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(Requête n" 33951/96) 

TROISIÈME SECTION 

ARRÊT DU 20 JUILLET 2000 

1, Texte français original. 
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SOMMAIRE1 

Allégation de mauvais traitements en garde à vue et caractère effectif de 
l'enquête 

Article 3 

Traitement inhumain et dégradant - Allégation de mauvais traitement lors d'une tentative de 
fuite - Caractère proportionné de la force employée par les gendarmes - Allégation de mauvais 
traitements en garde à vue - Constats des juridictions nationales incontestables - Caractère 
effectif de l'enquête menée par les autorités nationales 

Article 6 § 1 

Délai raisonnable - Procédure pénale avec constitution de partie civile - Droits et obligations de 
caractère civil - Diligence particulière s'imposant aux autorités nationales 

* 
* * 

Le requérant était conducteur d'engins de travaux de profession en Martinique. 
Convoqué par la gendarmerie afin d'être entendu sur la plainte de son ancien 
employeur qui le soupçonnait d'avoir saboté deux bulldozers, il fut placé en garde 
à vue le 29 septembre 1988 en début d'après-midi. Il tenta de s'enfuir mais fut 
rattrapé et maîtrisé par plusieurs gendarmes alors qu'il se débattait. Il fut 
examiné par un médecin qui ne constata aucune marque externe de violence. 
Dans la soirée, il fut de nouveau interrogé; il ne contesta pas s'être enfui de la 
brigade en courant et avoir résisté aux gendarmes. Il fut dans la nuit placé en 
chambre de sûreté jusqu'au lendemain matin. Entendu à nouveau, il reconnut sa 
culpabilité et admit avoir bousculé les gendarmes dans sa tentative de fuite. Il fut 
remis en liberté en début d'après-midi le 30 septembre 1988. Le lendemain de sa 
remise en liberté, le requérant fit établir un certificat médical qui releva une forte 
contusion à l'épaule droite, des traces d'enserrement aux poignets et des douleurs 
lombaires; le médecin lui prescrivit un arrêt de travail de huit jours, prolongé à 
vingt jours par la suite. Le 18 novembre 1988, se fondant sur ce certificat, le 
requérant porta plainte pour coups et blessures volontaires auprès du procureur 
de la République. Le 30 novembre 1988, le parquet ouvrit une enquête 
préliminaire. Une autre plainte déposée à son encontre par un autre 
entrepreneur, pour détérioration d'engins, donna également lieu à une enquête 
préliminaire. Placé en garde à vue, le requérant fut entendu par un gendarme 
qui n'avait pas été impliqué dans sa première garde à vue et reconnut les faits 
qui lui étaient reprochés. Alors qu'il était entendu sur les circonstances de sa 
première garde à vue, il reconnut avoir voulu s'enfuir et s'être débattu vivement 
quand les gendarmes essayaient de le maîtriser. Dans le cadre de l'enquête 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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préliminaire concernant la plainte du requérant, les gendarmes d'une autre 
compagnie entendirent le médecin qui avait établi le certificat médical du 
1 e r octobre 1988 ainsi que le requérant, de nouveau placé en garde à vue. Ce 
dernier déclara avoir été battu par les gendarmes au moment de sa tentative de 
fuite. Le médecin qui l'avait examiné lors de sa première garde à vue fut aussi 
interrogé et il réitéra n'avoir remarqué aucune trace externe suspecte sur le 
requérant. La plainte du requérant fut classée sans suite, faute d'éléments 
pouvant en l'état justifier des poursuites pénales. Le 3 mars 1989, le requérant 
porta de nouveau plainte contre les gendarmes pour coups et blessures 
volontaires, avec constitution de partie civile, cette fois. Dans sa plainte, il 
affirma avoir été enchaîné, frappé et mis en chambre de sûreté. En janvier 1990, 
le juge d'instruction prit une ordonnance d'irrecevabilité. La cour d'appel confirma 
l'ordonnance par un arrêt de mars 1990. En janvier 1991, la Cour de cassation 
cassa l'arrêt d'appel et renvoya l'affaire devant une autre cour d'appel. Par un 
arrêt de décembre 1994, et après une instruction approfondie, la cour d'appel 
conclut qu'il n'existait aucune charge sérieuse contre les gendarmes mis en 
cause. Le pourvoi en cassation formé par le requérant fut rejeté par un arrêt du 
6 mars 1996. 

1. Article 3 : a) Quant à l'absence alléguée d'une enquête effective, l'article 3 de 
la Convention, combiné avec le devoir général imposé à l'Etat par l'article 1, 
requiert, par implication, qu'il y ait une enquête officielle effective, lorsqu'un 
individu affirme de manière défendable avoir subi, aux mains des autorités de 
l'Etat, des traitements contraires à cet article. En l'espèce, le procureur de la 
République procéda de manière effective à une enquête sans faire preuve 
d'inertie ou de manque de diligence, dans le cadre de l'enquête préliminaire 
conduite dès le 30 novembre 1988. De son côté, la cour d'appel saisie sur renvoi 
effectua de nombreuses diligences pour établir les faits avec une particulière 
minutie. 
b) Quant aux allégations de violences commises sur le requérant lors de sa 
tentative de fuite de la gendarmerie, aucune circonstance ne permet de douter 
des constats établis par les juridictions nationales quant à l'origine des douleurs 
et séquelles physiques qui sont considérées comme consécutives aux violences 
commises lors de la tentative de fuite du requérant. En effet, ce dernier ne nie 
pas avoir tenté de s'échapper, reconnaît avoir opposé une certaine résistance aux 
gendarmes et admet les avoir bousculés. D'un autre côté, il ne ressort pas du 
dossier qu'il aurait été battu par ceux-ci. Dans ces conditions, il n'est pas 
démontré que la force employée lors de la tentative de fuite du requérant aurait 
été excessive ou disproportionnée en violation du présent article. 
c) Quant aux allégations de mauvais trai tements commis après la tentative de 
fuite du requérant, aucun élément propre à remettre en cause les constats établis 
sur ce point par la cour d'appel dans son arrêt de décembre 1994 ou à étayer les 
allégations du requérant n'a été fourni devant les organes de la Convention. Les 
faits ne sont donc pas étayés de façon suffisamment précise et suffisamment 
exempte de contradiction pour qu'il soit conclu à la violation du présent article. 
Conclusion : non-violation (six voix contre une). 
2. Article 6 § 1 : l'exception préliminaire du Gouvernement (inapplicabilité de 
l'article 6 à la plainte avec constitution de partie civile) est à rejeter en 
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application de la jurisprudence. Sur l'appréciation du caractère raisonnable de la 
durée de la procédure, il faut relever notamment que la procédure fut d'une durée 
de plus de sept ans s'agissant de la seule instruction de la plainte avec constitution 
de partie civile du requérant. Une diligence particulière s'imposait, s'agissant de 
l'instruction d'une plainte déposée pour violences commises par des agents de 
la force publique à l'cncontre d'un individu. Malgré l'enquête spécialement 
approfondie et minutieuse accomplie par la cour d'appel, au total il y a eu 
dépassement du délai raisonnable. 
Conclusion : violation (unanimité). 
Article 41 : la Cour alloue au requérant une certaine somme au titre du préjudice 
moral subi et une autre au titre des frais. 
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En l 'a f fa ire C a l o c c. F r a n c e , 
La C o u r e u r o p é e n n e des Droi t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t en u n e c h a m b r e composée de : 
M M . W . FUHRMANN, président, 

J . - P . COSTA, 
P. K O R I S , 

M R A R F . TULKENS, 

M . K . JUNGWIERT, 

M"" H.S . GREVE, 

M . K . TRAjAjuges, 

et d e M M C S . DOLLÉ, greffière de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 11 janvier et 
4 ju i l le t 2000, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e da t e : 

P R O C É D U R E 

1. L'affaire a é té déférée à la Cour , c o n f o r m é m e n t aux d ispos i t ions qu i 
s ' app l iqua ien t avan t l ' en t r ée en v igueu r du Protocole n" 11 à la 
Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 
f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , p a r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 3 j u i n 1999 (ar t ic le 5 § 4 d u 
Protocole n° 11 et anc iens ar t ic les 47 et 48 de la C o n v e n t i o n ) . 

2. A son or ig ine se t rouve une r e q u ê t e (n° 33951/96) d i r igée con t re la 
R é p u b l i q u e f rançaise et d o n t u n r e s so r t i s san t de cet E t a t , M . Adr ien Caloc 
(«le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n le 6 m a i 1996 en ve r tu de 
l 'ancien ar t ic le 25 de la Conven t i on . 

3. Le r e q u é r a n t a l légua i t avoir fait l 'objet de t r a i t e m e n t s i n h u m a i n s et 
d é g r a d a n t s p e n d a n t sa g a r d e à vue (ar t ic le 3 de la Conven t ion ) et se 
p la igna i t de la d u r é e excessive de la p r o c é d u r e péna le avec cons t i tu t ion 
de p a r t i e civile qu ' i l avai t d i l igen tée con t r e les a u t e u r s p r é s u m é s des 
sévices (ar t ic le 6 de la C o n v e n t i o n ) . 

4. La C o m m i s s i o n a déc la ré la r e q u ê t e recevable le 25 m a i 1998. D a n s 
son r a p p o r t d u 3 m a r s 1999 (ancien a r t ic le 31 de la C o n v e n t i o n ) 1 , elle 
fo rmule l 'avis, pa r v ing t -hu i t voix con t re u n e , qu ' i l n 'y a pas eu violat ion 
de l 'ar t ic le 3 et qu ' i l y a eu violat ion de l 'ar t icle 6 en ce qu i conce rne la 
d u r é e de la p r o c é d u r e l i t ig ieuse . 

5. Devan t la C o u r , le r e q u é r a n t a é té admis au bénéfice de l 'ass is tance 
judicia i re . 

6. A la su i te de l ' en t r ée en v igueur du Protocole n" 11 le 1 e r novembre 
1998, et c o n f o r m é m e n t à l 'ar t ic le 5 § 4 dudi t Pro tocole , lu en combina i son 

1. Note du greffe : le rapport est disponible au greffe. 
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avec les a r t ic les 100 § 1 et 24 § 6 du r è g l e m e n t de la C o u r , un collège de la 
G r a n d e C h a m b r e a déc idé , le 7 ju i l l e t 1999, q u e l 'affaire sera i t e x a m i n é e 
p a r une c h a m b r e cons t i tuée au sein de l 'une des sect ions de la C o u r et le 
p r é s i d e n t de la C o u r a ensu i te a t t r i b u é l 'affaire à la t ro i s i ème sect ion, 
c o n f o r m é m e n t à l 'ar t icle 52 § 1 du r è g l e m e n t . Au sein de celle-ci, la 
c h a m b r e c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a 
é té cons t i t uée c o n f o r m é m e n t à l ' a r t ic le 26 § 1 du r è g l e m e n t . 

7. T a n t le r e q u é r a n t que le g o u v e r n e m e n t français («le Gou
v e r n e m e n t » ) ont déposé un m é m o i r e . 

8. U n e aud ience s'est dé rou l ée en public au Pala is des Dro i t s de 
l ' H o m m e , à S t r a s b o u r g , le 11 j a n v i e r 2000 (ar t ic le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 
M""' M. DUBROCARD, sous-d i rec t r ice des dro i t s de l ' h o m m e 

à la d i rec t ion des affaires j u r i d i q u e s , 
m in i s t è r e des Affaires é t r a n g è r e s , agent, 

M. G. BETTI, m e m b r e du b u r e a u des dro i t s de l ' h o m m e 
du service des affaires e u r o p é e n n e s et i n t e r n a t i o n a l e s , 
m in i s t è r e de la J u s t i c e , conseil; 

— pour le requérant 
M1' R. AUTEVII.EE, avocat au b a r r e a u de Fo r t -de -F rance , conseil. 

La C o u r les a e n t e n d u s en leurs déc l a ra t ions . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. Le 29 s e p t e m b r e 1988, le r e q u é r a n t se p r é s e n t a à 14 h e u r e s , sur 
convocat ion , à la b r i gade de g e n d a r m e r i e du Lor ra in ( M a r t i n i q u e ) , pour 
ê t r e e n t e n d u sur la p la in te d ' un e n t r e p r e n e u r , M. Vi ldeui l , anc ien 
e m p l o y e u r du r e q u é r a n t , qu i le soupçonna i t d 'avoir sabo té ses d e u x 
bu l ldozers . 

10. A 14 h 30, le r e q u é r a n t fut placé en g a r d e à vue . Le g e n d a r m e 
Bava r in cha rgé de l ' enquê te n o t a d a n s son procès-verba l q u e le 
r e q u é r a n t , en a p p r e n a n t que sa f e m m e avai t dit aux g e n d a r m e s qu ' i l lui 
a r r iva i t de se lever la nui t , s 'é ta i t enfui en c o u r a n t . Il fut r a t t r a p é 
c i n q u a n t e m è t r e s plus loin et r a m e n é à la b r i gade a lors qu' i l se d é b a t t a i t . 
D a n s les locaux, il se d é b a t t i t à nouveau en d o n n a n t des coups de pied. Il 
fut m a î t r i s é à l 'a ide du c o m m a n d a n t de b r igade Gai l la rd . 

http://Autevii.ee
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11. A 17 h e u r e s , le r e q u é r a n t fut e x a m i n é pa r le d o c t e u r T h o m a s qui , 
ap r è s avoir p rocédé à un e x a m e n médica l (prise de t ens ion , e x a m e n 
card iovascu la i re et a u s c u l t a t i o n p u l m o n a i r e ) , ne c o n s t a t a r ien d ' a n o r m a l . 

12. I n t e r r o g é de nouveau de 19 h e u r e s à 23 h e u r e s , le r e q u é r a n t n ia 
ê t r e l ' a u t e u r des fai ts . En r evanche il ne c o n t e s t a pas s ' ê t re enfui de la 
b r igade en c o u r a n t et avoir rés is té aux g e n d a r m e s qu i t e n t a i e n t de 
l ' a p p r é h e n d e r . En effet, il ressor t du procès-verba l d ' aud i t ion , laquel le 
eu t lieu à 22 h e u r e s , q u e le r e q u é r a n t d é c l a r a : 

«A 14 h 30, lorsque je suis venu dans vos bureaux, à la suite de votre demande, vous 
m'avez dit que vous me soupçonniez d'avoir saboté les bulls de Vildeuil (...). Vous m'avez 
dit que mon épouse vous avait dit qu'il m'arrivait de me lever la nuit, c'est à ce moment-
là que je me suis enfui en courant. Vous avez pu m'attraper 50 mètres plus loin, je me 
suis débattu pour que vous me lâchiez mais je n'avais pas l'intention de partir. Lorsque 
vous m'avez conduit au bureau de la brigade, je me suis de nouveau débattu car je ne 
voulais pas aller en prison. C'est vrai je voulais partir et si j'étais parvenu à m'enfuir, je 
serais de nouveau revenu. J'ai en effet tape des pieds lorsque vous me teniez dans les 
bureaux et si j'ai donné un coup de pied à l'un de vous, c'est involontairement. (...) 
Lorsque j'ai voulu m'enfuir, c'était pour rejoindre mon épouse pour la faire venir dans 
les bureaux pour qu'elle vous dise devant moi si je sortais la nuit. (...) » 

13. A 23 h 30, c o m p t e t e n u des indices graves e t c o n c o r d a n t s de n a t u r e 
à mot ive r son incu lpa t ion pour rébel l ion, le r e q u é r a n t fut placé en 
c h a m b r e de s û r e t é j u s q u ' a u l e n d e m a i n m a t i n 30 s e p t e m b r e à 8 h e u r e s . 
E n t e n d u à nouveau p a r l'officier de police j ud i c i a i r e , il avoua alors ê t r e 
l ' a u t e u r des d é t é r i o r a t i o n s et s igna, à 10 h 30, u n e déc la ra t ion en ce sens . 
D e 10 h 30 à 11 h 30, le r e q u é r a n t bénéficia d ' u n e pé r iode de repos. A 
11 h 30, il fut i n t e r r o g é encore u n e fois et conf i rma ses aveux a n t é r i e u r s 
en d é c l a r a n t au su rp lus qu' i l r e g r e t t a i t d 'avoir « b o u s c u l é » les g e n d a r m e s 
en t e n t a n t de s 'enfuir . 

14. A 13 h e u r e s , le r e q u é r a n t , ap rès avoir s igné le procès-verba l de 
g a r d e à vue et sa d e r n i è r e déc l a r a t i on qu i , c o m m e les p r é c é d e n t e s , lui 
avai t é té lue à h a u t e voix pa rce qu' i l aff i rmait ne pas b ien l ire n i écr i re le 
f rançais , fut r emis en l ibe r té . 

A. La p l a i n t e p é n a l e avec c o n s t i t u t i o n d e p a r t i e c iv i l e d é p o s é e par 
le r e q u é r a n t 

15. Le l e n d e m a i n de sa g a r d e à vue , c 'es t -à-dire le 1" oc tobre 1988, le 
r e q u é r a n t se fit e x a m i n e r pa r le d o c t e u r Kéc la rd . A u x t e r m e s du cert if icat 
méd ica l é tab l i p a r ce médec in , il est dit que le r e q u é r a n t « (...) po r t e une 
forte contus ion p r é d e l t o ï d i e n n e d ro i t e avec l im i t a t i on de la mobi l i té de 
l ' épaule d ro i t e . [ Q u e ] p a r a i l leurs il a des t r aces d ' e n s e r r e m e n t aux deux 
po igne t s avec d o u l e u r et l imi t a t ion des m o u v e m e n t s . [Qu ' j i l se plaint 
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enfin de d o u l e u r s lomba i re s puis de t roub le de la m o b i l i t é ; [que] les 

d o u l e u r s s ' a c c o m p a g n e n t d ' u n e scoliose t r ans i t o i r e d u e à la r é t r a c t i o n 

m u s c u l a i r e . [Que] cet é t a t nécess i te u n a r r ê t d 'ac t iv i tés p e n d a n t hui t 

j o u r s et u n t r a i t e m e n t » . Il prescr ivi t un a r r ê t de t ravai l de hui t j o u r s . Le 

9 oc tobre 1988, le médec in p ro longea l ' a r rê t de t ravai l j u s q u ' a u 20 octobre 

1988. 

16. Le 18 novembre 1988, le r e q u é r a n t p o r t a p la in te a u p r è s du 

p r o c u r e u r de la R é p u b l i q u e de For t -de -France con t re les services de la 

g e n d a r m e r i e du Lor ra in pour coups et b lessures vo lon ta i res sur sa 

p e r s o n n e en p r o d u i s a n t le cert if icat du 1 e r oc tobre 1988. 

17. Aux t e r m e s de sa p l a in t e , le r e q u é r a n t d é c l a r a : 

«Lejeudi 29 septembre [1988], (...) j'ai été reçu [à la gendarmerie] à 14 h 15 et avant 
même de m'asseoir, le gendarme (...) a commencé à me lire un papier sous forme de 
questions. Il m'a dit que j'ai mis du sable dans les tracteurs de M. Vildeuil, j'ai répondu 
que cela était faux (...). Il m'a alors dit qu'il irait chercher ma femme. J'ai dit non, car 
connaissant ma femme, je savais qu'elle aurait refusé de le suivre, par peur, et elle se 
serait inquiétée. Le gendarme m'a suivi, menaçant, et j'ai couru pour arriver à la 
voiture. Il m'a alors bousculé, m'a frappé de coups de poing sous prétexte que je serais 
parti et que je ne reviendrais pas, alors que je me suis présenté comme prévu. Je lui ai 
dit de me lâcher et nous sommes retournés au bureau. Il continuait à me tenir, de plus 
en plus fort en me bousculant et m'a jeté (par un judo) sur le pas de la porte d'entrée. Le 
gendarme a appelé deux de ses collègues qui sont arrivés tout de suite, ils étaient en 
short, buste nu. L'un s'est mis à cheval sur moi et m'a coincé le bras au dos, l'autre 
gendarme a mis un pied sur ma tête, et le troisième, après avoir remis le sac de 
menottes qu'il était allé prendre à celui qui se tenait sur mon dos, m'a tenu les pieds. 
Ils m'ont mis les menottes, passé la chaîne autour du cou et l'ont rattachée à l'autre 
bras. J'étais pratiquement étranglé par terre par cette chaîne. (...) Les gendarmes 
m'ont ensuite envoyé au cachot où je suis resté jusqu'au lendemain sans avoir mangé 
(...). Ils m'ont sorti le lendemain 30 septembre et m'ont menotte au pied d'une chaise. 
Le gendarme a réitéré son interrogatoire et m'a demandé (...) si j'avais mis du sable 
dans un tracteur. J'ai répondu non (...). Le gendarme m'a traité de menteur et de 
voleur (...). Je n'ai pas discuté et j'ai dit que j'[avais] des droits. Il s'est moqué de moi 
et m'a fait signer un papier, sans même me le lire, papier qu'il a rédigé. J'ai signé ce 
papier sans savoir ce dont il s'agissait, du fait non seulement de mes difficultés à lire 
mais également à cause de son ton menaçant et de ce que je venais de subir, et de mes 
douleurs de plus en plus vives à l'épaule (...) » 

18. Le 30 n o v e m b r e 1988, c o m p t e t enu des t e r m e s de ce t t e p l a in t e , une 

e n q u ê t e p r é l i m i n a i r e fut ouve r t e p a r le p a r q u e t . 

19. Le 12 d é c e m b r e 1988, u n e a u t r e p l a in t e fut déposée con t re le 
r e q u é r a n t pa r M . R e m i r , tou jours pour d é t é r i o r a t i o n d ' eng ins , et une 
e n q u ê t e p r é l i m i n a i r e fut ouver t e . 

20. Le 23 février 1989, d a n s le cad re de ce t t e e n q u ê t e , le r e q u é r a n t fut 

p lacé en g a r d e à vue de 8 h 30 au l e n d e m a i n m a t i n 8 h e u r e s . Il fut e n t e n d u 

pa r le g e n d a r m e M u n i e r , de la b r igade du L o r r a i n (voir le p a r a g r a p h e 65 

ci-dessous) et r e c o n n u t les faits. 
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2 1 . E n t r e 16 h e u r e s et 18 h e u r e s , le r e q u é r a n t fut i n t e r r o g é sur les 
c i r cons tances de sa g a r d e à vue des 29 et 30 s e p t e m b r e 1988. Aux t e r m e s 
du procès-verba l de c e t t e aud i t ion , le r e q u é r a n t d é c l a r a : 

«Le 29 septembre 1988, je me suis présenté à la gendarmerie du Lorrain, car j'étais 
convoqué. (...) J'ai voulu quitter la brigade pour retrouver mon épouse. Je l'ai fait assez 
vite (...) 

Le gendarme m'a rattrapé dans la rue à 50 mètres de la brigade (...). Il m'a tenu et je 
l'ai saisi au bras pour ne pas le suivre à la brigade. Il m'a tiré jusque dans la cour de la 
gendarmerie et vu qu'il m'a dit qu'il allait ui'enfermer, j'ai voulu m'enfuir.Je me suis 
débattu parce qu'il me tenait. Deux autres gendarmes pas en tenue sont venus à la 
rescousse pour me faire entrer dans les bureaux. Ils sont venus car je gesticulais 
vivement (...). Ils m'ont alors maîtrisé à trois et m'ont mis les menottes et placé dans la 
geôle. Cinq ou dix minutes après, alors que j'étais calmé, ils m'ont retiré les menottes. 
(...) A un moment [l'un des gendarmes] m'a sorti, m'a attaché une main avec les 
menottes et a accroché l'autre menotte à une chaise. Entendu par lui, j'ai reconnu 
avoir saboté le bull de Vildeuil en mettant du sable dans son moteur. C'est vrai je 
confirme avoir commis ce méfait (...) 

Je n'ai pas écrit de lettre au procureur de la République. Compte tenu que j'avais mal 
à mon bras suite à la lutte avec les gendarmes je suis allé [consulter un médecin] (...) qui 
m'a dit d'aller voir un avocat. Je suis allé voir Maître Manvillc [qui a écrit une lettre] 
(...). Je savais lorsque j'ai signé cette lettre que c'était pour porter plainte contre les 
gendarmes mais je n'ai pas bien compris ce qui était écrit dans la lettre, j'en ai compris 
seulement une partie. Je maintiens que les gendarmes ont fait tout ce qui est marqué-
dans la lettre, mais ils l'ont fait car je me rebellais et me débattais car je ne voulais pas 
rester à la gendarmerie, je voulais retourner voir ma femme. 

Lorsque j'ai signé cette lettre j'en ai compris le sens. 

J'ai déposé plainte contre les gendarmes parce que j'étais chaud, j'étais énervé après 
eux et que j'aime être libre et non enfermé. Maintenant je regrette ce que j'ai fait parce 
que je sais que j'avais tort. » 

22. Le 27 février 1989, des g e n d a r m e s d ' u n e a u t r e c o m p a g n i e , celle de 
La T r i n i t é , furent c h a r g é s pa r le p a r q u e t de recuei l l i r des r e n s e i g n e m e n t s 
au sujet de la p la in te déposée pa r le r e q u é r a n t le 18 n o v e m b r e 1988. 
Le 28 février 1989, les g e n d a r m e s de La T r i n i t é e n t e n d i r e n t le doc t eu r 
Kéc la rd à son cab ine t , e n t r e 9 h 20 et 10 h e u r e s , en qua l i t é de t émo in . 
Lors de ce t t e aud i t ion , celui-ci d é c l a r a : 

«(...) Le 1" octobre dans la matinée, j'ai effectivement examiné le nommé Caloc 
Adrien. Il présentait des douleurs cervicales et lombaires avec traces de contusions. Il 
m'a déclaré avoir été battu par la gendarmerie du Lorrain. Ce patient ne m'a pas précisé 
la date des faits, mais d'après mes constatations ceux-ci pouvaient remonter à la veille 
ou l'avant-veille. A sa demande je lui ai remis un certificat descriptif médical (...). Ce 
même jour, je lui ai prescrit une radiographie du rachis cervical, du rachis lombaire et de 
l'épaule droite. Le 3 octobre 1988, le malade m'a rapporté les clichés (...). Cet examen 
n'a révélé aucune lésion osseuse ou articulaire. J'ai revu Caloc le 12 octobre 1988 à sa 
demande et devant la persistance des douleurs de l'épaule droite, j'ai prescrit un 
complément de traitement médical. Le 29 octobre 1988, les douleurs n'ayant pas cédé 
aux traitements médicaux, je l'ai adressé au kinésithérapeute. Je précise que le 
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29 octobre 1988, M. Caloc se plaignant cette fois-ci de l'épaule gauche, j'ai prescrit une 
nouvelle radio de l'épaule gauche, le résultat n'a montré aucune lésion osseuse 
ou articulaire. J'ai demandé le traitement uniquement pour l'épaule gauche. Le 
traitement a été suivi par mon client, d'ailleurs le kinésithérapeute m'a l'ait part des 
résultats positifs du traitement. Je n'ai plus revu M. Caloc depuis le 29 octobre 1988. 

Le 1" octobre 1988, lorsque j'ai examiné M. Caloc, celui-ci ne m'avait pas parlé des 
souffrances de son épaule gauche. Il ne s'est plaint de celle-ci que le 29 octobre 1988, 
sans faire allusion aux motifs ayant occasionné sa douleur. Lorsque j'ai examiné l'épaule 
gauche de mon patient, je n'ai pas noté de diminution de la mobilité ni de déformation, 
mais devant sa plainte douloureuse, j'ai prescrit la radiographie et par la suite le 
traitement kinésithérapeutique complémentaire.» 

23. Le r e q u é r a n t fut é g a l e m e n t e n t e n d u pa r l ' équipe de r eche rche 

de la c o m p a g n i e de La T r i n i t é et placé en g a r d e à vue du 28 février 1989 

à 15 h 30 j u s q u ' a u 1" m a r s 1989 à 11 h e u r e s . Il ressor t du procès-verbal 

d ' aud i t i on q u e la g a r d e à vue fut déc idée sur i n s t ruc t ions d u p r o c u r e u r 

de la R é p u b l i q u e pour les nécess i tés d ' u n e e n q u ê t e en p r é s o m p t i o n de 

dénonc ia t i on ca lomnieuse con t re les g e n d a r m e s . 

24. Lors de son i n t e r r o g a t o i r e , le r e q u é r a n t d é c l a r a : 

«Suite à votre convocation, je me suis présenté spontanément à vos services. Je 
reconnais avoir pris connaissance de ma déclaration faite à la gendarmerie du Lorrain 
le 23 février 1989 [voir la deuxième procédure diligenléc contre le requérant] (...). Je 
n'étais pas d'accord avec cette déposition (...) et comme je ne voulais pas contrarier les 
gendarmes, j'ai apposé ma signature à cette déposition mais il ne s'agit pas de ma vraie 
signature. Je tiens à m'expliquer sur les faits qui m'ont incité à déposer plainte auprès 
de Monsieur le procureur de la République contre les gendarmes du Lorrain. 

(...) Comme je ne voulais pas que les gendarmes aillent chez moi, j'ai pris la décision 
de quitter la brigade (...). Le gendarme (...) m'a rattrapé sur la route, m'a dit de 
retourner à la gendarmerie. J'ai suivi le gendarme après avoir opposé une certaine 
résistance. Une fois à l'intérieur de la cour de la gendarmerie, ce gendarme, pour me 
faire rentrer dans les bureaux, m'a fait tomber à terre. C'est à ce moment-là que deux 
autres gendarmes sont arrivés pour l'aider. Je précise que j'ai été frappé par les 
gendarmes sans raison. 

(...) Au cours de ma détention (...) j'ai effectivement reçu la visite d'un monsieur en 
civil. Cette personne m'a pris la tension et m'a demandé si tout allait bien. J'ai répondu 
que oui, mais je ne savais pas qu'il s'agissait d'un docteur.Je n'avais pas demandé à subir 
une visite médicale. Si j'avais su qu'il s'agissait d'un docteur, je lui aurais signalé que 
j'avais été battu par les gendarmes. (...) » 

25. Le l e n d e m a i n , l ' r m a r s 1989, il fut p rocédé à un nouvel 

i n t e r r o g a t o i r e du r e q u é r a n t , à la su i t e d u q u e l fut é tab l i un procès-verbal 

aux t e r m e s d u q u e l on peu t n o t a m m e n t lire : 

«Question : Avez-vous été victime des brutalités des gendarmes après la visite de celui 
qui vous a pris la tension? 

Réponse: Toutes les brutalités que j'ai dénoncées ont été faites avant la visite de cet 
homme.Je n'ai pas été battu après par les gendarmes ni n'ai subi aucun autre sévice. 
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Question : Les brulalités dont vous laites étal ont-elles été commises pendant voire 
interpellation ou après? 

Réponse: C'est pendant que les gendarmes me maîtrisaient que tous les coups m'ont 
été portés (...) » 

26. A la su i te de ce t t e g a r d e à vue , le r e q u é r a n t fut e n t e n d u par le 
p r o c u r e u r de Fo r t -de -F rance a u p r è s d u q u e l il r é i t é r a ses déc l a r a t i ons . 

27. Le lL' r m a r s 1989 é g a l e m e n t , le d o c t e u r T h o m a s , qu i avai t examine-
le r e q u é r a n t p e n d a n t la ga rde à vue , fut e n t e n d u pa r l ' équipe de r eche rche 
de la c o m p a g n i e de La T r i n i t é . Au cours de ce t t e aud i t ion le doc teu r 
déc l a r a : 

«Il est exact que le 29 septembre 1988, dans l'après-midi (...), à la demande de la 
brigade de gendarmerie du Lorrain, j'ai examiné [le requérant] (...). D'après les dires 
des gendarmes, cette personne était très agressive. Je précise que j'ai agi sur réquisition 
de la gendarmerie. Je suis arrivé à la gendarmerie en tenue civile sans blouse, ma 
trousse de travail à la main. En arrivant les gendarmes m'ont salué en me disant 
bonjour docteur en me présentant la personne à examiner, en disant à celle-ci ma 
qualité de médecin. Cette personne ne pouvait pas ignorer ma qualité de médecin. 

Je ne me rappelle pas si la visite médicale a eu lieu en présence des gendarmes. Le 
patient m'a paru calme. Je l'ai interrogé il me semble en créole, en lui demandant s'il se 
plaignait de douleurs. Il m'a fait comme réponse qu'il n'avait rien à signaler. J'ai 
pratiqué un examen complet sur le patient: prise de tension, examen cardiovasculaire, 
auscultation pulmonaire, l'examen physique. Je n'ai remarqué aucun signe apparent: 
trace de coups, hématomes ou autre lors de l'examen. Je ne me rappelle pas si le 
patient m'a appelé docteur. Je suis formel, lors de l'examen, je n'ai remarqué aucune 
trace extérieure suspecte et le patient ne m'a rien signalé. (...) » 

28. Tou jours le 1" m a r s 1989, la p la in te du r e q u é r a n t fut c lassée sans 

su i te , au mot i f q u e les é l é m e n t s po r t é s à la conna i s sance du p a r q u e t ne 

pouva ien t en l ' é ta t jus t i f i e r des p o u r s u i t e s péna les . 

29. Le 3 m a r s 1989, le r e q u é r a n t r é i t é r a ce t t e p l a in t e devan t le doyen 

des j u g e s d ' i n s t ruc t ion , avec cons t i tu t ion de p a r t i e civile ce t t e fois, pour 

coups et b lessures vo lon ta i res . Il dé s igna n o m m é m e n t les g e n d a r m e s 

Bavar in , M u n i e r et M a r c h a i . 

30. D a n s sa p la in te le r e q u é r a n t aff i rma que : 

« Le 29 septembre 1988, j'ai été convoqué à la brigade de gendarmerie du Lorrain (...). 
N'ayant jamais saboté les bulldozers de Vildeuil, encore moins celui de Monsieur Rcmir 
[qui avait également déposé plainte contre le requérant pour sabotage le 12 décembre 
1988] (...) j'ai nié les faits dans un premier temps. Mais à la suite de violences graves 
dont j'ai été la victime, et constatées médicalement par le docteur Kéclard, j'ai reconnu 
les faits alors qu'ils étaient contraires à la vérité. En effet, le premier gendarme qui m'a 
interrogé m'a indiqué, alors que je niais les faits, que mon épouse avait déjà reconnu que 
c'était moi qui étais l'auteur des sabotages commis sur le véhicule de (...) Vildeuil. 

J'ai donc indiqué au gendarme que j'étais prêt à aller demander des explications à 
mon épouse. C'est alors que le gendarme m'empêcha de partir et a commencé à me 
frapper. J'ai protesté contre cette violence illégitime et c'est alors que deux autres 
gendarmes, le commandant de l'unité et un autre, m'ont enchaîné comme je l'ai 
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indique d'ailleurs, m'ont frappé et ensuite mis dans la chambre de sûreté. J'ai été sous la 
contrainte, et parce que je souffrais de l'épaule et des reins, obligé de reconnaître les 
faits (...) 

J'attire votre attention [sur le fait] que le docteur qui est venu sur réquisitions de la 
gendarmerie ne m'a jamais dit qu'il était médecin, il ne m'a pas examiné et m'a pris la 
tension avec un appareil. (...) » 

31 . C o m p t e t enu de la p l a in t e du r e q u é r a n t à l ' encon t re des gen 
d a r m e s et c o n f o r m é m e n t à l 'ar t ic le 687 du code de p r o c é d u r e péna l e , le 
p r o c u r e u r de la R é p u b l i q u e de For t -de -France p r é s e n t a le 15 m a r s 1989 à 
la c h a m b r e c r imine l le de la C o u r de cassa t ion u n e r e q u ê t e en dés igna t ion 
de ju r id i c t ion d ' in s t ruc t ion ou de j u g e m e n t . 

32. Le 14 avril 1989, l 'avocat du r e q u é r a n t déposa d e v a n t la C o u r de 
cassa t ion u n m é m o i r e ampliat i f . 

33. P a r a r r ê t du 31 m a i 1989, la C o u r de cassa t ion re je ta c e t t e 
d e m a n d e en cons idé ran t qu ' i l n 'y avait pas lieu en l ' é ta t de dés igne r u n e 
ju r id ic t ion p u i s q u ' à défaut d ' incapac i té to ta le de t ravai l pe r sonne l ( ITT) 
s u p é r i e u r e à hui t j o u r s , les faits, à les suppose r é tab l i s , é t a i en t de n a t u r e 
con t r aven t ionne l l e et non pas dé l ic tue l le . 

34. Le 15 j u i n 1989, le r e q u é r a n t se c o n s t i t u a alors à nouveau p a r t i e 
civile con t re les g e n d a r m e s n o m m é m e n t dés ignés p o u r coups et b lessures 
vo lon ta i res et le m ê m e j o u r cons igna la s o m m e de 5 000 francs français 
(FRF) fixée p a r le doyen des j u g e s d ' i n s t ruc t ion . 

35. Le 13 s e p t e m b r e 1989, le m i n i s t è r e publ ic r equ i t l ' ouve r tu re d ' u n e 
in fo rma t ion con t re les t rois g e n d a r m e s visés d a n s la p la in te du r e q u é r a n t 
ainsi q u ' u n e exper t i se méd ica le afin d ' éva lue r la d u r é e de l ' incapac i té 
to ta le de t ravai l . 

36. Le 15 s e p t e m b r e 1989, le j u g e d ' in s t ruc t ion dés igna u n m é d e c i n 
expe r t , le d o c t e u r Cayol, pour d é t e r m i n e r la d u r é e de l ' incapaci té de 
t ravai l du r e q u é r a n t . 

37. D a n s son r appor t en d a t e du 29 s e p t e m b r e 1989, le m é d e c i n e x p e r t 
conclut : 

«Après avoir pris connaissance du certificat médical du docteur Kéclard et compte 
tenu des données tirées de l'interrogatoire et de l'examen pratiqué le 29 septembre 
[1988], nous pouvons retenir que [le requérant] a présenté le 1" octobre 1988 une 
contusion de l'épaule droite (après chute de sa hauteur) et des douleurs fonctionnelles 
des poignets et de la région lombaire, troubles qui ont entraîné : 

- une incapacité personnelle totale de trois jours; 

- une incapacité temporaire totale de travail de dix-neuf jours. 

Actuellement, [le requérant] est au plan médical apte physiquement à poursuivre, 
sans changement, l'exercice de son activité habituelle.» 

38. P a r réqu is i t ions en d a t e du 5 j a n v i e r 1990, le p r o c u r e u r d e m a n d a 
q u e soit déc la rée i r recevable la cons t i t u t i on de pa r t i e civile du r e q u é r a n t , 
au mot i f q u e les faits don t se p la igna i t ce d e r n i e r , à les suppose r é tab l i s , ne 



ARRÊT CALOC с. FRANCE 15 

pouva ien t ê t r e qualif iés q u e de con t r aven t i on de coups et b lessures 
vo lon ta i res et non de dél i t , et é t a i e n t donc insuscept ib les de faire l 'objet 
d ' une cons t i t u t i on de p a r t i e civile en appl ica t ion de l 'ar t ic le 85 du code de 
p r o c é d u r e péna l e . Ces réqu is i t ions furent suivies pa r le juge d ' ins t ruc t ion , 
qu i r end i t u n e o r d o n n a n c e d ' i r recevabi l i té le 10 j a n v i e r 1990. 

39. Sur appel du r e q u é r a n t , la c h a m b r e d ' accusa t ion de la cour d ' appe l 
de Fo r t -de -F rance conf i rma l ' o rdonnance du j u g e d ' i n s t ruc t ion le 12 m a r s 
1990. Le 13 m a r s 1990 le r e q u é r a n t se pourvu t en cassa t ion et déposa son 
m é m o i r e a m p l i a t i f l e P' r oc tobre 1990. 

40. Pa r a r r ê t du 22 j a n v i e r 1991, notifié au r e q u é r a n t le 12 m a r s 1991, 
la c h a m b r e c r imine l le de la C o u r de cassa t ion cassa l ' a r rê t de la c h a m b r e 
d ' accusa t ion de For t -de -France et renvoya l 'affaire devan t celle de Basse-
T e r r e ( G u a d e l o u p e ) aux motifs s u i v a n t s : 

«En statuant ainsi sans mieux s'expliquer alors que l'expertise médicale faisait 
ressortir en outre que les violences alléguées avaient entraîné pour le demandeur une 
incapacité à reprendre son travail de 19 jours et alors que celui-ci soutenait dans sa 
plainte avoir été enchaîné, les juges n'ont pas suffisamment justifié leur décision. 

En se bornant (...) à confirmer l'ordonnance entreprise qui déclarait irrecevable la 
constitution de partie civile du plaignant (...) la chambre d'accusation a méconnu le 
sens et la portée du principe [de l'indépendance de l'action civile et de l'action 
publique].» 

4 1 . Le 2 avril 1991, le r e q u é r a n t déposa son m é m o i r e devan t la 
c h a m b r e d ' accusa t ion de la cour d ' appe l de Bas se -Te r r e . 

42. P a r a r r ê t en d a t e du 16 m a i 1991, la c h a m b r e d ' accusa t ion dés igna 
le p r é s i d e n t de c e t t e c h a m b r e aux fins de c o m p l é m e n t s d ' i n fo rma t ion . 

43 . Le 12 aoû t 1991, le p r é s i d e n t de la c h a m b r e d ' accusa t ion o r d o n n a 
u n t r a n s p o r t sur les lieux don t la d a t e fut fixée au 2 s e p t e m b r e 1991. Le 
r e q u é r a n t fut e n t e n d u le m ê m e j o u r et d é c l a r a : 

«Au cours de la nuit quej'ai passée à la gendarmerie j'ai été attaché avec des menottes 
contre un mur et je suis resté ainsi debout toute la nuit contre un mur. On m'avait passé 
une menotte dans chaque main et j'étais de la sorte écartelé, plus exactement chaque 
menotte était attachée à une chaîne, c'est cette position inconfortable qui a provoqué en 
moi notamment un traumatisme de l'épaule gauche (...) » 

44. P a r o r d o n n a n c e en d a t e du 2 oc tobre 1991, le p r é s iden t de la 
c h a m b r e d ' accusa t ion n o m m a un d e u x i è m e expe r t , le d o c t e u r Ensfelder , 
qu i soumi t le 27 d é c e m b r e 1991 un r a p p o r t d a n s leque l il p r é c i s a : 

«L'intervention à la gendarmerie du Lorrain en date du 29 septembre 1988 a entraîné 
des douleurs lombaires et des poignets et une contusion de l'épaule droite sans lésion 
osseuse à la radiographie ayant nécessité un traitement médical complété par une 
rééducation fonctionnelle. Compte tenu de la nature de ces lésions et des soins 
dispensés, il est légitime de retenir comme incapacité totale de travail personnel les 
vingt jours délivrés par le médecin traitant. En effet, la profession de conducteur 
d'engin sollicite beaucoup les articulations des membres supérieurs, notamment celle 
de l'épaule et ne peut être exercée sans une intégrité de celle-ci. » 
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45. Le r appor t d ' expe r t i se fut notifié au r e q u é r a n t le 18 m a r s 1992. 

46. Le 24 ju in 1992, le p r é s i d e n t de la c h a m b r e d ' accusa t ion ad re s sa 

une commiss ion roga to i re au p ré s iden t de la cour d ' appe l de M e t z en vue 

de l ' inculpat ion du g e n d a r m e M a r c h a i , qu i avait é té e n t r e t e m p s m u t é en 

m é t r o p o l e . 

47. Le 27 ju i l l e t 1992, les g e n d a r m e s M u n i e r et Bava r in furent 

e n t e n d u s lors d ' un i n t e r r o g a t o i r e de p r e m i è r e c o m p a r u t i o n et inculpés 

pour coups et b lessures sur la p e r s o n n e du r e q u é r a n t . Le g e n d a r m e 

M a r c h a i fut inculpé le 25 aoû t 1992. Le 20 oc tobre 1992, le p rés iden t de 

la c h a m b r e d ' accusa t ion a d r e s s a une d e m a n d e de r e n s e i g n e m e n t s au 

c o m m a n d a n t du g r o u p e m e n t de g e n d a r m e r i e de la M a r t i n i q u e , qui lui 

r épond i t le 23 oc tobre . 

48. Le 10 n o v e m b r e 1992, le p r é s iden t de la c h a m b r e d ' accusa t ion 

o r d o n n a u n t r a n s p o r t sur les l ieux. 

49. Le 7 d é c e m b r e 1992, le r e q u é r a n t fut e n t e n d u pa r le m a g i s t r a t 

i n s t r u c t e u r . Il ressor t du procès-verba l de ce t t e aud i t ion ce qu i suit : 

«Nous portons connaissance [au requérant] que d'après les éléments que nous avons 
recueillis après l'inculpation de M. Marchai (...) ce dernier n'était pas en Martinique au 
moment des faits c'est-à-dire les 29 et 30 septembre 1988. 

[Le requérant] : Je maintiens cependant ma plainte contre le gendarme Marchai (...) 
mais je ne connais pas les noms des gendarmes de race blanche qui m'ont porté des 
coups (...). Je connaissais le gendarme Bavarin qui est antillais. Je maintiens que les 
trois gendarmes m'ont battu; 

C'est le gendarme Bavarin qui m'a jeté par terre, je suis tombé sur l'épaule gauche et 
il est monté sur moi pour m'immobiliser et il a appelé deux gendarmes en short (...); 
c'est après que le médecin m'a examiné, après la visite du médecin que j'ai été l'objet de 
brutalités: on m'a attaché une chaîne, on l'a passée à mon cou, plus exactement on a 
attaché la chaîne à mes bras et à mon cou et on m'a laissé dans un coin de la pièce, c'était 
dans les locaux de la gendarmerie ; je suis resté ainsi attaché toute la journée et toute la 
nuit sans manger; je maintiens que j'ai été l'objet de brutalités avant et après la visite 
du médecin; je répète que c'est sur l'épaule gauche que je suis tombé et j'ai eu mal à 
l'épaule gauche qui m'a nécessité 15 jours de massage; c'est quand les gendarmes se 
sont appuyés sur moi (avant la visite du médecin) qu'ils m'ont occasionné des douleurs 
à l'épaule droite. Je maintiens bien que les violences ont été exercées sur moi avant et 
après la visite du médecin. » 

50. Le 25 j a n v i e r 1993, le p rés iden t de la c h a m b r e d ' accusa t ion 

p rocéda à u n e conf ron ta t ion e n t r e le r e q u é r a n t et les g e n d a r m e s M u n i e r 

et Bavar in . D a n s le procès-verba l on p e u t l ire : 

«Nous rappelons [au requérant] que d'après les déclarations de M. Munier (...), ce 
dernier n'était pas dans les locaux de la gendarmerie du Lorrain au moment des faits 
(...) 

[Le requérant] nous répond : Le gendarme (...) Munier que je reconnais (...) était bien 
présent à la gendarmerie (...) il était un des trois gendarmes qui m'ont frappé. Le 
gendarme Munier ici présent m'a donné des coups de pied sur les fesses. 
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Nous faisons remarquer [au requérant ] qu'il déclare pour la première fois qu'on lui a 
donné des coups sur les fesses. Il répond: Je maintiens que le gendarme Munier m'a 
bien donné des coups de pied sur les fesses. 

Nous posons la question [au requérant) de savoir qui lui a passé les menottes : C'est le 
gendarme Bavarin qui m'a menotte, qui m'a mis la chaîne autour du cou. Le gendarme 
Bavarin m'a donné des coups de poing un peu partout. 

Nous faisons remarquer [au requérant] que le docteur Kéclard qui l'a examiné peu 
après les faits ne parle pas de coups un peu partout. 

[Le requérant] nous répond: C'est sur l'épaule gauche que je suis tombé et au côté 
gauche de la tête que j'ai eu le plus de coups. 

M. Munier: Je maintiens les déclarations que j'ai faites lors de ma première 
comparution le 27 juillet 1992. Sur les déclarations que vient de faire [le requérant] je 
ne peux que vous dire que c'est faux, je n'étais pas là. (...) 

M. Bavarin: Je maintiens intégralement les déclarations lors de ma première 
audition le 27 juillet 1992. Je vous répète que je n'ai jamais frappé (le requérant]. 

[Le requérant] : Lorsque le gendarme Bavarin m'a dit que ma femme avait déclaré 
que j'avais mis du sable clans le moteur, je voulais aller chercher ma femme. Lorsque je 
partais pour aller chercher ma femme, M. Bavarin m'a tenu dans la rue, il m'a donné des 
coups de poing. Il m'a donné des coups de poing sur le liane et un peu partout. 

Je n'ai pas dit au docteur Kéclard que j'avais reçu des coups sur le flanc, je lui ai parlé 
de mon épaule gauche que cela me faisait mal le plus et c'est ça que j'ai signalé au 
docteur. 

Nous posons la question [au requérant] à savoir pourquoi le docteur Kéclard a-t-il 
marqué sur son certificat médical l'épaule droite. 

[Le requérant] a répondu: J'ai été frappé à l'épaule gauche et j'ai ressenti à l'épaule 
droite (...) » 

5 1 . Le 8 m a r s 1993, le p rés iden t de la c h a m b r e d ' accusa t ion pri t une 
o r d o n n a n c e de t r a n s p o r t sur les l ieux. 

52. Le 26 m a r s 1993, le p r é s iden t de la c h a m b r e d ' accusa t ion , en 
p ré sence des doc teu r s Cayol et Ensfe lder , p rocéda à l ' aud i t ion du d o c t e u r 
T h o m a s . Aux t e r m e s du procès-verbal c o r r e s p o n d a n t : 

«Question (...): Il apparaît selon le certificat médical du docteur Kéclard que le 
1" octobre 1988, (...) [le requérant] présentait une forte contusion prédeltoïdienne 
droite avec limitation de la mobilité de l'épaule droite, des traces d'enserrement aux 
deux poignets avec douleurs et limitations des mouvements, enfin une douleur 
lombaire (...) due à la rétraction musculaire. Cet état, faute de doléance de l'intéressé, 
a-t-il pu passer inaperçu au témoin lorsqu'il a examiné [le requérant], dans les locaux de 
la gendarmerie du Lorrain dans l'après-midi du 29 septembre 1988? 

Réponse : J'ai interrogé [le requérant] et je l'ai examiné (inspection - auscultation — 
palpation - mobilisation). [Le requérant] ne m'a fait alors aucune doléance et je n'ai 
rien constaté d'anormal sur sa personne. Mais il est possible que se soit passé pour [le 
requérant] le phénomène classique que l'on découvre à l'occasion des accidents de la 
circulation, à savoir qu'un individu qui, après un accident et dans les heures qui 
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suivent ne se plaint de rien, ressente la douleur deux ou trois jours après. Il n'est pas 
impossible que ce phénomène se soit passé pour [le requérant]. 

Nous demandons au docteur Cayol son avis, il nous déclare : Il est fréquent qu'en cas 
de contusions musculo-ligamentaires, les troubles qui en résultent apparaissent 
secondairement dans un délai variable en fonction de l'intensité de l'impact 
traumalique, délai qui peut être de l'ordre de deux ou trois jours, et la douleur qui est 
l'expression de phénomènes inflammatoires apparaît elle-même à l'issue du même 
délai. 

Docteur Ensfelder: Je suis tout à fait d'accord avec l'avis de mon confrère le docteur 
Cayol. (...) En matière de contusions musculo-ligamentaires, il n'y a pas d'impotence 
fonctionnelle immédiate contrairement à ce qui se passe pour une fracture ou une 
luxation (...) » 

5 3 . P a r réqu is i to i re supplé t i f en d a t e du 25 ma i 1993, le p r o c u r e u r 

g é n é r a l p r è s la cour d ' a p p e l de B a s s e - T e r r e sollicita l ' aud i t ion d u 

g e n d a r m e Gai l la rd et le v e r s e m e n t au dossier des pièces de la p r o c é d u r e 

de rébel l ion ouve r t e c o n t r e le r e q u é r a n t . 

54. P a r a r r ê t du 17 j u i n 1993, la c h a m b r e d ' accusa t ion o r d o n n a u n 

s u p p l é m e n t d ' i n fo rma t ion . 

55 . Après avoir r eche rché la nouvel le adresse du g e n d a r m e Gai l l a rd , 

qui avait é t é m u t é en mé t ropo le en 1989, le p rés iden t de la c h a m b r e 

d ' accusa t ion de Basse -Ter re dél ivra le 13 s e p t e m b r e 1993 une commiss ion 

roga to i re au p rés iden t de la c h a m b r e d ' accusa t ion de la cour d ' appe l de 

Doua i aux fins d ' e n t e n d r e le g e n d a r m e . 

56. A u x t e r m e s du procès-verbal é tabl i à la sui te de son aud i t i on en 

d a t e du 21 oc tobre 1993, le g e n d a r m e Gai l l a rd d é c l a r a : 

«A l'époque des faits, je commandais la brigade de gendarmerie départementale du 
Lorrain en Martinique et j'avais sous mes ordres [les gendarmes] Bavarin (...), Municr 
(...) et (...) Marchai. (...) 

Le matin même des faits, alors que j'étais de repos ce jour-là, le gendarme Bavarin 
s'est rendu au domicile [du requérant] où il a rencontré la femme de l'intéressé. (...) 

Au début de l'après-midi, j'ai entendu de ma fenêtre des cris. Je me suis avancé vers la 
fenêtre où j'ai vu un individu qui quittait la gendarmerie en courant et qui devait 
s'avérer être [le requérant]. Le gendarme Bavarin le poursuivait à quelques mètres. Je 
suis aussitôt descendu pour prêter main-forte au gendarme Bavarin. Je n'étais pas en 
tenue. Nous avons maîtrisé [le requérant] dans la rue (...). A mon arrivée, Bavarin avait 
déjà rattrapé [le requérant] et ils étaient tous deux en train de se battre car [le 
requérant] donnait des coups de tous les côtés. Nous avons dû le maîtriser virilement 
pour le ramener à la brigade. Comme nous n'avions pas de menottes, nous l'avons 
conduit en lui maintenant les bras dans le dos et il s'est plaint par la suite de douleurs 
à l'épaule. Une procédure de rébellion a été établie par la suite. 

Une lois dans les locaux de la brigade nous avons lâché notre prise et [le requérant] 
s'est à nouveau roulé au sol ce qui nous a obligés à le maîtriser à nouveau et nous lui 
avons passé les bracelets alors qu'il était encore au sol. Lors de ces faits, il n'y avait que 
le gendarme Bavarin et moi-même (...). [Le requérant] s'est ensuite calmé. J'ai 
personnellement demandé à Bavarin ce qui s'était passé cl ce dernier m'a déclaré que 
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[le requérant] s'était enfui lorsqu'il avait eu connaissance du but de la convocation. Je 
suis remonté à mon domicile concomitamment à l'arrivée des gendarmes Munier et 
Marchai. 

Bavarin qui dirigeait cette enquête a ensuite procédé à l'audition [du requérant] avec 
les gendarmes Marchai et Munier. Dans l'après-midi, je suis descendu dans le local de la 
brigade et j'ai pu m'assurer que tout se déroulait normalement et qu'aucune violence 
n'était portée sur la personne [du requérant] (...) 

Je puis certifier qu'aucune violence n'a été exercée sur sa personne. Les seules 
violences si on peut appeler cela des violences (...) ont été lors de l'interpellation et 
étaient nécessitées par l'étal de surexcitation [du requérant] (...) » 

57. Le 2 d é c e m b r e 1993, la c h a m b r e d ' accusa t ion o r d o n n a la 

c o m m u n i c a t i o n du dossier de la p r o c é d u r e au p r o c u r e u r g é n é r a l , à la 

su i t e d e la r éa l i sa t ion d u c o m p l é m e n t d ' i n fo rma t ion . C e p e n d a n t , le 

14 d é c e m b r e 1993, le p a r q u e t g é n é r a l pr i t des réqu is i t ions aux fins de 

s u p p l é m e n t d ' i n fo rma t ion . Le 26 j a n v i e r 1994, le r e q u é r a n t déposa ses 

conclusions devant la c h a m b r e d ' accusa t ion . 

58. P a r a r r ê t en d a t e du 10 février 1994, la c h a m b r e d ' accusa t ion 

o r d o n n a u n c o m p l é m e n t d ' i n fo rma t ion aux fins d ' ob t en i r les d a t e s de 

voyage e n m é t r o p o l e du g e n d a r m e M a r c h a i . Le 11 avril 1994, le 

p r é s iden t de la c h a m b r e d ' accusa t ion s ' ad ressa à cet effet à la compagn ie 

Air F r a n c e , qui lui r épond i t n é g a t i v e m e n t pa r l e t t r e du 25 avril 1994. 

59. Le 9 mai 1994, les inculpés , le r e q u é r a n t , le t é m o i n et l eurs conseils 

furent convoqués à une conf ron ta t ion g é n é r a l e pour le 12 s e p t e m b r e 1994. 

60. Le 12 s e p t e m b r e 1994, le p r é s iden t de la c h a m b r e d 'accusa t ion 

p rocéda à u n e nouvelle conf ronta t ion e n t r e le r e q u é r a n t et les g e n d a r m e s 

M u n i e r , M a r c h a i et Bavar in au cours de laquel le fut é g a l e m e n t e n t e n d u le 

g e n d a r m e Gai l la rd en qua l i t é de t émo in . Il ressor t du procès-verbal 

n o t a m m e n t les déc la ra t ions s u i v a n t e s : 

«M. Gaillard: Lors de ma déposition du 21 octobre 1993, j'ai déclaré que lorsque je 
suis remonté à mon domicile étaient arrivés les gendarmes Munier et Marchai, six ans 
après les faits (...) il est très possible que je me sois trompé, ce que je sais seulement c'est 
que [Marchai] est parti six ou sept jours en métropole (...) 

[Le requérant] nous déclare : Le gendarme Marchai ici présent devant moi n'étail pas 
là au Lorrain les deux jours des faits. (...). Au moment des faits [le requérant] confirme 
que M. Munier, M. Bavarin ainsi que M. Gaillard étaient présents (...) 

M. Bavarin: Je maintiens mes précédentes déclarations : je n'ai pas du tout frappé 
[le requérant] ni au cours de son interpellation ni après; lorsque nous avons roulé au 
sol j'ai essayé autant que possible de ne pas lui faire mal. (...). J'affirme que par la suite 
dans les locaux de la gendarmerie je n'ai porté aucun coup, je ne l'ai pas enlacé avec une 
chaîne et je n'ai exercé sur lui aucun sévi ce (...) 

Etant donné que [le requérant] avait tenté de s'enfuir, moi-même ou un autre 
gendarme lui a passé les menottes lors des auditions, mais par la suite lorsque nous 
l'avons mis en chambre de sûreté nous lui avons retiré les menottes. Tant qu'il était 
dans le bureau et même pendant le repos nous lui avons maintenu les menottes car il 
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risquait de s'enfuir. Je vous confirme que lorsqu'avec un collègue dont je ne me souviens 
plus ilu nom j'ai placé [le requérant] en sûreté, nous lui avons retiré les objets de sûreté 
(les menottes); je ne me souviens plus exactement si c'est mon collègue ou moi-même 
qui ont enlevé les objets de sûreté; il était libre de tout lien; d'ailleurs je procède 
toujours ainsi. J'ai appelé le médecin parce que j'ai pensé qu'en tombant [il] avait pu 
se faire mal. 

[Le requérant] : [Après que le médecin soit parti], je suis resté au cachot et Bavarin 
m'a suspendu par les bras. 

Question : A quoi vous a-t-il suspendu ? 

[Le requérant]: Il faisait noir je ne pouvais pas voir. Je suis resté suspendu jusqu'au 
lendemain [et] le matin il [m'a] relâché et il m'a amené devant son bureau afin d'avouer 
la vérité, il écrivait beaucoup de papiers et me faisait signer beaucoup de papiers, je suis 
resté à l'intérieur sans manger. 

Question [à M. Bavarin] : Oui ou non l'avez-vous attaché? 

M. Bavarin: Je n'ai nullement attaché ou suspendu [le requérant]; d'ailleurs les 
chambres de sûreté sont faites de telle manière que l'on ne puisse rien accrocher et ce 
pour préserver la sécurité des personnes placées en chambre de sûreté. 

[Le requérant] : Lorsque l'on m'a mis dans la chambre de sûreté ils étaient trois 
gendarmes, Bavarin, Munier et Gaillard, et je suis resté avec les menottes dans la 
chambre de sûreté. C'est Bavarin qui m'a attaché, Munier m'a donné des coups de 
pied et Gaillard était debout il ne m'a rien fait ; (...). Je suis arrivé à 14 h 30 et on m'a 
mis dans la chambre de sûreté un moment après. Ce n'est que le soir, à la nuit, que l'on 
m'a suspendu dans le cachot, c'est Bavarin cpii m'a attaché et je suis resté toute la nuit 
attaché. 

M. Bavarin: A aucun moment je n'ai suspendu [le requérant] dans la chambre de 
sûreté de quelque manière que ce soit. 

[Le requérant] : Je ne sais pas comment on m'a attaché, je vous ai dit qu'il faisait noir. 
Au lever du jour il ne faisait pas tellement jour dans la chambre de sûreté. La chambre 
de sûreté n'a pas été allumée, je n'ai pas vu de lampe ni d'interrupteur, rien. J'ai été 
suspendu les bras écartés avec une chaîne, je ne peux pas vous dire la grandeur de la 
chaîne il y avait des menottes à chaque bout, je n'ai pas vu la grosseur des mailles de la 
chaîne. 

Question : Comment le gendarme Bavarin a-t-il pu vous attacher? 

[Le requérant] : C'est lui qui sait comment ça se trouve à l'intérieur, moi je ne sais 
pas. (...) Bavarin a mis les menottes à mes deux bras c'est lui seulement qui sait 
comment il m'a attaché. 

Question [à M. Gaillard] : Comment sont faites les chambres de sûreté? 

M. Gaillard: Il y avait deux chambres de sûreté dans la brigade à l'époque, elles 
étaient absolument conformes aux normes; il n'existe aucun crochet ou barreau. Il y 
avait autant que je me souvienne des trous d'aération de 8 ou 10 mm légèrement plus 
gros qu'une cigarette. Les menottes que nous avons sont d'un modèle standard et elles 
ne permettent pas d'écarter les bras de la personne à qui on les pose. Je n'arrive pas à 
comprendre comment on a pu suspendre dans la chambre de sûreté un individu que l'on 
avait du mal à maîtriser. Je vous précise que quand Bavarin a emmené [le requérant] 
dans la chambre de sûreté le soir j'étais absent. La commande de l'électricité destinée à 
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éclairer la chambre de sûreté est située à l'extérieur; la lampe est noyée dans la masse 
protégée par un verre névada. 

Question [à M. Bavarin]: Comment expliquez-vous les marques aux poignets [du 
requérant] constatées par le médecin? 

M. Bavarin : Bien souvent lorsqu'on place des objets de sûreté il reste des marques sur 
les poignets.» 

6 1 . P a r a r r ê t du 15 d é c e m b r e 1994, ap rès dépô t des m é m o i r e s du 
r e q u é r a n t les 7 oc tobre et 23 n o v e m b r e 1994, la c h a m b r e d ' accusa t ion , 
c o n f o r m é m e n t aux réqu is i t ions du p r o c u r e u r g é n é r a l en da t e du 
25 oc tob re 1994, et a p r è s avoir r appe l é d a n s son a r r ê t la vers ion d e s faits 
p r é s e n t é e pa r le r e q u é r a n t et pa r les g e n d a r m e s , et les cons t a t a t i ons 
médica les , conclut qu ' i l n ' ex is ta i t a u c u n e cha rge sé r ieuse con t r e les 
g e n d a r m e s mis en cause . 

62. Elle cons idéra en effet que : 

«Le renvoi des trois mis en examen dépend des réponses données aux questions 
suivantes: 

/. Y a-t-il eu violences ? 

Caloc évoque d'abord une empoignade (29 septembre 1988 et 23 février 1989), plus 
tard des coups sans autre précision (j'ai été «frappé», «battu») (28 février 1989), 
ensuite des coups (sans précision) mais également une sorte de « supplice de la chaîne » 
qui a duré toute la nuit (2 septembre 1991) et toute l'après-midi (7 lévrier 1992), enfin, 
outre ce «supplice», des coups précis sur les fesses, sur le flanc, sur le côté gauche de la 
tête et un peu partout (25 janvier 1993). 

Les gendarmes Bavarin et Gaillard évoquent une empoignade, le second précisant 
que Caloc a été ramené à la brigade les 2 bras immobilises derrière le dos. Ils nient 
absolument les coups et l'utilisation d'une chaîne. 

Les déclarations de Caloc, la reconnaissance par les 2 gendarmes de l'usage de la 
force, le certificat médical du docteur Kéclard établissent qu'il y a eu violences. 

2. De quelle nature ont été ces violences ? 

Il y a désaccord sur ce point entre Caloc et les gendarmes; mais uniquement à partir 
du 28 février 1989. L'escalade observée dans les déclarations successives de Caloc quant 
à la sévérité des violences subies ne permet pas de se satisfaire de son témoignage, sauf à 
le corroborer avec le certificat et les déclarations du docteur Kéclard. 

L'unique lésion apparente relevée parce médecin concerne une contusion à l'épaule 
droite. Elle peut révéler un coup mais être aussi la conséquence de la chute du sujet. 
Aucune trace de coups n'a été décelée aux endroits évoqués tardivement par Caloc. 
Ainsi la preuve n'est pas rapportée de ce que celui-ci ait été «frappé» ou «battu». 

Les douleurs, la scoliose, les traces d'enserrement des poignets décelées par ailleurs 
peuvent en revanche être compatibles avec une chute, une empoignade et le «supplice 
de la chaîne ». 

3. A quel moment les violences ont-elles eu lieu ? 

Selon les gendarmes, en début d'après-midi, vers 14 h 15, lorsqu'ils ont dû recourir à 
la force pour maîtriser Caloc qui se rebellait après s'être enfui. 
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Selon le plaignant, en début d'après-midi, alors qu'il résistait aux gendarmes, en tout 
cas avant la visite du docteur Thomas (déclarations de septembre 1988 à mars 1989), 
avant et après la visite du médecin y compris la nuit suivante (déclarations ultérieures). 

Quel prix attacher à la déclaration des gendarmes? Leur version des faits est 
cohérente, constante dans le temps, crédible sur l'ensemble, leur désaccord sur 2 points 
particuliers n'affectant pas l'essentiel. Il reste l'hypothèse qu'ils aient gardé sous silence 
des faits postérieurs à l'action de maîtrise. 

Quel prix attacher aux déclarations de Caloc? Celles-ci comportent dans le temps 
une contradiction fondamentale qui affaiblit naturellement leur crédibilité. Quand dit-
il la vérité 

Selon la partie civile c'est à partir de mars 1989 car les déclarations antérieures à 
cette date ont été consignées par des gendarmes, notamment par deux d'entre eux mis 
en examen. Elles sont faussées par la peur du gendarme et le manque de compréhension 
li|é] à l'absence d'interprète. Ces obstacles ont disparu lorsqu'il] a pu s'exprimer 
devant un magistrat avec l'assistance d'un interprète. Les dernières déclarations 
évoquant des violences exercées bien au-delà du début d'après-midi sont d'ailleurs 
corroborées par deux éléments: d'une part l'absence d'anomalies physiques lors de la 
visite du docteur Thomas, puis l'existence de lésions constatées lors de la consultation 
auprès du docteur Kéclard et, d'autre part, la négation des faits le 29 septembre puis 
l'aveu obtenu soudainement le lendemain. Entre la première et la deuxième visite, entre 
les dénégations et les aveux il se serait donc passé quelque chose. 

Or ce raisonnement n'est nullement conforme au dossier. 

Même si l'on fait abstraction du procès-verbal initial établi par le gendarme Bavarin, 
force est de constater que, dans ses déclarations du 23 février faites avec l'assistance de 
l'interprète, Caloc a repris exactement la même version des faits. Certes, réentendu 
5 jours plus tard par des gendarmes appartenant cette fois à la compagnie de La 
Trinité, il a également renié ces déclarations en soutenant qu'il n'avait pas voulu 
«contrarier» les gendarmes mais, ce 28 février encore, il a repris la même version en 
précisant bien: «toutes les brutalités que j'ai dénoncées ont été faites avant la visite de 
cet homme (le docteur Thomas), c'est pendant que les gendarmes me maîtrisaient que 
tous les coups m'ont été portés». Manifestement ce 3' procès-verbal signé par Caloc 
devant les gendarmes de La Trinité qui ne pouvaient être soupçonnés des brutalités 
dont il se plaignait, correspondait enfin pour lui à l'expression de la vérité et il ne 
saurait être gommé par ses déclarations ultérieures. S'il y avait eu violences au cours 
des interrogatoires et «supplice de la chaîne», il n'aurait pas manqué d'en faire état à 
cette occasion. 

Il y a lieu d'observer que cette affaire de chaîne passée autour du cou et attachée au 
mur de la cellule n'a pas été évoquée spontanément par Caloc. Celui-ci n'en fait étal que 
le 2 septembre 1991 lors de sa première audition par le président de la chambre 
d'accusation de Basse-Terre alors qu'elle apparaît bien avant dans les écritures de son 
défenseur (mémoire déposé au greffe de la cour d'appel le I" mars 1990 à la veille de 
l'audience de la chambre d'accusation de cette cour). Elle est d'ailleurs totalement 
incompatible avec l'aménagement réglementaire des chambres de sûreté et Caloc a 
été confondu sur ce point lors de la confrontation générale du 12 septembre 1994. 

- Le fait qu'il n'y ait pas eu doléances concernant des douleurs auprès du docteur 
Thomas et qu'il y en ait eu deux jours plus tard auprès du docteur Kéclard ne signifie 
pas nécessairement qu'il y ait eu des violences entre temps puisque, comme l'ont précisé 
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les trois médecins entendus le 26 mars 1993, les douleurs peuvent n'apparaître que deux 
à trois jours après. 

- Pas davantage les aveux du 30 septembre ne sont nécessairement liés à des sévices 
infligés au cours de la nuit précédente. Caloc avait tout loisir de les rétracter 
rapidement par la suite. Or il ne l'a fait qu'à l'audience du 13 mars 1989 après les avoir 
confirmés entre temps à d'autres gendarmes et à un magistrat. Ainsi la preuve n'est 
nullement rapportée qu'Adrien Caloc ait subi des sévices après l'action initiale des 
gendarmes visant à le maîtriser et c'est à ce moment seulement qu'il a fail l'objet de 
violences dont les conséquences corporelles ont été constatées par le docteur Kéclard. 

4. Quels sont les auteurs des violences ? 

Certainement pas le gendarme Marchai pourtant formellement mis en cause par 
Caloc avant qu'il ne revienne sur ses accusations lors de l'ultime confrontation. Il est 
établi que ce gendarme était en métropole au moment des faits. Pas davantage le 
gendarme Munier qui était hors de la brigade au moment de l'action initiale et n'est 
rentré que plus tard pendant l'interrogatoire. Certainement les gendarmes Bavarin et 
Gaillard qui reconnaissent avoir employé la force. Mais la partie civile n'a pas porté 
plainte contre le second. 

5. Les violences commises tombent-elles sous le coup de la loi ? 

Dans sa première version Caloc a reconnu qu'il s'était «enfui» ou qu'il avait «quitté 
précipitamment» la brigade. Il a admis avoir «opposé une certaine résistance», en 
«gesticulant vivement» alors que les gendarmes cherchaient à le maîtriser. Dans sa 
seconde version il a tenté de renier cet épisode mais les observations faites plus haut 
sur la valeur respective des deux versions de Caloc sont également valables sur ce point. 

L'usage de la force pour maîtriser Caloc, alors qu'il résistait aux gendarmes qui 
l'interpellaient, était parfaitement légitime. Les violences commises à cette occasion 
n'ont pas excédé ce qui est admissible en la matière: au vu des constatations 
médicales, il y a eu empoignade, il y a eu chute, il n'y a pas eu coups ni utilisation 
d'arme. Les traces qui apparaissent aux poignets sont celles que laissent couramment 
les menottes. La réponse à cette 5equestion est donc négative. 

Il apparaît en définitive après examen minutieux du dossier qu'il n'existe aucune 
charge sérieuse contre les gendarmes mis en cause ou toutes autres personnes.» 

63. A la su i te du pourvoi en cassa t ion du r e q u é r a n t en d a t e du 
19 d é c e m b r e 1994 et du dépô t de son m é m o i r e amp l i a t i f le 20 j u i n 1995, 
la c h a m b r e c r imine l le de la C o u r de cassa t ion conf i rma l ' a r rê t de la 
c h a m b r e d ' accusa t ion le 6 m a r s 1996, e n e s t i m a n t que : 

«la chambre d'accusation, en se référant aux résultats des expertises médicales et 
aux témoignages et déclarations recueillis au cours de l'enquête et de l'information, a 
exposé les motifs par lesquels elle a estimé qu'il n'existait pas de charges suffisantes 
contre quiconque d'avoir volontairement commis des violences à l'égard [du 
requérant] ». 
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B. La p r o c é d u r e p é n a l e d i l i g e n t é e c o n t r e l e r e q u é r a n t 

64. Aprè s la g a r d e à vue du r e q u é r a n t du 29 au 30 s e p t e m b r e 1988, les 
dél i t s de d é t é r i o r a t i o n vo lon ta i re d 'un objet a p p a r t e n a n t à a u t r u i et de 
rébel l ion furent r e t e n u s con t r e le r e q u é r a n t et la p r o c é d u r e sur la p la in te 
de M. Vi ldeui l t r a n s m i s e au p a r q u e t . 

65. A la su i te d ' une a u t r e p la in te déposée con t re le r e q u é r a n t le 
12 d é c e m b r e 1988 p a r un a u t r e p r o p r i é t a i r e d ' eng ins , M. R e m i r , le 
r e q u é r a n t fut de nouveau placé en g a r d e à vue p a r la g e n d a r m e r i e du 
Lor ra in en la p e r s o n n e du g e n d a r m e M u n i e r le 23 février 1989, de 8 h 30 
au l e n d e m a i n m a t i n 8 h e u r e s . Il r e connu t les faits et fit des déc l a ra t ions 
re la t ives à sa p r e m i è r e g a r d e à vue de s e p t e m b r e 1988 ( p a r a g r a p h e 20 ci-
dessus ) . 

66. Le 24 février 1989, le r e q u é r a n t c o m p a r u t devant le t r i buna l 
co r rec t ionne l de Fo r t -de -F rance selon la p r o c é d u r e de saisine d i rec te 
ma i s d e m a n d a un dé la i p o u r p r é p a r e r sa défense . Le r e q u é r a n t fut r e m i s 
en l iber té sous con t rô le j ud ic i a i r e lui imposan t de po in te r à la 
g e n d a r m e r i e du L o r r a i n le 27 février et le 16 m a r s 1989. L ' aud ience fut 
renvoyée au 13 m a r s 1989. 

67. Lors de ce t t e a u d i e n c e , il y eu t u n e a l t e rca t ion , r e l a t é e d a n s les 
no tes d ' a u d i e n c e , e n t r e le p r o c u r e u r et les avocats de la défense , à 
l 'occasion d ' un refus du p r o c u r e u r d ' é c a r t e r un t é m o i n . Les avocats 
a l l è r en t c h e r c h e r le b â t o n n i e r , qui d e m a n d a des excuses au p r o c u r e u r 
p o u r avoir déc la ré qu ' i l ne se la isserai t pas d o n n e r de leçons p a r des 
avocats qui ne conna i s sa ien t r ien en p r o c é d u r e . D e v a n t le refus du 
p r o c u r e u r , qui d e m a n d a à faire ac t e r que les avocats lui ava ien t conseil lé 
de rel i re son code d e p r o c é d u r e péna le et l 'avaient t r a i t é de voyou et 
d ' i ncapab le , tous les avocats p r é s e n t s q u i t t è r e n t la salle ap r è s rejet de 
leur d e m a n d e de renvoi et l ' audience se poursuiv i t donc sans eux . Les 
g e n d a r m e s con f i rmèren t l eu r s d i res alors que le r e q u é r a n t aff i rma avoir 
avoué parce q u ' o n l 'avai t f rappé . Les médec ins furen t é g a l e m e n t e n t e n d u s 
(le d o c t e u r T h o m a s avait é g a l e m e n t é té e n t e n d u lors de l ' e n q u ê t e 
p r é l i m i n a i r e le 1 e r m a r s 1989). 

68. P a r j u g e m e n t du t r ibuna l cor rec t ionne l de For t -de -France du 
10 avril 1989, le r e q u é r a n t fut déc la ré coupable de d é g r a d a t i o n volonta i re 
de biens et de rébel l ion à a g e n t s de la force pub l ique et c o n d a m n é à six 
mois d ' e m p r i s o n n e m e n t avec sursis . 

69. Le m i n i s t è r e publ ic in te r j e t a appe l du j u g e m e n t le 11 avril , la 
p a r t i e civile le 14 et le r e q u é r a n t le 17 avril 1989. 

70. Le 7 d é c e m b r e 1989, la c h a m b r e des appe l s co r rec t ionne l s surs i t à 
s t a t u e r sur les faits de d é t é r i o r a t i o n et de rébe l l ion j u s q u ' à ce q u ' u n e 
décision définit ive i n t e r v i e n n e su r la p la in te p é n a l e avec cons t i tu t ion de 
p a r t i e civile d i l igen tée pa r le r e q u é r a n t p o u r violences p e n d a n t la g a r d e 
à vue (voir supra). 
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71. Pa r a r r ê t s des 5 avri l et 29 n o v e m b r e 1990, ce t t e m ê m e c h a m b r e 
surs i t de nouveau à s t a t u e r pour les m ê m e s ra i sons . 

72. D ' a p r è s les in format ions f igurant au dossier , la p r o c é d u r e con t r e le 
r e q u é r a n t n ' a pas é té repr i se pa r le m i n i s t è r e publ ic depu i s lors. 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

73. L 'ar t ic le 687 du code de p r o c é d u r e péna le (abrogé depuis ) dispose : 

«Lorsqu'un officier de police judiciaire est susceptible d'être inculpé d'un crime ou 
d'un délit, qui aurait été commis dans la circonscription où il est territorialement 
compétent, hors ou dans l'exercice de ses fonctions, (...), le procureur de la République 
saisi de l'affaire présente sans délai requête à la chambre criminelle de la Cour de 
cassation, qui procède et statue comme en matière de règlement de juges et désigne la 
juridiction chargée de l'instruction ou du jugement de l'affaire.» 

74. Il ressor t de la j u r i s p r u d e n c e q u e la p r o c é d u r e définie par 
l 'ar t ic le 687 en v igueur à l ' époque des faits l i t igieux doit ê t r e sans délai 
e n g a g é e pa r le m i n i s t è r e publ ic , q u e les pou r su i t e s soient exercées pa r le 
p a r q u e t ou la p a r t i e civile, dès le m o m e n t où l'officier de police jud ic ia i r e 
est mis en cause et se t rouve pa r su i te suscept ib le d ' ê t r e inculpé . A défaut , 
le j u g e d ' in s t ruc t ion et , p a r voie de c o n s é q u e n c e , la c h a m b r e d ' accusa t ion 
sont i n c o m p é t e n t s (Cr im . 7 n o v e m b r e 1973, Bulletin criminel n° 405 ; 22 j u in 
1978, ibidem n " 2 1 0 ; A s s . p lén . 31 m a i I990,ibidem n ° 2 2 1 ) . 

En o u t r e , doit ê t r e cons idéré c o m m e suscept ib le d ' ê t r e inculpé a u sens 
de l 'ar t icle 687 l'officier de police jud ic i a i r e dés igné d a n s u n e p la in te 
c o m m e é t a n t l ' a u t e u r d 'une inf rac t ion sans qu ' i l soit nécessa i re de 
c o n s t a t e r qu ' i l ex is te des c h a r g e s jus t i f iant ce t t e incu lpa t ion . 

Enfin, la p r o c é d u r e définie pa r l 'ar t ic le 687 doit ê t r e e n g a g é e p a r le 
p r o c u r e u r de la R é p u b l i q u e , q u e les pour su i t e s soient exe rcées sur 
c i t a t ion d i rec te ou sur p la in te avec cons t i tu t ion de p a r t i e civile (Cr im . 
15 j a n v i e r 1968, D. 1969, 509, no t e J . -M.R. ) . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 3 D E LA 
C O N V E N T I O N 

75. Le r e q u é r a n t a l lègue u n e viola t ion de l 'ar t icle 3 de la Conven t ion , 
ainsi libellé : 

«Nul ne peut être soumis à la torture ni à des peines ou traitements inhumains ou 
dégradants.» 
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A. T h è s e s d e s c o m p a r a n t s 

76. Le r e q u é r a n t sou t i en t avoir subi des humi l i a t i ons et des mauva i s 
t r a i t e m e n t s d a n s les locaux de la g e n d a r m e r i e les 29 et 30 s e p t e m b r e 
1988. Il affirme que le procès-verbal de g a r d e à vue réd igé p a r les 
g e n d a r m e s é ta i t m e n s o n g e r : c 'est , en effet, lorsqu' i l a voulu se lever p o u r 
p r o t e s t e r et a l ler c h e r c h e r sa f e m m e pour qu 'e l l e r é i t è r e ses accusa t ions 
devan t lui, q u e le g e n d a r m e l'a j e t é à t e r r e et f rappé , b i en tô t a idé pa r un 
second g e n d a r m e qui l'a ma î t r i s é en lui m a i n t e n a n t f e r m e m e n t les b ras 
d e r r i è r e le dos. Ses aveux lui a u r a i e n t é té e x t o r q u é s pa r la violence. Selon 
lui, la force ut i l isée é t a i t excessive et in just i f iée: il préc ise qu ' i l est de 
co rpu lence m o y e n n e et ne pèse q u e so ixan te kilos. 

Il p r é t e n d , en sus des violences exercées con t re lui lors de sa t en t a t ive 
de fuite, q u ' e n t r e 14 h 30 et 23 h 30 il fut m e n o t t e et qu ' i l du t passe r la 
nui t d a n s la c h a m b r e de s û r e t é encha îné p a r le cou et les b ras à un m u r , 
les bras éca r t é s , sans recevoi r a u c u n a l imen t . 

77. Le r e q u é r a n t c r i t i que é g a l e m e n t l ' a t t i t ude des a u t o r i t é s saisies de 
la p la in te s imple qu' i l d é p o s a dès le 18 n o v e m b r e 1988 a u p r è s du 
p r o c u r e u r de la R é p u b l i q u e . Il expose q u ' a u lieu d 'ef fectuer u n e e n q u ê t e 
approfondie sur les faits dénoncés , le p a r q u e t l 'a d ' abord fait p lacer u n e 
nouvel le fois en g a r d e à vue le 23 février 1989, p e n d a n t laque l le il a é té 
i n t e r r o g é pa r l 'un des g e n d a r m e s du Lor ra in qu ' i l avait accusé de sévices 
lors de la g a r d e à vue l i t igieuse des 29 et 30 s e p t e m b r e 1988. Il soul igne 
ensu i t e qu ' i l fut encore p lacé en g a r d e à vue une t ro i s i ème fois, les 
28 février et 1 e r m a r s 1989, p a r les g e n d a r m e s de La T r i n i t é , pour 
p r é s o m p t i o n de dénonc ia t i on ca lomnieuse et q u e sa p la in te fut classée 
sans su i te le m ê m e j o u r p a r le p a r q u e t . 

Il c r i t ique aussi le c o m p o r t e m e n t du p a r q u e t , qui a u r a i t tou t fait pour 
m i n i m i s e r les faits, n o t a m m e n t en c o n t e s t a n t l eur n a t u r e dé l ic tue l le , ce 
qu i abou t i t dans un p r e m i e r t e m p s à l ' i r recevabi l i té de sa p la in te avec 
cons t i t u t i on de p a r t i e civile. 

Il re lève enfin qu ' i l ne fut e n t e n d u p o u r la p r e m i è r e fois p a r un j u g e 
d ' i n s t ruc t ion sur les faits d é n o n c é s q u ' e n 1991, p rès de t rois ans ap rè s les 
faits, u n e fois q u e l 'affaire eu t é t é dé local i sée , ap rès a r r ê t de la C o u r de 
cassa t ion , pour ê t r e confiée à la c h a m b r e d ' accusa t ion de Bas se -Te r r e , en 
G u a d e l o u p e . Il sou t i en t q u e d a n s les d é p a r t e m e n t s d ' o u t r e - m e r , et en 
pa r t i cu l i e r en M a r t i n i q u e , les mauva i s t r a i t e m e n t s infligés aux 
M a r t i n i q u a i s de souche p a r des policiers ou des g e n d a r m e s v e n a n t de 
m é t r o p o l e sont r a r e m e n t poursuivis et encore moins s anc t ionnés . 

78. Le G o u v e r n e m e n t e s t ime tou t d ' abord que , c o m p t e t enu de la 
j u r i s p r u d e n c e de la C o u r d a n s l 'affaire K laas ( a r r ê t K l a a s c. A l l e m a g n e 
du 22 s e p t e m b r e 1993, sér ie A n° 269, p . 17, § 29 in fine), les o rganes de la 
Conven t ion n 'on t pas à « s u b s t i t u e r [ leur] p rop re vision des faits à celle 
des cours et t r i b u n a u x i n t e r n e s , a u x q u e l s il a p p a r t i e n t en pr inc ipe de 
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pese r les d o n n é e s recuei l l ies p a r eux (...) » (voir é g a l e m e n t l ' a r rê t Ribi tsch 
c. Au t r i che du 4 d é c e m b r e 1995, sér ie A n° 336, p . 24, § 32) . 

79. En l 'espèce, le G o u v e r n e m e n t es t ime que les ju r id ic t ions na t iona les 
success ivement saisies de la p la in te avec cons t i tu t ion de pa r t i e civile 
déposée pa r le r e q u é r a n t on t appréc i é les Faits avec u n e a t t e n t i o n tou t e 
pa r t i cu l i è re . A cet égard , le G o u v e r n e m e n t rappel le que d e u x exper t i ses 
médica les furent o rdonnées dans le cad re de l ' in format ion , la p r e m i è r e 
réal isée le 29 s e p t e m b r e 1989 pa r le d o c t e u r Cayol et la d e u x i è m e le 
27 d é c e m b r e 1991 pa r le d o c t e u r Ensfelder , et q u e ces d e u x expe r t s ainsi 
q u e le doc t eu r T h o m a s , qui avait e x a m i n é le r e q u é r a n t p e n d a n t sa ga rde à 
vue , furent e n t e n d u s pa r le p r é s iden t de la c h a m b r e d ' accusa t ion le 26 m a r s 
1993. Le G o u v e r n e m e n t note é g a l e m e n t que la c h a m b r e d ' accusa t ion de la 
cour d ' appe l de Basse -Te r r e pri t en cons idé ra t ion dans son a r r ê t du 
15 d é c e m b r e 1994 la dépos i t ion faite pa r le doc teu r Kéc la rd (médec in q u e 
le r e q u é r a n t avait consul té le 1 e r oc tobre 1988 à l 'issue de sa g a r d e à vue) à 
l ' audience cor rec t ionnel le du 13 m a r s 1989. 

80. Le G o u v e r n e m e n t soul igne é g a l e m e n t q u e les m a g i s t r a t s de la 
c h a m b r e d ' accusa t ion de la cour d ' appe l de Basse -Te r r e c o m p a r è r e n t 
point pa r point la vers ion des faits p r é s e n t é s pa r le r e q u é r a n t avec celle 
des g e n d a r m e s à la l umiè r e des c o n s t a t a t i o n s médica les é tab l ies pa r les 
doc t eu r s T h o m a s et Kéc la rd . Il relève q u e ce n 'es t q u ' à l ' issue d 'un 
e x a m e n p a r t i c u l i è r e m e n t approfondi des c h a r g e s p e s a n t sur les trois 
g e n d a r m e s mis en cause p a r le r e q u é r a n t , ap rès avoir r é p o n d u à cinq 
ques t ions d i s t inc tes re la t ives à l 'exis tence et à la n a t u r e des violences, a u 
m o m e n t où elles se sont p r o d u i t e s , à la d é t e r m i n a t i o n de leurs a u t e u r s e t , 
enfin, à l eur l ég i t imi té , q u e la c h a m b r e d ' accusa t ion a conclu le 
15 d é c e m b r e 1994 à l ' absence de c h a r g e s sé r ieuses con t re les g e n d a r m e s 
mis en cause . 

8 1 . Enfin, le G o u v e r n e m e n t r appe l l e que cet a r r ê t de la c h a m b r e 
d ' accusa t ion fit l 'objet d 'un con t rô le pa r la C o u r de cassa t ion . 

82. Toutefo is , le G o u v e r n e m e n t a joute n e pas ignore r qu ' i l lui incombe 
de p r o d u i r e des p reuves é tab l i s san t des faits qui font pese r un d o u t e sur le 
récit de la v ic t ime, n o t a m m e n t si celui-ci est é t ayé p a r des pièces 
médica les . A ce t i t r e , il se réfère à nouveau à l ' a r rê t de la c h a m b r e 
d ' accusa t ion du 15 d é c e m b r e 1994 et a u x dif férents r a p p o r t s d ' expe r t i se 
et cer t i f icats m é d i c a u x . 

83 . Il r é su l t e r a i t de tous ces é l é m e n t s q u e les lésions subies par le 
r e q u é r a n t é t a i en t d ' u n e gravi té tou t à fait m i n i m e , et s u r t o u t qu 'e l les 
é t a i en t compa t ib l e s avec l ' hypothèse d ' une t e n t a t i v e de fuite au cours de 
laquel le le r e q u é r a n t avai t dû ê t r e m a î t r i s é pa r d e u x g e n d a r m e s . Dès lors, 
le G o u v e r n e m e n t e s t ime q u e la p r é s e n t e affaire se d i s t ingue n e t t e m e n t de 
l 'affaire T o m a s i c. F r a n c e ( a r r ê t du 27 aoû t 1992, série A n" 241-A, p. 40, 
§ 109), d a n s laque l le le g o u v e r n e m e n t f rançais n 'ava i t pu d o n n e r a u c u n e 
expl ica t ion sur la cause des lésions. 
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B. A p p r é c i a t i o n d e la C o u r 

84. La C o u r rappe l le tout d ' abord q u e pour t o m b e r sous le coup de 
l 'ar t ic le 3 les mauva i s t r a i t e m e n t s doivent a t t e i n d r e un m i n i m u m de 
g rav i t é . L ' app réc i a t i on de ce m i n i m u m est re la t ive p a r e s s e n c e ; elle 
d é p e n d de l ' ensemble des c i r cons tances p r o p r e s à l 'affaire, te l les q u e la 
d u r é e du t r a i t e m e n t ou ses effets phys iques ou psychologiques et , d a n s 
ce r t a in s cas , du sexe , de l 'âge et de l 'é ta t de s an t é de la v ic t ime. 
L o r s q u ' u n individu se t rouve pr ivé de sa l ibe r té , l 'u t i l i sa t ion à son égard 
de la force phys ique a lors qu 'e l l e n 'es t pas r e n d u e nécessa i re p a r son 
c o m p o r t e m e n t po r t e a t t e i n t e à la d ign i té h u m a i n e et cons t i t ue , en 
pr inc ipe , u n e violat ion du droi t g a r a n t i pa r l 'ar t ic le 3 ( a r r ê t s T e k i n 
c. T u r q u i e du 9 j u i n 1998, Recueil des arrêts et décisions 1998TV, pp . 1517-
1518, §§ 52-53, etLabita c. Italie [ G C ] , n°26772/95 , § 120, C E D H 2000TV) . 

La C o u r r appe l l e é g a l e m e n t q u e , l o r squ 'un individu est placé en ga rde 
à vue alors qu' i l se t rouve en bonne s a n t é et q u e l 'on c o n s t a t e qu ' i l est 
blessé au m o m e n t de sa l ibé ra t ion , il i ncombe à l 'E ta t de fournir u n e 
expl ica t ion p laus ib le q u a n t à l 'origine des b lessures , fau te de quoi 
l 'ar t ic le 3 de la Conven t i on t rouve m a n i f e s t e m e n t à s ' app l ique r (Selmouni 
c. France [ G C ] , n" 25803/94, § 87 , C E D H 1999-V, et a r r ê t s p réc i t é s T o m a s i , 
pp . 40-41, §§ 108-111, et Rib i t sch , pp. 25-26, § 34) . 

85. En l 'espèce, la C o u r re lève q u e le mauva i s t r a i t e m e n t a l légué pa r 
le r e q u é r a n t lui a é té infligé a u cours de la g a r d e à vue qu i s 'est dé rou lée 
du 29 s e p t e m b r e 1988 à 14 h e u r e s j u s q u ' a u l e n d e m a i n à 13 h e u r e s . Il n 'est 
pas con te s t é q u e le r e q u é r a n t t e n t a de s 'enfuir des locaux de la 
g e n d a r m e r i e et qu ' i l y fut r a m e n é pa r la force. 

86. La C o u r c o n s t a t e que le G o u v e r n e m e n t ne con te s t e pas l 'usage de 
la force pa r les g e n d a r m e s à l ' encon t re du r e q u é r a n t p e n d a n t la ga rde à 
vue . N é a n m o i n s , elle observe q u e les vers ions du r e q u é r a n t et du 
g o u v e r n e m e n t d é f e n d e u r diffèrent q u a n t au m o m e n t et à la f r équence de 
ces violences p u i s q u e le r e q u é r a n t p r é t e n d avoir é t é v ic t ime de mauva i s 
t r a i t e m e n t s , non s e u l e m e n t q u a n d il t e n t a de s 'enfuir de la g e n d a r m e r i e , 
mais encore p e n d a n t t o u t e la d u r é e de sa g a r d e à vue . En effet, il affirme 
avoir é té m a i n t e n u sur u n e cha i se les d e u x b ras fixés d e r r i è r e le dos de 
14 h 30 à 23 h 30 puis avoir é té condui t en c h a m b r e de s û r e t é où il a u r a i t 
é té encha îné , les b r a s é c a r t é s , j u s q u ' a u l e n d e m a i n m a t i n à 8 h e u r e s . 

/. Quant à l absence alléguée d'une enquête effective 

87. Le r e q u é r a n t a l lègue e n subs t ance que , au moins d a n s u n p r e m i e r 
t e m p s , les a u t o r i t é s c o m p é t e n t e s n 'on t pas p rocédé à u n e e n q u ê t e 
effective sur les sévices qu ' i l avai t dénoncés , ce qu i est con t e s t é pa r le 
G o u v e r n e m e n t . 

88 . Il est vrai q u e la C o u r a déjà e s t imé que des obl iga t ions 
p rocédura l e s pouva ien t ê t r e d é g a g é e s , d a n s divers c o n t e x t e s , de 
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disposi t ions n o r m a t i v e s de la Conven t ion lorsque cela a é té pe rçu c o m m e 
nécessa i re pour g a r a n t i r q u e les dro i t s consacrés p a r cet i n s t r u m e n t ne 
soient pas t h é o r i q u e s ou i l lusoires , mais concre t s et effectifs. Ainsi 
n o t a m m e n t , l 'obl igat ion de m e n e r u n e e n q u ê t e effective au sujet d 'un 
décès causé p a r les forces de sécur i t é de l 'E ta t a pour ce mo t i f é té 
dégagée de l 'ar t icle 2 de la Conven t ion , qui g a r a n t i t le droi t à la vie 
( a r r ê t M c C a n n et a u t r e s c. R o y a u m e - U n i du 27 s e p t e m b r e 1995, série A 
n" 324, pp . 47-49, §§ 157-164). 

89. La C o u r cons idère q u e lo r squ 'un individu aff irme de m a n i è r e 
dé fendab le avoir subi , aux m a i n s de la police ou d ' a u t r e s services 
c o m p a r a b l e s de l 'E ta t , des t r a i t e m e n t s con t r a i r e s à l 'ar t ic le 3, ce t t e 
disposi t ion, c o m b i n é e avec le devoir géné ra l imposé à l 'Eta t pa r l 'ar t icle 1 
de la Conven t ion de r e c o n n a î t r e « à t o u t e p e r s o n n e re levan t de [sa] 
j u r id i c t ion , les droi t s et l ibe r tés définis (...) [dans la] C o n v e n t i o n » , 
r e q u i e r t , p a r impl ica t ion , qu ' i l y ait une e n q u ê t e officielle effective. 

C e t t e e n q u ê t e , à l ' ins ta r de celle r é s u l t a n t de l 'ar t icle 2, doit pouvoir 
m e n e r à l ' ident i f icat ion et à la pun i t ion des r e sponsab les (voir, en ce qui 
conce rne l 'ar t ic le 2 de la Conven t ion , les a r r ê t s M c C a n n et a u t r e s p réc i t é , 
p . 49, § 161, K a y a c. T u r q u i e du 19 février 1998, Recueil 1998-1, p . 324, § 86, 
et Ya§a c. T u r q u i e du 2 s e p t e m b r e Ì998, Recueil 1998-VI, p. 2438, § 98) . S'il 
n ' en al lai t pas a ins i , n o n o b s t a n t son i m p o r t a n c e f o n d a m e n t a l e , 
l ' in te rd ic t ion légale g é n é r a l e de la t o r t u r e et des pe ines ou t r a i t e m e n t s 
i n h u m a i n s ou d é g r a d a n t s serai t inefficace en p r a t i q u e , et il serai t 
possible d a n s ce r t a ins cas à des a g e n t s de l 'E ta t de fouler aux pieds , en 
j ou i s s an t d ' une q u a s i - i m p u n i t é , les d ro i t s de ceux soumis à leur cont rô le 
(voir Labita p réc i t é , § 131). 

90. Dès lors, la ques t ion de savoir s'il est app rop r i é ou nécessa i re , dans 
une affaire d o n n é e , de c o n s t a t e r u n e violat ion p rocédu ra l e de l 'ar t icle 3 
dépend des c i rcons tances par t i cu l iè res de l 'espèce. 

91 . D a n s son a r r ê t Assenov et a u t r e s c. Bulgar ie du 28 oc tobre 1998 
[Recueil 1998-VIII, p . 3290, §§ 102-103), la C o u r a cons ta t é une violat ion 
p rocédura l e de l 'ar t icle 3 à ra i son du c a r a c t è r e i n a d é q u a t des 
inves t iga t ions m e n é e s p a r les a u t o r i t é s au sujet des a l l éga t ions du 
r e q u é r a n t selon lesquel les il avait subi de graves sévices a u x ma ins de la 
police. D a n s ladi te affaire toutefois , la C o u r n 'avai t pu t i re r a u c u n e 
conclusion q u a n t à la ques t i on de savoir si les b lessures du r e q u é r a n t lui 
ava ien t é té causées pa r des policiers c o m m e il le p r é t e n d a i t . O r 
l ' impossibi l i té d ' abou t i r à des c o n s t a t a t i o n s de fait défini t ives à cet égard 
résu l t a i t au moins en p a r t i e de l 'omission p a r les au to r i t é s d e réag i r d 'une 
façon effective a u x griefs fo rmulés à l ' époque p e r t i n e n t e . 

92. En l 'espèce, la C o u r observe q u ' u n e e n q u ê t e p r é l i m i n a i r e fut 
ouve r t e pa r le p a r q u e t dès le 30 n o v e m b r e 1988, soit moins de quinze 
j o u r s ap rè s le dépô t de la p la in te s imple du r e q u é r a n t . Les médec ins 
ayan t e x a m i n é l ' in té ressé p e n d a n t sa g a r d e à vue et i m m é d i a t e m e n t 
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a p r è s celle-ci furent e n t e n d u s r e s p e c t i v e m e n t les 28 février e t 1 e r m a r s 
1989. Enfin, le r e q u é r a n t fut e n t e n d u le 23 puis le 28 février et le 1 e r m a r s 
1989. 

La C o u r observe que , s'il est r e g r e t t a b l e que les a u t o r i t é s a i en t j u g é 
u t i l e de prof i ter du p l a c e m e n t du r e q u é r a n t en g a r d e à vue pour 
p r o c é d e r à ces aud i t ions , la p r e m i è r e (celle du 23 février) eut lieu dans le 
c a d r e d ' u n e e n q u ê t e d i l igen tée à la su i t e d ' une a u t r e p l a in t e p o u r 
d é t é r i o r a t i o n d ' eng ins déposée c o n t r e le r e q u é r a n t et il fut e n t e n d u pa r 
u n g e n d a r m e de la b r i gade du Lor ra in (M. M u n i e r ) , qu i n ' é t a i t pas 
p r é s e n t au m o m e n t de la t e n t a t i v e de fuite du r e q u é r a n t lors de la g a r d e 
à vue des 29 et 30 s e p t e m b r e 1988 (voir le p a r a g r a p h e 62, point 4, ci-
de s sus ) . La C o u r observe é g a l e m e n t q u e , lors de son aud i t i on des 
28 février et I e ' m a r s 1989, le r e q u é r a n t fut e n t e n d u pa r des g e n d a r m e s 
d ' u n e a u t r e b r igade , celle de La T r i n i t é , et qu ' i l ne ressor t n u l l e m e n t du 
procès-verbal de ce t t e aud i t i on que le r e q u é r a n t n 'a i t pu s ' exp r imer 
l i b r e m e n t su r les faits qu ' i l dénonça i t . 

Il ne sau ra i t donc ê t r e s o u t e n u que le p r o c u r e u r de la R é p u b l i q u e , d a n s 
le cad re de l ' e n q u ê t e p ré l imina i r e m e n é e à la su i te de la p l a in t e du 
r e q u é r a n t , n 'a i t pas p rocédé , de m a n i è r e effective, à une e n q u ê t e ni qu ' i l 
a i t fait p reuve d ' i ne r t i e ou de m a n q u e de di l igence (voir é g a l e m e n t , a 
contrario, Selmouni p réc i t é , § 79). Enfin, il n 'es t pas con tes t é q u e , dès 
qu ' e l l e fut saisie de la p la in te avec cons t i t u t i on de p a r t i e civile du 
r e q u é r a n t , la c h a m b r e d ' accusa t ion de B a s s e - T e r r e effectua de 
n o m b r e u s e s di l igences pour é tab l i r les faits, ni qu 'e l le les accompl i t avec 
u n e pa r t i cu l i è re m i n u t i e . 

2. Quant aux allégations de violences commises contre le requérant lors de sa 
tentative de fuite de la gendarmerie 

93. La C o u r no te tout d ' abo rd que le G o u v e r n e m e n t ne con te s t e pas 
les a l léga t ions de violences. Elle c o n s t a t e ensu i t e q u e le d o c t e u r T h o m a s , 
appe lé à l ' ini t ia t ive des g e n d a r m e s ap rè s l ' inc ident de la t e n t a t i v e de fuite, 
p rocéda à l ' e x a m e n d u r e q u é r a n t le 29 s e p t e m b r e 1988 en fin d ' ap rès -mid i 
e t ne c o n s t a t a a u c u n e a n o m a l i e , t r ace de b lessures ou de coups sur la 
p e r s o n n e du r e q u é r a n t . Ce d e r n i e r a u r a i t m ê m e précisé qu ' i l n 'ava i t r ien 
à s ignaler . 

94. Il est vra i q u e le cert i f icat médica l é tabl i le 1 e r oc tobre 1988, soit le 
l e n d e m a i n de la fin de la g a r d e à vue , p a r le d o c t e u r Kéc la rd fait é t a t 
d ' une forte contus ion avec l imi ta t ion de l ' épaule d ro i t e , de t r aces 
d ' e n s e r r e m e n t a u x deux po igne t s et de dou leu r s lomba i re s avec scoliose 
t r ans i t o i r e , due à la r é t r ac t i on m u s c u l a i r e . Le cert if icat ne m e n t i o n n e 
a u c u n e a u t r e con tus ion , ecchymose ou excor ia t ion ni, en pa r t i cu l i e r , 
a u c u n e t r ace au cou suscept ib le d ' ê t r e observée a p r è s e n c h a î n e m e n t 
p e n d a n t u n e nui t e n t i è r e . 
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95. La C o u r observe é g a l e m e n t q u e le r a p p o r t d ' expe r t i se é tab l i par le 
d o c t e u r Cayol le 29 s e p t e m b r e 1989 précise qu '« a p r è s avoir pris 
conna i s sance du cer t i f icat médica l d u d o c t e u r Kéc la rd et c o m p t e tenu 
des d o n n é e s t i rées de l ' i n t e r roga to i r e et de l ' e x a m e n p r a t i q u é (...), [le 
r e q u é r a n t ] a p r é s e n t é le 1" oc tobre 1988 u n e con tus ion de l ' épaule dro i te 
( ap rès chu t e de sa h a u t e u r ) et des d o u l e u r s fonct ionnel les des poignets et 
de la région lomba i re (...)», ce qui a é té conf i rmé p a r le r appor t 
d ' expe r t i s e du d o c t e u r Ensfe lder du 27 d é c e m b r e 1991. 

96. En o u t r e , la C o u r observe q u e , selon les e x p e r t s méd icaux 
e n t e n d u s p a r le p r é s i d e n t de la c h a m b r e d ' accusa t ion le 26 m a r s 1993, «il 
est f r équen t q u ' e n cas de con tus ions m u s c u l o - l i g a m e n t a i r e s , les t roubles 
qu i en r é s u l t e n t a p p a r a i s s e n t s e c o n d a i r e m e n t d a n s u n dé la i var iab le en 
fonction de l ' in tens i té de l ' impact t r a u m a t i q u e , dé la i qu i peu t ê t r e de 
l 'o rdre de deux ou t rois j o u r s , et la d o u l e u r qu i est l ' express ion de 
p h é n o m è n e s i n f l a m m a t o i r e s a p p a r a î t e l l e -même à l ' issue du m ê m e 
déla i ». 

97. Dès lors, la C o u r n ' aperço i t pas de c i r cons tances p r o p r e s à d o u t e r 
des cons ta t s des jur id ic t ions na t i ona l e s q u a n t à l 'or igine de ces dou leur s et 
séquel les phys iques , qui p e u v e n t ê t r e cons idé rées c o m m e consécut ives 
a u x violences c o m m i s e s lors de la t e n t a t i v e de fuite du r e q u é r a n t (a r rê t 
Klaas p réc i t é , p . 17, § 30, et , a contrario, a r r ê t Rib i t sch p réc i t é , pp . 25-26, 
§ 3 4 ) . 

98. Dès lors, il a p p a r t i e n t à la C o u r de r e c h e r c h e r si la force ut i l isée 
é ta i t , en l 'espèce, p r o p o r t i o n n é e . A cet éga rd la C o u r a t t a c h e une 
i m p o r t a n c e pa r t i cu l i è re aux b lessures qu i ont é té occas ionnées . En 
l 'espèce, elle cons t a t e q u e le 1 e r oc tobre 1988, le d o c t e u r Kéc la rd 
prescr ivi t un a r r ê t de t ravai l de hui t j o u r s a insi q u ' u n t r a i t e m e n t 
cons i s t an t en des r a d i o g r a p h i e s et une r é é d u c a t i o n fonct ionnel le et qu'i l 
p ro longea ensu i t e cet a r r ê t de t rava i l j u s q u ' a u 20 oc tobre 1988. Elle relève 
é g a l e m e n t q u e d a n s son r a p p o r t d ' expe r t i se en d a t e du 29 s e p t e m b r e 
1989, le d o c t e u r Cayol conc lu t q u e les t roub les r e s sen t i s à la sui te de 
l ' i n t e rven t ion des g e n d a r m e s «on t e n t r a î n é u n e incapac i t é pe r sonne l l e 
to ta le de t rois j o u r s [et] u n e incapac i t é t e m p o r a i r e to ta le de t ravai l de 
d ix-neuf j o u r s » . Elle re lève enfin q u e le 27 d é c e m b r e 1991, le doc t eu r 
Ensfe lder conclut q u e « c o m p t e t e n u de la n a t u r e [des] lésions et des 
soins d i spensés , il est l ég i t ime de r e t e n i r c o m m e incapac i t é to ta le de 
t rava i l pe r sonne l les vingt j o u r s dél ivrés pa r le m é d e c i n t r a i t a n t . E n effet, 
la profession de c o n d u c t e u r d ' eng in sollicite b e a u c o u p les a r t i cu la t ions des 
m e m b r e s s u p é r i e u r s , n o t a m m e n t celle de l ' épaule et ne p e u t ê t r e exercée 
sans u n e in t ég r i t é de cel le-ci». 

99. La C o u r est d 'avis q u e , c o m p t e t e n u des lésions d u r e q u é r a n t , 
p r i n c i p a l e m e n t à l ' épau le d ro i t e , on peu t cons idé re r en l 'espèce que 
l ' incapaci té de t ravai l p e n d a n t u n e d u r é e de vingt j o u r s é ta i t r e n d u e 
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nécessa i re par les p a r t i c u l a r i t é s de la profession de l ' in té ressé , c o n d u c t e u r 
d ' eng ins . 

100. La C o u r r appe l l e q u e , d a n s la p r é s e n t e affaire, le r e q u é r a n t ne 
nie pas avoir t e n t é de s ' échapper . En o u t r e , il ressor t des p rocès -verbaux 
d ' i n t e r r o g a t o i r e s en d a t e des 29 et 30 s e p t e m b r e 1988 q u e le r e q u é r a n t 
r econna î t avoir « r é s i s t é » et « b o u s c u l é » les g e n d a r m e s en t e n t a n t de 
s 'enfuir. Il résu l te é g a l e m e n t du procès-verbal d ' aud i t i on du r e q u é r a n t 
en d a t e du 28 février 1989, q u e celui-ci r e connu t «avoi r opposé u n e 
c e r t a i n e r é s i s t a n c e » aux g e n d a r m e s qu i t e n t a i e n t de le r e t en i r . P a r 
a i l leurs , il ne ressor t pas du t é m o i g n a g e en d a t e du 1 e r m a r s 1989 du 
d o c t e u r T h o m a s qui e x a m i n a le r e q u é r a n t en g a r d e à vue q u e ce d e r n i e r 
ait é t é b a t t u . Il ne ressor t pas d a v a n t a g e du cert if icat méd ica l é tabl i par le 
d o c t e u r Kéc la rd q u e celui-ci ait c o n s t a t é des t r aces de coups . 

101. En conséquence , la C o u r e s t i m e , avec la C o m m i s s i o n , qu ' i l n ' a pas 
é té d é m o n t r é q u e la force employée lors de l ' i n te rven t ion ait é té excessive 
ou d i s p r o p o r t i o n n é e . 

P a r t a n t , il n 'y a pas eu violat ion de l 'ar t icle 3 de la Conven t i on q u a n t à 
la force ut i l isée à l ' encon t re du r e q u é r a n t lors de sa t en t a t i ve de fuite. 

3. Quant aux allégations de mauvais traitements commis par les gendarmes 
postérieurement à la tentative de fuite du requérant 

102. La C o u r observe q u e le r e q u é r a n t p r é t e n d avoir subi des violences 
ap rè s la visi te du médec in e t , en pa r t i cu l i e r , ê t r e res té e n c h a î n é en 
c h a m b r e de s û r e t é , les b ras é c a r t é s , p e n d a n t t ou t e u n e nu i t . S'il est vra i 
que les lésions subies p o u r r a i e n t c a d r e r avec la vers ion des é v é n e m e n t s du 
r e q u é r a n t , la C o u r observe qu ' i l fut d é b o u t é pa r les jur idic t ions 
na t iona l e s , qui ava ien t l ' avan tage , pour conclure que le r e q u é r a n t s 'é ta i t 
b lessé en r é s i s t an t à son a r r e s t a t i o n lors de sa t e n t a t i v e de fuite et qu ' i l ne 
fit l 'objet d ' a u c u n a u t r e mauva i s t r a i t e m e n t a p r è s cet inc iden t , d 'avoir 
e n t e n d u le r e q u é r a n t l u i - m ê m e ainsi q u e divers t é m o i n s , et d 'avoir pu 
j a u g e r leur d e g r é de crédibi l i té ( a r r ê t K laas p réc i t é , p. 17, § 30) . 

103. La C o u r observe ainsi qu ' i l ressor t de l ' a r rê t de la c h a m b r e 
d ' accusa t ion de B a s s e - T e r r e en d a t e du 15 d é c e m b r e 1994 qu 'e l le a j u g é 
q u ' « à p a r t i r de m a r s 1989, u n e vers ion s e n s i b l e m e n t d i f férente ressor ta i t 
des déc l a r a t i ons [du r e q u é r a n t ] » et qu 'e l le s 'est i n t e r r o g é e sur «le pr ix à 
a t t a c h e r » aux déc l a r a t i ons du r e q u é r a n t d a n s la m e s u r e où celles-ci 
« c o m p o r t e n t d a n s le t e m p s u n e con t r ad ic t ion f o n d a m e n t a l e qui affaiblit 
n a t u r e l l e m e n t l eur crédibi l i té ». 

104. C e r t e s , la C o u r relève q u e la c h a m b r e d ' accusa t ion , qui e x a m i n a 
s o i g n e u s e m e n t les a l léga t ions du r e q u é r a n t , a a d m i s d a n s son a r r ê t que 
«les dou leu r s , la scoliose, les t races d ' e n s e r r e m e n t des po igne t s déce lées 
pa r a i l leurs peuven t (...) ê t r e compa t ib l e s avec une c h u t e , u n e e m p o i g n a d e 
et le «suppl ice de la c h a î n e » et qu 'e l l e a r ep rodu i t d a n s son a r r ê t deux 
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a r g u m e n t s avancés p a r le r e q u é r a n t p e r m e t t a n t , selon lui, de co r robore r 
le fait qu ' i l au ra i t subi des violences bien au-de là du d é b u t de l ' après-midi : 
« d ' u n e p a r t l ' absence d ' a n o m a l i e s phys iques lors de la visite du doc t eu r 
T h o m a s , puis l ' exis tence de lésions cons t a t ée s lors de la consu l t a t ion 
a u p r è s du doc t eu r Kéc la rd e t , d ' a u t r e pa r t , la n é g a t i o n des faits le 
29 s e p t e m b r e puis l 'aveu o b t e n u s o u d a i n e m e n t le l e n d e m a i n . E n t r e la 
p r e m i è r e et la d e u x i è m e visi te, e n t r e les d é n é g a t i o n s et les aveux il se 
sera i t donc passé q u e l q u e chose» . 

105. N é a n m o i n s , la C o u r c o n s t a t e q u e la c h a m b r e d ' accusa t ion de la 
cour d ' appe l cons idéra ce r a i s o n n e m e n t c o m m e « n u l l e m e n t conforme au 
doss i e r» . En effet, se lon la c h a m b r e d ' accusa t ion , « c e t t e affaire de cha îne 
passée a u t o u r du cou et a t t a c h é e au m u r de la cellule n ' a pas é té évoquée 
s p o n t a n é m e n t pa r [le r e q u é r a n t ] . Celui-ci n ' en fait é t a t que le 
2 s e p t e m b r e 1991 lors de sa p r e m i è r e aud i t i on pa r le p r é s iden t de la 
c h a m b r e d ' accusa t ion de B a s s e - T e r r e (...) Elle est d ' a i l l eurs t o t a l e m e n t 
incompa t ib le avec l ' a m é n a g e m e n t r é g l e m e n t a i r e des c h a m b r e s de sû re t é 
et [le r e q u é r a n t ] a é t é confondu sur ce point lors de la conf ron ta t ion 
géné ra l e du 12 s e p t e m b r e 1994. Le fait qu ' i l n 'y ait pas eu do léances 
c o n c e r n a n t des d o u l e u r s a u p r è s du d o c t e u r T h o m a s [lors de l ' examen 
médica l p e n d a n t la g a r d e à vue] et qu ' i l y en ait eu deux j o u r s plus t a rd 
a u p r è s du d o c t e u r Kéc la rd ne signifie pas n é c e s s a i r e m e n t qu' i l y ai t eu des 
violences e n t r e t e m p s pu i sque , c o m m e l 'ont préc isé les t rois médec ins 
e n t e n d u s le 26 m a r s 1993, les d o u l e u r s p e u v e n t n ' a p p a r a î t r e que deux à 
t rois j o u r s a p r è s . Pas d a v a n t a g e les aveux du 30 s e p t e m b r e ne sont 
n é c e s s a i r e m e n t liés à des sévices infligés au cours de la nui t p r é c é d e n t e . 
[Le r e q u é r a n t ] avait tou t loisir de les r é t r a c t e r r a p i d e m e n t pa r la sui te . 
O r il ne l'a fait q u ' à l ' audience d u 13 m a r s 1989 [voir la p r o c é d u r e pénale 
d i l igen tée con t re le r e q u é r a n t ] , ap r è s les avoir conf i rmés e n t r e t e m p s à 
d ' a u t r e s g e n d a r m e s et à un m a g i s t r a t . Ainsi la p reuve n 'es t n u l l e m e n t 
r a p p o r t é e [que le r e q u é r a n t ] ait subi des sévices a p r è s l 'act ion init iale 
des g e n d a r m e s v isant à le m a î t r i s e r et c'est à ce m o m e n t s e u l e m e n t qu' i l 
a fait l 'objet de violences (...) ». 

106. En o u t r e , s ' ag issant des a u t r e s a l l éga t ions de violences commises 
sur le r e q u é r a n t lors de sa g a r d e à vue, telles qu ' e l l e s r e s so r t en t 
n o t a m m e n t du procès-verba l de conf ron ta t ion e n t r e le r e q u é r a n t et les 
g e n d a r m e s de la b r i g a d e du Lor ra in en d a t e du 25 j a n v i e r 1993, aux 
t e r m e s desque l l e s le r e q u é r a n t aff i rma avoir reçu , au cours de sa ga rde à 
vue , des coups de poing, «des coups de pied sur les fesses» de la pa r t du 
g e n d a r m e M u n i e r , ê t r e t o m b é sur le cô té g a u c h e , et avoir souffert de 
l ' épaule g a u c h e , la C o u r relève qu ' i l ne ressor t pas du cert i f icat médica l 
é tabl i p a r le doc t eu r Kéc la rd le 1 e r oc tob re 1988 q u e le r e q u é r a n t ait é té 
v ic t ime de coups . Elle relève é g a l e m e n t q u e le r e q u é r a n t ne s'est j a m a i s 
p la in t avan t c e t t e conf ron ta t ion d 'avoir reçu «des coups sur les fesses». 
Enfin, la C o u r no te q u e le cert if icat méd ica l é tabl i pa r le d o c t e u r Kéc la rd 
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ainsi q u e les deux r a p p o r t s d ' expe r t i s e s médica les font é t a t d ' une lésion à 
l ' épaule d ro i t e et non à l ' épaule g a u c h e . 

107. La C o u r e s t ime dès lors que , lors des ins tances devan t les o r g a n e s 
de la Conven t ion , n ' a é té fourni a u c u n é l é m e n t p ropre à r e m e t t r e en cause 
les cons t a t s de la c h a m b r e d ' accusa t ion de Bas se -Te r r e , ni à é t a y e r les 
a l l éga t ions de l ' in té ressé devan t la C o m m i s s i o n ou la C o u r ( a r r ê t K laas 
p réc i t é , p . 17, §§ 29-30). Elle observe en pa r t i cu l i e r que le r e q u é r a n t a 
é té d a n s l ' incapaci té de décr i re p r é c i s é m e n t la c h a m b r e de s û r e t é où il 
a l lègue avoir é té e n c h a î n é p e n d a n t la nui t . 

108. Dès lors, la C o u r est d 'avis , avec la C o m m i s s i o n , q u e les 
a l l éga t ions du r e q u é r a n t q u a n t aux t r a i t e m e n t s qu ' i l a u r a i t subis ap rè s 
la vis i te du p r e m i e r médec in en fin d ' ap rès -mid i le 29 s e p t e m b r e 1988 ne 
sont pas é tayées de façon su f f i s amment précise et su f f i samment e x e m p t e 
de con t r ad ic t ion pour q u e la C o u r puisse conclure à une viola t ion de 
l 'ar t ic le 3. 

109. P a r t a n t , il n 'y a pas eu, en l ' espèce, violat ion de l 'ar t icle 3 de la 
Conven t i on . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 DE LA 
C O N V E N T I O N 

110. Le r e q u é r a n t se plaint de la d u r é e excessive de la p r o c é d u r e avec 
cons t i t u t i on de p a r t i e civile qu ' i l a d i l igen tée con t r e les a u t e u r s des sévices 
qu ' i l a l lègue avoir subis p e n d a n t sa g a r d e à vue en s e p t e m b r e 1988. Il 
invoque l 'ar t icle 6 § 1 d e la C o n v e n t i o n , qui prévoit dans ses d isposi t ions 
p e r t i n e n t e s : 

«Toute personne a droit à ce que sa cause soit entendue (...) dans un délai 
raisonnable, par un tribunal (...), qui décidera, soit des contestations sur ses droits et 
obligations de caractère civil (...) » 

A. Sur l ' e x c e p t i o n p r é l i m i n a i r e d u G o u v e r n e m e n t 

111. Le G o u v e r n e m e n t r e p r e n d devan t la C o u r l ' except ion 
p r é l i m i n a i r e qu ' i l avait déjà soulevée d e v a n t la C o m m i s s i o n : la r e q u ê t e 
sera i t i ncompa t ib l e ralione materiae avec les disposi t ions de la Conven t ion , 
dans la m e s u r e où le r e q u é r a n t n 'a formulé a u c u n e d e m a n d e de 
d o m m a g e s et i n t é r ê t s d e v a n t les j u r id i c t i ons péna le s saisies de sa p la in te 
avec cons t i t u t i on de pa r t i e civile et où l ' a r r ê t de non-l ieu du 15 d é c e m b r e 
1994 motivé p a r l ' absence de c h a r g e s suff isantes laissait i n t a c t e s les 
p r é t e n t i o n s de c a r a c t è r e civil du r e q u é r a n t . 

Le r e q u é r a n t c o m b a t ce t t e t hè se . 
112. La C o u r no t e q u e ce t t e excep t ion a déjà é t é e x a m i n é e p a r la 

C o m m i s s i o n , qui a déc idé de la re je te r . La C o u r , qui n ' aperço i t a u c u n e 
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ra i son de s ' éca r t e r de l 'analyse de la C o m m i s s i o n , la r e je t t e à son tour 
( a r r ê t s Mia i lhe c. F r a n c e (n" 2) du 26 s e p t e m b r e 1996, Recueil 1996-IV, 
p . 1335, § 37, et Maint c. France, n° 31801/96, § 30, 26 oc tobre 1999, non 
pub l ié ) . 

B. Sur l ' o b s e r v a t i o n d e l 'art ic le 6 § 1 

113. Selon le r e q u é r a n t , la d u r é e de la p r o c é d u r e , qu i est de sept ans et 
t rois j o u r s , ne r é p o n d pas à l 'exigence du «dé la i r a i s o n n a b l e » tel que 
prévu p a r l 'ar t icle 6 § 1 de la Conven t i on . 

114. Le G o u v e r n e m e n t s 'oppose à ce t t e t hèse , t and i s q u e la 
C o m m i s s i o n y souscr i t . 

115. Le G o u v e r n e m e n t rappe l le qu ' i l fallut d e u x expe r t i s e s médica les 
p o u r a r r ive r à d é t e r m i n e r la d u r é e exac te de l ' incapaci té to ta le de t ravai l 
( I T T ) , q u e les m a g i s t r a t s success ivement c h a r g é s de poursu ivre 
l ' in format ion d u r e n t se r e n d r e de B a s s e - T e r r e , en G u a d e l o u p e , su r les 
l ieux à Fo r t -de -F rance , en M a r t i n i q u e , q u e les g e n d a r m e s mis en cause 
ayan t c h a n g é d 'af fecta t ion, il fallut dé l ivrer des commiss ions roga to i res 
afin de les e n t e n d r e ou les faire incu lper e t , enfin, q u e c o m p t e t enu de 
l ' é lo ignemen t des inculpés , de la p a r t i e civile et des t é m o i n s , il fut 
p a r t i c u l i è r e m e n t difficile p o u r les m a g i s t r a t s d ' o r g a n i s e r des aud i t ions 
ainsi q u e des conf ron ta t ions . 

116. Enfin, le G o u v e r n e m e n t relève q u ' e n sept ans de p r o c é d u r e la 
c h a m b r e c r imine l le de la C o u r de cassa t ion rendi t t rois a r r ê t s , la 
c h a m b r e d ' accusa t ion de la cour d ' appe l de Fo r t -de -F rance un a r r ê t et la 
c h a m b r e d ' accusa t ion de la cour d ' appe l de B a s s e - T e r r e neu f a r r ê t s . 

117. La C o u r observe q u e la p r o c é d u r e l i t igieuse a d é b u t é le 3 m a r s 
1989, d a t e à laque l le le r e q u é r a n t p o r t a p la in te avec cons t i t u t i on de 
p a r t i e civile, et s 'est t e r m i n é e le 6 m a r s 1996, d a t e de l ' a r r ê t de la C o u r 
de cassa t ion . Elle a donc d u r é sept ans et t rois j o u r s . 

118. La C o u r r appe l l e q u e le c a r a c t è r e r a i sonnab le de la d u r é e d 'une 
p r o c é d u r e s ' appréc ie à l 'aide des c r i t è res su ivan ts : la complex i t é de 
l 'affaire, le c o m p o r t e m e n t des pa r t i e s et le c o m p o r t e m e n t des au to r i t é s 
saisies de l 'affaire (voir, n o t a m m e n t , l ' a r rê t Selmouni p r éc i t é , § 112). 

119. En l 'espèce, la C o u r re lève , avec la C o m m i s s i o n , q u e la p rocédure 
fut d ' une d u r é e de plus de sept ans s ' ag issant de la seule ins t ruc t ion de la 
p la in te avec cons t i t u t i on de p a r t i e civile du r e q u é r a n t . Elle relève 
é g a l e m e n t q u e p rès de deux ans furent nécessa i res afin q u e le p rés iden t 
de la c h a m b r e d ' accusa t ion de Basse -Te r r e soit dés igné pour ins t ru i re 
c e t t e p l a in t e , les a u t o r i t é s j ud i c i a i r e s ayan t a u p r é a l a b l e cons idé ré à tor t 
q u e les faits l i t ig ieux n ' é t a i e n t pas suscept ib les de faire l 'objet d 'une 
cons t i t u t i on de p a r t i e civile. 
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120. Enfin, la C o u r e s t ime q u ' u n e d i l igence pa r t i cu l i è r e s ' imposai t aux 
a u t o r i t é s jud ic i a i r e s sais ies , s ' ag issant de l ' ins t ruc t ion d ' u n e p l a in t e 
déposée p a r un individu en ra ison de violences p r é t e n d u m e n t c o m m i s e s 
p a r des a g e n t s de la force pub l ique à son e n c o n t r e (voir, mutatis mutandis, 
l ' a r rê t Dous ta ly c. F r a n c e du 23 avril 1998, Recueil 1998-11, p . 859, § 48) . 
O r , m ê m e si, en pa r t i cu l i e r , la c h a m b r e d ' accusa t ion de Basse -Te r r e s 'est 
l ivrée à u n e e n q u ê t e spéc i a l emen t approfondie et m i n u t i e u s e , au to ta l la 
d i l igence requ ise n 'a pas é t é observée en l 'espèce. 

121. P a r t a n t , la C o u r est d 'avis q u ' u n e telle d u r é e ne peu t ê t r e 
cons idé rée c o m m e r a i sonnab le , au sens de l 'ar t icle 6 § 1. 

122. Il y a donc eu violat ion de l 'ar t ic le 6 § 1 de la Conven t ion . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

123. Aux t e r m e s de l 'ar t ic le 41 de la Conven t ion , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

124. Le r e q u é r a n t sollicite, sans toutefois p r é s e n t e r de d e m a n d e s 
chiffrées, une i n d e m n i s a t i o n pour le p ré jud ice m a t é r i e l et profess ionnel 
subi du fait de la g a r d e à vue l i t ig ieuse . Il d e m a n d e é g a l e m e n t u n e 
s o m m e de 350 000 francs français (FRF) au t i t r e du pré jud ice mora l . 

125. Le G o u v e r n e m e n t re lève q u ' e n ce qu i conce rne le pré judice 
mora l , le r e q u é r a n t ne d i s t ingue pas e n t r e ce qu ' i l voud ra i t se voir 
accorder p o u r u n e viola t ion de l 'ar t icle 3 d e la Conven t i on et ce qu ' i l 
e s t ime r é su l t e r de la violat ion de l 'ar t icle 6. Il cons idère q u ' e n tout é t a t 
de cause la s o m m e r é c l a m é e est excessive. 

126. La C o u r n ' aperço i t pas de lien de causa l i t é e n t r e la violat ion de 
l 'ar t ic le 6 § 1 de la Conven t i on et un q u e l c o n q u e d o m m a g e m a t é r i e l don t 
le r e q u é r a n t a u r a i t à souffrir. P a r t a n t , il éche t de r e j e t e r les p r é t e n t i o n s 
du r e q u é r a n t à ce t i t r e (voir, pa r e x e m p l e , les a r r ê t s Nikolova c. Bulgarie 
[ G C ] , n" 31195/96, § 73, C E D H 1999-11, et D e m i r et a u t r e s c. T u r q u i e du 
23 s e p t e m b r e 1998, Recueil 1998-VI, p . 2660, § 63) . 

En r e v a n c h e , la C o u r j u g e q u e le r e q u é r a n t a subi un tor t mora l ce r t a in 
d u fait de la d u r é e de la p r o c é d u r e l i t ig ieuse. C o m p t e t enu des 
c i r cons tances de la cause et s t a t u a n t en é q u i t é c o m m e le veut l 'ar t icle 4 1 , 
elle lui octroie 60 000 F R F à ce t i t r e . 
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B. Fra is e t d é p e n s 

127. Le r e q u é r a n t , qui a é té a d m i s au bénéfice de l ' ass is tance 
judicia i re p o u r les besoins d e la p r o c é d u r e devan t la C o u r , d e m a n d e u n e 
s o m m e de 150 000 F R F au t i t r e des frais exposés , t a n t devan t les 
ju r id i c t ions i n t e r n e s q u e devan t la C o u r . 

128. Le G o u v e r n e m e n t observe q u e le r e q u é r a n t n ' a fourni a u c u n 
jus t i f ica t i f des frais et d é p e n s engagés et qu ' i l a bénéficié de l 'ass is tance 
judiciaire devan t la C o u r . Il cons idère q u ' e n é q u i t é u n e s o m m e de 
10 000 F R F p o u r r a i t lui ê t r e a l louée . 

129. C o m p t e t e n u de ce q u e M . Caloc , qu i avait bénéficié de 
l 'ass is tance jud ic i a i r e devan t la Cour , n ' a p r é s e n t é a u c u n e no te de frais 
et hono ra i r e s , la C o u r éca r t e la d e m a n d e re la t ive à ses frais et dépens 
( a r r ê t habita p r éc i t é , § 210) . Il n ' e n res te pas mo ins que le r e q u é r a n t a 
n é c e s s a i r e m e n t e n c o u r u c e r t a i n s frais pour sa r e p r é s e n t a t i o n d e v a n t la 
C o u r par un avocat du b a r r e a u de Fo r t -de -F rance ( rédac t ion de 
m é m o i r e s et pa r t i c ipa t ion à l ' a u d i e n c e ) ; la C o u r j u g e r a i sonnab le d e lui 
oc t royer à ce t i t r e , en sus des s o m m e s déjà p e r ç u e s au t i t r e de l 'ass is tance 
j ud i c i a i r e , la s o m m e de 10 000 F R F proposée pa r le G o u v e r n e m e n t . 

C. I n t é r ê t s m o r a t o i r e s 

130. Selon les in fo rma t ions don t la C o u r d ispose , le t aux d ' i n t é r ê t légal 
appl icable en F r a n c e à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 2 ,74% 
l 'an. 

P A R C E S M O T I F S , L A C O U R 

1. Rejette, à l ' u n a n i m i t é , l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t ; 

2. Dit, pa r six voix con t re u n e , qu ' i l n 'y a pas eu violat ion de l 'ar t icle 3 de 
la C o n v e n t i o n ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion de l 'ar t ic le 6 § 1 de la 
Conven t i on ; 

4 . Dit, à l ' u n a n i m i t é , 
a) que l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois : 

i. 60 000 F R F (so ixante mille francs f rançais ) , pour d o m m a g e 
m o r a l ; 
ii. 10 000 F R F (dix mille francs f rança is ) , p o u r frais et d é p e n s ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d ' u n i n t é r ê t s imple de 2 ,74% 
l 'an à c o m p t e r d e l ' exp i ra t ion dudi t dé la i et j u s q u ' a u v e r s e m e n t ; 
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5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sat isfact ion équ i t ab l e pour le 
su rp lus . 

Fai t en f rançais , puis p rononcé en a u d i e n c e pub l ique au Pala is des 
Dro i t s de l ' H o m m e , à S t r a sbou rg , le 20 ju i l le t 2000. 

S. DOLLÉ W . FUHRMANN 

Greff ière P ré s iden t 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion p a r t i e l l e m e n t 
d i s s iden te de M""' Greve . 

W.F . 
S.D. 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 

D E M m < L A J U G E G R E V E 

(Traduction) 

En l 'espèce, j e conclus à la violat ion de l 'ar t icle 3 de la Conven t ion . 
C o n t r a i r e m e n t à la ma jo r i t é , j ' e s t i m e q u e M. Ca loc ne peu t ê t r e t enu 
pour r e sponsab le des p r o b l è m e s de s a n t é d o n t il a souffert à l ' issue de sa 
g a r d e à vue . 

C o n c e r n a n t la s a n t é de l ' in té ressé , nous d isposons des é l é m e n t s 
su ivan t s : 

1. M. Ca loc est né en M a r t i n i q u e le 5 m a r s 1954. Il pèse environ 
so ixan te - t ro i s kilos. Il est a n a l p h a b è t e , pa r l e le créole et s ' exp r ime en 
français avec difficulté. E n 1988, il é t a i t a g r i c u l t e u r et d i r igea i t par 
a i l leurs une e n t r e p r i s e . A u p a r a v a n t , il é ta i t c o n d u c t e u r d ' eng ins . Le 
G o u v e r n e m e n t n ' a l l ègue pas q u e M. Caloc é ta i t a t t e i n t de que lconques 
t roub les avant son a r r e s t a t i o n vers 14 h 30 le 29 s e p t e m b r e 1988. 

2. Envi ron trois h e u r e s ap rè s son a r r e s t a t i o n , M. Caloc a é té e x a m i n é 
- à la d e m a n d e de la g e n d a r m e r i e - p a r le m é d e c i n de g a r d e , le doc t eu r 
T h o m a s . Aprè s avoir p rocédé à l ' e x a m e n , le m é d e c i n a réd igé un certif icat 
s o m m a i r e conc luan t q u ' a u c u n e ra ison médica le ne s 'opposai t à la g a r d e à 
vue de l ' in té ressé , celui-ci ne se p l a ignan t de r ien . L ' ex t ra i t dudi t 
cer t i f icat , qui a é té c o m m u n i q u é à la Cour , se lit a insi : 

« (...) Je soussigné, certifie avoir examiné ce jour Caloc Adrien. 

Ce dernier ne se plaint de rien. 

Son état de santé est compatible avec une garde à vue. » 

C e cert i f icat n ' i n d i q u e pas si le d o c t e u r T h o m a s a é té appe lé pour une 
ra ison pa r t i cu l i è r e . Il ne con t i en t aucune m e n t i o n d ' un recours à la force 
lors de l ' a r r e s t a t i on de l ' i n té ressé . En o u t r e , il ne précise pas si l ' e x a m e n a 
é t é requ is en ra i son d ' un tel r ecours à la force. 

3. Le 30 s e p t e m b r e 1988, r emis en l iber té , M . Caloc a rejoint sa famille 
qu i , effrayée p a r la s i tua t ion , s 'é ta i t réfugiée d a n s u n a u t r e sec teu r . Le 
j o u r m ê m e , se p l a ignan t d 'avoir é té m a l t r a i t é p a r les g e n d a r m e s d u r a n t 
sa g a r d e à vue , l ' in té ressé a d e m a n d é à ê t r e e x a m i n é p a r le m é d e c i n de 
g a r d e local. Le d o c t e u r Kéc la rd l'a e x a m i n é le l e n d e m a i n m a t i n , c 'est-à-
d i re le 1™ oc tobre 1988, et lui a r e m i s un cert i f icat méd ica l faisant é t a t de 
t r aces de violences . Ce t e x a m e n a é té suivi de r a d i o g r a p h i e s . 

P a r la su i t e , des g e n d a r m e s ont i n t e r r o g é le doc t eu r Kéc la rd , à son 
cab ine t , au sujet de l ' e x a m e n de M. Ca loc et des ra isons pour lesquel les il 
lui avait dél ivré un cert i f icat méd ica l . A ce t t e d a t e , M. Ca loc faisait déjà 
l 'objet de p o u r s u i t e s pour dénonc ia t i on ca lomnieuse à l ' égard de 
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g e n d a r m e s en ra ison de sa p la in te pour mauva i s t r a i t e m e n t s p e n d a n t sa 
g a r d e à vue e t avai t , de surcro î t , é té placé u n e nouvel le fois en g a r d e à vue 
p o u r ce t t e infract ion a l l éguée . D a n s ce t t e p r o c é d u r e pour « d é n o n c i a t i o n 
ca lomnieuse », un verdict de cu lpabi l i té a é t é r e n d u t rès r a p i d e m e n t , a lors 
q u e l ' e n q u ê t e et le suivi jud ic i a i r e s c o n c e r n a n t la p l a in t e pour mauva i s 
t r a i t e m e n t s déposée pa r le r e q u é r a n t ont c o n s t a m m e n t connu des 
r e t a r d s . Au sujet de sa p l a in t e , M . Caloc a é t é i n t e r r o g é p a r u n m a g i s t r a t 
plus de t rois ans ap rè s le j u g e m e n t de l 'affaire de « d é n o n c i a t i o n 
c a l o m n i e u s e » , et l o n g t e m p s ap rè s la m u t a t i o n en m é t r o p o l e de l 'un au 
moins des g e n d a r m e s p r é t e n d u m e n t r e sponsab les des b r u t a l i t é s . Le 
t r a i t e m e n t dont a é té v ic t ime M. Caloc est diff ici lement conci l iable avec 
les d isposi t ions de la Conven t i on des Na t ions un ies con t r e la t o r t u r e et 
a u t r e s pe ines ou t r a i t e m e n t s c rue ls , i n h u m a i n s ou d é g r a d a n t s - en 
pa r t i cu l i e r avec les a r t ic les 16 § 1, 12 et 13. 

D a n s la p r o c é d u r e c o n c e r n a n t les mauva i s t r a i t e m e n t s a l l égués , un 
j u g e a c o m m i s u n a u t r e médec in , le d o c t e u r Cayol , aux fins d ' e x a m i n e r 
les conclus ions fo rmulées pa r le doc t eu r Kéc la rd . Le doc t eu r Cayol 
conclut : 

«Après avoir pris connaissance du certificat médical du docteur Kéclard et compte 
tenu des données tirées de l'interrogatoire et de l'examen [médical] pratiqué le 
29 septembre [1988], nous pouvons retenir que M. Caloc a présenté le 1" octobre 1988 
une contusion de l'épaule droite (après chute de sa hauteur) et des douleurs 
fonctionnelles des poignets et de la région lombaire, troubles qui ont entraîné : 

- une incapacité personnelle totale de trois jours; 

- une incapacité temporaire totale de travail de dix-neuf jours. 

Actuellement, [le requérant] est au plan médical apte physiquement à poursuivre, 
sans changement, l'exercice de son activité habituelle. » 

Le G o u v e r n e m e n t ne con te s t e ni les conclusions du d o c t e u r Kéc la rd ni 
celles du d o c t e u r Cayol . 

L 'on peu t donc conclure q u ' a u m o m e n t de son a r r e s t a t i o n pa r la 
g e n d a r m e r i e , M. Caloc n ' é t a i t a t t e i n t d ' a u c u n e affection. En o u t r e , il a 
é té r e c o n n u en bonne s an t é p a r le m é d e c i n qu i l'a déc la ré a p t e à la ga rde 
à vue envi ron deux h e u r e s et d e m i e a p r è s qu ' i l avai t é té a r r ê t é et après que 
les g e n d a r m e s l 'avaient m a î t r i s é avec violence p o u r l ' e m p ê c h e r de s 'enfuir 
de la g e n d a r m e r i e . Toutefo is , à l ' issue de sa g a r d e à vue , M. Ca loc a 
souffert de p r o b l è m e s de s a n t é d ' u n e telle g rav i té qu ' i l s ont e n t r a î n é une 
incapac i té pe r sonne l l e to ta le de trois j o u r s et u n e incapac i t é de t ravai l de 
d ix-neuf j o u r s . 

M. Ca loc a p r é t e n d u q u e les g e n d a r m e s l ' avaient m a i n t e n u sur une 
cha ise , les m a i n s m e n o t t é e s d a n s le dos , p e n d a n t neuf h e u r e s environ, 
sans lui d o n n e r à m a n g e r ni à bo i re , et qu ' i l s l ' avaient f rappé à p lus ieurs 
repr i ses . Selon ses d i res , les g e n d a r m e s l ' au ra i en t ensu i t e e n c h a î n é au 
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m u r d ' u n e cel lule s o m b r e . Dès sa l ibé ra t ion , il a consu l té le m é d e c i n de 
g a r d e - qu i n ' é t a i t pas son m é d e c i n t r a i t a n t - a u q u e l il s'est plaint 
d 'avoir é t é m a l t r a i t é p a r des g e n d a r m e s . 

La C o u r a aff i rmé à m a i n t e s repr i ses q u e « lo r squ 'un individu est placé 
en g a r d e à vue alors qu' i l se t rouve en b o n n e s a n t é et que l 'on cons ta t e 
qu ' i l est blessé au m o m e n t de sa l ibéra t ion , il i ncombe à l 'E ta t de fournir 
u n e expl ica t ion plaus ib le pour l 'or igine des b lessures , à défau t de quoi 
l 'ar t icle 3 de la Conven t i on t rouve m a n i f e s t e m e n t à s ' a p p l i q u e r » (voir 
n o t a m m e n t les a r r ê t s Selmouni c. France [ G C ] , n" 25803/94, § 87, C E D H 
1999-V; Rib i t sch c. Au t r i che du 4 d é c e m b r e 1995, sér ie A n" 336, pp . 25-
26, § 3 4 ; et T o m a s i c. F r a n c e du 27 août 1992, série A n" 241-A, pp. 40-41, 
§§ 108-111). A u t r e m e n t di t , l o r squ ' un individu p r é s e n t e des b lessures 
qu ' i l n 'ava i t pas au m o m e n t de son a r r e s t a t i o n , ce n 'es t pas à lui de 
p rouve r ses a l l éga t ions selon lesquel les il a u r a i t subi des t o r t u r e s ou des 
t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s . La c h a r g e de la p reuve se dép lace 
et c 'est à l 'E ta t qu ' i l i ncombe de fournir une «expl ica t ion p l aus ib l e» pour 
ces b lessures . D a n s le p r é s e n t a r r ê t , la ma jo r i t é ne t i en t pas c o m p t e du 
d é p l a c e m e n t d e la cha rge de la p r euve . 

Avant l ' a r r e s t a t i o n et la g a r d e à vue l i t ig ieuses , le cas ier jud ic ia i r e de 
M . Caloc é t a i t v ie rge . Son affaire é ta i t i n s ign i f i an te : il é ta i t soupçonné 
d 'avoir d é t é r i o r é deux bul ldozers a p p a r t e n a n t à un pa r t i cu l i e r en m e t t a n t 
du sable dans le m o t e u r des engins . Les g e n d a r m e s s ' é ta ien t r e n d u s à son 
domici le , ma i s l ' in té ressé é t a n t a b s e n t , ils ava ien t in fo rmé son épouse 
qu ' i l é ta i t convoqué à la g e n d a r m e r i e . M. Ca loc s ' é ta i t donc p r é s e n t é à la 
g e n d a r m e r i e où il avai t é t é in formé q u e son épouse avai t déc la ré aux 
g e n d a r m e s - qu i ne pa r l a i en t pas tous c o u r a m m e n t créole - qu ' i l é ta i t 
coupab le des dé t é r i o r a t i ons en ques t ion . L o r s q u e M. Ca loc avai t voulu 
pa r t i r c h e r c h e r son épouse pour l ' a m e n e r à la g e n d a r m e r i e et d iss iper le 
m a l e n t e n d u , u n g e n d a r m e l 'en avait e m p ê c h é - le g e n d a r m e en ques t ion , 
b ien plus g r a n d et p lus fort q u e M. Caloc , pesa i t q u e l q u e qua t re -v ing t -
trois kilos - et il é ta i t t o m b é à t e r r e . 

C e r t e s , les s ignes phys iques e x t é r i e u r s de violences p e u v e n t ne pas ê t r e 
i m m é d i a t e m e n t visibles, ma i s , à m o n sens , le G o u v e r n e m e n t n ' a pas é tabl i 
deux poin ts d é t e r m i n a n t s , pour lesquels il n ' a fourni a u c u n e expl icat ion 
p laus ib le . 

P r e m i è r e m e n t , il n ' a pas d é m o n t r é q u e l ' ag i ta t ion ayant e n t o u r é 
l ' a r r e s t a t ion , ou p lu tô t le r ecours a l l égué à la force au m o m e n t de 
l ' a r r e s t a t i on de M. Caloc , é ta i t e f fec t ivement i m p o r t a n t e et mé r i t a i t 
donc d ' ê t r e cons ignée , et, a fortiori, qu ' e l l e pouvai t ê t r e à l 'origine des 
ennu is de s a n t é dont a souffert l ' in té ressé ap rès sa l ibé ra t ion . Au 
c o n t r a i r e , le m é d e c i n appe lé p a r les g e n d a r m e s moins de d e u x h e u r e s et 
d e m i e après ces ac tes de violences p o u r d é t e r m i n e r si l ' é ta t de s an t é de 
M. Caloc é t a i t c o m p a t i b l e avec sa d é t e n t i o n ne mentionne nullement ces 
violences et déc la re e x p r e s s é m e n t q u e M. Caloc ne se plaint de rien. Bien q u e 
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c e r t a i n e s conséquences d ' ac tes de violences pu i ssen t n ' a p p a r a î t r e que 
des h e u r e s a p r è s que le pré judice corpore l a é té infligé, il est peu 
v ra i s emblab le q u e la p e r s o n n e blessée ne r e s s e n t e a u c u n effet m é r i t a n t 
d ' ê t r e m e n t i o n n é en pare i l les c i r cons tances . 

D e u x i è m e m e n t , bien q u ' u n e con tus ion à l ' épaule d ro i t e c o n s t a t é e 
u l t é r i e u r e m e n t puisse ê t r e compa t ib l e avec u n e chu t e de M. Ca loc sur 
l ' épaule , a u c u n é l é m e n t médica l n ' é t a i e l ' a l léga t ion selon laquel le 
l ' incapaci té pe r sonne l l e to ta le de trois j o u r s p re sc r i t e à M. Ca loc ap rè s sa 
l ibéra t ion et l ' incapaci té t e m p o r a i r e to ta le de t ravai l de d ix-neuf j o u r s 
é t a i en t dues à l ' ag i ta t ion ayant e n t o u r é l ' a r r e s t a t i on . L 'a f f i rmat ion , 
émise pa r la C o m m i s s i o n , selon laque l le l ' incapaci té de t ravai l avai t é té 
r e n d u e nécessa i re pa r les pa r t i cu l a r i t é s de la profession de M. Ca loc 
n ' es t pas é t ayée p a r les faits de l 'espèce et relève donc de la p u r e 
spécu la t ion . E n r evanche , la vers ion de M. Caloc des mauva i s t r a i t e m e n t s 
qui lui ont é té infligés p a r les g e n d a r m e s - y compr i s les coups - est 
d a v a n t a g e c o m p a t i b l e avec l ' é ta t de s a n t é d a n s leque l il se t rouvai t à sa 
l ibéra t ion . La c h a r g e de la p reuve i ncombe au G o u v e r n e m e n t , qu i n ' a pas 
prouvé la v r a i s e m b l a n c e de sa t hè se . 

Enfin, l'on p e u t a jouter q u e les conséquences des d o m m a g e s corpore ls 
r é s u l t a n t de la conf ron ta t ion de M. Caloc avec les g e n d a r m e s , de son 
i n t e r r o g a t o i r e et de sa g a r d e à vue sont d ' u n e gravi té tel le q u e le 
G o u v e r n e m e n t d e m e u r e é g a l e m e n t r e sponsab le des effets cumula t i f s 
éven tue l s du t r a i t e m e n t q u e les g e n d a r m e s on t infligé à l ' i n té ressé . La 
violence à laque l le ils ont eu recours pour a p p r é h e n d e r M. Caloc é ta i t -
elle p r o p o r t i o n n é e , cons idé ran t qu' i l é ta i t soupçonné d 'un ac te 
ins ignif iant , qu ' i l s 'é ta i t p r é s e n t é de son plein gré à la g e n d a r m e r i e , qu ' i l 
n 'avai t pas de cas ie r j ud ic i a i r e et qu ' i l avai t s e u l e m e n t voulu q u i t t e r la 
g e n d a r m e r i e p o u r d iss iper u n m a l e n t e n d u éven tue l r é s u l t a n t du fait q u e 
c e r t a i n s g e n d a r m e s ne conna i s sa ien t pas le c réo le? Les g e n d a r m e s ont-i ls 
agi de m a n i è r e r e sponsab le lorsqu' i ls ont d e m a n d é à u n m é d e c i n d ' é t ab l i r 
si M. Ca loc é ta i t a p t e à la g a r d e à vue , sans faire é t a t de la violence don t ils 
ava ien t usé à l ' éga rd de l ' in té ressé au m o m e n t de son a r r e s t a t i o n , é t a n t 
d o n n é q u e ce t t e violence avai t , à leur avis, é té d ' u n e gravi té telle q u e les 
a u t o r i t é s ont pa r la su i te a l légué qu 'e l le é ta i t la cause m ê m e de 
l ' incapaci té pe r sonne l l e to ta le de t rois j o u r s et de l ' incapaci té de t rava i l 
d e d ix-neuf j o u r s de l ' i n t é res sé? L 'a r t ic le 24 de l 'Ensemble des règles 
m i n i m a pour le t r a i t e m e n t des d é t e n u s énonce q u e le m é d e c i n doit 
e x a m i n e r c h a q u e d é t e n u , p a r t i c u l i è r e m e n t en vue de p r e n d r e t ou t e s les 
m e s u r e s nécessa i res . Les conclus ions , d ic tées pa r le bon sens , q u e l 'on 
peu t t i r e r du fait que le d o c t e u r T h o m a s n 'a absolument pas fait état de ces 
violences, de la c h u t e du r e q u é r a n t , e tc . , d a n s son r a p p o r t ne d o n n e n t 
a u c u n e va leur conva incan te aux d é c l a r a t i o n s u l t é r i e u r e s des a u t o r i t é s 
(fondées sur u n e dépos i t ion faite p a r l 'un des g e n d a r m e s conce rnés fin 
j a n v i e r 1992) selon lesquel les on avai t fait e x a m i n e r le r e q u é r a n t 
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u n i q u e m e n t en ra ison de ces violences. Si te l avait é t é le cas , l 'on a u r a i t 
aussi pu s ' a t t e n d r e à ce q u e l'on cons ignâ t q u e le r e q u é r a n t n 'avai t 
formulé a u c u n e p l a in t e , m a l g r é la c h u t e et les b r u t a l i t é s . En o u t r e , le 
s imple fait q u ' e n de tel les c i r cons tances les g e n d a r m e s a ien t ut i l isé le 
r a p p o r t d ' un expe r t médica l , sans l ' in former des violences a n t é r i e u r e s 
don t e u x - m ê m e s avaient conna i s sance , p o u r jus t i f ie r la g a r d e à vue de 
M. Caloc , ne cons t i tuera i t - i l pas un t r a i t e m e n t i n h u m a i n ? Enfin, à m o n 
sens , le G o u v e r n e m e n t est é g a l e m e n t r e sponsab le de l'effet cumulat i f , 
sur la s a n t é de M. Caloc , de la violence don t les g e n d a r m e s ont usé pour 
l ' a p p r é h e n d e r , des l acunes de l ' e x a m e n médica l de l ' in té ressé qu i ont 
condui t à le r e c o n n a î t r e ap t e à ê t r e d é t e n u , et de la g a r d e à vue elle-
m ê m e . Selon le p r inc ipe g é n é r a l du d ro i t i n t e r n a t i o n a l , r e f l é tan t la 
pensée c o n t e m p o r a i n e c o m m u n é m e n t a d m i s e , lo rsque l 'usage lég i t ime 
de la force ou des a r m e s à feu est inévi tab le , les r e sponsab les de 
l ' appl ica t ion des lois doivent « e n us [e r ] avec m o d é r a t i o n et l eur act ion 
[doit ê t r e ] p ropor t ionne l l e à la gravi té de l ' infract ion et à l 'objectif 
l ég i t ime à a t t e i n d r e » (voir le point 5 (a) des Pr inc ipes de base des 
Na t ions un ies su r le r ecours à la force et l 'u t i l i sa t ion des a r m e s à feu pa r 
les r e sponsab les de l ' appl ica t ion des lois). 

M e s p réoccupa t ions en l 'espèce ne sont n u l l e m e n t apa i sées pa r 
l ' a r g u m e n t du G o u v e r n e m e n t lorsqu ' i l fait valoir q u e M. Ca loc étai t 
d é t e n u d a n s une c h a m b r e de s û r e t é t o t a l e m e n t v ide , avec p o u r seules 
o u v e r t u r e s d a n s les m u r s des t r ous d ' a é r a t i o n (dont le d i a m è t r e étai t 
l é g è r e m e n t plus « g r o s » q u e celui d ' une c i g a r e t t e ) , si bien q u e l ' in té ressé 
n ' a pas pu, c o m m e il l'a aff irmé à la C o u r , ê t r e encha îné au m u r . U n e 
d é t e n t i o n d a n s de te l les condi t ions peu t en soi s ' analyser en un 
t r a i t e m e n t d é g r a d a n t si ce n 'es t é g a l e m e n t i n h u m a i n . Le m a n q u e de 
c la r t é d a n s la cellule enfre in t l 'ar t icle 11 de l 'Ensemble des règles 
m i n i m a p o u r le t r a i t e m e n t des d é t e n u s . Les ra i sons qui on t exigé de 
m e n o t t e r le r e q u é r a n t a lors qu' i l é ta i t d é t e n u d a n s une telle cellule 
appe l l en t é g a l e m e n t une expl ica t ion . Les in fo rma t ions fournies p a r le 
G o u v e r n e m e n t ne suffisent pas à r e n d r e ce t r a i t e m e n t c o m p a t i b l e avec 
l 'ar t ic le 33 du t ex t e s u s m e n t i o n n é re la t i f a u x moyens de c o n t r a i n t e des 
d é t e n u s . E n o u t r e , le G o u v e r n e m e n t a u r a i t fac i lement pu fourni r à la 
C o u r des p h o t o g r a p h i e s du lieu de d é t e n t i o n , au lieu de se c o n t e n t e r de 
ne lui d o n n e r q u a s i m e n t que des in fo rma t ions g é n é r a l e s i n d i q u a n t que 
tous les locaux de d é t e n t i o n en M a r t i n i q u e ont é té inspec tés et j u g é s 
conformes aux n o r m e s g é n é r a l e s . 

En conclus ion, j ' e s t i m e qu' i l y a eu viola t ion en l 'espèce de l 'ar t ic le 3, 
c o n s t a t a n t q u e M. Caloc est a r r ivé à la g e n d a r m e r i e en par fa i te s a n t é et 
qu ' i l en est r e p a r t i avec de graves p r o b l è m e s de s a n t é pour lesquels le 
G o u v e r n e m e n t n ' a d o n n é a u c u n e expl ica t ion plaus ib le de n a t u r e à 
d é m o n t r e r qu ' i l n 'es t pas r e sponsab le . Le t r a i t e m e n t en ques t ion peut 
ê t r e qual if ié d ' i n h u m a i n et de d é g r a d a n t . 
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SUMMARY1 

Allegation of ill-treatment in police custody and effectiveness of subsequent 
investigation 

Article 3 

Inhuman and degrading treatment - Allegation of ill-lreatment during attempted escape -
Whether force used by police officers was proportionate - Allegation of ill-treatment in police 
custody - Domestic courts'findings unimpeachable - Effectiveness of investigation by national 
authorities 

Article 6 § 1 

Reasonable time - Criminal proceedings and civil-party application - Civil rights and 
obligations - Special diligence required of national authorities 

* 
* * 

The applicant was a heavy-plant driver in Martinique. After being summoned by 
the police (gendarmerie) for questioning in connection with a complaint lodged by 
his former employer, who suspected him of having sabotaged two bulldozers, he 
was taken into police custody on 29 September 1988, early in the afternoon. He 
at tempted to run away but was caught and restrained by several police officers 
while putting up a struggle. He was examined by a doctor, who did not observe 
any signs of violence. That evening he was questioned again; he did not deny that 
he had run away from the police station and had resisted the police officers. In the 
night he was placed in a security cell, where he remained until the morning. When 
questioned again, he admitted that he was guilty and acknowledged that he had 
jostled the police officers while at tempting to run away. He was released early in 
the afternoon of 30 September 1988. The day after being released, he was issued 
with a medical certificate which noted the presence of heavy bruising on the right 
shoulder, marks indicating that his wrists had been bound and lumbar pain; the 
doctor ordered him to stay off work for eight days and subsequently extended the 
period to twenty days. On 18 November 1988, relying on the certificate, the 
applicant lodged a complaint with the public prosecutor, alleging assault 
occasioning actual bodily harm. On 30 November 1988 the public prosecutor's 
office initiated a police investigation. A further complaint lodged against the 
applicant by another contractor, for damage to machinery, also gave rise to a 
police investigation. After being taken into police custody, the applicant was 
questioned by a police officer who had not been involved in his first period in 
custody, and admitted carrying out the offence of which he was accused. While 

1. This summary by the Registry does not bind the Court. 
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being questioned about the circumstances of his first period in custody, he 
acknowledged that he had made to run away and had struggled violently as the 
police were attempting to restrain him. In the course of the police investigation 
of the applicant's complaint, officers from a different force interviewed the doctor 
who had drawn up the medical certificate of 1 October 1988 and the applicant 
himself, who was again taken into police custody. The applicant stated that he 
had been beaten by the police officers while attempting to run away. The doctor 
who had examined him during his first period in police custody was also 
interviewed and reiterated that he had not observed any suspicious marks on the 
applicant's body. It was decided that no further action should be taken on the 
applicant's complaint since there was not sufficient evidence to warrant the 
institution of criminal proceedings as matters stood. On 3 March 1989 the 
applicant lodged a further complaint against the police officers, alleging assault 
occasioning actual bodily harm and applying this time to join the proceedings as a 
civil party. In the complaint, he alleged that he had been chained up, beaten and 
placed in a security cell. In an order of January 1990 the investigating judge 
declared the application inadmissible. The court of appeal upheld the order in a 
judgment of March 1990. In January 1991 the Court of Cassation quashed the 
judgment and remitted the case to another court of appeal. In a judgment of 
December 1994, after carrying out a thorough investigation, the court of appeal 
held that there was no serious evidence against the officers in question. An 
appeal on points of law by the applicant was dismissed in a judgment of 6 March 
1996. 

Held 
(1) Article 3: (a) As regards the alleged lack of an effective investigation, Article 3 
of the Convention, read in conjunction with the State's general duty under 
Article 1, requires by implication that there should be an effective official 
investigation where an individual makes a credible assertion that he has suffered 
treatment infringing Article 3 at the hands of the State authorities. In the instant 
case, in the course of the police investigation initiated on 30 November 1988 the 
public prosecutor had conducted an effective investigation and had not been 
inactive or lacking in diligence. Likewise, the court of appeal to which the 
applicant's case was remitted had taken numerous steps to establish the facts 
with particular care. 

(b) As regards the allegations of violence against the applicant during his 
at tempted escape from the police station, there were no facts capable of casting 
doubt on the domestic courts' findings as to the cause of the physical pain and its 
after-effects, which were to be regarded as a consequence of the violence used 
during the applicant's attempted escape. Indeed, the applicant had not denied 
having tried to run away and had acknowledged that he had resisted and jostled 
the police officers. Nor was it apparent from the evidence that he had been beaten 
by the police officers. Accordingly, it had not been established that the force used 
during his attempted escape was excessive or disproportionate for the purposes of 
Article 3. 
(c) As regards the allegations of ill-treatment after the applicant's at tempted 
escape, no material that could call into question the court of appeal's findings on 
the subject, as set out in its judgment of December 1994, or add weight to the 
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applicant's allegations had been adduced before the Convention institutions. 
Those allegations had therefore not been substantiated sufficiently precisely and 
sufficiently consistently for the Court to be able to hold that there had been a 
violation of Article 3. 
Conclusion: no violation (six votes to one). 
(2) Article 6 § 1: The Government's preliminary objection (that Article 6 was not 
applicable in the case of applications to join criminal proceedings as a civil party) 
was dismissed on the basis of the Convention institutions' case-law. As to the 
assessment of the reasonableness of the length of the proceedings, it had to be 
borne in mind that the proceedings had lasted more than seven years merely in 
respect of the investigation of the applicant's criminal complaint and civil-party 
application. Special diligence was required in investigating a complaint lodged as 
a result of violence allegedly committed against an individual by the law-
enforcement agencies. Although the court of appeal had carried out an especially 
thorough and meticulous investigation, the overall length of the proceedings had 
exceeded a reasonable time. 
Conclusion: violation (unanimously). 
Article 41: The Court awarded the applicant specified sums in respect of non-
pecuniary damage and costs. 
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In t h e c a s e o f C a l o c v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r W. FUHRMANN,President, 
M r J . - P . COSTA, 
M r P. K.ÜRIS, 
Mrs F . TULKENS, 

M r K. JUNGWIERT, 
M r s H.S . GREVE, 
M r K. TRAJA, judges, 

a n d M r s S. DOLLE, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 11 J a n u a r y a n d 4 J u l y 2000, 
Del ivers t h e following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to the C o u r t , in acco rdance wi th the 
provis ions appl icable p r io r to t he en t ry in to force of Protocol Xo. 11 to 
t he Conven t i on for t he P r o t e c t i o n of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) , by the E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s (" the C o m m i s s i o n " ) on 3 J u n e 1999 (Article 5 § 4 of Protocol 
No. 11 a n d fo rmer Ar t ic les 47 a n d 48 of the C o n v e n t i o n ) . 

2. T h e case o r ig ina t ed in an appl ica t ion (no. 33951/96) aga ins t the 
F r e n c h Republ ic lodged wi th the C o m m i s s i o n u n d e r fo rmer Ar t ic le 25 of 
t he Conven t i on by a F r e n c h na t i ona l , M r A d r i e n Caloc (" the app l i can t " ) , 
on 6 M a y 1996. 

3 . T h e app l ican t a l leged t h a t he had been subjec ted to i n h u m a n and 
d e g r a d i n g t r e a t m e n t while in police cus tody (Article 3 of the Conven t ion ) 
a n d compla ined of the excessive l eng th of t he c r imina l p roceed ings which 
he had b r o u g h t (and appl ied to join as a civil par ty) aga ins t those 
p r e s u m e d to have b e e n respons ib le for the i l l - t r e a tmen t (Article 6 of the 
C o n v e n t i o n ) . 

4 . T h e C o m m i s s i o n dec la red t he app l ica t ion admiss ib le on 25 May 
1998. In its r epor t of 3 M a r c h 1999 ( former Art ic le 31 of t he C o n v e n t i o n ) , 
it expressed the opinion by twenty-e igh t votes to one t h a t t h e r e had not 
b e e n a viola t ion of Art ic le 3 a n d t h a t t h e r e h a d b e e n a violat ion of Art ic le 6 
as r e g a r d s the l eng th of the i m p u g n e d proceed ings . 

5 . Before t h e C o u r t the app l i can t was g r a n t e d legal aid. 
6. Fol lowing the e n t r y in to force of Protocol No . 11 to t he Conven t i on 

on 1 N o v e m b e r 1998 and in acco rdance wi th t he provisions of Art ic le 5 § 4 

1. Note by the Registry. The report is obtainable from the Registry. 
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of t h a t Protocol r ead in conjunct ion wi th Rules 100 § 1 a n d 24 § 6 of t he 
Ru les of C o u r t , a pane l of t h e G r a n d C h a m b e r dec ided on 7 J u l y 1999 t h a t 
t he case would be e x a m i n e d by a C h a m b e r cons t i t u t ed wi th in one of t he 
Sect ions of t he C o u r t . T h e P re s iden t of t he C o u r t s u b s e q u e n t l y ass igned 
the case to t he T h i r d Sect ion , in accordance wi th Rule 52 § 1. W i t h i n t h a t 
Sect ion, t he C h a m b e r t h a t would cons ider t he case (Article 27 § 1 of t he 
C o n v e n t i o n ) was c o n s t i t u t e d as provided in Ru le 26 § 1. 

7. T h e appl ican t a n d the F rench G o v e r n m e n t (" the G o v e r n m e n t " ) 
each filed a m e m o r i a l . 

8. A h e a r i n g took place in publ ic in the H u m a n Righ t s Bui ld ing, 
S t r a s b o u r g , on 11 J a n u a r y 2000 (Rule 59 § 2) . 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
Mrs M. DUBROCARD, H e a d of the H u m a n Righ t s Sect ion , 

Legal Affairs D e p a r t m e n t , 
Min i s t ry of Fore ign Affairs, Agent, 

M r G. BITTI, H u m a n Righ t s Office, 
E u r o p e a n a n d I n t e r n a t i o n a l Affairs D e p a r t m e n t , 
Min i s t ry of J u s t i c e , Counsel, 

(b) for the applicant 
M r R. AUTEVTLLE, of t h e Fo r t -de -F rance Bar , Counsel. 

T h e C o u r t h e a r d add res ses by t h e m . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. At 2 p .m. on 29 S e p t e m b e r 1988 the app l ican t r e p o r t e d to t he police 
s t a t ion ( g e n d a r m e r i e ) at Le Lor ra in , in M a r t i n i q u e , to be q u e s t i o n e d in 
connec t ion wi th a compla in t lodged by a con t r ac to r , M r Vi ldeui l , t he 
app l i can t ' s fo rmer employer , who suspec ted h im of having sabo taged his 
two bul ldozers . 

10. At 2.30 p . m . the app l i can t was t a k e n in to police custody. Accord ing 
to t he r epo r t d r a w n u p by M r Bavar in , t he police officer in cha rge of t he 
inves t iga t ion , t he appl ican t r an off af ter l ea rn ing t h a t his wife had told t he 
police officers t h a t he s o m e t i m e s got u p d u r i n g the n igh t . H e was c a u g h t 
fifty m e t r e s fu r the r on a n d was t a k e n , s t rugg l ing , back to the police 
s ta t ion . T h e r e he offered fu r the r r e s i s t ance , k icking ou t . H e was 
r e s t r a i n e d wi th the ass i s tance of the b r i gade c o m m a n d e r , M r Ga i l l a rd . 
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11. At 5 p .m. the appl ican t was e x a m i n e d by D r T h o m a s , who, af ter 
t a k i n g his blood p re s su re and ca r ry ing out a ca rd iovascu la r e x a m i n a t i o n 
a n d an auscu l t a t i on of t he lungs , found n o t h i n g amiss . 

12. T h e appl ican t was q u e s t i o n e d aga in from 7 p .m. to 11 p .m. and 
den ied having c o m m i t t e d the offence. However , he did not d i spu t e tha t 
he had r u n away from the police s t a t ion and had res i s ted t he police 
officers who were a t t e m p t i n g to a r r e s t h im. Accord ing to t he record of 
t h e in terv iew, which took place a t 10 p.m. , the appl ican t s t a t ed : 

"At 2.30 p.m., when I came to the police station following your request, you told me 
that you suspected me of having sabotaged Vildeuil's bulldozers ... You said that my wife 
had told you that I sometimes got up during the night, and that is when I ran off. You 
managed to catch me fifty metres further on; I struggled to break free, but I had no 
intention of getting away. When you took me to the station, I again put up a struggle 
because I didn't want to go to prison. It is true that I tried to get away, but if I had 
managed to escape, I would have come back. I stamped my feet when you held me on 
the premises, and if I kicked any of you, it was unintentionally. ... When I tried to run 
away, it was to sec my wife and get her to come to the police station so that she could tell 
you in front of me whether I went out at night...." 

13. At 11.30 p.m. , because t h e r e was subs t an t i a l , cons i s t en t evidence 
to just i fy c h a r g i n g h im wi th forceful r e s i s t ance to a publ ic officer, t he 
app l i can t was p laced in a secur i ty cell, w h e r e he r e m a i n e d un t i l 8 o'clock 
the following m o r n i n g (30 S e p t e m b e r ) . W h e n q u e s t i o n e d a g a i n by the 
sen ior police officer (qfficier depolicejudiciaire), he a d m i t t e d hav ing caused 
the d a m a g e and s igned a s t a t e m e n t to t h a t effect at 10.30 a.m. He 
was al lowed a rest from 10.30 a .m. to 11.30 a .m. At 11.30 a .m. he was 
q u e s t i o n e d once aga in a n d conf i rmed his previous confessions, add ing 
t h a t he was sorry t h a t he h a d " jos t led" the police officers while 
a t t e m p t i n g to escape . 

14. At 1 p .m. , af ter s igning the record of his d e t e n t i o n in police custody 
a n d his last s t a t e m e n t , which, like the ear l ie r ones , h a d been r ead aloud to 
h im because he had s t a t e d t h a t he could not r ead or wr i t e F r e n c h very 
well , t he app l ican t was re leased . 

A. T h e c o m p l a i n t a n d c iv i l -party a p p l i c a t i o n l o d g e d by the 
a p p l i c a n t 

15. O n 1 O c t o b e r 1988, t he day af ter be ing re leased from custody, the 
app l ican t was e x a m i n e d by D r Kec la rd . T h e medica l cer t i f ica te d r a w n u p 
by the doc tor s t a t ed : " [ T h e app l i can t ] has heavy b ru i s ing on the r ight 
a n t e r i o r del to id , wi th i m p a i r e d mobi l i ty of the r ight shou lde r . T h e r e are 
also signs t h a t bo th wr is t s have b e e n b o u n d , caus ing pain a n d reduced 
mobil i ty . Last ly , he compla ins of l u m b a r pain and p r o b l e m s with 
m o v e m e n t ; t he pa in is a c c o m p a n i e d by t e m p o r a r y scoliosis due to 
m u s c u l a r con t r ac t ion . His condi t ion r e q u i r e s h im to s top work for eight 
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days a n d to receive t r e a t m e n t . " T h e doc tor p resc r ibed e ight days ' sick-

leave. O n 9 O c t o b e r 1988 h e e x t e n d e d the sick-leave un t i l 20 O c t o b e r 

1988. 

16. O n 18 N o v e m b e r 1988 the app l ican t lodged a compla in t aga ins t 

t he Le L o r r a i n police wi th t h e For t -de -France public p rosecu to r , a l leg ing 

assaul t occas ioning ac tua l bodily h a r m and relying on the cer t i f ica te 

issued on 1 O c t o b e r 1988. 

17. In t he compla in t the app l i can t s t a t ed : 

"On Thursday 2 9 September [ I9HH] ... I was received [at the police station] at 
2.15 p.m., and before I had even sat down, the police officer ... started reading out a list 
of" questions. He told mc that I had put sand in Mr Vildeuil's tractors, and I said that 
that was not true ... He then said that he would go and get my wife. I said no, because, 
knowing my wife, I was sure that she would have refused to follow him out of fear and 
she would have been worried. The police officer followed me menacingly and I ran 
towards the car. He then shoved and punched me, saying that I had been trying to 
leave and would not have come back - even though I had turned up at the station as 
requested. I told him to let go of me and we went back to the station. He continued to 
grip mc more and more firmly while pushing me about, and Hung me on to the front 
doorstep with a judo throw. The officer called two of his colleagues, who arrived straight 
away. They were wearing shorts but were bare-chested. One of them sal astride mc and 
twisted my arm behind my back, another put his foot on my head, and the third one, 
after fetching a bag of handcuffs and passing it to the one who was sitting on my hack, 
held my feet. They handcuffed me, put ihe chain around my neck and fastened it to my 
other arm. I was Lying on the ground, practically strangled by the chain. ... The officers 
then sent me to the cell, where I remained until the next day without anything to eat ... 
They let me out the next day, 3 0 September, and handcuffed me to a chair leg. The 
police officer questioned me again and asked me ... i l l had put sand in a tractor. I said 
no ... The officer called me a liar and a thief ... I didn't argue and I said that I [had] 
rights. He made fun of me and made me sign a piece of paper, without even reading 
out what he had written on it. I signed ihe document without knowing what it was 
about, not only because of my reading difficulties but also because of his threatening 
tone, everything I had just gone through and the worsening pain in my shoulder ..." 

18. O n 30 N o v e m b e r 1988, in view of t he subs t ance of t h e compla in t , 

t he publ ic p ro secu to r ' s office in i t i a t ed a police inves t iga t ion . 

19. O n 12 D e c e m b e r 1988 a fu r the r compla in t was lodged aga ins t t he 

app l i can t by a M r R e m i r , w h o likewise suspec ted h im of d a m a g i n g 

m a c h i n e r y , a n d a police inves t iga t ion was s t a r t e d . 

20. O n 23 F e b r u a r y 1989 a t 8.30 a .m. t he app l i can t was t a k e n in to 

police cus tody in connec t ion wi th t he inves t iga t ion ; he r e m a i n e d in 

cus tody unt i l 8 o'clock the following m o r n i n g . H e was q u e s t i o n e d by 

M r M u n i e r , of t he Le L o r r a i n police (see p a r a g r a p h 65 below), and 

a d m i t t e d t he offence. 

21 . Be tween 4 p .m. and 6 p .m. the app l i can t was q u e s t i o n e d about t he 

c i r c u m s t a n c e s in which he h a d b e e n held in police cus tody on 29 a n d 

30 S e p t e m b e r 1988. D u r i n g the in te rv iew the appl ican t s t a t e d : 
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"On 29 September 1988 I reported to the Le Lorrain police station, as I had been 
asked to do ... I made to leave the building to find my wife. I did so rather quickly ... 

The police officer caught up with me in the street fifty metres away from the police 
station ... He held me and I grabbed his arm so that I would not have to follow him to the 
station. He dragged me to the police station courtyard and as he said he was going to 
lock me up, I tried to escape. I struggled because he was holding on to me. Two other 
officers, not in uniform, came to help him get me inside the building. They came because 
I was gesticulating wildly ... The three of them then restrained me, handcuffed me and 
put me in the cell. Five or ten minutes later, when I had calmed down, they took the 
handcuffs off. ... At one point [one of the police officers] took me out and handcuffed 
one of my hands to a chair. When he questioned me, I admitted having sabotaged 
Vildcuil's bulldozer by putting sand in the engine. It is true I confirm that I committed 
that offence ... 

I did not write a letter to the public prosecutor. Since my arm hurt as a result of the 
struggle with the police officers, I went [to see a doctor] ... who told me to see a lawyer. I 
accordingly went to see Mr Manville [who wrote a letter] ... I knew when I signed the 
letter that it was to lodge a complaint against the police officers, but I did not really 
understand what was written in the letter; I understood only part of it. I maintain that 
the police officers did all the things mentioned in the letter, but they did them only 
because I was putting up resistance and struggling as I did not want to stay at the 
police station: I wranted to go back and see my wife. 

When I signed the letter I understood what it meant. 

I lodged a complaint against the police officers because I was worked up and annoyed 
with them and I like being free and not locked up. I now regret what I did because I know 
I was wrong." 

22. O n 27 F e b r u a r y 1989 police officers from a different force ( the 
La T r i n i t é g e n d a r m e r i e ) were i n s t ruc t ed by the public p rosecu to r ' s office 
to ob t a in in fo rma t ion abou t t h e compla in t lodged by t h e app l ican t on 
18 N o v e m b e r 1988. O n 28 F e b r u a r y 1989, from 9.20 a .m. to 10 a.m., 
officers from the La T r i n i t é police in terv iewed D r Kéc la rd a t his su rge ry 
as a wi tness . D u r i n g tha t in terv iew Dr Kéc la rd s t a t e d : 

"... On the morning of 1 October I did indeed examine Adrien Caloc. He presented 
with cervical and lumbar pains and showed signs of bruising. He informed me that he 
had been beaten by the Le Lorrain police. The patient did not indicate the date of the 
events, but my findings suggested that they could have taken place the previous day or 
the day before that. At his request I issued a detailed medical certificate ... On the same 
day I ordered an X-ray of his cervical vertebrae, lumbar vertebrae and right shoulder. 
On 3 October 1988 the patient brought back the X-rays ... The examination did not 
reveal any lesions to the bones or joints. I saw Caloc again on 12 October 1988 at his 
request; as his right shoulder was still causing him pain, I prescribed additional medical 
treatment. On 29 October 1988, since the medical treatment had not alleviated the 
pain, I referred him to the physiotherapist. I should add that as on 29 October 1988 
Mr Caloc complained of his left shoulder, I ordered an X-ray of that shoulder; the 
results did not indicate any lesions to the bones or joints. I prescribed treatment for 
the left shoulder only. My client followed the course of treatment and in fact the 
physiotherapist informed me that the treatment had had a beneficial effect. I have not 
seen Mr Caloc since 29 October 1988. 
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When I examined Mr Caloc on I October 1988, he did not mention any pain in his left 
shoulder. It was not until 29 October 1988 that he complained of pain in that region, 
without alluding to what had caused the pain. When I examined my patient's left 
shoulder, I did not observe any loss of mobility or any deformation, but because he 
complained of pain, I ordered the X-ray and subsequently the physiotherapy." 

23. T h e app l ican t was likewise in te rv iewed by officers from the 

inves t iga t ion uni t of t he La T r i n i t é force and held in police cus tody from 

3.30 p .m. on 28 F e b r u a r y 1989 unt i l 11 a .m. on 1 M a r c h 1989. It a p p e a r s 

from the record of t he in te rv iew t h a t he was t a k e n in to cus tody on the 

ins t ruc t ions of t he publ ic p rosecu to r for t he pu rposes of an inves t iga t ion 

in to the p r i m a facie offence of b r ing ing false accusa t ions aga ins t the police 

officers. 

24. D u r i n g the q u e s t i o n i n g the app l i can t s t a t ed : 

"After being summoned by you, I came to see you of my own accord. I acknowledge 
that I have taken note of the statement I made to the Le Lorrain police on 23 February 
1989 I in connection with the second set of proceedings brought against the applicant] ... 
I did not agree with the statement ... and, not wishing to annoy the policemen, I signed 
the statement, but it was not my true signature. I should like to give an explanation of 
the events which led me to lodge a complaint with the public prosecutor against the Le 
Lorrain police officers. 

... As I didn't want the officers to go to my house, I decided to leave the police station 
... The police officer ... caught up with me on the road and told me to return to the police 
station. I followed the police officer, after putting up some resistance. Once we were in 
the police station courtyard, the officer caused me to fall to the ground so he could get 
me into the building. At that moment, two other officers came to his assistance. I wish to 
state that I was hit by the officers for no reason. 

... While I was in custody ... I did receive a visit from a gentleman who was wearing 
ordinary clothes. He took my blood pressure and asked if everything was all right. I 
replied yes, but I didn't know that he was a doctor. I had not asked for a medical 
examination. If I had known he was a doctor, I would have told him that I had been 
beaten by the police officers. ..." 

25. O n the following day (1 M a r c h 1989) t he app l i can t was aga in 

in te rv iewed. T h e record of t he in terv iew includes t he following passage : 

"Qtœlion: Were you subjected to any violence by the police officers alter the man came 
to lake your blood pressure? 

Reply: All the acts of violence I have reported were carried out before the man visited 
me. I was not beaten by the police officers after that and was not subjected to any other 
ill-treatment. 

Question: Were the acts of violence you mention carried out while you were being 
arrested or afterwards? 

Reply: All the blows were inflicted while the officers were restraining me ..." 

26. After be ing re leased from cus tody, the app l i can t was in te rv iewed 

by the Fo r t -de -F rance publ ic p rosecu to r , to w h o m he r e p e a t e d his 

s t a t e m e n t s . 
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27. O n 1 M a r c h 1989, l ikewise, D r T h o m a s , w h o had e x a m i n e d the 

app l ican t while he was in police cus tody, was in te rv iewed by officers from 

the La T r i n i t é police inves t iga t ion un i t . D u r i n g the in te rv iew the doctor 

s t a t ed : 

"It is correct that on 29 September 1988, in the afternoon at the request of the Le 
Lorrain police, I examined [the applicant] ... According to the police officers, this person 
was very aggressive. I must stress that I was acting at the instance of the police. I arrived 
at the police station in ordinary clothes, without my white coat, carrying my bag. When I 
arrived, the police officers greeted me, saying 'Good afternoon, Dr Thomas' as they 
presented to me the person I was to examine, telling him that I was a doctor. He could 
not have failed to realise that I was a doctor. 

I cannot remember whether the medical examination took place in front of the police 
officers. The patient appeared calm. I questioned him in créole, I think, asking if he was 
in any pain. He replied that he had nothing to report. I carried out a thorough medical 
examination of the patient: blood pressure, cardiovascular examination, auscultation of 
the lungs and a physical examination. I did not notice any marks - no signs of any blows, 
no haematomas nor anything else - during the examination. I cannot remember 
whether the patient called me 'Doctor'. I can state categorically that during the 
examination I did not observe any suspicious marks on the patient's body and the 
patient did not report anything to me. ..." 

28. Also on 1 M a r c h 1989 it was dec ided tha t no fu r the r ac t ion should 

be t a k e n on the app l i can t ' s compla in t , on the g r o u n d t h a t the in fo rmat ion 

b r o u g h t to the knowledge of t he public p ro secu to r ' s office did not , as it 

s tood, w a r r a n t the i n s t i t u t i on of c r imina l p roceed ings . 

29. O n 3 M a r c h 1989 the app l ican t lodged a fu r the r compla in t wi th the 

senior inves t iga t ing j u d g e , a l leging assau l t occas ioning a c t u a l bodily h a r m 

and apply ing this t i m e to j o in the p roceed ings as a civil pa r ty . T h e 

compla in t r e fe r red by n a m e to police officers Bavar in , M u n i e r and 

M a r c h a i . 

30. In his compla in t the appl ican t s t a t ed : 

"On 29 September 1988 I was summoned to the Le Lorrain police station ... Since I 
had never sabotaged Vildeuil's bulldozers, let alone the one belonging to Mr Remir [who 
on 12 December 1988 had likewise lodged a complaint accusing the applicant of 
sabotage] ... I denied the charge to begin with. But after being subjected to serious 
violence, which was confirmed medically by Dr Kéclard, I admitted the facts even 
though they were untrue. The first policeman w:ho questioned me told me, when I 
denied the charge, that my wife had already admitted that I was the one responsible 
for sabotaging ... Vildeuil's vehicle. 

I therefore told the police officer that I was prepared to go and ask my wife for an 
explanation. That was when the officer prevented me from leaving and started hitting 
me. I protested against his unlawful violence, and it was then that two other police 
officers - the commanding officer and another officer — chained me up, as I said before, 
hit me and put me in the security cell. I was under duress, and because my shoulder and 
the small of my back were hurting, I was constrained to admit the offence ... 
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I wish to draw your attention [to the fact] that the doctor who came to see me at the 
instance of the police never told me he was a doctor; he did not examine me and just took 
my blood pressure with an apparatus. ..." 

3 1 . O n 15 M a r c h 1989, hav ing r e g a r d to the app l i can t ' s compla in t 
aga ins t the police officers a n d p u r s u a n t to Art ic le 687 of t he Code of 
C r i m i n a l P r o c e d u r e , the For t -de -France public p r o s e c u t o r app l ied to t he 
C r i m i n a l Division of the C o u r t of C a s s a t i o n to d e s i g n a t e t he cour t to be 
respons ib le for t h e inves t iga t ion or t r ia l of the case . 

32. O n 14 Apri l 1989 the app l i can t ' s lawyer filed fu r the r p lead ings 
wi th the C o u r t of Cas sa t i on . 

33 . In a j u d g m e n t of 31 May 1989 the C o u r t of C a s s a t i o n d i smissed the 
app l ica t ion , ho ld ing t h a t as m a t t e r s s tood it was u n n e c e s s a r y to d e s i g n a t e 
a cour t because , as t he a m o u n t of sick-leave on g r o u n d s of to ta l unf i tness 
for work did not exceed e ight days , t he facts , a s s u m i n g t h e m to be m a d e 
ou t , a m o u n t e d to a m i n o r offence (contravention) r a t h e r t h a n a m o r e 
ser ious one (délit). 

34. O n 15 J u n e 1989 the appl ican t aga in lodged a civil-party appl ica t ion 
aga ins t the n a m e d police officers, a l leging assaul t occasioning ac tua l 
bodily h a r m , a n d on the s a m e day he paid in to cour t the s u m of 
5,000 F rench francs, set by the senior inves t iga t ing j u d g e . 

35. O n 13 S e p t e m b e r 1989 the public p rosecu to r ' s office appl ied for a 
jud ic ia l inves t iga t ion in respec t of the t h r e e police officers n a m e d in t he 
app l i can t ' s compla in t , and for an exper t medica l opinion to d e t e r m i n e 
how long the app l ican t had b e e n to ta l ly unfit for work . 

36. O n 15 S e p t e m b e r 1989 the inves t iga t ing j u d g e appo in t ed a medica l 
expe r t , Dr Cayol , to d e t e r m i n e how long the app l ican t had b e e n unfit for 
work. 

37. In his r epor t d a t e d 29 S e p t e m b e r 1989 the medica l exper t 
conc luded as follows: 

"Having familiarised myself with Dr Kéclard's medical certificate and taken into 
account the information available from the questioning and the [medical] examination 
of 29 September [1988], I can accept that on 1 October 1988 [the applicant] presented a 
bruise on the right shoulder (after having fallen from an upright position) and pain 
when using his wrists and the lumbar region, problems which caused: 

(a) total physical incapacity for three days, 

(b) temporary total unfitness for work for nineteen days. 

At present [the applicant] is, medically speaking, physically fit to carry on his usual 
activities without any changes." 

38 . In submiss ions d a t e d 5 J a n u a r y 1990 the publ ic p r o s e c u t o r sought 
to have t he app l i can t ' s app l ica t ion to jo in the p roceed ings as a civil pa r t y 
dec la red inadmiss ib le , on the g r o u n d tha t even if t he facts of which the 
app l ican t had compla ined were es tab l i shed , they could only a m o u n t to 
t he m i n o r offence of assau l t occas ioning ac tua l bodily h a r m and not to a 
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m o r e ser ious offence, a n d the re fo re could not be t he subject of a civil-party 
appl ica t ion lodged u n d e r Art ic le 85 of t he Code of C r i m i n a l P r o c e d u r e . 
T h o s e submiss ions w e r e accep ted by the inves t iga t ing j u d g e , who 
dec la red the app l ica t ion inadmiss ib le in an o r d e r of 10 J a n u a r y 1990. 

39. O n an appea l by the app l i can t , the I n d i c t m e n t Division of the For t -
de -F rance C o u r t of Appea l uphe ld t he inves t iga t ing j u d g e ' s o r d e r on 
12 M a r c h 1990. O n 13 M a r c h 1990 the app l ican t a p p e a l e d on poin ts of 
law and on 1 O c t o b e r 1990 he filed his full p lead ings . 

40. In a j u d g m e n t of 22 J a n u a r y 1991, served on the appl ican t on 
12 M a r c h 1991, t he C r i m i n a l Division of t he C o u r t of C a s s a t i o n q u a s h e d 
the j u d g m e n t a n d r e m i t t e d t he case to t he I n d i c t m e n t Division of t he 
Basse -Te r r e C o u r t of Appea l in G u a d e l o u p e , for the following reasons : 

"In holding as they did without providing a more adequate explanation, although it 
was also apparent from the expert medical opinion that the alleged acts of violence had 
caused the appellant to be unfit to resume work for nineteen days and although the 
appellant bad maintained in his complaint that he had been chained up, the judges did 
not provide sufficient justification for their decision. 

In merely ... upholding the impugned order, which declared inadmissible the 
complainant's application to join the proceedings as a civil party the Indictment 
Division disregarded the import and scope of the principle [that civil actions and 
criminal proceedings are independent of each other]." 

4 1 . O n 2 April 1991 the app l ican t filed his p lead ings wi th the 
I n d i c t m e n t Division of the B a s s e - T e r r e C o u r t of A p p e a l . 

42. In a j u d g m e n t of 16 M a y 1991 the I n d i c t m e n t Division d e l e g a t e d to 
its p r e s iden t the power to m a k e d i rec t ions for any fu r the r inqu i r i es into 
the facts. 

43 . O n 12 A u g u s t 1991 the P re s iden t of t h e I n d i c t m e n t Division 
d i r ec ted t h a t the cou r t should inspect t he scene of t he events , a n d the 
visit was schedu led for 2 S e p t e m b e r 1991. Evidence was t a k e n from the 
app l ican t on t he s a m e day. H e s t a t ed : 

"During the night I spent at the police station I was handcuffed to a wall and I 
remained standing against the wall all night. They had handcuffed both my hands, 
pulling me apart; to be more precise, each handcuff was attached to a chain. Being 
in that uncomfortable position caused, among other things, an injury to my left 
shoulder ..." 

44. In an o r d e r of 2 O c t o b e r 1991 the P re s iden t of t he I n d i c t m e n t 
Division a p p o i n t e d a second expe r t , D r Ensfe lder , who on 27 D e c e m b e r 
1991 s u b m i t t e d a r e p o r t in which he s t a t e d : 

"The incident at the Le Lorrain police station on 29 September 1988 resulted in pain 
in the lumbar region and the wrists, and a bruise on the right shoulder (an X-ray did not 
reveal any bone fractures) which required medical treatment supplemented by 
physiotherapy to restore function. In view of the nature of those injuries and the 
treatment prescribed, the twenty days ordered by the attending physician can 
reasonably be accepted as a period of total unfitness for work. The occupation of a 
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heavy-plant driver makes considerable demands on the joints of the upper limbs, in 
particular the shoulder joint, and cannot be carried on unless that joint is functioning 
properly." 

45. T h e expe r t r epor t was notified to t he app l ican t on 18 M a r c h 1992. 

46. O n 24 J u n e 1992 the P r e s i d e n t of t he I n d i c t m e n t Division sent a 

l e t t e r of r eques t to the P r e s i d e n t of the M e t z C o u r t of Appea l , s eek ing to 

have c h a r g e s b r o u g h t aga ins t police officer M a r c h a l , who had in the 

m e a n t i m e been t r a n s f e r r e d to t he F r e n c h m a i n l a n d . 

47. O n 27 J u l y 1992 police officers M u n i e r a n d Bavar in were 

in te rv iewed at t he i r first e x a m i n a t i o n by the inves t iga t ing j u d g e and 

were c h a r g e d wi th a s sau l t i ng t he app l i can t . M r M a r c h a l was c h a r g e d on 

25 A u g u s t 1992. O n 20 O c t o b e r 1992 the P re s iden t of t he I n d i c t m e n t 

Division r e q u e s t e d in fo rmat ion from the c o m m a n d i n g officer of the 

M a r t i n i q u e police ( g e n d a r m e r i e ) , who rep l ied on 23 O c t o b e r . 

48. O n 10 N o v e m b e r 1992 the P re s iden t of the I n d i c t m e n t Division 

d i r ec t ed tha t t he cour t should inspect t he scene of t h e even ts . 

49. O n 7 D e c e m b e r 1992 the app l ican t was e x a m i n e d by the 

inves t iga t ing j u d g e . T h e following is a n e x t r a c t from the record of t he 

e x a m i n a t i o n : 

"I informed [the applicant] that, according to information I had obtained after 
Mr Marchal had been charged Mr Marchal had not been in Martinique at the 
material time — that is to say, on 29 and 30 September 1988. 

[The applicant]: I still wish to maintain my complaint against Mr Marchal ... but I 
don't know the names of the white policemen who hit me ... I knew police officer 
Bavarin, who is West Indian. I maintain that the three officers beat me. 

It was Bavarin who threw me to the ground; I fell on my left shoulder and he climbed 
on top of me to immobilise me and called two policemen in shorts ...; it was alter the 
doctor examined me, after the doctor came, that I was ill-treated: they fastened a chain 
to me and put it around my neck - or to be more precise, they fastened the chain to my 
arms and neck and left me in a corner of the room, in the police station; I was chained up 
like that all day and all night with nothing to eat; I maintain that I was ill-treated before 
and after the doctor came; I repeat that I fell on my left shoulder and had a pain in that 
shoulder which required fifteen days of massage; it was when the officers pressed 
themselves against me (before the doctor came) that they caused pain in my right 
shoulder. I maintain categorically that violence was inflicted on me before and after 
the doctor came." 

50. O n 25 J a n u a r y 1993 the P r e s i d e n t of the I n d i c t m e n t Division held a 

conf ron ta t ion b e t w e e n the app l ican t a n d police officers M u n i e r and 

Bavar in . T h e following is a n e x t r a c t from the record of the conf ron ta t ion : 

"I pointed out [to the applicant] that, according to Mr Munier he had not been at 
the Le Lorrain police station at the material time ... 

[The applicant] replied: Police officer ... Munier, whom I recognise was definitely 
at the police station ...; he was one of the three policemen who hit me. Mr Munier, who is 
here now, kicked me on the backside. 
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I pointed out [to the applicant] that this was the first time he had stated that he had 
been kicked on the backside. He replied: I maintain that Mr Munier did kick me on the 
backside. 

I asked [the applicant] who had handcuffed him. He replied: It was Mr Bavarin who 
handcuffed me and put the chain around my neck. Mr Bavarin punched me all over. 

I pointed out [to the applicant] that Dr Keclard, who had examined him shortly after 
the events, had not mentioned any blows all over his body. 

[The applicant] replied: I fell on my left shoulder and received the most blows on the 
left side of my head. 

Mr Munier: I confirm the statements I made at my first examination on 27July 1992. 
As to the statements which [the applicant] has just made, I can only say that they are 
untrue; I was not there.... 

Mr Bavarin: I confirm in their entirety the statements I made at my first examination 
on 27July 1992. I repeat that I never hit [the applicant]. 

[The applicant]: When Mr Bavarin told me that my wife had said that I had put sand 
in the engine, I wanted to fetch my wile. When I went off to fetch her, Mr Bavarin held 
me in the street and punched me. He punched me on my side and all over. 

I did not tell Dr Keclard that I had been punched on the side; I mentioned my left 
shoulder, which hurt the most, and that was what I told the doctor. 

I asked [the applicant] why Dr Keclard had referred to his right shoulder in the 
medical certificate. 

[ fhe applicant) replied: I was hit on the left shoulder and I felt pain in my right 
shoulder ..." 

5 1 . O n 8 M a r c h 1993 the P re s iden t of the I n d i c t m e n t Division d i r ec ted 
t h a t the cour t should inspect the scene of t he events . 

52. O n 26 M a r c h 1993 the P r e s i d e n t of t he I n d i c t m e n t Division, in the 
p r e s e n c e of D r Cayol a n d D r Ensfe lder , in te rv iewed D r T h o m a s . T h e 
following is a n e x t r a c t from the in terview: 

"Question ...: It appears from the medical certificate issued by Dr Keclard that on 
1 October 1988 ... [the applicant] presented with heavy bruising on the right anterior 
deltoid, with impaired mobility of the right shoulder; signs that both wrists had been 
bound, causing pain and reduced mobility; and, lastly, lumbar pain ... due to muscular 
contraction. Could the witness possibly have failed to observe [the applicant's] 
condition, in the absence of any complaint on his part, when he examined him at the 
Le Lorrain police station on the afternoon of 29 September 1988? 

Reply: I questioned [the applicant] and examined him (inspection, auscultation, 
palpation and mobilisation). [The applicant] did not complain of anything and I did 
not notice anything abnormal on his body. But it is quite possible that [the applicant) 
experienced the classic phenomenon found in road accidents, where a person who does 
not complain of anything immediately after the accident or for the next few hours feels 
pain two or three days afterwards. It is not inconceivable that that is what happened to 
[the applicant]. 
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I asked Dr Cayol for his opinion. He said: Where bruising results from muscle or 
ligament damage, the after-effects are frequently delayed for a period that varies 
according to the intensity of the traumatic impact and may be as long as two or three 
days, and the pain arising from inflammation is likewise delayed until that moment. 

Dr Knsfelder: I agree entirely with the opinion of my colleague Dr Cayol. ... Where 
bruising results from muscle or ligament damage, mobility is not impaired immediately, 
contrary to what occurs with fractures or dislocations ..." 

53. In add i t iona l submiss ions da t ed 25 M a y 1993 the Pr inc ipa l Publ ic 

P r o s e c u t o r a t t he B a s s e - T e r r e C o u r t of Appea l sought to have police 

officer Ga i l l a rd e x a m i n e d and to add to the file the p a p e r s in t h e 

p roceed ings b r o u g h t aga ins t t he app l i can t for forceful r e s i s t ance to a 

public officer. 

54. In a j u d g m e n t of 17 J u n e 1993 the I n d i c t m e n t Division o rde red 

fu r the r inqu i r i es in to the facts. 

55. Af te r s e a r c h i n g for t he new a d d r e s s of police officer Ga i l l a rd , w h o 

had been t r ans f e r r ed to the F rench m a i n l a n d in 1989, the P re s iden t of t h e 

I n d i c t m e n t Division of t he B a s s e - T e r r e C o u r t of Appea l sen t a l e t t e r of 

r eques t to his c o u n t e r p a r t at t he Doua i C o u r t of Appea l on 13 S e p t e m b e r 

1993, s eek ing to have evidence t a k e n from the police officer in ques t ion . 

56. W h e n e x a m i n e d on 21 O c t o b e r 1993 M r Ga i l l a rd s t a t e d : 

"At the material time I was the commanding officer of the Le Lorrain police in 
Martinique and was in charge of [police officers] ... Bavarin,... Munier and ... Marchal.... 

On the very morning of the events - I was off duly that day - Mr Bavarin went to [the 
applicant's] home, where he met [the applicant's] wife. ... 

In the early afternoon I heard shouting outside my window. I went to the window, 
where I saw a man, who must have been [the applicant], running away from the police 
station. Mr Bavarin was giving chase a few metres behind. I went down straight away to 
lend Mr Bavarin assistance. I was not in uniform. We restrained [the applicant] in the 
street ... By the time I arrived, Bavarin had already caught up with [the applicant] and 
the two of them were fighting, as [ihe applicant] was lashing out in all directions. We 
had to use force to restrain him and take him back to the station. Since we did not have 
any handcuffs, we propelled him along with his arms held behind his back; he later 
complained of pain in his shoulder. Proceedings were subsequently brought against 
him for forceful resistance to a public officer. 

Once inside the police station, we let go of [the applicant], and once again he rolled 
about on the floor; we consequently had to restrain him again and we handcuffed him 
while he was still on the ground. While those events took place, only Mr Bavarin and I 
were present ... [The applicant] subsequently calmed down. I personally asked Bavarin 
what had happened, and he told me that [the applicant] had run away on realising why 
he had been summoned to the police station. I went back home just as police officers 
Munier and Marchal were arriving. 

Bavarin, who was in charge of the investigation, then questioned [the applicant], in 
the company of Marchal and Munier. In the afternoon I went down lo the police station 
and was able to make sure that everything was proceeding normally and that no violence 
had been indicted on the person of [the applicant ] ... 
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I can attest that he was not subjected to any violence. The only violence, if you can call 
it that, occurred while [the applicant | was being arrested, and it was necessary in view of 
his state of extreme agitation ..." 

57. O n 2 D e c e m b e r 1993 the I n d i c t m e n t Division o r d e r e d the file on 

the p roceed ings to be forwarded to t he Pr inc ipa l Publ ic P rosecu to r , 

following the comple t i on of the fu r the r inqui r ies . However , on 

14 D e c e m b e r 1993 the Pr inc ipa l Publ ic P rosecu to r ' s Office s u b m i t t e d 

t h a t add i t iona l inqu i r i es should be ca r r i ed ou t . O n 26 J a n u a r y 1994 the 

appl ican t filed p lead ings wi th the I n d i c t m e n t Division. 

58. In a j u d g m e n t of 10 F e b r u a r y 1994 the I n d i c t m e n t Division o rde red 

fu r the r inqui r ies to be ca r r i ed out w i th a view to e s t ab l i sh ing the da t e s on 

which M r M a r c h a l had t ravel led to the F r e n c h m a i n l a n d . O n 11 Apri l 1994 

the P r e s i d e n t of t he I n d i c t m e n t Division con tac t ed Air F r a n c e to t h a t end; 

in a l e t t e r of 25 Apri l 1994 Air F r a n c e gave a nega t ive reply. 

59. O n 9 May 1994 the accused , the app l i can t , t he wi tness and 

the i r lawyers were s u m m o n e d to a t t e n d a g e n e r a l conf ron ta t ion on 

12 S e p t e m b e r 1994. 

60. O n 12 S e p t e m b e r 1994 the P re s iden t of t h e I n d i c t m e n t Division 

held a fu r the r con f ron ta t ion b e t w e e n the app l i can t a n d police officers 

M u n i e r , M a r c h a l and Bavar in , d u r i n g which M r Ga i l l a rd also gave 

evidence as a wi tness . T h e record of t he conf ron ta t ion includes t he 

following s t a t e m e n t s : 

"Mr Gaillard: In my statement of 21 October 1993 I said that by the time I returned 
home, Mr Munier and Mr Marchal had arrived. Six years after the events ... it is quite 
possible that I made a mistake; all I know is that [Marchal] went to the mainland for six 
or seven days ... 

[The applicant] stated: Police officer Marchal, who is here in front of me, was not in 
Le Lorrain on the two days in question. ... [The applicant] confirmed that Mr Munier, 
Mr Bavarin and Mr Gaillard had been present at the material time ... 

Mr Bavarin: I confirm my previous statements: I did not hit [the applicant] at all, 
either while arresting him or afterwards. When we were rolling on the ground I tried 
as hard as possible not to hurt him. ... I can state that later on, when we were inside the 
police station, I did not hit him, tie a chain around him or ill-treat him in anyway ... 

In view of the fact that [the applicant] had tried to escape, I or another police officer 
handcuffed him while he was being questioned, but later, when we put him in the 
security cell, we took the handcuffs off. Whenever he was in the office, and even during 
periods of rest, we kept the handcuffs on him, as there was a chance that he might run 
away. I can confirm that when I and a colleague, whose name I no longer remember, put 
[the applicant] in the security cell, we removed the restraints (the handcuffs) from him 
- 1 can't remember exactly whether it was my colleague or I who took the restraints off-
so that he was not bound in any way; in fact, that is how I always proceed. I called the 
doctor because I thought that [the applicant] might have injured himself when he fell. 

[The applicant]: [After the doctor left], I remained in the cell and Bavarin hung me 
up by the arms. 



64 CALOC v. FRANCE JUDGMENT 

Question: What did he hang you on? 

[The applicant]: It was dark, so I couldn't see. I stayed hanging up until the next clay, 
|and] in the morning he let [me] go and took me to his office to confess the truth. He 
wrote a lot down and made me sign a lot of documents. I stayed inside without anything 
to cat. 

Question [to Mr Bavarin]: Did you or did you not attach him to anything? 

Mr Bavarin: I did not attach or suspend [the applicant] in any way; indeed, security 
cells are designed in such a way that you can't hang anything up, for the detainees' 
safety. 

[The applicant]: When they put me in the security cell, there were three police 
officers, Bavarin, Municr and Gaillard, and I remained handcuffed in the cell. It was 
Bavarin who hung me up; Municr kicked me; and Gaillard was standing there and 
didn't do anything to me; ... I arrived at 2.30 p.m. and they put me in the security cell 
shortly afterwards. It was not until late in the evening that they hung me up in the cell; it 
was Bavarin who hung me up and I stayed like that all night. 

Mr Bavarin: At no time did I hang [the applicant] up in the security cell in any 
manner whatsoever. 

[The applicant]: I don't know what they attached me to; as I said, it was dark. When 
day broke it wasn't very light in the security cell. The cell was not lit up; I didn't see a 
lamp or a switch or anything. I was hung up by a chain with my arms apart. I can't tell 
you the size of the chain; there were handcuffs at both ends, but I didn't see how big the 
links in the chain were. 

Question: How did Mr Bavarin manage to bang you up? 

[The applicant ]: He's the one who knows what it's like inside the cell; I don't know.... 
Bavarin put the handcuffs on both my arms; he's the only one who knows how he hung 
me up. 

Question [to Mr Gaillard]: How arc security cells set out? 

Mr Gaillard: There were two security cells in the police station at the time, and they 
were fully in conformity with the regulations; there were no hooks or bars inside them. 
As far as I recall, there were air vents of 8 mm or 10 mm, slightly broader than a 
cigarette. Our handcuffs are a standard design and cannot possibly be used to hold a 
person's arms apart. I fail to see how we could have hung someone up in the security 
cell when we had been having trouble restraining him. I can state that when Mr Bavarin 
took [the applicant] into the security cell in the evening, I was not there. The light 
switch for the security cell is outside the cell; the light bulb is embedded in the 
thickness of the wall inside a block of reinforced glass. 

Question [to Mr Bavarin]: How do you account for the marks which the doctor observed 
on [the applicant's] wrists? 

Mr Bavarin: Very often when you put restraints on people, they leave marks on their 
wrists." 

61 . In a j u d g m e n t of 15 D e c e m b e r 1994, de l ivered af ter t he appl ican t 
h a d filed p lead ings on 7 O c t o b e r and 23 N o v e m b e r 1994, the I n d i c t m e n t 
Division held, in acco rdance wi th the Pr inc ipa l Publ ic P rosecu to r ' s 
submiss ions of 25 O c t o b e r 1994 a n d af ter r e i t e r a t i n g t he app l i can t ' s and 
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t he police officers' accoun t s and the medica l findings, t h a t t h e r e was no 
ser ious evidence aga ins t t he officers in ques t i on . 

62. It held: 

"Whether the three persons placed under investigation should be committed for trial 
depends on the answers to the following questions: 

/. Did any violence occur? 

Caloc referred initially to a scuffle (29 September 1988 and 23 February 1989); he 
later referred to blows, without giving any further details ('I was hit', 'beaten' -
28 February 1989), and then to unspecified blows but also to being chained up all night 
(2 September 1991) and all afternoon (7 February 1992); lastly, besides that form of ill-
treatment, he spoke of specific blows on his buttocks, his side, the left-hand side of his 
head and all over his body (25January 1993). 

Police officers Bavarin and Gaillard mentioned a scuffle, while the latter stated that 
Caloc had been taken back to the police station with both his arms held behind his back. 
They categorically denied that they had inflicted any blows or used a chain. 

Caloc's statements, the acknowledgment by the two police officers that they used 
force and Dr Keclard's medical certificate establish that some violence did occur. 

2. What form did the violence take? 

Caloc .iml the police officers disagreed on this point, but onl) from 28 Februar) 1989 
onwards. The noticeable escalation in Caloc's successive statements as regards the 
severity of the violence he suffered does not make his evidence persuasive, unless it can 
be corroborated by the certificate issued and the statements made by Dr Kcclard. 

The only visible lesion observed by the doctor was a bruise on the right shoulder. It 
might have been the result of a blow, but it could also have been caused by a fall. No 
signs of any blows were observed in the regions mentioned by Caloc at a later stage. It 
has therefore not been established that he was 'hit' or 'beaten'. 

The pain, scoliosis and marks indicating that both wrists had been bound may, 
however, be consistent with a fall, a scuffle and being chained up. 

3. When did the violence occur? 

According to the police officers, in the early afternoon, at about 2.15 p.m., when they 
had to use force to restrain Caloc, who was putting up resistance after running away. 

According to the complainant, in the early afternoon, while he was offering resistance 
to the police officers - in any event, before Dr Thomas's visit (statements from 
September 1988 to March 1989) - or before and after the doctor's visit, including the 
following night (later statements). 

What weight can be attached to the police officers' statement? Their version of the 
events is coherent, consistent in time and credible as a whole; their disagreement on two 
specific points does not affect the overall account. There remains the possibility that 
they concealed their knowledge of events that had occurred after they restrained Caloc. 

What weight can be attached to Caloc's statements? The statements he gave al 
different times contain a fundamental contradiction, which naturally diminishes their 
credibility. When was he telling the truth? 
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According to the complainant, from March 1989 onwards, since the statements 
made before that date had been taken by police officers, including two of the 
officers under investigation. The statements had, he argued, been distorted by his 
fear of the police officers and his comprehension difficulties as no interpreter was 
present. Those obstacles had disappeared when [he] was able to speak to a judge 
with the assistance of an interpreter. Moreover, his later statements, which referred 
to violence being inflicted well beyond the early afternoon, were, in his submission, 
corroborated by two circumstances: firstly, no physical anomalies had been noted 
during Dr Thomas's visit, yet a number of lesions had subsequently been observed 
by Dr Keclard; secondly, he had denied the offence on 29 September, yet a 
confession had suddenly been obtained the following day. Accordingly, he argued, 
something had happened between the first and second medical examinations and 
between the denials and the confessions. 

However, that reasoning is not in any way consistent with the evidence. 

Even leaving aside the initial record drawn up by Mr Bavarin, it is clear that in his 
statements of 23 February, which were made with the assistance of an interpreter, 
Caloc gave exactly the same version of the events. Admittedly, when he was 
interviewed again five days later by police officers, this time from the La Trinile 
force, he retracted those statements, maintaining that he had not wanted to 'annoy' 
the police officers, but on the very same day (28 February) he reiterated his account, 
stating clearly: 'All the acts of violence which I have reported were carried out before 
the man [Dr Thomas] visited me ... All the blows were inflicted while the officers were 
restraining me.' This third record, which was signed by Caloc in front of the officers 
from the La Trinile police, against whom there could not have been any suspicion of 
the acts of violence of which he complained, plainly corresponded finally to the truth in 
his eyes and cannot be erased by his subsequent statements. If any violence had 
occurred while he was being questioned or 'chained up', he would not have failed to 
mention it on that occasion. 

It should be noted that the allegation of a chain being tied around his neck and 
attached to the wall of the cell was not made spontaneously by Caloc. He did not refer 
to that incident until his first examination on 2 September 1991 by the President of 
the Indictment Division of the Basse-Terre Court of Appeal, although it had been 
mentioned much earlier in documents drawn up by bis lawyer (the pleadings filed with 
the registry of the Court of Appeal on 1 March 1990, the day before the hearing in that 
court's Indictment Division). The allegation is, moreover, wholly incompatible with the 
standard official design of security cells, and Caloc was confused about the matter at the 
general confrontation on 12 September 1994. 

The fact that Caloc did not complain of any pain to Dr Thomas but did to Dr Keclard 
two days later does not necessarily mean that any violence occurred in the intervening 
period, since, as the three doctors interviewed on 26 March 1993 pointed out, pain is 
sometimes not felt until two to three days afterwards. 

Nor were the confessions of 30 September necessarily the result of ill-treatment 
meted out the night before. Caloc was entirely at liberty to retract them shortly 
afterwards. Yet he did not do so until the hearing on 13 March 1989, having in the 
meantime confirmed them to other police officers and a member of the State legal 
service. There is therefore no proof at all that Adrien Caloc was ill-treated after the 
police officers' initial efforts to restrain him; only at that time was he subjected to any 
violence, the physical effects of which were noted by Dr Keclard. 
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4. Who was responsible for the violence? 

Certainly not Mr Marchai, who was nonetheless formally accused by Caloc before he 
withdrew his accusations at the last confrontation. It has been established that that 
officer was in mainland France at the material time. Nor was Mr Munier responsible, 
since he was not at the police station at the time of the initial events and only returned 
later, while Caloc was being questioned. The violence was indisputably perpetrated by-
Mr Bavarin and Mr Gaillard, who acknowledge that they used Torce. However, the 
complainant has lodged no complaint against the latter officer. 

5. IVas the violence unlawful? 

In his first version Caloc acknowledged that he had 'run off or left the police station 
'in a hurry'. He admitted to having 'put up some resistance', 'gesticulating wildly' as the 
police officers sought to restrain him. In his second version he tried to deny that episode, 
but the observations made above on the respective weight to be attached to Caloc's two 
versions arc also valid here. 

The use of force to restrain Caloc while he was offering resistance to the police 
officers who were arresting him was perfectly legitimate. The violence inflicted on that 
occasion did not go beyond what is acceptable in such matters: it can be concluded from 
the medical findings that there was a scuffle and a fall, but that no blows were struck 
and no weapons were used. The marks that appeared on Caloc's wrists were those 
commonly left bv handcuffs. The answer to the fifth question is therefore 'no'. 

In conclusion, it appears after a thorough assessment of the case file that there is no 
serious evidence against the police officers concerned or against any other person." 

63. After t he appl ican t had a p p e a l e d on poin ts of law on 19 D e c e m b e r 

1994 a n d filed full p lead ings on 2 0 J u n e 1995, the C r i m i n a l Division of the 

C o u r t of C a s s a t i o n upheld t he I n d i c t m e n t Division's j u d g m e n t on 6 M a r c h 

1996, hold ing: 

"The Indictment Division, referring to the expert medical opinions and the evidence 
and statements obtained during the police investigation and the judicial investigation, 
set out its reasons for holding that there was not sufficient evidence of intentional 
violence by anybody on the person of [the applicant]." 

B . T h e c r i m i n a l p r o c e e d i n g s a g a i n s t t h e a p p l i c a n t 

64. After be ing held in police cus tody from 29 to 30 S e p t e m b e r 1988, 

the app l i can t was c h a r g e d wi th i n t e n t i o n a l d a m a g e to a n o t h e r person ' s 

p r o p e r t y a n d forceful r e s i s t ance to a publ ic officer, and the file on 

M r Vi ldeui l ' s compla in t was forwarded to t h e publ ic p rosecu to r ' s office. 

65. Fol lowing a fu r the r compla in t aga ins t h im, lodged on 12 D e c e m b e r 

1988 by a n o t h e r heavy-plant owner , M r R e m i r , the appl ican t was again 

t a k e n in to police cus tody by t h e Le L o r r a i n police, in t he pe r son of 

M r M u n i e r , on 23 F e b r u a r y 1989 at 8.30 a .m. and was d e t a i n e d unt i l 

8 o'clock the following m o r n i n g . H e a d m i t t e d t he offence a n d gave 

s t a t e m e n t s a bou t his ini t ial per iod in police cus tody in S e p t e m b e r 1988 

(see p a r a g r a p h 20 above) . 
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66. O n 24 F e b r u a r y 1989 the app l ican t a p p e a r e d before t h e For t -de -
F r a n c e C r i m i n a l C o u r t in accordance wi th t h e d i r e c t - c o m m i t t a l 
p r o c e d u r e , bu t asked for t i m e to p r e p a r e his case . H e was re leased u n d e r 
cour t supervis ion and was accordingly r e q u i r e d to r epo r t to t he Le Lor ra in 
police s t a t ion on 27 F e b r u a r y a n d 16 M a r c h 1989. T h e h e a r i n g was 
ad jou rned unt i l 13 M a r c h 1989. 

67. At t he hea r i ng , accord ing to the cour t record , t h e r e was a d i spu t e 
b e t w e e n t h e publ ic p r o s e c u t o r a n d the d e f e n d a n t ' s lawyers w h e n t h e 
public p rosecu to r refused to exclude a wi tness . T h e lawyers wen t to find 
t he C h a i r m a n of the Bar, w h o d e m a n d e d an apology from the public 
p rosecu to r for s t a t i n g t h a t he would not be told what to do by lawyers 
who knew n o t h i n g abou t p r o c e d u r e . W h e n the publ ic p rosecu to r refused 
to apologise and asked for it to be no ted in the record t h a t the lawyers had 
advised h im to t a k e a n o t h e r look a t his copy of t h e C o d e of C r i m i n a l 
P r o c e d u r e a n d had cal led h im a n i n c o m p e t e n t bully, all the lawyers 
p r e s e n t left the c o u r t r o o m , hav ing had the i r r e q u e s t for an a d j o u r n m e n t 
refused, and the h e a r i n g the re fo re c o n t i n u e d wi thou t t h e m . T h e police 
officers conf i rmed the i r s t a t e m e n t s , while t he appl ican t a r g u e d t h a t he 
had a d m i t t e d t he offence because he had b e e n hi t . In add i t ion , evidence 
was h e a r d from the doc tors (Dr T h o m a s had also given evidence d u r i n g 
the police inves t iga t ion on 1 M a r c h 1989). 

68. In a j u d g m e n t of 10 Apri l 1989 the Fo r t -de -F rance C r i m i n a l C o u r t 
found the app l i can t gui l ty of i n t en t iona l d a m a g e to a n o t h e r pe r son ' s 
p rope r ty a n d forceful r e s i s t ance to a publ ic officer, and gave h im a six-
m o n t h s u s p e n d e d pr i son s e n t e n c e . 

69. Appea l s aga ins t t he j u d g m e n t w e r e lodged by the public 
p ro secu to r ' s office on 11 Apri l , t he c o m p l a i n a n t on 14 Apri l and the 
app l ican t on 17 April 1989. 

70. O n 7 D e c e m b e r 1989 the C r i m i n a l Appea l s Division s tayed the 
p roceed ings in respec t of t h e c h a r g e s of i n t e n t i o n a l d a m a g e a n d forceful 
r e s i s t ance un t i l a final decis ion h a d b e e n given on the app l i can t ' s c r imina l 
compla in t a n d civil-party appl ica t ion a l l eg ing assau l t d u r i n g his t i m e in 
police cus tody (see above) . 

71 . In j u d g m e n t s of 5 April a n d 29 N o v e m b e r 1990 the C r i m i n a l 
Appea l s Division aga in s tayed the p roceed ings for t he s a m e r ea sons . 

72. Accord ing to the in format ion in the file, t he proceedings aga ins t the 
appl ican t have not since b e e n r e s u m e d by the publ ic p rosecu to r ' s office. 

II. R E L E V A N T D O M E S T I C LAW AND P R A C T I C E 

73. Art ic le 687 of t he Code of C r i m i n a l P r o c e d u r e (since r epea l ed ) 
provides : 

"Where a senior law-enforcement officer [of/icier de fm/ire judiciaire] is likely to be 
charged with a criminal offence, allegedly committed in the area in which he performs 
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his duties, whether or not in the course of those d u t i e s , t h e public prosecutor dealing 
with the case shall without delay submit an application to the Criminal Division of the 
Court of Cassation, which shall proceed and determine the matter in accordance with 
the procedure for settling conflicts of jurisdiction and shall designate the court 
responsible for the investigation or trial of the case." 

74. It is c lear from previous cases t h a t the p r o c e d u r e laid down in 
Art ic le 687, which was in force at t he m a t e r i a l t i m e , m u s t be set in 
mot ion wi thou t delay by the public p r o s e c u t o r - r ega rd l e s s of w h e t h e r 
t he p roceed ings w e r e i n s t i t u t e d by the p rosecu t ion or by t he c o m p l a i n a n t 
— as soon as the senior l aw-enforcement officer is accused a n d the re fore 
likely to be c h a r g e d . O t h e r w i s e , the i n v e s t i g a t i n g j u d g e and , consequen t ly , 
t he I n d i c t m e n t Division have no j u r i sd i c t i on (Cr imina l Division, 
7 N o v e m b e r 1973, Bulletin criminel no . 405; 22 J u n e 1978, ibid., no. 210; 
Full cour t , 31 May 1990, ibid., no. 221) . 

In add i t ion , a senior l aw-enforcement officer n a m e d in a compla in t as 
t he p e r p e t r a t o r of an offence m u s t be r e g a r d e d as likely to be cha rged 
wi th in the m e a n i n g of Art ic le 687; it is not necessa ry to find t h a t the re is 
sufficient evidence to w a r r a n t the c h a r g e . 

Lastly, t he p r o c e d u r e laid down in Art ic le 687 m u s t be set in mo t ion by 
the public p rosecu to r , r ega rd le s s of w h e t h e r p roceed ings were i n s t i t u t ed 
by m e a n s of d i rec t c o m m i t t a l or on a compla in t lodged wi th a civil-
pa r ty app l i ca t ion ( C r i m i n a l Division, 15 J a n u a r y 1968, D. 1969, 509, note 
byJ . -M.R . ) . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F A R T I C L E 3 O F T H E C O N V E N T I O N 

75. T h e app l i can t a l leged a violat ion of Art ic le 3 of the Conven t ion , 
which provides : 

"No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment." 

A. S u b m i s s i o n s o f t h o s e a p p e a r i n g b e f o r e t h e C o u r t 

76. T h e app l ican t s u b m i t t e d tha t he h a d b e e n h u m i l i a t e d and ill-
t r e a t e d at the police s t a t ion on 29 a n d 30 S e p t e m b e r 1988. H e 
m a i n t a i n e d t h a t t he record of his d e t e n t i o n , d r a w n up by the police 
officers, was u n t r u t h f u l : it was w h e n he had t r i ed to ge t u p to p r o t e s t and 
fetch his wife, so t h a t she could r e p e a t he r accusa t ions in front of h i m , t h a t 
the police officer had t h rown h im to t he g r o u n d and hit h im a n d a second 
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officer, a r r iv ing shor t ly a f t e rwards to lend ass i s t ance , had r e s t r a i n e d the 
appl ican t by p i n n i n g his a r m s beh ind his back. H e also a r g u e d t h a t his 
confessions had b e e n ob t a ined by violent m e a n s . T h e force used h a d b e e n 
excessive and unjust i f ied; he po in ted out t h a t he was of m e d i u m build a n d 
weighed only 60 kg. 

H e m a i n t a i n e d t h a t , bes ides the violence inflicted on h im as he was 
t ry ing to r u n away, he had b e e n handcuffed be tween 2.30 p .m. a n d 
11.30 p .m. and had had to spend the night in t h e secur i ty cell wi th his 
neck a n d a r m s cha ined to a wall a n d his a r m s a p a r t , and wi thou t 
a n y t h i n g to ea t . 

77. T h e app l ican t also compla ined of t he a t t i t u d e of t he a u t h o r i t i e s 
which had dea l t wi th the o rd ina ry compla in t he had lodged wi th the 
public p rosecu to r on 18 N o v e m b e r 1988. H e s u b m i t t e d t h a t , i n s t ead of 
conduc t ing a t h o r o u g h inves t iga t ion in to the even t s t h a t had p r o m p t e d 
his compla in t , t he public p rosecu to r ' s office h a d p roceeded to have h im 
t a k e n in to police cus tody aga in on 23 F e b r u a r y 1989, w h e n he had b e e n 
ques t i oned by one of t he Le Lor ra in police officers w h o m he h a d accused 
of i l l - t r e a t m e n t d u r i n g his ini t ial per iod in cus tody on 29 a n d 30 S e p t e m b e r 
1988. H e fu r the r s t a t e d tha t he had been p laced in cus tody for a th i rd t i m e 
on 28 F e b r u a r y a n d 1 M a r c h 1989, by officers from the La T r i n i t é police, in 
connec t ion wi th t he p r i m a facie offence of b r ing ing false accusa t ions , a n d 
t h a t the public p r o s e c u t o r ' s office had dec ided on the s a m e day to t ake no 
fu r the r ac t ion in respec t of his comp la in t . 

H e also compla ined of t he conduc t of t he p rosecu t ing a u t h o r i t i e s , 
a rgu ing t h a t t hey h a d m a d e every effort to play down the facts, in 
p a r t i c u l a r by d i s p u t i n g t h a t they a m o u n t e d to a ser ious offence; t he i r 
a t t i t u d e h a d led, initially, to his compla in t a n d civil-party app l ica t ion 
be ing dec la red inadmiss ib le . 

Lastly, he s t a t e d t h a t he had not been e x a m i n e d by an inves t iga t ing 
j u d g e abou t t h e even t s in issue un t i l 1991, a l m o s t t h r e e yea r s a f te r they 
had occur red , by which t ime the case had been r e m i t t e d , following a 
j u d g m e n t by t he C o u r t of Cas sa t i on , from the local cour t s to t he 
I n d i c t m e n t Division of t he B a s s e - T e r r e C o u r t of Appea l in G u a d e l o u p e . 
H e a s s e r t e d t h a t in F r e n c h overseas départements, in p a r t i c u l a r 
M a r t i n i q u e , police officers from the m a i n l a n d were ra re ly p rosecu ted , let 
a lone pun i shed , for i l l - t rea t ing locally born c i t izens . 

78. T h e G o v e r n m e n t cons idered , firstly, t h a t , r e g a r d be ing had to the 
C o u r t ' s case- law in the K laas case (see t he Klaas v. G e r m a n y j u d g m e n t of 
22 S e p t e m b e r 1993, Ser ies A no. 269, p . 17, § 29 in fine), it was not for the 
Conven t ion in s t i t u t ions "to s u b s t i t u t e [ thei r ] own a s s e s s m e n t of the facts 
for t h a t of the d o m e s t i c cour t s and , as a g e n e r a l ru le , it [was] for t he se 
cour t s to assess t h e evidence before t h e m ..." (see also the Ribi tsch 
v. A u s t r i a j u d g m e n t of 4 D e c e m b e r 1995, Ser ies A no. 336, p . 24, § 32) . 
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79. In the i n s t an t case t he G o v e r n m e n t cons ide red t h a t t h e var ious 
d o m e s t i c cour t s t h a t had e x a m i n e d the app l ican t ' s compla in t a n d civil-
p a r t y app l ica t ion h a d t a k e n pa r t i cu l a r ca re in assess ing the facts . In t h a t 
connec t ion , t he G o v e r n m e n t po in ted out t ha t two e x p e r t medica l opinions 
had been o rde r ed d u r i n g the inves t iga t ion - the First, by D r Cayol , having 
been s u b m i t t e d on 29 S e p t e m b e r 1989 a n d the second, by D r Ensfe lder , on 
27 D e c e m b e r 1991 - and t h a t those two e x p e r t s a n d D r T h o m a s , who had 
e x a m i n e d the appl ican t d u r i n g his t i m e in police cus tody, had given 
evidence to t he P r e s i d e n t of t he I n d i c t m e n t Division on 26 M a r c h 1993. 
T h e G o v e r n m e n t also no ted t h a t in its j u d g m e n t of 15 D e c e m b e r 1994 
the I n d i c t m e n t Division of t he B a s s e - T e r r e C o u r t of A p p e a l had t a k e n 
in to accoun t t he evidence given by D r Kec la rd (whom the app l i can t had 
gone to see on 1 O c t o b e r 1988 af ter be ing r e l eased from custody) at t h e 
C r i m i n a l C o u r t h e a r i n g on 13 M a r c h 1989. 

80. T h e G o v e r n m e n t fu r the r s u b m i t t e d t h a t the j u d g e s of t h e 
I n d i c t m e n t Division of t he B a s s e - T e r r e C o u r t of A p p e a l h a d u n d e r t a k e n 
a point -by-point compa r i son of t he app l i can t ' s a n d the police officers' 
vers ions of events , in the light of the medica l f indings s u b m i t t e d by 
D r T h o m a s and D r Kec la rd . T h e G o v e r n m e n t n o t ed t h a t only af ter 
ca r ry ing out a pa r t i cu l a r ly t h o r o u g h inves t iga t ion in to t he a l lega t ions 
aga ins t t h e t h r e e police officers accused by t h e app l ican t a n d after 
a n s w e r i n g five s e p a r a t e ques t ions - as to w h e t h e r t h e r e h a d been any 
violence, wha t form it had t a k e n , w h e n it had occur red , who h a d been 
respons ib le for it and w h e t h e r it had been lawful - had the I n d i c t m e n t 
Division concluded on 15 D e c e m b e r 1994 t h a t t h e r e was no ser ious 
evidence aga ins t t he police officers in ques t ion . 

8 1 . Last ly , t he G o v e r n m e n t po in ted out t h a t t he j u d g m e n t of t he 
I n d i c t m e n t Division h a d b e e n reviewed by the C o u r t of Cas sa t i on . 

82. T h e y added , however , t h a t they w e r e aware t h a t it was i n c u m b e n t 
on t h e m to adduce evidence e s t ab l i sh ing facts t h a t cast d o u b t on t he 
v ic t im 's accoun t , especial ly if t h a t accoun t was s u p p o r t e d by medica l 
evidence . In tha t connec t ion , they aga in re fe r red to t he I n d i c t m e n t 
Division's j u d g m e n t of 15 D e c e m b e r 1994 a n d t h e var ious exper t 
opinions a n d medica l cer t i f ica tes . 

83 . In the i r submiss ion , it followed from all those pieces of evidence 
t h a t t h e in jur ies s u s t a i n e d by the app l ican t had b e e n e x t r e m e l y slight 
and , above all, cons i s t en t wi th t he hypothes is of an a t t e m p t e d escape 
d u r i n g which the app l ican t had had to be r e s t r a i n e d by two police 
officers. T h e G o v e r n m e n t were consequen t ly of t he view t h a t t he i n s t an t 
case was c lear ly d i s t ingu i shab le from the T o m a s i v. F r a n c e case ( j udgmen t 
of 27 A u g u s t 1992, Ser ies A no. 241-A, p. 40, § 109), in which the F r e n c h 
G o v e r n m e n t had b e e n u n a b l e to give any exp l ana t i on as to t he cause of 
t he app l i can t ' s in jur ies . 
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B. T h e C o u r t ' s a s s e s s m e n t 

84. T h e C o u r t r e i t e r a t e s a t t he ou t se t t ha t i l l - t r e a t m e n t m u s t a t t a i n a 
m i n i m u m level of sever i ty if it is to fall wi th in the scope of Art ic le 3. T h e 
a s s e s s m e n t of this m i n i m u m is, in the n a t u r e of th ings , re la t ive : it d e p e n d s 
on all t he c i r c u m s t a n c e s of t he case , such as the d u r a t i o n of t he t r e a t m e n t , 
its physical or m e n t a l effects and , in some ins tances , t he sex, age a n d s t a t e 
of hea l t h of the v ic t im. In respec t of a pe r son depr ived of his l iberty, 
r ecour se to physical force which has not been m a d e s t r ic t ly necessa ry by 
his own conduc t d i m i n i s h e s h u m a n digni ty and is in pr inciple an 
in f r ingemen t of the r ight set forth in Art ic le 3 (see t he T e k i n v. T u r k e y 
j u d g m e n t of 9 J u n e 1998, Reports of'Judgments andDecisions 1998-IV,pp. 1517-
18, §§ 52-53, snALabita v. Italy [ G C ] , no. 26772/95, § 120, E C H R 2000-IV). 

T h e C o u r t also po in t s out t h a t w h e r e a n individual is t a k e n into police 
cus tody in good h e a l t h but is found to be in jured a t t h e t i m e of r e l ease , it is 
i n c u m b e n t on t he S t a t e to provide a p laus ib le e x p l a n a t i o n of how those 
injuries w e r e caused , failing which a c lear issue ar ises u n d e r Art ic le 3 of 
t he C o n v e n t i o n (see the following j u d g m e n t s : Selmouni v. France [ G C ] , 
no. 25803/94, § 87, E C H R 1999-V; T o m a s i ci ted above, pp. 40-41 , §§ 108-
11; and Rib i t sch c i ted above, pp . 25-26, § 34). 

85. T h e C o u r t observes t h a t in t he ins tan t case t he i l l - t r e a t m e n t 
c o m p l a i n e d of by t he app l ican t was m e t e d ou t while he was in police 
cus tody from 2 p .m. on 29 S e p t e m b e r 1988 unt i l 1 p .m. t he following day. 
It is not d i s p u t e d t h a t the appl ican t a t t e m p t e d to r u n away from the police 
s t a t ion and was forcibly r e t u r n e d . 

86. T h e C o u r t no t e s t h a t the G o v e r n m e n t did not d i s p u t e tha t the 
police officers had used force aga ins t the app l ican t while he was in 
custody. However , it observes t h a t t he app l i can t ' s a n d the G o v e r n m e n t ' s 
accounts differ as to w h e n a n d how f requen t ly t he violence occur red , since 
the appl icant m a i n t a i n e d t h a t he had b e e n subjec ted to i l l - t r e a tmen t not 
only w h e n he a t t e m p t e d to r u n away from the police s t a t ion bu t also 
t h r o u g h o u t his t i m e in custody. H e s t a t e d t h a t he had been kept on a 
cha i r wi th bo th a r m s held b e h i n d his back from 2.30 p .m. to 11.30 p .m. 
and t h a t he had s u b s e q u e n t l y been t a k e n to a secur i ty cell, w h e r e he had 
been cha ined u p wi th his a r m s a p a r t un t i l 8 o'clock the following m o r n i n g . 

1. As to the alleged lack of an effective investigation 

87. T h e subs t ance of t h e app l i can t ' s a l l ega t ions was t h a t t he re levan t 
a u t h o r i t i e s had not ca r r i ed out , a t least initially, an effective inves t iga t ion 
in to his c o m p l a i n t s of i l l - t r e a t m e n t ; t h a t was d i s p u t e d by the G o v e r n m e n t . 

88 . T h e C o u r t h a s a l r eady held t h a t p r o c e d u r a l obl iga t ions may , in 
var ious con tex t s , be der ived from the provis ions of t he Conven t ion , 
w h e r e t h a t is perceived as a necessa ry m e a n s of e n s u r i n g tha t t he r igh t s 
g u a r a n t e e d u n d e r the C o n v e n t i o n a re not t heo re t i ca l or i l lusory bu t 
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prac t ica l and effective. For e x a m p l e , t he obl igat ion to conduc t an effective 
inves t iga t ion into a d e a t h caused by t h e S t a t e secur i ty forces has on tha t 
accoun t been der ived from Art ic le 2 of the C o n v e n t i o n , which g u a r a n t e e s 
t he r igh t to life (see the M c C a n n and O t h e r s v. the U n i t e d Kingdom 
j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A no. 324, pp . 47-49, §§ 157-64). 

89. T h e C o u r t cons iders t h a t w h e r e an individual m a k e s a credible 
a s se r t ion t h a t he has suffered t r e a t m e n t infr inging Art ic le 3 at t h e hands 
of t he police or o t h e r s imi la r a g e n t s of t he S t a t e , t h a t provision, r ead in 
conjunct ion wi th the S t a t e ' s g e n e r a l d u t y u n d e r Ar t ic le 1 of t h e 
C o n v e n t i o n to " secure to everyone wi th in [its] j u r i sd ic t ion t he r igh t s and 
f r eedoms def ined in ... [ the] C o n v e n t i o n " , r equ i r e s by impl ica t ion tha t 
t h e r e should be an effective official inves t iga t ion . 

As wi th an inves t iga t ion u n d e r Art ic le 2, such an inves t iga t ion should 
be capab le of l ead ing to the ident i f icat ion and p u n i s h m e n t of those 
respons ib le (see, in re la t ion to Art ic le 2 of the C o n v e n t i o n , the following 
j u d g m e n t s : M c C a n n and O t h e r s c i ted above , p . 49 , § 161; K a y a v. T u r k e y , 
19 F e b r u a r y 1998, Reports 1998-1, p . 324, § 86; and Ya§a v. T u r k e y , 
2 S e p t e m b e r 1 9 9 8 , 7 ^ 0 ^ 1998-VI, p . 2438, § 98) . O t h e r w i s e , the gene ra l 
legal p roh ib i t ion of t o r t u r e and i n h u m a n and d e g r a d i n g t r e a t m e n t or 
p u n i s h m e n t would , desp i t e its f u n d a m e n t a l i m p o r t a n c e , be ineffective in 
p rac t i ce and it would be possible in some cases for a g e n t s of t he S t a t e to 
a b u s e t h e r i gh t s of those wi th in t he i r cont ro l w i th v i r tua l i m p u n i t y (see 
Labita c i ted above, § 131). 

90. W h e t h e r it is a p p r o p r i a t e or necessa ry to find a p rocedu ra l b reach 
of Art ic le 3 will t he re fo re d e p e n d on the c i r c u m s t a n c e s of the pa r t i cu l a r 
case . 

9 1 . In t he case of Assenov and O t h e r s v. Bu lga r i a ( j udgmen t of 
28 O c t o b e r 1998, Reports 1998-VIII, p . 3290, §§ 102-03) t h e C o u r t m a d e a 
finding of a p rocedura l b r e a c h of Ar t ic le 3 on account of t he i n a d e q u a c y of 
t he inves t iga t ion conduc t ed by the a u t h o r i t i e s in to t h e app l ican t ' s 
c o m p l a i n t s t ha t he had b e e n severely i l l - t rea ted by the police. However , 
in t h a t case t he C o u r t was unab le to r each any conclus ion as to w h e t h e r 
t h e app l i can t ' s injuries had in fact b e e n caused by the police as he had 
a l leged . T h e inabi l i ty to m a k e any conclusive findings of fact in tha t 
r ega rd der ived a t least in pa r t from t h e fai lure of the a u t h o r i t i e s to reac t 
effectively to those compla in t s a t t he re levan t t i m e . 

92. In the i n s t an t case , t he C o u r t observes t h a t a police inves t iga t ion 
was in i t i a t ed by the public p ro secu to r ' s office on 30 N o v e m b e r 1988, less 
t h a n fifteen days af ter t he appl ican t had lodged an o rd ina ry c r imina l 
c o m p l a i n t . T h e doc tors w h o had e x a m i n e d the appl ican t while he was in 
police cus tody a n d i m m e d i a t e l y af ter his re lease were in te rv iewed on 
28 F e b r u a r y and 1 M a r c h 1989 respect ively. T h e app l ican t h imse l f was 
in te rv iewed on 23 a n d 28 F e b r u a r y and 1 M a r c h 1989. 
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T h e C o u r t observes t h a t , while it is r e g r e t t a b l e t h a t t he a u t h o r i t i e s saw 
fit to t ake a d v a n t a g e of the app l i can t ' s d e t e n t i o n in police cus tody to car ry 
ou t those in terviews, t he first one (on 23 F e b r u a r y ) took place in t he 
con tex t of an inves t iga t ion in to a s e p a r a t e compla in t aga ins t the 
app l ican t for d a m a g e to m a c h i n e r y and was c o n d u c t e d by a n officer from 
t h e Le Lor ra in police, M r M u n i e r , who h a d not b e e n p re sen t w h e n the 
app l i can t had a t t e m p t e d to escape d u r i n g his t i m e in police cus tody on 
29 and 30 S e p t e m b e r 1988 (see p a r a g r a p h 62 above, point 4) . T h e C o u r t 
also notes t h a t the app l i can t ' s in terview on 28 F e b r u a r y a n d 1 M a r c h 1989 
was conduc t ed by police officers f rom a different force, t he La T r i n i t é 
g e n d a r m e r i e , and tha t t h e r e is n o t h i n g in t he record of t he in te rv iew to 
sugges t t ha t he was unab le to speak freely about t h e even t s t h a t had 
p r o m p t e d his comp la in t . 

It c a n n o t t he r e fo r e be a r g u e d t h a t , as r e g a r d s t h e police inves t iga t ion 
in i t i a ted following the app l i can t ' s compla in t , t he publ ic p rosecu to r failed 
to conduc t an effective inves t iga t ion or was inact ive or lacking in di l igence 
(con t ras t Selmouni c i ted above, § 79). Last ly , it is not d i spu ted t h a t once 
t h e app l i can t ' s compla in t and civil-party appl ica t ion had been r e m i t t e d to 
it , the I n d i c t m e n t Division of t h e B a s s e - T e r r e C o u r t of Appea l took 
n u m e r o u s s teps to e s t ab l i sh t he facts a n d did so wi th p a r t i c u l a r c a r e . 

2. As to the allegations of violence against the applicant during his attempted 
escape from the police station 

93. T h e C o u r t no tes a t t he ou t se t t ha t t he G o v e r n m e n t did not d i spu t e 
t h e a l lega t ions of violence. It also no tes t h a t D r T h o m a s , who was 
s u m m o n e d on the police officers' in i t ia t ive af ter t h e a t t e m p t e d escape , 
e x a m i n e d the app l ican t towards t he end of t he a f te rnoon of 29 S e p t e m b e r 
1988 and did not observe any a n o m a l i e s or signs of injuries or blows to his 
body. T h e appl ican t a p p a r e n t l y even s t a t e d t h a t he had n o t h i n g to r epor t . 

94. Admi t t ed ly , t h e medica l cer t i f ica te d r a w n u p by D r Kéc la rd on 
1 O c t o b e r 1988, the day af ter t he app l ican t was r e l eased from custody, 
refers to heavy' b ru i s ing wi th i m p a i r e d mobil i ty of the r ight shou lder , 
signs tha t bo th wr i s t s had been bound , and l u m b a r pa in wi th t e m p o r a r y 
scoliosis due to m u s c u l a r con t r ac t i on . T h e cer t i f icate does not m e n t i o n 
any o t h e r b ru i ses , ecchymoses , ab ra s ions or, in p a r t i c u l a r , any m a r k s on 
the neck such as migh t be expec ted to be observed af ter a pe r son has been 
cha ined up for a whole n igh t . 

95. T h e C o u r t also observes t h a t t he expe r t r epo r t issued by Dr Cayol 
on 29 S e p t e m b e r 1989 s t a t e s : " H a v i n g fami l ia r i sed myself wi th 
D r Kéc la rd ' s med ica l cer t i f ica te a n d t a k e n in to account t he in fo rmat ion 
avai lable from t h e q u e s t i o n i n g a n d the [medica l ] e x a m i n a t i o n ... on 
1 O c t o b e r 1988 [ the app l ican t ] p r e s e n t e d a bru ise on the r ight shou lde r 
(af ter hav ing fallen from a n u p r i g h t posi t ion) a n d pa in w h e n us ing his 
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wris ts and the l u m b a r reg ion ..." T h o s e findings were conf i rmed by the 
expe r t r epo r t s u b m i t t e d by D r Ens fe lde r on 27 D e c e m b e r 1991. 

96. In addi t ion , the C o u r t no tes t h a t , accord ing to t h e medica l expe r t s 
in te rv iewed by the P re s iden t of the I n d i c t m e n t Division on 26 M a r c h 1993, 
"where b ru i s ing resu l t s from musc le or l i gamen t d a m a g e , the after-effects 
a re f r equen t ly de layed for a per iod t h a t var ies accord ing to t he in tens i ty of 
t he t r a u m a t i c impac t a n d m a y be as long as two or t h r e e days , a n d the 
pa in a r i s ing from i n f l a m m a t i o n is l ikewise de layed unt i l t h a t m o m e n t " . 

97. C o n s e q u e n t l y , the C o u r t canno t d i scern any facts capab le of 
cas t ing doub t on the d o m e s t i c c o u r t s ' f indings as r e g a r d s t he cause of the 
physical pa in a n d after-effects desc r ibed above; it m a y the re fo re be 
cons ide red tha t those p h e n o m e n a resu l t ed from the violence used d u r i n g 
the app l i can t ' s a t t e m p t e d escape (see t h e K laas j u d g m e n t c i ted above, 
p. 17, § 30, and , by way of con t r a s t , the Ribi tsch j u d g m e n t c i ted above, 
pp. 25-26, § 34) . 

98 . It is t he re fo re t he C o u r t ' s t a sk to d e t e r m i n e w h e t h e r t he force 
used in the i n s t a n t case was p r o p o r t i o n a t e . In this connec t ion , t he C o u r t 
a t t a c h e s pa r t i cu l a r weight to the injuries sus t a ined . T h e C o u r t no tes tha t 
on 1 O c t o b e r 1988 D r Kec la rd p resc r ibed e ight days ' sick-leave and 
t r e a t m e n t cons i s t ing of X- rays a n d phys io the rapy to r e s t o r e funct ion and 
t h a t he s u b s e q u e n t l y e x t e n d e d the sick-leave un t i l 20 O c t o b e r 1988. It 
fu r the r no tes t h a t in his exper t r epo r t of 29 S e p t e m b e r 1989 D r Cayol 
concluded t h a t the p rob l ems expe r i enced as a resu l t of t he police 
officers' i n t e rven t ion had caused " to t a l physical incapac i ty for t h r e e days 
[and] t e m p o r a r y to ta l unf i tness for work for n i n e t e e n days" . Last ly , it 
notes t h a t on 27 D e c e m b e r 1991 D r Ensfe lder conc luded: "In view of the 
n a t u r e of [ the] injur ies a n d the t r e a t m e n t p resc r ibed , the twen ty days 
o r d e r e d by t h e a t t e n d i n g physician can r easonab ly be accep ted as a 
per iod of to ta l unf i tness for work. T h e occupa t ion of a heavy-plant dr iver 
m a k e s cons ide rab le d e m a n d s on t h e j o i n t s of t he u p p e r l imbs , in 
pa r t i cu l a r the shou lde r j o in t , a n d c a n n o t be ca r r i ed on unless t h a t j o in t is 
func t ion ing proper ly . " 

99. T h e C o u r t is of t he opinion t h a t , in view of t he app l i can t ' s injur ies , 
which main ly affected his r ight shou lde r , it can be a s s u m e d t h a t the 
decision to certify h i m unfit for work for a per iod of twen ty days was 
neces s i t a t ed by t h e specific n a t u r e of his occupa t ion as a heavy-plant 
dr iver . 

100. T h e C o u r t poin ts ou t t h a t in t h e i n s t an t case t he app l ican t did not 
deny hav ing a t t e m p t e d to escape . In add i t ion , it is a p p a r e n t from the 
records of t he in te rv iews on 29 a n d 30 S e p t e m b e r 1988 t h a t t he appl ican t 
acknowledged t h a t he had " r e s i s t ed" a n d " jos t led" t he police officers while 
a t t e m p t i n g to r u n away. It is also c lea r from the record of t he app l i can t ' s 
in te rv iew on 28 F e b r u a r y 1989 t h a t he acknowledged "hav ing pu t up some 
r e s i s t a n c e " to t he po l i cemen who were a t t e m p t i n g to r e s t r a i n h im. 
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F u r t h e r m o r e , it is not a p p a r e n t from the evidence given on 1 M a r c h 1989 
by D r T h o m a s , who e x a m i n e d h im while he was in police custody, t ha t the 
appl ican t had been b e a t e n . Nor does the medica l cer t i f ica te d r a w n up by 
D r Kec la rd indica te t h a t he observed any signs of blows to t he app l i can t ' s 
body. 

101. T h e C o u r t consequen t ly cons iders , like the C o m m i s s i o n , t h a t it 
has not been es tab l i shed t h a t t he force used d u r i n g the inc ident was 
excessive or d i s p r o p o r t i o n a t e . 

T h e r e has accordingly been no violat ion of Art ic le 3 of the Conven t i on 
as r e g a r d s the force used aga ins t t he appl ican t d u r i n g his a t t e m p t e d 
escape . 

3. As to the allegations of ill-treatment by police officers after the applicant's 
attempted escape 

102. T h e C o u r t observes t h a t t h e app l i can t m a i n t a i n e d t h a t he h a d 
been subjec ted to violence af ter the doc to r ' s visit and , in pa r t i cu l a r , t h a t 
he had been cha ined u p in a secur i ty cell , wi th his a r m s a p a r t , for a whole 
n ight . Whi le t he injur ies su s t a ined m a y well be cons i s t en t wi th t he 
app l i can t ' s vers ion of even t s , t he C o u r t no tes t h a t j u d g m e n t was given 
aga ins t him by the na t i ona l cour t s , which cour t s , in r e a c h i n g the 
conclusion t h a t t he appl ican t had in jured h imsel f whi le res i s t ing a r r e s t 
d u r i n g his a t t e m p t to escape a n d t h a t he had not been subjected to any 
i l l - t r e a tmen t after t h a t inc ident , had the benefi t of h e a r i n g evidence from 
the appl ican t h imsel f a n d var ious wi tnesses a n d of eva lua t ing t he i r 
credibi l i ty (see t he Klaas j u d g m e n t c i ted above, p . 17, § 30) . 

103. T h e C o u r t no tes , for e x a m p l e , t h a t the I n d i c t m e n t Division of the 
B a s s e - T e r r e C o u r t of A p p e a l held in its j u d g m e n t of 15 D e c e m b e r 1994 
t h a t "from M a r c h 1989, a s ignif icant ly different vers ion e m e r g e d from 
[the app l i can t ' s ] s t a t e m e n t s " a n d t h a t it exp res sed r e se rva t ions as to the 
"we igh t " to be a t t a c h e d to t he app l i can t ' s s t a t e m e n t s , see ing t h a t they 
con ta ined "a f u n d a m e n t a l con t r ad i c t ion , which n a t u r a l l y d imin i sh [ed ] 
the i r credibi l i ty" . 

104. Admi t t ed ly , t he C o u r t no tes t h a t in its j u d g m e n t t he I n d i c t m e n t 
Division, which e x a m i n e d the app l i can t ' s a l l ega t ions wi th g r e a t ca re , 
accep ted t h a t " the pa in , scoliosis a n d m a r k s ind ica t ing tha t bo th wr is t s 
had been bound [migh t ] be cons i s ten t with a fall, a scuffle a n d be ing 
cha ined u p " and r e i t e r a t e d two a r g u m e n t s advanced by the app l ican t 
which , in his submiss ion , c o r r o b o r a t e d his s t a t e m e n t t h a t he had b e e n 
subjec ted to violence long af ter t he s t a r t of t he a f t e rnoon : "firstly, no 
physical a n o m a l i e s had been no ted d u r i n g D r T h o m a s ' s visit yet a 
n u m b e r of lesions h a d s u b s e q u e n t l y been observed by D r Kec la rd ; 
secondly, he had d e n i e d the offence on 29 S e p t e m b e r , yet a confession 
had sudden ly been ob t a ined the following day. Accordingly, he a r g u e d , 
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s o m e t h i n g had h a p p e n e d be tween the first and second medica l 
e x a m i n a t i o n s a n d b e t w e e n the den ia l s and the confess ions" . 

105. However , the C o u r t notes t h a t the I n d i c t m e n t Division of the 
C o u r t of Appea l held t h a t t h a t r e a s o n i n g was "not in any way cons i s ten t 
wi th t he ev idence" . It s t a t ed : "... the a l l ega t ion of a cha in be ing tied 
a r o u n d his neck and a t t a c h e d to the wall of t he cell was not m a d e 
spon taneous ly by [the a p p l i c a n t ] . H e did not refer to t h a t inc iden t unt i l 
his first e x a m i n a t i o n on 2 S e p t e m b e r 1991 by t h e P re s iden t of the 
I n d i c t m e n t Division of t he B a s s e - T e r r e C o u r t of Appea l ... T h e a l l ega t ion 
is, moreove r , wholly i ncompa t ib l e wi th t he s t a n d a r d official d e s i g n of 
secur i ty cells, and [ the app l ican t ] was confused about the m a t t e r at the 
g e n e r a l conf ron ta t ion on 12 S e p t e m b e r 1994. T h e fact t h a t [ the 
app l i can t ] did not compla in of any pa in to D r T h o m a s [at his med ica l 
e x a m i n a t i o n while in police cus tody] but did to D r Kec la rd two days la te r 
does not necessar i ly m e a n t h a t a n y violence occur red in the i n t e rven ing 
per iod since, as t he t h r e e doc to r s in te rv iewed on 26 M a r c h 1993 po in ted 
out , pa in is s o m e t i m e s not felt un t i l two to t h r e e days a f t e rwards . Nor 
w e r e t he confessions of 30 S e p t e m b e r necessar i ly the resul t of ill-
t r e a t m e n t m e t e d out the n ight before . [The app l i can t ] was en t i r e ly a t 
l iber ty to r e t r a c t t h e m shor t ly a f t e rwards . Yet he did not do so un t i l the 
h e a r i n g on 13 M a r c h 1989 [in t h e c r imina l p roceed ings aga ins t h i m ] , 
hav ing in the m e a n t i m e conf i rmed t h e m to o t h e r police officers and a 
m e m b e r of the S t a t e legal service. T h e r e is the re fore no proof at all t ha t 
[ the app l i can t ] was i l l - t rea ted af ter t he police officers ' ini t ial efforts to 
r e s t r a i n h im; only at t h a t t i m e was he subjec ted to any violence ..." 

106. F u r t h e r m o r e , wi th r ega rd to t h e o t h e r a l lega t ions of violence 
aga ins t t he app l i can t d u r i n g his t i m e in police cus tody - in p a r t i c u l a r , as 
set ou t in the record of the conf ron ta t ion b e t w e e n the app l ican t a n d the 
officers from the Le L o r r a i n police on 25 J a n u a r y 1993, in which the 
app l ican t m a i n t a i n e d t h a t while in custody, he h a d b e e n p u n c h e d and 
"kicked on the backs ide" by police officer M u n i e r , had fallen on his left 
side and had felt pa in in his left shou lde r - the C o u r t no tes t h a t it is not 
a p p a r e n t f rom the medica l cer t i f ica te issued by D r Kec la rd on 1 O c t o b e r 
1988 tha t the appl ican t received any blows. It also no tes t h a t before the 
conf ron ta t ion t he app l ican t h a d neve r compla ined of having b e e n "kicked 
on t h e backs ide" . Last ly , t he C o u r t no tes t h a t t he medica l cer t i f icate 
issued by D r Kec la rd and the two exper t med ica l opinions m e n t i o n an 
injury to t he r ight shou lde r a n d not to t he left shou lde r . 

107. T h e C o u r t accordingly cons iders t h a t d u r i n g the p roceed ings 
before t he C o n v e n t i o n ins t i tu t ions no m a t e r i a l has b e e n a d d u c e d tha t 
could call in to ques t ion t he f indings of the I n d i c t m e n t Division of the 
B a s s e - T e r r e C o u r t of A p p e a l or a d d weight to t he app l i can t ' s a l lega t ions 
before t h e C o m m i s s i o n or t he C o u r t (see t he K laas j u d g m e n t ci ted above, 
p . 17, §§ 29-30). It observes , in pa r t i cu l a r , t h a t the appl ican t was u n a b l e to 



78 CALOC v. FRANCIE JUDGMENT 

give a precise desc r ip t ion of the secur i ty cell in which he had al legedly 
been cha ined up d u r i n g the n igh t . 

108. T h e C o u r t is accordingly of t he opinion, as the C o m m i s s i o n was , 
t ha t t he app l i can t ' s a l lega t ions conce rn ing t r e a t m e n t to which he had 
been subjec ted af ter t he first doc tor ' s visit la te in t he a f t e rnoon of 
29 S e p t e m b e r 1988 a re not s u b s t a n t i a t e d sufficiently precisely and 
sufficiently cons is ten t ly for the C o u r t to be able to hold t h a t t h e r e has 
been a violat ion of Art ic le 3. 

109. T h e r e has c o n s e q u e n t l y been no violat ion of Ar t ic le 3 of t h e 
Conven t i on in the in s t an t case . 

II. A L L E G E D V I O L A T I O N O F ARTICLE 6 O F T H E C O N V E N T I O N 

110. T h e appl ican t compla ined of the excessive l e n g t h of the 
p roceed ings in respec t of t he c r imina l compla in t and civil-party 
appl ica t ion which he h a d lodged aga ins t the pe r sons responsib le for t he 
i l l - t r e a tmen t to which , he a l leged , he had been subjec ted while in police 
cus tody in S e p t e m b e r 1988. H e rel ied on Art ic le 6 § 1 of the Conven t ion , 
the re levan t pa r t s of which provide: 

"In the determination of his civil rights and obligations everyone is entitled to a ... 
hearing within a reasonable time by [a] ... tribunal..." 

A. T h e G o v e r n m e n t ' s p r e l i m i n a r y o b j e c t i o n 

111. T h e G o v e r n m e n t r e i t e r a t e d before the C o u r t the p r e l im ina ry 
object ion t h a t they h a d a l r eady ra i sed before t he C o m m i s s i o n , n a m e l y 
t h a t the app l ica t ion was i ncompa t ib l e ralione materiae wi th the provisions 
of t he C o n v e n t i o n because t he app l ican t h a d not filed a c la im for d a m a g e s 
in the c r imina l cour t s d e a l i n g wi th his appl ica t ion to jo in t he p roceed ings 
as a civil p a r t y a n d because t he j u d g m e n t of 15 D e c e m b e r 1994, in which it 
had been dec ided to t ake no ac t ion on the compla in t for lack of sufficient 
evidence , had left open the possibility of fu tu re civil c la ims by the 
app l i can t . 

T h e app l ican t d i s p u t e d t h a t a r g u m e n t . 

112. T h e C o u r t notes t h a t this object ion has a l r eady been e x a m i n e d by 
the C o m m i s s i o n , which dec ided to d ismiss it. T h e C o u r t sees no reason to 
d e p a r t from the C o m m i s s i o n ' s analysis and d ismisses it l ikewise (see t he 
Mia i lhe v. F r a n c e (no. 2) j u d g m e n t of 26 S e p t e m b e r 1996, Reports 1996-TV, 
p. 1335, § 37, a n d Maini v. France, no . 31801/96, § 30, 26 O c t o b e r 1999, 
u n r e p o r t e d ) . 
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B. C o m p l i a n c e w i t h A r t i c l e 6 § 1 

113. In the app l i can t ' s submiss ion , t he l eng th of t he p roceed ings , 
which a m o u n t e d to seven yea r s a n d t h r e e days , did not satisfy the 
" r ea sonab l e t i m e " r e q u i r e m e n t laid down in Art ic le 6 § 1 of the 
Conven t ion . 

114. T h e G o v e r n m e n t con te s t ed tha t a r g u m e n t , while t he C o m m i s s i o n 
accep ted it. 

115. T h e G o v e r n m e n t po in ted ou t t h a t two exper t medica l opinions 
had had to be ob ta ined in o r d e r to d e t e r m i n e t he exact pe r iod of to ta l 
unf i tness for work, t h a t t h e j u d g e s in cha rge of the var ious s tages of the 
invest igat ion had had to t ravel from Basse -Ter re in G u a d e l o u p e to the 
scene of the events a t Fo r t -de -France in M a r t i n i q u e , t ha t , because the 
police officers accused by the appl ican t had been t r ans fe r r ed e l sewhere , it 
had been necessary to send l e t t e r s of r e q u e s t before they could be 
in terv iewed or cha rged , and , lastly, t h a t the geograph ica l d i s tance 
be tween the accused, the compla inan t a n d the wi tnesses had m a d e it 
pa r t i cu la r ly difficult for t he j u d g e s to a r r a n g e hea r ings and confronta t ions . 

116. Last ly , t h e G o v e r n m e n t no ted t h a t in seven years of p roceed ings 
t h r e e j u d g m e n t s had been de l ivered by the C r i m i n a l Division of t he C o u r t 
of C a s s a t i o n , one by the I n d i c t m e n t Division of t he Fo r t -de -F rance C o u r t 
of Appea l a n d n ine by the I n d i c t m e n t Division of t he B a s s e - T e r r e C o u r t of 
Appea l . 

117. T h e C o u r t no tes t h a t t h e p roceed ings in issue b e g a n on 3 M a r c h 
1989, when the app l ican t lodged a compla in t and an app l ica t ion to j o in the 
p roceed ings as a civil pa r ty , a n d e n d e d on 6 M a r c h 1996, w h e n the C o u r t of 
C a s s a t i o n del ivered its j u d g m e n t . T h e y the re fo re l a s ted seven years and 
t h r e e days. 

118. T h e C o u r t r e i t e r a t e s t h a t the r e a s o n a b l e n e s s of the l e n g t h of 
p roceed ings is to be assessed wi th d u e r e g a r d to t he following cr i te r ia : 
t he complex i ty of t he case , t he conduc t of t he appl ican t a n d t h e conduct 
of t he a u t h o r i t i e s dea l ing wi th t h e case (see, in pa r t i cu l a r , Selmouni c i ted 
above, § 112). 

119. In t h e i n s t a n t case t he C o u r t no tes , as the C o m m i s s i o n did, t h a t 
t h e p roceed ings l a s ted m o r e t h a n seven years mere ly in respec t of the 
inves t iga t ion of t he app l i can t ' s c r imina l compla in t a n d civil-party 
app l ica t ion . It also notes t h a t it took near ly two years before the 
P re s iden t of the I n d i c t m e n t Division of the B a s s e - T e r r e C o u r t of Appea l 
was i n s t ruc t ed to inves t iga te t he compla in t , as the jud ic ia l a u t h o r i t i e s had 
previously cons ide red - wrongly — t h a t t he facts of t he case could not give 
rise to a civil-party app l ica t ion . 

120. Last ly, t h e C o u r t cons iders tha t special d i l igence was r e q u i r e d of 
t h e r e l evan t jud ic ia l a u t h o r i t i e s in inves t iga t ing a compla in t lodged by an 
individual a l leging t h a t he had b e e n subjec ted to violence by police officers 
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(see, mutatis mutandis, the Dous t a ly v. F r a n c e j u d g m e n t of 23 Apri l 1998, 
Reports 1998-11, p . 859, § 48) . A l t h o u g h the I n d i c t m e n t Division of the 
B a s s e - T e r r e C o u r t of Appea l , in pa r t i cu l a r , ca r r i ed out an especial ly 
t h o r o u g h a n d me t i cu lous inves t iga t ion , the necessary d i l igence was not 
shown in t he case as a whole . 

121. T h e C o u r t is consequen t ly of the opinion t h a t such a l eng thy 
per iod c a n n o t be cons ide red r ea sonab le wi th in t he m e a n i n g of Art ic le 6 
§ 1. 

122. T h e r e has the re fo re been a violat ion of Art ic le 6 § 1 of the 
Conven t i on . 

III. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

123. Art ic le 41 of the C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

124. T h e appl ican t sought c o m p e n s a t i o n for p e c u n i a r y and 
professional d a m a g e s u s t a i n e d as a resul t of t he d e t e n t i o n in police 
cus tody compla ined of, bu t m a d e no quant i f ied c la im. H e also sought t he 
s u m of 350,000 F r e n c h francs (FRF) for non -pecun ia ry d a m a g e . 

125. T h e G o v e r n m e n t no t ed t h a t , wi th r ega rd to non-pecun ia ry 
d a m a g e , t he app l ican t m a d e no d is t inc t ion b e t w e e n the a m o u n t he 
wished to be a w a r d e d in respec t of a violat ion of Art ic le 3 of t he 
Conven t i on a n d the a m o u n t r e su l t i ng from a violat ion of Ar t ic le 6. T h e y 
cons ide red t h a t in any event t h e s u m c la imed was excessive. 

126. T h e C o u r t fails to see any causal link b e t w e e n the viola t ion of 
Art ic le 6 § 1 of t he C o n v e n t i o n and any pecun ia ry d a m a g e t h a t the 
app l ican t migh t have sus t a ined . T h e app l i can t ' s c la ims u n d e r this h e a d 
should the re fore be d i smissed (see, a m o n g o t h e r a u t h o r i t i e s , Nikolova 
v. Bulgaria [ G C ] , no. 31195/96, § 73, E C H R 1999-11, and t h e D e m i r and 
O t h e r s v. T u r k e y j u d g m e n t of 23 S e p t e m b e r 1998, Reports 1998-VI, 
p . 2660, § 63) . 

O n the o t h e r hand , the C o u r t cons iders t h a t t he app l ican t u n d o u b t e d l y 
sus t a ined non-pecun ia ry d a m a g e on account of the l eng th of the 
p roceed ings in issue. H a v i n g r e g a r d to t he c i r c u m s t a n c e s of t he case and 
m a k i n g its a s s e s s m e n t on a n equ i t ab l e basis as r e q u i r e d by Art ic le 4 1 , it 
awa rds h im F R F 60,000 u n d e r this head . 
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B. C o s t s a n d e x p e n s e s 

127. T h e app l ican t , who was g r a n t e d legal aid in connec t ion wi th the 
p roceed ings before the C o u r t , c l a imed the s u m of F R F 150,000 in respect 
of t he costs i ncu r red bo th in t he na t iona l cour t s and before t h e C o u r t . 

128. T h e G o v e r n m e n t observed t h a t the appl ican t had not p roduced 
any d o c u m e n t a r y evidence of t h e costs a n d expenses i ncu r r ed a n d t h a t he 
had been g r a n t e d legal aid before t he C o u r t . T h e y cons ide red t h a t , on an 
equ i t ab l e bas is , a n award of F R F 10,000 could be m a d e . 

129. H a v i n g r ega rd to the fact t h a t M r Caloc , who was g r a n t e d legal 
aid before t he C o u r t , did not p r o d u c e any bill of costs , t he C o u r t dismisses 
his c la im for costs a n d expenses (see Labita c i ted above, § 210) . However , 
the appl ican t m u s t have i ncu r r ed some costs in be ing r e p r e s e n t e d before 
t he C o u r t by a lawyer of the Fo r t -de -F rance Bar (for d ra f t ing m e m o r i a l s 
a n d a t t e n d i n g the h e a r i n g ) ; t he C o u r t cons iders it r e a sonab l e to award 
h im u n d e r this h e a d the s u m of F R F 10,000 p roposed by the 
G o v e r n m e n t , in add i t ion to t h e a m o u n t a l r eady received in legal aid. 

C. D e f a u l t i n t e r e s t 

130. Accord ing to the in fo rma t ion avai lable to t he C o u r t , t he s t a t u to ry 
r a t e of i n t e r e s t appl icable in F r a n c e a t t h e d a t e of adop t ion of t h e p re sen t 
j u d g m e n t is 2.74% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Dismisses u n a n i m o u s l y the G o v e r n m e n t ' s p r e l i m i n a r y object ion; 

2. Holds by six votes to one t h a t t h e r e has b e e n no violat ion of Art ic le 3 of 
the Conven t ion ; 

3. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a viola t ion of Art ic le 6 § 1 of the 
Conven t ion ; 

4. Holds u n a n i m o u s l y 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l ican t , wi th in t h r e e 
m o n t h s : 

(i) F R F 60,000 (sixty t h o u s a n d F r e n c h francs) in respec t of non-
pecun ia ry d a m a g e ; 
(ii) F R F 10,000 ( t en t h o u s a n d F r e n c h francs) in respec t of costs 
a n d expenses ; 

(b) t h a t s imple i n t e r e s t at an a n n u a l r a t e of 2.74% shall be payable 
from the expiry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 
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5. Dismisses u n a n i m o u s l y t he r e m a i n d e r of the app l i can t ' s c la im for j u s t 
sa t isfact ion. 

Done in F rench , and de l ivered at a publ ic h e a r i n g in the H u m a n Righ t s 
Bui ld ing, S t r a sbou rg , on 20 J u l y 2000. 

S. DOLLÉ W. FUHRMANN 

R e g i s t r a r P r e s i d e n t 

In accordance wi th Art ic le 45 § 2 of t he C o n v e n t i o n a n d Ru le 74 § 2 of 
the Rules of C o u r t , t he par t ly d i s sen t ing opinion of M r s Greve is a n n e x e d 
to this j u d g m e n t . 

W.F . 
S.D. 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E G R E V E 

In the p r e s e n t case I have found a viola t ion of Art ic le 3 of the 
Conven t i on . Un l ike t he major i ty , I do not Find t h a t M r Ca loc can be held 
respons ib le for t he med ica l p r o b l e m s which he h a d w h e n re leased from 
d e t e n t i o n . 

C o n c e r n i n g M r Caloc ' s h e a l t h , the following evidence is avai lable : 
1. M r Ca loc was bo rn in M a r t i n i q u e on 5 M a r c h 1954. H e weighs some 

63 kg. H e is i l l i t e ra te , speaks the local Creole l a n g u a g e and , wi th difficulty, 
some F r e n c h . In 1988 he was a f a r m e r and also r a n a bus iness . Previously 
he had worked as a heavy-plant dr iver . It is not a l leged by the F rench 
G o v e r n m e n t t h a t M r Caloc suffered from any medica l compla in t before he 
was a r r e s t e d at a p p r o x i m a t e l y 2.30 p .m. on 29 S e p t e m b e r 1988. 

2. Some t h r e e hour s af ter he was a r r e s t e d , M r C a l o c - a t the r eques t of 
t he F r e n c h police — was e x a m i n e d by a du ty doc tor , D r T h o m a s . After 
e x a m i n i n g M r Caloc , t h e doc tor wro te a s u m m a r y r e p o r t in which he 
conc luded t h a t t h e r e was no medica l r eason why M r Caloc should not be 
held in d e t e n t i o n as he was not suffering from any c o m p l a i n t s . T h e ex t rac t 
from D r T h o m a s ' s r epor t provided to this C o u r t r e ads : 

"... I the undersigned certify that I have today examined Adrien Caloc. 

He complains of nothing. 

His state of health is compatible with being held in police custody." 

T h e doc to r ' s r e p o r t does not ind ica te t h a t t h e r e was any pa r t i cu l a r 
r ea son why he was cal led to e x a m i n e M r Caloc . No m e n t i o n is m a d e of 
force hav ing b e e n used to a p p r e h e n d or a r r e s t M r Caloc . It is not s t a t ed 
in t he r e p o r t t h a t any such use of force was the r ea son why the doctor was 
asked to e x a m i n e M r Caloc . 

3 . M r Ca loc was r e l ea sed from d e t e n t i o n on 30 S e p t e m b e r 1988 and 
jo ined his family which, f r igh tened by the s i tua t ion , had sought refuge in 
a n o t h e r a r ea . T h a t very day M r Ca loc asked to be e x a m i n e d by the local 
d u t y doctor , c o m p l a i n i n g of i l l - t r e a tmen t by the police d u r i n g his 
d e t e n t i o n . T h e du ty doc tor , D r Kec la rd , e x a m i n e d M r Ca loc t he next 
m o r n i n g , on 1 O c t o b e r 1988, and gave h im a medica l cer t i f ica te as to his 
f indings of signs of violence. T h a t e x a m i n a t i o n was followed by X-ray 
e x a m i n a t i o n s . 

L a t e r , D r K e c l a r d was visited at his su rge ry by t h e police and 
q u e s t i o n e d by t h e m abou t his e x a m i n a t i o n of M r Caloc a n d the reasons 
for his hav ing issued a med ica l cer t i f ica te . By t h a t t i m e M r Caloc had 
been accused of s l a n d e r i n g the police on accoun t of his compla in t of ill-
t r e a t m e n t d u r i n g the d e t e n t i o n a n d had , moreove r , b e e n r e d e t a i n e d for 
this a l leged offence. In th is " s l a n d e r " case a verdic t of gui l ty was 
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de l ivered very quickly, w h e r e a s the app l i can t ' s compla in t of i l l - t r e a t m e n t 
faced c o n s t a n t delays in the inves t iga t ion and jud ic ia l follow-up. In r e spec t 
of t he l a t t e r , t he appl ican t was first in te rv iewed by a j u d g e m o r e t h a n 
t h r e e yea r s af ter t he " s l a n d e r " case had been ad jud ica ted , and long af ter 
a t least one of t he po l i cemen al legedly respons ib le h a d been t r a n s f e r r e d 
back to t he F r e n c h m a i n l a n d . T h a t t r e a t m e n t of M r Ca loc is difficult 
to reconcile wi th the provis ions in the U n i t e d N a t i o n s Conven t i on 
aga ins t T o r t u r e and O t h e r C r u e l , I n h u m a n or D e g r a d i n g T r e a t m e n t or 
P u n i s h m e n t - see, par t i cu la r ly , Ar t ic les 16 § 1, 12 a n d 13. 

In the legal p roceed ings in the a l leged i l l - t r ea tmen t case, a j u d g e asked 
a n o t h e r doctor , D r Cayol , to review Dr Kec la rd ' s medica l f indings d u r i n g 
his e x a m i n a t i o n of M r Ca loc . D r Cayol conc luded: 

"Having familiarised myself with Dr Keclard's medical certificate and taken into 
account the information available from the questioning and the [medical] examination 
of 29 September [1988], I can accept that on 1 October 1988 [the applicant] presented a 
bruise on the right shoulder (after having fallen from an upright position) and pain 
when using his wrists and the lumbar region, problems which caused: 

(a) total physical incapacity for three days; 

(b) temporary total unfitness for work for nineteen days. 

At present [the applicant] is, medically speaking, physically fit to carry on his usual 
activities without any changes." 

T h e G o v e r n m e n t did not d i spu te the medica l f indings of e i the r 
D r Kec la rd or D r Cayol . 

It can t h u s be conc luded t h a t , w h e n a r r e s t e d by the police, M r Caloc 
was not suffering from any medica l compla in t . H e was f u r t h e r m o r e given 
a c lean bill of hea l t h by t he doc tor w h o a s c e r t a i n e d t h a t he was fit for 
d e t e n t i o n some two a n d a half hour s af ter he had b e e n a r r e s t e d and after 
he had b e e n violently r e s t r a i n e d from leaving the police s ta t ion . W h e n he 
left d e t e n t i o n , however , M r Caloc suffered from medica l p r o b l e m s of such 
a ser ious n a t u r e t h a t he was physically wholly i ncapac i t a t ed for t h r e e days 
and was unab le to work for n i n e t e e n days . 

M r Ca loc c l a imed t h a t t he police forced h im to sit handcuffed on a cha i r 
- wi th his h a n d s beh ind his back — for some n ine hour s w i thou t a n y t h i n g to 
ea t or d r ink , a n d r e p e a t e d l y hit h im. T h e r e a f t e r , he a l leged, t he police 
cha ined h im to t he wall in a d a r k cell. O n re lease from d e t e n t i o n , he 
i m m e d i a t e l y saw a d u t y doctor - who was not his own doctor - and 
c o m p l a i n e d of i l l - t r e a t m e n t by t he police. 

Th i s C o u r t has r e p e a t e d l y he ld t h a t "where an individual is t a k e n in to 
police cus tody in good h e a l t h bu t is found to be in jured a t t he t i m e of 
r e l ease , it is i n c u m b e n t on the S t a t e to provide a p laus ib le e x p l a n a t i o n of 
how those injur ies were caused , failing which a c lear issue ar ises u n d e r 
Art ic le 3 of the C o n v e n t i o n " (see , in pa r t i cu l a r , t he following j u d g m e n t s : 
Selmouni v. France [ G C ] , no. 25803/94, § 87, E C H R 1999-V; Rib i t sch 
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v. Aus t r i a , 4 D e c e m b e r 1995, Ser ies A no. 336, pp . 25-26, § 34; and T o m a s i 
v. F r a n c e , 27 A u g u s t 1992, Series A no. 241-A, pp . 40-41 , §§ 108-11). In 
o t h e r words , w h e r e he has injur ies which were not t h e r e a t t he t ime o f 
a r r e s t , it is not for t he app l i can t to s u b s t a n t i a t e his a l l ega t ions of t o r t u r e , 
i n h u m a n or d e g r a d i n g t r e a t m e n t . T h e onus of proof shifts to the S t a t e to 
provide a "p laus ib le e x p l a n a t i o n " of those in jur ies . T h e shift of t he onus of 
proof is not t a k e n in to account by the major i ty in t he p r e s e n t j u d g m e n t . 

M r Caloc had no c r imina l record pr ior to t he a r r e s t and d e t e n t i o n in 
issue . H i s case was a tr ivial one in which he was suspec t ed of vanda l i sm 
in t he form of p u t t i n g sand in t he eng ines of two bu l ldozers owned by a 
p r iva te individual . T h e police had c o m e to look for M r Caloc at his h o m e 
bu t , as he was not t h e r e , they had advised his wife tha t he was w a n t e d a t 
t he police s ta t ion . M r Ca loc the re fo re wen t to t he police s t a t i on himself. 
T h e r e , he was told by a po l i ceman t h a t his wife had told the police - some 
of w h o m were not f luent in t he local Creole l a n g u a g e - t ha t he was guil ty of 
t he suspec ted vanda l i sm . M r Caloc w a n t e d to fetch his wife to t he police 
s t a t i on t o have it clarif ied t h a t th is was a m i s u n d e r s t a n d i n g . W h e n he 
m a d e to go to find his wife, he was s topped by the police - t he po l iceman 
in ques t i on was m u c h b igger t h a n M r Caloc , we igh ing some 83 kg - and 
M r Caloc fell to t he g r o u n d . 

A l t h o u g h e x t e r n a l physical signs o f violence m a y no t i m m e d i a t e l y be 
visible, two crucial poin ts have not , in m y opinion, b e e n proved a n d no 
plaus ib le exp l ana t i on was given for t h e m by the G o v e r n m e n t . 

First ly, it has not b e e n shown t h a t t he t u r m o i l of the a r r e s t , or r a t h e r 
t h e violence al legedly used w h e n M r Caloc was a r r e s t e d , was at all 
s ignificant and the re fo re to be r ecorded , let a lone t h a t it was capable of 
c aus ing the medica l compla in t s from which M r Ca loc suffered w h e n he 
was r e l ea sed from d e t e n t i o n . O n the con t ra ry , t he doc tor cal led upon by 
the police to a sce r t a in w h e t h e r M r Caloc ' s hea l t h was compa t ib l e with 
d e t e n t i o n less t h a n two a n d a hal f hour s after t h a t v io lence , does not 
mention any such violence a n d s t a t e s explicit ly tha t Mr Caloc complains of 
nothing. A l though some effects of violence m a y first b e c o m e visible only-
hour s af ter t h e bodily injury, it is unl ikely t h a t the physical impac t would 
not be r eg i s t e r ed by the in jured person h imsel f to any d e g r e e wor th 
m e n t i o n i n g u n d e r such c i r c u m s t a n c e s . 

Secondly, a l t h o u g h a bru ise l a t e r r eg i s t e r ed on M r Caloc 's r ight 
shou lde r m a y not be i ncompa t ib l e wi th a fall in which the app l ican t hit 
the g r o u n d wi th his shou lde r , t h e r e is no medica l i n fo rma t ion to suppor t 
a c la im t h a t t he to ta l physical incapaci ty for t h r e e days expe r i enced by-
M r Caloc af ter his r e l ease from d e t e n t i o n and the add i t i ona l unf i tness 
for work for n i n e t e e n days were consequences of t he t u r m o i l at t he t ime 
o f the a r r e s t . T o say, as the C o m m i s s i o n did, t h a t t h e l a t t e r m u s t have 
been d u e to t h e special r e q u i r e m e n t s of M r Caloc ' s work, is an asser t ion 
u n s u b s t a n t i a t e d by the facts of t h e case a n d the re fo re only specula t ion . 
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O n the o t h e r h a n d , M r Caloc ' s own record of i l l - t r e a tmen t by t he police 
- b e a t i n g s inc luded - a r e m o r e c o m p a t i b l e wi th his s t a t e of h e a l t h on 
be ing re leased from d e t e n t i o n . T h e b u r d e n of proof res t s on t he 
G o v e r n m e n t , w h o have not proved the i r vers ion of t h e even t s on a 
ba lance of p robabi l i t i es . 

It m a y be added , lastly, t h a t the ser ious consequences of the physical 
h a r m to M r Ca loc af ter his e n c o u n t e r wi th t h e police, his i n t e r r o g a t i o n 
and his d e t e n t i o n , a r e such t h a t t he G o v e r n m e n t r e m a i n respons ib le also 
for t h e possible cumula t i ve effects of t he t r e a t m e n t to which the police 
subjec ted M r Caloc . W a s the violence used to a p p r e h e n d M r Caloc 
p r o p o r t i o n a t e , cons ide r ing tha t he was suspec ted of a tr ivial act , had 
come on his own ini t ia t ive to t he police s t a t ion , had no previous c r imina l 
record and only w a n t e d to leave t he police s t a t ion to get clar if icat ion of a 
possible m i s u n d e r s t a n d i n g in a con tex t w h e r e some of the po l i cemen w e r e 
i g n o r a n t of t he local l anguage? Did t he police act respons ib ly w h e n they 
asked a doc tor to a sce r t a in w h e t h e r M r Ca loc was fit to u n d e r g o 
d e t e n t i o n , w i thou t e m p h a s i s i n g the violence used w h e n M r Ca loc had 
been a r r e s t e d , w h e n one bea r s in mind t h a t this violence had, in the i r 
opin ion , b e e n of such a se r ious n a t u r e t h a t t he a u t h o r i t i e s l a t e r a l leged 
t h a t it was in itself the cause of M r Caloc ' s t h r e e days of to ta l incapac i ty 
and n i n e t e e n days of unf i tness for work? Accord ing to Rule 24 of the 
S t a n d a r d M i n i m u m Rules for t h e T r e a t m e n t of P r i sone r s , a med ica l 
officer m u s t see and e x a m i n e every p r i sone r wi th a view pa r t i cu l a r ly to 
the t ak ing of all necessa ry m e a s u r e s . A c o m m o n - s e n s e inference from the 
fact t h a t D r T h o m a s m a d e absolutely no reference to th is violence, t he 
app l i can t ' s fall, e tc . , in his r epor t does not lend any persuas ive weight to 
l a t e r s t a t e m e n t s by t he au tho r i t i e s (based on a s t a t e m e n t of late J a n u a r y 
1992 by one of t he po l i cemen involved) t h a t this violence was t he sole 
r e a s o n why the doctor was asked to see a n d e x a m i n e the app l i can t . If 
t h a t h a d been the case , it could also have b e e n expec ted t h a t it would 
have been r eco rded t h a t t he app l i can t c o m p l a i n e d of n o t h i n g desp i t e t he 
fall a n d the violence. F u r t h e r m o r e , would it not in itself a m o u n t to 
i n h u m a n t r e a t m e n t if in those c i r c u m s t a n c e s t h e police used the opinion 
of t he medica l e x p e r t , w h o m they had not in formed of t he ear l ie r v iolence, 
to jus t i fy M r Caloc ' s d e t e n t i o n n o t w i t h s t a n d i n g the i r own knowledge? 
And , lastly, t he G o v e r n m e n t a r e , in m y opinion, also respons ib le for t he 
c u m u l a t i v e effect on M r Caloc ' s h e a l t h of t he violence used for 
a p p r e h e n d i n g h im, the s h o r t c o m i n g s of the medica l e x a m i n a t i o n of the 
pe r son a r r e s t e d , l ead ing to his be ing dec la red fit to u n d e r g o d e t e n t i o n , 
a n d the d e t e n t i o n u n d e r t he ac tua l c i r c u m s t a n c e s . T h e gene ra l pr inciple 
in i n t e r n a t i o n a l law, based on t h e g e n e r a l consensus of c o n t e m p o r a r y 
t h o u g h t , is t h a t w h e n e v e r the lawful use of force a n d f i r ea rms is 
unavo idab le , l aw-enforcement officials shal l "exerc ise r e s t r a i n t in such 
use a n d act in p ropor t ion to t he se r iousness of t he offence a n d the 
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l eg i t ima te objective to be ach ieved" (see Pr inciple 5(a) of t he U n i t e d 
Na t ions Basic Pr inc ip les on t he Use of Force and F i r e a r m s by Law 
E n f o r c e m e n t Officials). 

My concerns in t he case a r e not al layed w h e n the G o v e r n m e n t plead 
t h a t M r Caloc was d e t a i n e d in a comple te ly b a r e secur i ty cell wi th no 
holes in t he walls o t h e r t h a n for ven t i l a t ion ( the d i a m e t e r of those holes 
was only sl ightly l a rge r t h a n tha t of a c i g a r e t t e ) , so t h a t M r Ca loc could 
not have been shackled to t he wall as he s u b m i t t e d to the Co u r t . 
D e t e n t i o n u n d e r such c i r c u m s t a n c e s m a y in i tself a m o u n t to d e g r a d i n g if 
not also i n h u m a n t r e a t m e n t . T h e lack of light in t he cell con t r avenes 
Rule 11 of t he S t a n d a r d M i n i m u m Rules for t he T r e a t m e n t of Pr i soners . 
W h y the app l ican t h a d to be handcuffed w h e n he was d e t a i n e d in this kind 
of cell also m e r i t s some exp l ana t i on . T h e i n fo rma t ion provided by the 
G o v e r n m e n t does not suffice to b r ing this t r e a t m e n t of t he appl ican t into 
l ine wi th Rule 33 of t he S t a n d a r d M i n i m u m Rules , on i n s t r u m e n t s of 
r e s t r a i n t . Moreover , it would have been easy for the G o v e r n m e n t to 
provide t he C o u r t w i th p h o t o g r a p h s of t he d e t e n t i o n facility used, and 
not leave t he C o u r t wi th a lmos t n o t h i n g but g e n e r a l r e fe rences to all 
d e t e n t i o n facilities in M a r t i n i q u e hav ing b e e n inspec ted a n d found to 
m e e t s t a n d a r d r e q u i r e m e n t s . 

T o conc lude , I find a violat ion of Art ic le 3 in t he p r e s e n t case , see ing 
t h a t M r Ca loc e n t e r e d the police facilities wi th a c lean bill of h e a l t h and 
left wi th ser ious medica l compla in t s for which the G o v e r n m e n t have failed 
to give a p laus ib le exp l ana t i on showing t h a t they a r e not respons ib le . T h e 
t r e a t m e n t m a y be qual i f ied as i n h u m a n a n d d e g r a d i n g . 
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SUMMARY1 

Failure to provide accused with adequate information as to the cause of the 
accusation 

Article 6 §§ 1 and 3 (a) and (b) 

Rights of the defence - Information on nature and cause of accusation - Information in detail -
Failure to provide accused with adequate information as to the cause of the accusation -
Changes in accusation - Adequate time and facilities - Vagueness of indictment - Access to 

file - Obligation of prosecution to provide details of accusation - Absence of opportunity for 
defence to react to changes in accusation during trial 

* 
* * 

The applicant worked as a bus driver, taking handicapped children to and from 
their school. On 22 November 1985 the mother of R., a mentally handicapped 
girl, filed a criminal complaint, as she suspected that R. had been raped on the 
school premises. R. had refused to go back to school as from 11 November. The 
police questioned R., who stated that about a month earlier "Massimo" (a 
shortened form of the applicant's first name) had forced her to have anal 
intercourse in the school bathroom on the second floor. A friend of R.'s mother 
told the police that R. had made similar allegations to her. In February 1986 the 
applicant received official notification of the allegation that he had raped R. "in 
Rome, in November 1985". In September 1986 he was questioned by the public 
prosecutor. He claimed that he was innocent, emphasising that there had always 
been at least twenty people on the bus. In October 1986 he was committed for trial 
on the charge of raping R. "in Rome, in November 1985". The applicant's lawyer 
requested access to the prosecution file in September 1989. At the first hearing 
before the trial court, the applicant maintained his innocence, reiterating that he 
had never been alone with R., since there had always been about twenty people on 
the bus; he added that he was not allowed to enter the school. The friend of R.'s 
mother stated that R. had told her that the rape had taken place on the third floor 
of the school building on 21 November 1985. At the second hearing, the court 
convicted the applicant and sentenced him to three years' imprisonment. It held 
that the rape had taken place immediately before 11 November 1985, when R. had 
stopped going to school. It found that it was possible for the applicant to enter the 
school, despite statements to the contrary by several members of the school staff, 
and considered it superfluous to determine the exact place of the rape. The 
applicant appealed on the ground that the charge against him was too vague to 
allow him to defend himself, there being no precise indication of the time or the 
place of the offence. The court of appeal upheld the conviction. It rejected the 

1. This summary by the Registry does not bind the Court. 
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applicant's request that his employer be heard as a witness in order to provide 
details about his duties at the school. The applicant's appeal on points of law was 
dismissed by the Court of Cassation in 1993. 

Held 
(1) Article 6 §§ 1 and 3 (a) and (b) (fairness of the proceedings): The provision of 
full, detailed information concerning the charges against an accused is an essential 
prerequisite for ensuring that the proceedings are fair. While the extent of the 
detail varies depending on the circumstances, the accused must be provided with 
sufficient information to understand fully the extent of the charges with a view to 
preparing an adequate defence. Thus, the adequacy of the information must be 
assessed in relation to the right to have adequate time and facilities for the 
preparation of the defence and in the light of the general right to a fair hearing. 
When there are changes to the accusation, the accused must be duly informed 
thereof and must be provided with adequate time and facilities to react to them 
and organise his defence on the basis of any new information or allegation. In the 
present case, the applicant was informed at the preliminary stage that he was 
accused of raping R. "in Rome, in November 1985", and no further details were 
added in the indictment or when the applicant was questioned by the public-
prosecutor, although the prosecution knew when and where it was alleged the 
rape had taken place. The prosecution did not convey all the available 
information to the applicant, even though he appeared to have adopted a line of 
defence which was manifestly inadequate, since he had not addressed the question 
of whether he could enter the school. The fact that the applicant did not seek 
access to the file until September 1989 did not dispense the prosecution from 
complying with its obligation to inform the accused promptly and in detail of the 
full accusation against him; such a duty rests entirely on the prosecution and 
cannot be complied with passively by making information available without 
bringing it to the attention of the defence. Moreover, no explanation had been 
provided as to why such essential details had not been communicated to the 
defence from the outset. Although at the first hearing the prosecution witnesses 
had changed both the time (to 21 November 1985) and the exact place of the 
alleged rape, the trial court held at the second hearing that the rape had been 
committed immediately before 11 November in the school, the exact location 
being irrelevant. Given that the cause of the accusation had changed at a stage in 
the proceedings when it was not possible for the applicant to react, it was 
reasonable to expect that the trial court would make allowances for the 
difficulties caused to the defence. However, it did not do so. On receipt of the 
judgment the applicant was thus faced with a different cause of the accusation 
from that which had been presented at his trial and at that stage it was only 
possible for him to seek to adduce new evidence on appeal. The court of appeal 
refused to hear his employer, considering the evidence obtained at the trial to be 
sufficient. However, this could not be the case, since the cause of the accusation 
had been changed. In conclusion, while rape trials raise very sensitive and 
important issues and cases concerning the very young or the mentally 
handicapped often confront the prosecuting authorities and the courts with 
serious evidential difficulties, the defence in the present case was confronted with 
exceptional difficulties. Given that the information in the accusation was vague as 
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to essential details and was repeatedly contradicted and amended in the course of 
the trial, as well as the lengthy period which elapsed between the committal for 
trial and the trial compared to the rapidity of the trial, fairness required that the 
applicant should have been afforded greater opportunity and facilities to defend 
himself in a practical and effective manner. 
Conclusion: violation (unanimously). 
(2) Article 6 § 1 (length of the proceedings): The period to be taken into 
consideration started when the applicant received official notification of the 
proceedings and ended with the Court of Cassation's judgment. The proceedings 
thus lasted approximately seven years and five months. There were delays, 
covering more than half the overall length, attributable to the authorities for 
which no justification could be found. 
Conclusion: violation (unanimously). 
Article 41: The Court made awards in respect of non-pecuniary damage and costs 
and expenses. 
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In t h e c a s e o f M a t t o c c i a v. Italy, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (First Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
Mrs E. PALM, President, 
Mrs W. THOMASSEN, 

M r R. TlIRMEN, 

M r J . CASADEVALL, 

M r T . PANTIRU, 

M r R. MAKUWE, judges, 
M r C. R u s s o , ad hoc judge, 

and M r M. O BOYLE, Section Registrar, 

Having d e l i b e r a t e d in p r iva te on 7 M a r c h and 4 J u l y 2000, 
Delivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t h e C o u r t in accordance wi th t he provisions 
appl icable pr ior to the en t ry in to force of Protocol No. 11 to the Convent ion 
for the P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s ("the 
Conven t ion" ) by t he I ta l ian G o v e r n m e n t (" the G o v e r n m e n t " ) on 
30 D e c e m b e r 1998 (Article 5 § 4 of Protocol No. 11 and fo rmer Art icles 47 
a n d 48 of t he Conven t ion ) . It o r ig ina ted in a n appl ica t ion (no. 23969/94) 
aga ins t t he I t a l i an Republ ic lodged with the E u r o p e a n Commis s ion of 
H u m a n Righ t s (" the C o m m i s s i o n " ) u n d e r former Art ic le 25 of the 
Conven t ion by an I t a l i an na t iona l , M r Mass imi l i ano Ma t tocc i a ("the 
app l i can t " ) , on 22 May 1993. 

2. T h e app l ican t was g r a n t e d legal aid. H a v i n g or iginal ly been 
d e s i g n a t e d before the C o m m i s s i o n by the init ials M.M. , t he appl icant 
s u b s e q u e n t l y a g r e e d to t he disc losure of his n a m e . 

3. T h e appl ican t a l leged a viola t ion of his r ight to a fair h e a r i n g within 
a r ea sonab le t i m e . 

4. T h e app l ica t ion was dec la red par t ly admiss ib le by the Commis s ion 
on 21 May 1997. In its r e p o r t of 17 S e p t e m b e r 1998 ( former Art ic le 31 of 
t he C o n v e n t i o n ) , the C o m m i s s i o n e x p r e s s e d the opin ion t h a t t h e r e had 
b e e n a viola t ion of Art ic le 6 § 1 of the C o n v e n t i o n as r e g a r d s t he l eng th 
of t he p roceed ings (unan imous ly ) and t h a t t h e r e h a d b e e n a violat ion of 
Art ic le 6 §§ 1 a n d 3 as r e g a r d s t he fairness of the p roceed ings (by twenty-
five votes to seven) . 

1. Note by the Registry. The report is obtainable from the Registry. 
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5. A pane l of the G r a n d C h a m b e r dec ided on 1 4 J a n u a r y 1999 t h a t the 
case should be dea l t wi th by a C h a m b e r c o n s t i t u t e d wi th in one of the 
Sect ions of the C o u r t . 

6. In acco rdance wi th Rule 52 § 1 of the Rules of C o u r t , t he P re s iden t 
of the C o u r t , M r L. W i l d h a b e r , ass igned the case to the Firs t Sect ion. 
W i t h i n t h a t Sect ion , the C h a m b e r t h a t would cons ider the case 
(Article 27 § 1 of t he Conven t i on ) was c o n s t i t u t e d as provided in Rule 26 
§ 1 of the Rules of C o u r t . M r B. Confor t i , the j u d g e e lec ted in respec t of 
I taly, w i t h d r e w from s i t t ing in the case (Rule 28). T h e G o v e r n m e n t 
accordingly appo in t ed M r C. Russo to sit as an ad hoc j u d g e (Article 27 § 2 
of the Conven t i on a n d Rule 29 § 1). 

7. T h e appl ican t and the G o v e r n m e n t each filed observa t ions on the 
m e r i t s (Rule 59 § 1). 

8. A h e a r i n g took place in public in the H u m a n Righ t s Bui ld ing, 
S t r a s b o u r g , on 7 M a r c h 2000 (Rule 59 § 2). 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r V. E.SPOSITO, magistrato, on s e c o n d m e n t 

to the D i p l o m a t i c Legal Service, 
Min i s t ry of Fore ign Affairs, Co-Agent; 

(b) for the applicant 
Ms P. PAGLIARELLA, of t he Fros inone Bar , Counsel. 

T h e C o u r t h e a r d add re s se s by t h e m . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. In 1985 the app l ican t was ass igned by his employe r to work as a bus 
dr iver for a school in R o m e tha t n u m b e r e d d i sab led ch i ld ren a m o n g its 
pupi ls ; his j o b cons is ted of p ick ing the disabled ch i ld ren up from h o m e in 
t h e m o r n i n g to t ake t h e m to school and dr iv ing t h e m h o m e in the 
a f t e rnoon . H e was always a c c o m p a n i e d by a social worker . 

10. O n 22 N o v e m b e r 1985 the m o t h e r of R., a men ta l l y disabled girl born 
in 1964 who a t t e n d e d the school, r eques t ed the he lp of a social worker , C.T., 
as she suspec ted t h a t R. had been raped or sodomised a t school by a person 
n a m e d "Mass imo" . Since 11 N o v e m b e r 1985 R. had refused to go back to 
school. O n 23 N o v e m b e r 1985 her m o t h e r , accompan ied by C.T., took R. to 
see a gynaecologist . T h e gynaecologist did not e x a m i n e R. but , on l ea rn ing 
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from her m o t h e r wha t had happened , advised t h a t she be e x a m i n e d by a 
doctor from the D e p a r t m e n t of Forens ic Medic ine . O n 25 November , 
the re fore , R. u n d e r w e n t a medica l e x a m i n a t i o n ; however , the doctor found 
no t races , r ecen t or old, of r ape or sodomy. 

11. O n 22 N o v e m b e r 1985 R.'s m o t h e r also r e q u e s t e d t he h e a d t e a c h e r 
of t he school to ask an employee called " M a s s i m o " for an exp lana t ion , bu t 
t he h e a d t e a c h e r refused. 

12. O n the s a m e day the m o t h e r lodged a c r imina l compla in t agains t 
"a p e r s o n n a m e d M a s s i m o " . She informed the R o m e police t h a t about 
twen ty days ea r l i e r she had not iced t h a t her d a u g h t e r s e e m e d to be in 
pa in a n d kept going to the toi let . R. 's exp l ana t i on had been : "Mass imo 
did i t" ("E stato Massimo"). Some days l a t e r , t h e m o t h e r had l ea rned from 
a friend of hers , C D . , t ha t one day she had been told by R. t h a t a ce r t a in 
M a s s i m o h a d forced h e r to have ana l i n t e r c o u r s e in t he school lavatory. 

13. T h e police i n t e r r o g a t e d R. in he r m o t h e r ' s p r e sence . T h e girl said 
tha t abou t a m o n t h ear l ie r , whi le she was in t he school l ava tory on the 
second floor, " M a s s i m o " had told he r to lie down on a smal l bed a n d had 
had ana l i n t e r cou r se wi th he r . 

14. T h e police t h e n i n t e r r o g a t e d C D . , w h o dec la red t h a t about a 
m o n t h ea r l i e r she had been in the m o t h e r ' s flat a n d had not iced t h a t R. 
was very qu ie t . After some init ial hes i t a t ion , R. had confessed to he r in t he 
p r e s e n c e of he r s is ter , A., and of a n o t h e r fr iend, M.P. , t h a t " M a s s i m o " had 
indecent ly a s sau l t ed her , caus ing he r pa in ; he had also t h r e a t e n e d her . 

15. T h e police t h e n q u e s t i o n e d the m a n a g e r of t he c o m p a n y in charge 
of o rgan i s ing t he school bus service. H e ident i f ied t he app l ican t as the 
re levan t dr iver . 

16. O n 14 D e c e m b e r 1985 the police lodged a c r imina l compla in t 
aga ins t t h e app l ican t wi th the R o m e publ ic p rosecu to r . A p r e l im ina ry 
inves t iga t ion was s t a r t e d . 

17. O n 29 J a n u a r y 1986 the publ ic p rosecu to r s u m m o n s e d R., her 
m o t h e r , C D . and C.T., to a p p e a r before h e r on 13 F e b r u a r y 1986 to give 
wi tness s t a t e m e n t s . R. 's m o t h e r s t a t e d tha t t he reason she had not 
r e p o r t e d t he r ape to t he a u t h o r i t i e s un t i l about fifteen days l a t e r was 
t h a t he r d a u g h t e r h a d spoken to a friend of he r s and not to he r direct ly, 
a n d her own fa the r h a d died d u r i n g t h a t pe r iod . She said, however , t ha t 
she had no ted t h a t h e r d a u g h t e r was in pa in and had given he r some 
pa ink i l l e r s . She said t h a t he r d a u g h t e r h a d refused to r e t u r n to school 
af ter t he r ape a n d t h a t she had not sen t h e r back to school. She added , 
however , t h a t for abou t a week af ter the r a p e , he r d a u g h t e r "would 
r e t u r n h o m e and , w i thou t saying a word or hav ing a n y t h i n g to ea t , go 
s t r a igh t to bed". She said t h a t she h a d not seen " M a s s i m o " af ter t h a t day 
because he h a d i m m e d i a t e l y asked to be rep laced by a n o t h e r dr iver . She 
added t h a t she herse l f had seen a bed in t he school lavatory on the second 
floor. 
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18. O n 17 F e b r u a r y 1986 the app l ican t received jud ic ia l not i f icat ion 
(comunicazione giudiziaria) of the a l lega t ion tha t he had c o m m i t t e d a n 
"offence u n d e r Art ic le 519 of t he C r i m i n a l Code in t h a t he forced R., w h o 
[was] m e n t a l l y d isab led , to have sexual i n t e r cou r se wi th h im in R o m e , in 
N o v e m b e r 1985" {"del reato di cui all'articolo 519 c.p. per aver costretto R. malata 
di mente a congiungersi carnalmente con lui. In Roma, nel novembre 1985"). O n 
19 F e b r u a r y 1986 the app l ican t a p p o i n t e d his defence lawyer. 

19. O n 11 Apri l 1986 the public p r o s e c u t o r s u m m o n s e d the 
h e a d t e a c h e r to a p p e a r on 29 Apri l 1986 for q u e s t i o n i n g as a wi tness . T h e 
h e a d t c a c h e r acknowledged t h a t the v ic t im's m o t h e r had r e p o r t e d t he r a p e 
to her , bu t a r g u e d t h a t she did not believe the a l lega t ion to be p laus ib le , as 
t h e r e w e r e no beds in the lavatory a n d all ch i ld ren were a c c o m p a n i e d 
w h e n they wen t to t he toilet or to the t h e r a p y rooms on the th i rd floor 
(where t h e r e w e r e beds ) . She added t h a t the appl ican t did not normal ly 
e n t e r t h e school a n d would have had no reason for be ing on the th i rd floor. 
H e had been ass igned to a new post in J a n u a r y 1986. 

20. O n 30 S e p t e m b e r 1986 the appl ican t was in te rv iewed by the L a t i n a 
public p rosecu to r in his counse l ' s p r e sence . H e c la imed t h a t he was 
innocen t . H e u n d e r l i n e d t h a t t h e r e h a d always been at least twen ty 
people on t he b u s , a n d t h a t he had always m e t R. in the social worke r ' s 
p r e s e n c e . 

21 . O n 23 O c t o b e r 1986 the app l ican t was c o m m i t t e d for t r ia l before 
the R o m e C o u r t . H e was indic ted for "an offence u n d e r Art ic le 519 of t he 
C r i m i n a l C o d e , in t h a t he [had] forced R., who [was] men ta l l y d isabled , to 
have sexual i n t e r cou r se wi th h im in R o m e , in N o v e m b e r 1985". 

22. O n 25 S e p t e m b e r 1989 the app l i can t ' s counsel r e q u e s t e d access to 
t he p rosecu t ion file. 

23 . Fol lowing a r e q u e s t m a d e by the app l ican t on 25 N o v e m b e r 1989, 
t he R o m e C o u r t fixed the first h e a r i n g in t he case for 19 May 1990. At the 
h e a r i n g t he app l ican t p ro t e s t ed his innocence , a n d r e p e a t e d t h a t he had 
never been alone wi th R. because t h e r e had always been some twen ty 
people on the bus , inc lud ing the social worke r . H e exp la ined t h a t , as the 
bus dr iver , his du t i e s e n d e d w h e n he a r r ived a t t he school. H e would t h e n 
r e t u r n to t he school a t 4 p .m. to pick t he ch i ld ren u p and drive t h e m h o m e . 
H e said he was a w a r e of wha t had been said in t h e c r imina l compla in t bu t 
a r g u e d tha t he neve r e n t e r e d t he school as it was p roh ib i t ed . H e a d d e d 
t h a t af ter t a k i n g t h e ch i ld ren to school in the m o r n i n g he did o t h e r work 
for his employer , which would usual ly be to dr ive tour i s t s a r o u n d . 

24. R. was u n a b l e to give evidence at first, as she a p p e a r e d very-
d i s t u rbed and said she could not r e m e m b e r any th ing . However , she 
ident if ied t he app l ican t as t he bus dr iver . 

25 . R. 's m o t h e r was ques t i oned . She said t h a t she did not know the 
exac t d a t e of the even t s , a n d added t h a t she had not r e p o r t e d t he r a p e 
i m m e d i a t e l y because of h e r f a the r ' s d e a t h d u r i n g t h a t s a m e per iod . She 
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said tha t she k n e w t h a t t he r ape had t a k e n place on the th i rd floor, in t he 
t h e r a p y r o o m w h e r e t h e r e w e r e beds . Rep ly ing to a ques t ion from the 
app l i can t ' s lawyer, she said t ha t , so far as she was a w a r e , the ch i ld ren 
were a c c o m p a n i e d w h e n they went to the t h e r a p y ro o ms on the th i rd floor. 

26. C.T. , the social worke r , was also ques t i oned . She said t h a t in t he 
a f t e rnoon of 22 N o v e m b e r 1985 R. 's m o t h e r had come to see he r a n d had 
told h e r t h a t R. had r e t u r n e d from school upse t and b leed ing . C T . h a d told 
her to c o m e back the following day wi th R. T h e nex t day, she had t a k e n R. 
to t he gynaecologis t , who had not e x a m i n e d he r bu t , on l e a r n i n g from R.'s 
m o t h e r w h a t h a d h a p p e n e d , had advised t h a t R. should be e x a m i n e d by a 
doc tor from the D e p a r t m e n t of Forens ic Medic ine . O n 25 N o v e m b e r , 
t he r e fo re , C T . had a c c o m p a n i e d R. to a n o t h e r doctor , who had 
e x a m i n e d he r and issued a cer t i f ica te ; t he doc tor had advised her to 
inform the police. C T . said t h a t R. had re fe r red to t he rapis t as 
" M a s s i m i l i a n o " or " t he school bus dr iver" . She said tha t R. had told her 
t h a t she had left he r c lass room to go to a n o t h e r c lass room a n d h a d been 
g rabbed by " M a s s i m i l i a n o " in the corr idor . H e had p u s h e d h e r in to a room 
w h e r e t h e r e was a bed or tab le and h a d a t t e m p t e d to have ana l 
i n t e r c o u r s e . R. h a d felt severe pa in a n d h a d cr ied ou t for he lp but nobody 
had h e a r d her . " M a s s i m i l i a n o " h a d t h r e a t e n e d to kill he r if she said 
a n y t h i n g about w h a t had h a p p e n e d . 

27. T h e next wi tness was C D . She r e p e a t e d w h a t she had told the 
police, a n d exp la ined tha t R. had told her t h a t the r ape h a d been 
c o m m i t t e d on the th i rd floor, on 21 N o v e m b e r 1985, bu t h a d not said a t 
wha t t i m e . 

28. N.D. , the h e a d t e a c h e r of t he school, said in evidence t h a t R.'s 
c lass room was on the first floor. T h e bus dr ivers did not e n t e r t he school 
as they were forbidden to do so by school r egu la t i ons , a l t h o u g h the 
app l ican t had s o m e t i m e s gone to he r office to use t he t e l e p h o n e . Two 
c a r e t a k e r s superv ised access to t he c lass room a rea . She a d d e d t h a t 
ch i ld ren were a c c o m p a n i e d to t he t h e r a p y rooms on the t h i r d floor by 
one of t h e t h r e e a s s i s t an t s . T h e app l i can t had worked for t he school unt i l 
J a n u a r y 1986. 

29. Finally, R. gave her evidence wi th t he he lp of t he social worker . She 
said t h a t she had gone to t he b a t h r o o m to wash he r h a n d s a n d on he r way 
back to he r c lass room h a d been c a u g h t by t he app l i can t . T h i s had 
h a p p e n e d on the s a m e floor as he r c l a s s room; she had not gone to the 
u p p e r floors. It h a d been in t he m o r n i n g . R. a d d e d t h a t she could not 
r e m e m b e r w h e t h e r she h a d r e t u r n e d to her c lass room and could not 
recal l which t e a c h e r was p r e s e n t t h a t day. 

30. T h e cour t ad jou rned the case to 12 J u n e 1990, in o r d e r to h e a r t he 
evidence of two school c a r e t a k e r s to w h o m the h e a d t e a c h e r had re fe r red 
and of t h e t e a c h e r who had been at the school on 21 N o v e m b e r 1985. It 
also o r d e r e d p roduc t ion of t he school r eg i s t e r . 



100 MATTOCCIA v. ITALY JUDGMENT 

3 1 . At the h e a r i n g on 12 J u n e 1990 the c a r e t a k e r s were hea rd . E.F. , t he 
c a r e t a k e r in the gi r ls ' sect ion of t he school, said tha t she r e m a i n e d in t he 
cor r idors d u r i n g lessons, as t e ache r s would call he r if a child had to leave 
t h e c lass room for any reason , for e x a m p l e to go to t he toilet . She said t h a t 
ch i ld ren were a c c o m p a n i e d to a n d from the t h e r a p y rooms by a n ass i s t an t . 
She r e m e m b e r e d see ing the bus dr ivers go to t he h e a d t e a c h e r ' s office on 
occasions, bu t they never e n t e r e d t he cor r idors , w h e r e t h e r e was a sign 
w a r n i n g t h a t access was p roh ib i t ed . T h e c a r e t a k e r s stood by a tab le in 
front of the h e a d t e a c h e r ' s office at t he e n t r a n c e to t he cor r idors tha t led 
to the c lass rooms , so t h a t they could cont ro l access . E.F. a d d e d t h a t t h e r e 
was a s e p a r a t e e n t r a n c e to the th i rd floor from the school clinic, bu t it was 
locked a n d was only o p e n e d at the r e q u e s t of the school a d m i n i s t r a t o r s ; 
she exc luded any possibil i ty of complic i ty be tween the bus dr ivers and 
the a d m i n i s t r a t o r s . She said t h a t she h a d never seen the bus dr ivers go to 
t h e u p p e r floors by t he in t e rna l s ta i r s , which were in front of t he 
c a r e t a k e r s ' t ab le , and t h a t she did not recal l hav ing seen R. r e t u r n to h e r 
c lass room crying or looking upse t . 

32. V.C. , t he o t h e r c a r e t a k e r , said t h a t he h a d never seen the bus 
dr ivers e n t e r t he cor r idors , as they h a d no r ight of access; t hey would 
wait ou t s ide t he school unt i l 2.30 p .m. , w h e n they would dr ive t he 
ch i ld ren h o m e . T h e r e h a d b e e n occasions w h e n he had been sen t by t he 
h e a d t e a c h e r to fetch one or o t h e r of t he dr ivers to answer phone calls from 
the i r employer . 

33 . T h e cour t no ted from the school r eg i s t e r t h a t R. had been absen t 
from the school since 11 N o v e m b e r 1985; on 14 M a r c h 1986 she had left 
t he school. 

34. G.S. , R. 's t e a c h e r , in formed the cour t in evidence t h a t she vaguely 
r e m e m b e r e d R. She said t h a t she had never b e e n told officially why she 
h a d s topped a t t e n d i n g t h e school, bu t had h e a r d r u m o u r s . She s t a t e d 
t h a t she had neve r seen the bus dr ivers in t h e co r r idor s . W h e n a pupil 
n e e d e d to leave t he c lass room to go to t he toi let , she would call the 
c a r e t a k e r who would a c c o m p a n y the pupi l t h e r e a n d back. W h e n disabled 
pupils had to a t t e n d t h e r a p y , they would be a c c o m p a n i e d by the a s s i s t an t s . 

35. By a j u d g m e n t de l ivered on 12 J u n e 1990, t he R o m e C o u r t 
convicted t he app l ican t of r ape a n d s en t enced h im to t h r e e y e a r s ' 
i m p r i s o n m e n t . It also b a r r e d h im from e m p l o y m e n t in publ ic service for 
five yea r s . O n 1 4 J u n e 1990 the appl ican t gave not ice of appea l aga ins t the 
j u d g m e n t . T h e j u d g m e n t was filed wi th t he reg is t ry on 27 J u n e 1990. 

36. In its j u d g m e n t t he cour t u n d e r l i n e d t h a t , a l t h o u g h R. was 
m e n t a l l y d isabled a n d the re fo re s e e m e d not fully to c o m p r e h e n d he r own 
evidence , she had b e e n precise and de ta i l ed e n o u g h to be credib le a n d felt 
no h a t r e d towards t h e app l ican t or r a n c o u r aga ins t h im. As to t he lack of 
medica l evidence of t h e r a p e , t h e cour t cons ide red t h a t , since R. had not 
b e e n e x a m i n e d unt i l at least two weeks af ter t he r a p e , t he lesions had 
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a l r eady hea led and no m a r k s r e m a i n e d . T h e cour t held t h a t t h e wi tnesses 
w h o h a d testif ied aga ins t the app l i can t , pa r t i cu la r ly C D . and C.T. , were 
fully credib le a n d felt no r e s e n t m e n t aga ins t h im . As for t he t i m e of the 
r a p e , t h e cour t held t h a t it had been c o m m i t t e d on the day R. had spoken 
to C D . , n a m e l y two weeks before 25 N o v e m b e r 1985 a n d i m m e d i a t e l y 
before 11 N o v e m b e r 1985, t he d a t e R. h a d s topped a t t e n d i n g school, 
p r e s u m a b l y as a consequence of the r ape itself. 

37. Hav ing es tab l i shed t h a t t h e r e h a d been a r a p e , the cour t 
cons ide red it p roved t h a t t he gui l ty pa r ty was t he app l i can t . R. had 
ident if ied h im, a n d it was c o m m o n for pe r sons n a m e d " M a s s i m i l i a n o " to 
be r e f e r r ed to as " M a s s i m o " . T h e cour t found tha t the app l ican t had had 
access to the school, desp i t e the h e a d t e a c h e r ' s a n d the c a r e t a k e r s ' 
s t a t e m e n t s to the con t ra ry : they had c o n t r a d i c t e d t hemse lves on a 
n u m b e r of issues a n d the i r evidence was not c redib le in t h a t they 
a p p e a r e d to have an in te res t in p r o t e c t i n g the school 's r e p u t a t i o n . It was 
r ea sonab l e to a s s u m e t h a t t he employer had con tac t s t h r o u g h its dr ivers 
wi th t he school a d m i n i s t r a t o r s , who worked in an office on the th i rd floor. 
It was p laus ib le t h a t t he app l ican t had in fact c o m m i t t e d t he c r ime , and 
the exact place the r ape had been c o m m i t t e d - t h a t is to say the precise 
floor - was i m m a t e r i a l , once it had been es tab l i shed t h a t (a) it had been 
c o m m i t t e d inside t he bu i ld ing and (b) t he app l ican t had access to the 
bui ld ing . As to t he fact t h a t t h e app l i can t had s t a t e d t h a t he used to 
leave t he school after t a k i n g the pupi ls in the m o r n i n g a n d r e t u r n e d in 
t h e a f t e rnoon , one of t he c a r e t a k e r s h a d on the c o n t r a r y s t a t e d t h a t the 
bus dr ivers r e m a i n e d ou t s ide t he school. T h e cour t f u r the r found tha t , 
whi le it was t rue t h a t c e r t a i n severe ly d isabled pupils w e r e accompan ied 
by e i t h e r a c a r e t a k e r or an a s s i s t an t w h e n they left the school, t h e r e mus t 
have b e e n f r equen t occasions w h e n R. was al lowed to go u n a c c o m p a n i e d , 
as she was able to walk a n d could move a r o u n d unass i s t ed . 

38. O n 30 Ju ly 1990 the appl ican t filed t he g r o u n d s for t he a p p e a l wi th 
t he R o m e C o u r t of Appea l . H e a r g u e d t h a t the pa r t i cu l a r s of t he offence 
c h a r g e d had been too vague to allow h im to defend himself, t h e r e be ing no 
exact ind ica t ion of t he place and t i m e of t he r a p e , a n d those issues had not 
b e e n e luc ida ted d u r i n g the t r ia l . H e the re fo re c l a imed t h a t the 
p roceed ings were null and void, on t h e g round t h a t his defence r igh ts had 
been v io la ted . T h e app l ican t also e m p h a s i s e d t h a t t he wi tnesses had 
a d m i t t e d t h a t R. was in love wi th h i m , and the fact t h a t t h a t love was 
u n r e c i p r o c a t e d could in his opinion expla in a feel ing of r a n c o u r on her 
pa r t . H e also r e q u e s t e d t h a t t he evidence of a wi tness on his behalf, 
n a m e l y his employe r a t t he t i m e of t he r a p e , be h e a r d so t h a t fu r the r 
de ta i l s about his du t i e s as t he school bus dr iver could be ob t a ined . 

39. In a j u d g m e n t of 30 Apri l 1991, filed wi th t he reg i s t ry on 20 May 
1991, the C o u r t of A p p e a l uphe ld the first-instance j u d g m e n t . After 
r e - e x a m i n i n g the evidence g a t h e r e d at t he t r ia l a n d cons ide r ing it 
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unneces sa ry to e x a m i n e the app l i can t ' s employer , t he C o u r t of Appea l 
c a m e to t he conclus ion t h a t t he app l ican t was guil ty. As to the a l leged 
v a g u e n e s s of the c h a r g e , t he cour t cons idered t h a t t he fact t h a t it was 
impossible to specify t h e exact t i m e a n d place of t he r ape did not r e n d e r 
the c h a r g e i tself null a n d void, as t he pa r t i cu l a r s (it a l leged t h a t t he rape 
had t a k e n place in t he school in N o v e m b e r 1985) it con t a ined were 
sufficient to allow the defence to p r e p a r e its case . 

T h e C o u r t of Appea l found, in pa r t i cu l a r , t h a t the asse r t ion -
favourable to the app l ican t - t ha t d isabled ch i ld ren were always 
a c c o m p a n i e d to the toi let a n d the t h e r a p y rooms was g e n e r a l and could 
not c o u n t e r the prec ise desc r ip t ion of the facts by R. As to the absence of 
beds in the lavator ies , it cons ide red t h a t , given t h a t t h e r e were beds on 
o t h e r floors in the school, the possibili ty t h a t R., who t r u s t e d t he 
app l i can t , had followed h im to o t h e r rooms on the school p r e m i s e s could 
not be exc luded . It fu r the r held, like t he cour t of first i n s t a n c e , t h a t it was 
u n n e c e s s a r y to es tab l i sh w h e r e exact ly on the school p r e m i s e s t he rape 
had been c o m m i t t e d . As to the absence of r a n c o u r towards t he app l ican t , 
it cons ide red t h a t the fact t h a t R. was p robab ly in love wi th t he app l ican t 
was i r re levan t . Indeed , t ha t c i r c u m s t a n c e could expla in why R. had 
followed the appl icant to an isolated pa r t of t he bui ld ing . As to the d a t e 
of t he r a p e , the C o u r t of Appea l cons ide red t h a t t he evidence proved t h a t 
it h a d been c o m m i t t e d on or abou t 11 N o v e m b e r 1985, before R. s topped 
a t t e n d i n g the school. C.T. , w h o said t h a t t he rape had been c o m m i t t e d on 
25 N o v e m b e r , had probably got t he d a t e of the r ape confused wi th the d a t e 
of t he medica l e x a m i n a t i o n . T h e fact t h a t t h e r e had been no t r ace of any 
lesions was d u e , in its opin ion , to the t i m e t h a t had e lapsed b e t w e e n the 
r a p e a n d the medica l e x a m i n a t i o n a n d was not sufficient to exc lude the 
possibili ty t h a t t h e r e had been a r ape "given t h a t R. h a d cr ied ou t" . 

40. T h e appl ican t was notified t h a t t he text of the j u d g m e n t had b e e n 
depos i ted on 23 J u n e 1992. 

4 1 . O n 13 J u l y 1992 the app l ican t lodged an appea l on poin ts of law. H e 
r e i t e r a t e d , in pa r t i cu l a r , t ha t the c h a r g e was too vague to allow h im to 
defend himsel f and c la imed t h a t t h e C o u r t of Appea l h a d not given any 
g r o u n d s for cons ide r ing t h a t t h e r e was sufficient evidence aga ins t h im 
to convict. O n the con t r a ry , t he evidence was hearsay , weak and 
u n c o r r o b o r a t e d . T h e cour t s below had a s s u m e d t h a t the wi tnesses w h o 
had given evidence in his favour were b iased , bu t t h e r e was no concre te 
g r o u n d for t h a t a s s u m p t i o n a n d indeed they h a d conf i rmed the 
app l i can t ' s s t a t e m e n t s . T h e C o u r t of Appea l had not believed the 
evidence t h a t all the ch i ld ren w e r e a c c o m p a n i e d to t he to i le ts , bu t t h e r e 
was n o t h i n g to ind ica te t h a t t h a t ev idence , conf i rmed by all the wi tnesses 
whose t e s t imony was favourable to the app l ican t a n d even by R., was 
u n t r u e . Nor was it i r r e levan t to know w h e r e t he r ape had been 
c o m m i t t e d : in t he second-floor lavator ies , as s t a t e d by the vict im a n d the 
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witnesses , on t he g r o u n d floor w h e r e t h e r e were no beds , or in t he t h e r a p y 
rooms on the th i rd floor. T h e app l ican t cons ide red t h a t t he cour t s below 
h a d not e x a m i n e d the con t r ad ic t ions in R.'s s t a t e m e n t s carefully. As to t he 
d a t e of t he r ape , the appl ican t a r g u e d t h a t t he wi tnesses had cons is tent ly 
ind ica ted t h a t it had b e e n c o m m i t t e d on 21 N o v e m b e r a n d not , as held by 
the cour t s below, on 11 N o v e m b e r 1985. Indeed , t he r ape h a d been 
c o m m i t t e d , if a t all, on 21 N o v e m b e r by which t i m e R. had a l ready 
s topped a t t e n d i n g the school and the app l i can t could not be a l eg i t ima te 
suspect . R. had probably accused him because she was in love wi th h im and 
had been re jec ted; t he cour t s below h a d unjust ly refused to t ake t h a t factor 
in to cons ide ra t ion . T h e appl ican t finally compla ined t h a t no reasons had 
been given for refusing to e x a m i n e a n o t h e r wi tness on his behalf. 

42. In a j u d g m e n t of 17 J u n e 1993, which was filed wi th t he reg is t ry on 
19 J u l y 1993, t he C o u r t of C a s s a t i o n re jec ted t he app l i can t ' s appea l as 
it was mani fes t ly i l l-founded and had been lodged by a lawyer who h a d no 
r igh t s of aud ience before t he C o u r t of Cas sa t i on . T h e C o u r t of Cas sa t i on , 
s t r e s s ing t h a t its role was not to review the m e r i t s of t he decision t a k e n by 
the cour t s below, held, in pa r t i cu l a r , t h a t the cha rge b r o u g h t aga ins t t he 
app l ican t was not v a g u e , as it con t a ined all t he de ta i l s t h a t were necessa ry 
for t he appl ican t to defend himself . It cons idered tha t t he lack of de ta i l s 
r e g a r d i n g exact ly w h e n a n d w h e r e t he r ape h a d been c o m m i t t e d was a 
consequence of t he ini t ia l imprec i s ion of the c h a r g e (originaria imprecisione 
deWaccusa) t h a t had been caused by R. 's m e n t a l disabil i ty. T h e C o u r t of 
C a s s a t i o n found, however , t h a t t h a t ini t ial imprec is ion had been 
r e m e d i e d in t he course of t he t r ia l t h r o u g h fu r the r evidence in t he form 
of the s t a t e m e n t s of t he t h r e e m a i n p rosecu t ion wi tnesses . As to t he da t e 
of t h e r a p e , it was logical to d e d u c e t h a t it was i m m e d i a t e l y p r io r to R.'s 
refusal to go to school. C.T. h a d m a d e a jus t i f iab le m i s t a k e , a n d R.'s 
m o t h e r was c red ib le a n d ough t to be bel ieved. 

43 . As to the refusal to h e a r t h e evidence of a wi tness on a p p e a l , the 
C o u r t of C a s s a t i o n found t h a t the C o u r t of Appea l had implici t ly given 
reasons the re for , n a m e l y t h a t t h e evidence a l ready g a t h e r e d before the 
R o m e C o u r t was sufficient. 

44. T h e app l ican t served his s e n t e n c e in La t i na Pr ison . O n 25 M a r c h 
1994 he was r e l eased a n d r e m a i n e d on p roba t i on (affidamento in prova al 

servizio sociale) unt i l 26 O c t o b e r 1994. 

II. R E L E V A N T D O M E S T I C LAW 

45. Art ic le 304 § 1 of t he fo rmer Code of C r i m i n a l P r o c e d u r e provided: 

"Upon taking the first step in an investigation, the investigating judge shall give 
everyone who might have an interest as a private party judicial notification 
[comunicazione giudiziaria] stating the legal provisions alleged to have been breached 
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and the date of the offence of which they are accused, and informing them that they may 
appoint defence counsel." 

46. Art ic le 304 bis p rovided tha t t he defence lawyer was en t i t l ed to be 
p r e s e n t w h e n the accused was i n t e r r o g a t e d by the public p r o s e c u t o r or by 
t he j u d g e , a n d also d u r i n g a p p o i n t m e n t s wi th e x p e r t wi tnesses and 
sea rches of r e s iden t i a l p r e m i s e s and a t ident i f icat ion p a r a d e s . 

47. Art ic le 304quater provided t h a t the d o c u m e n t s and records r e l a t i n g 
to inves t igat ive m e a s u r e s which the defence lawyer was en t i t l ed to 
wi tness , and the records of se izures , sea rches a n d body sea rches , we re to 
be filed wi th t he regis t ry on the day following the re levan t m e a s u r e . T h e 
defence lawyer was en t i t l ed to e x a m i n e the re levant d o c u m e n t s a n d to 
t ake copies wi th in five days a n d to receive a copy of the w a r r a n t of a r r e s t 
or of t he s u m m o n s to a p p e a r before the j u d g e . 

T h e records of t he e x a m i n a t i o n of wi tnesses d u r i n g the inves t iga t ion 
were not to be filed wi th t he regis t ry and were t hus not m a d e avai lable to 
the defence lawyer i m m e d i a t e l y af ter they had been compi led . 

48. U n d e r Ar t ic les 369 et seq. of the fo rmer Code of C r i m i n a l 
P r o c e d u r e , once the inves t iga t ion h a d b e e n c o m p l e t e d t he inves t iga t ing 
judge was r e q u i r e d to lodge t h e case file wi th t h e reg i s t ry and to inform 
the public p rosecu to r , who could ask for fu r the r inves t igat ive m e a s u r e s to 
be t a k e n . If the public p r o s e c u t o r was satisfied wi th t h e scope of t he 
inves t iga t ion , t he records a n d d o c u m e n t s of t he case were filed wi th the 
regis t ry , a n d the defence lawyer was allowed to e x a m i n e the e n t i r e case 
file, to t ake copies a n d to file r e q u e s t s or submiss ions wi th in five days of 
be ing in formed t h a t the case file had been lodged wi th t he regis t ry . 

49. By Art ic le 374 of the fo rmer Code of C r i m i n a l P r o c e d u r e , 
c o m m i t t a l o rde r s w e r e r e q u i r e d to s t a t e : 

(i) the desc r ip t ion of t he m a t e r i a l facts; 
(ii) t he legal qual i f icat ion of those facts; 
(iii) any a g g r a v a t i n g c i r c u m s t a n c e s ; 
(iv) any c i r c u m s t a n c e s which migh t m a k e secur i ty m e a s u r e s 

necessary . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 §§ 1 AND 3 O F T H E 
C O N V E N T I O N AS REGARDS T H E FAIRNESS O F T H E 
P R O C E E D I N G S 

50. T h e appl icant s u b m i t t e d t h a t he had not b e e n afforded an 
o p p o r t u n i t y to defend h imse l f proper ly in the c r imina l p roceed ings t h a t 
had been b r o u g h t aga ins t h im and t h u s a r g u e d t h a t t h e r e had been a 
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viola t ion of Art ic le 6 §§ 1 and 3 of the Conven t ion , t he re levan t pa r t s of 
which provide: 

"1. In the determination of... any criminal charge against him, everyone is entitled 
to a fair ... hearing ... by [a] ... tribunal ... 

3. Everyone charged with a criminal offence has the following minimum rights: 

(a) to be informed promptly, in a language which he understands and in detail, of the 
nature and cause of the accusation against him; 

(b) to have adequate time and facilities for the preparation of his defence; 

A. S u b m i s s i o n s m a d e b e f o r e the C o u r t 

5 1 . T h e appl icant s u b m i t t e d t h a t t h e jud ic ia l not i f icat ion t h a t had 
been sen t to h im on 17 F e b r u a r y 1986 was vague a n d imprec i se in tha t 
t h e t i m e a n d place of t he offence were not specified. Its v a g u e n e s s and 
imprec is ion had adverse ly affected his r ight to defend himself, since he 
had been u n a b l e to reach a cons ide red decision as to wha t line of defence 
to adop t . C o n t r a r y to wha t had been a l leged by the G o v e r n m e n t , t he 
app l i can t had not been in a posi t ion to p r e p a r e his defence or to r eques t 
specific de ta i l s of t he cha rge aga ins t h im on 17 F e b r u a r y 1986, as in 
p rac t i ce , u n d e r t he appl icable provisions, defence counsel was p e r m i t t e d 
to e x a m i n e only those d o c u m e n t s which r e l a t ed to the s t ages of the 
p roceed ings at which he was en t i t l ed to be p re sen t . As to the d o c u m e n t s 
on which the cha rge was based , n a m e l y t he scant evidence provided by the 
vict im a n d he r m o t h e r , t he app l i can t ' s lawyer had not had access to t h e m . 
For the s a m e reason , the app l i can t ' s lawyer could not be cr i t ic ised for not 
hav ing sought the avai lable in fo rma t ion in o r d e r to confront t he appl icant 
wi th it w h e n ques t i oned on 30 S e p t e m b e r 1986. F u r t h e r m o r e , t he record 
of t h e app l i can t ' s e x a m i n a t i o n on t h a t d a t e could not faithfully r ep roduce 
all of t he m e a s u r e s t a k e n by his counse l in his defence . 

52. T h e vagueness of t he cha rge was moreove r clearly a p p a r e n t from 
the word ing of the s u m m o n s , in which the t ime and place of t he r ape were 
not s t a t ed . In pa r t i cu la r , the p rosecu t ing au tho r i t i e s had known from the 
ou tse t t h a t t he r ape had t a k e n place, accord ing to the v ic t im, "in the 
lavator ies on the second floor of the school", but had not set tha t 
in format ion out in t he cha rge , which vaguely s t a t ed "in R o m e " . W h e n 
ques t ioned on 30 S e p t e m b e r 1986 the appl icant s t a t ed t h a t he had never 
been alone wi th the vict im on the bus and had given no indicat ion tha t he 
migh t have e n t e r e d t he school. N o r had the p rosecu to r informed him that 
t he victim had said tha t the r ape h a d occurred in the school a n d not in the 
bus , or sought to verify w h e t h e r dr ivers could e n t e r the school bui lding by 
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asking the appl icant direct ly. Only subsequent ly , in t he course of t he t r ia l , 
had new deta i ls e m e r g e d abou t whe re t he offence was a l leged to have t a k e n 
place, t h a t is to say, inside the school. Even a s s u m i n g tha t the imprecis ion of 
t he cha rge had been r e m e d i e d before the tr ial cour t a t a l a t e r s tage of t he 
proceedings , the appl ican t ' s defence r ights had been violated. 

53. As r ega rds the refusal to h e a r a fu r the r wi tness on appea l , t h e 
appl ican t a r g u e d t h a t the wi tness conce rned could have provided m o r e 
de ta i l ed in format ion about the app l i can t ' s du t i e s as a dr iver and his work 
schedu le in N o v e m b e r 1985. T h i s evidence h a d been necessa ry t o t h e 
app l i can t ' s defence in o r d e r to dispose of the u n c e r t a i n t i e s which bo th 
t he R o m e C o u r t in its r e a s o n i n g and , at t imes , the publ ic p rosecu to r in 
t he course of t he inves t iga t ion had allowed to subsis t . 

54. T h e appl ican t c o n t e n d e d f u r t h e r m o r e tha t t he C o u r t of Cassa t ion 
had e r r ed in saying tha t t h e ini t ial imprec is ion of the c h a r g e had been a 
consequence of t he v ic t im 's m e n t a l disabil i ty and tha t the defect had been 
r e m e d i e d by the t e s t imony of t he t h r e e ma in p rosecu t ion wi tnesses : t he i r 
t e s t imony , which had b e e n hearsay , had in fact been even m o r e 
con t r ad ic to ry t h a n the v ic t im 's a n d indeed the cour t s had not accep ted 
t he i r vers ion of t he facts. F u r t h e r , t he v ic t im's m e n t a l s t a t e should have 
been d e t e r m i n e d by an e x p e r t since she h a d been a b s e n t from school on 
several occasions and was m a k i n g li t t le p rogress , while h e r behav ioura l 
r epo r t s ra ised m a n y q u e s t i o n s abou t he r persona l i ty . 

55. T h e G o v e r n m e n t a r g u e d tha t it had been c lear from the beg inn ing , 
t h a t is to say since 25 N o v e m b e r 1985, t ha t t he r ape was a l leged to have 
b e e n c o m m i t t e d inside the school, as t h a t had been t h e evidence of bo th 
t he vict im and h e r m o t h e r . T h e appl icant had known of t he exis tence of 
cha rges aga ins t h im since 17 F e b r u a r y 1986, when he was informed of t he 
offence, the da t e (November 1985) and the n a m e of the v ic t im, and had 
thus been given a n oppo r tun i t y to p r e p a r e his defence . H e could have 
m a d e an appl ica t ion for wi tnesses in his favour to be h e a r d i m m e d i a t e l y at 
t h a t s t age . After appo in t i ng defence counsel , b o t h he a n d his counsel h a d 
failed to seek fur ther de ta i l s about the c h a r g e . Nor had they done so at t he 
s u m m a r y in t e r roga t ion on 30 S e p t e m b e r 1986. After his c o m m i t t a l for tr ial 
on 23 O c t o b e r 1986 the appl ican t could have ga ined access to t he 
prosecut ion file a n d thus l ea rn t t h a t he was accused of r ape inside t h e 
school. H e could have s u m m o n s e d his employer to a p p e a r as a wi tness a t 
t he t r ia l , wi thou t wa i t ing unt i l t he appea l s t age to do so. In t h e course of t he 
t r ia l , the appl icant had been in formed of all new evidence as it c a m e to light 
and had t hus been afforded an oppo r tun i t y to defend himsel f adequa te ly . 

56. As to t he refusal to h e a r a wi tness on a p p e a l , t he G o v e r n m e n t 
observed t h a t the q u e s t i o n of the admiss ib i l i ty a n d a s s e s s m e n t of 
evidence and of its p roba t ive va lue was a m a t t e r for t he na t i ona l cour t s 
to dec ide . In t he p r e s e n t case , t he C o u r t of C a s s a t i o n had carefully 
e x a m i n e d the a s s e s s m e n t of t he evidence by the cour t s below and had 
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concluded t h a t they had not ove r s t epped the bounds of the i r d i scre t ion in 
assess ing the evidence or e s t ab l i shed t h e facts in an a r b i t r a r y m a n n e r . 
T h e r e were no excep t iona l c i r c u m s t a n c e s in t he case which could p r o m p t 
t h e C o u r t to conc lude t h a t t h e refusal to h e a r a wi tness for the appl icant 
had b r e a c h e d Art ic le 6 of t he Conven t ion . 

57. T h e Commiss ion considered tha t the or iginal i nd ic tmen t was indeed 
very vague as was the gene ra l evidence s u r r o u n d i n g the informat ion given 
in it: it m e n t i o n e d only R o m e , a l t hough it had been known from the 
beg inn ing t h a t t he offence had al legedly been c o m m i t t e d on t h e school 
p remises . Moreover , t h e r e was no th ing to indicate t h a t the appl icant had 
ever been put on not ice t h a t , con t r a ry to the basis on which he had built his 
init ial defence, the r ape was not a l leged to have been c o m m i t t e d in the bus. 
Th i s h a d become clear a t the tr ial , bu t while the appl icant had been 
informed of those de ta i l s as they e m e r g e d , t he re had only been two 
hea r ings and the appl icant h a d b e e n ques t ioned only once. T h e appel la te 
cour t had refused to h e a r evidence from the appl ican t ' s employer abou t his 
du t i e s and work schedule , a n d a l t hough it was not t he Commiss ion ' s task to 
ru le on t he evident ia l value of t h a t t es t imony, it did not immed ia t e ly appea r 
to be manifes t ly devoid of mer i t . T h e C o u r t of Cassa t ion had considered 
t h a t the vic t im's a l legat ions had been co r robora ted by the evidence of the 
t h r e e m a i n wi tnesses aga ins t the appl icant , but in fact the i r evidence was 
con t rad ic to ry a n d in any case only hearsay . T h e Commis s ion concluded 
the re fore tha t the proceedings as a whole had not been fair. 

B. T h e Court ' s a s s e s s m e n t 

58. T h e C o u r t r e i t e r a t e s t h a t t he r e q u i r e m e n t s of p a r a g r a p h 3 of 
Art ic le 6 r e p r e s e n t p a r t i c u l a r aspec ts of the r ight to a fair t r ial 
g u a r a n t e e d in p a r a g r a p h 1. T h e C o u r t will t he re fo re e x a m i n e the 
p r e s e n t case from the point of view of t he se two provis ions t a k e n 
t o g e t h e r (see, a m o n g o t h e r a u t h o r i t i e s , the T . v. I taly j u d g m e n t of 
12 O c t o b e r 1992, Ser ies A no. 245-C, p. 4 1 , § 25) . 

59. P a r a g r a p h 3 (a) of Ar t ic le 6 points to the need for special a t t en t ion 
to be paid to the notif ication of the "accusa t ion" to the de fendan t ; 
pa r t i cu l a r s of the offence play a crucial role in the c r imina l process , in 
t h a t it is from the m o m e n t of the i r service t h a t t he suspect is formally put 
on not ice of the factual a n d legal basis of t he cha rges aga ins t h im (see, 
mutatis mutandis, t he K a m a s i n s k i v. Aus t r i a j u d g m e n t of 19 D e c e m b e r 
1989, Series A no. 168, pp . 36-37, § 79). T h e accused m u s t be m a d e aware 
" p r o m p t l y " and "in de t a i l " of t he cause of the accusa t ion , t h a t is, the 
m a t e r i a l facts a l leged aga ins t h im which a re a t t h e basis of the 
accusa t ion , and of the n a t u r e of t he accusa t ion , namely , the legal 
qual i f icat ion of these m a t e r i a l facts. T h e C o u r t cons iders t h a t in cr iminal 
m a t t e r s t he provision of full, de ta i l ed in fo rmat ion conce rn ing the charges 
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agains t a de fendan t is an essent ia l p r e requ i s i t e for e n s u r i n g t h a t t he 
proceedings a r e fair (see, mutatis mutandis, Pelissier and Sassi v. France [ G C ] , 
no. 25444/94, §§ 51-52, E C H R 1999-11). 

60. Whi l e t he e x t e n t of t he "de t a i l ed" in fo rma t ion re fe r red to in this 
provision var ies d e p e n d i n g on the p a r t i c u l a r c i r c u m s t a n c e s of each case , 
the accused m u s t a t any r a t e be provided wi th sufficient in fo rma t ion as is 
necessary to u n d e r s t a n d fully t he e x t e n t of the cha rges aga ins t h im wi th a 
view to p r e p a r i n g an a d e q u a t e defence . 

In this respec t , the a d e q u a c y of the in fo rma t ion m u s t be assessed in 
re la t ion to s u b - p a r a g r a p h (b) of p a r a g r a p h 3 of Art ic le 6, which confers 
on everyone t h e r igh t to have a d e q u a t e t i m e a n d facilities for t he 
p r e p a r a t i o n of the i r defence , a n d in the light of the m o r e g e n e r a l r ight to 
a fair h e a r i n g e m b o d i e d in p a r a g r a p h 1 of Art ic le 6 (sect Pelissier and Sassi 
ci ted above, § 54). 

61 . As conce rns t he c h a n g e s in t he accusa t ion , inc lud ing the changes 
in its " cause" , t he accused m u s t be duly and fully in fo rmed t h e r e o f a n d 
m u s t be provided wi th a d e q u a t e t i m e and facilities to r eac t to t h e m a n d 
organ ise his defence on the basis of any new in fo rmat ion or a l l ega t ion . 

62. In t he p r e s e n t case , t he C o u r t ' s task is not to express a view as to 
w h e t h e r t he evidence aga ins t t he app l ican t was correc t ly a d m i t t e d and 
assessed by the j u d g e s , but r a t h e r to a sce r t a in w h e t h e r t he p roceed ings 
cons idered as a whole , inc lud ing the way in which the evidence was 
t aken , were fair, as r equ i r ed by Art ic le 6 § 1. 

63 . T h e C o u r t observes t h a t at t he p r e l i m i n a r y s tage the app l ican t was 
informed t h a t he was accused of r ap ing R. "in R o m e , in N o v e m b e r 1985" 
(see p a r a g r a p h 18 above) . In the i n d i c t m e n t of 23 O c t o b e r 1986 no fu r the r 
de ta i l s had been a d d e d (see p a r a g r a p h 21 above) . At t h a t t i m e , the 
p rosecu t ing au tho r i t i e s had been told t h a t t he r ape had been c o m m i t t e d 
at the end of O c t o b e r 1985 (see p a r a g r a p h s 12-14 above) or on or abou t 
10 N o v e m b e r 1985 (see p a r a g r a p h 17 above) . T h e y also knew t h a t it was 
a l leged to have b e e n c o m m i t t e d in the lava tory on the second floor (see 
p a r a g r a p h s 12, 13 a n d 17 above) . However , t hey did not convey all the 
avai lable in fo rmat ion to t he app l ican t ; nor did they do so at his in te rv iew 
on 30 S e p t e m b e r 1986, even t h o u g h he a p p e a r e d to have a d o p t e d a line of 
defence which was mani fes t ly i n a d e q u a t e : he h a d not a d d r e s s e d t h e 
ques t ion of w h e t h e r he had access to the school at all (see p a r a g r a p h 20 
above) . 

64. At t h a t s t age , the app l i can t h a d not and could not have a c q u a i n t e d 
h imsel f wi th t he p rosecu t ion file, as access to t he file only b e c a m e possible 
af ter the end of the p r e l i m i n a r y inves t iga t ion shor t ly before 23 O c t o b e r 
1986 (see p a r a g r a p h 48 above) . In fact, t he app l ican t only sought access 
to the file in S e p t e m b e r 1989 (see p a r a g r a p h 22 above) . 

65. T h e G o v e r n m e n t a r g u e d t h a t an ea r l i e r r e q u e s t to t h a t effect 
would have allowed the app l i can t to have at his disposal of all the 
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necessa ry in fo rma t ion a t t he t r ia l . In t he C o u r t ' s view, even t h o u g h the 
app l ican t could have sought access to the p rosecu t ion file in due t ime , 
t h a t did not re lease t he p rosecu t ion from its obl igat ion to inform the 
accused p r o m p t l y a n d in de ta i l of the full accusa t ion aga ins t h im. T h a t 
du ty res ts en t i re ly on the p r o s e c u t i n g au tho r i t y ' s shou lde r s and canno t 
be compl ied wi th passively by m a k i n g in fo rma t ion avai lable wi thou t 
b r ing ing it to the a t t e n t i o n of the defence . Moreover , no e x p l a n a t i o n has 
been provided as to why such essen t ia l de ta i l s conce rn ing w h e n and w h e r e 
t he r ape took place were not c o m m u n i c a t e d to the defence a t t he ou t se t . 

66. I n any event , t he C o u r t observes t h a t at the first h e a r i n g before the 
t r ia l cour t on 19 May 1989 the p rosecu t ion wi tnesses c h a n g e d the i r 
evidence r e g a r d i n g the t i m e of the r ape (which t h e n b e c a m e 
21 N o v e m b e r 1985 - see p a r a g r a p h s 27 a n d 30 above) and the place it 
was c o m m i t t e d (which in t he new vers ion was t he t h e r a p y ro o ms on the 
th i rd floor - see p a r a g r a p h 27 above - or "a room in which t h e r e is a bed or 
t a b l e " on the first floor - sec p a r a g r a p h 26 above) . Moreover , at the 
second h e a r i n g , which was held on 12 J u n e 1990, t h a t is to say less t h a n 
one m o n t h l a te r , t h e t r ia l cour t found ou t t h a t R. had s topped a t t e n d i n g 
school on 11 N o v e m b e r 1985 (see p a r a g r a p h 33 above) . T h e wi tnesses 
s u m m o n e d by the cour t conf i rmed the app l i can t ' s c la im t h a t he would 
no rma l ly not e n t e r t he school and could not go u p to the t h e r a p y rooms 
on the th i rd floor (see p a r a g r a p h s 31-32 above) . In the j u d g m e n t del ivered 
the s a m e day, t he cour t held t h a t t he rape had b e e n c o m m i t t e d 
i m m e d i a t e l y before 11 N o v e m b e r 1985, ins ide t he school - the exact 
locat ion be ing i r re levan t (see p a r a g r a p h 37 above) . T h e t r i a l cour t also 
held t h a t t he t e s t i m o n y in t he app l i can t ' s favour was not c red ib le . 

67. Given t h a t the " c a u s e " of t he accusa t ion had c h a n g e d at a s t age in 
t he p roceed ings - t he h e a r i n g on 12 J u n e 1990 - when it was no longer 
possible for t he app l i can t to reac t to it, it was r ea sonab l e to expect 
a l lowances to be m a d e by the t r ia l cour t for t he difficulties caused to the 
defence , which was sudden ly conf ron ted wi th yet a n o t h e r version of 
even ts . However , no such a l lowances were m a d e . 

68. O n rece ip t of t he text of the j u d g m e n t , the app l i can t was thus 
faced wi th a different " c a u s e " of the accusa t ion from t h a t which had 
been p r e s e n t e d at t r ia l : he was now al leged to have e n t e r e d t he school on 
10 N o v e m b e r 1985, ga ined access to t he t h e r a p y rooms on t h e th i rd floor 
a n d r aped R. F u r t h e r m o r e , n o n e of t he t e s t i m o n y on his beha l f had been 
r e g a r d e d as c red ib le . At t h a t s t age , t he app l i can t ' s only r e m e d y was to 
seek to adduce new evidence on appea l . 

69. I ndeed , the app l ican t r e q u e s t e d the C o u r t of A p p e a l to hea r 
evidence from his employer , w h o could have clarified his work schedule 
a n d could have provided t e s t i m o n y as to w h e t h e r t he bus dr ivers usual ly 
wa i t ed ou t s ide t he school un t i l t he a f te rnoon or p e r f o r m e d o t h e r tasks 
e l sewhere (see p a r a g r a p h s 23 , 32 and 37 above) , a n d fu r the r w h e t h e r the 
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bus dr ivers had con tac t s wi th the school a d m i n i s t r a t o r s on beha l f of t he 
c o m p a n y (see p a r a g r a p h 31 and , contra, p a r a g r a p h 37 above) . T h e C o u r t of 
Appea l briefly ru led t h a t t he employe r ' s t e s t i m o n y was u n n e c e s s a r y (see 
p a r a g r a p h 39 above) and the C o u r t of C a s s a t i o n cons idered tha t t he m e r e 
a s se r t i on by the C o u r t of Appea l t ha t t he evidence a l r eady g a t h e r e d at 
first i n s t ance was sufficient did not n e e d any fu r the r e x p l a n a t i o n . 

70. T h e C o u r t d i sag rees . It c a n n o t see how the evidence g a t h e r e d at 
t r ia l could be sufficient, given t h a t t he " c a u s e " of the accusa t ion had been 
c h a n g e d at a s t age - the h e a r i n g on 12 J u n e 1990 - w h e n the appl ican t 
could no longer reac t to it o t h e r t h a n on appea l . 

71 . In conclusion, the C o u r t is conscious of the fact t h a t r ape t r ials 
ra i se very sensi t ive a n d i m p o r t a n t issues of g rea t conce rn to society and 
t h a t cases conce rn ing the very young or t he m e n t a l l y d isabled often 
p r e s e n t t he p rosecu t ing a u t h o r i t i e s a n d the cour t s w i th ser ious evident ia l 
difficulties in the course of the p roceed ings . It cons iders , however , t h a t in 
t he p r e s e n t case t he defence was conf ron ted wi th excep t iona l difficulties. 
Given t h a t t he in fo rmat ion con ta ined in t he accusa t ion was cha rac t e r i s ed 
by v a g u e n e s s as to essent ia l de ta i l s conce rn ing t i m e and p lace , was 
r e p e a t e d l y con t r ad i c t ed and a m e n d e d in the course of t he t r ia l , a n d in 
view of the l eng thy per iod t h a t had e lapsed b e t w e e n the c o m m i t t a l for 
t r ial and the t r ia l i tself ( m o r e t h a n t h r e e and a half years ) c o m p a r e d to 
t he speed wi th which the t r ia l was conduc ted (less t h a n one m o n t h ) , 
fa i rness r e q u i r e d t h a t t he appl ican t should have b e e n afforded g r e a t e r 
o p p o r t u n i t y a n d facilities to de fend h imse l f in a prac t ica l a n d effective 
m a n n e r , for e x a m p l e by cal l ing wi tnesses to es tab l i sh an alibi . 

72. Aga ins t this b a c k g r o u n d , the C o u r t finds t h a t the app l i can t ' s r ight 
to be in formed in de ta i l of the n a t u r e and cause of t he accusa t ion aga ins t 
h im and his r ight to have a d e q u a t e t i m e and facilities for the p r e p a r a t i o n 
of his defence were infr inged. 

C o n s e q u e n t l y , t he re has been a viola t ion of p a r a g r a p h 3, sub
p a r a g r a p h s (a) and (b) of Art ic le 6 of t he C o n v e n t i o n , t a k e n in 
conjunct ion wi th p a r a g r a p h 1 of t h a t Ar t ic le . 

II. A L L E G E D V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 
AS R E G A R D S T H E L E N G T H O F T H E P R O C E E D I N G S 

73. T h e appl ican t m a i n t a i n e d t h a t , c o n t r a r y to Ar t ic le 6 § 1 of the 
Conven t ion , which provides t h a t "in t he d e t e r m i n a t i o n of... any c r imina l 
c h a r g e aga ins t h im, everyone is en t i t l ed to a ... h e a r i n g wi th in a 
r ea sonab l e t i m e the c r imina l p roceed ings b r o u g h t aga ins t h im had 
b e e n u n d u l y long. 
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74. T h e Commis s ion ag reed with t he app l ican t ' s submiss ions . T h e 
G o v e r n m e n t conceded t h a t the proceedings h a d exceeded the reasonab le 
t i m e r equ i r ed by Art ic le 6 § 1. 

A. P e r i o d t o b e t a k e n i n t o c o n s i d e r a t i o n 

75. T h e C o u r t no tes t h a t t he per iod to be t a k e n in to cons ide ra t ion in 
d e t e r m i n i n g w h e t h e r t he p roceed ings satisfied t he " r e a s o n a b l e t i m e " 
r e q u i r e m e n t laid down by Ar t ic le 6 § 1 b e g a n on 17 F e b r u a r y 1986, when 
Mr M a t t o c c i a received jud ic ia l notif icat ion (comunicazione giudiziaria) of 
the a l lega t ion t h a t he had c o m m i t t e d the offence of r ape (see the 
D e w e e r v. Be lg ium j u d g m e n t of 27 F e b r u a r y 1980, Ser ies A no. 35, p . 24, 
§ 46, a n d p a r a g r a p h 18 above) , and ended wi th the filing of t he C o u r t of 
Cas sa t i on ' s j u d g m e n t in the regis t ry on 19 J u l y 1993 (see p a r a g r a p h 42 
above) . C o n s e q u e n t l y , t he p roceed ings las ted a p p r o x i m a t e l y seven years 
and five m o n t h s . 

B. R e a s o n a b l e n e s s o f t h e l e n g t h o f t h e p r o c e e d i n g s 

76. Accord ing to t he C o u r t ' s case-law, the r ea sonab l enes s of t he length 
of p roceed ings m u s t be assessed in t he light of t he pa r t i cu l a r 
c i r c u m s t a n c e s of t he case a n d having r e g a r d to t he c r i t e r i a laid down in 
the C o u r t ' s case-law, in p a r t i c u l a r t he complex i ty of t he case a n d the 
conduc t of t he app l ican t a n d of the au tho r i t i e s dea l ing wi th the case (see, 
a m o n g o t h e r au tho r i t i e s , Gelli v. Italy, no . 37752/97 , § 40, 19 O c t o b e r 1999, 
u n r e p o r t e d , a n d Pelissier and Sassi c i ted above, § 67). 

77. T h e C o u r t no tes t h a t t he n a t u r e of t he offence did not , of itself, 
m a k e the p roceed ings especial ly complex . 

78. F u r t h e r , like t he C o m m i s s i o n , the C o u r t finds n o t h i n g to sugges t 
t h a t t he app l ican t was in any way respons ib le for the delays in the 
p roceed ings ; indeed , it was upon his ini t ia t ive t h a t t he case was first set 
down for h e a r i n g at first i n s t ance (see p a r a g r a p h 23 above) . 

79. T h e C o u r t no tes t h a t a delay of a p p r o x i m a t e l y t h r e e years and seven 
m o n t h s occur red be tween the app l ican t ' s c o m m i t t a l for tr ial on 23 Oc tobe r 
1986 (see p a r a g r a p h 21 above) and the first h e a r i n g before t he t r ia l cour t on 
19 May 1990 (see p a r a g r a p h 23 above) . A fu r the r de lay of t h i r t e e n m o n t h s 
t h e n occurred be tween the C o u r t of Appea l ' s j u d g m e n t be ing lodged wi th 
t he regis t ry on 20 May 1991 (see p a r a g r a p h 39 above) a n d the notif ication 
t h e r e o f to the appl ican t on 23 J u n e 1992 (see p a r a g r a p h 40 above) . T h e 
C o u r t finds no jus t i f ica t ion - nor has any b e e n pu t forward by the 
G o v e r n m e n t - for such delays , which cover m o r e t h a n half of t he overall 
l eng th of the proceedings and a re a t t r i b u t a b l e to the na t iona l au thor i t i e s . 

80. T h e C o u r t observes in this connec t ion t h a t Ar t ic le 6 § 1 of the 
Conven t ion imposes on the C o n t r a c t i n g S t a t e s the d u t y to o rgan i se the i r 
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legal sys tems in such a way t h a t the i r cour t s can m e e t each of t h e 
r e q u i r e m e n t s of tha t provision, inc lud ing the obl iga t ion to dec ide cases 
wi th in a r ea sonab le t i m e (see, a m o n g m a n y o t h e r a u t h o r i t i e s , Pelissier and 
Sassi c i ted above, § 74). 

81 . H a v i n g r e g a r d to all the evidence before it, t he C o u r t holds t h a t 
the p roceed ings in ques t i on exceeded a " r ea sonab l e t ime" . 

C o n s e q u e n t l y , t h e r e has been a viola t ion of Art ic le 6 § 1 of t h e 
Conven t i on as r e g a r d s the l eng th of t he p roceed ings . 

III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

82. Art ic le 41 of the Conven t i on provides : 

"If the Court finds lhat there has been a violation of the Convention or the Protocols 
thereto, and if the interna] law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

83. T h e app l ican t c la imed 19,140,000 I ta l ian lire (ITL) for pecun ia ry 
d a m a g e incu r r ed as a d i rec t resu l t of t he a l leged viola t ions , inc lud ing 
loss of e a r n i n g s in connec t ion wi th his d e t e n t i o n b e t w e e n 25 O c t o b e r 
1993 and 25 M a r c h 1994 and d e c r e a s e d income af ter his r e l ease from 
pr ison. H e fu r the r sought r e p a r a t i o n for non-pecun ia ry d a m a g e , which 
he pu t at a p p r o x i m a t e l y I T L 200,000,000. 

84. T h e G o v e r n m e n t s u b m i t t e d tha t t h e r e was no causa l link b e t w e e n 
t h e a l leged violat ions of t he Conven t i on a n d the a m o u n t c l a imed for 
pecun ia ry d a m a g e a n d asked the C o u r t to rule t h a t a f inding of a 
violat ion cons t i t u t ed sufficient j u s t sa t isfact ion. 

85 . T h e C o u r t notes tha t in the p re sen t case an a w a r d of j u s t 
sa t is fact ion can only be based on the fact t h a t t he app l ican t did not have 
t he benefi t of t he g u a r a n t e e s of Art ic le 6 of t he Conven t ion . T h e C o u r t 
canno t specu l a t e as to t he o u t c o m e of the tr ial had the posi t ion been 
o therwise and the re fo re re jects the app l i can t ' s c la ims for pecun ia ry 
d a m a g e . T h e C o u r t cons iders , however , t h a t t he app l ican t has suffered 
non -pecun ia ry d a m a g e which the f indings of a violat ion of t he Conven t i on 
in the p r e s e n t j u d g m e n t do not suffice to r e m e d y . Ru l ing on an 
e q u i t a b l e basis , in accordance wi th Art ic le 4 1 , it awa rds t he app l ican t 
I T L 27,000,000. 

B. C o s t s a n d e x p e n s e s 

86. T h e app l i can t , re ly ing in pa r t on d o c u m e n t a r y evidence , sought 
I T L 33,700,000 for t h e costs a n d expenses i ncu r r ed in r e t a i n i n g counsel . 
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H e a p p o r t i o n e d tha t s u m as follows: in the d o m e s t i c p roceed ings his costs 
a n d expenses were I T L 8,000,000 and , in t he p roceed ings before the 
C o u r t , I T L 25,700,000, less t he a m o u n t a l r eady paid in legal aid. 

87. T h e G o v e r n m e n t m a i n t a i n e d t h a t t h e r e was no causa l link 
b e t w e e n the legal costs i n c u r r e d before the d o m e s t i c cour t s and the 
a l leged viola t ions . T h e y left t he m a t t e r of the costs before t he C o u r t to 
be assessed by the C o u r t in an equ i t ab le m a n n e r . 

88. O n the basis of t he in format ion before it, the C o u r t , ru l ing on an 
equ i t ab le basis , awa rds t he appl icant I T L 15,000,000 u n d e r this head , 
t o g e t h e r with any va lue-added tax which m a y be payable , less t he a m o u n t 
a l ready paid by way of legal aid u n d e r t he C o u r t ' s legal-aid s cheme . 

C. D e f a u l t i n t e r e s t 

89. Accord ing to the in fo rmat ion avai lable to t he C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icable in I taly at the d a t e of adop t ion of the p re sen t 
j u d g m e n t is 2.5% p e r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a viola t ion of Art ic le 6 §§ 1 a n d 3 (a) a n d (b) 
of the C o n v e n t i o n as r e g a r d s the fa i rness of the p roceed ings ; 

2. Holds t h a t t h e r e has b e e n a violat ion of Art ic le 6 § 1 of t he Conven t ion 
as r e g a r d s t he l eng th of t he p roceed ings ; 

(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in th ree 
m o n t h s , t he following a m o u n t s : 

(i) I T L 27,000,000 ( twenty-seven mill ion I ta l ian lire) in respec t of 
non -pecun ia ry d a m a g e ; 
(ii) ITL 15,000,000 (fifteen mill ion I t a l i an lire) for costs and 
expenses , t o g e t h e r wi th any va lue -added tax t h a t m a y be 
cha rgeab l e ; 

(b) t h a t s imple i n t e r e s t a t a n a n n u a l r a t e of 2 ,5% shal l be payable 
from the expiry of the above -men t ioned t h r e e m o n t h s un t i l s e t t l e m e n t ; 

4. Dismisses t he r e m a i n d e r of t he app l i can t ' s c la ims for just sat isfact ion. 

D o n e in Engl ish , and notif ied in wr i t ing on 25 J u l y 2000, p u r s u a n t to 
Ru le 77 §§ 2 a n d 3 of the Rules of C o u r t . 

3. Holds 

Michae l O 'BOYLE 

R e g i s t r a r 
E l i sabe th PALM 

P r e s i d e n t 
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SOMMAIRE1 

Insuffisance des informations fournies à l'accusé sur la cause de 
l'accusation 

Article 6 §8 1 et 3 a) et b) 

Droits de la défense - Information sur la nature et la cause de l'accusation - Information 
détaillée - Insuffisance des informations fournies sur la cause de l'accusation - Modification 
de l'accusation - Temps et facilités nécessaires - Imprécision de l'acte d'accusation - Accès au 
dossier - Obligation du ministère public de fournir des précisions sur l'accusation -
Impossibilité pour la défense de réagir aux modifications de l'accusation durant le procès 

* 

Le requérant, chauffeur d'autocar, assurait le ramassage scolaire d'enfants 
handicapés. Le 22 novembre 1985, la mère de R., une jeune fille handicapée 
mentale, déposa une plainte pénale au motif qu'elle soupçonnait que R. avait été 
violée dans l'établissement scolaire. R. refusait de retourner à l'école depuis le 
11 novembre. La police interrogea R. qui déclara qu'environ un mois plus tôt 
«Massimo» (diminutif du prénom du requérant) l'avait sodomisée dans les 
sanitaires situés au deuxième étage de l'école. Une amie de la mère de R. déclara 
à la police que la jeune fille avait formulé des allégations analogues devant elle. 
En février 1986, le requérant reçut la notification officielle de l'allégation selon 
laquelle il avait violé R. «à Rome, en novembre 1985». En septembre 1986, il fut 
interrogé par le procureur. Il clama son innocence, soulignant qu'au moins vingt 
personnes se trouvaient toujours dans l'autocar. En octobre 1986, il fut renvoyé en 
jugement pour le viol de R. «à Rome, en novembre 1985». L'avocat du requérant 
demanda à consulter le dossier de l'accusation en septembre 1989. Au cours de la 
première audience devant le tribunal, le requérant clama à nouveau son 
innocence, répétant qu'il ne s'était jamais trouvé seul avec R. car il y avait 
toujours eu une vingtaine de personnes dans l'autocar. Il ajouta qu'il n'était pas 
autorisé à entrer dans l'établissement scolaire. L'amie de la mère de R. déclara 
que la jeune fille lui avait dit que le viol avait été commis au troisième étage de 
l'école le 21 novembre 1985. Lors de la deuxième audience, le tribunal condamna 
le requérant pour viol à une peine de trois ans d'emprisonnement. Il estima que le 
viol avait eu lieu juste avant le 11 novembre 1985, date à laquelle R. avait cessé de 
fréquenter l'école. Il considéra que le requérant avait eu la possibilité d'entrer 
dans l'école, malgré les dépositions contraires de plusieurs membres du 
personnel de l'établissement, et jugea inutile d'établir le lieu exact du viol. Le 
requérant interjeta appel au motif que l'imprécision de l'accusation portée contre 
lui l'avait empêché de se défendre; en effet, l'acte d'accusation ne contenait 
aucune indication précise du lieu et de la date de l'infraction. La cour d'appel 

I . Rédigé par le greffe, il ne lie pas la Cour. 
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confirma la condamnation de l'intéressé et rejeta la demande de celui-ci tendant à 
faire entendre son employeur comme témoin afin qu'il fournisse des précisions sur 
ses fonctions à l'école. La Cour de cassation rejeta le pourvoi du requérant en 1993. 

1. Article 6 §§ 1 et 3 a) et b) (équité de la procédure) : une information précise et 
complète des charges pesant contre un accusé est une condition essentielle de 
l'équité de la procédure. Certes, l 'étendue de l'information détaillée varie selon 
les circonstances; toutefois, l'accusé doit disposer d'éléments suffisants pour 
comprendre pleinement les charges portées contre lui en vue de préparer 
convenablement sa défense. Le caractère adéquat des informations doit donc 
s'apprécier en relation au droit de disposer du temps et des facilités nécessaires à 
la préparation de sa défense et à la lumière du droit plus général à un procès 
équitable. Quant aux modifications de l'accusation, l'accusé doit en être dûment 
et pleinement informé, et doit disposer du temps et des facilités nécessaires pour y 
réagir et organiser sa défense sur la base de toute nouvelle information ou 
allégation. En l'espèce, le requérant a été informé au stade préliminaire de la 
procédure qu'il était accusé du viol de R. «à Rome, en novembre 1985», et nulle 
autre précision n'a été ajoutée ni dans l'acte d'inculpation ni lors de 
l'interrogatoire de l'intéressé par le procureur, alors que celui-ci avait 
connaissance de la date et du lieu allégués du viol. L'accusation n'a pas 
communiqué au requérant l'ensemble des informations dont elle disposait, bien 
qu'il apparût que celui-ci avait manifestement adopté une mauvaise ligne de 
défense puisqu'il n'avait pas abordé le point de savoir s'il avait la possibilité 
d'entrer dans l'établissement scolaire. Le fait que l'intéressé n'ait demandé à 
consulter le dossier qu'en septembre 1989 ne dispensait pas le parquet de 
l'obligation de l'informer dans le plus court délai et d'une manière détaillée de 
l'accusation portée contre lui. Cette obligation incombe entièrement aux 
autorités de poursuite, qui ne peuvent y satisfaire passivement en produisant des 
informations sans en avertir la défense. En outre, aucune explication n'a été 
fournie quant au défaut de communication à la défense, dès le début, de 
précisions essentielles. Bien qu'au cours de la première audience les témoins à 
charge aient modifié à la fois la date (devenue 21 novembre 1985) et le lieu exact 
du viol présumé, la juridiction de jugement a estimé lors de la deuxième audience 
que le viol avait été commis juste avant le 1 1 novembre dans l'enceinte de l'école, le 
lieu exact ne présentant aucun intérêt. Etant donné que la cause de l'accusation a 
été modifiée à un stade de la procédure où il n'était plus possible pour le requérant 
d'y réagir, il était raisonnable de s'attendre à ce que la juridiction de jugement tînt 
compte des difficultés causées à la défense. Or il n'en fut rien. A réception du 
jugement , le requérant s'est donc trouvé face à une cause de l'accusation qui 
était différente de celle qui avait été présentée au procès et, à ce stade, il n'avait 
plus que la possibilité de demander à produire de nouvelles preuves en appel. La 
cour d'appel a refusé d'entendre son employeur, estimant que les éléments de 
preuve réunis en première instance étaient suffisants. Toutefois, cela ne pouvait 
être le cas, étant donné que la cause de l'accusation avait été modifiée. En 
conclusion, bien que les procès pour viol soulèvent des questions très sensibles et 
importantes, et que dans les affaires de viol concernant de très jeunes enfants ou 
des handicapés mentaux les autorités de poursuite et les tribunaux se trouvent 
souvent confrontés à de sérieux obstacles pour rassembler des preuves, la défense 
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s'est heurtée en l'espèce à des difficultés exceptionnelles. Etant donne que les 
informations contenues dans l'acte d'accusation se caractérisaient par leur 
imprécision quant à des détails essentiels et qu'elles ont été maintes fois 
contredites et modifiées au cours du procès, et eu égard à la longue période qui 
s'est écoulée entre le renvoi en jugement et le procès par rapport à la rapidité du 
procès, l'équité exigeait d'offrir au requérant plus de possibilités et de facilités 
pour se défendre concrètement et effectivement. 
Conclusion : violation (unanimité). 
2. Article 6 § 1 (durée de la procédure) : la période à prendre en considération a 
commencé à la date à laquelle le requérant a reçu la notification officielle de la 
procédure et s'est terminée avec l'arrêt de la Cour de cassation. La procédure a 
donc duré près de sept ans et cinq mois. Elle a connu des retards injustifiés 
représentant plus de la moitié de sa durée totale et imputables aux autorités 
nationales. 
Conclusion : violation (unanimité). 

Article 41 : la Cour alloue une indemnité pour préjudice moral et frais et dépens. 

Jurisprudence citée par la Cour 

Deweer c. Belgique, arrêt du 27 février 1980, série A n" 35 
Kamasinski c. Autriche, arrêt du 19 décembre 1989, série A n" 168 
T. c. Italie, arrêt du 12 octobre 1992, série A n° 245-C 
Pélissieret Sassi c. France [GC], n" 25444/94, CEDH 1999-11 
Gelli c. Italie, n" 37752/97, 19 octobre 1999, non publié 
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En l 'af fa ire M a t t o c c i a c. I ta l i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en u n e c h a m b r e composée d e : 
M m e s E.PALM,présidente, 

W . THOMASSEN, 

M M . R . T Ü R M E N , 

J . CASADEVALL, 

T . PANTÎRU, 

R. MARXISTE, juges, 

C . Rvaao,juge ad hoc, 
et de M . M . O ' B O Y L E , greffier de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 7 m a r s et 
4 ju i l l e t 2000, 

Rend l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r , c o n f o r m é m e n t aux disposi t ions 
qu i s ' app l iqua i en t avan t l ' en t r ée en v igueu r du Protocole n" 11 à la 
C o n v e n t i o n de s auvega rde des Dro i t s de l ' H o m m e et des L iber tés 
f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , pa r le g o u v e r n e m e n t i ta l ien («le 
G o u v e r n e m e n t ») le 30 d é c e m b r e 1998 (ar t ic le 5 § 4 du Protocole n° 11 et 
anc iens a r t i c les 47 et 48 de la C o n v e n t i o n ) . A son or ig ine se t rouve une 
r e q u ê t e (n" 23969/94) d i r igée con t r e la R é p u b l i q u e i t a l i enne et d o n t u n 
ressor t i s san t de cet E t a t , M. Mass imi l i ano M a t t o c c i a («le r e q u é r a n t » ) , 
avait saisi la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la 
C o m m i s s i o n » ) le 22 ma i 1993, en v e r t u de l 'ancien a r t ic le 25 de la 
Conven t ion . 

2. Le r e q u é r a n t a é t é a d m i s au bénéfice de l ' ass i s tance jud ic ia i re . 
Dés igné pa r les in i t ia les M . M . devan t la C o m m i s s i o n , il a consent i 
u l t é r i e u r e m e n t à la d ivulga t ion de son i d e n t i t é . 

3. Le r e q u é r a n t a l légua i t la viola t ion de son dro i t à un procès équ i t ab le 
d a n s un déla i r a i sonnab l e . 

4. La C o m m i s s i o n a déc la ré la r e q u ê t e en pa r t i e recevable le 21 ma i 
1997. D a n s son r a p p o r t du 17 s e p t e m b r e 1998 (ancien ar t ic le 31 de la 
C o n v e n t i o n ) 1 , elle fo rmule l'avis qu ' i l y a eu v iola t ion de l 'a r t ic le 6 § 1 de 
la C o n v e n t i o n en ra ison de la d u r é e de la p r o c é d u r e ( u n a n i m i t é ) et de 
l 'ar t ic le 6 §§ 1 et 3 q u a n t à l ' équ i t é de la p r o c é d u r e (vingt-cinq voix 
con t r e s ep t ) . 

1. Note du greffe : le rapport est disponible au greffe. 
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5. Le 14 j a n v i e r 1999, un collège de la G r a n d e C h a m b r e a déc idé q u e 
l 'affaire devai t ê t r e e x a m i n é e pa r u n e c h a m b r e cons t i t uée au sein de l 'une 
des sect ions d e la C o u r . 

6. Le p r é s i d e n t de la Cour , M . L. W i l d h a b e r , a a t t r i b u é l 'affaire à la 
p r e m i è r e sec t ion (ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la 
c h a m b r e c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a 
é té cons t i tuée c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t . A la su i t e du 
dépor t de M . B. Confor t i , j u g e élu au t i t r e de l ' I tal ie (ar t ic le 28 du 
r è g l e m e n t ) , le G o u v e r n e m e n t a dés igné M . C. Russo pour s iéger e n 
qua l i t é de j u g e ad hoc (ar t ic les 27 § 2 d e la C o n v e n t i o n et 29 § 1 du 
r è g l e m e n t ) . 

7. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé des 
observa t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

8. U n e a u d i e n c e s'est dé rou l ée en publ ic au Palais des Dro i t s de 
l ' H o m m e , à S t r a s b o u r g , le 7 m a r s 2000 (ar t ic le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 
M . V . E S P O S I T O , m a g i s t r a t d é t a c h é 

au service du c o n t e n t i e u x d i p l o m a t i q u e 
du m i n i s t è r e des Affaires é t r a n g è r e s , coagent ; 

- pour le requérant 
M C P. PAGLIARELLA, avocate au b a r r e a u de F ros inone , conseil. 

La C o u r les a e n t e n d u s en leurs déc l a r a t i ons . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. En 1985, le r e q u é r a n t fut affecté pa r son emp loyeu r au pos te de 
chauffeur d ' a u t o c a r a u p r è s d ' une école de R o m e accuei l lan t des enfan t s 
h a n d i c a p é s ; il é t a i t c h a r g é , le m a t i n , de condu i r e les enfan t s de leur 
domici le à l 'école, et de les r a m e n e r chez eux l ' après -midi . Il é ta i t 
toujours a c c o m p a g n é d ' une a s s i s t an t e sociale . 

10. Le 22 n o v e m b r e 1985, la m è r e de R., u n e j e u n e fille h a n d i c a p é e 
m e n t a l e née en 1964, élève de l 'école s u s m e n t i o n n é e , sollicita l 'aide 
d ' une a s s i s t a n t e sociale, C.T. , pa rce qu 'e l l e avai t le s e n t i m e n t q u e R. 
avait é té violée ou sodomisée d a n s l ' é t ab l i s semen t scolaire p a r u n e 
p e r s o n n e p r é n o m m é e « M a s s i m o » . R. refusai t de r e t o u r n e r à l 'école 
depu i s le 11 n o v e m b r e 1985. Le 23 n o v e m b r e 1985, la m è r e de R., 
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a c c o m p a g n é e de C.T. , e m m e n a sa fille chez une gynécologue . Celle-ci 
n ' e x a m i n a pas l ' in té ressée ma i s , ayan t appr i s pa r la m è r e ce qui é ta i t 
a r r ivé , r e c o m m a n d a de faire e x a m i n e r la j e u n e fille p a r un m é d e c i n du 
d é p a r t e m e n t de m é d e c i n e légale . Le 25 n o v e m b r e , R. subit donc u n 
e x a m e n m é d i c a l ; toutefois , le m é d e c i n ne c o n s t a t a a u c u n e t r ace r écen t e 
ou a n c i e n n e de viol ou de sodomie . 

11. Le 22 n o v e m b r e 1985, la m è r e invi ta é g a l e m e n t la d i rec t r i ce de 
l 'école p réc i t ée à d e m a n d e r à un employé p r é n o m m é M a s s i m o de fournir 
des expl ica t ions , mais la d i rec t r i ce s'y refusa. 

12. Le m ê m e j o u r , la m è r e déposa u n e p la in te péna l e con t r e « u n e 
p e r s o n n e p r é n o m m é e M a s s i m o » ; elle i nd iqua à la police de R o m e q u ' u n e 
v ing ta ine de j o u r s plus tô t , elle avai t r e m a r q u é q u e sa fille sembla i t 
souffrir et se r enda i t t rès f r é q u e m m e n t aux t o i l e t t e s ; R. s 'é ta i t expl iquée 
à ce sujet en lui d i s a n t : «c ' é t a i t M a s s i m o » («è stato Massimo»). Q u e l q u e s 
j o u r s plus t a r d , la m è r e de R. avait appr i s p a r l 'une de ses a m i e s , C D . , 
q u ' u n j o u r R. lui avai t confié q u ' u n c e r t a i n M a s s i m o l 'avait sodomisée de 
force d a n s les s an i t a i r e s de l 'école. 

13. La police i n t e r r o g e a R. en p r é s e n c e de sa m è r e ; la j e u n e fille 
déc la ra qu ' env i ron un mois p lus tôt , a lors qu 'e l l e se t rouvai t d a n s les 
san i t a i r e s s i tués au d e u x i è m e é t a g e de l 'école, « M a s s i m o » lui avait dit de 
s 'a l longer sur un pe t i t lit et l 'avait sodomisée . 

14. La police i n t e r r o g e a alors C D . , qu i déc la ra q u ' e n v i r o n un mois 
plus tô t , a lors qu 'e l l e se t rouva i t d a n s l ' a p p a r t e m e n t de la m è r e de R., 
elle avai t r e m a r q u é que la j e u n e fille é ta i t t r è s s i l enc ieuse ; ap rès 
q u e l q u e s hés i t a t i ons , R. lui avai t confié, en p r é s e n c e de sa s œ u r A. et 
d ' une a u t r e a m i e , M.P. , q u e « M a s s i m o » avait abusé d 'e l le s e x u e l l e m e n t , 
qu ' i l lui avai t fait m a l et qu ' i l l 'avait m e n a c é e . 

15. La police i n t e r r o g e a ensu i t e le d i r e c t e u r de l ' en t r ep r i se cha rgée 
d ' o rgan i se r le r a m a s s a g e scolaire . Celui-ci ind iqua q u e le car scolaire 
é ta i t condui t pa r le r e q u é r a n t . 

16. Le 14 d é c e m b r e 1985, la police d é p o s a une p l a in t e péna l e cont re le 
r e q u é r a n t a u p r è s du p a r q u e t de R o m e . U n e e n q u ê t e p r é l i m i n a i r e fut 
ouve r t e . 

17. Le 29 j a n v i e r 1986, le p r o c u r e u r déc ida de convoquer le 13 février 
1986 R. et sa m è r e , ainsi q u e C D . et C.T. , e n qua l i t é de t émo ins . La m è r e 
de R. déc l a r a qu ' e l l e n 'ava i t s ignalé le viol a u x a u t o r i t é s q u ' u n e qu inza ine 
de j o u r s ap rè s qu' i l eu t é té c o m m i s pa r ce q u e sa fille s 'é ta i t confiée à l 'une 
de ses amies et non à elle d i r e c t e m e n t , et q u e son p rop re pè r e é ta i t décédé 
au cours de ce t t e pé r iode . Elle i nd iqua toutefois avoir r e m a r q u é q u e sa 
fille souffrait et lui avoir d o n n é des a n t a l g i q u e s . Elle af f i rma q u e sa fille 
avait refusé de r e t o u r n e r à l 'école a p r è s le viol et q u ' e l l e - m ê m e ne l'y avait 
p lus envoyée. Elle a jou ta toutefois q u e p e n d a n t envi ron u n e s e m a i n e après 
le viol sa fille « u n e fois r e n t r é e , ne pa r l a i t pas , refusai t de m a n g e r , et 
allait i m m é d i a t e m e n t se c o u c h e r » . Elle déc l a r a qu 'e l l e n 'ava i t pas revu 
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« M a s s i m o » depu i s ce j o u r pa rce qu ' i l avait d e m a n d é à ê t r e r e m p l a c é p a r 
un a u t r e chauffeur à pa r t i r du l e n d e m a i n d u viol. Elle a jou ta avoir 
c o n s t a t é pa r e l l e -même qu ' i l y avait un lit d a n s les s an i t a i r e s du 
d e u x i è m e é t age de l 'école. 

18. Le 17 février 1986, le r e q u é r a n t reçut la not i f icat ion officielle 
(comunicazione giudiziaria) de l 'a l légat ion selon l aque l le il avai t c o m m i s 
« l ' in f rac t ion visée à l 'ar t icle 519 du code péna l , en ce qu ' i l avai t c o n t r a i n t 
R., h a n d i c a p é e m e n t a l e , à avoir des r a p p o r t s sexue ls avec lui, à R o m e , 
en n o v e m b r e 1985» («del reato di cui all'articolo 519 c.p. per aver costretto R. 
malata di mente a congiungersi carnalmente con lui. In Roma, nel novembre 
1985»). Le 19 février 1986, le r e q u é r a n t dés igna son avocat . 

19. Le 11 avril 1986, la d i rec t r ice de l'école fut c i tée à c o m p a r a î t r e en 
qua l i t é de t é m o i n devan t le p r o c u r e u r le 29 avril 1986. Elle r e connu t q u e 
la m è r e de la v ic t ime lui avait s ignalé le viol, ma i s p r é t e n d i t qu 'e l l e n 'ava i t 
pas j u g é son réci t p laus ib le , parce qu ' i l n 'y avai t pas de lit d a n s les 
s an i t a i r e s et q u e tous les en fan t s é t a i e n t a c c o m p a g n é s lorsqu ' i ls se 
r e n d a i e n t aux to i l e t t e s ou d a n s les salles de t h é r a p i e du t ro i s i ème é t a g e 
(qui , elles, c o m p o r t a i e n t des l i ts) . Elle a jouta q u e le r e q u é r a n t n 'ava i t pas 
pour h a b i t u d e d ' e n t r e r d a n s l ' é t ab l i s semen t et n ' a u r a i t eu a u c u n e ra ison 
de se t rouver au t ro i s i ème é t a g e ; en o u t r e , il avait é té affecté à u n 
nouveau pos te en j a n v i e r 1986. 

20. Le 30 s e p t e m b r e 1986, le r e q u é r a n t fut i n t e r r o g é p a r le p r o c u r e u r 
de L a t i n a en p r é s e n c e de son avocat . Il c l a m a son innocence . Il soul igna 
q u ' a u moins vingt p e r s o n n e s se t rouva i en t tou jours d a n s l ' au toca r et qu ' i l 
avai t toujours r e n c o n t r é R. en p ré sence de l ' a s s i s tan te sociale. 

2 1 . Le 23 oc tobre 1986, le r e q u é r a n t fut renvoyé en j u g e m e n t devan t le 
t r i b u n a l de R o m e ; il fut inculpé de « l ' inf rac t ion visée à l 'ar t ic le 519 du 
code péna l , en ce qu ' i l avait con t r a in t R., h a n d i c a p é e m e n t a l e , à avoir des 
r a p p o r t s sexuels avec lui, à R o m e , en n o v e m b r e 1985 ». 

22. Le 25 s e p t e m b r e 1989, l 'avocat du r e q u é r a n t d e m a n d a à consu l t e r 
le doss ier de l ' accusa t ion . 

23. A la d e m a n d e du r e q u é r a n t , p r é s e n t é e le 25 n o v e m b r e 1989, le 
t r i b u n a l de R o m e fixa au 19 m a i 1990 la d a t e de la p r e m i è r e aud ience 
d a n s l 'affaire. Lors de ce t t e aud i ence , l ' in té ressé c l a m a son innocence et 
r é p é t a qu ' i l ne s 'é ta i t j a m a i s t rouvé seul avec R. car il y avait tou jours eu 
u n e v ing ta ine de p e r s o n n e s , y compr i s l ' a s s i s t an te sociale, d a n s l ' au tocar . 
Il exp l iqua que son t ravai l de chauf feur se t e r m i n a i t lorsqu ' i l a r r ivai t à 
l 'école ; il y r e t o u r n a i t ensu i t e à 16 h e u r e s pour c h e r c h e r les en fan t s et les 
r a m e n e r à l eur domic i le . Il déc l a r a avoir conna i s sance de la p la in te po r t ée 
con t r e lui et fit valoir qu ' i l n ' e n t r a i t j a m a i s d a n s l ' é t ab l i s semen t scolaire 
car il n 'y é ta i t p a s au to r i s é . Il a jouta q u ' a p r è s avoir déposé les enfan t s à 
l 'école le m a t i n il accompl issa i t d ' a u t r e s t âches - n o r m a l e m e n t des visites 
t ou r i s t i ques en a u t o c a r - pour le c o m p t e de son employeur . 
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24. R. ne pu t ê t r e i n t e r r o g é e tou t de su i te , ca r elle s embla i t t r è s ag i t ée 
et déc l a r a qu 'e l le ne se souvenai t de r i e n ; toutefois , elle identif ia le 
r e q u é r a n t c o m m e é t a n t le chauf feur de l ' au toca r . 

25. La m è r e de la j e u n e fille fut i n t e r r o g é e ; elle déc la ra ignore r la da t e 
exac te des é v é n e m e n t s et préc isa qu ' e l l e n 'avai t pas i m m é d i a t e m e n t 
s ignalé le viol pa rce q u e son pè re é ta i t décédé j u s t e à ce t t e pé r iode . Elle 
savait q u e le viol avai t eu lieu au t ro i s i ème é t a g e , d a n s la salle de t h é r a p i e 
où il y avait des lits. A une ques t ion de l 'avocat du r e q u é r a n t , elle répondi t 
q u ' à sa conna i s sance les enfan t s é t a i en t a c c o m p a g n é s lorsqu ' i ls se 
r e n d a i e n t dans les salles de t h é r a p i e au t ro i s i ème é t a g e . 

26. C.T. , l ' a ss i s tan te sociale, fut é g a l e m e n t i n t e r r o g é e . Elle déc la ra 
que , d a n s l ' après-midi du 22 n o v e m b r e 1985, la m è r e de R. é t a i t venue la 
voir et lui avait dit q u ' e n r e n t r a n t de l 'école sa fille é ta i t bouleversée et 
sa igna i t . C .T. lui avait d e m a n d é de reven i r le l e n d e m a i n avec R. Le 
l e n d e m a i n , elle avait e m m e n é R. chez la gynécologue . Celle-ci n 'ava i t pas 
e x a m i n é la j e u n e fille ma i s , ayan t appr i s p a r la m è r e ce qu i s 'é ta i t passé , 
avai t r e c o m m a n d é de faire e x a m i n e r l ' in té ressée pa r un m é d e c i n du 
d é p a r t e m e n t de m é d e c i n e légale . Le 25 n o v e m b r e , C.T. avai t donc 
a c c o m p a g n é R. chez un a u t r e m é d e c i n qu i avait e x a m i n é la j e u n e fille et 
dél ivre un ce r t i f i ca t ; le médec in lui avait conseil lé d ' i n fo rmer la police. 
C.T. préc isa q u e R. appe la i t le violeur « M a s s i m i l i a n o » ou «le chauffeur 
de l ' au toca r de l 'école ». Elle déc l a r a q u e R. lui avai t dit qu 'e l le avait q u i t t é 
la salle de classe p o u r se r e n d r e d a n s une a u t r e salle et q u e d a n s le couloir 
elle avai t é t é ag r ippée par « M a s s i m i l i a n o » qu i l 'avait poussée d a n s une 
pièce où il y avai t u n lit ou une tab le et qu ' i l avai t t e n t é de la sodomiser . 
R. avai t r e s sen t i u n e vive dou l eu r et avait appe lé à l 'a ide, mais p e r s o n n e 
ne l 'avait e n t e n d u e . « M a s s i m i l i a n o » avai t m e n a c é de la t u e r si elle disait 
quoi q u e ce soit au sujet de ce qui s 'é ta i t passé . 

27. Puis C D . fut i n t e r r o g é e ; elle r é p é t a ce qu 'e l l e avait déc la ré à la 
police et p réc i sa q u e R. lui avait dit q u e le viol avai t é té c o m m i s au 
t ro i s i ème é t a g e , le 21 n o v e m b r e 1985, ma i s qu 'e l l e n 'ava i t pas ind iqué 
l ' heu re . 

28. N . D . , la d i rec t r i ce de l 'école, fut e n t e n d u e . Elle déc l a r a q u e la salle 
de classe de R. se t rouva i t au p r e m i e r é t a g e . Elle préc isa que les 
chauffeurs d ' a u t o c a r n ' e n t r a i e n t pas d a n s l ' é t ab l i s semen t scolaire é t a n t 
d o n n é q u e le r è g l e m e n t l ' in te rd isa i t . Toute fo i s , le r e q u é r a n t é ta i t parfois 
venu d a n s son b u r e a u pour t é l é p h o n e r . D e u x concierges survei l la ient 
l ' en t r ée des salles de c lasse . Elle a jou ta q u e l 'un des t rois ass i s t an t s 
a c c o m p a g n a i t les enfan t s lorsqu' i ls se r e n d a i e n t d a n s les salles de 
t h é r a p i e s i tuées au t ro i s i ème é t a g e . Elle i nd iqua é g a l e m e n t q u e le 
r e q u é r a n t avai t t ravai l lé pour l 'école j u s q u ' e n j a n v i e r 1986. 

29. Enfin, R. fut i n t e r r o g é e avec l 'a ide de l ' a s s i s t an te sociale. Elle 
aff i rma qu 'e l l e é ta i t a l lée a u x s an i t a i r e s p o u r se laver les m a i n s et q u ' e n 
r e v e n a n t vers la salle de classe, elle avait é té a t t r a p é e pa r le r e q u é r a n t . 
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Ce la s 'é ta i t passé à l ' é t age où se t rouvai t sa salle de classe, elle ne s 'é ta i t 
pas r e n d u e aux é t a g e s s u p é r i e u r s . C ' é t a i t a r r ivé le m a t i n . R. a jou ta qu 'e l le 
ne se souvenai t pas si elle é ta i t r e t o u r n é e d a n s la salle de classe et ne se 
r appe la i t pas que l p rofesseur é ta i t p r é s e n t ce jour - l à . 

30. Le t r i b u n a l a journa l ' e x a m e n de l 'affaire au 12 j u i n 1990 afin 
d ' e n t e n d r e les d e u x concierges de l 'école m e n t i o n n é s pa r la d i rec t r ice 
ainsi que la professeur p r é s e n t e le 21 n o v e m b r e 1985. En o u t r e , il 
o r d o n n a que le r eg i s t r e scolaire de p ré sences lui fût r emi s . 

31 . A l ' aud ience du 12 j u i n 1990, le t r i buna l e n t e n d i t les conc ie rges . 
E.F. , c h a r g é e de la sect ion des filles, déc la ra qu 'e l le r e s t a i t d a n s les 
couloirs d u r a n t les cours , é t a n t donné q u e les p rofesseurs l ' appe la ien t 
l o r squ ' un enfan t devai t q u i t t e r la salle de classe pour u n e ra ison 
q u e l c o n q u e , p a r e x e m p l e pour se r e n d r e aux to i le t tes . Elle i nd iqua q u ' u n 
ass i s t an t e m m e n a i t les enfan t s en salle de t h é r a p i e et les r a m e n a i t . Elle se 
r a p p e l a avoir parfois vu les chauffeurs d ' a u t o c a r se r e n d r e d a n s le b u r e a u 
de la d i rec t r i ce , ma i s elle n ' e n avait j a m a i s ape rçu a u c u n e r r e r d a n s les 
couloirs , don t l 'accès é ta i t i n t e rd i t au publ ic pa r un éc r i t eau . Les 
concierges se t e n a i e n t p rès d ' u n e tab le devan t le b u r e a u de la d i rec t r i ce , 
à l ' e x t r é m i t é des couloirs où se t rouva i en t les sal les de c lasse , ce qui leur 
p e r m e t t a i t d ' en survei l ler l 'accès. Elle a jou ta q u ' u n e e n t r é e s é p a r é e 
m e n a i t au t ro i s i ème é t a g e depuis la c l in ique d e l 'école, ma i s que cet 
accès é ta i t f e rmé à clef et ouver t à la d e m a n d e de l ' a d m i n i s t r a t i o n ; elle 
exclut tou t con tac t e n t r e les chauffeurs d ' a u t o c a r et l ' a d m i n i s t r a t i o n 
scolaire . Elle n 'ava i t j a m a i s vu un chauffeur se r e n d r e dans les é t ages 
s u p é r i e u r s pa r les escal iers i n t é r i eu r s s i tués d e v a n t la tab le des 
concierges . Enfin, elle déc la ra ne pas se souveni r avoir vu R. r e t o u r n e r 
d a n s la salle de classe en p l e u r a n t ou en p a r a i s s a n t bou leve r sée . 

32. V .C. , l ' au t r e conc ie rge , déc l a r a n 'avoir j a m a i s vu un chauffeur 
d ' au toca r e r r e r d a n s les couloirs , ce qui é ta i t i n t e r d i t ; les chauf feurs 
a t t e n d a i e n t devan t l 'école j u s q u ' à 14 h 30, puis r a m e n a i e n t les en fan t s 
chez eux. Il lui é ta i t a r r ivé d ' appe l e r l 'un d ' e n t r e eux pour la d i rec t r ice 
lorsqu ' i l y avait u n appe l t é l é p h o n i q u e de l ' employeur . 

33 . Le t r i buna l releva, d ' a p r è s le r eg i s t r e de p r é sences , que R. avait é té 
a b s e n t e à p a r t i r du 11 n o v e m b r e 1985; le 14 m a r s 1986, elle avait q u i t t é 
l 'école. 

34. I n t e r r o g é e pa r le t r i b u n a l , G.S. , la p rofesseur de R., d é c l a r a qu 'e l l e 
se souvena i t v a g u e m e n t de la j e u n e fille; on ne lui avait j a m a i s dit 
officiel lement p o u r q u o i celle-ci ne f r équen t a i t p lus l 'école, ma i s elle avai t 
e n t e n d u des r u m e u r s . Elle n 'ava i t j a m a i s vu les chauffeurs d ' a u t o c a r e r r e r 
d a n s les couloirs . L o r s q u ' u n élève avai t besoin de q u i t t e r la salle de classe 
pour se r e n d r e aux to i le t t es , elle appe la i t la conc ie rge qui a c c o m p a g n a i t 
l ' in té ressé et le r a m e n a i t en classe. Des a s s i s t an t s a c c o m p a g n a i e n t les 
élèves h a n d i c a p é s lorsqu ' i ls se r e n d a i e n t en t h é r a p i e . 
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35. P a r un j u g e m e n t r e n d u le 12 j u i n 1990, le t r i buna l de R o m e 
c o n d a m n a le r e q u é r a n t pour viol à une peine de trois ans 
d ' e m p r i s o n n e m e n t assor t ie d ' une in terd ic t ion de t rava i l le r d a n s le service 
public p e n d a n t cinq ans . Le 14ju in 1990, le r e q u é r a n t déc la ra son in ten t ion 
d ' i n t e r j e t e r appel . Le j u g e m e n t fut déposé au greffe le 27 j u i n 1990. 

36. D a n s son j u g e m e n t , le t r i b u n a l soul igna q u e bien q u e R. fût 
h a n d i c a p é e m e n t a l e et ne s e m b l â t pas ê t r e p l e i n e m e n t consc ien te de ses 
p r o p r e s déc l a r a t i ons , celles-ci é t a i en t su f f i samment précises et dé ta i l l ées 
p o u r ê t r e c réd ib les ; l ' in té ressée ne nour r i s sa i t pas de ha ine ou de r a n c u n e 
p o u r le r e q u é r a n t . Q u a n t à l ' absence de p reuves méd ica le s du viol, é t a n t 
d o n n é q u e l ' e x a m e n médica l avait é té effectué au moins deux s e m a i n e s 
ap rè s les é v é n e m e n t s , le t r i b u n a l cons idé r a q u e les lésions ava ien t déjà 
guér i et q u ' a u c u n e t race ne subs i s ta i t . Il e s t i m a que les t émo ins à 
c h a r g e , en par t i cu l ie r C D . et C.T. , é t a i en t t o t a l e m e n t crédibles et 
n ' é p r o u v a i e n t a u c u n r e s s e n t i m e n t c o n t r e l ' accusé . C o n c e r n a n t la da t e d u 
viol, il avai t é té c o m m i s , sc ion le t r i b u n a l , le j o u r où R. avai t pa r l é à C D . , 
c 'es t -à-di re d e u x s e m a i n e s avant le 25 n o v e m b r e 1985 et j u s t e avant le 
11 n o v e m b r e 1985, d a t e à laque l le R. avai t cessé de f r é q u e n t e r l 'école, 
p r o b a b l e m e n t à cause du viol. 

37. Ayant cons t a t é q u e le viol avai t é té c o m m i s , le t r i b u n a l jugea é tabl i 
q u e le r e q u é r a n t en é ta i t l ' au teu r . R. l 'avai t identif ié et il é ta i t cou ran t 
d ' a p p e l e r « M a s s i m o » u n e p e r s o n n e p r é n o m m é e Mass imi l i ano . Le 
t r i b u n a l e s t i m a que le r e q u é r a n t avait eu la possibi l i té d ' e n t r e r d a n s 
l 'école, m a l g r é les dépos i t ions c o n t r a i r e s de la d i rec t r i ce et des 
conc ie rges qu i s ' é t a ien t con t r ed i t s su r u n c e r t a i n n o m b r e de points et 
n ' é t a i e n t pas c réd ib les en ce qu ' i l s s e m b l a i e n t avoir u n i n t é r ê t à p r o t é g e r 
la r é p u t a t i o n de l 'école. O n pouvai t r a i s o n n a b l e m e n t pense r que 
l ' employeur avai t des con tac t s , p a r l ' i n t e r m é d i a i r e de ses chauffeurs , 
avec l ' a d m i n i s t r a t i o n scolaire qui se t rouva i t au t ro i s i ème é t a g e . Il é ta i t 
p laus ib le que l ' in té ressé eû t e f fec t ivement p e r p é t r é le c r i m e et il n ' é t a i t 
pas u t i le de c o n n a î t r e le lieu exact du viol - à savoir l ' é tage précis où il 
avait é t é c o m m i s - à p a r t i r du m o m e n t où il avait é té é tab l i a) qu ' i l avait 
é t é c o m m i s à l ' i n t é r i eu r du b â t i m e n t et b) q u e le r e q u é r a n t pouvai t e n t r e r 
d a n s le b â t i m e n t . Q u a n t à la d é c l a r a t i o n de l 'accusé selon laquel le il 
q u i t t a i t l 'école a p r è s y avoir déposé les élèves le m a t i n et y revena i t 
l ' ap rès -mid i , un des concierges ava i t aff irmé au c o n t r a i r e q u e les 
chauf feurs d ' a u t o c a r r e s t a i en t devan t l 'école. E n o u t r e , d ' ap rè s le 
t r i b u n a l , s'il é ta i t vra i q u e les concierges ou les a s s i s t an t s 
a c c o m p a g n a i e n t ce r t a ins élèves g r a v e m e n t h a n d i c a p é s lorsqu' i ls 
q u i t t a i e n t l 'école, on avai t dû souvent la isser la j e u n e fille p a r t i r seule , 
é t a n t d o n n é qu 'e l l e m a r c h a i t et se dép laça i t de m a n i è r e a u t o n o m e . 

38. Le 30 ju i l l e t 1990, le r e q u é r a n t déposa ses moyens a u p r è s de la 
cour d ' appe l de R o m e . Il p r é t e n d i t q u e l ' impréc is ion de l ' accusa t ion 
p o r t é e con t r e lui l 'avait e m p ê c h é de se d é f e n d r e ; en effet, l 'acte 
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d ' accusa t ion ne c o n t e n a i t a u c u n e indica t ion précise du lieu et de la da t e 
du viol, et ces é l é m e n t s n ' é t a i en t pas ressor t i s au cours du procès . Il a r g u a 
p a r c o n s é q u e n t de la nul l i té de la p r o c é d u r e , p o u r m é c o n n a i s s a n c e de ses 
d ro i t s de défense . En o u t r e , il soul igna que les t é m o i n s ava ien t r econnu 
q u e R. é t a i t a m o u r e u s e de lui , ce qui , selon lui, pouvai t jus t i f ie r de la 
r a n c œ u r de la pa r t de la j e u n e fille, pa r ce qu ' i l ne r éponda i t pas à cet 
a m o u r . Il d e m a n d a é g a l e m e n t à la cour de p rocéde r à l ' aud i t ion d 'un 
t émo in à d é c h a r g e , à savoir son emp loyeu r à l ' époque du viol, afin 
d ' ob t en i r de plus a m p l e s dé ta i l s sur ses fonctions d e chauffeur d e car 
scolaire. 

39. D a n s son a r r ê t du 30 avril 1991, déposé au greffe le 20 ma i 1991, la 
cour d ' appe l conf i rma le j u g e m e n t de p r e m i è r e in s t ance . Aprè s avoir 
r é e x a m i n é les é l é m e n t s d e p reuve recuei l l is au cours du procès en 
p r e m i è r e i n s t ance , et ne j u g e a n t pas u t i le d ' e n t e n d r e l ' employeur du 
r e q u é r a n t , la cour conclut à la culpabi l i té de l ' i n té ressé . Q u a n t à 
l ' imprécis ion a l léguée de l ' accusat ion , elle e s t i m a q u e l ' impossibi l i té 
d ' i nd ique r le lieu et la d a t e exac t s du viol ne f rappa i t pas l ' accusat ion 
e l l e -même de nul l i té p u i s q u e les é l é m e n t s ( n o v e m b r e 1985 - à l ' i n té r i eur 
de l 'école) c o n t e n u s d a n s l ' accusa t ion é t a i en t suff isants pour p e r m e t t r e 
une défense a d é q u a t e . 

La cour c o n s t a t a en par t i cu l ie r que l ' a f f i rmat ion favorable au 
r e q u é r a n t selon laquel le les enfan t s hand icapés é t a i en t toujours 
a c c o m p a g n é s lorsqu ' i ls se r e n d a i e n t aux to i le t tes ou d a n s les salles de 
t h é r a p i e revêta i t un c a r a c t è r e géné ra l et ne pouvai t c o n t r e r la 
desc r ip t ion précise des faits d o n n é e pa r R. Q u a n t à l ' absence de lits dans 
les s an i t a i r e s , elle e s t i m a , vu la p r é s e n c e de lits aux a u t r e s é t a g e s , q u e l 'on 
ne pouvai t exclure q u e R., qu i faisait confiance au r e q u é r a n t , l 'avait suivi 
clans d ' a u t r e s salles de l 'école. En o u t r e , à l ' ins ta r de la j u r i d i c t i on de 
j u g e m e n t , la cour d ' appe l j u g e a inut i le d ' é tab l i r le lieu exac t du viol dans 
les locaux scolai res . S 'agissant de l ' absence de r a n c u n e con t r e le 
r e q u é r a n t , elle n ' e s t i m a pas p e r t i n e n t le fait q u e R. fût p r o b a b l e m e n t 
a m o u r e u s e de l ' in té ressé . A vrai d i re , ce t t e c i rcons tance pouvai t 
exp l ique r pou rquo i R. avai t suivi le r e q u é r a n t dans un endro i t à l ' écar t . 
C o n c e r n a n t la d a t e du viol, la cour j u g e a é tab l i qu ' i l avait é té c o m m i s 
vers le 11 n o v e m b r e 1985, avan t q u e R. ne cessât de f r é q u e n t e r l 'école. 
C.T. , qu i avait déc la ré qu' i l avait eu lieu le 25 n o v e m b r e , avait 
p r o b a b l e m e n t confondu la d a t e du viol avec celle de l ' e x a m e n médica l . 
De l'avis de la cour, l ' absence de t r ace de lésions é t a i t d u e au laps de 
t e m p s qui s 'é ta i t écoulé e n t r e le viol et l ' e x a m e n méd ica l et ne suffisait 
pas à exc lu re qu ' i l y avai t eu viol « é t a n t d o n n é que R. avai t h u r l é » . 

40. Le r e q u é r a n t fut in formé du d é p ô t du t ex t e d e l ' a r rê t le 23 j u i n 
1992. 

4 1 . Le 13 ju i l l e t 1992, il se pourvu t en cassa t ion ; il r é p é t a n o t a m m e n t 
q u e l ' impréc is ion de l ' accusa t ion l 'avait e m p ê c h é de se dé fendre et 
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p r é t e n d i t que la cour d ' appe l n ' ava i t d o n n é a u c u n mot i f p e r m e t t a n t de 
cons idé re r que les é l é m e n t s à c h a r g e é t a i en t suffisants pour le 
c o n d a m n e r : au c o n t r a i r e , il s 'agissai t de p reuves ind i rec tes et fragiles qui 
n ' é t a i e n t pas co r roborées p a r d ' a u t r e s é l é m e n t s . Les jur idic t ions 
in fé r ieures ava ien t p r é s u m é de façon t o t a l e m e n t injustifiée de la 
pa r t i a l i t é des t é m o i n s qu i ava ien t fait des déc l a r a t i ons lui é t a n t 
favorables e t , d ' a i l l eurs , ces t é m o i n s ava ien t conf i rmé ses d i res . La cour 
d ' appe l avait mis en d o u t e le fait q u e tous les en fan t s fussent 
a c c o m p a g n é s lorsqu ' i ls se r e n d a i e n t aux to i le t t es , ma i s r ien n ' i nd iqua i t 
q u e c e t t e a f f i rmat ion , q u e tous les t é m o i n s don t les d é c l a r a t i o n s é t a i en t 
favorables au r e q u é r a n t et m ê m e R. ava ien t r é i t é r é e , ne fût pas conforme 
à la vé r i t é . En o u t r e , on ne pouvai t j u g e r inut i le de p réc i se r si le viol avait 
é té c o m m i s , c o m m e l ' avaient déc la ré la v ic t ime et les t é m o i n s , d a n s les 
s an i t a i r e s au d e u x i è m e é t age ou au rez -de-chaussée où il n 'y avai t pas de 
li ts, ou encore d a n s les salles de t h é r a p i e au t ro i s i ème é t a g e . Le r e q u é r a n t 
e s t i m a q u e les jur id ic t ions in fé r ieures n ' ava ien t pas s o i g n e u s e m e n t 
e x a m i n é les déc l a r a t i ons con t r ad i c to i r e s de R. Q u a n t à la d a t e du viol, il 
fit valoir q u e les t émo ins ava ien t tous ind iqué qu' i l avait eu lieu le 
21 n o v e m b r e et non , c o m m e l ' avaient déc la ré les ju r id i c t ions infér ieures , 
le 11 n o v e m b r e 1985. En fait, si viol il y avai t eu, il avai t é t é c o m m i s le 
21 n o v e m b r e , d a t e à laque l le R. avait déjà cessé de f r é q u e n t e r l 'école, et 
l 'on ne pouvai t cons idé re r qu' i l en é ta i t l ' au t eu r . R. l 'avait p r o b a b l e m e n t 
accusé parce qu 'e l l e é ta i t a m o u r e u s e de lui et avait é té r e j e t é e : les 
j u r id i c t ions infér ieures ava ien t i n j u s t e m e n t refusé de t en i r c o m p t e de cet 
é l é m e n t . Enfin, le r e q u é r a n t c o n t e s t a le défaut de mo t iva t ion du refus 
d ' e n t e n d r e un a u t r e t é m o i n à d é c h a r g e . 

42. P a r un a r r ê t du 17 j u i n 1993, déposé au greffe le 19 ju i l le t 1993, la 
C o u r de cassa t ion re je ta le pourvoi du r e q u é r a n t au mot i f qu ' i l é ta i t 
m a n i f e s t e m e n t ma l fondé et qu ' i l avai t é té formé pa r u n avocat non 
a d m i s à p la ider devan t el le. Sou l ignan t qu ' i l ne lui i ncomba i t pas de 
con t rô l e r le b ien-fondé des décis ions des j u r id i c t ions in fé r ieures , elle 
déc l a r a n o t a m m e n t q u e l ' accusat ion po r t ée c o n t r e le r e q u é r a n t n ' é t a i t 
pas impréc i se d a n s la m e s u r e où elle con tena i t tous les déta i ls 
nécessa i res à la défense de l ' in té ressé . Elle e s t i m a q u e l 'absence 
d ' ind ica t ion de la d a t e et du lieu exac t s du viol r ésu l t a i t du m a n q u e de 
précis ion ini t ial de l ' accusa t ion (originaria imprecisione dell'accusaj dû au 
h a n d i c a p m e n t a l de R. Toutefo is , p o u r la Cour , ce défau t ini t ia l avai t é té 
r é p a r é au cours du procès g râce aux conf i rmat ions a p p o r t é e s p a r les 
déc l a r a t i ons des trois p r inc ipaux t é m o i n s à c h a r g e . Q u a n t à la d a t e du 
viol, il é ta i t logique de la s i tue r i m m é d i a t e m e n t avant le refus de R. de 
r e t o u r n e r à l 'école. C.T. avait c o m m i s u n e e r r e u r l ég i t ime , a lors que la 
m è r e de R. é ta i t c rédib le et il fallait accorder foi à ses déc l a r a t i ons . 

43 . C o n c e r n a n t le refus d ' e n t e n d r e un t é m o i n en appel , la C o u r de 
cassa t ion déc l a r a q u e la j u r id i c t ion d ' appe l avai t i m p l i c i t e m e n t motivé sa 
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décision en d é c l a r a n t q u e les t é m o i g n a g e s déjà recueil l is devan t le 
t r i buna l de R o m e é t a i en t suff isants . 

44. Le r e q u é r a n t p u r g e a sa pe ine à la pr ison de L a t i n a . Le 25 m a r s 
1994, il fut admis au bénéfice de la l ibéra t ion condi t ionne l le (qfftdamento 
in prova al servizio sociale) j u s q u ' a u 26 oc tobre 1994. 

II. LE D R O I T I N T E R N E P E R T I N E N T 

45. L 'a r t ic le 304 § 1 de l 'ancien code de p r o c é d u r e péna l e énonça i t : 

«Dès la première mesure d'instruction, le juge d'instruction est tenu d'adresser aux 
personnes pouvant avoir un intérêt une notification officielle [comunicazïone gîudiziarià] 
mentionnant les dispositions de la loi qui auraient été violées et la date de l'infraction en 
cause, ainsi que la possibilité de nommer un défenseur. » 

46. L 'a r t ic le 304 bis au tor i sa i t l 'avocat de la défense à ass i s t e r à 
l ' i n t e r roga to i r e de l 'accusé p a r le p r o c u r e u r et p a r le j u g e , ainsi q u ' a u x 
expe r t i s e s , pe rqu i s i t ions domic i l ia i res et p r é s e n t a t i o n s de suspec ts à 
t émo ins . 

47. L 'ar t ic le 304 quater d isposai t que les d o c u m e n t s et ac tes af férents 
aux m e s u r e s où la p r é s e n c e de l 'avocat de la défense é ta i t a d m i s e , ainsi 
q u e les p rocès -ve rbaux de sais ies , pe rqu i s i t ions et fouilles corpore l les , 
deva ien t ê t r e déposés au greffe le l e n d e m a i n de la mise en œ u v r e de la 
m e s u r e p e r t i n e n t e , et l 'avocat de la défense é ta i t a u t o r i s é à les consu l t e r 
et à en faire copie dans les cinq j o u r s . En o u t r e , l 'avocat de la défense é ta i t 
en droi t de recevoir copie du m a n d a t d ' a r r ê t ou du m a n d a t d ' a m e n e r . 

Les p rocès -verbaux des i n t e r r o g a t o i r e s des t é m o i n s au cours de 
l ' ins t ruc t ion ne deva ien t pas ê t r e déposés au greffe et n ' é t a i e n t donc pas 
c o m m u n i q u é s i m m é d i a t e m e n t à l 'avocat de la dé fense . 

48 . En v e r t u des a r t ic les 369 et su ivan t s de l ' anc ien code de p r o c é d u r e 
p é n a l e , à la c lô tu re de l ' ins t ruc t ion , le j u g e d ' i n s t ruc t ion déposa i t le 
doss ier au greffe et en in formai t le p r o c u r e u r , qu i pouvai t r é c l a m e r 
un c o m p l é m e n t d ' i n s t ruc t ion . Lo r sque le p r o c u r e u r e s t ima i t q u e 
l ' ins t ruc t ion é ta i t suff isante , les ac tes et d o c u m e n t s relat i fs à l 'affaire 
é t a i en t déposés au greffe, et l 'avocat de la défense é ta i t au to r i s é à 
e x a m i n e r l ' ensemble du dossier , à en faire copie et à p r é s e n t e r des 
d e m a n d e s ou des obse rva t ions d a n s un déla i de cinq j o u r s à c o m p t e r de 
la d a t e à l aque l le il avai t é té informé du dépô t du doss ier au greffe. 

49. Aux t e r m e s de l 'ar t icle 374 de l 'ancien code de p r o c é d u r e péna l e , la 
décis ion de renvoi en j u g e m e n t devai t r e n f e r m e r : 

- la desc r ip t ion des faits m a t é r i e l s ; 
- la qual i f ica t ion j u r i d i q u e de ces faits ; 
- les c i rcons tances a g g r a v a n t e s ; 
- les c i r cons tances de n a t u r e à exiger l ' appl ica t ion de m e s u r e s de 

s û r e t é . 
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E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 §§ 1 E T 3 D E LA 
C O N V E N T I O N Q U A N T À L ' É Q U I T É DE LA P R O C É D U R E 

50. Le r e q u é r a n t a l l ègue qu ' i l n ' a pas eu la possibi l i té de se dé fendre 
c o n v e n a b l e m e n t d a n s la p r o c é d u r e péna le d i l igen tée à son e n c o n t r e , ce 
qu i a e n t r a î n é une violat ion de l 'ar t icle 6 §§ 1 et 3 de la C o n v e n t i o n , dont 
les passages p e r t i n e n t s se l isent a in s i : 

« 1. Toute personne a droit à ce que sa cause soit entendue équitablenient (...) par un 
tribunal (...) qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. (...) 

( . . . ) 

3. Tout accusé a droit notamment à: 

a) être informé, dans le plus court délai, dans une langue qu'il comprend et d'une 
manière détaillée, de la nature et de la cause de l'accusation portée contre lui; 

b) disposer du temps et des facilités nécessaires à la préparation de sa défense ; 

(...)>. 

A. T h è s e s d é f e n d u e s d e v a n t la C o u r 

5 1 . Le r e q u é r a n t p r é t e n d q u e la not i f icat ion officielle qu ' i l a reçue le 
17 février 1986 é ta i t vague et impréc i se , en ce qu 'e l l e ne m e n t i o n n a i t ni la 
da t e ni le lieu de l ' infract ion. C e t t e impréc is ion a eu des c o n s é q u e n c e s sur 
son dro i t de se dé fendre puisqu ' i l n ' a pas pu p r e n d r e u n e décision réfléchie 
sur la l igne de défense à a d o p t e r . C o n t r a i r e m e n t à ce qu ' a l l ègue le 
G o u v e r n e m e n t , l ' in té ressé aff irme n 'avoir pas é té en m e s u r e de p r é p a r e r 
sa défense et de d e m a n d e r des précis ions sur l ' accusa t ion por t ée con t re lui 
dès le 17 février 1986. En effet, en ve r tu des d isposi t ions appl icab les , son 
avocat n ' é t a i t a u t o r i s é à consu l t e r q u e les d o c u m e n t s a f fé ren ts aux s t ades 
de la p r o c é d u r e a u x q u e l s sa p r é s e n c e é ta i t admise . Q u a n t aux d o c u m e n t s 
su r lesquels se fondait l ' accusa t ion , n o t a m m e n t le t é m o i g n a g e s o m m a i r e 
de la v ic t ime et de sa m è r e , l 'avocat du r e q u é r a n t n'y a pas eu accès. Pour 
les m ê m e s ra i sons , on ne s au ra i t r ep roche r à ce d e r n i e r de n 'avoir pas 
d e m a n d é les i n fo rma t ions d isponib les pour les p r é s e n t e r au r e q u é r a n t 
lors de l ' i n t e r roga to i r e du 30 s e p t e m b r e 1986. Au d e m e u r a n t , le procès-
verbal é tabl i à ce t t e occasion ne s au ra i t r e p r o d u i r e s c r u p u l e u s e m e n t 
l ' ensemble des m e s u r e s pr ises p a r l 'avocat . 

52. En o u t r e , l ' imprécis ion de l 'accusat ion ressort c l a i r emen t du libellé 
de la c i ta t ion , qui n ' ind ique ni la d a t e ni le lieu du viol. En par t icu l ie r , les 
au to r i t é s de poursu i t e ont su dès le d é b u t q u e le viol avait é té commis , selon 
la v ic t ime, « d a n s les san i t a i r e s du d e u x i è m e é tage de l 'école», ma i s elles 
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n 'on t pas donné ce t t e précision d a n s l 'acte d ' inculpa t ion , qu i m e n t i o n n a i t 
v a g u e m e n t « à R o m e ». Bien q u ' a u cours de l ' in te r roga to i re du 30 s e p t e m b r e 
1986 le r e q u é r a n t eû t déc la ré n 'avoir j a m a i s é té seul avec la v ic t ime d a n s 
l ' au tocar et n ' eû t pas donné à croire qu' i l au ra i t pu e n t r e r d a n s l 'école, le 
p r o c u r e u r ne l'a pas informé q u e , d ' ap rès la déc la ra t ion de la v ic t ime, le viol 
avait é té commis à l 'école et non d a n s l ' au tocar , et n 'a pas che rché à vérifier 
d i r e c t e m e n t si les chauffeurs pouvaien t e n t r e r d a n s l ' é t ab l i s sement 
scolaire. C e n 'es t q u e p a r la su i te , au cours d u procès , que de nouvelles 
précisions conce rnan t l 'endroi t où l ' infraction é ta i t censée avoir eu lieu, 
à savoir à l ' in tér ieur de l 'école, sont a p p a r u e s . Q u a n d bien m ê m e 
l ' imprécision de l 'accusat ion au ra i t é té corr igée à ce s t ade u l t é r i eu r de la 
p rocédure , c 'est-à-dire devan t la ju r id ic t ion de j u g e m e n t , les droi ts du 
r e q u é r a n t de se dé fendre ont é té m é c o n n u s . 

53 . Q u a n t au refus d ' e n t e n d r e un a u t r e t é m o i n en appe l , le r e q u é r a n t 
fait valoir q u e ledit t é m o i n a u r a i t pu fournir plus de préc is ions sur ses 
fonctions en t an t q u e chauf feur et sur son ho ra i r e de t ravai l en n o v e m b r e 
1985: ces é l é m e n t s é t a i en t nécessa i res pour sa défense afin de s u p p r i m e r 
les impréc is ions q u e le t r i buna l de R o m e a laissé subs i s te r d a n s ses motifs 
et le p r o c u r e u r p a r m o m e n t s au cours de l ' ins t ruc t ion . 

54. Le r e q u é r a n t p r é t e n d é g a l e m e n t q u e la C o u r de cassa t ion a 
affirmé à tor t q u e l ' imprécis ion ini t ia le de l ' accusat ion é ta i t d u e à 
l ' a r r i é ra t ion m e n t a l e d e la v ic t ime e t q u e ce défau t avai t é t é r ed res sé 
g râce aux déc l a r a t i ons des trois p r inc ipaux t é m o i n s à c h a r g e , mais les 
t é m o i g n a g e s p a r ouï-di re de ces p e r s o n n e s é t a i e n t e n fait enco re plus 
con t r ad ic to i r e s que celui de la v ic t ime et , d ' a i l l eurs , les t r i b u n a u x n ' on t 
pas accep té l eur p r é s e n t a t i o n des fai ts . De plus , l ' é ta t m e n t a l de la 
v ic t ime a u r a i t dû ê t r e d é t e r m i n é pa r un expe r t , é t a n t d o n n é ses absences 
scolaires r é p é t é e s et ses faibles p r o g r è s ainsi que les n o m b r e u s e s 
ques t i ons que susc i ta ien t les r a p p o r t s sur sa p e r s o n n a l i t é . 

55. Le G o u v e r n e m e n t sou t i en t qu ' i l é ta i t clair d ' e m b l é e , c 'es t -à-dire 
dès le 25 n o v e m b r e 1985, q u e le viol é ta i t censé avoir é té commis à 
l 'école, vu les déc l a r a t i ons de la v ic t ime et de sa m è r e . Le r e q u é r a n t a eu 
conna i s sance des accusa t ions po r t ée s con t r e lui le 17 février 1986, d a t e à 
laquel le il a é té in formé de l ' infract ion, de la d a t e ( n o v e m b r e 1985) et du 
nom de la v ic t ime, et a donc eu la possibi l i té de p r é p a r e r sa d é f e n s e ; il 
a u r a i t pu soll ici ter l ' aud i t ion de t é m o i n s à d é c h a r g e dès ce s t ade . Ni 
l ' in té ressé ni son avocat , a p r è s qu ' i l avai t é té dés igné , n 'on t d e m a n d é des 
précis ions su r l ' accusa t ion . Ils ne l 'ont pas non plus fait à l ' i n t e r roga to i r e 
s o m m a i r e du 30 s e p t e m b r e 1986. A p r è s son renvoi en j u g e m e n t , le 
23 oc tobre 1986, le r e q u é r a n t a u r a i t pu consu l t e r le doss ier de 
l ' accusat ion , ce qu i lui a u r a i t p e r m i s d ' a p p r e n d r e qu ' i l é ta i t accusé de 
viol d a n s l ' é t ab l i s semen t scolai re . Il a u r a i t dé jà pu c i te r son e m p l o y e u r 
devan t la j u r id i c t ion de j u g e m e n t , sans a t t e n d r e la p r o c é d u r e d ' appe l . Au 
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cours du procès , le r e q u é r a n t a é té in formé de l ' ensemble des é l é m e n t s 
n o u v e a u x qu i s ' é t a ien t fait j o u r e t a eu la possibi l i té de se d é f e n d r e d e 
m a n i è r e a d é q u a t e . 

56. Q u a n t au refus d ' e n t e n d r e un t é m o i n en appe l , le G o u v e r n e m e n t 
r appe l l e q u e la ques t i on de la recevabi l i té et de l ' appréc ia t ion des preuves 
et de leur va l eu r p r o b a n t e relève des ju r id ic t ions na t iona l e s . En l 'espèce, 
la C o u r d e cassa t ion a e x a m i n é avec soin l ' appréc ia t ion des é l é m e n t s d e 
p reuve à laque l le s ' é t a ien t l ivrées les j u r id i c t ions in fé r ieures et a conclu 
q u e celles-ci n ' ava ien t pas dépassé l eu r m a r g e d ' a p p r é c i a t i o n en la 
m a t i è r e ni é tab l i les faits d e m a n i è r e a r b i t r a i r e . Il n ' ex i s te en l 'espèce 
a u c u n e c i rcons tance excep t ionne l l e de n a t u r e à condu i re la C o u r à j u g e r 
q u e le refus d ' e n t e n d r e u n t é m o i n à d é c h a r g e a e m p o r t é v io la t ion de 
l 'ar t icle 6 de la Conven t ion . 

57. La Commis s ion a e s t i m é que l 'acte d'inculpation init ial é ta i t 
effect ivement t rès impréc i s , à l ' image des é l é m e n t s d 'o rd re géné ra l sur 
lesquels se fondaient les in fo rmat ions données au r e q u é r a n t d a n s ce 
d o c u m e n t : il men t ionna i t s i m p l e m e n t R o m e bien q u e l 'on eû t su dès le 
d é b u t q u e l ' infract ion avai t p r é t e n d u m e n t é t é c o m m i s e à l ' i n t é r i eu r de 
l 'école. En o u t r e , pour la C o m m i s s i o n , r ien n ' ind iqua i t q u e l ' in té ressé eût 
j a m a i s é té informé q u e , c o n t r a i r e m e n t aux moyens de défense qu ' i l avait 
invoqués à l 'origine, le viol n ' é t a i t pas censé s 'ê t re dé rou lé d a n s l ' autocar . 
C e t é l é m e n t é ta i t a p p a r u au procès . Le r e q u é r a n t avai t c e r t e s pris 
conna i ssance de ces précis ions a u fur et à m e s u r e qu 'e l les s ' é ta ien t fait 
j o u r , ma i s il n 'y avait eu que deux aud iences et l ' in téressé n 'avai t é té 
in t e r rogé q u ' u n e seule fois. Q u a n t au refus de la cour d ' appe l d ' e n t e n d r e 
l ' employeur du r e q u é r a n t au sujet des fonctions et de l 'hora i re de travail de 
l ' in té ressé , la Commiss ion a cons idéré , b ien qu' i l ne lui a p p a r t î n t pas de se 
p r o n o n c e r sur la va leur p r o b a n t e d ' un tel t é m o i g n a g e , q u e celui-ci ne 
sembla i t pas de p r i m e abord ê t r e m a n i f e s t e m e n t d é n u é d ' i n t é r ê t . La 
C o u r de cassa t ion avait e s t imé q u e les a l léga t ions de la vic t ime é t a i en t 
co r roborées pa r le t é m o i g n a g e des trois p r inc ipaux t émoins à charge , 
ma i s les déc la ra t ions de ces pe r sonnes é t a i en t con t rad ic to i res et 
cons t i t ua i en t , quoi qu ' i l en soit, des p reuves ind i rec tes . Dès lors, la 
C o m m i s s i o n a conclu q u e la p r o c é d u r e d a n s son e n s e m b l e n ' ava i t pas é t é 
équ i t ab le . 

B. A p p r é c i a t i o n d e la C o u r 

58. La C o u r rappe l le q u e les ex igences du p a r a g r a p h e 3 de l 'ar t icle 6 
r e p r é s e n t e n t des aspec t s pa r t i cu l i e r s d u droi t à u n procès équ i t ab le 
g a r a n t i pa r le p a r a g r a p h e 1. Elle e x a m i n e r a donc la p r é s e n t e affaire sous 
l 'angle d e ces d e u x t e x t e s c o m b i n é s (voir, p a r m i d ' a u t r e s , l ' a r rê t T . c. I ta l ie 
d u 12 oc tobre 1992, sér ie A n " 245-C, p . 4 1 , § 2 5 ) . 
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59. Le p a r a g r a p h e 3 a) de l 'ar t icle 6 m o n t r e la nécess i té de m e t t r e un 
soin e x t r ê m e à notif ier 1'« a c c u s a t i o n » à l ' in té ressé . L ' ac te d ' accusa t ion 
j o u e u n rôle d é t e r m i n a n t d a n s les p o u r s u i t e s p é n a l e s : à c o m p t e r de sa 
signification, la p e r s o n n e mise en cause est off iciel lement avisée de la 
base j u r i d i q u e et factuel le des r e p r o c h e s fo rmulés c o n t r e elle (voir, 
mutatis mutandis, l ' a r rê t K a m a s i n s k i c. Au t r i che du 19 d é c e m b r e 1989, 
série A n" 168, pp . 36-37, § 79). L 'accusé doit ê t r e in fo rmé « d a n s le plus 
cour t dé l a i» et « d ' u n e m a n i è r e dé t a i l l é e» de la cause de l ' accusat ion , 
c 'es t -à-dire des faits m a t é r i e l s qu i sont mis à sa c h a r g e et sur lesquels se 
fonde l ' accusa t ion , et de la n a t u r e de l ' accusat ion, c 'es t -à-di re de la 
qual i f icat ion j u r i d i q u e d o n n é e à ces faits. La C o u r cons idère q u ' e n 
m a t i è r e péna le une in fo rma t ion précise et c o m p l è t e des c h a r g e s pesan t 
con t re un accusé est u n e condi t ion essent ie l le de l ' équ i té de la p r o c é d u r e 
(voir, mutatis mutandis, Pélissier et Sassi c. France [ G C ] , n" 25444/94, §§ 51-52, 
C E D H 1999-11). 

60. C e r t e s , l ' é t endue de l ' in format ion « d é t a i l l é e » visée pa r ce t t e 
disposi t ion var ie selon les c i r cons tances pa r t i cu l i è r e s de la c a u s e ; 
toutefois , l 'accusé doit en tou t cas d i sposer d ' é l é m e n t s suff isants pour 
c o m p r e n d r e p l e i n e m e n t les c h a r g e s po r t ée s con t r e lui en vue de p r é p a r e r 
c o n v e n a b l e m e n t sa défense . A cet éga rd , le c a r a c t è r e a d é q u a t des 
in fo rmat ions doit s ' appréc ie r en r e l a t ion à l 'a l inéa b) du p a r a g r a p h e 3 de 
l 'ar t icle 6, qu i r econna î t à t o u t e p e r s o n n e le dro i t de d i sposer du t e m p s et 
des facilités nécessa i res à la p r é p a r a t i o n de sa dé fense , et à la l umiè r e du 
droi t plus géné ra l à un procès é q u i t a b l e q u e g a r a n t i t le p a r a g r a p h e 1 de 
l 'ar t icle 6 ( a r r ê t Pélissier et Sassi p réc i t é , § 54). 

61 . Q u a n t aux modif ica t ions de l ' accusat ion , y compr i s celles t ouchan t 
sa « c a u s e » , l 'accusé doi t e n ê t r e d û m e n t et p l e i n e m e n t in fo rmé , et doit 
d i sposer du t e m p s et des facilités nécessa i res p o u r y r éag i r et o rgan i se r 
sa défense sur la base de t o u t e nouvel le in format ion ou a l l éga t ion . 

62. En l 'espèce, la t âche de la C o u r ne consis te pas à se p r o n o n c e r su r 
le point de savoir si les t é m o i g n a g e s à c h a r g e ont é té c o r r e c t e m e n t admis 
et appréc iés pa r les j u g e s , ma i s à r e c h e r c h e r si la p r o c é d u r e d a n s son 
e n s e m b l e , y compr i s le m o d e de p r é s e n t a t i o n des moyens de p reuve , 
revê ta i t le c a r a c t è r e é q u i t a b l e exigé pa r l 'ar t icle 6 § 1. 

63. La C o u r cons t a t e q u ' a u s t ade p ré l imina i r e de la p r o c é d u r e le 
r e q u é r a n t a é té informé qu ' i l é ta i t accusé du viol de R. «à R o m e , en 
n o v e m b r e 1985» ( p a r a g r a p h e 18 c i -dessus) . D a n s l 'acte d ' incu lpa t ion du 
23 octobre 1986, a u c u n e a u t r e précis ion n ' a é té a jou tée ( p a r a g r a p h e 21 
c i -dessus) . A ce s t a d e , on avait déc la ré aux a u t o r i t é s de p o u r s u i t e q u e le 
viol avait é té c o m m i s à la fin du mois d 'oc tobre 1985 ( p a r a g r a p h e s 12-14 
ci-dessus) ou vers le 10 n o v e m b r e 1985 ( p a r a g r a p h e 17 c i -dessus) . C e s 
a u t o r i t é s ava ien t é g a l e m e n t conna i s sance de l ' a l léga t ion selon laquel le le 
viol avai t é té c o m m i s d a n s les s an i t a i r e s de l 'école au d e u x i è m e é t age 
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( p a r a g r a p h e s 12, 13 et 17 c i -dessus) . Toutefo is , elles n 'on t pas 
c o m m u n i q u é au r e q u é r a n t l ' ensemble des in fo rma t ions dont elles 
d i s p o s a i e n t ; elles ne l 'ont pas non plus fait au cours de l ' i n t e r roga to i r e 
du 30 s e p t e m b r e 1986, b ien qu ' i l a p p a r û t que le r e q u é r a n t avait 
m a n i f e s t e m e n t a d o p t é u n e mauva i s e l igne de d é f e n s e : il n ' ava i t pas 
abo rdé le point de savoir s'il avait la possibil i té d ' e n t r e r dans 
l ' é t ab l i s semen t scolaire ( p a r a g r a p h e 20 c i -dessus) . 

64. A ce s t a d e , le r e q u é r a n t n 'avai t pas pris conna i s sance d u dossier de 
l ' accusa t ion et n ' au ra i t d ' a i l l eurs pas pu le faire, pu i sque l 'accès n ' e n est 
devenu possible q u ' a p r è s la c lô tu re de l ' ins t ruc t ion p r é l i m i n a i r e , p e u 
avant le 23 oc tobre 1986 ( p a r a g r a p h e 48 c i -dessus) . En fait, l ' in té ressé 
n ' a d e m a n d é à consu l t e r le doss ier q u ' e n s e p t e m b r e 1989 ( p a r a g r a p h e 22 
c i -dessus) . 

65. D ' a p r è s le G o u v e r n e m e n t , si le r e q u é r a n t avai t p r é s e n t é plus tô t 
u n e d e m a n d e à cet effet, il a u r a i t d isposé de t ou t e s les in fo rmat ions 
nécessa i res au procès . De l'avis de la C o u r , l ' in té ressé a u r a i t ce r t e s pu 
d e m a n d e r à consu l t e r le doss ier de l ' accusa t ion en t e m p s u t i l e , mais cela 
ne d i spensa i t pas le p a r q u e t de l 'obl igat ion de l ' informer d a n s le plus cour t 
dé la i et d ' une m a n i è r e dé ta i l l ée de l ' accusa t ion p o r t é e con t r e lui. C e t t e 
obl iga t ion incombe e n t i è r e m e n t aux a u t o r i t é s de p o u r s u i t e qu i ne 
p e u v e n t y sat isfai re p a s s i v e m e n t en p r o d u i s a n t des in fo rmat ions sans en 
ave r t i r la défense . En o u t r e , a u c u n e expl ica t ion n ' a é té fournie q u a n t à la 
n o n - c o m m u n i c a t i o n à la défense , dès le d é b u t , de précis ions essent ie l les 
tel les q u e la d a t e et le lieu du viol. 

66. Q u o i qu ' i l en soit, la C o u r relève q u ' a u cours de la p r e m i è r e 
aud ience devan t la j u r i d i c t i on de j u g e m e n t , le 19 m a i 1989, les t émo ins à 
cha rge ont modifié la d a t e du viol - d e v e n u e a lors le 21 n o v e m b r e 1985 
( p a r a g r a p h e s 27 et 30 ci-dessus) - et le lieu du c r ime - devenu les salles 
de t h é r a p i e au t ro i s ième é t a g e ( p a r a g r a p h e 27 ci-dessus) ou « u n e salle 
m e u b l é e d 'un lit ou d ' une t a b l e » au p r e m i e r é t age ( p a r a g r a p h e 26 ci-
dessus ) . En o u t r e , au cours d e la d e u x i è m e a u d i e n c e , t e n u e le 12 j u in 
1990, c 'es t -à-di re moins d ' un mois plus t a r d , le t r i buna l a découver t q u e 
R. avait cessé de f r é q u e n t e r l 'école le 11 n o v e m b r e 1985 ( p a r a g r a p h e 33 ci-
dessus ) . Les t é m o i n s ci tés p a r le t r i b u n a l ont conf i rmé les a l léga t ions du 
r e q u é r a n t selon lesquel les il n ' e n t r a i t g é n é r a l e m e n t pas dans 
l ' é t ab l i s semen t scolaire et ne pouvai t pas se r e n d r e d a n s les salles de 
t h é r a p i e au t ro i s i ème é t a g e ( p a r a g r a p h e s 31-32 c i -dessus) . D a n s le 
j u g e m e n t qu ' i l a r e n d u le m ê m e jou r , le t r i b u n a l a e s t imé q u e le viol 
avai t é té c o m m i s j u s t e avan t le 11 n o v e m b r e 1985 et d a n s l ' ence in te de 
l 'école — le lieu exact ne p r é s e n t a n t a u c u n in t é r ê t ( p a r a g r a p h e 37 ci-
dessus ) . En o u t r e , ce t t e m ê m e ju r id ic t ion a e s t i m é q u e les t é m o i g n a g e s 
favorables au r e q u é r a n t n ' é t a i e n t pas c réd ib les . 

67. E t a n t d o n n é q u e la « c a u s e » de l ' accusa t ion a é té modif iée à un 
s t ade de la p r o c é d u r e - à l ' aud ience d u 12 j u i n 1990 - où il n ' é t a i t plus 
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possible p o u r le r e q u é r a n t d'y r éag i r , il é ta i t r a i sonnab le de s ' a t t e n d r e à ce 
q u e la j u r id i c t ion de j u g e m e n t t în t c o m p t e des difficultés c a u s é e s à la 
défense , qu i a souda in é té conf ron tée à u n e nouvel le version des faits. O r 
il n ' e n fut r ien . 

68. A r écep t ion du t ex te du j u g e m e n t , le r e q u é r a n t s 'est donc t rouvé 
face à u n e « c a u s e » de l ' accusa t ion qui é ta i t d i f férente de celle qu i avai t 
é té p r é s e n t é e au p r o c è s : il é t a i t d é s o r m a i s censé ê t r e e n t r é à l 'école le 
10 n o v e m b r e 1985, avoir accédé aux salles de t h é r a p i e au t ro i s i ème é tage 
et violé R. En o u t r e , a u c u n des t é m o i g n a g e s en sa faveur n ' a é t é j u g é 
c réd ib le . A ce s t a d e , le r e q u é r a n t n 'ava i t plus q u e la possibi l i té de 
d e m a n d e r à p rodu i r e de nouvel les p reuves en appe l . 

69. En fait, l ' in téressé a invité la cour d 'appel à e n t e n d r e son employeur , 
qu i au ra i t pu a p p o r t e r des éc la i rc i s sements sur son hora i r e de t ravai l et 
t é m o i g n e r sur le point de savoir si les chauffeurs d ' au t o ca r a t t e n d a i e n t 
devan t l 'école j u s q u e dans l ' après-midi ou s'ils accompl issa ien t d ' a u t r e s 
t âches a i l leurs ( p a r a g r a p h e s 23 , 32 et 37 ci-dessus) , et si les chauffeurs 
ava ien t des con tac t s avec l ' admin i s t r a t ion de l 'école pour le c o m p t e de 
leur société ( p a r a g r a p h e 31 et , en sens con t r a i r e , p a r a g r a p h e 37 ci-
dessus ) . La cour d ' appe l s 'est bornée à déc la re r q u e le t é m o i g n a g e de 
l ' employeur é ta i t inut i le ( p a r a g r a p h e 39 ci-dessus) et la C o u r de cassa t ion 
a e s t imé q u e la s imple af f i rmat ion de la ju r id ic t ion d ' appe l selon laquel le 
les é l é m e n t s de p reuve r éun i s en p r e m i è r e ins tance é t a i en t suffisants ne 
d e m a n d a i t aucune expl icat ion s u p p l é m e n t a i r e . 

70. La C o u r ne p a r t a g e pas cet avis. Elle ne voit pas c o m m e n t les 
é l é m e n t s de p reuve recueil l is au procès pouvaien t ê t r e suff isants , é t a n t 
d o n n é q u e la « c a u s e » de l ' accusa t ion avait é té modif iée à u n s t ade de la 
p r o c é d u r e - à l ' audience du 12 j u i n 1990 - où il n ' é t a i t plus possible p o u r le 
r e q u é r a n t d'y réagi r , si ce n ' es t en appe l . 

71 . En conclusion, tout en é t a n t consc ien te du fait que les procès pour 
viol soulèvent des ques t i ons t r è s sensibles et i m p o r t a n t e s qui p r é o c c u p e n t 
v ivemen t la société , et que d a n s les affaires de viol c o n c e r n a n t de t rès 
j e u n e s enfan t s ou des h a n d i c a p é s m e n t a u x , les a u t o r i t é s de p o u r s u i t e et 
les t r i b u n a u x se t r ouven t souven t confrontés à de sé r ieux obs tac les pour 
r a s s e m b l e r des p reuves a u cours de la p r o c é d u r e , la C o u r e s t i m e q u ' e n 
l 'espèce la défense s'est h e u r t é e à des difficultés excep t ionne l l e s . E t a n t 
d o n n é q u e les i n fo rma t ions c o n t e n u e s d a n s l 'acte d ' accusa t ion se 
c a r ac t é r i s a i en t p a r l eur impréc i s ion q u a n t à des dé ta i l s essen t ie l s tels 
q u e la d a t e et le lieu du c r i m e et qu ' e l l e s ont é té m a i n t e s fois c o n t r e d i t e s 
et modif iées au cours du procès , et eu é g a r d à la longue pé r iode qu i s 'est 
écoulée e n t r e le renvoi e n j u g e m e n t et le procès (plus de trois a n s et demi ) 
pa r r a p p o r t à la r ap id i t é de ce d e r n i e r (moins d 'un mois ) , l ' équ i t é exigeai t 
d'offrir au r e q u é r a n t plus de possibi l i tés et de facili tés p o u r se dé fendre 
c o n c r è t e m e n t et e f fec t ivement , pa r e x e m p l e de c i ter des t é m o i n s pour 
é tab l i r un alibi. 
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72. Ce la é t a n t , la C o u r conclut qu ' i l y a eu violat ion du dro i t du 
r e q u é r a n t à ê t r e in formé de m a n i è r e dé ta i l l ée de la n a t u r e et de la cause 
de l ' accusa t ion p o r t é e c o n t r e lui et de son droi t de d isposer du t e m p s et 
des facilités nécessa i res à la p r é p a r a t i o n de sa défense . 

P a r t a n t , il y a eu violat ion du p a r a g r a p h e 3 a) et b) de l 'ar t ic le 6 de la 
C o n v e n t i o n , combiné avec le p a r a g r a p h e 1 de c e t t e d ispos i t ion . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N Q U A N T À LA D U R É E DE LA P R O C É D U R E 

73. Le r e q u é r a n t s o u t i e n t que la p r o c é d u r e péna l e d i l igen tée à son 
e n c o n t r e ne s 'est pas d é r o u l é e dans un dé la i r a i sonnab le c o m m e l 'eût 
voulu l 'ar t ic le 6 § 1 de la Conven t ion , qui dispose q u e « t o u t e pe r sonne a 
dro i t à ce q u e sa cause soit e n t e n d u e (...) d a n s un déla i r a i sonnab le (...) ». 

74. La C o m m i s s i o n a souscri t à la t hè se du r e q u é r a n t . Le 
G o u v e r n e m e n t r econna î t q u e la p r o c é d u r e a excédé le déla i r a i sonnab le 
exigé p a r l 'ar t icle 6 § 1. 

A. P é r i o d e à c o n s i d é r e r 

75. La C o u r note q u e la pé r iode à p r e n d r e en cons idé ra t ion pour 
a p p r é c i e r la d u r é e de la p r o c é d u r e au r ega rd de l 'exigence du «déla i 
r a i s o n n a b l e » posée par l 'ar t icle 6 § 1 a c o m m e n c é le 17 février 1986, da t e 
à laquel le M . Ma t tocc i a a reçu la not i f icat ion officielle (comunicazione 
giudiziaria) de l 'a l légat ion selon laquel le il avait c o m m i s u n viol (voir 
l ' a r rê t D e w e e r c. Be lg ique du 27 février 1980, sér ie A n° 35, p . 24, § 46, et 
le p a r a g r a p h e 18 c i -dessus) , et s'est t e r m i n é e le 19 j u i n 1993, avec le dépôt 
au greffe de l ' a r rê t de la C o u r de cassa t ion ( p a r a g r a p h e 42 c i -dessus) . En 
conséquence , la p r o c é d u r e a d u r é p rès de sept ans et cinq mois . 

B. C a r a c t è r e r a i s o n n a b l e d e la d u r é e d e la p r o c é d u r e 

76. Selon la j u r i s p r u d e n c e de la Cour , le c a r a c t è r e r a i sonnab le de la 
d u r é e d ' une p r o c é d u r e s ' appréc ie su ivant les c i rcons tances de la cause et 
eu é g a r d aux c r i t è res consacrés p a r la j u r i s p r u d e n c e de la Cour , en 
pa r t i cu l i e r la complex i t é de l 'affaire, le c o m p o r t e m e n t du r e q u é r a n t et 
celui des a u t o r i t é s c o m p é t e n t e s (voir, p a r m i d ' a u t r e s , Gelli c. Italie, 
n" 37752/97, § 40, 19 oc tobre 1999, non publ ié , et l ' a r rê t Pélissier et Sassi 
préc i t é , § 67) . 

77. La C o u r c o n s t a t e q u e la n a t u r e de l ' infract ion n ' a pas en soi r e n d u 
la p r o c é d u r e p a r t i c u l i è r e m e n t complexe . 

78. En o u t r e , à l ' ins ta r de la C o m m i s s i o n , elle ne relève a u c u n é l é m e n t 
de n a t u r e à m e t t r e en cause la r e sponsab i l i t é du r e q u é r a n t dans 
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l ' a l longement de la p r o c é d u r e ; d ' a i l l eurs , c'est à l ' ini t ia t ive de celui-ci q u e 
la d a t e de la p r e m i è r e a u d i e n c e a é té fixée en p r e m i è r e ins tance 
( p a r a g r a p h e 23 c i -dessus) . 

79. La C o u r relève q u ' u n e pé r iode d 'envi ron trois ans et sept mois s 'est 
écoulée e n t r e le renvoi du r e q u é r a n t en j u g e m e n t le 23 oc tobre 1986 
( p a r a g r a p h e 21 ci-dessus) et la p r e m i è r e aud ience d e v a n t la j u r id i c t ion 
de j u g e m e n t le 19 ma i 1990 ( p a r a g r a p h e 23 c i -dessus) . En o u t r e , la 
p r o c é d u r e a connu un a u t r e r e t a r d de t re ize mois e n t r e le d é p ô t de 
l ' a r rê t de la cour d ' appe l au greffe le 20 ma i 1991 ( p a r a g r a p h e 39 ci-
dessus) et la not if icat ion de cet a r r ê t au r e q u é r a n t le 23 j u in 1992 
( p a r a g r a p h e 40 c i -dessus) . La C o u r n ' aperço i t a u c u n e just if icat ion - et le 
G o u v e r n e m e n t n ' e n a fourni a u c u n e - pour ces r e t a r d s qui r e p r é s e n t e n t 
plus de la moi t ié de la d u r é e to ta le de la p r o c é d u r e et sont i m p u t a b l e s aux 
a u t o r i t é s na t iona l e s . 

80. La C o u r r appe l l e à cet é g a r d q u e l 'ar t icle 6 § 1 de la Conven t i on 
oblige les E t a t s c o n t r a c t a n t s à o rgan i se r l eur sy s t ème jud i c i a i r e de tel le 
sor te q u e les cours et t r i b u n a u x pu i s sen t r e m p l i r c h a c u n e de ses 
ex igences , y compr i s l 'obl igat ion de t r a n c h e r les causes d a n s un déla i 
r a i sonnab le (voir, p a r m i m a i n t s a u t r e s , l ' a r rê t Pélissier et Sassi p réc i t é , 
§ 74). 

8 1 . Eu égard à l ' ensemble des é l é m e n t s recuei l l is , la C o u r e s t i m e q u e 
la p r o c é d u r e en ques t ion a excédé un «dé la i r a i s o n n a b l e » . 

P a r t a n t , il y a eu viola t ion d e l 'ar t icle 6 § 1 de la C o n v e n t i o n q u a n t à la 
d u r é e de la p r o c é d u r e . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

82. L 'ar t ic le 41 de la C o n v e n t i o n se lit ainsi : 

«Si la Cour déclare cju'i 1 y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

83. Le r e q u é r a n t d e m a n d e 19 140 000 lires (ITL) pour le d o m m a g e 
m a t é r i e l subi en conséquence d i r ec t e des violat ions a l l éguées , y compr i s 
la p e r t e de r evenus r é s u l t a n t d e sa d é t e n t i o n e n t r e le 25 oc tobre 1993 et le 
25 m a r s 1994 et u n e d i m i n u t i o n de r evenus ap rès sa l ibéra t ion . Il r é c l a m e 
en o u t r e u n e r é p a r a t i o n p o u r pré judice m o r a l qu ' i l évalue à environ 
200 000 000 ITL. 

84. Le G o u v e r n e m e n t sou t i en t qu ' i l n ' ex i s t e a u c u n lien de causa l i té 
e n t r e les v iola t ions a l l éguées de la C o n v e n t i o n et le m o n t a n t r éc l amé 
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pour le d o m m a g e m a t é r i e l ; il invite la C o u r à dire q u ' u n cons ta t de 
violat ion cons t i tue u n e sat is fact ion équ i t ab le suff isante . 

85 . La C o u r relève q u e la seule base à r e t e n i r pour l 'octroi d 'une 
sat isfact ion équ i t ab le rés ide en l 'espèce d a n s le fait que le r e q u é r a n t n ' a 
pu j o u i r des g a r a n t i e s de l 'ar t ic le 6 de la C o n v e n t i o n . Elle ne saura i t 
spécu le r sur ce q u ' e û t é t é l ' issue du procès d a n s le cas c o n t r a i r e et re je t te 
donc les d e m a n d e s du r e q u é r a n t p o u r d o m m a g e m a t é r i e l . C e p e n d a n t , elle 
e s t ime q u e l ' in té ressé a subi un pré judice m o r a l a u q u e l les cons t a t s de 
viola t ion de la Conven t i on f igu ran t d a n s le p r é s e n t a r r ê t ne suffisent pas 
à r e m é d i e r . S t a t u a n t en é q u i t é , c o m m e le veut l 'ar t ic le 4 1 , elle al loue au 
r e q u é r a n t la s o m m e de 27 000 000 ITL. 

B. Fra is et d é p e n s 

86. Au t i t r e des frais et d é p e n s afférents à sa r e p r é s e n t a t i o n , le 
r e q u é r a n t r é c l a m e , sur la base de just i f icat i fs , 33 700 000 ITL. Il vent i le 
la s o m m e de la façon s u i v a n t e : 8 000 000 I T L d a n s le cad re de la 
p r o c é d u r e i n t e r n e et 25 700 000 I T L pour la p r o c é d u r e devan t la Cour , 
moins la s o m m e déjà p e r ç u e au t i t re de l ' ass is tance jud ic i a i r e . 

87. Le G o u v e r n e m e n t aff irme qu ' i l n ' ex i s t e a u c u n lien de causa l i té 
e n t r e les frais et d é p e n s exposés devan t les j u r id i c t ions i n t e r n e s et les 
viola t ions a l l éguées . Il laisse à la C o u r le soin de s t a t u e r en équ i t é sur la 
ques t ion des frais et d é p e n s . 

88. Sur la base des é l é m e n t s en sa possession, la C o u r , s t a t u a n t en 
é q u i t é , accorde au r e q u é r a n t 15 0 0 0 0 0 0 I T L de ce chef a insi q u e toute 
t axe su r la va leu r a joutée é v e n t u e l l e m e n t due , moins la s o m m e ve r sée au 
t i t r e de l ' ass is tance jud ic i a i r e de la Cour . 

C. I n t é r ê t s m o r a t o i r e s 

89. Selon les i n fo rma t ions dont la C o u r d ispose , le t a u x d ' i n t é r ê t légal 
appl icable en I tal ie à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 2 , 5 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 §§ 1 et 3 a) et b) d e la Conven t ion 
q u a n t à l ' équ i t é de la p r o c é d u r e ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t i on q u a n t à la 
d u r é e de la p r o c é d u r e ; 
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3 . Dit 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r a u r e q u é r a n t , d a n s les t rois mois : 

i. 27 000 000 I T L (vingt-sept mill ions de lires) p o u r pré judice 
m o r a l ; 
ii. 1 5 0 0 0 0 0 0 LTE (quinze mill ions de lires) p o u r frais e t d é p e n s , 
p lus tou t m o n t a n t pouvan t ê t r e dû au t i t r e de la t axe sur la va leu r 
a jou tée ; 

b) que ces m o n t a n t s se ron t à m a j o r e r d 'un i n t é r ê t s imple de 2,5 % l 'an 
à c o m p t e r de l ' exp i ra t ion dudi t déla i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e pour le su rp lus . 

Fait en angla i s , puis c o m m u n i q u é pa r écrit le 25 ju i l le t 2000, en 
appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Michae l O'BOYLE 
Greffier 

E l i s abe th PALM 
P r é s i d e n t e 
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* 
* * 

En 1990, l'associé du premier requérant porta plainte contre ce dernier; il lui 
reprochait des irrégularités clans la gestion de leur société. Un Commissario della 
Legge du tribunal civil et pénal fut chargé de l'instruction de l'affaire; il entendit 
les deux parties, ordonna une expertise afin que soit vérifiée la gestion de la société 
et autorisa plusieurs saisies conservatoires des biens du requérant. En 1992, celui-
ci fut renvoyé en jugement , pour escroquerie et soustraction de biens saisis, devant 
le Commissario della Legge qui avait, dans un premier temps, mené l'instruction et 
qui agissait, à ce stade de la procédure, en tant que juge du fond. Ce dernier 
reconnut le requérant coupable et le condamna à une peine d'emprisonnement 
avec sursis et au paiement d'une amende. Le requérant interjeta appel, 
contestant notamment la qualification d'escroquerie. Sans tenir d'audience et sur 
la base des actes d'instruction en première instance versés au dossier d'appel par le 
Commissario della Legge, le juge d'appel rejeta les moyens avancés par le requérant. Il 
saisit, par ailleurs, le Commissario della Legge d'une autre infraction que le premier 
requérant aurait commise et que la partie civile avait soulevée en appel. 
Les deux autres requérants furent quant à eux arrêtés en possession de drogue. Le 
Commissario della Legge confirma leur arrestation, les interrogea, puis les accusa de 
possession et trafic de stupéfiants et les cita à comparaître. Un autre Commissario 
della Legge condamna le deuxième requérant pour possession de drogue et acquitta 
la troisième au bénéfice du doute. Les requérants interjetèrent appel de cette 
décision. Sans tenir d'audience et sur la base des actes d'instruction en première 
instance versés au dossier d'appel, le juge d'appel condamna les deux requérants, 
le deuxième requérant étant condamné pour possession de stupéfiants dans 
l'intention d'en faire le trafic. Aucun pourvoi en cassation n'est prévu par le 
système judiciaire de Saint-Marin. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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Article 6 § 1 : a) Les craintes du premier requérant quant à l'impartialité 
objective du Commissario delta Legge tiennent au cumul par celui-ci des fonctions de 
juge d'instruction, de juge du fond en première instance et d'instruction en appel. 
Pendant plus de deux années le Commissario délia Legge a mené à l'encontre du 
requérant des investigations approfondies, comprenant plusieurs interrogatoires 
de ce dernier, de son accusateur et de témoins, des expertises et interrogatoires 
de l'expert, ainsi que des saisies conservatoires des biens de l'intéressé. Le 
Commissario délia Legge a donc fait usage de ses pouvoirs de juge d'instruction de 
manière très étendue. Il a ensuite renvoyé le premier requérant en jugement et 
l'a condamne. En conséquence, les appréhensions de ce dernier quant à 
l'impartialité du Commissario délia Legge pouvaient passer pour objectivement 
justifiées. A la lumière de cette conclusion, le fondement des craintes du 
requérant tenant à l'exercice successif des fonctions d'instruction en appel n'a 
pas donné lieu à un examen. 

Conclusion : violation (unanimité). 

b) Lorsqu'une juridiction d'appel doit statuer en fait el en droit, elle ne peut le 
faire sans évaluer directement les éléments de preuve présentés en personne par 
l'inculpé. Ainsi, du principe de la tenue de débats publics dérive le droit de l'accusé 
à être entendu en personne par les juridictions d'appel afin que soient préservés 
ses droits de défense. Dans le système juridique de Saint-Marin, le juge d'appel est 
compétent pour connaître des points de fait et de droit. Aucune audience publique 
n'a lieu devant ce juge. Aux termes du code de procédure pénale, une audience 
d'instruction peut se tenir pendant l'appel si le juge d'appel estime qu'il y a lieu 
de renouveler certains actes d'instruction, mais elle se déroule devant le 
Commissario délia Legge, qui exerce les fonctions d'instruction en appel. Dans les 
deux affaires, le juge d'appel avait à connaître des faits et du droit afin d'évaluer 
la culpabilité des requérants. Dans l'affaire du premier requérant, le juge d'appel 
a examiné la qualification juridique de sa conduite, confirmant, sans l'avoir 
entendu, qu'il s'agissait d'une escroquerie et non d'une appropriation illicite, 
comme l'avait soutenu le premier requérant, alors que la différence entre les 
deux infractions réside clans l'élément subjectif de tromperie. De plus, le juge 
d'appel a saisi le Commissario délia Legge à propos d'une autre infraction 
prétendument commise par le premier requérant et soulevée en appel par la 
partie civile. Dans l'affaire contre les deux autres requérants, le juge d'appel dut 
évaluer les dépositions que ces derniers avaient faites devant le juge de première 
instance, sans les interroger directement. Le deuxième requérant fut condamne 
pour possession de stupéfiants dans l'intention d'en faire le trafic, et la troisième 
requérante fut condamnée alors même qu'elle avait été acquittée en première 
instance. Dans les deux affaires, une audience avec participation des requérants 
s'imposait en appel. En définitive, la Cour, ayant examiné le rôle du juge d'appel et 
la nature des questions soumises à celui-ci, conclut à l'absence de toute 
particularité de la procédure capable de justifier le refus aux requérants d'une 
audience publique en appel, à laquelle ils pussent assister et être entendus en 
personne. 

Conclusion : violation (unanimité). 

Article 41 : la Cour a alloué une somme à chacun des requérants au litre du 
préjudice moral et une autre pour frais et dépens. 
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En l 'af fa ire T i e r c e e t a u t r e s c. S a i n t - M a r i n , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 
s i égean t en u n e c h a m b r e composée de : 

M M I S E . PALM,présidente, 

W. THOMASSEN, 

M M . L. FERRARI BRAVO, 

R. T Ù R M E N , ' 

J . CASADEVALL, 

T . PANTÎRU, 

R. MARXISTV., juges, 
et de M . M . O ' B O Y L E , greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 7 d é c e m b r e 1999 et 
4 ju i l l e t 2000, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouven t t rois r e q u ê t e s d i r igées con t re la 
R é p u b l i q u e de Sa in t -Mar in (n"s 24954/94, 24971/94 et 24972/94) . La 
p r e m i è r e r e q u ê t e a é té défé rée à la C o u r , c o n f o r m é m e n t aux disposi t ions 
qu i s ' app l iqua ien t avan t l ' en t rée en v igueur du Protocole n° 11 à la 
Conven t ion de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 
f o n d a m e n t a l e s («la C o n v e n t i o n » ) , pa r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) et pa r le g o u v e r n e m e n t de Saint-
M a r i n («le G o u v e r n e m e n t » ) les 2 et 27 novembre 1998 r e spec t i vemen t 
(ar t ic le 5 § 4 du Protocole n" 11 et anc iens a r t i c les 47 et 48 de la 
C o n v e n t i o n ) . Les d e u x i è m e et t ro i s i ème r e q u ê t e s , j o i n t e s , ont été 
défé rées à la C o u r p a r la C o m m i s s i o n et p a r le G o u v e r n e m e n t les 8 et 
9 m a r s 1999 r e s p e c t i v e m e n t . 

2. Les r e q u é r a n t s , un r e s so r t i s san t f rançais , M. J e a n - M a r c T ie rce 
(«le p r e m i e r r e q u é r a n t » ) , et deux ci toyens i ta l iens , M. R o b e r t o M a r r a 
(«le d e u x i è m e r e q u é r a n t » ) et M m r P a o l a Gabr ie l l i («la t ro i s ième 
r e q u é r a n t e » ) , ava ien t saisi la C o m m i s s i o n r e s p e c t i v e m e n t le 17 m a i et le 
9 février 1994 en v e r t u d e l ' anc ien a r t ic le 25 d e la Conven t ion . 

Le p r e m i e r r e q u é r a n t a l légua i t u n e viola t ion de l 'ar t ic le 6 de la 
Conven t ion du fait q u e son appel avait é té re je té sans que l u i - m ê m e eût 
é té e n t e n d u en p e r s o n n e p a r le j u g e d ' appe l . Il se p la igna i t é g a l e m e n t sur 
le t e r r a i n de l 'ar t icle 6 de ne pas avoir é té j u g é p a r un t r i b u n a l impa r t i a l , 
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car le j u g e qu i avai t ins t ru i t le doss ier en appel avai t é g a l e m e n t condui t 
l ' i ns t ruc t ion et j u g é l 'affaire en p r e m i è r e in s t ance . 

Les d e u x i è m e et t ro i s i ème r e q u é r a n t s a l l égua ien t u n e viola t ion de 
l 'ar t ic le 6 § 1 du fait de n 'avoir pu ê t re e n t e n d u s en p e r s o n n e pa r le j u g e 
d ' appe l . 

3. La C o m m i s s i o n a déc la ré la p r e m i è r e r e q u ê t e p a r t i e l l e m e n t 
recevable le 18 oc tobre 1996. D a n s son r a p p o r t du 23 avril 1998 (anc ien 
a r t ic le 31 de la C o n v e n t i o n ) 1 , elle formule l 'avis, à l ' u n a n i m i t é , qu ' i l y a 
eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n s ' ag issant du m a n q u e 
d ' i m p a r t i a l i t é du t r ibuna l et , à la major i té (v ingt -neuf voix con t r e u n e ) , 
qu ' i l y a eu violat ion de l 'ar t ic le 6 § 1 en ce q u e le r e q u é r a n t n ' a pas é té 
e n t e n d u en p e r s o n n e pa r le j u g e d ' appe l . 

La C o m m i s s i o n a jo in t les d e u x i è m e et t ro i s i ème r e q u ê t e s et les a 
déc l a rées p a r t i e l l e m e n t recevables le 1 e r ju i l le t 1998. D a n s son r a p p o r t 
du 30 n o v e m b r e 1998', elle fo rmule à la major i t é (vingt-hui t voix con t re 
une ) l 'avis qu ' i l y a eu v io la t ion de l 'a r t ic le 6 § 1 du fait q u e les r e q u é r a n t s 
n 'on t pas é té e n t e n d u s p a r le j u g e d ' appe l . 

4. U n collège de la G r a n d e C h a m b r e a déc idé q u e les t rois r e q u ê t e s 
deva ien t ê t r e e x a m i n é e s p a r u n e des sect ions de la C o u r (ar t ic le 100 § 1 
du r è g l e m e n t ) . Le p r é s i d e n t de la C o u r les a a t t r i b u é e s à la p r e m i è r e 
sect ion (ar t ic le 52 § 1 du r è g l e m e n t ) . 

5. Les r e q u é r a n t s et le G o u v e r n e m e n t on t c h a c u n déposé u n m é m o i r e . 
6. Le 14 s e p t e m b r e 1999, la C o u r a déc idé de j o i n d r e les t rois r e q u ê t e s . 
7. U n e aud ience s'est dé rou lée en public au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 7 d é c e m b r e 1999. 

O n t c o m p a r u : 

- pour le Gouvernement 
M M . L. L. DANIELE, agent, 

8. Le p ré s iden t de la C o u r a au to r i sé l ' agent du G o u v e r n e m e n t e t 
l 'avocat des r e q u é r a n t s à employe r la l angue i t a l i enne (ar t ic le 34 § 3 du 
r è g l e m e n t ) . 

9. La C o u r a e n t e n d u en leurs déc l a r a t i ons M'' Selva, M. Dan ie le et 
M. Ceccol i . 

G. C E C C O L I , coagent ; 

- pour le requérant 
M ' A. SELVA, avocat au b a r r e a u de Sa in t -Mar in , conseil. 

1. Note du greffe : le rapport est disponible au greffe. 
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E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. Le p r e m i e r r e q u é r a n t 

10. Le 29 n o v e m b r e 1990, l 'associé du r e q u é r a n t , M. C.B., déposa une 
p la in te péna l e a u p r è s du t r i buna l civil et péna l (tribunale commissariale civile 
e penale) de la R é p u b l i q u e de Sa in t -Mar in , r e p r o c h a n t au r e q u é r a n t des 
i r r égu l a r i t é s d a n s la ges t ion de leurs affaires. Le 4 d é c e m b r e 1990, 
M. C.B. déposa u n e d e u x i è m e p la in te é t ayée p a r des d o c u m e n t s , en 
d e m a n d a n t n o t a m m e n t la saisie conse rva to i re des c o m p t e s banca i r e s du 
r e q u é r a n t . 

11. Pa r un ac te du Commissario della Legge du t r ibuna l civil et péna l , 
M. L.E., d a t é du 6 d é c e m b r e 1990 et notifie le 10 d é c e m b r e 1990, le 
r e q u é r a n t fut cité à c o m p a r a î t r e devan t le t r i b u n a l p réc i té à l ' audience 
du 17 d é c e m b r e 1990; à la d e m a n d e du r e q u é r a n t , ce t t e a u d i e n c e fut 
r e p o r t é e au 22 février 1991. 

12. Le 3 0 j a n v i e r 1991, M. C.B. déposa d ' a u t r e s d o c u m e n t s . 
13. Le 22 février 1991, M. C.B. et le r e q u é r a n t furent i n t e r r o g é s pa r le 

Commissario della Legge, M. L.E. 
14. Le 4 m a r s 1991, le r e q u é r a n t déposa ses moyens de défense . 
15. Le 16 m a i 1991, le Commissario della Legge, M. L.E., o r d o n n a une 

exper t i se afin d ' é t ab l i r les re la t ions d 'affaires e n t r e le r e q u é r a n t et son 
associé et d e vérif ier la r égu l a r i t é de la ges t ion de la société , a s su rée par 
le r e q u é r a n t . 

16. Le 28 n o v e m b r e 1991, l ' exper t déposa son r a p p o r t , d a n s lequel il 
concluai t q u ' e n ra ison d ' i r r égu l a r i t é s c o m m i s e s p a r le r e q u é r a n t , ce 
d e r n i e r devai t la s o m m e de 93 188 334 lires à son associé . Le 30 d é c e m b r e 
1991, le Commissario della Legge, M. L.E., fit d ro i t à u n e nouvel le d e m a n d e 
de M. C.B. d a t é e du 18 d é c e m b r e 1991 t e n d a n t à la saisie conserva to i re 
des biens du r e q u é r a n t . 

17. Le 8 m a i 1992, le Commissario della Legge, M. L.E., i n t e r rogea 
l ' exper t , qui conf i rma ses conc lus ions ; l 'avocat du r e q u é r a n t d e m a n d a un 
délai p o u r le d é p ô t de c e r t a i n s d o c u m e n t s . 

18. Les 14 m a i et 4 j u i n 1992, l 'avocat du r e q u é r a n t déposa ses 
obse rva t ions et des d o c u m e n t s ; l 'avocat de M. C.B. en fit a u t a n t les 
15 m a i et 11 j u i n 1992. 

19. Le 19 j u i n 1992, u n a u t r e Commissario della Legge a u t o r i s a une 
d e u x i è m e saisie conse rva to i re des b iens du r e q u é r a n t , n o t a m m e n t de 
ce r t a ines a u t o m o b i l e s , de c o m p t e s banca i r e s et de tou t a u t r e b i en de 
va leur . Pa r un déc re t du 24 j u i n 1992, le Commissario della Legge ind iqua 
les b iens à sais ir et dés igna le r e q u é r a n t c o m m e g a r d i e n jud ic ia i r e des 
biens sous s é q u e s t r e (custodegiudiziale). 
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20. Les 25 et 26 j u i n 1992, les huiss ie rs (cursori) d r e s s è r e n t le p rocès-
verbal de la saisie, en faisant é t a t de la d i spa r i t i on de deux a u t o m o b i l e s et 
du fait q u e le r e q u é r a n t , qu i en é ta i t r e sponsab le en sa qua l i t é de g a r d i e n 
jud ic i a i r e , ne pouvai t i n d i q u e r où elles se t rouva i en t . En c o n s é q u e n c e , 
l 'avocat de M. C.B. déposa une a u t r e p l a in t e con t re le r e q u é r a n t , 
l ' accusant d 'avoir c o m m i s le délit de sous t rac t ion de b iens saisis (frode nel 
pignoramento o nel sequestro). 

21 . Le 26 j u i n 1992, les au tomob i l e s d i s p a r u e s furent r e t r o u v é e s ; le 
m ê m e j o u r , le r e q u é r a n t fut i n t e r r o g é p a r le Commissario della Legge, M. L.E. 

22. Le 2 ju i l l e t 1992, un t é m o i n à d é c h a r g e fut i n t e r r o g é p a r le 
Commissario della Legge, M. L.E. 

23 . Les 19 et 23 n o v e m b r e 1992, l 'avocat de M. C.B. d e m a n d a une 
t ro i s i ème saisie conserva to i re des biens d u r e q u é r a n t ; le 14 d é c e m b r e 
1992, le Commissario della Legge, M. L.E., fit d ro i t à ce t t e d e m a n d e et 
a u t o r i s a la saisie de ce r t a ines a u t o m o b i l e s du r e q u é r a n t ainsi q u e de son 
appo r t d a n s u n e a u t r e soc i é t é ; le m ê m e j o u r , le r e q u é r a n t fut renvoyé en 
j u g e m e n t p o u r les dél i ts d ' e sc roque r i e et de sous t r ac t ion de b iens saisis. 

24. Le 2 février 1993, une c i t a t ion à c o m p a r a î t r e fut dél ivrée à 
l ' encon t re du r e q u é r a n t . 

25. C o m m e il s 'agissai t d ' u n e p r o c é d u r e a b r é g é e (procedura sommaria), 
les d é b a t s se d é r o u l è r e n t devan t le m ê m e Commissario della Legge, M. L.E., 
qui s 'é ta i t déjà occupé de l 'affaire en t a n t q u e j u g e d ' i n s t r u c t i o n ; les 
pa r t i e s ainsi q u e ce r t a ins t émo ins à d é c h a r g e furent i n t e r rogés . 

26. P a r un j u g e m e n t r e n d u p a r le Commissario della Legge, M. L.E., le 
7 ma i 1993, et déposé au greffe le 16 ju i l l e t 1993, le r e q u é r a n t fut déc la ré 
coupab le su r les deux chefs d ' accusa t ion ( e sc roquer i e et sous t r ac t i on de 
b iens saisis) et fut c o n d a m n é à un a n d ' e m p r i s o n n e m e n t avec surs is et au 
p a i e m e n t d ' u n e a m e n d e . 

27. A u n e d a t e non préc isée , le r e q u é r a n t en ap p e l a de ce j u g e m e n t ; il 
niai t en p r e m i e r lieu t ou t e responsab i l i t é sur le p lan péna l , seule sa 
responsab i l i t é civile pouvan t selon lui ê t r e a v a n c é e : il se fondait 
n o t a m m e n t sur le c o n t e n u des accords qu ' i l avai t conclus avec M. C.B. Il 
se p la igna i t ensu i t e de ne pas avoir é té au to r i s é à consu l t e r ce r t a in s 
d o c u m e n t s c o m p t a b l e s qui a u r a i e n t pu d é m o n t r e r qu ' i l y avai t tout au 
plus a p p r o p r i a t i o n illicite (appropriazione indebita) et non e sc roque r i e . En 
ce qui conce rne l ' accusa t ion de sous t r ac t ion de b iens saisis, il sou t ena i t 
p a r a i l leurs ne j a m a i s avoir eu l ' i n ten t ion d ' en f re ind re la loi, s ' é t an t 
s i m p l e m e n t m é p r i s sur le c o n t e n u d ' une décis ion du j u g e péna l d a t a n t du 
3 juillet 1993 et ayan t ainsi cru que la saisie avait é té l evée ; en effet, dès 
qu ' i l s 'é ta i t r e n d u c o m p t e de son e r r e u r , il avait i m m é d i a t e m e n t informé 
le j u g e de l ' endroi t où se t rouva i en t les au tomob i l e s . Enfin, le r e q u é r a n t 
a l léguai t q u e l ' infract ion d ' e sc roque r i e se t rouva i t p resc r i t e à la d a t e du 
26 ju i l le t 1993. 
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28. La p a r t i e civile in te r j e t a é g a l e m e n t appe l en sou l ignan t q u e la 
r esponsab i l i t é péna l e du r e q u é r a n t é ta i t i ncon te s t ab l e , puisqu ' i l l 'avait 
indu i t e en e r r e u r q u a n t à la s i tua t ion p a t r i m o n i a l e d e leur en t r ep r i s e 
afin de lui faire accep t e r une s o m m e b ien in fé r ieure à la va leu r de sa 
q u o t e - p a r t . Elle a r g u a i t ensu i t e q u e les inf rac t ions ne se t rouva i en t pas 
p resc r i t e s et q u e le Commissario della Legge avai t omis de c o n s t a t e r d a n s le 
chef du r e q u é r a n t ce r t a ines c i r cons tances a g g r a v a n t e s , la c o n t i n u a t i o n de 
l ' infract ion p é n a l e ainsi q u e d ' a u t r e s infract ions tel les q u e l ' émiss ion de 
c h è q u e s sans provision, la sous t rac t ion de b iens saisis et l ' appropr ia t ion 
illicite. La p a r t i e civile d e m a n d a é g a l e m e n t des d o m m a g e s - i n t é r ê t s et la 
conf i rmat ion des saisies conse rva to i res des b i ens du r e q u é r a n t . 

29. he Procuratore del Fisco ( p r o c u r e u r du fisc) d e m a n d a la conf i rmat ion 
in t ég ra l e du j u g e m e n t de p r e m i è r e ins tance . 

30. E n t r e - t e m p s , le Commissario della Legge o r d o n n a la ma in levée de la 
saisie de c e r t a i n s b iens du r e q u é r a n t . 

3 1 . Sans t en i r d ' aud i ence et sur la base des ac tes d ' i n s t ruc t ion en 
p r e m i è r e i n s t ance (alla stregua delle risultanze processuali) versés au dossier 
d ' appe l p a r le Commissario della Legge, M. L.E., le j u g e d ' appe l (Giudice delle 
appellazioni per le cause penali), pa r un a r r ê t du 22 oc tobre 1993, déposé a u 
greffe le m ê m e jour et passé en force de chose jugée le 26 n o v e m b r e 1993, 
e s t i m a tou t d ' abo rd q u e l 'objection avancée p a r le r e q u é r a n t c o n c e r n a n t 
l ' impossibil i té de consu l te r les d o c u m e n t s comptab l e s é ta i t m a n i f e s t e m e n t 
m a l fondée et de tou te m a n i è r e insignif iante , pu i sque l 'accès à ces 
d o c u m e n t s ne lui avait j a m a i s é té refusé. 

Le j u g e d ' appe l cons idé ra pa r la su i te q u e les ac tes d ' i n s t ruc t ion 
recueil l is en p r e m i è r e in s t ance d é m o n t r a i e n t q u e le r e q u é r a n t avait 
d i s s imulé ses act iv i tés à son associé , M. C.B. , et lui avai t fourni une 
fausse r e p r é s e n t a t i o n de la s i t ua t ion p a t r i m o n i a l e de leur en t r ep r i s e 
afin de l ' indui re en e r r e u r : il s 'agissai t b ien dès lors d ' e s c r o q u e r i e ; q u a n t 
à l ' app rop r i a t i on illicite, ce t t e infract ion - p a r a i l leurs dé so rma i s 
p re sc r i t e - n ' exc lu ra i t pas l ' e sc roquer ie , ma i s s ' a jou tera i t à celle-ci en en 
c o n s t i t u a n t l ' an t écéden t . Le j u g e d ' appe l conf i rma donc la c o n d a m n a t i o n 
du r e q u é r a n t . 

En ce qui conce rne la sous t r ac t ion de biens saisis, le j u g e d ' appe l e s t ima 
l 'expl icat ion du r e q u é r a n t d é n u é e de p e r t i n e n c e en droi t , car elle se 
référa i t à u n e décision p o s t é r i e u r e à la commiss ion des faits pour 
lesquels il avait é té j u g é . Le j u g e d ' appe l r e j e t a é g a l e m e n t l 'except ion 
t i rée de la p resc r ip t ion du délit d ' e sc roque r i e , en sou l ignan t que le délai 
de p resc r ip t ion avait é té suspendu p e n d a n t l ' a ccompl i s semen t de 
l ' exper t i se , et qu ' i l n ' exp i r a i t donc pas avan t la d a t e du 2 n o v e m b r e 1993. 

En o u t r e , le j u g e d ' appe l conf i rma les saisies conserva to i res sur les 
b iens du r e q u é r a n t et renvoya l 'affaire d e v a n t le j u g e civil en vue de la 
l iqu ida t ion des d o m m a g e s - i n t é r ê t s à ve r se r à la p a r t i e civile. 
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Enfin, le j u g e d ' appe l t r a n s m i t les ac tes de la p r o c é d u r e au Commissario 
della Legge afin que celui-ci vérifiât l ' éventue l le responsab i l i t é du 
r e q u é r a n t r e l a t i v e m e n t à la sous t rac t ion , le 24 j u i n 1992, d ' une a u t r e 
vo i tu re saisie. 

32. Le sys t ème jud ic i a i r e de la R é p u b l i q u e de Sa in t -Mar in ne prévoi t 
pas de pourvoi en cassa t ion . 

B. L e s d e u x i è m e et t r o i s i è m e r e q u é r a n t s 

33. Le 30 j a n v i e r 1993, les d e u x i è m e et t ro i s i ème r e q u é r a n t s furen t 
t rouvés en possession de s tupéf ian t s et a r r ê t é s pa r la police de Sain t -
M a r i n . L e u r a r r e s t a t i o n fut conf i rmée p a r le Commissario della Legge, 
M""' R.V., le m ê m e j o u r . 

34. Le I e ' février 1993, le d e u x i è m e r e q u é r a n t fut i n t e r r o g é p a r le 
Commissario della Legge. Il déc la ra , e n t r e a u t r e s , ê t r e venu à Sa in t -Mar in 
afin d ' a c h e t e r de la d rogue p o u r son usage p e r s o n n e l et avoir d e m a n d é à 
la t ro i s i ème r e q u é r a n t e de l ' a ccompagne r , s ans q u e ce t t e d e r n i è r e ne fût 
au c o u r a n t de ses i n t en t i ons . 

35 . Le 4 février 1993, la r e q u é r a n t e fut i n t e r r o g é e pa r le Commissario 
della Legge. Elle déc l a r a n o t a m m e n t ne pas avoir eu conna i s sance des 
act iv i tés du d e u x i è m e r e q u é r a n t . 

36. Le 4 février 1993, le Commissario della Legge r epoussa une d e m a n d e 
de mise en l iber té (difesa a piede libero) p r é s e n t é e pa r la r e q u é r a n t e le 
m ê m e j o u r . Le 15 février 1993, le j u g e d ' appe l , M. M.N. , é c a r t a l ' appel 
in te r j e t é p a r la r e q u é r a n t e le 8 février 1993. 

37. Le 25 février 1993, la r e q u é r a n t e p r é s e n t a au Commissario della Legge 
une nouvel le d e m a n d e de mise en l ibe r té . Le Commissario della Legge, 
M1 1"' R.V., c h a r g e a un « m a r é c h a l » d ' i n t e r r o g e r la r e q u é r a n t e , qu i 
conf i rma ses déc l a r a t i ons p r é c é d e n t e s en p réc i san t ne r ien vouloir y 
a jou te r . Le Commissario della Legge fit droi t à la d e m a n d e de mise en 
l iber té le 26 février 1993. 

38. Le 9 m a r s 1993, le Commissario della Legge, M""' R.V., re je ta une 
d e m a n d e de mise en l iber té p r é s e n t é e p a r le d e u x i è m e r e q u é r a n t le 
5 m a r s 1993. 

39. Le m ê m e j o u r , le Commissario della Legge, M m l ' R.V., accusa les 
r e q u é r a n t s des infract ions de possession et trafic illégal de s tupé f i an t s , 
accusa é g a l e m e n t le d e u x i è m e r e q u é r a n t de possession i l légale d ' une 
a r m e à feu, et les c i ta à c o m p a r a î t r e devan t le t r i buna l à l ' audience du 
26 avril 1993. 

40. A ce t t e aud i ence , les r e q u é r a n t s c o n f i r m è r e n t les déc l a ra t ions 
faites au cours de l ' ins t ruc t ion . 

4 1 . Pa r un j u g e m e n t du 26 avril 1993, le Commissario della Legge, M. S.S., 
c o n d a m n a le d e u x i è m e r e q u é r a n t à sept mois d ' e m p r i s o n n e m e n t pour 
possession i l légale de s tupéf ian t s - en exc luan t l ' i n ten t ion d ' en faire le 
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trafic - et l ' a cqu i t t a sur le chef de possession illégale d ' une a r m e à feu. Il 
a c q u i t t a la r e q u é r a n t e au bénéfice du d o u t e . 

42. Le m ê m e j o u r , le d e u x i è m e r e q u é r a n t i n t e r j e t a appe l de ce 
j u g e m e n t devan t le j u g e d ' appe l . 

43 . U n e d e u x i è m e d e m a n d e de mise en l iber té p r é s e n t é e pa r le 
d e u x i è m e r e q u é r a n t le 5 mai 1993 fut re je tée p a r le Commissario della 
Legge, M . S.S., le 6 ma i 1993. Le 10 m a i 1993, le r e q u é r a n t i n t e r j e t a appel 
de ce t t e déc i s ion ; le j u g e d ' appe l , M. P.G., le d é b o u t a p a r u n e décis ion d u 
13 m a i 1993, en ra ison de la gravi té de l ' infract ion c o n t e s t é e et des 
n o m b r e u x a n t é c é d e n t s p é n a u x du r e q u é r a n t . 

44. Le 17 m a i 1993, le Procuratore del Fisco i n t e r j e t a appe l du j u g e m e n t 
du 26 avril 1993. Il d e m a n d a la c o n d a m n a t i o n du d e u x i è m e r e q u é r a n t 
pour possess ion de s tupé f i an t s d a n s l ' i n t en t ion d ' en faire le t raf ic (et non 
pour s imple possess ion de s tupéf ian t s ) et de la t ro i s i ème r e q u é r a n t e . Il fit 
valoir n o t a m m e n t que le Commissario della Legge avai t omis de teni r 
c o m p t e : q u a n t au d e u x i è m e r e q u é r a n t , e n t r e a u t r e s , des sé r ieux indices 
d ' un c o m m e r c e d ' hé ro ïne , de la g rav i té de l ' infract ion et des n o m b r e u x 
p r é c é d e n t s p é n a u x et , q u a n t à la r e q u é r a n t e , de sa c o n t r i b u t i o n et de sa 
pa r t i c ipa t ion ma té r i e l l e s à l ' infract ion, de sa conna i s sance de l 'activité 
c r imine l le a insi que de sa conscience et de sa volonté de c o m m e t t r e 
l ' infract ion r e p r o c h é e . 

45. Le 21 ma i 1993, la r e q u é r a n t e i n t e r j e t a é g a l e m e n t appe l d u 
j u g e m e n t du 26 avril 1993, en d e m a n d a n t d ' ê t r e a c q u i t t é e p o u r n e pas 
avoir c o m m i s l ' infract ion qu i lui é ta i t r e p r o c h é e . 

46. Le 23 j u i n 1993, les r e q u é r a n t s p r é s e n t è r e n t au Conse i l des XI I 
u n e r e q u ê t e en r écusa t i on des m a g i s t r a t s , M M . M.N. et P .G. , en t a n t que 
j u g e s d ' appe l , au mot i f qu ' i l s s ' é ta ien t déjà occupés de l 'affaire en qua l i t é 
de j u g e s d ' ins t ruc t ion , ayan t a u p a r a v a n t re je té en appe l des d e m a n d e s de 
mise en l iber té p r é s e n t é e s p a r les r e q u é r a n t s . 

47. Le 30 ju i l le t 1993, le Consei l des X I I r e p o u s s a la d e m a n d e de 
r écusa t ion . 

48. Le 2 aoû t 1993, le d e u x i è m e r e q u é r a n t d e m a n d a au j u g e d ' appe l de 
soulever d e v a n t le Consei l G r a n d et G é n é r a l (Consiglio Grande e Generale) 
u n e q u e s t i o n d ' i l l ég i t imi té p a r r a p p o r t à la C o n s t i t u t i o n de S a i n t - M a r i n et 
à l 'ar t icle 6 § 1 de la C o n v e n t i o n e n ra i son de l ' absence d ' aud ience 
pub l ique en appe l au cours de laquel le l 'accusé peu t ê t r e e n t e n d u en 
p e r s o n n e p a r le j u g e d ' appe l . Le 13 aoû t 1993, le Procuratore del Fisco 
d e m a n d a q u e ce t t e ques t i on fût déc l a r ée m a n i f e s t e m e n t m a l fondée . 

49. Le 3 aoû t 1993, le m a g i s t r a t P .G. fut n o m m é juge d ' appe l pour la 
p r o c é d u r e l i t ig ieuse . 

50. Le 20 aoû t 1993, la r e q u é r a n t e souleva u n e q u e s t i o n d ' i l légi t imi té 
p a r r a p p o r t à la C o n s t i t u t i o n et aux ar t ic les 5 et 6 § 2 de la Conven t ion 
c o n c e r n a n t l 'ar t ic le 54 du code de p r o c é d u r e péna l e aux t e r m e s duque l 
l ' inculpé é t r a n g e r n ' a y a n t a u c u n domici le su r le t e r r i t o i r e de Sa in t -Mar in 
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doit toujours ê t r e a r r ê t é , et c o n c e r n a n t l ' absence d ' un t r i buna l 
i n d é p e n d a n t qu i décide des m e s u r e s conserva to i res pe r sonne l l e s . 

Le 23 août 1993, la r e q u é r a n t e souleva é g a l e m e n t une q u e s t i o n 
d ' i l l ég i t imi té cons t i tu t ionne l l e pa r r a p p o r t à l ' absence de d é b a t s publics 
en appe l au cours desque l s l 'accusé peu t ê t r e e n t e n d u en p e r s o n n e p a r le 
j u g e d ' appe l . 

5 1 . Pa r un j u g e m e n t r e n d u le 24 aoû t 1993 et publ ié le 27 aoû t 1993,1e 
juge d ' appe l c o n d a m n a le d e u x i è m e r e q u é r a n t à u n an et deux mois 
d ' e m p r i s o n n e m e n t pour possession de s tupé f i an t s d a n s l ' i n ten t ion d ' en 
faire le t raf ic et la r e q u é r a n t e à dix mois d ' e m p r i s o n n e m e n t . Le j u g e 
d ' appe l se r é fé ra aux déc la ra t ions faites p a r les r e q u é r a n t s au cours de la 
p r o c é d u r e de p r e m i è r e in s t ance . Il cons idé ra n o t a m m e n t q u e le d e u x i è m e 
r e q u é r a n t é ta i t coupab le d ' une infract ion g rave . P a r a i l leurs , celui-ci avai t 
essayé de couvrir la responsab i l i t é de la r e q u é r a n t e . C e t t e d e r n i è r e devai t 
ê t r e cons idérée c o m m e coupab le en ra ison des g raves indices la m e t t a n t 
en c a u s e ; elle avait eu conna i ssance des i n t en t i o n s c r imine l les du 
d e u x i è m e r e q u é r a n t et avait s c i e m m e n t déc idé de pa r t i c ipe r aux ac tes de 
celui-ci. 

52. Le j u g e d ' appe l e s t i m a en o u t r e q u e les ques t ions d ' i l l ég i t imi té 
cons t i tu t ionne l l e soulevées pa r les r e q u é r a n t s é t a i en t m a n i f e s t e m e n t 
m a l fondées . En ce qu i conce rne n o t a m m e n t l ' absence de d é b a t s publics 
en appe l , le j u g e es t ima , t ou t en p a r t a g e a n t les a r g u m e n t s p r é s e n t é s et 
dé r ivan t des p r inc ipes du droi t i n t e r n a t i o n a l , q u e l ' except ion soulevée 
visait à u n e r é fo rme du code de p r o c é d u r e péna l e , ce q u ' o n ne s au ra i t 
o b t e n i r pa r u n e déc l a r a t i on d ' i ncons t i t u t i onna l i t é . 

II. LE D R O I T INTERNE P E R T I N E N T 

53 . La p r o c é d u r e péna l e est régie en droi t s a i n t - m a r i n a i s par le code 
de p r o c é d u r e péna le de 1878, modifié p a r les lois n° 43 du 18 oc tobre 1963 
et n" 86 du 11 d é c e m b r e 1974. 

54. La p r o c é d u r e a b r é g é e est régie p a r les a r t ic les 174-185 du code de 
p r o c é d u r e p é n a l e . Elle est appl icable aux infrac t ions pun ie s soit d 'un 
e m p r i s o n n e m e n t de trois ans au m a x i m u m soit d ' une a m e n d e . La 
p r o c é d u r e se dé rou l e devan t le Commissario della Legge, qu i fixe u n e 
aud ience dans un dé la i de t r e n t e j o u r s et peu t e n t r e - t e m p s m e n e r des 
e n q u ê t e s s o m m a i r e s [indagini sommarie) et p rocéde r à des ac tes u r g e n t s . 
Le Commissario della Legge ci te le p r é v e n u et les éven tue l s t é m o i n s à 
c o m p a r a î t r e devan t lui à l ' aud ience . L ' ac te de c i t a t ion est é g a l e m e n t 
notifié an Procuratore del Fisco (ar t ic le 175), qui in te rv ien t o b l i g a t o i r e m e n t 
en t a n t q u e magistrato requirente. 

55. A l ' aud ience , le Commissario della Legge i n t e r roge les t é m o i n s , puis 
le p r évenu . Le Procuratore del Fisco fait ensu i t e son réqu i s i to i r e , puis le 
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défenseur du p r é v e n u p r é s e n t e ses moyens de défense . Enfin, le p r évenu 
peu t expose r ce qu ' i l e s t ime nécessa i re p o u r sa défense (esporre ciò'che crede 
in sua discolpa) (ar t ic les 176-179). 

56. Le Commissario della Legge décide en c h a m b r e du conseil (à huis 
clos), r éd ige le disposi t i f et , de r e t o u r d a n s la salle d ' a u d i e n c e , le r en d 
public en en d o n n a n t l ec tu re . Le t e x t e du j u g e m e n t doit ê t r e déposé au 
greffe d a n s les t r e n t e j o u r s suivant le p rononcé (ar t ic le 181). Le 
Commissario della Legge peu t aussi a jou rne r l 'affaire lorsqu ' i l e s t ime avoir 
besoin d ' a u t r e s éc l a i r c i s semen t s (ar t ic le 182). 

57. D a n s la p r o c é d u r e o rd ina i r e , une ins t ruc t ion p r é l i m i n a i r e est 
m e n é e pa r le Commissario della Legge, t and i s que les d é b a t s se dé rou len t 
devan t le j u g e de p r e m i è r e ins tance (magistrato). 

58. Pa r a i l leurs , l 'ar t icle 24 de la loi n" 83 du 28 oc tobre 1992 sur 
l ' o rgan isa t ion jud ic ia i r e prévoit q u e , j u s q u ' à l ' en t rée en v igueur d 'un 
nouveau code de p r o c é d u r e péna l e , p o u r tou te infract ion commise à 
p a r t i r du l e n d e m a i n de la pub l ica t ion de ce t t e loi d a n s le Bollettino 
Ufficiale, l 'on suivra u n i q u e m e n t les disposi t ions c o n c e r n a n t les 
p rocédure s a b r é g é e s ; toutefois , les fonct ions d ' i n s t ruc t ion et de 
j u g e m e n t se ron t exercées pa r deux Commissari della Legge d i f férents . 

59. Aux t e r m e s des ar t ic les 186 et su ivants du code de p r o c é d u r e 
péna l e , le j u g e m e n t peu t faire l 'objet d ' un appel devan t le j u g e d ' appe l 
de la p a r t du p r évenu , du Procuratore del Fisco et de la p a r t i e civile -
u n i q u e m e n t en ce qu i conce rne ses i n t é r ê t s civils. 

60. Aux t e r m e s de l 'ar t ic le 196 du code de p r o c é d u r e péna l e , le j u g e 
d ' appe l a ple ine ju r id i c t ion (piena cognizione del giudizio). Si seul le p r évenu 
a in te r je té appe l , le j u g e ne peu t infliger u n e pe ine plus sévère ni r évoquer 
tel ou tel bénéfice qu i a u r a i t é té accordé à l ' i n té ressé . 

61 . La p h a s e d ' appe l se dé rou le sans qu ' i l y ait d ' a u t r e s ac tes 
d ' i n s t ruc t ion et les p a r t i e s exposen t leurs moyens de défense dans le 
m ê m e o r d r e q u ' e n p r e m i è r e in s t ance . L 'accusé n ' a pas le dro i t d ' ê t r e 
e n t e n d u en p e r s o n n e p a r le j u g e d ' appe l . 

62. U n e a u d i e n c e d ' i n s t ruc t ion peu t n é a n m o i n s se t en i r p e n d a n t 
l 'appel si le j u g e d ' appe l e s t i m e qu ' i l y a lieu de r enouve le r des ac tes 
d ' i n s t ruc t ion f rappés de nul l i t é ou d ' en accompl i r de nouveaux 
(ar t ic le 197). C e t t e aud ience se dé rou le d e v a n t le Commissario della Legge. 

63. Aux t e r m e s de l 'ar t icle 198 du code d e p r o c é d u r e péna l e , l ' a r rê t est 
p rononcé en aud ience pub l ique en la p ré sence des C a p i t a i n e s R é g e n t s 
(Capitani Reggenti), du p r évenu , de son avocat et des a u t r e s p a r t i e s ; le 
greffier d o n n e l ec tu re de l ' a r r ê t . 

64. Aux t e r m e s de l 'ar t ic le 197 du code péna l de S a i n t - M a r i n , est 
coupable d ' a p p r o p r i a t i o n illicite (appropriazione indebita) qu i conque 
s ' appropr ie i l l é g i t i m e m e n t la chose d ' a u t r u i d o n t il a la possession à 
q u e l q u e t i t r e q u e ce soit. 
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65. Aux t e r m e s de l 'ar t icle 204 du code péna l de Sa in t -Mar in , est 
coupab le d ' e sc roquer i e (truffa) q u i c o n q u e , en i ndu i san t a u t r u i en e r r e u r 
p a r t r o m p e r i e ou ar t i f ice , se p rocu re un profit in jus te . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

A. L ' impart ia l i t é d u t r i b u n a l 

66. Le p r e m i e r r e q u é r a n t se p la in t q u e , d a n s la p r o c é d u r e d i l igen tée à 
son e n c o n t r e , le m ê m e Commissario della Legge a exercé à la fois les fonctions 
d ' i n s t ruc t ion et de j u g e m e n t en p r e m i è r e i n s t ance , puis encore 
d ' i n s t ruc t ion en appe l ; il a l l ègue de ce fait la viola t ion de son droi t à ê t r e 
j u g é pa r un t r i b u n a l i m p a r t i a l c o m m e le veut l 'ar t ic le 6 § 1 de la 
C o n v e n t i o n , don t la p a r t i e p e r t i n e n t e est ainsi l ibellée : 

«Toute personne a droit à ce que sa cause soit entendue équitablcment (...) par un 
tribunal (...) impartial (...) qui décidera (...) du bien-fondé de toute accusation en 
matière pénale dirigée contre elle (...)» 

1. Thèses des comparants 

67. Le p r e m i e r r e q u é r a n t ne con te s t e ni la b o n n e foi, ni la c o m p é t e n c e , 
ni l ' h o n n ê t e t é pe r sonne l l e s du j u g e en cause (et cons idère pa r c o n s é q u e n t 
q u ' u n e d e m a n d e en r écusa t ion ne pouvai t cons t i t ue r u n r e m è d e efficace), 
ma i s e s t i m e que le fait q u e le m ê m e Commissario della Legge ait pris des 
m e s u r e s conse rva to i r e s , l 'ait c o n d a m n é en p r e m i è r e in s t ance et ait p a r la 
su i te ins t ru i t le doss ier en appe l cons t i tue en soi u n e jus t i f ica t ion objective 
de ses c r a in t e s q u a n t à l ' impar t i a l i t é de ce j u g e . P a r a i l leurs , le fait q u e le 
l ég i s l a t eu r s a in t -mar ina i s ait j u g é nécessa i re en 1992 de c h a n g e r la 
p r o c é d u r e a b r é g é e , telle qu 'e l l e exis ta i t à l ' époque de sa c o n d a m n a t i o n , 
p révoyant qu ' i l r ev ien t à un Commissario della Legge d ' i n s t ru i r e le dossier et 
à un a u t r e Commissario della Legge de t r a n c h e r , imp l ique ra i t en soi q u e le 
sys t ème a n t é r i e u r n ' é t a i t pas conforme aux exigences de l 'ar t icle 6 de la 
Conven t ion . 

68. Le p r e m i e r r e q u é r a n t a r g u ë en pa r t i cu l i e r q u e la p r é s e n c e du 
Procuratore del Fisco, qu i n 'es t d 'a i l leurs pas un m a g i s t r a t , n ' é t a i t pas u n e 
g a r a n t i e d ' i m p a r t i a l i t é , ca r celui-ci n ' a pas é té n o m m é pa r le p a r l e m e n t 
c o m m e le prévoi t la légis la t ion na t iona l e ma i s a é t é dés igné pa r le 
Commissario della Legge; en tou t é t a t de cause , le Procuratore del Fisco ne 
d i sposera i t d ' a u c u n e capac i t é d ' in i t ia t ive a u t o n o m e , se b o r n a n t aux 
t e r m e s du code d e p r o c é d u r e péna le à a p p r o u v e r ou d é s a p p r o u v e r les 
ini t ia t ives d u j u g e . 
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69. Le G o u v e r n e m e n t sou t i en t en p r e m i e r lieu q u e le s imple fait que 
la loi n" 83 du 18 oc tobre 1992 a modifié le sys t ème j u d i c i a i r e sa in t -
m a r i n a i s ne s au ra i t signifier que le sy s t ème a n t é r i e u r , don t le p r e m i e r 
r e q u é r a n t se p la in t , é ta i t con t r a i r e à l 'ar t icle 6 § 1 de la Conven t ion . E n 
o u t r e , seule la p r o c é d u r e a b r é g é e connaissa i t ce t t e confusion de rô l e s : 
d a n s les affaires auxque l l e s la p r o c é d u r e o rd ina i r e est appl icable , le 
Commissario délia Legge est c h a r g é de l ' ins t ruc t ion , t and i s que le j u g e péna l 
de p r e m i è r e i n s t ance , puis é v e n t u e l l e m e n t le j u g e d ' appe l , t r a n c h e n t 
q u a n t à eux sur le fond. 

70. En tou t é t a t de cause , l ' impar t i a l i t é du Commissario délia Legge sera i t 
a s s u r é e p a r la s t r u c t u r e du procès , et n o t a m m e n t p a r les pouvoirs confiés 
à la police au cours de l ' ins t ruc t ion , ainsi que p a r l 'act ivi té de l 'accusé et d e 
l ' éventue l le pa r t i e civile, qui peuven t fo rmule r des r é c l a m a t i o n s devan t le 
j u g e d ' appe l et d e m a n d e r q u e les t é m o i n s soient e n t e n d u s à nouveau en 
aud ience pub l ique . Les ac tes d ' i n s t ruc t ion du Commissario délia Legge sont 
d ' a i l l eurs soumis au cont rô le du Procuratore del Fisco qui in te rv ien t 
o b l i g a t o i r e m e n t d a n s t o u t e p r o c é d u r e péna l e en t a n t q u e r e p r é s e n t a n t 
de l 'E ta t afin de veiller à la r é g u l a r i t é formel le des ac tes , à l 'exacte 
appl ica t ion de la loi et à la j u s t e a d m i n i s t r a t i o n de la j u s t i c e . 
L ' impa r t i a l i t é du Commissario délia Legge se ra i t en o u t r e g a r a n t i e par la 
c i rcons tance q u ' a u cours de l ' aud ience pub l i que d e v a n t lui le Procuratore 
del Fisco p r é s e n t e son r équ i s i to i r e , les expe r t s peuven t ê t r e e n t e n d u s à 
nouveau et t ou t e s les p a r t i e s p e u v e n t p r é s e n t e r d ' a u t r e s d e m a n d e s 
visant à l ' aud i t ion de t é m o i n s et le r e n o u v e l l e m e n t d ' ac tes d ' i n s t ruc t ion . 

71 . D a n s le cas d ' e spèce , la c o n d a m n a t i o n d u r e q u é r a n t en p r e m i è r e 
ins tance se sera i t fondée sur des r a p p o r t s réd igés pa r des e x p e r t s n o m m é s 
p a r le Commissario délia Legge a insi q u e p a r les e x p e r t s n o m m é s p a r les 
pa r t i e s , sur les d o c u m e n t s recueil l is au cours du procès , sur les 
déc l a r a t i ons du r e q u é r a n t , qui a u r a i t avoué avoir c o m m i s les faits tout 
en a l l éguan t ne pas devoir ê t r e pun i . P a r a i l leurs , le r e q u é r a n t a u r a i t pu 
d e m a n d e r la r écusa t i on du Commissario délia Legge. 

72. S 'agissant en pa r t i cu l i e r de la p h a s e d 'appe l , le G o u v e r n e m e n t fait 
valoir qu ' i l n 'y avai t pas d ' é l é m e n t s n o u v e a u x et u t i les j u s t i f i an t de 
r e m e t t r e en cause l ' ins t ruc t ion et le j u g e m e n t en p r e m i è r e i n s t a n c e ; 
d a n s le cas d ' espèce , le Commissario délia Legge en t a n t que j u g e d ' appe l 
n 'es t donc i n t e rvenu q u e p o u r o r d o n n e r la ma in levée de la saisie de 
ce r t a in s b iens et d o c u m e n t s . 

73. Le G o u v e r n e m e n t se réfère aux a r r ê t s de la C o u r d a n s les affaires 
Fey c. A u t r i c h e , Padovan i c. I ta l ie et Sa in t e -Mar i e c. F r a n c e ( a r r ê t s du 
24 février 1993, sér ie A n" 255-A, du 26 février 1993, série A n" 257-B, et 
du 16 d é c e m b r e 1992, série A n° 253-A, r e s p e c t i v e m e n t ) , d a n s lesquel les 
la C o u r , qui a conclu d a n s les t rois affaires à la non-viola t ion de l 'ar t icle 6 
de la C o n v e n t i o n , a déc la ré q u e le s imple fait q u ' u n j u g e ait déjà pris 
des décis ions avan t le procès ne peu t passe r p o u r jus t i f ie r en soi des 
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a p p r é h e n s i o n s q u a n t à son i m p a r t i a l i t é , et q u e seules des c i r cons tances 
pa r t i cu l i è re s peuven t a u t o r i s e r u n e a u t r e conclusion, ce qu i ne sera i t pas 
le cas d a n s la p r é s e n t e affaire. 

74. La C o m m i s s i o n avait e s t imé q u e l ' é t en d u e des pouvoirs du 
Commissario della Legge d a n s le c ad re de la p r o c é d u r e en p r e m i è r e in s t ance 
suffisait à jus t i f i e r les a p p r é h e n s i o n s du r e q u é r a n t au sujet de 
l ' impar t i a l i t é de celui-ci. 

2. Principes se dégageant de la jurisprudence de la Cour 

75. La C o u r rappe l le q u ' a u x fins de l 'ar t ic le 6 § 1, l ' impar t i a l i t é d 'un 
t r ibuna l doit s ' appréc ie r selon u n e d é m a r c h e subject ive, qui consis te à 
essayer de d é t e r m i n e r la convict ion pe r sonne l l e de tel j u g e en tel le 
occasion, et aussi selon une d é m a r c h e objective a m e n a n t à s ' a ssure r qu ' i l 
offrait des g a r a n t i e s suff isantes pour exc lure à cet é g a r d tou t d o u t e 
lég i t ime (a r rê t Padovan i p réc i t é , p . 20, § 25) . 

76. Seule l ' impar t i a l i t é objective est en cause d a n s ce t t e affaire, ca r le 
r e q u é r a n t n ' a pas con te s t é l ' impar t i a l i t é subjective du Commissario della 
Legge, ce qui peut exp l iquer qu' i l n 'a i t pas p r é s e n t é de d e m a n d e en 
r é c u s a t i o n ; il y a dès lors lieu de r eche rche r si, i n d é p e n d a m m e n t de la 
condu i t e du j u g e , ce r t a ins faits vérifiables au to r i s en t à d o u t e r de son 
impar t i a l i t é . En la m a t i è r e , m ê m e les a p p a r e n c e s peuven t revê t i r de 
l ' impor t ance . Il y va de la confiance que d a n s une société d é m o c r a t i q u e 
les t r i b u n a u x se doivent d ' insp i re r au jus t ic iab le , à c o m m e n c e r , au péna l , 
p a r les p révenus (ibidem, p . 20, § 27). Les i nqu i é tudes subjectives du 
r e q u é r a n t , p o u r compréhens ib l e s qu 'e l les pu issen t ê t r e , ne cons t i tuen t 
pas l ' é l ément d é t e r m i n a n t : il faut avant tout é tab l i r si elles peuven t 
passe r p o u r ob jec t ivement jus t i f iées en l 'occurrence ( a r r ê t s Fey préc i té , 
p . 12, § 30, et Nor t i e r c. Pays-Bas du 24 août 1993, série A n° 267, p . 15, § 33). 

3. Application en l'espèce 

11. Les c r a i n t e s d e M. T i e r ce t i e n n e n t au double c u m u l de fonctions du 
Commissario della Legge, qu i a exercé success ivement les fonctions de j u g e 
d ' in s t ruc t ion et de j u g e du fond en p r e m i è r e i n s t ance , et p a r la sui te 
encore les fonctions d ' i n s t ruc t ion en appe l . 

La C o u r e x a m i n e r a d ' abord le p r e m i e r c u m u l de fonct ions, et à ce t t e fin 
elle se p e n c h e r a sur la p o r t é e et la n a t u r e des m e s u r e s pr ises p a r le 
Commissario della Legge avan t le procès . 

a) Le cumul des fonctions d'instruction et de jugement en première instance 

78. La C o u r r appe l l e q u e « p o u r q u e les t r i b u n a u x insp i ren t au public 
la confiance ind i spensab le , il faut (...) t en i r c o m p t e de cons idé ra t ions de 
c a r a c t è r e o r g a n i q u e . Si u n j u g e , ap r è s avoir occupé au p a r q u e t u n e c h a r g e 
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de n a t u r e à l ' a m e n e r à t r a i t e r un c e r t a i n doss ier d a n s le c a d r e de ses 
a t t r i b u t i o n s , se t rouve saisi de la m ê m e affaire c o m m e m a g i s t r a t du 
siège, les jus t i c iab les sont en dro i t de c r a i n d r e qu ' i l n'offre pas assez de 
g a r a n t i e s d ' i m p a r t i a l i t é » ( a r r ê t P ie rsack c. Be lg ique du 1" oc tobre 1982, 
série A n " 53, pp. 14-15, § 30). 

79. En l 'occur rence , la C o u r observe q u e p e n d a n t plus de deux ans le 
Commissario della Legge a m e n é à l ' encon t re du p r e m i e r r e q u é r a n t des 
inves t iga t ions t rès approfondies c o m p r e n a n t p lus ieurs i n t e r r o g a t o i r e s de 
l ' accusé , de son a c c u s a t e u r et de ce r t a in s t é m o i n s , des exper t i ses et 
i n t e r r o g a t o i r e s de l ' exper t ainsi q u e d e u x saisies conse rva to i res des biens 
de l ' in té ressé . Le Commissario della Legge a donc usé de ses pouvoirs d é j u g e 
d ' i n s t ruc t ion de m a n i è r e t r è s é t e n d u e . 

Il a ensu i t e renvoyé le r e q u é r a n t en j u g e m e n t e t , ap r è s avoir i n t e r r o g é 
u n e fois les p a r t i e s au cours d 'un procès ayant d u r é environ trois mois , l 'a 
c o n d a m n é . 

80. Dans ces c i rcons tances , la C o u r cons idère q u e les a p p r é h e n s i o n s 
du r e q u é r a n t au sujet de l ' impa r t i a l i t é du Commissario della Legge p e u v e n t 
passe r pour ob jec t ivement jus t i f iées . Pa r a i l leurs , la C o u r ne voit pas 
c o m m e n t la pa r t i c ipa t ion du Procuratore del Fisco, i n d é p e n d a m m e n t de la 
r é g u l a r i t é de sa n o m i n a t i o n , ou les c a r a c t é r i s t i q u e s de la p r o c é d u r e 
invoquées p a r le G o u v e r n e m e n t p o u r r a i e n t suffire à é c a r t e r tou t d o u t e 
de m a n q u e d ' impa r t i a l i t é d a n s le chef du Commissario della Legge. 

8 1 . La C o u r t i en t é g a l e m e n t à soul igner , c o m m e la C o m m i s s i o n , q u ' à 
la différence de ce qu i s 'é ta i t passé d a n s l 'affaire Padovan i , c i tée p a r le 
G o u v e r n e m e n t , la p r o c é d u r e d i r igée con t r e M. T i e r ce ne concerna i t pas 
un f lagran t dél i t et ne s ' appuyai t pas sur les p r o p r e s déc l a ra t ions de 
l ' a ccusé : sa c o n d a m n a t i o n , qui a fait su i te à deux p la in te s péna les 
déposées con t re lui, se fondait sur le r é su l t a t des inves t iga t ions m e n é e s 
p a r le Commissario della Legge et cela e n con t r ad ic t ion avec les a l léga t ions 
du r e q u é r a n t . 

b) L'exercice des fonctions d'instruction en appel 

82. Eu éga rd à la conclusion qu i p r é c è d e , la C o u r n ' e s t i m e pas 
nécessa i re d ' e x a m i n e r é g a l e m e n t si les c r a i n t e s de M. T i e r ce liées au fait 
q u e le m ê m e Commissario della Legge fut pa r la su i t e c h a r g é de l ' ins t ruc t ion 
du doss ier p o u r le j u g e d ' appe l sont é g a l e m e n t ob jec t ivement jus t i f iées . 

4. Conclusion 

83 . C o m p t e t enu du doub le rôle de j u g e d ' i n s t ruc t ion et de j u g e du 
fond q u e le Commissario della Legge a j o u é d a n s la p r o c é d u r e l i t ig ieuse , e t 
n o t a m m e n t de l ' é t endue des pouvoirs exercés p a r celui-ci p e n d a n t 
l ' i ns t ruc t ion d e l 'affaire, la C o u r conclut q u e les a p p r é h e n s i o n s du 
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r e q u é r a n t au sujet de l ' impar t i a l i t é du Commissario della Legge peuven t ê t r e 
cons idé rées c o m m e ob jec t ivement jus t i f iées . 

L 'a r t ic le 6 § 1 de la Conven t i on a donc é té violé. 

B. L ' a b s e n c e d ' u n e a u d i e n c e p u b l i q u e d e v a n t l e j u g e d 'appe l au 
c o u r s d e l a q u e l l e l e s r e q u é r a n t s p u i s s e n t p l a i d e r l e u r c a u s e 

84. Les trois r e q u é r a n t s se p la ignen t de ne pas avoir eu la possibil i té 
d ' ê t r e e n t e n d u s en p e r s o n n e p a r le j u g e d ' appe l , a lors q u ' a u x t e r m e s de 
l 'ar t ic le 6 § 1 de la C o n v e n t i o n : 

«Toute personne a droit à ce que sa cause soit entendue (...) publiquement (...) par un 
tribunal (...) qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle (...)» 

/. Thèses des comparants 

85. Selon les r e q u é r a n t s , la s imple publ ica t ion de l ' a r rê t ne suffit pas 
p o u r q u e les obl iga t ions décou lan t de l 'ar t icle 6 de la Conven t i on soient 
r e spec t ée s . En effet, se lon l ' i n t e rp r é t a t i on c o n s t a n t e des o r g a n e s de la 
C o n v e n t i o n , au moyen de l ' aud ience pub l ique le j u g e doit r econs t i t ue r , 
avan t de j u g e r , le doss ier de l ' ins t ruc t ion et é t u d i e r la p e r s o n n a l i t é de 
l ' inculpé, ce qui ne se ra i t possible q u e p a r le biais d ' u n e x a m e n ora l . O r , 
d a n s le cas d ' e spèce , u n e a u d i e n c e devan t le j u g e d ' appe l au ra i t p e r m i s 
aux r e q u é r a n t s de conf ron te r l eur thèse avec celle des a u t r e s pa r t i e s , 
d ' i n t e r r o g e r d ' éven tue l s t émo ins et a u r a i t é g a l e m e n t d o n n é au j u g e la 
possibi l i té d ' éva lue r l eu r p e r s o n n a l i t é . 

86. Les r e q u é r a n t s p réc i sen t é g a l e m e n t q u e l ' éventue l le aud ience 
p révue à l 'ar t icle 197 du code de p r o c é d u r e péna le ne se dé rou le pas 
devan t le j u g e d ' appe l ma i s , m ê m e à la d e m a n d e de ce de rn i e r , toujours 
devan t le Commissario della Legge. 

87. Le G o u v e r n e m e n t se réfère tout d ' abord aux a r r ê t s J a n - A k e 
A n d e r s s o n et Fejde c. Suède ( a r r ê t s du 29 oc tobre 1991, sér ie A n" 212-B 
et 212-C), d a n s lesquels la C o u r a conclu q u ' a u c u n e aud ience pub l ique 
n ' é t a i t nécessa i re en appel p u i s q u e les faits nouveaux é t a i en t 
ins ignif iants , ainsi q u ' a u x a r r ê t s K.D.B. c. Pays-Bas du 27 m a r s 1998, 
Recueil des arrêts et décisions 1998-11, V e r m e u l e n c. Be lg ique du 20 février 
1996, Recueil 1996-1, Brua l l a G ó m e z de la T o r r e c. E s p a g n e du 
19 d é c e m b r e 1997, Recueil 1997-VIII, et V a n O r s h o v e n c. Be lg ique du 
25 j u i n Recueil 1997-III. 

88. Le G o u v e r n e m e n t c o n t e s t e ensu i t e l ' i n t e r p r é t a t i o n de la not ion de 
« p u b l i c i t é » p r é s e n t é e p a r les r e q u é r a n t s : la publ ic i té des p r o c é d u r e s 
jud ic i a i r e s g a r a n t i e à l 'ar t icle 6 a p o u r objet de p r o t é g e r ceux qui 
sa is issent un t r i buna l du d a n g e r d ' une ju s t i ce sec rè te qu i p o u r r a i t 
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é c h a p p e r au cont rô le pub l i c ; elle est en m ê m e t e m p s un moyen d ' inc i te r 
les c i toyens à avoir confiance d a n s les o r g a n e s jud ic i a i r e s , p u i s q u e ce droi t 
confère une t r a n s p a r e n c e à l ' a d m i n i s t r a t i o n de la j u s t i ce et con t r ibue à 
réa l i se r le procès équ i t ab l e qui ca rac t é r i s e les sociétés d é m o c r a t i q u e s 
( a r r ê t s Axen c. A l l e m a g n e du 8 d é c e m b r e 1983, série A n" 72, et S u t t e r 
c. Suisse du 22 février 1984, sér ie A n° 74). O r à S a i n t - M a r i n les a r r ê t s du 
j u g e d ' appe l sont publ iés en s é a n c e pub l ique en p r é s e n c e des C a p i t a i n e s 
R é g e n t s , ce qui a s su re sans a u c u n d o u t e la possibi l i té d ' un con t rô le de la 
p a r t des ci toyens ainsi que la t r a n s p a r e n c e de la j u s t i c e . 

89. Pa r a i l leurs , s'il est vra i q u e l 'accusé n ' a pas le droi t d ' ê t r e e n t e n d u 
e n p e r s o n n e p a r le j u g e d ' appe l , cela se jus t i f ie à la l u m i è r e des 
p a r t i c u l a r i t é s de la p r o c é d u r e de Sa in t -Mar in . D a n s ce c o n t e x t e , le 
G o u v e r n e m e n t se réfère p a r t i c u l i è r e m e n t à la j u r i s p r u d e n c e de la C o u r 
selon laquel le «[s] i les E t a t s m e m b r e s du Consei l de l 'Europe 
r econna i s sen t tous le pr incipe de [la] publ ic i té [de la p r o c é d u r e ] , leurs 
sys t èmes législatifs et leurs p r a t i q u e s jud ic i a i r e s p r é s e n t e n t u n e ce r t a ine 
d ivers i té q u a n t à son é t e n d u e et à ses condi t ions de mise en œ u v r e , qu ' i l 
s 'agisse de la t e n u e de déba t s ou du « p r o n o n c é » des j u g e m e n t s et a r r ê t s » 
( a r r ê t s S u t t e r p réc i t é , pp. 12-13, § 27, et P r e t t o et a u t r e s c. I ta l ie du 
8 d é c e m b r e 1983, série A n 0 71 , pp. 11-12, § 22) . 

D a n s l 'affaire Le C o m p t e , V a n Leuven et De M e y e r e c. Be lg ique (a r rê t 
du 23 j u i n 1981, série A n° 43) , la C o u r a u r a i t d ' a i l l eurs précisé que 
l 'ar t ic le 6 p e r m e t à l 'accusé de r e n o n c e r à la publ ic i té d ' u n e i n s t ance . En 
l 'espèce, les r e q u é r a n t s n ' a u r a i e n t pas d e m a n d é q u ' u n e aud ience 
d ' i n s t ruc t ion fût t e n u e . 

90. En conclusion, le G o u v e r n e m e n t e s t ime que , la p h a s e en appel 
n ' a y a n t pas é t é enr ichie d ' é l é m e n t s nouveaux , a u c u n e a u d i e n c e n ' é ta i t 
nécessa i re d a n s le cas d ' e spèce . 

9 1 . La C o m m i s s i o n a cons idéré q u e d a n s le cas des trois r e q u é r a n t s , le 
j u g e d ' appe l avait à c o n n a î t r e des faits c o m m e du dro i t , et devai t é t u d i e r 
d a n s son e n s e m b l e la ques t ion de la culpabi l i té des r e q u é r a n t s ; d a n s ces 
condi t ions , les r e q u é r a n t s a u r a i e n t dû ê t r e e n t e n d u s en p e r s o n n e p a r lui. 

2. Principes se dégageant de la jurisprudence de la Cour 

92. La C o u r rappe l le q u e le dro i t du p r é v e n u à u n e aud ience pub l ique 
ne r e p r é s e n t e pas s e u l e m e n t u n e g a r a n t i e de plus q u e l 'on s 'efforcera 
d ' é t ab l i r la v é r i t é : il c o n t r i b u e é g a l e m e n t à convaincre l 'accusé que 
sa cause a é té e n t e n d u e p a r un t r ibuna l don t il pouvai t con t rô le r 
l ' i n d é p e n d a n c e et l ' impar t i a l i t é . La publ ic i té de la p r o c é d u r e des o rganes 
jud ic i a i r e s p r o t è g e les jus t i c i ab les con t r e u n e ju s t i ce secrè te é c h a p p a n t au 
con t rô le du pub l i c ; elle cons t i t ue auss i l 'un des moyens de p ré se rve r la 
confiance d a n s les cours et t r i b u n a u x . P a r la t r a n s p a r e n c e qu 'e l le donne 
à l ' a d m i n i s t r a t i o n de la j u s t i ce , elle aide à réa l i se r le bu t de l 'ar t ic le 6 § 1 : 
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le procès équ i t ab l e , don t la g a r a n t i e c o m p t e p a r m i les p r inc ipes de t o u t e 
société d é m o c r a t i q u e au sens de la Conven t i on ( a r r ê t s p réc i t é s , Axen , 
p. 12, § 25, Fejde , pp. 67-68, § 28, et S u t t e r , p . 12, § 26). 

93 . Du pr incipe de la publ ic i té de la p r o c é d u r e des o r g a n e s jud ic i a i r e s 
décou len t deux aspec t s d i f f é ren t s : la t e n u e de d é b a t s publics et le 
« p r o n o n c é » publ ic des j u g e m e n t s et a r r ê t s ( a r r ê t s p réc i t és , S u t t e r , p . 12, 
§ 27 et Axen , p . 12, §§ 28 et suiv.). Seul le p r e m i e r aspec t est en cause 
en l 'espèce. 

94. La C o u r rappe l le à cet éga rd q u ' e n p r e m i è r e ins t ance , la not ion de 
procès équ i t ab le impl ique la faculté, pour l 'accusé, d ' ass i s te r aux d é b a t s 
(a r rê t Co lozzac . I tal ie du 12 février 1985, série A n" 89, pp . 14-15, §§ 27-29). 

95. En appe l , l ' absence de d é b a t s publics peu t se jus t i f i e r p a r les 
c a r a c t é r i s t i q u e s de la p r o c é d u r e don t il s 'agit , pourvu qu ' i l y ait eu 
aud ience pub l ique en p r e m i è r e in s t ance . Ainsi , les p r o c é d u r e s 
d ' a u t o r i s a t i o n d ' appe l , ou consac rées exc lus ivement à des po in t s de droi t 
et non de fait, peuven t r e m p l i r les ex igences de l 'ar t icle 6 m ê m e si la cour 
d ' appe l n ' a pas d o n n é au r e q u é r a n t la facul té de s ' exp r imer en p e r s o n n e 
devan t elle ( a r r ê t E k b a t a n i c. Suède du 26 ma i 1988, série A n" 134, p . 14, 
§ 3 1 ) . 

En r evanche , lo rsque la j u r id i c t ion d ' appe l doit e x a m i n e r u n e affaire en 
fait et en droi t et p rocéde r à u n e app réc i a t i on globale de la culpabi l i té ou 
de l ' innocence , elle ne p e u t s t a t u e r à ce sujet sans éva luer d i r e c t e m e n t les 
é l é m e n t s de p reuve p r é s e n t é s en p e r s o n n e p a r l ' inculpé qui souha i t e 
p rouve r qu ' i l n ' a pas c o m m i s l 'acte c o n s t i t u a n t p r é t e n d u m e n t u n e 
infract ion péna le . Du pr inc ipe de la t e n u e de d é b a t s publ ics dérive le 
droi t de l 'accusé à ê t r e e n t e n d u en p e r s o n n e p a r les j u r id i c t i ons d ' appe l . 
De ce point de vue , le p r inc ipe de la publ ic i té des d é b a t s poursu i t le but 
d ' a s s u r e r à l 'accusé ses d ro i t s de défense . 

3. Application en l'espèce 

96. Il éche t de r e c h e r c h e r si, d a n s les c i r cons tances d e l 'espèce, les 
p a r t i c u l a r i t é s de la p r o c é d u r e d ' appe l s a i n t - m a r i n a i s e jus t i f i a ien t u n e 
d é r o g a t i o n au pr inc ipe d ' u n e aud ience pub l ique à laquel le l 'accusé puisse 
p la ide r sa cause . 

97. La C o u r observe q u e , c o n t r a i r e m e n t à ce q u e le G o u v e r n e m e n t a 
aff irmé en se r é fé ran t aux affaires Fejde et J a n - Â k e A n d e r s s o n , il ressor t 
de la j u r i s p r u d e n c e exposée ci-dessus que l ' absence de faits nouveaux ne 
sau ra i t suffire à jus t i f i e r u n e dé roga t i on au pr inc ipe de la nécess i té de 
d é b a t s publics en appel en p r é s e n c e de l ' accusé : ce qu i c o m p t e c 'est 
s u r t o u t la n a t u r e des q u e s t i o n s soumises au j u g e d ' appe l . 

98. La C o u r no te q u ' à S a i n t - M a r i n le j u g e d ' appe l est c o m p é t e n t p o u r 
c o n n a î t r e des poin ts de fait et de dro i t ( p a r a g r a p h e 60 c i -dessus) . A u c u n e 
aud ience pub l i que n ' a lieu devan t ce j u g e : aux t e r m e s de l 'ar t icle 197 du 
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code de p r o c é d u r e péna l e , u n e aud ience d ' in s t ruc t ion peu t se t en i r 
p e n d a n t l 'appel si le j u g e d ' appe l e s t ime qu ' i l y a lieu de r enouve le r 
ce r t a in s ac tes d ' i n s t ruc t ion , mais elle se dé rou l e devan t le Commissario 
délia Legge, qu i exerce les fonctions d ' i n s t ruc t ion en appel ( p a r a g r a p h e 62 
c i -dessus) . 

A u c u n e aud ience d ' i n s t ruc t ion ne fut t e n u e en appe l q u e ce soit dans la 
p r o c é d u r e d i l igen tée con t re M. T ie rce ou dans celle d i r igée con t re 
M. M a r r a et M"11' Gabr ie l l i . La C o u r j u g e sans p e r t i n e n c e q u e les 
r e q u é r a n t s n ' a i en t pas d e m a n d é la t e n u e de pare i l le a u d i e n c e , car d e 
t o u t e m a n i è r e elle ne se sera i t pas dé rou l ée devan t le j u g e d ' appe l : les 
r e q u é r a n t s n ' a u r a i e n t donc pu p la ide r leur cause devan t lui. 

a) La procédure diligentée contre M. Tierce 

99. En ce qu i conce rne la p r o c é d u r e d i r igée c o n t r e M. T ie r ce , le j u g e 
d ' appe l avai t à c o n n a î t r e des faits c o m m e du droi t . 

Le r e q u é r a n t niai t tou te responsab i l i t é au p é n a l : le j u g e d ' appe l se 
devai t donc d ' é t u d i e r d a n s son e n s e m b l e la ques t ion de sa cu lpabi l i té ou 
de son innocence . C e r t e s , il ne pouvai t pas agg rave r la pe ine p r o n o n c é e en 
p r e m i è r e i n s t ance , ma i s la cu lpabi l i té ou l ' innocence du r e q u é r a n t étai t la 
ques t i on pr inc ipa le don t il é ta i t saisi. En effet, le j u g e d ' appe l s'est penché 
su r la qual i f icat ion j u r i d i q u e de la condu i t e du r e q u é r a n t , con f i rman t , 
s ans u n e appréc i a t ion d i rec te des t é m o i g n a g e s pe r sonne l s du r e q u é r a n t , 
qu ' i l s 'agissai t d ' e sc roque r i e et non déjà d ' a p p r o p r i a t i o n illicite, a lors que 
la différence e n t r e les d e u x infrac t ions rés ide n o t a m m e n t d a n s l ' é l émen t 
subject i f (la t r o m p e r i e ) . De plus, à la su i te d ' une d e m a n d e de la pa r t i e 
civile, le j u g e d ' appe l s 'est m ê m e p e n c h é sur u n e a u t r e infract ion 
é v e n t u e l l e m e n t c o m m i s e p a r le r e q u é r a n t et a ensu i t e saisi le Commissario 
délia Legge à ce p ropos . La ques t i on des saisies conserva to i res des b iens du 
r e q u é r a n t f igurai t é g a l e m e n t au p r e m i e r p l an en appe l . 

100. Le r e q u é r a n t a u r a i t dès lors dû ê t r e e n t e n d u en p e r s o n n e par le 
j u g e d ' appe l . 

b) La procédure diligentée contre M. Marra et M™ Gabrielli 

101. D a n s la p r o c é d u r e d i l igen tée con t r e les d e u x i è m e et t ro i s i ème 
r e q u é r a n t s , le j u g e d ' appe l avai t à c o n n a î t r e des faits c o m m e du droit . Il 
lui fallait n o t a m m e n t é t u d i e r d a n s son e n s e m b l e la q u e s t i o n de la 
cu lpabi l i té des r e q u é r a n t s , qu i n ia ien t t o u t e r esponsab i l i t é . Le j u g e 
d ' appe l du t éva luer les dépos i t ions q u e les r e q u é r a n t s ava ien t faites 
devan t le Commissario délia Legge, sans les i n t e r r o g e r d i r e c t e m e n t . 

A l ' issue de ce t t e p r o c é d u r e , M. M a r r a fut c o n d a m n é pour possession de 
s tupé f i an t s d a n s l ' i n t en t ion d 'en faire le t rafic , a lors q u e le j u g e de 
p r e m i è r e ins tance avai t exclu c e t t e i n t e n t i o n . M""' Gabr ie l l i fut 
c o n d a m n é e en ra ison de sa conna i s sance de l 'act ivi té c r imine l le m e n é e 
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p a r M. M a r r a et de sa conscience et de sa volonté d'y pa r t i c ipe r , a lors q u e 
cet é l é m e n t subject i f avait é t é exclu en p r e m i è r e i n s t a n c e ; l ' i n té ressée 
avait en conséquence é té a c q u i t t é e . 

D a n s ces c i rcons tances , le r é e x a m e n pa r le j u g e d ' appe l de la 
déc l a r a t i on de culpabi l i té q u e c o n t e s t a i e n t M. M a r r a et M m c Gabr ie l l i 
au ra i t dû c o m p o r t e r une aud i t ion d i r ec t e de ceux-ci p a r le j u g e d ' appe l . 

4. Conclusion 

102. La C o u r , ayan t e x a m i n é l ' ensemble de la p r o c é d u r e sa in t -
m a r i n a i s e , le rôle du j u g e d ' appe l et la n a t u r e des q u e s t i o n s soumises à 
celui-ci en l 'occur rence , conclut à l ' absence de t ou t e pa r t i cu l a r i t é capable 
de jus t i f i e r le refus aux r e q u é r a n t s d ' une a u d i e n c e pub l ique en appel à 
laquel le ils pus sen t ass i s te r et ê t r e e n t e n d u s en p e r s o n n e . 

L 'a r t ic le 6 § 1 de la C o n v e n t i o n a donc é té violé. 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 D E LA C O N V E N T I O N 

103. Aux t e r m e s de l 'ar t ic le 41 de la Conven t ion , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

/. Le premier requérant 

104. M. T ie rce r é c l a m e 7 5 0 0 0 0 euros (EUR) au t i t r e du pré judice 
mora l souffert . Il p r é t e n d é g a l e m e n t avoir subi un pré jud ice m a t é r i e l 
t r è s i m p o r t a n t . 

105. Le G o u v e r n e m e n t soul igne q u e d a n s son m é m o i r e , l ' in té ressé ne 
d e m a n d a r ien au t i t r e du pré judice m a t é r i e l . P o u r ce qu i est du d o m m a g e 
mora l , le r e q u é r a n t n ' a u r a i t pas a p p o r t é la m o i n d r e p reuve du pré judice 
a l l é g u é ; en tou t é t a t de cause , l ' éventue l cons ta t d ' u n e violat ion 
cons t i t ue ra i t u n e sa t i s fac t ion suff isante . 

106. La C o u r ne s au ra i t spécule r su r les conclusions auxque l l e s les 
j u r id i c t ions p é n a l e s s a i n t - m a r i n a i s e s a u r a i e n t abou t i en l 'absence des 
m a n q u e m e n t s re levés . Il y a donc lieu de r e j e t e r les d e m a n d e s du 
r e q u é r a n t en ce qu 'e l les on t t r a i t à un pré jud ice m a t é r i e l . En r evanche , 
la C o u r cons idère q u e M. T i e r ce a subi un d o m m a g e m o r a l ce r t a in . 
S t a t u a n t en é q u i t é , c o m m e le veut l 'ar t icle 41 de la C o n v e n t i o n , elle 
décide de lui oc t royer la s o m m e de 12 000 000 lires ( ITL) . 
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2. Les deuxième et troisième requérants 

107. Les d e u x i è m e et t ro i s i ème r e q u é r a n t s r é c l a m e n t 2 0 0 0 0 E U R 
c h a c u n au t i t r e du d o m m a g e m o r a l . Ils d e m a n d e n t auss i r e spec t i vemen t 
10500 E U R et 1 000 E U R au t i t r e du pré judice m a t é r i e l qui leur a é té 
causé pa r la d é t e n t i o n prévent ive i n ju s t emen t subie . 

108. Le G o u v e r n e m e n t fait valoir en p r e m i e r l ieu q u e les m o n t a n t s 
r é c l a m é s sont excessifs, et qu ' i l s ne s ' appu ien t sur a u c u n justif icatif . En 
par t i cu l i e r , il n'y a u r a i t a u c u n lien de causa l i t é e n t r e le préjudice 
m a t é r i e l a l légué et la viola t ion a l l éguée . Le cas é c h é a n t , un cons ta t de 
viola t ion cons t i t ue r a i t u n e r é p a r a t i o n suff isante de tou t d o m m a g e m o r a l 
éven tue l . 

109. La C o u r ne saura i t spécule r sur les conclusions auxque l l e s les 
ju r id ic t ions sa in t -mar ina i ses a u r a i e n t abou t i en l 'absence du m a n q u e m e n t 
relevé, et r e j e t t e en conséquence les d e m a n d e s des r e q u é r a n t s a u t i t r e du 
pré judice m a t é r i e l . 

Elle cons idère pa r con t r e q u ' u n e i n d e m n i t é p o u r d o m m a g e m o r a l doit 
ê t r e a l louée à M. M a r r a e t à M m c Gabr ie l l i . S t a t u a n t en é q u i t é , c o m m e 
le veut l 'ar t icle 41 de la Conven t ion , elle décide de l eu r oct royer 
10 0 0 0 0 0 0 I T L chacun . 

B. Fra is e t d é p e n s 

110. M. T ie rce r é c l a m e é g a l e m e n t le r e m b o u r s e m e n t des honora i r e s 
versés à son avocat p o u r la p r o c é d u r e devan t la C o u r (soit 3 4 4 4 6 000 ITL) . 

111. Le G o u v e r n e m e n t s 'en r e m e t à la sagesse de la C o u r , tou t en 
sou l ignan t q u e les m o n t a n t s r é c l a m é s sont excessifs et non jus t i f iés et 
q u e les frais relat i fs a u x p r o c é d u r e s i n t e r n e s n 'on t a u c u n l ien de 
causa l i t é avec les violat ions a l l éguées . Il cons idère qu ' i l se ra i t équ i t ab le 
d ' a l louer au p r e m i e r r e q u é r a n t 10 % des m o n t a n t s r é c l a m é s à ce t i t r e . 

112. M. M a r r a et M , , l c Gabr ie l l i sol l ici tent le r e m b o u r s e m e n t des 
h o n o r a i r e s versés à leur avocat pour la p r o c é d u r e devan t les ju r id i c t ions 
i n t e r n e s (soit 20 000 E U R ) et p o u r la p r o c é d u r e d e v a n t la C o m m i s s i o n e t 
la C o u r (soit 10 000 E U R c h a c u n ) . 

113. Le G o u v e r n e m e n t fait valoir qu ' i l s n ' on t pas fourni de no te 
d ' h o n o r a i r e s dé ta i l l ée re la t ive aux frais exposés d a n s la p r o c é d u r e devan t 
la Cour , et cons idère q u e de t o u t e m a n i è r e les m o n t a n t s r é c l a m é s sont 
excessifs. Q u a n t aux frais a s s u m é s d a n s les p r o c é d u r e s i n t e r n e s , ils 
n ' a u r a i e n t a u c u n lien de causa l i t é avec la violat ion a l l éguée . 

114. La C o u r rappe l le q u ' a u t i t r e de l 'ar t ic le 41 de la Conven t ion , elle 
n ' o r d o n n e le r e m b o u r s e m e n t q u e des frais don t il est é tab l i qu ' i l s ont é té 
r é e l l e m e n t et n é c e s s a i r e m e n t exposés et c o r r e s p o n d e n t à un m o n t a n t 
r a i sonnab le (voir, p a r m i d ' a u t r e s , Immobiliare Suffi c. Italie [ G C ] , n" 22774/ 
93 , § 7 9 , C E D H 1999-V). 
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115. En l 'espèce, c o m p t e t enu des é l é m e n t s en sa possess ion et des 
c r i t è res s u s m e n t i o n n é s , c o m m e du fait q u e les t rois r e q u é r a n t s é t a i en t 
r e p r é s e n t é s p a r le m ê m e avocat , la C o u r e s t ime r a i sonnab le de leur 
a l louer la s o m m e globale de 15 000 000 I T L pour frais et d é p e n s . 

C. I n t é r ê t s m o r a t o i r e s 

116. Selon les in fo rmat ions don t la C o u r dispose , le t aux d ' i n t é r ê t légal 
appl icable en I tal ie à la d a t e d ' adop t ion du p ré sen t a r r ê t est de 2 , 5 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n en ce qu i 
conce rne le p r e m i e r r e q u é r a n t en ra i son du m a n q u e d ' i m p a r t i a l i t é du 
t r i buna l ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t i on en ce qui 
conce rne les t rois r e q u é r a n t s du fait de leur imposs ib i l i té d ' ê t r e 
e n t e n d u s en p e r s o n n e pa r le juge d ' a p p e l ; 

3. Dit 
a) que l 'E ta t dé f endeu r doit ve r se r au p r e m i e r r e q u é r a n t , d a n s les 
trois mois , la s o m m e de 12 000 000 I T L (douze mil l ions de lires) pour 
d o m m a g e m o r a l ; 
b) q u e l 'Etat d é f e n d e u r doit ve r se r aux d e u x i è m e et t ro i s ième 
r e q u é r a n t s , dans les trois mois , la s o m m e de 10 000 000 ITL (dix 
mil l ions de lires) chacun p o u r d o m m a g e m o r a l ; 
c) que l 'E ta t d é f e n d e u r doit ve r se r aux trois r e q u é r a n t s , d a n s les trois 
mois , la s o m m e globale de 15 000 000 ITL (quinze mil l ions de lires) 
pour frais et d é p e n s , p lus tout m o n t a n t pouvan t ê t r e dû au t i t r e de la 
taxe sur la va leur a joutée ; 
d) q u e ces m o n t a n t s se ron t à ma jo re r d 'un in t é r ê t s imple de 2,5 % l 'an 
à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette la d e m a n d e de sat is fact ion équ i t ab le pour le su rp lus . 

Fai t en f rançais , puis c o m m u n i q u é p a r écri t le 25 juillet 2000, en 
appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Michae l O ' B O Y L E 

Greffier 
E l i sabe th PALM 

P r é s i d e n t e 
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SUMMARY1 

Whether Commissario della Legge who acted as both investigating and trial 
judge was impartial 
Absence of hearing on appeal 

Article 6 § 1 

Impartial tribunal - Criminal procedure - Whether Commissario della Legge who acted as 
both investigating and trial judge was impartial - Combination of functions - Public hearing -
Hearing - Absence of hearing on appeal 

* 
* * 

In 1990 the first applicant's business associate lodged a complaint against him, 
accusing him of irregularities in the management of their company. A Commissario 
delia Legge (judge) of the Civil and Criminal Court was instructed to investigate the 
matter . He questioned both parties, ordered an expert inquiry into the 
management of the company and authorised the attachment of various items 
belonging to the first applicant in order to prevent him disposing of them. In 1992 
the first applicant was committed for trial, on charges of fraud and fraudulent 
conversion of property under at tachment, before the Commissario della Legge who 
had earlier conducted the investigation and was now acting as trial judge. The 
Commissario della Legge found the first applicant guilty, gave him a suspended 
prison sentence and ordered him to pay a fine. The first applicant appealed; in 
particular, he disputed the legal classification of his actions as fraud. Without 
holding a hearing, and on the basis of the documents relating to the investigation 
at first instance which the Commissario della Legge had added to the file for the 
appeal, the appellate judge dismissed the first applicant's grounds of appeal. He 
also instructed the Commissario della Legge to investigate a further accusation which 
the complainant had made against the first applicant at the appeal stage. 
The other two applicants were both arrested while in possession of drugs. The 
Commissario della Legge confirmed their arrest, questioned them and subsequently 
charged them with possession of and trafficking in drugs and summoned them to 
stand trial. Another Commissario della Legge convicted the second applicant of 
possessing drugs and acquitted the third applicant with the benefit of the doubt. 
Both applicants appealed against that decision. Without holding a hearing, and on 
the basis of the documents relating to the investigation at first instance which bad 
been added to the file for the appeal, the appellate judge found both applicants 
guilty - in the case of the second applicant, of possessing drugs with intent to 
supply. There is no provision in San Marino's judicial system for an appeal on 
points of law. 

1. This summary by the Registry does not bind the Court. 



1 7 ( 1 TIERCE AND OTHERS v. SAN MARINO JUDGMENT 

Held 
Article 6 § 1: (a) The first applicant's concerns as to the objective impartiality of 
the Commissario della Legge related to the combination of his roles as investigating 
judge, trial judge at first instance and judge responsible for preparing the file for 
the appeal. For more than two years the Commissario della Legge had conducted 
thorough investigations in respect of the first applicant; the measures taken had 
included questioning the accused, the complainant and witnesses on several 
occasions, ordering expert reports, questioning the expert and making orders for 
preventive attachment of the first applicant's property. The Commissario della Legge 
had therefore made very extensive use of his powers as an investigating judge. He 
had then committed the first applicant for trial and convicted him. Consequently, 
the first applicant's misgivings as to the Commissario della Legged impartiality could 
be regarded as objectively justified. In the light of that conclusion, it was 
unnecessary to examine whether there was also any justification for his concerns 
about the fact that the same Commissario della Legge had subsequently prepared the 
file for the appeal. 
Conclusion: violation (unanimously). 

(b) Where an appellate court had to examine a case as to the facts and the law, it 
could not do so without making a direct assessment of the evidence given in person 
by the accused. Accordingly, the principle that hearings should be held in public 
entailed the right for the accused to give evidence in person to an appellate court 
so that their defence rights would be secured. In the San Marinese judicial system 
appellate judges had jurisdiction to deal with points of fact and law. No public 
hearings took place before them. Under the Code of Criminal Procedure an 
investigative hearing could be held in the course of appeal proceedings if the 
appellate judge considered that certain investigative measures needed to be 
repeated, but the hearing took place before the Commissario della Legge, who was 
responsible for preparing the file for the appeal. In both of the cases before the 
Court the appellate judge had had to examine points of fact and law in order to 
assess the applicants' guilt. In the first applicant's case the judge had considered 
the legal classification of the accused's conduct and, without hearing evidence 
from him, had confirmed that it had amounted to fraud and not, as the first 
applicant had maintained, to misappropriation - although the difference between 
the two offences lay in the subjective element of intention to deceive. The judge 
had also instructed the Commissario della Legge to investigate a further accusation 
which the complainant had made against the first applicant at the appeal stage. In 
the proceedings against the other two applicants the appellate judge had been 
required to assess the statements made by the second and third applicants to the 
judge at first instance, without examining the accused directly. The second 
applicant had been convicted of possessing drugs with intent to supply, while the 
third applicant had been convicted even though she had been acquitted at first 
instance. In both cases the applicants should have had the opportunity to take 
part in a hearing at the appeal stage. In conclusion, having examined the role of 
the appellate judge and the nature of the questions before him, the Court found 
that there were no special procedural aspects that could justify denying the 
applicants a public hearing on appeal which they could attend and at which they 
could give evidence in person. 
Conclusion: violation (unanimously). 
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Article 41: The Court awarded each of the applicants a specified sum in respect of 
non-pecuniary damage and made an overall award for costs and expenses. 
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I n the c a s e o f T i e r c e a n d O t h e r s v. San M a r i n o , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (First Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
Mrs E. VALM, President, 
M r s W. THOMASSEN, 

M r L . FERRARI BRAVO, 

M r R. T Ü R M E N , 

M r J . CASADEVALL, 

M r T . PANTIRU, 

M r R. MARVSTE,judges, 
and M r M. O ' B O Y L E , Section Registrar, 

H a v i n g de l i be r a t ed in pr iva te on 7 D e c e m b e r 1999 and 4 J u l y 2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in t h r e e appl ica t ions (nos. 24954/94, 24971/94 
and 24972/94) aga ins t the Republ ic of San M a r i n o . T h e first appl ica t ion 
was re fe r red to the C o u r t , in accordance wi th the provisions appl icable 
prior to the en t ry in to force of Protocol No. 11 to the Conven t ion for 
the P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
Conven t i on" ) , by t he E u r o p e a n C o m m i s s i o n of H u m a n Rights ("the 
C o m m i s s i o n " ) and by the San M a r i n e s e G o v e r n m e n t (" the G o v e r n m e n t " ) 
on 2 and 27 N o v e m b e r 1998 respect ively (Article 5 § 4 of Protocol No. 11 
and fo rmer Art ic les 47 a n d 48 of t he C o n v e n t i o n ) . T h e jo ined second and 
th i rd appl ica t ions were re fer red to the C o u r t by t he C o m m i s s i o n and by 
the G o v e r n m e n t on 8 a n d 9 M a r c h 1999 respectively. 

2. T h e app l ica t ions w e r e lodged wi th t he C o m m i s s i o n u n d e r fo rmer 
Art ic le 25 of t he C o n v e n t i o n by a F r e n c h na t iona l , M r J e a n - M a r c T ie rce 
(" the first app l i can t " ) , on 17 M a y 1994 a n d by two I ta l ian na t iona l s , 
M r R o b e r t o M a r r a (" the second app l i can t " ) a n d Ms Pao la Gabr ie l l i ("the 
th i rd a p p l i c a n t " ) , on 9 F e b r u a r y 1994. 

T h e first app l i can t a l leged a v io la t ion of Ar t ic le 6 of the Conven t i on in 
t h a t j u d g m e n t had b e e n given aga ins t h im in appea l p roceed ings wi thout 
his hav ing been h e a r d in pe r son by the j u d g e . H e also compla ined u n d e r 
Ar t ic le 6 t h a t he had not been t r i ed by an i m p a r t i a l t r i b u n a l , as t he j u d g e 
who had p r e p a r e d the file for t he appea l h e a r i n g had also c o n d u c t e d the 
judicial inves t iga t ion a n d t r i ed t he case at first i n s t ance . 

T h e second and t h i r d app l i can t s a l leged a violat ion of Art ic le 6 § 1 in 
t h a t t hey had not b e e n h e a r d in p e r s o n by the a p p e l l a t e j u d g e . 

3. T h e C o m m i s s i o n dec la red t he first app l ica t ion pa r t ly admiss ib le on 
18 O c t o b e r 1996. In its r e p o r t of 23 Apri l 1998 ( former Art ic le 31 of the 
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C o n v e n t i o n ) , it expressed the opinion t h a t t h e r e had b e e n a viola t ion of 
Art ic le 6 § 1 in t h a t the appl ican t h a d not been t r ied by a n i m p a r t i a l 
t r i buna l ( u n a n i m o u s l y ) , a n d a violat ion of Art ic le 6 § 1 in t h a t t he 
appl ican t h a d not b e e n h e a r d in pe r son by the appe l l a t e j u d g e ( twenty-
n ine votes to o n e ) 1 . 

T h e C o m m i s s i o n j o i n e d the second a n d th i rd appl ica t ions and dec la red 
t h e m par t ly admiss ib le on 1 J u l y 1998. In its r epor t of 30 N o v e m b e r 1998, 
it exp res sed t he opinion tha t t h e r e h a d b e e n a violat ion of Ar t ic le 6 § 1 in 
tha t t he app l i can t s had not been h e a r d in person by the appe l l a t e j u d g e 
( twenty-e igh t vo tes t o o n e ) 1 . 

4. A pane l of t he G r a n d C h a m b e r dec ided tha t the t h r e e appl ica t ions 
should be e x a m i n e d by one of the Sect ions of the C o u r t (Rule 100 § 1 of 
the Rules of C o u r t ) . T h e Pres iden t of the C o u r t ass igned t h e m to the Firs t 
Sect ion (Rule 52 § 1). 

5. T h e app l i can t s and the G o v e r n m e n t each filed a m e m o r i a l . 
6. O n 14 S e p t e m b e r 1999 the C o u r t dec ided to jo in the t h r e e 

appl ica t ions . 
7. A h e a r i n g took place in publ ic in t he H u m a n Righ t s Bui ld ing , 

S t r a s b o u r g , on 7 D e c e m b e r 1999. 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r L . L . DANIELE, Agent, 

M r G. C E C C O E I , Co-Agent; 

(b) for the applicant 
M r A. SEEVA, of the San M a r i n o Bar , Counsel. 

8. T h e P r e s i d e n t of the C o u r t gave the Agen t of the G o v e r n m e n t a n d 
the a p p l i c a n t s ' lawyer leave to use the I t a l i an l a n g u a g e (Rule 34 § 3) . 

9. T h e C o u r t h e a r d add re s se s by M r Selva, M r Dan ie l e and M r Ccccol i . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e f i rs t a p p l i c a n t 

10. O n 29 N o v e m b e r 1990 the first app l i can t ' s bus iness assoc ia te , 
M r C.B., lodged a c r imina l compla in t wi th t he Civil a n d C r i m i n a l C o u r t 

1. Noie by the Registry. The report is obtainable from the Registry. 
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(tribunale commissariale civile e penale) of t he Repub l i c of San M a r i n o , 
accus ing the first app l i can t of i r r egu la r i t i e s in t he m a n a g e m e n t of the i r 
bus iness affairs. O n 4 D e c e m b e r 1990 M r O B . lodged a second compla in t 
t o g e t h e r wi th s u p p o r t i n g d o c u m e n t s , seeking , in pa r t i cu l a r , to have the 
first app l i can t ' s b a n k accounts frozen. 

11. By a s u m m o n s issued by the Commissario della Legge ( judge) of the 
Civil and C r i m i n a l C o u r t , M r L.E., on 6 D e c e m b e r 1990 a n d served on 
10 D e c e m b e r 1990, t he first app l i can t was r e q u i r e d to a p p e a r before t h a t 
cour t on 17 D e c e m b e r 1990; a t t he first app l i can t ' s r e q u e s t , t he h e a r i n g 
was pos tponed unt i l 22 F e b r u a r y 1991. 

12. O n 30 J a n u a r y 1991 M r O B . filed fu r the r d o c u m e n t s . 
13. O n 22 F e b r u a r y 1991 M r O B . a n d the first app l i can t were 

ques t i oned by the Commissario della Legge, M r L.E. 
14. O n 4 M a r c h 1991 the first app l ican t filed p lead ings . 
15. O n 16 M a y 1991 the Commissario della Legge, M r L.E., o r d e r e d an 

expe r t to d r a w u p a r epo r t wi th a view to a s c e r t a i n i n g the n a t u r e of the 
bus iness r e l a t i onsh ip b e t w e e n t h e first app l i can t a n d his assoc ia te a n d 
verifying the p rop r i e ty of the first app l i can t ' s m a n a g e m e n t of the 
company . 

16. O n 28 N o v e m b e r 1991 the e x p e r t s u b m i t t e d his r epo r t , concluding 
t h a t , on account of i r r egu la r i t i e s a t t r i b u t a b l e to t he first app l i can t , the 
l a t t e r owed his assoc ia te t he s u m of 93,188,334 I t a l i an l ire. O n 
30 D e c e m b e r 1991 the Commissario della Legge, M r L.E., a l lowed a fu r the r 
appl ica t ion by M r C.B. , d a t e d 18 D e c e m b e r 1991, for the a t t a c h m e n t of 
the first app l i can t ' s asse t s in o r d e r to p reven t h im dispos ing of t h e m . 

17. O n 8 May 1992 the Commissario della Legge, M r L.E., q u e s t i o n e d the 
expe r t , who reaf f i rmed his findings. T h e first app l i can t ' s lawyer asked for 
t i m e to s u b m i t va r ious d o c u m e n t s . 

18. O n 14 May a n d 4 J u n e 1992 the first app l i can t ' s lawyer filed his 
observa t ions and var ious d o c u m e n t s ; M r C.B.'s lawyer did likewise on 
15 May and 11 J u n e 1992. 

19. O n 19 J u n e 1992 a n o t h e r Commissario della Legge a u t h o r i s e d a 
second p reven t ive a t t a c h m e n t of the first app l i can t ' s p rope r ty , inc luding 
a n u m b e r of ca r s , b a n k accoun t s a n d any o t h e r i t e m s of va lue . In an o rde r 
of 24 J u n e 1992 the second Commissario della Legge specified t he i t e m s tha t 
were to be a t t a c h e d a n d appo in t ed t he first app l i can t as the i r legal 
g u a r d i a n (custode giudiziale). 

20. O n 25 and 26 J u n e 1992 the bailiffs (cursori) d r e w u p a record of the 
a t t a c h m e n t , no t ing t h a t two cars had d i s a p p e a r e d a n d t h a t t he first 
app l i can t , who was respons ib le for t h e m in his capac i ty as legal g u a r d i a n , 
was u n a b l e to ind ica te t he i r w h e r e a b o u t s . M r C.B. 's lawyer consequen t ly 
lodged a fu r the r compla in t aga ins t the first app l i can t , accus ing h im of the 
offence of f r audu len t convers ion of p r o p e r t y u n d e r a t t a c h m e n t (frode nel 
pignoramento o nel sequestro). 
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21 . O n 26 J u n e 1992 the miss ing cars w e r e located; on t h e s a m e day 
the first app l i can t was q u e s t i o n e d by the Commissario della Legge, M r L.E. 

22. O n 2 J u l y 1992 a defence wi tness was q u e s t i o n e d by the Commissario 
della Legge, M r L.E. 

23 . O n 19 a n d 23 N o v e m b e r 1992 M r C.B.'s lawyer lodged a th i rd 
app l ica t ion for p reven t ive a t t a c h m e n t of the first app l i can t ' s p rope r ty . 
O n 14 D e c e m b e r 1992 the Commissario della Legge, M r L.E., al lowed the 
app l ica t ion a n d au tho r i s ed the a t t a c h m e n t of ce r t a in cars be long ing to 
t he first app l ican t , and also of his sha re in a n o t h e r company . O n the 
s a m e day the first app l i can t was c o m m i t t e d for t r ia l on c h a r g e s of f raud 
a n d f r audu len t convers ion of p r o p e r t y u n d e r a t t a c h m e n t . 

24. O n 2 F e b r u a r y 1993 the first app l i can t was issued wi th a s u m m o n s 
to a p p e a r in cour t . 

25. Since t he s h o r t e n e d form of p r o c e d u r e (procedura sommaria) was 
app l icab le , the t r ia l was held before t he s a m e Commissario della Legge, 
M r L.E., who had a l r eady dea l t wi th t he case as t he inves t iga t ing j u d g e . 
Evidence was h e a r d from the p a r t i e s a n d from var ious defence wi tnesses . 

26. In a j u d g m e n t del ivered by the Commissario della Legge, M r L.E., on 
7 May 1993 and depos i ted a t t he reg is t ry on 16July 1993 the first app l ican t 
was found guil ty on bo th c h a r g e s (fraud a n d f raudu len t convers ion of 
p rope r ty u n d e r a t t a c h m e n t ) , a n d was given a one-year s u s p e n d e d prison 
s en t ence and o r d e r e d to pay a fine. 

27. O n an unspecif ied d a t e t he first app l ican t a p p e a l e d aga ins t t h a t 
j u d g m e n t . H e a r g u e d , firstly, t h a t he could not be held c r imina l ly l iable 
and tha t the only issue t h a t could be ra ised was t h a t of his civil liability, 
bas ing his submiss ion , in pa r t i cu l a r , on t h e con t en t of a g r e e m e n t s he had 
conc luded wi th M r O B . H e also c o m p l a i n e d t h a t he had not been given 
pe rmiss ion to consul t c e r t a in a c c o u n t i n g d o c u m e n t s which could have 
es tab l i shed t h a t his ac t ions had at t he very mos t a m o u n t e d to 
m i s a p p r o p r i a t i o n (appropriazjone indebita) r a t h e r t h a n to f raud. As r e g a r d s 
t he c h a r g e of f r audu len t convers ion of p rope r ty u n d e r a t t a c h m e n t , he 
a d d e d t h a t he had never i n t e n d e d to b r e a k the law bu t had qu i t e s imply 
m i s u n d e r s t o o d the con t en t of a C r i m i n a l C o u r t decis ion of 3 J u l y 1993 and 
had , accordingly, believed t h a t the a t t a c h m e n t o r d e r had b e e n lifted; on 
rea l i s ing his e r ro r , he had i m m e d i a t e l y in formed the j u d g e of t he c a r s ' 
w h e r e a b o u t s . Last ly , he m a i n t a i n e d t h a t t he c h a r g e of fraud had become 
t i m e - b a r r e d on 26 J u l y 1993. 

28. T h e c o m p l a i n a n t likewise a p p e a l e d , a r g u i n g t h a t the first 
app l i can t ' s c r imina l l iabil i ty was beyond d i spu t e because he had 
m i s r e p r e s e n t e d the i r f i rm's financial posi t ion in o rde r to m a k e him 
accept a s u m well below the va lue of his s h a r e . H e fu r the r s u b m i t t e d t h a t 
t h e c h a r g e s were not t i m e - b a r r e d a n d t h a t t he Commissario della Legge 
had not t a k e n into account ce r t a in a g g r a v a t i n g c i r c u m s t a n c e s , t h e 
c o n t i n u a t i o n of t he offence in ques t ion or the commiss ion of o t h e r 
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offences, such as issuing b a d c h e q u e s , f r audu len t convers ion of p rope r ty 
u n d e r a t t a c h m e n t and m i s a p p r o p r i a t i o n . T h e c o m p l a i n a n t also c l a imed 
d a m a g e s a n d sough t to have t he o rde r s for t he a t t a c h m e n t of the first 
app l i can t ' s p r o p e r t y uphe ld . 

29. S t a t e Counse l (Procuratore del Fisco) sought to have t he j u d g m e n t a t 
first ins tance uphe ld in its en t i r e ty . 

30. In the m e a n t i m e , the Commissario della Legge had o rde r ed the lifting 
of the a t t a c h m e n t of c e r t a i n of t he first app l i can t ' s asse t s . 

3 1 . W i t h o u t ho ld ing a hea r i ng , a n d on the basis of t he d o c u m e n t s 
r e l a t i ng to t he inves t iga t ion a t first i n s t ance (alia stregua delle risultanze 
processuali), which the Commissario della Legge, M r L.E., h a d a d d e d to the 
file for t he a p p e a l , t he c r imina l appea l s j u d g e (Giudice delle appellazioni per 
le cause penali) held , in a j u d g m e n t of 22 O c t o b e r 1993 which was depos i ted 
a t t h e reg is t ry on the s a m e day a n d b e c a m e final on 26 N o v e m b e r 1993, 
firstly t h a t t he app l i can t ' s object ion t h a t he had b e e n u n a b l e to consul t the 
accoun t ing d o c u m e n t s was mani fes t ly i l l-founded and in any event of no 
consequence , since he had never been den ied access to t he d o c u m e n t s . 

T h e appe l l a t e j u d g e fu r the r held t h a t the file on t he inves t iga t ion at 
first i n s t ance showed t h a t the first app l i can t h a d concea led his activit ies 
from his assoc ia te M r C.B. , and had falsely r e p r e s e n t e d the i r f i rm's 
f inancial posi t ion to h im for the pu rpose of decep t ion ; his conduct 
c o n s e q u e n t l y a m o u n t e d to f raud. As r e g a r d s m i s a p p r o p r i a t i o n , tha t 
offence - which had , moreover , b e c o m e subject to l imi t a t i on - did not 
p rec lude f raud, bu t should r a t h e r be added to it as a p r e l i m i n a r y s tep 
towards it. T h e j u d g e accordingly uphe ld the first app l i can t ' s conviction. 

As r e g a r d s t he offence of f r audu len t convers ion of p r o p e r t y u n d e r 
a t t a c h m e n t , t he j u d g e cons ide red t h a t t he first app l i can t ' s exp lana t ion 
was legally i r r e levan t , s ince it r e f e r r ed to a decis ion del ivered af ter the 
p e r p e t r a t i o n of t h e offences for which he h a d b e e n t r ied . T h e j u d g e also 
d i smissed the object ion tha t the cha rge of f raud was t i m e - b a r r e d , po in t ing 
out t h a t t ime h a d ceased to r u n while t he expe r t r epo r t was be ing d rawn 
u p a n d t h a t t he l imi t a t ion per iod h a d consequen t ly not exp i red unt i l 
2 N o v e m b e r 1993. 

T h e a p p e l l a t e j u d g e also uphe ld the o r d e r for t he a t t a c h m e n t of the 
first app l i can t ' s p r o p e r t y and r e fe r r ed t h e case to t h e civil cour t s for 
quan t i f i ca t ion of t he d a m a g e s to be paid to t h e c o m p l a i n a n t . 

Last ly, t he j u d g e forwarded the p r o c e d u r a l d o c u m e n t s to the 
Commissario della Legge, i n s t r u c t i n g h im to a s c e r t a i n w h e t h e r t he first 
app l i can t could be held l iable for t he f r a u d u l e n t convers ion on 24 J u n e 
1992 of a fu r the r car u n d e r a t t a c h m e n t . 

32. In the San M a r i n e s e jud ic ia l sys t em t h e r e is no provision for an 
a p p e a l on poin ts of law. 
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B. T h e s e c o n d a n d t h i r d a p p l i c a n t s 

33. O n 30 J a n u a r y 1993 the second and th i rd app l i can t s were found in 
possession of d r u g s and a r r e s t e d by the San M a r i n e s e police. T h e i r a r r e s t 
was conf i rmed l a t e r t h a t day by the Commissario della Legge, Ms R.V. 

34. O n 1 F e b r u a r y 1993 the second app l ican t was q u e s t i o n e d by the 
Commissario della Legge. H e s t a t e d , a m o n g o t h e r th ings , t h a t he h a d come 
to San M a r i n o to buy d r u g s for pe r sona l use and t h a t he had asked the 
th i rd appl ican t to jo in h im, a l t h o u g h she had not b e e n a w a r e of his 
i n t en t i ons . 

35. O n 4 F e b r u a r y 1993 the th i rd app l i can t was q u e s t i o n e d by the 
Commissario della Legge. She s t a t ed , in pa r t i cu l a r , t ha t she had not known 
about the second app l i can t ' s act ivi t ies . 

36. O n 4 F e b r u a r y 1993 the Commissario della Legge refused an 
appl ica t ion for re lease (difesa a piede libero) which the th i rd appl ican t h a d 
lodged ea r l i e r t h a t day. O n 15 F e b r u a r y 1993 the appe l l a t e j u d g e , M r M.N., 
d i smissed an appea l lodged by the th i rd app l ican t on 8 F e b r u a r y 1993. 

37. O n 25 F e b r u a r y 1993 the th i rd app l ican t aga in app l ied to t he 
Commissario della Legge to be re leased . T h e Commissario della Legge, Ms R.V, 
i n s t ruc t ed a " m a r s h a l " to ques t ion the th i rd app l i can t , w h o reaf f i rmed her 
ear l ie r s t a t e m e n t s bu t said tha t she did not wish to add any th ing . T h e 
Commissario della Legge a l lowed her app l ica t ion for re lease on 26 F e b r u a r y 
1993. 

38. O n 9 M a r c h 1993 the Commissario della Legge, Ms R.V., d i smissed a n 
appl ica t ion for re lease lodged by the second app l ican t on 5 M a r c h 1993. 

39. O n t h e s a m e day the Commissario della Legge, Ms R.V., c h a r g e d the 
second and th i rd app l i can t s wi th unlawful possession of and traff icking in 
d rugs , a n d also c h a r g e d the second app l ican t wi th unlawful possession of a 
f i r ea rm. She s u m m o n e d t h e m to s t and t r ia l on 26 Apri l 1993. 

40. At t he i r t r ial t he second a n d th i rd app l i can t s reaf f i rmed the 
s t a t e m e n t s they h a d m a d e d u r i n g the inves t iga t ion . 

4 1 . In a j u d g m e n t of 26 Apr i l 1993 a n o t h e r Commissario della Legge, 
M r S.S., s e n t e n c e d the second app l ican t to seven m o n t h s ' i m p r i s o n m e n t 
for unlawful possession of d r u g s (wi thout i n t en t to supply) a n d a c q u i t t e d 
h im of the offence of unlawful possession of a f i r ea rm. H e a c q u i t t e d t he 
th i rd appl ican t wi th t he benefit of t he doub t . 

42. O n the s a m e day the second app l ican t appea l ed aga ins t t h a t 
j u d g m e n t to the c r imina l appea l s j u d g e . 

43 . A second appl ica t ion for re lease lodged by the second app l i can t on 
5 M a y 1993 was refused by the Commissario della Legge, M r S.S., on 6 M a y 
1993. O n 10 May 1993 the second app l ican t a p p e a l e d aga ins t t h a t 
decis ion, bu t t h e appe l l a t e j u d g e , M r P.G. , d i smissed the a p p e a l in a 
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decision of 13 M a y 1993, on the g r o u n d s of the ser ious n a t u r e of the 
a l leged offence and the second app l i can t ' s ex tens ive c r imina l r ecord . 

44. O n 17 May 1993 S t a t e C o u n s e l a p p e a l e d aga ins t t he j u d g m e n t of 
26 Apri l 1993, s eek ing the convict ion of t he second appl ican t - for 
possession of d r u g s wi th in t en t to supply, r a t h e r t h a n mere ly for 
possession of d r u g s - and the th i rd app l i can t . H e a r g u e d , in pa r t i cu la r , 
t h a t t he Commissario delta Legge had failed to t ake in to account a n u m b e r 
of factors : as r e g a r d s t he second app l i can t , the s t r o n g evidence of his 
dea l ing in he ro in , the ser ious n a t u r e of t he offence, a n d his extensive 
c r imina l record , a m o n g o t h e r th ings , and , as r e g a r d s t he th i rd appl ican t , 
he r c o n t r i b u t i o n to and physical pa r t i c ipa t ion in t he offence, her 
knowledge of c r ime , a n d the fact t h a t she had knowingly and willingly 
c o m m i t t e d the offence wi th which she had been c h a r g e d . 

45 . O n 21 May 1993 the th i rd appl ican t likewise a p p e a l e d aga ins t the 
j u d g m e n t of 26 Apri l 1993, s eek ing acqu i t t a l on t he g r o u n d tha t she had 
not c o m m i t t e d the offence. 

46. O n 23 J u n e 1993 the second a n d th i rd app l i can t s appl ied to the 
Counci l of the XII , cha l l eng ing M r M.N. and M r P.G. as appe l l a t e j u d g e s , 
on the g r o u n d t h a t they had dea l t wi th t he case a t a n ea r l i e r s t a g e , having 
a l r eady d ismissed the i r app l ica t ions for r e l ea se on appea l . 

47. O n 3 0 J u l y 1993 the Counc i l of t he X I I d i smissed t he i r appl ica t ion . 

48. O n 2 Augus t 1993 the second app l i can t asked the appe l l a t e j u d g e 
to r e q u e s t a ru l ing from the G e n e r a l G r a n d Counci l (Consiglio Grande e 
Generate) as to w h e t h e r the absence of a publ ic h e a r i n g on appea l du r ing 
which the accused could give evidence in p e r s o n to t he appe l l a t e j u d g e was 
in conformi ty w i t h t he San M a r i n e s e C o n s t i t u t i o n a n d wi th Art ic le 6 § 1 of 
t he Conven t ion . O n 13 A u g u s t 1993 S ta t e C o u n s e l s u b m i t t e d t h a t the 
r e q u e s t should be dec l a r ed mani fes t ly i l l-founded. 

49. O n 3 A u g u s t 1993 M r P.G. was a p p o i n t e d as t he j u d g e in the appea l 
p roceed ings . 

50. O n 20 Augus t 1993 the th i rd app l i can t r e q u e s t e d a ru l ing as to 
w h e t h e r , firstly, Art ic le 54 of the Code of C r i m i n a l P r o c e d u r e , p u r s u a n t 
t o which all foreign na t iona l s not r e s iden t wi th in t he t e r r i to ry of San 
M a r i n o w h o w e r e c h a r g e d wi th a c r imina l offence h a d to be de t a ined , 
and , secondly, the absence of an i n d e p e n d e n t t r i b u n a l to decide on 
prevent ive m e a s u r e s in individual cases , we re in conformi ty wi th the 
C o n s t i t u t i o n a n d wi th Art ic le 5 a n d Art ic le 6 § 2 of t he Conven t ion . 

O n 23 Augus t 1993 the th i rd appl icant likewise r e q u e s t e d a ru l ing as to 
w h e t h e r t he absence of a public h e a r i n g on appea l d u r i n g which the 
accused could be h e a r d in pe r son by the appe l l a t e j u d g e was cons t i tu t iona l . 

5 1 . In a j u d g m e n t de l ivered on 24 A u g u s t 1993 and m a d e public on 
27 Augus t 1993 the appe l l a t e j u d g e s en t enced the second app l ican t to 
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one year and two m o n t h s ' i m p r i s o n m e n t for possession of d r u g s wi th 
i n t en t to supply, and the th i rd appl ican t to t en m o n t h s ' i m p r i s o n m e n t . 
T h e j u d g e re fe r red to t he s t a t e m e n t s m a d e by the second and th i rd 
app l i can t s d u r i n g the p roceed ings at first i n s t ance . H e held, in 
pa r t i cu l a r , t h a t the second appl ican t was gui l ty of a ser ious offence and 
had also a t t e m p t e d to conceal t he th i rd app l i can t ' s guil t , a n d t h a t the 
th i rd app l ican t was guil ty on account of the s t r o n g evidence aga ins t her ; 
she had b e e n a w a r e of the second app l i can t ' s c r i m i n a l i n t en t ions and had 
m a d e a conscious decision to pa r t i c ipa t e in t he offence. 

52. T h e judge fu r the r he ld t h a t t he second a n d th i rd app l i c an t s ' 
r e q u e s t s for ru l ings as to cons t i tu t iona l i ty were mani fes t ly i l l -founded. As 
r e g a r d s , in pa r t i cu l a r , the absence of a publ ic h e a r i n g on appea l , the j u d g e 
c o n c u r r e d wi th the app l i c an t s ' a r g u m e n t s , which w e r e based on the 
pr inc ip les of i n t e r n a t i o n a l law, but held t h a t t he object ion had b e e n 
ra ised wi th a view to revis ing the C o d e of C r i m i n a l P r o c e d u r e , a process 
t h a t could not be in i t i a ted by m e a n s of a dec l a r a t i on of uncons 
t i tu t ional i ty . 

II. RELEVANT D O M E S T I C LAW 

53. C r i m i n a l p r o c e d u r e is governed in San M a r i n e s e law by the 1878 
Code of C r i m i n a l P r o c e d u r e , as a m e n d e d by Law no. 43 of 18 O c t o b e r 
1963 a n d Law no. 86 of 11 D e c e m b e r 1974. 

54. T h e s h o r t e n e d form of p r o c e d u r e is gove rned by Art ic les 174 to 185 
of the Code of C r i m i n a l P r o c e d u r e . It is appl icab le to offences ca r ry ing 
e i t he r a pr i son s en t ence of u p to t h r e e yea r s or a fine. P roceed ings a re 
conduc t ed before t h e Commissario della Legge, w h o m u s t set t h e case down 
for t r ia l wi th in th i r ty days a n d m a y in the m e a n t i m e ca r ry ou t s u m m a r y 
inves t iga t ions (indagini sommarie) a n d t ake e m e r g e n c y m e a s u r e s . T h e 
Commissario della Legge s u m m o n s t h e accused a n d any wi tnesses to a p p e a r 
before h im at t he h e a r i n g . T h e s u m m o n s is also served on S ta t e C o u n s e l 
(Article 175), who is r e q u i r e d to t ake pa r t in t h e p roceed ings as p rosecu to r 
(magistrato requirente). 

55. At t he h e a r i n g , t he Commissario della Legge e x a m i n e s the wi tnesses 
and t h e n the d e f e n d a n t . Nex t , S t a t e C o u n s e l gives his add res s and counsel 
for t he defence m a k e s his submiss ions . Finally, t he d e f e n d a n t m a y pu t 
forward any a r g u m e n t s he cons iders necessa ry for his defence (esporre ciò' 
che crede in sua discolpa) (Articles 176-79). 

56. T h e Commissario della Legge d e l i b e r a t e s in p r iva te , d raws u p the 
ope ra t ive provis ions and , on r e t u r n i n g to t h e c o u r t r o o m , m a k e s t h e m 
public by r e a d i n g t h e m out . T h e tex t of t he j u d g m e n t m u s t be depos i t ed 
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at t he r eg i s t ry wi th in th i r ty days of del ivery (Article 181). T h e Commissario 
della Legge m a y also ad journ the case if he cons iders t h a t fur ther 
in fo rma t ion is r e q u i r e d (Article 182). 

57. U n d e r the o rd ina ry p r o c e d u r e , p r e l i m i n a r y inves t iga t ions are 
conduc ted by the Commissario delta Legge a n d hea r ings a r c he ld before the 
first-instance j u d g e (magistrato). 

58. In add i t ion , sect ion 24 of t he J u d i c a t u r e Act (Law no. 83 of 
28 O c t o b e r 1992) provides t h a t , p e n d i n g the en t ry in to force of a new 
Code of C r i m i n a l P r o c e d u r e , only the provis ions govern ing the s h o r t e n e d 
form of p r o c e d u r e a re to be appl ied to offences c o m m i t t e d from the day 
af ter t he publ ica t ion of t h a t Act in t he Official G a z e t t e (Bollettino 
Ufficiale). T h e functions of inves t iga t ing a n d tr ial j u d g e a r e , however , to 
be d i s cha rged by two different Commissari della Legge. 

59. U n d e r Art ic les 186 et seq. of t he Code of C r i m i n a l P r o c e d u r e , 
appea l s aga ins t a j u d g m e n t at first i n s t ance m a y be lodged by the 
accused, S t a t e C o u n s e l or t he c o m p l a i n a n t (but only in r e l a t ion to the 
l a t t e r ' s civil i n t e r e s t s ) . 

60. Art ic le 196 of t he Code of C r i m i n a l P r o c e d u r e provides t h a t the 
appe l l a t e j u d g e has ju r i sd ic t ion to deal w i th all a spec t s of a case (plena 
cognizione del giudizio). If an appea l is lodged solely by the accused, 
the j u d g e m a y n e i t h e r impose a h a r s h e r pena l ty nor w i t h d r a w any 
a d v a n t a g e s g r a n t e d . 

6 1 . A p p e a l p roceed ings a r e c o n d u c t e d wi thou t any fu r the r 
inves t igat ive m e a s u r e s be ing t a k e n ; the p a r t i e s m a k e the i r submiss ions 
in t he s a m e o r d e r as a t first i n s t ance . T h e accused is not en t i t l ed to be 
h e a r d in pe r son by the a p p e l l a t e j u d g e . 

62. An inves t iga t ive h e a r i n g m a y none the l e s s be held at the appeal 
s t age if the j u d g e cons iders it necessa ry to r e p e a t invest igat ive m e a s u r e s 
t h a t have b e e n d e c l a r e d void or to ca r ry ou t new ones (Art icle 197). T h e 
h e a r i n g is held before t he Commissario della L^egge. 

63. Ar t ic le 198 of t he Code of C r i m i n a l P r o c e d u r e provides that 
j u d g m e n t s a r e to be de l ivered at a publ ic h e a r i n g in t he p r e s e n c e of the 
C a p t a i n s - R e g e n t (Capitani Reggenti), the accused, his counsel and the 
o t h e r p a r t i e s ; t he r e g i s t r a r r e ads out t he j u d g m e n t . 

64. U n d e r Art ic le 197 of the San M a r i n e s e C r i m i n a l C o d e , anyone who 
unlawfully a p p r o p r i a t e s a n o t h e r ' s p rope r ty of which he is in possession in 
any capac i ty wha t soeve r is gui l ty of t he offence of m i s a p p r o p r i a t i o n 
(appropriazione indebita). 

65. U n d e r Art ic le 204 of t he C r i m i n a l C o d e , anyone w h o secures an 
unfa i r m a t e r i a l a d v a n t a g e by mi s l ead ing a n o t h e r t h r o u g h decep t ion or 
m i s r e p r e s e n t a t i o n is gui l ty of t he offence of fraud (Iruffa). 
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T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

A. I m p a r t i a l i t y o f t h e t r i b u n a l 

66. T h e first app l i can t compla ined t h a t in the p roceed ings aga ins t h im 
the s a m e Commissario del/a Legge h a d c o n d u c t e d bo th t he judic ia l 
inves t iga t ion a n d the t r ia l a t first i n s t ance , a n d had s u b s e q u e n t l y 
c o n d u c t e d a fu r the r inves t iga t ion a t t h e appea l s t a g e . O n t h a t accoun t , 
he a l leged an in f r ingemen t of his r ight to be t r i ed by a n impa r t i a l 
t r i buna l as r e q u i r e d by Art ic le 6 § 1 of the C o n v e n t i o n , t he re levan t pa r t 
of which provides : 

"In the determination of... any criminal charge against him, everyone is entitled to a 
fair ... hearing ... by an ... impartial tribunal ..." 

/. Submissions of those appearing before the Court 

67. T h e first app l i can t did not d i s p u t e t h e pe r sona l good faith, 
c o m p e t e n c e or hones ty of the j u d g e in q u e s t i o n (and accordingly-
s u b m i t t e d tha t a cha l lenge on g r o u n d s of bias could not have cons t i t u t ed 
an effective r e m e d y ) , but cons ide red tha t t he fact t ha t t he s a m e 
Commissario della Legge had t a k e n prevent ive m e a s u r e s , had convicted and 
s en t enced h im at first i n s t ance a n d h a d s u b s e q u e n t l y p r e p a r e d the file for 
the appea l h e a r i n g in itself cons t i t u t ed objective jus t i f i ca t ion for his 
doub t s as to t he j u d g e ' s impar t i a l i t y . H e fu r the r a r g u e d t h a t the fact 
t h a t in 1992 the San M a r i n e s e l eg i s la tu re h a d seen fit to a m e n d the 
s h o r t e n e d form of p r o c e d u r e appl icable at the t i m e of his convict ion by 
provid ing t h a t o n e Commissario della Legge should p r e p a r e t h e file a n d 
a n o t h e r should t ry t he case impl ied per se t h a t t he previous sys tem had 
not satisfied the r e q u i r e m e n t s of Ar t ic le 6 of the Conven t ion . 

68. T h e first app l i can t a r g u e d , in pa r t i cu l a r , t h a t the p re sence of S t a t e 
Counse l - who, moreove r , was not a jud ic ia l officer - was not a g u a r a n t e e 
of impar t i a l i ty , since he had been appo in t ed not by P a r l i a m e n t , as 
provided by d o m e s t i c legis la t ion, bu t by the Commissario della Legge. In any 
event , S t a t e C o u n s e l was not e m p o w e r e d to t ake any m e a s u r e s of his own 
mot ion ; u n d e r the Code of C r i m i n a l P r o c e d u r e , his powers were l imi ted to 
e n d o r s i n g or cha l l eng ing m e a s u r e s in i t i a ted by the j u d g e . 

69. T h e G o v e r n m e n t s u b m i t t e d , firstly, t h a t t he m e r e fact t h a t 
Law no. 83 of 18 O c t o b e r 1992 had a m e n d e d the San M a r i n e s e jud ic ia l 
sys tem could not be t a k e n to m e a n tha t t he previous sys tem, to which the 
first app l i can t ' s compla in t r e l a t ed , h a d b r e a c h e d Ar t ic le 6 § 1 of t h e 
Conven t ion . F u r t h e r m o r e , only the s h o r t e n e d form of jDrocedure en ta i l ed 
the d i s cha rg ing of a c o m b i n a t i o n of funct ions by the s a m e pe rson ; in cases 
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dea l t w i th u n d e r the o rd ina ry p r o c e d u r e , t he Commissario della Legge 
conduc t ed inves t iga t ions a n d the first-instance j u d g e (and, on a p p e a l , the 
appe l l a t e j u d g e ) ru led on the m e r i t s . 

70. In any event , t he Commissario della Legge's impa r t i a l i t y was 
g u a r a n t e e d by the m a n n e r in which p roceed ings were c o n d u c t e d - in 
pa r t i cu l a r , by the powers enjoyed by the police d u r i n g the inves t iga t ion — 
and by the courses of ac t ion avai lable to t he accused and to any civil 
pa r t i e s to the p roceed ings , who could b r ing compla in t s before the 
appe l l a t e j u d g e and could r e q u e s t to have wi tnesses e x a m i n e d aga in at a 
publ ic h e a r i n g . In add i t ion , the inves t igat ive m e a s u r e s t a k e n by the 
Commissario della Legge we re subject to sc ru t iny by S t a t e Counse l , w h o was 
r e q u i r e d to t ake p a r t in all c r imina l p roceed ings as a r e p r e s e n t a t i v e of the 
S t a t e in o r d e r to e n s u r e t he formal p ropr i e ty of all s teps t a k e n , the cor rec t 
appl ica t ion of the law and the fair a d m i n i s t r a t i o n of j u s t i c e . A fu r the r 
g u a r a n t e e of the Commissario della Legge's impa r t i a l i t y was provided by the 
fact t h a t a t t he publ ic h e a r i n g before h im S t a t e Counse l gave an addres s , 
expe r t s could be cal led to give evidence again a n d all the pa r t i e s could 
submi t fu r the r r e q u e s t s to have wi tnesses e x a m i n e d or invest igat ive 
m e a s u r e s r e p e a t e d . 

71 . In t he p r e s e n t case t h e first app l i can t ' s convict ion a t first ins tance 
had been based on r epo r t s d r a w n up by expe r t s a p p o i n t e d by the 
Commissario della Legge and by the e x p e r t s d e s i g n a t e d by the pa r t i e s , on 
t he d o c u m e n t s ob t a ined in t he course of t he p roceed ings a n d on the first 
app l i can t ' s s t a t e m e n t s , in which he had a d m i t t e d ca r ry ing out t he ac t s of 
which he was accused , while a t t he s a m e t i m e a r g u i n g t h a t he should not 
be pun i shed . F u r t h e r m o r e , t he first app l i can t had had the o p p o r t u n i t y to 
cha l lenge t he Commissario della Legge on g r o u n d s of bias . 

72. W i t h r ega rd to t he appea l p roceed ings in pa r t i cu l a r , the 
G o v e r n m e n t a r g u e d t h a t no re levan t n e w evidence had b e e n a d d u c e d to 
cast d o u b t on t he inves t iga t ion and the j u d g m e n t a t first ins tance ; 
accordingly, the Commissario della Legge's only i n t e rven t ion in his capaci ty 
as an appe l l a t e j u d g e had been to o r d e r t he lifting of the a t t a c h m e n t of 
ce r t a in i t e m s and d o c u m e n t s . 

73. T h e G o v e r n m e n t r e fe r red to the C o u r t ' s j u d g m e n t s in t he cases of 
Fey v. A u s t r i a (24 F e b r u a r y 1993, Ser ies A no. 255-A), Padovan i v. I taly 
(26 F e b r u a r y 1993, Ser ies A no. 257-B) a n d Sa in t e -Mar i e v. F rance 
(16 D e c e m b e r 1992, Series A no. 253-A), in which the C o u r t , finding in 
all t h r e e cases t h a t t h e r e h a d b e e n no violat ion of Art ic le 6 of the 
Conven t ion , had s t a t e d t h a t the m e r e fact t h a t a j u d g e had also m a d e 
pre - t r i a l decis ions could not in itself be t a k e n as jus t i fy ing d o u b t s as to 
his impar t i a l i t y , a n d t h a t only special c i r c u m s t a n c e s m i g h t w a r r a n t a 
different conclusion; t h e r e were n o such c i r c u m s t a n c e s , t he G o v e r n m e n t 
a r g u e d , in the i n s t an t case . 
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74. T h e C o m m i s s i o n cons ide red t h a t t he scope of the Commissario della 
Legge's powers in t h e p roceed ings at first ins tance was sufficient to just ify 
t he first app l i can t ' s misgivings as to his impar t i a l i ty . 

2. Principles established by the Court's case-law 

75. T h e C o u r t r e i t e r a t e s t h a t , for t h e pu rp o s e s of Art icle 6 § 1, t he 
im| )a r t ia l i ty of a t r i b u n a l m u s t be assessed by m e a n s of a subject ive tes t , 
which consis ts in seek ing to d e t e r m i n e the pe r sona l convict ion of a 
p a r t i c u l a r judge in a given case , a n d by m e a n s of an objective t es t , which 
consis ts in a s c e r t a i n i n g w h e t h e r the j u d g e offered g u a r a n t e e s sufficient to 
exclude any l eg i t ima t e doubt in this respec t (see t he Padovan i j u d g m e n t 
ci ted above, p. 20, § 25) . 

76. T h e ins tan t case is solely conce rned wi th objective impar t ia l i ty , as 
t he first appl icant did not d i spu te the Commissario della Legge's subjective 
impar t ia l i ty , a fact t h a t m a y explain why he did not chal lenge h im. It m u s t 
the re fore be d e t e r m i n e d w h e t h e r , qu i t e a p a r t from the j u d g e ' s conduct , 
t h e r e a r e a sce r t a inab le facts which m a y raise doub t s as to his impar t ia l i ty . 
In this respect even a p p e a r a n c e s m a y b e of a ce r t a in i m p o r t a n c e . W h a t is a t 
s take is t he confidence which the cour t s in a d e m o c r a t i c society m u s t 
inspire in the publ ic and above all, as far as c r imina l p roceedings a r e 
conce rned , in the accused (see the Padovani j u d g m e n t cited above, p . 20, 
§ 27). W h a t is decisive is not the subjective a p p r e h e n s i o n s of the suspect , 
however u n d e r s t a n d a b l e , bu t w h e t h e r , in the pa r t i cu l a r c i r cums tances of 
the case , his fears can be held to be objectively just i f ied (see the Fey 
j u d g m e n t ci ted above, p . 12, § 30, and the N o r t i e r v. the N e t h e r l a n d s 
j u d g m e n t of 24 Augus t 1993, Series A no. 267, p . 15, § 3 3 ) . 

3. Application of the above principles in the instant case 

17. M r T ie rce ' s concerns s t e m m e d from the fact t h a t the Commissario 
delta Legge had d i scha rged a combina t i on of funct ions on two coun t s , ac t ing 
as bo th inves t iga t ing a n d t r ia l judge at first i n s t ance and s u b s e q u e n t l y 
also prejoaring the file for the appea l h e a r i n g . 

T h e C o u r t will begin by e x a m i n i n g the first c o m b i n a t i o n of funct ions . 
T o tha t end , it will cons ider the scope a n d n a t u r e of t he m e a s u r e s t a k e n by 
the Commissario della Legge before the t r i a l . 

(a) Combination of the functions of investigating and trial judge at first 
instance 

78. T h e C o u r t r e i t e r a t e s t h a t "in o r d e r t h a t t he cour t s m a y inspi re in 
the public t he confidence which is ind i spensab le , accoun t m u s t ... be t a k e n 
of ques t ions of i n t e r n a l o rgan i sa t i on . If an individual , af ter ho ld ing in t h e 
|)ublic p r o s e c u t o r ' s d e p a r t m e n t a n office whose n a t u r e is such t h a t he m a y 
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have to deal wi th a given m a t t e r in t he course of his d u t i e s , s u b s e q u e n t l y 
sits in t he s a m e case as a j u d g e , t he publ ic a r e en t i t l ed to fear t h a t he does 
not offer sufficient g u a r a n t e e s of i m p a r t i a l i t y " (see t he P ie rsack 
v. Be lg ium j u d g m e n t of 1 O c t o b e r 1982, Ser ies A no. 53 , pp . 14-15, § 30). 

79. In t he i n s t an t case t he C o u r t no tes t h a t for m o r e t h a n two years 
t he Commissario della Legge conduc t ed very t h o r o u g h inves t iga t ions in 
respec t of the first app l i can t ; t he m e a s u r e s t a k e n inc luded q u e s t i o n i n g 
t h e accused , t h e c o m p l a i n a n t a n d c e r t a i n wi tnesses on severa l occasions, 
o r d e r i n g exper t r e p o r t s , q u e s t i o n i n g the e x p e r t and m a k i n g two o r d e r s for 
p reven t ive a t t a c h m e n t of t he first app l i can t ' s p rope r ty . T h e Commissario 
della Legge t he re fore m a d e very extens ive use of his powers as an 
inves t iga t ing j u d g e . 

H e s u b s e q u e n t l y c o m m i t t e d t he first app l i can t for t r i a l and , after 
e x a m i n i n g the pa r t i e s on one occasion d u r i n g a t r ia l t h a t las ted 
a p p r o x i m a t e l y t h r e e m o n t h s , convicted h im . 

80. Accordingly, t he C o u r t cons iders t h a t t he app l i can t ' s misgivings as 
to the Commissario della Legge's i m p a r t i a l i t y m a y be r e g a r d e d as jus t i f ied 
from a n objective s t a n d p o i n t . In add i t ion , t he C o u r t fails to see how the 
pa r t i c ipa t i on of S t a t e Counse l - i r respec t ive of w h e t h e r he was appo in t ed 
lawfully - or t he aspec t s of the t r ia l to which t h e G o v e r n m e n t re fer red 
m i g h t be sufficient to dispel any suspicion of bias on t he p a r t of the 
Commissario della Legge. 

8 1 . T h e C o u r t would also point ou t , as the C o m m i s s i o n did, t h a t the 
i n s t an t case differs from the Padovan i case c i ted by the G o v e r n m e n t in 
t h a t t he p roceed ings b r o u g h t aga ins t M r T ie rce were not c o n c e r n e d wi th 
a n offence discovered while it was be ing c o m m i t t e d and were not based on 
s t a t e m e n t s m a d e by the accused himself; his convict ion, which occur red 
af ter two c r imina l c o m p l a i n t s h a d b e e n lodged aga ins t h im, was based on 
the findings of the inves t iga t ions c o n d u c t e d by the Commissario della Legge, 
w h o refused to accept the first app l i can t ' s defence . 

(b) Investigative functions during the appeal proceedings 

82. In the l ight of t he above conclus ion , the C o u r t does not cons ider it 
necessa ry to e x a m i n e w h e t h e r t h e r e was also any objective jus t i f i ca t ion for 
M r T ie rce ' s concerns abou t t he fact t h a t the s a m e Commissario della Legge 
s u b s e q u e n t l y dea l t wi th t he p r e p a r a t i o n of t he file for t he j u d g e dea l ing 
wi th t he appea l . 

4. Conclusion 

83. H a v i n g r e g a r d to t he Commissario della Legge's, dua l role as the 
inves t iga t ing and t r ia l j u d g e in the i m p u g n e d p roceed ings and , in 
pa r t i cu l a r , to t he ex t en t of his powers in p r e p a r i n g the case file, the 
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C o u r t concludes tha t t he first app l i can t ' s misgivings as to t he Commissario 
delta Legge's impa r t i a l i t y may be r e g a r d e d as objectively jus t i f ied. 

T h e r e has the re fo re b e e n a viola t ion of Art ic le 6 § 1 of t he Conven t ion . 

B. A b s e n c e o f a p u b l i c h e a r i n g o n a p p e a l at w h i c h t h e a p p l i c a n t s 
c o u l d a r g u e t h e i r c a s e 

84. T h e t h r e e app l i can t s compla ined t h a t t hey had not had the 
o p p o r t u n i t y to give evidence in pe r son to the appe l l a t e j u d g e , w h e r e a s 
Art ic le 6 § 1 of t he C o n v e n t i o n provides : 

"In the determination of... any criminal charge against him, everyone is entitled to 
a ... public hearing ... by [a] ... tribunal ..." 

/. Submissions of those appearing before the Court 

85. In the a p p l i c a n t s ' submiss ion , t he m e r e fact t h a t t he j u d g m e n t had 
been m a d e publ ic was not sufficient to m e e t the r e s p o n d e n t S t a t e ' s 
obl igat ions u n d e r Ar t ic le 6 of the Conven t ion . T h e Conven t ion 
ins t i tu t ions h a d cons i s ten t ly i n t e r p r e t e d t h a t provision to m e a n t h a t at a 
publ ic h e a r i n g the j u d g e h a d to r e c a p i t u l a t e t he findings of t he 
inves t iga t ion and assess t he accused ' s c h a r a c t e r before giving j u d g m e n t ; 
t h a t was only possible by m e a n s of oral e x a m i n a t i o n . In the in s t an t case , if 
the app l i can t s had given evidence to t he appe l l a t e j u d g e , they would have 
been able to set t he i r a r g u m e n t s aga ins t those of t he o t h e r pa r t i e s a n d to 
c ross -examine any wi tnesses cal led; the j u d g e would also have been given 
an oppo r tun i t y to assess the i r c h a r a c t e r . 

86. T h e app l i can t s fu r the r po in ted ou t t h a t the hea r ings t h a t were 
possible u n d e r Art ic le 197 of t h e Code of C r i m i n a l P r o c e d u r e did not 
t ake place before t he a p p e l l a t e j u d g e bu t before t h e Commissario delta 
Legge, even if it was t he appe l l a t e j u d g e who r e q u e s t e d t h e m . 

87. T h e G o v e r n m e n t re l ied in the first place on the J a n - A k e A n d e r s s o n 
and Fejde v. Sweden j u d g m e n t s (29 O c t o b e r 1991, Ser ies A nos. 212-B and 
212-C) , in which the C o u r t had ru led t h a t t h e r e was no n e e d to hold a 
publ ic h e a r i n g on a p p e a l because t he new facts w e r e not s ignif icant , a n d 
also on the following j u d g m e n t s : K.D.B. v. the N e t h e r l a n d s (27 M a r c h 
1998, Reports of Judgments and Decisions 1998-11); V e r m e u l e n v. Be lg ium 
(20 F e b r u a r y 1996, Reports 1996-1); Brua l l a G o m e z de la T o r r e v. Spain 
(19 D e c e m b e r 1997, Reports 1997-VIII); and V a n O r s h o v e n v. Be lg ium 
(25 J u n e mi,Reports 1997-III). 

88 . Secondly, they cha l lenged the app l i can t s ' i n t e r p r e t a t i o n of the 
concept of "publici ty". T h e public n a t u r e of cour t proceedings g u a r a n t e e d 
in Art ic le 6 was i n t ended to p ro tec t l i t igants from the risk of j u s t i ce be ing 
a d m i n i s t e r e d in secre t wi thou t publ ic scrut iny; it was also a m e a n s of 
foster ing public confidence in t he cour t s , since it m a d e the a d m i n i s t r a t i o n 
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of ju s t i ce m o r e t r a n s p a r e n t and con t r i bu t ed to a fair t r ia l , a f ea tu re of any 
d e m o c r a t i c society (see t he Axen v. G e r m a n y j u d g m e n t of 8 D e c e m b e r 
1983, Series A no. 72, and the S u t t e r v. Swi tzer land j u d g m e n t of 
22 F e b r u a r y 1984, Series A no. 74). In San Mar ino , j u d g m e n t s del ivered by 
the appe l l a t e j u d g e were m a d e public a t a publ ic h e a r i n g in the p resence of 
t he C a p t a i n s - R e g e n t , and t h a t u n d o u b t e d l y e n s u r e d t h a t publ ic scrut iny 
was possible a n d tha t j u s t i ce was a d m i n i s t e r e d in a t r a n s p a r e n t m a n n e r . 

89. Moreover , while it was t r u e t h a t an accused was not en t i t l ed to give 
evidence in pe r son to t he appe l l a t e j u d g e , t h a t s t a t e of affairs was jus t i f ied 
by the specific aspec ts of p r o c e d u r e in San M a r i n o . In t h a t connec t ion , the 
G o v e r n m e n t re fe r red , in pa r t i cu l a r , to the C o u r t ' s case-law, according to 
which "[wjhi ls t the m e m b e r S t a t e s of the Counci l of E u r o p e all subscr ibe 
to [ the] pr inciple of publ ici ty [of p roceed ings ] , t he i r legislat ive sys tems 
a n d jud ic ia l p rac t ice reveal some diversi ty as to its scope a n d m a n n e r 
of i m p l e m e n t a t i o n , as r e g a r d s bo th t he ho ld ing of hea r ings and 
the ' p r o n o u n c e m e n t ' of j u d g m e n t s " (see t he S u t t e r j u d g m e n t cited 
above, pp. 12-13, § 27, a n d the P r e t t o a n d O t h e r s v. I taly j u d g m e n t of 
8 D e c e m b e r 1983, Ser ies A no. 71, pp . 11-12, § 2 2 ) . 

In t he Le C o m p t e , V a n Leuven a n d De M e y e r e v. Be lg ium j u d g m e n t 
(23 J u n e 1981, Series A no. 43) , t he C o u r t h a d also held t h a t Art ic le 6 
afforded the accused the possibil i ty of waiving the r ight to a public-
h e a r i n g . In the i n s t an t case t he app l i can t s had not asked for an 
inves t igat ive h e a r i n g to be held. 

90. In conclusion, t he G o v e r n m e n t cons idered t h a t , since no new 
evidence had been a d d u c e d d u r i n g the appea l p roceed ings , it h a d not 
b e e n necessary to hold a h e a r i n g in t he i n s t an t case . 

9 1 . T h e C o m m i s s i o n exp res sed the view t h a t the appe l l a t e j u d g e had 
been r e q u i r e d to dea l wi th bo th the factual and the legal a spec t s of the 
t h r e e app l i c an t s ' cases a n d to m a k e a full a s s e s s m e n t of t he issue of the i r 
guil t ; in those c i r c u m s t a n c e s , t he app l i can t s should have b e e n h e a r d in 
pe r son by h im . 

2. Principles established by the Court's case-law 

92. T h e C o u r t r e i t e r a t e s t h a t the accused ' s r igh t to a publ ic h e a r i n g is 
not only an add i t iona l g u a r a n t e e t h a t an e n d e a v o u r will be m a d e to 
es tab l i sh t he t r u t h bu t also he lps to e n s u r e tha t he is satisfied t h a t his 
case is be ing d e t e r m i n e d by a t r i b u n a l whose i n d e p e n d e n c e and 
impar t i a l i t y he m a y verify. T h e publ ic c h a r a c t e r of p roceed ings before 
judicial bodies p ro t ec t s l i t igants aga ins t t he a d m i n i s t r a t i o n of just ice in 
secre t w i thou t publ ic scru t iny; it is also one of the m e a n s whereby 
confidence in the cour t s , supe r io r a n d inferior, can be m a i n t a i n e d . By 
r e n d e r i n g the a d m i n i s t r a t i o n of j u s t i c e visible, publici ty c o n t r i b u t e s to 
t h e a c h i e v e m e n t of t he a im of Ar t ic le 6 § 1, n a m e l y a fair t r ia l , the 
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g u a r a n t e e of which is one of the f u n d a m e n t a l pr inc ip les of any d e m o c r a t i c 
society, wi th in t he m e a n i n g of t h e Conven t i on (sec t he following 
j u d g m e n t s : A x e n ci ted above, p . 12, § 25; Fejde ci ted above, pp . 67-68, 
§ 28; a n d S u t t e r c i ted above, p . 12, § 26) . 

93 . T h e pr inciple of t he public n a t u r e of cour t p roceed ings en ta i l s two 
aspec t s : the hold ing of publ ic hea r ings and the publ ic delivery of 
j u d g m e n t s (see t he S u t t e r j u d g m e n t ci ted above, p . 12, § 27, a n d the 
Axen j u d g m e n t c i ted above, p . 12, §§ 28 et seq . ) . On ly t he first a spec t is 
in issue in the case before t he C o u r t . 

94. T h e C o u r t no tes in this connec t ion t h a t , at first i n s t ance , the 
concept of a fair t r ia l m e a n s t h a t a pe r son cha rged wi th a c r imina l 
offence should be en t i t l ed to a t t e n d the h e a r i n g (see t he Colozza v. I ta ly 
j u d g m e n t of 12 F e b r u a r y 1985, Ser ies A no. 89, pp. 14-15, §§ 27-29). 

95. T h e absence of publ ic hea r ings on appea l m a y be jus t i f ied by the 
special f ea tu res of the p roceed ings in issue, provided t h a t t h e r e has b e e n a 
publ ic h e a r i n g at first i n s t ance . T h u s , l eave- to-appea l p roceed ings and 
p roceed ings involving only ques t i ons of law, as opposed to ques t i ons of 
fact, m a y comply wi th the r e q u i r e m e n t s of Art ic le 6 even if the appe l l an t 
has not b e e n given t h e o p p o r t u n i t y of be ing h e a r d in pe r son by the 
appe l l a t e cour t (see t he E k b a t a n i v. Sweden j u d g m e n t of 26 May 1988, 
Series A no. 134, p . 14, § 31) . 

However , w h e r e a n a p p e l l a t e cour t has to e x a m i n e a case as to the facts 
and the law a n d m a k e a full a s s e s s m e n t of the issue of guilt or innocence , it 
c anno t d e t e r m i n e t he issue wi thou t a direct a s s e s s m e n t of t he evidence 
given in pe r son by the accused for t he purpose of p roving t h a t he did not 
c o m m i t the act a l legedly c o n s t i t u t i n g a c r imina l offence. T h e pr inciple 
t h a t hea r i ngs should be held in public en ta i l s the r ight for t h e accused to 
give evidence in pe r son to an appe l l a t e cour t . F r o m t h a t perspec t ive , t he 
pr inciple of publ ici ty p u r s u e s the a im of g u a r a n t e e i n g the accused ' s 
defence r igh t s . 

3. Application of the above principles in the instant case 

96. T h e C o u r t m u s t e x a m i n e w h e t h e r , in t he i n s t an t case , t he special 
f ea tu re s of appea l p roceed ings in San M a r i n o w a r r a n t e d d e p a r t i n g from 
the pr inciple of a publ ic h e a r i n g a t which the accused m a y pu t forward his 
case . 

97. T h e C o u r t observes t h a t , con t r a ry to the G o v e r n m e n t ' s submiss ions 
r e g a r d i n g the Fejde a n d J a n - A k e A n d e r s s o n cases , from the case-law cited 
above it is c lear t h a t t h e m e r e absence of new facts is not sufficient to 
w a r r a n t d e p a r t i n g from the pr inciple tha t appea l hea r ings should be held 
in public in t he p resence of t he accused; the mos t significant factor is the 
n a t u r e of t he ques t ions which the appe l l a t e cour t is to address . 
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98. T h e C o u r t no tes tha t in San M a r i n o appe l l a t e j u d g e s have 
ju r i sd ic t ion to dea l wi th po in t s of fact and law (see p a r a g r a p h 60 above) . 
No public hea r ings t ake place before t h e m ; however , u n d e r Ar t ic le 197 of 
t he Code of C r i m i n a l P r o c e d u r e , a n inves t igat ive h e a r i n g m a y be held in 
t he course of appea l p roceed ings if the appe l l a t e j u d g e cons iders tha t 
ce r t a in inves t igat ive m e a s u r e s need to be r e p e a t e d , bu t t he h e a r i n g takes 
place before the Commissario della Legge, who is respons ib le for conduc t ing 
inves t iga t ions at t he appea l s t age (see p a r a g r a p h 62 above) . 

No inves t igat ive hea r ings took place at the appea l s t age e i t he r in the 
p roceed ings aga ins t M r T i e r ce or in those aga ins t M r M a r r a and 
M s Gabr ie l l i . T h e C o u r t cons iders it i r re levant t h a t the app l i can t s did 
not r eques t such a hea r ing , since it would not in any event have t a k e n 
place before t he appe l l a t e j u d g e a n d they would consequen t ly not have 
had the o p p o r t u n i t y to pu t the i r case to h im. 

(a) The proceedings against Mr Tierce 

99. In t he p roceed ings aga ins t M r T ie rce , the appe l l a t e j u d g e had to 
cons ider po in t s of bo th fact and law. 

T h e first app l i can t m a i n t a i n e d tha t he could not be held cr iminal ly 
l iable. It was the re fore t he a p p e l l a t e judge ' s task to m a k e a full 
a s s e s s m e n t of the issue of his guil t or innocence . Admi t t ed ly , t he j u d g e 
could not increase t he pena l ty imposed a t first i n s t ance , bu t t he ma in 
ques t i on for h im to e x a m i n e was w h e t h e r t he first app l ican t was guil ty or 
innocen t . H e cons ide red t he legal classification of t he first app l ican t ' s 
conduc t and , w i thou t d i rec t ly assess ing evidence adduced by the first 
app l i can t in pe rson , conf i rmed t h a t t he app l i can t ' s conduc t had 
a m o u n t e d to fraud a n d not m e r e l y to m i s a p p r o p r i a t i o n , even t h o u g h the 
difference b e t w e e n the two offences lay chiefly in the subject ive e l e m e n t 
( t h a t of i n t en t ion to deceive) . F u r t h e r m o r e , a t t he c o m p l a i n a n t ' s r eques t , 
t he j u d g e even cons ide red a fu r the r offence al legedly c o m m i t t e d by the 
first app l i can t a n d s u b s e q u e n t l y r e f e r r ed t he m a t t e r to t he Commissario 
della Legge. T h e issue of t he p reven t ive a t t a c h m e n t of t he first app l ican t ' s 
p r o p e r t y was also well to t he fore in t he appea l p roceed ings . 

100. Accordingly, t he app l i can t should have been h e a r d in pe r son by 
the appe l l a t e j u d g e . 

(b) The proceedings against Mr Marra and Ms Gabrielli 

101. In t he p roceed ings aga ins t the second and th i rd app l i can t s , the 
a p p e l l a t e j u d g e had to cons ider poin ts of bo th fact and law. In pa r t i cu la r , 
he had to m a k e a full a s s e s s m e n t of the i r guil t , as they d e n i e d all 
responsibi l i ty for t he a l leged offences. T h e j u d g e was r e q u i r e d to assess 
t he evidence given by the second a n d t h i r d app l i can t s to t he Commissario 
della Legge, w i thou t e x a m i n i n g t h e m direct ly. 
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Following those p roceed ings , M r M a r r a was convicted of possess ing 
d r u g s wi th i n t en t to supply, even t h o u g h the j u d g e at first i n s t ance had 
ru led out the e l e m e n t of i n t en t . Ms Gabr ie l l i was convicted on the 
g r o u n d t h a t she had been aware of t he second app l i can t ' s c r imina l 
act ivi t ies a n d had knowingly and willingly t a k e n pa r t in t h e m , a l t h o u g h 
t h e subject ive e l e m e n t had been ruled out at first i n s t ance and she had , 
consequen t ly , been a c q u i t t e d . 

Accordingly, the appe l l a t e j u d g e ' s review of t he gui l ty verdict 
cha l l enged by M r M a r r a a n d Ms Gabr ie l l i should have en ta i l ed h e a r i n g 
w h a t they had to say di rec t ly . 

4. Conclusion 

102. H a v i n g e x a m i n e d San M a r i n e s e p r o c e d u r e as a whole , the role of 
t he a p p e l l a t e j u d g e and t h e n a t u r e of t he ques t i ons before h im in t he 
i n s t an t case , the C o u r t f inds t h a t t h e r e were no special f ea tu re s such as 
to just i fy d e n y i n g the app l i can t s a publ ic h e a r i n g on appea l which they 
could a t t e n d and at which they could give evidence in pe r son . 

T h e r e has the re fore b e e n a violat ion of Art ic le 6 § 1 of t he Conven t i on . 

II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

103. Art ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only-
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

/. The first applicant 

104. M r T i e r ce c l a imed 750,000 eu ros (EUR) for t h e non -pecun ia ry 
d a m a g e he had suffered. H e also m a i n t a i n e d t h a t he had suffered 
subs t an t i a l pecun ia ry d a m a g e . 

105. T h e G o v e r n m e n t po in ted out t h a t in his m e m o r i a l the first 
app l i can t had not m a d e any c la im in respec t of p e c u n i a r y d a m a g e . As 
r e g a r d s non -pecun ia ry d a m a g e , he had not p roduced the s l ightes t 
evidence of t he a l leged d a m a g e ; in any event , a finding of a violat ion 
would cons t i t u t e sufficient j u s t sa t is fact ion. 

106. T h e C o u r t c a n n o t specu la te as to wha t conclusions t he San 
M a r i n e s e c r imina l cour ts would have r eached if t he violat ions found h a d 
not occur red . T h e first app l ican t ' s c la ims in respec t of pecun ia ry d a m a g e 
should the re fore be d ismissed . However , t he C o u r t considers t h a t Mr Tie rce 
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u n d o u b t e d l y sus t a ined non-pecun ia ry d a m a g e . M a k i n g its a s s e s s m e n t on 
a n equ i t ab l e basis as r equ i r ed by Art ic le 41 of the Conven t ion , t he C o u r t 
dec ides to award h im the s u m of 12,000,000 I t a l i an lire ( ITL) . 

2. The second and third applicants 

107. T h e second a n d th i rd app l i can t s each c la imed E U R 20,000 in 
r e spec t of non -pecun ia ry d a m a g e . T h e y also c l a imed E U R 10,500 and 
E U R 1,000 respect ively for the p e c u n i a r y d a m a g e they had s u s t a i n e d on 
account of the i r wrongful d e t e n t i o n p e n d i n g t r ia l . 

108. T h e G o v e r n m e n t a r g u e d , firstly, t h a t t he s u m s c l a imed were 
excessive a n d t h a t no s u p p o r t i n g d o c u m e n t s or vouchers had been 
p roduced . In pa r t i cu l a r , t h e r e was no causa l link b e t w e e n the pecun ia ry 
d a m a g e sus t a ined and the a l leged violat ion. A f inding of a viola t ion would 
c o n s t i t u t e sufficient j u s t sa t i s fac t ion for any non-pecun ia ry d a m a g e . 

109. T h e C o u r t c a n n o t specu la t e as to w h a t conclusions t he San 
M a r i n e s e cour t s would have r e a c h e d if the viola t ion found had not 
occur red , a n d consequen t ly d i smisses t he second and th i rd app l i can t s ' 
c la ims in respec t of pecun ia ry d a m a g e . 

T h e C o u r t cons iders , however , t h a t an award should be m a d e to 
M r M a r r a a n d Ms Gabr ie l l i for non -pecun ia ry d a m a g e . M a k i n g its 
a s s e s s m e n t on an e q u i t a b l e bas is as r e q u i r e d by Art ic le 4 1 , t he C o u r t 
dec ides to award t h e m I T L 10,000,000 each . 

B. C o s t s a n d e x p e n s e s 

110. M r T ie rce also sought r e i m b u r s e m e n t (in the a m o u n t of 
I T L 34,446,000) of the fees paid to his lawyer in connec t ion wi th the 
p roceed ings before t he C o u r t . 

111. T h e G o v e r n m e n t left t he m a t t e r to the C o u r t ' s d i scre t ion , but 
a r g u e d t h a t t he s u m s c l a imed w e r e excessive a n d unjust i f ied and t h a t 
t h e r e was no causa l link b e t w e e n the costs i ncu r r ed in t he domes t i c 
p roceed ings and the a l leged viola t ions . T h e y cons ide red t h a t it would be 
r ea sonab l e to award the first app l i can t 10% of t he s u m s c la imed u n d e r this 
head . 

112. M r M a r r a and Ms Gabr ie l l i l ikewise sought r e i m b u r s e m e n t of the 
fees paid to the i r lawyer in t he d o m e s t i c p roceed ings ( E U R 20,000) and in 
t he p roceed ings before t he C o m m i s s i o n a n d the C o u r t ( E U R 10,000 each) . 

113. T h e G o v e r n m e n t a r g u e d t h a t t he second a n d th i rd app l i can t s had 
not p roduced an i t emised bill of t he costs i n c u r r e d in the p roceed ings 
before the C o u r t , a n d cons ide red t h a t in any event t he s u m s c la imed 
w e r e excessive. Nor was t h e r e any causa l link b e t w e e n the costs i ncu r r ed 
in t he d o m e s t i c p roceed ings and the a l leged violat ion. 

114. T h e C o u r t r e i t e r a t e s t h a t u n d e r Art ic le 41 of the Conven t i on it 
will o rde r r e i m b u r s e m e n t only of t he costs a n d expenses t h a t a re shown to 
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have been ac tua l ly a n d necessar i ly i ncu r r ed a n d a r e r ea sonab l e as to 
q u a n t u m (see, a m o n g o t h e r a u t h o r i t i e s , Immobiliare Saffi v. Italy [ G C ] , 

115. In the i n s t an t case , having r e g a r d to the evidence before it, t h e 
c r i t e r i a set out above a n d the fact t h a t t he t h r e e app l i can t s w e r e 
r e p r e s e n t e d by the s a m e lawyer, t he C o u r t cons iders it r e a sonab l e to 
m a k e an overal l award of I T L 15,000,000 for costs and expense s . 

C. D e f a u l t i n t e r e s t 

116. Accord ing to the in fo rma t ion avai lable to t he C o u r t , t he s t a t u t o r y 
r a t e of i n t e re s t appl icable in I ta ly at the d a t e of adop t ion of t he p re sen t 
j u d g m e n t is 2 .5% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a viola t ion of Art ic le 6 § 1 of t he C o n v e n t i o n 
on account of t he lack of impa r t i a l i t y of the t r i buna l t ha t t r ied t he first 
app l i can t ; 

2. Holds t h a t t h e r e has b e e n a viola t ion of Art ic le 6 § 1 of t he Conven t i on 
on accoun t of the fact t h a t t he t h r e e app l i can t s were u n a b l e to give 
evidence in pe r son to t he appe l l a t e j u d g e ; 

(a) t ha t the r e s p o n d e n t S t a t e is to pay the first app l i can t , wi th in t h r e e 
m o n t h s , I T L 12,000,000 (twelve mill ion I t a l i an l ire) in respect of non-
p e c u n i a r y d a m a g e ; 
(b) t h a t the r e s p o n d e n t S t a t e is to pay the second and th i rd app l i can t s , 
wi th in t h r e e m o n t h s , I T L 10,000,000 ( ten mill ion I t a l i an lire) each in 
respec t of non -pecun ia ry d a m a g e ; 
(c) t h a t t he r e s p o n d e n t S t a t e is to pay the t h r e e app l i can t s , wi th in 
t h r e e m o n t h s , t he overal l s u m of ITL 15,000,000 (fifteen mill ion 
I t a l i an l ire) for costs a n d expenses , t o g e t h e r wi th any va lue -added tax 
t h a t m a y be c h a r g e a b l e ; 
(d) t h a t s imple i n t e r e s t a t an a n n u a l r a t e of 2 .5% shal l be payable 
from the expiry of the above -men t ioned t h r e e m o n t h s un t i l s e t t l e m e n t ; 

4. Dismisses t he r e m a i n d e r of t he a p p l i c a n t s ' c la ims for j u s t sat isfact ion. 

Done in F r e n c h , a n d not i f ied in wr i t ing on 25 J u l y 2000, p u r s u a n t to 
Ru le 77 §§ 2 a n d 3 of the Ru les of C o u r t . 

no . 22774/93 , § 79, E C H R 1999-V). 

3. Holds 

Michae l O'BOYEE 
R e g i s t r a r 

E l i s abe th PALM 
Pres iden t 
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Just satisfaction - discharge of homosexuals from the armed forces 

Article 41 

Non-pecuniary damage - Discharge of homosexuals from the armedforces - Intrusive character 
of investigation - Effect of discharge on careers and prospects - Absolute nature of prohibition 
based on innate personal characteristics - Psychological and emotional effects of discharge -
Pecuniary damage - Inherently uncertain character of damage flowing from loss of employment 
- Equitable assessment of loss - Difficulties of transferring from military to civilian 
environment - Loss of prospects - Loss of pension rights - Costs and expenses - Duplication of 
work 

* 
* * 

In a judgment of 27 September 1999 (Smith and Grady v. the United Kingdom, 
nos. 33985/96 and 33986/96, ECHR 1999-VI), the Court held that there had been 
a violation of Article 8 of the Convention due to the investigations conducted by the 
armed forces into the applicants' sexual orientation and the subsequent discharge 
of the applicants from the armed forces on the ground of their homosexuality. The 
Court also concluded that there had been a violation of Article 13 of the 
Convention taken in conjunction with Article 8. The Court reserved the question 
of just satisfaction. 

Held 
Article 41: (a) Non-pecuniary damage: The Court had found in the principal 
judgment that the investigations and consequent discharges constituted 
"especially grave" interferences with the applicants' private lives: firstly, the 
investigative process had been of an "exceptionally intrusive character", secondly, 
the discharges had had a "profound effect on [the applicants'] careers and 
prospects" and, thirdly, the absolute and general character of the prohibition on 
homosexuals in the armed forces had led to the discharge of the applicants on the 
ground of an innate personal characteristic, irrespective of their conduct or service 
records. It was clear that the investigations and discharges had been profoundly-
destabilising events in the applicants' lives and had had a significant emotional 
and psychological impact on each of them. The Court therefore awarded each 
applicant 19,000 pounds sterling (GBP) in respect of non-pecuniary damage, 
(b) Pecuniary damage: A precise calculation of the sums necessary to make 
complete reparation in respect of the pecuniary losses suffered by the applicants 
was prevented by the inherently uncertain character of the damage flowing from 
the violations. While the Government's contention that no award should be made 

1. This summary by the Registry does not bind the Court. 

SUMMARY' 
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in respect of future losses given the large number of imponderables could not be 
accepted, it was nevertheless the case that the greater the interval since the 
discharge the more uncertain the damage became. Consequently, the Court had 
to determine, at its discretion and on an equitable basis, the appropriate level of 
just satisfaction, in respect of both past and future pecuniary loss. The Court had 
referred in the principal judgment to the applicants' relatively successful service 
careers and had also noted the unique nature of the armed forces and the 
consequent difficulty in directly transferring essentially military qualifications 
and experience to civilian life. The significant differences between service and 
civilian life and qualifications, together with the emotional and psychological 
impact of the investigations and discharges had rendered it difficult for the 
applicants to find civilian careers which were and would continue to be equivalent 
to their service careers. While the parties disagreed on the assumptions upon 
which the assessment of the pecuniary loss claims depended and, in particular, on 
the applicants' service and civilian career prospects, it was not disputed that each 
of the applicants had had certain prospects ofpromotion. Moreover, the loss of the 
non-contributory service pension scheme was significant and the contributions 
which would be required in order to achieve an equivalent level of pension from a 
private scheme were likely to be considerable. The applicants could therefore 
reasonably claim some compensation in that respect. Making its assessment on 
an equitable basis, the Court awarded compensation to the first applicant of 
GBP 30,000 for past loss of earnings, GBP 15,000 for future loss of earnings and 
GBP 14,000 for the loss of the benefit of the pension scheme. On the same basis, it 
awarded compensation to the second applicant of GBP 25,000 for future loss of 
earnings and GBP 15,000 for the loss of the benefit of the pension scheme, 
(c) Costs and expenses: The Court did not accept that the nature of the 
submissions to the domestic courts and to the Court were substantially the same. 
It also noted that the voluminous report which had formed the basis of the 
Government's core arguments before the Court and which had reasonably been 
the subject of substantial submissions by the applicants, had been published after 
the domestic |)roceedings had ended. In addition, the Court did not consider that 
its conclusions in the princij)al judgment concerning Articles 3, 10 and 14 implied 
that the associated legal costs and expenses had been unnecessarily incurred or 
were unreasonable as to quantum, in particular since the complaints had been 
declared admissible. However, the issues in the cases were very similar and, while 
the applicants were entitled to instruct the lawyers of their choice, the costs 
claimed did not take account of the duplication of work. Consequently, not all the 
costs and expenses claimed could be considered "necessarily incurred" or 
"reasonable as to quantum". The Court therefore made awards on an equitable 
basis. 

Case-law cited by the Court 
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In t h e c a s e o f S m i t h a n d Grady v. the U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J.-P. C O S T A , President, 

M r W. F U H R M A N N , 

M r L . L O U C A I D E S , 

M r P . K O R I S , 

Sir Nicolas B R A T Z A , 

M r s H.S . G R E V E , 

M r K . TRAjAjudges, 

a n d M r s S. D O L L E , Section Registrar, 

H a v i n g de l i be r a t ed in p r iva te on 4 J u l y 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E A N D F A C T S 

1. T h e case o r ig ina ted in two appl ica t ions (nos. 33985/96 and 33986/96) 
agains t the U n i t e d K i n g d o m of G r e a t Br i t a in and N o r t h e r n I r e l and lodged 
on 9 and 6 S e p t e m b e r 1996 respect ively wi th the E u r o p e a n Commiss ion of 
H u m a n Righ t s (" the Commiss ion" ) u n d e r fo rmer Art icle 25 of the 
Conven t ion for the P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s ("the Conven t ion" ) by two U n i t e d K i n g d o m nat iona ls , 
Ms J e a n e t t e S m i t h and M r G r a e m e G r a d y ("the first a n d second 
app l i can t s " ) . 

2. In its j u d g m e n t of 27 S e p t e m b e r 1999 (" the pr inc ipa l j u d g m e n t " ) , 
t h e C o u r t held t h a t t h e r e h a d b e e n a b r e a c h of Art ic le 8 of the Conven t ion 
as r e g a r d s t he inves t iga t ions c o n d u c t e d in to t he app l i c an t s ' sexual 
o r i e n t a t i o n by the a r m e d forces and as a resu l t of t he i r s u b s e q u e n t 
d i scha rge from the a r m e d forces on t he g r o u n d of the i r homosexua l i ty in 
p u r s u a n c e of t he Min i s t ry of Defence policy aga ins t h o m o s e x u a l s in t he 
a r m e d forces. It a lso found a violat ion of Art ic le 13 t a k e n in conjunct ion 
wi th Art ic le 8. No s e p a r a t e issue was found to ar ise u n d e r Ar t ic le 14 t a k e n 
in conjunct ion wi th Art ic le 8. T h e C o u r t also found t h a t t h e r e had been no 
violat ion of Art ic le 3 e i t he r t a k e n a lone or in conjunct ion wi th Art ic le 14 
a n d t h a t it was not necessa ry to e x a m i n e the app l i c an t s ' compla in t s u n d e r 
Art ic le 10 e i t he r t a k e n alone or in conjunct ion wi th Ar t ic le 14 (see Smith 
and Grady v. the United Kingdom, nos. 33985/96 and 33986/96, §§ 112, 116, 
123, 128" and 139, E C H R 1999-VT). O n the s a m e day, the C o u r t dec ided 
two s imi la r app l ica t ions cha l l eng ing the s a m e policy of the Min is t ry of 
Defence , conc lud ing t h a t t h e r e had been a violat ion of Art ic le 8 a n d t h a t 
no s e p a r a t e issue arose u n d e r Art ic le 14 t a k e n in conjunct ion wi th Art ic le 8 
(see Lustig-Prean and Beckett v. the United Kingdom, nos . 31417/96 and 
32377/96, §§ 105 a n d 109, 27 S e p t e m b e r 1999, u n r e p o r t e d ) . 
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3. C l a i m s for j u s t sa t is fact ion p u r s u a n t to Art ic le 41 of t he C o n v e n t i o n 
had b e e n s u b m i t t e d by the app l i can t s in April 1999 and the C o u r t had 
a g r e e d to provide t ime to t he pa r t i e s to m a k e fu r the r submiss ions in this 
respec t . Accordingly, in the pr incipal j u d g m e n t the C o u r t found t h a t t he 
ques t ion ra ised u n d e r Art ic le 41 was not r eady for decis ion and t h a t it was 
necessary , account be ing t a k e n of the possibili ty of an a g r e e m e n t b e t w e e n 
the pa r t i e s , to reserve the ques t i on of j u s t sa t is fact ion (see the pr inc ipa l 
j u d g m e n t , § 143, a n d point 6 of t he opera t ive provis ions) . 

4. T h e observa t ions of the U n i t e d K i n g d o m G o v e r n m e n t (" the 
G o v e r n m e n t " ) on the app l i c an t s ' c la ims u n d e r Ar t ic le 41 were received 
on 3 F e b r u a r y 2000 and the a p p l i c a n t s ' c o m m e n t s on those observa t ions 
were received on 31 M a r c h 2000. 

5. T h e C h a m b e r c o n s t i t u t e d wi th in t he Sect ion to cons ider the 
ques t i on of j u s t sa t is fact ion u n d e r Art ic le 41 of t he Conven t i on inc luded 
ex officio Sir Nicolas B r a t z a , the j u d g e e lec ted in respec t of t he U n i t e d 
K i n g d o m (Article 27 § 2 of the C o n v e n t i o n and Rule 26 § 1 (a ) ) , and 
M r J . -P . Cos t a , P re s iden t of the Sect ion (Rules 12 and 26 § 1 (a ) ) . T h e 
o t h e r m e m b e r s d e s i g n a t e d by the l a t t e r to c o m p l e t e the C h a m b e r were 
M r L. Louca ides , M r P. Kur i s , M r W. F u h r m a n n , M r s H.S . Greve and 
M r K. T r a j a ( R u l e 26 § 1 (b)) . 

6. H a v i n g consu l t ed t he pa r t i e s , t h e C h a m b e r dec ided not to hold a 
sej^arate h e a r i n g on this issue. 

T H E L A W 

7. Art ic le 41 of t he C o n v e n t i o n r eads as follows: 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only-
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

8. T h e app l i can t s s u b m i t t e d t h a t t he C o u r t ' s f inding of a violat ion 
could not c o m p e n s a t e t h e m for t he losses sus t a ined . Bo th c la imed 
c o m p e n s a t i o n for pecun ia ry a n d non -pecun ia ry d a m a g e and r e im
b u r s e m e n t of legal costs a n d expense s . T h e y a r g u e d t h a t the C o u r t 
should seek to pu t t h e m , in so far as possible , in t he posi t ion in which 
they would have b e e n had they not b e e n d i scha rged , such an a p p r o a c h 
be ing cons i s ten t w i th t h a t of t he E u r o p e a n C o u r t of J u s t i c e a n d of the 
d o m e s t i c cour t s in d i s c r imina t i on cases , as well as wi th t he pr inc ip les 
flowing from Art ic les 13 a n d 41 of t he Conven t ion . 

9. T h e G o v e r n m e n t accep ted , in pr inc ip le , a pecun ia ry award in t h e 
case , bu t con t e s t ed the aj:>plicants' a s s e s s m e n t s . T h e y also cons ide red 
t h a t , while t he C o u r t ' s j u r i s p r u d e n c e acknowledges t he pr inc ip le of 
restitutio in integrum, it also provides for a b r o a d e r and m o r e flexible 
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a p p r o a c h to c o m p e n s a t i o n , pa r t i cu la r ly w h e r e t he C o u r t is invited to 
specu la t e as to wha t m i g h t occur in t he fu ture . 

A. N o n - p e c u n i a r y d a m a g e 

10. T h e app l i can t s c l a imed 30,000 p o u n d s s t e r l i ng (GBP) and 
G B P 20,000, respect ively in c o m p e n s a t i o n for non -pecun ia ry d a m a g e 
suffered, t o g e t h e r wi th i n t e r e s t a t 8% pe r a n n u m from the d a t e of 
d i s cha rge . 

T h e first app l i can t s u b m i t t e d t h a t bo th the inves t iga t ion of her sexual 
o r i e n t a t i o n and he r c o n s e q u e n t d i scha rge from the a r m e d forces on the 
sole g r o u n d of h e r homosexua l i t y were profoundly d e g r a d i n g and 
h u m i l i a t i n g even ts . T h e s e even t s had , accord ing to the first appl ican t , a 
s ignif icant , c o n t i n u i n g a n d nega t ive impac t on h e r m e n t a l hea l t h . H e r 
service d i scha rge med ica l r epo r t d a t e d 4 O c t o b e r 1994 r eco rded t h a t she 
had depress ion and anx ie ty p r o b l e m s and was t a k i n g a n t i d e p r e s s a n t 
med ica t i on . She also s u b m i t t e d the r epo r t of a consu l t an t psychiat r is t 
d a t e d 31 M a r c h 1999, which descr ibed her ongo ing a n d subs t an t i a l 
anx ie ty and c o n n e c t e d depress ion p r o b l e m s . T h e r epo r t i nd ica ted tha t 
those p r o b l e m s , which had not a r i sen pr ior to 1993, were r e l a t e d to her 
difficulties with t h e a r m e d forces whose ac t ions " a p p e a r [ e d ] to be 
casua l " . A med ica l r epor t , also d a t e d 31 M a r c h 1999, desc r ibed he r 
psychological difficulties d a t i n g from J u l y 1994 w h e n she was first 
p resc r ibed a n t i d e p r e s s a n t m e d i c a t i o n and no ted var ious con t inu ing 
s t ress s y m p t o m s , t he r epo r t ind ica t ing t h a t ce r t a in of the first app l i can t ' s 
s y m p t o m s w e r e r e l a t e d to he r t r e a t m e n t by the a r m e d forces. 

T h e second app l i can t desc r ibed h imsel f as a res i l ient p e r s o n but 
s u b m i t t e d t h a t , neve r the l e s s , he found the inves t iga t ion process 
h u m i l i a t i n g a n d d e g r a d i n g , t he ques t i ons pu t to him in t rus ive and 
insu l t ing and his c o n s e q u e n t d i scha rge from the a r m e d forces, on t he 
sole g r o u n d of his sexua l o r i e n t a t i o n , i nhe ren t ly d e g r a d i n g , injurious to 
his feelings a n d e x t r e m e l y painful . Moreover , a n d as a resu l t of the 
above, he c a n n o t now p u r s u e a c a r e e r in a profession which he enjoyed 
and in which he excel led. 

11. T h e G o v e r n m e n t cons ide red the a m o u n t s c la imed by the 
app l i can t s to be excessive and sugges t ed an a w a r d in t he reg ion of 
G B P 10,000 to 15,000, i n t e r e s t not be ing r e q u i r e d to achieve fair 
c o m p e n s a t i o n as it did not conce rn sums spent or lost by t he app l ican t s . 

12. T h e C o u r t recal ls t h a t , in its pr inc ipa l j u d g m e n t , it found t h a t bo th 
t he inves t iga t ions and c o n s e q u e n t d i scha rges c o n s t i t u t e d "especially-
g r ave" in t e r f e rences wi th t he app l i c an t s ' p r iva t e lives (pr incipal 
j u d g m e n t , § 90) for t h r e e r ea sons . In t he first p lace , the C o u r t 
cons ide red t h a t t h e inves t iga t ion process was of an "except ional ly 
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in t rus ive c h a r a c t e r " , no t ing t h a t ce r t a in lines of q u e s t i o n i n g were 
"pa r t i cu la r ly in t rus ive a n d offensive". Secondly, t he C o u r t cons ide red 
t h a t t he d i scha rge of t he app l i can t s h a d a "profound effect on t he i r 
c a r ee r s and p rospec t s " and , thirdly, it found the abso lu te and gene ra l 
c h a r a c t e r of the policy s t r ik ing , l ead ing as it did to t he d i scha rge of t h e 
app l i can t s on the g r o u n d of an i n n a t e pe r sona l cha rac t e r i s t i c i r respec t ive 
of the i r conduc t or service records (ibid., §§ 91-93). T h e princijjal 
j u d g m e n t a lso no ted t h a t t he H i g h C o u r t , in its j u d g m e n t de l ivered on 
7 J u n e 1995 in t he d o m e s t i c judic ia l review proceed ings , h a d descr ibed 
the a p p l i c a n t s ' service records as " e x e m p l a r y " (ibid., § 92) a n d had found 
t h a t t hey had been " d e v a s t a t e d " by the i r d i scha rge (ibid., § 30) . A l t h o u g h 
not found to give rise to a violat ion of Art ic le 3, these even t s w e r e 
descr ibed in t h a t con tex t as having been " u n d o u b t e d l y d i s t r e s s ing a n d 
h u m i l i a t i n g for each of the a p p l i c a n t s " (ibid., § 122). 

13. T h e C o u r t cons iders it c lear t h a t t he inves t iga t ions a n d d i scha rges 
descr ibed in t he pr inc ipa l j u d g m e n t w e r e profoundly des tab i l i s ing even t s 
in t he app l i c an t s ' lives which had and , it c a n n o t be exc luded , con t i nue to 
have a signif icant emo t iona l and psychological impac t on each of t h e m . 
T h e C o u r t the re fo re a w a r d s , on an equ i t ab l e basis , G B P 19,000 to each 
app l ican t in c o m p e n s a t i o n for non -pecun ia ry d a m a g e . It does not 
cons ide r an a w a r d of in t e re s t on th is s u m to be a p p r o p r i a t e given the 
n a t u r e of t he d a m a g e to which it r e l a t e s . 

B. P e c u n i a r y d a m a g e 

14. Both app l i can t s m a d e de t a i l ed submiss ions in this respec t . T h e y 
recognised t h a t expe r t ev idence was r e q u i r e d on the necessa ry 
a s s u m p t i o n s a n d ca lcu la t ions to be m a d e but s u b m i t t e d t h a t they did not 
have t he funds to engage the necessary expe r t . 

15. The first app l i can t , c u r r e n t l y u n e m p l o y e d , c l a imed c o m p e n s a t i o n 
for bo th past a n d fu tu re pecun ia ry losses. She c la imed G B P 64,186.20 
( inc luding a seven-year bonus of G B P 2,500 d u e in 1996) in c o m p e n s a t i o n 
for he r pas t loss of e a r n i n g s , be ing the difference be tween he r civilian 
income (social-welfare benef i t s a n d sa lary) a n d he r service income h a d 
she r e m a i n e d in service, for t h e per iod r u n n i n g from the d a t e of h e r 
d i scha rge to 18 M a y 1999. She also c l a imed in t e r e s t at 8% pe r a n n u m 
from the d a t e of d i scha rge . She fu r the r s u b m i t t e d tha t t h e difference 
b e t w e e n he r fu ture civilian income and her fu ture service ea rn ings would 
have been G B P 167,737. In add i t ion , she c l a imed a loss of G B P 358,299.20 
in r e spec t of t h e service pens ion , r e f e r r i ng t o t h e loss of t h e t e r m i n a l g r a n t 
(a l u m p s u m ) and of a n n u a l benef i ts on r e t i r e m e n t . 

As to h e r service p rospec t s , she s u b m i t t e d t h a t she i n t e n d e d to ob ta in 
a n d c o m p l e t e a full 22-year e n g a g e m e n t wi th t he a r m e d forces (her 
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s t a t e m e n t on d i scha rge d a t e d 10 Augus t 1994 ind ica ted tha t th is was her 
i n t e n t i o n ) . She a r g u e d t h a t she would have b e e n p r o m o t e d to j u n i o r 
t echnic ian at t he end of he r convers ion course in J a n u a r y 1995, to 
corpora l in J a n u a r y 1996 a n d to s e r g e a n t in J a n u a r y 1998, t h a t it 
no rma l ly t akes a fu r the r five to eight years to b e c o m e a flight s e rgean t 
a n d a fu r the r five yea r s to b e c o m e a w a r r a n t officer, and t h a t she would 
have b e c o m e a w a r r a n t officer (or a t t a i n e d the equiva len t commiss ioned 
post as an officer) pr ior to r e t i r e m e n t in 2 0 1 1 . She m a i n t a i n e d t h a t her 
e x e m p l a r y service record , he r abi l i t ies and he r accep tance for the 
enrol led n u r s e convers ion course in 1992 all favoured a p ro longed 
e n g a g e m e n t and exce l len t service p r o m o t i o n a l p rospec t s . She s u b m i t t e d 
her s t a t ion c o m m a n d e r ' s d i scha rge r epo r t which ind ica ted t h a t her 
p e r f o r m a n c e on the convers ion course was sa t is factory a n d t h a t "she 
could have successfully comple t ed the cour se" . 

As r e g a r d s civilian e m p l o y m e n t since h e r d i s cha rge , she r e f e r r ed to 
t he significant a n d ongo ing psychological and medica l i m p a c t of the 
inves t iga t ion a n d he r c o n s e q u e n t d i smissa l (see p a r a g r a p h 10 above) , 
a r g u i n g t h a t she had the re fo re only been able to work on a factory 
p roduc t ion line for a p p r o x i m a t e l y e i g h t e e n m o n t h s since h e r d i scha rge . 
She s u b m i t t e d t h a t those psychological a n d medica l p rob l ems m e a n t tha t 
she was likely to be u n e m p l o y e d and to be in rece ip t of social-welfare 
benef i ts un t i l M a y 2001 , w h e n she could foresee b e g i n n i n g work as a ca re r . 

A p a r t from this a n d the obvious difficulties in t r an s f e r r i ng from service 
to civilian e m p l o y m e n t , she a r g u e d t h a t he r sea rch for civilian 
e m p l o y m e n t was h a m p e r e d by a n u m b e r of add i t iona l m a t t e r s . In the 
first p lace , she was obliged to expla in her cer t i f ica te of d i scha rge which 
read "services no longer r e q u i r e d be ing u n a b l e to m e e t service 
obl iga t ions t h r o u g h c i r c u m s t a n c e s beyond he r con t ro l" . Secondly, she 
had appl ied to t en different e m p l o y m e n t agenc ies and for twenty 
different jobs as an enrol led nu r se bu t , as shown by the co r r e spondence 
s u b m i t t e d , t h e r e were significant delays on the p a r t of t he Min i s t ry of 
Defence in r e l ea s ing re fe rences a n d i n fo rma t ion to po ten t i a l employers , 
which she a l leges caused he r to lose c e r t a i n e m p l o y m e n t possibil i t ies. 
Thi rd ly , she a r g u e d t h a t he r e m p l o y m e n t a n d e a r n i n g op t ions were 
cu r t a i l ed by the fact t h a t t he a r m e d forces did not allow he r to comple te 
t h e convers ion course e x a m i n a t i o n s in S e p t e m b e r 1994, which would have 
allowed her to work as a civilian staff n u r s e . She s u b m i t t e d t h a t t h e r e had 
b e e n few posi t ions avai lable for enro l led nu r se s whose posi t ions will, in any 
event , be rep laced from 2000 by ca r e a s s i s t an t s e a r n i n g G B P 7,000 to 
9,000 pe r a n n u m . 

H e r a s s e s s m e n t of the pens ion losses c l a imed was based on her 
r e a c h i n g the r ank of w a r r a n t officer a n d she a s s u m e d t h a t she would live 
un t i l she was 80 yea r s old. H e r ca lcu la t ion of t he fu tu re loss of ea rn ings 
c l a imed was based on he r p r o m o t i o n only as far as s e r g e a n t in J a n u a r y 
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1998, on sa la r ies appl icable in April 1999 (provided by the G o v e r n m e n t ) 
w i thou t any accoun t be ing t a k e n of likely sa lary increases or bonuses 
t h e r e a f t e r and on social-welfare benef i ts appl icab le in 1998. 

16. T h e second app l ican t , c u r r e n t l y work ing as an a d m i n i s t r a t o r in t he 
London office of t he Ch icago Board of T r a d e , c l a imed c o m p e n s a t i o n for 
fu ture p e c u n i a r y loss only. 

H e c l a i m e d the s u m of G B P 185,497.09 in c o m p e n s a t i o n since his 
service e a r n i n g s af ter 1 Apri l 1999 (based on service sa lary figures for 
Apri l 1999 provided by the G o v e r n m e n t ) would have exceeded his 
po ten t i a l civilian income . As r e g a r d s t h e service pens ion s c h e m e , he 
c la imed c o m p e n s a t i o n in the s u m of G B P 599,217, be ing the difference 
b e t w e e n the r e t i r e m e n t benef i ts offered by the service pens ion s c h e m e 
and his c u r r e n t civilian pens ion s c h e m e . A l t h o u g h his c u r r e n t pens ion 
s cheme is also non-con t r ibu to ry , it is significantly less lucra t ive t h a n the 
service pens ion s c h e m e . 

In ca lcu la t ing t he above losses, he made, t he a s s u m p t i o n t h a t he would 
r e t i r e f rom service in 2018. H e also a r g u e d t h a t , in the m e a n t i m e , he 
would have been p r o m o t e d to flight s e r g e a n t by 1997, and t h a t he would 
have ob t a ined b r a n c h commiss ion pos ts of flight l i e u t e n a n t by 1999, of 
s q u a d r o n l eader by 2004 and of wing c o m m a n d e r by 2010. H e used 
service sa lary figures suppl ied by the G o v e r n m e n t for 1999, and po in ted 
out t ha t no service sa la ry increases or bonuses were fac tored in to his 
ca lcu la t ions , and t h a t he e r r ed on the side of cau t ion as r e g a r d s t he 
speed of his po t en t i a l p r o m o t i o n s . H e a r g u e d t h a t his e x e m p l a r y service 
records a n d eva lua t ions were cons i s ten t wi th t he above forecas ted service 
p r o m o t i o n s . As to his c u r r e n t civilian e m p l o y m e n t , he had a s s u m e d an 
a n n u a l e a r n i n g s inc rease of 3.35% pe r a n n u m , t h e r e be ing no p r o m o t i o n 
op t ions given the staff s t r u c t u r e of the office in which he works . 

17. T h e G o v e r n m e n t accep ted tha t t h e r e m a y be cases w h e r e it would 
be appro j j r i a te to award some c o m p e n s a t i o n for pecun ia ry loss in this sort 
of con tex t . However , they d i s ag reed wi th c e r t a i n pr inc ip les , a s s u m p t i o n s 
and ca lcu la t ions unde r ly ing the a p p l i c a n t s ' a s s e s s m e n t s and , accordingly , 
wi th t he levels of c o m p e n s a t i o n c l a imed by the app l i can t s . T h e 
G o v e r n m e n t cons ide red t h a t no award should be m a d e in re la t ion to 
fu ture e a r n i n g s , given the l a rge n u m b e r of i m p o n d e r a b l e s involved in 
the i r a s s e s s m e n t . 

As to t he first app l i can t , t he G o v e r n m e n t r e fe r red to a service c a r e e r 
forecast c o m p l e t e d in Apri l 1999 by the a r m e d forces a n d accep ted t h a t 
her service c a r e e r would have t a k e n he r to s e r g e a n t by J a n u a r y 1998, bu t 
t h a t f u r the r p r o m o t i o n was u n c e r t a i n in t h e e x t r e m e . However , and while 
they accep ted some emo t iona l impac t r e l a t i n g to he r d i s cha rge , they did 
not accept t h a t she h a d b e e n u n a b l e to work save for t he e i g h t e e n - m o n t h 
per iod m e n t i o n e d a n d could not work un t i l 2001 . T h e y a r g u e d t h a t she 
should have t a k e n fu r the r stejss to secure e m p l o y m e n t and the t r ans f e r 
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of her n u r s i n g skills, inc luding fu r the r s tudy. As to her pens ion c la ims , the 
G o v e r n m e n t conf i rmed t h a t on d i scha rge she had acc rued a t e r m i n a l 
g r a n t of G B P 2,968.62 and a pens ion of G B P 989.54 pe r a n n u m , which 
benef i t s were indexed a n d payable a t the a g e of 60. H a d she left the 
a r m e d forces in J a n u a r y 1999 as a s e r g e a n t , t hose benef i t s would have 
b e e n G B P 8,524.32 a n d G B P 2,841.44 per a n n u m , respect ively. T h e y 
po in ted ou t t h a t no a l lowance had been m a d e by the app l i can t for the 
possibili ty of o b t a i n i n g pens ion benef i t s h a d she qual if ied as a n u r s e . 

As to t h e second app l i can t , t he G o v e r n m e n t also r e f e r r ed to a service 
c a r e e r forecast p r e p a r e d by the a r m e d forces in Apri l 1999. T h e y accepted 
t h a t t h e r e w e r e r ea sonab le p rospec t s of his se lec t ion for p r o m o t i o n to 
flight s e r g e a n t at t he end of 2001, a n d t h a t t he ave rage t i m e for 
p r o m o t i o n t h e r e a f t e r was 8.6 yea r s , which p r o m o t i o n was in no sense 
g u a r a n t e e d a n d difficult to p red ic t . T h e s u b m i t t e d forecast , accordingly, 
ind ica ted signif icantly lower service p rospec t s t h a n had been rel ied upon 
by the second app l i can t . 

As r e g a r d s his pens ion c la ims , the G o v e r n m e n t conf i rmed t h a t on 
d i s cha rge he h a d acc rued a t e r m i n a l g r a n t of G B P 10,121.55 and a 
pens ion of G B P 3,373.85 pe r a n n u m (again indexed and payable a t the 
age of 60) . H a d he r e m a i n e d in service un t i l , for e x a m p l e , Apri l 1999 and 
a t t a i n e d t h e r a n k of flight s e r g e a n t , his acc rued benef i ts would have been 
G B P 18,535.95 a n d G B P 6,178.65 per a n n u m respect ively. However , the 
G o v e r n m e n t cons ide red t h a t pens ion loss shou ld be t r e a t e d as future 
loss, a n d shou ld be ca lcu la ted on the basis of con t r i bu t ions t he a r m e d 
forces would have m a d e to the service pens ion s c h e m e on the second 
app l i can t ' s behalf, and not on t he basis of t h e loss of a l u m p s u m and 
a n n u a l p a y m e n t s on r e t i r e m e n t . T h e y cons ide red , moreover , t h a t the 
second app l i can t h a d the o p p o r t u n i t y to fund a pens ion at least u p to the 
level of benef i ts which would have been provided by the service s c h e m e . 

In s u m , t he G o v e r n m e n t s u b m i t t e d t h a t , given the u n c e r t a i n t y involved 
in t h e above a s s e s s m e n t s , a b road a p p r o a c h to the a p p l i c a n t s ' c la ims for 
p e c u n i a r y loss was bo th inevi table and des i rab le . A m a x i m u m award to the 
first app l i can t for any p e c u n i a r y d a m a g e s u s t a i n e d was proposed in the 
s u m of G B P 10,000 to 15,000. T h e y also p roposed t h a t no award be m a d e 
to the second app l ican t or, a l te rna t ive ly , a m a x i m u m award of G B P 5,000 
to 10,000. 

18. T h e C o u r t recalls t h a t , in p r inc ip le , a j u d g m e n t in which it finds a 
violat ion of t he C o n v e n t i o n imposes on t h e r e s p o n d e n t S t a t e a legal 
ob l iga t ion to m a k e r e p a r a t i o n for its consequences in such a way as to 
r e s to re as far as possible the s i tua t ion ex is t ing before t he b r e a c h (see the 
P a p a m i c h a l o p o u l o s a n d O t h e r s v. G r e e c e j u d g m e n t of 31 O c t o b e r 1995 
{Article 50), Ser ies A no. 330-B, pp . 58-59, § 34) . 

However , in t he p r e s e n t case , a precise ca lcu la t ion of t he sums 
necessa ry to m a k e c o m p l e t e r e p a r a t i o n (restitutio in integrum) in respec t of 
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t h e pecun ia ry losses suffered by the app l i can t s is p r e v e n t e d by the 
i n h e r e n t l y u n c e r t a i n c h a r a c t e r of t he d a m a g e flowing from the violat ions 
(see t he Young , J a m e s and W e b s t e r v. the U n i t e d K i n g d o m j u d g m e n t of 
18 O c t o b e r 1982 [Article50), Ser ies A no. 55, pp. 6-7, § 11). Whi le t he C o u r t 
does not accept t he G o v e r n m e n t ' s c o n t e n t i o n tha t no award should be 
m a d e in respec t of fu ture losses given the large n u m b e r of 
i m p o n d e r a b l e s involved in the i r a s s e s s m e n t , it is neve r the l e s s the case 
t h a t t he g r e a t e r t he in te rva l since t he d i scha rge of the app l i can t s t he 
m o r e u n c e r t a i n the d a m a g e becomes . 

19. Accordingly , t he C o u r t cons iders t h a t the ques t i on to be dec ided is 
t he level of just sat isfact ion, in respec t of bo th pas t and fu ture pecuniary-
loss, which it is necessa ry to a w a r d to each app l i can t , t he m a t t e r to be 
d e t e r m i n e d by the C o u r t at its d i sc re t ion , hav ing r e g a r d to wha t is 
e q u i t a b l e (see t he Sunday Times v. t he U n i t e d K i n g d o m j u d g m e n t of 
6 N o v e m b e r 1989 [Article 50), Ser ies A no. 38, p . 9, § 15). 

20. T h e C o u r t recal ls , in j ja r t icu lar , p a r a g r a p h 92 of t he pr incipal 
j u d g m e n t w h e r e it exp la ined why it cons ide red t h a t t he d i scha rge of the 
app l i can t s "had ... a profound effect on the i r c a r ee r s a n d p rospec t s " . It 
r e fe r red to t he app l i c an t s ' " re la t ively successful service ca r ee r s in the i r 
p a r t i c u l a r field", to the i r l eng th of service, to t he i r r ank on d i scha rge and 
to the i r "very pos i t ive" service records p r io r to and af ter d i s cha rge . In this 
l a t t e r respec t , the C o u r t no ted t h a t t he G o v e r n m e n t h a d accep ted t h a t 
n e i t h e r of the app l i c an t s ' service records no r the i r conduc t gave any 
g r o u n d s for c o m p l a i n t and t h a t t he H i g h C o u r t in the d o m e s t i c jud ic ia l 
review p roceed ings descr ibed t he i r service records as " e x e m p l a r y " . T h a t 
cour t had also po in ted out t h a t t h e r e was no r e a s o n to d o u b t t h a t , had the 
app l i can t s not b e e n d i scha rged , they would have c o n t i n u e d to pe r fo rm 
the i r service du t i e s en t i re ly efficiently and wi th t he con t i nued suppor t of 
the i r co l leagues (see the pr inc ipa l j u d g m e n t , § 30) . 

T h e C o u r t wen t on to no te (ibid., § 92) t h e u n i q u e n a t u r e of t he a r m e d 
forces, a m a t t e r which had been u n d e r l i n e d by the G o v e r n m e n t in the i r 
p lead ings before the C o u r t , and the c o n s e q u e n t difficulty in d i rec t ly 
t r a n s f e r r i n g essent ia l ly mi l i t a ry qual i f ica t ions and exper i ence to civilian 
life. It reca l led t h a t one of the reasons why it cons ide red M r s Vogt ' s 
d ismissa l from he r post as a schoo l t eache r to be a "very severe m e a s u r e " , 
was the f inding t h a t s choo l t eache r s in he r s i tua t ion would "a lmos t 
ce r t a in ly be depr ived of t he o p p o r t u n i t y to exercise t he sole profession 
for which they have a cal l ing, for which they have b e e n t r a i n e d and in 
which they have acqu i r ed skills a n d e x p e r i e n c e " (Vogt v. G e r m a n y , 
j u d g m e n t of 26 S e p t e m b e r 1995, Ser ies A no. 323 , p . 29, § 60). 

T h e C o u r t is of the opin ion t h a t t he signif icant differences b e t w e e n 
service a n d civilian life and qual i f ica t ions , t o g e t h e r wi th t he emo t iona l 
a n d psychological impac t of the inves t iga t ions a n d of t he c o n s e q u e n t 
d i scha rges (see p a r a g r a p h 13 above) , r e n d e r e d it difficult for the 
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app l i can t s to find civilian ca r ee r s which were , and would con t inue to be, 
equ iva len t to the i r service ca r ee r s . Bo th app l i can t s had access to ce r t a in 
a r m e d forces ' r e s e t t l e m e n t services. However , t he first app l ican t 
s u b m i t t e d t h a t she was too psychologically affected by the events 
s u r r o u n d i n g he r d i scha rge to t ake i m m e d i a t e a n d full a d v a n t a g e of those 
services. T h e second app l ican t did pa r t i c ipa t e in a r e s e t t l e m e n t 
p r o g r a m m e and he received a r e s e t t l e m e n t g r a n t of G B P 5,583. 
However , he did not m a k e any claim for pas t pecun ia ry loss. 

21 . T h e p a r t i e s d i s ag reed on t h e a s s u m p t i o n s upon which the 
a s s e s s m e n t of the pecun ia ry loss c la ims d e p e n d e d , in pa r t i cu l a r , on 
the ap]}licants ' service a n d civilian c a r e e r p rospec t s af ter t he d a t e of 
d i scha rge . 

However , it is not d i spu t ed t h a t t he first app l ican t b e g a n he r service 
ca ree r in 1989 w h e n she was 23 yea r s old, en l i s t ing for the m a x i m u m 
e n g a g e m e n t avai lable to he r of n ine yea r s . She was p r o m o t e d to senior 
a i r c r a f twoman a n d t h e n r e c o m m e n d e d for p r o m o t i o n in 1991-93 to 
j u n i o r t echn ic ian , the l a t t e r p r o m o t i o n be ing subject to h e r comp le t i ng 
the enrol led nu r se convers ion course . In 1992 she ob t a ined a place on 
t h a t course a n d was d u e to t ake he r final e x a m i n a t i o n s in S e p t e m b e r 
1994, abou t two m o n t h s pr ior to her d i s cha rge . It is also not con te s t ed 
t h a t , on the d a t e of d i s cha rge , he r gross sa lary was a p p r o x i m a t e l y 
G B P 34.22 p e r day. 

Whi l e t he G o v e r n m e n t a r g u e d t h a t the first app l i can t should have 
p r o m o t e d he r n u r s i n g c a r e e r by fu r the r s tudy, they did not d i spu t e tha t 
she was not al lowed to t ake the enro l led n u r s e convers ion course 
e x a m i n a t i o n s pr ior to h e r d i scha rge in S e p t e m b e r 1994, and it is noted 
t h a t he r s t a t i on c o m m a n d e r cons ide red t h a t she could have successfully 
c o m p l e t e d t h a t course (see p a r a g r a p h 15 above) . Moreover , the 
G o v e r n m e n t accep ted t h a t successful comple t i on of t h a t course m e a n t 
t h a t she would probably have b e c o m e a s e r g e a n t by J a n u a r y 1998. T h e 
G o v e r n m e n t a lso ques t i oned he r efforts to find civilian e m p l o y m e n t , bu t 
did not c o m m e n t on he r de ta i l ed submiss ions abou t the difficulties she 
e n c o u n t e r e d in o b t a i n i n g necessa ry re fe rences a n d in fo rma t ion from the 
Min i s t ry of Defence . 

It is also not d i spu t ed t h a t t he second app l ican t j o i n e d the a r m e d forces 
in 1980 w h e n he was 17 years old. By 1991 he had a t t a i n e d the r ank of 
s e r g e a n t , a t which s t age he b e g a n work as chief clerk in W a s h i n g t o n , 
l ead ing the suppor t staff t e a m of the Br i t i sh Defence In te l l igence Staff 
( W a s h i n g t o n ) . O n the d a t e of d i scha rge he h a d c o m p l e t e d a lmost 
fou r t een y e a r s ' service, his gross sa lary was G B P 48.71 pe r day and the 
G o v e r n m e n t accep ted t h a t t h e r e were r ea sonab l e p rospec t s of his 
p r o m o t i o n to flight s e r g e a n t at t h e end of 2001 . In add i t ion , t he ca ree r 
forecast re l ied upon by the G o v e r n m e n t ind ica ted t h a t , had t he offer of 
p romot ion to flight s e r g e a n t , t o g e t h e r wi th t he assoc ia ted pos t ing , been 
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accep ted by the second appl ican t and been approved by his c o m m a n d i n g 
officer, he would have received an offer to e x t e n d his service to t he age 
of 55, giving him a revised r e t i r e m e n t d a t e of 2018. A l t h o u g h p r o m o t i o n 
above flight s e r g e a n t was "by no m e a n s g u a r a n t e e d " , t he c a r e e r forecast 
accep ted t h a t t he ave rage t i m e for such p r o m o t i o n was 8.6 yea r s , which 
was pr ior to t he l a s t - m e n t i o n e d r e t i r e m e n t d a t e . 

22. Moreover , t he C o u r t cons iders significant the loss to t he app l i can t s 
of t he non -con t r i bu to ry service pens ion s c h e m e . 

T h e l u m p s u m and service pens ion which the first app l i can t will receive 
on r e t i r e m e n t a r e subs tan t i a l ly less t h a n the a m o u n t s she would have 
received h a d she not been d i scharged , even if she had not achieved he r 
[predicted p r o m o t i o n s before r e t i r e m e n t . A l t h o u g h no precise figures 
have been provided, the C o u r t accep t s t h a t t he con t r ibu t ions which 
would be r e q u i r e d in o rde r to achieve an equ iva len t level of pens ion from 
a p r iva te pens ion s c h e m e a re likely to be cons ide rab le . T h e s a m e holds 
t r u e , bu t to a lesser e x t e n t , for the second app l i can t . It is t r u e t h a t his 
c u r r e n t e m p l o y m e n t offers a non-con t r ibu to ry pens ion s c h e m e . However , 
he s u b m i t t e d tha t t he benef i ts of t h a t s c h e m e a re signif icantly less 
a d v a n t a g e o u s t h a n the service pens ion s c h e m e . 

T h e C o u r t is of t he view t h a t the app l i can t s can r easonab ly c la im some 
c o m p e n s a t i o n for t he loss associa ted wi th the t e r m i n a t i o n of the i r 
jDarticipation in t he non-con t r ibu to ry service pens ion s c h e m e from the 
d a t e of the i r d i s cha rges in N o v e m b e r a n d D e c e m b e r 1994 respect ively. 
T h e a m o u n t of t he loss is necessar i ly specula t ive , d e p e n d i n g as it does 
on, inter alia, the per iod d u r i n g which the ajoplicants would have 
r e m a i n e d in service and on the i r r ank at t he t i m e of leaving service. 

23. T h e C o u r t fu r the r no tes t h a t t he G o v e r n m e n t have not 
c o m m e n t e d on the first app l i can t ' s submiss ions r e g a r d i n g a seven-year 
bonus , which bonus was d u e pr ior to t he t e r m i n a t i o n of he r ini t ial n ine -
year e n g a g e m e n t . 

24. Finally, t he C o u r t cons iders t h a t i n t e r e s t can be c l a imed from the 
d a t e s on which each e l e m e n t of pas t j jecuniary loss acc rued . 

25. In such c i r c u m s t a n c e s , a n d m a k i n g its a s s e s s m e n t on an equ i t ab l e 
bas is , t he C o u r t a w a r d s c o m p e n s a t i o n (inclusive of in t e re s t c l a imed) to 
t he first app l ican t in the s u m s of G B P 30,000 in respec t of pas t loss of 
e a r n i n g s , G B P 15,000 for fu tu re loss of e a r n i n g s a n d G B P 14,000 for the 
loss of t he benefi t of t he non -con t r i bu to ry service pens ion s c h e m e , m a k i n g 
a to ta l award of c o m p e n s a t i o n for pecun ia ry d a m a g e of G B P 59,000. 

O n the s a m e basis , t he C o u r t awards c o m p e n s a t i o n (inclusive of 
i n t e r e s t c l a imed) to the second app l ican t in t he s u m s of G B P 25,000 in 
respec t of fu tu re loss of e a rn ings and G B P 15,000 for t he loss of the 
benefi t of the non-con t r ibu to ry service pens ion s c h e m e , m a k i n g a to ta l 
award of c o m p e n s a t i o n for p e c u n i a r y d a m a g e of G B P 40,000. 
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C. C o s t s a n d e x p e n s e s 

26. T h e app l ican t s r e q u e s t e d r e i m b u r s e m e n t of legal costs and 
expenses , in t he to ta l s u m of G B P 50,731.57, for t he Conven t ion 
p roceed ings up to t he d a t e of the h e a r i n g in this C o u r t on 18 M a y 1999. 
T h e y c la imed G B P 36,711.63 (inclusive of va lue -added t ax - VAT) as 
r e g a r d s the i r ini t ial r e p r e s e n t a t i o n by a firm of solicitors and the i r 
s u b s e q u e n t r e p r e s e n t a t i o n by Liber ty , and G B P 24,019.94 (inclusive of 
VAT) for r e p r e s e n t a t i o n by two j u n i o r counse l . No c la im was m a d e for 
any costs i ncu r r ed af ter the h e a r i n g . 

In desc r ib ing the financial d e m a n d s on h im af ter d i scha rge , the second 
app l ican t r e fe r red to a solicitor 's bill of costs in t h e s u m of G B P 808.83 
r e l a t i ng to his p roceed ings before t he I n d u s t r i a l T r i b u n a l . However , he 
c l a imed r e i m b u r s e m e n t of only G B P 200, be ing the cost of filing ce r t a in 
d o c u m e n t s in t he H i g h C o u r t a n d in t he C o u r t of Appea l , which he had 
paid and which were not covered by d o m e s t i c legal aid. 

27. T h e G o v e r n m e n t accep ted some r e i m b u r s e m e n t of legal costs and 
expenses . However , they sugges ted a r educ t ion to t ake account of the 
C o u r t ' s findings in t he pr inc ipa l j u d g m e n t on t he c o m p l a i n t s u n d e r 
Ar t ic les 3 , 10 and 14 of the Conven t ion . In add i t ion , they a r g u e d t h a t the 
evidence a n d issues ra ised in t he d o m e s t i c p roceed ings largely m i r r o r e d 
those in t h e C o n v e n t i o n p roceed ings , so t h a t the bulk of t he Conven t i on 
work was done pr ior to t he i n t roduc t ion of the p r e s e n t app l ica t ions . Both 
appl ica t ions , and the r e l a t ed appl ica t ions of M r Lus t ig -P rean and 
M r B e c k e t t , c lear ly ra ised the s a m e issues , accord ing to t he G o v e r n m e n t , 
yet t h e p r e s e n t app l i can t s i n s t r u c t e d t he i r own legal r e p r e s e n t a t i v e s . 
Given the s u m s c l a imed for work done by counse l a n d t h e l a t t e r ' s 
expe r i ence , t h e G o v e r n m e n t s u b m i t t e d t h a t the add i t iona l sol ici tors ' 
legal costs a n d expenses c l a imed were u n n e c e s s a r y a n d u n r e a s o n a b l e as 
to q u a n t u m . 

28. T h e C o u r t recal ls t h a t only legal costs and expenses found to have 
been ac tua l ly and necessar i ly i ncu r r ed and which a r e r ea sonab l e as to 
q u a n t u m are recoverable u n d e r Art ic le 41 of the Conven t i on (see , a m o n g 
o the r a u t h o r i t i e s , Nikolova v. Bulgaria [ G C ] , no. 31195/96, § 79, E C H R 
1999-11. 

29. As to t he second app l i can t ' s c la im for G B P 200 as r e g a r d s the 
jud ic ia l review p roceed ings , t he C o u r t no tes t h a t his sol ici tors , who 
r e p r e s e n t e d h im d u r i n g the d o m e s t i c p roceed ings , conf i rmed by l e t t e r 
t ha t t he second app l ican t d i s cha rged the se d o m e s t i c filing fees h imsel f 
and the C o u r t cons iders this c la im r e a s o n a b l e . 

30. T u r n i n g to t he costs of t he C o n v e n t i o n p roceed ings , the C o u r t does 
not accept t h e G o v e r n m e n t ' s con t en t i on t h a t t he n a t u r e of the app l i can t s ' 
submiss ions to the d o m e s t i c cou r t s in the jud ic ia l review proceed ings and 
to this C o u r t u n d e r the Conven t i on were subs tan t i a l ly t he s a m e . It also 
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recal ls t h a t the vo luminous r epo r t of the H o m o s e x u a l i t y Policy 
Asse s smen t T e a m (descr ibed in the pr inc ipa l j u d g m e n t , §§ 51-62) was 
pub l i shed af ter t he d o m e s t i c p roceed ings had t e r m i n a t e d . T h a t r epo r t 
fo rmed the basis of the G o v e r n m e n t ' s core a r g u m e n t s before th is 
C o u r t in favour of the a r m e d forces ' policy aga ins t homosexua l s (ibid., 
§§ 95-99) a n d was r easonab ly the subject of s u b s t a n t i a l submiss ions by 
the app l i can t s . 

In add i t ion , a n d c o n t r a r y to the G o v e r n m e n t ' s posi t ion, the C o u r t does 
not cons ider t h a t its conclusions in t he p r inc ipa l j u d g m e n t on the 
app l i c an t s ' compla in t s u n d e r Ar t ic les 3, 10 and 14 imply tha t the 
assoc ia ted legal costs and expenses were unnecessa r i ly i n c u r r e d or were 
u n r e a s o n a b l e as to q u a n t u m (see Jordan v. the United Kingdom, no. 30280/ 
96, § 42, 14 M a r c h 2000, u n r e p o r t e d ) . Th i s is pa r t i cu la r ly so since all t he se 
c o m p l a i n t s were dec l a r ed admiss ib le , de ta i l ed reasons led to the C o u r t ' s 
finding of no violat ion of Art ic le 3, and the p a r t i e s ' submiss ions on t h e 
c o m p l a i n t s u n d e r Ar t ic les 10 a n d 14 w e r e not ex tens ive . 

Moreover , the C o u r t no tes t h a t , a p a r t from the ini t ia l i n t roduc t ion of 
t he first app l i can t ' s case u n d e r t he C o n v e n t i o n , t he app l i can t s s h a r e d 
legal r e p r e s e n t a t i v e s . 

3 1 . However , t he C o u r t cons iders , as did t h e G o v e r n m e n t , t ha t the 
issues in t he app l i c an t s ' cases were very s imi la r . In addi t ion , a n d while 
t he app l i can t s w e r e en t i t l ed to ins t ruc t such lawyers as they chose , 
the C o u r t would ag ree wi th the G o v e r n m e n t t h a t , given the not 
incons iderab le involvement of bo th counsel in t h e case , t he add i t iona l 
costs c l a imed by L iber ty ajspear high. In add i t ion , t he C o u r t notes t h a t 
each of t he t h r e e fee e a r n e r s advised on the ini t ia l appl ica t ion , each 
a t t e n d e d two m e e t i n g s on the case , each advised on just sa t is fact ion and 
each a t t e n d e d the h e a r i n g before this Cou r t . It does not cons ider t h a t t he 
costs c l a imed t ake accoun t of this dup l ica t ion of work . 

Accordingly, t he C o u r t concludes t h a t t he legal costs and expenses for 
which the app l i can t s c la im r e i m b u r s e m e n t , p u r s u a n t to Art ic le 41 of the 
Conven t ion , c a n n o t all be cons ide red to have b e e n "necessar i ly" i ncu r r ed 
or to be " r ea sonab l e as to q u a n t u m " (see t he Observer and Guardian v. the 
U n i t e d K i n g d o m j u d g m e n t of 26 N o v e m b e r 1991, Ser ies A no. 216, pp . 37-
38, § 8 0 ) . 

32. In such c i r c u m s t a n c e s , the C o u r t awards G B P 200 to the second 
apj}licant as r e g a r d s his filing costs in the d o m e s t i c p roceed ings . 
Dec id ing on an equ i t ab le basis , t he C o u r t a lso awards a to ta l s u m 
of G B P 32,000 to the app l i can t s as r e g a r d s the legal costs a n d expenses 
of the i r Conven t i on p roceed ings . T h i s l a t t e r s u m is inclusive of any 
V A T which m a y be c h a r g e a b l e a n d is to be paid to t he app l i can t s less 
t he a m o u n t s paid to t he first aj^plicant by t he Counci l of E u r o p e in legal 
a id. 
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D. D e f a u l t i n t e r e s t 

33. Accord ing to t he in fo rma t ion avai lable to t he C o u r t , the s t a t u t o r y 
r a t e of i n t e r e s t appl icable in t he U n i t e d K i n g d o m at the d a t e of adop t ion 
of the p re sen t j u d g m e n t is 8% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by six votes to one 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the first app l i can t , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t becomes final accord ing 
to Art ic le 44 § 2 of the Conven t ion , t he following a m o u n t s : 

(i) G B P 19,000 (n ine t een t h o u s a n d p o u n d s s te r l ing) in respec t of 
non -pecun ia ry d a m a g e ; 
(ii) G B P 59,000 (fifty-nine t h o u s a n d pounds s te r l ing) in respec t of 
p e c u n i a r y d a m a g e ; and 

(b) t h a t s imple i n t e r e s t at a n a n n u a l r a t e of 8% shall be payable from 
the expiry of t he above -men t ioned t h r e e m o n t h s un t i l s e t t l e m e n t ; 

2. Holds by six votes to one 
(a) t h a t the r e s p o n d e n t S t a t e is to pay the second app l i can t , wi th in 
t h r e e m o n t h s from the d a t e on which the j u d g m e n t becomes final 
accord ing to Ar t ic le 44 § 2 of t he Conven t ion , t he following a m o u n t s : 

(i) G B P 19,000 ( n i n e t e e n t h o u s a n d pounds s te r l ing) in respec t of 
non -pecun ia ry d a m a g e ; 
(ii) G B P 40,000 (forty t h o u s a n d pounds s te r l ing) in r e spec t of 
p e c u n i a r y d a m a g e ; 
(iii) G B P 200 (two h u n d r e d p o u n d s s te r l ing) for t he costs and 
expenses of t he d o m e s t i c p roceed ings ; and 

(b) t h a t s imple in t e re s t at an a n n u a l r a t e of 8% shall be payable from 
the expi ry of t he above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

3. Holds by six votes to one 
(a) t h a t t he r e s p o n d e n t S ta te is to pay the app l i can t s , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t becomes final accord ing 
to Ar t ic le 44 § 2 of the C o n v e n t i o n , G B P 32,000 ( th i r ty- two t h o u s a n d 
pounds s te r l ing) for t he costs and expenses of the p roceed ings before 
the Conven t i on o rgans (inclusive of va lue -added t ax ) , less t he a m o u n t s 
paid by the Counci l of E u r o p e in legal aid to the first app l i can t ; and 
(b) t h a t s imple in te res t at an a n n u a l r a t e of 8% shall be payable from 
the expiry of t he above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

4. Dismisses u n a n i m o u s l y t he r e m a i n d e r of the app l i c an t s ' c la ims for j u s t 
sa t isfact ion. 



212 S M I T H A N D G R A D Y v. T H E U N I T E D K I N G D O M J U D G M E N T ( J U S T S A T I S F A C T I O N ) 

J . - P . C . 
S.D. 

Done in Engl ish , a n d notified in wr i t i ng on 25 J u l y 2000, p u r s u a n t to 
Rule 77 §§ 2 and 3 of the Rules of C o u r t . 

S. D O L L É J . -P . C O S T A 

R e g i s t r a r P r e s i d e n t 

In accordance wi th Ar t ic le 45 § 2 of the Conven t i on and Rule 74 § 2 of 
t he Rules of C o u r t , t he par t ly d i s sen t ing a n d pa r t ly c o n c u r r i n g opinion of 
M r Louca ides is a n n e x e d to this j u d g m e n t . 
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P A R T L Y D I S S E N T I N G A N D P A R T L Y C O N C U R R I N G 
O P I N I O N O F J U D G E L O U C A I D E S 

I beg to differ from the j u d g m e n t of t he C o u r t on j u s t sa t is fact ion u n d e r 
Art ic le 41 of t he Conven t ion . In t h a t j u d g m e n t , the major i ty based the i r 
award of c o m p e n s a t i o n to t he app l i can t s on all of t he violat ions found in 
t he pr inc ipa l j u d g m e n t of 27 S e p t e m b e r 1999. However , my view was tha t 
t h e r e had not b e e n a violat ion of Art ic le 8 as a resul t of t he app l i can t s ' 
d i scha rge from the a r m e d forces on t he g round of t he i r homosexua l i ty . 
Moreover , t h a t d i scha rge e l e m e n t was , in my opinion, the mos t 
s u b s t a n t i a l pa r t of the app l i c an t s ' cases . I c anno t , t he re fo re , ag r ee with 
t he Art ic le 41 j u d g m e n t . F u r t h e r m o r e , I do not th ink t h a t , in these 
c i r c u m s t a n c e s , it would serve any useful purjDose for m e to e s t i m a t e 
s epa ra t e ly t he j u s t sa t is fact ion to award to t he app l i can t s for those 
violat ions in respec t of which I did ag ree wi th the major i ty . 

I should add, however , t h a t in my opinion the a s s e s s m e n t of non-
pecun ia ry d a m a g e in this case should have t a k e n account of t h e fact t h a t , 
on t he i r e n l i s t m e n t , t h e app l i can t s were aware of the risk of the i r be ing 
d i scha rged from the a r m e d forces on t he g r o u n d of the i r homosexua l i t y in 
p u r s u a n c e of t he re levan t official policy of t he Min i s t ry of Defence , which 
had b e e n b r o u g h t to the i r a t t e n t i o n . In so far as th is p r io r knowledge was 
not t a k e n in to account by the major i ty , I cons ider t he a m o u n t a w a r d e d in 
respec t of non -pecun ia ry d a m a g e to be excessive. Even a p a r t from this 
l a t t e r point , I a m of the view t h a t t he award for non -pecun ia ry d a m a g e 
is, in any event , excessive. 





S M I T H E T G R A D Y c. R O Y A U M E - U N I 
(Requêtes ri" 33985/96 et 33986/96) 

TROISIÈME SECTION 

ARRÊT DU 25 JUILLET 20001 

(Satisfaction équitable) 

1. Traduction; original anglais. 
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SOMMAIRE1 

Satisfaction équitable - révocation d'homosexuels de l'armée 

Article 41 

Préjudice moral - Révocation d'homosexuels de l'armée - Caractère indiscret de l'enquête - Effet 
de la révocation sur les carrière et avenir - Caractère absolu de l'interdiction fondée sur des 
caractéristiques personnelles innées - Effets psychologiques el émotionnels de la révocation -
Préjudice matériel - Caractère incertain par essence du préjudice découlant de la perte d'un 
emploi - Appréciation équitable des perles - Difficulté à transposer dans la vie civile un 
emploi militaire - Perte de perspectives - Perte de droits à pension - Frais et dépens -
Réitération des tâches 

* 
* * 

Par un arrêt du 27 septembre 1999 (Smith et Grady c. Royaume-Uni, n"s 33985/96 et 
33986/96, CEDH 1999-VI), la Cour a dit qu'il y avait eu violation de l'article 8 de la 
Convention s'agissant des enquêtes menées par les forces armées sur l'orientation 
sexuelle des requérants et du fait de la révocation des intéressés de l'armée pour 
homosexualité. La Cour a aussi conclu à la violation de l'article 13 de la Convention 
combiné avec l'article 8. Elle a réservé la question de la satisfaction équitable. 

Article 41 : a) Dommage moral: dans son arrêt au principal, la Cour a estimé que 
les investigations et les révocations subséquentes constituaient des ingérences 
«particulièrement graves» dans la vie privée des requérants : en premier lieu, le 
processus d'enquête était «exceptionnellement indiscret», en second lieu, la 
révocation des intéressés avait une «profonde incidence sur leurs carrières et 
avenir» et, en troisième lieu, la nature générale et absolue de l'interdiction des 
homosexuels des forces armées avait entraîné la révocation des requérants pour 
un motif lié à une caractéristique personnelle innée n'ayant rien à voir avec leur 
conduite ou leurs états de service. De toute évidence, les investigations et les 
révocations constituaient des événements fort déstabilisants dans la vie des 
intéressés et avaient eu un impact émotionnel et psychologique sur chacun 
d'entre eux. La Cour accorde donc à chaque requérant 19000 livres sterling 
(GBP) au titre du dommage moral. 

b) Dommage matériel: un calcul précis des sommes qu'il y aurait lieu d'accorder 
pour aboutir à une réparation intégrale des pertes matérielles subies par les 
requérants n'est pas possible du fait du caractère incertain par essence des 
dommages découlant des violations. Si la Cour n'accepte pas l 'argument du 
Gouvernement selon lequel aucune somme ne devrait être allouée pour les pertes 
futures compte tenu des nombreux facteurs impondérables entrant en jeu dans leur 
évaluation, il reste que plus le temps écoulé depuis la révocation des intéressés est 
important et plus le dommage devient incertain. En conséquence, la Cour doit 
trancher la question du montant de la satisfaction équitable par rapport aux 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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pertes passées et futures; elle jouit en la matière d'un pouvoir d'appréciation dont 
elle use en fonction de ce qu'elle estime équitable. La Cour avait évoqué dans l'arrêt 
au principal la carrière relativement intéressante que les requérants poursuivaient 
et elle avait aussi noté la nature singulière de l'armée et, par conséquent, la 
difficulté qu'il y avait à transposer directement clans la vie civile des qualifications 
et expériences essentiellement militaires. Les différences importantes entre la vie 
et les qualifications militaires, d'une part, et civiles, d'autre part, ainsi que l'impact 
émotionnel et psychologique des enquêtes et des révocations subséquentes ont 
compliqué pour les requérants la recherche d'un emploi civil équivalant à leur 
emploi militaire. Les parties ne sont pas d'accord sur les bases dont doit partir 
l'évaluation du dommage matériel, notamment sur les perspectives de carrière 
militaire et civile des intéressés. Il ne prête toutefois pas à controverse que les 
requérants avaient tous deux des perspectives de promotion. En outre, l'obligation 
de sortir du régime de pension non contributif représente une perte importante et 
les contributions qui seraient nécessaires pour obtenir une pension équivalente dans 
le cadre d'un régime privé sont probablement considérables. Les requérants 
peuvent donc raisonnablement demander une réparation à ce titre. Statuant en 
équité, la Cour alloue à la première requérante 30000 GBP pour manque à gagner 
passé, 15 000 GBP pour manque à gagner futur et 14000 GBP pour perte du 
bénéfice du régime de pension. Sur la même base, elle alloue au second requérant 
25 000 GBP pour manque à gagner futur et 15 000 GBP pour perte du bénéfice du 
régime de pension. 

c) Frais et dépens : la Cour n'estime pas que la nature des observations présentées 
devant les juridictions internes et devant elle soit pratiquement la même. Elle 
rappelle aussi que le volumineux rapport qui a constitué le nœud de 
l 'argumentation du Gouvernement devant elle et a fait à juste titre l'objet 
d'observations substantielles de la part des requérants, a été publié après 
l'achèvement de la procédure interne. En outre, la Cour ne considère pas que ses 
conclusions dans l'arrêt au principal relativement aux articles 3, 10 et 14 
impliquent que les frais et dépens y afférents aient été exposés inutilement ou 
aient été d'un montant déraisonnable, d'autant que les griefs avaient été déclarés 
recevables. Toutefois, les questions litigieuses dans les deux affaires étaient très 
similaires et si les requérants étaient en droit de prendre les avocats de leur choix, 
les sommes réclamées ne tiennent pas compte de la réitération des tâches. En 
conséquence, tous les frais et dépens dont les requérants demandent le 
remboursement ne peuvent être considérés comme ayant été «nécessairement» 
exposés ou raisonnables. La Cour alloue donc certaines sommes en équité. 

Jurisprudence citée par la Cour 
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Young, James et Webster c. Royaume-Uni (article 50), arrêt du 18 octobre 1982, 
série A n" 55 
Observer et Guardian c. Royaume-Uni, arrêt du 26 novembre 1991, série A n" 216 
Vogt c. Allemagne, arrêt du 26 septembre 1995, série A n° 323 
Papamichalopoulos et autres c. Grèce (article 50), arrêt du 31 octobre 1995, série A 
n° 330-B 
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En l 'af fa ire S m i t h e t G r a d y c. R o y a u m e - U n i , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t en u n e c h a m b r e composée de : 
M M . J . -P . C O S T A , p r é s i d e n t , 

W. F U H R M A N N , 

L . L O U C A I D E S , 

P. K Û R I S , 

Sir Nicolas B R A T Z A , 

M""' H .S . G R È V E , 

M. K . TRA]A,juges, 

et de M " " S. D O L L É , greffière de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil le 4 ju i l le t 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E E T F A I T S 

1. A l 'origine de l 'affaire se t rouven t deux r e q u ê t e s ( n o s 33985/96 et 
33986/96) d i r igées con t re le R o y a u m e - U n i de G r a n d e - B r e t a g n e e t 
d ' I r l ande du Nord et don t d e u x re s so r t i s san t s de cet E t a t , M " 1 ' J e a n e t t e 
S m i t h et M. G r a e m e G r a d y («la p r e m i è r e et le second r e q u é r a n t s » ) , 
ava ien t saisi la C o m m i s s i o n e u r o p é e n n e des Droi t s de l ' H o m m e («la 
C o m m i s s i o n » ) r e s p e c t i v e m e n t le 9 et le 6 s e p t e m b r e 1996 en ve r tu de 
l ' ancien ar t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s de 
l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. D a n s son a r r ê t d u 27 s e p t e m b r e 1999 (« l ' a r r ê t au p r i nc ipa l» ) , la 
C o u r a dit qu ' i l y avait eu violat ion de l 'ar t ic le 8 de la Conven t ion 
s ' ag issant des e n q u ê t e s m e n é e s pa r les forces a r m é e s sur l ' o r ien ta t ion 
sexuel le des r e q u é r a n t s et d u fait de la révocat ion des in t é r e s sé s pour 
h o m o s e x u a l i t é , c o n f o r m é m e n t à la pol i t ique du m i n i s t è r e de la Défense à 
l ' encon t re des homosexue l s d a n s les forces a r m é e s . La C o u r a auss i conclu 
à la viola t ion de l 'ar t icle 13 c o m b i n é avec l 'ar t icle 8. Elle a e s t imé que les 
griefs des r e q u é r a n t s ne d o n n a i e n t lieu à a u c u n e ques t ion d i s t inc te sous 
l 'angle de l 'ar t icle 14 c o m b i n é avec l 'ar t icle 8. Elle a é g a l e m e n t dit qu ' i l n'y 
avait pas eu viola t ion de l 'a r t ic le 3 cons idéré i so lément ou c o m b i n é avec 
l 'ar t icle 14 et a jugé inut i le d ' e x a m i n e r les griefs des r e q u é r a n t s sur le 
t e r r a i n de l 'ar t ic le 10, pr is i so lément ou c o m b i n é avec l ' a r t ic le 14 (a r rê t 
Smith et Grady c. Royaume-Uni, n o s 33985/96 et 33986/96, §§ 112, 116, 123, 

128 et 139, C E D H 1999-VI). Le m ê m e j o u r , la C o u r s 'est p r o n o n c é e sur 
deux r e q u ê t e s s imi la i res c o n t e s t a n t la m ê m e pol i t ique du m i n i s t è r e de la 
D é f e n s e ; elle a conclu qu ' i l y avait eu viola t ion de l 'ar t ic le 8 et q u e les 
griefs fo rmulés pa r les r e q u é r a n t s sous l 'angle de l 'ar t ic le 14 combiné 
avec l 'a r t ic le 8 ne d o n n a i e n t lieu à a u c u n e ques t ion d i s t inc te (a r rê t 
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Lustig-Prean et Beckett c. Royaume-Uni, n o s 31417/96 et 32377/96 , §§ 105 et 

109, 27 s e p t e m b r e 1999, non publ ié ) . 
3. Les r e q u é r a n t s ont p r é s e n t é en avril 1999 des d e m a n d e s de 

sat is fact ion équ i t ab le au t i t r e de l 'ar t ic le 41 de la C o n v e n t i o n et la C o u r 
a accepté d ' accorder plus de t e m p s aux p a r t i e s pour qu 'e l les s o u m e t t e n t 
des observa t ions s u p p l é m e n t a i r e s sur le sujet. D a n s l ' a r rê t au pr inc ipa l , la 
C o u r a donc cons idéré que la ques t i on soulevée sous l 'angle de l 'ar t ic le 41 
ne se t rouvai t pas en é t a t et qu 'e l l e devai t la rése rver , c o m p t e t enu de la 
possibi l i té d ' un accord e n t r e les p a r t i e s ( a r r ê t au pr inc ipa l , § 143, et 
point 6 du disposi t i f) . 

4. Le 3 février 2000, la C o u r a reçu les observa t ions du g o u v e r n e m e n t 
b r i t a n n i q u e («le G o u v e r n e m e n t » ) sur les p r é t e n t i o n s des r e q u é r a n t s sur 
le t e r r a i n de l 'ar t icle 41 et le 31 m a r s 2000 les c o m m e n t a i r e s de ces 
d e r n i e r s su r ces obse rva t ions . 

5. La c h a m b r e cons t i tuée au sein de la sect ion afin d ' e x a m i n e r la 
ques t ion de la sat isfact ion équ i t ab l e au t i t re de l 'ar t icle 41 de la 
Conven t ion c o m p r e n a i t de plein droi t Sir Nicolas Bra t za , j u g e élu au t i t re 
du R o y a u m e - U n i (ar t icles 27 § 2 de la Conven t ion et 26 § 1 a) du r è g l e m e n t ) 
e t M. J . -P . Cos ta , p rés iden t de la section (ar t ic les 12 et 26 § 1 a) du 
r è g l e m e n t ) . Les a u t r e s m e m b r e s dés ignés pa r ce d e r n i e r pour c o m p l é t e r la 
c h a m b r e é t a i en t M. L. Louca ides , M. P. Kûr i s , M. W. F u h r m a n n , 
M , m ' H .S . Grève et M. K. Tra j a (ar t ic le 26 § 1 b) du r è g l e m e n t ) . 

6. Aprè s consu l t a t ion des pa r t i e s , la c h a m b r e a décidé qu ' i l n 'y avait 
pas lieu de t en i r d ' aud ience s é p a r é e sur la ques t ion . 

E N D R O I T 

7. L 'ar t ic le 41 de la C o n v e n t i o n est ainsi libellé : 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

8. Les r e q u é r a n t s e s t i m e n t q u e le cons ta t de viola t ion pa r la C o u r ne 
suffirait pas à les d é d o m m a g e r des p e r t e s subies . Ils d e m a n d e n t tous deux 
r é p a r a t i o n pour pré judice m a t é r i e l et m o r a l ainsi q u e le r e m b o u r s e m e n t 
des frais et d é p e n s . Ils s o u t i e n n e n t q u e la C o u r devra i t s ' a t t a c h e r à 
r é t ab l i r a u t a n t q u e faire se peu t la s i t ua t ion d a n s laquel le ils se se ra ien t 
t rouvés s'ils n ' ava i en t pas é t é révoqués , ce t t e a p p r o c h e é t a n t conforme à 
celle de la C o u r e u r o p é e n n e de jus t i ce et des ju r id ic t ions na t iona le s d a n s 
les affaires de d i sc r imina t ion ainsi q u ' a u x pr inc ipes décou l an t des 
ar t ic les 13 et 41 de la Conven t i on . 

9. Le G o u v e r n e m e n t accep t e , en pr inc ipe , d ' a l louer u n e r é p a r a t i o n en 
a r g e n t , mais con tes t e les e s t i m a t i o n s des r e q u é r a n t s . Il cons idère 
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é g a l e m e n t q u e si la j u r i s p r u d e n c e de la C o u r r econna î t le pr inc ipe d ' une 
restitutio in integrum, elle prévoit auss i une a p p r o c h e plus la rge et plus 
souple en m a t i è r e de r é p a r a t i o n , en pa r t i cu l i e r lo rsque la C o u r est 
invitée à se l ivrer à des spécu la t ions q u a n t à l 'avenir . 

A. D o m m a g e m o r a l 

10. Les r e q u é r a n t s soll ici tent 30 000 livres s t e r l ing (GBP) et 
20 000 C B P , r e s p e c t i v e m e n t , en r é p a r a t i o n du d o m m a g e m o r a l subi ainsi 
q u ' u n i n t é r ê t de 8 % l 'an à c o m p t e r de la d a t e de la révocat ion . 

La p r e m i è r e r e q u é r a n t e e s t ime que l ' e n q u ê t e sur son o r i en t a t i on 
sexuel le et la révoca t ion des forces a r m é e s qui en a r é su l t é au seul mot i f 
d ' h o m o s e x u a l i t é furent p r o f o n d é m e n t d é g r a d a n t e s et h u m i l i a n t e s . Ces 
é v é n e m e n t s ont , selon elle, eu u n e inc idence néga t ive i m p o r t a n t e et 
d u r a b l e sur sa s a n t é m e n t a l e . Le r a p p o r t médica l de révoca t ion d a t é du 
4 oc tobre 1984 ind ique qu 'e l le souffre de dépress ion et d ' a n x i é t é et qu 'e l le 
p r e n d des a n t i d é p r e s s e u r s . La r e q u é r a n t e a auss i p r é s e n t é le r a p p o r t d 'un 
exper t psych ia t re d a t é du 3 1 m a r s 1999 qui décr i t son grave é t a t d ' anx ié t é 
pe r s i s t an t et la dép re s s ion qu' i l e n t r a î n e . D ' a p r è s le r a p p o r t , ces 
p r o b l è m e s , qui ne sont a p p a r u s q u ' e n 1993, sont liés aux difficultés que 
l ' in té ressée a r e n c o n t r é e s au sein des forces a r m é e s don t les m e s u r e s 
« s e m b l e n t dés invo l tes» . U n r a p p o r t médica l , é g a l e m e n t d a t é du 31 m a r s 
1999, décr i t ses difficultés psychologiques depu i s ju i l l e t 1994, m o m e n t où 
on lui prescr ivi t pour la p r e m i è r e fois des a n t i d é p r e s s e u r s , et fait é t a t de 
divers s y m p t ô m e s con t inus de s t r e s s ; d ' a p r è s ce r a p p o r t , c e r t a i n s d ' e n t r e 
eux s e r a i en t liés au t r a i t e m e n t qu 'e l l e a subi d a n s les forces a r m é e s . 

Le second r e q u é r a n t se décr i t c o m m e u n e p e r s o n n e r é s i s t a n t e , mais il 
a d m e t avoir t rouvé le p rocessus d ' e n q u ê t e h u m i l i a n t et d é g r a d a n t , les 
ques t ions posées ind i sc rè tes et i n su l t an t e s et la révocat ion des forces 
a r m é e s qu i s 'en est suivie au seul mot i f de son o r i e n t a t i o n sexuel le 
p r o f o n d é m e n t d é g r a d a n t e , b l e s san te et e x t r ê m e m e n t pén ib le . De plus, à 
cause de c e t t e s i tua t ion , il ne peu t plus poursu iv re u n e ca r r i è r e d a n s une 
profession qu ' i l a ima i t et d a n s laquel le il excel la i t . 

11. Le G o u v e r n e m e n t j u g e excessives les s o m m e s d e m a n d é e s p a r les 
r e q u é r a n t s et s u g g è r e u n m o n t a n t d e l ' o rd re de 10 000 à 15 000 G B P , un 
i n t é r ê t ne s ' imposan t pas p o u r qu ' i l y ait sa t is fact ion é q u i t a b l e d a n s la 
m e s u r e où ne sont pas en cause des s o m m e s d é p e n s é e s ou p e r d u e s par 
les r e q u é r a n t s . 

12. La C o u r rappe l le q u e , dans son a r r ê t au pr inc ipa l , elle a e s t imé que 
les inves t iga t ions et les révocat ions s u b s é q u e n t e s c o n s t i t u a i e n t des 
i ngé rences « p a r t i c u l i è r e m e n t g raves» d a n s la vie pr ivée des r e q u é r a n t s 
( a r r ê t au pr inc ipa l , § 90) et ce, pour t rois moti fs . En p r e m i e r lieu, la 
C o u r a j u g é q u e le p rocessus d ' e n q u ê t e é ta i t « e x c e p t i o n n e l l e m e n t 
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i nd i sc re t» et no té que c e r t a i n e s l ignes de q u e s t i o n n e m e n t é t a i en t 
« p a r t i c u l i è r e m e n t ind i sc rè tes et o f f ensan tes» . En second lieu, la C o u r a 
cons idé ré q u e la révocat ion des r e q u é r a n t s avai t une «pro fonde incidence 
su r leurs c a r r i è r e et a v e n i r » ; en t ro i s i ème lieu, elle a é t é f rappée pa r la 
n a t u r e g é n é r a l e et absolue de c e t t e po l i t ique qui a e n t r a î n é la révoca t ion 
des r e q u é r a n t s p o u r un mot i f lié à u n e c a r a c t é r i s t i q u e pe r sonne l l e innée 
n ' ayan t r i en à voir avec leur condu i t e ou leurs é t a t s de service (ibidem, 
§§ 91-93). D a n s l ' a r rê t au pr inc ipa l , il est é g a l e m e n t no té q u e la High 
Court, d a n s son a r r ê t r e n d u le 7 j u i n 1995, lors de la p r o c é d u r e de 
con t rô le j u r id i c t i onne l i n t e r n e , a qual if ié les é t a t s de service des 
r e q u é r a n t s d ' « e x e m p l a i r e s » (ibidem, § 92) et a t rouvé q u e ces d e r n i e r s 
ava ien t é té « a c c a b l é s » p a r leur révoca t ion (ibidem, § 30). M ê m e si elle n'y 
a pas vu une violat ion de l 'ar t icle 3, la C o u r a cons idéré ces faits d a n s ce 
c o n t e x t e c o m m e « i n d é n i a b l e m e n t pénib les et h u m i l i a n t s pour c h a c u n des 
r e q u é r a n t s » (ibidem, § 122). 

13. De l'avis de la C o u r , les inves t iga t ions et les révocat ions décr i t es 
d a n s l ' a r r ê t au pr inc ipa l c o n s t i t u e n t de t ou t e évidence des é v é n e m e n t s 
fort dés t ab i l i s an t s dans la vie des r e q u é r a n t s et il ne peut ê t r e exclu 
qu ' i ls c o n t i n u e n t à avoir u n i m p a c t émo t ionn e l et psychologique sur 
c h a c u n d ' e n t r e eux . D a n s ces cond i t ions , s t a t u a n t en é q u i t é , la C o u r 
accorde la s o m m e de 19 000 G B P à c h a q u e r e q u é r a n t au t i t r e du 
d o m m a g e m o r a l . Eu éga rd à la n a t u r e de la p e r t e , elle n ' e s t i m e pas ut i le 
d ' a cco rde r un i n t é r ê t sur c e t t e s o m m e . 

B. D o m m a g e m a t é r i e l 

14. Les deux r e q u é r a n t s p r é s e n t e n t des a r g u m e n t s dé ta i l lés su r le 
sujet. Ils a d m e t t e n t que les hypo thèses et les calculs r equ i s doivent ê t r e 
é tayés p a r des r a p p o r t s d ' expe r t i s e , tou t en faisant valoir qu ' i l s n 'on t pas 
les moyens d ' e n g a g e r un expe r t . 

15. La p r e m i è r e r e q u é r a n t e , a c t u e l l e m e n t au c h ô m a g e , d e m a n d e 
r é p a r a t i o n pour les p e r t e s pécun ia i r e s passées et fu tures . Elle sollicite un 
m o n t a n t de 64 186,20 G B P (y compr i s u n e p r i m e d ' a n c i e n n e t é de 
2 500 G B P à laquel le elle a u r a i t eu droi t au bout de sept a n s , soit en 
1996) à t i t r e de r é p a r a t i o n de ses p e r t e s d e ga in passées , c o m p t e t e n u de 
la différence e n t r e son revenu civil ( a v a n t a g e s sociaux et sa la i re) et la 
solde qu 'e l le a u r a i t p e r ç u e si elle é ta i t r e s t ée en fonction, pour la pér iode 
a l lan t de la d a t e de sa révocat ion au 18 ma i 1999. Elle d e m a n d e é g a l e m e n t 
q u e lui soit versé u n i n t é r ê t d e 8 % l 'an à c o m p t e r de la d a t e de sa 
révocat ion . Elle sou t ien t en o u t r e q u e la différence e n t r e son fu tur 
revenu civil et la solde qu 'e l l e pe rcevra i t se ra i t de 167 737 G B P . De plus , 
elle e s t ime qu 'e l l e p e r d r a 358 299,20 G B P p o u r ce qu i est de la pens ion 
mi l i t a i r e , en faisant ré férence à la p e r t e d ' i n d e m n i t é de cessa t ion de 
service ( s o m m e forfai taire) et des a l locat ions annue l l e s d u r a n t sa r e t r a i t e . 
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En ce qui concerne ses perspec t ives de ca r r i è r e d a n s l ' a r m é e , la 
r e q u é r a n t e déc la re qu 'e l le avait l ' in tent ion de t ravai l le r v ing t -deux ans 
d a n s les forces a r m é e s (sa déc la ra t ion de révocat ion d a t a n t du 10 août 
1994 précise q u e telle é ta i t son i n t en t i on ) . Elle sout ien t qu 'e l l e au ra i t é té 
p r o m u e au g r a d e de junior technician (soldat de p r e m i è r e classe) à la fin de 
son s t age de reconvers ion en j u i n 1995, sera i t devenue capora l en janv ie r 
1996, se rgen t en j anv ie r 1998, et qu ' i l faut n o r m a l e m e n t cinq à hui t ans de 
plus pour devenir se rgen t -che f et encore cinq a n n é e s s u p p l é m e n t a i r e s pour 
deveni r ad judan t et qu 'e l l e sera i t passée officier (ou a u r a i t o b t e n u un 
g r a d e équ iva len t ) avan t sa r e t r a i t e en 2011 . Elle fait valoir q u e ses é ta t s 
de service exempla i r e s , ses capac i tés et le fait d 'avoir accep té de suivre u n 
cours de reconvers ion pour deveni r inf i rmière en 1992 lui ont pe rmis 
d 'ob ten i r u n e p ro longa t ion de son c o n t r a t et d ' exce l len tes perspect ives 
de p romot ion . Elle précise q u e le r appor t de révocat ion du c o m m a n d a n t 
de la base ind iqua i t q u e ses r é su l t a t s au s tage de reconvers ion é ta ien t 
sa t is fa isants et «qu 'e l l e a u r a i t pu achever le cours avec succès» . 

Q u a n t à son emplo i civil depu i s sa révocat ion , la r e q u é r a n t e m e n t i o n n e 
l ' impact psychologique et méd ica l i m p o r t a n t et d u r a b l e de l ' e n q u ê t e et la 
révoca t ion qu i en est r é su l t ée ( p a r a g r a p h e 10 ci-dessus) en exp l iquan t que 
depu i s sa révocat ion , elle a pu s e u l e m e n t t rava i l l e r env i ron d ix-hui t mois 
d a n s u n e cha îne de p roduc t ion . Elle précise q u ' à cause de ses p rob lèmes 
psychologiques et m é d i c a u x , elle r i sque de se r e t rouve r au c h ô m a g e et de 
t ouche r une aide sociale j u s q u ' e n ma i 2001 , d a t e à laque l le elle pour ra i t 
env isager de c o m m e n c e r à t rava i l le r en t a n t q u e s o i g n a n t e . 

O u t r e ce fait et les difficultés év iden tes à t r a n s p o s e r d a n s la vie civile 
un emploi mi l i t a i r e , la r e q u é r a n t e précise q u e sa r e c h e r c h e d ' un emploi 
civil est e n t r a v é e p a r u n g r a n d n o m b r e d ' a u t r e s fac teurs . En p r e m i e r lieu, 
elle est obl igée de fourni r des expl ica t ions à p ropos de son cert i f icat de 
révocat ion qu i fait é t a t de «ces sa t ion de service p a r su i t e d ' incapac i té à 
s ' a cqu i t t e r de ses obl iga t ions p o u r c i rcons tances i n d é p e n d a n t e s de sa 
vo lon té» . En d e u x i è m e l ieu, la r e q u é r a n t e s'est ad re s sée à dix agences 
p o u r l ' emploi et a posé sa c a n d i d a t u r e à vingt postes en t a n t qu ' in f i rmiè re 
d ip lômée m a i s , c o m m e l ' indique la c o r r e s p o n d a n c e p r o d u i t e , le min i s t è r e 
de la Défense a b e a u c o u p t a r d é à c o m m u n i q u e r des r é fé rences et des 
in fo rmat ions aux emp loyeu r s po ten t i e l s , ce qu i lui a u r a i t fait pe rd re 
ce r t a ines possibi l i tés de t rouver un emploi . En t ro i s i ème lieu, la 
r e q u é r a n t e p r é t e n d que ses perspec t ives d ' e m b a u c h é et de sa la i re se 
t r ouven t r édu i t e s pa r le fait q u e les forces a r m é e s ne l 'ont pas au to r i sée 
à achever les e x a m e n s s a n c t i o n n a n t sa pa r t i c ipa t ion au s tage de 
reconvers ion en s e p t e m b r e 1994, ce qu i lui a u r a i t p e r m i s de t ravai l ler 
c o m m e inf i rmière d a n s la vie civile. La r e q u é r a n t e a d m e t qu ' i l y a peu 
d ' emplo i s d isponibles p o u r inf i rmières conf i rmées ma i s q u e , quoi qu ' i l en 
soit, ces pos tes se ron t pourvus à c o m p t e r de l 'an 2000 p a r des a ides-
so ignan te s t o u c h a n t u n sa la i re de 7 000 à 9 000 G B P p a r an . 
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Son éva lua t ion du m a n q u e à g a g n e r au t i t re de sa pension se fonde sur le 
g r a d e d'officier qu 'e l le a u r a i t a t t e i n t et sur une longévité a l léguée de 
qua t r e -v ing t s ans . Son calcul du m a n q u e à g a g n e r au t i t r e de son sa la i re 
se fonde sur u n e p romot ion qu 'e l le c a n t o n n e au g r a d e de s e rgen t 
pour j a n v i e r 1998, sur les sa la i res appl icables en avril 1999 ( c o m m u n i q u é s 
p a r le G o u v e r n e m e n t ) sans ten i r c o m p t e des p robab les a u g m e n t a t i o n s de 
sa la i re ou p r i m e s u l t é r i eu re s et des a l locat ions sociales appl icables en 1998. 

16. Le second r e q u é r a n t , qu i est a c t u e l l e m e n t a d m i n i s t r a t e u r au 
b u r e a u london ien du Chicago Board qf Trade, d e m a n d e r é p a r a t i o n un i 
q u e m e n t p o u r le m a n q u e à g a g n e r futur . 

Il r e v e n d i q u e la s o m m e de 185 497,09 G B P à t i t r e de r é p a r a t i o n , é t a n t 
d o n n é q u e les r evenus qu ' i l a u r a i t pe rçus a p r è s le l ' T avril 1999 (sur la base 
des chiffres des sa la i res p o u r avril 1999 ind iqués pa r le G o u v e r n e m e n t ) 
a u r a i e n t dépassé son revenu civil po t en t i e l . Q u a n t à son r é g i m e de 
pens ion mi l i t a i r e , il sollicite à t i t r e de r é p a r a t i o n la s o m m e de 
599 217 G B P r e p r é s e n t a n t la différence e n t r e la pens ion p révue p a r le 
r é g i m e de pens ion mi l i t a i r e et celle p révue p a r son r é g i m e de r e t r a i t e 
civil a c tue l . Bien q u e ce soit é g a l e m e n t un r é g i m e non contr ibut i f , ce 
d e r n i e r est n e t t e m e n t moins i n t é r e s s a n t q u e le r é g i m e mi l i t a i re . 

Lors d u calcul des p e r t e s ci-dessus, le r e q u é r a n t est pa r t i de l 'hypothèse 
qu ' i l a u r a i t pr is sa r e t r a i t e en 2018. Il fait é g a l e m e n t valoir q u e d a n s 
l ' in terval le , il a u r a i t é té p r o m u s e r g e n t en 1997, qu' i l a u r a i t o b t e n u a u 
c o m m a n d e m e n t de base le pos te de l i e u t e n a n t en 1999, celui de chef 
d ' e scadron en 2004 et de l i eu tenan t -co lone l en 2010. Il se fonde sur les 
chiffres des soldes mi l i t a i res fournis pa r le G o u v e r n e m e n t pour 1999, 
précise q u ' a u c u n e a u g m e n t a t i o n de solde ou p r i m e n ' a é té prise en 
c o m p t e d a n s ses calculs et qu ' i l s'est m o n t r é t r è s p r u d e n t d a n s 
l ' éva lua t ion du r y t h m e de ses éven tue l l es p r o m o t i o n s . Il fait valoir q u e 
ses é t a t s de service e x e m p l a i r e s et les a p p r é c i a t i o n s o b t e n u e s c a d r e n t 
avec les p r o m o t i o n s mi l i t a i r e s évoquées c i -dessus . Q u a n t à l 'emploi civil 
qu ' i l occupe a c t u e l l e m e n t , il pa r t du pr inc ipe q u e son sa la i re a u g m e n t e r a 
de 3,35 % p a r an , é t a n t d o n n é q u e la s t r u c t u r e du pe r sonne l d a n s le service 
où il t ravai l le ne laisse e s p é r e r a u c u n e p r o m o t i o n . 

17. Le G o u v e r n e m e n t a d m e t qu ' i l peu t y avoir des cas où il se ra i t 
a p p r o p r i é d 'a l louer une r é p a r a t i o n pour d o m m a g e m a t é r i e l d a n s ce type 
de s i t ua t ion . Il d é s a p p r o u v e toutefois ce r t a in s pr inc ipes , hypo thèses et 
calculs sous - t endan t l ' éva lua t ion des r e q u é r a n t s et , en c o n s é q u e n c e , les 
t a u x d ' i n d e m n i s a t i o n r é c l a m é s p a r eux . Il e s t ime q u ' a u c u n e r é p a r a t i o n 
ne dev ra i t ê t r e oc t royée p o u r les ga ins fu turs , c o m p t e t enu des n o m b r e u x 
fac teu r s i m p o n d é r a b l e s qu i e n t r e n t e n j e u d a n s leur éva lua t ion . 

P o u r ce qu i est de la p r e m i è r e r e q u é r a n t e , le G o u v e r n e m e n t m e n t i o n n e 
u n e é t u d e su r les prévis ions de c a r r i è r e réa l i sée pa r les forces a r m é e s et 
achevée en avril 1999, et a d m e t q u e la r e q u é r a n t e a u r a i t é té p r o m u e 
au g r a d e de se rgen t en j a n v i e r 1998, ma i s q u e sa p r o m o t i o n u l t é r i e u r e 
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é ta i t tout à fait i n c e r t a i n e . Toute fo i s , tout en r econna i s san t l ' impact 
émo t ionne l que sa révoca t ion a eu sur elle, le G o u v e r n e m e n t ne peu t 
souscr i re à l ' idée que la r e q u é r a n t e ait é té incapab le de t ravai l le r si ce 
n 'es t p e n d a n t la pé r iode de d ix-hui t mois m e n t i o n n é e et qu 'e l le ne puisse 
t rava i l l e r avan t 2001 . Il sou t i en t qu 'e l le a u r a i t dû e n t r e p r e n d r e d ' a u t r e s 
d é m a r c h e s pour ob ten i r un emploi et le t r ans fe r t de ses c o m p é t e n c e s 
d ' in f i rmiè re , n o t a m m e n t en poursu ivan t sa fo rma t ion . Q u a n t aux 
p r é t e n t i o n s c o n c e r n a n t sa pens ion , le G o u v e r n e m e n t conf i rme q u e lors 
de sa révocat ion, elle avait acquis le droi t à u n e i n d e m n i t é de 
2 968,62 G B P pour cessa t ion de service et le dro i t à u n e pens ion annue l l e 
de 989,54 G B P indexée et payable à l 'âge de so ixan te ans . Si elle avait 
q u i t t é les forces a r m é e s en j a n v i e r 1999 au g r a d e de se rgen t , elle au ra i t 
t ouché 8 524,32 G B P , d ' u n e p a r t , et 2 841,44 G B P pa r an, d ' a u t r e p a r t . Le 
G o u v e r n e m e n t ind ique q u e la r e q u é r a n t e n ' a pas t e n u c o m p t e du fait 
qu 'e l le au ra i t pu t o u c h e r u n e pens ion si elle avai t ob tenu le d ip lôme 
d ' in f i rmière . 

E n ce qu i conce rne le second r e q u é r a n t , le G o u v e r n e m e n t m e n t i o n n e 
é g a l e m e n t l ' é tude sur les prévis ions de ca r r i è r e réa l i sée p a r les forces 
a r m é e s en avril 1999. Il a d m e t q u e le r e q u é r a n t a u r a i t eu des chances 
r a i sonnab le s d ' ê t r e sé lec t ionné pour une p r o m o t i o n au g r a d e de se rgen t 
de l 'air à la fin de 2001 et qu ' i l faut en m o y e n n e 8,6 a n s avan t d 'ob ten i r 
u n e a u t r e p r o m o t i o n , n u l l e m e n t g a r a n t i e et diff ici lement prévisible 
d 'a i l leurs . L ' é t u d e ind iqua i t donc des perspec t ives de service n e t t e m e n t 
in fér ieures à celles don t le second r e q u é r a n t fait é t a t . 

Q u a n t a u x p r é t e n t i o n s de l ' in té ressé r e l a t i v e m e n t à sa pens ion , le 
G o u v e r n e m e n t conf i rme q u ' à sa révocat ion , le r e q u é r a n t avait acquis le 
droi t à une i n d e m n i t é de cessa t ion de service de 10 121,55 G B P et à une 
pens ion de 3 373,85 G B P pa r an ( é g a l e m e n t indexée et payable à l 'âge de 
so ixan te ans ) . S'il é ta i t r es té en fonction, disons, j u s q u ' e n avril 1999, et 
avait a t t e i n t le g r a d e de s e rgen t de l 'air, il a u r a i t touché 18 535,95 G B P 
et 6 178,65 G B P p a r an , r e s p e c t i v e m e n t . Toutefo is , le G o u v e r n e m e n t 
e s t ime q u e le m a n q u e à g a g n e r au t i t r e de la pens ion devra i t ê t r e t r a i t é 
c o m m e u n e p e r t e fu tu re et calculé sur la base des cot i sa t ions que les forces 
a r m é e s a u r a i e n t ve r sées au r é g i m e de pens ion au nom du second 
r e q u é r a n t et non sur la base de la p e r t e d ' u n e s o m m e forfai ta ire et des 
a l locat ions annue l l e s de pens ion . De plus , le G o u v e r n e m e n t cons idère 
q u e le second r e q u é r a n t a la possibi l i té de cot iser en vue d ' o b t e n i r une 
pens ion d 'un m o n t a n t au moins égal à celui de la pens ion qu ' i l au ra i t 
pe rçue au t i t r e du r é g i m e mi l i t a i re . 

En r é s u m é , le G o u v e r n e m e n t sou t i en t q u e , vu l ' i nce r t i tude des 
éva lua t ions s u s m e n t i o n n é e s , il est à la fois inévi table et souha i t ab l e de 
t r a i t e r de m a n i è r e a p p r o x i m a t i v e les p r é t e n t i o n s des r e q u é r a n t s au t i t re 
du d o m m a g e pécun i a i r e . Il p ropose d ' a l louer de ce chef à la p r e m i è r e 
r e q u é r a n t e un m o n t a n t n ' e x c é d a n t pas 10 000 ou 15 000 G B P . Il suggère 
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de n ' a cco rde r a u c u n e s o m m e au second r e q u é r a n t ou de lui en acco rde r 
une n ' e x c é d a n t pas 5 000 ou 10 000 G B P . 

18. La C o u r rappe l le q u ' e n p r inc ipe , un a r r ê t c o n s t a t a n t une viola t ion 
e n t r a î n e p o u r l 'E ta t d é f e n d e u r l 'obl igat ion j u r i d i q u e au r ega rd de la 
C o n v e n t i o n de m e t t r e un t e r m e à la violat ion et d ' en effacer les 
conséquences de m a n i è r e à r é t ab l i r a u t a n t q u e faire se peu t la s i t ua t ion 
a n t é r i e u r e à celle-ci ( a r r ê t P a p a m i c h a l o p o u l o s et a u t r e s c. Grèce du 
31 oc tobre 1995 {article 50), sér ie A n" 330-B, pp. 58-59, § 34) . 

Toute fo i s , en l 'espèce, un calcul précis des s o m m e s qu ' i l y a u r a i t lieu 
d ' acco rde r pour a b o u t i r à u n e r é p a r a t i o n in t ég ra l e (restitutio in integrum) 
r e l a t i v e m e n t aux p e r t e s ma té r i e l l e s subies pa r les r e q u é r a n t s n ' es t pas 
possible du fait du c a r a c t è r e i nce r t a in des d o m m a g e s décou l an t des 
violat ions ( a r r ê t Young, J a m e s et W e b s t e r c. R o y a u m e - U n i du 18 oc tobre 
1982 (article 50), sér ie A n" 55, pp. 6-7, § 11). Si la C o u r n ' accep te pas 
l ' a r g u m e n t du G o u v e r n e m e n t selon leque l a u c u n e s o m m e ne devra i t ê t r e 
a l louée p o u r les p e r t e s fu tures , c o m p t e t enu des n o m b r e u x fac teurs 
i m p o n d é r a b l e s e n t r a n t en j e u d a n s l eu r éva lua t ion , il r e s te q u e plus le 
t e m p s écoulé depu i s la révocat ion des r e q u é r a n t s est i m p o r t a n t et p lus le 
d o m m a g e devien t ince r ta in . 

19. E n c o n s é q u e n c e , la C o u r e s t ime q u e la ques t i on à t r a n c h e r est 
celle du m o n t a n t de la sat isfact ion équ i t ab l e , pa r r appor t aux p e r t e s 
passées et fu tu res , qu ' i l y a lieu d ' a cco rde r à c h a q u e r e q u é r a n t ; la C o u r 
jou i t en la m a t i è r e d ' un pouvoir d ' a p p r é c i a t i o n don t elle use en fonction de 
ce qu 'e l le e s t ime équ i t ab l e ( a r r ê t Sunday Times c. R o y a u m e - U n i du 
6 n o v e m b r e 1980 {article 50), sér ie A n° 38, p . 9, § 15). 

20. La C o u r rappe l le , en par t i cu l ie r , le p a r a g r a p h e 92 de l ' a r rê t a u 
pr incipal dans lequel elle expl ique pourquo i la révocat ion des in té ressés 
« a eu (...) une profonde incidence sur leurs ca r r i è r e et aven i r» . Elle 
m e n t i o n n e « la ca r r i è r e (...) r e l a t i v e m e n t i n t é r e s s a n t e » que les r e q u é r a n t s 
«poursu iva ien t (...) dans leur d o m a i n e pa r t i cu l i e r» , la d u r é e de leur 
service, leur g r a d e au m o m e n t de leur révocat ion ainsi q u e les r a p p o r t s 
d ' éva lua t ion « t r è s posit ifs» des r e q u é r a n t s avan t et ap r è s l eur révocat ion. 
Sur ce d e r n i e r point , la C o u r no te q u e le G o u v e r n e m e n t a admis que ni les 
é t a t s d e service ni la condui te des r e q u é r a n t s n ' ava ien t d o n n é m a t i è r e à 
r ep roches et q u ' a u cours de la p r o c é d u r e jud ic ia i re la High Court avait 
qualifié l eu r s é t a t s de service d ' « e x e m p l a i r e s » . C e t t e ju r id ic t ion avai t 
aussi relevé qu' i l n 'y avait a u c u n e ra ison de croire q u e les r e q u é r a n t s 
n ' a u r a i e n t pas con t inué à r e m p l i r leurs fonctions avec u n e par fa i te 
efficacité et avec le sou t ien sans faille de leurs collègues ( a r r ê t a u 
pr inc ipa l , § 30) . 

La C o u r c o n s t a t e ensu i t e (ibidem, § 92) la n a t u r e s ingul iè re de l ' a r m é e 
sur laquel le le G o u v e r n e m e n t avai t ins is té d a n s sa pla idoir ie devan t la 
C o u r e t , p a r c o n s é q u e n t , la difficulté qu ' i l y a à t r a n s p o s e r d i r e c t e m e n t 
d a n s la vie civile des qual i f ica t ions et expé r i ences e s s e n t i e l l e m e n t 
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mi l i t a i res . La C o u r rappe l le q u ' u n e des ra isons p o u r lesquel les elle avait 
cons idéré la révocat ion de M™ Vogt de son pos te d ' e n s e i g n a n t e c o m m e 
« u n e m e s u r e t r è s r i g o u r e u s e » é ta i t que d a n s un pare i l cas un ense ignan t 
«se v e r r a p r e s q u e à coup sûr privé de la faculté d ' e x e r c e r la seule 
profession p o u r laquel le il ait u n e vocat ion , pour laque l le il a é té formé et 
d a n s laque l le il a acquis des a p t i t u d e s et de l ' expé r i ence» ( a r r ê t Vogt 
C . A l l e m a g n e du 26 s e p t e m b r e 1995, sér ie A n" 323 , p . 29, § 60). 

La C o u r est d 'avis q u e les différences i m p o r t a n t e s e n t r e la vie et les 
qual i f ica t ions mi l i t a i res , d 'une p a r t , et civiles, d ' a u t r e p a r t , ainsi que 
l ' impact é m o t i o n n e l et psychologique des e n q u ê t e s et des révocat ions 
s u b s é q u e n t e s ( p a r a g r a p h e 13 ci-dessus) ont compl iqué pour les 
r e q u é r a n t s la r e che rche d ' un emplo i civil équ iva lan t à l eur emploi 
mi l i t a i re . Les deux r e q u é r a n t s ava ien t accès à ce r t a ins s t ages de 
reconvers ion o rgan i sé s pa r les forces a r m é e s . Toutefo is , la p r e m i è r e 
r e q u é r a n t e a s o u t e n u qu 'e l l e avait é té p sycho log iquemen t t r op affectée 
p a r les é v é n e m e n t s e n t o u r a n t c e t t e révocat ion p o u r t i r e r p l e i n e m e n t et 
i m m é d i a t e m e n t profit de ces services. Le second r e q u é r a n t avai t , q u a n t à 
lui, pa r t i c ipé à un p r o g r a m m e de r é in se r t i on et avai t reçu u n e p r i m e de 
5 583 G B P . Il n ' a , c e p e n d a n t , pas r é c l a m é d 'a l loca t ion pour m a n q u e à 
g a g n e r passé . 

21 . Les pa r t i e s n e sont pas d ' accord su r les bases dont doit pa r t i r 
l ' éva luat ion du d o m m a g e m a t é r i e l , n o t a m m e n t sur les perspec t ives de 
ca r r i è r e s mi l i t a i r e et civile des in t é res sés a p r è s la d a t e de leur révocat ion. 

Il ne p r ê t e toutefois pas à con t roverse q u e la p r e m i è r e r e q u é r a n t e a 
c o m m e n c é sa c a r r i è r e mi l i t a i r e en 1989 à l 'âge de v ingt - t ro is ans , et s'est 
e n g a g é e pour la pé r iode m a x i m u m de neu f ans à laquel le elle pouvai t 
p r é t e n d r e . Elle a é t é p r o m u e capora l , puis r e c o m m a n d é e p o u r une 
p r o m o t i o n en 1991-1993 en t a n t que junior technician (soldat de p r e m i è r e 
c lasse) , ce t t e p r o m o t i o n é t a n t s u b o r d o n n é e à l ' a chèvemen t d 'un cours 
d ' in f i rmière . En 1992, elle ob t in t une place d a n s ce cours de reconvers ion 
et devai t passe r ses e x a m e n s de fin de fo rma t ion en s e p t e m b r e 1994, 
environ deux mois avant d ' ê t r e r évoquée . Il n ' e s t pas d a v a n t a g e con tes té 
q u ' à la d a t e de sa révocat ion , son sa la i re b r u t s 'élevait a p p r o x i m a t i v e m e n t 
à 34,22 G B P p a r j o u r . 

Le G o u v e r n e m e n t e s t ime q u e la p r e m i è r e r e q u é r a n t e a u r a i t dû 
p romouvo i r sa c a r r i è r e d ' in f i rmiè re en c o m p l é t a n t sa fo rmat ion , mais il 
ne con tes t e pas qu 'e l l e n ' a pas eu l ' au to r i sa t ion de pas se r les e x a m e n s du 
cours de reconvers ion à l ' emploi d ' in f i rmiè re avant sa révocat ion 
en s e p t e m b r e 1994 et q u e , d e l 'avis de son s u p é r i e u r h i é r a r c h i q u e , elle 
a u r a i t pu achever ce cours avec succès ( p a r a g r a p h e 15 c i -dessus) . De 
plus , le G o u v e r n e m e n t a d m e t q u e la r éuss i t e à cet e x a m e n lui au ra i t 
p e u t - ê t r e p e r m i s de deveni r s e rgen t en j a n v i e r 1998. Le G o u v e r n e m e n t 
s 'est é g a l e m e n t i n t e r r o g é sur les efforts de l ' i n té ressée pour ob ten i r un 
emplo i d a n s le civil, sans toutefois faire de c o m m e n t a i r e s sur les 



2 2 8 ARRÊT SMITH ET GRADY c. ROYAUME-UNI (SATISFACTION ÉQUITABLE) 

obse rva t ions dé ta i l l ées p r é s e n t é e s p a r elle sur les difficultés qu 'e l l e a 
r e n c o n t r é e s p o u r ob ten i r d u m i n i s t è r e de la Défense les ré fé rences et les 
in fo rmat ions r equ i ses . 

Il n ' e s t pas non plus c o n t e s t é q u e le second r e q u é r a n t a re joint les 
forces a r m é e s en 1980 alors qu ' i l avai t d ix-sept ans . En 1991, il avait 
o b t e n u le g r a d e de s e rgen t et avai t c o m m e n c é à t rava i l le r c o m m e 
sec ré t a i r e pr inc ipa l à W a s h i n g t o n , où il d i r igea l ' équipe du Britïsh Defence 
Intelligence Staff. A la d a t e de sa révocat ion , il pouvai t jus t i f i e r de p r e s q u e 
q u a t o r z e ans de service, son sa la i re b ru t é ta i t de 48,71 G B P p a r j o u r et le 
G o u v e r n e m e n t a d m e t qu ' i l avai t des chances r a i sonnab les d ' ê t r e p r o m u 
se rgen t de l 'air à la fin de 2001 . De p lus , selon les prévis ions de ca r r i è r e 
sur lesquel les s ' appuie le G o u v e r n e m e n t , si le r e q u é r a n t avai t accep té la 
p r o m o t i o n au g r a d e de s e rgen t de l 'air et le pos te qu i y é ta i t associé, avec 
l'aval de son s u p é r i e u r h i é r a r c h i q u e , il a u r a i t pu t rava i l le r j u squ ' à l 'âge de 
c inquan te -c inq ans , ce qui lui a u r a i t fait p r e n d r e sa r e t r a i t e en 2018. Bien 
q u e la p r o m o t i o n au-de là du g r a d e de s e r g e n t de l 'air ne fût n u l l e m e n t 
g a r a n t i e , d ' ap rè s les prévis ions de ca r r i è r e la d u r é e m o y e n n e d ' a t t e n t e 
p o u r u n e tel le p r o m o t i o n é ta i t de 8,6 ans , de sor te q u e la p r o m o t i o n 
sera i t i n t e r v e n u e avant la d a t e de r e t r a i t e i nd iquée en d e r n i e r . 

22. La C o u r es t ime en o u t r e q u e le fait d 'avoir dû sor t i r du r ég ime de 
pens ion con t r ibu t i f a r e p r é s e n t é u n e p e r t e i m p o r t a n t e p o u r les 
r e q u é r a n t s . 

La s o m m e forfai ta ire et la pens ion de r e t r a i t e q u e la p r e m i è r e 
r e q u é r a n t e t o u c h e r a sont n e t t e m e n t in fé r ieures a u x m o n t a n t s qu 'e l l e 
a u r a i t pe rçus si elle n 'ava i t pas é t é r évoquée , m ê m e si elle n 'avai t p a s 
ob tenu les p r o m o t i o n s p révues avant sa r e t r a i t e . Bien q u ' a u c u n chiffre 
précis n ' a i t é té fourni , la C o u r a d m e t q u e les con t r ibu t ions qu i s e ra i en t 
nécessa i res p o u r o b t e n i r u n e pens ion équ iva l en t e d a n s le cad re d 'un 
r é g i m e privé sont p r o b a b l e m e n t cons idé rab les . Il en est de m ê m e , ma i s 
d a n s u n e m o i n d r e m e s u r e , pour le second r e q u é r a n t . Il est vrai que son 
emploi ac tue l offre u n r é g i m e de r e t r a i t e non contr ibut i f . L ' i n t é re s sé 
sout ien t toutefois q u e ce r é g i m e p r é s e n t e des a v a n t a g e s n e t t e m e n t 
m o i n d r e s q u e ceux du r é g i m e mi l i t a i re . 

La C o u r cons idère que les r e q u é r a n t s peuven t r a i s o n n a b l e m e n t 
d e m a n d e r r é p a r a t i o n pour la p e r t e q u ' e n t r a î n e la fin de leur pa r t i c ipa t ion 
au r ég ime de pension mi l i ta i re non con t r ibu t i f à c o m p t e r de la d a t e de leur 
révocat ion, n o v e m b r e et d é c e m b r e 1994 r e spec t i vemen t . Le m o n t a n t de la 
pe r t e est n é c e s s a i r e m e n t hypo thé t i que puisqu ' i l dépend n o t a m m e n t de la 
pér iode p e n d a n t laquel le les r e q u é r a n t s s e ra i en t res tés dans l ' a rmée ainsi 
q u e de leur g r a d e au m o m e n t de leur d é p a r t . 

23 . La C o u r no te en o u t r e q u e le G o u v e r n e m e n t n ' a fait a u c u n 
c o m m e n t a i r e su r les d e m a n d e s de la p r e m i è r e r e q u é r a n t e c o n c e r n a n t 
une i n d e m n i t é sur sept ans qui é ta i t exigible avan t la fin de son 
e n g a g e m e n t ini t ial de neu f ans . 
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24. Enfin, la C o u r e s t i m e q u e des i n t é r ê t s peuven t ê t r e r éc l amés à 
c o m p t e r de la d a t e à laquel le est su rvenu c h a q u e é l é m e n t de la pe r t e 
pécun ia i r e pas sée . 

25. D a n s ces cond i t ions , et s t a t u a n t en é q u i t é , la C o u r a l loue ( in t é rê t s 
compr is ) à la p r e m i è r e r e q u é r a n t e une r é p a r a t i o n de 30 000 G B P pour 
m a n q u e à g a g n e r passé , 15 000 G B P pour m a n q u e à g a g n e r futur et 
14 000 G B P p o u r p e r t e du r ég ime de pens ion mi l i ta i re non contr ibutif , 
soit au to ta l 5 9 0 0 0 G B P p o u r pré judice m a t é r i e l . 

S t a t u a n t tou jours e n é q u i t é , la C o u r a l loue a u second r e q u é r a n t une 
r é p a r a t i o n ( i n t é r ê t s compr i s ) de 25 000 G B P pour m a n q u e à g a g n e r 
futur et 15 000 G B P pour p e r t e du r é g i m e d e pens ion mi l i t a i re non 
contr ibutif , soit au to ta l 40 000 G B P pour pré jud ice m a t é r i e l . 

C. Fra is e t d é p e n s 

26. Les r e q u é r a n t s soll ici tent le r e m b o u r s e m e n t d ' un m o n t a n t to ta l de 
50 731,57 G B P p o u r les frais et d é p e n s af férents à la p r o c é d u r e devan t les 
o r g a n e s de la C o n v e n t i o n j u s q u ' à l ' aud ience du 18 m a i 1999 devan t la 
Cour . Ils d e m a n d e n t 36 711,63 G B P ( taxe sur la va leur a joutée (TVA) 
compr i se ) p o u r l eur r e p r é s e n t a t i o n ini t ia le par un cab ine t d e solicitors, 
puis l eur r e p r é s e n t a t i o n p a r Liber ty , et 2 4 0 1 9 , 9 4 G B P (TVA compr i se ) 
pour leur r e p r é s e n t a t i o n pa r d e u x junior counsel. Ils n ' é lèvent a u c u n e 
p r é t e n t i o n q u a n t aux frais exposés ap rè s l ' aud ience . 

D a n s sa desc r ip t ion des cha rges f inancières qu ' i l a eu à a s s u m e r après 
sa révoca t ion , le second r e q u é r a n t m e n t i o n n e la no te d ' h o n o r a i r e s d 'un 
solicitor, s 'é levant à 808,83 G B P , a f fé ren te à la p r o c é d u r e d e v a n t le 
t r i buna l du t ravai l . Toutefo is , il d e m a n d e u n i q u e m e n t le r e m b o u r s e m e n t 
de la s o m m e de 200 G B P qui co r r e spond au coût du dépô t de ce r t a ins 
d o c u m e n t s a u p r è s de la High Court et de la C o u r d ' appe l , qu ' i l a a s s u m é 
et qui n ' e s t pas couver t pa r l 'a ide judiciaire i n t e r n e . 

27. Le G o u v e r n e m e n t accep te de r e m b o u r s e r une p a r t i e des frais et 
d é p e n s . Toute fo i s , il p ropose une r éduc t ion qu i t i enne c o m p t e des 
conclusions de la C o u r d a n s l ' a r rê t au pr inc ipa l sur les griefs t i rés des 
ar t ic les 3, 10 et 14 de la Conven t i on . Il fait valoir de plus q u e les 
é l é m e n t s de p r e u v e et les ques t ions soulevées d a n s la p r o c é d u r e i n t e rne 
sont d a n s u n e l a rge m e s u r e i d e n t i q u e s à ceux de la p r o c é d u r e au t i t r e de 
la C o n v e n t i o n de so r te q u e l ' essent ie l de la t âche accompl ie d a n s le cadre 
de ce t t e d e r n i è r e a é té effectué avan t l ' i n t roduc t ion des p r é s e n t e s 
r e q u ê t e s . De l'avis du G o u v e r n e m e n t , celles-ci et les r e q u ê t e s 
a p p a r e n t é e s de M . Lus t i g -P rean et de M . Becke t t posen t de tou te 
évidence les m ê m e s q u e s t i o n s ; les r e q u é r a n t s en l 'espèce ont n é a n m o i n s 
m a n d a t é l eu r s p r o p r e s r e p r é s e n t a n t s j u r i d i q u e s . C o m p t e t e n u des 
m o n t a n t s r é c l a m é s pour les services des consei ls et de l ' expér ience de 



2 3 0 ARRÊT SMITH ET GRADY c. ROYAUME-UNI (SATISFACTION ÉQUITABLE) 

ceux-ci , le G o u v e r n e m e n t cons idère que les frais et d é p e n s des solicilors 
s u p p l é m e n t a i r e s é t a i en t inut i les et d ' un m o n t a n t d é r a i s o n n a b l e . 

28. La C o u r rappe l le q u ' a u t i t r e de l 'ar t ic le 41 de la C o n v e n t i o n , elle 
r e m b o u r s e les frais don t il est é tabl i qu ' i l s on t é té r é e l l e m e n t et 
n é c e s s a i r e m e n t exposés et sont d ' un m o n t a n t r a i sonnab le (voir, e n t r e 
a u t r e s , Nikolova c. Bulgarie [ G C ] , n" 31195/96, § 79, C E D H 1999-11). 

29. Q u a n t à la d e m a n d e du second r e q u é r a n t p o r t a n t sur u n m o n t a n t 
d e 200 G B P p o u r la p r o c é d u r e de cont rô le j u r i d i c t i o n n e l , la C o u r no t e q u e 
les solicitors qu i ont r e p r é s e n t é l ' in té ressé au cours de la p r o c é d u r e i n t e r n e 
ont conf i rmé pa r l e t t r e q u e le second r e q u é r a n t avait payé l u i -même ces 
f ra is ; dès lors, la C o u r e s t ime ce t t e d e m a n d e r a i sonnab le . 

30. En ce qu i concerne les frais de la p r o c é d u r e devan t les o r g a n e s de la 
Conven t ion , la C o u r n ' accep te pas l ' a r g u m e n t d u G o u v e r n e m e n t selon 
lequel les observa t ions p r é s e n t é e s pa r les r e q u é r a n t s devan t les 
ju r id ic t ions in t e rnes au cours de la p r o c é d u r e de contrôle ju r id i c t ionne l et 
celles p r é sen t ée s devant la p r é s e n t e C o u r au t i t re de la Conven t ion sont 
p r a t i q u e m e n t de m ê m e n a t u r e . La C o u r rappel le le vo lumineux rappor t 
de l ' équipe d 'éva lua t ion de la pol i t ique en m a t i è r e d ' homosexua l i t é 
(décrit d a n s l ' a r rê t au pr incipal , §§ 51-62) qui a é té publié ap rès 
l ' a chèvemen t de la p rocédure i n t e r n e . Ce r a p p o r t a cons t i tué le n œ u d de 
l ' a r g u m e n t a t i o n du G o u v e r n e m e n t devan t la p r é sen t e C o u r à l 'appui de la 
pol i t ique des forces a r m é e s à l ' encont re des homosexue l s (ibidem, §§ 95-99) 
et a fait à j u s t e t i t r e l 'objet d 'observa t ions subs tan t ie l l es de la par t des 
r e q u é r a n t s . 

En o u t r e , et c o n t r a i r e m e n t à ce q u e sou t ien t le G o u v e r n e m e n t , la C o u r 
n ' e s t i m e pas que ses conclusions d a n s l ' a r rê t au pr incipal sur les griefs des 
r e q u é r a n t s au t i t r e des a r t ic les 3, 10 et 14 imp l iquen t q u e les frais et 
d é p e n s y af férents a ien t é t é exposés i n u t i l e m e n t ou a ien t é té d ' u n 
m o n t a n t d é r a i s o n n a b l e ( a r r ê t Jordan c. Royaume-Uni, n" 30280/96, § 42, 
14 m a r s 2000, non publ ié ) . D ' a u t a n t q u e tous ces griefs ont é té déc la rés 
recevables , q u e des motifs dé ta i l lés ont condu i t à un cons t a t de non-
violat ion d e l 'ar t ic le 3 e t q u e les obse rva t ions des p a r t i e s su r les griefs 
t i rés des a r t ic les 10 et 14 n ' é t a i e n t pas t rès déve loppées . 

En o u t r e , la C o u r no te que , sauf lors de l ' i n t roduc t ion ini t ia le de 
l 'affaire de la p r e m i è r e r e q u é r a n t e au t i t r e de la C o n v e n t i o n , les 
r e q u é r a n t s ont eu les m ê m e s r e p r é s e n t a n t s . 

31 . La C o u r e s t ime p a r c o n t r e , c o m m e le G o u v e r n e m e n t , q u e les 
ques t ions l i t ig ieuses d a n s les affaires des r e q u é r a n t s é t a i en t t rès 
s imi la i res . De p lus , et si les r e q u é r a n t s é t a i en t en droi t de p r e n d r e les 
avocats de leur choix, la C o u r convient avec le G o u v e r n e m e n t q u e , vu la 
pa r t i c ipa t ion assez i m p o r t a n t e des d e u x consei ls à la p r é s e n t e affaire, les 
frais s u p p l é m e n t a i r e s r é c l a m é s pa r L ibe r ty s e m b l e n t élevés. De surcro î t , 
la C o u r no te q u e les j u r i s t e s don t il s 'agit ont tous les t rois d o n n é des 
conseils su r la r e q u ê t e in i t ia le , ass is té à deux r éun ions , d o n n é des 
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conseils su r la sa t i s fac t ion équ i t ab l e et ass is té à l ' aud ience d e v a n t la Cour . 
Elle ne cons idè re pas que les s o m m e s r é c l a m é e s t i e n n e n t c o m p t e de ce t t e 
r é i t é r a t i o n des t âches . 

E n c o n s é q u e n c e , la C o u r conclut q u e les frais et d é p e n s dont les 
r e q u é r a n t s d e m a n d e n t le r e m b o u r s e m e n t , en ve r tu de l 'ar t ic le 41 de la 
Conven t ion , ne peuven t pas tous ê t r e cons idérés c o m m e ayant é té 
« n é c e s s a i r e m e n t » exposés ou r a i sonnab les (Observer et Guardian 
c. R o y a u m e - U n i du 26 n o v e m b r e 1991, sér ie A n" 216, pp . 37-38, § 80) . 

32. D a n s ces condi t ions , la C o u r a l loue 200 G B P au second r e q u é r a n t 
pour les frais e n g a g é s d a n s la p r o c é d u r e i n t e r n e . S t a t u a n t en équ i t é , la 
C o u r octroie é g a l e m e n t u n m o n t a n t to ta l de 32 000 G B P aux r e q u é r a n t s 
p o u r les frais et dépens afférents à la p r o c é d u r e d e v a n t les o r g a n e s de la 
Conven t i on . C e t t e d e r n i è r e s o m m e inclut la T V A é v e n t u e l l e m e n t due et 
doit ê t r e ve r sée aux r e q u é r a n t s ; il y a lieu d ' en d é d u i r e les s o m m e s que la 
p r e m i è r e r e q u é r a n t e a pe rçues du Consei l de l 'Europe pa r la voie de 
l ' ass is tance jud ic i a i r e . 

D. I n t é r ê t s m o r a t o i r e s 

33. Selon les in fo rmat ions dont la C o u r d i spose , le t a u x d ' i n t é r ê t légal 
appl icable au R o y a u m e - U n i à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 
8 % l 'an. 

P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r six voix con t r e une , 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r à la p r e m i è r e r e q u é r a n t e , dans 
les t rois mois à c o m p t e r du j o u r où l ' a r r ê t d e v i e n d r a définitif 
c o n f o r m é m e n t à l ' a r t ic le 44 § 2 de la Conven t ion , les m o n t a n t s 
su ivan ts : 

i. 19 000 G B P (dix-neuf mille livres s te r l ing) p o u r d o m m a g e mora l ; 
ii. 59 000 G B P ( c i n q u a n t e - n e u f mille livres s te r l ing) pour d o m m a g e 
m a t é r i e l ; et 

b) q u e ces m o n t a n t s se ron t à m a j o r e r d ' un i n t é r ê t s imple de 8 % l 'an à 
c o m p t e r de l ' exp i ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 

2. Dit, p a r six voix con t r e une , 
a) que l 'E ta t d é f e n d e u r doit ve r se r au second r e q u é r a n t , d a n s les trois 
mois à c o m p t e r du j o u r où l ' a r rê t d e v i e n d r a définit if c o n f o r m é m e n t à 
l 'ar t ic le 44 § 2 de la C o n v e n t i o n , les m o n t a n t s su ivants : 

i. 19 000 G B P (dix-neuf mil le livres s te r l ing) pour d o m m a g e m o r a l ; 
ii. 40 000 G B P ( q u a r a n t e mil le livres s te r l ing) p o u r d o m m a g e 
m a t é r i e l ; 
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iii. 200 G B P (deux cen t s livres s te r l ing) p o u r les frais et d é p e n s 
a f fé ren ts à la p r o c é d u r e i n t e r n e ; et 

b) q u e ces m o n t a n t s se ron t à ma jo re r d ' un i n t é r ê t s imple de 8 % l 'an à 
c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

3. Dit, p a r six voix con t re une , 
a) q u e l 'E ta t d é f e n d e u r doit verser aux r e q u é r a n t s , dans les t rois mois 
à c o m p t e r d u j o u r où l ' a r rê t dev i end ra défini t i f c o n f o r m é m e n t à 
l 'ar t icle 44 § 2 de la C o n v e n t i o n , 32 000 G B P ( t r e n t e - d e u x mille livres 
s te r l ing) p o u r les frais et d é p e n s af férents à la p r o c é d u r e d e v a n t les 
o r g a n e s de la Conven t i on ( taxe sur la va leu r a joutée c o m p r i s e ) , moins 
les s o m m e s ve rsées à la p r e m i è r e r e q u é r a n t e par le Conse i l de l 'Europe 
au t i t r e de l ' ass is tance jud ic ia i r e ; et 
b) q u e ce m o n t a n t s e r a à m a j o r e r d ' u n i n t é r ê t s imple de 8 % l 'an à 
c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion équ i t ab l e p o u r le 
su rp lus . 

Fai t en angla i s , puis c o m m u n i q u é p a r écrit le 25 ju i l le t 2000, en 
app l ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S . D O L L É J . -P . C O S T A 

Greff ière P r é s i d e n t 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en pa r t i e 
d i ss iden te et en p a r t i e c o n c o r d a n t e de M. Louca ides . 

J . -P .C . 
S . D . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

E T E N P A R T I E C O N C O R D A N T E D E M . L E J U G E L O U C A I D E S 

(Traduction) 

J e s o u h a i t e e x p r i m e r une opinion d i f férente de celle qu i ressor t de 
l ' a r rê t de la C o u r sur la sat isfact ion équ i t ab l e au t i t r e de l 'ar t icle 41 de 
la C o n v e n t i o n . D a n s cet a r r ê t , la ma jo r i t é a fondé l 'octroi d 'une 
i n d e m n i s a t i o n aux r e q u é r a n t s sur l ' ensemble des viola t ions cons t a t ée s 
par l ' a r rê t au pr inc ipa l en d a t e du 27 s e p t e m b r e 1999. Toute fo i s , le fait 
q u e les r e q u é r a n t s a ien t é té r évoqués des forces a r m é e s au mot i f qu ' i l s 
é t a i e n t h o m o s e x u e l s n ' e m p o r t e pas , selon moi , v io la t ion d e l 'ar t ic le H de 
la Conven t i on . De plus , la révocat ion est , à m o n sens , l ' é l émen t c en t r a l de 
ce t t e affaire. J e ne puis donc souscr i re à la décision re la t ive à l 'ar t icle 4 1 . 
De surc ro î t , j ' e s t i m e d a n s ces condi t ions inut i le d ' éva luer s é p a r é m e n t la 
sa t is fact ion é q u i t a b l e à a l louer aux r e q u é r a n t s pour les v iola t ions au sujet 
desque l l e s j ' a i m a r q u é mon accord avec la ma jo r i t é . 

Il m e faut n é a n m o i n s a jouter q u e l ' évaluat ion du pré judice mora l 
au ra i t dû , selon moi , t en i r c o m p t e du fait q u e lors de l eu r r e c r u t e m e n t 
d a n s les forces a r m é e s , les r e q u é r a n t s é t a i e n t consc ien ts du r i sque qu ' i ls 
e n c o u r a i e n t d ' ê t r e révoqués du fait de l eu r homosexua l i t é c o n f o r m é m e n t 
à la po l i t ique officielle du m i n i s t è r e d e la Défense su r l aque l l e on avait 
a t t i r é leur a t t e n t i o n . Dans la m e s u r e où la ma jo r i t é n ' a pas pr is cet 
é l é m e n t en cons idé ra t ion , j ' e s t i m e excessif le m o n t a n t al loué au t i t r e du 
d o m m a g e m o r a l . Du r e s t e , i n d é p e n d a m m e n t de cela, j e suis d 'avis que le 
m o n t a n t a l loué au t i t r e du d o m m a g e m o r a l est , en t o u t e hypo thèse , 
excessif. 
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SUMMARY1 

Preventive detention 
Prolongation of detention on remand without any legal basis 
Effect of expiry of reservation on obligation to bring promptly before a judge 

Article 5 § 1 

Lawful detention - Preventive detention - Prolongation of detention on remand without any 
legal basis - Legal certainty - Lack of precision of law - Practice lacking any legal basis — 
Procedure prescribed by law - Lack of precision in detention order 

Article 5 § 3 

Brought promptly before judge or other officer - Scope of right - Period to take into 
consideration - Reservation in respect of Article 5 § 3 - Validity of reservation - Effect of 
expiry of reservation - Length of pre-trial detention 

Article 5 § 4 

Review of lawfulness of detention - Scope of review of lawfulness of detention - Absence of right 
of appeal against decisions relating to detention on remand 

Article 57 

Reservations - Reservation in respect of Article 5 §3 - Validity of reservation - Effect of expiry 
of reservation 

* 
* * 

The applicant was suspected of murder but the case was struck out in 1995 due to 
lack of evidence. In February 1996 he was arrested and placed in preventive 
detention pursuant to Article 50-1 of the Code of Criminal Procedure then in 
force. His appeal was dismissed. No investigation was carried out in connection 
with the preventive detention. However, on 8 March 1996 the murder case was 
reopened and the applicant was charged with the murder. On 14 March 1996 the 
Deputy Prosecutor General authorised the applicant's detention on remand until 
4 June 1996, pursuant to Article 104 of the Code of Criminal Procedure. The 
applicant's appeals were unsuccessful. The applicant and his counsel were given 
access to the criminal case file from 30 May to 10 June; the other accused had 
access until 14 June . On 13 June the prosecutor informed the prison authorities 
that the applicant's detention had been automatically prolonged until 14 June 
1996, pursuant to former Article 226 § 6 of the Code of Criminal Procedure, 
which provided that the period during which the accused and counsel had access 

1. This summary by the Registry does not bind ihe Court. 
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to the file did not count towards the overall term of detention. On 24June 1996 the 
Chief Prosecutor informed the prison authorities that the murder case had been 
transferred to the Regional Court and that the applicant's detention was valid. On 
3 1 July 1996 a judge of the Regional Court decided that the applicant's detention 
on remand would "remain unchanged". No mention was made of any other aspects 
of the lawfulness ofthe detention. The applicant's trial started in September 1996 
and on 16 October 1996 the Regional Court decided, without examining the 
lawfulness of the detention, that the applicant would remain in detention until 
15 February 1997. The applicant's subsequent appeals against his detention were 
to no avail. In November 1996 the Court of Appeal admitted that the lower courts 
had possibly erred when deciding on his detention but noted that in any event no 
appeal lay against their decisions. The Supreme Court confirmed this. In June 
1997 he was acquitted by the Regional Court and released from custody. In 
the meantime, he brought unsuccessful civil proceedings against the prison 
authorities for keeping him in detention without any formal order. 

Held 

(1) Where an applicant dies during the examination of a case concerning the 
unlawfulness of his detention, the heirs or next of kin may in principle pursue the 
application on bis behalf. In the present case, the applicant's widow had a 
legitimate interest in pursuing the application. 
(2) Government's preliminary objection (six-month period): In respect of a 
complaint concerning the absence of remedy for a continuing situation, such as a 
period of detention, the six-month time-limit starts running from the end of the 
situation, such as release from custody. Although the applicant's preventive 
detention under Article 50-1 of the Code of Criminal Procedure was formally 
replaced on 14 March 1996 by detention on remand pursuant to Article 104 ofthe 
Code, the change of statutory basis did not affect the applicant's situation, since he 
was neither moved to another cell or prison nor brought before a competent legal 
authority to be informed ofthe change. Therefore, the overall period of detention 
had to be taken as a whole for the purpose ofthe six-month rule. As the applicant 
was still in custody when he lodged his application, the case could not be dismissed 
as being out of time. 
(3) Article 5 § 1: (a) Preventive detention: A person may be detained under 
Article 5 § 1 (c) only in the context of criminal proceedings, for the purposes of 
bringing him before the competent legal authority on suspicion of his having 
committed an offence. Preventive detention of the kind in the present case is not 
permitted by that provision and Article 50-1 o f the Code of Criminal Procedure 
finds no rellection in any provision of Article 5 § 1. 
Conclusion: violation (unanimously). 
(b) Lawfulness of the applicant's detention from 4 June to 3 1 July 1996: No order 
was issued either by a judge or a prosecutor authorising the continued detention of 
the applicant during this period. As to the Government's contention that for part of 
the period the applicant had been kept in detention pursuant to Article 226 § 6 of 
the Code of Criminal Procedure, that provision was vague enough to cause 
confusion even among the competent authorities and was thus incompatible with 
the requirements of lawfulness under Article 5 § 1. Furthermore, it permitted 
detention by reference to matters wholly extraneous to Article 5 § 1. Consequently, 
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the applicant's detention was not in that respect prescribed by law. As to the 
Government's contention that the detention was justified from 24 June 1996 
onwards by the fact that the case had been transferred to the Regional Court, this 
argument did not override the requirement that the detention be based on a valid 
detention order, which did not exist for the period in question. Moreover, a practice 
of keeping a person in detention without a specific legal basis, whereby that person 
may be deprived of his liberty for an unlimited period without judicial authorisation, 
is incompatible with the principles of legal certainty and protection from 
arbitrariness. The fact that the applicant's case was transferred to the Regional 
Court did not clarify the situation as to whether his detention, ordered for a limited 
period at the investigation stage, could continue during the trial and did not 
constitute a lawful basis for the applicant's continued detention on remand. 
Conclusion: violation (unanimously). 

(c) Lawfulness of the applicant's detention from 31 July 1996 to 16 October: In its 
decision of 31 July 1996, the Regional Court did not expressly order a new remand 
measure or specify what type of remand should "remain unchanged", despite the 
fact that the term of the applicant's detention had ended on 4June 1996. However, 
given the context, the meaning of the Regional Court 's decision, namely that the 
applicant was to remain in custody, must have been clear. It had not been 
established that the order was invalid in domestic law or that the ensuing 
detention was unlawful. 
Conclusion: no violation (unanimously). 
(4) Article 5 § 3: (a) From his arrest until 14March 1996, the applicant was held in 
preventive detention, to which Article 5 § 1 (c) does not apply. Consequently, the 
guarantee that he be brought promptly before a judge or other officer was not 
applicable to that detention. The complaint had to be examined from the date on 
which detention on remand was ordered. Since the applicant remained in custody 
until 14 October 1996 without being brought before an appropriate officer, it was 
necessary to scrutinise Lithuania's reservation, which stated that a prosecutor could 
authorise detention on remand pursuant to Article 104 of the Code of Criminal 
Procedure. The reservation was sufficiently clear and precise to meet the 
requirements of Article 57 of the Convention, so that the fact that the applicant 
was not brought before an appropriate officer when his detention on remand was 
ordered could not constitute a violation of Article 5 § 3 as long as the reservation 
was in force. The question remained whether the applicant was entitled to be 
brought promptly before an officer after the reservation expired on 21 June 1996. 
In that respect, a reservation w-ould be devoid of purpose if, on its expiry, the State 
were required to enforce the right retroactively. In the present case, the applicant 
had already been held in detention more than three months and any notion of 
"promptness" had already been exceeded. Consequently, the authorities were no 
longer under an obligation to bring him promptly before an appropriate officer. 
Conclusion: no violation (unanimously). 

(b) Length of applicant's detention: The applicant's detention on remand lasted 
almost fifteen months. Article 5 § 3 did not apply to the period of preventive 
detention, although the fact that the applicant had been held in custody for over 
a month when his detention on remand was ordered could be taken into account. 
The only reasons given by the prosecuting authorities for the applicant's continued 
detention on remand were the gravity of the offence and the strength of the 
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evidence against him in the case file; the Regional Court gave no reasons. While 
the suspicion that the applicant had committed murder might have initially 
justified his detention, it could not constitute a relevant and sufficient ground for 
his being held in custody for almost fifteen months, particularly when the suspicion 
was found unsubstantiated by the trial court which acquitted him. The length of 
the applicant's detention on remand was therefore excessive. 
Conclusion: violation (unanimously). 
(5) Article 5 § 4: The Regional Court, in its decisions authorising the applicant's 
detention on remand, made no reference to his arguments regarding the 
lawfulness of his detention. Furthermore, the Court of Appeal and Supreme 
Court acknowledged the fact that the lawfulness of his detention on remand was 
open to question, but failed to examine his complaints, as no appeal could be 
lodged against decisions relating to detention on remand. The civil proceedings 
brought by the applicant were not relevant for the purposes of Article 5 § 4, since 
civil courts were not competent to order his release, as may be required by that 
provision. The civil courts confined their examination to determining whether 
formal orders authorising the detention existed, without assessing the underlying 
lawfulness of the detention on the basis of those orders. The applicant was thus 
denied the right to contest the procedural and substantive conditions essential 
for the lawfulness of his detention on remand. 
Conclusion: violation (unanimously). 

Article 41: The Court made awards in respect of non-pecuniary damage as well as 
costs and expenses. 
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In t h e c a s e o f J e c i u s v. L i t h u a n i a , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . -P . C O S T A , President, 

M r W. F U H R M A N N , 

M r P. KtJRIS, 
M r s F. T U L K E N S , 

M r K. JUNGWTERT, 

M r K. T R A J A , 

M r M. UGREKHELIDZE J M A ^ M , 

and Mrs S. D O L L E , Section Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 11 J u l y 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case was r e fe r r ed to t he C o u r t by t he E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 25 O c t o b e r 1999, wi th in t he t h r e e -
m o n t h per iod laid down by fo rmer Art ic les 32 § 1 a n d 47 of the Conven t i on 
for the P r o t e c t i o n of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
C o n v e n t i o n " ) . It o r i g i n a t e d in an app l ica t ion (no. 34578/97) aga ins t the 
Republ ic of L i t h u a n i a lodged wi th the C o m m i s s i o n u n d e r former 
Art ic le 25 by a L i t h u a n i a n na t iona l , M r J u o z a s J e c i u s (" the app l i can t " ) , 
on 30 D e c e m b e r 1996. 

T h e app l ican t compla ined about t h e unlawfulness of his prevent ive 
d e t e n t i o n and d e t e n t i o n on r e m a n d , t he a u t h o r i t i e s ' fai lure to b r i n g him 
p r o m p t l y before a j u d g e or o t h e r officer, t he l eng th of his d e t e n t i o n and 
the inabi l i ty to t ake p roceed ings to con tes t t he lawfulness of his d e t e n t i o n . 
H e rel ied on Art ic le 5 §§ 1,3 and 4 of t he Conven t ion . 

2. T h e C o m m i s s i o n dec la red t he appl ica t ion pa r t ly admiss ib le on 
1 D e c e m b e r 1997. 

T h e app l i can t d ied on 9 Apri l 1999. In a l e t t e r of 14 Apri l 1999 the 
app l i can t ' s widow expressed t he wish to p u r s u e t he appl ica t ion . 

In its r epo r t of 11 S e p t e m b e r 1999 ( fo rmer Art ic le 31 of the 
C o n v e n t i o n ) ' , the C o m m i s s i o n expressed the opin ion t h a t t h e r e had 
b e e n a viola t ion of Ar t ic le 5 § 1 as r e g a r d s the app l i can t ' s p revent ive 
d e t e n t i o n (by twenty-seven votes to two) , t h a t t h e r e had b e e n a violat ion 
of Art ic le 5 § 1 as r e g a r d s t he app l i can t ' s d e t e n t i o n on r e m a n d from 4 J u n e 
to 31 J u l y 1996 ( u n a n i m o u s l y ) , t h a t t h e r e had b e e n no violat ion of Art ic le 5 
§ 1 as r e g a r d s the app l i can t ' s d e t e n t i o n on r e m a n d from 31 J u l y to 
16 O c t o b e r 1996 ( u n a n i m o u s l y ) , t h a t t h e r e has b e e n no violat ion of 

1. Note by the Registry. The report is obtainable from the Registry. 
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Art ic le 5 § 3 as r ega rds the a l leged fai lure to b r ing the app l ican t p r o m p t l y 
before a j u d g e or o t h e r officer (by twenty-seven votes to two) , t h a t t h e r e 
had been a violat ion of Art ic le 5 § 3 as r e g a r d s t he l eng th of t he app l i can t ' s 
d e t e n t i o n on r e m a n d (unan imous ly ) and t h a t t h e r e had been a viola t ion of 
Art ic le 5 § 4 (unan imous ly ) . 

3. In acco rdance wi th Art ic le 5 § 4 of Protocol No. 11 to t he 
C o n v e n t i o n , r ead in conjunct ion wi th Ru les 100 § 1 and 24 § 6 of t h e 
Rules of C o u r t , a pane l of t he G r a n d C h a m b e r dec ided on 13 D e c e m b e r 
1999 t h a t t he case should be dea l t wi th by a C h a m b e r cons t i t u t ed wi th in 
one of t he Sect ions of t he C o u r t . S u b s e q u e n t l y the P re s iden t of t he C o u r t , 
a c t ing u n d e r Rule 52 § 1, ass igned the case to the T h i r d Sect ion. 

4. O n 18 J a n u a r y 2000 the P r e s i d e n t of the T h i r d Sect ion cons t i t u t ed 
the C h a m b e r in accordance wi th Art ic le 27 § 1 of t he C o n v e n t i o n and 
Rule 26 § 1. 

5. T h e app l ican t was r e p r e s e n t e d by M r K. S tungys , a lawyer 
p rac t i s ing in Vi lnius . T h e L i t h u a n i a n G o v e r n m e n t (" the G o v e r n m e n t " ) 
were r e p r e s e n t e d by the i r Agen t , M r G. Svedas, D e p u t y M i n i s t e r of 
J u s t i c e . 

6. H a v i n g consu l t ed t he pa r t i e s , t he C o u r t dec ided to d i spense wi th a 
h e a r i n g in t he case . 

7. O n 21 M a r c h , 23 M a r c h , 29 M a r c h , 12 May and 17 May 2000 the 
pa r t i e s var iously p roduced a n u m b e r of d o c u m e n t s , e i t he r at t h e C o u r t ' s 
r eques t or of the i r own accord. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e app l i can t , a hotel d i rec to r , was suspec t ed of a m u r d e r 
c o m m i t t e d in 1994. In 1995 the m u r d e r case was s t ruck out for lack of 
evidence. 

9. T h e app l ican t was a r r e s t e d on 8 F e b r u a r y 1996. O n the s a m e d a t e 
the Ch ie f Police C o m m i s s i o n e r o r d e r e d the app l i can t ' s "preven t ive 
d e t e n t i o n " (prevencinis sulaikymas) for sixty days on the a u t h o r i s a t i o n of 
the D e p u t y P rosecu to r G e n e r a l . O n 9 F e b r u a r y 1996 a j u d g e of t he 
Vi lnius Reg iona l C o u r t conf i rmed the prevent ive d e t e n t i o n o rde r . T h e 
o r d e r r e fe r red to a g e n e r a l provision of Ar t ic le 50-1 of t he Code of 
C r i m i n a l P r o c e d u r e t h e n in force which p e r m i t t e d prevent ive d e t e n t i o n 
in connec t ion wi th band i t ry , c r imina l assoc ia t ion a n d in t imida t ion . T h e 
appl ican t a p p e a l e d aga ins t his a r r e s t , c l a iming , inter alia, t h a t he h a d not 
been in formed of the reason for his d e t e n t i o n or of any c h a r g e aga ins t h im. 
O n 19 F e b r u a r y 1996 a j u d g e of the Vi ln ius Reg iona l C o u r t d i smissed the 
appea l . N o specific c h a r g e was b r o u g h t aga ins t t he app l i can t in the above 
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decision. N o inves t iga t ion was ca r r i ed out in connec t ion wi th his 
p reven t ive d e t e n t i o n . 

10. O n 8 M a r c h 1996 the m u r d e r case was r e o p e n e d . T h e appl icant 
was c h a r g e d , as a pr inc ipa l offender, wi th m u r d e r wi th a g g r a v a t i n g 
c i r c u m s t a n c e s . H e was accused of o rgan i s ing the unlawful p u n i s h m e n t of 
the a l leged th ief of his car , who had died as a resul t . A m o n g the five 
accused pe r sons in t he case were t h r e e police officers who had al legedly 
h a n d e d over the a r r e s t e d vict im to t he app l i can t . 

11. O n 14 M a r c h 1996 the D e p u t y P rosecu to r G e n e r a l , by re fe rence to 
Art ic le 104 of the Code of C r i m i n a l P r o c e d u r e , a u t h o r i s e d t he appl ican t ' s 
d e t e n t i o n on r e m a n d on suspicion of m u r d e r . His d e t e n t i o n was 
a u t h o r i s e d un t i l 4 J u n e 1996. 

12. O n 27 M a r c h 1996 the app l ican t was ques t i oned . O n 22 Apri l 1996 
he s u b m i t t e d an appl ica t ion to t he p rosecu t ion , c l a iming t h a t t h e r e was no 
evidence to suspec t h im of having c o m m i t t e d or p r e p a r e d an offence, and 
t h a t his p reven t ive d e t e n t i o n a n d s u b s e q u e n t d e t e n t i o n on r e m a n d were 
incompa t ib l e wi th domes t i c c r imina l p r o c e d u r e and Ar t ic le 5 of the 
Conven t ion . O n 24 Apri l 1996 the Chief P rosecu to r of Panevezys Region 
d i smissed the app l ica t ion on the g r o u n d tha t t he app l i can t ' s d e t e n t i o n 
could be jus t i f ied m e r e l y by the grav i ty of t he a l leged offence. 

13. O n 17 M a y 1996 the appl ican t s u b m i t t e d an app l ica t ion to the 
P rosecu to r G e n e r a l , aga in a r g u i n g t h a t t h e r e was no reasonab le 
suspicion aga ins t h im, a n d t h a t his d e t e n t i o n infr inged his r igh t s u n d e r 
Art ic le 5 of t he Conven t i on . O n 21 May 1996 a reg iona l p rosecu to r 
d i smissed the appl ica t ion . O n 4 J u n e 1996 a r enewed app l ica t ion by the 
app l i can t ' s r e p r e s e n t a t i v e was re jec ted by the Ch ie f P r o s e c u t o r of the 
Panevezys Region . 

14. T h e p re - t r i a l inves t iga t ion was concluded on 29 May 1996. F r o m 
30 May to 10 J u n e 1996 the appl ican t a n d his counse l w e r e given access 
to t he case file. T h e o t h e r d e f e n d a n t s in the case had access to the file 
un t i l 1 4 J u n e 1996. 

15. T h e app l i can t , af ter consu l t ing the case file, s u b m i t t e d an 
app l ica t ion to the p rosecu t ion , a r g u i n g t h a t t he c h a r g e and d e t e n t i o n 
were i l l-founded. O n 11 J u n e 1996 a p rosecu to r of t he Panevezys 
Regiona l P rosecu to r ' s Office d i smissed the appl ica t ion , s t a t i n g t h a t the 
case file as a whole con t a ined sufficient evidence of t he app l i can t ' s guil t . 

16. O n 13 J u n e 1996 the p r o s e c u t o r in formed the a u t h o r i t i e s of the 
pr ison in which the app l i can t was r e m a n d e d t h a t his d e t e n t i o n was 
" a u t o m a t i c a l l y e x t e n d e d unt i l 14 J u n e 1996" p u r s u a n t to former 
Art ic le 226 § 6 of t he Code of C r i m i n a l P r o c e d u r e , and t h a t t he case had 
been t r a n s m i t t e d to t he Ch ie f P r o s e c u t o r of t he Panevezys Region to 
conf i rm the bill of i n d i c t m e n t . No decision on the app l i can t ' s d e t e n t i o n 
on r e m a n d was t a k e n . 
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17. O n 24 J u n e 1996 the Ch ie f P rosecu to r of t he Panevezys Region 
wro te to t h e pr i son a u t h o r i t i e s , in fo rming t h e m t h a t t he m u r d e r case had 
b e e n t r a n s m i t t e d to the Panevezys Regiona l C o u r t , and t h a t the 
app l i can t ' s d e t e n t i o n had been valid. No decis ion as to the d e t e n t i o n was 
t a k e n . 

18. O n 1 Ju ly 1996 the Panevezys Regional C o u r t in formed the pr i son 
au tho r i t i e s t h a t a cour t h e a r i n g would be held on 31 J u l y 1996 a n d t h a t 
d i rec t ions for t he t r ia l of t he appl ican t and his co-accused would be given. 
N o formal o r d e r as to t he app l i can t ' s d e t e n t i o n on r e m a n d was issued. 

19. O n 31 J u l y 1996, at the d i rec t ions h e a r i n g , a j u d g e of the Panevezys 
Regiona l C o u r t dec ided t h a t the app l i can t ' s d e t e n t i o n on r e m a n d "should 
r e m a i n u n c h a n g e d " . T h e j u d g e did not m e n t i o n any o t h e r aspec t s 
conce rn ing the lawfulness of the app l i can t ' s d e t e n t i o n . T h e app l i can t ' s 
counse l was p re sen t at the hea r ing . 

20. T h e t r ia l s t a r t e d before the Panevezys Regiona l C o u r t on 
3 S e p t e m b e r 1996. O n 9 S e p t e m b e r t he e x a m i n a t i o n of t he case was 
ad jou rned in o r d e r to collect fu r the r m a t e r i a l evidence . 

21 . F r o m 14 to 16 O c t o b e r 1996 the Regiona l C o u r t h e a r d t he case in 
the p r e s e n c e of the app l ican t a n d his lawyer. O n 16 O c t o b e r 1996 the 
cour t dec ided tha t the app l ican t was to r e m a i n in custody. N o o t h e r 
aspec t s of the lawfulness of the app l i can t ' s d e t e n t i o n on r e m a n d were 
m e n t i o n e d in t he decision. T h e t e r m of t he app l i can t ' s d e t e n t i o n was 
e x t e n d e d to 15 F e b r u a r y 1997. T h e cour t also o r d e r e d add i t iona l 
inves t igat ive m e a s u r e s . 

22. O n 28 O c t o b e r 1996 the appl icant a p p e a l e d aga ins t t h a t decis ion 
to t he C o u r t of Appea l . H e also lodged appl ica t ions wi th t he P rosecu to r 
G e n e r a l , t he pr i son a u t h o r i t i e s , and the O m b u d s m a n . T h e appl ican t 
c l a imed t h a t t he Reg iona l C o u r t ' s decis ion to d e t a i n h im h a d not been 
valid, because it h a d s imply p ro longed a non-ex i s t en t decis ion on 
d e t e n t i o n which had exp i red on 4 J u n e 1996. T h e app l ican t s t a t e d , inter 
alia, t h a t Ar t ic le 20 of t he L i t h u a n i a n C o n s t i t u t i o n and Art ic le 5 of the 
Conven t i on had b e e n infr inged to his d e t r i m e n t . 

23 . O n 21 N o v e m b e r 1996 the O m b u d s m a n d r ew t h e a t t e n t i o n of the 
M i n i s t e r of the In t e r i o r , t he P rosecu to r G e n e r a l , the D i r e c t o r of t he 
P r i son D e p a r t m e n t a n d the pr i son governor to the fact t h a t , in his view, 
t he app l i can t "had b e e n r e m a n d e d in cus tody unlawfully from 14 J u n e 
1996 unt i l 31 Ju ly 1996, in b r e a c h of Ar t ic le 20 of t he C o n s t i t u t i o n ... a n d 
Art ic le 5 § 1 (c) of the Conven t ion" . 

24. O n 25 N o v e m b e r 1996 the app l ican t r e n e w e d his appea l aga ins t his 
d e t e n t i o n . 

25. O n 27 N o v e m b e r 1996 the C o u r t of Appea l disal lowed the appea l 
by re fe rence to Art ic le 372 § 4 of t he Code of C r i m i n a l P r o c e d u r e as it was 
worded at t he t i m e . In its l e t t e r to the app l i can t , t he C o u r t of Appea l 
a d m i t t e d t h a t t he lower j u d g e s h a d "possibly" e r r e d in law in dec id ing 
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t h e ques t i on of his d e t e n t i o n , but it no ted t h a t no appea l lay aga ins t the i r 
decis ions . 

26. O n the s a m e d a t e , on appea l by t h e p rosecu t ion aga ins t the 
Panevezys Regiona l C o u r t ' s decision of 16 O c t o b e r 1996, the C o u r t of 
Appea l q u a s h e d the decision to o r d e r add i t i ona l invest igat ive m e a s u r e s 
in t he case . T h e app l ican t appea l ed . 

27. O n 30 N o v e m b e r 1996 the appl ican t lodged an appl ica t ion aga ins t 
his d e t e n t i o n wi th the P re s iden t of the S u p r e m e C o u r t . O n 30 D e c e m b e r 
1996 the P r e s i d e n t of the C r i m i n a l Division of t he S u p r e m e C o u r t 
in formed the app l i can t t h a t t he app l ica t ion could not be e x a m i n e d . H e 
a d m i t t e d t h a t t he appl ican t "was r e m a n d e d in cus tody from 4 J u n e 1996 
to 31 Ju ly 1996 wi thou t the r e m a n d m e a s u r e be ing e x t e n d e d " . H e 
e m p h a s i s e d , however , t h a t t he "g round of a p p e a l canno t o v e r t u r n the 
provision of law accord ing to which a decision o rde r ing , va ry ing or 
e x t e n d i n g a r e m a n d m e a s u r e (Article 372 § 4 of t he Code of C r i m i n a l 
P rocedu re ) ... c anno t be the subject of an a p p e a l " . 

28. O n 14 J a n u a r y 1997 the S u p r e m e C o u r t a m e n d e d the C o u r t of 
Appea l ' s decis ion of 27 N o v e m b e r 1996 q u a s h i n g the Panevezys Regional 
C o u r t ' s decis ion of 16 O c t o b e r 1996 to o r d e r add i t iona l invest igat ive 
m e a s u r e s . T h e S u p r e m e C o u r t a lso dec ided t h a t a bench of t h r e e j u d g e s 
r a t h e r t h a n a single j u d g e should cons ider t he m e r i t s of the m u r d e r case. 

29. T h e app l ican t i n s t i t u t e d civil p roceed ings aga ins t the pr ison 
au tho r i t i e s for keep ing him in d e t e n t i o n wi thou t any formal o rde r . O n 
26 F e b r u a r y 1997 a j u d g e of t he Siaul iai Dis t r ic t C o u r t d i smissed the 
act ion. T h e j u d g e held tha t the pr i son ' s ac t ions had b e e n based on " the 
a u t h o r i s a t i o n of the p rosecu to r , a n d l e t t e r s c o n t a i n i n g in fo rma t ion about 
t he ex tens ion of the d e t e n t i o n , and decis ions of t he j u d g e a n d cour t " . O n 
28 Apri l 1997 the Siauliai Regiona l C o u r t uphe ld the decis ion of t he 
Dis t r ic t C o u r t . 

30. T h e app l i can t appl ied for bail on h e a l t h g rounds . O n 17 M a r c h 
1997 the Panevezys Regiona l C o u r t d i smissed the appl ica t ion . T h e trial 
was again ad jou rned and add i t iona l inves t iga t ions o r d e r e d un t i l 28 April 
1997, w h e n the case was re fe r red back to cour t . T h e t r ia l r e s u m e d on 
26 May 1997. 

3 1 . O n 9 J u n e 1997 the Panevezys Reg iona l C o u r t a c q u i t t e d the 
app l ican t on all cha rges for lack of ev idence . H e was r e l eased from 
custody. 

32. T h e p rosecu t ion a n d the o t h e r d e f e n d a n t s in the case appea led 
aga ins t t he first-instance j u d g m e n t . O n 27 Augus t 1997 the C o u r t of 
Appea l q u a s h e d the j u d g m e n t of the Reg iona l C o u r t . T h e case was 
re fe r red back to the p rosecu t ion for fu r the r inves t iga t ion . 

33 . O n 22 O c t o b e r 1997 a p r o s e c u t o r of t he Panevezys Regional 
P rosecu to r ' s Office in formed the appl ican t t h a t t he c r imina l p roceed ings 
aga ins t h im h a d been d i scon t inued by a decis ion of 21 O c t o b e r 1997. 
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II. RELEVANT D O M E S T I C LAW 

34. T h e following provisions of t he C o n s t i t u t i o n of t he Republ ic of 

L i t h u a n i a (Lieluvos Respublikos Konstitucija) a r e r e l evan t : 

Article 20 § 3 

"A person arrested when committing an offence must, within forty-eight hours, be 
brought to court for the purpose of determining, in the presence of the detainee, 
whether detention is appropriate. If the court does not order the detention of the 
arrested person, he shall be released immediately." 

Article 30 § 1 

"A person whose constitutional rights or freedoms are violated shall have the right to 
apply to a court.'' 

35. Re levan t provisions of the fo rmer Code of C r i m i n a l P r o c e d u r e 

(Baudziamojo proceso kodeksas) a r e : 

Article 10 (in force until 21 June 1996) 

"No one shall be arrested save by virtue of a decision of a court, or an order of a judge 
or the authorisation of a prosecutor ..." 

Article 50-1 [preventive detention] (in force until 30 June 1997) 

"... [HJaving sufficient reasons to suspect that a person may commit a dangerous act, 
the elements of which arc set out in Articles 75 [banditry], 227-1 [criminal association] 
and 227-2 [intimidation] of the Criminal Code ofthe Republic ofLilhuania, and with a 
view to preventing the commission of such an act, a chief of police ... may, by a reasoned 
decision, with the authorisation [of a prosecutor] ... order the arrest ofthe person ... 

Within forty-eight hours, in the presence ofthe police officer who took the decision to 
arrest and the prosecutor who authorised it ... a president of a district court, a judge of a 
regional court or a president of a division of a regional court shall decide on the 
lawfulness of the arrest. 

The judge, in determining whether the arrest was lawful, may of his own motion bring 
the arrested person before him; however, the judge may also decide in the absence ofthe 
arrested person ... 

The arrested person ... may appeal against the decision to a higher judge. 

... [T]hc decision ofthe higher judge shall be final and cannot be the subject of an 
appeal... 

... [A] person detained on the authorisation of a prosecutor and whose detention is 
confirmed by a judge may be so detained for no longer than two months ..." 

Since 21 J u n e 1996 a r r e s t m a y only be o r d e r e d by a cour t or j u d g e . 
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Article 104 
(Law no. 1-551 of 19 July 1994, in force until 21 June 1996) 

"Detention as a remand measure shall be used only where based on the decision of a 
court, the order of a judge or the authorisation of a prosecutor in the case of offences 
carrying a statutory penalty of at least one year of imprisonment ... 

In the case of offences specified in [Article] ... 105 [murder with aggravating 
circumstances] ... of the Criminal Code, detention as a remand measure may be 
ordered on the ground of the gravity of the offence alone ... 

In deciding whether to authorise the detention, a prosecutor ... shall personally hear 
the suspect or defendant where necessary ..." 

Article 104-1 (in force from 21 June 1996 to 24 June 1998) 

"... [T]he arrested person shall be brought before a judge within not more than forty-
eight hours ... The judge must hear the person as to the grounds of the arrest. The 
prosecutor and counsel for the arrested person may take part in the hearing. After 
having questioned the arrested person, the judge may maintain the arrest order by 
designating the term of detention, or may vary or revoke the remand measure.... 

After the case has been transmitted to the court ... [it] may order, vary or revoke the 
detention on remand." 

T h e a m e n d e d Art ic le 104-1 (in force s ince 24 J u n e 1998) provides tha t 

t he p r o s e c u t o r and defence counsel m u s t t ake p a r t in the first judic ia l 

e x a m i n a t i o n of t he a r r e s t e d pe r son , unless the j u d g e dec ides o therwise . 

T h e a m e n d e d provision also p e r m i t s t h e cour t to e x t e n d the per iod of 

d e t e n t i o n on r e m a n d before its expiry. 

Article 106 § 3 (in force from 21 June 1996 to 24 June 1998) 

"For the purpose of extending the term of detention on remand [at the stage of pre
trial investigation a judge] must convene a hearing to which defence counsel, the 
prosecutor and, if necessary, the detained person shall be called." 

T h e vers ion of t he Code in force s ince 24 J u n e 1998 m a k e s it 

compul so ry for the d e t a i n e e to a t t e n d the r e m a n d h e a r i n g s . 

Article 109-1 (in force from 21 June 1996 to 24 June 1998) 

"An arrested person or his counsel shall have the right during the pre-trial 
investigation to lodge [with an appellate court] an appeal against the detention on 
remand ... With a view to examining the appeal, a hearing may be convened, to which 
the arrested person and his counsel, or counsel alone, shall be called. The presence of a 
prosecutor is obligatory at such a hearing. 

The decision taken by [the appellate judge] is final and cannot be the subject of a 
cassation appeal. 

A further appeal shall be heard when the extension of the term of detention on 
remand is examined." 
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T h e p r e s e n t Ar t ic le 109-1 (in force since 2 4 J u n e 1998) now provides for 

a n a p p e a l to a h i g h e r cour t and a h e a r i n g in t h e p re sence of t he d e t a i n e e 

a n d his counsel , or his counsel a lone . 

Article 226 § 6 (in force until 24 June 1998) 

"The period when the accused and his counsel have access to the case file shall not be 
counted as part of the overall term of pre-trial investigation and detention. Where there 
are several accused persons, the period during which all the accused and their counsel 
have access to the case file shall not be counted as part of the overall term of pre-trial 
investigation and detention." 

Since 24 J u n e 1998 this per iod has ceased to be re levan t for r e m a n d 

decis ions . 

Article 372 § 4 (in force until 1 January 1999) 

"Decisions of courts ... ordering, varying or revoking a remand measure ... cannot be 
the subject of an appeal ..." 

36. A n u m b e r of provisions of the p r e s e n t Code of C r i m i n a l P r o c e d u r e 

a r e r e l evan t . 

Art ic le 52 § 2 (3) and (8) and Art ic le 58 § 2 (8) and (10) provide , 

respect ively, t h a t the accused a n d t he i r counsel have t he r ight to " submi t 

r e q u e s t s " and to "appea l aga ins t acts a n d decis ions of a n i n t e r r o g a t o r , 

inves t iga tor , p r o s e c u t o r or cour t " . 

Article 249 § 1 

"In deciding whether to commit the accused for trial, a judge individually, or a court 
at a directions hearing, shall determine 

( 1 1 ) whether the remand measure has been selected appropriately." 

Article 250 § 1 

"After deciding that there is a sufficient basis to commit the accused for trial, a judge 
individually, or a court at a directions hearing, shall determine issues concerning 

(2) the remand measure in respect of the accused ..." 

Article 267 § 1 

"The defendant shall have the right to 

(3) submit requests; 

( 1 1 ) appeal against the judgment and decisions of a court." 
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Article 277 

"In the course of a trial, a court may decide to order, vary or revoke a remand measure 
in respect of the defendant." 

37. T h e law of 21 J u n e 1996 a m e n d i n g a n d s u p p l e m e n t i n g the Code of 
C r i m i n a l P r o c e d u r e (Baudziamojo proceso kodekso pakeitimu ir papildymu 
ptatymas) s t a t e d t h a t d e t e n t i o n a u t h o r i s e d by a p rosecu to r p r io r to 
21 J u n e 1996 could t h e r e a f t e r be e x t e n d e d by a cour t in acco rdance wi th 
t he new p r o c e d u r e govern ing r e m a n d in custody. 

III. R E S E R V A T I O N BY L I T H U A N I A 

38. T h e r e se rva t ion e n t e r e d by L i t h u a n i a in respec t of Ar t ic le 5 § 3 of 
the C o n v e n t i o n was in force unt i l 21 J u n e 1996 a n d provided as follows: 

"The provisions of Article 5, paragraph 3, of the Convention shall not affect the 
operation of Article 104 of the Code of Criminal Procedure of the Republic of 
Lithuania (amended version No. 1-551, July 19 1994) which provides that a decision to 
detain in custody any persons suspected of having committed a crime may also, by 
decision of a prosecutor, be so detained. This reservation shall be effective for one year 
after the Convention comes into force in respect of the Republic of Lithuania." 

T H E L A W 

I. T H E APPLICANT'S D E A T H 

39. T h e C o u r t no tes t he fact of t he app l i can t ' s d e a t h , a n d the wish of 
his widow to p u r s u e t h e p roceed ings he in i t i a ted . 

40. T h e C o m m i s s i o n held t h a t t he app l i can t ' s widow had a l eg i t ima te 
in t e re s t in p u r s u i n g the p roceed ings on t h e app l i can t ' s behalf. 

4 1 . T h e C o u r t r e i t e r a t e s t h a t , w h e r e a n app l ican t dies d u r i n g the 
e x a m i n a t i o n of a case conce rn ing the un lawfulness of his d e t e n t i o n , his 
hei rs or nex t of kin m a y in pr inciple p u r s u e the appl ica t ion on his behal f 
(see, a m o n g o t h e r a u t h o r i t i e s , Krempovskij v. Lithuania ( d e c ) , no. 37193/97, 
20 Apri l 1999, u n r e p o r t e d ) . T h e C o u r t cons iders , like t he C o m m i s s i o n , 
t h a t t he app l i can t ' s widow has a l e g i t i m a t e i n t e r e s t in p u r s u i n g the 
app l i ca t ion in his s t ead . 

II. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

42. T h e G o v e r n m e n t a r g u e d t h a t t he C o u r t was p r e v e n t e d by the six-
m o n t h ru le in Art ic le 35 § 1 of the C o n v e n t i o n from e x a m i n i n g 
the app l i can t ' s compla in t conce rn ing his p reven t ive d e t e n t i o n . They 
s u b m i t t e d t h a t the app l i can t ' s p reven t ive d e t e n t i o n had served different 
purposes from his d e t e n t i o n on r e m a n d . F u r t h e r m o r e , t h e prevent ive 
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d e t e n t i o n had been a u t h o r i s e d u n d e r a different d o m e s t i c p r o c e d u r e from 
t h e one u n d e r which he h a d s u b s e q u e n t l y b e e n r e m a n d e d in custody. As 
t he p reven t ive d e t e n t i o n had ended on 14 M a r c h 1996 a n d the app l ica t ion 
had been in t roduced on 30 D e c e m b e r 1996, t h a t aspect of t he case had 
b e e n s u b m i t t e d out of t i m e . 

43 . T h e C o m m i s s i o n cons ide red tha t , while t h e app l i can t ' s p reven t ive 
d e t e n t i o n and his d e t e n t i o n on r e m a n d had been o r d e r e d on different 
g r o u n d s in d o m e s t i c t e r m s , t h e r e had b e e n no visible signs of a c h a n g e of 
t he app l i can t ' s s t a t u s w h e n his p reven t ive d e t e n t i o n had been rep laced 
wi th d e t e n t i o n on r e m a n d . T h e C o m m i s s i o n cons ide red t h a t t he overal l 
per iod of the app l i can t ' s d e t e n t i o n should be t a k e n as a whole for t he 
pu rpose of apply ing Ar t ic le 35 § 1 of t he C o n v e n t i o n , a n d t h a t t h e 
app l i can t ' s compla in t about his p revent ive d e t e n t i o n could not be 
re jec ted for non-compl iance wi th the s ix -mon th ru le . 

44. T h e C o u r t a g r e e s wi th the C o m m i s s i o n ' s conclusion. In respec t of 
a compla in t abou t t he absence of a r e m e d y for a c o n t i n u i n g s i tua t ion , such 
as a per iod of d e t e n t i o n , the s ix -mon th t ime- l imi t u n d e r Ar t ic le 35 § 1 
s t a r t s r u n n i n g from the end of t h a t s i tua t ion - for e x a m p l e , w h e n a n 
appl icant is r e leased from cus tody (see, mutatis mutandis, t he decis ion of 
1 D e c e m b e r 1997 as to t he admiss ib i l i ty of the p r e s e n t app l i ca t ion) . In 
add i t ion , in apply ing Ar t ic le 35 § 1 of t he C o n v e n t i o n t h e C o u r t of ten 
looks beh ind m e r e a p p e a r a n c e s , w i thou t excessive fo rmal i sm (see, 
a m o n g o t h e r a u t h o r i t i e s , the G u z z a r d i v. I ta ly j u d g m e n t of 6 N o v e m b e r 
1980, Ser ies A no. 39, pp . 26-27, § 72). 

A l t h o u g h on 14 M a r c h 1996 the app l i can t ' s p reven t ive d e t e n t i o n u n d e r 
Art ic le 50-1 of the Code of C r i m i n a l P r o c e d u r e was formally rep laced by 
d e t e n t i o n on r e m a n d u n d e r Art ic le 104 of t he C o d e , this c h a n g e of legal 
basis did not affect t he app l i can t ' s s i tua t ion for he was n e i t h e r moved to 
a n o t h e r cell or pr ison, nor b r o u g h t before a c o m p e t e n t legal a u t h o r i t y to 
be informed of t he c h a n g e . T h e C o u r t the re fo re cons iders t h a t t he overal l 
per iod of t he app l i can t ' s d e t e n t i o n m u s t be t a k e n as a whole for t he 
pu rpose of apply ing the s ix -mon th ru le in th is case . 

As t he app l ican t was still r e m a n d e d in cus tody on 30 D e c e m b e r 1996, 
when he lodged the p r e s e n t appl ica t ion r e l a t i n g to t h a t per iod of 
d e t e n t i o n , t he case canno t be d ismissed as be ing out of t ime . 

45. T h e C o u r t the re fore d i smisses t he G o v e r n m e n t ' s p r e l i m i n a r y 
object ion. 

III. ALLEGED V I O L A T I O N O F ARTICLE 5 § 1 O F T H E C O N 
V E N T I O N 

46. T h e app l ican t c o m p l a i n e d t h a t his d e t e n t i o n b r e a c h e d Art ic le 5 § 1 
of the C o n v e n t i o n , t he r e l evan t pa r t of which provides : 
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"1. Everyone has the right to liberty and security of person. No one shall be deprived 
of his liberty save in the following cases and in accordance with a procedure prescribed 
by law: 

(c) the lawful arrest or detention of a person effected for the purpose of bringing him 
before the competent legal authority on reasonable suspicion of having committed an 
offence or when it is reasonably considered necessary to prevent his committing an 
offence or fleeing after having done so; 

/. Preventive detention 

47. T h e app l ican t c o m p l a i n e d t h a t his p reven t ive d e t e n t i o n from 
8 F e b r u a r y to 14 M a r c h 1996 was i ncompa t ib l e wi th Art ic le 5 § 1 of the 
Conven t i on . In pa r t i cu l a r , t h e r e h a d b e e n no g r o u n d s for such cus tody as 
no c r imina l p roceed ings had b e e n p e n d i n g aga ins t h im at t ha t t ime . 
Moreover , t h e r e were no c r imes which he should have been p r e v e n t e d 
from c o m m i t t i n g . 

48. T h e G o v e r n m e n t s t a t e d t h a t t h e app l i can t ' s p reven t ive d e t e n t i o n 
was c o m p a t i b l e wi th Art ic le 5 § 1 (c) of t he C o n v e n t i o n as the fo rmer 
provis ion of Art ic le 50-1 of the C o d e of C r i m i n a l P r o c e d u r e had 
p e r m i t t e d d e t e n t i o n wi th a view to p r e v e n t i n g t he commiss ion of 
band i t ry , c r imina l associa t ion and in t imida t ion . 

49. T h e C o m m i s s i o n was of t he opinion tha t t he app l i can t ' s prevent ive 
d e t e n t i o n h a d fallen ou t s ide t he pe rmiss ib le excep t ions to t he r ight to 
l iberty, in b reach of Art ic le 5 § 1 of t he Conven t i on . 

50. T h e C o u r t observes tha t a p e r s o n m a y be depr ived of his l iber ty 
only for t he pu rposes specified in Ar t ic le 5 § 1. A pe r son m a y be d e t a i n e d 
wi th in t he m e a n i n g of Art ic le 5 § 1 (c) only in t he con tex t of c r imina l 
p roceed ings , for t he p u r p o s e of b r i n g i n g h im before the c o m p e t e n t legal 
a u t h o r i t y on suspicion of his having c o m m i t t e d an offence (see, mutatis 
mutandis, t he Lawless v. I r e l and j u d g m e n t of 1 J u l y 1961, Ser ies A no. 3, 
pp. 51-52, § 14, and the Ciul la v. I ta ly j u d g m e n t of 22 F e b r u a r y 1989, 
Series A no. 148, pp. 16-18, §§ 38-41). 

5 1 . T h e C o u r t the re fo re cons iders t h a t p revent ive d e t e n t i o n of the 
kind found in t he p r e s e n t case is not p e r m i t t e d by Ar t ic le 5 § 1 (c), 
Ar t ic le 50-1 of t he Code of C r i m i n a l P r o c e d u r e finding no ref lect ion in 
any provision of Ar t ic le 5 § 1. 

52. T h e r e has t hus been a b r e a c h of Art ic le 5 § 1 of t he Conven t i on in 
this respec t . 
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2. Detention on remandfrom 4 June to 31 July 1996 

53. T h e app l ican t fu r the r compla ined tha t from 4 J u n e un t i l 31 J u l y 
1996 t h e r e h a d b e e n no valid d o m e s t i c decis ion or o t h e r lawful basis for 
his d e t e n t i o n on r e m a n d , in b reach of Art ic le 5 § 1 of t he Conven t ion . 

54. T h e G o v e r n m e n t a r g u e d t h a t the app l i can t ' s d e t e n t i o n on r e m a n d 
for t h a t per iod had b e e n jus t i f ied u n d e r Art ic le 5 § 1 because t h e r e was a 
r ea sonab l e suspicion t h a t he had c o m m i t t e d m u r d e r . No d o m e s t i c 
decis ion had been r e q u i r e d to va l ida te t h a t per iod of d e t e n t i o n , d u r i n g 
which the appl ican t a n d his co-accused had been given access to t he case 
file, in accordance wi th Art ic le 226 § 6 of the Code of C r i m i n a l P r o c e d u r e 
t h e n in force. In the G o v e r n m e n t ' s view, t h a t provision had p e r m i t t e d the 
app l i can t ' s r e m a n d in cus tody unt i l 21 J u n e 1996. T h e G o v e r n m e n t 
fu r the r s u b m i t t e d t h a t L i t h u a n i a n law only r e q u i r e d a specific t e r m of 
d e t e n t i o n to be fixed at the s t age of p re - t r i a l inves t iga t ion , and tha t 
d u r i n g the t r ia l the cour t could only o rde r , vary or revoke d e t e n t i o n on 
r e m a n d (Articles 104-1, 249 § 1 and 250 § 1 of t he Code of C r i m i n a l 
P r o c e d u r e t h e n in force) . T h e r e f o r e , t he app l i can t ' s d e t e n t i o n from 
24 J u n e 1996 had b e e n jus t i f ied by t h e fact t h a t t he case h a d been 
t r a n s m i t t e d to t he Panevezys Reg iona l C o u r t , which had subsequen t ly 
not b e e n r e q u i r e d to e x t e n d the t e r m of t he app l i can t ' s d e t e n t i o n or 
o therwise va l ida te it. 

55. T h e C o m m i s s i o n cons ide red t h a t the app l i can t ' s d e t e n t i o n from 
4 J u n e to 31 J u l y 1996 h a d not b e e n a u t h o r i s e d by any valid d o m e s t i c 
decis ion or o t h e r " lawful" basis , in b reach of Art ic le 5 § 1 of the 
Conven t i on . 

56. T h e C o u r t r e i t e r a t e s t h a t t h e express ions "lawful" a n d "in 
acco rdance wi th a p r o c e d u r e p resc r ibed by law" in Art ic le 5 § 1 
essent ia l ly refer back to na t iona l law a n d s t a t e t he ob l iga t ion to conform 
to the subs t an t ive a n d p r o c e d u r a l ru les thereof. 

However , t he " lawfulness" of d e t e n t i o n u n d e r d o m e s t i c law is not 
always t he decisive e l e m e n t . T h e C o u r t m u s t in add i t ion be satisfied t h a t 
d e t e n t i o n d u r i n g the per iod u n d e r cons ide ra t ion was compa t ib l e wi th t he 
pu rpose of Art ic le 5 § 1 of the Conven t ion , which is to p reven t persons 
from be ing depr ived of the i r l iber ty in a n a r b i t r a r y fashion. 

T h e C o u r t m u s t m o r e o v e r a s c e r t a i n w h e t h e r d o m e s t i c law itself is in 
conformi ty wi th t he Conven t ion , inc lud ing the g e n e r a l pr inc ip les 
exp res sed or impl ied t h e r e i n . O n this last poin t , t he C o u r t s t resses t h a t , 
w h e r e depr iva t ion of l iber ty is conce rned , it is pa r t i cu l a r ly i m p o r t a n t t h a t 
the g e n e r a l pr inciple of legal c e r t a i n t y be sat isf ied. It is t he re fo re essent ia l 
t h a t the condi t ions for depr iva t ion of l iber ty u n d e r d o m e s t i c law be clearly 
def ined a n d t h a t t he law itself be foreseeable in its appl ica t ion , so t h a t it 
m e e t s t he s t a n d a r d of " lawfulness" set by t he C o n v e n t i o n , a s t a n d a r d 
which r e q u i r e s t h a t all law be sufficiently precise to allow the pe r son - if 
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need be , wi th a p p r o p r i a t e advice - to foresee, to a d e g r e e t h a t is 
r e a sonab l e in t he c i r c u m s t a n c e s , the consequences which a given act ion 
m a y en ta i l (see Baranowski v. Poland, no. 28358/95, §§ 50-52, E C H R 
2000-III) . 

57. T u r n i n g to t he c i r c u m s t a n c e s of the p r e s e n t case , t he C o u r t notes 
tha t t he p a r t i e s a g r e e d t h a t from 4 J u n e to 3 1 J u l y 1996 no o r d e r was m a d e 
by a j u d g e or p rosecu to r a u t h o r i s i n g t he app l i can t ' s d e t e n t i o n . It would 
seem, the re fo re , t h a t t he app l i can t ' s d e t e n t i o n d u r i n g t h a t pe r iod was 
incompa t ib l e wi th the d o m e s t i c law t h e n in force (Art icles 10 a n d 104 of 
the Code of C r i m i n a l P r o c e d u r e un t i l 21 J u n e 1996, a n d Art ic les 10 and 
104-1 of the Code af ter 21 J u n e 1996). 

58 . T h e G o v e r n m e n t c o n t e n d e d , however , t h a t for p a r t of t h a t per iod 
t he app l ican t h a d b e e n kep t in d e t e n t i o n p u r s u a n t to f o rmer Ar t ic le 226 
§ 6 of the Code of C r i m i n a l P r o c e d u r e whilst he a n d his co-accused had 
access to t he case file. 

59. T h e C o u r t no tes t h a t the p rosecu to r ' s l e t t e r of 13 J u n e 1996 (see 
p a r a g r a p h 16 above) , the O m b u d s m a n ' s decis ion of 21 N o v e m b e r 1996 
(see p a r a g r a p h 23 above) , the l e t t e r of t he P re s iden t of the C r i m i n a l 
Division of t he S u p r e m e C o u r t d a t e d 30 D e c e m b e r 1996 (see 
p a r a g r a p h 27 above) and the G o v e r n m e n t ' s submiss ions to t he C o u r t 
(see p a r a g r a p h 54 above) p r e s e n t t h r e e different answers to t he ques t ion 
as to which p a r t of t he app l i can t ' s d e t e n t i o n was covered by fo rmer 
Art ic le 226 § 6 of the Code of C r i m i n a l P r o c e d u r e , wi th t he resu l t t ha t 
the app l i can t ' s d e t e n t i o n could p u r p o r t e d l y be jus t i f ied by t h a t provision 
unt i l 4, 14 or 21 J u n e 1996. T h e C o u r t does not d e e m it necessa ry to 
resolve this d i sc repancy as to t he p rac t ica l effects of fo rmer Art ic le 226 
§ 6 of t h e Code of C r i m i n a l P r o c e d u r e , because it has b e e n shown to have 
b e e n v a g u e e n o u g h to cause confusion even a m o n g s t t he c o m p e t e n t S t a t e 
au tho r i t i e s . It was therefore i ncompa t ib l e wi th the r e q u i r e m e n t s of 
" lawfulness" u n d e r Art ic le 5 § 1 of the Conven t ion . F u r t h e r m o r e , the 
above provision p e r m i t t e d d e t e n t i o n by re fe rence to m a t t e r s wholly 
e x t r a n e o u s to Art ic le 5 § 1. 

It follows t h a t t he app l i can t ' s dep r iva t ion of l iber ty on t he basis of 
f o rmer Art ic le 226 § 6 of the Code of t he C r i m i n a l P r o c e d u r e was not 
p resc r ibed by law wi th in the m e a n i n g of Ar t ic le 5 § 1 of t he Conven t ion . 

60. T h e G o v e r n m e n t fu r the r s u b m i t t e d t h a t from 24 J u n e 1996 the 
app l i can t ' s d e t e n t i o n had been jus t i f ied by the sole fact t h a t t he case had 
been t r a n s f e r r e d to the Regiona l C o u r t . Accord ing to t he G o v e r n m e n t ' s 
i n t e r p r e t a t i o n of t he d o m e s t i c law appl icable a t t he m a t e r i a l t i m e , af ter 
t h a t d a t e t he cour t had not been r e q u i r e d to e x t e n d the t ime- l imi t of the 
app l i can t ' s d e t e n t i o n or o the rwise va l ida te it. 

6 1 . T h e C o u r t cons iders , however , t h a t the G o v e r n m e n t ' s a r g u m e n t 
does not overr ide the r e q u i r e m e n t t h a t t he app l i can t ' s d e t e n t i o n h a d to 
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be based on a valid d e t e n t i o n o rde r , bu t t h a t no such o rde r exis ted for t he 
per iod from 4 J u n e to 31 J u l y 1996. 

62. F u r t h e r m o r e , t he C o u r t r e i t e r a t e s t h a t a p rac t i ce of keep ing a 
pe r son in d e t e n t i o n wi thou t a specific legal basis , bu t because of a lack of 
c lear ru les govern ing the d e t a i n e e ' s s i tua t ion , wi th the resu l t t h a t a 
pe r son m a y be depr ived of his l iber ty for an un l imi t ed per iod wi thou t 
jud ic ia l a u t h o r i s a t i o n , is i ncompa t ib l e wi th the pr inciples of legal 
c e r t a i n t y and the p ro t ec t i on from a r b i t r a r i n e s s , which a re c o m m o n 
t h r e a d s t h r o u g h o u t t he Conven t i on a n d the ru le of law (see Baranowski 
ci ted above, §§ 54-57). 

63 . T h e C o u r t observes t h a t the fact t h a t t he case was t r a n s m i t t e d 
to t he Regiona l C o u r t on 24 J u n e 1996 did not clarify t he ques t i on 
w h e t h e r - and , if so, u n d e r w h a t condi t ions - the app l i can t ' s d e t e n t i o n , 
which had b e e n o r d e r e d for a l imi ted per iod at t he inves t iga t ion s t age , 
could be con t i nued d u r i n g the t r ia l . 

It follows t h a t t he app l i can t ' s d e t e n t i o n on the sole g r o u n d t h a t t he case 
had been t r a n s m i t t e d to t h e cour t d id not c o n s t i t u t e a "lawful" basis , 
wi th in t he m e a n i n g of Art ic le 5 § 1 of the C o n v e n t i o n , for t he app l i can t ' s 
con t i nued d e t e n t i o n on r e m a n d . 

In s u m , d u r i n g the per iod from 4 J u n e to 31 J u l y 1996 t h e r e was no valid 
d o m e s t i c decis ion or o t h e r "lawful" basis for t he app l i can t ' s d e t e n t i o n on 
r e m a n d . 

64. T h e r e has t hus b e e n a viola t ion of Art ic le 5 § 1 of the Conven t i on in 
respec t of th is pe r iod . 

3. Detention on remandfrom 31 July to 16 October 1996 

65. T h e app l i can t also c o m p l a i n e d t h a t , a t the d i rec t ions h e a r i n g of 
31 J u l y 1996, t he Reg iona l C o u r t h a d e r r e d in its appl ica t ion of 
Art ic le 104-1 of t h e C o d e of C r i m i n a l P r o c e d u r e in dec id ing t h a t t h e 
app l i can t ' s d e t e n t i o n on r e m a n d "should r e m a i n u n c h a n g e d " . In t he 
app l i can t ' s opinion, t he t e r m of his d e t e n t i o n on r e m a n d h a d exp i red on 
4 J u n e 1996, a n d the Reg iona l C o u r t had failed to o r d e r a new r e m a n d 
m e a s u r e or to specify w h a t type of r e m a n d it p u r p o r t e d to a u t h o r i s e . In 
t he app l i can t ' s opin ion , he h a d b e e n r e m a n d e d by a lawful cour t o rde r only 
on 16 O c t o b e r 1996, w h e n the Regiona l C o u r t specified t h a t the app l ican t 
was to r e m a i n in custody. T h u s , from 31 J u l y un t i l 16 O c t o b e r 1996 he had 
b e e n depr ived of his l iber ty con t r a ry to a p r o c e d u r e p resc r ibed by d o m e s t i c 
law. 
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66. T h e G o v e r n m e n t a r g u e d t h a t , in its decis ion of 31 J u l y 1996 the 
Regiona l C o u r t had a u t h o r i s e d t h e app l i can t ' s d e t e n t i o n on r e m a n d in 
acco rdance w i t h d o m e s t i c r e q u i r e m e n t s . 

67. T h e C o m m i s s i o n cons ide red t h a t t he app l i can t ' s d e t e n t i o n from 
31 J u l y to 16 O c t o b e r 1996 had been a u t h o r i s e d in acco rdance wi th a 
p r o c e d u r e p resc r ibed by law, in compl i ance wi th Ar t ic le 5 § 1 of the 
Conven t ion . 

68 . T h e C o u r t r e i t e r a t e s t h a t Ar t ic le 5 § 1 r e q u i r e s , inter alia, t h a t 
d e t e n t i o n be c o m p a t i b l e wi th d o m e s t i c law. As t he C o u r t s t a t e d in 
Baranowski c i ted above (§ 50) , "while it is no rma l ly in t he first place for 
the na t i ona l a u t h o r i t i e s , no tab ly the cou r t s , to i n t e r p r e t and apply 
d o m e s t i c law, it is o therwise in r e l a t ion to cases w h e r e , as u n d e r Art ic le 5 
§ 1, fai lure to comply wi th t h a t law enta i l s a b r e a c h of the Conven t i on . In 
such cases t h e C o u r t can a n d should exercise a c e r t a i n power to review 
w h e t h e r na t iona l law has b e e n obse rved" . 

A per iod of d e t e n t i o n is, in p r inc ip le , " lawful" if it is based on a cour t 
o rde r . Even flaws in t he d e t e n t i o n o r d e r do not necessar i ly r e n d e r the 
unde r ly ing per iod of d e t e n t i o n unlawful wi th in t he m e a n i n g of Art icle 5 
§ 1 (see the B e n h a m v. the U n i t e d K i n g d o m j u d g m e n t of 10 J u n e 1996, 
Reports of Judgments and Decisions 1996-III, pp . 753-54, §§ 42-47; Visockas 
v. Lithuania ( d e c ) , no. 49107/99 , 6 J a n u a r y 2000, u n r e p o r t e d ; and 
Kamantauskas v. Lithuania ( d e c ) , no. 45012/98 , 29 F e b r u a r y 2000, 
u n r e p o r t e d ) . 

69. T h e C o u r t observes t h a t t he app l i can t did not d i spu t e t h a t d u r i n g 
the d i rec t ions h e a r i n g of 31 J u l y 1996 the Reg iona l C o u r t h a d ac ted wi th in 
its j u r i sd i c t ion in so far as it h a d power to m a k e an a p p r o p r i a t e o rde r in 
respec t of t h e app l i can t ' s d e t e n t i o n u n d e r Art ic les 10, 104-1, 249 § 1 and 
250 § 1 of t he Code of C r i m i n a l P r o c e d u r e . 

It is t r u e t h a t in its decis ion t he Reg iona l C o u r t did not say t h a t it had 
" o r d e r e d " a n e w r e m a n d m e a s u r e , no r did it specify which type of r e m a n d 
should " r e m a i n u n c h a n g e d " , r ega rd l e s s of t he fact t h a t t h e t e r m of the 
app l i can t ' s d e t e n t i o n had expi red on 4 J u n e 1996. However , given the 
con tex t , t he m e a n i n g of t he Regiona l C o u r t ' s decis ion - t h a t is, t h a t the 
app l ican t was to r e m a i n in cus tody - m u s t have been c lear to all p r e s e n t on 
31 J u l y 1996, inc lud ing the app l i can t ' s lawyer. 

T h e C o u r t does not find t h a t t h e Regiona l C o u r t ac ted in bad faith or 
t h a t it failed to apply t he re levan t d o m e s t i c legis la t ion correct ly . 

T h e r e f o r e , it has not b e e n e s t ab l i shed t h a t t he d e t e n t i o n o r d e r of 
31 J u l y 1996 was invalid in d o m e s t i c law, or t h a t the e n s u i n g d e t e n t i o n 
was unlawful wi th in t he m e a n i n g of Ar t ic le 5 § 1. 

70. T h e r e h a s t h u s b e e n n o b r e a c h of Ar t ic le 5 § 1 of t he Conven t i on in 
respec t of t he app l i can t ' s d e t e n t i o n on r e m a n d for the per iod from 31 J u l y 
to 16 O c t o b e r 1996. 
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IV. ALLEGED V I O L A T I O N O F ARTICLE 5 § 3 O F T H E C O N 
V E N T I O N 

71. T h e app l ican t a l leged a violat ion of Art ic le 5 § 3 of the Conven t ion , 
which r eads as follows: 

"Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) 
of this Article shall be brought promptly before a judge or other officer authorised by law 
to exercise judicial power and shall be entitled to trial within a reasonable time or to 
release pending trial. Release may be conditioned by guarantees to appear for trial." 

/. Being brought promptly before a judge or other officer 

72. T h e app l ican t c l a imed tha t he had not been b r o u g h t before a n 
a p p r o p r i a t e officer from the m o m e n t of his a r r e s t on 8 F e b r u a r y unt i l 
14 O c t o b e r 1996. H e a s s e r t e d t h a t d u r i n g the ini t ial per iod of his 
d e t e n t i o n , from 8 F e b r u a r y 1996 to 21 J u n e 1996, he h a d not b e e n 
b r o u g h t before a j u d g e or p rosecu to r , and t h a t a f ter 21 J u n e 1996, w h e n 
the a m e n d e d Code of C r i m i n a l P r o c e d u r e c a m e in to force, he had not 
been b r o u g h t p r o m p t l y before a j u d g e . In t he app l i can t ' s view, 
L i t h u a n i a ' s r e se rva t ion in respec t of Art ic le 5 § 3 was invalid and did not 
affect his r ight to be b r o u g h t p r o m p t l y before an a p p r o p r i a t e officer. 

73. T h e G o v e r n m e n t a r g u e d tha t L i t h u a n i a ' s r e se rva t i on in respec t of 
Art ic le 5 § 3 had effectively r e m o v e d the app l i can t ' s r ight to be b r o u g h t 
p r o m p t l y before an a p p r o p r i a t e officer before its expiry on 21 J u n e 1996, 
a n d tha t a f ter t h a t d a t e his r ight u n d e r Art ic le 5 § 3 no longer ex is ted as 
its app l ica t ion was l imi ted to t he ini t ial depr iva t ion of l iberty. 

74. T h e C o m m i s s i o n essent ia l ly a g r e e d wi th t he G o v e r n m e n t , f inding 
no viola t ion of Art ic le 5 § 3. 

75. T h e C o u r t first no t e s t h a t , from the m o m e n t of his a r r e s t on 
8 F e b r u a r y un t i l 14 M a r c h 1996, t he app l ican t was he ld in p reven t ive 
d e t e n t i o n , to which Art ic le 5 § 1 (c) of t he Conven t i on did not apply (see 
p a r a g r a p h s 51-52 above) . C o n s e q u e n t l y , t he g u a r a n t e e for t h e app l i can t 
to be b r o u g h t p r o m p t l y before an a p p r o p r i a t e officer u n d e r Art ic le 5 § 3 
was not appl icable to his pe r iod in prevent ive d e t e n t i o n . 

76. T h e app l i can t ' s d e t e n t i o n on r e m a n d for the pu rpose of Art ic le 5 
§ 1 (c) of the Conven t i on was a u t h o r i s e d on 14 M a r c h 1996. Accordingly, 
t h e C o u r t will e x a m i n e t he compla in t from t h a t d a t e . 

77. Secondly, t he C o u r t no tes t h a t from 14 M a r c h to 14 O c t o b e r 1996 
the appl ican t r e m a i n e d in cus tody w i thou t be ing b r o u g h t before an officer 
wi th in t he m e a n i n g of Ar t ic le 5 § 3 of t h e Conven t i on . C o n s e q u e n t l y , t h e 
effect of L i t h u a n i a ' s r e se rva t ion for this per iod r equ i r e s sc ru t iny . 

78. T h e C o u r t refers to Art ic le 57 of the C o n v e n t i o n , which r eads as 
follows: 
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"1. Any State may, when signing this Convention or when depositing its instrument 
of ratification, make a reservation in respect of any particular provision of the 
Convention to the extent that any law then in force in its territory is not in conformity 
with the provision. Reservations of a general character shall not be permitted under this 
Article. 

2. Any reservation made under this Article shall contain a brief statement of the law 
concerned." 

79. T h e C o u r t r e i t e r a t e s t h a t t h e a im of t h e p roh ib i t i on on 
r e se rva t ions "of a g e n e r a l c h a r a c t e r " is to e n s u r e t h a t t hey a re not 
couched in t e r m s t h a t a re too vague or b r o a d for it to be possible to 
d e t e r m i n e t he i r exac t m e a n i n g and scope (see the Belilos v. Swi tzer land 
j u d g m e n t of 29 Apri l 1988, Ser ies A no. 132, p . 26, § 55). 

80. T h e re se rva t ion in ques t ion by L i t h u a n i a was in force unt i l 21 J u n e 
1996 a n d s t a t e d in respec t of Art ic le 5 § 3 of t he C o n v e n t i o n tha t a 
p rosecu to r could a u t h o r i s e a pe r son ' s d e t e n t i o n on r e m a n d p u r s u a n t to 
Art ic le 104 of the Code of C r i m i n a l P r o c e d u r e in t he vers ion appl icable 
a t the t i m e (see p a r a g r a p h 38 above) . 

8 1 . T h e C o u r t observes , like t he C o m m i s s i o n , t h a t the l inguist ic flaws 
in t he r e se rva t ion did not r e n d e r it impossible to d e t e r m i n e its m e a n i n g 
a n d scope. T h e re se rva t ion re fe r red wi th sufficient c lar i ty to Art ic le 5 § 3 
of t he Conven t i on a n d to the p e r t i n e n t d o m e s t i c law p e r m i t t i n g a 
p rosecu to r ' s decision. T h e C o u r t concludes t h a t t he r e se rva t i on was 
sufficiently c lear and precise to fulfil the r e q u i r e m e n t s of Ar t ic le 57 of 
t h e Conven t i on . 

82. Accordingly, the fact t h a t the app l ican t was not b r o u g h t before an 
a p p r o p r i a t e officer w h e n his d e t e n t i o n on r e m a n d was o r d e r e d could not 
c o n s t i t u t e a viola t ion of Ar t ic le 5 § 3 of t h e Conven t i on as long as the 
r e se rva t ion was in force. 

8 3 . It r e m a i n s t o be e x a m i n e d w h e t h e r t he app l ican t b e c a m e en t i t l ed 
to be b r o u g h t p r o m p t l y before an a p p r o p r i a t e officer after t he rese rva t ion 
had expi red on 21 J u n e 1996. 

84. T h e C o u r t considers t h a t t he word ing "b rough t p r o m p t l y " in 
Art ic le 5 § 3 impl ies tha t t he r ight to be b r o u g h t before an a p p r o p r i a t e 
officer r e l a t e s to t h e t i m e w h e n a p e r s o n is first depr ived of his l iber ty 
u n d e r Art ic le 5 § 1 (c). T h e obl iga t ion on C o n t r a c t i n g S t a t e s u n d e r 
Art ic le 5 § 3 is the re fore l imi ted to b r ing ing the d e t a i n e e p r o m p t l y before 
a n a p p r o p r i a t e officer a t t ha t init ial s t age , a l t h o u g h Art ic le 5 § 4 of the 
Conven t ion m a y in ce r t a in cases r equ i r e t h a t the pe r son be subsequen t ly 
b r o u g h t before a j u d g e for t h e purpose of effectively c o n t e s t i n g the 
lawfulness of his d e t e n t i o n w h e n it lasts for a long t i m e (see , mutatis 
mutandis, T r z a s k a v. Po land , appl ica t ion no. 25792/94, Commiss ion ' s 
r epo r t of 19 M a y 1998, §§ 71-81, unpub l i shed ) . 
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85. A rese rva t ion u n d e r Art ic le 57 of t he Conven t i on would be devoid 
of pu rpose if, upon its expiry, t he S t a t e were r e q u i r e d to enforce t he r ight 
re t roac t ive ly for the per iod covered by the rese rva t ion . 

86. As r e g a r d s the facts of t he p r e sen t case , t he r e se rva t ion in respec t 
of Art ic le 5 § 3 expi red on 21 J u n e 1996. At t h a t m o m e n t , the appl ican t 
had been held in d e t e n t i o n on r e m a n d since 14 M a r c h 1996 - t h a t is, for 
more t h a n t h r e e m o n t h s . Accordingly, by 21 J u n e 1996 any not ion of 
" p r o m p t n e s s " h a d a l r eady been exceeded (see, mutatis mutandis, t he 
Assenov a n d O t h e r s v. Bu lga r i a j u d g m e n t of 28 O c t o b e r 1998, Reports 
1998-VIII, p . 3299, § 147). 

It follows tha t w h e n the r e se rva t ion expi red L i t h u a n i a was no longer 
u n d e r an obl igat ion to b r i n g t he appl icant p r o m p t l y before an 
a p p r o p r i a t e officer. C o n s e q u e n t l y , t h e r e was no scope u n d e r Art ic le 5 § 3 
for a r e n e w e d obl igat ion af ter t he expiry of the rese rva t ion . 

87. T h e r e has t hus been no violat ion of Art ic le 5 § 3 of the Conven t ion 
in this respec t . 

2. Length of the detention 

88. T h e app l i can t also a l leged a violat ion of Art ic le 5 § 3 of t he 
Conven t i on in t h a t t he overal l l eng th of his d e t e n t i o n - s ix teen m o n t h s 
a n d one day - had b e e n excessive. H e c la imed , in pa r t i cu l a r , t h a t no 
a p p r o p r i a t e p r o c e d u r a l s teps had been t a k e n by the a u t h o r i t i e s d u r i n g 
his p revent ive d e t e n t i o n . H e fu r the r c l a imed t h a t the a u t h o r i t i e s had 
b e e n too slow d u r i n g the p re - t r i a l inves t iga t ion a n d t r i a l , which had 
involved u n n e c e s s a r y p r o c e d u r a l d i spu t e s and s toppages for add i t iona l 
inves t iga t ions . T h e app l i can t concluded t h a t t he l eng th of his d e t e n t i o n 
could not be jus t i f ied u n d e r Art ic le 5 § 3 of the Conven t i on . 

89. T h e G o v e r n m e n t a r g u e d t h a t the per iod to be t a k e n into account 
had b e g u n on 14 M a r c h 1996 a n d e n d e d on 9 J u n e 1997. T h e y observed 
t h a t the app l ican t had thus b e e n d e t a i n e d wi th in t he m e a n i n g of Art ic le 5 
§ 3 of the C o n v e n t i o n for fou r t een m o n t h s a n d twenty-six days . T h e 
G o v e r n m e n t s t ressed t h a t t he p roceed ings in ques t ion had r e l a t e d to a 
c h a r g e of m u r d e r wi th a g g r a v a t i n g c i r c u m s t a n c e s , a n d t h a t t h r e e 
po l i cemen had b e e n accused in the case t o g e t h e r wi th the app l i can t . T h e 
fact t h a t t h e case h a d b e e n factual ly a n d legally complex h a d b e e n 
conf i rmed by the need to ad journ the t r ia l on two occasions for fu r the r 
evidence to be g a t h e r e d . In t he G o v e r n m e n t ' s view, t he app l i can t ' s 
d e t e n t i o n had been a u t h o r i s e d not only on the basis of t he s t r e n g t h of 
evidence in the case file a n d the gravi ty of t he offence, bu t also because 
of the d a n g e r of t he app l ican t "obs t ruc t i ng t he e s t a b l i s h m e n t of t he 
t r u t h " . T h e G o v e r n m e n t cons ide red t h a t t he overal l t e r m of his 
d e t e n t i o n on r e m a n d had not exceeded t h e " r ea sonab l e t i m e " re fe r red to 
in Art ic le 5 § 3 of the Conven t i on . 
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90. T h e C o m m i s s i o n was of t he opinion t h a t t h e r e had been a violat ion 
of Art ic le 5 § 3 in connec t ion wi th t he above compla in t on accoun t of the 
lack of re levant a n d sufficient r easons a d d u c e d by the a u t h o r i t i e s in 
sanc t ion ing the app l i can t ' s r e m a n d in custody. 

9 1 . T h e Cour t m u s t first d e t e r m i n e the per iod to be t a k e n in to 
cons idera t ion . It has concluded t h a t t he app l ican t ' s p revent ive de t en t i on 
from 8 Feb rua ry to 14 M a r c h 1996 did not fall wi th in the scope of Article 5 
§ 1 (c), a n d tha t Art icle 5 § 3 was not appl icable to the above per iod (see 
p a r a g r a p h s 5 1 , 52 and 75 above) . T h e C o u r t is none the le s s able , in o rde r to 
assess w h e t h e r the d u r a t i o n of a period of d e t e n t i o n is r easonab le , to t ake 
account of a pa r t t he reo f which falls, as such, outs ide its c o m p e t e n c e (see 
M i t a p a n d Miif tuoglu v. T u r k e y , appl ica t ions nos. 15530/89 a n d 15531/89, 
Commiss ion decision of 10 O c t o b e r 1991, Decisions a n d Repor t s 72, p . 169). 

92. T h e app l i can t ' s d e t e n t i o n on r e m a n d las ted from 14 M a r c h 1996 to 
9 J u n e 1997, t h a t is, fou r t een m o n t h s and twenty-six days. T h e C o u r t will 
t he re fo re assess t h e r e a s o n a b l e n e s s of t h e l e n g t h of t h e app l i can t ' s 
d e t e n t i o n on the basis of t h a t per iod . It will also t ake in to account t ha t , 
by t he t i m e the app l i can t ' s d e t e n t i o n on r e m a n d was a u t h o r i s e d , he had 
been held in cus tody for over a m o n t h since 8 F e b r u a r y 1996. 

93 . T h e C o u r t r e i t e r a t e s t h a t t he r ea sonab l enes s of t h e l eng th of 
d e t e n t i o n m u s t be assessed in each case accord ing to its special fea tures . 
C o n t i n u e d d e t e n t i o n may be jus t i f ied in a given case only if t h e r e a r e c lear 
indica t ions of a g e n u i n e publ ic in t e re s t which, n o t w i t h s t a n d i n g the 
p r e s u m p t i o n of innocence , ou twe ighs t he r ight to l iber ty. 

It falls in t he first place to t he na t iona l jud ic ia l a u t h o r i t i e s to e x a m i n e 
the c i r c u m s t a n c e s for or aga ins t the ex is tence of such an impera t ive 
i n t e r e s t , a n d to set t h e m out in the i r decisions on the app l ica t ions for 
r e l ease . It is essent ia l ly on t he basis of t he r ea sons given in these 
decis ions , a n d of t h e facts e s t ab l i shed by the app l i can t in his appea l s , 
t h a t the C o u r t is called upon to decide w h e t h e r or not t h e r e has been a 
violat ion of Art ic le 5 § 3 of the C o n v e n t i o n . 

T h e pe r s i s t ence of a r e a s o n a b l e suspicion t h a t t he p e r s o n a r r e s t e d has 
c o m m i t t e d a n offence is a condi t ion sine qua non for t he lawfulness of the 
con t i nued d e t e n t i o n , bu t af ter a c e r t a i n lapse of t i m e it no longer suffices. 
T h e C o u r t m u s t t h e n es tab l i sh w h e t h e r the o t h e r g r o u n d s given by the 
jud ic ia l a u t h o r i t i e s were " r e l e v a n t " a n d "suff icient" to con t inue to just ify 
t he depr iva t ion of l iber ty (see, a m o n g o t h e r a u t h o r i t i e s , Punzelt v. the Czech 
Republic, no . 31315/96, § 73, 25 Apri l 2000, u n r e p o r t e d ) . 

94. In t h e i n s t an t case t h e only r easons given by the p rosecu t ing 
a u t h o r i t i e s for the app l i can t ' s d e t e n t i o n on r e m a n d were t he gravi ty of 
t h e offence (see p a r a g r a p h 12 above) a n d the s t r e n g t h of evidence 
aga ins t h i m in t he case file (see p a r a g r a p h 15 above) . T h e Regiona l 
C o u r t gave no reasons jus t i fy ing his con t i nued d e t e n t i o n (see 
p a r a g r a p h s 19 a n d 21 above) . 
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T h e C o u r t cons iders t h a t t he suspicion t h a t t he app l ican t had 
c o m m i t t e d m u r d e r m a y ini t ial ly have jus t i f ied his d e t e n t i o n , bu t it could 
not c o n s t i t u t e a " re levan t a n d sufficient" g r o u n d for his be ing he ld in 
cus tody for a lmos t fifteen m o n t h s , pa r t i cu la r ly w h e n t h a t suspicion was 
proved u n s u b s t a n t i a t e d by the t r ia l cour t which a c q u i t t e d t he app l i can t . 
It follows t h a t the l eng th of t he app l i can t ' s d e t e n t i o n was excessive. 

95 . T h e r e has t h u s b e e n a b r e a c h of Ar t ic le 5 § 3 of t he C o n v e n t i o n in 
th is r e g a r d . 

V. A L L E G E D V I O L A T I O N O F A R T I C L E 5 § 4 O F T H E C O N V E N T I O N 

96. T h e appl ican t also a l leged a violat ion of Art ic le 5 § 4 of t he 
Conven t ion , which provides : 

"Everyone who is deprived ofhis liberty by arrest or detention shall be entitled to take 
proceedings by which the lawfulness ofhis detention shall be decided speedily by a court 
and his release ordered if the detention is not lawful." 

97. T h e appl ican t c o m p l a i n e d t h a t he was u n a b l e to con tes t the 
lawfulness of his d e t e n t i o n on r e m a n d in view of t h e s t a t u t o r y ba r on 
appea l s aga ins t cour t decis ions a u t h o r i s i n g d e t e n t i o n on r e m a n d . 

98. T h e G o v e r n m e n t a r g u e d t h a t t h e d o m e s t i c law in ques t i on 
afforded the app l ican t a m p l e o p p o r t u n i t y to con tes t t he lawfulness o f h i s 
d e t e n t i o n , which was reviewed by the Regiona l C o u r t a t its hea r ings on 
31 J u l y and 14 to 16 O c t o b e r 1996. 

99. T h e C o m m i s s i o n was of t he opinion t h a t t he app l ican t had , in 
b r e a c h of Art ic le 5 § 4, been d e n i e d t h e o p p o r t u n i t y to con tes t t h e 
compat ib i l i ty of his d e t e n t i o n on r e m a n d wi th t he subs t an t ive a n d 
p r o c e d u r a l provisions of d o m e s t i c law. 

100. T h e C o u r t r e i t e r a t e s t h a t Art ic le 5 § 4 of the C o n v e n t i o n ent i t les 
a r r e s t e d or d e t a i n e d pe r sons to a review b e a r i n g upon the p r o c e d u r a l and 
subs t an t ive condi t ions which a r e essen t ia l for t he " lawfulness" , in 
C o n v e n t i o n t e r m s , of the i r dep r iva t ion of l iberty. Th i s m e a n s t h a t t he 
c o m p e t e n t cour t has to e x a m i n e not only compl i ance wi th t h e p rocedu ra l 
r e q u i r e m e n t s of d o m e s t i c law bu t also t he r e a s o n a b l e n e s s of t h e suspicion 
u n d e r p i n n i n g the a r r e s t a n d t h e leg i t imacy of the purpose p u r s u e d by the 
a r r e s t a n d the e n s u i n g d e t e n t i o n (see t he Brogan and O t h e r s v. the 
U n i t e d K i n g d o m j u d g m e n t of 29 N o v e m b e r 1988, Series A no. 145-B, 
pp . 34-35, § 65) . 

Art ic le 5 § 4 g u a r a n t e e s no r igh t , as such, to an a p p e a l aga ins t decisions 
o r d e r i n g or e x t e n d i n g d e t e n t i o n , as the provision speaks of " p r o c e e d i n g s " 
and not of appea l s . In pr inc ip le , t he i n t e rven t ion of one o r g a n satisfies 
Art ic le 5 § 4, on condi t ion t h a t t h e p r o c e d u r e followed h a s a jud ic ia l 
c h a r a c t e r a n d gives to t he individual conce rned g u a r a n t e e s a p p r o p r i a t e 
to t he kind of dep r iva t ion of l iber ty in ques t i on (see, mutatis mutandis, 
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the De Wi lde , O o m s a n d Ve r syp v. Be lg ium j u d g m e n t of 18 J u n e 1971, 
Series A no. 12, pp. 40-41 , § 76). 

101. T h e C o u r t notes t h a t the Regiona l C o u r t , in its decisions 
a u t h o r i s i n g t he app l i can t ' s d e t e n t i o n on r e m a n d , m a d e no re fe rence 
to his g r ievances about the unlawfulness of his d e t e n t i o n (see 
p a r a g r a p h s 19 a n d 21 above) . F u r t h e r m o r e , the C o u r t of Appea l and the 
P r e s i d e n t of t he C r i m i n a l Division of t h e S u p r e m e C o u r t acknowledged 
tha t t he lawfulness of t he app l i can t ' s d e t e n t i o n was open to ques t ion , but 
failed to e x a m i n e the app l i can t ' s compla in t s on account of t he s t a t u t o r y 
ba r as t h e n in force (see p a r a g r a p h s 25 and 27 above) . 

T h e civil p roceed ings b r o u g h t by t he app l ican t aga ins t t he prison 
a u t h o r i t i e s were not r e l evan t for t he pu rpose of Art ic le 5 § 4 as t h e civil 
cour t s were not c o m p e t e n t to o r d e r the app l i can t ' s r e l ease , as m a y be 
r e q u i r e d by t h a t provision. In any event , in e n t e r t a i n i n g t h e app l ican t ' s 
civil ac t ion t he cour t s confined themse lves to e x a m i n i n g w h e t h e r t he re 
had b e e n a n y formal o r d e r s a u t h o r i s i n g his d e t e n t i o n , w i thou t assess ing 
the unde r ly ing lawfulness of his d e t e n t i o n on the basis of those o rde r s (see 
p a r a g r a p h 29 above) . 

It follows t h a t the app l ican t was den ied t he r igh t to con tes t the 
p r o c e d u r a l and subs t an t ive condi t ions essen t ia l for t he " lawfulness" of 
his d e t e n t i o n on r e m a n d . 

102. T h e r e has t hus been a b r e a c h of Art ic le 5 § 4 of t he Conven t ion . 

VI. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

103. Art ic le 41 of t he Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only-
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. P e c u n i a r y d a m a g e 

104. T h e app l ican t s o u g h t 256,878 litai (LTL) as c o m p e n s a t i o n for loss 
of e a rn ings and o p p o r t u n i t i e s caused by his d e t e n t i o n . H e also c la imed 
L T L 8,600 spen t on s u p p l e m e n t a r y food a n d L T L 1,500 incu r r ed for 
add i t iona l m e d i c a t i o n a n d v i t a m i n s while in pr ison. 

105. T h e G o v e r n m e n t cons ide red these c la ims to be unjust i f ied. 
106. T h e C o u r t is of t he view t h a t t h e r e is no causa l link b e t w e e n the 

viola t ions found a n d t h e a l l eged p e c u n i a r y d a m a g e (see , mutatis mutandis, 
Baranowski c i ted above, § 8 1 , andPunzel t c i ted above, § 103). C o n s e q u e n t l y , 
it sees no r e a s o n to a w a r d the app l ican t any s u m u n d e r th is h e a d . 
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B. N o n - p e c u n i a r y d a m a g e 

107. T h e app l ican t fu r the r c la imed L T L 191,600 for m e n t a l a n d 
physical suffer ing while in pr ison. 

108. T h e G o v e r n m e n t cons ide red t h a t t he s u m in ques t i on was 
exo rb i t an t . 

109. T h e C o u r t finds t h a t t he app l ican t has cer ta in ly suffered non-
pecun ia ry d a m a g e , which is not sufficiently c o m p e n s a t e d by the finding 
of a violat ion. M a k i n g its a s s e s s m e n t on an equ i t ab l e bas is , t he C o u r t 
awards the appl ican t L T L 60,000 u n d e r this head . 

C. C o s t s a n d e x p e n s e s 

110. T h e appl icant also c la imed L T L 85,800 for legal costs in d o m e s t i c 
p roceed ings and before the C o n v e n t i o n ins t i tu t ions , a n d L T L 9,052 for his 
t ravel expenses d u r i n g the d o m e s t i c p roceed ings . 

111. T h e G o v e r n m e n t cons idered tha t the above c la ims were 
excessive. 

112. T h e C o u r t r e i t e r a t e s t h a t , in o r d e r for costs to be inc luded in an 
award u n d e r Art ic le 41 of t he C o n v e n t i o n , it m u s t be es tab l i shed t h a t they 
were ac tua l ly a n d necessar i ly i ncu r r ed , and a re r ea sonab le as to q u a n t u m 
(see , a m o n g o t h e r a u t h o r i t i e s , Nikolova v. Bulgaria [ G C ] , no. 31195/96, § 79, 
E C H R 1999-11). 

113. T h e C o u r t cons iders t h a t the app l i can t ' s t ravel expenses d u r i n g 
the d o m e s t i c p roceed ings were not incur red in connec t ion wi th his 
C o n v e n t i o n c la ims . It t he re fo re dec l ines to a w a r d a n y s u m for t he se 
expenses . 

114. In connec t ion wi th the l awyers ' fees c la imed , t he C o u r t no tes tha t 
a cons ide rab le p a r t of those fees conce rned the app l i can t ' s defence in 
respec t of t h e c r imina l c h a r g e s aga ins t h im a n d his c o m p l a i n t s ab o u t 
the i r a l leged unfa i rness , which were dec la red inadmiss ib le by t he 
C o m m i s s i o n . Those fees do not cons t i t u t e necessary expenses i n c u r r e d in 
seek ing r ed re s s for t he violat ions which the C o u r t has found u n d e r 
Ar t ic le 5 §§ 1,3 a n d 4 of t he Conven t i on . M a k i n g its a s s e s s m e n t on a n 
equ i t ab l e bas is , t he C o u r t awards t he app l ican t L T L 40,000 for legal 
costs , t o g e t h e r wi th any va lue -added t ax t h a t m a y be c h a r g e a b l e . 

D . D e f a u l t i n t e r e s t 

115. Accord ing to the i n fo rma t ion avai lable to the C o u r t , t h e s t a t u t o r y 
r a t e of i n t e re s t appl icable in L i t h u a n i a a t t he d a t e of adop t ion of the 
p r e s e n t j u d g m e n t is 9.5% pe r a n n u m . 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t he app l i can t ' s widow has s t a n d i n g to c o n t i n u e t he p re sen t 
p roceed ings in his s t ead ; 

2. Dismisses t he G o v e r n m e n t ' s p r e l i m i n a r y object ion; 

3. Holds t h a t t h e r e has b e e n a violat ion of Art ic le 5 § 1 of t he Conven t ion 
as r e g a r d s t he app l i can t ' s p reven t ive d e t e n t i o n ; 

4. Holds t h a t t h e r e has b e e n a viola t ion of Art ic le 5 § 1 of t h e Conven t i on 
as r e g a r d s t he app l i can t ' s d e t e n t i o n on r e m a n d from 4 J u n e to 31 Ju ly 
1996; 

5. Holds t h a t t h e r e has b e e n no violat ion of Art ic le 5 § 1 of t he Conven t ion 
as r ega rds the app l i can t ' s d e t e n t i o n on r e m a n d from 31 J u l y to 
16 O c t o b e r 1996; 

6. Holds t h a t t h e r e has b e e n no viola t ion of Art ic le 5 § 3 of t h e Conven t ion 
as r e g a r d s t h e a l leged fai lure to b r ing the app l ican t p r o m p t l y before a 
j u d g e or o t h e r officer; 

7. Holds t h a t t h e r e has b e e n a viola t ion of Art ic le 5 § 3 of t h e Conven t ion 
as r e g a r d s t he l eng th of the app l i can t ' s d e t e n t i o n on r e m a n d ; 

8. Holds t h a t t h e r e has b e e n a v io la t ion of Ar t ic le 5 § 4 of t he Conven t ion ; 

9. Holds 
(a) t h a t the r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s , t he following a m o u n t s : 

(i) L T L 60,000 (sixty t h o u s a n d li tai) in respec t of non-pecun ia ry 
d a m a g e ; 
(ii) L T L 40,000 (forty t h o u s a n d l i ta i ) , t o g e t h e r wi th any value-
a d d e d tax t h a t m a y be c h a r g e a b l e , for costs a n d expenses ; 

(b) t h a t s imple i n t e r e s t at an a n n u a l r a t e of 9.5% shall be payable 
from the expiry of the above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

10. Dismisses t he r e m a i n d e r of t he app l i can t ' s c la im for j u s t sat isfact ion. 

D o n e in Engl ish , a n d notif ied in wr i t i ng on 31 J u l y 2000, p u r s u a n t to 
Ru le 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

S. DOLLÉ 
R e g i s t r a r 

J . -P . COSTA 

Pres iden t 
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* 
* * 

Le requérant était soupçonné d'homicide mais le non-lieu fut prononcé en 1995 
faute de preuves. En février 1996, l'intéressé fut arrêté et placé en détention 
préventive en application de l'article 50-1 du code de procédure pénale alors en 
vigueur. Il fut débouté de son recours. Aucune instruction ne fut menée dans le 
cadre de la détention préventive. Toutefois, le 8 mars 1996, l'affaire d'homicide 
fut rouverte et le requérant fut inculpé. Le 14 mars 1996, le procureur général 
adjoint autorisa la détention provisoire du requérant jusqu'au 4 juin 1996, en 
vertu de l'article 104 du code de procédure pénale. Le requérant fut débouté de 
ses recours. Lui-même et son conseil eurent accès au dossier du 30 mai au 10 juin, 
les autres accusés jusqu'au 14 juin. Le 13 juin, le procureur informa les autorités 
pénitentiaires que la détention du requérant avait été automatiquement 
prolongée jusqu'au 14 juin 1996, conformément à l'article 226 § 6 du code de 
procédure pénale tel qu'il était libellé à l'époque, qui prévoyait que la période 
pendant laquelle l'accusé et son défenseur avaient accès au dossier n'était pas 
imputée sur la durée globale de la détention. Le 24 juin 1996, le procureur 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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principal informa les autorités pénitentiaires que le dossier de l'homicide avait été 
transmis au tribunal régional et que la détention du requérant était régulière. Le 
31 juillet 1996, un juge du tribunal régional décida que la détention provisoire du 
requérant serait «maintenue sans changement». Il n'évoqua aucun autre aspect 
relatif à la légalité de la détention. Le procès du requérant s'ouvrit en septembre 
1996 et, le 16 octobre, le tribunal régional décida, sans se prononcer sur la légalité 
de la détention, que le requérant demeurerait incarcéré jusqu'au 15 février 1997. 
Le requérant fut débouté de ses appels ultérieurs contre sa détention. En novembre 
1996, la cour d'appel concéda que les juridictions inférieures avaient peut-être 
commis une erreur en tranchant la question de la détention, mais observa que de 
toute façon leurs décisions n'étaient pas susceptibles d'appel. Ce que confirma la 
Cour suprême. En juin 1997, le tribunal régional acquitta le requérant, qui fut 
libéré. Dans l'intervalle, celui-ci avait intenté en vain une action civile contre les 
autorités pénitentiaires pour l'avoir maintenu en détention en l'absence de 
décision formelle. 

1. Lorsqu'un requérant décède durant l 'examen de l'affaire concernant la 
régularité de sa détention, ses héritiers ou proches parents peuvent en principe 
maintenir la requête en son nom. En l'espèce, la veuve du requérant a un intérêt 
légitime à maintenir la requête. 
2. Exception préliminaire du Gouvernement (délai de six mois) : en ce qui 
concerne un grief relatif à l'absence de recours contre une situation qui perdure, 
telle une période de détention, le délai de six mois commence lorsque cette 
situation prend fin, à la faveur par exemple d'une remise en liberté. Bien que la 
détention préventive fondée sur l'article 50-1 du code de procédure pénale ait été 
formellement remplacée le 14 mars 1996 par une détention provisoire en 
application de l'article 104 du même code, ce changement de base légale n'a eu 
aucune incidence sur la situation du requérant, qui n'a été ni changé de cellule 
ou de prison ni conduit devant une autorité judiciaire compétente pour être 
informe dudit changement. Dès lors, il faut prendre en compte la période globale 
de détention pour appliquer la règle des six mois. Comme le requérant était 
toujours en détention provisoire lorsqu'il a introduit sa requête, l'affaire ne peut 
être écartée pour tardiveté. 
3. Article 5 § 1 : a) Détention préventive: au regard de l'article 5 § 1 c), une 
personne ne peut être détenue que dans le cadre d'une procédure pénale, en vue 
d'être conduite devant l'autorité judiciaire compétente parce qu'elle est 
soupçonnée d'avoir commis une infraction. Une détention préventive du type de 
celle en cause en l'espèce n'est pas autorisée par cette disposition et l'article 50-1 
du code de procédure pénale ne correspondait à aucune disposition de l'article 5 § 1. 
Conclusion : violation (unanimité). 
b) Régularité de la détention du requérant du 4 juin au 31 juillet 1996: aucune 
décision autorisant le maintien en détention du requérant n'a été prise par un juge 
ou un procureur pendant cette période. Quant à l 'argument du Gouvernement 
selon lequel le requérant fut, pendant une partie de cette période, maintenu en 
détention en application de l'ancien article 226 § 6 du code de procédure pénale, 
cette disposition était suffisamment vague pour semer la confusion même au sein 
des autorités compétentes et était donc incompatible avec les exigences de légalité 
posées par l'article 5 § 1. De surcroît, cette disposition permettait la détention dans 
des cas totalement étrangers à l'article 5 § 1. Cette partie de la détention du 
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requérant n'a donc pas eu lieu selon les voies légales. Quant à l 'argument du 
Gouvernement selon lequel la détention était justifiée à partir du 24 juin 1996 
puisque l'affaire avait été transmise au tribunal régional, il ne permet pas de 
passer outre à l'exigence voulant que la détention reposât sur un mandat de dépôt 
valable, alors qu'il n'en existait pas pour la période en question. En outre, la 
pratique consistant à maintenir une personne en détention sans base légale 
spécifique, ce qui permet de priver l'intéressé de liberté pendant une période 
illimitée sans autorisation judiciaire, est incompatible avec les principes de la 
sécurité juridique et de la protection contre l'arbitraire. La circonstance que 
l'affaire du requérant ait été transmise au tribunal régional n'a pas permis de 
clarifier la question de savoir si la détention, ordonnée pour une période limitée au 
stade de l'instruction, pouvait se poursuivre pendant le procès et cette circonstance 
ne conférait aucune base légale au maintien du requérant en détention provisoire. 
Conclusion : violation (unanimité). 

c) Régularité de la détention du requérant du 31 juillet au 16 octobre 1996: dans sa 
décision du 31 juillet 1996, le tribunal régional n'indiqua pas qu'il ordonnait une 
nouvelle mesure de placement en détention et ne précisait pas non plus quel type 
de détention serait «maintenu sans changement», alors que la détention de 
l'intéressé était arrivée à échéance le 4 juin 1996. Toutefois, eu égard au contexte, 
le sens de la décision du tribunal régional - à savoir que le requérant devait rester 
en détention - a dû sembler clair. Il n'est pas établi que le mandat de dépôt ne fût 
pas valable en droit interne ou que la détention qui en est résultée fût irrégulière. 
Conclusion : non-violation (unanimité). 
4. Article 5 § 3 : a) De son arrestation jusqu'au 14 mars 1996, le requérant fut en 
détention préventive, situation à laquelle l'article 5 § 1 c) de la Convention ne 
s'applique pas. Il s'ensuit que la garantie voulant qu'il fût traduit aussitôt devant 
un magistrat compétent n'était pas applicable à cette détention. Le grief do i t être 
examiné à partir du moment où la détention provisoire a été autorisée. Le 
requérant étant resté incarcéré jusqu'au 14 octobre 1996 sans avoir été traduit 
devant un magistrat compétent, il faut examiner de manière rigoureuse la 
réserve lituanienne selon laquelle un procureur pouvait autoriser la détention 
provisoire en application de l'article 104 du code de procédure pénale. La réserve 
était suffisamment claire et précise pour répondre aux exigences de l'article 57 de 
la Convention, de sorte que le fait que le requérant n'ait pas été traduit devant un 
magistrat compétent lorsque son placement en détention provisoire a été ordonné 
ne pouvait constituer une violation de l'article 5 § 3 tant que la réserve était en 
vigueur. Il reste à déterminer si le requérant a acquis le droit d'être conduit 
rapidement devant un magistrat compétent après l'expiration de la réserve, 
survenue le 21 juin 1996. Une réserve serait sans objet si, lors de son expiration, 
l'Etat était tenu d'appliquer le droit rétroactivement. En l'occurrence, le 
requérant était déjà détenu depuis plus de trois mois et toute notion de 
«promptitude» était déjà dépassée. Les autorités n'étaient donc plus dans 
l'obligation de traduire promptement l'intéressé devant un magistrat compétent. 
Conclusion: non-violation (unanimité). 

b) Durée de la détention du requérant : la détention provisoire du requérant a duré 
presque quinze mois. L'article 5 § 3 ne s'applique pas à la période de détention 
préventive, bien que l'on puisse prendre en compte le fait que le requérant avait 
déjà subi une détention de plus d'un mois lorsque sa détention provisoire fut 
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autorisée. Les seuls motifs invoqués par les autorités de poursuite pour maintenir 
l'intéressé en détention provisoire étaient la gravité de l'infraction et la solidité des 
preuves à charge; le tribunal régional n'a avancé aucun motif. Les soupçons 
d'homicide pesant sur le requérant ont peut-être justifié sa détention au début, 
mais ils ne pouvaient constituer un motif pertinent et suffisant à son maintien en 
détention pendant près de quinze mois, d 'autant que la juridiction de jugement 
qui l'a acquitté a conclu que ces soupçons étaient infondés. La durée de la 
détention provisoire subie par le requérant a donc été excessive. 
Conclusion : violation (unanimité). 
5. Article 5 § 4: dans ses décisions autorisant la détention provisoire du 
requérant, le tribunal régional n'a fait aucune référence aux griefs de celui-ci 
concernant l'irrégularité de cette détention. Par ailleurs, la cour d'appel et la 
Cour suprême ont reconnu que la régularité de la détention provisoire était 
sujette à caution, mais n'ont pas examiné les griefs de l'intéressé, puisque les 
décisions relatives à la détention provisoire étaient insusceptibles d'appel. La 
procédure civile engagée par le requérant n'était pas pertinente aux fins de 
l'article 5 § 4, car les juridictions civiles n'avaient pas la compétence d'ordonner 
la libération, comme cette disposition le voudrait. Elles se sont bornées à 
rechercher si la détention reposait sur des décisions formelles, sans se pencher 
sur la régularité fondamentale de la détention sur la base desdites décisions. Le 
requérant s'est donc vu refuser le droit de contester l'existence des conditions de 
procédure et de fond nécessaires à la légalité de sa détention provisoire. 
Conclusion : violation (unanimité). 
Article 41 : la Cour alloue certaines sommes pour dommage moral ainsi que pour 
frais et dépens. 
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En l 'a f fa ire J è c i u s c. L i t u a n i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 
M M . J.-P. COSTA, président, 

W . FUHRMANN, 

P. KORIS, 

M m r F . T U L K E N S , 

M M . K . JUNGWIERT, 

K . TRAJA, 

M . UGREKHELIDZEj«g«, 

et de M m e S . D O L L É , greffière de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil le 11 ju i l l e t 2000, 
R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d a t e : 

P R O C É D U R E 

1. L'affaire a é té déférée à la C o u r pa r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 25 oc tobre 1999, d a n s le dé la i de 
trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la Conven t ion 
de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L i b e r t é s f o n d a m e n t a l e s («la 
C o n v e n t i o n » ) . A son or ig ine se t rouve u n e r e q u ê t e (n° 34578/97) d i r igée 
con t r e la R é p u b l i q u e de L i t u a n i e et dont un r e s so r t i s san t de cet E t a t , 
M. J u o z a s J é c i u s («le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n le 
30 d é c e m b r e 1996 en ve r tu de l 'ancien ar t ic le 25. 

Le r e q u é r a n t se p la in t de l ' i r r égu la r i t é de sa d é t e n t i o n p réven t ive e t de 
sa d é t e n t i o n provisoi re , du m a n q u e m e n t des a u t o r i t é s à l 'obl igat ion de le 
t r a d u i r e auss i tô t devan t u n j u g e ou u n a u t r e m a g i s t r a t , de la d u r é e d e sa 
d é t e n t i o n et de l ' impossibi l i té d ' i n t rodu i r e un recours p o u r c o n t e s t e r la 
légal i té de sa d é t e n t i o n . Il invoque l 'ar t icle 5 §§ 1, 3 et 4 de la Conven t ion . 

2. La C o m m i s s i o n a déc la ré la r e q u ê t e en p a r t i e recevable le 
1 e r d é c e m b r e 1997. 

Le r e q u é r a n t est décédé le 9 avril 1999. P a r u n e l e t t r e du 14 avril 1999, 
sa veuve a fait p a r t de son souha i t de m a i n t e n i r la r e q u ê t e . 

D a n s son r a p p o r t du 11 s e p t e m b r e 1999 (anc ien a r t ic le 31 d e la 
C o n v e n t i o n ) ' , la C o m m i s s i o n formule l 'avis qu ' i l y a eu viola t ion de 
l 'ar t ic le 5 § 1 c o n c e r n a n t la d é t e n t i o n p réven t ive d u r e q u é r a n t (vingt-
sept voix con t re d e u x ) , qu ' i l y a eu violat ion de l 'ar t ic le 5 § 1 q u a n t à la 
d é t e n t i o n provisoire de l ' in té ressé du 4 j u i n au 31 ju i l le t 1996 ( u n a n i m i t é ) , 
qu ' i l n 'y a pas eu violat ion de l 'ar t icle 5 § 1 c o n c e r n a n t sa d é t e n t i o n 
provisoire d u 31 ju i l le t au 16 oc tobre 1996 ( u n a n i m i t é ) , qu ' i l n 'y a pas eu 
violat ion de l 'ar t ic le 5 § 3 q u a n t au m a n q u e m e n t a l l égué à l 'obl igat ion de 

1. Note du greffe : le rapport est disponible au greffe. 
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t r a d u i r e auss i tô t l ' in té ressé devan t un j u g e ou un a u t r e m a g i s t r a t (vingt-
sept voix con t r e d e u x ) , qu ' i l y a eu violat ion de l 'ar t icle 5 § 3 c o n c e r n a n t la 
d u r é e de sa d é t e n t i o n provisoire ( u n a n i m i t é ) et qu ' i l y a eu v io la t ion d e 
l 'ar t icle 5 § 4 ( u n a n i m i t é ) . 

3. C o n f o r m é m e n t à l 'ar t icle 5 § 4 du Protocole n" 11 à la Conven t i on 
combiné avec les ar t ic les 100 § 1 et 24 § 6 du r è g l e m e n t de la C o u r , u n 
collège de la G r a n d e C h a m b r e a déc idé , le 13 d é c e m b r e 1999, q u e 
l 'affaire se ra i t e x a m i n é e p a r u n e c h a m b r e cons t i t uée au sein de l 'une des 
sect ions de la C o u r . P a r la su i te , le p rés iden t de la Cour , ag i s san t en ve r tu 
de l 'ar t icle 52 § 1 du r è g l e m e n t , a a t t r i b u é l 'affaire à la t ro i s i ème sect ion. 

4. Le 18 j a n v i e r 2000, le p r é s iden t de la t ro i s i ème sect ion a cons t i tué la 
c h a m b r e c o n f o r m é m e n t à l 'ar t icle 27 § 1 de la Conven t i on et à l 'ar t icle 26 
§ 1 du r è g l e m e n t . 

5. Le r e q u é r a n t est r e p r é s e n t é pa r M'' K. S tungys , avocat au b a r r e a u 
de Vi ln ius . Le g o u v e r n e m e n t l i t uan ien («le G o u v e r n e m e n t » ) est 
r e p r é s e n t é par son a g e n t , M. G. Svedas , v ice-minis t re de la J u s t i c e . 

6. A p r è s consu l t a t ion des pa r t i e s , la C o u r a décidé de ne pas t en i r 
d ' a u d i e n c e . 

7. Les 2 1 , 23 e t 29 m a r s puis les 12 e t 17 m a i 2000, les p a r t i e s on t 
p rodui t t ou r à t ou r u n c e r t a i n n o m b r e de d o c u m e n t s , soit à la d e m a n d e 
de la C o u r , soit de leur p rop re in i t ia t ive . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Le r e q u é r a n t , d i r e c t e u r d 'hô te l , é ta i t soupçonné d ' ê t r e l ' a u t e u r d 'un 
homic ide c o m m i s en 1994. En 1995, l 'affaire fut c lassée fau te de p reuves . 

9. Le r e q u é r a n t fut a r r ê t é le 8 février 1996. Le j o u r m ê m e , le 
c o m m i s s a i r e pr inc ipa l , avec l ' au to r i sa t ion du p r o c u r e u r g é n é r a l adjoint , 
o r d o n n a son p l a c e m e n t en « d é t e n t i o n p r éven t i ve» [prevencinis sulaikymas) 
p o u r une d u r é e de so ixan te j o u r s . Le 9 février 1996, un j u g e du t r ibuna l 
rég iona l de Vi ln ius conf i rma le p l a c e m e n t en d é t e n t i o n p réven t ive . Le 
m a n d a t de d é p ô t s ' appuyai t sur une disposi t ion géné ra l e de l 'ar t ic le 50-1 
du code de p r o c é d u r e péna l e alors en v igueur , qui p e r m e t t a i t le p l a c e m e n t 
en d é t e n t i o n prévent ive pour b a n d i t i s m e , pa r t i c ipa t ion à u n e associa t ion 
de ma l f a i t eu r s e t m a n œ u v r e s d ' i n t im ida t i on . Le r e q u é r a n t fo rma un 
recours con t r e son i nca rcé ra t i on , a r g u a n t n o t a m m e n t qu' i l n ' ava i t é t é 
in formé ni du mot i f de sa d é t e n t i o n ni des c h a r g e s re levées con t r e lui. Le 
19 février 1996, un j u g e du t r i b u n a l rég iona l de Vi lnius le d é b o u t a de son 
recours . C e t t e décision ne faisait é t a t d ' a u c u n chef d ' accusa t ion 
pa r t i cu l i e r pe san t sur l ' i n té ressé . A u c u n e ins t ruc t ion ne fut m e n é e d a n s 
le cadre de sa d é t e n t i o n p réven t ive . 
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10. Le 8 m a r s 1996, le doss ier re la t i f à l 'homic ide fut rouver t . Le 
r e q u é r a n t fut mis en cause en t a n t q u ' a u t e u r pr inc ipa l de l 'homicide , 
p e r p é t r é avec c i rcons tances a g g r a v a n t e s . O n l 'accusai t d 'avoir organisé 
le c h â t i m e n t illégal du voleur p r é s u m é de sa vo i tu re , qu i s 'é ta i t soldé par 
la m o r t de ce d e r n i e r . P a r m i les cinq p e r s o n n e s accusées d a n s ce t t e affaire 
f igura ient t rois policiers ; ceux-ci , ap r è s avoir a r r ê t é la v ic t ime, l ' au ra i en t 
l ivrée au r e q u é r a n t . 

11. Le 14 m a r s 1996, le p r o c u r e u r g é n é r a l adjoint , s ' appuyan t sur 
l ' a r t ic le 104 d u code de p r o c é d u r e p é n a l e , a u t o r i s a le p l a c e m e n t en 
d é t e n t i o n provisoire du r e q u é r a n t , soupçonné d 'homic ide . La d é t e n t i o n 
é ta i t au to r i s ée pour u n e pé r iode a l lan t j u s q u ' a u 4 j u i n 1996. 

12. Le 27 m a r s 1996, le r e q u é r a n t fut i n t e r r o g é . Le 22 avril 1996, il 
fo rma un recours a u p r è s du p a r q u e t , a r g u a n t q u ' a u c u n é l é m e n t ne 
p e r m e t t a i t de le soupçonne r d 'avoir c o m m i s ou p r é p a r é u n e infract ion, et 
que sa d é t e n t i o n prévent ive puis sa d é t e n t i o n provisoire é t a i en t 
i ncompa t ib l e s avec les règles de la p r o c é d u r e péna l e i n t e r n e et l 'ar t icle 5 
de la Conven t i on . Le 24 avril 1996, le p r o c u r e u r p r inc ipa l de la rég ion de 
Panevèzys re j e t a le r ecours au mot i f q u e la d é t e n t i o n du r e q u é r a n t se 
jus t i f ia i t tout s i m p l e m e n t pa r la gravi té de l ' infract ion p r é s u m é e . 

13. Le 17 m a i 1996, le r e q u é r a n t fo rma un recours a u p r è s du 
p r o c u r e u r g é n é r a l , a f f i rmant à nouveau qu ' i l n 'y avait pas de raisons 
p laus ib les de le soupçonner et q u e sa d é t e n t i o n po r t a i t a t t e i n t e à ses 
dro i t s g a r a n t i s pa r l 'ar t icle 5 de la Conven t i on . Le 21 ma i 1996, un 
p r o c u r e u r rég iona l re je ta le r ecours . Le 4 j u i n 1996, un nouveau recours 
i n t rodu i t p a r le r e p r é s e n t a n t du r e q u é r a n t fut r e j e t é p a r le p r o c u r e u r 
pr inc ipa l de la région de Panevèzys . 

14. L ' i n s t ruc t ion p r é p a r a t o i r e fut close le 29 ma i 1996. Le r e q u é r a n t et 
son conseil furen t au to r i sé s à consu l t e r le doss ier du 30 m a i au 10 ju in 
1996. Les a u t r e s p e r s o n n e s mises en cause d a n s l 'affaire e u r e n t accès au 
dossier j u s q u ' a u 14 juin 1996. 

15. Après e x a m e n du dossier , le r e q u é r a n t fo rma u n recours a u p r è s du 
p a r q u e t , a r g u a n t q u e l ' accusa t ion et la d é t e n t i o n don t il faisait l 'objet 
é t a i en t in fondées . Ce r ecour s fut re je té le 11 j u i n 1996 pa r un p r o c u r e u r 
du p a r q u e t régional de Panevèzys , qui i nd iqua q u e l ' ensemble du dossier 
c o n t e n a i t su f f i samment d ' é l é m e n t s p r o u v a n t la culpabi l i té du r e q u é r a n t . 

16. Le 13 j u i n 1996, le p r o c u r e u r i n fo rma l ' a d m i n i s t r a t i o n de la pr ison 
où le r e q u é r a n t se t rouvai t en d é t e n t i o n provisoire q u e la d é t e n t i o n é ta i t 
«p ro longée a u t o m a t i q u e m e n t j u s q u ' a u 14 j u i n 1996», en appl ica t ion de 
l 'ar t ic le 226 § 6 du code de p r o c é d u r e péna l e tel qu ' i l é ta i t libellé à 
l ' époque , et q u e le doss ier avait é t é t r a n s m i s au p r o c u r e u r pr inc ipa l de la 
rég ion de Panevèzys afin que celui-ci conf i rme l 'acte d ' accusa t ion . A u c u n e 
décision ne fut pr ise q u a n t à la d é t e n t i o n provisoire du r e q u é r a n t . 

17. Le 24 j u i n 1996, le p r o c u r e u r pr inc ipa l de la rég ion de Panevèzys 
a d r e s s a u n e l e t t r e à l ' a d m i n i s t r a t i o n de la pr ison, l ' in formant q u e le 
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doss ier de l 'homic ide avait é t é t r a n s m i s au t r i b u n a l rég iona l de Panevézys , 
et q u e la d é t e n t i o n du r e q u é r a n t é ta i t r égu l i è r e . A u c u n e décis ion ne fut 
pr ise r e l a t i v e m e n t à la d é t e n t i o n . 

18. Le 1 e r j u i l l e t 1996, le t r i b u n a l rég iona l de Panevézys in fo rma 
l ' a d m i n i s t r a t i o n de la pr ison q u ' u n e aud ience se t i end ra i t le 31 juillet 
1996 en vue de préc iser les moda l i t é s du procès du r e q u é r a n t et de ses 
coaccusés . A u c u n e décision officielle ne fut pr ise c o n c e r n a n t la d é t e n t i o n 
provisoire du r e q u é r a n t . 

19. Le 31 ju i l le t 1996, lors de l ' aud ience de mise en é t a t , un j u g e du 
t r ibuna l rég iona l de Panevézys décida q u e la d é t e n t i o n provisoire du 
r e q u é r a n t sera i t « m a i n t e n u e sans c h a n g e m e n t » . Le j u g e n ' évoqua a u c u n 
a u t r e aspect r e la t i f à la légal i té de la d é t e n t i o n du r e q u é r a n t . Le conseil de 
celui-ci é ta i t p r é s e n t à l ' aud ience . 

20. Le procès devan t le t r i b u n a l rég iona l de Panevézys d é b u t a le 
3 s e p t e m b r e 1996. Le 9 s e p t e m b r e , l ' e x a m e n de l 'affaire fut a journé car il 
fallait recuei l l i r de plus a m p l e s é l é m e n t s de p r e u v e . 

21 . Du 14 au 16 oc tobre 1996, le t r i buna l rég iona l e x a m i n a l 'affaire en 
p r é s e n c e du r e q u é r a n t et de son avocat . Le 16 oc tobre 1996, il déc ida du 
m a i n t i e n en d é t e n t i o n du r e q u é r a n t . La décis ion n ' évoqua i t a u c u n a u t r e 
aspect re la t i f à la r égu l a r i t é de la d é t e n t i o n provisoire . Le t e r m e de la 
d é t e n t i o n fut r epoussé au 15 février 1997. Pa r a i l leurs , le t r i buna l 
d e m a n d a un c o m p l é m e n t d ' i n s t ruc t ion . 

22. Le 28 oc tobre 1996, le r e q u é r a n t fit appe l de ce t t e décision a u p r è s 
de la cour d ' appe l . Il in t roduis i t é g a l e m e n t des r e q u ê t e s a u p r è s du 
p r o c u r e u r g é n é r a l , de l ' a d m i n i s t r a t i o n de la pr i son et du m é d i a t e u r . Il 
s o u t e n a i t q u e le t r i buna l rég iona l ne s 'é ta i t pas p rononcé de m a n i è r e 
r égu l i è re sur sa d é t e n t i o n , pu isqu ' i l s 'é ta i t c o n t e n t é de p ro longe r une 
décis ion i n e x i s t a n t e de p l a c e m e n t en d é t e n t i o n ayant expi ré le 4 j u i n 
1996. Le r e q u é r a n t ind iqua i t n o t a m m e n t qu ' i l y avai t eu à son d é t r i m e n t 
violat ion de l 'a r t ic le 20 de la C o n s t i t u t i o n l i t u a n i e n n e et de l 'ar t ic le 5 de la 
Conven t ion . 

23 . Le 21 n o v e m b r e 1996, le m é d i a t e u r a t t i r a l ' a t t en t i on du min i s t r e 
de l ' In té r i eu r , du p r o c u r e u r g é n é r a l , d u d i r e c t e u r des services 
p é n i t e n t i a i r e s et du d i r e c t e u r de la pr i son sur le fait q u ' à son avis, le 
r e q u é r a n t «ava i t é té m a i n t e n u i r r é g u l i è r e m e n t en d é t e n t i o n provisoire 
du 14 j u i n 1996 au 31 ju i l l e t 1996, au m é p r i s de l 'ar t icle 20 de la 
C o n s t i t u t i o n (...) et de l 'ar t ic le 5 § 1 c) de la C o n v e n t i o n » . 

24. Le 25 n o v e m b r e 1996, le r e q u é r a n t r é i t é r a son appel con t r e sa 
d é t e n t i o n . 

25. Le 27 n o v e m b r e 1996, la cour d ' appe l r e j e t a l 'appel en s ' appuyan t 
sur l 'ar t ic le 372 § 4 du code de p r o c é d u r e p é n a l e tel qu ' i l é ta i t a lors l ibellé. 
D a n s sa l e t t r e au r e q u é r a n t , la cour d ' appe l concéda q u e les j u g e s de la 
j u r i d i c t i on in fé r ieure ava ien t « p e u t - ê t r e » c o m m i s u n e e r r e u r de droi t en 
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t r a n c h a n t la ques t ion de la d é t e n t i o n , ma i s observa que leurs décisions 
n ' é t a i e n t pas suscept ib les d ' appe l . 

26. Le m ê m e j o u r , sur appe l du p a r q u e t con t r e la décis ion du t r ibuna l 
rég iona l de Panevézys du 16 oc tobre 1996, la cour d ' appe l in f i rma la 
décis ion d ' o r d o n n e r u n c o m p l é m e n t d ' i n s t ruc t ion . Le r e q u é r a n t fit appel . 

27. Le 30 n o v e m b r e 1996, le r e q u é r a n t fo rma u n recours con t r e sa 
d é t e n t i o n a u p r è s du p ré s iden t de la C o u r s u p r ê m e . Le 30 d é c e m b r e 1996, 
le p r é s iden t de la division des affaires p é n a l e s de la C o u r s u p r ê m e 
l ' in forma q u e son recours ne pouvai t ê t r e e x a m i n é . Il a d m i t que 
l ' in té ressé «ava i t é té m a i n t e n u en d é t e n t i o n provisoire du 4 j u i n 1996 au 
31 juillet 1996 sans q u e la m e s u r e de d é t e n t i o n eû t é té p r o r o g é e » , mais 
soul igna n é a n m o i n s que le « mot i f d ' appe l ne s au ra i t r édu i r e à n é a n t la 
d isposi t ion légale en ve r tu de laque l le u n e décis ion o r d o n n a n t , modif iant 
ou p r o r o g e a n t u n e m e s u r e de d é t e n t i o n (ar t ic le 372 § 4 du code de 
p r o c é d u r e péna le ) (...) est insuscept ib le d ' a p p e l » . 

28. Le 14 j a n v i e r 1997, la C o u r s u p r ê m e rect if ia la décis ion de la cour 
d ' appe l du 27 n o v e m b r e 1996 qu i avai t in f i rmé la décis ion du t r ibuna l 
rég iona l de Panevézys du 16 oc tobre 1996 d ' o r d o n n e r un c o m p l é m e n t 
d ' i n s t ruc t ion . P a r a i l leurs , la C o u r s u p r ê m e déc ida que l 'affaire 
d 'homic ide sera i t e x a m i n é e au fond p a r u n e c h a m b r e de t rois j u g e s et 
non pa r un j u g e u n i q u e . 

29. Le r e q u é r a n t e n g a g e a u n e ac t ion civile con t re l ' a d m i n i s t r a t i o n de 
la pr ison p o u r l 'avoir m a i n t e n u en d é t e n t i o n en l ' absence de décision 
formel le à ce sujet. Le 26 février 1997, un j u g e du t r i buna l de dis t r ic t de 
Siauliai le d é b o u t a , e s t i m a n t q u e les ac tes de l ' a d m i n i s t r a t i o n reposa ien t 
sur « l ' a u t o r i s a t i o n du p r o c u r e u r , sur des l e t t r e s c o n t e n a n t des 
in fo rmat ions re la t ives au p r o l o n g e m e n t de la d é t e n t i o n , ainsi que sur les 
décisions du j u g e et du t r i b u n a l » . Le 28 avril 1997, le t r i buna l rég iona l de 
Siauliai conf i rma la décis ion d u t r i b u n a l de d is t r ic t . 

30. Le r e q u é r a n t sollicita sa l ibéra t ion sous cau t i on pour ra isons de 
s an t é . Le 17 m a r s 1997, le t r i buna l rég iona l de Panevézys re je ta ce t te 
r e q u ê t e . Le procès fut à nouveau a journé et u n c o m p l é m e n t d ' i n s t ruc t ion 
fut d e m a n d é pour le 28 avril 1997, d a t e à l aque l le l 'affaire fut à nouveau 
t r a n s m i s e au t r i buna l . Le procès repr i t le 26 m a i 1997. 

31 . Le 9 j u i n 1997, le t r i buna l r ég iona l de Panevézys a c q u i t t a le 
r e q u é r a n t de tous les chefs d ' incu lpa t ion qui pesa ien t con t re lui, fau te de 
p reuves . L ' i n t é re s sé fut r e m i s en l ibe r té . 

32. Le p a r q u e t et les a u t r e s p e r s o n n e s mises en cause dans l 'affaire 
i n t e r j e t è r en t appe l de la décis ion de p r e m i è r e in s t ance . Le 27 aoû t 1997, 
la cour d ' appe l inf i rma le j u g e m e n t du t r i b u n a l rég ional . L'affaire fut 
renvoyée au p a r q u e t p o u r c o m p l é m e n t d ' i n s t ruc t ion . 

33 . Le 22 oc tobre 1997, un p r o c u r e u r du p a r q u e t rég iona l de Panevézys 
in fo rma le r e q u é r a n t q u ' u n e décision de non-l ieu le c o n c e r n a n t avai t été 
prise le 21 oc tobre 1997. 
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II, LE D R O I T I N T E R N E P E R T I N E N T 

34. Les d isposi t ions p e r t i n e n t e s de la C o n s t i t u t i o n de la R é p u b l i q u e de 

L i t u a n i e (Lietuvos Respublikos Konstitucija) se l isent c o m m e s u i t : 

Article 20 § 3 

«Toute personne arrêtée en flagrant délit doit être, dans les quarante-huit heures, 
présentée au tribunal aux fins de déterminer, en sa présence, s'il y a lieu de la placer en 
détention. Si le tribunal ne décide pas la détention, l'intéressé est immédiatement remis 
en liberté. » 

Article 30 § 1 

«Toute personne dont les droits constitutionnels ou les libertés ont été violés a le 
droit de saisir les tribunaux.» 

35. Les d isposi t ions p e r t i n e n t e s de l 'ancien code de p r o c é d u r e péna le 

(Baudziamojo proceso kodeksas) sont les su ivan tes : 

Article 10 (en vigueur jusqu'au 21 juin 1996) 

«Nul ne peut être arrêté qu'en vertu de la décision d'un tribunal ou d'un juge ou de 
l'autorisation d'un procureur (...) » 

Article 50-1 [détention préventive] (en vigueur jusqu'au 30 juin 1997) 

«(...) [LJorsqu'il existe des motifs suffisants de craindre qu'une personne puisse 
commettre un acte dangereux dont les éléments constitutifs sont présentés aux 
articles 75 [banditisme), 227-1 [association de malfaiteurs] et 227-2 [manœuvres 
d'intimidation] du code pénal de la République de Lituanie, et en vue de prévenir la 
commission de pareil acte, un responsable de la police (...) peut, par une décision 
motivée et soumise à l'autorisation [d'un procureur,] (...) ordonner l'arrestation de 
l'intéressé (...) 

Dans le délai de quarante-huit heures, en présence de l'officier de police qui a décidé 
de l'arrestation et du procureur qui l'a autorisée (...), le président d'un tribunal de 
district, un juge d'un tribunal régional ou le président d'une division d'un tribunal 
régional se prononce sur la régularité de l'arrestation. 

Pour se prononcer sur la régularité de l'arrestation, le juge peut de sa propre 
initiative convoquer la personne arrêtée; toutefois, il peut également statuer en 
l'absence de celle-ci (...) 

La personne arrêtée (...) peut faire appel de la décision en question auprès d'un juge 
de degré supérieur. 

(...) [L]a décision du juge de degré supérieur est définitive et insusceptible d'appel 
(...) 

(...) [Une] personne détenue sur autorisation d'un procureur et dont la détention est 
confirmée par un juge, ne peut être ainsi détenue pendant plus de deux mois (...) » 

Depu i s le 21 j u i n 1996, l ' a r r e s t a t i on d 'une p e r s o n n e peu t ê t r e o r d o n n é e 

u n i q u e m e n t p a r un t r ibuna l ou un j u g e . 
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Article 104 (loi n° 1-551 du 19 juillet 1994, en vigueur jusqu'au 21 juin 1996) 

«Il ne peut être recouru à la détention comme mesure provisoire qu'en vertu de la 
décision d'un tribunal ou d'un juge ou de l'autorisation d'un procureur et dans les cas où 
la loi prévoit une peine d'au moins un an d'emprisonnement (...) 

Dans les cas relatifs aux infractions prévues fà l'article] (...) 105 [homicide avec 
circonstances aggravantes] (...) du code pénal, il peut être recouru à la détention 
comme mesure provisoire du simple fait de la gravité de l'infraction (...) 

Pour décider s'il y a lieu d'autoriser la détention, un procureur (...) entend 
personnellement le suspect ou le prévenu le cas échéant (...) » 

Article 104-1 (en vigueur du 21 juin 1996 au 24 juin 1998) 

«(...) [L]a personne arrêtée est conduite devant un juge dans un délai de quarante-
huit heures (...) Le juge entend l'intéressé au sujet des motifs de l'arrestation. Le 
procureur ainsi que le conseil de la personne arrêtée peuvent prendre part à l'audition. 
Après avoir interrogé la personne arrêtée, le juge peut confirmer le mandat d'arrêt en 
fixant la durée de la détention, ou modifier ou révoquer la mesure de placement en 
détention provisoire (...) 

L'affaire une fois transmise au tribunal (...) [, celui-ci] peut ordonner, modifier ou 
révoquer la détention provisoire. » 

L'ar t ic le 104-1 modifié (en v igueur depu i s le 2 4 j u i n 1998) dispose que 

le p r o c u r e u r et le consei l de la p e r s o n n e a r r ê t é e doivent p r e n d r e p a r t à la 

p r e m i è r e aud i t ion jud ic i a i r e de celle-ci, sauf décis ion c o n t r a i r e du j u g e . La 

disposi t ion modif iée p e r m e t é g a l e m e n t au t r i buna l de p ro longer la 

d é t e n t i o n provisoire avant qu 'e l l e n ' a r r ive à son t e r m e . 

Article 106 § 3 (en vigueur du 21 juin 1996 au 24 juin 1998) 

«Pour prolonger la détention provisoire [au stade de l'instruction préparatoire, le 
juge] doit organiser une audience, à laquelle sont convoqués le conseil de l'intéressé, le 
procureur et, le cas échéant, le prévenu lui-même. » 

D a n s sa vers ion en v igueur depu i s le 24 j u i n 1998, le code rend 

obl iga to i re la p r é s e n c e du p révenu à u n e aud ience sur sa dé t en t i on 

provisoire . 

Article 109-1 (en vigueur du 21 juin 1996 au 24juin 1998) 

«La personne arrêtée ou son conseil ont le droit, durant l'instruction préparatoire,de 
contester [auprès d'une juridiction de recours] la détention provisoire (...). Pour 
l'examen de ce recours, une audience peut être organisée, à laquelle la personne 
arrêtée et son conseil, ou le conseil seul, doivent être convoqués. Un procureur assiste 
obligatoirement à cette audience. 

La décision [du juge du recours] est définitive et insusceptible d'un pourvoi en 
cassation. 

Il est statué sur tout nouveau recours en même temps que sur la prolongation de la 
détention provisoire.» 
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L'ar t ic le 109-1 ac tue l (en v igueu r depu i s le 24 j u i n 1998) prévoi t 
d é s o r m a i s la possibi l i té de fo rmer un recours a u p r è s d ' u n e j u r id i c t i on 
s u p é r i e u r e et d ' o r g a n i s e r u n e aud ience en p r é s e n c e soit de la p e r s o n n e 
d é t e n u e et de son conseil , soit du conseil seul . 

Article 226 § 6 (en vigueur jusqu'au 24 juin 1998) 

«La période pendant laquelle la personne arrêtée et son conseil ont accès au dossier 
n'est pas imputée sur la durée globale de l'instruction préparatoire et de la détention. 
Lorsqu'il y a plusieurs personnes accusées, la période durant laquelle l'ensemble des 
personnes accusées et de leurs conseils ont accès au dossier n'est pas imputée sur la 
durée globale de l'instruction préparatoire et de la détention.» 

Depu i s le 24 j u i n 1998, ce t t e pé r iode n ' e n t r e plus en ligne de c o m p t e 
d a n s les décis ions re la t ives à la d é t e n t i o n provisoi re . 

Article 372 § 4 (en vigueur jusqu'au 1e r janvier 1999) 

«Les décisions des tribunaux (...) qui ordonnent, modifient ou révoquent une mesure 
de placement en détention provisoire (...) ne sont pas susceptibles d'appel (...) » 

36. A u t r e s disposi t ions p e r t i n e n t e s du code de p r o c é d u r e péna le ac tuel : 
L 'a r t ic le 52 § 2, a l inéas 3) et 8) , et l 'ar t icle 58 § 2, a l inéas 8) et 10), 

p révo ien t r e s p e c t i v e m e n t q u e la p e r s o n n e accusée et son conseil ont le 
droi t de « p r é s e n t e r des r e q u ê t e s » et de « f o r m e r des recours con t re les 
ac tes et les décis ions d ' un i n t e r r o g a t e u r , d 'un e n q u ê t e u r , d 'un p r o c u r e u r 
et d ' u n e ju r id i c t ion ». 

Article 249 § 1 

«Pour décider s'il y a lieu de renvoyer l'intéressé en jugement, un juge seul ou un 
tribunal, lors d'une audience de mise en état, doit vérifier 

( . . . ) 

11) si le choix du placement en détention provisoire était opportun. » 

Article 250 § 1 
«Après avoir déterminé s'il existe des motifs suffisants pour renvoyer l'intéressé en 

jugement, un juge seul ou un tribunal lors d'une audience de mise en état se prononce 
sur les questions 

(...) 

2) du placement en détention provisoire de l'intéressé (...) » 

Article 267 § 1 

«Le prévenu a la possibilité de 

(...) 

3) présenter des requêtes ; 

(...) 
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11) former un recours contre le jugement et les décisions d'un tribunal.» 

Article 277 

«Au cours d'une procédure, un tribunal peut décider d'ordonner, de modifier ou de 
révoquer le placement en détention provisoire du prévenu.» 

37. La loi du 21 j u i n 1996 modif iant et c o m p l é t a n t le code de p rocédure 
péna le (Baudziamojo proceso kodekso pakeitimu ir papildymu: ptatymas) ind ique 
q u ' u n e d é t e n t i o n au to r i s ée pa r u n p r o c u r e u r avant le 21 j u i n 1996 peu t 
ap r è s ce t t e d a t e ê t r e p ro longée pa r u n t r i buna l , c o n f o r m é m e n t à la 
nouvel le p r o c é d u r e rég i s san t le p l a c e m e n t en d é t e n t i o n provisoire . 

III. RÉSERVE DE LA LITUANIE 

38. La réserve émise pa r la L i tuan i e à l 'ar t ic le 5 § 3 de la Conven t ion 
fut en v igueu r j u s q u ' a u 21 j u i n 1996 et se lisait c o m m e suit : 

«Les dispositions de l'article 5, paragraphe 3, de la Convention n'affecteront pas la 
mise en œuvre de l'article 104 du code de procédure pénale de la République de Lituanie 
(version modifiée n" 1-551, 19 juillet 1994) qui prévoit qu'une décision de garder en 
détention toute personne suspectée d'avoir commis un crime puisse également être 
prise par un procureur. Cette réserve sera effective pour un an après que la 
Convention [sera] entrée en vigueur à l'égard de la République de Lituanie.» 

E N D R O I T 

I. SUR LE D É C È S DU R E Q U É R A N T 

39. L a C o u r p r e n d ac te du décès du r e q u é r a n t et du souha i t e x p r i m é 
pa r sa veuve de poursu iv re la p r o c é d u r e e n g a g é e . 

40. La C o m m i s s i o n a e s t imé q u e la veuve du r e q u é r a n t possédai t un 
i n t é r ê t l ég i t ime à poursu iv re la p r o c é d u r e au n o m du défunt . 

4 L La C o u r r appe l l e q u e lo r squ 'un r e q u é r a n t décède d u r a n t l ' examen 
d e l 'affaire c o n c e r n a n t la r é g u l a r i t é d e sa d é t e n t i o n , ses hé r i t i e r s ou 
p roches p a r e n t s peuven t en pr inc ipe m a i n t e n i r la r e q u ê t e en son n o m 
(voir n o t a m m e n t Krempovskij c. Lituanie ( d é c ) , n° 37193/97, 20 avril 1999, 
non pub l i ée ) . A l ' ins ta r de la C o m m i s s i o n , la C o u r e s t ime q u e la veuve du 
r e q u é r a n t possède un i n t é r ê t l ég i t ime à m a i n t e n i r la r e q u ê t e au n o m du 
défunt . 

II. SUR L ' E X C E P T I O N PRÉLIMINAIRE DU G O U V E R N E M E N T 

42. Le G o u v e r n e m e n t fait valoir q u ' e n ra i son de la règle des six mois 
posée p a r l ' a r t ic le 35 § 1 de la Conven t ion , la C o u r ne peu t e x a m i n e r le 
grief du r e q u é r a n t re la t i f à sa d é t e n t i o n p réven t ive . Il sou t i en t q u e celle-ci 
servai t des objectifs a u t r e s que ceux de la d é t e n t i o n provisoire . Pa r 
a i l leurs , elle a u r a i t é té au to r i s ée en ve r tu d ' u n e a u t r e p r o c é d u r e i n t e r n e 
q u e celle ayan t débouché sur le p l a c e m e n t en d é t e n t i o n provisoire . La 
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d é t e n t i o n p réven t ive ayan t pr is fin le 14 m a r s 1996, et la r e q u ê t e ayan t é té 
i n t rodu i t e le 30 d é c e m b r e 1996, cet aspec t de la r e q u ê t e a u r a i t é t é 
p r é s e n t é hors dé la i . 

43 . La C o m m i s s i o n a cons idéré q u e si la d é t e n t i o n prévent ive et la 
d é t e n t i o n provisoire du r e q u é r a n t ont é t é o r d o n n é e s p o u r des motifs qu i 
diffèrent au n iveau de la légis la t ion i n t e r n e , il n 'y a eu a u c u n s igne visible 
de c h a n g e m e n t d a n s le s t a t u t du r e q u é r a n t lo r sque sa d é t e n t i o n 
prévent ive a é té r e m p l a c é e pa r u n e d é t e n t i o n provisoire . La C o m m i s s i o n 
a e s t imé q u e la pé r iode globale couver te p a r la d é t e n t i o n du r e q u é r a n t 
devai t ê t r e cons idérée c o m m e un tout aux fins de l ' appl ica t ion de 
l 'ar t icle 35 § 1 de la Conven t ion , et q u e le gr ief de l ' in té ressé re la t i f à sa 
d é t e n t i o n p réven t ive ne pouvai t ê t r e re je té pour non-obse rva t ion de la 
règle des six mois . 

44. La C o u r a d h è r e à la conclusion de la C o m m i s s i o n . S 'ag issant d 'un 
grief re la t i f à l ' absence de recours con t r e u n e s i t ua t ion qui p e r d u r e , tel le 
u n e pé r iode de d é t e n t i o n , le dé la i de six mois évoqué à l 'ar t ic le 35 § 1 
c o m m e n c e lorsque ce t t e s i t ua t ion p r e n d fin, à la faveur p a r e x e m p l e 
d 'une r e m i s e en l ibe r té (voir, mutatis mutandis, J è c i u s c. L i tuan ie , r e q u ê t e 
n° 34578/97, décis ion de la C o m m i s s i o n du 1" d é c e m b r e 1997, non 
pub l iée ) . En o u t r e , lo rsqu 'e l le app l i que l 'ar t icle 35 § 1 d e la Conven t ion , 
la C o u r s'efforce souvent de d é p a s s e r les s imples a p p a r e n c e s , sans 
fo rmal i sme excessif (voir n o t a m m e n t l ' a r rê t G u z z a r d i c. I tal ie du 
6 n o v e m b r e 1980, sér ie A n" 39, pp . 26-27, § 72). 

Bien q u e , le 14 m a r s 1996, la d é t e n t i o n p réven t ive du r e q u é r a n t fondée 
su r l 'ar t ic le 50-1 du code de p r o c é d u r e péna le ait é té f o r m e l l e m e n t 
r e m p l a c é e pa r une d é t e n t i o n provisoire en appl ica t ion de l 'ar t ic le 104 du 
m ê m e code, ce c h a n g e m e n t de base légale n ' a eu a u c u n e inc idence sur la 
s i t ua t ion du r e q u é r a n t , qu i n ' a é té ni c h a n g é de cel lule ou de pr ison ni 
condui t d e v a n t u n e a u t o r i t é jud ic ia i r e c o m p é t e n t e p o u r ê t r e informé 
dudi t c h a n g e m e n t . La C o u r e s t i m e en conséquence qu' i l faut p r e n d r e en 
c o m p t e la pé r iode g lobale de d é t e n t i o n d u r e q u é r a n t pour a p p l i q u e r la 
règle des six mois en l 'espèce. 

C o m m e l ' in té ressé é ta i t toujours en d é t e n t i o n provisoire le 
30 d é c e m b r e 1996, d a t e à laquel le il a i n t rodu i t la p r é s e n t e r e q u ê t e pour 
d é n o n c e r ce t t e s i tua t ion , l 'affaire ne s au ra i t ê t re é c a r t é e pour t a rd ive t é . 

45. En c o n s é q u e n c e , la C o u r re je t t e l ' except ion p r é l i m i n a i r e du 
G o u v e r n e m e n t . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 1 DE LA 
C O N V E N T I O N 

46. Le r e q u é r a n t aff irme q u e sa d é t e n t i o n a e m p o r t é violat ion de 
l 'ar t ic le 5 § 1 de la C o n v e n t i o n , don t les d isposi t ions p e r t i n e n t e s se l isent 
c o m m e suit : 
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«Toute personne a droit à la liberté et à la sûreté. Nul ne peut être privé de sa liberté, 
saut dans les cas suivants et selon les voies légales: 

(...) 

c) s'il a été arrêté et détenu en vue d'être conduit devant l'autorité judiciaire 
compétente, lorsqu'il y a des raisons plausibles de soupçonner qu'il a commis une 
infraction ou qu'il y a des motifs raisonnables de croire à la nécessité de l'empêcher de 
commettre une infraction ou de s'enfuir après l'accomplissement de celle-ci; 

( • • • ) » 

1. La détention préventive 

47. Le r e q u é r a n t sou t i en t q u e sa d é t e n t i o n p réven t ive , du 8 février au 
14 m a r s 1996, ne se conciliait pas avec l 'ar t icle 5 § 1 de la Conven t i on . Il 
e s t i m e plus p r é c i s é m e n t qu ' i l n 'y avai t a u c u n mot i f à une tel le d é t e n t i o n , 
ca r a u c u n e p r o c é d u r e péna le d i r igée con t r e lui n ' é t a i t a lors p e n d a n t e . De 
p lus , il n 'y avai t a u c u n e infract ion qu ' i l fallait l ' e m p ê c h e r de c o m m e t t r e . 

48. Le G o u v e r n e m e n t affirme q u a n t à lui q u e la d é t e n t i o n prévent ive 
d u r e q u é r a n t é ta i t compa t ib le avec l 'ar t icle 5 § 1 c) de la Conven t ion , car 
l ' anc ienne disposi t ion de l 'ar t icle 50-1 du code de p rocédure pénale 
au to r i sa i t la d é t e n t i o n dans le bu t d ' e m p ê c h e r la commiss ion d ' ac tes de 
b a n d i t i s m e , d 'associa t ions de ma l fa i t eu r s et de m a n œ u v r e s d ' in t imida t ion . 

49. La C o m m i s s i o n a e s t imé q u e la d é t e n t i o n p réven t ive du r e q u é r a n t 
ne re levai t pas des except ions to le rab les au droi t à la l i be r t é , et a donc-
m é c o n n u l 'ar t icle 5 § 1 de la Conven t i on . 

50. La C o u r fait observer q u ' u n e p e r s o n n e ne peu t ê t r e pr ivée de 
l iber té q u e d a n s les bu t s précisés à l 'ar t ic le 5 § 1. U n e p e r s o n n e ne peut 
ê t r e d é t e n u e au r ega rd de l 'ar t ic le 5 § 1 c) q u e d a n s le c ad re d ' une 
p r o c é d u r e p é n a l e , en vue d ' ê t r e condu i t e devan t l ' au to r i t é jud ic ia i r e 
c o m p é t e n t e pa rce qu 'e l le est s o u p ç o n n é e d 'avoir c o m m i s u n e infract ion 
(voir, mutatis mutandis, l ' a r rê t Lawless c. I r l ande du I e ' ju i l l e t 1961, sér ie A 
n° 3, pp . 51-53, § 14, et l ' a r rê t Ciu l la c. I ta l ie du 22 février 1989, sér ie A 
n" 148, pp . 16-18, § § 3 8 - 4 1 ) . 

5 1 . La C o u r e s t ime p a r c o n s é q u e n t q u ' u n e d é t e n t i o n p réven t ive du 
type de celle en cause en l 'espèce n ' es t pas au to r i sée pa r l 'ar t icle 5 § 1 c) ; 
l 'ar t ic le 50-1 du code de p r o c é d u r e p é n a l e ne co r r e sponda i t à a u c u n e 
disposi t ion de l 'ar t icle 5 § 1. 

52. E n c o n s é q u e n c e , il y a eu à cet é g a r d viola t ion de l 'ar t icle 5 § 1 de la 
Conven t ion . 

2. La détention provisoire du 4 juin au 31 juillet 1996 

53. Le r e q u é r a n t se p la in t en o u t r e de ce que , du 4 j u i n au 31 ju i l le t 
1996, sa d é t e n t i o n provisoire ne r eposâ t sur a u c u n e décision i n t e r n e 
valable ou a u t r e base légale , ce qui e m p o r t e r a i t violat ion de l 'ar t icle 5 § 1 
de la Conven t i on . 
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54. Le G o u v e r n e m e n t fait valoir q u e la d é t e n t i o n provisoire du 
r e q u é r a n t p e n d a n t c e t t e pé r iode é ta i t jus t i f iée au r e g a r d de l 'ar t icle 5 § 1, 
pu isqu ' i l exis ta i t des ra i sons p laus ib les de le s o u p ç o n n e r d 'avoir c o m m i s 
un homic ide . A u c u n e décision d 'une ju r id i c t ion na t iona l e n ' é t a i t 
nécessa i re pour va l ider c e t t e pé r iode de d é t e n t i o n d u r a n t laquel le le 
r e q u é r a n t et ses coaccusés ava ien t eu accès au doss ier , en appl ica t ion de 
l 'ar t icle 226 § 6 du code de p r o c é d u r e péna le alors en v igueur . De l'avis du 
G o u v e r n e m e n t , ce t t e d isposi t ion a pe rmis la d é t e n t i o n provisoire j u s q u ' a u 
21 j u i n 1996. Le G o u v e r n e m e n t sou t i en t pa r a i l leurs q u e la légis la t ion 
l i t uan i enne exigeai t s i m p l e m e n t la f ixation du t e r m e précis de la 
d é t e n t i o n lors de l ' i ns t ruc t ion p r é p a r a t o i r e , et q u e d u r a n t la p r o c é d u r e , 
le t r i buna l pouvai t u n i q u e m e n t o r d o n n e r , modif ier ou révoquer une 
d é t e n t i o n provisoire (a r t ic les 104-1, 249 § 1 et 250 § 1 du code de 
p r o c é d u r e péna l e a lors en v i g u e u r ) . En c o n s é q u e n c e , la d é t e n t i o n don t le 
r e q u é r a n t a fait l 'objet à p a r t i r du 24 j u i n 1996 au ra i t é té jus t i f iée p a r cela 
q u e l 'affaire avait é té t r a n s m i s e au t r i b u n a l rég iona l de Panevézys , a u q u e l 
il n ' ava i t pas é té d e m a n d é pa r la su i te de p ro longer ou de val ider d ' une 
a u t r e m a n i è r e la d é t e n t i o n du r e q u é r a n t . 

55. La C o m m i s s i o n a e s t imé que la d é t e n t i o n du r e q u é r a n t du 4 j u i n 
au 31 ju i l le t 1996 n ' é t a i t a u t o r i s é e pa r a u c u n e décision i n t e r n e valable ou 
a u t r e base « l é g a l e » , et ce en violat ion de l 'ar t icle 5 § 1 de la Conven t ion . 

56. La C o u r rappe l le q u e les t e r m e s « r é g u l i è r e m e n t » et «se lon les 
voies l éga les» qu i f igurent à l 'ar t ic le 5 § 1 renvoient p o u r l ' essent ie l à la 
légis la t ion n a t i o n a l e et consac ren t l 'obl igat ion d ' en observer les n o r m e s de 
fond c o m m e de p r o c é d u r e . 

Toutefo is , la « r é g u l a r i t é » de la d é t e n t i o n au r e g a r d du droi t i n t e r n e 
n 'es t pas toujours l ' é l émen t décisif. La C o u r doit en o u t r e ê t r e 
conva incue q u e la d é t e n t i o n p e n d a n t la pé r iode en j e u est conforme au 
bu t de l 'a r t ic le 5 § 1 de la Conven t ion , à savoir p r o t é g e r l ' individu de 
t ou t e pr iva t ion de l iber té a r b i t r a i r e . 

De surcro î t , la C o u r doit s ' a s su re r q u ' u n droi t i n t e r n e se conforme lui-
m ê m e à la C o n v e n t i o n , y compr i s aux pr inc ipes g é n é r a u x énoncés ou 
imp l iqués p a r elle. Su r ce d e r n i e r poin t , la C o u r soul igne q u e lorsqu ' i l 
s 'agit d ' une pr iva t ion de l ibe r té , il est p a r t i c u l i è r e m e n t i m p o r t a n t de 
sa t is fa i re au pr inc ipe g é n é r a l de la sécur i t é j u r i d i q u e . P a r c o n s é q u e n t , il 
est essent ie l que les condi t ions de la p r iva t ion de l iber té en ve r tu du droi t 
i n t e r n e soient c l a i r e m e n t définies et q u e la loi e l l e - m ê m e soit prévisible 
d a n s son appl ica t ion , de façon à r e m p l i r le c r i t è re de « légal i té » fixé pa r la 
C o n v e n t i o n , qui exige q u e tou t e loi soit su f f i s amment précise p o u r 
p e r m e t t r e au ci toyen - en s ' e n t o u r a n t au besoin de consei ls éclairés - de 
prévoir , à un d e g r é r a i sonnab le d a n s les c i r cons tances de la cause , les 
conséquences de n a t u r e à dér iver d ' un ac t e d é t e r m i n é ( a r r ê t Baranowski 
c. Pologne, n" 28358/95, §§ 50-52, C E D H 2000-III) . 
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57. Q u a n t aux c i rcons tances de la cause , la C o u r re lève q u e les pa r t i e s 
s ' accordent à d i re q u e du 4 j u i n au 31 ju i l le t 1996, a u c u n e décis ion 
a u t o r i s a n t la d é t e n t i o n du r e q u é r a n t n ' a é té prise p a r un j u g e ou u n 
p r o c u r e u r . Il s e m b l e r a i t donc q u e d u r a n t ce t t e pé r iode , la d é t e n t i o n du 
r e q u é r a n t é ta i t i ncompa t ib l e avec le d ro i t i n t e r n e alors en v igueur 
(ar t ic les 10 et 104 du code de p r o c é d u r e péna le j u s q u ' a u 21 j u i n 1996, et 
ar t ic les 10 et 104-1 du code a p r è s c e t t e d a t e ) . 

58 . Le G o u v e r n e m e n t sou t i en t toutefois q u e p e n d a n t u n e p a r t i e de 
ce t t e pé r iode , le r e q u é r a n t fut m a i n t e n u en d é t e n t i o n en app l i ca t ion de 
l ' anc ien ar t ic le 226 § 6 du code de p r o c é d u r e péna le et eu t , de m ê m e q u e 
ses coaccusés , accès au dossier . 

59. La C o u r relève q u e la l e t t r e du p r o c u r e u r du 13 j u i n 1996 
( p a r a g r a p h e 16 ci -dessus) , la décis ion du m é d i a t e u r du 21 n o v e m b r e 1996 
( p a r a g r a p h e 23 c i -dessus) , la l e t t r e d u p r é s i d e n t de la division des affaires 
péna le s de la C o u r s u p r ê m e d a t é e du 30 d é c e m b r e 1996 ( p a r a g r a p h e 27 ci-
dessus) et les obse rva t ions du G o u v e r n e m e n t à la C o u r ( p a r a g r a p h e 54 ci-
dessus) p r é s e n t e n t t rois r éponses d i f férentes à la q u e s t i o n d e savoir quel le 
pa r t i e de la d é t e n t i o n du r e q u é r a n t é ta i t couver te p a r l ' ancien a r t ic le 226 
§ 6 du code de p r o c é d u r e p é n a l e ; il en r é su l t e que ce t t e d isposi t ion peut 
ê t r e invoquée p o u r jus t i f ie r la d é t e n t i o n du r e q u é r a n t j u s q u ' a u 4, au 14ou 
au 21 j u i n 1996. La C o u r ne j u g e pas nécessa i re de r é s o u d r e ce t t e 
d ivergence q u a n t aux effets p r a t i q u e s de l 'ancien ar t ic le 226 § 6 du code 
de p r o c é d u r e péna l e , car il a é té m o n t r é qu ' i l é ta i t su f f i s amment vague 
pour s e m e r la confusion m ê m e au sein des a u t o r i t é s na t i ona l e s . C e t 
ar t ic le é ta i t donc incompa t ib l e avec les exigences de « l é g a l i t é » posées 
pa r l 'ar t icle 5 § 1 de la Conven t i on . D e surcro î t , la d isposi t ion p réc i t ée 
p e r m e t t a i t la d é t e n t i o n d a n s des cas t o t a l e m e n t é t r a n g e r s à l 'ar t ic le 5 § 1. 

Il s ' ensui t que la p r iva t ion de l ibe r té subie pa r le r e q u é r a n t en 
appl ica t ion de l 'ancien a r t ic le 226 § 6 du code de p r o c é d u r e péna l e n ' a pas 
eu lieu selon les voies légales , a u sens de l 'ar t icle 5 § 1 de la Conven t i on . 

60. Le G o u v e r n e m e n t sou t i en t en o u t r e q u ' à p a r t i r du 2 4 j u i n 1996, la 
d é t e n t i o n du r e q u é r a n t é ta i t jus t i f iée p a r le seul fait q u e le doss ier avait 
é té t r a n s m i s au t r ibuna l r ég iona l . Selon l ' i n t e r p r é t a t i o n q u e le 
G o u v e r n e m e n t d o n n e du dro i t i n t e r n e appl icable à l ' époque des fai ts , il 
n ' a pas é té d e m a n d é au t r i buna l , pa r la su i t e , de p ro longer la d é t e n t i o n 
du r e q u é r a n t ou de la va l ider d ' u n e a u t r e façon. 

6 1 . La C o u r e s t i m e toutefois q u e l ' a r g u m e n t du G o u v e r n e m e n t ne 
p e r m e t pas de passe r o u t r e à l ' exigence en ve r tu de laque l le la d é t e n t i o n 
du r e q u é r a n t devai t se fonder sur un m a n d a t de dépô t va lable , mais q u ' u n 
tel m a n d a t n ' ex i s ta i t pas pour la pé r iode a l l an t du 4 j u i n au 31 ju i l l e t 1996. 

62. En o u t r e , la C o u r rappe l le q u e la p r a t i q u e cons i s tan t à m a i n t e n i r 
u n e p e r s o n n e en d é t e n t i o n non pas à p a r t i r d ' une base légale spécif ique, 
ma i s pa r ce qu ' i l n ' ex i s t e pas de règles précises rég i s san t la s i tua t ion du 
d é t e n u , ce qu i p e r m e t de pr iver une p e r s o n n e de l ibe r té p e n d a n t une 
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pér iode i l l imi tée sans a u t o r i s a t i o n jud i c i a i r e , est i ncompa t ib l e avec les 
pr inc ipes de la sécur i t é j u r i d i q u e et de la p ro t ec t i on con t r e l ' a rb i t r a i r e , 
qui cons t i t uen t des é l é m e n t s f o n d a m e n t a u x à la fois de la Conven t i on et 
de l ' é ta t de dro i t ( a r r ê t Baranowski p r éc i t é , §§ 54-57). 

63 . La C o u r observe q u e la c i rcons tance que l 'affaire ait é té t r a n s m i s e 
au t r i buna l rég iona l le 24 j u i n 1996 n ' a pas p e r m i s de clarif ier la ques t i on 
de savoir si - e t , d a n s l 'aff i rmative, à que l les condi t ions - la d é t e n t i o n d u 
r e q u é r a n t , o r d o n n é e p o u r u n e pér iode l imi tée au s t ade de l ' ins t ruc t ion , 
pouvai t se poursu iv re p e n d a n t le procès . 

Dès lors, le seul motif invoqué pour jus t i f i e r la d é t e n t i o n du r e q u é r a n t 
- à savoir q u e l 'affaire avai t é té t r a n s m i s e a u t r i buna l - ne conférai t 
a u c u n e base « l é g a l e » à la pou r su i t e de la d é t e n t i o n provisoire au r e g a r d 
d e l 'ar t icle 5 § 1 de la Conven t i on . 

En r é s u m é , p e n d a n t la pé r iode a l lan t du 4 j u i n au 31 ju i l l e t 1996, la 
d é t e n t i o n provisoire du r e q u é r a n t ne reposai t sur a u c u n e décision 
i n t e r n e valable ni a u c u n e a u t r e base « l é g a l e » . 

64. Il y a donc eu viola t ion de l 'ar t icle 5 § 1 de la C o n v e n t i o n s 'agissant 
de c e t t e pé r iode . 

3. La détention provisoire du 31 juillet au 16 octobre 1996 

65. Le r e q u é r a n t se p la in t é g a l e m e n t de ce q u e , lors de l ' audience de 
mise en é t a t d u 31 ju i l le t 1996, le t r ibuna l régional ait c o m m i s u n e e r r e u r 
en a p p l i q u a n t l 'ar t icle 104-1 du code de p rocédure péna le en déc idan t que 
la d é t e n t i o n provisoire du r e q u é r a n t sera i t « m a i n t e n u e sans c h a n g e m e n t » . 
Il e s t ime q u e sa d é t e n t i o n provisoire ar r ivai t à t e r m e le 4 j u i n 1996, et q u e le 
t r i buna l régional n ' a pris a u c u n e nouvelle m e s u r e de d é t e n t i o n ni spécifié 
que l type de d é t e n t i o n il e n t e n d a i t au to r i se r . Il considère qu ' i l n ' a é té placé 
en d é t e n t i o n provisoire en v e r t u d ' une décision jud ic i a i r e régu l iè re q u e le 
16 oc tobre 1996, lorsque le t r i buna l régional a précisé qu' i l devai t r e s t e r en 
pr ison. Ainsi , du 31 ju i l le t a u 16 oc tobre 1996, il a é té privé de l iber té de 
façon non conforme aux voies légales i n t e rnes . 

66. Le G o u v e r n e m e n t aff irme q u e , p a r la décis ion du 31 ju i l le t 1996, le 
t r i buna l rég iona l a au to r i s é la d é t e n t i o n provisoire du r e q u é r a n t 
c o n f o r m é m e n t a u x p resc r ip t ions i n t e r n e s . 

67. La C o m m i s s i o n a e s t imé que la d é t e n t i o n du r e q u é r a n t du 31 ju i l l e t 
au 16 oc tobre 1996 avai t é t é a u t o r i s é e selon les voies légales , 
c o n f o r m é m e n t à l 'ar t ic le 5 § 1 de la Conven t i on . 

68. La C o u r rappe l le q u e l 'ar t ic le 5 § 1 exige n o t a m m e n t q u e la 
d é t e n t i o n soit compa t ib l e avec le dro i t i n t e r n e . Ainsi qu 'e l l e l 'a ind iqué 
d a n s l ' a r rê t Baranowski p réc i t é (§ 50) , «[s ] ' i l i ncombe au p r e m i e r chef 
aux au to r i t é s na t iona l e s , n o t a m m e n t aux t r i b u n a u x , d ' i n t e r p r é t e r et 
d ' app l i que r le droi t i n t e r n e , il en est a u t r e m e n t s ' ag issant d 'affaires d a n s 
lesquel les , au r ega rd de l 'a r t ic le 5 § 1, l ' inobserva t ion du dro i t i n t e r n e 
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e m p o r t e violat ion de la Conven t i on . En pare i l cas , la C o u r peu t et doit 
exe rce r u n ce r t a in cont rô le pour r e c h e r c h e r si le d ro i t i n t e r n e a bien été 
r e spec t é ». 

U n e pé r iode de d é t e n t i o n est en pr inc ipe « r é g u l i è r e » si elle repose sur 
u n e décision jud ic i a i r e . M ê m e d ' éven tue l l es l acunes d a n s le m a n d a t de 
d é p ô t ne r e n d e n t pas n é c e s s a i r e m e n t la pé r iode de d é t e n t i o n i r régu l iè re 
au sens de l 'ar t icle 5 § 1 (a r rê t B e n h a m c. R o y a u m e - U n i du 10 j u i n 1996, 
Recueil des arrêts et décisions 1996-III, pp. 753-754, §§ 42-47 ; Visockas c. Lituanie 
( d é c ) , n° 49107/99, 6 j a n v i e r 2000, non publ iée ; et Kamantauskas c. Lituanie 
( d é c ) , n° 45012/98, 29 février 2000, non pub l iée ) . 

69. La C o u r relève q u e le r e q u é r a n t ne con te s t e pas que d u r a n t 
l ' aud ience de mise en é t a t du 31 ju i l l e t 1996, le t r i buna l rég iona l ait agi 
d a n s le c ad re de ses c o m p é t e n c e s , dans la m e s u r e où il avait le pouvoir de 
p r e n d r e u n e décision valable r e l a t i v e m e n t à la d é t e n t i o n du r e q u é r a n t , en 
ve r tu des ar t ic les 10, 104-1, 249 § 1 et 250 § 1 du code de p r o c é d u r e péna l e . 

Il est vra i que la décis ion du t r ibuna l rég iona l n ' i nd iqua i t pas qu'i l 
« o r d o n n a i t » une nouvel le m e s u r e de p l a c e m e n t en d é t e n t i o n et ne 
préc isa i t pas non plus que l type de d é t e n t i o n sera i t « m a i n t e n u e sans 
c h a n g e m e n t » , a lors q u e la d é t e n t i o n du r e q u é r a n t é ta i t a r r ivée à 
échéance le 4 j u i n 1996. Toute fo i s , eu é g a r d au c o n t e x t e , le sens de la 
décision du t r i buna l rég iona l - à savoir que le r e q u é r a n t devai t r e s t e r en 
d é t e n t i o n - a dû s e m b l e r clair à t ou t e s les p e r s o n n e s p r é s e n t e s le 3 1 juillet 
1996, y compr i s à l 'avocat du r e q u é r a n t . 

La C o u r n ' e s t i m e pas que le t r i b u n a l régional ait agi de m a u v a i s e foi ou 
ait app l iqué i n c o r r e c t e m e n t la légis la t ion i n t e r n e p e r t i n e n t e . 

Il n ' e s t donc pas é tab l i q u e le m a n d a t de dépô t du 31 ju i l le t 1996 ne fût 
pas valable en dro i t i n t e r n e , ou q u e la d é t e n t i o n qui en est r é su l t ée fût 
i r r égu l i è re au sens de l 'ar t icle 5 § 1. 

70. P a r t a n t , il n 'y a pas eu viola t ion de l 'ar t ic le 5 § 1 de la Conven t ion 
du fait de la d é t e n t i o n provisoire du r e q u é r a n t p e n d a n t la pé r iode a l lant 
du 31 ju i l le t au 16 oc tobre 1996. 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 3 DE LA 
C O N V E N T I O N 

71. Le r e q u é r a n t a l lègue la viola t ion de l 'ar t ic le 5 § 3 de la Conven t ion , 
qu i se lit c o m m e suit : 

«Toute personne arrêtée ou détenue, dans les conditions prévues au paragraphe 1 c) 
du présent article, doit être aussitôt traduite devant un juge ou un autre magistrat 
habilité par la loi à exercer des fonctions judiciaires et a le droit d'être jugée dans un 
délai raisonnable, ou libérée pendant la procédure. La mise en liberté peut être 
subordonnée à une garantie assurant la comparution de l'intéressé à l'audience.» 
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1. Droit d'être traduit «aussitôt» devant un juge ou un autre magistrat 

72. Le r e q u é r a n t aff irme q u ' e n t r e le 8 février, j o u r de son a r r e s t a t i o n , 
et le 14 oc tobre 1996, il n ' a é t é condui t devan t a u c u n m a g i s t r a t c o m p é t e n t . 
D u r a n t la pér iode ini t ia le de sa d é t e n t i o n , à savoir du 8 février au 21 j u i n 
1996, il n ' a u r a i t é t é condui t devan t a u c u n j u g e ou p r o c u r e u r , et a p r è s le 
21 j u i n 1996, d a t e d ' e n t r é e en v igueur du code de p r o c é d u r e péna l e 
a m e n d é , il n ' a u r a i t pas é té t r adu i t r a p i d e m e n t devan t un j u g e . Le 
r e q u é r a n t e s t ime q u e la r é se rve de la L i tuan ie à l 'ar t icle 5 § 3 n ' é t a i t pas 
valable et n 'avai t a u c u n e inc idence su r son dro i t d ' ê t r e t r a d u i t d a n s les 
me i l l eu r s déla is devan t un m a g i s t r a t c o m p é t e n t . 

73. Le G o u v e r n e m e n t a l l ègue q u e la réserve de la L i t u a n i e à l 'ar t icle 5 
§ 3 s u p p r i m a i t de fait le dro i t du r e q u é r a n t d ' ê t r e t r adu i t auss i tô t d e v a n t 
u n m a g i s t r a t c o m p é t e n t , et ce j u s q u ' à son exp i r a t i on le 21 j u i n 1996; à 
ce t t e d a t e , le droi t g a r a n t i p a r l 'ar t icle 5 § 3 a cessé d ' ex i s te r , car son 
app l i ca t ion est l imi tée à la pr iva t ion de l iber té in i t ia le . 

74. La C o m m i s s i o n a p o u r l ' essent ie l souscri t à l'avis du 
G o u v e r n e m e n t et a conclu à la non-violat ion de l 'ar t icle 5 § 3. 

75. La C o u r relève en p r e m i e r lieu q u e , du j o u r de son a r r e s t a t i o n , le 
8 février, j u s q u ' a u 14 m a r s 1996, le r e q u é r a n t fut en d é t e n t i o n p réven t ive , 
s i t ua t ion à laque l le l 'ar t ic le 5 § 1 c) d e la C o n v e n t i o n ne s ' app l ique pas 
( p a r a g r a p h e s 51-52 c i -dessus) . Il s 'ensui t que la g a r a n t i e de l 'ar t ic le 5 § 3, 
en v e r t u de laquel le l ' in té ressé doi t ê t r e condui t auss i tô t devan t un 
m a g i s t r a t c o m p é t e n t , n ' é t a i t pas appl icable à sa d é t e n t i o n préven t ive . 

76. La d é t e n t i o n provisoire du r e q u é r a n t aux fins de l 'ar t ic le 5 § 1 c) de 
la Conven t i on a é té a u t o r i s é e le 14 m a r s 1996. En c o n s é q u e n c e , la C o u r 
e x a m i n e r a le gr ief à p a r t i r de ce t t e d a t e . 

77. E n second lieu, la C o u r observe q u e du 14 m a r s au 14 oc tobre 1996, 
le r e q u é r a n t est r e s t é en d é t e n t i o n sans ê t r e condui t devan t un m a g i s t r a t 
au sens de l 'ar t icle 5 § 3 de la Conven t ion . En c o n s é q u e n c e , l'effet de la 
réserve l i t u a n i e n n e pour c e t t e pé r iode r equ i e r t un e x a m e n r igoureux . 

78. La C o u r renvoie à l ' a r t ic le 57 de la Conven t ion , qui se lit c o m m e 
suit : 

« 1. Tout Etat peut, au moment de la signature de la (...) Convention ou du dépôt de 
son instrument de ratification, formuler une réserve au sujet d'une disposition 
particulière de la Convention, dans la mesure où une loi alors en vigueur sur son 
territoire n'est pas conforme à cette disposition. Les réserves de caractère général ne 
sont pas autorisées aux termes du présent article. 

2. Toute réserve émise conformément au présent article comporte un bref exposé de 
la loi en cause.» 

79. La C o u r r appe l l e q u e l ' in te rd ic t ion des réserves « d e c a r a c t è r e 
g é n é r a l » a p o u r objet d ' év i te r q u e celles-ci soient fo rmulées en des 
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t e r m e s t rop vagues ou a m p l e s p o u r q u e l 'on puisse en a p p r é c i e r le sens 
et le c h a m p d 'app l ica t ion exac t s ( a r r ê t Belilos c. Suisse du 29 avril 1988, 
sér ie A n " 132, p . 26, § 55) . 

80. La réserve l i t u a n i e n n e en ques t i on fut en v igueur j u s q u ' a u 21 j u i n 
1996 et ind iqua i t a u sujet de l 'ar t icle 5 § 3 de la Conven t i on q u ' u n 
p r o c u r e u r pouvai t a u t o r i s e r la d é t e n t i o n provisoire d ' u n e p e r s o n n e en 
appl ica t ion de l 'ar t ic le 104 d u code de p r o c é d u r e péna l e tel qu ' i l é ta i t 
a lors libellé ( p a r a g r a p h e 38 c i -dessus) . 

8 1 . La C o u r observe à l ' ins ta r de la C o m m i s s i o n q u e m a l g r é les 
faiblesses l ingu i s t iques de la réserve , il n ' é t a i t pas imposs ib le de 
d é t e r m i n e r son sens et son c h a m p d 'app l ica t ion . La rése rve faisait 
r é fé rence avec u n e c l a r t é suff isante à l 'ar t ic le 5 § 3 de la C o n v e n t i o n et à 
la légis la t ion i n t e r n e p e r t i n e n t e p e r m e t t a n t q u ' i n t e r v i e n n e la décis ion 
d ' un p r o c u r e u r . L a C o u r conclut que la réserve é ta i t su f f i s amment claire 
et précise p o u r sa t is fa i re a u x ex igences de l 'ar t icle 57 de la Conven t ion . 

82. En conséquence , le fait q u e le r e q u é r a n t n ' a i t pas é té condui t 
devan t un m a g i s t r a t c o m p é t e n t lo rsque son p l a c e m e n t en d é t e n t i o n 
provisoire a é té o r d o n n é ne pouvai t cons t i t ue r u n e violat ion de l 'ar t icle 5 
§ 3 de la Conven t i on t a n t q u e la réserve é t a i t en v igueur . 

83 . Il r es te à d é t e r m i n e r si le r e q u é r a n t a acquis le dro i t d ' ê t r e condui t 
r a p i d e m e n t devan t un m a g i s t r a t c o m p é t e n t a p r è s l ' exp i ra t ion de la 
rése rve , s u r v e n u e le 21 j u i n 1996. 

84. La C o u r e s t ime q u e le libellé «auss i tô t t r a d u i t e » d e l 'ar t ic le 5 § 3 
impl ique q u e le dro i t d ' ê t r e condu i t d e v a n t un m a g i s t r a t c o m p é t e n t se 
réfère au m o m e n t où une p e r s o n n e est pr ivée de l iber té pour la p r e m i è r e 
fois d a n s l 'hypothèse c o r r e s p o n d a n t à l 'ar t icle 5 § 1 c) . L 'obl iga t ion que 
l 'ar t ic le 5 § 3 fait pese r sur les E t a t s c o n t r a c t a n t s se b o r n e donc à la 
nécess i té de condu i r e r a p i d e m e n t la p e r s o n n e d é t e n u e devan t un 
m a g i s t r a t c o m p é t e n t à ce s t ade ini t ia l , b ien q u e l 'ar t ic le 5 § 4 de la 
Conven t i on puisse d a n s c e r t a i n s cas ex iger q u e l ' in té ressé soit ensu i t e 
p r é s e n t é à un j u g e p o u r pouvoir c o n t e s t e r de m a n i è r e effective la 
r égu l a r i t é de sa d é t e n t i o n lo r sque celle-ci a u n e d u r é e excessive (voir, 
mutatis mutandis, T r z a s k a c. Po logne , r e q u ê t e n° 25792/94, r a p p o r t de la 
C o m m i s s i o n du 19 m a i 1998, §§ 71-81, non publ ié ) . 

85 . U n e rése rve émise c o n f o r m é m e n t à l 'ar t icle 57 de la Conven t i on 
se ra i t s ans objet si, lors de son exp i r a t ion , on ex igea i t de l 'E t a t conce rné 
qu ' i l app l i que r é t r o a c t i v e m e n t le droi t à la pé r iode couver te p a r la r é se rve . 

86. En l ' occur rence , la rése rve à l 'ar t icle 5 § 3 a exp i ré le 21 j u i n 1996. 
A c e t t e d a t e , le r e q u é r a n t é t a i t en d é t e n t i o n provisoire depu i s le 14 m a r s 
1996, c 'es t -à-dire depu i s plus de trois mois . C 'es t p o u r q u o i le 21 j u i n 1996, 
t ou t e no t ion de « p r o m p t i t u d e » é ta i t dé jà d é p a s s é e (voir, mutatis mutandis, 
l ' a r rê t Assenov et a u t r e s c. Bu lga r i e du 28 oc tobre 1998, Recueil 1998-VIII, 
p . 3299, § 147). 
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Il s 'ensui t que lorsque la rése rve est a r r ivée à é ch éan ce , la L i tuan i e 
n ' é t a i t p lus t e n u e de t r a d u i r e p r o m p t e m e n t le r e q u é r a n t devan t un 
m a g i s t r a t c o m p é t e n t . En c o n s é q u e n c e , l ' exp i ra t ion de la réserve ne 
donna i t lieu à a u c u n e nouvel le obl igat ion au t i t r e de l 'ar t ic le 5 § 3. 

87. Il n 'y a donc pas eu violat ion de l 'ar t icle 5 § 3 de la Conven t i on à cet 
éga rd . 

2. Durée de la détention 

88. Le r e q u é r a n t a l lègue p a r a i l leurs la violat ion de l 'ar t ic le 5 § 3 de la 
Conven t i on en ce q u e la d u r é e globale de sa d é t e n t i o n - seize mois et un 
j o u r - é ta i t excessive. Il sou t i en t en pa r t i cu l i e r q u e les a u t o r i t é s n 'on t pris 
a u c u n e m e s u r e p r o c é d u r a l e a d é q u a t e p e n d a n t sa d é t e n t i o n p réven t ive . Il 
affirme é g a l e m e n t qu 'e l les ont t r op fait d u r e r l ' ins t ruc t ion p r é p a r a t o i r e et 
le procès , ce qui a e n t r a î n é d ' inu t i l es conflits p r o c é d u r a u x et i n t e r r u p t i o n s 
pour c o m p l é m e n t s d ' i n s t ruc t ion . Le r e q u é r a n t conclut que la d u r é e de sa 
d é t e n t i o n ne pouvai t se jus t i f ie r au r e g a r d de l 'ar t icle 5 § 3 de la 
Conven t ion . 

89. Le G o u v e r n e m e n t a r g u ë q u e la pé r iode à p r e n d r e e n c o m p t e a 
d é b u t é le 14 m a r s 1996 et pris fin le 9 j u i n 1997. Le r e q u é r a n t a ainsi é té 
d é t e n u au sens de l 'ar t icle 5 § 3 de la Conven t i on p e n d a n t q u a t o r z e mois 
et vingt-six j o u r s . La p r o c é d u r e en ques t i on por ta i t sur le chef d 'homic ide 
avec c i r cons tances a g g r a v a n t e s , et d a n s ce t t e affaire t rois policiers é t a i en t 
accusés aux côtés du r e q u é r a n t . La complex i t é de l 'affaire sur le p lan des 
faits et du droi t se t rouve conf i rmée p a r la nécess i té qu ' i l y a eu d ' a jou rne r 
le procès à deux repr i ses afin d e recuei l l i r des p reuves c o m p l é m e n t a i r e s . 
De l'avis du G o u v e r n e m e n t , la d é t e n t i o n du r e q u é r a n t é ta i t jus t i f iée non 
s e u l e m e n t p a r la solidité des é l é m e n t s de p reuve versés au doss ier et la 
g rav i té de l ' infract ion, mais é g a l e m e n t en ra ison du r i sque q u e le 
r e q u é r a n t «fasse obs tac le à l ' é t ab l i s semen t de la v é r i t é » . Le 
G o u v e r n e m e n t e s t ime q u e la d u r é e globale de la d é t e n t i o n provisoire n ' a 
pas excédé le « déla i r a i sonnab le » évoqué à l 'ar t ic le 5 § 3 de la Conven t i on . 

90. La C o m m i s s i o n a cons idéré à propos du gr ief s u s m e n t i o n n é qu ' i l y 
avait eu violat ion de l 'ar t ic le 5 § 3, les a u t o r i t é s n ' ayan t pas invoqué de 
motifs p e r t i n e n t s et suff isants lorsqu 'e l les ont au to r i sé la d é t e n t i o n 
provisoire d u r e q u é r a n t . 

9 1 . La C o u r doi t tou t d ' a b o r d d é t e r m i n e r quel le est la pé r iode à 
p r e n d r e en c o m p t e . Elle a conclu q u e la d é t e n t i o n p réven t ive du 
r e q u é r a n t , qu i s 'est é t e n d u e du 8 février au 14 m a r s 1996, n ' e n t r a i t pas 
d a n s le c ad re de l 'ar t ic le 5 § 1 c) , et q u e l 'ar t ic le 5 § 3 n ' é t a i t pas 
appl icable à c e t t e pér iode ( p a r a g r a p h e s 5 1 , 52 et 75 c i -dessus) . P o u r 
d é t e r m i n e r si la d u r é e d ' une pé r iode de d é t e n t i o n est r a i sonnab l e , elle a 
n é a n m o i n s la possibil i té de p r e n d r e en c o m p t e u n e pa r t i e de celle-ci, qui 
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en t a n t q u e tel le ne relève pas de sa c o m p é t e n c e ( M i t a p et Mufti ioglu 
c. T u r q u i e , r e q u ê t e s n o s 15530/89 et 1553 1/89, décis ion de la C o m m i s s i o n 
du 10 oc tobre 1991, Décis ions et r a p p o r t s 72, p. 169). 

92. Le r e q u é r a n t a é t é en d é t e n t i o n provisoire du 14 m a r s 1996 au 
9 j u i n 1997, soit q u a t o r z e mois et vingt-six j o u r s . C 'es t donc sur la base 
de ce t t e pé r iode q u e la C o u r s ' app l ique ra à app réc i e r le c a r a c t è r e 
r a i sonnab le de la d u r é e de la d é t e n t i o n . Elle p r e n d r a é g a l e m e n t en 
cons idé ra t ion le fait que , lo rsque sa d é t e n t i o n provisoire fut au to r i s ée , le 
r e q u é r a n t avai t déjà subi u n e d é t e n t i o n de plus d ' u n mois , depu i s le 
8 février 1996. 

93 . La C o u r rappe l le que le c a r a c t è r e r a i sonnab le de la d u r é e de la 
d é t e n t i o n doi t s ' appréc ie r d a n s c h a q u e affaire d ' ap rè s les pa r t i cu l a r i t é s 
de la cause . Le m a i n t i e n en d é t e n t i o n ne se jus t i f ie , d a n s une affaire 
d o n n é e , q u e si des é l é m e n t s i n d i q u e n t c l a i r e m e n t q u ' u n i n t é r ê t publ ic 
vé r i t ab le , n o n o b s t a n t la p r é s o m p t i o n d ' innocence , p r évau t sur le droi t à 
la l ibe r té . 

Il i ncombe en p r e m i e r lieu a u x a u t o r i t é s jud ic i a i r e s na t iona les 
d ' e x a m i n e r les c i rcons tances qu i p e r m e t t e n t de conc lure à l ' ex is tence ou 
à l 'absence de pare i l i n t é r ê t i m p é r i e u x , et de les é n o n c e r d a n s leurs 
décis ions re la t ives aux d e m a n d e s d ' é l a r g i s s e m e n t . C 'es t e s sen t i e l l emen t 
sur la base des motifs figurant d a n s lesdi tes décis ions , ainsi que des faits 
é tabl is p a r l ' in té ressé d a n s ses recours , que la C o u r doit d é t e r m i n e r s'il y a 
eu ou non violat ion de l 'ar t ic le 5 § 3 de la Conven t i on . 

La pe r s i s t ance de ra isons p laus ib les de s o u p ç o n n e r la p e r s o n n e a r r ê t é e 
d 'avoir c o m m i s u n e infract ion est u n e condi t ion sine qua non de la 
r é g u l a r i t é du m a i n t i e n en d é t e n t i o n , m a i s au bout d ' un c e r t a i n t e m p s 
elle ne suffit p lus . La C o u r doit a lors é tab l i r si les a u t r e s motifs r e t e n u s 
p a r les a u t o r i t é s jud ic i a i r e s sont « p e r t i n e n t s » et «suf f i san t s» pour 
c o n t i n u e r à l ég i t imer la pr iva t ion de l ibe r té (voir, n o t a m m e n t , l ' a r rê t 
Punzelt c. République tchèque, n° 31315/96, § 73, 25 avril 2000, non publ ié ) . 

94. E n l ' occur rence , les seuls motifs invoqués p a r le p a r q u e t à l ' appui 
de la d é t e n t i o n provisoire du r e q u é r a n t é t a i e n t la gravi té de l ' infract ion 
( p a r a g r a p h e 12 ci-dessus) et la solidité des p reuves à c h a r g e f igurant dans 
le doss ier ( p a r a g r a p h e 15 c i -dessus) . Le t r i buna l rég iona l n 'a avancé 
a u c u n mot i f pour jus t i f i e r le m a i n t i e n en d é t e n t i o n provisoire 
( p a r a g r a p h e s 19 et 21 c i -dessus) . 

La C o u r e s t ime q u e les soupçons d 'homic ide p e s a n t sur le r e q u é r a n t 
ont p e u t - ê t r e jus t i f ié sa d é t e n t i o n au d é b u t , mais qu ' i l s ne pouvaien t 
c o n s t i t u e r un mot i f « p e r t i n e n t et suff isant» à son m a i n t i e n en d é t e n t i o n 
p e n d a n t p rès de qu inze mois , d ' a u t a n t q u e la j u r i d i c t i on de j u g e m e n t 
ayant a c q u i t t é l ' in té ressé a conclu q u e ces soupçons é t a i e n t infondés. Il 
s ' ensui t q u e la d u r é e de la d é t e n t i o n subie p a r le r e q u é r a n t a é t é excessive. 

95. Il y a donc eu violat ion de l 'ar t icle 5 § 3 de la Conven t i on à cet 
éga rd . 
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V. SUR LA V I O L A T I O N A L L É G U É E DE F A R T I C L E 5 § 4 DE LA 
C O N V E N T I O N 

96. Le r e q u é r a n t a l l ègue auss i la v io la t ion de l 'ar t ic le 5 § 4 d e la 
C o n v e n t i o n , ainsi l ibel lé : 

« T o u t e p e r s o n n e privée de sa l iberté par arres ta t ion ou d é t e n t i o n a le droit 
d' introduire un recours d e v a n t u n tr ibunal , afin qu'il s ta tue à bref délai sur la l éga l i t é 
de sa d é t e n t i o n et o r d o n n e sa l ibérat ion si la d é t e n t i o n est i l l éga l e .» 

97. Le r e q u é r a n t se p la in t d e n 'avoir p a s e u la possibi l i té d e c o n t e s t e r 
la légal i té de sa d é t e n t i o n provisoire en ra ison de l ' e m p ê c h e m e n t légal de 
fo rmer des r ecour s con t re les décisions jud ic i a i r e s a u t o r i s a n t un 
p l a c e m e n t en d é t e n t i o n provisoire . 

98. Le G o u v e r n e m e n t sou t i en t q u e le dro i t i n t e r n e en cause d o n n a i t 
au r e q u é r a n t t o u t e l a t i tude p o u r c o n t e s t e r la légal i té de sa d é t e n t i o n , qu i 
a é té e x a m i n é e par le t r i buna l régional lors de ses aud iences du 31 ju i l le t 
et des 14-16 oc tob re 1996. 

99. La C o m m i s s i o n a e s t i m é q u e le r e q u é r a n t avait é t é privé de la 
possibi l i té de con t e s t e r la compat ib i l i t é de sa d é t e n t i o n provisoire avec 
les d isposi t ions du droi t i n t e r n e re la t ives au fond et à la p r o c é d u r e , et ce 
au m é p r i s de l 'ar t ic le 5 § 4. 

100. La C o u r rappe l le q u ' e n ver tu de l 'ar t ic le 5 § 4 de la Conven t ion , 
les p e r s o n n e s a r r ê t é e s ou d é t e n u e s ont droi t à un e x a m e n du respec t des 
ex igences de p r o c é d u r e et de fond nécessa i res à la « légal i té », au sens de la 
C o n v e n t i o n , de leur pr iva t ion de l iber té . P a r c o n s é q u e n t , le t r i buna l 
c o m p é t e n t doit vérif ier à la fois l 'observat ion d e s règ les de p r o c é d u r e du 
droi t i n t e r n e et le c a r a c t è r e r a i sonnab le des soupçons sur lesquels repose 
l ' a r r e s t a t ion , a insi q u e la l ég i t imi té du but poursuivi pa r celle-ci puis pa r 
la d é t e n t i o n ( a r r ê t Brogan et a u t r e s c. R o y a u m e - U n i du 29 n o v e m b r e 
1988, sér ie A n° 145-B, pp. 34-35, § 65) . 

L 'a r t i c le 5 § 4 ne g a r a n t i t a u c u n dro i t , en t a n t q u e tel , à un recours 
con t r e les décis ions o r d o n n a n t ou p r o l o n g e a n t u n e d é t e n t i o n , p u i s q u e 
la d isposi t ion en ques t i on c o m p o r t e en angla i s le t e r m e de «proceedings » 
et non celui cT«appeal». En pr inc ipe , l 'ar t icle 5 § 4 se c o n t e n t e de 
l ' i n t e rven t ion d ' un o r g a n e u n i q u e , à condi t ion que la p r o c é d u r e suivie ait 
u n c a r a c t è r e j ud i c i a i r e et d o n n e à l ' individu en cause des g a r a n t i e s 
a d a p t é e s à la n a t u r e d e la p r iva t ion de l iber té d o n t il s 'agit (voir, mutatis 
mutandis, l ' a r rê t De W i l d e , O o m s et Ve r syp c. Be lg ique du 18 j u i n 1971, 
sér ie A n° 12, pp . 40-41 , § 76). 

101. La C o u r relève q u e , d a n s ses décis ions a u t o r i s a n t la d é t e n t i o n 
provisoire du r e q u é r a n t , le t r i b u n a l rég iona l n ' a fait a u c u n e ré fé rence 
aux griefs de celui-ci c o n c e r n a n t l ' i r r égu la r i t é de sa d é t e n t i o n 
( p a r a g r a p h e s 19 et 21 c i -dessus) . P a r a i l l eurs , la cour d ' appe l et le 
p r é s iden t de la division des affaires péna le s de la C o u r s u p r ê m e ont 
r econnu q u e la r é g u l a r i t é de la d é t e n t i o n du r e q u é r a n t é ta i t su je t te à 
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cau t ion , mais n 'on t pas e x a m i n é les griefs de l ' in té ressé relatifs à 
l ' e m p ê c h e m e n t légal a lors en v igueur ( p a r a g r a p h e s 25 et 27 ci-dessus) . 

La p r o c é d u r e civile e n g a g é e pa r le r e q u é r a n t con t r e l ' a d m i n i s t r a t i o n 
p é n i t e n t i a i r e n 'es t pas p e r t i n e n t e aux fins de l 'ar t icle 5 § 4, ca r les 
j u r id i c t ions civiles n ' ava ien t pas la c o m p é t e n c e d ' o r d o n n e r la l ibéra t ion , 
c o m m e ce t t e disposi t ion le voudra i t . En tou t é t a t de cause , en e x a m i n a n t 
l 'act ion civile du r e q u é r a n t , les t r i b u n a u x se sont b o r n é s à r e c h e r c h e r si la 
d é t e n t i o n de celui-ci r eposa i t su r des décis ions formel les , s ans se p e n c h e r 
sur la r égu l a r i t é f o n d a m e n t a l e de la d é t e n t i o n sur la base desd i tes 
décis ions ( p a r a g r a p h e 29 c i -dessus) . 

Il s ' ensui t q u e le r e q u é r a n t s 'est vu refuser le dro i t d e c o n t e s t e r 
l ' ex is tence des condi t ions de p r o c é d u r e et de fond nécessa i res à la 
« l é g a l i t é » de sa d é t e n t i o n provisoire . 

102. Il y a donc eu viola t ion de l 'ar t icle 5 § 4 de la C o n v e n t i o n . 

VI. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

103. A u x t e r m e s de l 'ar t ic le 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e m a t é r i e l 

104. Le r e q u é r a n t sollicite un m o n t a n t de 256 878 litai (LTL) pour 
r é p a r a t i o n du m a n q u e à g a g n e r et de la pe r t e de chances causés par sa 
d é t e n t i o n . Il r é c l a m e aussi la s o m m e de 8 600 LTL, qu i co r re spond à des 
d é p e n s e s a l i m e n t a i r e s c o m p l é m e n t a i r e s , ainsi q u ' u n m o n t a n t de 
1 500 L T L , versé pour l 'achat de m é d i c a m e n t s et de v i t a m i n e s d u r a n t son 
séjour en pr ison. 

105. Le G o u v e r n e m e n t j u g e ces d e m a n d e s injustif iées. 
106. La C o u r e s t ime qu ' i l n 'y a aucun lien de causa l i t é e n t r e les 

v iola t ions cons t a t ée s et le d o m m a g e m a t é r i e l a l légué (voir, mutatis 
mutandis, les a r r ê t s Baranowski, § 8 1 , et Punzelt, § 103, p réc i t é s ) . En 
c o n s é q u e n c e , elle n ' aperço i t a u c u n e ra ison d ' accorder au r e q u é r a n t u n 
m o n t a n t q u e l c o n q u e à ce t i t r e . 

B. D o m m a g e m o r a l 

107. Le r e q u é r a n t r é c l a m e en o u t r e la s o m m e de 191 600 L T L au t i t r e 
de la souffrance m o r a l e et phys ique e n d u r é e en pr ison. 

108. Le G o u v e r n e m e n t t rouve ce m o n t a n t e x o r b i t a n t . 
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109. La C o u r e s t i m e que le r e q u é r a n t a a s s u r é m e n t subi u n d o m m a g e 
m o r a l qu i n 'es t pas su f f i samment r é p a r é p a r le cons ta t de violat ion. 
S t a t u a n t en é q u i t é , elle lui oct roie 60 000 L T L à ce t i t r e . 

C. Frais e t d é p e n s 

110. Le r e q u é r a n t sollicite de plus 85 800 L T L au t i t r e des frais de 
ju s t i ce engagés lors de la p r o c é d u r e i n t e r n e et d e v a n t les o r g a n e s de la 
C o n v e n t i o n , ainsi q u e 9 052 L T L pour ses frais de voyage d u r a n t la 
p r o c é d u r e i n t e r n e . 

111. Le G o u v e r n e m e n t t i en t ces d e m a n d e s pour excessives. 
112. La C o u r rappe l le q u ' a u t i t r e de l 'ar t icle 41 de la C o n v e n t i o n , elle 

r e m b o u r s e les frais don t il es t é tab l i qu ' i l s on t é t é r é e l l e m e n t et 
n é c e s s a i r e m e n t exposés et sont d 'un m o n t a n t r a i sonnab le (voir 
n o t a m m e n t N i k o l o v a c. Bulgarie [ G C ] , n" 31195/96, § 79, C E D H 1999-11). 

113. La C o u r e s t ime q u e les frais de d é p l a c e m e n t du r e q u é r a n t d u r a n t 
la p r o c é d u r e i n t e r n e n 'on t pas é t é exposés en r a p p o r t avec les griefs t i rés 
de la Conven t i on . Elle déc ide donc de ne r ien oc t royer à ce t i t r e . 

114. S 'agissant des frais d 'avocat r é c l a m é s , la C o u r re lève q u ' u n e t rès 
l a rge p a r t de ces hono ra i r e s avai t t r a i t à la défense d u r e q u é r a n t con t r e les 
accusa t ions péna le s don t il faisait l 'objet et à ses griefs relat i fs à leur 
c a r a c t è r e injustifié, griefs du res te déc la rés i r recevables pa r la 
C o m m i s s i o n . Ces hono ra i r e s ne c o n s t i t u e n t pas des d é p e n s e s nécessa i res 
exposées pour ob ten i r r é p a r a t i o n des violat ions de la Conven t i on 
c o n s t a t é e s p a r la C o u r sur le t e r r a i n de l 'ar t icle 5 §§ 1, 3 et 4 de la 
Conven t ion . S t a t u a n t en é q u i t é , la C o u r oct roie au r e q u é r a n t un 
m o n t a n t d e 4 0 0 0 0 L T L p o u r frais , p lus t ou t m o n t a n t p o u v a n t ê t r e dû au 
t i t r e de la t axe sur la va l eu r a jou tée . 

D . I n t é r ê t s m o r a t o i r e s 

115. Selon les in fo rma t ions don t la C o u r dispose , le t aux d ' i n t é r ê t légal 
appl icable en L i tuan i e à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 9,5 % 
l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit q u e la veuve du r e q u é r a n t a q u a l i t é p o u r se s u b s t i t u e r d é s o r m a i s 
au r e q u é r a n t en l ' e spèce ; 

2. Rejette l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t ; 
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3. Dit qu ' i l y a eu violat ion de l 'ar t ic le 5 § 1 d e la Conven t i on en ce qui 
conce rne la d é t e n t i o n p réven t ive du r e q u é r a n t ; 

4. Dit qu ' i l y a eu viola t ion de l 'ar t icle 5 § 1 de la C o n v e n t i o n en ce qui 
conce rne la d é t e n t i o n provisoire du r e q u é r a n t du 4 j u i n au 31 juillet 
1996; 

5. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t icle 5 § 1 de la C o n v e n t i o n en ce 
qu i conce rne la d é t e n t i o n provisoire du r e q u é r a n t du 31 ju i l le t au 
16 oc tobre 1996; 

6. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t icle 5 § 3 de la C o n v e n t i o n en ce 
qu i conce rne le m a n q u e m e n t a l légué à l 'obl igat ion de t r a d u i r e auss i tô t 
le r e q u é r a n t devan t un j u g e ou un a u t r e m a g i s t r a t ; 

7. Dit qu ' i l y a eu viola t ion de l 'ar t ic le 5 § 3 de la C o n v e n t i o n en ce qui 
conce rne la d u r é e de la d é t e n t i o n provisoire du r e q u é r a n t ; 

8. Dit qu ' i l y a eu violat ion de l 'ar t ic le 5 § 4 de la C o n v e n t i o n ; 

9. Dit 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois, 
les m o n t a n t s su ivants : 

i. 60 000 L T L (so ixante mille litai) p o u r d o m m a g e m o r a l ; 
ii. 4 0 0 0 0 LTL ( q u a r a n t e mille l i ta i ) , p lus tout m o n t a n t pouvant 
ê t r e dû au t i t r e de la t axe sur la va leu r a jou tée , pour frais et dépens ; 

b) q u e ces m o n t a n t s s e ron t à m a j o r e r d ' u n i n t é r ê t s imple de 9,5 % l 'an 
à c o m p t e r de l ' expi ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

10. Rejette la d e m a n d e de sa t is fact ion équ i t ab le pour le su rp lus . 

Fai t en ang la i s , puis c o m m u n i q u é p a r écri t le 31 ju i l l e t 2000, en 
app l ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ 

Grefftère 

J . -P . COSTA 

P ré s iden t 
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SUMMARY1 

Prohibition on homosexual acts involving more than two males 

Article 8 

Private life - Prohibition on homosexual acts involving more than two males - Conviction for 
gross indecency - Homosexual acts carried out in private - Video-recording of homosexual acts 
carried out in private - Absence of risk of material entering public domain - Protection of morals 
- Protection of the rights and freedoms of others - Necessary in a democratic society - Narrow 
margin of appreciation with regard to intimate aspects of private life - Absence of public-health 
considerations 

* 
* * 

The applicant, a practising homosexual, was convicted of the offence of gross 
indecency between men, following the seizure by the police of videotapes 
containing footage of the applicant and several other men engaging in consensual 
acts of oral sex and mutual masturbation in the applicant's home. The applicant 
was sentenced and conditionally discharged for two years. Confiscation and 
destruction of the material was ordered. Under the Sexual Offences Act 1967, 
which legalised homosexual acts between consenting adult men in private, an act 
is not done in private if more than two persons took part or were present. 

Held 
Article 8: As the applicant was aware that his conduct was in breach of the criminal 
law, he was continuously and directly affected by the legislation, and he was also 
directly affected in that a criminal prosecution was brought against him, resulting 
in his conviction. As to whether the applicant's private life was involved, the sole 
element which could give rise to any doubt was the video-recording of the 
activities. Since there was no evidence to indicate that there was any actual 
likelihood of the contents being rendered public, deliberately or inadvertently, 
and the conviction related only to the acts and not to any offence involving the 
making or distribution of the tapes, the applicant was the victim of an 
interference with his right to respect for his private life, as regards both the 
legislation and his conviction. The interference, so far as it related to the 
legislation, was in accordance with the law and pursued the legitimate aims of 
protecting morals and protecting the rights and freedoms of others, and it was 
unnecessary to determine whether the conviction also pursued a legitimate aim. 
The cardinal issue was whether the legislation and its application were necessary 
in a democratic society. In that respect, sexual activities could at some point be 
carried out in such a manner that State interference might be justified, but the 

1. This summary by the Registry does not bind the Court. 
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facts of the present case did not indicate any such circumstances. The applicant 
was involved in sexual activities with a restricted number of friends in 
circumstances in which it was most unlikely that others would become aware of 
what was going on. While the activities were recorded on videotape, the applicant 
was prosecuted for the activities themselves and not for the recording or for any 
risk of it entering the public domain. The activities were therefore genuinely-
private and the narrow margin of appreciation applicable to other cases involving 
intimate aspects of private life had to be adopted. Given this narrow margin, the 
absence of any public-health considerations and the purely private nature of the 
behaviour, the reasons submitted for the maintenance in force of legislation 
criminalising homosexual acts between men in private, and a fortiori the 
applicant's prosecution and conviction, did not provide sufficient justification. 
Conclusion: violation (unanimously). 
In view of the above conclusion, the Court concluded unanimously that it was 
unnecessary to examine the case under Article 14 taken in conjunction with 
Article 8. 
Article 41: The Court made awards in respect of pecuniary and non-pecuniary 
damage and in respect of costs and expenses. 

Case-law cited by the Court 
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Laskey,Jaggard and Brown v. the United Kingdom, judgment of 19 February 1997, 
Reports of Judgments and Decisions 1997-1 
Malangos v. Cyprus, application no. 31106/96, Commission's report of 3 December 
1997, unpublished 
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In t h e c a s e o f A.D.T. v. t h e U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . -P . COSTA, President, 
M r W. FUHRMANN, 
M r L. LOUCAIDES, 
M r P . KURIS, 
Sir Nicolas BRATZA, 
Mrs H.S . GREVE, 
M r K . TRA]\,judges, 

and Mrs S. DOLLE, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 30 N o v e m b e r 1999 and 11 J u l y 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an app l ica t ion (no. 35765/97) aga ins t the 
U n i t e d K i n g d o m of G r e a t Br i t a in and N o r t h e r n I r e l and lodged wi th the 
E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) u n d e r 
fo rmer Art ic le 25 of t he C o n v e n t i o n for t he P ro tec t ion of H u m a n Righ t s 
and F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) by a U n i t e d K i n g d o m 
na t iona l , M r A.D.T . (" the a p p l i c a n t " ) , on 25 M a r c h 1997. T h e appl ican t 
asked the C o u r t not to reveal his ident i ty . 

2. O n 23 O c t o b e r 1997 the C o m m i s s i o n (First C h a m b e r ) dec ided to 
give not ice of t he app l ica t ion to t he U n i t e d K i n g d o m G o v e r n m e n t (" the 
G o v e r n m e n t " ) a n d invi ted t h e m to s u b m i t observa t ions on its 
admiss ib i l i ty and m e r i t s . 

3. T h e G o v e r n m e n t s u b m i t t e d t he i r obse rva t ions on 20 F e b r u a r y 1998. 
T h e app l ican t rep l ied on 29 M a y 1998. 

4. Fol lowing the en t ry in to force of Protocol No . 11 to t he Conven t ion 
on 1 N o v e m b e r 1998, a n d in acco rdance wi th t he provisions of Art ic le 5 § 2 
thereof, t he case falls to be e x a m i n e d by the C o u r t . 

5. In accordance wi th Ru le 52 § 1 of t he Rules of C o u r t , t he P res iden t 
of t he C o u r t , M r L. W i l d h a b e r , a s s igned the case to t he T h i r d Sect ion. 

6. O n 16 M a r c h 1999 the C o u r t dec l a r ed the appl ica t ion admiss ib le 
a n d dec ided to invite t he p a r t i e s to a h e a r i n g on the m e r i t s . 

7. T h e h e a r i n g took place in publ ic in the H u m a n R i g h t s Bui ld ing, 
S t r a s b o u r g , on 30 N o v e m b e r 1999. 

1. Note by the Registry. The Court's decision is obtainable from the Registry. 
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T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
Mrs S . LANGRISH, Fore ign a n d C o m m o n w e a l t h Office, 
M r N . GARNHAM, 

M s S . CHAKRABARTI, 

Ms D . GRICE, Advisers; 

Agent, 
Counsel, 

(b) for the applicant 
M r B. EMMERSON, 

M r F . WHITEHEAD, 
^Counsel, 

Solicitor, 
Ms A . MASON, 

Ms A. HUDSON, Advisers. 

T h e C o u r t h e a r d add re s se s by M r E m m e r s o n a n d M r G a r n h a m . 

T H E F A C T S 

I . T H E C I R C U M S T A N C E S O F T H E C A S E 

8. T h e app l ican t is a p rac t i s ing h o m o s e x u a l . O n 1 Apri l 1996, at 
a p p r o x i m a t e l y 7.50 p .m. , police officers c o n d u c t e d a sea rch u n d e r 
w a r r a n t of the app l i can t ' s h o m e . As a resul t of t he sea rch , var ious i t ems 
w e r e seized inc lud ing p h o t o g r a p h s a n d a list of v ideo tapes . T h e app l ican t 
was a r r e s t e d at abou t 8.23 p .m. a n d t a k e n to the local police s ta t ion . A 
fu r the r s ea rch of t he app l i can t ' s house was c o n d u c t e d the following day 
and fu r the r i t e m s , inc lud ing v ideo tapes , were seized. 

9. T h e appl ican t was in te rv iewed by the police on 2 April 1996. D u r i n g 
the in te rv iew the app l i can t a d m i t t e d t h a t some of t he v ideo tapes found 
would con ta in footage of t he app l i can t and up to four o t h e r adu l t m e n , 
e n g a g i n g in ac ts , ma in ly of ora l sex, in t he app l i can t ' s h o m e . O n 2 April 
1996 the app l ican t was c h a r g e d wi th gross indecency b e t w e e n m e n 
con t r a ry to sect ion 13 of t he Sexua l Offences Act 1956 ("gross 
indecency") . T h e c h a r g e r e l a t e d t o t h e commiss ion of t h e sexua l ac ts 
dep ic ted in one of t h e v ideo t apes , which consis ted of oral sex a n d m u t u a l 
m a s t u r b a t i o n . It did not r e l a t e to t he m a k i n g or d i s t r i bu t ion of t he t apes 
t hemse lves . 

10. O n .30 O c t o b e r 1996 the appl ican t a p p e a r e d before a m a g i s t r a t e s ' 
cour t . T h e pr inc ipa l evidence a d d u c e d by the C r o w n consis ted of a single 
spec imen video c o n t a i n i n g footage of t h e app l i can t a n d u p to four o t h e r 
m e n e n g a g i n g in ac t s of ora l sex and m u t u a l m a s t u r b a t i o n . T h e ac ts which 
formed the basis of t h e c h a r g e involved c o n s e n t i n g adu l t m e n , took place 
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in t he app l i can t ' s h o m e a n d w e r e not visible to anyone o t h e r t h a n the 
p a r t i c i p a n t s . T h e r e was no e l e m e n t of s ado -masoch i sm or physical h a r m 
involved in the act ivi t ies dep ic t ed on the v ideo tape . T h e app l i can t was 
convic ted of t he offence of gross indecency. O n 20 N o v e m b e r 1996 the 
app l ican t was s e n t e n c e d and condi t iona l ly d i scha rged for two years . A n 
o r d e r was m a d e for the confiscat ion and d e s t r u c t i o n of t he seized 
m a t e r i a l . 

11. T h e app l ican t was s u b s e q u e n t l y advised by counse l t h a t a n appea l 
aga ins t convict ion would enjoy no prospect of success since t he provisions 
of t h e re levan t legis la t ion were c lear a n d m a n d a t o r y . T h e appl ican t did 
not appea l aga ins t t he convict ion. 

II. RELEVANT D O M E S T I C LAW A N D P R A C T I C E 

12. Sect ion 13 of the Sexua l Offences Act 1956 provides : 

"It is an offence for a man to commit an act of gross indecency with another man, 
whether in public or private, or to be a party to the commission by a man of an act of 
gross indecency with another man, or to procure the commission by a man of an act of 
gross indecency with another man." 

13. By sect ion 37 of, a n d p a r a g r a p h 16 of the Second Schedule to , the 
Sexua l Offences Act 1956, t he offence of gross indecency b e t w e e n m e n is 
pun i shab l e on i n d i c t m e n t by u p to five y e a r s ' i m p r i s o n m e n t if c o m m i t t e d 
by a m a n of, or over the age of, 21 wi th a m a n u n d e r the age of 18, and 
o the rwi se by a m a x i m u m of two y e a r s ' i m p r i s o n m e n t . 

14. If, as in t h e p r e s e n t case , t h e offence is t r i ed s u m m a r i l y by 
m a g i s t r a t e s , t he m a x i m u m pena l ty is six m o n t h s ' i m p r i s o n m e n t a n d / o r a 
fine of 5,000 pounds s t e r l ing ( M a g i s t r a t e s ' C o u r t s Act 1980, sect ions 17 
and 32 a n d Schedule 1, p a r a g r a p h 23(b) ) . 

15. T h e r e is no s t a t u t o r y def ini t ion of "gross indecency" . However , in 
i ts 1957 r epo r t , t he C o m m i t t e e on H o m o s e x u a l Offences a n d P r o s t i t u t i o n 
(Wolfenden C o m m i t t e e ) no ted : 

"104. 'Gross indecency' is not defined by statute. It appears, however, to cover any 
act involving sexual indecency between two male persons. If two male persons acting in 
concert behave in an indecent manner the offence is committed even though there has 
been no actual physical contact (R. v. Hunt 34 Cr App R 135). 

105. From the police reports we have seen and the other evidence we have received it 
appears that the offence usually takes one of three forms; either there is mutual 
masturbation; or there is some form of intercrural contact; or oral-genital contact 
(with or without emission) takes place. Occasionally the offence may take a more 
recondite form; techniques in heterosexual relations vary considerably, and the same is 
true of homosexual relations." 

16. T h e Sexua l Offences Act 1967 i n t r o d u c e d a qual i f ica t ion to the 
legis la t ion r e g u l a t i n g ma le h o m o s e x u a l conduc t . It provided t h a t 
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homosexua l ac ts in p r iva te be tween c o n s e n t i n g adu l t m e n were no longer 
a n offence. H o m o s e x u a l ac t s a r e def ined as bugge ry wi th a n o t h e r m a n or 
gross indecency b e t w e e n m e n (sect ion 1(7)). By v i r tue of sect ion 1(2), a n 
act is not done in p r iva te if, inter alia, m o r e t h a n two pe r sons t ake p a r t or 
a r e p r e s e n t . 

17. Sec t ion 1 of t h e Sexua l Offences Act 1967, in its r e l evan t p a r t , 
provides : 

"(1) Notwithstanding any statutory or common law provision, but subject to the 
provisos of the next following section, a homosexual act in private shall not be an 
offence provided that the parties consent thereto and have attained the age of eighteen 
years. 

(2) An act which woidd otherwise be treated for the purposes of this Act as being 
done in private shall not be so treated if done -

(a) when more than two persons take part or are present; or 

(b) in a lavatory to which the public have or arc permitted to have access, whether on 
payment or otherwise.... 

(7) For the purposes of this section a man shall be treated as doing a homosexual act 
if, and only if, he commits buggery with another man or commits an act of gross 
indecency with another man or is a party to the commission by a man of such an act." 

18. T h e r e a re no provisions u n d e r d o m e s t i c law for t he r egu l a t i on of 
p r iva te h o m o s e x u a l ac t s b e t w e e n c o n s e n t i n g adu l t w o m e n . 

19. Likewise, t h e r e a r e no provisions u n d e r d o m e s t i c legis la t ion 
affect ing h e t e r o s e x u a l behav iour which cor respond to sect ion 13 of t he 
Sexual Offences Act 1956. T h u s , acts of o ra l sex and m u t u a l 
m a s t u r b a t i o n b e t w e e n m o r e t h a n two c o n s e n t i n g adu l t h e t e r o s e x u a l s (as 
long as t h e r e a r e no h o m o s e x u a l acts b e t w e e n any two males ) do not 
cons t i t u t e an offence. 

T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 8 O F T H E C O N V E N T I O N 

20. T h e app l ican t compla ined t h a t his convict ion for gross indecency 
c o n s t i t u t e d a violat ion of his r ight to respec t for his p r iva te life, p ro t ec t ed 
by Art ic le 8 of the Conven t ion . Art ic le 8 r eads , in its re levant p a r t s , as 
follows: 

"1. Everyone has the right to respect for his private ... life ... 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society ... 
lor the prevention of disorder or crime, for the protection of health or morals, or for the 
protection of the rights and freedoms of others." 
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A. W h e t h e r t h e r e w a s a n i n t e r f e r e n c e 

2 1 . By re fe rence to t he case of Laskey, J a g g a r d a n d Brown v. the 
U n i t e d K i n g d o m ( j u d g m e n t of 19 F e b r u a r y 1997, Reports of fudgments and 
Decisions 1997-1, p . 131, § 36) , the G o v e r n m e n t c o n t e n d t h a t t h e r e was no 
in t e r f e rence wi th the app l i can t ' s r ight to respec t for his p r iva te life as the 
sexual act ivi ty in t he p r e s e n t case fell ou t s ide the scope of "pr iva te life" 
wi th in t he m e a n i n g of Art ic le 8 § 1 of the Conven t ion . T h e y po in t , firstly, 
to t h e n u m b e r of individuals p r e s e n t and , secondly, to t he fact t h a t the 
sexual act ivi t ies were r eco rded on v ideo tape . 

22. T h e app l ican t sees a dua l i n t e r f e rence wi th his r ight to r e spec t for 
his p r iva te life. First ly, he refers to t h e very ex i s tence of a c r imina l law 
which p roh ib i t s h o m o s e x u a l act ivi ty in a p r iva t e p lace w h e r e it involves 
m o r e t h a n two p a r t i c i p a n t s a n d , secondly, he unde r l i ne s t h a t t h a t law 
was appl ied in t he c r imina l p rosecu t ion which was b r o u g h t aga ins t h im. 
O n t h e facts , the app l ican t no tes t h a t t h e r e was n e i t h e r o rgan ised 
act ivi ty nor any risk of injury in t he p r e s e n t case and adds t h a t , had it not 
been for t he p rosecu t ion , t he v ideo tape would not have b e e n d i s t r i b u t e d in 
any rea l sense w h a t e v e r . 

23 . T h e C o u r t recal ls t h a t t he m e r e ex is tence of legis la t ion p roh ib i t ing 
ma le h o m o s e x u a l conduc t in p r iva te m a y cont inuous ly and direct ly affect 
a pe r son ' s p r iva t e life (see , as t he m o s t r ecen t C o u r t case- law, t h e Modinos 
v. C y p r u s j u d g m e n t of 22 Apri l 1993, Ser ies A no. 259, p . 1 1 , § 2 4 ) . 

24. T h e p r e s e n t app l i can t was a w a r e t h a t his conduct was in b r e a c h of 
the c r imina l law, a n d he was t hus con t inuous ly and direct ly affected by the 
legis la t ion. In add i t ion , he was d i rec t ly affected in t h a t a c r imina l 
p rosecu t ion was b r o u g h t aga ins t h im which re su l t ed in his convict ion for 
a b r e a c h of sect ion 13 of the Sexual Offences Act 1956. 

25. As to t he G o v e r n m e n t ' s c o m m e n t s in connec t ion wi th t he scope of 
"p r iva te life" wi th in t he m e a n i n g of Art ic le 8 of t he Conven t ion , t he C o u r t 
recal ls t h a t t h e r e was no d i s p u t e b e t w e e n t h e p a r t i e s in t he case of Laskey, 
J a g g a r d and Brown as to the ex i s tence of an in t e r f e rence (loc. cit., p . 131, 
§ 36) . In t h a t case , t he C o u r t ' s c o m m e n t s did not go beyond ra is ing a 
q u e s t i o n " w h e t h e r t he sexua l act ivi t ies of the app l i can t s fell en t i re ly 
wi th in t he no t ion o f ' p r i v a t e l i fe ' " . T h e sole e l e m e n t in t he p r e s e n t case 
which could give rise to any d o u b t abou t w h e t h e r t he app l i c an t s ' pr ivate 
lives w e r e involved is t he v ideo- record ing of t he act ivi t ies . No evidence has 
been pu t before the C o u r t to ind ica te t h a t t h e r e was any ac tua l l ikelihood 
of t h e c o n t e n t s of t he t apes be ing r e n d e r e d publ ic , de l ibe ra t e ly or 
inadver ten t ly . In pa r t i cu l a r , t he app l i can t ' s convict ion r e l a t e d not to any 
offence involving the m a k i n g or d i s t r i bu t ion of t he t apes , bu t solely to the 
acts t hemse lves . T h e C o u r t finds it mos t unl ikely t h a t the app l ican t , who 
had gone to some l eng ths not to reveal his sexua l o r i e n t a t i o n , a n d w h o has 
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r e p e a t e d his des i re for anonymi ty before t he C o u r t , would knowingly be 
involved in any such publ ica t ion . 

26. T h e C o u r t t hus cons iders t h a t the app l i can t has been the vict im of 
an in t e r f e rence with his r ight to respec t for his p r iva te life bo th as r e g a r d s 
t he ex i s t ence of legis la t ion p roh ib i t i ng consensua l sexua l ac ts be tween 
m o r e t h a n two m e n in p r iva te a n d as r e g a r d s the convict ion for gross 
indecency. 

B. W h e t h e r the i n t e r f e r e n c e was j u s t i f i e d 

27. T h e G o v e r n m e n t cons ider tha t any in t e r f e rence wi th the 
app l i can t ' s r ight to respec t for his p r iva te life was in acco rdance wi th the 
law and necessary for the p ro tec t ion of mora l s or t he r igh t s and f reedoms 
of o t h e r s . T h e y u n d e r l i n e t h a t a m a r g i n of a p p r e c i a t i o n is left to na t iona l 
a u t h o r i t i e s in assess ing w h e t h e r a p re s s ing social need exis ts , and claim 
tha t t he m a r g i n m u s t be pa r t i cu la r ly b road w h e r e the p ro tec t ion of mora l s 
is at issue: the m e r e fact t h a t i n t i m a t e aspec t s of p r iva te life genera l ly call 
for a n a r r o w e r m a r g i n of a p p r e c i a t i o n canno t p r even t t he m a r g i n in t he 
p r e s e n t case from be ing a significant one . T h e y d r aw a d is t inc t ion be tween 
i n t i m a t e , pr iva te and the re fo re accep tab le h o m o s e x u a l act ivi ty (be tween 
two m e n ) , and g r o u p , po ten t i a l ly publ ic a n d the re fo re u n a c c e p t a b l e 
h o m o s e x u a l act ivi ty (be tween m o r e t h a n two m e n ) . At t he h e a r i n g 
before the C o u r t , t he G o v e r n m e n t accep ted , in the l ight of a review of 
sex offences which is t ak ing place in the U n i t e d K i n g d o m , t h a t the 
precise e x t e n t of pe rmiss ib le legislative in t e r f e rence wi th g r o u p act ivi t ies 
is difficult to def ine , a l t h o u g h they m a i n t a i n e d t h a t in t he p r e s e n t case the 
p rosecu t ion was compa t ib l e wi th the Conven t ion . 

28. T h e app l ican t u n d e r l i n e s t h a t he was not p r o s e c u t e d for r eco rd ing 
his sexua l act ivi t ies on v ideo tape or for d i s t r i b u t i n g t he t apes , bu t was 
p r o s e c u t e d u n d e r a law which p roh ib i t s t he sexua l ac t s t hemse lves , even 
t h o u g h they were ca r r i ed out in the privacy of t he b e d r o o m of his own 
h o m e . T h e offence was c o m m i t t e d not because it was v ideo taped , but 
because m o r e t h a n two people were p a r t i c i p a t i n g in t he sexua l act ivi t ies . 
T h e app l ican t r e p e a t s t ha t t h e r e was no evidence to sugges t t h a t t h e r e 
was any risk of the t apes f inding the i r way in to the publ ic d o m a i n . 

29. An in te r fe rence wi th the exerc ise of a n Art ic le 8 r ight will not be 
c o m p a t i b l e wi th Art ic le 8 § 2 unless it is "in accordance wi th the law", has 
an a im or a i m s t h a t is or a r e l eg i t ima t e u n d e r t h a t p a r a g r a p h and is 
"necessa ry in a d e m o c r a t i c society" for t he aforesaid a i m or a ims (see t he 
D u d g e o n v. the U n i t e d K i n g d o m j u d g m e n t of 22 O c t o b e r 1981, Ser ies A 
no. 45, p . 19, § 4 3 ) . 

30. T h e appl ican t does not c la im t h a t t he legis la t ion in t he p r e s e n t 
case was not " in acco rdance wi th t he law", or t h a t its a ims were not 
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l e g i t i m a t e . T h e C o u r t finds t h a t t h e i n t e r f e r ence so far as it r e l a t e s to the 
legis la t ion was in accordance wi th t he law, in t h a t Sect ion 13 of t he 1956 
Act a n d sec t ion 1 (2) of t h e 1967 Act t o g e t h e r p resc r ibed the act which was 
p roh ib i t ed a n d the re levant pena l ty , and t h a t its a i m s , of p ro t ec t i ng 
mora l s and p r o t e c t i n g the r igh ts a n d f reedoms of o t h e r s , we re l eg i t ima te 
(see, in this con tex t , the D u d g e o n j u d g m e n t c i ted above, p. 20, § 47) . T h e 
app l ican t does , however , submi t t h a t his p rosecu t ion for gross indecency 
p u r s u e d no l e g i t i m a t e a i m , as t h e only a i m pu t forward - t h e risk t h a t the 
v ideo- record ing migh t be wi tnessed by the public a t l a rge - had no th ing to 
do wi th the offence of gross indecency, which was c o m m i t t e d r ega rd le s s of 
t he po t en t i a l aud ience for the video. In the l ight of its conclusions below on 
the ques t i on of the p ropor t iona l i ty of t he i n t e r f e r ence wi th any a ims 
p u r s u e d , t he C o u r t does no t cons ide r it necessary to d e t e r m i n e this 
p a r t i c u l a r point . 

3 1 . T h e ca rd ina l issue in t he case is w h e t h e r t h e ex i s tence of the 
legis lat ion in ques t ion , a n d its appl ica t ion in t h e p rosecu t ion and 
convict ion of the app l i can t , we re "necessa ry in a d e m o c r a t i c society" for 
t he se a ims . 

32. T h e C o u r t recal ls t h a t in the D u d g e o n case , in which it was 
cons ide r ing the ex i s tence of legis lat ion, it found no "p res s ing social 
n e e d " for t he c r imina l i sa t ion of h o m o s e x u a l ac t s b e t w e e n two consen t ing 
ma le adu l t s over the age of 2 1 , a n d t h a t such jus t i f ica t ions as t h e r e were 
for r e t a i n i n g the law were ou twe ighed by the 

"detrimental effects which the very existence of the legislative provisions in question 
can have on the life of a person of homosexual orientation like the applicant. Although 
members of the public who regard homosexuality as immoral may be shocked, offended 
or disturbed by the commission by others of private homosexual acts, this cannot on its 
own warrant the application of penal sanctions when it is consenting adults alone who 
are involved", (loc. cit., pp. 23-24, § 60) 

33 . T h o s e pr inc ip les w e r e a d o p t e d a n d r e p e a t e d in t he s u b s e q u e n t 
cases o f N o r r i s v. I r e l and ( j udgmen t of 26 O c t o b e r 1988, Series A no. 142, 
pp. 20-21 , § 46 ) , Modinos ( j u d g m e n t ci ted above, p . 12, § 25) and 
M a r a n g o s v. Cyprus (appl ica t ion no. 31106/96, C o m m i s s i o n ' s r epo r t of 
3 D e c e m b e r 1997, u n p u b l i s h e d ) . 

34. T h e r e a r e differences b e t w e e n those dec ided cases a n d the p r e s e n t 
app l ica t ion . T h e pr inc ipa l point of d is t inc t ion is t h a t in t he p r e s e n t case 
t he sexua l act ivi t ies involved m o r e t h a n two m e n , a n d t h a t t h e appl ican t 
was convicted for gross indecency as m o r e t h a n two m e n had been p r e s e n t . 

35 . T h e G o v e r n m e n t c o n t e n d t h a t w h e r e g roups of m e n g a t h e r in 
o r d e r to e n g a g e in sexua l act ivi t ies , the possibil i ty of such act ivi t ies being 
publ ic ised is inevi tab le , and t h a t this appl ies all t he m o r e w h e r e the 
act ivi t ies a r e v ideo taped . T h e y c la im t h a t because of t h e less i n t i m a t e 
n a t u r e of g r o u p act ivi t ies , t he m a r g i n of app rec i a t i on afforded to the 
na t iona l au tho r i t i e s is a significant one . T h e appl ican t u n d e r l i n e s tha t 
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the offence is c o m m i t t e d w h e n e v e r m o r e t h a n two people a r e p r e s e n t , a n d 
does not d e p e n d on the involvement of a la rge n u m b e r of people . 

36. It is not the C o u r t ' s role to d e t e r m i n e w h e t h e r legis la t ion compl ies 
wi th the Conven t i on in t he abs t r ac t . T h e C o u r t will t he re fo re cons ider the 
compat ib i l i ty of the legis la t ion in the p r e s e n t case wi th t he Conven t i on in 
the l ight of the c i r c u m s t a n c e s of the case , t h a t is, t h a t t he app l i can t 
wished to be able to e n g a g e , in p r iva te , in non-violent sexua l act ivi t ies 
wi th up to four o t h e r m e n . 

37. T h e C o u r t can ag ree with the G o v e r n m e n t t ha t , a t some point , 
sexual activit ies can be car r ied out in such a m a n n e r t h a t S t a t e 
in te r ference m a y be just i f ied, e i the r as not a m o u n t i n g to an in te r fe rence 
wi th the right to respect for pr ivate life, or as being just i f ied for the 
pro tec t ion , for example , of hea l t h or mora l s . T h e facts of t he p resen t case, 
however , do not indicate any such c i r cums tances . T h e appl icant was involved 
in sexual activit ies with a res t r ic ted n u m b e r of friends in c i r cums tances in 
which it was mos t unl ikely t h a t o the r s would become aware of wha t was 
going on. It is t rue tha t the activities were recorded on v ideo tape , bu t the 
C o u r t notes tha t the appl icant was prosecu ted for the activities themselves , 
and not for the recording, or for any risk of it e n t e r i n g the public domain . 
T h e activit ies were therefore genu ine ly "pr iva te" , and the approach of t he 
Cour t mus t be to adopt the s a m e na r row m a r g i n of apprec ia t ion as it found 
appl icable in o t h e r cases involving i n t i m a t e aspects of pr ivate life (as, for 
e x a m p l e , in the Dudgeon j u d g m e n t ci ted above, p . 21 , § 52). 

38 . Given t h e na r row m a r g i n of a p p r e c i a t i o n afforded to t he na t iona l 
a u t h o r i t i e s in t h e case , t h e absence of any pub l i c -hea l th cons ide ra t ions 
a n d the pure ly p r iva te n a t u r e of t he behav iou r in the p r e s e n t case , t he 
C o u r t finds tha t the r ea sons s u b m i t t e d for the m a i n t e n a n c e in force of 
legis la t ion c r imina l i s ing h o m o s e x u a l ac ts b e t w e e n m e n in p r iva te , a n d a 

fortiori the p rosecu t ion a n d convict ion in t he p r e s e n t case , a re not 
sufficient to just ify the legis lat ion and the p rosecu t ion . 

39. T h e r e has t he re fo re b e e n a violat ion of Art ic le 8 of the Conven t ion . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 14 O F T H E C O N V E N T I O N 
TAKEN IN C O N J U N C T I O N W I T H A R T I C L E 8 

40. T h e appl icant a l leged a violat ion of Art ic le 14 of the Conven t ion , 
t a k e n t o g e t h e r wi th Art ic le 8, on the g round t h a t no provision of domes t i c 
law r e g u l a t e d sexual ac ts be tween consen t ing adul t he t e rosexua l s or 
be tween lesbians . Art icle 14 of the Conven t ion provides as follows: 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 
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4 1 . T h e C o u r t recal ls t h a t in its D u d g e o n j u d g m e n t c i ted above, 
having found a violat ion of Art ic le 8 of t he Conven t ion , it did not d e e m it 
necessa ry to e x a m i n e the case u n d e r Art ic le 14 as well (p. 26, § 70). It 
r e a c h e s the s a m e conclusion in t he p r e s e n t case . 

III. A P P L I C A T I O N ' O F ARTICLE 41 O F T H E C O N V E N T I O N 

42. Art ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only-
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

43. T h e app l ican t c la imed a to ta l of 10,929.05 pounds s t e r l ing (GBP) 
for pecun ia ry d a m a g e in r e spec t of t he costs of de fend ing the c r imina l 
p roceed ings aga ins t h im ( G B P 1,887.05), t ravel expenses ( G B P 21), 
p rosecu t ion costs ( G B P 250) a n d i t e m s confiscated a n d des t royed a t the 
end of t he c r imina l p roceed ings (GBP 8,771). H e also c la imed 
G B P 10,000 in respec t of non -pecun ia ry d a m a g e . 

44. T h e G o v e r n m e n t w e r e " con t en t for j u s t sa t i s fac t ion to be set in 
accordance wi th t he app l i can t ' s p roposa l s" . 

45. T h e C o u r t cons iders t he sums c la imed by the app l ican t to be 
r ea sonab le a n d in acco rdance wi th t he pr inc ip les laid down by its own 
case- law u n d e r Art ic le 41 of t he Conven t ion . It awa rds t he app l ican t the 
s u m of G B P 20,929.05. 

B. C o s t s a n d e x p e n s e s 

46. T h e appl ican t also c l a imed a to ta l of G B P 13,771.28 by way of costs 
and expenses , inc lud ing va lue -added tax . Save for a r i t h m e t i c a l c o m m e n t s 
( t aken into account in tha t f igure) t he G o v e r n m e n t m a d e no observa t ions 
on the to ta l . 

47. T h e C o u r t awards the app l i can t the s u m of G B P 13,771.28. 

C. D e f a u l t i n t e r e s t 

Accord ing to the in fo rma t ion avai lable to t he C o u r t , t he s t a t u t o r y r a t e 
of i n t e r e s t appl icable in t he U n i t e d K i n g d o m at the d a t e of adop t ion of the 
p r e s e n t j u d g m e n t is 7.5% pe r a n n u m . 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a violat ion of Art ic le 8 of t he C o n v e n t i o n ; 

2. Holds t h a t it is not necessa ry to e x a m i n e the case u n d e r Ar t ic le 14 of the 
Conven t ion ; 

(a) t h a t the r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t b e c o m e s final, in 
respec t of d a m a g e , G B P 20,929.05 ( twenty t h o u s a n d nine h u n d r e d 
a n d twenty-n ine pounds s te r l ing five pence) and , for costs and 
expenses , G B P 13,771.28 ( t h i r t e e n t h o u s a n d seven h u n d r e d and 
seventy-one p o u n d s s t e r l ing twenty-e igh t p e n c e ) , 
(b) t h a t s imple i n t e r e s t a t an a n n u a l r a t e of 7.5% shall be payable 
from the expiry of t he above -men t ioned t h r e e m o n t h s un t i l s e t t l e m e n t . 

D o n e in Engl ish , and notif ied in wr i t i ng on 31 J u l y 2000, p u r s u a n t to 
Ru le 77 §§ 2 and 3 of t he Ru les of C o u r t . 

3. Holds 

S. DOLLÉ 

R e g i s t r a r 
J . -P . C O S T A 

P re s iden t 
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SOMMAIRE1 

Prohibition des actes homosexuels impliquant plus de deux hommes 

Article 8 

Vie privée - Prohibition des actes homosexuels impliquant plus de deux hommes -
Condamnation pour indécence grave - Actes homosexuels pratiqués en privé - Enregistrement 
vidéo d'actes homosexuels pratiqués en privé - Absence de risque que la cassette soit répandue 
dans le public - Protection de la morale - Protection des droits et libertés d'autrui - Nécessaire 
dans une société démocratique - Marge d'appréciation étroite pour les actes intimes de la vie 
privée - Absence de considérations de santé publique 

* 
* * 

Le requérant, homosexuel, fut reconnu coupable de l'infraction d'indécence grave 
entre hommes, à la suite de la saisie par la police de cassettes vidéo comportant des 
séquences les représentant, lui et plusieurs autres hommes, en train de se livrer au 
domicile du premier à des actes consensuels de fellation et de masturbation 
mutuelle. Le requérant bénéficia du sursis avec deux ans de mise à l'épreuve. La 
confiscation et la destruction du matériel saisi furent ordonnées. En vertu de la loi 
de 1967 sur les infractions sexuelles, qui a légalisé les actes homosexuels commis 
en privé entre hommes adultes consentants, un acte n'est pas commis en privé si 
plus de deux personnes y participent ou y assistent. 

Article 8 : comme le requérant savait que sa conduite était contraire à la législation 
pénale, il était atteint en permanence et directement par celle-ci. De plus, il fut 
directement atteint en ce que des poursuites pénales ont été engagées à son 
encontre et ont abouti à sa condamnation. Quant au point de savoir si la vie 
privée du requérant était en jeu, l'unique élément qui pourrait faire naître des 
doutes est l 'enregistrement vidéo des actes en cause. Comme aucun élément 
n'indique une quelconque possibilité réelle que le contenu des cassettes fût rendu 
public, délibérément ou par inadvertance, et comme la condamnation portait 
uniquement sur les actes eux-mêmes et non sur une infraction se rapportant à 
l 'enregistrement ou à la diffusion des cassettes, le requérant a été victime d'une 
ingérence dans son droit au respect de sa vie privée, tant en raison de la législation 
que de sa condamnation. Pour autant qu'elle se rapportait à la législation, 
l'ingérence était prévue par la loi et poursuivait les buts légitimes de protection 
de la morale et de protection des droits et libertés d'autrui, et il ne s'impose pas 
de rechercher si la condamnation poursuivait elle aussi un but légitime. Il convient 
surtout de déterminer si la législation et son application étaient nécessaires dans 
une société démocratique. A cet égard, à un certain stade des actes sexuels 
peuvent être accomplis de manière telle que l'intervention de l'Etat peut se 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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justifier, mais rien de pareil ne ressort des faits. Le requérant participait à des 
actes sexuels avec un nombre restreint d'amis dans des circonstances telles qu'il 
était très peu probable que d'autre personnes auraient connaissance de cet 
épisode. Certes, les actes en question ont été enregistrés sur une cassette vidéo, 
mais le requérant a été poursuivi en raison des actes eux-mêmes, non de 
l 'enregistrement ou d'un quelconque risque que celui-ci soit répandu dans le 
public. Ces actes revêtaient donc un caractère véritablement privé et il faut 
retenir la marge d'appréciation étroite applicable à d'autres affaires portant sur 
des aspects intimes de la vie privée. Etant donné l'étroitesse de la marge 
d'appréciation, l'absence de toute considération de santé publique et le caractère 
purement privé du comportement litigieux, les motifs invoqués pour le maintien 
en vigueur de la législation qui érige en infraction les actes homosexuels commis 
en privé entre hommes, et a fortiori les raisons avancées à l'appui des poursuites et 
de la condamnation du requérant ne fournissent pas une justification suffisante. 
Conclusion : violation (unanimité). 
Eu égard à la conclusion qui précède, la Cour conclut à l 'unanimité qu'il ne 
s'impose pas d'examiner l'affaire sur le terrain de l'article 14 combiné avec 
l'article 8. 
Article 41 : la Cour alloue certaines sommes pour dommage matériel et moral et 
pour frais et dépens. 

Jurisprudence citée par la Cour 

Dudgeon c. Royaume-Uni, arrêt du 22 octobre 1981, série A n"45 
Norris c. Irlande, arrêt du 26 octobre 1988, série A n° 142 
Modinos c. Chypre, arrêt du 22 avril 1993, série A n°259 
Laskey,Jaggard et Brown c. Royaume-Uni, arrêt du 19 février 1997, Recueil des arrêts 
et décisions 1997-1 
Marangos c. Chypre, requête n" 31106/96, rapport de la Commission du 3 décembre 
1997, non publié 
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En l 'af fa ire A .D.T . c. R o y a u m e - U n i , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sec t ion) , 

s i égean t en u n e c h a m b r e c o m p o s é e de : 
M M . J . -P . Couk, président, 

W. FUHRMANN, 

L. LOUCAIDES, 

P. K.ÜRIS, 
Sir Nicolas BRATZA, 
M m r H .S . GREVE, 
M. K. TRAJAjuges, . 

et de M m r S. DOLLÉ, greffière de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 30 n o v e m b r e 1999 et 

11 ju i l l e t 2000, 
R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n° 35765/97) dir igée 
con t re le R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l ande d u Nord et dont 
un r e s so r t i s san t de cet E t a t , M. A.D.T . («le r e q u é r a n t » ) , avai t saisi la 
C o m m i s s i o n e u r o p é e n n e dés Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 
25 m a r s 1997 en ve r tu de l ' anc ien ar t ic le 25 de la Conven t i on de 
s auvega rde des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 
C o n v e n t i o n » ) . Le r e q u é r a n t a p r ié la C o u r de ne pas d ivu lguer son 
iden t i t é . 

2. Le 23 oc tobre 1997, la C o m m i s s i o n ( p r e m i è r e c h a m b r e ) a décidé de 
p o r t e r la r e q u ê t e à la conna i s sance du g o u v e r n e m e n t b r i t a n n i q u e («le 
G o u v e r n e m e n t » ) et l 'a invité à s o u m e t t r e ses obse rva t ions q u a n t à la 
recevabi l i té et au fond. 

3. Le G o u v e r n e m e n t a p r é s e n t é ses observa t ions le 20 février 1998. Le 
r e q u é r a n t y a r é p o n d u le 29 m a i 1998. 

4. A la sui te de l ' e n t r é e en v igueur du Pro tocole n" 11 à la Conven t ion , 
le 1 e r n o v e m b r e 1998, et en ve r tu des d isposi t ions de l 'ar t ic le 5 § 2 de celui-
ci, il a p p a r t i e n t à la C o u r d ' e x a m i n e r la r e q u ê t e . 

5. C o n f o r m é m e n t à l ' a r t ic le 52 § 1 du r è g l e m e n t d e la C o u r , le 
p r é s i d e n t de la C o u r , M. L. W i l d h a b e r , a a t t r i b u é l 'affaire à la t ro i s i ème 
sect ion. 

6. Le 16 m a r s 1999, la C o u r a déc l a r é la r e q u ê t e r ecevab le ' et a décidé 
d ' invi te r les pa r t i e s à u n e a u d i e n c e sur le fond. 

7. L ' aud i ence s'est dé rou l ée en public le 30 n o v e m b r e 1999, au Palais 
des Dro i t s de l ' H o m m e , à S t r a s b o u r g . 

1. Note du greffe : la décision de la Cour est disponible au greffe. 
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O n t c o m p a r u : 

pour le Gouvernement 

M"" S. LANGRISH, m in i s t è r e des Affaires é t r a n g è r e s 
et du C o m m o n w e a l t h , agent, 

M. N. G A R N H A M , conseil, 
M""'s S. C H A K R A B A R T I , 

D. G R I C E , conseillères ; 

pour le requérant 
M M . B . E M M E R S O N , 

F . W H I T E H E A D , 

M M , S A. M A S O N , 

A. H U D S O N , 

conseil, 
solicitor, 

conseillères. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M . E m m e r s o n et M . G a r n h a m . 

E N F A F F 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Le r e q u é r a n t est homosexue l . Le 1" avril 1996, vers 19 h 50, des 
policiers m u n i s d ' un m a n d a t de pe rqu i s i t ion foui l lèrent le domici le du 
r e q u é r a n t . A l ' issue de ce t t e pe rqu i s i t ion , divers objets fu ren t saisis, 
n o t a m m e n t des p h o t o g r a p h i e s et une liste de casse t t e s vidéo. Le 
r e q u é r a n t fut a r r ê t é vers 20 h 23 et condui t au c o m m i s s a r i a t local. U n e 
nouvel le pe rqu i s i t ion de son domici le fut effectuée le l e n d e m a i n et d ivers 
obje ts , p a r m i lesquels des ca s se t t e s v idéo, furent saisis. 

9. Le r e q u é r a n t fut i n t e r r o g é p a r la police le 2 avril 1996. D u r a n t son 
i n t e r r o g a t o i r e , il r econnu t q u e c e r t a i n e s des casse t t es vidéo saisies 
c o m p o r t a i e n t des s équences les r e p r é s e n t a n t , lui et j u s q u ' à q u a t r e 
h o m m e s a d u l t e s , se l ivrant à son domici le à des ac tes sexue ls , 
p r i n c i p a l e m e n t des fel la t ions. Le 2 avril 1996, le r e q u é r a n t fut incu lpé d e 
l ' infract ion d ' indécence grave («gross indecency ») c o m m i s e e n t r e h o m m e s 
en violat ion de l 'ar t icle 13 de la loi de 1956 sur les infract ions sexuel les . 
L ' accusa t ion po r t a i t sur la commiss ion des ac tes sexuels (fel lat ions et 
m a s t u r b a t i o n m u t u e l l e ) e n r e g i s t r é s sur l 'une des casse t t e s vidéo, non sur 
l ' e n r e g i s t r e m e n t ou la diffusion desd i t e s cas se t t e s . 

10. Le 30 oc tob re 1996, le r e q u é r a n t c o m p a r u t devan t u n e magistrates' 
court. Le pr inc ipa l é l é m e n t de p reuve don t se p réva lu t la C o u r o n n e é ta i t u n 
e x e m p l a i r e u n i q u e d ' une casse t te vidéo c o m p o r t a n t des s é q u e n c e s où l 'on 
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voyait le r e q u é r a n t et j u s q u ' à q u a t r e h o m m e s se l ivrant à des fel lat ions et 
se m a s t u r b a n t m u t u e l l e m e n t . Les ac tes qui m o t i v è r e n t l ' accusat ion 
i m p l i q u a i e n t des h o m m e s a d u l t e s c o n s e n t a n t s , se dé rou la i en t au 
domici le du r e q u é r a n t et n ' é t a i e n t visibles de p e r s o n n e d ' a u t r e q u e les 
p a r t e n a i r e s e u x - m ê m e s . Les ac tes visibles sur la ca s se t t e ne 
c o m p o r t a i e n t aucun é l é m e n t de s a d o m a s o c h i s m e ou de d o m m a g e 
corpore l . Le r e q u é r a n t fut r e c o n n u coupab le de l ' infract ion d ' indécence 
grave . Le 20 n o v e m b r e 1996, il bénéficia du surs is avec deux ans de mise 
à l ' épreuve (conditionally discharged for two years). La confiscat ion et la 
d e s t r u c t i o n du m a t é r i e l saisi furen t o rdonnées . 

11. P a r la su i t e , le conseil du r e q u é r a n t lui i nd iqua q u ' u n recours 
con t r e c e t t e c o n d a m n a t i o n n ' ava i t a u c u n e c h a n c e de succès, car les 
d isposi t ions de la légis la t ion p e r t i n e n t e é t a i en t c la i res et i m p é r a t i v e s . Le 
r e q u é r a n t ne fo rma a u c u n r ecour s con t r e sa c o n d a m n a t i o n . 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

12. Aux t e r m e s de l 'ar t ic le 13 de la loi de 1956 sur les infract ions 
sexuel les («la loi de 1956») , 

«Constitue une infraction le fait pour un homme de commettre un acte d'indécence 
grave avec un autre homme, que ce soit en public ou en privé; de contribuer à la 
commission par un homme d'un acte d'indécence grave avec un autre homme; de 
favoriser la commission par un homme d'un acte d'indécence grave avec un autre 
homme. » 

13. En ve r tu de l 'a r t ic le 37 de la loi de 1956 et du p a r a g r a p h e 16 de la 
d e u x i è m e a n n e x e à c e t t e loi, l ' infract ion d ' i ndécence grave e n t r e h o m m e s 
est pass ible d ' une pe ine a l lan t j u s q u ' à cinq ans d ' e m p r i s o n n e m e n t si elle a 
é té commise pa r un h o m m e de vingt et u n a n s ou plus avec un h o m m e âgé 
de moins de dix-hui t a n s ; d a n s les a u t r e s cas , elle peu t d o n n e r lieu à une 
sanc t ion m a x i m a l e de d e u x a n n é e s d ' e m p r i s o n n e m e n t . 

14. Si, c o m m e en l 'espèce, l ' infract ion fait l 'objet d ' u n e p r o c é d u r e de 
s imple police, la pe ine m a x i m a l e est de six mois d ' e m p r i s o n n e m e n t e t /ou 
d ' une a m e n d e de 5 000 livres s t e r l ing (loi de 1980 sur les Magïstrates' Courts, 
ar t ic les 17 et 32, et a n n e x e 1, § 23 b ) ) . 

15. Il n ' ex i s te a u c u n e déf ini t ion officielle de 1 '«indécence g r ave» . 
Toutefo is , d a n s son r a p p o r t de 1957, la C o m m i s s i o n sur les dél i ts 
homosexue l s et la p r o s t i t u t i o n (la « C o m m i s s i o n W o l f e n d e n » ) a observé 
q u e : 

«104. L'«indécence grave» n'est définie par aucune loi. Ces termes semblent 
toutefois couvrir tout acte impliquant un comportement sexuel indécent entre deux 
personnes de sexe masculin. Si deux personnes de sexe masculin agissant ensemble se 
comportent de manière indécente, l'infraction est commise même en l'absence de 
contacts physiques effectifs (R. v. Hunl 34 CrApp R 135). 
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105. Des rapports de police que nous avons consultés et des autres éléments de 
preuve qui nous ont été soumis, il ressort que l'infraction prend habituellement l'une 
des trois formes suivantes: soit il y a masturbation mutuelle ; soit il y a une forme ou une 
autre de contact interfémoral ; soit il y a fellation (avec ou sans éjaculation). Il arrive que 
l'infraction prenne une forme plus subtile: dans les relations hétérosexuelles, les 
techniques varient considérablement, et il en va de même dans les relations 
homosexuelles. » 

16. La loi de 1967 sur les infract ions sexuel les («la loi de 1967») a 
n u a n c é la législat ion sur les p r a t i q u e s homosexue l l e s e n t r e h o m m e s , en 
d é p é n a l i s a n t les ac tes homosexue l s accompl is en privé e n t r e h o m m e s 
a d u l t e s c o n s e n t a n t s . Les ac tes h o m o s e x u e l s sont définis c o m m e la 
sodomie avec un a u t r e h o m m e ou l ' indécence grave e n t r e h o m m e s 
(ar t ic le 1 § 7). En ve r tu de l 'ar t ic le 1 § 2, un ac te n 'es t pas c o m m i s en 
privé si, n o t a m m e n t , p lus de d e u x p e r s o n n e s y pa r t i c ipen t ou y ass i s ten t . 

17. L 'a r t ic le 1 de la loi de 1967, d a n s sa p a r t i e p e r t i n e n t e , est ainsi 
libellé : 

« 1. Nonobstant toute disposition légale ou règle de commun law, mais sous réserve des 
dispositions de l'article qui suit, un acte homosexuel commis en privé ne constitue pas 
une infraction si les partenaires sont consentants et ont dix-huit ans révolus. 

2. Un acte qui aux fins de la présente loi serait néanmoins considéré comme étant 
commis en privé ne sera pas retenu comme tel 

a) si plus de deux personnes y participent ou y assistent ; ou 

b) s'il a lieu dans des toilettes auxquelles le public a accès ou est autorisé à accéder, 
moyennant ou non paiement (...) 

(...) 

7. Aux fins du présent article, un homme est considéré comme commettant un acte 
homosexuel si, et seulement si, il se livre à la sodomie avec un autre homme, commet un 
acte d'indécence grave avec un autre homme ou participe à la commission d'un tel acte 
par un homme. » 

18. A u c u n e disposi t ion du droi t i n t e r n e ne régi t les ac tes homosexue l s 
c o m m i s en privé e n t r e f e m m e s a d u l t e s et c o n s e n t a n t e s . 

19. De m ê m e , la légis la t ion i n t e r n e ne cont ien t a u c u n e disposi t ion 
c o n c e r n a n t les c o m p o r t e m e n t s h é t é r o s e x u e l s qui c o r r e s p o n d e n t à 
l 'ar t ic le 13 de la loi de 1956. Ainsi , les fel lat ions et ac tes de m a s t u r b a t i o n 
m u t u e l l e e n t r e plus de d e u x a d u l t e s hé t é ro sexue l s c o n s e n t a n t s (dès lors 
qu ' i l n 'y a pas d ' ac t e s h o m o s e x u e l s e n t r e deux h o m m e s ) ne cons t i t uen t 
pas u n e infract ion. 
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E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L A R T I C L E 8 DE LA 
C O N V E N T I O N 

20. Le r e q u é r a n t aff irme q u e sa c o n d a m n a t i o n p o u r indécence grave 
cons t i tue u n e viola t ion de son droi t au respec t de sa vie pr ivée , p r o t é g é pa r 
l 'ar t ic le 8 de la Conven t i on . L 'a r t i c le 8, en ses p a r t i e s p e r t i n e n t e s , se lit 
c o m m e suit : 

« 1. Toute personne a droit au respect de sa vie privée (...) 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 
pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 
dans une société démocratique, est nécessaire (•••) à la défense de l'ordre et à la 
prévention des infractions pénales, à la protection de la santé ou de la morale, ou à la 
protection des droits et libertés d'autrui.» 

A. Sur l ' e x i s t e n c e d ' u n e i n g é r e n c e 

2 1 . S ' appuyan t su r l 'affaire Laskey, J a g g a r d et Brown c. R o y a u m e - U n i 
( a r r ê t du 19 février 1997, Recueil des arrêts et décisions 1997-1, p . 131, § 3 6 ) , le 
G o u v e r n e m e n t sou t i en t qu ' i l n 'y a eu a u c u n e ingé rence d a n s le dro i t d u 
r e q u é r a n t au respec t de sa vie pr ivée , car les p r a t i q u e s sexuel les en cause 
en l 'espèce n ' e n t r a i e n t pas d a n s le c ad re de la «vie p r ivée» au sens de 
l 'ar t icle 8 § 1 de la Conven t ion . Il m e t en avant t ou t d ' abo rd le n o m b r e 
d e p e r s o n n e s p r é s e n t e s , et ensu i t e le fait q u e ces p r a t i q u e s sexuel les 
a ien t é té en r eg i s t r é e s sur ca s se t t e vidéo. 

22. Q u a n t au r e q u é r a n t , il perçoi t une doub le i ngé rence dans 
l 'exercice de son dro i t au respec t de sa vie pr ivée . Il se réfère en p r e m i e r 
lieu à l ' ex is tence m ê m e d ' une légis la t ion péna le p r o h i b a n t les p r a t i q u e s 
homosexue l l e s en pr ivé qu i i m p l i q u e n t plus de deux p a r t e n a i r e s ; en 
second lieu, il soul igne q u e ce t t e légis la t ion a é té app l iquée d a n s les 
pou r su i t e s péna le s don t il a fait l 'objet . S 'agissant des faits, le r e q u é r a n t 
fait observer qu ' i l n 'y avait ni act ivi té o rgan i sée ni a u c u n r i sque de 
d o m m a g e en l 'espèce, et a joute q u e s'il n 'y avait pas eu de pour su i t e s , la 
ca s se t t e vidéo n ' a u r a i t pas é té diffusée, en a u c u n sens réel du t e r m e . 

23 . La C o u r rappe l le q u e la s imple ex i s t ence d ' u n e légis lat ion 
p r o h i b a n t les p r a t i q u e s homosexue l l e s mascu l ines accompl ies en privé 
est de n a t u r e à a t t e i n d r e en p e r m a n e n c e et d i r e c t e m e n t une pe r sonne 
d a n s sa vie pr ivée (pour la j u r i s p r u d e n c e la p lus r é c e n t e de la Cour , voir 
l ' a r rê t Mod inos c. C h y p r e du 22 avril 1993, sér ie A n" 259, p . 11, § 24). 

24. Le r e q u é r a n t savait q u e sa condu i t e é ta i t c o n t r a i r e à la légis lat ion 
péna l e , et é ta i t donc a t t e i n t en p e r m a n e n c e et d i r e c t e m e n t pa r celle-ci. De 
plus , il a é té d i r e c t e m e n t a t t e i n t en ce sens q u e des pou r su i t e s péna les 
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furent e n g a g é e s à son e n c o n t r e et a b o u t i r e n t à sa c o n d a m n a t i o n p o u r 
viola t ion de l 'ar t icle 13 de la loi de 1956 sur les infract ions sexuel les . 

25. Q u a n t aux observa t ions du G o u v e r n e m e n t sur l ' é t en d u e de la «vie 
p r ivée» a u sens de l 'ar t ic le 8 de la C o n v e n t i o n , la C o u r rappe l le q u ' e n t r e 
les p a r t i e s à l 'affaire Laskey, J a g g a r d et Brown, il n 'y avai t a u c u n e 
c o n t e s t a t i o n q u a n t à l ' exis tence d ' u n e ingé rence ( a r r ê t p réc i t é , p. 131, 
§ 36). D a n s ce t t e affaire-là, la C o u r s 'est s i m p l e m e n t d e m a n d é «si les 
p r a t i q u e s sexuel les des r e q u é r a n t s r e c e v a i e n t ] e n t i è r e m e n t de la no t ion 
de «vie p r ivée» . D a n s la p r é s e n t e affaire, l ' un ique é l é m e n t qu i p o u r r a i t 
faire n a î t r e des d o u t e s sur le point de savoir si la vie pr ivée du r e q u é r a n t 
é ta i t e n j e u est l ' e n r e g i s t r e m e n t vidéo des ac tes sexuels . Il n ' a é té soumis à 
la C o u r aucun é l é m e n t i n d i q u a n t u n e possibi l i té rée l le q u e l c o n q u e q u e le 
c o n t e n u des casse t t e s fût r e n d u publ ic , d é l i b é r é m e n t ou pa r i n a d v e r t a n c e . 
Plus p a r t i c u l i è r e m e n t , la c o n d a m n a t i o n du r e q u é r a n t ne por ta i t sur 
a u c u n e infract ion c o n c e r n a n t l ' e n r e g i s t r e m e n t ou la diffusion des 
ca s se t t e s , m a i s u n i q u e m e n t sur les ac tes e u x - m ê m e s . La C o u r e s t ime 
t rès peu p robab le que le r e q u é r a n t - qu i s 'é ta i t efforcé de cache r ses 
o r i e n t a t i o n s sexuel les et qui a r é p é t é son souha i t de conserver 
l ' anonymat devan t la C o u r - a u r a i t s c i e m m e n t con t r i bué à u n e tel le 
publ ica t ion . 

26. La C o u r e s t ime dès lors q u e le r e q u é r a n t a é té v ic t ime d ' une 
ingé rence dans son droi t au respec t d e sa vie pr ivée , t a n t eu é g a r d à 
l ' ex is tence d ' u n e légis lat ion p roh iban t les ac tes sexuels c o m m i s en privé 
pa r p lus de deux h o m m e s c o n s e n t a n t s , q u ' e n ce qui conce rne la 
c o n d a m n a t i o n de l ' in té ressé p o u r indécence grave . 

B. S u r la j u s t i f i c a t i o n d e l ' i n g é r e n c e 

27. Le G o u v e r n e m e n t e s t ime q u e si i ngé rence d a n s le dro i t du 
r e q u é r a n t au respec t de sa vie pr ivée il y a eu, l ' i ngérence é ta i t p révue 
p a r la loi et nécessa i re à la p ro tec t ion de la m o r a l e ou des dro i t s et 
l ibe r tés d ' a u t r u i . Il soul igne q u e les a u t o r i t é s na t i ona l e s d isposent d ' u n e 
c e r t a i n e m a r g e d ' app réc i a t i on q u a n d il s 'agit de d é t e r m i n e r si l 'on est en 
p ré sence d ' un besoin social i m p é r i e u x , et aff i rme q u e ce t t e m a r g e doit 
ê t r e p a r t i c u l i è r e m e n t la rge lorsque la p ro tec t ion de la m o r a l e est e n j e u : 
le s imple fait q u e les aspec t s i n t imes de la vie pr ivée c o m m a n d e n t 
g é n é r a l e m e n t u n e m a r g e d ' app réc i a t i on plus r e s t r e i n t e ne sau ra i t faire 
obs tac le en l 'espèce à une g r a n d e l a t i t u d e . Il é tabl i t une d is t inc t ion 
e n t r e , d ' une p a r t , u n e act ivi té homosexue l l e i n t i m e , pr ivée et donc 
accep tab le ( e n t r e deux h o m m e s ) e t , d ' a u t r e p a r t , u n e act ivi té 
homosexue l l e de g roupe , p o t e n t i e l l e m e n t pub l ique et pa r c o n s é q u e n t 
inaccep tab le ( e n t r e plus de deux h o m m e s ) . Lors de l ' aud ience d e v a n t la 
Cour , le G o u v e r n e m e n t a a d m i s q u ' e u é g a r d à la révision de la légis la t ion 
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sur les inf rac t ions sexuel les qu i est a c t u e l l e m e n t en cours au R o y a u m e -
Un i , il é ta i t difficile de définir la po r t ée exac te d ' u n e ingé rence 
permiss ib le du l ég i s l a t eu r d a n s les act ivi tés de g r o u p e , ma i s a sou tenu 
q u ' e n l ' espèce, les p o u r s u i t e s se conci l ia ient avec la Conven t ion . 

28. Le r e q u é r a n t soul igne qu ' i l n ' a pas é té poursuivi p o u r avoir 
e n r e g i s t r é ses ac tes sexuels sur une casse t t e vidéo ou pour avoir diffusé 
c e t t e c a s se t t e , ma i s en ve r tu d ' u n e loi qui i n t e rd i t les ac tes sexuels en 
cause , m ê m e c o m m i s d a n s le cad re pr ivé de sa c h a m b r e à coucher , à son 
p rop re domici le . Il y a eu infract ion non pas parce q u e les faits ava ien t é té 
en r eg i s t r é s sur vidéo, mais parce que plus de deux p e r s o n n e s s ' adonna ien t 
à ces p r a t i q u e s sexuel les . Le r e q u é r a n t r é p è t e q u ' a u c u n é l é m e n t 
n ' i nd ique qu' i l y ait eu un q u e l c o n q u e r i sque q u e la casse t t e soit 
r é p a n d u e d a n s le publ ic . 

29. P o u r se conci l ier avec l 'a r t ic le 8 § 2, u n e ingé rence d a n s l 'exercice 
d 'un dro i t g a r a n t i p a r l 'ar t ic le 8 doit ê t r e « p révue pa r la loi », insp i rée pa r 
un ou des bu t s l ég i t imes d ' a p r è s ce p a r a g r a p h e et «néces sa i r e , d a n s une 
société d é m o c r a t i q u e » , à la p o u r s u i t e de ce ou ces bu t s ( a r r ê t Dudgeon 
c. R o y a u m e - U n i du 22 oc tobre 1981, sér ie A n° 45 , p . 19, § 4 3 ) . 

30. Le r e q u é r a n t ne p r é t e n d pas q u e la légis la t ion en q u e s t i o n n ' é t a i t 
pas « p r é v u e p a r la loi», ou q u e ses bu t s n ' é t a i e n t pas l ég i t imes . La C o u r 
e s t ime q u e pour a u t a n t qu 'e l l e se r a p p o r t e à la légis la t ion p e r t i n e n t e , 
l ' i ngérence é ta i t p r évue pa r la loi, en ce q u e l 'ar t ic le 13 de la loi de 1956 
et l 'ar t ic le 1 § 2 de la loi de 1967 combinés énonça i en t l ' in te rd ic t ion de 
l 'acte en ques t i on et la sanc t ion appl icab le , et en ce q u e ses bu t s , à savoir 
la p ro t ec t i on de la m o r a l e et celle des dro i t s et l ibe r tés d ' a u t r u i , é t a i en t 
l ég i t imes (voir à ce propos l ' a r rê t D u d g e o n s u s m e n t i o n n é , p . 20, § 47) . Le 
r e q u é r a n t sou t i en t n é a n m o i n s q u e les pou r su i t e s don t il a fait l 'objet pour 
indécence grave ne visaient a u c u n bu t l ég i t ime , car le seul objectif mis 
en avan t - e m p ê c h e r que l ' e n r e g i s t r e m e n t vidéo ne puisse ê t r e vu pa r 
le publ ic - n 'ava i t r i en à voir avec l ' infract ion d ' i ndécence g rave , qu i a é té 
cons t i t uée i n d é p e n d a m m e n t d ' u n e éven tue l le a u d i e n c e pour la vidéo. Eu 
é g a r d à ses conclusions ci-dessous sur la p r o p o r t i o n n a l i t é de l ' ingérence 
aux bu t s é v e n t u e l l e m e n t poursuivis , la C o u r n ' e s t i m e pas nécessa i r e d e 
t r a n c h e r ce point pa r t i cu l i e r . 

3 1 . En l 'espèce, il convient s u r t o u t de d é t e r m i n e r si l ' ex is tence de la 
légis la t ion en q u e s t i o n ainsi q u e son app l ica t ion aux p o u r s u i t e s et à la 
c o n d a m n a t i o n don t le r e q u é r a n t a fait l 'objet, é t a i en t «néces sa i r e s , dans 
une société d é m o c r a t i q u e » p o u r a t t e i n d r e ces bu t s . 

32. La C o u r rappe l le q u e d a n s l 'affaire D u d g e o n , dans l aque l le elle se 
pencha i t sur l ' ex is tence de la légis la t ion, elle a e s t imé qu ' i l n 'y avai t a u c u n 
«beso in social i m p é r i e u x » d ' é r ige r en infract ions des ac tes homosexue l s 
c o m m i s e n t r e d e u x h o m m e s c o n s e n t a n t s de plus de vingt et un a n s , et q u e 
p r é d o m i n a i e n t sur les a r g u m e n t s p l a idan t p o u r le m a i n t i e n du dro i t en 
v igueur 
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«les conséquences dommageables que l'existence même des dispositions législatives 
en cause peut entraîner sur la vie d'une personne aux penchants homosexuels, comme le 
requérant (...) L'accomplissement d'actes homosexuels par autrui et en privé peut lui 
aussi heurter, choquer ou inquiéter des personnes qui trouvent l'homosexualité 
immorale, mais cela seul ne saurait autoriser le recours à des sanctions pénales quand 
les partenaires sont des adultes consentants», {loc. cit., pp. 23-24, § 60) 

33. Ces pr inc ipes ont é té a d o p t é s et r é i t é r é s d a n s des affaires 
p o s t é r i e u r e s , à savoir Nor r i s c. I r l ande ( a r r ê t du 26 octobre 1988, série A 
n° 142, pp . 20-21 , § 46) , Modinos ( a r r ê t p réc i t é , p . 12, § 25), et M a r a n g o s 
c. C h y p r e ( r e q u ê t e n" 31106/96, r a p p o r t de la C o m m i s s i o n du 3 d é c e m b r e 
1997, non publ ié ) . 

34. Il y a n é a n m o i n s des différences e n t r e ces affaires déjà t r a n c h é e s et 
la p r é s e n t e r e q u ê t e . Le pr inc ipa l point de d ive rgence t ient au fait q u ' e n 
l ' espèce, les p r a t i q u e s sexuel les en cause imp l iqua i en t plus de d e u x 
h o m m e s , et q u e le r e q u é r a n t a é té c o n d a m n é p o u r indécence grave de ce 
fait. 

35. Le G o u v e r n e m e n t sou t ien t q u e lo r squ 'un g r o u p e d ' h o m m e s se 
r a s s e m b l e d a n s le bu t de se l ivrer à des ac tes sexue ls , on ne peu t é c a r t e r 
le r i sque q u e ces ac tes soient r e n d u s publ ics , s u r t o u t s'ils sont fi lmés. Il 
affirme q u e le c a r a c t è r e des act ivi tés de g r o u p e é t a n t moins i n t ime , les 
a u t o r i t é s na t i ona l e s d isposent d ' u n e m a r g e d ' app réc i a t i on i m p o r t a n t e . 
Le r e q u é r a n t soul igne que l ' infract ion est cons t i t uée dès lors q u e plus de 
deux p e r s o n n e s sont p r é s e n t e s et qu 'e l l e ne d é p e n d pas de la pa r t i c ipa t ion 
d ' un g r a n d n o m b r e de pe r sonnes . 

36. Il n ' a p p a r t i e n t pas à la C o u r d e d é t e r m i n e r in abstracto si la 
légis la t ion est conforme à la Conven t i on . Elle s ' app l ique ra donc à 
e x a m i n e r la compat ib i l i t é avec la C o n v e n t i o n de la légis la t ion en 
ques t i on d a n s la p r é s e n t e affaire, et ce à la l u m i è r e des c i r cons tances , à 
savoir le fait q u e le r e q u é r a n t souha i t a i t pouvoir se l ivrer en privé à des 
ac tes sexuels non violents avec j u s q u ' à q u a t r e h o m m e s . 

37. La C o u r a d m e t le point de vue du G o u v e r n e m e n t selon lequel , à u n 
ce r t a in s t a d e , des ac tes sexuels peuven t ê t r e accomplis de m a n i è r e telle q u e 
l ' in te rven t ion de l 'Eta t est jus t i f iab le , soit pa rce qu 'e l le ne cons t i tue pas une 
ingé rence dans le droi t au respec t de la vie pr ivée , soit p o u r la p ro tec t ion , 
p a r e x e m p l e de la san té ou de la mora l e . Toutefo is , a u c u n de ces é l é m e n t s 
ne ressor t des faits de la p r é s e n t e affaire. Le r e q u é r a n t par t ic ipa i t à des 
ac tes sexuels avec u n n o m b r e r e s t r e in t d ' amis d a n s des c i rcons tances 
tel les qu ' i l é ta i t t r ès peu p robab le q u e d ' a u t r e s pe r sonnes a u r a i e n t 
conna issance de cet épisode. Il est vra i q u e les ac tes en ques t ion ont é té 
en reg i s t r é s sur u n e casse t t e vidéo, ma i s la C o u r relève q u e le r e q u é r a n t a 
é té poursuivi en ra ison des ac tes e u x - m ê m e s , non de l ' e n r e g i s t r e m e n t ou 
d 'un que l conque r i sque q u e celui-ci soit r é p a n d u d a n s le public. Ces ac tes 
r evê ta i en t donc u n c a r a c t è r e v é r i t a b l e m e n t «pr ivé », et la C o u r doit r e t e n i r 
la m ê m e m a r g e d ' appréc ia t ion é t ro i t e qu 'e l le avait j u g é e appl icable d a n s 
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d ' au t r e s affaires p o r t a n t sur des aspec ts in t imes de la vie privée ( c o m m e pa r 
exemple dans l ' a r rê t U u d g e o n , p . 2 1 , § 52) . 

38. E t a n t d o n n é l ' é t ro i tesse de la m a r g e d ' app réc i a t i on dont 
d i sposa ien t les a u t o r i t é s na t i ona l e s en l 'espèce, l ' absence de tou te 
cons idé ra t ion de s an t é pub l ique et le c a r a c t è r e p u r e m e n t pr ivé du 
c o m p o r t e m e n t l i t igieux, la C o u r e s t i m e q u e les motifs invoqués pour le 
m a i n t i e n en v igueur de la légis la t ion qu i é r ige en infract ion les ac tes 
homosexue l s c o m m i s en privé e n t r e h o m m e s , et a fortiori les ra isons 
avancées à l ' appui des pou r su i t e s et de la c o n d a m n a t i o n qu i ont eu lieu 
en l 'espèce, ne suffisent à jus t i f i e r ni la légis lat ion ni les pou r su i t e s . 

39. En c o n s é q u e n c e , il y a eu violat ion de l 'ar t icle 8 de la Conven t ion . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 14 DE LA 
C O N V E N T I O N C O M B I N É AVEC L ' A R T I C L E 8 

40. Le r e q u é r a n t a l lègue la violat ion de l 'ar t icle 14 de la Convent ion , 
combiné avec l 'ar t icle 8, en ce q u ' a u c u n e disposi t ion du droi t i n t e r n e ne 
régi t les ac tes sexuels auxque l s se l ivrent des adu l t e s hé té rosexue l s 
c o n s e n t a n t s ou des lesb iennes . Aux t e r m e s de l 'ar t icle 14 de la Convent ion , 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 
assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 
langue, la religion, les opinions politicpies ou toutes autres opinions, l'origine nationale 
ou sociale, l'appartenance à une minorité nationale, la fortune, la naissance ou toute 
autre situation. » 

4 1 . La C o u r r appe l l e q u e d a n s son a r r ê t D u d g e o n p réc i t é , ayan t conclu 
à la viola t ion de l 'ar t icle 8 de la Conven t ion , elle n 'ava i t pas es t imé 
nécessa i re d e se p lace r auss i sur le t e r r a i n de l 'ar t ic le 14 (p. 26, § 70). 
Elle pa rv ien t en l 'espèce à la m ê m e conclusion. 

III. SUR L ' A P P L I C A T I O N DE L ' A R T I C L E 41 D E LA C O N V E N T I O N 

Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

42. Le r e q u é r a n t r é c l a m e u n to ta l de 10 929,05 livres s t e r l ing (GBP) 
au t i t r e du d o m m a g e pécun ia i r e que r e p r é s e n t e n t le coût de sa défense 
lors des pou r su i t e s péna le s don t il a fait l 'objet (1 887,05 G B P ) , ses frais 
de d é p l a c e m e n t (21 G B P ) , ses frais de j u s t i c e (250 GBP) ainsi q u e la 
confiscat ion et la d e s t r u c t i o n de ce r t a ins objets à l ' issue des poursu i t e s 
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péna le s (8 771 G B P ) . Pa r a i l leurs , il d e m a n d e 10 000 G B P au t i t re du 
d o m m a g e m o r a l . 

43 . Le G o u v e r n e m e n t « a c c e p t e qu ' i l soit déc idé d ' une sa t is fact ion 
é q u i t a b l e c o n f o r m é m e n t aux propos i t ions du r e q u é r a n t » . 

44. La C o u r e s t ime q u e les m o n t a n t s r é c l a m é s pa r le r e q u é r a n t sont 
r a i sonnab le s et conformes aux pr inc ipes qu i se d é g a g e n t de sa p rop re 
j u r i s p r u d e n c e re la t ive à l 'ar t ic le 41 de la Conven t i on . Elle oc t ro ie au 
r e q u é r a n t la s o m m e de 20 929,05 G B P . 

B. Fra is e t d é p e n s 

45. Le r e q u é r a n t sollicite en o u t r e un to ta l de 13 771,28 G B P pour frais 
et d é p e n s , y compr i s la t axe su r la va l eu r a jou tée . H o r m i s ce r t a ines 
obse rva t ions d ' o rd re a r i t h m é t i q u e (pr ises en c o m p t e d a n s ce chiffre), le 
G o u v e r n e m e n t n ' a fait a u c u n c o m m e n t a i r e sur la s o m m e to ta le . 

46. La C o u r octroie au r e q u é r a n t le m o n t a n t de 13 771,28 G B P . 

C. I n t é r ê t s m o r a t o i r e s 

Selon les in fo rmat ions don t la C o u r d i spose , le t a u x d ' i n t é r ê t légal 
appl icable a u R o y a u m e - U n i à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 
7,5 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 8 de la C o n v e n t i o n ; 

2. Dit qu ' i l ne s ' impose pas d ' e x a m i n e r l 'affaire sur le t e r r a i n de 
l 'ar t icle 14 de la Conven t i on ; 

3. Dit 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois à 
c o m p t e r du j o u r où l ' a r rê t s e r a d e v e n u définitif, p o u r d o m m a g e , 
20 929,05 G B P (vingt mille neuf cent v ing t -neuf livres s t e r l ing c inq 
pence) e t , p o u r frais et d é p e n s , 13 771,28 G B P ( t re ize mille sept cent 
so ixan te et onze livres s t e r l ing v ing t -hu i t pence) ; 
b) q u e ces m o n t a n t s se ron t à ma jo re r d ' u n i n t é r ê t s imple de 7,5 % l 'an 
à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t . 

Fai t en ang la i s , pu is c o m m u n i q u é p a r écrit le 31 ju i l le t 2000, en 
appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOI.LÉ 

Greff ière 
J . -P . COSTA 

P ré s iden t 
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SUMMARY1 

Use at trial of statements previously made under obligation to inspectors 
investigating a company takeover 

Non-disclosure to the defence of material held by the prosecution 

Article 6 § 1 

Fair trial - Criminal proceedings - Use at trial of statements preciously made under obligation 
to inspectors investigating a company takeover - Self-incrimination - Alleged improper 
collusion between company inspectors and the prosecuting authorities - Absence of 
arbitrariness in review by domestic courts - Disclosure of evidence - Non-disclosure to the 
defence of material held by the prosecution - Disclosure of material prior to review by Court of 
Appeal - Reasonable time - Starting-point of criminal proceedings - Charged with a criminal 
offence - Investigation of company takeover - Exclusion of period between judgment of Court of 
Appeal and referral by the Secretary of State 

* 
* * 

In 1986 inspectors were appointed by the Secretary of State for Trade and Industry 
to investigate the acquisition of the Distillers Company PLC by Guinness. The 
prosecution service was informed that there was concrete evidence of criminal 
offences having been committed but it was decided to allow the inspectors to 
continue their investigation. The applicants were interviewed separately by the 
inspectors and the transcripts were passed on to the prosecution service, which 
subsequently requested the police to carry out a criminal investigation. This 
resulted in the applicants' being charged with various offences in 1987. The third 
applicant's request to have the transcripts ruled inadmissible was rejected by the 
trial judge on the ground that, although the applicants had been under a duty to 
answer the inspectors' questions and these answers were admissible in criminal 
proceedings, there was no element of oppression and no indication that the 
statements had been obtained in circumstances likely to render them unreliable. 
The transcripts were read out at the trial. The applicants were convicted in August 
1990 and their appeals were dismissed in May 1991. They subsequently became 
aware of the existence of material which the prosecution had not disclosed and, 
at their request, the Home Secretary referred the case back to the Court of 
Appeal in December 1994. The appeals were dismissed in November 1995, except 
in respect of one count concerning the first applicant. The court rejected the 
argument that the use at the trial of the answers given to the inspectors 
automatically rendered the proceedings unfair. It also rejected a claim that there 
had been improper collusion in that the inspectors had been used to gather 
evidence for criminal proceedings. Finally, the court considered that, while the 

1. This summary by the Registry does not bind the Court. 
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undisclosed material should have been disclosed, the non-disclosure had not 
resulted in any prejudice to the applicants. 

Held 
(1) Article 6 § 1 (use of transcripts at trial): The Government had conceded that 
the applicants' complaints were materially indistinguishable from that in the 
Saunders ease and there was no reason to reach a different conclusion. There had 
therefore been an infringement of the right not to incriminate onself, depriving 
the applicants o fa fair hearing. 
Conclusion: violation (unanimously). 
(2) Article 6 § 1 (alleged improper collusion): Due weight had to be given to the 
Court of Appeal's finding that there had been no improper collusion. Neither that 
court's assessment of the evidence nor its establishment of the facts could be 
impeached on grounds of manifest unreasonableness or arbitrariness. While the 
Court of Appeal did not have regard to the infringement of the applicants' right 
not to incriminate themselves, a legal requirement for an individual to give 
information to an administrative body does not necessarily infringe Article 6, 
since it is the use made of that information at a subsequent trial which is 
important. Indeed, that was the central issue in the present case and a violation 
had been found in that respect. 
Conclusion: no violation (unanimously). 
(3) Article 6 § 1 (non-disclosure of material held by the prosecution): All the 
material at issue was disclosed before the start of the Court of Appeal 
proceedings and was extensively reviewed by that court, which considered the 
possible prejudice which non-disclosure might have had on the fairness of the 
trial. The particular defect identified by the Court of Appeal was therefore 
remedied by the review conducted by that court. 
Conclusion: no violation (unanimously). 
(4) Article 6 § 1 (length of the proceedings): The proceedings began when the 
applicants were charged (or arrested, in the case of the third applicant), since the 
proceedings conducted by the inspectors did not involve the determination of a 
criminal charge. The proceedings ended with the Court of Appeal's second 
judgment in 1995. However, the period from the Court of Appeal's first judgment 
in May 1991 until the referral by the Secretary of State in December 1994 had to be 
excluded and the total length was therefore about four and a half years. The 
proceedings were of undoubted complexity and, while there was no period of 
delay attributable to the applicants, no delay was attributable to the authorities 
either. The time taken by the courts at the different stages could not be regarded 
as unreasonable. 
Conclusion: no violation (unanimously). 
(5) Article 6 § 2: The applicants' submissions under this provision amounted to a 
restatement of their arguments under Article 6 § 1 and therefore their complaint 
did not give rise to any separate issue. 
Conclusion: no separate issue (unanimously). 
Article 41: The Court considered that there was no causal connection between any 
pecuniary damage which might be claimed by the applicants and the finding of a 
violation. It further considered that the finding of a violation constituted sufficient 
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just satsiiaction for any non-pecuniary damage. Finally, it made an award in 
respect of costs and expenses. 
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I n t h e c a s e o f I.J.L. a n d O t h e r s v. t h e U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . -P . C O S T A , President, 
M r W. F U H R M A N N , 

M r L . L O U C A I D E S , 

M r s F . T U L K E N S , 

M r K J U N G W I E R T , 

Sir Nicolas B R A T Z A , 

M r K . TRAJA, judges , 

and M r s S. D O L E E , Section Registrar, 
H a v i n g de l i be r a t ed in pr ivate on 6 J u l y 1999 a n d 29 Augus t 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in t h r ee appl ica t ions (nos. 29522/95 , 30056/96 
and 30574/96) aga ins t t he U n i t e d K i n g d o m of G r e a t Br i t a in and N o r t h e r n 
I re land lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the 
C o m m i s s i o n " ) u n d e r former Art ic le 25 of t he Conven t ion for the 
P ro tec t ion of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s (" the 
Conven t ion" ) by t h r e e U n i t e d K i n g d o m na t iona l s , M r I J . L . , M r G.M.R. 
and M r A.K.P . (" the app l i can t s " ) , on 30 N o v e m b e r , 18 D e c e m b e r and 
8 D e c e m b e r 1995 respect ively. 

2. T h e first app l i can t was r e p r e s e n t e d by S t e p h e n s o n H a r w o o d , the 
second app l i can t by Mishcon de Reya a n d the t h i r d appl ican t by P e t e r s 
and P e t e r s , all firms of solicitors based in London . T h e app l i can t s ' 
r e p r e s e n t a t i v e s w e r e ass i s ted by M r P.J. G a r d n e r , a lawyer p rac t i s ing in 
London . T h e U n i t e d K i n g d o m G o v e r n m e n t (" the G o v e r n m e n t " ) were 
r e p r e s e n t e d by t he i r Agen t , M r M . E a t o n , D e p u t y Legal Adviser at t he 
Fore ign a n d C o m m o n w e a l t h Office, London . T h e a p p l i c a n t s ' r e q u e s t not 
to have t he i r n a m e s disclosed was acceded to in t he p roceed ings before the 
C o m m i s s i o n . T h e i r a n o n y m i t y was m a i n t a i n e d in t he p roceed ings before 
the C o u r t . 

3 . T h e app l i can t s a l leged , in p a r t i c u l a r , t h a t t hey were den ied a fair 
t r ia l in b reach of Art ic le 6 of t he C o n v e n t i o n on account of the 
p rosecu t ion ' s use of s t a t e m e n t s which they had b e e n compel l ed to supply 
a t t h e p re - t r i a l s t age of t h e c r imina l p roceed ings , t he refusal of the 
p rosecu t ion to disclose d o c u m e n t s of re levance to the i r defence, 
i m p r o p e r collusion be tween the p rosecu t ion and o t h e r agenc ies a n d the 
u n r e a s o n a b l e l eng th of t he c r imina l p roceed ings . 
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4. T h e appl ica t ions were jo ined by the C o m m i s s i o n . After the adop t ion 
of the C o m m i s s i o n ' s pa r t i a l admiss ibi l i ty decision on 9 Apri l 1997, t he 
j o i n e d app l ica t ions w e r e t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1998, 
when Protocol No. 11 to the Conven t i on c a m e in to force (Article 5 § 2 of 
Protocol No. 11). 

5. T h e app l ica t ions were a l loca ted to t he T h i r d Sect ion of t he C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . W i t h i n tha t Sect ion , the C h a m b e r 
t h a t would cons ide r t he case (Art icle 27 § 1 of t h e Conven t i on ) was 
cons t i t u t ed as provided in Rule 26 § 1. 

6. By a decis ion of 6 J u l y 1999 the C h a m b e r dec l a r ed the appl ica t ions 
par t ly admis s ib l e ' . 

7. T h e app l i can t s and the G o v e r n m e n t each filed observa t ions on the 
m e r i t s a n d repl ied to each o t h e r ' s submiss ions . T h e C h a m b e r dec ided , 
af ter consu l t ing t he pa r t i e s , t h a t no h e a r i n g on the m e r i t s was r e q u i r e d 
(Rule 59 § 2 t n / S w ) . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. Fac tua l b a c k g r o u n d l e a d i n g t o t h e a p p o i n t m e n t o f i n s p e c t o r s 

8. In ear ly 1986 G u i n n e s s was c o m p e t i n g wi th a n o t h e r publ ic 
company , Argyll G r o u p P L C ("Argyll") , to t ake over a t h i rd public 
company , t he Dis t i l lers C o m p a n y P L C ("Dis t i l le rs" ) . T h e t akeover ba t t l e 
r e su l t ed in victory for G u i n n e s s . G u i n n c s s ' s offer to the Dis t i l l e r s ' 
s h a r e h o l d e r s , like Argyl l ' s , inc luded a s u b s t a n t i a l s h a r e e x c h a n g e 
e l e m e n t and , accordingly , the respect ive pr ices at which G u i n n e s s a n d 
Argyll s h a r e s w e r e q u o t e d on t h e s tock e x c h a n g e was a cr i t ical factor for 
bo th sides. D u r i n g the course of the bid t he G u i n n e s s sha re pr ice rose 
d rama t i ca l l y , bu t once the bid had been dec la red uncond i t iona l it fell 
s ignificantly. Accord ing to t he th i rd app l i can t the s h a r e price rose in l ine 
wi th t he r a n g e of t he company ' s m a r k e t sec tor and the fall was a 
c o n s e q u e n c e of n o r m a l m a r k e t forces. 

9. T h e r e were a l l ega t ions a n d r u m o u r s of misconduc t d u r i n g the bid to 
t he effect t h a t t he s u b s t a n t i a l increase in the q u o t e d G u i n n e s s s h a r e pr ice 
d u r i n g the bid had b e e n achieved as a resul t of an unlawful sha re - suppor t 
ope ra t i on . Th i s involved ce r t a in pe r sons ( " suppor t e r s " ) p u r c h a s i n g 
G u i n n e s s sha res in o rde r to m a i n t a i n or inflate its q u o t e d s h a r e pr ice . It 
was a l leged tha t s u p p o r t e r s were offered secre t i n d e m n i t i e s aga ins t any 
losses they migh t incur and , in s o m e cases , also l a rge success fees if t he 

1. Note by the Registry. The Court's decision is obtainable from the Registry. 
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Guinnes s ' s bid was successful. Such i n d u c e m e n t s , if t r u e , would have been 
unlawful (1) b e c a u s e they were not disclosed to the m a r k e t u n d e r t he Ci ty 
Code on Takeove r s a n d M e r g e r s and (2) because they were pa id ou t of 
G u i n n e s s ' own mon ie s in b reach of sect ion 151 of the C o m p a n i e s Act 
1985 ( the "1985 A c t " ) , which p roh ib i t s a c o m p a n y from giving financial 
ass i s tance for t he pu rpose of the acquis i t ion of i ts own s h a r e s . 

10. It was fu r the r a l leged t h a t s u p p o r t e r s who had p u r c h a s e d sha re s 
u n d e r t he unlawful s h a r e - s u p p o r t o p e r a t i o n w e r e indemni f i ed a n d 
r ewarded , a n d t h a t some of those who had helped find s u p p o r t e r s were 
r e w a r d e d by the p a y m e n t of la rge fees which had also come from 
G u i n n e s s funds . I t was r u m o u r e d t h a t in mos t cases p a y m e n t s were 
m a d e us ing false invoices which concealed t he fact t h a t p a y m e n t was 
be ing m a d e in respec t of the s u p p o r t e r s ' or o t h e r r ec ip ien t s ' 
pa r t i c i pa t i on in t h e unlawful s h a r e - s u p p o r t o p e r a t i o n . 

11. T h e s e a l l ega t ions a n d r u m o u r s led the Sec re t a ry of S t a t e for T r a d e 
and I n d u s t r y on 28 N o v e m b e r 1986 to appo in t inspec tors p u r s u a n t to 
sect ions 432 and 442 of t he 1985 Act to i nqu i r e in to t h e acquis i t ion of 
Dis t i l le rs by G u i n n e s s a n d to inves t iga te t he affairs of G u i n n e s s . 

B. T h e i n s p e c t o r s ' i n v e s t i g a t i o n 

12. T h e inves t iga t ion b e g a n on 1 D e c e m b e r 1986. O n 10 D e c e m b e r 
1986 the inspec tors began t a k i n g ora l evidence . M r Seelig, a d i r ec to r of 
t he m e r c h a n t b a n k advisers to G u i n n e s s , was the first w i tness . 

13. O n 18 D e c e m b e r 1986 t h e inspec to r s r e q u e s t e d t h e second 
app l ican t to provide d o c u m e n t s r e l a t i n g to his company ' s dea l ings in the 
sha res of G u i n n e s s d u r i n g the t akeove r bid. T h e second app l i can t ' s 
solici tor provided t h e m a t e r i a l s on 24 D e c e m b e r 1986, which ind ica ted 
t h a t his c o m p a n y h a d been a p p r o a c h e d by t h e th i rd app l ican t abou t 
s u p p o r t i n g t he G u i n n e s s t akeove r bid. 

14. O n 12 J a n u a r y 1987 the inspec to r s i n fo rmed t h e D e p a r t m e n t of 
T r a d e a n d I n d u s t r y (DTI) of ce r t a in m a t t e r s and , on 13 J a n u a r y 1987, a 
no te from the D T I solicitor r eco rded t h a t t h e r e was conc re t e evidence of 
c r imina l offences hav ing been c o m m i t t e d . O n the s a m e day the D T I 
c o n t a c t e d M r J o h n Wood of t he D i r ec to r of Publ ic P r o s e c u t i o n s ' office 
( D P P ) . It was dec ided t h a t the p r o p e r t h ing to do was to p e r m i t the 
inspec tors to c a r ry on wi th the i r inqu i ry a n d to pass t he t r a n s c r i p t s on to 
t he C r o w n P rosecu t ion Service (CPS) which h a d come in to be ing in 
S e p t e m b e r 1986. All the app l i can t s m a i n t a i n t h a t they w e r e u n a w a r e of 
these a r r a n g e m e n t s w h e n they were in te rv iewed by the inspec to r s . 

15. O n H J a n u a r y 1987 the C h a i r m a n of G u i n n e s s , M r S a u n d e r s , was 
d i smissed from the company . 
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16. O n 29 J a n u a r y 1987 the S e c r e t a r y of S t a t e r e q u i r e d the inspec tors 
to inform him of any m a t t e r s c o m i n g to t he i r knowledge as a resul t of the i r 
inves t iga t ion p u r s u a n t to sect ion 437(1 A) of t he 1985 Act . T h e r e a f t e r t he 
inspec to r s passed on to t h e S e c r e t a r y of S t a t e t r a n s c r i p t s of the i r h e a r i n g s 
a n d o t h e r d o c u m e n t a r y m a t e r i a l which c a m e in to t he i r possession. T h e 
app l i can t s point to official d o c u m e n t a t i o n which in the i r view conf i rms 
t h e collusion which b e g a n to t ake s h a p e . 

17. O n 30 J a n u a r y 1987 a m e e t i n g was held a t t e n d e d by the inspec tors , 
the solicitor and o t h e r officials of t he D T I , M r Wood and a r e p r e s e n t a t i v e 
from the C P S . A m o n g o t h e r m a t t e r s , p o t e n t i a l accused were ident if ied, 
possible cha rges were discussed and it was s t a t e d t h a t a decis ion had to 
be m a d e as to w h e n to s t a r t a c r imina l inves t iga t ion . All conce rned 
a g r e e d on the need to work closely t o g e t h e r in p r e p a r i n g the way for 
b r i n g i n g cha rges as soon as possible . T h e inspec tors ind ica ted the i r 
r e ad ines s to c o o p e r a t e , a l t h o u g h they reserved the r ight to conduct the i r 
inves t iga t ions as they t h o u g h t r igh t . T h e app l i can t s m a i n t a i n t h a t they 
were never notified of t he se a r r a n g e m e n t s d u r i n g the i r respect ive 
in terv iews. 

18. O n 5 F e b r u a r y 1987 M r Wood, who h a d been appo in t ed head of 
legal services at t he C P S , a p p o i n t e d a t e a m of counse l to advise on the 
c r i m i n a l a spec t s of t h e inves t iga t ion . T r a n s c r i p t s a n d d o c u m e n t s from 
the inspec tors w e r e passed on to t he t e a m af ter rece ip t and cons ide ra t ion 
by the D T I . T h e app l i can t s s t a t e t h a t it is a m a t t e r of fact t h a t all the 
t r a n s c r i p t s a n d d o c u m e n t s which ex i s ted a t t h a t d a t e w e r e pas sed on to 
t he t e a m of p rosecu t ion counsel as well as all m a t e r i a l a r i s ing af ter t h a t 
d a t e . 

19. T h e in terviews c o n d u c t e d by the inspec tors w e r e s u r r o u n d e d by a 
c o n s t a n t wave of m e d i a publici ty. 

T h e first app l ican t was in te rv iewed by the inspec tors on five occasions: 
on 29 J a n u a r y , 12 F e b r u a r y , 11 M a r c h , 16 M a r c h and 10 Apri l 1987. T h e 
in terv iews r e l a t ed to his involvement in advis ing G u i n n e s s on t he bid for 
Dis t i l le rs a n d in identifying inves tors p r e p a r e d to suppor t t he bid by 
p u r c h a s i n g G u i n n e s s s h a r e s . 

T h e second app l ican t was in te rv iewed by the inspec tors on two 
occasions: on 14 J a n u a r y a n d 2 S e p t e m b e r 1987. T h e interviews focused 
on the way in which he was d r a w n in to t he suppor t ope ra t i on for t he 
G u i n n e s s bid and on the a r r a n g e m e n t s for the p a y m e n t of t he success fee 
to his company . 

T h e th i rd app l i can t was in te rv iewed by the inspec tors on 22 and 
27 J a n u a r y 1987. H e was a c c o m p a n i e d by his solicitor t h r o u g h o u t t he se 
in te rv iews d u r i n g which he was p res sed t o a n s w e r a n u m b e r of specific 
q u e s t i o n s . H e m a i n t a i n s t h a t he sought e i t he r in pe r son or t h r o u g h his 
solici tor to decl ine to answer t h e m but was advised t h r o u g h o u t of the 
consequences of his fa i lure to r e spond . H e was fu r the r in te rv iewed by the 



I.J.L. AND OTHERS v. THE UNITED KINGDOM JUDGMENT 333 

inspec to r s on 26 M a y 1987. O n 17 J u l y 1987 the th i rd app l i can t ' s solicitors 
conf i rmed the t r a n s c r i p t s of the evidence which he had given, subject to a 
smal l a m e n d m e n t . 

20. H a v i n g in fo rmed the in spec to r s of t h e p a r t i c u l a r s of h is t ravel 
p lans a n d hav ing conf i rmed his avai labi l i ty t h r o u g h his solicitors or in 
pe r son should it be r e q u i r e d , t he th i rd appl ican t left for t he U n i t e d 
S t a t e s , w h e r e he a r r ived on 30 S e p t e m b e r 1987. H e was i m m e d i a t e l y 
a r r e s t e d and d e t a i n e d p u r s u a n t to a n ex t r ad i t i on r e q u e s t by t he U n i t e d 
K i n g d o m to t h e U n i t e d S t a t e s . H e r e t u r n e d vo lunta r i ly to t he U n i t e d 
K i n g d o m on 23 M a r c h 1988. 

C. T h e c r i m i n a l p r o c e e d i n g s 

2 1 . D u r i n g the first week of M a y 1987 the police were formal ly asked 
by the D P P ' s office to ca r ry out a c r imina l inves t iga t ion . T h e t r ansc r ip t s 
and d o c u m e n t s ob t a ined as a resu l t of t he i n spec to r s ' in te rv iews w e r e then 
passed on to the police. 

22. O n 7 May 1987 M r S a u n d e r s was cha rged wi th n u m e r o u s offences 
r e l a t i n g to the illegal sha re - suppor t ope ra t i on . T h e app l i can t s s t a t e tha t 
t he se were hold ing cha rges and did not r e l a t e to t he illegal sha re - suppor t 
ope ra t i on . T h e cha rges aga ins t M r S a u n d e r s r e l a t ed to t he al leged 
d e s t r u c t i o n of records a n d d o c u m e n t s be long ing to G u i n n e s s which were 
c r e a t e d d u r i n g his t i m e as chief execut ive of t he company . 

23 . Abou t one m o n t h l a t e r the D P P in s t ruc t ed t he police to ca r ry out 
an inves t iga t ion in to the wider a spec t s of t he G u i n n e s s t akeover . T h e 
app l i can t s m a i n t a i n t h a t an in fo rma l police inves t iga t ion aga ins t t h e m 
was a l r eady u n d e r way as from 12 J a n u a r y 1987, hav ing r e g a r d to the 
we l l - documen ted coopera t ion be tween the inspec tors , the D T I a n d the 
D e p u t y D P P based on the t r a n s c r i p t s of t he in terviews c o n d u c t e d by the 
inspec to r s . 

24. O n 8 O c t o b e r 1987 the first app l i can t was c h a r g e d wi th nine 
offences r e l a t i n g t o invoices he h a d caused to be s u b m i t t e d for advice he 
had given d u r i n g the bid. T h e s e invoices had been s u b m i t t e d af ter the 
successful o u t c o m e of t he G u i n n e s s bid. 

25 . O n 13 O c t o b e r 1987 t h e second app l i can t was c h a r g e d wi th eight 
offences r e l a t i n g to invoices which two c o m p a n i e s , be ing wholly owned 
subs id ia r ies of t he c o m p a n y of wh ich the second app l ican t was d i rec tor , 
had s u b m i t t e d for t he loss on t he sale of G u i n n e s s sha r e s a n d for the 
success fee pa id af ter t he successful o u t c o m e of the G u i n n e s s bid. 

26. After his r e t u r n from the U n i t e d S t a t e s , the th i rd app l i can t was 
c h a r g e d wi th six offences r e l a t i n g t o two invoices a n d the success fees 
which had been cha rged to G u i n n e s s following its t akeove r of Dis t i l le rs . 
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27. In to ta l , seven p e r s o n s were c h a r g e d wi th offences in connec t ion 
wi th the G u i n n e s s t akeover . All seven d e f e n d a n t s t o g e t h e r were 
a r r a i g n e d before the C r o w n C o u r t on 27 Apri l 1989. 

28. In view of t he la rge n u m b e r of counse l a n d the n u m b e r of 
d e f e n d a n t s , two s e p a r a t e t r ia ls were s u b s e q u e n t l y o r d e r e d by the t r ia l 
j u d g e in the C r o w n C o u r t on 21 S e p t e m b e r 1989. T h e app l i can t s and 
M r S a u n d e r s were to be t r i ed t o g e t h e r in a first set of p roceed ings and 
the r e m a i n i n g t h r e e co-defendan t s in a s e p a r a t e set of p roceed ings . T h e 
th i rd app l i can t ' s appl ica t ion to be t r i ed wi th t he l a t t e r ca tegory of 
d e f e n d a n t s was refused. 

29. F r o m 6 to 16 N o v e m b e r 1989 the cour t held a voir dire ( submiss ions 
on a point of law in the absence of t he ju ry ) following the appl ica t ion of the 
th i rd app l ican t to rule t h e D T I t r a n s c r i p t s inadmiss ib le . H e a r g u e d , 
pr incipal ly, t h a t the s t a t e m e n t s ob t a ined d u r i n g t h r e e in terviews before 
the inspec tors should be exc luded 

(i) p u r s u a n t to sect ion 76 of the Police a n d C r i m i n a l Evidence Act 
1984 (PACE) on the basis t ha t they had been ob ta ined by oppress ion or 
in c i r c u m s t a n c e s which w e r e likely to r e n d e r t h e m un re l i ab l e ; 

(ii) p u r s u a n t to sec t ion 78 of P A C E because of the adverse effect the 
admiss ion of the evidence would have on the fairness of the p roceed ings 
having r ega rd to the c i r c u m s t a n c e s in which it was o b t a i n e d . 

30. In a ru l ing given on 21 N o v e m b e r 1989, the tr ial judge (Mr J u s t i c e 
H e n r y ) held t h a t t he t r a n s c r i p t s were admiss ib le . H e s t a t e d t h a t it was 
c o m m o n g r o u n d t h a t t he in terviews were capab le of be ing "confess ions" 
as def ined in sect ion 82(1) of P A C E . H e found t h a t , as a m a t t e r of 
cons t ruc t ion of the 1985 Act , inspec tors could ask wi tnesses ques t ions 
t h a t t e n d e d to i n c r i m i n a t e t h e m , t h a t t he wi tnesses were u n d e r a d u t y to 
answer such ques t ions a n d the answer s were admiss ib le in c r imina l 
p roceed ings . H e re jec ted the t h i r d app l i can t ' s a s se r t ion tha t the 
inspec tors should have given a w a r n i n g aga ins t se l f - incr imina t ion . H e 
was satisfied t h a t t h e r e was no e l e m e n t of oppress ion involved in t h e 
o b t a i n i n g of t he evidence and t h a t the answer s were not ob t a ined in 
consequence of a n y t h i n g said or done which was likely to r e n d e r t h e m 
unre l i ab le in all the c i r c u m s t a n c e s ex is t ing at t he t i m e . 

3 1 . F r o m 22 to 24 J a n u a r y 1990 the cour t held a fu r the r voir dire 
following the appl ica t ion of M r S a u n d e r s to ru le inadmiss ib le the D T I 
t r a n s c r i p t s conce rn ing the e igh th and n i n t h in terviews wi th h im on the 
basis t h a t t hey should be exc luded e i t h e r as un re l i ab le u n d e r sect ion 76 
of P A C E or p u r s u a n t to sect ion 78 of P A C E because of the adverse effect 
t he admiss ion of the evidence would have on the fa i rness of the 
p roceed ings hav ing r e g a r d to the c i r c u m s t a n c e s in which it was ob ta ined . 
Re l iance was placed on M r S a u n d e r s ' a l leged i l l -heal th a t t he t i m e a n d on 
the fact t h a t the two in terv iews in ques t i on had t a k e n place af ter he had 
b e e n cha rged . 
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32. In his ru l ing of 29 J a n u a r y 1990 M r J u s t i c e H e n r y re jec ted the 
defence a r g u m e n t as to M r S a u n d e r s ' medica l condi t ion . H e did, 
however , exercise his d i scre t ion p u r s u a n t to sect ion 78 to exc lude the 
evidence from the two above -men t ioned in terviews which h a d t a k e n 
place af ter M r S a u n d e r s had been c h a r g e d on the g r o u n d s t h a t t he 
l a t t e r ' s a t t e n d a n c e could not be said to have b e e n vo lun ta ry . In his view, 
moreove r , it could not be said to be fair to use m a t e r i a l o b t a i n e d by 
compul so ry i n t e r r o g a t i o n af ter t h e c o m m e n c e m e n t of t he accusa to r i a l 
process . 

D . T h e a p p l i c a n t s ' trial 

33 . T h e app l i can t s were t r i ed t o g e t h e r wi th M r S a u n d e r s . T h e trial 
opened on 16 F e b r u a r y 1990 and involved seventy-five days of evidence , 
t en days of speeches by counse l a n d a five-day s u m m i n g - u p to t he j u r y by 
the tr ial j u d g e . 

34. In t he course of the t r ia l , M r S a u n d e r s was the only accused to give 
evidence . Accord ing to t he app l i can t s , t he t e s t imony of M r S a u n d e r s was 
i r reconci lable wi th t he evidence which each had given to t he inspectors 
and prejudicia l to the i r case t h a t the i r involvement in the sha re - suppor t 
ope ra t i on had not been d i shones t . T h e th i rd app l ican t m a i n t a i n s t h a t his 
pa r t i c ipa t ion in the o p e r a t i o n was in line wi th Ci ty p rac t i ce on t akeovers , 
bu t t h a t he was u n a b l e to o b t a i n wi tnesses who would be p r e p a r e d to 
testify to th is for fear of r epe rcuss ions e n g e n d e r e d by the c r imina l 
p roceed ings . H e c la ims t h a t a t t he t i m e of his t r ia l t he p rosecu t ion had 
in its possession ex tens ive m a t e r i a l a r i s ing out of o t h e r inves t iga t ions 
in to t akeover bids which conf i rmed t h a t s h a r e - s u p p o r t ope ra t ions 
involving i ndemni t i e s to t h e p u r c h a s e r s of sha r e s were r e g a r d e d as an 
accep tab le prac t ice in the Ci ty . 

35. A la rge pa r t of the evidence aga ins t the app l i can t s cons is ted of 
evidence g a t h e r e d by the D T I inspec tors . In t he course of the 
p roceed ings , evidence was fu r the r t a k e n from the fo rmer f inance d i rec to r 
of G u i n n e s s , M r Roux, who had been g r a n t e d i m m u n i t y from prosecu t ion . 
T h e p rosecu t ion also r e f e r r ed t o t h e s t a t e m e n t s m a d e by t h e a p p l i c a n t s in 
t he course of the i r in terviews by the D T I inspec tors . In t he th i rd 
app l i can t ' s submiss ion , t he p rosecu t ion had acknowledged at the voir dire 
t h a t this was in fact t he only evidence aga ins t h im. 

36. T h e t r ansc r ip t s of the in te rv iews were r ead out to t he j u r y by the 
p rosecu t ion over a t h r e e - d a y per iod d u r i n g the t r ia l (days 45 to 47) . T h e y 
w e r e used in o r d e r to es tab l i sh t he s t a t e of t he a p p l i c a n t s ' knowledge . 

37. In his s u m m i n g - u p to t he j u r y , t he j u d g e re fe r red , inter alia, to the 
answer s which the app l i can t s h a d given to t he D T I inspec tors . 
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38. O n 22 Augus t 1990 the first app l i can t was convicted of two coun t s 
of conspiracy, t h r e e c o u n t s of false accoun t ing and one count of theft . H e 
was fined 3,000,000 p o u n d s s t e r l ing (GBP) , wi th a to ta l of five y e a r s ' 
i m p r i s o n m e n t in defaul t . H e was also o rde r ed to c o n t r i b u t e G B P 440,000 
towards the p rosecu t ion ' s cos ts . 

39. T h e second app l ican t was convicted of one count of conspiracy, two 
coun t s of false accoun t ing a n d one coun t of thef t . H e received an overal l 
pr ison s e n t e n c e of twelve m o n t h s and was fined G B P 5,000,000, wi th a 
four-year consecut ive pr i son s en t ence in defaul t . H e was also o rde r ed to 
c o n t r i b u t e G B P 440,000 towards the p rosecu t ion ' s costs . 

40. T h e t h i r d app l ican t was convicted of four c o u n t s of false 
a c c o u n t i n g and two coun ts of theft . H e received an overall pr ison 
s en t ence of two and a hal f yea r s . H e was also o r d e r e d to c o n t r i b u t e 
G B P 440,000 towards the p rosecu t ion ' s costs . 

4 1 . M r S a u n d e r s was convicted of twelve coun t s in respec t of 
conspi racy , false accoun t ing a n d theft . H e received an overal l pr ison 
s en t ence of five yea r s . 

E. T h e r u l i n g o n " a b u s e o f p r o c e s s " c l a i m s 

42. In the second set of p roceed ings conce rn ing the o t h e r co-
d e f e n d a n t s , fu r the r cha l l enge was m a d e to t he admiss ib i l i ty of t he 
t r a n s c r i p t s of t he in terviews on the g round , inter alia, t h a t t h e r e was a n 
abuse of process in tha t t h e r e was misconduc t by the inspec tors a n d / o r 
t he p r o s e c u t i n g a u t h o r i t i e s in t he use of the in spec to r s ' s t a t u t o r y powers 
for the pu rpose of c o n s t r u c t i n g a c r imina l case . In pa r t i cu l a r , it was 
a l leged by one of the co -de fendan t s , M r Seelig, t h a t t h e r e was a 
d e l i b e r a t e de lay in c h a r g i n g the accused so t h a t t he inspec tors could use 
the i r powers to ob ta in confessions. 

43 . In a ru l ing given on 10 D e c e m b e r 1990, M r Jus t ice H e n r y found 
t h a t t h e r e was no p r i m a facie case of abuse by e i t he r t h e inspec tors or 
t he p r o s e c u t i n g a u t h o r i t i e s . H e had h e a r d evidence from bo th t he 
inspec tors a n d the police officer in c h a r g e of t he c r imina l inves t iga t ion . 
In a ru l ing given on 14 D e c e m b e r 1990, the j u d g e re jec ted t he 
appl ica t ion for a stay, f inding t h a t t h e r e had been no a b u s e of t he 
c r imina l process in the q u e s t i o n i n g of t he d e f e n d a n t s or in the pass ing of 
M r Seelig 's depos i t ions to t he inspec to r s to t he p r o s e c u t i n g a u t h o r i t i e s or 
in the i r conduc t of the p rosecu t ion . H e saw n o t h i n g i m p r o p e r or s in is ter in 
the decision by M r Wood not to involve the police unt i l t h e beg inn ing of 
May 1987. H e conc luded t h a t p r o p e r use had been m a d e of t he s t a t u t o r y 
powers . T h e j u d g e also refused an app l ica t ion to exc lude t h e evidence of 
t he in terviews u n d e r sect ion 78 of P A C E as c o n s t i t u t i n g evidence which 
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h a d such a n adverse effect on t he fairness of t he p roceed ings t h a t the 
cour t o u g h t not to a d m i t it. 

44. O n appea l , t he C o u r t of Appea l in a j u d g m e n t d a t e d 2 May 1991 
(R. v. Seelig) uphe ld the t r ia l j u d g e ' s ru l ing as to the admiss ib i l i ty of the 
in terviews before t he inspec to r s . O n 24 J u l y 1991 leave to a p p e a l was 
refused by the House of Lords . 

F. T h e a p p l i c a n t s ' a p p e a l 

45. All t h r e e app l i can t s appl ied for leave to a p p e a l aga ins t convict ion 
a n d s e n t e n c e . However , on 18 D e c e m b e r 1990 the first app l i can t w i t h d r e w 
his appea l on g r o u n d s of his p r eca r ious s t a t e of h e a l t h . O n 20 M a r c h 1991 
the first app l i can t ' s k n i g h t h o o d was annu l l ed . 

46. T h e second and th i rd app l i can t s , like M r S a u n d e r s , w e r e g r a n t e d 
leave to appea l aga ins t convict ion. Fol lowing a h e a r i n g , t he C o u r t of 
Appea l gave its j u d g m e n t on 16 May 1991. It held, inter alia, t h a t while 
t h e r e w e r e some b l emishes and infelicities in t he j u d g e ' s s u m m i n g - u p , it 
was in t he m a i n a m a s t e r l y expos i t ion . As r e g a r d s t he admiss ib i l i ty of the 
t r a n s c r i p t s , it was held t h a t t he q u e s t i o n had b e e n dec ided , as far as it was 
conce rned , by the decision given by a n o t h e r division of the C o u r t of Appea l 
in the case of R. v. Seelig, which had he ld t h a t such s t a t e m e n t s were 
admiss ib le . 

47. M r S a u n d e r s ' appea l was re jec ted on all bu t one coun t . T h e C o u r t 
of Appea l found tha t the j u d g e h a d e r r ed in his d i rec t ion on one count and 
q u a s h e d tha t convict ion. It r e d u c e d his s en t ence to two and a hal f yea r s ' 
i m p r i s o n m e n t . 

48 . T h e second app l i can t ' s a p p e a l r e su l t ed in a m o d e r a t i o n of his 
s e n t e n c e in t h a t t h e per iod to be served in defaul t of p a y m e n t of his fine 
was r e d u c e d a n d the t i m e wi th in which he was to pay the fine was 
e x t e n d e d . 

49. T h e th i rd app l i can t ' s a p p e a l r e su l t ed in a r educ t i on of his s en tence 
t o twenty-one m o n t h s ' i m p r i s o n m e n t . 

50. T h e o rde r s for costs m a d e aga ins t t h e second a n d th i rd app l ican t s 
w e r e r e d u c e d to G B P 300,000 each. A s imi la r o r d e r was m a d e by the C o u r t 
of Appea l in favour of t he first app l i can t . 

5 1 . O n 13 D e c e m b e r 1991 the Disc ip l inary C o m m i t t e e of t he Counci l 
of t he Stock E x c h a n g e o r d e r e d t h a t t he t h i r d appl ican t be expel led from 
t h e Stock E x c h a n g e . 

52. O n 20 J u l y 1991 M r S a u n d e r s lodged an app l ica t ion (no. 19187/91) 
wi th the E u r o p e a n C o m m i s s i o n of H u m a n R igh t s . 
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G. S u b s e q u e n t r e f e r e n c e to the C o u r t o f A p p e a l by t h e H o m e 
S e c r e t a r y 

53 . O n 3 A u g u s t 1992 t h e app l i can t s b e c a m e a w a r e for t h e first t i m e of 
t h e ex i s tence of p a r t of t he m a t e r i a l o b t a i n e d by and avai lable to t he 
p rosecu t ion pr ior to the i r t r ia l and which had not b e e n previously 
disclosed. Th i s evidence had been disclosed by the p rosecu t ion to t h e 
de f endan t s in the second G u i n n e s s t r ia l on 20 D e c e m b e r 1991. T h e y 
m a i n t a i n e d t h a t this m a t e r i a l showed t h a t s h a r e - s u p p o r t o p e r a t i o n s had 
been u n d e r t a k e n in re la t ion to a n u m b e r of o t h e r t akeovers a n d h a d b e e n 
cons idered to be an accep tab le prac t ice by t he profess ional advisers 
involved in t h e m . T h e m a t e r i a l also inc luded the o u t c o m e of an 
inves t iga t ion u n d e r t a k e n on the ini t ia t ive of the D T I and conc luded on 
8 D e c e m b e r 1988 by the Licensed D e a l e r s ' T r i b u n a l (a fo rmer 
d isc ipl inary body) . T h e Licensed D e a l e r s ' T r i b u n a l had t a k e n the view 
tha t sha re - suppor t o p e r a t i o n s were an accep tab le Ci ty p rac t i ce . 

54. T h e app l i can t s sought disclosure of this m a t e r i a l from the 
p r o s e c u t i n g au tho r i t i e s . In view of the i r fai lure to do so, t hey r e q u e s t e d 
the H o m e Sec re t a ry to refer t he case back to the C o u r t of Appea l 
p u r s u a n t to sect ion 17(1) (a) of t he C r i m i n a l Appea l Act 1968. O n 
22 D e c e m b e r 1994 the H o m e Sec re t a ry r e fe r red t he whole of t he 
app l i c an t s ' and M r S a u n d e r s ' case to t he C o u r t of Appea l . T h e E u r o p e a n 
C o m m i s s i o n s tayed cons ide ra t ion of t he admiss ib i l i ty of M r S a u n d e r s ' 
app l ica t ion p e n d i n g the o u t c o m e of the referra l p roceed ings . After t he 
case was re fe r red , the p rosecu t ion disclosed the r e m a i n d e r of the 
m a t e r i a l . T h e h e a r i n g before t he C o u r t of Appea l took place be tween 
16 and 26 O c t o b e r 1995. 

55. O n 27 N o v e m b e r 1995, t he C o u r t of Appea l re jec ted the first 
app l i can t ' s appea l on all bu t one coun t , q u a s h i n g his convict ion on one of 
t he conspi racy coun t s . T h e appea l s by t h e second a n d th i rd app l i can t s and 
M r S a u n d e r s were d i smissed . 

56. In its j u d g m e n t of 27 N o v e m b e r 1995, the C o u r t of Appea l re jec ted 
t he a r g u m e n t t h a t the use at t r ia l of answers given to the D T I inspec tors 
au toma t i ca l ly r e n d e r e d the c r i m i n a l p roceed ings unfair . It po in ted out 
t ha t P a r l i a m e n t had express ly and u n a m b i g u o u s l y provided in t he 
1985 Act t h a t answer s given to D T I inspec tors m a y be a d m i t t e d in 
evidence in c r imina l p roceed ings even t h o u g h such a d m i t t a n c e migh t 
overr ide the privilege aga ins t se l f - incr iminat ion . 

57. In its j u d g m e n t the cour t no ted t h a t the in terviews wi th each of the 
accused " formed a signif icant p a r t of the p rosecu t ion case" . 

58. Wi th r e fe rence to t he a l l ega t ion tha t it was unfa i r t h a t those 
in te rv iewed by D T I inspec to r s should be t r e a t e d less favourably t h a n 
those in te rv iewed by the police u n d e r P A C E , t h e cou r t n o t e d as follows: 
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"... the unravelling of complex and devious transactions in those fields is particularly 
difficult and those who enjoy the immunities and privileges afforded by the Bankruptcy 
Laws and the Companies Acts must accept the need for a regime of stringent scrutiny 
especially where fraud is suspected ..." 

59. In re la t ion to t he a r g u m e n t t h a t the difference be tween the 
C o m p a n i e s Act and the C r i m i n a l J u s t i c e Act r e g i m e s was a n o m a l o u s , the 
p rosecu t ion c o n t e n d e d t h a t : 

"... the explanation lies in the very different regime of interviews by DTI inspectors 
compared with that of interviews cither by police or the SFO [Serious Fraud Office]. 
DTI inspectors arc investigators; unlike the police or SFO they arc not prosecutors or 
potential prosecutors. Here, typically, the two inspectors were a Queen's Counsel and a 
senior accountant. They are bound to act fairly, and to give anyone they propose to 
condemn or criticise a fair opportunity to answer what is alleged against them. ... 
Usually, the interviewee will be represented by lawyers and he may be informed in 
advance of the points to be raised." 

60. T h e C o u r t of Appea l held on this point : 

"Whether or not these matters constitute a sufficient explanation and whether or not 
the distinction is 'an anomaly', the fact remains that the distinction exists because 
Parliament has created it. When enacting section 2(8) of the 1987 Act, it would have 
been open to Parliament to have amended section 434(5) of the Companies Act and 
other similar provisions so as to bring them into line with section 2(8). Their decision 
not to do so was no oversight. This is clear from the speech of Lord Caithness during the 
passage of the 1987 Bill ... He said the Government had deliberately not followed in that 
Bill the precedent in the Companies legislation on this very issue ... Parliament has 
made its intentions quite clear in section 434(5). It cannot be right for a judge to 
exercise his discretion to exclude evidence of interviews simply on the ground thai 
Parliament ought not to have countenanced the possibility of self-incrimination ... 
However, ... a judge can, in our view, as part of the background setting, have in mind 
that under that [statutory] regime there is an obligation to answer the inspectors' 
questions on pain of sanctions." 

6 1 . T h e cour t also re jec ted an a l l ega t ion tha t t h e r e had been an abuse 
of process in t h a t the D T I inspec tors were used wrongly as "evidence 
g a t h e r e r s " for t he p rosecu t ion or t ha t t h e r e had been i m p r o p e r or unfair 
"col lusion", as follows: 

"We have carefully considered the effect of the events of November 1986 to October 
1987 in the light of all the documents. Wc conclude that to allow the inspectors to 
continue their inquiry and to bring in the police only in May 1987 was a proper course 
subject to two essentials: 

(1) That the inspectors were left to conduct their inquiries and interviews 
independently without instruction, briefing or prompting by the prosecuting authority. 
We are quite satisfied that the inspectors themselves made that clear and abided by it. 
Counsel also laid down those ground rules correctly and they were observed ... 

(2) That the interviews were conducted fairly and unobjectionable. It was not 
suggested to the trial judge or before us that the inspectors could be criticised on this 
score. These were carefully structured sessions of proper length in suitable conditions. 
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The appellants, experienced business men of high intelligence, were each represented 
either by counsel (usually Queen's Counsel) or a senior solicitor. The questions were put 
scrupulously fairly and the Code laid down in the Pergamon case ... was observed." 

62. T h e cour t also re jec ted the a l lega t ion t h a t non-disc losure pr ior to 

t he t r ia l of t he m a t e r i a l a l leged to ind ica te abuse caused any unfa i rness to 

the app l i can t s . It f u r the r re jec ted t he second app l i can t ' s c o m p l a i n t t h a t 

t h e r e had b e e n a n i m p r o p e r de lay in c h a r g i n g h im. T h e cour t held: 

"... it has been argued that the documents which we have seen, or at least some of 
them, should have been disclosed at the trial. The [applicants] claim that they, by 
counsel, raised an issue as to the delay in bringing in the police; that being so, 
disclosure should have been made. Instead a PII [Public Interest Immunity] certificate 
... was put before the judge. Again complaint is made that the judge did not look behind 
the PII certificate and examine the documents himself... 

... Upon a bare assertion that the police should have been brought in earlier, we do not 
consider that the [applicants] were entitled at trial to the cornucopia of privileged 
documents before us. The PII certificate fairly and accurately summarised the 
principal documents to which it referred and we consider it was properly made. No 
party invited the judge to go behind it and examine the documents himself. At that 
time the Court of Appeal had not laid down any guidelines requiring the judge to do so. 

In any event, having seen all the documents, we have ... reached the conclusion that 
there was no abuse of process or improper collusion." 

63 . T h e C o u r t of Appea l re jec ted t he a p p l i c a n t s ' c o m p l a i n t on t he non
disc losure of c e r t a i n m a t e r i a l by the p rosecu t ion . It conc luded on this 
poin t : 

"In the case of all four appellants, whilst we have held that the undisclosed material 
should have been disclosed, we are satisfied that the procedural irregularity which 
occurred as a result of non-disclosure in fact occasioned no prejudice to them. The 
verdicts of the jury would inevitably have been the same had disclosure been made." 

64. T h e C o u r t of Appea l s u b s e q u e n t l y refused to certify t h a t t he case 

involved a point of publ ic i m p o r t a n c e a n d den ied leave to appea l to t he 

H o u s e of Lords . Following th is decis ion no fu r the r avenue of a p p e a l was 

open to the app l i can t s . 

II . RELEVANT D O M E S T I C LAW 

A. A p p o i n t m e n t o f i n s p e c t o r s 

65. By sect ion 432 of t he C o m p a n i e s Act 1985 ( the "1985 Act" ) the 

Sec re t a ry of S t a t e m a y appo in t one or m o r e c o m p e t e n t inspec to r s to 

inves t iga te t he affairs of a c o m p a n y and to r epo r t on t h e m in such 

m a n n e r as he m a y di rec t . T h e Sec re t a ry of S t a t e m a y m a k e such 

a p p o i n t m e n t if it a p p e a r s t h a t t h e r e a r e c i r c u m s t a n c e s sugges t ing : 
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"(a) that the Company's affairs are being or have been conducted with intent to 
defraud its creditors or the creditors of any other person, or otherwise for a fraudulent 
or unlawful purpose, or in a manner which is unfairly prejudicial to some part of its 
members, or 

(b) that any actual or proposed act or omission of the company (including an act or 
omission on its behalf) is or would be so prejudicial, or that the company was formed for 
any fraudulent or unlawful purpose, or 

(c) that persons concerned with the company's formation or the management of its 
affairs have in connection therewith been guilty of fraud, misfeasance or other 
misconduct towards it or towards its members, or 

(d) that the company's members have not been given all the information with 
respect to its affairs which they might reasonably expect." (section 432(2)) 

66. T h e Sec re t a ry of S t a t e is also e m p o w e r e d to appo in t inspec tors to 

"... investigate and report on the membership of any company, and otherwise with 
respect to the company, for the purpose of determining the true persons who are or 
have been financially interested in the success or failure (real or apparent) of the 
company or able to control or materially to influence its policy." (section 442( 1)) 

B. F u n c t i o n a n d p o w e r s o f i n s p e c t o r s 

67. T h e function of inspec tors is a n inquis i tor ia l and not a judic ia l 
function. It has b e e n s u m m a r i s e d in re Pergamon Press Ltd ([1971] 
C h a n c e r y R e p o r t s 388, per Lord J u s t i c e Sachs , p. 401) , as follows: 

"The inspectors' function is in essence to conduct an investigation designed to 
discover whether there are facts which may result in others taking action; it is no part 
of their function to take a decision as to whether action be taken and a fortiori it is not for 
them finally to determine such issues as may emerge if some action eventuates." 

68. Sect ion 434 of t h e 1985 Act provides : 

"(1) When inspectors arc appointed under section 431 or 432, it is the duty of all 
officers and agents of the company ... 

(a) to produce to the inspectors all books and documents of or relating to the 
company ... which are in their custody or power, 

(b) to attend before the inspectors when required to do so, and 

(c) otherwise to give the inspectors all assistance in connection with the 

investigation which they are reasonably able to give ... 

(3) An inspector may examine on oath the officers and agents of the company or 
other body corporate, and any such person as is mentioned in subsection (2), in relation 
to the affairs oí the company or other body, and may administer an oath accordingly ... 

(5) An answer given by a person to a question put to him in exercise of powers 
conferred by this section (whether it has effect in relation to an investigation under 
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any of sections 431 to 433, or as applied by any other section in this Part) may be used in 
evidence against him." 

69. Sect ion 436 of the Act provides : 

"(I) When inspectors are appointed under section 431 or 432 to investigate the 
affairs of a company, the following applies in the case o f -

(a) any officer or agent of the company, 

(b) any officer or agent of another body corporate whose affairs are investigated 
under section 433, and 

(c) any such person as is mentioned in section 434(2). 

Section 434(4) applies with regard to references in this subsection to an officer or 
agent. 

(2) If that person -

(a) refuses to produce any book or document which it is his duty under section 434 or 
435 to produce,or 

(b) refuses to attend before the inspectors when required to do so, or 

(c) refuses to answer any question put to him by the inspectors with respect to the 
affairs of the company or other body corporate (as the case may be) the inspectors may 
certify the refusal in writing to the court. 

(3) The court may thereupon enquire into the case, and, after hearing any witnesses 
who may be produced against or on behalf of the alleged offender and after hearing any 
statement which may be offered in defence, the court may punish the offender in like 
manner as if he had been guilty of contempt of the court." 

70. C o n t e m p t of cour t in this con tex t may be p u n i s h e d by t h e 
impos i t ion of a fine or by c o m m i t t a l to pr ison for a per iod not exceed ing 
two yea r s . 

C. P r o v i s i o n s o f t h e P o l i c e a n d C r i m i n a l E v i d e n c e A c t 1 9 8 4 a n d 
the C r i m i n a l J u s t i c e Act 1987 

71. T h e re levant par t of sect ion 76 of the Police a n d C r i m i n a l Evidence 
Act 1984 (PACE) provides : 

"I. In any proceedings a confession made by an accused person may be given in 
evidence against him in so far as it is relevant to any matter in issue in the proceedings 
and is not excluded by the court in pursuance of this section. 

2. If, in any proceedings where the prosecution proposes to give in evidence a 
confession made by an accused person, it is represented to the court that the 
confession was or may have been obtained -

(a) by oppression of the person who made it; or 

(b) in consequence of anything said or done which was likely, in the circumstances 
existing at the time, to render unreliable any confession which might be made by him in 
consequence thereof, 
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the court shall not allow the confession to be given in evidence against him except in 
so far as the prosecution proves to the court beyond a reasonable doubt that the 
confession (notwithstanding that it might be true) was not obtained as aforesaid ..." 

72. Sect ion 78( 1) provides : 

"In any proceedings the court may refuse to allow the evidence on which the 
prosecution proposes to rely to be given if it appears to the court that, having regard to 
all the circumstances, including the circumstances in which the evidence was obtained, 
the admission of the evidence would have such an adverse effect on the fairness of the 
proceedings that the court ought not to admit it." 

73. U n d e r sect ion 82(1) of P A C E a "confession" includes any s t a t e m e n t 
wholly or par t ly adverse to the pe r son who m a d e it, w h e t h e r m a d e to a 
person in a u t h o r i t y or not and w h e t h e r m a d e in words or o therwise . 

74. T h e C r i m i n a l J u s t i c e Act 1987 confers on t he Di rec to r of the 
Ser ious F r a u d Office special powers to assist h im in the inves t iga t ion and 
prosecu t ion of ser ious fraud. Section 2(2) r equ i re s a pe r son whose affairs 
a r e be ing inves t iga ted to answer ques t ions even if by so do ing he migh t 
i n c r i m i n a t e himself. Fa i lu re to a n s w e r may give rise to c r imina l sanct ions 
(sect ion 2(13)) . Answers in this con tex t canno t be used in evidence agains t 
a suspect unless he is p ro secu t ed for fai lure, w i thou t r ea sonab le excuse , to 
answer ques t ions or unless he m a k e s a s t a t e m e n t in evidence which is 
inconsis tent wi th a previous answer (section 2(8)) . 

T H E L A W 

I. S C O P E O F T H E CASE 

75. T h e C o u r t observes t h a t t he app l i can t s in the i r submiss ions 
a l leging unfa i rness in t he c r imina l p roceed ings b r o u g h t aga ins t t h e m 
rely on Art ic le 6 § 1 of the Conven t i on while c ross - re fe r r ing to the m o r e 
de ta i l ed sa feguards laid down in Art ic le 6 § 3 thereof . T h i s is especially 
t r u e of the i r a r g u m e n t s in suppor t of the i r c o m p l a i n t s , firstly, t h a t t h e r e 
was i m p r o p e r collusion b e t w e e n the D T I inspec tors a n d o t h e r agencies 
and , secondly, t h a t the p rosecu t ion had de l ibe ra te ly wi thhe ld from t h e m 
m a t e r i a l s of re levance to t h e i r defence . As to the l a t t e r issue t he C o u r t 
no tes t h a t t he C o m m i s s i o n in its pa r t i a l admiss ib i l i ty decis ion adop ted 
on 9 Apri l 1997 (see p a r a g r a p h 4 above) dec l a r ed inadmiss ib le the 
app l i c an t s ' compla in t u n d e r Art ic le 6 § 3 (d) t h a t t he a l leged non
disc losure of m a t e r i a l s p r e v e n t e d t h e m from secu r ing the a t t e n d a n c e of 
wi tnesses favourable to the i r de fence . 

76. In t he C o m m i s s i o n ' s opinion, all t he m a t e r i a l s a t issue had been 
disclosed to t h e app l i can t s by t he t ime the C o u r t of A p p e a l r econs ide red 
t he app l i c an t s ' appea l in the re ference p roceed ings . O n the basis of the 
m a t e r i a l s disclosed the app l i can t s did not seek t h e a t t e n d a n c e and 
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e x a m i n a t i o n of wi tnesses a n d it was not a l leged tha t they w e r e p r e v e n t e d 
at t h a t s t age from do ing so. In the C o m m i s s i o n ' s conclusion any defect in 
t he or ig ina l t r ia l a n d appea l was r e m e d i e d by the s u b s e q u e n t p r o c e d u r e 
before the C o u r t of Appea l and on tha t account the a p p l i c a n t s ' compla in t 
was dec l a r ed inadmiss ib le as be ing mani fes t ly i l l-founded. A l t h o u g h the 
app l i can t s m a i n t a i n t h a t t hey w e r e only able to supply these m a t e r i a l s to 
t he C o u r t following the G o v e r n m e n t ' s decis ion to a u t h o r i s e the i r use in 
t he p roceed ings before it subject to c e r t a i n u n d e r t a k i n g s , t he C o u r t does 
no t cons ide r t h a t this factor serves to p u t in issue t h e C o m m i s s i o n ' s 
inadmiss ib i l i ty decision on this comp la in t . 

77. However , t he issue of non-disc losure , in so far as it is p leaded wi th 
respect to t he wider issues of i m p r o p e r collusion or the lack of an adversar ia l 
p rocedu re , is before t he C o u r t , having r ega rd to t he app l i can t s ' re l iance on 
the provisions of Art icle 6 § 3, inc lud ing s u b - p a r a g r a p h (d) thereof. In this 
connec t ion , the C o u r t recal ls t h a t the g u a r a n t e e s of p a r a g r a p h 3 of Art ic le 6 
a re specific aspec ts of t he r ight to a fair t r ial set out in p a r a g r a p h 1 (see t he 
Edwards v. the U n i t e d K i n g d o m j u d g m e n t of 16 D e c e m b e r 1992, Series A 
no. 247-B, p. 34, § 33) . In t he c i r c u m s t a n c e s of t he case , it does not find it 
necessary to e x a m i n e the app l i c an t s ' a l lega t ions sepa ra t e ly from the 
s t andpo in t of p a r a g r a p h 3 (a) to (d) , since they a m o u n t to a compla in t t h a t 
the app l i can t s did not receive a fair t r ial . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

78. T h e app l i can t s compla ined t h a t the i r r ight to a fair p r o c e d u r e 
g u a r a n t e e d by Art ic le 6 § 1 of the C o n v e n t i o n was b r e a c h e d in severa l 
r e spec t s . T h e r e l evan t pa r t of Art ic le 6 § 1 provides : 

"1. In the determination of... any criminal charge against him, everyone is entitled 
to a fair and public hearing within a reasonable time by an independent and impartial 
tribunal established by law ..." 

A. I m p r o p e r u s e by t h e p r o s e c u t i o n o f t h e t r a n s c r i p t s o f t h e 
a p p l i c a n t s ' i n t e r v i e w s w i t h the i n s p e c t o r s 

79. T h e app l i can t s m a i n t a i n e d t h a t t h e fa i rness of t he c r imina l 
p roceed ings b r o u g h t aga ins t t h e m had been v i t i a t ed on account of the 
use m a d e by t h e p rosecu t ion at t he i r t r ia l of the s t a t e m e n t s which they 
had been compel led u n d e r s t a t u t e to supply to the D T I inspec to r s . 

80. T h e th i rd appl icant fu r the r m a i n t a i n e d tha t the p rosecu t ion had in 
fact conceded t h a t he would not have been put on t r ia l had it not been for 
t he t r a n s c r i p t s (see p a r a g r a p h 35 above) . However , he s tood t r ia l a long 
wi th t h r e e o t h e r co-accused whose ev idence to t he inspec tors was r ead out 
to t he j u ry . Moreover , t he t e s t i m o n y of M r S a u n d e r s from the wi tness-box 
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in r e sponse to t he D T I t r a n s c r i p t s had pre judiced the fa i rness of his a n d his 
co-app l ican t s ' t r ia l . T h e th i rd app l i can t a s se r t ed in th is connec t ion tha t he 
had in fact sought to be t r i ed s e p a r a t e l y to avoid d a m a g e be ing caused to 
his defence , bu t this h a d been refused (see p a r a g r a p h 28 above) . 

8 1 . T h e G o v e r n m e n t conceded t h a t , given the use m a d e by the 
p rosecu t ion of t he answers which the app l ican t s suppl ied to t he inspectors , 
the i r compla in t s were ma te r i a l ly ind i s t ingu ishab le from M r S a u n d e r s ' 
compla in t . In its j u d g m e n t in t h a t case, the C o u r t found t h a t t h e r e had 
b e e n a b reach of M r S a u n d e r s ' r igh ts u n d e r Art ic le 6 § 1 (see the Saunde r s 
v. the U n i t e d K i n g d o m j u d g m e n t of 17 D e c e m b e r 1996, Reports of Judgments 
and Decisions 1996-VT, pp . 2065-67, §§ 70-76) and t h a t it could not specu la te 
for the purpose of a n award of j u s t sat isfact ion as to wha t would have been 
the o u t c o m e of his t r ia l had the t r ansc r ip t s of his evidence to the inspectors 
not been pu t before the domes t i c cour t . 

82. T h e C o u r t observes t h a t all t h r e e app l i can t s were t r i ed t o g e t h e r 
wi th M r S a u n d e r s and , as for the l a t t e r , "a significant p a r t " (see 
p a r a g r a p h 57 above) of the p rosecu t ion case aga ins t t h e m cons is ted of 
t he t r a n s c r i p t s of t he in te rv iews which they gave to t he D T I inspec tors 
u n d e r s t a t u t o r y compuls ion . T h e t r ansc r ip t s of the i r in terviews were 
read out to t he j u r y by the p rosecu t ion over a t h r ee -day per iod (see 
p a r a g r a p h 36 above) . T h e C o u r t no tes t h a t t he G o v e r n m e n t have not 
d i spu t ed t h a t the use of the t r a n s c r i p t s in this m a n n e r was i n t e n d e d to 
i n c r i m i n a t e t he app l i can t s . I n d e e d , t he G o v e r n m e n t acknowledge t h a t 
the pre jud ice to which they were exposed on accoun t of t he use m a d e of 
the t r a n s c r i p t s is m a t e r i a l l y ind i s t ingu i shab le from M r S a u n d e r s ' case . 

83 . T h e C o u r t for its p a r t sees no r e a s o n in t he i n s t a n t case to reach a 
conclus ion different from its f inding in its S a u n d e r s j u d g m e n t . It finds 
accordingly t h a t t h e r e h a s b e e n an in f r ingemen t of t he r ight not to 
i n c r i m i n a t e onesel f a n d on t h a t account the app l i can t s were depr ived of a 
fair h e a r i n g in viola t ion of Art ic le 6 § 1 of t he Conven t i on . 

B. A l l e g e d i m p r o p e r c o l l u s i o n 

84. T h e app l i can t s c o n t e n d e d t h a t the fairness of the i r t r ia l was 
u n d e r m i n e d on accoun t of t he i m p r o p e r collusion b e t w e e n the D T I 
inspec tors and the p r o s e c u t i n g a u t h o r i t i e s . 

85. T h e G o v e r n m e n t d i spu t ed this a s se r t ion . 

1. The parties' submissions on the issue of improper collusion 

(a) The applicants 

86. T h e app l i can t s s t a t e d t h a t the whole of the m a t e r i a l ob t a ined from 
the inspec to r s from the i r in te rv iews was provided d i rec t ly to the D T I and 
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t h e n passed to t he D P P in f u r t h e r a n c e of carefully worked ou t 
a r r a n g e m e n t s a m o n g the agencies involved. W h e n giving evidence to t he 
inspec tors t he app l i can t s were comple t e ly u n a w a r e of these a r r a n g e m e n t s 
acco rd ing to which t h e inspec tors b e c a m e c o n t r i b u t o r s to p roceed ings 
involving the d e t e r m i n a t i o n of c r imina l c h a r g e s . T h e resu l t was to oblige 
t h e m to give evidence in the absence of the p r o c e d u r a l g u a r a n t e e s which 
a r e afforded to an accused pe r son faced wi th a c r imina l c h a r g e and to 
p o s t p o n e , in ten t iona l ly , bo th t he i n t e rven t ion of the police a n d the 
formal p r e f e r m e n t of c r imina l cha rges . 

87. T h e appl ican ts insisted t h a t it was not open to M r S a u n d e r s to m a k e 
the s a m e submiss ions in his p roceedings before t he Conven t ion ins t i tu t ions 
having r ega rd to t he t i m i n g of his in terviews wi th t he inspectors and his 
posi t ion as C h a i r m a n of a c o m p a n y u n d e r inves t igat ion. T h e G o v e r n m e n t 
were accordingly m i s t a k e n in ass imi la t ing the i r compla in t s wi th those of 
t h a t app l ican t . 

88. As proof of th is collusion, the app l i can t s rel ied on m a t e r i a l s which 
had only been disclosed to t h e m in mid-1995 by the a u t h o r i t i e s for t h e 
pu rposes of the i r second appea l to the C o u r t of Appea l . T h e s e m a t e r i a l s 
took the form of, inter alia, r ecords of m e e t i n g s , m i n u t e s and no tes 
e x c h a n g e d b e t w e e n officials. T h e y c o n t e n d e d t h a t those m a t e r i a l s reveal 
t h a t on 16 D e c e m b e r 1986 it was c lear t ha t t he D T I and the inspec tors 
w e r e a l r e a d y l iais ing as to t h e way in which t h e inspec to r s ' conduc t of t h e 
inves t iga t ion could provide evidence for use in s u b s e q u e n t c r imina l t r ia l s 
and t h a t , pr ior to the i r in te rv iews , t he inspec tors a l r e ady possessed 
conc re t e evidence of very s u b s t a n t i a l po ten t ia l ly c r imina l t r a n s a c t i o n s . 
O n 12 J a n u a r y 1987 the inspec tors notified t he Sec re t a ry of S t a t e of t h e 
evidence in the i r possession and on 13 J a n u a r y 1987 the l a t t e r d r ew it to 
t he a t t e n t i o n of the D P P . By l e t t e r f rom the S e c r e t a r y of S t a t e d a t e d 
29 J a n u a r y 1987, the inspec tors were r e q u i r e d to provide t he Sec re t a ry of 
S t a t e wi th any in fo rma t ion they had r e l a t i n g to possible c r imina l offences 
and key d o c u m e n t s and t r a n s c r i p t s of evidence given to t h e m . At a 
m e e t i n g held on 30 J a n u a r y 1987 a t t e n d e d by the inspec tors it was 
formally a g r e e d t h a t t r ansc r ip t s a n d re l evan t d o c u m e n t s be first passed 
to the D T I a n d t h a t copies be fo rwarded t h e r e a f t e r to the lawyers 
advis ing the D P P . T h e app l i can t s s t r e s sed t h a t the decis ion to pass t he 
first piece of in fo rma t ion to the p rosecu t ion was in fact t a k e n on 
1 2 J a n u a r y 1987 (see p a r a g r a p h s 12-18 above) . 

89. Accord ing to t he app l i can t s , th is conce r t ed s t r a t e g y had b e e n pu t 
in p lace in o r d e r to avoid t he i n spec to r s ' task be ing h a m p e r e d by the 
c o m m e n c e m e n t of a police inves t iga t ion precisely because of the g r e a t e r 
powers of inves t iga t ion w i thou t sa feguards which t h e inspec tors could 
exerc i se . F u r t h e r m o r e , t he fact t h a t t he se a r r a n g e m e n t s were kept 
h idden from the app l i can t s e n s u r e d t h e i r c o n t i n u e d coopera t ion . 
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90. T h e app l i can t s d r ew a t t e n t i o n to t he fact t h a t , in t he i r submiss ions 
to a House of C o m m o n s Select C o m m i t t e e on T r a d e and I n d u s t r y which 
u n d e r t o o k a review of the inves t iga tory powers of t he inspec tors , t he Law 
Society r e c o m m e n d e d , inter alia, t h a t pe r sons who a r e likely to be accused 
mus t be given t h e s a m e r igh t s d u r i n g the p r o c e d u r e before the inspectors 
as would be enjoyed u n d e r the c r imina l law. In t he app l i c an t s ' view, the 
significance of this r e c o m m e n d a t i o n h a d to be seen in the con tex t of the 
g rea t u n c e r t a i n t y in domes t i c law govern ing t h e t rue e x t e n t of the 
Inspec to r ' s powers u n d e r t he 1985 Act a n d the lack of sa feguards to 
p r even t t he impe rmi s s ib l e d e g r e e of coope ra t i on b e t w e e n t h e inspec tors 
and the p r o s e c u t i n g au tho r i t i e s . T h e app l i can t s a lso s t ressed t h a t , in the 
evidence which he gave to t he Select C o m m i t t e e , t he D e p u t y D i r ec to r of 
Publ ic P rosecu t ions a t t he re levan t t i m e conf i rmed t h a t he had b e e n in 
informal con tac t wi th the police before t he ac tua l decis ion was t a k e n on 
5 May 1987 to car ry out a police inves t iga t ion . In his evidence , he s t a t ed 
tha t the s t r a t e g y worked out had b e e n des igned to allow the police inqui ry 
to r u n one s t e p b e h i n d the in spec to r s ' inves t iga t ion , given t h a t the 
inspectors were pas s ing on the t r a n s c r i p t s of t he evidence which they 
were col lect ing from the app l i can t s . 

91 . T h e app l i can t s s t a t e d t h a t c o m p a r a t i v e r e sea r ch on fifteen of the 
C o n t r a c t i n g S t a t e s to the C o n v e n t i o n revea led t h a t only two - the U n i t e d 
K i n g d o m a n d I r e l and - failed to t r e a t the sor t of inves t iga t ion opened 
aga ins t t h e m by the inspec tors as falling wi th in t he d o m a i n of c r imina l 
p r o c e d u r e or as be ing subject to d u e process r e q u i r e m e n t s . H a d the 
inves t iga t ions aga ins t t h e m t a k e n place in one of t he o t h e r t h i r t e e n 
C o n t r a c t i n g P a r t i e s s tud ied , they would have b e e n given d u e not ice of 
the i r n a t u r e and p u r p o s e , t hus enab l ing t h e m to asser t the i r r ights 
effectively at a n ear ly s t age . T h e app l i can t s m a i n t a i n e d tha t M r S a u n d e r s 
never advanced this a r g u m e n t in his case before the Conven t i on 
ins t i tu t ions a n d the re fo re t he C o u r t ' s s t a t e m e n t on the m a t t e r in its 
j u d g m e n t (op. cit., p . 2068, § 80) is i r r e levan t . They , however , wished to 
add res s specifically this issue a n d m a i n t a i n e d in th is r ega rd t h a t , had they 
been provided wi th Art ic le 6 s a fegua rds , t he p roceed ings aga ins t t h e m 
would never have occur red . In t he a p p l i c a n t s ' submiss ion , t he C o u r t of 
Appea l in its second j u d g m e n t found on t h e facts t h a t t h e r e h a d b e e n 
coopera t ion be tween the inspec tors a n d o t h e r agenc ies , bu t it concluded, 
wi th re fe rence to Engl i sh a n d not C o n v e n t i o n law, t h a t such coopera t ion 
was not unlawful . 

92. T h e app l i can t s h igh l igh ted t he re levance of the C o u r t ' s j u d g m e n t 
in Condron v. the United Kingdom (no. 35718/97, E C H R 2000-V) to the i r 
compla in t u n d e r th is h e a d . T h e y s t a t e d t h a t , un l ike the C o n d r o n s , they 
were den ied the p ro t ec t i on of p re - t r i a l s a f egua rds which the C o u r t 
r e fe r red to as "pa r t i cu la r ly i m p o r t a n t " (loc. cit., § 60) . In this connec t ion , 
they r e m i n d e d t h e C o u r t t h a t they were obliged u n d e r law to a n s w e r the 
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i n spec to r s ' ques t ions u n d e r pa in of s anc t ion and in the absence of any 
w a r n i n g abou t the a r r a n g e m e n t s which t h e inspec tors had worked ou t 
wi th the p r o s e c u t i n g au tho r i t i e s or t he use which migh t be m a d e of t he 
repl ies . T h e app l i can t s r e i t e r a t e d t h e i r view t h a t t he c r imina l 
p roceed ings , c o n t e m p l a t e d as from 12 J a n u a r y 1987, would never have 
t a k e n place if they had been afforded the d u e process p ro tec t ion to which 
they were en t i t l ed u n d e r Art ic le 6 of t he Conven t ion . F u r t h e r m o r e , 
n o t w i t h s t a n d i n g the fact t h a t t he C o n d r o n s benef i ted from a r a n g e of 
p r o c e d u r a l s a f egua rds a t t h e p re - t r i a l s t a g e , t h e C o u r t found t h a t t h e r e 
had been a violat ion of Art ic le 6 § 1 of t he Conven t i on in t h a t t he t r ia l 
j u d g e ' s fai lure to give a n a d e q u a t e d i rec t ion to the j u r y could not be 
cu red on appea l since the C o u r t of Appea l was conce rned abou t t h e 
impac t of t he flawed d i rec t ion on the safety of the C o n d r o n s ' convict ions 
r a t h e r t h a n on the dis t inct ques t ion of fa i rness . In the a p p l i c a n t s ' 
submiss ion , if t he C o u r t was u n a n i m o u s in f inding t h a t t he C o n d r o n s ' 
r igh ts were viola ted, it m u s t follow t h a t t he i r r igh t s have also b e e n 
vio la ted , given the absence of any of t he "par t i cu la r ly i m p o r t a n t 
s a f e g u a r d s " ident if ied by the C o u r t in its j u d g m e n t in t h a t case . 

(b) The Government 

93. T h e G o v e r n m e n t m a i n t a i n e d t h a t this s a m e a r g u m e n t was also 
advanced by M r S a u n d e r s before t he Conven t i on ins t i tu t ions in his 
app l ica t ion . F u r t h e r m o r e , this compla in t was add re s sed in de ta i l by t h e 
C o u r t of Appea l a n d re jec ted . It was also re jec ted by the C o u r t in its 
j u d g m e n t in t he S a u n d e r s case ( j u d g m e n t c i ted above, p . 2068, § 80). 

94. T h e G o v e r n m e n t , in add i t ion , d i s p u t e d the app l i c an t s ' re l iance o n 
the r epo r t of the H o u s e of C o m m o n s Select C o m m i t t e e . T h e y a r g u e d t h a t , 
following a w ide - r ang ing inquiry in to t he invest igat ive powers of the D T I 
inspec tors , inc luding the r igh t s of the defence , the Select C o m m i t t e e h a d 
conc luded t h a t t h e r e was no need to r e c o m m e n d any major changes to t h e 
c u r r e n t sys tem. In pa r t i cu l a r , it was not r e c o m m e n d e d t h a t t he 
inves t iga t ion of t he inspec tors should be b r o u g h t to an end once it 
b e c a m e a p p a r e n t t h a t offences m i g h t have b e e n c o m m i t t e d or t h a t t h e 
inspec tors should be p rec luded from pass ing on m a t e r i a l s g a t h e r e d in t he 
course of t h e inves t iga t ion to t h e p r o s e c u t i n g a u t h o r i t i e s . In t h e 
G o v e r n m e n t ' s submiss ion , it was signif icant t h a t the C o u r t of Appea l 
had not found it necessa ry to refer to t he repor t when es tab l i sh ing as fact 
in the a p p l i c a n t s ' case t h a t t h e r e h a d been no abuse or i m p r o p e r collusion 
b e t w e e n t h e inspec to r s a n d the p r o s e c u t i n g a u t h o r i t i e s . 

95 . As t o the app l i c an t s ' re l iance on the C o u r t ' s Condron j u d g m e n t , t h e 
G o v e r n m e n t observed t h a t t he app l i can t s were not r e q u i r e d to coope ra t e 
wi th the police a n d the a l l ega t ion of i m p r o p e r collusion was re jec ted by 
the C o u r t of A p p e a l on the facts. T h e app l i can t s were r e q u i r e d to answer 
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t he in spec to r s ' ques t ions a n d use was m a d e of the i r answer s in the 
s u b s e q u e n t c r imina l p roceed ings . T h a t fact led t h e G o v e r n m e n t to 
concede t h a t Ar t ic le 6 § 1 had been b r e a c h e d to t h a t e x t e n t . 

2. The Court's assessment 

96. T h e C o u r t observes t h a t the app l i c an t s ' a l l ega t ion of i m p r o p e r 
collusion b e t w e e n the D T I inspec tors a n d the p r o s e c u t i n g au tho r i t i e s is 
based on the i r r e cons t ruc t i on of t he events which took place be tween 
D e c e m b e r 1986 and J a n u a r y 1987. T h e a p p l i c a n t s ' accoun t of the 
significance of those events for t he fairness of the i r t r ial is d r a w n from 
m a t e r i a l s which , they m a i n t a i n , only fully c a m e in to t he i r possession in 
t he m o n t h s p r e c e d i n g the second set of p roceed ings before t he C o u r t of 
Appea l . T h e G o v e r n m e n t , however , p lace a different i n t e r p r e t a t i o n on the 
events at issue a n d d r a w a t t e n t i o n to t he C o u r t of Appea l ' s careful 
analysis of t he app l i c an t s ' a l l ega t ion a n d its u l t i m a t e re ject ion of any 
factual basis for it. 

97. T h e C o u r t observes t h a t , w h e n faced wi th a d i spu t e over facts, it 
m u s t t u rn in t he first place to t he facts as found by the domes t i c 
a u t h o r i t i e s . It recal ls in this connec t ion tha t it is not wi th in its province 
to s u b s t i t u t e its own a s s e s s m e n t of t he facts for t h a t of t he d o m e s t i c cour ts 
and , as a g e n e r a l ru le , it is for t he se cour t s to assess t h e evidence before 
t h e m (see, for e x a m p l e , the E d w a r d s j u d g m e n t ci ted above, pp . 34-35, 
§ 3 4 ) . 

98. T h e C o u r t canno t overlook the fact t ha t the app l i can t s invoked this 
a l lega t ion before t he C o u r t of Appea l following the Sec re t a ry of S ta t e ' s 
decis ion to refer t he case back for review. T h a t a l lega t ion was carefully 
cons idered bu t u l t i m a t e l y re jec ted by the C o u r t of Appea l on t he facts 
(see p a r a g r a p h 61 above) . T h e cour t found: 

"We have carefully considered the effect of the events of November 1986 to October 
1987 in the light of all the documents. We conclude that to allow the inspectors to 
continue their inquiry and to bring in the police only in May 1987 was a proper course 
subject to two essentials: 

(1) That the inspectors were left to conduct their inquiries and interviews 
independently without instruction, briefing or prompting by the prosecuting authority. 
We arc quite satisfied that the inspectors themselves made that clear and abided by it. 
Counsel also laid down those ground rules correctly and they were observed ... 

(2) That the interviews were conducted fairly and unobjectionably. It was not 
suggested to the trial judge or before us that the inspectors could be criticised on this 
score. These were carefully structured sessions of proper length in suitable conditions. 
The appellants, experienced business men of high intelligence, were each represented 
either by counsel (usually Queen's Counsel) or a senior solicitor. The questions were put 
scrupulously fairly and the Code laid down in the Pergamon case ... was observed." 



350 I.J.L. AND OTHERS v. THE UNITED KINGDOM JUDGMENT 

99. T h e C o u r t , for i ts p a r t , m u s t give d u e weight to this f inding, 
r e a c h e d as it was af ter l eng thy adver sa r i a l a r g u m e n t and in the l ight of 
all t he m a t e r i a l s a s sembled by the a p p l i c a n t s ' lawyers in suppor t of the i r 
case . O n the basis of its own careful e x a m i n a t i o n of these m a t e r i a l s , t he 
C o u r t does not cons ider t h a t t he C o u r t of Appea l ' s a s s e s s m e n t of the 
evidence or e s t a b l i s h m e n t of the facts can be i m p e a c h e d on the g r o u n d 
tha t they were mani fes t ly u n r e a s o n a b l e or in any o t h e r way a rb i t r a ry . 

100. T h e app l i can t s place p a r t i c u l a r e m p h a s i s on t he fact t h a t t he 
C o u r t of Appea l r e a c h e d its conclus ion wi th re fe rence to the to l e rance 
shown by d o m e s t i c law to the a l leged collusion in t he sec tor a t issue and 
failed to cons ider t he in fo rmat ion exchanges b e t w e e n the inspec tors a n d 
o t h e r agenc ies from the perspec t ive of the p r o c e d u r a l fa i rness sa feguards 
e n s h r i n e d in Art ic le 6 of t he Conven t i on . O n this point , t he app l i can t s a r e 
cor rec t since t he C o u r t of Appea l did not have r e g a r d to the in f r ingemen t 
of t he a p p l i c a n t s ' r ight not to i n c r i m i n a t e themse lves which re su l t ed from 
the use m a d e by the p rosecu t ion of i n fo rma t ion which d o m e s t i c law 
compel led t h e m to provide on pa in of sanc t ion . However , t he app l i can t s 
a r e not cor rec t in the i r a s se r t ion t h a t a legal r e q u i r e m e n t for an 
individual to give in fo rmat ion d e m a n d e d by an a d m i n i s t r a t i v e body 
necessar i ly infr inges Art ic le 6 of t he Conven t i on . 

T h e C o u r t cons iders t h a t w h e t h e r or not in fo rma t ion ob t a ined u n d e r 
compul so ry powers by such a body viola tes t he r ight to a fair h e a r i n g 
m u s t be s e e n from the s t a n d p o i n t of t he use m a d e of t h a t i n fo rma t ion 
at the t r ia l . It is t he app l i c an t s ' view t h a t , at t he in terv iew s t age , t he 
inspec tors were in effect d e t e r m i n i n g a "c r imina l c h a r g e " wi th in the 
m e a n i n g of Art ic le 6 § 1 a n d on t h a t accoun t t he g u a r a n t e e s laid down 
in Art ic le 6 should have been appl ied to t h e m . T h e C o u r t does not accept 
t h a t submiss ion a n d refers in th is connec t ion to t he n a t u r e a n d pu rpose 
of inves t iga t ions conduc t ed by D T I inspec to r s . It observes t h a t , in its 
j u d g m e n t in t he case of Fayed v. t he U n i t e d K i n g d o m , t h e C o u r t held 
t h a t the funct ions p e r f o r m e d by the inspec to r s appo in t ed u n d e r 
sect ion 432(2) of the C o m p a n i e s Act 1985 w e r e essent ia l ly inves t igat ive 
in n a t u r e a n d t h a t t hey did not ad jud ica te e i t he r in form or in s u b s t a n c e . 
T h e i r pu rpose was to a sce r t a in a n d record facts which migh t 
s u b s e q u e n t l y be used as t he basis for ac t ion by o t h e r c o m p e t e n t 
a u t h o r i t i e s - p ro secu t i ng , r egu la to ry , d isc ipl inary or even legislat ive 
( j udgmen t of 21 S e p t e m b e r 1994, Series A no. 294-B, p. 47, § 61). As 
s t a t e d in t h a t case , a r e q u i r e m e n t t h a t such a p r e p a r a t o r y inves t iga t ion 
should be subject to t he g u a r a n t e e s of a jud ic ia l p r o c e d u r e as set for th in 
Art ic le 6 § 1 would in prac t ice undu ly h a m p e r t he effective r egu l a t i on in 
t he publ ic i n t e r e s t of complex financial a n d c o m m e r c i a l act ivi t ies (ibid., 
p . 48 , § 62) . It is to be f u r t h e r observed t h a t t he C o u r t in its S a u n d e r s 
j u d g m e n t impl iedly conf i rmed this a p p r o a c h ( j udgmen t ci ted above, 
p . 2064, § 67) . 
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101. T h e C o u r t r e i t e r a t e s i ts view t h a t the cen t r a l issue ra i sed by the 
app l i c an t s ' c o m p l a i n t is t he use m a d e at t he i r t r ia l of the evidence which 
they were obl iged u n d e r law to give to t he inspec to r s . T h e C o u r t has found 
t h a t p a r t i c u l a r gr ievance s u b s t a n t i a t e d on t h e m e r i t s a n d it cons iders t h a t 
the a p p l i c a n t s ' c la im t h a t Ar t ic le 6 g u a r a n t e e s should have a t t a c h e d 
a l ready at t h e s t age of t he p roceed ings before t he inspec tors does not in 
a n y w a y a l t e r t h a t conclusion. A l t h o u g h the th i rd appl ican t has specifically 
p leaded t h a t in t he absence of t he t r a n s c r i p t s a p rosecu t ion could never 
have b e e n m o u n t e d aga ins t h i m , and the o t h e r app l i can t s also cons ider 
this t r u e of t he i r cases , t he C o u r t canno t specu la t e as to t he o t h e r m e a n s 
which the p r o s e c u t i n g a u t h o r i t i e s could have deployed in o r d e r to put 
t h e m on t r ia l . In any event , Art ic le 6 of t he Conven t i on does not 
g u a r a n t e e an appl ican t the r ight not to be p ro secu t ed . It g u a r a n t e e s him 
the r ight to a fair p r o c e d u r e in t he d e t e r m i n a t i o n of t he c h a r g e s b r o u g h t 
aga ins t h im . T h e C o u r t , for the r ea sons s t a t e d , has conc luded t h a t the 
app l i can t s did not enjoy a fair p r o c e d u r e . 

102. In t h e light of t he above cons ide ra t ions , t he C o u r t finds t h a t t h e r e 
has b e e n no violat ion of Art ic le 6 § 1 of the C o n v e n t i o n as r ega rds 
t he a l leged i m p r o p e r collusion b e t w e e n the D T I inspec tors a n d the 
p rosecu t ing au tho r i t i e s . 

C. A l l e g e d n o n - d i s c l o s u r e o f m a t e r i a l s o f r e l e v a n c e to the 
a p p l i c a n t s ' d e f e n c e 

103. T h e app l i can t s ave r r ed t h a t t he p rosecu t ion de l ibe ra t e ly wi thhe ld 
m a t e r i a l s of re levance to the i r defence a n d t hus den ied t h e m a fair 
p r o c e d u r e in t h e d e t e r m i n a t i o n of the c h a r g e s b r o u g h t aga ins t t h e m . 

104. T h e G o v e r n m e n t m a i n t a i n e d t h a t t he a p p l i c a n t s ' compla in t did 
not give rise to a b r e a c h of Art ic le 6 § 1. 

/. The parties' submissions on the issue of non-disclosure 

(a) The applicants 

105. T h e app l ican t s s t a t e d t h a t t h r e e yea r s e lapsed from the d a t e w h e n 
they first b e c a m e aware of m a t e r i a l s which h a d not been disclosed before or 
d u r i n g the i r t r ial a n d the d a t e w h e n final disclosure was actual ly m a d e . It 
took a n o t h e r two years before t he au tho r i t i e s g r a n t e d t h e m au tho r i sa t ion 
to use t he m a t e r i a l s for the purposes of the Conven t ion proceed ings . T h e 
res i s tance of t he au tho r i t i e s to d isc losure i l lus t ra ted the i r concern about 
t he app l i c an t s ' be ing appr i sed abou t t he impermiss ib le d e g r e e of co
ope ra t ion be tween the agencies in b r ing ing t h e m to t r ia l . 
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106. T h e refusal to disclose t he m a t e r i a l s on g rounds of publ ic in te res t 
i m m u n i t y or legal professional privilege took no account of the r igh ts of t he 
defence. T h e app l ican t s s t a t e d in this connec t ion t h a t the t r ia l j u d g e in t he 
voir dire p roceed ings did not see the d o c u m e n t s in respect of which the 
p rosecu t ion c la imed i m m u n i t y and accordingly never assessed w h e t h e r 
t he con ten t of the d o c u m e n t s was of such a n a t u r e t h a t the i r non
disclosure ou twe ighed the in t e re s t s of jus t i ce . In consequence , the i r r ight 
to an adversa r ia l p r o c e d u r e h a d b e e n severely impa i r ed . F u r t h e r m o r e , in 
its s e c o n d j u d g m e n t t he C o u r t of Appea l did not add res s this issue from the 
angle of the fairness r e q u i r e m e n t s u n d e r Ar t ic le 6 of the Conven t ion since 
it did not focus on the s tage when the app l ican t s were actual ly c h a r g e d and 
en t i t l ed to the p rocedura l sa feguards i n h e r e n t in the Conven t ion not ion of 
"fa i rness" . 

107. T h e app l i can t s fu r the r s t ressed t h a t it was cen t r a l to the i r 
defence aga ins t the a l l ega t ions of d i shones ty t h a t the i r ac t ions were 
cons i s ten t wi th n o r m a l stock m a r k e t p rac t i ce . T h e y c o n t e n d e d t h a t t h e 
th i rd appl icant had appl ied on 20 N o v e m b e r 1989 to ob ta in evidence in 
this respec t from the Ci ty Pane l on T a k e o v e r s and M e r g e r s . Desp i t e t he 
p rosecu t ion ' s c la im t h a t it was p r o t e c t e d by publ ic i n t e r e s t i m m u n i t y , t he 
tr ial j u d g e o r d e r e d t he evidence to be m a d e avai lable to t he defence wi th 
re fe rence to t he A t t o r n e y - G e n e r a l ' s Gu ide l ines on Disc losure . However , 
t h e r e was m u c h m o r e re levan t m a t e r i a l in t he p rosecu t ion ' s possession 
which should have b e e n disclosed before or a t t he t r ia l , inc lud ing 
m a t e r i a l s on the o p e r a t i o n of t he s h a r e i n d e m n i t y sys tem in t he con tex t 
of o t h e r t akeover s . T h a t m a t e r i a l only c a m e to l ight w h e n it was disclosed 
for the pu rpose s of the second G u i n n e s s t r ia l . T h e C o u r t of Appea l ru led 
in the i r favour t h a t t h a t m a t e r i a l should also have been disclosed to t he 
app l i can t s . R e g r e t t a b l y , t he app l i can t s s t a t ed , it also found t h a t this 
p rocedu ra l i r r egu la r i t y occas ioned no pre judice to t h e m . However , in 
view of the i r submiss ions on the impermiss ib l e d e g r e e of coopera t ion 
b e t w e e n the inspec to r s a n d o t h e r agenc ies , inc lud ing wi th respec t to the 
use of the t r a n s c r i p t s of t he i r in te rv iews , it had to be concluded t h a t t he 
p roceed ings looked at as a whole were unfai r . 

108. In the app l i c an t s ' submiss ion , t he un fa i rness of the i r t r ia l was 
fu r the r c o m p o u n d e d by the fact t h a t the a u t h o r i t i e s also failed to 
disclose t h a t t he i n spec to r s ' inves t iga t ion af ter 12 J a n u a r y 1987 h a d b e e n 
de l ibe ra te ly t r a n s f o r m e d in to a p r o c e d u r e involving the d e t e r m i n a t i o n of 
c r imina l cha rges aga ins t the app l i can t s . T h e y a r g u e d t h a t t hey should 
have been pu t on not ice t h a t t he i r legal s i tua t ion had c h a n g e d in o r d e r to 
enab le t h e m to a d a p t t he i r conduct accordingly in the l ight of the 
p r o c e d u r a l r e q u i r e m e n t s of bo th Art ic les 5 a n d 6 of t he Conven t ion . 

109. T h e app l i can t s fu r the r recal led t h a t in Rome and Davis v. the United 
Kingdom ( [ G C ] , no. 28901/95 , E C H R 2000-11) t he C o u r t ru led t h a t the 
p r o c e d u r e before t he C o u r t of Appea l in t h a t case was not sufficient to 
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r e m e d y t h e unfa i rness caused a t those a p p l i c a n t s ' t r ia l by t he absence of 
any sc ru t iny of i n fo rma t ion wi thhe ld by the t r ia l j u d g e on g rounds of 
publ ic i n t e r e s t i m m u n i t y . T h e app l i can t s cons ide red t h a t t h e facts of 
the i r case w e r e s t r ik ingly s imi lar . At t r ia l , t he p rosecu t ion dec ided upon 
the scope of the claim to publ ic in te res t i m m u n i t y a n d the p rosecu t ion also 
dec ided m o r e genera l ly on the scope of d isc losure of t he o t h e r m a t e r i a l . I ts 
decisions on t he se m a t t e r s were not open to review at t r ia l a n d they 
r e m a i n e d uncha l l engeab l e on a p p e a l to the C o u r t of Appea l . Even after 
the wi thhe ld m a t e r i a l was re fe r red to in t he second G u i n n e s s t r ia l , it was 
not disclosed to t he app l i can t s unt i l yea r s l a te r , and only t h e n desp i te 
i n t e r m i n a b l e p reva r i ca t ion by the a u t h o r i t i e s . T h e disc losure , w h e n it 
c a m e , was p i ecemea l a n d delayed. W h e n the m a t t e r c a m e back before 
t h e C o u r t of Appea l it could only rely on the t r a n s c r i p t s of t he tr ial 
p roceed ings to m a k e its ex post facto a s s e s s m e n t of issues which would 
have b e e n viewed different ly by t he t r ia l j u d g e a n d t h e j u ry . 

110. T h e app l i can t s r e m i n d e d the C o u r t t h a t , as wi th the issue of 
i m p r o p e r collusion, M r S a u n d e r s had neve r compla ined abou t t he impac t 
of non-disc losure on the fairness of his t r ia l in his app l ica t ion to the 
Conven t i on ins t i tu t ions . 

(b) The Government 

111. T h e G o v e r n m e n t s t ressed t h a t th is compla in t too was ra ised 
before t he C o u r t of Appea l in t he a p p l i c a n t s ' second appea l as well as 
before t he E u r o p e a n C o u r t of H u m a n Righ t s in t he S a u n d e r s case . T h e 
compla in t was re jec ted a t b o t h in s t ances . As to t he C o u r t of Appea l 
p roceed ings , the G o v e r n m e n t ave r red t h a t t he se were a d e q u a t e to cure 
any defects in t he fa i rness of t he a p p l i c a n t s ' t r ia l which m i g h t have 
occur red as a resu l t of non-disc losure of m a t e r i a l pr ior to t h a t t r ia l . T h e y 
s t r e s sed t h a t t he d o c u m e n t s at issue w e r e provided to the app l i can t s pr ior 
to t he 1995 C o u r t of Appea l h e a r i n g , w e r e t he subject of de ta i l ed 
submiss ions by t h e m and were cons ide red in de ta i l by t he C o u r t of 
Appea l . F u r t h e r m o r e , t he C o u r t of A p p e a l pla inly did inqu i re in to the 
issue of fa i rness since it e x a m i n e d the a l l ega t ions m a d e by t h e app l ican t s 
and in a de ta i l ed , r ea soned j u d g m e n t re jec ted t h e m on the basis of 
f indings of fact t h a t (a) t h e r e h a d b e e n no abuse or i m p r o p e r collusion 
and (b) , in re la t ion to Ci ty t akeove r p rac t i ce d o c u m e n t s , t h a t non
disclosure occasioned no pre judice to the app l i can t s . In these 
c i r c u m s t a n c e s , t he ques t i on of t h e safety of t he app l i c an t s ' conviction 
u n d e r d o m e s t i c law and the issue of fa i rness wi th in t he m e a n i n g of 
Art ic le 6 of t he C o n v e n t i o n could be p rope r ly a s s imi la t ed . In the 
G o v e r n m e n t ' s conclusion, a n d for t he reasons j u s t given, t he C o u r t ' s 
j u d g m e n t in Rome and Davis, like t h a t of Condron (both ci ted above) , does 
not assist t he app l i c an t s ' case u n d e r Art ic le 6. 
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2. The Court's assessment 

112. As to t he a p p l i c a n t s ' g e n e r a l submiss ion t h a t non-disc losure had a 
d a m a g i n g effect on the i r r ight to an adver sa r i a l p r o c e d u r e , t he C o u r t 
recal ls t ha t it is a f u n d a m e n t a l aspect of the r ight to a fair t r ia l t h a t 
c r imina l p roceed ings , inc lud ing the e l e m e n t s of such p roceed ings which 
r e l a t e to p r o c e d u r e , should be adversa r i a l a n d t h a t t h e r e should be 
equa l i ty of a r m s b e t w e e n the p rosecu t ion and defence . T h e r igh t to an 
adver sa r i a l t r ial m e a n s , in a c r imina l case , t h a t bo th p rosecu t ion a n d 
defence m u s t be given t h e o p p o r t u n i t y to have knowledge of a n d 
c o m m e n t on the obse rva t ions fded and the evidence a d d u c e d by the 
o t h e r p a r t y (see the B r a n d s t e t t e r v. A u s t r i a j u d g m e n t of 28 A u g u s t 1991, 
Ser ies A no. 211 , pp . 27-28, §§ 66-67; and Rome and Davis c i ted above, § 60) . 
In add i t ion Art ic le 6 § 1 r equ i r e s t h a t t he p rosecu t ion au tho r i t i e s should 
disclose to t he defence all m a t e r i a l evidence in the i r possession for or 
aga ins t t he accused (see the E d w a r d s j u d g m e n t c i ted above, p . 35, § 36, 
a n d Rome and Davis c i ted above, § 60) . 

113. T h e C o u r t observes t h a t t he app l i can t s essent ia l ly compla in t h a t 
t he p rosecu t ion should have m a d e avai lable to t h e m , firstly, m a t e r i a l s 
which conf i rmed t h e i r view t h a t t h e r e h a d been i m p r o p e r collusion 
b e t w e e n the D T I inspec tors a n d o t h e r agencies and , secondly, m a t e r i a l s 
which only e m e r g e d d u r i n g the second G u i n n e s s t r ia l r e l a t i n g to 
t akeover p rac t i ces in t he Ci ty of London (see p a r a g r a p h 53 above) . 

114. T h e C o u r t observes t h a t all of the m a t e r i a l s at issue were 
disclosed to t he app l i can t s before t he s t a r t of t he C o u r t of Appea l 
p roceed ings . T h e app l i can t s had a full ojaportunity to p e r s u a d e t he C o u r t 
of Appea l t h a t t he i r convict ions were unsafe on account of the 
p rosecu t ion ' s fai lure to disclose m a t e r i a l s which m a y have ass i s ted the i r 
defence . T h e C o u r t of A p p e a l extensively reviewed the m a t e r i a l s at issue 
and cons idered t he possible pre judice which the i r non-disc losure m i g h t 
have h a d on the fa i rness of the i r t r ia l . 

115. As r e g a r d s the d o c u m e n t s which the app l i can t s rely on in suppor t 
of the i r a l l ega t ion of i m p r o p e r collusion, the C o u r t recal ls t h a t t he C o u r t 
of Appea l s t a t ed : 

"In any event, having seen all the documents, we have ... reached the conclusion that 
there was no abuse of process or improper collusion." 

T h e C o u r t has s tud ied t he var ious m a t e r i a l s which were r e l eased to t he 
app l i can t s in the per iod before t he second set of p roceed ings in the C o u r t 
of Appea l . However , t hey do not a l t e r i ts ea r l i e r view t h a t the coopera t ion 
b e t w e e n the inspec tors and o t h e r agenc ies did not infr inge the i r r ight to a 
fair t r ial u n d e r Art ic le 6 a n d t h a t t he essence of this compla in t r e l a t e s to 
t he fa i rness of a l lowing the p rosecu t ion to m a k e use of t he t r a n s c r i p t s of 
t he evidence which they gave to the inspec to r s . 
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116. T h e C o u r t no tes t h a t , as r e g a r d s t he m a t e r i a l s on Ci ty of London 
t akeove r p rac t ices , the C o u r t of Appea l observed: 

"In the case of all four appellants, whilst we have held that the undisclosed material 
should have been disclosed, we are satisfied that the procedural irregularity which 
occurred as a result of non-disclosure in fact occasioned no prejudice to them. The 
verdicts of the jury would inevitably have been the same had disclosure been made." 

117. In the C o u r t ' s opinion, t he p a r t i c u l a r defect ident i f ied by the 
C o u r t of Appea l was r e m e d i e d by the s u b s e q u e n t a n d ex tens ive review of 
t he issue conduc t ed by the C o u r t of Appea l in the re fe rence p roceed ings 
(see , in th is r espec t , t he Adolf v. A u s t r i a j u d g m e n t of 26 M a r c h 1982, 
Ser ies A no. 49, pp . 17-19, §§ 38-41; mutatis mutandis, t h e De C u b b e r 
v. Be lg ium j u d g m e n t of 26 O c t o b e r 1984, Series A no. 86, p . 19, § 33; and 
the E d w a r d s j u d g m e n t ci ted above, p . 35 , § 39). 

118. T h e C o u r t observes t h a t t he app l i c an t s ' case is to be 
d i s t ingu i shed from the c i r c u m s t a n c e s unde r ly ing Rowe and Davis, in which 
t h e C o u r t found t h a t t h e p rosecu t ion ' s fa i lure to lay evidence before t he 
tr ial j u d g e to p e r m i t h im to ru le on the ques t i on of disclosure depr ived the 
l a t t e r app l i can t s of a fair t r ial (loc. cit., § 66). It notes in this connec t ion 
t h a t , a n d in con t r a s t to t he posi t ion in Rowe and Davis, t he p r e sen t 
app l i can t s had received all the m a t e r i a l s which had not been disclosed to 
t h e m by the s t age of t he second set of appea l p roceed ings a n d the C o u r t of 
A p p e a l was able to cons ide r t he i m p a c t of t he new m a t e r i a l on t he safety of 
t he convict ion in the light of d e t a i l e d a r g u m e n t from the i r defence 
lawyers . T h e C o u r t recal ls t h a t , in acco rdance wi th its decis ion on the 
scope of t he case , it is not open to t he app l i can t s , wi th re fe rence to the i r 
a r g u m e n t s on non-disc losure , to i m p u g n the fa i rness of t he p roceed ings 
from t h e s t andpo in t of t he i r inabil i ty to s u m m o n wi tnesses in the i r 
defence (see p a r a g r a p h s 75-76 above) . However , t h e fact t h a t this 
possibil i ty was open to t h e m bu t not t a k e n u p m u s t a lso weigh in the 
ba l ance w h e n assess ing w h e t h e r t he second set of appea l p roceed ings 
were capab le of cu r ing any pre judice which the app l i can t s m a y have 
suffered on account of t he p rosecu t ion ' s failure to disclose d o c u m e n t s to 
t h e m . 

119. It follows t h a t t h e r e has been no violat ion of Ar t ic le 6 § 1 of the 
C o n v e n t i o n u n d e r th is head of comp la in t . 

D. A l l e g e d u n r e a s o n a b l e n e s s o f the l e n g t h o f t h e c r i m i n a l 
p r o c e e d i n g s 

120. T h e app l i can t s m a i n t a i n e d t h a t t h e c r imina l p roceed ings aga ins t 
t h e m las ted e ight years and ten m o n t h s , which m u s t be cons ide red a n 
u n r e a s o n a b l e l eng th of t i m e a n d the re fo re a b r e a c h of Ar t ic le 6 § 1 of the 
Conven t i on . 
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121. T h e G o v e r n m e n t d i spu t ed t he app l i can t ' s ca lcu la t ion of the 
per iod to be cons ide red a n d m a i n t a i n e d t h a t t h e r e h a d b e e n no b r e a c h of 
t h e r ea sonab l e - t ime r e q u i r e m e n t in the c i r c u m s t a n c e s of t he case . 

/. The parties'submissions 

(a) The applicants 

122. In t he a p p l i c a n t s ' submiss ion , they w e r e subject to a c r imina l 
c h a r g e as of 12 J a n u a r y 1987 since on t h a t d a t e a decis ion was t a k e n to 
use t h e evidence g a t h e r e d by the DTI inspec tors in t he course of the 
in terviews for the pu rposes of p r o s e c u t i n g t h e m . T h e p roceed ings ended 
wi th t h c j u d g m e n t of the C o u r t of Appea l of 27 N o v e m b e r 1995 a r i s ing out 
of the Sec re t a ry of S t a t e ' s r e fe rence . 

123. T h e app l i can t s ins is ted t h a t t h e t i m e which e lapsed b e t w e e n t h e 
d a t e of the del ivery of t he first j u d g m e n t of t he C o u r t of Appea l in May 
1991 and the d a t e of t he Sec re t a ry of S t a t e ' s decision to refer t h e i r case 
back to t he C o u r t of Appea l on 22 D e c e m b e r 1994 had to be t a k e n in to 
account , since th is p r o c e d u r e had to be invoked on account of t he fact 
t ha t the p rosecu t ion had de l ibe ra t e ly wi thhe ld m a t e r i a l s of a s s i s t ance to 
t he defence . T h e r e s i s t ance of t he a u t h o r i t i e s to disclosing the m a t e r i a l s 
had been m a i n t a i n e d in the p h a s e u l t i m a t e l y l ead ing to t he re fe r ra l 
decision a n d had inevi tably de layed t h e t a k i n g of t h a t decis ion. T h e 
C o u r t of Appea l in its second j u d g m e n t ru led t h a t the m a t e r i a l s should 
have b e e n disclosed to t he defence before t he i r t r ia l . In the a p p l i c a n t s ' 
submiss ion , this showed t h a t t he de lay in t he p roceed ings h a d to be 
a t t r i b u t e d to t he a u t h o r i t i e s . T h e y fu r the r cr i t ic ised the l eng th of t he 
e l even -mon th per iod t a k e n by the C o u r t of Appea l to cons ider t he 
p a r t i e s ' a r g u m e n t s a n d del iver its second j u d g m e n t . 

(b) The Government 

124. T h e G o v e r n m e n t repl ied t h a t t he second a n d th i rd app l i can t s had 
ra ised th is compla in t only wi th respec t to t he t ime t a k e n by the S e c r e t a r y 
of S t a t e to refer t he i r case back to the C o u r t of Appea l . However , n e i t h e r 
of the app l i can t s h a d t a k e n any s teps u n d e r d o m e s t i c law to r e q u i r e t he 
S e c r e t a r y of S t a t e t o exped i t e t h e t a k i n g of his decision. T h e G o v e r n m e n t 
s u b m i t t e d t h a t it would have been open to t he app l i can t s to seek an o r d e r 
of m a n d a m u s in th is connec t ion . 

125. In an a l t e r n a t i v e submiss ion , the G o v e r n m e n t m a i n t a i n e d t h a t 
the second and th i rd app l i can t s were not c h a r g e d ea r l i e r t h a n 13 O c t o b e r 
1987 and 23 M a r c h 1988 respect ively, a l t h o u g h they conceded t h a t since 
t he th i rd appl ican t had been a r r e s t e d in t h e U n i t e d S t a t e s on 
30 S e p t e m b e r 1987 this l a t t e r d a t e could be c o n s t r u e d as t he ear l ies t 
d a t e w h e n he was c h a r g e d . F u r t h e r m o r e , t he to ta l per iod of some t h r e e 
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yea r s a n d eight m o n t h s which e lapsed b e t w e e n the d a t e of cha rge and the 
j u d g m e n t of t he C o u r t of A p p e a l in May 1991 upho ld ing t he i r convict ion 
could not be r e g a r d e d as u n r e a s o n a b l e in l eng th . T h e G o v e r n m e n t invited 
t he C o u r t to have r e g a r d to t he complex i ty of t h e case , as exempl i f ied in 
t he fact t h a t the first j u d g m e n t of the C o u r t of Appea l r a n to e ighty-seven 
pages . 

126. T h e G o v e r n m e n t s t ressed t h a t , w h e n assess ing the reason
ab leness of t he l eng th of t he c r imina l p roceed ings , no accoun t should 
be t a k e n of t h e p roceed ings a f te r t h e C o u r t of Appea l ' s j u d g m e n t in 
M a y 1991, since w h a t followed was the resu l t of the exerc ise of a wholly 
excep t iona l a n d d i sc re t iona ry r e m e d y . In t he a l t e r n a t i v e , t hey p leaded 
t h a t t he per iod b e t w e e n May 1991 a n d the d a t e of t he app l i c an t s ' 
r e q u e s t s for a r e fe rence to be m a d e ( J a n u a r y 1993 as r e g a r d s t he th i rd 
app l i can t ; F e b r u a r y 1993 as r e g a r d s the second app l i can t ; a n d j u n e 1993 
as r e g a r d s t h e first app l i can t ) shou ld be exc luded , given t h a t no 
p roceed ings took place d u r i n g tha t per iod . It was inevi table t h a t the 
decis ion of t he Sec re t a ry of S t a t e to refer t he case back to t he C o u r t of 
Appea l in D e c e m b e r 1994 was m a r k e d by delay given t h a t t he Serious 
F r a u d Office had to inves t iga te t he a l l ega t ions which the app l i can t s had 
m a d e in respec t of the w i thho ld ing of evidence from t h e defence . In 
add i t i on , t he l e n g t h of t he per iod b e t w e e n the d a t e of t h e re fe rence of 
t he whole case back to t he C o u r t of A p p e a l a n d the del ivery of t he C o u r t 
of Appea l ' s second j u d g m e n t on 27 N o v e m b e r 1995 was exp la ined in t e r m s 
of t he complex i ty of the issues before t he cour t . 

127. In the G o v e r n m e n t ' s view, even if t he events s u r r o u n d i n g the 
re fe rence a n d the del ivery of t he C o u r t of Appea l ' s second j u d g m e n t 
were to be t a k e n in to account , t he l eng th of t he p roceed ings viewed as a 
whole , and hav ing p a r t i c u l a r r e g a r d to t he complex i ty of t he case , did not 
exceed a r ea sonab le t i m e . 

2. The Court's assessment 

(a) The period to be taken into consideration 

128. T h e C o u r t m u s t a sce r t a in t h e per iod to be cons ide red for 
assess ing w h e t h e r or not the c r i m i n a l cha rges aga ins t t he app l ican t s 
were d e t e r m i n e d wi th in a r ea sonab l e t i m e . It no tes t h a t t h e pa r t i e s 
d i s p u t e t he m a n n e r of ca lcu la t ing the l e n g t h of this per iod. 

129. T h e C o u r t no tes t h a t t he app l i can t s inc lude in the i r ca lcu la t ion of 
t h e r e l evan t per iod t he t i m e b e t w e e n the close of t he C o u r t of Appea l 
p roceed ings (16 May 1991) a n d the d a t e of the H o m e Sec re ta ry ' s 
decis ion to refer the i r cases back to t he C o u r t of A p p e a l (22 D e c e m b e r 
1994). 
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130. T h e C o u r t does not accept t h a t th is per iod shou ld f ea tu re in the 
a s s e s s m e n t of the re levan t t ime - f r ame . It observes t h a t t he app l i can t s 
ac t iva ted the re fe rence p rocedure u n d e r sect ion 17(1) (a) of the C r i m i n a l 
Appea l Act 1968 af ter they had become a w a r e t h a t m a t e r i a l s favourable 
to the i r defence had not b e e n disclosed by the p rosecu t ion at t he i r t r ia l . 
T h e app l i can t s pu t this d a t e a t 3 A u g u s t 1992. I r respec t ive of t he impac t 
which tha t cons ide ra t ion m a y have on the a p p l i c a n t s ' view of t he 
beg inn ing of t he per iod rel ied on, the C o u r t canno t accept t h a t t h a t 
per iod was in any way c h a r a c t e r i s e d by the d e t e r m i n a t i o n of c r imina l 
c h a r g e s aga ins t t h e m . D u r i n g the major pa r t of t h a t per iod the 
Sec re t a ry of S t a t e was a s s e m b l i n g evidence to assist h im in the exercise 
of his d i scre t ion as to w h e t h e r or not to refer the a p p l i c a n t s ' case back to 
t h e C o u r t of Appea l . 

In the C o u r t ' s opin ion , the period r a n from the d a t e of the Sec re t a ry of 
S t a t e ' s decis ion to refer the case back (22 D e c e m b e r 1994). It e n d e d wi th 
t he d a t e of del ivery of the C o u r t of Appea l ' s second j u d g m e n t 
(27 N o v e m b e r 1995). For t h a t r eason , t he C o u r t cons iders t h a t it is not 
necessa ry to p r o n o u n c e on the G o v e r n m e n t ' s claim t h a t t he second and 
th i rd app l i can t s failed to e x h a u s t d o m e s t i c r e m e d i e s in respec t of the i r 
compla in t (see p a r a g r a p h 124 above) . 

131. Nor for t he r ea sons given ea r l i e r can the C o u r t accept t h a t t i m e 
should be t a k e n to r u n as from the d a t e of t he app l i c an t s ' in terviews wi th 
t he inspec tors . It r e i t e r a t e s t h a t in c r imina l m a t t e r s t h e " r ea sonab le 
t i m e " r e q u i r e m e n t in Art ic le 6 § 1 begins to r u n as soon as a pe r son is 
" cha rged" : this m a y occur on a d a t e pr ior to the case c o m i n g before the 
t r ia l cour t , such as t he d a t e of t he a r r e s t , t he d a t e w h e n the pe r son 
conce rned was officially notified t h a t he was to be p r o s e c u t e d or w h e n 
the p r e l i m i n a r y inves t iga t ion was opened . T h e t e r m " c h a r g e " , for t he 
pu rposes of Art ic le 6 § 1, m a y be def ined as " t he official not i f icat ion 
given to a n individual by t he c o m p e t e n t a u t h o r i t y of a n a l l ega t ion t h a t he 
has c o m m i t t e d a c r imina l offence", a def ini t ion t h a t also co r r e sponds to 
t he tes t w h e t h e r t he s i t ua t ion of t he suspec t has been " subs tan t i a l ly 
af fec ted" (see t he H o z e e v. t he N e t h e r l a n d s j u d g m e n t of 22 May 1998, 
Reports 1998-111, p . 1100, § 43) . T h e C o u r t conf i rms in this con tex t its 
view t h a t t he inspec tors were not e n g a g e d in t he d e t e r m i n a t i o n of 
c r imina l c h a r g e s aga ins t t he app l i can t s . It fu r the r recal ls t h a t it has 
re jec ted t he a p p l i c a n t s ' submiss ions t h a t the inspec tors were ac t ing in 
collusion wi th t he a u t h o r i t i e s in an a t t e m p t to lay t he basis of the i r 
s u b s e q u e n t p rosecu t ion . For t he se r easons , the C o u r t cons iders t h a t t ime 
should be t a k e n to r u n for t he pu rposes of ca lcu la t ing the re levant per iod 
as from the d a t e of t he laying of c h a r g e s aga ins t t h e first a n d second 
app l i can t s a n d the d a t e of a r r e s t of the th i rd app l i can t , namely : 
8 O c t o b e r 1987, 13 O c t o b e r 1987 a n d 30 S e p t e m b e r 1987 (see 
p a r a g r a p h s 24, 25 a n d 20 above) . 
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132. H a v i n g r ega rd to the above cons ide ra t ions , t h e C o u r t concludes 
t h a t t he l eng th of t he per iod a t issue b e g a n on the l a s t - m e n t i o n e d da t e s 
a n d e n d e d wi th the del ivery of t he C o u r t of Appea l ' s second j u d g m e n t on 
25 N o v e m b e r 1995, to t he exclus ion of t he per iod b e t w e e n 16 M a y 1991 
a n d 24 D e c e m b e r 1994 for t h e r ea sons s t a t e d ear l ie r . T h e p roceed ings 
t hus l a s ted abou t four a n d a half yea r s in to ta l . 

(b) Reasonableness of the length of the proceedings 

133. T h e C o u r t will assess t he r ea sonab l enes s of t he l eng th of the 
p roceed ings in t he l ight of t he c i r c u m s t a n c e s of t he case a n d having 
r e g a r d to t he c r i t e r i a laid down in its case-law, in p a r t i c u l a r t he 
complex i ty of t he case a n d t h e conduct of the app l i can t s and of 
t he re levan t au tho r i t i e s . O n t h e l a t t e r point , w h a t is a t s t ake for 
t h e app l i can t s has also to be t a k e n in to account (see, a m o n g o the r 
a u t h o r i t i e s , t he Philis v. G r e e c e (no. 2) j u d g m e n t of 27 J u n e 1997, 
Reports 1997TV, p. 1083, § 35 , and the P o r t i n g t o n v. G r e e c e j u d g m e n t of 
23 S e p t e m b e r №8,Reports I998-VT, p. 2630, § 21). 

(i) Complexity of the case 

134. T h e C o u r t observes t h a t the c r imina l p roceed ings were of 
u n d o u b t e d complexi ty . T h e app l i can t s were each c h a r g e d wi th mul t ip l e 
offences a r i s ing out of a n a l leged unlawful a n d highly compl i ca t ed sha re -
suppor t ope ra t ion . T h e a p p l i c a n t s ' t r ia l l as ted seventy-five days , d u r i n g 
which t i m e t h e j u r y h e a r d t en days of speeches by counsel a n d a five-day 
s u m m i n g - u p by the t r ia l j u d g e . T h e t r ia l i tself was prefaced by a l eng thy 
t r ia l on the voir dire in t he course of which the app l i can t s sought to have the 
t r a n s c r i p t s of the i r in terviews wi th t he inspec tors ru led inadmiss ib le . As a 
fu r the r e x a m p l e of t he case ' s complexi ty , it is to be observed t h a t t he 
C o u r t of Appea l ' s second j u d g m e n t de l ivered on 27 D e c e m b e r 1995 r a n 
to 113 pages a n d followed a t en -day h e a r i n g . 

(ii) Conduct of the applicants 

135. T h e C o u r t cons iders t h a t t h e r e is no per iod of de lay which can be 
a t t r i b u t e d to the app l i can t s . 

(Hi) Conduct of the authorities 

136. T h e C o u r t does not cons ider e i t he r t h a t t h e r e is any per iod of 
de lay for which the a u t h o r i t i e s can be held respons ib le , it be ing recal led 
t h a t the per iod b e t w e e n the app l i c an t s ' r e q u e s t for a re fe r ra l of t he i r case 
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back to t he C o u r t of A p p e a l and the d a t e of t he re fe r ra l decis ion is not 
inc luded in the per iod to be assessed. 

137. In the C o u r t ' s opinion, the appl ican ts stood tr ial relat ively soon 
af ter it had been decided to lay cha rges aga ins t t h e m . As no ted ear l ier , the 
l eng th of the tr ial is to be expla ined in t e r m s of t he complexi ty of the case 
aga ins t t he appl ican ts , all of w h o m pleaded not guil ty a n d exercised the i r 
r ight not to testify. F u r t h e r m o r e , the t ime t a k e n for the C o u r t of Appea l to 
hea r and decide on the i r appea l canno t be cons idered un reasonab le from 
the s t andpo in t of the r e q u i r e m e n t of Art ic le 6 § 1. In the C o u r t ' s opinion, 
the period of a r o u n d th ree years and eight m o n t h s be tween the da tes w h e n 
the appl ican ts were c h a r g e d a n d the d a t e of t he C o u r t of Appea l ' s first 
j u d g m e n t canno t be cons idered u n r e a s o n a b l e in t he c i r cums tances . 

As to t he per iod be tween the d a t e of t he re fe rence back to t he C o u r t of 
Appea l and the d a t e of t he l a t t e r ' s final j u d g m e n t , it c a n n o t be said e i t he r 
t ha t this per iod, l as t ing a p p r o x i m a t e l y eleven m o n t h s , was excessive in 
the c i r c u m s t a n c e s . 

138. H a v i n g r ega rd to these cons ide ra t ions , the C o u r t concludes t h a t 
the c r imina l cha rges aga ins t t he app l i can t s were d e t e r m i n e d wi th in a 
r ea sonab le t ime . 

Accordingly, t h e r e has been no b r e a c h of t he r e a s o n a b l e - t i m e 
r e q u i r e m e n t con t a ined in Art ic le 6 § 1 of the C o n v e n t i o n as r e g a r d s t he 
l eng th of t he c r imina l p roceed ings at issue. 

III. ALLEGED V I O L A T I O N O F ARTICLE 6 § 2 O F T H E C O N 
V E N T I O N 

139. T h e app l i can t s f u r t h e r ave r r ed t h a t t he facts of the case disclosed 
a b r e a c h of Art ic le 6 § 2 of t h e Conven t ion , which s t i pu la t e s : 

"Everyone charged with a criminal offence shall be presumed innocent until proved 
guilty according to law." 

140. In t he a p p l i c a n t s ' submiss ion , t h e use of evidence ob t a ined by the 
D T I inspec tors was c o n t r a r y to the p r e s u m p t i o n of innocence g u a r a n t e e d 
by Ar t ic le 6 § 2 of t he Conven t i on . T h e y c o n t e n d e d t h a t th is pr inciple 
ref lected t he r e q u i r e m e n t in Engl i sh law t h a t the p rosecu t ion m u s t prove 
a c r imina l case beyond r ea sonab l e d o u b t and t h a t t he pr inciple of t he 
p r e s u m p t i o n of innocence o p e r a t e s to allow a pe r son not to answer 
ques t ions a n d an accused to r e m a i n si lent w i thou t adverse inference 
be ing d r a w n from t h a t fact. 

141. T h e G o v e r n m e n t cons ide red tha t t he app l i c an t s ' a l lega t ions 
a d d e d n o t h i n g to the i r e a r l i e r compla in t conce rn ing the use m a d e by the 
p rosecu t ion of t he t r a n s c r i p t s of the i r evidence to t he inspec to r s . 
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142. T h e C o u r t cons iders t h a t the app l i c an t s ' submiss ions a m o u n t to a 
r e s t a t e m e n t of t he i r a r g u m e n t s u n d e r Art ic le 6 § 1 in r e g a r d to t h e use 
m a d e by the p rosecu t ion of t he t r a n s c r i p t s and for t h a t r eason the i r 
compla in t u n d e r th i s h e a d does not give rise to any s e p a r a t e issue. 

IV. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

143. Ar t ic le 41 of t he Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

144. T h e app l i can t s did not s u b m i t any de ta i l s of t he i r c la ims o the r 
t h a n s t a t i n g t h a t t hey sought c o m p e n s a t i o n for non -pecun ia ry d a m a g e . 
In t he app l i c an t s ' submiss ion , any d a m a g e suffered could only proper ly 
be quan t i f i ed wi th t h e benefi t of t he C o u r t ' s gu idance on the scope of its 
admiss ib i l i ty decis ion a n d in t h e con tex t of a h e a r i n g on the gene ra l issue 
of j u s t sa t isfact ion. 

145. T h e G o v e r n m e n t s t a t e d t h a t t h e app l i can t s had not s u b m i t t e d 
any p a r t i c u l a r s of the i r c la ims u n d e r this head . Accordingly , no award 
should be m a d e in the a p p l i c a n t s ' favour. In t he a l t e rn a t i v e , the 
G o v e r n m e n t p roposed t h a t any c la ims which migh t be s u b m i t t e d should 
be re jec ted on the basis of t he C o u r t ' s r e a son ing in its S a u n d e r s j u d g m e n t . 

146. T h e C o u r t no tes t h a t it has found a viola t ion of the app l i can t s ' 
r ight to a fair h e a r i n g as r e g a r d s the use m a d e by the p rosecu t ion of the 
t r a n s c r i p t s of the i r evidence to the inspec tors . It has found no viola t ion of 
Art ic le 6 of t h e Conven t i on on any of t h e o t h e r g r o u n d s invoked by the 
app l i can t s . It c a n n o t specu la te as to w h e t h e r t he o u t c o m e of t he tr ial 
would have b e e n any different had use not b e e n m a d e of t h e t r ansc r ip t s 
by the p rosecu t ion . 

It t he re fo re cons iders t h a t no causa l connec t ion has b e e n es tab l i shed 
b e t w e e n any p e c u n i a r y d a m a g e which migh t be c l a imed by the appl ican ts 
a n d the C o u r t ' s f inding of a viola t ion on the a b o v e - m e n t i o n e d g r o u n d . 

147. As to a prospec t ive c la im by t h e app l i can t s for non-pecun ia ry 
d a m a g e , t he C o u r t cons iders t h a t , in t he c i r c u m s t a n c e s of t h e case , the 
f inding of a v io la t ion cons t i t u t e s sufficient j u s t sa t i s fac t ion in respec t of 
any such c la im. 
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B. C o s t s a n d e x p e n s e s 

148. T h e app l i can t s h igh l igh ted the complex i ty of t he domes t i c a n d 
C o n v e n t i o n p roceed ings and its impact on t he ca lcu la t ion of the a m o u n t 
c l a imed u n d e r this head . T h e y s t a t e d t h a t t he a u t h o r i t i e s of t he 
r e s jxmden t S t a t e , by de lay ing the disc losure of m a t e r i a l s , had 
c o n t r i b u t e d cons iderably to t he l eng th of the p roceed ings and , in 
c o n s e q u e n c e , to t he costs and expenses which they had to incur to defend 
t h e i r i n t e r e s t s . In t h e a p p l i c a n t s ' submiss ion , t h e following should be 
recoverab le : t he costs of t he p roceed ings before t he Conven t i on 
in s t i t u t ions in so far as they r e l a t e to c o m p l a i n t s which were dec la red 
admiss ib le and in respec t of which a viola t ion has been found on the 
m e r i t s ; t h e costs of t he 1995 C o u r t of Appea l p roceed ings ; the costs of 
s eek ing the re fe rence to t h e C o u r t of ApjDeal, having r e g a r d to the fact 
t h a t th is was forced on the app l i can t s by the u n e x p l a i n e d refusal of t he 
a u t h o r i t i e s of t he r e s p o n d e n t S t a t e to disclose m a t e r i a l s which would 
have ass i s ted the i r defence case ; costs of ear l ie r apjaeals; p re - t r ia l a n d 
t r ia l costs ; fines imposed and the con t r i bu t ion to the costs of the 
p rosecu t ion ; costs of the in spec to r s ' inves t iga t ion . 

149. T h e ajDplicants r e i t e r a t e d t he i r view t h a t t h e complexity of t he 
claim a r g u e d in favour of ho ld ing a h e a r i n g on the m a t t e r . 

150. T h e G o v e r n m e n t accep ted in pr inciple t h a t an award of legal costs 
migh t be a p p r o p r i a t e in t he event of a finding of a violat ion. However , they 
m a i n t a i n e d tha t any such award should be confined to legal costs i ncu r r ed 
in the Conven t i on p roceed ings and which can be shown to have b e e n 
actual ly and necessar i ly incu r red a n d to be r ea sonab le as to q u a n t u m . As 
to t he l a s t -men t ioned cr i te r ion , the G o v e r n m e n t op ined tha t t he 
presentation of the ajDplicants' cases had been "ca r r i ed ou t wi th w h a t 
a p p e a r s to be something b o r d e r i n g on profligacy". 

151. T h e C o u r t s t r e s ses t h a t it has found a viola t ion of Art ic le 6 of t he 
C o n v e n t i o n only as r e g a r d s t h e use m a d e by t h e p rosecu t ion at t h e 
app l i c an t s ' t r ia l of the evidence which they gave to t h e D T I inspec tors 
u n d e r s t a t u t o r y compuls ion . It cons iders t h a t only those costs a n d 
expenses which a re r ea sonab le as to q u a n t u m a n d which have been 
ac tua l ly and necessar i ly i ncu r r ed in o rde r to seek t h r o u g h the d o m e s t i c 
legal sys t em r ed re s s of t he aforesaid violat ion a n d to have t he s a m e 
es tab l i shed by the Conven t i on ins t i tu t ions a r e recoverab le u n d e r 
Art ic le 4 1 . All o t h e r h e a d s of c la im are disal lowed. 

152. In the c i r c u m s t a n c e s of t he case , t he C o u r t cons iders t h a t t he 
ques t i on of t he appl ica t ion of Art ic le 41 as r e g a r d s costs and expenses as 
desc r ibed above (see p a r a g r a p h 148) is not yet r eady for decision. It is 
t he re fo re necessa ry to reserve t he m a t t e r , t a k i n g in to accoun t t h e 
possibil i ty of a n a g r e e m e n t b e t w e e n t h e app l i can t s a n d the r e s p o n d e n t 
S t a t e (Rule 75 §§ 1 and 4 of t he Rules of C o u r t ) . 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t ha t t h e r e has been a violat ion of Art ic le 6 § 1 of t he Conven t i on 
as r e g a r d s t he use m a d e by the p rosecu t ion at t he app l i c an t s ' t r ia l of 
the t r a n s c r i p t s of the i r in terviews wi th t he D T I inspec tors ; 

2. Holds t ha t t h e r e has been no violat ion of Ar t ic le 6 § 1 of t he Conven t ion 
as r e g a r d s t he a l leged i m p r o p e r collusion be tween the D T I inspec tors 
a n d the p r o s e c u t i n g a u t h o r i t i e s ; 

3. Holds t ha t t h e r e has been no violat ion of Ar t ic le 6 § 1 of t he Conven t ion 
as r e g a r d s t he a l leged non-disc losure of m a t e r i a l s by t h e p rosecu t ion ; 

4. Holds t h a t t h e r e has b e e n no violation of Ar t ic le 6 § 1 of t he Conven t ion 
as r e g a r d s t h e l e n g t h of t h e c r imina l p roceed ings aga ins t t h e app l ican t s ; 

5. Holds t h a t t h e app l i c an t s ' compla in t u n d e r Art ic le 6 § 2 of the 
Conven t i on r e g a r d i n g the use m a d e by the p rosecu t ion at t he i r t r ial 
of t he t r a n s c r i p t s of the i r in terviews wi th t he D T I inspec to r s gives 
rise to no s e p a r a t e issue; 

6. Dismisses t he app l i c an t s ' c la ims in respec t of any pecun ia ry d a m a g e 
sus t a ined ; 

7. Holds t h a t a finding of a violat ion of Art ic le 6 § 1 of the Conven t ion 
cons t i t u t e s in itself sufficient ju s t sa t is fact ion for any non-pecun ia ry 
d a m a g e s u s t a i n e d by the app l i can t s ; 

8. Holds t h a t t he ques t i on of t he appl ica t ion of Art ic le 41 of t he Conven t ion 
as r e g a r d s r e i m b u r s e m e n t of costs and expenses incu r red in respect of 
t he specific violat ion found by the C o u r t is not r eady for decision; 
accordingly, 
(a) reserves t he said ques t i on in t h a t respec t ; 
(b) invites the app l i can t s to s u b m i t , wi th in the fo r thcoming two 

m o n t h s , t he i r w r i t t e n observa t ions t h e r e o n ; 
(c) invites t he G o v e r n m e n t to submi t t he i r w r i t t e n c o m m e n t s on the 

app l i c an t s ' c la im wi th in two m o n t h s of rece ip t of t h e app l i can t s ' 
observa t ions and , in pa r t i cu l a r , to notify the C o u r t of any 
a g r e e m e n t r eached be tween t h e m and the app l i can t s ; 

(d) reserves the fu r the r p r o c e d u r e and delegates to the P r e s i d e n t of the 
C o u r t power to fix t h e s a m e if need be . 

D o n e in Engl ish , a n d notified in wr i t i ng on 19 S e p t e m b e r 2000, 
p u r s u a n t to Ru le 77 §§ 2 and 3 of the Rules of C o u r t . 

S. DOLLÉ 

R e g i s t r a r 
J . -P . C O S T A 

P re s iden t 
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En 1986, le ministre du Commerce et de l'Industrie désigna des inspecteurs pour 
mener des investigations sur l'acquisition de la Distillers Company PLC par 
Guinness. Le service des poursuites fut informé de l'existence d'éléments de 
preuve matériels d'infractions pénales, mais il fut décidé d'autoriser les 
inspecteurs à poursuivre leur enquête. Les requérants furent interrogés 
séparément par les inspecteurs et les procès-verbaux des entretiens furent 
communiqués au service des poursuites, lequel demanda par la suite à la police 
de mener une enquête pénale, qui aboutit à l'inculpation des requérants pour 
diverses infractions en 1987. La demande du troisième requérant tendant à ce 
que les procès-verbaux fussent déclarés irrecevables fut rejetée par le juge du 
fond qui estima que, bien que les requérants fussent tenus de répondre aux 
questions des inspecteurs et que leurs réponses fussent recevables dans une 
procédure pénale, nulle pression n'avait été exercée et rien n'indiquait que les 
déclarations avaient été recueillies dans des circonstances de nature à les priver 
de leur crédibilité. Au procès, il fut donné lecture des procès-verbaux des 
entretiens. Les requérants furent condamnés en août 1990 et leurs appels furent 
écartés en mai 1991. Par la suite, ils se rendirent compte de l'existence d'éléments 
que l'accusation ne leur avait pas divulgués et, à leur demande, le ministre de 
l'Intérieur renvoya l'affaire devant la Cour d'appel en décembre 1994. Les appels 
furent rejetés en novembre 1995, sauf sur un chef concernant le premier 
requérant. La Cour d'appel écarta l 'argument selon lequel l'utilisation au procès 
des réponses fournies aux inspecteurs privait automatiquement la procédure de 
caractère équitable. Elle rejeta également l'allégation selon laquelle il y avait eu 
collusion illégitime en ce que les inspecteurs avaient servi à recueillir des preuves 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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aux fins de la procédure pénale. Enfin, selon la Cour d'appel, les éléments non 
divulgués auraient certes dû être communiqués, mais leur non-divulgation 
n'avait occasionné aucun préjudice aux requérants. 

1. Article 6 § 1 (usage des procès-verbaux): le Gouvernement reconnaît que les 
griefs des requérants ne se distinguent guère de ceux soulevés dans l'affaire 
Saundcrs et il n'existe aucune raison de s'écarter de la conclusion émise en cette 
affaire. Dès lors, il y a eu atteinte au droit des requérants de ne pas contribuer à 
leur propre incrimination, ce qui les a privés d'un procès équitable. 
Conclusion : violation (unanimité). 
2. Article 6 § 1 (allégation de collusion illégitime) : il y a lieu de prendre dûment 
en considération la conclusion de la Cour d'appel selon laquelle il n'y a pas eu 
collusion illégitime. Ni l'appréciation des éléments de preuve ni l'établissement 
des faits par cette juridiction ne sauraient être contestés au motif qu'ils sont 
manifestement déraisonnables ou arbitraires. La Cour d'appel a certes fait 
abstraction de l'atteinte au droit des requérants de ne pas s'incriminer, mais 
l'obligation légale pour une personne de fournir des informations exigées par un 
organe administratif n'enfreint pas forcément l'article 6 puisque c'est l'usage fait 
de ces informations au procès ultérieur qui importe. En fait, il s'agit de la question 
centrale en l'espèce et une violation a été constatée à cet égard. 
Conclusion : non-violation (unanimité). 
3. Article 6 § 1 (non-divulgation d'éléments détenus par l'accusation) : tous les 
éléments en question ont été divulgués avant le début de la procédure devant la 
Cour d'appel et cette juridiction les a examinés de façon approfondie et a évalué le 
préjudice éventuel que leur non-divulgation aurait pu avoir sur l'équité du procès. 
Ce défaut particulier identifié par la Cour d'appel a donc été corrigé par l'examen 
auquel cette même juridiction a procédé. 
Conclusion: non-violation (unanimité). 
4. Article 6 § 1 (durée de la procédure) : la procédure a commencé à la date de 
l'inculpation des requérants (et, dans le cas du troisième requérant, de son 
arrestation), puisque la procédure conduite par les inspecteurs n'a pas porté sur 
des accusations en matière pénale dirigées contre les intéressés, et s'est terminée 
avec le prononcé du second arrêt de la Cour d'appel en 1995. Toutefois, il y a lieu 
d'exclure la période comprise entre le premier arrêt rendu par la Cour d'appel 
en mai 1991 et la décision du ministre de renvoyer l'affaire devant la Cour 
d'appel en décembre 1994. La procédure a donc duré au total quatre ans et demi 
environ. Elle était sans conteste complexe et si aucun retard n'est imputable aux 
requérants, les autorités ne sauraient pas non plus être tenues pour responsables 
de lenteurs. Le temps pris par les juridictions aux différents stades ne saurait être 
considéré comme excessif. 
Conclusion: non-violation (unanimité). 
5. Article 6 § 2 : les intéressés ne font que réitérer sous l'angle de cette disposition 
les arguments soulevés sous l'angle de l'article 6 § 1 ; dès lors, leur grief ne soulève 
aucune question distincte. 
Conclusion : absence de conclusion distincte (unanimité). 
Article 41 : la Cour estime qu'aucun lien de causalité n'a été établi entre un 
quelconque préjudice matériel que les requérants pourraient alléguer avoir subi 
et le constat de violation. Elle considère en outre que le constat de violation 
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constitue en soi une satisfaction équitable suffisante pour tout préjudice moral 
éventuellement subi. Enfin, elle alloue une indemnité pour frais et dépens. 
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En l 'a f fa ire I J . L . e t a u t r e s c. R o y a u m e - U n i , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t en une c h a m b r e composée d e : 
M M . J . - P . COSTA,président, 

W. FUHRMANN, 

L . LOUCAIDES, 

M m c F . T U L K E N S , 

M. K . J U N G W I E R T , 

Sir Nicolas BRATZA, 
M. K . TRAJA,juges, 

et de M m c S. D O L L É , greffière de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil le 6 ju i l l e t 1999 et le 

29 août 2000, 

R e n d l ' a r r ê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouven t t rois r e q u ê t e s (n"s 29522/95, 
30056/96 et 30574/96) d i r igées c o n t r e le R o y a u m e - U n i de G r a n d e -
B r e t a g n e et d ' I r l ande du Nord et don t t rois r e s so r t i s san t s de cet E t a t , 
M M . I.J.L., G.M.R. et A.K.P. («les r e q u é r a n t s » ) , ava ien t saisi la 
C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) les 
30 n o v e m b r e , 18 d é c e m b r e et 8 d é c e m b r e 1995 r e s p e c t i v e m e n t en ve r tu 
d e l ' anc ien ar t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s de 
l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le p r e m i e r r e q u é r a n t é ta i t r e p r é s e n t é p a r S t e p h e n s o n H a r w o o d , le 
d e u x i è m e p a r Mishcon de Reya , et le t ro i s i ème p a r P e t e r s et P e t e r s , tous 
des cab ine t s de solicitors ayan t l eur siège à Londres . Les r e p r é s e n t a n t s des 
in t é res sés é t a i en t ass is tés par M'' P J . G a r d n e r , avocat inscri t au b a r r e a u 
d e L o n d r e s . Le g o u v e r n e m e n t b r i t a n n i q u e («le G o u v e r n e m e n t » ) é tai t 
r e p r é s e n t é p a r son a g e n t , M. M. E a t o n , consei l ler j u r i d i q u e adjoint au 
m i n i s t è r e des Affaires é t r a n g è r e s et du C o m m o n w e a l t h , L o n d r e s . Au 
cours de la p r o c é d u r e devan t la C o m m i s s i o n , la d e m a n d e de non-
d ivu lga t ion de leur i den t i t é fo rmulée pa r les r e q u é r a n t s a é té accueil l ie . 
L e u r a n o n y m a t a é té m a i n t e n u d e v a n t la C o u r . 

3. Les r e q u é r a n t s a l l égua ien t en pa r t i cu l i e r avoir é té pr ivés d 'un 
procès é q u i t a b l e , en violat ion de l 'ar t ic le 6 de la C o n v e n t i o n , en ra ison de 
l 'usage fait pa r l ' accusa t ion de déc l a r a t i ons qu ' i l s ava ien t é té c o n t r a i n t s de 
fo rmule r avan t le procès , du refus de l ' accusa t ion de d ivu lguer des 
d o c u m e n t s p e r t i n e n t s pour leur défense , de la collusion i l légi t ime e n t r e 
l ' accusa t ion et d ' a u t r e s services et, enfin, de la d u r é e excessive de la 
p r o c é d u r e p é n a l e . 
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4. Les r e q u ê t e s ont é té j o i n t e s p a r la C o m m i s s i o n . A p r è s l ' adopt ion 
p a r celle-ci, le 9 avril 1997, de sa décis ion par t ie l le sur la recevabi l i té , les 
r e q u ê t e s j o i n t e s ont é té t r a n s m i s e s à la C o u r le 1" n o v e m b r e 1998, d a t e 
d ' e n t r é e en v igueur du Pro tocole n° 11 à la C o n v e n t i o n (ar t ic le 5 § 2 du 
Protocole n" 11). 

5. Les r e q u ê t e s on t é t é a t t r i b u é e s à la t ro i s i ème sect ion de la C o u r 
(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 
d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é t é cons t i t uée 
c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t . 

6. P a r une décis ion du 6 ju i l le t 1999, la c h a m b r e a déc la ré les r e q u ê t e s 
p a r t i e l l e m e n t r ecevab les ' . 

7. T a n t les r e q u é r a n t s que le G o u v e r n e m e n t ont déposé des 
observa t ions écr i tes sur le fond de l 'affaire et ont chacun r é p o n d u a u x 
obse rva t ions de l ' au t r e . A p r è s avoir consu l t é les pa r t i e s , la c h a m b r e a 
décidé qu ' i l n 'y avai t pas lieu de ten i r u n e a u d i e n c e consac rée au fond de 
l 'affaire (ar t ic le 59 § 2 in fine). 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L 'ESPÈCE 

A. L e s fa i t s ayant c o n d u i t à la d é s i g n a t i o n d ' i n s p e c t e u r s 

8. Au d é b u t de 1986, G u i n n e s s se t rouva i t en c o n c u r r e n c e avec u n e 
a u t r e société , Argyll G r o u p PLG («Argyl l») , pour la r ep r i s e d ' u n e 
t ro i s i ème société , la Dis t i l le rs C o m p a n y P L C («Dis t i l l e r s» ) . G u i n n e s s 
e m p o r t a la ba ta i l l e . C o m m e celle d 'Argyll , l'offre de G u i n n e s s a u x 
ac t i onna i r e s de la Dis t i l le rs c o m p r e n a i t un i m p o r t a n t é c h a n g e de p a r t s 
et le cours des ac t ions de G u i n n e s s et d'Argyll à la Bourse de Londre s 
cons t i t ua donc un é l é m e n t d é t e r m i n a n t p o u r les deux pa r t i e s . P e n d a n t 
le ra id , le cours de l 'ac t ion G u i n n e s s a u g m e n t a de façon spec t acu la i r e , 
mais u n e fois q u ' o n déc l a r a l'offre sans condi t ion , il c h u t a s e n s i b l e m e n t . 
Selon le t ro i s i ème r e q u é r a n t , la hausse d u cours de l 'act ion s ' inscrivit 
d a n s la t e n d a n c e du sec teu r bours i e r de la société et sa chu t e fut u n e 
c o n s é q u e n c e du m é c a n i s m e n o r m a l du m a r c h é . 

9. D e s a l l éga t ions et des r u m e u r s c i r cu lè ren t q u a n t à des a g i s s e m e n t s 
r e p r e h e n s i b l e s au cours du ra id . O n p r é t e n d i t q u e l ' i m p o r t a n t e 
a u g m e n t a t i o n du prix des ac t ions G u i n n e s s co tées en bour se p e n d a n t 
l'offre pub l ique d ' a c h a t r é su l t a i t d ' u n e o p é r a t i o n i l légale de sou t ien des 
p a r t s . Y é t a i en t imp l iquées ce r t a ines p e r s o n n e s («les s u p p o r t e r s » ) qu i 
a c q u é r a i e n t des p a r t s de G u i n n e s s p o u r m a i n t e n i r ou gonfler le cours . Il 

1. Note du greffe : la décision de la Cour csl disponible au greffe. 
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é ta i t a l l égué que les s u p p o r t e r s o b t i n r e n t des i n d e m n i t é s sec rè t e s p o u r les 
p e r t e s qu ' i l s pouva ien t subir e t , p o u r ce r t a ins d ' e n t r e eux , d ' é n o r m e s 
hono ra i r e s en cas de réuss i t e de l'offre de G u i n n e s s . Ces inc i t a t ions , si 
t a n t est qu ' e l l e s a ien t ex is té , é t a i en t i l légales p o u r deux r a i s o n s : 1) elles 
ne fu ren t pas révélées sur le m a r c h é c o n f o r m é m e n t au code de la C i ty de 
Londres sur les repr i ses et les fusions, 2) elles furent a c q u i t t é e s sur les 
p r o p r e s l iquidi tés de G u i n n e s s , en c o n t r a v e n t i o n à l 'ar t icle 151 de la loi 
de 1985 sur les sociétés (« la loi de 1985») , qui in t e rd i t à une société de 
p r ê t e r un appu i f inancier pour favoriser l ' achat de ses p r o p r e s ac t ions . 

10. Il é ta i t en o u t r e a l légué que les s u p p o r t e r s qui ava ien t acquis des 
act ions dans le cadre de l ' opéra t ion i l légale de sou t ien des p a r t s furent 
i ndemni sé s et r é c o m p e n s é s , et q u e c e r t a i n e s p e r s o n n e s qu i ava ien t a idé à 
t rouve r des s u p p o r t e r s o b t i n r e n t en c o n t r e p a r t i e d ' i m p o r t a n t e s 
gra t i f ica t ions p r o v e n a n t elles auss i des fonds de G u i n n e s s . Selon les 
r u m e u r s , d a n s la p l u p a r t des cas , ces p a i e m e n t s furent effectués au 
moyen de fausses fac tu res qu i c acha i en t q u e le v e r s e m e n t avait t r a i t à la 
pa r t i c ipa t ion des s u p p o r t e r s ou d ' a u t r e s bénéf ic ia i res à l ' opéra t ion illégale 
de sou t i en des ac t ions . 

I 1. Ces a l l éga t ions et r u m e u r s condu i s i r en t le m i n i s t r e du C o m m e r c e 
et de l ' Indus t r i e à dé s igne r des i n s p e c t e u r s le 28 n o v e m b r e 1986, en ve r tu 
des a r t ic les 432 et 442 de la loi de 1985, p o u r m e n e r des inves t iga t ions sur 
l ' acquis i t ion de Dis t i l lers pa r G u i n n e s s et e n q u ê t e r sur les affaires de 
ce t t e d e r n i è r e . 

B. L ' e n q u ê t e d e s i n s p e c t e u r s 

12. L ' e n q u ê t e c o m m e n ç a le 1" d é c e m b r e 1986. Le 10 d é c e m b r e 1986, 
les i n spec t eu r s e n t a m è r e n t l ' audi t ion des t é m o i n s . M. Seelig, u n d i r ec t eu r 
de la b a n q u e d 'affaires consei l ler de G u i n n e s s , fut le p r e m i e r d ' e n t r e eux. 

13. Le 18 d é c e m b r e 1986, les i n spec teu r s d e m a n d è r e n t au d e u x i è m e 
r e q u é r a n t de fourni r des d o c u m e n t s re la t i fs aux t r a n s a c t i o n s sur les 
act ions de G u i n n e s s effectuées p a r sa société au cours de l'offre pub l ique 
d ' a cha t . Le 24 d é c e m b r e 1986, le solicitor de l ' in té ressé soumi t les 
d o c u m e n t s qui i nd iqua i en t que le t ro i s i ème r e q u é r a n t avai t pr is contac t 
avec la société du d e u x i è m e r e q u é r a n t en vue du sou t ien de l'offre 
pub l ique d ' acha t faite pa r G u i n n e s s . 

14. Le 12 j a n v i e r 1987, les inspec teu r s i n fo rmèren t le min i s t è r e du 
C o m m e r c e et de l ' Indus t r i e («le D T I » ) de ce r t a ines ques t ions et , le 
13 j a n v i e r 1987, u n e note du solicitor du D T I fit é t a t de l 'exis tence 
d ' é l é m e n t s de p reuve m a t é r i e l s d ' inf ract ions péna les . Le m ê m e j o u r , le 
D T I pr i t contac t avec M. J o h n Wood au p a r q u e t (Director of Public 
Prosecutions' office - «le D P P » ) . Il fut décidé que la m a r c h e à suivre 
é ta i t d ' au to r i s e r les i n spec teu r s à poursu iv re leur e n q u ê t e et d 'en 
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c o m m u n i q u e r les procès-verbaux au service des poursu i t e s (Crown 
Prosecution Service - « le C P S » ) , créé en s e p t e m b r e 1986. Les trois 
r e q u é r a n t s s o u t i e n n e n t n 'avoir pas eu conna i ssance de ces disposi t ions 
lors de leurs i n t e r r o g a t o i r e s pa r les i n spec t eu r s . 

15. Le 14 j a n v i e r 1987, M. S a u n d e r s , p r é s i d e n t - d i r e c t e u r g é n é r a l de 
G u i n n e s s , fut l icencié. 

16. Le 29 j anv ie r 1987, le min i s t r e ex igea des in spec teu r s qu ' i l s 
l ' informent de tou t é l é m e n t qu i v iendra i t à l eur conna i ssance d a n s le 
c ad re de leur e n q u ê t e en ve r tu de l 'ar t icle 437 (1A) de la loi de 1985. 
Aprè s quoi les i n spec teu r s t r a n s m i r e n t au min i s t r e les procès-verbaux des 
aud i t ions auxque l l e s ils p rocéda ien t et les a u t r e s pièces qu ' i l s recue i l la ien t . 
Les r e q u é r a n t s a t t i r e n t l ' a t t en t ion sur la d o c u m e n t a t i o n officielle qu i , à 
leur sens , conf i rme la collusion qui c o m m e n ç a i t à p r e n d r e forme. 

17. Le 30 janvier 1987 eut lieu u n e r é u n i o n e n t r e les i n spec t eu r s , le 
solicitor et d ' a u t r e s fonc t ionna i res du D T I , M. Wood et u n r e p r é s e n t a n t 
du C P S . E n t r e a u t r e s choses , on y identif ia les accusés po ten t i e l s , les 
chefs d ' accusa t ion possibles furent envisagés et l'on e s t i m a qu ' i l fallait 
p r e n d r e u n e décis ion q u a n t au m o m e n t où c o m m e n c e r a i t l ' enquê te 
péna l e . T o u s les i n t é r e s sé s conv inren t de la nécess i té de t rava i l l e r en 
é t ro i t e co l labora t ion pour ouvri r la voie à des incu lpa t ions d a n s les 
me i l l eu r s dé la is . Les i n spec t eu r s se d i r e n t p r ê t s à coopére r tou t en se 
r é se rvan t le dro i t de m e n e r leur e n q u ê t e c o m m e bon leur s embla i t . Les 
r e q u é r a n t s af f i rment n 'avoir j a m a i s é té avisés de ces accords au cours de 
leurs aud i t ions respec t ives . 

18. Le 5 février 1987, M. Wood , qu i avait é té n o m m é chef des services 
j u r i d i q u e s du C P S , c h a r g e a u n e équ ipe d 'avocats d ' e x a m i n e r les aspec t s 
p é n a u x de l ' e n q u ê t e . Les p rocès -verbaux et pièces des in spec teu r s furent 
c o m m u n i q u é s à ce t t e équ ipe ap rè s r écep t ion et e x a m e n p a r le D T I . Les 
r e q u é r a n t s déc la ren t q u ' e n fait l ' en semble des p rocès -ve rbaux et pièces 
ex i s t an t à ce t t e d a t e on t é t é t r a n s m i s à l ' équipe d ' avoca t s du CPS , de 
m ê m e q u e tous les é l é m e n t s o b t e n u s ap rè s ce t t e d a t e . 

19. Les aud i t ions auxque l l e s p r o c é d è r e n t les i n spec t eu r s furent en 
p e r m a n e n c e e n t o u r é e s d ' une large publ ic i té m é d i a t i q u e . 

Les in spec teu r s i n t e r r o g è r e n t le p r e m i e r r e q u é r a n t à cinq r e p r i s e s : les 
29 j anv ie r , 12 février, 11 m a r s , 16 m a r s et 10 avril 1987. Les e n t r e t i e n s 
p o r t è r e n t sur sa pa r t i c ipa t ion aux conseils donnés à G u i n n e s s au cours de 
l'offre pub l ique d ' acha t de Dis t i l lers et à l ' identif icat ion d ' inves t i sseurs 
p r ê t s à sou ten i r l'offre en a c q u é r a n t des ac t ions de G u i n n e s s . 

Le d e u x i è m e r e q u é r a n t fut e n t e n d u pa r les i n spec teu r s à deux 
occas ions : les 14 j a n v i e r et 2 s e p t e m b r e 1997. Les i n t e r r o g a t o i r e s 
c o n c e r n è r e n t e s s e n t i e l l e m e n t la m a n i è r e don t il avai t é té impl iqué d a n s 
l 'opéra t ion de sou t ien de l'offre de G u i n n e s s et les d ispos i t ions pr ises pour 
le v e r s e m e n t à sa société d ' h o n o r a i r e s de succès. 
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Le t ro i s i ème r e q u é r a n t fut i n t e r rogé p a r les i n spec t eu r s les 22 et 
27 j a n v i e r 1987. Il fut a c c o m p a g n é d e son solicitor d ' un bout à l ' au t r e de 
ces e n t r e t i e n s , au cours desque l s on le p res sa de r é p o n d r e à u n ce r t a in 
n o m b r e de ques t ions précises . L ' i n t é re s sé affirme qu' i l a t e n t é p a r lui-
m ê m e ou p a r le biais de son solicitor de ne pas r é p o n d r e , ma i s qu ' i l a à 
c h a q u e fois é té avisé des conséquences de son refus. Les i n spec t eu r s 
l ' i n t e r r o g è r e n t une nouvel le fois le 26 ma i 1987. Le 17 ju i l le t 1987, les 
solicitors du t ro i s i ème r e q u é r a n t con f i rmèren t le c o n t e n u des procès-
v e r b a u x des e n t r e t i e n s , sous rése rve d ' une modif icat ion m i n e u r e . 

20. Aprè s avoir fourni aux i n spec t eu r s des précis ions sur ses pro je t s de 
voyage et assuré qu ' i l r e s t e r a i t à leur disposi t ion pa r le biais de ses solicitors 
ou p e r s o n n e l l e m e n t en cas de besoin , le t ro i s i ème r e q u é r a n t pa r t i t pour 
les E t a t s - U n i s où il a r r iva le 30 s e p t e m b r e 1987. Il fut auss i tô t a r r ê t é et 
p lacé en d é t e n t i o n , le R o y a u m e - U n i ayan t ad re s sé u n e d e m a n d e 
d ' e x t r a d i t i o n aux E t a t s - U n i s . Il revint de son plein g ré au R o y a u m e - U n i 
le 23 m a r s 1988. 

C. La p r o c é d u r e p é n a l e 

2 1 . Au cours de la p r e m i è r e s e m a i n e de ma i 1987, le D P P d e m a n d a 
officiel lement à la police de p rocéde r à l ' enquê te p é n a l e . Les procès-
v e r b a u x et d o c u m e n t s o b t e n u s grâce aux e n t r e t i e n s des in spec teu r s 
furent a lors t r a n s m i s à la police. 

22. Le 7 m a i 1987, M. S a u n d e r s fut inculpé de n o m b r e u s e s infract ions 
en r a p p o r t avec l 'opéra t ion i l légale de sou t ien des ac t ions . Selon les 
r e q u é r a n t s , il s 'agissai t d ' accusa t ions provisoires qu i ne p o r t a i e n t pas sur 
lad i te o p é r a t i o n . Les accusa t ions d i r igées con t r e M. S a u n d e r s ava ien t t ra i t 
à la d e s t r u c t i o n a l léguée de livres et d o c u m e n t s a p p a r t e n a n t à G u i n n e s s , 
qu i ava ien t é té c réés p e n d a n t q u e l ' in té ressé é t a i t p r é s i d e n t - d i r e c t e u r 
géné ra l de la socié té . 

23 . Envi ron u n mois p lus t a rd , le D P P c h a r g e a la police de p rocéde r à 
des inves t iga t ions plus vas tes sur la r ep r i se p a r G u i n n e s s . Les r e q u é r a n t s 
p r é t e n d e n t q u e la police avai t déjà c o m m e n c é à e n q u ê t e r de m a n i è r e 
informel le à leur sujet dès le 12 j a n v i e r 1987, eu éga rd à la coopéra t ion 
incon tes t ab le é tabl ie e n t r e les i n spec t eu r s , le D T I et le D P P adjoint sur 
la base des p rocès -verbaux des e n t r e t i e n s condu i t s pa r les i n spec t eu r s . 

24. Le 8 oc tobre 1987, le p r e m i e r r e q u é r a n t fut inculpé de neuf 
infract ions re la t ives aux fac tures qu ' i l avai t fait é tab l i r pour les conseils 
qu ' i l avai t d o n n é s a u cours de l'offre de G u i n n e s s . Ces fac tures ava ien t é té 
p r é s e n t é e s ap rès le succès de G u i n n e s s . 

25. Le 13 oc tobre 1987, le d e u x i è m e r e q u é r a n t fut inculpé de hui t 
infract ions ayan t t r a i t à des fac tu res q u e deux sociétés , des filiales 
a p p a r t e n a n t e n t i è r e m e n t à la société don t il é ta i t d i r ec t eu r , ava ien t 
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émises p o u r les p e r t e s sur la ven te des ac t ions G u i n n e s s et p o u r les 
hono ra i r e s de succès versés a p r è s q u e l'offre de G u i n n e s s l 'eut e m p o r t é . 

26. Après son r e t o u r des E t a t s - U n i s , le t ro i s i ème r e q u é r a n t fut inculpé 
de six infract ions à propos de deux fac tures et des honora i r e s de succès qu ' i l 
avait d e m a n d é s à G u i n n e s s ap rè s la repr ise de Dis t i l lers pa r ce t t e société . 

27. Au to ta l , sept p e r s o n n e s furent incu lpées d ' in f rac t ions en r a p p o r t 
avec la r ep r i se . Les sept coaccusés furen t renvoyés en j u g e m e n t d e v a n t la 
Crown Court le 27 avril 1989. 

28. Vu le g r a n d n o m b r e d 'avocats et celui des accusés , le j u g e de la 
Crown Court déc ida le 21 s e p t e m b r e 1989 q u e se d é r o u l e r a i e n t deux 
procès d i s t inc t s . Les r e q u é r a n t s et M. S a u n d e r s deva ien t ê t r e j u g é s 
ensemble d a n s u n p r e m i e r t e m p s et les t rois a u t r e s coaccusés d a n s le 
cad re d ' une p r o c é d u r e d i s t inc te . Le t ro i s i ème r e q u é r a n t d e m a n d a en 
vain à ê t r e j u g é avec ces d e r n i e r s . 

29. Du 6 au 16 n o v e m b r e 1989, le t r i buna l t in t une aud ience 
p r é l i m i n a i r e (voir dire - a r g u m e n t s sur un point de dro i t en l ' absence de 
j u r y ) , le t ro i s i ème r e q u é r a n t ayan t d e m a n d é à ce q u e les p rocès -verbaux 
du D T I fussent déc la rés i r recevables . L ' in t é ressé faisait valoir à t i t r e 
pr incipal qu ' i l fallait exc lure les déc l a r a t i ons o b t e n u e s au cours de trois 
i n t e r r o g a t o i r e s devan t les i n s p e c t e u r s : 

i. c o n f o r m é m e n t à l ' a r t ic le 76 de la loi de 1984 sur la police et les 
p reuves en m a t i è r e péna le (Police and Criminal Evidence Act 1984 - « la 
P A C E » ) , car , selon lui, elles ava ien t é té o b t e n u e s sous la press ion ou 
d a n s des c i rcons tances r i s q u a n t d ' en c o m p r o m e t t r e la fiabilité; 

ii. en v e r t u de l 'ar t ic le 78 de la P A C E , car a d m e t t r e ces p reuves nu i ra i t 
à l ' équ i té du procès eu é g a r d aux c i rcons tances d a n s lesquel les elles 
ava ien t é té o b t e n u e s . 

30. Le 21 n o v e m b r e 1989, le j u g e du fond (le j u g e H e n r y ) e s t i m a les 
p rocès -verbaux recevables . Il déc la ra qu ' on a d m e t t a i t d ' une m a n i è r e 
g é n é r a l e q u e les e n t r e t i e n s pouva ien t passe r p o u r des « a v e u x » tels q u e 
définis à l 'ar t ic le 82 § 1 de la PACE. Selon lui, l ' i n t e r p r é t a t i o n de la loi de 
1985 p e r m e t t a i t aux i n spec t eu r s de poser aux t é m o i n s des ques t i ons 
pouvan t les i nc r imine r , les t é m o i n s é t a i en t t e n u s d'y r é p o n d r e et les 
r éponses é t a i en t recevables dans la p r o c é d u r e p é n a l e . Le j u g e é c a r t a 
l ' asser t ion du t ro i s i ème r e q u é r a n t d ' a p r è s laque l le les i n spec teu r s 
eussen t dû m e t t r e en g a r d e con t r e Pau to - inc r imina t i on . Il avait la 
convict ion que nul le press ion n 'avai t é té exe rcée en vue de l ' ob ten t ion de 
la dépos i t ion et q u e les r éponses n ' ava i en t pas é té recuei l l ies pa r su i te de 
propos ou d ' ac tes r i s q u a n t de les pr iver de crédibi l i té vu l ' ensemble des 
c i r cons tances du m o m e n t . 

3 1 . Du 22 au 24 j a n v i e r 1990, le t r i buna l p rocéda à une nouvel le 
aud i t ion en voir dire, M. S a u n d e r s ayan t d e m a n d é q u e les p rocès -verbaux 
du D T I c o n c e r n a n t ses h u i t i è m e et n e u v i è m e e n t r e t i e n s fussent déc la ré s 
i r recevables au mot i f qu ' i l s deva ien t ê t r e exclus soit c o m m e é t a n t ind ignes 
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de foi, en v e r t u de l 'ar t ic le 76 de la P A C E , soit en app l ica t ion de l 'ar t ic le 78 
de celle-ci, l ' admiss ion des dépos i t ions r i s q u a n t de c o m p r o m e t t r e le 
c a r a c t è r e équ i t ab l e de la p r o c é d u r e , eu é g a r d aux c i r cons tances dans 
lesquel les elles ava ien t é t é o b t e n u e s . M. S a u n d e r s a r g u a i t de son 
mauva i s é t a t de s a n t é à l ' époque et de ce q u e les deux e n t r e t i e n s en 
ques t i on se fussent dé rou lé s ap rès son incu lpa t ion . 

32. Le 29 j a n v i e r 1990, le j u g e H e n r y re j e t a l ' a r g u m e n t de la défense 
q u a n t à la condi t ion phys ique de M. S a u n d e r s . Il e x e r ç a toutefois le 
pouvoir d ' app réc i a t i on q u e lui r econna i ssa i t l 'ar t ic le 78 p o u r exc lure les 
p reuves que cons t i t ua i en t les d e u x e n t r e t i e n s s u s m e n t i o n n é s ayan t eu 
lieu ap rè s l ' incu lpa t ion de M. S a u n d e r s au mot i f q u e celui-ci ne pouvai t 
passe r p o u r avoir c o m p a r u v o l o n t a i r e m e n t . Selon le j u g e , d ' a i l l eurs , on ne 
pouvai t t en i r pour équ i t ab l e l 'u t i l i sa t ion d ' é l é m e n t s recueil l is au moyen 
d ' u n i n t e r r o g a t o i r e ob l iga to i re a p r è s le d é b u t du processus accusa to i r e . 

D . Le p r o c è s d e s r e q u é r a n t s 

33 . Les r e q u é r a n t s p a s s è r e n t en j u g e m e n t avec M. S a u n d e r s . Le 
procès , qui s 'ouvrit le 16 février 1990, c o m p o r t a so ixan te -qu inze j o u r s de 
dépos i t ions , dix j o u r s de p la idoir ies des avocats et cinq j o u r s de r é s u m é du 
j u g e au ju ry . 

34. Au cours du procès , M. S a u n d e r s fut le seul accusé à dépose r . Selon 
les r e q u é r a n t s , la dépos i t ion de M. S a u n d e r s é ta i t en con t r ad ic t ion avec 
c h a c u n e de leurs déc l a ra t ions aux in spec teu r s et pré judic iab le à leur 
thèse selon laquel le leur pa r t i c i pa t i on à l ' opé ra t ion de sou t i en des 
ac t ions n 'ava i t r ien de m a l h o n n ê t e . Le t ro i s i ème r e q u é r a n t affirme que 
sa pa r t i c ipa t ion à l ' opé ra t ion é ta i t conforme aux p r a t i q u e s de repr ise en 
v igueur à la Ci ty de L o n d r e s , ma i s qu ' i l n ' a pas é té en m e s u r e de c i ter des 
p e r s o n n e s d isposées à en t é m o i g n e r en ra ison des c r a i n t e s des 
r épe rcuss ions e n g e n d r é e s p a r la p r o c é d u r e p é n a l e . Il p r é t e n d q u ' a u 
m o m e n t de son procès , l ' accusa t ion avai t en sa possession de n o m b r e u x 
é l é m e n t s p r o v e n a n t d ' a u t r e s e n q u ê t e s sur des offres pub l iques d ' acha t 
qu i con f i rma ien t q u e les o p é r a t i o n s de sout ien d ' ac t ions c o m p o r t a n t 
l 'octroi d ' i n d e m n i t é s aux a c h e t e u r s é t a i e n t cons idé rées c o m m e une 
p r a t i q u e accep tab le d a n s la City. 

35. Les é l é m e n t s r éun i s pa r les i n spec t eu r s du D T I c o n s t i t u è r e n t une 
g r a n d e pa r t i e des p reuves à c h a r g e . Au cours de la p r o c é d u r e , on recueil l i t 
é g a l e m e n t la dépos i t ion de l ' anc ien d i r e c t e u r f inancier d e G u i n n e s s , 
M. Roux , qu i s 'é ta i t vu r e c o n n a î t r e l ' i m m u n i t é de p o u r s u i t e . L 'accusa t ion 
s ' appuya auss i sur les d é c l a r a t i o n s faites p a r les r e q u é r a n t s au cours de 
leurs e n t r e t i e n s avec les i n s p e c t e u r s d u D T I . Selon le t ro i s ième 
r e q u é r a n t , l ' accusa t ion avai t r e c o n n u au cours de l ' audience p ré l imina i r e 
qu ' i l s 'agissai t des seules p reuves à c h a r g e le c o n c e r n a n t . 
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36. L ' accusa t ion d o n n a l ec tu re au j u r y p e n d a n t t rois j o u r s du procès 
(jours 45 à 47) des p rocès -verbaux des e n t r e t i e n s . Elle s 'en servit p o u r 
é t ab l i r que l le conna i s sance les r e q u é r a n t s ava ien t des faits. 

37. D a n s son r é s u m é à l ' in ten t ion du ju ry , le j u g e renvoya n o t a m m e n t 
aux r éponses données pa r les r e q u é r a n t s aux i n spec t eu r s du D T I . 

38. Le 22 aoû t 1990, le p r e m i e r r e q u é r a n t fut r e c o n n u coupab le su r 
deux chefs d ' e n t e n t e dé l i c tueuse , trois de faux en éc r i t u re s c o m p t a b l e s et 
u n de vol. Il se vit infliger u n e a m e n d e de trois mil l ions de livres s t e r l ing 
( G B P ) , assor t ie d ' u n e pe ine globale de cinq ans d ' e m p r i s o n n e m e n t à 
défau t de p a i e m e n t . Il fut é g a l e m e n t c o n d a m n é à c o n t r i b u e r aux frais de 
l ' accusa t ion à h a u t e u r de 440 000 G B P . 

39. Le d e u x i è m e r e q u é r a n t fut r econnu coupab le sur u n chef d ' e n t e n t e 
dé l i c tueuse , deux de faux en éc r i t u re s c o m p t a b l e s et u n de vol. Il se vit 
infliger une peine globale de douze mois d ' e m p r i s o n n e m e n t et u n e 
a m e n d e de cinq mil l ions G B P , assor t ie d ' une pe ine c u m u l é e de q u a t r e 
ans d ' e m p r i s o n n e m e n t à défau t de p a i e m e n t . Il fut é g a l e m e n t c o n d a m n é 
à c o n t r i b u e r aux frais de l ' accusa t ion à h a u t e u r de 440 000 G B P . 

40. Le t ro i s ième r e q u é r a n t fut r econnu coupable sur q u a t r e chefs de 
faux en éc r i tu res c o m p t a b l e s et sur d e u x de vol. Il se vit infliger une pe ine 
globale de deux ans et d e m i d ' e m p r i s o n n e m e n t . Il fut é g a l e m e n t 
c o n d a m n é à c o n t r i b u e r aux frais de l ' accusa t ion à h a u t e u r de 440 000 G B P . 

4 1 . M. S a u n d e r s fut r e c o n n u coupab le sur douze chefs d ' e n t e n t e 
dé l i c tueuse , de faux en éc r i t u re s c o m p t a b l e s et de vol. Il se vit infliger 
une pe ine globale de cinq ans d ' e m p r i s o n n e m e n t . 

E. La d é c i s i o n s u r l e s a l l é g a t i o n s d ' « a b u s d e s v o i e s d e d r o i t » 

42. D a n s le second volet d e la p r o c é d u r e c o n c e r n a n t les a u t r e s 
coaccusés , la recevabi l i té des p rocès -ve rbaux fut à nouveau con te s t ée au 
mot i f n o t a m m e n t qu ' i l y avai t eu abus des voies de dro i t en ce q u e les 
i n spec t eu r s e t /ou les a u t o r i t é s de p o u r s u i t e ava ien t c o m m i s u n e faute de 
condu i t e en u san t des pouvoirs r é g l e m e n t a i r e s des i n s p e c t e u r s d a n s le bu t 
d ' é c h a f a u d e r u n e affaire péna le . En par t i cu l i e r , l 'un des coaccusés , 
M . Seelig, a l l égua que l 'on avai t d é l i b é r é m e n t r e t a r d é l ' inculpa t ion afin 
q u e les i n spec t eu r s pussen t exe rce r leurs pouvoirs pour o b t e n i r des aveux. 

43 . P a r une décision du 10 d é c e m b r e 1990, le j u g e H e n r y e s t i m a qu ' i l 
n 'y avai t pas de c o m m e n c e m e n t de p reuve (prima fade case) d ' abus q u e ce 
soit de la pa r t des i n spec t eu r s ou des a u t o r i t é s de p o u r s u i t e . Il avai t 
e n t e n d u les i n spec t eu r s c o m m e le fonc t ionna i re de police c h a r g é de 
l ' e n q u ê t e p é n a l e . Le 14 d é c e m b r e 1990, il é c a r t a la d e m a n d e de 
suspens ion de la p r o c é d u r e , e s t i m a n t q u e l ' i n t e r roga to i r e des accusés ou 
la c o m m u n i c a t i o n aux a u t o r i t é s de pou r su i t e des dépos i t ions de M. Seel ig 
aux i n s p e c t e u r s ou encore la condu i t e des pou r su i t e s n ' ava ien t pas d o n n é 
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lieu à un abus de la p r o c é d u r e p é n a l e . La décision de M. Wood de ne faire 
i n t e rven i r la police q u ' a u d é b u t de m a i ne lui pa ra i s sa i t en r i en i r régu l iè re 
ou r é p r é h e n s i b l e . Il conclut q u e les pouvoirs r é g l e m e n t a i r e s ava ien t é té 
c o n v e n a b l e m e n t exercés . Il r epoussa aussi , en ve r tu de l 'ar t ic le 78 de la 
P A C E , u n e r e q u ê t e t e n d a n t à l 'exclusion des e n t r e t i e n s c o m m e preuves 
et a l l éguan t que c ' é t a ien t là des p reuves c o m p r o m e t t a n t le ca r ac t è r e 
é q u i t a b l e de la p r o c é d u r e au poin t que le t r i buna l ne devai t pas les 
a d m e t t r e . 

44. Le 2 ma i 1991 ( a r r ê t R. v. Seelig), la C o u r d ' appe l conf i rma la 
décis ion du j u g e du fond sur la recevabi l i té desd i t s e n t r e t i e n s . Le 
24 ju i l le t 1991, la C h a m b r e des lords refusa l ' au to r i sa t ion de la saisir . 

F. L'appel d e s r e q u é r a n t s 

45 . Les trois r e q u é r a n t s sol l ic i tèrent l ' au to r i sa t ion de r ecour i r con t re 
le verd ic t de culpabi l i té et la pe ine . Toutefo is , le 18 d é c e m b r e 1990, le 
p r e m i e r r e q u é r a n t se dés i s t a en ra ison de son é t a t de s an t é p r é c a i r e . Le 
20 m a r s 1991, le p r e m i e r r e q u é r a n t fut d é c h u de son t i t r e de cheval ier . 

46. Les d e u x i è m e et t ro i s i ème r e q u é r a n t s , c o m m e M. S a u n d e r s , 
o b t i n r e n t l ' au to r i sa t ion de r ecour i r con t r e le verdict de cu lpab i l i t é . Après 
u n e aud i ence , la C o u r d ' appe l p r o n o n ç a son a r r ê t le 16 m a i 1991. Elle 
e s t i m a n o t a m m e n t q u e si le r é s u m é du j u g e à l ' i n t en t ion du j u ry 
r e n f e r m a i t q u e l q u e s imper fec t ions et c e r t a in s po in t s m a l h e u r e u x , il 
s 'agissai t pour l ' essent ie l d ' un exposé m a g i s t r a l . Q u a n t à la recevabi l i té 
des p rocès -verbaux , elle déc l a r a que la ques t i on avai t é t é t r a n c h é e p a r la 
décis ion d ' u n e a u t r e division de la C o u r d ' appe l d a n s l 'affaire R. v. Seelig, 
qui avait t enu ces déc l a r a t i ons p o u r recevables . 

47. La C o u r d ' appe l d é b o u t a M. S a u n d e r s sur tous les po in t s sauf u n : 
elle e s t i m a que le j u g e avai t fait e r r e u r d a n s ses ind ica t ions sur u n chef 
d ' accusa t ion et a n n u l a le verdict de culpabi l i té su r ce poin t . Elle r a m e n a la 
pe ine à deux ans et d e m i d ' e m p r i s o n n e m e n t . 

48 . Le d e u x i è m e r e q u é r a n t bénéficia d ' une r é d u c t i o n de pe ine en 
appe l en ce q u e la pér iode d ' e m p r i s o n n e m e n t à p u r g e r à défau t de 
p a i e m e n t de l ' a m e n d e fut d i m i n u é e et le dé la i de p a i e m e n t p ro longé . 

49. Q u a n t au t ro i s i ème r e q u é r a n t , sa pe ine fut r a m e n é e à vingt et un 
mois d ' e m p r i s o n n e m e n t . 

50 . S 'agissant des frais a u x q u e l s les d e u x i è m e et t ro i s i ème r e q u é r a n t s 
ava ien t é té c o n d a m n é s , le m o n t a n t fut aba issé à 300 000 G B P pour chacun 
d ' eux . La C o u r d ' appe l r end i t une décision s imi la i re c o n c e r n a n t le 
p r e m i e r r e q u é r a n t . 

5 1 . Le 13 d é c e m b r e 1991, la commiss ion d isc ip l ina i re d u Conse i l de la 
Bourse (Council of the Stock Exchange) o r d o n n a le renvoi du t ro is ième 
r e q u é r a n t de la Bourse . 
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52. Le 20 ju i l le t 1991, M. S a u n d e r s saisit la C o m m i s s i o n e u r o p é e n n e 
des Dro i t s de l ' H o m m e ( r e q u ê t e n° 19187/91). 

G. La s a i s i n e u l t é r i e u r e d e la C o u r d 'appe l p a r le m i n i s t r e d e 
l ' I n t é r i e u r 

53. Le 3 août 1992, les r e q u é r a n t s se r e n d i r e n t c o m p t e pour la 
p r e m i è r e fois de l ' exis tence d ' u n e pa r t i e des é l é m e n t s o b t e n u s et d é t e n u s 
pa r l ' accusa t ion avan t leur procès ma i s qu i ne leur ava ien t pas é t é 
c o m m u n i q u é s p r é c é d e m m e n t . L ' accusa t ion avai t d ivulgué ces é l é m e n t s 
aux accusés d a n s le second procès G u i n n e s s le 20 d é c e m b r e 1991. Les 
in té ressés firent valoir q u e ces é l é m e n t s m o n t r a i e n t q u e des o p é r a t i o n s 
de sou t i en d ' ac t ions ava ien t é t é e n t r e p r i s e s à l 'occasion d 'un ce r t a in 
n o m b r e d ' a u t r e s repr i ses et q u e les consei l lers profess ionnels qui é t a i en t 
i n t e r v e n u s ava ien t cons idéré qu ' i l s 'agissai t d ' une p r a t i q u e accep tab le . 
Ces é l é m e n t s inc lua ien t en o u t r e les r é s u l t a t s d ' une e n q u ê t e m e n é e à 
l ' ini t ia t ive du D T I , qui avai t é té c lô tu rée le 8 d é c e m b r e 1988 par la 
commiss ion c o n t e n t i e u s e des a g e n t s de c h a n g e ag réés (un anc ien o r g a n e 
d isc ip l ina i re ) , laquel le avai t e s t i m é q u e les opé ra t i ons de sou t ien d ' ac t ions 
é t a i en t u n e p r a t i q u e accep tab le d a n s la Ci ty . 

54. Les r e q u é r a n t s inv i t è ren t les au to r i t é s de pou r su i t e à d ivu lguer ces 
é l é m e n t s . A la su i te du refus de celles-ci, ils d e m a n d è r e n t au min i s t r e de 
l ' In t é r i eu r de renvoyer l 'affaire devan t la C o u r d ' appe l en ve r tu de 
l 'ar t icle 17 § 1 a) de la loi de 1968 sur les appels en m a t i è r e péna le 
(Criminal Appeal Act). Le 22 d é c e m b r e 1994, le m i n i s t r e saisit la C o u r 
d ' appe l de la cause des r e q u é r a n t s et de M. S a u n d e r s . La C o m m i s s i o n 
e u r o p é e n n e suspend i t l ' e x a m e n de la recevabi l i té de la r e q u ê t e de 
M. S a u n d e r s d a n s l ' a t t e n t e de l ' issue de ce t t e p r o c é d u r e . Aprè s le renvoi 
de l 'affaire, l ' accusa t ion d ivu lgua le r e s t a n t des é l é m e n t s . L ' aud ience 
devan t la C o u r d ' appe l se d é r o u l a du 16 au 26 oc tobre 1995. 

55. Le 27 n o v e m b r e 1995, la C o u r d ' appe l d é b o u t a le p r e m i e r 
r e q u é r a n t sur tous les chefs sauf u n ; elle a n n u l a la c o n d a m n a t i o n de 
l ' in té ressé sur l 'un des chefs d ' e n t e n t e dé l i c tueuse . Elle r e j e t a l 'appel des 
d e u x i è m e et t ro i s ième r e q u é r a n t s a insi q u e celui de M. S a u n d e r s . 

56. D a n s l ' a r rê t qu 'e l le r end i t à la m ê m e d a t e , la C o u r d ' appe l é c a r t a 
l ' a r g u m e n t selon leque l l ' emploi au procès des réponses fournies aux 
in spec teu r s du D T I privait a u t o m a t i q u e m e n t la p r o c é d u r e péna le de 
c a r a c t è r e équ i t ab l e . Elle re leva q u e , d a n s la loi de 1985, le p a r l e m e n t 
avait d isposé e x p r e s s é m e n t et sans équ ivoque q u e les r éponses d o n n é e s 
aux i n spec t eu r s du D T I pouva ien t ê t r e admise s c o m m e preuves lors 
d ' une p r o c é d u r e péna l e , m ê m e si ce t t e admiss ion t r a n s g r e s s a i t le droi t 
de ne pas c o n t r i b u e r à sa p r o p r e i nc r imina t i on . 
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57. D a n s son a r r ê t , la C o u r d ' appe l no t a q u e les e n t r e t i e n s avec chacun 

des accusés « c o n s t i t u a i e n t u n e p a r t i e i m p o r t a n t e du doss ier de 

l ' accusa t ion» . 

58. Q u a n t à l ' a l légat ion d ' a p r è s laquel le il n ' é t a i t pas é q u i t a b l e q u e les 

p e r s o n n e s i n t e r r o g é e s p a r des i n spec teu r s du D T I fussent t r a i t é e s moins 

f avorab lemen t q u e celles i n t e r r o g é e s pa r la police en v e r t u de la PACE, la 

C o u r d ' appe l re leva ce qui suit : 

«(...) il est particulièrement difficile de décrypter des transactions complexes et 
tortueuses dans ces domaines, et ceux qui jouissent des immunités et privilèges 
accordés par les lois sur la faillite et celles sur les sociétés doivent admettre la 
nécessité d'un système d'examen rigoureux, notamment en cas de suspicion de fraude 
(...)» 

59. E n ce qui conce rne l ' a r g u m e n t selon lequel la d ive rgence e n t r e les 

sys t èmes m é n a g é s pa r la loi sur les sociétés et la loi su r la j u s t i c e péna le 

é ta i t a n o r m a l e , l ' accusa t ion fit va lo i r : 

« (...) l'explication réside dans le régime très différent des interrogatoires menés par 
les inspecteurs du DTI et ceux conduits soit par la police soit par le SFO (bureau de la 
répression des fraudes). Les inspecteurs du DTI sont des enquêteurs; contrairement à la 
police ou au SFO, ce ne sont pas des procureurs ou des procureurs potentiels. Il est 
caractéristique qu'ici les deux inspecteurs aient été un Queen's Counsel et un expert-
comptable agréé. Ils sont tenus d'agir en équité et de donner à quiconque ils se 
proposent de condamner ou de critiquer la possibilité équitable de répondre aux 
allégations portées contre lui (...). D'habitude, la personne interrogée est représentée 
par des avocats et elle peut être informée au préalable des questions qui seront 
soulevées.» 

60. Sur ce po in t , la C o u r d ' appe l déc la ra : 

«Que ceci constitue ou non une explication suffisante et que la distinction s'analyse 
ou non en «une anomalie», le fait est que cette différence existe puisque le Parlement 
l'a créée. Lors de l'adoption de l'article 2 § 8 de la loi de 1987, le Parlement avait la 
faculté de modifier l'article 434 § 5 de la loi sur les sociétés et d'autres dispositions 
analogues pour les harmoniser avec l'article 2 § 8. Sa décision de ne pas le faire ne 
résulte pas d'une erreur. L'intervention de Lord Caithness lors du vote du projet de loi 
de 1987 le démontre (...) Il a déclaré que le gouvernement n'avait délibérément pas suivi 
dans ce projet de loi le précédent figurant dans la législation sur les sociétés sur ce point 
même (...) Le Parlement a très clairement indiqué ses intentions à l'article 434 § 5. Un 
juge ne saurait légitimement exercer son pouvoir discrétionnaire d'exclure des éléments 
provenant d'interrogatoires simplement parce que le Parlement n'aurait pas dû 
accepter la possibilité d'une auto-incrimination (...) Toutefois, (...) à notre sens, un 
juge peut garder à l'esprit que le régime [légal] fait obligation de répondre aux 
questions des inspecteurs sous peine de sanctions. » 

61 . La cour é c a r t a auss i l ' a l léga t ion d ' abus de la p r o c é d u r e en ce que 

les i n spec teu r s du D T I se rv i ra ien t à to r t de «co l lec teurs de p r e u v e s » pour 

l ' accusa t ion ou qu ' i l y a u r a i t «co l lus ion» i l légi t ime ou d é p o u r v u e de 

c a r a c t è r e équ i t ab le : 
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«Nous avons examiné avec soin l'effet des événements de novembre 1986 à octobre 
1987 à la lumière de toutes les pièces. Nous estimons qu'il convenait d'autoriser les 
inspecteurs à poursuivre leur enquête et à n'impliquer la police qu'en mai 1987, sous 
réserve de deux conditions essentielles. 

1) Les inspecteurs devaient pouvoir conduire leurs enquêtes et interrogatoires de 
manière indépendante, sans instructions, mandai ou exhortation de la part des 
autorités de poursuite. Nous avons la totale conviction que les inspecteurs eux-mêmes 
l'ont bien précisé et respecté. Les avocats ont eux aussi posé ces règles fondamentales, 
qui furent observées (...) 

2) Les entretiens devaient être menés de manière équitable et non contestable. On 
n'a pas avancé devant le juge du fond ou devant nous que les inspecteurs pouvaient être 
critiqués sur ce chapitre. Les entretiens étaient structurés avec soin, d'une durée 
correcte et se sont déroulés dans des conditions convenables. Les appelants, hommes 
d'affaires expérimentés et d'une grande intelligence, furent tous représentés par des 
counsel (en général des Queen's Çounsel) ou par un solicitor chevronné. Les questions 
furent posées avec une équité scrupuleuse et le code établi dans l'affaire Pergamon (...) 
fut respecté. » 

62. L a C o u r d ' appe l r e p o u s s a auss i l ' a l léga t ion selon laque l le a u r a i t 
é té u n e source d ' in iqu i t é p o u r les r e q u é r a n t s le fait q u e les é l é m e n t s 
d é n o t a n t p r é t e n d u m e n t un abus n ' ava ien t pas é té c o m m u n i q u é s avant le 
procès . Elle r e j e t a é g a l e m e n t le gr ief du d e u x i è m e r e q u é r a n t selon lequel 
son incu lpa t ion avai t é té i n d û m e n t r e t a r d é e . Elle d é c l a r a : 

«(...) la défense soutient que les pièces que nous avons vues, ou du moins certaines 
d'entre elles, auraient dû être divulguées au procès. Les [requérants] prétendent avoir 
soulevé, par l'intermédiaire de leurs conseils, une question quant à l'intervention 
tardive de la police dans l'enquête; cela étant, les documents auraient dû être 
divulgués. Or un certificat d'immunité d'intérêt public (...) a été soumis au juge. Les 
accusés se plaignent à cet égard également du fait que le juge se soit contenté du 
certificat et qu'il n'ait pas examiné lui-même les documents. (...) 

(...) Quant à la simple affirmation selon laquelle l'on aurait dû faire intervenir la 
police plus tôt, nous estimons que les [requérants] n'avaient pas droit au procès à 
l'abondance de documents couverts par le secret dont nous disposions. Le certificat 
d'immunité d'intérêt public résumait objectivement et fidèlement les principales 
pièces auxquelles il se rapportait et nous estimons qu'il a été convenablement établi. 
Aucune partie n'a invité le juge à l'approfondir et à examiner lui-même les documents. 
A l'époque, la Cour d'appel n'avait pas énoncé de directives obligeant le juge à le faire. 

Quoi qu'il en soit, après avoir vu l'ensemble des documents, nous sommes (...) 
parvenus à la conclusion qu'il n'y a pas eu d'abus de procédure ou de collusion 
illégitime. » 

63. La C o u r d ' appe l r e j e t a le gr ief des r e q u é r a n t s re la t i f à la non-
d ivulga t ion de ce r t a in s é l é m e n t s p a r l ' accusat ion . Sur ce point , elle 
conclut : 

«Dans le cas des quatre appelants, si nous avons estimé que les éléments non 
divulgués auraient dû être communiqués, nous sommes convaincus que le vice de 
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procédure engendré par la non-divulgation n'a en fait occasionné aucun préjudice aux 
intéressés. Le verdict du jury aurait inévitablement été le même en cas de divulgation.» 

64. P a r la su i t e , la C o u r d ' appe l refusa d ' a t t e s t e r l ' ex is tence d ' u n point 

d ' i m p o r t a n c e pub l ique et refusa l ' au to r i sa t ion de saisir la C h a m b r e des 

lords. C e t t e décis ion a f e rmé tou t e s les voies de r ecour s a u x r e q u é r a n t s . 

IL LE D R O I T I N T E R N E P E R T I N E N T 

A. D é s i g n a t i o n d e s i n s p e c t e u r s 

65. En v e r t u de l 'ar t ic le 432 de la loi de 1985 sur les sociétés (« la loi de 

1985 »), le min i s t r e peu t n o m m e r u n ou p lus ieurs i n s p e c t e u r s c o m p é t e n t s 

cha rgés d ' e n q u ê t e r sur les affaires d ' une société et d ' en r e n d r e compte 

selon les moda l i t é s qu ' i l fixe. Il p e u t p rocéde r à pare i l le n o m i n a t i o n s'il 

a p p a r a î t q u e c e r t a i n e s c i r cons t ances i n d i q u e n t : 

«a) que les affaires de la société sont ou ont été menées dans l'intention d'escroquer 
ses créanciers ou les créanciers de toute autre personne, ou à des fins frauduleuses ou 
illégales, ou d'une manière portant un préjudice injustifié à une partie de ses associés, 
ou 

b) qu'un acte ou une omission de la société, qu'il soit effectif ou envisagé (y compris 
un acte ou une omission pour le compte de la société) porte ou porterait pareil préjudice, 
ou que la société a été créée à des fins frauduleuses ou illégales, ou 

c) que des personnes prenant part à la création ou à la gestion des affaires de la 
société se sont rendues coupables, à cet égard, de fraude, d'infraction à la loi, ou 
d'autres agissements reprehensibles envers la société ou ses associés, ou 

d) que les associés n'ont pas obtenu quant à ses affaires toutes les informations qu'ils 
pouvaient raisonnablement escompter.» (article 432 § 2) 

66. Le m i n i s t r e est é g a l e m e n t habi l i té à dé s igne r des i n spec teu r s 

pour : 

« (...) enquêter sur l'ensemble des associés d'une société et sur tout autre aspect, ainsi 
que pour en rendre compte afin d'identifier les personnes qui ont ou avaient 
véritablement un intérêt financier à la réussite ou l'échec (réel ou apparent) de la 
société, ou qui sont ou ont été en mesure de diriger ou d'influer matériellement sur sa 
politique.» (article 442 § 1) 

B. F o n c t i o n e t p o u v o i r s d e s i n s p e c t e u r s 

67. Les i n spec t eu r s n ' o n t pas u n e fonction jud ic i a i r e , mais u n rôle 

inquis i to i re qu i a é té r é s u m é en ces t e r m e s dans l 'affaire Pergamon Press 

Ltcl (Chancery Reports 1971, Lord Justice Sachs , p . 401) : 

« La fonction des inspecteurs est par essence de mener une enquête en vue d'établir si 
certains faits sont susceptibles d'amener d'autres personnes à intervenir; leur fonction 
n'inclut pas la prise de décision quant à la question d'une intervention et, a fortiori, il ne 
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leur appartient pas de se prononcer en dernier lieu sur les questions susceptibles d'être 
soulevées en cas d'intervention.» 

68. L 'ar t ic le 434 de la loi de 1985 est ainsi libellé : 

« 1. Lorsque des inspecteurs sont désignés en vertu de l'article 431 ou 432, tous les 
dirigeants et salariés de la société ont pour devoir (...) 

a) de présenter aux inspecteurs tous les livres et documents de la société ou y relatifs 
(...) dont ils sont responsables ou qui relèvent de leurs compétences, 

b) de se présenter devant les inspecteurs lorsqu'ils y sont invités et, 

c) de fournir aux inspecteurs tout autre concours qu'ils sont raisonnablement en 
mesure de prêter dans le cadre de l'enquête (...) 

(...) 

3. Un inspecteur peut procéder à un interrogatoire sous serment des dirigeants et 
salariés de la société ou d'une autre personne morale, et de toute personne visée au 
paragraphe 2 ci-dessous, dans le cadre des affaires de la société ou d'un autre organe, 
et peut faire prêter serment à ce titre (...) 

( . . . ) 

5. Toute réponse donnée par une personne à une question qui lui est soumise dans 
l'exercice des pouvoirs conférés par cet article (qu'ils s'exercent dans le cadre d'une 
enquête menée en vertu de l'un ou de l'autre des articles 431 à 433, ou en application 
de tout autre article de la présente partie) peut être retenue contre elle.» 

69. L 'ar t ic le 436 de la loi dispose : 

« 1) Lorsque des inspecteurs sont nommés en vertu de l'article 431 ou 432 afin 
d'enquêter sur les affaires d'une société, ce qui suit s'applique à -

a) tout dirigeant ou salarié de la société, 

b) tout dirigeant ou salarié d'une autre personne morale dont les affaires font l'objet 
d'une enquête prévue à l'article 433 et 

c) toute personne visée à l'article 434 § 2. 

L'article 434 § 4 s'applique au regard des références faites dans cet alinéa à un 
dirigeant ou à un salarié. 

2) Si cette personne -

a) refuse de présenter tout livre ou document que l'article 434 ou 435 lui lait 
obligation de remettre, 

b) refuse de se présenter devant les inspecteurs lorsqu'elle y est invitée, ou 

c) refuse de répondre à toute question qui lui est soumise par les inspecteurs quant 
aux affaires de la société ou de toute autre personne morale (selon le cas), les 
inspecteurs peuvent signaler le refus par écrit au tribunal. 

3) Le tribunal peut alors instruire l'affaire et, après audition de tout témoin à charge 
ou à décharge de l'auteur présumé de l'infraction, et après avoir entendu toute 
déclaration faite par la défense, il peut infliger à l'auteur de l'infraction la même peine 
que pour une personne coupable àecontempt qf court (mépris du tribunal).» 
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70. D a n s ce c o n t e x t e , hcontempt of court p eu t ê t r e pun i pa r u n e a m e n d e 
ou u n e m p r i s o n n e m e n t de deux ans au plus . 

C. D i s p o s i t i o n s d e la lo i d e 1984 sur la p o l i c e e t l e s p r e u v e s e n 
m a t i è r e p é n a l e e t d e la lo i d e 1987 s u r la j u s t i c e p é n a l e 

71. Les passages p e r t i n e n t s de l 'ar t icle 76 de la loi de 1984 sur la police 
et les p reuves en m a t i è r e péna le (PACE) sont ainsi r é d i g é s : 

«1. Tout aveu fait lors d'une proeédure par une personne accusée peut être utilisé 
contre elle dans la mesure où il est pertinent pour tout point en litige dans la procédure 
et n'est pas exclu par le tribunal conformément à cet article. 

2. Si, dans une procédure au cours de laquelle l'accusation envisage d'utiliser comme 
preuve un aveu fait par une personne accusée, il est signalé au tribunal que ledit aveu a 
ou a peut-être été obtenu -

a) par pression exercée sur son auteur; ou 

b) à la suite des propos ou des actes susceptibles, dans les circonstances du moment, 
de compromettre la crédibilité de tout aveu fait par cette personne en conséquence, 

le tribunal n'accepte pas que l'aveu soit produit comme preuve à charge sauf si 
l'accusation établit au-delà de tout doute raisonnable que l'aveu (bien que sa substance 
puisse être exacte) n'a pas été obtenu de la manière susmentionnée (...) » 

72. L 'ar t ic le 78 § 1 est ainsi libellé : 

«Dans toute procédure, le tribunal peut refuser une preuve sur laquelle l'accusation 
désire se fonder s'il lui apparaît que, eu égard à l'ensemble des circonstances, y compris 
celles dans lesquelles la preuve a été obtenue, l'admettre porterait atteinte à l'équité du 
procès au point que le tribunal se doit de ne pas l'accepter.» 

73. Selon l 'ar t icle 82 § 1 de la P A C E , un « a v e u » inclut tou te 
déc l a r a t i on en tou t ou p a r t i e défavorable à son a u t e u r , qu 'e l le soit faite 
ou non à u n e p e r s o n n e occupan t des fonctions officielles et qu 'e l le soit 
o ra le ou non . 

74. La loi de 1987 sur la j u s t i ce péna le confère au d i r e c t e u r du b u r e a u 
de r ép ress ion des f raudes des pouvoirs pa r t i cu l i e r s qu i lui p e r m e t t e n t 
d ' i n s t ru i r e et de pour su iv re les f raudes graves . L 'a r t ic le 2 § 2 fait 
obl iga t ion à u n e p e r s o n n e don t les affaires sont soumises à e n q u ê t e de 
r é p o n d r e aux ques t i ons , fût-ce au r i sque de s ' inc r iminer . A dé fau t , elle 
s 'expose à des s anc t i ons p é n a l e s (ar t ic le 2 § 13). Les r éponses ainsi 
o b t e n u e s ne peuven t servir c o m m e preuves con t re un suspec t q u e s'il est 
poursuivi p o u r n 'avoir pas r épondu aux ques t ions sans excuse valable ou 
s'il fait u n e dépos i t ion qu i vient c o n t r e d i r e u n e r é p o n s e a n t é r i e u r e 
(ar t ic le 2 § 8) . 
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E N D R O I T 

I. SUR L 'OBJET DU LITIGE 

75. La C o u r c o n s t a t e q u e d a n s leurs obse rva t ions a l l éguan t l ' in iqui té 
de la p r o c é d u r e péna l e d i l igen tée à leur e n c o n t r e , les r e q u é r a n t s 
invoquen t l 'ar t icle 6 § 1 de la Conven t i on tou t en r envoyan t à des 
g a r a n t i e s plus préc ises énoncées à l ' a r t ic le 6 § 3. C e l a vaut en pa r t i cu l i e r 
p o u r les a r g u m e n t s qu ' i l s a v a n c e n t à l ' appui de leurs griefs c o n c e r n a n t , 
d ' une pa r t , la collusion i l légi t ime e n t r e les i n spec teu r s du D T I et 
d ' a u t r e s services e t , d ' a u t r e p a r t , la non-divulga t ion dé l ibé rée p a r 
l ' accusa t ion d ' é l é m e n t s p e r t i n e n t s p o u r leur défense . Sur ce d e r n i e r 
point , la C o u r relève que la C o m m i s s i o n , dans sa décision par t i e l l e sur la 
recevabi l i té qu 'e l l e a a d o p t é e le 9 avril 1997 ( p a r a g r a p h e 4 c i -dessus) , a 
déc la ré i r recevable le gr ief des r e q u é r a n t s su r le t e r r a i n de l 'ar t icle 6 
§ 3 d) selon lequel la non-d ivu lga t ion a l léguée d ' é l é m e n t s les a u r a i t 
e m p ê c h é s d ' a s s u r e r la c o m p a r u t i o n de t é m o i n s à d é c h a r g e . 

76. Selon la C o m m i s s i o n , l ' ensemble des é l é m e n t s l i t igieux avait é t é 
c o m m u n i q u é aux r e q u é r a n t s au m o m e n t où la C o u r d ' appe l a 
r é e x a m i n é leur appe l d a n s le c ad re de la p r o c é d u r e de renvoi . Eu é g a r d 
aux é l é m e n t s qu i l eur avaient é té d ivu lgués , les r e q u é r a n t s n 'on t pas 
sollicité la c o m p a r u t i o n ou l ' i n t e r roga to i r e de t é m o i n s et ils n 'on t pas 
a l l égué avoir é t é e m p ê c h é s de le faire à ce s t a d e . La C o m m i s s i o n a 
conclu q u e t o u t e déficience du procès et de l 'appel avai t é té cor r igée 
pa r l ' ins tance u l t é r i e u r e devan t la C o u r d ' appe l et , de ce fait, a déc la ré 
le grief des in té ressés i r recevable p o u r défau t man i fes t e de f o n d e m e n t . 
Si les r e q u é r a n t s p r é t e n d e n t qu ' i l s n 'on t é té en m e s u r e de s o u m e t t r e ces 
é l é m e n t s à la C o u r q u ' a p r è s la décis ion du G o u v e r n e m e n t d ' au to r i s e r , 
sous rése rve de c e r t a i n s e n g a g e m e n t s , l eur emplo i d a n s la p r o c é d u r e 
d e v a n t elle, la C o u r e s t ime q u e ce fac teur ne p e r m e t pas de m e t t r e 
en cause la décision d ' i r recevabi l i té de ce gr ief r e n d u e p a r la 
C o m m i s s i o n . 

77. Toutefo is , la C o u r se t rouve saisie de la ques t ion de la non-
divulga t ion , d a n s la m e s u r e où les r e q u é r a n t s la soulèvent su r le t e r r a i n 
des d isposi t ions de l ' a r t ic le 6 § 3 , n o t a m m e n t l ' a l inéa d ) , q u a n t à des 
p r o b l è m e s plus la rges relat ifs à u n e collusion i l légi t ime ou à l ' absence de 
p r o c é d u r e con t r ad i c to i r e . A cet é g a r d , la C o u r rappe l le q u e les ex igences 
du p a r a g r a p h e 3 de l 'ar t icle 6 r e p r é s e n t e n t des aspec ts pa r t i cu l i e r s du 
droi t à un procès é q u i t a b l e , g a r a n t i pa r le p a r a g r a p h e 1 ( a r r ê t E d w a r d s 
c. R o y a u m e - U n i du 16 d é c e m b r e 1992, sér ie A n" 247-B, p . 34, § 33) . D a n s 
les c i r cons tances d e l ' espèce, la C o u r j u g e superf lu d ' e x a m i n e r les 
a l l éga t ions des r e q u é r a n t s s é p a r é m e n t sous l 'angle du p a r a g r a p h e 3 a ) -
d) pu i squ ' e l l e s se r a m è n e n t à d é n o n c e r le c a r a c t è r e i néqu i t ab l e du procès . 
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II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

78. Les r e q u é r a n t s se p l a ignen t de ce q u e leur droi t à un procès 
équ i t ab le g a r a n t i pa r l 'ar t icle 6 § 1 de la Conven t i on a fait l 'objet d 'un 
c e r t a i n n o m b r e d ' a t t e i n t e s . Le passage p e r t i n e n t de ce t t e d isposi t ion est 
ainsi libellé : 

«Toute personne a droit à ce que sa cause soit entendue équilablement, 
publiquement et dans un délai raisonnable, par un tribunal indépendant et impartial, 
établi par la loi, qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle (...) » 

A. U s a g e a b u s i f fa i t par l ' a c c u s a t i o n d e s p r o c è s - v e r b a u x d e s 
e n t r e t i e n s d e s r e q u é r a n t s avec l e s i n s p e c t e u r s 

79. Les r e q u é r a n t s p r é t e n d e n t q u e l ' équ i té de la p r o c é d u r e péna l e 
d i l igen tée à leur e n c o n t r e a é té viciée en ra i son de l 'emploi pa r 
l ' accusa t ion à l eur procès des déc l a r a t i ons q u e la loi les c o n t r a i g n a i t de 
faire a u x i n s p e c t e u r s du D T I . 

80. Le t ro i s i ème r e q u é r a n t sou t i en t en o u t r e q u e l ' accusa t ion a en 
effet r e c o n n u qu ' i l n ' a u r a i t pas é té t r adu i t en ju s t i ce en l ' absence des 
p rocès -verbaux ( p a r a g r a p h e 35 c i -dessus) . Toutefo is , il a é té j u g é avec 
t rois a u t r e s coaccusés don t les dépos i t ions aux i n spec t eu r s on t é té lues 
au j u ry . De plus, la dépos i t ion faite p a r M. S a u n d e r s à la b a r r e des 
t é m o i n s en r éponse aux procès -verbaux des i n spec t eu r s du D T I a por té 
pré judice à l ' équ i t é de son procès et de celui des a u t r e s r e q u é r a n t s . A cet 
éga rd , le t ro i s i ème r e q u é r a n t aff irme qu ' i l avai t en vain d e m a n d é à ê t r e 
j u g é s é p a r é m e n t p o u r évi ter de c o m p r o m e t t r e sa p rop re défense 
( p a r a g r a p h e 28 c i -dessus) . 

8 1 . Eu éga rd à l 'usage fait p a r l ' accusa t ion des r éponses fournies pa r 
les r e q u é r a n t s aux in spec t eu r s , le G o u v e r n e m e n t r econna î t q u e les griefs 
des in t é res sés ne se d i s t i n g u e n t g u è r e de celui de M. S a u n d e r s . D a n s son 
a r r ê t en l 'affaire S a u n d e r s , la C o u r a conclu qu' i l y avai t eu violat ion des 
droi t s du r e q u é r a n t p ro t égés pa r l 'ar t icle 6 § 1 ( a r r ê t S a u n d e r s 
c. R o y a u m e - U n i du 17 d é c e m b r e 1996, Recueil des arrêts et décisions 1996-VI, 
pp . 2065-2067, §§ 70-76) e t , s ' ag issant d e l 'octroi d ' u n e sa t is fact ion 
équ i t ab l e , qu 'e l le ne pouvai t pas spécu le r sur la ques t i on de savoir si 
l ' issue du procès a u r a i t é té d i f férente d a n s l ' hypothèse où les procès-
v e r b a u x des dépos i t ions a u x i n s p e c t e u r s n ' a u r a i e n t pas é té soumis aux 
ju r id i c t ions i n t e r n e s . 

82. La C o u r relève q u e les t rois r e q u é r a n t s ont é té j u g é s avec 
M. S a u n d e r s et q u e , c o m m e p o u r ce d e r n i e r , les p rocès -ve rbaux de leurs 
e n t r e t i e n s avec les i n spec t eu r s du D T I , a u x q u e l s les i n t é r e s sé s avaient 
l 'obl igat ion de r é p o n d r e en v e r t u de la loi, ont cons t i t ué « u n e pa r t i e 
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i m p o r t a n t e » ( p a r a g r a p h e 57 ci-dessus) du doss ier de l ' accusa t ion . 
L ' accusa t ion a d o n n é lec ture au j u r y p e n d a n t t rois j o u r s des p rocès -
v e r b a u x de ces e n t r e t i e n s ( p a r a g r a p h e 36 c i -dessus) . La C o u r relève q u e 
le G o u v e r n e m e n t ne con te s t e pas que l 'usage ainsi fait des p rocès -verbaux 
visait à i n c r i m i n e r les r e q u é r a n t s . D 'a i l l eurs , le G o u v e r n e m e n t r econna î t 
q u e s ' ag issant du pré judice subi p a r les in t é res sés en ra ison de l 'emploi 
des p rocès -verbaux , le cas d ' espèce n e se d i s t ingue g u è r e de l 'affaire de 
M. S a u n d e r s . 

83 . La Cour , q u a n t à el le , n ' ape rço i t en l 'espèce a u c u n e ra i son de 
s ' éca r t e r de sa conclusion en l ' a r rê t S a u n d e r s . Elle conclut donc qu ' i l y a 
eu a t t e i n t e au droi t des r e q u é r a n t s de ne pas c o n t r i b u e r à leur p rop re 
i nc r imina t i on et , p a r t a n t , q u e les in t é res sés n 'on t pas bénéficié d ' u n 
procès équ i t ab l e , en viola t ion de l 'ar t icle 6 § 1 de la Conven t ion . 

B. A l l é g a t i o n d e c o l l u s i o n i l l é g i t i m e 

84. Les r e q u é r a n t s p r é t e n d e n t q u e l ' équi té de leur procès a é t é 
c o m p r o m i s e en ra ison de la collusion i l légi t ime e n t r e les i n s p e c t e u r s du 
D T I et les a u t o r i t é s de p o u r s u i t e . 

85. Le G o u v e r n e m e n t con t e s t e c e t t e a l l éga t ion . 

1. Arguments des parties sur la question de la collusion illégitime 

a) Les requérants 

86. Les r e q u é r a n t s d é c l a r e n t q u e l ' ensemble des é l é m e n t s q u e les 
i n spec t eu r s ont o b t e n u s d ' eux au cour s de l eu r s e n t r e t i e n s on t é t é 
d i r e c t e m e n t t r a n s m i s au D T I et ensu i t e c o m m u n i q u é s au D P P en 
app l ica t ion d 'accords s o i g n e u s e m e n t mis au point e n t r e les services 
impl iqués . Lorsqu ' i l s ont t é m o i g n é d e v a n t les i n spec t eu r s , ils i gnora ien t 
t o t a l e m e n t ces accords en ve r tu desque l s les i n spec teu r s ont j o u é un rôle 
d a n s la p r o c é d u r e visant à s t a t u e r sur des accusa t ions en m a t i è r e péna l e . 
Le bu t é ta i t de les c o n t r a i n d r e à t é m o i g n e r sans le bénéfice des g a r a n t i e s 
p rocédu ra l e s offertes à tou t accusé d e v a n t r é p o n d r e d ' u n e accusa t ion en 
m a t i è r e péna le et de r e t a r d e r d é l i b é r é m e n t à la fois l ' i n te rven t ion de la 
police et l ' é t ab l i s semen t formel de l 'acte d ' accusa t ion . 

87. Les r e q u é r a n t s préc isent q u e M . S a u n d e r s n ' a pas eu la facul té de 
soulever les m ê m e s a r g u m e n t s d a n s la p r o c é d u r e devan t les ins t i tu t ions 
de la C o n v e n t i o n , eu é g a r d au m o m e n t où ont eu lieu ses e n t r e t i e n s avec 
les i n spec t eu r s et à ses fonctions de p rés iden t de la société qui faisait 
l 'objet de l ' e n q u ê t e . Le G o u v e r n e m e n t ass imile donc à tor t l eurs griefs à 
ceux fo rmulés pa r M. S a u n d e r s . 

88. C o m m e preuve de c e t t e col lusion, les r e q u é r a n t s invoquen t les 
é l é m e n t s q u e les a u t o r i t é s ne leur on t d ivulgués q u ' à la mi-1995 aux fins 
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de la seconde p r o c é d u r e d e v a n t la C o u r d ' appe l . P a r m i ces pièces figurent 
n o t a m m e n t des c o m p t e s r e n d u s de r éun ions , des p rocès -verbaux et des 
no tes échangés e n t r e les a u t o r i t é s . Ils a f f i rment q u e ces é l é m e n t s 
révè len t c l a i r e m e n t q u e le 16 d é c e m b r e 1986 le D T I et les i n s p e c t e u r s se 
conce r t a i en t déjà sur la façon don t la condu i t e d e l ' e n q u ê t e p a r les 
i n spec teu r s pouvai t fournir des é l é m e n t s à ut i l i ser d a n s u n e p rocédure 
péna l e u l t é r i e u r e et q u e , avan t les e n t r e t i e n s , les i n s p e c t e u r s d i sposa ien t 
déjà de p reuves conc rè t e s d ' éven tue l l e s t r a n s a c t i o n s dé l i c tueuses p o r t a n t 
sur des s o m m e s t rès i m p o r t a n t e s . Le 12 j a n v i e r 1987, les i n spec t eu r s ont 
in fo rmé le min i s t r e des é l é m e n t s de p r e u v e qu ' i l s posséda ien t e t , le 
13 j a n v i e r 1987, ce d e r n i e r les a po r t é s à la conna i s sance du D P P . Le 
29 j a n v i e r 1987, le m i n i s t r e a exigé pa r écri t des i n spec t eu r s qu ' i l s lui 
s o u m e t t e n t t o u t e in fo rmat ion en leur possess ion c o n c e r n a n t 
d ' éven tue l l es infract ions a insi q u e les p r inc ipaux d o c u m e n t s et procès-
v e r b a u x des dépos i t ions recuei l l ies pa r eux . Le 30 j a n v i e r 1987, lors d 'une 
r éun ion à laquel le ont pa r t i c ipé les i n spec t eu r s , il a é té officiellement 
décidé q u e les p rocès -verbaux et d o c u m e n t s p e r t i n e n t s s e ra i en t d ' abord 
r emis au D T I et q u e des copies s e r a i en t ensu i t e t r a n s m i s e s a u x avocats 
consei l lant le D P P . Les r e q u é r a n t s sou l ignen t que la décis ion de 
c o m m u n i q u e r les p r e m i è r e s in fo rmat ions au p a r q u e t a en fait é té prise 
le 12 j a n v i e r 1987 ( p a r a g r a p h e s 12-18 c i -dessus) . 

89. Selon les i n t é r e s sés , ce t t e s t r a t é g i e conce r t ée a é té mise en place 
pour évi ter q u e l ' ouve r tu r e d ' u n e e n q u ê t e de police n ' e n t r a v e la t âche des 
i n spec t eu r s , et ce p r é c i s é m e n t en ra i son d e s p lus g r a n d s pouvoirs 
d ' inves t iga t ion q u e ceux-ci pouvaien t exe rce r sans ê t r e c o n t r a i n t s de 
m e t t r e en place des g a r a n t i e s . De plus , ces accords ont é té cachés aux 
r e q u é r a n t s afin d ' a s s u r e r qu ' i l s c o n t i n u e n t de coopé re r . 

90. Les r e q u é r a n t s a t t i r e n t l ' a t t en t ion sur le fait q u e , d a n s ses 
observa t ions à u n e commiss ion p a r l e m e n t a i r e c h a r g é e du c o m m e r c e et 
de l ' indus t r ie qu i a e x a m i n é les pouvoirs d ' inves t iga t ion des inspec teur s , 
la Law Society a n o t a m m e n t r e c o m m a n d é de confé re r aux pe r sonnes 
r i s q u a n t d ' ê t r e accusées au cours de la p r o c é d u r e devan t les i n spec teu r s 
les m ê m e s dro i t s q u e ceux don t elles bénéf ic ie ra ien t au péna l . P o u r les 
r e q u é r a n t s , l ' i m p o r t a n c e de ce t t e r e c o m m a n d a t i o n doit ê t r e cons idérée 
d a n s le c o n t e x t e de la g r a n d e i nce r t i t ude du dro i t i n t e r n e rég issan t la 
vé r i t ab le é t e n d u e des pouvoirs des i n spec t eu r s en ve r tu de la loi de 1985 
et de l ' absence de g a r a n t i e s p r o p r e s à e m p ê c h e r le d e g r é inadmiss ib le de 
coopé ra t i on e n t r e les i n s p e c t e u r s et les a u t o r i t é s de p o u r s u i t e . Les 
r e q u é r a n t s sou l ignen t auss i q u e le D P P adjoint (Deputy Director of Public 
Prosecutions) de l ' époque , d a n s sa dépos i t ion à la commiss ion 
p a r l e m e n t a i r e , a conf i rmé qu ' i l avai t eu des con t ac t s in formels avec la 
police avan t q u e la décis ion m ê m e d 'ouvr i r u n e e n q u ê t e de police ne fût 
pr ise le 5 m a i 1987. D a n s sa dépos i t ion , il a déc l a r é que la s t r a t é g i e mise 
au point devai t p e r m e t t r e d e condu i r e l ' e n q u ê t e pol icière d a n s le sillage 
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de celle des i n spec t eu r s , é t a n t d o n n é q u e ceux-ci t r a n s m e t t a i e n t les 
p rocès -verbaux des t é m o i g n a g e s qu ' i ls recue i l la ien t des r e q u é r a n t s . 

91 . Les in téressés déc la ren t que des recherches compara t ives révèlent 
q u e seuls deux - R o y a u m e - U n i et I r l ande - des qu inze E ta t s pa r t i e s à la 
Conven t ion é tud iés ne cons idèrent pas le type d ' e n q u ê t e ouver te à leur 
encon t r e pa r les inspec teurs c o m m e re levant du d o m a i n e de la p r o c é d u r e 
péna le ou c o m m e a p p e l a n t les g a r a n t i e s d 'une p rocédure régu l iè re . Si 
l ' enquê te dont ils ont fait l 'objet avait é té m e n é e dans l 'un des t re ize a u t r e s 
E t a t s c o n t r a c t a n t s é tud iés , ils a u r a i e n t é té d û m e n t informés de la n a t u r e et 
du but de l ' enquê te , ce qui l eur a u r a i t pe rmis de faire valoir effect ivement 
leurs droi t s à u n s t ade précoce. Ils af f i rment q u e M. S a u n d e r s n ' a j a m a i s 
avancé cet a r g u m e n t d a n s sa r e q u ê t e aux ins t i tu t ions de la Conven t ion e t 
q u e le cons ta t formulé pa r la C o u r sur ce point dans son a r r ê t (ibidem, 
p. 2068, § 80) n 'est donc pas pe r t i nen t . Ils souha i t en t toutefois abo rde r 
e x p r e s s é m e n t ce t t e ques t ion et sou t i ennen t à cet éga rd q u e s'ils avaient 
bénéficié des ga ran t i e s de l 'art icle 6, il n 'y au ra i t j a m a i s eu de p rocédure à 
leur encon t r e . De l'avis des r e q u é r a n t s , la C o u r d 'appel , dans son d e u x i è m e 
a r r ê t , a cons t a t é au vu des faits que les inspec teurs avaient coopéré avec 
d ' au t r e s services, mais a conclu, eu égard au droi t anglais et non à la 
Conven t ion , q u ' u n e telle coopéra t ion n ' é t a i t pas i l légale. 

92. Les r e q u é r a n t s sou l ignen t la p e r t i n e n c e de l ' a r rê t Condron 
c. Royaume-Uni (n" 35718/97, C E D H 2000-V) p o u r l eur gr ief de ce chef. 
C o n t r a i r e m e n t aux r e q u é r a n t s d a n s c e t t e affaire, ils n 'on t pas bénéficié 
de la p ro tec t ion des g a r a n t i e s e n t o u r a n t la phase p réa lab le au procès q u e 
la C o u r a qual i f iées de « p a r t i c u l i è r e m e n t i m p o r t a n t e [s] » (§ 60). A ce 
propos , ils r appe l l en t à la C o u r que la loi les con t r a igna i t à r é p o n d r e aux 
ques t ions des in spec teu r s sous pe ine d e sanc t ion et qu ' i l s n 'on t pas é t é 
avisés des accords mis au poin t e n t r e les i n spec t eu r s et les a u t o r i t é s de 
pou r su i t e ou de l 'usage suscept ib le d ' ê t r e fait de leurs r éponses . Les 
r e q u é r a n t s r é i t è r e n t q u e la p r o c é d u r e p é n a l e , cons idé rée à p a r t i r d u 
12 j a n v i e r 1987, n ' a u r a i t j a m a i s eu lieu s'ils ava ien t bénéficié des 
g a r a n t i e s d ' une p r o c é d u r e r égu l i è re auxque l l e s ils ava ien t le dro i t en 
ve r tu de l 'ar t icle 6 de la Conven t ion . En o u t r e , n o n o b s t a n t le fait q u e les 
r e q u é r a n t s en l 'affaire Condron ava ien t bénéficié d ' une série de g a r a n t i e s 
p rocédu ra l e s avant le p rocès , la C o u r a e s t imé qu ' i l y avai t eu violat ion de 
l 'ar t icle 6 § 1 de la Conven t i on en ce q u e l 'omission du juge de d o n n e r au 
j u r y les in s t ruc t ions qu i convena ien t ne pouvai t pas ê t r e r ed re s sée en 
appe l é t a n t d o n n é q u e la C o u r d ' appe l s ' é ta i t souciée d e l ' inc idence des 
dé fau t s des ins t ruc t ions sur la solidité de la c o n d a m n a t i o n des in t é res sés 
et non de la q u e s t i o n d i s t inc te de l ' équi té . Selon les r e q u é r a n t s , si la C o u r 
a conclu à l ' u n a n i m i t é q u e les d ro i t s des C o n d r o n ava ien t é té violés, il 
s ' ensui t fo rcémen t q u e l eu r s dro i t s on t é t é é g a l e m e n t m é c o n n u s , vu 
l ' absence d e s « g a r a n t i e f s ] p a r t i c u l i è r e m e n t i m p o r t a n t e [ s ] » ident i f iées 
p a r la C o u r d a n s son a r r ê t en l 'affaire Condron. 
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b) Le Gouvernement 

93 . Le G o u v e r n e m e n t sou t i en t q u e M. S a u n d e r s a invoqué ce m ê m e 
a r g u m e n t d a n s sa r e q u ê t e aux ins t i tu t ions de la Conven t ion . En o u t r e , la 
C o u r d ' appe l a p rocédé à un e x a m e n approfondi de ce grief et l 'a r e j e t é . La 
C o u r l 'a elle aussi éca r t é d a n s son a r r ê t S a u n d e r s (p. 2068, § 80) . 

94. E n o u t r e , le G o u v e r n e m e n t con t e s t e les a r g u m e n t s t i rés pa r les 
r e q u é r a n t s du r a p p o r t de la commiss ion p a r l e m e n t a i r e . Il sou t i en t q u ' à 
la su i te d ' une vas te e n q u ê t e sur les pouvoirs d ' inves t iga t ion des 
in spec teu r s du D T I , y compr i s les d ro i t s de la dé fense , ce t t e commiss ion 
a conclu qu ' i l n 'y avai t pas lieu de r e c o m m a n d e r des c h a n g e m e n t s 
ma jeu r s . En par t i cu l i e r , il n ' a pas é té p récon isé de m e t t r e fin à l ' e n q u ê t e 
des i n spec t eu r s dès lors qu ' i l appa ra i s sa i t q u e des infrac t ions avaient 
é v e n t u e l l e m e n t é té commises ou d ' i n t e rd i r e à ces d e r n i e r s de 
c o m m u n i q u e r aux a u t o r i t é s de pou r su i t e des é l é m e n t s recueil l is au cours 
de leurs inves t iga t ions . Selon le G o u v e r n e m e n t , il est r é v é l a t e u r q u e la 
C o u r d ' appe l n ' a i t pas e s t i m é nécessa i re de s ' appuyer sur ledit r appor t 
pour j u g e r é tab l ie l ' absence d ' abus et de col lusion i l légi t ime e n t r e les 
i n spec t eu r s et les a u t o r i t é s de pou r su i t e d a n s le cas des r e q u é r a n t s . 

95 . Q u a n t à l ' a r r ê t de la C o u r en l 'affaire Condron invoqué pa r les 
r e q u é r a n t s , le G o u v e r n e m e n t observe q u e ces d e r n i e r s n 'on t pas été 
c o n t r a i n t s de coopé re r avec la police et q u e la C o u r d ' appe l a re je té 
l ' a l légat ion de col lusion i l légi t ime au vu des faits. Les r e q u é r a n t s ont été 
t enus de r é p o n d r e aux ques t ions des i n spec t eu r s et l eurs r éponses ont été 
ut i l isées d a n s la p r o c é d u r e péna l e u l t é r i e u r e . Ce fait a m è n e le 
G o u v e r n e m e n t à r e c o n n a î t r e une violat ion de l 'ar t icle 6 § 1 sur ce point . 

2. Appréciation de la Cour 

96. La C o u r re lève q u e l ' a l légat ion de collusion i l légi t ime e n t r e les 
i n spec t eu r s du D T I et les au to r i t é s de p o u r s u i t e r epose sur la 
r econs t i t u t i on pa r les r e q u é r a n t s des faits su rvenus e n t r e d é c e m b r e 1986 
et j a n v i e r 1987. Les i n t é r e s sé s exp l iquen t l ' impor t ance de ces faits pour 
l ' équ i té de leur procès en se fondant sur les é l é m e n t s don t ils p r é t e n d e n t 
n 'avoir p l e i n e m e n t disposé q u e d a n s les mois ayan t p r é c é d é la seconde 
p r o c é d u r e d e v a n t la C o u r d ' appe l . Toute fo i s , le G o u v e r n e m e n t 
i n t e r p r è t e les é v é n e m e n t s l i t igieux d i f f é r e m m e n t et a t t i r e l ' a t t e n t i o n de 
la C o u r sur le fait q u e la C o u r d ' appe l a p rocédé à u n e x a m e n approfondi 
de l ' a l léga t ion des r e q u é r a n t s et l'a finalement re je tée faute de base 
factuel le . 

97. La C o u r observe q u ' e n cas de c o n t e s t a t i o n sur les faits, elle doit 
d ' abord les e x a m i n e r tels qu ' i l s ont é té é tabl is p a r les a u t o r i t é s i n t e r n e s . 
A cet éga rd , elle r appe l l e qu ' i l n ' e n t r e pas d a n s ses a t t r i b u t i o n s de 
s u b s t i t u e r sa p r o p r e app réc i a t i on des faits à celle des ju r id i c t ions 
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i n t e r n e s , à qui il revient en pr inc ipe de pese r les é l é m e n t s recueil l is pa r 
elles (voir, pa r e x e m p l e , l ' a r rê t E d w a r d s p réc i t é , pp . 34-35, § 34) . 

98. La C o u r ne s au ra i t p e r d r e de vue q u e les r e q u é r a n t s ont 
formulé c e t t e a l l éga t ion devan t la C o u r d ' appe l a p r è s la décis ion de 
renvoi du m i n i s t r e . La C o u r d ' appe l a é tud i é ce t t e a l léga t ion de m a n i è r e 
approfondie et l'a f i na l emen t re je tée à la l u m i è r e des faits ( p a r a g r a p h e 61 
c i -dessus) . C e t t e j u r id i c t ion a d é c l a r é : 

«Nous avons examiné avec soin l'effet des événements de novembre 1986 à octobre 
1987 à la lumière de toutes les pièces. Nous estimons qu'il convenait d'autoriser les 
inspecteurs à poursuivre leur enquête et à n'impliquer la police qu'en mai 1987, sous 
réserve de deux conditions essentielles. 

1) Les inspecteurs devaient pouvoir conduire leurs enquêtes et interrogatoires de 
manière indépendante, sans instructions, mandat ou exhortation de la part des 
autorités de poursuite. Nous avons la totale conviction que les inspecteurs eux-mêmes 
l'ont bien précisé et respecté. Les avocats ont eux aussi posé ces règles fondamentales, 
qui furent observées (...) 

2) Les entretiens devaient être menés de manière équitable et non contestable. On 
n'a pas avancé devant le juge du fond ou devant nous que les inspecteurs pouvaient être 
critiqués sur ce chapitre. Les entretiens étaient structurés avec soin, d'une durée 
correcte et se sont déroulés dans des conditions convenables. Les appelants, hommes 
d'affaires expérimentés et d'une grande intelligence, furent tous représentés par des 
counsel (en général des Queen's Counsel) ou par un solicilor chevronné. Les questions 
furent posées avec une équité scrupuleuse et le code établi dans l'affaire Pergamon (...) 
fut respecté. » 

99. La C o u r q u a n t à elle doit p r e n d r e d û m e n t en cons idé ra t ion ce t t e 
conclus ion, émise à l ' issue d ' u n e longue p r o c é d u r e con t r ad i c to i r e et à la 
l u m i è r e de tous les é l é m e n t s r éun i s p a r les avocats des r e q u é r a n t s à 
l ' appui de leur thèse . Eu éga rd à son p r o p r e e x a m e n approfondi de ces 
é l é m e n t s , la C o u r e s t ime q u e l 'on ne s au ra i t c o n t e s t e r l ' appréc ia t ion des 
é l é m e n t s de p reuve ou l ' é t ab l i s semen t des faits pa r la C o u r d ' appe l au 
mot i f qu ' i l s sont m a n i f e s t e m e n t d é r a i s o n n a b l e s ou a r b i t r a i r e s d ' u n e 
a u t r e m a n i è r e . 

100. Les r e q u é r a n t s sou l ignen t en pa r t i cu l i e r q u e la C o u r d ' appe l a 
abou t i à sa conclusion eu éga rd à la t o l é r ance don t t é m o i g n e le droi t 
i n t e r n e p o u r la collusion a l léguée d a n s le s ec t eu r en ques t ion , sans 
envisager les é changes d ' i n fo rma t ions e n t r e les i n spec t eu r s et les a u t r e s 
services sous l 'angle des g a r a n t i e s d ' u n e p r o c é d u r e équ i t ab l e consacrées 
p a r l 'ar t ic le 6 de la Conven t ion . Sur ce po in t , les r e q u é r a n t s ont ra i son 
pu i sque la C o u r d ' appe l a fait a b s t r a c t i o n de l ' a t t e in t e à l eur dro i t de ne 
pas s ' i nc r iminer r é s u l t a n t de l 'usage fait p a r l ' accusa t ion d ' i n fo rma t ions 
q u e le dro i t i n t e r n e les con t r a igna i t à fourni r sous pe ine de sanc t ion . 
Toutefo is , c 'est à tor t que les in t é res sés a f f i rment q u e l 'obl igat ion légale 
p o u r u n e p e r s o n n e de fournir des in fo rma t ions exigées p a r u n o r g a n e 
a d m i n i s t r a t i f enfre in t fo rcémen t l 'ar t icle 6 de la Conven t ion . 
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P o u r la C o u r , le point de savoir si l ' ob ten t ion d ' i n fo rma t ions p a r u n tel 
o r g a n e d a n s l 'exercice de pouvoirs coercit ifs e m p o r t e violat ion ou non du 
dro i t à un procès équ i t ab l e doit ê t r e cons idéré du point de vue de l 'usage 
fait de ces é l é m e n t s au procès . Selon les r e q u é r a n t s , au s t ade des 
e n t r e t i e n s , les i n spec t eu r s s t a t u a i e n t en fait sur une «accusa t ion en 
m a t i è r e p é n a l e » au sens d e l 'ar t icle 6 § 1 e t , dès lors , les g a r a n t i e s 
p révues pa r l 'ar t icle 6 a u r a i e n t d û s ' app l iquer . La C o u r n 'accuei l le pas 
cet a r g u m e n t et r appe l le à cet éga rd la n a t u r e et le bu t des inves t iga t ions 
m e n é e s pa r les i n spec t eu r s du D T I . Elle observe q u e d a n s son a r r ê t en 
l 'affaire Fayed c. R o y a u m e - U n i , elle a e s t imé q u e les i n spec teu r s 
dés ignés en v e r t u de l 'ar t icle 432 § 2 de la loi de 1985 su r les sociétés 
ava ien t e s s en t i e l l emen t une mission d ' inves t iga t ion et qu ' i l s ne 
s t a t u è r e n t po in t , ni d a n s la forme ni q u a n t au fond. L e u r e n q u ê t e avait 
pour finalité l ' é t ab l i s semen t et la cons igna t ion de faits qu i p o u r r a i e n t 
pa r la su i te servir de base à l 'act ion d ' a u t r e s a u t o r i t é s c o m p é t e n t e s - de 
pou r su i t e , r é g l e m e n t a i r e s , d isc ip l ina i res , voire législat ives ( a r r ê t du 
21 s e p t e m b r e 1994, sér ie A n° 294-B, p. 47, § 61) . C o m m e le dit encore 
cet a r r ê t , ex iger q u e s emblab l e e n q u ê t e p r é p a r a t o i r e soit assu je t t ie aux 
g a r a n t i e s p r o c é d u r a l e s énoncées à l 'ar t icle 6 § 1 g ê n e r a i t i n d û m e n t , en 
p r a t i q u e , la r é g l e m e n t a t i o n efficace, d a n s l ' i n t é rê t publ ic , d 'act ivi tés 
f inancières et c o m m e r c i a l e s complexes (ibidem, p . 48 , § 62). En o u t r e , il y 
a lieu de c o n s t a t e r q u e la Cour , d a n s son a r r ê t S a u n d e r s , conf i rme 
i m p l i c i t e m e n t ce point de vue ( a r r ê t p réc i t é , p . 2064, § 67) . 

101. La C o u r r é i t è r e son avis selon leque l la ques t i on c e n t r a l e soulevée 
p a r le gr ief des r e q u é r a n t s est l 'u t i l i sa t ion faite au cours de l eu r procès des 
é l é m e n t s q u e la loi les con t r a igna i t de c o m m u n i q u e r aux in spec t eu r s . Elle 
a conclu q u e ce gr ief pa r t i cu l i e r é ta i t bien-fondé et e s t ime q u e l ' a r g u m e n t 
des r e q u é r a n t s selon l eque l les g a r a n t i e s de l 'ar t ic le 6 a u r a i e n t dû 
s ' app l ique r dès le s t ade de la p r o c é d u r e d e v a n t les i n spec t eu r s ne modifie 
en r ien c e t t e conclusion. Bien q u e le t ro i s i ème r e q u é r a n t fasse 
e x p r e s s é m e n t valoir q u ' e n l ' absence des p rocès -ve rbaux , il n ' au r a i t 
j a m a i s é té poursuivi , ce qu i , d ' a p r è s les a u t r e s r e q u é r a n t s , est é g a l e m e n t 
v ra i d a n s leur cas , la C o u r ne sau ra i t faire de con jec ture q u a n t aux a u t r e s 
m é t h o d e s auxque l l e s les a u t o r i t é s de p o u r s u i t e a u r a i e n t pu recour i r pour 
t r a d u i r e les i n t é r e s sé s en ju s t i ce . Q u o i qu ' i l en soit , l 'ar t icle 6 de la 
Conven t i on ne g a r a n t i t pas à un r e q u é r a n t le droi t de ne pas ê t r e 
poursuiv i . Il lui g a r a n t i t le droi t à une p r o c é d u r e équ i t ab l e visant à 
déc ider des accusa t ions p o r t é e s c o n t r e lui . La C o u r a conclu, p o u r les 
motifs énoncés , que les r e q u é r a n t s n ' ava i en t pas bénéficié d 'une 
p r o c é d u r e équ i t ab l e . 

102. A la l u m i è r e de ce qui p r écède , la C o u r conclut qu ' i l n 'y a pas 
eu v io la t ion d e l 'ar t icle 6 § 1 de la C o n v e n t i o n q u a n t à la collusion 
i l lég i t ime a l l éguée e n t r e les i n s p e c t e u r s du D T I et les au to r i t é s de 
p o u r s u i t e . 
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C. A l l é g a t i o n d e n o n - d i v u l g a t i o n d ' é l é m e n t s p e r t i n e n t s p o u r la 
d é f e n s e d e s r e q u é r a n t s 

103. Les r e q u é r a n t s af f i rment que l ' accusa t ion a d é l i b é r é m e n t g a r d é 
pa r -devers elle des é l é m e n t s p e r t i n e n t s p o u r l eur défense et les a donc 
privés d ' u n e p r o c é d u r e équ i t ab l e v isant à déc ider des accusa t ions 
d i r igées con t re eux. 

104. Le G o u v e r n e m e n t sou t i en t q u e le gr ief des r e q u é r a n t s n ' a pas 
d o n n é lieu à une violat ion de l 'ar t icle 6 § 1. 

/. Arguments des parties sur la question de la non-divulgation 

a) Les requérants 

105. Les r e q u é r a n t s d é c l a r e n t q u e trois ans se sont écoulés e n t r e la 
d a t e à laquel le ils se sont r e n d u c o m p t e de l ' ex is tence d ' é l é m e n t s qu i ne 
leur ava ien t pas é té d ivulgués avan t ou p e n d a n t le p rocès et la d a t e à 
laque l le ces pièces leur ont finalement é té c o m m u n i q u é e s . Ils ont dû 
a t t e n d r e d e u x a u t r e s a n n é e s avant q u e les a u t o r i t é s ne leur p e r m e t t e n t 
d 'u t i l i ser les d o c u m e n t s d a n s le c ad re de la p r o c é d u r e au t i t r e de la 
Conven t ion . Les obs tac les mis pa r les a u t o r i t é s à la d ivulga t ion des 
é l é m e n t s en ques t ion m o n t r e n t q u e celles-ci c r a igna i en t q u e les 
r e q u é r a n t s ne fussent in formés de la coopéra t ion inadmiss ib le é tabl ie 
e n t r e les services p o u r les t r a d u i r e en ju s t i ce . 

106. Le refus de d ivulguer les d o c u m e n t s au n o m de l ' in té rê t publ ic ou 
du secre t profess ionnel de l 'avocat ne t i en t a u c u n c o m p t e des d ro i t s de la 
défense . A cet égard , les r e q u é r a n t s p réc i sen t q u e le j u g e du fond n ' a pas 
vu, au cours de l ' audience p r é l i m i n a i r e , les d o c u m e n t s p o u r lesquels 
l ' accusa t ion avai t invoqué l ' i m m u n i t é et n ' a donc j a m a i s e x a m i n é si l eur 
t e n e u r é ta i t de n a t u r e à faire prévaloi r la non-d ivu lga t ion sur les i n t é r ê t s 
de la j u s t i c e . En c o n s é q u e n c e , l eur dro i t à u n e p r o c é d u r e con t rad ic to i r e a 
é té s é r i e u s e m e n t c o m p r o m i s . En o u t r e , d a n s son second a r r ê t , la C o u r 
d ' appe l n ' a pas a b o r d é ce t t e ques t i on sous l ' angle des ex igences d ' équ i t é 
posées pa r l 'ar t ic le 6 de la C o n v e n t i o n pu i squ ' e l l e ne s'est pas i n t é r e s sée 
au s t a d e où les r e q u é r a n t s ont ef fec t ivement é t é accusés et ava ien t dro i t 
aux g a r a n t i e s p r o c é d u r a l e s i n h é r e n t e s à la no t ion d ' « é q u i t é » consac rée 
par la Conven t i on . 

107. Les r e q u é r a n t s sou l ignen t en o u t r e q u e leurs moyens de défense 
face aux a l l éga t ions de m a l h o n n ê t e t é r eposa i en t p r i n c i p a l e m e n t sur 
l ' a f f i rmat ion q u e leurs ac tes é t a i e n t conformes aux p r a t i q u e s bour s i è re s 
n o r m a l e s . Ils font valoir q u e le t r o i s i ème r e q u é r a n t avai t d e m a n d é , le 
20 n o v e m b r e 1989, des é l é m e n t s à ce sujet à la commiss ion de la Ci ty sur 
les repr i ses et les fusions. M a l g r é l ' i m m u n i t é d ' i n t é r ê t publ ic invoquée pa r 
l ' accusa t ion q u a n t à ces é l é m e n t s , le j u g e o r d o n n a qu ' i ls fussent 
c o m m u n i q u é s à la défense , eu é g a r d aux d i rec t ives de VAttorney-Général 
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sur la d ivu lga t ion . Toutefo is , l ' accusa t ion avai t en sa possession b ien plus 
de pièces p e r t i n e n t e s qui a u r a i e n t dû ê t r e d ivulguées avan t ou p e n d a n t le 
procès , y compr i s des é l é m e n t s sur le f o n c t i o n n e m e n t du sys tème 
d ' i n d e m n i s a t i o n des ac t ions d a n s le c ad re d ' a u t r e s r ep r i ses . Ces é l é m e n t s 
n 'on t é t é d é c o u v e r t s q u ' a u m o m e n t de leur d ivu lga t ion aux fins du second 
procès G u i n n e s s . La C o u r d ' appe l a s t a t u é en faveur des r e q u é r a n t s , 
e s t i m a n t q u e ces é l é m e n t s a u r a i e n t dû leur ê t r e d ivulgués . 
M a l h e u r e u s e m e n t , selon les i n t é r e s sés , c e t t e j u r id i c t ion a é g a l e m e n t 
conclu q u e ce vice de p r o c é d u r e ne leur avai t causé a u c u n pré judice . 
Toutefo is , c o m p t e t enu de leurs obse rva t ions sur le d e g r é inadmiss ib le de 
coopéra t ion e n t r e les i n s p e c t e u r s et les a u t r e s services, y compr i s l 'usage 
des p rocès -verbaux des e n t r e t i e n s , les r e q u é r a n t s e s t i m e n t qu ' i l y a lieu de 
conclure q u e la p r o c é d u r e cons idérée d a n s son e n s e m b l e n ' é t a i t pas 
équ i t ab l e . 

108. Selon les r e q u é r a n t s , leur procès é t a i t d ' a u t a n t plus in ique q u e les 
au to r i t é s ont é g a l e m e n t omis de révéler q u e l ' e n q u ê t e m e n é e p a r les 
i n spec t eu r s a p r è s le 12 j a n v i e r 1987 avai t é t é d é l i b é r é m e n t t r a n s f o r m é e 
en u n e p r o c é d u r e v isant à s t a t u e r sur les accusa t ions en m a t i è r e péna le 
di r igées c o n t r e eux. Ils s o u t i e n n e n t , à la l umiè r e des exigences 
p rocédu ra l e s des a r t ic les 5 et 6 de la Conven t ion , q u e l 'on a u r a i t dû les 
in fo rmer q u e leur s i tua t ion j u r i d i q u e avait c h a n g é afin de leur p e r m e t t r e 
d ' a d a p t e r leur condu i t e en conséquence . 

109. Les r e q u é r a n t s r appe l l en t auss i q u ' e n son a r r ê t Rowe et Davis 
c. Royaume-Uni ( [ G C ] , n" 28901/95, C E D H 2000-11), la C o u r a cons idéré 
q u e la p r o c é d u r e devan t la C o u r d ' appe l n 'ava i t pas pu r e m é d i e r au 
m a n q u e d ' équ i t é du procès r é s u l t a n t d e l ' absence de tou t cont rô le pa r le 
j u g e de p r e m i è r e in s t ance des p reuves non c o m m u n i q u é e s aux r e q u é r a n t s 
au n o m de l ' in té rê t publ ic . Les r e q u é r a n t s e s t i m e n t q u e les faits de leur 
cause sont r e m a r q u a b l e m e n t s imi la i res . Au procès , l ' accusa t ion a décidé 
du c h a m p d ' app l ica t ion de l ' i m m u n i t é d ' i n t é r ê t publ ic et s 'est é g a l e m e n t 
p rononcée de façon plus g é n é r a l e sur l ' é t e n d u e de la d ivulga t ion d ' a u t r e s 
é l é m e n t s . Les décis ions sur ces ques t ions n ' é t a i e n t pas suscep t ib les de 
cont rô le au procès et sont d e m e u r é e s i ncon te s t ab l e s devan t la C o u r 
d ' appe l . M ê m e ap rè s q u e les é l é m e n t s non c o m m u n i q u é s on t é té 
m e n t i o n n é s au second procès G u i n n e s s , ils n ' on t é t é d ivulgués aux 
r e q u é r a n t s q u e des a n n é e s plus t a rd , et s e u l e m e n t ap rè s d ' i n t e r m i n a b l e s 
t e rg ive r sa t ions des a u t o r i t é s . La d ivu lga t ion , lorsqu 'e l le a eu lieu, s'est 
faite pa r br ibes et avec des l e n t e u r s . Lo r sque l 'affaire a é té renvoyée 
devan t la C o u r d ' appe l , c e t t e j u r i d i c t i on a s e u l e m e n t pu s ' appuyer su r les 
c o m p t e s r e n d u s du procès de p r e m i è r e i n s t ance pour p r o c é d e r à son 
app réc i a t i on ex post facto de ques t ions qu i a u r a i e n t é t é cons idérées 
d i f f é r e m m e n t pa r le j u g e de p r e m i è r e in s t ance et le j u ry . 

110. Les r e q u é r a n t s r appe l l en t à la C o u r q u e , c o m m e pour la ques t ion 
de la collusion i l légi t ime, M. S a u n d e r s n e s 'é ta i t j a m a i s p la in t d a n s sa 
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r e q u ê t e aux ins t i tu t ions de la Conven t i on des r épe rcuss ions de la non-
d ivulga t ion sur l ' équi té de son procès . 

b) Le Gouvernement 

111. Le G o u v e r n e m e n t soul igne q u e ce gr ief a é g a l e m e n t é té soulevé 
devan t la C o u r d ' appe l d a n s le second appe l des r e q u é r a n t s a insi q u e 
devan t la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e d a n s l 'affaire 
S a u n d e r s . Les d e u x ins t ances l 'ont r e je té . Q u a n t à la p r o c é d u r e d e v a n t la 
C o u r d ' appe l , le G o u v e r n e m e n t aff irme q u e celle-ci a pe rmis de r e m é d i e r 
aux vices qui a u r a i e n t pu e n t a c h e r d ' in iqu i té le p rocès des r e q u é r a n t s en 
ra ison de la non-d ivulga t ion d ' é l é m e n t s au p r éa l ab l e . Il fait valoir q u e les 
d o c u m e n t s en ques t ion on t é té fournis a u x r e q u é r a n t s avan t l ' audience 
d e v a n t la C o u r d ' appe l en 1995, qu ' i l s ont fait l 'objet d 'obse rva t ions 
dé ta i l l ées de la p a r t des in t é res sés et q u e ladi te ju r id ic t ion les a 
e x a m i n é s de façon approfondie . En o u t r e , la C o u r d ' appe l s 'est 
c l a i r e m e n t p e n c h é e sur la ques t ion de l ' équ i té pu i squ 'e l l e a e x a m i n é les 
a l l éga t ions formulées pa r les r e q u é r a n t s et , d a n s u n a r r ê t dé ta i l l é et 
mot ivé , les a r e j e t ées , ayan t conclu au vu des faits q u e a) il n 'y avait pas 
eu d ' abus ou de collusion i l légi t ime et b) q u a n t aux d o c u m e n t s relat i fs aux 
p r a t i q u e s de rep r i se de la Ci ty de Londres , q u e leur non-divulga t ion 
n 'ava i t causé a u c u n pré judice aux r e q u é r a n t s . Dès lors, la ques t ion de la 
solidité de la c o n d a m n a t i o n des in t é res sés en dro i t i n t e r n e et celle de 
l ' équ i té au sens de l 'ar t icle 6 de la Conven t i on peuven t à bon droi t ê t r e 
ass imi lées . Le G o u v e r n e m e n t conclut , p o u r les motifs exposés , q u e 
l ' a r rê t s u s m e n t i o n n é d e la C o u r d a n s l 'affaire Rowe et Davis, d e m ê m e q u e 
l ' a r rê t Condron, n ' é t a y e n t pas la t hè se des r e q u é r a n t s sous l 'angle de 
l 'ar t ic le 6. 

2. Appréciation de la Cour 

112. Q u a n t à l ' a r g u m e n t g é n é r a l des r e q u é r a n t s selon leque l la non-
d ivulga t ion a eu un effet pré judic iable sur l eur droi t à u n e p r o c é d u r e 
con t rad ic to i r e , la C o u r rappe l le que tout p rocès p é n a l , y compr i s ses 
aspec t s p r o c é d u r a u x , doit revê t i r un c a r a c t è r e con t rad ic to i r e et g a r a n t i r 
l ' égal i té des a r m e s e n t r e l ' accusa t ion et la défense : c 'est là un des a spec t s 
f o n d a m e n t a u x du droi t à un procès équ i t ab l e . Le dro i t à un procès péna l 
con t r ad i c to i r e imp l ique , p o u r l ' accusa t ion c o m m e p o u r la défense , la 
facul té de p r e n d r e conna i s sance des obse rva t ions ou é l é m e n t s de p reuve 
p r o d u i t s p a r l ' au t r e pa r t i e ( a r r ê t s B r a n d s t e t t e r c. A u t r i ch e du 28 aoû t 
1991, sér ie A n ° 2 1 1 , pp. 27-28, §§ 66-67, et Rowe et Davis p réc i t é , § 60) . De 
surcro î t , l 'ar t icle 6 § 1 exige que les a u t o r i t é s de pou r su i t e c o m m u n i q u e n t 
à la défense t o u t e s les p reuves p e r t i n e n t e s e n leur possession, à c h a r g e 
c o m m e à d é c h a r g e ( a r r ê t s p réc i t é s , E d w a r d s , p . 35 , § 36, et Rowe et Davis, 
ibidem). 
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113. La C o u r cons t a t e q u e les r e q u é r a n t s a l l èguen t e s s en t i e l l emen t 
q u e l ' accusa t ion a u r a i t dû leur c o m m u n i q u e r , p r e m i è r e m e n t , les 
é l é m e n t s qu i con f i rma ien t l eur point de vue selon leque l il y avai t eu 
collusion i l légi t ime e n t r e les i n spec teu r s du D T I et d ' a u t r e s services et, 
d e u x i è m e m e n t , des d o c u m e n t s c o n c e r n a n t les p r a t i q u e s de r ep r i ses de la 
Ci ty de Londre s qu i ne se sont fait j o u r q u e d u r a n t le d e u x i è m e procès 
G u i n n e s s ( p a r a g r a p h e 53 ci-dessus) . 

114. La C o u r relève q u e tous les é l é m e n t s en ques t i on ont été 
d ivulgués a u x r e q u é r a n t s avan t le d é b u t d e la p r o c é d u r e d e v a n t la C o u r 
d ' appe l . Il é ta i t p a r f a i t e m e n t loisible aux in t é res sés de convaincre ladite 
ju r id ic t ion q u e leur c o n d a m n a t i o n é ta i t p e u solide en ce q u e l ' accusa t ion 
avait g a r d é pa r -deve r s elle des é l é m e n t s qu i a u r a i e n t pu c o n t r i b u e r à leur 
défense . La C o u r d ' appe l a p rocédé à u n e x a m e n approfondi de ces 
é l é m e n t s et a appréc i é le pré judice éven tue l q u e leur non-d ivu lga t ion 
au ra i t pu avoir sur l ' équ i té du procès . 

115. Q u a n t aux d o c u m e n t s q u e les r e q u é r a n t s invoquen t à l ' appui de 
l ' a l légat ion de collusion i l lég i t ime, la C o u r r appe l l e q u e la C o u r d ' appe l a 
déc la ré : 

«Quoi qu'il en soit, après avoir vu l'ensemble des documents, nous sommes (...) 
parvenus à la conclusion qu'il n'y a pas eu d'abus de procédure ou de collusion 
illégitime. » 

La C o u r a é tud ié les divers d o c u m e n t s qu i ont é té c o m m u n i q u é s aux 
r e q u é r a n t s avan t la seconde p r o c é d u r e devan t la C o u r d ' appe l . Toutefo is , 
ils ne modif ient en r i en l 'avis qu 'e l l e a déjà e x p r i m é , à savoir q u e la 
coopéra t ion e n t r e les i n spec t eu r s et d ' a u t r e s services n ' a pas por té 
a t t e i n t e au droi t à u n procès équ i t ab l e g a r a n t i pa r l 'ar t icle 6 et q u e la 
subs t ance de ce gr ief a t r a i t à l ' équ i té de la facul té laissée à l ' accusa t ion 
d 'u t i l i ser les p rocès -verbaux des e n t r e t i e n s des i n t é r e s sé s avec les 
i n spec t eu r s . 

116. Q u a n t aux d o c u m e n t s re la t i fs aux p r a t i q u e s de rep r i se de la City 
de L o n d r e s , la C o u r c o n s t a t e que la C o u r d ' appe l a conclu : 

«Dans le cas des quatre appelants, si nous avons estimé que les éléments non 
divulgués auraient dû être communiqués, nous sommes convaincus que le vice de 
procédure engendré par la non-divulgation n'a en fait occasionné aucun préjudice aux 
intéressés. Le verdict du jury aurait inévitablement été le même en cas de divulgation. » 

117. P o u r la C o u r , ce défaut pa r t i cu l i e r identif ié pa r la C o u r d ' appe l a 
é té cor r igé pa r l ' e x a m e n approfondi u l t é r i e u r de la ques t i on a u q u e l a 
p rocédé c e t t e m ê m e ju r id i c t i on d a n s le c a d r e de la p r o c é d u r e de renvoi 
(voir, à cet é g a r d , l ' a r rê t Adolf c. A u t r i c h e du 26 m a r s 1982, série A n" 49, 
pp. 17-19, §§ 3 8 - 4 1 ; mutatis mutandis, l ' a r rê t De C u b b e r c. Be lg ique du 
26 oc tobre 1984, sér ie A n° 86, p . 19, § 3 3 ; et l ' a r r ê t E d w a r d s préc i té , 
p . 35 , § 3 9 ) . 
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118. La C o u r observe qu ' i l y a lieu de d i s t i n g u e r la cause des 
r e q u é r a n t s des c i r cons tances à l 'or igine de l 'affaire Rowe et Davis, d a n s 
laquel le la C o u r a conclu q u e l 'omission pa r l ' accusa t ion de p rodu i r e des 
p reuves devan t le juge de p r e m i è r e i n s t ance , l ' e m p ê c h a n t ainsi de s t a t u e r 
sur la ques t ion de la d ivulga t ion , avait privé les r e q u é r a n t s d ' un procès 
équ i t ab l e (loc. cit., § 66). Elle c o n s t a t e à cet é g a r d q u e , c o n t r a i r e m e n t à la 
s i t ua t i on e x a m i n é e en l 'affaire Rowe et Davis, les r e q u é r a n t s on t e n l 'espèce 
reçu au s t ade de la seconde p r o c é d u r e d ' appe l l ' ensemble des é l é m e n t s qui 
ne leur ava ien t pas é té d ivulgués et q u e la C o u r d ' appe l a eu la faculté 
d ' e x a m i n e r l ' incidence de ces nouvel les pièces sur la solidité de la 
c o n d a m n a t i o n a p r è s u n e p la idoi r ie dé ta i l l ée des avocats de la défense . La 
C o u r rappe l le q u e , c o n f o r m é m e n t à sa décis ion sur l 'objet du l i t ige, les 
r e q u é r a n t s , eu é g a r d à leurs a r g u m e n t s sur la non-divulga t ion , ne 
s a u r a i e n t m e t t r e en dou te l ' équi té de la p r o c é d u r e du fait de 
l ' impossibi l i té p o u r eux de c i te r des t é m o i n s à d é c h a r g e ( p a r a g r a p h e s 75-
76 c i -dessus) . Toutefo is , le fait q u e c e t t e possibi l i té se soit offerte à eux 
mais qu ' i l s n ' e n a i en t pas usé doit é g a l e m e n t pese r d a n s l ' appréc ia t ion 
du point de savoir si la seconde p r o c é d u r e d ' appe l é ta i t de n a t u r e à 
r e m é d i e r à tout p ré jud ice q u e les r e q u é r a n t s a u r a i e n t pu subi r en ra ison 
de l 'omission de l ' accusa t ion de leur d ivu lguer des d o c u m e n t s . 

119. Il s 'ensui t qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 6 § 1 de la 
Conven t i on de ce chef. 

D. A l l é g a t i o n re la t ive à la d u r é e e x c e s s i v e d e la p r o c é d u r e p é n a l e 

120. Les r e q u é r a n t s a f f i rment q u e la p r o c é d u r e p é n a l e d i l igen tée à 
leur e n c o n t r e s 'est é t e n d u e sur hu i t ans et dix mois . Selon eux, ce t t e 
d u r é e doit ê t r e cons idé rée c o m m e excessive et , p a r c o n s é q u e n t , co n t r a i r e 
à l 'ar t icle 6 § 1 de la Conven t i on . 

121. Le G o u v e r n e m e n t c o n t e s t e le calcul p a r les r e q u é r a n t s d e la 
pé r iode à p r e n d r e en c o m p t e et e s t ime qu ' i l n 'y a eu a u c u n e 
m é c o n n a i s s a n c e du déla i r a i sonnab le d a n s les c i rcons tances de l 'espèce. 

/. Arguments des parties 

a) Les requérants 

122. Les r e q u é r a n t s p r é t e n d e n t avoir é té sous le coup d ' une accusa t ion 
en m a t i è r e péna l e à p a r t i r du 12 j a n v i e r 1987, d a t e à laque l le a é té prise la 
décision d 'u t i l i ser aux fins des pou r su i t e s à leur e n c o n t r e les é l é m e n t s 
r éun i s p a r les i n s p e c t e u r s du D T I au cours des e n t r e t i e n s . La p r o c é d u r e 
s 'est t e r m i n é e avec l ' a r r ê t p r o n o n c é p a r la C o u r d ' ap p e l le 27 n o v e m b r e 
1995 à la su i te du renvoi de l 'affaire d e v a n t c e t t e ju r id ic t ion pa r le 
m in i s t r e . 
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123. Les r e q u é r a n t s s o u t i e n n e n t qu ' i l y a lieu de p r e n d r e en c o m p t e la 
pér iode qu i s 'est écoulée e n t r e le p rononcé du p r e m i e r a r r ê t de la C o u r 
d ' appe l en 1991 et le 22 d é c e m b r e 1994, d a t e à laquel le le min i s t r e a 
décidé de renvoyer l 'affaire devan t la C o u r d ' appe l , ce t t e p r o c é d u r e 
ayant dû ê t r e mise en œ u v r e p u i s q u e l ' accusa t ion avai t d é l i b é r é m e n t 
g a r d é pa r -deve r s elle des é l é m e n t s u t i les à la défense . Les a u t o r i t é s ont 
con t inué à faire obs tac le à la d ivulga t ion des é l é m e n t s dans la p h a s e qui 
a f ina l emen t condui t à la décision de renvoi , ce qui a fo rcémen t r e t a r d é la 
pr ise de ce t t e décision. D a n s son second a r r ê t , la C o u r d ' appe l a conclu 
q u e les é l é m e n t s en ques t ion a u r a i e n t d û ê t r e c o m m u n i q u é s à la défense 
avant le p rocès . P o u r les r e q u é r a n t s , il en r é su l t e q u e les l e n t e u r s de la 
p r o c é d u r e sont i m p u t a b l e s aux a u t o r i t é s . Les in t é res sés c r i t i q u e n t aussi 
le déla i de onze mois qu ' i l a fallu à la C o u r d ' appe l pour e x a m i n e r les 
thèses des p a r t i e s et r e n d r e son second a r r ê t . 

b) Le Gouvernement 

124. Le G o u v e r n e m e n t r épond q u e les d e u x i è m e et t ro i s i ème 
r e q u é r a n t s n 'on t soulevé ce gr ief que p o u r ce qui conce rne le t e m p s mis 
pa r le m i n i s t r e pour renvoyer l 'affaire devan t la C o u r d ' appe l . Toutefo is , 
a u c u n d ' e n t r e eux n ' a pris u n e des m e s u r e s p révues p a r le droi t i n t e r n e 
pour invi ter le m i n i s t r e à accé lé re r la pr ise de décision. D ' a p r è s le 
G o u v e r n e m e n t , les r e q u é r a n t s ava ien t la faculté de soll ici ter une 
o r d o n n a n c e de mandamus à cet égard . 

125. A t i t r e subsidia i re , le G o u v e r n e m e n t affirme q u e les d e u x i è m e et 
t ro i s ième r e q u é r a n t s n 'on t pas é té inculpés avant les 13 oc tobre 1987 et 
23 m a r s 1988 r e s p e c t i v e m e n t ; toutefois , il r econna î t en ce qu i concerne le 
t ro is ième r e q u é r a n t que , vu l ' a r r e s t a t ion de celui-ci aux E t a t s -Un i s le 
30 s e p t e m b r e 1987, ce t te d a t e peu t ê t r e i n t e rp ré t ée c o m m e é t a n t la 
p r e m i è r e d a t e d ' inculpa t ion possible. En o u t r e , la pér iode to ta le de 
q u e l q u e trois ans et hui t mois qui s'est écoulée en t r e l ' inculpat ion et l ' a r rê t 
de la C o u r d ' appe l en ma i 1991 conf i rmant la c o n d a m n a t i o n des in té ressés 
ne sau ra i t passe r pour excessive. Le G o u v e r n e m e n t invite la C o u r à t en i r 
compte de la complexi té de l 'affaire, c o m m e en t émo igne le vo lume du 
p r e m i e r a r r ê t de la C o u r d ' appe l qui comp ta i t qua t re -v ing t - sep t pages . 

126. Le G o u v e r n e m e n t soul igne q u e pour appréc ie r le c a r a c t è r e 
r a i sonnab le de la d u r é e de la p r o c é d u r e péna l e , il y a lieu d ' exc lu re la 
p r o c é d u r e qui a suivi l ' a r rê t r e n d u pa r la C o u r d ' appe l en m a i 1991, é t a n t 
d o n n é q u e c e t t e phase u l t é r i e u r e r é su l t a i t de l 'exercice d ' un recours 
t o t a l e m e n t excep t ionne l et d i sc ré t ionna i r e . A t i t r e subs id ia i re , il sou t ien t 
q u e la pé r iode e n t r e m a i 1991 et la d a t e à laque l le les r e q u é r a n t s ont 
sollicité le renvoi (janvier 1993 pour ce qui conce rne le t ro i s i ème 
r e q u é r a n t , février 1993 pour le d e u x i è m e , et j u i n 1993 p o u r le p r e m i e r ) 
doit ê t r e exclue , a u c u n e p r o c é d u r e n ' ayan t eu lieu d u r a n t ce t t e pér iode . Il 
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éta i t inévi table que la décision du min i s t r e de renvoyer l 'affaire devan t la 
C o u r d ' appe l en d é c e m b r e 1994 subisse des r e t a r d s , pu i sque le b u r e a u de la 
répress ion des f raudes devai t e n q u ê t e r sur les a l léga t ions des in té ressés 
re la t ives à la non-divulga t ion d ' é l é m e n t s à la défense . En o u t r e , le déla i 
e n t r e la d a t e du renvoi de l 'affaire d a n s son e n s e m b l e à la C o u r d ' appe l et 
le p rononcé p a r c e t t e ju r id ic t ion de son second a r r ê t le 27 n o v e m b r e 1995 
s 'expl ique pa r la complex i t é des ques t ions dont é ta i t saisie ce t t e ju r id ic t ion . 

127. P o u r le G o u v e r n e m e n t , m ê m e si les é v é n e m e n t s ayant e n t o u r é le 
renvoi et le p rononcé pa r la C o u r d ' appe l de son second a r r ê t deva ien t ê t r e 
pr is en c o m p t e , la d u r é e de la p r o c é d u r e cons idérée d a n s son e n s e m b l e , eu 
éga rd en pa r t i cu l i e r à la complex i té de l 'affaire, n ' a pas excédé un délai 
r a i sonnab le . 

2. Appréciation de la Cour 

a) Période à prendre en considération 

128. La C o u r doit d é t e r m i n e r la pé r iode à p r e n d r e en c o m p t e pour 
a p p r é c i e r s'il a é té décidé des accusa t ions en m a t i è r e péna le d i r igées 
con t re les r e q u é r a n t s d a n s un déla i r a i sonnab le . Elle cons t a t e que les 
p a r t i e s sont en désaccord sur le calcul de ce t t e pé r iode . 

129. Elle relève que les r e q u é r a n t s inc luent d a n s leur calcul la p h a s e 
e n t r e la c lô ture de la p r o c é d u r e d ' appe l (le 16 m a i 1991) et la da t e à 
laquel le le m i n i s t r e a déc idé de renvoyer leurs affaires devan t la C o u r 
d ' appe l (le 22 d é c e m b r e 1994). 

130. Selon la C o u r , ce t t e p h a s e ne doit pas ê t r e incluse aux fins de la 
d é t e r m i n a t i o n de la pé r iode à cons idé re r . Elle observe que les r e q u é r a n t s 
ont sollicité le renvoi en ve r tu de l 'ar t icle 1 7 § 1 a) de la loi de 1968 sur les 
appe l s en m a t i è r e péna le ap rè s s 'ê t re r e n d u c o m p t e q u e des é l é m e n t s 
favorables à l eur défense n ' ava ien t pas é té d ivulgués p a r l ' accusa t ion au 
procès . Les in t é res sés s i t uen t ce t t e d a t e au 3 août 1992. Q u e l l e q u e soit 
l ' incidence éven tue l le de cet é l é m e n t sur le point de vue des r e q u é r a n t s 
q u a n t au d é b u t de la pé r iode , la C o u r ne s au ra i t a d m e t t r e q u e ce t t e 
p h a s e ait p o r t é sur des accusa t ions en m a t i è r e péna l e d i r igées con t re 
eux . D u r a n t la m a j e u r e pa r t i e de ce t t e pé r iode , le m i n i s t r e a r éun i des 
é l é m e n t s pour l 'a ider d a n s l 'exercice de son pouvoir d i s c ré t i onna i r e de 
renvoyer ou non l 'affaire devan t la C o u r d ' appe l . 

D ' a p r è s la C o u r , la pé r iode d é b u t e à la d a t e à l aque l le le min i s t r e a 
décidé de renvoyer l 'affaire (le 22 d é c e m b r e 1994) p o u r se t e r m i n e r à la 
d a t e du p rononcé p a r la C o u r d ' appe l de son second a r r ê t (le 27 n o v e m b r e 
1995). C 'es t pou rquo i la C o u r e s t ime qu ' i l n 'y a pas lieu de se p r o n o n c e r 
sur l ' a l légat ion du G o u v e r n e m e n t selon laquel le les d e u x i è m e et t ro i s i ème 
r e q u é r a n t s n 'on t pas épuisé les voies de r ecour s i n t e r n e s q u a n t à l eur grief 
( p a r a g r a p h e 124 c i -dessus) . 
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131. La C o u r ne sau ra i t pas non plus a d m e t t r e , p o u r les ra isons déjà 
exposées , qu ' i l faille p r e n d r e c o m m e point de d é p a r t la d a t e des en t r e t i en s 
des r e q u é r a n t s avec les in spec teu r s . Elle r é i t è re q u ' e n m a t i è r e péna l e le 
«dé la i r a i sonnab l e» exigé p a r l 'ar t icle 6 § 1 d é b u t e dès l ' ins tant q u ' u n e 
p e r s o n n e se t rouve « a c c u s é e » ; il peu t s 'agir d 'une d a t e a n t é r i e u r e à la 
saisine de la ju r id ic t ion de j u g e m e n t , celles n o t a m m e n t de l ' a r r e s t a t ion , de 
l ' inculpat ion et de l ' ouver tu re de l ' enquê te p ré l imina i r e . L ' « accu s a t i o n » , 
a u sens de l 'ar t icle 6 § 1, peut se définir c o m m e « la notif icat ion officielle, 
é m a n a n t de l ' au tor i t é c o m p é t e n t e , du rep roche d 'avoir accompli une 
infract ion p é n a l e » , idée qui cor respond aussi à la no t ion de « répe rcuss ions 
i m p o r t a n t e s sur la s i tua t ion » du suspect (a r rê t Ho zee c. Pays-Bas du 22 mai 
1998,Recueil 1998-III, p . 1100, § 43) . A c e t égard , la C o u r conf i rme son point 
de vue selon lequel les inspec teu r s ne se p rononça i en t pas sur des 
accusa t ions en m a t i è r e péna le d i r igées con t r e les r e q u é r a n t s . En o u t r e , 
elle rappe l le qu 'e l le a re je té les a r g u m e n t s des in té ressés selon lesquels il y 
a eu collusion e n t r e les inspec teu r s et les au to r i t é s pour t e n t e r de j e t e r les 
bases des poursu i t e s u l t é r i eu re s à leur encon t r e . P a r ces motifs , la Cour 
e s t ime q u e pour calculer la pér iode à cons idérer , il y a lieu de p r e n d r e 
c o m m e point de d é p a r t les da t e s d ' incu lpa t ion des p r e m i e r et d e u x i è m e 
r e q u é r a n t s et la d a t e de l ' a r r e s t a t ion du t ro i s ième r e q u é r a n t , à savoir les 
8 oc tobre 1987,13 oc tobre 1987 et 30 s e p t e m b r e 1987 ( p a r a g r a p h e s 2 4 , 2 5 et 
20 ci-dessus) . 

132. Eu éga rd à ce qu i p r é c è d e , la C o u r conclut q u e la pér iode en 
ques t i on d é b u t e aux d a t e s s u s m e n t i o n n é e s pour se t e r m i n e r avec le 
p rononcé du second a r r ê t de la C o u r d ' appe l , le 25 n o v e m b r e 1995, à 
l 'exclusion, pour les ra isons s u s m e n t i o n n é e s , de la p h a s e compr i s e e n t r e 
le 16 m a i 1991 et le 24 d é c e m b r e 1994. La p r o c é d u r e a donc d u r é environ 
q u a t r e a n s et d e m i au to ta l . 

b) Caractère raisonnable de la durée de la procédure 

133. La C o u r a p p r é c i e r a le c a r a c t è r e r a i sonnab le de la d u r é e de la 
p r o c é d u r e su ivant les c i r cons tances de la cause et eu é g a r d aux c r i t è res 
consacrés pa r sa j u r i s p r u d e n c e , en pa r t i cu l i e r la complex i t é de l 'affaire, 
le c o m p o r t e m e n t des r e q u é r a n t s et celui des a u t o r i t é s c o m p é t e n t e s . Sur 
ce d e r n i e r poin t , il faut t en i r c o m p t e de l 'enjeu p o u r les in t é res sés (voir, 
p a r m i d ' a u t r e s , les a r r ê t s Phil is c. G r è c e (n° 2) d u 27 j u i n 1997, Recueil 
1997-IV, p. 1083, § 35, et P o r t i n g t o n c. Grèce du 23 s e p t e m b r e 1998, 

Recueil 1998-V1, p. 2630, § 2 1 ) . 

i. Complexité de l'affaire 

134. La C o u r relève q u e la p r o c é d u r e péna le é t a i t sans con tes te 
c o m p l e x e . Les r e q u é r a n t s é t a i en t chacun inculpés de mul t ip les 
inf rac t ions r é s u l t a n t d ' u n e o p é r a t i o n de sou t ien d ' ac t ions p r é t e n d u m e n t 
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i l légale et e x t r ê m e m e n t complexe . Leur procès a d u r é so ixan te -qu inze 
j o u r s d u r a n t lesquels dix j o u r s on t é té consacrés aux pla idoir ies des 
avocats et cinq j o u r s au r é s u m é du j u g e au j u ry . Le procès l u i - m ê m e a é t é 
p r é c é d é d ' une longue aud ience p r é l i m i n a i r e au cours de laquel le les 
r e q u é r a n t s ont d e m a n d é à ce q u e les p rocès -verbaux de leurs e n t r e t i e n s 
avec les i n spec t eu r s fussent déc la ré s i r recevables . Le second a r r ê t q u e la 
C o u r d ' appe l a r e n d u le 27 d é c e m b r e 1995 à l ' issue d ' u n e aud ience de dix 
j o u r s et qui comp ta i t cent t re ize pages d é m o n t r e é g a l e m e n t la complex i t é 
de l 'affaire. 

ii. Comportement des requérants 

135. La C o u r e s t ime q u ' a u c u n r e t a r d n 'es t i m p u t a b l e aux r e q u é r a n t s . 

iii. Comportement des autorités 

136. La C o u r cons idère q u e les a u t o r i t é s ne s a u r a i e n t pas non plus ê t re 
t e n u e s pour r e sponsab les de l e n t e u r s ; elle rappe l le à cet é g a r d q u e la 
pé r iode compr i se e n t r e la d a t e à laquel le les r e q u é r a n t s ont sollicité le 
renvoi d e v a n t la C o u r d ' appe l et la d a t e de la décis ion de renvoi n 'es t pas 
à inclure d a n s la pé r iode à e x a m i n e r . 

137. De l'avis de la C o u r , les r e q u é r a n t s ont c o m p a r u devan t un 
t r i buna l d a n s un dé la i assez cour t ap r è s la décis ion de les inculper . 
C o m m e il a é té préc isé , la d u r é e du procès s 'expl ique pa r la 
complex i t é de la p r o c é d u r e à l ' encon t re des r e q u é r a n t s , tous ayant 
pla idé non coupab les et exercé leur droi t de ne pas t é m o i g n e r . En 
o u t r e , le t e m p s mis p a r la C o u r d ' appe l pour e n t e n d r e et t r a n c h e r sur 
l 'appel des in té ressés ne sau ra i t ê t r e cons idéré c o m m e excessif du point 
de vue de l 'exigence posée p a r l 'ar t icle 6 § 1. P o u r la Cour , la pér iode 
de trois ans et hu i t mois environ qui s 'est écoulée e n t r e les d a t e s 
d ' incu lpa t ion des r e q u é r a n t s et la d a t e du p r e m i e r a r r ê t de la C o u r 
d ' appe l ne s au ra i t pa s se r p o u r d é r a i s o n n a b l e d a n s les c i rcons tances de 
l 'espèce. 

Q u a n t à la pé r iode compr i se e n t r e la d a t e du renvoi de l 'affaire devan t 
la C o u r d ' appe l et la d a t e de l ' a r rê t définit if de ce t t e ju r id ic t ion , soit p rès 
de onze mois , elle ne sau ra i t non plus passe r p o u r excessive d a n s les 
c i r cons tances de l 'espèce. 

138. Eu é g a r d à ces cons idé ra t ions , la C o u r conclut qu ' i l a é té s t a t u é 
sur les accusa t ions en m a t i è r e péna l e d i r igées con t r e les r e q u é r a n t s dans 
un déla i r a i sonnab le . 

P a r t a n t , il n 'y a eu a u c u n e m é c o n n a i s s a n c e de l ' exigence du déla i 
r a i sonnab le posée p a r l 'ar t icle 6 § 1 de la C o n v e n t i o n q u a n t à la d u r é e de 
la p r o c é d u r e péna le l i t ig ieuse . 
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III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 2 D E LA 
C O N V E N T I O N 

139. Les r e q u é r a n t s af f i rment en o u t r e que les faits de la cause 
révè len t u n e viola t ion de l 'ar t icle 6 § 2 de la Conven t ion , lequel énonce : 

«Toute personne accusée d'une infraction est présumée innocente jusqu'à ce que sa 
culpabilité ait été légalement établie.» 

140. Selon les in té ressés , l 'u t i l i sa t ion des é l é m e n t s de p reuve o b t e n u s 
pa r les i n spec t eu r s du D T I é ta i t c o n t r a i r e à la p r é s o m p t i o n d ' innocence 
g a r a n t i e pa r l 'ar t ic le 6 § 2 de la Conven t i on . Les r e q u é r a n t s p r é t e n d e n t 
q u e ce pr inc ipe ref lè te l ' exigence du dro i t angla i s selon laquel le 
l ' accusa t ion doit p rouve r sa t h è s e en m a t i è r e péna le au-de là de tout 
d o u t e r a i sonnab le , et q u e la p r é s o m p t i o n d ' innocence a p o u r bu t de 
p e r m e t t r e à u n e p e r s o n n e de ne pas r é p o n d r e à des ques t ions et à un 
accusé de g a r d e r le s i lence sans qu ' i l en soit t i ré des conclusions 
défavorables . 

141. Pour le G o u v e r n e m e n t , les a l l éga t ions des r e q u é r a n t s n ' a jou ten t 
r ien à l eur gr ief c o n c e r n a n t l 'usage fait pa r l ' accusa t ion des procès-
v e r b a u x de leurs e n t r e t i e n s avec les i n s p e c t e u r s . 

142. La C o u r e s t ime q u e les in t é res sés ne font q u e r é i t é r e r les 
a r g u m e n t s soulevés sous l 'angle de l 'ar t icle 6 § 1 q u a n t à l 'u t i l i sa t ion 
faite p a r l ' accusa t ion des p rocès -verbaux et, p o u r c e t t e ra ison , e s t ime que 
ce gr ief ne soulève a u c u n e ques t ion d i s t inc te . 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

143. Aux t e r m e s de l 'ar t ic le 41 de la C o n v e n t i o n : 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

144. Les r e q u é r a n t s ne p réc i sen t pas leurs p r é t e n t i o n s , si ce n 'es t 
qu ' i l s d é c l a r e n t soll ici ter r é p a r a t i o n pour pré jud ice m o r a l . Selon eux , le 
pré judice subi ne peu t ê t r e c o n v e n a b l e m e n t chiffré q u ' à la l u m i è r e des 
expl ica t ions de la C o u r sur la p o r t é e de sa décis ion sur la recevabi l i té et 
d a n s le c ad re d ' u n e a u d i e n c e sur la ques t ion g é n é r a l e de la sat isfact ion 
équ i t ab l e . 

145. Le G o u v e r n e m e n t aff irme q u e les in t é res sés n 'on t fourni a u c u n e 
préc is ion q u a n t à leurs d e m a n d e s à ce t i t r e . P a r c o n s é q u e n t , a u c u n e 
i n d e m n i t é ne doit l eur ê t r e acco rdée . A t i t r e subs id ia i re , il p ropose de 
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re je te r tou te d e m a n d e éven tue l l e , eu é g a r d au r a i s o n n e m e n t adop té pa r la 
C o u r d a n s son a r r ê t S a u n d e r s . 

146. La C o u r relève qu 'e l le a conclu à la violat ion du droi t des 
r e q u é r a n t s à u n procès équ i t ab l e q u a n t à l 'usage fait p a r l ' accusa t ion des 
procès-verbaux des e n t r e t i e n s des in t é res sés avec les i n spec t eu r s . Elle n ' a 
cons t a t é a u c u n e violat ion de l 'ar t icle 6 de la Conven t i on p o u r les a u t r e s 
motifs invoqués pa r les r e q u é r a n t s . Elle ne s au ra i t spécule r sur le point de 
savoir si l ' issue du procès eû t é té d i f férente si l ' accusa t ion n 'avai t pas eu 
recours aux p rocès -verbaux . 

P a r c o n s é q u e n t , elle e s t ime q u ' a u c u n lien de causa l i t é n ' a é té é tab l i 
e n t r e u n q u e l c o n q u e pré jud ice m a t é r i e l q u e les r e q u é r a n t s p o u r r a i e n t 
a l l éguer avoir subi et son cons t a t de violat ion pour le mot i f s u s m e n t i o n n é . 

147. Q u a n t à u n e d e m a n d e éventue l le des r e q u é r a n t s pour pré judice 
mora l , la C o u r e s t ime q u e , d a n s les c i rcons tances de l ' espèce, le cons ta t 
d ' une violat ion cons t i tue en soi une sa t is fact ion équ i t ab le suff isante. 

B. Fra i s e t d é p e n s 

148. Les r e q u é r a n t s sou l ignen t la complex i t é de la p r o c é d u r e devan t 
les j u r id i c t ions i n t e r n e s et devan t les o r g a n e s de la C o n v e n t i o n et ses 
inc idences sur le calcul du m o n t a n t r é c l a m é à ce t i t r e . Ils d é c l a r e n t q u ' e n 
r e t a r d a n t la d ivu lga t ion des é l é m e n t s , les a u t o r i t é s de l 'E ta t dé f endeu r 
ont c o n s i d é r a b l e m e n t con t r ibué à l ' a l l ongemen t de la d u r é e de la 
p r o c é d u r e et , en c o n s é q u e n c e , aux frais et d é p e n s qu ' i l s ont dû e n g a g e r 
pour dé fendre leurs i n t é r ê t s . Ils r é c l a m e n t le r e m b o u r s e m e n t des frais 
s u i v a n t s : les frais de la p r o c é d u r e devan t les i n s t i t u t ions de la 
C o n v e n t i o n pour a u t a n t qu ' i l s c o n c e r n e n t les griefs déc la rés recevables 
et p o u r lesquels u n e violat ion a é té c o n s t a t é e sur le fond; les frais de 
l ' ins tance devan t la C o u r d ' appe l en 1995; les frais engagés pour 
d e m a n d e r le renvoi d e v a n t la C o u r d ' appe l , é t a n t d o n n é qu ' i ls r é s u l t e n t 
d u refus inexp l iqué des a u t o r i t é s de l 'E ta t d é f e n d e u r de d ivu lguer les 
é l é m e n t s qu i a u r a i e n t con t r ibué à la défense des i n t é r e s s é s ; les frais 
exposés d a n s le cad re de r ecour s a n t é r i e u r s ; les frais ayan t t r a i t à la 
p r o c é d u r e p r é l i m i n a i r e et au p r o c è s ; les a m e n d e s infligées et la 
con t r ibu t ion aux frais de l ' a ccusa t ion ; les frais de l ' e n q u ê t e des 
in spec teu r s . 

149. Les r e q u é r a n t s r é i t è r e n t l eu r po in t de vue selon leque l la 
complex i t é de leur d e m a n d e mil i te en faveur de la t e n u e d ' u n e aud ience 
sur la ques t ion . 

150. Le G o u v e r n e m e n t r econna î t qu ' i l convient en pr inc ipe d 'oc t royer 
des frais et d é p e n s en cas de cons ta t de violat ion. Toute fo i s , il affirme 
q u ' u n tel r e m b o u r s e m e n t doit se l imi te r aux frais qu i ont é té exposés 
d a n s le cad re de la p r o c é d u r e d e v a n t les ins t i tu t ions de la Conven t i on et 
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don t se t r ouven t é tabl i s la r éa l i t é , la nécess i té et le c a r a c t è r e r a i sonnab le 
d u m o n t a n t . Q u a n t à ce d e r n i e r c r i t è r e , le G o u v e r n e m e n t est d 'avis que 
les dépenses engagées pour la p r é s e n t a t i o n des affaires des r e q u é r a n t s « se 
s i t uen t à la l imi te de la p rod iga l i t é» . 

151. La C o u r soul igne qu 'e l l e a conclu à la violat ion de l 'a r t ic le 6 de la 
Conven t i on s e u l e m e n t p o u r ce qu i conce rne l 'emploi pa r l ' accusa t ion a u 
procès des r e q u é r a n t s des déc l a ra t ions que la loi les con t r a igna i t à faire 
aux i n s p e c t e u r s du D T I . Elle e s t ime que seuls sont r ecouvrab les au t i t re 
de l 'ar t icle 41 les frais et d é p e n s r a i sonnab les q u a n t à leur m o n t a n t et qui 
ont é té r é e l l e m e n t et n é c e s s a i r e m e n t engagés pour t e n t e r de faire 
cor r iger d a n s l 'ordre j u r i d i q u e i n t e r n e la violat ion s u s m e n t i o n n é e et pour 
a m e n e r les ins t i tu t ions de la Conven t i on à c o n s t a t e r la violat ion. Elle 
r e je t t e la d e m a n d e pour le su rp lus . 

152. D a n s les c i rcons tances de l 'espèce, la C o u r e s t ime q u e la ques t ion 
de l ' appl ica t ion de l 'ar t ic le 41 en ce qu i conce rne les frais et d é p e n s décr i t s 
ci-dessus ( p a r a g r a p h e 148) ne se t rouve pas en é t a t . Il y a donc lieu de la 
r é se rve r c o m p t e t enu de la possibi l i té d ' un accord e n t r e les r e q u é r a n t s et 
l 'E ta t d é f e n d e u r (ar t ic le 75 §§ 1 et 4 du r è g l e m e n t ) . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t ion q u a n t à 
l 'usage fait pa r l ' accusa t ion au procès des r e q u é r a n t s des procès-
ve rbaux des e n t r e t i e n s des i n t é r e s sé s avec les i n spec t eu r s du D T I ; 

2. Dit qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 6 § 1 de la Conven t i on q u a n t à 
l ' a l légat ion de collusion i l légi t ime e n t r e les i n spec t eu r s du D T I et les 
a u t o r i t é s de p o u r s u i t e ; 

3 . Dit qu ' i l n 'y a p a s eu viola t ion de l 'ar t icle 6 § 1 de la Conven t i on q u a n t à 
l ' a l légat ion de non-d ivu lga t ion d ' é l é m e n t s p a r l ' accusa t ion ; 

4. Dit qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 6 § 1 de la Conven t i on q u a n t à 
la d u r é e de la p r o c é d u r e p é n a l e d i r igée con t r e les r e q u é r a n t s ; 

5. Dit q u e le gr ief t i ré p a r les r e q u é r a n t s de l 'ar t ic le 6 § 2 de la 
C o n v e n t i o n q u a n t à l 'usage fait pa r l ' accusa t ion à leur procès des 
p rocès -verbaux de leurs e n t r e t i e n s avec les i n spec t eu r s du D T I ne 
soulève a u c u n e ques t ion d i s t i n c t e ; 

6. Rejette les d e m a n d e s des r e q u é r a n t s pour tou t d o m m a g e m a t é r i e l 
é v e n t u e l l e m e n t s u b i ; 

7. Dit que le cons ta t de viola t ion de l 'a r t ic le 6 § 1 de la Conven t ion 
cons t i tue en soi u n e sa t is fact ion équ i t ab le suffisante pour tout 
pré judice m o r a l é v e n t u e l l e m e n t subi pa r les r e q u é r a n t s ; 
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8. Dit q u e la ques t i on de l ' appl ica t ion de l 'ar t ic le 41 de la Conven t i on 
p o u r a u t a n t qu 'e l le conce rne le r e m b o u r s e m e n t des frais et d é p e n s 
exposés en r a p p o r t avec la violat ion cons t a t ée p a r la C o u r ne se 
t rouve pas en é t a t ; en c o n s é q u e n c e , 
a) réserve ladi te ques t i on sur ce point ; 
b) invite les r e q u é r a n t s à lui s o u m e t t r e p a r écr i t , d a n s les deux mois , 
l eurs observa t ions sur la ques t ion ; 
c) invite le G o u v e r n e m e n t à r é p o n d r e pa r écri t aux observa t ions des 
r e q u é r a n t s d a n s les d e u x mois suivant le dépô t de celles-ci et , en 
pa r t i cu l i e r , à lui d o n n e r conna i s sance de tou t accord qu i p o u r r a i t 
i n t e rven i r e n t r e les r e q u é r a n t s et l u i -même ; 
d) réserve la p r o c é d u r e u l t é r i e u r e et délègue au p ré s iden t de la C o u r le 
soin de la fixer au besoin. 

Fai t en ang la i s , puis c o m m u n i q u é p a r écri t le 19 s e p t e m b r e 2000, en 
appl ica t ion de l 'a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S. D O L L É 

Greff ière 
J . -P . C O S T A 

P ré s iden t 
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A la suite des décisions judiciaires portant notamment placement d'un des fils du 
requérant auprès de l'Aide sociale à l'enfance, le requérant saisit le juge des 
enfants d'une demande tendant à ce qu'il y soit mis fin. En juillet 1996, le juge 
des enfants rejeta sa demande. Il maintint le fils du requérant à l'Aide sociale à 
l'enfance pour deux ans et décida de subordonner l'exercice des droits de visite et 
d'hébergement du requérant à la mise en place d'une «prise en charge conjointe 
père-enfant». Le requérant interjeta appel. En décembre 1996, la chambre 
spéciale des mineurs de la cour d'appel confirma l'ordonnance concernant la 
mesure de placement et accorda au requérant un droit de visite d'une heure 
trente tous les quinze jours en milieu neutre jusqu'au mois de mars 1997; elle 
ordonna une mesure d'investigations et d'orientation éducative ainsi que 
l'établissement d'un rapport sur l'évolution de cette mesure. En décembre 1996, 
le requérant déposa une déclaration de pourvoi au greffe de la cour d'appel et 
en janvier 1997, il déposa une demande d'aide juridictionnelle auprès du bureau 
d'aide juridictionnelle de la Cour de cassation. Celui-ci rejeta la demande au motif 
que si les ressources du requérant étaient insuffisantes, aucun moyen de cassation 
sérieux ne pouvait être relevé contre la décision critiquée. Le recours formé par le 
requérant devant le premier président de la Cour de cassation, en vertu de 
l'article 23 de la loi n° 91-647 du 10 juillet 1991 relative à l'aide juridictionnelle, 
fut rejeté pour le même motif. En mai 1998, le premier président de la Cour de 
cassation rendit une ordonnance de déchéance du pourvoi, la déclaration de 
pourvoi ne contenant aucun moyen régulier de cassation et le demandeur n'ayant 
pas soumis de mémoire contenant l'énoncé d'un tel moyen. 

1. Article 6 § 1 : la procédure devant la Cour de cassation étant, en matière 
d'assistance éducative et par dérogation aux règles générales, dispensée du 
ministère d'un avocat, le rejet de la demande d'aide juridictionnelle n'a pas ipso 

facto empêché le requérant de poursuivre son pourvoi en cassation; de plus, 
pareille procédure sans représentation obligatoire obéit à des règles spécifiques 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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notablement simplifiées au profit du demandeur. Le motif de rejet de la demande 
d'aide juridictionnelle, tiré du défaut de moyen de cassation sérieux à relever 
contre l 'arrêt critiqué, est expressément prévu par la loi et vise légitimement à 
limiter l'octroi de l'aide juridictionnelle aux pourvois présentant une chance 
raisonnable de succès. En outre, le système établi par la loi française offre, tant 
au vu de la composition du bureau d'aide juridictionnelle que du recours existant 
devant le premier président de la Cour de cassation, des garanties substantielles 
contre l 'arbitraire. Enfin, cette affaire se distingue de l'affaire Aerts c. Belgique 
dans laquelle l'obligation pour le requérant d'être représenté par un avocat fut 
décisive pour établir le constat de violation de l'article 6 § 1. 
Conclusion : non-violation (cinq voix contre deux). 
2. Article 8: s'agissant des diverses mesures relatives au placement du fils du 
requérant et des restrictions apportées aux contacts entre le requérant et son fils, 
la Cour conclut à la non-violation de l'article 8. 
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En l 'af fa ire G n a h o r é c. F r a n c e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s ième sect ion) , 
s i égean t en u n e c h a m b r e c o m p o s é e de : 

M M . W. FVHRMANN, président, 
J.-P. C O S T A , 

L. LOUCAIDES, 

P . K Û R I S , 

M m c F. T U L K E N S , 

Sir Nicolas BRATZA, 

M m c H .S . GRÈVE, juges, 
et d e M r a e S. Dou .É , grejfière de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 27 j u i n , 11 ju i l l e t et 
29 août 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n" 40031/98) dir igée 
con t re la R é p u b l i q u e française et dont un r e s so r t i s san t ivoirien, 
M. Ben j amin G n a h o r é (« le r e q u é r a n t » ) , avait saisi la Commis s ion 
e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 23 j anv ie r 
1997 en v e r t u de l 'ancien a r t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des 
Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t a é té a d m i s au bénéfice de l ' ass is tance j ud i c i a i r e . 

3. Le r e q u é r a n t se p la igna i t sur le t e r r a i n de l 'ar t icle 6 § 1 de la 
C o n v e n t i o n du fait q u e le b u r e a u d 'a ide ju r id i c t ionne l l e de la C o u r de 
cassa t ion puis le p r e m i e r p r é s i d e n t de ce t t e j u r id i c t ion ava ien t re je té sa 
d e m a n d e d 'a ide ju r id i c t ionne l l e au mot i f q u ' a u c u n moyen de cassa t ion 
sé r ieux ne pouvai t ê t r e re levé. I nvoquan t l 'ar t icle 8, il d énonça i t en ou t r e 
le p l a c e m e n t de son fils d a n s un service d é p a r t e m e n t a l d ' a ide sociale à 
l 'enfance à la sui te de soupçons de mauva i s t r a i t e m e n t s de sa p a r t , le 
m a i n t i e n de ce t t e m e s u r e a p r è s le non-l ieu don t il bénéficia, et les 
r es t r i c t ions a p p o r t é e s à son droi t de visi te . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1998, da te 
d ' e n t r é e en v igueur du Protocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 du 
Pro tocole n° 11). 

5. La r e q u ê t e a é té a t t r i b u é e à la t ro i s i ème sec t ion de la C o u r 
(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e cha rgée 
d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té cons t i tuée 
c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . 
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6. P a r u n e décision du 6 j a n v i e r 2000, la c h a m b r e a déc la ré la r e q u ê t e 
r ecevab le 1 . 

7. Le 6 avril 2000, la c h a m b r e a accueilli la d e m a n d e du g o u v e r n e m e n t 
f rançais («le G o u v e r n e m e n t » ) t e n d a n t à la t e n u e d ' u n e a u d i e n c e sur le 
fond (ar t ic le 59 § 2 du r è g l e m e n t ) . 

8. L ' aud ience s'est dé rou l ée en publ ic le 27 j u i n 2000, au Pala is des 
Dro i t s de l ' H o m m e à S t r a sbou rg . 

O n t c o m p a r u : 

- pour le Gouvernement 
M . R. ABRAHAM, d i r e c t e u r des affaires j u r i d i q u e s 

du min i s t è r e des Affaires é t r a n g è r e s , agent, 
M M E L. DELAHAYE, m a g i s t r a t d é t a c h é à la sous-d i rec t ion 

des dro i t s de l ' h o m m e de la d i rec t ion des affaires 
j u r i d i q u e s du m i n i s t è r e des Affaires é t r a n g è r e s , 

M . J . CHAUVREAU, p r é s iden t du b u r e a u de l 'aide 
ju r id i c t ionne l l e près la C o u r de cassa t ion , 

M " " ' C. D ' U R S O , chef du b u r e a u des dro i t s de l ' h o m m e 
au service des affaires e u r o p é e n n e s 
et i n t e r n a t i o n a l e s du m i n i s t è r e de la J u s t i c e , conseils; 

- pour le requérant 
M F B. M O M P O I N T , avocat au b a r r e a u de Lyon, conseil. 

La C o u r a e n t e n d u M 1 M o m p o i n t et M. A b r a h a m en leurs déc l a r a t i ons , 
ainsi q u ' e n leurs r éponses aux q u e s t i o n s des j u g e s Louca ides , T u l k e n s et 
Grève . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. Le r e q u é r a n t est né en 1952 et rés ide à V i l l e u r b a n n e ( F r a n c e ) . Il est 
p è r e de t rois en fan t s qu ' i l élevait s eu l : I. et Ch . , nés en C ô t e d ' Ivoire, 
r e s p e c t i v e m e n t en 1974 et 1976, et C , né en F r a n c e en 1988. 

10. Le 14 j a n v i e r 1992, le r e q u é r a n t conduis i t C. au service 
o p h t a l m o l o g i q u e de l 'hôpi ta l H e r r i o t de Lyon. L ' en fan t , qu i p r é s e n t a i t 
un h é m a t o m e à c h a q u e œil , u n e plaie à l ' avant -bras droi t , u n e griffure à 
l ' a b d o m e n et des c icat r ices a n c i e n n e s a u visage , fut hospi ta l i sé au service 
de péd ia t r i e . 

1. Note du greffe : la décision de la Cour est disponible au greffe. 
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Le p a r q u e t de Lyon ayan t é té avisé de ces faits, u n e e n q u ê t e de police 
fut d i l igen tée et, p a r u n e o r d o n n a n c e du 15 j a n v i e r 1992, le p r o c u r e u r de 
la R é p u b l i q u e confia C. à l 'Aide sociale à l 'enfance (ASE) du R h ô n e . U n 
m é d e c i n e x a m i n a l 'enfant le 16 j a n v i e r et conclut que ses lésions 
t é g u m e n t a i r e s pouva ien t avoir des sévices pour or ig ine . 

11. Le 17 j a n v i e r 1992, le j u g e d ' in s t ruc t ion du t r ibuna l de g r a n d e 
ins t ance de Lyon inculpa le r e q u é r a n t de coups et b lessures volonta i res 
sur enfan t de moins de qu inze ans pa r a s c e n d a n t et p laça ce d e r n i e r sous 
cont rô le j ud i c i a i r e . 

12. Le 20 j a n v i e r 1992, en appl ica t ion des a r t ic les 375 et su ivan ts du 
code civil, le j u g e des en fan t s au t r i buna l de g r a n d e i n s t ance de Lyon 
o r d o n n a le p l a c e m e n t provisoire de C . à l 'ASE du R h ô n e et i n t e rd i t au 
r e q u é r a n t « t o u t e visite j u s q u ' à l ' audience du 12 février 1992», aux 
motifs « (...) q u e [ C ] [avai t] é té hospi ta l i sé [et] q u e le c l imat familial 
[é ta i t ] d a n g e r e u x p o u r sa sécur i t é ; (...) ». 

P a r un j u g e m e n t du 12 février 1992, le m ê m e j u g e confia C. à l 'ASE du 
R h ô n e pour u n e d u r é e d ' u n an . Il confia les deux a u t r e s fils du r e q u é r a n t 
au m ê m e o r g a n i s m e : I. j u s q u ' à la d a t e de sa ma jo r i t é ; Ch . p o u r u n e d u r é e 
d ' un an . Le j u g e m e n t est ainsi m o t i v é : «(.. .) la s i tua t ion famil iale est 
p r o b l é m a t i q u e , les en fan t s vivent u n e s i tua t ion de d a n g e r ; (...) un 
é l o i g n e m e n t est nécessa i re pour a ide r à l ' i n s t au ra t ion de r e l a t ions moins 
confl ictuelles avec le p è r e et sécur i se r les enfan t s en les s o u t e n a n t pour 
r é soud re leurs difficultés pe r sonne l l e s» . 

Saisie de ce j u g e m e n t p a r le r e q u é r a n t , la c h a m b r e spécia le des 
m i n e u r s de la cour d ' appe l de Lyon le conf i rma en t ou t e s ses disposi t ions 
p a r un a r r ê t du 23 m a r s 1992 ainsi mot ivé : 

«(...) M. Gnahoré élève seul ses trois Fils dans des conditions difficiles qui tiennent 
notamment à son emploi de veilleur de nuit et à l'absence des trois mères dont deux 
vivent en Afrique, la mère de Ch. ayant avec lui des relations très épisodiques ; 

(...) le 8 janvier 1990 M. Gnahoré a présenté une requête en assistance éducative pour 
son fils I. qui était en fugue et échappait à son autorité; (...) dans l'enquête sociale 
effectuée le 12 avril 1990, le père est apparu comme un homme rigide, incapable de 
comprendre les souffrances de son fils et avec qui aucune mesure éducative n'était 
possible; qu'I. a dû être maintenu au foyer (...) 

(...) enfant abandonnique, Ch. ne supporte plus les tensions qu'il vit chez son père ni 
l'autoritarisme de celui-ci; (...) il apparaît qu'il ne peut trouver auprès de lui des 
réponses à ses besoins affectifs et éducatifs; (...) dès lors les conditions d'éducation du 
mineur étant gravement compromises, la mesure de placement de Ch. sera confirmée; 
(...) 

(...) à la suite de l'hospitalisation de [C] le 3 août 1991 pour un traumatisme crânien 
et hématome des deux paupières, puis le 15 janvier 1992 pour hématome périorbital 
bilatéral, les hospices civils de Lyon ont chaque fois signalé au parquet l'origine 
suspecte des blessures; 
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(...) quelle que soit l'origine des blessures, il apparaît que M. Gnahoré ne présente pas 
les garanties matérielles et éducatives nécessaires pour assurer la santé et la sécurité de 
reniant ; (...) » 

13. Le 18 ma i 1992, le p rofesseur D. , médec in à l 'hôpi tal H e r r i o t , vit 
C. en consu l t a t ion et c o n s t a t a que celui-ci p r é s e n t a i t une ecchymose post-
t r a u m a t i q u e s u r v e n u e q u e l q u e s j o u r s a u p a r a v a n t d a n s le foyer où il é ta i t 
p lacé, à la sui te d ' une c h u t e . Le 25 ma i , il écrivit au j u g e d ' i n s t ruc t i on qu ' i l 
é t a i t «poss ible q u e cet enfant p r é s e n t e une p ropens ion à faire des 
réac t ions œ d é m a t e u s e s i m p o r t a n t e s à la sui te de t r a u m a t i s m e s 
d ' i m p o r t a n c e m o d é r é e et [qu' i l é t a i t ] tout à fait possible q u e ceci ai t pu 
(...) condu i r e à m a j o r e r l ' i m p o r t a n c e des t r a u m a t i s m e s au cours des deux 
hosp i ta l i sa t ions ayan t mot ivé le s i g n a l e m e n t de cet enfant au p r o c u r e u r 
de la R é p u b l i q u e . (...) »; u n e copie de ce cou r r i e r fut ad res sée au j u g e des 
enfan ts . Il écrivit é g a l e m e n t au p r o c u r e u r de la R é p u b l i q u e . 

14. P a r une o r d o n n a n c e du 10 aoû t 1992, le j u g e des en fan t s su spend i t 
le dro i t de visi te du r e q u é r a n t j u s q u ' a u 30 s e p t e m b r e 1992 aux motifs q u e 
« les visites de [ce d e r n i e r ] p r o v o q u [ a i e n t ] tou jours des inc iden ts v io len ts , 
que [ C ] revfena i t ] p e r t u r b é et insécur i sé , q u ' u n é d u c a t e u r [avait] é t é 
v ic t ime des violences [du r e q u é r a n t ] » et q u e « l ' accuei l de [ l ' enfant ] d a n s 
une famille d 'accuei l s ' o rgan i sa i t» . Il o r d o n n a en o u t r e la non-
c o m m u n i c a t i o n au pè r e des coo rdonnées de la famille d 'accuei l de C . et 
déc ida que l 'o rganisa t ion des visi tes se ferait ap r è s le 30 s e p t e m b r e 1992, 
« d a n s un lieu n e u t r e p révu p a r l 'ASE du R h ô n e et , d a n s la m e s u r e où 
a u c u n e violence n ' es t à c r a ind re et où M. G n a h o r é r e spec te les ho ra i r e s 
et les condi t ions fixés». 

15. Pa r un j u g e m e n t du 14 d é c e m b r e 1992, le j u g e pour en fan t s 
m a i n t i n t le p l a c e m e n t de C . à l 'ASE du R h ô n e pour u n e d u r é e d ' un an à 
c o m p t e r du 12 février 1993. Saisie p a r le r e q u é r a n t , la c h a m b r e spécia le 
des m i n e u r s de la cour d ' appe l de Lyon conf i rma ce j u g e m e n t pa r u n a r r ê t 
du 10 m a i 1993, sauf à o r g a n i s e r le dro i t de vis i te . La c h a m b r e r e t in t 
n o t a m m e n t ce qu i suit : 

«(...) l'ASE décrit une évolution positive de l'enfant en milieu nourricier, (...) il s'y 
épanouit et n'y pose pas de problèmes de comportement ; (...) le père n'admet pas la 
décision éducative, les droits mensuels de visite se passant passivement entre le père et 
l'enfant, puis provoquant des réactions de défoulement postérieures chez l'enfant; (...) 
le père n'accepte aucune discussion avec les travailleurs sociaux; 

(...) le père produit dans la procédure une expertise diligentéc dans la procédure 
pénale par un expert en médecine légale, qui, outre l'avis sur les sévices volontaires ou 
non, dont l'instruction relève du juge suivant ce dossier, fait état du traumatisme 
psychologique subi par l'enfant par la séparation d'avec sa mère, et de la nécessité 
pour l'enfant de vivre en institution éducative, le père ne pouvant, tel qu'il est, assurer 
la fonction paternelle et la fonction maternelle, 
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(...) ces éléments rendent nécessaire le maintien d'une mesure de protection, en 
espérant que les relations entre le père et les services sociaux s'amélioreront, par 
l'existence d'une reconnaissance réciproque, 

(...) il apparaît toutefois nécessaire à l'évolution de l'enfant de favoriser des contacts 
avec le père, de manière plus large que ce qu'a actuellement décidé le service de l'aide à 
l'enfance, soit [une heure, une fois par mois], 

(...) la cour estime devoir réglementer le droit de visite en autorisant une visite 
[quatre heures, deux fois par mois]; (...) il a été précisé à M. Gnahoré que le 
déroulement dans le calme pourra permettre de demander au juge des enfants de 
revoir cette organisation, et que tout incident devra être soumis au juge des enfants 
qui statuera à nouveau, en fonction de l'intérêt de l'enfant.» 

16. Le 26 février 1993, un expe r t dés igné le 3 avril 1992 p a r le j u g e 

d ' in s t ruc t ion avait déposé un r a p p o r t , dont le G o u v e r n e m e n t cite 

l ' ex t ra i t su ivant d a n s son m é m o i r e du 2 août 1999 : 

« Les lésions cicatricielles de l'abdomen, de la face, de l'avant-bras droit sont d'origine 
traumatique. Un traumatisme par objet contondant ou tranchant peut être supposé 
pour les lésions de l'abdomen et de la face alors qu'une brûlure par cigarette peut être 
supposée comme étant à l'origine de la lésion de l'avant-bras droit. L'examen de l'état 
psychique de l'enfant (...) n'a pas fait apparaître chez lui de symptômes pathologiques 
francs mais un retard dans l'acquisition des défenses suffisantes contre l'angoisse (...) Il 
ne présente pas de troubles psychologiques caractéristiques des enfants victimes de 
sévices. 

[L']examen constate que les lésions cutanées présentées par [l'enfant] lors de son 
hospitalisation du 14janvier 1992, rendent par leur forme et leur évolution, légitime la 
suspicion de sévices, sans pouvoir concrètement en affirmer l'existence. 

Les séquelles psychologiques que cet enfant présente actuellement se rattachent par 
contre directement à la situation grave de rupture avec le personnage maternel vécue 
au cours de sa troisième année probablement. Ces séquelles psychologiques signent 
aussi l'incapacité de son père et de son frère à avoir assumé auprès de lui, une fonction 
maternante suffisamment stable (...) 

Ces séquelles psychologiques justifient en elles-mêmes son placement dans une 
institution éducative. En effet, il paraît dangereux de contraindre son père à assumer 
seul la charge d'une fonction maternante dont la caractéristique se fonde sur une 
présence continue.» 

17. Le 26 m a i 1993, le j u g e d ' i n s t ruc t i on rend i t u n e o r d o n n a n c e de 

non-l ieu, fondée sur l ' insuffisance des c h a r g e s con t r e le r e q u é r a n t . 

18. Pa r u n e l e t t r e d u 9 j u i n 1993, le conseil du r e q u é r a n t sollicita du 

j u g e des enfan t s qu ' i l convoquâ t ce d e r n i e r et r é e x a m i n â t le p l a c e m e n t de 

l 'enfant à la l umiè r e d e ce non- l ieu . 

19. P a r u n e o r d o n n a n c e du 16 j u i n 1993, le j u g e des enfan t s suspendi t 

le droi t de visite du r e q u é r a n t j u s q u ' a u 9 aoû t 1993, aux motifs su ivan t s : 

«Attendu que [G.] manifeste des troubles du comportement inquiétants et une 
angoisse très prononcée à l'idée de rencontrer son père; qu'une rencontre avec un 
médecin psychiatre doit s'effectuer; qu'il apparaît nécessaire en attendant ce rendez-
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vous de suspendre les visites; qu'une expertise psychiatrique de l'enfant a été 
ordonnée. » 

20. Le 15 s e p t e m b r e 1993, le j u g e des enfan t s p ro longea la suspens ion 

du droi t de visite du r e q u é r a n t pa r u n e o r d o n n a n c e ainsi r éd igée : 

«Attendu qu'une ordonnance d'expertise a été ordonnée et que le rapport doit être 
déposé le 30 septembre 1993; attendu que [l'enfant] est toujours opposé à rencontrer 
son père; qu'en attente de l'audience qui suivra le dépôt du rapport d'expertise il 
convient de prolonger la suspension du droit de visite du père [jusqu'à ladite audience]. » 

D a n s son m é m o i r e du 2 aoû t 1999, le G o u v e r n e m e n t ci te l ' ex t ra i t 

su ivant du r a p p o r t d ' expe r t i s e , déposé le 20 s e p t e m b r e 1993: 

«L'examen de [ C ] ne révèle pas de pathologie organisée mais des manifestations 
d'angoisse qui paraissent moins en relation avec l'absence du père qu'avec l'image 
intériorisée de ce dernier. 

Le rétablissement d'un droit de visite du père serait actuellement perturbant pour 
l'enfant. Il nous paraît donc plus prudent de maintenir le statu quo, c'est-à-dire le 
placement familial sans visite du père, pendant les dix-huit mois à venir et de revoir ce 
dispositif à ce moment-là.» 

2 1 . Pa r un j u g e m e n t du 15 oc tobre 1993, le j u g e des en fan t s m a i n t i n t 

le p l a c e m e n t de C. à l 'ASE du R h ô n e pour u n e d u r é e de d ix-hui t mois à 

c o m p t e r du 15 octobre 1993 et suspend i t le droi t de visite du r e q u é r a n t 

d u r a n t ce t t e m ê m e pér iode (soit j u s q u ' a u 15 avril 1995). D a n s son 

m é m o i r e du 2 aoû t 1999, le G o u v e r n e m e n t cite l ' ex t ra i t suivant d e ce 

j u g e m e n t : 

«L'expertise psychiatrique confirme la nécessité d'une protection de [C] par rapport 
à l'envahissement de son père ; (...) M. Gnahoré reste hermétique à tout conseil relatif à 
son (ils, le considérant comme sa propriété, sans lui laisser la possibilité d'évoluer en 
dehors de lui; (...) ces éléments justifient le maintien du placement de [C] à l'ASE 
pour dix-huit mois, et la suspension des visites durant cette période. » 

22. P a r u n a r r ê t d u 24 j a n v i e r 1994, la c h a m b r e spécia le d e s m i n e u r s 

de la cour d ' appe l de Lyon conf i rma ce j u g e m e n t en ce qu ' i l m a i n t e n a i t le 

séjour de l 'enfant à l 'ASE. Q u a n t à la suspens ion du droi t de visi te , elle 

dés igna un e x p e r t aux fins n o t a m m e n t d ' éva luer la possibi l i té et , le cas 

é c h é a n t , de d é t e r m i n e r les moda l i t é s d ' u n e o rgan i sa t ion des con tac t s 

e n t r e le pè r e et son fils et renvoya l ' e x a m e n de l 'affaire « à la p r e m i è r e 

d a t e u t i le a p r è s le d é p ô t de l ' exper t i se ». 

Le r a p p o r t d ' expe r t i se fut déposé le 7 j u i n 1994. Le G o u v e r n e m e n t en 

ci te les ex t r a i t s su ivan t s d a n s son m é m o i r e du 2 aoû t 1999: 

«Le retour de [C] au domicile pour reprendre la vie familiale avec son père n'est pas 
souhaitable (...) 

Les contacts ponctuels entre M. Gnahoré et son fils ont un impact morbide modéré et 
relatif sur [ C ] , l'absence de contacts n'est pas source de souffrances psychologiques (...) 
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En conséquence, on peul proposer la levée conditionnelle de l'interdiction du droit de 
visite et l'autorisation de brèves visites, tous les dix jours dans un lieu neutre. 

L'autorisation de rencontrer [ C ] n'est pas une solution si M. Gnahoré n'est pas suivi 
à un niveau psychothérapeutique. Cette possibilité, certes, est très aléatoire, mais on 
doit lui signifier que tous les experts concordent à signaler ses troubles de caractère. 
Pour donner une chance de réussite à cette indication, on devra constituer un comité 
composé par certains personnages acceptés par lui (...) qui lui transmettront la 
prescription en lui demandant de se «conformer» pour le bien et par amour pour [C.].» 

23. Le 4 ju i l l e t 1994, la c h a m b r e spéciale des m i n e u r s de la cour 

d ' appe l de Lyon surs i t une nouvelle fois à s t a t u e r su r le droi t de visite et 

renvoya l ' e x a m e n de l 'affaire au 10 oc tobre 1994, déla i d u r a n t lequel le 

r e q u é r a n t é ta i t invi té , c o n f o r m é m e n t aux propos i t ions de l ' exper t , à 

env isager de d é b u t e r u n e t h é r a p i e . La c h a m b r e p réc i sa q u e le d ro i t d e 

visite res ta i t s u s p e n d u j u s q u ' à la nouvel le a u d i e n c e , sauf d a n s la mise en 

place de la pr ise en c h a r g e . 

24. Le 24 oc tobre 1994, la c h a m b r e spéciale des m i n e u r s conf i rma en 

t ou t e s ses d isposi t ions le j u g e m e n t du 15 oc tobre 1993; elle releva que le 

r e q u é r a n t ne s 'é ta i t pas p r é s e n t é à l ' aud ience d e v a n t elle et qu ' i l refusait 

de coopére r avec l 'ASE puisqu ' i l ne donna i t pas su i te aux rendez-vous 

proposés d a n s le c ad re de l ' o rgan i sa t ion des con tac t s avec son fils, et 

no ta i t q u e l 'enfant évoluai t d a n s le ca lme d a n s son lieu de séjour . 

25. Le 18 avril 1995, le j u g e des en fan t s déc ida de m a i n t e n i r le 

p l a c e m e n t de C . à l 'ASE du R h ô n e p o u r u n e d u r é e d e d e u x a n s . Le 

j u g e m e n t est mot ivé c o m m e il suit : 

«Attendu que la situation familiale a peu évolué au cours des deux dernières années; 
que M. Gnahoré, tenu régulièrement informé par le service de l'ASE de l'évolution de 
son fils, ne s'est pas manifesté malgré des propositions de rencontres; qu'il s'est rendu 
récemment dans l'ancienne école de [ C ] où il a fait un scandale, et inquiété les 
personnes présentes par son agressivité; qu'il ne se présente pas à l'audience de ce 
jour, réclamant par courrier le retour de son fils; que [ C ] évolue positivement en 
famille d'accueil; qu'un retour de [C] ne peut s'envisager actuellement; que la mise 
en place de rencontres père-fils nécessite préalablement un contact de M. Gnahoré 
avec le service de l'ASE afin d'en envisager la possibilité. » 

26. P a r u n e o r d o n n a n c e du 12 ju i l l e t 1996, le j u g e des en fan t s re je ta 

une d e m a n d e du r e q u é r a n t t e n d a n t à ce qu ' i l soit mis fin au p l a c e m e n t de 

C , m a i n t i n t celui-ci à l 'ASE pour d e u x ans à c o m p t e r du m ê m e j o u r et 

déc ida de s u b o r d o n n e r l 'exercice des dro i t s de visite et d ' h é b e r g e m e n t du 

r e q u é r a n t à la mise en p lace d ' u n e «p r i s e en c h a r g e conjointe pè re -

e n f a n t » . Les motifs d e l ' o rdonnance sont les s u i v a n t s : 

«Attendu que M. Gnahoré revendique la restitution de son fils, il était absent à la 
dernière audience du 18 avril 1995. Il a été tenu informé par les services de l'ASE de 
L'évolution de son fils mais affirme n'avoir jamais rien reçu et refuse tout contact avec 
le travailleur social chargé de suivre [C.]. Il affirme pouvoir apporter tout le nécessaire à 
son fils et vit le placement comme un déchirement et de manière persécutoire contre lui 
et le besoin de son fils comme prolongement de lui-même. Il refuse toute idée de soins et 
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de lierce personne intervenant entre son fils et lui. [C] évolue bien dans sa Camille 
d'accueil mais reste bloqué quand on lui parle de son père et refuse d'entendre. La 
situation est actuellement dans une impasse et il n'apparaît pas possible actuellement 
d'envisager des contacts père-fils sans médiateur et tierce personne et il est nécessaire 
d'accompagner [ C ] et de l'aider à se sentir suffisamment solide pour pouvoir aborder 
des relations avec son père.» 

27. Le r e q u é r a n t saisit la c h a m b r e spéciale des m i n e u r s de la cour 
d ' appe l de Lyon ; à sa d e m a n d e , son fils fut e n t e n d u pa r un m e m b r e de 
ce t t e j u r i d i c t i on le 2 n o v e m b r e 1996. Le 9 d é c e m b r e 1996, la cour d ' appe l 
rendi t l ' a r rê t s u i v a n t : 

«Attendu que si [ C ] a été confié à l'ASE à la suite de suspicions de sévices, le 
placement était également la conséquence de l'incapacité matérielle et éducative du 
père de le prendre en charge; qu'à l'époque, vivant seul depuis le retour de la mère de 
[C] en Afrique en mars 1989, M. Gnahoré était aussi dans l'incapacité totale d'élever 
ses fils [I.] et [Ch.], alors adolescents, et qui ont dû être placés par le juge des enfants; 

Attendu que le comportement violent du père à l'égard des travailleurs sociaux lors 
des visites à son fils a conduit la juridiction des mineurs à organiser les visites dans un 
lieu neutre, puis à suspendre les visites et à rechercher des avis autorisés sur la 
possibilité de contacts entre le père et l'enfant; attendu que les experts constataient 
les graves troubles du caractère de M. Gnahoré et l'incapacité de celui-ci à considérer 
son fils comme un être différencié de lui (D' [Pc.]) ou autrement qu'un objet narcissique 
(])' [C.J); qu'à cet égard, les propos de l'appelant à l'audience du 2 décembre ont 
confirmé que celui-ci était incapable d'imaginer que [C] pouvait vivre en dehors de lui 
(« mon fils est mort » répétait-il) ; 

Attendu que M. Gnahoré ne peut pas entendre que [G] a lors de son audience 
fermement demandé de vivre «toujours» dans sa famille d'accueil tout en souhaitant 
avoir des contacts avec un père auquel il tient ; 

Attendu que, dans ces conditions, la santé et la sécurité du mineur seraient en danger 
el ses conditions d'éducation gravement compromises s'il était remis à son père; que la 
décision de maintien du placement sera donc confirmée; 

Attendu que bien que M. Gnahoré refuse toute idée de soins ou de rencontres avec 
des tiers, «pour donner une chance de réussite» (D' [Pc.]) aux rencontres avec [C] 
qu'il n'a pas vu depuis près de trois ans, il convient de tenter d'organiser un droit de 
visite en milieu neutre par l'intermédiaire d'un service éducatif spécialisé ; que la mise 
en place de la mesure nécessitant un certain temps, la première visite aura lieu pendant 
les vacances de Noël ; (...) La cour, (...) confirme la décision entreprise en ses dispositions 
relatives au maintien du placement de [C] ; dit que M. Gnahoré pourra exercer un droit 
de visite sur son fils [C] en milieu neutre une première fois pendant les vacances de 
Noël pendant une heure, puis à raison d'une heure trente tous les quinze jours, et ce, 
jusqu'au 31 mars 1997 ; ordonne à cet effet une mesure d'investigations et d'orientation 
éducative ; confie l'exercice de cette mesure au centre d'action éducative (...) lecpiel aura 
pour mission de déterminer les modalités (lieu, jour et heure) du droit de visite ; dit que 
le centre d'action éducative adressera un rapport à la cour sur l'évolution de la mesure 
pour le 15 mars 1997; dit qu'en cas d'incident grave, le centre d'action éducative pourra 
mettre fin immédiatement à la mesure, à charge d'en aviser le président de la chambre 
des mineurs dans les meilleurs délais ; (...)» 
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28. Le 30 d é c e m b r e 1996, M. G n a h o r é déposa u n e déc l a r a t i on de 
pourvoi au greffe de la cour d ' appe l de Lyon. Le 9 j a n v i e r 1997, il ad res sa 
u n e d e m a n d e d 'a ide jur id ic t ionnel le au b u r e a u d ' a ide ju r id i c t ionne l l e de 
la C o u r de cassa t ion . Pa r u n e décision du 2 oc tobre 1997, ledit b u r e a u 
r e c o n n u t l ' insuffisance des ressources du r e q u é r a n t m a i s re je ta ladi te 
d e m a n d e au mot i f qu '« a u c u n moyen de cassa t ion sé r i eux ne [pouvait] 
ê t r e relevé c o n t r e la décis ion c r i t i q u é e » . M. G n a h o r é exe rça le recours 
de l 'ar t icle 23 d e la loi n° 91-647 d u 10 ju i l l e t 1991 re la t ive à l 'aide 
ju r id i c t ionne l l e devan t le p r e m i e r p rés iden t d e la C o u r de cassa t ion , 
lequel fut re je té p a r u n e o r d o n n a n c e du 8 d é c e m b r e 1997 au mot i f 
«qu ' i l n ' [ a p p a r a i s s a i t ] pas de l ' e x a m e n des pièces de la p r o c é d u r e , q u ' u n 
moyen de cassa t ion [fût] suscept ib le d ' ê t r e u t i l e m e n t soulevé». 

Le 14 m a i 1998, le p r e m i e r p r é s iden t de la C o u r de cassa t ion rend i t une 
o r d o n n a n c e de d é c h é a n c e ainsi mot ivée : 

«Attendu que la déclaration de pourvoi ne contient l'énoncé d'aucun moyen régulier 
de cassation; Que par ailleurs, le demandeur n'a pas fait parvenir au greffe de la Cour 
de cassation dans les délais légaux, un mémoire contenant cet énoncé.» 

29. D a n s son m é m o i r e du 2 août 1999, le G o u v e r n e m e n t a l lègue q u e , 
le 21 m a r s 1997, le c e n t r e d 'ac t ion éduca t ive avai t t r a n s m i s à la c h a m b r e 
spécia le des m i n e u r s de la cour d ' appe l de Lyon u n c o m p t e r e n d u de trois 
visi tes du r e q u é r a n t à son fils, conc luan t a i n s i : «il n ' a p p a r a î t pas 
souha i t ab l e q u e des r e n c o n t r e s père-fils se pour su iven t d a n s de tel les 
condi t ions , avec la pe r s i s t ance du d a n g e r pour [ C ] face à son pè re , ce 
d e r n i e r ne pouvan t du fait de sa pa tho log ie cons idé re r son fils a u t r e m e n t 
q u e c o m m e u n e p a r t i e de l u i - m ê m e , ce qui ne laisse a u c u n espace pour 
l ' ex i s tence s ingul iè re d e ce pet i t g a r ç o n » . 

30. Le 10 ju i l l e t 1998, le j u g e des enfan t s r enouve la le p l a c e m e n t de 
C. a u p r è s des services de l 'ASE pour u n e d u r é e de d e u x ans à c o m p t e r du 
12 ju i l l e t 1998, p a r un j u g e m e n t mot ivé c o m m e s u i t : 

«(...) M. Gnahoré revendique toujours le retour de [ C ] (...) il souffre beaucoup de 
leur séparation qu'il perçoit comme injustifiée et illégale. Il ne peut entendre qu'une 
reprise de contact doit se faire progressivement et ne reconnaît aucune légitimité au 
juge des enfants de prendre des décisions concernant [C.]. [C] quant à lui évolue 
positivement dans sa famille d'accueil. Il déclare être prêt à rencontrer son père quand 
il sera guéri. Il est nécessaire d'évaluer la possibilité de rencontres père-fils.» 

Le m ê m e j o u r , le j u g e des enfan t s o r d o n n a u n e nouvel le exper t i se 
méd ica l e , psychologique et p sych ia t r ique de C. Selon le G o u v e r n e m e n t , 
l ' exper t i se , don t le r a p p o r t fut déposé le 12 n o v e m b r e 1998, conclut 
c o m m e suit ( ex t r a i t du m é m o i r e du G o u v e r n e m e n t du 2 aoû t 1999) : 

«L'examen médical de [ C ] , (...) retient un bon état général et un développement 
psychomoteur normal. 
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[C] a une évolution psychique normale. En pré-adolescence, il porte beaucoup 
d'intérêt à la Côte d'Ivoire en rapport avec la construction de son identité et le besoin 
de se raccrocher à ses origines biologiques. 

L'examen psychiatrique ne retient pas de pathologie: mentales caractérisées. (...) 

[ C ] ne présente pas de troubles ou déficiences physiques ou psychiques susceptibles 
d'influer son comportement. 

Il n'y a pas de mesure particulière de protection, d'aide ou de rééducation à 
entreprendre. Toutefois, étant donné les antécédents de souffrances psychiques 
concomitantes aux visites de son père, et son désir actuel authentique de le revoir, ces 
nouvelles rencontres, au cas où elles auraient lieu, devraient s'accompagner d'une 
attention particulière sur le plan psychologique, pour prévenir et traiter de nouveaux 
symptômes. 

Il n'y a pas besoin de prise en charge spécialisée pour l'instant. 

Il n'y a pas de contre-indication professionnelle. Il suit avec succès une scolarité 
normale. » 

3 1 . Le G o u v e r n e m e n t a joute q u e , p a r u n e o r d o n n a n c e aux fins 

d 'hab i l i t a t ion r e n d u e le 17 ma i 1999, le j u g e des en fan t s , en appl ica t ion 

de l 'ar t icle 375-7 du code civil, a dé l égué aux services de l 'ASE l ' a t t r ibu t 

de l ' au to r i t é p a r e n t a l e p e r m e t t a n t d e faire é t ab l i r u n e c a r t e n a t i o n a l e 

d ' i den t i t é p o u r C , au mot i f q u e « M . G n a h o r é est s ans con tac t avec les 

services de l 'ASE (...) ». 

32. Le 2 d é c e m b r e 1999, le j u g e des en fan t s a d r e s s a la l e t t r e su ivan te à 
l 'avocat du r e q u é r a n t : 

«(...) J'ai bien reçu votre courrier du 18 novembre 1999 concernant une éventuelle 
visite de M. Gnahoré à son fils [C.]. 

Compte tenu du contexte très difficile de ce dossier, aucune visite ne saurait être 
organisée sans contacts préalables de M. Gnahoré avec les services de l'ASE (...) qui 
ont [ C ] en charge. 

Actuellement, [C] n'est pas demandeur de relations avec son père, et pourrait être 
très perturbé. (...) » 

33. En j a n v i e r 2000, le d i r e c t e u r d u Service enfance de l ' un i té 

t e r r i to r i a l e de V i l l e u r b a n n e envoya le cou r r i e r su ivant au r e q u é r a n t : 

«J'accuse réception de votre courrier du 23 décembre 1999 dont j'ai pris bonne note. 

Je vous reprécise que le dossier de [C] est toujours géré par le Service enfance de 
l'unité territoriale de Villeurbanne (...) 

M. [D.] assure toujours le suivi de [ C ] , et, si vous le souhaitez, je peux, par courrier, 
vous transmettre des nouvelles de votre enfant. 

Concernant votre souhait de rencontrer [ C ] , j'ai le regret de vous faire savoir que je 
ne peux donner une suite favorable à votre demande. 

En effet, il a toujours été impossible de mettre en place un travail de fond avec vous, 
malgré les efforts déployés par mon service, et nos relations n'ont jamais pu s'établir sur 
un autre mode que celui de la violence, des revendications et des menaces de votre part. 
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D'autre part, à la demande de la cour d'appel, une évaluation des relations père/fils a 
été menée par la COAE de l'est lyonnais. Vous avez rencontré [C] dans ce cadre à 
raison d'une rencontre par mois pendant 6 mois, et les mêmes constats ont été faits, à 
savoir : 

- l'impossibilité de reprendre des relations avec votre fils, dans l'intérêt de celui-ci 
et en lien avec le Service de l'enfance ; 

- votre relus d'entendre la nécessité pour vous-même d'une démarche de soins. 

Dans ces conditions, et dans l'intérêt de [C.],je ne peux que maintenir ma position (...) » 

II. LE D R O I T I N T E R N E P E R T I N E N T 

34. Les d isposi t ions p e r t i n e n t e s du code civil sont les su ivan tes : 

Article 375 

«Si la santé, la sécurité ou la moralité d'un mineur non émancipé sont en danger, ou 
si les conditions de son éducation sont gravement compromises, des mesures 
d'assistance éducative peuvent être ordonnées par justice à la requête des père et mère 
conjointement, ou de l'un d'eux, de la personne ou du service à qui l'enfant a été confié 
ou du tuteur, du mineur lui-même ou du ministère public. Le juge peut se saisir d'office 
à titre exceptionnel. (...) 

La décision fixe la durée de la mesure sans que celle-ci puisse, lorsqu'il s'agit d'une 
mesure éducative exercée par un service ou une institution, excéder deux ans. La 
mesure peut être renouvelée par décision motivée. » 

Article 375-1 

«Le juge des enfants est compétent, à charge d'appel, pour tout ce qui concerne 
l'assistance éducative. 

Il doit toujours s'efforcer de recueillir l'adhésion de la famille à la mesure envisagée. » 

Article 375-2 
«Chaque fois qu'il est possible, le mineur doit être maintenu dans son milieu actuel. 

Dans ce cas, le juge désigne, soit une personne qualifiée, soit un service d'observation, 
d'éducation ou de rééducation en milieu ouvert, en lui donnant mission d'apporter aide 
et conseil à la famille, afin de surmonter les difficultés matérielles ou morales qu'elle 
rencontre. Cette personne ou ce service est chargé de suivre le développement de 
l'enfant et d'en faire rapport au juge périodiquement. 

Le juge peut aussi subordonner le maintien de l'enfant dans son milieu à des obligations 
particulières, telles que celle de fréquenter régulièrement un établissement sanitaire ou 
d'éducation, ordinaire ou spécialisé, ou d'exercer une activité professionnelle. » 

Article 375-6 

«Les décisions prises en matière d'assistance éducative peuvent être, à tout moment, 
modifiées ou rapportées par le juge qui les a rendues soit d'office, soit à la requête des 
père et mère conjointement, ou de l'un d'eux, de la personne ou du service à qui l'enfant 
a été confié ou du tuteur, du mineur lui-même ou du ministère public.» 
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Article 375-7 

«Les père et mère dont l'enfant a donne lieu à une mesure d'assistance éducative, 
conservent sur lui leur autorité parentale et en exercent tous les attributs qui ne sont 
pas inconciliables avec l'application de la mesure. Ils ne peuvent émanciper l'enfant sans 
autorisation du juge des enfants, tant que la mesure d'assistance éducative reçoit 
application. 

S'il a été nécessaire de placer l'enfant hors de chez ses parents, ceux-ci conservent un 
droit de correspondance et un droit de visite. Le juge en fixe les modalités et peut même, 
si l'intérêt de l'enfant l'exige, décider que l'exercice de ces droits, ou de l'un d'eux, sera 
provisoirement suspendu. Le juge peut indiquer que le lieu de placement de l'enfant 
doit être recherché afin de faciliter, autant que possible, l'exercice du droit de visite 
par le ou les parents. » 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

35. Le r e q u é r a n t se p la in t de ce q u e le b u r e a u d 'a ide ju r id i c t ionne l l e 
d e la C o u r d e cassa t ion puis le p r e m i e r p r é s i d e n t d e c e t t e j u r i d i c t i on on t 
re je té sa d e m a n d e d 'a ide ju r id i c t ionne l l e au mot i f q u ' a u c u n moyen de 
cassa t ion sé r i eux ne pouvai t ê t r e re levé. Il sou t i en t q u e leurs décis ions 
a b o u t i r e n t à p r é j u g e r sa cause et p o r t è r e n t a t t e i n t e a u dro i t d ' accès à u n 
t r i b u n a l q u e l 'ar t ic le 6 § 1 de la Conven t i on g a r a n t i t en ces t e r m e s : 

«Toute personne a droit à ce que sa cause soit entendue (...) par un tribunal (...) qui 
décidera (...) des contestations sur ses droits et obligations de caractère civil (...) » 

36. Le G o u v e r n e m e n t soul igne que les décis ions r e n d u e s en l 'espèce 
p a r le b u r e a u d 'a ide ju r id i c t ionne l l e de la C o u r de cassa t ion et le p r e m i e r 
p r é s iden t de c e t t e j u r id i c t ion r eposa ien t sur l 'ar t icle 7 a l inéa 3 de la loi 
n" 91-647 du 10 ju i l l e t 1991, aux t e r m e s d u q u e l l 'aide ju r id i c t ionne l l e est 
refusée au d e m a n d e u r si « a u c u n moyen de cassa t ion sé r i eux ne peu t ê t r e 
r e l evé» . C e c r i t è r e sera i t «object i f» et son app l i ca t ion se ferait en d e h o r s 
de tou t e x a m e n au fond du pourvoi . Il v iserai t à évi ter q u e l 'aide jud ic ia i r e 
soit a l louée d a n s des cas où le pourvoi est m a n i f e s t e m e n t voué à l ' é chec ; 
ainsi en la p r é s e n t e cause , il r e s sor t i r a i t des cour r i e r s ad res sés p a r le 
r e q u é r a n t au b u r e a u d 'a ide j u r id i c t i onne l l e q u e l ' in té ressé e n t e n d a i t 
c o n t e s t e r l ' appréc ia t ion des faits r e t e n u e p a r les j u g e s du fond alors 
q u ' u n e telle q u e s t i o n ne peu t ê t r e d i scu tée d e v a n t la C o u r de cassa t ion . 
Bref, les i n s t ances appe lées à se p r o n o n c e r su r la d e m a n d e du r e q u é r a n t 
n ' a u r a i e n t pas appréc ié de façon dé ta i l l ée les m é r i t e s du pourvoi de ce 
d e r n i e r , de so r te q u e les c i r cons tances de la p r é s e n t e espèce se 
d i s t i n g u e r a i e n t de celles de l 'affaire A e r t s c. Be lg ique ( a r r ê t du 30 ju i l le t 
1998, Recueil des arrêts et décisions 1998-V) où des o r g a n e s s imi la i res a u r a i e n t 
t r a n c h é la ques t ion de savoir si le r ecours du r e q u é r a n t é ta i t 
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« a c t u e l l e m e n t j u s t e » . En o u t r e , la compos i t ion du b u r e a u d 'a ide 
ju r id i c t ionne l l e p e r m e t t r a i t d ' év i te r t ou t e pa r t i a l i t é ou tout r i sque de 
voir des r e q u é r a n t s a b u s i v e m e n t privés de l 'accès à la C o u r de c a s s a t i o n ; 
y s i ége ra i en t en effet des m a g i s t r a t s , des avoca ts , des fonc t ionna i res et des 
just ic iables . L a possibi l i té pour les in t é res sés de c o n t e s t e r les décisions 
prises pa r le b u r e a u devan t le p r e m i e r p r é s iden t de la C o u r de cassa t ion 
renforcera i t ce t t e g a r a n t i e . 

Le G o u v e r n e m e n t a joute q u ' e n tout é t a t de cause le m i n i s t è r e d ' un 
avocat aux Conse i l s n 'es t pas ob l iga to i re en m a t i è r e d ' a s s i s t ance 
é d u c a t i v e : c o n t r a i r e m e n t à M . Ae r t s , le r e q u é r a n t conservai t la 
possibil i té de dé f end re l u i - m ê m e ses i n t é r ê t s devan t la C o u r de cassa t ion . 
En o u t r e , d a n s u n tel cas de figure, la p r o c é d u r e devan t la h a u t e 
j u r id i c t ion sera i t s u b s t a n t i e l l e m e n t s implif iée. 

37. Le r e q u é r a n t c o n t e s t e qu ' i l r essor t de ses cour r i e r s re la t i fs à sa 
d e m a n d e d 'a ide ju r id i c t ionne l l e qu ' i l e n t e n d a i t s o u m e t t r e des moyens de 
p u r fond à la C o u r de cassa t ion . Il a jou te q u e , t o t a l e m e n t profane en 
m a t i è r e de dro i t et d 'or ig ine é t r a n g è r e , il n ' eû t pu a s s u r e r c o r r e c t e m e n t 
la défense de ses i n t é r ê t s d e v a n t la C o u r d e cassa t ion sans l ' ass is tance 
d ' un avoca t ; le refus qu i fut opposé à sa d e m a n d e d ' a ide ju r id i c t ionne l l e 
au ra i t ainsi équivalu à lui d é n i e r l 'accès à la h a u t e ju r id i c t ion . 

38. La C o u r r appe l l e q u e les E t a t s c o n t r a c t a n t s qu i i n s t i t u e n t un 
sys tème d ' appe l sont t e n u s de veiller à ce q u e les p e r s o n n e s re levan t de 
leur j u r i d i c t i on j ou i s s en t des g a r a n t i e s f o n d a m e n t a l e s de l 'ar t icle 6 
devan t les i n s t ances de recours (voir, pa r e x e m p l e , l ' a r rê t Tols toy 
Miloslavsky c. R o y a u m e - U n i du 13 ju i l le t 1995, série A n" 316-B, pp . 78-
79, § 59) . L 'a r t ic le 6 § 1 g a r a n t i t ainsi aux jus t i c iab les u n droi t «effectif» 
d 'accès auxd i t e s j u r id i c t ions p o u r les décis ions re la t ives à leurs d ro i t s et 
obl igat ions de c a r a c t è r e civil. Les E t a t s sont l ibres du choix des moyens à 
employer à ce t t e fin et ne sont a s t r e i n t s p a r l 'ar t ic le 6 § 1 à pourvoi r à 
l ' ass is tance d ' u n avocat que lorsque celle-ci se révèle ind i spensab le à un 
accès effectif au j u g e , soit pa rce que la loi p rescr i t la r e p r é s e n t a t i o n p a r un 
avocat , soit en ra i son de la complex i t é de la p r o c é d u r e ou de la cause 
( a r r ê t Ai rey c. I r l ande du 9 oc tobre 1979, sér ie A n" 32, pp . 14-16, § 26) . 

39. En l 'espèce, il ressor t de l 'ar t icle 1196 du nouveau code de p rocédure 
civile ( « N C P C ») q u ' e n m a t i è r e d ' ass i s tance éduca t ive , p a r dé roga t i on aux 
disposi t ions de l 'ar t icle 973 N C P C , les pa r t i e s sont d i spensées du min i s t è re 
d ' un avocat au Consei l d 'E t a t et à la C o u r de cassa t ion. Le rejet de la 
d e m a n d e d 'a ide ju r id ic t ionne l le du r e q u é r a n t faisait donc s e u l e m e n t 
obstacle à ce qu ' i l bénéficiât de l 'ass is tance g r a t u i t e d ' un tel avoca t ; elle 
n ' e m p ê c h a i t pas ipso facto la pour su i t e du pourvoi . 

40. P a r a i l leurs , si la C o u r r econna î t qu ' i l est difficile p o u r u n profane 
d ' expose r des moyens de cassa t ion , elle c o n s t a t e que la p r o c é d u r e sans 
r e p r é s e n t a t i o n obl iga to i re obéi t à des règles spécif iques (ar t ic les 983-995 
N C P C ) et se t rouve de ce fait n o t a b l e m e n t simplif iée pa r r a p p o r t à la 
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p r o c é d u r e avec r e p r é s e n t a t i o n obl iga to i re (ar t ic les 973-982 N C P C ) ; a insi , 
p a r e x e m p l e , les règles s t r ic tes de l 'ar t ic le 978 N C P C re la t ives à la 
p r é s e n t a t i o n des moyens de cassa t ion ne s ' app l iquen t -e l l es pas . 

4 1 . Q u a n t au mot i f r e t e n u p a r le b u r e a u d 'a ide ju r id i c t ionne l l e et le 
p r e m i e r p r é s iden t de la C o u r de cassa t ion p o u r re je te r la d e m a n d e du 
r e q u é r a n t - à savoir, le défau t d ' un moyen sé r i eux de cassa t ion - , il est 
e x p r e s s é m e n t p révu pa r la loi n" 91-647 du 10 ju i l le t 1991 et s ' inspire 
sans nul d o u t e du lég i t ime souci de n ' a l loue r des den i e r s publics au t i t r e 
de l 'a ide ju r id i c t ionne l l e q u ' a u x d e m a n d e u r s don t le pourvoi a u n e chance 
r a i sonnab le de succès. C o m m e le soul igna i t la C o m m i s s i o n e u r o p é e n n e 
des Dro i t s de l ' H o m m e , à l 'évidence, un sys tème d ' a s s i s t ance jud ic ia i r e 
ne peu t fonc t ionner sans la mise en p lace d ' un disposit i f p e r m e t t a n t de 
sé lec t ionner les affaires suscept ib les d ' en bénéficier (voir, pa r e x e m p l e , 
les affaires X c. R o y a u m e - U n i , r e q u ê t e n" 8158/78, décis ion de la 
C o m m i s s i o n du 10 ju i l l e t 1980, Décis ions et r a p p o r t s 2 1 , p . 95, et Ange 
G a r c i a c. F r a n c e , r e q u ê t e n" 14119/88, décis ion de la C o m m i s s i o n du 
10 j a n v i e r 1991, non pub l i ée ) . 

En o u t r e , le sy s t ème mis en place pa r le l ég i s l a t eu r français offre des 
g a r a n t i e s subs t an t i e l l e s aux indiv idus , de n a t u r e à les p rése rve r de 
l ' a r b i t r a i r e : d ' u n e pa r t , le b u r e a u d ' a ide ju r id i c t ionne l l e é tab l i p r è s la 
C o u r de cassa t ion est p rés idé pa r u n m a g i s t r a t du siège de ce t t e cour et 
c o m p r e n d é g a l e m e n t son greffier en chef, d e u x m e m b r e s choisis p a r la 
h a u t e ju r id i c t ion , deux fonc t ionna i res , d e u x avocats au Consei l d ' E t a t et 
à la C o u r de cassa t ion , ainsi q u ' u n m e m b r e dés igné au t i t r e des u s a g e r s 
(ar t ic le 16 de la loi du 10 ju i l le t 1991 s u s m e n t i o n n é e et ar t ic le 16 du déc re t 
du 19 d é c e m b r e 1991 pris p o u r son appl ica t ion) ; d ' a u t r e pa r t , les décis ions 
de re je t p e u v e n t faire l 'objet d ' un r ecour s devan t le p r e m i e r p r é s iden t 
de la C o u r de cassa t ion (ar t ic le 23 de la loi). 

Enfin, s'il est vra i q u e d a n s l 'affaire A e r t s ( a r r ê t p réc i t é , pp . 1964-1965, 
§ 60) , la C o u r a conclu à u n e viola t ion de l 'ar t ic le 6 § 1 ap rè s avoir soul igné 
q u ' « e n r e j e t a n t la d e m a n d e [d 'ass i s tance j ud i c i a i r e ] au mot i f q u e la 
p r é t e n t i o n ne pa ra i s sa i t pas a c t u e l l e m e n t j u s t e , le b u r e a u d ' a s s i s t ance 
jud ic i a i r e a po r t é a t t e i n t e à la subs t ance m ê m e du droi t [du r e q u é r a n t ] à 
u n t r i b u n a l » , il n 'es t pas d o u t e u x q u e la c i r cons tance q u e M. A e r t s é ta i t 
t enu d ' ê t r e r e p r é s e n t é p a r un avocat fut décisive. 

42 . P a r t a n t , il n 'y a pas eu violat ion de l 'ar t ic le 6 § 1 de la Conven t ion . 

IL SUR LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 8 DE LA 
C O N V E N T I O N 

43 . Le r e q u é r a n t sou t i en t q u e son fils m i n e u r - dont il a s su ra i t seul 
l ' éduca t ion - lui a é té r e t i r é en j a n v i e r 1992 p o u r ê t r e placé e n t r e les 
m a i n s d ' un service d é p a r t e m e n t a l d ' a ide sociale à l 'enfance et confié à 
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une famille d 'accuei l don t les coo rdonnées ne lui ont pas été 
c o m m u n i q u é e s , et q u e , depu i s lors, il ne pu t avoir q u e des contac t s 
s p o r a d i q u e s avec l ' enfant . Il soul igne q u e le p l a c e m e n t de l ' enfant avai t 
é té o r d o n n é en ra ison de soupçons de m a u v a i s t r a i t e m e n t s de sa p a r t sur 
celui-ci et q u e , s'il fut inculpé le 17 j a n v i e r 1992 d e ce chef, il fut p a r la 
sui te mis hor s de cause p u i s q u e le j u g e d ' i n s t ruc t ion r end i t , le 26 ma i 
1993, u n e o r d o n n a n c e de non-l ieu. Il en dédu i t q u e son fds a u r a i t dû lui 
ê t r e r e n d u et a l lègue que ses n o m b r e u x recours à cet effet se h e u r t è r e n t 
au refus des au to r i t é s jud ic i a i r e s . Il se dit en conséquence v ic t ime d 'une 
violat ion de l 'ar t icle 8 de la Conven t ion , l eque l d ispose : 

« [. Toute personne a droit au respect de sa vie (...) familiale (...) 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 
pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 
dans une société démocratique, est nécessaire (...) à la protection des droits et libertés 
d'autrui. » 

44. Le G o u v e r n e m e n t p la ide à t i t r e pr inc ipa l q u e le r e q u é r a n t n ' a pas 
mis la C o u r de cassa t ion en m e s u r e de c o n n a î t r e de ce grief et n ' a donc pas 
épuisé les voies de recours i n t e r n e s c o m m e l 'exige l 'ar t ic le 35 § 1 de la 
Conven t i on . Il r appe l l e à cet é g a r d que le rejet de la d e m a n d e d 'a ide 
jur id ic t ionnel le fo rmulée p a r le r e q u é r a n t ne pr ivai t pas ce d e r n i e r de la 
possibil i té de soulever ce grief devan t la h a u t e ju r id i c t ion , d a n s le cad re de 
surcroî t d ' u n e p rocédure n o t a b l e m e n t s implif iée. 

A t i t r e subs id ia i re , le G o u v e r n e m e n t a r g u ë du défau t de fondemen t du 
grief. Il r econna î t que le r e q u é r a n t a subi u n e ingé rence d a n s son droi t au 
respec t de sa vie pr ivée et famil iale ma i s aff irme q u e c e t t e i ngé rence é ta i t 
« p r é v u e p a r la loi», poursu iva i t l 'un des bu t lég i t imes é n u m é r é s au second 
p a r a g r a p h e de l 'ar t ic le 8 (la p r é s e r v a t i o n des i n t é r ê t s du fils du 
r e q u é r a n t ) et é ta i t « n é c e s s a i r e » « d a n s u n e société d é m o c r a t i q u e » . 
Q u a n t à ce d e r n i e r point , le G o u v e r n e m e n t précise q u e les ju r id ic t ions 
c o m p é t e n t e s fondèren t le m a i n t i e n du p l a c e m e n t de l ' enfant , non sur un 
r i sque de mauva i s t r a i t e m e n t s , mais sur le fait q u e le r e q u é r a n t ne 
p r é s e n t a i t pas les g a r a n t i e s m a t é r i e l l e s et éduca t ives nécessa i res pour 
a s s u r e r la s an t é et la sécur i t é de l ' enfant ( j ugemen t du 12 février 1992 et 
a r r ê t s des 23 m a r s 1992 et 9 d é c e m b r e 1996), sur le fait q u e les visi tes du 
r e q u é r a n t à son fils se d é r o u l a i e n t d a n s u n e a t m o s p h è r e conflictuelle 
( j u g e m e n t d u 14 j u i n 1992) et sur les r éac t ions de l 'enfant (o rdonnance 
du 16 j u i n 1993). Les res t r i c t ions a p p o r t é e s à l 'exercice du dro i t de visite 
du r e q u é r a n t s e ra i en t d ' a u t a n t p lus jus t i f i ées p a r l ' in té rê t s u p é r i e u r de 
l 'enfant (les conclusions des exper t i ses psych ia t r iques des 20 s e p t e m b r e 
1993, 7 j u i n 1994 et 12 n o v e m b r e 1998 en a t t e s t e r a i e n t ) q u e le 
c o m p o r t e m e n t du p r e m i e r à l ' égard n o t a m m e n t du pe r sonne l d u service 
d é p a r t e m e n t a l d 'a ide sociale à l 'enfance a u r a i t é té source de p e r t u r b a t i o n 
pour le second. 
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45. Le r e q u é r a n t rép l ique que , si conflit il y a e n t r e lui et les au to r i t é s , ce 
conflit t rouve sa source d a n s l ' injustice d ' une s i tua t ion créée pa r elles et 
m a i n t e n u e d u r a n t plus de hui t ans . Il a rguë d u fait que dès 1992, les 
médec ins - et n o t a m m e n t le professeur D. — ont con tes té la suspicion 
init iale de mauva i s t r a i t e m e n t s et fait p a r t de leurs c ra in te s q u a n t aux 
propor t ions que p r e n a i e n t les m e s u r e s l i t igieuses, lesquel les about i s sa ien t 
à le pr iver de contac t s avec son enfant . P a r la sui te , selon lui, c h a q u e décision 
relat ive au p l a c e m e n t de son fils pri t sa source d a n s la décision p récéden t e , 
sans q u ' u n é v é n e m e n t init ial p e r m e t t e de jus t i f ier le m a i n t i e n de m e s u r e s 
aussi except ionnel les et a t t e n t a t o i r e s à son droi t à la vie famil iale. 

A. Sur l ' é p u i s e m e n t d e s v o i e s d e r e c o u r s i n t e r n e s 

46. La C o u r rappe l le q u e le pourvoi en cassa t ion figure p a r m i les voies 
de recours à épu i se r en p r inc ipe pour se con fo rmer à l 'ar t ic le 35 de la 
Conven t i on (voir, p a r e x e m p l e , l ' a r rê t Civet c. France [ G C ] , n" 29340/95 , 
§ 4 1 , C E D H 1999AT). 

Elle soul igne toutefois q u e la règle de l ' é p u i s e m e n t des voies de recours 
i n t e r n e s ne s ' a ccommode pas d ' une app l ica t ion a u t o m a t i q u e et ne revê t 
pas un c a r a c t è r e absolu ; en en con t rô l an t le r e spec t il faut avoir é g a r d 
aux c i rcons tances de la cause (voir, p a r e x e m p l e , l ' a r rê t V a n Oosterwi jck 
c. Be lg ique du 6 n o v e m b r e 1980, série A n" 40, pp . 17-18, § 35). P a r a i l leurs , 
l ' a r t ic le 35 § 1 doit s ' app l ique r avec une c e r t a i n e souplesse et sans 
fo rma l i sme excessif (voir, p a r m i d ' a u t r e s , l ' a r rê t A n k e r l c. Suisse du 
23 oc tobre 1996, Recueil 1996-V, p. 1565, § 34) . En o u t r e , il y a lieu 
d ' e x a m i n e r la ques t ion du respec t de ce t t e règ le à la l u m i è r e de sa 
finalité: m é n a g e r aux E t a t s c o n t r a c t a n t s l 'occasion de p réven i r ou 
r e d r e s s e r les v iola t ions a l l éguées con t r e eux avan t qu 'e l les ne soient 
soumises à la C o u r (ibidem). 

47. En l 'espèce, le r e q u é r a n t déposa u n e déc l a r a t i on de pourvoi le 
30 d é c e m b r e 1996. 

Le 9 j a n v i e r 1997, il fo rmula u n e d e m a n d e d ' a ide ju r id i c t ionne l l e 
devan t le b u r e a u d 'a ide ju r id i c t ionne l l e de la C o u r de c a s s a t i o n ; pa r u n e 
décision du 2 oc tobre 1997 le b u r e a u r e c o n n u t l ' insuffisance des ressources 
du r e q u é r a n t ma i s r e j e t a sa d e m a n d e au mot i f qu '« a u c u n moyen de 
cassa t ion sé r i eux ne [pouvai t ] ê t r e relevé con t r e la décision c r i t i q u é e » . 
En app l ica t ion de l 'ar t icle 23 de la loi du 10 ju i l l e t 1991, le r e q u é r a n t 
défé ra alors ce t t e décis ion au p r e m i e r p r é s iden t de la C o u r de cassa t ion , 
lequel r e j e t a ce r ecour s p a r u n e o r d o n n a n c e du 8 d é c e m b r e 1997 au mot i f 
«qu ' i l n ' [ a p p a r a i s s a i t ] pas de l ' e x a m e n des pièces de la p r o c é d u r e , q u ' u n 
moyen de cassa t ion [fût] suscept ib le d ' ê t r e u t i l e m e n t sou levé» . 

Le 14 ma i 1998, le p r e m i e r p r é s i d e n t de la C o u r de cassa t ion rend i t u n e 
o r d o n n a n c e de d é c h é a n c e ainsi mot ivée : « (...) la déc l a r a t i on de pourvoi ne 
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cont ien t l 'énoncé d ' a u c u n moyen régu l i e r de cassa t ion ; (...) pa r a i l leurs , le 
d e m a n d e u r n ' a pas fait pa rven i r a u greffe de la C o u r de cassa t ion d a n s les 
délais l égaux , un m é m o i r e c o n t e n a n t cet é n o n c é . » 

48 . La C o u r no te que seuls des moyens de droi t sont suscept ib les d ' ê t r e 
exposés avec succès devan t la C o u r de cassa t ion . Au vu du mot i f r e t e n u 
p a r le b u r e a u d 'a ide j u r id i c t i onne l l e puis le p r e m i e r p r é s i d e n t de la 
h a u t e j u r i d i c t i on (o rdonnance du 8 d é c e m b r e 1997) p o u r r e j e t e r la 
d e m a n d e d 'a ide ju r id i c t ionne l l e du r e q u é r a n t , elle e s t ime qu' i l ne peu t 
ê t r e r ep roché à ce d e r n i e r d 'avoir omis d ' épu i se r les voies de recours 
i n t e r n e s en ne pou r su ivan t pas la p r o c é d u r e ap rè s l ' o rdonnance du 
8 d é c e m b r e 1997. P a r t a n t , il éche t de r e j e t e r l ' except ion. 

B. S u r le f o n d 

49. La C o u r soul igne en p r e m i e r lieu que , p a r essence , le lien en t r e 
M. G n a h o r é et son fils m i n e u r C. relève d ' une vie famil iale au sens de 
l 'ar t icle 8 de la Conven t i on (voir, n o t a m m e n t , les a r r ê t s K e e g a n c. I r l ande 
du 26 m a i 1994, sér ie A n" 290, pp. 17-18, § 44, et H o k k a n e n c. F in l ande du 
23 s e p t e m b r e 1994, série A n° 299-A, pp . 19-20, § 54) . Ce la n 'es t d ' a i l l eurs 
pas con t rove r sé . 

Il i ncombe dès lors à la C o u r de d é t e r m i n e r si, au vu des pr inc ipes 
dégagés pa r sa j u r i s p r u d e n c e , les c i r cons tances dénoncées p a r le 
r e q u é r a n t révè len t u n m a n q u e m e n t a u dro i t de ce d e r n i e r au respec t de 
sa vie famil ia le . 

/. Les principes généraux 

50. P o u r un p a r e n t et son enfan t , ê t re e n s e m b l e r e p r é s e n t e un 
é l é m e n t f o n d a m e n t a l de la vie famil iale ( a r r ê t s W., B. et R. c. R o y a u m e -
U n i du 8 ju i l le t 1987, sér ie A n " 121, r e s p e c t i v e m e n t , p . 27, § 59, pp . 71-72, 
§ 60, et p . 117, § 64 ; Olsson c. Suède (n° 1 ) du 24 m a r s 1988, série A n° 130, 
p . 29, § 5 9 ; Er iksson c. Suède du 22 j u i n 1989, série A n" 156, p . 24, § 5 8 ; 
M a r g a r i t a et Roge r A n d e r s s o n c. S u è d e du 25 février 1992, sér ie A 
n" 226-A, p. 25, § 7 2 ; K e e g a n , p réc i t é , p . 19, § 5 0 ; McMichae l c. R o y a u m e -
U n i du 24 février 1995, sér ie A n u 307-B, p . 55, § 8 6 ; J o h a n s e n c. Norvège 
du 7 aoû t \996,Recueil 1996-LÏÏ, pp . 1001-1002, § 5 2 ; B r o n d a c. I ta l ie du 
9 j u i n 1998, Recueil 1998-IV, p . 1489, § 5 1 , et Buscemi c. Italie, n" 29569/95 , 
§ 53 , C E D H 1999-VI). Il n 'es t donc pas d o u t e u x - et le G o u v e r n e m e n t n ' e n 
d isconvient pas - que les m e s u r e s don t il est p r é s e n t e m e n t ques t i on (le 
p l a c e m e n t de C. et les res t r i c t ions don t les con tac t s e n t r e le pè r e et 
l 'enfant firent l 'objet) s ' ana lysen t en u n e « i n g é r e n c e » d a n s l 'exercice du 
droi t du r e q u é r a n t au respec t de sa vie famil ia le . 

Pare i l l e i ngé rence m é c o n n a î t l 'ar t icle 8 sauf si, « p r é v u e pa r la loi», elle 
poursu i t un ou des bu t s l ég i t imes a u r e g a r d du second p a r a g r a p h e de ce t t e 
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disposi t ion et est «néces sa i r e , d a n s une société d é m o c r a t i q u e » , pour les 
a t t e i n d r e . La not ion de « n é c e s s i t é » imp l ique une ingé rence fondée sur 
u n besoin social i m p é r i e u x , et n o t a m m e n t p r o p o r t i o n n é e au bu t l ég i t ime 
r e c h e r c h é (voir, p a r e x e m p l e , les a r r ê t s W., B. et R. c. R o y a u m e - U n i 
p réc i t és , r e s p e c t i v e m e n t , p . 27, § 60, p . 72, § 61 , et p . 117, § 65). 

51 . Si l 'ar t ic le 8 t e n d p o u r l 'essent ie l à p r é m u n i r l ' individu con t r e des 
i ngé rences a r b i t r a i r e s des pouvoirs publ ics , il m e t de surcroî t à la cha rge 
de l 'Eta t des obl iga t ions posit ives i n h é r e n t e s à un « re spec t » effectif de la 
vie famil ia le . Ainsi , là où l ' ex is tence d 'un lien famil ial se t rouve é tabl i , 
l 'E ta t doit en pr inc ipe agi r de m a n i è r e à p e r m e t t r e à ce lien de se 
déve lopper et p r e n d r e les m e s u r e s p r o p r e s à r é u n i r le p a r e n t et l ' enfant 
conce rnés (voir, p a r e x e m p l e , les a r r ê t s Er iksson, p réc i t é , pp . 26-27, § 71 , 
M a r g a r e t a et Roge r Ande r s son , p réc i t é , p . 30, § 9 1 , Olsson c. Suède (n" 2) 
du 27 n o v e m b r e 1992, sér ie A n° 250, pp . 35-36, § 90, K e e g a n , p réc i t é , p . 19, 
§§ 49-50, H o k k a n e n , p réc i t é , p . 20, § 55 , et Ignaccolo-Zenide c. Roumanie, 
n" 31679/96, § 94, C E D H 2000-1). 

52. La f ront iè re e n t r e les obl igat ions posit ives et néga t ives de l 'E ta t au 
t i t r e de l 'ar t ic le 8 ne se p r ê t e pas à u n e défini t ion p r é c i s e ; les pr inc ipes 
appl icables sont n é a n m o i n s c o m p a r a b l e s . En pa r t i cu l i e r , d a n s les d e u x 
cas , il faut avoir é g a r d au j u s t e équi l ibre à m é n a g e r e n t r e les i n t é r ê t s 
c o n c u r r e n t s ; de m ê m e , d a n s les deux hypo thèses , l 'Eta t j ou i t d ' une 
c e r t a i n e m a r g e d ' a p p r é c i a t i o n (voir, pa r e x e m p l e , les a r r ê t s W., B. et R. 
c. R o y a u m e - U n i p réc i t é s , r e s p e c t i v e m e n t , p . 27, § 60, p. 72, § 6 1 , et p . 117, 
§ 65, et H o k k a n e n , p réc i t é , ibidem). 

2. Application de ces principes 

53. Il n ' e s t pas c o n t e s t é q u e les m e s u r e s l i t ig ieuses se fondent sur les 
ar t ic les 375 et su ivan t s du code civil, re la t i fs à l ' a ss i s tance éduca t ive ; elles 
se t rouven t donc « p r é v u e [ s ] p a r la loi». 

Pa r a i l leurs , ces d isposi t ions du code civil v isent e x p r e s s é m e n t à 
p r é se rve r la s a n t é , la sécur i t é et la mora l i t é des m i n e u r s et à g a r a n t i r les 
condi t ions de leur éduca t ion . Il ressor t c l a i r e m e n t des motifs r e t e n u s p a r 
les ju r id i c t ions i n t e r n e s q u e leur appl ica t ion en l 'espèce a p o u r objectif la 
s a u v e g a r d e des i n t é r ê t s d e C. L ' i ngé rence don t il est ques t ion pou r su i t 
donc un bu t l ég i t ime au r e g a r d du second p a r a g r a p h e de l 'ar t icle 8 : « la 
p ro tec t ion des dro i t s et l iber tés d ' a u t r u i » . 

54. P o u r a p p r é c i e r la « n é c e s s i t é » des m e s u r e s l i t igieuses « d a n s u n e 
société d é m o c r a t i q u e » , la C o u r e x a m i n e r a , à la l umiè r e de l ' ensemble de 
l 'affaire, si les motifs invoqués p o u r les jus t i f i e r sont p e r t i n e n t s et 
suffisants aux fins du p a r a g r a p h e 2 de l 'ar t icle 8 (voir, n o t a m m e n t , les 
a r r ê t s Olsson (n° 1), p réc i t é , p . 32, § 6 8 , J o h a n s e n , p réc i t é , pp. 1003-1004, 
§ 64, Olsson (n" 2), p réc i t é , p . 34, § 87, et B r o n d a , p réc i t é , p . 1491, § 59) . 
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Elle a u r a en ou t r e égard à l 'obl igat ion faite en pr inc ipe à l 'E ta t de 
p e r m e t t r e le m a i n t i e n du lien e n t r e le pè re et le fils. 

La C o u r n ' a point p o u r t âche de se s u b s t i t u e r a u x a u t o r i t é s i n t e r n e s 
pour r é g l e m e n t e r la s i tua t ion de C. et les d ro i t s du r e q u é r a n t , mais 
d ' app réc i e r sous l 'angle de la Conven t i on les décis ions r e n d u e s pa r les 
d i f férentes ju r id i c t ions d a n s l 'exercice de leur pouvoir d ' app réc i a t i on . 
Sur ce poin t , elle rappe l le que , si elle r econna î t aux a u t o r i t é s u n e g r a n d e 
l a t i t ude pour a p p r é c i e r la nécess i té de p r e n d r e en c h a r g e un enfan t , elle 
exerce un cont rô le plus r i gou reux à la fois sur les res t r i c t ions 
s u p p l é m e n t a i r e s , c o m m e celles a p p o r t é e s p a r les a u t o r i t é s aux dro i t s et 
a u x vis i tes des p a r e n t s , et sur les g a r a n t i e s de s t i nées à a s s u r e r la 
p ro tec t ion effective du droi t des p a r e n t s et en fan t s au respec t de leur vie 
famil ia le . D e te l les res t r i c t ions s u p p l é m e n t a i r e s c o m p o r t e n t en effet le 
r i sque d ' a m p u t e r les r e l a t ions famil ia les e n t r e les p a r e n t s et u n j e u n e 
enfant ( a r r ê t J o h a n s e n p réc i t é , pp . 1003-1004, § 64) . 

55. Ce la é t a n t , la C o u r c o n s t a t e q u e le p l a c e m e n t du fds du r e q u é r a n t 
reposa i t i n i t i a l emen t e s s e n t i e l l e m e n t sur des soupçons de mauva i s 
t r a i t e m e n t s de la p a r t de son p è r e , l eque l avai t é t é inculpé de ce chef. 
Elle no te ensu i t e q u ' u n e o r d o n n a n c e de non-l ieu fut r e n d u e le 26 ma i 
1993 et q u e les a u t o r i t é s jud ic i a i r e s m a i n t i n r e n t n é a n m o i n s le p l a c e m e n t 
de l ' enfant sur le f o n d e m e n t d ' a u t r e s cons idé ra t ions , et l imi t è ren t 
s u b s t a n t i e l l e m e n t les con tac t s e n t r e le pè r e et son fds. Il y a donc lieu de 
d i s t i n g u e r deux p é r i o d e s : avan t et ap r è s l ' o rdonnance d u 26 m a i 1993. 

a) Les mesures prises avant l'ordonnance de non-lieu (du mois de janvier 
1992 à la fin du mois de mai 1993) 

56. Le p l a c e m e n t de C . fut o r d o n n é en j a n v i e r 1992 p a r le j u g e des 
enfan t s au mot i f que «le c l imat fami l ia l» é t a i t « d a n g e r e u x » p o u r la 
« s é c u r i t é » de l ' enfant . P a r un j u g e m e n t du 12 février 1992, le m ê m e j u g e 
confia C . et ses frères à l 'ASE du R h ô n e p o u r u n e d u r é e d ' un an , re levant 
en pa r t i cu l i e r q u e « (...) la s i tua t ion famil ia le [é ta i t ] p r o b l é m a t i q u e » , que 
« les en fan t s v iv[a ient ] u n e s i t ua t ion de d a n g e r » et q u ' « u n é l o i g n e m e n t 
[é ta i t ] nécessa i re pour a ide r à l ' i n s t au ra t i on de re la t ions moins 
confl ictuelles avec le pè r e et sécur i se r les en fan t s en les s o u t e n a n t pour 
r é s o u d r e leurs difficultés p e r s o n n e l l e s » . Pa r un a r r ê t du 23 m a r s 1992, la 
c h a m b r e spéciale des m i n e u r s de la cour d ' appe l de Lyon conf i rma ce 
j u g e m e n t en tou tes ses d i spos i t ions ; s ' ag issant du p l a c e m e n t de C , elle 
soul igna n o t a m m e n t q u e , «que l l e q u e [fût] l 'or igine des b lessures , (...) 
M. G n a h o r é ne p r é s e n t [ait] pas les g a r a n t i e s m a t é r i e l l e s et éducat ives 
nécessa i res pour a s s u r e r la s a n t é et la sécur i t é de l ' enfant (...) ». 

Il suffit à la C o u r de c o n s t a t e r q u e le p l a c e m e n t de C. in te rv in t peu 
ap rè s q u e le r e q u é r a n t eu t é té inculpé de coups et b lessures volonta i res 
sur son fils et placé sous con t rô le j ud i c i a i r e . Au vu de l ' in té rê t 
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é v i d e m m e n t p r imord i a l de l 'enfant d ' ê t r e p rése rvé d ' un p a r e n t sur lequel 
pe sa i en t des soupçons de ce t t e n a t u r e , elle e s t ime q u ' u n e tel le m e s u r e ne 
s au ra i t ê t r e mise en cause sur le f o n d e m e n t de l 'ar t icle 8. Il en va de m ê m e 
de la suspens ion d u dro i t de visite du r e q u é r a n t et des res t r i c t ions 
a p p o r t é e s ensu i t e à ce dro i t d u r a n t la pé r iode cons idé rée . 

b) Les mesures prises après l'ordonnance de non-lieu (à partir de juin 1993) 

i. La continuation de la mesure de placement de l'enfant 

57. Pour jus t i f i e r la c o n t i n u a t i o n du p l a c e m e n t de l 'enfant , les 
a u t o r i t é s j ud ic i a i r e s r e t i n r e n t 1'«incapacité éduca t i ve» du pè r e de 
p r e n d r e C. en c h a r g e : selon el les, pa r sa p e r s o n n a l i t é excessive, il 
é touffai t celle de l 'enfant et cons t i tua i t un d a n g e r p o u r sa s an t é et sa 
sécur i t é (cela ressor t d e l ' a r rê t de la c h a m b r e spéciale des m i n e u r s de la 
cour d ' appe l de Lyon du 10 m a i 1993, du j u g e m e n t du j u g e des en fan t s du 
15 oc tobre 1993 et des a r r ê t s de la c h a m b r e spécia le des m i n e u r s de la 
cour d ' appe l de Lyon des 24 j a n v i e r 1994 et 9 d é c e m b r e 1996) ; elles 
a p p u y è r e n t leurs décisions sur les conclusions c o n c o r d a n t e s de p lus ieurs 
expe r t s ( r appor t s des 26 février 1993, s e p t e m b r e 1993 et 7 j u i n 1994; voir 
auss i le r a p p o r t d ' e x p e r t i s e du 12 n o v e m b r e 1998). Elles r e levèren t en 
o u t r e q u e l ' enfant évoluai t « p o s i t i v e m e n t » dans sa famil le d 'accuei l (voir 
le j u g e m e n t du 18 avril 1995, l ' o rdonnance du 12 ju i l le t 1996 et le 
j u g e m e n t du 10 ju i l l e t 1998). Enfin, l ' a r rê t du 9 d é c e m b r e 1996 
m e n t i o n n e l ' incapac i té ma t é r i e l l e du pè r e de p r e n d r e l ' enfant en c h a r g e 
et le dés i r de l 'enfant d e r e s t e r d a n s sa famille d 'accuei l . 

Ce sont là sans d o u t e des raisons p e r t i n e n t e s pour m a i n t e n i r le 
p l a c e m e n t de l 'enfant , et tout ind ique que les décisions prises en la m a t i è r e 
visaient effect ivement à la p rése rva t ion de l ' i n té rê t p r imord ia l de l 'enfant . 

La C o u r no te p a r a i l leurs q u e le j u g e des en fan t s ne se l imi ta pas à 
e n t é r i n e r les p ropos i t ions des e x p e r t s qu i ava ien t e x a m i n é le pè r e et 
l ' en f an t : il r e n c o n t r a et e n t e n d i t le r e q u é r a n t , pr i t c o m p t e du con t ex t e 
familial d a n s leque l C . avai t évolué, suivit l 'évolut ion de l 'enfant d a n s son 
foyer d 'accuei l et s ' enqui t de l 'avis de ce d e r n i e r et de celui des services 
sociaux qui en ava ien t la c h a r g e . 

58. En c o n s é q u e n c e , eu é g a r d à leur m a r g e d ' app réc i a t i on , les 
a u t o r i t é s pouva ien t r a i s o n n a b l e m e n t croire à la nécess i té de ne pas 
m e t t r e fin au p l a c e m e n t du fils du r e q u é r a n t . L 'a r t i c le 8 de la 
C o n v e n t i o n n ' a donc pas é t é m é c o n n u de ce chef. 

ii. Les restrictions aux contacts entre le père et le fils 

59. La C o u r le soul igne avec force, d a n s les affaires de ce type, l ' in té rê t 
de l ' enfant doit pa s se r avan t t o u t e a u t r e cons idé ra t ion . Elle précise 
c e p e n d a n t q u e , b ien compr i s , cet i n t é r ê t p r é s e n t e u n double aspec t . 
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D ' u n côté , il est c e r t a i n q u e g a r a n t i r à l 'enfant u n e évolut ion d a n s un 
e n v i r o n n e m e n t sain relève de cet i n t é r ê t et q u e l 'ar t ic le 8 ne s au ra i t en 
a u c u n e m a n i è r e au to r i s e r u n p a r e n t à voir p r e n d r e des m e s u r e s 
pré judic iables à la s a n t é et au d é v e l o p p e m e n t de son enfant ( a r r ê t s 

J o h a n s e n p réc i t é , p . 1008, § 78, et E.P. c. Italie, n" 31127/96, § 62, 
16 n o v e m b r e 1999, non publ ié ) . 

De l ' au t r e cô té , il est clair qu ' i l est tou t a u t a n t d a n s l ' i n t é rê t de l 'enfant 
q u e les l iens e n t r e lui et sa famille soient m a i n t e n u s , sauf d a n s les cas où 
celle-ci s 'est m o n t r é e p a r t i c u l i è r e m e n t i n d i g n e : b r i se r ce l ien rev ient à 
couper l 'enfant de ses rac ines . Il en r é su l t e que l ' i n t é rê t de l 'enfant 
c o m m a n d e q u e seules des c i r cons tances tout à fait excep t ionne l l es 
pu i s sen t condu i r e à une r u p t u r e du l ien famil ial , et q u e tou t soit mis en 
œ u v r e p o u r m a i n t e n i r les r e l a t i ons pe r sonne l l e s e t , le cas é c h é a n t , le 
m o m e n t venu , « r e c o n s t i t u e r » la famil le . 

D a n s l ' i n t é rê t non s e u l e m e n t du p a r e n t conce rné ma i s auss i de 
l 'enfant , le but u l t ime de t o u t e «p r i s e en c h a r g e » doit en p r inc ipe ê t r e 
d ' « u n i r à nouveau le p a r e n t (...) et l ' en fan t» ( a r r ê t s Olsson (n" 1) et 
J o h a n s e n , p réc i t és , pp . 36-37, § 8 1 , et pp . 1008-1009, § 78, r e s p e c t i v e m e n t , 
ainsi q u e l ' a r rê t E.P. c. Italie, p r éc i t é , § 64) . Te l est d 'a i l leurs l 'espr i t des 
d isposi t ions du code civil (ar t ic les 375 e t su ivants) qui r ég i s sen t le 
p l a c e m e n t du fils du r e q u é r a n t ainsi q u e les m e s u r e s re la t ives au droi t 
de visite de ce d e r n i e r : il r essor t de l 'ar t ic le 375-2 de ce code et de la 
j u r i s p r u d e n c e f rançaise , q u ' u n m i n e u r ne peu t , p a r m e s u r e d ' ass i s tance 
éduca t ive , ê t r e r e t i r é de son «mi l i eu a c t u e l » q u e d a n s des cas 
excep t ionne l s . 

60. En l 'espèce, la C o u r relève q u e cela fait plus de hui t ans q u e le père 
et l ' enfant sont s épa ré s et q u e d u r a n t c e t t e pé r iode , les con tac t s e n t r e l 'un 
et l ' a u t r e on t é té des plus s p o r a d i q u e s . En par t i cu l i e r , e n t r e j u i n 1993 et 
au jou rd ' hu i , le pè r e et le fils ne se r e n c o n t r è r e n t q u e trois fois. 

Il en résu l t e q u e les possibi l i tés de les r é u n i r se sont a m e n u i s é e s au fil 
du t e m p s alors m ê m e q u e le r e q u é r a n t conserve l ' au to r i t é p a r e n t a l e et 
qu ' i l ne s emble pas ê t r e ques t i on de l 'en déchoir . En effet, p lacé à l 'âge 
de q u a t r e ans , C. en a m a i n t e n a n t douze et a passé u n e g r a n d e p a r t i e de 
son enfance sans rée l con tac t avec son pè re de sor te q u e la r econs t i t u t i on 
de la cellule famil ia le sera i t v r a i s e m b l a b l e m e n t pour lui un 
b o u l e v e r s e m e n t diff ici lement s u r m o n t a b l e . A u t r e m e n t dit , u n e s i tua t ion 
qui ne devai t ê t r e q u e provisoire s 'est p é r e n n i s é e , g é n é r a n t du m ê m e coup 
u n obs tac le à la r é u n i o n du pè r e et du fils. 

La ques t ion est donc de savoir si les a u t o r i t é s c o m p é t e n t e s p e u v e n t ê t re 
t e n u e s pour r e sponsab les de cet é t a t de fait . P lus p r é c i s é m e n t , le point 
décisif consis te à d é t e r m i n e r si lesdi tes a u t o r i t é s ont pr is , pour facili ter 
le r e g r o u p e m e n t , t o u t e s les m e s u r e s q u e l 'on pouvai t r a i s o n n a b l e m e n t 
ex iger d 'el les ( a r r ê t s Olsson (n° 2), p réc i t é , pp . 35-36, § 90, H o k k a n e n , 
p réc i t é , p . 22, § 58, et Ignaccolo-Zenide, p r éc i t é , § 96). 
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61 . A cet éga rd , la C o u r relève q u e le droi t de visite du r e q u é r a n t fut 
d ' abord s u s p e n d u d a n s l ' a t t e n t e des r é s u l t a t s d ' une exper t i se 
psych ia t r ique de l ' enfant , au mot i f q u e ce d e r n i e r é ta i t t r oub lé à l ' idée de 
r e n c o n t r e r son pè re ( o r d o n n a n c e du 16 j u i n 1993), puis au mot i f qu ' i l é ta i t 
opposé à le r e n c o n t r e r ( o r d o n n a n c e du 15 s e p t e m b r e 1993). 

Ensu i t e , pa r u n j u g e m e n t du 15 oc tobre 1993, le j u g e des enfan t s 
suspend i t le dro i t de visi te du r e q u é r a n t pour dix-hui t mois (soit j u s q u ' a u 
15 avril 1995), au mot i f q u e l ' exper t i se psych ia t r ique s u s m e n t i o n n é e 
conf i rmai t « la nécess i té d ' u n e p ro tec t ion de [ C ] p a r r appor t à 
l ' envah i s semen t de son p è r e » . Saisie en appe l , la c h a m b r e spéciale des 
m i n e u r s de la cour d ' appe l de Lyon c o m m i t un exper t aux fins 
n o t a m m e n t d ' éva luer la possibi l i té et , le cas é c h é a n t , de d é t e r m i n e r les 
moda l i t é s d ' u n e o rgan i sa t ion des con t ac t s e n t r e le pè re et son fils, et 
renvoya l ' e x a m e n de l 'affaire sur ce point ( a r r ê t du 24 j a n v i e r 1994) ; le 
4 ju i l le t 1994, se fondant sur les conclusions de l ' exper t i se - déposée le 
7 j u i n 1994 - , la c h a m b r e spéciale des m i n e u r s surs i t u n e nouvel le fois à 
s t a t u e r sur le dro i t de visite j u s q u ' a u 10 oc tobre 1994 en invi tant le 
r e q u é r a n t à d é b u t e r u n e psycho thé rap ie , ce q u e l ' in té ressé ne fit p a s ; il 
s emble q u e , p a r un a r r ê t du 24 n o v e m b r e 1994, elle con f i rma en t o u t e s 
ses d isposi t ions le j u g e m e n t du 15 oc tobre 1993. 

P a r la su i te , le j u g e des en fan t s s u b o r d o n n a l 'exercice du dro i t de visite 
à la mise en place d ' u n e «pr i se en c h a r g e conjointe p è r e - e n f a n t » 
(o rdonnance du 12 ju i l l e t 1996). Saisie en appe l , la c h a m b r e spécia le des 
m i n e u r s de la cour d ' appe l de Lyon j u g e a qu ' i l y avait l ieu, d a n s le c ad re 
d 'une m e s u r e d ' inves t iga t ions et d ' o r i e n t a t i o n éduca t ive , de « t e n t e r 
d ' o rgan i se r un dro i t de visite en mil ieu n e u t r e pa r l ' i n t e r m é d i a i r e d 'un 
service éduca t i f spéc ia l i sé» , à ra ison d ' u n e h e u r e t r e n t e tous les 
qu inze j o u r s et j u s q u ' a u 31 m a r s 1997; elle spécifia q u ' « e n cas d ' inc iden t 
g rave , [le c e n t r e dés igné] p o u r r [ a i t ] m e t t r e fin i m m é d i a t e m e n t à la 
m e s u r e , à c h a r g e d ' en aviser le p r é s i d e n t de la c h a m b r e des m i n e u r s 
clans les me i l l eu r s dé la i s» ( a r r ê t du 9 d é c e m b r e 1996). Le r e q u é r a n t 
r e n c o n t r a ainsi son fils t rois fois, en d é c e m b r e 1996, j a n v i e r 1997 et m a r s 
1997. 

Le 21 m a r s 1997, le c e n t r e d ' ac t ion éduca t ive t r a n s m i t à la c h a m b r e 
un c o m p t e - r e n d u de ces visites conc luan t a in s i : «il n ' a p p a r a î t pas 
souha i t ab le q u e des r e n c o n t r e s père-fils se pour su iven t d a n s de tel les 
condi t ions , avec la pe r s i s t ance du d a n g e r pour [ C ] face à son p è r e , ce 
d e r n i e r ne pouvan t du fait de sa pa tho log ie cons idé re r son fils 
a u t r e m e n t q u e c o m m e une p a r t i e de l u i - m ê m e , ce qu i ne laisse a u c u n 
espace pour l ' ex is tence s ingul iè re de ce pe t i t g a r ç o n » . Invoquan t le 
c o m p o r t e m e n t du r e q u é r a n t , le j u g e des enfan t s (le 2 d é c e m b r e 1999) 
et le d i r e c t e u r du Service enfance de l 'uni té t e r r i t o r i a l e (en j a n v i e r 
2000) r e j e t è r e n t ses d e m a n d e s t e n d a n t à l ' o rgan i sa t ion de nouvel les 
visites. 
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62. Ainsi , dès le mois de ju i l l e t 1994, les a u t o r i t é s env i sagè ren t de 
r é t ab l i r le con tac t e n t r e le p è r e et le fus et t e n t è r e n t de m e t t r e en place 
u n processus suscept ib le de p e r m e t t r e g r a d u e l l e m e n t un r e t o u r de 
l 'enfant d a n s son foyer. Elles se h e u r t è r e n t c e p e n d a n t au c o m p o r t e m e n t 
d u r e q u é r a n t . Celui-ci , d ' une p a r t , refusa de suivre la t h é r a p i e o r d o n n é e 
p a r la c h a m b r e spéciale des m i n e u r s de la cour d ' appe l de Lyon, 
cons t i tu t ive de l ' un ique condi t ion de la r ep r i s e des visi tes d u r e q u é r a n t ; 
or , au vu des r a p p o r t s des e x p e r t s dés ignés p a r les j u r id i c t ions , on 
c o m p r e n d a i s é m e n t q u e l ad i t e c h a m b r e ait c ra in t d ' expose r l ' enfant à 
des r e n c o n t r e s p e r t u r b a n t e s . D ' a u t r e pa r t , re fusant d ' a ccep t e r le 
p r inc ipe m ê m e du p l a c e m e n t de son fds, le r e q u é r a n t s 'é ta i t à p lus ieurs 
occasions e m p o r t é con t re les agen t s de l ' o rgan i sme qui avai t la 
r esponsab i l i t é de l ' enfant et sous l ' au to r i t é d u q u e l s 'ef fectuaient les 
visites et , d ' une m a n i è r e g é n é r a l e , m o n t r a peu d ' e m p r e s s e m e n t à 
coopé re r avec ledit o r g a n i s m e pour l ' o rgan isa t ion des con tac t s avec son 
fus. A cet éga rd , la C o u r re lève q u e n o n o b s t a n t le refus de l ' in té ressé de 
suivre la t h é r a p i e p récon isée , la c h a m b r e spéciale des m i n e u r s de la cour 
d ' appe l de Lyon, le 9 d é c e m b r e 1996, déc ida de « t e n t e r d ' o rgan i se r un 
dro i t de visite en mil ieu n e u t r e » , à in terval les r égu l i e r s et j u s q u ' a u 
31 m a r s 1997. Les trois r e n c o n t r e s qu i e u r e n t a insi lieu se d é r o u l è r e n t 
m a l en ra ison de l ' a t t i t ude du r e q u é r a n t , de sor te q u e les a u t o r i t é s ne 
r e n o u v e l è r e n t pas l ' expér ience . 

63 . Il est vra i que le m a n q u e de coopéra t ion du p a r e n t conce rné ne 
cons t i t ue pas un é l é m e n t a b s o l u m e n t d é t e r m i n a n t ( a r r ê t Olsson (n° 1) 
p réc i t é , pp . 36-37, § § 8 1 et 83) , d a n s la m e s u r e où il ne d i spense pas les 
a u t o r i t é s de m e t t r e en œ u v r e des moyens suscept ib les de p e r m e t t r e le 
m a i n t i e n du lien famil ial (voir, mutatis mutandis, l ' a r rê t O l s son (n° 2), 
p réc i t é , pp . 36-37, § 91) . La C o u r ne peu t c e p e n d a n t q u e c o n s t a t e r q u ' e n 
l 'espèce les a u t o r i t é s c o m p é t e n t e s f i rent de sé r i eux efforts p o u r a t t e i n d r e 
cet objectif et q u e l 'échec des disposi t ions qu 'e l les p r i r e n t d a n s ce sens 
t rouve exc lus ivement sa source d a n s la condu i t e du r e q u é r a n t . 

L 'on p o u r r a i t c e r t e s cons idé re r que , pour facil i ter la r é u n i o n d u p è r e et 
du fils, les a u t o r i t é s a u r a i e n t pu - et p o u r r a i e n t tou jours - p r e n d r e 
d ' a u t r e s in i t ia t ives et a d o p t e r d ' a u t r e s m e s u r e s (telle l ' i n s t au ra t ion 
d ' u n e sor te de m é d i a t i o n e n t r e elles et le r e q u é r a n t c o m m e cela est 
p récon isé d a n s le r a p p o r t d ' expe r t i s e du 7 j u i n 1994). La c i rcons tance 
q u ' à ce j o u r elles se l i m i t è r e n t a u x disposi t ions décr i t es au p a r a g r a p h e 61 
ci-dessus ne suffit toutefois pas p o u r conc lure à une m é c o n n a i s s a n c e des 
d ro i t s g a r a n t i s pa r l 'ar t icle 8. A cet égard , la C o u r rappe l le qu ' i l ne lui 
rev ien t pas de s u b s t i t u e r son a p p r é c i a t i o n à celle des a u t o r i t é s na t iona les 
c o m p é t e n t e s q u a n t aux m e s u r e s qu i a u r a i e n t d û ê t r e p r i s e s ; lesdi tes 
a u t o r i t é s sont en effet en p r inc ipe m i e u x p lacées p o u r p rocéde r à une 
tel le éva lua t ion , en pa r t i cu l i e r pa rce qu 'e l le sont e n con tac t d i rec t avec le 
c o n t e x t e de l 'affaire et les p a r t i e s imp l iquées (y compr i s C. en l ' espèce) . 
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D a n s ces c i rcons tances , r e levan t en o u t r e q u e lesdi tes au to r i t é s 
s ' enqu i r en t de l'avis de l ' enfant et e u r e n t c o n s t a m m e n t é g a r d à son 
i n t é r ê t , la C o u r ne peu t q u e conc lure qu ' e l l e s p r i r e n t , p o u r facil i ter le 
r e g r o u p e m e n t , t ou tes les m e s u r e s q u e l 'on pouvai t r a i s o n n a b l e m e n t 
exiger d 'e l les . 

L 'a r t ic le 8 de la Conven t i on n ' a donc pas non plus é té m é c o n n u du chef 
des res t r i c t ions faites aux con tac t s e n t r e le pè re et le fils a p r è s le non-lieu 
du 26 m a i 1993. 

P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r cinq voix con t r e d e u x , qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 6 
§ 1 de la C o n v e n t i o n ; 

2. Rejette, à l ' u n a n i m i t é , l ' except ion p ré l imina i r e du G o u v e r n e m e n t 
re la t ive au défau t d ' é p u i s e m e n t des voies de recours i n t e r n e s q u a n t 
au grief t i ré de l 'ar t icle 8 de la C o n v e n t i o n ; 

3. Dit, à l ' u n a n i m i t é , que les m e s u r e s pr ises avan t l ' o rdonnance du 26 m a i 
1993 n 'on t pas enf re in t l ' a r t ic le 8 de la C o n v e n t i o n ; 

4. Dit, à l ' u n a n i m i t é , que le m a i n t i e n du p l a c e m e n t ap rès l ' o rdonnance du 
26 ma i 1993 n ' a pas enfre in t l 'ar t icle 8 de la C o n v e n t i o n ; 

5. Dit, pa r cinq voix con t r e d e u x , que les res t r i c t ions a p p o r t é e s aux 
con tac t s e n t r e le r e q u é r a n t et son fils ap r è s l ' o rdonnance du 26 m a i 
1993 n 'on t pas enf re in t l 'ar t ic le 8 de la Conven t i on . 

Fai t en f rançais , puis c o m m u n i q u é p a r écrit le 19 s e p t e m b r e 2000, en 
app l ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ W. FUHR.VLA.NN 

Greff ière P ré s iden t 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en pa r t i e 
d i s s iden te c o m m u n e à M n , L ' T u l k e n s et M. Loucaides . 

W.F . 
S.D. 

http://FUHR.VLA.NN
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O P I N I O N E N P A R T I E D I S S I D E N T E 

C O M M U N E À M " " L A J U G E T U L K E N S 

E T M . L E J U G E L O U C A I D E S 

Nous r e g r e t t o n s de ne pouvoir p a r t a g e r l 'avis de la ma jo r i t é sur deux 
poin ts et nous nous en exp l iquons . 

1. Le r e q u é r a n t se p la igna i t sur le t e r r a i n de l 'ar t icle 6 § 1 du fait que 
le b u r e a u d 'a ide j u r id i c t i onne l l e de la C o u r de cassa t ion , puis le p r e m i e r 
p r é s iden t de ce t t e j u r id i c t i on , tou t en r econna i s san t l ' insuffisance de ses 
ressources , ava ien t re je té sa d e m a n d e d 'a ide ju r id i c t ionne l l e au mot i f 
« q u ' a u c u n moyen de cassa t ion sé r ieux ne pouvai t ê t r e r e l evé» . La C o u r 
e s t ime qu ' i l n 'y a pas viola t ion de la C o n v e n t i o n en se fondant sur u n tr iple 
motif : u n sys t ème d ' a s s i s t ance j ud i c i a i r e ne peu t fonc t ionner sans la mise 
en place d ' un disposi t i f p e r m e t t a n t de sé lec t ionner les affaires 
suscept ib les d 'en bénéf ic ie r ; le sys t ème mis en place pa r le l ég i s la teur 
français offre des g a r a n t i e s s u b s t a n t i e l l e s ; enfin, d a n s l ' a r r ê t Aer t s 
c. Belg ique du 30 ju i l le t 1998 (Recueil des arrêts et décisions 1998-V), la 
c i rcons tance que le r e q u é r a n t é ta i t t enu d ' ê t r e r e p r é s e n t é pa r un avocat 
à la C o u r de cassa t ion a u r a i t é t é décisive ( p a r a g r a p h e 41 du p r é s e n t 
a r r ê t ) . 

Nous pensons qu ' i l convient de c i rconscr i re c l a i r e m e n t le d é b a t . Il ne 
s 'agit pas , de m a n i è r e ind i rec te , d ' a b o r d e r la q u e s t i o n p e r t i n e n t e de 
l 'accès à la C o u r de cassa t ion . Pa r a i l l eurs , ce ne sont ni les pr inc ipes 
consacrés pa r la j u r i s p r u d e n c e de la C o u r (voir, pa r e x e m p l e , l ' a r rê t 
Tols toy Miloslavsky c. R o y a u m e - U n i du 13 ju i l le t 1995, série A n° 316-B, 
pp . 78-79, § 59, et l ' a r rê t Airey c. I r l a n d e du 9 oc tobre 1979, sér ie A n° 32, 
pp . 14-16, § 26), ni les règles g o u v e r n a n t , en F r a n c e , la r e p r é s e n t a t i o n 
devan t la C o u r de cassa t ion et l 'octroi , en t a n t q u e tel , d e l 'ass is tance 
j ud i c i a i r e qu i sont en cause . Seul le mot i f r e t e n u pa r le b u r e a u d 'a ide 
ju r id i c t ionne l l e et le p r e m i e r p r é s i d e n t de la C o u r de cassa t ion - «le 
défau t de moyen de cassa t ion s é r i e u x » - est ici en cause . 

C e r t e s , ce mot i f est e x p r e s s é m e n t prévu p a r la loi n° 91-647 d u 10 ju i l le t 
1991 et s ' inspire sans d o u t e du lég i t ime souci de n ' a l loue r l ' a rgen t public 
au t i t r e de l 'aide j u r id i c t i onne l l e q u ' a u x d e m a n d e u r s dont le pourvoi a une 
chance r a i sonnab le de succès. Il r e s t e n é a n m o i n s qu ' i l y a, d a n s ce 
sys t ème , q u e l q u e chose qu i p e u t ê t r e r e ssen t i c o m m e inéqu i t ab l e pour 
les jus t i c iab les les plus d é m u n i s p u i s q u ' e u x seuls sont soumis à un 
e x a m e n p réa l ab l e du c a r a c t è r e sé r i eux de leur pourvoi en cassa t ion . En 
o u t r e , lo rsqu 'e l le le peu t , si la p e r s o n n e poursu i t n é a n m o i n s , sans 
l ' ass is tance jud ic i a i r e refusée , la p r o c é d u r e en cassa t ion , elle le fait 
n é c e s s a i r e m e n t avec u n « p r é j u g é » q u a n t au c a r a c t è r e sé r ieux des 
moyens soulevés, ce qu i la place d a n s u n e s i t ua t ion de d é s a v a n t a g e par 
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r a p p o r t au jus t i c i ab le qui n ' a pas formulé de d e m a n d e au t i t r e de l 'a ide 
ju r id i c t i onne l l e . 

A contrario, c 'est sans d o u t e pour évi ter ce type de d i sc r imina t ion que la 
C o u r , de m a n i è r e p a r a d o x a l e , r e j e t t e l ' except ion p r é l i m i n a i r e du 
G o u v e r n e m e n t p o r t a n t su r l ' é p u i s e m e n t des voies de recours i n t e r n e s 
pu i sque le r e q u é r a n t n 'ava i t pas , en l 'espèce, poursuivi la p r o c é d u r e en 
cassa t ion a lors p o u r t a n t qu ' i l é ta i t l é g a l e m e n t au to r i s é à le faire 
( p a r a g r a p h e s 46 et su ivan ts de l ' a r r ê t ) . C e t t e décis ion relat ivise 
é v i d e m m e n t la po r t ée d e l ' a f f i rmat ion de la C o u r qui lui p e r m e t de 
d i s t i ngue r la p r é s e n t e affaire de celle qu i a d o n n é lieu à l ' a r rê t A e r t s 
p réc i t é , et selon laquel le «il n 'es t pas d o u t e u x q u e la c i r cons tance q u e 
M. A e r t s é ta i t t e n u d ' ê t r e r e p r é s e n t é pa r un avocat fut décisive » 
( p a r a g r a p h e 41 in fine de l ' a r r ê t ) . Elle est auss i suscept ib le d ' e n t r a î n e r 
des p r o l o n g e m e n t s i n a t t e n d u s et des effets non dés i rés . E n effet, si la 
décis ion du b u r e a u d 'a ide ju r id i c t ionne l l e qui refuse l 'a ide j ud i c i a i r e au 
mot i f « q u ' a u c u n moyen de cassa t ion sé r i eux ne peu t ê t r e re levé con t r e la 
décis ion a t t a q u é e » , conf i rmée pa r l ' o rdonnance du p r e m i e r p r é s i d e n t , est 
suscept ib le d é s o r m a i s de d i spense r le r e q u é r a n t ind igent de sat isfai re à 
l 'exigence de l ' é p u i s e m e n t des voies de recours i n t e r n e s , la n a t u r e du 
cont rô le de la C o u r de cassa t ion r i sque ra i t de se t rouve r s i n g u l i è r e m e n t 
affaibli. O r la C o u r rappe l le à j u s t e t i t r e la finalité de l 'ar t ic le 35 de la 
Conven t i on qui est de « m é n a g e r aux E t a t s l 'occasion de p réven i r ou 
r ed re s se r les v iola t ions a l l éguées con t r e eux avant qu 'e l les ne soient 
soumises à la C o u r » ( p a r a g r a p h e 46 in fine de l ' a r r ê t ) et l ' impor t ance 
crucia le , à cet égard , du r ecour s en cassa t ion ( a r r ê t Civet c. France [ G C ] , 
n° 29340/95 , § 4 1 , C E D H 1999-VT). En l 'espèce, le point de droi t soulevé 
é t a i t d ' a u t a n t plus i m p o r t a n t qu ' i l concerna i t une d isposi t ion de la 
Conven t i on . 

P a r u n e a p p r o c h e qu i nous semble p e u t - ê t r e t r o p casu i s t ique , la C o u r 
c rée en fait u n e nouvel le d i s t inc t ion qui s e r a sans d o u t e mise à l ' épreuve 
d a n s de nouvel les affaires, ce qu i ne m a n q u e r a pas d ' acc ro î t r e un 
c o n t e n t i e u x qu 'e l le con t r i bue e l l e - m ê m e , en p a r t i e tou t au moins , à 
c réer . Si la c i rcons tance q u e M. G n a h o r é n ' é t a i t pas t enu d ' ê t r e 
r e p r é s e n t é p a r u n avocat aux Conse i l s est , en l ' espèce, décisive, d a n s 
d ' a u t r e s affaires où la r e p r é s e n t a t i o n p a r un avocat spécial isé est 
ob l iga to i re , c o m m e d a n s l ' a r rê t A e r t s p réc i t é , on peu t r a i s o n n a b l e m e n t 
en conc lure q u e le rejet d ' u n e d e m a n d e d 'a ide j ud i c i a i r e , au mot i f de 
l ' absence de moyen sé r ieux de cassa t ion , n 'es t pas compa t ib l e avec 
l 'ar t ic le 6 § 1 de la Conven t ion . 

Enfin, l ' a r rê t soul igne a j u s t e t i t r e les g a r a n t i e s qu i e n t o u r e n t , t a n t en 
F r a n c e q u ' e n Be lg ique il convient de le r appe l e r , la décis ion du b u r e a u 
d 'a ide ju r id i c t ionne l l e qu i n ' e s t pas u n e ins t ance a d m i n i s t r a t i v e mais 
b ien jud ic i a i r e ( p a r a g r a p h e 41 de l ' a r r ê t ) . Celles-ci ont c e p e n d a n t pour 
effet q u e l 'objectif d ' é c o n o m i e , qu i est le mot i f essent ie l du m é c a n i s m e 
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de « f i l t r e» mis en p lace , n 'es t g u è r e a t t e i n t ou, à tou t le mo ins , es t re la t i f 
puisqu ' i l y a, en fait, un e x a m e n a t t e n t i f et approfond i du c a r a c t è r e 
sé r ieux ou non du grief. Ne serai t- i l dès lors pas p ré fé rab le de faire 
p o r t e r cet e x a m e n sur le pourvoi en cassa t ion l u i - m ê m e p lu tô t que sur le 
refus d ' a s s i s t ance j u d i c i a i r e ? 

En défini t ive, si à l 'évidence un sys tème d ' a s s i s t ance j ud i c i a i r e ne peu t 
fonc t ionner sans la mise en place d 'un disposi t i f p e r m e t t a n t de 
sé lec t ionner les affaires suscept ib les d ' en bénéficier , ce disposi t i f ne peu t 
avoir p o u r effet de l imi te r l 'accès à la j u s t i c e a u x plus d é m u n i s et de p o r t e r 
a t t e i n t e , pour une ca tégor ie de jus t ic iables , à la subs t ance du dro i t à un 
t r ibuna l g a r a n t i p a r l 'ar t ic le 6 de la Conven t i on . La ques t ion de l 'aide 
légale se pose d a n s tous les pays m e m b r e s du Consei l d e l 'Europe et 
d i f férentes p ropos i t ions sont a c t u e l l e m e n t en d iscuss ion (a s su rance 
j u r i d i q u e , m u t u a l i s a t i o n du r i sque , e tc . ) . U n e x a m e n approfondi de droi t 
c o m p a r é p o u r r a i t , en l 'espèce, ê t r e p a r t i c u l i è r e m e n t u t i le . 

2. I n v o q u a n t l 'ar t ic le 8 de la C o n v e n t i o n , le r e q u é r a n t se p la ignai t , 
n o t a m m e n t , des sévères res t r i c t ions a p p o r t é e s à son droi t de visite ap rès 
l ' o rdonnance de non-l ieu du 26 m a i 1993. En effet, depu i s ce t t e 
o r d o n n a n c e j u s q u ' à ce j ou r , soit p e n d a n t plus de sept ans , le pè re et le 
fils ne se r e n c o n t r è r e n t q u e trois fois; en o u t r e , d a n s u n e l e t t r e du 
5 ju i l le t 1999, le r e q u é r a n t s ignale qu ' i l est sans nouvel le de son enfant 
depu i s la d e r n i è r e visite du 3 m a r s 1997. La C o u r e s t i m e n é a n m o i n s qu'i l 
n 'y a pas là viola t ion de la Conven t ion . 

Nous p a r t a g e o n s , c e r t e s , les pr inc ipes g é n é r a u x r appe lé s p a r la Cour 
q u a n t à l 'exigence de la vie famil ia le , à la po r t ée des obl igat ions , 
n o t a m m e n t posi t ives, de l 'E ta t , à l ' équi l ibre à m é n a g e r e n t r e les i n t é rê t s 
c o n c u r r e n t s ainsi q u ' à l ' ex is tence d ' u n e c e r t a i n e m a r g e d ' app réc i a t ion 
( p a r a g r a p h e s 50 à 52 de l ' a r r ê t ) . Il en va de m ê m e en ce qui conce rne les 
con tours de l ' e x a m e n de la « n é c e s s i t é » des m e s u r e s l i t ig ieuses et le 
cont rô le plus r i gou reux des res t r i c t ions s u p p l é m e n t a i r e s c o m m e celles 
a p p o r t é e s au dro i t de visite ( p a r a g r a p h e 54 de l ' a r r ê t ) . N o u s s o m m e s 
é g a l e m e n t p l e i n e m e n t en accord avec les cons idé ra t ions re la t ives au 
double aspect de l ' i n t é rê t de l 'enfant ainsi q u ' a u but u l t i m e de tou te 
pr i se en c h a r g e qu i doit ê t r e d ' un i r à nouveau le p a r e n t et l 'enfant 
( p a r a g r a p h e 59 de l ' a r r ê t ) . Nous n ' e n t i rons c e p e n d a n t pas les m ê m e s 
appl ica t ions . 

L 'a r t i c le 8 de la C o n v e n t i o n con t i en t une doub le ex igence . D ' u n côté, 
seules des c i rcons tances tou t à fait excep t ionne l l e s p e u v e n t condu i r e à une 
r u p t u r e du l ien famil ial . D ' u n a u t r e cô té , tou t doi t ê t r e mis en œ u v r e pour 
m a i n t e n i r les con tac t s e n t r e le pè r e et le fils et a s s u r e r le d ro i t du 
r e q u é r a n t et de son fils (ce sont les d ro i t s des deux pa r t i e s qu i sont en 
cause) au respec t de l eu r vie famil ia le , laquel le c o m p r e n d le droi t à des 
re la t ions pe r sonne l l e s , s u r t o u t si, c o m m e en l 'espèce, l 'objectif de 
« r e c o n s t i t u e r » la famille n 'es t plus envisagé . 
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a) En suivant la chronologie des décisions jud ic i a i r e s qu i , depu i s 1992 
j u s q u ' à ce j o u r , sont i n t e r v e n u e s pour s u s p e n d r e , su rseo i r à s t a t u e r ou 
i n t e r d i r e l 'exercice du droi t de visite du r e q u é r a n t , la l ec ture a t t en t i ve 
des mot iva t ions conc rè t e s qui ont just i f ié ces décisions successives ne 
nous a p p o r t e pas d ' é l é m e n t s décisifs ni conva incan t s q u a n t au c a r a c t è r e 
exceptionnel de ces c i r cons tances ( p a r a g r a p h e s 16 in fine, 21 , 22, 23 , 24, 25, 
2 6 , 2 7 , 2 9 , 3 0 , 3 2 , 3 3 de l ' a r r ê t ) . 

Au d é p a r t , les motifs invoqués pa r les a u t o r i t é s j ud ic i a i r e s sont ceux 
q u e l 'on t rouve d a n s le p r e m i e r j u g e m e n t du j u g e des enfan t s du t r ibuna l 
de g r a n d e ins tance de Lyon du 12 février 1992 qui , ap r è s le s i g n a l e m e n t du 
r e q u é r a n t au p r o c u r e u r de la R é p u b l i q u e et p e n d a n t l ' i ns t ruc t ion de 
l 'affaire, p r e n d une m e s u r e de p l a c e m e n t et su spend l 'exercice du droi t 
de visite en i n d i q u a n t , de m a n i è r e tou t à fait g é n é r a l e , q u e « l a s i tua t ion 
famil ia le est p r o b l é m a t i q u e , les en fan t s vivent u n e s i tua t ion de d a n g e r ; 
(...) un é l o i g n e m e n t est nécessa i re p o u r a ider à l ' i n s t au ra t i on de 
re la t ions moins confl ictuelles avec le pè r e et sécur i se r les en fan t s en les 
s o u t e n a n t p o u r r é s o u d r e leurs difficultés pe r sonne l l e s» . La c h a m b r e 
spécia le des m i n e u r s de la cour d ' appe l de Lyon conf i rme le 23 m a r s 1992 
ce j u g e m e n t en se l im i t an t à a f f i rmer : «que l l e q u e soit l 'or igine des 
b lessures , il a p p a r a î t que M. G n a h o r é ne p r é s e n t e pas les g a r a n t i e s 
ma té r i e l l e s et éduca t ives nécessa i res p o u r a s s u r e r la s a n t é et la sécur i t é 
de l ' en fan t» ( p a r a g r a p h e 12 de l ' a r r ê t ) . Soupçons de mauva i s t r a i t e m e n t s 
et déficiences éduca t ives se con juguen t d a n s la mot iva t ion pour jus t i f i e r la 
décis ion d ' absence de con tac t s e n t r e le r e q u é r a n t et son fils. 

A p a r t i r de là, un p rocessus s ' encha îne , fait d ' i n c o m p r é h e n s i o n , 
d 'hos t i l i t é , de rés i s t ance aux m e s u r e s pr ises et qu i , d ' u n e c e r t a i n e 
m a n i è r e , s ' a l imen te l u i - m ê m e . Au d e m e u r a n t , quel les q u ' e n soient les 
ra i sons , il y a m a n i f e s t e m e n t d a n s ce t t e affaire b locage, ainsi q u e le 
conf i rme n o t a m m e n t le m é d e c i n à l 'or igine du s i g n a l e m e n t qu i , dès le 
25 m a i 1992, avai t pr is le soin d ' éc r i re a u x a u t o r i t é s j ud ic i a i r e s p o u r 
re la t iv iser ses p r e m i è r e s c o n s t a t a t i o n s ( p a r a g r a p h e 13 de l ' a r r ê t ) et qui , 
plus t a rd , le 13 n o v e m b r e 1993, p r e n d encore l ' ini t iat ive d ' a d r e s s e r un 
cour r i e r au m i n i s t r e de la J u s t i c e d a n s lequel il se dit « a l a r m é p a r les 
conséquences d r a m a t i q u e s q u e p r e n d u n e m e s u r e de s i g n a l e m e n t » et 
e x p r i m e l 'espoir qu ' i l p o u r r a ê t r e mis fin « à u n e s i tua t ion c o m p l è t e m e n t 
b loquée , au pré jud ice de l ' e n f a n t » . Il e x p r i m e aussi sa difficulté à 
c o m p r e n d r e « c o m m e n t on peu t t r a i t e r d ' éven tue l l es difficultés 
r e l a t ionne l l e s e n t r e p a r e n t s et en fan t s par une s é p a r a t i o n fo rcée» . 

Le fait q u e le fils du r e q u é r a n t é ta i t f o r t e m e n t t roub lé à l ' idée de 
r e n c o n t r e r son pè r e et é ta i t m ê m e , en 1993, opposé à le r e n c o n t r e r 
( p a r a g r a p h e s 19 et 20 de l ' a r r ê t ) peu t ce r t e s ê t r e un é l é m e n t i m p o r t a n t . 
Il ne nous p a r a î t c e p e n d a n t pas suffisant en l u i - m ê m e p o u r jus t i f i e r le 
m a i n t i e n de l ' absence de con tac t s car , é loigné p r o g r e s s i v e m e n t de sa 
famille d 'o r ig ine , on peu t c o m p r e n d r e q u e l 'enfant déve loppe des 
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s t r a t ég i e s a d a p t é e s à son nouveau mil ieu de vie. En o u t r e , u n e telle 
s i tua t ion a p e u t - ê t r e mis la famil le d 'accuei l , où l ' enfant a é té p lacé , dans 
une s i tua t ion dé l ica te . E n effet, d a n s la logique du p l a c e m e n t familial , la 
famille d 'accuei l n 'es t pas u n e famille de subs t i t u t i on ma i s p lu tô t une 
famil le-relais , u n e fami l le-auxi l ia i re . Le m a i n t i e n de l iens de l 'enfant 
avec la famille d 'or ig ine fait donc p a r t i e i n t é g r a n t e de ce t t e forme de 
p l a c e m e n t qui doit g é r e r u n e r e l a t i on t r i a n g u l a i r e e n t r e l ' enfant et ses 
deux famil les , avec des droi t s é g a u x pour tous . Br i se r ces l iens peu t 
r e p r é s e n t e r , pour l ' enfant , une forme de « m a l t r a i t a n c e socia le» . Il en va 
de m ê m e é v i d e m m e n t , ma i s sous u n e forme di f férente lorsqu ' i l s 'agit d 'un 
p l a c e m e n t en ins t i tu t ion . 

Plus p a r t i c u l i è r e m e n t , nous ne pouvons a c c e p t e r les deux 
cons idé ra t ions p r inc ipa les qu i e m p o r t e n t la convict ion de la Cour , à 
savoir le c o m p o r t e m e n t d u r e q u é r a n t qu i refusa de suivre la t h é r a p i e 
o r d o n n é e pa r les a u t o r i t é s j ud ic i a i r e s c o m m e condi t ion de la repr i se des 
visites et le peu d ' e m p r e s s e m e n t de celui-ci à coopé re r avec les services 
sociaux ( p a r a g r a p h e 62 de l ' a r r ê t ) . D ' u n cô té , on p e u t se d e m a n d e r 
quel le est l 'efficacité d ' une « t h é r a p i e o r d o n n é e » et s u r t o u t la l ég i t imi té 
d ' une injonct ion de cet o rd re don t l'effet, en l 'espèce, est de suspendre 
l 'exercice d ' un droi t g a r a n t i p a r la Conven t ion . D ' u n a u t r e côté , il ressort 
de la j u r i s p r u d e n c e de la C o u r q u e l ' a t t i t ude du p a r e n t conce rné ne 
cons t i tue pas un é l é m e n t a b s o l u m e n t d é t e r m i n a n t ( a r r ê t Olsson c. Suède 
(n° 1) du 24 m a r s 1988, sér ie A n" 130, pp . 36-37, §§ 81 et 8 3 ) ; il l 'était 
d ' a u t a n t moins , en l ' espèce , que les a u t o r i t é s jud ic i a i r e s sava ien t q u e le 
r e q u é r a n t n ' accep ta i t pas la s é p a r a t i o n ( p a r a g r a p h e 30 de l ' a r r ê t ) et que , 
d a n s un tel c l imat , l ' idée m ê m e d ' une coopéra t ion é ta i t i l lusoire. 

b) Q u a n t au point de savoir si les a u t o r i t é s ont pris , p o u r m a i n t e n i r les 
con tac t s e n t r e le pè r e et le fils, t ou t e s les m e s u r e s q u e l 'on pouvai t 
r a i s o n n a b l e m e n t ex iger d 'el les ( a r r ê t s Olsson c. Suède (n° 2) du 
27 n o v e m b r e 1992, sér ie A n" 250, pp. 35-36, § 90, H o k k a n e n c. F in lande 
du 23 s e p t e m b r e 1994, sér ie A n" 299-A, p . 22, § 58, et Ignaccolo-Zenide 
c. Roumanie, n° 31679/96, § 96, C E D H 2000-1), nous ne p a r t a g e o n s pas 
l 'avis de la major i té selon leque l , si les au to r i t é s c o m p é t e n t e s «f i ren t de 
sé r i eux effor ts» , l 'échec des d isposi t ions pr ises « t r o u v e exc lus ivemen t sa 
source d a n s la condu i t e d u r e q u é r a n t » ( p a r a g r a p h e 63 de l ' a r r ê t ) . En 
l 'espèce, les efforts a u x q u e l s la C o u r se ré fè re sont les disposi t ions 
décr i t es au p a r a g r a p h e 61 de l ' a r rê t , à savoir l ' invi ta t ion à suivre une 
psycho thé rap ie en 1994 et l ' o rgan i sa t ion de trois vis i tes , en mil ieu 
n e u t r e , en d é c e m b r e 1996, j a n v i e r 1997 et m a r s 1997, ce qu i nous semble 
p a r t i c u l i è r e m e n t peu p e n d a n t une pé r iode de plus de sept a n n é e s . 

La C o u r e s t ime que la c i rcons tance q u e les m e s u r e s pr ises pa r les 
a u t o r i t é s jud ic i a i r e s se l i m i t è r e n t à ces d isposi t ions , ne suffit pas pour 
conclure à u n e m é c o n n a i s s a n c e des dro i t s g a r a n t i s pa r l 'ar t icle 8 et elle 
invoque , à cet effet, la m a r g e na t iona l e d ' app réc i a t i on . S'il est évident 
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q u e la C o u r ne peu t pas s u b s t i t u e r son app réc i a t i on à celle des a u t o r i t é s 
na t i ona l e s c o m p é t e n t e s , qu i sont les m i e u x placées p o u r éva luer la 
s i tua t ion , elle ne peu t pas non p lus se sous t r a i r e au con t rô le , qu i est lui 
imposé pa r le p a r a g r a p h e 2 de l 'a r t ic le 8, p o r t a n t sur la p e r t i n e n c e et la 
suffisance des moti fs à la base de l ' i ngé rence ainsi q u e sur la mise en 
ba l ance des i n t é r ê t s en p r é s e n c e . La m a r g e d ' app réc i a t i on ne p e u t faire 
l ' économie d ' une d é m o n s t r a t i o n , t ou t c o m m e la ré fé rence à l ' i n t é rê t de 
l ' enfant ne peu t r e m p l a c e r u n a r g u m e n t a i r e . Ainsi q u e la C o u r l'a 
r é c e m m e n t r a p p e l é , il lui rev ient d ' e x a m i n e r , à la l umiè r e de la 
C o n v e n t i o n , les décisions pr ises pa r les au to r i t é s j ud ic i a i r e s na t iona le s 
d a n s l 'exercice de leur pouvoir d ' a p p r é c i a t i o n ( a r r ê t Glaser c. Royaume-
Uni, n° 32346/96, § 64, 19 s e p t e m b r e 2000, non publ ié ) . 
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SUMMARY1 

Access to a court - legal aid refused before the Court of Cassation as no 
arguable ground of appeal 

Article 6 § 1 

Access to a court - Legal aid refused before the Court of Cassation as no arguable ground of 
appeal - Proceedings without compulsory representation — Simplified procedure - Prescribed 
groundfor refusal - System for selecting cases - Guarantees against arbitrariness 

* 
* * 

Further to judicial decisions which, inter alia, placed the applicant's son in the care 
of a child-welfare service, the applicant applied to the children's judge for the care 
order to be lifted. In July 1996 the judge dismissed that application, renewing the 
placement with the child-welfare service for two years and stipulating that the 
applicant's right to ordinary contact and residential contact would be conditional 
on "professional support for both father and son being provided". The applicant 
appealed. In December 1996 the special minors' division of the court of appeal 
upheld the care order and granted the applicant contact of one and a half hours 
every Fifteen days in a neutral location until March 1997. It ordered an inquiry and 
welfare counselling by a centre for educative action and a report on progress. In 
December 1996 the applicant lodged a notice of appeal to the Court of Cassation 
with the registry of the court of appeal and injanuary 1997 he made an application 
for legal aid to the Legal Aid Office of the Court of Cassation. The Legal Aid Office 
dismissed his application on the ground that while he was eligible for legal aid on a 
means test, there was no arguable ground of appeal against the impugned 
decision. The applicant's appeal to the President of the Court of Cassation under 
section 23 of Law no. 91-647 of lOJuly 1991 on legal aid was dismissed on the same 
ground. In May 1998 the President of the Court of Cassation dismissed the appeal 
as being out of time, noting that the notice of appeal did not contain any valid 
grounds of appeal and the applicant had not lodged a memorial containing such 
grounds. 

(1) Article 6 § 1: Since, as an exception to the general rules, legal representation 
was not mandatory for proceedings before the Court of Cassation in educative 
assistance cases, the refusal of legal aid had not of itself prevented the applicant 
from pursuing his appeal on points of law. Furthermore, the procedure without 
compulsory representation was governed by special rules that were markedly 
simpler for appellants. The ground on which legal aid was refused, namely the 
lack of an arguable ground of appeal against the impugned judgment, was 
expressly laid down by statute with the legitimate aim of restricting access to 

1. This summary by the Registry does not bind the Court. 
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legal aid to appeals that had a reasonable prospect of success. Furthermore, the 
system established under French law offered substantial guarantees against 
arbitrariness, both as regards the composition of the Legal Aid Office and the 
right of appeal to the President of the Court of Cassation. Lastly, the case was 
distinguishable from the case of Acrts v. Belgium in which the fact that the 
applicant had to have legal representation was decisive in the finding of a 
violation of Article 6 § I. 
Conclusion: no violation (five votes to two). 
(2) Article 8: As regards the various measures concerning the applicant's son's 
placement and the restrictions on contact between the applicant and his son, the 
Court held that there had been no violation of Article 8. 
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In t h e c a s e o f G n a h o r e v. F r a n c e , 

T h e E u r o p e a n C o u r t of H u m a n Righ t s (Th i rd Sec t ion) , s i t t ing as a 
C h a m b e r composed of: 

M r W. F U H R M A N N , President, 

M r J . -P . C O S T A , 

M r L. LOUCAIDES, 

M r P. KüRis, 
M r s F . T U L K E N S , 

Sir Nicolas BRATZA, 

M r s H .S . GREVE, judges, 
and Mrs S. Doi.LE, Section Registrar, 

H a v i n g d e l i b e r a t e d in pr iva te on 27 J u n e , 11 J u l y a n d 29 Augus t 2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on t h e last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an app l ica t ion (no. 40031/98) aga ins t the 
F r e n c h Republ ic lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r fo rmer Ar t ic le 25 of t he Conven t ion 
for t he P ro t ec t i on of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s (" the 
C o n v e n t i o n " ) by an Ivory Coas t na t iona l , M r Ben jamin G n a h o r é ("the 
a p p l i c a n t " ) , on 23 J a n u a r y 1997. 

2. T h e app l i can t was g r a n t e d legal aid. 

3. T h e app l i can t compla ined u n d e r Art ic le 6 § 1 of t he Conven t i on t h a t 
the Lega l Aid Office of t he C o u r t of C a s s a t i o n a n d s u b s e q u e n t l y the 
P re s iden t of t h a t cour t had d ismissed his app l ica t ion for legal aid on the 
g round t h a t no a r g u a b l e g r o u n d of appea l on po in t s of law could be m a d e 
ou t . H e also c o m p l a i n e d u n d e r Ar t ic le 8 t h a t , owing to suspec ted ill-
t r e a t m e n t on his p a r t , his son h a d b e e n t a k e n in to ca re by the child-
welfare service of t he département and had s u b s e q u e n t l y r e m a i n e d in care 
desp i te the fact t ha t t he p rosecu t ion h a d been d ropped . H e also 
compla ined t h a t his r ight to con tac t was r e s t r i c t ed . 

4. T h e app l ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to t he C o n v e n t i o n c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e app l i ca t ion was a l loca ted to t he T h i r d Sect ion of t he C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . W i t h i n t h a t Sect ion, t he C h a m b e r 
t h a t would cons ider t he case (Art icle 27 § 1 of t he Conven t ion ) was 
cons t i t u t ed as provided in Ru le 26 § 1. 
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6. By a decision of 6 J a n u a r y 2000, t he C h a m b e r dec la red t he 
appl ica t ion admis s ib l e 1 . 

7. O n 6 Apri l 2000 the C h a m b e r g r a n t e d the appl ica t ion of t he F r e n c h 
G o v e r n m e n t (" the G o v e r n m e n t " ) for a h e a r i n g on the m e r i t s (Rule 59 
§ 2 ) . 

8. T h e h e a r i n g took place in public in t he H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 27 J u n e 2000. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r R. ABRAHAM, H e a d of Lega l Affairs, 

Min i s t ry of Fore ign Affairs, Agent, 
Mrs L. D E I A H A Y E , magistrat on s e c o n d m e n t 

to t he H u m a n Righ t s Division, 
Legal Affairs D e p a r t m e n t , 
Min i s t ry of Fore ign Affairs, 

M r J . CHAUVRF.AU, P res iden t of t he Lega l Aid Office, 
C o u r t of Cas sa t i on , 

Mrs C . D'URSO, H e a d of the H u m a n Righ t s Office, 
E u r o p e a n and I n t e r n a t i o n a l Affairs D e p a r t m e n t , 
Min i s t ry of J u s t i c e , Advisers; 

(b) for the applicant 
M r B. MOMPOINT, of t he Lyons Bar , Counsel. 

T h e C o u r t h e a r d add re s se s by M r M o m p o i n t a n d M r A b r a h a m and 
the i r repl ies to t he ques t ions of J u d g e s Louca ides , T u l k e n s and G r e v e . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e app l ican t was bo rn in 1952 a n d lives at V i l l e u r b a n n e ( F r a n c e ) . 
H e is the f a the r of t h r e e ch i ld ren w h o m he had b e e n b r ing ing u p a lone : 
I. and Ch . , w h o w e r e bo rn in t he Ivory C o a s t in 1974 and 1976 respect ively, 
and C , w h o was bo rn in F r a n c e in 1988. 

10. O n 1 4 J a n u a r y 1992 the app l ican t took C. to t he o p h t h a l m i c uni t of 
H e r r i o t H o s p i t a l in Lyons. T h e child, w h o p r e s e n t e d b ru i s ing to each eye, 
a cut to t he r igh t f o r ea rm, ab ra s ions to t h e a b d o m e n and hea l ed scar 
t issue to t he face, was a d m i t t e d to the p a e d i a t r i c w a r d . 

1. Note by the Registry. The Court's decision is obtainable from the Registry. 

http://Chauvrf.au


GNAHORÉ v. FRANCE JUDGMENT 447 

T h e Lyons publ ic p rosecu to r ' s office was in formed and a police 
inves t iga t ion set in mot ion . O n 15 J a n u a r y 1992 the publ ic p rosecu to r 
m a d e a n o r d e r p lac ing C . in t h e ca r e of t he chi ld-welfare service (" the 
ASE") of t h e R h ô n e département. A doc tor e x a m i n e d the child on 
16 J a n u a r y and concluded t h a t his t e g u m e n t a r y lesions could have been 
caused by a b u s e . 

11. O n 17 J a n u a r y 1992 the inves t iga t ing j u d g e at t he Lyons tribunal 
de grande instance c h a r g e d the app l i can t wi th assau l t wi th i n t en t by 
a n a s c e n d a n t on a m i n o r aged u n d e r 15 and placed h im u n d e r court 
supervis ion . 

12. O n 20 J a n u a r y 1992 the ch i ld ren ' s j u d g e at t he Lyons tribunal de 
grande instance m a d e an o rde r u n d e r Ar t ic les 375 et seq. of t he Civil Code 
for C.'s t e m p o r a r y p l a c e m e n t wi th t he ASE a n d issued an injunct ion 
aga ins t t h e app l i can t b a n n i n g h i m from "all con tac t before t h e h e a r i n g 
of 12 F e b r u a r y 1992" on the g r o u n d t h a t "... [ C ] [had] been a d m i t t e d to 
hospi ta l a n d t h a t he [was] at risk in t he family h o m e 

By a j u d g m e n t of 12 F e b r u a r y 1992 the ch i ld ren ' s j u d g e p laced C . with 
t he ASE for a per iod of one year . H e pu t t he app l i can t ' s two o t h e r sons in 
t he ca re of t he s a m e au tho r i t y ; I. was to r e m a i n in ca re un t i l he r eached 
his major i ty and Ch . for one year . T h e reasons given in t he j u d g m e n t were : 
"... the d o m e s t i c s i tua t ion is difficult a n d the ch i ld ren a r e in d a n g e r ; ... 
t h e i r removal from h o m e is necessa ry to enab le r e l a t ions wi th the fa ther 
to b e c o m e less confl ictual a n d to m a k e the ch i ld ren feel m o r e secure by 
he lp ing t h e m to resolve t he i r pe r sona l difficult ies". 

O n a n a p p e a l by t h e app l i can t , t he Specia l M i n o r s ' Division of the 
Lyons C o u r t of Appea l uphe ld all t he provisions of the j u d g m e n t of the 
cour t below in a decision of 23 M a r c h 1992, on t he following g r o u n d s : 

"... Mr Gnahoré is bringing up his three sons in circumstances made difficult in 
particular by the fact that he works as a night-watchman and the three mothers are 
absent: two live in Africa, while his relations with the third, Ch.'s mother, arc very 
intermittent. 

... on 8 January 1990 Mr Gnahoré applied for educative assistance measures in respect 
of his son, I., who had run away from home and was beyond his control;... in an interview 
with the caseworkers on 12 April 1990, the father came across as someone who was 
inflexible, incapable of understanding his son's sufferings and with whom it would be 
impossible to implement any educative measures; I. has had to remain in care ... 

... Ch. has been virtually abandoned and no longer tolerates the tension in his 
relations with his father or his father's authoritarianism. ... it appears that he is unable 
to obtain from his father a response to his emotional and educative needs.... accordingly, 
since the conditions in which the minor is brought up arc highly unsatisfactory, the 
order for Ch.'s placement will stand. ... 

... on both occasions [C.] was admitted to hospital - on 3 August 1991 with a cranial 
traumatism and bruising to both eyelids and on 15 January 1992 with bilateral 
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periorbital bruising - the public prosecutor's office was advised by the Lyons civil 
hospital authorities of the suspect origin of the injuries. 

... whatever the origin of the injuries, it does not appear that Mr Gnahorc offers the 
material and educative guarantees necessary to ensure the child's health and safely...." 

13. O n IB May 1992 Professor D., a doc to r at H e r r i o t Hosp i t a l , 
e x a m i n e d C . a n d found t h a t he p r e s e n t e d p o s t - t r a u m a t i c ecchymosis 
caused by a fall a few days ' ea r l i e r in the h o m e w h e r e he h a d been placed. 
O n 25 May he said in a l e t t e r to t he inves t iga t ing j u d g e tha t it was 
"possible t h a t the child p r e s e n t e d a p ropens i ty to major h a c m a t o m i c 
reac t ion to m o d e r a t e t r a u m a a n d [ tha t it was] qu i t e possible t h a t t h a t 
p ropens i ty h a d ... led t o t h e d e g r e e of t r a u m a be ing o v e r - e s t i m a t e d 
d u r i n g the chi ld 's two stays in hosp i ta l t ha t had r e su l t ed in t he public 
p rosecu to r ' s office be ing in formed A copy of t h a t l e t t e r was sent to 
t he ch i ld ren ' s j u d g e . H e also wro te to the public p r o s e c u t o r ' s office. 

14. By an o r d e r of 10 Augus t 1992 the ch i ld ren ' s j u d g e s u s p e n d e d the 
app l i can t ' s r i gh t s t o con tac t un t i l 30 S e p t e m b e r 1992 on t h e g r o u n d t h a t 
" [ t he app l i can t ' s ] visits invar iably provoke[d] violent inc iden t s , [ O ] [was] 
d i s t u r b e d and insecure a f t e rwards , a ca re r had been subjec ted to violence 
by the a p p l i c a n t " and " a r r a n g e m e n t s were be ing m a d e for [ the child] to 
be placed wi th foster p a r e n t s " . H e fu r the r o r d e r e d t h a t the n a m e a n d 
a d d r e s s of C. 's foster p a r e n t s w e r e not to be c o m m u n i c a t e d to t he f a the r 
and con tac t was only to be a r r a n g e d af ter 30 S e p t e m b e r 1992, "in a 
n e u t r a l locat ion to be d e t e r m i n e d by the ASE, and provided t h a t t h e r e 
[was] no risk of violence and tha t M r G n a h o r e compl iefd] wi th the 
t i m e t a b l e and the condi t ions imposed" . 

15. In a j u d g m e n t of 14 D e c e m b e r 1992 the ch i ld ren ' s j u d g e e x t e n d e d 
the per iod of C.'s p l a c e m e n t wi th the ASE for a yea r s t a r t i n g on 
12 F e b r u a r y 1993. O n an appea l by the app l i can t , t h e Special M i n o r s ' 
Division of t he Lyons C o u r t of Appea l uphe ld t h a t j u d g m e n t in a decis ion 
of 10 May 1993, subject to a r r a n g e m e n t s be ing m a d e for con tac t . It held in 
pa r t i cu l a r : 

"... the ASE says that the child has made positive progress in his foster home, ... 
having gained in confidence and not demonstrating any behavioural disorders. ... the 
lather does not accept the care order and the attitude of both father and son during 
the monthly visits is passive, although the boy subsequently vents his emotions. ... The 
father refuses to speak with the social workers. 

... the father lodged a report by a forensic expert in the criminal proceedings with the 
court. In addition to containing an opinion on whether the abuse was intentional or not 
(a matter for the judge dealing with the criminal proceedings), it refers to the 
psychological trauma suffered by the child as a result of his separation from his mother 
and to the child's need to live in a home, as the father is unable in his present condition 
to assume both the paternal and maternal roles. 
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... those circumstances make it necessary to continue with protective measures, while 
it is hoped that relations between the father and the social services will improve through 
mutual acceptance. 

... It does, however, appear necessary for the child's development to facilitate contact 
with the father by making it more extensive than the child-welfare service has currently 
decided, namely [an hour every month]. 

... the court considers it necessary to regulate access by allowing visits [of four hours, 
twice monthly]. ... It has been explained to Mr Gnahore that if the visits take place 
without disruption he will be able to apply to the children's judge for a review of the 
arrangements and that any incidents must be referred to the children's judge, who will 
review the case in the interest of the child." 

16. O n 26 F e b r u a r y 1993 an expe r t a p p o i n t e d by the inves t iga t ing 

j u d g e on 3 Apr i l 1992 had lodged a r epo r t . T h e G o v e r n m e n t q u o t e d the 

following e x t r a c t from t h a t r epo r t in t he i r m e m o r i a l of 2 Augus t 1999: 

"The scars to the abdomen, face, and the right forearm are of traumatic origin. The 
lesions to the abdomen and face appear to have been caused by a blunt or cutting 
instrument and the lesion to the right forearm by a cigarette burn. An examination of 
the child's mental stale ... has not revealed any marked pathological symptoms but does 
suggest retarded development of adequate defence mechanisms to counter anxiety ... 
He does not present any of the characteristic psychological disorders seen in abused 
children. 

[On] examination, the cutaneous lesions presented by [the child] on his admission to 
hospital on 14January 1992 arc consistent in both form and evolution with the suspected 
abuse, but cannot constitute concrete evidence of abuse. 

On the other hand, the psychological after-effects which the child currently presents 
are directly related to the serious situation that has arisen as a result of severance from 
the mother figure which the child went through probably in his third year. Those 
psychological after-effects also demonstrate the incapacity of his father and brother to 
adopt with him a sufficiently stable maternal role ... 

The psychological afler-elTects by themselves justify his placement in a foster home, 
as it appears risky to force the father to assume the mother's role alone, when the 
characteristic nature of that role is continuous presence." 

17. O n 26 May 1993 the inves t iga t ing j u d g e held tha t the appl icant 

h a d no case to a n s w e r as t h e r e was insufficient evidence aga ins t h im . 

18. In a l e t t e r of 9 J u n e 1993, t he app l i can t ' s counsel r e q u e s t e d the 

ch i ld ren ' s j u d g e to h e a r fu r the r evidence from the app l i can t and to 

review the ca r e o r d e r in t he l ight of t he decision to d r o p the p rosecu t ion . 

19. By an o r d e r of 16 J u n e 1993 the ch i ld ren ' s j u d g e s u s p e n d e d the 

app l i can t ' s r igh t to con tac t unt i l 9 A u g u s t 1993, on the following g rounds : 

"[O] is showing worrying behavioural disorders and severe anxiety at the prospect of 
seeing his father. A meeting with a psychiatrist has been arranged and it appears 
necessary to suspend the visits until that meeting has taken place. An order has been 
made for a psychiatric report on the child." 
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20. O n 15 S e p t e m b e r 1993 the ch i ld ren ' s j u d g e r enewed the o rde r 
s u s p e n d i n g con tac t , holding: 

"An order for a psychiatric report has been made and the report is due to be lodged on 
30 September 1993. [The child] still opposes seeing his father. The father's right to 
contact shall remain suspended until the hearing that will take place once the expert's 
report has been lodged." 

In the i r m e m o r i a l of 2 Augus t 1999, t h e G o v e r n m e n t q u o t e t he 
following e x t r a c t from the psychia t r ic r epor t lodged on 20 S e p t e m b e r 
1993: 

On examination, [C] does not display any organised pathology but signs of anxiety 
that appear to be related less to the father's absence than to the interiorised image of 
the father. 

It would be disturbing for the child for the father's right to contact to be reinstated 
at this point. We therefore consider it more prudent to maintain the status quo 
- placement in a foster home without visits from the father - for the coming eighteen 
months and to review the position at that juncture." 

21 . In a j u d g m e n t of 15 O c t o b e r 1993 the ch i ld ren ' s j u d g e r enewed the 

o rde r for C. 's p l a c e m e n t wi th the ASE for a per iod of e i gh t een m o n t h s 

from 15 O c t o b e r 1993 ( t ha t is to say, unt i l 15 Apri l 1995). In t h e i r 

m e m o r i a l of 2 A u g u s t 1999, t he G o v e r n m e n t q u o t e t he following e x t r a c t 

from t h a t j u d g m e n t : 

"The psychiatric report confirms the need for [O] to be protected from the invasive 
presence of his father ... Mr Gnahore remains impervious to any advice concerning his 
son, whom he regards as his property and whom he affords no opportunity for 
independent development; ... these circumstances justify renewing [C.'s] placement 
with the AS'/i for eighteen months and suspending contact for that period." 

22. In a j u d g m e n t of 24 J a n u a r y 1994 the Special M i n o r s ' Division of 

t he Lyons C o u r t of Appea l uphe ld the o r d e r r e n e w i n g the chi ld 's 

p l a c e m e n t wi th t h e ASE. W i t h r e g a r d to t h e suspens ion of con tac t , it 

a p p o i n t e d an expe r t to assess w h e t h e r , and , if a p p r o p r i a t e , how, con tac t 

b e t w e e n the f a the r a n d his son could t ake place and ad journed the h e a r i n g 

of the case " to t h e first avai lable d a t e af ter t he e x p e r t ' s r epor t is lodged". 

T h e e x p e r t ' s r epo r t was lodged on 7 J u n e 1994. T h e G o v e r n m e n t 

q u o t e d the following ex t r ac t s in t h e i r m e m o r i a l of 2 Augus t 1999: 

" It is not desirable for [C] to return home to the family environment with his lather 

Intermittent contact between Mr Gnahore and his son have a moderate relatively 
morbid impact on [C.]; the lack of contact is not a source of mental suffering ... 

Consequently, it is possible to propose a conditional lifting of the ban on contact and 
brief visits to be allowed every ten days at a neutral location. 

Allowing Mr Gnahore to see [C] will provide no solution unless accompanied by 
psychotherapeutic treatment for him. Admittedly, it seems highly unlikely that he will 
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accept, but it must be impressed on him that all the experts agree that he is suffering 
from personality disorders. If this course of action is to have any chance of succeeding, it 
will be necessary for a committee to be set up composed of certain people in whom he-
has confidence which will inform him of the prescribed treatment and ask him to 
follow it for the good of and out of love for [ C ] . " 

23. O n 4 Ju ly 1994 the Special M i n o r s ' Division of the Lyons C o u r t of 
A p p e a l once aga in de fe r red a decis ion on contac t a n d ad journed 
e x a m i n a t i o n of the case to 10 O c t o b e r 1994, t he appl ican t be ing invited 
in t he m e a n t i m e to envisage s t a r t i n g t h e r a p y , as advised by the expe r t . 
T h e Division a d d e d t h a t contac t r e m a i n e d s u s p e n d e d un t i l t he nex t 
h e a r i n g , a l t h o u g h the app l i can t was a u t h o r i s e d to m a k e a r r a n g e m e n t s 
for t he r e i m b u r s e m e n t of his expenses . 

24. O n 24 O c t o b e r 1994 the Special M i n o r s ' Division uphe ld all the 
provis ions of the j u d g m e n t of 15 O c t o b e r 1993. It no ted t h a t t he 
appl ican t had failed to a t t e n d the h e a r i n g before it and h a d refused to 
coope ra t e wi th the ASE, as he had not r e s p o n d e d to a p p o i n t m e n t s he had 
been given so t h a t a r r a n g e m e n t s for con tac t wi th his son could be m a d e . I t 
also no t ed t h a t t he child was r e l axed in his new h o m e . 

25. O n 18 Apri l 1995 the ch i ld ren ' s j u d g e r e n e w e d the o rde r for C. 's 
p l a c e m e n t wi th the ASE for two yea r s . T h e r e a s o n i n g set out in his 
j u d g m e n t was as follows: 

"The domestic situation has remained largely unaltered over the past two years. 
Although he has been kept regularly informed by the ASE of his son's progress, 
Mr Gnahore has failed to get in touch, despite being offered appointments. He 
recently went to [C.'s] former school where he made a scene and alarmed those 
present by his aggressiveness. He has not attended today's hearing but has sent a 
letter calling for his son's return. [ C ] has been making positive progress with his 
foster parents. It is not possible to envisage [C.'s[ returning home at present. Before 
any meetings between the father and the son can take place, Mr Gnahore will need to 
contact the ASE so that the question can be explored." 

26. By an o r d e r of 12 J u l y 1996 the ch i ld ren ' s j u d g e d i smissed a n 
app l ica t ion by the app l i can t for t he ca re o r d e r to be lifted and r e n e w e d 
the p l a c e m e n t wi th t he ASE for two yea r s from tha t d a t e . T h e o r d e r 
s t i pu l a t ed t h a t t he app l i can t ' s r igh t s to o rd ina ry con tac t a n d t o 
r e s iden t i a l con tac t would be condi t iona l on "profess ional suppo r t for bo th 
f a the r a n d child be ing provided" . T h e r easons for the o rde r were as 
follows: 

"Mr Gnahore seeks the return of his son, but did not attend the last hearing on 
IB April 1995. He has been kept informed by the ASE of his son's progress but says 
that he has never received any documents and refuses all contact with the social 
worker responsible for [C.]. He claims that he is able to tend to all his son's needs and 
perceives the placement as having torn the family apart and as a means of persecuting 
him and his son's need as an extension of himself. He rejects any idea of treatment or of 
a third party's intervening between him and his son. [C] is progressing well in his foster 
home but clams up when his father is mentioned and refuses to listen. The situation is 
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currently in an impasse and it does not appear possible at present for contact between 
the father and his son to be envisaged without the presence of a mediator and a third 
party, and it will be necessary for [CJ to be accompanied and helped to find the strength 
to broach the subject of relations with his father." 

27. T h e app l ican t a p p e a l e d to the Special M i n o r s ' Division of t he 
Lyons C o u r t of Appea l . At his r e q u e s t , t he app l i can t ' s son was h e a r d by a 
m e m b e r of t h a t Division on 2 N o v e m b e r 1996. O n 9 D e c e m b e r 1996 the 
C o u r t of A p p e a l de l ivered the following decis ion: 

"[C] was placed into the care of the ASE after suspected abuse; the placement was 
also a consequence of the father's inability to tend to his material and educative needs. 
At the material time, Mr Gnahore, who had been living on his own since [C.'s] mother's 
return to Africa in March 1989, was also wholly incapable of bringing up his then 
adolescent sons, [I.] and [Ch.], who had to be placed in care by the children's judge. 

The father's violent conduct towards the social workers during visits to his son led the 
children's judge to arrange for the visits to take place at a neutral location and 
subsequently to suspend them and to seek an informed opinion on whether contact 
between the lather and the child was possible. The experts found that Mr Gnahore was 
suffering from severe personality disorders and was incapable of considering his son as a 
separate being (Dr [Pe.]) or other than as a narcissistic object (Dr [C.]). In that 
connection, the appellant confirmed by his remarks at the hearing on 2 December that 
he was incapable of imagining that [C] could lead a separate existence (he kept 
repeating: 'my son is dead'). 

Mr Gnahore refuses to acknowledge that [C] made a firm request at the hearing to 
be allowed to live with his foster parents 'all the time', though he also seeks contact with 
a father of whom he is fond. 

In these circumstances, returning the minor to his father would put his health and 
safety at risk and would be very damaging to his welfare. The decision to renew his 
placement will therefore be upheld. 

Although Mr Gnahore rejects the whole idea of treatment or meetings with third 
parties, in order to offer the meetings with [CJ, whom he has not seen for three years, 
'a chance of success' (Dr [Pe.]), attempts should be made to arrange contact at a neutral 
location through a specialist counselling service. As it will take some time to make the 
arrangements, the first visit will be during the Christmas holidays ... The Court of 
Appeal ... upholds the decision of the court below regarding [C.'s] continued 
placement; holds that Mr Gnahore shall be entitled to visit his son, [CJ, at a neutral 
location and that there shall be an initial one-hour visit during the Christmas holidays 
followed by one-and-a-half-hour visits at fortnightly intervals until 31 March 1997; to 
that end, orders an inquiry and welfare counselling by a centre for educative action ... 
whose task will be to determine the arrangements (place, date and time) of the visits; 
orders that the centre for educative action will report to the Court of Appeal by 15 March 
1997 on progress and may, in the event of serious incident, terminate the measure 
immediately, provided it informs the President of the Minors' Division without delay...." 

28. O n 30 D e c e m b e r 1996 M r G n a h o r e lodged a not ice of appea l on 
poin ts of law wi th t he reg is t ry of t he Lyons C o u r t of Appea l . O n 9 J a n u a r y 
1997 he m a d e an app l i ca t ion for legal aid to t he Lega l Aid Office of the 
C o u r t of Cas sa t i on . In a decis ion of 2 O c t o b e r 1997, t he Legal Aid Office 
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accep ted the app l i can t ' s eligibility for legal aid on t h e m e a n s tes t bu t 
d i smissed his app l ica t ion on the g r o u n d t h a t "no a r g u a b l e g r o u n d of 
a p p e a l on po in t s of law [could] be m a d e out aga ins t t he i m p u g n e d 
decis ion". M r G n a h o r e exerc ised his r ight of a p p e a l to t he P r e s i d e n t of 
the C o u r t of C a s s a t i o n u n d e r sect ion 23 of Law no. 91-647 of lOJu ly 1991 
on legal aid, bu t his appea l was d ismissed by an o r d e r of 8 D e c e m b e r 1997 
on the g r o u n d t h a t "it [did] not a p p e a r f rom a n e x a m i n a t i o n of the 
evidence in t he file t h a t a g r o u n d of appea l on poin ts of law [could] be 
a r g u e d wi th any real p rospec t of success" . 

O n 14 M a y 1998 t h e P r e s i d e n t of the C o u r t of C a s s a t i o n d i smissed the 
a p p e a l as be ing out of t i m e on the following g round : 

"The notice of the appeal on points of law does not set out any valid ground of appeal. 
Furthermore, the appellant has not sent a memorial containing valid grounds of appeal 
to the registry of the Court of Cassation within the statutory time-limit." 

29. In the i r m e m o r i a l of 2 Augus t 1999, the G o v e r n m e n t a l leged tha t 
on 21 M a r c h 1997 the c e n t r e for educa t ive ac t ion h a d sent to t he Special 
Mino r ' s Division of t he Lyons C o u r t of Appea l a record of t h e app l ican t ' s 
t h r e e visits to his son, in which it h a d conc luded: "It does not a p p e a r 
des i rab le for t he m e e t i n g s b e t w e e n f a the r and son to con t i nue in these 
c i r c u m s t a n c e s , s ince [ C ] r e m a i n s a t risk w h e n wi th his f a the r , whose 
pa tho logy m a k e s it imposs ib le for h im to cons ider his son o the rwi se t h a n 
as a pa r t of himself, such t h a t t h e r e is no room for t he i n d e p e n d e n t 
ex i s tence of th is smal l boy." 

30. O n 10 J u l y 1998 the ch i ld ren ' s j u d g e r enewed the o r d e r p lac ing C. 
in t he ca re of the ASE for a per iod of two years s t a r t i n g on 12 J u l y 1998. 
T h e j u d g m e n t con t a ined the following r easons : 

"... Mr Gnahore continues to call for [C.'s] return ... He says that he finds their 
separation painful and regards it as unjustified and unlawful. He is unable to 
comprehend that renewed contact must take place gradually and does not consider 
that the children's judge has any right to take decisions concerning [C.]. [C] is 
making positive progress in his foster home. He says that he is ready to meet his father 
once he is better. It is necessary to assess the feasibility of contact between father and 
son." 

O n t h e s a m e day the ch i ld ren ' s j u d g e o r d e r e d a new medica l , 
psychological a n d psychia t r ic r epor t on C. Accord ing to t he G o v e r n m e n t , 
t he r e p o r t , which was lodged on 12 N o v e m b e r 1998, conc luded as follows 
(ex t rac t f rom the G o v e r n m e n t ' s m e m o r i a l of 2 A u g u s t 1999): 

"On medical examination, [C.'s] general health ... was seen to be good and his 
psychomotor development normal. 

[C.'s] mental development is normal. He will shortly be reaching adolescence and 
shows considerable interest in the Ivory Coast, consistent with the construction of his 
identity and the need to adhere to his biological origins. 

There is no sign of marked mental illness on examination. ... 
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[C] does not present any physical or mental disorders or disabilities likely to 
iniluence his behaviour. 

No special protection, assistance or therapeutic measures are required. However, in 
view of the history of mental suffering that has occurred concurrently with visits from 
his lather and [C.'s] current genuine wish to see his father again, any new contact that 
takes place should be accompanied by enhanced psychological support to avert and treat 
new symptoms. 

There is no need for specialised treatment for the time being. 

There is no medical reason why contact should not take place. He is receiving a 
normal education which he is pursuing with success." 

3 1 . T h e G o v e r n m e n t added t h a t on 17 M a y 1999 the ch i ld ren ' s j u d g e 

d e l e g a t e d to the ASE by way of a g r a n t of power p u r s u a n t to Ar t ic le 375-7 

of the Civil Code such p a r e n t a l a u t h o r i t y as would enab le it to ob ta in a 

na t i ona l iden t i ty ca rd for C , on t he g r o u n d t h a t "Mr G n a h o r e is not in 

touch wi th the ASE 

32. O n 2 D e c e m b e r 1999 t h e ch i ld ren ' s j u d g e sent t he following l e t t e r 

to t he app l i can t ' s lawyer: 

"... I acknowledge receipt of your letter of 18 November 1999 regarding the possibility 
of Mr Gnahore visiting his son [C.]. 

In view of the very difficult background to this case, no visit can be arranged unless 
Mr Gnahore first contacts the ASE ... who are responsible for [C.]. 

[C] has not asked to see his father recently and may find a visit very perturbing...." 

33. In J a n u a r y 2000 the D i r e c t o r of the C h i l d r e n ' s Service of t h e 

V i l l e u r b a n n e T e r r i t o r i a l U n i t sent the following l e t t e r to t he app l i can t : 

"I acknowledge receipt of your letter of 23 December 1999 and note what you say. 

I would remind you that [C.'s] file is still being handled by the Children's Service of 
the Villeurbanne Territorial Unit. . . 

Mr [D.] remains the caseworker responsible for [C] and I can, if you so wish, send you 
news of your son by letter. 

However, I regret to inform you that I am unable to grant your request to see [C.]. 

This is because it has never been possible to do any preparatory work with you, despite 
the efforts of members of this service, or to build relations with you without your 
resorting to violence, or making demands or threats. 

Furthermore, at the request of the Court of Appeal a review of the father/son 
relationship has been conducted by the COAE responsible for East Lyons. You saw [C] 
in that connection once a month for six months and the same findings were reached, 
namely that: 

(i) it is impossible for you to re-establish a relationship with your son in his interest 
and in liaison with the children's service; 

(ii) you refuse to accept that you need treatment. 
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Under these circumstances and in [C.'s] interest, I have no alternative but to stand by 
my decision ..." 

RELEVANT D O M E S T I C LAW 

34. T h e re levant provisions of t he Civil Code a r e as follows: 

Article 375 

"If the health, safety or morals of an unemancipated minor are at risk, or if the 
conditions in which he or she is being brought up are highly unsatisfactory, a court 
order may be made for educative assistance measures on application by the father and 
mother, jointly or severally, the person or authority in whose care the child has been 
placed, the guardian, the child itself or by a representative of State Counsel's Office. 
The court may act on its own initiative in exceptional circumstances. ... 

The duration of the measure shall be determined by the court in its decision but shall 
not exceed two years if the assistance is to be provided by a service or an institution. The 
measure may be renewed by a reasoned decision." 

Article 375-1 

"The children's judge shall have jurisdiction for all matters concerning educative 
assistance. 

The children's judge shall in all cases endeavour to obtain the family's agreement to 
the measure envisaged." 

Article 375-2 

"Whenever possible, the minor shall remain in his or her present home. In such cases, 
the judge shall appoint a qualified person or a service for observation, education or 
rehabilitation in the home to provide the family with help and advice in order to 
surmount the material or psychological difficulties encountered. That person or service 
shall be responsible for monitoring the child's development and periodically reporting to 
the judge. 

The judge may also order that the child shall remain at home only if special 
obligations arc complied with, such as regular attendance at an ordinary or specialised 
health or educational institution, or carrying on an occupational activity." 

Article 375-6 

"Decisions concerning educative assistance may at any time be varied or set aside by 
the judge who delivered them, either on his or her own initiative or on application by the 
father and mother, jointly or severally, the person or authority in whose care the child 
has been placed, the guardian, the child itself or by a representative of State Counsel's 
Office." 

Article 375-7 

"The father and mother of the child for whose benefit assistance has been ordered 
shall retain their parental authority over the child and shall be entitled to exercise all 
attributes of that authority that are not inconsistent with the application of the 
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measure. For so long as an educative assistance measure is in force they shall not be 
entitled to emancipate the child without permission from the judge. 

If the child has had to be placed outside the family home, his or her parents shall 
retain the right to correspond with the child and to have contact. The judge shall 
decide on the arrangements and may even, if the interest of the child so demands, 
decide that the exercise of either or both of those rights shall be provisionally 
suspended. The judge may order that a placement for the child shall be sought in a 
location that will facilitate so far as possible contact with the parent or parents." 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

35. T h e app l ican t compla ined t h a t the Legal Aid Office of the C o u r t of 
C a s s a t i o n and s u b s e q u e n t l y the P re s iden t of t ha t cour t had d i smissed his 
appl ica t ion for legal aid on t he g r o u n d t h a t no a r g u a b l e g r o u n d of appea l 
on po in t s of law could be m a d e ou t . H e m a i n t a i n e d t h a t t he i r decis ions 
r e su l t ed in his case be ing p re judged and infr inged his r ight of access to a 
cour t as g u a r a n t e e d by Art ic le 6 § 1 of t he Conven t i on in t he se t e r m s : 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing ... by [a] ... tribunal ..." 

36. T h e G o v e r n m e n t said t h a t t he decis ions del ivered in t he i n s t an t 
case by the Legal Aid Office of the C o u r t of C a s s a t i o n a n d the P re s iden t 
of t h a t cour t were based on sect ion 7(3) of Law no. 91-647 of 10 Ju ly 1991, 
which lays down tha t an app l ican t shall be refused legal aid if "no a r g u a b l e 
g r o u n d of a p p e a l on po in t s of law can be m a d e ou t " . T h a t c r i t e r ion was 
"object ive" a n d was appl ied w i t h o u t any e x a m i n a t i o n of t he m e r i t s of t he 
appea l . I ts pu rpose was to avoid legal aid be ing g r a n t e d in cases w h e r e t he 
appea l was mani fes t ly b o u n d to fail. T h u s , in the in s t an t case , t he l e t t e r s 
sent by t he app l ican t to t he Legal Aid Office showed t h a t he i n t e n d e d to 
cha l lenge the fac tual f indings of the t r ia l cou r t s , a n issue t h a t could not be 
ra ised before t he C o u r t of Cas sa t i on . In shor t , the a u t h o r i t i e s w h o dea l t 
wi th the app l i can t ' s app l ica t ion had not e x a m i n e d the m e r i t s of his appea l 
on po in t s of law in de ta i l , such tha t the c i r c u m s t a n c e s of t he p r e s e n t case 
were d i s t ingu i shab le from those in t h e case of A e r t s v. Be lg ium ( j u d g m e n t 
of 30 Ju ly 1998, Reports of fudgments and Decisions 1998-V), in which s imi la r 
bodies h a d ruled on the issue w h e t h e r t he app l i can t ' s appea l was 
" [ cu r r en t ly ] wel l - founded". In add i t ion , the Legal Aid Office was 
composed of j u d g e s , lawyers , civil s e rvan t s and m e m b e r s of t he publ ic , 
t hus avoiding any bias or risk of t h e app l i can t ' s be ing unfair ly depr ived of 
access to the C o u r t of Cas sa t i on . T h a t s a fegua rd was re inforced by the 
fact t h a t app l i can t s for legal aid could appea l to t he P r e s i d e n t of t he 
C o u r t of C a s s a t i o n aga ins t decisions of t he Legal Aid Office. 
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T h e G o v e r n m e n t a d d e d tha t , in any event , r e p r e s e n t a t i o n by a m e m b e r 
of t he Conseil d'Etat and C o u r t of C a s s a t i o n Bar was not compulsory in 
p roceed ings conce rn ing educa t ive ass i s tance m e a s u r e s . Un l ike M r Aer t s , 
t he app l i can t r e t a i n e d the r ight to defend his own in t e r e s t s before the 
C o u r t of Cassa t ion . F u r t h e r m o r e , in such c i r c u m s t a n c e s , t he p rocedure 
before t h a t cour t was subs tan t i a l ly simplified. 

37. T h e appl ican t den ied t h a t his l e t t e r s r e g a r d i n g his app l i ca t ion for 
legal aid showed t h a t he i n t e n d e d to ra ise pure ly fac tua l m a t t e r s before 
the C o u r t of Cas sa t i on . H e a d d e d t h a t , as he had no exper ience 
wha t soeve r in law a n d was of foreign ex t r ac t i on , he could not have 
de fended his i n t e re s t s before the C o u r t of C a s s a t i o n p roper ly w i thou t the 
ass i s tance of a lawyer . T h e refusal of a g r a n t of legal aid had t hus been 
t a n t a m o u n t to a den ia l of access to t h a t cour t . 

38. T h e C o u r t r e i t e r a t e s t h a t a C o n t r a c t i n g S t a t e which sets u p an 
appea l sys tem is r e q u i r e d to e n s u r e t h a t pe r sons wi th in its ju r i sd ic t ion 
enjoy before a p p e l l a t e cour t s t he f u n d a m e n t a l g u a r a n t e e s in Art ic le 6 
(see, a m o n g o t h e r a u t h o r i t i e s , t he Tols toy Miloslavsky v. t he U n i t e d 
K i n g d o m j u d g m e n t of 13 J u l y 1995, Series A no. 316-B, pp. 78-79, § 59). 
Whi ls t Ar t ic le 6 § 1 g u a r a n t e e s to l i t igants an effective r ight of access to 
t he cour t s for t he d e t e r m i n a t i o n of the i r "civil r igh t s and obl iga t ions" , it 
leaves to t he S t a t e a free choice of t he m e a n s to be used towards this end 
and only compels t he S t a t e to provide for t he ass i s tance of a lawyer w h e n 
such ass i s t ance proves ind i spensab le for a n effective access to cour t e i the r 
because legal r e p r e s e n t a t i o n is r e n d e r e d compulsory or by reason of the 
complex i ty of t he p r o c e d u r e or of t he case (see t h e Airey v. I re land 
j u d g m e n t of 9 O c t o b e r 1979, Ser ies A no. 32, pp . 14-16, § 26). 

39. In t he i n s t an t case , it follows from Art ic le 1196 of t he New Code of 
Civil P r o c e d u r e ( " N C C P " ) t h a t l i t igan ts in cases c o n c e r n i n g educat ive 
ass i s tance m e a s u r e s a r e e x e m p t e d from the r e q u i r e m e n t u n d e r 
Art ic le 973 N C C P to be r e p r e s e n t e d by a m e m b e r of Conseil dEtat and 
C o u r t of C a s s a t i o n Bar . T h e refusal of legal aid t h u s only d e n i e d the 
app l ican t free ass i s t ance from a lawyer, it did not ipso facto p r even t h im 
from p u r s u i n g his appea l . 

40. F u r t h e r m o r e , while the C o u r t recognises t h a t it is difficult for a lay 
pe r son to m a k e ou t g r o u n d s of a p p e a l on poin ts of law, it no te s t h a t the 
p r o c e d u r e wi thou t compul so ry r e p r e s e n t a t i o n is gove rned by special rules 
(Art icles 983-95 N C C P ) a n d is, as a resu l t , m a r k e d l y s imple r t h a n the 
p r o c e d u r e for which r e p r e s e n t a t i o n is compul so ry (Articles 973-82 
N C C P ) . T h u s , for e x a m p l e , t he s t r ic t ru les of Ar t ic le 978 N C C P 
conce rn ing the p r e s e n t a t i o n of g rounds of appea l on po in t s of law a re not 
appl icable . 

4 1 . As r e g a r d s t he g r o u n d on which the Legal Aid Office a n d the 
P r e s i d e n t of the C o u r t of C a s s a t i o n refused the app l i can t ' s appl ica t ion 
- namely , the lack of an a r g u a b l e g r o u n d of appea l - it is a g round 
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express ly laid down by Law no. 91-647 of 10 J u l y 1991 and was u n d o u b t e d l y 
inspi red by the l eg i t ima te conce rn t h a t publ ic money should only be used 
for legal-aid purposes for appe l l an t s to t he C o u r t of Cassa t ion whose 
appea l s have a r easonab le prospect of success. As t he E u r o p e a n 
Commiss ion of H u m a n Rights has said, it is obvious tha t a legal-aid sys tem 
can only o p e r a t e if m a c h i n e r y is in place to enable a select ion to be m a d e of 
those cases qualifying lor it (see, a m o n g o the r au thor i t i e s , X v. the U n i t e d 
K ingdom, appl ica t ion no. 8158/78, Commis s ion decision of 10 Ju ly 1980, 
Decisions and Repor t s 21 , p . 95, and A n g e Garc i a v. F rance , appl icat ion 
no. 14119/88, Commiss ion decision of l O J a n u a r y 1991, u n r e p o r t e d ) . 

F u r t h e r m o r e , t he sys tem es tab l i shed by the F r e n c h leg is la ture offers 
individuals s u b s t a n t i a l g u a r a n t e e s to p ro tec t t h e m from a r b i t r a r i n e s s . 
T h e Lega l Aid Office of the C o u r t of C a s s a t i o n is p res ided over by a 
j u d g e of t h a t cour t and also includes its sen ior r eg i s t r a r , two m e m b e r s 
chosen by the C o u r t of C a s s a t i o n , two civil s e r v a n t s , two m e m b e r s of t he 
Conseil d'Etat a n d C o u r t of C a s s a t i o n Bar a n d a m e m b e r a p p o i n t e d by 
users (sect ion 16 of the Law of 10 Ju ly 1991 ci ted above a n d Art ic le 16 of 
its i m p l e m e n t i n g dec r ee of 19 D e c e m b e r 1991). Moreover , an appea l lies 
to t he P re s iden t of the C o u r t of C a s s a t i o n aga ins t refusals of legal aid 
(sect ion 23 of t he Law) . 

Last ly, while it is t rue t h a t in t he A c r t s case ( j udgmen t c i ted above, 
pp . 1964-65, § 60) t he C o u r t found a viola t ion of Art ic le 6 § 1 af ter no t ing 
tha t "[B]y refusing the appl ica t ion [for legal aid] on t he g round t h a t t he 
appea l did not a t t h a t t i m e a p p e a r to be wel l - founded, the Lega l Aid Board 
i m p a i r e d t he very essence of [ the app l i can t ' s ] r ight to a t r i b u n a l " , t h e r e is 
no doub t t h a t t he fact t h a t M r A e r t s was r e q u i r e d to have legal 
r e p r e s e n t a t i o n was decisive. 

42. C o n s e q u e n t l y , t h e r e has been no violat ion of Art ic le 6 § 1 of t he 
Conven t ion . 

II. A L L E G E D V I O L A T I O N O F ARTICLE 8 O F T H E C O N V E N T I O N 

43. T h e appl ican t said t h a t his m i n o r son - w h o m he was b r ing ing u p 
a lone - was r e m o v e d from his ca re in J a n u a r y 1992, pu t in t he ca r e of a 
chi ld-welfare service in the département and placed wi th foster p a r e n t s . H e 
had not been given the n a m e a n d a d d r e s s of t he foster p a r e n t s and had 
had only l imi ted contac t wi th t he child since his r emova l . H e s t r e s sed 
t h a t t he ca re o rde r h a d b e e n m a d e because he was suspec ted of ill-
t r e a t i n g t he child and t h a t , a l t h o u g h he had been c h a r g e d on 17 J a n u a r y 
1992 on t h a t accoun t , he had s u b s e q u e n t l y b e e n e x o n e r a t e d as on 26 M a y 
1993 the inves t iga t ing j u d g e had held t h a t he had no case to answer . H e 
a r g u e d t h a t t h a t f inding m e a n t t h a t his son should have b e e n r e t u r n e d to 
h im a n d al leged t h a t his var ious app l ica t ions to t he cour t s for his son 's 
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r e t u r n h a d b e e n unsuccessful . H e c la imed t h a t he was consequen t ly a 
vict im of a viola t ion of Art ic le 8 of the Conven t ion , which provides : 

"1 . Everyone has the right to respect for his ... family life ... 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society ... 
for the protection of the rights and freedoms of others." 

44. As the i r m a i n submiss ion , the G o v e r n m e n t said t h a t t he appl ican t 
had not t a k e n the s teps necessa ry to b r i n g th is compla in t before t he C o u r t 
of C a s s a t i o n a n d had the re fore failed to exhaus t domes t i c r e m e d i e s as he 
was r e q u i r e d to do by Art ic le 35 § 1 of t he Conven t ion . In t h a t connec t ion , 
t he G o v e r n m e n t po in ted out t h a t the fact t h a t t he app l i can t ' s legal-aid 
appl ica t ion had b e e n d ismissed did not p reven t his ra is ing t h a t compla in t 
before the C o u r t of C a s s a t i o n in w h a t , moreover , would have been a 
subs tan t i a l ly s implif ied p r o c e d u r e . 

In t he a l t e rna t i ve , the G o v e r n m e n t a r g u e d t h a t t he compla in t was 
un founded . T h e y acknowledged tha t t he app l i can t ' s r ight to respec t for 
his p r iva te a n d family life had been in te r fe red wi th bu t a s s e r t e d t h a t t h a t 
in te r fe rence h a d b e e n "in accordance wi th t he law", p u r s u e d one of the 
l eg i t ima te a i m s set out in t he second p a r a g r a p h of Art ic le 8 ( the 
p ro tec t ion of t he i n t e r e s t s of t he app l i can t ' s son) a n d was "necessa ry in a 
d e m o c r a t i c society". As r e g a r d s this last poin t , t he G o v e r n m e n t exp la ined 
t h a t t he cour t s had r enewed the care o rder , not because of a risk of ill-
t r e a t m e n t , bu t b e c a u s e t he app l ican t did not offer t he m a t e r i a l and 
educa t ive g u a r a n t e e s necessa ry to e n s u r e t he chi ld 's h e a l t h a n d safety 
(see t h e j u d g m e n t of 12 F e b r u a r y 1992 a n d the decis ions of 23 M a r c h 
1992 a n d 9 D e c e m b e r 1996), because the a t m o s p h e r e d u r i n g the 
app l i can t ' s visits to his son h a d been confl ictual (see the j u d g m e n t of 
14 J u n e 1992) and because of t he chi ld 's r eac t ions (see t he o r d e r of 
16 J u n e 1993). T h e app l i can t ' s conduc t , pa r t i cu la r ly towards pe r sonne l 
from the child-welfare service, h a d b e e n d i s t u r b i n g for his son and 
provided add i t i ona l jus t i f ica t ion for the r e s t r i c t ions imposed on the 
app l i can t ' s r ight to con tac t in the chi ld 's best i n t e r e s t (as was a t t e s t e d by 
the conclusions of t he psychia t r ic r e p o r t s of 20 S e p t e m b e r 1993, 7 J u n e 
1994 a n d 12 N o v e m b e r 1998). 

45 . T h e app l ican t repl ied t h a t any conflict b e t w e e n h im a n d the 
au tho r i t i e s had been caused by the injustice of a s i tua t ion which they had 
c r e a t e d and which h a d con t i nued for m o r e t h a n e ight yea r s . H e rel ied on 
the fact t h a t , as far back as 1992, the doc tors - no tab ly professor D. - had 
ques t ioned the ini t ia l suspicion of i l l - t r e a tmen t and had expressed 
conce rn t h a t t he m e a s u r e s , which h a d r e su l t ed in his be ing depr ived of 
all con tac t wi th his child, we re d i s p r o p o r t i o n a t e . T h e r e a f t e r , each 
decision conce rn ing t h e p l a c e m e n t of his son had been based on the 
p r eced ing one , desp i t e t h e r e be ing no jus t i f ica t ion for c o n t i n u i n g to 
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i m p l e m e n t m e a s u r e s t h a t were so excep t iona l and so d e t r i m e n t a l to his 
r ight to family life. 

A. E x h a u s t i o n o f d o m e s t i c r e m e d i e s 

46. T h e C o u r t r e i t e r a t e s t h a t an a p p e a l to t he C o u r t of C a s s a t i o n is 
one of t h e r e m e d i e s t h a t should in pr inciple be e x h a u s t e d in o rde r to 
comply wi th Art ic le 35 of t he C o n v e n t i o n (see, a m o n g o t h e r a u t h o r i t i e s , 
Civet v. France [ G C ] , no. 29340/95, § 4 1 , E C H R 1999-VI). 

However , t he rule of e x h a u s t i o n of d o m e s t i c r e m e d i e s is n e i t h e r 
abso lu te nor capab le of be ing appl ied au tomat i ca l ly ; in reviewing 
w h e t h e r t he ru le has been observed , it is essent ia l to have r e g a r d to t h e 
p a r t i c u l a r c i r c u m s t a n c e s of t he individual case (see, a m o n g o t h e r 
a u t h o r i t i e s , t he V a n Oosterwi jck v. Be lg ium j u d g m e n t of 6 N o v e m b e r 
1980, Ser ies A no. 40, pp. 17-18, § 35) . F u r t h e r , Art ic le 35 § 1 m u s t be 
appl ied wi th some d e g r e e of flexibility a n d w i thou t excessive fo rmal i sm 
(see, a m o n g o t h e r a u t h o r i t i e s , the A n k e r l v. Swi tze r l and j u d g m e n t of 
23 O c t o b e r 1996, Reports 1996-V, p. 1565, § 34). Moreover , t he issue of 
compl iance wi th this ru le m u s t be e x a m i n e d in t he l ight of its pu rpose , 
which is to afford t he C o n t r a c t i n g S t a t e s the o p p o r t u n i t y of p r e v e n t i n g 
or p u t t i n g r ight the violat ions a l leged aga ins t t h e m before those 
a l l ega t ions a re s u b m i t t e d to the C o u r t ( ibid.) . 

47. In the in s t an t case the app l ican t lodged a not ice of appea l on poin ts 
of law on 30 D e c e m b e r 1996. 

O n 9 J a n u a r y 1997 he m a d e an appl ica t ion for legal aid to the Legal Aid 
Office of t he C o u r t of Cas sa t i on . By a decis ion of 2 O c t o b e r 1997 the Legal 
Aid Office accep ted t h a t the appl ican t was eligible for legal aid on a m e a n s 
tes t bu t refused his app l ica t ion on the g r o u n d t h a t "no a r g u a b l e g r o u n d of 
a p p e a l on po in t s of law [could] be m a d e out aga ins t t he i m p u g n e d 
decis ion" . P u r s u a n t to sec t ion 23 of t he Law of lOJu ly 1991, t he app l ican t 
a p p e a l e d aga ins t t ha t decision to t he P r e s i d e n t of t he C o u r t of Cas sa t i on , 
w h o in a n o r d e r of 8 D e c e m b e r 1997 d i smissed his a p p e a l on t he g r o u n d 
t h a t "it [did] not a p p e a r from an e x a m i n a t i o n of t he evidence in the file 
t h a t a g r o u n d of a p p e a l on po in t s of law [could] be a r g u e d wi th any rea l 
p rospec t of success" . 

O n 14 M a y 1998 the P r e s i d e n t of the C o u r t of C a s s a t i o n m a d e an o rde r 
tha t the appea l was ou t of t i m e on the following g r o u n d s : " T h e not ice of 
t he appea l on po in t s of law does not set ou t any valid g r o u n d of appea l . 
F u r t h e r m o r e , t h e appe l l an t has not sen t a m e m o r i a l con t a in ing valid 
g r o u n d s of appea l to t he reg i s t ry of t h e C o u r t of C a s s a t i o n wi th in t he 
s t a t u t o r y t ime- l imi t . " 

48. T h e C o u r t no tes t h a t appea l s to t he C o u r t of C a s s a t i o n can 
succeed only on po in t s of law. In t he l ight of the r ea son given by the 
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Legal Aid Office a n d the P r e s i d e n t of t he C o u r t of C a s s a t i o n (see the 
o r d e r of 8 D e c e m b e r 1997) for refus ing to g r a n t t he appl ican t legal aid, it 
cons iders t h a t t he app l ican t c a n n o t be accused of having failed to exhaus t 
d o m e s t i c r e m e d i e s by not c o n t i n u i n g wi th the appea l p roceed ings after 
the o r d e r of 8 D e c e m b e r 1997. C o n s e q u e n t l y , the object ion m u s t be 
d ismissed . 

B. T h e m e r i t s 

49. T h e C o u r t no tes , firstly, t h a t by its very n a t u r e t he tie b e t w e e n 
M r G n a h o r e and his m i n o r son, O , comes wi th in the not ion of family life 
wi th in t he m e a n i n g of Art ic le 8 of the C o n v e n t i o n (see, a m o n g o t h e r 
au tho r i t i e s , t he K e e g a n v. I r e l and j u d g m e n t of 26 May 1994, Series A 
no. 290, pp. 17-18, § 44, and the H o k k a n e n v. F in land j u d g m e n t of 
23 S e p t e m b e r 1994, Series A no. 299-A, pp. 19-20, § 54). T h i s point is not 
in issue. 

T h e C o u r t m u s t accordingly d e t e r m i n e w h e t h e r , in t he l ight of the 
pr inciples e s t ab l i shed in its case-law, t he c i r c u m s t a n c e s compla ined of by 
t he appl ican t a m o u n t to a b r e a c h of his r ight to respec t for his family life. 

/. The general principles 

50. T h e m u t u a l en joyment by p a r e n t and child of each o the r ' s 
c o m p a n y cons t i t u t e s a f u n d a m e n t a l e l e m e n t of family life (see the 
following j u d g m e n t s : W., B. a n d R. v. t he U n i t e d K i n g d o m , 8 J u l y 1987, 
Ser ies A no. 121, respect ively , p . 27, § 59, pp . 71-72, § 60, a n d p . 117, § 64; 
Olsson v. Sweden (no. 1), 24 M a r c h 1988, Ser ies A no. 130, p . 29, § 59; 
Er iksson v. Sweden , 22 J u n e 1989, Ser ies A no. 156, p . 24, § 58; M a r g a r e t a 
a n d R o g e r A n d e r s s o n v. Sweden , 25 F e b r u a r y 1992, Series A no. 226-A, 
p. 25, § 72; K e e g a n c i ted above, p . 19, § 50; McMichae l v. t he U n i t e d 
K i n g d o m , 24 F e b r u a r y 1995, Ser ies A no. 307-B, p. 55, § 86; J o h a n s e n 
v. Norway, 7 A u g u s t 1996, Reports 1996-III, pp . 1001-02, § 52; B r o n d a 
v. I taly, 9 J u n e 1998, Reports 1998-IV, p . 1489, § 5 1 ; a n d Buscemi v. Italy, 
no. 29569/95, § 53 , E C H R 1999-VI). T h e r e is, t he re fo re , no doubt - and 
the G o v e r n m e n t do not d i sag ree - t h a t the m e a s u r e s in issue in this case 
(C. 's p l a c e m e n t and the r e s t r i c t ions on con tac t be tween the f a the r and 
child) a m o u n t to a n " i n t e r f e r e n c e " in t he exerc ise of the app l i can t ' s r ight 
to respec t for his family life. 

A n in t e r f e r ence wi th t h e r ight to respec t for family life en ta i l s a 
viola t ion of Art ic le 8 un less it was "in acco rdance wi th t h e law", had an 
a im or a ims t h a t is or a r e l eg i t ima t e u n d e r Art ic le 8 § 2 and was 
"necessa ry in a d e m o c r a t i c society" for t he aforesaid a im or a i m s . T h e 
not ion of necess i ty impl ies t h a t t he i n t e r f e r ence co r re sponds to a 
p res s ing social need and , in pa r t i cu l a r , t h a t it is p r o p o r t i o n a t e to the 
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l eg i t ima t e a i m p u r s u e d (see, a m o n g o t h e r a u t h o r i t i e s , the W., B. a n d R. 
v. the U n i t e d K i n g d o m j u d g m e n t s ci ted above, p . 27, § 60, p . 72, § 61 , and 
p . 117, § 65, respect ively) . 

51 . A l t h o u g h the essen t ia l object of Art ic le 8 is to p ro tec t t he 
individual aga ins t a r b i t r a r y act ion by the publ ic a u t h o r i t i e s , t h e r e m a y in 
add i t ion be posit ive obl iga t ions i n h e r e n t in an effective " r e s p e c t " for 
family life. T h u s , w h e r e t he ex is tence of a family tie has b e e n 
es tab l i shed , t h e S t a t e m u s t in pr inciple act in a m a n n e r ca lcu la ted to 
enab le t h a t t ie to be developed a n d t ake m e a s u r e s t h a t will enab le 
p a r e n t a n d child to be r e u n i t e d (see, a m o n g o t h e r a u t h o r i t i e s , t he 
following j u d g m e n t s : Er iksson ci ted above, pp . 26-27, § 71 ; M a r g a r e t a 
and Roger A n d e r s s o n c i ted above, p . 30, § 9 1 ; Olsson v. Sweden (no. 2), 
27 N o v e m b e r 1992, Series A no. 250, pp . 35-36, § 90; K e e g a n c i ted above, 
p. 19, §§ 49-50; H o k k a n e n ci ted above, p . 20, § 55; and Ignaccolo-Zenide 
v. Romania, no . 31679, § 94, E C H R 2000-1). 

52. T h e b o u n d a r i e s b e t w e e n the S t a t e ' s positive and negat ive 
obl iga t ions u n d e r th is provision do not lend themse lves to precise 
def ini t ion. T h e appl icable pr inciples a r e , n o n e t h e l e s s , s imi la r . In bo th 
con tex t s r e g a r d m u s t be had to t he fair ba l ance t h a t has to be s t ruck 
be tween the c o m p e t i n g i n t e r e s t s of t he individual a n d of t he c o m m u n i t y 
as a whole ; a n d in b o t h con tex t s the S t a t e enjoys a ce r t a in m a r g i n of 
app rec i a t i on (see, a m o n g o t h e r a u t h o r i t i e s , t he W., B. and R. v. the 
U n i t e d K i n g d o m j u d g m e n t s c i ted above, p . 27, § 60, p . 72, § 61 , and p . 117, 
§ 65, respect ively , and the H o k k a n e n j u d g m e n t ci ted above, p . 20, § 55) . 

2. Application of these principles 

53. It is c o m m o n g r o u n d tha t the m e a s u r e s in issue were based on 
Art ic les 375 et seq. of t he Civil Code conce rn ing educa t ive ass i s tance 
m e a s u r e s . T h e y were the re fo re "in acco rdance wi th t he law". 

F u r t h e r m o r e , those provisions of the Civil Code are expressly d i rec ted at 
p ro tec t ing t he hea l th , safety and mora l s of minors and ensu r ing tha t they 
a r e b r o u g h t u p in a su i table env i ronmen t . T h e reason ing of the domes t i c 
cour t s clearly d e m o n s t r a t e s t h a t those provisions were appl ied in the 
p resen t case in o rde r to safeguard C. 's i n t e res t s . T h e in te r ference 
therefore p u r s u e d a l eg i t ima te a im for the purposes of t he second 
p a r a g r a p h of Art icle 8: " the p ro tec t ion of t he r ights and f reedoms of o the r s " . 

54. T h e C o u r t r e i t e r a t e s t h a t in o r d e r to d e t e r m i n e w h e t h e r t h e 
i m p u g n e d m e a s u r e s were "necessa ry in a d e m o c r a t i c society", it has to 
cons ider w h e t h e r , in t he l ight of t he case as a whole , t he r ea sons adduced 
to jus t i fy t h e m were re levan t a n d sufficient for t he p u rp o s e s of 
p a r a g r a p h 2 of Ar t ic le 8 (see, a m o n g o t h e r au tho r i t i e s , the following 
j u d g m e n t s : Olsson (no. 1) ci ted above, p . 32, § 68; J o h a n s e n c i ted above, 
pp . 1003-04, § 64; Olsson (no. 2) c i ted above, p . 34, § 87; and B r o n d a c i ted 
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above, p . 1491, § 59) . It will also have r e g a r d to t he obl iga t ion which the 
S t a t e has in pr inc ip le to enab le t he t ies b e t w e e n the f a the r and son to be 
p rese rved . 

T h e C o u r t ' s role, however , is not to s u b s t i t u t e i ts decis ion for t h a t of the 
domes t i c au tho r i t i e s in r e g u l a t i n g C.'s posi t ion a n d the r igh t s of the 
app l i can t , b u t r a t h e r to review u n d e r the C o n v e n t i o n t he decis ions tha t 
t he au tho r i t i e s have t a k e n in the exercise of the i r power of apprec ia t ion . 
O n this subject it will be no ted t h a t , while the a u t h o r i t i e s enjoy a wide 
m a r g i n of app rec i a t i on in assess ing the necess i ty of t a k i n g a child in to 
ca re , t he C o u r t will exercise a s t r i c t e r sc ru t iny bo th of any fu r the r 
l imi t a t ions , such as res t r i c t ions p laced by the a u t h o r i t i e s on p a r e n t a l 
r igh t s and access , and of any legal sa feguards des igned to secure a n 
effective p ro t ec t i on of t he r ight of p a r e n t s a n d ch i ld ren to respec t for 
the i r family life. Such fu r the r l imi ta t ions en ta i l t he d a n g e r t h a t the 
family r e l a t i ons be tween the p a r e n t s a n d a young child a r e effectively 
cu r t a i l ed (see t he J o h a n s e n j u d g m e n t c i ted above, pp . 1003-04, § 64) . 

55. T h a t be ing so, t he C o u r t no tes t h a t t h e o r d e r for t he app l i can t ' s 
son to be t a k e n in to ca re was init ial ly based essent ia l ly on su spec t ed ill-
t r e a t m e n t by his fa ther , who was c h a r g e d on t h a t accoun t . It notes 
fu r the r t h a t a d i scha rge o r d e r was m a d e on 26 May 1993 a n d t h a t the 
judic ia l a u t h o r i t i e s neve r the l e s s r e n e w e d the ca re o r d e r for o t h e r reasons 
while subs tan t i a l ly r e s t r i c t i ng con tac t b e t w e e n f a the r and son. Two 
per iods the re fo re n e e d to be d i s t ingu i shed : the per iod before and the 
per iod af ter t h e o r d e r of 26 May 1993. 

(a) The measures taken before the discharge order (January 1992 to the end 
of May 1993) 

56. C. was t a k e n in to ca re in J a n u a r y 1992 by o r d e r of t he ch i ld ren ' s 
j u d g e on the g round t h a t he was "at r i sk" in t he "family h o m e " . By a 
j u d g m e n t of 12 F e b r u a r y 1992, t he ch i ld ren ' s j u d g e p laced C . and his 
b r o t h e r s in t h e care of t h e ASE for a per iod of one year , ho ld ing in 
p a r t i c u l a r t h a t "... t he domes t i c s i t ua t ion is difficult a n d t h e ch i ld ren a re 
in d a n g e r ; . . . t h e i r r emova l from h o m e is necessa ry to enab le r e l a t ions wi th 
t he f a the r to b e c o m e less confl ictual a n d to m a k e the ch i ld ren feel m o r e 
secure by he lp ing t h e m to resolve t he i r pe r sona l difficult ies". In a 
j u d g m e n t of 23 M a r c h 1992, the Special M i n o r s ' Division of t he Lyons 
C o u r t of A p p e a l uphe ld all t he provis ions of t h a t j u d g m e n t . W i t h r ega rd 
to C. 's p l a c e m e n t , it no ted , inter alia: "... w h a t e v e r t he origin of the 
injur ies , it [did] not a p p e a r tha t M r G n a h o r e offer[ed] t h e m a t e r i a l and 
educa t ive g u a r a n t e e s necessa ry to en su re t he chi ld 's h e a l t h and safety ..." 

T h e C o u r t n e e d only no te t h a t C. was t a k e n in to ca re shor t ly af ter t he 
app l ican t was c h a r g e d wi th w o u n d i n g his son wi th i n t en t a n d placed u n d e r 
cour t supervis ion . In view of t he obviously p a r a m o u n t i n t e r e s t of 
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p r o t e c t i n g t h e child from a p a r e n t suspec t ed of conduct of t h a t sor t , it 
cons iders t h a t such a m e a s u r e canno t be i m p u g n e d u n d e r Ar t ic le 8. T h e 
s a m e r e a s o n i n g appl ies to the suspens ion of the app l i can t ' s r igh t to 
con tac t and to t h e res t r i c t ions imposed on t h a t r igh t d u r i n g the r e l evan t 
per iod. 

(b) The measures taken after the discharge order (from June 1993 onwards) 

(i) Renewal of the care order 

57. T h e jud ic ia l au tho r i t i e s jus t i f ied t he r enewa l of the ca re o r d e r on 
t he g round t h a t the fa ther ' s " inabil i ty to t end to [C.'s] ... educa t ive n e e d s " 
disqual i f ied h im from having ca re of C. T h e y found t h a t his d o m i n a n t 
pe r sona l i ty was stif l ing the chi ld 's pe r sona l i ty a n d p u t t i n g his h e a l t h a n d 
safety a t risk (see the decis ion of t he Special M i n o r s ' Division of the Lyons 
C o u r t of A p p e a l of 10 M a y 1993, the j u d g m e n t of t he ch i ld ren ' s j u d g e of 
15 O c t o b e r 1993 a n d the decis ions of the Special M i n o r s ' Division of t he 
Lyons C o u r t of Appea l of 24 J a n u a r y 1994 a n d 9 D e c e m b e r 1996). T h e y 
rel ied in t he i r decisions on the r e p o r t s of va r ious e x p e r t s who h a d 
r e a c h e d the s a m e conclusions (see the r e p o r t s of 26 F e b r u a r y 1993, 
S e p t e m b e r 1993 a n d 7 J u n e 1994, and the psychia t r ic r epo r t of 
12 N o v e m b e r 1998). T h e y also no ted t h a t t he child was m a k i n g "pos i t ive" 
p rogress in his foster h o m e (see t he j u d g m e n t of 18 Apri l 1995, t he o rde r 
of 12 J u l y 1996 a n d t h e j u d g m e n t of lOJu ly 1998). Last ly, t he j u d g m e n t of 
9 D e c e m b e r 1996 re fe r red t o t he fa ther ' s inabi l i ty to t end to the chi ld 's 
m a t e r i a l needs and the chi ld 's wish to s tay in his foster h o m e . 

Those were u n d o u b t e d l y valid r easons for k e e p i n g the child in ca r e and 
all t he evidence ind ica tes t h a t t he decis ions were indeed t a k e n in the 
i n t e r e s t of t h e child, which was p a r a m o u n t . 

T h e C o u r t f u r the r no tes t h a t t he ch i ld ren ' s j u d g e did not confine 
h imsel f to i m p l e m e n t i n g the proposa ls of t he e x p e r t s who e x a m i n e d the 
fa ther and the child: he m e t t he app l ican t a n d h e a r d evidence from h im, 
had r ega rd to t he family e n v i r o n m e n t in which C. h a d b e e n b r o u g h t up , 
m o n i t o r e d t he chi ld 's p rogress in the foster h o m e a n d l i s tened to t he views 
of the child a n d of the child-welfare service in c h a r g e . 

58. C o n s e q u e n t l y , r e g a r d be ing h a d to t he i r m a r g i n of apprec ia t ion , 
t he a u t h o r i t i e s ' view t h a t it was necessa ry for t he child to r e m a i n in ca re 
was not u n r e a s o n a b l e . Ar t ic le 8 of t he C o n v e n t i o n has not , t he re fo re , been 
infr inged on t h a t account . 

(ii) The restrictions on contact between father and son 

59. T h e C o u r t e m p h a s i s e s t h a t in cases of this type t he child 's i n t e r e s t 
m u s t come before all o t h e r cons ide ra t ions . However , w h e n proper ly 
ana lysed , t h a t i n t e r e s t is seen to compr i se two l imbs . 
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O n the one h a n d , t he in t e re s t clearly en ta i l s e n s u r i n g tha t the child 
develops in a sound e n v i r o n m e n t a n d t h a t u n d e r no c i r c u m s t a n c e s can a 
p a r e n t be en t i t l ed u n d e r Ar t ic le 8 t o have m e a s u r e s t a k e n t h a t would 
h a r m the chi ld 's h e a l t h a n d d e v e l o p m e n t (see t he J o h a n s e n j u d g m e n t 
ci ted above, p . 1008, § 78, and E.P. v. Italy, no. 31127/96, § 62, 
16 N o v e m b e r 1999, u n r e p o r t e d ) . 

O n the o t h e r hand , it is c lear t h a t it is equal ly in t he child 's i n t e r e s t for 
i ts t ies wi th its family to be m a i n t a i n e d , except in cases w h e r e t he family 
has proved pa r t i cu la r ly unfit , since seve r ing those t ies m e a n s cu t t i ng a 
child off from its roo t s . It follows t h a t t he in t e re s t of t he child d ic ta tes 
t h a t family t ies m a y only be severed in very excep t iona l c i r cums tances 
a n d tha t eve ry th ing mus t be done to p r e se rve pe r sona l r e l a t ions and , if 
a n d w h e n a p p r o p r i a t e , to " r ebu i l d " the family. 

In the i n t e r e s t not only of the p a r e n t conce rned , bu t also of the child, 
the u l t i m a t e a im of any "care o r d e r " m u s t be to " r eun i t j e ] the ... p a r e n t 
wi th his or h e r chi ld" (see t h e following j u d g m e n t s : O l s son (no. 1) and 
J o h a n s e n , c i ted above, pp . 36-37, § 8 1 , a n d pp . 1008-09, § 78, respectively; 
a n d E.P. v. Italy c i ted above, § 64) . I ndeed , t h a t is t he spir i t of the 
provisions of t he Civil Code (Articles 375 et seq.) govern ing the care 
o rde r m a d e in respec t of the app l i can t ' s son a n d the m e a s u r e s r e l a t ing to 
the app l i can t ' s r ight to con tac t : u n d e r Ar t ic le 375-2 of t he Civil Code and 
t h e case- law of t he F r e n c h cour t s a m i n o r m a y be r e m o v e d from his 
"p r e sen t h o m e " as pa r t of a n educa t ive ass i s t ance m e a s u r e only in 
excep t iona l c i r c u m s t a n c e s . 

60. In t he p re sen t case , t he C o u r t no tes t h a t the appl ican t and his son 
have b e e n s e p a r a t e d for m o r e t h a n e ight yea r s a n d t h a t d u r i n g t h a t per iod 
contac t b e t w e e n t h e m has been very sporad ic . I ndeed , since J u n e 1993 
they have seen each o t h e r only t h r e e t i m e s . 

T h e resu l t has b e e n t h a t t h e c h a n c e s of t h e i r be ing r e u n i t e d have 
d imin i shed wi th t he pas sage of t ime , desp i t e t he app l i can t ' s r e t a in ing 
p a r e n t a l a u t h o r i t y and t h e r e a p p a r e n t l y be ing no ques t ion of his 
forfei t ing it. C . was t a k e n in to ca r e a t t he age of 4 a n d is now 12 years 
old, hav ing spen t a l a rge pa r t of his chi ldhood wi thou t any real con tac t 
wi th his f a the r wi th t he resu l t t h a t r ebu i ld ing the family un i t would 
probably be too t r a u m a t i c an exper i ence for h im to adjust to . In o t h e r 
words , a s i tua t ion t h a t should have b e e n t e m p o r a r y has become 
p e r m a n e n t , t h u s c r e a t i n g an i n s u r m o u n t a b l e obstacle to the r eun ion of 
t he appl ican t wi th his son. 

T h e issue the re fo re is w h e t h e r the a u t h o r i t i e s conce rned can be held 
respons ib le for t h a t s i tua t ion . More pa r t i cu la r ly , wha t will be decisive is 
w h e t h e r t he na t i ona l a u t h o r i t i e s have m a d e such efforts to a r r a n g e the 
necessa ry p r e p a r a t i o n s for r e u n i o n as c a n r e a s o n a b l y be d e m a n d e d (see 
t he following j u d g m e n t s : Olsson (no. 2) c i ted above, pp . 35-36, § 90; 
H o k k a n e n c i ted above, p . 22, § 58; a n d Ignaccolo-Zenide c i ted above, § 96). 



•66 GNAHORÉ v. FRANCE JUDGMENT 

6 1 . In t h a t connec t ion , the C o u r t no t e s t h a t t he app l i can t ' s r ight to 
con tac t was init ial ly s u s p e n d e d p e n d i n g the resu l t s of psychia t r ic r e p o r t s 
on t he child, on t he g r o u n d t h a t the child was d i s t u r b e d at t h e t h o u g h t of 
m e e t i n g his f a the r (see the o r d e r of 1 6 J u n e 1993) and s u b s e q u e n t l y on the 
g round t h a t he did not wish to see him (see t he o r d e r of 15 S e p t e m b e r 
1993). 

Subsequen t ly , by a j u d g m e n t of 15 O c t o b e r 1993, the ch i ld ren ' s j u d g e 
s u s p e n d e d the app l i can t ' s r igh t s to con tac t for e i g h t e e n m o n t h s ( t h a t is 
unt i l 15 Apri l 1995), on the g r o u n d t h a t t he a f o r e m e n t i o n e d psychia t r ic 
r epor t conf i rmed " the need for [ O ] to be p r o t e c t e d from the invasive 
p r e s e n c e of his fa ther" . O n appea l , the Special M i n o r s ' Division of the 
Lyons C o u r t of Appea l a p p o i n t e d an e x p e r t , inter alia, to assess w h e t h e r 
t h e r e should be con tac t b e t w e e n the app l ican t a n d his son and , if so, to 
m a k e the necessa ry a r r a n g e m e n t s . It ad jou rned the e x a m i n a t i o n of t he 
case on th is po in t (see t he j u d g m e n t of 24 J a n u a r y 1994). O n 4 J u l y 1994, 
re lying on the conclusions of t he r epo r t - which was lodged on 7 J u n e 
1 9 9 4 - , t he Special M i n o r s ' Division f u r t h e r ad jou rned its decision 
r e g a r d i n g con tac t un t i l 10 O c t o b e r 1994 a n d invi ted t he app l ican t to 
u n d e r g o psycho the rapy , which he dec l ined to do. It a p p e a r s t h a t , in a 
j u d g m e n t of 24 N o v e m b e r 1994, it uphe ld all t he provisions of t h e 
j u d g m e n t of 15 O c t o b e r 1993. 

Subsequen t ly , t he ch i ld ren ' s j u d g e m a d e con tac t condi t ional on 
a r r a n g e m e n t s be ing m a d e for "joint counse l l ing for the f a the r a n d the 
ch i ld" (see the o r d e r of 12 Ju ly 1996). O n a p p e a l , the Special M i n o r s ' 
Division of the Lyons C o u r t of Appea l o r d e r e d in connec t ion wi th t he 
invest igat ive a n d educa t ive counse l l ing m e a s u r e t h a t " a t t e m p t s should 
be m a d e to a r r a n g e contac t at a n e u t r a l locat ion t h r o u g h a specialist 
counse l l ing service" for one and a half hour s every for tn ight unt i l 
31 M a r c h 1997. It specified t h a t " t he [des igna ted cen t r e ] may , in t he 
event of se r ious inc iden t , t e r m i n a t e t he m e a s u r e immed ia t e ly , provided 
it informs the P r e s i d e n t of the M i n o r s ' Division w i thou t de lay" 
( j udgmen t of 9 D e c e m b e r 1996). T h e app l ican t t h u s saw his son t h r e e 
t imes : in D e c e m b e r 1 9 9 6 , J a n u a r y 1997 and M a r c h 1997. 

O n 21 M a r c h 1997 the educa t ive ac t ion c e n t r e s en t a record of t he visits 
to t he Special M i n o r s ' Division, in which it conc luded: "It does not a p p e a r 
des i rab le for t he m e e t i n g s b e t w e e n fa ther a n d son to con t i nue in these 
c i r c u m s t a n c e s , since [ O ] r e m a i n s at risk w h e n wi th his f a the r , whose 
pa tho logy m a k e s it imposs ib le for h im to cons ider his son o therwise t h a n 
as a p a r t of himself, such t h a t t h e r e is no r o o m for t he i n d e p e n d e n t 
ex i s tence of th is smal l boy." In view of t he app l i can t ' s behav iour , b o t h t he 
ch i ld ren ' s j u d g e (on 2 D e c e m b e r 1999) a n d the D i r ec to r of t he C h i l d r e n ' s 
Service of t he T e r r i t o r i a l Un i t (in J a n u a r y 2000) t u r n e d down his r e q u e s t s 
for new visits to be a r r a n g e d . 
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62. T h u s , as from Ju ly 1994, the au tho r i t i e s envisaged re-es tabl ishing 
contac t be tween fa ther and son a n d a t t e m p t e d to set a process in mot ion 
tha t would gradual ly allow the child's r e t u r n h o m e . However , they were 
t h w a r t e d in the i r a t t e m p t s by the appl icant ' s behaviour . T h e appl icant 
refused to submi t to the the rapy o rdered by the Special Mino r s ' Division of 
the Lyons C o u r t of Appea l , t ha t be ing the only condi t ion with which he had 
to comply for visits to r e s u m e . In the light of the repor t s of t he exper t s 
appo in ted by the cour ts , the Division's re luc tance to expose the child 
to visits which he would find d i s tu rb ing is qu i t e u n d e r s t a n d a b l e . 
F u r t h e r m o r e , refusing to accept his son's p l a c e m e n t even in pr inciple , the 
appl icant had flown in to a rage on several occasions at the caseworkers of the 
body responsible for the child and for organis ing t he visits and had general ly 
shown h imse l f disinclined to coopera te wi th it in a r r a n g i n g con tac t wi th his 
son. In t h a t connect ion, the C o u r t no tes tha t , no tw i th s t and ing the 
appl icant ' s refusal to u n d e r g o the t he r apy tha t had been r e c o m m e n d e d for 
h im, the Special Mino r s ' Division of the Lyons C o u r t of Appea l o rde red on 
9 D e c e m b e r 1996 t h a t " a t t e m p t s should be m a d e to a r r a n g e contac t at a 
neu t r a l locat ion" at r egu la r in tervals unt i l 31 March 1997. T h e t h r e e visits 
which did t ake place wen t badly owing to t he appl ican t ' s a t t i t u d e and the 
au thor i t i e s did not therefore r enew the exper ience . 

63 . T h e fai lure of the p a r e n t conce rned to c o o p e r a t e does not 
cons t i t u t e a n absolute ly decisive factor (see the Olsson (no. 1) j u d g m e n t 
ci ted above, pp . 36-37, §§ 81 a n d 83), s ince it does not rel ieve the 
a u t h o r i t i e s from the d u t y to i m p l e m e n t such m e a s u r e s as will be ap t to 
enable t he family link to be m a i n t a i n e d (see, mutatis mutandis, the Olsson 
(no. 2) j u d g m e n t c i ted above, pp . 36-37, § 91) . T h e C o u r t is, however , 
bound to say t h a t in the i n s t an t case t h e re levan t a u t h o r i t i e s m a d e 
g e n u i n e efforts to achieve t h a t object ive a n d t h e fa i lure of t h e m e a s u r e s 
which they i m p l e m e n t e d to t h a t end was d u e solely to t he app l i can t ' s 
behav iour . 

Admi t t ed ly , it m i g h t be cons ide red t h a t , in o rde r to faci l i ta te the 
r eun ion of f a t h e r and son, t h e a u t h o r i t i e s could have t a k e n o t h e r 
ini t ia t ives a n d a d o p t e d o t h e r m e a s u r e s - they m a y still do so - such as 
a p p o i n t i n g a m e d i a t o r b e t w e e n t h e m s e l v e s a n d the app l ican t as 
r e c o m m e n d e d in the e x p e r t ' s r epo r t of 7 J u n e 1994. T h e fact t h a t to da t e 
they have confined t hemse lves to t a k i n g the m e a s u r e s descr ibed in 
p a r a g r a p h 61 above does not , however , suffice to just i fy f inding t h a t they 
have infr inged the r igh t s g u a r a n t e e d by Art ic le 8. In t h a t connec t ion , the 
C o u r t r e i t e r a t e s t h a t it is not its role to s u b s t i t u t e its a s s e s s m e n t for t ha t 
of the r e l evan t na t i ona l a u t h o r i t i e s r e g a r d i n g the m e a s u r e s which should 
have b e e n t a k e n . T h e a u t h o r i t i e s a r e in pr inciple b e t t e r p laced to car ry 
out such a n a s s e s s m e n t , in p a r t i c u l a r as they have d i rec t knowledge of 
t h e con t ex t of each case a n d t h e p a r t i e s c o n c e r n e d ( inc luding , in the 
in s t an t case , O ) . 
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In t he se c i r c u m s t a n c e s , and no t ing also t h a t t he au tho r i t i e s sought the 
chi ld 's view and had r ega rd to his i n t e re s t a t all t i m e s , the C o u r t canno t 
bu t conc lude t h a t t he a u t h o r i t i e s took all t he m e a s u r e s t h a t could 
r easonab ly be d e m a n d e d of t h e m to faci l i tate t he family's r eun ion . 

Art ic le 8 of t he Conven t i on has , the re fo re , not b e e n infr inged by the 
res t r i c t ions imposed on contac t b e t w e e n f a the r a n d son af ter t he 
d i scha rge o r d e r was m a d e on 26 May 1993. 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by five vo tes to two tha t t h e r e has been no violat ion of Art ic le 6 § 1 
of t h e Conven t ion ; 

2. Dismisses u n a n i m o u s l y t he G o v e r n m e n t ' s p r e l i m i n a r y object ion to t he 
compla in t u n d e r Art ic le 8 of the Conven t i on of failure to exhaus t 
d o m e s t i c r e m e d i e s ; 

3. Holds u n a n i m o u s l y tha t the m e a s u r e s t a k e n before t he o rde r of 26 May 
1993 did not infr inge Art ic le 8 of t he C o n v e n t i o n ; 

4. Holds u n a n i m o u s l y t h a t t he fact t h a t the child r e m a i n e d in ca re af ter 
the o r d e r of 26 May 1993 did not infr inge Art ic le 8 of the Conven t ion ; 

5. Holds by five vo tes to two t h a t t h e r e s t r i c t ions imposed on con tac t 
be tween the app l i can t and his son af ter t he o r d e r of 26 May 1993 did 
not infr inge Art ic le 8 of t he Conven t ion . 

Done in F rench , and notif ied in wr i t ing on 19 S e p t e m b e r 2000, 
p u r s u a n t to Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

S. DOLLE W . FUHRMANN 

R e g i s t r a r P r e s i d e n t 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n and Rule 74 § 2 of 
the Rules of C o u r t , t he j o in t pa r t ly d i s sen t ing op in ion of M r s T u l k e n s a n d 
Mr Louca ides is a n n e x e d to this j u d g m e n t . 

W . F . 

S.D. 
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J O I N T P A R T L Y D I S S E N T I N G O P I N I O N 

O F J U D G E S T U L K E N S A N D L O U C A I D E S 

(Translation) 

W e r e g r e t t ha t we a r e unab le to a g r e e wi th t he major i ty on two points 
for the reasons set out below. 

1. T h e appl ican t compla ined u n d e r Ar t ic le 6 § 1 t h a t t he Lega l Aid 
Office of t he C o u r t of C a s s a t i o n and the P r e s i d e n t of t h a t cour t had 
d i smissed his app l ica t ion for legal aid on the g r o u n d t h a t "no a r g u a b l e 
g r o u n d of a p p e a l on poin ts of law could be m a d e ou t" , d e s p i t e accep t ing 
t h a t he was eligible for legal aid on a m e a n s tes t . T h e C o u r t held t h a t 
t h e r e has been no viola t ion of the C o n v e n t i o n for t h r e e r easons : legal-aid 
sys tems c a n n o t funct ion unless t h e r e is a m e a n s of se lec t ing t h e cases t h a t 
should qualify for legal aid; the sys tem set u p by the F r e n c h leg is la ture 
affords s u b s t a n t i a l g u a r a n t e e s ; lastly, in t he A e r t s v. Be lg ium j u d g m e n t 
of 30 J u l y 1998 (Reports of Judgments and Decisions 1998-V), t he fact t h a t t he 
appl ican t had to be r e p r e s e n t e d by a m e m b e r of t he C o u r t of C a s s a t i o n 
Bar was he ld to be decisive (see p a r a g r a p h 41 of t he p r e s e n t j u d g m e n t ) . 

W e cons ide r it necessa ry for t h e issues to be c lear ly ident i f ied. T h e r e 
can be no ques t i on of indirect ly ra i s ing t he p e r t i n e n t issue of access to the 
C o u r t of Cas sa t i on . F u r t h e r , t h e r e is no issue over t he pr inciples 
e s t ab l i shed by the C o u r t in its case- law (see , a m o n g o t h e r a u t h o r i t i e s , 
t he Tols toy Miloslavsky v. t he U n i t e d K i n g d o m j u d g m e n t of 13 J u l y 1995, 
Ser ies A no. 316-B, pp . 78-79, § 59, a n d t h e Airey v. I r e l and j u d g m e n t of 
9 O c t o b e r 1979, Ser ies A no . 32 , pp . 14-16, § 26) or t he pr inc ip les 
gove rn ing r e p r e s e n t a t i o n before the C o u r t of C a s s a t i o n in F r a n c e and 
g r a n t s of legal aid as such. T h e sole point at issue is t h e r e a s o n given by 
the Lega l Aid Office a n d the P r e s i d e n t of the C o u r t of C a s s a t i o n for 
refusing legal aid: t he lack of an a r g u a b l e g r o u n d of appea l . 

Admi t t ed ly , t h a t is one of the reasons express ly set ou t in Law no. 9 1 -
647 of 10 J u l y 1991 for refus ing legal aid a n d it u n d o u b t e d l y reflects the 
l e g i t i m a t e conce rn of e n s u r i n g t h a t publ ic money should only be a l loca ted 
to a p p e l l a n t s having a r ea sonab l e p rospec t of success. T h e fact r e m a i n s , 
however , t h a t the sys tem m a y be perce ived as be ing i nhe ren t ly unfa i r by 
the least well-off a p p e l l a n t s , as they a re the only ones who have to show 
t h a t they have a p r i m a facie case on a p p e a l . F u r t h e r , those a p p e l l a n t s who 
a re able to p u r s u e appea l s on po in t s of law desp i t e be ing refused legal aid 
will be d i s a d v a n t a g e d in compar i son to a p p e l l a n t s who have not appl ied 
for legal a id , as a "nega t ive i n f e r ence" will inevi tably ar i se r e g a r d i n g the 
s t r e n g t h of the g rounds rel ied on. 

Converse ly , it was no d o u b t to avoid d i s c r imina t i on of t h a t sort t h a t , 
paradoxica l ly , the C o u r t d i smissed the G o v e r n m e n t ' s p r e l im ina ry 
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object ion r e g a r d i n g the app l i can t ' s fai lure - by not p u r s u i n g the appea l 
w h e n legally en t i t l ed to do so - to e x h a u s t d o m e s t i c r e m e d i e s in t h e 
in s t an t case (see p a r a g r a p h s 46 et seq. of t he j u d g m e n t ) . T h a t decis ion 
obviously d imin i shes t he scope of t he a s se r t ion - " t h e r e is no doub t t h a t 
t he fact t h a t M r A e r t s was r e q u i r e d to have legal r e p r e s e n t a t i o n was 
decis ive" - which the C o u r t uses (see p a r a g r a p h 41 in fine of t h e 
j u d g m e n t ) to d i s t ingu i sh the p re sen t case from A e r t s ci ted above. It is 
also l iable to have u n e x p e c t e d r epe rcuss ions a n d undes i r ab l e 
consequences : a l t h o u g h the Legal Aid Office's refusal to g r a n t legal aid 
on the g r o u n d t h a t "no a r g u a b l e g r o u n d of appea l on poin ts of law can be 
m a d e ou t aga ins t t h e i m p u g n e d dec is ion" (a refusal t h a t was uphe ld by 
the P r e s i d e n t ) may hencefor th e x e m p t impover i shed a p p e l l a n t s from the 
need to e x h a u s t d o m e s t i c r e m e d i e s , t he re is a d a n g e r t h a t the n a t u r e of 
t h e C o u r t of C a s s a t i o n ' s powers on a p p e a l m a y be dras t ica l ly r ed u ced . 
However , as t he C o u r t r ight ly r e i t e r a t e s , t he pu rpose of Art ic le 35 of t he 
Conven t i on is to "afford t he C o n t r a c t i n g S t a t e s t he o p p o r t u n i t y of 
p r e v e n t i n g or p u t t i n g r ight the violat ions a l leged aga ins t t h e m before 
those a l l ega t ions a r e s u b m i t t e d to the C o u r t " (see p a r a g r a p h 46 in fine of 
t he j u d g m e n t ) a n d appea l s on poin ts of law are in t h a t r e g a r d of crucial 
i m p o r t a n c e (see Civet v. France [ G C ] , no. 29340/95 , § 4 1 , E C H R 1999-VI). 
In the p r e s e n t case, the point of law in issue was all t he more i m p o r t a n t in 
t h a t it conce rned a Conven t i on provision. 

In an a p p r o a c h t h a t we r e g a r d as p e r h a p s too casuis t ic , t he C o u r t has 
c r e a t e d a new dis t inc t ion which will no doub t be t e s t ed in fu ture cases , a 
factor which will not fail to fuel a d e b a t e which it has itself he lped , at least 
in pa r t , to c r e a t e . If t he fact t h a t M r G n a h o r e was not r e q u i r e d to be 
r e p r e s e n t e d by a m e m b e r of the Conseil d'Etat a n d C o u r t of C a s s a t i o n Bar 
was decisive in t he in s t an t case , it is r e a sonab l e to suppose t h a t in o t h e r 
cases in which , like A e r t s , special ised legal r e p r e s e n t a t i o n is compulsory , a 
refusal of legal aid for wan t of an a r g u a b l e g r o u n d of appea l on po in t s of 
law would no t be c o m p a t i b l e wi th Art ic le 6 § 1 of t h e Conven t ion . 

Last ly, t he C o u r t r ight ly poin ts out t ha t in F r a n c e , and , for t h a t m a t t e r , 
Be lg ium, decis ions of legal aid offices, which a r e jud ic ia l , not 
a d m i n i s t r a t i v e bodies , a r e u n d e r p i n n e d by g u a r a n t e e s (see p a r a g r a p h 41 
of the j u d g m e n t ) . However , as a resu l t of these g u a r a n t e e s , t he a im of 
cost-saving, which is t he p r i m a r y r eason for e s tab l i sh ing the "f i l ter" 
m e c h a n i s m , is only achieved in pa r t , if a t all, as t he legal aid office 
ca r r ies ou t a careful a n d t h o r o u g h e x a m i n a t i o n to d e t e r m i n e w h e t h e r 
t he compla in t is a r g u a b l e . W o u l d it not the re fo re be b e t t e r for t h a t 
e x a m i n a t i o n to t a k e place w h e n the a p p e a l on poin ts of law itself, r a t h e r 
t h a n the app l ica t ion for legal aid, is cons idered? 

U l t ima te ly , whi le it is obvious t h a t legal-aid sys tems c a n n o t funct ion 
unless m a c h i n e r y exis ts enab l ing the cases for which legal aid should be 
avai lable to be d e t e r m i n e d , the least well-off m e m b e r s of society should 
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no t t h e r e b y be d e n i e d access to ju s t i ce a n d a ca tegory o f l i t i g a n t s forfeit 
t he s u b s t a n c e of the i r r ight to access to a cour t , as g u a r a n t e e d by Art ic le 6 
of t he Conven t i on . Legal aid is a n issue in all m e m b e r S t a t e s of the 
Counci l of E u r o p e and different p roposa ls a r e c u r r e n t l y u n d e r discussion 
(such as legal i n s u r a n c e a n d risk s h a r i n g ) . A de ta i l ed compara t ive - l aw 
e x a m i n a t i o n could prove pa r t i cu la r ly helpful he re . 

2. O n the basis of Art ic le 8 of t he Conven t ion , the appl ican t 
compla ined , inter alia, of t he severe r e s t r i c t ions imposed on his r ight to 
con tac t af ter the d i scha rge o rde r of 26 May 1993. M o r e t h a n seven years 
have e lapsed since t h a t o r d e r was m a d e . D u r i n g t h a t per iod t he appl ican t 
a n d his son have seen each o t h e r only t h r e e t i m e s . Moreover , in a l e t t e r of 
5 J u l y 1999 the appl ican t ind ica ted t h a t he had had no news of his son since 
his last visit on 3 M a r c h 1997. T h e C o u r t n o n e t h e l e s s he ld t h a t t h e r e has 
b e e n no violat ion of t he Conven t i on . 

W e of course ag ree wi th the g e n e r a l pr inc ip les r e i t e r a t e d by the C o u r t 
conce rn ing the necess i ty of a family life, the scope of the obl iga t ions and 
pa r t i cu la r ly t he posi t ive obl iga t ions on the S t a t e s , the ba l ance to be 
achieved b e t w e e n the c o m p e t i n g in t e re s t s and the ex i s tence of a ce r t a in 
m a r g i n of app rec i a t i on (see p a r a g r a p h s 50-52 of the j u d g m e n t ) . W e 
concur too on the p a r a m e t e r s of the e x a m i n a t i o n of t he "necess i ty" for 
t h e m e a s u r e s in issue a n d the need for s t r i c t e r supervis ion of addi t iona l 
r es t r i c t ions such as those on the r ight to con tac t (see p a r a g r a p h 54 of the 
j u d g m e n t ) . W e also fully ag ree wi th t he cons ide ra t ions conce rn ing the 
dua l aspect of t he in t e re s t of t he child and the u l t i m a t e a i m of any care 
o rde r , which m u s t be t he r e u n i o n of p a r e n t a n d child (see p a r a g r a p h 59 of 
t he j u d g m e n t ) . W e do not , however , r e a c h t h e s a m e conclusions r e g a r d i n g 
t he i r app l ica t ion . 

Art ic le 8 of t he Conven t i on lays down two r e q u i r e m e n t s . First ly, only 
very excep t iona l c i r c u m s t a n c e s m a y lead to t h e b r e a k - u p of a family. 
Secondly, eve ry th ing m u s t be done to m a i n t a i n con tac t b e t w e e n fa thers 
a n d sons and to e n s u r e the i r r ight ( the r igh t s of bo th pa r t i e s a r e in issue) 
to respec t for the i r family life, which inc ludes t he r ight to pe rsona l 
r e l a t ions , especial ly when , as in t he p r e s e n t case , the a im of " r e u n i t i n g " 
t he family is no longer p u r s u e d . 

(a) A careful e x a m i n a t i o n of the ac tua l r easons given by t h e cour t s in 
the i r successive decis ions from 1992 to d a t e for su spend ing or p roh ib i t ing 
con tac t by t he app l ican t or s tay ing cons ide ra t ion of t h a t issue does not 
disclose any decisive or compel l ing evidence t h a t t he c i r c u m s t a n c e s were 
excep t iona l (see p a r a g r a p h s 16 in fine, 2 1 , 22, 23 , 24, 25, 26, 27, 29, 30, 32 
and 33 of the j u d g m e n t ) . 

Ini t ial ly, t h e reasons rel ied on by the jud ic ia l au tho r i t i e s a re to be found 
in t he first j u d g m e n t of the ch i ld ren ' s j u d g e of the Lyons tribunal de grande 
instance of 12 F e b r u a r y 1992, which, a f ter t he appl ican t h a d b e e n r e p o r t e d 
to t h e publ ic p ro secu to r ' s office a n d d u r i n g the c r imina l inves t iga t ion , 
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m a d e a ca re o r d e r a n d s u s p e n d e d con tac t ind ica t ing , in very g e n e r a l 
t e r m s : "... the d o m e s t i c s i tua t ion is difficult and t h e ch i ld ren a r e in 
d a n g e r ; ... the i r r emova l from h o m e is necessa ry to enab le re la t ions wi th 
t he f a the r to become less confi ictual a n d to m a k e t h e ch i ld ren feel m o r e 
secure by he lp ing t h e m to resolve t he i r pe r sona l diff icult ies." T h e Special 
M i n o r s ' Division of t he Lyons C o u r t of Appea l uphe ld tha t j u d g m e n t on 
23 M a r c h 1992 in t h e s e succinct t e r m s : "... w h a t e v e r t h e or igin of the 
injur ies , it does not a p p e a r t h a t M r G n a h o r e offers t he m a t e r i a l and 
educa t ive g u a r a n t e e s necessa ry to e n s u r e the chi ld 's h e a l t h a n d safe ty" 
(see p a r a g r a p h 12 of t he j u d g m e n t ) . Suspec ted i l l - t r e a t m e n t and 
i n a d e q u a t e ca re combine in the r e a s o n i n g to jus t i fy deny ing con tac t 
b e t w e e n the app l i can t a n d his son. 

F r o m t h a t point on, a process is set in mot ion t h a t is m a r k e d by 
i n c o m p r e h e n s i o n , host i l i ty and r e s i s t ance to t he m e a s u r e s t a k e n . T o a 
ce r t a in d e g r e e t h a t process is se l f -sus ta ining. Inc identa l ly , for w h a t e v e r 
reason , t h e r e has clearly been a blockage in this case as is conf i rmed 
no tab ly by t h e ac t ions of t he doctor who original ly r e p o r t e d the suspec ted 
i l l - t r e a tmen t . H e s u b s e q u e n t l y wro te to the jud ic ia l a u t h o r i t i e s on 25 May 
1992 to qualify his in i t ia l findings (see p a r a g r a p h 13 of the j u d g m e n t ) 
before , on 13 N o v e m b e r 1993, t a k i n g the in i t ia t ive of wr i t ing a l e t t e r to 
t he M i n i s t e r of J u s t i c e in which he said t h a t he was " a l a r m e d by the 
d r a m a t i c consequences of his r e p o r t " a n d exp res sed the hope t h a t "a 
s i t ua t ion t h a t has b e c o m e comple te ly blocked to t h e d e t r i m e n t of t he 
ch i ld" could be resolved. H e also said t h a t he found it h a r d to u n d e r s t a n d 
"how one can deal wi th possible re la t iona l difficulties b e t w e e n p a r e n t s a n d 
ch i ld ren by a forced s e p a r a t i o n " . 

T h e fact t h a t the app l i can t ' s son was very p e r t u r b e d at the idea of 
m e e t i n g his fa ther a n d even opposed the idea in 1993 (see 
p a r a g r a p h s 19-20 of t he j u d g m e n t ) m a y a d m i t t e d l y be an i m p o r t a n t 
factor. It is not , however , in ou r view sufficient by itself to jus t i fy t he 
con t i nued proh ib i t ion on con tac t s ince, as he b e c o m e s g radua l ly m o r e 
d i s t an t from his family of or igin, it is u n d e r s t a n d a b l e tha t the child 
should develop no t ions a d a p t e d to his new h o m e . In add i t ion , t ha t 
s i t ua t ion m a y have pu t t he foster h o m e w h e r e t he child was placed in a 
difficult posi t ion, since u n d e r the foster sys tem the foster p a r e n t s a r e not 
s u b s t i t u t e p a r e n t s , bu t s h o r t - t e r m auxi l ia ry p a r e n t s . T h e r e f o r e , 
m a i n t a i n i n g links b e t w e e n the child a n d the family of or igin plays a n 
in t eg ra l role in th is form of p l a c e m e n t , which m u s t cope wi th t he 
t r i a n g u l a r r e l a t i onsh ip b e t w e e n the child and bo th his famil ies , wi th 
equa l r igh ts for all. Sever ing those l inks m a y a m o u n t to a form of "social 
i l l - t r e a t m e n t " for t he child. T h a t cons ide ra t ion obviously also appl ies , 
albeit in a different form, w h e n ch i ld ren a r e placed in i n s t i t u t iona l ca re . 

M o r e par t icu la r ly , we a r e u n a b l e to accept t he two m a i n cons ide ra t ions 
t h a t led t he C o u r t to r each its decis ion, n a m e l y the conduc t of t h e 
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app l ican t in refusing the t h e r a p y o r d e r e d by the jud ic ia l a u t h o r i t i e s as a 
condi t ion for the r e s u m p t i o n of con tac t and his r e t i cence to coope ra t e wi th 
t he social services (see p a r a g r a p h 62 of the j u d g m e n t ) . T h e effectiveness 
of an "o rde r to u n d e r g o t h e r a p y " a n d especial ly t he leg i t imacy of m a k i n g 
compl i ance wi th t he o r d e r a condi t ion for con tac t w h e n t h e effect, in the 
p r e s e n t case, was for a r ight g u a r a n t e e d by the Conven t i on to be 
su spended , is ques t i onab l e . F u r t h e r m o r e , the case-law of t h e C o u r t 
ind ica tes tha t t he a t t i t u d e of the pe r son conce rned is not wholly decisive 
(see t h e Ols son v. Sweden (no. 1) j u d g m e n t of 24 M a r c h 1988, Series A 
no. 130, pp . 36-37, §§ 81 and 83) . T h e fact t h a t in t he in s t an t case the 
judicial a u t h o r i t i e s knew tha t the app l ican t could not come to t e r m s with 
the s e p a r a t i o n a n d t h a t , in such c i r c u m s t a n c e s , t he very idea of co
o p e r a t i o n was illusory, m a d e it t h a t m u c h less decisive. 

(b) As to w h e t h e r t he a u t h o r i t i e s took all t he m e a s u r e s t h a t could 
reasonab ly be d e m a n d e d of t h e m in o r d e r to m a i n t a i n contac t be tween 
the f a the r and the son (see t he following j u d g m e n t s : O l s son v. Sweden 
(no. 2) , 27 N o v e m b e r 1992, Ser ies A no. 250, pp . 35-36, § 90; H o k k a n e n 
v. F in land , 23 S e p t e m b e r 1994, Ser ies A no. 299-A, p. 22, § 58; and 
Ignaccolo-Zenide v. Romania, no . 31679/96, § 96, E C H R 2000-1), we do not 
ag r ee wi th the major i ty ' s opinion t h a t the re levan t au tho r i t i e s " m a d e 
g e n u i n e efforts" or t h a t the fai lure of t he m e a s u r e s "was d u e solely to the 
app l i can t ' s b e h a v i o u r " (see p a r a g r a p h 63 of t he j u d g m e n t ) . In t h e p re sen t 
case , t he efforts to which the C o u r t refers a r e t he m e a s u r e s descr ibed in 
p a r a g r a p h 61 of the j u d g m e n t , t h a t is to say, an invi ta t ion to u n d e r g o 
p sycho the rapy in 1994 a n d the o rgan i sa t i on of t h r e e visits at a n e u t r a l 
locat ion in D e c e m b e r 1996, J a n u a r y 1997 and M a r c h 1997. T h a t , in our 
view, is very l i t t le indeed for a per iod of m o r e t h a n seven yea r s . 

T h e C o u r t held t h a t the fact t h a t t he m e a s u r e s t a k e n by the judic ia l 
au tho r i t i e s were confined to t he above did not suffice to just i fy a finding 
of an in f r ingemen t of t he r ights g u a r a n t e e d by Art ic le 8 a n d it invoked, in 
tha t r ega rd , t he d o m e s t i c m a r g i n of app rec i a t ion . Whi le t he C o u r t is 
obviously p rec luded from s u b s t i t u t i n g its own a s s e s s m e n t for t h a t of the 
re levan t na t iona l a u t h o r i t i e s - which a r e best p laced to assess the 
s i tua t ion - it is n o n e t h e l e s s u n d e r a n obl iga t ion u n d e r p a r a g r a p h 2 of 
Art ic le 8 to assess t he re levance a n d a d e q u a c y of t he reasons a s s e r t e d for 
t he i n t e r f e r ence a n d w h e t h e r d u e we igh t has been given to t he respect ive 
i n t e r e s t s . It c a n n o t avoid t h a t a s s e s s m e n t m e r e l y by invoking the m a r g i n 
of app rec i a t i on , j u s t as a r e fe rence to t he in t e re s t of t h e child can be no 
s u b s t i t u t e for p rope r a r g u m e n t . As t h e C o u r t has recen t ly r e i t e r a t e d , it 
has a du ty to e x a m i n e in t he light of the Conven t i on decis ions t a k e n by 
t h e na t iona l jud ic i a l a u t h o r i t i e s in t h e exercise of t h e i r d i sc re t ion (see 
Glaser v. the United Kingdom, no . 32346/96, § 64, 19 S e p t e m b e r 2000, 
u n r e p o r t e d ) . 
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(Requête ri 33933/96) 
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ARRÊT DU 26 SEPTEMBRE 20001 

1. Texte français original. 
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SOMMAIRE1 

Victime - personne poursuivie exonérée de sanction par un arrêt la 
considérant, dans ses motifs, comme coupable et passible de sanction 

Article 34 

Victime - Personne poursuivie exonérée de sanction par un arrêt la considérant, dans ses motifs, 
comme coupable et passible de sanction - Motifs d'un arrêt indissociables du dispositif - Absence 
de réparation de la violation alléguée 

* 
* * 

Deux emprunts furent contractés aux Emirats arabes unis afin de financer la 
construction d'un vaste ensemble incluant une école et un centre culturel. Le 
requérant les signa, en sa qualité d'ambassadeur auprès des Emirats arabes unis 
et au nom de l'Ambassade de France, sans avoir toutefois préalablement sollicité 
les pouvoirs légalement requis par les règles de la comptabilité publique. Cette 
irrégularité, relevée par la Cour des comptes, entraîna le renvoi du requérant 
devant la Cour de discipline budgétaire et financière. Celui-ci fut condamné à 
une amende de 2 000 francs français pour avoir contrevenu aux règles relatives à 
l'exécution des recettes et dépenses de l'Etat. Il forma un pourvoi en cassation. Le 
Conseil d'Etat cassa l'arrêt de la cour de discipline pour défaut de motivation et 
renvoya l'affaire à cette même cour. Dans son arrêt, la cour rejeta les griefs fondés 
sur l'article 6 § 1 de la Convention. Elle jugea que le requérant avait enfreint les 
règles relatives à l'exécution des recettes et dépenses de l'Etat et qu'il tombait 
sous le coup des sanctions prévues par la loi. Elle estima toutefois que l'ensemble 
des circonstances particulières de l'affaire était de nature à exonérer le requérant 
de la condamnation à une amende et à le relaxer des fins de la poursuite. L'arrêt 
devint définitif. Le requérant se plaint de l'absence de publicité des débats devant 
la Cour de discipline budgétaire et financière et de la durée de la procédure. 

Exception préliminaire du Gouvernement (perte de la qualité de victime) : le 
dispositif de l'arrêt est indissociable de ses motifs. En l'espèce, bien que concluant 
à la relaxe, l'arrêt considère expressément le requérant comme coupable et 
passible d'une sanction légale; l'arrêt rejette par ailleurs ses griefs fondés sur la 
Convention. Aussi, le fait que le requérant a été finalement exonéré de la peine 
encourue, compte tenu des circonstances particulières de l'affaire, ne peut être 
considéré comme une réparation de la violation alléguée. 
Conclusion : rejet (six voix contre une). 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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En l 'a f fa ire G u i s s e t c. F r a n c e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 
M M E W . T H O M A S S E N , présidente, 
M M . L. F E R R A R I B R A V O , 

R. T U R M E N , 

J . C A S A D E V A L L , 

B . Z U P A N C I C , 

T . PANJÎRV,juges, 
M . B . P A C T E A U , j u £ g ad hoc, 

et de M . M . O'BOYLE, greffier de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil le 5 s e p t e m b r e 2000, 
Rend l ' a r rê t que voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. L'affaire a é té déférée à la Cour , c o n f o r m é m e n t a u x disposi t ions qui 
s ' app l iqua ien t avan t l ' en t r ée en v igueur du Protocole n° 11 à la Conven t ion 
de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 
C o n v e n t i o n » ) 1 , pa r la C o m m i s s i o n e u r o p é e n n e des Dro i t s d e l ' H o m m e 
(«la C o m m i s s i o n » ) le 6 m a r s 1999 (ar t ic le 5 § 4 du Pro tocole n" 11 et 
anc iens ar t ic les 47 et 48 de la C o n v e n t i o n ) . 

2. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n° 33933/96) d i r igée 
con t re la R é p u b l i q u e f rançaise et don t un r e s so r t i s san t de cet E t a t , 
M . J e a n - C l a u d e Guisse t («le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n le 
3 1 ma i 1996 en ve r tu de l ' anc ien ar t ic le 25 de la Conven t i on . 

3 . Le r e q u é r a n t a l légua i t en pa r t i cu l i e r la violat ion de l 'a r t ic le 6 § 1 de 
la C o n v e n t i o n en ra ison de la d u r é e de la p r o c é d u r e et de l ' absence de 
publ ic i té des d é b a t s devan t la C o u r de discipl ine b u d g é t a i r e et financière. 

4. La C o m m i s s i o n a déc la ré la r e q u ê t e p a r t i e l l e m e n t recevable le 
9 m a r s 1998. D a n s son r a p p o r t du 20 oc tobre 1998 (ancien ar t ic le 31 de la 
C o n v e n t i o n ) 2 , elle fo rmule l 'avis qu ' i l y a eu, en l ' espèce , violat ion de 
l 'ar t icle 6 § 1 en raison de la d u r é e de la p r o c é d u r e l i t igieuse (vingt- trois 
voix con t re q u a t r e ) et de l ' absence de publ ic i té des d é b a t s devan t la C o u r 
de discipline b u d g é t a i r e et financière (vingt et une voix con t re six). 

5. Devan t la Cour , le r e q u é r a n t est r e p r é s e n t é p a r M'' G. Delvolve, 
avocat au Conse i l d ' E t a t et à la C o u r de cassa t ion . Le g o u v e r n e m e n t 
f rançais («le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son a g e n t , 

Notes du greffe 
1. Le Protocole n" 11 est entré en vigueur le 1" novembre 1998. 
2. Le rapport est disponible au greffe. 
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M. R. A b r a h a m , d i r e c t e u r des affaires j u r i d i q u e s au m i n i s t è r e des Affaires 
é t r a n g è r e s . 

6. Le 31 m a r s 1999, un collège de la G r a n d e C h a m b r e a déc idé que 
l 'affaire sera i t e x a m i n é e p a r u n e c h a m b r e cons t i t uée au sein de l 'une des 
sect ions de la C o u r . 

7. Le p rés iden t de la C o u r , M. L. W i l d h a b e r , a ensu i t e a t t r i b u é 
l 'affaire à la p r e m i è r e sect ion (ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de 
celle-ci, la c h a m b r e cha rgée d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la 
Conven t ion ) a é té cons t i t uée c o n f o r m é m e n t à l 'ar t icle 26 § 1 a) du 
r è g l e m e n t . La c h a m b r e c o m p r e n a i t de plein droi t M. J . -P . C o s t a , j u g e élu 
a u t i t r e d e la F r a n c e (ar t ic le 27 § 2 de la C o n v e n t i o n et 26 § 1 a) du 
r è g l e m e n t . En ra ison d u d é p o r t de M. Cos t a , le G o u v e r n e m e n t a dés igné 
M. B. P a c t e a u p o u r s iéger en q u a l i t é de j u g e ad hoc (ar t ic les 27 § 2 de la 
C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . P a r la su i te , M""' E. P a l m , e m p ê c h é e , 
a é té r e m p l a c é e p a r M ' m ' W . T h o m a s s e n (ar t ic le 28 § 1 du r è g l e m e n t ) . 

8. Le greffier a reçu le m é m o i r e du r e q u é r a n t le 25 j u in 1999 et celui 
du G o u v e r n e m e n t le 2 ju i l le t 1999. 

9. Le 12 oc tobre 1999, la C o u r a déc idé , ap r è s consu l t a t ion des pa r t i e s , 
qu ' i l n 'y avait pas lieu de t e n i r u n e aud ience (ar t ic le 59 § 2 du r è g l e m e n t ) . 

10. Avec l ' au to r i sa t ion du p r é s i d e n t , le r e q u é r a n t a p rodu i t des 
observa t ions c o m p l é m e n t a i r e s le 24 j a n v i e r 2000. 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

11. Le r e q u é r a n t fut a m b a s s a d e u r de F rance a u p r è s des E m i r a t s 
a r a b e s unis de d é c e m b r e 1977 à m a r s 1982. 

12. A l 'occasion de l ' e x a m e n des c o m p t e s et de la ges t ion de la mission 
la ïque f rançaise et de la fondat ion scolaire et cu l tu re l l e à vocat ion 
i n t e r n a t i o n a l e pour les a n n é e s 1976 à 1983, la C o u r des c o m p t e s eu t 
conna i s sance de diverses i r r égu l a r i t é s d a n s les o p é r a t i o n s de 
cons t ruc t ion d 'un é t a b l i s s e m e n t scolaire à Abou Dhab î . 

13. L'école française d 'Abou Dhab ï , gé r ée pa r une associa t ion de 
p a r e n t s d 'élèves p r o p r i é t a i r e des locaux, é ta i t i m p l a n t é e depu i s 1974 sur 
un t e r r a i n a p p a r t e n a n t à l 'E ta t f rançais . 

14. En m a r s 1981, les a u t o r i t é s locales d e m a n d è r e n t q u e le t e r r a i n soit 
r emi s , le 30 j u i n su ivant , à la d ispos i t ion de la munic ipa l i t é d 'Abou Dhabî , 
en é c h a n g e d 'un a u t r e t e r r a i n s i tué à l ' ex té r i eu r de la ville, d a n s le 
q u a r t i e r des a m b a s s a d e s . C e t é c h a n g e fut app rouvé pa r la commiss ion 
in t e rmin i s t é r i e l l e c o m p é t e n t e . 

15. Sur ce t e r r a i n , de n o u v e a u x b â t i m e n t s furent édifiés qui p e r m i r e n t 
d ' a s s u r e r la r e n t r é e scolaire 1981-1982. Ce t é t a b l i s s e m e n t , qui est 
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au jou rd ' hu i le lycée Louis -Mass ignon , n ' é ta i t q u e la p r e m i è r e réa l i sa t ion 
d ' une o p é r a t i o n plus vas te qu i , sous le n o m de « M a i s o n de la cu l tu re 
f ranco-arabe C h e i k h Kha l i f a» , c o m p r e n d é g a l e m e n t un c e n t r e cu l tu re l 
e t u n c e n t r e de loisirs. 

16. L ' opé ra t i on de cons t ruc t i on du c e n t r e fit l 'objet de d e u x e m p r u n t s 
d 'un m o n t a n t de qu inze mil l ions de d i r h a m s (soit envi ron dix-sept mill ions 
de francs français (FRF)) chacun , con t r ac t é s e n j u i n 1980 et m a i 1981 pour 
u n e d u r é e respect ive d e dix et vingt ans au t a u x de 4 % , r é d u i t pa r la sui te 
à 2 %, a u p r è s d u G o u v e r n e m e n t de l 'Emi ra t d 'Abou Dhabï . 

17. Ces e m p r u n t s , e n g a g e a n t l 'E ta t , furent s ignés pa r le r e q u é r a n t , en 
sa q u a l i t é d ' a m b a s s a d e u r et a u n o m de l 'Ambassade de F r a n c e . Toutefo is , 
le r e q u é r a n t n e sollicita a u c u n pouvoir en vue de ces s i g n a t u r e s , en 
infract ion a u x règles d ' exécu t ion des r e c e t t e s et d é p e n s e s de l 'Eta t , 
infract ion visée à l 'ar t ic le L. 313-1 du code des j u r id i c t i ons financières 
t e n d a n t à s a n c t i o n n e r les fau tes de ges t ion commises à l ' égard de l 'Eta t 
et de diverses collectivités et p o r t a n t c réa t ion d ' une C o u r de discipline 
b u d g é t a i r e et financière. 

18. P a r décis ion du 15 février 1984, la C o u r des c o m p t e s , fa isant sui te à 
« l ' e x a m e n des c o m p t e s et de la ges t ion de la miss ion la ïque f rançaise et de 
la fondat ion scolaire et cu l tu re l l e i n t e r n a t i o n a l e pour les exercices 1976 à 
1983», déc ida de dé fé re r le r e q u é r a n t d e v a n t la C o u r d e discipline 
b u d g é t a i r e et f inancière . C e t t e décis ion, dont le r e q u é r a n t ne fut pas 
in formé, fut e n r e g i s t r é e au greffe de la C o u r de discipl ine b u d g é t a i r e et 
f inancière le 9 aoû t 1984. 

19. A c o m p t e r du 3 ju i l l e t 1986, d a t e de l ' a r r ê t é m e t t a n t fin à ses 
fonctions d ' a m b a s s a d e u r en Bolivie, pos te qu ' i l avai t occupé ap rè s celui 
des E m i r a t s a r a b e s un is , le r e q u é r a n t , tou t en c o n t i n u a n t à percevoi r son 
t r a i t e m e n t de base , sans i n d e m n i t é , n 'ob t in t plus ni af fecta t ion, ni 
a v a n c e m e n t . 

20. Le 11 février 1987, le p r o c u r e u r g é n é r a l p rès la C o u r des c o m p t e s , 
e x e r ç a n t les fonct ions de min i s t è r e publ ic p rès la C o u r de discipline 
b u d g é t a i r e et f inanc iè re , d e m a n d a l ' ouve r tu re de l ' i n s t ruc t ion et la 
n o m i n a t i o n d ' un r a p p o r t e u r , lequel fut dés igné p a r le p r é s i d e n t le 9 m a r s 
1987. Le r e q u é r a n t , avisé le 10 j u i n 1987 de l ' ouve r tu re d ' u n e ins t ruc t ion 
et de son droi t de c o n s t i t u e r avocat , fut e n t e n d u pa r le r a p p o r t e u r les 
25 j u i n et 3 ju i l l e t 1987. Le 13 avril et le 4 n o v e m b r e 1988, les min i s t r e s 
des Affaires é t r a n g è r e s et d u B u d g e t firent r e s p e c t i v e m e n t p a r v e n i r leur 
avis. 

21 . P a r décis ion du 15 n o v e m b r e 1988, le p r o c u r e u r g é n é r a l p rononça 
le renvoi du r e q u é r a n t devan t la C o u r de discipline b u d g é t a i r e et 
f inancière pour y ê t re j u g é . 

22. Le 7 février 1989, le r e q u é r a n t fut in formé pa r le p r é s iden t de la 
C o u r de discipline b u d g é t a i r e et f inancière de ce qu ' i l pouvai t p r e n d r e 
conna i s sance du doss ier au s e c r é t a r i a t de la cour . 
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23. Le 24 m a r s 1989, le r e q u é r a n t déposa son m é m o i r e en défense au 
greffe de la cour . 

24. Le 11 avril 1989, le r e q u é r a n t déposa une p la in te con t re X a u p r è s 
du p r o c u r e u r de la R é p u b l i q u e près le t r i b u n a l de g r a n d e i n s t ance de 
Par i s , v isant le r e t r a i t de fonds de l 'associat ion cu l tu re l l e F r a n c e - E m i r a t s 
a r a b e s unis ap rès son d é p a r t d 'Abou Dhab î . 

25. Le 13 avril 1989, il d e m a n d a à la cour de surseoi r à s t a t u e r j u s q u ' à 
ce qu ' i l ait é té s t a t u é dé f in i t ivement sur la p la in te p réc i t ée et sollicita un 
s u p p l é m e n t d ' i n fo rma t ion afin d ' ob ten i r , d ' une p a r t , du m i n i s t è r e des 
Affaires é t r a n g è r e s la c o m m u n i c a t i o n de divers r e n s e i g n e m e n t s et 
d o c u m e n t s c o m p l é m e n t a i r e s e t , d ' a u t r e p a r t , de la C o u r des c o m p t e s la 
t r ansmis s ion des r a p p o r t s à l 'occasion desque l s le déféré avait é t é déc idé . 

26. P a r a r r ê t du 17 avril 1989, notifié au r e q u é r a n t le 3 oc tobre 1989, 
la C o u r de discipline b u d g é t a i r e et financière r e j e t a sa d e m a n d e au 
mot i f q u e «(.. .) les d o c u m e n t s c o n t e n u s d a n s le doss ier d ' i n s t ruc t i on 
[ é t a i en t ] suff isants p o u r p e r m e t t r e à la cour de s t a t u e r sans qu ' i l y 
ait l ieu de r é c l a m e r d ' a u t r e s pièces , ni d ' a t t e n d r e la sui te d o n n é e à 
la p la in te s u s m e n t i o n n é e » . Elle c o n d a m n a le r e q u é r a n t à une a m e n d e 
de 2 000 F R F pour avoir c o n t r e v e n u aux règles re la t ives à l ' exécut ion des 
r ece t t e s et d é p e n s e s de l 'Eta t . 

27. Le 4 d é c e m b r e 1989, le r e q u é r a n t saisit le Consei l d 'E t a t d ' un 
pourvoi en cassa t ion e t , le 4 avri l 1990, il p roduis i t u n m é m o i r e ampliat i f . 

28. Déc la ré admiss ib le par le Conse i l d 'E t a t le 25 j a n v i e r 1991, le 
pourvoi fut c o m m u n i q u é les 14 février et 18 avril 1991 aux min i s t r e s du 
Budge t et des Affaires é t r a n g è r e s qu i p rodu i s i r en t leurs m é m o i r e s en 
défense , r e s p e c t i v e m e n t le 11 avril et le 3 s e p t e m b r e 1991. 

29. Le 22 ju i l l e t 1991, le doss ier fut c o m m u n i q u é à l 'avocat du 
r e q u é r a n t afin qu ' i l p roduise son m é m o i r e en rép l ique . 

30. Pa r a r r ê t du 29 d é c e m b r e 1993, le Conse i l d 'E t a t cassa l ' a r rê t du 
17 avril 1989 de la C o u r de discipl ine b u d g é t a i r e et financière aux mot i f s : 

« [que le requérant] avait soutenu, devant la Cour de discipline budgétaire et 
financière, que le déféré du 15 février 1984 par lequel la deuxième chambre de la Cour 
des comptes avait décidé de saisir la Cour de discipline budgétaire et financière en 
application de l'article 16 de la loi du 25 septembre 1948 modifiée était entaché 
d'irrégularités; que le moyen soulevé devant la Cour de discipline budgétaire et 
financière par [le requérant] doit être regardé comme une fin de non-recevoir opposée 
à la procédure engagée à [son] encontre (...) ; qu'en omettant de statuer sur cette fin de 
non-recevoir, la Cour de discipline budgétaire et financière a entaché sa décision d'un 
défaut de motivation; que [le requérant] est dès lors fondé à en demander l'annulation 
(•••)» 

3 1 . L'affaire fut à nouveau renvoyée devan t la C o u r de discipl ine 
b u d g é t a i r e et f inancière et e n r e g i s t r é e au greffe de lad i te cour le 
24 j a n v i e r 1994. 
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32. Pa r courr ie r en d a t e du 4 j anv ie r 1995, le p rés iden t de la C o u r de 

discipline budgé t a i r e et f inancière informa le r e q u é r a n t de ce qu' i l pouvai t 

p r e n d r e connaissance d u dossier au sec ré ta r i a t de la cour . N é a n m o i n s ce t te 

l e t t r e fut r e t o u r n é e avec la m e n t i o n « n ' hab i t e pas à l ' adresse ind iquée ». U n 

nouveau cour r ie r fut ad res sé au r e q u é r a n t le 23 j anv ie r 1995. 

33 . Le 20 m a r s 1995, le r e q u é r a n t d é p o s a son m é m o i r e à la C o u r de 

discipl ine b u d g é t a i r e et financière et c o m p a r u t le 12 avril 1995. 

34. Après l ' aud ience , au cours de laquel le furen t e n t e n d u s 

success ivement le r a p p o r t e u r , le p r o c u r e u r g é n é r a l en ses conclusions, le 

r e q u é r a n t ass is té de son avocat en ses expl ica t ions , le p r o c u r e u r g é n é r a l en 

ses réqu is i t ions et enfin l 'avocat du r e q u é r a n t en sa p la idoi r ie , le r e q u é r a n t 

et son conseil ayan t eu la pa ro le les d e r n i e r s , la C o u r de discipline 

b u d g é t a i r e et f inancière s t a t u a p a r a r r ê t du 12 avril 1995, notif ié le 

28 d é c e m b r e su ivant . Sur les moyens t i rés de la viola t ion de l 'ar t icle 6 § 1 

de la Conven t i on e u r o p é e n n e des Dro i t s de l ' H o m m e elle conclut : 

«Considérant que la défense se réfère à la convention précitée, notamment à son 
article 6 § 1, dans la mesure où la Cour serait appelée à décider soit des contestations 
sur des droits et obligations de caractère civil, soit du bien-fondé de toute accusation en 
matière pénale ; qu'à ce titre, [le requérant] aurait droit à ce que sa cause soit entendue 
publiquement et dans un délai raisonnable; qu'en l'occurrence, la procédure aurait 
dépassé le délai raisonnable, plus de dix ans s'étanl écoulés entre la décision de déféré 
enregistrée au Parquet de la Cour le 9 août 1984 et la lettre, en date du 21 mars 1995, 
de M"u' le Procureur général de la République, citant [le requérant] à comparaître le 
12 avril 1995; que, dès lors, en raison de la durée excessive de la procédure, l'action 
serait prescrite et la procédure nulle tant en application de la convention européenne 
susvisée que de l'article 30 de la loi du 25 septembre 1948 modifiée ; 

Considérant que les amendes prononcées en application de la loi du 25 septembre 
1948 par la Cour de discipline budgétaire et financière n'interviennent pas dans le 
cadre d'une contestation sur les droits ou obligations de caractère civil ni dans celui 
d'une accusation en matière pénale; qu'elles sont ainsi en dehors du champ 
d'application des dispositions du paragraphe 1 de l'article 6 de la convention (...); que 
le requérant ne peut donc utilement se prévaloir de ces dispositions de la convention 
pour soutenir que la procédure aurait été irrégulière faute, pour la décision attaquée, 
d'avoir été prise à la suite d'une audience publique; qu'en conséquence, la Cour se doit 
d'appliquer le dernier alinéa de l'article 23 de la loi du 25 septembre 1948 modifiée 
[L. 314-15], en vertu duquel les audiences de la Cour ne sont pas publiques; 

Considérant que le délai de prescription de cinq années révolues, institué par 
l'article 30 de la loi du 25 septembre 1948 modifiée, se compte du jour où a été commis 
le fait de nature à donner lieu à l'application des sanctions prévues par ladite loi - soit le 
21 juin 1980 - jusqu'à la saisine de la Cour, en l'espèce par déféré de la Cour des 
comptes, du 9 août 1984; qu'ainsi la prescription (...) n'est pas acquise ; (...) » 

35. Pu is , ap r è s avoir r appe l é les faits à c h a r g e con t r e le r e q u é r a n t , la 

C o u r de discipl ine b u d g é t a i r e et f inancière e s t i m a qu ' i l avai t enfre in t les 

règles re la t ives à l ' exécut ion des r ece t t e s de l 'E ta t et qu ' i l t o m b a i t sous le 

coup des sanc t ions p révues pa r la loi. A cet éga rd , elle r e l ev a : 
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«[que le requérant] a signe successivement deux contrats de prêt en tant 
qu'ambassadeur de France sans avoir préalablement reçu d'instruction à cet effet du 
ministère des Affaires étrangères; qu'au demeurant il n'avait aucune compétence pour 
ce faire, seul le ministre des Finances étant habilité, aux termes de l'ordonnance du 
2 janvier 1959 portant loi organique relative aux lois de finances, à exécuter les 
opérations d'emprunt conformément aux autorisations générales données chaque 
année par les lois de finances; mais qu'agissant apparemment dans le cadre de ses 
attributions, l'ambassadeur, par l'engagement qu'il avait contracté, imposait à l'Etat 
français le risque d'avoir à en supporter les éventuelles conséquences dommageables ; 

(...) 

Considérant cependant que [le requérant] a dû faire face avec urgence à la situation 
créée par la volonté de la municipalité et de l'Emirat d'Abou Dhabï de reprendre le 
terrain sur lequel était édifiée l'école française dont, au demeurant, les capacités 
d'accueil étaient reconnues insuffisantes ; que les initiatives [du requérant] ont permis, 
dans de bonnes conditions, l'ouverture tenue pour nécessaire du lycée à la rentrée 
scolaire de septembre 1981; que l'administration centrale du ministère des Affaires 
étrangères n'a réagi qu'avec lenteur à ses correspondances et sans que ses différents 
services agissent de façon coordonnée; que tout au long du montage de l'opération, [le 
requérant] a reçu les encouragements du ministre et de son cabinet ;» 

36. La cour cons idé ran t q u e l ' ensemble des c i rcons tances r a p p e l é e s ci-
dessus é t a i e n t de n a t u r e à e x o n é r e r le r e q u é r a n t de la c o n d a m n a t i o n à 
u n e a m e n d e , celui-ci fut re laxé des fins de la pou r su i t e . 

37. C o m p t e t e n u de la re laxe p r o n o n c é e , cet a r r ê t de la C o u r de 
discipl ine b u d g é t a i r e e t f inancière é t a i t insuscept ib le de r ecou r s d e v a n t 
le Consei l d ' E t a t . 

38 . En dépi t de la r e l axe p r o n o n c é e , a u c u n e propos i t ion d 'a f fec ta t ion 
ne fut faite au r e q u é r a n t . En février 1997, il fut mis à la r e t r a i t e avec le 
g r a d e et l 'échelon qu ' i l avai t a t t e i n t s en 1978. 

IL LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

39. Le pr inc ipe de s é p a r a t i o n des o r d o n n a t e u r s et des c o m p t a b l e s 
cons t i tue l 'un des f o n d e m e n t s essen t ie l s et c a r a c t é r i s t i q u e s du droi t 
français de la comptab i l i t é p u b l i q u e . 

40. T o u t e o p é r a t i o n b u d g é t a i r e d ' un o r g a n i s m e public exige l ' in
t e rven t ion successive de d e u x a g e n t s : l ' o r d o n n a t e u r qu i a l ' ini t ia t ive des 
r e c e t t e s e t d e s d é p e n s e s , e t le c o m p t a b l e qu i est p r é p o s é a u x recou
v r e m e n t s et aux p a i e m e n t s . 

4 1 . La loi n" 48-1484 du 25 s e p t e m b r e 1948 i n s t a u r a , pour les 
o r d o n n a t e u r s publics qui j u s q u ' à ce t t e d a t e é t a i en t pass ibles de seules 
sanc t ions disc ipl inai res en t a n t q u e fonc t ionna i res ou b ien de sanc t ions 
péna l e s , u n e j u r id i c t i on spécia l isée , la C o u r de discipl ine b u d g é t a i r e et 
f inancière , i n d é p e n d a n t e de la C o u r des c o m p t e s , mais ayan t avec elle 
des liens é t ro i t s . 
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42. Les d isposi t ions de ce t t e loi, p lus ieurs fois modif iée , ont fait l 'objet 
d 'une codification pa r u n e loi n° 95-851 du 24 ju i l le t 1995, et cons t i t uen t 
d é s o r m a i s la pa r t i e législat ive du livre III du code des ju r id ic t ions 
f inancières re la t ive aux ins t i tu t ions associées à la C o u r des c o m p t e s . Le 
t i t r e I e r de ce livre III est consacré à la C o u r de discipl ine b u d g é t a i r e et 
f inancière . 

A. T i t r e I e r - La C o u r d e d i s c i p l i n e b u d g é t a i r e e t f i n a n c i è r e 

1. Chapitre I" - Organisation 

43. Les d isposi t ions p e r t i n e n t e s se l isent ainsi : 

Article L. 311-2 (article 11 de la loi de 1948) 

« La Cour est composée comme suit : 

- Le premier président de la Cour des comptes, président ; 

- Le président de la section des finances du Conseil d'Etat, vice-président ; 

- Deux conseillers d'Etat ; 

- Deux conseillers maîtres à la Cour des comptes. 

(...)». 

Article L. 311-3 (article II de la loi de 1948) 

«Les conseillers d'Etat et conseillers maîtres à la Cour des comptes sont nommés à la 
Cour par décret pris en conseil des ministres pour une durée de cinq ans. (...) » 

Article L. 311-4 (article 12 de la loi de 1948) 

«Les fonctions de ministère public près la Cour sont remplies par le procureur 
général près la Cour des comptes, assisté d'un avocat général et, s'il y a lieu, d'un ou 
deux commissaires du Gouvernement choisis parmi les magistrats de la Cour des 
comptes.» 

Article L. 311-5 (article 13 de la loi de 1948) 

« L'instruction des affaires est confiée à des rapporteurs choisis parmi les membres du 
Conseil d'Etat et de la Cour des comptes. » 

2. Chapitre II— Personnes justiciables de la Cour 

44. Les d ispos i t ions p e r t i n e n t e s p révo ien t : 

Article L. 312-1.-I (article 1e r de la loi de 1948) 

«Est justiciable de la Cour [de discipline budgétaire et financière] : 
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b) Tout fonctionnaire ou agent civil ou militaire de l'Etat, des collectivités 
territoriales, de leurs établissements publics ainsi que des groupements des 
collectivités territoriales ; 

c) Tout représentant, administrateur ou agent des autres organismes qui sont 
soumis soit au contrôle de la Cour des comptes, soit au contrôle d'une chambre 
régionale des comptes. 

( . . . ) > » 

3. Chapitre III - Infractions et sanctions 

45. Les infract ions et leurs sanc t ions sont définies p a r les a r t ic les 

L. 313-1 à L. 313-14 (ar t ic les 2 à 9 de la loi de 1948). Les a r t ic les 

p e r t i n e n t s sont en l 'espèce les a r t ic les L. 313-1 , L. 313-4 et L. 313-6 qui 

d i sposen t : 

Article L. 313-1 

«Toute personne visée à l'article L. 312-1 qui aura engagé une dépense sans respecter 
les règles applicables en matière de contrôle financier portant sur l'engagement des 
dépenses sera passible d'une amende dont le minimum ne pourra être inférieur à 
1 000 F et dont le maximum pourra atteindre le montant du traitement ou salaire brut 
annuel qui lui était alloué à la date à laquelle le fait a été commis. » 

Article L. 313-4 

«Toute personne visée à l'article L. 312-1 qui, en dehors des cas prévus aux articles 
précédents, aura enfreint les règles relatives à l'exécution des recettes et des dépenses 
de l'Etat ou des collectivités, établissements et organismes mentionnés à ce même 
article ou à la gestion des biens leur appartenant ou qui, chargée de la tutelle desdites 
collectivités, desdits établissements ou organismes, aura donné son approbation aux 
décisions incriminées sera passible de l'amende prévue à l'article L. 313-1. 

( . . .)» 

Article L. 316-6 

«Toute personne visée à l'article L. 312-1 qui, dans l'exercice de ses fonctions ou 
attributions, aura, en méconnaissance de ses obligations, procuré à autrui un avantage 
injustifié, pécuniaire ou en nature, entraînant un préjudice pour le Trésor, la collectivité 
ou l'organisme intéressé, ou aura tenté de procurer un tel avantage sera passible d'une 
amende dont le minimum ne pourra être inférieur à 2 000 F et dont le maximum pourra 
atteindre le double du montant du traitement ou salaire brut annuel qui lui était alloué 
à la date de l'infraction.» 

4. Chapitre IV - Procédure devant la Cour [de discipline budgétaire et 
financière] 

46. Saisine: l 'ar t ic le L. 314-1 (ar t ic le 16 de la loi d e 1948) défini t les 

p e r s o n n e s qui ont qua l i t é p o u r sais ir la cour . Il s 'agit , en p r e m i e r lieu, 

des p r é s iden t s des deux a s s e m b l é e s législat ives et des m i n i s t r e s . E n 
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second lieu, il s 'agit , n o t a m m e n t , de la C o u r des c o m p t e s et du p r o c u r e u r 
g é n é r a l près la C o u r des c o m p t e s , en sa qua l i t é de m i n i s t è r e publ ic près 
la C o u r de discipline b u d g é t a i r e et financière. L 'essen t ie l des saisines 
provient , en fait, de la C o u r des c o m p t e s . Aux t e r m e s de l 'ar t icle 
L. 314-2, la cour ne peu t ê t r e saisie ap rès l ' exp i ra t ion d ' un déla i de cinq 
a n n é e s révolues à c o m p t e r du j o u r où a u r a é té c o m m i s le fait de n a t u r e à 
d o n n e r lieu à l ' appl ica t ion des sanc t ions p révues pa r le p r é s e n t t i t r e . 

47. Réquisitoire : la sais ine de la cour s 'effectue p a r l ' i n t e r m é d i a i r e du 
p r o c u r e u r géné ra l . En appl ica t ion de l 'ar t ic le L. 314-3 (ar t ic le 17 de la loi 
de 1948), le p r o c u r e u r g é n é r a l peu t p rocéde r au c l a s s emen t de l 'affaire. 
D a n s le cas c o n t r a i r e , il t r a n s m e t p a r un « r é q u i s i t o i r e » le doss ier au 
p ré s iden t de la cour . 

48 . Instruction : le p r é s iden t , au reçu du réqu i s i to i r e , dés igne p a r m i les 
r a p p o r t e u r s a u p r è s de la cour celui qu i est c h a r g é d ' i n s t ru i r e l 'affaire. «A 
la di l igence du min i s t è r e publ ic» , les p e r s o n n e s sont aver t ies de 
l ' ouve r tu re d ' une ins t ruc t ion . Le r a p p o r t e u r , en appl ica t ion de l 'ar t icle 
L. 314-4 (ar t ic le 18 d e la loi de 1948), d ispose des plus l a rges pouvoirs 
d ' inves t iga t ion a u p r è s des o r g a n i s m e s conce rnés . Il a le dro i t de recour i r 
à des fonc t ionna i res p o u r effectuer des e n q u ê t e s . Il peu t e n t e n d r e les 
in t é res sés en p r é s e n c e d ' un greffier, un procès-verba l de l ' audi t ion est 
d re s sé . Les p e r s o n n e s mises en cause ont la possibi l i té de se faire ass is te r 
d ' un avocat . Le r a p p o r t e u r est e n t i è r e m e n t l ibre d a n s le d é r o u l e m e n t de 
l ' ins t ruc t ion , dont il doi t s i m p l e m e n t t en i r in formé le p r o c u r e u r géné ra l . 

49. Avis des ministres: lo rsque l ' ins t ruc t ion est close, « le dossier est 
soumis au p r o c u r e u r g é n é r a l » qu i peu t , en app l ica t ion de l 'a r t ic le L. 314-
4 (ar t ic le 18 de la loi de 1948), p rocéde r au c l a s semen t de l 'affaire. D a n s 
l ' hypothèse inverse où le p r o c u r e u r décide de pou r su iv re , le doss ier est 
soumis au m i n i s t r e c h a r g é des f inances et au m i n i s t r e don t d é p e n d 
l 'agent mis en cause , qu i d isposent d ' u n dé la i fixé p a r le p rés iden t et qui 
ne peu t ê t r e infér ieur à u n mois p o u r p r o d u i r e l eur avis. Ce déla i passé , la 
p r o c é d u r e peu t ê t r e poursu iv ie . 

50. Décision de renvoi : ap r è s r écep t ion des r éponses min is té r ie l l es ou à 
l ' exp i ra t ion du dé la i i m p a r t i , le doss ier est t r a n s m i s au p r o c u r e u r géné ra l 
qui d ispose d ' un déla i de qu inze j o u r s p o u r p r o n o n c e r le c l a s s emen t de 
l 'affaire ou son renvoi d e v a n t la cour . 

5 1 . Avis des commissions paritaires : l 'ar t icle L. 314-8 (ar t ic le 22 de la loi de 
1948) dispose q u ' e n cas de renvoi devan t la cour , « le doss ier est 
c o m m u n i q u é à la commiss ion a d m i n i s t r a t i v e p a r i t a i r e c o m p é t e n t e 
s i égean t en fo rmat ion disc ipl inai re ou é v e n t u e l l e m e n t à la fo rma t ion qui 
en t i en t lieu, s'il en exis te u n e » . Celle-ci dispose d ' u n mois pour se 
p rononce r . En cas d ' absence d 'avis , « la C o u r peu t s t a t u e r » . 

52. Audience de jugement: l 'ar t icle L. 314-8 (ar t ic le 22 de la loi de 1948) 
dispose q u ' à l ' issue d e la consu l t a t ion de la commiss ion pa r i t a i r e 
l ' in té ressé est avisé qu ' i l peu t p r e n d r e conna i s sance de son dossier dans 
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u n dé la i de qu inze j o u r s ; d a n s le mois qui suit la c o m m u n i c a t i o n du 
doss ier , l ' in té ressé peu t é tab l i r un m é m o i r e . 

53 . Au t e r m e de ce t t e p r o c é d u r e se dé rou l e Yaudience, don t le rôle est 
« p r é p a r é p a r le min i s t è r e publ ic et a r r ê t é p a r le p r é s i d e n t » . L 'a r t i c le 
L. 314-13 (ar t ic le 23 de la loi de 1948) dispose q u e « la C o u r ne peu t 
v a l a b l e m e n t dé l i bé r e r q u e si q u a t r e au moins de ses m e m b r e s sont 
p r é s e n t s » . L 'a r t ic le L. 314-12 prévoit que «le r a p p o r t e u r a voix 
consu l ta t ive d a n s les affaires qu ' i l r a p p o r t e » , celui-ci est donc p r é s e n t à 
l ' aud ience , où il « r é s u m e son r a p p o r t é c r i t » et pa r t i c ipe é g a l e m e n t au 
dé l ibé ré . 

54. Droits de la défense: avan t la sa is ine de la cour , l ' in té ressé 
n ' i n t e rv i en t pas d a n s la p r o c é d u r e . P e n d a n t l ' ins t ruc t ion , la loi prévoi t 
q u e l ' in té ressé est success ivement avisé de la mise en cause et d e la 
possibil i té de recours à un avocat , et enfin mis en m e s u r e , ap r è s 
c o m m u n i c a t i o n du dossier , de p rodu i r e un m é m o i r e en défense . A 
l ' aud ience , l ' i n té ressé a la possibi l i té de faire c i ter des t é m o i n s , de 
r ecour i r au m i n i s t è r e d 'un avocat , et lui ou son r e p r é s e n t a n t p r e n d la 
paro le en de rn i e r , c o m m e le prévoi t la loi. 

55 . L 'a r t i c le L. 314-15 (ar t ic le 23 de la loi de 1948) dispose q u e les 
aud iences ne sont pas pub l iques . 

56. L 'a r t ic le L. 314-20 prévoi t q u e : 

«Les arrêts par lesquels la Cour prononce des condamnations peuvent, dès qu'ils ont 
acquis un caractère définitif, être publiés, en tout ou partie, sur décision de la Cour, au 

Journal officiel de la République française.» 

B. J u r i s p r u d e n c e 

57. D a n s un a r r ê t r e n d u le 30 oc tobre 1998 (affaire Lorenz i ) , le Consei l 
d 'E ta t cons idéra q u e : 

« (...) quand elle est saisie d'agissements pouvant donner lieu aux amendes prévues 
par la loi susvisée du 25 septembre 1948, la cour de discipline budgétaire et financière 
doit être regardée comme décidant du bien-fondé d'«accusations en matière pénale» au 
sens des stipulations précitées de la Convention européenne de sauvegarde des droits de 
l'homme et des libertés fondamentales, et doit, dès lors, siéger en séance publique sans 
que puissent y faire obstacle les dispositions susrappelées du code des juridictions 
financières ou de l'article 23 de la loi du 25 septembre 1918.» 

E N D R O I T 

I. SUR LES V I O L A T I O N S A L L É G U É E S DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

58. Le r e q u é r a n t se p la in t de l ' absence de publ ic i té des d é b a t s devan t 
la C o u r de discipl ine b u d g é t a i r e et financière, ainsi que de la d u r é e de la 
p r o c é d u r e l i t ig ieuse. Il a l lègue la viola t ion de l 'ar t icle 6 § 1, libellé ainsi : 



ARRÊT GUISSET c. FRANCE 189 

«Toute personne a droit à ce que sa cause soit entendue (...) dans un délai 
raisonnable, par un tribunal (...) qui décidera, soit des contestations sur ses droits et 
obligations de caractère civil, soit du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. Le jugement doit être rendu publiquement, mais l'accès de la salle 
d'audience peut être interdit à la presse et au public pendant la totalité ou une partie du 
procès dans l'intérêt de la moralité, de l'ordre public ou de la sécurité nationale dans une 
société démocratique, lorsque les intérêts des mineurs ou la protection de la vie privée 
des parties au procès l'exigent, ou dans la mesure jugée strictement nécessaire par le 
tribunal, lorsque dans des circonstances spéciales la publicité serait de nature à porter 
atteinte aux intérêts de la justice.» 

59. La C o u r soul igne d ' e m b l é e q u e l 'ar t ic le 6 § 1 est appl icable à la 
p r o c é d u r e l i t ig ieuse , d a n s la m e s u r e où la C o u r de discipline b u d g é t a i r e 
e t f inancière «do i t ê t r e r e g a r d é e c o m m e déc idan t du bien-fondé 
d ' « a c c u s a t i o n s en m a t i è r e p é n a l e » au sens de la Conven t ion , c o m m e le 
rappe l le la j u r i s p r u d e n c e du Consei l d ' E t a t p réc i t ée . 

A. S u r l ' a b s e n c e d e p u b l i c i t é d e s d é b a t s d e v a n t la C o u r d e 
d i s c i p l i n e b u d g é t a i r e e t f i n a n c i è r e 

/. Thèses des parties 

60. Le G o u v e r n e m e n t fait valoir , c o m m e déjà devan t la Commiss ion , 
q u e le r e q u é r a n t ne peu t se p r é t e n d r e v ic t ime d ' u n e viola t ion de la 
Conven t i on a u sens de l 'ar t ic le 34 pu i sque , p a r a r r ê t du 12 avril 1995, la 
C o u r de discipline b u d g é t a i r e et f inancière p r o n o n ç a sa r e l axe . 

61 . Il r appe l l e en effet q u ' a u x t e r m e s de la j u r i s p r u d e n c e des o rganes 
de la Conven t ion , un r e q u é r a n t n ' ayan t pas fait l 'objet d ' un cons t a t de 
culpabi l i té d a n s le c ad re des p r o c é d u r e s don t il se p la in t ou ayant vu les 
décisions de j u s t i c e en cause a n n u l é e s ne peu t se p r é t e n d r e v ic t ime d 'une 
violat ion de la C o n v e n t i o n au sens de l 'ar t icle 34, que l s q u ' a i e n t é té 
les moti fs ayan t a b o u t i à c e t t e e x o n é r a t i o n de cu lpabi l i té ( a r r ê t Adolf 
c. Au t r i che du 26 m a r s 1982, sér ie A n° 49, pp . 17-19, §§ 35 à 41) . 

62. E n l 'espèce, le G o u v e r n e m e n t e s t ime que le r e q u é r a n t ne saura i t 
se p l a ind re de la p r e m i è r e p r o c é d u r e ayan t abou t i à sa c o n d a m n a t i o n à 
u n e pe ine d ' a m e n d e de 2 000 francs f rançais (FRF) pa r la C o u r de 
discipline b u d g é t a i r e et f inancière , l ' a r rê t en cause du 3 oc tobre 1989 
ayant é té a n n u l é p a r le Conse i l d 'E t a t pour défau t de mo t iva t ion le 
29 d é c e m b r e 1993. La viola t ion du p r inc ipe de publ ic i té des aud iences 
fit ainsi de facto l 'objet d ' une r é p a r a t i o n pa r la h a u t e ju r id i c t ion , ô t an t 
au r e q u é r a n t t ou t e q u a l i t é pour en t i r e r a r g u m e n t devan t la Cour . 

63 . S 'ag issant de la seconde p r o c é d u r e d e v a n t la C o u r de discipline 
b u d g é t a i r e et financière, le G o u v e r n e m e n t r appe l l e q u e le r e q u é r a n t 
bénéficia d ' un a r r ê t p r o n o n ç a n t sa r e l axe des fins de p o u r s u i t e s , en da te 
du 12 avril 1995. 
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64. A cet éga rd , le G o u v e r n e m e n t soul igne q u e , si la C o u r de discipl ine 
b u d g é t a i r e et f inancière a c o n s t a t é que le r e q u é r a n t avait «enf re in t les 
règles re la t ives à l ' exécut ion des r e c e t t e s de l 'E ta t et qu ' i l t o m b j a i t ] sous 
le coup des sanc t ions p révues pa r l 'ar t icle 5 de la loi du 25 s e p t e m b r e 1948 
modif iée », ce cons ta t d ' infract ion de la légis la t ion n ' é q u i v a u t n u l l e m e n t à 
u n e d é c l a r a t i o n de cu lpabi l i té . En effet, en droi t i n t e r n e , u n e re l axe 
cons t i tue p r é c i s é m e n t , p a r déf ini t ion, u n e e x o n é r a t i o n to ta le de 
cu lpabi l i t é . 

65 . Le r e q u é r a n t c o m b a t ce t t e t hè se . Il e s t ime au co n t r a i r e q u ' e n dépi t 
de sa r e l axe il a fait l 'objet d ' une d é c l a r a t i o n de cu lpab i l i t é , pu i sque 
l ' infract ion a é té e x p r e s s é m e n t c o n s t a t é e p a r la cour . Il en veut pour 
p reuve le fait q u e j u s q u ' à son d é p a r t à la r e t r a i t e il n 'ob t in t p lus a u c u n e 
p r o m o t i o n ou affectat ion. A cet éga rd , il e s t ime que le secre t qu i e n t o u r a 
la p r o c é d u r e , en l ' absence d ' aud ience pub l ique , a cc réd i t a d a n s son mi l ieu 
profess ionnel l ' idée qu ' i l é ta i t coupable puisqu ' i l é ta i t aussi s é v è r e m e n t 
c o n d a m n é d a n s le d é r o u l e m e n t de sa c a r r i è r e . 

2. Appréciation de la Cour 

66. La C o u r r appe l l e q u e les condi t ions posées p a r les o r g a n e s de la 
C o n v e n t i o n p o u r q u ' u n r e q u é r a n t cesse d ' ê t r e v ic t ime , au sens de 
l 'ar t icle 34 de la Conven t ion , des violat ions qu ' i l a l lègue supposen t q u e 
les a u t o r i t é s na t iona le s a ien t r econnu exp l i c i t emen t ou en s u b s t a n c e , 
puis r é p a r é , lesdi tes violat ions (voir, n o t a m m e n t , l ' a r rê t Eckle 
c. A l l e m a g n e du 15 ju i l le t 1982, série A n" 5 1 , p . 30, § 66) . 

67. Elle rappe l le é g a l e m e n t que l ' ex is tence d ' un m a n q u e m e n t à la 
C o n v e n t i o n se conçoit m ê m e en l ' absence de pré judice ( a r r ê t Adolf 
p réc i t é , p . 17, § 37) . 

68. En l 'espèce, la C o u r relève q u e , b i en q u e conc luan t à la re laxe du 
r e q u é r a n t , l ' a r rê t de la C o u r de discipl ine b u d g é t a i r e et f inancière du 
12 avril 1995 énonce e x p r e s s é m e n t d a n s ses motifs q u e le r e q u é r a n t a 
«en f r e in t les règles re la t ives à l ' exécut ion des r e c e t t e s de l 'E ta t et qu ' i l 
t o m b e sous le coup des sanc t ions p révues p a r l 'ar t ic le 5 de la loi du 
25 s e p t e m b r e 1948 modi f iée» . La C o u r rappe l le à cet é g a r d que les 
motifs d ' u n a r r ê t font corps avec le disposi t i f et q u e l 'on ne peu t les en 
dissocier ( a r r ê t Adolf p réc i t é , p . 18, § 39) . 

69. Ainsi , le r e q u é r a n t fut cons idéré c o m m e coupab le et passible de la 
c o n d a m n a t i o n à u n e a m e n d e . La C o u r de discipl ine b u d g é t a i r e et 
financière r e j e t a pa r a i l leurs e x p r e s s é m e n t ses griefs fondés sur la 
Conven t i on . Aussi , le fait qu ' i l ait é té f ina l emen t e x o n é r é de la pe ine 
e n c o u r u e , eu éga rd aux c i rcons tances pa r t i cu l i è r e s d a n s lesquel les 
l ' infract ion avait é té c o m m i s e , ne peu t en a u c u n cas ê t r e cons idéré 
c o m m e u n e r é p a r a t i o n de la viola t ion a l l éguée . 
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70. En c o n s é q u e n c e , la C o u r conclut q u e le r e q u é r a n t , c o m p t e t enu à 
la fois des moti fs et du disposi t i f de l ' a r rê t de la C o u r de discipline 
b u d g é t a i r e et f inancière d u 12 avril 1995, n ' a pas p e r d u sa q u a l i t é de 
« v i c t i m e » au sens de l 'ar t ic le 34 de la Conven t ion . 

71 . Il convient donc de r e c h e r c h e r si, en l 'espèce, l 'ar t ic le 6 § 1 de la 
Conven t i on conférai t à l ' in té ressé un dro i t à faire e n t e n d r e sa cause 
p u b l i q u e m e n t . 

72. A cet éga rd , la C o u r rappe l le que la publ ic i té des d éb a t s cons t i tue 
u n pr inc ipe f o n d a m e n t a l consacré p a r l 'ar t ic le 6 § 1. Lad i t e publici té 
p ro t ège les jus t i c i ab les con t re u n e jus t i ce s ec rè t e é c h a p p a n t au cont rô le 
du pub l i c ; elle cons t i t ue aussi l 'un des moyens d e c o n t r i b u e r à p rése rve r 
la confiance d a n s les cours et t r i b u n a u x . P a r la t r a n s p a r e n c e qu 'e l le donne 
à l ' a d m i n i s t r a t i o n de la j u s t i c e , elle a ide à a t t e i n d r e le bu t de l 'ar t ic le 6 § 1 : 
le procès équ i t ab l e , don t la g a r a n t i e c o m p t e p a r m i les pr inc ipes de t ou t e 
société d é m o c r a t i q u e au sens de la C o n v e n t i o n ( a r r ê t s Szücs c. Au t r i che 
du 24 n o v e m b r e 1997, Recueil des arrêts et décisions 1997-VII, p . 2481 , § 42, 
et D i e n n e t c. F r a n c e du 26 s e p t e m b r e 1995, sér ie A n" 325-A, pp . 14-15, 
§ 3 3 ) . 

73. La C o u r rappe l le é g a l e m e n t q u e le pr inc ipe de la publ ic i té des 
déba t s peu t souffrir des a m é n a g e m e n t s jus t i f iés n o t a m m e n t p a r les 
i n t é r ê t s de la vie pr ivée des pa r t i e s ou la s a u v e g a r d e de la j u s t i ce , ainsi 
q u e le prévoit l ' a r t ic le 6 de la C o n v e n t i o n ( a r r ê t D i e n n e t p réc i t é , p . 15, 
§ 33 in fine). 

74. En l 'espèce, la C o u r cons t a t e , d ' u n e p a r t , q u e le G o u v e r n e m e n t 
n ' i nvoque , o u t r e le défaut de q u a l i t é de v ic t ime d u r e q u é r a n t i nopé ran t 
en l ' espèce, a u c u n a u t r e mot i f p a r m i ceux q u ' é n u m è r e l 'ar t ic le 6 § 1 
p e r m e t t a n t de jus t i f i e r le huis clos et l ' absence d ' aud i ence publ ique 
devan t la C o u r de discipline b u d g é t a i r e et f inancière (voir, mutans 
mutandis, l ' a r r ê t D i e n n e t p réc i t é , pp. 23-24, § 38) et , d ' a u t r e pa r t , que le 
r e q u é r a n t d e m a n d a e x p r e s s é m e n t la t e n u e d ' une aud ience p u b l i q u e . 

75. La C o u r relève é g a l e m e n t q u e ce dro i t n ' e s t p lus con te s t é pa r le 
G o u v e r n e m e n t qu i fait é t a t d 'un a r r ê t r e n d u le 30 oc tobre 1998 (affaire 
Lorenzi) p a r le Consei l d 'E t a t cons idé ran t q u e : 

«(...) quand elle est saisie d'agissements pouvant donner lieu aux amendes prévues 
par la loi susvisée du 25 septembre 1948, la cour de discipline budgétaire et financière 
doit être regardée comme décidant du bien-fondé d'«accusations en matière pénale» au 
sens des stipidations précitées de la Convention européenne de sauvegarde des droits de 
l'homme et des libertés fondamentales, et doit, dès lors, siéger en séance publique sans 
que puissent y faire obstacle les dispositions susrappelées du code des juridictions 
financières ou de l'article 23 de la loi du 25 septembre 1948.» 

76. En c o n s é q u e n c e , la C o u r conclut q u ' e n l ' absence d ' aud ience 
pub l ique la C o u r de discipl ine b u d g é t a i r e et f inancière n ' a pas a s s u r é au 
r e q u é r a n t son dro i t à u n procès équ i t ab l e , au sens de l 'ar t ic le 6 § 1 de la 
Conven t ion . P a r t a n t , il y a eu violat ion de ce t t e disposi t ion. 
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В. S u r la d u r é e d e la p r o c é d u r e l i t i g i e u s e 

77. Le r e q u é r a n t dénonce é g a l e m e n t la d u r é e de la p r o c é d u r e devan t 
la C o u r de discipl ine b u d g é t a i r e et financière. 

/. Période à prendre en considération 

78. Selon le G o u v e r n e m e n t , la p r o c é d u r e l i t igieuse d é b u t a le 10 j u i n 
1987, d a t e à laquel le le r e q u é r a n t fut avisé de l ' ouve r tu re d ' une 
ins t ruc t ion à son e n c o n t r e , et se t e r m i n a le 12 avril 1995 p a r le second 
a r r ê t de la C o u r de discipline b u d g é t a i r e et financière. Le r e q u é r a n t , en 
r evanche , sou t i en t q u e la pér iode à p r e n d r e en cons idé ra t ion d é b u t e , si ce 
n 'es t à la d a t e à laque l le la C o u r des c o m p t e s déc ida de le dé fé re r devan t la 
C o u r de discipl ine b u d g é t a i r e et financière - à savoir le 15 février 1984 - , 
au plus t a r d le 11 février 1987, d a t e d u réqu i s i to i r e du p r o c u r e u r géné ra l 
d e m a n d a n t l ' ouve r tu re d ' u n e ins t ruc t ion . Il cons idère en o u t r e q u e la 
pér iode l i t ig ieuse s 'é tend j u s q u ' a u 9 j a n v i e r 1996, d a t e à laque l le l ' a r rê t 
du 12 avril 1995 de ladi te cour lui fut notif ié . 

79. La C o u r rappel le q u e le «dé la i r a i sonnab le» de l 'art icle 6 § 1 ne 
c o m m e n c e à cour i r q u ' à pa r t i r du m o m e n t où une p e r s o n n e est « accusée ». 
L ' «accusa t i on» peu t se définir c o m m e la notif icat ion officielle, é m a n a n t de 
l ' au tor i té c o m p é t e n t e , du rep roche d'avoir accompli u n e infract ion péna le 
( a r r ê t B a g g e t t a c. I tal ie du 25 j u i n 1987, sér ie A n" 119, avis de la 
Commiss ion , p. 37, § 31) . 

80. En l 'espèce, la C o u r relève q u ' u n c e r t a i n déla i s 'est écoulé e n t r e la 
décis ion de la C o u r des compte s de saisir la C o u r de discipline b u d g é t a i r e 
et financière le 15 février 1984 et la d e m a n d e d ' o u v e r t u r e de l ' ins t ruc t ion 
pa r le p r o c u r e u r géné ra l en d a t e du 11 février 1987. Toutefo is , elle no te 
q u e la décis ion du 15 février 1984 ne fut pas po r t ée à la conna i s sance d u 
r e q u é r a n t et qu ' i l n ' e n subit a u c u n e répe rcuss ion , pu isqu ' i l c o n t i n u a 
d ' exe rce r la fonction d ' a m b a s s a d e u r en Bolivie j u s q u ' a u 3 ju i l l e t 1986. 
Aussi , la C o u r e s t i m e q u e la p r o c é d u r e l i t igieuse doit ê t r e cons idérée 
c o m m e ayan t d é b u t é le 10 j u i n 1987, d a t e à l aque l le le r e q u é r a n t fut 
aver t i de l ' ouve r tu re d ' une in fo rma t ion à son e n c o n t r e devan t la C o u r de 
discipline b u d g é t a i r e et financière. Elle pr i t fin le 9 j a n v i e r 1996, d a t e à 
laque l le l ' a r rê t du 12 avril 1995 fut notif ié au r e q u é r a n t . La p r o c é d u r e a 
donc d u r é p r e s q u e hu i t ans et sept mois . 

2. Caractère raisonnable de la durée de la procédure 

8 1 . La C o u r rappe l le q u e le c a r a c t è r e r a i sonnab le de la d u r é e d ' une 
p r o c é d u r e s ' appréc ie suivant les c i r cons tances de la cause et eu éga rd 
aux c r i t è r e s consacrés pa r sa j u r i s p r u d e n c e , en pa r t i cu l i e r la complex i t é 
de l 'affaire, le c o m p o r t e m e n t du r e q u é r a n t et celui des au to r i t é s 
c o m p é t e n t e s , ainsi q u e l 'enjeu du litige pour l ' in té ressé (voir, p a r m i 
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b e a u c o u p d ' a u t r e s , l ' a r rê t Dous ta ly c. F r a n c e du 23 avril 1998, Recueil 
1998-11, p. 857, § 39). 

82. Le G o u v e r n e m e n t cons idère q u e les phases des deux p r o c é d u r e s 
devan t la C o u r de discipline b u d g é t a i r e et Financière se sont encha înées 
sans r e t a r d et avec tou t e la cé lé r i t é r e q u i s e , eu éga rd à l ' ins t ruc t ion 
approfondie q u e nécess i t a i t l 'affaire. Il soul igne q u e la p r o c é d u r e e n 
ques t ion prévoi t non s e u l e m e n t l ' ins t ruc t ion m e n é e pa r le r a p p o r t e u r , 
mais é g a l e m e n t , p r é a l a b l e m e n t à l ' aud ience , des phases de consu l t a t ion 
obl iga to i res des m i n i s t r e s in t é res sés et de la commiss ion a d m i n i s t r a t i v e 
p a r i t a i r e c o m p é t e n t e , l aque l le ne se r éun i s sa i t à l ' époque des faits 
q u ' u n e fois p a r an . Pa r a i l leurs , le p r o c u r e u r g é n é r a l est appelé à 
in te rven i r , t ou t au long de la p r o c é d u r e , en é m e t t a n t t rois types de 
décis ions success ives : un réqu i s i to i r e , u n e décis ion de pou r su i t e et une 
décision de renvoi . Enfin, le G o u v e r n e m e n t e s t ime q u e , devan t le Consei l 
d 'E t a t , l 'affaire fut j u g é e sans pé r iode d ' inac t iv i t é . En conséquence , il 
conclut au rejet du gr ief t i ré de la d u r é e de la p r o c é d u r e . 

83 . Le r e q u é r a n t s 'oppose à l ' a r g u m e n t a t i o n du G o u v e r n e m e n t et fait 
é t a t de p lus ieurs pé r iodes d ' inac t iv i té inexp l iquées . En o u t r e , il e s t ime 
q u ' e n tou t é t a t de cause , à la d a t e du 10 j u i n 1987, lorsqu ' i l fut avisé des 
pou r su i t e s dont il faisait l 'objet, « les j e u x é t a i en t fa i t s» , la C o u r des 
c o m p t e s ayan t déjà ins t ru i t l 'affaire et tous les é l é m e n t s de la pou r su i t e 
é t a n t é tabl i s . Selon lui, t ou t ce qu i suivit ne fut q u e p u r e m e n t formel . 
Enfin, il con t e s t e l ' a r g u m e n t du G o u v e r n e m e n t fondé sur la mul t ip l ic i té 
des ac tes à accompl i r . Il soul igne n o t a m m e n t q u e la commiss ion pa r i t a i r e 
ne fut r é u n i e q u e d a n s le cad re de la p r e m i è r e p r o c é d u r e devan t la C o u r 
de discipl ine b u d g é t a i r e et financière et q u e la seconde p r o c é d u r e , ap rès 
cassa t ion , ne d o n n a pas lieu à u n e in s t ruc t ion nouvel le , les min i s t r e s 
n ' ayan t pas déposé de nouveau m é m o i r e et le m ê m e r a p p o r t e u r q u e lors 
de la p r e m i è r e i n s t ruc t ion ayant é té dés igné . 

84. La C o u r no te q u e le G o u v e r n e m e n t ne fait é t a t ni d 'une 
complex i t é pa r t i cu l i è re de l 'affaire, ni d ' un c o m p o r t e m e n t du r e q u é r a n t 
de n a t u r e à exp l ique r ce r t a in s dé la is . E n r e v a n c h e , elle re lève d ' emblée 
u n e l o n g u e u r excessive d e la p r o c é d u r e devan t le Conse i l d ' E t a t , d u 
4 d é c e m b r e 1989 au 29 d é c e m b r e 1993, soit q u a t r e a n s et vingt-cinq 
j o u r s . P a r a i l l eurs , la C o u r c o n s t a t e que l ' a r rê t du Consei l d 'E t a t du 
29 d é c e m b r e 1993 fut t r a n s m i s à la C o u r de discipline b u d g é t a i r e et 
f inancière le 24 j a n v i e r 1994 et que ce n ' es t q u e le 4 j a n v i e r 1995, soit 
p rès d ' un a n p lus t a rd , q u e le p rés iden t de ladi te cour in fo rma le 
r e q u é r a n t de ce qu ' i l pouvai t p r e n d r e conna i s sance du dossier . A u c u n e 
expl ica t ion de ces déla is n ' a é té fournie p a r le G o u v e r n e m e n t . 

85 . La C o u r e s t ime dès lors q u e la cause du r e q u é r a n t n ' a pas é té 
e n t e n d u e d a n s un déla i r a i sonnab le en viola t ion de l 'ar t ic le 6 § 1 de la 
Conven t ion . 
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II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

86. Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

87. Le r e q u é r a n t r é c l a m e 2 000 000 francs français (FRF) pour 
pré jud ice m o r a l et 11 736 922 F R F au t i t r e du pré judice m a t é r i e l 
cons t i t ué , selon lui, p a r u n e p e r t e de t r a i t e m e n t de 652 542 F R F , u n e 
p e r t e de r é m u n é r a t i o n d ' a m b a s s a d e u r de 8 500 000 FRF, une p e r t e de 
p r i m e s de 500 000 F R F et u n e p e r t e sur la r e t r a i t e de 2 084 380 F R F . 

88. Le G o u v e r n e m e n t ne formule a u c u n c o m m e n t a i r e sur ces 
d e m a n d e s . 

89. La C o u r cons idère q u e le r e q u é r a n t n ' é t ab l i t pas l ' ex is tence d ' un 
lien de causa l i t é e n t r e le d o m m a g e m a t é r i e l invoqué et les violat ions de 
l 'ar t ic le 6 cons t a t ée s . En par t i cu l i e r , elle e s t ime que le r e q u é r a n t 
n ' a p p o r t e pas la p reuve q u e le p ré jud ice qu ' i l p r é t e n d avoir subi d a n s le 
d é r o u l e m e n t de sa c a r r i è r e soit i m p u t a b l e à l ' absence d ' aud ience pub l ique 
et à la d u r é e de la p r o c é d u r e devan t la C o u r de discipline b u d g é t a i r e et 
f inancière p lu tô t q u ' a u x faits inc r iminés e u x - m ê m e s . P a r t a n t , il n 'y pas 
lieu d ' i n d e m n i s e r ce chef d e pré judice . 

90. En r evanche , la C o u r j u g e q u e le r e q u é r a n t a subi un tor t m o r a l 
c e r t a i n du fait de ces v iola t ions . C o m p t e t e n u des c i rcons tances de la 
cause et s t a t u a n t en équ i t é c o m m e le veut l 'ar t icle 4 1 , elle lui oct roie 
100000 F R F à ce t i t r e . 

B. Frais e t d é p e n s 

91 . Le r e q u é r a n t r é c l a m e la s o m m e de 113 801 F R F exposée d e v a n t les 
ju r id i c t ions i n t e r n e s et 21 708 F R F d ' h o n o r a i r e s exposés devan t la 
C o m m i s s i o n , soit a u to ta l un m o n t a n t de 135 509 FRF. Il ne d e m a n d e 
r i en au t i t r e de la p r o c é d u r e devan t la C o u r . 

92. Le G o u v e r n e m e n t ne fo rmule a u c u n c o m m e n t a i r e à cet éga rd . 
93 . Sur la base des é l é m e n t s en sa possess ion et cons idé ran t q u ' u n e 

p a r t i e des frais de la p r o c é d u r e i n t e r n e doit ê t r e pr ise en c o m p t e c o m m e 
ayant é té exposée p o u r faire r e d r e s s e r l 'une des violat ions de la 
Conven t i on c o n s t a t é e s , à savoir l ' absence d ' aud i ence pub l ique (voir 
p a r a g r a p h e 34 c i -dessus) , la C o u r , s t a t u a n t en équ i t é et dans le respec t 
des c r i t è r e s énoncés d a n s sa j u r i s p r u d e n c e (voir, e n t r e a u t r e s , Nikolova 
c. Bulgarie [ G C ] , n" 31 195/96, § 79, C E D H 1999-11), accorde au r e q u é r a n t 
40 000 F R F , t ou t e s t axes compr i ses . 
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C. I n t é r ê t s m o r a t o i r e s 

94. Selon les in fo rmat ions don t la C o u r dispose , le t a u x d ' i n t é r ê t légal 
appl icable en F r a n c e à la d a t e d ' adop t ion du p ré sen t a r r ê t est de 2 , 7 4 % 
l 'an. 

1. Dit, p a r six voix con t r e u n e , q u e le r e q u é r a n t peu t se p r é t e n d r e 
« v i c t i m e » aux fins de l 'ar t ic le 34 de la C o n v e n t i o n ; 

2. Dit, pa r six voix c o n t r e u n e , qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la 
C o n v e n t i o n en ra i son de l ' absence de publ ic i té des d é b a t s d e v a n t la 
C o u r de discipline b u d g é t a i r e et financière; 

3. Dit, à l ' u n a n i m i t é , qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la 
Conven t i on en ra ison de la d u r é e de la p r o c é d u r e ; 

4. Dit, pa r cinq voix con t r e d e u x , 
a) q u e l 'Eta t d é f e n d e u r doit verser a u r e q u é r a n t , d a n s les trois 
mois , les s o m m e s s u i v a n t e s : pour d o m m a g e m o r a l , 100000 F R F 
(cent mil le francs f rançais ) , p o u r frais et d é p e n s , 40 000 F R F 
( q u a r a n t e mille francs français) ; 
b) q u e ces m o n t a n t s se ron t à ma jo re r d 'un in t é r ê t s imple de 2 , 7 4 % 
l 'an à c o m p t e r de l ' exp i ra t ion dudi t déla i et j u s q u ' a u v e r s e m e n t ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t i s fac t ion é q u i t a b l e p o u r le 

Fai t en f rançais , puis c o m m u n i q u é p a r écri t le 29 s e p t e m b r e 2000, en 
appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 du r è g l e m e n t , l ' exposé des opinions sépa rées 
su ivan tes : 

- opin ion p a r t i e l l e m e n t c o n c o r d a n t e et p a r t i e l l e m e n t d i s s iden te de 
M. P a c t e a u ; 

- opin ion p a r t i e l l e m e n t d i s s iden te de M. Zupanc ic . 

P A R C E S M O T I F S , L A C O U R 

surp lus . 

Michae l O ' B O Y L E 
Greff ier 

W i l h e l m i n a THOMASSEN 
P r é s i d e n t e 

W.T . 
M . O ' B . 
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O P I N I O N P A R T I E L L E M E N T C O N C O R D A N T E E T 

P A R T I E L L E M E N T D I S S I D E N T E D E M . L E J U G E P A C T E A U 

J ' a i conclu avec la major i t é de la C o u r q u e l 'a r t ic le 6 § 1 avai t é t é 
m é c o n n u faute q u e la C o u r de discipl ine b u d g é t a i r e et f inancière de 
F r a n c e ait s t a t u é en aud ience pub l ique sur la p o u r s u i t e i n t e n t é e envers 
le r e q u é r a n t . 

A la vé r i t é , c e t t e violat ion ne p r ê t a i t , d a n s son pr inc ipe et à l ' é ta t b r u t , 
ni à difficulté ni à con t roverse . 

Alors q u e la p r é s e n t e affaire avait fait l 'objet d ' u n e décision de la 
C o m m i s s i o n en d a t e du 9 m a r s 1998 d a n s le sens de la recevabi l i té du 
gr ief t i ré de l ' absence d ' aud i ence pub l ique , le Conse i l d 'E ta t f rançais a 
d 'a i l leurs r e c o n n u que la C o u r de discipl ine b u d g é t a i r e et financière 
devai t b ien s t a t u e r a.mû publiquement ( a r r ê t Lorenz i , 30 oc tobre 1998). 

La pr inc ipa le et p r imord i a l e q u e s t i o n est é v i d e m m e n t celle de la 
qua l i t é de «v ic t ime » du r e q u é r a n t . 

Il l 'avait en 1989 lors de sa c o n d a m n a t i o n ini t ia le . L'avait- i l encore 
ap rè s q u e le Consei l d ' E t a t eu t cassé c e t t e c o n d a m n a t i o n en 1993 et s ans 
q u e celle-ci eû t é t é r é i t é r ée en 1995? 

L ' a r r ê t s 'en exp l ique aux p a r a g r a p h e s 66-70 pour conclure que , eu 
é g a r d a u x motifs a u t a n t q u ' a u disposit i f de l ' a r rê t final de re laxe 
p rononcé p a r la C o u r de discipl ine b u d g é t a i r e en 1995, le r e q u é r a n t 
conserve bien ce t t e qua l i t é . 

En effet, cet a r r ê t a cons idéré qu ' i l a «enf re in t les règles re la t ives à 
l ' exécut ion des r e c e t t e s de l 'Eta t et qu ' i l t o m b e sous le coup des 
sanc t ions p révues (...) », les c i r cons tances et le con t ex t e de ce 
m a n q u e m e n t jus t i f i an t s i m p l e m e n t , si on peu t d i r e , qu ' i l soit e x o n é r é de 
c o n d a m n a t i o n à une a m e n d e . 

En s o m m e , M. Guisse t n ' a pas é té c o n d a m n é , ma i s il d e m e u r e flétri . 
C e t t e a p p r o c h e a ce r t e s le m é r i t e d ' ê t r e favorable à un la rge accès au 

p ré to i r e e u r o p é e n , et auss i d e se vouloir r éa l i s t e . 
Les seuls moti fs d ' u n e décis ion ne s a u r a i e n t c e p e n d a n t faire gr ief que 

pour des ra isons et d a n s u n cadre qu i se sont sans d o u t e r e n c o n t r é s d a n s la 
p r é s e n t e affaire, ma i s qui ne s a u r a i e n t ê t r e définis de m a n i è r e t r op 
ex tens ive . 

U n e dér ive se ra i t a u t r e m e n t à r e d o u t e r de la p a r t de tous ceux qu i , sans 
avoir é té condamnés, e s t i m e r a i e n t avoir é té mal traités et qui s e ra i en t ainsi 
inci tés à c h e r c h e r d a n s t ou t e décis ion qui ne les lèse p o u r t a n t pas 
d i r e c t e m e n t les m o t s , p h r a s e s et a l lus ions qu i leur dép la i sen t . Les 
p ré to i r e s s e ra i en t a lors e n c o m b r é s de r e q u ê t e s sans profit pour les 
r e q u é r a n t s e u x - m ê m e s . 

O r on peu t obse rve r en l 'espèce que , si une pa r t i e des motifs de l ' a r rê t 
de 1995 s e m b l e accable r le r e q u é r a n t , l ' au t r e p a r t i e lui bénéficie au 
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con t r a i r e d a n s des t e r m e s e u x - m ê m e s t rès b ienve i l l an ts . Au to ta l , si le 
r e q u é r a n t n ' a pas é té c o n d a m n é , c 'est qu ' i l n ' a pas é té r econnu coupab le . 
La « r e l a x e » du r e q u é r a n t ne doit pas ê t r e sous -es t imée ; c'est b ien une 
non- responsab i l i t é m ê m e si l ' é l émen t m a t é r i e l d ' i r r é g u l a r i t é f inancière y 
d e m e u r e inscr i t . 

Il m e p a r a î t q u e , d a n s ce t t e pe rspec t ive , s ans d o u t e u n e décision de 
re laxe p e u t la isser son d e s t i n a t a i r e et bénéf ic ia i re dans u n e posi t ion d e 
v ic t ime, mais s e u l e m e n t à titre exceptionnel. 

C e l a suppose ra i t ainsi non s e u l e m e n t q u e ce t t e re laxe relève 
fo rme l l emen t un m a n q u e m e n t du r e q u é r a n t , mais encore q u e la 
pou r su i t e e n g a g é e ait é té de n a t u r e à l 'affecter d a n s ses dro i t s et i n t é r ê t s 
d 'o rd re pe r sonne l ou profess ionnel ; il me p a r a î t enco re q u ' u n e re laxe 
imparfaite est d ' a u t a n t plus à p r e n d r e en cons idé ra t ion qu 'e l l e a suivi une 
c o n d a m n a t i o n ini t ia le et e l l e -même e n t a c h é e d ' i r r é g u l a r i t é p rocédu ra l e . 

L ' a r r ê t Adolf c. Au t r i che du 26 m a r s 1982, sér ie A n° 49 , ci té c o m m e 
p r é c é d e n t , est l u i -même n u a n c é ; d a n s ce t t e affaire, la C o u r avai t bien 
r e t e n u que les motifs d ' u n e décision de ju s t i ce «font corps avec le 
disposi t i f et l 'on ne peu t les en d issoc ie r» (p. 18, § 39) , ma i s ils é t a i en t 
a lors d a v a n t a g e a c c u s a t e u r s («la faute (...) peu t ê t r e qual i f iée de légère 
(...) sa p e r s o n n a l i t é p e r m e t de p e n s e r qu ' i l se c o m p o r t e r a b ien à l 'avenir », 
p . 8, § 12), et la viola t ion avait é té f ina l emen t r e j e t ée dès lors q u ' u n a r r ê t 
de la C o u r s u p r ê m e avai t ensu i t e n e t t e m e n t « d é c h a r g é de tou t cons ta t de 
culpabi l i té le r e q u é r a n t » (pp. 18-19, § 40) . 

Ce qui a p p a r a î t d a n s la p r é s e n t e affaire, c'est que la p o u r s u i t e e n g a g é e 
con t r e le r e q u é r a n t é ta i t e x t r ê m e m e n t grave d a n s son objet et d a n s ses 
possibles inc idences profess ionnel les , et q u e celui-ci a é té j u g é à ce t i t r e 
et i n i t i a l emen t c o n d a m n é sans aud ience pub l ique , m ê m e si e n définitive il 
a é té a c q u i t t é ma i s sans q u e la r e l axe finale nie le m a n q u e m e n t c o m m i s 
tel qu ' i l avait é té cons t a t é lors de la p r e m i è r e c o n d a m n a t i o n et qu i avait 
pesé sur lui. La pou r su i t e con t r e le r e q u é r a n t res te ainsi pass ible de mise 
en cause j u s q u e d a n s ses d e r n i e r s d é v e l o p p e m e n t s . 

S 'agissant de la d u r é e de la p r o c é d u r e , j ' a i auss i conclu avec la major i t é 
de la C o u r à son c a r a c t è r e d é r a i s o n n a b l e . 

A s s u r é m e n t , le procès fut long, q u a n d bien m ê m e il a u r a i t c o m p o r t é 
t rois i n s t ances . 

La p r o c é d u r e a u r a i t pu et dû en effet ê t r e à p lus ieurs repr i ses 
accé lé rée , s u r t o u t a p r è s la cassa t ion et lors du renvoi d e v a n t la C o u r de 
discipl ine b u d g é t a i r e et financière. Ainsi le r e c o m m a n d a i e n t en 
pa r t i cu l i e r l ' anc ienne té de l 'affaire et le fait q u ' u n h a u t fonc t ionna i re de 
l 'E ta t y soit en cause . 

La fo rmula t ion a d o p t é e p a r l ' a r rê t au p a r a g r a p h e 84 m ' a p p a r a î t cepen
d a n t sans n u a n c e s . 

L ' e x a m e n de la C o u r de discipl ine b u d g é t a i r e et f inancière p r é s e n t a i t 
bien de la complex i t é , et son objet appe la i t à la p r u d e n c e . 



4 9 K ARRÊT GUISSET c. FRANCE - OPINION PARTIELLEMENT CONCORDANTE 
ET PARTIELLEMENT DISSIDENTE DE M. LE JUGE PACTEAU 

Le r e q u é r a n t l u i -même a c o n t r i b u é à a l longer la p r o c é d u r e , pa r 
e x e m p l e en a t t e n d a n t l ' e x t r ê m e l imi te de d e u x mois pour p r é s e n t e r son 
pourvoi en cassa t ion devan t le Conse i l d 'E t a t à la su i te de sa p r e m i è r e 
c o n d a m n a t i o n et en a t t e n d a n t encore q u a t r e mois pour p r é s e n t e r un 
m é m o i r e c o m p l é m e n t a i r e , en mu l t i p l i an t enfin les excep t ions et 
d e m a n d e s de renvoi , c o m m e c 'é ta i t c e r t e s le plus lég i t ime de ses dro i t s 
de défense , ma i s sans qu ' i l puisse donc t o t a l e m e n t i m p u t e r la d u r é e 
d ' e x a m e n de l 'affaire à la négl igence des a u t o r i t é s na t iona l e s . 

En ce qu i conce rne la sa t is fact ion équ i t ab l e , si j ' a i voté c o n t r e l ' a r rê t , 
c 'est parce q u e , m ê m e r édu i t e , elle m ' e s t a p p a r u e en ce qui conce rne le 
pré judice mora l , q u e la décis ion a u r a i t dû la r e n d r e v r a i m e n t symbol ique . 

L ' a r r ê t s 'en est bien exp l iqué q u a n t au pré judice m a t é r i e l en le 
r e j e t an t . 

Le pré judice m o r a l m e semble lu i -même t r è s faible et l a r g e m e n t r é p a r é 
p a r la g r a n d e sat isfact ion, e l l e - m ê m e m o r a l e , t i rée du p r é s e n t a r r ê t , 
o b t e n u e pa r le cons ta t des m a n q u e m e n t s p r o c é d u r a u x , cons ta t qu ' i l avait 
b ien intérêt à r é c l amer , et qu ' i l a e f fec t ivement o b t e n u . 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 
D E M . L E J U G E Z U P A N C I C 

(Traduction) 

J ' a i voté en l 'espèce c o n t r e la violat ion p o u r ce qui est de la ques t ion de 
l ' absence de publ ic i té de l ' aud ience . 

Le p r é c é d e n t p e r t i n e n t en m a t i è r e de recevabi l i té d ' u n e r e q u ê t e 
p o r t a n t su r u n e violat ion p rocédu ra l e d a n s u n e affaire où le r e q u é r a n t a 
é té a c q u i t t é est la décision d ' i r recevabi l i té r e n d u e pa r la C o m m i s s i o n le 
8 ju i l le t 1974 dans l 'affaire X c. Au t r i che ( r e q u ê t e n" 5575/72, Décis ions et 
r a p p o r t s 1, p . 44 ) . 

D a n s c e t t e affaire, le r e q u é r a n t avai t é t é accusé de p lus ieurs c r i m e s 
c o m m i s d a n s un c a m p de c o n c e n t r a t i o n sous le r é g i m e nazi . De 
n o m b r e u x t é m o i n s à c h a r g e furent e n t e n d u s à l ' é t r a n g e r , d a n s le cad re 
de l ' i ns t ruc t ion jud ic i a i r e , en l ' absence du r e q u é r a n t et de son avocat . L a 
p lupar t de ces t é m o i n s n ' é t a i e n t pas p r é s e n t s à l ' aud ience . A l ' issue d u 
procès , l 'accusé fut a c q u i t t é et la C o m m i s s i o n cons idé ra q u e de ce fait il 
ne pouvai t p lus se p r é t e n d r e v ic t ime d ' u n e violat ion. 

Il est clair q u e la violat ion p rocédu ra l e d a n s l 'affaire X c. A u t r i c h e é ta i t 
b ien plus g rave que celle re levée d a n s la p r é s e n t e espèce . Le r e q u é r a n t 
dans l 'affaire X c. Au t r i che avai t é té pr ivé de la possibil i té d ' i n t e r r o g e r 
ou de faire i n t e r r o g e r des t é m o i n s à c h a r g e . C e droi t p r o c é d u r a l revêt 
u n e i m p o r t a n c e f o n d a m e n t a l e d a n s tous les sys tèmes m o d e r n e s de 
p r o c é d u r e p é n a l e ; il s 'agit pour l 'accusé d ' un moyen cap i ta l d ' œ u v r e r à la 
m a n i f e s t a t i o n de la vér i t é . La ratio legis de ce droi t d ' i n t e r r o g e r et de faire 
i n t e r r o g e r les t é m o i n s découle de la fonction de r e c h e r c h e de la vér i té de 
la p r o c é d u r e péna l e , don t la c o n d a m n a t i o n ou l ' a c q u i t t e m e n t n 'es t q u ' u n 
a b o u t i s s e m e n t . D a n s ce sens , ce pr ivi lège est d e n a t u r e ma t é r i e l l e p lu tô t 
q u e p r o c é d u r a l e . 

En l 'espèce, pa r c o n t r e , le r e q u é r a n t s 'est vu dépoui l l e r d 'un droi t qui 
ne cons t i tue m ê m e pas un droi t p rocédu ra l de l 'accusé . La ra ison sous-
j a c e n t e au pr inc ipe selon leque l tou t p rocès péna l doit ê t r e publ ic ne 
rés ide pas d a n s l ' i n t é rê t p r o c é d u r a l pa r t i cu l i e r d e la p e r s o n n e mise en 
cause , ma i s d a n s l ' in té rê t g é n é r a l a b s t r a i t . C 'es t au p r e m i e r chef d a n s 
l ' in té rê t g é n é r a l q u e tou t p rocès péna l doit ê t r e p u b l i c : il faut p e r m e t t r e 
au publ ic d ' e x e r c e r un cont rô le g é n é r a l sur l 'act ivi té des j u r id i c t i ons 
péna l e s . Il est clair que , d a n s b e a u c o u p de cas, ce pr inc ipe bénéf ic iera 
é g a l e m e n t à l ' accusé , d a n s la m e s u r e où le cont rô le publ ic con t r i bue à 
faire en so r te q u e les procès p é n a u x r e s p e c t e n t les règles et p r inc ipes qui 
les g o u v e r n e n t . O r il m ' e s t difficile de croi re que c 'est sur ce p lan q u e se 
s i tuai t le p r o b l è m e du r e q u é r a n t en l 'espèce. 
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Il n 'es t donc pas évident du tout q u e M. Guisse t ai t v é r i t a b l e m e n t subi 
un pré jud ice à ra i son de l 'absence de publ ic i té de son procès . C ' é t a i t à lui, 
au d e m e u r a n t , qu ' i l revena i t d ' é t ab l i r la réa l i t é du pré judice a l l égué . 
C e r t e s , si son p rocès avai t é t é ouver t au publ ic , cela a u r a i t pu avoir des 
effets - positifs ou négat i fs - sur sa r é p u t a t i o n clans les mi l i eux 
d i p l o m a t i q u e s . Ce t in t é rê t h y p o t h é t i q u e c o n c e r n a n t la r é p u t a t i o n 
profess ionnel le de l 'accusé é c h a p p e toutefois e n t i è r e m e n t à l ' empi re des 
g a r a n t i e s spécif iques de la p r o c é d u r e p é n a l e , qu i visent s e u l e m e n t 
l ' a c q u i t t e m e n t ou la c o n d a m n a t i o n . En clair , il est é t r a n g e r aux 
p réoccupa t ions de l 'ar t ic le 6 de la Conven t i on . 

Si l'on devai t faire e n t r e r des i n t é r ê t s aussi la rges d a n s le c h a m p de 
p ro tec t ion de la Conven t ion , le droi t à un procès é q u i t a b l e ouvr i ra i t , d a n s 
le d o m a i n e des d ro i t s de l ' h o m m e , u n hor izon tou t à fait nouveau qu i 
dépas se r a i t de t r è s loin le con t ex t e de la p r o c é d u r e péna l e . 

Quo i qu' i l en soit, M. Guisse t n ' a pas , d ' ap rè s moi , d é m o n t r é avoir 
souffert un préjudice par t icu l ie r à raison de l 'absence de publici té de son 
procès. L 'ar t ic le 41 par le de « p a r t i e l é s é e » ; sous l 'angle de l ' i n t e rp ré ta t ion 
s y s t é m a t i q u e , cela a des impl ica t ions non s e u l e m e n t p o u r la ques t ion d e la 
«sat isfact ion é q u i t a b l e » , ma i s é g a l e m e n t pour la ques t ion du locus standi 
(legitimatio ad causant activa)\ En d ' a u t r e s t e r m e s , d u point de vue de la 
doc t r ine de la «just iciabi l i té cons t i tu t ionne l l e» , l 'affaire est dépou rvue de 
tout in té rê t p r a t i q u e . 

Il est dès lors ma la i sé d e s o u t e n i r q u e M. Guisse t a r é e l l e m e n t é té 
« v i c t i m e » de la violat ion p rocédu ra l e q u ' a cons t i t uée le défau t de 
publ ic i té de son procès quasi péna l . 

Au bou t du c o m p t e , l ' in té ressé a é t é r e l axé , e x a c t e m e n t c o m m e le 
r e q u é r a n t d a n s l 'affaire a u t r i c h i e n n e p réc i t ée . Toutefo is , la violat ion 
p rocédu ra l e c o n s t a t é e à l ' époque é ta i t i n c o m p a r a b l e m e n t plus g rave . 
D a n s ce t t e m e s u r e p r é c i s é m e n t , et a fortiori, M. Guisse t n ' a u r a i t pas d û 
ê t r e cons idéré c o m m e v ic t ime en l ' espèce . 

1. Voir, par exemple, les arrêts De Wilde, Ooms et Vcrsyp c. Belgique du 10 mars 1972, 
série A n" 14, p. 11, § 23; Artico c. Italie du 13 mai 1980, série A n" 37, pp. 17-18, § 35; et 
Johnston et autres c. Irlande du 18 décembre 1986, série A n" 112, p. 21, § 42. 
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SUMMARY1 

Victim - accused considered to be guilty and liable to penalties by trial court 
in its reasoning, although no penalty was imposed 

Article 34 

Victim - Accused considered to be guilty and liable to penalties by trial court in its reasoning, 
although no penalty was imposed - Reasoning in the decision indissociable from the operative 
provisions - Absence of reparation for alleged violation 

* 
* * 

Two loans were taken out from the United Arab Emirates to finance a vast building 
project including a school and an arts centre. The applicant signed the loan 
agreements in his capacity as ambassador to the United Arab Emirates and in the 
name of the French embassy, without, however, having requested the authority to 
do so required under the public-expenditure rules. As a result of that irregularity, 
which was discovered by the Audit Court, the applicant was committed to stand 
trial before the Disciplinary Offences (Budget and Finance) Court. He was 
sentenced to a fine of 2,000 French francs for contravening the Rules governing 
State Income and Expenditure. He appealed on points of law. The Conseil d'Etat 
reversed the judgment of the Disciplinary Offences (Budget and Finance) Court 
for want of sufficient reasoning and remitted the case to that court. The 
Disciplinary Offences (Budget and Finance) Court dismissed the complaints made 
under Article 6 § 1 of the Convention and held that the applicant had infringed the 
Rules governing State Income and Expenditure and was liable to the statutory 
penalties. It found, however, that the special circumstances of the case, taken as a 
whole, entitled the applicant to be exonerated from the imposition of a fine and he 
was acquitted of the charge. The judgment became final. The applicant complained 
of the lack of a public hearing before the Disciplinary Offences (Budget and 
Finance) Court and of the length of the proceedings. 

Held 
Government's preliminary objection (loss of standing as a victim): The reasoning" 
in the decision could not be dissociated from the operative provisions. In the case 
before the Court, despite acquitting the applicant, the trial court had expressly 
stated that he was guilty and liable to the statutory penalty. It had also dismissed 
the applicant's complaints under the Convention. Accordingly, the fact that the 
applicant had ultimately been exonerated from the penalty to which he was liable 
could not, in the particular circumstances in which the offence was committed, be 
regarded as a remedy for the alleged violation. 
Conclusion: objection dismissed (six votes to one). 

1. This summary by the Registry does not bind the Court. 
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In t h e c a s e o f G u i s s e t v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (First Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r s W . THOMASSEN, President, 
M r L . FERRARI BRAVO, 
M r R. TÜRMEN, 
M r J . CASADEVAEL, 
M r B . ZUPANCIC, 
M r T . VANTIRU, judges, 
M r B . PACTEAU, ad hoc judge, 

and M r M. O 'BOYEE, Section Registrar, 
H a v i n g de l i be r a t ed in p r iva te on 5 S e p t e m b e r 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t , in acco rdance wi th the 
provisions t h a t appl ied before Protocol No . 11 to t he Conven t i on for the 
P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
C o n v e n t i o n " ) e n t e r e d in to force ' , by the E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 6 M a r c h 1999 (Article 5 § 4 of 
Protocol No. 11 a n d fo rmer Ar t ic les 47 a n d 48 of the C o n v e n t i o n ) . 

2. T h e case o r i g i n a t e d in an appl ica t ion (no. 33933/96) aga ins t the 
F r e n c h Republ ic lodged wi th the C o m m i s s i o n u n d e r fo rmer Art ic le 25 of 
the Conven t i on by a F r e n c h na t iona l , M r J e a n - C l a u d e Guisse t ("the 
a p p l i c a n t " ) , on 31 M a y 1996. 

3. T h e app l ican t a l leged , in pa r t i cu l a r , a violat ion of Art ic le 6 § 1 of the 
Conven t i on on account of t he l eng th of p roceed ings and the lack of a 
public h e a r i n g before t he Disc ip l inary Offences (Budge t and F inance) 
C o u r t . 

4. T h e appl ica t ion was dec la red pa r t ly admiss ib le by the C o m m i s s i o n 
on 9 M a r c h 1998. In its r e p o r t of 20 O c t o b e r 1998 ( former Ar t ic le 31 of the 
Conven t ion ) , it exp re s sed the opinion t h a t t h e r e h a d been a viola t ion of 
Art ic le 6 § 1 on account of the l eng th of t he p roceed ings in issue (by 
twen ty - th r ee votes to four) and of t he lack of a publ ic h e a r i n g before the 
Disc ip l inary Offences (Budge t a n d F inance ) C o u r t (by twenty-one votes to 
six). 

5. T h e app l ican t was r e p r e s e n t e d before t he C o u r t by M r G. Delvolve 
of t he Conseil d'Etat a n d C o u r t of C a s s a t i o n Bar . T h e F r e n c h G o v e r n m e n t 

Notes by the Registry 
1. Protocol No. 11 came into force on 1 November 1998. 
2. The report is obtainable from the Registry. 
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(" the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r Agen t , M r R. A b r a h a m , 
H e a d of Legal Affairs, Min i s t ry of Fore ign Affairs. 

6. O n 31 M a r c h 1999 a pane l of t he G r a n d C h a m b e r d e t e r m i n e d t h a t 
t he case should be dec ided by a C h a m b e r cons t i t u t ed wi th in one of t h e 
Sect ions of the C o u r t . 

7. T h e P re s iden t of the C o u r t , M r L. W i l d h a b e r , s u b s e q u e n t l y 
a l loca ted t he case to t he First Sect ion (Rule 52 § 1 of the Rules of C o u r t ) . 
W i t h i n t h a t Sect ion, the C h a m b e r d e s i g n a t e d to e x a m i n e the case 
(Article 27 § 1 of t he Conven t i on ) was cons t i t u t ed in acco rdance wi th 
Rule 26 § 1 (a) . T h e C h a m b e r inc luded ex officio M r J . -P . Cos t a , t he j u d g e 
e lec ted in respec t of F r a n c e (Article 27 § 2 of the Conven t i on and Rule 26 
§ 1 (a) ) . Fol lowing Mr Cos t a ' s w i t h d r a w a l , t he G o v e r n m e n t appo in t ed 
M r B. P a c t e a u to sit as a n ad hoc j u d g e (Article 27 § 2 of the Conven t ion 
and Ru le 29 § 1). S u b s e q u e n t l y M r s E. P a l m , who was u n a b l e to 
t ake pa r t in t h e fu r the r cons ide ra t ion of t he case , was rep laced by 
M r s W. T h o m a s s e n (Rule 28 § 1). 

8. T h e R e g i s t r a r received the app l i can t ' s m e m o r i a l on 25 J u n e 1999 
and the G o v e r n m e n t ' s m e m o r i a l on 2 J u l y 1999. 

9. O n 12 O c t o b e r 1999 the C o u r t dec ided , af ter consu l t ing t he p a r t i e s , 
t h a t t h e r e was no need to hold a h e a r i n g (Rule 59 § 2). 

10. W i t h t he leave of t he P r e s i d e n t , t he appl ican t p roduced 
s u p p l e m e n t a l observa t ions on 24 J a n u a r y 2000. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

11. T h e app l ican t was t he F r e n c h a m b a s s a d o r to t he U n i t e d A r a b 
E m i r a t e s from D e c e m b e r 1977 to M a r c h 1982. 

12. O n an aud i t of the accoun t s and the a d m i n i s t r a t i o n of the F r e n c h 
Secular Mission and the I n t e r n a t i o n a l A c a d e m i c and C u l t u r a l F o u n d a t i o n 
for t he years 1976 to 1983, t h e Audi t C o u r t d iscovered var ious 
i r r egu la r i t i e s r e l a t i n g to t he bu i ld ing of a school in Abu Dhab i . 

13. T h e F rench school in Abu D h a b i , which was r u n by a school 
p a r e n t s ' associa t ion t h a t owned the bui ld ings , was o p e n e d in 1974 a n d 
occupied land be long ing to the F r e n c h S t a t e . 

14. In M a r c h 1981 the local a u t h o r i t i e s r e q u e s t e d t h a t t he land be 
r e t u r n e d to t he mun ic ipa l i ty of Abu D h a b i on 30 J u n e 1981 in e x c h a n g e 
for a n o t h e r plot of land s i t u a t e d in t he e m b a s s i e s ' d is t r ic t in t he ou t sk i r t s . 
T h e exchange was approved by the re levan t i n t e r m i n i s t e r i a l commiss ion . 

15. New bui ld ings w e r e bui l t on t h e land in t i m e for t he s t a r t of t he 
1981/82 school year . T h e school, now the Louis -Mass ignon U p p e r 
Secondary School, was t he First p h a s e of a l a rge r d e v e l o p m e n t known as 
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t he "Franco-Arab ic Sheikh Khal i fa C u l t u r a l C e n t r e " , which also includes 
a r t s a n d le isure c e n t r e s . 

16. T h e d e v e l o p m e n t was f inanced by two loans of fifteen million 
d i r h a m s ( a p p r o x i m a t e l y s even teen mill ion F r e n c h francs (FRF)) each, 
t a k e n ou t in J u n e 1980 and May 1981 for t e r m s o f t e n and twen ty years 
respect ively a t an i n t e r e s t r a t e of 4% ( subsequen t ly r e d u c e d to 2%) from 
the g o v e r n m e n t of t he E m i r a t e of Abu D h a b i . 

17. T h e loans , which were b ind ing on the S t a t e , w e r e s igned by the 
app l ican t in his capac i ty as a m b a s s a d o r and in t he n a m e of t h e F rench 
embassy . However , in c o n t r a v e n t i o n of t he Ru les gove rn ing S t a t e Income 
and E x p e n d i t u r e , t h e app l ican t failed to r e q u e s t a u t h o r i t y to sign the 
a g r e e m e n t s , t h e r e b y c o m m i t t i n g a n offence u n d e r Art ic le L. 313-1 of the 
F inanc ia l J u d i c a t u r e C o d e , which m a k e s misconduc t of t he financial 
affairs of t he S t a t e or of ce r t a in a u t h o r i t i e s a c r imina l offence and 
es tab l i shes the Disc ip l inary Offences (Budge t and F inance ) C o u r t . 

18. By a decision of 15 F e b r u a r y 1984, t he Audi t C o u r t , following an 
"aud i t of t he accoun t s a n d the a d m i n i s t r a t i o n of t he F r e n c h Secular 
Mission and the I n t e r n a t i o n a l A c a d e m i c a n d C u l t u r a l F o u n d a t i o n for the 
1976 to 1983 f inancial yea r s" , c o m m i t t e d the app l ican t to s t a n d tr ial 
before t he Disc ip l inary Offences (Budge t and F inance ) C o u r t . T h a t 
decision, which the app l ican t was not in formed of, was lodged wi th the 
reg is t ry of t he Disc ip l inary Offences (Budge t and F inance ) C o u r t on 
9 A u g u s t 1984. 

19. After 3 J u l y 1986, w h e n the d e c r e e t e r m i n a t i n g his t e r m as 
a m b a s s a d o r to Bolivia ( the post to which he had been ass igned af ter the 
U n i t e d A r a b E m i r a t e s ) was issued, the app l ican t was given no fu r the r 
pos t ing or p r o m o t i o n bu t con t inued to receive his basic sa lary wi thou t 
c o m p e n s a t i o n . 

20. O n 11 F e b r u a r y 1987 Pr inc ipa l S t a t e Counse l a t t he Aud i t C o u r t , 
in his capac i ty as publ ic p rosecu to r at t he Disc ip l inary Offences (Budget 
and F inance ) C o u r t , app l ied for an inves t iga t ion to be s t a r t e d a n d for the 
a p p o i n t m e n t of a j u d g e r a p p o r t e u r , w h o was d e s i g n a t e d by the P re s iden t 
on 9 M a r c h 1987. T h e app l i can t , who h a d b e e n in formed on 10 J u n e 1987 
t h a t a n inves t iga t ion was u n d e r way and of his r ight to in s t ruc t counsel , 
was h e a r d by the j u d g e r a p p o r t e u r on 25 J u n e and 3 Ju ly 1987. O n 13 April 
and 4 N o v e m b e r 1988 respect ively, the opinions of t he M i n i s t e r for 
Fore ign Affairs and the M i n i s t e r for t he Budge t w e r e received. 

2 1 . By a decis ion of 15 N o v e m b e r 1988, Pr inc ipa l S t a t e C o u n s e l m a d e 
a n o r d e r c o m m i t t i n g t h e app l i can t for t r ia l before t he Discipl inary 
Offences (Budge t a n d F inance ) C o u r t . 

22. O n 7 F e b r u a r y 1989 the app l i can t was in fo rmed by the P r e s i d e n t of 
t he Disc ip l inary Offences (Budge t and F inance ) C o u r t t h a t he could 
inspect t he case file at t h e s e c r e t a r i a t of t h a t cour t . 
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23. O n 24 M a r c h 1989 the appl ican t lodged a m e m o r i a l in defence wi th 
the reg i s t ry of t h e Disc ip l inary Offences (Budget a n d F inance ) C o u r t . 

24. O n 11 April 1989 the app l ican t lodged a compla in t aga ins t a pe r son 
or pe r sons u n k n o w n wi th t he public p rosecu to r ' s office at t he Pa r i s tribunal 
de grande instance conce rn ing w i thd rawa l s of funds from the F r a n c o - U n i t e d 
A r a b E m i r a t e s C u l t u r a l Associa t ion af ter his d e p a r t u r e from Abu D h a b i . 

25. O n 13 Apri l 1989 he m a d e an appl ica t ion to t h e Disc ip l inary 
Offences (Budget and F inance) C o u r t for the p roceed ings aga ins t h im to 
be s tayed unt i l t he final d e t e r m i n a t i o n of the a f o r e m e n t i o n e d compla in t 
and sought add i t iona l in fo rmat ion in o r d e r to ob ta in c o m m u n i c a t i o n from 
the Min i s t ry of Fore ign Affairs of in fo rmat ion and s u p p l e m e n t a l 
d o c u m e n t a t i o n , a n d from the Audi t C o u r t of t he r epo r t s lodged w h e n his 
c o m m i t t a l for t r ia l was o rde red . 

26. In a j u d g m e n t of 17 Apri l 1989, which was served on the appl ican t 
on 3 O c t o b e r 1989, the Disc ip l inary Offences (Budget and F inance ) C o u r t 
d i smissed his app l ica t ion on the g r o u n d tha t "... t he d o c u m e n t s in t he 
inves t iga t ion file [were] sufficient to enab le t he C o u r t to reach its 
decis ion wi thou t t h e r e be ing any need for o t h e r evidence or to awai t the 
o u t c o m e of the a f o r e m e n t i o n e d compla in t " . It imposed a fine of 
F R F 2,000 on the app l ican t for c o n t r a v e n i n g the Rules gove rn ing S ta t e 
I ncome and E x p e n d i t u r e . 

27. O n 4 D e c e m b e r 1989 the app l ican t appea l ed on po in t s of law to the 
Conseil dEtat and on 4 April 1990 he lodged wr i t t en submiss ions . 

28 . T h e appea l on poin ts of law was dec la red admiss ib le by the Conseil 
dEtat on 2 5 J a n u a r y 1991 and c o m m u n i c a t e d on 14 F e b r u a r y 1991 to the 
Min i s t e r for the Budge t and on 18 Apri l to t he M i n i s t e r for Fore ign 
Affairs. T h e fo rmer lodged submiss ions in defence on 11 Apri l 1991 and 
the l a t t e r on 3 S e p t e m b e r 1991. 

29. O n 22 J u l y 1991 the case file was c o m m u n i c a t e d to t he app l i can t ' s 
lawyer to enab le h im to lodge submiss ions in reply. 

30. By a j u d g m e n t of 29 D e c e m b e r 1993, the Conseil d'Etat r eversed t he 
j u d g m e n t of 17 Apri l 1989 of the Disc ip l inary Offences (Budge t and 
F inance) C o u r t , hold ing: 

"[The applicant] had maintained before the Disciplinary Offences (Budget and 
Finance) Court that the committal order of 15 February 1984 by which the Second 
Regional Audit Board decided to refer the case to the Disciplinary Offences (Budget 
and Finance) Court pursuant to section 16 of the Law of 25 September 1948, as 
amended, was defective. The objection raised by [the applicant] before the Disciplinary 
Offences (Budget and Finance) Court must be regarded as a submission that the 
proceedings brought against [him] were inadmissible ... Since it failed to rule on that 
preliminary objection, the decision of the Disciplinary Offences (Budget and Finance) 
Court was invalid for want of sufficient reasoning. [The applicant's] request to have that 
decision set aside is accordingly founded ..." 
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3 1 . T h e case was r e m i t t e d to the Disc ip l inary Offences (Budge t and 

F inance ) C o u r t and r eg i s t e r ed wi th t h a t cour t on 24 J a n u a r y 1994. 

32. In a l e t t e r d a t e d 4 J a n u a r y 1995, t he P r e s i d e n t of t he Discipl inary 

Offences (Budget a n d F inance ) C o u r t in formed the appl icant t h a t he 

could inspect t he case fde a t t he s ec re t a r i a t of t he cour t . However , t ha t 

l e t t e r was r e t u r n e d m a r k e d "does not live at t h e s t a t e d a d d r e s s " . A 

fu r the r l e t t e r was sen t to t he app l i can t on 23 J a n u a r y 1995. 

33 . O n 20 M a r c h 1995 the app l i can t lodged his submiss ions wi th the 

Disc ip l inary Offences (Budge t a n d F inance) C o u r t . H e a p p e a r e d before 

t h a t cour t on 12 Apri l 1995. 

34. After t he h e a r i n g , which b e g a n wi th r e p r e s e n t a t i o n s from the 

j u d g e r a p p o r t e u r , followed by legal submiss ions by Pr inc ipa l S t a t e 

Counse l , exp l ana t i ons from the app l ican t ass i s ted by his lawyer, 

app l ica t ions from Pr inc ipa l S t a t e C o u n s e l a n d last ly oral submiss ions by 

counse l for t he app l i can t , t he final speech be ing by the app l i can t a n d his 

counsel , the Disc ip l inary Offences (Budge t and F inance ) C o u r t de l ivered 

j u d g m e n t on 12 Apr i l 1995. T h e j u d g m e n t was served on 28 D e c e m b e r 

1995. W i t h r e g a r d to t he defence based on a n a l leged viola t ion of Art ic le 6 

§ 1 of t he E u r o p e a n Conven t i on on H u m a n Righ t s , it conc luded: 

"The defence refers to the aforementioned Convention, and in particular to Article 6 
§ 1 of that Convention, inasmuch as the court is allegedly called upon to determine civil 
rights and obligations or a criminal charge. Under that provision, it is said that [the 
applicant] is entitled to a public hearing within a reasonable time. He claims that the 
proceedings in the present case have exceeded a reasonable time, since more than ten 
years elapsed between the registration of the committal order by the public prosecutor's 
office at the court on 9 August 1985 and the letter of 21 March 1995 from Principal State 
Counsel summoning [the applicant] to appear on 12 April 1995. Accordingly, it is 
claimed that by reason of the unreasonable length of the proceedings, the offence is 
time-barred and the proceedings null and void, both under the ... Convention referred 
to above and section 30 of the Law of 25 September 1948, as amended. 

The fines imposed pursuant to the Law of 25 September 1948 by the Disciplinary 
Offences (Budget and Finance) Court did not relate to the determination of civil rights 
and obligations or of a criminal charge. They are thus outside the scope of the provisions 
of paragraph 1 of Article 6 of the Convention ... The applicant is therefore unable to rely 
on those provisions of the Convention in support of the contention that the proceedings 
were defective because the impugned decision was not taken after a public hearing. 
Consequently, the Court must apply the final paragraph of section 23 of the Law of 
25 September 1948, as amended, [L. 314-15], which provides that hearings before the 
court are not held in public. 

For the purposes of the five-year limitation period instituted by section 30 of the Law 
of 25 September 1948, as amended, time ran from the date of the act rendering the 
perpetrator liable to the application of the penalties laid down by the Law - that is to 
say, 21 June 1980 - until the case was brought before the Court, in the instant case by 
committal from the Audit Court on 9 August 1984. Thus, the prosecution of the offence 
... is not time-barred ..." 
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35. T h e n , after go ing t h r o u g h the evidence aga ins t the app l i can t , t he 
Disc ip l inary Offences (Budge t a n d F inance ) C o u r t found t h a t he h a d 
infr inged the Rules govern ing S ta t e I ncome and E x p e n d i t u r e a n d was 
l iable to the pena l t i e s laid down by t h e s t a t u t e . In t h a t connec t ion , it 
found t h a t : 

"[The applicant] executed two loan agreements in turn in his capacity as French 
ambassador without receiving prior instructions to do so from the Ministry of Foreign 
Affairs. Indeed, that ministry was not competent to give such instructions, as, under the 
terms ofthc Ordinance of 2 January 1959 governing the Finance Acts, only the Minister 
of Finance was empowered to enter into borrowing agreements under the general 
authorities given each year by the Finance Acts. However, by acting within his 
apparent authority and by contracting an obligation, the ambassador exposed the 
French State to the risk that it would have to bear any harmful consequences. 

However, the Court finds that [the applicant] was confronted as a matter of urgency 
with a situation brought about by the wishes ofthc municipality and the Emirate of Abu 
Dhabi to recover possession ofthc land occupied by the French school. Moreover, it was 
recognised that the school did not have sufficient teaching capacity. The initiative taken 
by the [appl icant ] meant that the school was able to reopen in satisfactory conditions at 
the start of the school year in September 1981 , as was deemed imperative. The central 
administrative department of the Ministry of Foreign Affairs was slow to react to 
correspondence and the various departments failed to act in a coordinated manner. 
Throughout the period in which the financial arrangements were being put into place 
[the applicant] received encouragement from the minister and from the minister's 
private office." 

36. T h e Disc ip l inary Offences (Budge t and F inance ) C o u r t found t h a t 
those c i r c u m s t a n c e s , t a k e n as a whole , en t i t l ed t he app l ican t to be 
e x o n e r a t e d from the impos i t ion of a fine and he was a c q u i t t e d of the 
cha rge . 

37. As a resu l t of t he a c q u i t t a l , no a p p e a l lay aga ins t t ha t decis ion of 
the Disc ip l inary Offences (Budge t a n d F inance ) C o u r t to the Conseil d'Etat. 

38. However , the app l ican t received no offers of pos t ings . In F e b r u a r y 
1997 he w e n t into compulsory r e t i r e m e n t wi th the s a m e g r a d e a n d s t ep as 
he h a d achieved in 1978. 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

39. T h e pr inciple of t he s e p a r a t i o n of t h e powers of a u t h o r i s i n g 
officers a n d a c c o u n t a n t s is one of t he f u n d a m e n t a l and cha rac t e r i s t i c 
t e n e t s of t he F r e n c h law of publ ic accoun t ing . 

40. Any b u d g e t a r y o p e r a t i o n by a public body r equ i r e s ac t ion by two 
a g e n t s a c t i n g in t u r n : t he a u t h o r i s i n g officer, who has a u t h o r i t y to dea l 
w i th income a n d e x p e n d i t u r e , a n d t h e a c c o u n t a n t , w h o is r espons ib le for 
deb t recovery and p a y m e n t s . 
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4 1 . Law no. 48-1484 of 25 S e p t e m b e r 1948 es tab l i shed a special ised 
cour t , t he Disc ip l inary Offences (Budget a n d F inance) C o u r t , which, 
t h o u g h i n d e p e n d e n t of t he Audi t C o u r t , is closely affiliated to it. T h e 
cour t was es tab l i shed to h e a r cases aga ins t publ ic a u t h o r i s i n g officers, 
who h a d previously b e e n liable only to d isc ip l inary pena l t i e s in the i r 
capac i ty as civil s e rvan t s , or to c r imina l pena l t i e s . 

42. T h e provisions of t h a t s t a t u t e , which has u n d e r g o n e a n u m b e r of 
a m e n d m e n t s , we re consol ida ted by Law no. 95-851 of 24 J u l y 1995, which 
now cons t i t u t e s the legislat ive sect ion of Book III of t h e Financia l 
J u d i c a t u r e Code conce rn ing in s t i t u t ions associa ted wi th t he Audi t Co u r t . 
P a r t I of Book III concerns t he Disc ip l inary Offences (Budge t and 
F inance) C o u r t . 

A. Par t I - T h e D i s c i p l i n a r y O f f e n c e s ( B u d g e t a n d F i n a n c e ) Court 

1. Chapter I - Organisation 

43. T h e r e l evan t provisions r ead as follows: 

Article L. 311-2 (section 11 of the 1948 Act) 

"The court shall be composed of the following: 

The President of the Audit Court, as president. 

The President of the Finance Division of the Conseil d'Etat, as vice-president. 

Two members of the Conseil d'Etat. 

Two senior members of the Audit Court. 

Article L. 311-3 (section 11 of the 1948 Act) 

"The members of the Conseil d'Etal and the senior members of the Audit Court are 
appointed to the court by decree issued by the Cabinet for a term of five years. ..." 

Article L. 311-4 (section 12 of the 1948 Act) 

"The functions of public prosecutor at the court shall be performed by Principal State 
Counsel at the Audit Court, assisted by an advocate-general and, if necessary, one or two 
law officers chosen from among the judges sitting in the Audit Court." 

Article L. 311-5 (section 13 of the 1948 Act) 

"Cases shall be investigated by judge rapporteurs chosen from among the members of 
the Conseil d'Etat and the Audit Court." 
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2. Chapter II - Persons within the jurisdiction of the court 

44. T h e re levan t provisions a r e as follows: 

Article L. 312-1.-I (section 1 of the 1948 Act) 

"The [Disciplinary Offences (Budget and Finance)] Court shall have jurisdiction to 
try: 

(b) any public servant or civil or military agent of the State, any agent of any 
territorial authority or their public institutions and of the associations of territorial 
authorities; 

(c) any representative, administrator or agents of other bodies which are subject to 
scrutiny by the Audit Court or a regional audit board 

3. Chapter III - Offences and penalties 

45. T h e offences a n d co r r e spond ing pena l t i e s a r e set out in 
Art ic les L . 313-1 to L. 313-14 (sect ions 2 to 9 of the 1948 Ac t ) . T h e 
re levan t provis ions in t he in s t an t case a r e Art ic les L. 313-1 , L. 313-4 a n d 
L. 313-6, which provide: 

Article L. 313-1 
"Any person referred to in Article L. 312-1 who shall have incurred expenditure 

without complying with the financial audit rules applicable governing expenditure 
shall be liable to a fine of not less than FRF 1,000 and not more than the amount of the 
gross annual emoluments or salary which they were receiving when the offence was 
committed." 

Article L. 313-4 
"Any person referred to in Article L. 312-1 w-ho, other than in the circumstances 

referred to in the preceding Articles, shall have infringed the rules governing the 
income and expenditure of the State or of the authorities, institutions and bodies 
mentioned in that Article or the administration of assets belonging to the State, those 
authorities, institutions or bodies or who, being a person responsible for the 
administration of any such authority, institution or body, shall have given approval for 
the impugned decisions, shall be liable to a fine of the amount set out in Article L. 313-1. 

Article L. 316-6 
"Any person referred to in Article L. 312-1 who in the course of their duties or in the 

exercise of their powers shall, in breach of their obligations, have procured for another 
an unjustified pecuniary advantage or an advantage in kind entailing a loss for the 
Treasury, or the authority or body concerned, or who shall have attempted to procure 
such an advantage, shall be liable to a fine of not less than FRF 2,000 and not more than 
twice the amount of the gross annual emoluments or salary which they were receiving at 
the date of the offence." 
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4. Chapter IV - Procedure before the Disciplinary Offences (Budget and 
Finance) Court 

46. Standing to commence proceedings: Ar t ic le L. 314-1 (sect ion 16 of the 
1948 Act) des igna te s t he people wi th s t a n d i n g to ins t i tu t e proceedings 
before the cour t . T h e s e a r e , firstly, the speake r s of t he two legislative 
assembl ies and the min i s t e r s ; secondly, a n d inter alia, t he Audi t C o u r t and 
Pr incipal S ta te Counse l a t the Audi t C o u r t , in his capaci ty as public 
p rosecu to r a t the Discipl inary Offences (Budge t a n d F inance) C o u r t . In 
prac t ice , most p roceedings a re b rough t by t he Audi t C o u r t . By v i r tue of 
Art ic le L. 314-2, p roceed ings m a y not be b r o u g h t more t h a n five years 
from the day the act pun i shab le u n d e r this p a r t of the Code was c o m m i t t e d . 

47. Formal request: P roceed ings before t h e cour t a r e i n s t i t u t e d t h r o u g h 
the i n t e r m e d i a r y of Pr inc ipa l S t a t e Counse l . P u r s u a n t to Ar t ic le L . 314-3 
(section 17 of the 1948 Act) Pr inc ipa l S t a t e C o u n s e l m a y decide to t ake no 
fu r the r ac t ion . If the case is to proceed , Pr inc ipa l S t a t e Counse l forwards 
t h e case file to t he P r e s i d e n t of t he cour t u n d e r cover of an "official" 
r e q u e s t . 

48 . Investigation: O n receipt of the official r e q u e s t t he P res iden t 
appo in t s one of t he cou r t ' s j u d g e r a p p o r t e u r s to inves t iga te t h e case . T h e 
pe r sons conce rned a re in formed t h a t t he inves t iga t ion is u n d e r way "by 
the publ ic p rosecu to r ' s office". Art ic le L. 314-4 (sect ion 18 of the 1948 
Act) vests full powers in the j u d g e r a p p o r t e u r s to m a k e inqui r ies of the 
bodies conce rned . T h e y a r e en t i t l ed to use publ ic se rvan t s to ca r ry out 
the inqu i r ies . T h e y m a y h e a r wi tnesses in t he p r e s e n c e of a r e g i s t r a r and 
a record of t h e evidence is kep t . Suspec t s a re en t i t l ed to the ass i s t ance of a 
lawyer. T h e j u d g e r a p p o r t e u r s have a full d i sc re t ion on how to conduc t the 
inves t iga t ion , t he i r only obl igat ion be ing to k e e p Pr inc ipa l S t a t e Counse l 
in formed. 

49. Opinion of the ministers: W h e n the inves t iga t ion has b e e n comple t ed , 
t he "case file is forwarded to Pr inc ipa l S t a t e C o u n s e l " who may, p u r s u a n t 
to Art ic le L. 314-4 (sect ion 18 of the 1948 Act) decide to t ake no fu r the r 
ac t ion . Should Pr inc ipa l S t a t e C o u n s e l dec ide to p roceed , t he case file is 
re fe r red to the F inance Min i s t e r and to t he m i n i s t e r from the min is t ry 
whose f inances a r e conce rned . T h e y have a per iod fixed by the P res iden t , 
bu t of not less t h a n one m o n t h , in which to lodge the i r opinions . O n c e tha t 
per iod has exp i red , the p roceed ings m a y c o n t i n u e . 

50. Committal order: O n rece ip t of t he min i s t e r i a l rep l ies or on t he 
expiry of t he t i m e al lowed, the case file is fo rwarded to Pr inc ipa l S ta te 
Counse l who has fifteen days in which to dec ide to t ake no fu r the r ac t ion 
or to o r d e r t he d e f e n d a n t ' s c o m m i t t a l for t r ia l by t he Discipl inary 
Offences (Budge t a n d F inance ) C o u r t . 

5 1 . Opinion of the joint committees: Ar t ic le L. 314-8 (sect ion 22 of the 1948 
Act) provides t h a t , if t he de f endan t is c o m m i t t e d for t r ia l by the 
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Discipl inary Offences (Budget and F inance) C o u r t , " t he case file shall be 
c o m m u n i c a t e d to the re levan t a d m i n i s t r a t i v e jo in t c o m m i t t e e s i t t ing in 
its d isc ipl inary fo rma t ion or t he s u b s t i t u t e fo rma t ion if one ex is t s" . T h e 
jo in t c o m m i t t e e has one m o n t h in which to del iver its opin ion. If no 
opinion is received, " t he cour t m a y decide t he case" . 

52. The hearing: Art ic le L. 314-8 (sect ion 22 of t he 1948 Act) provides 
t h a t , once t h e j o in t c o m m i t t e e has b e e n consu l t ed , the d e f e n d a n t is 
in formed t h a t he or she m a y inspect t he case file wi th in fifteen days . H e 
or she m a y lodge submiss ions wi th in one m o n t h af ter t he c o m m u n i c a t i o n 
of t he case file. 

53 . T h e trial t akes place at t he end of t h a t p r o c e d u r e . T h e list of cases 
for h e a r i n g is " p r e p a r e d by the public p rosecu to r and dec ided by the 
P r e s i d e n t " . Ar t ic le L. 314-13 (sect ion 23 of t he 1948 Act) lays down t h a t 
" the cour t c a n n o t validly de l i be r a t e unless at least four of i ts m e m b e r s 
a re p r e s e n t " . Ar t ic le L. 314-12 provides t h a t " t he j u d g e r a p p o r t e u r has a 
consu l ta t ive vote in t he cases in which he or she r e p o r t s " . T h e j u d g e 
r a p p o r t e u r is the re fo re p r e s e n t at the t r ia l a n d " p r e s e n t s a s u m m a r y of 
his or he r w r i t t e n r epo r t " . H e or she also t akes pa r t in t he de l ibe ra t ions . 

54. Rights of the defence: T h e d e f e n d a n t t akes no p a r t in t he p roceed ings 
unt i l t hey have been t r ans f e r r ed to t he Disc ip l inary Offences (Budge t and 
F inance ) C o u r t . D u r i n g the inves t iga t ion , t he Act provides t h a t the 
de f endan t shall be in formed of the cha rges a n d of his or her r igh t to a 
lawyer and , lastly, shall be given an oppor tun i ty , once t h e case file has 
b e e n c o m m u n i c a t e d , to lodge defence submiss ions . At t h e h e a r i n g , t he 
de f endan t is en t i t l ed to call wi tnesses a n d to be r e p r e s e n t e d by a lawyer. 
T h e de f endan t or his or he r r e p r e s e n t a t i v e speak las t , in acco rdance wi th 
the law. 

55 . Ar t ic le L. 314-15 (sect ion 23 of t he 1948 Act) provides tha t 
hea r i ngs shall not be jDublic. 

56. Ar t ic le L. 314-20 provides : 

"Once final, judgments in which the court delivers a guilty verdict may, if the court so 
decides, be published in whole or in part in the Official Gazette of the French Republic." 

B. C a s e - l a w 

57. In a j u d g m e n t de l ivered on 30 O c t o b e r 1998 (in the case of 
Lorenz i ) t he Conseil d'Etat held: 

"... When trying a case concerning acts for which the fines laid down by the 
aforementioned Law of 25 September 1948 may be imposed, the Disciplinary Offences 
(Budget and Finance) Court must be considered as determining 'criminal charges' 
within the meaning of the aforementioned provisions of the ... Convention for the 
Protection of Human Rights and Fundamental Freedoms and must accordingly hold a 
public hearing, the aforementioned provisions of the Financial Judicature Code or of 
section 23 of the Law of 25 September 1948 being no obstacle thereto." 
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T H E L A W 

I. A L L E G E D V I O L A T I O N S O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

58. T h e app l ican t compla ined t h a t t he h e a r i n g before t he Disc ip l inary 
Offences (Budge t a n d F inance) C o u r t h a d not b e e n he ld in publ ic a n d of 
the l eng th of t he p roceed ings . H e al leged a viola t ion of Art ic le 6 § 1, which 
r eads : 

"In the determination of his civil rights and obligations or of any criminal charge 
against him, everyone is entitled to a ... hearing within a reasonable time by [a] ... 
tribunal established by law. Judgment shall be pronounced publicly but the press and 
public may be excluded from all or part of the trial in the interests of morals, public 
order or national security in a democratic society, where the interests of juveniles or 
the protection of the private life of the parties so require, or to the extent strictly 
necessary in the opinion of the court in special circumstances where publicity would 
prejudice the interests of justice." 

59. As a p r e l i m i n a r y point , the C o u r t no tes t h a t Art ic le 6 § 1 is 
appl icable to t he p roceed ings , since t he Disc ip l inary Offences (Budget 
and F inance ) C o u r t "mus t be cons ide red as d e t e r m i n i n g ' c r imina l 
c h a r g e s ' " for the pu rposes of t he Conven t ion , as t he Conseil d'Etat rightly-
held in t he a f o r e m e n t i o n e d case . 

A. Lack o f a p u b l i c h e a r i n g b e f o r e the D i s c i p l i n a r y O f f e n c e s 
( B u d g e t a n d F i n a n c e ) C o u r t 

I. The parties'submissions 

60. As they had done before t he C o m m i s s i o n , the G o v e r n m e n t 
m a i n t a i n e d t h a t t he app l i can t could not c la im to be the vict im of a 
violat ion of t he C o n v e n t i o n wi th in the m e a n i n g of Art ic le 34 because , on 
12 Apri l 1995, he had been a c q u i t t e d by the Disc ip l inary Offences (Budget 
and F inance ) C o u r t . 

61 . T h e G o v e r n m e n t no t ed t h a t , u n d e r t he case- law of the Conven t i on 
ins t i tu t ions , app l i can t s who have not b e e n found guil ty in t he i m p u g n e d 
p roceed ings or whose convict ions have b e e n set as ide canno t c la im to be 
v ic t ims of a violat ion of the Conven t i on wi th in the m e a n i n g of Art ic le 34, 
i r respec t ive of the r ea sons for the i r be ing e x o n e r a t e d (see the Adolf 
v. A u s t r i a j u d g m e n t of 26 M a r c h 1982, Ser ies A no. 49, pp . 17-19, §§ 35-41). 

62. In t h e i n s t a n t case , t he G o v e r n m e n t a r g u e d t h a t t he app l ican t 
could not compla in abou t t he first set of p roceed ings tha t had ended 
wi th a fine of F R F 2,000 be ing imposed on h i m by the Disc ip l inary 
Offences (Budge t and F inance ) C o u r t , s ince the j u d g m e n t conce rned of 
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3 O c t o b e r 1989 had been reversed by the Conseil d'Etat on 29 D e c e m b e r 
1993 for wan t of sufficient r ea son ing . T h e b r e a c h of the pr inc ip le t h a t 
hea r i ngs should be held in public h a d t hus been r e m e d i e d de facto by the 
Conseil d'Etat and the app l ican t the re fo re had no s t a n d i n g to compla in to 
t he C o u r t u n d e r t h a t head . 

63 . As r e g a r d s t he second set of p roceed ings before t he Discipl inary 
Offences (Budge t and F inance) C o u r t , t he G o v e r n m e n t observed t h a t 
t he app l i can t h a d b e e n a c q u i t t e d on 12 Apri l 1995. 

64. In t h a t connec t ion , t h e G o v e r n m e n t po in ted out t h a t a l t h o u g h the 
Disc ip l inary Offences (Budget and F inance ) C o u r t had found t h a t t he 
app l ican t had " infr inged the Rules govern ing S ta t e I n co me and 
E x p e n d i t u r e and was l iable to t he pena l t i e s laid down by sect ion 5 of the 
Law of 25 S e p t e m b e r 1948, as a m e n d e d " , t ha t f inding t h a t t he legis lat ion 
had b e e n c o n t r a v e n e d did not a m o u n t to a f inding of guil t , as u n d e r 
d o m e s t i c law an acqu i t t a l cons t i t u t ed , by def in i t ion , to ta l e x o n e r a t i o n 
from guil t . 

65. T h e app l ican t re jec ted t h a t a r g u m e n t . H e cons ide red t h a t on t he 
con t ra ry , desp i t e his acqu i t t a l , he h a d been found guil ty by t he 
Discipl inary Offences (Budge t and F inance ) C o u r t , as it had express ly 
held t h a t he had c o m m i t t e d t he offence. H e a r g u e d t h a t evidence of t h a t 
was provided by the fact t h a t he h a d received no fu r the r p r o m o t i o n or 
pos t ing before his r e t i r e m e n t . In t h a t connec t ion , he cons ide red t h a t 
because t he p roceed ings had been held in sec re t , w i thou t a publ ic 
h e a r i n g , t he idea t h a t he was guil ty had ga ined cu r r ency wi th his 
employers , as was shown by the fact t h a t his c a r e e r p rospec t s h a d been so 
severely d a m a g e d . 

2. The Court's assessment 

66. T h e C o u r t r e i t e r a t e s t h a t t he Conven t i on ins t i tu t ions have ru led 
t h a t app l i can t s will only cease to have s t a n d i n g as v ic t ims wi th in t he 
m e a n i n g of Art ic le 34 of t he C o n v e n t i o n if t he n a t i o n a l au tho r i t i e s have 
acknowledged the a l leged violat ions e i t he r express ly or in subs t ance a n d 
t h e n afforded r ed re s s (see t h e Eckle v. G e r m a n y j u d g m e n t of 15July 1982, 
Ser ies A no. 5 1 , p . 30, § 66). 

67. It is possible for t h e r e to be a violat ion of the C o n v e n t i o n even if 
t h e r e has b e e n no d a m a g e (see t he Adolf j u d g m e n t ci ted above, p . 17, 
§ 3 7 ) . 

68. T h e C o u r t no tes t h a t in t he i n s t a n t case , desp i te a c q u i t t i n g the 
app l i can t , t he j u d g m e n t of the Disc ip l inary Offences (Budge t and 
F inance ) C o u r t of 12 Apri l 1995 express ly s t a t e d in its r e a s o n i n g t h a t t he 
app l ican t had " infr inged the Rules govern ing S ta t e I n co me and 
E x p e n d i t u r e a n d [was] l iable to t he pena l t i e s laid down by sect ion 5 of 
the Law of 25 S e p t e m b e r 1948, as a m e n d e d " . T h e C o u r t poin ts ou t in 
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t h a t connec t ion t h a t t he r e a s o n i n g in a decis ion forms a whole wi th and 
canno t be d issocia ted from the ope ra t ive provisions (see t he Adolf 
j u d g m e n t ci ted above, p . 18, § 39). 

69. T h u s , the appl ican t was cons ide red gui l ty and l iable to the 
impos i t ion of a fine. F u r t h e r m o r e , the Disc ip l inary Offences (Budge t and 
F inance) C o u r t express ly d i smissed his c o m p l a i n t s u n d e r t he Conven t ion . 
Accordingly, t he fact t h a t he was u l t i m a t e l y e x o n e r a t e d from the pena l ty 
to which he was liable c a n n o t , in the p a r t i c u l a r c i r c u m s t a n c e s in which the 
offence was c o m m i t t e d , be r e g a r d e d as a r e m e d y for t h e a l leged violat ion. 

70. C o n s e q u e n t l y , hav ing r ega rd to bo th t he r e a s o n i n g in a n d the 
opera t ive provisions of t he j u d g m e n t of the Disc ip l inary Offences 
(Budge t and F inance ) C o u r t of 12 Apri l 1995, t he C o u r t concludes tha t 
the app l ican t has not ceased to be a "v ic t im" wi th in t he m e a n i n g of 
Art ic le 34 of the Conven t ion . 

71 . T h e C o u r t m u s t the re fo re assess w h e t h e r in t he p r e s e n t case the 
app l ican t was en t i t l ed by Ar t ic le 6 § 1 of the Conven t i on to a h e a r i n g in 
publ ic . 

72. In t h a t connec t ion , t h e C o u r t r e i t e r a t e s t h a t t he hold ing of cour t 
h e a r i n g s in public cons t i t u t e s a f u n d a m e n t a l pr inciple e n s h r i n e d in 
p a r a g r a p h 1 of Art ic le 6. T h i s publ ic c h a r a c t e r p ro t ec t s l i t igan ts aga ins t 
t he a d m i n i s t r a t i o n of j u s t i c e in secre t wi th no public scrut iny; it is also one 
of t he m e a n s w h e r e b y confidence in the cour t s can be m a i n t a i n e d . By 
r e n d e r i n g the a d m i n i s t r a t i o n of j u s t i ce t r a n s p a r e n t , publ ic i ty con t r ibu te s 
to t h e a c h i e v e m e n t of t he a i m of Art ic le 6 § 1, n a m e l y a fair t r ia l , the 
g u a r a n t e e of which is one of t he f u n d a m e n t a l p r inc ip les of any 
d e m o c r a t i c society, wi th in t he m e a n i n g of the Conven t i on (see, a m o n g 
o t h e r a u t h o r i t i e s , t h e Sziics v. A u s t r i a j u d g m e n t of 24 N o v e m b e r 1997, 
Reports of Judgments and Decisions 1997-VII, p . 2481 , § 42, and the D i e n n e t 
v. F rance j u d g m e n t of 26 S e p t e m b e r 1995, Ser ies A no . 325-A, pp . 14-15, 
§ 3 3 ) . 

73. T h e C o u r t also no tes t h a t t he pr inc ip le t h a t hea r i ngs should be 
held in publ ic m a y be subject to qual i f ica t ions , pa r t i cu la r ly to p ro t ec t the 
p a r t i e s ' p r iva te lives or in t he i n t e r e s t s of ju s t i ce , as provided for in 
Art ic le 6 of t he Conven t i on (see t he t he D i e n n e t j u d g m e n t ci ted above, 
p . 15 § 33 , in fine). 

74. In the i n s t an t case , t h e C o u r t no t e s , firstly, t h a t a p a r t from the 
a l l ega t ion - un founded in t he p re sen t case - t h a t t he app l ican t did not 
have s t a n d i n g as a v ic t im, t he G o v e r n m e n t did not rely on any g round 
from a m o n g those set ou t in Ar t ic le 6 § 1 for jus t i fy ing the app l ican t ' s 
t r ia l in p r iva te w i thou t a publ ic h e a r i n g by the Disc ip l inary Offences 
(Budge t a n d F inance) C o u r t (see, mutatis mutandis, t he D i e n n e t j u d g m e n t 
ci ted above, pp. 23-24, § 38) and , secondly, t h a t t he app l ican t had 
express ly r e q u e s t e d a publ ic h e a r i n g . 



518 GUISSET v. FRANCE JUDGMENT 

75. T h e C o u r t also no tes t h a t t he r ight to a publ ic h e a r i n g is no longer 
con t e s t ed by the G o v e r n m e n t , who refer to a j u d g m e n t de l ive red on 
30 O c t o b e r 1998 (in t he Lorenz i case) by the Conseil d'Etat, which held: 

"... When trying a case concerning acts for which the fines laid down by the 
aforementioned Law of 25 September 1948 may be imposed, the Disciplinary Offences 
(Budget and Finance) Court must be considered as determining 'criminal charges' 
within the meaning of the aforementioned provisions of the ... Convention for the 
Protection of Human Rights and Fundamental Freedoms and must accordingly hold a 
public hearing, the aforementioned provisions of the Financial Judicature Code or of 
section 23 of the Law of 25 September 1948 being no obstacle thereto." 

76. C o n s e q u e n t l y , t he C o u r t concludes t h a t , by failing to hold a 
h e a r i n g in publ ic , the Disc ip l inary Offences (Budge t and F inance) C o u r t 
den ied the app l ican t a fair hea r i ng , wi th in the m e a n i n g of Ar t ic le 6 § 1 of 
t he Conven t i on . C o n s e q u e n t l y , t h e r e has been a violat ion of t h a t provision. 

B. L e n g t h o f t h e i m p u g n e d p r o c e e d i n g s 

77. T h e app l ican t also c o m p l a i n e d of t he l eng th of the p roceed ings 
before t he Disc ip l inary Offences (Budge t and F inance) C o u r t . 

/. Period to be taken into consideration 

78. In t he G o v e r n m e n t ' s submiss ion , t he p roceed ings in issue had 
begun on 10 J u n e 1987, w h e n the appl icant was in formed t h a t an 
inves t iga t ion had been s t a r t e d , and ended on 12 Apri l 1995, wi th the 
second j u d g m e n t of the Disc ip l inary Offences (Budget a n d F inance ) 
C o u r t . T h e app l ican t m a i n t a i n e d on t h e c o n t r a r y t h a t the per iod to be 
t a k e n in to cons ide ra t ion h a d b e g u n , if not on 15 F e b r u a r y 1984, w h e n the 
Audi t C o u r t had c o m m i t t e d h im for t r ia l by t he Disc ip l inary Offences 
(Budge t a n d F inance ) C o u r t , t h e n at the la tes t on 11 F e b r u a r y 1987, 
w h e n Pr inc ipa l S t a t e C o u n s e l r e q u e s t e d an inves t iga t ion . H e also 
s u b m i t t e d t h a t t he per iod conce rned had con t inued unt i l 9 J a n u a r y 1996, 
when the j u d g m e n t of the Disc ip l inary Offences (Budge t a n d F inance ) 
C o u r t of 12 Apri l 1995 was served. 

79. T h e " r ea sonab l e t i m e " re fe r red to in Art ic le 6 begins to r u n w h e n a 
pe r son is " cha rged" . T h e " c h a r g e " can be def ined as t he official 
not i f icat ion given to an individual by t he c o m p e t e n t a u t h o r i t y of an 
a l l ega t ion t h a t he has c o m m i t t e d a c r imina l offence (see t h e B a g g e t t a 
v. I taly j u d g m e n t of 25 J u n e 1987, Series A no. 119, opin ion of t he 
C o m m i s s i o n , p . 37, § 31). 

80. In t he i n s t an t case , t he C o u r t no tes t h a t t h e r e was a de lay b e t w e e n 
the Audi t C o u r t ' s decis ion of 15 F e b r u a r y 1984 to refer t h e case to the 
Disc ip l inary Offences (Budge t a n d F inance) C o u r t a n d Pr inc ipa l S t a t e 
Counse l ' s r e q u e s t on 11 F e b r u a r y 1987 for a n inves t iga t ion to be s t a r t e d . 
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However , it no te s t h a t t he decision of 15 F e b r u a r y 1984 did not come to 
t he app l i can t ' s a t t e n t i o n a n d had no repe rcuss ions for h im as he con t i nued 
in his post of a m b a s s a d o r to Bolivia unt i l 3 J u l y 1986. T h e C o u r t the re fore 
cons iders t h a t t he p roceed ings in issue m u s t be r e g a r d e d as hav ing begun 
on 10 J u n e 1987, w h e n the app l ican t was in formed t h a t he was be ing 
inves t iga ted by the Disc ip l inary Offences (Budge t a n d F inance ) Co u r t . It 
ended on 9 J a n u a r y 1996, w h e n the j u d g m e n t of 12 Apri l 1995 was served 
on the app l i can t . T h e p roceed ings the re fo re las ted nea r ly e ight years and 
seven m o n t h s . 

2. Whether the length of the proceedings was reasonable 

8 1 . T h e r e a s o n a b l e n e s s of t he l eng th of p roceed ings m u s t be assessed 
in the l ight of the c i r c u m s t a n c e s of t he case a n d hav ing r e g a r d to the 
c r i t e r i a laid down in t he C o u r t ' s case-law, in p a r t i c u l a r t he complex i ty of 
t h e case and the conduc t of t he app l ican t and of t he re levant au tho r i t i e s . 
T h e i m p o r t a n c e of w h a t is at s take for t he app l ican t in t he l i t iga t ion has 
also to be t a k e n in to accoun t (see, a m o n g m a n y o t h e r a u t h o r i t i e s , the 
Dous ta ly v. F r a n c e j u d g m e n t of 23 Apri l 1998, Reports 1998-11, p . 857, § 39). 

82. T h e G o v e r n m e n t s u b m i t t e d t h a t t he different s t ages of bo th se ts of 
p roceed ings before t he Disc ip l inary Offences (Budge t a n d F inance ) C o u r t 
had p roceeded w i thou t de lay and wi th d u e exped i t ion , r e g a r d be ing had to 
t he n e e d for a t h o r o u g h inves t iga t ion in t he case . T h e y po in t ed ou t t h a t 
t he p r o c e d u r e involved not only an inves t iga t ion by the j u d g e r a p p o r t e u r , 
bu t also, before t he t r ia l , m a n d a t o r y consu l t a t ion of the min i s t e r s 
conce rned a n d the r e l evan t a d m i n i s t r a t i v e jo in t c o m m i t t e e , which a t t he 
m a t e r i a l t i m e m e t only once a year . F u r t h e r m o r e , Pr inc ipa l S t a t e 
Counse l ' s i n t e r v e n t i o n was r e q u i r e d t h r o u g h o u t the p roceed ings , d u r i n g 
the course of which he was r e q u i r e d to issue t h r e e types of decision in t u r n : 
a formal r eques t , a decis ion to p rosecu te and a decision to c o m m i t t he case 
for t r i a l . Last ly, t he G o v e r n m e n t s u b m i t t e d t h a t the Conseil d'Etat had 
dea l t w i th the appea l w i thou t any per iods of inact ivi ty. C o n s e q u e n t l y , 
t hey said t h a t t h e compla in t r e g a r d i n g the l eng th of t he p roceed ings 
should be d ismissed . 

83 . T h e app l i can t c o n t e s t e d the G o v e r n m e n t ' s submiss ions and 
po in ted to a n u m b e r of u n e x p l a i n e d per iods of inactivi ty. F u r t h e r m o r e , 
he cons idered t h a t in any event , by 10 J u n e 1987, w h e n he was in formed 
of t he inves t iga t ion , " t he die was cas t" , as t he Aud i t C o u r t had a l ready 
inves t iga ted t he case a n d all t h e p rosecu t ion evidence h a d been 
a s sembled . In his submiss ion , wha t followed t h e r e a f t e r was pure ly 
formal . Last ly, t he app l ican t con t e s t ed t he G o v e r n m e n t ' s a r g u m e n t t h a t 
a la rge n u m b e r of p r o c e d u r a l s teps had to be p e r f o r m e d . H e n o t ed in 
p a r t i c u l a r t h a t the j o in t c o m m i t t e e was conce rned only wi th the First set 
of p roceed ings before t he Disc ip l inary Offences (Budge t and F inance) 
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C o u r t and t h a t in t he second set of p roceed ings , af ter t h e successful 
appea l to t h e Conseil d'Etat, t h e r e was no new inves t iga t ion , no fresh 
submiss ions by the m i n i s t e r s and the s a m e j u d g e r a p p o r t e u r was 
a p p o i n t e d as in the first set of p roceed ings . 

84. T h e C o u r t no tes t h a t t h e r e was no a l l ega t ion by the G o v e r n m e n t 
tha t t he case was of special complex i ty or t h a t delays were caused by t h e 
app l i can t ' s conduc t . It observes at the ou t se t t h a t t he l eng th of t h e 
p roceed ings before the Conseil d'Etat, from 4 D e c e m b e r 1989 to 
29 D e c e m b e r 1993, t h a t is to say four yea r s a n d twenty-five days, was 
excessive. F u r t h e r m o r e , the C o u r t no tes tha t t he j u d g m e n t of 
29 D e c e m b e r 1993 was c o m m u n i c a t e d to the Disc ip l inary Offences 
(Budge t a n d F inance ) C o u r t on 24 J a n u a r y 1994 and t h a t it was not unt i l 
4 J a n u a r y 1995, a lmos t a yea r l a te r , t h a t t he P r e s i d e n t of t ha t cour t 
in formed the appl ican t t h a t he could inspect t he case file. No exp l ana t i on 
for those delays has been provided by the G o v e r n m e n t . 

85. T h e C o u r t accordingly holds t h a t , in violat ion of Art ic le 6 § 1 of the 
C o n v e n t i o n , t he app l i can t ' s case was not h e a r d wi th in a r ea sonab le t i m e . 

II. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

86. Ar t ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

87. T h e app l ican t c l a imed 2,000,000 F r e n c h francs (FRF) for non-
p e c u n i a r y d a m a g e a n d F R F 11,736,922 for p e c u n i a r y d a m a g e which , he 
said, compr i sed loss of sa lary of F R F 652,542, loss of e m o l u m e n t s as 
a m b a s s a d o r of F R F 8,500,000, loss of bonuses of F R F 500,000 and loss of 
pens ion of F R F 2,084,380. 

88. T h e G o v e r n m e n t m a d e no c o m m e n t on those c la ims . 
89. T h e C o u r t finds t h a t t he app l ican t has not e s t ab l i shed a causa l link 

be tween the a l leged pecun ia ry d a m a g e and the violat ions of Ar t ic le 6 t h a t 
have b e e n found. In pa r t i cu l a r , it finds t h a t the app l ican t has not 
e s t ab l i shed t h a t t he a l leged d a m a g e to his c a r e e r was a t t r i b u t a b l e to the 
lack of a h e a r i n g in publ ic and to t he l eng th of t he p roceed ings before t h e 
Disc ip l inary Offences (Budge t a n d F inance ) C o u r t , r a t h e r t h a n to the 
unde r ly ing a l l ega t ions t hemse lves . C o n s e q u e n t l y , it m a k e s no a w a r d 
u n d e r this head . 
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90. However , t he C o u r t finds t h a t the app l ican t h a s s u s t a i n e d defini te 
non -pecun ia ry d a m a g e as a resu l t of t h e viola t ions . H a v i n g r e g a r d to the 
c i r c u m s t a n c e s of t he case and ru l ing on a n equ i t ab l e basis as r e q u i r e d by 
Art ic le 4 1 , it awa rds h im F R F 100,000 u n d e r this head . 

B. C o s t s a n d e x p e n s e s 

9 1 . T h e app l ican t c l a imed F R F 113,801 i n c u r r e d before t h e domes t i c 
cour t s a n d F R F 21,708 for legal fees i ncu r r ed before t h e C o m m i s s i o n , 
m a k i n g a to ta l of F R F 135,509. H e m a d e no c la im for the costs i ncu r r ed 
before t he C o u r t . 

92. T h e G o v e r n m e n t m a d e no c o m m e n t on t h a t c la im. 
93. O n the basis of the i n fo rma t ion in its possession a n d cons ider ing 

t h a t s o m e of t he costs of t he d o m e s t i c p roceed ings m u s t have been 
i ncu r r ed in o rde r to seek r e d r e s s for one of t he viola t ions of the 
Conven t i on t h a t has b e e n found, n a m e l y t he lack of a h e a r i n g in public 
(see p a r a g r a p h 34 above) , t he C o u r t , ru l ing on an equ i t ab l e basis a n d in 
acco rdance wi th t h e c r i t e r i a set out in i ts case- law (see, a m o n g o the r 
a u t h o r i t i e s , Nikolova v. Bulgaria [ G C ] , no. 31195/96, § 79, E C H R 1999-11), 
awards t he appl ican t F R F 40,000 inclusive of va lue -added t ax . 

C. D e f a u l t i n t e r e s t 

94. Accord ing to t he in fo rma t ion avai lable to t he C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icab le in F r a n c e a t t he d a t e of adop t ion of t he p re sen t 
j u d g m e n t is 2.74% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by six votes to one t h a t the app l i can t m a y c la im to be a "vic t im" 
for t he pu rposes of Ar t ic le 34 of t he C o n v e n t i o n ; 

2. Holds by six votes to one t h a t t h e r e has been a violat ion of Art ic le 6 § 1 
of t he C o n v e n t i o n on accoun t of t he lack of a publ ic h e a r i n g before the 
Disc ip l inary Offences (Budge t and F inance) C o u r t ; 

3. Holds u n a n i m o u s l y t h a t t h e r e has been a viola t ion of Art ic le 6 § 1 of the 
C o n v e n t i o n on account of the l eng th of t he p roceed ings ; 

4. Holds by five votes to two 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay t h e app l ican t , within 
t h r e e m o n t h s , in respec t of non -pecun ia ry d a m a g e , F F R 100,000 
(one h u n d r e d t h o u s a n d F r e n c h francs) a n d for costs a n d expenses 
F F R 40,000 (forty t h o u s a n d F r e n c h f rancs) ; 
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(b) t h a t s imple i n t e r e s t a t an a n n u a l r a t e of 2.74% shall be payable 
from the expiry of the above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

5. Dismisses u n a n i m o u s l y the r e m a i n d e r of t he app l i can t ' s c la im for j u s t 
sat isfact ion. 

Done in F rench , and notif ied in wr i t i ng on 29 S e p t e m b e r 2000, 
p u r s u a n t to Rule 77 §§ 2 and 3 of the Rules of C o u r t . 

Michael O 'BOYLE W i l h e l m i n a THOMASSEN 
R e g i s t r a r P re s iden t 

In accordance wi th Art ic le 45 § 2 of t he C o n v e n t i o n a n d Rule 74 § 2 of 
the Rules of C o u r t , t he following s e p a r a t e opinions a re a n n e x e d to this 
j u d g m e n t : 

(a) pa r t ly c o n c u r r i n g a n d pa r t ly d i s sen t ing opin ion of M r P a c t e a u ; 
(b) pa r t ly d i s sen t ing opinion of M r Zupanc ic . 

W . T . 
M . O ' B . 
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P A R T L Y C O N C U R R I N G A N D P A R T L Y D I S S E N T I N G 

O P I N I O N O F J U D G E P A C T E A U 

(Translation) 

I conc luded wi th the major i ty of t he C o u r t t h a t t he app l i can t ' s t r ia l by 
the Disc ip l inary Offences (Budge t and F inance ) C o u r t w i t h o u t a public 
h e a r i n g a m o u n t e d to a b r e a c h of Art ic le 6 § 1. 

In t r u t h , t he violat ion was , in pr inc ip le and per se, i nd i spu tab le a n d no 
difficulty a rose in f inding it. 

After the C o m m i s s i o n h a d dec ided on 9 M a r c h 1998 t h a t t he compla in t 
in the p r e s e n t case conce rn ing the lack of a publ ic h e a r i n g was admiss ib le , 
the F r e n c h Conseil d'Etat ac tua l ly acknowledged t h a t the Disc ip l inary 
Offences (Budge t and F inance) C o u r t should hold its h e a r i n g s in public 
(see t he Lorenz i decis ion of 30 O c t o b e r 1998). 

T h e m a i n , over r id ing issue is obviously w h e t h e r the app l ican t is a 
"vic t im". 

H e h a d such s t a n d i n g in 1989 w h e n , init ially, he was convicted. Did he 
r e t a i n it af ter t he Conseil d'Etat q u a s h e d t he convict ion in 1993 a n d the 
Disc ip l inary Offences (Budge t a n d F inance ) C o u r t chose not to reconvict 
h im in 1995? 

T h e C o u r t dea l s wi th t h a t issue in p a r a g r a p h s 66 to 70 of t he j u d g m e n t 
and conc ludes t h a t , hav ing r e g a r d to t he r e a s o n i n g and the opera t ive 
provisions of the j u d g m e n t of t he Disc ip l inary Offences (Budge t and 
F inance ) C o u r t finally a c q u i t t i n g t h e app l ican t in 1995, he did r e t a i n 
s t a n d i n g as a v ic t im. 

T h e Disc ip l inary Offences (Budget a n d F inance ) C o u r t held t h a t 
the app l ican t h a d " infr inged t h e Ru les govern ing S ta t e I n co me a n d 
E x p e n d i t u r e and [was] l iable to the p e n a l t i e s laid down but t h a t the 
c i r c u m s t a n c e s a n d con tex t in which t h a t b r e a c h occur red jus t i f ied , as it 
w e r e , his be ing e x o n e r a t e d from liabili ty to a fine. 

In shor t , M r Guisse t was not convic ted , bu t his r e p u t a t i o n has been 
t a r n i s h e d . 

Admi t t ed ly , t he m e r i t of t h a t a p p r o a c h is t ha t it faci l i tates wide access 
to t he E u r o p e a n C o u r t and is real is t ic . 

However , t he r e a s o n i n g in a decis ion c a n n o t by itself found a compla in t 
o t h e r t h a n on the g r o u n d s a n d in t he c i r c u m s t a n c e s t h a t undoub ted ly 
ex is ted in t he in s t an t case bu t which should not be def ined too broadly . 

O t h e r w i s e , t h e r e is a d a n g e r of abuse of process by people who have not 
been convicted, bu t none the l e s s cons ide r t hemse lves to have b e e n badly 
treated a n d who will be e n c o u r a g e d to seek out any word , p h r a s e or 
i n n u e n d o t h a t d isp leases t h e m in a decis ion, even t h o u g h t he decision 
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i tself has caused t h e m no di rec t h a r m . T h e cour t s would be i n u n d a t e d 
wi th appl ica t ions of no benefi t to t he app l i can t s t hemse lves . 

It can be seen in t he p r e s e n t case t h a t a l t h o u g h p a r t of the r e a s o n i n g 
in t he 1995 j u d g m e n t a p p e a r s to be cr i t ical of t he app l i can t , t he 
r e m a i n d e r is favourable to h im and refers to h im in very positive t e r m s . 
U l t i m a t e l y , if the app l ican t was not convicted, it was because he was not 
found guil ty. T h e significance of t he app l i can t ' s " a c q u i t t a l " should not be 
u n d e r e s t i m a t e d : he was found not guil ty, a l t h o u g h a re fe rence r e m a i n e d 
in t he j u d g m e n t to t he financial i r r egu la r i t y t h a t was pa r t of t he actus 
reus. 

In my view, from t h a t s t a n d p o i n t , while d e f e n d a n t s who benefi t from an 
acqu i t t a l may u n d o u b t e d l y r e m a i n vic t ims, they will only do so in 
exceptional cases. 

T o qualify, they will have to show not only tha t t he i r a c q u i t t a l formally 
po in ted to a failing on the i r pa r t , bu t also t h a t t he p roceed ings aga ins t 
t h e m were l iable to affect the i r pe r sona l or profess ional r igh ts a n d 
i n t e r e s t s . I also cons ide r t h a t a n imperfect a cqu i t t a l will w a r r a n t closer 
sc ru t iny if it comes af ter an ini t ial convict ion t h a t was i tself p rocedura l ly 
defect ive. 

T h e j u d g m e n t in t h e case of Adolf v. A u s t r i a of 26 M a r c h 1982, Ser ies A 
no. 49, which has b e e n c i ted as an au tho r i ty , i tself d r aws some careful 
d i s t inc t ions . T h e C o u r t did indeed hold t h a t t he r e a s o n i n g of a legal 
decis ion " formfed] a whole wi th a n d [could] not be d issoc ia ted from the 
ope ra t ive prov is ions" (see p. 18, § 39) , bu t it con t a ined m o r e fo r th r igh t 
accusa t ions (" the fault ... m a y be descr ibed as insignif icant a n d his 
c h a r a c t e r gives cause to expect t h a t he will conduc t h imsel f p roper ly in 
f u t u r e " see p. 8, § 12) a n d the compla in t was u l t i m a t e l y d i smissed 
because t he S u p r e m e C o u r t h a d s u b s e q u e n t l y c lear ly "c leared [ the 
app l i can t ] of any f inding of gu i l t " (see pp . 18-19, § 40) . 

W h a t e m e r g e s from the p r e s e n t case is t ha t the n a t u r e of the c h a r g e 
aga ins t the app l ican t and the p o t e n t i a l consequences for h im 
professional ly were e x t r e m e l y ser ious a n d t h a t he was t r ied on t h a t 
c h a r g e a n d init ial ly convic ted w i thou t a publ ic h e a r i n g , before u l t i m a t e l y 
be ing a c q u i t t e d (but w i thou t the Disc ip l inary Offences (Budge t and 
F inance) C o u r t r e fu t ing t he finding tha t he h a d b r o k e n the rules which it 
had previously used to convict h i m ) . T h e app l i can t ' s p rosecu t ion can 
the re fo re be cr i t ic ised r igh t to t he end . 

I also a g r e e d wi th t he major i ty t h a t t he l eng th of t h e p roceed ings was 
u n r e a s o n a b l e . 

T h e p roceed ings were mos t ce r ta in ly long, even for t h r e e levels of 
ju r i sd ic t ion . 

T h e y could and should have b e e n exped i t ed on a n u m b e r of occasions, 
especial ly af ter the ini t ial convict ion was q u a s h e d a n d the case r e m i t t e d to 
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the Disc ip l inary Offences (Budget a n d F inance) C o u r t , pa r t i cu l a r ly as the 
case was long-s t and ing and the accused a senior S t a t e civil se rvan t . 

T h e word ing used in p a r a g r a p h 84 of the j u d g m e n t none the l e s s a p p e a r s 
to m e to be too ca tegor ica l . 

T h e m a t t e r s before the Disc ip l inary Offences (Budge t and F inance) 
C o u r t were complex and , in view of t he i r object , sensi t ive . 

T h e app l ican t h imsel f c o n t r i b u t e d to delays by, for i n s t ance , wa i t ing 
unt i l t he very e n d of t he t w o - m o n t h per iod allowed before lodging his 
appea l to t he Conseil d'Etat af ter his ini t ial convict ion a n d a fu r the r four 
m o n t h s before lodging add i t iona l submiss ions . H e also r e p e a t e d l y ra ised 
p r e l i m i n a r y issues and sought a d j o u r n m e n t s . Whi le t h a t was a perfect ly 
l eg i t ima t e defence tact ic , it did not en t i t l e h im to say t h a t t he negl igence 
of t he na t i ona l a u t h o r i t i e s was respons ib le for all the delays in the 
e x a m i n a t i o n of t he case . 

I voted aga ins t t he major i ty on t he issue of j u s t sa t is fact ion, as I 
cons ide red t h a t a l t h o u g h the award for non -pecun ia ry d a m a g e was small , 
the decis ion should real ly have b e e n to award n o m i n a l d a m a g e s only. 

T h e j u d g m e n t r ight ly d i smissed the c la im for pecun ia ry d a m a g e , giving 
sound reasons for so doing . 

My view is t h a t the non-pecun ia ry d a m a g e itself was m i n i m a l a n d m o r e 
t h a n a m p l y c o m p e n s a t e d for by t h e g rea t m o r a l sa t is fact ion o b t a i n e d from 
the findings in th is j u d g m e n t of p r o c e d u r a l i r r egu la r i t i e s . T h e appl ican t 
did indeed have standing to seek a d e t e r m i n a t i o n t h a t those i r regu la r i t i e s 
had occu r red a n d effectively ob t a ined such a d e t e r m i n a t i o n . 
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In th is case , I voted aga ins t the violat ion in so far as t he ques t ion of 
p r o c e d u r a l v iola t ion conce rn ing t he absence of publ ic access to the 
h e a r i n g was conce rned . 

T h e l ead ing case c o n c e r n i n g t he admiss ib i l i ty of an appl ica t ion r e l a t i ng 
to a p r o c e d u r a l violat ion - in a case in which t he app l ican t has been 
a c q u i t t e d - is X v. A u s t r i a (appl ica t ion no. 5575/72, C o m m i s s i o n decision 
of 8 J u l y 1974, Decis ions and R e p o r t s 1, p . 44) . 

In X v. A u s t r i a t he appl ican t had b e e n c h a r g e d wi th several c r imes 
c o m m i t t e d in a c o n c e n t r a t i o n c a m p u n d e r the Nazi r e g i m e . M a n y 
wi tnesses for t he p rosecu t ion were h e a r d ab road d u r i n g the p r e l im ina ry 
jud ic ia l inves t iga t ions , in t he absence of b o t h t he app l ican t a n d his 
counse l . Mos t of t he se wi tnesses were not p r e s e n t at t he hea r ing . At the 
end of the t r ia l , t he accused was a c q u i t t e d . 

Clear ly , the p r o c e d u r a l violat ion in X v. A u s t r i a was m u c h more ser ious 
c o m p a r e d to the s i t ua t ion in t he case we dec ided today. T h e app l ican t 
in X v. A u s t r i a had been den ied t he chance to c ros s -examine , or to 
have c ros s -examined , wi tnesses aga ins t h im. T h i s p r o c e d u r a l r ight is 
f u n d a m e n t a l in any m o d e r n c r imina l p r o c e d u r e ; it concerns a most 
f u n d a m e n t a l t ru th - f ind ing device a t t he disposal of t he d e f e n d a n t . T h e 
ratio legis of this ev iden t i a ry r ight to e x a m i n e a n d c ros s -examine t he 
wi tnesses der ives from the t ru th - f ind ing function of c r imina l p r o c e d u r e 
of which t he convict ion or acqu i t t a l is a final resu l t . In this sense , this 
privi lege is subs t an t ive r a t h e r t h a n p r o c e d u r a l . 

In the p re sen t case , however , t he de f endan t was den ied a r ight which is 
not even a p rocedu ra l r ight of the d e f e n d a n t . T h e r e a s o n for the pr inciple 
accord ing to which all c r imina l t r ia l s m u s t be public does not res ide in t he 
d e f e n d a n t ' s p a r t i c u l a r p r o c e d u r a l in te res t , bu t in t he abs t r ac t publ ic 
i n t e r e s t . It is p r imar i l y in t h e publ ic i n t e r e s t t h a t all c r imina l t r ia ls be 
c o n d u c t e d in publ ic , t h a t is, to enab le t he g e n e r a l con t ro l of the public 
over t he work ings of t he c r imina l cou r t s . Obviously, in m a n y cases this 
will also be in t he i n t e r e s t of the de f endan t in so far as t he publ ic cont ro l 
c o n t r i b u t e s to m a i n t a i n i n g t he pr inc ip led a n d r e g u l a r n a t u r e of t he 
c r imina l t r ia l . I find it difficult to bel ieve, specifically, t h a t this was the 
app l i can t ' s p rob l em in this p a r t i c u l a r p r o c e d u r e . 

T h u s , it is not at all c lear t h a t M r Guisse t ac tua l ly suffered an injury 
d u e to t h e fact t h a t his t r ia l was not c o n d u c t e d in publ ic . T h e b u r d e n to 
show this specifically would have been on h im. T r u e , his r e p u t a t i o n in the 
d ip loma t i c circles could have been affected - posit ively or negat ive ly - if 
t h e r e were publ ic access to his t r ia l . Th i s a l leged i n t e r e s t conce rn ing t he 
d e f e n d a n t ' s profess ional r e p u t a t i o n is, however , wholly outs ide t he scope 
of t he specific g u a r a n t e e s of c r imina l p r o c e d u r e which t a r g e t only 
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acqu i t t a l or conviction, in o t h e r words , it is not w h a t is c o n t e m p l a t e d by 
Art ic le 6 of the Conven t ion . 

If we were to cons ider such b road i n t e r e s t s as p r o t e c t e d by the 
Conven t ion , t he r ight to a publ ic t r ia l would open a whole new horizon in 
t he a r e a of h u m a n r igh ts go ing far beyond the con tex t of c r imina l 
p r o c e d u r e . 

Anyway, M r Gu i s se t did not , in my opinion, show tha t he h a d suffered 
any specific injury from the fact t h a t his t r ia l was not he ld in publ ic . 
Ar t ic le 41 speaks of a n " in jured pa r ty" ; in t e r m s of so-called sy s t ema t i c 
i n t e r o p e r a t i o n this has impl ica t ions not only for t h e q u e s t i o n of "just 
sa t i s fac t ion" but also for the issue of s t a n d i n g (legitimatio ad causam 
activa) . In t e r m s of cons t i t u t i ona l jus t ic iab i l i ty doc t r ine t he case , in o t h e r 
words , is moo t . 

It is difficult, t he re fo re , to m a i n t a i n t h a t M r Guisse t was in any specific 
sense a "v ic t im" of the p r o c e d u r a l v iola t ion cons is t ing in t he den ia l of 
publ ic access to this quas i - c r imina l t r ia l . 

M r Guisse t was in t he end a c q u i t t e d of any wrongdo ing j u s t as the 
appl ican t in t he case c i ted above. However , precisely to t h e e x t e n t t h a t 
t he p r o c e d u r a l violat ion in t he A u s t r i a n case was i ncomparab ly m o r e 
ser ious , it a fortiori follows, t h a t M r Guisse t ough t not to have b e e n 
cons ide red a vict im in t he p r e s e n t case . 

1. See, for example, the following judgments: De Wilde, Ooms and Versyp v. Belgium, 
10 March 1972, Series A no. 14, p. 11, § 23; Artico v. Italy, 13 May 1980, Series A no. 37, 
pp. 17-18, § 35; and Johnston and Others v. Ireland, 18 December, 1986 Series A no. 112, 
p. 21, §42 . 
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SUMMARY1 

Applicability of Article 6 to dispute raised by public servant 

Article 6 § 1 

Applicability - Civil rights and obligations - Disciplinary proceedings - Discharge of lecturer 
from nationalfire service - Status of nationalfire service - Research relevant to national defence 
- Participation in exercise of powers conferred by public law and duties designed to protect the 
general interests of the State and other public authorities - State's sovereign power 

* 
* * 

The applicant joined the National Fire Service in 1988 and eventually reached the 
rank of captain. Throughout his service, he worked as a teacher, lecturing in 
physics and carrying out scientific research, part of which concerned issues 
relevant to national defence. In 1994, he was found to be medically unfit to take 
part in fire-fighting. In 1995, disciplinary proceedings were brought against him 
and an order to discharge him from the service was issued. His appeals were 
rejected. He complained that he did not have a fair hearing in the disciplinary 
proceedings. 

Held 
Article 6 § 1: The National Fire Service in Poland belongs to the forces for the 
maintenance of public safety and, while the applicant was employed as a teacher 
and found to be unfit for fire-fighting duties, he was a fire service officer and 
developed his career in the fire service, carrying out research related to matters 
considered important for national defence. Thus, his tasks did not involve a low 
level of responsibility but on the contrary gave him considerable responsibilities 
in the sphere of national defence and entailed at least indirect participation in 
the performance of duties designed to safeguard the general interests of the 
State. Moreover, given the character of his research, the State could legitimately 
require of him an especially strong bond of trust and loyalty. He was a member of 
the service and consequently required to accept the hierarchy and other conditions 
within the service environment. Accordingly, since disputes raised by civil servants 
who wield a portion of the State's sovereign power are excluded from the scope of 
Article 6, that provision was not applicable. 

Case-law cited by the Court 

Pellegrin v. France [GC], no. 28541/95, ECHR 1999-VIII 
Frydlender v. France [GC], no. 30979/96, ECHR 2000-VII 

1. This summary by the Registry does not bind the Court. 
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T H E F A C T S 

T h e app l ican t [Mr J a n u s z K e p k a ] is a Polish na t iona l who was born in 
1935 and lives in W a r s a w , Po land . 

A. T h e c i r c u m s t a n c e s of t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

O n 1 Apri l 1988 the app l ican t j o ined the Na t iona l F i re Service 
(Paristwowa Straz Pozarna). At abou t the s a m e t i m e he took his Ph .D in 
physics. W h e n he ob t a ined a post of senior l e c tu r e r a t t he N a t i o n a l Fire 
A c a d e m y (Szkola Giowna Sluzby Pozarniczej), he a t t a i n e d the r a n k of 
l i e u t e n a n t . D u r i n g the e n t i r e per iod of his service t he appl ican t worked 
as a l e c tu re r . H e l ec tu red in physics a n d ca r r i ed out scientific r e sea rch . 
P a r t of t h a t r e s e a r c h c o n c e r n e d issues cons ide red i m p o r t a n t for na t iona l 
defence . H e also publ i shed ar t ic les a n d scientific d i s se r t a t i ons . 

In 1988 t h e app l ican t c o m p l e t e d two t r a i n i n g courses : t he first in fire 
p r even t ion , t he second des igned for fire officers. 

O n an unspecif ied l a t e r d a t e h e a t t a i n e d t h e r ank of cap ta in . 
O n 31 M a y 1994 the app l ican t u n d e r w e n t a rou t ine medica l 

e x a m i n a t i o n . T h e r e l evan t r epo r t s t a t e d t h a t he was p e r m a n e n t l y unfit 
to t ake p a r t in f ight ing fires a n d e m e r g e n c y ac t ions , bu t fit to serve if he 
con t i nued to work as a l ec tu re r . 

O n 23 J a n u a r y 1995 the S u p e r i n t e n d e n t of the Na t iona l Fire A c a d e m y 
opened discipl inary p roceed ings aga ins t t he appl ican t on c h a r g e s of 
i n subord ina t ion (in connec t ion wi th his fai lure to comply wi th a super io r ' s 
o r d e r ) , wilful d i s r ega rd of ins t ruc t ions (in t h a t he had allowed th i rd persons 
to have access to r e sea r ch ca r r i ed out in respect of a m a t t e r of crucial 
i m p o r t a n c e for na t iona l defence) a n d two o t h e r discipl inary b r eaches . 

O n 10 M a r c h 1995 the S u p e r i n t e n d e n t i ssued a n o r d e r d i s c h a r g i n g the 
appl ican t from the fire service on disc ipl inary g rounds "wi th effect from 
31 M a r c h 1995". T h e app l ican t a p p e a l e d to t he C o m m a n d a n t of the 
N a t i o n a l F i re Service (Komendant Glowny Panstwowej Strazy Pozarnej). 

O n 29 M a r c h 1995 the C o m m a n d a n t uphe ld the o rde r . T h e appl ican t 
a p p e a l e d to t he M i n i s t e r of t he I n t e r i o r (Minister Spraw Wewnetrznych) on 
6 Apri l 1995. H e r e q u e s t e d the Min i s t e r , inter alia, to " q u a s h t h e re levant 
o rde r s i m m e d i a t e l y " a n d " p r o m o t e h im a n d a w a r d h i m a special pr ize as a 
r eward for his a c h i e v e m e n t s " . 

O n 30 M a y 1995 the Min i s t e r uphe ld t he decision to d i scha rge the 
app l ican t from the fire service, bu t c h a n g e d the d a t e on which it was to 
t a k e effect to 31 May 1995. 
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Subsequen t ly , on an unspecif ied d a t e , t he app l ican t a p p e a l e d to t he 
S u p r e m e A d m i n i s t r a t i v e C o u r t (Naczelny Sqd Administracyjny). H e 
con t e s t ed the decis ion of the C o m m a n d a n t of t he Na t iona l Fire Service 
of 29 M a r c h 1995 a n d the decision of the Min i s t e r of t he I n t e r i o r of 
30 M a y 1995, a l leg ing t h a t they were c o n t r a r y to the law. 

T h e S u p r e m e A d m i n i s t r a t i v e C o u r t gave j u d g m e n t on 13 S e p t e m b e r 
1995. It d i smissed the appea l for two pr inc ipa l r easons : firstly, because it 
had no ju r i sd i c t ion to dea l wi th d isc ipl inary m a t t e r s a n d , secondly, 
because it had found no legal flaw in t he i m p u g n e d decis ions . 

In t he m e a n t i m e , on an unspecif ied d a t e , the appl ican t had sued the 
S u p e r i n t e n d e n t of t he N a t i o n a l F i re A c a d e m y in t h e W a r s a w Dis t r ic t 
L a b o u r C o u r t (Sqd Rejonowy - Wydzial Pracy), s eek ing r e i n s t a t e m e n t in 
the fire service. T h e cour t refused to dea l wi th t he m e r i t s of the c la im 
because a d i scha rge from t h e fire service did not fall wi th in t he l abou r 
c o u r t s ' j u r i sd ic t ion , such m a t t e r s be ing resolved exclusively in 
a d m i n i s t r a t i v e p roceed ings . 

B. R e l e v a n t d o m e s t i c law 

T h e o rgan i sa t i on of the Na t iona l Fire Service, t e r m s and condi t ions of 
service t h e r e i n a n d de ta i l ed du t i e s of f i r emen a r e laid down in the Law of 
24 A u g u s t 1991 on the N a t i o n a l F i re Service (Ustawa o Parlstwowej Strazy 
Pozarnej) (as a m e n d e d ) , he r ea f t e r re fe r red to as " t he 1991 Act" . 

T h e Na t iona l Fire Service in Poland is pa r t of the na t iona l public service. 
F r o m the o rgan i sa t iona l point of view, it is, like t h e police, u n d e r t h e 
au thor i ty of the Minis t ry of the In ter ior . T h e C o m m a n d a n t of the Na t iona l 
Fire Service is a public au tho r i t y called a "cen t ra l o rgan of g o v e r n m e n t a l 
a d m i n i s t r a t i o n " (centralny organ administracji rzqdowej) and , like the 
C o m m a n d a n t of the Police, is subord ina te to t he Min i s te r of the In te r io r 
(section 9(1) of the 1991 Act) . T h e Min i s t e r of t he In te r io r not only 
supervises the Na t iona l Fire Service bu t also has the power to issue 
ord inances or o the r regula t ions se t t ing out the de ta i led organisa t ion of fire-
fighting br igades , un i t s and the i r e q u i p m e n t (section 8(4) of the 1991 Act) . 

W i t h i n t he g e n e r a l s t r u c t u r e of t he S t a t e , the N a t i o n a l F i re Service, 
like o t h e r e m e r g e n c y services, be longs to the forces for m a i n t e n a n c e of 
publ ic safety. 

Sect ion 1 of t h e 1991 Act lays down the g e n e r a l t a sks a n d du t i e s of t he 
Na t iona l Fire Service. Th i s provision r eads : 

"(1) There shall be established the National Fire Service - a professional, uniformed 
and specially equipped formation, which shall deal with lire-fighting, disasters and other 
local emergencies. 

(2) The National Fire Service shall carry out the following principal tasks: 

(1) identifying fire hazards and other local emergencies; 
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(2) organising and carrying out rescue actions during fires, disasters or operations 
to combat local emergencies; 

(3) carrying out supporting specialised rescue actions during disasters or 
operations by other emergency services to combat local emergencies; 

(4) training staff for the National Fire Sendee and other organs of fire protection 
and the national system for the protection of the nation; 

(5) supervising compliance with fire-safety regulations; 

(6) carrying out research into fire prevention and protection of the nation. 

(3) Service in the National Fire Service shall be performed by fire service officials, 
hereafter named 'firemen'." 

Sect ion 2(1) s t a t e s : 

"The National Fire Service shall organise the national system of fighting fires and 
combating emergencies, aimed at protecting life, health, property and the 
environment, in particular through: 

(1) fighting fires and other disasters; 

(2) technical rescue operations; 

(3) chemical rescue operations; 

(4) ecological rescue operations; 

(5) medical rescue operations." 

Sect ion 8(1) sets out t he following s t r u c t u r e of t he N a t i o n a l Fire 
Service: 

"There shall be the following organisational units of the National Fire Service: 

(1) the Chief Command; 

(2) the Regional Command; 

(3) the County/Town Command; 

(4) the National Fire Academy and other schools or training centres; 

(5) the research and development units; 

(6) the Central Museum of the Fire Service." 

Sect ion 17(1) of t he Act , r e fe r r ing to t he o rgan i sa t i on of t he Na t iona l 
F i re A c a d e m y , s t ipu la t e s : 

"The organisation and scope of the activities of the National Fire Academy, as well as 
the rules governing the appointment or dismissal of its Superintendent and his deputies, 
shall be regulated by the provisions concerning higher military academies." 

C O M P L A I N T 

T h e app l ican t c o m p l a i n e d u n d e r Art ic le 6 § 1 of t h e Conven t i on t h a t in 
t he disc ipl inary p roceed ings in which he was d i scha rged from the fire 
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service and , a t t he s a m e t ime , d ismissed from his post of l e c tu r e r at t h e 
Na t iona l F i re A c a d e m y in W a r s a w he did not have a "fair h e a r i n g " a n d 
t h a t his case was neve r h e a r d by a cour t . 

T h e app l ican t fu r the r r e q u e s t s t he C o u r t to o rde r t he j o i n d e r of his 
app l ica t ions r eg i s t e r ed u n d e r files nos. 31439/96 a n d 35123/97 since they 
concern c o m p l a i n t s which a r e in s u b s t a n c e t h e s a m e . 

T H E L A W 

1. T h e C o u r t finds it necessa ry to jo in the appl ica t ions u n d e r Rule 43 
§ 1 of the Rules of C o u r t . 

2. T h e app l i can t , relying on Art ic le 6 § 1 of t he Conven t ion , a l leges 
t h a t t he d isc ip l inary p roceed ings aga ins t h i m w e r e unfa i r and t h a t his 
case was never h e a r d by a "cour t " , con t r a ry to t h a t provision. 

T h e re levant p a r t of Art ic le 6 § 1 provides : 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing ... by [a] ... tribunal..." 

T h e C o u r t r e i t e r a t e s t h a t it has recen t ly ru l ed t h a t , in o r d e r to 
d e t e r m i n e w h e t h e r Art ic le 6 § 1 appl ies to d i spu t e s ra ised by publ ic 
se rvan t s , a funct ional c r i t e r ion based on the n a t u r e of t he official's du t i e s 
and responsibi l i t ies should be a d o p t e d (see Pellegrin v. France [ G C ] , 
no. 28541/95 , §§ 64-67, E C H R 1999-V1II, and Frycllender v. France [ G C ] , 
no. 30979/96, § 32, E C H R 2000-VII) . 

T h e C o u r t dec ided to adop t a res t r ic t ive i n t e r p r e t a t i o n , in acco rdance 
with t he object a n d pu rpose of the Conven t ion , because it i n t e n d e d to 
l imit cases in which public s e rvan t s could be d e n i e d the prac t ica l a n d 
effective p ro tec t ion afforded to t h e m , as to any o t h e r pe r son , by t h e 
Conven t i on and in p a r t i c u l a r by Ar t ic le 6 t h e r e o f (see Pellegrin c i ted 
above, § 64). 

However , the C o u r t has also accep ted t h a t in each coun t ry ' s publ ic-
service sec tor c e r t a i n posts involve respons ib i l i t ies in t h e g e n e r a l i n t e r e s t 
or pa r t i c ipa t ion in the exerc ise of powers confe r red by publ ic law a n d t h a t , 
as t he ho lde rs of such posts wield a por t ion of t he S t a t e ' s sovere ign power , 
the S t a t e has a l e g i t i m a t e i n t e r e s t in r e q u i r i n g of these se rvan t s a special 
bond of t r u s t a n d loyalty (ibid., § 65) . 

Accordingly, t he d i spu t e s exc luded from the scope of Art ic le 6 § 1 of t he 
Conven t i on a r e those which a re ra ised by public s e rvan t s w h o wield a 
por t ion of t he S t a t e ' s sovere ign power a n d whose du t i e s typify t h e 
specific act ivi t ies of t he publ ic service in so far as t h e l a t t e r is ac t ing as 
the depos i t a ry of publ ic a u t h o r i t y respons ib le for p r o t e c t i n g t he g e n e r a l 
i n t e r e s t s of t he S t a t e or o t h e r publ ic a u t h o r i t i e s , t he a r m e d forces a n d 
police be ing a mani fes t e x a m p l e of such act ivi t ies (ibid., § 66) . 
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In t he p r e s e n t case , t he C o u r t no tes t h a t t he app l ican t was a m e m b e r of 
t he Na t iona l Fire Service, a body which in Po land be longs to the forces for 
t he m a i n t e n a n c e of publ ic safety. It is t r u e t h a t the appl ican t was 
employed in t he N a t i o n a l Fire A c a d e m y as a l ec tu re r a n d t h a t his 
p r inc ipa l du t i e s were to l ec tu re a n d ca r ry out scientific r e sea r ch . Also, in 
1994, in t he course of a rou t ine medica l e x a m i n a t i o n , he was found unfit to 
t ake p a r t in f ire-f ighting or e m e r g e n c y ac t ions bu t able to con t i nue his 
work as a l ec tu re r . 

However , d u r i n g the en t i r e per iod of his e m p l o y m e n t , the app l ican t , 
even t h o u g h a t some point of his c a r e e r he h a d b e c o m e unfit to fight 
fires, held t he r ank of fire service officer and , as it e m e r g e s from his 
submiss ions , followed a c a r e e r in t he fire service. In pa r t i cu l a r , he was 
p r o m o t e d from the r a n k of l i e u t e n a n t to t he r a n k of cap ta in . H e car r ied 
ou t scientific r e s e a r c h r e l a t e d to m a t t e r s which the Polish au tho r i t i e s 
cons ide red crucially i m p o r t a n t for na t iona l defence . 

In the C o u r t ' s view, these facts of the case show t h a t the tasks ass igned 
to t he app l i can t canno t be r e g a r d e d as involving mere ly a " re la t ive ly low" 
or "low" level of " respons ib i l i t i es" . O n the con t ra ry , his t asks not only gave 
h im cons iderab le respons ib i l i t i es in t he s p h e r e of na t iona l defence - a 
sphe re in which the S t a t e exerc ises sovere ign power — bu t also en ta i l ed 
a t least ind i rec t pa r t i c ipa t ion in the p e r f o r m a n c e of du t i e s des igned to 
sa feguard the g e n e r a l i n t e r e s t s of t he S t a t e (see, a contrario, Frydlender 
ci ted above, § 39). F u r t h e r m o r e , given the c h a r a c t e r of t he r e s e a r c h in 
which he was involved, which inevi tably r e s u l t e d in his hav ing access to 
in fo rmat ion cons ide red conf ident ia l or sec re t , t he Pol ish S t a t e could 
l eg i t ima te ly r e q u i r e of h im an especial ly s t rong bond of t r u s t and loyalty. 

T h e fact t h a t d u r i n g the e n t i r e per iod of his service t he appl ican t 
worked as a l e c tu r e r c a n n o t , for the pu rposes of Art ic le 6 § 1, be t a k e n in 
isolat ion from o t h e r du t i e s a n d responsibi l i t ies pe r fo rmed by h im d u r i n g 
his work in t he fire service. Th i s fact does not in i tself suffice to b r ing his 
case wi th in t he a m b i t of Ar t ic le 6. W h a t is m o r e , the app l i can t p u r s u e d his 
a c a d e m i c c a r e e r not a t a civilian univers i ty or a cademy , bu t a t a quas i -
mi l i t a ry a c a d e m y , to which act ivi t ies t he ru les conce rn ing h ighe r mi l i t a ry 
a c a d e m i e s appl ied . Th i s en t a i l ed o b t a i n i n g an officer's r a n k a n d r equ i r ed 
h im to e n t e r t h e service a n d , consequen t ly , to obey o rde r s from his 
super io r s or to give o rde r s to his s u b o r d i n a t e s , to comply wi th s tr ict rules 
of discipl ine, and to accep t t h e h i e r a r chy a n d o t h e r condi t ions wi th in the 
service e n v i r o n m e n t . 

Accordingly, Art ic le 6 § 1 is not appl icab le in t he p r e s e n t case . 

For these r easons , t he C o u r t u n a n i m o u s l y 

Decides to j o in the app l i ca t ions ; 

Declares t he app l ica t ions inadmiss ib le . 
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SOMMAIRE1 

Applicabilité de l'article 6 à un litige soulevé par un agent public 

Article 6 § 1 

Applicabilité - Droits et obligations de caractère civil - Procédure disciplinaire - Révocation 
d'un enseignant du corps des sapeurs-pompiers - Statut du corps des sapeurs-pompiers -
Recherche relative à la défense nationale - Participation à l'exercice de la puissance publique 
et à l'exécution d'une mission visant à sauvegarder les intérêts généraux de l'Etat et des autres 
collectivités publiques - Souveraineté de l'Etal 

* 
* * 

Le requérant entra en 1988 au corps des sapeurs-pompiers où il obtint le grade de 
capitaine. Pendant toute la durée de son service, il travailla comme enseignant, 
donnant des cours de physique et menant des recherches scientifiques, dont 
certaines portaient sur des questions ayant trait à la défense nationale. En 1994, 
à la suite d'un contrôle médical, il fut déclaré inapte à la lutte contre les incendies. 
Une procédure disciplinaire fut engagée contre lui en 1995 et une ordonnance le 
révoquant du corps des sapeurs-pompiers fut émise. Il forma en vain des recours. Il 
se plaint de ne pas avoir bénéficié d'un procès équitable dans le cadre de la 
procédure disciplinaire. 

Article 6 § 1 : en Pologne, le corps national des sapeurs-pompiers fait partie des 
forces de maintien de la sécurité publique. Même si le requérant fut employé 
comme professeur et jugé inapte à la lutte contre les incendies, il était officier 
des sapeurs-pompiers et fit carrière dans ce corps, effectuant des recherches sur 
des questions considérées comme importantes pour la défense nationale. Ses 
fonctions ne mettaient donc pas enjeu un faible degré de responsabilités mais, au 
contraire, lui conféraient des responsabilités considérables dans le domaine de la 
défense nationale et impliquaient au moins une participation indirecte à 
l'exécution d'une mission visant à sauvegarder les intérêts généraux de l'Etat. De 
plus, compte tenu de la nature de ses recherches, l'Etat pouvait légitimement 
exiger de lui un lien particulièrement fort de confiance et de loyauté. Il 
appartenait au corps des sapeurs-pompiers et devait donc accepter la hiérarchie 
et les autres conditions en vigueur dans ce corps. Dès lors, étant donné que les 
litiges soulevés par des agents publics qui détiennent une parcelle de la 
souveraineté de l'Etat sont soustraits au champ d'application de l'article 6, cette 
disposition ne trouve pas à s'appliquer. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. J a n u s z K ç p k a ] est u n ressor t i s san t po lonais né en 
1935 et vivant à Varsovie , en Pologne . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é t é exposés p a r le r e q u é r a n t , 
peuven t se r é s u m e r c o m m e suit . 

Le 1 " avril 1988, le r e q u é r a n t e n t r a au corps des s a p e u r s - p o m p i e r s 
(Panstwowa Straz Poiarna). À peu p r è s à c e t t e é p o q u e , il pas sa son 
doc to ra t en phys ique . Lorsqu ' i l se vit accorder u n poste de professeur à 
l 'Ecole na t iona le s u p é r i e u r e de s a p e u r s - p o m p i e r s (Szkola Glôwna Sluzby 
Pozarniczej), il ob t in t le g r a d e de l i e u t e n a n t . Il t ravai l la c o m m e 
e n s e i g n a n t p e n d a n t t ou t e la d u r é e de son service, d o n n a n t des cours de 
phys ique et m e n a n t des r e c h e r c h e s sc ient i f iques , don t ce r t a ines 
p o r t a i e n t sur des ques t ions j u g é e s i m p o r t a n t e s pour la défense na t iona le . 
Il publ ia é g a l e m e n t des a r t ic les et m é m o i r e s sc ient i f iques . 

En 1988, il suivit deux s tages de fo rma t ion , l 'un sur la p r é v e n t i o n des 
incendies et l ' au t r e des t i né aux officiers du corps des s a p e u r s - p o m p i e r s . 

Plus t a rd , à une d a t e n o n p réc i sée , il ob t in t le g r a d e de cap i t a ine . 
Le 31 m a i 1994, le r e q u é r a n t subi t un con t rô le médica l de rou t ine . 

Selon le r a p p o r t p e r t i n e n t , il fut déc l a r é d a n s l ' incapaci té p e r m a n e n t e de 
pa r t i c ipe r à la lu t t e con t r e les incend ies et à des opé ra t i ons de secours , 
mais a p t e au service s'il con t inua i t à t rava i l l e r c o m m e professeur . 

Le 23 j a n v i e r 1995, le d i r e c t e u r de l 'Ecole na t i ona l e s u p é r i e u r e de 
s a p e u r s - p o m p i e r s ouvri t une p r o c é d u r e disc ipl inai re à l ' encon t re du 
r e q u é r a n t pour i n subo rd ina t i on (non-obéissance à l 'o rdre d 'un 
s u p é r i e u r ) , non- respec t i n t e n t i o n n e l des i n s t ruc t ions (du fait qu ' i l avait 
au to r i s é des t ie rs à avoir accès aux r eche rches m e n é e s su r u n e ques t ion 
r e v ê t a n t une i m p o r t a n c e crucia le p o u r la défense na t iona le ) et deux 
a u t r e s m a n q u e m e n t s à la discipl ine. 

Le 10 m a r s 1995, le d i r e c t e u r émi t une o r d o n n a n c e r é v o q u a n t le 
r e q u é r a n t du corps des s a p e u r s - p o m p i e r s p o u r moti fs d isc ip l ina i res «à 
c o m p t e r du 31 m a r s 1995». Le r e q u é r a n t a d r e s s a u n r ecour s au 
c o m m a n d a n t du corps des s a p e u r s - p o m p i e r s (Komendant Glôuiny 
Panstwowej Strazy Pozarnej). 

Le 29 m a r s 1995, le c o m m a n d a n t conf i rma l ' o rdonnance en cause . 
Le r e q u é r a n t fit appe l au m i n i s t r e de l ' In t é r i eu r (Minuter Spraw 
Wewnetrznych) le 6 avril 1995. Il lui d e m a n d a i t n o t a m m e n t d'« a n n u l e r 
i m m é d i a t e m e n t l ' o rdonnance r e n d u e » et de « lui accorder u n e p r o m o t i o n 
ainsi q u ' u n prix spécial en r é c o m p e n s e des services r e n d u s » . 
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Le 30 m a i 1995, le m i n i s t r e conf i rma la décis ion de r évoque r le 
r e q u é r a n t du corps des s a p e u r s - p o m p i e r s ma i s modif ia la d a t e de pr ise 
d'effet, la r e p o u s s a n t au 31 ma i 1995. 

U l t é r i e u r e m e n t , à u n e d a t e non préc i sée , le r e q u é r a n t saisit d ' un 
pourvoi la C o u r a d m i n i s t r a t i v e s u p r ê m e (Naczelny Sqd Administracyjny). Il 
con tes t a i t la décis ion du c o m m a n d a n t du corps des s a p e u r s - p o m p i e r s 
d a t a n t du 29 m a r s 1995 et celle prise p a r le min i s t r e de l ' I n t é r i eu r le 
30 ma i 1995, faisant valoir qu 'e l les é t a i en t con t r a i r e s à la loi. 

La C o u r a d m i n i s t r a t i v e s u p r ê m e r end i t son a r r ê t le 13 s e p t e m b r e 1995. 
Elle d é b o u t a le r e q u é r a n t p r i n c i p a l e m e n t p o u r deux mot i f s : 
p r e m i è r e m e n t pa rce qu 'e l l e n 'avai t pas c o m p é t e n c e p o u r c o n n a î t r e de 
ques t ions d isc ip l ina i res e t , d e u x i è m e m e n t , parce qu 'e l le n ' ava i t pas 
t rouvé de vice j u r i d i q u e d a n s les décis ions a t t a q u é e s . 

Dans l ' in terval le , à u n e d a t e non préc i sée , le r e q u é r a n t avait ass igné le 
d i r e c t e u r de l 'Ecole na t i ona l e s u p é r i e u r e de s a p e u r s - p o m p i e r s devan t le 
conseil de p r u d ' h o m m e s du dis t r ic t de Varsovie (Sçd Rejonowy - Wydziat 
Pracy), en d e m a n d a n t à ê t r e r é i n t é g r é d a n s le corps des s a p e u r s -
p o m p i e r s . Le t r i b u n a l refusa de c o n n a î t r e du fond du gr ief pa rce q u ' u n e 
révoca t ion de ce corps ne re levai t pas de la c o m p é t e n c e des j u r id i c t ions 
p r u d ' h o m a l e s , ma i s exc lus ivement des t r i b u n a u x admin i s t r a t i f s . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

L'o rgan i sa t ion du corps des s a p e u r s - p o m p i e r s , les condi t ions de service 
d a n s ce corps et la desc r ip t ion dé ta i l l ée des fonctions de s a p e u r - p o m p i e r 
font l 'objet de la loi d u 24 aoû t 1991 sur le corps des s a p e u r s - p o m p i e r s 
(Ustawa o Panstwowej Strazy Pozarnej) dans sa vers ion a m e n d é e (« la loi de 
1991») . 

En Pologne , le corps des s a p e u r s - p o m p i e r s fait p a r t i e de la fonction 
pub l ique . Sur le p l an de l ' o rgan isa t ion , il d é p e n d c o m m e la police du 
min i s t è r e de l ' In t é r i eu r . Le c o m m a n d a n t de ce corps , r e p r é s e n t a n t u n e 
a u t o r i t é pub l i que appe l ée « o r g a n e c e n t r a l de l ' a d m i n i s t r a t i o n de l ' E t a t » 
(centralny organ administracji rzçdowej), se t rouve sous l ' au to r i t é du m i n i s t r e 
de l ' In té r i eu r , tou t c o m m e le c o m m a n d a n t de la police (ar t ic le 9 § 1 de la 
loi de 1991). Le m i n i s t r e de l ' I n t é r i eu r supervise le corps des s a p e u r s -
pompie r s et, en o u t r e , a le pouvoir d ' é m e t t r e des o r d o n n a n c e s ou a u t r e s 
a r r ê t é s exposan t d a n s le dé ta i l l ' o rgan isa t ion des b r igades et un i t é s de 
p o m p i e r s et leur é q u i p e m e n t (ar t ic le 8 § 4 de la loi de 1991). 

D a n s le cad re g é n é r a l d e l ' o rgan isa t ion de l 'Eta t , le corps des s a p e u r s -
p o m p i e r s , c o m m e d ' a u t r e s services de secours , fait pa r t i e des forces de 
m a i n t i e n de la s écu r i t é pub l ique . 

L 'ar t ic le 1 de la loi de 1991 définit les fonctions et devoirs du corps des 
s a p e u r s - p o m p i e r s . Il est ainsi libellé : 
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« 1. Il est créé un corps national de pompiers, à savoir une formation professionnelle 
dotée d'une tenue réglementaire et d'un équipement spécial, chargée de lutter contre 
les incendies, sinistres et autres situations critiques locales. 

2. Les principales missions du corps des sapeurs-pompiers sont les suivantes: 

1. identifier les incendies et autres situations critiques locales; 

2. organiser et effectuer des opérations de sauvetage pendant les incendies et 
sinistres, ou de lutte contre les situations critiques locales ; 

3. effectuer des opérations de sauvetage spécialisées pendant les sinistres ou 
actions menées par d'autres services de secours pour lutter contre les situations 
critiques locales ; 

4. former le personnel du corps des sapeurs-pompiers et d'autres services de lutte 
contre l'incendie et du système national de protection de la nation; 

5. veiller au respect de la réglementation en matière de sécurité incendie; 

6. faire des recherches en matière de lutte contre l'incendie et de protection de la 
nation. 

3. Le corps des sapeurs-pompiers se compose de fonctionnaires désignés ci-après par 
le terme «pompiers».» 

L'ar t ic le 2 § 1 d i spose : 

«Le corps des sapeurs-pompiers organise le système national de lutte contre les 
incendies et situations critiques dans le but de protéger la vie, la santé, les biens et 
l'environnement, notamment grâce à 

1. la lutte contre les incendies et autres sinistres ; 

2. des opérations de sauvetage technique ; 

3. des opérations de sauvetage chimique ; 

4. des opérations de sauvetage écologique; 

5. des opérations de sauvetage médical. » 

L'a r t i c le 8 § 1 p r é s e n t e la s t r u c t u r e du corps des s a p e u r s - p o m p i e r s : 

«Le corps des sapeurs-pompiers se compose d'unités organisées de la manière 
suivante : 

1. commandement en chef ; 

2. commandement régional ; 

3. commandement départemental/municipal; 

4. Ecole nationale supérieure de sapeurs-pompiers et autres écoles ou centres de 
formation; 

5. unités de recherche et développement; 

6. musée central des pompiers. » 

L'ar t ic le 17 § 1 de la loi, qu i t r a i t e de l ' o rgan i sa t ion de l 'Ecole de 
s a p e u r s - p o m p i e r s , d i spose : 
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«L'organisation et l'étendue des activités de l'Ecole nationale supérieure de sapeurs-
pompiers, comme la nomination ou la révocation de son directeur et de ses adjoints, sont 
régies par les dispositions relatives aux écoles militaires supérieures.» 

G R I E F 

Invoquan t l 'ar t ic le 6 § 1 de la Conven t ion , le r e q u é r a n t se p la in t de 
n 'avoir pas eu un «p rocès équ i t ab le » et de n 'avoir pas é t é e n t e n d u p a r un 
t r i buna l d a n s le c ad re de la p r o c é d u r e d isc ip l ina i re qu i a condui t à sa 
révoca t ion du corps des s a p e u r s - p o m p i e r s ainsi q u ' à son renvoi de son 
poste de professeur à l 'Ecole n a t i o n a l e s u p é r i e u r e de s a p e u r s - p o m p i e r s à 
Varsovie . 

De plus , il pr ie la C o u r de j o i n d r e ses r e q u ê t e s , e n r e g i s t r é e s sous les 
n o s 31439/96 et 35123/97 , ca r elles se r a p p o r t e n t à des griefs en subs t ance 
i den t i ques . 

E N D R O I T 

1. La C o u r j u g e qu ' i l y a lieu de j o i n d r e les r e q u ê t e s en ve r tu de 
l 'ar t ic le 43 § 1 de son r è g l e m e n t . 

2. Le r e q u é r a n t , i nvoquan t l 'ar t ic le 6 § 1 de la C o n v e n t i o n , a l lègue q u e 
la p r o c é d u r e disc ipl inai re d i r igée con t r e lui n ' a pas é té é q u i t a b l e et q u e sa 
cause n ' a j a m a i s é té e n t e n d u e pa r un « t r i b u n a l » , au mépr i s de ce t t e 
d isposi t ion. 

L 'a r t ic le 6 § 1 dispose en ses passages p e r t i n e n t s : 

«Toute personne a droit à ce que sa cause soit entendue équitablemcnl (...) par un 
tribunal (...) qui décidera (...) des contestations sur ses droits et obligations de caractère 
civil (...).» 

La C o u r rappe l le avoir r é c e m m e n t dit q u e , pour d é t e r m i n e r si l 'ar t icle 6 
§ 1 est appl icable aux a g e n t s publ ics , il convient d ' a d o p t e r un c r i t è re 
fonct ionnel , fondé sur la n a t u r e des fonctions et des responsab i l i t é s 
exe rcées p a r l ' agent ( a r r ê t Pellegrin c. France [ G C ] , n" 28541/95 , §§ 64-67, 
C E D H 1999-VIII, et a r r ê t Frydlender c. France [ G C ] , n° 30979/96, § 32, 
C E D H 2000-VII) . 

La C o u r a déc idé d ' a d o p t e r une i n t e r p r é t a t i o n res t r ic t ive , 
c o n f o r m é m e n t à l 'objet et au but de la Conven t ion , cons i s t an t à l imi te r le 
n o m b r e d 'affaires où l 'on peu t refuser a u x fonc t ionna i res la p ro tec t ion 
p r a t i q u e et effective q u e la Conven t ion , et n o t a m m e n t l 'ar t ic le 6, leur 
accorde c o m m e à t o u t e a u t r e p e r s o n n e (arrêt Pellegrin p r éc i t é , § 64) . 

Toutefo is , la C o u r a é g a l e m e n t r e c o n n u q u ' a u sein des a d m i n i s t r a t i o n s 
na t iona l e s , ce r t a ins pos tes c o m p o r t e n t u n e miss ion d ' i n t é r ê t g é n é r a l ou 
u n e pa r t i c ipa t ion à l ' exercice de la pu i ssance pub l ique et q u e , l eurs 
t i t u l a i r e s d é t e n a n t ainsi u n e parce l le de la souve ra ine t é de l 'Eta t , celui-ci 
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a u n in t é rê t l ég i t ime à exiger de ces a g e n t s u n l ien spécial de confiance et 
de loyauté (ibidem, § 65) . 

Pa r c o n s é q u e n t , les lit iges sous t ra i t s au c h a m p d ' app l i ca t ion de 
l 'ar t icle 6 § 1 de la Conven t i on sont ceux soumis pa r des ag en t s publics 
qui d é t i e n n e n t une parce l le de la souve ra ine t é de l 'E ta t et don t l 'emploi 
est c a r a c t é r i s t i q u e des act ivi tés spécif iques de l ' a d m i n i s t r a t i o n pub l ique , 
d a n s la m e s u r e où celle-ci agit c o m m e d é t e n t r i c e de la pu i ssance publ ique 
c h a r g é e de la s a u v e g a r d e des i n t é r ê t s g é n é r a u x de l 'E ta t ou des a u t r e s 
collectivités pub l iques , don t les forces a r m é e s et la police c o n s t i t u e n t un 
e x e m p l e man i fes t e (ibidem, § 66). 

E n l 'espèce, la C o u r c o n s t a t e q u e le r e q u é r a n t é ta i t m e m b r e du corps 
des s a p e u r s - p o m p i e r s , qui en Pologne fait p a r t i e des forces d e m a i n t i e n de 
la sécur i t é pub l ique . Il est vra i q u e l ' in té ressé t ravai l la i t c o m m e 
professeur à l 'Ecole na t i ona l e s u p é r i e u r e de s a p e u r s - p o m p i e r s et qu'i l 
avai t p r i n c i p a l e m e n t pour fonct ion de d o n n e r des cours et d 'e f fec tuer des 
r e che rches sc ient i f iques . De plus , au cours d 'un cont rô le médica l de 
rou t ine p r a t i q u é en 1994, il fut déc la ré i nap t e à p r e n d r e p a r t à la lu t te 
con t r e le feu ou à des opé ra t i ons de secours , ma i s a p t e à pour su iv re son 
t rava i l de professeur . 

N é a n m o i n s , p e n d a n t t o u t e la d u r é e de son emplo i , le r e q u é r a n t dé t in t 
un g r a d e d'officier des s a p e u r s - p o m p i e r s , m ê m e s'il fut à un m o m e n t de sa 
c a r r i è r e r econnu inap te à la l u t t e con t r e les incendies et , c o m m e cela 
ressor t de ses observa t ions , il fit t ou t e sa c a r r i è r e d a n s le corps des 
s a p e u r s - p o m p i e r s . Il fut n o t a m m e n t p r o m u du g r a d e de l i e u t e n a n t à 
celui de cap i t a ine et m e n a des r e che rches sc ient i f iques d a n s un d o m a i n e 
q u e les a u t o r i t é s polonaises cons idè ren t c o m m e crucia l p o u r la défense 
na t i ona l e . 

P o u r la C o u r , ces faits m o n t r e n t q u e les t âches dévolues au r e q u é r a n t 
ne s a u r a i e n t ê t re cons idé rées c o m m e ne m e t t a n t e n j e u q u ' u n d e g r é de 
« r e s p o n s a b i l i t é s » « p e u é levé» ou « fa ib le» . T o u t au c o n t r a i r e , ses 
fonctions lui conféra ien t non s e u l e m e n t des responsab i l i t é s cons idérab les 
d a n s le d o m a i n e de la défense na t i ona l e - d o m a i n e où l 'E ta t exerce 
l ' au to r i t é souvera ine - mais i m p l i q u a i e n t aussi u n e pa r t i c ipa t ion au 
moins ind i rec te à l ' exécut ion d ' une mission visant à s a u v e g a r d e r les 
i n t é r ê t s g é n é r a u x de l 'E ta t (voir, a contrario, l ' a r rê t Frydlender p réc i t é , 
§ 39) . De plus , c o m p t e t enu de la n a t u r e de ses r eche rches - qui 
l 'obl igeaient à avoir accès à des in fo rma t ions j u g é e s conf ident ie l les ou 
sec rè t e s - l 'E ta t polonais pouvai t l é g i t i m e m e n t exiger de lui u n lien 
p a r t i c u l i è r e m e n t fort de confiance et de loyau té . 

Le fait que le r e q u é r a n t ait exercé des fonctions d ' e n s e i g n a n t p e n d a n t 
t o u t e la d u r é e de son service ne s a u r a i t , aux fins de l 'ar t ic le 6 § 1, ê t re 
cons idéré i so lément des a u t r e s miss ions et r esponsab i l i t é s qu i é t a i en t les 
s iennes d a n s le cadre de son t ravai l d a n s le corps des s a p e u r s - p o m p i e r s . Ce 
fait ne suffit pas à faire e n t r e r sa cause d a n s le c h a m p d ' app l i ca t ion de 
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l 'ar t ic le 6. De p lus , le r e q u é r a n t a effectué sa c a r r i è r e d ' e n s e i g n a n t non 
d a n s une un ivers i t é ou école civile, ma i s d a n s u n e école quas i mi l i t a i re 
don t les act ivi tés é t a i en t régies pa r les règles appl icables aux écoles 
mi l i t a i res s u p é r i e u r e s . Il lui fallait p o u r cela o b t e n i r u n g r a d e d'officier 
et i n t é g r e r le corps des s a p e u r s - p o m p i e r s e t , p a r su i t e , obé i r aux o rd res 
d e ses s u p é r i e u r s et en d o n n e r à ses s u b o r d o n n é s , r e s p e c t e r des règles 
s t r ic tes de discipl ine et a c c e p t e r la h i é r a r ch i e et les a u t r e s condi t ions en 
v igueu r d a n s ce corps . 

Il s ' ensui t q u e l 'ar t ic le 6 § 1 de la C o n v e n t i o n ne s ' app l ique pas en 
l 'espèce. 

P a r ces motifs , la Cour , à l ' u n a n i m i t é , 

Décide de j o i n d r e les r e q u ê t e s , 

Déclare les r e q u ê t e s i r recevables . 
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SOMMAIRE1 

Validation, par voie législative, d'un texte réglementaire avant l'intro
duction d'une procédure visant à son annulation 

Article 6 § 1 

Procès équitable - Procédure administrative - Validation, par voie législative, d'un texte 
réglementaire avant l'introduction d'une procédure visant à son annulation - Intervention 
législative - Autorité de la chose jugée 

* 
* * 

La requérante est une organisation syndicale d'infirmiers libéraux. A la suite de 
l'annulation par deux arrêts du Conseil d'Etat des arrêtés ministériels approuvant 
deux premières conventions applicables à ces professionnels, une troisième 
convention fut conclue et approuvée par arrêté interministériel. L'organisation 
requérante manifesta son intention de former un recours en annulation du 
troisième arrêté après sa publication au Journal officiel. Avant cette date, le 
Parlement adopta une loi portant validation de l 'arrêté. Vingt-quatre jours plus 
tard, l'organisation requérante saisit le Conseil d'Etat d'un recours en annulation 
de l 'arrêté. Elle fut déboutée de son recours. 

Article 6 § 1 : a) Lorsque le législateur intervient pour orienter en sa faveur de 
manière décisive l'issue d'une instance judiciaire pendante à laquelle l'Etat est 
partie, une atteinte incompatible avec les prescriptions de l'article 6 est portée 
aux droits de l'autre partie. Cependant, dans le cas d'espèce, l'intervention a eu 
lieu alors que le recours n'était pas encore introduit devant le Conseil d'Etat et que 
son issue n'était du reste pas certaine, le but n'étant pas de devancer le litige: 
défaut manifeste de fondement. 
b) En ce qui concerne le grief de la requérante selon lequel la validation législative 
aurait permis à l'Etat d'échapper à l'autorité de la chose jugée des deux précédents 
arrêts : en matière civile, l'article 6 ne garantit pas l'intangibilité de la chose jugée. 
Au surplus, si la requérante allègue une similitude entre la troisième convention et 
les deux précédentes, elle ne soutient pas qu'elles auraient été identiques; ce 
serait donc spéculer sur la décision à rendre par le Conseil d'Etat que d'affirmer 
qu'il aurait aussi annulé la troisième convention si la validation législative n'était 
pas intervenue : défaut manifeste de fondement. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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(...) 

E N F A I T 

La r e q u é r a n t e [ O r g a n i s a t i o n na t i ona l e des syndica ts d ' in f i rmiers 
l ibé raux (ONSIL) ] est u n e o rgan i sa t ion syndicale ayan t son siège à 
T o u l o u s e , qu i a pour objet la défense des i n t é r ê t s des in f i rmiers l ibéraux . 
Elle est r e p r é s e n t é e d e v a n t la C o u r p a r M c C. B e t t i n g e r , avocat a u 
b a r r e a u de Par i s . 

Les faits de la cause , tels qu ' i l s ont é té exposés p a r les p a r t i e s , peuven t 
se r é s u m e r c o m m e sui t . 

Depu i s l ' adopt ion de la loi du 3 ju i l l e t 1971, les r a p p o r t s e n t r e les 
m e m b r e s des professions de s a n t é - n o t a m m e n t les inf i rmiers - et les 
o r g a n i s m e s d e sécur i t é sociale sont régis par des conven t ions conclues 
e n t r e les o rgan i sa t i ons syndicales r e p r é s e n t a t i v e s de ces professions et 
lesdits o r g a n i s m e s . L ' e n t r é e en v igueur de ces convent ions est 
s u b o r d o n n é e à l eur a p p r o b a t i o n pa r le m i n i s t r e c o m p é t e n t . 

Après deux a n n u l a t i o n s p a r le Consei l d 'E ta t ( a r r ê t s des 17 d é c e m b r e 
1993 et 29 d é c e m b r e 1995) des a r r ê t é s a p p r o u v a n t la convent ion na t iona le 
appl icable aux inf i rmiers , u n e t ro i s ième convent ion fut conclue le 5 m a r s 
1996 et app rouvée p a r a r r ê t é i n t e rmin i s t é r i e l le 10 avril 1996. 

Dès la s i g n a t u r e de c e t t e convent ion , l ' o rgan i sa t ion r e q u é r a n t e et 
p lus ieurs a u t r e s o r g a n i s a t i o n s syndicales m a n i f e s t è r e n t l eur opposi t ion à 
ce nouveau t ex t e et f i rent c o n n a î t r e l eur i n t en t ion de fo rmer u n recours 
c o n t e n t i e u x dès q u e l ' a r r ê t é d ' a p p r o b a t i o n sera i t publ ié au Journal officiel. 

Le 28 ma i 1996, le P a r l e m e n t a d o p t a la loi n° 96-452 p o r t a n t diverses 
m e s u r e s d 'o rd re s a n i t a i r e , social et s t a t u t a i r e . Aux t e r m e s de l 'ar t ic le 59 
de ce t t e lo i : 

«[Est] valid[é] (...) l'arrêté du 10 avril 1996 portant approbation de la convention 
nationale des infirmiers conclue le 5 mars 1996. » 

Le 21 j u i n 1996, l ' o rgan i sa t ion r e q u é r a n t e saisit le Conse i l d 'E t a t d 'un 
recours t e n d a n t , d ' u n e p a r t , à l ' annu la t i on p o u r excès de pouvoir de 
l ' a r r ê t é du 10 avri l 1996 et , d ' a u t r e p a r t , à la c o n d a m n a t i o n de l 'Eta t à 
lui ve r se r u n e s o m m e de 45 000 francs français au t i t r e des frais exposés . 
D a n s son m é m o i r e ampl i a t i f du 9 oc tobre 1996, l ' o rgan i sa t ion r e q u é r a n t e 
sou t in t en pa r t i cu l i e r q u e l 'a r t ic le 59 de la loi n° 96-452 é ta i t c o n t r a i r e aux 
s t ipu la t ions des ar t ic les 6 § 1 et 13 de la Conven t i on . 

Le 13 j u i n 1997, le Conse i l d 'E t a t r e j e t a le r ecours de l 'o rganisa t ion 
r e q u é r a n t e au mot i f 

«qu'il résultait] de ces dispositions [de la loi n" 96-452] (...) entrées en vigueur 
antérieurement à l'introduction de la requête, que la légalité de l'arrêté dont 
l'annulation est demandée n'est en principe pas susceptible d'être contestée devant le 
juge de l'excès de pouvoir». 
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Q u a n t aux moyens soulevés re la t i fs à l ' incompat ib i l i t é de la loi en 
ques t i on avec les disposi t ions de la Conven t ion , le Conse i l d 'E t a t 
cons idé ra q u e la c o n t e s t a t i o n d e la légal i té de l 'acte r é g l e m e n t a i r e 
a t t a q u é ne relevait pas du c h a m p d ' app l ica t ion des a r t ic les invoqués . 

G R I E F S 

1. L 'o rgan i sa t ion r e q u é r a n t e se p la in t sur le t e r r a i n de l 'a r t ic le 6 § 1 de 
la Conven t i on q u e l 'E ta t est i n t e rvenu d ' u n e m a n i è r e décisive p o u r 
o r i e n t e r en sa faveur l ' issue d ' une i n s t ance à laquel le il é ta i t p a r t i e . En 
pa r t i cu l i e r , elle aff irme q u ' e n a d o p t a n t la loi n" 96-452, le l ég i s l a t eu r a 
imposé une solut ion aux j u g e s , et a e m p ê c h é tout e x a m e n de l 'acte 
c o n t e s t é p a r les t r i b u n a u x c o m p é t e n t s . 

2. Invoquan t la m ê m e disposi t ion , l ' o rgan isa t ion r e q u é r a n t e se p la in t 
en o u t r e que la loi n° 96-452 a eu p o u r effet de p e r m e t t r e à l 'Eta t français 
d ' é c h a p p e r à ses obl iga t ions en m a t i è r e d ' exécu t ion de la chose jugée . En 
par t i cu l i e r , elle sou t i en t q u e l ' adopt ion de la loi c o n t e s t é e a p e r m i s à 
l ' au to r i t é a d m i n i s t r a t i v e de ne t en i r a u c u n c o m p t e des deux a n n u l a t i o n s 
déjà p rononcées pa r le Consei l d ' E t a t à l ' encon t re des a r r ê t é s a p p r o u v a n t 
les deux p r e m i è r e s convent ions na t i ona l e s des inf i rmiers . 

3. I nvoquan t l 'ar t ic le 13 de la C o n v e n t i o n , l ' o rgan isa t ion r e q u é r a n t e 
se p la in t enfin q u e la loi n° 96-452 l'a pr ivée de tou t r ecour s effectif 
devan t une i n s t ance na t i ona l e p o u r con t e s t e r l ' adopt ion de la nouvelle 
conven t ion na t iona l e des inf i rmiers . 

E N D R O I T 

1. L 'o rgan i sa t ion r e q u é r a n t e se p la in t q u e l 'E ta t est i n t e rvenu d ' une 
m a n i è r e décisive p o u r o r i en t e r en sa faveur l ' issue d ' une i n s t ance à 
laque l le il é t a i t pa r t i e , et q u e l ' adopt ion de l 'ar t ic le 59 de la loi n" 96-452 
du 28 ma i 1996 a imposé u n e so lu t ion du li t ige aux j u g e s , et a e m p ê c h é 
tout e x a m e n de l 'ac te con tes t é pa r les t r i b u n a u x c o m p é t e n t s . 
L ' o rgan i sa t i on r e q u é r a n t e invoque l 'ar t icle 6 § 1 de la C o n v e n t i o n , don t 
les passages p e r t i n e n t s sont ainsi l ibellés : 

« T o u t e p e r s o n n e a droit à ce q u e sa cause soit e n t e n d u e é q u i t a b l e m e n t (...) par un 

tr ibunal (. . .), qui déc idera (...) des c o n t e s t a t i o n s sur ses droi ts et ob l igat ions de carac tère 

civil (...)»> 

L 'E ta t d é f e n d e u r aff irme à t i t r e pr inc ipa l q u e le p r é s e n t l i t ige ne relève 
pas du c h a m p d ' app l i ca t ion de l 'ar t ic le 6 § 1 de la Conven t ion , car la 
conven t ion et l ' a r r ê t é sur l esque ls a por té la va l ida t ion législat ive 
l i t igieuse sont des ac tes admin i s t r a t i f s don t la vocat ion essent ie l le est de 
c o n t r i b u e r à l ' o rgan i sa t ion du service public de la sécur i té sociale. E n 
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effet, les convent ions conclues ont p o u r objet de définir les r a p p o r t s en t r e 
les o r g a n i s m e s de sécur i t é sociale et les in f i rmiers . Ces r a p p o r t s eux-
m ê m e s sont f o r t e m e n t m a r q u é s de l ' e m p r e i n t e du service publ ic et ne 
p e u v e n t ê t re r e g a r d é s c o m m e faisant n a î t r e des dro i t s e s sen t i e l l emen t 
civils. Le G o u v e r n e m e n t a d m e t q u e la conven t ion don t il s 'agit n 'es t pas 
d é p o u r v u e de r épe rcuss ions p a t r i m o n i a l e s , mais cons idè re q u e cet aspect 
ne peu t m a s q u e r la p r é d o m i n a n c e des cons idé ra t ions d ' i n t é r ê t géné ra l . 
Q u a n t à l ' a r r ê t é d ' a p p r o b a t i o n d ' une tel le convent ion , le G o u v e r n e m e n t 
no te qu ' i l cons t i tue u n e p ré roga t ive de l ' a d m i n i s t r a t i o n qui lui est dévolue 
d a n s le cad re de sa miss ion de g a r a n t e du bon f o n c t i o n n e m e n t du service 
publ ic . 

A t i t r e subs id ia i re , le G o u v e r n e m e n t aff irme q u e la va l ida t ion 
législat ive p r a t i q u é e en l 'espèce n ' a pas faussé l ' égal i té des a r m e s en t r e 
les pa r t i e s , p u i s q u ' à la d a t e de ce t t e va l ida t ion , il n ' ex i s t a i t a u c u n procès 
en cours re la t i f à l ' a r r ê t é d ' a p p r o b a t i o n de la conven t ion . Dès lors, la 
va l ida t ion ne visait pas à inf luencer le d é n o u e m e n t j ud ic i a i r e du lit ige. 
La p r é s e n t e affaire se ra i t donc di f férente de l 'affaire Raff ineries 
g r e c q u e s S t r a n et S t r a t i s A n d r e a d i s c. G r è c e ( a r r ê t du 9 d é c e m b r e 1994, 
s é r i e A n u 3 0 1 - B ) . 

E n tous les cas , m ê m e si l 'on cons idère la va l ida t ion législat ive c o m m e 
u n e ingé rence du l ég i s l a t eu r d a n s une ins tance ju r id i c t ionne l l e fu ture , il 
convient , selon le G o u v e r n e m e n t , de j u g e r q u e ce t t e i ngé rence est 
c o m p a t i b l e avec l 'ar t ic le 6 § 1 de la Conven t i on . T o u t d ' abo rd , elle 
poursu iva i t un double bu t l é g i t i m e : il s 'agissai t , en p r e m i e r lieu, d 'év i te r 
q u e ne se c rée u n e s i t ua t ion d ' i n sécu r i t é j u r i d i q u e pré judic iab le aux 
a s su ré s , aux inf i rmiers et au bon f o n c t i o n n e m e n t d u sys tème de la 
sécur i t é sociale d a n s son e n s e m b l e ; en second l ieu, il convenai t 
d ' e m p ê c h e r q u ' u n e éven tue l l e a n n u l a t i o n d e la conven t ion ne réduise à 
n é a n t les efforts déployés p a r les pouvoirs publ ics en m a t i è r e de ma î t r i se 
des d é p e n s e s de s a n t é , ca r la conven t ion est un i n s t r u m e n t privi légié de la 
mise en œ u v r e de la pol i t ique de cont rô le des équ i l ib res financiers. Le 
G o u v e r n e m e n t soul igne en o u t r e q u e le c a r a c t è r e l ég i t ime du but 
poursu iv i é t a i t suscept ib le d ' ê t r e cont rô lé p a r le Conse i l cons t i tu t ionne l 
et pa r le Conse i l d ' E t a t . Enfin, il sou t i en t qu ' i l ex is te un r appor t 
r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e le bu t visé et les moyens employés 
p a r le l ég i s la teur , p u i s q u e l 'E ta t a e n t e n d u rég le r de m a n i è r e un i fo rme la 
s i t ua t ion des pe r sonne l s inf i rmiers , et non faire échec à l ' abou t i s semen t 
d ' un ou p lus ieurs r ecour s c o n t e n t i e u x en par t i cu l i e r . 

L 'o rgan i sa t ion r e q u é r a n t e soul igne , en p r e m i e r lieu, q u e les inf i rmiers 
ne sont en a u c u n e m a n i è r e p a r t i e p r e n a n t e du service publ ic de la sécur i té 
sociale. Seuls les inf i rmiers des hôp i t aux publ ics pa r t i c ipen t au service 
public de la s a n t é - et non de la sécur i t é sociale - , ma i s les inf i rmiers 
l ibé raux qu 'e l l e r e p r é s e n t e exe rcen t u n e act ivi té p u r e m e n t pr ivée d a n s le 
cad re d ' u n s t a t u t a u t o n o m e , et sont exc lus ivemen t r é m u n é r é s p a r les 



5 5 6 DÉCISION ORGANISATION NATIONALE 
DES SYNDICATS D'INFIRMIERS LIBÉRAUX (ONSIL) c. FRANCE 

ac tes de soins qu ' i l s p rod iguen t à u n e cl ientèle pr ivée . Les conven t ions 
conclues e n t r e les profess ionnels de la s a n t é et les caisses de sécur i t é 
sociale ont s e u l e m e n t pour voca t ion d ' e n c a d r e r les condi t ions d a n s 
lesquel les l 'act ivi té des p r e m i e r s peu t s ' exercer , en t e n a n t c o m p t e du fait 
que les p r e s t a t i o n s médica les ou in f i rmières réa l i sées sont r e m b o u r s é e s 
p a r les o r g a n i s m e s de sécur i t é sociale. En plus , l ' app roba t ion 
min i s té r ie l l e n 'es t en réa l i t é q u ' u n e moda l i t é d 'opposabi l i t é et d ' e n t r é e 
en v igueu r de ces s t ipu la t ions à l ' égard de l ' ensemble de la profession 
d ' in f i rmier , dès lors q u e t ou t e s les o rgan i sa t ions syndicales ne sont pas 
s igna t a i r e s de la convent ion . Elle p e r m e t en o u t r e la mise en œ u v r e des 
voies de recours , non s e u l e m e n t con t r e l ' approba t ion en e l l e - m ê m e mais 
é g a l e m e n t con t r e le c o n t e n u m ê m e de la convent ion . L ' a r r ê t é 
d ' a p p r o b a t i o n ne fait donc pas de la conven t ion u n ac te r é g l e m e n t a i r e , 
l aque l le d e m e u r e i n é v i t a b l e m e n t u n c o n t r a t . 

L 'o rgan isa t ion r e q u é r a n t e soul igne en o u t r e q u e les pr inc ipa les 
ques t ions abordées dans les convent ions ont un impac t direct sur les 
droi t s civils et p a t r i m o n i a u x des professions de s a n t é , é t a n t d o n n é , 
n o t a m m e n t , q u e l 'enjeu géné ra l d u m é c a n i s m e convent ionne l est en 
réa l i té la ma î t r i se de t ou t e s les d é p e n s e s de s an t é pour p e r m e t t r e de 
con ten i r la croissance des dépenses des o r g a n i s m e s de sécur i té sociale. La 
voie g é n é r a l e m e n t choisie a é té celle de faire pese r sur les professions de 
s an t é des l imites quan t i t a t i ve s à l 'exercice de leur act ivi té , sous pe ine de 
sanc t ions financières. L ' a t t e i n t e po r t ée à la s i tua t ion p a t r i m o n i a l e de 
tou tes les professions de san té , et en l 'espèce des inf i rmiers , est donc 
subs tan t i e l l e pu i sque le disposit i f mis en place abou t i t soit à u n e 
l imi ta t ion des r evenus p rovenan t de la c l ientèle pr ivée , soit à u n e sanc t ion 
financière. L 'o rgan i sa t ion r e q u é r a n t e conclut q u e la ma î t r i s e des d é p e n s e s 
cons t i t uan t l ' économie géné ra l e du sys tème , on ne peu t r a i s o n n a b l e m e n t 
p r é t e n d r e q u e les a t t e i n t e s à la s i tua t ion p a t r i m o n i a l e ne se ra i en t que 
r é s idue l l e s ; au con t r a i r e , elles sont f o n d a m e n t a l e s et de pr inc ipe . 

Sur le fond, l ' o rgan i sa t ion r e q u é r a n t e aff irme q u ' e n va l idan t l ' a r r ê t é 
min i s t é r i e l , le l ég i s l a t eu r en a imposé la r é g u l a r i t é , p e r m e t t a n t ainsi à 
l 'E ta t d ' év i te r le r i sque d ' u n e nouvel le a n n u l a t i o n de la conven t ion des 
in f i rmiers . Elle soul igne à cet é g a r d q u e l ' adopt ion de la loi c r i t i quée est 
i n t e r v e n u e à u n m o m e n t où l ' o rgan i sa t ion r e q u é r a n t e avai t p u b l i q u e m e n t 
fait savoir qu 'e l l e i n t e n t e r a i t u n r ecour s en a n n u l a t i o n . P a r c o n s é q u e n t , 
l ' o rgan i sa t ion r e q u é r a n t e p r é t e n d q u e , dès lors q u e la décis ion de p o r t e r 
une c o n t e s t a t i o n devan t les j u r id i c t i ons c o m p é t e n t e s a p p a r a î t c o m m e 
c l a i r e m e n t é tabl ie et i r révocable , une i n t e rven t ion du l ég i s l a t eu r 
i m p o s a n t au j u g e le sens de la fu tu re décis ion qu ' i l a u r a à r e n d r e doit 
ê t r e cons idé rée c o m m e u n e viola t ion d u droi t à u n procès é q u i t a b l e et 
c o n d a m n é e c o m m e tel le . T o u t e a u t r e concep t ion a b o u t i r a i t à i n s t i t u e r 
u n e « c o u r s e d e v i t esse» e n t r e les pouvoirs publics et les i n t é r e s sés , de 
m a n i è r e à é c a r t e r les r ecour s en r eg i s t r é s ap rès la p r o m u l g a t i o n de la loi. 
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La C o u r no t e q u e , eu é g a r d aux conséquences p a t r i m o n i a l e s des 
m e s u r e s en cause , le litige p o u r r a i t passe r pour u n e c o n t e s t a t i o n sur des 
dro i t s et ob l iga t ions de c a r a c t è r e civil. Il e n t r e r a i t ainsi d a n s le c h a m p 
d 'app l ica t ion de l 'ar t ic le 6 § 1 de la Conven t i on . Toutefo is , elle n ' e s t ime 
pas nécessa i re de t r a n c h e r la ques t ion de l 'appl icabi l i té de l 'ar t icle 6 § 1 de 
la Conven t ion , la r e q u ê t e devan t ê t r e r e j e t ée pour les motifs su ivan t s . 

La C o u r a déjà j u g é que le pr inc ipe de la p r é é m i n e n c e du droi t et la 
no t ion de procès é q u i t a b l e consacrés par l 'ar t ic le 6 s 'opposa ient à 
l ' i ngérence du pouvoir législat if d a n s l ' a d m i n i s t r a t i o n de la j u s t i ce dans 
le bu t d ' inf luer sur le d é n o u e m e n t jud ic ia i r e du l i t ige. D a n s des affaires 
soulevant des p r o b l è m e s s imi la i res , elle a relevé q u e l ' i n t e rven t ion du 
l ég i s la teur avait eu l ieu à u n m o m e n t où u n e ins t ance jud ic ia i re à 
laquel le l 'E ta t é ta i t p a r t i e se t rouva i t p e n d a n t e . Elle a donc conclu que 
l 'E ta t avai t po r t é a t t e i n t e aux d ro i t s des r e q u é r a n t s g a r a n t i s par 
l 'ar t ic le 6, en i n t e r v e n a n t d ' u n e m a n i è r e décisive p o u r o r i e n t e r en sa 
faveur l ' issue i m m i n e n t e de l ' ins tance à laquel le il é ta i t p a r t i e (voir, 
n o t a m m e n t , les a r r ê t s Raff iner ies g r e c q u e s S t r a n et S t r a t i s A n d r e a d i s 
p réc i t é , et P a p a g e o r g i o u c. Grèce du 22 octobre 1997, Recueil des arrêts et 
décisions 1997-VI). 

O r , à la différence des affaires c i tées c i -dessus , l ' i n t e rven t ion du 
lég is la teur dans la p r é s e n t e affaire eu t lieu avant l ' i n t roduc t ion du 
recours devan t le Conse i l d ' E t a t , plus p r é c i s é m e n t v i n g t - q u a t r e j o u r s 
avan t celle-ci. Si le l i t ige é ta i t p robab le , il n ' é t a i t pas encore né . Son issue 
n ' é t a i t d 'a i l leurs pas c e r t a i n e . D e tou t e façon, au lieu de va l ider l ' a r r ê t é 
min i s t é r i e l , le l ég i s la teur a u r a i t pu a p p r o u v e r la conven t ion ab initia: 
a u c u n recours n ' a u r a i t a lors é té ouver t à la r e q u é r a n t e con t r e c e t t e loi. 

Au vu de ce qu i p r écède , la C o u r ne s au ra i t a d m e t t r e q u e l ' adopt ion de 
la loi n° 96-452 avait pour bu t de devance r le l i t ige et de r e n d r e iné luc tab le 
son issue fu ture devan t le Consei l d ' E t a t . La j u r i s p r u d e n c e des o r g a n e s de 
la Conven t i on n ' a j a m a i s a d m i s q u e la r u p t u r e de l 'égal i té des a r m e s pût 
r é s u l t e r de m e s u r e s « a n t i c i p a n t » en q u e l q u e sor te un procès non encore 
né , et ce sera i t a l ler t r op loin q u ' é t e n d r e c e t t e t héo r i e p a r ana log ie . 

Il s 'ensui t que ce gr ief doit ê t r e re je té c o m m e é t a n t m a n i f e s t e m e n t mal 
fondé, en app l ica t ion de l 'ar t ic le 35 §§ 3 et 4 de la Conven t i on . 

2. I n v o q u a n t l 'ar t ic le 6 § 1 de la C o n v e n t i o n , l ' o rgan isa t ion r e q u é r a n t e 
se p la in t en o u t r e q u e la loi n° 96-452 a eu p o u r effet de p e r m e t t r e à l 'Etat 
f rançais d ' é c h a p p e r à ses obl iga t ions en m a t i è r e d ' exécu t ion de la chose 
j u g é e . En pa r t i cu l i e r , elle sou t i en t q u e l ' adopt ion de la loi con t e s t ée a 
p e r m i s à l ' au to r i t é a d m i n i s t r a t i v e de ne t en i r a u c u n c o m p t e des deux 
a n n u l a t i o n s déjà p rononcées p a r le Conse i l d 'E t a t à l ' encon t r e des 
a r r ê t é s a p p r o u v a n t les deux p r e m i è r e s conven t ions na t i ona l e s des 
in f i rmiers . 

La C o u r no te q u e ce gr ief se confond en p a r t i e avec le p r é c é d e n t , mais il 
en est p a r t i e l l e m e n t d i s t inc t , ce qui oblige donc à y r é p o n d r e . 
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La C o u r rappe l le q u ' e n pr inc ipe , le pouvoir législat if n ' e s t pas e m p ê c h é 
de r é g l e m e n t e r en m a t i è r e civile, p a r de nouvel les d isposi t ions à p o r t é e 
r é t roac t ive , des dro i t s décou lan t de lois en v igueu r (voir, e n t r e a u t r e s , 
l ' a r rê t Zielinski et Pradal et Gonzalez et autres c. France [ G C ] , n o s 24846/94 et 
34165/96 à 34173/96, § 57, C E D H 1999-VII). A u t r e m e n t di t , en m a t i è r e 
civile, l 'ar t ic le 6 ne g a r a n t i t pas l ' in tangib i l i t é de la chose j u g é e (Preda et 
Dardari c. Italie ( d é c ) , n o s 28160/95 et 28382/95 , C E D H 1999-111). 

De surcro î t , si l ' o rgan isa t ion r e q u é r a n t e a l lègue que la t ro i s i ème 
conven t ion n a t i o n a l e des inf i rmiers c o m p o r t a i t des d isposi t ions 
s imi la i res à celles des deux p r é c é d e n t e s , elle ne sou t i en t pas qu 'e l l e 
au ra i t é té i d e n t i q u e ; ce se ra i t donc spécu le r sur la décis ion à r e n d r e pa r 
le Conse i l d ' E t a t q u e d 'a f f i rmer q u e ce t t e ju r id ic t ion a u r a i t a n n u l é 
l ' a r r ê t é du 10 avril 1996 si celui-ci n ' ava i t pas é té val idé pa r la loi du 
28 m a i 1996. 

Il s ' ensui t donc que ce gr ief doit ê t r e re je té c o m m e é t a n t 
m a n i f e s t e m e n t m a l fondé, en appl ica t ion de l 'ar t icle 35 §§ 3 et 4 de la 
Conven t i on . 

3. L ' o rgan i s a t i on r e q u é r a n t e se p la in t enfin que la loi n° 96-452 l'a 
pr ivée de tout r ecours effectif devan t une ins tance na t iona l e pour 
c o n t e s t e r l ' adopt ion de la nouvel le conven t ion na t iona le des inf i rmiers . 
Elle invoque l 'ar t ic le 13 de la Conven t ion , ainsi libellé : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
fonctions officielles.» 

La C o u r r appe l l e q u e l 'ar t ic le 13 a é t é i n t e r p r é t é c o m m e n ' e x i g e a n t u n 
recours en droi t i n t e r n e que pour des griefs pouvan t pa s se r pour 
« d é f e n d a b l e s » au r e g a r d de la Conven t i on (voir, e n t r e a u t r e s , l ' a r rê t 
Boyle et Rice c. R o y a u m e - U n i du 27 avril 1988, sér ie A n° 131, p . 23, § 52) . 

C o m p t e t e n u de ses conclusions ci-dessus q u a n t aux griefs t i rés de 
l 'ar t icle 6 de la Conven t ion , la C o u r e s t ime que l ' o rgan isa t ion r e q u é r a n t e 
n ' a a u c u n gr ief dé fendab le . 

Il s ' ensui t q u e ce gr ief doit ê t r e é g a l e m e n t re je té c o m m e é t a n t 
m a n i f e s t e m e n t m a l fondé, en app l i ca t ion de l 'ar t ic le 35 §§ 3 et 4 de la 
Conven t i on . 

P a r ces mot i fs , la Cour , à la ma jo r i t é , 

Déclare la r e q u ê t e i r recevable . 
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The applicant is a self-employed nurses' trade union. After the Conseil d'Etat had 
twice quashed decrees approving two collective bargaining agreements applicable 
to the nursing profession, a third agreement was entered into and approved 
by interministerial decree. The applicant indicated that it intended to make 
an application to have the decree quashed once it had been published in the 
Official Gazette. Before that date, Parliament adopted a law ratifying the decree. 
Twenty-four days later the applicant lodged an application with the Conseil dEtat 
for an order quashing the decree. Its application was dismissed. 

Held 
Article 6 § 1: (a) A legislature that intervened to influence the outcome of 
pending judicial proceedings to which the State was a party in its favour in a 
decisive manner infringed the other party's rights guaranteed by Article 6. 
However, in the case before the Court, the legislative intervention had occurred 
before the application to the Conseil dEtat had been lodged. Moreover, the outcome 
of the application had been uncertain and the purpose of the intervention had not 
been to pre-empt the litigation: manifestly ill-founded. 
(b) As regards the applicant's complaint that the ratification by the legislature 
had enabled the State to evade its obligations regarding the execution of the two 
earlier decisions, the Court held that Article 6 did not provide that final judgments 
could not be overridden. Furthermore, while the applicanl had alleged that the 
third collective bargaining agreement contained provisions similar to the two 
previous ones, it had not maintained that the provisions were identical. It would 
therefore have been speculation on the part of the Court to affirm that the Conseil 
dE2tat would have quashed the third agreement also had it not been ratified by the 
legislature: manifestly ill-founded. 

1. This summary by the Registry does not bind the Court. 

SUMMARY' 

Statutory ratification of regulatory measures before proceedings to have 
them quashed could be brought 

Article 6 § 1 

Fair hearing - Administrative proceedings - Statutory ratification of regulatory measures before 
proceedings to have them quashed could be brought - Legislative intervention - Final judgment 

* 
* * 
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T H E F A C T S 

T h e app l ican t [Organ i s a t i on na t iona le des syndica ts d ' in f i rmiers 
l ibé raux (ONSIL) ] is a t r a d e union whose h e a d office is in Tou louse and 
whose object is to defend the i n t e r e s t s of self-employed n u r s e s . It was 
r e p r e s e n t e d before t he C o u r t by M r C. B e t t i n g e r of t he Pa r i s Bar . 

T h e facts of the case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

Since t h e e n a c t m e n t of t h e Law of 3 J u l y 1971, r e l a t i ons b e t w e e n 
m e m b e r s of t he medica l profession, no tab ly nu r se s , a n d the social 
secur i ty bodies have been governed by collective b a r g a i n i n g a g r e e m e n t s 
m a d e b e t w e e n the t r a d e un ions r e p r e s e n t i n g t he var ious b r a n c h e s of the 
profession a n d the social secur i ty bodies . T h e a g r e e m e n t s do not become 
effective un t i l t h e y have received r e l evan t min i s t e r i a l approva l . 

After t he Conseil d'Etat had twice q u a s h e d dec rees app rov ing the 
collective b a r g a i n i n g a g r e e m e n t appl icable to the nu r s ing profession 
(in j u d g m e n t s of 17 D e c e m b e r 1993 a n d 29 D e c e m b e r 1995), a th i rd 
a g r e e m e n t was e n t e r e d in to on 5 M a r c h 1996 a n d approved by 
i n t e r m i n i s t e r i a l d e c r e e on 10 Apri l 1996. 

I m m e d i a t e l y af ter t h a t a g r e e m e n t was s igned, the app l ican t and 
several o t h e r t r a d e un ions exp res sed opposi t ion to it and ind ica ted t h a t 
t hey i n t e n d e d to lodge an appea l in the cour t s as soon as t he min i s te r i a l 
dec ree app rov ing the a g r e e m e n t had b e e n publ i shed in t he Official 
G a z e t t e . 

O n 28 M a y 1996 P a r l i a m e n t a d o p t e d Law no. 96-452 i m p l e m e n t i n g 
var ious hea l t h , welfare and r egu l a to ry m e a s u r e s . Sect ion 59 of t he Law 
provided: 

"The ... decree of 10 April 1996 approving the national collective bargaining 
agreement entered into with the nursing profession on 5 March 1996 is hereby ratified". 

O n 21 J u n e 1996 the app l ican t lodged a n app l ica t ion for jud ic ia l review 
wi th t he Conseil dEtat s eek ing an o rde r q u a s h i n g the dec ree of 10 Apri l 
1996 as be ing ultra vires a n d an o r d e r for the S t a t e to pay it 45,000 F rench 
francs for t h e costs i n c u r r e d . In i ts w r i t t e n submiss ions of 9 O c t o b e r 1996 
the app l ican t m a i n t a i n e d in p a r t i c u l a r t h a t sect ion 59 of Law no. 96-452 
c o n t r a v e n e d Art ic le 6 § 1 a n d Art ic le 13 of t h e C o n v e n t i o n . 

O n 13 J u n e 1997 the Conseil d'Etat d i smissed t h a t appl ica t ion on the 
g r o u n d t h a t , 

"by virtue of the provisions [of Law no. 96-452], which entered into force before the 
application was lodged, the lawfulness of the decree which the applicant seeks to have 
quashed cannot in principle be challenged by way of judicial review as being an ultra vires 
act". 



564 ORGANISATION NATIONALE DES SYNDICATS D'INFIRMIERS LIBÉRAUX 
(ONSIL) v. FRANCE DECISION 

C O M P L A I N T S 

1. Relying on Art ic le 6 § 1 of the Conven t ion , t he app l ican t compla ined 
tha t the S t a t e had i n t e rvened in a decisive m a n n e r to sway the o u t c o m e of 
p roceed ings to which it was a p a r t y in its favour. In pa r t i cu l a r , t he 
app l ican t m a i n t a i n e d t h a t by a d o p t i n g Law no. 96-452 the l eg i s la tu re had 
imposed the o u t c o m e on the Conseil d'Etat a n d p r e v e n t e d any e x a m i n a t i o n 
of t he i m p u g n e d dec ree by the re levan t cou r t s . 

2. T h e app l i can t also compla ined u n d e r Art ic le 6 tha t t he effect of 
Law no. 96-452 was to enab le the F r e n c h S t a t e to evade its obl iga t ions 
r e g a r d i n g the execu t ion of final decis ions. In pa r t i cu l a r , it m a i n t a i n e d 
t h a t t he adop t ion of the Law had enab led t he a d m i n i s t r a t i v e a u t h o r i t i e s 
to d i s r ega rd t h e two o r d e r s m a d e by t h e Conseil d'Etat q u a s h i n g the d e c r e e s 
app rov ing the first two collective b a r g a i n i n g a g r e e m e n t s for the n u r s i n g 
profession. 

3. T h e app l i can t compla ined lastly u n d e r Ar t ic le 13 of t he Conven t i on 
t h a t Law no. 96-452 h a d depr ived it of any effective r e m e d y before a 
na t iona l a u t h o r i t y to cha l lenge t he adop t ion of t he new collective 
b a r g a i n i n g a g r e e m e n t for t he n u r s i n g profession. 

T H E L A W 

1. T h e appl ican t compla ined t h a t t h e S t a t e had i n t e rvened in a 
decisive m a n n e r to sway the o u t c o m e of p roceed ings to which it was a 
pa r ty in its favour and tha t the adop t ion of sec t ion 59 of Law no. 96-452 
of 28 M a y 1996 had imposed t h e o u t c o m e to t h e d i s p u t e s on t h e Conseil 
d'Etat, p r e v e n t i n g any e x a m i n a t i o n of t he i m p u g n e d dec ree by the 
r e l evan t cour t s . T h e app l ican t re l ied on Art ic le 6 § 1 of t he Conven t ion , 
the re levan t p a r t s of which read as follows: 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing ... by [a] ... tribunal..." 

T h e r e s p o n d e n t S t a t e ' s m a i n submiss ion was t h a t t he d i spu t e before 
the C o u r t was ou t s ide t he scope of Art ic le 6 § 1 of t he Conven t ion , as t he 
collective b a r g a i n i n g a g r e e m e n t a n d the dec r ee whose ra t i f ica t ion by the 
l eg i s la tu re h a d p r o m p t e d the c o m p l a i n t were a d m i n i s t r a t i v e ac ts whose 
m a i n pu rpose was to improve the o r g a n i s a t i o n of the publ ic services 
offered by the Social Secur i ty D e p a r t m e n t . T h e a im of t he a g r e e m e n t s 

As to t he a r g u m e n t t h a t t he s t a t u t e c o n c e r n e d was i ncompa t ib l e wi th 
t he provisions of the Conven t ion , t he Conseil d'Etat held t h a t cha l l eng ing 
the lawfulness of the i m p u g n e d r e g u l a t o r y m e a s u r e did not come wi th in 
t he scope of the Art ic les re l ied on. 
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had b e e n to r e g u l a t e re la t ions b e t w e e n the social secur i ty bodies and 
n u r s e s . T h o s e re la t ions themse lves had b e e n largely fashioned by the 
public h e a l t h service a n d could not be r e g a r d e d as giving rise to 
essent ia l ly civil r igh t s . T h e G o v e r n m e n t accep ted t h a t t he collective 
b a r g a i n i n g a g r e e m e n t did have some effect on pecun ia ry r igh t s , but 
cons idered t h a t t h a t aspec t could not h ide t h e fact t h a t t h e p r e d o m i n a n t 
cons ide ra t ion was t h e public in t e re s t . As r e g a r d s dec rees approv ing 
collective b a r g a i n i n g a g r e e m e n t s , t he G o v e r n m e n t no ted tha t the 
au tho r i t i e s enjoyed a p r e roga t ive to dec ide w h e t h e r to issue such decrees 
as pa r t of the i r role as g u a r a n t o r s of the p rope r a d m i n i s t r a t i o n of public 
services. 

In t he a l t e rna t i ve , t he G o v e r n m e n t said t h a t t he ra t i f ica t ion by the 
l eg i s la tu re in the i n s t a n t case h a d not upse t t he equa l i ty of a r m s b e t w e e n 
the pa r t i e s , as t h e r e were no p roceed ings conce rn ing the dec ree approving 
the collective b a r g a i n i n g a g r e e m e n t u n d e r way w h e n it was rat if ied. 
Accordingly, ra t i f ica t ion h a d not b e e n i n t e n d e d to inf luence t h e jud ic ia l 
o u t c o m e of the l i t igat ion. T h e p r e s e n t case was the re fo re different from 
the case of S t r a n G r e e k Ref iner ies and S t r a t i s A n d r e a d i s v. G r e e c e (see 
t he j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A no. 301-B). 

In any even t , even if t he ra t i f ica t ion was seen as be ing a n in te r fe rence 
by the l eg i s la tu re in fu ture cour t p roceed ings , the G o v e r n m e n t c o n t e n d e d 
t h a t t h a t i n t e r f e r ence had to be cons ide red compa t ib l e wi th Art ic le 6 of 
t h e C o n v e n t i o n . It p u r s u e d two l eg i t ima t e a i m s : t h e first be ing to avoid 
legal u n c e r t a i n t y t h a t would be d e t r i m e n t a l to p a t i e n t s , t h e n u r s i n g 
profession a n d the p r o p e r funct ioning of t he social secur i ty sys tem as a 
whole ; a n d t h e second b e i n g to obv ia te the risk t h a t t he public 
a u t h o r i t i e s ' efforts to con t ro l h e a l t h - c a r e e x p e n d i t u r e would be r e n d e r e d 
futile as a resu l t of t he collective b a r g a i n i n g a g r e e m e n t be ing q u a s h e d , 
since such a g r e e m e n t s were one of t he best m e a n s of e n s u r i n g financial 
s tabi l i ty. T h e G o v e r n m e n t a d d e d tha t the issue of t he leg i t imacy of the 
a im p u r s u e d was a m e n a b l e to judic ia l review by the C o n s t i t u t i o n a l 
Counci l and the Conseil d'Etat. Last ly, they m a i n t a i n e d t h a t the m e a n s 
used by the l eg i s la tu re h a d b e e n r ea sonab ly p r o p o r t i o n a t e to t h e a im 
p u r s u e d , since the S t a t e had sought to dea l wi th the s i t ua t ion of nu r s ing 
staff in a un i fo rm m a n n e r a n d not to r e n d e r the o u t c o m e of any specific 
a d m i n i s t r a t i v e appea l or appea l s nuga to ry . 

T h e app l i can t s u b m i t t e d , firstly, t h a t nu r se s did not play any role in the 
provision of publ ic h e a l t h services by t he Social Secur i ty D e p a r t m e n t . 
On ly nu r se s in S t a t e hospi ta l s played a role in t he provision of public 
hea l t h services - and not t he Social Secur i ty services - w h e r e a s self-
employed n u r s e s , w h o w e r e r e p r e s e n t e d by the app l i can t , c a r r i ed on a 
pure ly p r iva te i n d e p e n d e n t act ivi ty a n d were paid solely for h e a l t h care 
provided for p r iva te p a t i e n t s . T h e sole p u r p o s e of t he collective 
b a r g a i n i n g a g r e e m e n t s b e t w e e n the medica l profession a n d the Social 
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Secur i ty D e p a r t m e n t was to provide a f ramework for the act ivi ty of t he 
former , owing to t h e fact t h a t t h e cost of med ica l a n d n u r s i n g services 
were r e i m b u r s e d by t h e Social Secur i ty D e p a r t m e n t . F u r t h e r m o r e , 
min i s t e r i a l approva l was in p rac t i ce a m e a n s of m a k i n g the provisions 
b ind ing on t h e e n t i r e n u r s i n g profession a n d of b r i n g i n g t h e m in to effect, 
since not all the t r a d e un ions were s igna to r i e s of the collective b a r g a i n i n g 
a g r e e m e n t . Min i s te r i a l approva l also al lowed appea l s to be lodged, not 
only aga ins t t he approva l i tself bu t also to con tes t the c o n t e n t of t he 
a g r e e m e n t . Min i s t e r i a l approva l did not the re fore t u r n t he a g r e e m e n t 
in to a set of r egu la t ions and the a g r e e m e n t inevi tably r e m a i n e d 
c o n t r a c t u a l . 

T h e appl ican t a d d e d t h a t t he m a i n issues dea l t wi th in collective 
b a r g a i n i n g a g r e e m e n t s had a d i rec t impac t on t he civil and pecun ia ry 
r igh ts of m e m b e r s of the medica l profession, no tab ly because w h a t was 
genera l ly a t s t ake t h r o u g h the collective b a r g a i n i n g process was con t ro l 
of all h e a l t h costs to enab le increases in social secur i ty e x p e n d i t u r e to be 
con ta ined . T h e m e t h o d usual ly a d o p t e d was the impos i t ion of q u a n t i t a t i v e 
res t r i c t ions , enforced by f inancial pena l t i e s , on t h e act ivi ty of t h e med ica l 
profession. T h e impac t on t he p e c u n i a r y posi t ion of all t he medica l 
professions, and in the in s t an t case of the n u r s e s , was the re fore 
s u b s t a n t i a l , s ince t he sys tem o p e r a t e d e i t h e r to l imit i ncome from 
pr iva te p a t i e n t s or to impose financial pena l t i e s . T h e appl ican t 
concluded t h a t since t he under ly ing pu rpose of t he sys tem was cont ro l of 
e x p e n d i t u r e , it could not r easonab ly be c la imed t h a t the f inancial impac t 
was res idua l . O n the con t r a ry , it was f u n d a m e n t a l and a u t o m a t i c . 

As to t he m e r i t s , t he app l ican t said tha t by rat ifying the min i s t e r i a l 
dec ree , the leg is la ture had d e e m e d it to be in o r d e r thus enab l ing t he 
S t a t e to avoid t he risk of the collective b a r g a i n i n g a g r e e m e n t for t he 
n u r s i n g profession be ing q u a s h e d aga in . In t h a t connec t ion , it no ted t h a t 
the i m p u g n e d s t a t u t e had been enac t ed af ter it had publicly ind ica ted its 
i n t e n t i o n to seek an o rde r q u a s h i n g the d e c r e e . C o n s e q u e n t l y , it 
c o n t e n d e d t h a t once a decision to m o u n t a cha l l enge in the re levant 
cour t had clear ly a n d i r revocably b e e n t a k e n , any i n t e r v e n t i o n by t h e 
l eg i s l a tu re t h a t forced the cour t to dec ide t h e case in a p a r t i c u l a r way 
had to be c o n d e m n e d as a m o u n t i n g to a viola t ion of the r ight to a fair 
t r ia l . Any o t h e r a p p r o a c h would resu l t in a " r a c e " be tween the public 
a u t h o r i t i e s a n d any i n t e r e s t e d p a r t i e s to defea t any a p p e a l lodged af ter 
t he e n a c t m e n t of t h e s t a t u t e . 

T h e C o u r t no tes t h a t in view of t he pecun ia ry consequences of the 
m e a s u r e s in q u e s t i o n the d i spu t e could be r e g a r d e d as be ing over civil 
r igh ts and obl iga t ions and t hus as coming wi th in t he scope of Art ic le 6 § 1 
of the Conven t i on . However , it does not cons ider it necessary to decide t h e 
issue of the appl icabi l i ty of Art ic le 6 § 1, as the app l ica t ion m u s t be 
re jec ted for the following r ea sons . 
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T h e C o u r t has previously ru led t h a t t he pr inciple of the ru le of law a n d 
the no t ion of fair t r ia l en sh r ined in Art ic le 6 p rec lude any in t e r f e rence by 
the l eg i s la tu re in t he a d m i n i s t r a t i o n of j u s t i ce des igned to inf luence t he 
judicial d e t e r m i n a t i o n of the d i spu t e . In cases giving rise to s imi lar 
p r o b l e m s , it found t h a t the l eg i s la tu re h a d i n t e r v e n e d w h e n p roceed ings 
to which the S t a t e was a pa r ty were p e n d i n g before the cou r t s . It t he re fo re 
held t h a t the S t a t e had infr inged the app l i c an t s ' r igh ts g u a r a n t e e d by 
Art icle 6, by i n t e rven ing in a decisive m a n n e r to inf luence t he o u t c o m e of 
t he p roceed ings to which it was a p a r t y (see, a m o n g o t h e r a u t h o r i t i e s , t he 
S t r a n G r e e k Ref iner ies a n d S t ra t i s A n d r e a d i s j u d g m e n t c i ted above, a n d 
the Papageo rg iou v. G r e e c e j u d g m e n t of 22 O c t o b e r 1997, Reports of 

Judgments and Decisions 1997-VI). 

Unl ike t he posi t ion in the a f o r e m e n t i o n e d cases , in t he p r e s e n t case t he 
l eg i s la tu re i n t e r v e n e d before - m o r e precisely, twenty-four days before -
t he app l ica t ion for jud ic ia l review was lodged wi th t he Conseil d'Etat. 
Al though l i t igat ion was likely, it had not c o m m e n c e d . Nor was i ts 
o u t c o m e ce r t a in . In any event , i n s t ead of rat ifying the min i s t e r i a l dec ree , 
the l eg i s la tu re could have approved the collective b a r g a i n i n g a g r e e m e n t 
ab initio and no r e m e d y would have b e e n available to the app l i can t t o 
cha l lenge the s t a t u t e . 

In t he l ight of t he foregoing, t he C o u r t c a n n o t accept t h a t t h e pu rpose 
of t he a d o p t i o n of Law no. 96-452 was to p r e - e m p t t he l i t iga t ion a n d to 
m a k e its fu ture o u t c o m e before t he Conseil d'Etat inev i tab le . T h e 
Conven t ion ins t i tu t ions have never accep ted in the i r case- law t h a t 
equa l i ty of a r m s m a y be upse t by m e a s u r e s " an t i c ipa t i ng" , as it were , 
p roceed ings t h a t have yet to begin a n d it would be going too far to 
e x t e n d the doc t r i ne by some form of ana logy . 

It follows tha t t h a t compla in t m u s t be d i smissed as be ing mani fes t ly 
i l l-founded, p u r s u a n t to Ar t ic le 35 §§ 3 and 4 of t he Conven t i on . 

2. Rely ing on Ar t ic le 6 § 1 of t he C o n v e n t i o n the app l i can t also 
compla ined t h a t t he effect of Law no. 96-452 was to enab le t h e F rench 
S t a t e to evade its ob l iga t ions r e g a r d i n g the execu t ion of final decisions. 
In p a r t i c u l a r , it m a i n t a i n e d t h a t t he adop t ion of t he i m p u g n e d s t a t u t e 
h a d enab led t he a d m i n i s t r a t i v e a u t h o r i t y to d i s r e g a r d t he two o rde r s 
m a d e by t h e Conseil d'Etat q u a s h i n g the dec ree app rov ing the first two 
collective b a r g a i n i n g a g r e e m e n t s for t he n u r s i n g profession. 

T h e C o u r t no tes t h a t whi le t h a t compla in t pa r t ly over laps the 
p r eced ing c o m p l a i n t t h e r e a r e di f ferences which it m u s t the re fore 
e x a m i n e . 

T h e C o u r t reaff i rms tha t in pr inciple t he leg is la ture is not p rec luded in 
civil m a t t e r s from a d o p t i n g new re t rospec t ive provisions to r e g u l a t e r igh ts 
a r i s ing u n d e r ex i s t ing laws (see , a m o n g o t h e r au thor i t i e s , Zielinski and 
Pradal and Gonzalez and Others v. France [ G C ] , nos. 24846/94 a n d 34165/96 
to 34173/96, § 57, E C H R 1999-VII). In o t h e r words , in civil cases , Art ic le 6 
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does not provide t h a t final j u d g m e n t s shall not be ove r r idden (see Preda 
andDardari v. Italy (dec.) , nos. 28160/95 a n d 28382/95 , E C H R 1999-III). 

F u r t h e r m o r e , whi le t h e app l ican t a l leged t h a t t he th i rd na t i ona l 
collective b a r g a i n i n g a g r e e m e n t for t he n u r s i n g profession c o n t a i n e d 
provisions s imi lar to t he two p reced ing ones , it did not m a i n t a i n t h a t t he 
provisions were iden t ica l . T h e C o u r t would the re fo re be specu la t i ng if 
it a f f i rmed t h a t t he Conseil d'Etat would have q u a s h e d the d ec r ee of 
10 Apri l 1996 had it not been rat i f ied by t h e Law of 28 M a y 1996. 

It t he re fo re follows tha t t h a t compla in t m u s t be d ismissed as be ing 
mani fes t ly i l l-founded, p u r s u a n t to Art ic le 35 §§ 3 and 4 of t he 
Conven t ion . 

3. T h e app l ican t compla ined , lastly, t h a t Law no. 96-452 had depr ived 
it of any effective r e m e d y before a na t iona l a u t h o r i t y to cha l l enge the 
adop t ion of the new na t i ona l collective b a r g a i n i n g a g r e e m e n t for the 
n u r s i n g profession. It rel ied on Art ic le 13 of t he Conven t ion , which 
provides : 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

T h e C o u r t r e i t e r a t e s t h a t Art ic le 13 has b e e n i n t e r p r e t e d as only 
r e q u i r i n g a d o m e s t i c r e m e d y for c o m p l a i n t s t h a t m a y be cons ide red 
" a r g u a b l e " u n d e r t h e Conven t i on (see, a m o n g o t h e r s , t he Boyle and Rice 
v. the U n i t e d K i n g d o m j u d g m e n t of 27 Apri l 1988, Ser ies A no. 131, p. 23, 
§ 5 2 ) . 

H a v i n g r ega rd to its a f o r e m e n t i o n e d findings conce rn ing the 
c o m p l a i n t s u n d e r Ar t ic le 6 of t he Conven t ion , t he C o u r t holds t h a t t h e 
appl ican t does not have a n a r g u a b l e compla in t . 

It follows tha t t h a t compla in t m u s t also be d i smissed as be ing 
mani fes t ly i l l-founded, p u r s u a n t to Art ic le 35 §§ 3 and 4 of the 
Conven t i on . 

For t he se r ea sons , the C o u r t , by a major i ty , 
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SOMMAIRE1 

Défaut d'examen par la Cour de cassation d'un moyen prétendument 
invoqué devant les juges du fond 

Article 6 § 1 

Procès équitable - Procédure civile - Défaut d'examen par la Cour de cassation d'un moyen 
prétendument invoqué devant les juges du fond - Procédure de cassation - Cour de cassation -
Distinction opérée entre un moyen et un argument 

* 
* * 

A la suite de leur licenciement, les requérants saisirent le conseil de prud'hommes 
afin d'obtenir certaines indemnités. Ayant été déboutés de leurs prétentions par 
ladite juridiction, ils se tournèrent vers la cour d'appel, en arguant, entre autres, 
que leurs licenciements étaient contraires à une certaine directive européenne. La 
cour d'appel confirma néanmoins la décision attaquée, sans répondre à la question 
de la prétendue violation de la directive européenne en question. Les requérants se 
pourvurent alors en cassation, en se plaignant de ce que la juridiction d'appel avait 
écarté le moyen fondé sur le non-respect de la directive européenne sans l'avoir 
examiné. La Cour de cassation rejeta leurs pourvois, et déclara le moyen tiré de 
la violation de la directive européenne irrecevable pour n'avoir pas été invoqué 
devant les juges du fond. 

Article 6 § 1 : l'analyse des mémoires déposés devant la cour d'appel permet de 
constater que les requérants se sont bornés à faire une allusion à la directive 
européenne en question. Il ne s'agissait dès lors que d'un simple argument. Or, si 
le présent article oblige les tribunaux à motiver leurs décisions, cette obligation ne 
peut se comprendre comme exigeant une réponse détaillée à chaque argument 
soulevé. Il était inévitable que le moyen de cassation soit considéré comme 
nouveau par la Cour de cassation. Même si une réponse plus claire de la part de 
la Cour de cassation quant à la directive européenne eût été souhaitable, celle-ci 
n'a pas commis d'erreur d'appréciation et a assuré aux requérants un procès 
équitable au sens du présent article: défaut manifeste de fondement. 

Jurisprudence citée par la Cour 

Garcia Ruiz c. Espagne [GC], n" 30544/96, CEDH 1999-1 
Dulaurans c. France, n° 34553/97, 21 mars 2001, non publié 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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(...) 

E N F A I T 

Les trois r e q u é r a n t s [M. J a c q u e s J a h n k e , M. Gilles Lenoble 
et M m r B e r n a d e t t e Lenoble] sont des r e s so r t i s san t s f rançais nés 
r e s p e c t i v e m e n t en 1954, 1955 et 1956. Le p r e m i e r r e q u é r a n t est agen t 
t echn ico -commerc ia l et rés ide à Pa r i s . Le d e u x i è m e r e q u é r a n t est 
é l ec t romécan ic i en . Il est l 'époux de la t ro i s i ème r e q u é r a n t e , qui est 
a s s i s t an t e c o m m e r c i a l e . Ils r é s iden t à Vi t ry-sur -Se ine (Va l -de -Marne ) . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s on t é té exposés pa r les pa r t i e s , peuven t 
se r é s u m e r c o m m e sui t . 

Les r e q u é r a n t s furen t r e s p e c t i v e m e n t e n g a g é s en 1986, 1978 et 1985 
pa r la société Mole R icha rdson F r a n c e , d o n t l 'objet é ta i t la fabr ica t ion , la 
ven t e et la locat ion de m a t é r i e l d ' éc la i rage et c i n é m a t o g r a p h i q u e . La 
conven t ion collective appl icable a u x trois r e q u é r a n t s é ta i t celle de la 
m é t a l l u r g i e . 

En 1989, la société céda son service de p roduc t ion et une p a r t i e de son 
service des v e n t e s à la société Racce tec . Les c o n t r a t s de t ravai l des sa lar iés 
employés aux act ivi tés non cédées , d o n t celles des r e q u é r a n t s , furent 
t r ans fé ré s à la société Mole R i c h a r d s o n I n t e r n a t i o n a l Ltd . 

En 1991, la société Mole R i c h a r d s o n I n t e r n a t i o n a l Ltd céda sa 
succursa le de M o n t r o u g e à la société Panav is ion F r a n c e , qui n ' é t a i t 
soumise à l ' appl ica t ion d ' a u c u n e conven t ion collective. Dès 1992, la 
société Panav is ion F r a n c e p rocéda à la f e r m e t u r e de son é t a b l i s s e m e n t 
de M o n t r o u g e . 

Le 28 d é c e m b r e 1992, le d e u x i è m e r e q u é r a n t fut l icencié p o u r mot i f 
é c o n o m i q u e . Le 7 janvier 1993, la société ob t in t l ' au to r i sa t ion 
a d m i n i s t r a t i v e de l icencier les d e u x a u t r e s r e q u é r a n t s , lesquels , en leur 
qua l i t é de dé légués d u pe r sonne l , é t a i e n t des sa la r iés p r o t é g é s . Le 
13 j a n v i e r 1993, la société p r o n o n ç a leur l i cenc iement p o u r mot i f 
é c o n o m i q u e , jus t i f ié pa r la f e r m e t u r e de l ' é t ab l i s semen t qui les employai t . 

Le 25 j u i n 1993, les r e q u é r a n t s sa i s i ren t le conseil de p r u d ' h o m m e s de 
Boulogne-Bi l lancour t afin qu ' i l c o n d a m n e l eu r anc ien e m p l o y e u r à leur 
payer t ou t e s les s o m m e s dues en exécu t ion de leur c o n t r a t , en 
app l ica t ion des disposi t ions de la conven t ion collective de la mé ta l l u rg i e . 

Le 24 n o v e m b r e 1993, le consei l des p r u d ' h o m m e s d é b o u t a les 
r e q u é r a n t s de l ' ensemble de leurs d e m a n d e s et les c o n d a m n a aux 
d é p e n s . Le conseil re leva n o t a m m e n t q u e , si la société Panav is ion France 
avai t r ep r i s les actifs de la société Mole R icha rdson , et que les c o n t r a t s de 
t rava i l ava ien t é té t r a n s m i s à ce nouvel employeur , ce d e r n i e r n ' é ta i t 
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soumis à l ' appl ica t ion d ' a u c u n e convent ion collective, « le t r ans fe r t d ' un 
c o n t r a t au t i t r e du (...) code du t ravai l [ n ' e m p o r t a n t ] pas le m a i n t i e n de 
tous les a v a n t a g e s acquis ». 

Les r e q u é r a n t s sa i s i ren t a lors la cour d ' appe l de Versa i l l es . D a n s l eu r s 
conclus ions , ils e s t i m è r e n t que la société Panavis ion F r a n c e é ta i t t e n u e à 
l ' appl ica t ion de la conven t ion collective sur la m é t a l l u r g i e d a n s la m e s u r e 
où, c o n f o r m é m e n t aux disposi t ions d ' u n e loi du 3 j a n v i e r 1985, c e t t e 
convent ion devai t c o n t i n u e r à p rodu i r e effet p e n d a n t u n e d u r é e d 'un an 
su ivant la cession. Ils e s t i m è r e n t é g a l e m e n t que leurs l i cenc iemen t s 
ava ien t violé la direct ive e u r o p é e n n e du 14 février 1977 rela t ive à 
l ' in format ion à d o n n e r aux sa la r iés sur tout projet de cession (direct ive 
n° 77/187, Journal officiel du 5 m a r s 1977). En par t i cu l ie r , les r e q u é r a n t s 
se p l a ign i r en t q u e , en infract ion à ce t t e d i rec t ive e u r o p é e n n e , seules 
leurs fiches de paye les ava ien t officiel lement in formés , fin d é c e m b r e 
1991, de la cession i n t e r v e n u e e n t r e la société Mole R icha rdson 
I n t e r n a t i o n a l et la société Panav is ion F r a n c e . 

Le 2 6 j u i n 1995, la cour d ' appe l conf i rma le j u g e m e n t a t t a q u é , en ce qu ' i l 
concluai t q u e le l i cenc iement des r e q u é r a n t s é ta i t fondé sur u n e cause 
réel le et sé r i euse . Elle cons idé ra ensu i t e q u e les r e q u é r a n t s ne pouva ien t 
p r é t e n d r e à l 'appl icat ion de la convent ion collective sur la m é t a l l u r g i e a u 
m o m e n t de leur l i cenc iement , pu i sque la cession à la société Panavis ion 
F r a n c e de l 'act ivi té et d u m a t é r i e l de la société Mole R icha rdson 
I n t e r n a t i o n a l avait eu lieu le 1 e r ju i l le t 1991, à savoir p lus d 'un a n avan t 
l eur l i cenc iement . La cour d ' appe l cons idé ra donc q u e les r e q u é r a n t s 
é t a i e n t ma l fondés à p r é t e n d r e q u e la conven t ion collective devai t l eu r 
ê t r e app l iquée pour le calcul de l ' i ndemni t é de l i cenc iemen t , dans la 
m e s u r e où leur droi t à i n d e m n i t é é ta i t né alors q u e la conven t ion avai t 
cessé d e p r o d u i r e ses effets. E n c o n s é q u e n c e , elle d é b o u t a les r e q u é r a n t s 
d e leurs d e m a n d e s et les c o n d a m n a aux d é p e n s . La cour d ' appe l ne 
r épond i t pas sur le moyen t i ré de la viola t ion de la d i rec t ive e u r o p é e n n e . 

Les r e q u é r a n t s se p o u r v u r e n t a lors en cassa t ion . D a n s leurs m é m o i r e s , 
ils f irent n o t a m m e n t gr ief à l ' a r rê t de la cour d ' appe l d 'avoir éca r t é des 
« m o y e n s de droi t i m p o r t a n t s t i rés des obl iga t ions f rançaises vis-à-vis de 
la C o m m u n a u t é e u r o p é e n n e » . Ils e s t i m è r e n t q u e , d e ce fait, la cour 
d ' appe l avait m é c o n n u ses obl iga t ions t i rées de l 'ar t icle 455 du nouveau 
code de p r o c é d u r e civile. 

D a n s son m é m o i r e en dé fense , la société Panavis ion F r a n c e , r é p o n d a n t 
aux a r g u m e n t a t i o n s déve loppées p a r les r e q u é r a n t s - et ap r è s avoir 
c o n s t a t é q u e «le d e m a n d e u r au pourvoi fait gr ief à l ' a r rê t de ne pas avoir 
r é p o n d u à sa c r i t ique t i rée d ' une viola t ion de la d i rec t ive e u r o p é e n n e du 
14 février 1977 » - , e s t i m a que : 

« (...) outre qu'on ne voit pas dans quelles conclusions ce point aurait été invoqué, il y 
a lieu de rappeler que les juges du fond ne sont tenus de répondre qu'aux moyens 
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véritables définis comme l'énonciation d'un fait d'où par un raisonnement juridique, la 
partie entend déduire le bien-fondé d'une demande ou d'une défense. A supposer même 
qu'il l'ait invoqué, le salarié ne tirait aucune conséquence juridique de la soi-disant 
méconnaissance de la directive. Il s'agissait donc d'un simple argument auquel les 
juges du fond n'étaient pas tenus de répondre.» 

P a r un a r r ê t du 10 ju i l le t 1997, la C o u r de cassa t ion re je ta les pourvois 
fo rmés p a r les r e q u é r a n t s . En pa r t i cu l i e r , le moyen t i ré de la violat ion de 
la d i rec t ive e u r o p é e n n e fut déc la ré i r recevable au mot i f «qu ' i l ne résu l te 
ni de l ' a r rê t , ni des conclusions que [les r e q u é r a n t s ] a ien t invoqué , devan t 
les j u g e s du fond, le moyen t iré d ' u n e viola t ion de la d i rec t ive e u r o p é e n n e 
du 14 février 1977 sur l ' in format ion à d o n n e r aux sa la r iés sur tou t projet 
de cess ion ; q u e ce moyen est donc nouveau et est m é l a n g é de fait et de 
droi t (...) ». 

B. Le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

Nouveau code de procédure civile 

Article 619 

«Les moyens nouveaux ne sont pas recevables devant la Cour de cassation. Peuvent 
néanmoins être invoqués pour la première fois, sauf disposition contraire: 

1 " Les moyens de pur droit ; 

2° Les moyens nés de la décision attaquée.» 

C e t t e disposi t ion consacre u n e j u r i s p r u d e n c e t r ad i t i onne l l e selon 
laquel le la C o u r de cassa t ion n ' es t i n s t i t uée q u e p o u r appréc i e r , sous le 
r a p p o r t du droi t , les a r r ê t s et j u g e m e n t s r e n d u s en d e r n i e r ressor t . Il est 
donc impossible de soulever devan t elle des moyens nouveaux qui 
n ' a u r a i e n t pas é t é d é b a t t u s devan t les j u g e s du fond. Selon une 
j u r i s p r u d e n c e c o n s t a n t e d e la C o u r de cassa t ion , est nouveau le moyen 
qu i n ' a pas é té soulevé devan t les j u g e s du fond et qui est m é l a n g é de fait 
et de dro i t (voir, en ce sens , Cass. Req. 22 n o v e m b r e 1942, Juris-Classeur 
périodique (JCP) 1943, II, 2 4 4 4 ; Cass. Civ. l r r , 22 ma i 1 9 7 9 , / C P 1979, IV, 
2 4 4 ; Cass. Civ. 2 e , 17 ju i l l e t 1991, GP 1993, s o m m . p. 2) . 

Article 954 

«Les conclusions d'appel doivent formuler expressément les prétentions des parties 
et les moyens (...) sur lesquels chacune de [leurs] prétentions est fondée. (...) » 

Article 455 

«Le jugement doit exposer succinctement les prétentions respectives des parties et 
leurs moyens (...) [il] doit être motivé. Il énonce la décision sous forme de dispositif.» 
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La j u r i s p r u d e n c e a i n t e r p r é t é ces disposi t ions en cons idé ran t 
n o t a m m e n t «qu ' i l est sat isfai t aux exigences de cet a r t ic le dès lors 
q u ' o n t é té énoncées et d i scu tées d a n s l ' a r rê t les c i r cons tances de fait et 
les déduc t i ons de dro i t en décou lan t , sur lesquel les se fonde la déc is ion» 
(voir Corn. 5 j a n v i e r 1976, Bulletin civil IV, p. 2, et Civ. 2'', 12 ma i 1980, 
ibid. II, p . 77). 

G R I E F 

Les r e q u é r a n t s se p l a ignen t de n 'avoir pu bénéficier d 'un procès 
équ i t ab l e , d a n s la m e s u r e où la C o u r de cassa t ion déc la ra un de leurs 
moyens de cassa t ion i r recevable , en se fondant sur une c o n s t a t a t i o n 
m a n i f e s t e m e n t inexac te , à savoir qu ' i l s 'agissait d ' un moyen nouveau . 
Les r e q u é r a n t s e s t i m e n t qu ' i l s n 'on t pas é té effect ivement e n t e n d u s pa r 
la C o u r de cassa t ion et i nvoquen t l 'ar t icle 6 § 1 de la Conven t i on . 

E N D R O I T 

Les r e q u é r a n t s se p l a ignen t q u ' e n re fusant de r e t e n i r l eur moyen t i ré 
de la violat ion de la direct ive e u r o p é e n n e n° 77/187 au mot i f qu ' i l s 'agissait 
d ' un moyen nouveau , la C o u r de cassa t ion a c o m m i s une e r r e u r man i fe s t e 
d ' app réc i a t i on et les a ainsi pr ivés du bénéfice des g a r a n t i e s du procès 
é q u i t a b l e . Les r e q u é r a n t s invoquen t l 'ar t icle 6 § 1 de la C o n v e n t i o n , dont 
les pa r t i e s p e r t i n e n t e s sont ainsi l ibe l lées : 

«Toute personne a droit à ce que sa cause soit entendue équitablemcnt (...), par un 
tribunal (...) qui décidera (...) des contestations sur ses droits et obligations de caractère 
civil (...) » 

Le G o u v e r n e m e n t rappe l le la spécificité du pourvoi en cassa t ion , voie 
de dro i t e x t r a o r d i n a i r e pouvan t obéir à des règles p lus formal i s tes et plus 
r i gou reuses . Il no t e q u ' à l ' e x a m e n du dossier , il n 'es t pas c o n t e s t a b l e que 
les r e q u é r a n t s ont b ien invoqué la violat ion de la d i rec t ive e u r o p é e n n e , 
t a n t d a n s l eu r s conclus ions devan t la cour d ' appe l q u e d a n s leurs 
m é m o i r e s ampl ia t i f s devan t la C o u r de cassa t ion . C e p e n d a n t , il no te 
qu ' i l ne suffit pas de soulever u n a r g u m e n t devan t u n e j u r id i c t i on pour 
qu ' i l dev ienne un moyen , au sens de la j u r i s p r u d e n c e de la C o u r de 
cassa t ion . Il faut en effet q u e le moyen ait é té a r t i cu lé avec précis ion 
d a n s les conclus ions des d e m a n d e u r s au pourvoi p o u r ê t r e cons idéré 
c o m m e tel . 

A cet éga rd , le G o u v e r n e m e n t e s t ime q u ' u n e n e t t e différence doit ê t r e 
faite e n t r e l ' a r g u m e n t et le moyen . De ce t t e différence, essent ie l le en 
droi t f rançais , découle , selon le G o u v e r n e m e n t , la solut ion r e t e n u e p a r la 
C o u r de cassa t ion d a n s la p r é s e n t e affaire. En l 'espèce, les r e q u é r a n t s ne 
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firent q u e p rocéde r pa r a f f i rmat ions d a n s leurs conclus ions déposées 
devan t la cour d ' appe l , sans fo rmule r e x p r e s s é m e n t les moyens sur 
lesquels ils fondaient leurs p r é t e n t i o n s : ils f i rent é t a t de leur s i tua t ion , à 
savoir qu ' i l s n 'on t pu p r e n d r e conna i s sance du c h a n g e m e n t de 
l ' employeur q u ' à r écep t ion de leur fiche de paye. P a r la su i te , ils 
m e n t i o n n è r e n t s i m p l e m e n t q u ' u n e telle a t t i t u d e é t a i t p roh ibée p a r la 
d i rec t ive s u s m e n t i o n n é e don t ils r ecop iè ren t le t e x t e , s ans t i r e r a u c u n e 
conséquence j u r i d i q u e d ' u n e te l le c o n t r a r i é t é e n t r e le droi t i n t e r n e et le 
dro i t e u r o p é e n . A a u c u n m o m e n t , les r e q u é r a n t s ne p r éc i s è r en t la po r t ée 
j u r i d i q u e qu ' i ls e n t e n d a i e n t a t t r i b u e r à la p r é t e n d u e viola t ion de la 
d i rec t ive e u r o p é e n n e . O r les j u g e s du fond n 'on t pas obl iga t ion de suivre 
les p a r t i e s d a n s le dé ta i l de leur a r g u m e n t a t i o n , leur seul devoir se 
l im i t an t à r é p o n d r e aux moyens . A cet égard , le G o u v e r n e m e n t cite e n t r e 
a u t r e s les propos de M . J u l e s Le Clec 'h , p r é s iden t hono ra i r e à la C o u r de 
cassa t ion , selon leque l «le moyen a u q u e l il faut a b s o l u m e n t r é p o n d r e est 
donc celui qui est p r é s e n t é c o m m e le sout ien nécessa i re de la d e m a n d e ou 
de la dé fense . C a r il n ' e s t j a m a i s r e p r o c h é au j u g e du fond de n 'avoir pas 
suivi les p a r t i e s d a n s le dé ta i l de l eu r a r g u m e n t a t i o n (...). La C o u r de 
cassa t ion n ' a j a m a i s pensé leur faire gr ief de n 'avoi r pas ré fu té tou tes les 
object ions opposées p a r u n p la ideur à son adve r sa i r e (...). Et c'est 
p o u r q u o i il est i nd i spensab le en dro i t de ne pas confondre les moyens 
avec les s imples a r g u m e n t s (...). Au s imple a r g u m e n t , on n 'es t pas t enu 
de faire r éponse pa r des motifs pa r t i cu l i e r s . Il en est t ou t a u t r e m e n t 
q u a n d on est en p r é s e n c e d ' u n m o y e n » («Moyens et a r g u m e n t s devan t la 
C o u r de cassa t ion »,JCP 1951 ,1 , 939) . 

Pa r a i l leurs , le G o u v e r n e m e n t soul igne q u e le p r o b l è m e pr incipal 
soulevé pa r le p r é s e n t l i t ige rés idai t d a n s la ques t i on de savoir si la 
conven t ion collective de la m é t a l l u r g i e é ta i t toujours appl icab le aux 
r e q u é r a n t s au m o m e n t du l i cenc iemen t . O r il ressor t c l a i r e m e n t de leurs 
conclusions q u e l ' absence d ' i n fo rma t ion des sa lar iés sur la cession de la 
société a é té sans inc idence sur la s i tua t ion des r e q u é r a n t s , a u c u n lien 
n ' ayan t é té é tabl i pa r eux e n t r e ce défau t d ' i n fo rma t ion et l 'appl icabi l i té 
de la convent ion collective au m o m e n t du l i cenc iement . Le G o u v e r n e m e n t 
e s t ime ainsi que l 'a l lusion à la d i rec t ive e u r o p é e n n e cons t i tua i t 
m a n i f e s t e m e n t un s imple a r g u m e n t , et non u n moyen de droi t ; c 'est 
pou rquo i la cour d ' appe l de Versa i l les cons idéra l ' a r g u m e n t d é n u é de 
p e r t i n e n c e et n'y r épond i t pas . 

Le G o u v e r n e m e n t e s t i m e enfin q u e la p r é s e n t e affaire doit ê t re 
c l a i r e m e n t d i s t i nguée de l 'affaire F o u q u e t , d a n s laque l le la C o m m i s s i o n 
avait cons idéré q u ' u n p l a ideu r n ' é t a i t pas ef fec t ivement e n t e n d u 
l o r s q u ' u n moyen de défense essent ie l é ta i t m é c o n n u pa r la ju r id ic t ion 
c o m p é t e n t e ( a r r ê t F o u q u e t c. F r a n c e du 31 j a n v i e r 1996, Recueil des arrêts 
et décisions 1996-1, avis de la C o m m i s s i o n ) . A la différence de c e t t e affaire, 
le G o u v e r n e m e n t no te q u ' e n l 'espèce c 'est b ien ap rè s avoir e x a m i n é le 
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m o y e n des r e q u é r a n t s que la C o u r de cassa t ion le re je ta , cons idé ran t qu ' i l 
é t a i t nouveau . 

Les r e q u é r a n t s c o n t e s t e n t les thèses avancées pa r le G o u v e r n e m e n t . 
La C o u r rappe l le q u ' a u x t e r m e s de l 'ar t ic le 19 de la Conven t i on elle a 

p o u r t âche d ' a s s u r e r le respec t des e n g a g e m e n t s r é s u l t a n t de la 
C o n v e n t i o n pour les Pa r t i e s c o n t r a c t a n t e s . S p é c i a l e m e n t , il ne lui 
a p p a r t i e n t pas de c o n n a î t r e des e r r e u r s de fait ou de droi t p r é t e n d u m e n t 
c o m m i s e s pa r u n e ju r id i c t ion i n t e r n e , sauf si et d a n s la m e s u r e où elles 
p o u r r a i e n t avoir po r t é a t t e i n t e aux dro i t s et l ibe r tés s a u v e g a r d é s pa r la 
C o n v e n t i o n (voir, e n t r e a u t r e s , l ' a r rê t Garcia Ruiz c. Espagne [ G C ] , 
n° 30544/96, § 28, C E D H 1999-1). 

D a n s la p r é s e n t e affaire, les r e q u é r a n t s r e p r o c h e n t à la C o u r de 
cassa t ion d 'avoir m é c o n n u les règles du procès équ i t ab l e en e s t i m a n t que 
la cour d ' appe l n 'avai t pas à e x a m i n e r un moyen qui n 'ex is ta i t pas , et en 
cons idé ran t ledit moyen c o m m e nouveau d e v a n t elle, et donc i r recevable . 

La C o u r souha i t e sou l igner q u e , p o u r l ' a ccompl i s semen t de l eu r t âche , 
les t r i b u n a u x doivent o b t e n i r la coopé ra t i on des pa r t i e s qu i , d a n s la 
m e s u r e du possible, sont t e n u e s d ' expose r leurs p r é t e n t i o n s de m a n i è r e 
c la i re , non a m b i g u ë et r a i s o n n a b l e m e n t s t r u c t u r é e . 

La C o u r relève q u e l 'analyse des m é m o i r e s déposés pa r les r e q u é r a n t s 
devan t la cour d ' appe l p e r m e t de c o n s t a t e r que ceux-ci se sont bo rnés à 
faire u n e s imple a l lus ion à la d i rec t ive e u r o p é e n n e du 14 février 1977: il 
n ' ex i s te en effet d a n s leurs m é m o i r e s de p lus ieurs pages q u ' u n e p h r a s e de 
cinq l ignes a f f i rmant q u e l ' i n fo rmat ion du pe r sonne l sur le c h a n g e m e n t de 
ra i son sociale a enfre in t une d i rec t ive e u r o p é e n n e , p h r a s e suivie de la 
c i t a t ion d ' un ar t ic le de ladi te d i rec t ive . La C o u r ne d o u t e pas qu ' i l 
s 'agissai t là d ' un s imple a r g u m e n t . O r elle r appe l l e à cet é g a r d q u e si 
l 'ar t icle 6 § 1 oblige les t r i b u n a u x à mot ive r l eu r s décis ions , ce t t e 
obl iga t ion ne peu t se c o m p r e n d r e c o m m e ex igean t u n e r é p o n s e dé ta i l lée 
à c h a q u e a r g u m e n t ( a r r ê t Garcia Ruiz, p réc i t é , § 26). 

P a r a i l leurs , la C o u r no te que le po in t en li t ige é ta i t le refus de 
Panavis ion F r a n c e de c o n t i n u e r d ' a p p l i q u e r la conven t ion collective de la 
m é t a l l u r g i e ; or la cour d ' appe l a r econnu que les r e q u é r a n t s n ' é t a i e n t pas 
fondés à se prévaloi r de ce t t e conven t ion collective. Qu ' i l s a i e n t é té 
in formés du c h a n g e m e n t de ra i son sociale fin d é c e m b r e 1991 pa r la fiche 
de paye (et non , c o m m e semble l 'exiger la d i rec t ive e u r o p é e n n e , dès ju i l le t 
1991, d a t e de la cession) est sans inc idence sur la ques t i on en l i t ige. 

Dès lors, la C o u r cons idère q u ' e n ne r é p o n d a n t pas à un s imple 
a r g u m e n t , au d e m e u r a n t d é n u é d ' inf luence sur la ques t i on en l i t ige, la 
cour d ' appe l n ' a c o m m i s a u c u n défaut de mot iva t ion . 

Au vu de ce qui p r é c è d e , la C o u r cons idè re qu ' i l é ta i t inévi table q u e le 
moyen de cassa t ion en ques t ion soit cons idéré c o m m e nouveau p a r la C o u r 
de cassa t ion . C e r t e s , ce t t e d e r n i è r e a u r a i t pu d a v a n t a g e exp l ique r sa 
posi t ion, et o p é r e r u n e d i s t inc t ion e n t r e les moyens et les a r g u m e n t s 
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p r é s e n t é s p a r les r e q u é r a n t s . P a r la r éponse l acon ique qu' i l con t i en t , 
l ' a r rê t de la C o u r de cassa t ion peu t en effet p r ê t e r à confusion, et il 
oblige la C o u r à se l ivrer à u n e x a m e n au fond de l 'affaire afin de 
s ' a s su re r q u e les règles du procès équ i t ab le n 'on t pas é té m é c o n n u e s . 

La C o u r conclut q u e , m ê m e si une r éponse plus claire de la p a r t de la 
C o u r de cassa t ion a u sujet de la d i rec t ive e u r o p é e n n e eû t é té souha i t ab l e , 
celle-ci n ' a c o m m i s a u c u n e e r r e u r d ' app réc i a t i on (voir, a contrario, l ' a r rê t 
Dulaurans c. France, n° 34553/97 , 21 m a r s 2000, non pub l ié ) , et a a s su ré aux 
r e q u é r a n t s l eur droi t à un procès équ i t ab l e , au sens de l 'ar t ic le 6 § 1 de la 
Conven t i on . 

Il s ' ensui t q u e la r e q u ê t e doit ê t re re je tée c o m m e m a n i f e s t e m e n t ma l 
fondée, en app l ica t ion de l 'ar t ic le 35 §§ 3 et 4 de la Conven t i on . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

No examination by the Court of Cassation of a ground allegedly raised 
before the judges of fact 

Article 6 § 1 

Fair trial - Civil proceedings - No examination by Court of Cassation of ground allegedly 
raised before judges of fact - Cassation proceedings - Court of Cassation - Distinction drawn 
between ground and argument 

After being made redundant, the applicants lodged an application with the 
industrial tribunal for certain damages. The tribunal dismissed their claims, 
whereupon they appealed, submitting, inter alia, that their redundancies breached 
a European directive. The court of appeal upheld the industrial tribunal's decision, 
however, without dealing with the issue of an alleged breach of the European 
directive in question. The applicants lodged an appeal on points of law, 
submitting that the court of appeal had rejected the ground relating to failure to 
comply with the European directive without examining it. The Court of Cassation 
dismissed their appeals and declared inadmissible the ground of appeal based on a 
breach of the European directive because it had not been raised before the judges 
of fact. 

Held 
Article 6 § 1: An analysis of the pleadings filed with the court of appeal showed that 
the applicants had simply made an allusion to the European directive in question. 
It had therefore been a mere argument. Although Article 6 obliged courts to give 
reasons for their decisions, that obligation could not be understood as requiring a 
detailed response to every argument raised. It was inevitable that the Court of 
Cassation would consider the ground of appeal to be a new one. Even if a clearer 
reply from the Court of Cassation with regard to the European directive would 
have been desirable, that court had not committed an error of assessment and 
had respected the applicants' right to a fair trial for the purposes of this Article: 
manifestly ill-founded. 

Case-law cited by the Court 

Garcia Ruiz v. Spain [GC], no. 30544/96, ECHR 1999-1 
Dulaurans v. France, no. 34553/97, 21 March 2001, unreported 

I. This summary by the Registry does not bind the Court. 
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T H E F A C T S 

T h e t h r e e app l i can t s [Mr J a c q u e s J a h n k e , M r Gilles Lenoble and 
Mrs B e r n a d e t t e Lenoble] a r e F r e n c h na t iona l s , b o r n in 1954, 1955 and 
1956 respect ively. T h e first app l i can t is a t echnica l s a l e s m a n and lives in 
Par i s . T h e second app l ican t is a n e l e c t r o m e c h a n i c . H e is t h e h u s b a n d of 
the th i rd app l i can t , who is a sales r e p r e s e n t a t i v e . T h e y live in Vi t ry-sur-
Seine (Va l -de -Marne ) . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of the case , as s u b m i t t e d by the p a r t i e s , m a y be s u m m a r i s e d 
as follows. 

T h e app l i can t s were h i red in 1986, 1978 a n d 1985 respect ively by a 
c o m p a n y cal led Mole R i c h a r d s o n F r a n c e whose object was the 
m a n u f a c t u r e , sale a n d hi re of l igh t ing and c i n e m a t o g r a p h i c e q u i p m e n t . 
T h e collective a g r e e m e n t appl icable to the t h r e e app l i can t s was the one 
for t he m e t a l w o r k i n g indus t ry . 

In 1989 Mole R icha rdson F r a n c e t r ans f e r r ed its m a n u f a c t u r i n g 
d e p a r t m e n t and pa r t of its sales d e p a r t m e n t to a c o m p a n y called Racce tec . 
T h e e m p l o y m e n t con t rac t s of t he staff employed in connec t ion wi th the 
activit ies which h a d not been t r ans fe r red , inc luding the app l i can t s ' 
con t rac t s , we re t r ans f e r r ed to Mole R icha rdson I n t e r n a t i o n a l Ltd . 

In 1991 Mole R icha rdson I n t e r n a t i o n a l Ltd t r a n s f e r r e d its M o n t r o u g e 
b r a n c h to a c o m p a n y cal led Panavis ion F r a n c e , which was not subject to 
any collective a g r e e m e n t . T h e following year Panav is ion F r a n c e closed 
down its M o n t r o u g e e s t a b l i s h m e n t . 

O n 28 D e c e m b e r 1992 the second app l ican t was m a d e r e d u n d a n t . O n 
7 J a n u a r y 1993 the c o m p a n y o b t a i n e d a d m i n i s t r a t i v e a u t h o r i s a t i o n to 
serve a r e d u n d a n c y notice on t h e o t h e r two app l i can t s , who, in the i r 
capac i ty as staff r e p r e s e n t a t i v e s , were p r o t e c t e d employees . O n 
13 J a n u a r y 1993 the c o m p a n y m a d e t h e m r e d u n d a n t on the g r o u n d tha t 
t he e s t a b l i s h m e n t employ ing t h e m h a d been closed down. 

O n 25 J u n e 1993 the app l i can t s lodged a n app l ica t ion wi th t he 
Boulogne-Bi l lancour t i ndus t r i a l t r i b u n a l for an o r d e r r e q u i r i n g the i r 
fo rmer employe r to pay t h e m all t he s u m s d u e u n d e r t h e i r con t rac t , 
p u r s u a n t to the provisions of the collective a g r e e m e n t for the 
m e t a l w o r k i n g indus t ry . 

O n 24 N o v e m b e r 1993 the i ndus t r i a l t r i b u n a l d i smissed the app l i can t s ' 
c la ims in t he i r e n t i r e t y a n d a w a r d e d costs aga ins t t h e m . T h e t r ibuna l 
found, inter alia, t h a t while Panavis ion F r a n c e h a d t a k e n over Mole 
R icha rdson ' s asse t s a n d the e m p l o y m e n t con t r ac t s had b e e n t r ans fe r r ed 
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to the n e w employer , t he l a t t e r was not subject to t he app l ica t ion of any 
collective a g r e e m e n t , " t he t r ans fe r of a con t r ac t u n d e r t he ... E m p l o y m e n t 
Code [not en ta i l ing] t he p r e se rva t i on of all previously o b t a i n i n g 
a d v a n t a g e s " . 

T h e app l i can t s a p p e a l e d to t he Versa i l les C o u r t of Appea l . T h e y 
s u b m i t t e d in the i r g r o u n d s of appea l t h a t Panavis ion F r a n c e was obl iged 
to apply t he collective a g r e e m e n t for t he m e t a l w o r k i n g i ndus t ry because , 
in accordance wi th the provisions of a n Act of 3 J a n u a r y 1985, t h a t 
a g r e e m e n t con t i nued to be effective for one yea r following the t r ans fe r . 
T h e y also s u b m i t t e d t h a t the i r r e d u n d a n c i e s h a d b r e a c h e d the E u r o p e a n 
direct ive of 14 F e b r u a r y 1977 r e l a t i n g to the in fo rma t ion to be given to 
employees in t he event of t r ans fe r s of u n d e r t a k i n g s (Direct ive no. 77/187, 
Official J o u r n a l of 5 M a r c h 1977). T h e app l i can t s compla ined , in 
pa r t i cu l a r , t h a t , in b r e a c h of t he d i rec t ive , it was only the i r sa lary slips 
tha t had officially in formed t h e m , a t t h e end of D e c e m b e r 1991, of t he 
t r ans fe r of Mole R icha rdson I n t e r n a t i o n a l to Panavis ion F r a n c e . 

O n 26 J u n e 1995 the C o u r t of Appea l uphe ld the indus t r i a l t r i buna l ' s 
decision t h a t t h e r e h a d been g e n u i n e and subs t an t i a l g r o u n d s for m a k i n g 
the app l i can t s r e d u n d a n t . It w e n t on to hold t h a t the app l i can t s could not 
rely on the appl ica t ion of t he collective a g r e e m e n t for t he m e t a l w o r k i n g 
indus t ry a t t he t i m e of the i r r e d u n d a n c y because the t r ans fe r to 
Panav is ion F r a n c e of Mole R i c h a r d s o n I n t e r n a t i o n a l ' s act ivi ty a n d 
e q u i p m e n t h a d t a k e n place on 1 J u l y 1991, t h a t is, m o r e t h a n a yea r 
before they h a d b e e n m a d e r e d u n d a n t . Accordingly, t he C o u r t of A p p e a l 
conc luded t h a t the app l i can t s could not rely on the collective a g r e e m e n t 
for t he ca lcu la t ion of t he i r r e d u n d a n c y pay because the i r r ight to 
c o m p e n s a t i o n had a r i sen w h e n the a g r e e m e n t had ceased to be effective. 
C o n s e q u e n t l y , it d i smissed the app l i c an t s ' c la ims a n d a w a r d e d costs 
aga ins t t h e m . T h e C o u r t of Appea l did not dea l wi th the g r o u n d of 
appea l r e l a t i n g to a b r e a c h of t he E u r o p e a n d i rec t ive . 

T h e app l i can t s lodged an appea l on po in t s of law wi th the C o u r t of 
Cassa t ion . In the i r g r o u n d s of appea l t h e y compla ined , inter alia, t h a t t he 
C o u r t of Appea l ' s j u d g m e n t h a d not dea l t w i th " i m p o r t a n t po in t s of law 
b a s e d on F r e n c h obl iga t ions wi th r e g a r d to t h e E u r o p e a n C o m m u n i t y " . 
T h e y s u b m i t t e d t h a t , accordingly, t he C o u r t of Appea l had failed to 
comply wi th its obl iga t ions u n d e r Art ic le 455 of t he new Code of Civil 
P r o c e d u r e . 

In its defence p lead ings , Panav is ion F r a n c e , reply ing to t he a r g u m e n t s 
pu t forward by the app l i can t s - and af ter no t ing t h a t " t he appe l l an t 
compla ins t h a t the decis ion did not dea l wi th his object ion based on a 
b r e a c h of the E u r o p e a n di rect ive of 14 F e b r u a r y 1977" - s u b m i t t e d : 

"... apart from the fact that it is not clear in which pleadings this point was raised, it 
should be reiterated that the judges of fact have a duty to deal only with genuine 
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grounds, defined as the statement of a fact on the basis of which, using legal reasoning, 
the party intends to demonstrate the merits of a claim or defence. Even supposing that 
the employee did raise the point, he did not draw any legal inference from the alleged 
breach of the directive. It was therefore a mere argument which the judges of fact did 
not have to deal with." 

In a j u d g m e n t of 10 J u l y 1997 the C o u r t of C a s s a t i o n d i smissed the 
app l i c an t s ' appea l s . In pa r t i cu l a r , t he g r o u n d of appea l based on a b r e a c h 
of the E u r o p e a n direct ive was dec l a r ed inadmiss ib le on t he g r o u n d " tha t it 
does not a p p e a r e i t he r from the i m p u g n e d decision or t he p lead ings t h a t 
[ the app l i can t s ] rel ied, before t he j u d g e s of fact, on a b r e a c h of the 
E u r o p e a n di rect ive of 14 F e b r u a r y 1977 on the i n fo rma t ion to be given to 
employees in t he event of t r ans fe r s of u n d e r t a k i n g s ; it is t he re fo re a new 
g r o u n d of appea l and one of mixed fact a n d law 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

New Code of Civil Procedure 

Article 619 

"New grounds of appeal shall not be admissible before the Court of Cassation. Subject 
to any contrary provision, the following may, however, be raised for the first time: 

1. Points of pure law; 

2. Grounds of appeal arising out of the decision being challenged." 

T h a t provision ensh r ine s t r ad i t i ona l case- law accord ing to which the 
C o u r t of C a s s a t i o n was i n s t i t u t e d only to assess , from a legal perspec t ive , 
j u d g m e n t s de l ivered at last i n s t ance . It is t hus imposs ib le to ra ise before 
t he C o u r t of C a s s a t i o n new g r o u n d s which have not been dea l t wi th before 
the j u d g e s of fact. Accord ing to the es tab l i shed case- law of the C o u r t of 
Cas sa t i on , a g r o u n d which has not been ra ised before t he j u d g e s of fact 
a n d is of m ixed fact a n d law is a new g r o u n d (see, to t h a t effect, Cass. Req. 
22 N o v e m b e r 1942, Juris-Classeur périodique (JCP) 1943, II, 2444; C o u r t of 
C a s s a t i o n , Firs t Civil Division, 22 M a y 1 9 7 9 , / C P 1979, IV, 244; Second 
Civil Division, 17Ju ly 1991, GP 1993, s u m m . p . 2) . 

Article 954 

"Appeal submissions shall formulate expressly the parties' claims and the grounds ... 
on which each of those claims is based." 

Article 455 

"The judgment shall set out succinctly the respective claims of the parties and the 
grounds on which they rely ... it shall give reasons. The decision shall be set out in the 
operative provisions of the judgment." 
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Case- law has i n t e r p r e t e d those provisions to m e a n , inter alia, " t h a t the 
r e q u i r e m e n t s of t h a t Art ic le a r e satisfied w h e r e t he j u d g m e n t has s t a t e d 
a n d dea l t w i t h t he factual c i r c u m s t a n c e s , a n d the legal inferences d r a w n 
from t h e m , on which the decision is b a s e d " (see C o m m . 5 J a n u a r y 1976, 
Bulletin civil TV, p. 2, a n d Second Civil Division, 12 M a y 1980, ibid. II, p . 77). 

C O M P L A I N T 

T h e app l i can t s compla ined t h a t they had not had a fair t r ia l because 
t h e C o u r t of C a s s a t i o n h a d dec la red one of the i r g r o u n d s of appea l 
inadmiss ib le on the - c lear ly i n a c c u r a t e - p r e m i s e t h a t it was a new 
g r o u n d . T h e app l i can t s s u b m i t t e d t h a t they h a d not had an effective 
h e a r i n g before t he C o u r t of C a s s a t i o n and re l ied on Ar t ic le 6 § 1 of t he 
Conven t ion . 

T H E L A W 

T h e app l i can t s compla ined t h a t , in re fus ing to dea l wi th the i r g r o u n d of 
appea l based on a b r e a c h of E u r o p e a n Direc t ive no. 77/187, ho ld ing t h a t it 
was a new g r o u n d , t he C o u r t of C a s s a t i o n h a d c o m m i t t e d a c lear e r r o r of 
a s s e s s m e n t a n d t hus depr ived t h e m of the sa feguards of a fair t r ia l . T h e 
app l i can t s rel ied on Art ic le 6 § 1 of t he C o n v e n t i o n , t he r e l evan t p a r t s of 
which read as follows: 

"In the determination of his civil rights and obligations, ... everyone is entitled to a 
fair ... hearing ... by [a] ... tribunal ..." 

T h e G o v e r n m e n t po in ted out t h a t an a p p e a l on poin ts of law to t h e 
C o u r t of C a s s a t i o n was a special p r o c e d u r e : it was a n e x t r a o r d i n a r y legal 
r e m e d y which was subject to s t r i c t e r a n d m o r e formal ru les . T h e y no ted 
t h a t it was c lear from the case file t h a t the app l i can t s h a d indeed re fe r red 
to a b r e a c h of t he E u r o p e a n direct ive bo th in the i r p lead ings before t he 
C o u r t of A p p e a l and in t h e i r f u r t h e r p lead ings before the C o u r t of 
Cas sa t i on . However , t hey no t ed t h a t it was not sufficient mere ly to ra ise 
a n a r g u m e n t before a cour t for t h a t a r g u m e n t to b e c o m e a formal g r o u n d 
of a p p e a l for t h e pu rpose s of t he C o u r t of Cas sa t i on ' s case-law. T h e 
g r o u n d had to be specifically pu t forward in t h e a p p e l l a n t s ' p l ead ings in 
o r d e r to be cons ide red as such. 

In t h a t connec t ion , the G o v e r n m e n t s u b m i t t e d t h a t a c lear d i s t inc t ion 
h a d to be m a d e b e t w e e n a n a r g u m e n t a n d a formal g r o u n d . In t h e 
G o v e r n m e n t ' s submiss ion , t he C o u r t of C a s s a t i o n had dea l t wi th t he case 
in acco rdance wi th t h a t d i s t inc t ion , which was an essen t ia l one in F r e n c h 
law. In t he i n s t an t case , t he app l i can t s h a d mere ly m a d e a s se r t ions in 
the i r p lead ings filed wi th the C o u r t of Appea l , w i thou t express ly 
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f o r m u l a t i n g the g rounds on which they based the i r c la ims . T h e y had set 
ou t t he i r posi t ion, n a m e l y , t h a t they h a d not b e e n aware of a c h a n g e of 
employer un t i l receiving the i r sa lary slips. T h e y had s u b s e q u e n t l y mere ly 
m e n t i o n e d t h a t such an a p p r o a c h was p roh ib i t ed by the above -men t ioned 
di rec t ive , a n d copied out the provision in ques t ion , w i thou t d r a w i n g any 
legal inferences from t h e incompat ib i l i ty b e t w e e n d o m e s t i c law and 
E u r o p e a n law. At no t i m e h a d the app l i can t s r e f e r r ed to the legal 
impl ica t ions of t he a l leged b r e a c h of t he E u r o p e a n d i rec t ive . T h e j u d g e s 
of fact we re not obliged to dea l wi th every de ta i l of t he p a r t i e s ' a r g u m e n t s ; 
the i r du ty was confined to dea l ing wi th t he formal g r o u n d s . In tha t 
connec t ion t he G o v e r n m e n t q u o t e d , a m o n g o t h e r th ings , t he c o m m e n t s 
of M r J u l e s Le Clec 'h , fo rmer P r e s i d e n t of the C o u r t of Cassa t ion , 
accord ing to which " the g r o u n d which abso lu te ly m u s t be dea l t wi th is 
t hus t he one p r e s e n t e d as t he necessary back -up to t h e c la im or defence . 

J u d g e s of fact a r e never cri t icised for failing to dea l wi th every de ta i l of the 
p a r t i e s ' a r g u m e n t s ... T h e C o u r t of C a s s a t i o n has never cons idered 
reprov ing t h e m for failing to refute all t he object ions ra ised by a n 
appe l l an t aga ins t a r e s p o n d e n t ... A n d t h a t is why it is of f u n d a m e n t a l 
i m p o r t a n c e in law not to confuse formal g rounds wi th m e r e a r g u m e n t s ... 
T h e r e is no r e q u i r e m e n t to reply wi th pa r t i cu l a r r easons to a m e r e 
a r g u m e n t . T h e s i tua t ion is very different wi th r e g a r d to a formal 
g r o u n d " ( " G r o u n d s and a r g u m e n t s before t he C o u r t of Cassa t ion" , 

JCP 1951 ,1 , 939) . 

T h e G o v e r n m e n t also s t ressed t h a t t he m a i n p r o b l e m ra i sed by the 
p r e s e n t d i spu te c e n t r e d on w h e t h e r t he collective a g r e e m e n t for the 
m e t a l w o r k i n g indus t ry had still been appl icable to t he app l i can t s w h e n 
they w e r e m a d e r e d u n d a n t . It was c lear from the i r p lead ings t h a t the 
lack of in fo rma t ion given to employees on t h e t r ans fe r of t he c o m p a n y 
had h a d no effect on the app l i c an t s ' pos i t ion since no link had been 
es tab l i shed by t h e m b e t w e e n t h a t lack of in fo rma t ion and the 
appl icabi l i ty of t he collective a g r e e m e n t at the t i m e of d i smissa l . T h e 
G o v e r n m e n t the re fore cons ide red t h a t t he al lusion to t he E u r o p e a n 
di rect ive was clearly j u s t an a r g u m e n t , and not a point of law; t h a t is why 
the Versa i l l es C o u r t of Appea l had cons ide red it i r r e l evan t a n d h a d not 
dea l t w i th it. 

T h e G o v e r n m e n t cons ide red , lastly, t h a t t he i n s t a n t case should be 
clearly d i s t i ngu i shed from the F o u q u e t case , in which t h e C o m m i s s i o n 
had cons ide red t h a t a d e f e n d a n t was not given an effective h e a r i n g if an 
essen t ia l g r o u n d of his defence was d i s r e g a r d e d by the r e l evan t cour t (see 
t he F o u q u e t v. F r a n c e j u d g m e n t of 31 J a n u a r y 1996, Reports of Judgments and 
Decisions 1996-1, opin ion of t he C o m m i s s i o n ) . Un l ike the posi t ion in tha t 
case , t h e G o v e r n m e n t no ted , in t he i n s t an t case , it was a long t i m e after 
having e x a m i n e d the a p p l i c a n t s ' g r o u n d of appea l t h a t t h e C o u r t of 
C a s s a t i o n h a d d ismissed it, ho ld ing t h a t it was a new g r o u n d . 
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T h e app l i can t s d i s p u t e d t h e a r g u m e n t s pu t forward by the 
G o v e r n m e n t . 

T h e C o u r t r e i t e r a t e s t h a t , accord ing to Ar t ic le 19 of the Conven t ion , its 
d u t y is to e n s u r e t he observance of t he e n g a g e m e n t s u n d e r t a k e n by the 
C o n t r a c t i n g P a r t i e s to the Conven t ion . In pa r t i cu l a r , it is not its funct ion 
to dea l w i th e r ro r s of fact or law al legedly c o m m i t t e d by a na t i ona l cour t 
unless a n d in so far as they m a y have infr inged r igh t s a n d f reedoms 
p r o t e c t e d by t h e C o n v e n t i o n (see, a m o n g o t h e r a u t h o r i t i e s , Garcia Ruiz 
v. Spain [ G C ] , no. 30544/96, § 28, E C H R 1999-1). 

In t h e i n s t a n t case t he app l i can t s compla ined t h a t t he C o u r t of 
C a s s a t i o n had failed to comply wi th t he ru les of a fair t r ia l because it had 
held t h a t t he C o u r t of Appea l was not r e q u i r e d to e x a m i n e a non-ex i s t en t 
g r o u n d of appea l a n d t h a t t he said g round had b e e n rel ied on for the first 
t ime before it, a n d was t hus inadmiss ib le . 

T h e C o u r t wishes to s t ress t h a t , in o r d e r to accompl i sh the i r task , the 
cour t s m u s t have t he coopera t ion of the p a r t i e s , w h o a r e r e q u i r e d , as far as 
possible, to set ou t t he i r c la ims clearly, u n a m b i g u o u s l y and in a reasonably-
s t r u c t u r e d form. 

T h e C o u r t no tes t h a t an analysis of t he p lead ings filed by the app l i can t s 
wi th t he C o u r t of Appea l shows t h a t t hey m e r e l y a l luded to t he E u r o p e a n 
di rect ive of 14 F e b r u a r y 1977. T h e i r p l ead ings , which r a n to several pages , 
con ta in only one (five-line) s e n t e n c e to t he effect t h a t fai l ing to inform 
staff of a c h a n g e of employe r b r e a c h e d a E u r o p e a n di rec t ive , followed by 
a r e fe rence to an Art ic le of the d i rec t ive . T h e C o u r t is satisfied tha t this 
was mere ly an a r g u m e n t . It r e i t e r a t e s in t h a t connec t ion t h a t , a l t h o u g h 
Art ic le 6 § 1 obliges cour t s to give r easons for t he i r decis ions , it c a n n o t be 
u n d e r s t o o d as r e q u i r i n g a de ta i l ed a n s w e r to every a r g u m e n t (see Garcia 
Ruiz c i ted above, § 26). 

Bes ides t h a t , t h e C o u r t no tes t h a t t he point of d i spu te was Panavis ion 
F r a n c e ' s refusal to con t i nue apply ing the collective a g r e e m e n t for t he 
m e t a l w o r k i n g indus t ry . T h e C o u r t of Appea l acknowledged tha t the 
app l i can t s were not jus t i f ied in relying on t h a t collective a g r e e m e n t . T h e 
fact t h a t they w e r e in fo rmed of t he c h a n g e of employer a t t he end of 
D e c e m b e r 1991 by t he i r sa lary slip (and not , as t he E u r o p e a n di rect ive 
s eems to r e q u i r e , as ear ly as J u l y 1991, the d a t e of t r ans fe r ) does not 
affect t he m a t t e r in d i spu t e . 

Accordingly, t he C o u r t cons iders t h a t , in failing to reply to a m e r e 
a r g u m e n t - one , moreover , which h a d no effect on t he m a t t e r in d i spu te -
t he C o u r t of Appea l did not fail in its d u t y to give reasons . 

H a v i n g r e g a r d to t he foregoing, t he C o u r t cons iders t h a t it was 
inevi table t h a t t he g r o u n d of appea l in q u e s t i o n would be cons ide red as a 
new g r o u n d by t h e C o u r t of Cas sa t i on . Admi t t ed ly , t he C o u r t of C a s s a t i o n 
could have exp la ined its posi t ion b e t t e r a n d d r a w n a d is t inc t ion be tween 
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the formal g r o u n d s and the a r g u m e n t s s u b m i t t e d by the app l i can t s . T h e 
laconic r e sponse c o n t a i n e d in t he C o u r t of Cas sa t i on ' s j u d g m e n t m a y 
indeed lead to confusion and has obliged the C o u r t to e x a m i n e the case 
on the m e r i t s in o r d e r to satisfy i tself t h a t t he rules of a fair t r ia l have not 
been d i s r e g a r d e d . 

T h e C o u r t concludes t h a t , even if a c l ea re r reply from t h e C o u r t of 
C a s s a t i o n wi th r e g a r d to the E u r o p e a n di rect ive would have b e e n 
des i rab le , t h a t cour t did not c o m m i t any e r ro r of a s s e s s m e n t (see, 
conversely, Dulaurans v. France, no . 34553/97, 21 M a r c h 2000, u n r e p o r t e d ) , 
and did respec t t h e app l i can t ' s r ight to a fair t r ia l for t he pu rposes of 
Art ic le 6 § 1 of t he Conven t ion . 

It follows t h a t the app l ica t ion m u s t be re jec ted as mani fes t ly ill-
founded , in acco rdance wi th Art ic le 35 §§ 3 and 4 of the Conven t ion . 

For t h e s e r easons , t h e C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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SUMMARY1 

Applicability of Article 6 to disputes raised by civil servants 

Article 6 § 1 

Applicability - Civil rig/Us and obligations - Dismissal of personnel officer by municipal 
authority - Concept of "civil service" - Participation in exercise of powers conferred by public 
law and duties designed to protect the general interests of the State and other public authorities 

* 
* * 

The applicant, a personnel secretary employed by a municipality, was dismissed 
when her post was abolished by the municipal assembly due to internal 
reorganisation. Her appeals were unsuccessful. She complained that she was 
denied a fair and public hearing in these proceedings. 

Held 
Article 6 § 1: It had to be determined whether the applicant's right to remain in 
office was a "civil right" for the purposes of this provision. In that respect, the only 
disputes excluded from the scope of Article 6 § 1 were those raised by public 
servants whose duties typified the specific activities of the public service in so far 
as the latter was acting as the depositary of public authority responsible for 
protecting the general interests of the State or other public authorities. It was 
therefore necessary to ascertain in each case whether the individual's post 
entailed, in the light of the nature of the duties and responsibilities appertaining 
to it, direct or indirect participation in the exercise of powers conferred by public 
law and duties designed to safeguard the general interests of the State or of other 
public authorities. This called for a restrictive interpretation of the exceptions. In 
the present case, the applicant's post appeared to have entailed, at least to some 
extent, direct participation in the exercise of powers and duties conferred or 
imposed on the municipality by public law with the aim of safeguarding the 
general interests of the municipality. In these circumstances, it had not been 
established that the proceedings fell within the scope of Article 6 § 1. 

Case-law cited by the Court 

Kerojarvi v. Finland, judgment of 19 July 1995, Series A no. 322 
Niderost-Huber v. Switzerland, judgment of 18 February 1997, Reports of Judgments 
and Decisions 1997-1 
Pellegrin v. France [GC], no. 28541/95, ECHR 1999-VIII 
Frydlender v. France [GC], no. 30979/96, ECHR 2000-VII 

I. This summary by the Registry does not bind the Court. 
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T H E F A C T S 

T h e appl ican t [E.T.] is a F inn i sh na t iona l who lives in O u l u n s a l o . She 
was r e p r e s e n t e d before the C o u r t by M r M. H u n n a k k o , a lawyer p rac t i s ing 
in Hels ink i . 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

O n 23 S e p t e m b e r 1993 the K e m p e l e Munic ipa l Assembly 
(kunnanvaltuusto, kommunfullmdktige) dec ided to abol ish the app l i can t ' s post 
(pe rsonne l sec re ta ry) as from 21 April 1994 due to a c h a n g e in the 
o rgan i sa t iona l c h a r t of munic ipa l staff. O n 7 F e b r u a r y 1994 the Munic ipa l 
Board (kunnanhallitus, kommunstyrelsen) conf i rmed he r d ismissa l . As 
pe r sonne l s ec re t a ry t he appl ican t was responsib le for superv is ing the 
ca lcu la t ion of sa lar ies a n d r e l a t ed m a t t e r s , i n t e r p r e t i n g a n d enforcing 
appl icable collective a g r e e m e n t s for munic ipa l officials a n d employees 
h i red on r egu la r l abour con t rac t s , p l ann ing staff t r a in ing and dra f t ing the 
munic ipa l i ty ' s work plan in as far as it r e l a t ed to pe r sonne l a d m i n i s t r a t i o n . 
T h e r eo rgan i sa t i on en ta i l ed d e l e g a t i n g ce r t a in funct ions to var ious 
d e p a r t m e n t s and officials. O t h e r tasks were t a k e n over by t he sec re ta ry 
for ag r i cu l tu ra l m a t t e r s a n d the p l ann ing secre ta ry , while c e r t a i n tasks 
were abol ished a l toge the r . 

T h e app l ican t appea l ed aga ins t b o t h dec is ions , a r g u i n g , inter alia, t ha t 
t he decis ion to t e r m i n a t e h e r post had not been s u p p o r t e d by a d e q u a t e 
r ea sons , h a d not b e e n p r e c e d e d by s t a t u t o r y nego t i a t ions wi th h e r t r ade 
union a n d h a d b e e n in b r e a c h of t he 1986 G e n d e r Equa l i ty Act (laki naisten 

ja miesten vdlisestd tasa-arvosta, jamstalldhet mellan kvinnor och man 609/1986) in 
t h a t one of the under ly ing r easons for he r d ismissa l h a d been he r absence 
from work d u e to two per iods of m a t e r n i t y and p a r e n t a l leave. She also 
con t e s t ed t he Munic ipa l Board ' s decis ion to confirm her d ismissa l and its 
ca lcu la t ion of the per iod of not ice . 

O n 21 O c t o b e r 1994 t h e C o u n t y A d m i n i s t r a t i v e C o u r t (ladninoikeus, 
lansratten) of O u l u d i smissed the app l i can t ' s appea l s . It found, inter alia, 
t h a t h e r post had not b e e n of such a n a t u r e as to r e q u i r e s t a t u t o r y 
nego t i a t ions p r eced ing the d i smissa l . As t he post had not been r equ i r ed 
by law the Mun ic ipa l Assembly had h a d power to abol ish it. T h e 
d o c u m e n t a t i o n on file did not disclose any ind ica t ion tha t t he appl ican t 
had b e e n d i s c r i m i n a t e d aga ins t as a w o m a n ; n e i t h e r h a d t h e per iod of 
not ice been ca l cu la t ed incorrect ly . 

O n 14 S e p t e m b e r 1995 the S u p r e m e Admin i s t r a t ive C o u r t (korkein 
hallintoikeus, hdgsta fdrvaltningsdomstolen) d ismissed the appl ican t ' s appea l by 
four votes t o one . T h e appl icant h a d forwarded to t he cour t an opinion of 
the G e n d e r Equal i ty O m b u d s m a n (tasa-arvovaltuutettu, jamstalldhetsombuds-
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mannen) d a t ed 13 M a r c h 1995. T h e cour t h a d also received observa t ions in 
reply from the Munic ipa l Board which had not been forwarded to the 
appl icant pr ior to the cour t ' s decision. 

C O M P L A I N T 

T h e app l i can t c o m p l a i n e d t h a t she was d e n i e d a fair a n d publ ic h e a r i n g 
in violat ion of Art ic le 6 § 1 of t he Conven t i on . She cha l l enged F in l and ' s 
r e se rva t ion in respec t of Ar t ic le 6 conce rn ing the r ight to an ora l h e a r i n g 
before coun ty a d m i n i s t r a t i v e cour t s and the S u p r e m e A d m i n i s t r a t i v e 
C o u r t . In he r case , t he C o u n t y A d m i n i s t r a t i v e C o u r t of O u l u should have 
held an oral h e a r i n g , in pa r t i cu l a r since no a d e q u a t e r ea sons h a d b e e n 
given for he r d i smissa l . Moreover , t h e S u p r e m e A d m i n i s t r a t i v e C o u r t 
failed to hea r submiss ions from he r in respec t of t he munic ipa l i ty ' s 
observa t ions on he r a p p e a l , even t h o u g h the g r o u n d s upon which it re l ied 
had not been s t a t e d ea r l i e r a n d had a p p a r e n t l y b e e n s u b m i t t e d in t h e 
munic ipa l i ty ' s obse rva t ions . 

W i t h r ega rd to t he appl icabi l i ty of Art ic le 6 of t he C o n v e n t i o n , t h e 
appl icant s u b m i t t e d t h a t h e r munic ipa l post could not be e q u a t e d wi th 
t h a t of a civil se rvan t of t he S t a t e . Even if she could be cons ide red a civil 
se rvan t for the pu rposes of Art ic le 6, this provision should apply to t h a t 
ca tegory as well as to any o t h e r g r o u p of profess ionals . 

T H E L A W 

T h e app l i can t c o m p l a i n e d t h a t she was d e n i e d a fair a n d publ ic h e a r i n g 
in violat ion of Art ic le 6 § 1 of t he C o n v e n t i o n , inter alia, in t h a t t he 
S u p r e m e Admin i s t r a t i ve C o u r t had failed to h e a r submiss ions from he r 
in respec t of t h e munic ipa l i ty ' s obse rva t ions on h e r appea l . T h e r e l evan t 
pa r t s of Art ic le 6 § 1 read as follows: 

"In the determination of his civil rights everyone is entitled to a fair and public 
hearing ... by [a] ... tribunal established by law...." 

T h e concept of fair t r ial i n h e r e n t in Art ic le 6 impl ies , inter alia, the r ight 
for the p a r t i e s to a t r ia l to have knowledge of a n d c o m m e n t on all evidence 
adduced or obse rva t ions filed (see, for e x a m p l e , the Kerojarv i v. F in l and 
j u d g m e n t of 19 J u l y 1995, Ser ies A no . 322, and the N i d e r o s t - H u b e r 
v. Swi tze r land j u d g m e n t of 18 F e b r u a r y 1997, Reports of Judgments and 
Decisions 1997-1). Before assess ing in t he p r e s e n t case w h e t h e r t h e 
p roceed ings as a whole were fair wi th in t he m e a n i n g of Ar t ic le 6 § 1, t he 
C o u r t m u s t , however , d e t e r m i n e w h e t h e r the app l i can t ' s r igh t to r e m a i n 
in office was a "civil r i g h t " for t he pu rposes of t h a t provision. R e g a r d m u s t 
be had to t he fact t h a t in t h e p r e s e n t case t he p roceed ings conce rned the 
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dismissa l of a n official w o r k i n g for a publ ic a u t h o r i t y (see Frydlender 
v. France [ G C ] , no. 30979/96, E C H R 2000-VII, a n d Pellegrin v. France [ G C ] , 
no. 28541/95, E C H R 1999-VIII). H a v i n g a d o p t e d a funct ional c r i te r ion 
based on the n a t u r e of the official's du t i e s and respons ib i l i t ies , t he C o u r t 
has dec ided tha t the only d i spu t e s exc luded from the scope of Ar t ic le 6 § 1 
of t he Conven t i on a r e those ra ised by public s e rvan t s whose du t i e s typify 
the specific act ivi t ies of t he public service in so far as t he l a t t e r is ac t ing as 
the depos i t a ry of publ ic a u t h o r i t y respons ib le for p r o t e c t i n g t he gene ra l 
i n t e r e s t s of the S t a t e or o t h e r publ ic au tho r i t i e s . T h e C o u r t mus t 
the re fo re seek to a s c e r t a i n in each case w h e t h e r t he app l i can t ' s post 
en ta i l ed - in t he l ight of the n a t u r e of t he du t i e s and responsibi l i t ies 
a p p e r t a i n i n g to it - d i rec t or indi rec t pa r t i c ipa t ion in the exercise 
of powers confer red by publ ic law a n d du t i e s des igned to sa feguard 
the g e n e r a l i n t e r e s t s of t h e S t a t e or of o t h e r publ ic a u t h o r i t i e s . In 
accordance wi th the object a n d pu rpose of t he Conven t ion , t h e C o u r t ' s 
i n t e r p r e t a t i o n of the excep t ions to the sa feguards afforded by Art icle 6 
§ 1 m u s t be a res t r ic t ive one (see, in pa r t i cu l a r , Frydlender c i ted above, 
§§ 32 et seq. , a n d Pellegrin c i ted above, §§ 64 et seq . ) . 

T h e C o u r t no tes t h a t t he app l i can t ' s post as pe r sonne l s ec re t a ry 
involved supervisory and o t h e r responsibi l i t ies a t the level i m m e d i a t e l y 
below t h e dec i s ion -mak ing of t he mayor . H e r post the re fo re a p p e a r s to 
have en ta i l ed , at least to some e x t e n t , d i rec t pa r t i c ipa t ion in t he exercise 
of powers and du t i e s confer red or imposed on t h e mun ic ipa l i ty by public 
law wi th the a im of s a f e g u a r d i n g the g e n e r a l i n t e r e s t s of the munic ipa l i ty . 
In t he se c i r c u m s t a n c e s a n d even on the basis of the a f o r e m e n t i o n e d 
res t r ic t ive i n t e r p r e t a t i o n of t he excep t ions to t he appl icabi l i ty of Art icle 6 
§ 1 t he C o u r t does not find it e s t ab l i shed t h a t the p roceed ings in the 
app l i can t ' s case fell wi th in t he scope of t h a t provision. Accordingly, 
Art ic le 6 is inappl icable . 

It follows tha t the app l ica t ion is i ncompa t ib l e ratione materiae wi th the 
provisions of the C o n v e n t i o n a n d m u s t be re jec ted p u r s u a n t to Art ic le 35 
§ 3 of t he Conven t i on . 

For t he se r easons , t h e C o u r t , by a major i ty , 

Declares t he appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

Applicabilité de l'article 6 à des litiges soulevés par des fonctionnaires 

Article 6 § 1 

Applicabililé - Droits et obligations de caractère civil - Licenciement par une municipalité 
d'une personne travaillant au service du personnel - Concept de «fonction publique» -
Participation à l'exercice de la puissance publique ou des tâches de sauvegarde des intérêts 
généraux de l'Etat ou des autres collectivités publiques 

* 
* * 

La requérante, secrétaire au service du personnel d'une municipalité, fut licenciée 
lorsque l'assemblée municipale décida de supprimer son poste à la suite d'une 
réorganisation interne. Elle fit appel en vain. Elle se plaignait de n'avoir pas été 
entendue équilablement et publiquement à cette occasion. 

Article 6 § 1 : il y a lieu de déterminer si le droit de la requérante à conserver son 
poste est un « droit de caractère civil » aux fins de cette disposition. A cet égard, ne 
sont soustraits au champ d'application de l'article 6 § 1 que les litiges soumis par 
des agents publics dont l'emploi est caractéristique des activités spécifiques de 
l'administration publique, dans la mesure où celle-ci agit comme détentrice de la 
puissance publique chargée de la sauvegarde des intérêts généraux de l'Etat ou des 
autres collectivités publiques. Il faut donc déterminer dans chaque cas si le poste 
de l'intéressé comporte, eu égard à la nature des devoirs et responsabilités qui y 
sont attachés, une participation directe ou indirecte à l'exercice de la puissance 
publique ou des tâches de sauvegarde des intérêts généraux de l'Etat ou des 
autres collectivités publiques, ce qui appelle une interprétation restrictive des 
exceptions. En l'espèce, il apparaît donc que le poste de la requérante comportait, 
au moins dans une certaine mesure, une participation directe à l'exercice des 
pouvoirs et devoirs conférés ou imposés à la municipalité par la puissance 
publique, afin de sauvegarder l'intérêt général de la municipalité. Dans ces 
conditions, il n'est pas établi que la procédure relevait du champ d'application de 
l'article 6 § 1. 

Jurisprudence citée par la Cour 

Kerojàrvi c. Finlande, arrêt du 19 juillet 1995, série A n° 322 
Niderôst-Huber c. Suisse, arrêt du 18février 1997, Recueil des arrêts et décisions 1997-1 
Pellegrin c. France [GC], n° 28541/95, CEDH 1999-VIII 
Frydlenderc. France [GC], n u 30979/96, CEDH 2000-VII 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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(...) 

E N F A I T 

La r e q u é r a n t e [ E T . ] est u n e r e s s o r t i s s a n t e f in landaise vivant à 
O u l u n s a l o . D e v a n t la Cour , elle est r e p r é s e n t é e pa r M. M. H u n n a k k o , 
avocat e x e r ç a n t à He l s ink i . 

Les faits de la cause , tels qu ' i ls ont é té exposés p a r la r e q u é r a n t e , 
peuven t se r é s u m e r c o m m e suit . 

Le 23 s e p t e m b r e 1993, l ' a s semblée mun ic ipa le de K e m p e l e 
(kunnanvaltuusto, kommunfullmdktige) déc ida de s u p p r i m e r le pos te occupé 
p a r la r e q u é r a n t e ( sec ré t a i r e du service du pe r sonne l ) à c o m p t e r du 
21 avril 1994, à la sui te d ' u n e modif ica t ion de l ' o r g a n i g r a m m e du 
p e r s o n n e l munic ipa l . Le 7 février 1994, le conseil munic ipa l 
(kunnanhallitus, kommunstyrelsen) conf i rma qu 'e l l e sera i t l icenciée. En 
t a n t que s ec r é t a i r e du service du pe r sonne l , la r e q u é r a n t e supervisa i t 
calcul des sa la i res et ques t ions connexes , i n t e r p r é t a i t et app l iqua i t 
les convent ions collectives p e r t i n e n t e s aux fonc t ionna i res et employés 
m u n i c i p a u x engagés à t i t r e p e r m a n e n t , planifiait la fo rma t ion du 
p e r s o n n e l et fixait le p r o g r a m m e de t ravai l de la mun ic ipa l i t é pour ce 
qu i est de l ' a d m i n i s t r a t i o n du pe r sonne l . Avec la r é o r g a n i s a t i o n p révue , 
ce r t a ines fonctions deva ien t ê t r e d é l é g u é e s à divers services et 
fonc t ionna i res t and i s q u e d ' a u t r e s deva i en t ê t r e repr i ses pa r le sec ré ta i r e 
aux affaires agricoles et le s ec r é t a i r e à l ' u r b a n i s m e , et d ' a u t r e s , enfin, 
deva ien t tou t s i m p l e m e n t ê t r e s u p p r i m é e s . 

La r e q u é r a n t e fit appe l de ces deux décis ions , faisant n o t a m m e n t valoir 
q u e la suppress ion de son poste n ' é t a i t pas jus t i f iée p a r des motifs valables 
et n ' ava i t pas é té p récédée de négoc ia t ions s t a t u t a i r e s avec son synd ica t ; 
en o u t r e , c e t t e m e s u r e enfre ignai t la loi de 1986 sur la p a r i t é (laki naistenja 
miesten vâlisestà tasa-arvosta,jàmstàlldhet mellan kvïnnor och màn 609/1986) dans 
la m e s u r e où elle s ' appuyai t e n t r e a u t r e s su r son absence profess ionnel le 
due à d e u x congés de m a t e r n i t é et à des congés p a r e n t a u x . P a r a i l leurs , 
l ' i n té ressée con te s t a i t la décis ion du conseil munic ipa l con f i rman t son 
l i cenc iemen t et le calcul qu ' i l avai t fait du dé la i de préavis . 

Le 21 oc tob re 1994, le t r i b u n a l a d m i n i s t r a t i f de dis t r ic t (lààninoikeus, 
lânsrâtten) d ' O u l u re je ta les appe l s de la r e q u é r a n t e . Il cons idéra 
n o t a m m e n t q u e le pos te de l ' i n té ressée n ' é t a i t pas de n a t u r e à nécess i te r 
des négoc ia t ions s t a t u t a i r e s avan t l i cenc iemen t . Ce poste ne f iguran t pas 
dans la loi, l ' a s semblée mun ic ipa le avai t c o m p é t e n c e p o u r le supp r imer . 
Les d o c u m e n t s f iguran t au dossier ne c o n t e n a i e n t a u c u n e indicat ion 
m o n t r a n t q u e la r e q u é r a n t e a u r a i t fait l 'objet d ' une d i sc r imina t ion 
fondée sur le sexe. Le déla i de préavis n 'ava i t pas non plus é té ma l calculé. 

Le 14 s e p t e m b r e 1995, la C o u r a d m i n i s t r a t i v e s u p r ê m e (korkein hallinto-
oikeus, hogsta forvaltningsdomstolen) d é b o u t a la r e q u é r a n t e pa r q u a t r e voix 
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con t r e u n e . C e t t e d e r n i è r e avait t r a n s m i s à la C o u r u n avis du m é d i a t e u r 
pour la p a r i t é (tasa-arvovaltuutettu, jàmslâlldhetsombudsmannen) du 13 m a r s 
1995. La C o u r avait é g a l e m e n t reçu les obse rva t ions en r éponse du 
conseil mun ic ipa l , qu i n ' ava i en t pas é té c o m m u n i q u é e s à la r e q u é r a n t e 
avant qu 'e l le n 'a i t r e n d u sa décision. 

G R I E F 

La r e q u é r a n t e se p la in t de n 'avoir pas é té e n t e n d u e é q u i t a b l e m e n t et 
p u b l i q u e m e n t , au m é p r i s de l 'ar t ic le 6 § 1 de la Conven t i on . Elle con tes t e 
la réserve émise p a r la F in l ande au t i t r e de l 'ar t ic le 6 s 'ag issant du dro i t 
d ' ê t r e e n t e n d u p a r les t r i b u n a u x admin i s t r a t i f s de dis t r ic t et la C o u r 
a d m i n i s t r a t i v e s u p r ê m e . D a n s son cas, le t r i buna l a d m i n i s t r a t i f d ' O u l u 
a u r a i t d û t en i r u n e a u d i e n c e , s u r t o u t du fait que son l i cenc iement n 'avai t 
pas é té mot ivé de m a n i è r e a d é q u a t e . De plus , la C o u r a d m i n i s t r a t i v e 
s u p r ê m e n 'avai t pas e n t e n d u ses a r g u m e n t s au sujet des observa t ions de 
la munic ipa l i t é re la t ives à son r ecour s , a lors q u e les motifs invoqués p a r 
ce t t e j u r i d i c t i on n ' ava ien t pas é té exposés a u p a r a v a n t et a u r a i e n t 
a p p a r e m m e n t f iguré d a n s les a r g u m e n t s de la mun ic ipa l i t é . 

Q u a n t à l 'appl icabi l i té de l 'ar t ic le 6 de la Conven t ion , la r e q u é r a n t e fait 
valoir q u e son pos te munic ipa l ne s au ra i t ê t r e ass imi lé à celui d ' u n 
fonc t ionnai re de l 'E ta t . M ê m e si elle pouvai t passer p o u r u n e 
fonc t ionnai re aux fins de l 'ar t ic le 6, c e t t e d ispos i t ion devai t s ' app l iquer à 
ce t t e ca t égor i e profess ionnel le c o m m e à n ' i m p o r t e que l le a u t r e . 

E N D R O I T 

La r e q u é r a n t e se p la in t de ne pas avoir é té e n t e n d u e é q u i t a b l e m e n t et 
p u b l i q u e m e n t , au m é p r i s de l 'ar t ic le 6 § 1 de la Conven t ion , n o t a m m e n t 
parce q u e la C o u r a d m i n i s t r a t i v e s u p r ê m e n ' a pas e n t e n d u ses a r g u m e n t s 
c o n c e r n a n t les obse rva t ions de la munic ipa l i t é re la t ives à son appe l . 
L 'a r t i c le 6 § 1 d ispose , en ses passages p e r t i n e n t s : 

«Toute personne a droit à ce que sa cause soit entendue équitablement, 
publiquement (...) par un tribunal (...) établi par la loi, qui décidera (...) des 
contestations sur ses droits (...) de caractère civil (...) » 

La not ion de procès équ i t ab l e consac rée p a r l 'ar t icle 6 i m p l i q u e 
n o t a m m e n t le dro i t p o u r les pa r t i e s à u n procès d 'avoir conna i s sance de 
tous les é l é m e n t s de p reuve ou observa t ions soumis et de les c o m m e n t e r 
(voir, n o t a m m e n t , les a r r ê t s Kerojärv i c. F i n l a n d e du 19 ju i l le t 1995, 
sér ie A n° 322, et N i d e r ö s t - H u b e r c. Suisse du 18 février 1997, Recueil des 
arrêts et décisions 1997-1). Avant d ' éva luer si en l 'espèce la p r o c é d u r e d a n s 
son e n s e m b l e a é t é é q u i t a b l e au sens de l 'ar t ic le 6 § 1, la C o u r doi t 
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r e c h e r c h e r si le droi t de la r e q u é r a n t e à conserver son pos te é ta i t u n droi t 
« d e c a r a c t è r e civil» aux fins dud i t a r t i c le . Il faut t en i r c o m p t e de ce q u ' e n 
l 'occurrence la p r o c é d u r e concerna i t la révoca t ion d ' u n e fonct ionnai re 
t rava i l l an t d a n s la fonct ion pub l ique ( a r r ê t s Frydlender c. France [ G C ] , 
n" 30979/96, C E D H 2000-VII, et Pellegrin c. France [ G C ] , n" 28541/95, 
C E D H 1999-VIII). Ayant a d o p t é un c r i t è re fonct ionnel fondé su r la 
n a t u r e des fonctions et des responsabi l i t és exercées p a r l ' agen t , la Cour a 
décidé de ne sous t r a i r e au c h a m p d ' app l ica t ion de l 'ar t icle 6 § 1 de la 
Conven t i on q u e les l i t iges soumis p a r des a g e n t s publics don t l ' emploi est 
c a r ac t é r i s t i que des act iv i tés spécif iques de l ' a d m i n i s t r a t i o n pub l ique , 
dans la m e s u r e où celle-ci agi t c o m m e d é t e n t r i c e de la pu issance 
pub l ique c h a r g é e de la s a u v e g a r d e des i n t é r ê t s g é n é r a u x de l 'E ta t ou des 
a u t r e s collectivités pub l iques . La C o u r doit donc s'efforcer de d é t e r m i n e r 
d a n s c h a q u e cas si le pos te du r e q u é r a n t c o m p o r t e - eu éga rd à la n a t u r e 
des devoirs et r esponsab i l i t é s qui y sont a t t a c h é s - u n e pa r t i c ipa t ion 
d i rec te ou ind i rec te à l 'exercice de la pu i ssance pub l ique ou des t âches de 
s auvega rde des i n t é r ê t s g é n é r a u x de l 'E ta t ou des a u t r e s collectivités 
pub l iques . C o n f o r m é m e n t à l 'objet et au bu t de la Conven t ion , la C o u r 
a d o p t e une i n t e r p r é t a t i o n res t r ic t ive des except ions aux g a r a n t i e s 
offertes p a r l 'ar t icle 6 § 1 (voir, n o t a m m e n t , les a r r ê t s Frydlender p réc i t é , 
§§ 32 et suiv., et Pellegrin p r éc i t é , §§ 64 et suiv.). 

La C o u r c o n s t a t e q u e l 'emploi de s ec r é t a i r e du service du pe r sonne l 
occupé pa r la r e q u é r a n t e c o m p o r t a i t des responsab i l i t é s d e con t rô le et 
a u t r e s s i tuées j u s t e en dessous de celles du m a i r e . Il a p p a r a î t donc 
q u e son pos te c o m p o r t a i t , au moins d a n s u n e ce r t a ine m e s u r e , une 
pa r t i c ipa t ion d i rec te à l 'exercice des pouvoirs et devoirs conférés ou 
imposés à la mun ic ipa l i t é p a r la pu i s sance pub l ique , afin de s auvega rde r 
l ' in té rê t g é n é r a l de la mun ic ipa l i t é . D a n s ces condi t ions et m ê m e 
en t e n a n t c o m p t e de l ' i n t e r p r é t a t i o n res t r ic t ive des excep t ions aux 
g a r a n t i e s offertes p a r l 'ar t ic le 6 § 1 évoquée plus h a u t , la C o u r ne j u g e 
pas é tabl i q u e la p r o c é d u r e suivie d a n s le cas de la r e q u é r a n t e relevai t du 
c h a m p d 'app l ica t ion de c e t t e disposi t ion. P a r c o n s é q u e n t , l 'ar t icle 6 ne 
t rouve pas à s ' app l iquer . 

Il s 'ensui t q u e la r e q u ê t e est i ncompa t ib l e ratione materiae avec les 
disposi t ions de la C o n v e n t i o n ; p a r t a n t , il éche t de la re je te r 
c o n f o r m é m e n t à l 'ar t ic le 35 § 3 de la Conven t ion . 

Pa r ces mot i fs , la C o u r , à la ma jo r i t é , 

Déclare la r e q u ê t e i r r ecevab le . 


