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SUMMARY1 

Drawing of adverse inferences by a jury from suspect's si lence 

Article 6 § 1 

Fair hearing - Criminal proceedings - Right to remain silent - Drawing of adverse inferences 
by a jury from suspect's silence - Access to lawyer during initial questioning by police — 
Deficiency in trial judge's summing-up to jury - Absence of reasons in jury trial - Distinction 
between safety of conviction andfairness of hearing 

* 
* * 

The applicants, both drug addicts, were arrested on suspicion of supplying 
heroin. They had been observed by the police passing items to a neighbour 
and heroin was found in their flat. Despite their lawyer's concern that they 
were showing signs of withdrawal, a doctor deemed them fit to be 
interviewed. They were cautioned that they did not have to say anything but 
that it might harm their defence if they did not mention something on which 
they later relied in court. The applicants stated that they understood the 
warning but on the advice of their lawyer decided not to answer any 
questions. At their trial before a jury, the applicants denied having supplied 
heroin and, when asked about the items passed to their neighbour, stated 
that these were cigarettes or money. When asked why they had not answered 
the questions put to them by the police, they stated that they had followed the 
advice of their solicitor, who had considered that they were not in a condition 
to answer questions. In his summing-up to the jury, the trial judge told the 
jury that it was open to it to draw adverse inferences from the applicants' 
failure to mention during the police interviews the explanations which they 
had offered at the trial. Both applicants were convicted and sentenced to 
imprisonment. Their appeals were dismissed by the Court of Appeal. The 
court considered that it would have been desirable if the trial judge had 
directed the jury that it could draw adverse inferences from the applicants' 
silence only if, in spite of any evidence relied on to explain that silence, it 
concluded that the silence could only sensibly be attributed to the defendant's 
having no answer or none that would stand up to cross-examination. However, 
the court did not find that this lacuna in the judge's summing-up rendered the 
convictions unsafe, having regard to the weight of the other evidence. 

Held 
(1) Article 6 § 1: There were features of the case which distinguished it from 
the case of John Murray v. the United Kingdom: in particular, the applicants 
had given evidence at their trial and the trial had been conducted before a 

1. This summary by the Registry does not bind the Court. 
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jury. These and other distinguishing features fell to be considered from the 
standpoint of "all the circumstances of the case". The applicants had been 
under no legal obligation to cooperate with the police and could not be 
exposed to any penal sanction lor failing to do so, the question whether they 
were sufficiently lucid to comprehend the consequences of their silence being a 
separate consideration to be examined from the standpoint of the trial judge's 
direction on the matter . The applicants' lawyer had been present throughout 
the interviews, and access to legal advice had to be considered a particularly 
important safeguard, but the very fact that an accused was advised by his 
lawyer to remain silent also had to be given appropriate weight by the 
domestic court, as there might be good reasons for such advice. Whether the 
trial judge gave sufficient weight to this also had to be examined from the 
standpoint of his directions. The trial judge had directed the jury on the 
issue of the applicants' silence in accordance with the specimen direction at 
the time. However, the formula he had employed could not be said to reflect 
the proper balance between the right to remain silent and the circumstances 
in which an adverse inference might be drawn. Although the trial judge had 
drawn the jury's attention to the applicants' explanation, the terms he had 
used had left the jury at liberty to draw adverse inferences even if it had 
been satisfied with the plausibility of the explanation. As a matter of fairness, 
the jury should have been directed that it could only draw adverse inferences if 
satisfied that the applicants' silence could only sensibly be attributed to their 
having no answer or none that would stand up to cross-examination. A 
direction to that effect was more than "desirable". In the John Murray case, 
the trier of fact had been an experienced judge who had been obliged to 
explain his reasons for drawing inferences and the exercise of his discretion 
had been subject to review by the appellate courts, whereas in the present 
case these safeguards were absent, so that it was even more compelling to 
ensure that the jury was properly advised. Notwithstanding the presence of 
other safeguards, the trial judge's failure to restrict the jury's discretion 
further was incompatible with the applicants' right to remain silent. The 
appeal proceedings could not redress this failure, given that the Court of 
Appeal had had no means of ascertaining whether the applicants' silence had 
played a significant role in the jury's decision to convict. Moreover, the Court 
of Appeal had been concerned with the safety of the applicants' conviction and 
not the fairness of their trial, and the question whether the rights of the 
defence guaranteed to an accused under Article 6 were secured in any given 
case could not be assimilated to a finding that the conviction was safe in the 
absence of any enquiry into the issue of fairness. In the present case, it had 
been the function of the jury, properly directed, to decide whether to draw an 
adverse inference from the applicants' silence. In the circumstances, it had not 
been properly directed and the imperfection could not be remedied on appeal. 
Consequently, the applicants had not received a fair hearing. 
Conclusion: violation (unanimously). 

(2) Article 6 §§ 2 and 3 (b) and (c): The Court concluded unanimously that the 
complaint under Article 6 § 2 did not raise any separate issue and that it was 
unnecessary to examine the complaints under Article 6 § 3 (b) and (c). 
Article 41: The Court awarded a sum in respect of costs and expenses. 
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I n t h e c a s e o f C o n d r o n v. the U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . -P . COSTA, President, 
Sir Nicolas BRATZA, 

Mr L . LOUCAIDES, 

M r P. KfjRJS, 

M r W. FUHRMANN, 

M r s H.S . G R E V E , 

M r K. TKA]A,judges, 

and Mrs S. D O L L E , Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 25 J a n u a r y and 6 Apri l 2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in a n app l ica t ion (no. 35718/97) aga ins t t h e 
U n i t e d K i n g d o m of G r e a t Br i t a in and N o r t h e r n I r e l and lodged wi th 
t h e E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) 
u n d e r fo rmer Art ic le 25 of t he Conven t ion for the Pro tec t ion of 
H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the Conven t ion" ) by a n 
I r ish ci t izen, M r Wil l iam C o n d r o n , and a Br i t i sh ci t izen, Mrs K a r e n 
C o n d r o n (" the app l i can t s " ) , on 13 N o v e m b e r 1996. 

2. T h e app l i can t s were r e p r e s e n t e d by M r J . W a d h a m , a lawyer 
p rac t i s ing in London . T h e G o v e r n m e n t of t he U n i t e d K i n g d o m ("the 
G o v e r n m e n t " ) were r e p r e s e n t e d by the i r Agen t , M r C. Whomers l ey , of 
t he Fore ign and C o m m o n w e a l t h Office, London . 

3. T h e apjalicants a l leged t h a t they were d e n i e d a fair h e a r i n g on 
account of t he fact t h a t the tr ial j u d g e left t he j u r y wi th the opt ion of 
d r a w i n g an adverse inference from the i r si lence d u r i n g police in terview. 

4. T h e appl ica t ion was t r a n s m i t t e d to the C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No . 11 to t h e C o n v e n t i o n c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e appl ica t ion was a l loca ted to t he T h i r d Sect ion of t he C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . 

6. By a decis ion of 7 S e p t e m b e r 1999 t h e C h a m b e r d e c l a r e d t h e 
app l ica t ion admis s ib l e 1 . 

7. T h e app l i can t s and the G o v e r n m e n t each filed observa t ions on the 
m e r i t s (Rule 59 § 1). 

1. Note by the Registry. The Court 's decision is obtainable from the Registry. 
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8. A h e a r i n g took p lace in public in the H u m a n R i g h t s Bui ld ing , 
S t r a s b o u r g , on 2 5 J a n u a r y 2000 (Rule 59 § 2). 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r C. WHOMERSLEY, Fore ign a n d C o m m o n w e a l t h Office, 
Mr D. PANNICK Q C , 

M r M. SHAW, 

Ms S. CHAKRABATI, H o m e Office, 
M r L C H I S H O L M , H o m e Office, 

(b) for the applicants 
M r B. EMMERSON, 

M r A . J E N N I N G S , 

Ms P . KAUFMAN, 

Ms M. CUNNEEN, 

T h e C o u r t h e a r d a d d r e s s e s by M r E m m e r s o n and M r Pann ick . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e p r o s e c u t i o n c a s e a g a i n s t t h e a p p l i c a n t s 

9. Both app l i can t s a r e a d m i t t e d he ro in addic ts . P r io r to the i r be ing 
convicted and s e n t e n c e d for d r u g offences they lived at 51 C u b i t t H o u s e , 
a la rge block of council fiats in Sou th London . Adjacent to t he i r flat, a t 
no . 50, lived a M r J a m e s C u r t i s . M r C u r t i s was also c h a r g e d wi th t h e 
s a m e offences as t he app l i can t s , n a m e l y be ing conce rned wi th t he supply 
of hero in a n d possession of he ro in wi th i n t e n t to supply, bu t was a c q u i t t e d . 

10. T h e p rosecu t ion case was t h a t the app l i can t s would p r e p a r e wraps 
( individual sache ts ) of h e r o i n for sale and pass t h e m to M r C u r t i s w h e n he 
knocked on the back window of the i r flat w h e n e v e r he had a p u r c h a s e r . 
T h e p rosecu t ion a l leged t h a t wraps would be h a n d e d from the balcony a t 
flat 51 to s o m e o n e l e a n i n g ou t of t he back window of flat 50. M r C u r t i s 
would t h e n sell t he w r a p s to visi tors to his flat. 

11. T h e app l i can t s a n d M r C u r t i s we re observed from 24 to 28 Apri l 
1995 by police and r eco rded on video from 25 Apri l 1995 o n w a r d s . T h e 
app l i can t s w e r e seen to pass var ious i t e m s to M r C u r t i s inc lud ing a 
plas t ic bo t t l e for s m o k i n g crack cocaine and silver foil for s m o k i n g 
hero in . T h e p rosecu t ion s t a t e d t h a t on 26 April 1995 a m a n was seen a t 
t he back window of flat 50 h a n d i n g an object which looked like a c i g a r e t t e 

Agent, 

Counsel, 

Advisers; 

Counsel, 
Solicitor. 
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packet to t he second app l ican t who was on h e r balcony. She wen t in to h e r 
flat, t h e n r e - e m e r g e d and r e t u r n e d the packe t to t h e m a n . 

12. T h e app l i can t s were a r r e s t e d at 12.45 p .m. on 28 Apri l 1995. In t he 
flat w e r e found s ix t een w r a p s of he ro in w e i g h i n g b e t w e e n 0.07 a n d 0.09 g 
and a fu r the r q u a n t i t y of he ro in we igh ing 1.19 g. T h e p rosecu t ion also 
a l leged t h a t a po ly thene shee t in the flat h a d b e e n used to m a k e wraps . 

B. T h e p o l i c e i n t e r v i e w 

13. At 10.40 a.m. on 29 April 1995 the applicants ' solicitor, Mr Delbourgo, 
noted that the first applicant, who seemed to be in the early stages of 
withdrawal, was unfit to be interviewed. However, after a 10- to 15-minute 
examinat ion, the Force Medical Examiner , Dr Youlten, s tated that the 
applicant was fit for interview. The doctor's report notes that the first applicant 
was an opiates addict with symptoms and signs of withdrawal but that he was 
thinking clearly and able to answer questions. The second applicant was also 
seen to have withdrawal symptoms but again was s ta ted by the Force Medical 
Examiner to be thinking clearly and able to answer questions. 

14. T h e t r a n s c r i p t of the in terviews wi th t h e first app l ican t reveals 
t h a t M r D e l b o u r g o was conce rned t h a t his c l ients were unfit to be 
in te rv iewed a n d in some d is t ress . In pa r t i cu l a r , he had found it difficult 
to get t h e second app l ican t to c o n c e n t r a t e on w h a t h e was saying to her . 

15. T h e app l i can t s were in te rv iewed s e p a r a t e l y in the p re sence of the i r 
solici tor. Bo th app l i can t s w e r e told by the police: 

"You do not have to say anything but it may harm your defence if you do not mention 
when questioned something which you later rely on in court. Anything you say may be 
given in evidence." 

16. T h e app l i can t s s t a t e d t h a t they u n d e r s t o o d the w a r n i n g . T h e y 
were advised by t h e police tha t if d u r i n g the in te rv iew they felt unwell 
t hey should say so a n d the in te rv iew would b e s topped . At no s tage 
d u r i n g in terv iew did e i t he r of the app l i can t s r e q u e s t th is , even t h o u g h at 
one point t he first app l i can t ' s solicitor specifically sugges t ed t h a t th is 
m i g h t h a p p e n . However , t he first app l i can t express ly s t a t e d t h a t he did 
not wan t the in te rv iew to s top. 

17. T h e app l i can t s w e r e a s k e d to exp la in t he i r ac t ions in a p p a r e n t l y 
pass ing to, a n d be ing passed i t ems from, fiat 50. Both s imply r e sponded 
to t he se ques t ions wi th t he words "no c o m m e n t " . 

C. T h e d e f e n c e c a s e for t h e a p p l i c a n t s 

18. F r o m 16 O c t o b e r to 2 N o v e m b e r 1995 the app l i can t s were t r ied 
before a j u r y a t Kings ton Crown C o u r t . Bo th app l i can t s were legally 
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a ided a n d r e p r e s e n t e d by counse l . In a pre- t r ia l h e a r i n g counse l for 
t he app l i can t s a r g u e d t h a t t he in terviews should not be pu t before 
t h e j u r y as they h a d b e e n ca r r i ed ou t whils t t h e app l i can t s were 
suffer ing from d r u g wi thd rawa l s y m p t o m s . T h e i r solicitor, 
M r De lbourgo , testif ied t h a t he h a d been of t he firm view t h a t 
n e i t h e r should e m b a r k upon w h a t migh t prove to be a very l eng thy 
in te rv iew given the i r condi t ion . However , t he j u d g e no ted t h a t the 
doc tor had cons ide red t h e m fit to be in te rv iewed, t h a t they were 
t h i n k i n g clearly and able to a n s w e r ques t i ons , and tha t bo th 
app l i can t s had s t a t e d in response to d i rec t ques t ions t h a t they 
u n d e r s t o o d the c h a r g e s aga ins t t h e m and the possible r epe rcuss ions 
of failing to answer q u e s t i o n s . H e the re fore cons ide red tha t M r D e l b o u r g o 
had been w r o n g in his analysis t h a t t he app l i can t s had been unfit to be 
q u e s t i o n e d and allowed t he i r in terviews to s t and as evidence . T h e j u d g e 
fu r the r observed tha t the in terviews had been shor t a n d w e r e not 
c o n d u c t e d in a n oppress ive m a n n e r . H e no ted t h a t in a n y event t h e 
app l ica t ion to exc lude the evidence was p r e m a t u r e since t he d e f e n d a n t s 
had not given evidence, so tha t it was not c lear w h a t facts were going to be 
relied on in the i r defence which migh t r easonab ly have been expec t ed to 
have been m e n t i o n e d . Moreover , it was a m a t t e r for t he j u r y , p roper ly 
d i r ec t ed , to d e t e r m i n e the issues. 

19. Both app l i can t s gave evidence at t he t r ia l and said tha t the hero in 
found in the fiat had been for the i r own pe r sona l use and had been p u r c h a s e d 
in bulk by the first appl icant the even ing before the i r a r r e s t . T h e y s t a t e d 
t h a t the po ly thene shee t had been p l a n t e d t h e r e by the police af ter they 
had b e e n b r o u g h t to t he police s ta t ion . W h e n asked about the incident 
r ecorded on 26 April 1995 in which the second app l ican t was seen receiving 
and then r e t u r n i n g a packet to the occupan t of flat 50, t he app l i can t s gave 
e x p l a n a t i o n s which they had not m e n t i o n e d to the police in the i r in terviews. 
T h e first app l ican t s t a t e d t h a t no d rugs had ever passed b e t w e e n the fiats 
and tha t t he packet con ta ined e i t he r c i g a r e t t e s or money ; whils t the second 
app l i can t s t a t e d t h a t it was s imply an e x c h a n g e of a packe t of c iga re t t e s . 
O t h e r i t e m s h a d b e e n passed this way s ince it was eas ie r t h a n hav ing to go 
a long the walkway of the front of each fiat. 

20. T h e a p p l i c a n t s ' co-accused, M r C u r t i s , testif ied at t he t r ia l t h a t the 
app l i can t s h a d never given him hero in . H e conf i rmed the app l i c an t s ' 
account of t he i r f r iendship wi th h im a n d his f r equen t bor rowing , wi th 
c o m m u n i c a t i o n be ing by the balcony. W h e n he was a r r e s t e d he was told 
t h a t he would not get bail which m a d e h im angry and "b loody-minded" so 
he dec ided not to he lp the police by a n s w e r i n g the i r q u e s t i o n s . 

2 1 . W h e n asked why they had m a d e no c o m m e n t to police ques t i ons 
d u r i n g in terv iew, bo th app l i can t s s t a t e d tha t the i r sol ici tor 's advice t h a t 
t hey w e r e not in a condi t ion to do so, given t he i r w i t h d r a w a l from hero in , 
had been conclusive. 
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D . T h e tr ia l j u d g e ' s d i r e c t i o n to the j u r y 

22. In his s u m m i n g - u p the j u d g e m a d e re fe rence to t he j u ry ' s abil i ty to 
r aw inferences from the app l i c an t s ' s i lence: 

"I turn to a new topic in our law ... It is the law that these defendants did not mention 
certain facts when questioned about them in interview by the police. In the past that 
would not have been evidence that could in any way be held against them but now it is 
possible that it can be though it is for you to judge whether in fact you do hold it against 
them. 

[The first applicant] has relied in evidence on an explanation as to the passing of that 
cigarette packet, which is the subject of count 1. ... Firstly, it could have been cigarettes 
or it could have been money. He also said in evidence to you, T h e r e were no drugs ever 
passed through our hands to Curtis ' . He admits that he did not mention that when 
questioned under caution before being charged ... 

I turn now to [the second applicant] because she has relied in her own evidence on the 
fact that she had asked for cigarettes and was passed a packet, took a couple, and 
handed the packet back. She admits that she did not mention that when she was 
questioned under caution before being charged. ... Also in [the second applicant's! 
interview she was asked about another mat ter , and I deal with this because in her 
evidence she relied on the fact that on 26 April at 11.30 a.m., a little before the 
incident with the cigarette packet, she handed Curtis some 'sticky chewing gum' ... so 
the chewing gum is again not mentioned.. . . She also in the course o t h e r evidence relies 
on her telling you that there were only innocent, neighbourly exchanges of commonplace 
items from her balcony and she admits that she never mentioned those mat ters to the 
police ... 

The prosecution case, members of the jury, is that (and it is for you to judge 
whether this assists you in your judgment to reach a verdict) in the circumstances 
when each of these defendants were questioned on these topics, he or she could 
reasonably be expected to have mentioned what they said in court. The defendants 
explained that their 'no comment ' answers, speaking generally because of course 
they put it in more detail, the [applicants] said they were suffering from 
withdrawal symptoms and relied on Mr Delbourgo, their solicitor's advice that he 
could see they were suffering from withdrawal symptoms and should not answer 
questions because in his judgment of their appearance they were unfit for 
interview despite the known and expressed view of the FME, which means Force 
Medical Examiner and is in fact a doctor, who comes along to police stations to 
deal with problems of this sort ... 

The law is ... that you may draw such inferences as appear proper from a defendant's 
failure to mention the points I have referred to in their respective interviews. In each 
case it is relevant only to the case against the defendant concerned. You do not have to 
hold it against him or her. It is for you to decide whether it is proper to do so. Failure to 
mention the points in interview cannot on its own prove guilt but depending on the 
circumstances you may hold it against him or her when deciding whether he or she is 
guilty. You should decide whether in the circumstances which existed at the time of the 
interview the mat ters were ones which the defendant concerned could reasonably be 
expected then to mention. Members of the jury that is all I have to say at this stage 
about the law." 

I l 
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E. T h e a p p l i c a n t s ' c o n v i c t i o n a n d a p p e a l 

23. T h e appl icants were each convicted by a majori ty of nine to one of 
being concerned in supplying hero in and possessing hero in with in ten t to 
supply. T h e first appl icant was sen tenced to a total of four yea r s ' 
impr i sonmen t . T h e second appl icant was sen tenced to a total of t h r ee yea r s ' 
i m p r i s o n m e n t . J a m e s C u r t i s , the co-accused, was acqu i t t ed on bo th charges . 

24. T h e app l i can t s appea l ed to the C o u r t of Appea l on two p r i m a r y 
g r o u n d s : t he inclusion of t he police in terviews a n d the c o n t e n t s of t h e 
j u d g e ' s d i rec t ion . 

25. T h e a p p l i c a n t s ' counse l c o n t e n d e d before t he C o u r t of A p p e a l t h a t 
t he t r ia l j u d g e should have exc luded the "no c o m m e n t " in terviews as they 
were a d i rec t resu l t of following the i r solici tor 's hones t advice. T h e C o u r t 
of Appea l po in ted to p r o b l e m s wi th tha t a r g u m e n t in s i tua t ions w h e r e 
solicitors advised the i r cl ients tact ical ly or d i shones t ly to refuse to answer 
ques t ions ; the key ques t i on was the subject ive reason why the app l i can t s 
h a d not a n s w e r e d t h e q u e s t i o n s . T h e C o u r t of Appea l w e n t on to find t h a t 
t he j u d g e , as the fact-f inding t r ibuna l in the voir dire ( submiss ions on a 
point of law in t he absence of the j u r y ) , had been cor rec t in his decision 
to include t he no tes of in terviews in evidence. 

26. T h e C o u r t of Appea l re jec ted t he submiss ion t h a t t he t r ia l j u d g e 
had been w r o n g to allow the j u r y to d r a w adverse inferences from the 
a p p l i c a n t s ' fa i lure to a n s w e r ques t i ons a t t h e in te rv iew. Lord J u s t i c e 
S t u a r t - S m i t h s t a t e d on th is point : 

"... both [applicants] knew that the Force Medical Examiner certified that they were 
fit to be interviewed and therefore that medical opinion differed from that of their 
solicitor. Both were clearly advised by their solicitor that if they failed to mention 
material facts at the proposed interview, they could be criticised if the mat ter came to 
trial. That advice was understood; he also made it plain that this was entirely their 
choice. At the beginning of the interview both were given the caution in its current 
form. ... Both indicated that they understood that caution. Both were told that if they 
fell unwell during the interview, they could let the interviewer know and it could be 
stopped. In these circumstances the fact-finding tribunal might well consider that if 
the [applicants] had an innocent explanation of the incriminating evidence about 
which they were specifically questioned, they would have mentioned it." 

27. T h e C o u r t of A p p e a l t h e n cons ide red t he app l i c an t s ' cr i t ic ism of the 
tr ial j u d g e ' s s u m m i n g - u p in so far as he o m i t t e d to r e m i n d the j u r y tha t 
" they could only d r a w a n adverse inference if, in sp i te of any evidence 
rel ied upon to exp la in t he fa i lure to m e n t i o n the re levan t m a t t e r s (or 
indeed in t he absence of such evidence) they conclude [d] t h a t such fai lure 
[could] only sensibly be a t t r i b u t e d to the fact t h a t the a p p e l l a n t s m u s t have 
fabr ica ted the evidence subsequen t ly " . T h e C o u r t of Appea l , wi th re fe rence 
to t he dicta of Lord Tay lor CJ in R. v. Cowan ( [1996] Q u e e n ' s Bench 
R e p o r t s 373) (see p a r a g r a p h 33 below) cons idered t h a t it would have been 
des i rab le if the t r ia l j u d g e had d i r ec ted t he j u r y a long the following l ines: 
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"If despite any evidence relied upon to explain his silence or in the absence of any such 
evidence, the jury conclude the silence can only sensibly be attr ibuted to the defendant's 
having no answer or none that would stand up to cross-examination, they may draw an 
adverse inference." 

28. However , t he C o u r t of Appea l did not find tha t this l a c u n a in t he 

s u m m i n g - u p m e a n t t h a t the convict ions were unsafe , hav ing r e g a r d to t he 

weight of t he o t h e r evidence . Lord J u s t i c e S t u a r t - S m i t h exp la ined in this 

connec t ion : 

"We have already referred to the substantial, almost overwhelming evidence of drug 
supply from what was found in the [applicants'] house. Although there were no scales, all of 
the other paraphernalia of supply was present. All but one of the jury must have rejected the 
[applicants'] explanation of the police observations, much of which was recorded on video, the 
presence of the matching wraps in Curtis' Hat and the elaborate security arrangements at the 
applicants' own flat. The acquittal of Curtis shows that the jury regarded the evidence of the 
interviews as insignificant. Curtis also failed to answer questions in interview." 

29. T h e C o u r t of Appea l d i smissed the a p p l i c a n t s ' appea l in its 

j u d g m e n t de l ivered on 17 O c t o b e r 1996. 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. C r i m i n a l J u s t i c e a n d P u b l i c O r d e r Act 1994 

30. Sect ion 34 of the C r i m i n a l J u s t i c e a n d Publ ic O r d e r Act 1994 

provides t h a t : 

"(1) Where in any proceedings against a person for an offence, evidence is given that 
the accused -

(a) at any lime before he was charged with the offence, on being questioned under 
caution by a constable trying to discover whether or by whom the offence had been 
committed, failed to mention any fact relied on in his defence in those proceedings; or 

being a fact which in the circumstances existing at the time the accused could 

reasonably have been expected to mention when so questioned, charged or informed, 

as the case may be, subsection (2) below applies. 

(2) Where this subsection applies 

(c) the court, in determining whether there is a case to answer; and 

(d) the court or jury, in determining whether the accused is guilty of the offence 
charged, 

may draw such inferences from the failure as appear proper. 

(3) Subject to any directions by the court, evidence tending to establish the failure 
may be given before or after evidence tending to establish the fact which the accused is 
alleged to have failed to mention. 
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Sect ion 35(2) a n d (3) provides : 

"(2) Where this subsection applies, the court shall, at the conclusion of the evidence 
lor the prosecution, satisfy itself (in the case of proceedings on indictment, in the 
presence of the jury) that the accused is aware that the stage has been reached at 
which evidence can be given for the defence and that he can, if he wishes, give evidence 
and that, if he chooses not to give evidence, or having been sworn, without good cause 
refuses to answer any question, it will be permissible for the court or jury to draw such 
inferences as appear proper from his failure to give evidence or his refusal, without good 
cause, to answer any question. 

(3) Where this subsection applies, the court or jury, in determining whether the 
accused is guilty of the offence charged, may draw such inferences as appear proper 
from the failure of the accused to give evidence or his refusal, without good cause, to 
answer any question." 

Sect ion 38(3) adds t h a t : 

"A person shall not ... be convicted of an offence solely on an inference drawn from 
such a failure or refusal as is mentioned in section 34(2) ..." 

3 1. G u i d a n c e as to t he d i rec t ion which the j u d g e should give t he j u r y in 

respec t of sect ion 35 of t he C r i m i n a l J u s t i c e and Public O r d e r Act 1994 a r e 

provided by the J u d i c i a l S tud ies Board spec imen d i rec t ions and by the dicta 

of Lord Taylor CJ mR. v. Cowan ([1996] 1 C r i m i n a l Appea l R e p o r t s 1). T h e 

re levance of these dicta to d i rec t ions u n d e r sect ion 34 of the s a m e Act was 

conf i rmed by the C o u r t of Appea l in t he in s t an t case . 

32. T h e Jud ic i a l S tud ie s Board gu ide l ine d i rec t ion at the t i m e of t he 

C o u r t of Appea l ' s cons ide ra t ion of t he app l i can t ' s appea l provided t h a t : 

"II lie failed to mention ... when he was questioned, decide whether in the 
circumstances which existed al the time, it was a fact which he could reasonably have 
been expected then to mention. 

The law is that you may draw such inferences as appear proper from his failure to 
mention it at that t ime. You do not have to hold it against him. It is for you to decide 
whether it is proper to do so. Failure to mention such a fact at that time cannot, on 
its own, prove guilt, but depending on the circumstances, you may hold that failure 
against him when deciding whether he is guilty, that is, take it into account as some 
additional support for the prosecution's case. It is for you to decide whether it is fair 
to do so." 

33 . T h e dicta of Lord Taylor CJ a r e as follows: 

"We consider that the specimen direction is in general terms a sound guide. It may be 
necessary to adapt it to the particular circumstances of an individual case. But there are 
certain essentials which we would highlight: 

1. The judge will have told the jury that the burden of proof remains upon the 
prosecution throughout and what the standard required is. 

2. It is necessary for the judge to make clear to the jury that the defendant is entitled 
to remain silent. That is his right and his choice. 
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3. An inference from failure to give evidence cannot on its own prove guilt. That is 
expressly stated in section 38(3) of the Act. 

4. Therefore, the jury must be satisfied that the prosecution have established a case 
to answer before drawing any inferences from silence. Of course, the judge must have 
thought so or the question whether the defendant was to give evidence would not have 
arisen. But the jury may not believe the witnesses whose evidence the judge considered 
sufficient to raise a prima facie case. It must therefore be made clear to them that they 
must find there to be a case to answer on the prosecution evidence before drawing an 
adverse inference from the defendant's silence. 

5. If despite any evidence relied upon to explain his silence or in the absence of any 
such evidence, the jury conclude the silence can only sensibly be at tr ibuted to the 
defendant's having no answer or none that would stand up to cross-examination, they 
may draw an adverse inference." 

34. T h e c u r r e n t spec imen d i rec t ion for sect ion 34, u p d a t e d in May 1999 
I t he light of t he j u d g m e n t s of t he C o u r t of A p p e a l inR. v. Argent ([1997] 
r imina l Appea l R e p o r t s 27) and in t he i n s t a n t case , provides : 

"[When arrested, and at the beginning of each interview] this defendant was 
cautioned, he was told that he need not say anything, but that it may harm his defence 
if he did not mention something when questioned which he later relied on in court. 
Anything he did say may be given in evidence. 

The defendant as part of his defence has relied upon [...] {here specify precisely the fact(s) 
to which this direction applies). But [the prosecution case is] [he admits] that he did not 
mention this [when he was questioned before being charged with the offence] [when 
he was charged with the offence] [when he was officially informed that he might be 
prosecuted for the offence]. 

The prosecution case is that in the circumstances, and having regard to the warning 
which he has been given, if this fact had been t rue , he could reasonably have been 
expected to mention it at that stage, and as he did not do so you may therefore 
conclude that [it has since been invented/tailored to fit the prosecution case/he 
believed that it would not then stand up to scrutiny]. 

If you are sure that he did fail to mention [...] when he was [charged] [questioned] 
[informed], it is for you decide whether in the circumstances it was something which he 
could reasonably have been expected to mention at that lime. If it was, the law is that 
you may draw such inferences as appear proper from his failure to do so. 

Failure to mention [...] cannot, on its own, prove guilt. But, if you are sure that quite 
regardless of this failure, there is a case for him to meet, it is something which you are 
entitled to lake into account when deciding whether his evidence about this matter is 
t rue, i.e. you may take it into account as some additional support for the prosecution's 
case. You are not bound to do so. It is for you to decide whether it is fair to do so. 

[There is evidence before you on the basis of which the defendant's advocate invites 
you not to hold it against him that he failed to mention this fact when he had the 
opportunity to do so. That evidence is [...]. If you think this amounts to a reason why 
you should not hold the defendant's failure against him, do not do so. On the other hand, 
if it does not in your judgment provide an adequate explanation, and you are sure that 
the real reason for his failure to mention this fact was that he then had no innocent 
explanation to offer in relation to this aspect of the case, you may hold it against him.]" 
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35 . In R. v. Argent t he C o u r t of A p p e a l conf i rmed t h a t legal advice is 
one c i r c u m s t a n c e to be t a k e n in to account by the j u ry . T h e C o u r t of 
Appea l exp la ined six condi t ions t h a t h a d to be m e t before sec t ion 34 of 
t he 1994 Act could allow inferences to be d r a w n . As r e g a r d s t h e s ix th 
condi t ion , Lord B i n g h a m CJ s t a t ed : 

"The sixth condition is that the appellant failed to mention a fact which in the 
circumstances existing at the time the accused could reasonably have been expected 
to mention when questioned. The time referred to is the time of questioning, and 
account must be taken of all the relevant circumstances existing at the time. The 
courts should not construe the expression 'in the circumstances' restrictively: 
mat ters such as the time of day, the defendant's age, experience, mental capacity, 
state of health, sobriety, tiredness, knowledge, personality and legal advice are all 
part of the relevant circumstances; and those are only examples of things which may 
be relevant ... 

Like so many other questions in criminal trials this is a question to be resolved by the 
jury in the exercise of their collective common-sense, experience and understanding of 
human nature. Sometimes they may conclude that it was reasonable for the defendant 
to have held his peace for a host of reasons, such as he was ... worried at committing 
himself without legal advice, acting on legal advice, or some other reason accepted by 
the jury." 

36. In R. v. Roble ([1997] C r i m i n a l Law R e p o r t s 449) t he C o u r t of 
Appea l s t ressed t h e d e f e n d a n t ' s r ight to reveal to the j u r y no t only t he 
fact t h a t he r e m a i n e d si lent on legal advice bu t also his r ight to adduce 
evidence before t he j u r y (by way of o ra l evidence from the de f endan t 
h imsel f a n d / o r t he solicitor w h o gave t h e advice) abou t the c o n t e n t s of 
t he advice, t h a t is t he r ea son why he was so advised. 

37. T h e a p p r o a c h in R. v. Roble was conf i rmed in t he l a t e r cases of 
R. v. Daniel {[1998] 2 C r i m i n a l A p p e a l Reports 373) , R. v.Bowden ([1999] 1 
Week ly Law R e p o r t s 823) and R. v. Fitzgerald ( j udgmen t of 6 M a r c h 1998, 
u n r e p o r t e d ) . 

38. In it . v. McGarry ([1999] 1 C r i m i n a l Appea l R e p o r t 377) t he C o u r t 
of Appea l held tha t w h e r e a t r ia l j u d g e dec ides , as a m a t t e r of law, t h a t no 
j u r y could p roper ly conclude t h a t t he r e q u i r e m e n t s of sect ion 34 of t he 
1994 Act have b e e n satisfied and , the re fo re , it is not open to t h e j u r y to 
d r a w an adverse inference u n d e r sect ion 34(2) , he m u s t specifically direct 
the j u r y not to d r aw any inference . In R. v. Doldur ( j udgmen t of 
23 N o v e m b e r 1999, The Times, 7 D e c e m b e r 1999) t he C o u r t of Appea l (per 
Lord J u s t i c e Auld) s t a t e d : 

"Acceptance of the truth and accuracy of all or part of the prosecution evidence may 
or may not amount to sureness of guilt. Something more may be required, which may be 
provided by an adverse inference from silence if they think it proper to draw one. What is 
plain is that it is not for the jury to repeat the threshold test of the Judge in ruling 
whether there is a case to answer on the prosecution evidence if accepted by them. The 
direction approved in Cowan has a different object. It is to remind the jury that they 
cannot convict on adverse inferences alone. It is to remind them that they must have 
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evidence, which, in the sense of section 34 inferences, may include defence evidence 
where called and which, when considered together with any such adverse inference as 
they think proper to draw, enables them to be sure both of the truth and accuracy of that 
evidence and, in consequence, guilt." 

In the G o v e r n m e n t ' s submiss ion the case of J? , v. Doldur is a u t h o r i t y for 
t he propos i t ion t h a t t he j u r y m u s t be satisfied t h a t t he p rosecu t ion have 
es tab l i shed a p r i m a facie case of guilt before inferences m a y be d r a w n 
u n d e r sect ion 34 of t he 1994 Act . 

39. In R. v. Birchall ([1999] C r i m i n a l Law Repor t s ) Lord B i n g h a m CJ 
s t a t ed , wi th re fe rence to sect ion 35 of t he 1994 Act: 

"Inescapable logic demands that a jury should not start to consider whether they 
should draw inferences from a defendant's failure to give oral evidence at his trial until 
they have concluded that the Crown's case against him is sufficiently compelling to call 
for an answer by him.. . . There is a clear risk of injustice if the requirements of logic and 
fairness are not observed ..." 

40. I n R . v. Bowden ([1999] 2 C r i m i n a l A p p e a l R e p o r t s 176) the C o u r t 
of Appea l conf i rmed tha t if a de f endan t seeks to rely on reasons given in 
t he course of an in terv iew by a solicitor for advis ing his c l ient to r e m a i n 
si lent th is would cons t i t u t e a waiver of pr ivi lege even if t he solicitor was 
not cal led to give evidence a t the t r ia l . 

B. C r i m i n a l A p p e a l Act 1968 as a m e n d e d by t h e C r i m i n a l A p p e a l 
Ac t 1995 

4 1 . Sect ion 2(1) of t he C r i m i n a l A p p e a l Act 1968, as a m e n d e d by the 
C r i m i n a l Appea l Act 1995, provides a s ingle , compos i t e g r o u n d of appea l 
aga ins t a c r imina l convict ion. It s t a t e s t h a t the C o u r t of Appea l 

"shall allow an appeal against conviction if it thinks that the conviction is unsafe". 

In R. v. Chalkey and Jeffries ([1998] 2 C r i m i n a l A p p e a l R e p o r t s 79) the 
C o u r t of Appea l recognised t h a t t he omiss ion of the word 
"unsa t i s fac to ry" which had been con t a ined in t he fo rmer sect ion 2 of 
t he 1968 Act had changed the law. A convict ion will not be l iable to be 
q u a s h e d on accoun t only of p rocedu ra l i r regu la r i ty , or abuse of process 
or a fai lure of jus t i ce to be seen to be done . Howeve r in R. v. Mullen 
([1999] 2 C r i m i n a l Appea l R e p o r t s 143), t he C o u r t of A p p e a l held tha t 
" u n s a f e " was to be given a b road m e a n i n g , favourable to de fendan t s . 
T h e C o u r t of Appea l s t a t e d t h a t t he t e r m was not l imi ted to t he safety 
of t he convict ion i tself bu t e n c o m p a s s e d the pr ior p rosecu t ion process . 
T h e C o u r t of Appea l should look at all t h e c i r c u m s t a n c e s of t he case 
inc luding ques t ions of law, abuse of process a n d ques t i ons of evidence 
and p r o c e d u r e . 
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T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

42. T h e app l i can t s c o n t e n d e d t h a t t he decis ion of t he t r ia l j u d g e to 
leave t he j u r y wi th t h e opt ion of d r a w i n g an adverse inference from the i r 
si lence d u r i n g police in terv iew r e s u l t e d in t he den ia l of the i r r ight to a fair 
t r ial in b r e a c h of Art ic le 6 § 1 of the Conven t ion , which provides as 
re levan t : 

"1. In the determination ol ... any criminal charge against him, everyone is entitled 
to a fair ... hearing. . ." 

43 . T h e G o v e r n m e n t d i s p u t e d this a r g u m e n t . 

A. A r g u m e n t s o f t h e p a r t i e s 

1. The applicants 

44. T h e app l i can t s accep ted t h a t the r ight to silence is not an abso lu te 
r igh t . However they ave r red t h a t before a n adverse inference m a y be 
d r a w n from si lence, s a f egua rds m u s t be in p lace which a re in k e e p i n g 
wi th t he j^ar t icular c i r c u m s t a n c e s at issue in any given case . T h e need for 
sa feguards was pa r t i cu la r ly compel l ing w h e r e , as in the i r case , the r ight 
was exerc ised in police cus tody on the advice of a solicitor a n d a t a t i m e 
w h e n they w e r e e x t r e m e l y vu lne rab le and confused since they w e r e 
suffering from hero in w i t h d r a w a l s y m p t o m s . 

45 . T h e app l i can t s r e q u e s t e d t he C o u r t to have p a r t i c u l a r r e g a r d to 
t he fact t h a t a l t h o u g h the t r ia l j u d g e had accep ted t h a t t he i r solicitor 
genu ine ly believed t h a t they were unfit to be in te rv iewed a n d migh t 
pre judice the i r defence t h r o u g h the incohe rence of any answers they 
migh t vo lun t ee r to t he police, he neve r the le s s left t he j u r y wi th t he 
op t ion of d r a w i n g an adve r se inference from the i r s i lence . In the 
a p p l i c a n t s ' submiss ion , it is incons i s ten t wi th t he r igh ts g u a r a n t e e d by 
Art ic le 6 of t he Conven t i on to pena l i se t h e m in this m a n n e r for hav ing 
rel ied on consc ien t ious legal advice, all t he m o r e so w h e n they were 
obl iged to subject t hemse lves to c ros s -examina t ion on the con t en t of t h a t 
advice in a way which was at va r i ance wi th respec t for t he conf ident ia l i ty 
of lawyer/c l ient c o m m u n i c a t i o n s . 

46. T h e app l i can t s h igh l igh ted t he fact since they were t r i ed before a 
j u r y it was imposs ib le to a sce r t a in w h e t h e r t he i r si lence at t he police 
s t a t i on played a significant pa r t in its decis ion to convict. J u r i e s ' verd ic ts 
a r e not a c c o m p a n i e d by reasons which a r e a m e n a b l e to review on appea l . 
T h i s fact in itself r e q u i r e d t h a t the t r ia l j u d g e a p p r o a c h the issue wi th the 
u t m o s t cau t ion . However , t he t e r m s of his d i rec t ion were defect ive since 
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he failed to advise t he j u r y t h a t it should only d r a w an adverse inference if 
it conc luded tha t the i r si lence was a t t r i b u t e d to the i r hav ing no answer to 
the c h a r g e s or none t h a t would s t a n d u p to c ros s -examina t ion . T h e end-
resu l t of t h e d i r ec t ion was to leave t h e j u r y free t o d r a w a n adverse 
inference even if it was satisfied t h a t the reason why the app l i can t s held 
t he i r s i lence was because they were w i t h d r a w i n g from hero in and were 
ac t ing on the firm advice of the i r solicitor, r easons which, moreover , 
could not in any way be c o n s t r u e d as p roba t ive of the i r gui l t . 

47. T h e app l i can t s s u b m i t t e d in add i t ion t h a t t he i n a d e q u a c y of the 
d i rec t ion was fu r the r c o m p o u n d e d by, firstly, the absence of any 
re fe rence to t he r e q u i r e m e n t for the p rosecu t ion to prove a p r i m a facie 
case before an adverse inference could be d r a w n from the i r s i lence and , 
secondly, t he fai lure of t he t r ia l j u d g e t o w a r n t h e j u r y t h a t t he i r si lence 
m a y not be t he sole or m a i n basis for the i r convict ion. T h e y recal led tha t 
t he C o u r t in the J o h n M u r r a y v. t h e U n i t e d K i n g d o m j u d g m e n t of 
8 F e b r u a r y 1996 [Reports of Judgments and Decisions) 1996-1 identif ied these 
r e q u i r e m e n t s as i m p o r t a n t sa feguards for t he accused. Q u i t e a p a r t from 
the fact t h a t they were not lucid a t the t i m e w h e n the cau t ion was 
a d m i n i s t e r e d a t the police s t a t ion , t he t e r m s of t he cau t i on never pu t 
t h e m on c lear not ice of t he full legal impl ica t ions of r e m a i n i n g silent 
d u r i n g in terview, in p a r t i c u l a r t h a t the i r si lence could c o n t r i b u t e to the 
p rosecu t ion case aga ins t t h e m . 

48. T h e C o u r t of Appea l had acknowledged t h a t t h e r e h a d b e e n a 
crucia l defect in t he t r ia l j u d g e ' s d i rec t ion . However , it p roceeded to 
specu la t e on the safety of t he i r convict ion wi th re fe rence to t he weight of 
t he evidence adduced by the p rosecu t ion . In the a p p l i c a n t s ' submiss ion 
t h a t a p p r o a c h was flawed for t h e very r e a s o n t h a t it was imposs ib le to 
g a u g e the effect which the i r s i lence h a d on the j u r y ' s t h ink ing . 

49. T h e app l ican t s r e q u e s t e d t he C o u r t to find that on t he facts t he re 
had b e e n a violat ion of Ar t ic le 6 § 1 of the Conven t ion . 

2. The Government 

50. T h e G o v e r n m e n t , wi th r e fe rence to t he pr inc ip les laid down in the 
J o h n M u r r a y j u d g m e n t ci ted above , s t r e s sed t h a t t he app l i can t s in t he 
i n s t an t case enjoyed sufficient p r o c e d u r a l s a feguards u n d e r Engl ish law 
aga ins t unfa i rness even t h o u g h , un l ike M r M u r r a y , a j u r y r a t h e r t h a n a 
j u d g e d r e w inferences from the i r s i lence and did not provide wr i t t en 
r easons for its decision. T h e G o v e r n m e n t e m p h a s i s e d t h a t a j u r y has to 
be given d i rec t ions in respect of m a n y aspec t s of a c r imina l tr ial , 
inc lud ing the re levance a n d we igh t to be a t t a c h e d to ev idence a n d the 
i n g r e d i e n t s of the offence wi th which an accused is c h a r g e d . It does not 
give r e a s o n s for the decis ions it r e a c h e s on such m a t t e r s . T h e r e was no 
reason to doubt tha t a p roper ly d i r ec t ed j u r y can be fairly e n t r u s t e d wi th 
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the issue of w h e t h e r it is p rope r to d r a w adverse inferences from a n 
accused ' s s i lence d u r i n g in te rv iew. 

5 1 . T h e G o v e r n m e n t e m p h a s i s e d tha t the police a d m i n i s t e r e d a c lear 
s t a t u t o r y w a r n i n g to t h e app l i can t s before they were q u e s t i o n e d a n d bo th 
app l i can t s acknowledged t h a t they u n d e r s t o o d its impl ica t ions a n d the 
a l l ega t ions aga ins t t h e m . T h e app l i can t s w e r e advised by the police t h a t 
if d u r i n g t h e in te rv iew t h e y felt unwel l t hey should say so a n d the 
in te rv iew would be s topped . At no s t age did e i t h e r of t he app l i can t s m a k e 
such a r e q u e s t , even t h o u g h at one point t he first app l i can t ' s solicitor 
specifically sugges ted t h a t t he in terv iew m a y have to be s topped . Indeed , 
t he first app l ican t express ly s t a t e d t h a t he did not w a n t t he in terv iew 
s t o p p e d (see p a r a g r a p h 16 above) . 

52. T h e G o v e r n m e n t fu r the r m a i n t a i n e d tha t if t he app l i c an t s ' s i lence 
was due , or m a y have been d u e , to t h e m not u n d e r s t a n d i n g the 
consequences of s i lence because of w i t h d r a w a l s y m p t o m s , t h e n an 
adverse inference would not have b e e n d r a w n u n d e r Engl i sh law. T h e 
G o v e r n m e n t h ighl ight in this connec t ion t h a t t he C o u r t of Appea l 
specifically re jec ted t he app l i c an t s ' a r g u m e n t t h a t t hey were unab le to 
u n d e r s t a n d the consequences of r e m a i n i n g si lent because of w i t h d r a w a l 
s y m p t o m s , a n d uphe ld t he t r ia l j u d g e ' s f inding tha t t he doc to r ' s 
a s s e s s m e n t t h a t they were fit to be in te rv iewed was to be p re fe r r ed to 
the i r solici tor 's view of the i r condi t ion at the t i m e . F u r t h e r m o r e , t he 
app l i can t s had the o p p o r t u n i t y to give and call evidence abou t the 
c o n t e n t s of the legal advice they had received a n d why it was given. In 
dec id ing w h e t h e r to d r a w a n adverse inference t he j u r y were d i r ec t ed to 
t ake this cons ide ra t ion in to accoun t . 

53 . T h e G o v e r n m e n t observed tha t the following sa fegua rds m u s t also 
not be over looked in assess ing w h e t h e r it was a p p r o p r i a t e to leave t h e j u r y 
wi th the possibil i ty of d r a w i n g an adverse inference from the app l i c an t s ' 
s i lence at the police s t a t i on : t he b u r d e n of proof r e s ted wi th t he 
p rosecu t ion t h r o u g h o u t to prove the app l i can t s ' guilt beyond r easonab le 
doub t ; the j u r y were specifically d i r ec ted t h a t the a p p l i c a n t s ' s i lence could 
not on its own prove t h e i r gui l t ; the t r ia l judge had to satisfy h imse l f t h a t 
t h e r e was a case to a n s w e r before d i r e c t i n g t he j u r y on the issue of the 
app l i c an t s ' s i lence; t he j u r y could only d r a w a n adverse inference if they 
were su re beyond r ea sonab l e doubt t h a t t he a p p l i c a n t s ' s i lence d u r i n g 
police in terv iew could only sensibly be a t t r i b u t e d to t he i r hav ing no 
answer or none t h a t would s t a n d u p to c ro s s - examina t i on ; finally, t he 
j u r y were u n d e r no d u t y to d r a w an adverse in fe rence . 

54. T h e G o v e r n m e n t fu r the r observed tha t t he app l i can t s received a 
fair h e a r i n g even t h o u g h the t r ia l judge failed to give the j u r y a p r o p e r 
d i rec t ion on the co r rec t a p p r o a c h to t he d r a w i n g of inferences . T h e y 
highl ight in this r e spec t t h a t the C o u r t of Appea l conc luded t h a t t he 
app l i c an t s ' convict ion was safe desp i t e t he l acuna in t he t r ia l judge ' s 
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d i rec t ion , having r e g a r d to t he fact t h a t t h e r e was a lmos t ove rwhe lming 
evidence aga ins t t h e m . 

B. T h e C o u r t ' s a s s e s s m e n t 

55. T h e C o u r t no tes t h a t it is c o m m o n g r o u n d b e t w e e n t h e pa r t i e s 
t h a t t he s t a r t ing-po in t for its e x a m i n a t i o n of t h e issues ra i sed by the 
app l i c an t s ' compla in t is cons t i t u t ed by the pr inciples laid down in t h e 
J o h n M u r r a y j u d g m e n t c i ted above. T h e app l i can t s have not sought to 
a r g u e t h a t the r ight to s i lence m u s t be cons ide red a n abso lu te r ight in 
t he con tex t of a j u r y t r ia l . T h e y m a i n t a i n , however , t h a t t he absence of 
basic sa feguards aga ins t t he d r a w i n g of adverse inferences from the i r 
s i lence d u r i n g police in terv iew, coupled wi th t he fai lure to t ake into 
accoun t t h e p a r t i c u l a r c i r c u m s t a n c e s of t h e i r case , u n d e r m i n e d t h a t 
r igh t . For the G o v e r n m e n t , s a feguards were in p lace , we re r e spec ted and 
any deficiency t h e r e m a y have been in the t r ia l j u d g e ' s d i rec t ion was cu red 
on appea l . 

T h e C o u r t observes t h a t it m u s t confine i ts a t t e n t i o n to t h e facts of t he 
case a n d cons ider w h e t h e r t he d r a w i n g of inferences aga ins t the 
app l i can t s u n d e r sect ion 34 of t h e C r i m i n a l J u s t i c e a n d Public O r d e r Act 
1994 (" the 1994 Act") r e n d e r e d the app l i c an t s ' t r ia l unfa i r wi th in t h e 
m e a n i n g of Art ic le 6 of t he Conven t i on . It no tes t h a t the sec t ion a t issue 
has been the subject of m u c h i n t e r p r e t a t i o n by the d o m e s t i c cou r t s , has 
b e e n c o m p l e m e n t e d by spec imen gu ide l ines on how it should be appl ied 
a n d tha t those gu ide l ines have themse lves been developed in line with 
jud ic ia l i n t e r p r e t a t i o n . T h e re levan t law is, accordingly , still u n d e r g o i n g 
d e v e l o p m e n t and new pr inc ip les a re e m e r g i n g . 

56. T h e C o u r t recal ls t h a t in its J o h n M u r r a y j u d g m e n t ci ted above 
(pp. 49-50, § 47) , it p roceeded on the basis t h a t t he ques t i on w h e t h e r the 
r ight to s i lence is an abso lu te r ight m u s t be a n s w e r e d in t he nega t ive . It 
no ted in t h a t case t h a t w h e t h e r the d r a w i n g of adverse inferences from a n 
accused ' s s i lence infr inges Art ic le 6 is a m a t t e r to be d e t e r m i n e d in the 
light of all the c i r c u m s t a n c e s of t he case , hav ing r e g a r d to t he s i tua t ions 
w h e r e inferences m a y be d r a w n , the we igh t a t t a c h e d to t h e m by the 
na t iona l cour t s in t he i r a s s e s s m e n t of the evidence and the d e g r e e of 
compuls ion i n h e r e n t in t he s i t ua t ion (ibid.) . 

T h e C o u r t s t r e s sed in t he s a m e j u d g m e n t t h a t s ince t he r igh t to si lence, 
like the privilege aga ins t se l f - incr iminat ion , lay a t t he h e a r t of t he not ion 
of a fair p r o c e d u r e u n d e r Art ic le 6, p a r t i c u l a r cau t ion was r equ i r ed before 
a d o m e s t i c cour t could invoke an accused ' s s i lence aga ins t h im. T h u s it 
observed t h a t it would be i ncompa t ib l e wi th t he r igh t t o s i lence to base a 
convict ion solely or ma in ly on the accused ' s si lence or on a refusal to 
a n s w e r ques t ions or to give evidence himself. Neve r the l e s s , t he C o u r t 
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found tha t it is obvious t h a t t he r ight c a n n o t and should not p r even t t h a t 
t he accused ' s s i lence, in s i tua t ions which clearly call for an exp lana t ion 
from h i m , be t a k e n in to accoun t in assess ing the pe r suas ivenes s of t h e 
evidence a d d u c e d by the p rosecu t ion (ibid.). 

57. T h e C o u r t observes t h a t t h e r e a r e f ea tu re s of t he app l i c an t s ' case 
which d i s t ingu ish it from t h a t of the appl ican t J o h n M u r r a y . In pa r t i cu l a r , 
unl ike John M u r r a y , the app l i can t s gave evidence at t he i r t r ia l a n d the i r 
case was conduc t ed before a jury which r e q u i r e d d i rec t ion by the t r ia l 
j u d g e on how to a p p r o a c h the issue of the i r si lence d u r i n g police 
in terview. Moreover , t he app l i can t s , c o n t r a r y to the s t ance a d o p t e d by 

J o h n M u r r a y at his t r ia l , offered an exp l ana t i on a t t he i r t r ia l for the i r 
si lence at the police s t a t ion . For the C o u r t , t hese a n d o t h e r 
d i s t i ngu i sh ing fea tu res fall to be cons idered from the s t a n d p o i n t of "all 
t he c i r c u m s t a n c e s of t he c a s e " (see p a r a g r a p h 56 above) . Accordingly, 
the fact t h a t t he app l i c an t s ' exerc ised the i r r ight to si lence at t he police 
s t a t i on is r e l evan t t o t he d e t e r m i n a t i o n of t he fa i rness i ssue . However , 
t ha t fact does not of itself p rec lude t he d r a w i n g of an adverse in fe rence , 
it be ing observed tha t the pr inciples laid down in the J o h n M u r r a y 
j u d g m e n t add re s sed the d r a w i n g of inferences u n d e r bo th Ar t ic les 4 and 6 
of t he C r i m i n a l Evidence ( N o r t h e r n I r e l and ) O r d e r 1988. Similar ly , the 
fact t h a t t he issue of t he a p p l i c a n t s ' s i lence was left to a j u r y c a n n o t of 
i tself be cons ide red incompa t ib l e wi th t he r e q u i r e m e n t s of a fair t r ia l . It 
is, r a t h e r , a n o t h e r re levan t cons ide ra t ion to be we ighed in t he ba lance 
w h e n assess ing w h e t h e r or not it was fair to do so in the c i r c u m s t a n c e s . 

58 . T h e C o u r t no tes tha t the d o m e s t i c law a n d prac t ice of the 
r e s p o n d e n t S t a t e a t t e m p t s to s t r ike an a p p r o p r i a t e ba lance be tween the 
exercise by an accused of his r ight to silence d u r i n g police in te rv iew a n d 
the d r a w i n g of an adverse inference from t h a t fact a t a j u r y t r ia l . 

59. It observes , in l ine wi th t h e G o v e r n m e n t ' submiss ions , t h a t t h e 
app l i can t s were u n d e r no legal compuls ion to coope ra t e wi th t he police 
and could not be exposed to any pena l sanc t ion for the i r fai lure to do so. 
T h e police were r e q u i r e d u n d e r d o m e s t i c law to a d m i n i s t e r a c lear 
w a r n i n g to t he app l i can t s abou t t he possible impl ica t ions of w i thho ld ing 
in format ion which they m i g h t l a t e r rely on at t he i r t r ia l . T h e C o u r t does 
not accept t he app l i c an t s ' a r g u m e n t t h a t the cau t ion was a m b i g u o u s or 
unc l ea r as to the consequences of the i r refusal to a n s w e r police 
ques t i ons . F u r t h e r m o r e , the ques t ion w h e t h e r the app l i can t s were 
sufficiently lucid a t t h e m a t e r i a l t i m e to c o m p r e h e n d t h e consequences 
of t he i r s i lence, as opposed to the i r f i tness for in terview, is a s e p a r a t e 
cons ide ra t ion which m u s t be e x a m i n e d from the s t a n d p o i n t of t he t r ia l 
j u d g e ' s d i rec t ion on this m a t t e r . 

60 . It m u s t a lso be observed t h a t t he app l i c an t s ' solici tor was p r e s e n t 
t h r o u g h o u t the whole of the i r in terviews and was able to advise t h e m not 
to v o l u n t e e r any answers to the ques t ions pu t to t h e m . T h e fact t h a t an 
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accused pe r son who is q u e s t i o n e d u n d e r cau t ion is a s su red access to legal 
advice, a n d in t he a p p l i c a n t s ' case the physical p re sence of a solicitor 
d u r i n g police in terview, m u s t be cons idered a pa r t i cu la r ly i m p o r t a n t 
sa feguard for d ispel l ing any compuls ion to speak which m a y be i n h e r e n t 
in t he t e r m s of t he cau t ion . 

For t he C o u r t , p a r t i c u l a r cau t ion is r e q u i r e d w h e n a d o m e s t i c cour t 
seeks to a t t a c h weight to t he fact t h a t a pe r son who is a r r e s t ed in 
connec t ion with a c r imina l offence a n d w h o has not been given access to 
a lawyer does not provide de ta i l ed responses w h e n confronted with 
ques t ions the answers to which m a y be i n c r i m i n a t i n g (see t he J o h n 
M u r r a y j u d g m e n t ci ted above, p . 55, § 66). At t he s a m e t ime , the very 
fact t h a t an accused is advised by his lawyer to m a i n t a i n his s i lence m u s t 
also be given a p p r o p r i a t e weight by t he d o m e s t i c cour t . T h e r e may be 
good r eason why such advice m a y be given. T h e app l i can t s in the in s t an t 
case s t a t e t h a t they held the i r s i lence on the s t r e n g t h of the i r solicitor 's 
advice t h a t t hey were unfi t to answer ques t ions . T h e i r solicitor tes t i t ied 
before the domes t i c cour t t ha t his advice was m o t i v a t e d by his concern 
abou t t he i r capaci ty to follow ques t ions put to t h e m d u r i n g in terv iew 
(see p a r a g r a p h 18 above) . As wi th t he issue of t he a p p l i c a n t s ' lucidity at 
t he t i m e of in terview, the ques t ion w h e t h e r the t r ia l j u d g e gave sufficient 
weight to the app l i can t s ' re l iance on legal advice to expla in the i r silence a t 
in te rv iew m u s t equal ly be e x a m i n e d from the s t andpo in t of his d i rec t ions 
on this m a t t e r . T h e C o u r t would observe a t this j u n c t u r e tha t the fact t ha t 
the app l i can t s were subjec ted to c ros s -examina t ion on the con t en t of the i r 
solici tor 's advice c a n n o t be said to ra ise an issue of fa i rness u n d e r Art icle 6 
of t he Conven t ion . T h e y were u n d e r no compuls ion to disclose the advice 
given, o t h e r t h a n the indi rec t compuls ion to avoid t h e r ea son for the i r 
si lence r e m a i n i n g at t he level of a ba r e exp lana t ion . T h e app l i can t s chose 
to m a k e the con t en t of the i r solici tor 's advice a live issue as p a r t of the i r 
defence . For tha t r ea son they canno t compla in tha t the scheme of 
sect ion 34 of t he 1991 Act is such as to overr ide the confident ia l i ty of 
the i r d iscussions with the i r solicitor. 

6 1 . It is to be no ted t h a t the tr ial j u d g e d i rec ted t he j u r y on the issue of 
t he app l i c an t s ' s i lence in accordance wi th t he t e r m s of t he re levant 
spec imen d i rec t ion at t he t i m e (see p a r a g r a p h 32 above) . T h e C o u r t 
no tes , however , t ha t t he fo rmula employed by the t r ia l judge cannot be 
said to reflect the ba lance which the C o u r t in its J o h n M u r r a y j u d g m e n t 
sought to s t r ike be tween the r ight to s i lence a n d the c i r cums tances in 
which an adverse inference m a y be d r a w n from si lence, inc lud ing by a 
j u ry . It r e i t e r a t e s t h a t the C o u r t s t r e s sed in t h a t j u d g m e n t t h a t , provided 
a p p r o p r i a t e sa feguards were in p lace , an accused ' s s i lence, in s i tua t ions 
which clear ly call for an e x p l a n a t i o n , could be t a k e n in to account in 
assess ing the pe r suas iveness of t he evidence a d d u c e d by the p rosecu t ion 
aga ins t h im (see p a r a g r a p h 56 above) . T h e C o u r t f u r the r no ted , wi th 
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re fe rence to Ar t ic les 4 a n d 6 of the C r i m i n a l Evidence ( N o r t h e r n I r e l and) 
O r d e r 1988, t h a t those provisions only p e r m i t t e d a j u d g e to d r a w c o m m o n -
sense inferences which he cons ide red p r o p e r in the l ight of the evidence 
aga ins t the accused (ibid., pp . 50-51 , § 51) . 

However , in the ins tan t case t he app l i can t s pu t forward an exp l ana t i on 
for the i r fai lure to m e n t i o n d u r i n g the police in te rv iew why c e r t a i n i t ems 
were exchanged b e t w e e n t h e m and the i r co-accused, M r C u r t i s (see 
p a r a g r a p h 19 above) . T h e y testif ied t h a t t hey ac ted on the s t r e n g t h of 
the advice of the i r solicitor who had grave doub t s abou t the i r fitness to 
cope wi th police q u e s t i o n i n g (see p a r a g r a p h 21 above) . T h e i r solicitor 
conf i rmed this in bis t e s t imony in t he voir dire p roceed ings (see 
p a r a g r a p h 18 above) . A d m i t t e d l y the tr ial j u d g e d r ew the j u ry ' s a t t e n t i o n 
to this exp lana t ion . However he did so in t e r m s which left t he j u r y a t 
l iber ty to d r a w an adverse inference n o t w i t h s t a n d i n g t h a t it m a y have 
b e e n sat isf ied as to the plausibi l i ty of the exp l ana t i on . It is to be observed 
t h a t t he C o u r t of Appea l found the t e r m s of t he t r ia l j u d g e ' s d i rec t ion 
deficient in this respec t (see p a r a g r a p h 27 above) . In t he C o u r t ' s opinion, 
as a m a t t e r of fa i rness , t he j u r y should have been d i r ec ted t h a t it could 
only d r a w an adverse inference if satisfied tha t t he app l i c an t s ' s i lence at 
t he police in terview could only sensibly be a t t r i b u t e d to the i r having no 
answer or none t h a t would s t and up to c ros s -examina t ion . 

62. Unl ike t he C o u r t of Appea l , t he C o u r t cons iders t h a t a d i r ec t ion to 
t h a t effect was m o r e t h a n mere ly " d e s i r a b l e " (see p a r a g r a p h 27 above) . It 
no tes t h a t t he responsibi l i ty for dec id ing w h e t h e r or not to d r a w such an 
inference res ted wi th t he ju ry . As t he app l i can t s have po in ted ou t , it is 
impossible to a s c e r t a i n w h a t weigh t , if any, was given to t he app l i c an t s ' 
s i lence. In its J o h n M u r r a y j u d g m e n t t he C o u r t no ted t h a t the t r i e r of 
fact in t h a t case was a n expe r i enced j u d g e who was obliged to expla in t h e 
r ea sons for his decision to d r a w inferences a n d the we igh t a t t a c h e d to 
t h e m . Moreover , t he exercise of the j u d g e ' s d i scre t ion to do so was 
subject to review by the a p p e l l a t e cour t s (ibid.) . However , t h e s e 
sa feguards were a b s e n t in the ins tan t case . It was t hus even m o r e 
compel l ing to e n s u r e tha t the jury was p roper ly advised on how to 
a d d r e s s t he issue of the app l i c an t s ' s i lence. It is t r u e t h a t t he j u d g e was 
u n d e r no obl iga t ion to leave the j u r y wi th t he opt ion of d r a w i n g an adverse 
inference from the i r si lence and , left w i th t h a t opt ion , the j u r y had a 
d iscre t ion w h e t h e r or not to do so. It is equal ly t r u e t h a t t he b u r d e n of 
proof lay wi th the p rosecu t ion to prove t he app l i c an t s ' guil t beyond 
r ea sonab l e doub t a n d the j u r y was in fo rmed tha t the app l i c an t s ' s i lence 
could not "on its own prove gu i l t " (see p a r a g r a p h 22 above) . However , 
n o t w i t h s t a n d i n g the p re sence of t he se sa fegua rds , t he C o u r t cons iders 
tha t t he t r ia l j u d g e ' s omiss ion to res t r ic t even fu r the r t he j u r y ' s 
d i sc re t ion m u s t be seen as incompa t ib l e with the exercise by the 
app l i can t s of the i r r ight to si lence at t he police s ta t ion . 



CONDRON v. TI IE UNITED KINGDOM JUDGMENT 25 

63 . T h e C o u r t does not ag r ee wi th t he G o v e r n m e n t ' s submiss ion t h a t 
the fa i rness of t he app l i can t s ' t r ia l was secured in view of t he appea l 
p roceed ings . A d m i t t e d l y defects o c c u r r i n g a t a t r ial m a y be r e m e d i e d by 
a s u b s e q u e n t p r o c e d u r e before a cour t of appea l and wi th re fe rence to t h e 
fairness of t he p roceed ings as whole (see t he E d w a r d s v. t he U n i t e d 
K i n g d o m j u d g m e n t of 16 D e c e m b e r 1992, Ser ies A no. 247-B, pp . 34-35, 
§§ 34 a n d 39). However , as no ted previously, the C o u r t of A p p e a l had no 
m e a n s of a sce r t a in ing w h e t h e r or not t he app l i c an t s ' s i lence played a 
significant role in t h e ju ry ' s decis ion to convict. T h e C o u r t of Appea l had 
r ega rd to t he weight of t he evidence aga ins t t he app l i can t s . However it 
was in no posi t ion to assess p roper ly w h e t h e r the j u r y cons ide red this to 
be conclusive of the i r guil t . 

64. T h e C o u r t is not p e r s u a d e d e i t h e r t ha t t he fact t h a t the co-
accused, M r C u r t i s , who also r e m a i n e d si lent d u r i n g police in te rv iew (see 
p a r a g r a p h 28 above) , was a c q u i t t e d ind ica tes t h a t t he j u r y a t t a c h e d little 
weight to the app l i c an t s ' s i lence in finding t h e m guil ty. It c a n n o t be 
exc luded t h a t the j u r y accep ted M r C u r t i s ' s exp l ana t i on for his silence 
and did not the re fo re d r a w a n adverse inference aga ins t h im; it canno t 
be exc luded e i t he r t h a t the j u r y may have accep ted t he app l i can t s ' 
defence to the cha rges , for e x a m p l e t he i r c la im t h a t t he police had 
p l a n t e d i n c r i m i n a t i n g evidence in t he i r flat (see p a r a g r a p h 19 above) and 
tha t t he evidence aga ins t t h e m was not as o v e r w h e l m i n g as the C o u r t of 
Appea l cons idered . In any event , it is a specula t ive exercise which only 
re inforces t he crucia l n a t u r e of the defect in the t r ia l j u d g e ' s d i rec t ion 
and its impl ica t ions for review of t h e case on appea l . 

65. T h e C o u r t m u s t also have r e g a r d to t he fact t h a t t he C o u r t of 
Appea l was concerned wi th t he safety of the app l i can t s ' convict ion, not 
w h e t h e r they had in the c i r c u m s t a n c e s received a fair t r ia l . In t he 
C o u r t ' s opin ion , the ques t ion w h e t h e r or not t h e r igh ts of the defence 
g u a r a n t e e d to an accused u n d e r Art ic le 6 of the Conven t i on were secured 
in any given case canno t be as s imi la ted to a f inding t h a t his convict ion was 
safe in t he absence of any enqu i ry in to t he issue of fa i rness . In the Edwards 
case c i ted above, t he C o u r t of A p p e a l cons ide red in de ta i l the impact of 
the i n fo rma t ion wi thhe ld from the defence (p. 35, § 35) . It was able to 
assess for itself t he p roba t ive va lue of t h a t i n fo rma t ion in t he l ight of t he 
a r g u m e n t s of the defence which was by t h a t s t age in possession of t he 
in fo rma t ion and to d e t e r m i n e w h e t h e r the availabil i ty of t ha t 
i n fo rma t ion at t r ial would have d i s t u r b e d the j u ry ' s verdict (see Rome and 
Davis v. the United Kingdom [ G C ] , no. 28901/95, ' § 65, E C H R 2000-11). 
Accordingly, t he r igh ts of t he defence were secu red by the review 
conduc ted on appea l . 

66. However , in the case at issue it was t he funct ion of t he ju ry , 
p roper ly d i r ec t ed , to decide w h e t h e r or not to d r a w an adverse inference 
from the app l i can t s ' s i lence. Sect ion 34 of t he 1994 Act specifically 
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e n t r u s t e d this task to the j u r y as p a r t of a legislative s ch eme des igned to 
confine the use which can be m a d e of a n accused ' s si lence at his t r ia l . In 
the c i r c u m s t a n c e s t he j u r y was not proper ly d i r ec ted a n d the imper fec t ion 
in the d i rec t ion could not be r e m e d i e d on appea l . Any o t h e r conclusion 
would be at va r i ance wi th t he f u n d a m e n t a l i m p o r t a n c e of the r ight to 
s i lence, a r ight which , as observed ear l ie r , lies a t t h e h e a r t of t he no t ion 
of a fair p r o c e d u r e g u a r a n t e e d by Ar t ic le 6. O n t h a t account t h e C o u r t 
concludes t h a t the app l i can t s did not receive a fair h e a r i n g wi th in t he 
m e a n i n g of Art ic le 6 § 1 of t he Conven t ion . 

67. T h e C o u r t observes tha t the app l ican t s also cha l lenge the t e r m s of 
the d i rec t ion on o t h e r g r o u n d s : firstly, as r e g a r d s t he omiss ion of a 
re fe rence to the r e q u i r e m e n t t h a t the p rosecu t ion es tabl i sh a p r i m a facie 
case before an adverse inference m a y be d r awn ; secondly, as r ega rds the 
judge 's fai lure to m e n t i o n tha t the i r s i lence could not cons t i t u t e the 
" m a i n " basis for the i r convict ion. T h e app l i can t s re l ied on the pr inciples 
set out in the J o h n M u r r a y j u d g m e n t . At the ora l h e a r i n g before the 
C o u r t , the app l i c an t s ' lawyer conceded t h a t these po in t s had not b e e n 
t a k e n on appea l . H e m a i n t a i n e d however t ha t , as g r o u n d s of appea l , they 
would have had li t t le p rospec t s of success. T h e G o v e r n m e n t a r g u e d in 
reply t h a t , having r ega rd to the facts t h a t t he C o u r t of Appea l accep ted 
the i r m a i n g round for cha l l eng ing the d i rec t ion and t h a t t he law in this 
a r e a was evolving a t t he t i m e of t he i r appea l , the app l i can t s should have 
included the se issues in the i r g r o u n d s of appea l . For its pa r t , t h e C o u r t 
cons iders t h a t it does not have t o t ake a s t and on the issues r a i s ed by the 
app l i can t s having r e g a r d to its ea r l i e r finding on the m a i n defect on which 
they rely. 

68. In view of the above cons ide ra t ions t he C o u r t concludes t h a t the 
app l i can t s were den ied a fair hea r ing , in violat ion of Art ic le 6 § 1 of the 
Conven t i on . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 2 O F T H E C O N V E N T I O N 

69. T h e app l i can t s compla ined t h a t the t r ia l j u d g e ' s d i rec t ion to t he 
j u r y infr inged t he i r r ight not to i n c r i m i n a t e themse lves g u a r a n t e e d by 
Art icle 6 § 2 of the C o n v e n t i o n , which s t a t e s : 

"Everyone charged with a criminal offence shall be presumed innocent until proved 
guilty according to law." 

70. T h e app l i can t s a s s e r t e d t h a t they were in effect compe l l ed to 
answer ques t ions since t he t r ia l j u d g e allowed the j u r y to d r a w an 
adverse inference in c i r c u m s t a n c e s w h e r e they r e m a i n e d si lent on the 
basis of the i r solici tor 's advice. 

71 . T h e G o v e r n m e n t , wi th re ference to the i r submiss ions u n d e r 
Art ic le 6 § 1, d i spu t ed th is a r g u m e n t . 
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72. T h e C o u r t cons iders t h a t t h e app l i c an t s ' a r g u m e n t a m o u n t s to a 
r e s t a t e m e n t of the i r case u n d e r Art ic le 6 § 1 of the Conven t i on . For this 
reason , it concludes t h a t no s e p a r a t e issue ar ises u n d e r this head . 

III. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 3 (b) AND (c) O F T H E 
C O N V E N T I O N 

73. T h e app l i can t s a l leged t h a t t he tr ial j u d g e ' s d i rec t ion in effect left 
the j u r y free to d r aw adverse in fe rences even t h o u g h they conc luded tha t 
t he app l i can t s refused to answer police ques t ions solely in re l iance on 
the i r solici tor 's advice. T h e y invoked Art ic le 6 § 3 (b) a n d (c) of the 
Conven t ion , which provide as r e l evan t : 

"Everyone charged with a criminal offence lias the following minimum rights: 

(b) to have adequate time and facilities for the preparation of his defence; 

(c) to defend himself... through legal assistance of his own choosing ..." 

74. T h e app l ican t s s u b m i t t h a t t h e r e is a n o v e r w h e l m i n g need to 
exercise cau t ion in d r a w i n g adverse inferences w h e n the e x p l a n a t i o n for 
a d e f e n d a n t ' s si lence in the face of police q u e s t i o n i n g is t h a t he was 
following legal advice. 

75. T h e G o v e r n m e n t r e fe r red to t he i r submiss ions in r e sponse to the 
app l i can t s ' compla in t u n d e r Art ic le 6 § 1 of the Conven t ion . 

76. T h e C o u r t recalls t h a t t he g u a r a n t e e s in p a r a g r a p h 3 of Art icle 6 
a re specific aspec ts of the r ight to a fair h e a r i n g set out in p a r a g r a p h 1 
(see Rome and Davis c i ted above, § 59) . H a v i n g r e g a r d to its f inding on the 
app l i c an t s ' compla in t u n d e r Art ic le 6 § 1, t he C o u r t cons iders t h a t the 
issues which they ra ise from the s t a n d p o i n t of p a r a g r a p h 3 (b) a n d (c) 
a m o u n t in real i ty to a compla in t t h a t they did not receive a fair hea r ing . 
For t h a t reason , it concludes t h a t it is u n n e c e s s a r y to e x a m i n e t h e m . 

IV. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

77. Art ic le 41 of the C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or ihe Protocols 
thereto, and if the internal law of the High Contracting Parly concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 
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A. C o s t s a n d e x p e n s e s 

78. T h e applicants d id no t submi t any claim for pecun ia ry or non-
p e c u n i a r y d a m a g e . T h e y c la imed by way of costs and expenses the s u m of 
23,774.16 pounds s te r l ing (GBP) inclusive of va lue -added tax ("VAT") . 
T h e app l i c an t s ' c la im compr i s ed the fees cha rged by the two counsel w h o 
worked on the case (GBP 14,452.50) and the costs a n d expenses i ncu r r ed 
by Liber ty in process ing the appl ica t ion before the C o n v e n t i o n ins t i tu t ions 
( G B P 9,321.66). 

79. T h e G o v e r n m e n t d i s p u t e d the basis used by the app l i can t s for t he 
ca lcu la t ion of the i r Art ic le 41 c la im. In the i r submiss ion the fees c l a imed 
by counse l , as well as the e s t i m a t e d n u m b e r of hour s they devoted to the 
case , were too high. T h e y c o n t e n d e d t h a t an a w a r d of G B P 6,920 would 
r e p r e s e n t a m o r e r ea sonab le s u m in t he c i r c u m s t a n c e s . As to t he c la im 
m a d e on beha l f of Liber ty , t he G o v e r n m e n t proposed tha t this be 
r educed to G B P 3,550 in o rde r to reflect a m o r e real is t ic view of Liber ty ' s 
c o n t r i b u t i o n to the case . 

80. In t he G o v e r n m e n t ' s opinion a to ta l a m o u n t of G B P 10,500 would 
be an a p p r o p r i a t e award . 

8 1 . M a k i n g an a s s e s s m e n t on an equ i t ab l e basis , t he C o u r t awards the 
app l i can t s t he s u m of G B P 15,000, in add i t ion to any V A T t h a t may be 
payable . 

B. D e f a u l t i n t e r e s t 

82. Accord ing to t he in fo rma t ion available to the C o u r t , t he s t a t u t o r y 
r a t e of i n t e re s t appl icable in the U n i t e d K i n g d o m at t he d a t e of adop t ion 
of the p r e s e n t j u d g m e n t is 7.5% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t ha t t h e r e has b e e n a violat ion of Art ic le 6 § 1 of t he Conven t ion ; 

2. Holds t ha t the app l i c an t s ' compla in t u n d e r Art ic le 6 § 2 of t he 
Conven t i on does not give rise to any s e p a r a t e issue; 

3. Holds t h a t it is u n n e c e s s a r y to e x a m i n e the app l i c an t s ' compla in t 
u n d e r Ar t ic le 6 § 3 (b) and (c) of the Conven t ion , hav ing r ega rd to 
its conclusion on t he i r compla in t u n d e r Art ic le 6 § 1 of the 
Conven t ion ; 

4. Holds 
(a) t h a t the r e s p o n d e n t S t a t e is to pay the app l i can t s , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t becomes final accord ing 
to Ar t ic le 44 § 2 of the Conven t ion , for costs and expenses , G B P 15,000 
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(fifteen t h o u s a n d pounds s t e r l ing ) , in addi t ion to any va lue -added t a x 
t h a t m a y be cha rgeab l e ; 
(b) t h a t s imple in t e re s t at an a n n u a l r a t e of 7.5% shal l be payable 
from the expiry of t he above -men t ioned t h r e e m o n t h s un t i l s e t t l e m e n t ; 

5. Dismisses the r e m a i n d e r of t he app l i c an t s ' c la ims for j u s t sa t isfact ion. 

Done in Engl ish, and notified in wr i t i ng on 2 M a y 2000, p u r s u a n t to 
Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

S. D O L L É 

R e g i s t r a r 
J . -P . C O S T A 

P res iden t 
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SOMMAIRE' 

Déductions défavorables tirées par un jury du si lence d'un suspect 

Article 6 § 1 

Procès équitable - Procédure pénale - Droit de garder le silence - Déductions défavorables tirées 
par un jury du silence d'un suspect - Accès à un homme de loi au cours de l'interrogatoire de 
police initial - Lacunes de l'exposé du juge au jury - Absence de motifs - Distinction entre 
solidité de la condamnation et équité du procès 

* 
* * 

Les requérants, tous deux toxicomanes, lurent arrêtés parce qu'on les 
soupçonnait de fourniture d'héroïne. La police les avait observés en train de 
passer des objets à un voisin et découvrit de l'héroïne dans leur appartement. 
Bien que leur homme de loi eût estimé qu'ils donnaient des signes de manque, 
un médecin les jugea aptes à subir un interrogatoire. On les avertit qu'ils 
n'étaient pas obligés de dire quoi que ce soit mais que leur défense pourrait 
se trouver affaiblie s'ils ne mentionnaient pas un élément qu'ils invoqueraient 
par la suite devant le tribunal. Les requérants déclarèrent comprendre 
l'avertissement mais, sur le conseil de leur solicitor, décidèrent de ne répondre 
à aucune question. Lors de leur procès devant un jury, ils nièrent avoir fourni 
de l'héroïne et, lorsqu'on leur demanda quels objets ils avaient passés à leur 
voisin, ils indiquèrent qu'il s'agissait de cigarettes ou d'argent. Quand on leur 
demanda pourquoi ils n'avaient pas répondu aux questions de la police, ils 
déclarèrent avoir suivi le conseil de leur solicitor qui ne les considérait pas en 
état de répondre aux questions. Dans ses instructions au jury, le juge lui 
indiqua qu'il axait la faculté de tirer des conclusions défavorables aux 
requérants du fait qu'ils n'avaient pas mentionné au cours des interrogatoires 
de police les explications qu'ils avançaient au procès. Les deux requérants 
furent reconnus coupables et condamnés à une peine d'emprisonnement. La 
Cour d'appel rejeta leurs recours. Elle estima qu'il eut été souhaitable que le 
juge du fond indiquât au jury qu'il ne pouvait tirer du silence des requérants 
des conclusions défavorables que si, en dépit d'éléments invoqués pour 
expliquer ce silence, il concluait que celui-ci ne pouvait, par un simple 
raisonnement de bon sens, être attribué qu'au fait que les accuses n'avaient 
pas de réponse à donner ou pas de réponse qui résisterait à un contre-
interrogatoire. Toutefois, la Cour d'appel n'estima pas que cette lacune dans 
l'exposé du juge privait les condamnations de solidité, compte tenu du poids 
des autres éléments de preuve. 

1. Rédigé par le greffe, il ne lie pas la Cour 
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1. Article (i S 1 : la présente affaire se distingue par certains côtes de celle de 
John Murray c. Royaume-Uni. En particulier, les requérants ont déposé à leur 
procès, lequel se déroula devant un jury. Ces traits distinctifs et d'autres doivent 
être examines du point de vue de «l'ensemble des circonstances» de la cause. 
Les requérants n'avaient aucune obligation légale de coopérer avec la police et 
ne s'exposaient à aucune sanction pénale s'ils ne le faisaient pas; la question de 
savoir s'ils étaient assez lucides pour saisir les incidences de leur silence est une 
considération distincte qu'il y a lieu d'examiner du point de vue des instructions 
du juge sur la question. Le solicitor des requérants assista à l'intégralité des 
interrogatoires et le fait que les intéressés aient bénéficié de l'accès à des 
conseils juridiques doit passer pour une garantie particulièrement 
importante, mais il faut accorder le poids qui convient au fait que le solicitor 
avait conseillé aux prévenus de garder le silence, car il y avait peut-être à cela 
de bonnes raisons. Pour savoir si le juge y a accordé suffisamment de poids, il 
faut aussi se placer du point de vue de ses instructions. Il les a données en se 
conformant aux termes de l'instruction modèle pertinente à l'époque. La 
formule qu'il a employée ne reflète toutefois pas l'équilibre qu'il faut ménager 
entre le droit de garder le silence et les circonstances dans lesquelles des 
conclusions défavorables peuvent être tirées de celui-ci. Bien qu'il ait appelé 
l'attention du jury sur l'explication des requérants, les termes qu'il employa 
laissaient au jury la faculté de tirer des conclusions défavorables même s'il 
avait estimé l'explication plausible. Dans un souci d'équité, il eût fallu indiquer 
au jury qu'il pouvait tirer des conclusions en défaveur des requérants seulement 
s'il avait la conviction que l'on pouvait raisonnablement attribuer leur silence au 
fait qu'ils n'avaient pas de réponse à fournir ou aucune qui résisterait à un 
contre-interrogatoire. Une indication en ce sens était plus que «souhaitable». 
Dans l'affaire John Murray, un juge expérimenté était chargé dé juge r les faits, 
il devait motiver sa décision de tirer des conclusions et l'exercice du pouvoir 
d'appréciation était susceptible de recours devant les juridictions d'appel alors 
que ces garanties faisaient défaut en l'espèce. Il était donc encore plus 
impérieux de veiller à ce que le jury" fût correctement informé. Nonobstant 
l'existence d'autres garanties, l'omission du juge de restreindre encore 
davantage le pouvoir d'appréciation du jury était incompatible avec l'exercice 
par les requérants de leur droit de garder le silence. La procédure d'appel ne 
pouvait corriger ces déficiences car la Cour d'appel n'avait aucun moyen de 
vérifier si le silence des requérants avait ou non joué un rôle essentiel dans la 
décision du jury de les condamner. De plus, la Cour d'appel s'est souciée de la 
solidité de la condamnation des intéressés, non de l'équité de leur procès, et on 
ne saurait assimiler le point de savoir si dans un cas donné l'accusé a joui des 
droits de la défense qu'accorde l'article 6 de la Convention au constat que la 
condamnation des intéressés reposait sur des bases solides sans que la question 
de l'équité ait été examinée. Dans le cas présent, c'était au jury, instructions 
dûment données à l'appui, qu'il incombait de décider de tirer ou non du silence 
des requérants des conclusions en leur défaveur. En l'occurrence, le jury n'avait 
pas reçu les instructions qui convenaient et cette imperfection ne pouvait être 
redressée en appel. Les requérants n'ont donc pas bénéficié d'un procès 
équitable. 

Conclusion : violation (unanimité). 
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2. Article 6 §§ 2 et 3 b) et c) : la Cour conclut à l 'unanimité que le grief tiré de 
l'article 6 § 2 ne soulève pas de question distincte et qu'il n'y a pas lieu d'examiner 
ceux tirés de l'article 6 § 3 b) et c). 
Article 41 : octroi d'une somme pour frais et dépens. 

Jurisprudence citée par la Cour 

Edwards c. Royaume-Uni, arrêt du 16 décembre 1992, série A n" 247-B 
John Murray c. Royaume-Uni, arrêt du 8 février 1996, Recueil des arrêts et décisions 
1996-1 
Rowe et Davis c. Royaume-Uni [GC\, n" 28901/95, CEDH 2000-11 
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En l 'a f fa ire C o n d r o n c. R o y a u m e - U n i , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t en u n e c h a m b r e composée d e : 

M . J . -P. COSTA,président, 

Sir Nicolas BRATZA, 

M M . L. LOUCAIDES, 

P. K C R I S , 

W . F U H R M A N N , 

M " " ' H .S . G R E V E , 

M . K. TRA]A,juges, 

et de M N U ' S. D O L L É , greffière de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 25 janvier et 6 avril 

2000, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l'origine de l'affaire se trouve une r equê te (n" 35718/97) dirigée contre 

le Royaume-Uni de Grande-Bre tagne et d ' I r lande du Nord et dont un 

ressort issant ir landais, M . William Condron , et une ressort issante br i tan

nique, M ' N C Ka ren Condron («les r equé ran t s» ) , avaient saisi la Commission 

européenne des Droi ts de l 'Homme («la Commiss ion») le 13 novembre 1996 

en vertu de l 'ancien article 25 de la Convent ion de sauvegarde des Droits de 

l 'Homme et des Liber tés fondamenta les («la Convent ion») . 

2. Les r e q u é r a n t s é t a i en t r e p r é s e n t é s pa r M . J . W a d h a m , avocat 

e x e r ç a n t à L o n d r e s , le g o u v e r n e m e n t b r i t a n n i q u e («le G o u v e r n e m e n t » ) 

pa r son a g e n t , M . C . W h o m e r s l e y , du m i n i s t è r e des Affaires é t r a n g è r e s et 

du C o m m o n w e a l t h , L o n d r e s . 

3. Les r e q u é r a n t s a l l égua ien t avoir é té pr ivés d ' un procès équ i t ab le du 

lait q u e le j u g e du fond avai t laissé au j u r y la faculté de t i r e r du silence des 

in té ressés p e n d a n t les i n t e r r o g a t o i r e s de police des déduc t ions en l eu r 

défaveur . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e en v igueu r du Protocole n° 11 à la C o n v e n t i o n (ar t ic le 5 § 2 du 

Protocole n" 11). 

5. La r e q u ê t e a é té a t t r i b u é e à la t r o i s i ème sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t de la C o u r ) . Au sein de celle-ci, la c h a m b r e 

c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é té 

cons t i tuée c o n f o r m é m e n t à l ' a r t ic le 26 § 1 du r è g l e m e n t . 

6. P a r u n e décis ion du 7 s e p t e m b r e 1999, la c h a m b r e l'a déc la rée 

r ecevab le 1 . 

1. Noie du greffe : la décision de la Cour est disponible au greffe. 
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7. Les r e q u é r a n t s et le G o u v e r n e m e n t ont déposé des observa t ions sur 

le fond (ar t ic le 59 § 1 du r è g l e m e n t ) . 

8. U n e aud ience s'est dé rou l ée en public au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 25 j a n v i e r 2000 (ar t ic le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . G. WHOMER.SLEY, m in i s t è r e des Affaires 

é t r a n g è r e s et du C o m m o n w e a l t h , 

D. PANNICK QC, 

M . SHAVV, 

M " " ' S . CHAKRABATI, m i n i s t è r e de l ' In té r i eu r , 

M . I. C H I S H O L M , min i s t è r e de l ' In té r i eu r , 

agent, 

conseils, 

conseillers ; 

- pour les requérants 

M M . B . EMMERSON, 

A. J E N N I N G S , 

M " " 5 P . KAUFMAN, 

M . C U N N E E N , 

conseils, 

solicitor. 

La C o u r a e n t e n d u en leurs déc l a ra t ions M M . E m m e r s o n et Pannick . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. L e s r é q u i s i t i o n s c o n t r e l e s r e q u é r a n t s 

9. Les r e q u é r a n t s se r econna i s sen t l 'un et l ' au t r e h é r o ï n o m a n e s . Avant 

d ' ê t r e c o n d a m n é s pour infract ions à la légis la t ion sur les s tupé f i an t s , ils 

r és ida ien t au 51 Cub i t t H o u s e , g r a n d e n s e m b l e d ' h a b i t a t i o n s à loyer 

m o d é r é d a n s le sud de Londres . Dans l ' a p p a r t e m e n t mi toyen , le 

n u m é r o 50, vivait un c e r t a i n J a m e s C u r t i s . M. C u r t i s fut lui aussi inculpé 

des m ê m e s infract ions que les r e q u é r a n t s , à savoir fou rn i tu re d ' hé ro ïne et 

possession d ' hé ro ïne d a n s l ' i n ten t ion d 'en fournir , mais fut a c q u i t t é . 

10. Selon l ' accusa t ion , les r e q u é r a n t s p r é p a r a i e n t des p a q u e t s (des 

doses individuel les) d ' hé ro ïne des t inés à la ven te et les passa ien t à 

M. C u r t i s l o r sque celui-ci f rappai t à la f enê t re se t r ouvan t à l ' a r r i è re de 

leur a p p a r t e m e n t dès qu' i l avait un a c q u é r e u r . L 'accusa t ion a l légua i t que 

les p a q u e t s é t a i en t t r a n s m i s du balcon de l ' a p p a r t e m e n t 51 à q u e l q u ' u n 
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qu i se pencha i t par la f enê t re à l ' a r r iè re de l ' a p p a r t e m e n t 50. M. C u r t i s les 

vendai t a lors à des p e r s o n n e s venues d a n s son l o g e m e n t . 

11. La police observa les r e q u é r a n t s et M . C u r t i s d u 24 a u 28 avril 1995 

et fit un e n r e g i s t r e m e n t vidéo à p a r t i r du 25 avril . L 'on y vit les r e q u é r a n t s 

passe r d i f férents objets à M. C u r t i s , dont une boute i l le en p la s t ique qu i 

devai t servir pour fumer du crack et du pap ie r a r g e n t é pour fumer de 

l 'héro ïne . L 'accusa t ion déc l a r a q u e , le 26 avril 1995, un h o m m e fut 

a p e r ç u à la fenê t re se t r o u v a n t à l ' a r r i è re de l ' a p p a r t e m e n t 50 en t ra in 

de r e m e t t r e u n objet r e s s e m b l a n t à u n p a q u e t de c i g a r e t t e s à la 

r e q u é r a n t e qu i é ta i t sur son balcon. Elle e n t r a clans son l ogemen t , en 

ressor t i t et r e s t i t u a le p a q u e t à cet h o m m e . 

12. Les r e q u é r a n t s furen t a r r ê t é s le 28 avril 1995 à 12 h 45 . D a n s leur 

a p p a r t e m e n t , l 'on découvr i t seize p a q u e t s d ' hé ro ïne pe san t e n t r e 0,07 et 

0,09 g et u n e a u t r e q u a n t i t é d ' hé ro ïne p e s a n t 1,19 g. Selon l ' accusat ion , 

u n e feuille de polyé thylène t rouvée d a n s l ' a p p a r t e m e n t avai t aussi servi à 

faire des p a q u e t s . 

B. L ' i n t e r r o g a t o i r e d e p o l i c e 

13. Le 29 avril 1995 à 10 h 40, le solicitor des r e q u é r a n t s , M. De lbourgo , 

no t a que le r e q u é r a n t , qui s embla i t c o m m e n c e r à ê t r e en é t a t de m a n q u e , 

n ' é t a i t pas a p t e à subir un i n t e r r o g a t o i r e . Toutefo is , ap r è s l 'avoir e x a m i n é 

de dix à qu inze m i n u t e s , le c o n t r ô l e u r médica l a t t a c h é à la police, le 

d o c t e u r You l t en , déc l a r a l ' in té ressé a p t e à subir l ' i n t e r roga to i r e . D a n s 

son r a p p o r t , le m é d e c i n no t a q u e le r e q u é r a n t é ta i t un t ox i comane avec 

des s y m p t ô m e s et des s ignes de m a n q u e mais qu ' i l avait l 'espri t clair et 

é ta i t capab le de r é p o n d r e à des ques t i ons . Le m é d e c i n c o n s t a t a aussi chez 

la r e q u é r a n t e des s y m p t ô m e s de m a n q u e mais e s t i m a qu 'e l le avait l 'espri t 

clair et pouvai t r é p o n d r e à des q u e s t i o n s . 

14. Il ressor t du procès-verbal des i n t e r r o g a t o i r e s du r e q u é r a n t q u e 

M. D e l b o u r g o c ra igna i t q u e ses cl ients fussent inap tes à subir un 

i n t e r r o g a t o i r e et d é s e m p a r é s . Le solicitor avait en pa r t i cu l i e r eu du mal à 

o b t e n i r q u e la r e q u é r a n t e se c o n c e n t r â t sur ce qu ' i l lui d isai t . 

15. Les r e q u é r a n t s furent i n t e r rogés s é p a r é m e n t en p r é s e n c e de l eu r 

solicitor. La police leur i nd iqua à tous les d e u x ce qu i suit : 

« Vous n'êtes pas oblige de dire quoi que ce soit, mais sachez que votre défense pourra 

se trouver affaiblie si lors de votre interrogatoire vous ne mentionnez pas un élément 

que vous invoquerez par la suite devant le tribunal. Ce cjLie vous direz pourra être retenu 

contre vous. » 

16. Les r e q u é r a n t s d é c l a r è r e n t c o m p r e n d r e l ' ave r t i s s emen t . La police 

leur i nd iqua q u e si au cours de l ' i n t e r roga to i r e ils ne se s en t a i en t pas bien, 

ils deva ien t le d i re et l ' i n t e r roga to i r e se ra i t i n t e r r o m p u . A a u c u n ins tan t 

ils ne firent de d e m a n d e en ce sens , m ê m e si à un m o m e n t d o n n é le solicitor 
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di t à p ropos du r e q u é r a n t qu' i l y a u r a i t p e u t - ê t r e lieu de le faire. Le 

r e q u é r a n t a toutefois e x p r e s s é m e n t ind iqué ne pas s o u h a i t e r une 

i n t e r r u p t i o n de l ' i n t e r roga to i r e . 

17. Invi tés à exp l ique r ce qu ' i ls fa isaient q u a n d ils é c h a n g e a i e n t des 

objets avec l ' a p p a r t e m e n t 50, les r e q u é r a n t s se c o n t e n t è r e n t de r é p o n d r e 

« p a s de c o m m e n t a i r e » . 

C. La d é f e n s e d e s r e q u é r a n t s 

18. Le procès des r e q u é r a n t s se d é r o u l a d u 16 oc tob re au 2 n o v e m b r e 

1995 devan t un j u r y à la Crown Court de Kings ton . Ils bénéf ic ia ient l 'un et 

l ' au t r e de l ' ass is tance d 'un conseil . Lors d ' une a u d i e n c e p r é p a r a t o i r e , 

celui-ci p la ida que l 'on ne pouvai t faire é t a t des i n t e r r o g a t o i r e s devan t le 

j u r y pa rce qu ' i l s s ' é ta ien t dé rou lé s alors que les in t é res sés é t a i en t en é t a t 

de m a n q u e . Le solicitor, M. De lbou rgo , a t t e s t a avoir eu la f e rme convict ion 

q u e les r e q u é r a n t s ne deva ien t ni l 'un ni l ' au t r e se l ancer d a n s u n 

i n t e r r o g a t o i r e qui r i squa i t de se révéler long vu leur é t a t . Le j u g e observa 

toutefois q u e le m é d e c i n les avait cons idérés c o m m e a p t e s à sub i r un 

i n t e r r o g a t o i r e , qu ' i l s ava ien t l 'espri t clair et é t a i en t capab les de r é p o n d r e 

à des ques t ions et q u ' e u x - m ê m e s ava ien t tous d e u x di t , en r éponse à des 

ques t i ons d i rec tes , qu ' i l s c o m p r e n a i e n t les accusa t ions d i r igées con t r e eux 

et ce à quoi ils s ' exposa ient s'ils ne r é p o n d a i e n t pas aux ques t i ons . Le j u g e 

e s t i m a donc que M. D e l b o u r g o avait fait e r r e u r lorsqu' i l avait cons idéré 

les r e q u é r a n t s c o m m e inap t e s à subir un i n t e r r o g a t o i r e ; il a u t o r i s a donc à 

ve r se r les p rocès -verbaux des i n t e r roga to i r e s au doss ier . Il re leva en o u t r e 

q u e ceux-ci ava ien t é t é brefs e t n ' ava ien t pas é t é m e n é s de m a n i è r e 

coerci t ive. Il a jouta q u ' e n tou t cas la d e m a n d e t e n d a n t à leur exclusion 

c o m m e preuve é ta i t p r é m a t u r é e pu i sque les accusés n 'ava ient pas 

déposé , de sor te q u e l 'on ne savait pas au j u s t e que l s faits la défense 

allai t invoquer et qu ' e l l e a u r a i t dû en tou te logique s ignaler . D 'a i l l eurs , 

c ' é ta i t au j u r y , m u n i des ins t ruc t ions a d é q u a t e s , qu ' i l incombai t de se 

p rononce r . 

19. Les r e q u é r a n t s d é p o s è r e n t au p r o c è s ; ils d é c l a r è r e n t q u e l 'héroïne 

qu i avai t é té t rouvée d a n s l ' a p p a r t e m e n t é ta i t d e s t i n é e à leur u sage 

pe r sonne l et q u e le r e q u é r a n t l 'avait a c h e t é e en v rac le soir p r é c é d a n t 

l eu r a r r e s t a t i o n . Ils i n d i q u è r e n t q u e la feuille de po lyé thy lène avai t é t é 

p lacée là pa r la police a p r è s qu ' i l s e u r e n t é té e m m e n é s au c o m m i s s a r i a t . 

Lo r squ 'on les i n t e r r o g e a sur l ' incident en r eg i s t r é le 26 avril 1995 où l 'on 

voyait la r e q u é r a n t e recevoir un p a q u e t de l 'occupant de l ' a p p a r t e m e n t 50 

puis le lui r e t o u r n e r , les r e q u é r a n t s fourn i ren t des expl ica t ions qu ' i ls 

n ' ava ien t pas d o n n é e s à la police lors de leur i n t e r r o g a t o i r e . Le 

r e q u é r a n t déc la ra q u e de la d r o g u e n 'ava i t j amais circulé e n t r e les 

a p p a r t e m e n t s et q u e le p a q u e t en ques t i on c o n t e n a i t soit des c iga r e t t e s 
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soit de l ' a rgen t ; la r e q u é r a n t e déc l a r a qu' i l s 'é ta i t agi d 'un s imple échange 

de p a q u e t de c i g a r e t t e s . Les o c c u p a n t s des d e u x l o g e m e n t s se se ra ien t 

passé d ' a u t r e s objets de ce t t e m a n i è r e car c 'é tai t plus facile q u e d 'avoir à 

e m p r u n t e r le pas sage se t rouvan t devan t c h a q u e a p p a r t e m e n t . 

20. Lors de sa dépos i t ion au procès , le coaccusé des r e q u é r a n t s , 

M. C u r t i s , déc la ra qu ' i l s ne lui ava ien t j a m a i s fourni d ' hé ro ïne . Il 

conf i rma le réci t q u e les in té ressés ava ien t fait de leur a m i t i é avec lui et 

de ses f r é q u e n t s e m p r u n t s qui s ' opé ra i en t p a r le balcon. Lorsqu ' i l avai t é t é 

a r r ê t é , on lui avait s ignalé qu ' i l ne p o u r r a i t ê t r e l ibéré sous cau t ion , ce qu i 

l 'avait mis en colère et , « p o u r e m b ê t e r le m o n d e » , il avait décidé qu' i l 

n ' a ide ra i t pas la police en r é p o n d a n t à ses ques t i ons . 

2 1 . A la ques t i on de savoir pou rquo i ils n ' ava ien t fait aucun 

c o m m e n t a i r e en r é p o n s e a u x ques t i ons de la police p e n d a n t leur 

i n t e r r o g a t o i r e , les r e q u é r a n t s i n d i q u è r e n t l 'un et l ' au t r e q u e leursolicitor, 

lequel ne les croyait pas ap t e s à subir un i n t e r r o g a t o i r e du fait qu' i ls 

é t a i en t en m a n q u e d ' hé ro ïne , les avai t convaincus . 

D . I n s t r u c t i o n s du j u g e au j u r y 

22. D a n s son exposé , le j u g e ind iqua au jury qu ' i l avait la faculté de 

t i r e r des conclusions du si lence des r e q u é r a n t s : 

«J'en viens à un nouvel clément de notre législation (...) La loi permettait aux accusés 

de ne pas mentionner certains faits lorsque la police leur a posé des questions à ce sujet 

lors de l 'interrogatoire. Dans le passé, cela n'aurait en aucune manière pu constituer 

une preuve à retenir contre eux, mais il est désormais possible de le faire bien qu'il 

vous appart ienne de juger si vous retenez en effet ce silence contre eux. 

Dans sa déposition, [le requérant] a fourni une explication quant au paquet de 

cigarettes qu'ils se sont fait passer, paquet qui fait l'objet du chef d'accusation I. (...) 

D'abord, il aurait pu s'agir de cigarettes comme d'argent. L'intéressé vous a aussi dit 

dans sa déposition : «Il n'est jamais passé de la drogue de nos mains à Curt is» . Il admet 

qu'il n'a rien dit à ce propos lorsqu'on l'a interroge moyennant un avertissement avant 

son inculpation (...) 

J 'en arrive à [la requérante] parce qu'elle a invoqué dans sa propre déposition le fait 

qu'elle avait demandé des cigarettes et qu'on lui a passé un paquet, qu'elle a pris 

quelques cigarettes puis redonné le paquet. Elle admet n'avoir pas fait état de cela 

lorsqu'on l'a interrogée moyennant un avertissement avant son inculpation (...) De 

même, lors de son interrogatoire, [la requérante] fut interrogée sur une autre 

question, et j ' aborde ce point parce que dans sa déposition elle a invoqué le fait que le 

26 avril à 11 h 30, un peu avant l'incident du paquet de cigarettes, elle a remis à Curtis 

un «chewing-gum collant» (...) Là encore, elle n'a pas mentionné le chewing-gum (...) 

Au cours de sa déposition, elle déclare vous avoir dit que de son balcon ne se déroulaient 

que d'innocents échanges entre voisins d'objets courants et elle admet qu'elle n'a jamais 

mentionné ces faits à la police (...) 

Selon les réquisitions du procureur, Mesdames et Messieurs les jurés , (et c'est à vous 

déjuger si cela vous aide à vous faire votre propre jugement en vue d'un verdict) dans les 
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circonstances, au moment où les accuses ont été interrogés sur ces questions, ils 

devaient en bonne logique mentionner ce qu'ils ont dit au tribunal. Les accusés ont 

expliqué que s'ils ont répondu par «pas de commentaire» - c'est ce qu'ils ont dit en 

substance parce que bien sûr ils se sont exprimés avec plus de détails - les 

[requérants] ont déclaré qu'ils avaient des symptômes de manque et ont suivi le 

conseil de M. Delbourgo, leur soliciter, qui, voyant qu'ils souffraient de ces symptômes, 

leur conseilla de ne pas répondre aux questions parce que d'après ce qu'il venait, ils 

n'étaient pas aptes à subir des interrogatoires en dépit de la position connue qu'avait 

exprimée le CMAP — il faut entendre par-là le contrôleur médical attaché à la police ; il 

s'agit en fait d'un médecin qui se rend dans les commissariats pour s'occuper des 

problèmes de ce genre (...) 

La loi (...) vous permet de tirer les conclusions qui vous paraissent légitimes du fait 

que les accusés n'ont pas mentionné dans leurs interrogatoires respectifs les points que 

j'ai signalés. Dans chaque cas, ces éléments n'entrent en ligne de compte que pour les 

chefs d'accusation pesant sur l'accusé concerné. Vous n'avez pas à les retenir contre lui 

ou contre elle. C'est à vous de décider s'il est légitime de le faire. L'omission de 

mentionner ces éléments lois de l 'interrogatoire ne peut en soi prouver la 

culpabilité mais, selon les circonstances, vous pouvez retenir cette omission contre lui 

ou contre elle lorsque vous vous prononcerez sur la culpabilité. Vous devez décider si, 

dans les circonstances existant au moment de l 'interrogatoire, les éléments dont il s'agit 

étaient de ceux que l'accusé devait en toute logique mentionner alors. Mesdames et 

Messieurs les jurés, c'est tout ce que j ' a i à vous dire de la loi à ce stade.» 

E. La c o n d a m n a t i o n e t l 'appel d e s r e q u é r a n t s 

2 3 . Les r e q u é r a n t s furent l 'un et l ' au t r e r e c o n n u s coupab les , pa r u n e 

major i té de neuf voix con t re une , d ' impl ica t ion d a n s la fourn i tu re 

d ' hé ro ïne et de possession d ' hé ro ïne d a n s l ' in ten t ion d 'en fournir . Le 

r e q u é r a n t fut c o n d a m n é à q u a t r e ans d ' e m p r i s o n n e m e n t au to ta l , la 

r e q u é r a n t e à t rois ans . J a m e s C u r t i s , l eur coaccusé , fut a c q u i t t é sur les 

deux chefs. 

24. Les r e q u é r a n t s sa i s i ren t la C o u r d ' appe l (Court o/Appeal) de deux 

moyens p r i n c i p a u x : le fait q u e les i n t e r r o g a t o i r e s de police a ien t é t é 

versés au doss ier et la t e n e u r des ins t ruc t ions du j u g e au j u ry . 

25. Le conseil des r e q u é r a n t s sou t in t devan t la C o u r d ' appe l q u e le 

j u g e du fond a u r a i t dû exclure les i n t e r r o g a t o i r e s où les r e q u é r a n t s 

ava ien t déc la ré « p a s de c o m m e n t a i r e » , car les in t é res sés ava ien t en cela 

suivi f idè lement le conseil h o n n ê t e de leur solicitor. La C o u r d ' appe l releva 

les p r o b l è m e s q u e posai t cet a r g u m e n t d a n s les cas où des solicitors 

consei l la ient à leurs c l ients , pa r s t r a t ég i e ou m a l h o n n ê t e t é , de refuser de 

r é p o n d r e à des q u e s t i o n s ; le point clé é ta i t de savoir quel le ra ison 

subject ive avai t a m e n é les in t é res sés à ne pas r é p o n d r e . La C o u r d ' appe l 

poursu iv i t en d i san t q u e le j u g e , c o m p é t e n t p o u r l ' é t ab l i s semen t des faits 

lois de l 'audience p r é p a r a t o i r e (voir dire), axait à juste t i t re décidé de 

ve r se r au doss ier le procès-verbal des i n t e r r o g a t o i r e s . 
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26. La C o u r d ' appe l r epoussa l ' a r g u m e n t d ' a p r è s lequel le j u g e du fond 

avai t c r r o n é m e n t au to r i s é le j u r y à t i r e r des conclusions défavorables aux 

r e q u é r a n t s d u fait qu ' i l s n ' ava ien t pas r é p o n d u aux q u e s t i o n s qui leur 

ava ien t é té posées lors de l ' i n t e r roga to i r e . Lord Justice S t u a r t - S m i t h 

déc la ra sur ce point : 

«(...) les deux [requérants] savaient que le contrôleur médical at taché à la police 

avait certifié qu'ils étaient aptes à subir un interrogatoire et donc que l'avis médical 

différait de celui de leur soliciter. Celui-ci les avait clairement avertis que s'ils ne 

mentionnaient pas certains faits concrets à l 'interrogatoire projeté, cela pourrait leur 

être reproché si l'affaire venait en justice. Ils ont compris cette mise en garde ; leur 

soliciter leur a aussi clairement dit que c'était à eux de choisir. Au début de 

l 'interrogatoire, ils reçurent l'un comme l'autre l'avertissement tel qu'il était alors 

prévu. (...) Ils ont tous les deux indiqué qu'ils comprenaient cet avertissement. L'on a 

dit à l'un comme à l'autre que s'ils se sentaient mal pendant l 'interrogatoire, ils 

pouvaient le signaler au policier qui pourrait interrompre celui-ci. Dans ces conditions, 

le juge du fond était en droit de considérer que si les [requérants] avaient une 

explication innocente à donner aux éléments à charge sur lesquels on les interrogeait 

précisément, ils l 'auraient indiquée.» 

27. La C o u r d ' appe l e x a m i n a ensu i t e la c r i t ique q u e les r e q u é r a n t s 

e x p r i m a i e n t à l ' encont re du r é s u m é du j u g e du fond d a n s la m e s u r e où 

celui-ci avait omis de r a p p e l e r au j u r y qu '« il ne pouvai t t i r e r de conclusions 

défavorables que si, en dépi t d ' é l é m e n t s invoqués pour exp l ique r pourquo i 

l ' in té ressé n 'avai t pas m e n t i o n n é les é l é m e n t s p e r t i n e n t s (ou, d 'a i l leurs , en 

l ' absence de tels é l é m e n t s ) , il concluai t ne pouvoir r a i s o n n a b l e m e n t 

i m p u t e r pare i l le omiss ion q u ' a u fait que les a p p e l a n t s deva ien t avoir forgé 

les é l é m e n t s de p reuve de t o u t e pièce e t a p r è s c o u p ». Se r é fé ran t au dicta d e 

Lord Taylor , le p r é s iden t de la C o u r d ' appe l , d a n s l 'affaire R. v. Cowan 

(Queen's Bench Reports 1996, p . 373) ( p a r a g r a p h e 33 c i -dessous) , la C o u r 

d ' appe l e s t i m a qu ' i l eût é té souha i t ab l e q u e le j u g e du fond d o n n â t au j u r y 

des ins t ruc t ions d a n s le sens q u e voici : 

«Si, en dépit d 'éléments que l'accusé invoque pour expliquer son silence D U en 

l'absence de tels éléments, le jury conclut que le silence ne peut, par un simple 

raisonnement de bon sens, être attribué qu'au lait que le défendeur n'a pas de réponse 

à donner ou pas de réponse qui résisterait à un contre-interrogatoire, il peut en tirer des 

déductions en défaveur de l'intéressé.» 

28. La C o u r d ' appe l ne vit toutefois pas d a n s ce t t e l acune d e l 'exposé 

du j u g e une ra ison de p e n s e r q u e les c o n d a m n a t i o n s n ' ava ien t pas de base 

solide, c o m p t e t enu du poids des a u t r e s é l é m e n t s de p reuve . Lord Justice 

S t u a r t - S m i t h exp l iqua à cet égard : 

«Nous avons déjà fait état des éléments substantiels, presque écrasants, prouvant la 

fourniture de drogue qui ressortent de ce que l'on a trouve dans le logement des 

[requérants] . Même s'il n'y avait pas de balance, tous les autres attributs de la fourniture 

de drogue étaient réunis. Tous les membres du jury à l'exception d'un seul ont été amenés 

à rejeter l'explication (pic les [requérants] ont donnée des faits observés par la police, faits 

cpti pour la plupart lurent enregistrés sur vidéocassette, de la présence des emballages 
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clans l 'appartement de Curtis et du dispositif de sécurité élaboré trouvé dans celui des 

[requérants] . L'acquittement de Curtis montre que le jury a tenu pour insignifiant 

l'élément de preuve que constituent les interrogatoires. Curtis n'a pas lui non plus 

répondu aux questions qui lui furent posées lors de son interrogatoire. » 

29. P a r un a r r ê t r e n d u le 17 oc tobre 1996, la C o u r d ' appe l d é b o u t a les 
r e q u é r a n t s . 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. La loi d e 1 9 9 4 s u r la j u s t i c e p é n a l e e t l 'ordre p u b l i c 

30. L 'a r t i c le 34 de la loi de 1994 sur la jus t i ce péna le et l 'ordre public 
dispose : 

«1. Il sera fait application du paragraphe 2 dans tous les cas où, au cours d'une 

procédure diligentée à rencontre d'une personne accusée d'une infraction, il est 

démontré que cette personne : 

a) a omis, au cours de la période précédant son inculpation, de mentionner - après 

avoir été mise en garde - lors de son interrogatoire par un policier tentant d'établir 

l'existence de l'infraction ou l'identité de son auteur, tout fait qui viendrait à l'appui de 

sa défense au cours de cette procédure; ou 

(...) 

a omis (...) de mentionner un fait de cette nature, qu'elle aurait dû en toute logique 
signaler au vu des conditions dans lesquelles elle a été ainsi interrogée, inculpée ou 
aviser. 

2. Dans les cas d'application du présent paragraphe 

(...) 

c) le tribunal chargé de déterminer s'il y a lieu de renvoyer l'affaire en jugement ; et 

d) le tribunal ou le jury charge de déterminer si l'accusé est coupable des laits qui lui 

sont reprochés, 

peuvent tirer de cette omission les conclusions qui semblent légitimes. 

!i Sur décision du tribunal, tout élément de preuve de nature à établir une telle 

omission peut être présenté avant ou après un élément tendant à prouver le fait que 

l'accusé aurait omis de mentionner. 

(•••)» 

L'ar t ic le 35 §§ 2 et 3 est ainsi l ibel lé : 

«2. Dans les cas d'application du présent paragraphe, après audition des témoins à 

charge, le tribunal doit s'assurer (dans le cas d'une procédure sur acte d'accusation, 

en présence du jury) que l'accusé a conscience qu'est arrive le moment où peuvent 

être recueillies les dépositions à décharge et qu'il peut, s'il le souhaite, déposer et 

que, s'il choisit de ne pas déposer ou s'il refuse sans motif sérieux de répondre aux 

questions après avoir prêté serment, le tribunal ou le jury pourra tirer de ce relus de 

déposer ou, sans motif sérieux, de répondre aux questions, les conclusions qui 

semblent légitimes. 



ARRÊT CONDRON c. ROYAUME-UNI 45 

3. Dans les cas d'application du présent paragraphe, le tribunal ou le jury chargé de 

déterminer si l'accusé est coupable des faits qui lui sont reprochés peut tirer de ce refus 

de déposer ou de ce refus, sans motif sérieux, de répondre à telle ou telle question, les 

conclusions qui semblent légitimes.» 

L 'a r t ic le 38 § 3 a joute q u e : 

«Nul ne sera (...) reconnu coupable d'une infraction à partir des seules conclusions 

tirées d'une omission ou d 'un refus tels que mentionnés à l'article 34 § 2 (...) » 

3 1 . Des indica t ions q u a n t aux ins t ruc t ions q u e le j u g e doit d o n n e r au 

j u r y d a n s le cad re de l 'ar t icle 35 de la loi de 1994 sur la j u s t i c e péna le et 

l 'o rdre public figurent d a n s les ins t ruc t ions modè le s de la commiss ion des 

é t u d e s jud ic i a i r e s (Judicial Studies Board) et d a n s les dicta de Lord Taylor , 

p ré s iden t d e la C o u r d ' appe l , d a n s l 'affaire R. v. Cowan (Criminal Appeal 

Reports 1996, vol. 1, p. 1). La C o u r d ' appe l a conf i rmé en l 'espèce la 

p e r t i n e n c e de ces dicta p o u r les ins t ruc t ions d o n n é e s en appl ica t ion de 

l 'ar t icle 34 de la m ê m e loi. 

32. Les ins t ruc t ions de la commiss ion des é t u d e s jud ic i a i r e s au 

m o m e n t où la C o u r d ' appe l a e x a m i n é l 'appel du r e q u é r a n t é t a i e n t ainsi 

l ibellées : 

«S'il a omis de mentionner (...) lorsqu'il lut interrogé, décidez si, au vu des conditions 

existant à ce moment-là, c'était un lait qu'il eût dû en toute logique signaler. 

La loi vous autorise à tirer les conclusions qui paraissent légitimes de son omission de 

mentionner ce fait à ce moment-là. Vous n'avez pas à la retenir contre lui. C'est à vous 

qu'il appartient de décider s'il est légitime de le faire. L'omission de mentionner ce fait 

au moment concerné ne peut en soi prouver la culpabilité mais, selon les circonstances, 

vous pouvez retenir celte omission contre lui lorsque vous décidez s'il est coupable, c'est-

à-dire prendre en compte ce fait comme venant renforcer les éléments à charge. C'est à 

vous cpi'il appartient de dire s'il est équitable de le faire.» 

33 . Les dicta de Lord Tay lor d i sen t ceci : 

«Nous estimons que les instructions modèles constituent de manière générale un 

guide sensé. Il peut se révéler nécessaire de les adapter aux circonstances particulières 

d'un cas donné. Mais elles comportent certaines caractéristiques essentielles que nous 

souhaiterions met t re en évidence: 

1. Le juge doit dire au jury que la charge de la preuve continue de peser sur 

l'accusation d'un bout à l 'autre de la procédure et indiquer quel est le niveau de preuve 

requis. 

2. Le juge doit bien faire comprendre au jury que l'accusé a le droit de garder le 

silence. C'est son droit et son choix. 

3. Une déduction tirée de l'omission de déposer ne saurait en soi prouver la 

culpabilité. L'article 38 § 3 de la loi le dit expressément. 

4. Le jury doit donc avoir la conviction que l'accusation a établi des charges sérieuses 

avant de tirer des conclusions du silence. Certes, le juge doit avoir pensé ainsi, sinon la 

question de savoir si l'accusé devait déposer ne se serait pas posée. Mais le jury peut ne 

pas ajouter foi aux témoins dont le juge a considéré la déposition comme suffisante pour 

constituer un commencement de preuve. Il faut donc bien faire comprendre au jury qu'il 
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doit estimer qu'il existe des charges sérieuses avant de tirer du silence de l'accusé des 

conclusions en sa défaveur. 

5. Si en dépit de tout élément de preuve que l'accusé invoque pour expliquer son 

silence ou en l'absence d'élément de celte nature, le jury conclut que le silence de 

l'accusé ne peut, par un simple raisonnement de bon sens, cire imputé qu'au fait qu'il 

n'a pas de réponse à fournir ou pas de réponses qui résisteraient à un contre-

interrogatoire, le jury peut tirer des conclusions en sa défaveur.» 

34. A c t u e l l e m e n t , les in s t ruc t ions modè le s p o u r l 'ar t icle 34, mises à 

j o u r en m a i 1999 à la l umiè r e des a r r ê t s de la C o u r d ' appe l d a n s l 'affaire 

R. v. Argent (Criminal Appeal Reports 1997, p. 27) et en l 'espèce, sont ainsi 

l ibellées : 

« [Lors de son arrestation, et au début de chaque interrogatoire], le présent 

défendeur a été averti; on lui a dit qu'il n'avait pas besoin de dire quoi que ce soit mais 

qu'il pouvait compromettre sa défense s'il ne mentionnait pas, lors de son 

interrogatoire, un élément qu'il invoquerait ultérieurement au banc tics accusés, fout 

ce qu'il dit pourra être retenu contre lui. 

Pour sa défense, l'accusé a invoqué ]...] (indiquer ici précisément le(s) Jait(s) au(x)(/uel(s) les 

présentes instructions s'appliquent). Mais [selon les réquisitions], [il admet] qu'il ne l'a pas 

mentionné [lors de son interrogatoire avant son inculpai ion ] |lors de son inculpation] 

[lorsqu'il a été officiellement avisé cpi'il risquait des poursuites pénales]. 

Selon les réquisitions du procureur, dans ces conditions, et eu égard à l 'avertissement 

qui lui a été donné, si ce lait avait été réel, il l'aurait en toute logique mentionné à ce 

stade ; comme il ne l'a pas mentionné, vous pouvez en conclure [qu'il l'a inventé/adapté 

aux réquisitions/a estimé qu'il ne résisterait pas à l 'examen]. 

Si vous avez la certitude qu'il n'a pas mentionné ce fait [...] lorsqu'il a été [inculpé] 

[interrogé] [avisé], c'est II vous cpi'il appartient de décider si dans les circonstances c'est 

un fait qu'il aurait en toute logique dû mentionner à ce moment-là. Si tel est le cas, la loi 

VOUS permet de tirer de celle omission les conclusions qui vous semblent légitimes. 

Pareille omission [...] ne saurait à elle seule prouver la culpabilité. Mais si vous avez la 

certitude que tout à fait indépendamment de cette omission, des charges sérieuses 

pèsent sur lui, vous êtes en droit d'en tenir compte pour déterminer si sa déposition à 
ce propos est sincère, c'est-à-dire cpie vous pouvez y voir un élément venant renforcer les 

réquisitions. Vous n'êtes pas obligés de le faire. C'est à vous qu'il appartient de dire s'il 

est équitable de le faire. 

[Vous disposez d'éléments sur la base desquels l'avocat de l'accusé vous invite à ne 

pas retenir contre celui-ci son omission de mentionner ce l'ail quand il en avait la 

possibilité. Cet élément esl le suivant [...]. Si vous pensez que c'est là une raison pour 

laquelle vous ne devriez pas retenir l'omission de l'accusé contre lui, ne le faites pas. En 

revanche, si cela ne constitue pas selon vous une explication satisfaisante et si vous avez 

la certitude que la véritable raison de cette omission de mentionner ce fait est que 
l'accusé n'avait à ce moment-là aucune explication innocente à offrir pour cet aspect 

de la cause, vous pouvez le retenir contre lui.] » 

35 . D a n s l 'affaire R. v. Argent, la C o u r d ' appe l a conf i rmé q u e le conseil 

d 'un avocat est une c i rcons tance que le j u r y doit p r e n d r e en c o m p t e . Elle a 

exp l iqué q u e six condi t ions doivent ê t r e r éun ies pour q u e des conclusions 
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pu i ssen t ê t r e t i r ées en appl ica t ion de l 'ar t ic le 34 de la loi de 1994. Q u a n t à 

la s ix ième de ces condi t ions , Lord B i n g h a m , p rés iden t de la C o u r d ' appe l , 

a déc la ré ceci : 

«La sixième condition est que l'appelant n'a pas mentionné un tait que dans les 

circonstances existant à ce moment-là l'accusé aurait dû en toute logique mentionner 

lors de son interrogatoire. Le moment dont il est question est le moment de 

l'interrogatoire, et il faut tenir compte de toutes les circonstances existant à ce 

moment-là. Les tribunaux ne doivent pas donner une interprétation étroite de 

l'expression «dans les circonstances»: des éléments tels que le moment de la journée, 

l'âge, l'expérience, la capacité mentale, l'état de santé, la sobriété, la fatigue, le bagage 

intellectuel, la personnalité de l'accusé et les conseils juridiques font partie de ces 

circonstances per t inentes; et ce ne sont là que quelques exemples des éléments qui 

peuvent entrer en ligne de compte (...) 

Comme tant d'autres questions dans les procès criminels, c'est une question que le 

jury doit résoudre en faisant collectivement appel au bon sens, à l'expérience et à la 

compréhension de la nature humaine. Dans certains cas il pourra conclure qu'il était 

raisonnable que l'accusé gardât le silence pour toute une série de raisons, par exemple 

qu'il était (...) préoccupé à l'idée de s'engager sans le conseil d'un avocat, qu'il agissait 

sur le conseil d'un avocat, ou toute autre raison que le jury admet. » 

36. D a n s l 'affaire R. v. Roble (Criminal Laiv Reports 1997, p . 449) , la C o u r 

d ' appe l a soul igné que l 'accusé avait le dro i t de révé le r au j u r y qu ' i l avait 

g a r d é le si lence parce q u e son h o m m e de loi le lui avai t consei l lé , mais 

aussi le droi t d ' a p p o r t e r des p reuves au j u r y (par la voie d ' une déposi t ion 

ora le de l 'accusé l u i -même e t /ou d u soliciter qu i l'a conseil lé) sur la t e n e u r 

du conseil , c 'es t -à-dire les ra i sons p o u r lesquel les on lui a d o n n é ce conseil . 

37. L ' a t t i t u d e r e t e n u e d a n s l 'affaire R. v. Roble fut conf i rmée d a n s les 

affaires u l t é r i eu re s R. Daniel (Criminal Appeal Reports 1998, vol. 2, p . 373), 

R. v. Bowden (Weekly Law Reports 1999, vol. 1, p . 823) , et i?. v. Fitzgerald ( a r rê t 

du 6 m a r s 1998, non publ ié ) . 

38. D a n s l 'affaire R. v. McGarry (Criminal Appeal Reports 1999, vol. 1, 

p. 377), la C o u r d ' appe l a dit q u e si le j u g e déc ide , en d ro i t , q u ' a u c u n j u r y 

ne sera i t fondé à conc lure que les condi t ions de l 'ar t icle 34 de la loi de 1994 

se t rouven t r empl i e s et q u e le j u r y n ' a donc pas la facul té de t i r e r des 

conclusions défavorables à l 'accusé en app l ica t ion de l 'ar t icle 34 § 2, il 

doit d o n n e r pour ins t ruc t ion précise au j u r y de ne pas t i re r parei l le 

conclusion. D a n s l 'affaire R. v. Doldur ( a r r ê t du 23 n o v e m b r e 1999, The 

Times du 7 d é c e m b r e 1999), Lord Justice Auld , p r o n o n ç a n t l ' a r rê t de la 

C o u r d ' appe l , s ' e x p r i m a en ces t e r m e s : 

«Admettre la véracité cl l 'exactitude de tout ou partie des éléments à charge peut ou 

non équivaloir à une certitude quant à la culpabilité. Il se peut qu'un élément 

supplémentaire soit nécessaire, par exemple, des déductions tirées en défaveur de 

l'accusé de son silence si le jury estime légitime de le faire. Ce qui est certain, c'est que 

ce n'est pas au jury qu'il appartient de réitérer le critère du seuil de la preuve cjue le juge 

a adopté lorsqu'il a décidé s'il y avait lieu de renvoyer l'affaire en jugement au vu des 

éléments à charge, si le jury les admet. Les instructions approuvées dans l'affaire Cotvan 
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ont une finalité différente. Elles entendent rappeler au jury qu'il ne peut condamner sur 

la seule base de conclusions défavorables. Elles entendent lui rappeler qu'il doit disposer 

d 'éléments de preuve qui, au sens des déductions visées à l'article 34, peuvent comporter 

les témoignages à décharge lorsque des témoins sont cités à comparaître et qui, 

lorsqu'ils sont envisagés conjointement avec les conclusions défavorables qu'il juge 

légitime de tirer, lui permettent d'avoir la certitude de la véracité et de l'exactitude de 

ces éléments de preuve et, en conséquence, de la culpabilité. » 

Selon le G o u v e r n e m e n t , l 'affaire R. v. Doldur conf i rme la propos i t ion 

selon laquel le le j u r y doit avoir la convict ion q u e l ' accusa t ion a é tabl i un 

c o m m e n c e m e n t de preuve de la culpabi l i té p o u r pouvoir t i r e r des 

conclusions en appl ica t ion de l 'ar t icle 34 de la loi de 1994. 

39. D a n s l 'affaire R. v. Birchall (Criminal Law Reports 1999), Lord 

B i n g h a m , p rés iden t de la C o u r d ' appe l , a déc la ré ceci à p ropos de 

l 'ar t icle 35 de la loi de 1994: 

«La logique incontournable commande qu'un jury ne commence pas à examiner s'il 

doit t irer des conclusions de l'omission d'un accusé de déposer à son procès tant qu'il n'a 

pas conclu que les réquisitions sont suffisamment solides pour que l'accusé soit renvoyé 

en jugement (...). Il y aurait un risque manifeste d'injustice si les conditions de logique 

et d'équité n'étaient pas respectées (...) » 

40. D a n s l 'affaire R. v. Bowden (Criminal Appeal Reports 1999, vol. 2, 

p . 176), la C o u r d ' appe l a conf i rmé que l o r s q u ' u n accusé che rche à 

s ' appuyer sur des motifs avancés au cours d ' un i n t e r r o g a t o i r e p a r u n 

soliciter p o u r consei l ler à son client de g a r d e r le s i lence, cela équ ivau t à 

r e n o n c e r à une i m m u n i t é m ê m e si \esolicitor n 'es t pas invité à dépose r au 

procès . 

B. La lo i d e 1968 sur l e s a p p e l s e n m a t i è r e p é n a l e t e l l e q u e 

m o d i f i é e par la loi d e 1995 

4 L L 'ar t ic le 2 § 1 de la loi de 1968 sur les appe l s en m a t i è r e péna l e 

telle q u e modif iée pa r la loi de 1995 du m ê m e nom prévoi t un mot i f 

d ' appe l u n i q u e ma i s à p lus ieurs volets con t r e une c o n d a m n a t i o n péna le . 

Il dispose que la C o u r d ' appe l : 

«accueille un appel contre la condamnation si elle estime que celle-ci ne repose pas 

sur des bases solides». 

D a n s l 'affaire R. v. Chalkey andJeffries (Criminal Appeal Reports 1998, vol. 2, 

p . 79) , la C o u r d ' appe l a r econnu que l 'omission du mot « i n s a t i s f a i s a n t » 

qui figurait d a n s l 'ancien ar t ic le 2 de la loi de 1968 avai t modifié la loi. U n e 

c o n d a m n a t i o n ne p o u r r a ê t r e a n n u l é e pour s imple vice de fo rme , abus des 

voies de dro i t ou m a n q u e m e n t au pr inc ipe selon lequel j u s t i ce doit ê t r e 

faite aux yeux de tous . Toutefo is , d a n s l 'affaire R. v. Mullen (Criminal 

Appeal Reports 1999, vol. 2, p. 143), la C o u r d ' appe l a e s t imé qu ' i l fallait 

d o n n e r à l ' express ion « n e repose pas sur des bases so l ides» un sens la rge , 
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favorable aux accusés . Elle a déc la ré q u e ces t e r m e s ne se l imi t a i en t pas à 

la solidité de la c o n d a m n a t i o n en soi mais eng loba ien t la p h a s e des 

pou r su i t e s et de la mise en accusa t ion . La C o u r d ' appe l doit envisager 

l ' ensemble des c i r cons tances de l 'affaire, y compr i s les ques t ions de droi t , 

d ' abus des voies de droi t et les ques t ions de p reuves et de p r o c é d u r e . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

42. Les r e q u é r a n t s p r é t e n d e n t q u e la décis ion du j u g e du fond de 

laisser au j u r y la facul té de t i r e r des déduc t ions en leur défaveur de leur 

si lence p e n d a n t l ' i n t e r roga to i r e de police les a pr ivés d ' un procès 

équ i t ab l e , au mépr i s de l 'ar t icle 6 § 1 de la C o n v e n t i o n don t les 

d isposi t ions p e r t i n e n t e s sont ainsi l ibellées : 

« I. Toute personne a droit à ce que sa cause soit entendue (...) équitablement (...) de-

toute accusation en matière pénale dirigée contre elle (...) » 

4 3 . Le G o u v e r n e m e n t c o m b a t ce t t e t hèse . 

A. A r g u m e n t s d e s p a r t i e s 

/. Les requérants 

44. Les r e q u é r a n t s a d m e t t e n t q u e le droi t de g a r d e r le si lence n 'es t 

pas absolu . Ils r appe l l en t toutefois q u e pour q u e des conclusions 

défavorables à un accusé pu issen t ê t r e t i rées de son si lence, doivent ê t re 

mises en p lace des g a r a n t i e s a d a p t é e s aux c i rcons tances pa r t i cu l i è res 

l i t ig ieuses d a n s un cas d o n n é . La nécess i té de g a r a n t i e s se ra i t d ' a u t a n t 

plus i m p é r i e u s e q u e , c o m m e d a n s leur affaire, ce droi t a é té exercé 

p e n d a n t la g a r d e à vue su r le conseil d ' un solicitor et à un m o m e n t où les 

in t é res sés é t a i en t e x t r ê m e m e n t vu lné rab le s et n ' ava ien t pas l 'espri t clair 

pu isqu ' i l s é t a i e n t en m a n q u e d 'hé ro ïne . 

45 . Les in t é res sés invi tent la C o u r à t en i r p a r t i c u l i è r e m e n t compte du 

fait q u e , b ien q u e le j u g e du fond ai t a d m i s q u e leur solicitor avait 

s i n c è r e m e n t cru qu ' i ls n ' é t a i e n t pas ap tes à subi r un i n t e r roga to i r e et 

p o u r r a i e n t c o m p r o m e t t r e l eur défense si les r éponses qu ' i l s d o n n e r a i e n t 

s p o n t a n é m e n t à la police é t a i en t i n c o h é r e n t e s , il n ' en a pas moins laissé 

au j u r y la facul té d e t i re r de leur si lence des conclus ions en leur défaveur . 

Selon les i n t é r e s sés , il est i ncompa t ib l e avec les dro i t s g a r a n t i s p a r l 'ar t icle 6 

de la Conven t i on de les péna l i se r de la so r te pour avoir suivi des conseils 

j u r i d i q u e s donnés en consc ience , d ' a u t a n t qu ' i l s ont dû se s o u m e t t r e à u n 
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c o n t r e - i n t e r r o g a t o i r e sur la n a t u r e de ce conseil d ' u n e m a n i è r e qu i ne se 

concil iai t pas avec la conf ident ia l i té des c o m m u n i c a t i o n s avocat-c l ient . 

46. Ils soul ignent que , c o m m e ils ont é té j u g é s pa r un ju ry , il n 'a pas é té 

possible de vérifier si leur silence au commissa r i a t é ta i t e n t r é pour une large 

pa r t d a n s la décision de les c o n d a m n e r . Les verdicts des ju rys ne sont pas 

mot ivés , de sor te que l'on ne pour ra i t en a t t a q u e r les motifs en appel . Ce qui 

c o m m a n d e r a i t en soi q u e le j u g e du fond abordâ t la ques t ion avec la plus 

g r a n d e circonspect ion. O r les t e r m e s de ses ins t ruc t ions au j u r y é ta ien t 

viciés puisqu ' i l n 'a pas s ignalé à celui-ci qu'i l ne pouvait t i re r des 

conséquences défavorables que s'il es t imai t que les accusés avaient ga rdé le 

silence parce qu' i ls n 'avaient aucune réponse à opposer aux chefs 

d 'accusa t ion ou aucune réponse qui rés is tera i t à un con t re - in te r roga to i re . 

Les ins t ruct ions du j uge ont eu, pour finir, ce résu l ta t que le j u r y a é té libre 

de t i re r des conclusions défavorables m ê m e s'il avait la conviction que les 

r e q u é r a n t s avaient ga rdé le silence parce qu'i ls é ta ien t en m a n q u e d 'héro ïne 

et suivaient le conseil ferme de leur solicitor, ra isons qui , d 'a i l leurs , ne 

pouvaient n u l l e m e n t s ' i n t e rp ré t e r c o m m e a t t e s t a n t de leur culpabil i té . 

47. En o u t r e , le c a r a c t è r e i n a p p r o p r i é des ins t ruc t ions se t rouvera i t 

renforcé p r e m i è r e m e n t pa r le fait que le juge n 'ava i t n u l l e m e n t s ignalé 

au j u r y q u e l ' accusat ion étai t t e n u e d ' é t ab l i r un c o m m e n c e m e n t de 

p reuve pour que le j u r y pû t t i r e r des conclusions défavorables du si lence 

des in t é res sés e t , d e u x i è m e m e n t , parce qu ' i l n ' a pas aver t i le j u r y q u e ce 

si lence ne pouvai t pas cons t i t ue r l ' un ique ou la principale ra i son de leur 

c o n d a m n a t i o n . Il r appe l le que d a n s son a r r ê t J o h n M u r r a y c. R o y a u m e -

U n i du 8 février 1996 (Recueil des arrêts et décisions 1996-1), la C o u r a 

vu d a n s ces ex igences d ' i m p o r t a n t e s g a r a n t i e s pour l 'accusé. 

I n d é p e n d a m m e n t du fait q u e les in té ressés n ' é t a i e n t pas lucides au 

m o m e n t où l ' ave r t i s semen t l eur fut d o n n é au c o m m i s s a r i a t , les t e r m e s 

de l ' ave r t i s s emen t ne leur ont j a m a i s s ignalé c l a i r e m e n t t ou t e s les 

impl ica t ions ju r id iques de leur si lence éven tue l au cours de 

l ' i n t e r roga to i r e , en pa r t i cu l i e r le fait q u e leur s i lence pouvai t veni r 

renforcer les réqu is i t ions du p r o c u r e u r . 

48 . La C o u r d ' appe l a u r a i t r econnu l ' ex is tence d ' une lacune sur un point 

d é t e r m i n a n t d a n s les ins t ruc t ions du j u g e du fond. Elle n ' en a pas moins 

tablé sur la sol idi té de la c o n d a m n a t i o n eu éga rd au poids des é l é m e n t s à 

c h a r g e . D ' a p r è s les r e q u é r a n t s , ce t t e d é m a r c h e est viciée pour la ra i son 

m ê m e qu ' i l est impossible de m e s u r e r l'effet q u e leur silence a eu sur le ju ry . 

49. Les r e q u é r a n t s invi ten t la C o u r à c o n s t a t e r au vu des faits qu ' i l y a 

eu viola t ion de l 'ar t icle 6 § 1 de la Conven t i on . 

2. Le Gouvernement 

50. Le G o u v e r n e m e n t , qui se réfère aux pr inc ipes énoncés d a n s l ' a r rê t 

J o h n M u r r a y p réc i t é , soul igne que le droi t angla i s accorda i t a u x 



ARRÊT CONDRON c. ROYAUME-UNI 51 

r e q u é r a n t s en l 'espèce des g a r a n t i e s p rocédu ra l e s suff isantes con t re 

l ' in iqui té b ien que , à la différence du cas de M. M u r r a y , c 'est u n j u ry et 

non un j u g e qu i a t i ré des déduc t ions de leur s i lence, sans mot ive r sa 

décis ion p a r écr i t . Le G o u v e r n e m e n t soul igne q u ' u n j u r y doit recevoir des 

ins t ruc t ions su r de n o m b r e u x aspec ts d ' un procès péna l , y compr i s sur la 

p e r t i n e n c e des p reuves et des é l é m e n t s const i tu t i fs de l ' infract ion dont un 

individu est accusé et le poids à l eur accorder . Le j u r y ne mot ive pas ses 

décis ions à cet é g a r d . Il n 'y a u r a i t a u c u n e ra ison de d o u t e r q u ' u n j u r y 

d û m e n t in formé peu t en t ou t e équ i t é se voir confier la t â che de d i re s'il 

convient ou non de t i r e r des conclusions défavorables à l 'accusé du silence 

qu ' i l a g a r d é p e n d a n t l ' i n t e r roga to i r e . 

5 1 . Le G o u v e r n e m e n t soul igne q u e , c o m m e le prévoi t la loi, la police a 

d o n n é a u x r e q u é r a n t s un a v e r t i s s e m e n t clair avan t d e les i n t e r r o g e r et ils 

ont l 'un c o m m e l ' au t r e r econnu en avoir compr i s les impl ica t ions et avoir 

aussi saisi les a l l éga t ions pe san t sur eux . La police a s ignalé aux in té ressés 

q u e s'ils se s e n t a i e n t ma l p e n d a n t l ' i n t e r roga to i r e , ils devaient le dire cl 

l ' i n t e r roga to i r e sera i t i n t e r r o m p u . Ils ne firent à a u c u n m o m e n t une 

d e m a n d e en ce sens , b ien q u ' à un m o m e n t d o n n é le solicitor du r e q u é r a n t 

ait p r é c i s é m e n t ind iqué qu' i l y avai t p e u t - ê t r e lieu de s u s p e n d r e 

l ' i n t e r roga to i r e . De fait, le r e q u é r a n t a e x p r e s s é m e n t dit qu ' i l ne voulait 

pas q u e l ' i n t e r roga to i r e fût i n t e r r o m p u ( p a r a g r a p h e 16 c i -dessus) . 

52. En o u t r e , si les r e q u é r a n t s ont g a r d é ou p e u t - ê t r e g a r d é le silence 

pa rce qu ' i ls n ' en ava ien t pas compr i s les c o n s é q u e n c e s en ra ison de leur 

é t a t de m a n q u e , a lors le droi t angla i s n ' a u r a i t pas p e r m i s de t i r e r des 

conclusions en leur défaveur . Le G o u v e r n e m e n t soul igne à cet égard que 

la C o u r d ' appe l a e x p r e s s é m e n t éca r t é l ' a r g u m e n t des in t é res sés d ' ap rè s 

lequel ils n ' é t a i e n t pas en m e s u r e de c o m p r e n d r e les inc idences de leur 

si lence du fait qu ' i l s se t rouva ien t en é ta t de m a n q u e , et a conf i rmé le 

cons ta t du j u g e du fond d ' ap rè s lequel il y avait lieu de m a r q u e r une 

p ré fé rence p o u r l ' appréc ia t ion du médec in qui les avai t t rouvés ap tes à 

subi r un i n t e r r o g a t o i r e p a r r appor t au point de vue de leur solicitor sur 

l eur é t a t à ce m o m e n t - l à . Q u i plus est , les r e q u é r a n t s on t eu la possibil i té 

de dépose r et de c i te r des t é m o i n s su r la t e n e u r et les ra i sons du conseil 

j u r i d i q u e qu i l eur avait é té donné . Le j u g e avait ind iqué au j u r y qu' i l 

devai t p r e n d r e ce t t e cons idé ra t ion en c o m p t e p o u r déc ider ou non de 

t i r e r des conclus ions en défaveur des in té ressés . 

53 . Le G o u v e r n e m e n t observe q u e la C o u r n e doit pas p e r d r e de vue 

les g a r a n t i e s su ivan tes p o u r a p p r é c i e r s'il convenai t de laisser au jury la 

faculté de t i r e r des déduc t ions en défaveur des r e q u é r a n t s de leur silence 

au c o m m i s s a r i a t : d ' un bout à l ' au t r e de la p r o c é d u r e , c 'est à l ' accusat ion 

qu ' i l incombai t de p rouve r au-de là de tou t d o u t e r a i sonnab le la culpabi l i té 

des i n t é r e s s é s ; il fut spéc i f iquement ind iqué au j u r y q u e le silence des 

r e q u é r a n t s ne pouvai t à lui seul p rouve r l eur cu lpab i l i t é ; le j u g e du fond 

devai t se convaincre de l ' exis tence de cha rges sér ieuses avant de d o n n e r 
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des ins t ruc t ions au j u r y sur la ques t ion du si lence des r e q u é r a n t s ; le j u r y 

ne pouvai t t i r e r des conclusions défavorables q u e s'il avait l ' in t ime 

convict ion que le s i lence des r e q u é r a n t s p e n d a n t l ' i n t e r roga to i r e de 

police ne pouvai t , p a r un s imple r a i s o n n e m e n t de bon sens , ê t r e i m p u t é 

q u ' a u fait qu ' i l s n ' ava ien t a u c u n e r éponse à fournir ou a u c u n e qui 

rés i s te ra i t à un c o n t r e - i n t e r r o g a t o i r e ; enfin, le j u r y n ' é t a i t n u l l e m e n t 

t e n u de t i r e r des conclusions défavorables . 

54. Le G o u v e r n e m e n t relève en o u t r e q u e les r e q u é r a n t s ont bénéficié 

d 'un procès équ i t ab l e m ê m e si le j u g e du fond n ' a pas c o r r e c t e m e n t 

ind iqué au j u r y la m a n i è r e dont il convenai t d ' a b o r d e r la ques t ion des 

conclusions à t i r e r du si lence des r e q u é r a n t s . Il soul igne à cet é g a r d q u e 

la C o u r d ' appe l a conclu que la c o n d a m n a t i o n des r e q u é r a n t s reposa i t sur 

des bases solides en dépi t de la lacune des ins t ruc t ions du j u g e , les p reuves 

à c h a r g e é t a n t q u a s i m e n t é c r a s a n t e s . 

B. A p p r é c i a t i o n d e la C o u r 

55. La C o u r note qu' i l ne p r ê t e pas à con t roverse q u e ce sont les 

pr inc ipes énoncés d a n s l ' a r rê t J o h n M u r r a y p réc i t é qui cons t i t uen t le 

point de d é p a r t de son e x a m e n des ques t ions soulevées pa r la p la in te des 

r e q u é r a n t s . Ceux-c i ne c h e r c h e n t pas à d i re q u e le droi t de g a r d e r le 

si lence doit passe r pour un droi t absolu d a n s le c ad re d ' un procès devan t 

un jury. Ils af f i rment en r evanche q u e l ' absence de g a r a n t i e s 

f o n d a m e n t a l e s e m p ê c h a n t de t i r e r des conclusions défavorables de leur 

silence au cours de l ' i n t e r roga to i r e de police, combinée avec le fait que 

les c i rcons tances pa r t i cu l i è re s de leur cause n ' a i en t pas é té pr ises en 

c o m p t e , a sapé ce droi t . Pour le G o u v e r n e m e n t , il ex is ta i t des g a r a n t i e s , 

elles on t é té r e spec t ée s et il a é té r e m é d i é en appel à t ou t e l acune qu i 

a u r a i t pu se p r é s e n t e r d a n s les in s t ruc t ions du j u g e au ju ry . 

La C o u r relève qu 'e l l e doit se b o r n e r aux faits de la cause et r e c h e r c h e r 

si le fait q u e des conclusions en défaveur des r e q u é r a n t s a ien t é té t i rées en 

ve r tu de l 'ar t icle 34 de la loi de 1994 sur la j u s t i c e péna le et l 'o rdre public 

(« la loi de 1994 ») a pr ivé le procès des in t é res sés de c a r a c t è r e équ i t ab l e au 

sens de l 'ar t ic le 6 de la Conven t ion . Elle observe q u e l 'ar t icle don t il s 'agit 

a susci té de n o m b r e u s e s i n t e r p r é t a t i o n s des t r i b u n a u x i n t e r n e s , a é té 

c o m p l é t é de d i rec t ives modè le s sur ses condi t ions d ' app l ica t ion et q u e 

lesdi tes d i rec t ives ont e l l e s -mêmes é té modif iées d a n s le sens de 

l ' i n t e r p r é t a t i o n jud ic i a i r e . Le droi t p e r t i n e n t est donc encore en t r a in 

d 'évoluer et de nouveaux pr inc ipes se d é g a g e n t . 

56. La C o u r rappe l le que dans son a r r ê t J o h n M u r r a y , elle a pris pour 

base qu ' i l faut r é p o n d r e pa r la néga t ive à la ques t i on de savoir si le droi t de 

g a r d e r le s i lence est absolu (pp . 49-50, § 47) . Elle a relevé d a n s c e t t e 

affaire q u e pour r e c h e r c h e r si le fait de t i re r de son silence des 

conclusions défavorables à l 'accusé enfreint l 'ar t icle 6, il faut t en i r 
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c o m p t e de l ' ensemble des c i rcons tances , eu é g a r d en pa r t i cu l i e r aux cas où 

l'on peu t p rocéde r à des déduc t ions , au poids q u e les j u r id i c t ions 

na t i ona l e s l eur ont accordé en a p p r é c i a n t les é l é m e n t s de p reuve et le 

deg ré de coerci t ion i n h é r e n t à la s i tua t ion (ibidem). 

La C o u r a soul igné d a n s le m ê m e a r r ê t q u e le droi t de g a r d e r le si lence, 

c o m m e celui de ne pas c o n t r i b u e r à sa p ropre inc r imina t ion , é t a n t au c œ u r 

de la not ion d e p rocès équ i t ab l e consac rée p a r l 'ar t ic le 6, un t r ibuna l 

i n t e r n e doi t se m o n t r e r p a r t i c u l i è r e m e n t p r u d e n t avan t de r e t en i r le 

silence de l 'accusé con t re lui. Ainsi , il sera i t i ncompa t ib l e avec le droi t de 

g a r d e r le si lence de fonder une c o n d a m n a t i o n exc lus ivement ou 

e s sen t i e l l emen t sur le si lence du p r é v e n u ou sur son refus de r é p o n d r e à 

des ques t i ons ou de dépose r . La C o u r a n é a n m o i n s e s t imé év ident q u e ces 

in te rd ic t ions ne peuven t et ne s a u r a i e n t e m p ê c h e r de p r e n d r e en c o m p t e 

le s i lence de l ' in té ressé , d a n s des s i tua t ions qui appe l l en t a s s u r é m e n t une 

expl ica t ion de sa p a r t , p o u r a p p r é c i e r la force de pe r suas ion des é l é m e n t s 

à cha rge (ibidem). 

57. La C o u r relève que l 'affaire des r e q u é r a n t s se d i s t ingue par 

ce r t a in s côtés de celle de J o h n M u r r a y . En par t i cu l i e r , à la différence de 

J o h n M u r r a y , les r e q u é r a n t s en l 'espèce ont déposé à leur procès , lequel se 

dé rou l a devan t un jury qu i avait besoin des ins t ruc t ions du j u g e du fond 

sur la m a n i è r e d ' envisager la ques t ion de leur si lence p e n d a n t 

l ' i n t e r roga to i re de police. De plus, c o n t r a i r e m e n t à l ' a t t i t ude a d o p t é e pa r 

J o h n M u r r a y à son procès , les in t é res sés on t fourni d a n s le p ré to i r e une 

expl ica t ion à l eur s i lence p e n d a n t les i n t e r r o g a t o i r e s de police. La C o u r 

e s t ime devoir e x a m i n e r ces t r a i t s dis t inct i fs et d ' a u t r e s du point de vue 

de « l ' e n s e m b l e des c i r cons t ances» de la cause ( p a r a g r a p h e 56 c i -dessus) . 

Dès lors, le fait q u e les r e q u é r a n t s a ien t exercé l eu r droi t de g a r d e r le 

silence a u c o m m i s s a r i a t de police e n t r e en l igne de c o m p t e pour la 

ques t i on d e l ' équ i té . Il n ' e m p ê c h e toutefois pas en soi de t i r e r d e s 

conclusions défavorab les , les pr inc ipes énoncés d a n s l ' a r rê t J o h n M u r r a y 

c o n c e r n a n t les déduc t ions qui avaient é té t i rées en appl ica t ion des 

ar t ic les 4 et 6 de l ' o rdonnance de 1988 sur les p reuves en m a t i è r e péna le 

en I r l ande du Nord . De m ê m e , la c i r cons tance q u e la ques t i on du silence 

des r e q u é r a n t s ait é t é laissée à l ' appréc ia t ion d ' un j u r y ne sau ra i t passer 

en soi pour incompa t ib l e avec les ex igences d 'un procès équ i t ab l e . Il s 'agit 

en réa l i té d ' un a u t r e é l é m e n t à cons idé re r pour app réc i e r s'il é ta i t ou non 

équ i t ab le de p rocéde r ainsi en l ' occur rence . 

58. La C o u r note que le dro i t et la p r a t i q u e i n t e r n e s de l 'Etat 

d é f e n d e u r t e n t e n t de m é n a g e r un j u s t e équi l ib re e n t r e l 'exercice par un 

accusé de son droi t de g a r d e r le s i lence p e n d a n t les i n t e r r o g a t o i r e s de 

police et le fait q u e des conclusions défavorables en soient t i r ées lors du 

procès d e v a n t un j u r y . 

59. Suivant en cela le G o u v e r n e m e n t , elle re lève q u e les r e q u é r a n t s 

n ' ava ien t a u c u n e m e n t l 'obl igat ion j u r i d i q u e de coopére r avec la police et 
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ne r i squa ien t a u c u n e sanc t ion péna le à défaut de le faire. Le droi t i n t e r n e 

c o m m a n d a i t à la police d ' aver t i r c l a i r e m e n t les in t é res sés des impl ica t ions 

q u e p o u r r a i t avoir la r é t e n t i o n d ' i n fo rma t ions qu ' i ls i nvoquera ien t 

u l t é r i e u r e m e n t à l eur procès . La C o u r ne souscri t pas à l ' a r g u m e n t des 

r e q u é r a n t s selon lequel l ' ave r t i s semen t é ta i t a m b i g u ou obscur q u a n t 

aux conséquences de leur refus d e r é p o n d r e aux ques t ions de la police. 

En o u t r e , le point de savoir si les in té ressés é t a i en t assez lucides au 

m o m e n t des faits p o u r saisir les inc idences de leur si lence - lucidité à 

oppose r à l eur a p t i t u d e à subir l ' i n t e r roga to i re - est u n e cons idé ra t ion 

d i s t inc te qu ' i l y a lieu d ' e x a m i n e r du point de vue des ins t ruc t ions du 

j u g e sur la ques t ion . 

60. Il faut auss i observer q u e le solicitor ass is ta à l ' in tégra l i t é des 

i n t e r r o g a t o i r e s et fut en m e s u r e de consei l ler aux in t é res sés de ne livrer 

s p o n t a n é m e n t a u c u n e réponse aux ques t i ons qui leur s e ra i en t posées . Le 

fait q u ' u n e p e r s o n n e sous le coup d 'une a r r e s t a t i o n et qui est i n t e r r o g é e 

m o y e n n a n t un a v e r t i s s e m e n t bénéficie de l 'accès à des conseils j u r i d i q u e s 

e t , d a n s le cas des r e q u é r a n t s , de la p ré sence phys ique d 'un solicitor 

p e n d a n t les i n t e r r o g a t o i r e s de police, doit passe r pour une g a r a n t i e 

p a r t i c u l i è r e m e n t i m p o r t a n t e qui p e r m e t de d iss iper l ' inci ta t ion à p a r l e r 

qu i se t rouve p e u t - ê t r e en filigrane d a n s les t e r m e s de l ' ave r t i s semen t . 

Pour la C o u r , une p r u d e n c e pa r t i cu l i è r e s ' impose lo r squ 'un t r ibuna l 

c h e r c h e à accorder du poids au fait q u ' u n p révenu qui n 'a pas le bénéfice 

de l 'accès à un avocat ne r épond pas de m a n i è r e dé ta i l l ée à des ques t i ons 

qui p o u r r a i e n t l ' a m e n e r à s ' i nc r iminer ( a r r ê t J o h n M u r r a y p réc i t é , p. 55, 

§ 66). P a r a l l è l e m e n t , le t r ibuna l i n t e r n e doit accorder le poids qui convient 

au fait q u e son avocat conseil le au p révenu de g a r d e r le s i lence. Il y a peu t -

ê t re une bonne ra ison de d o n n e r un tel consei l . En l 'espèce, les r e q u é r a n t s 

déc la ren t ê t r e r e s tés s i lencieux c o m p t e t enu de la force du conseil de leur 

solicitor, lequel ne les e s t ima i t pas en é t a t de r é p o n d r e à des ques t i ons . 

Leur solicitor a a t t e s t é devan t le t r i buna l i n t e r n e qu ' i l é ta i t m û pa r ses 

p réoccupa t ions q u a n t à leur capac i t é de suivre les ques t ions qu ' on leur 

posera i t p e n d a n t l ' i n t e r roga to i r e ( p a r a g r a p h e 18 c i -dessus) . En ce qui 

conce rne la ques t ion d e la lucidi té des in t é res sés au m o m e n t de 

l ' i n t e r roga to i r e , pour r e c h e r c h e r si le j u g e du fond a accordé 

su f f i samment de poids au fait q u e les r e q u é r a n t s ont invoqué le conseil 

de leur avocat pour exp l ique r leur s i lence lors des i n t e r r o g a t o i r e s , il faut 

aussi se p lace r du point de vue des ins t ruc t ions du j u g e à ce propos . La 

C o u r observe ici q u e la c i rcons tance q u e les r e q u é r a n t s a ien t é t é c o n t r e -

i n t e r r o g é s sur le conseil d i spensé pa r leur solicitor ne soulève pas une 

ques t ion d ' équ i t é su r le t e r r a i n de l 'ar t icle 6 de la Conven t ion . Les 

in té ressés n ' é t a i e n t n u l l e m e n t sous la c o n t r a i n t e de révéler le conseil 

reçu , si ce n 'es t celle, ind i rec te , d 'avoir à évi ter de c a n t o n n e r la ra ison de 

leur si lence à u n e s imple expl ica t ion. Les r e q u é r a n t s ont choisi d ' i n t é g r e r 

la t e n e u r du conseil de leur solicitor c o m m e un point essent ie l de leur 
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p la idoyer . Ils ne s a u r a i e n t dès lors a l l éguer q u e le r ég ime prévu à l 'ar

ticle 34 de la loi de 1994 abou t i t à faire fi de la conf ident ia l i té de leurs 

e n t r e t i e n s avec leur solicitor. 

6 1 . A n o t e r que le j u g e du fond a d o n n é des ins t ruc t ions au j u r y sur la 

ques t i on du si lence des r e q u é r a n t s en se con fo rman t aux t e r m e s de 

l ' ins t ruc t ion modè l e p e r t i n e n t e à l ' époque ( p a r a g r a p h e 32 c i -dessus) . La 

C o u r relève toutefois q u e la fo rmule qu' i l a employée ne ref lè te pas 

l ' équi l ibre que d a n s son a r r ê t J o h n M u r r a y la C o u r a che rché à m é n a g e r 

e n t r e le droi t de g a r d e r le silence et les c i rcons tances d a n s lesquel les des 

conclusions en défaveur d ' un p révenu peuven t ê t r e t i rées de son si lence, 

n o t a m m e n t pa r un jury. D a n s cet a r r ê t elle a soul igné q u e , m o y e n n a n t des 

g a r a n t i e s a d é q u a t e s , le s i lence d ' un accusé d a n s des s i tua t ions qu i 

appe l l en t m a n i f e s t e m e n t u n e expl icat ion peu t ê t r e pris en c o m p t e 

lorsqu ' i l s 'agit d ' app réc i e r la force des é l é m e n t s à c h a r g e ( p a r a g r a p h e 56 

c i -dessus) . A propos des a r t ic les 4 et 6 de l ' o rdonnance de 1988 su r les 

p reuves en m a t i è r e péna le en I r l a n d e du Nord , la C o u r avai t relevé en 

o u t r e q u e ces d isposi t ions p e r m e t t a i e n t s e u l e m e n t au j u g e de t i r e r des 

é l é m e n t s à c h a r g e les conclusions d ic tées pa r le bon sens et qu ' i l e s t ime 

app rop r i ée s (ibidem, pp . 50-51 , § 51) . 

O r en l 'espèce les r e q u é r a n t s on t fourni une expl ica t ion au fait qu ' i l s 

n ' ava ien t pas m e n t i o n n é p e n d a n t l ' i n t e r roga to i r e de police pourquo i ils 

é c h a n g e a i e n t ce r t a in s objets avec M. C u r t i s , leur coaccusé ( p a r a g r a p h e 19 

c i -dessus) . Ils ont affirmé avoir agi sur la foi du conseil de leur solicitor qu i 

avai t de sé r ieux d o u t e s q u a n t à leur a p t i t u d e à subir un i n t e r r o g a t o i r e de 

police ( p a r a g r a p h e 21 c i -dessus) , ce q u ' a conf i rmé leur solicitor dans sa 

dépos i t ion au cours de la p r o c é d u r e p r é p a r a t o i r e (voir dire) ( p a r a g r a p h e 

18 c i -dessus) . C e r t e s , le j u g e du fond a appelé l ' a t t en t i on du j u r y sur 

ce t t e expl icat ion. Il l'a p o u r t a n t fait en des t e r m e s qui la issa ient au j u r y 

la facul té de t i r e r des conclusions en défaveur des in t é res sés alors qu' i l 

au ra i t pu e s t i m e r l 'expl icat ion p laus ib le . Il y a lieu d 'observer que la 

C o u r d ' appe l j u g e a les t e r m e s des ins t ruc t ions du j u g e du fond viciés à 

cet éga rd ( p a r a g r a p h e 27 c i -dessus) . Selon la C o u r , dans un souci 

d ' équ i t é , il eût fallu i n d i q u e r au j u r y qu ' i l pouvai t t i r e r des conclusions 

en défaveur des r e q u é r a n t s s e u l e m e n t s'il avait la convict ion q u e l'on 

pouvai t r a i s o n n a b l e m e n t a t t r i b u e r le s i lence des r e q u é r a n t s lors des 

i n t e r r o g a t o i r e s de police au fait qu ' i l s n ' ava ien t pas de r é p o n s e à fournir 

ou a u c u n e qui r és i s t e ra i t à u n c o n t r e - i n t e r r o g a t o i r e . 

62. A la différence de la C o u r d ' appe l , la C o u r e s t ime q u ' u n e 

ind ica t ion en ce sens é ta i t p lus q u e « s o u h a i t a b l e » ( p a r a g r a p h e 27 ci-

des sus ) . Elle note qu ' i l i ncomba i t au j u r y de déc ide r de t i r e r ou non de 

pare i l les déduc t ions . C o m m e les r e q u é r a n t s le sou l ignen t , il est 

impossible de d i re que l poids le j u r y a accordé à l eu r s i lence, si t a n t est 

qu ' i l en ait accordé . D a n s l ' a r rê t J o h n M u r r a y , la C o u r avait observé 

q u ' u n j u g e e x p é r i m e n t é é ta i t c h a r g é de j u g e r les faits, qu ' i l devait 
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mot ive r sa décis ion de t i r e r des conclus ions et exp l ique r le poids qu' i l l eur 

accorda i t . L 'exerc ice du pouvoir d ' app réc i a t ion à cet éga rd étai t d ' a i l l eurs 

suscept ib le de recours d e v a n t les j u r id i c t ions d ' appe l (ibidem). O r ces 

g a r a n t i e s faisaient défau t en l 'espèce. Il é ta i t donc encore plus impé r i eux 

de veil ler à ce q u e le j u r y fût c o r r e c t e m e n t in formé de la m a n i è r e dont il 

devai t env isager la ques t i on du si lence des r e q u é r a n t s . C e r t e s , le j u g e 

n 'avai t n u l l e m e n t l 'obl igat ion de laisser au j u r y la facul té de t i r e r du 

si lence des p r é v e n u s des conclusions en leur défaveur et , j o u i s s a n t de 

ce t t e facul té , le j u r y avai t le pouvoir souvera in de le faire ou de ne pas le 

faire. Il est vra i é g a l e m e n t qu ' i l a p p a r t e n a i t à l ' accusa t ion de p rouve r la 

culpabi l i té des r e q u é r a n t s au-de là de tout d o u t e r a i sonnab le et le j u r y 

avait é té informé que le si lence des r e q u é r a n t s ne pouvai t « à lui 

seul p rouver la cu lpab i l i t é» ( p a r a g r a p h e 22 c i -dessus) . C e p e n d a n t , 

n o n o b s t a n t l ' ex is tence d e ces g a r a n t i e s , la C o u r e s t ime q u e l 'omission du 

j u g e de r e s t r e i n d r e encore d a v a n t a g e le pouvoir d ' app réc i a t i on du j u r y 

doit passe r p o u r incompa t ib l e avec l 'exercice pa r les r e q u é r a n t s de leur 

droi t de g a r d e r le si lence au c o m m i s s a r i a t . 

63 . La C o u r ne rejoint pas le G o u v e r n e m e n t , qui aff irme que la 

p r o c é d u r e d ' appe l a a s su ré l ' équi té du procès des in té ressés . C e r t e s , 

l ' ins tance d ' appe l peu t co r r ige r les déficiences du procès ini t ia l , eu é g a r d 

à l ' équi té de la p r o c é d u r e d a n s sa global i té ( a r r ê t E d w a r d s c. R o y a u m e -

Uni du 16 d é c e m b r e 1992, série A n" 247-B, pp. 34-35, §§ 34 et 39) . 

C e p e n d a n t , c o m m e la C o u r l'a dit p r é c é d e m m e n t , la C o u r d ' appe l 

n 'avai t a u c u n moyen de vérifier si le s i lence des r e q u é r a n t s avait ou non 

j o u é un rôle essent ie l d a n s la décis ion du j u r y de les c o n d a m n e r . Elle a 

t enu c o m p t e du poids des é l é m e n t s à c h a r g e . Elle n ' é t a i t toutefois pas en 

m e s u r e de vérifier c o r r e c t e m e n t si le j u r y y avait vu une p reuve conc luan te 

de leur cu lpabi l i t é . 

64. Le fait q u e le coaccusé , M. C u r t i s , qu i g a r d a lui auss i le si lence 

p e n d a n t les i n t e r r o g a t o i r e s de police ( p a r a g r a p h e 28 ci-dessus) fut 

a c q u i t t é ne convainc pas non p lus la C o u r q u e le j u r y ai t a t t a c h é peu de 

poids au si lence des r e q u é r a n t s lorsqu ' i l les a déc la rés coupab les . L 'on ne 

peu t exc lure que le j u r y ait admis l 'expl icat ion q u e M. C u r t i s a d o n n é e de 

son si lence et n 'a i t donc pas t i ré de conclus ions en sa d é f a v e u r ; on ne peu t 

d a v a n t a g e exc lure q u e le j u r y ait a d m i s les moyens de défense des 

r e q u é r a n t s , p a r e x e m p l e celui cons i s tan t à d i re que la police avait placé 

u n e pièce à convict ion d a n s leur a p p a r t e m e n t ( p a r a g r a p h e 19 ci-dessus) et 

q u e les é l é m e n t s à cha rge n ' é t a i e n t pas aussi é c r a s a n t s q u e la C o u r 

d ' appe l l'a e s t i m é . Quo i qu ' i l en soit, il s 'agit là de p u r e s spécu la t ions qu i 

ne font q u e renforcer le c a r a c t è r e crucia l de la déficience des ins t ruc t ions 

du juge et de ses impl ica t ions pour le r é e x a m e n de la cause en appe l . 

65 . La C o u r doit auss i t en i r c o m p t e du fait que la C o u r d ' appe l s'est 

souciée de la solidité de la c o n d a m n a t i o n des in t é res sés , non de 

d é t e r m i n e r si, d a n s les c i r cons t ances , ils ava ien t bénéficié d ' un procès 
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équ i t ab l e . Selon la C o u r , l 'on ne saura i t ass imi le r le point de savoir si dans 

un cas d o n n é l 'accusé a j o u i des d ro i t s de la défense q u ' a c c o r d e l 'ar t icle 6 

de la Conven t i on au cons t a t q u e la c o n d a m n a t i o n des in t é res sés reposai t 

sur des bases solides sans e x a m i n e r la ques t ion de l ' équi té . D a n s l'affaire 

E d w a r d s p réc i t ée , la C o u r d ' appe l avait envisagé en dé ta i l l ' incidence 

d ' é l é m e n t s qu i n ' ava ien t pas é t é révélés à la défense (p. 35, § 35) . Elle a 

pu a p p r é c i e r p a r e l l e - m ê m e la va l eu r p r o b a n t e de ces é l é m e n t s à la 

l umiè r e des a r g u m e n t s de la défense , d é s o r m a i s en possession desdi t s 

é l é m e n t s , et r e c h e r c h e r si le verdic t du j u r y a u r a i t é té a u t r e d a n s le cas 

où ces in fo rmat ions a u r a i e n t é t é d isponibles au procès ( a r r ê t Rowe et Davis 

c. Royaume-Uni [ G C ] , n" 28901/95 , § 65, C E D H 2000-11). Les d ro i t s de la 

défense ava ien t donc é t é g a r a n t i s p a r le con t rô le exercé en appe l . 

66. En r evanche , d a n s le cas p r é s e n t , c 'é ta i t au ju ry , ins t ruc t ions 

d û m e n t d o n n é e s à l ' appui , qu ' i l i ncomba i t de déc ide r de t i r e r ou non du 

si lence des r e q u é r a n t s des conclusions en leur défaveur . L 'a r t ic le 34 de la 

loi de 1994 lui a t t r i b u a i t e x p r e s s é m e n t c e t t e t â che d a n s le c ad re d 'un 

disposi t i f p révu p a r la loi afin de l imi te r l 'usage pouvan t ê t r e fait au 

procès du si lence d ' un accusé . En l 'occur rence , le j u r y n 'ava i t pas reçu les 

ins t ruc t ions qui convena ien t et ce t t e imper fec t ion ne pouvai t ê t r e 

r ed res sée en appe l . T o u t e a u t r e conclusion se h e u r t e r a i t à l ' impor t ance 

f o n d a m e n t a l e du droi t de g a r d e r le s i lence, droi t qu i , la C o u r l'a relevé 

plus h a u t , est au c œ u r de la not ion de procès équ i t ab l e g a r a n t i p a r 

l 'ar t icle 6. P a r t a n t , la C o u r conclut q u e les r e q u é r a n t s n 'on t pas bénéficié 

d ' un procès équ i t ab l e au sens d e l 'ar t icle 6 § 1 de la Conven t ion . 

67. La C o u r observe q u e les r e q u é r a n t s c o n t e s t e n t aussi les t e r m e s des 

ins t ruc t ions pour d ' a u t r e s moti fs : p r e m i è r e m e n t , le juge a omis de dire au 

j u r y q u e l ' accusa t ion devai t d ' abo rd é tab l i r un c o m m e n c e m e n t de preuve 

pour q u e des conclusions défavorab les aux accusés pus sen t ê t r e t i r é e s ; 

d e u x i è m e m e n t , il ne lui a pas ind iqué q u e le si lence des in té ressés ne 

pouvai t cons t i t ue r la base « e s s e n t i e l l e » de leur c o n d a m n a t i o n . Les 

r e q u é r a n t s invoquen t les p r inc ipes énoncés d a n s l ' a r rê t J o h n M u r r a y . A 

l ' audience d e v a n t la C o u r , l eu r avocat a concédé q u e ces po in t s n ' ava ien t 

pas é t é soulevés en appe l . Il a toutefois aff irmé qu ' i ls n ' a u r a i e n t guè re eu 

de chances d ' a b o u t i r en t a n t q u e moyens d ' appe l . Le G o u v e r n e m e n t a fait 

valoir en r éponse q u e , la C o u r d ' appe l ayan t admis leur pr inc ipa l motif de 

con te s t e r les in s t ruc t ions et la loi en la m a t i è r e sub issan t des 

modif icat ions au m o m e n t de leur appe l , les r e q u é r a n t s a u r a i e n t dû 

inclure ces ques t i ons d a n s l eu r s moyens d ' appe l . La C o u r e s t i m e pour sa 

part ne pas avoir à p r e n d r e posi t ion sur les ques t ions soulevées par les 

in té ressés eu éga rd à son cons ta t ci-dessus q u a n t à la pr inc ipa le lacune 

don t ils t i r en t grief. 

68 . Eu éga rd à ce qui p r é c è d e , la C o u r conclut que les r e q u é r a n t s n 'on t 

pas bénéficié d ' u n p rocès é q u i t a b l e , a u m é p r i s de l 'ar t ic le 6 § 1 de la 

Conven t ion . 
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II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 2 DE LA 

C O N V E N T I O N 

69. Les r e q u é r a n t s p r é t e n d e n t que les ins t ruc t ions du j u g e au j u r y ont 

por té a t t e i n t e à l eu r d ro i t de ne pas c o n t r i b u e r à l eur p r o p r e 

inc r imina t ion , g a r a n t i pa r l 'ar t icle 6 § 2 de la Conven t i on ainsi libellé : 

«Toute personne accusée d'une infraction est présumée innocente jusqu 'à ce que sa 

culpabilité ait été légalement établie.» 

70. Ils af f i rment avoir é t é e n réa l i té c o n t r a i n t s de r é p o n d r e aux 

q u e s t i o n s pu i sque le j u g e a p e r m i s au j u r y de t i r e r des conclus ions en 

leur dé faveur alors qu ' i l s ava ien t g a r d é le s i lence sur le conseil de leur 

solici tor. 

71. Renvoyan t à ses a r g u m e n t s sur l 'ar t icle 6 § 1, le G o u v e r n e m e n t 

comba t ce t t e t hè se . 

72. La C o u r e s t ime q u e l ' a r g u m e n t des r e q u é r a n t s consis te à 

r e p r e n d r e la thèse qu ' i l s ont déve loppée su r le t e r r a i n d e l 'ar t icle 6 § 1 de 

la Conven t i on . Elle conclut dès lors q u ' a u c u n e ques t ion d i s t inc te ne se 

pose à cet éga rd . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 3 b) ET c) 

DE LA C O N V E N T I O N 

73. Les r e q u é r a n t s a l l èguen t q u e les ins t ruc t ions du juge ont en réa l i té 

laissé au j u r y la l iber té de t i r e r des conclusions en leur dé faveur m ê m e si 

celui-ci a cons t a t é q u e les in t é res sés s ' é ta ien t refusés à r é p o n d r e aux 

ques t i ons de la police u n i q u e m e n t sur le conseil de leur solicilor. Ils 

invoquen t l 'ar t icle 6 § 3 b) et c) d e la C o n v e n t i o n , dont les passages 

p e r t i n e n t s sont ainsi l ibe l lés : 

«Tout accusé a droit notamment à: 

(...) 

b) disposer du temps et des facilités nécessaires à la préparation de sa défense : 

c) se défendre lui-même ou avoir l'assistance d'un défenseur de son choix (...) » 

74. Selon les in t é res sés , il i m p o r t e au plus hau t point de t é m o i g n e r de 

p r u d e n c e avant de t i re r des conclus ions défavorables au p révenu s'il a 

g a r d é le si lence p e n d a n t les i n t e r r o g a t o i r e s de police sur le conseil de son 

avocat . 

75. Le G o u v e r n e m e n t renvoie aux a r g u m e n t s qu ' i l a déve loppés à 

propos du gr ief des r e q u é r a n t s sur le t e r r a i n de l 'ar t icle 6 § 1 de la 

Conven t ion . 

76. La C o u r rappe l le q u e les ex igences du p a r a g r a p h e 3 de l 'ar t icle 6 

r e p r é s e n t e n t des aspec t s pa r t i cu l i e r s du droi t à un procès équ i t ab le 
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g a r a n t i pa r le p a r a g r a p h e 1 ( a r r ê t Rowe et Davis p r éc i t é , § 59) . Eu égard à 

son cons ta t sur le gr ief des r e q u é r a n t s au t i t re de l 'ar t icle 6 § 1, la C o u r 

e s t ime q u e les ques t ions q u e les in t é res sés soulèvent sous l ' angle d u 

p a r a g r a p h e 3 b) et c) r e v i e n n e n t en réa l i té à d i re qu ' i l s n 'ont pas 

bénéficié d ' un procès é q u i t a b l e . Elle conclut donc qu ' i l n 'y a pas lieu de 

les e x a m i n e r . 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

77. L 'ar t ic le 41 de la Conven t i on dispose : 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable. » 

A. Frais e t d é p e n s 

78. Les r e q u é r a n t s n ' é lèvent a u c u n e p r é t e n t i o n pour pré judice 

m a t é r i e l ou mora l . P o u r les frais et d é p e n s , ils r é c l a m e n t 23 774,16 livres 

s t e r l ing ( « G B P » ) , t axe sur la va l eu r a joutée ( « T V A » ) incluse. Ce 

m o n t a n t c o m p r e n d les hono ra i r e s des deux conseils qu i on t t ravai l lé sur 

l 'affaire (14452 ,50 G B P ) , et les frais et d é p e n s exposés p a r L ibe r ty pour 

t r a i t e r la r e q u ê t e d e v a n t les o r g a n e s de la Conven t i on (9 321,66 G B P ) . 

79. Le G o u v e r n e m e n t con tes t e la base de calcul don t les r e q u é r a n t s se 

se rvent pour leurs p r é t e n t i o n s au t i t r e de l 'ar t icle 4 L Selon lui, les 

honora i r e s r evend iqués p a r les consei ls , ainsi q u e le n o m b r e d ' h e u r e s 

qu ' i l s e s t i m e n t avoir consac ré à l 'affaire, sont t r op élevés. La s o m m e de 

6 920 G B P sera i t p lus r a i sonnab le d a n s les c i rcons tances . Q u a n t à la 

d e m a n d e p r é s e n t é e au n o m de Liber ty , il p ropose de la r a m e n e r à 

3 550 G B P , ce qu i re f lé te ra i t de m a n i è r e plus réa l i s te la con t r ibu t ion de 

Liber ty à la cause . 

80. Selon le G o u v e r n e m e n t , il conviendra i t d ' acco rde r 10 500 G B P au 

to ta l . 

8 1 . S t a t u a n t en é q u i t é , la C o u r al loue aux r e q u é r a n t s 15000 G B P , 

ainsi que la T V A é v e n t u e l l e m e n t d u e . 

B. I n t é r ê t s m o r a t o i r e s 

82. Selon les in fo rma t ions don t la C o u r d ispose , le t a u x d ' i n t é r ê t légal 

appl icable au R o y a u m e - U n i à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 

7,5 % l 'an. 
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P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n ; 

2. Dit q u e le gr ief des r e q u é r a n t s sur le t e r r a i n de l 'ar t ic le 6 § 2 de la 

Conven t i on ne soulève pas de ques t ion d i s t inc te ; 

3 . Dit qu ' i l n'y a pas lieu d ' e x a m i n e r le gr ief des r e q u é r a n t s sur le t e r r a i n 

de l 'ar t icle 6 § 3 b) et c) de la Conven t i on eu éga rd à son cons ta t sur 

leur gr ief t i ré de l 'ar t ic le 6 § 1 de la C o n v e n t i o n ; 

4. Dit 

a) que l 'Eta t dé f endeu r doit ve r se r a u x r e q u é r a n t s , dans les t rois mois 

à c o m p t e r de la d a t e à laquel le l ' a r rê t d e v i e n d r a défini t i f 

c o n f o r m é m e n t à l 'ar t ic le 44 § 2 de la Conven t ion , 15 000 G B P (quinze 

mille livres s te r l ing) pour frais et d é p e n s a insi q u e tou t m o n t a n t 

pouvan t ê t r e dû au t i t r e de la t axe sur la va leur a joutée ; 

b) que ce m o n t a n t sera à ma jo re r d ' un in t é rê t s imple de 7,5 % l 'an à 

c o m p t e r de l ' exp i ra t ion dud i t dé la i et j u squ ' au v e r s e m e n t ; 

5. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e p o u r le su rp lus . 

Fai t en ang la i s , puis c o m m u n i q u é pa r écri t le 2 ma i 2000, en appl ica t ion 

de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOI.I.É 

Greff ière 
J . -P . COSTA 

P ré s iden t 
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En 1946, a p r è s l ' i n s t a u r a t i o n du r é g i m e c o m m u n i s t e , le r e q u é r a n t se vit re fuser 

p a r le préfet la p u b l i c a t i o n de d e u x b r o c h u r e s au m o t i f qu ' e l l e s ava i en t u n 

c a r a c t è r e a n t i g o u v e r n e m e n t a l . Le r e q u é r a n t a d r e s s a d e u x l e t t r e s au p ré fe t p o u r 

p r o t e s t e r c o n t r e ce qu ' i l e s t i m a i t ê t r e u n e a t t e i n t e à sa l ibe r té d ' exp re s s ion . Le 

t r i b u n a l p o p u l a i r e le c o n d a m n a p o u r o u t r a g e à u n e p e i n e d ' e m p r i s o n n e m e n t d ' u n 

an . E n 1989, a p r è s le r e n v e r s e m e n t du r é g i m e c o m m u n i s t e , en v e r t u d ' u n d é c r e t -

loi o u v r a n t c e r t a i n s d ro i t s a u x p e r s o n n e s a y a n t é t é v i c t imes de p e r s é c u t i o n s sous le 

r é g i m e p r é c é d e n t , le r e q u é r a n t i n t rodu i s i t u n e ac t ion c o n t r e les a u t o r i t é s . Il 

d e m a n d a i t , d ' u n e p a r t , q u e la p é r i o d e de sa d é t e n t i o n soit p r i se en c o m p t e d a n s 

le calcul d e ses a n n é e s d ' a n c i e n n e t é et , d ' a u t r e p a r t , le p a i e m e n t des d ro i t s d e 

r e t r a i t e c o r r e s p o n d a n t s . Le t r i b u n a l , e s t i m a n t qu ' i l avai t é t é v i c t ime de 

p e r s é c u t i o n , fit d ro i t à sa d e m a n d e . A u c o u r s d e la p r o c é d u r e , le m i n i s t è r e d e 

l ' I n t é r i e u r p r é s e n t a p o u r sa d é f e n s e u n e l e t t r e q u i lui ava i t é t é a d r e s s é e pa r le 

service r o u m a i n d e r e n s e i g n e m e n t s (« le S R I » ) et d a n s l aque l l e il é t a i t écr i t q u e 

le r e q u é r a n t avai t é t é , p e n d a n t ses é t u d e s , m e m b r e d ' u n m o u v e m e n t d ' e x t r ê m e 

d r o i t e . Il é t a i t é g a l e m e n t p réc i sé qu ' i l n ' ava i t pas d e cas i e r j u d i c i a i r e et n ' ava i t 

j a m a i s é té d é t e n u . A la su i t e d e ces d i v u l g a t i o n s , le r e q u é r a n t i n t e n t a u n e ac t ion 

c o n t r e le SRI e n a f f i rman t q u e ces i n f o r m a t i o n s é t a i e n t fausses et d i f f ama to i r e s . Il 

d e m a n d a , en o u t r e , u n e i n d e m n i s a t i o n p a r le SRI p o u r p ré jud ice m o r a l . Le 

t r i b u n a l de p r e m i è r e i n s t a n c e a y a n t r e j e t é ses gr iefs , le r e q u é r a n t f o r m a u n 

r e c o u r s d e v a n t le t r i b u n a l d é p a r t e m e n t a l . Celu i -c i t ou t e n r e c o n n a i s s a n t q u e 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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l ' i n fo rma t ion c o n c e r n a n t le pas sé de m i l i t a n t d u r e q u é r a n t é ta i t e r r o n é e le 

d é b o u t a en e s t i m a n t q u ' a u c u n e f au te n ' é t a i t i m p u t a b l e au SRI . E n d é c e m b r e 

1994, la c o u r d ' a p p e l r e n d i t u n a r r ê t p a r l eque l el le r e j e t a l ' appe l q u e le 

r e q u é r a n t ava i t i n t e r j e t é c o n t r e la déc is ion d u t r i b u n a l d é p a r t e m e n t a l . Le SRI , 

d a n s u n e l e t t r e a d r e s s é e au m i n i s t è r e de la J u s t i c e avec copie a u r e q u é r a n t , 

r e c o n n u t q u e les r e n s e i g n e m e n t s p o r t a n t su r le pas sé d e ce d e r n i e r é t a i e n t faux. 

Le r e q u é r a n t d e m a n d a a lo r s la révis ion p a r la c o u r d ' a p p e l de l ' a r r ê t de d é c e m b r e 

1994. Il d e m a n d a é g a l e m e n t l ' a n n u l a t i o n d e s éc r i t s d i f f a m a t o i r e s , le v e r s e m e n t 

d ' u n leu a u t i t r e du d o m m a g e m o r a l et le r e m b o u r s e m e n t des frais et d é p e n s 

d e p u i s le d é b u t d e la p r o c é d u r e . La cour d ' a p p e l cassa l ' a r r ê t d e d é c e m b r e 

1994 m a i s ne se p r o n o n ç a ni su r l 'oc t roi d e d o m m a g e s - i n t é r ê t s ni su r le 

r e m b o u r s e m e n t des frais et d é p e n s . 

1. E x c e p t i o n s p r é l i m i n a i r e s du g o u v e r n e m e n t : a) Q u a l i t é de v i c t i m e : la 

ju r id ic t ion d ' a p p e l a r e c o n n u clans son a r r ê t q u e les i n f o r m a t i o n s s u r le pas sé du 

r e q u é r a n t , te l les q u e c o m m u n i q u é e s pa r le SRI , é t a i e n t e r r o n é e s , et a cassé l ' a r r ê t 

d e d é c e m b r e 1994. T o u t e f o i s , il s e m b l e r a i t q u e ces i n f o r m a t i o n s so ien t e n c o r e 

c o n s i g n é e s clans les f ichiers de ce s e r v i c e ; ceux-c i ne p o r t e n t a u c u n e m e n t i o n d e 

l ' a r r ê t . D e p lu s , les j u r i d i c t i o n s ne se son t p a s p r o n o n c é e s s u r le fait q u e le S R I 

é t a i t a u t o r i s é l é g a l e m e n t à d é t e n i r des f ichiers c r éé s p a r les a n c i e n s serv ices d e 

r e n s e i g n e m e n t s , q u i c o n t i e n n e n t des i n f o r m a t i o n s su r le r e q u é r a n t . Enf in , la 

ju r id ic t ion d ' a p p e l n ' a pas d o n n é su i t e à la d e m a n d e d ' i n d e m n i s a t i o n du 

r e q u é r a n t . Celu i -c i conse rve donc la q u a l i t é de v i c t ime . 

b) E p u i s e m e n t des voies d e r e c o u r s i n t e r n e s : la C o u r j o i n t c e t t e e x c e p t i o n a u 

fond. 

2. Ar t i c l e 8 : la m é m o r i s a t i o n d a n s u n r e g i s t r e sec re t et la c o m m u n i c a t i o n d e 

d o n n é e s r e l a t ives à la vie pr ivée d ' u n individu e n t r e n t d a n s le c h a m p 

d ' a p p l i c a t i o n du p r é s e n t a r t i c l e . E n o u t r e , des d o n n é e s de n a t u r e p u b l i q u e 

p e u v e n t r e l eve r de la vie pr ivée lo r squ ' e l l e s son t , d e m a n i è r e s y s t é m a t i q u e , 

recue i l l i es d a n s d e s fichiers t e n u s p a r l ' a d m i n i s t r a t i o n . D a n s le cas d e l ' e spèce , la 

l e t t r e du SRI r e n f e r m a i t d e s d é t a i l s s u r les é t u d e s d u r e q u é r a n t , s u r ses ac t iv i t és 

po l i t i ques et s u r son cas i e r jud ic ia i re . De tels r e n s e i g n e m e n t s recuei l l i s et 

m é m o r i s é s d ' u n e m a n i è r e s y s t é m a t i q u e d a n s d e s f ichiers t e n u s p a r les a u t o r i t é s 

r e l èven t de la vie p r ivée a u sens de l ' a r t i c le 8. D ' a u t a n t p lus q u e , l o r s q u e ces 

i n f o r m a t i o n s on t é té d é c l a r é e s fausses , c o m m e en l ' e spèce , elles r i s q u e n t d e 

p o r t e r a t t e i n t e à la r é p u t a t i o n d e l ' i n t é r e s s é . T a n t la m é m o r i s a t i o n de ces 

i n f o r m a t i o n s q u e l eu r u t i l i s a t ion , a s so r t i e s du refus d ' a c c o r d e r au r e q u é r a n t la 

facul té de les r é f u t e r , c o n s t i t u e n t u n e i n g é r e n c e d a n s son d ro i t au r e spec t d e sa 

vie p r ivée . Q u a n t à la q u e s t i o n de savoir si l ' i ngé rence é t a i t p r é v u e p a r la loi, 

l ' a r t ic le 6 d u déc re t - lo i n" 118/1990 ne confè re au SRI a u c u n pouvoi r en m a t i è r e 

de co l lec te , m é m o r i s a t i o n et c o m m u n i c a t i o n d e s d o n n é e s su r la vie p r ivée d ' u n e 

p e r s o n n e . La c o n s e r v a t i o n d e d o n n é e s p o r t a n t s u r la vie p r ivée d u r e q u é r a n t avai t 

n é a n m o i n s u n e b a s e léga le en d ro i t i n t e r n e p u i s q u ' e l l e r eposa i t s u r la loi n" 14/ 

1992 re la t ive à l ' o rgan i sa t i on et au f o n c t i o n n e m e n t du SRI , loi p r é v o y a n t la 

co l lec te , la c o n s e r v a t i o n et l ' u t i l i sa t ion de d o n n é e s r e l e v a n t d e la s écu r i t é 

n a t i o n a l e . L a d i t e loi pouva i t ê t r e c o n s i d é r é e c o m m e é t a n t access ib le ca r el le 

f igurai t au J o u r n a l officiel. C o n c e r n a n t l ' ex igence d e prév is ib i l i t é , c e t t e loi n e 

prévoi t ni le g e n r e d ' i n f o r m a t i o n s p o u v a n t ê t r e c o n s i g n é e , ni les c a t é g o r i e s d e 
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p e r s o n n e s suscep t ib l e s de faire l 'objet de m e s u r e s de su rve i l l ance , ni les 

c i r c o n s t a n c e s d a n s l e sque l l e s ces m e s u r e s p e u v e n t ê t r e a p p l i q u é e s . D e p lus , la loi 

p r é c i t é e ne c o m p o r t e a u c u n e d i spos i t ion expl ic i te et d é t a i l l é e s u r les p e r s o n n e s 

a u t o r i s é e s à c o n s u l t e r les doss i e r s , la n a t u r e d e s d i t s doss i e r s , la p r o c é d u r e à 

su ivre et l ' u t i l i sa t ion des i n f o r m a t i o n s c o n s i g n é e s . Si la loi p révo i t q u e les 

a u t o r i t é s p e u v e n t a u t o r i s e r des i n g é r e n c e s afin d e p r é v e n i r t o u t e m e n a c e su r la 

s é c u r i t é n a t i o n a l e , le f o n d e m e n t d e ces i n g é r e n c e s n ' e s t pas défini avec 

s u f f i s a m m e n t de préc i s ion . S ' ag i ssan t d e l ' ex i s t ence d e g a r a n t i e s c o n t r e les abus 

d ' u n tel s y s t è m e , la loi n" 14/1992 ne prévoi t a u c u n e p r o c é d u r e d e c o n t r ô l e ni 

p e n d a n t q u e la m e s u r e o r d o n n é e est en v i g u e u r ni a p r è s . D è s lors , le droi t 

i n t e r n e n ' i n d i q u e pas avec assez d e c l a r t é l ' é t e n d u e et les m o d a l i t é s d ' exe rc ice d u 

pouvoi r d ' a p p r é c i a t i o n des a u t o r i t é s . E n déf in i t ive , la d é t e n t i o n et l 'u t i l i sa t ion p a r 

le SRI d ' i n f o r m a t i o n s s u r la vie p r ivée du r e q u é r a n t n ' é t a i e n t pas p r é v u e s p a r la loi 

a u s e n s du p r é s e n t a r t i c l e . 

Conclusion : v io la t ion (seize voix c o n t r e u n e ) . 

3. Ar t i c l e 1 3 : le G o u v e r n e m e n t s o u t e n a i t q u e le r e q u é r a n t d i sposa i t d ' u n r ecou r s 

p révu p a r l ' a r t ic le 54 du d é c r e t n" 31 /1954 . C e p e n d a n t , ce r e c o u r s est d e c a r a c t è r e 

g é n é r a l et a p o u r bu t de p r o t é g e r d e s d r o i t s e x l r a p a t r i m o n i a u x ayan t subi u n e 

a t t e i n t e i l légale . O r , la c o u r d ' a p p e l a d a n s son a r r ê t c o n s i d é r é q u e le SRI éta i t 

hab i l i t é p a r la loi à d é t e n i r des i n f o r m a t i o n s su r le r e q u é r a n t i ssues des doss ie rs 

d e s a n c i e n s serv ices d e r e n s e i g n e m e n t s . En o u t r e , le G o u v e r n e m e n t n ' a p a s 

d é m o n t r é l 'effectivité d e ce r e c o u r s ca r il n ' a p a s p r é s e n t é de déc i s ion i n t e r n e 

fa i sant j u r i s p r u d e n c e . Il éche t de r e j e t e r l ' excep t ion p r é l i m i n a i r e d u 

G o u v e r n e m e n t . Le m é c a n i s m e d e c o n t r ô l e mis e n p lace p a r la loi n" 187/1999 ne 

c o n c e r n e q u e la d ivu lga t ion d ' i n f o r m a t i o n s s u r l ' i d e n t i t é d e c e r t a i n s c o l l a b o r a t e u r s 

et a g e n t s de la Securitate. Il n ' ex i s t a i t d o n c p a s d e r e c o u r s effectif ouver t au 

r e q u é r a n t . 

Conclusion : v io la t ion ( u n a n i m i t é ) . 

4. Ar t i c l e 6 § 1 : la d e m a n d e du r e q u é r a n t d e se voir o c t r o y e r u n e i n d e m n i t é pou r 

d o m m a g e m o r a l et le r e m b o u r s e m e n t d e s frais et d é p e n s r e v ê t a i t u n c a r a c t è r e 

civil a u sens d u p r é s e n t a r t i c l e . P a r t a n t , l ' omiss ion d e la cour d ' a p p e l d ' e x a m i n e r 

c e t t e d e m a n d e a p o r t é a t t e i n t e a u d ro i t d u r e q u é r a n t à un p r o c è s é q u i t a b l e . 

Conclusion : v io la t ion ( u n a n i m i t é ) . 

Ar t i c l e 41 : la C o u r a a l loué au r e q u é r a n t u n e s o m m e a u t i t r e d u d o m m a g e m o r a l 

et u n e a u t r e s o m m e p o u r frais et d é p e n s . 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

De W i l d e , O o m s et V e r s y p c. B e l g i q u e (article 50), a r r ê t du 10 m a r s 1972, sér ie A 

n° 14 

Klass et a u t r e s c. A l l e m a g n e , a r r ê t d u 6 s e p t e m b r e 1978, sé r i e A n" 28 

M a l o n e c. R o y a u m e - U n i , a r r ê t du 2 a o û t 1984, sér ie A n" 82 

L e a n d e r c. S u è d e , a r r ê t d u 26 m a r s 1987, sér ie A n " 116 

N i e m i e t z c. A l l e m a g n e , a r r ê t du 16 d é c e m b r e 1992, sé r i e A n° 251-B 

Ruiz Tor i j a c. E s p a g n e , a r r ê t du 9 d é c e m b r e 1994, sé r i e A n° 303-A 

A m u u r c. F r a n c e , a r r ê t d u 25 j u i n 1996, Recueil des arrêts et décisions 1996-III 

Ha l fo rd c. R o y a u m e - U n i , a r r ê t du 25 j u i n 1997,Recueil 1997-III 

Rob ins c. R o y a u m e - U n i , a r r ê t du 23 s e p t e m b r e 1997', Recueil 1997-V 
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Kopp c. Suisse, arrêt du 25 mars 1998, Recueil 1998-11 
Van Geyseghem c. Belgique [GG], n° 26103/95, CEDH 1999-1 
№*o/o»a c. Bulgarie [GC], n" 31195/96, CEDH 1999-11 
Çaha c. Turquie [GC], n" 23657/94, CEDH 1999-IV 
Dalban c. Roumanie [GC], n° 28114/95, CEDH 1999-VI 
Wille c. Liechtenstein [GC], n° 28396/95, CEDH 1999-VII 
Amann c. Suisse [GC], n" 27798/95, CEDH 2000-11 
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En l 'a f fa ire R o t a r u c. R o u m a n i e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en une G r a n d e 

C h a m b r e composée des j u g e s don t le n o m s u i t : 

M . L . WILDHABER, président, 

M""' E . P A L M , 

M M . A. PASTOR RIDRUEJO, 

G. Bo.NELLO, 

J . M\KARCZYK, 

R. T Ü R M E N , 

J . -P . COSTA, 

M M " F . T U L K E N S , 

V . STRÀZNICKA, 

M M . P . LORENZEN, 

M . FlSOHBACH, 

V . B U T K F A T C I I , 

J . CASADEVALL, 

A.B. BAKA, 

R. MARUSTE, 

M ' " " S. BOTOUCHAROVA, 

R. W E B E R J ' « ^ « ad hoc, 

a insi q u e de M . M . DE SALVIA, greffier, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 19 j a n v i e r et 29 m a r s 

2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r , c o n f o r m é m e n t aux disposi t ions qu i 

s ' app l iqua ien t avan t l ' en t rée en v igueur du Protocole n" 11 à la 

Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 

f o n d a m e n t a l e s («la C o n v e n t i o n » ) ' , pa r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) et pa r un r e s so r t i s san t r o u m a i n , 

M . Aure l R o t a r u («le r e q u é r a n t » ) , le 3 j u i n et le 29 j u in 1999 

r e s p e c t i v e m e n t (ar t ic le 5 § 4 du Protocole n" 11 et anc iens ar t ic les 47 et 

48 de la C o n v e n t i o n ) . 

2. A son or igine se t rouve une r e q u ê t e (n" 28341/95) d i r igée con t re la 

R o u m a n i e et dont le r e q u é r a n t avai t saisi la C o m m i s s i o n le 22 février 1995 

en ve r tu de l 'ancien ar t ic le 25 de la Conven t ion . 

1. Note du greffe : le Protocole n" 11 est entre en vigueur le 1" novembre 1998. 
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Le r e q u é r a n t a l l égua i t u n e violat ion de son droi t au respec t de sa vie 

pr ivée en ra ison de la d é t e n t i o n et de l 'u t i l isat ion p a r le service r o u m a i n 

de r e n s e i g n e m e n t s d ' un fichier c o n t e n a n t des d o n n é e s pe r sonne l l e s , ainsi 

q u ' u n e a t t e i n t e à son droi t d 'accès à un t r i buna l et à son droi t à un recours 

devan t une ins t ance na t iona le pouvan t s t a t u e r sur sa d e m a n d e de 

modif ica t ion ou de d e s t r u c t i o n du fichier. 

3. La C o m m i s s i o n a déc la ré la r e q u ê t e recevable le 21 oc tobre 1996. 

D a n s son r appor t du I " m a r s 1999 (ancien ar t ic le 31 de la C o n v e n t i o n ) , 

elle fo rmule l'avis u n a n i m e qu ' i l y a eu violat ion des ar t ic les 8 et 13 de la 

Conven t ion . Le t e x t e in t ég ra l de son avis f igure en a n n e x e au p r é s e n t 

a r r ê t . 

4. Le 7 ju i l le t 1999, un collège de la G r a n d e C h a m b r e a décidé q u e 

l 'affaire devai t ê t r e e x a m i n é e pa r la G r a n d e C h a m b r e (art icle 100 § 1 

du r è g l e m e n t ) . A la su i te du dépo r t de M. C . Bî r san , j u g e élu au t i t r e 

de la R o u m a n i e , qui avait pr is par t à l ' e x a m e n de la cause au sein de 

la C o m m i s s i o n (ar t ic le 28), le g o u v e r n e m e n t r o u m a i n («le 

G o u v e r n e m e n t » ) a dés igné M""' R. W e b e r p o u r s iéger en qua l i t é 

de j u g e ad hoc (a r t ic les 27 § 2 de la Conven t i on et 29 § 1 du 

r è g l e m e n t ) . 

5. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé un m é m o i r e . 

6. U n e a u d i e n c e s'est dé rou l ée en publ ic au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 19 j a n v i e r 2000. 

O n t c o m p a r u : 

- pour le Gouvernement 

M""' R. Ri/.oiu, agent, 

M M . M. SELEGEAN, conseil j u r i d i q u e 

a u m i n i s t è r e d e la J u s t i c e , 

T . CORLÂTEAN, a t t a c h é 

à la R e p r é s e n t a t i o n p e r m a n e n t e de R o u m a n i e 

a u p r è s du Consei l de l 'Europe , conseillers ; 

pour le requérant 

W I. OLTEANU, conseil, 

M. F. ROTARLI, représentant et fils du requérant. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M""' Rizoiu, M. Se legean , 

M1' O l t e a n u et M. R o t a r u . 
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E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. La c o n d a m n a t i o n du r e q u é r a n t e n 1948 

7. Le r e q u é r a n t , né en 1921, é ta i t j u r i s t e de son é t a t . Il est à p r é sen t 

r e t r a i t é et rés ide à Bâr lad . 

8. En 1946, ap rès l ' i n s t au ra t i on du r é g i m e c o m m u n i s t e en R o u m a n i e , 

le r e q u é r a n t a lors é t u d i a n t se vit refuser p a r le préfet du d é p a r t e m e n t de 

Vas lu i la publ ica t ion de deux b r o c h u r e s , « A m e d ' é t u d i a n t » (Sujlet de 

Student) et « P r o t e s t a t i o n s » (Proteste), au mot i f qu ' e l l e s ava ien t un 

c a r a c t è r e a n t i g o u v e r n e m e n t a l . 

9. M é c o n t e n t de ce refus, le r e q u é r a n t a d r e s s a au préfet d e u x l e t t r e s 

d a n s lesquel les il p ro te s t a i t con t re la suppress ion de la l iber té 

d ' express ion pa r le nouveau r ég ime popu la i r e . A la su i te de ces l e t t r es , le 

r e q u é r a n t fut a r r ê t é le 7 ju i l le t 1948. Le 20 s e p t e m b r e 1948, le t r i buna l 

popu la i re de Vas lu i le c o n d a m n a pour o u t r a g e à une peine 

d ' e m p r i s o n n e m e n t d 'un an . 

B. La p r o c é d u r e e n g a g é e e n v e r t u d u d é c r e t - l o i n° 1 1 8 / 1 9 9 0 

10. En 1989, a p r è s le r e n v e r s e m e n t du r é g i m e c o m m u n i s t e , le nouveau 

pouvoir fit vo t e r le décret - loi n" 118/1990, qu i accorda i t c e r t a in s dro i t s aux 

p e r s o n n e s ayant é té p e r s é c u t é e s pa r le r é g i m e c o m m u n i s t e qu i n ' ava ien t 

pas eu d 'ac t iv i té fasciste ( p a r a g r a p h e 30 c i -dessous) . 

11. Sur la base de ce déc re t , le 30 ju i l l e t 1990, le r e q u é r a n t ass igna 

devan t le t r i buna l de p r e m i è r e ins tance de Bâr lad les min i s t è r e s de 

l ' In t é r i eu r et de la Défense , ainsi que la d i rec t ion d é p a r t e m e n t a l e du 

t ravai l de Vas lu i , d e m a n d a n t que sa d é t e n t i o n o r d o n n é e pa r le j u g e m e n t 

de 1948 soit pr ise en c o m p t e d a n s le calcul de ses a n n é e s d ' a n c i e n n e t é au 

t ravai l . Il d e m a n d a é g a l e m e n t le p a i e m e n t des dro i t s de r e t r a i t e 

c o r r e s p o n d a n t s . 

12. Le t r i b u n a l r end i t son j u g e m e n t le 11 j a n v i e r 1993. S ' appuyan t , 

e n t r e a u t r e s , sur les déc l a r a t i ons de P.P. et G.D. , t é m o i n s ci tés par le 

r e q u é r a n t , sur le j u g e m e n t de c o n d a m n a t i o n de 1948 et sur des 

a t t e s t a t i o n s de l 'univers i té de Ia§i, le t r i b u n a l re leva q u ' e n t r e 1946 et 

1949, le r e q u é r a n t avai t é t é p e r s é c u t é p o u r des ra i sons po l i t iques . P a r 

c o n s é q u e n t , il fit droi t à la d e m a n d e de l ' in té ressé et lui accorda les 

i n d e m n i t é s p révues pa r le décre t - lo i n" 118/1990. 

13. Au cours de ce t t e p r o c é d u r e , p o u r sa dé fense , le min i s t è r e de 

l ' I n t é r i eu r p r é s e n t a au t r i b u n a l une l e t t r e du 19 d é c e m b r e 1990 que lui 

avai t ad r e s sée le service r o u m a i n de r e n s e i g n e m e n t s (Serviciul Roman de 

Informait - « le S R I » ) . C e t t e l e t t r e é ta i t r éd igée d a n s les t e r m e s s u i v a n t s : 
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«En réponse à votre lettre du 11 décembre 1990, voici les résultats de nos vérifications 

au sujet de Rotaru Aurel, domicilié à Bârlad : 

— pendant ses études à la faculté des sciences de Ia§i, la personne susmentionnée a 

été membre d'un mouvement de type «légionnaire» [legionar]^\ l'Association des 

étudiants chrétiens ; 

— en 1946, il présenta au bureau de la censure de la ville de Vaslui une demande de 

publication de deux brochures, intitulées Ame d'étudiant et Protestations, mais sa demande 

fut rejetée en raison du caractère antigouvernemental des écrits; 

— il appartint à la section jeunesse du Parti national paysan, ainsi qu'il ressort d'une 

déclaration qu'il a laite en 1948; 

— il n'a pas de casier judiciaire cl n'a pas été détenu, comme il le prétend, pendant la 
période qu'il ment ionne; 

— pendant 1946-1948, en raison de ses idées, il a été convoqué à plusieurs reprises par 

les services de la sûreté et interrogé sur son att i tude (...) » 

C. La p r o c é d u r e e n r e s p o n s a b i l i t é c iv i l e d é l i c t u e l l e à l ' e n c o n t r e 
d u SRI 

14. Le r e q u é r a n t a ss igna le SRI en j u s t i ce , a f f i rmant qu' i l n 'avai t 

j a m a i s é té m e m b r e du m o u v e m e n t l ég ionna i re r o u m a i n , qu ' i l n 'avai t pas 

non plus é té é t u d i a n t à la facul té des sciences, mais à la faculté de droi t de 

Ia§i, et q u e ce r t a ins a u t r e s r e n s e i g n e m e n t s fournis pa r le SRI d a n s sa 

l e t t r e du 19 d é c e m b r e 1990 é t a i en t faux et d i f famato i res . En appl ica t ion 

des d isposi t ions du code civil sur la responsab i l i t é dé l ic tue l le , il sollicita 

u n e i n d e m n i s a t i o n pa r le SRI p o u r le p ré jud ice m o r a l qu ' i l avait subi . 

Sans invoquer de disposi t ion légale pa r t i cu l i è r e , il d e m a n d a é g a l e m e n t 

q u e le SRI fût con t r a in t de modif ier ou d é t r u i r e le fichier c o n t e n a n t les 

in fo rma t ions su r son p r é t e n d u passé l ég ionna i re . 

15. Pa r un j u g e m e n t du 6 j a n v i e r 1993, le t r i buna l de p r e m i è r e 

in s t ance de Buca res t re je ta la d e m a n d e du r e q u é r a n t au mot i f q u e 

les disposi t ions légales c o n c e r n a n t la r esponsab i l i t é dé l ic tue l le ne 

p e r m e t t a i e n t pas de l 'accueil l ir . 

16. Le r e q u é r a n t forma un recours . 

17. Le 18 j a n v i e r 1994, le t r i b u n a l d é p a r t e m e n t a l de Buca res t c o n s t a t a 

q u e l ' in format ion c o n c e r n a n t le passé lég ionna i re du r e q u é r a n t é tai t 

fausse . Il d é b o u t a toutefois l ' in té ressé au mot i f qu ' i l n 'y avait pas lieu 

d ' é t ab l i r u n e faute à la c h a r g e du SRI, car ce d e r n i e r é ta i t s e u l e m e n t le 

dépos i t a i r e des d o n n é e s c o n t e s t é e s , et q u ' e n l ' absence de faute les règles 

1. C'est-à-dire relevant de la Légion de l 'archange Michel, organisation roumaine 
paramilitaire d 'extrême droite, nationaliste et antisémite, créée en 1927 par scission du 
mouvement de même orientation, la Ligue pour la défense nationale chrétienne. Le 
mouvement légionnaire est à l'origine d'un certain nombre de partis politiques qui 
influencèrent la politique roumaine pendant les années 30 et 40. 
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de la responsab i l i t é dé l ic tue l le n ' é t a i e n t pas appl icab les . En effet, le 

t r i buna l re leva que l ' in format ion avait é té recueil l ie pa r les services de la 

s û r e t é d e l 'E ta t , qu i , a u m o m e n t d e leur d i sso lu t ion en 1949, l 'avait 

t r a n s m i s e à la Securitate (le D é p a r t e m e n t de la sécur i t é de l 'E t a t ) , qui , à 

son tour , l 'avait c o m m u n i q u é e au SRI en 1990. 

18. Le 15 d é c e m b r e 1994, la cour d ' appe l de Buca res t re je ta l 'appel du 

r e q u é r a n t con t r e la décision du 18 janvier 1994 d a n s les t e r m e s s u i v a n t s : 

« (...) la cour constate que l'appel du requérant est mal fondé. Se fondant sur sa 

compétence légale de dépositaire des archives des anciens services de la sûreté de 

l'Etat, le SRI a communiqué au ministère de l'Intérieur, dans sa lettre n" 7()âf)(>7/1990, 

des renseignements concernant l 'activité du requérant pendant ses études 

universitaires, tels qu'ils ont été exposés par les services de la sûreté de l'Etat. Il 

ressort donc que les instances judiciaires n'ont pas la compétence de détruire ou de 

modifier le renseignement contenu dans la lettre rédigée par le SRI, qui est seulement 

le dépositaire des archives des anciens services de la sûreté de l'Etat. En rejetant sa 

demande, les instances judiciaires n'ont violé ni l'article 21 de la Constitution ni 

l'article 3 du code civil, mais ont classé l'action selon les règles de compétence prévues 

par le code de procédure civile. » 

D . La p r o c é d u r e e n r e s p o n s a b i l i t é c iv i l e d é l i c t u e l l e à l ' e n c o n t r e 

d e s j u g e s 

19. Le 13 j u i n 1995, le r e q u é r a n t in t roduis i t une ac t ion en 

responsab i l i t é civile à l ' encon t re de tous les j u g e s ayant re je té sa 

d e m a n d e de modif icat ion ou de d e s t r u c t i o n du fichier. Il invoqua les 

d isposi t ions de l 'ar t icle 3 du code civil, re la t i f au dén i de j u s t i ce , et de 

l 'ar t icle 6 de la Conven t i on . Le r e q u é r a n t affirme q u e t a n t le t r ibuna l 

d é p a r t e m e n t a l q u e la cour d ' appe l de Vaslui r e fusè ren t d ' en r eg i s t r e r sa 

d e m a n d e . 

A c e sujet , le r e q u é r a n t in t rodu is i t le 5 août 1998 u n e nouvel le r e q u ê t e 

devan t la C o m m i s s i o n , e n r e g i s t r é e sous le n u m é r o d e doss ier 46597/98 et 

a c t u e l l e m e n t p e n d a n t e devan t la C o u r . 

E. L 'ac t ion e n r é v i s i o n 

20. En j u i n 1997, le min i s t r e de la J u s t i c e in forma le d i r e c t e u r du SRI 

q u e la C o m m i s s i o n avait déc la ré recevable la p r é s e n t e r e q u ê t e du 

r e q u é r a n t . Le min i s t r e d e m a n d a par c o n s é q u e n t au d i r e c t e u r du SRI de 

vérifier une nouvel le fois si le r e q u é r a n t avait a p p a r t e n u au m o u v e m e n t 

l ég ionna i re , et , si ce r e n s e i g n e m e n t se révélai t faux, d 'aviser l ' in té ressé de 

ce fait, afin qu ' i l puisse l 'u t i l iser ensu i t e d a n s une éven tue l l e ac t ion en 

révision. 

2 1 . Le 6 ju i l l e t 1997, le d i r e c t e u r du SRI in fo rma le m i n i s t r e de la 

J u s t i c e q u e le r e n s e i g n e m e n t c o n c e r n a n t le passé lég ionnai re du 

r e q u é r a n t , c o n t e n u d a n s la l e t t r e du 19 d é c e m b r e 1990, avai t é té t rouvé 
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en c o n s u l t a n t les archives , où l 'on avai t découver t un t ab leau dressé pa r le 

b u r e a u de la s û r e t é de Ia§i m e n t i o n n a n t , à l ' en t r ée 165, un ce r t a in Aure l 

R o t a r u , « é t u d i a n t en sciences, m e m b r e de l 'Associat ion des é t u d i a n t s 

c h r é t i e n s , l ég ionna i re , mi l i t an t de b a s e » . Le d i r e c t e u r du SRI ind iqua 

q u e le t a b l e a u por ta i t la d a t e du 15 février 1937 et pou r su iv i t : «(.. .) 

p u i s q u ' à c e t t e d a t e M. R o t a r u n 'ava i t q u e seize a n s , il ne pouvai t pas ê t r e 

é t u d i a n t à la faculté des sciences. [Dès lors] nous pensons ê t r e en p ré sence 

d ' une r e g r e t t a b l e e r r e u r qui nous a laissé pense r q u e M. R o t a r u Aure l de 

Bâr l ad é ta i t la m ê m e p e r s o n n e q u e celle qu i figure d a n s ledit t ab l eau , 

c o m m e m e m b r e d ' u n e o rgan i sa t i on d e type lég ionna i re . D 'a i l l eurs , les 

vérif icat ions dé ta i l l ées effectuées pa r no t r e ins t i tu t ion dans les 

d é p a r t e m e n t s de Ia§i et Vas lu i n 'on t pas fourni d ' a u t r e s r e n s e i g n e m e n t s 

con f i rman t l ' ident i té des deux n o m s . » 

22. Copie de ce t t e l e t t r e fut envoyée au r e q u é r a n t , qu i , le 25 jui l le t 

1997, d e m a n d a , devan t la cour d ' appe l de Buca res t , la révision de l ' a r rê t 

r e n d u le 15 d é c e m b r e 1994. D a n s sa d e m a n d e en révision, il sollicita 

l ' annu la t ion des écr i ts d i f famato i res , un leu au t i t r e du d o m m a g e mora l 

et le r e m b o u r s e m e n t , au t aux ac tua l i sé , de l ' ensemble des frais et d é p e n s 

e n c o u r u s depuis le d é b u t de la p r o c é d u r e . 

23 . P o u r sa p a r t , le SRI d e m a n d a le rejet de la d e m a n d e en révision, 

e s t i m a n t que , eu é g a r d à la l e t t re du d i r e c t e u r du SRI du 6 ju i l l e t 1997, la 

d e m a n d e n 'avai t p lus d 'objet . 

24. P a r une décision définit ive du 25 n o v e m b r e 1997, la cour d ' appe l de 

Bucares t cassa la décis ion du 15 d é c e m b r e 1994, et fit droi t à l 'act ion du 

r e q u é r a n t d a n s les t e r m e s s u i v a n t s : 

«Il ressort de la lettre n" 4173 du 5 juillet 1997 émanant du service roumain de 

renseignements (...) que, dans les archives (cote 53172, vol. 796, p. 243), il existe un 

tableau énuméranl les noms des membres des organisations légionnaires n'ayant pas 

leur domicile à Ia§i, dans lecpiel il est inscrit, à l 'entrée 165: «Rotaru Aurel - étudiant 

en sciences, membre de l'Association des étudiants chrétiens, légionnaire, militant de 

base. » Puisqu'à la date de la création de ce tableau, le 15 février 1937, le requérant était 

âgé d'à peine 16 ans, et qu'il n'a pas suivi les cours de la faculté des sciences de Ia§i, et 

puisqu'il ressort de vérifications ultérieures dans les documents énumérant les noms des 

membres des organisations légionnaires que la mention «Aurel Rotaru» ne semble pas 

être associée à un individu domicilié à Bârlad et présentant les données personnelles du 

requérant , le service roumain des renseignements considère qu'il se trouve devant une 

regrettable méprise, et que la personne mentionnée dans le tableau n'est pas le 

requérant . 

Eu égard à cette dernière lettre, le tribunal constate que ce document remplit les 

conditions requises par l'article 322-5 du code de procédure civile puisqu'il est de 

nature à changer totalement la situation de fait retenue précédemment. Cet écrit 

contient des mentions cpti n'ont pas pu être présentées aux stades antérieurs de la 

procédure pour une raison indépendante de la volonté du requérant . 

Dès lors, la date à laquelle ont été créées la Securilate et l'organisation des anciens 

services de la sûreté ne constitue pas un élément pertinent. De même, le fait, d'ailleurs 
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exact, que le service roumain de renseignements n'est que le dépositaire des archives 

des anciens services de la sûreté est hors de propos. Ce qui compte, c'est le fait que la 

let tre n" 705567 du 19 décembre 1990 du service roumain de renseignements (unité 

militaire n" 05007) contient des mentions qui ne concernent pas le requérant , de sorte 

que les données contenues dans cette lettre sont fausses en ce qui le concerne et, si elles 

étaient maintenues, porteraient gravement atteinte à sa dignité et à son honneur. 

A la lumière de ce qui précède, et conformément au texte de loi susmentionné, la 

demande de révision soumise par le requérant est fondée et doit être accueillie. Il 

s'ensuit que les décisions rendues antérieurement concernant celte affaire sont 

annulées et qu'il est l'ait droit à l'action du requérant telle qu'elle a été formulée. » 

25. La t o u r ne se p rononça ni sur l 'octroi des d o m m a g e s - i n t é r ê t s ni su r 

les d é p e n s . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

A. La C o n s t i t u t i o n 

26. Les d isposi t ions p e r t i n e n t e s de la C o n s t i t u t i o n se l isent ainsi : 

Article 20 

« ( 1 ) Les dispos il ions constitutionnelles concernant les droits cl libertés des citoyens 

seront interprétées cl appliquées conformément à la Déclaration universelle des droits 

de l 'homme et aux pactes et autres traités auxquels la Roumanie est partie. 

(2) En cas de contradiction entre les pactes et les traités concernant les droits 

fondamentaux de l 'homme auxquels la Roumanie est partie et les lois internes, les 

instrumenls internationaux prévaudront.» 

Article 21 

« (1) Toute personne peut s'adresser à la justice pour la défense de ses droits, de ses 

libertés et de ses intérêts légitimes. 

(2) Aucune loi ne peut restreindre l'exercice de ce droit. » 

B. Le c o d e civi l 

27. Les disposi t ions p e r t i n e n t e s du code civil sont ainsi l ibe l lées : 

Article 3 

«Le juge qui refusera de juger, sous prétexte du silence, de l'obscurité ou de 

l'insuffisance de la loi, pourra être poursuivi pour déni de justice. » 

Article 998 

«Tout lait quelconque de l 'homme qui cause à autrui un dommage oblige celui par la 

faute duquel il est arrivé à le réparer. » 
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Article 999 

«Chacun est responsable du dommage qu'il a causé non seulement par son l'ail, mais 

encore par sa négligence ou par son imprudence.» 

C. Le c o d e d e p r o c é d u r e c iv i le 

28. La disposi t ion p e r t i n e n t e du code de p r o c é d u r e civile se lit ainsi : 

Article 322-5 

«La révision d'une décision passée en force de chose jugée (...) peut être demandée si 

des preuves écrites, qui ont été retenues par la partie adverse ou qui n'ont pas pu être 

présentées pour une raison indépendante de la volonté des parties, sont découvertes 

après le prononcé de Indécision (...)» 

D . Le d é c r e t n° 31 d e 1954 s u r l e s p e r s o n n e s p h y s i q u e s e t m o r a l e s 

29. Les d isposi t ions p e r t i n e n t e s du déc re t n" 31 de 1954 sur les 

p e r s o n n e s phys iques et mora l e s sont ainsi l ibellées : 

Article 54 

« 1) Celui qui a subi une atteinte à son droit (...) à l 'honneur, à la réputation (...) ou à 

tout autre droit extrapatrimonial pourra demander à l 'instance judiciaire de faire cesser 

l'acte qui porte atteinte aux droits mentionnés. 

2) De même, celui qui a subi une telle at teinte pourra demander au tribunal de 

contraindre l 'auteur de l'acte illégal à prendre toute mesure que le juge estimera 

nécessaire pour qu'il soit rétabli dans son droit. » 

Article 55 

« Si l 'auteur des actes illégaux n'exécute pas dans le délai imparti par le tribunal ce à 

quoi il a été contraint afin de rétablir le droit violé, le tribunal peut le condamner au 

paiement d'une astreinte au profit de l'Etat (...) » 

E. Le d é c r e t - l o i n° 118 d u 3 0 m a r s 1990 sur l 'octro i d e c e r t a i n s 

d r o i t s a u x p e r s o n n e s ayant é t é p e r s é c u t é e s p o u r d e s m o t i f s 

p o l i t i q u e s p a r l e r é g i m e d i c t a t o r i a l i n s t a u r é l e 6 m a r s 1945 

30. A l ' époque des fai ts , les disposi t ions p e r t i n e n t e s du décret - loi 

n" 118/1990 p r é v o y a i e n t : 

Article premier 

«Est comptée dans la détermination de l 'ancienneté et est prise en considération en 

tant que telle pour le calcul de la pension de retraite et de tous les autres droits dérivant 

de l'ancienneté la période pendant laquelle une personne, après le 6 mars 1945, pour des 

raisons politiques : 
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a) a purgé une peine privative de liberté prononcée par une décision de justice 

définitive ou a été mise en détention provisoire pour des infractions politiques; 

(•••)» 

Article 5 

«Une commission composer d'un président et de six membres au maximum, est 

créée dans chaque département (...) pour vérifier si les conditions prévues à l'article 

premier sont remplies. 

Le président doit avoir des compétences juridiques. Font partie de celte commission 

deux représentants des directions du travail et de la protection sociale et quatre 

représentants au plus de l'association des anciens détenus politiques et victimes de la 

dictature. 

( . . . ) , . 

Article 6 

«Les intéressés peuvent prouver qu'ils remplissent les conditions prévues à l'article 

premier au moyen de documents officiels délivrés par les autorités compétentes ou (...) 

de tout élément ayant valeur de preuve. 

(...).. 

Article 11 

«Les dispositions du présent décret ne sont pas applicables aux personnes ayant été 

condamnées pour des crimes contre l 'humanité ou à celles au sujet desquelles il a été 

établi, selon la procédure indiquée aux articles 5 et 6, qu'elles ont eu une activité fasciste 

au sein d'une organisation de type fasciste.» 

F. La lo i n° 14 du 24 f évr i er 1992 s u r l ' o r g a n i s a t i o n et le 

f o n c t i o n n e m e n t d u s e r v i c e r o u m a i n d e r e n s e i g n e m e n t s 

3 1 . Les d isposi t ions p e r t i n e n t e s d e la loi n" 14 d u 24 février 1992, 

publ iée d a n s le J o u r n a l officiel le 3 m a r s 1992, sur l ' o rganisa t ion et 

le f o n c t i o n n e m e n t du service r o u m a i n de r e n s e i g n e m e n t s se lisent 

ainsi : 

Article 2 

«Le service roumain de renseignements organise et déploie toute activité visant à 

recueillir, vérifier et utiliser les renseignements nécessaires pour connaître, prévenir et 

contrecarrer les actions qui, au regard de la loi, menacent la sécurité nationale de la 

Roumanie. » 

Article 8 

« Le service roumain de renseignements est autorisé à détenir et à utiliser tout moyen 

adéquat pour obtenir, vérifier, classer et mémoriser des informations louchant à la 

sécurité nationale, dans les conditions prévues par la loi. » 
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Article 45 

«Tous les documents internes du service roumain de renseignements sont couverts 

par le secret d 'Etat, sont conservés dans ses propres archives et ne peuvent être 

consultés qu'avec l'approbation du directeur, dans les conditions prévues par la loi. 

Les documents, données et renseignements du service roumain de renseignements ne 

peuvent tomber dans le domaine public (pie quarante ans après leur archivage. 

L'ensemble des archives concernant la sécurité nationale des anciens organes de 

renseignements compétents sur le territoire de la Roumanie sont transmises au service 

roumain de renseignements, à toutes lins de conservation et d'utilisation. 

Les archives de l'ancienne Securitate concernant la sécurité nationale ne peuvent 

tomber dans le domaine public que quarante ans après la date d'adoption de la 

présente loi.» 

G. La lo i n° 187 d u 20 o c t o b r e 1999 re la t ive à l ' accès d e s c i t o y e n s 
à l e u r d o s s i e r p e r s o n n e l t e n u p a r la Securitate e t v i s a n t 
à d é m a s q u e r le c a r a c t è r e d e p o l i c e p o l i t i q u e d e c e t t e 
o r g a n i s a t i o n 

32. Les d isposi t ions p e r t i n e n t e s de la loi n" 187 du 20 octobre 1999, 

e n t r é e en v igueu r le 9 d é c e m b r e 1999, s ' énoncen t ainsi : 

Article premier 

« 1) Tout citoyen roumain, ou tout étranger ayant obtenu la nationalité roumaine 

après 1945, a le droit de prendre connaissance du dossier établi à son sujet par les 

organes de la Securilate (...). Ce droit s'exerce sur demande cl permet l'examen direct 

du dossier et l'obtention de coptes de tout document versé au dossier ou relatif à son 

contenu. 

2) En outre, la personne qui fait l'objet d'un dossier dont il ressort qu'elle a été mise 

sous surveillance par la Securilate a le droit, sur demande, de connaître l'identité des 

agents de la Securitate et des collaborateurs qui ont versé des pièces au dossier. 

3) Bénéficient des droits prévus aux paragraphes 1 et 2 l'époux survivant et les 

parents jusqu'au deuxième degré inclus de la personne décodée, sauf disposition 

contraire à la loi.» 

Article 2 

« 1) Pour assurer un droit d'accès aux informations d'intérêt général, tous les 

citoyens roumains (...), les médias, les partis politiques (...) ont le droit d'être informés 

(...) de la qualité d'agent ou de collaborateur de la Securitate des personnes qui occupent 

les fonctions suivantes ou qui y postulent : 

a) la présidence de la Roumanie; 

b) les fonctions parlementaires ; 
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Art icle 7 

« Pour l'application des dispositions de la présente loi est créé le Conseil national pour 

l 'étude des archives de la Securitate (...) (ci-après «le Conseil»), dont le siège est à 

Bucarest. 

Le Conseil est un organisme autonome à personnalité juridique, soumis au contrôle 

du Parlement. (...) » 

Article 8 

«Le Conseil est composé d'un collège de onze membres. 

Les membres du collège du Conseil sont nommés par le Parlement, sur proposition 

des groupes parlementaires, en fonction de la configuration politique des deux 

chambres (...) pour un mandat de six ans, renouvelable une seule fois.» 

Article 13 

«(1) Les bénéficiaires de la présente loi peuvent, conformément à l'article 1 § 1, 

solliciter du Conseil : 

a) la consultation des dossiers (...) établis jusqu'au 22 décembre 1989 par la 

Securitate ; 

b) la délivrance de copies de (...) ces dossiers (...) ; 

c) la délivrance d'attestations d 'appartenance ou de non-appartenance à la Securitate, 

ou de collaboration ou de non-collaboration avec celle-ci; 

( . . . ) » 

Article 14 

«(1) Le contenu des attestations délivrées en application de l'article 13, alinéa 1, 

litt. c), peut être contesté auprès du collège du Conseil (...) » 

Article 15 

« ( 1 ) Le droit d'accès aux informations d'intérêt public s'exerce par le biais d'une 

demande adressée au Conseil. (...) 

(...) 

(4) En réponse aux demandes faites selon l'article 1, le Conseil vérifie les preuves à 

sa disposition, quelle que soit leur forme, et délivre aussitôt une attestation (...) » 

Article 16 

«1) Le bénéficiaire ou la personne à l 'encontre de laquelle une vérification a été 

demandée peut contester auprès du collège du Conseil l 'attestation délivrée selon 

l'article 15. (...) 

La décision du collège peut être a t taquée (...) devant la cour d'appel (...) 

(•••)» 
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E N D R O I T 

I. SUR LES E X C E P T I O N S PRÉLIMINAIRES DU G O U V E R N E M E N T 

A. S u r la q u a l i t é d e v i c t i m e d u r e q u é r a n t 

33 . Le G o u v e r n e m e n t sou t ien t à t i t r e pr inc ipa l , c o m m e il l 'avait fait 

devan t la C o m m i s s i o n , q u e le r e q u é r a n t ne peut plus se p r é t e n d r e 

« v i c t i m e » d ' u n e violat ion de la Conven t i on au sens de l 'ar t icle 34. Il 

soul igne cpae le recjuérant a o b t e n u gain de cause devan t la cour d ' appe l 

de Bucares t , pu i sque celle-ci, d a n s son a r r ê t du 25 n o v e m b r e 1997, a 

déc la ré nul les les m e n t i o n s c o n t e n u e s d a n s la l e t t r e du service r o u m a i n 

de r e n s e i g n e m e n t s (Serviciul Roman de Informala - « le SRI») du 

19 d é c e m b r e 1990. O r , selon le G o u v e r n e m e n t , la seu le a t t e i n t e a u x 

d ro i t s du r e q u é r a n t p rovena i t d e c e t t e l e t t r e . 

En tou t é t a t de cause , sou t i en t le G o u v e r n e m e n t , le r e q u é r a n t dispose à 

p r é sen t de la p r o c é d u r e mise en place pa r la loi n" 187 du 20 oc tobre 1999, 

qui offre à l ' in té ressé t o u t e s les g a r a n t i e s r equ i ses pa r la Conven t i on p o u r 

la p ro tec t ion de ses dro i t s . 

34. Le r e q u é r a n t invite la C o u r à poursu iv re l ' e x a m e n de l 'affaire. Il lait 

valoir cpte les c i rcons tances à l 'or igine de la r e q u ê t e n 'on t pas 

f o n d a m e n t a l e m e n t c h a n g é à la su i te de la décis ion du 25 n o v e m b r e 1997. 

D ' u n e pa r t , le s imple fait de r e c o n n a î t r e , ap rès la décis ion de recevabi l i té de 

la C o m m i s s i o n , q u ' u n e e r r e u r a é té commise , ne peu t pas cons t i t ue r un 

r e d r e s s e m e n t a d é q u a t des violat ions de la Conven t i on . D ' a u t r e pa r t , le 

r e q u é r a n t n ' a tou jours pas accès à son doss ier sec re t , qui est non 

s e u l e m e n t conservé , mais é g a l e m e n t uti l isé pa r le SRI. De ce fait, m ê m e 

ap rè s la décis ion du 25 n o v e m b r e 1997, l 'u t i l i sa t ion pa r le SRI du 

r e n s e i g n e m e n t c o n c e r n a n t le p r é t e n d u passé l ég ionna i re du r e q u é r a n t ou 

de tou t a u t r e r e n s e i g n e m e n t c o n t e n u d a n s son doss ier n 'es t pas à exc lure . 

35 . La C o u r r appe l l e , q u a n t à la not ion de v ic t ime , q u ' u n individu p e u t , 

sous c e r t a i n e s condi t ions , se p r é t e n d r e v ic t ime d ' une violat ion e n t r a î n é e 

par la s imple ex i s tence de m e s u r e s sec rè t e s ou d ' u n e légis lat ion 

p e r m e t t a n t de tel les m e s u r e s , sans avoir besoin d ' avance r q u ' o n les lui a 

r é e l l e m e n t app l iquées ( a r r ê t KJass et a u t r e s c. A l l e m a g n e du 6 s e p t e m b r e 

1978, série A n" 28, pp . 18-19, § 34) . Pa r a i l leurs , « u n e décis ion ou u n e 

m e s u r e favorable a u r e q u é r a n t ne suffit en pr inc ipe à lui r e t i r e r la 

q u a l i t é de « v i c t i m e » que si les a u t o r i t é s na t iona le s ont r econnu , 

exp l i c i t emen t ou en s u b s t a n c e , puis r é p a r é la violat ion de la Conven t ion » 

( a r r ê t s A m u u r c. F r a n c e du 25 juin 1996, Recueil des arrêts et décisions 

1996-III, p . 846, § 36, et Dalban c. Roumanie [ G C ] , n" 28114/95 , § 44, 

C E D H 1999-VI). 

36 . En l 'occur rence , la C o u r note q u e le r e q u é r a n t dénonce la t enue 

d ' un reg i s t r e secret c o n t e n a n t des d o n n é e s le c o n c e r n a n t , dont 
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l ' ex is tence a é té dévoilée p u b l i q u e m e n t au coû t s d ' u n e p r o c é d u r e 

j ud i c i a i r e . Elle cons idère qu' i l p eu t , de ce fait, se p r é t e n d r e v ic t ime d 'une 

violat ion de la Conven t ion . 

La C o u r re lève auss i q u e , p a r un a r r ê t du 25 n o v e m b r e 1997, la cour 

d ' appe l de Bucares t a cons t a t é que les m e n t i o n s c o n t e n u e s d a n s la l e t t re 

du 19 d é c e m b r e 1990 re la t ives au p r é t e n d u passé lég ionna i re du 

r e q u é r a n t é t a i en t fausses, clans la m e s u r e où elles se r a p p o r t a i e n t 

p r o b a b l e m e n t à u n e a u t r e p e r s o n n e du m ê m e n o m , et les a a n n u l é e s . 

A suppose r q u e l 'on puisse e s t i m e r q u e le r e q u é r a n t , d a n s u n e ce r t a ine 

m e s u r e , a pa r cet a r r ê t o b t e n u r é p a r a t i o n q u a n t à la p r é s e n c e d a n s son 

fichier d ' i n fo rma t ions qu i se sont révélées fausses , la C o u r e s t ime que 

ce t t e r é p a r a t i o n n 'es t q u e par t ie l le et que , de t o u t e façon, elle est 

insuff isante au sens d e sa j u r i s p r u d e n c e p o u r lui r e t i r e r la qua l i t é de 

v ic t ime . En effet, o u t r e les cons idé ra t ions m e n t i o n n é e s ci-dessus q u a n t à 

la qua l i t é de v ic t ime r é s u l t a n t de la t e n u e d ' un fichier secre t , la Cour 

relève en pa r t i cu l i e r les é l é m e n t s su ivan t s . 

Il s emble ra i t que l ' in format ion sur le p r é t e n d u passé l ég ionna i re d u 

r e q u é r a n t est toujours cons ignée d a n s les fichiers du SRI, sans q u ' u n e 

m e n t i o n de l ' a r rê t d u 25 n o v e m b r e 1997 ait é té po r t ée d a n s le fichier 

conce rné . En o u t r e , la cour d ' appe l ne s 'est pas p r o n o n c é e , et n ' é ta i t 

d ' a i l l eurs pas en dro i t de le faire, sur le fait q u e le SRI est au to r i s é par la 

législat ion r o u m a i n e à d é t e n i r et u t i l i ser des fichiers créés p a r les anc iens 

services de r e n s e i g n e m e n t s , qui c o n t i e n n e n t des in fo rma t ions sur le 

r e q u é r a n t . O r un gr ief essent ie l du r e q u é r a n t devan t la C o u r po r t e sur le 

fait q u e la loi i n t e r n e n ' é n o n c e pas avec su f f i s amment de précis ion les 

condi t ions d a n s lesquel les le SRI doit exerce r ses act ivi tés et qu 'e l le ne 

fourni t pas au jus t i c i ab le un recours effectif à cet éga rd devan t une 

a u t o r i t é na t i ona l e . 

Enfin, la cour d ' appe l de Buca re s t , d a n s son a r r ê t du 25 n o v e m b r e 1997, 

n ' a pas r é p o n d u à la d e m a n d e d ' i n d e m n i s a t i o n du r e q u é r a n t au t i t re du 

d o m m a g e m o r a l et des frais et dépens . 

37. Pour ce qui est de la loi n" 187 du 20 oc tobre 1999 invoquée par le 

G o u v e r n e m e n t , la C o u r e s t i m e , eu éga rd aux c i rcons tances de la p r é s e n t e 

affaire, q u e ce t t e loi n 'es t pas p e r t i n e n t e ( p a r a g r a p h e 71 c i -dessous) . 

38. La C o u r conclut q u e le r e q u é r a n t peu t se p r é t e n d r e «v ic t ime » au 

sens de l 'ar t icle 34 de la Conven t i on . Il y a donc lieu de r e j e t e r l ' except ion. 

B. S u r l ' é p u i s e m e n t d e s v o i e s d e r e c o u r s i n t e r n e s 

39. Le G o u v e r n e m e n t pla ide de surcroî t l ' i r recevabi l i té de la r e q u ê t e 

pour n o n - é p u i s e m e n t des voies de recours i n t e r n e s . Il fait valoir que le 

r e q u é r a n t disposai t d 'un r ecour s qu ' i l n ' a pas ut i l i sé , à savoir u n e act ion 

fondée sur le décre t n" 31/1954 sur les p e r s o n n e s phys iques et mora les , en 
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ve r tu d u q u e l le j u g e peu t o r d o n n e r t ou t e m e s u r e pour faire cesser 

l ' a t t e in t e à la r é p u t a t i o n d ' u n e pe r sonne . 

40. La C o u r relève qu' i l exis te un lien é t roi t e n t r e la t hè se du 

G o u v e r n e m e n t sur ce point et le bien-fondé des do léances fo rmulées pa r 

le r e q u é r a n t sur le t e r r a in de l 'ar t icle 13 de la Conven t ion . Elle jo in t donc 

c e t t e except ion au fond ( p a r a g r a p h e 70 ci-dessous) . 

IL SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 8 DE LA 

C O N V E N T I O N 

11. Le r e q u é r a n t se p la in t de ce q u e le SRI dé t i en t et peu t ut i l i ser à 

tout m o m e n t des d o n n é e s sur sa vie pr ivée , don t c e r t a i n e s sont fausses et 

d i f famato i res . Il a l lègue la viola t ion de l 'ar t icle 8 de la C o n v e n t i o n , libellé 

ainsi : 

« 1. Toute personne a droit au respect de sa vie privée et familiale, de son domicile et 

de sa correspondance. 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 

pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 

dans une société démocratique, est nécessaire à la sécurité nationale, à la sûreté 

publique, au bien-être économique du pays, à la défense de l'ordre et à la prévention 

des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 

des droits et libertés d 'aulrui. » 

A. Sur l ' app l i cab i l i t é d e l 'art ic le 8 

42. Le G o u v e r n e m e n t con t e s t e l 'appl icabi l i té de l 'ar t icle 8, en faisant 

valoir q u e les in fo rmat ions m e n t i o n n é e s d a n s la l e t t r e du SRI du 

19 d é c e m b r e 1990 ne re lèvent pas de la vie pr ivée du r e q u é r a n t , ma i s de 

sa vie pub l ique . En effet, en déc idan t de m e n e r des act ivi tés po l i t iques et 

de faire pub l i e r des b r o c h u r e s , l ' in té ressé a imp l i c i t emen t r enoncé à 

« l ' a n o n y m a t » i n h é r e n t à la vie pr ivée. Q u a n t à son i n t e r r o g a t o i r e p a r la 

police et à son casier j ud ic i a i r e , il s 'agit là d ' i n fo rma t ions pub l iques . 

43 . La C o u r rappe l le que la m é m o r i s a t i o n dans un reg i s t r e secre t et la 

c o m m u n i c a t i o n de d o n n é e s re la t ives à la «vie p r ivée» d ' un individu 

e n t r e n t d a n s le c h a m p d 'app l ica t ion de l 'ar t icle 8 § 1 ( a r r ê t L e a n d e r 

c. Suède du 26 m a r s 1987, série A n" 116, p. 22, § 48) . 

Le respec t de la vie privée englobe le droi t pour l ' individu de noue r et 

déve lopper des r e l a t ions avec ses s e m b l a b l e s ; de surcro î t , a u c u n e ra ison 

de pr inc ipe ne p e r m e t d ' exc lu re les act ivi tés profess ionnel les ou 

c o m m e r c i a l e s de la no t ion de «vie p r ivée» ( a r r ê t s N i e m i e t z 

c. A l l e m a g n e du 16 d é c e m b r e 1992, série A n" 251-B, pp. 33-34, § 29, et 

Hal ford c. R o y a u m e - U n i du 25 juin mi, Recueil 1997-LÏÏ, pp . 1015-1016, 

§§ 42-46). 
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La C o u r a déjà soul igné la concordance e n t r e ce t t e i n t e r p r é t a t i o n 

extens ive et celle de la C o n v e n t i o n é laborée au sein du Conse i l de 

l 'Europe pour la p ro tec t ion des p e r s o n n e s à l ' égard du t r a i t e m e n t 

a u t o m a t i s é des d o n n é e s à c a r a c t è r e pe r sonne l du 28 j a n v i e r 1981, e n t r é e 

en v igueu r le l" oc tobre 1985, don t le but est « d e g a r a n t i r (...) à tou te 

p e r s o n n e phys ique (...) le respec t (...) n o t a m m e n t de son dro i t à la vie 

pr ivée , à l ' égard du t r a i t e m e n t a u t o m a t i s é des d o n n é e s à c a r a c t è r e 

pe r sonne l la c o n c e r n a n t » (ar t ic le 1), ces d e r n i è r e s é t a n t définies dans 

l 'ar t ic le 2 c o m m e « t o u t e in fo rmat ion c o n c e r n a n t u n e p e r s o n n e phys ique 

ident if iée ou ident i f iab le» ( a r r ê t Amann c. Suisse [ G C ] , n" 27798/95 , § 65, 

C E D H 2000-11). 

En o u t r e , des d o n n é e s de n a t u r e pub l ique peuven t r e l eve r de la vie privée 

lorsqu 'e l les sont , d ' une m a n i è r e s y s t é m a t i q u e , recuei l l ies et m é m o r i s é e s 

d a n s des fichiers t e n u s par les pouvoirs publics. C e l a vau t d a v a n t a g e 

encore lo rsque ces d o n n é e s c o n c e r n e n t le passé lo in ta in d ' u n e pe r sonne . 

44. En l 'espèce, la C o u r c o n s t a t e q u e la l e t t r e du 19 d é c e m b r e 1990 du 

SRI con tena i t d iverses in fo rma t ions sur la vie du r e q u é r a n t , en par t i cu l ie r 

sur ses é t u d e s , sur ses act ivi tés po l i t iques et sur son cas ier j ud i c i a i r e , dont 

une pa r t i e avait é té recuei l l ie il y a plus de c i n q u a n t e ans a u p a r a v a n t . De 

l'avis de la Cour , de tels r e n s e i g n e m e n t s , lorsqu' i ls sont , d ' u n e m a n i è r e 

s y s t é m a t i q u e , recueil l is et m é m o r i s é s d a n s un fichier t e n u p a r des agen t s 

de l 'E ta t , re lèvent de la «vie p r ivée» au sens de l 'ar t icle 8 § 1 de la 

Conven t i on . Te l est d ' a u t a n t p lus le cas e n l 'espèce q u e ce r t a ines 

in fo rma t ions on t é té déc l a r ée s fausses et qu 'e l les r i s q u e n t de po r t e r 

a t t e i n t e à la r é p u t a t i o n de l ' in té ressé . 

En c o n s é q u e n c e , l 'ar t ic le 8 t rouve à s ' app l iquer . 

B. Sur l ' o b s e r v a t i o n d e l 'art ic le 8 

/. Sur l'existence d'une ingérence 

45. Pour le G o u v e r n e m e n t , pour qu ' i l y ait i ngé rence d a n s le droi t au 

respec t de la vie pr ivée, t rois condi t ions cumula t i ve s doivent ê t re 

r e m p l i e s : la m é m o r i s a t i o n des in fo rmat ions c o n c e r n a n t l ' i n t é ressé , leur 

u t i l i sa t ion et l ' impossibi l i té pour la p e r s o n n e c o n c e r n é e de les réfuter . 

O r , en l 'espèce, t an t la m é m o r i s a t i o n q u e l 'u t i l i sa t ion des d o n n é e s se 

rapportant au r e q u é r a n t ont eu lieu avant la ra t i f ica t ion de la 

C o n v e n t i o n p a r la R o u m a n i e . Q u a n t à l ' impossibi l i té a l l éguée de réfuter 

les in fo rmat ions , le G o u v e r n e m e n t sou t i en t q u ' a u c o n t r a i r e l ' in té ressé a 

la faculté de ré fu ter des d o n n é e s c o n t r a i r e s à la r éa l i t é , ma i s qu ' i l n ' a pas 

fait usage des voies de recours a p p r o p r i é e s . 

46. La C o u r rappe l le q u e t an t la m é m o r i s a t i o n par u n e au to r i t é 

pub l ique de d o n n é e s re la t ives à la vie privée d 'un individu q u e leur 
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u t i l i sa t ion et le refus d ' acco rde r la facul té de les ré fu te r cons t i t uen t une 

ingé rence d a n s le droi t au respec t de sa vie pr ivée g a r a n t i par l 'ar t icle 8 § 1 

de la Conven t i on ( a r r ê t s L c a n d e r p réc i t é , p . 22, § 48 , Kopp c. Suisse 

du 25 m a r s 1998, Recueil 1998-11, p . 540, § 53 , et Amami p réc i té , §§ 69 

et 80) . 

En l 'espèce, il r essor t sans nul d o u t e de la l e t t r e du SRI du 19 d é c e m b r e 

1990 q u e celui-ci d é t i e n t des i n fo rma t ions sur la vie pr ivée du r e q u é r a n t . 

S'il est vrai q u e ce t t e l e t t r e est a n t é r i e u r e à l ' en t rée en v igueur de la 

C o n v e n t i o n à l ' égard de la R o u m a n i e , le 20 j u i n 1994, le G o u v e r n e m e n t 

n ' a pas a l légué q u e , depu i s ce t t e d a t e , le SRI a cessé de d é t e n i r des 

in fo rmat ions sur la vie pr ivée du r e q u é r a n t . La C o u r relève aussi 

l 'u t i l i sa t ion, p o s t é r i e u r e à c e t t e d a t e , de c e r t a i n e s d o n n é e s , pa r e x e m p l e 

d a n s le c ad re de l 'act ion en révision ayant abou t i à la décis ion du 

25 n o v e m b r e 1997. 

T a n t la m é m o r i s a t i o n de ces d o n n é e s q u e leur u t i l i sa t ion , assor t ies du 

refus d ' accorder au r e q u é r a n t la faculté de les ré fu te r , cons t i t uen t u n e 

ingé rence d a n s son droi t au respec t de sa vie pr ivée , g a r a n t i pa r l 'ar t icle 8 

§ L 

2. Justification de l'ingérence 

47. La pr inc ipa le ques t ion qu i se pose est celle de savoir si l ' i ngérence 

ainsi c o n s t a t é e peu t se jus t i f i e r au r e g a r d du p a r a g r a p h e 2 de l 'a r t ic le 8. 

M é n a g e a n t une except ion à un droi t g a r a n t i p a r la Conven t ion , ce 

paragraphe appel le une i n t e r p r é t a t i o n é t ro i t e . Si la C o u r reconna î t q u e 

dans une société d é m o c r a t i q u e , l ' exis tence de services de r e n s e i g n e m e n t s 

peu t s ' avére r l ég i t ime , elle rappe l le q u e le pouvoir de survei l ler en secre t 

les c i toyens n 'est to lé rab le d ' ap rè s la Conven t i on q u e dans la m e s u r e 

s t r i c t e m e n t nécessa i re à la s a u v e g a r d e des ins t i tu t ions d é m o c r a t i q u e s 

(a r rê t Klass et a u t r e s p réc i t é , p. 21 , § 42) . 

48 . Pour ne pas en f re indre l 'ar t icle 8, pare i l le i ngé rence doit avoir é té 

« p r é v u e pa r la loi», poursu iv re un bu t l ég i t ime au r e g a r d du p a r a g r a p h e 2 

et, de surcro î t , ê t r e nécessa i re d a n s une société d é m o c r a t i q u e pour 

a t t e i n d r e ce but . 

49 . Le G o u v e r n e m e n t cons idère q u e les m e s u r e s en ques t i on é t a i en t 

p révues pa r la loi. Les d o n n é e s c o n c e r n é e s ont é té révé lées pa r le SRI dans 

le c ad re d ' une p rocédure mise en place pa r le décre t - lo i n" 118/1990, q u i vise 

à oc t royer r é p a r a t i o n aux p e r s o n n e s p e r s é c u t é e s pa r le r é g i m e 

c o m m u n i s t e . Selon l 'ar t icle 1 1 dudi t décre t - lo i , a u c u n e m e s u r e r é p a r a t r i c e 

ne peu t ê t r e accordée aux pe r sonnes ayan t eu u n e act ivi té fasciste. 

50. Selon le r e q u é r a n t , la conserva t ion et l 'u t i l i sa t ion du fichier le 

c o n c e r n a n t ne sont pas p révues pa r la loi, c a r le droi t i n t e r n e n 'es t pas 

assez précis pour i nd ique r aux c i toyens d a n s que l les c i rcons tances et sous 

quel les condii ions il habi l i te la puissance publ ique à m é m o r i s e r dans des 
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fichiers et à ut i l iser des in fo rmat ions sur leur vie pr ivée . En o u t r e , la loi 

i n t e r n e ne déf inirai t pas avec su f f i samment de préc is ion les moda l i t é s 

d 'exerc ice de ces pouvoirs et ne con t i end ra i t pas de g a r a n t i e s con t r e les 

abus . 

5 1. La C o m m i s s i o n e s t ime que le droi t i n t e r n e ne définissai t pas avec 

u n e précis ion suff isante les condi t ions d a n s lesquel les le SRI pouvai t 

a rch iver , c o m m u n i q u e r et u t i l i ser des in fo rma t ions re la t ives à la vie 

pr ivée du r e q u é r a n t . 

52. La C o u r rappe l le sa j u r i s p r u d e n c e c o n s t a n t e selon laquel le les 

mo t s « p r é v u e pa r la loi» imposen t non s e u l e m e n t que la mesu re 

i nc r iminée ait une base en droi t i n t e r n e , ma i s visent auss i la qua l i t é de la 

loi en c a u s e : ainsi , celle-ci doit ê t r e accessible au jus t i c i ab le et prévisible 

(voir, en d e r n i e r l ieu, YarrëtAmann p réc i t é , § 50) . 

53 . En l 'espèce, la C o u r c o n s t a t e que l 'ar t ic le 6 du décret - loi n" 118/ 

1990 invoqué p a r le G o u v e r n e m e n t c o m m e f o n d e m e n t de la m e s u r e 

i nc r iminée p e r m e t à tou t individu de faire la p reuve qu ' i l r empl i t les 

condi t ions r equ i ses p o u r se voir r e c o n n a î t r e ce r t a in s d ro i t s , au moyen de 

d o c u m e n t s officiels dél ivrés p a r les au to r i t é s c o m p é t e n t e s ou de tout 

é l é m e n t ayan t va l eu r de p reuve . Toutefo is , c e t t e disposi t ion ne définit 

pas de quel le m a n i è r e ces p reuves peuven t ê t r e o b t e n u e s et ne confère 

au SRI a u c u n pouvoir en m a t i è r e de col lecte , m é m o r i s a t i o n et 

c o m m u n i c a t i o n des d o n n é e s sur la vie pr ivée d ' u n e p e r s o n n e . 

La C o u r doit donc r e c h e r c h e r si la loi n" 14/1992 sur l ' o rganisa t ion et le 

f o n c t i o n n e m e n t du SRI, invoquée é g a l e m e n t par le G o u v e r n e m e n t , peu t 

cons t i t ue r le f o n d e m e n t légal de ces m e s u r e s . A cet égard , elle note que 

ladi te loi au tor i se le SRI à recuei l l i r , m é m o r i s e r et u t i l i ser des 

r e n s e i g n e m e n t s t o u c h a n t à la sécur i t é na t i ona l e . La C o u r e x p r i m e des 

d o u t e s q u a n t à la p e r t i n e n c e p o u r la sécur i t é na t iona le des in format ions 

d é t e n u e s au sujet du r e q u é r a n t . N é a n m o i n s , elle r appe l l e qu ' i l i ncombe au 

p r e m i e r chef aux a u t o r i t é s na t i ona l e s , et s i n g u l i è r e m e n t aux t r i b u n a u x , 

d ' i n t e r p r é t e r et d ' a p p l i q u e r le droi t i n t e r n e (a r rê t K o p p p réc i t é , p . 541 , 

§ 59) , et relève à cet é g a r d q u e , d a n s son a r r ê t du 25 n o v e m b r e 1997, la 

cour d ' appe l de Buca res t a conf i rmé la légal i té de la d é t e n t i o n pa r le SRI 

de ces d o n n é e s , en t a n t q u e dépos i t a i r e des archives des anc iens o rganes 

de s û r e t é . 

Dès lors, la C o u r peu t conclure q u e la m é m o r i s a t i o n des données sur la 

vie pr ivée du r e q u é r a n t avai t u n e base en droi t r o u m a i n . 

54. Q u a n t à l 'accessibil i té de la loi, la C o u r e s t ime que ce t t e exigence 

se t rouve r empl i e dès lors que la loi n" 14/1992 a é té publ iée au J o u r n a l 

officiel r o u m a i n le 3 m a r s 1992. 

55. C o n c e r n a n t l 'exigence de prévis ibi l i té , la C o u r rappe l le q u ' u n e 

n o r m e est «p rév i s ib le» lorsqu 'e l le est réd igée avec assez de précis ion 

pour p e r m e t t r e à t o u t e p e r s o n n e , en s ' e n t o u r a n t au besoin de conseils 

éc la i rés , de r ég le r sa condu i t e . La C o u r a soul igné l ' impor t ance de ce 
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concept en m a t i è r e de survei l lance sec rè t e , en ces t e r m e s ( a r r ê t M a l o n e 

c. R o y a u m e - U n i du 2 août 1984, sér ie A n" 82, p . 32, § 67, r ep r i s d a n s 

l ' a r rê t Amann p r éc i t é , § 5 6 ) : 

« La Cour rappelle qu'à ses yeux le membre de phrase « prévue par la loi » ne se borne 

pas à renvoyer au droit interne, mais concerne aussi la qualité de la «loi»; il la veut 

compatible avec la prééminence du droit, mentionnée dans le préambule de la 

Convention (...). Il implique ainsi - et cela ressort de l'objet et du but de l'article 8 -

que le droit interne doit offrir une certaine protection contre des atteintes arbitraires 

de la puissance publique aux droits garantis par le paragraphe 1 (...). Or le danger 

d'arbitraire apparaît avec une netteté singulière là où un pouvoir de l'exécutif s'exerce 

en secret (...) 

(...) Puisque l'application de mesures de surveillance secrète des communications 

échappe au contrôle des intéressés comme du public, la «loi» irait à l 'encontre de la 

prééminence du droit si le pouvoir d'appréciation accordé à l'exécutif ne connaissait 

pas de limites. En conséquence, elle doit définir l 'étendue et les modalités d'exercice 

d'un tel pouvoir avec une netteté suffisante - compte tenu du but légitime poursuivi -

pour fournira l'individu une protection adéquate contre l 'arbitraire.» 

56. Il convient donc d ' e x a m i n e r la « q u a l i t é » des n o r m e s j u r i d i q u e s 

invoquées en l ' espèce , en r e c h e r c h a n t en pa r t i cu l i e r si le droi t i n t e r n e 

fixait avec u n e précis ion suff isante les condi t ions dans lesquel les le SRI 

pouvai t m é m o r i s e r et u t i l i ser des in fo rma t ions re la t ives à la vie pr ivée du 

r e q u é r a n t . 

57. La C o u r relève à cet é g a r d que la loi n" 14/1992 prévoi t , d a n s son 

ar t ic le 8, que peuven t ê t r e recuei l l is , consignés et a rchivés dans des 

doss iers sec re t s des r e n s e i g n e m e n t s t o u c h a n t à la sécur i té na t i ona l e . 

O r a u c u n e disposi t ion du droi t i n t e r n e ne fixe les l imi tes à 

r e s p e c t e r d a n s l 'exercice de ces p ré roga t ives . Ainsi , la loi p réc i t ée ne 

définit ni le g e n r e d ' i n fo rma t ions pouvan t ê t r e cons ignées , ni les 

ca tégor ies de p e r s o n n e s suscept ib les de faire l 'objet des m e s u r e s de 

survei l lance te l les q u e la collecte et la conserva t ion de d o n n é e s , ni les 

c i r cons tances d a n s lesquel les peuven t ê t r e pr ises ces m e s u r e s , ni la 

p r o c é d u r e à suivre . De m ê m e , ladi te loi ne fixe pas de l imi te q u a n t 

à l ' anc i enne té des in fo rmat ions d é t e n u e s et la d u r é e de leur 

conserva t ion . 

Q u a n t à l 'ar t icle 45 , celui-ci habi l i te le SRI à r e p r e n d r e , à t ou t e s fins de 

conserva t ion et d 'u t i l i sa t ion , les a rchives ayan t a p p a r t e n u aux anc iens 

o r g a n e s de r e n s e i g n e m e n t s c o m p é t e n t s sur le t e r r i t o i r e de la R o u m a n i e , 

et au to r i se la consu l t a t ion des d o c u m e n t s du SRI sur a p p r o b a t i o n du 

d i r e c t e u r . 

La C o u r relève q u e cet a r t ic le ne r e n f e r m e a u c u n e disposi t ion explici te 

et dé t a i l l ée su r les p e r s o n n e s au to r i s ée s à c o n s u l t e r les doss iers , la n a t u r e 

de ces d e r n i e r s , la p r o c é d u r e à suivre et l 'usage qui peu t ê t r e d o n n é aux 

in fo rma t ions ainsi o b t e n u e s . 
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58. Elle no te aussi q u e , b ien q u e l 'ar t icle 2 de la loi habi l i te les 

a u t o r i t é s c o m p é t e n t e s à a u t o r i s e r les i ngé rences nécessa i r e s afin de 

p réven i r et c o n t r e c a r r e r les m e n a c e s p o u r la sécur i t é n a t i o n a l e , le motif 

de te l les i ngé rences n 'es t pas défini avec su f f i s amment de précis ion. 

59. La C o u r doit aussi se convaincre de l ' exis tence de g a r a n t i e s 

a d é q u a t e s et suff isantes con t r e les a b u s , ca r un sys t ème de survei l lance 

sec rè te des t i né à p r o t é g e r la sécur i té na t i ona l e c o m p o r t e le r i sque de 

sape r , voire de d é t r u i r e , la d é m o c r a t i e au mot i f de la dé f end re (a r rê t 

Klass et a u t r e s p réc i t é , pp . 23-24, §§ 49-50). 

En effet, p o u r q u e les sys tèmes de survei l lance sec rè te soient 

compa t ib l e s avec l 'ar t icle 8 de la Conven t ion , ils doivent con ten i r des 

g a r a n t i e s é tab l ies par la loi et qui sont appl icables au cont rô le des 

act iv i tés des services conce rnés . Les p r o c é d u r e s de con t rô le doivent 

r e s p e c t e r aussi fidèlement q u e possible les va leurs d ' une société 

d é m o c r a t i q u e , en pa r t i cu l i e r la p r é é m i n e n c e du dro i t , à laquel le se réfère 

e x p r e s s é m e n t le p r é a m b u l e de la Conven t i on . Elle imp l ique , e n t r e a u t r e s , 

q u ' u n e ingé rence de l 'exécut i f d a n s les dro i t s de l ' individu soit soumise à 

un cont rô le efficace que doit n o r m a l e m e n t a s su re r , au mo ins en d e r n i e r 

ressor t , le pouvoir j ud i c i a i r e , ca r il offre les me i l l eu re s g a r a n t i e s 

d ' i n d é p e n d a n c e , d ' i m p a r t i a l i t é et de p r o c é d u r e r égu l i è re ( a r r ê t Klass et 

a u t r e s p réc i t é , pp . 25-26, § 55) . 

60. En l 'occur rence , la C o u r relève q u e le sys t ème r o u m a i n de collecte 

et d ' a rch ivage d ' i n fo rma t ions ne fournit pas de te l les g a r a n t i e s , a u c u n e 

p r o c é d u r e de con t rô le n ' é t a n t p révue pa r la loi n" 14/1992, que ce soit 

p e n d a n t q u e la m e s u r e o r d o n n é e est en v igueur ou a p r è s . 

61 . Dès lors, la C o u r e s t ime q u e le d ro i t i n t e r n e n ' i nd ique pas avec 

assez de c la r t é l ' é t endue et les moda l i t é s d 'exerc ice du pouvoir 

d ' app réc i a t i on des a u t o r i t é s d a n s le d o m a i n e cons idé ré . 

62. La C o u r en conclut q u e la d é t e n t i o n et l 'u t i l i sa t ion p a r le SRI 

d ' i n fo rma t ions sur la vie pr ivée du r e q u é r a n t n ' é t a i e n t pas « p r é v u e s par 

la loi», ce qu i suffit à c o n s t i t u e r u n e m é c o n n a i s s a n c e d e l 'ar t icle 8. Au 

su rp lus , en l 'espèce, ce t t e c i r cons tance e m p ê c h e la C o u r de con t rô le r la 

l ég i t imi té du bu t r e che rché p a r les m e s u r e s o r d o n n é e s , et si celles-ci 

é t a i e n t , à suppose r le but l ég i t ime , «néces sa i r e s d a n s une société 

d é m o c r a t i q u e ». 

63 . P a r t a n t , il y a eu viola t ion de l 'ar t icle 8. 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 

C O N V E N T I O N 

64. Le r e q u é r a n t se p la in t de ce q u e l ' absence de tout r ecours devant 

une ins tance na t iona l e pouvan t s t a t u e r sur sa d e m a n d e visant à faire 

d é t r u i r e le fichier qui compor t a i t des d o n n é e s à son sujet et à y faire 
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modifier les d o n n é e s inexac te s est con t r a i r e é g a l e m e n t à l 'ar t icle 13, ainsi 

l ibe l lé : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 

violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 

que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 

fonctions officielles. » 

65 . Le G o u v e r n e m e n t fait valoir q u e le r e q u é r a n t a o b t e n u sat is fact ion 

pa r l ' a r rê t du 25 n o v e m b r e 1997, qui a déc la ré nul les les m e n t i o n s 

c o n t e n u e s d a n s la l e t t r e du SRI du 19 d é c e m b r e 1990. Q u a n t à la 

d e s t r u c t i o n ou à la modif icat ion des d o n n é e s figurant dans le fichier t enu 

p a r le SRI, le G o u v e r n e m e n t e s t ime cpte le r e q u é r a n t n ' a pas choisi la voie 

de recours a p p r o p r i é e . En effet, il a u r a i t pu i n t rodu i r e u n e act ion en 

jus t i ce fondée sur le déc re t n" 31 de 1954, dont l 'ar t icle 54 § 2 a u t o r i s e le 

j u g e à o r d o n n e r t ou t e m e s u r e t e n d a n t à r é t ab l i r le droi t m é c o n n u , en 

l 'espèce le dro i t à son h o n n e u r et sa r é p u t a t i o n . 

D ' a u t r e p a r t , soul igne le G o u v e r n e m e n t , le r e q u é r a n t peu t à p r é sen t se 

prévalo i r des d isposi t ions de la loi n" 187 de 1999 pour p r e n d r e 

conna i s sance du dossier é tab l i à son sujet p a r la Securitate. En ve r tu des 

a r t ic les 15 et 16 de ce t t e loi, le r e q u é r a n t pou r ra i t c o n t e s t e r devan t un 

t r ibuna l la vé rac i t é des in fo rma t ions c o n t e n u e s d a n s son dossier . 

66. Selon la C o m m i s s i o n , le G o u v e r n e m e n t n ' a pas réuss i à d é m o n t r e r 

qu ' i l exis ta i t en droi t r o u m a i n un recours effectif, en p r a t i q u e c o m m e en 

droi t , qui eût p e r m i s au r e q u é r a n t de se p l a ind re d ' une violat ion de 

l 'ar t ic le 8 d e la C o n v e n t i o n . 

67. La C o u r rappe l le q u e , selon sa j u r i s p r u d e n c e c o n s t a n t e , l 'ar t icle 13 

exige un recours i n t e r n e pour les seuls griefs que l'on peut e s t i m e r 

« d é f e n d a b l e s » au r ega rd de la Conven t ion (voir, pa r e x e m p l e , l 'arrêt 

Çahci c. Turquie [ G C ] , n" 23657/94, § 112, C E D H 1999-IV). L 'a r t i c le 13 

g a r a n t i t l ' ex is tence en droi t i n t e r n e d 'un recours p e r m e t t a n t de se 

prévaloi r des dro i t s et l iber tés de la Conven t ion , tels qu ' i l s peuven t s'y 

t r ouve r consacrés . C e t t e d isposi t ion exige donc un recours i n t e r n e 

hab i l i t an t « l ' i n s t a n c e na t iona l e c o m p é t e n t e » à c o n n a î t r e d u c o n t e n u du 

gr ief fondé sur la Conven t ion et à offrir le r e d r e s s e m e n t a p p r o p r i é , 

m ê m e si les E t a t s c o n t r a c t a n t s jou i s sen t d ' une ce r t a ine m a r g e 

d ' app réc i a t i on q u a n t à la m a n i è r e de se con fo rmer aux obl iga t ions q u e 

leur fait c e t t e disposi t ion. Le recours exigé pa r l 'ar t icle 13 doit ê t r e 

«effectif» en p r a t i q u e c o m m e en droi t ( a r r ê t Wille c. Liechtenstein [ G C ] , 

n" 28396/95, § 75, C E D H 1999-VII). 

68. Elle observe q u e le grief du r e q u é r a n t selon lequel le SRI d é t i e n t , à 

des (ins d ' a rch ivage et d 'u t i l i sa t ion , des d o n n é e s sur sa vie pr ivée , en 

violat ion de l 'ar t icle 8 de la C o n v e n t i o n , revê ta i t sans con te s t e un 

c a r a c t è r e « d é f e n d a b l e » . Il é ta i t donc en dro i t de bénéficier d 'un recours 

in te rne effectif au s e n s de l'art ici c 13 de la Conven t ion . 
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69. L ' « i n s t a n c e » dont pa r l e l 'ar t icle 13 peut ne pas ê t r e fo rcémen t , 

d a n s tous les cas , u n e in s t i t u t ion jud ic i a i r e au sens s t r ic t . C e p e n d a n t , ses 

pouvoirs et les g a r a n t i e s p rocédu ra l e s qu ' e l l e p r é s e n t e e n t r e n t en ligne de 

c o m p t e p o u r d é t e r m i n e r si le recours est effectif ( a r r ê t KJass et a u t r e s 

p réc i t é , p . 30, § 67). 

En o u t r e , en m a t i è r e de survei l lance sec rè t e , u n m é c a n i s m e objectif de 

cont rô le peu t ê t re suffisant aussi l o n g t e m p s q u e les m e s u r e s r e s t e n t 

sec rè tes . Ce n 'es t q u ' u n e fois les m e s u r e s d ivulguées q u e des voies d e 

recours doivent s 'ouvrir à l ' individu (ibidem, p . 3 1 , §§ 70-71). 

70. En l 'espèce, le G o u v e r n e m e n t sou t i en t q u e le r e q u é r a n t au ra i t pu 

i n t e n t e r u n e ac t ion en jus t i ce fondée sur l 'ar t icle 54 du déc re t n" 31/1954. 

La C o u r e s t i m e q u e cet a r g u m e n t ne s au ra i t ê t r e r e t e n u . 

D ' u n e p a r t , elle re lève que l 'ar t icle 54 dudi t déc re t ouvre la voie d ' une 

act ion en j u s t i c e de c a r a c t è r e g é n é r a l , qui a pour but de p r o t é g e r des 

dro i t s e x t r a p a t r i m o n i a u x ayant subi une a t t e i n t e i l légale. O r , la cour 

d ' appe l de Buca re s t a ind iqué dans son a r r ê t du 25 n o v e m b r e 1997 que le 

SRI é ta i t habi l i té p a r la loi i n t e r n e à d é t e n i r des in fo rma t ions sur le 

r e q u é r a n t p r o v e n a n t des dossiers des anc i ens services de r e n s e i g n e m e n t s . 

D ' a u t r e p a r t , le G o u v e r n e m e n t n ' a pas é tab l i l ' exis tence d ' une décision 

i n t e r n e fa isant j u r i s p r u d e n c e en la m a t i è r e . Il n ' a donc pas d é m o n t r é 

q u ' u n tel r ecours eût é té effectif. Dès lors, il éche t de re je te r ce t t e 

except ion p r é l i m i n a i r e du G o u v e r n e m e n t . 

71 . Q u a n t au m é c a n i s m e créé pa r la loi n" 187/1999, à suppose r que le 

Consei l prévu soit i n s t a u r é , la C o u r relève q u e ni les disposi t ions 

invoquées p a r le G o u v e r n e m e n t ni a u c u n e a u t r e d ispos i t ion de ce t t e loi 

ne p e r m e t t e n t de con t e s t e r la d é t e n t i o n , pa r les a g e n t s de l 'E ta t , d e 

d o n n é e s sur la vie privée d ' une p e r s o n n e ou la vérac i té de ces 

in fo rmat ions . En effet, le m é c a n i s m e de cont rô le ins t i tué par les 

a r t ic les 15 et 16 ne conce rne q u e la d ivulga t ion des in fo rma t ions sur 

l ' ident i té de ce r t a in s co l l abora teu r s et a g e n t s de la Securitate. 

72. La C o u r n ' a é té in formée d ' a u c u n e a u t r e disposi t ion en droi t 

r o u m a i n p e r m e t t a n t de con t e s t e r la d é t e n t i o n , pa r les services de 

r e n s e i g n e m e n t s , de d o n n é e s sur la vie pr ivée du r e q u é r a n t ou de ré fu ter 

la vé rac i t é de ces in fo rma t ions . 

73. P a r t a n t , la C o u r conclut q u e le r e q u é r a n t a é té v ic t ime d 'une 

violat ion de l 'ar t icle 13. 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 DE LA 

C O N V E N T I O N 

74. Le r e q u é r a n t se p la in t q u e le refus des t r i b u n a u x d ' e x a m i n e r 

sa d e m a n d e visant à o b t e n i r le r e m b o u r s e m e n t des frais et un 

d é d o m m a g e m e n t ait po r t é a t t e i n t e à son dro i t à un t r i b u n a l , en violat ion 

de l 'ar t icle 6 de la Conven t ion , libellé c o m m e suit : 
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« I. Toute personne a droit à ce que sa cause soit entendue (...) par un tribunal (...) 

qui décidera (...) des contestations sur ses droits et obligations de caractère civil (...) » 

75. Le G o u v e r n e m e n t ne se p rononce pas à cet éga rd . 

76. La Commis s ion a décidé d ' e x a m i n e r ce gr ief sous l 'angle de 

l 'obl igat ion plus g é n é r a l e , q u e l 'ar t icle 13 fait pe se r sur les E t a t s , d'offrir 

un recours effectif p e r m e t t a n t de se p la indre de violat ions de la 

Conven t ion . 

77. La C o u r observe q u ' o u t r e le grief, e x a m i n é ci-dessus, t i ré de 

l 'absence de tou t r ecours p e r m e t t a n t de faire valoir la d e m a n d e d e 

modif icat ion ou de d e s t r u c t i o n du fichier c o n t e n a n t des d o n n é e s le 

c o n c e r n a n t , le r e q u é r a n t se p la in t auss i de ce q u e la cour d ' appe l de 

Buca res t , b ien q u e saisie l éga l emen t d ' u n e d e m a n d e en r é p a r a t i o n et de 

r e m b o u r s e m e n t des frais, ne s 'est pas p rononcée à ce sujet d a n s son a r r ê t 

en révision du 25 n o v e m b r e 1997. 

78. A n 'en pas d o u t e r , la d e m a n d e du r e q u é r a n t d 'octroi d ' une 

i n d e m n i t é pour d o m m a g e m o r a l et de r e m b o u r s e m e n t des frais r evê ta i t 

un c a r a c t è r e civil au sens de l 'ar t icle 6 § 1, et la cour d ' appe l de Bucares t 

é ta i t c o m p é t e n t e pour en c o n n a î t r e ( a r r ê t Robins c. R o y a u m e - U n i du 

23 s e p t e m b r e 1997,Recueil 1997-V, p. 1809, § 29). 

La C o u r e s t i m e dès lors q u e l 'omission de la cour d 'appel d ' e x a m i n e r 

ce t t e d e m a n d e a po r t é a t t e i n t e au dro i t du r e q u é r a n t à un procès 

équ i t ab l e au sens de l 'ar t icle 6 § 1 ( a r r ê t Ruiz Tor i ja c. Espagne du 

9 d é c e m b r e 1994, série A n" 303-A, pp. 12-13, § 30). 

79. Il y a donc eu é g a l e m e n t violat ion de l 'ar t ic le 6 § 1 de la 

Conven t ion . 

V. SUR L 'APPLICATION DE L 'ARTICLE 41 D E LA C O N V E N T I O N 

80. Le r e q u é r a n t sollicite u n e sat isfact ion é q u i t a b l e su r le f o n d e m e n t 

de l 'ar t icle 41 de la Conven t ion , aux t e r m e s duque l : 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. D o m m a g e 

8 1 . Le r e q u é r a n t r é c l a m e 20 mi l l i a rds de lei r o u m a i n s (ROL) en 

r é p a r a t i o n du pré jud ice m o r a l causé p a r le d iscrédi t lié à la d ivulgat ion 

pub l ique d ' une in fo rma t ion fausse et d i f famato i re à son é g a r d et au refus 

des a u t o r i t é s , p e n d a n t p lus ieurs a n n é e s , d ' a d m e t t r e l ' e r r e u r et de la 

r é p a r e r . 
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82. Le G o u v e r n e m e n t s 'élève c o n t r e ce t t e p r é t e n t i o n , qu ' i l e s t ime 

d é r a i s o n n a b l e , d ' a u t a n t p lus q u e le r e q u é r a n t n ' a pas soulevé ce point 

devan t les ju r id i c t ions i n t e r n e s . 

83. La C o u r rappe l le sa j u r i s p r u d e n c e c o n s t a n t e selon laque l le la seule 

c i rcons tance q u ' u n r e q u é r a n t n ' a pas po r t é sa d e m a n d e d ' i n d e m n i t é devant 

une ju r id i c t ion i n t e r n e n 'obl ige pas la C o u r à r e j e t e r lad i te d e m a n d e pour 

défaut man i fes t e de f o n d e m e n t , pas plus qu 'e l l e ne m e t obs tac le à sa 

recevabi l i té ( a r r ê t De Wilde , O o m s et Ve r syp c. Be lg ique du 10 m a r s 1972 

(article 50), sér ie A n" 14, pp. 9-10, § 20) . De surcroî t , en l 'espèce, la C o u r 

relève que , c o n t r a i r e m e n t à ce que p r é t e n d le G o u v e r n e m e n t , le r e q u é r a n t 

a d e m a n d é devan t les j u r id i c t ions i n t e r n e s à ê t r e i n d e m n i s é du pré judice 

m o r a l qu ' i l a subi , p a r le v e r s e m e n t d ' u n e s o m m e symbol ique de 1 leu 

r o u m a i n , d e m a n d e qui n ' a pas reçu de r éponse de la pa r t des t r i b u n a u x 

r o u m a i n s . 

Elle no te ensu i t e q u e la cour d ' appe l de Buca res t a déc la ré nul les les 

in fo rmat ions r é p u t é e s d i f famato i res , r é p o n d a n t ainsi p a r t i e l l e m e n t aux 

griefs du r e q u é r a n t . La C o u r e s t ime toutefois q u e le r e q u é r a n t doit avoir 

r é e l l e m e n t subi un pré judice mora l , c o m p t e t e n u de l ' ex is tence d 'un 

sys tème de fichiers sec re t s c o n t r a i r e à l 'ar t icle 8, du dé fau t de recours 

effectif à cet éga rd , de l ' absence d ' un procès équ i t ab le et é g a l e m e n t du 

fait que p lus ieurs a n n é e s se sont écoulées avant q u ' u n t r i buna l ne se 

déc la re c o m p é t e n t pour a n n u l e r les in fo rmat ions d i f famato i res . 

Elle e s t ime donc q u e les é v é n e m e n t s en cause ont e n t r a î n é une 

ingé rence grave d a n s les dro i t s de M . R o t a r u , p o u r laquel le la s o m m e de 

50 000 francs f rançais (FRF) r e p r é s e n t e u n e r é p a r a t i o n é q u i t a b l e du 

pré judice m o r a l subi . C e m o n t a n t est à conver t i r en lei r o u m a i n s au taux 

appl icable à la da t e du r è g l e m e n t . 

B. Fra is e t d é p e n s 

84. Le r e q u é r a n t sollicite le r e m b o u r s e m e n t de 38 mil l ions R O L 

(13 450 FRF) qu ' i l décompose c o m m e s u i t : 

a) 30 mil l ions R O L c o r r e s p o n d a n t aux frais exposés p o u r la p rocédure 

i n t e r n e , don t 20 mil l ions R O L p o u r les frais de voyage et de séjour à Ia§i et 

Bucares t et 10 mil l ions R O L p o u r frais d ivers (droi ts de t i m b r e , t é l éphone , 

photocopies , etc.) ; 

b) 8 mill ions R O L c o r r e s p o n d a n t aux frais exposés devan t les 

ins t i tu t ions de la Conven t ion , dont 6 mil l ions R O L pour frais de t r aduc t ion 

et s e c r é t a r i a t , 1 mil l ion R O L pour les frais de voyage Bâr l ad -Buca res t et 

1 mill ion R O L pour les frais de visa français pour le fils du r e q u é r a n t . 

85 . Le G o u v e r n e m e n t j u g e c e t t e s o m m e e x o r b i t a n t e , d ' a u t a n t plus 

que le r e q u é r a n t a u r a i t d e m a n d é le j u g e m e n t pa r défau t d a n s t ou t e s les 

p r o c é d u r e s i n t e r n e s . 
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86. La C o u r rappe l le q u ' a u t i t r e de l 'ar t icle 41 de la Conven t ion , elle 

r e m b o u r s e les frais dont il est é tabl i qu ' i l s ont é té r é e l l e m e n t et 

n é c e s s a i r e m e n t exposés et sont d 'un m o n t a n t r a i sonnab le (voir, p a r m i 

d ' a u t r e s , a r r ê t Nikolova c. Bulgarie [ G C ] , n" 31195/96, § 79, 

C E D H 1999-11). A cet égard , il y a lieu de r a p p e l e r que la C o u r peu t 

accorder à un r e q u é r a n t le p a i e m e n t non s e u l e m e n t de ses frais et 

d é p e n s devan t les o r g a n e s de la Conven t ion , mais aussi de ceux qu' i l a 

engagés devan t les j u r id i c t ions na t i ona l e s pour p réven i r ou faire cor r iger 

pa r celles-ci une viola t ion c o n s t a t é e pa r la C o u r (Van Geyseghem c. Belgique 

[ G C ] , n" 26103/95, § 45 , C E D H 1999-1). 

87. La C o u r note q u e l ' in té ressé n ' é t a i t pas r e p r é s e n t é devan t les 

jur id ic t ions i n t e r n e s . Elle relève auss i que le r e q u é r a n t a dé fendu lui-

m ê m e sa cause devan t la C o m m i s s i o n et que devan t la C o u r , il a é té 

r e p r é s e n t é à l ' aud ience . Elle cons ta t e é g a l e m e n t q u e le Consei l de 

l 'Europe a versé à M. R o t a r u la s o m m e de 9 759,72 F R F au t i t re de 

l ' ass is tance jud ic i a i r e . 

La C o u r accorde en en t i e r a u r e q u é r a n t la s o m m e r é c l a m é e p a r lui, à 

savoir 13 450 FRF, mo ins celle déjà ve rsée p a r le Conse i l de l 'Europe au 

t i t r e de l ' ass is tance jud ic i a i r e . Le solde est à conver t i r en lei au t a u x 

appl icable à la da t e du r è g l e m e n t . 

C. I n t é r ê t s m o r a t o i r e s 

88. La C o u r juge app rop r i é de r e t e n i r le t a u x d ' i n t é r ê t légal appl icable 

en F r a n c e , à la d a t e d ' adop t ion du p r é s e n t a r r ê t , soit 2,74 % l 'an. 

P A R C E S M O T I F S , L A C O U R 

1. Rejette, à l ' u n a n i m i t é , l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t de 

p e r t e de la qua l i t é de v ic t ime ; 

2. Joint au fond, à l ' u n a n i m i t é , l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t 

de n o n - é p u i s e m e n t des voies de recours i n t e r n e s , et la rejette à 

l ' u n a n i m i t é ap rès e x a m e n au fond; 

3. Dit, p a r seize voix con t r e u n e , qu ' i l y a eu violat ion de l 'ar t icle 8 de la 

Conven t i on ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t ic le 13 de la Conven t ion ; 

5. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la 

Conven t ion ; 
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6. Dit, à l ' u n a n i m i t é , 

a) q u e l 'E ta t d é f e n d e u r doit verser au r e q u é r a n t , d a n s les t rois mois, 

50 000 F R F ( c inquan t e mille francs français) p o u r d o m m a g e m o r a l et 

13 450 F R F ( t re ize mille q u a t r e cen t c i n q u a n t e francs français) pour 

frais et d é p e n s , moins 9 759,72 F R F (neuf mille sept cent c i n q u a n t e -

neu f francs français so ixan te -douze c e n t i m e s ) , à conver t i r en lei 

r o u m a i n s au t a u x appl icable à la d a t e du r è g l e m e n t ; 

b) que ces m o n t a n t s seront à m a j o r e r d 'un i n t é r ê t s imple de 2,74 % 

l 'an à c o m p t e r de l ' exp i ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 

7. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t i s fac t ion équ i t ab le pour le 

su rp lus . 

Fai t en français et en angla is , puis p rononcé en aud ience publ ique au 

Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 4 m a i 2000. 

Luzius W l L D H A B E R 

P r é s i d e n t 

Michele D E S A L V I A 

Greffier 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t ion et 74 § 2 du r è g l e m e n t , l 'exposé des opinions sépa rées 

su ivan tes : 

- opinion c o n c o r d a n t e de M. W i l d h a b e r , à laque l le M. Makarczyk , 

M. F ü r m e n , M. Cos ta , M m * T u l k e n s , M . Casadeva l l et M'™' W e b e r 

d é c l a r e n t se r a l l i e r ; 

- opinion c o n c o r d a n t e de M. Lorenzen ; 

- opin ion en p a r t i e d i s s iden te de M. Bonel lo . 

L.W. 

M. de S. 
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O P I N I O N C O N C O R D A N T E D E M . L E J U G E W I L D H A B E R , 

À L A Q U E L L E M . M A K A R C Z Y K , M . T Û R M E N , M . C O S T A , 

M T T U L K E N S , M . C A S A D E V A L L E T M n u W E B E R , J U G E S , 

D É C L A R E N T S E R A L L I E R 

(Traduction) 

E n l 'espèce, le r e q u é r a n t se p la igna i t d 'une a t t e i n t e à son droi t au 

respec t de sa vie pr ivée en ra ison de la d é t e n t i o n et de l 'u t i l i sa t ion p a r le 

service r o u m a i n de r e n s e i g n e m e n t s (SRI) d 'un fichier c o n t e n a n t des 

in fo rmat ions pe r sonne l l e s , don t la m a j e u r e p a r t i e da t a i t des a n n é e s 1946 

à 1948. Le dossier ind iqua i t en pa r t i cu l i e r que le r e q u é r a n t , p e n d a n t ses 

é t u d e s , en 1937 (alors q u e l ' in té ressé avait en fait à pe ine seize a n s ) , avai t 

é té m e m b r e d 'un m o u v e m e n t de type « l é g i o n n a i r e » , c 'es t -à-dire u n e 

o rgan i sa t ion p a r a m i l i t a i r e d ' e x t r ê m e dro i t e , na t iona l i s t e et a n t i s é m i t e . 

C e t t e in fo rmat ion , révélée dans u n e l e t t r e de fin 1990 é m a n a n t du 

min i s t è r e de l ' In té r i eu r , fut déc la rée fausse en 1997 pa r la cour d ' appe l 

de Buca re s t . N é a n m o i n s , il s emb le ra i t qu 'e l le soit toujours cons ignée 

d a n s les fichiers du SRI, a lors q u e l ' a r rê t de 1997 n 'y est pas m e n t i o n n é . 

En o u t r e , l ' in té ressé n ' a reçu ni d o m m a g e s - i n t é r ê t s ni i n d e m n i s a t i o n p o u r 

ses frais et d é p e n s . U n e ac t ion en r é p a r a t i o n à l ' encon t re du SRI fut 

re je tée en 1994. A p p a r e m m e n t , le droi t r o u m a i n ne p e r m e t tou jours pas 

au r e q u é r a n t de c o n t e s t e r la d é t e n t i o n pa r le SRI d ' in fo rmat ions sur sa vie 

pr ivée, de ré fu ter la vé rac i t é de ces in fo rmat ions ou de r é c l a m e r leur 

de s t ruc t i on . 

D a n s ce con tex t e , no t r e C o u r conclut à la viola t ion des a r t ic les 8, 13 

et 6 § 1. C o n f o r m é m e n t à sa j u r i s p r u d e n c e c o n s t a n t e ( a r r ê t M a l o n e 

c. R o y a u m e - U n i du 2 août 1984, série A n" 82, pp . 36 et 38-39, §§ 80 et 

87-88; a r r ê t s Krus l in et Huv ig c. F r a n c e du 24 avril 1990, série A 

n" 176-A, pp. 24-25, §§ 36-37, et 176-B, pp . 56-57, §§ 35-36; a r r ê t Hal ford 

c. R o y a u m e - U n i du 25 j u i n 1997, Recueil des arrêts et décisions 1997-III, 

p. 1017, § 51 ; a r r ê t K o p p c. Suisse du 25 m a r s 1998,Recueil 1998-11, p . 543, 

§§ 75-76; et a r r ê t Amann c. Suisse [ G C ] , n" 27798/95, §§ 61-62 et 77-81, 

C E D H 2000-11), elle e s t ime que les règles du droi t i n t e r n e d i sposan t q u e 

peuven t ê t r e recuei l l is , cons ignés et a rchivés dans des doss iers sec re t s des 

r e n s e i g n e m e n t s t o u c h a n t la sécur i t é na t i ona l e ne p r é s e n t e n t pas un d e g r é 

suffisant de prévis ibi l i té . Dès lors, la d é t e n t i o n et l 'u t i l i sa t ion p a r le SRI 

d ' i n fo rma t ions su r la vie pr ivée du r e q u é r a n t n ' é t a i e n t pas « p révues p a r la 

loi», de sor te que l 'ar t icle 8 a é té enfre in t . J e souscris p l e i n e m e n t à ces 

conclusions . 

Toutefo is - que la base légale soit ou non suffisante - , j ' a i m e r a i s 

a jou te r q u ' e n l 'espèce j ' a i de sé r ieux d o u t e s q u a n t à savoir si l ' a t t e in t e 

aux dro i t s du r e q u é r a n t poursuiva i t un but l ég i t ime au r e g a r d de 
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l 'ar t icle 8 § 2. Pa r a i l leurs , il est pour moi incon te s t ab le q u e l ' ingérence 

n ' é t a i t pas nécessa i re d a n s u n e société d é m o c r a t i q u e . 

Q u a n t à la ques t i on du bu t l ég i t ime , la C o u r a d m e t d ' o rd ina i r e sans 

difficulté la l ég i t imi té de l 'objectif défini par le G o u v e r n e m e n t sous 

réserve qu ' i l re lève de l 'une des ca tégor ies visées au p a r a g r a p h e 2 des 

ar t ic les 8 à 11. Toute fo i s , pour la sécur i té na t iona le c o m m e pour d ' au t r e s 

bu t s , j ' e s t i m e qu' i l doit ex is te r au moins un lien r a i sonnab le et réel e n t r e 

les m e s u r e s p o r t a n t a t t e i n t e à la vie pr ivée et l 'objectif invoqué pour que 

celui-ci puisse ê t r e cons idéré c o m m e lég i t ime . A m o n sens , exp l ique r que 

la conserva t ion , pour ainsi d i re sans d i s c e r n e m e n t , d ' in fo rmat ions 

re la t ives à la vie pr ivée d ' individus cor respond à un souci lég i t ime de 

sécur i t é na t iona le pose m a n i f e s t e m e n t un p r o b l è m e . 

D a n s l 'affaire R o t a r u , il s 'agit de d o n n é e s sur les ac t iv i tés d 'un individu 

p e n d a n t son adolescence et ses é t u d e s , d a t a n t de plus de c i n q u a n t e ans e t , 

clans un cas, de so ixante- t ro i s ans , qui avaient é té recuei l l ies de façon 

illégale et a r b i t r a i r e sous un anc ien r ég ime et qui sont toujours 

conservées d a n s des fichiers sans a u c u n e p ro tec t ion a d é q u a t e et effective 

con t r e les abus , a lors q u e l ' i nexac t i tude d ' u n e pa r t i e de ces in format ions a 

é té d é m o n t r é e . Il n ' a p p a r t i e n t pas à la C o u r de dire si ces in format ions 

doivent ê t r e d é t r u i t e s , s'il convient de g a r a n t i r des dro i t s absolus d 'accès 

et de rect i f icat ion ou si u n a u t r e sys t ème sera i t con fo rme à la Conven t ion . 

Mais il est difficile de d i s ce rne r quel souci lég i t ime de sécur i t é na t iona le 

pour ra i t jus t i f ie r de con t inue r à conserver ces in fo rma t ions d a n s ces 

condi t ions . Dès lors , j ' e s t i m e que la C o u r a u r a i t é t é fondée à conclure 

q u e la m e s u r e l i t ig ieuse en l 'espèce ne poursuiva i t pas un bu t lég i t ime au 

sens de l 'ar t icle 8 § 2. 

C e t t e conclusion a u r a i t p e r m i s d 'év i te r de d é t e r m i n e r si la m e s u r e en 

ques t ion é ta i t nécessa i re d a n s une société d é m o c r a t i q u e , pu i sque ce 

c r i t è re d é p e n d de l ' ex is tence d 'un but l ég i t ime . Si, toutefois , la C o u r 

avai t p ré fé ré a d m e t t r e q u e la sécur i t é na t iona le cons t i tua i t en l 'espèce 

un tel bu t , elle a u r a i t r appe lé que les E t a t s ne d i sposen t pas d 'une 

l a t i t ude i l l imitée p o u r assu je t t i r les individus à des m e s u r e s de 

survei l lance secrè te ou à un sys tème de fichiers sec re t s . L ' i n t é r ê t d 'un 

E t a t à p r é s e r v e r sa sécur i t é na t i ona l e doit ê t r e mis en ba lance avec la 

gravi té de l ' a t t e in t e au droi t d ' un r e q u é r a n t au respec t de sa vie pr ivée. 

No t re C o u r a c o n s t a m m e n t soul igné q u ' « u n sys t ème de survei l lance 

secrè te des t i né à p r o t é g e r la sécur i t é na t iona le crée un r i sque de saper , 

voire de d é t r u i r e , la d é m o c r a t i e au mot i f de la d é f e n d r e » ( a r r ê t L e a n d e r 

c. Suède du 26 m a r s 1987, série A n" 116, p . 25, § 60 ; voir auss i l ' a r rê t Klass 

et a u t r e s c. A l l e m a g n e du 6 s e p t e m b r e 1978, sér ie A n" 28, pp. 21 et 23, 

§§ 42 et 49 et , mutatis mutandis, l ' a r rê t C h a h a l c. R o y a u m e - U n i du 

15 n o v e m b r e 1996, Recueil 1996-V, pp . 1866-1867, § 131, et l ' a r rê t 

T inne l ly & Sons L t d e t a u t r e s et McElduff et a u t r e s c. R o y a u m e - U n i d u 

10 juillet 1998, Recueil 1998-IV, pp. 1662-1663, § 77). C 'es t pourquo i la 
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C o u r doit se convaincre q u e la survei l lance sec rè te des ci toyens est 

s t r i c t e m e n t nécessa i re à la s a u v e g a r d e des ins t i tu t ions d é m o c r a t i q u e s et 

qu ' i l exis te des g a r a n t i e s a d é q u a t e s et suff isantes con t r e les a b u s . 

Eu é g a r d à l ' ensemble des c i rcons tances de la cause et à la l umiè r e des 

cons idé ra t ions ci-dessus re la t ives au bu t l ég i t ime , il convient de conclure 

q u e l ' ingérence en ques t i on n ' é t a i t pas le moins du m o n d e nécessa i re , 

d a n s une société d é m o c r a t i q u e , pour a t t e i n d r e un but t o u c h a n t la 

sécur i t é na t i ona l e . 

En un mot donc , q u a n d bien m ê m e un fondemen t légal prévisible au ra i t 

exis té d a n s l 'affaire R o t a r u , la C o u r a u r a i t n é a n m o i n s dû conc lure à la 

violat ion de l 'ar t icle 8, soit au mot i f q u ' a u c u n but lég i t ime ne just i f ia i t de 

c o n t i n u e r à t en i r un sys tème abusif de fichiers sec re t s , soit pa rce que ce t t e 

m e s u r e n ' é t a i t m a n i f e s t e m e n t pas nécessa i re d a n s une société 

d é m o c r a t i q u e . 
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J ' a i voté en l 'espèce en faveur des conclusions de la ma jo r i t é , pour les 

m ê m e s motifs qu 'e l l e . Toutefo is , cela ne signifie pas q u e je suis 

f o n d a m e n t a l e m e n t en désaccord avec les observa t ions p r é s e n t é e s p a r 

M. le j u g e W i l d h a b e r dans son opinion c o n c o r d a n t e sur les a u t r e s 

exigences de l 'ar t icle 8 § 2. J e ne m 'y suis pas ral l ié tout s i m p l e m e n t 

pa rce que , selon la j u r i s p r u d e n c e c o n s t a n t e de la Cour , l o r s q u ' u n e 

ingé rence d a n s l 'exercice des dro i t s g a r a n t i s p a r l 'ar t ic le 8 n 'es t pas 

« p r é v u e p a r la loi», il n 'y a pas lieu d ' e x a m i n e r si les a u t r e s condi t ions 

posées p a r l 'ar t icle 8 § 2 sont r emp l i e s . Il m e semble essent ie l 

de m a i n t e n i r ce t t e j u r i s p r u d e n c e . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E B O N E L L O 

(Traduction) 

1. La major i t é a conclu à la violat ion de l 'ar t icle 8, ap r è s avoir e s t imé 

q u e ses d isposi t ions s ' app l iqua ien t aux faits de la cause . J ' a i vo té avec la 

ma jo r i t é en faveur du cons ta t d ' a u t r e s violat ions de la Conven t ion , mais j e 

ne peux r e t e n i r l 'appl icabi l i té de l 'ar t icle 8. 

2. L 'a r t ic le 8 p ro tège la vie pr ivée d e l ' individu. Au c œ u r de c e t t e 

p ro tec t ion se t rouve le droi t de t o u t e p e r s o n n e de voir les recoins les plus 

i n t imes de son ê t r e é c h a p p e r à l ' inquis i t ion et au cont rô le du publ ic . Il 

exis te en nous , en no t r e espr i t , des zones r é se rvées don t la Conven t i on 

c o m m a n d e d ' i n t e rd i r e l 'accès. Il est i l légi t ime de d i s séquer , conserver , 

c lasser ou d ivu lguer des d o n n é e s qui se r é fè ren t aux d o m a i n e s les plus 

sec re t s de l 'act ivi té , de l ' o r i en ta t ion ou de la convict ion d 'un individu, 

ab r i t é s d e r r i è r e les m u r s de la conf ident ia l i té . 

3. En r e v a n c h e , des act ivi tés qu i sont , de pa r leur n a t u r e m ê m e , 

pub l iques et qui se nou r r i s sen t en vér i té de la publ ic i té , ne re lèvent 

n u l l e m e n t de la p ro tec t ion de l 'ar t icle 8. 

4. Les in fo rmat ions sec rè tes d é t e n u e s p a r les services de sécur i t é de 

l 'E ta t q u e le r e q u é r a n t a d e m a n d é à consu l t e r ava ien t t ra i t pour 

l ' essent ie l a) à la pa r t i c ipa t ion active d ' u n c e r t a i n Aure l R o t a r u à un 

m o u v e m e n t p o l i t i q u e ; b) à sa d e m a n d e t e n d a n t à la publ ica t ion de deux 

b r o c h u r e s po l i t i ques ; c) à son affiliation à la sect ion j e u n e s s e d ' un pa r t i 

p o l i t i q u e ; d) et au fait qu ' i l n ' ava i t pas d ' a n t é c é d e n t s j ud ic i a i r e s 

( p a r a g r a p h e 13 de l ' a r r ê t ) . 

5. Les trois p r e m i e r s types d ' i n fo rma t ion renvoient exc lus ivement à 

des act ivi tés p u b l i q u e s ; é m i n e m m e n t pub l iques , devrais-je d i re , en ce 

q u e l 'act ivisme pol i t ique et édi tor ia l exige u n e publ ic i té m a x i m a l e , 

laquel le cond i t ionne son ex i s tence m ê m e et son succès . Les d o c u m e n t s 

n ' i n d i q u a i e n t pas q u e le r e q u é r a n t vota i t p o u r tel ou tel pa r t i pol i t ique 

- ce qu i , b ien e n t e n d u , a u r a i t cons t i t ué une ingé rence d a n s la zone 

i n t e rd i t e de conf ident ia l i té - mais r e n d a i e n t c o m p t e , p o u r l 'essent ie l , des 

man i f e s t a t i ons pub l iques du m i l i t a n t i s m e public d 'Aure l R o t a r u au sein 

de c e r t a i n e s o rgan i sa t ions pub l iques . 

6. En quoi la conserva t ion de d o c u m e n t s relat ifs aux act ivi tés 

é m i n e m m e n t publiques d 'un individu viole-t-elle son droi t à la vie 

p r ivée? J u s q u ' i c i , la C o u r a e s t imé , à j u s t e t i t r e à mon avis, q u e la 

p ro tec t ion de l 'ar t icle 8 s ' é t enda i t à des d o m a i n e s conf ident ie ls , te ls q u e 

les d o n n é e s médica les et s an i t a i r e s , l 'act ivi té et l ' o r i en ta t ion sexuel les , les 

l iens fami l iaux , voire les re la t ions profess ionnel les et c o m m e r c i a l e s , ainsi 

q u e d ' a u t r e s ques t ions d ' o rd re privé d a n s lesquel les t ou t e in t rus ion d u 
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public cons t i t ue ra i t u n f r anch i s semen t indu des b a r r i è r e s na tu re l l e s du 

soi. Le m i l i t a n t i s m e publ ic a u sein de pa r t i s po l i t iques publics n 'a , selon 

moi, r ien à voir avec le pr inc ipe qui c o m m a n d e d 'é lever la p ro tec t ion de la 

vie pr ivée au r a n g de droi t f o n d a m e n t a l . 

7. Le q u a t r i è m e é l é m e n t d ' i n fo rma t ion que r e n f e r m a i t le fichier sur le 

r e q u é r a n t renvoie à une note ind iquan t que l ' in té ressé n 'ava i t pas de 

casier judic ia i re . Selon la Cour , m ê m e ce t t e in fo rma t ion e m p o r t e 

violat ion du droi t à la vie pr ivée du r e q u é r a n t . Elle a soul igné que les 

no tes des services de sécur i t é (qui c o n t i e n n e n t des r e n s e i g n e m e n t s dont 

ce r t a in s d a t e n t de plus de c i n q u a n t e ans) c o m p r e n a i e n t le casier jud ic ia i r e 

du r e q u é r a n t et a conclu que «de tels r e n s e i g n e m e n t s , lorsqu ' i ls sont , 

d ' une m a n i è r e s y s t é m a t i q u e , recueil l is et m é m o r i s é s d a n s un fichier t enu 

pa r des a g e n t s de l 'E ta t , re lèvent de la «vie pr ivée » au sens de l 'ar t icle 8 § 1 

de la C o n v e n t i o n » ( p a r a g r a p h e 44 de l ' a r r ê t ) . 

8. Ce la , m e semble- t - i l , va d a n g e r e u s e m e n t au -de là de la po r t ée d e 

l 'ar t icle 8. D é c l a r e r que la conserva t ion du casier jud ic ia i r e d ' une 

p e r s o n n e p a r la police m e t e n j e u l 'ar t icle 8 ( m ê m e s'il en ressor t , c o m m e 

en l 'espèce, q u e l ' individu en ques t ion n ' a pas d ' a n t é c é d e n t s jud ic ia i res ) 

peut avoir d ' inca lcu lab les et r edou t ab l e s conséquences q u a n t à « la 

sécur i té na t iona l e , à la s û r e t é pub l ique , à la défense de l 'ordre et à la 

p réven t ion du c r ime », va leurs que l 'ar t icle 8 p ro t ège t ou t e s e x p r e s s é m e n t . 

9. J ' a u r a i s a d m i s , q u o i q u ' à c o n t r e c œ u r , q u e la conserva t ion pa r la 

police des a n t é c é d e n t s jud ic ia i res d 'une p e r s o n n e puisse s 'analyser en 

une ingé rence d a n s l 'exercice du droi t à la vie pr ivée , mais j e m e serais 

hâ t é d ' a jou te r q u ' u n e tel le i ngé rence se jus t i f ie p a r la p réven t ion des 

infract ions péna le s et la p ro tec t ion de la sécur i t é n a t i o n a l e . La C o u r n ' a 

pas jugé u t i le de le faire. 

10. Bien e n t e n d u , m o n e m b a r r a s ne po r t e q u e sur la c en s u re pa r la 

C o u r de la conservation d ' i n fo rma t ions de n a t u r e p é n a l e . Il est tout à fait 

concevable q u e la divulgation g r a t u i t e et i l légi t ime du c o n t e n u des casiers 

jud ic i a i r e s soulève des ques t ions sous l 'angle de l 'ar t icle 8. 

11. La C o u r s emble acco rde r une i m p o r t a n c e pa r t i cu l i è r e au fait que 

« c e r t a i n e s in fo rma t ions ont é té déc la rées fausses et (...) r i squen t de 

p o r t e r a t t e i n t e à la r é p u t a t i o n de l ' i n t é re s sé» ( p a r a g r a p h e 44 de l ' a r r ê t ) . 

Ces p r éoccupa t i ons soulèvent deux ques t ions d i s t i n c t e s : celle de la 

fausse té des in fo rma t ions et celle de leur c a r a c t è r e d i f famato i re . 

12. C e r t a i n e s d o n n é e s conservées d a n s le fichier du r e q u é r a n t ne se 

r a p p o r t e n t en réa l i té pas à lui, mais à un h o m o n y m e . Sans aucun d o u t e , 

cela en fait de « fausses» in fo rmat ions du point de vue du r e q u é r a n t . Mais 

l ' i nexac t i tude d'informations tombées dans le domaine public les t r ans fo rme- t -

elle en d o n n é e s pr ivées ? La logique de ce r a i s o n n e m e n t m ' é c h a p p e . 

13. Encore u n e fois, j e r econna i s sans difficulté que les « fausses» 

in format ions su r le r e q u é r a n t , conservées p a r les services de sécur i t é , 

é t a i en t de n a t u r e à p o r t e r a t t e i n t e à sa r é p u t a t i o n . Il s e m b l e r a i t q u e la 
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1. A r r ê t F a y e d c. R o y a u m e - U n i d u 21 s e p t e m b r e 1994, s é r i e A n" 2 9 4 - B , p p . 5 0 - 5 1 , §§ 66 -68 ; 

a r r ê t N i e m i e t z c. A l l e m a g n e d u 16 d é c e m b r e 1992, s é r i e A n" 2 5 1 - B , p p . 35 -36 , § 37 . 

C o u r , ces d e r n i e r s t e m p s , che rche à évoluer vers l ' idée que la 

« r é p u t a t i o n » p o u r r a i t soulever des ques t i ons au r ega rd de l 'ar t icle 8 1 . 

O u v r i r l 'ar t ic le 8 à ces nouvel les perspec t ives a jou te ra i t une d imens ion 

s u p p l é m e n t a i r e exc i t an t e à la p ro tec t ion des dro i t s de l ' h o m m e . Mais à 

m o n sens , la C o u r devra i t s ' a t t a q u e r de front à ce t t e r é fo rme , et non 

l ' aborde r , p r e s q u e s u b r e p t i c e m e n t , c o m m e u n e ques t i on à l 'orée du dro i t 

à la vie pr ivée . 

14. Si j ' a v a i s p a r t a g é la thèse de la major i t é selon laque l le le droi t à la 

vie pr ivée p r o t è g e é g a l e m e n t des i n fo rma t ions é m i n e m m e n t pub l iques , 

j ' a u r a i s a lors é g a l e m e n t conclu à la violat ion de l 'ar t icle 8, pu i sque j e 

souscr is sans réserve à la conclusion de la C o u r selon laquel le la 

conse rva t ion et l 'u t i l isat ion p a r les forces de l 'ordre des in fo rma t ions 

c o n c e r n a n t le r e q u é r a n t n ' é t a i e n t pas « p r é v u e s pa r la loi» 

( p a r a g r a p h e s 57-63 de l ' a r r ê t ) . 
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A N N E X E 

A V I S D E L A C O M M I S S I O N E U R O P É E N N E 

D E S D R O I T S D E L ' H O M M E ' 

( formulé d a n s le r a p p o r t de la C o m m i s s i o n 2 du 1" m a r s 1999) 

[La C o m m i s s i o n s i é g e a i t d a n s la c o m p o s i t i o n s u i v a n t e : 

M M . S. T R E C H S E L , / l r á í í / « ¡ / , 

E . B U S U T T U , 

G A L K U R J Ó R U N D S S O N , 

A . § . G O Z Ü B Ü Y Ü K , 

A . W E I T Z E I . , 

J . - G . SOYF.R, 

H . D A N E L I U S , 

M " " ' ( ; . H . T H U N E , 

M M . F . M A R T Í N E Z , 

C L . R O Z A K I S , 

M " " ' J . LlDDY, 

M M . L. LOUCAIDES, 

J . - C : . G E U S , 

M . P . P E L L O N P Â À , 

M A . X O W I C K I , 

I . C A B R A I . B A R R E T O , 

S i r N i c o l a s B R A T Z A , 

M M . I. B É K É S , 

G . R E S S , 

A . P E R E N I C , 

CI. B Î R S A N , 

K . H E R N D E , 

E . B I E L I O N A S , 

E . A . A L K E M A , 

M . V I L A A M I G Ó , 

M " " ' M . H I O N , 

M M . R . N i c o u x i , 

A . A R A B A D J I E V , 

et M " " M . - T . ScHOEPFER, secrétaire.] 

1. T e x t e f r a n ç a i s o r i g i n a l . 

2 . L ' av i s se r é f è r e à d e s p a r a g r a p h e s a n t é r i e u r s du r a p p o r t de la C o m m i s s i o n , d o n t le t e x t e 

i n t é g r a l p e u t ê t r e o b t e n u a u greffe d e la C o u r . 



n u i AFFAIRE ROTARU c. ROUMANIE - AVIS DE LA C O M M I S S I O N 

A. G r i e f s d é c l a r é s r e c e v a b l e s 

40. La C o m m i s s i o n a déc la ré recevables les griefs du r e q u é r a n t t i rés : 

- de l ' a t t e in t e à son droi t à la vie pr ivée en ra ison de la d é t e n t i o n pa r le 

Serviciul Roman de informalii («le SRI») d ' un doss ier r e n f e r m a n t des 

d o n n é e s re la t ives à sa vie pr ivée , c o m b i n é e à l ' impossibi l i té de ré fu te r les 

d o n n é e s con t r a i r e s à la réa l i t é , et 

- de l 'absence d ' u n recours d e v a n t une ins t ance na t iona l e qu i s t a t u e 

su r sa d e m a n d e de modif icat ion ou de d e s t r u c t i o n du fichier c o n t e n a n t les 

d o n n é e s con t r a i r e s à la réa l i t é . 

B. P o i n t s e n l i t i ge 

4 1 . Les poin ts en litige sont les su ivan ts : 

- y a-t-il eu, en l ' espèce, violat ion de l 'ar t icle 8 d e la C o n v e n t i o n ? 

- y a-t-il eu, en l 'espèce, violat ion des ar t ic les 6 ou 13 de la Conven t i on ? 

C. S u r la v i o l a t i o n d e l 'art ic le 8 d e la C o n v e n t i o n 

42. L 'ar t ic le 8 de la Conven t i on se lit a ins i : 

« 1. Tou te p e r s o n n e a d ro i t a u r e s p e c t de sa vie p r i v é e et f a m i l i a l e , d e son d o m i c i l e et 

d e s a correspondance. 

2. Il ne p e u t y avo i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' exerc ice d e ce d r o i t q u e p o u r 

a u t a n t q u e cet le i n g é r e n c e est p r é v u e p a r la loi e t q u ' e l l e c o n s t i t u e u n e m e s u r e q u i , d a n s u n e 

soc ié té d é m o c r a t i q u e , est n é c e s s a i r e à la s é c u r i t é n a t i o n a l e , à la s û r e t é p u b l i q u e , a u b i e n -

ê t r e é c o n o m i q u e d u pays , à la d é f e n s e d e l ' o rd re et à la p r é v e n t i o n d e s in f rac t ions p é n a l e s , à 

la p r o t e c t i o n de la s a n t é ou d e la m o r a l e , ou à la protection d e s d r o i t s et l ibe r t é s d ' a u t r u i . » 

43 . Le r e q u é r a n t se plaint q u e le SRI dé t i enne des données sur sa vie 

privée, q u e la législation in t e rne p e r m e t t e au SRI de les ut i l iser et que ces 

faits por ten t a t t e i n t e à son droit au respect de la vie privée, en 

méconna i s sance de l 'article 8 de la Convent ion . Le r e q u é r a n t fait valoir à cet 

égard q u e le SRI a fourni des r e n s e i g n e m e n t s sur sa vie privée au min i s t è re de 

l ' In tér ieur , sur s imple d e m a n d e , et que ces données ont ensui te é té uti l isées 

dans le cadre d 'un procès public, sans qu'i l puisse s'y opposer . 

44. En o u t r e , selon le r e q u é r a n t , le refus du SRI de modif ier ou 

d 'effacer les d o n n é e s c o n t r a i r e s à la réa l i té c o n c e r n a n t son passé en t a n t 

q u e m e m b r e d ' un m o u v e m e n t de type « l é g i o n n a i r e » (legionar)1, p o r t e 

a t t e i n t e à sa r é p u t a t i o n et à son droi t au respec t de sa vie pr ivée. 

1. C ' e s t - à - d i r e r e l e v a n t d e la L é g i o n d e l ' a r c h a n g e M i c h e l , o r g a n i s a t i o n r o u m a i n e 

p a r a m i l i t a i r e d ' e x t r ê m e d r o i t e , n a t i o n a l i s t e et a n t i s é m i t e , c r é é e e n 1927 p a r sc i ss ion d u 

m o u v e m e n t de m ê m e o r i e n t a t i o n , la L i g u e p o u r la d é f e n s e n a t i o n a l e c h r é t i e n n e . Le 

m o u v e m e n t l é g i o n n a i r e est à l ' o r i g i n e d ' u n c e r t a i n n o m b r e de p a r t i s p o l i t i q u e s q u i 

i n f l u e n c è r e n t la p o l i t i q u e r o u m a i n e p e n d a n t les a n n é e s 30 e t 4 0 . 
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45 . Le r e q u é r a n t fait valoir é g a l e m e n t q u e la d é c l a r a t i o n de nul l i té , 

pa r la cour d ' appe l de Buca res t , le 25 n o v e m b r e 1997, des d o n n é e s 

c o n c e r n a n t son p r é t e n d u passé ne r e p r é s e n t e pas un vér i tab le 

e f facement de l ' a t t e i n t e à sa r é p u t a t i o n , car l 'objet de sa d e m a n d e a é té 

d 'obl iger le SRI à modif ier ou à a n n u l e r ces d o n n é e s . Le r e q u é r a n t e s t ime 

q u ' e n tout é t a t de cause la d ivulgat ion p a r le SRI d ' une d o n n é e e r ronée 

sur sa vie pr ivée, et le refus d ' a d m e t t r e son c a r a c t è r e e r roné p e n d a n t sept 

ans , cons t i t uen t une a t t e i n t e à son dro i t au respec t de sa vie pr ivée . Le 

r e q u é r a n t fait valoir que les aud iences devan t les t r i b u n a u x i n t e rne s , 

p e n d a n t lesquel les on t é t é p r é s e n t é e s des d o n n é e s sur sa vie te l les q u e 

d ivulguées par le SRI, ont é té pub l iques , et q u ' u n g r a n d n o m b r e de 

p e r s o n n e s , y compr i s sa famil le et la p resse , y ont é té p r é s e n t e s . Le 

r e q u é r a n t a l lègue q u ' à la sui te de ces é v é n e m e n t s les j o u r n a u x ont décr i t 

« les souffrances du fasc is te- légionnai re R o t a r u A u r e l » . 

46. Enfin, le r e q u é r a n t a l lègue que la décis ion du 25 n o v e m b r e 1997 de 

la cour d ' appe l de Buca re s t ne m e t pas fin à sa qua l i t é de v ic t ime d ' une 

viola t ion de la Conven t ion , car la légis la t ion i n t e r n e ne p e r m e t pas 

d 'effacer les a t t e i n t e s qu ' i l a subies à son droi t au respec t de sa vie pr ivée . 

47. Le G o u v e r n e m e n t fait valoir que les d o n n é e s c o n c e r n a n t le 

r e q u é r a n t on t é té recuei l l ies p a r les anc iens o r g a n e s de r e n s e i g n e m e n t s . 

Le SRI n 'a q u ' u n e fonct ion de dépos i t a i r e de ces d o n n é e s , de sor te qu' i l est 

t e n u de les fournir en l ' é ta t sans pouvoir y a p p o r t e r de modif ica t ion. Dès 

lors , le SRI n 'es t pas r e sponsab le de l ' i nexac t i tude des d o n n é e s se t r ouvan t 

d a n s ses archives , et il se ra i t c o n t r a i r e a u x pr inc ipes de dro i t de lui en 

i m p u t e r la r e sponsab i l i t é . Le G o u v e r n e m e n t expose en ou t r e que le 

r e q u é r a n t ne peu t pas s ' e s t imer lésé en ra ison de ces d o n n é e s , car t an t 

les t r i b u n a u x q u e d ' a u t r e s o r g a n e s admin i s t r a t i f s ont r e c o n n u qu ' i l n ' a 

j a m a i s é té m e m b r e du m o u v e m e n t l ég ionna i re r o u m a i n . 

48. Le G o u v e r n e m e n t e s t ime que le r e q u é r a n t n ' a subi a u c u n e 

a t t e i n t e à son dro i t au respec t de sa vie pr ivée , car les d o n n é e s d é t e n u e s 

pa r le SRI ne sont pas pub l iques , mais r e s t e n t s ec rè t e s p e n d a n t q u a r a n t e 

ans à p a r t i r du m o m e n t où elles sont e n t r é e s d a n s les archives du SRI. 

49. Le G o u v e r n e m e n t cons idère q u ' e n tou t é t a t de cause le r e q u é r a n t 

n ' a plus la qua l i t é de v ic t ime, dès lors q u e les d o n n é e s c o n c e r n a n t son 

p r é t e n d u passé l ég ionna i r e ont é té déc la rées nul les par la décis ion de la 

cour d ' appe l de Buca res t en da t e du 25 n o v e m b r e 1997. 

50. La C o m m i s s i o n r appe l l e d ' abo rd q u e la m é m o r i s a t i o n des d o n n é e s 

re la t ives à la vie pr ivée d ' u n e p e r s o n n e d a n s u n r eg i s t r e secre t de la police, 

ainsi q u e leur c o m m u n i c a t i o n , assor t ies d u refus d ' acco rde r la faculté de 

les ré fu te r , c o n s t i t u e n t u n e ingé rence d a n s le droi t au respec t de sa vie 

pr ivée g a r a n t i p a r l ' a r t ic le 8 § 1 de la C o n v e n t i o n (Cour eur . D H , a r r ê t 

L e a n d e r c. Suède du 26 m a r s 1987, sér ie A n" 116, p . 22, § 4 8 ; R . V . J . L . et 

a u t r e s c. Pays-Bas , r e q u ê t e s n o s 14084/88 à 14088/88, 14109/88, 14173/88, 

14195-14197/88, r a p p o r t de la C o m m i s s i o n du 3 d é c e m b r e 1991, § 33). 
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5 1 . En l 'espèce, il est c l a i r e m e n t é tab l i , et le G o u v e r n e m e n t ne le 

con t e s t e p a s , q u e des in fo rmat ions re la t ives à la vie pr ivée du r e q u é r a n t 

sont cons ignées d a n s les archives du SRI. E n effet, la C o m m i s s i o n no te que 

la l e t t r e du SRI du 19 d é c e m b r e 1990 con tena i t des in fo rmat ions sur la vie 

pr ivée du r e q u é r a n t , en pa r t i cu l i e r sur ses act iv i tés po l i t iques , ses opinions 

e x p r i m é e s dans des écr i ts des t inés à la publ ica t ion , son cas ier judiciaire et 

ses r e l a t ions avec les r e p r é s e n t a n t s du r é g i m e popu la i re p e n d a n t la 

pér iode 1946-1948. 

52. La C o m m i s s i o n relève, de surcro î t , q u e ces in fo rmat ions ont é té 

ut i l isées pa r le SRI lorsqu ' i l les a t r a n s m i s e s , sur d e m a n d e , au m i n i s t è r e 

de l ' I n t é r i eu r aux fins d 'u t i l i sa t ion d a n s u n e p r o c é d u r e jud ic i a i r e . 

53 . La C o m m i s s i o n e s t ime q u e la m é m o r i s a t i o n et l 'u t i l i sa t ion des 

données pr ivées sur la vie du r e q u é r a n t sont de n a t u r e à révéler une 

ingé rence dans l 'exercice de son droi t au respec t de sa vie pr ivée . 

54. La C o m m i s s i o n cons idère q u e ce t t e conclusion n 'es t affectée ni pa r 

la l e t t r e du d i r e c t e u r du SRI du 6 ju i l le t 1997 e s t i m a n t qu' i l y avai t eu 

e r r e u r sur la p e r s o n n e au sujet de l ' a p p a r t e n a n c e au m o u v e m e n t 

l ég ionna i re , ni par la décis ion d u 25 n o v e m b r e 1997 de la cour d ' appe l de 

Buca res t . 

55. En effet, et à suppose r q u e lad i te app réc i a t i on du d i r e c t e u r ait é té 

cons ignée d a n s les archives du SRI, la C o m m i s s i o n c o n s t a t e qu'i l n ' a pas 

é té s o u t e n u par le G o u v e r n e m e n t q u ' à la sui te de la décision de la cour 

d ' appe l de Buca res t le SRI a cessé de d é t e n i r d ' a u t r e s données sur la vie 

pr ivée du r e q u é r a n t . 

56. Q u a n t au r e n s e i g n e m e n t c o n c e r n a n t l ' a p p a r t e n a n c e au 

m o u v e m e n t l ég ionna i re , la C o m m i s s i o n rappe l le que l 'ar t icle 25 

conce rne des r e q u ê t e s é m a n a n t d ' une p e r s o n n e qui se p r é t e n d v ic t ime 

d ' une viola t ion et q u e ce t ex t e l 'habi l i te à c o n n a î t r e des violat ions qu i ont 

eu lieu d a n s le passé et don t il est a l légué qu 'e l les ont m a i n t e n a n t pr is fin, 

c o m m e c'est le cas en l 'espèce (Asia t iques d 'Afr ique O r i e n t a l e c. R o y a u m e -

U n i , r e q u ê t e s n° s 4403/70-4419/70, 4422/70, 4423/70, 4434/70, 4443/70, 

4476/70-4478/70, 4486/70 et 4526/70-4530/70 ( jointes) , r a p p o r t de la 

C o m m i s s i o n du 14 d é c e m b r e 1973, Décis ions et r a p p o r t s 78-B, p. 5) . 

57. La C o m m i s s i o n e s t i m e , p a r c o n s é q u e n t , q u ' à supposer q u e la 

r econna i s sance p a r le SRI qu ' i l y avai t eu e r r e u r sur la p e r s o n n e et la 

déc l a r a t i on de nul l i té du t r i buna l a i en t mis fin à ce t t e violat ion, celle-ci 

n ' a pas p o u r a u t a n t é té ann ih i l ée r é t r o a c t i v e m e n t pour la pér iode 

p r é c é d a n t ces é v é n e m e n t s et tous les effets de la viola t ion a n t é r i e u r e 

n 'on t pas d a v a n t a g e é té é l iminés . 

58 . E n effet, la C o m m i s s i o n c o n s t a t e que p e n d a n t p rès de sept ans , 

e n t r e d é c e m b r e 1990 et ju i l le t 1997, le SRI a aff irmé q u e les d o n n é e s 

ex i s t an t e s dans ses archives révé la ien t , e n t r e a u t r e s , que le r e q u é r a n t 

avai t é té mi l i t an t du m o u v e m e n t l ég ionna i re , l 'Associat ion des é t u d i a n t s 

c h r é t i e n s , i n fo rma t ion pe rçue tel le quel le au moins pa r les p roches du 
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r e q u é r a n t et les m é d i a s . Dès lors, tout au moins p e n d a n t ce t t e pé r iode , il y 

a eu ingé rence d a n s la vie pr ivée du r e q u é r a n t du fait de la m é m o r i s a t i o n 

et de l 'u t i l i sa t ion d e l ' i n fo rmat ion c o n c e r n a n t l ' a p p a r t e n a n c e d u 

r e q u é r a n t au m o u v e m e n t l ég ionna i re . 

59. Il faut donc r e c h e r c h e r si l ' ingérence q u e cons t i t uen t la 

m é m o r i s a t i o n et l 'u t i l i sa t ion des d o n n é e s sur la vie pr ivée d u r e q u é r a n t 

se jus t i f ia i t au r e g a r d du p a r a g r a p h e 2 de l 'ar t ic le 8 de la Conven t i on . 

60. Au r ega rd de l 'ar t icle 8 § 2, l ' ingérence é tabl ie ci-dessus doi t ê t r e 

« p r é v u e pa r la loi» et « n é c e s s a i r e » « d a n s u n e société d é m o c r a t i q u e » 

pour a t t e i n d r e l 'un des objectifs qu ' i l é n u m è r e . 

6 1 . La C o m m i s s i o n doit dès lors e x a m i n e r si l ' i ngérence d a n s l 'exercice 

d u dro i t du r e q u é r a n t au respec t de sa vie pr ivée é ta i t « p révue pa r la loi ». 

62. La C o m m i s s i o n rappe l le que les o r g a n e s de la Conven t i on ont é t é 

appe lés à p lus ieurs repr i ses à ana lyse r l ' express ion « p r é v u e p a r la loi». 

Celle-ci veut d ' abo rd que l ' ingérence ai t un f o n d e m e n t en dro i t i n t e r n e 

( C o u r eur . D H , a r r ê t Silver et a u t r e s c. R o y a u m e - U n i du 25 m a r s 1983, 

série A n " 6 1 , pp. 32-33, § 8 5 ) . 

6 3 . L 'obse rva t ion d e celui-ci ne suffit toutefois pas : la loi en cause doit 

ê t r e accessible à l ' in té ressé . Ainsi : 

« (...) le c i t o y e n doi t p o u v o i r d i s p o s e r d e r e n s e i g n e m e n t s s u f f i s a n t s , d a n s les 

c i r c o n s t a n c e s d e la c a u s e , s u r les n o r m e s j u r i d i q u e s a p p l i c a b l e s à u n c a s d o n n é . E n 

s e c o n d l ieu , o n ne p e u t c o n s i d é r e r c o m m e u n e « l o i » q u ' u n e n o r m e é n o n c é e a v e c a s s e z 

d e p r é c i s i o n p o u r p e r m e t t r e a u c i t o y e n d e r é g l e r sa c o n d u i t e ; e n s ' e n t o u r a n t a u b e s o i n 

d e c o n s e i l s é c l a i r é s , il do i t ê t r e à m ê m e d e p r é v o i r , à u n d e g r é r a i s o n n a b l e d a n s les 

c i r c o n s t a n c e s de la c a u s e , les c o n s é q u e n c e s de n a t u r e à d é r i v e r d ' u n a c t e d é t e r m i n é . » 

( C o u r e u r . D H , a r r ê t Sunday Times c. R o y a u m e - U n i d u 26 avr i l 1979, s é r i e A n° 3 0 , p . 3 1 , 

§ 4 9 ; a r r ê t S i lver et a u t r e s , p . 3 3 , §§ 87 et 88) 

64. En o u t r e , l ' express ion « p r é v u e p a r la loi» ne se bo rne pas à 

renvoyer au droi t i n t e r n e , m a i s conce rne é g a l e m e n t la q u a l i t é de la loi, 

qui doi t ê t r e c o m p a t i b l e avec la p r é é m i n e n c e d u d ro i t , m e n t i o n n é e d a n s 

le p r é a m b u l e de la C o n v e n t i o n ( a r r ê t Silver et a u t r e s p réc i t é , p . 34, § 9 0 ; 

C o u r eur . D H , a r r ê t Go ldc r c. R o y a u m e - U n i du 21 février 1975, série A 

n" 18, pp . 16-17, § 3 4 ; a r r ê t Ha l fo rd c. R o y a u m e - U n i du 25 juin 1997, 

Recueil des arrêts et décisions 1997-III, p. 1017, § 49) . C e t t e exigence 

impl ique q u e le dro i t i n t e r n e doit offrir une c e r t a i n e p ro tec t ion con t re 

des a t t e i n t e s a r b i t r a i r e s de la pu i s sance pub l i que aux dro i t s g a r a n t i s p a r 

le p a r a g r a p h e 1 de l 'ar t icle 8 de la Conven t ion . C 'es t ainsi que la loi doit 

use r de t e r m e s assez clairs pour i n d i q u e r à tous de m a n i è r e suffisante en 

que l les c i r cons tances et sous que l l e s cond i t ions elle habi l i te la pu issance 

pub l ique à p r e n d r e pare i l les m e s u r e s ( a r r ê t Hal ford p réc i t é , ibidem). 

65. D a n s la p r é s e n t e affaire, la C o m m i s s i o n doit e x a m i n e r si les t ex tes 

appl icables a u x fichiers du SRI c o n c e r n a n t le r e q u é r a n t p r é s e n t a i e n t 

l 'accessibil i té et la prévisibi l i té r equ i ses e n ve r tu des pr inc ipes ci-dessus 

énoncés . 
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66. Il n 'es t pas con tes t é q u e le t ex t e appl icable aux doss iers t e n u s p a r 

le SRI est la loi n" 14 du 24 février 1992 sur l ' o rgan i sa t ion et le 

f o n c t i o n n e m e n t du SRI, loi qui a é té publ iée au J o u r n a l officiel r o u m a i n , 

r é p o n d a n t a insi sans nul d o u t e à l 'exigence d 'access ibi l i té . 

67. Il faut m a i n t e n a n t r e c h e r c h e r si le dro i t i n t e r n e définissai t avec 

une précis ion suff isante les condi t ions d a n s lesquel les le SRI pouvai t 

a rch iver , c o m m u n i q u e r et u t i l i ser des in fo rmat ions re la t ives à la vie 

pr ivée du r e q u é r a n t . 

68. La C o m m i s s i o n e s t i m e q u e tel n ' é t a i t pas le cas . En par t i cu l ie r , 

l 'ar t icle 8 de ladi te loi prévoit q u e p e u v e n t ê t r e consignés et a rchivés d a n s 

des doss iers sec re t s des r e n s e i g n e m e n t s c o n c e r n a n t la sécur i t é na t i ona l e . 

La C o m m i s s i o n relève n é a n m o i n s q u e la loi ne fixe a u c u n e l imite à 

r e spec t e r d a n s l 'exercice de ces p r é roga t ive s , en prévoyant p a r e x e m p l e 

les ca tégor ies de p e r s o n n e s au sujet desque l l e s des doss iers peuven t ê t r e 

c réés ou archivés , les c i r cons tances d a n s lesquel les peuven t ê t r e prises des 

m e s u r e s de survei l lance tel les q u e la collect ion et le s tockage de d o n n é e s 

su r la vie pr ivée ou bien le g e n r e d ' i n fo rma t ions s tockées . 

69. Q u a n t à la c o m m u n i c a t i o n et la consu l t a t ion des r e n s e i g n e m e n t s , 

la C o m m i s s i o n note q u e , b ien q u e l 'ar t icle 45 de la loi n" 14/1992 confère 

un c a r a c t è r e non public aux doss iers d é t e n u s p a r le SRI, il p e r m e t , d ' une 

p a r t , l eur u t i l i sa t ion , et d ' a u t r e p a r t , leur consu l t a t ion , sur a p p r o b a t i o n du 

d i r e c t e u r du SRI. 

70. La C o m m i s s i o n relève n é a n m o i n s que la loi ne r e n f e r m e a u c u n e 

disposi t ion expl ic i te et dé ta i l lée sur la n a t u r e des r e n s e i g n e m e n t s 

pouvan t ê t r e c o m m u n i q u é s , les p e r s o n n e s au to r i sées à consu l t e r ces 

doss iers ou à se voir c o m m u n i q u e r des in fo rma t ions et la p r o c é d u r e à 

su ivre . 

71 . La C o m m i s s i o n doit ensu i t e se convaincre de l ' exis tence de 

g a r a n t i e s a d é q u a t e s et suff isantes con t r e les abus , ca r un sys tème de 

survei l lance secrè te des t i né à p r o t é g e r la sécur i t é na t i ona l e crée un 

r i sque de sape r , voire de d é t r u i r e , la d é m o c r a t i e au mot i f de la dé fendre 

( C o u r eur . D H , a r r ê t Klass et a u t r e s c. A l l e m a g n e du 6 s e p t e m b r e 1978, 

série A n" 28, pp. 23-24, §§ 49-50) . 

72. La C o m m i s s i o n rappe l le que , pour q u e les sys t èmes de survei l lance 

sec rè te soient compa t ib l e s avec l 'ar t icle 8 de la Conven t ion , ils doivent 

c o n t e n i r des g a r a n t i e s é tab l ies pa r la loi et qu i sont appl icables au 

con t rô le des act ivi tés des services respect i fs (a r rê t Klass et a u t r e s 

p réc i t é , pp . 25-26, § 5 5 ; a r r ê t L e a n d e r p réc i t é , p . 25, § 6 0 ; affaires R.V., 

J .L . et a u t r e s c. Pays-Bas , p réc i t ée s ) . 

73. La C o m m i s s i o n relève à cet é g a r d q u e le sys t ème r o u m a i n de 

collecte et d ' a rch ivage d ' i n fo rma t ions ne fournit pas de tel les g a r a n t i e s . 

En par t i cu l i e r , la loi ne prévoit a u c u n e p r o c é d u r e à suivre lors de 

l ' a rchivage ou p e r m e t t a n t aux p e r s o n n e s conce rnées de ré fu ter les 

d o n n é e s a rch ivées . 



AFFAIRK ROTARU c. ROUMANIE - AVIS DE I.A COMMISSION 105 

74. La Commis s ion e s t ime donc que la légis lat ion r o u m a i n e ne donne 

pas au ci toyen des ind ica t ions a p p r o p r i é e s su r l ' é t e n d u e et les moda l i t é s 

d 'exerc ice du pouvoir conféré au SRI de recuei l l i r , cons igner et u t i l i ser des 

r e n s e i g n e m e n t s . 

75. D a n s ces c i rcons tances , la C o m m i s s i o n e s t i m e q u e l ' ingérence 

d a n s le droi t du r e q u é r a n t au respect de sa vie pr ivée n ' é t a i t pas « p r é v u e 

pa r la loi», ca r elle ne s ' en tou ra i t pas de g a r a n t i e s suff isantes suscept ib les 

de p a r e r au r i sque d ' un usage a r b i t r a i r e des pouvoirs a insi conférés a u x 

pouvoirs publ ics . 

Conclusion 

76. La C o m m i s s i o n conclut à l ' u n a n i m i t é qu ' i l y a eu, en l 'espèce, 

violat ion de l 'ar t icle 8 de la Conven t ion . 

D. S u r la v i o l a t i o n d e s a r t i c l e s 6 et 13 d e la C o n v e n t i o n 

77. L 'a r t ic le 6 § 1 de la Conven t i on dispose n o t a m m e n t : 

«1. T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soit e n t e n d u e é q u i t a b l c m c n t , 

p u b l i q u e m e n t et clans u n d é l a i r a i s o n n a b l e , p a r u n t r i b u n a l i n d é p e n d a n t et i m p a r t i a l , 

é t a b l i p a r la loi, q u i d é c i d e r a , so i t d e s c o n t e s t a t i o n s s u r ses d r o i t s et o b l i g a t i o n s d e 

c a r a c t è r e civi l , soi t d u b i e n - f o n d é d e t o u t e a c c u s a t i o n e n m a t i è r e p é n a l e d i r i g é e c o n t r e 

el le (...).> 

78. L 'ar t ic le 13 de la Conven t i on se lit ainsi : 

« T o u t e p e r s o n n e d o n t les d r o i t s et l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n on t é t é 

v io lés , a d r o i t à l ' oc t ro i d ' u n r e c o u r s ef fec t i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' e x e r c i c e d e l e u r s 

f o n c t i o n s off ic ie l les . » 

79. Selon le r e q u é r a n t , l ' a r rê t de la cour d ' appe l de Buca re s t j u g e a n t 

que les t r i b u n a u x n ' é t a i e n t pas c o m p é t e n t s pour obl iger le SRI à modifier 

ou à d é t r u i r e les d o n n é e s , est c o n t r a i r e à l 'ar t ic le 6 de la Conven t ion , à 

l 'ar t icle 3 du code civil, ainsi q u ' a u x ar t ic les 20 et 21 de la C o n s t i t u t i o n 

r o u m a i n e . Le r e q u é r a n t fait valoir q u e c e r t a i n s r e n s e i g n e m e n t s con tenus 

dans le doss ier du SRI sont e r ronés et d i f famato i res , q u e le SRI é ta i t 

r e sponsab le t an t de leur conserva t ion que de leur u t i l i sa t ion , et que , dès 

lors , en app l ica t ion des a r t i c l es 998 et 999 du code civil, les t r i b u n a u x 

a u r a i e n t dû e x a m i n e r au fond sa d e m a n d e de modif icat ion ou de 

d e s t r u c t i o n de ces d o n n é e s . 

80. Le r e q u é r a n t se p la in t en o u t r e q u e le refus des t r i b u n a u x de se 

déc l a r e r c o m p é t e n t s p o u r e x a m i n e r sa d e m a n d e l ' au ra i t pr ivé de tou t 

r ecours effectif pour o b t e n i r la modif icat ion ou la de s t ruc t ion des 

m e n t i o n s c o n t e s t é e s . Il fait valoir q u e l ' a r rê t de la cour d ' appe l d e 

Bucares t du 25 n o v e m b r e 1997 n ' a pas d ' inc idence en l 'espèce, pu i sque le 
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a) u n ind iv idu q u i , de m a n i è r e p l a u s i b l e , se p r é t e n d v i c t i m e d ' u n e v io l a t ion d e s 

d r o i t s r e c o n n u s d a n s la (...) C o n v e n t i o n doi t d i s p o s e r d ' u n r e c o u r s d e v a n t u n e 

droi t i n t e r n e « n e p e r m e t q u ' u n ef facement par t i e l des conséquences de la 
violat ion de la C o n v e n t i o n » . 

8 1 . Le G o u v e r n e m e n t sou t i en t q u e les t r i b u n a u x n 'on t pas refusé 

d ' e x a m i n e r la d e m a n d e du r e q u é r a n t , ma i s ont j u g é qu 'e l le é ta i t d é n u é e 

de fondemen t , les a g i s s e m e n t s du SRI ne t o m b a n t pas sous le coup de la 

responsab i l i t é dé l ic tue l le rég ie p a r les a r t ic les 998 et 999 du code civil. Le 

G o u v e r n e m e n t fait valoir q u e le t r i buna l de p r e m i è r e ins tance de 

Buca res t a i nd ique au r e q u é r a n t de faire u s a g e d ' u n e voie de recours 

a p p r o p r i é e , t and is que le t r i buna l d é p a r t e m e n t a l de Buca re s t et la cour 

d ' appe l de Bucares t ont j u g é que le SRI n 'avai t c o m m i s a u c u n e fau te , les 

d o n n é e s c o n t e s t é e s p a r le r e q u é r a n t ayan t é t é recuei l l ies pa r les anc iens 

o r g a n e s de s û r e t é , de sor te q u e les d isposi t ions des ar t ic les 998 et 999 du 

code civil n ' é t a i en t pas appl icables en l 'espèce. 

82. Le G o u v e r n e m e n t précise auss i q u e le r e q u é r a n t n ' a pas choisi la 

voie de recours app rop r i ée pour dé fendre son droi t au respect de sa 

r é p u t a t i o n et qu ' i l au ra i t pu essayer de p r o t é g e r son droi t en i nvoquan t 

l 'ar t ic le 54 du déc re t n" 31/1954, qu i g a r a n t i t le respec t du d ro i t à la 

r é p u t a t i o n . 

83 . Enfin, le G o u v e r n e m e n t e s t i m e q u ' à la l umiè r e de la décision de la 

cour d ' appe l de Buca res t du 25 n o v e m b r e 1997, le r e q u é r a n t ne peu t plus se 

p r é t e n d r e v ic t ime , au sens de l 'ar t icle 25, d ' une violat ion de la Conven t ion . 

84. La C o m m i s s i o n rappe l le que l 'ar t icle 6 § 1 de la Conven t i on régi t 

u n i q u e m e n t les « c o n t e s t a t i o n s » re la t ives à des «d ro i t s et ob l iga t ions» de 

c a r a c t è r e civil q u e l'on peut d i r e , au moins de m a n i è r e dé fendab le , 

r econnus en droi t i n t e rne (Cour eur . D H , a r r ê t Li thgow et a u t r e s 

c. R o y a u m e - U n i du 8 ju i l l e t 1986, série A n" 102, p. 70, § 192). 

85 . En l 'espèce, la C o m m i s s i o n observe qu ' i l est difficile d e d é t e r m i n e r 

si le droi t d ' ob ten i r la modif icat ion ou la d e s t r u c t i o n des d o n n é e s d é t e n u e s 

pa r le SRI et p o r t a n t a t t e i n t e à la r é p u t a t i o n est , au moins d ' u n e m a n i è r e 

dé fendab le , un droi t r econnu en droi t r o u m a i n . 

86. La C o m m i s s i o n note ensu i t e que t an t le gr ief du r e q u é r a n t sur le 

t e r r a i n de l 'ar t icle 6 q u e son gr ief t i ré de l 'ar t ic le 13 de la Conven t i on 

c o n c e r n e n t l ' impossibi l i té d ' ob t en i r la modif icat ion ou la d e s t r u c t i o n des 

m e n t i o n s con te s t ée s . 

87. D a n s ces c i r cons tances , et p o u r les besoins de la p r é s e n t e cause , la 

C o m m i s s i o n e x a m i n e r a les griefs d u r e q u é r a n t sur le seul t e r r a i n de 

l 'ar t icle 13 de la Conven t i on . 

88. La C o m m i s s i o n r appe l l e q u e l 'ar t icle 13 a é té i n t e r p r é t é de la 

m a n i è r e su ivan te pa r la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e dans 

l 'affaire Silver et a u t r e s ( a r r ê t p réc i t é , p . 42, § 113) : 

«(...) 
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« i n s t a n c e » n a t i o n a l e afin d e vo i r s t a t u e r s u r son g r i e f e t , s'il y a l ieu , d ' o b t e n i r 

r é p a r a t i o n ( a r r ê t K l a s s et a u t r e s [c. A l l e m a g n e ] , s é r i e A n" 2 8 , p . 2 9 , S 64) ; 

b) [ ' « i n s t a n c e » d o n t p a r l e l ' a r t i c l e 13 n ' a p a s b e s o i n d ' ê t r e u n e i n s t i t u t i o n 

j u d i c i a i r e , m a i s a l o r s ses p o u v o i r s e t les g a r a n t i e s q u ' e l l e p r é s e n t e e n t r e n t e n l igne d e 

c o m p t e p o u r a p p r é c i e r l ' e f f icac i té d u r e c o u r s s ' e x e r ç a n l d e v a n t el le (ibidem, p . 3 0 , § 67) ; 

c) l ' e n s e m b l e d e s r e c o u r s offer ts p a r le d ro i t i n t e r n e p e u t r e m p l i r les e x i g e n c e s d e 

l ' a r t i c le 13 m ê m e si a u c u n d ' e n t r e e u x n 'y r é p o n d en e n t i e r à lui seu l (voir , mulatto mu tandis, 
[ C o u r e u r . D H , ] a r r ê t X c. R o y a u m e - U n i [du 5 n o v e m b r e 1981 ], s é r i e A n " 4 6 , p . 2 6 , § 60, e t 

l ' a r r ê t V a n D r o o g e n b r o e c k [e. B e l g i q u e ] d u 24 j u i n 1982, s é r i e A n " 5 0 , p . 3 2 , § 56) ; 

( . . . )> . 

89. La C o m m i s s i o n r appe l l e la conclusion ci-dessus ( p a r a g r a p h e 76) 

selon laquel le il y a eu, en l 'espèce, violat ion de l 'ar t icle 8 de la 

Conven t i on . Dès lors, l 'ar t ic le 13 de la Conven t i on t rouve à s ' app l iquer . 

90. Le r e q u é r a n t avait donc droi t à « l 'oc t ro i d 'un r ecour s effectif 

devan t une ins t ance n a t i o n a l e » pour faire valoir la violat ion de l 'ar t icle 8 

de la Conven t i on . 

9 1 . C e t t e ex igence signifie que les a u t o r i t é s i n t e r n e s doivent 

n o t a m m e n t ê t r e en m e s u r e d ' e x a m i n e r la légal i té et la jus t i f ica t ion au 

fond de la m e s u r e r ep rochée et d'offrir le cas é c h é a n t le r e d r e s s e m e n t 

appropr i é (Cour eur . D H , a r r ê t Soer ing c. R o y a u m e - U n i du 7 jui l le t 

1989, série A n " 161, p. 47, § 120). 

92. En l 'espèce, la C o m m i s s i o n note q u e le r e q u é r a n t a in t rodu i t u n e 

act ion jud ic ia i r e à l ' encont re du S R I ; toutefois , les t r i b u n a u x ont j u g é 

q u ' a u vu de la c o m p é t e n c e légale du SRI à d é t e n i r et u t i l i ser des d o n n é e s 

sur la vie pr ivée du r e q u é r a n t , ils n ' é t a i e n t pas c o m p é t e n t s p o u r o r d o n n e r 

la modif icat ion ou la d e s t r u c t i o n de ces d o n n é e s . 

93 . La C o m m i s s i o n rappe l le q u e dans l 'affaire Silver et a u t r e s 

p réc i t ée , la C o u r avai t déc idé q u e , p o u r a u t a n t q u e des res t r ic t ions a u 

droi t au respec t de la c o r r e s p o n d a n c e é t a i en t conformes aux n o r m e s 

i n t e r n e s , m a i s ne se conci l ia ient pas avec l 'ar t icle 8 de la Conven t ion , il 

ne pouvai t ex i s t e r de r ecour s efficace au sens de l 'ar t icle 13 (pp. cit., 

pp. 43-44, § 118). 

94. D a n s la p r é s e n t e affaire , la C o m m i s s i o n ne voit a u c u n e ra ison d e 

s ' éca r t e r du r a i s o n n e m e n t s u s m e n t i o n n é de la C o u r . La C o m m i s s i o n no te , 

en pa r t i cu l i e r , que , d a n s sa décis ion du 15 d é c e m b r e 1994, la cour d 'appel 

de Buca re s t a fondé son refus d e s t a t u e r d a n s le sens voulu pa r le 

r e q u é r a n t sur la c o m p é t e n c e conférée au SRI pa r la loi. De son côté, le 

G o u v e r n e m e n t n ' a pas s o u t e n u que les j u r id i c t i ons r o u m a i n e s a u r a i e n t 

pu j u g e r que le refus du SRI de modif ier ou de d é t r u i r e les d o n n é e s sur la 

vie pr ivée du r e q u é r a n t d é n o t a i t de l ' a rb i t r a i r e , de la mauva i s e foi, u n 

excès ou un d é t o u r n e m e n t de pouvoir . 

95 . Q u a n t à l 'act ion judicia i re fondée sur l 'ar t ic le 54 du déc re t 

n" 31/1954 sur les p e r s o n n e s phys iques et m o r a l e s , la C o m m i s s i o n relève 
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q u e le G o u v e r n e m e n t n 'a , à a u c u n m o m e n t , s o u t e n u q u ' u n e telle ac t ion 

sera i t un r e m è d e efficace pour la modif icat ion ou l ' annula i ion des fichiers 

t enus par le SRI. Le G o u v e r n e m e n t n ' a pas non plus fourni le m o i n d r e 

e x e m p l e de j u r i s p r u d e n c e i n t e r n e e n ce sens . 

96. Dès lors, ayan t re levé un m a n q u e m e n t aux exigences de l 'ar t icle 8 

de la C o n v e n t i o n , la C o m m i s s i o n cons idère qu' i l y a eu é g a l e m e n t 

violat ion de l 'ar t icle 13. 

Conclusion 

97. La C o m m i s s i o n conclut , à l ' unan imi t é , qu ' i l y a eu, e n l 'espèce, 

violat ion de l 'art icle 13 de la Conven t i on . 

E. R é c a p i t u l a t i o n 

98. La C o m m i s s i o n conclut , à l ' u n a n i m i t é , qu ' i l y a eu, en l ' espèce, 

violat ion de l 'ar t icle 8 de la Conven t i on ( p a r a g r a p h e 76). 

99. La C o m m i s s i o n conclut , à l ' u n a n i m i t é , qu ' i l y a eu, en l ' espèce, 

violat ion de l 'ar t icle 13 de la Conven t i on ( p a r a g r a p h e 97). 
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I. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b ind t h e C o u r t . 

SUMMARY1 

Storing and use by the authorities of incorrect, secretly gathered personal 
information 

Article 8 

Private life - Storing and use by the authorities of incorrect, secretly gathered personal 
information - Information relating to private life - Interference - In accordance with the law 
- Whether there was a basis in law - Accessibility - Foreseeability — Precision of the law -
Procedure for supervising a system oj secret surveillance 

Article 13 

Effective remedy - Effectiveness of a remedy 

Article 34 

Victim - (I hether applicant a victim - Partial redress 

* 

In 1946, alter the communist regime had been established, the applicant was 
refused permission by the prefect to publish two pamphlets, on the ground that 
they expressed anti-government sentiments. The applicant wrote two letters to 
the prefect to protest against what he regarded as an interference with his 
freedom of expression. The People's Court convicted him on a charge of insulting 
behaviour and sentenced him to one year's imprisonment. In 1989, alter the 
communist regime had been overthrown, the applicant brought an action against 
the authorities under a legislative decree which granted certain rights to those who 
had been persecuted by the previous regime. He sought to have his prison term 
taken into account in the calculation of his length of service and also claimed 
payment of the corresponding retirement entitlements. The court look the view 
that he had been the victim of persecution and allowed his application. As part of 
its defence in those proceedings, the Ministry of the Interior submitted a letter it 
had received from the Romanian Intelligence Service ("the RIS"), which stated 
that, as a student, the applicant had been a member of an extreme tight-wing 
movement. The letter also indicated that he had no criminal record and had 
never been imprisoned, following those disclosures, the applicant brought an 
action against the RIS, asserting that the information was false and defamatory. 
He also claimed compensation from the RIS for non-pecuniary damage. The Court 
of First Instance found against him and he appealed to the County Court. While 
finding that the information concerning the applicant's activist past was incorrect, 
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the County Court nevertheless dismissed the appeal, holding that the RIS could 
not be held to have been negligent. In December 1994 the Court of Appeal 
dismissed an appeal which the applicant had brought against the County Court's 
decision. In a letter to the Ministry of Justice, copied to the applicant, the RIS 
acknowledged that the information about the applicant's past was false. The 
applicant then applied to the Court of Appeal to review its decision of December 
1994. He also sought a declaration that the defamatory documents were null and 
void, compensation in the amount of one leu in respect of non-pecuniary damage 
and reimbursement of all the costs and expenses incurred since the beginning of 
the proceedings. The Court of Appeal quashed the decision of December 1994 but 
did not make any order as to damages or costs. 

Held 
(1) The Government's preliminary objections: (a) Victim status: The appellate 
court had found in its judgment that the information about the applicant's past, 
as communicated by the RIS, was incorrect, and had quashed the decision of 
December 1994. However, it seemed that the information was apparently still 
recorded in the RIS's files, which made no mention of the Court of Appeal's 
judgment. Furthermore, the courts had expressed no view on the fact that the 
RIS was authorised by Romanian legislation to hold files opened by the former 
intelligence services, which contained information about the applicant. Lastly, 
the appellate court had not ruled on the applicant's claim for compensation. The 
applicant therefore continued to be a victim. 
(b) Exhaustion of domestic remedies: The Court joined this objection to the 
merits. 
(2) Article r>: The storing of information relating to an individual's private life in a 
secret register and the release of such information come within the scope of this 
Article. Moreover, public information can fall within the scope of private life where 
it is systematically collected and stored in files held by the authorities. In tin-
instant case, the RIS's letter had contained details of the applicant's studies, 
political activities and criminal record. Such information, when systematically 
collected and stored in a file held by agents of the State, fell within the scope of 
private life for the purposes of Article 8 § 1 of the Convention. That was all the 
more so in the instant case as some of the information had been found to be false 
and was likely to injure the applicant's reputation. Both the storing of the 
information and the use of it, which were coupled wilh a refusal to allow the 
applicant an opportunity to refute it, had amounted to interference with his right 
to respect for his private life. As to whether the interference had been in 
accordance with the law, Article 6 of Legislative Decree no. 118/1990 did not 
confer on the RIS any power to gather, store or release information about a 
person's private life. The storing of information about the applicant's private life 
had nevertheless had a basis in Romanian law in the form of Law no. 14/1992 on 
the organisation and operation of the RIS, which provided for the gathering, 
storage and use of information affecting national security. That law could be 
regarded as being accessible as it had been published in the Official Gazette. As 
regards the requirement of foreseeability, the Law did not define the kind of 
information that could be recorded or the categories of people against whom 
surveillance measures could be taken or the circumstances in which such 
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measures could be taken. Furthermore, the aforementioned Law contained no 
explicit, detailed provision concerning the persons authorised to consult the files, 
the nature of the files, the procedure to be followed or the use that could be made 
of the information thus obtained. Although the Law empowered the authorities to 
permit interferences necessary to prevent any threat to national security, the 
ground allowing such interferences was not laid clown with sufficient precision. As 
to whether there were adequate and effective safeguards against abuse of such a 
system, Law no. 14/1992 did not provide for any supervision procedure, whether 
while the measure ordered was in force or afterwards. That being so, domestic 
law did not indicate with reasonable clarity the scope and manner of exercise of 
the discretion conferred on the public authorities. In sum, the holding and use by 
the RIS of information on the applicant's private life were not in accordance with 
the law for the purposes of Article 8. 
Conclusion: violation (sixteen votes to one). 
(3) Article 13: The Government had maintained that the applicant could have 
availed himself of a remedy provided by Article 54 of Decree no. 31/1954. That 
remedy, however, was a general one, designed to protect non-pecuniary rights 
that had been unlawfully infringed. The Court of Appeal, however, had indicated 
in its judgment that the RIS was empowered by domestic law to hold information 
on the applicant that came from the files of the former intelligence services. 
Furthermore, the Government had not shown that the remedy in question would 
have been effective as they had not produced any domestic decision that had set a 
precedent in the matter . The Government's preliminary objection had to be 
dismissed. The supervisory machinery established by Law no. 187/1999 related 
only to the disclosure of information about the identity of some of the Securilale's 
collaborators and agents. Consequently, no effective remedy was available to the 
applicant. 
Conclusion: violation (unanimously). 
(4) Article 6 § 1: The applicant's claim for compensation for non-pecuniary 
damage and costs had been a civil one within the meaning of this Article. The 
Court of Appeal's failure to consider the claim had accordingly infringed the 
applicant's right to a fair hearing. 
Conclusion: violation (unanimously). 
Article 41: The Court awarded the applicant a specified sum for non-pecuniary 
damage and a further sum for costs and expenses. 
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R O T A R U v. ROMANIA J U D G M E N T 

In the c a s e o f R o t a r u v. R o m a n i a , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composed of t he following j u d g e s : 
M r L. W I L D H A B E R , President, 
M r s E. P A L M , 

M r A. P A S T O R R I D R U K J O , 

M r G. B O N E L L O , 

Mr J . M A K A R C Z Y K , 

M r R. T Ü R M E N , 

Mr J . - P . C O S T A , 

M r s F . T U L K E N S , 

Mrs V. S T R Ä Z N I C K Ä , 

M r P . L O R E N Z E N , 

M r M. F I S C H B A C H , 

M r V. B U T K E V Y C H , 

M r J . C A S A D E V A L L , 

M r A . B . B A K A , 

M r R. M A R U S T E , 

Mrs S. B O T O U C H A R O V A , 

Mrs R. W E B E R , ad hoc judge, 
a n d also of M r M . D E S A L V L A , Registrar, 

H a v i n g d e l i b e r a t e d in pr iva te on 19 J a n u a r y and 29 M a r c h 2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on t he last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t he C o u r t in accordance wi th t he provisions 
appl icable pr ior to t he en t ry in to force of Protocol No. 11 to t he 
Conven t i on for t he P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) ' by the E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) and by a R o m a n i a n na t iona l , M r Aure l 
R o t a r u (" the a p p l i c a n t " ) , on 3 a n d 29 J u n e 1999 respect ively (Article 5 § 4 
of Protocol No. 11 a n d fo rmer Art ic les 47 and 48 of the C o n v e n t i o n ) . 

2. T h e case o r ig ina t ed in an app l ica t ion (no. 28341/95) aga ins t 
R o m a n i a lodged wi th t he C o m m i s s i o n on 22 F e b r u a r y 1995 u n d e r fo rmer 
Art ic le 25 of t he C o n v e n t i o n . 

T h e app l ican t a l leged a violat ion of his r ight to respect for his pr iva te 
life on account of t he hold ing and use by the R o m a n i a n In te l l igence 
Service of a file c o n t a i n i n g pe r sona l in fo rmat ion and a n in f r ingement of 
his r igh t of access to a cour t a n d his r ight to a r e m e d y before a na t iona l 

1. Note by the Registry. P r o t o c o l N o . 11 c a m e i n t o force o n 1 N o v e m b e r 1998. 
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a u t h o r i t y t h a t could ru le on his app l ica t ion to have t he file a m e n d e d or 
des t royed . 

3. T h e C o m m i s s i o n dec la red the appl ica t ion admiss ib le on 21 O c t o b e r 
1996. In its r epor t of 1 M a r c h 1999 ( former Art ic le 31 of the C o n v e n t i o n ) , 
it expressed the opinion t h a t t h e r e had been a violat ion of Ar t ic les 8 a n d 
13 of the Conven t ion . T h e full text of t he C o m m i s s i o n ' s opinion is 
r ep roduced as an a n n e x to this j u d g m e n t . 

4. O n 7 J u l y 1999 a pane l of t he G r a n d C h a m b e r d e t e r m i n e d tha t t he 
case should be dec ided by the G r a n d C h a m b e r (Rule 100 § 1 of the Rules 
of C o u r t ) . M r Birsan, the j u d g e e lec ted in respec t of R o m a n i a , who had 
t a k e n pa r t in t he C o m m i s s i o n ' s e x a m i n a t i o n of the case , w i t h d r e w from 
s i t t ing in t he G r a n d C h a m b e r (Rule 28). T h e R o m a n i a n G o v e r n m e n t 
(" the G o v e r n m e n t " ) accordingly appo in t ed Mrs R. W e b e r to sit as an ad 
hoc j u d g e (Article 27 § 2 of the Conven t i on and Rule 29 § 1). 

5. T h e app l ican t and the G o v e r n m e n t each filed a m e m o r i a l . 
6. A h e a r i n g took place in public in the H u m a n Rights Bui lding, 

S t r a s b o u r g , on 19 J a n u a r y 2000. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
Mrs R. Rizo iu , Agent, 
M r M . S E L E G E A N , Legal Adviser , Min i s t ry of J u s t i c e , 
M r T . C O R L A T E A N , A d m i n i s t r a t i v e Ass i s t an t , P e r m a n e n t 

De lega t ion of R o m a n i a to t he Counci l of E u r o p e , Advisers; 

(b) for the applicant 
M r I. O L T E A N U , Counsel, 
M r F. R O T A R U , Representative and son of the applicant. 

T h e C o u r t h e a r d add res ses by M r s Rizoiu, M r Se legean , M r O l t e a n u 
and M r F. R o t a r u . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e a p p l i c a n t ' s c o n v i c t i o n in 1948 

7. T h e app l i can t , who was bo rn in 1921, was a lawyer by profession. H e 
is now r e t i r ed and lives in Bâr l ad . 

8. In 1946, af ter t he c o m m u n i s t r e g i m e had been es tab l i shed , the 
app l i can t , who was t h e n a s t u d e n t , was refused pe rmiss ion by the prefect 
of the county of Vas lu i to publ ish two p a m p h l e t s , " S t u d e n t Soul" (Süßet de 
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1. T h a t is, b e l o n g i n g to t h e L e g i o n of A r c h a n g e l M i c h a e l , a n e x t r e m e r i g h t - w i n g , n a t i o n a l i s t , 
a n t i - S e m i t i c a n d p a r a m i l i t a r y R o m a n i a n m o v e m e n t c r e a t e d in 1927 a s a b r e a k a w a y 
m o v e m e n t from a m o v e m e n t of s i m i l a r t e n d e n c i e s , t h e L e a g u e for C h r i s t i a n N a t i o n a l 
D e f e n c e . T h e l e g i o n n a i r e m o v e m e n t g a v e b i r t h to a n u m b e r of po l i t i ca l p a r t i e s w h i c h 
i n f l u e n c e d R o m a n i a n po l i t i cs d u r i n g t h e 1930s a n d 1940s. 

student) a n d " P r o t e s t s " (Proteste), on t he g r o u n d t h a t they expressed an t i -
g o v e r n m e n t s e n t i m e n t s . 

9. Dissat isf ied wi th t h a t refusal , t he appl ican t wro te two l e t t e r s to t he 
prefect in which he p r o t e s t e d aga ins t the abol i t ion of f reedom of 
express ion by t h e new people ' s r e g i m e . As a resu l t of t h e s e l e t t e r s , the 
app l ican t was a r r e s t e d on 7 J u l y 1948. O n 20 S e p t e m b e r 1948 the Vaslui 
People ' s C o u r t convicted the appl icant on a c h a r g e of insu l t ing behav iour 
a n d s en t enced h im to one year ' s i m p r i s o n m e n t . 

B. T h e p r o c e e d i n g s b r o u g h t u n d e r Leg i s la t ive D e c r e e no . 1 1 8 / 1 9 9 0 

10. In 1989, after t he c o m m u n i s t r e g i m e had been ove r th rown , t h e 
new g o v e r n m e n t caused Legis la t ive Dec ree no. 118/1990 to be passed , 
which g r a n t e d ce r t a in r igh ts to those who had b e e n p e r s e c u t e d by the 
c o m m u n i s t r e g i m e a n d who h a d not engaged in Fascis t act ivi t ies (see 
p a r a g r a p h 30 below). 

11. O n 30 J u l y 1990 the app l ican t b r o u g h t p roceed ings in the Bar lad 
C o u r t of First I n s t a n c e aga ins t the Min i s t ry of t he In te r io r , the Min is t ry of 
Defence a n d t h e Vaslui C o u n t y E m p l o y m e n t D e p a r t m e n t , s eek ing to have 
t h e pr ison s e n t e n c e tha t h a d b e e n imposed in t he 1948 j u d g m e n t t a k e n 
in to account in t he ca lcu la t ion of his l eng th of service a t work. H e also 
sought p a y m e n t of t he co r r e spond ing r e t i r e m e n t e n t i t l e m e n t s . 

12. T h e cour t gave j u d g m e n t on 11 J a n u a r y 1993. Rely ing on, a m o n g 
o t h e r th ings , t he s t a t e m e n t s of wi tnesses cal led by the app l ican t (P.P. and 
G.D.) , the 1948 j u d g m e n t and depos i t ions from the Univers i ty of Iasj , it 
no ted t h a t b e t w e e n 1946 a n d 1949 the app l ican t had been pe r secu t ed on 
polit ical g r o u n d s . It consequen t ly al lowed his appl ica t ion and awarded 
h im the c o m p e n s a t i o n provided for in Legis la t ive D e c r e e no . 118/1990. 

13. As p a r t of its defence in those p roceed ings , the Min is t ry of the 
In t e r io r s u b m i t t e d to the cour t a l e t t e r of 19 D e c e m b e r 1990 t h a t it had 
received from the R o m a n i a n In te l l igence Service (Serviciul Roman de 
Injormafti - " t he RIS" ) . T h e l e t t e r r ead as follows: 

" In r e p l y to y o u r l e t t e r of 11 D e c e m b e r 1990, h e r e a r e t h e r e s u l t s of o u r c h e c k s o n 

A u r e l R o t a r u , w h o lives in B a r l a d : 

(a) d u r i n g his s t u d i e s in t h e F a c u l t y of S c i e n c e s a t Ia§i U n i v e r s i t y t h e 

a f o r e m e n t i o n e d p e r s o n w a s a m e m b e r of t h e C h r i s t i a n S t u d e n t s 1 A s s o c i a t i o n , a 

' l e g i o n n a i r e ' [legionar]-type^ m o v e m e n t . 



18 ROTARLI v. ROMANIA J U D G M E N T 

(b) in 1946 he a p p l i e d t o t h e V a s k i i c e n s o r s h i p office for p e r m i s s i o n to p u b l i s h two 

p a m p h l e t s e n t i t l e d ' S t u d e n t S o u l ' a n d ' P r o t e s t s ' b u t h is r e q u e s t w a s t u r n e d d o w n 

b e c a u s e of t h e a n t i - g o v e r n m e n t s e n t i m e n t s e x p r e s s e d in t h e m ; 

(c) h e b e l o n g e d t o t h e y o u t h s e c t i o n or t h e N a t i o n a l P e a s a n t P a r t y , a s a p p e a l s f rom a 

s t a t e m e n t h e m a d e in 1948; 

(d) h e h a s n o c r i m i n a l r e c o r d a n d , c o n t r a r y to w h a t he m a i n t a i n s , w a s no t 

i m p r i s o n e d d u r i n g t h e p e r i o d he m e n t i o n s ; 

(e) in 1946-48 he w a s s u m m o n e d by t h e s e c u r i t y s e r v i c e s on s e v e r a l o c c a s i o n s 

b e c a u s e of h is i d e a s a n d q u e s t i o n e d a b o u t h is v iews . . ." 

C. T h e a c t i o n for d a m a g e s a g a i n s t the RIS 

14. T h e appl icant b r o u g h t p roceed ings aga ins t t he RIS, s t a t i n g t h a t he 
had never b e e n a m e m b e r of the R o m a n i a n leg ionna i re m o v e m e n t , t ha t he 
had not been a s t u d e n t in t he Facul ty of Sciences at Ia§i Univers i ty bu t in 
the Facul ty of Law and t h a t some of the o t h e r in fo rmat ion provided by t he 
RIS in its l e t t e r of 19 D e c e m b e r 1990 was false and de fama to ry . U n d e r t he 
Civil Code provisions on liability in tor t he c la imed d a m a g e s from the RIS 
for t he non-pecun ia ry d a m a g e he had sus t a ined . H e also sought an o rde r , 
w i thou t re lying on any p a r t i c u l a r legal provision, t h a t t he RIS should 
a m e n d or des t roy the file con t a in ing the in fo rma t ion on his supposed 
leg ionna i re pas t . 

15. In a j u d g m e n t of 6 J a n u a r y 1993 the B u c h a r e s t C o u r t of Firs t 
I n s t a n c e d i smissed t he app l i can t ' s app l ica t ion on the g r o u n d tha t the 
s t a t u t o r y provisions on to r t ious l iabili ty did not m a k e it possible to allow 
it. 

16. T h e appl ican t appea led . 
17. O n 18 J a n u a r y 1994 the B u c h a r e s t C o u n t y C o u r t found tha t 

the in fo rmat ion t h a t the appl ican t had b e e n a l eg ionna i re was false. 
However , it d i smissed t he appea l on the g round tha i the RIS could 
not be held to have been negl igent as it was mere ly t he depos i t a ry of 
the i m p u g n e d in fo rma t ion , and t h a t in t he absence of negl igence t he 
rules on to r t ious liability did not apply. T h e cour t no ted tha t the 
in fo rma t ion had been g a t h e r e d by t he S t a t e ' s secur i ty services, which, 
w h e n they w e r e d i s b a n d e d in 1949, had forwarded it to the Securitate 
( the S t a t e Secur i ty D e p a r t m e n t ) , which had in its t u r n forwarded it to 
the RIS in 1990. 

18. O n 15 D e c e m b e r 1994 the B u c h a r e s t C o u r t of Appea l d i smissed an 
appea l by the appl ican t aga ins t t he j u d g m e n t of 18 J a n u a r y 1994 in t he 
following t e r m s : 

"... t h e C o u r t finds t h a t t h e a p p l i c a n t ' s a p p e a l is i l l - founded . As t h e s t a t u t o r y 

d e p o s i t a r y of t h e a r c h i v e s of t h e f o r m e r S t a t e s e c u r i t y s e r v i c e s , t h e R I S in l e t t e r 

no . 705567/1990 f o r w a r d e d t o t h e M i n i s t r y of t h e I n t e r i o r i n f o r m a t i o n c o n c e r n i n g t h e 
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a p p l i c a n t ' s a c t i v i t i e s w h i l e h e w a s a u n i v e r s i t y s t u d e n t , a s s e t o u t by t h e S t a t e s e c u r i t y 

s e r v i c e s . It is t h e r e f o r e a p p a r e n t t h a t t h e j u d i c i a l a u t h o r i t i e s h a v e no j u r i s d i c t i o n t o 

d e s t r o y o r a m e n d t h e i n f o r m a t i o n in t h e l e t t e r w r i t t e n by t h e R I S , w h i c h is m e r e l y t h e 

d e p o s i t a r y of t h e f o r m e r S t a t e s e c u r i t y s e r v i c e s ' a r c h i v e s . In d i s m i s s i n g his a p p l i c a t i o n , 

t h e j u d i c i a l a u t h o r i t i e s d id no t i n f r i n g e e i t h e r A r t i c l e 1 of t h e C o n s t i t u t i o n o r A r t i c l e 3 o f 

t h e Civi l C o d e b u t s t a y e d t h e p r o c e e d i n g s in a c c o r d a n c e w i t h t h e j u r i s d i c t i o n a l ru l e s la id 

d o w n in t h e C o d e of Civi l P r o c e d u r e . " 

D. T h e a c t i o n f o r d a m a g e s a g a i n s t the j u d g e s 

19. O n 13 J u n e 1995 the appl ican t b r o u g h t an act ion for d a m a g e s 
aga ins t all the j u d g e s who had d ismissed his appl ica t ion to have t he file 
a m e n d e d or des t royed . H e based his ac t ion on Art ic le 3 of t he Civil Code , 
r e l a t i ng to den ia l s of j u s t i ce , a n d Art ic le 6 of the Conven t ion . Accord ing to 
t he app l i can t , bo th t he C o u n t y C o u r t a n d the Vas lu i C o u r t of Appea l 
refused to reg i s t e r his ac t ion . 

In this connec t ion , the appl icant lodged a fresh app l ica t ion wi th t he 
C o m m i s s i o n on 5 Augus t 1998, which was r eg i s t e r ed u n d e r file 
no. 46597/98 and is c u r r e n t l y p e n d i n g before t he C o u r t . 

E. T h e a p p l i c a t i o n for rev iew 

20. In J u n e 1997 the Min i s t e r of J u s t i c e in formed the Di rec to r of 
the RIS tha t the E u r o p e a n C o m m i s s i o n of H u m a n Righ t s had 
dec la red t h e app l i can t ' s p r e s e n t appl ica t ion admiss ib le . T h e Min i s t e r 
consequen t ly asked the D i r e c t o r of the RIS to check once aga in 
w h e t h e r the appl icant had been a m e m b e r of the leg ionna i re 
m o v e m e n t and , if t ha t in format ion proved to be false, to inform the 
appl icant of the fact so t h a t he could s u b s e q u e n t l y m a k e use of it in 
any app l ica t ion for review. 

21 . O n 6 Ju ly 1997 the D i r ec to r of t he RIS in fo rmed t h e Min i s t e r 
of J u s t i c e tha t the in format ion in t he l e t t e r of 19 D e c e m b e r 1990 tha t 
the appl ican t had been a l eg ionna i re had been found by consu l t ing 
the i r a rchives , in which a t ab le d r a w n u p by the Ia§i secur i ty office 
had b e e n discovered t h a t m e n t i o n e d , in e n t r y 165, one Aure l R o t a r u , 
a "science s t u d e n t , rank-and-f i le m e m b e r of the C h r i s t i a n S t u d e n t s ' 
Associa t ion , l eg ionna i re" . T h e Di rec to r of the RIS m e n t i o n e d t h a t t h e 
tab le was d a t e d 15 F e b r u a r y 1937 and exp res sed the view t h a t "since 
at t h a t d a t e Mr R o t a r u was only 16, he could not have been a s t u d e n t 
in the Facul ty of Sciences. [Tha t be ing so,] we consider tha t t h e r e h a s 
been a r e g r e t t a b l e m i s t a k e which led us to suppose t h a t M r Aure l 
R o t a r u of Bar lad was the s a m e pe r son as the one who a p p e a r s in 
t h a t table as a m e m b e r of a l eg ionna i re - type o rgan i sa t ion . De ta i l ed 
checks m a d e by our ins t i tu t ion in the coun t i e s of Ia§i and Vas lu i have 
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not provided any o t h e r in fo rmat ion to confirm tha t t he two n a m e s 
refer to t he s a m e pe r son . " 

22. A copy of t h a t l e t t e r was sen t to the app l i can t , who on 25 J u l y 1997 
appl ied to the B u c h a r e s t C o u r t of Appea l to review its decis ion of 
15 D e c e m b e r 1994. In his appl ica t ion he sought a dec l a r a t i on t h a t t he 
d e f a m a t o r y d o c u m e n t s were null and void, d a m a g e s in the a m o u n t of one 
leu in respec t of non-pecun ia ry d a m a g e and r e i m b u r s e m e n t of all the costs 
and expenses i ncu r r ed s ince t he beg inn ing of the p roceed ings , ad jus ted for 
inflat ion. 

23. T h e RIS s u b m i t t e d t h a t t he appl ica t ion for review should be 
d ismissed , ho ld ing t h a t , in the light of the RIS Di rec to r ' s l e t t e r of 6 J u l y 
1997, the appl ica t ion had become devoid of p u r p o s e . 

24. In a final decision of 25 N o v e m b e r 1997 the B u c h a r e s t C o u r t of 
Appeal q u a s h e d the decision of 15 D e c e m b e r 1991 and allowed the 
app l i can t ' s ac t ion, in t he following t e r m s : 

"It a p p e a r s f rom l e t t e r no . 4173 of 5 J u l y 1997 f rom t h e R o m a n i a n I n t e l l i g e n c e 

Se rv i ce ... t h a t in t h e a r c h i v e s ( s h e l l - m a r k 53172, vol . 796, p . 243) t h e r e is a t a b l e 

w h i c h l ists t h e n a m e s o f t h e m e m b e r s o f l e g i o n n a i r e o r g a n i s a t i o n s w h o d o not live 

in Ia§i, e n t r y 165 of w h i c h c o n t a i n s t h e fo l lowing: ' R o t a r u A u r e l — s c i e n c e s t u d e n t , 

r a n k - a n d - f i l e m e m b e r o f t h e C h r i s t i a n S t u d e n t s ' A s s o c i a t i o n , l e g i o n n a i r e ' . S i n c e t h e 

a p p l i c a n t w a s b a r e l y 16 w h e n t h a t t a b i c w a s d r a w n u p , on 15 F e b r u a r y 1937, a n d 

s ince he d id not a t t e n d l e c t u r e s in t h e Ia§i F a c u l t y of S c i e n c e s , a n d s ince it a p p e a r s 

f rom s u b s e q u e n t c h e e k s in t h e d o c u m e n t s l i s t i n g t h e n a m e s o f t h e m e m b e r s of 

l e g i o n n a i r e o r g a n i s a t i o n s t h a t t h e n a m e ' A u r e l R o t a r u ' d o e s no t s e e m to b e 

c o n n e c t e d w i t h a n i n d i v i d u a l l iv ing in B a r l a d w h o s e p e r s o n a l d e t a i l s c o r r e s p o n d to 

t h o s e of t h e a p p l i c a n t , t h e R o m a n i a n I n t e l l i g e n c e Se rv i ce c o n s i d e r s t h a t a 

r e g r e t t a b l e m i s t a k e h a s b e e n m a d e a n d t h a t t h e p e r s o n m e n t i o n e d in t h e t a b l e is 

not t h e a p p l i c a n t . 

H a v i n g r e g a r d to t h i s l e t t e r , t h e C o u r t h o l d s t h a t it s a t i s f i e s t h e r e q u i r e m e n t s of 

A r t i c l e 322-5 of the C o d e of Civi l P r o c e d u r e a s it is s u c h a s to c o m p l e t e l y a l t e r t h e facts 

p r e v i o u s l y e s t a b l i s h e d . T h e d o c u m e n t c o n t a i n s d e t a i l s w h i c h it w a s no t poss ib le to 

s u b m i t a t a n y e a r l i e r s t a g e in t h e p r o c e e d i n g s for a r e a s o n b e y o n d t h e a p p l i c a n t ' s 

control. 

T h a t b e i n g so , t h e d a t e o n w h i c h t h e Securilate w a s f o r m e d a n d t h e w a y in w h i c h t h e 

f o r m e r s e c u r i t y s e r v i c e s w e r e o r g a n i s e d a r e not r e l e v a n t f a c t o r s . S i m i l a r l y , t h e fact , 

a lbe i t a t r u e o n e , t ha t t h e R o m a n i a n I n t e l l i g e n c e Se rv ice is on ly t h e d e p o s i t a r y of t h e 

a r c h i v e s of t h e f o r m e r s e c u r i t y s e r v i c e s is i r r e l e v a n t . W h a t m a i l e r s is t h e fact t h a t l e t t e r 

n o . 71)5567 o f 19 D e c e m b e r 1990 f rom t h e R o m a n i a n I n t e l l i g e n c e Se rv i ce ( M i l i t a r y U n i t 

no . 05007) c o n t a i n s d e t a i l s w h i c h d o not r e l a t e to t h e a p p l i c a n t , so t h a t t h e i n f o r m a t i o n 

in t h a t l e t t e r is false in r e s p e c t of h im a n d , if m a i n t a i n e d , w o u l d s e r i o u s l y i n ju r e h is 

d i g n i t y a n d h o n o u r . 

In t h e l ight of t h e f o r e g o i n g a n d in a c c o r d a n c e w i t h t h e a f o r e m e n t i o n e d s t a t u t o r y 
p r o v i s i o n , t h e a p p l i c a t i o n for r e v i e w is j u s t i f i e d a n d m u s t b e a l l o w e d . Il follows t h a t t h e 
e a r l i e r d e c i s i o n s in t h i s c a s e m u s t be q u a s h e d a n d tha t t h e a p p l i c a n t ' s a c t i o n a s l o d g e d is 
a l l o w e d . " 

25. T h e cour t d id not m a k e any o r d e r as to d a m a g e s or costs. 
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II. RELEVANT D O M E S T I C LAW 

A. T h e C o n s t i t u t i o n 

26. T h e re levan t provisions of t he C o n s t i t u t i o n r ead as follows: 

Article 20 

"(1) T h e c o n s t i t u t i o n a l p r o v i s i o n s o n c i t i z e n s ' r i g h t s a n d l i b e r t i e s sha l l be 

i n t e r p r e t e d a n d a p p l i e d in a c c o r d a n c e w i t h t h e U n i v e r s a l D e c l a r a t i o n of H u m a n 

R i g h t s a n d w i t h t h e c o v e n a n t s a n d o t h e r t r e a t i e s t o w h i c h R o m a n i a is a p a r t y . 

(2) In t h e e v e n t of conf l ic t b e t w e e n t h e c o v e n a n t s a n d t r e a t i e s on f u n d a m e n t a l 

h u m a n r i g h t s t o w h i c h R o m a n i a is a p a r t y a n d d o m e s t i c l aws , t h e i n t e r n a t i o n a l 

i n s t r u m e n t s sha l l p r e v a i l . " 

Article 21 

"(1) A n y o n e m a y a p p l y to t h e c o u r t s for p r o t e c t i o n of his r i g h t s , l i b e r t i e s a n d 

l e g i t i m a t e i n t e r e s t s . 

(2) T h e e x e r c i s e of th i s r i g h t sha l l no t be r e s t r i c t e d by a n y s t a t u t e . " 

B. T h e Civi l C o d e 

27. T h e re levant provisions of the Civil Code a r e worded as follows: 

Article 3 

" A j u d g e w h o r e f u s e s t o a d j u d i c a t e , o n t h e p r e t e x t t h a t t h e l aw is s i l e n t , o b s c u r e o r 

d e f e c t i v e , m a y be p r o s e c u t e d on a c h a r g e of d e n i a l of j u s t i c e . " 

Article 998 

" A n y act c o m m i t t e d by a p e r s o n w h o c a u s e s d a m a g e t o a n o t h e r sha l l r e n d e r t h e 

p e r s o n t h r o u g h w h o s e fau l t t h e d a m a g e w a s c a u s e d l i ab le to m a k e r e p a r a t i o n for i t ." 

Article 999 

" E v e r y o n e sha l l be l i ab le for d a m a g e h e h a s c a u s e d no t on ly t h r o u g h his o w n act b u t 

a l s o t h r o u g h his f a i l u r e to ac t o r h i s n e g l i g e n c e . " 

C. T h e C o d e o f Civi l P r o c e d u r e 

28. T h e re levant provision of t he Code of Civil P r o c e d u r e r eads as 
follows: 

Article 322-5 

" A n a p p l i c a t i o n m a y be m a d e for r ev i ew of a final d e c i s i o n ... w h e r e w r i t t e n e v i d e n c e 

w h i c h h a s b e e n w i t h h e l d by t h e o p p o s i n g p a r t y o r w h i c h it w a s no t pos s ib l e to s u b m i t for 

a r e a s o n b e y o n d t h e p a r t i e s ' c o n t r o l is d i s c o v e r e d a f t e r t h e d e c i s i o n h a s b e e n 

d e l i v e r e d ..." 
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D. D e c r e e n o . 31 o f 1954 o n n a t u r a l a n d l ega l p e r s o n s 

29. T h e re levan t provisions of Decree no. 31 of 1954 on n a t u r a l a n d 
legal pe r sons a r e worded as follows: 

Article 54 

" (1 ) A n y o n e w h o s e r i g h t ... t o h o n o u r , r e p u t a t i o n ... o r a n y o t h e r n o n - e c o n o m i c r i g h t 
h a s b e e n i n f r i n g e d m a y a p p l y to t h e c o u r t s for a n i n j u n c t i o n p r o h i b i t i n g t h e act w h i c h is 
i n f r i n g i n g t h e a f o r e m e n t i o n e d r i g h t s . 

(2) S i m i l a r l y , a n y o n e w h o h a s b e e n t h e v i c t i m of s u c h a n i n f r i n g e m e n t of r i g h t s m a y 

ask t h e c o u r t s to o r d e r t h e p e r s o n r e s p o n s i b l e for t h e u n l a w f u l ac t t o c a r r y o u t a n y 

m e a s u r e r e g a r d e d a s n e c e s s a r y by t h e c o u r t in o r d e r to r e s t o r e his r i g h t s . " 

Article 55 

" I f a p e r s o n r e s p o n s i b l e for u n l a w f u l a c t s d o e s not w i t h i n t h e t i m e a l l owed by t h e 

c o u r t p e r f o r m w h a t he h a s b e e n e n j o i n e d to d o in o r d e r to r e s t o r e t h e r i g h t i n f r i n g e d , 

t h e c o u r t m a y s e n t e n c e h i m to p a y a p e r i o d i c p e c u n i a r y p e n a l t y to t h e S t a t e ..." 

E. L e g i s l a t i v e D e c r e e n o . 118 o f 3 0 M a r c h 1990 o n the g r a n t i n g o f 
c e r t a i n r i g h t s to p e r s o n s w h o w e r e p e r s e c u t e d o n p o l i t i c a l 
g r o u n d s by the d i c t a t o r i a l r e g i m e e s t a b l i s h e d o n 6 M a r c h 1945 

30. At the m a t e r i a l t i m e , the re levan t provisions of Legis la t ive 
D e c r e e no. 118/1990 r e a d : 

Article 1 

" T h e fol lowing p e r i o d s sha l l be t a k e n i n t o a c c o u n t in d e t e r m i n i n g s e n i o r i t y a n d s h a l l 

c o u n t a s s u c h for t h e p u r p o s e of c a l c u l a t i n g r e t i r e m e n t p e n s i o n a n d a n y o t h e r r i g h t s 

d e r i v e d f r o m s e n i o r i t y : p e r i o d s d u r i n g w h i c h a p e r s o n , a f t e r 6 M a r c h 1945 , for po l i t i ca l 

r e a s o n s -

( a ) s e r v e d a c u s t o d i a l s e n t e n c e i m p o s e d in a final j u d i c i a l d e c i s i o n o r w a s d e t a i n e d 

p e n d i n g t r i a l for po l i t i c a l o f f ences ; 

Article 5 

"A c o m m i t t e e c o m p o s e d of a c h a i r m a n a n d a t m o s t s ix o t h e r m e m b e r s s h a l l be set u p 

in e a c h c o u n t y ... in o r d e r to verify w h e t h e r t h e r e q u i r e m e n t s la id d o w n in A r t i c l e 1 h a v e 

b e e n sa t i s f i ed ... 

T h e c h a i r m a n m u s t be l ega l ly q u a l i f i e d . T h e c o m m i t t e e sha l l i n c l u d e two 

r e p r e s e n t a t i v e s f rom t h e e m p l o y m e n t a n d soc ia l -we l fa re d e p a r t m e n t s a n d a m a x i m u m 

of four r e p r e s e n t a t i v e s f rom t h e a s s o c i a t i o n of f o r m e r po l i t i ca l d e t a i n e e s a n d v i c t i m s of 

t h e d i c t a t o r s h i p . 
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Article 6 

" T h e p e r s o n s c o n c e r n e d m a y e s t a b l i s h t h a t t h e y sa t i s fy t h e c o n d i t i o n s laid d o w n in 

A r t i c l e 1 by m e a n s of official d o c u m e n t s i s s u e d by t h e r e l e v a n t a u t h o r i l i e s o r ... of a n y 

o t h e r m a t e r i a l of e v i d e n t i a l v a l u e . 

Article 11 

" T h e p rov i s ions of t h i s d e c r e e sha l l no t be a p p l i c a b l e to p e r s o n s w h o h a v e b e e n 

c o n v i c t e d of c r i m e s a g a i n s t h u m a n i t y o r to t h o s e in r e s p e c t of w h o m it h a s b e e n 

e s t a b l i s h e d , by m e a n s of t h e p r o c e d u r e i n d i c a t e d in A r t i c l e s 5 a n d 6, t h a t t h e y e n g a g e d 

in Fasc i s t a c t i v i t i e s w i t h i n a F a s c i s t - t y p e o r g a n i s a t i o n . " 

F. Law n o . 14 o f 2 4 F e b r u a r y 1992 o n the o r g a n i s a t i o n a n d 
o p e r a t i o n o f t h e R o m a n i a n I n t e l l i g e n c e Serv i ce 

3 1 . T h e re levan t provisions of Law no. 14 of 24 F e b r u a r y 1992 on the 
o rgan i sa t i on a n d ope ra t i on of t h e R o m a n i a n In te l l igence Service, which 
was pub l i shed in the Official G a z e t t e on 3 M a r c h 1992, r ead as follows: 

Section 2 

" T h e R o m a n i a n I n t e l l i g e n c e Se rv i ce s h a l l o r g a n i s e a n d c a r r y o u t a l l a c t i v i t i e s 

d e s i g n e d to g a t h e r , ver i fy a n d u t i l i s e t h e i n f o r m a t i o n n e e d e d for d i s c o v e r i n g , 

p r e v e n t i n g a n d f r u s t r a t i n g a n y a c t i o n s w h i c h , in t h e eyes of t h e law, t h r e a t e n 

R o m a n i a ' s n a t i o n a l s e c u r i t y . " 

Section 8 

" 'Fhe R o m a n i a n I n t e l l i g e n c e Se rv ice sha l l be a u t h o r i s e d to ho ld a n d to m a k e use of 

a n y a p p r o p r i a t e r e s o u r c e s in o r d e r to s e c u r e , verify, classify a n d s t o r e i n f o r m a t i o n 

a f f e c t i n g n a t i o n a l s e c u r i t y , a s p r o v i d e d by l a w . " 

Section 45 

"All i n t e r n a l d o c u m e n t s of t h e R o m a n i a n I n t e l l i g e n c e Se rv i ce sha l l be s e c r e t , sha l l be 

k e p t in i ts o w n a r c h i v e s a n d m a y b e c o n s u l t e d on ly w i t h t h e c o n s e n t of t h e D i r e c t o r a s 

p r o v i d e d in law. 

D o c u m e n t s , d a t a a n d i n f o r m a t i o n b e l o n g i n g to t h e R o m a n i a n I n t e l l i g e n c e Serv ice 

sha l l not be m a d e p u b l i c u n t i l fo r ty y e a r s a f t e r t h e y h a v e b e e n a r c h i v e d . 

T h e R o m a n i a n I n t e l l i g e n c e Se rv ice sha l l , in o r d e r t o k e e p a n d m a k e u s e of t h e m , t a k e 

o v e r all t h e n a t i o n a l - s e c u r i t y a r c h i v e s t h a t b e l o n g e d t o t h e f o r m e r i n t e l l i g e n c e se rv i ce s 

o p e r a t i n g on R o m a n i a n t e r r i t o r y . 

T h e n a t i o n a l - s e c u r i t y a r c h i v e s of t h e f o r m e r Securitate s h a l l no t b e m a d e p u b l i c u n t i l 

fo r ty y e a r s a f t e r t h e d a t e of t h e p a s s i n g of t h i s A c t . " 
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G. Law n o . 187 o f 20 O c t o b e r 1999 o n c i t i z e n s ' a c c e s s to the 
p e r s o n a l f i l e s h e l d o n t h e m by the Securitate, e n a c t e d wi th the 
i n t e n t i o n o f u n m a s k i n g that o r g a n i s a t i o n ' s n a t u r e as a 
p o l i t i c a l p o l i c e f o r c e 

32. T h e re levan t provisions of Law no. 187 of 20 O c t o b e r 1999, which 
c a m e in to force on 9 D e c e m b e r 1999, a re worded as follows: 

Section 1 

" ( 1 ) All R o m a n i a n c i t i z e n s , a n d all a l i e n s w h o h a v e o b t a i n e d R o m a n i a n n a t i o n a l i t y 

s i nce 1945, sha l l be e n t i t l e d to i n spec t t h e files k e p t on t h e m by t h e o r g a n s of t h e 

Securitate ... T h i s r i g h t sha l l be e x e r c i s a b l e on r e q u e s t a n d sha l l m a k e it poss ib le for t h e 

file i t se l f to be i n s p e c t e d a n d c o p i e s t o be m a d e of a n y d o c u m e n t in it o r r e l a t i n g t o i ts 

c o n t e n t s . 

(2) A d d i t i o n a l l y , a n y p e r s o n w h o is t h e s u b j e c t of a file f rom w h i c h it a p p e a r s t h a t he 
o r s h e w a s k e p t u n d e r s u r v e i l l a n c e by t h e Securitate sha l l be e n t i t l e d , on r e q u e s t , t o k n o w 
t h e i d e n t i t y of t h e Securitate a g e n t s a n d c o l l a b o r a t o r s w h o c o n t r i b u t e d d o c u m e n t s to t h e 
file. 

(3) U n l e s s o t h e r w i s e p r o v i d e d by law, t h e r i g h t s p r o v i d e d in s u b s e c t i o n s (1) a n d (2) 

sha l l be a v a i l a b l e to t h e s u r v i v i n g s p o u s e s a n d r e l a t i v e s u p t o t h e s e c o n d d e g r e e inc lus ive 

of a d e c e a s e d . " 

Section 2 

" (1 ) I n o r d e r t o p r o v i d e for a r i g h t of a c c e s s t o i n f o r m a t i o n of p u b l i c i n t e r e s t , a l l 

R o m a n i a n c i t i z e n s t h e m e d i a , po l i t i c a l p a r t i e s ... sha l l be e n t i t l e d to be i n f o r m e d ... 

if a n y of t h e p e r s o n s o c c u p y i n g t h e fo l lowing pos t s o r s e e k i n g t o d o so h a v e b e e n a g e n t s 

o r c o l l a b o r a t o r s of t h e Securitate'. 

( a ) t h e P r e s i d e n t of R o m a n i a ; 

(b) m e m b e r of P a r l i a m e n t o r of t h e S e n a t e ; 

Section 7 

"A N a t i o n a l C o u n c i l for t h e S t u d y of t h e A r c h i v e s of t h e Securitate ... ( h e r e i n a f t e r ' t h e 
C o u n c i l ' ) , w i t h i ts h e a d q u a r t e r s in B u c h a r e s t , sha l l be s e t u p t o a p p l y t h e p r o v i s i o n s of 
t h i s Ac t . 

T h e C o u n c i l sha l l be a n a u t o n o m o u s body w i t h l e g a l p e r s o n a l i t y , s u b j e c t to 

s u p e r v i s i o n by P a r l i a m e n t . . . . " 

Section 8 

" T h e C o u n c i l sha l l cons i s t of a co l l ege of e l e v e n m e m b e r s . 

T h e m e m b e r s of t h e c o l l e g e of t h e C o u n c i l sha l l be a p p o i n t e d by P a r l i a m e n t , on a 

p r o p o s a l by t h e p a r l i a m e n t a r y g r o u p s , a c c o r d i n g to t h e po l i t i ca l c o m p o s i t i o n of t h e two 

C h a m b e r s ... for a t e r m of office of six y e a r s , r e n e w a b l e o n c e . " 



ROTARLI v. ROMANIA J U D G M E N T 125 

Section 13 

" (1 ) T h e b e n e f i c i a r i e s of t h i s A c t m a y , in a c c o r d a n c e w i t h s e c t i o n 1(1) , r e q u e s t t h e 

C o u n c i l -

(a ) to a l low t h e m t o c o n s u l t t h e files ... c o m p i l e d by t h e Securilale u p to 22 D e c e m b e r 

1989; 

(b) to i s sue c o p i e s of ... t h e s e files ...; 

(c) to i s sue c e r t i f i c a t e s of m e m b e r s h i p o r n o n - m e m b e r s h i p of t h e Securitàte a n d of 

c o l l a b o r a t i o n o r n o n - c o l l a b o r a t i o n w i t h it; 

Section 14 

"(1) T h e c o n t e n t of c e r t i f i c a t e s u n d e r s e c t i o n 13(1) (c) m a y be c h a l l e n g e d be fo re t h e 

co l l ege of t h e C o u n c i l . . . " 

Section 15 

" (1 ) T h e right of a c c e s s t o i n f o r m a t i o n of p u b l i c i n t e r e s t s h a l l b e e x e r c i s a b l e by 

m e a n s of a r e q u e s t s e n t to t h e C o u n c i l . ... 

(1) In r e s p o n s e t o r e q u e s t s m a d e u n d e r s e c t i o n 1, t h e C o u n c i l s h a l l verify t h e 

e v i d e n c e a t i ts d i s p o s a l , of w h a t e v e r f o r m , a n d s h a l l i m m e d i a t e l y i s s u e a c e r t i f i c a t e ..." 

Section 16 

"(1) A n y b e n e f i c i a r y o r p e r s o n in r e s p e c t of w h o m a c h e c k h a s b e e n r e q u e s t e d m a y 

c h a l l e n g e b e f o r e t h e co l l ege of t h e C o u n c i l a c e r t i f i c a t e i s s u e d u n d e r s e c t i o n 15. ... 

T h e c o l l e g e ' s dec i s i on m a y be c h a l l e n g e d ... in t h e C o u r t of A p p e a l . . . " 

T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N S 

A. A p p l i c a n t ' s v i c t i m s t a t u s 

33. As the i r p r i m a r y submiss ion , the G o v e r n m e n t m a i n t a i n e d - as 
they had done before the C o m m i s s i o n - t h a t the appl icant could no 
longer claim to be t he "v ic t im" of a viola t ion of t he Conven t i on within 
t he m e a n i n g of Art ic le 34. T h e y po in ted ou t t h a t the app l ican t had won 
his case in t he B u c h a r e s t C o u r t of Appea l , since t h a t cour t had , in its 
j u d g m e n t of 25 N o v e m b e r 1997, dec la red null and void the deta i ls 
con t a ined in t he l e t t e r of 19 D e c e m b e r 1990 from the R o m a n i a n 
In te l l igence Service (Serviciul Roman de Informapi - " the RIS" ) , and , in the 
G o v e r n m e n t ' s view, the only in f r ingemen t of t he app l i can t ' s r igh ts 
s t e m m e d from t h a t l e t t e r . 
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At all even t s , the G o v e r n m e n t con t inued , the app l i can t now had 
avai lable to h im the p r o c e d u r e pu t in place by Law no. 187 of 20 O c t o b e r 
1999, which afforded him all t he sa feguards r e q u i r e d by the Conven t ion 
for the p ro tec t ion of his r igh t s . 

34. T h e app l ican t r e q u e s t e d t he C o u r t to con t i nue its cons ide ra t ion 
of the case . H e a r g u e d t h a t the c i r c u m s t a n c e s t h a t h a d given rise to the 
appl ica t ion had not f u n d a m e n t a l l y c h a n g e d following the decision of 
25 N o v e m b e r 1997. First ly, t he m e r e fact of acknowledging , af ter the 
C o m m i s s i o n ' s admiss ib i l i ty decis ion, t h a t a m i s t a k e had been m a d e 
could not a m o u n t to a d e q u a t e redress for the violat ions of the 
Conven t ion . Secondly, he h a d still not had access to his secret file, 
which was not only s to red by the RIS bu t also used by it. It was 
c o n s e q u e n t l y not to be exc luded t h a t even af ter the decision of 
25 N o v e m b e r 1997 the RIS m i g h t m a k e use of t he i n fo rma t ion t h a t t he 
appl ican t had supposedly been a l eg ionna i re a n d of any o t h e r 
in fo rma t ion in his file. 

35. T h e C o u r t r e i t e r a t e s , as to t he concept of v ic t im, t h a t an individual 
may, u n d e r ce r t a in condi t ions , c la im to be t he vict im of a violat ion 
occasioned by the m e r e ex i s tence of secret m e a s u r e s or of legis lat ion 
p e r m i t t i n g secre t m e a s u r e s , wi thou t having to al lege t h a t such m e a s u r e s 
were in fact appl ied to h im (see t he Klass and O t h e r s v. G e r m a n y 
j u d g m e n t of 6 S e p t e m b e r 1978, Scries A no. 28, pp. 18-19, § 34). 
F u r t h e r m o r e , "a decision or m e a s u r e favourable to the app l ican t is not in 
pr inciple sufficient to depr ive him of his s t a t u s as a 'v ic t im' unless t he 
na t iona l a u t h o r i t i e s have acknowledged , e i t he r express ly or in s u b s t a n c e , 
and t h e n afforded r ed re s s for, t he b r e a c h of t he C o n v e n t i o n " (see t he 
A m u u r v. F r a n c e j u d g m e n t of 25 J u n e 1996, Reports of Judgments and 
Decisions 1996-III, p . 846, § 36, a n d Dalban v. Romania [ G C ] , no. 28114/95, 
§ 44, E C H R 1999-VI). 

36. In t he in s t an t case t he C o u r t no tes t h a t t he appl icant compla ined 
of the ho ld ing of a secre t r eg i s t e r con t a in ing in fo rma t ion about h im, 
whose exis tence was publicly revea led d u r i n g jud ic ia l p roceed ings . It 
cons iders t h a t he m a y on t h a t account claim to be t he vict im of a 
violat ion of t he Conven t ion . 

T h e C o u r t also no tes t h a t in a j u d g m e n t of 25 N o v e m b e r 1997 the 
B u c h a r e s t C o u r t of Appea l found t h a t the de ta i l s given in the l e t t e r of 
19 D e c e m b e r 1990 about the a l leged fact t ha t the appl ican t had been a 
leg ionna i re were false, in t h a t they p robab ly r e l a t e d to s o m e o n e else wi th 
the s a m e n a m e , a n d dec la red t h e m null and void. 

A s s u m i n g t h a t it m a y be cons idered t h a t t h a t j u d g m e n t did, to some 
e x t e n t , afford t he appl ican t r ed res s for the ex is tence in his file of 
in fo rmat ion t h a t proved false, t he C o u r t t akes t he view t h a t such r ed re s s 
is only pa r t i a l and t h a t at all events it is insufficient u n d e r the case-law 
to depr ive him of his s t a t u s of vict im. A p a r t from the foregoing 
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cons ide ra t ions as to his be ing a v ic t im as a resu l t of t he ho ld ing of a secret 
file, the C o u r t poin ts to t he following factors in p a r t i c u l a r . 

T h e in fo rma t ion t h a t t he appl icant had supposedly b e e n a l eg ionna i re is 
a p p a r e n t l y still r ecorded in t he RIS's fdes and no m e n t i o n of the j u d g m e n t of 
25 N o v e m b e r 1997 has b e e n m a d e in t he fde conce rned . F u r t h e r m o r e , t he 
C o u r t of Appea l expressed no view - and was not en t i t l ed to do so - on t he 
fact t h a t t he R1S was a u t h o r i s e d by R o m a n i a n legis la t ion to hold a n d m a k e 
use of fdes opened by the fo rmer in te l l igence services , which con ta ined 
in fo rmat ion abou t the app l i can t . A key compla in t m a d e to t he C o u r t by t h e 
app l i can t was t h a t d o m e s t i c law did not lay down with sufficient precision 
t he m a n n e r in which the RIS m u s t ca r ry out its work a n d t h a t it did not 
provide ci t izens wi th an effective r e m e d y before a na t i ona l a u t h o r i t y . 

Last ly, the B u c h a r e s t C o u r t of Appea l in its j u d g m e n t of 25 N o v e m b e r 
1997 did not ru le on t he app l i can t ' s c la im for c o m p e n s a t i o n for non-
pecun ia ry d a m a g e a n d for costs and expenses . 

37. As to Law no. 187 of 20 O c t o b e r 1999, which the G o v e r n m e n t relied 
on, t he C o u r t cons iders , having r ega rd to the c i r c u m s t a n c e s of th is case, 
t h a t it is not r e levan t (see p a r a g r a p h 71 below). 

38. T h e C o u r t concludes t h a t the appl ican t m a y c la im to be a "v ic t im" 
for the pu rposes of Art ic le 34 of the Conven t ion . T h e object ion m u s t 
the re fo re be d i smissed . 

B. E x h a u s t i o n o f d o m e s t i c r e m e d i e s 

39. T h e G o v e r n m e n t also s u b m i t t e d tha t t he app l ica t ion was 
inadmiss ib le for failure to exhaus t d o m e s t i c r e m e d i e s . T h e y a r g u e d tha t 
t he appl ican t had had a r e m e d y which he h a d not m a d e use of, name ly a n 
act ion based on D e c r e e no. 31/1954 on n a t u r a l and legal pe r sons , u n d e r 
which the cour t m a y o r d e r any m e a s u r e to r e s t r a i n injury to a person ' s 
r e p u t a t i o n . 

40. T h e C o u r t notes t h a t t h e r e is a close connec t ion b e t w e e n t h e 
G o v e r n m e n t ' s a r g u m e n t on th is point and the m e r i t s of t he compla in t s 
m a d e by the appl ican t u n d e r Art ic le 13 of the Conven t i on . It accordingly 
jo ins this object ion to the m e r i t s (see p a r a g r a p h 70 below). 

II. ALLEGED V I O L A T I O N O F ARTICLE 8 O F T H E C O N V E N T I O N 

4 1 . T h e app l ican t compla ined t h a t t he RIS held and could a t any 
m o m e n t m a k e use of in fo rmat ion about his p r iva te life, some of which 
was false and d e f a m a t o r y . H e a l leged a viola t ion of Ar t ic le 8 of the 
Conven t ion , which provides : 

" 1 . E v e r y o n e h a s t h e r i g h t t o r e s p e c t for h is p r i v a t e a n d f ami ly life, h is h o m e a n d his 

c o r r e s p o n d e n c e . 
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2. T h e r e s h a l l be n o interference by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of th i s r igh t 

e x c e p t s u c h a s is in a c c o r d a n c e w i t h t h e l aw a n d is n e c e s s a r y in a d e m o c r a t i c soc i e ty in 

t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , p u b l i c sa fe ty o r t h e e c o n o m i c w e l l - b e i n g of t h e 

c o u n t r y , for t h e p r e v e n t i o n of d i s o r d e r or c r i m e , for t h e p r o t e c t i o n of h e a l t h o r m o r a l s , 

o r for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 

A. A p p l i c a b i l i t y o f Art i c l e 8 

42. T h e G o v e r n m e n t den ied t h a t Ar t ic le 8 was appl icab le , a r g u i n g tha t 
the in fo rma t ion in the RIS's l e t t e r of 19 D e c e m b e r 1990 r e l a t e d not to t he 
app l i can t ' s p r iva te life bu t to his public life. By dec id ing to engage in 
polit ical act ivi t ies and have p a m p h l e t s pub l i shed , the appl icant had 
implicit ly waived his r ight to the " a n o n y m i t y " i n h e r e n t in pr iva te life. As 
to his q u e s t i o n i n g by the police a n d his c r imina l record , they were public 
in fo rmat ion . 

43 . T h e C o u r t r e i t e r a t e s tha t t he s to r ing of in fo rma t ion r e l a t i n g to an 
individual ' s pr ivate life in a secret r eg i s t e r and the re lease of such 
in fo rmat ion come wi th in t he scope of Ar t ic le 8 § 1 (see the L e a n d e r 
v. Sweden j u d g m e n t of 26 M a r c h 1987, Ser ies A no. 116, p. 22, § 4 8 ) . 

Respec t for pr iva te life mus t also compr i se to a ce r t a in d e g r e e the r ight 
to es tab l i sh and develop re l a t ionsh ips wi th o t h e r h u m a n beings : 
f u r t h e r m o r e , t h e r e is no r eason of pr inciple to just ify exc luding act ivi t ies 
of a professional or bus iness n a t u r e from the not ion of "pr iva te life" (see 
the N i e m i e t z v. G e r m a n y j u d g m e n t of 16 D e c e m b e r 1992, Series A 
no. 251-B, pp . 33-34, § 29, and the Hal ford v. the U n i t e d K i n g d o m 
j u d g m e n t of 25 J u n e 1997, Reports 1997-III, pp . 1015-16, §§ 42-46). 

T h e C o u r t has a l r eady e m p h a s i s e d the c o r r e s p o n d e n c e of this b road 
i n t e r p r e t a t i o n wi th t h a t of the Counci l of E u r o p e ' s Conven t i on of 
28 J a n u a r y 1981 for the Pro tec t ion of Individuals wi th r ega rd to 
A u t o m a t i c Process ing of Pe r sona l D a t a , which c a m e in to force on 
1 O c t o b e r 1985 a n d whose purpose is " to secure ... for every individual ... 
r espec t for his r igh t s and f u n d a m e n t a l f r eedoms , a n d in p a r t i c u l a r his 
r ight to privacy wi th r e g a r d to a u t o m a t i c p rocess ing of pe r sona l d a t a 
r e l a t i ng to h i m " (Article 1), such pe r sona l d a t a be ing def ined in Art ic le 2 
as "any in fo rma t ion r e l a t i ng to a n ident i f ied or ident i f iable indiv idual" 
(seeAmann v. Switzerland [ G C ] , no. 27798/95, § 65, E C H R 2000-11). 

Moreover , public in fo rma t ion can fall wi th in the scope of pr iva te life 
whe re it is sys temat ica l ly col lected a n d s to red in files held by t he 
a u t h o r i t i e s . T h a t is all the t r u e r w h e r e such in fo rma t ion concerns a 
pe r son ' s d i s t an t pas t . 

44. In t h e i n s t an t case t he C o u r t no tes t h a t t he RIS ' s l e t t e r of 
19 D e c e m b e r 1990 con t a ined va r ious pieces of in fo rmat ion abou t t he 
app l i can t ' s life, in p a r t i c u l a r his s tud ies , his poli t ical act ivi t ies and his 
c r imina l record , some of which had been g a t h e r e d m o r e t h a n fifty 
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years ear l ie r . In the C o u r t ' s opinion, such in fo rmat ion , when 
sys temat ica l ly col lected a n d s to red in a file held by a g e n t s of t he S ta t e , 
falls wi th in t h e scope of "p r iva te life" for t he purposes of Art ic le 8 § 1 of 
t he Conven t i on . T h a t is all t he m o r e so in the in s t an t case as some of 
the in fo rma t ion has been dec la red false and is likely to injure t he 
app l i can t ' s r e p u t a t i o n . 

Art ic le 8 consequen t ly appl ies . 

B. C o m p l i a n c e w i t h Art i c l e 8 

/. Whether there was interference 

45. In the G o v e r n m e n t ' s submiss ion , t h r e e condi t ions had to be 
satisfied before t h e r e could be said to be i n t e r f e r ence wi th t he r ight to 
respec t for p r iva te life: i n fo rma t ion had to have been s to red about t he 
pe r son concerned ; use h a d to have b e e n m a d e of it; and it had to be 
impossible for t he p e r s o n conce rned to refute it. In t he i n s t an t case, 
however , bo th the s to r ing and the use of the in fo rma t ion r e l a t ing to 
t he appl ican t had occu r red before R o m a n i a rat i f ied t he Conven t ion . 
As to the a l leged impossibi l i ty of re fu t ing t he in fo rmat ion , t he 
G o v e r n m e n t m a i n t a i n e d t h a t , on the con t ra ry , it was open to the 
appl ican t to refute u n t r u e in fo rmat ion but t ha t he h a d no t m a d e use of 
the a p p r o p r i a t e r emed ie s . 

46. T h e C o u r t po in t s out t h a t bo th the s to r ing by a publ ic a u t h o r i t y of 
in fo rma t ion r e l a t i ng to an individual ' s pr iva te life and the use of it and the 
refusal to allow an o p p o r t u n i t y for it to be refu ted a m o u n t to in te r fe rence 
wi th t he r ight to respec t for p r iva te life secured in Ar t ic le 8 § 1 of the 
Conven t ion (see t he following j u d g m e n t s : L e a n d e r ci ted above, p . 22, 
§ 48; Kopp v. Swi tzer land , 25 M a r c h 1998, Reports 1998-11, p . 540, § 53; 
and Amann c i ted above, §§ 69 and 80). 

In t he ins tan t case it is c lear beyond p e r a d v e n t u r e from the RIS's 
l e t t e r of 19 D e c e m b e r 1990 t h a t t he RIS held in fo rma t ion abou t t he 
app l i can t ' s p r iva te life. Whi le t h a t l e t t e r a d m i t t e d l y p r e d a t e s t he 
Conven t ion ' s en t ry in to force in respec t of R o m a n i a on 20 J u n e 1994, 
the G o v e r n m e n t did not s u b m i t t h a t the RIS had ceased to hold 
in fo rmat ion about the app l i can t ' s p r iva te life af ter t h a t d a t e . T h e 
C o u r t also no tes t h a t use was m a d e of some of t he i n fo rma t ion after 
t ha t d a t e , for e x a m p l e in connec t ion wi th the appl ica t ion for review 
which led to t he decision of 25 N o v e m b e r 1997. 

Both t he s to r ing of t h a t i n fo rma t ion and the use of it, which were 
coupled wi th a refusal to allow the app l ican t an o p p o r t u n i t y to refute it, 
a m o u n t e d to in t e r f e rence wi th his r igh t to respec t for his p r iva te life as 
g u a r a n t e e d by Art ic le 8 § 1. 
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2. Justification for the interference 

47. T h e cardinal issue t h a t ar ises is w h e t h e r t he in te r ference so found is 
just i f iable u n d e r p a r a g r a p h 2 of Art icle 8. T h a t p a r a g r a p h , since it provides 
for an except ion to a right g u a r a n t e e d by the Convent ion , is to be i n t e rp re t ed 
narrowly. Whi le the C o u r t recognises tha t intel l igence services may 
legi t imate ly exist in a democra t i c society, it r e i t e r a t e s t h a t powers of secret 
surveil lance of ci t izens a re to lerable u n d e r the Convent ion only in so far as 
str ict ly necessary for sa feguard ing the democra t i c ins t i tu t ions (see the Klass 
and O t h e r s j u d g m e n t ci ted above, p . 21 , § 42). 

48. If it is not to c o n t r a v e n e Ar t ic le 8, such in t e r f e rence m u s t have 
been "in accordance wi th the law", p u r s u e a l eg i t ima te a im u n d e r 
p a r a g r a p h 2 and , f u r t h e r m o r e , be necessary in a d e m o c r a t i c society in 
o rde r to achieve t h a t a im . 

49. T h e G o v e r n m e n t cons idered t h a t t he m e a s u r e s in ques t i on were in 
accordance wi th the law. T h e in fo rma t ion conce rned had been disclosed by 
the RIS in connec t ion wi th a p r o c e d u r e provided in Legis la t ive Dec ree 
no. 118/1990, which was des igned to afford r ed re s s to persons pe r secu t ed 
by the c o m m u n i s t r eg ime . By the t e r m s of Art ic le 11 of t h a t legislative 
dec ree , no m e a s u r e of r ed res s could be g r a n t e d to persons who had 
engaged in Fascist act ivi t ies . 

50. In t he app l i can t ' s submiss ion , the k e e p i n g a n d use of t he file on 
h im were not in accordance wi th t he law, since domes t i c law was not 
sufficiently precise to ind ica te to ci t izens in w h a t c i r c u m s t a n c e s and on 
w h a t t e r m s the public a u t h o r i t i e s w e r e e m p o w e r e d to file in fo rma t ion on 
the i r p r iva te life and m a k e use of it. F u r t h e r m o r e , domes t i c law did not 
define wi th sufficient prec is ion t he m a n n e r of exerc ise of those powers and 
did not con ta in any sa feguards aga ins t abuses . 

51 . T h e C o m m i s s i o n cons idered t h a t d o m e s t i c law did not define wi th 
sufficient precis ion t he c i r c u m s t a n c e s in which the RIS could archive , 
re lease a n d use i n fo rma t ion r e l a t i n g to the app l i can t ' s p r iva te life. 

52. T h e C o u r t r e i t e r a t e s i ts s e t t l ed case-law, accord ing to which the 
express ion "in accordance wi th t he law" not only r equ i r e s t h a t the 
i m p u g n e d m e a s u r e should have some basis in domes t i c law, bu t also 
refers to t he qua l i ty of the law in ques t ion , r e q u i r i n g t h a t it should be 
accessible to the pe r son conce rned a n d foreseeable as to its effects (sec, 
as t he mos t recen t au tho r i ty , Amann c i ted above, § 50). 

53. In the ins tan t case t he C o u r t no tes t h a t Art ic le 6 of Legis la t ive 
D e c r e e no . 118/1990, which the G o v e r n m e n t re l ied on as the basis for the 
i m p u g n e d m e a s u r e , allows any individual to prove t h a t he satisfies t he 
r e q u i r e m e n t s for hav ing ce r t a in r igh ts confe r red on h im, by m e a n s of 
official d o c u m e n t s issued by the re levan t a u t h o r i t i e s or any o t h e r 
m a t e r i a l of ev ident ia l va lue . However , t he provis ion does not lay down 
the m a n n e r in which such evidence m a y be ob t a ined and does not confer 
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on t h e RIS any power to g a t h e r , s tore or re lease in fo rmat ion about a 
pe r son ' s p r iva te life. 

T h e C o u r t m u s t the re fore d e t e r m i n e w h e t h e r Law no. 14/1992 on the 
o rgan i sa t i on a n d o p e r a t i o n of the RIS, which was likewise rel ied on by t h e 
G o v e r n m e n t , can provide t he legal basis for these m e a s u r e s . In this 
connec t ion , it no te s t h a t t he law in ques t ion a u t h o r i s e s t he RIS to g a t h e r , 
s to re a n d m a k e use of in fo rmat ion affecting na t iona l secur i ty . T h e C o u r t 
has d o u b t s as to the re levance to na t iona l secur i ty of t he in fo rmat ion held 
on the app l ican t . Neve r the l e s s , it r e i t e r a t e s t h a t it is p r imar i ly for t he 
na t iona l au tho r i t i e s , no tab ly t he cour t s , to i n t e r p r e t and apply domes t i c 
law (see t he Kopp j u d g m e n t ci ted above, p . 541 , § 59) a n d no tes tha t in its 
j u d g m e n t of 25 N o v e m b e r 1997 the B u c h a r e s t C o u r t of Appea l conf i rmed 
t h a t it was lawdlil for the RIS to hold this in fo rma t ion as depos i t a ry of t he 
archives of the fo rmer secur i ty services. 

T h a t be ing so, t he C o u r t may conc lude t h a t t he s to r ing of in fo rmat ion 
about the app l i can t ' s p r iva te life had a basis in R o m a n i a n law. 

54. As to the accessibil i ty of t he law, t he C o u r t r e g a r d s tha t 
r e q u i r e m e n t as having been satisfied, see ing t h a t Law no. 14/1992 was 
pub l i shed in R o m a n i a ' s Official G a z e t t e on 3 M a r c h 1992. 

55. As r e g a r d s t he r e q u i r e m e n t of foreseeabil i ty , t he C o u r t r e i t e r a t e s 
t h a t a ru le is " fo re seeab le" if it is f o rmu la t ed wi th sufficient precision to 
enab le any individual - if need be wi th a p p r o p r i a t e advice - to r e g u l a t e his 
conduc t . T h e C o u r t has s t r e s sed the i m p o r t a n c e of th is concept with 
r e g a r d to secre t survei l lance in the following t e r m s (see t he M a l o n e v. t he 
U n i t e d K i n g d o m j u d g m e n t of 2 Augus t 1984, Ser ies A no . 82, p . 32, § 67, 
r e i t e r a t e d in Amann c i ted above, § 56) : 

"The Court would reiterate its opinion that the phrase 'in accordance with the law' 
does not merely refer back to domestic law but also relates to the quality of the 'law', 
requiring it to be compatible with the rule of law, which is expressly mentioned in the 
preamble to the Convention ... The phrase thus implies - and this follows from the 
object and purpose of Article H - that there must be a measure of legal protection in 
domestic law against arbitrary interferences by public authorities with the rights 
safeguarded bv paragraph 1 ... Especially where a power of the executive is exercised in 
secret, the risks of arbitrariness are evident ... 

... Since the implementation in practice of measures of secret surveillance of 
communications is not open to scrutiny by the individuals concerned or the public at large, 
it would be contrary to the rule oflaw for the legal discretion granted to the executive to be 
expressed in terms of an unfettered power. Consequently, the law must indicate the scope of 
any such discretion conferred on the competent authorities and the manner of its exercise 
with sufficient clarity, having regard to the legitimate aim of the measure in question, togive 
the individual adequate protection against arbitrary interference." 

56. T h e "qua l i ty" of the legal ru les rel ied on in this case m u s t 
the re fo re be sc ru t in i sed , wi th a view, in pa r t i cu l a r , to a sce r t a in ing 
w h e t h e r d o m e s t i c law laid down wi th sufficient precis ion t he 
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c i r c u m s t a n c e s in which the RIS could s to re and m a k e use of in fo rma t ion 
r e l a t i ng to t he app l i can t ' s p r iva te life. 

57. T h e C o u r t no tes in this connec t ion t h a t sect ion 8 of Law 
no. 14/1992 provides t h a t in fo rmat ion affect ing na t iona l secur i ty m a y be 
g a t h e r e d , r ecorded a n d archived in secre t files. 

No provision of d o m e s t i c law, however , lays down any l imi ts on the 
exercise of those powers . T h u s , for i n s t ance , the aforesaid Law does not 
define t he k ind of in fo rma t ion t h a t m a y be r ecorded , t he ca tegor ies of 
people aga ins t w h o m survei l lance m e a s u r e s such as g a t h e r i n g a n d 
keep ing in fo rmat ion may be t a k e n , the c i r c u m s t a n c e s in which such 
m e a s u r e s m a y be t a k e n or t h e p r o c e d u r e to be followed. Similar ly , t he 
Law does not lay down l imits on t he age of in fo rmat ion held or the l eng th 
of t i m e for which it m a y be kept . 

Sect ion 45 of the Law e m p o w e r s t he RIS to t ake over for s t o r age a n d 
use the archives tha t be longed to the fo rmer in te l l igence services 
o p e r a t i n g on R o m a n i a n t e r r i t o ry a n d allows inspect ion of RIS d o c u m e n t s 
wi th the Di rec to r ' s consen t . 

T h e C o u r t notes t h a t this sect ion con ta ins no explicit , de ta i l ed 
provision conce rn ing the pe r sons a u t h o r i s e d to consult the files, the 
n a t u r e of the files, t he p r o c e d u r e to be followed or t he use t h a t m a y be 
m a d e of t he in fo rma t ion t h u s ob t a ined . 

58. It also no tes t h a t a l t h o u g h sec t ion 2 of the Law e m p o w e r s t he 
re levant a u t h o r i t i e s to p e r m i t i n t e r f e r ences necessa ry to prevent a n d 
c o u n t e r a c t t h r e a t s to na t iona l secur i ty , the g r o u n d al lowing such 
in t e r f e rences is not laid down with sufficient precis ion. 

59. T h e C o u r t m u s t also be satisfied t h a t t h e r e exist a d e q u a t e a n d 
effective sa feguards aga ins t abuse , since a sys tem of secre t survei l lance 
des igned to p ro tec t na t iona l secur i ty en ta i l s the risk of u n d e r m i n i n g or 
even des t roy ing d e m o c r a c y on the g r o u n d of de fend ing it (see the Klass 
and O t h e r s j u d g m e n t c i ted above, pp . 23-24, §§ 49-50) . 

In o rde r for sys tems of secre t survei l lance to be compa t ib l e wi th 
Art ic le 8 of t he Conven t ion , they m u s t con t a in sa feguards es tab l i shed by 
law which apply to the supervis ion of the re levant services ' act ivi t ies . 
Supervis ion p r o c e d u r e s m u s t follow the va lues of a d e m o c r a t i c society as 
faithfully as possible , in p a r t i c u l a r t he ru le of law, which is express ly 
re fe r red to in the P r e a m b l e to the Conven t i on . T h e rule of law impl ies , 
inter alia, t ha t in te r fe rence by the execut ive a u t h o r i t i e s wi th an 
individual ' s r igh ts should be subject to effective supervis ion , which 
should normal ly be ca r r ied out by t he jud ic ia ry , a t least in the last r e so r t , 
since jud ic ia l control affords t he best g u a r a n t e e s of i n d e p e n d e n c e , 
impar t i a l i t y and a p rope r p r o c e d u r e (see t he Klass and O t h e r s j u d g m e n t 
c i ted above, pp . 25-26, § 55) . 

60. In the in s t an t case t he C o u r t no tes t h a t the R o m a n i a n sys tem for 
g a t h e r i n g and archiv ing in fo rmat ion does not provide such sa feguards , no 
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supervis ion p r o c e d u r e be ing provided by Law no. 14/1992, w h e t h e r while 
t h e m e a s u r e o r d e r e d is in force or a f t e rwards . 

6 1 . T h a t be ing so, t he C o u r t cons iders t h a t d o m e s t i c law does not 
indica te wi th r ea sonab l e c lar i ty the scope a n d m a n n e r of exerc ise of the 
re levan t d i scre t ion confer red on the public a u t h o r i t i e s . 

62. T h e C o u r t concludes t h a t the holding a n d use by the RIS of 
in fo rmat ion on the app l i can t ' s p r iva te life were not "in accordance with 
t he law", a fact t h a t suffices to cons t i t u t e a viola t ion of Art icle 8. 
F u r t h e r m o r e , in t he i n s t an t case t h a t fact p reven t s t he C o u r t from 
reviewing the leg i t imacy of t he a im p u r s u e d by the m e a s u r e s o rde r ed 
a n d d e t e r m i n i n g w h e t h e r they were - a s s u m i n g the a im to have been 
l eg i t ima te - "necessa ry in a d e m o c r a t i c society". 

63 . T h e r e has c o n s e q u e n t l y b e e n a violat ion of Art ic le 8. 

III. ALLEGED V I O L A T I O N O F ARTICLE 13 O F T H E C O N V E N T I O N 

64. T h e app l ican t c o m p l a i n e d t h a t t he lack of any r e m e d y before a 
na t iona l a u t h o r i t y t h a t could ru le on his app l i ca t ion for d e s t r u c t i o n of 
t he file c o n t a i n i n g in fo rma t ion about h im a n d a m e n d m e n t of the 
i n a c c u r a t e i n fo rma t ion was also c o n t r a r y to Art ic le 13, which provides: 

" E v e r y o n e w h o s e r i g h t s a n d f r e e d o m s as se t f o r t h in [ t h e ] C o n v e n t i o n a r e v i o l a t e d 

sha l l h a v e a n effect ive r e m e d y b e f o r e a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e 

v i o l a t i o n h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official c a p a c i t y . " 

65. T h e G o v e r n m e n t a r g u e d t h a t the app l ican t had ob ta ined 
sat is fact ion t h r o u g h the j u d g m e n t of 25 N o v e m b e r 1997, in which t h e 
de ta i l s con ta ined in the RIS 's l e t t e r of 19 D e c e m b e r 1990 h a d been 
dec la red null a n d void. As to the d e s t r u c t i o n or a m e n d m e n t of in fo rmat ion 
in the file held by the RIS, t he G o v e r n m e n t cons ide red t h a t the appl ican t 
had not chosen the a p p r o p r i a t e r e m e d y . H e could have b r o u g h t an act ion on 
the basis of D e c r e e no. 31 of 1954, Ar t ic le 54 § 2 of which e m p o w e r e d t h e 
cour t to o rde r any m e a s u r e to r e s t o r e the r ight infr inged, in t he i n s t an t case 
t he app l i can t ' s r igh t to his h o n o u r and r e p u t a t i o n . 

T h e G o v e r n m e n t fu r the r po in ted out t h a t t he app l i can t could now rely 
on the provisions of Law no. 187 of 1999 to inspec t t he file o p e n e d on h im 
by the Securitate. U n d e r sect ions 15 a n d 16 of t h a t Law, the app l i can t could 
cha l lenge in cour t t h e t r u t h of t he in fo rma t ion in his file. 

66. In t he C o m m i s s i o n ' s opinion, the G o v e r n m e n t h a d not m a n a g e d to 
show t h a t t h e r e was in R o m a n i a n law a r e m e d y t h a t was effective in 
prac t ice as well as in law a n d would have enab led t he appl ican t to 
compla in of a violat ion of Art ic le 8 of t he Conven t i on . 

67. T h e C o u r t r e i t e r a t e s t h a t it has cons i s ten t ly i n t e r p r e t e d Art ic le 13 
as r e q u i r i n g a r e m e d y in d o m e s t i c law only in r e spec t of g r ievances which 
can be r e g a r d e d as " a r g u a b l e " in t e r m s of t he C o n v e n t i o n (see, for 
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e x a m p l e , Qakia v. Turkey [GG] , no. 23657/94, § 112, E C H R 1999-IV). 
Art ic le 13 g u a r a n t e e s t he avai labi l i ty at na t iona l level of a r e m e d y to 
enforce the subs t ance of t he Conven t i on r igh ts and f reedoms in w h a t e v e r 
form they migh t h a p p e n to be secured in the d o m e s t i c legal o rder . Th i s 
Art ic le t he re fo re r equ i r e s t he provision of a d o m e s t i c r e m e d y al lowing 
the " c o m p e t e n t na t iona l a u t h o r i t y " bo th to deal wi th the subs t ance of 
the re levan t Conven t i on compla in t and to g ran t a p p r o p r i a t e relief, 
a l t h o u g h C o n t r a c t i n g S t a t e s a re afforded some d iscre t ion as to t he 
m a n n e r in which they conform to the i r obl igat ion u n d e r this provis ion. 
T h e r e m e d y mus t be "effective" in p rac t i ce as well as in law (see Wille 
v. Liechtenstein [ G C ] , no. 28396/95, § 75, E C H R 1999ATI) . 

68. T h e C o u r t observes tha t the app l i can t ' s compla in t t h a t t he RIS 
held in fo rma t ion abou t his p r iva te life for a rchiv ing and for use, con t r a ry 
to Art ic le 8 ol t he Conven t ion , was ind i spu tab ly an " a r g u a b l e " one . H e was 
the re fo re en t i t l ed to an effective d o m e s t i c r e m e d y wi th in t he m e a n i n g of 
Art ic le 13 of the Conven t ion . 

69. T h e " a u t h o r i t y " re fe r red to in Ar t ic le 13 m a y not necessar i ly in all 
ins tances be a jud ic ia l a u t h o r i t y in t he s tr ict sense . Neve r the l e s s , t he 
powers a n d p r o c e d u r a l g u a r a n t e e s an a u t h o r i t y possesses a r e r e l evan t in 
d e t e r m i n i n g w h e t h e r the r e m e d y before it is effective (see t he Klass a n d 
O t h e r s j u d g m e n t c i ted above, p . 30, § 67) . 

F u r t h e r m o r e , w h e r e secret survei l lance is conce rned , objective 
supervisory m a c h i n e r y m a y be sufficient as long as the m e a s u r e s r e m a i n 
secre t . It is only once the m e a s u r e s have b e e n divulged tha t legal r e m e d i e s 
m u s t b e c o m e avai lable to the individual (ibid., p . 3 1 , §§ 70-71). 

70. In t he in s t an t case t he G o v e r n m e n t m a i n t a i n e d tha t the app l i can t 
could have b r o u g h t an ac t ion on the basis of Art ic le 54 of D e c r e e 
no. 3 1/1954. In t he C o u r t ' s view, t h a t submiss ion c a n n o t be accep ted . 

First ly, it no te s t h a t Ar t ic le 54 of t h e dec ree provides for a g e n e r a l 
ac t ion in t h e cour t s , de s igned to p ro tec t non -pecun ia ry r igh t s t h a t have 
been unlawfully infr inged. T h e B u c h a r e s t C o u r t of Appea l , however , 
ind ica ted in its j u d g m e n t of 25 N o v e m b e r 1997 tha t the RIS was 
e m p o w e r e d by domes t i c law to hold in fo rma t ion on the appl ican t t h a t 
c a m e from the files of the fo rmer in te l l igence services. 

Secondly, t he G o v e r n m e n t did not es tab l i sh t he ex is tence of any 
d o m e s t i c decis ion tha t had set a p r e c e d e n t in the m a t t e r . It has the re fo re 
not been shown t h a t such a r e m e d y would have been effective. T h a t be ing 
so, this p r e l i m i n a r y object ion by the G o v e r n m e n t m u s t be d ismissed . 

71 . As to the m a c h i n e r y provided in Law no. 187/1999, a s s u m i n g t h a t 
the Counc i l provided for is set up , t h e C o u r t no tes tha t n e i t h e r the 
provisions rel ied on by the r e s p o n d e n t G o v e r n m e n t nor any o t h e r 
provisions of t h a t Law m a k e it possible to cha l l enge t he holding, by 
a g e n t s of t he S t a t e , of in fo rma t ion on a pe r son ' s p r iva te life or the t r u t h 
of such in fo rma t ion . T h e supervisory m a c h i n e r y es tab l i shed by sect ions 15 
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and 16 r e l a t e only to the disc losure of in fo rmat ion abou t the ident i ty of 
some of t he Securitate's co l labora tors and a g e n t s . 

72. T h e C o u r t has not been informed of any o t h e r provision of 
R o m a n i a n law t h a t m a k e s it possible to cha l lenge the holding, by t h e 
in te l l igence services, of in fo rma t ion on the app l i can t ' s p r iva te life or to 
refute t h e t r u t h of such in format ion . 

73. T h e C o u r t consequen t ly concludes t h a t the appl ican t has been t h e 
vict im of a viola t ion of Art ic le 13. 

IV. ALLEGED V I O L A T I O N O F ARTICLE 6 O F T H E C O N V E N T I O N 

74. T h e app l ican t compla ined t h a t t he c o u r t s ' refusal to cons ider his 
appl ica t ions for costs a n d d a m a g e s infr inged his r ight to a cour t , con t r a ry 
to Ar t ic le 6 of the Conven t ion , which provides : 

"In t h e d e t e r m i n a t i o n of h i s civil r i g h t s a n d o b l i g a t i o n s .... e v e r y o n e is e n t i t l e d to a ... 

h e a r i n g ... by [a] ... t r i b u n a l . . ." 

75. T h e G o v e r n m e n t m a d e no submiss ion . 
76. T h e C o m m i s s i o n dec ided to cons ider t he compla in t u n d e r t h e 

m o r e g e n e r a l obl igat ion, imposed on the S t a t e s by Art ic le 13, of affording 
an effective r e m e d y enab l ing c o m p l a i n t s to be m a d e of violat ions of t he 
Conven t ion . 

77. T h e C o u r t observes tha t a p a r t from the compla in t , e x a m i n e d 
above, t h a t t h e r e was no r e m e d y w h e r e b y an appl ica t ion could be m a d e 
for a m e n d m e n t or d e s t r u c t i o n of t he file c o n t a i n i n g in fo rma t ion about 
h im, the appl ican t also compla ined t h a t the B u c h a r e s t C o u r t of Appea l , 
a l t h o u g h lawfully seised of a c la im for d a m a g e s and costs , did not rule on 
t he m a t t e r in its review j u d g m e n t of 25 N o v e m b e r 1997. 

78. T h e r e is no d o u b t i n g t h a t t he app l i can t ' s c la im for c o m p e n s a t i o n 
for non-pecun ia ry d a m a g e and costs was a civil one wi th in the m e a n i n g of 
Art ic le 6 § 1, and the B u c h a r e s t C o u r t of Appea l had ju r i sd ic t ion to dea l 
wi th it (see t he Robins v. the U n i t e d K i n g d o m j u d g m e n t of 23 S e p t e m b e r 
1997,Reports 1997-V, p. 1809, § 29). 

T h e C o u r t accordingly cons iders tha t t he C o u r t of Appea l ' s failure to 
cons ider t he c la im infr inged the app l i can t ' s r ight to a fair h e a r i n g wi thin 
the m e a n i n g of Art ic le 6 § 1 (see t he Ruiz Tor i ja v. Spain j u d g m e n t of 
9 D e c e m b e r 1994, Ser ies A no. 303-A, pp. 12-13, § 30). 

79. T h e r e has t he re fo re been a violat ion of Art ic le 6 § 1 of t he 
C o n v e n t i o n also. 

V. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

80. T h e appl ican t sought j u s t sa t is fact ion u n d e r Art ic le 41 of the 
Conven t ion , which provides : 
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"If the Courl finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

81. The applicant claimed 20,000,()()(),()()() Roman ian lei (ROL) in compen
sation for non-pecuniary d a m a g e caused by the discredit associated with the 
public disclosure of false and defamatory information about him and with the 
au thor i t ies ' refusal for several years to admit the mis take and correct it. 

82. T h e G o v e r n m e n t objected to this c la im, which they cons ide red 
u n r e a s o n a b l e , especial ly as t he app l i can t had not ra ised the point in the 
d o m e s t i c cou r t s . 

83 . T h e C o u r t d raws a t t e n t i o n to its se t t l ed case- law to t he effect t ha t 
the m e r e fact t h a t an appl ican t has not b r o u g h t his claim for d a m a g e s 
before a d o m e s t i c cour t does not r equ i r e the C o u r t to d ismiss those 
c la ims as be ing il l-founded any more t h a n it ra ises an obstacle to the i r 
admiss ib i l i ty (see t he De Wilde , O o m s and Versyp v. Be lg ium j u d g m e n t 
of 10 M a r c h ' 1972 (Article50), Ser ies A no. 14, pp . 9-10, § 20) . F u r t h e r m o r e , 
the C o u r t no tes in the ins tan t case t h a t , con t r a ry to w h a t t he 
G o v e r n m e n t m a i n t a i n e d , the appl icant did seek c o m p e n s a t i o n in the 
d o m e s t i c cou r t s for the non-pecun ia ry d a m a g e he had sus t a ined , in the 
form of p a y m e n t of a token s u m of 1 R o m a n i a n leu, a claim which was 
not a d d r e s s e d by the R o m a n i a n cour t s . 

It no tes , fu r ther , t h a t the B u c h a r e s t C o u r t of Appea l dec la red the 
al legedly d e f a m a t o r y in fo rmat ion null and void, t h e r e b y pa r t ly m e e t i n g 
t he app l i can t ' s c o m p l a i n t s . T h e C o u r t cons iders , however , tha t the 
app l ican t m u s t ac tua l ly have sus t a ined non-pecun ia ry d a m a g e , r ega rd 
be ing had to t he ex i s tence of a sys tem of secre t files con t r a ry to Art ic le 8, 
to t he lack of any effective r e m e d y , to t he lack of a fair h e a r i n g and also to 
the fact t ha t several yea r s e lapsed before a cour t held t h a t it had 
jur isdic t ion to dec la re t he d e f a m a t o r y in fo rma t ion null and void. 

It t he re fo re cons iders t h a t the even t s in ques t ion en ta i l ed ser ious 
in te r fe rence wi th M r R o t a r u ' s r igh ts a n d t h a t the sum of 50,000 F rench 
francs (FRF) will afford fair r ed re s s for t h e non-pecun ia ry d a m a g e 
sus t a ined . T h a t a m o u n t is to be conve r t ed in to R o m a n i a n lei a t t he r a t e 
appl icable at the d a t e of s e t t l e m e n t . 

B. C o s t s a n d e x p e n s e s 

84. T h e app l ican t sought r e i m b u r s e m e n t of R O L 38,000,000 
(FRF 13,450) which he broke down as follows: 
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(a) R O L 3(3,000,000 co r r e spond ing to costs i n c u r r e d in the domes t i c 
p roceed ings , inc luding R O L 20,000,000 lor t rave l and subs is tence in 
respec t of visits to Ia§i a n d B u c h a r e s t a n d R O L 10,000,000 for sundry 
expenses ( s t a m p du ty , t e l e p h o n e cal ls , pho tocopying , e tc . ) ; 

(b) R O L 8,000,000 c o r r e s p o n d i n g to expenses i ncu r r ed before the 
Conven t ion ins t i tu t ions , inc lud ing R O L 6,000,000 for t r a n s l a t i o n and 
sec re ta r i a l expenses , R O L 1,000,000 for t ravel expenses be tween Barlacl 
and B u c h a r e s t a n d R O L 1,000,000 for a F r e n c h visa for t he app l i can t ' s son. 

85. T h e G o v e r n m e n t cons ide red t h a t s u m excessive, especial ly as t he 
app l ican t had , they said, sought j u d g m e n t in defau l t in all t he domes t i c 
p roceed ings . 

86. T h e C o u r t r e i t e r a t e s t h a t in o r d e r for costs to be inc luded in a n 
award u n d e r Art ic le 41 of the Conven t ion , it m u s t be es tab l i shed t h a t 
they were ac tua l ly a n d necessar i ly incu r red and r easonab le as to 
q u a n t u m (see, a m o n g o t h e r a u t h o r i t i e s , Nikolova v. Bulgaria [ G C ] , 
no. 31195/96, § 79, E C H R 1999-11). In this connec t ion , it should be 
r e m e m b e r e d t h a t t he C o u r t m a y award a n app l i can t not only t he costs 
and expenses i ncu r r ed before t he S t r a s b o u r g ins t i t u t ions , bu t also those 
incu r red in the na t iona l cour t s for t he p reven t ion or r ed res s of a violation 
of t he C o n v e n t i o n found by the C o u r t (see Van Geyseghem v. Belgium [ G C ] , 
no. 26103/95, § 45, E C H R 1999-1). 

87. T h e C o u r t no tes t h a t t he app l ican t was not r e p r e s e n t e d in t he 
d o m e s t i c cour t s , t h a t he p r e s e n t e d his own case to t he C o m m i s s i o n a n d 
tha t in the p roceed ings before t he C o u r t he was r e p r e s e n t e d at t he 
hea r ing . It also no tes t h a t the Counci l of E u r o p e paid Mr R o t a r u the s u m 
of F R F 9,759.72 by way of legal aid. 

T h e C o u r t a w a r d s the full a m o u n t c l a imed by t h e app l i can t , t h a t is to 
say F R F 13,450, less t he s u m a l ready paid by the Counci l of E u r o p e in legal 
aid. T h e ba l ance is to be conver ted into R o m a n i a n lei at the r a t e 
appl icable at t he d a t e of s e t t l e m e n t . 

C. D e f a u l t i n t e r e s t 

88. T h e C o u r t cons iders it a p p r o p r i a t e to adop t t he s t a t u t o r y ra te of 
i n t e re s t appl icable in F rance at the d a t e of adop t ion of the p re sen t 
j u d g m e n t , t h a t is to say 2.74% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Dismisses u n a n i m o u s l y the G o v e r n m e n t ' s p r e l i m i n a r y object ion t h a t 
t he app l i can t was no longer a v ic t im; 
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2. Joins to the merits u n a n i m o u s l y t he G o v e r n m e n t ' s p r e l i m i n a r y object ion 
of fai lure to e x h a u s t d o m e s t i c r e m e d i e s a n d dismisses it u n a n i m o u s l y 
af ter cons ide ra t ion of the m e r i t s ; 

3. Holds by s ix t een votes to one t h a t t h e r e has been a violat ion of Art ic le 8 
of the Conven t ion ; 

4. Holds u n a n i m o u s l y tha t t h e r e has been a violat ion of Art ic le 13 of t he 
Conven t ion ; 

5. Holds u n a n i m o u s l y t h a t t h e r e h a s b e e n a viola t ion of Art ic le 6 § 1 of t he 
Conven t ion ; 

6. Holds u n a n i m o u s l y 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r ee 
m o n t h s , F R F 50,000 (fifty t h o u s a n d F rench francs) in respec t of non-
pecun ia ry d a m a g e a n d F R F 13,450 ( t h i r t e en t h o u s a n d four h u n d r e d 
and fifty F r e n c h francs) for costs a n d expenses , less F R F 9,759.72 
(nine t h o u s a n d seven h u n d r e d and fifty-nine F rench francs seventy-
two cen t imes ) to be conver t ed into R o m a n i a n lei at the r a t e 
appl icable a t the d a t e of s e t t l e m e n t ; 
(b) t h a t s imple in t e re s t at an a n n u a l r a t e of 2.74% shall be payable 
from the expiry of t he above -men t ioned t h r e e m o n t h s un t i l s e t t l e m e n t ; 

7. Dismisses u n a n i m o u s l y t he r e m a i n d e r of the app l i can t ' s c la im for j u s t 
sa t isfact ion. 

D o n e in Engl i sh a n d in F r e n c h , a n d de l ivered a t a publ ic h e a r i n g in t he 
H u m a n R i g h t s Bui ld ing, S t r a s b o u r g , on 4 May 2000. 

Luzius W I L D H A B E R 

P re s iden t 
Michele D E S A L V I A 

R e g i s t r a r 

In accordance with Art ic le 45 § 2 of t he C o n v e n t i o n and Rule 74 § 2 of 
t he Rules of C o u r t , the following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) c o n c u r r i n g opinion of M r W i l d h a b e r j o i n e d by M r Makarczyk , 
M r T ü r m e n , M r Cos t a , Mrs T u l k e n s , M r Casadeva l l a n d Mrs W e b e r ; 

(b) concu r r i ng opinion of M r Lo renzen ; 
(c) pa r t ly d i s sen t ing opinion of M r Bonel lo . 

L.W. 
M. de S. 
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C O N C U R R I N G O P I N I O N O F J U D G E W I L D H A B E R 

J O I N E D B Y J U D G E S M A K A R C Z Y K , T U R M E N , C O S T A , 

T U L K E N S , C A S A D E V A L L A N D W E B E R 

In t he i n s t an t case , the appl icant compla ined of a violat ion of his r ight to 
respect for his pr iva te life on account of the hold ing and use, by t he R o m a n i a n 
In te l l igence Service (RIS) , of a file con t a in ing persona l in format ion , d a t i n g 
mostly from t h e years 1946-48. O n e specific e n t r y in the file s t a t e d tha t in 
1937, d u r i n g his s tudies (when the appl ican t in fact was bare ly 16 years old), 
he had been a m e m b e r of a " l eg ionna i re - type" m o v e m e n t , i.e. of a n e x t r e m e 
r ight-wing, na t iona l i s t , an t i -Semi t ic a n d p a r a m i l i t a r y m o v e m e n t . T h e 
informat ion in this en t ry , which was revea led in a l e t t e r f rom the Minis t ry 
of the In t e r io r a t t he end of 1990, was dec la red to be false in 1997 by t h e 
Bucha re s t C o u r t of Appea l . Neve r the l e s s , it is a p p a r e n t l y still r ecorded in 
the RIS's files, w h e r e a s the 1997 j u d g m e n t is not m e n t i o n e d t he r e . 
F u r t h e r m o r e , no d a m a g e s or costs w e r e a w a r d e d . A n act ion for d a m a g e s 
aga ins t the RIS was dismissed in 1994. It would s e e m t h a t R o m a n i a n law 
still does not m a k e it possible to cha l lenge the holding, by the RIS, of 
in format ion on the appl ican t ' s pr ivate life, or to refute the t r u t h of such 
informat ion , or to c la im t h a t such in format ion should be des t royed . 

Agains t th is b a c k g r o u n d , our C o u r t finds violat ions of Ar t ic les 8, 13 a n d 
6 § 1. In accordance wi th its s e t t l ed case- law (see t he M a l o n e v. t he U n i t e d 
K i n g d o m j u d g m e n t of 2 A u g u s t 1984, Ser ies A no. 82, pp . 36 and 38-39, 
§§ 80 and 87-88; the Krus l in a n d Huv ig v. F r a n c e j u d g m e n t s of 24 Apri l 
1990, Ser ies A nos. 176-A, pp . 24-25, §§ 36-37, a n d 176-B, pp. 56-57, 
§§ 35-36; the Hal ford v. the U n i t e d K i n g d o m j u d g m e n t of 25 J u n e 1997, 
Reports of Judgments and Decisions 1997-III, p . 1017, § 5 1 ; the Kopp 
v. Swi tze r land j u d g m e n t of 25 M a r c h 1998, Reports 1998-11, p . 543, 
§§ 75-76; a n d Amann v. Switzerland [ G C ] , no. 27798/95, §§ 61-62 and 
77-81, E C H R 2000-11), it finds tha t the d o m e s t i c law rules providing t h a t 
in format ion affecting na t iona l secur i ty m a y be g a t h e r e d , r ecorded and 
archived in secre t files do not afford a sufficient d e g r e e of foreseeabil i ty . 
T h e ho ld ing a n d use by the RIS of in fo rma t ion on the app l i can t ' s p r iva te 
life were the re fo re not "in acco rdance wi th t he law", so t h a t Art ic le 8 was 
viola ted. I fully subscr ibe to t he se findings. 

However , I wish to add t h a t in t h e i n s t a n t case - i r respec t ive of t he 
adequacy of t he legal basis - I have ser ious d o u b t s w h e t h e r the 
in t e r f e rence wi th t he app l i can t ' s r igh ts p u r s u e d a l eg i t ima t e a im u n d e r 
Art ic le 8 § 2. T h e r e is moreove r no doub t in my mind t h a t t he 
in t e r f e rence was not necessa ry in a d e m o c r a t i c society. 

As r e g a r d s t he l eg i t ima te a im, t he C o u r t has r egu la r ly been p r e p a r e d 
to accept t h a t t he pu rpose ident if ied by the G o v e r n m e n t is l eg i t ima te 
provided it falls wi th in one of the ca tegor ies set out in p a r a g r a p h 2 of 
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Ar t ic les 8 to 11. However , in my view, in respec t of na t iona l secur i ty as in 
respec t of o t h e r pu rposes , t h e r e has to be at least a r e a sonab l e a n d 
g e n u i n e link b e t w e e n the a im invoked a n d the m e a s u r e s in te r fe r ing wi th 
p r iva te life for t he a im to be r e g a r d e d as l e g i t i m a t e . T o refer to t he m o r e 
or less i nd i s c r im ina t e s to r ing of in format ion r e l a t i ng to the p r iva te lives of 
individuals in t e r m s of p u r s u i n g a l eg i t ima te na t iona l secur i ty conce rn is, 
to m y mind , evident ly p rob l ema t i c . 

In t h e R o t a r u case , d a t a collected u n d e r a previous r eg ime in an 
unlawful a n d a r b i t r a r y way, conce rn ing the act ivi t ies of a boy and a 
s t u d e n t , going back m o r e t h a n fifty years a n d in one case s ix ty- three 
yea r s , some of t he in fo rma t ion be ing d e m o n s t r a b l y false, con t i nue to be 
kept on file wi thou t a d e q u a t e and effective s a fegua rds aga ins t a b u s e . It 
is not for th is C o u r t to say w h e t h e r this in fo rma t ion should be des t royed 
or w h e t h e r c o m p r e h e n s i v e r igh t s of access a n d rect i f icat ion should be 
g u a r a n t e e d , or w h e t h e r any o t h e r sys tem would be in conformi ty wi th t he 
Conven t i on . Bu t it is h a r d to see w h a t l eg i t ima t e conce rn of na t iona l 
secur i ty could jus t i fy the con t i nued s to r ing of such in fo rma t ion in these 
c i r c u m s t a n c e s . I there fore cons ider t h a t t he C o u r t would have b e e n 
en t i t l ed to find t h a t the i m p u g n e d m e a s u r e in t he p r e s e n t case did not 
p u r s u e a l eg i t ima te a im wi th in the m e a n i n g of Art ic le 8 § 2. 

Th i s f inding would have r e n d e r e d it u n n e c e s s a r y to d e t e r m i n e w h e t h e r 
t he m e a s u r e in ques t ion was necessa ry in a d e m o c r a t i c society, because 
t h a t tes t d e p e n d s on the ex i s tence of a l eg i t ima te a im. If, however , the 
C o u r t had p re fe r r ed to accept t he ex is tence of a l eg i t ima te na t iona l 
secur i ty a im, it would have reca l led tha t S t a t e s do not enjoy u n l i m i t e d 
d iscre t ion to subject individuals to secret survei l lance or a sys tem of 
secre t files. T h e in t e re s t of a S t a t e in p r o t e c t i n g its na t i ona l secur i ty 
m u s t be ba l anced aga ins t t he se r iousness of t he in t e r f e rence wi th an 
app l i can t ' s r ight to respec t for his or her p r iva te life. O u r C o u r t has 
r e p e a t e d l y s t r e s sed " t he risk t h a t a sys tem of secre t survei l lance for the 
p ro tec t ion of na t iona l secur i ty poses of u n d e r m i n i n g or even des t roy ing 
d e m o c r a c y on the g r o u n d of de fend ing i t" (see the L e a n d e r v. Sweden 
j u d g m e n t of 26 M a r c h 1987, Ser ies A no. 116, p . 25, § 60; see also t he 
Klass and O t h e r s v. G e r m a n y j u d g m e n t of 6 S e p t e m b e r 1978, Ser ies A 
no. 28, pp . 21 and 23, §§ 42 a n d 49, and , mutatis mutandis, the C h a h a l v. the 
U n i t e d K i n g d o m j u d g m e n t of 15 N o v e m b e r 1996, Reports 1996-V, pp. 1866-
67, § 131, and the T inne l ly & Sons L td a n d O t h e r s and McElduff a n d 
O t h e r s v. t he U n i t e d K i n g d o m j u d g m e n t of lOJu ly 1998, Reports 1998-IV, 
pp. 1662-63, § 77). Th i s is why the C o u r t mus t be satisfied t h a t t he secre t 
survei l lance of c i t izens is s tr ict ly necessa ry for s a f e g u a r d i n g d e m o c r a t i c 
ins t i tu t ions a n d t h a t t h e r e exist a d e q u a t e a n d effective sa feguards 
aga ins t its abuse . 

In all the c i r c u m s t a n c e s of this case and in t he l ight of wha t has been 
said above in connec t ion wi th the l eg i t ima te a im , it has to be concluded 
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tha t the in t e r f e rence in ques t ion was not r e m o t e l y necessa ry in a 
d e m o c r a t i c society to a t t a i n an a im r e l a t i n g to na t i ona l secur i ty . 

In s u m t h e n , even if a foreseeable legal basis had exis ted in the R o t a r u 
case, ou r C o u r t would have had to find a viola t ion of Art ic le 8 never the les s , 
e i t he r on t h e g r o u n d tha t t h e r e was no l eg i t ima te a im for con t inu ing an 
abusive sys tem of secre t files, or because such c o n t i n u a t i o n was c lear ly not 
necessary in a d e m o c r a t i c society. 
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C O N C U R R I N G O P I N I O N O F J U D G E L O R E N Z E N 

In th is case I have voted for the conclusions of t he major i ty as well as for 
t h e r ea sons beh ind t h e m . However , this does not m e a n t h a t I d i sag ree in 
subs t ance wi th w h a t is said in the c o n c u r r i n g opinion of J u d g e W i l d h a b e r 
c o n c e r n i n g the o t h e r r e q u i r e m e n t s u n d e r Art ic le 8 § 2. T h e r eason why I 
have not j o i n e d it is solely t h a t the C o u r t has cons i s ten t ly held t h a t w h e n 
a n in t e r f e rence wi th the r igh ts u n d e r Art ic le 8 is not "in acco rdance wi th 
the law", it is not necessa ry to e x a m i n e w h e t h e r t h e o t h e r r e q u i r e m e n t s of 
Art ic le 8 § 2 a re fulfilled. I cons ider it e ssen t ia l to m a i n t a i n t h a t case-law. 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E B O N E L L O 

1. T h e major i ty found a violat ion of Ar t ic le 8, hav ing held its provisions 
appl icable to t he facts of t he p r e s e n t case . I voted wi th t he major i ty in 
f inding o t h e r violat ions of the Conven t ion , but I canno t endor se t h e 
appl icabi l i ty of Art ic le 8. 

2. Ar t ic le 8 p ro t ec t s t h e individual ' s p r iva te life. At the core of that 
p ro t ec t i on lies the r ight of every pe r son to have the more i n t i m a t e 
s e g m e n t s of his be ing exc luded from publ ic inquis i t iveness a n d scrut iny. 
T h e r e a r e r ese rved zones in our pe r son and in ou r spirit which the 
C o n v e n t i o n r equ i r e s should r e m a i n locked. It is i l l eg i t ima te to p robe for, 
s to re , classify or divulge d a t a which refer to those i n n e r m o s t spheres of 
activity, o r i en t a t i on or convict ion, she l t e r ed beh ind the walls of 
conf ident ia l i ty . 

3. O n the o t h e r hand , act ivi t ies which a r e , by t h e i r very n a t u r e , public 
and which a r e ac tua l ly nour i shed by publicity, a r c well ou t s ide the 
p ro t ec t i on of Art ic le 8. 

4. T h e secre t d a t a held by the S t a t e secur i ty services which t h e 
appl ican t r e q u e s t e d to see r e l a t e d in subs t ance to: (a) t he active 
m e m b e r s h i p of one Aure l R o t a r u in a poli t ical m o v e m e n t ; (b) his 
app l ica t ion to publ ish two poli t ical p a m p h l e t s ; (c) his affiliation to the 
you th m o v e m e n t of a poli t ical pa r ty ; a n d (d) t he fact t ha t he h a d no 
c r imina l record (see p a r a g r a p h 13 of t he j u d g m e n t ) . 

5. T h e first t h r e e i t ems of in fo rma t ion refer exclusively to public 
p u r s u i t s . E m i n e n t l y publ ic , I would add, in so far as poli t ical and 
pub l i sh ing act ivism r e q u i r e s , and d e p e n d s on, the m a x i m u m publici ty for 
its ex i s tence and success . T h e records did not note t h a t t he appl icant 
voted for some p a r t i c u l a r pol i t ical pa r t y - t h a t , of course , would have 
invaded his no-en t ry zone of conf ident ia l i ty . T h e records , in subs t ance , 
r eg i s t e r how Aure l R o t a r u man i f e s t ed publicly his publ ic mi l i tancy in 
p a r t i c u l a r publ ic o rgan i sa t ions . 

6. In w h a t way does the s to rage of records r e l a t i n g to the e m i n e n t l y 
public pu r su i t s of an individual violate his r ight to privacy? U n t i l now the 
C o u r t has held, u n i m p c a c h a b l y in my view, t h a t the p ro tec t ion of Art ic le 8 
e x t e n d s to conf ident ia l m a t t e r s , such as medica l and h e a l t h d a t a , sexual 
act ivi ty and o r i e n t a t i o n , family k insh ip and , possibly, profess ional and 
bus iness re la t ions and o t h e r i n t i m a t e a r e a s in which public in t rus ion 
would be an u n w a r r a n t e d e n c r o a c h m e n t on the n a t u r a l b a r r i e r s of self. 
Publ ic act ivism in public polit ical pa r t i e s has , I sugges t , l i t t le in c o m m o n 
wi th the ratio which e levates the p ro t ec t i on of privacy in to a f u n d a m e n t a l 
h u m a n r igh t . 

7. T h e four th e l e m e n t con ta ined in t he app l i can t ' s file r e f e r r ed t o a n 
a n n o t a t i o n t h a t he had no c r imina l record . T h e C o u r t found even t h a t to 
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be a violat ion of t he app l ican t ' s r ight to privacy. T h e C o u r t u n d e r l i n e d 
t h a t t he secur i ty services ' no tes ( inc luding some in fo rma t ion which was 
over fifty years old) con ta ined the app l i can t ' s c r imina l record , and 
concluded tha t "such in fo rma t ion , w h e n sys temat ica l ly col lected and 
s to red in a file held by a g e n t s of the S t a t e , falls wi th in the scope of 
' p r iva te life' for the pu rposes of Art ic le 8 § 1 of t he C o n v e n t i o n " (see 
p a r a g r a p h 44 of the j u d g m e n t ) . 

8. Th i s , in my view, ove r reaches dange rous ly the scope of Art ic le 8. 
S t a t i n g tha t the s to rage of a pe r son ' s c r imina l record by police 
a u t h o r i t i e s (even w h e n , as in the p re sen t case , it proves t h a t t he 
individual has no c r imina l a n t e c e d e n t s ) calls Art ic le 8 in to play can have 
f r ighteningly fa r - reach ing consequences vis-a-vis " t he i n t e r e s t s of na t iona l 
secur i ty , publ ic safety a n d the p reven t ion of d i so rde r or c r i m e " - all va lues 
t h a t Art ic le 8 express ly se ts out to p ro tec t . 

9. I would accept , a lbei t on suf ferance , t h a t t he s t o r age of c r imina l 
records by the police m a y possibly a m o u n t to an in t e r f e rence wi th t he 
r ight to privacy, but would h a s t e n to add t h a t such in t e r f e rence is 
jus t i f ied in t he i n t e r e s t of c o m b a t i n g c r i m e a n d of na t iona l securi ty . T h e 
C o u r t did not find it necessa ry to do so. 

10. O f course , my u n e a s e is only focused on the cen s u re by the C o u r t of 
the storage of c r imina l records . T h e w a n t o n and i l l eg i t imate disclosure of the 
c o n t e n t s of those records could very well ra ise issues u n d e r Art ic le 8. 

1 1. T h e C o u r t s e e m s to have given p a r t i c u l a r we igh t to the fact t h a t 
" some of the in fo rma t ion has been dec la red false and is likely lo injure the 
app l i can t ' s r e p u t a t i o n " (see p a r a g r a p h 44 of t he j u d g m e n t ) . T h e s e 
concerns pose two s e p a r a t e ques t i ons : t h a t of t he falsity of the 
in fo rma t ion , and t h a t of its d e f a m a t o r y n a t u r e . 

12. S o m e of t he d a t a in t he app l i can t ' s secur i ty file ac tual ly r e fe r red to 
a n o t h e r pe r son s h a r i n g the app l i can t ' s n a m e , and not to h im. Th i s , 
undoub ted ly , r e n d e r e d t h a t i n fo rma t ion "false" in t h e app l i can t ' s r ega rd . 
But does falsity relating to matters in the public domain a l chemise t h a t publ ic 
in fo rmat ion into p r iva te da t a? T h e logic beh ind this s equence of 
propos i t ions s imply passes m e by. 

13. Aga in , I have no difficulty in acknowledg ing t h a t the "false" d a t a 
about the app l i can t , s to red by the secur i ty services, were likely to injure 
his r e p u t a t i o n . Q u i t e t en ta t ive ly , t he C o u r t s e e m s lately to be moving 
towards t he not ion t h a t " r e p u t a t i o n " could well be an issue u n d e r 
Art ic le 8 . O p e n i n g u p Art ic le 8 to t he se new perspec t ives would add an 
exc i t ing e x t r a d i m e n s i o n to h u m a n r igh ts p ro tec t ion . But the C o u r t , in my 

1. Sec the Fayed v. the United Kingdom judgment of 21 September 1994, Series A no. 294-B, 
pp. 50-51, § 66-68, and the Niemietz v. Germany judgment of 16 December 1992, Scries A 
no. 251-B, pp. 35-36, §37 . 
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view, ough t to h a n d l e this re form frontal ly, and not tuck it in, a lmost 
su r rep t i t ious ly , as a p e n u m b r a ! fringe of the r ight to privacy. 

14. H a d I s h a r e d t he major i ty ' s views t h a t t he r ight to privacy also 
p ro t ec t s o u t s t a n d i n g l y public d a t a , I would t h e n have p roceeded to find a 
viola t ion of Ar t ic le 8, as I fully subscr ibe to the C o u r t ' s conclusion t h a t t he 
hold ing a n d use by secur i ty forces of the in fo rma t ion r e l a t i n g to t he 
appl ican t were not "in acco rdance wi th the law" (see p a r a g r a p h s 57-63 of 
the j u d g m e n t ) . 
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A. C o m p l a i n t s d e c l a r e d a d m i s s i b l e 

40. T h e C o m m i s s i o n dec la red admiss ib le t he app l i can t ' s c o m p l a i n t s 
based on: 

(a) the in f r ingemen t of his r ight to p r iva te life on accoun t of the 
hold ing by the Serviciul Roman de informant ( R o m a n i a n In te l l igence 
Service - " the RIS") of a file con t a in ing in fo rmat ion r e l a t i n g to his 
p r iva te life, t a k e n t o g e t h e r wi th the impossibi l i ty of re fu t ing in fo rmat ion 
t h a t was u n t r u e ; and 

(b) the lack of a r e m e d y before a na t iona l a u t h o r i t y which could rule 
on his app l ica t ion to have the file con t a in ing the u n t r u e in fo rmat ion 
a m e n d e d or des t royed . 

B. P o i n t s at i s s u e 

41. T h e poin ts at issue a re the following: 

(a) H a s t h e r e been a violat ion of Art ic le 8 of t he Conven t i on in the 
in s t an t case? 

(b) H a s t h e r e b e e n a viola t ion of Art ic le 6 o r Art ic le 13 of t he 
Conven t i on in the ins tan t case? 

C. As r e g a r d s A r t i c l e 8 o f the C o n v e n t i o n 

42. Art ic le 8 of the Conven t i on provides : 

" 1 . Everyone has the right to respect lor his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this 
right except such as is in accordance with the law and is necessary in a democratic 
society in the interests of national security, public safety or the economic well-being 
of the country, for the prevention of disorder or crime, lor the protection of health 
or morals, or for the protection of the rights and freedoms of others." 

43. T h e applicant compla ins t h a t t he RIS holds in fo rmat ion on his 
p r iva te life, t h a t d o m e s t i c law allows the RIS to use it and tha t these 
facts infr inge his r ight to respec t for p r iva te life, con t r a ry to Art ic le 8 
of t he Conven t i on . T h e app l ican t asse r t s in this connec t ion t h a t the 
RIS suppl ied in fo rmat ion abou t his pr iva te life to the Min is t ry of the 
In te r io r , on r eques t , and t h a t t he in fo rmat ion was s u b s e q u e n t l y used 
in a publ ic t r ia l w i thou t his be ing able to object . 

44. F u r t h e r m o r e , in the app l i can t ' s submiss ion , t he RIS's refusal to 
a m e n d or de l e t e the u n t r u e in fo rma t ion about his hav ing been a 
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" l e g i o n n a i r e " ( m e m b e r of a legionar-iypt1 m o v e m e n t ) in the past infr inges 
his r e p u t a t i o n and his r ight to respect for his pr iva te life. 

45 . T h e app l ican t also a s se r t s t h a t t h e B u c h a r e s t C o u r t of Appea l ' s 
dec l a r a t i on on 25 N o v e m b e r 1997 tha t the in fo rma t ion abou t his a l leged 
pas t was null a n d void does not r e p r e s e n t g e n u i n e r emova l of t he slur on 
his r e p u t a t i o n , since the pu rpose of his appl ica t ion was to compel the RIS 
to a m e n d or de le te the in fo rma t ion . T h e appl ican t cons iders t h a t a t all 
events t he RIS 's d isc losure of e r r o n e o u s in fo rmat ion abou t his p r iva te 
life and the refusal to a d m i t its inaccuracy for seven yea r s a m o u n t to an 
i n f r i ngemen t of his r ight to respec t for his pr iva te life. H e poin ts out t h a t 
t he hea r ings in the d o m e s t i c cour t s d u r i n g which the in fo rma t ion 
disclosed by the RIS was s u b m i t t e d were publ ic and t h a t a la rge n u m b e r 
of people , inc lud ing his family and the press , were p r e s e n t . T h e appl ican t 
a l leges t h a t following t hose even t s , t h e n e w s p a p e r s r e fe r red to t he 
"sufferings of the Fasc is t - leg ionnai re Aure l R o t a r u . " 

46. Last ly , the appl ican t a l leges t h a t the B u c h a r e s t C o u r t of Appea l ' s 
decis ion of 25 N o v e m b e r 1997 does not m e a n t h a t he has ceased to be t he 
vict im of a violat ion of t he Conven t ion , since d o m e s t i c legis la t ion does not 
allow r e p a r a t i o n to be m a d e for the in f r ingemen t s of his r ight to respec t 
for his p r iva te life. 

47. T h e G o v e r n m e n t submi t t ha t t he in fo rmat ion abou t the appl ican t 
was g a t h e r e d by the fo rmer in te l l igence services. T h e RIS serves mere ly as 
a depos i t a ry of this i n fo rma t ion , so t h a t it is r e q u i r e d to supply it as it 
s t a n d s a n d canno t m a k e any c h a n g e s to it. T h a t be ing so, t he RIS is not 
l iable for t he inaccuracy of i n fo rma t ion in its a rch ives a n d it would be 
con t r a ry to legal pr inciples to impose liability. T h e G o v e r n m e n t also 
s t a t e t h a t the appl ican t canno t r ega rd h imsel f as hav ing been wronged 
on account of th is i n fo rma t ion , since bo th the cour t s and o t h e r 
a d m i n i s t r a t i v e bodies have recognised t h a t he was never a m e m b e r of t he 
R o m a n i a n l eg ionna i re m o v e m e n t . 

48. T h e G o v e r n m e n t cons ide r t h a t t he app l i can t ' s r ight to respec t for 
his p r iva te life has not been infr inged in any way, since t he in fo rma t ion 
held by the RIS is not publ ic bu t r e m a i n s secre t for forty yea r s from the 
t i m e it was depos i ted in t he RIS ' s a rchives . 

49. T h e G o v e r n m e n t cons ider t h a t at all events t he appl ican t is no 
longer a v ic t im, see ing t h a t t he i n fo rma t ion ab o u t his a l leged l eg ionna i re 
pas t was dec la red null a n d void by the B u c h a r e s t C o u r t of Appea l in its 
decision of 25 N o v e m b e r 1997. 

1. That is, belonging to the Legion of Archangel Michael, an extreme right-wing, nationalist, 
anti-Semitic and paramilitary Romanian movement created in 1927 as a breakaway 
movement from a movement of similar tendencies, the League for Christian National 
Defence. The legionnaire movement gave birth to a number of political parties which 
influenced Romanian politics during the 1930s and 1940s. 
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50. T h e C o m m i s s i o n po in t s out , firstly, t ha t the s to r ing of in format ion 
r e l a t i ng to a pe r son ' s p r iva te life in a secret police r eg i s t e r and the 
r e l eas ing of such in format ion , coupled wi th a refusal to afford an 
o p p o r t u n i t y to refute it, a m o u n t s to an in t e r f e rence wi th t h a t pe r son ' s 
r ight as g u a r a n t e e d by Ar t ic le 8 § 1 of the C o n v e n t i o n (see Eur . 
C o u r t H R , L e a n d e r v. Sweden j u d g m e n t of 26 M a r c h 1987, Ser ies A 
no. 116, p. 22, § 48, a n d R . V , J .L . a n d O t h e r s v. t he N e t h e r l a n d s , 
app l ica t ions nos. 14084/88-14088/88, 14109/88, 14173/88, 14195/88-
14197/88, C o m m i s s i o n ' s repor t of 3 D e c e m b e r 1991, § 33) . 

51 . In the ins tan t case it is clearly es tab l i shed - a n d the G o v e r n m e n t 
do not contes t the fact - t h a t in format ion r e l a t i ng to t he app l i can t ' s 
p r iva te life is recorded in the RIS's a rchives . T h e C o m m i s s i o n no tes tha t 
t he RIS's l e t t e r of 19 D e c e m b e r 1990 con ta ined in fo rmat ion about t he 
app l i can t ' s p r iva te life, in p a r t i c u l a r his polit ical act ivi t ies , t he opinions 
he expressed in w r i t t e n m a t e r i a l i n t ended for publ ica t ion , his c r imina l 
record a n d his re la t ions wi th t he r e p r e s e n t a t i v e s of t he people ' s r eg ime 
in 1946-48. 

52. T h e C o m m i s s i o n no tes f u r t h e r m o r e t h a t t he in fo rma t ion was used 
by t h e RIS w h e n it fo rwarded it to t he Min i s t ry of t he In t e r io r , on r eques t , 
for use in cour t p roceed ings . 

53. T h e C o m m i s s i o n cons iders t h a t t he s to r ing a n d use of t he pr iva te 
in fo rma t ion about t he app l i can t ' s life a r e such as to disclose in te r fe rence 
wi th t he exercise of his r ight to respec t for his p r iva te life. 

54. T h e C o m m i s s i o n cons iders t h a t t h a t conclusion is affected ne i the r 
by t he l e t t e r of 6 J u l y 1997 from the Di rec to r of the RIS in which he 
expressed the opinion that a m i s t a k e ol ident i ty had occur red in respect 
of m e m b e r s h i p of the l eg ionna i re m o v e m e n t nor by the B u c h a r e s t C o u r t 
of Appea l ' s decision of 25 N o v e m b e r 1997. 

55 . Even suppos ing t h a t t h e D i r ec to r ' s view was r eco rded in t he RIS's 
archives , the C o m m i s s i o n notes t h a t it was not m a i n t a i n e d by the 
G o v e r n m e n t t ha t , following the Buchares t Cour t of Appea l ' s decision, 
the RIS had ceased to hold o t h e r in fo rmat ion abou t t he app l ican t ' s 
p r iva te life. 

56. As to t he i n fo rma t ion c o n c e r n i n g m e m b e r s h i p of t he legionnai re 
m o v e m e n t , t he C o m m i s s i o n po in t s out t h a t Art ic le 25 refers to pe t i t ions 
from persons c la iming to be vic t ims of violat ions and t h a t its c o m p e t e n c e 
u n d e r this provision covers v iola t ions which have occur red in the pas t and 
which have been t e r m i n a t e d , as in the case of the present appl icant (see 
Eas t African As ians v. t he U n i t e d K i n g d o m , app l ica t ions nos. 4403/70-
4419/70, 4422/70, 4423/70, 4434/70, 4443/70, 4476/70-4478/70, 4486/70 
a n d 4526/70-4530/70 ( joined) , C o m m i s s i o n ' s r epo r t of 14 D e c e m b e r 1973, 
Decis ions a n d R e p o r t s 78-A, p . 5 ) . 

57. T h e Commis s ion consequen t ly cons iders t h a t , a s s u m i n g tha t the 
violat ion ended with t he RIS 's s t a t e m e n t t h a t t h e r e had b e e n a mi s t ake 
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of ident i ty a n d with the cour t ' s dec l a ra t ion of null i ty, t he viola t ion was not 
re t rospect ive ly e x p u n g e d in respec t of the per iod p r eced ing those even t s , 
nor have all the effects of t he ear l ie r violat ion been e l i m i n a t e d . 

58. T h e Commis s ion no tes t h a t for near ly seven yea r s , b e t w e e n 
D e c e m b e r 1990 a n d J u l y 1997, the RIS s t a t ed tha t t he in fo rmat ion in its 
a rch ives revealed , a m o n g o t h e r th ings , tha t the appl icant had been a n 
activist in t he leg ionnai re m o v e m e n t "Chr i s t i an S t u d e n t s ' Associa t ion" , 
in fo rmat ion which was t a k e n at face value at least by t he app l i can t ' s 
close re la t ives a n d t h e m e d i a . T h a t be ing so, a t least d u r i n g t h a t per iod , 
t h e r e was in t e r f e rence wi th the app l i can t ' s p r iva te life on account of the 
s to r ing and use of the in fo rmat ion conce rn ing his m e m b e r s h i p of the 
l eg ionna i re m o v e m e n t . 

59. It mus t t he re fo re be a s c e r t a i n e d w h e t h e r t he in te r fe rence 
cons t i t u t ed by the s to r ing and use of the in fo rma t ion about the 
app l i can t ' s p r iva te life was jus t i f ied u n d e r p a r a g r a p h 2 of Art ic le 8 of the 
Conven t i on . 

60. U n d e r Art ic le 8 § 2, t h e i n t e r f e r ence t h a t h a s b e e n es tab l i shed 
above mus t be "in accordance with the law" and "necessa ry in a 
d e m o c r a t i c society" for ach iev ing one of t he l isted object ives. 

6 1 . T h e Commiss ion mus t accordingly e x a m i n e w h e t h e r the 
in t e r f e rence wi th t he exerc ise of the app l i can t ' s r ight to respec t for his 
pr iva te life was "in accordance wi th the law". 

62. T h e Commis s ion poin ts out t h a t t he Conven t i on ins t i tu t ions have 
several t imes had to analyse t he ph ra se "in accordance wi th the law". It 
m e a n s , first of all, t ha t the in t e r f e rence has some basis in domes t i c law 
(see Eur . C o u r t H R , Silver and O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t 
of 25 M a r c h 1983, Series A no. 6 1 , pp. 32-33, § 85). 

63 . C o m p l i a n c e wi th d o m e s t i c law, however , is not sufficient; t he law 
in ques t ion m u s t be accessible to t he pe r son conce rned : 

"... the citizen must he able to have an indication that is adequate, in the 
circumstances, ol ' the legal rules applicable to a given case. Secondly, a norm cannot be 
regarded as a 'law' unless it is formulated with sufficient precision to enable the citizen 
to regulate his conduct: he must be able - if need be with appropriate advice - to foresee, 
to a degree that is reasonable in the circumstances, the consequences which a given 
action may entail." (Eur. Court H R , Sunday Times v. the United Kingdom judgment of 
26 April 1979. Scries A no. 30 p. 31 . § 49: sec also the Silver and Others judgment cited 
above, p. 33, §§ H7-8H) 

64. F u r t h e r m o r e , t he express ion "in acco rdance wi th t he law" does not 
only refer to d o m e s t i c law bu t also r e l a t e s to the qua l i ty of t ha t law, 
r e q u i r i n g it to be c o m p a t i b l e wi th the rule of law, m e n t i o n e d in the 
P r e a m b l e to t he Conven t i on (see Silver and O t h e r s ci ted above, p . 34, § 90; 
Eur . C o u r t H R , C o l d e r v. t he U n i t e d K i n g d o m j u d g m e n t of 21 F e b r u a r y 
1975, Ser ies A no. 18, pp. 16-17, § 34; and the Halford v. the U n i t e d 
K i n g d o m j u d g m e n t of 25 J u n e 1997, Reports of Judgments and Decisions 
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1997-III, p . 101 7, § 4 9 ) . T h a t r e q u i r e m e n t m e a n s tha t t he d o m e s t i c law m u s t 
provide some p ro tec t ion to t he individual aga ins t a r b i t r a r y in te r fe rence 
with the r igh t s g u a r a n t e e d in p a r a g r a p h 1 of Art ic le 8 of t he Conven t ion . 
T h u s , t h e d o m e s t i c law m u s t be sufficiently c l ea r in i ts t e r m s to give 
c i t izens an a d e q u a t e indica t ion as to t he c i r c u m s t a n c e s in a n d condi t ions 
on which public a u t h o r i t i e s a re e m p o w e r e d to r e so r t to any such m e a s u r e s 
(see the Hal ford j u d g m e n t ci ted above, ibid.). 

65. In the in s t an t case t he C o m m i s s i o n m u s t e x a m i n e w h e t h e r t he 
provisions appl icable to the RIS files conce rn ing the app l ican t were 
accessible and foreseeable as r e q u i r e d by v i r tue of t he pr inc ip les set out 
above. 

66. It is not d i spu t ed that the provision appl icable to t he RIS files is 
Law no. 14 of 24 F e b r u a r y 1992 on the o rgan i sa t i on a n d o p e r a t i o n of t he 
RIS , a law t h a t was pub l i shed in the R o m a n i a n Official G a z e t t e , such tha t 
t he r e q u i r e m e n t of accessibil i ty is undoub ted ly m e t . 

67. It mus t now be d e t e r m i n e d w h e t h e r domes t i c law laid down with 
sufficient precis ion t he c i r c u m s t a n c e s in which the RIS could archive , 
re lease and m a k e use of the in fo rmat ion r e l a t i n g to t he app l i can t ' s 
p r iva te life. 

68. T h e C o m m i s s i o n cons iders t h a t it did not . In pa r t i cu l a r , section 8 
of t he Law provides tha t i n fo rma t ion conce rn ing na t iona l secur i ty can be 
r ecorded and archived in secre t files. T h e C o m m i s s i o n no tes never the less 
tha t the Law imposes no res t r i c t ions on the exercise of those powers , for 
e x a m p l e by specifying ca tegor ies of pe r son in respec t of w h o m files can be 
c r e a t e d or a rchived , t h e c i r c u m s t a n c e s in which survei l lance m e a s u r e s 
such as the g a t h e r i n g and s to r ing of in fo rma t ion abou t p r iva te life may 
be t a k e n or, aga in , the type of in fo rmat ion s to red . 

69. As to the re lease and inspect ion of in fo rmat ion , t he Commiss ion 
no tes t h a t a l t h o u g h sec t ion 45 of Law no. 14 of 1992 provides tha t files 
held by the RIS should not be publ ic , it does allow bo th the i r use and 
the i r inspect ion , with the consent of the D i r ec to r of the RIS. 

70. T h e C o m m i s s i o n no tes neve r the l e s s t h a t t he Law does not conta in 
any de ta i l ed , express provisions as to t he n a t u r e of the in fo rma t ion tha t 
can be re leased , the pe r sons a u t h o r i s e d to inspect t he files or have 
informal ion c o m m u n i c a t e d to t h e m , o r the p rocedure to he f o l l o w e d . 

71. In view of t h e risk t h a t a sys tem of secre t survei l lance for t he 
p ro tec t ion of na t iona l secur i ty poses of u n d e r m i n i n g or even des t roy ing 
d e m o c r a c y on the g r o u n d of de fend ing it, the C o m m i s s i o n mus t be 
satisfied tha t t h e r e exist a d e q u a t e a n d effective s a fegua rds aga ins t abuse 
(see Eu r . C o u r t H R , Klass and O t h e r s v. G e r m a n y j u d g m e n t of 
6 S e p t e m b e r 1978, Ser ies A no. 28, pp . 23-24, §§ 49-50) . 

72. T h e C o m m i s s i o n poin ts out t h a t for secre t survei l lance sys tems to 
be compa t ib l e wi th Art ic le 8 of the Conven t ion , they m u s t incorpora te 
sa feguards laid down by law which apply to the m o n i t o r i n g of t he 
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act ivi t ies of t he services in ques t ion (see t he Klass a n d O t h e r s j u d g m e n t 
c i ted above, pp . 25-26, § 55; the L e a n d e r j u d g m e n t ci ted above, p . 25 § 60; 
a n d the cases of R .V. , J .L . a n d O t h e r s c i ted above) . 

73. T h e C o m m i s s i o n no tes in this connec t ion t h a t t he R o m a n i a n 
sys tem for g a t h e r i n g a n d a rch iv ing in fo rma t ion does not afford such 
sa fegua rds . In pa r t i cu la r , t he law m a k e s no provision for any p r o c e d u r e 
to be followed for a rchiv ing or to enab le those conce rned to refute 
a rch ived in format ion . 

74. T h e C o m m i s s i o n the re fo re cons iders tha t R o m a n i a n legis lat ion 
does not afford the ci t izen su i t ab le indica t ions as to the scope and 
m a n n e r of exerc is ing the power confer red on the RIS to g a t h e r , record 
and m a k e use of in fo rmat ion . 

75. T h a t be ing so, t he C o m m i s s i o n cons iders t h a t the in t e r f e rence 
wi th t he app l i can t ' s r ight to respect for his p r iva te life was not "in 
accordance with the law" since it was not a t t e n d e d by sufficient 
sa feguards to avoid the risk of a r b i t r a r y use of the powers t hus confer red 
on the au tho r i t i e s . 

Conclusion 

76. T h e C o m m i s s i o n conc ludes u n a n i m o u s l y t h a t t h e r e has b e e n a 
violat ion of Art ic le 8 of the Conven t i on in the p r e s e n t case . 

D . As r e g a r d s A r t i c l e s 6 a n d 13 o f t h e C o n v e n t i o n 

77. Art ic le 6 § 1 of t he Conven t ion provides , inter alia: 

"In the determination of his civil rights and obligations or of any criminal charge 
against him, everyone is entitled to a lair and public hearing within a reasonable time 
In an independent and impartial tribunal established by law. ..." 

78. Art ic le 13 of the Conven t i on provides: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

79. In t he app l i can t ' s submiss ion , the B u c h a r e s t C o u r t of Appea l ' s 
j u d g m e n t in which it was held tha t the cour t s had no ju r i sd ic t ion to 
compe l t he RIS to a m e n d o r de s t roy in fo rma t ion was c o n t r a r y to Ar t ic le 6 
of the Conven t ion , Art ic le 3 of the Civil Code and Art ic les 2(1 and 21 of the 
R o m a n i a n C o n s t i t u t i o n . T h e appl ican t a r g u e s t h a t ce r t a in in fo rmat ion in 
the RIS file is e r r o n e o u s and de fama to ry , t h a t the RIS was responsib le 
both for its s t o r age and for its use and t h a t , accordingly, u n d e r 
Ar t ic les 998 a n d 999 of t he Civil C o d e , t he cou r t s should have b e e n able 
to e x a m i n e the m e r i t s of his app l ica t ion for t he in fo rmat ion to be 
a m e n d e d or des t royed . 
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80. T h e appl icant also compla ins t h a t t he cou r t s ' refusal to hold tha t 
t hey had ju r i sd ic t ion to e n t e r t a i n his appl ica t ion depr ived h im of any 
effective r e m e d y for s ecu r ing a n a m e n d m e n t or t he d e s t r u c t i o n of t h e 
d i spu t ed d a t a . H e a r g u e s t h a t the B u c h a r e s t C o u r t of Appea l ' s j u d g m e n t 
of 25 N o v e m b e r 1997 has no b e a r i n g on the case , since domes t i c law 
"allows only pa r t i a l r e p a r a t i o n to be m a d e for t he consequences of the 
viola t ion of the Conven t ion" . 

8 1 . T h e G o v e r n m e n t m a i n t a i n t h a t t he cou r t s did not refuse to 
e n t e r t a i n the app l i can t ' s app l ica t ion but held t h a t it was unfounded , as 
the RIS 's ac t ion was not covered by Ar t ic les 998 and 999 of the Civil 
Code govern ing to r t ious liability. T h e G o v e r n m e n t a r g u e tha t the 
B u c h a r e s t C o u r t of First I n s t ance ind ica ted to t he appl ican t t h a t he 
should m a k e use of an a p p r o p r i a t e r emedy , while t he B u c h a r e s t C o u n t y 
C o u r t a n d the B u c h a r e s t C o u r t of Appea l held t h a t the RIS had not been 
gui l ty of any negl igence as t he d a t a d i s p u t e d by the app l ican t had been 
g a t h e r e d by the fo rmer secur i ty services, so t h a t t he provisions of 
Art ic les 998 a n d 999 of t he Civil Code did not apply. 

82. T h e G o v e r n m e n t a lso s t a t e tha t the app l ican t d id not choose the 
a p p r o p r i a t e r e m e d y for de fend ing his r ight to respec t for his r e p u t a t i o n 
and t h a t he should have t r i ed to p ro tec t his r ight by relying on Art ic le 54 of 
D e c r e e no. 31/1954, which g u a r a n t e e s respec t for the r ight to r e p u t a t i o n . 

83 . Last ly, t he G o v e r n m e n t submi t t h a t in t he light of the Bucha re s t 
C o u r t of Appea l ' s decis ion of 25 N o v e m b e r 1997, the app l ican t can no 
longer m a i n t a i n t h a t he is the vict im, wi th in the m e a n i n g of Art ic le 25, of 
a violat ion of the Conven t i on . 

84. T h e C o m m i s s i o n poin ts out t h a t Art ic le 6 § 1 of the Conven t ion 
appl ies only to contestations (d i sputes ) over (civil) " r i gh t s a n d ob l iga t ions" 
which can be said, at least on a r g u a b l e g r o u n d s , to be recognised u n d e r 
d o m e s t i c law (see Eur . C o u r t H R , L i thgow and O t h e r s v. the U n i t e d 
K i n g d o m j u d g m e n t of 8 J u l y 1986, Series A no. 102, p . 70, § 192). 

85 . In the i n s t a n t case t he C o m m i s s i o n observes t h a t it is unc lea r 
w h e t h e r t he r ight t o s ecu re a m e n d m e n t or d e s t r u c t i o n of in format ion 
held by the RIS which is ha rmfu l to r e p u t a t i o n is, a t leas t on a rguab l e 
g r o u n d s , a r ight recognised in R o m a n i a n law. 

86. T h e C o m m i s s i o n no tes , fu r the r , t h a t bo th t he app l ican t ' s 
compla in t u n d e r Art ic le 6 and his compla in t based on Art ic le 13 of t he 
C o n v e n t i o n r e l a t e to t h e impossibi l i ty of s ecu r ing a m e n d m e n t or 
d e s t r u c t i o n of the d i s p u t e d d a t a . 

87. T h a t be ing so, a n d for t he pu rposes of t he p r e s e n t case, t he 
C o m m i s s i o n will cons ider t he app l i can t ' s c o m p l a i n t s solely u n d e r 
Art ic le 13 of the Conven t i on . 

88. T h e C o m m i s s i o n po in t s ou t t h a t Ar t ic le 13 has b e e n i n t e r p r e t e d as 
follows by the E u r o p e a n C o u r t of H u m a n Righ t s in the case of Silver a n d 
O t h e r s ( j udgmen t ci ted above, p . 42, § 113): 
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(a) where an individual has an arguable claim to be the victim of a violation of the 
rights set forth in the Convention, he should have a remedy before a national authority 
in order both to have his claim decided and, if appropriate, to obtain redress (see the ... 
Klass and Others [v. Germany] judgment , Series A no. 28, p. 29, § 64); 

(b) the authority referred to in Article 13 may not necessarily be a judicial authority 
but, if it is not, its powers and the guarantees which it affords are relevant in 
determining whether the remedy before it is effective (ibid., p. 30, § 67); 

(c) although no single remedy may itself entirely satisfy the requirements of 
Article 13, the aggregate of remedies provided for under domestic law may do so (see, 
mutatis mutandis, the ... X v. the United Kingdom judgment [of 5 November 1981], 
Series A no. 46, p. 26, § 60, and the Van Droogcnbroeck [v. Belgium] judgment of 
24 June 1982, Scries A no. 50, p. 32, § 56); 

89. T h e C o m m i s s i o n refers back to the conclusion above (see 
p a r a g r a p h 76) t h a t t he re has been a violat ion of Art ic le 8 of t he 
Conven t i on in the i n s t an t case . T h a t be ing so, Ar t ic le 13 of t he 
C o n v e n t i o n is app l icab le . 

90. T h e appl icant was the re fore en t i t l ed to "an effective r e m e d y 
before a na t iona l a u t h o r i t y " in o r d e r to compla in of the viola t ion of 
Art ic le 8 of t he Conven t ion . 

91 . T h a t r e q u i r e m e n t m e a n s t h a t t h e d o m e s t i c a u t h o r i t i e s m u s t , in 
p a r t i c u l a r , be able to e x a m i n e the lawfulness and the m e r i t s of the 
m e a s u r e compla ined of and , w h e r e a p p r o p r i a t e , to g r a n t a p p r o p r i a t e 
relief (see Eu r . C o u r t H R , Soer ing v. t he U n i t e d K i n g d o m j u d g m e n t of 
7 Ju ly 1989, Series A no. 161, p . 47, § 120). 

92. In t he in s t ance case t he C o m m i s s i o n no tes t h a t t he appl ican t 
b r o u g h t legal p roceed ings aga ins t the RIS ; however , t he cour t s held tha t 
in view of the RIS's s t a t u t o r y power to hold a n d use in fo rmat ion about t he 
app l i can t ' s pr iva te life, they had no ju r i sd ic t ion to o r d e r a m e n d m e n t or 
d e s t r u c t i o n of t h a t in format ion . 

93 . T h e C o m m i s s i o n poin ts out t ha t in the Silver and O t h e r s case ci ted 
above, t he C o u r t held t ha t , to the e x t e n t t h a t r es t r i c t ions on the r ight to 
respec t for c o r r e s p o n d e n c e compl ied wi th d o m e s t i c n o r m s but were 
i ncompa t ib l e wi th Art ic le 8 of t he C o n v e n t i o n , t h e r e could be no effective 
r e m e d y as r e q u i r e d by Art ic le 13 (op. cit., pp . 43-44, § 118). 

94. In the in s t an t case t he C o m m i s s i o n sees no r eason to d e p a r t 
f rom the foregoing r ea son ing of the C o u r t . T h e C o m m i s s i o n no tes , in 
p a r t i c u l a r , t h a t in its decis ion of 15 D e c e m b e r 1994 the B u c h a r e s t 
C o u r t of Appea l based its refusal to allow the app l i can t ' s app l ica t ion on 
t h e powers confe r red on the RIS by law. T h e G o v e r n m e n t , for the i r p a r t , 
have not m a i n t a i n e d t h a t t he R o m a n i a n cour t s could have held t h a t the 
RIS h a d refused to a m e n d or des t roy the i n fo rma t ion abou t the 
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app l i can t ' s p r iva te life a rb i t ra r i ly , in bad fai th, for an i m p r o p e r motive 
or ultra vires. 

95. As to legal p roceed ings u n d e r Art ic le 54 of D e c r e e no. 31/1954 on 
n a t u r a l and jur is t ic pe r sons , t he C o m m i s s i o n no t e s t h a t t he G o v e r n m e n t 
have not at any poin t m a i n t a i n e d t h a t such p roceed ings would be a n 
effective r e m e d y to a m e n d or des t roy files held by the RIS. Nor have t h e 
G o v e r n m e n t given any e x a m p l e of domes t i c case- law to t h a t effect. 

96. T h a t be ing so, having found a b r e a c h of Ar t ic le 8 of t h e 
Conven t ion , the C o m m i s s i o n cons iders t h a t t h e r e has also been a 
violat ion of Art ic le 13. 

Conclusion 

97. T h e C o m m i s s i o n concludes u n a n i m o u s l y t h a t t h e r e has been a 
violat ion of Art ic le 13 of t he Conven t i on in t he p r e s e n t case . 

E. R e c a p i t u l a t i o n 

98. T h e C o m m i s s i o n concludes u n a n i m o u s l y t h a t t h e r e has been a 
violat ion of Art ic le 8 of t he Conven t i on in the p r e s e n t case ( p a r a g r a p h 76). 

99. T h e C o m m i s s i o n concludes u n a n i m o u s l y t h a t t h e r e has been 
a violat ion of Art ic le 13 of the Conven t i on in the p r e s e n t case 
( p a r a g r a p h 97). 

M.-T. SCHOEPFF.R 

Sec re t a ry to t he C o m m i s s i o n 
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P res iden t of the Commis s ion 





E R T A K c. T U R Q U I E 

(Requête n" 20764/92) 

PREMIÈRE SECTION 

ARRÊT DU 9 M A I 20001 

1. Texte français original. 





A R R Ê T E R T A K c. T U R Q U I E 

S O M M A I R E 1 

Disparition d'un détenu arrêté par les forces de l'ordre et caractère effectif 
de l'enquête y afférente 

Article 2 

Vie - Disparition d'un détenu arrêté par les forces de l'ordre - Caractère effectif de l'enquête 
menée sur la disparition 

Dans le courant du mois d'août 1992, des affrontements eurent lieu dans une 
localité du Sud-Est de la Turquie. Les forces de l'ordre procédèrent à cette 
occasion à près d'une centaine d'arrestations. Les personnes soupçonnées 
d'activités terroristes furent directement conduites à la direction de la sûreté 
locale pour y être placées en garde à vue. Le fils du requérant aurait, selon ce 
dernier, été conduit à la direction de la sûreté à la suite d'un contrôle d'identité. 
Des témoins affirmèrent avoir été détenus en garde à vue avec le fils du requérant. 
L'un d'entre eux rapporta qu'il avait été torturé à mort. Toutefois, les autorités 
nièrent avoir placé le fils du requérant en détention. Le requérant est resté sans 
nouvelles de son fils depuis. A la suite de la disparition de son fils, le requérant 
s'adressa au préfet. Ce dernier demanda à la direction générale de la sûreté de 
mener une enquête afin de vérifier les allégations du requérant. Entre-temps, 
celui-ci porta plainte auprès du parquet compétent, en indiquant que plusieurs 
témoins affirmaient avoir vu son fils pendant sa garde à vue. L'enquêteur nommé 
par la direction générale de la sûreté présenta son rapport au conseil administratif 
du département, dans lequel il proposait de ne pas saisir la justice. Le procureur de 
la République, quant à lui, se déclara incompétent et renvoya le dossier au conseil 
administratif du département afin que celui-ci menât l'instruction. Le conseil 
rendit, au terme de son instruction, une ordonnance dans laquelle il conclut que 
les faits allégués par le requérant n'étaient pas établis et qu'il n'y avait, par 
conséquent, pas lieu de saisir la justice contre les fonctionnaires de police de la 
direction de la sûreté locale. Le Conseil d'Etat confirma l'ordonnance de non-lieu. 
Une délégation de la Commission européenne des Droits de l 'Homme a procédé à 
une audition de témoins. 

1. Appréciation des faits: la Commission a conclu, d'après des témoignages 
recueillis, qu'il était plausible que le fils du requérant avait été détenu et qu'il 
avait été vu mort en détention. La Commission a fait preuve de la prudence 
requise pour s'acquitter de sa tâche d'évaluation des témoignages. Les critiques 
formulées par le Gouvernement ne révèlent aucun problème substantiel 
justifiant que la Cour vérifie elle-même les faits. 

1. Rédigé par le greffe, il ne lie pas la Cour. 



160 A R R Ê T E R T A K c. T U R Q U I E 

2. Exception préliminaire du Gouvernement : le requérant s'est adressé au préfet 
et a également déposé un recours devant le parquet compétent. Si une enquête a 
été ouverte, à l'instigation du préfet, par la direction générale de la sûreté, il 
ressort néanmoins du dossier de ladite enquête qu'aucune démarche n'a été 
accomplie pour rechercher les témoins ayant affirmé avoir vu le fils du requérant 
lors de sa garde à vue ou pour entendre le requérant. En outre, l 'enquêteur n'était 
pas en possession du dossier de l'enquête ouverte par le procureur après la plainte 
déposée par le requérant. En définitive, les autorités n'ont pas mené d'enquête 
effective. Dès lors, le requérant ne disposait d'aucun fondement pour exercer 
utilement les recours cités par le Gouvernement. Il a donc fait tout ce que l'on 
pouvait raisonnablement at tendre de lui pour épuiser les voies de recours internes. 

3. Article 2 : a) Il existe des preuves suffisantes permettant de conclure que le fils 
du requérant, après avoir été arrête et détenu, a été victime de graves sévices et a 
trouvé la mort alors qu'il était entre les mains des forces de l'ordre. Bien que les 
autorités aient l'obligation de rendre compte des individus placés sous leur 
contrôle, aucune explication n'a été donnée sur le sort du 1 ils du requérant après 
son arrestation. Le Gouvernement porte donc la responsabilité de la mort du fils 
du requérant. 

b) Dans la plainte qu'il déposa par la suite devant le parquet, le requérant a donne-
les noms de témoins oculaires ayant affirmé avoir vu son fils en garde à vue. Un de 
ces témoins a affirmé avoir été entendu par le procureur de la République, à qui il 
aurait donné les noms d'autres personnes détenues avec lui. Dans l'ordonnance 
dans laquelle le procureur se déclarait incompétent rations materiae, ce dernier 
précise qu'il a renvoyé le dossier au conseil administratif compétent. Il apparaît 
que l 'enquêteur n'a jamais été en possession dudit dossier et n'a pas recueilli les 
dépositions du requérant ou des autres personnes citées par ce dernier dans sa 
plainte. En définitive, aucune enquête effective sur les circonstances de la 
disparition du fils du requérant n'a été menée par les autorités. 
Conclusion : violation (unanimité). 

Article 41 : la Cour a alloué des sommes au titre des dommages matériel et moral, 
ainsi que pour les frais et dépens. 
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En l 'a f fa ire Ertak c. T u r q u i e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M E E. FAIM,présidente, 

M M . J . CASADEVALL, 

L . FERRARJ BRAVO, 

B . ZUPANCIG, 

M M C W . THOMASSEN, 

M M . T . VANJÏKU,juges, 

F . GùucûKLÛjuge ad hoc, 

et de M . M . O'BOYLE,greffier de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil le 4 avril 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n° 20764/92) dir igée 

con t r e la R é p u b l i q u e de T u r q u i e et don t un r e s so r t i s san t de cet E t a t , 

M . I smai l E r t a k («le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n e u r o p é e n n e 

des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 1" oc tobre 1992 en ver tu de 

l ' anc ien ar t ic le 25 de la Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e 

et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t , qu i a é té a d m i s au bénéfice de l ' ass is tance jud ic i a i r e , 

est r e p r é s e n t é pa r M. K. Boyle et M""' F. H a m p s o n , e n s e i g n a n t s à 

l 'un ivers i té d 'Essex ( R o y a u m e - U n i ) . Le g o u v e r n e m e n t t u r c («le 

G o u v e r n e m e n t » ) est r e p r é s e n t é pa r son agen t . 

3. Le r e q u é r a n t a l légua i t que son fils, placé en g a r d e à vue le 20 août 

1992, avai t d i spa ru p e n d a n t sa g a r d e à vue et avai t t r ès p r o b a b l e m e n t é té 

tue pa r les forces de l 'o rdre lors de son i n t e r r o g a t o i r e . 

4. L'affaire a é té déférée à la C o u r p a r la C o m m i s s i o n , c o n f o r m é m e n t 

aux disposi t ions qui s ' app l iqua ien t avan t l ' en t r ée en v igueur du Protocole 

n" 11 à la Conven t ion , le 6 m a r s 1999 (art icle 5 § 4 du Pro tocole n" 11 et 

anc iens ar t ic les 47 et 48 de la C o n v e n t i o n ) . 

5. Le 31 m a r s 1999, un collège de la G r a n d e C h a m b r e a décidé que 

l 'affaire devai t ê t r e e x a m i n é e p a r l 'une des sect ions de la Cour 

(ar t ic le 100 § 1 du r è g l e m e n t ) . La r e q u ê t e a é té a t t r i b u é e à la p r e m i è r e 

sect ion (ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e 

c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é té 

cons t i t uée c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t . A la sui te du 

dépo r t de M. R. T ü r m e n , j u g e élu au t i t r e de la T u r q u i e (ar t ic le 28), le 

G o u v e r n e m e n t a dés igné M. F. Gölcüklü pour s iéger en qua l i t é de j uge 

ad hoc (ar t ic les 27 § 2 de la Conven t i on et 29 § 1 du r è g l e m e n t ) . 
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6. T a n t le r e q u é r a n t que le G o u v e r n e m e n t ont déposé des 

observa t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

7. U n e aud ience s'est dé rou l ée en publ ic au Pala is des Dro i t s de 

l ' H o m m e , à S t r a sbou rg , le 9 n o v e m b r e 1999. 

O n t c o m p a r u : 

pour le Gouvernement 

M""' D .AKÇAY, 

M M . B. ÇALISKAN, 

E. GENEI . , 

C. AYDIN, 

M™" M. GÛLSEN, 

A . GÛNYAKTI, 

pour le requérant 

M M C S F. HAMPSON, 

R. YALÇINDAG, 

M M . C. AYDIN, 

K. YlLDlZ, conseillers. 

La C o u r a e n t e n d u en leurs d é c l a r a t i o n s M m , s H a m p s o n et Akçay. 

coagente, 

conseillers ; 

conseil, 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Le r e q u é r a n t , I smai l E r t ak , r e s so r t i s san t t u r c né en 1930, rés ide à 

§ i rnak , d a n s le Sud-Est de la T u r q u i e . Il a saisi la C o m m i s s i o n en son n o m 

p rop re et en celui de son fils, M e h m e t E r t a k , qu i , se lon lui, a d i spa ru d a n s 

des c i r cons tances e n g a g e a n t la r esponsab i l i t é de l 'E ta t . 

A. L e s fa i t s 

9. Les faits qui e n t o u r e n t la d i spar i t ion du fils du r e q u é r a n t sont 

con t roversés . 

10. La vers ion qu i en a é té fournie p a r le r e q u é r a n t se t rouve exposée 

au point 1 c i -après . D a n s son m é m o i r e à la C o u r , M. E r t a k s 'est appuyé sur 

les faits tels que la C o m m i s s i o n les a é tabl is d a n s son r a p p o r t , ainsi q u e 

sur les observa t ions qu' i l avai t ad r e s sée s à la C o m m i s s i o n . 

11. Les faits tels que le G o u v e r n e m e n t les a décr i t s f igurent au point 2 

c i -après . 

12. La pa r t i e B dé ta i l le les é l é m e n t s c o m m u n i q u é s à la Commiss ion . 
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13. Eu é g a r d au litige e n t r e les pa r t i e s q u a n t aux c i rcons tances 

e n t o u r a n t la d i spa r i t ion du fils d u r e q u é r a n t , la C o m m i s s i o n a m e n é sa 

p rop re e n q u ê t e en vue d ' é t ab l i r les fai ts , c o n f o r m é m e n t à l 'ancien 

ar t ic le 28 § 1 a) de la Conven t ion . A ce t t e fin, elle a e x a m i n é p lus ieurs 

d o c u m e n t s q u e le r e q u é r a n t et le G o u v e r n e m e n t ava ien t p rodu i t s à 

l ' appui de leurs asse r t ions respect ives et dés igné trois dé l égués pour 

p rocéde r à une aud i t ion de t émo ins à A n k a r a les 5, 6 et 7 février 1997. 

L ' app réc i a t i on des p reuves p a r la C o m m i s s i o n et ses cons t a t a t i ons y 

re la t ives se t r ouven t r é s u m é e s d a n s la p a r t i e C. 

1. Les faits tels qu 'ils ont été exposés par le requérant 

a) Quant à la disparition du fils du requérant 

14. A la sui te des inc iden ts su rvenus à § i rnak (ville du Sud-Est de la 

T u r q u i e ) du 18 au 20 août 1992, p lus ieurs p e r s o n n e s furent p lacées en 

g a r d e à vue le 21 août d a n s les locaux du c o m m a n d e m e n t de la 

g e n d a r m e r i e et de la d i rec t ion de la s û r e t é de § t rnak . Lors de ces 

é v é n e m e n t s , le fils du r e q u é r a n t , M e h m e t E r t a k , t ravai l la i t d a n s les 

mines de cha rbon . 

15. Au point de cont rô le de Bak imevi , des policiers en un i fo rme bleu 

a r r ê t è r e n t le taxi q u e M e h m e t E r t a k avait pris pour r e n t r e r chez lui après 

son t ravai l en c o m p a g n i e de t rois a u t r e s p e r s o n n e s , à savoir A b d u l m e n a f 

Kabu l , S ù l e y m a n E r t a k et Yusuf E r t a k . Les policiers p r i r en t leurs pièces 

d ' i den t i t é et l 'un d ' e n t r e eux vint d e m a n d e r qui é ta i t M e h m e t E r t ak . 

Celui-ci se p r é s e n t a et ils l ' e m m e n è r e n t avec eux . 

16. Le 24 aoû t 1992, A b d u l l a h E r t u r , u n e conna i s sance , qui fut placé 

e n g a r d e à vue le 21 aoû t 1992 et mis en l iber té le 23 aoû t 1992, aff irma au 

r e q u é r a n t qu ' i l avai t p a r t a g é u n e cellule avec M e h m e t E r t a k t o u t e une 

j ou rnée et u n e nui t . 

17. A b d u r r a h i m D e m i r , un avocat p lacé en g a r d e à vue le 22 aoû t 1992 

et l ibéré le 15 s e p t e m b r e 1992, i nd iqua au r e q u é r a n t qu' i l avai t passé cinq 

ou six j o u r s d a n s la m ê m e pièce que M e h m e t E r t a k . Il déc la ra en ou t r e 

q u e M e h m e t E r t a k avait é té s é v è r e m e n t t o r t u r é ; la d e r n i è r e fois, 

n o t a m m e n t , il é ta i t r es té d a n s la «sal le de t o r t u r e » une qu inza ine 

d ' h e u r e s et l o r squ 'on l 'avait r a m e n é d a n s sa cellule, il é ta i t inconscient et 

ne donna i t a u c u n signe de vie. Q u e l q u e s m i n u t e s plus t a r d , on l 'avait sorti 

de la cellule en le t i r an t pa r les j a m b e s . U n e a u t r e p e r s o n n e , A h m e t 

K a p l a n , é g a l e m e n t r e l âché le 15 s e p t e m b r e 1992, aff i rma au r e q u é r a n t 

qu ' i l avait vu son fils au cours de sa d é t e n t i o n . Tro is a u t r e s p e r s o n n e s 

p lacées en g a r d e à vue à la m ê m e pér iode que M e h m e t E r t a k d a n s les 

locaux de la s û r e t é i n d i q u è r e n t elles auss i , lors d ' u n e n t r e t i e n à la pr ison 

de § i rnak avec le r e q u é r a n t qu i é ta i t venu leur r e n d r e visi te , qu 'e l les 

ava ien t vu M e h m e t E r t a k p e n d a n t l eur i nca rcé ra t ion . 
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18. Le r e q u é r a n t d e m a n d a au préfe t de § i r n a k de lui exposer les 

ra isons p o u r lesquel les son fils n 'ava i t pas é té l ibéré et de lui i nd ique r 

l ' endroi t où celui-ci se t rouva i t . Il é ta i t a c c o m p a g n é des é lus du q u a r t i e r , 

Abdul lah Sakin et O r n e r Yard imc i , ainsi q u e d ' un de ses a u t r e s fils, H a m i t 

E r t a k . Le préfe t , M u s t a f a Malay, e n t e n d i t c o m m e t é m o i n ocula i re 

Abdu l l ah E r t u r qu i conf i rma avoir vu M e h m e t E r t a k d a n s les locaux de 

la d i rec t ion de la s û r e t é . Le préfe t effectua des r e ch e rch es a u p r è s de 

mi l i t a i res et de policiers. Ces d e r n i e r s i n d i q u è r e n t q u e M e h m e t E r t a k 

n 'avai t j a m a i s é té p lacé en g a r d e à vue . P a r u n e l e t t r e du 4 n o v e m b r e 

1992, le préfe t d e m a n d a à la d i rec t ion g é n é r a l e de la s û r e t é de c h a r g e r 

un e n q u ê t e u r d 'ef fectuer des r e c h e r c h e s sur les a l léga t ions du r e q u é r a n t . 

19. Le 2 oc tobre 1992, le r e q u é r a n t p o r t a p la in te a u p r è s du p a r q u e t de 

§ i rnak . Il d e m a n d a à ê t r e informé du sort de son fils. Il p réc isa qu ' a lo r s 

q u e p lus ieurs t é m o i n s a f f i rmaient avoir vu son fils au cours de leur 

i nca rcé ra t ion , la p ré fec tu re , la police et les mi l i t a i res i nd iqua i en t , q u a n t 

à eux , q u e M e h m e t E r t a k n ' ava i t j a m a i s é té placé en g a r d e à vue . 

20. Le 8 avril 1993, l ' e n q u ê t e u r p r é s e n t a son r a p p o r t au conseil 

a d m i n i s t r a t i f de § i rnak en p roposan t de ne pas saisir les j u r id i c t ions . 

21 . Le 21 j u i n 1993, le p r o c u r e u r de la R é p u b l i q u e de § i rnak se déc la ra 

i n c o m p é t e n t et t r a n s m i t le doss ier au conseil a d m i n i s t r a t i f clu 

d é p a r t e m e n t de § i rnak afin q u e celui-ci m e n â t l ' ins t ruc t ion . 

22. Le 11 n o v e m b r e 1993, le conseil a d m i n i s t r a t i f de § i rnak rend i t une 

o r d o n n a n c e s ignée p a r le préfe t adjoint et les d i r e c t e u r s ou d i r ec t eu r s 

adjoints des différents services publics du d é p a r t e m e n t (le pos te de 

d i r e c t e u r des affaires j u r i d i q u e s é ta i t vacan t à l ' époque) . Selon ce t t e 

o r d o n n a n c e , il n 'y avai t pas lieu de saisir les ju r id i c t ions péna le s con t re 

les fonc t ionnai res de police de la d i rec t ion de la s û r e t é de Çirnak. Le 

conseil a d m i n i s t r a t i f e s t i m a en effet q u e les faits a l l égués n ' ava ien t pas 

é té é tabl i s . 

23 . Le 22 n o v e m b r e 1993, c o n f o r m é m e n t aux disposi t ions légales en 

v igueur , le dossier fut t r a n s m i s au Conse i l d ' E t a t . Pa r un a r r ê t du 

22 d é c e m b r e 1993, le Consei l d 'E t a t conf i rma en ces t e r m e s l ' o rdonnance 

de non-l ieu r e n d u e p a r le conseil admin i s t r a t i f : 

« (...) Les délits commis par des fonctionnaires agissant dans l'exercice ou au titre de 

leurs fonctions sont soumis aux procédures régissant les poursuites à l'encontre des 

fonctionnaires (...), un enquêteur administratif chargé de mener l'instruction est 

nommé par ordonnance (...) 

(...) Pour mener une enquête contre un fonctionnaire, il faut tout d'abord que celui-ci 

soit précisément identifié. Faute d'identification précise, aucune enquête ne peut être 

menée, aucun résume d'enquête ne peut être rédigé et aucune juridiction compétente 

en la matière ne peut rendre de jugement . 

Les pièces versées au dossier d'instruction n'ont pas permis de déterminer qui a 

commis les actes allégués; en conséquence, cette enquête n'aurait pas dû être ouverte. 

Toutefois, un dossier d'instruction a été constitué par l 'enquêteur désigné et, sur la base 
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de ce dossier, le conseil administratif du département a rendu une ordonnance de non-

lieu, en raison de L'impossibilité d 'enquêter sur cette affaire, l'identité des responsables 

n'ayant pas été établie. Le Conseil d'Etat décide à l 'unanimité, pour les raisons 

susmentionnées, de confirmer la décision du conseil administratif et de clore le dossier. » 

b) Quant aux allégations d'entrave à l'exercice du droit de recours individuel 

Mesures prises contre AT Tahir Elçi, avocat du requérant lors de l'introduction de la requête 

24. Selon le r e q u é r a n t , les a u t o r i t é s e n g a g è r e n t des p o u r s u i t e s con t re 

M'' T a h i r Elçi en ra ison du rôle qu' i l avai t j o u é d a n s l ' in t roduc t ion de 

ce r t a ines r e q u ê t e s , dont la s i enne , devan t la C o m m i s s i o n . Il aff irme que 

le 23 n o v e m b r e 1993 tous les d o c u m e n t s relat i fs à l 'affaire furen t saisis pal

les forces de l 'o rdre lors de l ' a r r e s t a t i on de M1' T a h i r Elçi. 

2. Les faits tels qu 'ils ont été exposés par le Gouvernement 

a) Quant à la disparition du fils du requérant 

25. Il est exact q u ' à la su i te des a f f r o n t e m e n t s su rvenus d a n s la ville de 

§ i r n a k du 18 au 20 aoû t 1992, une opé ra t i on fut m e n é e et p rès d ' une 

c e n t a i n e de p e r s o n n e s furent p lacées en ga rde à vue . Toute fo i s , M e h m e t 

E r t a k ne fut pas a r r ê t é p a r les forces de l 'o rdre . C o m m e le déc la ra i t la 

d i rec t ion g é n é r a l e de la s û r e t é d a n s u n e l e t t r e du 21 d é c e m b r e 1994, 

l ' in té ressé , selon les r eg i s t r e s de la g a r d e à vue , n 'avai t j ama i s é t é 

a p p r é h e n d é ni inca rcé ré . 

b) Quant aux allégations d'entrave à l'exercice du droit de recours individuel 

26. Le 23 février 1995, le G o u v e r n e m e n t fit pa rven i r à la C o m m i s s i o n 

le procès-verbal des d o c u m e n t s saisis chez M' T a h i r Elçi a ins i que la 

décis ion de la cour de s û r e t é de l 'Eta t de Diyarbak i r , d a t é e du 10 j a n v i e r 

1994, fa isant é t a t des d o c u m e n t s r e m i s à celui-ci. 

B. L e s é l é m e n t s d e p r e u v e r e c u e i l l i s par la C o m m i s s i o n 

/. Les éléments de preuve écrits 

27. Les c o m p a r a n t s ont p r é s e n t é divers d o c u m e n t s relat i fs à l ' e n q u ê t e 

consécut ive à la p la in te péna le du r e q u é r a n t . 

a) Plainte déposée le 2 octobre 1992 par le requérant auprès du parquet de 
§irnak 

28. Le r e q u é r a n t a l l égua q u ' à la sui te des é v é n e m e n t s su rvenus à 

§ i rnak son fils avait é té a r r ê t é le 20 aoû t 1992 lors d ' un cont rô le 

d ' i den t i t é alors qu ' i l r e n t r a i t de son t ravai l en c o m p a g n i e de trois 
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m e m b r e s de sa famille. Il d o n n a les noms de t é m o i n s ocu la i res ayan t 

aff irmé avoir vu son fils p e n d a n t sa g a r d e à vue . Il d e m a n d a à ê t r e 

informé du sort de celui-ci. 

b) Ordonnance d'incompétence ratione materiae rendue le 21 jui l let 1993 par 
le procureur de la République de Çirnak 

29. Pa r ce t t e o r d o n n a n c e , le p a r q u e t de Çirnak se déc la ra i n c o m p é t e n t 

p o u r e x a m i n e r la pé t i t ion péna le du r e q u é r a n t con t r e les fonc t ionna i res 

de police de la d i rec t ion de la s û r e t é de § i rnak . Il r appe l a q u e les ac tes des 

forces de l 'ordre p lacées sous les o rd r e s du préfet de la région soumise à 

l ' é ta t d ' u rgence re levaient des règles rég i s san t les p o u r s u i t e s con t r e les 

fonc t ionna i res . Il t r a n s m i t le dossier au conseil a d m i n i s t r a t i f du 

d é p a r t e m e n t de Çirnak. 

c) Documents relatifs à l 'enquête menée par l'enquêteur, Yahya Bal 

30. P a r u n e l e t t r e du 4 n o v e m b r e 1992, le préfet de î j irnak, Mus t a f a 

Malay , se r é fé ran t à la pé t i t ion déposée le 10 s e p t e m b r e 1992 p a r le 

r e q u é r a n t à la p ré fec tu re de § i rnak , d e m a n d a à la d i rec t ion g é n é r a l e de 

la s û r e t é de c h a r g e r un e n q u ê t e u r d 'e f fec tuer des r eche rches sur les 

a l l éga t ions du r e q u é r a n t . 

31 . Pa r u n e l e t t r e du 3 d é c e m b r e 1992, le conseil d ' inspec t ion de la 

d i rec t ion g é n é r a l e de la s û r e t é dés igna Yahya Bal , i n s p e c t e u r de police, 

c o m m e e n q u ê t e u r . Les 12 et 13 j a n v i e r 1993, celui-ci e n t e n d i t c o m m e 

t é m o i n s A b d u l m e n a f Kabu l , Sû l eyman E r t a k , Yusuf E r t a k et Abdul lah 

E r t u r . O n fit appel à un i n t e r p r è t e pour recuei l l i r la dépos i t ion de 

S û l e y m a n E r t a k . Les déc l a ra t ions des t é m o i n s furent t r ansc r i t e s d a n s les 

t e r m e s su ivan ts : 

a) Abdulmenaf Kabul: «J'habitais le même hameau que Mehmet Ertak et je le 

connaissais personnellement. Toutefois le nom de son père n'est pas Mehmet, comme 

vous l'avez dit, mais Ismail. Lors des incidents, j ' é ta is chez moi et je n'ai pas été placé en 

garde à vue (par la direction de la sûreté) comme il a été allégué, ni ce jour-là ni les jours 

suivants. J 'ai appris sa disparition lors de ma déposition auprès du parquet de §irnak, où 

j'ai dit la même chose que ce que je dis devant vous. Moi et mes proches, nous avons 

travaillé comme gardes de village en 1987. Le frère de Mehmet Ertak, Salih, est 

actuellement militant du PKK et est parti dans les montagnes. Comme nous sommes 

pour le gouvernement, ces personnes ont at taqué ma maison et celle de mes proches; 

lors de cet incident, certains membres de ma famille et moi-même avons été blessés et 

mon cousin, Hasan Ertak, a clé tué ; et depuis, nous sommes en litige avec eux. Ils 

auraient ainsi voulu mêler notre nom à cette affaire pour nous causer du tort ; je n'ai 

aucune information sur la prétendue disparition de Mehmet Ertak et, contrairement à 

ce qui a clé allégué, je n'ai pas été place en garde à vue avec lui par la police.» 

b) Sûleyman Ertak: «Je connais Mehmet Ertak. Nous habitions le même hameau et 

nous travaillions de temps en temps ensemble dans les mines de charbon. Toutefois le 

nom de son père n'est pas Mehmet , comme vous l'avez dit, mais Ismail. Le jour de 

l'incident, moi et mon neveu Yusuf travaillions dans les mines de charbon. Nous avons 
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entendu des coups de feu venant de la ville et nous sommes allés sur la route principale 

pour y retourner en ville. Nous avons fait arrêter , en levant la main, un taxi venant de la 

direction de Cizre. Mchmct Ertak se trouvait dans ce taxi avec lecpiel nous nous sommes 

rendus en ville. A l 'entrée de celle-ci, les policiers effectuaient un contrôle d'identité. Ils 

ont contrôlé nos cartes d'identité à tous les trois, puis nous les ont rendues. Avec mon 

neveu, nous sommes allés chez nous; quant à Mehmcl Ertak, il nous a dit qu'il avait des 

courses à faire, et s'est dirigé vers les épiceries qui se trouvaient de l 'autre côté de la 

roule. J e ne l'ai plus revu. J e ne sais pas où il est. J e n'ai pas été placé en garde à vue le 

jour de L'incident, soit le 18 août 1992 ou après celte date , ni seul ni avec Mehmet Ertak 

comme il a été allégué par son père. J e ne sais pas pourquoi ce dernier a fait cette 

déclaration.» 

c) Yusuf Er tak: «Je connais Mehmet Ertak. Nous habitions le même hameau. Bien 

que nous ayons le même nom de famille, nous n'avons pas de lien de parenté. Toutefois 

le nom de son père n'est pas Mehmet, comme vous l'avez dit, mais Ismail. Je n'ai pas été 

placé en garde à vue le 18 août 1992, à la station d'entretien de l 'administration des 

routes nationales [Bakimem], comme Ta allégué le père de cette personne. Lors des 

incidents, je travaillais dans une mine de charbon se trouvant à 5-6 km de la ville. Nous 

avons entendu des coups de feu venant de la ville et, avec les autres ouvriers nous avons 

voulu v retourner, mais la route était barrée par des soldats cpii empêchaient tout le 

monde d'v entrer ou d'en sortir. Pour cette raison, nous n'avons pas pu retourner à 

§irnak et en conséquence je n'ai pas été placé en garde à vue. Je ne sais pas si Mehmet 

Ertak avait été placé en garde à vue par la police. J 'a i oublié de vous dire qu'à la lin des 

incidents, j e ne me rappelle pas l 'heure, un taxi dans lecpiel se trouvait Mehmet Ertak 

est venu de la direction de Cizre.Je ne sais pas à qui appartenait ce taxi. Le soldat qui se 

trouvait sur les lieux nous a fait monter, moi et Suleyman Ertak, dans le taxi et nous a 

envoyés à §irnak. A l 'entrée de la ville se trouvaient des agents de police. Ils ont contrôle 

nos pièces d'identité et puis Mehmet Ertak nous a quittés pour se diriger vers les 

épiceries qui se trouvaient en face. Nous sommes allés chez nous. Toutefois, ni nous ni 

Mehmet Ertak n'avons été placés en garde à vue par les policiers. Je ne sais pas pourquoi 

son père a dit cela. » 

d) Alxlullah Erlur (Erlugrul) : «Le 18 août 1992, à la suite des incidents survenus à 

Çirnak, dans la journée, les policiers m'ont arrêté chez moi ; je rectifie : les soldats m'ont 

arrêté et m'ont remis aux mains des policiers. Après une enquête menée par la direction 

de la sûreté, j'ai été remis en liberté le lendemain. Quand je suis revenu chez moi, le 

père de Mehmet Ertak, que je connaissais personnellement parce que nous travaillions 

ensemble dans les mines de charbon, est venu me voir. Il m'a demandé si j'avais été 

placé en garde à vue et si son fils aussi était dans les locaux de la direction de la sûreté. 

Je lui ai répondu que nous étions quarante ou cinquante mais que j e n'avais pas vu son 

lils parmi les détenus. Toutefois, dans sa plainte pénale, il a menti en disant le contraire. 

Je ne sais pas pour quel motif il a agi ainsi mais nous ne parlons pas avec la famille 

Ertak. Leur fils, Salili Ertak, qui est avec le PKK, et les amis de celui-ci ont tué mon 

oncle Hasan Ertak. Il a dit cela pour susciter un différend entre nous et les forces de 

l'ordre. Je répète qu'il ment. J e n'ai pas été détenu dans la même cellule que Mehmcl 

Ertak et je ne sais pas où il se trouve actuellement.» 

d) Le rapport d'enquête présenté le 8 avril 1993 par l 'enquêteur, Yahya Bal 

32. L ' e n q u ê t e u r d é c l a r a q u e , d a n s le c ad re de ses inves t iga t ions , il 

s 'é ta i t r e n d u sur les l ieux et avait e x a m i n é les reg i s t res de g a r d e à vue 

dont les copies sont a n n e x é e s à son r a p p o r t . Il i nd iqua q u e , m a l g r é des 
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l e t t r e s envoyées à la d i rec t ion de la s û r e t é d e m a n d a n t l ' audi t ion d ' î smai l 

E r t a k (qui au ra i t d é m é n a g é à Silopi) , les a u t o r i t é s n ' ava ien t pas pu 

t rouve r son ad res se . Il observa qu ' i l r essor ta i t des dépos i t ions 

d ' A b d u l m e n a f Kabu l , de S ù l e y m a n E r t a k et de Yusuf E r t a k q u e ceux-ci 

n ' ava ien t pas é té placés en g a r d e à vue p a r la police ni avan t ni ap r è s les 

inc iden t s , e t q u e ce fait é t a i t co r roboré p a r l ' e x a m e n des r eg i s t r e s d e 

g a r d e à vue . L ' e n q u ê t e u r se ré fé ra en o u t r e à la l e t t r e envoyée p a r la 

d i rec t ion de la s û r e t é de § i rnak con f i rman t q u e M e h m e t E r t a k n 'ava i t 

pas é té placé en g a r d e à vue p e n d a n t ou ap rès les inc iden t s , et c o n s t a t a 

q u e selon les d é c l a r a t i o n s d 'Abdul lah E r t u r , celui-ci, à la su i te des 

inc iden t s su rvenus à fjirnak le 18 août 1992, avait é té a r r ê t é pa r les 

g e n d a r m e s et r emis aux ma ins de la police, puis avait é té l ibéré le 

l e n d e m a i n ; son n o m figurait au 602' r a n g du r eg i s t r e de g a r d e à vue . Il 

re leva q u ' a u d i re d 'Abdul lah E r t u r , celui-ci n 'ava i t pas vu M e h m e t E r t a k 

d a n s les locaux de la s û r e t é et n ' é t a i t donc pas r e s t é avec lui d a n s la m ê m e 

cel lule. L ' e n q u ê t e u r émi t la conclusion s u i v a n t e : 

« Je propose de ne pas saisir les juridictions, étant donne que les allégations d'îsmail 

Ertak et du député Orhan Dogan concernant le placement en garde à vue et la 

disparition de Mehmet Ertak pendant sa détention sont dénuées de tout fondement.» 

2. Les dépositions orales 

33. Les 5, 6 et 7 février 1997, trois dé l égués de la C o m m i s s i o n 

recue i l l i ren t à A n k a r a les dépos i t ions ora les su ivan tes . 

a) Ismail Ertak 

34. Le t é m o i n est le r e q u é r a n t et le p è r e d e M e h m e t E r t a k . E n aoû t 

1992, il e n t e n d i t des coups de feu qu i d u r è r e n t t rois j o u r s . La nui t des 

inc iden ts , son fils M e h m e t E r t a k t ravai l la i t dans la m i n e de c h a r b o n . 

35 . Il r é i t é r a les faits tels qu ' i l les a exposés d a n s sa fo rmule de 

r e q u ê t e . 

36. Le t é m o i n aff i rma qu ' i l s 'é ta i t r e n d u au pos te de c o m m a n d e m e n t 

de la b r igade de g e n d a r m e r i e où un major , ap r è s vérif icat ion de la liste des 

p e r s o n n e s en g a r d e à vue , lui avai t préc isé q u e son fils n 'avai t pas é té 

d é t e n u à la ca se rne . Il avait en o u t r e ass is té à une r éun ion t e n u e d a n s la 

c a se rne et d e m a n d é à nouveau à ce t t e occasion à ê t r e informé du sort de 

son fils. Il s 'é ta i t r e n d u , a c c o m p a g n é des é lus du q u a r t i e r (muhtars), 

A b d u l l a h S a k m (muhtar d u q u a r t i e r de Ye§ilyurt) et O r n e r Yarchmci 

(muhlar du q u a r t i e r de Gaz ipa§a ) , devan t le préfet de § i rnak et lui avait 

p r é s e n t é Abdul lah E r t u r . C e d e r n i e r avait dit au préfet q u e , lors de sa 

g a r d e à vue , il avai t passé une nui t d a n s la m ê m e cellule q u e M e h m e t 

E r t a k . Le préfe t avai t r e m i s u n e l e t t r e aux muhtars et leur avai t di t de 

s ' ad resse r à la d i rec t ion de la s û r e t é . Le fils du t émoin , H a m i t E r t ak , 
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s 'é ta i t r e n d u avec Abdu l l ah Sakin et Abdu l l ah E r t u r à la d i rec t ion de la 

s û r e t é . 

37. Le t é m o i n p r é t e n d i t avoir po r t é p la in te a u p r è s du p a r q u e t de 

§ i rnak ; il ne se r appe la i t pas si le p a r q u e t avait i n t e r rogé Abdul lah E r t u r 

et les a u t r e s pe r sonnes qu ' i l avai t m e n t i o n n é e s d a n s sa p l a in te . Il précisa 

q u e le p r o c u r e u r lui avait fait r e m a r q u e r qu ' i l é ta i t fort p robab le q u e son 

fils é ta i t pa r t i d a n s les m o n t a g n e s . Il avait con t e s t é c e t t e a l légat ion en 

exp l iquan t que M e h m e t avait q u a t r e enfan t s et q u e sa f e m m e éta i t 

encore t rès j e u n e . 

38. Il aff irma q u ' a u cou ran t de l ' année , son fils M e h m e t E r t a k avait 

é té in t e r rogé pa r des policiers . Il ne savait pas pour que l mot i f il avait é t é 

convoqué p a r la police. Il a jou ta q u ' u n de ses fils, M e h m e t Salih E r t ak , 

avai t d i spa ru depu i s 1989 e t qu ' i l avait e n t e n d u d i re qu ' i l avai t rejoint les 

c a m p s du P K K (Par t i des t r ava i l l eu rs du K u r d i s t a n ) . Il ne savait pas s'il 

é ta i t vivant ou m o r t . U n a u t r e de ses fils, M e s u t E r t a k , impl iqué dans un 

incident d 'explos ion, avait é té j u g é et c o n d a m n é à douze a n s 

d ' e m p r i s o n n e m e n t . Le t é m o i n r é p é t a q u e son fils M e h m e t E r t a k , père de 

q u a t r e en fan t s en bas âge , ne faisait q u e « t r ava i l l e r à d ro i t e et à gauche 

pour leur a p p o r t e r du pa in ». Il s ' e x p r i m a ainsi : « C e t enfan t [ M e h m e t ] est 

innocen t . Son frère est pa r t i d a n s les m o n t a g n e s depu i s neu f ans . C 'es t 

p e u t - ê t r e ça q u ' o n lui r ep roche . » 

b) Mu si a la Malay 

39. Le t é m o i n é ta i t préfet de § i rnak en août 1992. Il exp l iqua que le 

18 août 1992 des a f f ron t emen t s ava ien t eu lieu e n t r e les forces de l 'ordre 

et des t e r ro r i s t e s , qui ava ien t déc lenché u n e a t t a q u e . P lus ieurs pe r sonnes 

ava ien t é t é t u é e s p a r ba l les . Les a t t a q u e s vena i en t d e la rég ion où se 

t rouva ien t les mines de c h a r b o n . A la su i te de ces inc iden ts , les forces de 

l 'o rdre , composées de policiers et de g e n d a r m e s , ava ien t effectué des 

pe rqu i s i t ions et p lus d ' u n e cen t a ine de p e r s o n n e s ava ien t é té a r r ê t é e s et 

t r a d u i t e s d e v a n t les i n s t ances j ud i c i a i r e s . U n e p a r t i e d e ces p e r s o n n e s 

ava ien t é té p lacées en g a r d e à vue d a n s les locaux de la d i rec t ion de la 

sû re t é et d ' a u t r e s au cen t r e de d é t e n t i o n de la b r igade de g e n d a r m e r i e . 

Il ind iqua que deux r eg i s t r e s s épa ré s é t a i en t t e n u s . 

40. Le t é m o i n aff i rma avoir r e n c o n t r é dans son b u r e a u u n e p e r s o n n e 

qui lui avait affirmé avoir passé t o u t e u n e nui t d a n s la m ê m e cellule q u e 

M e h m e t E r t ak . Il ne se rappe la i t pas si ce t émo in s 'appela i t Abdul lah 

E r t u g r u l . Il avai t conseil lé à Ismai l E r t a k d ' e m m e n e r ledit t émo in 

ocula i re devan t le p r o c u r e u r de la R é p u b l i q u e . Il avait en o u t r e e n t e n d u 

d ' a u t r e s p e r s o n n e s qui lui ava ien t ind iqué avoir vu M e h m e t E r t a k lors de 

leur g a r d e à vue d a n s les locaux de la d i rec t ion de la s û r e t é . Il affirma 

qu ' I sma i l E r t a k n ' ava i t pas a b a n d o n n é et é ta i t r evenu le voir d a n s son 

b u r e a u à cinq ou six repr i ses , en r é i t é r a n t ses a l l éga t ions . Le t émo in 
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avait écrit u n e l e t t r e confident ie l le à la d i rec t ion g é n é r a l e de la s û r e t é à 

A n k a r a et au m i n i s t è r e de l ' I n t é r i eu r en d e m a n d a n t la n o m i n a t i o n d 'un 

e n q u ê t e u r pour m e n e r des inves t iga t ions . Il ind iqua q u e , p a r la su i t e , il 

avai t e x a m i n é les r eg i s t r e s de g a r d e à vue de la d i rec t ion de la s û r e t é et 

cons t a t é q u e le nom de M e h m e t E r t a k ne figurait pas sur la liste des 

p e r s o n n e s d é t e n u e s . La g e n d a r m e r i e l 'avait in formé o r a l e m e n t q u e 

M e h m e t E r t ak n ' é ta i t pas d é t e n u d a n s ses locaux. Il a jou ta q u ' u n 

e n q u ê t e u r avait é té c h a r g é de l ' e n q u ê t e . Le t émo in avai t é té m u t é 

en février 1993 et n 'ava i t ainsi plus reçu a u c u n e in format ion sur le 

d é r o u l e m e n t de l ' e n q u ê t e . 

c) Sùleyman Ertak 

4 1 . Le t é m o i n t ravai l la i t d a n s les m i n e s de c h a r b o n à l ' époque des 

faits. M e h m e t E r t a k é ta i t son cousin. Lors des inc iden ts s u r v e n u s à 

§ i rnak , il t ravai l la i t clans les mines de c h a r b o n . M e h m e t E r t a k , 

A b d u l m e n a f Kabul et Yusuf E r t a k se t rouva ien t aussi d a n s les m i n e s et 

t rava i l l a ien t d a n s des end ro i t s d i f férents . En ra ison des inc idents ils 

n ' ava ien t pas pu r e t o u r n e r à § i rnak e n t r e le 18 et le 22 aoû t . Ils ava ien t 

é té aver t i s pa r le b u r e a u de la g e n d a r m e r i e s i tué p rès de la mine de ne pas 

q u i t t e r les l ieux. 

42. 11 aff irma que des a f f ron t emen t s ava ien t eu lieu en ville ma i s pas 

du côté des m i n e s . Le t é m o i n ind iqua q u ' a p r è s q u a t r e j o u r s passés d a n s 

les m i n e s , lui et M e h m e t E r t a k , A b d u l m e n a f Kabul et Yusuf E r t a k ava ien t 

suivi la rou t e pr inc ipa le et q u e , pour r e n t r e r à § i rnak , ils ava ien t pr is un 

taxi qui vena i t de Ciz re . Il faisait p r e s q u e nui t . P rès de § i rnak , d a n s la ville 

m ê m e , au point de con t rô le , des policiers en un i fo rme bleu ava ien t a r r ê t é 

le taxi qui les t r a n s p o r t a i t et ava ien t d e m a n d é leurs c a r t e s d ' i den t i t é . 

Aprè s avoir e x a m i n é les pièces d ' i den t i t é d a n s une c a b a n e , ils ava ien t 

d e m a n d é : « L e q u e l d ' e n t r e vous est M e h m e t ? » M e h m e t E r t a k avai t 

r épondu «C ' e s t moi .» Ils l 'avaient e m m e n é avec eux et leur ava ien t 

o r d o n n é de q u i t t e r i m m é d i a t e m e n t les l ieux. Ils é t a i e n t m o n t é s d a n s le 

taxi et é t a i en t r e t o u r n é s chez eux . 

43 . Le t émo in ind iqua qu ' I sma i l E r t a k lui avait d e m a n d é où é ta i t son 

lils et il l'avait informé de l ' incident . Il n 'avait pas été e n t e n d u par 1 r s 
a u t o r i t é s à cet égard . 

d) Ahmet Ertak 

44. Le t é m o i n est le frère de M e h m e t E r t a k . A l ' époque des fai ts , il 

rés idai t à Diya rbak i r . Il préc isa q u e , lors des inc iden t s , il é ta i t à § i rnak 

pour u n e visite à sa famil le . Le 22 aoû t 1992, il avai t q u i t t é la ville avec 

celle-ci. 

45 . Le t é m o i n r e l a t a les inc iden ts su rvenus à § i rnak . Son pè r e et lui-

m ê m e ava ien t é té in formés de l ' a r r e s t a t i o n de son frère d a n s la m a t i n é e 
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du 22 aoû t . Abdul lah E r t u g r u l l eur avait affirmé avoir p a r t a g é u n e cellule 

avec M e h m e t E r t a k lors de sa g a r d e à vue . Abdu l l ah E r t u g r u l l eur avai t 

exp l iqué q u e p lus ieurs p e r s o n n e s é t a i e n t d é t e n u e s au m ê m e endro i t et 

q u e tout le m o n d e avai t les yeux b a n d é s . Il avai t précisé qu ' i l avai t 

soulevé son b a n d e a u et avait ainsi pu voir M e h m e t E r t ak et p a r l e r avec 

lui. Le l e n d e m a i n m a t i n , de bonne h e u r e , Abdu l l ah avai t é té r emis en 

l ibe r té . Le m ê m e j o u r , d a n s l ' après -midi , A b d u l m e n a f Kabu l , Sû l eyman 

E r t a k et Yusuf E r t a k les ava ien t in formés q u ' à l ' issue d 'un contrôle 

d ' i den t i t é au point de cont rô le de Bakimevi à § i rnak , a lors qu ' i ls 

r evena ien t des m i n e s pour r e n t r e r chez eux , les policiers avaient 

e m m e n é M e h m e t E r t a k . 

46. Le t émo in exp l iqua qu ' i l avai t r e n c o n t r é l 'avocat A b d u r r a h i m 

D e m i r et lui avait d e m a n d é d a n s que l les c i r cons tances il avait vu 

M e h m e t E r t a k . Son i n t e r l o c u t e u r lui avait fait la r éponse s u i v a n t e : 

« Q u a n d M e h m e t E r t a k a é té a m e n é d a n s la cel lule , nous é t ions une 

d o u z a i n e ; de t e m p s à a u t r e , ce r t a ins d é t e n u s q u i t t a i e n t la cel lule pour 

u n i n t e r r o g a t o i r e et r evena ien t plus t a r d et cela se r é p é t a i t . M e h m e t 

E r t a k aussi a é té e m m e n é et r a m e n é à p lus ieurs r ep r i ses . Nous avons 

subi des t o r t u r e s . » Le t émo in a jouta à cet é g a r d q u ' A b d u r r a h i m avai t 

affirmé avoir passé sept ou hui t j o u r s d a n s la m ê m e cellule q u e M e h m e t 

E r t a k . Le d e r n i e r j o u r , roué de coups , M e h m e t E r t a k avai t é té j e t é dans la 

cel lule. Il gisai t p a r t e r r e c o m m e s'il é ta i t m o r t . Peu de t e m p s ap rès , il 

avait é té e m m e n é et il ne l 'avait p lus revu. Le t é m o i n aff i rma que son 

pè r e avait o b t e n u les m ê m e s in fo rmat ions d ' A b d u r r a h i m D e m i r . Celui-ci 

lui avai t d i t : « T o n fils é ta i t p r e s q u e mor t q u a n d il a é té r a m e n é la 

d e r n i è r e fois. Son é t a t é ta i t si grave qu ' i l n 'ava i t a u c u n e chance d e 

survivre . » 

47. Le t é m o i n i nd iqua avoir a idé son pè re à r éd ige r la p l a in t e déposée 

a u p r è s du p r o c u r e u r de la R é p u b l i q u e et s ' ê t re r e n d u avec lui à 

l 'associat ion des d ro i t s de l ' h o m m e de Diyarbak i r . Il avait d i s t r ibué des 

r e q u ê t e s aux dé l éga t ions p a r l e m e n t a i r e s qui é t a i en t v e n u e s vis i ter § i rnak . 

e) Abdurrahim Demir 

48. Le t é m o i n déc l a r a exe rce r la profession d 'avocat à Diyarbaki r . Le 

18 aoû t 1992 ( p r e m i e r j o u r des inc iden t s su rvenus à Çi rnak) , il avai t é t é 

a r r ê t é pa r les forces de l 'ordre et é ta i t r e s t é en g a r d e à vue d u r a n t vingt-

neuf j o u r s . Le t é m o i n r a c o n t a q u ' à la su i t e de son a r r e s t a t i o n , il avait é t é 

e m m e n é à la g e n d a r m e r i e et y é ta i t r es té d e u x j o u r s . Envi ron 1 200 

p e r s o n n e s y é t a i en t d é t e n u e s . Le 21 aoû t , des r epen t i s et des ag en t s de la 

sect ion spéciale de la police é t a i en t venus choisir 128 p e r s o n n e s et les 

ava ien t condu i t e s à la d i rec t ion de la s û r e t é de § i rnak . Le t é m o i n affirma 

ê t r e r e s t é d a n s les locaux de la d i rec t ion de la s û r e t é j u s q u ' à la d a t e de sa 

l ibéra t ion , vers le 20 s e p t e m b r e . 
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49. Le d e u x i è m e ou le t ro i s i ème j o u r de sa d é t e n t i o n d a n s les locaux de 

la d i rec t ion de la s û r e t é , le 24 ou le 25 aoû t , M e h m e t E r t a k avait é té 

a m e n é d a n s la salle où le t é m o i n é ta i t d é t e n u . C o m m e il avai t é t é soumis 

à des t o r t u r e s , il ne se rappe la i t plus e x a c t e m e n t combien de j o u r s il avait 

passés avec M e h m e t E r t a k ; p e u t - ê t r e q u a t r e , cinq ou six j o u r s . Le t é m o i n 

ind iqua q u e d a n s u n e salle se t rouva i en t plus de douze d é t e n u s ; il se 

souvenai t des n o m s de c e r t a i n s d ' e n t r e e u x : Nezi r O lcan , Kiyas Sakin , 

§ e y h m u s Sakin, Cela i D e m i r , i b r a h i m S a t a n . 

50. Le t é m o i n exp l iqua que , p e n d a n t l eur i nca rcé ra t ion d a n s les 

locaux de la police, les d é t e n u s furent s y s t é m a t i q u e m e n t soumis à des 

t o r t u r e s . D u r a n t p lus i eu r s j o u r s , on vena i t les c h e r c h e r deux ou trois fois 

d a n s la j o u r n é e , pour les s o u m e t t r e à des t o r t u r e s . Ils ava ien t é t é t r a i t é s 

c o m m e des « a n i m a u x » et avaient souvent é t é obligés de faire leurs 

besoins sous eux . Il déc la ra q u e M e h m e t E r t a k avait aussi subi ce type de 

t r a i t e m e n t . Il avai t é té e m m e n é u n e fois pa r j o u r p e n d a n t une qu inza ine 

de m i n u t e s . U n e fois, le t émo in et M e h m e t E r t ak ava ien t é t é e m m e n é s 

e n s e m b l e , avec deux ou trois a u t r e s p e r s o n n e s d a n s la «sal le de t o r t u r e » . 

A b d u r r a h i m D e m i r exp l iqua qu ' i l avai t pu voir à t r ave r s le b a n d e a u qui 

cachai t ses yeux c o m m e n t on les t o r t u r a i t . Ils é t a i en t dévê tus et soumis à 

la p e n d a i s o n ; ce r t a ins d ' e n t r e eux ava ien t é té é l ec t rocu tés . Ils é t a i en t 

s é v è r e m e n t b a t t u s et a r rosés de j e t s d ' e au froide. Ce jou r - l à , le t é m o i n 

é ta i t r es té s u s p e n d u envi ron u n e h e u r e ; q u a n d il avait q u i t t é la sal le , 

M e h m e t E r t a k é ta i t toujours s u s p e n d u . Il avai t é té r a m e n é d a n s la 

cel lule envi ron dix h e u r e s plus t a rd . Le t émo in d é c l a r a : « Q u a n d M e h m e t 

E r t a k a é t é r a m e n é d a n s la cellule il ne pouvai t pas pa r l e r , il é ta i t m o r t , 

c 'es t -à-dire qu ' i l é ta i t devenu r igide. J e suis sûr à 99 % qu ' i l é ta i t m o r t . 

D e u x , t rois m i n u t e s plus t a rd , ils l 'ont t r a îné d e h o r s en le t e n a n t p a r les 

j a m b e s . U n e de ses c h a u s s u r e s est r e s t é e d a n s la cel lule . Nous ne l 'avons 

plus revu .» Il p réc isa q u e M e h m e t E r t a k m e t t a i t ce t t e c h a u s s u r e sous sa 

t ê t e q u a n d il d o r m a i t sur le bé ton . 

5 1 . Ismai l E r t a k é ta i t venu voir le t é m o i n en pr ison ma i s celui-ci lui 

avait dit qu ' i l p a r l e r a i t ap r è s sa l ibéra t ion . Lo r squ ' î sma i l E r t a k é ta i t 

r evenu le voir à son r e t o u r chez lui, il l 'avait informé que son fils é ta i t 

m o r t lors de la g a r d e à vue . I smai l E r t a k l 'avait t r a i t é de m e n t e u r . 

52. Le t é m o i n ind iqua que le p r o c u r e u r de la R é p u b l i q u e de 

Diya rbak i r avait recueil l i sa dépos i t ion sur l ' incident . D a n s sa dépos i t ion 

il avai t r e la té les faits exposés d e v a n t les dé légués de la C o m m i s s i o n et 

avait s igné le procès-verbal c o n t e n a n t sa dépos i t ion . Il n 'avai t é té 

e n t e n d u pa r a u c u n e a u t r e a u t o r i t é . 

53 . D u r a n t t ou t e sa d é t e n t i o n , il é t a i t r e s t é d a n s la m ê m e cel lule , qui 

por ta i t le n u m é r o 8, avec un b a n d e a u sur les yeux. Il aff irma que M e h m e t 

E r t a k avai t é t é t o r t u r é plus q u e les a u t r e s . Il n ' ava i t pas assez d e forces 

pour p a r l e r et n ' ava i t pu d i scu te r avec le t é m o i n q u ' à l ' a r r ivée de celui-ci 

dans la cel lule. Il lui avait dit q u ' a p r è s son a r r e s t a t i o n , il avait é té condui t 
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d i r e c t e m e n t à la d i rec t ion de la s û r e t é . Le t é m o i n exp l iqua q u ' a p r è s les 

coups qui l eur é t a i e n t infligés, q u e l q u ' u n m e t t a i t u n e p o m m a d e sur les 

ecchymoses , sur leur v isage . U n e de ses d e n t s avai t é té cassée et son 

visage é ta i t enflé. C ' é t a i t d a n s cet é t a t q u e le p r o c u r e u r l 'avait e n t e n d u . 

Celui-ci lui avait d e m a n d é s'il avait é té t o r t u r é et il avait r é p o n d u pa r 

l 'aff i rmative. Le p r o c u r e u r avait r ép l iqué « q u e cela ne ref lé tai t pas la 

vé r i t é , q u e c 'é ta i t l u i -même qui s 'é ta i t causé ce l te en f lu re» . 

54. Le t é m o i n exp l iqua q u e pa r peu r des représa i l les il n 'avai t pas 

por té p la in te à l ' encon t re des policiers qu i lui ava ien t infligé des t o r t u r e s . 

Il aff irma avoir di t la vér i té et avoir r a con t é le m i n i m u m de tou t ce q u e lui-

m ê m e et ses c o d é t e n u s ava ien t subi . Selon lui, les inc iden ts su rvenus à 

§ i rnak ava ien t é té p rovoqués pa r les agen t s de l 'E ta t aux fins de 

r é p r i m e r la popu l a t i on qu i , a n t é r i e u r e m e n t , avait ass is té a u x funérai l les 

de deux m i l i t a n t s du P K K et avait voté p o u r un p a r t i po l i t ique p r o k u r d e , 

le H A D E P . 

f) TahirElç i 

55. Avocat de son é t a t , le t émo in r e p r é s e n t a i t le r e q u é r a n t lors de 

l ' i n t roduc t ion de la r e q u ê t e devan t la C o m m i s s i o n . Il exp l iqua qu'i l 

n ' ava i t pas ass is té le r e q u é r a n t d e v a n t les a u t o r i t é s i n t e r n e s . Il lui avai t 

s e u l e m e n t d o n n é des conseils et r éd igé des l e t t r e s . 

56. Le t é m o i n déc la ra q u ' e n n o v e m b r e 1993, à la su i te de son 

a r r e s t a t i o n , les forces de l 'ordre ava ien t effectué des de scen t e s à son 

cabine t et saisi tous les d o c u m e n t s relat i fs à ses act ivi tés 

profess ionnel les , y compr i s ceux qui conce rna i en t l 'affaire de la 

d i spar i t ion de M e h m e t E r t a k . Il é ta i t r es té en g a r d e à vue d u r a n t vingt 

et un j o u r s d a n s les locaux du c o m m a n d e m e n t de la g e n d a r m e r i e de 

Diyarbak i r , au service des r e n s e i g n e m e n t s de la g e n d a r m e r i e (JITEM). 

57. Le t é m o i n ind iqua qu ' i l n 'ava i t pas pr is les dépos i t ions des t émo ins 

ocula i res m e n t i o n n é s d a n s la p la in te d ' I smai l E r t a k . C e r t a i n s d ' e n t r e eux 

se t rouva ien t en pr ison et ne se s e n t a i e n t pas en sécur i t é , et l u i -même 

avait eu p e u r d 'a l le r recuei l l i r leurs dépos i t ions en pr ison. Plus ta rd , il 

avait r e n c o n t r é A b d u r r a h i m D e m i r qui lui avait aff irmé avoir vu 

M e h m e t E r t a k lors de sa g a r d e à vue . Il déc l a r a qu ' I sma i l E r t a k avait 

r e l a t é t rès b r i è v e m e n t son e n t r e v u e avec A b d u r r a h i m D e m i r . Il ne 

voulai t pas a d m e t t r e q u e son fils pouvai t ê t r e m o r t m ê m e s'il le savait au 

fond de l u i - m ê m e . Le t é m o i n aff i rma à cet éga rd q u e si une p e r s o n n e est 

d é t e n u e depu i s une s e m a i n e et q u ' a u c u n e d e m a n d e visant à p ro longer la 

g a r d e à vue n 'es t p r é s e n t é e au p r o c u r e u r , on peu t ê t r e sûr que sa vie est en 

d a n g e r ou qu ' e l l e est m o r t e . 

58 . Selon T a h i r Elçi, M e h m e t E r t a k est mor t lors de sa ga rde à vue ; 

l u i -même avai t é té t é m o i n de p lus ieurs cas s imi la i res . 
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g) Lèvent Oflaz 

59. Le t émoin é ta i t commis sa i r e du b u r e a u de police de la d i rec t ion de 

la s û r e t é de § i rnak . La nui t du 18 aoû t , il é ta i t au b u r e a u de police. 

Souda in , lui et ses col lègues ava ien t e n t e n d u des coups de feu p r o v e n a n t 

du centre-vi l le . Ils ava ien t é té in formés pa r rad io que des t e r ro r i s t e s 

avaient a t t a q u é § i rnak . Ils avaient pr is leurs p r écau t i ons pour se 

p r o t é g e r . Le t émo in exp l iqua qu ' i l ne faisait pas pa r t i e de l ' équipe qu i 

avai t p rocédé a u x a r r e s t a t i o n s . Son t rava i l consis ta i t à p r o t é g e r les 

b â t i m e n t s publ ics . Lors des inc iden ts , d u r a n t q u a t r e ou c inq j o u r s , il 

n 'ava i t pas q u i t t é le b u r e a u de police. 

60. Le t é m o i n e x a m i n a le procès-verbal é tabl i le 23 aoû t 1992 selon 

lequel , à la su i te des a f f ron t emen t s s u r v e n u s e n t r e le 18 et le 21 aoû t , des 

pe rqu i s i t ions ava ien t é té effectuées d a n s les maisons du centre-vi l le et 

a u c u n e doui l le n 'ava i t é té t rouvée . Il r e c o n n u t q u e ce d o c u m e n t por ta i t 

sa s i g n a t u r e . C o n t r a i r e m e n t à ses a f f i rmat ions a n t é r i e u r e s , il a d m i t qu ' i l 

faisait p a r t i e de l ' équipe qui avai t pe rqu i s i t i onné les ma i sons . 

h) Kemal Eryaman 

6 1 . A l ' époque des faits, le t émo in é ta i t d i r e c t e u r de la ma i son d ' a r r ê t 

d 'Elazig . Il i nd iqua qu ' i l exis ta i t un reg i s t r e des d é t e n u s et auss i des 

v is i teurs . Les n o m s de § e y h m u s Sakin, Kiyas Sakin et E m i n Kabu l lui 

s emb la i en t famil iers mais il fut incapable de d o n n e r u n e r éponse préc ise . 

62. Le t é m o i n décrivit la m a n i è r e don t é t a i en t t enus les r eg i s t r e s , sur 

lesquels t o u t e i n fo rma t ion é ta i t n o t é e : le mo t i f d e la d é t e n t i o n , la 

p e r s o n n e ou l ' au to r i t é qui ad ressa i t le d é t e n u ou le c o n d a m n é à la ma i son 

d ' a r r ê t . Il aff i rma qu' i l n 'y avait d a n s les r eg i s t r e s a u c u n e ind ica t ion sur la 

g a r d e à vue . 

63 . Le t é m o i n aff irma q u ' à la sui te des inc iden ts su rvenus à § i r n a k 

e n t r e le 18 et le 20 aoû t , p lus ieurs d é t e n u s ava ien t é té condui t s à 

la ma i son d ' a r r ê t d 'Elazig . 

i) Serdar Çevirme 

64. Le t é m o i n é ta i t , à l ' époque des fai ts , le chef de la b r igade des 

i n t e r r o g a t o i r e s et des r e n s e i g n e m e n t s de la sect ion a n t i t e r r o r i s t e de la 

d i rec t ion de la s û r e t é de Çirnak. Il décrivi t ses fonctions a i n s i : il é ta i t 

dans l ' équipe qu i p rocéda i t à l ' a r r e s t a t i on et à l ' i n t e r roga to i r e des 

p e r s o n n e s soupçonnées d 'ac t iv i tés t e r r o r i s t e s . 

65 . Le t émo in déc l a r a que les « inc iden t s d ' a o û t » ava ien t d é b u t é la 

nui t du 15 aoû t . Des t i rs p r o v e n a n t d ' a r m e s lourdes vena i en t de t ou t e s 

p a r t s . D e u x policiers , don t un m e m b r e des «forces d ' i n t e r v e n t i o n 

r a p i d e » , et deux ou trois soldats de la g e n d a r m e r i e du dis t r ic t ava ien t 

é té t ués . 
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66. Q u a n t à l ' expl ica t ion, selon les r eg i s t r e s , du p l a c e m e n t en ga rde à 

vue de 80 p e r s o n n e s , fin aoû t , au c e n t r e de d é t e n t i o n de la d i rec t ion de la 

s û r e t é , le t é m o i n exp l iqua que les inc iden ts d u mois d ' aoû t é t a i en t des 

c i r cons tances e x t r a o r d i n a i r e s ; à son avis, l eu r g a r d e à vue avai t d u ré 

q u a r a n t e - h u i t h e u r e s . 

67. Le t é m o i n ne se r appe la i t pas si t ou t e s les p e r s o n n e s a p p r é h e n d é e s 

ava ien t é té e m m e n é e s à la b r igade de g e n d a r m e r i e ou d i r e c t e m e n t à la 

d i rec t ion de la s û r e t é . Selon les ins t ruc t ions , elles deva ien t ê t r e p lacées 

en g a r d e à vue d a n s les locaux de la b r igade de g e n d a r m e r i e mais q u a n d 

il s 'agissai t de deux ou trois p e r s o n n e s , elles é t a i e n t i nca rcé rée s dans les 

locaux de la d i rec t ion de la s û r e t é . La d i rec t ion de la s û r e t é avai t accueilli 

d a n s lesdits locaux, au sous-sol, des médec ins , des in f i rmières et q u e l q u e s 

famil les en vue de les p ro t ége r . Il r e c o n n u t q u e , le 21 aoû t , 57 pe r sonnes 

imp l iquées d a n s les inc iden ts ava ien t é té e m m e n é e s de la b r igade de 

g e n d a r m e r i e . Q u a n t à un a u t r e g r o u p e de 22 p e r s o n n e s e m m e n é e s le 

l e n d e m a i n et 12 a u t r e s le 24 aoû t , il ne fut pas en m e s u r e de dire 

p r é c i s é m e n t d 'où elles é t a i en t venues . Il déc la ra q u ' à ce t t e époque c 'é tai t 

le chaos . 

68 . M a l g r é ses cons t a t a t i ons a n t é r i e u r e s , il a d m i t que d a n s des cas où 

23 p e r s o n n e s r e s t a i e n t en g a r d e à vue p e n d a n t plus de vingt j o u r s pour 

ê t r e i n t e r r o g é e s , la d i rec t ion de la s û r e t é les plaçai t d a n s la g r a n d e salle. 

Il p réc isa qu ' i l avait dû faire face à ce g e n r e de s i tua t ion à deux repr ises 

lorsqu ' i l é ta i t en fonc t ion : au mois d ' aoû t et le 21 m a r s . Il i nd iqua que les 

cel lules , la g r a n d e salle, la salle des i n t e r r o g a t o i r e s et la chauffer ie , ainsi 

que les to i le t t es et u n e pe t i t e pièce p o u r faire du thé , se t rouva ien t au 

sous-sol. 

69. Le t é m o i n a d m i t avoir pa r t i c ipé aux i n t e r r o g a t o i r e s d a n s le cadre 

de l ' enquê te sur les inc iden ts du 18 aoû t . Il i nd iqua que sa br igade ne 

t ena i t pas de r eg i s t r e s décr ivan t q u a n d et p a r qui é ta i t i n t e r rogé tel 

d é t e n u . Les r eg i s t r e s i n t e r n e s de la b r igade c o n t e n a i e n t des notes 

s ignées pa r l ' agent qui les avaient é t a b l i e s ; ces no tes n ' é t a i en t pas 

versées aux reg i s t r e s officiels. 

70. L ' e n q u ê t e ouver te au sein de sa b r igade s 'é ta i t dé rou l ée a ins i : lui 

et ses col lègues ava ien t e x a m i n é les r eg i s t r e s ; le n o m de M e h m e t E r t ak ne 

s'y t rouva i t pas . Ils avaient cont rô lé ses a n t é c é d e n t s . Ils ava ien t m e n é des 

inves t iga t ions p o u r t rouver quel le équ ipe l 'avait a r r ê t é et auss i c o m m e n t 

il avait é té a p p r é h e n d é . Mais ces r e che rches n ' ava ien t abou t i à r ien . 

71. Le t é m o i n i nd iqua qu ' i l n ' é t a i t pas p r é s e n t en p e r m a n e n c e dans les 

locaux de la d i rec t ion de la s û r e t é . D u r a n t son absence , l ' agent de 

p e r m a n e n c e t ena i t les r eg i s t r es . Selon lui, il é ta i t imposs ib le que ne soit 

pas inscri t sur le r eg i s t r e le n o m d ' une p e r s o n n e p lacée en g a r d e à vue et, à 

cet éga rd , les policiers suivaient des i n s t ruc t ions , verba les et écr i tes , assez 

r igoureuses . Il aff irma q u ' u n r a p p o r t de g a r d e à vue é ta i t envoyé 

q u o t i d i e n n e m e n t au chef de sect ion. Le t é m o i n ne pu t d o n n e r de réponse 
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préc ise q u a n t au fait q u e le nom d ' E m i n Kabu l , qu i avai t é té t r ans f é r é à la 

pr ison d 'Elazig , ne figurait pas sur les r eg i s t r e s de g a r d e à vue . Toutefo is , 

ce n o m lui pa ra i s sa i t famil ier . 

72. Le t é m o i n ind iqua ne pas pouvoir a p p o r t e r d ' expl ica t ion logique au 

fait q u e six p e r s o n n e s ava ien t déc la ré avoir vu M e h m e t E r t a k lors de sa 

g a r d e à vue et que le nom de ce d e r n i e r ne figurait sur a u c u n r eg i s t r e . 

73. Le t émo in a d m i t q u e le point de cont rô le de la d i rec t ion des mines se 

t rouvai t à l ' en t r ée de la ville. C ' é t a i e n t les a g e n t s des «forces d ' i n t e rven t ion 

r a p i d e » et des services de r e n s e i g n e m e n t s et de p réven t ion de la 

c o n t r e b a n d e qu i y effectuaient des cont rô les et , lorsqu ' i ls p rocéda i en t à 

u n e a r r e s t a t i o n , ils e m m e n a i e n t les suspec t s à la sect ion conce rnée de la 

d i rec t ion de la s û r e t é . Il i nd iqua q u e ces ag en t s t e n a i e n t aussi des 

r eg i s t r e s de g a r d e à vue mais qu ' i l n 'y avait pas de cellules p révues p o u r 

les p e r s o n n e s en g a r d e à vue d a n s leur sect ion. Q u a n t à la cou leur de leurs 

un i fo rmes , le t é m o i n déc l a r a q u ' à l ' époque des faits ils p o r t a i e n t des 

un i fo rmes ver t s qui ava ien t é té u l t é r i e u r e m e n t r emp lacés pa r des 

un i fo rmes b l e u s ; c e p e n d a n t , il lui fut impossible de p réc i se r la d a t e du 

c h a n g e m e n t de cou leur des un i fo rmes . Le t é m o i n aff i rma que les ag en t s 

des «forces d ' i n t e rven t ion r a p i d e » e m m e n a i e n t les p e r s o n n e s 

soupçonnées d 'ac t iv i tés t e r ro r i s t e s à la d i rec t ion de la s û r e t é . 

j) Osman Gunaydin 

74. Le t é m o i n é ta i t préfet adjoint à § t rnak à l ' époque des fai ts . Il 

p rés ida i t , au nom du préfe t , le conseil a d m i n i s t r a t i f de § t rnak qu i avait 

r e n d u le 11 n o v e m b r e 1993 une décision d ' a b a n d o n des pour su i t e s à 

l 'égard des fonc t ionna i res de police de la d i rec t ion de la s û r e t é . 

75. Le t é m o i n ne se souvenai t pas des c i rcons tances pa r t i cu l i è re s de 

l 'affaire et fut incapab le d ' exp l ique r pour que l mot i f le déli t figurant sur 

le d o c u m e n t c o n t e n u d a n s le r a p p o r t d ' e n q u ê t e avai t é té s i tué à la d a t e du 

16 s e p t e m b r e 1992 alors que les inc iden ts ava ien t eu lieu le 18 aoû t 1992. 

Il déc l a r a q u e l ' e n q u ê t e u r cha rgé des inves t iga t ions é ta i t u n i n s p e c t e u r de 

police c o m p é t e n t en la m a t i è r e , et ind iqua que celui-ci avait e n t e n d u 

q u a t r e t émo ins qu i ava ien t tous con t red i t les a l léga t ions d ' I smai l E r t ak . 

Il exp l iqua q u e le conseil a d m i n i s t r a t i f n 'ava i t pas j u g é o p p o r t u n de 

d e m a n d e r des inves t iga t ions c o m p l é m e n t a i r e s . Il p réc i sa que la décision, 

conf i rmée p a r le Consei l d 'E t a t , avai t é té r e n d u e à l ' u n a n i m i t é . 

k) YahyaBal 

76. Le t émo in é ta i t i n s p e c t e u r de police au conseil d ' inspec t ion de la 

police et e n q u ê t e u r d a n s le c ad re de la p r é s e n t e affaire. Il a d m i t q u e la 

l e t t r e du préfe t , en d a t e du 4 n o v e m b r e 1992, faisant é t a t des a l léga t ions 

d ' i smai l E r t a k et d 'un d é p u t é , cons t i tua i t le d o c u m e n t pr inc ipa l de 

l ' e n q u ê t e . P e n d a n t l ' inves t igat ion qu' i l avai t m e n é e , il n 'ava i t pas eu 
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conna i s sance de la p la in te ad res sée pa r î sma i l E r t a k au p a r q u e t le 2 octobre 

1992, dans laque l le il m e n t i o n n a i t les n o m s des p e r s o n n e s qu i i nd iqua ien t 

avoir vu M e h m e t E r t a k lors de la g a r d e à vue . Il aff i rma ne pas avoir é té 

informé q u ' u n des t é m o i n s , Abdu l l ah E r t u r , avai t ind iqué a n t é r i e u r e m e n t 

au préfet de § i r n a k qu ' i l avait vu M e h m e t E r t a k lors de sa g a r d e à vue dans 

les locaux de la d i rec t ion de la s û r e t é . Il r e c o n n u t q u e si on lui avait 

c o m m u n i q u é ce t t e in fo rmat ion , au vu des con t rad ic t ions e n t r e les 

dépos i t ions , il a u r a i t p rocédé à u n e a u t r e aud i t i on pour clarifier les faits. 

77. Le t é m o i n déc l a r a avoir sollicité, p a r l e t t r e s ad re s sée s les 13 et 

18 j a n v i e r et 3 m a r s 1993 à la d i rec t ion de la s û r e t é de § i rnak , une 

commiss ion roga to i r e lui p e r m e t t a n t d ' e n t e n d r e I smai l E r t a k . Selon u n 

procès-verbal é tab l i p a r les a g e n t s d e police de la s û r e t é de Çirnak le 

25 m a r s 1993 et p o r t a n t les s i g n a t u r e s de q u a t r e pol ic iers , don t Se rda r 

Ç e v i r m e et l 'élu de q u a r t i e r O r n e r Yard imc i , î smai l E r t a k avait 

d é m é n a g é à Silopi et les au to r i t é s n ' ava ien t pas pu t rouve r son adresse . Il 

ne d e m a n d a pas aux a u t r e s t é m o i n s p o r t a n t le m ê m e n o m de famille s'ils 

sava ien t où vivait I smai l E r t a k . Le t émo in aff i rma q u e le fait d ' e n t e n d r e le 

p l a ignan t au d é b u t de l ' e n q u ê t e pouvai t a ide r l ' e n q u ê t e u r à o r i e n t e r ses 

inves t iga t ions . 

78. Le t é m o i n aff irma s 'ê t re r e n d u sur les l ieux et avoir e n t e n d u les 

t émo ins d a n s une pièce de la d i rec t ion de la s û r e t é de Çirnak. C ' é t a i t la 

police locale qu i é ta i t al lée les c h e r c h e r à l eu r domici le et les avait a m e n é s 

devan t lui, et ils ava ien t déposé sous s e r m e n t . Il préc isa que lors de son 

e n q u ê t e il n ' ava i t pas pr is con tac t avec le p r o c u r e u r de la R é p u b l i q u e et 

avait m e n é ses inves t iga t ions u n i q u e m e n t en se ba san t sur le doss ier qui 

lui avai t é té t r a n s m i s . 

1) Autres témoins 

79. La C o m m i s s i o n convoqua en o u t r e les t émo ins su ivan ts , qu i ne 

c o m p a r u r e n t pas : 

- A h m e t B e r k e , p r o c u r e u r de la R é p u b l i q u e de Çirnak, qu i avait r endu 

l ' o rdonnance d ' i n c o m p é t e n c e ratione materiae le 21 ju i l le t 1993, 

- § e y h m u s Sakin, Kiyas Sakin et E m i n K a b u l , qui hab i t a i en t le m ê m e 

q u a r t i e r que le r e q u é r a n t et lui ava ien t i nd iqué qu ' i ls ava ien t vu M e h m e t 

E r t a k lors de l eu r g a r d e à vue. 

C. A p p r é c i a t i o n d e s p r e u v e s e t c o n s t a t a t i o n s e f f e c t u é e s p a r la 
C o m m i s s i o n 

80. La C o m m i s s i o n a a b o r d é sa t âche en l ' absence d ' e x a m e n jud ic ia i r e 

ou d ' e n q u ê t e i n d é p e n d a n t e approfondie au p lan i n t e r n e sur les faits en 

ques t ion . Ce fa isant , elle s 'est l ivrée à l ' appréc ia t ion des é l é m e n t s écr i ts 

et o r a u x don t elle d isposai t c o m p t e t e n u n o t a m m e n t du c o m p o r t e m e n t 
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des t é m o i n s e n t e n d u s p a r les dé l égués à A n k a r a et de la nécess i té de 

fonder ses conclusions sur un faisceau d ' ind ices , ou de p r é s o m p t i o n s non 

ré fu tées , su f f i samment graves , préc is e t conco rdan t s . Ses c o n s t a t a t i o n s 

peuven t se r é s u m e r c o m m e suit . 

1. Les opérations menées dans §irnak à la suite des incidents survenus du 18 au 

20 août 1992 

8 1 . La C o m m i s s i o n note qu ' i l n 'es t pas con te s t é que des a f f r o n t e m e n t s 

ont eu lieu dans § i rnak du 18 au 20 aoû t 1992. Elle relève à cet éga rd q u e 

S e r d a r Ç e v i r m e , le chef de la sect ion des i n t e r roga to i r e s et des 

r e n s e i g n e m e n t s de la sect ion a n t i t e r r o r i s t e de la s û r e t é , a déc la ré q u e les 

inc iden ts ava ien t d é b u t é le 15 aoû t . Les é l é m e n t s de p reuve p rodu i t s à 

p a r t i r des d o c u m e n t s et des dépos i t ions o ra les des t é m o i n s sont pour 

l ' essent ie l c o h é r e n t s q u a n t au d é r o u l e m e n t g é n é r a l des opé ra t i ons 

m e n é e s à la su i te des inc idents su rvenus à ce t t e pé r iode . Aprè s ces 

inc iden ts , les forces de l 'o rdre , composées de policiers et de g e n d a r m e s , 

condu i s i r en t u n e pe rqu i s i t i on d a n s la ville au cours de laque l le plus d ' u n e 

c e n t a i n e de p e r s o n n e s , e n t r e a u t r e s Abdu l l ah E r t u r , A b d u r r a h i m D e m i r , 

A h m e t K a p l a n , Ktyas Sakin , § e y h m u s Sakin , Nezi r O lcan , Cela i D e m i r , 

î b r a h i m S a t a n et E m i n Kabu l , furent a r r ê t é e s . P lus ieurs p e r s o n n e s 

a p p r é h e n d é e s furent e m m e n é e s à la b r igade de g e n d a r m e r i e , d ' a u t r e s 

furent d é t e n u e s à la d i rec t ion de la s û r e t é . Des con t rô les d ' i den t i t é furent 

effectués à l ' en t r ée de la ville et les p e r s o n n e s soupçonnées d 'ac t iv i tés 

t e r ro r i s t e s furent e m m e n é e s pa r les a g e n t s des «forces d ' i n t e rven t i on 

rap ide » (çevik kuvvet) d i r e c t e m e n t à la d i rec t ion de la s û r e t é . 

2. L'arrestation alléguée de Mehmet Ertak,fils du requérant 

82. La Commiss ion es t ime que , pour ce qui concerne l ' a r res ta t ion de 

M e h m e t Er t ak , la déposi t ion orale de Sû leyman Er t ak devant les dé légués 

est conforme aux a l légat ions du r e q u é r a n t . Elle note à cet égard que 

Sû leyman Er tak confirme q u ' a u point de cont rô le , des policiers en uni forme 

bleu ont a r r ê t é le taxi dans lequel il se t rouvai t , a ccompagné de M e h m e t 

E r t ak , A b d u l m e n a f Kabul , Yusuf E r t ak et, après avoir contrôlé leurs pièces 

d ' iden t i t é , ont e m m e n é M e h m e t E r t ak avec eux. Après e x a m e n du dossier 

d ' e n q u ê t e et de la déposi t ion orale de l ' e n q u ê t e u r Yahya Bal devant les 

dé légués , la Commiss ion cons ta te que Sû leyman Er tak , dans sa déposi t ion 

du 13 j anv ie r 1993 recueill ie par l ' enquê teur , indique q u e les policiers leur 

ont r endu leurs pièces d ' ident i té après les avoir contrôlées et que M e h m e t 

E r t a k les a qu i t t é s pour faire des courses . U n e déposi t ion dans le m ê m e sens 

a é té faite le 12 janvier 1993 pa r Yusuf Er t ak . 

83 . La C o m m i s s i o n relève qu ' i l ressor t des d o c u m e n t s versés au 

doss ier é tabl i pa r l ' e n q u ê t e u r q u e S û l e y m a n Er t ak , A b d u l m e n a f Kabu l , 

Yusuf E r t a k et Abdu l l ah E r t u r ont é té convoqués pa r la police à la 
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d i rec t ion de la s û r e t é de § i rnak et ont déposé devan t l ' e n q u ê t e u r en 

p ré sence d ' un a g e n t de police qu i m e t t a i t pa r écrit leurs dépos i t ions . A 

cet éga rd , la C o m m i s s i o n est f rappée p a r la fo rme s t é réo typée et le 

con tenu g l o b a l e m e n t s imi la i re des dépos i t ions de S û l e y m a n E r t a k et 

Yusuf E r t a k . Elle cons t a t e que les fonc t ionna i res de police e n t e n d u s par 

les dé légués on t aff irmé que des con t rô les é t a i en t effectués pa r les forces 

de l 'ordre au point de con t rô le , c o m m e l'a décr i t S û l e y m a n E r t a k . Q u a n t à 

la cou leur des un i fo rmes des policiers, S e r d a r Ç e v i r m e a ind iqué que les 

a g e n t s des «forces d ' i n t e rven t ion r a p i d e » se t rouva i en t au point de 

cont rô le et a mis l 'accent sur le fait q u ' à l ' époque des faits ils p o r t a i e n t 

des un i fo rmes ve r t s . Sans préc iser de d a t e , il a a jouté q u e ces d e r n i e r s 

on t a c t u e l l e m e n t des un i fo rmes b leus . 

84. La C o m m i s s i o n relève que les fonc t ionnai res de police qu i ont 

t é m o i g n é devan t les dé l égués r econna i s sen t q u ' à la su i te des inc iden ts 

ayant causé la m o r t de deux policiers et de deux so lda ts , p lus ieurs 

équ ipes des forces de l 'o rdre ava ien t p rocédé à des a r r e s t a t i o n s dans la 

ville. Plus d ' u n e c e n t a i n e de pe r sonnes ava ien t é té p lacées en g a r d e à vue 

et il y avait u n e a m b i a n c e c h a o t i q u e . S e r d a r Ç e v i r m e déc la re que les 

«forces d ' i n t e rven t i on r a p i d e » ef fec tuaient des con t rô les à l ' en t r ée de la 

ville et n ' e m m e n a i e n t pas les suspec t s d i r e c t e m e n t à la d i rec t ion de la 

s û r e t é . Il affirme que des r eg i s t r e s s épa ré s é t a i en t t e n u s à la d i rec t ion d e 

la s û r e t é . Toutefo is , la C o m m i s s i o n relève q u ' à un s t ade u l t é r i e u r de sa 

dépos i t ion , S e r d a r Ç e v i r m e reconna î t q u e les p e r s o n n e s a r r ê t é e s lors des 

cont rô les d ' i den t i t é pa r lesdi ts a g e n t s sont e m m e n é e s d i r e c t e m e n t à la 

s û r e t é . 

85. Q u a n t à la t enue des r eg i s t r e s de g a r d e à vue , le nom d 'Emin 

K a b u l ne figure pas sur les reg i s t res et S e r d a r Ç e v i r m e n ' a p p o r t e à cet 

é g a r d a u c u n e expl ica t ion. La C o m m i s s i o n note q u e sur ce point , les 

déc l a ra t ions de ce t é m o i n m a n q u e n t de précis ion et de c l a r t é . Elle 

cons t a t e en o u t r e q u e le G o u v e r n e m e n t n ' a pas p rodui t les copies des 

r eg i s t r e s de g a r d e à vue de la b r igade et de la g e n d a r m e r i e rég iona le , 

m a l g r é des d e m a n d e s expl ic i tes . 

86. A b d u r r a h i m D e m i r ind ique q u e le 24 ou le 25 aoû t , M e h m e t E r t a k 

a é té a m e n é d a n s la salle de d é t e n t i o n où l u i -même se t rouvai t et qu ' i l a 

passé cinq ou six jours avec lui. Il r e l a t e de façon dé ta i l l ée les 

c i r cons tances d a n s lesquel les ils ont é té d é t e n u s à la d i rec t ion de la 

s û r e t é et la conversa t ion qu ' i l a eue avec M e h m e t E r t a k . Les précis ions 

d o n n é e s p a r A b d u r r a h i m Demi r , n o t a m m e n t q u a n t au fait que les 

d é t e n u s ava ien t les yeux b a n d é s lors de la g a r d e à vue , ainsi q u ' à la 

descr ip t ion et à l ' e m p l a c e m e n t de la salle de d é t e n t i o n , concorden t avec 

la vers ion des faits exposée p a r S e r d a r Ç e v i r m e . La dépos i t ion 

d ' A b d u r r a h i m D e m i r co r robore les réci ts faits pa r le r e q u é r a n t et son fils 

A h m e t E r t a k aux dé légués . La C o m m i s s i o n relève en ou t r e 

q u ' A b d u r r a h i m D e m i r a soul igné qu' i l avai t déposé devan t le p rocu reu r , 
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à qui il avait d o n n é la m ê m e vers ion des faits q u ' a u x dé l égués , et qu ' i l 

avait s igné sa dépos i t ion . Elle r e g r e t t e q u e celle-ci ne figure pas d a n s les 

d o c u m e n t s du dossier cons t i tué pa r l ' e n q u ê t e u r . 

87. Le préfet de § i rnak à l ' époque des faits, M u s t a f a Malay , a r econnu 

dans sa dépos i t ion ora le q u e le r e q u é r a n t é ta i t venu le voir p lus ieurs fois 

en a l l é g u a n t q u e son fils M e h m e t E r t a k avait d i spa ru ap rè s sa g a r d e à vue , 

et qu ' i l avai t e n t e n d u un t é m o i n ocula i re qu i avai t conf i rmé avoir vu 

M e h m e t E r t a k d a n s les locaux de la s û r e t é . La C o m m i s s i o n relève q u e la 

dépos i t ion d 'Abdul l ah E r t u r , recueil l ie pa r l ' e n q u ê t e u r , con t r ed i t le réci t 

du r e q u é r a n t ainsi q u e son t é m o i g n a g e devan t le p ré fe t . Sou l ignan t q u e le 

préfe t , j u g e a n t la dépos i t ion du t é m o i n ocula i re su f f i s amment c réd ib le , a 

d e m a n d é q u e des inves t iga t ions soient m e n é e s sur l 'affaire, elle privilégie 

la version d o n n é e pa r le r e q u é r a n t et M u s t a f a M a l a y aux dé l égués 

c o n c e r n a n t les a f f i rmat ions d 'Abdul l ah E r t u r ; elle conclut q u e l 'absence 

du n o m de M e h m e t E r t a k sur les r eg i s t r e s de g a r d e à vue de la d i rec t ion 

de la s û r e t é ne p rouve pas en soi q u e celui-ci n ' a pas é t é placé en g a r d e à 

vue et a d m e t les t é m o i g n a g e s de S û l e y m a n E r t a k , du r e q u é r a n t , d ' A h m e t 

E r t ak , d ' A b d u r r a h i m D e m i r et de M u s t a f a Malay , q u e les dé l égués ont 

j u g é s crédibles et conva incan t s . 

3. La détention et le sort de Mehmet Ertak 

88. La C o m m i s s i o n c o n s t a t e q u ' u n avocat , A b d u r r a h i m D e m i r , cité 

c o m m e t é m o i n ocula i re p a r le r e q u é r a n t d a n s sa p la in te déposée au 

p a r q u e t de § i rnak le 2 oc tobre 1992, déc la re d a n s sa dépos i t ion ora le 

devan t les dé l égués q u e , le 24 ou le 25 aoû t 1992, M e h m e t E r t a k a é t é 

a m e n é d a n s la salle où l u i -même é ta i t d é t e n u . Il n o m m e ce r t a ines 

p e r s o n n e s qui se t rouva ien t à cet endro i t . Les n o m s de ces p e r s o n n e s 

figurent su r les r eg i s t r e s de g a r d e à vue de la sec t ion a n t i t e r r o r i s t e de 

la d i rec t ion de la s û r e t é . A b d u r r a h i m D e m i r précise d ' une m a n i è r e 

dé ta i l l ée les c i rcons tances d a n s lesquel les l u i - m ê m e et d ' a u t r e s d é t e n u s 

ont é té a r r ê t é s et les condi t ions de leur g a r d e à vue . A b d u r r a h i m D e m i r 

soul igne q u ' à la su i te de la p la in te péna le d ' î sma i l E r t a k , l u i -même a é té 

e n t e n d u pa r le p r o c u r e u r de la R é p u b l i q u e de Diya rbak i r et a 

m e n t i o n n é d a n s sa dépos i t ion les n o m s de c e r t a i n e s p e r s o n n e s qu i 

é t a i en t d é t e n u e s au m ê m e endro i t q u e lui. S 'ag issant des condi t ions de 

leur g a r d e à vue , A b d u r r a h i m D e m i r fait u n e desc r ip t ion dé ta i l l ée des 

t r a i t e m e n t s qu ' i l s a u r a i e n t subis lors de l ' i n t e r r o g a t o i r e : ils é t a i en t 

dévê tus et soumis à la penda i son , s é v è r e m e n t b a t t u s et a r rosés de j e t s 

d ' eau froide. Il aff irme q u ' à u n e occasion, l u i -même et deux ou trois 

d é t e n u s ont é té e m m e n é s ensemble à la «sa l le de t o r t u r e » . M e h m e t 

E r t a k é ta i t p a r m i eux . Il a é té dévê tu et s u s p e n d u c o m m e lui. Pour 

a u t a n t qu ' i l ait pu en j u g e r , l u i -même avait subi des sévices p e n d a n t 

u n e h e u r e , et c 'est s e u l e m e n t dix h e u r e s ap rè s q u e M e h m e t E r t a k 
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avait é té r a m e n é . Il fait la déc l a r a t i on s u i v a n t e : « Q u a n d M e h m e t Er tak 

a é té r a m e n é d a n s la cel lule , il ne pouvai t pas pa r l e r , il é t a i t m o r t , c 'est-

à-dire qu ' i l é ta i t devenu r ig ide . J e suis sûr à 99 % qu ' i l é ta i t m o r t . Deux , 

t rois m i n u t e s plus t a rd , ils l 'ont t r a î n é dehor s en le t e n a n t pa r les 

j a m b e s . U n e de ses c h a u s s u r e s est r e s t ée d a n s la cel lu le . Nous ne 

l 'avons plus revu. » 

89. La C o m m i s s i o n r e g r e t t e q u e le G o u v e r n e m e n t n 'a i t pas fourni le 

doss ier de l ' e n q u ê t e ouve r t e p a r le p a r q u e t de § i rnak à la sui te de la 

p l a in t e p é n a l e du r e q u é r a n t en d a t e du 2 n o v e m b r e 1992 et q u e le 

p r o c u r e u r A h m e t Berke n 'a i t pas c o m p a r u devan t les dé l égués . Il 

ressor t des é l é m e n t s du doss ier cons t i tué par l ' e n q u ê t e u r Yahya Bal 

q u e celui-ci n ' a pas e n t e n d u A b d u r r a h i m D e m i r en t an t q u e t émoin 

ocula i re . 

90. La C o m m i s s i o n relève q u e tou tes les desc r ip t ions fai tes pa r 

A b d u r r a h i m D e m i r c o n c e r n a n t les l ieux de d é t e n t i o n et d ' i n t e r r o g a t o i r e 

co r robo ren t la vers ion d o n n é e à cet éga rd pa r S e r d a r Ç e v i r m e . C e d e r n i e r 

r econna î t en ou t r e qu' i l y avai t u n e a m b i a n c e c h a o t i q u e lors des inc idents 

s u r v e n u s e n t r e les 15 et 18 aoû t et q u e des c e n t a i n e s de p e r s o n n e s avaient 

é té p lacées en g a r d e à vue . P a r a i l leurs , la C o m m i s s i o n no te q u e le préfet 

de § i rnak , lors de son aud i t ion devan t les dé légués , r econna î t avoir 

r e n c o n t r é d a n s son b u r e a u des p e r s o n n e s af f i rmant avoir vu M e h m e t 

E r t a k lors de la g a r d e à v u e ; il a d m e t n o t a m m e n t avoir e n t e n d u un 

t é m o i n ocu la i re . 

91 . La C o m m i s s i o n re lève q u ' à t o u t e s les ques t i ons posées p a r les 

d é l é g u é s e t les r e p r é s e n t a n t s des pa r t i e s , A b d u r r a h i m D e m i r a donné 

des r éponses précises et dé ta i l l ées , en pa r t i cu l i e r sur les sévices subis lors 

des i n t e r roga to i r e s , et qu ' i l a affirmé avec ins i s tance et à p lus ieurs 

repr i ses q u e M e h m e t E r t a k é ta i t mor t q u a n d il avait é té « j e t é » d a n s la 

cel lule . En c o n s é q u e n c e , elle cons idère c o m m e plaus ib le son t é m o i g n a g e 

selon lequel il a vu M e h m e t E r t a k « mor t » d a n s les locaux de la d i rec t ion 

de la s û r e t é . 

4. L'enquête sur la disparition alléguée de Mehmet Ertak 

92. La C o m m i s s i o n a c o n s t a t é q u e le r e q u é r a n t avai t ad res sé des 

d e m a n d e s et posé des q u e s t i o n s au p r o c u r e u r de la R é p u b l i q u e de 

§ i rnak ainsi q u ' a u préfet de § i rnak c o n c e r n a n t la d i spa r i t ion de 

M e h m e t E r t a k . Q u a n t à l ' i ndépendance des o r g a n e s d ' e n q u ê t e qui , à 

la su i te de la d e m a n d e écr i te ad re s sée le 4 n o v e m b r e 1992 par le 

préfet de § i rnak à la d i r ec t ion g é n é r a l e de la s û r e t é , ont m e n é les 

inves t iga t ions p r é l i m i n a i r e s ayant abou t i à une décision de 

c l a s s e m e n t , la C o m m i s s i o n observe qu ' i ls é t a i en t composés d 'un 

e n q u ê t e u r et des m e m b r e s du conseil a d m i n i s t r a t i f du d é p a r t e m e n t 

de § i rnak . L ' e n q u ê t e u r é tai t un in spec teu r de police. Il d é p e n d a i t de 
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la m ê m e h ié ra rch ie a d m i n i s t r a t i v e q u e les m e m b r e s des forces de 

l 'ordre con t re lesquels il conduisai t son e n q u ê t e . Le conseil 

a d m i n i s t r a t i f qui , sur proposi t ion de l ' e n q u ê t e u r , a décidé 

d ' a b a n d o n n e r les pou r su i t e s , é ta i t p rés idé pa r le préfet adjoint et 

composé de h a u t s fonc t ionnai res du d é p a r t e m e n t , à savoir des 

d i r e c t e u r s , ou de leurs ad jo in ts , des di f férents services de 

l ' admin i s t r a t i on c e n t r a l e . C e s hau t s fonc t ionna i res é t a i en t placés sous 

l ' au to r i t é du préfet qui é ta i t en m ê m e t e m p s r e sponsab le , sur le p lan 

j u r i d i q u e , des ac tes des forces de l 'o rdre en cause d a n s la p r é s e n t e 

affaire. L ' i n spec t eu r de police dés igné c o m m e e n q u ê t e u r et les 

m e m b r e s du conseil a d m i n i s t r a t i f ne p r é s e n t a i e n t donc pas les s ignes 

e x t é r i e u r s d ' i n d é p e n d a n c e , les g a r a n t i e s d ' inamovib i l i t é et les 

g a r a n t i e s légales suscept ib les de les p r é m u n i r con t re les p ress ions de 

leurs s u p é r i e u r s h i é r a r c h i q u e s . 

93 . La C o m m i s s i o n c o n s t a t e que l ' e n q u ê t e u r a i n t e r rogé q u a t r e 

t é m o i n s d a n s une pièce de la d i rec t ion de la s û r e t é de § i rnak . Elle note à 

cet éga rd q u e c 'é ta i t la police locale qui é t a i t al lée les c h e r c h e r à leur 

domici le et qui les avait a m e n é s à la d i rec t ion de la s û r e t é . O r , d a n s les 

dépos i t ions qui on t é té recuei l l ies , lesdi ts t é m o i n s n ien t c o m p l è t e m e n t les 

faits a l légués par le r e q u é r a n t . P a r a i l leurs , la C o m m i s s i o n c o n s t a t e la 

forme s t é r éo typée et le c o n t e n u g l o b a l e m e n t s imi la i re de ces dépos i t ions . 

Elle no te q u e l ' e n q u ê t e u r n ' a pas i n t e r r o g é le r e q u é r a n t et relève à cet 

éga rd q u ' u n procès-verbal , selon lequel I smai l E r t a k avai t q u i t t é son 

domici le et é ta i t p r o b a b l e m e n t pa r t i pour Silopi, a é té é tabl i pa r la 

d i rec t ion de la s û r e t é . Il ressor t des faits q u e les t é m o i n s ocula i res qui 

a u r a i e n t pu a p p o r t e r des é l é m e n t s ut i les au d é r o u l e m e n t de l ' enquê te 

é t a i en t cités pa r le r e q u é r a n t d a n s la p la in te qu ' i l a déposée le 

2 n o v e m b r e 1992 a u p r è s du p a r q u e t . O r les o r g a n e s admin i s t r a t i f s 

d ' e n q u ê t e n 'on t fo rmulé a u c u n e d e m a n d e d ' a u d i t i o n d e ces pe r sonnes , 

a lors q u e la dépos i t ion de l 'une d ' e n t r e elles, à savoir Abdul lah E r t u r , 

é ta i t en to ta le con t rad ic t ion avec les propos qu ' i l avait t enus devan t le 

préfe t , Mus t a f a Malay. 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

94. D a n s son m é m o i r e , le G o u v e r n e m e n t n 'a fourni a u c u n e 

précision sur les d isposi t ions légales i n t e r n e s pouvan t avoir une 

incidence en l 'espèce. Aussi la C o u r se réfère- t-el le à l ' aperçu du 

droi t i n t e r n e livré d a n s d ' a u t r e s a r r ê t s , et n o t a m m e n t Kur t c. T u r q u i e 

du 25 mai 1998 (Recueil des arrêts et décisions 1998-III, pp. 1169-1170, 

§§ 56 -62) ; T e k i n c. T u r q u i e du 9 juin 1998 (Recueil 1998-IV, 

pp. 1512-1513, §§ 25-29), et Çakia c. Turquie ( [ G C ] , n" 23657/94, 

§§ 56-67, C E D H 1999-IV). 
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A . Etat d ' u r g e n c e 

95. Depu i s 1985 envi ron , de graves t roubles font r age d a n s le Sud-Est 

de la T u r q u i e e n t r e les forces de l 'ordre et les m e m b r e s du PKK. D ' a p r è s 

le G o u v e r n e m e n t , ce conflit a coû té la vie à des mil l iers de civils et de 

m e m b r e s des forces de l 'o rdre . 

96. D e u x g r a n d s d é c r e t s c o n c e r n a n t la rég ion du Sud-Est ont é té 

a d o p t é s en appl ica t ion de la loi sur l ' é ta t d ' u rgence (loi n" 2935 du 

25 oc tobre 1983). Le p r e m i e r - le déc re t n" 285 (du 10 ju i l le t 1987) -

ins t i tue u n g o u v e r n o r a t de la rég ion soumise à l 'é ta t d ' u r g e n c e d a n s dix 

des onze d é p a r t e m e n t s du Sud-Est de la T u r q u i e . Aux t e r m e s de son 

ar t ic le 4 b) et d ) , l ' ensemble des forces de l 'o rdre ainsi q u e le 

c o m m a n d e m e n t de la force de paix de la g e n d a r m e r i e sont à la 

disposi t ion du g o u v e r n e u r de région. 

97. Le second - le déc re t n" 430 (du 16 d é c e m b r e 1990) - renforce les 

pouvoirs du g o u v e r n e u r de région, qu ' i l habi l i te p a r e x e m p l e à o r d o n n e r 

des t r ans f e r t s hors de la rég ion de fonc t ionna i res et d ' a g e n t s des services 

publ ics , n o t a m m e n t des j u g e s et p r o c u r e u r s . Il prévoi t en son ar t ic le 8: 

«La responsabilité pénale, financière ou juridique, du gouverneur de la région 

soumise à l'état d'urgence ou d'un préfet d'une région où a été proclamé l'état 

d'urgence ne saurait être engagée pour des décisions ou des actes pris dans l'exercice 

des pouvoirs que leur confère le présent décret, et aucune action ne saurait être intentée 

en ce sens contre l'Etat devant quelque autorité judiciaire que ce soit, sans préjudice du 

droit pour la victime de demander réparation à l'Etat des dommages injustifiés subis par 

elle... 

B. D i s p o s i t i o n s c o n s t i t u t i o n n e l l e s sur la r e s p o n s a b i l i t é admi
n i s t r a t i v e 

98. L 'a r t ic le 125 §§ 1 et 7 de la C o n s t i t u t i o n t u r q u e é n o n c e : 

«Tout acte ou décision de l 'administration est susceptible d'un contrôle juridictionnel 

(...) 

L'administration est tenue de réparer tout dommage résultant de ses actes et 

mesures. » 

99. La disposi t ion p réc i t ée ne souffre a u c u n e res t r i c t ion , m ê m e en cas 

d ' é t a t d ' u r g e n c e ou de g u e r r e . Le second a l inéa ne r e q u i e r t pas forcément 

d ' a p p o r t e r la p reuve de l ' ex is tence d ' u n e faute de l ' admin i s t r a t i on , dont la 

responsab i l i t é revêt un c a r a c t è r e absolu et objectif fondé sur la théor i e du 

« r i s q u e social» . L ' a d m i n i s t r a t i o n peu t donc i n d e m n i s e r qu i conque est 

v ic t ime d 'un pré judice r é s u l t a n t d ' ac tes c o m m i s p a r des p e r s o n n e s non 

ident i f iées ou des t e r r o r i s t e s lo rsque l 'on peu t d i re q u e l 'E ta t a m a n q u é à 

son devoir de m a i n t e n i r l 'o rdre et la s û r e t é publics ou à son obl igat ion de 

s a u v e g a r d e r la vie et la p r o p r i é t é individuel les . 
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100. Des pou r su i t e s peuven t ê t r e e n g a g é e s con t r e l ' a d m i n i s t r a t i o n 

devan t les ju r id i c t ions a d m i n i s t r a t i v e s , don t la p r o c é d u r e est éc r i t e . 

C. D r o i t p é n a l e t p r o c é d u r e p é n a l e 

101. Le code péna l tu rc ér ige en infract ion le fait : 

- de pr iver a r b i t r a i r e m e n t un individu de sa l iber té (ar t ic le 179 en 

g é n é r a l et a r t ic le 181 pour les fonct ionnai res) ; 

- de p ro fé re r des m e n a c e s (ar t ic le 191) ; 

- de s o u m e t t r e un individu à la t o r t u r e ou à des m a u v a i s t r a i t e m e n t s 

(ar t ic les 243 et 245) ; 

- de c o m m e t t r e un homicide involonta i re (ar t ic les 452 et 459) , u n 

homic ide vo lon ta i re (ar t ic le 448) ou un assass ina t (ar t ic le 450) . 

102. C o n f o r m é m e n t aux ar t ic les 151 et 153 du code de p r o c é d u r e 

péna l e , il est possible, pour ces d i f fé ren tes infract ions , de p o r t e r p la in te 

a u p r è s du p r o c u r e u r de la R é p u b l i q u e ou des au to r i t é s a d m i n i s t r a t i v e s 

locales. Le p r o c u r e u r qu i est in formé de q u e l q u e m a n i è r e que ce soit 

d ' u n e s i tua t ion p e r m e t t a n t de soupçonne r q u ' u n e infract ion a é té 

c o m m i s e est t enu d ' e n q u ê t e r sur les faits p o u r déc ider s'il y a lieu 

d ' e n g a g e r des pou r su i t e s (ar t ic le 153). Les p la in te s peuven t ê t r e éc r i t es 

ou ora les . Le p l a ignan t peu t faire appe l de la décis ion du p r o c u r e u r de ne 

pas e n g a g e r de pou r su i t e s . 

D . D i s p o s i t i o n s d e d r o i t c iv i l 

103. T o u t ac te illégal c o m m i s pa r un fonc t ionna i re , qu ' i l s 'agisse d ' une 

infract ion péna le ou d ' un dél i t civil, p rovoquan t un d o m m a g e m a t é r i e l ou 

mora l , peut faire l 'objet d ' une act ion en r é p a r a t i o n devan t les j u r id i c t ions 

civiles de dro i t c o m m u n . Aux t e r m e s de l 'ar t ic le 41 du code des 

obl iga t ions , t ou t e p e r s o n n e v ic t ime d 'un d o m m a g e r é su l t an t d ' un ac te 

illégal peu t d e m a n d e r r é p a r a t i o n à l ' a u t e u r p r é s u m é de celui-ci, qu ' i l ait 

agi d é l i b é r é m e n t , p a r nég l igence ou p a r i m p r u d e n c e . Les ju r id i c t ions 

civiles peuven t acco rde r r é p a r a t i o n au t i t r e des d o m m a g e s p a t r i m o n i a u x 

(ar t ic le 46 du code des obl igat ions) ou e x t r a p a t r i m o n i a u x (ar t ic le 47 du 

m ê m e code) . 

E . I m p a c t du d é c r e t n" 2 8 5 

104. D a n s le cas d ' ac tes de t e r r o r i s m e p r é s u m é s , le p r o c u r e u r est privé 

de sa c o m p é t e n c e au profit d 'un sys t ème d is t inc t de p r o c u r e u r s et de cours 

de s û r e t é de l 'E ta t r é p a r t i s d a n s t ou t e la T u r q u i e . 

105. Le p r o c u r e u r est é g a l e m e n t privé de sa c o m p é t e n c e s 'agissant 

d ' inf rac t ions i m p u t é e s à des m e m b r e s des forces de l 'ordre d a n s la région 
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soumise à l 'é ta t d ' u r g e n c e . Le déc re t n" 285 prévoit en son ar t ic le 4 § 1 que 

t ou t e s les forces de l 'o rdre p lacées sous le c o m m a n d e m e n t du g o u v e r n e u r 

de région sont assu je t t i es à la loi de 1914 su r les p o u r s u i t e s don t les 

fonc t ionna i res peuven t faire l 'objet p o u r les ac tes accompl is d a n s le cadre 

de leurs fonct ions. Dès lors , le p r o c u r e u r qui reçoit une p la in te d é n o n ç a n t 

un ac te dé l i c tueux c o m m i s p a r u n m e m b r e des forces de l 'ordre a 

l 'obl igat ion de déc l ine r sa c o m p é t e n c e et de t r a n s f é r e r le doss ier au 

conseil admin is t ra t i f . C e d e r n i e r se compose de fonc t ionna i res et est 

p rés idé pa r le g o u v e r n e u r . S'il décide de ne pas pou r su iv re , sa décision 

fait a u t o m a t i q u e m e n t l 'objet d ' un recours au Conse i l d 'E t a t . U n e fois 

pr ise la décision de poursu iv re , c 'est au p r o c u r e u r qu ' i l i ncombe 

d ' i n s t ru i r e l 'affaire. 

III. D O C U M E N T S I N T E R N A T I O N A U X P E R T I N E N T S 

106. D a n s ses observa t ions écr i tes à la Cour , le r e q u é r a n t a t t i r e 

l ' a t t en t i on sur des d o c u m e n t s i n t e r n a t i o n a u x c o n c e r n a n t la ques t i on des 

d i spa r i t ions forcées, tels q u e : 

- la Déc la ra t i on des N a t i o n s un ies sur la p ro t ec t i on de t o u t e s les 

p e r s o n n e s con t re les d i spa r i t ions forcées (A.G. Res . 47 /133 , 18 d é c e m b r e 

1992), 

- la j u r i s p r u d e n c e du C o m i t é des dro i t s de l ' h o m m e des Na t ions unies 

( C D H ) , 

- la j u r i s p r u d e n c e de la C o u r i n t e r a m é r i c a i n e des d ro i t s de l ' h o m m e , 

n o t a m m e n t les a r r ê t s V e l â s q u e z Rodr îguez c. H o n d u r a s du 29 ju i l le t 1988 

(Inter-Am. Ct. H. R. (Ser. C) n" 4) (1988)) , God inez C r u z c. H o n d u r a s du 

20 j a n v i e r 1989 (Inter-Am. Ct. H. R. (Ser. C) n" 5) (1989)) , et Cabe l l e ro -

De lgado et S a n t a n a c. Co lombie du 8 d é c e m b r e 1995 (Inter-Am. Ct. H. R.). 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

107. Ismai l E r t a k a saisi la C o m m i s s i o n le L ' o c t o b r e 1992. Il a l léguai t 

q u e son fils, M e h m e t E r t a k , avai t é té placé en ga rde à vue , qu ' i l avai t 

d i spa ru et qu ' i l avait t r ès p r o b a b l e m e n t é té t ué pa r les forces de l 'ordre 

lors de son i n t e r r o g a t o i r e . Il invoquai t l 'ar t icle 2 de la Conven t ion . 

108. La C o m m i s s i o n a r e t e n u la r e q u ê t e (n" 20764/92) le 4 d é c e m b r e 

1995. D a n s son r a p p o r t du 4 d é c e m b r e 1998 (anc ien ar t ic le 31 de la 

C o n v e n t i o n ) 1 , elle fo rmule l'avis u n a n i m e qu ' i l y a eu violat ion de 

l 'ar t ic le 2 de la C o n v e n t i o n en ra ison de la m o r t de M e h m e t E r t a k causée 

pa r les agen t s de l 'Eta t et de l ' absence d ' u n e e n q u ê t e a d é q u a t e et efficace 

1. Note du greffe: le rapport est disponible au greffe. 
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su r les c i r cons tances de la d i spar i t ion de celui-ci ( u n a n i m i t é ) , et qu ' i l n 'y a 

pas eu violat ion de l 'ancien ar t ic le 25 de la Conven t ion (vingt-hui t voix 

con t r e d e u x ) . 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

109. D a n s son m é m o i r e , le r e q u é r a n t invite la C o u r à c o n s t a t e r q u e 

l 'E ta t d é f e n d e u r a enfre in t l 'ar t icle 2 de la Conven t ion . Il prie la C o u r 

d 'oc t royer , à l u i -même ainsi q u ' à la veuve et aux q u a t r e en fan t s de son 

fils, u n e sat isfact ion équ i t ab le en ve r tu de l 'ar t icle 41 de la C o n v e n t i o n . 

110. D a n s son m é m o i r e , le G o u v e r n e m e n t d e m a n d e , q u a n t à lui, à la 

C o u r de d i re que l 'affaire est i r recevable faute d ' é p u i s e m e n t des voies de 

recours i n t e r n e s . A t i t r e subs id ia i re , il fait valoir que les griefs du 

r e q u é r a n t ne sont é tayés pa r a u c u n é l é m e n t de p reuve . 

E N D R O I T 

I. A P P R É C I A T I O N DES FAITS PAR LA C O U R 

111. La C o u r rappe l le cpie, selon sa j u r i sp rudence c o n s t a n t e , le 

sys t ème de la Conven t i on a n t é r i e u r au 1" n o v e m b r e 1998 confiait en 

p r e m i e r lieu à la C o m m i s s i o n l ' é t ab l i s semen t et la vérif icat ion des faits 

(anciens ar t ic les 28 § 1 et 31) . Si la C o u r n 'es t pas liée pa r les 

c o n s t a t a t i o n s de la C o m m i s s i o n et d e m e u r e l ibre d ' app réc i e r les faits 

e l l e - m ê m e , à la l umiè r e de tous les é l é m e n t s qu 'e l l e possède , elle n 'use 

de ses p rop res pouvoirs en la m a t i è r e q u e d a n s des c i r cons tances 

excep t ionne l l es (voir, e n t r e a u t r e s , l ' a r rê t Akdivar et a u t r e s c. T u r q u i e 

du 16 s e p t e m b r e \996,Recueil 1996-IV, p. 1214, § 78). 

112. Le G o u v e r n e m e n t , t a n t d a n s son m é m o i r e q u e d a n s ses 

p la idoi r ies , a s o u t e n u q u e l ' éva lua t ion pa r la C o m m i s s i o n des dépos i t ions 

é ta i t l a cuna i r e , n o t a m m e n t en ce qu 'e l l e ne t ena i t pas c o m p t e de c e r t a i n e s 

con t rad ic t ions et faiblesses des dépos i t ions de Si i leyman E r t a k et 

d ' A b d u r r a h i m D e m i r , accorda i t u n poids sélectif et exclusif au 

t é m o i g n a g e de ce d e r n i e r et p r e n a i t en cons idé ra t ion les p r é t e n d u e s 

i r r égu la r i t é s de r eg i s t r e s de g a r d e à vue . Il invite dès lors la C o u r à 

r é e x a m i n e r les c o n s t a t a t i o n s fai tes p a r la C o m m i s s i o n . 

113. En l 'espèce, la C o u r r appe l l e q u e la C o m m i s s i o n est p a r v e n u e à 

ses conclus ions a p r è s q u ' u n e dé l éga t ion eu t recueil l i les dépos i t ions ora les 

de t émo ins à A n k a r a ( p a r a g r a p h e s 33-79 c i -dessus) . Elle c o n s t a t e q u e la 

C o m m i s s i o n a fait p r e u v e de la p r u d e n c e requ ise pour s ' a cqu i t t e r de sa 

t âche d ' éva lua t ion des t é m o i g n a g e s , en ins i s tan t m i n u t i e u s e m e n t sur les 

é l é m e n t s qui é t ayen t le réci t du r e q u é r a n t et sur ceux qu i j e t t e n t un d o u t e 

sur sa c rédib i l i té . En par t i cu l ie r , elle a s o i g n e u s e m e n t e x a m i n é les 



ARRÊT ERTAK c. TURQUIE 187 

é l é m e n t s de p reuve t i rés des dépos i t ions de S ù l e y m a n Er t ak , A b d u r r a h i m 

D e m i r et M u s t a f a Malay . 

114. De l'avis de la C o u r , les c r i t iques fo rmulées p a r le G o u v e r n e m e n t 

ne révèlent a u c u n p rob l ème subs t an t i e l just i f iant qu 'e l le exerce ses 

pouvoirs de vérifier p a r e l l e -même les faits . 

115. D a n s ces cond i t ions , et vu l ' absence de n o u v e a u x é l é m e n t s de 

p reuve p r é s e n t é s p a r les c o m p a r a n t s devan t elle, la C o u r s ' a p p u i e r a su r 

ceux qui ont é té r a s s e m b l é s pa r la C o m m i s s i o n mais en éva lue ra la valeur . 

116. La C o u r re lève q u e la C o m m i s s i o n a re je té les a l l éga t ions du 

r e q u é r a n t q u a n t à la p r é t e n d u e confiscat ion et non - r e s t i t u t i on des 

d o c u m e n t s relat ifs à la r e q u ê t e au m o m e n t de l ' a r r e s t a t i on de M'' T a h i r 

Elçi, qui é ta i t le r e p r é s e n t a n t du r e q u é r a n t lors de l ' in t roduc t ion de la 

r e q u ê t e . Elle a e s t imé que le procès-verbal de saisie et la décision de la 

cour de s û r e t é de l 'E ta t de Diya rbak i r d r e s sa i en t la liste complè t e des 

d o c u m e n t s r emis à M r T a h i r Elçi, l iste qu i ne faisait pas m e n t i o n du 

doss ier de la r e q u ê t e i n t rodu i t e devan t la C o m m i s s i o n . Celle-ci a noté en 

o u t r e q u e M'' T a h i r Elçi avait i nd iqué aux dé légués qu ' i l n 'ava i t pas pris 

les dépos i t ions des t é m o i n s , et n 'avai t pas é té en m e s u r e de préc iser le 

c o n t e n u du dossier . 

P a r t a n t , la C o u r conf i rme le cons ta t fait pa r la C o m m i s s i o n d a n s son 

r a p p o r t ( p a r a g r a p h e 189) selon lequel il n 'y a pas lieu, en l 'espèce, de 

conclure que le G o u v e r n e m e n t n ' a pas r e spec t é les obl iga t ions qu i lui 

i n c o m b e n t en ve r tu d e l ' anc ien ar t ic le 28 § 1 a) de la Conven t ion . 

IL SUR L ' E X C E P T I O N PRÉLIMINAIRE S O U L E V É E PAR LE 

G O U V E R N E M E N T 

117. Le G o u v e r n e m e n t sou t ien t que , c o n t r a i r e m e n t à ce qu 'ex ige 

l 'ar t icle 35 de la Conven t ion , le r e q u é r a n t n ' a pas épuisé les recours 

i n t e r n e s en usan t c o n v e n a b l e m e n t des voies possibles . L ' in t é ressé au ra i t 

pu e n g a g e r des pou r su i t e s p é n a l e s ou saisir les j u r id i c t i ons civiles ou 

a d m i n i s t r a t i v e s . Il invoque à cet é g a r d l ' a r rê t Aytek in c. T u r q u i e r e n d u 

pa r la C o u r le 23 s e p t e m b r e 1998 (Recueil 1998-VII) don t il r essor t i ra i t 

q u e les a u t o r i t é s t u r q u e s ne se m o n t r e n t n u l l e m e n t r é t i c en t e s à engage r 

des pou r su i t e s péna le s con t re des m e m b r e s des forces de l 'ordre et que les 

r ecours civils et admin i s t r a t i f s ont un c a r a c t è r e effectif. S 'agissant en 

pa r t i cu l i e r du recours a d m i n i s t r a t i f fondé sur l 'ar t icle 125 de la 

C o n s t i t u t i o n , le G o u v e r n e m e n t renvoie à l ' a b o n d a n t e j u r i s p r u d e n c e qu' i l 

a fournie à la C o u r et qu i d é m o n t r e , selon lui, l 'efficacité de ce recours . 

118. Le G o u v e r n e m e n t aff irme n o t a m m e n t q u e le r e q u é r a n t a 

in t rodu i t sa r e q u ê t e un mois et d e m i a p r è s la d a t e des a l l éga t ions de 

d i spar i t ion de son fils, à savoir le 1 " oc tobre 1992, et qu ' i l ne s'est pas 

ad res sé au p a r q u e t c o m m e il le p r é t e n d . En effet le recours du 2 octobre 
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1992, qu i ne por ta i t a u c u n e ad res se ni a u c u n cachet de r écep t ion ou 

d ' e n r e g i s t r e m e n t i n d i q u a n t qu' i l sera i t pa rvenu au p a r q u e t , n ' é t a i t 

q u ' u n e déc l a r a t i on pub l ique . Le G o u v e r n e m e n t soul igne à cet é g a r d q u e 

le r e q u é r a n t , mis à par t sa pé t i t ion déposée a u p r è s du préfet de § t rnak , n ' a 

ac t ionné a u c u n recours i n t e r n e e t , se l im i t an t à u n e d e m a n d e 

d ' i n fo rma t ion , ne s 'est pas in t é res sé au r é su l t a t de ses d e m a n d e s . Se 

ré fé ran t aux a r r ê t s r e n d u s pa r la C o u r d a n s les affaires C a r d o t c. F r a n c e 

( a r r ê t d u 19 m a r s 1991, série A n" 200) , A h m e t Sadik c. G r è c e ( a r r ê t du 

15 n o v e m b r e 1996,Recueil 1996-V), et Aytekin (p réc i t é ) , le G o u v e r n e m e n t 

conclut dès lors à l ' i r recevabi l i té de la r e q u ê t e pour n o n - é p u i s e m e n t des 

voies de recours i n t e rnes . 

119. Le r e q u é r a n t affirme avoir por té p la in te a u p r è s du p r o c u r e u r de 

la R é p u b l i q u e de § t rnak à la sui te de la d i spa r i t i on de son fils et q u e c e t t e 

p la in te a é té c lassée p a r une o r d o n n a n c e r e n d u e p a r le conseil 

a d m i n i s t r a t i f ap r è s que la C o m m i s s i o n eu t c o m m u n i q u é la r e q u ê t e au 

G o u v e r n e m e n t . Il fait valoir que ladi te o r d o n n a n c e , p a r a r r ê t du 

22 d é c e m b r e 1993, fut conf i rmée pa r le Consei l d 'E t a t et e s t i m e en 

conséquence avoir épuisé les voies de r ecour s i n t e r n e s . 

120. D a n s sa décis ion sur la recevabi l i té , la C o m m i s s i o n , r e j e t a n t les 

a r g u m e n t s du G o u v e r n e m e n t , a e s t imé pouvoir cons idé re r q u e le 

r e q u é r a n t avait b ien po r t é ses griefs devan t les a u t o r i t é s c o m p é t e n t e s et 

avai t satisfait à l 'exigence d ' é p u i s e m e n t des voies de recours i n t e r n e s . 

121. La C o u r no te que le r e q u é r a n t a fait tout ce q u e l 'on pouvai t 

a t t e n d r e de lui pour voir r e m é d i e r à ce don t il t i ra i t grief. Il s'est ad re s sé 

au préfe t de § i rnak en p ré sence d ' u n t é m o i n qui aff i rmait avoir vu 

M e h m e t E r t a k d a n s les locaux de la s û r e t é . Le préfet de § i rnak , M u s t a f a 

Malay , a exposé devan t les dé légués de la C o m m i s s i o n qu ' I sma i l E r t a k 

avait suivi l 'affaire et é ta i t r evenu le voir d a n s son b u r e a u c inq ou six fois 

en r é i t é r a n t ses a l l éga t ions . Le 2 oc tobre 1992, il a déposé u n e p la in te 

a u p r è s du p a r q u e t de § i rnak en a l l éguan t q u e son fils avait é té a r r ê t é le 

20 aoû t 1992 lors d 'un con t rô le d ' i den t i t é alors qu ' i l r e n t r a i t de son t ravai l 

et n o m m é des t é m o i n s ocula i res ayan t ind iqué l 'avoir vu p e n d a n t sa g a r d e 

à vue . P o u r t a n t son asse r t ion n ' a pas é té e x a m i n é e s é r i e u s e m e n t . Il 

ressor t du dossier de l ' e n q u ê t e e n g a g é e à la su i te de la d e m a n d e écr i te 

ad re s sée le 4 n o v e m b r e 1992 pa r le préfe t de § i rnak à la d i rec t ion 

g é n é r a l e de la s û r e t é q u ' a u c u n e d é m a r c h e ut i le n ' a é té accompl ie p o u r 

r e c h e r c h e r des t émo ins qui ava ien t affirmé avoir vu M e h m e t E r t a k lors 

de sa g a r d e à vue - n o t a m m e n t p o u r e n t e n d r e le p l a i g n a n t - et q u e 

l ' e n q u ê t e u r n 'avai t pas en sa possession le dossier de l ' e n q u ê t e ouve r t e 

pa r le p r o c u r e u r à la su i te de la p la in te d ' I smai l E r t a k . Les a u t o r i t é s 

n ' ayan t pas m e n é d ' e n q u ê t e effective sur la d i spa r i t ion a l léguée et ayan t 

c o n s t a m m e n t d é m e n t i l ' a r r e s t a t i on de M e h m e t E r t a k , la C o u r cons t a t e 

q u e le r e q u é r a n t ne disposai t d ' a u c u n fondemen t p o u r exe rce r u t i l e m e n t 

les r ecours civils et admin i s t r a t i f s q u ' é v o q u e le G o u v e r n e m e n t ; elle 
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cons idère qu ' i l a fait tout ce que l'on pouvai t r a i s o n n a b l e m e n t a t t e n d r e de 

lui pour épu i se r les voies de recours i n t e r n e s qu i lui é t a i en t offertes (voir, 

n o t a m m e n t , les a r r ê t s p réc i t és , K u r t , pp. 1 175-1 177, §§ 79-83, et Çakia, 

§§ 77-80). 

122. P a r t a n t , la C o u r éca r t e l ' except ion p r é l i m i n a i r e du 

G o u v e r n e m e n t . 

III. SUR LES V I O L A T I O N S ALLÉGUÉES DE L 'ARTICLE 2 DE LA 

C O N V E N T I O N 

123. Le r e q u é r a n t a l lègue q u e son Fils, M e h m e t E r t a k , p lacé en ga rde à 

vue le 20 août 1992, a d i spa ru p e n d a n t sa g a r d e à vue et a t rès 

p r o b a b l e m e n t é té t ué pa r les forces de l 'o rdre lors de son i n t e r r o g a t o i r e . 

Il invoque à cet éga rd une violat ion de l 'ar t icle 2 de la Conven t ion , ainsi 

libellé : 

« 1. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut être 

infligée à quiconque intentionnellement, sauf en exécution d'une sentence capitale 

prononcée par un tribunal au cas où le délit est puni de celte peine par la loi. 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 

où elle résulterait d'un recours à la force rendu absolument nécessaire: 

a) pour assurer la défense de toute personne contre la violence illégale ; 

b) pour effectuer une arrestation régulière ou pour empêcher l'évasion d'une 

personne régulièrement dé tenue; 

c) pour réprimer, conformément à la loi, une émeute ou une insurrection. » 

A. A r g u m e n t s d e s c o m p a r a n t s 

1. Le requérant 

124. Le r e q u é r a n t renvoie aux c o n s t a t a t i o n s de la C o m m i s s i o n selon 

lesquel les la m o r t de M e h m e t E r t a k a é té causée p a r les a g e n t s de l 'Etat 

a p r è s son a r r e s t a t i o n , à la sui te d 'un t r a i t e m e n t pour lequel le 

G o u v e r n e m e n t est r e sponsab le . Il sou t i en t q u ' u n g o u v e r n e m e n t a s s u m e 

u n e responsab i l i t é pa r t i cu l i è r e q u a n t à la sécur i t é et au droi t à la vie des 

d é t e n u s , et q u e pèse sur lui l 'obl igat ion posit ive de r é p o n d r e du d é t e n u et 

de m o n t r e r qu' i l est en vie. 

125. C o n s i d é r a n t la d é m a r c h e de la C o u r d a n s les a r r ê t s T o m a s i 

c. F r a n c e du 27 août 1992 (série A n" 241-A), Ribi tsch c. A u t r i ch e du 

4 d é c e m b r e 1995 (série A n" 336) , et Selmouni c. France [ G C ] , n" 25803/94, 

C E D H 1999-V, face à des p reuves de mauva i s t r a i t e m e n t s d 'un d é t e n u , le 

r e q u é r a n t sou t i en t qu ' i l y a lieu d ' a d o p t e r u n e a t t i t u d e a n a l o g u e , mutatis 

mutandis, q u a n t au décès de son fils. Il aff irme qu ' i l ex is te de n o m b r e u x 
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cas , l a r g e m e n t p rouvés , de t o r t u r e s , de m o r t s inexp l iquées su rvenues en 

cours de d é t e n t i o n ainsi q u e de « d i s p a r i t i o n s » d a n s le Sud-Est de la 

T u r q u i e en 1993, ce qui p e r m e t r a i s o n n a b l e m e n t de suppose r q u e les 

a u t o r i t é s on t m a n q u é à leur obl igat ion de p r o t é g e r la vie de son fils au 

r ega rd de l 'ar t ic le 2 et cons t i tue la p reuve d ' une p r a t i q u e de 

« d i s p a r i t i o n s » telle qu ' i l est fondé à p la ider q u e son fils a auss i é té 

v ic t ime d ' une violat ion aggravée de ce t t e d isposi t ion. P a r a i l leurs , se 

r é fé ran t e n t r e a u t r e s aux a r r ê t s M c C a n n et a u t r e s c. R o y a u m e - U n i du 

27 s e p t e m b r e 1995 (série A n" 324), K a y a c. T u r q u i e du 19 février 1998 

[Recueil 1998-1), Giileç c. T u r q u i e du 27 ju i l l e t 1998 [Recueil 1998-IV), le 

r e q u é r a n t invite la C o u r à d i re que l ' absence d ' e n q u ê t e r ap ide , 

approfondie et efficace pa r les a u t o r i t é s sur la d i spar i t ion de son fils 

cons t i tue u n e violat ion d i s t inc te de l 'ar t icle 2. 

2. Le Gouvernement 

126. Le G o u v e r n e m e n t sou t ien t que les a l l éga t ions du r e q u é r a n t sont 

d é n u é e s de f o n d e m e n t et que , dès lors, a u c u n e ques t i on ne se pose sur le 

t e r r a i n de l 'ar t ic le 2 de la Conven t i on . Re fusan t c a t é g o r i q u e m e n t tout 

pa ra l l é l i sme avec les a l léga t ions de d i spa r i t ions s y s t é m a t i q u e s , il 

sou t i en t q u e de n o m b r e u s e s pe r sonnes , p r é t e n d u m e n t d i s p a r u e s , ont 

r é a p p a r u ou ont é té découver t e s d a n s les c a m p s de l 'o rganisa t ion 

t e r ro r i s t e p a r les a u t o r i t é s c o m p é t e n t e s . 

127. Le G o u v e r n e m e n t r é i t è r e ses c r i t iques con t r e t ou t e c o n s t a t a t i o n 

se fondant sur les déc l a ra t ions i n c o h é r e n t e s , m a n i f e s t e m e n t infondées et 

con t r ad ic to i r e s de S ü l e y m a n E r t a k et d ' A b d u r r a h i m D e m i r c o n c e r n a n t 

l ' a r r e s t a t i on et la d é t e n t i o n a l l éguées de M e h m e t E r t a k ou les mauva i s 

t r a i t e m e n t s qu ' i l a u r a i t subis . Il r e p r o c h e à la C o m m i s s i o n de n 'avoir 

pris en cons idé ra t ion q u e les dépos i t ions de c e r t a i n s t é m o i n s et e s t ime 

que la C o u r , au c o n t r a i r e , devra i t e x a m i n e r tou tes les dépos i t ions 

recuei l l ies lors de l ' audi t ion de t émoins . Le G o u v e r n e m e n t soul igne à 

cet é g a r d q u e l ' e n q u ê t e u r Y a h y a Bal, eu é g a r d aux dépos i t ions de 

q u a t r e t é m o i n s cités d a n s la pé t i t ion du r e q u é r a n t déposée a u p r è s du 

préfe t et d a n s la d e m a n d e écr i te à la G r a n d e Assemblée du d é p u t é 

O r h a n D o g a n , et a p r è s e x a m e n des r eg i s t r e s de la g a r d e à vue, avait 

t ou t e s les ra i sons de conclure dans son r a p p o r t q u e les griefs é t a i en t 

m a l fondés. Le G o u v e r n e m e n t r ep roche à la C o m m i s s i o n d ' a d m e t t r e 

d'office qu ' i l y avai t d ' a u t r e s t é m o i n s sans q u e les dé l égués a ien t pu les 

e n t e n d r e , en se fondant u n i q u e m e n t su r les d i res du r e q u é r a n t et le 

t é m o i g n a g e d ' A b d u r r a h i m D e m i r . Il m a r q u e son désaccord avec sa 

conclusion selon laquel le «il a é té é tabl i au-de là de tout d o u t e 

r a i sonnab le q u e la m o r t de M e h m e t E r t a k é ta i t causée pa r les a g e n t s 

de l ' E t a t » , ce cons ta t ayan t selon lui pour seul f ondemen t la dépos i t ion 

de M. D e m i r . 
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128. Le G o u v e r n e m e n t sou t ien t q u ' u n e e n q u ê t e effieace a é té 

condu i t e pa r l ' e n q u ê t e u r sur les griefs du r e q u é r a n t ; le r a p p o r t établi 

pa r celui-ci a é té e x a m i n é pa r le conseil admin is t ra t i f , don t l ' o rdonnance 

de non-l ieu a é té conf i rmée pa r le Conse i l d 'E t a t , saisi d'office 

c o n f o r m é m e n t à la légis lat ion en la m a t i è r e . Des b u r e a u x cha rgés de 

poursu ivre des p la in tes c o n c e r n a n t les p e r s o n n e s po r t ée s d i s p a r u e s , 

i n s t a u r é s à p a r t i r du 1" aoû t 1995, a u r a i e n t c o n s t a t é q u e l 'o rganisa t ion 

t e r ro r i s t e a u r a i t enlevé des p e r s o n n e s d a n s les villages en vue 

d ' a u g m e n t e r le n o m b r e de ses m i l i t a n t s ; ces p e r s o n n e s a u r a i e n t ainsi é té 

découver t e s p a r les a u t o r i t é s d a n s les c a m p s de l 'o rganisa t ion . 

3. La Commission 

129. La C o m m i s s i o n e s t ime qu ' i l a é té é tabl i au-de là de tou t d o u t e 

r a i sonnab le q u e la m o r t de M e h m e t E r t a k a é té causée p a r les ag en t s de 

l 'Eta t ap r è s son a r r e s t a t i o n , à la sui te d ' un t r a i t e m e n t p o u r lequel le 

G o u v e r n e m e n t est r e sponsab le . 

130. Ayant analysé à p lus ieurs éga rds la m a n i è r e don t l ' e n q u ê t e a é t é 

m e n é e en l 'espèce, la C o m m i s s i o n a c o n s t a t é p lus ieurs m a n q u e m e n t s 

graves et cons idéré q u e l 'ar t ic le avait é té violé auss i sous son volet 

p rocédu ra l ( p a r a g r a p h e s 92-93 ci-dessus) . 

B. A p p r é c i a t i o n d e la C o u r 

1. Quant au sort de Mehmet Ertak 

131. La C o u r a e n t é r i n é ci-dessus l ' é t ab l i s semen t des faits a u q u e l s'est 

livrée la C o m m i s s i o n ( p a r a g r a p h e s 113-115). Il n ' e s t pas con te s t é que des 

a f f ron t emen t s on t eu lieu d a n s § i rnak du 18 au 20 août 1992 et q u e , selon 

les dépos i t ions des m e m b r e s des forces de l 'o rdre , p lus d ' une c e n t a i n e de 

p e r s o n n e s ont é té a r r ê t é e s , des cont rô les d ' i den t i t é effectués à l ' en t rée d e 

la ville et les p e r s o n n e s soupçonnées d 'ac t iv i tés t e r ro r i s t e s e m m e n é e s pa r 

des a g e n t s des «forces d ' i n t e rven t i on r a p i d e » d i r e c t e m e n t à la d i rec t ion 

de la s û r e t é . C o m m e l'a soul igné la C o m m i s s i o n , de t r è s pu i s san te s 

déduc t ions p e u v e n t ê t r e t i r ées des dépos i t ions d e v a n t les dé l égués d e 

Sû l eyman E r t a k , p o u r ce qu i conce rne l ' a r r e s t a t i o n de M e h m e t E r t ak , de 

M u s t a f a Malay , préfet de § i rnak , qui r econna î t avoir r e n c o n t r é d a n s son 

b u r e a u des p e r s o n n e s af f i rmant avoir vu M e h m e t E r t a k au cours de leur 

g a r d e à vue , et d ' A b d u r r a h i m D e m i r , qu i aff irme avoir pa r l é avec M e h m e t 

E r t a k p e n d a n t sa d é t e n t i o n et l 'avoir vu « m o r t » d a n s les locaux de la 

s û r e t é à la su i te des t o r t u r e s infligées p a r les fonc t ionna i res de police. La 

C o u r cons t a t e sur ce t t e base qu ' i l ex is te des p reuves suff isantes 

p e r m e t t a n t de conc lu re , au-de là de tout d o u t e r a i sonnab le , que M e h m e t 

E r t a k , ap r è s avoir é té a r r ê t é et d é t e n u , a é té v ic t ime de graves sévices non 
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r econnus et a t rouvé la mor t alors qu ' i l se t rouvai t e n t r e les m a i n s des 

forces de l ' o rdre . La p r é s e n t e affaire doit dès lors se d i s t i ngue r de 

l 'affaire Kur t ( a r r ê t Kur t p réc i t é , p . 1182, §§ 107-108), d a n s l aque l le la 

C o u r a e x a m i n é au r e g a r d de l 'ar t icle 5 les griefs fo rmulés pa r la 

r e q u é r a n t e q u a n t à la d i spar i t ion de son fils. D a n s l 'affaire K u r t , en 

effet, b ien q u e le fils de la r e q u é r a n t e eût é t é placé en d é t e n t i o n , a u c u n 

a u t r e é l é m e n t de p reuve n ' ex i s ta i t c o n c e r n a n t le t r a i t e m e n t ou le sort qu i 

lui avait é té réservé u l t é r i e u r e m e n t . 

132. R a p p e l a n t l 'obl igat ion pour les a u t o r i t é s de r e n d r e c o m p t e des 

individus placés sous leur cont rô le , la C o u r observe q u ' a u c u n e 

expl ica t ion n ' a é té fournie sur ce qu i s 'est passé ap rè s l ' a r r e s t a t i o n de 

M e h m e t E r t a k . 

133. Dès lors , elle e s t ime que , d a n s les c i r cons tances de l ' espèce, la 

r esponsab i l i t é d e la mor t de M e h m e t E r t a k , causée p a r les a g e n t s de 

l 'E ta t ap r è s son a r r e s t a t i o n , est i m p u t a b l e au G o u v e r n e m e n t ; il y a donc 

eu viola t ion de l 'ar t icle 2 de ce chef. 

2. Quant à l'enquête menée par les autorités nationales 

134. La C o u r r é p è t e q u e l 'ar t ic le 2 se place p a r m i les ar t ic les 

p r i m o r d i a u x de la Conven t i on et q u e , comb i n é avec son ar t ic le 3, il 

consacre l ' une des va leurs f o n d a m e n t a l e s des sociétés d é m o c r a t i q u e s qui 

fo rmen t le Conse i l de l 'Europe ( a r r ê t M c C a n n et a u t r e s p réc i t é , pp . 45-46, 

§§ 146-147). L 'obl igat ion imposée ne conce rne pas exc lus ivement le 

m e u r t r e dé l ibé ré r é su l t an t de l 'usage de la force p a r des a g e n t s de 

l 'E ta t mais s ' é tend auss i , d a n s la p r e m i è r e p h r a s e de l 'ar t ic le 2 § 1, à 

l 'obl igat ion posit ive pour les E t a t s de p r o t é g e r pa r la loi le droi t à la vie. 

Ce la imp l ique et exige de m e n e r u n e forme d ' e n q u ê t e officielle a d é q u a t e 

et effective lo r sque le r ecours à la force a e n t r a î n é m o r t d ' h o m m e (voir, 

n o t a m m e n t , l ' a r rê t Ya§a c. T u r q u i e du 2 s e p t e m b r e 1998,Recueil 1998-VI, 

p. 2438, § 98) . La p ro tec t ion p r o c é d u r a l e du droi t à la vie p révue à 

l 'ar t ic le 2 de la Conven t i on impl ique pour les a g e n t s de l 'E ta t l 'obl igat ion 

de r e n d r e c o m p t e de leur u sage de la force m e u r t r i è r e : leurs ac tes doivent 

ê t r e soumis à une forme d ' e n q u ê t e i n d é p e n d a n t e et pub l ique p rop re à 

d é t e r m i n e r si le recours à la force é t a i t ou non jus t i f ié d a n s les 

c i r cons tances pa r t i cu l i è re s d ' une affaire ( a r r ê t Kaya p réc i t é , p . 324, § 87) . 

135. E t a n t d o n n é q u e la C o u r a e n t é r i n é les cons t a t a t i ons de la 

C o m m i s s i o n c o n c e r n a n t la d é t e n t i o n non r e c o n n u e du fils du r e q u é r a n t , 

les mauva i s t r a i t e m e n t s qu i lui ont é té infligés et sa d i spar i t ion d a n s des 

c i r cons tances p e r m e t t a n t de p r é s u m e r qu' i l est m o r t depu i s lors, les 

cons idé ra t ions ci-dessus doivent s ' app l ique r mutatis mutandis au cas 

d ' e spèce . II en découle q u e les a u t o r i t é s ava ien t l 'obl igat ion de m e n e r 

u n e e n q u ê t e effective et approfondie sur la d i spar i t ion du fils du 

r e q u é r a n t . 
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P o u r la C o m m i s s i o n , l ' e n q u ê t e m e n é e au p lan na t iona l su r les 

a l léga t ions du r e q u é r a n t n ' a pas é té effectuée pa r des o rganes 

i n d é p e n d a n t s , n ' é t a i t pas approfondie et s'est dé rou l ée sans que le 

r e q u é r a n t ait pu y p r e n d r e p a r t . 

La C o u r observe à cet é g a r d q u ' à la sui te de la pé t i t ion déposée par le 

r e q u é r a n t le 10 s e p t e m b r e 1992, le préfe t de § i rnak a d e m a n d é à la 

d i rec t ion g é n é r a l e de la s û r e t é de c h a r g e r un e n q u ê t e u r de m e n e r des 

inves t iga t ions sur les a l léga t ions du r e q u é r a n t . D a n s la p l a in t e d o n t il a 

saisi le p a r q u e t le 2 oc tobre 1992, le r e q u é r a n t a précisé le nom de t émoins 

ocula i res ayan t affirmé avoir vu M e h m e t E r t a k p e n d a n t sa g a r d e à vue. 

A b d u r r a h i m D e m i r a soul igné q u ' à la sui te de la p la in te péna l e d ' I smai l 

E r t a k , il avai t é té e n t e n d u p a r le p r o c u r e u r de la R é p u b l i q u e de 

Diya rbak i r et avait m e n t i o n n é d a n s sa dépos i t ion les n o m s de ce r t a ines 

p e r s o n n e s qu i é t a i en t d é t e n u e s au m ê m e endro i t q u e lui. D a n s son 

o r d o n n a n c e d ' i n c o m p é t e n c e ratione materiae r e n d u e le 21 ju i l l e t 1993, le 

p r o c u r e u r de la R é p u b l i q u e de § i rnak a ind iqué qu ' i l renvoyai t le dossier 

au conseil a d m i n i s t r a t i f de § i rnak . Il éche t de n o t e r que l ' e n q u ê t e u r n ' a 

pas eu en sa possession ledit doss ier et n ' a pas recuei l l i d a n s le cad re de ses 

inves t iga t ions la dépos i t ion d ' I smai l E r t a k ainsi q u e celles des pe r sonnes 

c i tées p a r lui d a n s sa p l a in te . 

Vu les p a r a g r a p h e s 92-93 et 121 ci-dessus et eu é g a r d aux 

cons idé ra t ions qui p r é c è d e n t , la C o u r conclut que l 'E ta t dé fendeur a 

m a n q u é à son obl igat ion de m e n e r u n e e n q u ê t e a d é q u a t e et effective sur 

les c i r cons tances de la d i spa r i t ion du fils du r e q u é r a n t . P a r t a n t , l 'art icle 2 

de la C o n v e n t i o n a é té violé de ce chef é g a l e m e n t . 

IV. SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ANCIEN ARTICLE 25 § 1 

DE LA C O N V E N T I O N 

136. D e v a n t la C o m m i s s i o n , les r e p r é s e n t a n t s du r e q u é r a n t ont 

s o u t e n u q u ' à u n e d a t e p o s t é r i e u r e à l ' i n t roduc t ion de la r e q u ê t e tous les 

d o c u m e n t s relat ifs à l 'affaire on t é té saisis p a r les forces de l 'ordre lors de 

l ' a r r e s t a t i on de M'' T a h i r Elçi qui avai t i n t rodu i t au nom du r e q u é r a n t la 

r e q u ê t e d e v a n t la C o m m i s s i o n . I n v o q u a n t l ' ancien ar t ic le 25 § 1 de la 

Conven t ion , ils se sont p la in t s q u e la T u r q u i e a en t r avé l 'exercice 

efficace du dro i t de r e q u ê t e individuel le . 

137. L ' anc ien ar t ic le 25 de la C o n v e n t i o n est a insi libellé : 

« 1. La Commission peut être saisie d'une reejuete adressée au Secrétaire Général du 

Conseil de l'Europe par toute personne physique, toute organisation non 

gouvernementale ou tout groupe de particuliers, qui se prétend victime d'une violation 

par l'une des Hautes Parties contractantes des droits reconnus dans la (...) Convention, 

dans le cas où la Haute Partie contractante mise en cause a déclaré reconnaître la 

compétence de la Commission dans cette matière. Les Hautes Parties contractantes 
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ayant souscrit une telle déclaration s'engagent à n 'entraver par aucune mesure 

l'exercice efficace de ce droit. 

(...)» 

138. La C o m m i s s i o n e s t ime q u e r ien d a n s les dépos i t ions de M' T a h i r 

Elçi ni d a n s le dossier ne p e r m e t d 'a f f i rmer que la p r o c é d u r e péna le 

e n g a g é e à l ' encon t re de l 'avocat du r e q u é r a n t conce rna i t la r e q u ê t e 

i n t rodu i t e devant la Commis s ion . 

139. Le G o u v e r n e m e n t ne formule a u c u n e obse rva t ion sur ce point . 

140. Devan t la C o u r , le r e q u é r a n t n ' a pas souha i t é m a i n t e n i r ce grief. 

141. La C o u r ne j u g e pas devoir e x a m i n e r la ques t i on d'office. 

V. SUR LA P R A T I Q U E ALLÉGUÉE DE V I O L A T I O N DE L 'ARTICLE 2 

DE LA C O N V E N T I O N 

142. Le r e q u é r a n t invite la C o u r à d i re qu ' i l ex is te dans le Sud-Est de 

la T u r q u i e u n e p r a t i q u e de « d i s p a r i t i o n s » qui e m p o r t e violat ion aggravée 

d e l 'a r t ic le 2 de la Conven t ion . Il aff irme en o u t r e q u e la p r a t i q u e des 

recours ineffectifs est off iciel lement to lérée d a n s ce t t e région de la 

T u r q u i e . Il invoque à l ' appui de ce t t e a s se r t ion le fait qu ' i l ex is te des 

p reuves conva incan te s d ' une pol i t ique du d é m e n t i en ce qui conce rne les 

cas d 'homic ides , de t o r t u r e s de d é t e n u s et de d i spa r i t ions , ainsi q u e le 

refus ou l ' abs t en t ion s y s t é m a t i q u e des a u t o r i t é s d ' e n q u ê t e r sur les griefs 

des v ic t imes . 

143. Le G o u v e r n e m e n t r e je t t e les a l l éga t ions du r e q u é r a n t . 

144. La C o u r cons idère q u e les p reuves recuei l l ies et les é l é m e n t s 

versés au doss ier en l 'espèce ne suffisent pas pour qu 'e l l e puisse déc ider 

si les a u t o r i t é s t u r q u e s ont ou non suivi u n e p r a t i q u e de violat ions de 

l 'ar t icle 2 de la Conven t ion . 

VI. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

145. Aux t e r m e s de l 'ar t ic le 41 de la C o n v e n t i o n , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. D o m m a g e 

146. Le r e q u é r a n t d e m a n d e une r é p a r a t i o n pécun ia i r e de 

60 630,44 livres s t e r l ing (GBP) pour p e r t e s de r evenus , m o n t a n t calculé 

p a r ré fé rence aux revenus m e n s u e l s e s t imés de M e h m e t E r t ak , soit 
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180 000 000 livres t u r q u e s ( T R L ) , en va leu r ac tue l l e , qu ' i l d é t i e n d r a pour 

la veuve et les q u a t r e en fan t s de celui-ci. 

147. Le r e q u é r a n t r é c l a m e 40 000 G B P en r é p a r a t i o n du d o m m a g e 

mora l décou lan t des violat ions de la Conven t ion dont son fils a é té 

v ic t ime, ainsi que de la p r a t i q u e a l l éguée de telles viola t ions , s o m m e 

qu' i l d é t i e n d r a pour la veuve et les q u a t r e en fan t s de celui-ci, plus 

2 500 G B P pour l u i -même en raison de l ' absence de tout r ecours effectif. 

Il invoque les p r é c é d e n t e s décis ions de la C o u r r e n d u e s pour d é t e n t i o n 

i l légale , t o r t u r e et a b s e n c e d ' e n q u ê t e effective. 

148. A t i t r e pr inc ipa l , le G o u v e r n e m e n t sou t ien t q u ' a u c u n e r é p a r a t i o n 

ne s ' impose en l 'espèce. Selon lui, il sera i t dép lacé de lui faire payer la 

p e r t e de r evenus p r é t e n d u m e n t subie pa r M e h m e t E r t ak pu i sque la mor t 

de celui-ci n ' a pas é té é tab l ie . A t i t r e subs id ia i re , il invite la C o u r à re je ter 

les d e m a n d e s e x o r b i t a n t e s , exagé rées et injustif iées d ' i n d e m n i t é s 

p r é s e n t é e s p a r le r e q u é r a n t . 

149. Plus g é n é r a l e m e n t , le G o u v e r n e m e n t e s t ime q u e les s o m m e s 

r e v e n d i q u é e s ont é té p r é s e n t é e s sans é g a r d aux condi t ions sociales, ni au 

niveau de sa la i re m i n i m u m en v igueur d a n s le pays. Sur ce poin t , il fait 

valoir q u e les i n d e m n i t é s oct royées p a r la C o u r ne doivent pas ê t r e poul

ies r e q u é r a n t s un moyen de s 'enr ichi r . 

150. P o u r ce qui est de la d e m a n d e du r e q u é r a n t c o n c e r n a n t la pe r t e 

de r evenus , la j u r i s p r u d e n c e de la C o u r é tab l i t qu ' i l doit y avoir un lien de 

causa l i t é man i fe s t e e n t r e le d o m m a g e a l l égué pa r le r e q u é r a n t et la 

violat ion de la Conven t i on et que cela p e u t , le cas é c h é a n t , inc lure une 

i n d e m n i t é au t i t r e de la p e r t e de r evenus (voir, e n t r e a u t r e s , l ' a r rê t 

B a r b e r a , M e s s e g u é et J a b a r d o c. Espagne du 13 j u i n 1994 {article 50), 

série A n° 285-C, pp. 57-58, §§ ' 16-20). La C o u r a cons ta té 

( p a r a g r a p h e 131 ci-dessus) qu 'e l l e peu t t en i r p o u r é tabl i q u e M e h m e t 

E r t a k est décédé à la su i te de son a r r e s t a t i o n pa r les forces de l 'ordre et 

q u e la r esponsab i l i t é de l 'Eta t est e n g a g é e au r e g a r d de l 'ar t icle 2 de la 

Conven t i on . D a n s ces condi t ions , il exis te b ien un lien de causa l i t é direct 

e n t r e la viola t ion de l 'ar t icle 2 et la p e r t e p a r la veuve et les o rphe l ins de 

M e h m e t E r t a k du sou t i en financier qu ' i l l eur appo r t a i t ( a r r ê t Çakia 

préc i t é , § 127). La C o u r al loue au r e q u é r a n t , qui la d é t i e n d r a pour le 

c o m p t e de la veuve et des o rphe l ins de son fils, la s o m m e de 15 000 GBP. 

151. Q u a n t a u d o m m a g e m o r a l , la C o u r r appe l l e q u e , d a n s l ' a r rê t 

Çakia p réc i té (§ 130), elle a a l loué, pour violat ion des a r t ic les 2, 3 , 5 et 13 

de la C o n v e n t i o n en ra ison du décès du frère du r e q u é r a n t à la su i te de son 

a r r e s t a t i o n p a r les forces de l 'o rdre , une s o m m e de 25 000 G B P devant 

ê t r e d é t e n u e pa r celui-ci p o u r les hé r i t i e r s de son f rère , l ' i n té ressé lui-

m ê m e recevan t une s o m m e de 2 500 G B P , c o m m e « p a r t i e l é sée» au sens 

de l 'ar t ic le 41 de la Conven t ion . En l 'espèce, la C o u r a c o n s t a t é u n e 

violat ion subs t an t i e l l e et p r o c é d u r a l e de l 'ar t icle 2. P r e n a n t ac te des 

s o m m e s p r é c é d e m m e n t oct royées d a n s des affaires conce rnan t 
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l ' appl ica t ion de ce t t e m ê m e disposi t ion d a n s le Sud-Est de la T u r q u i e 

( a r r ê t s Kaya (p réc i t é ) , p . 333, § 122, Gu leç (p réc i t é ) , p . 1734, § 88 , Ergi 

c. T u r q u i e du 28 juillet 1998, Recueil 1998-IV, p . 1785, § 110, Ya§a 

(p réc i t é ) , pp . 2444-2445, § 124, et Ogur c. Turquie [GCJ , n" 21594/93, § 98, 

C E D H 1999-III), et t e n a n t c o m p t e des c i r cons tances de l 'affaire, la C o u r 

décide d 'a l louer , en r é p a r a t i o n du d o m m a g e m o r a l , u n e s o m m e de 

20 000 G B P , q u e le r e q u é r a n t d é t i e n d r a pour la veuve et les q u a t r e 

enfan t s de son fils. En ce qu i conce rne le r e q u é r a n t l u i - m ê m e , la C o u r 

e s t ime q u e celui-ci a i n d é n i a b l e m e n t subi un d o m m a g e en ra ison de la 

violat ion c o n s t a t é e , et , s t a t u a n t en é q u i t é , lui oct roie 2 500 G B P . 

B. Frais e t d é p e n s 

152. Le r e q u é r a n t d e m a n d e au to ta l 26 022,68 G B P pour les honora i r e s 

e t frais e n t r a î n é s pa r le dépôt d e sa r e q u ê t e . C e t t e s o m m e couvre les 

hono ra i r e s et les frais qu ' i l a dû paye r p o u r venir dépose r devan t les 

dé légués de la Commis s ion lors des aud i t ions o rgan i sées à A n k a r a et p o u r 

ass i s t e r à l ' audience d e v a n t la C o u r . Il ind ique un m o n t a n t de 5 395 G B P 

c o r r e s p o n d a n t à des honora i r e s et des frais admin i s t r a t i f s en r a p p o r t avec 

l ' ass is tance a s s u r é e p a r le Proje t k u r d e p o u r les d ro i t s d e l ' h o m m e ( P K D H ) 

d a n s son rôle de l iaison e n t r e l ' équipe des j u r i s t e s au R o y a u m e - U n i , d ' u n e 

pa r t , et les avocats et l u i -même en T u r q u i e , d ' a u t r e p a r t ; un m o n t a n t de 

4 890 G B P pour le t ravai l effectué p a r q u a t r e avocats en T u r q u i e ; un 

m o n t a n t de 14950 G B P p o u r les honora i r e s de ses r e p r é s e n t a n t s au 

R o y a u m e - U n i ; u n m o n t a n t de 255 G B P p o u r les frais a d m i n i s t r a t i f s d ivers 

ainsi q u ' u n e s o m m e de 532,68 G B P pour les frais de voyage, de séjour et 

d ' i n t e r p r é t a t i o n occas ionnés p a r les aud i t ions en T u r q u i e . 

153. Le r e q u é r a n t d e m a n d e q u e la s o m m e accordée pa r la C o u r soit 

l ibellée en livres s t e r l ing et versée sur le c o m p t e en b a n q u e du r e q u é r a n t 

au R o y a u m e - U n i . 

154. Le G o u v e r n e m e n t invite la C o u r à r e je te r ce t t e d e m a n d e car elle 

est d é n u é e de f o n d e m e n t et au d e m e u r a n t excessive. Il con tes t e q u e le 

r e q u é r a n t ai t eu besoin de faire appe l à des avocats é t r a n g e r s et s 'oppose 

c a t é g o r i q u e m e n t à ce q u ' u n e s o m m e , que l le qu 'e l l e soit, soit octroyée 

pour les frais et d é p e n s e n c o u r u s par le P K D H . 

155. La C o u r n 'es t pas conva incue q u e la s o m m e d e m a n d é e à p ropos 

du P K D H ait é té n é c e s s a i r e m e n t e x p o s é e : elle r e j e t t e donc ce t t e 

p r é t e n t i o n . E n ce qui conce rne le su rp lus de la d e m a n d e pour frais et 

d é p e n s , la C o u r , s t a t u a n t en équ i t é et p r e n a n t en cons idé ra t ion les 

dé ta i l s des p r é t e n t i o n s fo rmulées pa r le r e q u é r a n t , lui octroie 

12 000 G B P , plus tou t m o n t a n t pouvan t ê t r e dû au t i t re de la t axe sur la 

va leu r a jou tée , mo ins les 14 660,35 francs français pe rçus du Consei l de 

l 'Europe au t i t r e de l 'ass is tance jud ic i a i r e . 
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C. I n t é r ê t s m o r a t o i r e s 

156. Selon les in fo rma t ions dont la C o u r dispose , le t a u x d ' i n t é r ê t légal 

appl icable au R o y a u m e - U n i à la d a t e d ' adop t ion du p ré sen t a r r ê t est de 

7,5 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette l ' except ion p ré l imina i r e du G o u v e r n e m e n t ; 

2. Dit qu ' i l y a eu viola t ion de l 'ar t ic le 2 de la Conven t i on en ra i son de la 

m o r t du fils du r e q u é r a n t causée pa r les a g e n t s de l 'E ta t et de l ' absence 

d ' e n q u ê t e a d é q u a t e et effective sur les c i rcons tances de la d i spa r i t ion 

de celui-ci ; 

3. Dit 

a) q u e l 'E ta t d é f e n d e u r doit verser au r e q u é r a n t , d a n s les t rois mois, 

les s o m m e s s u i v a n t e s : 

i. 15 000 G B P (quinze mille livres s te r l ing) p o u r d o m m a g e 

m a t é r i e l , s o m m e q u e le r e q u é r a n t d é t i e n d r a pour la veuve et les 

q u a t r e enfan t s de son fils M e h m e t E r t a k , à conver t i r en livres 

t u r q u e s au t a u x appl icable à la d a t e du r è g l e m e n t ; 

ii. 20 000 G B P (vingt mille livres s te r l ing) p o u r d o m m a g e mora l , 

s o m m e q u e le r e q u é r a n t d é t i e n d r a pour la veuve et les q u a t r e 

enfan t s de son fils, et 2 500 G B P (deux mille cinq cen t s livres 

s te r l ing) au t i t r e du d o m m a g e subi pa r le r e q u é r a n t , s o m m e s à 

conver t i r en livres t u r q u e s au t a u x appl icable à la d a t e d u 

r è g l e m e n t ; 

iii. 12 000 G B P (douze mille livres s t e r l ing) pour frais e t d é p e n s , 

plus tou t m o n t a n t pouvan t ê t r e d û a u t i t r e de la t axe sur la va leur 

a jou tée , moins les 14 660,35 F R F (qua to rze mille six cent so ixante 

francs français t r en t e - c inq c e n t i m e s ) pe rçus du Conse i l de l 'Europe 

au t i t r e de l ' ass is tance j ud i c i a i r e , à conver t i r en livres s te r l ing au 

t a u x appl icable à la d a t e du p rononcé de l ' a r rê t ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d ' un i n t é r ê t s imple de 7,5 % l 'an 

à c o m p t e r de l ' exp i ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e p o u r le su rp lus . 

Fa i t en f rançais , pu is p rononcé en a u d i e n c e pub l ique au Pa la i s d e s 

Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 9 m a i 2000. 

Michae l O'BOYLE 

Greff ier 

E l i s abe th PALM 

P r é s i d e n t e 
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SUMMARY1 

Disappearance of detainee arrested by security forces and effectiveness of 
subsequent investigation 

Article 2 

Life - Disappearance of a detainee arrested by the security forces - Whether investigation into 
the disappearance was effective 

* 
* * 

In August 1992 disturbances took place in a town in south-eastern Turkey. The 
security forces made nearly a hundred arrests. Persons suspected of terrorist 
activities were taken directly to the local security police headquarters and 
detained there. The applicant alleged that his son had been taken to the police 
headquarters following an identity check. Several witnesses stated that they had 
been held in police custody with the applicant's son. One of them said that the 
applicant's son had been tortured to death. However, the authorities denied that 
they had taken the applicant's son into custody. To date, the applicant has not 
heard any news about his son. Following his son's disappearance the applicant 
applied to the provincial governor, who asked the national police headquarters to 
conduct an investigation in order to establish whether the applicant's allegations 
were true. In the meantime, the applicant lodged a complaint with the appropriate 
public prosecutor's office, indicating that several witnesses had said that they had 
seen his son while he was in police custody. The investigating officer appointed by 
the national police headquarters submitted his report to the province's 
administrative council, proposing that no court proceedings be brought. The 
public prosecutor, however, ruled that he did not have jurisdiction and forwarded 
the case file to the province's administrative council to enable it to carry out the 
investigation. After completing the investigation the administrative council issued 
an order concluding that the facts alleged by the applicant had not been 
established and that, consequently, no court proceedings should be brought 
against the local security police officers. The Supreme Administrative Court 
upheld the decision that there was no case to answer. A delegation of the 
European Commission of Human Rights obtained oral evidence. 

Held 
(1) Assessment of the facts: The Commission had concluded from the oral 
evidence it had gathered that it was plausible that the applicant's son had been 
taken into custody and that he had been seen dead in the place where he was 
being detained. The Commission had approached its task of assessing the 
evidence before it with the requisite caution. The Government's criticisms did 

1. This summary by the Registry does not bind the Court. 
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not disclose any matter of substance which might warrant the Court 's verifying the 
facts itself. 
(2) The Government's preliminary objection: The applicant had applied to the 
provincial governor and had also lodged a complaint with the appropriate public 
prosecutor's office. Although the national police headquarters had begun an 
investigation at the provincial governor's request, it appeared from the file on the 
investigation that no steps had been taken to find the witnesses who had said that 
they had seen the applicant's son while he was in custody, or to interview the 
applicant. Furthermore, the investigating officer had not been in possession of 
the file on the investigation opened by the public prosecutor following the 
complaint lodged by the applicant. In the final analysis, the authorities had not 
conducted an effective investigation. Accordingly, there had been no basis for any 
meaningful recourse by the applicant to the remedies referred to by the 
Government. He had therefore done everything that could reasonably have been 
expected in order to exhaust domestic remedies. 
(3) Article 2: (a) There was sufficient evidence to conclude that, after being 
arrested and detained, the applicant's son had been subjected to severe ill-
t reatment and had died while in the custody of the security forces. Although the 
authorities were under an obligation to account for individuals in their charge, no 
explanation had been offered as to what had happened to the applicant's son after 
he was arrested. The Government accordingly bore responsibility for the 
applicant's son's death. 
(b) In the complaint which he had subsequently lodged with the public 
prosecutor's office the applicant had named several eyewitnesses who had said 
that they had seen his son while he was in police custody. One of them 
had maintained that he had been interviewed by the public prosecutor and had 
told him the names of other people who had been in custody with him. The public, 
prosecutor had stated, in his order ruling that he did not have jurisdiction ratione 
materiae, that he had forwarded the file to the relevant administrative council. It 
appeared that the investigating officer had never had the file in his possession and 
had not taken statements from the applicant or the other persons named in his 
complaint. In conclusion, no effective investigation into the circumstances of the 
applicant's son's disappearance had been conducted by the authorities. 
Conclusion: violation (unanimously). 
Article 41: The Court awarded specified sums for pecuniary and non-pecuniary 
damage and for costs and expenses. 
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In t h e c a s e o f Ertak v. T u r k e y , 

T h e E u r o p e a n C o u r t of H u m a n Righ t s (First Sec t ion) , s i t t ing as a 
C h a m b e r composed of: 

Mrs E. PALM, President, 
M r J . CASADEVALL, 
M r L . FERRARI BRAVO, 
M r B . ZUPANCIC, 
Mrs W. THOMASSEN, 
M r T . ?ANJIRU,judges, 
M r F. GÖLCÜKLÜ, ad hoc judge, 

and M r M. O'BOYLE, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 4 Apri l 2000, 

Del ivers t he following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an app l ica t ion (no. 20764/92) aga ins t the 
Republ ic of T u r k e y lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of the Conven t ion 
for t he P r o t e c t i o n of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s ("the 
Conven t ion" ) by a T u r k i s h na t iona l , M r Ismai l E r t a k (" the app l i can t " ) , 
on 1 O c t o b e r 1992. 

2. T h e app l i can t , who was g r a n t e d legal aid, was r e p r e s e n t e d by 
Mr K. Boyle a n d Ms F. H a m p s o n , l ec tu re r s at t he Unive r s i ty of Essex 
(Un i t ed K i n g d o m ) . T h e T u r k i s h G o v e r n m e n t (" the G o v e r n m e n t " ) were 
r e p r e s e n t e d by the i r Agen t . 

3. T h e appl ican t a l leged t h a t his son, who was t a k e n in to police 
cus tody on 20 A u g u s t 1992, h a d d i s a p p e a r e d while be ing d e t a i n e d and 
had in all p robabi l i ty been killed by the police d u r i n g ques t ion ing . 

4. T h e case was re fe r red to t he C o u r t by t he C o m m i s s i o n , in 
acco rdance wi th t he provisions appl icable pr ior to t he en t ry in to force of 
Protocol No . 11 to the Conven t ion , on 6 M a r c h 1999 (Article 5 § 4 of 
Protocol No. 11 a n d former Art ic les 47 and 48 of t h e C o n v e n t i o n ) . 

5. O n 31 M a r c h 1999 a pane l of t he G r a n d C h a m b e r dec ided t h a t the 
case should be e x a m i n e d by one of the Sect ions of t he C o u r t (Rule 100 § 1 
of t he Rules of C o u r t ) . T h e app l ica t ion was ass igned to t he First Section 
(Rule 52 § 1). W i t h i n t h a t Sect ion, t he C h a m b e r t h a t would cons ider the 
case (Article 27 § 1 of the Conven t i on ) was cons t i t u t ed as provided in 
Ru le 26 § 1. M r R. T ü r m e n , t he j u d g e e lec ted in respec t of T u r k e y , 
w i t h d r e w from s i t t i ng in t he case (Rule 28) . T h e G o v e r n m e n t accordingly 
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a p p o i n t e d M r F . Gölcüklü to sit as an ad hoc j u d g e (Article 27 § 2 of t he 
C o n v e n t i o n a n d Rule 29 § 1). 

6. T h e app l ican t a n d the G o v e r n m e n t each filed observa t ions on the 
mer i t s (Rule 59 § 1). 

7. A h e a r i n g took place in public in the H u m a n Righ t s Bui ld ing, 
S t r a sbou rg , on 9 N o v e m b e r 1999. 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
Mrs D . A K g A Y , 
Mr B. CALI§KAN, 
M r E. GENEL, 
M r C . AYDIN, 
M s M . GUL§EN, 
Ms A . GUNYAKTI, 

(b) for the applicant 
Ms F . HAMPSON, 
Ms R. YALQINDAG, 
Mr C. AYDIN, 
Mr K . YILDIZ, 

Co-Agent, 

Advisers; 

Counsel, 

Advisers. 

T h e C o u r t h e a r d add res ses by Ms H a m p s o n a n d M r s Akcay. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e app l i can t , I smai l E r t a k , a T u r k i s h na t iona l born in 1930, lives in 
S, l rnak , in s o u t h - e a s t e r n Tu rkey . H e appl ied to t he C o m m i s s i o n on his own 
behal f and on beha l f of his son M e h m e t E r t a k , who, he a l leged, had 
d i s a p p e a r e d in c i r c u m s t a n c e s e n g a g i n g the responsibi l i ty of t he S t a t e . 

A. T h e fac t s 

9. T h e facts s u r r o u n d i n g the d i s a p p e a r a n c e of t he app l i can t ' s son a r e 
d i spu t ed . 

10. T h e vers ion s u b m i t t e d by the app l ican t is set out in Sect ion 1 
below. In his m e m o r i a l to the C o u r t , M r E r t a k rel ied on the facts as 
es tab l i shed by the C o m m i s s i o n in its r epo r t and on his previous 
submiss ions to t he C o m m i s s i o n . 
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11. T h e facts as p r e s e n t e d by the G o v e r n m e n t a r e set out in Section 2. 
12. A desc r ip t ion of the m a t e r i a l s u b m i t t e d to t he C o m m i s s i o n is given 

in P a r t B. 
13. In the light of the d i spu te over the c i r c u m s t a n c e s s u r r o u n d i n g the 

d i s a p p e a r a n c e of the app l i can t ' s son, t h e C o m m i s s i o n c o n d u c t e d its own 
inves t iga t ion wi th a view to e s t ab l i sh ing the facts, p u r s u a n t to former 
Art ic le 28 § 1 (a) of t he Conven t i on . T o t h a t end, it e x a m i n e d a n u m b e r 
of d o c u m e n t s s u b m i t t e d by the app l i can t and the G o v e r n m e n t in suppor t 
of t he i r respect ive asse r t ions and appo in t ed t h r e e d e l e g a t e s to t ake 
evidence from wi tnesses at h e a r i n g s held in A n k a r a on 5, 6 and 
7 F e b r u a r y 1997. T h e C o m m i s s i o n ' s a s s e s s m e n t of the evidence , and its 
s u b s e q u e n t f indings, a r e s u m m a r i s e d in P a r t C. 

1. The facts as presented by the applicant 

(a) Disappearance of the applicant's son 

14. Fol lowing inc idents in § i rnak (a town in s o u t h - e a s t e r n Tu rkey ) 
b e t w e e n 18 a n d 20 Augus t 1992, several people were t a k e n in to police 
cus tody at the S,irnak g e n d a r m e r i e c o m m a n d and secur i ty police 
h e a d q u a r t e r s on 21 A u g u s t . At t he t i m e of t he events t he app l i can t ' s son, 
M e h m e t E r t a k , was work ing a t a coal m ine . 

15. At Bakimevi checkpoin t , police officers in blue un i fo rms s topped 
the taxi in which M e h m e t E r t a k was t rave l l ing h o m e from work t o g e t h e r 
wi th t h r e e o t h e r peop le , n a m e l y A b d u l m e n a f Kabu l , SiAleyman E r t a k and 
Yusuf E r t a k . T h e police officers took the i r iden t i ty p a p e r s a n d one of t h e m 
asked which one was M e h m e t E r t a k . M e h m e t E r t a k ident if ied h imsel f and 
the officers took h im away. 

16. O n 24 Augus t 1992 Abdu l l ah E r t u r , a n a c q u a i n t a n c e who h a d been 
t a k e n into police cus tody on 21 A u g u s t 1992 a n d re leased on 23 Augus t 
1992, told t he app l ican t t h a t he had s h a r e d a cell with M e h m e t E r t a k for 
a whole day and night . 

17. A b d u r r a h i m D e m i r , a lawyer t a k e n in to police cus tody on 22 Augus t 
1992 a n d re leased on 15 S e p t e m b e r 1992, told t he appl ican t tha t he had 
spent five or six days in the s a m e r o o m as M e h m e t E r t a k . H e also s t a t e d 
t h a t M e h m e t E r t a k h a d been severely t o r t u r e d ; in pa r t i cu l a r , on t he last 
occasion he had r e m a i n e d in the " t o r t u r e r o o m " for ab o u t fifteen hours 
and , on be ing b r o u g h t back to his cell, h a d been unconsc ious , d i sp lay ing no 
signs of life. A few m i n u t e s l a t e r he h a d been d r a g g e d out of t he cell by the 
legs. A n o t h e r pe rson , A h m e t K a p l a n , who had likewise been r e l eased on 
15 S e p t e m b e r 1992, told t he app l ican t t h a t he h a d seen his son while in 
custody. T h r e e fu r the r people d e t a i n e d at police h e a d q u a r t e r s at t he s a m e 
t i m e as M e h m e t E r t a k informed the app l i can t , w h e n he w e n t to visit t h e m 
at § i rnak Pr ison , t h a t t hey h a d seen M e h m e t E r t a k d u r i n g t h a t t i m e . 
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18. T h e appl ican t r e q u e s t e d the § i rnak provincial governor to expla in 
why his son had not been re leased and to inform h im of his w h e r e a b o u t s . 
H e was a c c o m p a n i e d by local counci l lors Abdul lah Sakin and O m e r 
Yarchmci , a n d by a n o t h e r of his sons, H a m i t E r t a k . T h e provincial 
governor , M u s t a f a Malay , in terv iewed an eyewi tness , Abdu l l ah E r t u r , 
who conf i rmed t h a t he had seen M e h m e t E r t a k at the police 
h e a d q u a r t e r s . T h e provincial governor c o n d u c t e d enqu i r i e s a m o n g 
m e m b e r s of t he a r m e d forces a n d the police. T h e police officers 
in terv iewed m a i n t a i n e d t h a t M e h m e t E r t ak had never been d e t a i n e d in 
police custody. In a l e t t e r of 4 N o v e m b e r 1992 the provincial governor 
r e q u e s t e d t he na t iona l police h e a d q u a r t e r s to appo in t an inves t iga t ing 
officer to ca r ry out enqu i r i e s in to the app l i can t ' s a l l ega t ions . 

19. O n 2 O c t o b e r 1992 the appl ican t lodged a compla in t wi th the 
§ i rnak public p rosecu to r , a sk ing w h a t had h a p p e n e d to his son. He 
exp la ined t h a t a l t h o u g h several wi tnesses had said tha t they had seen his 
son d u r i n g the i r t i m e in d e t e n t i o n , t he provincial governor ' s office, t h e 
police and the a r m e d forces had all m a i n t a i n e d t h a t M e h m e t Er tak had 
never been t a k e n in to police custody. 

20. O n 8 April 1993 the inves t iga t ing officer s u b m i t t e d his r e p o r t to 
t he § i rnak A d m i n i s t r a t i v e Counci l , p ropos ing tha t no cour t p roceed ings 
be b rough t . 

21 . O n 21 J u n e 1993 the Sjirnak public p rosecu to r ru led tha t he did not 
have ju r i sd ic t ion and forwarded t h e case file to the Admin i s t r a t i ve 
Counci l of t he province of § i rnak to enab le it to ca r ry ou t the inves t iga t ion . 

22. O n 11 N o v e m b e r 1993 the S,irnak A d m i n i s t r a t i v e Counci l issued an 
o r d e r s igned by the d e p u t y provincial governor and the d i r ec to r s or d e p u t y 
d i r ec to r s of t he province ' s var ious public services ( the post of D i r ec to r of 
Legal Affairs was vacan t at t he t i m e ) . T h e o r d e r s t a t e d tha t no c r imina l 
p roceed ings should be b rough t aga ins t the officers from § i r n a k police 
h e a d q u a r t e r s . T h e A d m i n i s t r a t i v e Counci l held t h a t the a l leged facts 
had not been es tab l i shed . 

23. O n 22 N o v e m b e r 1993, in acco rdance wi th the legislative 
provisions in force, t he case was re fe r red to t he S u p r e m e A d m i n i s t r a t i v e 
C o u r t . In a j u d g m e n t of 22 D e c e m b e r 1993 tha t court uphe ld the 
A d m i n i s t r a t i v e Counc i l ' s decis ion t h a t t h e r e was n o case to answer , 
finding as follows: 

"... Offences committed by civil servants acting in the performance of their duties or 
in their official capacity are subject to the procedures governing prosecutions of civil 
sen-ants an administrative investigating officer responsible for conducting the 
investigation is appointed by means of an order ... 

... In order that an investigation may be conducted in respect of a civil servant, the 
civil servant concerned must first of all be accurately identified. Failing any accurate 
identification, no investigation can be carried out, no investigation report can be drawn 
up and no court with jurisdiction in the mat ter may give judgment. 
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The information in the investigation file has not made it possible to determine who 
committed the alleged offence; consequently, that investigation should not have been 
commenced. However, an investigation file was compiled by the appointed 
investigating officer and, on the basis of that file, the Administrative Council of the 
province decided that there was no case to answer, on the ground that the persons 
responsible were unknown and that it was impossible to investigate the case. The 
Supreme Administrative Court decides unanimously, for the aforementioned reasons, 
to uphold the decision of the Administrative Council and to close the investigation." 

(b) Alleged interference with the applicant's right of individual petit ion 

Measures taken against Tahir Elci, the applicant s lawyer at the time of the application 

24. Accord ing to t he app l i can t , the au tho r i t i e s p ro secu t ed T a h i r Elcj, a 
lawyer, for t he role he h a d played in t h e lodging of ce r t a in appl ica t ions , 
inc lud ing t h a t of t he app l i can t , wi th t he C o m m i s s i o n . T h e 
app l ican t m a i n t a i n e d tha t on 23 N o v e m b e r 1993 all t he d o c u m e n t s 
r e l a t i ng to the case had been seized by t h e secur i ty forces when T a h i r 
Elci was a r r e s t e d . 

2. The facts as presented by the Government 

(a) Disappearance of the applicant's son 

25. It was t r u e t h a t following c lashes in the town of § i rnak be tween 
18 and 20 Augus t 1992, an ope ra t i on was car r ied ou t a n d nea r ly one 
h u n d r e d people were t a k e n in to police custody. However , M e h m e t E r t a k 
was not a r r e s t e d by the secur i ty forces. As the na t iona l police 
h e a d q u a r t e r s s t a t e d in a l e t t e r of 21 D e c e m b e r 1994, t he cus tody reg i s te r 
ind ica ted t h a t he had never b e e n a r r e s t e d or held in custody. 

(b) Alleged interference with the applicant's right of individual petit ion 

26. O n 23 F e b r u a r y 1995 the G o v e r n m e n t forwarded to the 
C o m m i s s i o n a record of the d o c u m e n t s seized from T a h i r Elgi, t o g e t h e r 
wi th t he Diya rbak i r N a t i o n a l Secur i ty C o u r t ' s decis ion of 1 0 J a n u a r y 1994, 
l is t ing t he d o c u m e n t s t h a t had been r e t u r n e d to h im . 

B. E v i d e n c e g a t h e r e d by the C o m m i s s i o n 

1. Written evidence 

27. T h o s e a p p e a r i n g before t he C o u r t s u b m i t t e d var ious d o c u m e n t s 
c o n c e r n i n g the inves t iga t ion in respec t of t he app l i can t ' s c r imina l 
compla in t . 
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(a) Complaint lodged by the applicant with the §irnak public prosecutor's 
office on 2 October 1992 

28. T h e appl ican t a l leged tha t , following the events in § i rnak , his son 
had been a r r e s t e d d u r i n g an iden t i ty check on 20 A u g u s t 1992, whi le 
r e t u r n i n g h o m e from work wi th t h r e e m e m b e r s of his family. H e gave 
the n a m e s of eyewi tnesses who h a d s t a t e d t h a t they had seen his son 
while he was in police cus tody, and r e q u e s t e d in fo rmat ion as to wha t had 
h a p p e n e d to his son. 

(b) Order of 21 July 1993 by the §irnak public prosecutor, ruling that he did 
not have jurisdict ion ratione materiae 

29. In this o rder , the Sjirnak public p rosecu to r ' s office ru led tha t it did 
not have ju r i sd i c t ion to dea l wi th t he app l i can t ' s c r imina l compla in t 
aga ins t the officers from § i rnak police h e a d q u a r t e r s . It po in ted ou t t h a t 
t he ac t ions of m e m b e r s of the secur i ty forces who w e r e u n d e r the 
a u t h o r i t y of the governor of t he s t a t e of e m e r g e n c y region were governed 
by the rules on p rosecu t ion of civil s e rvan t s , a n d re fe r red t he case to the 
A d m i n i s t r a t i v e Counci l of the province of § i rnak . 

(c) Documents concerning the investigation conducted by investigating 
officer Yahya Bal 

30. In a l e t t e r d a t e d 4 N o v e m b e r 1992 the § i rnak provincial governor , 
M u s t a f a Malay , r e fe r r ing to the pe t i t ion which the appl ican t had lodged 
wi th the governor ' s office on 10 S e p t e m b e r 1992, r e q u e s t e d the na t i ona l 
police h e a d q u a r t e r s to appo in t an inves t iga t ing officer to ca r ry out an 
inqui ry in to the app l i can t ' s a l l ega t ions . 

3 1 . In a l e t t e r d a t e d 3 D e c e m b e r 1992 the na t iona l police 
h e a d q u a r t e r s ' inves t iga t ion d e p a r t m e n t appo in t ed Detec t ive S e r g e a n t 
Yahya Bal as the inves t iga t ing officer. O n 12 and 13 J a n u a r y 1993 Yahya 
Bal took wi tness evidence from A b d u l m e n a f Kabu l , Si i leyman E r t a k , 
Yusuf E r t a k and Abdu l l ah E r t u r . S i i leyman E r t a k ' s s t a t e m e n t was 
ob t a ined wi th the ass i s tance of an i n t e r p r e t e r . T h e w i tne s se s ' s t a t e m e n t s 
were t a k e n down as follows: 

(a) Abdulmenaf Kabul: "I lived in the same hamlet as Mehmet Ertak and knew him 
personally. However, his father's name is not Mehmet, as you said it was, but Ismail. 
When the incidents occurred, I was at home. I was not taken into custody [at the police 
headquarters] as was alleged, either that day or the following clays. I heard about his 
disappearance when I gave evidence to the §trnak public prosecutor, on which occasion 
I said the same things as I am now saying to you. My relatives and I worked as village 
guards in 1987. Mehmet Ertak's brother, Salih, is currently a PKK militant and has gone 
off to the mountains. As we support the government, those people attacked my house 
and my relatives' houses, and I and several members of my family were injured and my 
cousin Hasan Ertak was killed. Since then, we have been involved in a dispute with them. 
Thai 's why they would have wanted to bring our name into this case to cause us harm. 
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I do not have any information on Mehmct Ertak's alleged disappearance and, contrary 
to what has been said, I was not taken into police custody with him." 

(b) Suleyman Ertak: "I know Mehmct Ertak. We lived in the same hamlet and 
sometimes worked together at the coal mines. However, his father's name is not 
Mehmet, as you said it was, but Ismail. When the incident took place, my nephew 
Yusuf and I were working in the coal mines. We heard shooting from the direction of 
the town and went to the main road to go back there. We hailed a taxi coming from the 
direction of Cizre. Mehmct Ertak was in the taxi, and we got in and went towards the 
town. At the entrance to the town, the police were carrying out an identity check. They 
checked the identity papers of all three of us and handed them back. My nephew and I 
went home; as for Mehmet Ertak, he said he had some shopping to do and went off 
towards the grocery stores across the road. I have never seen him since. I don't know 
where he is. I was not taken into police custody on the date of the incident - 18 August 
1992 - or after that date, either alone or with Mehmet Ertak, contrary to what his father 
alleged. I don't know why his father made that allegation." 

(c) Yusuf Ertak: "I know Mehmet Ertak. We lived in the same hamlet. Although we 
have the same surname, we are not related. However, his father's name is not Mehmet, as 
you said it was, but Ismail. I was not taken into police custody on 18 August 1992 at the 
national highways authority maintenance point [Bakimevi] as Mehmet Ertak's father 
alleged. At the time of the incidents, I was working at a coal mine 5 or 6 km away from 
the town. We heard shooting from the direction of the town and tried to go back there with 
the other workers, but the road was blocked by soldiers who were preventing anyone from 
entering or leaving. We were thus unable to gel back to $irnak; as a result, I was not taken 
into police custody. I don't know whether Mehmet Ertak was taken into custody by the 
police. I forgot to tell you that after the incidents - I can't remember the exact time — a 
taxi with Mehmet Ertak in it arrived from the direction of Cizre. I don't know who the taxi 
belonged to. The soldier who was at the scene made Suleyman Ertak and me get into the 
taxi and sent us off to §irnak. At the entrance to the town there were police officers. They 
checked our identity papers and then Mehmet Ertak went off towards the grocery stores 
across the road. We went home. However, neither ourselves nor Mehmet Ertak were 
taken into police custody. I don't know why his father said that ." 

(d) Abdullah Ertur (Ertugrul): "On 18 August 1992, following the events in §irnak 
during the day, I was arrested at home by police officers - or, I should say, by soldiers, 
who handed me over to the police. After an investigation was conducted by the security 
police, I was released the following day. When I returned home, Mehmet Ertak's father, 
whose son I knew personally because we worked together at the coal mine, came to see me. 
He asked whether I had been held in police custody and whether his son was also at the 
police headquarters . I replied that there had been forty or fifty of us but that I had not seen 
his son among the detainees. However, in his criminal complaint, he lied by saving the 
opposite. I don't know why he did that, but we don't talk to the Ertak family. Their son 
Salih Ertak, who is with the PKK, and his friends killed my uncle Hasan Ertak. He said 
that to cause a dispute between us and the security forces. I repeat that he is lying. I was 
not detained in the same cell as Mehmet Ertak and I don't know where he is now." 

(d) Investigation report submitted on 8 April 1993 by investigating officer 
Yahya Bal 

32. T h e inves t iga t ing officer s t a t e d t h a t in t he course of his inqui r ies 
he h a d vis i ted the scene of the events a n d e x a m i n e d the cus tody reg i s te r s , 
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copies of which w e r e a p p e n d e d to his r epo r t . H e said t h a t , a l t h o u g h l e t t e r s 
had been sen t to t h e police h e a d q u a r t e r s r e q u e s t i n g a n in te rv iew wi th 
Ismai l E r t a k (who h a d a p p a r e n t l y moved to Silopi) , t he a u t h o r i t i e s had 
been unab le to find the l a t t e r ' s a d d r e s s . H e no ted t h a t it was c lear f rom 
the s t a t e m e n t s by A b d u l m e n a f Kabu l , S i i leyman E r t a k a n d Yusuf E r t a k 
t h a t they had not b e e n t a k e n in to police cus tody e i t h e r before or af ter t h e 
inc iden ts , a fact c o r r o b o r a t e d by an inspect ion of t he cus tody reg i s t e r s . 
T h e inves t iga t ing officer also r e fe r red to the l e t t e r sent by t he § i rnak 
police conf i rming t h a t M e h m e t E r t a k had not b e e n t a k e n in to cus tody 
d u r i n g or af ter the inc iden t s in ques t ion , and no ted t h a t Abdu l l ah E r t u r , 
accord ing to the s t a t e m e n t he h a d m a d e , had been a r r e s t e d by the 
g e n d a r m e s af ter the inc iden ts in § i rnak on 18 A u g u s t 1992 and h a n d e d 
over to t he police before be ing re leased the nex t day; his n a m e a p p e a r e d 
u n d e r n u m b e r 602 in the cus tody reg is te r . H e observed t h a t Abdu l l ah 
E r t u r h a d m a i n t a i n e d t h a t he h a d not seen M e h m e t E r t a k at the police 
h e a d q u a r t e r s a n d had the re fo re not s tayed in the s a m e cell. T h e 
inves t iga t ing officer r e a c h e d the following conclusion: 

"I propose that no court proceedings be brought, given that the allegations made by 
Ismail Ertak and a member of Parliament, Orhan Dogan, concerning Mehmet Ertak's 
detention in police custody and disappearance while being detained are wholly 
unfounded." 

2. Oral evidence 

33. O n 5, 6 a n d 7 F e b r u a r y 1997 t h r e e C o m m i s s i o n de l ega te s o b t a i n e d 
the following s t a t e m e n t s in A n k a r a . 

(a) Ismail Ertak 

34. Th i s wi tness - the app l i can t - is M e h m e t E r t a k ' s fa ther . In Augus t 
1992 he h e a r d shoot ing , which went on for t h r ee days . O n the n igh t of t he 
inc iden t s , his son M e h m e t E r t a k was work ing at t he coal mine . 

35. H e r e p e a t e d t he facts as set out in his app l ica t ion . 
36. T h e wi tness s t a t e d t h a t he had gone to t he g e n d a r m e r i e c o m m a n d , 

whe re a major , a f ter check ing the list of those d e t a i n e d , had told h im t h a t 
his son h a d not b e e n d e t a i n e d at the b a r r a c k s . H e had also a t t e n d e d a 
m e e t i n g a t t he b a r r a c k s , on which occasion he h a d aga in d e m a n d e d 
in fo rmat ion as to w h a t h a d h a p p e n e d to his son. T o g e t h e r wi th two local 
council lors {muhtars) - Abdu l l ah Sakin (muhtar for t he Ye§ilyurt d is t r ic t ) 
and O m e r Yarchmci (muhtar for t he Gazipa§a d is t r ic t ) - he had gone to 
t he § i rnak provincial governor and in t roduced h im to Abdu l l ah E r t u r , 
who told the governor tha t while in police cus tody he h a d spen t one n ight 
in the s a m e cell as M e h m e t E r t a k . T h e governor h a d h a n d e d a l e t t e r to t he 
muhtars and had advised t h e m to con tac t t he police. T h e wi tness ' s son 
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H a m i t E r t a k had gone to t he police h e a d q u a r t e r s wi th Abdu l l ah Sakin and 
Abdul lah E r t u r . 

37. T h e wi tness m a i n t a i n e d t h a t he had lodged a compla in t wi th the 
§ i rnak publ ic p ro secu to r ' s office, bu t could not r e m e m b e r w h e t h e r the 
p r o s e c u t i n g a u t h o r i t i e s h a d ques t ioned Abdul lah E r t u r and the o t h e r 
people re fe r red to in his compla in t . T h e publ ic p r o s e c u t o r h a d r e m a r k e d 
tha t it was highly likely t h a t t he wi tness ' s son had gone away to the 
m o u n t a i n s . T h e wi tness had c o n t e s t e d t h a t a l l ega t ion , exp la in ing t h a t 
M e h m e t h a d four ch i ld ren and t h a t his wife was still very young . 

38. H e s t a t e d t h a t his son M e h m e t E r t a k had b e e n q u e s t i o n e d by 
police officers ea r l i e r t h a t year . H e did not know why his son had been 
s u m m o n e d by the police. H e added t h a t one of his sons, M e h m e t Salih 
E r t a k , h a d been miss ing since 1989; he had h e a r d t h a t he had gone off to 
jo in t he P K K ( W o r k e r s ' P a r t y of K u r d i s t a n ) , but he did not know w h e t h e r 
he was alive or d e a d . A n o t h e r of his sons, M e s u t E r t a k , had been convicted 
for his pa r t in a n explosion a n d s en t enced to twelve y e a r s ' i m p r i s o n m e n t . 
T h e wi tness r e p e a t e d t h a t his son M e h m e t E r t ak , who had four young 
ch i ld ren , had been doing n o t h i n g bu t "work all h o u r s of the day to feed 
t h e m " . H e s t a t e d : " T h a t child [ M e h m e t ] is innocen t . H i s b r o t h e r went 
away to the m o u n t a i n s n ine years ago. Maybe t h a t ' s w h a t they hold 
aga ins t h im . " 

(b) Mustafa Malay 

39. Th i s wi tness was provincial governor of § i rnak in Augus t 1992. H e 
exp la ined tha t on 18 Augus t 1992 t h e r e had been c lashes b e t w e e n the 
secur i ty forces a n d t e r ro r i s t s , who had l aunched an a t t a ck . Several people 
had been shot d e a d . T h e a t t a c k s had o r ig ina t ed in the a r e a w h e r e the coal 
m ines were s i t ua t ed . Fol lowing the inc iden ts , the secur i ty forces - police 
officers a n d g e n d a r m e s - had ca r r i ed out s ea rches a n d m o r e t h a n one 
h u n d r e d people had b e e n a r r e s t e d a n d b r o u g h t before t he cour t s . Some of 
t h e m h a d been t a k e n in to cus tody at t he police h e a d q u a r t e r s a n d o the r s at 
the g e n d a r m e r i e ' s d e t e n t i o n c e n t r e . Two s e p a r a t e r eg i s t e r s had been kept . 

40. T h e wi tness s t a t e d t h a t he had m e t a m a n in his office who said 
tha t he had spen t a whole n ight in the s a m e cell as M e h m e t E r t a k . H e 
could not r e m e m b e r w h e t h e r t h a t wi tness ' s n a m e was Abdu l l ah E r t u g r u l . 
H e h a d advised Ismai l E r t a k to t ake the eyewitness to the public 
p rosecu to r . H e had also in te rv iewed o t h e r people who h a d said t h a t they 
had seen M e h m e t E r t a k while in cus tody at the police h e a d q u a r t e r s . H e 
said t h a t I smai l E r t a k had not given u p a n d had come back to his office five 
or six t i m e s wi th t he s a m e a l lega t ions . T h e wi tness had wr i t t en a 
conf ident ia l l e t t e r to the na t iona l police h e a d q u a r t e r s in A n k a r a and to 
the Min i s t ry of t he In t e r io r , r e q u e s t i n g the a p p o i n t m e n t of an 
inves t iga t ing officer to ca r ry out inqu i r ies . H e added t h a t he had 
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s u b s e q u e n t l y inspec ted t he police h e a d q u a r t e r s ' cus tody reg i s t e r s a n d 
found t h a t M e h m e t E r t a k ' s n a m e was not on the list of d e t a i n e e s . T h e 
g e n d a r m e r i e had informed h im orally t h a t M e h m e t E r t a k had not been 
d e t a i n e d on the i r p remises . An inves t iga t ing officer h a d been a p p o i n t e d 
to conduc t the inves t iga t ion . T h e wi tness had been t r a n s f e r r e d to 
a n o t h e r post in F e b r u a r y 1993 and had consequen t ly received no fu r the r 
in fo rmat ion on the p rogress of t he inves t iga t ion . 

(c) Siileyman Ertak 

4 1 . Th i s wi tness had been w o r k i n g a t the coal m ines a t the m a t e r i a l 
t i m e . M e h m e t E r t a k was his cousin. W h e n the inc idents occur red in 
§irnak he had b e e n a t work in the mines . M e h m e t E r t a k , A b d u l m e n a f 
Kabu l and Yusuf E r t a k had also been at t he mines , work ing in different 
a r e a s . Because of the inc iden ts they had been unab le to r e t u r n to § i rnak 
b e t w e e n 18 and 22 Augus t . T h e y had been w a r n e d by the g e n d a r m e r i e 
office n e a r t he m i n e not to leave t he si te. 

42. T h e wi tness s t a t e d t h a t t h e r e had been c lashes in t he town bu t not 
in t he a r e a by the m i n e s . After s p e n d i n g four days in t he m i n e s , he , 
M e h m e t E r t ak , A b d u l m e n a f K a b u l a n d Yusuf E r t a k h a d s t a r t e d out 
a long the ma in road and , in o r d e r to go back to § i rnak , had t a k e n a taxi 
which had ar r ived from Ciz re . It had a lmost been n ight t i m e . N e a r § i rnak , 
at the checkpoint inside the town, police officers in blue un i fo rms h a d 
s topped the taxi and asked for the i r iden t i ty ca rds . After e x a m i n i n g the i r 
p a p e r s in a hu t , the officers had r e t u r n e d and asked: "Which one of you is 
M e h m e t ? " M e h m e t E r t a k had repl ied: "I a m . " T h e officers had t a k e n h im 
away wi th t h e m and o rde red the o t h e r s to leave immed ia t e ly . T h e y had 
got into t he taxi a n d r e t u r n e d h o m e . 

43 . T h e wi tness said tha t I smai l E r t a k had asked h im w h e r e his son 
was , and t h a t he had told h im abou t the inc ident . H e h a d not b e e n 
in te rv iewed on the m a t t e r by t he a u t h o r i t i e s . 

(d) Ahmet Ertak 

44. This wi tness is M e h m e t E r t a k ' s b ro the r . At the m a t e r i a l t i m e he 
had been living in Diyarbak i r . At t he t i m e of the inc iden ts he had been in 
fjirnak visi t ing his family. O n 22 A u g u s t 1992 he had left the town, a long 
wi th his family. 

45 . T h e wi tness descr ibed the inc iden t s t h a t had t a k e n place in Jjirnak. 
O n the m o r n i n g of 22 Augus t he and his f a the r had been told about his 
b r o t h e r ' s a r r e s t . Abdul lah E r t u g r u l h a d informed t h e m tha t he had been 
d e t a i n e d in t he s a m e police cell as M e h m e t E r t a k . Several people had been 
d e t a i n e d in t he s a m e place and they h a d all been bl indfolded. Abdu l l ah 
E r t u g r u l had lifted up his blindfold and had t hus b e e n able to see 
M e h m e t E r t a k and speak to h im. Ear ly t he nex t day Abdu l l ah E r t u g r u l 
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h a d been re leased . In t he a f te rnoon A b d u l m e n a f Kabu l , S u l e y m a n E r t a k 
a n d Yusuf E r t ak had told t h e m t h a t , while they had been on the i r way 
h o m e from the m i n e s , t he police had ca r r i ed out an iden t i ty check at the 
Bakimevi checkpoin t in § i rnak a n d h a d t a k e n M e h m e t E r t a k away. 

46. T h e wi tness exp la ined t h a t he had m e t A b d u r r a h i m D e m i r , a 
lawyer, and had asked h im about t he c i r c u m s t a n c e s in which he had seen 
M e h m e t E r t a k . H e h a d received the following reply: " W h e n M e h m e t 
E r t a k was b r o u g h t in to t he cell, t h e r e were about twelve of us t he r e . 
F r o m t i m e to t i m e some of t he d e t a i n e e s would be t a k e n away for 
q u e s t i o n i n g and would c o m e back la te r ; t h a t h a p p e n e d repea ted ly . 
M e h m e t E r t a k was also t a k e n away a n d b r o u g h t back several t imes . W e 
were t o r t u r e d . " T h e wi tness added in t h a t connec t ion t h a t A b d u r r a h i m 
D e m i r had m a i n t a i n e d t h a t he had spen t seven or e ight days in t h e s a m e 
cell as M e h m e t E r t a k . O n t h e last day, M e h m e t E r t a k had been th rown 
in to t he cell, having b e e n given a bea t i ng . H e had lain on the floor as 
t h o u g h d e a d . Shor t ly a f t e rwards , he had been t a k e n away and 
A b d u r r a h i m D e m i r had not seen h im aga in . T h e wi tness s t a t e d t h a t his 
f a the r had ob ta ined the s a m e in fo rma t ion from A b d u r r a h i m D e m i r , who 
had told h im: "Your son was prac t ica l ly dead the last t i m e he was b rough t 
back. H e was in such a bad s t a t e t h a t he had no chance of surviving." 

47. T h e wi tness said tha t he had he lped his f a the r to draft the 
compla in t which he had lodged wi th t he public p rosecu to r , and had gone 
wi th h im to the D iya rbak i r H u m a n Righ t s Associa t ion. H e had also 
d i s t r i bu t ed pe t i t ions a m o n g p a r l i a m e n t a r y de lega t ions vis i t ing § i rnak . 

(e) Abdurrahim Demir 

48. Th i s wi tness s t a t e d t h a t he worked as a lawyer in Diya rbak i r . O n 
18 Augus t 1992 ( the first day of t he inc iden ts in § i rnak) he had been 
a r r e s t e d by the secur i ty forces. H e had spent twenty-n ine days in police 
custody. After be ing a r r e s t e d , he h a d b e e n t a k e n to t he g e n d a r m e r i e 
s t a t ion and had s tayed t h e r e for two days . A p p r o x i m a t e l y 1,200 people 
had been d e t a i n e d t h e r e . O n 21 Augus t in fo rmers a n d Special Branch 
officers h a d come to choose 128 people a n d had t a k e n t h e m to Sjirnak 
police h e a d q u a r t e r s . T h e wi tness said t h a t he had r e m a i n e d at the police 
h e a d q u a r t e r s unt i l he was re leased on abou t 20 S e p t e m b e r . 

49. O n the wi tness ' s second or th i rd day in cus tody at t he police 
h e a d q u a r t e r s (24 or 25 A u g u s t ) , M e h m e t E r t a k had b e e n b r o u g h t into 
the room in which the wi tness was be ing d e t a i n e d . As the wi tness had 
b e e n subjec ted to t o r t u r e , he could not r e m e m b e r exact ly how m a n y days 
he h a d spent wi th M e h m e t E r t a k - p e r h a p s four, five or six. H e s t a t e d tha t 
t h e r e had been more t h a n twelve d e t a i n e e s in a single room. H e could 
r e m e m b e r some of the i r n a m e s : Nez i r O lcan , Ktyas Saktn , § e y h m u s 
Sakin, Cela l D e m i r and I b r a h i m S a t a n . 
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50. T h e wi tness exp la ined t h a t d u r i n g the i r t ime in cus tody a t the 
police h e a d q u a r t e r s , the d e t a i n e e s h a d b e e n sys temat ica l ly subjected to 
t o r t u r e . For several days they were t a k e n away to be t o r t u r e d two or 
t h r e e t imes a day. T h e y h a d been t r e a t e d like " a n i m a l s " a n d had often 
had to rel ieve t h e m s e l v e s w h e r e they lay. H e said tha t M e h m e t E r t a k 
had also b e e n subjec ted to such t r e a t m e n t . H e had been t a k e n away once 
a day for about fifteen m i n u t e s . O n one occasion the wi tness a n d M e h m e t 
E r t a k h a d been t a k e n away t o g e t h e r , wi th two or t h r e e o t h e r s , to t he 
" t o r t u r e room" . T h e wi tness exp la ined t h a t he had b e e n able to see 
t h r o u g h his blindfold how they w e r e be ing t o r t u r e d . T h e y had b e e n 
s t r ipped and h u n g up; some of t h e m h a d received electr ic shocks. T h e y 
had been severely b e a t e n a n d sp rayed wi th cold wa te r . O n t h a t p a r t i c u l a r 
day the wi tness had b e e n h u n g u p for abou t an hour ; w h e n he had left the 
room, M e h m e t E r t a k was still h a n g i n g t h e r e . H e had been b r o u g h t back to 
t he cell abou t t en h o u r s l a te r . T h e wi tness s t a t ed : " W h e n M e h m e t E r t a k 
was b r o u g h t back to the cell he was u n a b l e to speak ; he was d e a d - t h a t is 
to say, he had b e c o m e stiff. I a m 99% ce r t a in tha t he was dead . Two or 
t h r e e m i n u t e s l a t e r they d r a g g e d h im out by t he legs. O n e of his shoes 
was left beh ind in t he cell. W e never saw h im aga in . " H e exp la ined t h a t 
M e h m e t E r t a k had been in the habi t of p u t t i n g th is shoe u n d e r his h e a d 
w h e n e v e r he wen t to s leep on the conc re t e floor. 

5 1 . I smai l E r t a k had visited the wi tness in pr ison bu t t he wi tness had 
said t h a t he would speak af ter he was r e l eased . W h e n Ismai l E r t a k c a m e 
to see h im af ter he had r e t u r n e d h o m e , the wi tness had in formed him 
t h a t his son had died whi le in police custody. I smai l E r t a k had cal led 
him a liar. 

52. T h e wi tness said t h a t the Diya rbak i r publ ic p rosecu to r h a d t a k e n a 
s t a t e m e n t on t he inc ident from h im. In the s t a t e m e n t he had set out the 
facts he h a d r e l a t e d to t he C o m m i s s i o n de l ega t e s ; he had s igned t h e 
record c o n t a i n i n g his s t a t e m e n t . H e had not been in te rv iewed by any 
o t h e r au tho r i t i e s . 

53 . T h r o u g h o u t his t i m e in d e t e n t i o n he had s tayed in t he s a m e cell 
- n u m b e r 8 - and had b e e n bl indfolded. H e s t a t e d t h a t M e h m e t E r t a k 
had been t o r t u r e d more t h a n the o t h e r s . H e had not had the s t r e n g t h to 
speak a n d had not been able to converse wi th the wi tness except w h e n the 
l a t t e r first a r r ived in the cell. H e had told the wi tness t h a t , af ter his a r r e s t , 
he had been t a k e n direct ly to t he police h e a d q u a r t e r s . T h e wi tness 
exp la ined tha t af ter they had been b e a t e n , s o m e o n e would apply 
o i n t m e n t to the b ru i ses on the i r faces. O n e of his t e e t h h a d been b roken 
and his face was swollen. H e had b e e n in t h a t s t a t e w h e n in te rv iewed by 
the publ ic p rosecu to r . T h e publ ic p r o s e c u t o r had asked w h e t h e r he had 
been t o r t u r e d a n d he had repl ied in the af f i rmat ive . T h e publ ic 
p rosecu to r had repl ied t h a t t h a t d id not " co r re spond to t he t r u t h " and 
t h a t he had caused the swell ing himself. 
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54. T h e wi tness exp la ined t h a t , for fear of r ep r i sa l s , he had not lodged 
a compla in t aga ins t t he police officers who had t o r t u r e d h im. 
H e m a i n t a i n e d t h a t he had told the t r u t h a n d had only m e n t i o n e d the 
ba r e m i n i m u m of w h a t he and his fellow d e t a i n e e s had e n d u r e d . In his 
opinion, t he inc iden ts in S i rnak had been t r i g g e r e d by a g e n t s of the S ta te 
as a m e a n s of oppres s ing the popu la t ion , which h a d previously a t t e n d e d 
the funera ls of two P K K mi l i t an t s and voted for a p ro -Kurd i sh pa r ty , t h e 
H A D E P . 

(f) TahirElc i 

55. Th i s wi tness , a lawyer, r e p r e s e n t e d t he app l ican t at the t i m e when 
he lodged his app l ica t ion wi th t he C o m m i s s i o n . H e po in ted out t h a t he 
had not r e p r e s e n t e d t he app l i can t before t he d o m e s t i c a u t h o r i t i e s . H e 
had mere ly given h im advice a n d dra f ted l e t t e r s . 

56. T h e wi tness s t a t e d t h a t , following his a r r e s t in N o v e m b e r 1993, the 
secur i ty forces had s ea r ched his office a n d seized all d o c u m e n t s r e l a t i ng to 
his profess ional act ivi t ies , inc luding those on the case conce rn ing the 
d i s a p p e a r a n c e of M e h m e t E r t a k . H e had been held in cus tody for twenty-
one days at t he in te l l igence b r a n c h (JITEM) of D iya rbak i r g e n d a r m e r i e 
c o m m a n d . 

57. T h e wi tness said t h a t he had not ob t a ined s t a t e m e n t s from the 
eyewi tnesses m e n t i o n e d in I smai l E r t a k ' s compla in t . Some w e r e in pr ison 
and did not feel safe, while he was afraid to go to t he pr i son h imse l f to t ake 
s t a t e m e n t s from t h e m . H e had s u b s e q u e n t l y m e t A b d u r r a h i m D e m i r , who 
had s t a t e d t h a t he had seen M e h m e t E r t a k d u r i n g his t i m e in police 
custody. T h e wi tness said t h a t I smai l E r t a k had given a very br ie f out l ine 
of his conversa t ion wi th A b d u r r a h i m D e m i r . I smai l E r t a k had refused to 
a d m i t t h a t his son m i g h t be d e a d , even t h o u g h he had known d e e p down 
t h a t he was . T h e wi tness s t a t e d in t h a t connec t ion t h a t if a p e r s o n had 
been d e t a i n e d for a week and no r eques t for an ex t ens ion of the period of 
cus tody had been s u b m i t t e d to t he public p rosecu to r , it could be concluded 
wi th some c e r t a i n t y t h a t t he d e t a i n e e ' s life was in d a n g e r or t h a t he was 
d e a d . 

58. T a h i r Elci bel ieved t h a t M e h m e t E r t a k had died while in police 
custody. H e h imsel f had wi tnes sed a n u m b e r of s imi la r cases . 

(g) Levent Oflaz 

59. Th i s wi tness was a s u p e r i n t e n d e n t at § i rnak police h e a d q u a r t e r s . 
O n the night of 18 Augus t , he had been at t he police s t a t i on . Suddenly , he 
and his co l leagues had h e a r d shoo t ing from the d i rec t ion of t he town cen t r e . 
T h e y h a d b e e n in formed via t he r ad io t h a t t e r ro r i s t s had a t t a c k e d § i rnak . 
T h e y had t a k e n p r e c a u t i o n s to p ro tec t t hemse lves . T h e wi tness exp la ined 
t h a t he had not b e e n a m e m b e r of the t e a m tha t had car r ied out a r r e s t s . His 
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j o b had b e e n to p ro t ec t publ ic bui ld ings . For four or five days while t he 
inc iden t s were t ak ing place, he had not left the police s ta t ion . 

60. T h e wi tness e x a m i n e d the record d r a w n up on 23 Augus t 1992, 
which s t a t e d t h a t , following the c lashes be tween 18 and 21 Augus t , 
houses in t he town c e n t r e had been s ea r ched and no spen t c a r t r i d g e s had 
b e e n found. H e acknowledged t h a t t he d o c u m e n t bore his s i g n a t u r e . 
C o n t r a r y to w h a t he h a d previously m a i n t a i n e d , he a d m i t t e d t h a t he had 
been pa r t of the t e a m t h a t h a d s e a r c h e d the houses . 

(h) Kemal Eryaman 

61 . At t he m a t e r i a l t i m e this wi tness was governor of Elazig Pr ison . H e 
said tha t r eg i s t e r s were kept of d e t a i n e e s and visi tors . T h e n a m e s 
§ e y h m u s Sakin , Kiyas Sakin and E m i n Kabu l sounded famil iar bu t he 
was u n a b l e to give a m o r e precise answer . 

62. T h e wi tness desc r ibed the m a n n e r in which the reg i s te r s were 
kept . T h e y con t a ined all t he i n fo rma t ion on such aspec ts as t he r eason 
for t he d e t e n t i o n and the pe r son or a u t h o r i t y who had sent t he d e t a i n e e 
or convict to the pr ison. H e po in ted out t h a t the r eg i s t e r s did not inc lude 
any in fo rma t ion on d e t e n t i o n in police custody. 

63. T h e wi tness s t a t e d t h a t , following the inc idents in § i rnak b e t w e e n 
18 and 20 Augus t , several d e t a i n e e s had b e e n t a k e n to Elazig Pr ison . 

(i) Serdar Cevirme 

64. At t he m a t e r i a l t i m e this wi tness was head of the i n t e r r o g a t i o n a n d 
in te l l igence squad at the an t i - t e r ro r i s t b r a n c h of t he § i rnak police. H e 
descr ibed his du t i e s as be ing pa r t of t he t e a m t h a t a r r e s t e d a n d 
i n t e r r o g a t e d persons suspec ted of t e r ro r i s t act ivi t ies . 

65. T h e wi tness s t a t ed tha t the "Augus t i nc iden t s " had b e g u n on the 
night of 15 Augus t . Shots had b e e n fired from all d i rec t ions by heavy 
w e a p o n s . Two police officers, one of w h o m had b e e n a m e m b e r of t he 
" rap id i n t e rven t ion force" (gevik kuvvei), and two or t h r e e m e m b e r s of t he 
dis t r ic t g e n d a r m e r i e had been killed. 

66. W h e n asked for an e x p l a n a t i o n of t he fact t h a t , accord ing to t he 
r eg i s t e r s , e ighty people had b e e n t a k e n in to cus tody a t t he police 
h e a d q u a r t e r s ' d e t e n t i o n c e n t r e in la te Augus t , the wi tness exp la ined t h a t 
t he A u g u s t inc idents h a d c o n s t i t u t e d e x t r a o r d i n a r y c i r c u m s t a n c e s . 
H e m a i n t a i n e d tha t the d e t a i n e e s had been held in cus tody for forty-
e ight hou r s . 

67. T h e wi tness could not r e m e m b e r w h e t h e r all those who h a d b e e n 
a r r e s t e d had been t a k e n to t he g e n d a r m e r i e s t a t i on or s t r a igh t to t he 
police h e a d q u a r t e r s . Accord ing to in s t ruc t ions , t hey should have b e e n 
t a k e n in to cus tody a t t he g e n d a r m e r i e s t a t ion , bu t w h e r e two or t h r e e 
people w e r e involved, they had b e e n d e t a i n e d a t t he police h e a d q u a r t e r s . 
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Doc tors , n u r s e s and a n u m b e r of families had b e e n a c c o m m o d a t e d in t he 
b a s e m e n t of the police h e a d q u a r t e r s for the i r p ro t ec t ion . H e 
acknowledged tha t on 21 A u g u s t , 57 people involved in t he inc iden t s had 
been t a k e n away from the g e n d a r m e r i e s t a t ion . H e was unab le to say 
precisely w h e r e a n o t h e r g r o u p of 22 people t a k e n away the following day 
and a g r o u p of 12 t a k e n away on 24 A u g u s t had come from. T h e s i tua t ion 
a t t he t ime had been chaot ic . 

68. Desp i t e w h a t he had previously said, he a d m i t t e d t h a t in cases 
whe re t w e n t y - t h r e e people had b e e n held in cus tody for over twen ty days 
p e n d i n g ques t i on ing , they h a d b e e n d e t a i n e d in the large room. Such a 
s i tua t ion had a r i sen twice in t he course of his du t i e s : t h a t Augus t and on 
21 M a r c h . H e said t h a t t he cells, t he l a rge room, t he i n t e r r o g a t i o n room, 
the boi ler room, t h e toi lets a n d a smal l room wi th t e a - m a k i n g facilities 
had all b e e n loca ted in the b a s e m e n t . 

69. T h e wi tness a d m i t t e d t h a t he had t a k e n p a r t in t he i n t e r r o g a t i o n s 
in connec t ion wi th the inves t iga t ion in to t he inc iden ts of 18 Augus t . His 
squad had not kept records of when , or by w h o m , p a r t i c u l a r d e t a i n e e s had 
been ques t ioned . T h e squad ' s i n t e r n a l records inc luded m e m o r a n d a 
s igned by the officer who h a d d ra f t ed t h e m ; t he m e m o r a n d a had not 
been included in the official r eg i s t e r s . 

70. T h e squad ' s inves t iga t ion h a d p roceeded as follows: he and his 
col leagues had inspec ted t he r eg i s t e r s , a n d h a d not found M e h m e t 
E r t a k ' s n a m e ; they h a d checked his c r imina l record; they had t h e n 
conduc t ed inqui r ies as to which t e a m had a r r e s t e d h im and the m a n n e r 
in which he had been a r r e s t e d . However , t he i r inqui r ies h a d been 
inconclusive. 

71 . T h e wi tness said t h a t he had not been a t t he police h e a d q u a r t e r s 
cont inuous ly . D u r i n g his ab sence , t h e d u t y officer had looked af ter t he 
reg i s te r s . H e cons ide red it inconceivable t h a t t he n a m e of a pe r son t a k e n 
in to cus tody should not have b e e n e n t e r e d in t he reg i s te r ; the police 
officers conce rned followed fairly r igorous w r i t t e n and ora l ins t ruc t ions 
to t h a t effect. T h e wi tness s t a t e d t h a t a cus tody r e p o r t was sen t daily to 
the h e a d of the b r a n c h . H e was u n a b l e to give a c lear reply as to why the 
n a m e of E m i n Kabu l , who had been t r a n s f e r r e d to Elazig Pr i son , had not 
been listed in t h e cus tody reg is te r . However , t he n a m e s e e m e d famil iar to 
h im. 

72. T h e wi tness said t h a t he was unab le to give a logical exp lana t ion as 
to the fact t h a t six people had m a i n t a i n e d t h a t they h a d seen M e h m e t Er tak 
in police custody, even t h o u g h his n a m e h a d not a p p e a r e d in any reg is te r . 

73. T h e wi tness acknowledged t h a t t he checkpoin t on t he road from 
the mines was a t t he e n t r a n c e to the town. Checks were ca r r i ed out t h e r e 
by m e m b e r s of t h e " rap id i n t e rven t ion force" and the in te l l igence and 
an t i - smugg l ing squads . W h e n they m a d e an a r r e s t , they would t ake the 
suspec ts to the re levant b r a n c h of t he police. T h e wi tness said t h a t the 



220 F.RTAK v. TURKEY JUDGMENT 

officers in ques t i on also kep t cus tody reg i s t e r s but t h a t no cells were set 
as ide for people d e t a i n e d in cus tody at t he i r b r anch . Wi th r ega rd to t he 
colour of the i r un i fo rms , he said t h a t at t he m a t e r i a l t i m e they had been 
g r e e n , bu t t h a t they h a d s u b s e q u e n t l y b e e n rep laced by blue un i fo rms ; 
however , he was unab le to give the precise d a t e on which t h a t c h a n g e 
had t a k e n place . H e m a i n t a i n e d t h a t officers from the " rap id 
in t e rven t ion force" used to t ake suspec t ed t e r ro r i s t s to t he police 
h e a d q u a r t e r s . 

(j) Osman Gunaydin 

74. T h e wi tness was d e p u t y governor of t he province of § i rnak at the 
m a t e r i a l t i m e . O n beha l f of t he governor , he had cha i red t he § i rnak 
Admin i s t r a t i ve Counci l , which on 11 N o v e m b e r 1993 had issued a 
decis ion not to p ro secu t e t he secur i ty police officers. 

7b. T h e wi tness could not r e m e m b e r t he pa r t i cu l a r c i r c u m s t a n c e s of 
the case a n d was u n a b l e to expla in why the d a t e of t he offence re fe r red 
to in t he d o c u m e n t inc luded in t he inves t iga t ion r epo r t had been given as 
16 S e p t e m b e r 1992, w h e r e a s t he inc iden ts had t a k e n place on 18 Augus t 
1992. H e s t a t e d t h a t t he inves t iga t ing officer had been a de tec t ive 
s e r g e a n t who was c o m p e t e n t in such m a t t e r s and had h e a r d evidence 
from four wi tnesses , all of w h o m had d e n i e d I smai l E r t a k ' s a l l ega t ions . 
H e exp la ined t h a t the A d m i n i s t r a t i v e Counci l had not cons ide red it 
a p p r o p r i a t e to call for fu r the r inqui r ies . T h a t decision, which had b e e n 
uphe ld by the S u p r e m e A d m i n i s t r a t i v e C o u r t , had been u n a n i m o u s . 

(k) YahyaBal 

76. T h e wi tness was a de tec t ive s e r g e a n t in t he police's inves t iga t ion 
d e p a r t m e n t , a n d was t he inves t iga t ing officer in t he in s t an t case . H e 
acknowledged t h a t t he governor ' s l e t t e r of 4 N o v e m b e r 1992 se t t ing out 
the a l lega t ions m a d e by Ismai l E r t a k a n d a m e m b e r of P a r l i a m e n t had 
been the m a i n d o c u m e n t re l ied on in t h e inves t iga t ion . Whi le conduc t ing 
the inves t iga t ion , he h a d had no knowledge of the compla in t lodged by 
I smai l E r t a k wi th the public p rosecu to r ' s office on 2 O c t o b e r 1992, which 
m e n t i o n e d the n a m e s of t he people w h o had said t h a t t hey h a d seen 
M e h m e t E r t a k whi le in police custody. T h e wi tness said t h a t he had not 
b e e n in fo rmed t h a t one of the wi tnesses , Abdu l l ah E r t u r , had previously 
told t he § i rnak provincial governor t h a t he had seen M e h m e t E r t a k while 
he h a d been d e t a i n e d in cus tody a t t he police h e a d q u a r t e r s . H e 
acknowledged tha t if he had been given t h a t i n fo rma t ion , he would have 
held a fu r the r h e a r i n g in o rde r to clarify t he facts , in view of t he 
d i sc repanc ies b e t w e e n the var ious s t a t e m e n t s . 

77. T h e wi tness s t a t e d t h a t , in l e t t e r s sen t to t he § i rnak police on 
13 and 18 J a n u a r y a n d 3 M a r c h 1993, he had r e q u e s t e d a w a r r a n t to 



ERTAK v. TURKEY JUDGMENT 221 

in te rv iew Ismai l E r t a k . Accord ing to a r e p o r t d r a w n u p by the § i rnak 
police and s igned by four officers, including Se rda r C e v i r m e a n d the local 
counci l lor O m e r Yard imc i , I smai l E r t a k had moved to Silopi and the 
au tho r i t i e s had been u n a b l e to find his add re s s . T h e inves t iga t ing officer 
had not asked the o t h e r wi tnesses wi th t he s a m e s u r n a m e w h e t h e r they 
k n e w w h e r e Ismai l E r t a k now lived. T h e wi tness e m p h a s i s e d t h a t he migh t 
have been ass is ted in his inqui r ies if he had been able to in terv iew the 
c o m p l a i n a n t a t t he s t a r t of t he inves t iga t ion . 

78. T h e wi tness said t h a t he had vis i ted t he scene of t he inc iden t s a n d 
had in te rv iewed the wi tnesses in a r o o m at S i rnak police h e a d q u a r t e r s . 
T h e local police had collected t he wi tnesses from the i r h o m e s a n d t a k e n 
t h e m to h im; they h a d given evidence on o a t h . H e exp la ined t h a t he had 
not con t ac t ed the public p rosecu to r d u r i n g the inves t iga t ion , which he had 
ca r r i ed out solely on the basis of the file which had been forwarded to h im. 

(1) Other witnesses 

79. T h e following wi tnesses were also s u m m o n e d by the C o m m i s s i o n 
bu t did not a p p e a r : A h m e t B c r k e , the S, l rnak public p rosecu to r , who issued 
the o rde r of 21 Ju ly 1993 ru l ing t h a t he did not have ju r i sd ic t ion ratione 
materiae; and § e y h m u s Sakin, Kiyas Sakin and E m i n Kabu l , who lived in 
t he s a m e dis t r ic t as t he app l i can t and had told him t h a t they had seen 
M e h m e t E r t a k while they were in police custody. 

C. T h e C o m m i s s i o n ' s a s s e s s m e n t o f t h e e v i d e n c e a n d f i n d i n g s o f 
f a c t 

80. T h e C o m m i s s i o n a p p r o a c h e d its task in t he absence of any findings 
of fact m a d e by d o m e s t i c cour t s a n d of any t h o r o u g h judic ia l e x a m i n a t i o n 
or o t h e r i n d e p e n d e n t inves t iga t ion of t h e events in ques t ion . In so 
p roceed ing , it assessed the w r i t t e n a n d oral evidence before it, having 
r ega rd , inter alia, to t he conduc t of t he wi tnesses who were h e a r d by the 
d e l e g a t e s at the h e a r i n g in A n k a r a and to t he need to t ake in to account 
w h e n r e a c h i n g its conclusions t he coexis tence of sufficiently s t rong , c lear 
and conco rdan t inferences or of s imi la r u n r e b u t t e d p r e s u m p t i o n s of fact. 
I ts findings m a y be s u m m a r i s e d as follows. 

/. The operations in §irnakfollowing the incidents between 18 and 20 August 
1992 

8 1 . T h e C o m m i s s i o n found tha t it was not d i s p u t e d t h a t c lashes had 
t a k e n place in § i r n a k b e t w e e n 18 and 20 A u g u s t 1992. It no ted in tha t 
connec t ion t h a t S e r d a r Ç e v i r m e , h e a d of t he police an t i - t e r ro r i s t 
b r a n c h ' s i n t e r r o g a t i o n and in te l l igence squad , had s t a t e d t h a t the 
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inc idents h a d begun on 15 Augus t . T h e evidence adduced from the 
d o c u m e n t s a n d oral t e s t i m o n y was most ly cons i s ten t as r ega rds t he 
ope ra t i ons conduc t ed in response to the inc idents t h a t had occur red 
d u r i n g t h a t per iod. After t he inc iden t s , t he secur i ty forces - compr i s i ng 
police officers a n d g e n d a r m e s - ca r r ied out a sea rch in t he town, 
a r r e s t i n g m o r e t h a n one h u n d r e d people , inc luding Abdu l l ah E r t u r , 
A b d u r r a h i m D e m i r , A h m e t K a p l a n , Kiyas Sakin, § e y h m u s Sakin, Nezi r 
O lcan , Ce la l D e m i r , I b r a h i m S a t a n a n d E m i n Kabu l . S o m e of those 
a r r e s t e d were t a k e n to t he g e n d a r m e r i e s t a t ion , while o t h e r s were 
d e t a i n e d at t he police h e a d q u a r t e r s . I d e n t i t y checks were ca r r i ed out at 
t h e e n t r a n c e to the town, a n d pe r sons suspec ted of t e r ro r i s t ac t s were 
t a k e n d i rec t ly to the police h e a d q u a r t e r s by t he " rap id i n t e rven t ion force". 

2. The alleged arrest of Mehmet Ertak, the applicant !r son 

82. As r e g a r d s M e h m e t E r t a k ' s a r r e s t , t h e C o m m i s s i o n found t h a t t he 
ora l evidence given to t he d e l e g a t e s by Si i leyman E r t a k was cons i s ten t 
wi th the app l i can t ' s a l l ega t ions . It no ted in tha t connec t ion tha t 
Si i leyman E r t a k h a d conf i rmed t h a t at t he checkpoin t police officers in 
b lue un i fo rms had s topped the taxi in which he a n d the o t h e r s had been 
s i t t ing and , af ter check ing the i r iden t i ty pape r s , had t a k e n M e h m e t E r t ak 
away wi th t h e m . H a v i n g e x a m i n e d the inves t iga t ion file and the oral 
t e s t imony given by the inves t iga t ing officer Yahya Bal to its d e l e g a t e s , 
the C o m m i s s i o n found t h a t Si i leyman E r t a k , in his s t a t e m e n t of 
13 J a n u a r y 1993 to the inves t iga t ing officer, had said t h a t t he police-
officers had r e t u r n e d the m e n ' s iden t i ty p a p e r s af ter check ing t h e m and 
tha t M e h m e t E r t a k had gone off to t he shops . Yusuf E r t a k m a d e a 
s t a t e m e n t to t he s a m e effect on 12 J a n u a r y 1993. 

83. T h e C o m m i s s i o n no ted t h a t it was c lear from the d o c u m e n t s in t he 
file p r e p a r e d by the inves t iga t ing officer t ha t Si i leyman Er t ak , 
Abd i i lmena f K a b u l , Yusuf E r t a k a n d Abdul lah E r t u r had been 
s u m m o n e d by the police to § i rnak police h e a d q u a r t e r s a n d h a d m a d e 
s t a t e m e n t s to t he inves t iga t ing officer in t he p r e s e n c e of a police officer, 
who had t a k e n down the s t a t e m e n t s in wr i t ing . In t h a t connec t ion , the 
C o m m i s s i o n was s t ruck by the fact t h a t t he s t a t e m e n t s by Si i leyman 
Er tak a n d Yusuf E r t a k were d ra f t ed in a s te reo typica l form and were 
genera l ly very s imi la r in c o n t e n t . It no ted t h a t the police officers 
in te rv iewed by the d e l e g a t e s had s t a t e d t h a t checks had been ca r r i ed out 
by t he secur i ty forces at the checkpoin t , as Si i leyman E r t a k had re la t ed . 
W i t h r ega rd to the colour of the police officers ' un i form, S e r d a r C e v i r m e 
had s t a t e d t h a t officers from t h e " rapid in t e rven t ion force" had been 
pos ted at t he checkpoin t , and had e m p h a s i s e d t h a t at t he m a t e r i a l t i m e 
they had worn g r e e n un i fo rms . W i t h o u t m e n t i o n i n g a n exact d a t e , he had 
added tha t those officers now wore b lue un i fo rms . 
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84. T h e C o m m i s s i o n no ted tha t the police officers who gave evidence 
to t he d e l e g a t e s had acknowledged tha t , following inc iden ts in which two 
police officers and two soldiers had been killed, several t e a m s of secur i ty 
forces pe r sonne l had m a d e a r r e s t s in t he town. M o r e t h a n a h u n d r e d 
people had been t a k e n in to police custody, and the a t m o s p h e r e had been 
chaot ic . S e r d a r C e v i r m e n a ( l s t a t ed t h a t officers from the " rap id 
in t e rven t ion force" ca r r i ed out checks a t the e n t r a n c e to t he town a n d 
did not t ake suspec ts d i rec t ly to the police h e a d q u a r t e r s . H e had added 
t h a t s e p a r a t e r eg i s t e r s were kept at the police h e a d q u a r t e r s . However , 
t he C o m m i s s i o n observed t h a t l a t e r in his s t a t e m e n t S e r d a r Q e v i n n e 
had a d m i t t e d tha t people a r r e s t e d d u r i n g iden t i ty checks by t h e officers 
in ques t ion had been t a k e n direct ly to t he police h e a d q u a r t e r s . 

85. As for t he way the cus tody reg i s t e r s were kep t , they did not include 
E m i n Kabu l ' s n a m e and S e r d a r Qev i rme was u n a b l e to offer any 
exp l ana t i on as to why not . T h e C o m m i s s i o n observed t h a t t h a t wi tness ' s 
s t a t e m e n t s on the m a t t e r h a d lacked precis ion a n d clar i ty . It also noted 
tha t t he G o v e r n m e n t had not p r o d u c e d copies of t h e r eg i s t e r s kept by the 
squad and the reg iona l g e n d a r m e r i e , desp i te be ing express ly r e q u e s t e d to 
do so. 

86. A b d u r r a h i m D e m i r had said t h a t on 24 or 25 A u g u s t M e h m e t 
E r t a k had been t a k e n in to t he s a m e d e t e n t i o n room in which he h imsel f 
was be ing he ld a n d t h a t he h a d spen t five or six days in his company . 
A b d u r r a h i m D e m i r had given a de ta i l ed desc r ip t ion of the c i r c u m s t a n c e s 
in which t h e y h a d been held a t t he police h e a d q u a r t e r s and the 
conversa t ion he had h a d wi th M e h m e t E r t a k . T h e de ta i l s given by 
A b d u r r a h i m D e m i r — par t i cu la r ly the fact t h a t the d e t a i n e e s had been 
blindfolded d u r i n g the i r t i m e in cus tody, a n d his account of the d e t e n t i o n 
room a n d its locat ion - were cons i s ten t wi th t h e vers ion of the facts given 
by S e r d a r C e v i r m e . A b d u r r a h i m D e m i r ' s s t a t e m e n t c o r r o b o r a t e d the 
evidence given to the d e l e g a t e s by the app l i can t a n d his son A h m e t 
E r t a k . T h e C o m m i s s i o n also no ted t h a t A b d u r r a h i m D e m i r had 
e m p h a s i s e d t h a t he had given evidence to t he public p rosecu to r , to w h o m 
he had set ou t t h e s a m e vers ion of the facts as given to t he de l ega t e s , and 
t h a t he had s igned his s t a t e m e n t . It r e g r e t t e d t h a t the s t a t e m e n t h a d not 
been a m o n g the d o c u m e n t s in t he file p r e p a r e d by the inves t iga t ing 
officer. 

87. T h e § i rnak provincial governor at t h e m a t e r i a l t i m e , Mus ta f a 
Malay , had acknowledged in his ora l s t a t e m e n t t h a t t he appl ican t had 
come to see h im several t i m e s wi th a l lega t ions t h a t his son M e h m e t 
E r t ak had d i s a p p e a r e d after be ing t a k e n in to police cus tody, a n d t h a t he 
had h e a r d an eyewitness conf i rm t h a t he had seen M e h m e t E r t a k at the 
police h e a d q u a r t e r s . T h e C o m m i s s i o n no ted t h a t Abdu l l ah E r t u r ' s 
s t a t e m e n t , o b t a i n e d by the inves t iga t ing officer, c o n t r a d i c t e d the 
app l i can t ' s vers ion of events and the evidence he had given to the 
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provincial governor . Po in t ing out t h a t t he governor , bel ieving the 
eyewi tness ' s evidence to be sufficiently c red ib le , had r e q u e s t e d inqu i r i es 
to be ca r r i ed out in to the m a t t e r , it favoured the vers ion given to t he 
d e l e g a t e s by the app l ican t a n d M u s t a f a M a l a y wi th r ega rd to Abdu l l ah 
E r t u r ' s a l l ega t ions . It concluded tha t the fact t h a t M e h m e t E r t a k ' s n a m e 
did not a p p e a r in t he police h e a d q u a r t e r s ' cus tody reg i s te r did not in itself 
prove tha t he had not been t a k e n in to police cus tody, a n d accep ted t he 
evidence given by Su leyman E r t a k , t he app l i can t , A h m e t E r t a k , 
Abdurrahim D e m i r a n d Mus ta f a Malay , which the de l ega t e s had found 
to be credib le a n d convincing. 

3. Mehmet Ertak's detention and subsequent fate 

88. T h e C o m m i s s i o n no ted t h a t a lawyer, A b d u r r a h i m D e m i r , n a m e d 
as a n eyewi tness in the compla in t lodged by the appl ican t wi th the § i rnak 
public p rosecu to r ' s office on 2 O c t o b e r 1992, had s t a t e d in his ora l 
t e s t i m o n y to t h e d e l e g a t e s t h a t on 24 or 25 A u g u s t 1992 M e h m e t E r t a k 
had been b r o u g h t in to the room in which he h imse l f was be ing held. 
A b d u r r a h i m D e m i r had m e n t i o n e d the n a m e s of several o t h e r people 
d e t a i n e d in the room. T h e n a m e s were listed in t he cus tody reg i s t e r s 
kept by t he an t i - t e r ro r i s t b r a n c h of the secur i ty police. A b d u r r a h i m 
D e m i r h a d given a de ta i l ed desc r ip t ion of t he c i r c u m s t a n c e s in which he 
a n d o t h e r s h a d been a r r e s t e d , and of t he condi t ions d u r i n g the i r t i m e in 
custody. H e had po in ted out t h a t , fu r the r to the c r imina l compla in t lodged 
b y l s m a i l E r t ak , he h imsel f had been in te rv iewed by the Diya rbak i r publ ic 
p rosecu to r and , in his s t a t e m e n t , had m e n t i o n e d the n a m e s of some of 
those d e t a i n e d a t t he s a m e locat ion. W i t h r ega rd to t he condi t ions in 
which they had b e e n d e t a i n e d , he had given a de t a i l ed descr ip t ion of t he 
t r e a t m e n t which they had al legedly suffered while be ing i n t e r r o g a t e d : 
they h a d been s t r ipped , h u n g u p , severely b e a t e n a n d sprayed wi th cold 
w a t e r . H e had s t a t e d tha t , on one occasion, he a n d two or t h r e e o t h e r 
d e t a i n e e s had been t a k e n to the " t o r t u r e r o o m " t o g e t h e r . O n e of t h e m 
h a d been M e h m e t E r t ak , who , like h im, had been s t r ipped a n d h u n g up . 
As far as A b d u r r a h i m D e m i r could tell , his own i l l - t r e a tmen t had las ted 
for a n hour , whi le M e h m e t E r t a k had not been b r o u g h t back unt i l t en 
hours la ter . A b d u r r a h i m D e m i r had m a d e the following s t a t e m e n t : 
" W h e n M e h m e t E r t a k was b r o u g h t back to t he cell he was unab le to 
speak ; he was d e a d - t h a t is to say, he had b e c o m e stiff. I a m 99% ce r t a in 
tha t he was dead . Two or t h r e e m i n u t e s l a t e r they d r a g g e d h im out by the 
legs. O n e of his shoes was left beh ind in t he cell. W e never saw h im aga in . " 

89. T h e C o m m i s s i o n r e g r e t t e d t h a t t he G o v e r n m e n t had not p roduced 
the file of t he inves t iga t ion o p e n e d by the § i rnak publ ic p rosecu to r ' s office 
fu r the r to t he app l i can t ' s c r imina l compla in t of 2 N o v e m b e r 1992 a n d tha t 
t he public p r o s e c u t o r A h m e t Be rke had not a p p e a r e d before t h e 
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de lega tes . It was c lear from the m a t e r i a l in t he file p r e p a r e d by the 
inves t iga t ing officer Yahya Bal t ha t the l a t t e r had no t in terv iewed 
A b d u r r a h i m D e m i r as an eyewitness . 

90. T h e C o m m i s s i o n observed t h a t all A b d u r r a h i m D e m i r ' s 
desc r ip t ions of w h e r e the d e t a i n e e s were held and i n t e r r o g a t e d 
c o r r o b o r a t e d the vers ion given by S e r d a r Qev i rme , who h a d also 
a d m i t t e d t h a t t h e r e h a d b e e n a chaot ic a t m o s p h e r e a r o u n d t h e t ime of 
the inc iden t s of 15 to 18 Augus t a n d t h a t h u n d r e d s of people had been 
t a k e n in to police custody. T h e C o m m i s s i o n fu r the r no ted t h a t when 
in te rv iewed by the de l ega t e s the § i rnak provincial governor had 
acknowledged tha t he had m e t in his office persons who h a d al leged tha t 
they h a d seen M e h m e t E r t a k while in police custody. In pa r t i cu la r , he 
a d m i t t e d t h a t he had in te rv iewed a n eyewi tness . 

91 . T h e C o m m i s s i o n no ted t h a t A b d u r r a h i m D e m i r had given prec ise , 
de ta i l ed repl ies to all the ques t i ons pu t by t he de l ega t e s and the 
r e p r e s e n t a t i v e s of t he pa r t i e s , pa r t i cu la r ly wi th r ega rd to t h e ill-
t r e a t m e n t suffered d u r i n g the i n t e r r o g a t i o n sess ions , and t h a t he had 
s t a t e d categor ical ly on several occasions t h a t M e h m e t E r t a k had been 
d e a d w h e n he was " t h r o w n " in to t he cell. It accordingly found his 
s t a t e m e n t tha t he had seen M e h m e t E r t a k " d e a d " a t t he police 
h e a d q u a r t e r s to be p laus ib le . 

4. The investigation into Mehmet Ertak's alleged disappearance 

92. T h e C o m m i s s i o n no ted t h a t t he appl ican t had m a d e 
r e p r e s e n t a t i o n s a n d pu t ques t i ons to the § i rnak public p rosecu to r a n d 
provincial governor in connec t ion wi th M e h m e t E r t a k ' s d i s a p p e a r a n c e . 
R e g a r d i n g the i n d e p e n d e n c e of the bodies which, following the Sirnak 
provincial governor ' s w r i t t e n r e q u e s t of 4 N o v e m b e r 1992 to the na t iona l 
police h e a d q u a r t e r s , c a r r i ed out the p r e l i m i n a r y inqu i r i es c u l m i n a t i n g in 
a decision not to p r o s e c u t e , t he C o m m i s s i o n observed t h a t they had 
compr i sed an inves t iga t ing officer and m e m b e r s of the Sirnak 
A d m i n i s t r a t i v e Counc i l . T h e inves t iga t ing officer h a d been a de tec t ive 
s e rgean t be long ing to the s a m e a d m i n i s t r a t i v e h i e r a r chy as the m e m b e r s 
of t he secur i ty forces in respect of w h o m he was ca r ry ing out his 
inves t iga t ion . T h e A d m i n i s t r a t i v e Counc i l , which, on a proposa l from the 
inves t iga t ing officer, had dec ided to d i scon t inue the p roceed ings , had 
been cha i r ed by the d e p u t y provincial governor and m a d e up of senior 
provincial officials - t h a t is to say, t he d i r ec to r s or d e p u t y d i r ec to r s of the 
cen t r a l a u t h o r i t i e s ' var ious d e p a r t m e n t s . T h e senior officials h a d been 
u n d e r t he a u t h o r i t y of the provincial governor , w h o had a t t he s a m e t ime 
been l iable, from a legal s t a n d p o i n t , for the ac ts c o m m i t t e d by the secur i ty 
forces pe r sonne l impl ica ted in t he case . T h e de tec t ive s e r g e a n t appo in t ed 
as inves t iga t ing officer and the m e m b e r s of the Admin i s t r a t i ve Counci l 
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h a d the re fo re not provided the o u t w a r d signs of i n d e p e n d e n c e , the 
g u a r a n t e e s of i r r emoveab i l i ty and the legal sa feguards t h a t m i g h t have 
p r o t e c t e d t h e m aga ins t p r e s su re from the i r supe r io r s . 

93 . T h e C o m m i s s i o n observed t h a t t he inves t iga t ing officer had 
q u e s t i o n e d four wi tnesses in a room at § i rnak police h e a d q u a r t e r s . It 
no ted in t h a t connec t ion t h a t the local police had collected t he wi tnesses 
from the i r h o m e s and t a k e n t h e m to t he police h e a d q u a r t e r s . In the 
s t a t e m e n t s t hus ob t a ined , t he wi tnesses had comple te ly d e n i e d the 
app l i can t ' s a l l ega t ions . T h e C o m m i s s i o n also found t h a t the s t a t e m e n t s 
were d ra f t ed in a s te reotypica l form a n d were genera l ly very s imi la r in 
c o n t e n t . It no ted t h a t the inves t iga t ing officer h a d not in terv iewed the 
app l ican t and observed in t h a t connec t ion t h a t t h e police had d r a w n u p a 
m e m o r a n d u m s t a t i n g tha t Ismai l E r t a k had left his h o m e and had probably 
gone to Silopi. It was c lear from the facts t h a t the eyewi tnesses who migh t 
have been able to provide re levan t in fo rma t ion for t he inves t iga t ion had 
been r e fe r r ed to in t he compla in t which the app l ican t had lodged wi th t he 
public p ro secu to r ' s office on 2 N o v e m b e r 1992. However , t he 
a d m i n i s t r a t i v e bodies respons ib le for t he inves t iga t ion had not m a d e any 
r e q u e s t to in te rv iew those wi tnesses , even t h o u g h the t e s t i m o n y of one of 
t h e m - Abdul lah E r t u r - h a d been in comple t e con t rad ic t ion to the 
s t a t e m e n t s he had m a d e to t he provincial governor , M u s t a f a Malay . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

94. T h e G o v e r n m e n t have not s u b m i t t e d in t he i r m e m o r i a l any de ta i l s 
on domes t i c legal provisions which have a b e a r i n g on the c i r c u m s t a n c e s of 
this case . T h e C o u r t accordingly refers to t he overview of d o m e s t i c law set 
out in o t h e r j u d g m e n t s , in p a r t i c u l a r t he K u r t v. T u r k e y j u d g m e n t of 
25 M a y 1998, Reports of Judgments and Decisions 1998-III, pp. 1169-70, 
§§ 56-62; the Tck in v. T u r k e y j u d g m e n t of 9 J u n e 1998, Reports 1998-EV, 
pp . 1512-13, §§ 25-29; and Qahei v. Turkey [ G C ] , no. 23657/94, §§ 56-67, 
E C H R 1999-FV. 

A. S ta te o f e m e r g e n c y 

95. Since a p p r o x i m a t e l y 1985, ser ious d i s t u r b a n c e s have r aged in t he 
sou th -eas t of T u r k e y be tween the secur i ty forces a n d the m e m b e r s of t he 
PKK. Th i s conf ron ta t ion has , accord ing to t he G o v e r n m e n t , c l a imed t h e 
lives of t h o u s a n d s of civilians a n d m e m b e r s of the secur i ty forces. 

96. Two pr inc ipa l d e c r e e s r e l a t i n g to t he s o u t h - e a s t e r n region have 
been m a d e u n d e r the Law on the S t a t e of E m e r g e n c y (Law no. 2935, 
25 O c t o b e r 1983). T h e first, D e c r e e no. 285 (10 J u l y 1987), es tab l i shed a 
regional gove rnor sh ip of t he s t a t e of e m e r g e n c y in t en of t he e leven 
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provinces of s o u t h - e a s t e r n Tu rkey . U n d e r Art ic le 4 (b) a n d (d) of t he 
d e c r e e , all secur i ty forces and the G e n d a r m e r i e Publ ic Peace C o m m a n d 
a re at t he disposal of the regional governor . 

97. T h e second, D e c r e e no. 430 (16 D e c e m b e r 1990), re inforced the 
powers of t he reg iona l governor , for e x a m p l e to o r d e r t r ans fe r s out of t he 
region of publ ic officials a n d employees , inc lud ing j u d g e s a n d p rosecu to r s , 
and provided in Ar t ic le 8: 

"No criminal, financial or legal responsibility may be claimed against the state of 
emergency regional governor or a provincial governor within a state of emergency 
region in respect of their decisions or acts connected with the exercise of the powers 
entrusted to them by this Decree, and no application shall be made to any judicial 
authority to this end. This is without prejudice to the lights of individuals to claim 
indemnity from the State for damage suffered by them without justification." 

B. C o n s t i t u t i o n a l p r o v i s i o n s o n a d m i n i s t r a t i v e l i ab i l i ty 

98. Art ic le 125 §§ 1 a n d 7 of t he T u r k i s h C o n s t i t u t i o n provides as 
follows: 

"All acts or decisions of the administration are subject to judicial review ... 

The administration shall be liable to make reparation for any damage caused by its 
own acts and measures." 

99. T h i s provision is not subject to any res t r i c t ions even in a s ta te of 
e m e r g e n c y or war . T h e l a t t e r r e q u i r e m e n t of t he provision does not 
necessar i ly r e q u i r e proof of the ex is tence of any fault on the p a r t of t h e 
a d m i n i s t r a t i o n , whose liability is of an abso lu t e , objective n a t u r e , based on 
the theo ry of "social r isk". T h u s , the a d m i n i s t r a t i o n m a y indemnify people 
w h o have suffered d a m a g e from acts c o m m i t t e d by u n k n o w n or t e r ro r i s t 
a u t h o r s w h e n the S t a t e may be said to have failed in its du ty to m a i n t a i n 
public o rde r a n d safety, or in its du ty to sa feguard individual life and 
p roper ty . 

100. P roceed ings aga ins t the a d m i n i s t r a t i o n m a y be b r o u g h t before 
the a d m i n i s t r a t i v e cou r t s , whose p roceed ings a r e in wr i t ing . 

C. C r i m i n a l law a n d p r o c e d u r e 

101. T h e T u r k i s h C r i m i n a l Code m a k e s it a c r imina l offence 
(a) to depr ive an individual unlawfully of his or her l iber ty (Article 179 

genera l ly , Ar t ic le 181 in respec t of civil s e r v a n t s ) ; 
(b) to issue t h r e a t s (Article 191); 
(c) to subject an individual to t o r t u r e or i l l - t r ea tmen t (Art icles 243 

and 245); and 
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(d) to c o m m i t u n i n t e n t i o n a l homic ide (Articles 452, 459) , i n t en t iona l 
homic ide (Article 448) and m u r d e r (Article 450) . 

102. For all t h e s e offences c o m p l a i n t s m a y be lodged, p u r s u a n t t o 
Ar t ic les 151 and 153 of the Code of C r i m i n a l P r o c e d u r e , wi th t he public 
p rosecu to r or the local a d m i n i s t r a t i v e a u t h o r i t i e s . A public p r o s e c u t o r 
who is in formed by any m e a n s wha t soeve r of a s i t ua t ion t h a t gives rise to 
t he suspicion t h a t an offence has been c o m m i t t e d is obliged to inves t iga te 
t he facts in o rde r to decide w h e t h e r or not to b r ing a p rosecu t ion 
(Article 153). C o m p l a i n t s m a y be m a d e in wr i t i ng or orally. A 
c o m p l a i n a n t m a y appea l aga ins t the decision of the public p rosecu to r not 
to in s t i tu t e c r imina l p roceed ings . 

D . Civi l - law p r o v i s i o n s 

103. Any illegal act by civil s e rvan t s , be it a c r i m e or a to r t , which 
causes m a t e r i a l or m o r a l d a m a g e m a y be t he subject of a c la im for 
c o m p e n s a t i o n before t he o rd ina ry civil cour t s . P u r s u a n t to Ar t ic le 41 of 
the Code of Ob l iga t i ons , an in jured pe r son m a y file a c la im for 
c o m p e n s a t i o n aga ins t an a l leged p e r p e t r a t o r w h o has caused d a m a g e in 
an unlawful m a n n e r w h e t h e r wilfully, negl igent ly or i m p r u d e n t l y . 
P e c u n i a r y loss m a y be c o m p e n s a t e d for by t h e civil cou r t s p u r s u a n t to 
Art ic le 46 of t he C o d e of Ob l iga t ions and a w a r d s m a y be m a d e for non-
pecun ia ry or mora l d a m a g e u n d e r Art ic le 47. 

E. I m p a c t o f D e c r e e n o . 285 

104. In t he case of a l leged t e r ro r i s t offences, t h e publ ic p r o s e c u t o r is 
depr ived of ju r i sd ic t ion in favour of a s e p a r a t e sys tem of na t iona l secur i ty 
p rosecu to r s and cour t s es tab l i shed t h r o u g h o u t Turkey. 

105. The public p rosecu to r is also depr ived of ju r i sd ic t ion wi th r ega rd 
to offences a l leged aga ins t m e m b e r s of t he secur i ty forces in t he s t a t e of 
e m e r g e n c y region . Dec ree no. 285, Art ic le 4 § 1, provides t h a t all secur i ty 
forces u n d e r t he c o m m a n d of t he reg iona l governor shall be subject , in 
respec t of acts p e r f o r m e d in t he course of the i r du t i e s , to the Law of 1914 
on the p rosecu t ion of civil s e rvan t s . T h u s , any p rosecu to r who receives a 
compla in t a l leging a c r imina l act by a m e m b e r of t he secur i ty forces m u s t 
m a k e a decis ion of non- jur isdic t ion and t r ans fe r the file to the 
Admin i s t r a t i ve Counc i l . T h e s e councils a r e m a d e u p of civil s e rvan t s , 
cha i r ed by the governor . A decis ion by the Counci l not to p rosecu te is 
subject to an a u t o m a t i c appea l to the S u p r e m e A d m i n i s t r a t i v e C o u r t . 
O n c e a decision to p rosecu te has been t a k e n , it is for the public 
p rosecu to r to inves t iga te the case . 
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III. RELEVANT I N T E R N A T I O N A L MATERIAL 

106. In his w r i t t e n submiss ions to t he C o u r t , t he app l i can t d r ew 
a t t e n t i o n to i n t e r n a t i o n a l m a t e r i a l on t he issue of forced d i s a p p e a r a n c e s , 
such as 

(a) the U n i t e d N a t i o n s D e c l a r a t i o n on the P ro t ec t i on of All Persons 
from Enforced D i s a p p e a r a n c e (GA res . 47 /133 , 18 D e c e m b e r 1992); 

(b) the case- law of the U n i t e d N a t i o n s H u m a n Righ t s C o m m i t t e e 
( H R C ) ; and 

(c) the case- law of t he I n t e r - A m e r i c a n C o u r t of H u m a n Righ t s , in 
p a r t i c u l a r t he V e l a s q u e z Rodr iguez v. H o n d u r a s j u d g m e n t of 29 Ju ly 
1988 ( In t e r -Am. C t . H R (Ser. C) no. 4 (1988)); the G o d m e z C r u z 
v. H o n d u r a s j u d g m e n t of 20 J a n u a r y 1989 ( In te r -Am. Ct . H R (Ser. C) 
no. 5 (1989)) ; a n d the C a b e l l e r o - D e l g a d o a n d S a n t a n a v. Co lombia 
j u d g m e n t of 8 D e c e m b e r 1995 ( In t e r -Am. C t . H R ) . 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

107. I smai l E r t a k appl ied to t he C o m m i s s i o n on 1 O c t o b e r 1992. H e 
a l leged t h a t his son M e h m e t E r t a k h a d been t a k e n in to police cus tody, 
had d i s a p p e a r e d a n d h a d in all p robabi l i ty b e e n killed by the police 
d u r i n g ques t ion ing . H e rel ied on Art ic le 2 of the Conven t ion . 

108. T h e C o m m i s s i o n dec la red the appl ica t ion (no. 20764/92) 
admiss ib le on 4 D e c e m b e r 1995. In its r epo r t of 4 D e c e m b e r 1998 ( former 
Art ic le 31 of t he C o n v e n t i o n ) ' , it exp re s sed the opinion t h a t t h e r e had been 
a viola t ion ofArl ic le 2 of t he C o n v e n t i o n on accoun t of t he d e a t h of M e h m e t 
E r t a k a t the h a n d s of a g e n t s of the S t a t e and the lack of an a d e q u a t e a n d 
effective inves t iga t ion in to the c i r c u m s t a n c e s s u r r o u n d i n g his 
d i s a p p e a r a n c e (unan imous ly ) , and t h a t t h e r e h a d b e e n no violat ion of 
fo rmer Art ic le 25 of the Conven t i on (by twenty-e igh t votes to two) . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

109. In his m e m o r i a l t he app l i can t r e q u e s t e d the C o u r t to find tha t 
the r e s p o n d e n t S t a t e had violated Art ic le 2 of t he Conven t ion . H e 
r e q u e s t e d t he C o u r t to award h im a n d his son 's widow and four ch i ld ren 
j u s t sa t i s fac t ion u n d e r Art ic le 41 of the Conven t ion . 

110. T h e G o v e r n m e n t , for the i r pa r t , r e q u e s t e d t h e C o u r t in the i r 
m e m o r i a l to dec la re t he case inadmiss ib le for failure to exhaus t domes t i c 
r e m e d i e s . In the a l t e rna t i ve , they a r g u e d t h a t the app l i can t ' s compla in t s 
were not s u b s t a n t i a t e d by any ev idence . 

1. Note by the Registry. The report is obtainable from the Registry. 
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T H E L A W 

I. T H E C O U R T ' S ASSESSMENT O F T H E FACTS 

111. T h e C o u r t r e i t e r a t e s tha t it has cons i s ten t ly held t h a t u n d e r 
t h e Conven t i on sys tem pr ior to 1 N o v e m b e r 1998 the e s t a b l i s h m e n t 
and verif icat ion of the facts were p r imar i ly a m a t t e r for t he 
C o m m i s s i o n ( former Ar t ic les 28 § 1 a n d 31) . Whi le the C o u r t is not 
bound by the C o m m i s s i o n ' s findings of fact and r e m a i n s free to m a k e 
its own a s s e s s m e n t in the l ight of all t he m a t e r i a l before it, it is only 
in excep t iona l c i r c u m s t a n c e s t h a t it will exerc ise its powers in this 
a r e a (see, a m o n g o t h e r a u t h o r i t i e s , t he Akdivar and O t h e r s 
v. T u r k e v j u d g m e n t of 16 S e p t e m b e r 1996, Reports 1996-IV, p. 1214, 
§ 78). 

112. T h e G o v e r n m e n t , in the i r m e m o r i a l a n d ora l p lead ings , 
s u b m i t t e d tha t the C o m m i s s i o n ' s a s s e s s m e n t of the evidence was 
defective in t h a t it had , inter alia, failed to t ake accoun t of c e r t a i n 
con t rad ic t ions and w e a k n e s s e s in the t e s t i m o n y of Si i leyman E r t a k a n d 
A b d u r r a h i m D e m i r , h a d rel ied selectively a n d exclusively on the evidence 
given by the l a t t e r and had t a k e n a l leged i r r egu la r i t i e s in cus tody 
reg i s t e r s in to cons ide ra t ion . T h e y accordingly r e q u e s t e d the C o u r t to 
review the C o m m i s s i o n ' s findings of fact. 

113. In the ins tan t case , t he C o u r t no tes tha t the C o m m i s s i o n r eached 
its f indings of fact af ter a de l ega t ion had h e a r d wi tness evidence in A n k a r a 
(see p a r a g r a p h s 33-79 above) . It finds t h a t the C o m m i s s i o n a p p r o a c h e d its 
task of assess ing the evidence before it wi th t he r equ i s i t e cau t ion , giving 
de t a i l ed cons ide ra t ion to t he e l e m e n t s which s u p p o r t e d the app l i can t ' s 
account a n d those which cast doub t on its credibi l i ty. In pa r t i cu l a r , t he 
C o m m i s s i o n carefully sc ru t in i sed t he evidence given by Si i leyman E r t a k , 
A b d u r r a h i m D e m i r a n d M u s t a f a Malay . 

114. In t he C o u r t ' s view, the G o v e r n m e n t ' s c r i t ic isms do not disclose 
any m a t t e r of subs t ance which m i g h t w a r r a n t the C o u r t ' s exerc is ing its 
own powers of verifying the facts. 

115. T h a t be ing so, a n d in the absence of any fresh evidence s u b m i t t e d 
by those a p p e a r i n g before it, t he C o u r t will rely on the evidence g a t h e r e d 
by the C o m m i s s i o n , bu t will assess its weigh t . 

116. T h e C o u r t no tes tha t t he C o m m i s s i o n re jec ted the app l i can t ' s 
a l l ega t ions t h a t d o c u m e n t s conce rn ing his appl ica t ion had been 
confiscated and not r e t u r n e d w h e n T a h i r Elci, his r e p r e s e n t a t i v e a t t he 
t i m e w h e n he lodged the appl ica t ion , was a r r e s t e d . T h e C o m m i s s i o n 
found tha t t he se izure o r d e r and the decis ion of t he Diya rbak i r Na t iona l 
Secur i ty C o u r t h a d l is ted all the d o c u m e n t s r e t u r n e d to T a h i r Elcj a n d 
t h a t the list had not inc luded the file on t he app l ica t ion lodged wi th t he 
C o m m i s s i o n . It fu r the r no ted t h a t T a h i r Elcj had in formed the de l ega t e s 
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t h a t he h a d not t a k e n evidence from the wi tnesses a n d t h a t he h a d been 
unab le to give any de ta i l s of t he c o n t e n t of t he fde. 

C o n s e q u e n t l y , t he C o u r t conf i rms the f inding m a d e by the C o m m i s s i o n 
in its r epor t ( p a r a g r a p h 189) t h a t t h e r e was no r e a s o n to conc lude in the 
in s t an t case tha t the G o v e r n m e n t had not fulfilled t he i r obl iga t ions u n d e r 
fo rmer Art ic le 28 § 1 (a) of the Conven t ion . 

II. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

117. T h e G o v e r n m e n t m a i n t a i n e d t h a t t h e app l i can t had not 
e x h a u s t e d d o m e s t i c r e m e d i e s as r e q u i r e d by Art ic le 35 of the Conven t ion 
by m a k i n g p rope r use of the r e m e d i e s avai lable . H e could have b rough t 
c r imina l p roceed ings , or appl ied to the civil or a d m i n i s t r a t i v e cour t s . In 
tha t connec t ion , they re fe r red to the C o u r t ' s j u d g m e n t in the Aytekin 
case (Aytekin v. T u r k e y j u d g m e n t of 23 S e p t e m b e r 1998, Reports 1998-
VII) as a u t h o r i t y for t he i r a r g u m e n t tha t the T u r k i s h au tho r i t i e s showed 
no r e l u c t a n c e in i n s t i t u t i n g c r imina l p roceed ings aga ins t m e m b e r s of t he 
secur i ty forces a n d t h a t civil a n d a d m i n i s t r a t i v e r e m e d i e s were effective. 
R e g a r d i n g in p a r t i c u l a r an act ion in a d m i n i s t r a t i v e law u n d e r Ar t ic le 125 
of t he C o n s t i t u t i o n , the G o v e r n m e n t re fe r red to t he a b u n d a n c e of case-
law with which they had suppl ied the C o u r t , which in the i r view 
d e m o n s t r a t e d the r e m e d y ' s effect iveness. 

1 18. T h e G o v e r n m e n t s t a t e d , inter alia, t h a t the app l i can t had lodged 
his app l ica t ion one and a ha l f m o n t h s a f te r t he d a t e on which the 
a l lega t ions of his son 's d i s a p p e a r a n c e had been m a d e — t h a t is to say, on 
1 O c t o b e r 1992 - and tha t he h a d not appl ied to the public p rosecu to r ' s 
office, as he m a i n t a i n e d . T h e compla in t of 2 O c t o b e r 1992, which had not 
b o r n e any a d d r e s s or s t a m p ind ica t ing t h a t it had a r r ived or been 
r eg i s t e r ed a t the public p rosecu to r ' s office, had mere ly been a public 
s t a t e m e n t . T h e G o v e r n m e n t po in ted out in tha t connec t ion t h a t the 
app l i can t h a d not avai led h imse l f of a n y d o m e s t i c r e m e d i e s a p a r t from 
his pe t i t ion to the § i rnak provincial governor and , hav ing mere ly 
r e q u e s t e d in format ion , had t h e n shown no in te res t in the resul t of his 
enqu i r i e s . Refe r r ing to t he C o u r t ' s j u d g m e n t s in t he cases of C a r d o t 
v. F r a n c e ( j udgmen t of 19 M a r c h 1991, Ser ies A no. 200), A h m e t Sadik 
v. G r e e c e ( j udgmen t of 15 N o v e m b e r 1996, Reports 1996-V), a n d Aytekin 
(cited above) , t he G o v e r n m e n t accordingly s u b m i t t e d t h a t t he appl ica t ion 
should be dec l a r ed inadmiss ib le for fai lure t o e x h a u s t d o m e s t i c r e m e d i e s . 

119. T h e app l ican t m a i n t a i n e d tha t he had lodged a compla in t wi th 
t he § i rnak public p r o s e c u t o r following his son 's d i s a p p e a r a n c e and tha t it 
had been dec ided to t ake no act ion on the compla in t , p u r s u a n t to an o rde r 
issued by the A d m i n i s t r a t i v e Counc i l af ter the C o m m i s s i o n had 
c o m m u n i c a t e d t he app l ica t ion to t he G o v e r n m e n t . H e a s se r t ed t h a t t he 
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o r d e r had been upheld by the S u p r e m e A d m i n i s t r a t i v e C o u r t in a 
j u d g m e n t of 22 D e c e m b e r 1993 and tha t he had consequen t ly e x h a u s t e d 
d o m e s t i c r e m e d i e s . 

120. In its decision on admiss ib i l i ty the C o m m i s s i o n , re jec t ing the 
G o v e r n m e n t ' s a r g u m e n t s , found tha t the appl ican t could be r e g a r d e d as 
having b r o u g h t his compla in t s before the re levant a u t h o r i t i e s and as 
having satisfied the r e q u i r e m e n t to exhaus t domes t i c r e m e d i e s . 

121. T h e C o u r t no tes t h a t t he appl ican t d id eve ry th ing t h a t could be 
expec ted of him to seek redress in respect of his compla in t s . H e went to 
see the Sarnak provincial governor in the p re sence of a wi tness 
w h o m a i n t a i n e d t h a t he h a d seen M e h m e t E r t a k a t the police 
h e a d q u a r t e r s . T h e § i rnak provincial governor , Mus t a f a Malay , told t he 
C o m m i s s i o n de l ega t e s t h a t I smai l E r t a k had followed u p the m a t t e r a n d 
had c o m e back to see h i m in his office five or six t i m e s wi th t h e s a m e 
a l l ega t ions . O n 2 O c t o b e r 1992 Ismai l E r t a k lodged a compla in t wi th t he 
S i rnak public p rosecu to r , a l leg ing thai his son had been a r r e s t e d on 
20 Augus t 1992 while u n d e r g o i n g an ident i ty check on his way h o m e from 
work, a n d gave the n a m e s of eyewi tnesses who said t h a t they had seen his 
son while he was in police custody. However , his a l l ega t ion was not given 
ser ious cons ide ra t ion . It is c lear from the file on t he inves t iga t ion 
l aunched in response to the § i rnak provincial governor ' s w r i t t e n r eques t 
of 4 N o v e m b e r 1992 to t he na t iona l police h e a d q u a r t e r s that no 
a p p r o p r i a t e s teps were t a k e n to find wi tnesses who had said t h a t t h e y 
h a d seen M e h m e t E r t a k while in cus tody - or, indeed , to in terview the 
c o m p l a i n a n t - a n d tha t the inves t iga t ing officer was not in possession of 
t he file on t he inves t iga t ion opened by the public p rosecu to r following the 
compla in t lodged by I sma i l E r t ak . In t he absence of a n effective 
inves t iga t ion by the a u t h o r i t i e s in to t he a l leged d i s a p p e a r a n c e and in t he 
light of the i r r e p e a t e d den ia l t ha t M e h m e t E r t a k had b e e n a r r e s t e d , t he 
C o u r t finds t h a t t h e r e was no basis for any mean ing fu l r ecour se by t h e 
app l ican t to t he civil a n d a d m i n i s t r a t i v e r e m e d i e s r e fe r red to by t h e 
G o v e r n m e n t ; it cons iders t h a t t he appl ican t did eve ry th ing tha t could 
r easonab ly be expec t ed of h im to exhaus t the d o m e s t i c r e m e d i e s 
avai lable to him (see, a m o n g o t h e r a u t h o r i t i e s , the Kur t j u d g m e n t ci ted 
above, pp . 1 175-77, §§ 79-83, a n d Cakia c i ted above, §§ 77-80). 

122. C o n s e q u e n t l y , the C o u r t d i smisses the G o v e r n m e n t ' s p r e l im ina ry 
object ion. 

III. ALLEGED V I O L A T I O N S O F ARTICLE 2 O F T H E C O N V E N T I O N 

123. T h e app l ican t a l leged tha t his son, M e h m e t E r t a k , who had been 
t a k e n into police cus tody on 20 Augus t 1992, had d i s a p p e a r e d while in 
cus tody and had in all p robabi l i ty been killed by the police d u r i n g 
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ques t ion ing . H e a r g u e d on t h a t account t h a t t h e r e had been a b reach of 
Ar t ic le 2 of t he C o n v e n t i o n , which provides : 

" 1 . Everyone's right to life shall be protected by law. No one shall he deprived of his 
life intentionally save in the execution ofa sentence ofa court following his conviction of 
a crime for which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article 
when it results from the use of force which is no more than absolutely necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape o f a person lawfully 
detained; 

(c) in action lawfully taken for the purpose of quelling a riot or insurrection." 

A. A r g u m e n t s o f t h o s e a p p e a r i n g b e f o r e t h e C o u r t 

/. The applicant 

124. T h e app l ican t re fe r red to the C o m m i s s i o n ' s f indings t h a t 
M e h m e t E r t a k ' s d e a t h was caused by a g e n t s of t he S t a t e af ter his a r res t , 
as a resul t of t r e a t m e n t for which the G o v e r n m e n t bore responsibi l i ty . H e 
s u b m i t t e d t h a t a g o v e r n m e n t h a d a p a r t i c u l a r responsib i l i ty for e n s u r i n g 
the safety a n d the r igh t to life of d e t a i n e e s and were u n d e r a positive 
obl iga t ion to account for individual d e t a i n e e s a n d to prove t h a t they were 
alive. 

125. H a v i n g r e g a r d to t he a p p r o a c h t a k e n by the C o u r t in its T o m a s i 
v. F r a n c e j u d g m e n t of 27 A u g u s t 1992 (Ser ies A no. 241-A), its Ribi tsch 
v. A u s t r i a j u d g m e n t of 4 D e c e m b e r 1995 (Series A no. 336) and Selmouni 
v. France ( [GCJ , no. 25803/94, E C H R 1999-V) to evidence of i l l - t r ea tmen t 
of a d e t a i n e e , the app l i can t a r g u e d t h a t a s imi la r a p p r o a c h should be 
t a k e n , mutatis mutandis, in respec t of his son 's d e a t h . H e s u b m i t t e d tha t 
t h e r e had been n u m e r o u s a m p l y s u b s t a n t i a t e d ins tances of t o r t u r e , 
u n e x p l a i n e d d e a t h s in cus tody a n d " d i s a p p e a r a n c e s " in s o u t h - e a s t e r n 
T u r k e y in 1993; accordingly, it was r ea sonab le to p r e s u m e t h a t t he 
au tho r i t i e s had b r e a c h e d the i r obl iga t ion to p ro t ec t his son 's life u n d e r 
Art ic le 2, such inc idents c o n s t i t u t i n g sufficient evidence o f a p rac t i ce of 
" d i s a p p e a r a n c e s " to jus t i fy a compla in t t h a t his son had also b e e n the 
vict im of an a g g r a v a t e d violat ion of t h a t provision. In add i t ion , r e fe r r ing 
in p a r t i c u l a r to the M c C a n n a n d O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t 
of 27 S e p t e m b e r 1995 (Series A no. 324) , t he Kaya v. T u r k e y j u d g m e n t of 
19 F e b r u a r y 1998 (Reports 1998-1) a n d the Gii lec v. T u r k e y j u d g m e n t of 
27 J u l y 1998 (Reports 1998-FV), t h e app l i can t r e q u e s t e d t he C o u r t to find 
t h a t the fai lure of the a u t h o r i t i e s to conduc t a p r o m p t , t h o r o u g h and 
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effective inves t iga t ion into His son 's d i s a p p e a r a n c e a m o u n t e d to a 
s e p a r a t e violat ion of Art icle 2. 

2. The Government 

126. T h e G o v e r n m e n t m a i n t a i n e d t h a t t he app l i can t ' s a l lega t ions 
were un founded and t h a t , consequen t ly , no issue a rose u n d e r Art ic le 2 of 
the Conven t ion . T h e y ca tegor ica l ly den ied tha t t h e r e was any connec t ion 
with the a l lega t ions of sys t emat i c d i s a p p e a r a n c e s and a r g u e d t h a t m a n y 
people w h o h a d a l legedly d i s a p p e a r e d had s u b s e q u e n t l y r e su r faced or h a d 
been discovered in the t e r ro r i s t o rgan i sa t i on ' s c a m p s by the re levant 
a u t h o r i t i e s . 

127. T h e G o v e r n m e n t r e p e a t e d the i r c r i t ic i sms of any findings which 
rel ied on the incons i s ten t , mani fes t ly i l l-founded and con t r ad i c to ry 
s t a t e m e n t s by Si i leyman E r t a k and A b d u r r a h i m D e m i r conce rn ing 
M c h m c t E r t a k ' s a l leged a r r e s t a n d d e t e n t i o n and the i l l - t r e a tmen t to 
which he had supposedly been subjec ted . T h e y cri t icised the C o m m i s s i o n 
for only cons ide r ing evidence from ce r t a in wi tnesses and c o n t e n d e d t h a t 
t he C o u r t , for its pa r t , should e x a m i n e all t he s t a t e m e n t s ob t a ined at the 
h e a r i n g s . T h e y po in ted ou t in t h a t connec t ion t h a t t h e inves t iga t ing 
officer Yahya Bal - having cons ide red t he evidence given by four 
wi tnesses m e n t i o n e d bo th in the pe t i t ion which the appl ican t had lodged 
wi th the provincial governor and in t he w r i t t e n r e q u e s t s u b m i t t e d to the 
Na t iona l Assembly by a m e m b e r of P a r l i a m e n t , O r h a n Dogan , and having 
also e x a m i n e d the cus tody reg i s t e r s - had every r eason to conc lude in his 
r epor t t h a t the c o m p l a i n t s w e r e i l l-founded. T h e G o v e r n m e n t cri t icised 
the Commis s ion for accep t ing t h a t t h e r e were o t h e r wi tnesses the 
d e l e g a t e s had b e e n u n a b l e to in terview, bas ing t h a t finding solely on the 
app l i can t ' s a l l ega t ions a n d A b d u r r a h i m D e m i r ' s s t a t e m e n t . T h e y 
d i sag reed wi th t he C o m m i s s i o n ' s finding t h a t "it has been es tab l i shed 
beyond r e a s o n a b l e d o u b t t h a t M e h m e t E r t a k ' s d e a t h was caused by 
a g e n t s of t he S t a t e " , c o n t e n d i n g t h a t t ha t finding had been based solely 
on the evidence given by A b d u r r a h i m D e m i r . 

128. T h e G o v e r n m e n t m a i n t a i n e d tha t an effective inves t iga t ion into 
t h e app l i can t ' s c o m p l a i n t s h a d b e e n ca r r i ed ou t by t h e inves t iga t ing 
officer. T h e officer's r epor t had b e e n e x a m i n e d by the A d m i n i s t r a t i v e 
Counci l , whose decision to t ake no fu r the r act ion had been uphe ld by 
t h e S u p r e m e A d m i n i s t r a t i v e C o u r t , to which the m a t t e r had been 
re fe r red a u t o m a t i c a l l y in acco rdance wi th t h e r e l evan t legis la t ion. 
Offices set up from 1 Augus t 1995 to dea l wi th c o m p l a i n t s conce rn ing 
d i s a p p e a r a n c e s had found tha t t he t e r ro r i s t o rgan i sa t ion had a b d u c t e d 
people from vil lages wi th a view to swell ing t he r a n k s of its mi l i t an t s ; 
t he a u t h o r i t i e s had s u b s e q u e n t l y discovered these p e r s o n s in the 
o rgan i sa t ion ' s c a m p s . 
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3. The Commission 

129. T h e C o m m i s s i o n cons idered t h a t it had been es tab l i shed beyond 
r easonab le doub t t h a t M e h m e t E r t a k ' s d e a t h had been caused by agen t s of 
t he S t a t e af ter his a r r e s t , as a resul t of t r e a t m e n t for which t h e 
G o v e r n m e n t bore responsibi l i ty . 

130. After e x a m i n i n g a n u m b e r of a spec t s of t he way in which t h e 
inves t iga t ion was conduc t ed in the p re sen t case , t he C o m m i s s i o n noted 
severa l se r ious s h o r t c o m i n g s a n d exp res sed the opin ion t h a t Art ic le 2 
had also been b r e a c h e d in its p rocedura l aspec t (see p a r a g r a p h s 92-93 
above) . 

B. T h e C o u r t ' s a s s e s s m e n t 

/. Mehmet Ertak's fate 

131. T h e C o u r t has e n d o r s e d the C o m m i s s i o n ' s findings of fact (see 
p a r a g r a p h s 113-15 above) . It is not d i spu t ed tha t t h e r e w e r e clashes in 
§ i rnak b e t w e e n 18 a n d 20 A u g u s t 1992 a n d t h a t , a cco rd ing to t h e 
evidence given by m e m b e r s of t he secur i ty forces, m o r e t h a n a h u n d r e d 
people were a r r e s t e d , iden t i ty checks were ca r r i ed ou t at t h e e n t r a n c e to 
the town a n d pe r sons suspec t ed of t e r ro r i s t act ivi t ies were t a k e n direct ly 
to the police h e a d q u a r t e r s by m e m b e r s of t he " rap id i n t e rven t ion force". 
As t he C o m m i s s i o n po in ted out , very s t r o n g inferences m a y be d r a w n from 
the evidence given to t he de l ega te s by Si i leyman E r t a k (concern ing 
M e h m e t E r t a k ' s a r r e s t ) , M u s t a f a Malay , t he § i r n a k provincial governor 
(who acknowledged t h a t he had m e t people in his office who said tha t 
they had seen M e h m e t E r t a k while they were in police cus tody) and 
A b d u r r a h i m D e m i r (who m a i n t a i n e d t h a t he had spoken to M e h m e t 
E r t ak while in cus tody a n d tha t he had seen him " d e a d " a t t he police 
h e a d q u a r t e r s following the use of t o r t u r e by police officers). T h e C o u r t 
finds on t h a t basis tha t t h e r e is sufficient evidence to conc lude beyond 
r easonab le d o u b t t h a t , af ter be ing a r r e s t e d a n d t a k e n in to cus tody, 
M e h m e t E r t a k was subjec ted to severe and unacknowledged ill-
t r e a t m e n t and died while in t he cus tody of the secur i ty forces. Th i s case 
m u s t the re fo re be d i s t i ngu i shed from the Kur t case ( j u d g m e n t cited 
above, p . 1182, §§ 107-08), in which the C o u r t e x a m i n e d the app l ican t ' s 
compla in t s abou t the d i s a p p e a r a n c e of he r son u n d e r Art ic le 5. In the 
Kur t case , a l t h o u g h the app l i can t ' s son had been t a k e n in to custody, 
t h e r e was no o t h e r evidence of the t r e a t m e n t to which h e had been 
subjec ted t h e r e a f t e r or his s u b s e q u e n t fa te . 

132. S t r e s s ing t h a t the a u t h o r i t i e s a r e u n d e r an obl iga t ion to account 
for individuals u n d e r t he i r con t ro l , t h e C o u r t observes t h a t no exp lana t ion 
has been offered as to wha t occur red af ter M e h m e t E r t a k ' s a r r e s t . 
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133. Accordingly, it cons iders t h a t in the c i r c u m s t a n c e s of the case the 
G o v e r n m e n t bore responsib i l i ty for M e h m e t E r t a k ' s d e a t h , which was 
caused by a g e n t s of t he S t a t e af ter his a r r e s t ; t h e r e has the re fo re b e e n a 
violat ion of Art ic le 2 on t h a t accoun t . 

2. Investigation conducted by the national authorities 

134. T h e C o u r t r e i t e r a t e s t h a t Art ic le 2 r anks as one of t he most 
f u n d a m e n t a l provis ions in t h e C o n v e n t i o n a n d , t o g e t h e r wi th Art ic le 3 , 
e n s h r i n e s one of t he basic va lues of the d e m o c r a t i c societ ies m a k i n g up 
the Counc i l of Eu rope (see t he M c C a n n a n d O t h e r s j u d g m e n t c i ted 
above, pp . 45-46, §§ 146-47). T h e obl igat ion imposed is not exclusively 
conce rned wi th i n t en t iona l kill ing resu l t ing from the use of force by 
a g e n t s of the S t a t e but also e x t e n d s , in the first s en t ence of Art ic le 2 § 1, 
to a positive obl igat ion on S t a t e s to p ro tec t by law the r ight to life. Th i s 
r e q u i r e s by impl ica t ion t h a t t h e r e should be some form of a d e q u a t e and 
effective official inves t iga t ion w h e n individuals have b e e n killed as a resu l t 
of the use of force (see, a m o n g o t h e r a u t h o r i t i e s , t he Ya§a v. T u r k e y 
j u d g m e n t of 2 S e p t e m b e r 1998, Reports 1998-VI, p . 2438, § 98) . T h e 
p r o c e d u r a l p ro tec t ion of the r ight to life i n h e r e n t in Art ic le 2 of t he 
Conven t i on en ta i l s an obl igat ion for a g e n t s of t he S t a t e to account for 
the i r use of le tha l force by subjec t ing the i r ac t ions to some form of 
i n d e p e n d e n t a n d public sc ru t iny capable of d e t e r m i n i n g w h e t h e r the 
force used was or was not jus t i f ied in a p a r t i c u l a r set of c i r c u m s t a n c e s 
(see the Kaya j u d g m e n t ci ted above, p . 324, § 87) . 

135. I n t he l ight of t he fact t h a t t he C o u r t has e n d o r s e d the 
C o m m i s s i o n ' s findings r e g a r d i n g the unacknowledged d e t e n t i o n of the 
app l i can t ' s son, t he i l l - t r ea tmen t to which he was subjec ted a n d his 
d i s a p p e a r a n c e in c i r c u m s t a n c e s from which it could be p r e s u m e d tha t he 
was now dead , the above cons ide ra t ions m u s t apply mutatis mutandis to the 
in s t an t case . It follows t h a t t he a u t h o r i t i e s were u n d e r an obl iga t ion to 
conduct an effective a n d t h o r o u g h inquiry in to the d i s a p p e a r a n c e of the 
app l i can t ' s son. 

T h e C o m m i s s i o n expressed the view t h a t t he inves t iga t ion at na t iona l 
level in to t he app l i can t ' s a l l ega t ions had not been conduc t ed by 
i n d e p e n d e n t bodies , had not b e e n t h o r o u g h a n d had been ca r r i ed ou t 
w i thou t the app l i can t ' s be ing given an o p p o r t u n i t y to t ake p a r t . 

T h e C o u r t no tes in tha t connec t ion t h a t , fu r the r to t he pe t i t ion lodged 
by the app l ican t on 10 S e p t e m b e r 1992, the § i rnak provincial governor 
r e q u e s t e d the na t iona l police h e a d q u a r t e r s to appo in t an inves t iga t ing 
officer to ca r ry out inqui r ies in to t he app l ican t ' s a l l ega t ions . In t he 
compla in t which he lodged wi th the public p rosecu to r on 2 O c t o b e r 1992 
the app l ican t n a m e d several eyewi tnesses who said t h a t t hey had 
seen M e h m e t E r t a k while he was in police custody. A b d u r r a h i m 
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D e m i r m a i n t a i n e d tha t , f u r t h e r to t he c r imina l compla in t lodged by 
Ismai l E r t a k , he had b e e n in te rv iewed by the Diya rbak i r publ ic 
p rosecu to r and in his s t a t e m e n t had m e n t i o n e d the n a m e s of var ious 
people who had been in cus tody wi th h im. In his o r d e r of 21 J u l y 1993 
dec l in ing ju r i sd ic t ion ratione materiae, t he S i rnak public p r o s e c u t o r s t a t e d 
tha t he was forward ing t he file to the § i rnak Admin i s t r a t i ve Counci l . It 
should be po in ted out t h a t the inves t iga t ing officer did not have t he file 
in his possession and , in the course of his inqu i r i es , did not take a 
s t a t e m e n t from Ismai l E r t a k or t he pe r sons n a m e d in his compla in t . 

H a v i n g r ega rd to p a r a g r a p h s 92, 93 a n d 121 above a n d to t he foregoing 
cons ide ra t ions , the C o u r t conc ludes tha t t he r e s p o n d e n t S t a t e failed to 
fulfil its obl iga t ion to conduc t a n a d e q u a t e a n d effective inves t iga t ion 
into t he c i r c u m s t a n c e s of t he app l i can t ' s son 's d i s a p p e a r a n c e . T h e r e has 
the re fore been a violat ion of Art ic le 2 on t h a t account also. 

IV. ALLEGED V I O L A T I O N O F F O R M E R ARTICLE 25 § 1 O F T H E 
C O N V E N T I O N 

136. Before t he C o m m i s s i o n , t he app l i can t ' s r ep re sen t a t i ve s 
s u b m i t t e d t h a t , on a da t e after t he appl ica t ion had been lodged, all the 
d o c u m e n t s r e l a t i n g to the case had been seized by the police in 
connec t ion wi th t he a r r e s t of T a h i r Elçi, a lawyer who had lodged t he 
appl ica t ion wi th the C o m m i s s i o n on the app l i can t ' s behalf. Rely ing on 
fo rmer Art ic le 25 § 1 of t he Conven t ion , they compla ined t h a t T u r k e y 
had h i n d e r e d t he effective exerc ise of the r igh t of individual pe t i t ion . 

137. F o r m e r Art ic le 25 of the Conven t i on provided: 

" 1. The Commission may receive petitions addressed to the Secretary General of the 
Council of Europe from any person, non-governmental organisation or group of 
individuals claiming to be the victim of a violation by one of the High Contracting 
Parlies of the rights set forth in | the] Convention, provided that the High Contracting 
Party against which the complaint has been lodged has declared that it recognises the 
compétence of the Commission to receive such petitions. Those of the High Contracting 
Parties who have made such a declaration undertake not to hinder in any way the 
effective exercise of this right. 

138. T h e C o m m i s s i o n expressed the opinion tha t t h e r e was n o t h i n g in 
T a h i r Elgi's s t a t e m e n t s or in t he case file to sugges t t h a t t he c r imina l 
p roceed ings b r o u g h t aga ins t the lawyer were conce rned wi th the 
app l i ca t ion lodged wi th t h e C o m m i s s i o n . 

139. T h e G o v e r n m e n t did not c o m m e n t on this point . 
140. T h e app l i can t did not seek to p u r s u e this compla in t before t he 

C o u r t . 
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141. T h e C o u r t does not cons ider it necessary to dea l w i th the m a t t e r 
of its own mot ion . 

V. ALLEGED P R A C T I C E O F INFRINGING ARTICLE 2 O F T H E 
C O N V E N T I O N 

142. T h e appl icant r e q u e s t e d the C o u r t to find that t h e r e was a 
prac t ice of " d i s a p p e a r a n c e s " in s o u t h - e a s t e r n T u r k e y which a m o u n t e d to 
an a g g r a v a t e d violat ion of Art ic le 2 of the Conven t ion . H e 
fu r the r m a i n t a i n e d t h a t t h e r e was a n officially t o l e r a t e d p rac t i ce of 
ineffective r e m e d i e s in t h a t region of T u r k e y . In suppor t of that 
a sse r t ion , he a r g u e d tha t t h e r e was compe l l ing evidence of a policy of 
deny ing inc iden ts involving killings, the t o r t u r e of d e t a i n e e s and 
d i s a p p e a r a n c e s a n d t h a t t he a u t h o r i t i e s sys temat ica l ly refused or 
neg lec ted to conduc t inves t iga t ions into v ic t ims ' g r ievances . 

143. T h e G o v e r n m e n t re jec ted the app l i can t ' s a l l ega t ions . 
144. T h e C o u r t cons iders that the evidence ob ta ined in the in s t an t 

case a n d t h e m a t e r i a l in t he file a r e not sufficient to enab l e it to 
d e t e r m i n e w h e t h e r the T u r k i s h a u t h o r i t i e s have a d o p t e d a prac t ice of 
infr inging Art ic le 2 of the Conven t ion . 

VI. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

145. Ar t ic le 41 of the Conven t ion provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured parly." 

A. D a m a g e 

146. T h e app l ican t c la imed pecun ia ry d a m a g e a m o u n t i n g to 
60,630.44 p o u n d s s t e r l ing (GBP) for loss of e a r n i n g s , t h a t s u m be ing 
ca lcu la ted wi th re fe rence to M e h m e t E r t a k ' s e s t i m a t e d mon th ly ea rn ings 
of 180,000,000 T u r k i s h l iras (TRE) at c u r r e n t va lues , to be held by the 
appl ican t on beha l f of his son 's widow a n d four ch i ld ren . 

147. T h e appl ican t c l a imed a s u m of G B P 40,000 for the non-pecun ia ry 
d a m a g e a r i s ing from the violat ions of t he C o n v e n t i o n suffered by his son 
and from the a l leged prac t ice of such viola t ions , to be held by h im on 
behal f of his son 's widow a n d four ch i ld ren , as well as a s u m of G B P 2,500 
for h imsel f on accoun t of the lack of an effective r e m e d y . H e re fe r red to 
t he C o u r t ' s previous decis ions r e g a r d i n g unlawful d e t e n t i o n , t o r t u r e a n d 
the lack of an effective inves t iga t ion . 



KRTAK v. TURKEY JUDGMENT 239 

148. As t h e i r m a i n submiss ion , t he G o v e r n m e n t m a i n t a i n e d tha t no 
r ed res s was necessa ry in t h e in s t an t case . T h e y s u b m i t t e d t h a t it 
would be i n a p p r o p r i a t e to oblige t h e m to m a k e good M e h m e t E r t ak ' s 
al leged loss of e a r n i n g s since it had not been es tab l i shed thai he 
was d e a d . In the a l t e rna t i ve , they r e q u e s t e d the C o u r t to d ismiss 
the app l i can t ' s exo rb i t an t , excessive a n d unjust i f ied c la ims for 
c o m p e n s a t i o n . 

149. M o r e genera l ly , the G o v e r n m e n t c o n t e n d e d t h a t t he sums 
c la imed had been pu t forward wi thou t r ega rd to the social condi t ions or 
m i n i m u m wage in Tu rkey . In tha t connec t ion , they a r g u e d that 
c o m p e n s a t i o n awarded by the C o u r t should not cons t i t u t e a source of 
e n r i c h m e n t for app l i can t s . 

150. As r e g a r d s the app l i can t ' s c la ims for loss of e a rn ings , the 
C o u r t ' s case- law has es tab l i shed t h a t t h e r e mus t be a c lear causal 
connec t ion be tween the d a m a g e c la imed by the appl ican t and the 
violat ion of t he C o n v e n t i o n and tha t this may, w h e r e a p p r o p r i a t e , 
include c o m p e n s a t i o n for loss of e a r n i n g s (see, a m o n g o t h e r 
au tho r i t i e s , t he B a r b e r a , Messegue and J a b a r d o v. Spain j u d g m e n t of 
13 J u n e 1994 (Article 50), Ser ies A no. 285-C, pp . 57-58, §§ 16-20). The 
C o u r t has found (see p a r a g r a p h 131 above) tha t it m a y be t aken as 
es tab l i shed tha t M e h m e t E r t ak died following his a r r e s t by t he 
secur i ty forces and tha i the S t a t e ' s responsibi l i ty is e n g a g e d u n d e r 
Art ic le 2 of the Conven t ion . In those c i r c u m s t a n c e s , t h e r e is indeed a 
direct causa l link b e t w e e n the violat ion of Art ic le 2 and the loss by his 
widow and ch i ld ren of the financial suppor t which he provided for 
t h e m (see Cakici c i ted above, § 127). T h e C o u r t awards t he appl icant 
the s u m of G B P 15,000, to be held by him on behalf of his son's widow 
and ch i ld ren . 

151. As r e g a r d s non-pecun ia ry d a m a g e , the C o u r t poin ts out tha t in 
Cakici c i ted above (§ 130) it a w a r d e d the s u m of G B P 25,000, to be held 
by the appl ican t on beha l f of his b r o t h e r ' s he i r s , for violat ions of Art icles 
2, 3 , 5 and 13 of t he Conven t ion on accoun t of his b r o t h e r ' s d e a t h after 
be ing a r r e s t e d by t h e secur i ty forces, whi le t h e app l i can t h imsel f was 
awarded G B P 2,500 as an " injured p a r t y " wi th in t he m e a n i n g of 
Art ic le 4 1 . In t he in s t an t case , the C o u r t has held t h a t t h e r e has been 
a subs t an t ive a n d a p rocedu ra l violat ion of Art ic le 2. N o t i n g the awards 
m a d e in previous cases involving the app l ica t ion of t he s a m e provision in 
s o u t h - e a s t e r n T u r k e y (see t h e Kaya j u d g m e n t c i ted above , p . 333 , § 122; 
the Giileg j u d g m e n t ci ted above, p . 1734, § 88; the Erg i v. T u r k e y 
j u d g m e n t of 28 Ju ly 1998, Reports 1998-IV, p. 1785, § 110; the Ya§a 
j u d g m e n t ci ted above, pp . 2444-45, § 124; and Og'ur v. Turkey [ G C ] , no. 
21594/93 , § 98, E C H R 1999-III) and hav ing r e g a r d to t he c i r c u m s t a n c e s 
of th is case , t h e C o u r t a w a r d s t h e s u m of G B P 20,000 in respec t of non-
pecun ia ry d a m a g e , to be held by the app l i can t on beha l f of his son's 
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widow and four ch i ld ren . As r e g a r d s t he app l ican t himself, the C o u r t 
cons iders that he undoub ted ly suffered d a m a g e as a resu l t of t he 
violat ions found and , ru l ing on an equ i t ab l e basis , awa rds h im G B P 
2,500. 

B. C o s t s a n d e x p e n s e s 

152. T h e app l i can t c l a imed a to ta l of G B P 26,022.68 in r e spec t of the 
fees a n d costs i ncu r r ed in lodging the appl ica t ion . T h a t sum included the 
fees a n d costs he incu r red in a t t e n d i n g the hea r ings in A n k a r a to give 
evidence before the C o m m i s s i o n d e l e g a t e s a n d in a t t e n d i n g the h e a r i n g 
at the C o u r t . H e broke t he c la im down in to a sum of G B P 5,395, 
r e p r e s e n t i n g fees and a d m i n i s t r a t i v e costs in connec t ion wi th t h e 
provision of a s s i s t ance by the Kurd i sh H u m a n Righ t s Project ( K H R P ) in 
its role as a link be tween the legal t e a m in the U n i t e d K i n g d o m and the 
lawyers and the appl icant in T u r k e y ; a s u m of G B P 4,890 in respec t of 
work ca r r i ed out by four lawyers in Tu rkey ; a s u m of G B P 14,950 in 
respec t of fees for his r e p r e s e n t a t i v e s in t he U n i t e d K i n g d o m ; a s u m of 
G B P 255 for sundry a d m i n i s t r a t i v e expenses ; a n d a s u m of G B P 532.68 in 
respec t of the t rave l , subs i s tence a n d i n t e r p r e t a t i o n expenses i ncu r r ed in 
a t t e n d i n g the h e a r i n g s in Tu rkey . 

153. T h e applicant r e q u e s t e d t h a t t he s u m a w a r d e d by the C o u r t be 
paid in s t e r l ing in to his U n i t e d Kingdom bank accoun t . 

154. T h e G o v e r n m e n t invi ted t he C o u r t to d ismiss the c la im since it 
had not been s u b s t a n t i a t e d and was in any event excessive. T h e y d i spu t ed 
t he need for the appl ican t to have recourse to foreign lawyers a n d s t rongly 
objected to any sum w h a t s o e v e r be ing a w a r d e d for costs a n d expenses 
i n c u r r e d by the K H R P . 

155. T h e C o u r t is not p e r s u a d e d tha t the a m o u n t c la imed in re la t ion 
to t he K H R P was necessar i ly i ncu r r ed a n d the re fo re d i smisses th is c la im. 
As to the r e m a i n d e r of the c la im for costs a n d expenses , the C o u r t , 
m a k i n g its a s s e s s m e n t on an equ i t ab l e basis a n d hav ing r ega rd to the 
de ta i l s of t he c la ims s u b m i t t e d by the app l i can t , awards him the s u m of 
G B P 12,000 t o g e t h e r wi th any va lue -added tax t h a t m a y be c h a r g e a b l e , 
less t he 14,660.35 French francs a l r eady paid by the Counci l of E u r o p e in 
legal aid. 

C. D e f a u l t i n t e r e s t 

156. Accord ing to the in fo rmat ion avai lable to the C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icab le in t he U n i t e d K i n g d o m at t he d a t e of adop t ion 
of the p re sen t j u d g m e n t is 7.5% p e r a n n u m . 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses t h e G o v e r n m e n t ' s p r e l i m i n a r y object ion; 

2. Holds t h a t t h e r e has b e e n a violat ion of Art ic le 2 of the Conven t i on on 
account of t he d e a t h of the app l i can t ' s son at t he h a n d s of a g e n t s of the 
S t a t e a n d the lack of an a d e q u a t e and effective inves t iga t ion in to the 
c i r c u m s t a n c e s s u r r o u n d i n g his d i s a p p e a r a n c e ; 

3. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r ee 
m o n t h s , the following a m o u n t s : 

(i) G B P 15,000 (fifteen t h o u s a n d pounds s t e r l ing ) , to be conver ted 
in to T u r k i s h l iras a t the r a t e appl icable on the d a t e of s e t t l e m e n t , in 
respec t of pecun ia ry d a m a g e , which s u m is to be he ld by the 
app l ican t on beha l f of his son M e h m e t E r t a k ' s widow and four 
ch i ld ren ; 
(ii) G B P 20,000 ( twenty t h o u s a n d pounds s te r l ing) in respec t of 
non -pecun ia ry d a m a g e , to be held by the appl ican t on beha l f of his 
son 's widow a n d four ch i ld ren , and G B P 2,500 (two t h o u s a n d five 
h u n d r e d pounds s te r l ing) in respec t of d a m a g e s u s t a i n e d by the 
app l i can t , bo th sums to be conver t ed in to T u r k i s h l iras at t he r a t e 
appl icable on the d a t e of s e t t l e m e n t ; 

(iii) G B P 12,000 (twelve t h o u s a n d pounds s te r l ing) in respect of 
costs and expenses , t o g e t h e r wi th any va lue -added t ax t h a t m a y be 
c h a r g e a b l e , less the F R F 14,660.35 ( four teen t h o u s a n d six h u n d r e d 
a n d sixty F r e n c h francs thirty-five c e n t i m e s ) a l r eady paid by the 
Counc i l of E u r o p e in legal aid, to be conver t ed in to p o u n d s s ter l ing 
at t he r a t e appl icable on the d a t e of delivery of this j u d g m e n t ; 

(b) t h a t s imple in t e re s t at an a n n u a l r a t e of 7.5% shall be payable 
from the expiry of t h e above -men t ioned t h r e e m o n t h s un t i l s e t t l e m e n t ; 

4. Dismisses t he r e m a i n d e r of the app l i can t ' s claim for j u s t sat isfact ion. 

D o n e in F rench , and del ivered a t a publ ic h e a r i n g in t he H u m a n Rights 
Bui ld ing , S t r a s b o u r g , on 9 M a y 2000. 

Michae l O'BOYLE 
R e g i s t r a r 

E l i s abe th PALM 
Pres iden t 
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SUMMARY1 

Impartial tribunal - racist remarks by juror 

Article 6 § 1 

Impartial tribunal - Criminal proceedings - Presumption of subjective impartiality of jurors -
Racist remarks by juror - Legitimate doubts as to impartiality oj juror - Sufficiency of judge's 
direction to jury 

* 
* * 

The applicant, of Asian origin, was tried before a Crown Court, composed of a 
judge and a jury, for conspiracy to defraud. By way of a letter handed to the court 
usher, one ofthe jurors expressed his concern about racist remarks and jokes made 
by certain fellow jurors. The judge informed all the jurors of the allegation and, 
reminding them of the oath they had taken, asked them to search their consciences 
overnight and to let him know the following day by a note if they did not feci able to 
put aside any racial prejudices they might have. The next day, the judge received 
two letters. In the first, signed by all the jurors, including the one who had 
expressed concern, the jury refuted the allegation and assured the court that it 
intended to reach its verdict solely on the basis of the evidence and without any 
racial bias. In the second letter, one of the jurors admitted that he might have 
made the jokes but apologised and explained that he had many connections with 
people from ethnic minorities and was in no way racially biased. In view of these 
letters, the judge decided not to discharge the jury. The jury found the applicant 
guilty, but acquitted a co-accused who was also Asian. The Court of Appeal turned 
down the applicant's appeal. 

Held 
Article 6 § 1: The principle that the personal impartiality of a judge must be 
presumed until there is proof ofthe contrary also applied to jurors. In the present 
case, it was established that at least one of the jurors had made comments which 
could be understood as jokes about Asians. However, this was not evidence that the 
juror was actually biased against the applicant. Moreover, it had not been possible 
for (he trial judge to question the jurors about the true nature of these comments 
and the exact context in which they had been made. Thus, it had not been 
established that the court lacked impartiality from a subjective point of view. 
With regard to objective impartiality, that is whether there were sufficient 
guarantees to exclude any objectively justified or legitimate doubts as to the 
impartiality of the court, the letter in which the jurors denied the allegation 
made in the original note could not on its own discredit that allegation. Firstly, 
one of the jurors had indirectly admitted having made the racist jokes, which in 

1. This summary by the Registry does not bind the Court. 
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the context of judicial proceedings was of particular significance. Secondly, the fact 
that the collective letter had been signed by the juror who had expressed concern 
cast some doubt on the credibility of the letter, and the original note, the product 
of a genuine and spontaneous reaction, had to be considered more reliable. The 
fact that the identity of that juror had become obvious must have compromised 
his position vis-a-vis the other jurors. Thirdly, the collective letter did not 
discredit the allegations in the original note, since an open admission of racism 
could not easily be expected from a juror. Consequently, the collective denial 
could not in itself provide a satisfactory solution. Moreover, not much weight 
could be attached to the judge's redirection to the jury, since generally speaking 
an admonition or direction by a judge, however clear, detailed and forceful, would 
not change any racist views overnight. In these circumstances, the direction could 
not dispel the reasonable impression and fear ofa lack of impartiality. By lading to 
act in a more robust manner, the judge had not provided sufficient guarantees to 
exclude any objectively justified or legitimate doubts as to the impartiality of the 
court. 

Conclusion: violation (four votes to three). 

Case-law cited by the Court 

Piersack v. Belgium, judgment of 1 October 1982, Series A no. 53 
Gregory v. the United Kingdom, judgment of 25 February 1997, Reports of Judgments 
and Decisions 1997-1 
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In the c a s e o f S a n d e r v. the U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
Mr J . -P . COSTA, President, 
Sir Nicolas BRAT/A, 
Mr L. LOUCAIDES, 
Mr P . KURIS, 

Ml W. FUHRMAXN, 
Mrs H.S . GREVE, 
M r K . TRAJA, judges, 

and Mrs S. DOLLE, Section Registrar, 
Having de l i be r a t ed in pr iva te on 29 J u n e 1999, 28 M a r c h and 6 April 

2000, 
Delivers the following j u d g m e n t , which was a d o p t e d on t h e last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an appl ica t ion (no. 34129/96) aga ins t the 
U n i t e d K i n g d o m of G r e a t Br i t a in and N o r t h e r n I r e l and lodged wi th 
the E u r o p e a n C o m m i s s i o n of H u m a n Rights (" the C o m m i s s i o n " ) 
u n d e r fo rmer Art ic le 25 of t he Conven t i on for the P ro tec t ion of 
H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) by a 
U n i t e d K i n g d o m na t iona l , M r Kud l ip S. S a n d e r (" the a p p l i c a n t " ) , on 
22 J u l y 1996. 

2. T h e appl ican t was r e p r e s e n t e d by M r G. H e n s o n , a b a r r i s t e r 
p rac t i s ing in London . T h e G o v e r n m e n t of the U n i t e d K i n g d o m ("the 
G o v e r n m e n t " ) were r e p r e s e n t e d by the i r Agen t , Ms S. Langr i sh , of the 
Fore ign a n d C o m m o n w e a l t h Office. 

3. The appl icant c o m p l a i n e d t h a t his case had not b e e n h e a r d by an 
i m p a r t i a l t r i buna l because , a l legedly, the j u r y had been racially-
pre judiced . 

4. T h e appl ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to the Conven t i on c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e appl ica t ion was a l loca ted to t h e T h i r d Sect ion of the C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . 

6. By a decision of 2 9 J u n e 1999, the C h a m b e r dec la red the appl ica t ion 
par th- admiss ib l e 1 . 

7. T h e appl icant and the G o v e r n m e n t each filed w r i t t e n observa t ions 
on the m e r i t s (Rule 59 § 1). 

1. Note by the Registry. T h e C o u r t ' s d e c i s i o n is o b t a i n a b l e f rom t h e R e g i s t r y . 
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T H E F A C T S 

T H E C I R C U M S T A N C E S O F T H E CASE 

8. In M a r c h 1995 the app l i can t , an Asian , a p p e a r e d t o g e t h e r wi th J .B. 
a n d G.C. before the B i r m i n g h a m C r o w n C o u r t , composed of a j u d g e a n d a 
j u r y , to be t r ied for conspi racy to de f raud . 

9. After the defence had s t a t e d its case , the j u d g e s t a r t e d his 
s u m m i n g - u p , which he had a lmost comple t ed by Fr iday even ing w h e n he 
ad journed . 

10. O n M o n d a y m o r n i n g a j u r o r a r r ived a t the cour t and h a n d e d an 
envelope to the cour t u s h e r con ta in ing the following compla in t : 

"I h a v e d e c i d e d I c a n n o t r e m a i n s i l en t a n y l o n g e r . F o r s o m e t i m e d u r i n g t h e t r i a l I 

h a v e b e e n c o n c e r n e d t h a t fel low j u r o r s a r e no t t a k i n g t h e i r d u t i e s s e r i o u s l y . At l ea s t two 

h a v e b e e n m a k i n g o p e n l y r a c i s t r e m a r k s a n d j o k e s a n d I fea r a r c g o i n g t o conv ic t t h e 

d e f e n d a n t s not on t h e e v i d e n c e b u t b e c a u s e t h e y a r c A s i a n . M y c o n c e r n is t h e 

d e f e n d a n t s will not t h e r e f o r e r e c e i v e a fair v e r d i c t . P l e a s e cou ld you a d v i s e m e w h a t I 

c a n d o in t h i s s i t u a t i o n . " 

11. T h e j u r o r who had w r i t t e n the compla in t was asked not to join the 
o t h e r j u r o r s . T h e judge d iscussed the compla in t wi th counsel in c h a m b e r s 
and t h e n ad journed a n d l i s t ened to submiss ions in open cour t . T h e 
defence asked the judge to dismiss t he jury on the g r o u n d t h a t t he re was 
a real d a n g e r of bias . T h e judge , however , dec ided to call t he j u r y back in to 
cour t , at which s t age t he ju ror who had w r i t t e n t he c o m p l a i n t joined the 
o the r s . T h e j u d g e read out the compla in t to t h e m a n d told t h e m the 
following: 

" M e m b e r s of t h e ju ry , th i s m o r n i n g I r e c e i v e d a n o t e f rom o n e of y o u r n u m b e r 

e x p r e s s i n g e x t r e m e c o n c e r n t h a t s o m e of y o u r n u m b e r a r e not t a k i n g y o u r d u t i e s 

s e r i o u s l y , a r e m a k i n g o p e n l y rac i s t r e m a r k s a n d j o k e s a b o u t A s i a n s a n d m a y not r e a c h 

y o u r v e r d i c t s u p o n t h e e v i d e n c e b u t b e c a u s e of s o m e r a c i a l p r e j u d i c e . 

I a m not a b l e to c o n d u c t a n i n q u i r y i n t o t h e va l i d i t y of t h o s e c o n t e n t i o n s a n d I d o not 

p r o p o s e to d o so. T h i s c a s e h a s cos t a n e n o r m o u s a m o u n t of m o n e y a n d I a m not a n x i o u s to 

hal t it a t t h e m o m e n t , b u t I sha l l h a v e n o c o m p u n c t i o n in d o i n g so if t h e s i t u a t i o n d e m a n d s . 

W h e n you t ook t h e o a t h o r a f f i r m e d a s j u r o r s it w a s , you will r e m e m b e r , to b r i n g in t r u e 

v e r d i c t s a c c o r d i n g to t h e e v i d e n c e . T h a t is s o l e m n a n d b i n d i n g a n d m e a n s w h a t it s ays . 

I a m g o i n g to a d j o u r n n o w a n d I a m g o i n g t o a s k you all t o s e a r c h y o u r c o n s c i e n c e 

o v e r n i g h t a n d i f y o u feel t h a t you a r e not a b l e t o t ry th i s e a s e sole ly on t h e e v i d e n c e 

a n d find t h a t you c a n n o t p u t a s ide a n y p r e j u d i c e s you m a y h a v e will you p l e a s e i n d i c a t e 

t h a t fact by w r i t i n g a p e r s o n a l n o t e t o t h a t effect a n d g iv ing it to t h e ju ry bail iff on y o u r 

a r r i v a l a t c o u r t t o m o r r o w m o r n i n g . I will t h e n r e v i e w t h e p o s i t i o n . T h a n k you v e r y 

m u c h . " 

12. T h e nex t m o r n i n g the j u d g e received two l e t t e r s from the ju ry . T h e 
first l e t t e r , which was s igned by all the j u r o r s inc luding the j u r o r who had 
sent t he compla in t , s t a t e d t he following: 
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" W e , t h e u n d e r s i g n e d m e m b e r s of t h e j u r y , w i sh to p u t on r e c o r d t o t h e C o u r t o u r 
r e s p o n s e t o y e s t e r d a y ' s n o t e f r o m a j u r o r i m p l y i n g poss ib le r a c i a l b ias . 

1. W e u t t e r l y r e f u t e t h e a l l e g a t i o n . 

2. W e a r e d e e p l y o f f ended by t h e a l l e g a t i o n . 

3 . W e a s s u r e t h e C o u r t t h a t we i n t e n d t o r e a c h a v e r d i c t so le ly a c c o r d i n g to t h e 
e v i d e n c e a n d w i t h o u t r a c i a l b i a s . ' 1 

13. T h e second l e t t e r , which the j u d g e c o m m e n d e d , was w r i t t e n by a 
j u r o r who a p p e a r e d to have t h o u g h t h imsel f to have b e e n t h e one who had 
b e e n m a k i n g the j okes . T h e j u r o r in ques t i on exp la ined at l eng th t h a t he 
migh t have done so, t h a t he was sorry if he had given any offence, t ha t he 
was somebody who had m a n y connec t ions wi th people from e thn ic 
minor i t i e s a n d t h a t he was in no way racial ly b iased. 

14. T h e j u d g e dec ided t h a t he would not d i scha rge t he j u r y and told 
t h e m the following: 

" L a d i e s a n d g e n t l e m e n , t h e e v e n t s of y e s t e r d a y a f t e r n o o n w e r e c l e a r l y d i s t r e s s i n g for 

y o u , b u t I a m s u r e you will s ee a n d r e a l i s e t h a t w h e n a j u d g e r ece ive s a n o t e f rom o n e of 

y o u r n u m b e r r a i s i n g t h o s e so r t of i s s u e s it is t h e j u d g e ' s d u t y to b r i n g it t o t h e a t t e n t i o n 

of t h e w h o l e j u r y . 

W h e t h e r t h e s u g g e s t i o n s w e r e wel l o r i l l - f ounded is not s o m e t h i n g I o r a n y j u d g e c a n 

d e c i d e , n o r is it s o m e t h i n g t h a t c a n be i n v e s t i g a t e d by t h e j u d g e . It w o u l d be a n 

i m p r o p e r ac t iv i ty . I t ook t h e c o u r s e I d id in t h e e x e r c i s e o f m y d i s c r e t i o n a n d I a m so r ry 

you w e r e o f f ended a n d u p s e t . 

H o w e v e r , all twe lve of you h a v e t h i s m o r n i n g u t t e r l y r e f u t e d t h e a l l e g a t i o n , e x p r e s s e d 

y o u r d e e p offence a t it a n d a s s u r e d t h e C o u r t t h a t you i n t e n d to r e a c h a v e r d i c t o r 

v e r d i c t s sole ly a c c o r d i n g to t h e e v i d e n c e a n d w i t h o u t r a c i a l b i a s . O n e of y o u r n u m b e r 

h a s a l s o w r i t t e n at l e n g t h a m o s t c o g e n t a n d b a l a n c e d l e t t e r , a n d it is q u i t e c l e a r t o m e 

t h a t e a c h a n d eve ry o n e of you a r e c o n s c i o u s of t h e o a t h o r a f f i r m a t i o n t h a t you have 

t a k e n a n d a r e du t i fu l l y p r e p a r e d to a b i d e by ." 

15. O n 8 M a r c h 1995 the j u r y found the app l i can t gui l ty , bu t acqu i t t ed 
G.C. , who was also As ian . O n 20 Apri l 1995 the j u d g e imposed on the 
app l ican t a s en t ence of five y e a r s ' i m p r i s o n m e n t . 

16. T h e app l i can t was given leave to appea l aga ins t convict ion. In his 
appea l he ra ised , inter alia, t h e following g round : T h e j u d g e should have 
r e a c t e d to t he j u r o r ' s compla in t by d i smiss ing the j u ry ; in any event , the 
j u r o r who had w r i t t e n the c o m p l a i n t should not have b e e n seg rega ted 
from the o t h e r m e m b e r s of t he j u r y in t h e ear ly s t ages a n d the j u d g e 
should not have disclosed to t h e j u r o r s t he c o n t e n t s of t he compla in t . 

17. O n 1 M a r c h 1996 the C o u r t of Appea l d ismissed the app l ican t ' s 
appea l . As r ega rds the a b o v e - m e n t i o n e d g r o u n d it cons ide red the 
following: T h e cour t had r e g a r d to the l e t t e r s igned by all t he m e m b e r s 
of t he ju ry , and the l e t t e r of t he j u r o r who was p robab ly responsib le for 
t h e r e m a r k s t h a t had given offence, and found t h a t t he t r ia l j u d g e did 
not e r r in r e a c h i n g the conclus ion t h a t t h e r e was no rea l risk of bias. 
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Moreover , the j u d g e was r ight to confront t he j u r y wi th t he p r o b l e m and 
ask t h e m to cons ider it. It was p e r h a p s u n f o r t u n a t e t h a t the j u r o r who had 
w r i t t e n t he compla in t was for a t i m e s e g r e g a t e d from the o t h e r m e m b e r s 
of the ju ry , as this led to his ident i f icat ion. However , it would be 
unrea l i s t i c to suppose t h a t t he j u r y would not have w a n t e d to know who 
the a u t h o r of the compla in t was and the j u d g e dea l t wi th the possibili ty of 
tens ions a m o n g the ju rors perfect ly sensibly in the d i rec t ion he gave to 
t h e m . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

18. T h e applicant compla ined t h a t he was not t r i ed by an i m p a r t i a l 
t r i buna l , c o n t r a r y to Ar t ic le 6 § 1 of the C o n v e n t i o n , which provides : 

" I n t h e d e t e r m i n a t i o n ... of a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d to a 

fair ... h e a r i n g ... by a n ... i m p a r t i a l t r i b u n a l ..." 

19. T h e appl ican t s u b m i t t e d t h a t his case was different from Gregory 
v. the U n i t e d K i n g d o m in which the C o u r t did not find a violat ion of 
Art ic le 6 § 1 of t he Conven t i on ( j udgmen t of 25 F e b r u a r y 1997, Reports of 

Judgments and Decisions 1997-1). T h e o t h e r ju rors k n e w who t h e c o m p l a i n i n g 
j u r o r was . Obviously the l a t t e r was forced to w i t h d r a w his compla in t . T h e 
disclosure of his iden t i ty m u s t have pre jud iced his posi t ion a n d inh ib i ted 
him in t he fu r the r d iscuss ion of the case . Moreover , one j u r o r a d m i t t e d to 
m a k i n g racist r e m a r k s . T h e o t h e r j u r o r abou t w h o m the compla in t had 
been m a d e r e m a i n e d s i lent . T h e s e d e v e l o p m e n t s should have a l e r t e d the 
judge to t he fact t ha t t h e r e was s o m e t h i n g f u n d a m e n t a l l y wrong wi th t he 
j u r y a n d the j u d g e should have d i scha rged t h e m . T h e j u d g e did not r eac t 
in this m a n n e r and , as a resu l t , t h e r e was a violat ion of Art ic le 6 § 1 of t he 
Conven t ion . T h e fact t h a t t he s a m e j u r y a c q u i t t e d G.C. , who was also 
Asian, was i r re levant because t he case aga ins t h im was comple te ly 
different . T h e r e was prac t ica l ly no evidence aga ins t h im . 

20. T h e G o v e r n m e n t s u b m i t t e d t h a t t he facts of the app l i can t ' s case 
were very s imi la r to those in t he G r e g o r y case ci ted above. In bo th cases 
the judge received a no te a l l eg ing racial bias. T h e j u d g e add re s sed the jury 
in acco rdance wi th d o m e s t i c case- law a n d p rac t i ce . Bo th a p p l i c a n t s ' 
appea l s w e r e d i smissed by the C o u r t of Appea l , which appl ied pr inciples 
s imi la r to those u n d e r Art ic le 6 § 1 of the Conven t ion . A l t h o u g h it was not 
express ly s t a t e d , t he app l i can t ' s case a p p e a r e d to be , as in t he Grego ry 
case , one of a l leged objective bias . In bo th cases t h e r e ex is ted a n u m b e r 
of factors such as to d ispel any d o u b t s as to t he impar t i a l i t y of the j u ry . 
T h e j u d g e r ed i r ec t ed t he j u r y in a c lear , de ta i l ed and forceful m a n n e r . 
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T h e r e were no o t h e r sugges t ions of racial c o m m e n t s in the t r ia l . T h e o t h e r 
verdic ts of the j u r y did not show any racia l bias. T h e j u d g e h a d a m p l e t ime 
to eva lua te t he j u r o r s . Moreover , in t he p r e s e n t case t he j u d g e ad journed 
the p roceed ings af ter a d d r e s s i n g the j u r o r s and sought a n d received an 
unequivocal ly positive a s s u r a n c e from t h e m as to t he i r impar t i a l i t y . T h e 
j u d g e also m a d e it abso lu te ly c lear t h a t he would have no c o m p u n c t i o n 
about d i scha rg ing the j u r y a n d ha l t i ng the t r ia l if necessary . Given all t he 
above, the G o v e r n m e n t s u b m i t t e d t h a t t h e r e had been no violation of 
Art ic le 6 § 1 of t he Conven t ion . 

21 . T h e G o v e r n m e n t also s u b m i t t e d t h a t t he C o u r t should not engage 
in specu la t ion as to how the j u r o r s behaved following the ac t ion t a k e n by 
the j u d g e . T h e j u d g e was best p laced to assess w h e t h e r each m e m b e r of 
t h e j u r y would r e t u r n a verdic t solely on the basis of t he evidence. 
Moreover , t he j u d g e ' s a s s e s s m e n t was tho rough ly reviewed by the C o u r t 
of Appea l . Accord ing to the case-law of t he Conven t ion , misgivings on the 
pa r t of t he app l ican t were not e n o u g h to es tab l i sh objective impar t i a l i ty . 
T h e app l i can t ' s fear m u s t be objectively jus t i f ied. T h e fact t h a t t he j u ry 
a c q u i t t e d an Asian co-defendan t was a r e l evan t cons ide ra t ion u n d e r the 
s a m e case-law. 

22. T h e C o u r t recal ls t ha t it is of f u n d a m e n t a l i m p o r t a n c e in a 
d e m o c r a t i c society t h a t t he cou r t s inspi re confidence in t he public and 
above all, as far as c r imina l p roceed ings a r e conce rned , in t he accused. 
T o t h a t end it has cons tan t ly s t ressed t h a t a t r i b u n a l , inc lud ing a ju ry , 
m u s t be i m p a r t i a l from a subjective as well as an objective point of view 
(see t he Grego ry j u d g m e n t c i ted above, p . 308, § 43) . 

23 . T h e C o u r t also recal ls t h a t the p r e s e n t case conce rns c lear and 
precise a l lega t ions t h a t racis t c o m m e n t s h a d b e e n m a d e by ju rors called 
upon to t ry an As ian accused. T h e C o u r t cons iders th is to be a very ser ious 
m a t t e r given t h a t , in today 's m u l t i c u l t u r a l E u r o p e a n societ ies , the 
e rad ica t ion of rac i sm has b e c o m e a c o m m o n pr ior i ty goal for all 
C o n t r a c t i n g S t a t e s (see, inter alia, D e c l a r a t i o n s of t he V i e n n a and 
S t r a s b o u r g S u m m i t s of the Counci l of E u r o p e ) . 

24. T h e C o u r t no tes t h a t t h e a l l ega t ions in ques t i on led the appl icant 
to t he conclus ion t h a t he was t r ied by a racial ly p re jud iced j u ry . The 
app l i can t ' s compla in t is, t he re fo re , t h a t t h e r e was subject ive bias on t he 
p a r t of some j u r o r s . 

25. T h e C o u r t recal ls t h a t the pe rsona l impar t i a l i t y of a j u d g e mus t be 
p r e s u m e d unt i l t h e r e is proof to t he c o n t r a r y (see the P ie rsack v. Be lg ium 
j u d g m e n t of 1 O c t o b e r 1982, Ser ies A no. 53 , pp . 14-15, § 30) . T h e s ame 
holds t r u e in respec t of j u r o r s . 

26. In the c i r c u m s t a n c e s of t he app l i can t ' s case , a m e m b e r of the j u r y 
s u b m i t t e d a no te a l leg ing t h a t two fellow j u r o r s " [had ] been m a k i n g 
openly racist r e m a r k s and j o k e s " a n d s t a t i n g t h a t he feared t h a t " they 
[were] going to convict t he d e f e n d a n t s not on t he evidence bu t because 
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they were As ian" . A n o t h e r j u r o r , be ing confronted wi th these a l l ega t ions , 
accep ted t h a t "he m i g h t have done so" and s t a t e d t h a t "he was sorry if he 
had given any offence". T h e C o u r t , t he re fo re , cons iders t h a t it was 
es tab l i shed t h a t at least one j u r o r h a d m a d e c o m m e n t s t h a t could be 
u n d e r s t o o d as jokes abou t As ians . In the C o u r t ' s view, this does not on its 
own a m o u n t to evidence t h a t the j u r o r in ques t ion was ac tua l ly biased 
aga ins t the app l i can t . Moreover , the C o u r t no tes t h a t it was not possible 
for t he t r ia l j u d g e to ques t i on t he j u r o r s abou t t he t r u e n a t u r e of these 
c o m m e n t s a n d the exact con tex t in which they had been m a d e . It follows 
t h a t it has not been es tab l i shed tha t t he cour t t h a t t r i ed the app l i can t was 
lacking in impar t i a l i t y from a subjective point of view. 

27. Th i s is no t , however , t he e n d of t he C o u r t ' s e x a m i n a t i o n of the 
app l i can t ' s compla in t . T h e C o u r t m u s t also e x a m i n e w h e t h e r t he cour t 
was i m p a r t i a l from an objective point of view, t h a t is, w h e t h e r in the 
c i r c u m s t a n c e s t h e r e were sufficient g u a r a n t e e s to exclude any objectively 
jus t i f ied or l eg i t ima te d o u b t s as to the impar t i a l i t y of the cou r t . A l t h o u g h 
the s t a n d p o i n t of the accused is i m p o r t a n t in th is connec t ion , it c anno t be 
decisive (see the G r e g o r y j u d g m e n t ci ted above, p . 309, § 45) . 

28. T h e G o v e r n m e n t s u b m i t t e d t h a t such g u a r a n t e e s ex is ted . T h e y 
re fe r red in pr inciple to the r ed i r ec t ion of t he j u r y by the judge a n d to the 
unequivocal ly posit ive a s s u r a n c e of impa r t i a l i t y t h a t the j u d g e sought and 
received from the j u r o r s . 

29. As r e g a r d s t he l a t t e r , t he C o u r t recal ls t h a t , t he m o r n i n g af ter the 
submiss ion of t he no te abou t t he racist j okes , all t he j u r o r s s igned a l e t t e r 
to the effect t h a t the a l l ega t ions in ques t i on were un founded . However , 
t he C o u r t cons iders t h a t th is l e t t e r c a n n o t on its own discredi t the 
a l l ega t ions con t a ined in the or ig ina l no t e , for the following reasons . 

First , one of t h e j u r o r s wro te a s e p a r a t e l e t t e r indirect ly a d m i t t i n g tha t 
he had been m a k i n g racist j okes . T h e C o u r t cons iders t h a t this is a m a t t e r 
t h a t c a n n o t be t a k e n lightly since jokes of this n a t u r e , w h e n m a d e by 
j u r o r s in t he con tex t of jud ic ia l p roceed ings , t ake on a different h u e and 
a s s u m e a different significance from jokes m a d e in t he con tex t of a m o r e 
i n t i m a t e a n d informal a t m o s p h e r e . 

Secondly, t he collective l e t t e r was also s igned by the j u r o r who h a d 
s u b m i t t e d t he no te . In the C o u r t ' s view, this in i tself cas ts some doub t on 
t he credibi l i ty of t he l e t t e r . T h e no te , which was the p roduc t of a g e n u i n e , 
s p o n t a n e o u s reac t ion , the hones ty of which has not been ques t i oned , 
expressed fear t h a t the d e f e n d a n t s could be convicted because t h e y w e r e 
Asian. T h e l e t t e r , which ref lected t he c o m m o n posi t ion of a n u m b e r of 
pe r sons wi th not necessar i ly t he s a m e in t e r e s t s in mind , den ied any 
possible racial b ias . T h e two c a n n o t be reconci led a n d the C o u r t 
cons iders the no te more re l iab le . In add i t ion , the C o u r t no tes t h a t the 
juror who h a d s u b m i t t e d the note h a d been t r e a t e d in such a way t h a t it 
had become obvious to t he o t h e r j u r o r s t h a t he was t he one who h a d m a d e 
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the a l lega t ions . It is obvious t h a t this m u s t have c o m p r o m i s e d his posi t ion 
vis-á-vis his fellow j u r o r s . 

Th i rd ly , t he C o u r t cons iders t h a t t he collective l e t t e r does not d iscredi t 
the a l lega t ions con t a ined in t he or ig inal no te because openly a d m i t t i n g to 
r ac i sm is s o m e t h i n g which the ave rage pe r son would have a n a t u r a l 
t endency to avoid. A fortiori, an open admiss ion of r ac i sm c a n n o t be easily 
expec ted from a person i n j u r y service, the l a t t e r be ing genera l ly r ega rded 
an i m p o r t a n t civic du ty . 

Given all t he above, t he C o u r t finds tha t t he collective denia l of t he 
a l l ega t ions con t a ined in t he note could not in i tself provide a sat isfactory 
so lu t ion to the p r o b l e m . 

30. Moreover , in the p r e s e n t case t he C o u r t is not p r e p a r e d to a t t a c h 
very m u c h weight to the j u d g e ' s r ed i rec t ion of the j u ry . T h e C o u r t 
cons iders t h a t , genera l ly speak ing , an a d m o n i t i o n or d i rec t ion by a j u d g e , 
however c lear , de ta i l ed a n d forceful, would not c h a n g e racist views 
overn igh t . A l though in the p r e s e n t case it c a n n o t be a s s u m e d t h a t such 
views w e r e indeed held by one or m o r e j u r o r s , it has b e e n es tab l i shed 
tha t at least one j u r o r had been m a k i n g racist c o m m e n t s . In these 
c i r cums tances , the C o u r t cons iders t h a t the d i rec t ion given by the judge 
to t he j u r y could not dispel t he r ea sonab l e impress ion and fear of a lack of 
impar t i a l i ty , which w e r e based on the or ig inal no te . 

3 1 . As for t he res t , t he C o u r t is not p r e p a r e d to a t t a c h m u c h weight to 
t he fact t h a t the j u d g e had d i rec t con tac t wi th t he j u r o r s e i the r . T h e C o u r t 
has a l r eady no ted tha t , u n d e r d o m e s t i c law, t he j u d g e could not ques t ion 
the j u r o r s on t he a l lega t ions con ta ined in t he no te . Nor can G.C. 's 
a cqu i t t a l be of decisive i m p o r t a n c e , since t h e r e is n o t h i n g to indica te 
t h a t t he two cases w e r e c o m p a r a b l e . Finally, t he fact t h a t the Cour t of 
Appea l re jec ted t he app l i can t ' s appea l apply ing pr inciples tha t 
co r r e sponded to the Conven t i on case- law can offer only l imi ted 
ass i s tance to t he C o u r t in t he p r e s e n t case . 

32. T h e C o u r t , t he re fo re , cons iders tha t the a l lega t ions con ta ined in 
t he no te were capab le of c aus ing the app l ican t and any objective observer 
l eg i t ima t e doub t s as to t he impar t i a l i t y of t he cour t , which n e i t h e r t he 
collective l e t t e r nor t he r ed i r ec t ion of t he j u r y by the j u d g e could have 
dispel led . 

33 . In th is connec t ion , t he C o u r t observes t h a t t he facts of the 
app l i can t ' s case can be d i s t ingu i shed from the Grego ry case c i ted above, 
in which the C o u r t found no violat ion of t he Conven t i on . In the l a t t e r case 
t h e r e was no admiss ion by a j u r o r t h a t he had m a d e racis t c o m m e n t s , in 
t he form of a j oke or o the rwise ; t h e r e was no ind ica t ion as to who had 
m a d e the compla in t and the compla in t was vague a n d imprec i se . 
Moreover , as opposed to the G r e g o r y case, in t he p r e s e n t case the 
app l i can t ' s counsel ins is ted t h r o u g h o u t t he p roceed ings t h a t d i smiss ing 
the j u r y was t he only viable course of ac t ion . 
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34. T h e C o u r t has accep ted t h a t , a l t h o u g h d i s cha rg ing the j u r y m a y not 
always be t he only m e a n s to achieve a fair t r ia l , t h e r e a r e ce r t a in 
c i r c u m s t a n c e s w h e r e this is r e q u i r e d by Art ic le 6 § 1 of t he Conven t i on 
(see the Grego ry j u d g m e n t ci ted above, p. 310, § 48) . In the p r e s e n t case 
t he j u d g e was faced wi th a ser ious a l l ega t ion tha t t he app l i can t r isked 
be ing c o n d e m n e d because of his e t h n i c or igin . Moreover , one of the j u r o r s 
indirect ly a d m i t t e d to m a k i n g racis t c o m m e n t s . Given the i m p o r t a n c e 
a t t a c h e d by all C o n t r a c t i n g S t a t e s to t he need to c o m b a t r ac i sm (see 
p a r a g r a p h 23 above) , the C o u r t cons iders t h a t the j u d g e should have 
r e a c t e d in a m o r e robus t m a n n e r t h a n mere ly seek ing vague a s s u r a n c e s 
t h a t the j u r o r s could set as ide t he i r p re judices and t ry t he case solely on 
the evidence. By failing to do so, t he judge did not provide sufficient 
g u a r a n t e e s to exclude any objectively jus t i f ied or l eg i t ima te d o u b t s as to 
t he impa r t i a l i t y of the cour t . It follows t h a t t he cour t t h a t c o n d e m n e d the 
appl ican t was not i m p a r t i a l from an objective point of view. 

35. T h e r e has , therefore , been a violation of Article 6 § 1 of the Convent ion . 

II. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

36. Ar t ic le 41 of t he Conven t i on provides : 

" I f t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l law of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows on ly 

p a r t i a l r e p a r a t i o n to be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , afford jus t s a t i s f a c t i o n to 

t h e i n j u r e d p a r t y . " 

A . D a m a g e 

37. T h e appl ican t c la imed 458,000 pounds s te r l ing in respec t of the 
e a r n i n g s he lost and the p r o p e r t y he had to sell d u r i n g his i m p r i s o n m e n t . 
H e also cons idered t h a t he should be c o m p e n s a t e d for the fu ture loss of 
e a r n i n g s r e su l t i ng from the d a m a g e to his r e p u t a t i o n caused by his 
convict ion and for his divorce. Finally, he d e m a n d e d c o m p e n s a t i o n for 
t he t h r e e years he spen t in pr i son . 

38. T h e G o v e r n m e n t have not m a d e any c o m m e n t s on the app l i can t ' s 
c la ims . 

39. T h e C o u r t cons iders t h a t no causa l link has b e e n es tab l i shed 
be tween the violat ion found a n d the c l a imed d a m a g e . It the re fore 
d i smisses the c la im. 

B. C o s t s a n d e x p e n s e s 

40. T h e C o u r t no tes t h a t t h e app l ican t has not m a d e any c la im for 
costs a n d expense s . 
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F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by four votes to t h r e e t h a t t h e r e has b e e n a violat ion of Art ic le 6 
§ 1 of the Conven t ion ; 

2. Dismisses u n a n i m o u s l y t he app l i can t ' s c la ims for just sa t isfact ion. 

Done in Engl ish , and notified in wr i t i ng on 9 May 2000, p u r s u a n t to 
Ru le 77 §§ 2 and 3 of t he Ru les of C o u r t . 

In accordance wi th Ar t ic le 45 § 2 of the Conven t ion a n d Rule 74 § 2 of 
the Rules of C o u r t , the following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) par t ly concu r r ing , pa r t ly d i s sen t ing opinion of M r Louca ides ; 
(b) d i s sen t ing opinion of Sir Nicolas B r a t z a j o i n e d by M r C o s t a and 

M r F u h r m a n n . 

S. DOLLÉ J . -P . COSTA 
R e g i s t r a r Pres iden t 

J . -P .C . 
S.D. 
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P A R T L Y C O N C U R R I N G , P A R T L Y D I S S E N T I N G O P I N I O N 

O F J U D G E L O U C A I D E S 

Whi l e I a m in a g r e e m e n t wi th the major i ty t h a t t h e r e has been a 
violat ion of Art ic le 6 § 1 of the Conven t i on in t h a t t he cour t which 
c o n d e m n e d llic applicant was not impar t i a l from an objective point of 
view, I d i sag ree tha t it has not also b e e n es tab l i shed tha t the s a m e cour t 
was lacking in impar t i a l i t y from a subject ive poin t of view. 

I believe tha t t h e r e is sufficient proof in this case to r ebu t t he 
p r e s u m p t i o n tha t t he cour t was impar t i a l . T h i s proof consis ts of t he 
evidence t h a t a t leas t one of t he j u r o r s a d m i t t e d t h a t he was m a k i n g 
openly racis t j okes and c o m m e n t s in respec t of the accused , who was an 
Asian . It is t rue t h a t the j u d g e t r ied to neu t r a l i s e the d a n g e r e m e r g i n g 
from such an incident bu t , as r ightly observed in the decision of the 
major i ty , "an a d m o n i t i o n or d i rec t ion by a j u d g e , however c lear , de ta i l ed 
a n d forceful, would not c h a n g e racis t views o v e r n i g h t " ( p a r a g r a p h 30 of 
t he j u d g m e n t ) . 

I a m convinced t h a t a juror who, in t he con tex t of ca r ry ing out his 
d u t i e s , m a k e s racist jokes or c o m m e n t s in respec t of t he accused canno t 
r easonab ly be i m p a r t i a l as r e g a r d s t he t r ia l of t he l a t t e r . Evident ly such 
a t t i t u d e implies t h a t t h e j u r o r cons iders t he accused an inferior pe r son 
because of his race . As a resu l t of such pre judice t he accused could not 
have received a n i m p a r t i a l t r e a t m e n t by one of t he persons who , t o g e t h e r 
wi th t he o t h e r j u r o r s , c o n d e m n e d h im . C o n s e q u e n t l y t he app l i can t was 
not t r ied by an i m p a r t i a l t r i buna l as r e q u i r e d by Art ic le 6 § 1 of the 
Conven t ion . 
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D I S S E N T I N G O P I N I O N O F J U D G E S i r N i c o l a s B R A T Z A 
J O I N E D B Y J U D G E S C O S T A A N D F U H R M A N N 

I regre t t h a t I a m u n a b l e to ag r ee wi th the major i ty of the C o u r t t ha t 
t h e r e has been a viola t ion of Art ic le 6 § 1 of the Conven t i on in t he p re sen t 
case . 

T h e s t a r t ing-po in t for t he C o u r t ' s e x a m i n a t i o n of t he issues ra ised 
would s e e m to m e to be the case of Grego ry v. t h e U n i t e d Kingdom 
( judgmen t of 25 F e b r u a r y 1997, Reports of Judgments and Decisions 1997-1), 
t he facts of which b e a r a s t rong s imi lar i ty to those in t he p r e s e n t case. As 
h e r e , t he tr ial j u d g e in t he Grego ry case received a note from a j u r o r 
expres s ing conce rn abou t indica t ions of racial p re jud ice in the ju ry ; as 
h e r e , the j u d g e consu l ted counsel on bo th sides before dec id ing not to 
d i scha rge t he j u r y or to conduct an inqui ry into the val idi ty of the 
compla in t , bu t to give the j u r y a fu r the r d i rec t ion r e m i n d i n g t h e m of 
t he i r o a t h or a f f i rmat ion as j u r o r s to b r ing in t r u e verd ic t s accord ing to 
the evidence in the case ; as he re , the app l i can t ' s appea l aga ins t 
convict ion on the g r o u n d s , inter alia, t h a t the t r ia l j u d g e had deal t 
i napp rop r i a t e ly wi th t he s i tua t ion to which the no te had given rise was 
d i smissed by the C o u r t of Appea l , t h a t cour t ho ld ing t h a t the judge had 
h a n d l e d t he m a t t e r sensit ively, sensibly and correct ly. 

T h e C o u r t in t he Grego ry case concluded t h a t t h e r e had been no 
viola t ion of Art ic le 6 § 1, e i t h e r on t he g r o u n d s of ac tua l or subjective 
bias on the p a r t of one or more of the jurors or on t he g r o u n d s of 
objectively jus t i f ied a n d l eg i t ima te d o u b t s as to the impar t i a l i t y of the 
j u ry . 

As to the fo rmer g r o u n d , the C o u r t no ted t h a t it was not d i spu t ed tha t 
t h e r e was no evidence of ac tua l or subjective bias , it be ing accep ted tha t it 
was not possible u n d e r Engl ish law for t he t r ia l j u d g e to ques t ion the 
j u r o r s about the c i r c u m s t a n c e s which gave rise to t he n o t e . T h e C o u r t 
acknowledged t h a t t he rule govern ing the secrecy of j u r y de l ibe ra t ions 
was a 

"... c r u c i a l a n d l e g i t i m a t e f e a t u r e of E n g l i s h t r i a l law w h i c h s e r v e s t o r e i n f o r c e t h e 

j u r y ' s ro le as t h e u l t i m a t e a r b i t e r of fact a n d to g u a r a n t e e o p e n a n d f r ank 

d e l i b e r a t i o n s a m o n g j u r o r s on t h e e v i d e n c e w h i c h t h e y h a v e h e a r d " , ( ibid. , p . 3 0 9 , § 44) 

T h e C o u r t fu r the r no ted t h a t t he j u r y were c o m m i t t e d by the i r oa th or 
a f f i rmat ion to give a t r u e verdict accord ing to the ev idence . 

As to t he a l l ega t ion t h a t t he j u r y were b iased from an objective 
s t a n d p o i n t , t he C o u r t no ted t h a t t he i m m e d i a t e r eac t ion of the tr ial 
j u d g e was not to d ismiss the a l lega t ion o u t r i g h t bu t i n s t ead to t ake the 
view of counsel : as an expe r i enced j u d g e , who had observed the j u r y 
t h r o u g h o u t t he t r ia l , he chose not to d i scha rge t he j u r y or to ask w h e t h e r 
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they were capab le of con t inu ing and r e t u r n i n g a verdict on the evidence 
a lone , bu t r a t h e r to dea l wi th the a l l ega t ion by m e a n s of a f irmly worded 
red i rec t ion to t he jury, in c lear , de ta i l ed and forceful t e r m s . In t he view of 
t he C o u r t , t he m e a n i n g of his words m u s t have been c lear to any j u r o r 
whose conduc t m a y have given rise to t h e a l l ega t ion of racial ove r tones 
and , since t h e r e was no fu r the r sugges t ion of racial c o m m e n t , t he t r ia l 
j u d g e 

"... c o u l d r e a s o n a b l y c o n s i d e r t h a i ... t h e j u r y h a d c o m p l i e d w i t h t h e t e r m s of his 

r e d i r e c t i o n a n d t h a t a n y r isk of p r e j u d i c e h a d b e e n effect ively n e u t r a l i s e d " , ( ibid. , 

p p . 309 -10 , § 47) 

T h e C o u r t cons ide red tha t , in t he se c i r c u m s t a n c e s , no m o r e was 
r e q u i r e d u n d e r Art ic le 6 to dispel any objectively he ld fears and 
misgivings about t he impar t i a l i t y of t he j u r y t h a n was done by the j u d g e : 

" W h i l e t h e g u a r a n t e e of a fa i r t r i a l m a y in c e r t a i n c i r c u m s t a n c e s r e q u i r e a j u d g e to 

d i s c h a r g e a j u r y it m u s t a l s o b e a c k n o w l e d g e d t h a t t h i s m a y not a l w a y s be t h e on ly 

m e a n s to a c h i e v e th i s a i m . In c i r c u m s t a n c e s s u c h a s t h o s e in i s sue , o t h e r s a f e g u a r d s , 

i n c l u d i n g a ca re fu l ly w o r d e d r e d i r e c t i o n to t h e j u r y , m a y be su f f i c ien t . T h e C o u r t 

c o n s i d e r s t h a t it is c o n f i r m e d in t h i s c o n c l u s i o n by t h e v iew t a k e n of t h e j u d g e ' s 

h a n d l i n g of t h e n o t e by t h e j u d g e s on a p p e a l in a p p l i c a t i o n of l ega l p r i n c i p l e s w h i c h 

c o r r e s p o n d e d c lose ly t o i ts o w n c a s e - l a w o n t h e ob jec t ive r e q u i r e m e n t s of i m p a r t i a l i t y 

..." ( ibid. , p . 310 , § 48) 

T h e major i ty of the C o u r t in t he p r e s e n t case have, correc t ly in m y 
view, re jec ted the compla in t t h a t t he j u r y lacked impar t i a l i t y from a 
subject ive s t andpo in t . As in t he G r e g o r y case, it was not possible for t he 
t r ia l j u d g e to inqu i re into t he precise n a t u r e of t he c o m m e n t s m a d e or t he 
exact con tex t in which they h a d b e e n m a d e . Nor is such in fo rma t ion 
avai lable to t he C o u r t . In t he absence of such in format ion , t he fact t h a t a 
j u r o r m a d e c o m m e n t s tha t could be u n d e r s t o o d as jokes abou t Asians 
c a n n o t of i tself a m o u n t to evidence t h a t t he p a r t i c u l a r j u r o r was ac tua l ly 
b iased aga ins t t he app l ican t ; still less can it a m o u n t to evidence-
es tab l i sh ing ac tua l bias on the p a r t of t he j u r y as a whole . 

However , in c o n t r a s t to t he decision of the C o u r t in t he G r e g o r y case , 
the major i ty have conc luded t h a t t he fact t h a t a j u r o r m a d e racist j okes in 
t h e p r e s e n t case gave rise to jus t i f ied a n d l eg i t ima te d o u b t s as to t he 
impa r t i a l i t y of t he t r ia l cour t and t h a t sufficient g u a r a n t e e s did not exist 
to exc lude or dispel these d o u b t s . 

I c a n n o t a g r e e . Whi le I readi ly accept t h a t t he m a k i n g of racial j okes is 
u n a c c e p t a b l e in any c i r c u m s t a n c e s , a n d pa r t i cu la r ly in t he con tex t of a 
j u r y t r ia l , such c o m m e n t s as m a y have been m a d e c a n n o t in my view be 
seen in isolat ion and w i thou t r e g a r d to the s teps s u b s e q u e n t l y t a k e n by the 
t r ia l j u d g e to dispel any risk of bias. 

T h e major i ty of t he C o u r t a t t a c h l i t t le weight to the l e t t e r s igned by 
each m e m b e r of t h e j u r y , or to t he j u d g e ' s red i rec t ion of t he j u r y on two 
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occasions or to the fact t h a t the j u d g e had di rec t con tac t wi th t he 
m e m b e r s of t he j u r y a n d t hus was a rguab ly in a b e t t e r posi t ion to assess 
wha t m e a s u r e s were cal led for. 

I do not s h a r e th is view. T h e collective l e t t e r was w r i t t e n in response to 
a n express r e m i n d e r to the j u r y of the i r o a t h or a f f i rmat ion as j u r o r s a n d 
to t he ins t ruc t ions by the t r ia l j u d g e t h a t they were to ind ica te if, af ter 
ref lect ion, they felt they were u n a b l e to try the case solely on the 
evidence or to pu t aside any pre judices they migh t have. T h e le t te r 
con t a ined a n explicit a s su rance t h a t t he j u r y i n t e n d e d to r each a verdict 
solely accord ing to the evidence and wi thou t racial b ias , t hus r e spond ing 
bo th to the fears and concerns expressed in t he no te and to t he j u d g e ' s 
a d m o n i t i o n . 

Unl ike t he major i ty , I find no incons is tency be tween the no te a n d the 
l e t t e r . Nor can I accept t h a t t he rel iabi l i ty or credibi l i ty of t he l e t t e r is 
u n d e r m i n e d by t h e fact t h a t it was s igned by the j u r o r who h a d w r i t t e n 
t h e n o t e . T h e r e is no evidence to sugges t t h a t t he fact t h a t his ident i ty 
m u s t have b e e n known to t he o t h e r j u r o r s migh t have c o m p r o m i s e d his 
posi t ion or subjec ted h im to p r e s s u r e to d rop his a l l ega t ions . His s igning 
of t he l e t t e r s eems to me to be a t least equal ly cons i s ten t wi th his 
a c k n o w l e d g m e n t t h a t his fears a n d concerns t h a t c e r t a i n j u r o r s would 
r each a verdic t on a racial basis were dispel led. T h a t th is was t he t rue 
posi t ion seems to m e to be b o r n e out by t he fact t h a t the j u r y acqu i t t ed 
one of the app l i can t ' s co -defendan t s , a m a t t e r to which I, like t he C o u r t of 
Appea l , a t t a c h some , if not decisive, i m p o r t a n c e . 

Again , unl ike t he major i ty of the C o u r t , I place cons ide rab le weight on 
t h e fact t ha t a highly expe r i enced t r ia l j u d g e , hav ing p res ided over t he 
t r ia l for several days and hav ing b e e n able to observe the j u r o r s as t he 
t r ia l p rog re s sed , cons ide red t h a t it was i n a p p r o p r i a t e to d i scha rge t he 
j u r y i m m e d i a t e l y on receiving the note bu t chose r a t h e r to resolve t he 
m a t t e r by giving a firm d i rec t ion a n d a d m o n i t i o n to the j u ry . I a t t a c h 
we igh t , also, to the fact t h a t hav ing reviewed the posi t ion, as he indica ted 
he would, in the l ight of t he collective l e t t e r a n d s e p a r a t e l e t t e r from one 
j u r o r , he took the view t h a t the case could be safely left to t he j u r y wi thout 
any d a n g e r of bias caus ing injustice to the d e f e n d a n t s - a view which was 
fully endor sed by the C o u r t of Appea l . 

T h e major i ty of the C o u r t , whi le acknowledg ing t h a t t he i r conclusion is 
a t va r i ance wi th t h a t of the C o u r t in t he Grego ry case , seek to d is t inguish 
t he two cases on t he i r facts . Two such g rounds of d is t inc t ion a re 
sugges t ed . In t he first p lace, it is po in ted out t h a t t h e c o m p l a i n t of bias 
in the G r e g o r y case was vague a n d imprec ise while , in the p r e s e n t case, 
t h e r e was an admiss ion by a j u r o r t h a t he migh t have m a d e racis t j okes . 
Whi le this is t r u e , it is not to m y m i n d a m a t e r i a l po in t of d i s t inc t ion , t he 
i m p o r t a n t q u e s t i o n in each case be ing w h e t h e r sufficient s teps were t aken 
to dispel any objectively jus t i f ied fears t h a t a verdic t would be r eached on 
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g r o u n d s of racial pre judice . Secondly, it is said t h a t in the p r e s e n t case , 
unl ike in Gregory , t h e app l i can t ' s counsel insis ted t h r o u g h o u t the 
p roceed ings t h a t t he d i scha rge of the j u r y was the only p r o p e r course . I 
do not find this point compel l ing e i the r . It was cer ta in ly t he recol lect ion 
of defence counsel in the G r e g o r y case t h a t he had asked the j u d g e to 
d i scha rge t he j u ry . M o r e i m p o r t a n t l y , the fact t h a t t he t r ia l j u d g e , having 
consu l t ed counse l for all pa r t i e s , did not accept t he view of t he defence bu t 
chose a different course does not m e a n t h a t a fair t r ia l was not 
g u a r a n t e e d . As the C o u r t no ted in its G r e g o r y j u d g m e n t , s a feguards 
o t h e r t h a n the d i scha rge of a j u r y , inc lud ing a carefully worded 
red i rec t ion to the j u r y , may be sufficient. In my view, it was sufficient in 
t he p r e s e n t case . 

In conclus ion, I fully endorse t he i m p o r t a n c e to be a t t a c h e d to the need 
to comba t rac i sm. W h a t I c a n n o t accept is t h a t this cons ide ra t ion should 
have caused the t r ia l j u d g e in t he p re sen t case to have r e a c t e d "in a m o r e 
robus t m a n n e r " or t h a t only the d i scha rge of t he jury could have satisfied 
t h e r e q u i r e m e n t s of Art icle 6 § 1. 
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SOMMAIRE1 

Tribunal impartial - remarques racistes de la part d'un juré 

Article 6 § 1 

Tribunal impartial - Procédure pénale - Présomption d'impartialité subjective de la part de 
jurés - Remarques racistes de la part d'un juré - Doutes légitimes quant à l'impartialité d'un 
juré - Caractère suffisant des instructions du juge au jury 

* * 

Le requérant, d'origine asiatique, passa en jugement devant une Crown Court 
composée d'un juge et d'un jury pour entente frauduleuse. Dans une lettre qu'il 
remit à l'huissier du tribunal, l'un des jurés se plaignait de remarques et 
plaisanteries racistes émises par d'autres jurés. Le juge informa tous les jurés de 
l'allégation et, après leur avoir rappelé la teneur de leur serment, leur demanda de 
réfléchir en conscience et de lui remettre le lendemain une note indiquant, si tel 
était le cas, qu'ils n'étaient pas en mesure de laisser leurs préjugés raciaux de côté. 
Le lendemain, le juge reçut deux lettres. Dans la première, signée par tous les 
jurés, y compris celui qui avait émis la plainte, le jury réfutait l'allégation et 
donnait au tribunal l'assurance qu'il avait l'intention de rendre un verdict sur la 
seule base des preuves et sans préjugé racial. Dans la seconde lettre, l'un des jurés 
reconnaissait qu'il se pouvait qu'il ait fait de telles plaisanteries, mais il présentait 
ses excuses et expliquait qu'il avait de nombreuses connaissances parmi les 
minorités ethniques et ne nourrissait en aucune façon de préjugés raciaux. Au vu 
de ces lettres, le juge décida de ne pas congédier le jury. Celui-ci déclara le 
requérant coupable mais acquitta un coaccusé, lui aussi asiatique. La Cour 
d'appel rejeta le recours du requérant. 

Article () S 1 : le principe selon lequel l'impartialité personnelle d'un juge se 
présume jusqu'à preuve du contraire vaut aussi pour les jurés. En l'espèce, il est 
établi que l'un des jurés au moins a formulé des remarques pouvant être comprises 
comme des plaisanteries au sujet des Asiatiques. Toutefois, cela ne prouve pas que 
le juré nourrissait un réel préjugé à l'encontre du requérant. De plus, le juge du 
fond n'avait pas pu interroger les jurés au sujet de la véritable nature de ces 
remarques et du contexte exact dans lequel elles avaient été prononcées. Il 
s'ensuit qu'il n'a pas été établi cpie le tribunal manquait d'impartialité d'un point 
de vue subjectif. S'agissant de l'impartialité objective, c'est-à-dire la question de 
savoir s'il y avait des garanties suffisantes excluant tout doute objectivement 
justifié ou légitime quant à l'impartialité du tribunal, la lettre dans laquelle les 
jurés réfutaient l'allégation contenue dans la note initiale ne saurait par elle-
même discréditer cette allégation. Premièrement, l'un des jurés admettait 

1. R é d i g e p a r le g re f f e , il ne lie p a s la C o u r . 
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indirectement avoir proféré des plaisanteries racistes, ce qui revêt une 
signification particulière dans le cadre d'une procédure judiciaire. 
Deuxièmement, le fait que la lettre collective ait été signée par le juré qui s'était 
plaint jetait des doutes sur la crédibilité de la le t t re ; la note initiale, fruit d'une 
réaction sincère et spontanée, devait passer pour la plus fiable. Le fait que 
l'identité du juré ait été révélée a dû compromettre sa position à l'égard des 
autres jurés. Troisièmement, la lettre collective n'a en rien affaibli les allégations 
contenues dans la note initiale, car on ne saurait at tendre d'un juré un aveu public 
de racisme. En conséquence, le démenti collectif ne saurait en soi fournir une 
solution satisfaisante. De plus, on ne saurait accorder un grand poids aux 
nouvelles instructions données par le juge au jury car, d'une manière générale, 
des avertissements ou instructions prononcés par un juge, aussi clairs, détaillés et 
convaincants soient-ils, ne peuvent modifier des opinions racistes du jour au 
lendemain. Dans ces conditions, ces instructions ne pouvaient dissiper 
l'impression et la crainte raisonnable d'un défaut d'impartialité. En ne réagissant 
pas de manière plus énergique, le juge ne s'est pas entouré de garanties suffisantes 
pour exclure tous cloutes légitimes ou objectivement justifiés quant à l 'impartialité 
du tribunal. 

Conclusion : violation (quatre voix contre trois). 

Jurisprudence citée par la Cour 

Piersack c. Belgique, arrêt du 1" octobre 1982, série A n" 53 
Gregory c. Royaume-Uni, arrêt du 25 février 1997, Recueil des arrêts et décisions 1997-1 
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La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t e n u n e c h a m b r e composée de : 

M. J . - P . COSTA,président, 

Sir Nicolas BRATZA, 

M M . L. LOUCAIDES, 

P. KÛRIS, 

W . FUHRjMANN, 

M , n r H .S . GRÈVE, 

M. K . TRAJAjMfK, 

et de M " " S. Doi.i.É, grejjière de section, 

A p r è s en avoir dé l ibé ré en c h a m b r e du consei l les 29 juin 1999, 28 m a r s 

et 6 avril 2000, 

R e n d l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine d e l 'affaire se t rouve u n e r e q u ê t e (n" 34129/96) d i r igée 

con t re le R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l ande du Nord et dont 

un r e s so r t i s san t de cet E t a t , M. Kudl ip S. S a n d e r («le r e q u é r a n t » ) , avait 

saisi la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la 

C o m m i s s i o n » ) le 22 juillet 1996 en ve r tu de l 'ancien ar t ic le 25 de la 

Conven t ion de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 

f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é p a r M1' G. H e n s o n , avocat au b a r r e a u 

de L o n d r e s . Le g o u v e r n e m e n t b r i t a n n i q u e («le G o u v e r n e m e n t » ) est 

r e p r é s e n t é p a r son a g e n t , M""' S. Lang r i sh , du m i n i s t è r e des Affaires 

é t r a n g è r e s et d u C o m m o n w e a l t h . 

3. Le r e q u é r a n t a l légua i t qu ' i l n 'ava i t pas é t é e n t e n d u p a r un t r i buna l 

impa r t i a l ca r le j u r y a u r a i t nou r r i des p ré jugés rac i s tes . 

4. La r e q u ê t e a é t é t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e en v igueur du Protocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 du 

Protocole n" 11). 

5. La r e q u ê t e a é t é a t t r i b u é e à la t ro i s i ème sect ion d e la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . 

6. P a r u n e décis ion du 29 j u i n 1999, la c h a m b r e a déc la ré la r e q u ê t e en 

pa r t i e r ecevab le 1 . 

7. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé des 

observa t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

1. Note du greffe : la d é c i s i o n d e la C o u r est d i s p o n i b l e a u gre f fe . 
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E N F A I T 

LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. En m a r s 1995, le r e q u é r a n t , un As i a t i que , pas sa en j u g e m e n t avec 

J . B . et G .C. devan t la Crown Court de B i r m i n g h a m , composée d ' un j u g e et 

d 'un ju ry , p o u r e n t e n t e f r audu leuse . 

9. Après la pla idoir ie de la défense , le j u g e c o m m e n ç a son r é s u m é , 

qu' i l avai t p r e s q u e t e r m i n é le vendred i soir au m o m e n t de lever 

l ' aud ience . 

10. Le lundi m a t i n , l 'un des j u r é s r emi t à l 'huiss ier à son a r r ivée au 

t r i buna l u n e enve loppe c o n t e n a n t la p la in te su ivan te : 

«J'ai décidé que j e ne pouvais garder le silence plus longtemps. Au cours du procès, 
j'ai pendant un temps eu l'impression cpie les autres jurés ne prenaient pas leur tâche au 
sérieux. Deux d'entre eux au moins ont fait des remarques et plaisanteries ouvertement 
racistes et, je le crains, vont condamner les défendeurs non pas en se fondant sur les 
preuves mais parce que ces derniers sont asiatiques. J e redoute donc que le verdict 
rendu ne soit pas équitable. Pourriez-yous m'indiquer ce que je peux faire dans cette 
situation.» 

11. Le j u r é ayant réd igé la p la in te fut pr ié de ne pas se j o i n d r e aux 

a u t r e s j u r é s . Le j u g e pa r l a d e la p l a in t e avec les avocats en c h a m b r e du 

conseil puis a journa la discussion et é c o u t a les a r g u m e n t s en aud ience 

pub l ique . La défense d e m a n d a au j u g e de congéd ie r le j u r y au mot i f qu ' i l 

y avai t u n réel d a n g e r de pa r t i pr i s . Le j u g e déc ida toutefois de r a p p e l e r le 

j u r y d a n s le p r é t o i r e ; le j u r é a u t e u r de la p l a in t e rejoignit a lors les a u t r e s . 

Le j u g e leur fit l ec ture du t ex t e de la p la in te et leur d é c l a r a : 

«Mesdames et messieurs les jurés, j ' a i reçu ce matin une note de l'un de vous dans 

laquelle cette personne se déclare extrêmement préoccupée par le fait que certains 

jurés ne prennent pas leur tâche au sérieux et font des remarques et plaisanteries 

ouvertement racistes au sujet des Asiatiques, et risquent de rendre leur verdict non 

pas sur la base des preuves mais en fonction de préjugés raciaux. 

Je ne suis pas en mesure de mener une enquête au sujet de la validité de ces 

arguments cl n'ai d'ailleurs pas l'intention de procéder ainsi. Cette affaire a coûté 

beaucoup d'argent et je ne tiens pas à l ' interrompre en ce moment ; toutefois, je 

n'aurai aucun scrupule à prendre cette mesure si la situation l'exige. 

En acceptant d'être jure , vous avez prêté le serment ou promis de rendre un verdict 
loyal fondé sur les preuves. Il s'agit d'un engagement solennel cl contraignant qui dit 
bien ce qu'il veut dire. 

Je vais maintenant lever l'audience et vous demande à chacun de réfléchir en 
conscience; si vous estimez que vous n'êtes pas en mesure de vous prononcer en cette 
affaire sur la seule base des preuves et que vous ne pouvez laisser vos préjuges de côté, 
veuillez met t re cela par écrit dans une note personnelle que vous donnerez à l'huissier 
demain matin à votre arrivée au tribunal. Je reconsidérerai alors la situation. Je vous 
remercie. » 
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12. Le l e n d e m a i n m a t i n , le j u g e reçut deux l e t t r e s du j u r y . La 

p r e m i è r e , s ignée pa r tous les j u r e s y compr i s celui qui avai t émis la 

p l a in t e , c o n t e n a i t la d é c l a r a t i o n s u i v a n t e : 

« N o u s , les j u r é s s o u s s i g n é s , s o u h a i t o n s q u e le t r i b u n a l e n r e g i s t r e n o t r e r é p o n s e à la 

n o t e d a t a n t d ' h i e r é m a n a n t d ' u n j u r é et f a i s an t é t a t d ' u n r i s q u e de p r é j u g é r a c i a l . 

1. N o u s r é f u t o n s c a t é g o r i q u e m e n t c e t t e a l l é g a t i o n . 

2. N o u s s o m m e s p r o f o n d é m e n t o f fensés p a r c e t t e a l l é g a t i o n . 

3. N o u s d o n n o n s a u t r i b u n a l n o t r e a s s u r a n c e q u e n o u s a v o n s l ' i n t e n t i o n d e r e n d r e u n 

v e r d i c t s u r la s e u l e b a s e d e s p r e u v e s e t s a n s p r é j u g é r ac i a l . » 

13. La seconde l e t t r e , d i s t inguée pa r le j u g e , é ta i t r éd igée p a r un j u r é 

qui se cons idéra i t a p p a r e m m e n t c o m m e l ' a u t e u r des p l a i san te r i e s . C e 

j u r é expl iqua i t l o n g u e m e n t qu ' i l se pouvai t qu ' i l a i t fait de (elles 

p l a i san te r i e s , qu ' i l r e g r e t t a i t d 'avoir é té offensant et qu ' i l é ta i t 

q u e l q u ' u n qu i avai t de n o m b r e u s e s conna i s sances p a r m i les mino r i t é s 

e t h n i q u e s et ne nour r i s sa i t en a u c u n e façon de pré jugés rac iaux . 

14. Le j u g e déc ida de ne pas congéd ie r le j u r y et déc l a r a à celui-ci : 

« M e s d a m e s e t m e s s i e u r s les j u r é s , les é v é n e m e n t s d ' h i e r a p r è s - m i d i v o u s o n t à 

l ' é v i d e n c e p l o n g é s d a n s le d é s a r r o i , m a i s j e s u i s c e r t a i n q u e v o u s v o u s r e n d r e z c o m p t e 

q u e , lorsqu'un j uge reço i t d ' u n j u r é u n e n o t e q u i soulève ce g e n r e d e q u e s t i o n , il est d e 

son d e v o i r d e la p o r t e r à l ' a t t e n t i o n d e l ' e n s e m b l e d e s j u r é s . 

Q u a n t à s avo i r si les a l l é g a t i o n s é t a i e n t b i e n o u m a l f o n d é e s , il n e m ' a p p a r t i e n t p a s de 

t r a n c h e r c e t t e q u e s t i o n , p a s p lus q u ' à a u c u n a u t r e j u g e , n i d ' e n q u ê t e r à ce s u j e t . C e l a 

s e r a i t d é p l a c é . J ' a i ag i c o m m e j e l 'ai fait d a n s l ' exe rc i ce d e m o n p o u v o i r d i s c r é t i o n n a i r e , 

e t j e r e g r e t t e q u e v o u s v o u s soyiez s e n t i s o f fensés e t t r o u b l é s . 

T o u t e f o i s , ce m a t i n , v o u s a v e z t o u s les d o u z e f e r m e m e n t r é f u t é l ' a l l é g a t i o n e n c a u s e , 

d é c l a r é q u ' e l l e v o u s ava i t p r o f o n d é m e n t o f fensés et a s s u r é au t r i b u n a l q u e v o u s av iez 

l ' i n t e n t i o n de r e n d r e v o t r e v e r d i c t en vous f o n d a n t u n i c p i e m e n t s u r les é l é m e n t s d e 

p r e u v e et s a n s p r é j u d i c e r ac i a l . L ' u n d ' e n t r e v o u s a aus s i éc r i t u n e l e t t r e t o u t à fait 

c o n v a i n c a n t e et é q u i l i b r é e ; il m ' a p p a r a î t d o n c c l a i r e m e n t q u e c h a c u n d ' e n t r e vous es t 

c o n s c i e n t d u s e r m e n t q u ' i l a p r ê t é ou d e la p r o m e s s e q u ' i l a f a i t e e t q u e v o u s ê t e s p r ê t s à 

en r e s p e c t e r s c r u p u l e u s e m e n t les t e r m e s . » 

15. Le 8 m a r s 1995, le j u r y r econnu t le r e q u é r a n t coupab le mais 

a c q u i t t a G.C. , lui auss i a s i a t i q u e . Le 20 avril 1995, le j u g e p rononça à 

l ' égard du r e q u é r a n t une peine de cinq a n s d ' e m p r i s o n n e m e n t . 

16. Le r e q u é r a n t r eçu t l ' au to r i sa t ion de faire appel de sa 

c o n d a m n a t i o n . D a n s son recours , il souleva n o t a m m e n t le moyen 

s u i v a n t : le j u g e a u r a i t dû congéd i e r le j u r y a p r è s avoir reçu la p la in te d u 

j u r é . En tou t é t a t de cause , le j u r é a u t e u r de la p la in te n ' a u r a i t pas dû ê t r e 

s épa ré des a u t r e s m e m b r e s du jury pour c o m m e n c e r et le juge n ' au ra i t pas 

dû d ivu lguer aux j u r é s la t e n e u r de la p l a in t e . 

17. Le 1 e r m a r s 1996, la C o u r d ' appe l d é b o u t a le r e q u é r a n t . P o u r ce qu i 

est du moyen p réc i t é , p r e n a n t en c o m p t e la l e t t r e s ignée pa r tous les j u r é s 

ainsi q u e celle du j u r é qu i é ta i t p r o b a b l e m e n t l ' a u t e u r des r e m a r q u e s 
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of fensan tes , elle conclut q u e le j u g e du fond n 'avai t pas commis d ' e r r e u r 

en e s t i m a n t qu ' i l n'y avait pas de r i sque réel de pa r t i pr i s . De plus, le j u g e 

avai t eu ra ison de p o r t e r le p r o b l è m e devan t le j u r y et d e lui d e m a n d e r d'y 

réfléchir . Il é ta i t p e u t - ê t r e r e g r e t t a b l e q u e le j u r é a u t e u r de la p la in te ait 

é t é un t e m p s mis à l 'écart des a u t r e s , ca r cela avai t condui t à l ' identif ier . 

Toutefo is , il ne sera i t pas réa l i s te de suppose r q u e le j u r y n ' a i t pas voulu 

c o n n a î t r e l ' iden t i t é de l ' a u t e u r de la p la in te e t , d a n s ses i n s t ruc t ions au 

ju ry , le j u g e a t r a i t é de m a n i è r e tou t à fait sensée l ' éven tua l i t é de 

t ens ions e n t r e les j u r é s . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

18. Le r e q u é r a n t se p la in t de ne pas avoir é t é j u g e pa r un t r i buna l 

i m p a r t i a l , au m é p r i s de l 'ar t icle 6 § 1 de la C o n v e n t i o n , lequel dispose en 

ses passages p e r t i n e n t s : 

« T o u t e p e r s o n n e a d r o i t à ce q u e s a c a u s e soit e n t e n d u e é q u i t a b l e m e n t (...) p a r u n 

t r i b u n a l (...) i m p a r t i a l (...) q u i d é c i d e r a (...) d u b i e n - f o n d é d e t o u t e a c c u s a t i o n e n 

m a t i è r e p é n a l e d i r i g é e c o n t r e e l l e . (...) » 

19. Le r e q u é r a n t fait valoir q u e son affaire se d i s t i ngue de l 'affaire 

G r e g o r y c. R o y a u m e - U n i , où la C o u r a conclu à la non-violat ion d e 

l 'ar t icle 6 § 1 de la Conven t ion ( a r r ê t du 25 février 1997, Recueil des 

arrêts et décisions 1997-1). En effet, les j u r é s sava ien t lequel d ' e n t r e eux 

avait émis la p l a i n t e ; celui-ci avai t à l 'évidence é té c o n t r a i n t de la 

r e t i r e r . La d ivulgat ion de son i den t i t é avai t d û le m e t t r e d a n s u n e 

s i tua t ion difficile et le g ê n e r d a n s la sui te des dé l i bé ra t i ons . De plus , 

l 'un des j u r é s avait r econnu avoir proféré des r e m a r q u e s rac is tes , 

t and i s q u e l ' au t r e j u r é don t il é ta i t q u e s t i o n d a n s la p l a i n t e avait g a r d é 

le s i lence. Ces é l é m e n t s a u r a i e n t dû faire c o m p r e n d r e au j u g e qu' i l y 

avait v r a i m e n t q u e l q u e chose qui n 'a l la i t pas avec le j u r y et il a u r a i t dû 

le congéd ie r . O r le j u g e n ' a pas pris ce t t e m e s u r e , ra ison pour laquel le il 

y a u r a i t v iola t ion de l 'ar t icle 6 § 1 de la Conven t i on . Le fait q u e le m ê m e 

j u r y ait a c q u i t t é G.C. , a s i a t i que lui auss i , n 'es t pas p e r t i n e n t , car le cas 

de ce d e r n i e r é t a i t d ' une tou t a u t r e n a t u r e : il n 'y avai t p r a t i q u e m e n t 

pas de p reuve à c h a r g e . 

20. Le G o u v e r n e m e n t cons idère pour sa pa r t q u e les c i rcons tances de 

l 'espèce sont t r è s s imi la i res à celles de l 'affaire Grego ry p réc i t ée . D a n s les 

deux cas , le j u g e a reçu une no te c o n t e n a n t des a l léga t ions de pré jugés 

r ac iaux . Le j u g e s'est ad re s sé au j u r y en su ivan t la j u r i s p r u d e n c e et la 

p r a t i q u e i n t e r n e s . Les recours formés pa r les r e q u é r a n t s ont é té d a n s les 

deux cas re je tés p a r la C o u r d ' appe l , en appl ica t ion de pr inc ipes s imi la i res 
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à ceux énoncés à l 'ar t icle 6 § 1 de la Conven t ion . Sans q u e cela ait é té 

e x p r e s s é m e n t ind iqué , il a p p a r a î t q u e l 'espèce, c o m m e l 'affaire Gregory , 

po r t e sur u n e a l léga t ion de pré jugé objectif. D a n s les d e u x affaires, un 

ce r t a in n o m b r e de fac teurs é t a i en t de n a t u r e à d iss iper tou t d o u t e q u a n t à 

l ' impar t i a l i t é du ju ry . Le j u g e d o n n a à ce d e r n i e r de nouvel les ins t ruc t ions 

de m a n i è r e c la i re , dé ta i l l ée et é n e r g i q u e . Il n 'y eu t p lus ensu i t e au cours du 

procès d 'a l lus ions à des r e m a r q u e s rac is tes . Les a u t r e s verdic ts p rononcés 

par le j u r y ne t r ah i s sa i en t a u c u n pré jugé racial et le j u g e a eu a m p l e m e n t le 

t e m p s d ' a p p r é c i e r les j u r é s . De plus, en l 'espèce, le j u g e a jou rna l ' audience 

ap rès s ' ê t re ad res sé aux j u r é s pour l eur d e m a n d e r de lui d o n n e r l ' a s surance 

absolue de leur i m p a r t i a l i t é , ce qu ' i l s f i rent . Le j u g e déc la ra aussi de 

m a n i è r e tou t à fait claire qu' i l n ' a u r a i t pas le m o i n d r e sc rupu le à congédier 

le j u r y et i n t e r r o m p r e le procès si cela se révélai t nécessa i re . D a n s ces 

condi t ions , le G o u v e r n e m e n t sou t i en t qu ' i l n'y a pas eu violat ion de 

l 'ar t icle 6 § 1 de la Conven t ion . 

21 . Le G o u v e r n e m e n t fait auss i valoir q u e la C o u r ne devra i t pas se 

p e r d r e en conjec tures q u a n t au c o m p o r t e m e n t des j u r é s à la sui te de la 

décision du j u g e . Celui-ci é ta i t le m i e u x placé pour éva luer si c h a c u n des 

jurés r e n d r a i t son verdic t sur la seule base des p reuves . De plus , la 

C o u r d ' appe l a s o i g n e u s e m e n t r é e x a m i n é l ' appréc ia t ion du j u g e . 

C o n f o r m é m e n t à la j u r i s p r u d e n c e d e la C o n v e n t i o n , des soupçons de la 

par t d u r e q u é r a n t ne suffisent pas à é t ab l i r qu ' i l y a eu i m p a r t i a l i t é 

object ive. Il au ra i t fallu pour cela q u e les c r a i n t e s d u r e q u é r a n t a i en t u n e 

jus t i f i ca t ion object ive. Le fait q u e le j u r y ait a c q u i t t é un codéfendeur 

a s i a t i que cons t i t ue ra i t , en ver tu de c e t t e m ê m e j u r i s p r u d e n c e , une 

cons idé ra t ion p e r t i n e n t e . 

22. La C o u r rappel le l ' impor t ance f o n d a m e n t a l e qu' i l y a à ce que les 

t r i b u n a u x d ' u n e société d é m o c r a t i q u e insp i ren t confiance aux 

jus t i c i ab les , à c o m m e n c e r , au péna l , pa r les p r évenus . A cet effet, elle a 

soul igné à m a i n t e s repr i ses q u ' u n t r i b u n a l , y compr i s u n j u r y , doit ê t re 

i m p a r t i a l , t a n t du point de vue subject i f que du point de vue objectif 

( a r rê t G r e g o r y p réc i t é , p . 308, § 43) . 

23 . La C o u r rappe l le é g a l e m e n t q u ' o n t é té fo rmulées en l 'espèce des 

a l l éga t ions claires et préc ises selon lesquel les des j u r é s appe lés à j u g e r u n 

accusé a s i a t i que a u r a i e n t proféré d e s r e m a r q u e s rac is tes . La C o u r 

cons idère qu ' i l s 'agit d ' une ques t ion t r è s grave é t a n t d o n n é q u e , dans les 

sociétés mu l t i cu l tu re l l e s de l 'Europe d ' au jou rd ' hu i , l ' é r ad ica t ion du 

r ac i sme est devenue un objectif p r io r i t a i r e pour tous les E t a t s 

c o n t r a c t a n t s (voir n o t a m m e n t les d é c l a r a t i o n s a d o p t é e s à l ' issue des 

s o m m e t s du Conse i l de l 'Europe de V ienne et S t r a s b o u r g ) . 

24. La C o u r c o n s t a t e que les a l l éga t ions en ques t i on ont condui t le 

r e q u é r a n t à conc lure qu ' i l é ta i t j u g é p a r un j u r y nou r r i s s an t des 

p réven t ions rac ia les . Le r e q u é r a n t se p la in t donc d ' u n pré jugé subjectif 

de la p a r t de ce r t a in s j u r é s . 
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25. La C o u r rappe l le q u e l ' impar t i a l i t é pe r sonne l l e d ' un j u g e se 

p r é s u m e j u s q u ' à p reuve du con t r a i r e ( a r r ê t P ie rsack c. Belg ique du 

1™ oc tobre 1982, série A n" 53 , pp. 14-15, § 30) . La m ê m e chose vaut pour 

les j u r é s . 

26. En l 'espèce, un m e m b r e du j u r y a soumis une no te où il a l légua i t 

q u e d e u x j u r é s « [ava ien t ] fait des r e m a r q u e s et p l a i s an t e r i e s 

o u v e r t e m e n t r ac i s t e s» et déc la ra i t c r a i n d r e qu ' i ls ne « c o n d a m n e [nt] 

les d é f e n d e u r s non pas en se fondant sur les p reuves mais pa r ce q u e 

ces d e r n i e r s [ é t a i en t ] a s i a t i q u e s » . Conf ron té à ces a l léga t ions , un juré 

a d m i t qu ' i l «se pouvai t qu ' i l a i t fait de te l les p l a i s a n t e r i e s » et «qu ' i l 

r e g r e t t a i t d 'avoir é té o f fensan t» . La C o u r cons idère donc c o m m e établ i 

q u e l 'un des j u r é s au moins a fo rmulé des r e m a r q u e s pouvan t ê t r e 

compr i ses c o m m e des p l a i s an te r i e s au sujet des As ia t iques . A son avis, 

cela en soi ne prouve pas q u e le j u r é en ques t i on nourr i ssa i t un réel 

p ré jugé à l ' encon t re du r e q u é r a n t . De plus , la C o u r relève q u e le j u g e 

du fond n 'avai t pas la possibil i té d ' i n t e r r o g e r les j u r é s au sujet de la 

vé r i t ab le n a t u r e d e ces r e m a r q u e s et d u c o n t e x t e exact d a n s lequel 

elles ava ien t é té p rononcées . Il s ' ensui t qu ' i l n ' a pas é té é tab l i q u e le 

t r i buna l ayant jugé le r e q u é r a n t m a n q u a i t d ' i m p a r t i a l i t é d 'un point de 

vue subjectif. 

27. La C o u r n ' e n a pas pour a u t a n t t e r m i n é son e x a m e n du grief du 

r e q u é r a n t . Elle doit é g a l e m e n t r e c h e r c h e r si le t r i b u n a l é ta i t i m p a r t i a l 

d 'un point de vue objectif, c 'es t -à-di re si, d a n s les c i r cons tances , il y avait 

des g a r a n t i e s suff isantes exc luan t tout cloute ob jec t ivement justifié ou 

lég i t ime q u a n t à l ' impar t i a l i t é du t r i buna l . Si le point de vue de l 'accusé 

e n t r e à cet égard en ligne de c o m p t e , il ne joue pas un rôle décisif ( a r r ê t 

Grcgo ry p réc i t é , p . 309, § 45) . 

28. Le G o u v e r n e m e n t fait valoir q u e de te l les g a r a n t i e s ex i s ta ien t . Il 

m e n t i o n n e les nouvel les ins t ruc t ions d o n n é e s p a r le j u g e au j u r y et 

l ' a s su rance absolue d ' i m p a r t i a l i t é q u e les j u r é s ont d o n n é e au j u g e , à la 

d e m a n d e de celui-ci. 

29. Q u a n t aux j u r é s , la C o u r rappe l le que , le l e n d e m a i n du jour où 

avait é té r e m i s e la no te c o n c e r n a n t les p l a i s an te r i e s rac is tes , ils 

s i g n è r e n t tous u n e l e t t r e a t t e s t a n t q u e les a l l éga t ions en ques t i on é t a i en t 

infondées . Tou te fo i s , la C o u r cons idè re q u e c e t t e l e t t r e ne suffit pas p a r 

e l l e -même à d i sc réd i t e r les a l l éga t ions énoncées d a n s la note in i t ia le , et ce 

p o u r p lus ieurs ra i sons . 

P r e m i è r e m e n t , l 'un des j u r é s r éd igea une l e t t r e à pa r t où il a d m e t t a i t 

i n d i r e c t e m e n t avoir p rofé ré des p l a i s an te r i e s rac i s tes . La C o u r cons idère 

q u e c e t t e ques t i on n 'es t pas à p r e n d r e à la l égère car des p l a i s an te r i e s de 

ce t t e n a t u r e , lo rsqu 'e l les é m a n e n t de j u r é s d a n s le c ad re d ' une p r o c é d u r e 

judic ia i re , p r e n n e n t u n e a u t r e co lora t ion et r e v ê t e n t une signification 

di f férente de celle de p l a i s an te r i e s fo rmulées d a n s u n e a t m o s p h è r e plus 

in t ime et in formel le . 
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D e u x i è m e m e n t , la l e t t r e collective a é té é g a l e m e n t s ignée p a r le j u r é 

qu i avai t écri t la no te . Pour la C o u r , cela suffit à j e t e r des d o u t e s sur la 

crédibi l i té de ce t t e l e t t r e . La no te , fruit d ' u n e r éac t ion s incère et 

s p o n t a n é e dont l ' h o n n ê t e t é n ' a pas é té mise en cause , e x p r i m a i t la 

c r a in t e que les d é f e n d e u r s ne soient c o n d a m n é s pa rce qu ' i l s é t a i en t 

a s i a t iques . La l e t t r e , qui ref lé ta i t la posi t ion c o m m u n e d ' un ce r t a in 

n o m b r e de p e r s o n n e s n ' ayan t pas n é c e s s a i r e m e n t les m ê m e s i n t é r ê t s à 

l 'espr i t , niait l ' éven tua l i t é d 'un que l conque p ré jugé racial . Ces deux 

missives sont donc incompa t ib l e s et la C o u r cons idère la note c o m m e la 

plus fiable. De plus , la C o u r re lève que le j u r é a u t e u r de la no te a é té t r a i t é 

d ' une m a n i è r e telle q u e les a u t r e s j u r é s se sont r e n d u c o m p t e q u e c 'é ta i t 

lui qui avait émis les a l l éga t ions . Il est évident q u e cela a dû c o m p r o m e t t r e 

sa posi t ion à l ' égard des a u t r e s j u r é s . 

T r o i s i è m e m e n t , la C o u r e s t ime q u e la l e t t r e collective n'affaiblit en 

r ien les a l léga t ions c o n t e n u e s d a n s la no te ini t iale pa rce que les gens on t 

en g é n é r a l t e n d a n c e à évi ter de faire aveu public de r a c i s m e . O n ne sau ra i t 

à plus forte ra ison a t t e n d r e pare i l aveu d ' u n e p e r s o n n e appe lée à 

pa r t i c ipe r à un jury, car il s 'agit d 'un devoir civique g é n é r a l e m e n t 

cons idéré c o m m e i m p o r t a n t . 

Eu éga rd à ce qui p r écède , la C o u r conclut q u e le d é m e n t i collectif 

opposé aux a l l éga t ions c o n t e n u e s d a n s la note ne sau ra i t en soi fournir 

une solut ion sa t i s fa i san te au p r o b l è m e . 

30. De plus, la C o u r n 'es t pas p r ê t e en l 'espèce à accorder un g rand 

poids a u x nouvel les i n s t ruc t ions d o n n é e s par le j u g e au j u ry . La C o u r 

e s t ime q u e , d ' une m a n i è r e g é n é r a l e , des a v e r t i s s e m e n t s ou ins t ruc t ions 

p rononcés p a r un j u g e , aussi c la i rs , dé ta i l l és et é n e r g i q u e s soient-i ls , ne 

p e u v e n t modif ier des opinions rac is tes du j o u r a u l e n d e m a i n . M ê m e si en 

l 'espèce on ne peu t p r é s u m e r q u e ces opinions é t a i e n t e f fec t ivement celles 

d ' un ou p lus ieurs ju rés , il a é t é é tab l i q u ' u n juré au moins avai t t enu des 

propos rac i s tes . D a n s ces condi t ions , la C o u r e s t ime q u e les ins t ruc t ions 

d o n n é e s au j u r y p a r le juge ne pouva ien t d iss iper l ' impress ion et la c r a in t e 

r a i sonnab les d ' un défaut d ' i m p a r t i a l i t é qui se d é g a g e a i e n t de la note 

in i t ia le . 

3 1 . Q u a n t au res te , la C o u r n 'es t pas non plus p rê t e à accorder 

b e a u c o u p de poids au fait que le j u g e ait é té en contac t d i rec t avec les 

j u r é s . Elle a déjà observé q u e le droi t i n t e r n e ne p e r m e t t a i t pas au j u g e 

d ' i n t e r r o g e r les j u r é s au sujet des a l l éga t ions c o n t e n u e s d a n s la note . Le 

fait q u e G.C. ait é t é a c q u i t t é ne revêt pas non plus une i m p o r t a n c e 

décisive, ca r r ien n ' i nd ique q u e les deux affaires é t a i en t c o m p a r a b l e s . 

Enfin, le rejet du recours du r e q u é r a n t pa r la C o u r d ' appe l en appl ica t ion 

de p r inc ipes re f l é tan t la j u r i s p r u d e n c e de la Conven t ion n'offre q u ' u n e 

aide l imi tée à la C o u r en l 'espèce. 

32. Dès lors, la C o u r cons idère q u e les a l léga t ions c o n t e n u e s dans la 

note é t a i en t suscept ib les de faire n a î t r e chez le r e q u é r a n t et tout 
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o b s e r v a t e u r objectif des d o u t e s l ég i t imes q u a n t à l ' impar t i a l i t é du 

t r i b u n a l , q u e ne pouva ien t d iss iper ni la l e t t r e collective ni les nouvel les 

ins t ruc t ions d o n n é e s pa r le j u g e au jury. 

33 . A cet égard , la C o u r observe que l 'espèce se d i s t ingue de l 'affaire 

Gregory , où la C o u r a conclu à la non-violat ion de la Conven t ion . D a n s 

ce t t e d e r n i è r e , a u c u n j u r é n 'ava i t a d m i s avoir proféré des r e m a r q u e s 

rac is tes , q u e ce soit sous forme de p l a i san te r i e ou a u t r e ; a u c u n é l é m e n t 

ne p e r m e t t a i t de savoir qui é ta i t l ' a u t e u r de la p la in te et ce t t e d e r n i è r e 

é ta i t vague et impréc i se . De p lus , a lors q u e ce n ' é t a i t pas le cas d a n s 

l 'affaire Gregory , l 'avocat du r e q u é r a n t a en l 'occur rence insis té tout au 

long de la p r o c é d u r e sur le fait q u e la seule m e s u r e a p p r o p r i é e consis ta i t à 

congéd ie r le ju ry . 

34. La C o u r a r econnu q u e , si le c o n g é d i e m e n t du j u r y n 'es t pas 

fo rcément le seul moyen de g a r a n t i r l ' équ i té du p rocès , l 'ar t icle 6 § 1 

peu t d a n s c e r t a i n e s c i r cons tances ex iger de p r e n d r e ce t t e m e s u r e ( a r r ê t 

G r e g o r y p réc i t é , p . 310, § 48) . En l 'occur rence , le j u g e é t a i t conf ronté à 

u n e a l léga t ion sé r ieuse selon laquel le le r e q u é r a n t r i squa i t d ' ê t r e 

c o n d a m n é en ra ison de son or ig ine e t h n i q u e . De p lus , l 'un des j u r é s avait 

i n d i r e c t e m e n t r econnu ê t r e l ' a u t e u r de r e m a r q u e s rac i s tes . Eu é g a r d à 

l ' impor t ance q u ' a c c o r d e n t tous les E t a t s c o n t r a c t a n t s à la nécess i té de 

c o m b a t t r e le r ac i sme ( p a r a g r a p h e 23 c i -dessus) , la C o u r e s t ime q u e le 

j u g e au ra i t dû réag i r de m a n i è r e plus é n e r g i q u e au lieu de se c o n t e n t e r 

de d e m a n d e r aux j u r é s de fourni r de vagues a s su rances selon lesquel les ils 

a l la ient laisser leurs p ré jugés de côté et t r a n c h e r l 'affaire sur la seule base 

des p r euves . F a u t e de cela, le j u g e ne s 'est pas e n t o u r é de g a r a n t i e s 

suff isantes pour exc lure tous d o u t e s l ég i t imes ou ob jec t ivement justifiés 

q u a n t à l ' impar t i a l i t é du t r i buna l . Il s 'ensui t que la j u r id i c t ion qui a 

c o n d a m n é le r e q u é r a n t n ' é ta i t pas i m p a r t i a l e d 'un point de vue objectif. 

35. P a r t a n t , il y a eu viola t ion de l 'a r t ic le 6 § 1 d e la Conven t ion . 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

36. Aux t e r m e s de l 'ar t icle 41 de la Conven t i on : 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable. » 

A . D o m m a g e 

37. Le r e q u é r a n t r é c l a m e 458 000 livres s t e r l ing en r é p a r a t i o n de son 

m a n q u e à g a g n e r et de la ven t e de biens qu' i l a dû réa l i ser p e n d a n t son 

e m p r i s o n n e m e n t . Il e s t i m e aussi qu ' i l devrai t ê t r e d é d o m m a g é de son 
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fu tur m a n q u e à g a g n e r r é s u l t a n t du pré judice causé à sa r é p u t a t i o n par 

sui te de sa c o n d a m n a t i o n , de son divorce e t , enfin, des t rois a n n é e s qu'i l a 

passées en pr ison. 

38. Le G o u v e r n e m e n t n ' a fo rmulé a u c u n c o m m e n t a i r e sur les 

p r é t e n t i o n s du r e q u é r a n t . 

39. La C o u r cons idère q u ' a u c u n lien de causa l i t é e n t r e la violat ion 

c o n s t a t é e et le d o m m a g e a l légué n ' a é t é é tabl i . C 'es t p o u r q u o i elle 

r e je t t e la d e m a n d e du r e q u é r a n t . 

B. Frais e t d é p e n s 

40. La C o u r cons t a t e que le r e q u é r a n t n ' a formulé a u c u n e p r é t e n t i o n 

au t i t r e des frais et d é p e n s . 

P A R C E S M O T I F S , L A C O U R 

1. Dit, pa r q u a t r e voix con t re t rois , qu ' i l y a eu viola t ion de l 'ar t ic le 6 § 1 

de la Conven t i on ; 

2. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sat isfact ion équ i t ab l e . 

Fai t en angla i s , puis c o m m u n i q u é pa r écri t le 9 ma i 2000, en appl ica t ion 

de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ J . -P . COSTA 

Greff ière P ré s iden t 

Au p ré sen t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions sépa rées 

su ivan tes : 

- opinion en pa r t i e c o n c o r d a n t e et en p a r t i e d i s s iden te de 

M. Louca ides ; 

- opinion d i s s iden te de Sir Nicolas B r a t z a , à laque l le se ra l l ient 

M M . C o s t a et F u h r m a n n . 

J . -P .C . 

S .D. 
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O P I N I O N E N P A R T I E C O N C O R D A N T E 

E T E N P A R T I E D I S S I D E N T E D E M . L E J U G E L O U C A I D E S 

(Traduction) 

T o u t en convenan t avec la major i té qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 

de la Conven t i on d a n s la m e s u r e où le t r i buna l qu i a c o n d a m n é le 

r e q u é r a n t n ' é ta i t pas i m p a r t i a l d 'un point de vue objectif, j e ne pense pas 

qu' i l n 'a i t pas é lé é tab l i q u e ce m ê m e t r i buna l m a n q u a i t aussi 

d ' i m p a r t i a l i t é subject ive. 

J e t rouve qu ' i l ex is te su f f i s amment de p reuves en l 'espèce pour ré fu te r 

la p r é s o m p t i o n d ' i m p a r t i a l i t é du t r i buna l . En effet, l 'un des ju rés au moins 

a a d m i s avoir fait des p l a i s an te r i e s et r e m a r q u e s o u v e r t e m e n t rac is tes à 

l ' égard de l 'accusé, un As ia t i que . Le j u g e a ce r t e s t e n t é de n e u t r a l i s e r le 

d a n g e r q u e recelai t un tel incident ma i s , c o m m e la major i t é l'a fait 

observer à j u s t e t i t r e d a n s sa décis ion, «des a v e r t i s s e m e n t s ou 

ins t ruc t ions p rononcés p a r un j u g e , aussi c lairs , dé ta i l lés et é n e r g i q u e s 

soient- i ls , ne p e u v e n t modif ier des opinions rac is tes du jour au 

l e n d e m a i n » ( p a r a g r a p h e 30 de l ' a r r ê t ) . 

J e suis convaincu q u ' u n j u r é qu i , d a n s l 'exercice de ses fonct ions, se 

livre à des p l a i s an te r i e s ou r e m a r q u e s rac is tes à l ' égard de l 'accusé ne 

sau ra i t ê t r e r a i s o n n a b l e m e n t i m p a r t i a l d a n s le c ad re du procès de celui-

ci. A l 'évidence, pare i l le a t t i t u d e impl ique q u e le j u r é cons idère l 'accusé 

c o m m e un infér ieur en ra i son de sa race . P a r su i te de ce pré judice , l 'accusé 

ne pouvai t ê t r e t r a i t é de m a n i è r e i m p a r t i a l e pa r l 'un des j u r é s qui l'a 

c o n d a m n é . En c o n s é q u e n c e , le r e q u é r a n t n ' a pas é té j u g é pa r u n t r i buna l 

i m p a r t i a l c o m m e l 'exige l 'ar t ic le 6 § 1 de la Conven t i on . 
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OPINION DISSIDENTE DE Sir Nicolas BRATZA, JUGE, 
À LAQUELLE SE RALLIENT MM. LES JUGES COSTA 

ET FUHRMANN 

(Traduction) 

J e r e g r e t t e de ne pouvoir m e ra l l ier à l 'avis de la ma jo r i t é de la C o u r 

selon lequel il y a eu viola t ion de l 'ar t icle 6 § 1 d e la Conven t ion en 

l 'espèce. 

Il m e semble q u e la C o u r a pris c o m m e point de d é p a r t pour son 

e x a m e n des ques t ions q u e soulève l 'espèce l 'affaire G r e g o r y c. R o y a u m e -

U n i ( a r r ê t du 25 février 1997, Recueil des arrêts et décisions 1997-1), dont les 

faits p r é s e n t e n t u n e g r a n d e s imi l i tude avec ceux de la cause . C o m m e dans 

celle-ci, le j u g e de p r e m i è r e ins tance a reçu une no t e d ' un j u r é i nd iquan t 

qu ' i l c ra igna i t q u e le j u r y ne nour r i s se des p ré jugés r a c i a u x ; c o m m e en 

l 'espèce, le j u g e a consu l t é les avocats des deux p a r t i e s avan t de déc ider 

de ne pas congéd ie r le j u r y ni d ' e n q u ê t e r sur le bien-fondé de la 

p la in te , ma i s de d o n n e r aux j u r é s de nouvel les in s t ruc t ions p o u r leur 

r appe l e r leur s e r m e n t ou leur p r o m e s s e : r e n d r e un verdict loyal fondé 

sur les p r e u v e s ; c o m m e en l 'espèce, le recours fo rmé pa r le r e q u é r a n t 

con t re sa c o n d a m n a t i o n n o t a m m e n t parce q u e le j u g e de p r e m i è r e 

ins tance n ' a u r a i t pas pris les m e s u r e s qui convena ien t à la su i t e de la 

p a r u t i o n de la note a é té re je té p a r la C o u r d ' appe l au mot i f q u e le j u g e 

avait agi avec sens ib i l i té , bon sens et j u s t e s s e de j u g e m e n t . 

D a n s l 'affaire Gregory , la C o u r a conclu à la non-viola t ion de l 'ar t icle 6 

§ 1, t a n t p o u r ce qu i est des p réven t ions effectives ou subject ives de la pa r t 

d ' un ou p lus ieurs j u r é s q u ' e n ce qu i conce rne tou t d o u t e ob jec t ivement 

justifié ou l ég i t ime q u a n t à l ' impar t i a l i t é du ju ry . 

C o n c e r n a n t le p r e m i e r motif, la C o u r a observé q u e nid n 'ava i t con tes t é 

qu' i l n 'y avait a u c u n e p reuve de p réven t ions effectives ou subject ives car le 

droi t angla i s ne p e r m e t t a i t pas au j u g e de p r e m i è r e i n s t ance d ' i n t e r r o g e r 

les j u r é s au sujet des c i r cons tances à l 'or igine de la no te . La Cour a 

r econnu que la règ le rég issan t le secre t des dé l ibé ra t ions du j u r y cons t i tue 

«( . . . ) u n e c a r a c t é r i s t i q u e c r u c i a l e et l é g i t i m e d u d r o i t p r o c e s s u e l a n g l a i s ; e l le s e r t à 

r e n f o r c e r le rô le d ' a r b i t r e u l t i m e d e s fa i t s q u i e s t ce lu i d u j u r y et à g a r a n t i r d e s 

d é l i b é r a t i o n s o u v e r t e s et f r a n c h e s e n t r e les j u r é s s u r la b a s e d e s p r e u v e s q u i l e u r o n t 

é t é p r é s e n t é e s » (ibidem, p . 309, § 44). 

De plus , la C o u r a no té que les m e m b r e s d u j u r y ava ien t p r ê t é le 

s e r m e n t , ou p r o m i s , de r e n d r e u n verdict loyal fondé sur les p r euves . 

Q u a n t à l ' a l légat ion de p réven t ions objectives d e la pa r t du ju ry , la 

C o u r a cons t a t é q u e la r éac t i on i m m é d i a t e d u j u g e n 'ava i t pas é té 

d ' é c a r t e r p u r e m e n t et s i m p l e m e n t l ' a l légat ion mais de recuei l l i r l'avis 
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des a v o c a t s ; j u g e e x p é r i m e n t é ayant observé le j u r y p e n d a n t tou t le 

procès , il ne déc ida ni de congéd ie r le j u r y ni de lui d e m a n d e r s'il é ta i t 

capab le de poursu ivre ses t r a v a u x et de r e n d r e un verdict fondé sur les 

seules p reuves , ma i s de t r a i t e r l ' a l léga t ion au moyen d ' un c o m p l é m e n t 

d ' i n s t ruc t ions clair , dé ta i l l é et v igoureux ad res sé au j u r y en t e r m e s 

fe rmes . La C o u r a cons idéré que le sens de ses paroles avait dû ê t r e clair , 

en pa r t i cu l i e r pour tout j u r é don t la condu i t e pouvai t avoir mot ivé 

l ' a l légat ion de conno t a t i ons racia les . En l ' absence de nouvel le r e m a r q u e 

c o n c e r n a n t des c o m m e n t a i r e s r ac i aux , le j u g e a pu 

«( . . . ) r a i s o n n a b l e m e n t c o n s i d é r e r q u e le j u r y s ' é t a i t c o n f o r m é a u x t e r m e s d e s o n 

c o m p l é m e n t d ' i n s t r u c t i o n s et q u e t o u t r i s q u e d e p r é j u g é s ava i t e f f e c t i v e m e n t é t é 

n e u t r a l i s é » (ibidem, p p . 3 0 9 - 3 1 0 , § 4 7 ) . 

La C o u r a e s t imé q u e , d a n s ces condi t ions , l 'ar t icle 6 n ' ex igea i t r i en de 

plus q u e ce q u e le j u g e avait e n t r e p r i s pour d iss iper t ou t e s c r a i n t e s ou tous 

d o u t e s ob jec t ivement jus t i f iés c o n c e r n a n t l ' impar t i a l i t é du j u r y : 

« S i la g a r a n t i e d ' u n p r o c è s é q u i t a b l e p e u t , d a n s c e r t a i n e s s i t u a t i o n s , r e q u é r i r d e la 

p a r t d ' u n j u g e q u ' i l c o n g é d i e le j u r y , il c o n v i e n t d e r e c o n n a î t r e q u e c e t t e m e s u r e n ' e s t 

p a s f o r c é m e n t la s e u l e p e r m e t t a n t d ' a t t e i n d r e ce t object if . D a n s d e s c i r c o n s t a n c e s 

c o m m e ce l l e s d e l ' e s p è c e , d ' a u t r e s g a r a n t i e s , t e l l e la c o m m u n i c a t i o n a u j u r y d ' u n 

c o m p l é m e n t d ' i n s t r u c t i o n s s o i g n e u s e m e n t f o r m u l é , p e u v e n t suf f i re . L a C o u r s ' e s t i m e 

c o n f i r m é e d a n s c e t t e c o n c l u s i o n p a r le c o n s t a t d e s j u g e s d ' a p p e l r e l a t i f à la m a n i è r e 

d o n t le j u g e d e p r e m i è r e i n s t a n c e ava i t t r a i t é la n o t e , e n a p p l i c a t i o n de p r i n c i p e s 

j u r i d i q u e s c o r r e s p o n d a n t é t r o i t e m e n t à s a p r o p r e j u r i s p r u d e n c e s u r les c o n d i t i o n s 

o b j e c t i v e s d ' i m p a r t i a l i t é (...) » (ibidem, p . 31(1, § 4 8 ) . 

En l 'espèce, la major i té de la Cour , à j u s t e t i t r e selon moi , a re je té le 

gr ief de m a n q u e d ' i m p a r t i a l i t é subject ive du j u ry . C o m m e d a n s l 'affaire 

Gregory , le j u g e du fond n ' a pas pu se r e n s e i g n e r sur la n a t u r e exac te des 

r e m a r q u e s formulées ni sur les c i r cons tances préc ises d a n s lesquel les elles 

l ' avaient é t é . La C o u r ne le sait pas non plus . En l ' absence de pare i l les 

i n fo rma t ions , le fait q u ' u n j u r é ait p rononcé des r e m a r q u e s pouvan t ê t r e 

compr i se s c o m m e des p l a i s an te r i e s au sujet des As ia t iques ne s au ra i t en 

soi p rouve r q u e ce j u r é nour r i s sa i t un pré jugé effectif con t r e le r e q u é r a n t , 

et encore moins é tab l i r l ' exis tence de p réven t ions effectives de la p a r t du 

j u r y d a n s son e n s e m b l e . 

En r evanche , c o n t r a i r e m e n t à la décis ion pr ise pa r la C o u r en l 'affaire 

Gregory , la major i t é a conclu en l 'espèce q u e le fait q u ' u n j u r é ait émis des 

p l a i s an te r i e s rac is tes a susci té des d o u t e s l ég i t imes et justifiés q u a n t à 

l ' impar t i a l i t é du t r i b u n a l de p r e m i è r e i n s t ance , et qu ' i l n ' ex i s ta i t pas de 

g a r a n t i e s suff isantes pour exc lure ou d iss iper ces dou te s . 

J e ne suis pas d e cet avis. Si j ' a d m e t s fac i lement qu' i l est i naccep tab le 

d a n s q u e l q u e s condi t ions q u e ce soit de se l ivrer à des p l a i san te r i e s 

rac is tes , et n o t a m m e n t d a n s le c ad re d ' un procès avec j u r y , les 

c o m m e n t a i r e s qu i ont pu ê t r e fo rmulés ne s a u r a i e n t selon moi ê t r e 

évalués hors de leur con t ex t e et sans t en i r c o m p t e des m e s u r e s pr ises 
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ensu i t e pa r le j u g e de p r e m i è r e i n s t ance pour é c a r t e r tout r i sque de 

p réven t ion . 

La ma jo r i t é de la C o u r accorde peu d ' i m p o r t a n c e à la l e t t r e s ignée p a r 

chacun des m e m b r e s du j u r y et au c o m p l é m e n t d ' i n s t ruc t i ons donné à 

deux repr i ses p a r le j u g e au ju ry , pas plus q u ' a u fait q u e le j u g e ait é té en 

contac t d i rec t avec les j u r é s et se soit ainsi t rouvé le m i e u x placé pour 

j u g e r des m e s u r e s à p r e n d r e . 

J e ne p a r t a g e pas ce point de vue . La l e t t r e collective a é té écr i te ap r è s 

q u e le j u g e eut e x p r e s s é m e n t r appe l é aux j u r é s la t e n e u r de leur s e r m e n t 

ou de leur p r o m e s s e et leur eut d o n n é p o u r ins t ruc t ions de lui ind iquer , 

ap rès réflexion, s'ils ne se s e n t a i e n t pas en m e s u r e d é j u g e r l 'affaire sur la 

seule base des p reuves ou de la isser de côté les p ré jugés qu ' i l s pouva ien t 

avoir. C e t t e l e t t r e donna i t l ' a s su rance explici te q u e le j u r y avait 

l ' i n ten t ion de r e n d r e un verdic t fondé exc lus ivement sur les p reuves e t 

d é n u é de p ré jugé racial , r é p o n d a n t ainsi t a n t aux c r a i n t e s et 

p r éoccupa t ions e x p r i m é e s d a n s la note q u ' a u x a v e r t i s s e m e n t s du j u g e . 

C o n t r a i r e m e n t à la ma jo r i t é , j e ne pense pas q u e la no te et la l e t t re 

soient con t r ad ic to i r e s . J e n ' a d m e t s pas non plus q u e la fiabilité ou la 

crédibi l i té de la l e t t r e soient affaiblies du fait qu 'e l le avait é té s ignée p a r 

le j u r é a u t e u r de la no te . R ien ne p rouve q u e , pa rce q u e les a u t r e s 

m e m b r e s du j u r y deva ien t c o n n a î t r e son iden t i t é , il a pu se t rouver en 

s i t ua t ion dé l ica te ou poussé à a b a n d o n n e r ses a l l éga t ions . Le fait qu ' i l a i t 

s igné la l e t t r e peu t selon moi tout aussi bien vouloir d i re qu' i l 

r econna issa i t q u e ses c r a in t e s et p r éoccupa t i ons - q u e ce r t a in s j u r é s 

r e n d e n t un verdic t fondé sur des motifs rac iaux - é t a i e n t diss ipées . 

L ' a c q u i t t e m e n t pa r le j u r y de l 'un des codé fcndeur s du r e q u é r a n t , ce à 

quo i , c o m m e la C o u r d ' appe l , j ' a t t a c h e u n e c e r t a i n e i m p o r t a n c e , m ê m e si 

elle n 'es t pas décisive, me semble conf i rmer qu ' i l s 'agit de la bonne 

i n t e r p r é t a t i o n . 

Là encore , au c o n t r a i r e de la major i t é de la C o u r , j ' a t t a c h e une 

i m p o r t a n c e cons idé rab le au fait que le j u g e du fond, t r è s e x p é r i m e n t é , 

ap r è s avoir p rés idé le procès p e n d a n t p lus ieurs j o u r s et pu obse rve r les 

j u r é s tou t au long de ce d e r n i e r , a cons idéré qu ' i l ne convena i t pas de 

congéd ie r le j u r y dès r écep t ion de la no te m a i s p lu tô t de rég le r la 

ques t ion en d o n n a n t des ins t ruc t ions et a v e r t i s s e m e n t s f e rmes au ju ry . 

J ' a c c o r d e aussi du poids au fait q u ' a y a n t revu la s i tua t ion , c o m m e il avait 

dit qu ' i l le ferai t , à la l u m i è r e de la l e t t r e collective et de celle é m a n a n t 

d 'un j u r é , il a e s t imé q u e l'on pouvai t laisser en t o u t e sécur i t é le j u r y 

s t a t u e r sur l 'affaire sans r i sque de pré jugé qui ferait du tor t aux 

d é f e n d e u r s - point de vue e n t i è r e m e n t p a r t a g é p a r la C o u r d ' appe l . 

La major i t é de la Cour , tou t en r e c o n n a i s s a n t q u e sa conclus ion diffère 

de celle r e n d u e en l 'affaire Gregory , s'efforce de d i s t i ngue r les deux 

affaires à p a r t i r des fai ts , et suggè re n o t a m m e n t deux ra i sons à cela. En 

p r e m i e r lieu, elle fait valoir q u e la p la in te pour pré jugé d a n s l'affaire 
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G r e g o r y é ta i t vague et impréc i se , t and i s q u ' e n l 'espèce un j u r é a admis 

qu ' i l avai t pu p rofé re r des p l a i san te r i e s rac is tes . M ê m e si cela est vrai , 

cela ne cons t i tue pas à m o n sens une d is t inc t ion p e r t i n e n t e , car ce qu i 

i m p o r t e d a n s c h a q u e cas, c'est de savoir si des m e s u r e s suff isantes ont 

é té pr ises p o u r d iss iper t ou t e c r a in t e ob jec t ivement jus t i f iée q u ' u n 

verdict soit r e n d u en se fondant sur des p ré jugés r ac iaux . En d e u x i è m e 

lieu, on fait valoir q u ' e n l 'espèce, c o n t r a i r e m e n t à l 'affaire Gregory , 

l 'avocat du r e q u é r a n t a insisté p e n d a n t t o u t e la p r o c é d u r e su r le fait q u e 

la seule solut ion é ta i t le c o n g é d i e m e n t du j u ry . J e ne t rouve pas non plus 

cet a r g u m e n t décisif. D a n s l 'affaire Gregory , l 'avocat de la défense se 

souvenai t b ien avoir d e m a n d é au j u g e de congéd ie r le ju ry . Ce qui est 

plus i m p o r t a n t , le fait q u e le j u g e de p r e m i è r e ins t ance , ap r è s avoir 

consul té les avocats des pa r t i e s , n 'ai t pas suivi l'avis de la défense mais 

ait pr is une a u t r e décision ne signifie pas q u e le procès n ' a pas é té 

é q u i t a b l e . C o m m e la C o u r l'a noté d a n s l ' a r rê t Gregory , des m e s u r e s 

a u t r e s q u e le renvoi du j u r y , c o m m e un c o m p l é m e n t d ' i n s t ruc t ions 

formulé avec soin, p e u v e n t se révé le r des g a r a n t i e s suff isantes . Selon 

moi , cela é ta i t en l 'espèce suffisant. 

En conclusion, je conviens p a r f a i t e m e n t qu' i l est i m p o r t a n t de l u t t e r 

con t r e le r ac i sme . J e ne peux toutefois accep t e r q u e ce t t e nécess i té ait en 

l 'espèce imposé au j u g e de p r e m i è r e i n s t ance de r éag i r « d e m a n i è r e plus 

é n e r g i q u e » ni q u e seul le c o n g é d i e m e n t du jury ait pu sat isfai re aux 

ex igences de l 'ar t icle 6 § 1. 
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S U M M A R Y 1 

Use in criminal trial of evidence obtained in violation of Article 8 of the 
Convention 

Secret surveillance by the police - adequacy of legal basis 

Article 6 § 1 

Fair hearing - Criminal proceedings - Evidence - Admissibility of evidence - Use in criminal 
trial of evidence obtained in violation oj Article 8 - Nature of "unlawfulness" - Admissibility of 
evidence in domestic law - Opportunity to contest authenticity and use oj evidence - Domestic 
courts' discretion to exclude evidence 
Article 8 

Private life — Secret surveillance by the police — Interference — Prescribed by law — Absence of 
statutory regulation of secret surveillance by the police - Non-binding guidelines - Direct public 
accessibility 

* 
* * 

The applicant and his cousin were stopped and searched by customs officials at an 
airport. The applicant's cousin was found to be in possession of heroin and was 
arrested and charged; the applicant was released without charge. A few months 
later, he visited a friend, B., who was under investigation for dealing in heroin. By 
means of a listening device which had been installed on B.'s premises, the police 
obtained a tape recording of a conversation during which the applicant admitted 
his involvement in the importation of drugs by his cousin. The applicant was 
arrested and committed for trial. He pleaded not guilty. The prosecution 
admitted that the installation of the device had involved a civil trespass 
occasioning some damage to the property and accepted that without the 
recording there was no case against the applicant. The trial judge ruled that the 
evidence was admissible and the applicant subsequently pleaded guilty to an 
amended charge. He was sentenced to three years' imprisonment. His appeal 
against conviction was dismissed by the Court of Appeal and a further appeal was 
dismissed by the House of Lords, which considered that the use of material 
obtained in breach of the right to privacy enshrined in Article 8 of the Convention 
did not render the trial unfair. 

Held 
( 1 ) Article 8: It was undisputed that the surveillance had amounted to an 
interference with the applicant's rights under this provision. At the time of the 
events in question, there had existed no statutory system to regulate the use of 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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covert listening devices; Home Office guidelines had been neither legally binding 
nor directly accessible to the public. There had therefore been no domestic law 
regulating the use of covert listening devices at the relevant time. As the 
interference had not been "in accordance with the law", it was not necessary to 
determine whether the interference had been necessary in a democratic society 
for one of the aims enumerated in paragraph 2 of Article 8. 
Conclusion: violation (unanimously). 
(2) Article 6 § 1: It was not the role of the Court to determine, as a matter of 
principle, whether particular types of evidence, such as evidence obtained 
unlawfully, might be admissible: the question was whether the proceedings as a 
whole, including the way in which the evidence was obtained, were fair. This 
involved an examination of the "unlawfulness" in question and, where a violation 
of the Convention was concerned, the nature of that violation. In the present case, 
the installation of the device had not been contrary to domestic criminal law and 
there had been no suggestion that the police had operated otherwise than in 
accordance with the applicable guidelines. Moreover, the applicant's admissions 
during the conversation had been made voluntarily, without any entrapment or 
inducement. The "unlawfulness" related exclusively to the absence of a statutory 
basis for the interference with the applicant's right to respect for his private life. 
Although the contested material had in effect been the only evidence against the 
applicant, it was acknowledged to be very strong evidence and there was no risk of 
it being unreliable, so that the need for supporting evidence was correspondingly 
weaker. The applicant had had ample opportunity to challenge both the 
authenticity and the use of the recording and at each level of jurisdiction the 
domestic courts had assessed the effect of admission of the evidence on the 
fairness of the trial. Had they been of the view that the admission would have 
given rise to substantive unfairness, they would have had discretion to exclude it. 
In these circumstances, the use of the material at the trial did not conflict with the 
requirements of fairness. 

Conclusion: no violation (six votes to one). 
(3) Article 13: The courts in the criminal proceedings had not been capable of 
providing a remedy because, although they could consider questions of the 
fairness of admitting the evidence, it had not been open to them to deal with the 
substance of the Convention complaint that the interference with the applicant's 
right to respect for private life was not "in accordance with the law" or to grant 
appropriate relief. As to the possibility of a complaint to the Police Complaints 
Authority, the system of investigation of such complaints did not meet the 
requisite standards of independence needed to constitute sufficient protection 
against the abuse of authority. 
Conclusion: violation (unanimously). 
Article 41: The Court considered that the finding of a violation constituted in itself 
sufficient just satisfaction for any damage which the applicant might have 
suffered. It made an award in respect of costs and expenses. 
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In t h e c a s e o f K h a n v. t h e U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
Mr J . -P. COSTA, President, 
M r W. FUHRMANN, 
M r L. LOUCAIDES, 
M r P. KURTS, 
Sir Nicolas BRATZA, 
M r s H.S . GREVE, 
M r K. TRAJA,judges, 

a n d M r s S. DOI.I.E, Section Registrar, 
H a v i n g de l i be r a t ed in pr iva te on 26 O c t o b e r 1999 a n d 4 M a y 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an appl ica t ion (no. 35394/97) aga ins t t h e 
U n i t e d K i n g d o m of G r e a t Br i t a in a n d N o r t h e r n I r e l and lodged wi th the 
E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) u n d e r 
f o rmer Art ic le 25 of the C o n v e n t i o n for the P ro tec t ion of H u m a n Righ t s 
and F u n d a m e n t a l F r e e d o m s (" the Conven t ion" ) by M r Su l t an K h a n ("the 
app l i can t " ) , a U n i t e d K i n g d o m na t iona l , on 1 J a n u a r y 1997. 

2. O n 3 D e c e m b e r 1997 the C o m m i s s i o n (First C h a m b e r ) decided to 
give not ice of the appl ica t ion to the U n i t e d K i n g d o m G o v e r n m e n t (" the 
G o v e r n m e n t " ) and invited t h e m to submi t obse rva t ions on its 
admiss ib i l i ty a n d m e r i t s . 

3. T h e G o v e r n m e n t s u b m i t t e d the i r observa t ions on 2 M a r c h 1998. 
T h e app l i can t repl ied on 30 S e p t e m b e r 1998, af ter a n ex t ens ion of the 
t ime- l imi t fixed for t h a t p u r p o s e . O n 16 O c t o b e r 1998 the G o v e r n m e n t 
m a d e c o m m e n t s on t h e app l i can t ' s obse rva t ions in reply. 

4. Fol lowing the e n t r y in to force of Protocol No. 11 to the Conven t ion 
on 1 N o v e m b e r 1998, and in acco rdance wi th the provisions of Art ic le 5 § 2 
thereof, t he case was e x a m i n e d by the C o u r t . 

5. In accordance wi th Rule 52 § 1 of t he Rules of C o u r t , t h e P res iden t 
of the C o u r t , M r L. W i l d h a b e r , ass igned the case to t he T h i r d Sect ion. 

6. O n 24 Apri l 1999 the C o u r t dec l a red the appl ica t ion admiss ib le and 
dec ided to invite the p a r t i e s to a h e a r i n g on the m e r i t s . 

7. O n 7 J u l y 1999 the P re s iden t g r a n t e d leave to t he n o n - g o v e r n m e n t a l 
o rgan i sa t ions J u s t i c e and L iber ty to s u b m i t j o in t w r i t t e n c o m m e n t s in 
connec t ion wi th t he case (Art icle 36 § 2 of t he Conven t i on a n d Rule 61 § 3) . 

1. Note by the Registry. T h e C o u r t ' s d e c i s i o n is o b t a i n a b l e f rom t h e R e g i s t r y . 
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8. T h e h e a r i n g took place in public in the H u m a n Righ t s Bui ld ing , 
S t r a sbou rg , on 26 O c t o b e r 1999. 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r C . WIIOMERSLEY, Fore ign and C o m m o n w e a l t h Office, Agent, 
Lord WILLIAMS OF MOSTYN Q C , Attorney-General, 
M r J . CROW, Counsel, 
Ms R. COLLINS-RlGE, 
M s K.JONES, Advisers; 

(b) for the applicant 
M r B. EMMERSON, 
M r K. STARMER, Counsel, 
M r J . DICKINSON, of t he Sheffield Bar , Solicitor. 

T h e C o u r t h e a r d add res ses by M r E m m e r s o n and Lord Wi l l i ams . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. O n 17 S e p t e m b e r 1992 the app l ican t a r r ived a t M a n c h e s t e r Airpor t 
on a flight from P a k i s t a n . O n t h e s a m e flight was his cousin, N . Both m e n 
were s topped and sea rched by c u s t o m s officials. N. was found to be in 
possession of hero in wi th a s t r ee t va lue of a lmos t 100,000 p o u n d s s te r l ing . 
H e was in terv iewed and t h e n a r r e s t e d and cha rged . No d r u g s were found on 
the app l i can t . H e too was in te rv iewed, bu t m a d e no admiss ions . H e was 
r e l eased wi thou t c h a r g e . O n 2 6 J a n u a r y 1993 the appl ican t visi ted a fr iend, 
B. , in Sheffield. B. was u n d e r inves t iga t ion for dea l ing in he ro in . O n 
12 J a n u a r y 1993 the ins ta l la t ion of a l i s ten ing device on B.'s p r e m i s e s had 
been a u t h o r i s e d by the Ch ie f C o n s t a b l e of Sou th Yorksh i re on the g r o u n d s 
t h a t t he convent iona l m e t h o d s of survei l lance were unl ikely to provide proof 
t h a t he was dea l ing in d rugs . It was not expec t ed or foreseen t h a t t he 
app l i can t would visit the p r e m i s e s . N e i t h e r B. nor t he app l i can t was aware 
of t he a u r a l survei l lance e q u i p m e n t which had been ins ta l led by the police. 

10. By m e a n s of t h a t device t he police ob t a ined a t a p e r eco rd ing of a 
conversa t ion , in the course of which the app l ican t a d m i t t e d t h a t he had 
b e e n a p a r t y to t he i m p o r t a t i o n of d r u g s by N. on 17 S e p t e m b e r 1992. T h e 
app l i can t was a r r e s t e d on 11 F e b r u a r y 1993. Again he m a d e no admiss ions 
w h e n in te rv iewed, bu t s u b s e q u e n t l y he a n d N . were jo in t ly c h a r g e d wi th 
offences u n d e r t he C u s t o m s a n d Excise M a n a g e m e n t Act 1979 and the 
Misuse of D r u g s Act 1991 a n d c o m m i t t e d for t r ia l . 
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11. T h e t r ia l took place in D e c e m b e r 1993. T h e app l ican t p l eaded "not 
gui l ty" . T h e appl ican t a d m i t t e d tha t he had b e e n p r e s e n t a t t he Sheffield 
a d d r e s s a n d t h a t his voice was one of those r ecorded on the t a p e . It was 
a d m i t t e d by the C r o w n t h a t the a t t a c h m e n t of t he l i s ten ing device had 
involved a civil t r e spass a n d h a d occasioned s o m e d a m a g e to t he 
p roper ty . T h e r e u p o n , t he t r ia l j u d g e conduc ted a h e a r i n g on the voir dire 
( submiss ions on a point of law in the absence of t he j u ry ) as to the 
admiss ibi l i ty in evidence of the conversa t ion r eco rded on t h e t a p e . T h e 
C r o w n accep ted t h a t w i thou t it t h e r e was no case aga ins t t he app l ican t . 

12. T h e t r ia l j u d g e ru led t h a t the evidence was admiss ib le . Following 
an a m e n d m e n t to the i n d i c t m e n t , the app l i can t was r e - a r r a i g n e d and 
p leaded guil ty to be ing knowingly conce rned in t he f r audu len t evasion of 
t he p roh ib i t ion on the i m p o r t a t i o n of he ro in . O n 14 M a r c h 1994 t h e 
app l ican t was s e n t e n c e d to t h r e e y e a r s ' i m p r i s o n m e n t . 

13. T h e app l ican t a p p e a l e d to t he C o u r t of Appea l on t h e g r o u n d tha t 
the evidence ough t to have been held to be inadmiss ib le . O n 27 M a y 1991 
the C o u r t of Appea l d i smissed the app l i can t ' s appea l aga ins t convict ion 
but also cert if ied, as a point of law of g e n e r a l publ ic i m p o r t a n c e , the 
ques t ion w h e t h e r evidence of t ape - r eco rded conversa t ions , ob t a ined by a 
l i s ten ing device a t t a c h e d by the police to a p r iva te house wi thou t the 
knowledge of t he owners or occupiers , was admiss ib le in a c r imina l t r ial 
aga ins t the de f endan t . 

14. O n 4 O c t o b e r 1994 the Appea l C o m m i t t e e of t he H o u s e of Lords 
g r a n t e d the app l ican t leave to appea l from the decis ion of the C o u r t of 
Appea l d i smiss ing his appea l aga ins t convict ion. O n 2 J u l y 1996 the 
House of Lords d ismissed the app l i can t ' s appea l . T h e H o u s e of Lords 
no ted t h a t the ques t i on before it gave r ise to two s e p a r a t e issues, the 
first be ing w h e t h e r evidence of t he t a p e d conversa t ions was admiss ib le a t 
all and the second w h e t h e r , if admiss ib le , it should none the l e s s have b e e n 
exc luded by the t r ia l j u d g e in t he exerc ise of his d i sc re t ion a t c o m m o n law 
or u n d e r the powers confe r red by sect ion 78 of t he Police a n d C r i m i n a l 
Evidence Act 1984 ( "PACE") . As to the fo rmer issue, the H o u s e of Lords 
held t h a t t he re was no r ight to privacy in Engl i sh law a n d t h a t , even if 
t h e r e were such a r igh t , t he c o m m o n - l a w rule tha t r e levan t evidence 
which was ob t a ined imprope r ly or even unlawfully r e m a i n e d admiss ib le 
appl ied to evidence o b t a i n e d by the use of survei l lance devices which 
invaded a pe r son ' s privacy. As to t he l a t t e r issue, it was he ld t h a t t he fact 
t h a t evidence had b e e n o b t a i n e d in c i r c u m s t a n c e s which a m o u n t e d to a 
b r e a c h of the provisions of Art ic le 8 of t he Conven t i on was re levan t to, 
bu t not d e t e r m i n a t i v e of, t he j u d g e ' s d i scre t ion to a d m i t or exc lude such 
evidence u n d e r sect ion 78 of P A C E . T h e j u d g e ' s d i sc re t ion h a d to be 
exerc ised accord ing to w h e t h e r the admiss ion of t he evidence would 
r e n d e r t he t r ia l unfair , a n d the use at a c r imina l t r ia l of m a t e r i a l 
ob t a ined in b reach of the r ight to privacy e n s h r i n e d in Art ic le 8 did not 
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m e a n t h a t t he t r ia l would be unfair . O n the facts, the t r ia l j u d g e h a d been 
en t i t l ed to hold t h a t the c i r c u m s t a n c e s in which the re levant evidence was 
ob t a ined , even if they cons t i t u t ed a b r e a c h of Art ic le 8, we re not such as to 
r e q u i r e t he exclusion of the evidence . Lord Nolan , giving the opin ion of 
t he major i ty of the H o u s e , added : 

"The sole cause of this case coming to your Lordship's House is the lack of a statutory 
system regulating the use of surveillance devices by the police. The absence of such a 
system seems astonishing, the more so in view of the statutory framework which has 
governed the use of such devices by the Security Service since 1989, and the 
interception of communications by the police as well as by other agencies since 1985. I 
would refrain from other comment because counsel for the respondent was able to 
inform us, on instructions, that the government proposes to introduce legislation 
covering the mat ter in the next session of Parl iament." 

15. T h e app l ican t was d i scha rged from pr ison on 11 Augus t 1994. His 
r e l ease was on l icence unt i l 12 M a y 1995. 

II. RELEVANT D O M E S T I C LAW 

A. T h e H o m e O f f i c e G u i d e l i n e s 

16. Gu ide l ines on the use of e q u i p m e n t in police survei l lance 
ope ra t i ons ( the H o m e Office Gu ide l ines of 1984) provide t h a t only chief 
cons tab les or a s s i s t an t chief cons tab les a r e en t i t l ed to give a u t h o r i t y for 
t he use of such devices. T h e Gu ide l ines a re avai lable in t he l ibrary of the 
H o u s e of C o m m o n s a n d a r e disclosed by the H o m e Office on appl ica t ion . 

17. In each case , t he a u t h o r i s i n g officer should satisfy h imse l f t h a t the 
following c r i t e r i a a re me t : (a) t he inves t iga t ion conce rns ser ious c r ime ; 
(b) n o r m a l m e t h o d s of inves t iga t ion m u s t have been t r ied a n d failed, or 
m u s t from the n a t u r e of t h ings , be unl ikely to succeed if t r i ed ; (c) t h e r e 
m u s t be good reason to th ink t h a t t he use of the e q u i p m e n t would be likely 
to lead to an a r r e s t and a convict ion, or w h e r e a p p r o p r i a t e , to t he 
p r even t i on of acts of t e r r o r i s m ; (d) t he use of e q u i p m e n t m u s t be 
opera t iona l ly feasible. T h e a u t h o r i s i n g officer should also satisfy h imsel f 
t h a t t he d e g r e e of in t rus ion in to t he privacy of those affected by the 
survei l lance is c o m m e n s u r a t e wi th the se r iousness of the offence. 

18. T h e Guide l ines also s t a t e t h a t t h e r e may be c i r c u m s t a n c e s in 
which m a t e r i a l so ob t a ined could a p p r o p r i a t e l y be used in evidence a t 
s u b s e q u e n t cour t p roceed ings . 

B. T h e P o l i c e C o m p l a i n t s A u t h o r i t y 

19. T h e Police C o m p l a i n t s A u t h o r i t y was c r e a t e d by sec t ion 89 of 
P A C E . It is an i n d e p e n d e n t body e m p o w e r e d to receive c o m p l a i n t s as to 
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t he conduc t of police officers. It has powers to refer c h a r g e s of c r iminal 
offences to the D i r e c t o r of Publ ic P rosecu t ions and itself to b r ing 
disc ipl inary cha rges . 

C. T h e P o l i c e a n d C r i m i n a l E v i d e n c e Act 1 9 8 4 

20. Sect ion 78(1) of P A C E provides as follows: 

" In a n y p r o c e e d i n g s t h e c o u r t m a y r e fuse to a l low e v i d e n c e on w h i c h t h e p r o s e c u t i o n 

p r o p o s e s t o re ly to be g iven if it a p p e a r s t o t h e c o u r t t h a t , h a v i n g r e g a r d t o all t h e 

c i r c u m s t a n c e s , i n c l u d i n g t h e c i r c u m s t a n c e s in w h i c h t h e e v i d e n c e w a s o b t a i n e d , t h e 

a d m i s s i o n of t h e e v i d e n c e w o u l d h a v e s u c h a n a d v e r s e effect on t h e f a i r n e s s of t h e 

p r o c e e d i n g s t h a t t h e c o u r t o u g h t no t to a d m i t i t . " 

D . T h e P o l i c e Ac t 1997 

21 . T h e 1997 Act provides a s t a t u to ry basis for t he a u t h o r i s a t i o n of 
police survei l lance ope ra t i ons involving in te r fe rence wi th p r o p e r t y or 
wireless t e l eg raphy . T h e re levan t sect ions r e l a t i ng to t he a u t h o r i s a t i o n of 
survei l lance o p e r a t i o n s , inc lud ing the p r o c e d u r e s to be a d o p t e d in t he 
a u t h o r i s a t i o n process , e n t e r e d in to force on 22 F e b r u a r y 1999. 

T H E L A W 

I. A L L E G E D V I O L A T I O N O F ARTICLE 8 O F T H E C O N V E N T I O N 

22. T h e appl ican t a l leges a violat ion of Art ic le 8 of t h e Conven t ion 
which provides , so far as r e l evan t , as follows: 

"1. E v e r y o n e h a s t h e r i g h t t o r e s p e c t for h is p r i v a t e ... l i f e , . . . a n d h i s c o r r e s p o n d e n c e . 

2. T h e r e sha l l be n o i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of t h i s r igh t 

e x c e p t s u c h a s is in a c c o r d a n c e w i t h t h e law a n d is n e c e s s a r y in a d e m o c r a t i c soc ie ty in 

t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , p u b l i c s a f e t y o r t h e e c o n o m i c w e l l - b e i n g of t h e 

c o u n t r y , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e p r o t e c t i o n of h e a l t h o r m o r a l s , 

o r for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 

23 . T h e app l ican t refers to t he opinion of the E u r o p e a n Commis s ion of 
H u m a n Righ t s in t he case of Govell v. the U n i t e d K i n g d o m (appl icat ion 
no. 27237/95 , C o m m i s s i o n ' s repor t of 14 J a n u a r y 1998), in which the 
C o m m i s s i o n found tha t no ex is t ing s t a t u t o r y sys tem governed the use of 
covert l i s ten ing devices a n d t h a t t he H o m e Office Gu ide l ines were n e i t h e r 
legally b ind ing nor accessible . C o n s e q u e n t l y , t h e r e h a d been a b reach of 
Art ic le 8 of t he C o n v e n t i o n because t he t ape r eco rd ing in t h a t case could 
not be cons idered to be "in acco rdance wi th the law" as r e q u i r e d by-
Art ic le 8 § 2 of t he Conven t ion . H e cla ims t h a t t he pos i t ion is t he s a m e in 



290 KHAN v. Til l ' : UNITED KINGDOM JUDGMENT 

the p r e s e n t case , w h e r e a covert l i s t en ing device was used to ove rhea r a 
p r iva te conversa t ion he had had wi th B. 

24. T h e G o v e r n m e n t , whose observa t ions on Art ic le 8 were s u b m i t t e d 
before the Commis s ion a d o p t e d its above -men t ioned r epo r t in the Govcll 
case , do not d i spu t e t h a t t he survei l lance of t he app l i can t a m o u n t e d to an 
i n t e r f e r ence with his r ight to respec t for p r iva te life g u a r a n t e e d by 
Art ic le 8 § 1 of the Conven t ion , bu t c o n t e n d t h a t such in t e r f e r ence was 
not in b r e a c h of the Art ic le since it was in accordance wi th the law and 
necessa ry in a d e m o c r a t i c society for t he p reven t ion of c r i m e . 

T h e y recognise t h a t foreseeabi l i ty is a c o m p o n e n t of the concept of "in 
acco rdance wi th the law", bu t s u b m i t t h a t foreseeabi l i ty canno t be the 
s a m e in t he con tex t of covert police survei l lance as it is w h e r e t h e object 
of the re levant law is to place res t r i c t ions on the conduct of individuals . 
T h e y a r g u e tha t a law which confers a d i scre t ion as to w h e t h e r or not to 
u n d e r t a k e covert survei l lance act ivi t ies does not b r e a c h the r e q u i r e m e n t 
of foreseeabi l i ty provided t h a t the scope of t he d iscre t ion a n d the m a n n e r 
of i ts exerc ise a r e ind ica ted wi th sufficient clari ty. T h e y s u b m i t t h a t the 
H o m e Office Gu ide l ines were publ ic a n d accessible , even t h o u g h they did 
not have s t a t u t o r y force, and provided cons t r a in t s wi th in which 
survei l lance was l imi ted to t he inves t iga t ion of se r ious c r ime . 

F u r t h e r m o r e , the m e a s u r e s t a k e n were p r o p o r t i o n a t e to t he c r imina l 
inves t iga t ion in ques t ion . T h e G o v e r n m e n t refer to t he j u d g m e n t of the 
C o u r t of Appea l , which express ly cons ide red Art ic le 8 of t he Conven t i on 
wi th re fe rence to t he app l i can t ' s case . Finally, the G o v e r n m e n t con tend 
t h a t t he ex i s tence of t he Police C o m p l a i n t s A u t h o r i t y d e m o n s t r a t e s t h a t 
t h e r e were a d e q u a t e p rocedu ra l s a feguards aga ins t a r b i t r a r y in t e r f e rence 
and the abuse of powers . 

25. T h e C o u r t no tes t h a t it is not d i spu t ed t h a t the survei l lance 
ca r r i ed out by the police in t he p r e s e n t case a m o u n t e d to an in t e r f e rence 
wi th t he app l i can t ' s r igh t s u n d e r Art ic le 8 § 1 of t he Conven t ion . T h e 
jarincipal issue is w h e t h e r th is i n t e r f e r ence was jus t i f ied u n d e r Art ic le 8 
§ 2, no tab ly w h e t h e r it was "in acco rdance wi th the law" a n d "necessa ry 
in a d e m o c r a t i c society", for one of the pu rposes e n u m e r a t e d in t h a t 
p a r a g r a p h . 

26. T h e C o u r t recal ls , with t he C o m m i s s i o n in the Govell case (see 
paragrajDhs 61 and 62 of the r epo r t ci ted above) , t h a t t h e p h r a s e "in 
accordance wi th t he law" not only r e q u i r e s compl iance wi th d o m e s t i c law 
bu t also r e l a t e s to t he qua l i ty of t h a t law, r e q u i r i n g it to be c o m p a t i b l e 
wi th t h e ru le of law (see t he Halford v. the U n i t e d K i n g d o m j u d g m e n t of 
25 J u n e 1997',Reports ojJudgments andDecisions 1997-III, p . 1017, § 49) . In the 
con tex t of covert survei l lance by publ ic a u t h o r i t i e s , in this i n s t ance the 
jx>lice, d o m e s t i c law m u s t provide p ro tec t ion aga ins t a r b i t r a r y 
in t e r f e rence wi th an individual ' s r igh t u n d e r Art ic le 8. Moreover , t he law 
m u s t be sufficiently c lear in its t e r m s to give individuals an a d e q u a t e 
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i n d i c a t i o n a s t o t h e c i r c u m s t a n c e s i n w h i c h a n d t h e c o n d i t i o n s o n w h i c h 

p u b l i c a u t h o r i t i e s a r e e n t i t l e d t o r e s o r t t o s u c h c o v e r t m e a s u r e s ( s e e t h e 

M a l o n e v. t h e U n i t e d K i n g d o m j u d g m e n t o f 2 A u g u s t 1 9 8 4 , S e r i e s A n o . 8 2 , 

P - 3 2 , § 6 7 ) . 

2 7 . A t t h e t i m e o f t h e e v e n t s in t h e p r e s e n t c a s e , t h e r e e x i s t e d n o 

s t a t u t o r y s y s t e m t o r e g u l a t e t h e u s e o f c o v e r t l i s t e n i n g d e v i c e s , a l t h o u g h 

t h e P o l i c e A c t 1 9 9 7 n o w p r o v i d e s s u c h a s t a t u t o r y f r a m e w o r k . T h e H o m e 

O f f i c e G u i d e l i n e s a t t h e r e l e v a n t t i m e w e r e n e i t h e r l e g a l l y b i n d i n g n o r 

w e r e t h e y d i r e c t l y p u b l i c l y a c c e s s i b l e . T h e C o u r t a l s o n o t e s t h a t L o r d 

N o l a n i n t h e H o u s e o f L o r d s c o m m e n t e d t h a t u n d e r E n g l i s h l a w t h e r e i s , 

i n g e n e r a l , n o t h i n g u n l a w f u l a b o u t a b r e a c h o f p r i v a c y . T h e r e w a s , 

t h e r e f o r e , n o d o m e s t i c l a w r e g u l a t i n g t h e u s e o f c o v e r t l i s t e n i n g d e v i c e s 

a t t h e r e l e v a n t t i m e . 

2 8 . I t f o l l o w s t h a t t h e i n t e r f e r e n c e in t h e p r e s e n t c a s e c a n n o t b e 

c o n s i d e r e d t o b e " i n a c c o r d a n c e w i t h t h e l a w " , a s r e q u i r e d b y A r t i c l e 8 § 2 

o f t h e C o n v e n t i o n . A c c o r d i n g l y , t h e r e h a s b e e n a v i o l a t i o n o f A r t i c l e 8. I n 

t h e l i g h t o f t h i s c o n c l u s i o n , t h e C o u r t is n o t r e q u i r e d t o d e t e r m i n e 

w h e t h e r t h e i n t e r f e r e n c e w a s " n e c e s s a r y in a d e m o c r a t i c s o c i e t y " fo r o n e 

o f t h e a i m s e n u m e r a t e d i n p a r a g r a p h 2 o f A r t i c l e 8 . 

I I . A L L E G E D V I O L A T I O N O F A R T I C L E 6 O F T H E C O N V E N T I O N 

2 9 . T h e a p p l i c a n t a l s o a l l e g e s a b r e a c h o f A r t i c l e 6 § 1 o f t h e 
C o n v e n t i o n , o n t h e g r o u n d t h a t t h e u s e a s t h e s o l e e v i d e n c e i n h i s c a s e o f 
t h e m a t e r i a l w h i c h h a d b e e n o b t a i n e d in b r e a c h o f A r t i c l e 8 o f t h e 
C o n v e n t i o n w a s n o t c o m p a t i b l e w i t h t h e " f a i r h e a r i n g " r e q u i r e m e n t s o f 
A r t i c l e 6 . A r t i c l e 6 § 1 o f t h e C o n v e n t i o n p r o v i d e s , s o f a r a s r e l e v a n t , a s 
f o l l o w s : 

"In the determination of... any criminal charge against him, everyone is entitled to a 
lair and public hearing ..." 

3 0 . T h e a p p l i c a n t d o e s n o t s u b m i t t h a t A r t i c l e 6 r e q u i r e s a n a u t o m a t i c 

r u l e o f e x c l u s i o n o f e v i d e n c e o b t a i n e d i n c o n s e q u e n c e o f a b r e a c h o f 

A r t i c l e 8 , b u t a r g u e s t h a t w h e r e e v i d e n c e h a s b e e n o b t a i n e d in b r e a c h of 

a C o n v e n t i o n r i g h t , t h r e e r e q u i r e m e n t s m u s t b e f u l f i l l e d b y t h e d o m e s t i c 

c o u r t s : 

- t h e r e m u s t b e a n e f f e c t i v e p r o c e d u r e d u r i n g t h e t r i a l b y w h i c h t h e 

a p p l i c a n t c a n c h a l l e n g e t h e a d m i s s i b i l i t y o f e v i d e n c e ; 

- t h e t r i a l c o u r t s h o u l d h a v e r e g a r d t o t h e n a t u r e o f t h e v i o l a t i o n ; a n d 

- t h e c o n v i c t i o n s h o u l d n o t b e b a s e d s o l e l y o n e v i d e n c e o b t a i n e d i n 

c o n s e q u e n c e o f a b r e a c h o f a C o n v e n t i o n r i g h t . 

T h e a p p l i c a n t a r g u e s t h a t t h e p r o c e d u r e u n d e r s e c t i o n 7 8 o f P A C E is 

n o t c a p a b l e o f a f f o r d i n g a g r o u n d for t h e e x c l u s i o n o f e v i d e n c e , g i v e n t h a t 

t h e H o u s e o f L o r d s ' j u d g m e n t i n d i c a t e s t h a t a b r e a c h o f A r t i c l e 8 w a s n o t 
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c a p a b l e of a f f o r d i n g a g r o u n d for t h e e x c l u s i o n o f e v i d e n c e u n d e r t h a t 
s e c t i o n . H e s u b m i t s t h a t t h e a b s e n c e o f a n e f f e c t i v e p r o c e d u r e , b y w h i c h 
h e c o u l d c h a l l e n g e t h e u s e o f e v i d e n c e o b t a i n e d in b r e a c h o f A r t i c l e 8 , is i n 
b r e a c h o f A r t i c l e 6 o f t h e C o n v e n t i o n . 

3 1 . T h e a p p l i c a n t f u r t h e r s u b m i t s t h a t t h e n a t u r e o f t h e b r e a c h 
a m o u n t e d t o a f u n d a m e n t a l v i o l a t i o n o f t h e C o n v e n t i o n a s t h e r e w a s a 
c o m p l e t e a b s e n c e o f a s t a t u t o r y s c h e m e r e g u l a t i n g t h e u s e o f s e c r e t a u r a l 
s u r v e i l l a n c e d e v i c e s b y t h e p o l i c e . F i n a l l y , t h e a p p l i c a n t c o n t e n d s t h a t it is 
c o n t r a r y t o t h e r u l e o f l a w t o p e r m i t a c r i m i n a l c o n v i c t i o n t o b e b a s e d 
s o l e l y o n e v i d e n c e o b t a i n e d b y i l l e g a l a c t s o f l a w - e n f o r c e m e n t a g e n t s . 
H e m a i n t a i n s t h a t h e c a n s t i l l c l a i m t o b e t h e v i c t i m o f a v i o l a t i o n o f t h e 
r i g h t t o a f a i r h e a r i n g e v e n t h o u g h h e w a s in f ac t g u i l t y a n d p l e a d e d g u i l t y 
t o t h e o f f e n c e w i t h w h i c h h e h a d b e e n c h a r g e d . I n t h e p r e s e n t 
c i r c u m s t a n c e s , if t h e e v i d e n c e h a d b e e n e x c l u d e d a s i n a d m i s s i b l e b y t h e 
t r i a l c o u r t , t h e p r o s e c u t i o n w o u l d h a v e d i s c o n t i n u e d t h e p r o c e e d i n g s . T h e 
a p p l i c a n t s u b m i t s t h a t t h e C o u r t ' s r o l e is n o t t o d e t e r m i n e w h e t h e r o r n o t 
t h e r e w a s a m i s c a r r i a g e o f j u s t i c e b u t w h e t h e r o r n o t t h e a p p l i c a n t , 
i n n o c e n t o r g u i l t y , r e c e i v e d a f a i r t r i a l . 

3 2 . T h e G o v e r n m e n t n o t e t h a t t h e p r e s e n t c a s e c l o s e l y r e s e m b l e s 
t h e c a s e o f S c h e n k v . S w i t z e r l a n d ( j u d g m e n t o f 12 J u l y 1 9 8 8 , S e r i e s A 
n o . 1 4 0 ) , a n d s u b m i t t h a t t h e a p p l i c a n t h a d t h e o p p o r t u n i t y ( w h i c h h e 
t o o k ) t o c h a l l e n g e t h e u s e o f t h e t a p e r e c o r d i n g in e v i d e n c e a t t h e voir 
dire. T h e y n o t e t h a t , h a v i n g c a r e f u l l y c o n s i d e r e d t h e a p p l i c a n t ' s 
a r g u m e n t s t h a t t h e p o l i c e l a c k e d t h e p o w e r t o u s e a l i s t e n i n g d e v i c e 
a n d t h a t t h e r e w a s a c ivi l t r e s p a s s , a b r e a c h o f A r t i c l e 8 o f t h e 
C o n v e n t i o n a n d a b r e a c h o f t h e G u i d e l i n e s , t h e t r i a l j u d g e 
n e v e r t h e l e s s c o n s i d e r e d t h a t s u c h a r g u m e n t s d i d n o t a f f o r d g r o u n d s 
for e x c l u d i n g t h e e v i d e n c e u n d e r s e c t i o n 7 8 o f P A C E a n d h e 
t h e r e f o r e a d m i t t e d t h e t a p e r e c o r d i n g a s e v i d e n c e . T h e a p p l i c a n t 
f u r t h e r h a d t h e o p p o r t u n i t y o f c h a l l e n g i n g t h e j u d g e ' s r u l i n g i n t h e 
C o u r t o f A p p e a l a n d t h e H o u s e o f L o r d s . T h e H o u s e of L o r d s 
e x p r e s s l y c o n s i d e r e d w h e t h e r t h e a p p l i c a n t h a d a f a i r t r i a l b y a n a l o g y 
w i t h A r t i c l e 6 o f t h e C o n v e n t i o n b u t f o u n d t h a t t h e r e w a s n o b r e a c h o f 
s u c h r i g h t e v e n if t h e o b t a i n i n g o f t h e e v i d e n c e c o n s t i t u t e d a b r e a c h o f 
A r t i c l e 8 o f t h e C o n v e n t i o n . 

3 3 . T h e G o v e r n m e n t r e c o g n i s e t h a t , i n c o n t r a s t t o t h e p o s i t i o n i n t h e 
S c h e n k c a s e , t h e t a p e r e c o r d i n g w a s t h e o n l y e v i d e n c e a g a i n s t t h e 
a p p l i c a n t . H o w e v e r , in t h e G o v e r n m e n t ' s s u b m i s s i o n , w h e r e t h e r e is 
s t r o n g e v i d e n c e t o p r o v e t h e i n v o l v e m e n t o f a p e r s o n in a s e r i o u s c r i m e , 
t h e n t h e r e is a s t r o n g p u b l i c i n t e r e s t i n a d m i t t i n g it i n c r i m i n a l 
p r o c e e d i n g s , e v e n if it is t h e o n l y e v i d e n c e a g a i n s t t h e a c c u s e d , p r o v i d e d 
t h a t , a s h e r e , t h e a c c u s e d h a s t h e o p p o r t u n i t y o f c h a l l e n g i n g t h e e v i d e n c e 
a n d o p p o s i n g i t s u s e , a n d t h a t ful l c o n s i d e r a t i o n is g i v e n b y t h e t r i a l c o u r t 
t o t h e f a i r n e s s o f a d m i t t i n g t h e e v i d e n c e . F i n a l l y , t h e G o v e r n m e n t s u b m i t 
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t h a t t h e a p p l i c a n t ' s a d m i s s i o n o f g u i l t d u r i n g t h e t r i a l is r e l e v a n t t o t h e 
c o n s i d e r a t i o n o f t h e f a i r n e s s o f t h e t r i a l u n d e r A r t i c l e 6 . 

3 4 . T h e C o u r t r e i t e r a t e s t h a t i t s d u t y , a c c o r d i n g t o A r t i c l e 19 o f t h e 
C o n v e n t i o n , is t o e n s u r e t h e o b s e r v a n c e o f t h e e n g a g e m e n t s u n d e r t a k e n b y 
t h e C o n t r a c t i n g S t a t e s t o t h e C o n v e n t i o n . I n p a r t i c u l a r , it is n o t i t s f u n c t i o n t o 
d e a l w i t h e r r o r s o f f a c t o r o f l a w a l l e g e d l y c o m m i t t e d b y a n a t i o n a l c o u r t 
u n l e s s a n d in s o f a r a s t h e y m a y h a v e i n f r i n g e d r i g h t s a n d f r e e d o m s 
p r o t e c t e d b y t h e C o n v e n t i o n . W h i l e A r t i c l e 6 g u a r a n t e e s t h e right t o a f a i r 
h e a r i n g , it d o e s n o t l a y d o w n a n y r u l e s o n t h e a d m i s s i b i l i t y o f e v i d e n c e a s 
s u c h , w h i c h is t h e r e f o r e p r i m a r i l y a m a t t e r fo r r e g u l a t i o n u n d e r n a t i o n a l l a w 
( s e e t h e S c h e n k j u d g m e n t c i t e d a b o v e , p . 2 9 , § § 4 5 - 4 6 , a n d , fo r a m o r e r e c e n t 
e x a m p l e i n a d i f f e r e n t c o n t e x t , t h e T e i x e i r a d e C a s t r o v . P o r t u g a l j u d g m e n t o f 
9 J u n e 1 9 9 8 , Reports 1 9 9 8 J V , p . 1 4 6 2 , § 3 4 ) . I t is n o t t h e r o l e o f t h e C o u r t t o 
d e t e r m i n e , a s a m a t t e r o f p r i n c i p l e , w h e t h e r p a r t i c u l a r t y p e s o f e v i d e n c e - fo r 
e x a m p l e , u n l a w f u l l y o b t a i n e d e v i d e n c e - m a y b e a d m i s s i b l e o r , i n d e e d , 
w h e t h e r t h e a p p l i c a n t w a s g u i l t y o r n o t . T h e q u e s t i o n w h i c h m u s t b e 
a n s w e r e d is w h e t h e r t h e p r o c e e d i n g s a s a w h o l e , i n c l u d i n g t h e w a y in w h i c h 
t h e e v i d e n c e w a s o b t a i n e d , w e r e f a i r . T h i s i n v o l v e s a n e x a m i n a t i o n o f t h e 
" u n l a w f u l n e s s " in q u e s t i o n a n d , w h e r e v i o l a t i o n o f a n o t h e r C o n v e n t i o n r i g h t 
is c o n c e r n e d , t h e n a t u r e o f t h e v i o l a t i o n f o u n d . 

3 5 . T h e C o u r t r e c a l l s t h a t i n t h e S c h e n k c a s e c i t e d a b o v e t h e a p p l i c a n t 
c o m p l a i n e d , inter alia, t h a t t h e r e c o r d i n g o f h i s c o n v e r s a t i o n w i t h P . in 
b r e a c h o f S w i s s l a w a n d i t s u s e a s e v i d e n c e a t h i s t r i a l c o n t r a v e n e d 
A r t i c l e 6 § 1 o f t h e C o n v e n t i o n . T h e C o u r t n o t e d i n i t s j u d g m e n t t h a t it 
w a s n o t d i s p u t e d t h a t t h e r e c o r d i n g i n i s s u e h a d b e e n o b t a i n e d u n l a w f u l l y 
a s a m a t t e r o f S w i s s l a w a n d t h a t t h i s h a d b e e n e x p r e s s l y r e c o g n i s e d b y t h e 
S w i s s c o u r t s . T h e C o u r t o b s e r v e d t h a t it c o u l d n o t " e x c l u d e a s a m a t t e r o f 
p r i n c i p l e a n d i n t h e a b s t r a c t t h a t u n l a w f u l l y o b t a i n e d e v i d e n c e o f t h e 
p r e s e n t k i n d m a y b e a d m i s s i b l e " ( i b i d . , p . 2 9 , § 4 6 ) , a n d t h a t it h a d o n l y 
t o a s c e r t a i n w h e t h e r t h e a p p l i c a n t ' s t r i a l a s a w h o l e w a s f a i r . I n c o n c l u d i n g 
t h a t t h e u s e o f t h e d i s p u t e d r e c o r d i n g i n e v i d e n c e d i d n o t d e p r i v e t h e 
a p p l i c a n t o f a f a i r t r i a l , t h e C o u r t n o t e d , first, t h a t t h e r i g h t s o f t h e 
d e f e n c e h a d n o t b e e n d i s r e g a r d e d : t h e a p p l i c a n t h a d b e e n g i v e n t h e 
o p p o r t u n i t y , w h i c h h e t o o k , o f c h a l l e n g i n g t h e a u t h e n t i c i t y o f t h e 
r e c o r d i n g a n d o p p o s i n g i t s u s e , a s w e l l a s t h e o p p o r t u n i t y o f e x a m i n i n g P . 
a n d s u m m o n i n g t h e p o l i c e i n s p e c t o r r e s p o n s i b l e fo r i n s t i g a t i n g t h e 
m a k i n g o f t h e r e c o r d i n g . T h e C o u r t f u r t h e r " a t t a c h e [ d ] w e i g h t t o t h e 
f a c t t h a t t h e r e c o r d i n g o f t h e t e l e p h o n e c o n v e r s a t i o n w a s n o t t h e o n l y 
e v i d e n c e o n w h i c h t h e c o n v i c t i o n w a s b a s e d " ( i b i d . , p p . 2 9 - 3 0 , § 4 8 ) . 

3 6 . T h e C o u r t n o t e s a t t h e o u t s e t t h a t , i n c o n t r a s t t o t h e p o s i t i o n 
e x a m i n e d i n t h e S c h e n k c a s e , t h e f i x i n g o f t h e l i s t e n i n g d e v i c e a n d t h e 
r e c o r d i n g o f t h e a p p l i c a n t ' s c o n v e r s a t i o n w e r e n o t u n l a w f u l i n t h e s e n s e 
o f b e i n g c o n t r a r y t o d o m e s t i c c r i m i n a l l a w . I n p a r t i c u l a r , a s L o r d N o l a n 
o b s e r v e d , u n d e r E n g l i s h l a w t h e r e is i n g e n e r a l n o t h i n g u n l a w f u l a b o u t a 
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b r e a c h o f p r i v a c y . M o r e o v e r , a s w a s f u r t h e r n o t e d , t h e r e w a s n o s u g g e s t i o n 
t h a t , in fixing t h e d e v i c e , t h e p o l i c e h a d o p e r a t e d o t h e r w i s e t h a n i n 
a c c o r d a n c e w i t h t h e H o m e O f f i c e G u i d e l i n e s . I n a d d i t i o n , a s t h e H o u s e 
o f L o r d s f o u n d , t h e a d m i s s i o n s m a d e b y t h e a p p l i c a n t d u r i n g t h e 
c o n v e r s a t i o n w i t h B . w e r e m a d e v o l u n t a r i l y , t h e r e b e i n g n o e n t r a p m e n t 
a n d t h e a p p l i c a n t b e i n g u n d e r n o i n d u c e m e n t t o m a k e s u c h a d m i s s i o n s . 
T h e " u n l a w f u l n e s s " o f w h i c h c o m p l a i n t is m a d e in t h e p r e s e n t c a s e r e l a t e s 
e x c l u s i v e l y t o t h e f a c t t h a t t h e r e w a s n o s t a t u t o r y a u t h o r i t y fo r t h e 
i n t e r f e r e n c e w i t h t h e a p p l i c a n t ' s r i g h t t o r e s p e c t fo r p r i v a t e l i fe a n d t h a t , 
a c c o r d i n g l y , s u c h i n t e r f e r e n c e w a s n o t " i n a c c o r d a n c e w i t h t h e l a w " , a s 
t h a t p h r a s e h a s b e e n i n t e r p r e t e d i n A r t i c l e 8 § 2 o f t h e C o n v e n t i o n . 

3 7 . T h e C o u r t n e x t n o t e s t h a t t h e c o n t e s t e d m a t e r i a l i n t h e p r e s e n t 
c a s e w a s i n e f f e c t t h e o n l y e v i d e n c e a g a i n s t t h e a p p l i c a n t a n d t h a t t h e 
a p p l i c a n t ' s p l e a o f g u i l t y w a s t e n d e r e d o n l y o n t h e b a s i s o f t h e j u d g e ' s 
r u l i n g t h a t t h e e v i d e n c e s h o u l d b e a d m i t t e d . H o w e v e r , t h e r e l e v a n c e o f 
t h e e x i s t e n c e o f e v i d e n c e o t h e r t h a n t h e c o n t e s t e d m a t t e r d e p e n d s o n t h e 
c i r c u m s t a n c e s o f t h e c a s e . I n t h e p r e s e n t c i r c u m s t a n c e s , w h e r e t h e t a p e 
r e c o r d i n g w a s a c k n o w l e d g e d t o b e v e r y s t r o n g e v i d e n c e , a n d w h e r e t h e r e 
w a s n o r i s k o f i t b e i n g u n r e l i a b l e , t h e n e e d fo r s u p p o r t i n g e v i d e n c e is 
c o r r e s p o n d i n g l y w e a k e r . I t is t r u e t h a t , i n t h e c a s e o f S c h e n k , w e i g h t w a s 
a t t a c h e d b y t h e C o u r t t o t h e f a c t t h a t t h e t a p e r e c o r d i n g a t i s s u e in t h a t 
c a s e w a s n o t t h e o n l y e v i d e n c e a g a i n s t t h e a p p l i c a n t . H o w e v e r , t h e C o u r t 
n o t e s i n t h i s r e g a r d t h a t t h e r e c o r d i n g i n t h e S c h e n k c a s e , a l t h o u g h n o t t h e 
o n l y e v i d e n c e , w a s d e s c r i b e d b y t h e C r i m i n a l C a s s a t i o n D i v i s i o n o f t h e 
V a u d C a n t o n a l C o u r t a s h a v i n g " a p e r h a p s d e c i s i v e i n f l u e n c e , o r a t t h e 
l e a s t a n o t i n c o n s i d e r a b l e o n e , o n t h e o u t c o m e of t h e c r i m i n a l 
p r o c e e d i n g s " ( i b i d . , p p . 1 9 - 2 2 , § 2 8 ) . M o r e o v e r , t h i s e l e m e n t w a s n o t t h e 
d e t e r m i n i n g f a c t o r i n t h e C o u r t ' s c o n c l u s i o n . 

3 8 . T h e c e n t r a l q u e s t i o n in t h e p r e s e n t c a s e is w h e t h e r t h e 
p r o c e e d i n g s a s a w h o l e w e r e f a i r . W i t h s p e c i f i c r e f e r e n c e t o t h e 
a d m i s s i o n o f t h e c o n t e s t e d t a p e r e c o r d i n g , t h e C o u r t n o t e s t h a t , a s in t h e 
S c h e n k c a s e , t h e a p p l i c a n t h a d a m p l e o p p o r t u n i t y t o c h a l l e n g e b o t h t h e 
a u t h e n t i c i t y a n d t h e u s e o f t h e r e c o r d i n g . H e d i d n o t c h a l l e n g e i t s 
a u t h e n t i c i t y , b u t c h a l l e n g e d i t s u s e a t t h e voir dire a n d a g a i n b e f o r e t h e 
C o u r t o f A p p e a l a n d t h e H o u s e o f L o r d s . T h e C o u r t n o t e s t h a t a t e a c h 
l e v e l o f j u r i s d i c t i o n t h e d o m e s t i c c o u r t s a s s e s s e d t h e e f f ec t o f a d m i s s i o n 
o f t h e e v i d e n c e o n t h e f a i r n e s s o f t h e t r i a l b y r e f e r e n c e t o s e c t i o n 7 8 o f 
P A C E , a n d t h e c o u r t s d i s c u s s e d , a m o n g s t o t h e r m a t t e r s , t h e n o n 
s t a t u t o r y b a s i s f o r t h e s u r v e i l l a n c e . T h e f ac t t h a t t h e a p p l i c a n t w a s a t 
e a c h s t e p u n s u c c e s s f u l m a k e s n o d i f f e r e n c e ( i b i d . , p . 2 9 , § 4 7 ) . 

3 9 . T h e C o u r t w o u l d a d d t h a t it is c l e a r t h a t , h a d t h e d o m e s t i c c o u r t s 
b e e n o f t h e v i e w t h a t t h e a d m i s s i o n o f t h e e v i d e n c e w o u l d h a v e g i v e n r i s e 
t o s u b s t a n t i v e u n f a i r n e s s , t h e y w o u l d h a v e h a d a d i s c r e t i o n t o e x c l u d e it 
u n d e r s e c t i o n 7 8 o f P A C E . 
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4 0 . I n t h e s e c i r c u m s t a n e e s , t h e C o u r t finds t h a t t h e u s e a t t h e 

a p p l i c a n t ' s t r i a l o f t h e s e c r e t l y t a p e d m a t e r i a l d i d n o t c o n f l i c t w i t h t h e 

r e q u i r e m e n t s o f f a i r n e s s g u a r a n t e e d b y A r t i c l e 6 § 1 o f t h e C o n v e n t i o n . 

I I I . A L L E G E D V I O L A T I O N O F A R T I C L E 13 O F T H E C O N V E N T I O N 

4 1 . T h e a p p l i c a n t a l s o a l l e g e s a b r e a c h o f A r t i c l e 13 o f t h e C o n v e n t i o n 

o n t h e g r o u n d t h a t t h e c o u r t s s h o u l d h a v e t a k e n i n t o a c c o u n t t h a t t h e 

e v i d e n c e h a d b e e n o b t a i n e d i n b r e a c h o f t h e C o n v e n t i o n . A r t i c l e 13 

p r o v i d e s a s f o l l o w s : 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

4 2 . T h e a p p l i c a n t s u b m i t s t h a t , a c c o r d i n g t o d o m e s t i c l a w , a b r e a c h o f 

A r t i c l e 8 d o e s n o t s a t i s f y t h e r e q u i r e m e n t s fo r e x c l u s i o n u n d e r s e c t i o n 7 8 

o f P A C E , e v e n if t h e e v i d e n c e s o o b t a i n e d is t h e o n l y e v i d e n c e i n t h e c a s e . 

S e c t i o n 7 8 is t h e r e f o r e n o t c a p a b l e o f a f f o r d i n g a r e m e d y w h i c h is p r a c t i c a l 

a n d e f f e c t i v e , a s r e q u i r e d b y A r t i c l e 13. 

I n c o n n e c t i o n w i t h t h e G o v e r n m e n t ' s c l a i m t h a t t h e P o l i c e C o m p l a i n t s 

A u t h o r i t y p r o v i d e s a s e c o n d r e m e d y , t h e a p p l i c a n t a g a i n r e f e r s t o t h e 

f i n d i n g s o f t h e E u r o p e a n C o m m i s s i o n o f H u m a n R i g h t s in t h e G o v e l l 

c a s e ( s e e p a r a g r a p h s 6 8 - 7 0 o f t h e r e p o r t c i t e d a b o v e ) a n d s u b m i t s t h a t , 

g i v e n t h e C o m m i s s i o n ' s finding o f a b r e a c h o f A r t i c l e 13 i n t h o s e 

c i r c u m s t a n c e s , t h e C o u r t m u s t a l s o f i n d a b r e a c h o f t h e A r t i c l e in t h e 

p r e s e n t c a s e . 

4 3 . T h e G o v e r n m e n t s u b m i t t h a t r e m e d i e s w e r e a v a i l a b l e t o s a t i s f y 

t h e r e q u i r e m e n t s o f A r t i c l e 13 . T h e y s u b m i t t h a t t h e c o u r t s h a d a 

d i s c r e t i o n u n d e r s e c t i o n 7 8 o f P A C E t o t a k e i n t o a c c o u n t t h e f a c t t h a t 

e v i d e n c e h a d b e e n o b t a i n e d i n c i r c u m s t a n c e s w h i c h i n v o l v e d a n a r g u a b l e 

b r e a c h o f A r t i c l e 8 o f t h e C o n v e n t i o n . 

F u r t h e r , t h e y c l a i m t h a t it w a s o p e n t o t h e a p p l i c a n t t o c o m p l a i n t o t h e 

P o l i c e C o m p l a i n t s A u t h o r i t y in r e s p e c t o f t h e a l l e g a t i o n s o f p o l i c e 

m i s c o n d u c t a n d t h a t t h e H i g h C o u r t h a d j u r i s d i c t i o n o v e r t h a t A u t h o r i t y 

s h o u l d t h e A u t h o r i t y a c t in b r e a c h o f i t s p r o c e d u r e s o r i r r a t i o n a l l y . 

4 4 . T h e C o u r t r e c a l l s t h a t A r t i c l e 13 g u a r a n t e e s t h e a v a i l a b i l i t y o f a 

r e m e d y a t n a t i o n a l l e v e l t o e n f o r c e t h e s u b s t a n c e o f C o n v e n t i o n r i g h t s 

a n d f r e e d o m s i n w h a t e v e r f o r m t h e y m a y h a p p e n t o b e s e c u r e d i n t h e 

d o m e s t i c l e g a l o r d e r . T h u s , i t s e f f ec t is t o r e q u i r e t h e p r o v i s i o n o f a 

d o m e s t i c r e m e d y a l l o w i n g t h e c o m p e t e n t n a t i o n a l a u t h o r i t y b o t h t o d e a l 

w i t h t h e s u b s t a n c e o f t h e r e l e v a n t C o n v e n t i o n c o m p l a i n t a n d t o g r a n t 

a p p r o p r i a t e r e l i e f , w i t h o u t , h o w e v e r , r e q u i r i n g i n c o r p o r a t i o n o f t h e 

C o n v e n t i o n ( s e e Smith and Grady v. the United Kingdom, n o s . 3 3 9 8 5 / 9 6 a n d 

3 3 9 8 6 / 9 6 , § 1 3 5 , E C H R 1 9 9 9 - V I ) . I n t h e p r e s e n t c a s e , t h e A r t i c l e 13 c l a i m 



296 KHAN v. THE UNTIED KINGDOM JUDGMENT 

m u s t b e t a k e n t o b e a n a l l e g a t i o n t h a t t h e a p p l i c a n t d i d n o t h a v e a n 

e f f e c t i v e r e m e d y in r e s p e c t o f h i s c l a i m s u n d e r A r t i c l e 8 o f t h e 

C o n v e n t i o n . T h e C o u r t w o u l d n o t e a t t h e o u t s e t t h a t t h e c o u r t s in t h e 

c r i m i n a l p r o c e e d i n g s w e r e n o t c a p a b l e o f p r o v i d i n g a r e m e d y b e c a u s e , 

a l t h o u g h t h e y c o u l d c o n s i d e r q u e s t i o n s o f t h e f a i r n e s s o f a d m i t t i n g t h e 

e v i d e n c e i n t h e c r i m i n a l p r o c e e d i n g s , it w a s n o t o p e n t o t h e m t o d e a l 

w i t h t h e s u b s t a n c e o f t h e C o n v e n t i o n c o m p l a i n t t h a t t h e i n t e r f e r e n c e 

w i t h t h e a p p l i c a n t ' s r i g h t t o r e s p e c t fo r h i s p r i v a t e l i fe w a s n o t " i n 

a c c o r d a n c e w i t h t h e l a w " ; s t i l l l e s s w a s i t o p e n t o t h e m t o g r a n t 

a p p r o p r i a t e r e l i e f i n c o n n e c t i o n w i t h t h e c o m p l a i n t . 

4 5 . A s r e g a r d s t h e v a r i o u s o t h e r a v e n u e s o p e n t o t h e a p p l i c a n t in 

r e s p e c t o f t h e A r t i c l e 8 c o m p l a i n t , t h e C o u r t o b s e r v e s , a g a i n w i t h t h e 

C o m m i s s i o n i n t h e G o v e l l c a s e , t h a t c o m p l a i n t s o n l y h a v e t o b e r e f e r r e d t o 

t h e P o l i c e C o m p l a i n t s A u t h o r i t y in c i r c u m s t a n c e s w h e r e t h e y c o n t a i n 

a l l e g a t i o n s t h a t t h e r e l e v a n t c o n d u c t r e s u l t e d in d e a t h o r s e r i o u s i n j u r y o r 

w h e r e t h e c o m p l a i n t is o f a t y p e s p e c i f i e d b y t h e S e c r e t a r y o f S t a t e . I n o t h e r 

c i r c u m s t a n c e s t h e C h i e f C o n s t a b l e o f t h e a r e a w i l l d e c i d e w h e t h e r o r n o t h e 

is t h e a p p r o p r i a t e a u t h o r i t y t o d e c i d e t h e c a s e . I f h e c o n c l u d e s t h a t h e is t h e 

c o r r e c t a u t h o r i t y , t h e n t h e s t a n d a r d p r o c e d u r e is t o a p p o i n t a m e m b e r o f 

h i s o w n f o r c e t o c a r r y o u t t h e i n v e s t i g a t i o n . A l t h o u g h t h e P o l i c e C o m p l a i n t s 

A u t h o r i t y c a n r e q u i r e a c o m p l a i n t t o b e s u b m i t t e d t o it f o r c o n s i d e r a t i o n 

u n d e r s e c t i o n 8 7 o f P A C E , t h e e x t e n t t o w h i c h t h e P o l i c e C o m p l a i n t s 

A u t h o r i t y o v e r s e e s t h e d e c i s i o n - m a k i n g p r o c e s s u n d e r t a k e n by t h e C h i e f 

C o n s t a b l e in d e t e r m i n i n g if h e is t h e a p p r o p r i a t e a u t h o r i t y is u n c l e a r ( s e e 

p a r a g r a p h 6 8 o f t h e C o m m i s s i o n ' s r e p o r t i n t h e G o v e l l c a s e c i t e d a b o v e ) . 

4 6 . T h e C o u r t a l s o n o t e s t h e i m p o r t a n t r o l e p l a y e d by t h e S e c r e t a r y o f 

S t a t e in a p p o i n t i n g , r e m u n e r a t i n g a n d , in c e r t a i n c i r c u m s t a n c e s , 

d i s m i s s i n g m e m b e r s o f t h e P o l i c e C o m p l a i n t s A u t h o r i t y . I n p a r t i c u l a r , 

t h e C o u r t o b s e r v e s t h a t u n d e r s e c t i o n 1 0 5 ( 4 ) o f t h e A c t t h e P o l i c e 

C o m p l a i n t s A u t h o r i t y is t o h a v e r e g a r d t o a n y g u i d a n c e g i v e n t o it b y t h e 

S e c r e t a r y o f S t a t e w i t h r e s p e c t t o t h e w i t h d r a w a l o r p r e f e r r i n g o f 

d i s c i p l i n a r y c h a r g e s a n d c r i m i n a l p r o c e e d i n g s ( i b i d . , § 6 9 ) . 

4 7 . A c c o r d i n g l y , t h e C o u r t finds t h a t t h e s y s t e m o f i n v e s t i g a t i o n o f 

c o m p l a i n t s d o e s n o t m e e t t h e r e q u i s i t e s t a n d a r d s o f i n d e p e n d e n c e 

n e e d e d t o c o n s t i t u t e s u f f i c i e n t p r o t e c t i o n a g a i n s t t h e a b u s e o f a u t h o r i t y 

a n d t h u s p r o v i d e a n e f f e c t i v e r e m e d y w i t h i n t h e m e a n i n g o f A r t i c l e 1 3 . 

T h e r e h a s t h e r e f o r e b e e n a v i o l a t i o n o f A r t i c l e 13 o f t h e C o n v e n t i o n . 

I V . A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

A r t i c l e 4 1 o f t h e C o n v e n t i o n p r o v i d e s : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
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partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the 
injured party." 

A . D a m a g e 

4 8 . T h e a p p l i c a n t m a d e n o c l a i m fo r p e c u n i a r y o r n o n - p e c u n i a r y l o s s . 

T h e G o v e r n m e n t c o n s i d e r e d t h a t if a b r e a c h o f t h e C o n v e n t i o n w e r e 

f o u n d , t h e j u d g m e n t in i t s e l f c o n s t i t u t e d s u f f i c i e n t j u s t s a t i s f a c t i o n . 

4 9 . T h e C o u r t is o f t h e v i e w t h a t t h e finding o f a v i o l a t i o n c o n s t i t u t e s 

i n i t s e l f s u f f i c i e n t j u s t s a t i s f a c t i o n for a n y d a m a g e w h i c h t h e a p p l i c a n t 

m a y h a v e s u f f e r e d . 

B . C o s t s a n d e x p e n s e s 

5 0 . T h e a p p l i c a n t c l a i m e d a t o t a l o f 1 4 , 6 9 4 . 9 5 p o u n d s s t e r l i n g ( G B P ) 

i n c l u d i n g v a l u e - a d d e d t a x ( " V A T " ) , c o n s i s t i n g o f G B P 1 0 , 8 1 0 for c o u n s e l ' s 

f e e s , a n d G B P 3 , 8 8 4 . 9 5 for s o l i c i t o r ' s c o s t s a n d e x p e n s e s . T h e G o v e r n m e n t 

n o t e d t h a t t h e a p p l i c a n t in e f f e c t m a d e t w o c o m p l a i n t s , o n e u n d e r 

A r t i c l e s 8 a n d 13 , a n d o n e u n d e r A r t i c l e 6 . T h e y s u b m i t t e d t h a t , if t h e 

a p p l i c a n t w e r e s u c c e s s f u l i n p a r t o n l y o f h i s c l a i m s , a n y a m o u n t a w a r d e d 

s h o u l d b e r e d u c e d a c c o r d i n g l y . T h e y c o n s i d e r e d t h a t c o u n s e l ' s f e e s w e r e i n 

a n y e v e n t e x c e s s i v e , c o n t e n d i n g t h a t a t o t a l , V A T - i n c l u s i v e f i g u r e o f 

G B P 7 ,391 w o u l d b e m o r e a p p r o p r i a t e . 

5 1 . T h e C o u r t , d e c i d i n g o n a n e q u i t a b l e b a s i s , a w a r d s t h e a p p l i c a n t 

t h e s u m of G B P 1 1 , 5 0 0 , t o g e t h e r w i t h a n y V A T w h i c h m a y b e p a y a b l e , 

b u t l e s s t h e a m o u n t s a l r e a d y p a i d in l e g a l a i d b y t h e C o u n c i l o f E u r o p e . 

C . D e f a u l t i n t e r e s t 

A c c o r d i n g t o t h e i n f o r m a t i o n a v a i l a b l e t o t h e C o u r t , t h e s t a t u t o r y r a t e 

o f i n t e r e s t a p p l i c a b l e in t h e U n i t e d K i n g d o m a t t h e d a t e o f a d o p t i o n o f t h e 

p r e s e n t j u d g m e n t i s 7 . 5 % p e r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds u n a n i m o u s l y t h a t t h e r e h a s b e e n a v i o l a t i o n o f A r t i c l e 8 o f t h e 

C o n v e n t i o n ; 

2 . Holds by s ix v o t e s t o o n e t h a t t h e r e h a s n o t b e e n a v i o l a t i o n o f A r t i c l e 6 

o f t h e C o n v e n t i o n ; 

3 . Holds u n a n i m o u s l y t h a t t h e r e h a s b e e n a v i o l a t i o n o f A r t i c l e 13 o f t h e 

C o n v e n t i o n ; 
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4 . Holds by s ix v o t e s t o o n e 

( a ) t h a t t h e r e s p o n d e n t S t a t e is t o p a y t h e a p p l i c a n t , w i t h i n t h r e e 

m o n t h s f r o m t h e d a t e o n w h i c h t h e j u d g m e n t b e c o m e s f i n a l , fo r c o s t s 

a n d e x p e n s e s , G B P 1 1 , 5 0 0 ( e l e v e n t h o u s a n d five h u n d r e d p o u n d s 

s t e r l i n g ) , t o g e t h e r w i t h a n y v a l u e - a d d e d t a x t h a t m a y b e c h a r g e a b l e , 

l e s s F R F 1 1 , 0 9 0 . 3 0 ( e l e v e n t h o u s a n d a n d n i n e t y F r e n c h f r a n c s t h i r t y 

c e n t i m e s ) t o b e c o n v e r t e d i n t o p o u n d s s t e r l i n g a t t h e r a t e a p p l i c a b l e 

o n t h e d a t e o f d e l i v e r y o f t h e p r e s e n t j u d g m e n t ; 

( b ) t h a t s i m p l e i n t e r e s t a t a n a n n u a l r a t e o f 7 . 5 % s h a l l b e p a y a b l e 

f r o m t h e e x p i r y o f t h e a b o v e - m e n t i o n e d t h r e e m o n t h s u n t i l s e t t l e m e n t ; 

5 . Dismisses u n a n i m o u s l y t h e r e m a i n d e r o f t h e a p p l i c a n t ' s c l a i m fo r j u s t 
s a t i s f a c t i o n . 

D o n e in E n g l i s h , a n d n o t i f i e d in w r i t i n g o n 12 M a y 2 0 0 0 , p u r s u a n t t o 
R u l e 7 7 § § 2 a n d 3 o f t h e R u l e s o f C o u r t . 

S. DOU.F. j . _ p . COSTA 

R e g i s t r a r P r e s i d e n t 

I n a c c o r d a n c e w i t h A r t i c l e 4 5 § 2 o f t h e C o n v e n t i o n a n d R u l e 74 § 2 o f 
t h e R u l e s o f C o u r t , t h e p a r t l y c o n c u r r i n g , p a r t l y d i s s e n t i n g o p i n i o n o f 
M r L o u c a i d e s is a n n e x e d t o t h i s j u d g m e n t . 

J . - P . C . 
S . D . 
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P A R T L Y C O N C U R R I N G , P A R T L Y D I S S E N T I N G O P I N I O N 

O F J U D G E L O U C A I D E S 

I a g r e e w i t h t h e m a j o r i t y t h a t t h e r e h a v e b e e n v i o l a t i o n s o f A r t i c l e s 8 
a n d 13 o f t h e C o n v e n t i o n i n t h i s c a s e f o r t h e r e a s o n s s e t o u t in t h e 
j u d g m e n t . H o w e v e r , I d i s a g r e e w i t h t h e finding o f t h e m a j o r i t y t h a t 
t h e r e h a s n o t a l s o b e e n a v i o l a t i o n o f A r t i c l e 6 . 

T h i s is t h e first c a s e w h i c h c o m e s b e f o r e t h e C o u r t w h e r e t h e o n l y 
e v i d e n c e a g a i n s t a n a c c u s e d in a c r i m i n a l c a s e w h i c h a l s o l e d t o h i s 
c o n v i c t i o n w a s e v i d e n c e s e c u r e d in a m a n n e r c o n t r a r y t o t h e p r o v i s i o n s o f 
A r t i c l e 8 o f t h e C o n v e n t i o n . 

T h e C o u r t h a s a l r e a d y f o u n d u n a n i m o u s l y t h a t t h e c o l l e c t i o n o f t h e 
e v i d e n c e a g a i n s t t h e a p p l i c a n t , t h r o u g h t h e u s e o f a c o v e r t l i s t e n i n g 
d e v i c e , a m o u n t e d t o a v i o l a t i o n o f h i s r i g h t t o r e s p e c t fo r h i s p r i v a t e l i fe 
b e c a u s e it w a s n o t r e g u l a t e d by a n y d o m e s t i c l a w . H o w e v e r , t h e m a j o r i t y 
f o u n d t h a t t h e a d m i s s i o n o f t h e e v i d e n c e i n q u e s t i o n a n d t h e c o n v i c t i o n o f 
t h e a p p l i c a n t o n t h e b a s i s o f t h a t e v i d e n c e d i d n o t c o n f l i c t w i t h t h e 
r e q u i r e m e n t s o f f a i r n e s s g u a r a n t e e d by A r t i c l e 6 § 1 o f t h e C o n v e n t i o n , 
e v e n t h o u g h it w a s t h e o n l y e v i d e n c e a g a i n s t t h e a p p l i c a n t . 

I c a n n o t a c c e p t t h a t a t r i a l c a n b e " f a i r " , a s r e q u i r e d b y A r t i c l e 6 , i f a 
p e r s o n ' s g u i l t fo r a n y o f f e n c e is e s t a b l i s h e d t h r o u g h e v i d e n c e o b t a i n e d in 
b r e a c h o f t h e h u m a n r i g h t s g u a r a n t e e d b y t h e C o n v e n t i o n . It is m y 
o p i n i o n t h a t t h e t e r m " f a i r n e s s " , w h e n e x a m i n e d i n t h e c o n t e x t o f t h e 
E u r o p e a n C o n v e n t i o n o n H u m a n R i g h t s , i m p l i e s o b s e r v a n c e o f t h e r u l e 
o f l a w a n d for t h a t m a t t e r it p r e s u p p o s e s r e s p e c t o f t h e h u m a n r i g h t s s e t 
o u t in t h e C o n v e n t i o n . I d o n o t t h i n k o n e c a n s p e a k o f a " f a i r " t r i a l i f i t i s 
c o n d u c t e d i n b r e a c h o f t h e l a w . I t is t r u e t h a t t h e C o n v e n t i o n is n o t p a r t o f 
t h e d o m e s t i c l e g a l s y s t e m o f t h e U n i t e d K i n g d o m , b u t fo r t h e p u r p o s e s o f 
t h e q u e s t i o n i n i s s u e , it s h o u l d b e t r e a t e d a s s u c h , in v i e w o f i t s r a t i f i c a t i o n 
b y t h a t c o u n t r y a n d t h e e n s u i n g o b l i g a t i o n t o e n f o r c e i t s p r o v i s i o n s 
t h r o u g h i t s S t a t e o r g a n s . I n o t h e r w o r d s , i n a s s e s s i n g w h e t h e r a t r i a l w a s 
" f a i r " I c a n s e e n o r e a s o n t o m a k e a l l o w a n c e s fo r a S t a t e w h i c h r a t i f i e d t h e 
C o n v e n t i o n b u t h a s f a i l e d t o i n c o r p o r a t e it i n t o i t s s y s t e m . 

I t is c o r r e c t t h a t t h e e v i d e n c e o b t a i n e d i n t h i s c a s e t h r o u g h t h e 
i n s t a l l a t i o n o f a l i s t e n i n g d e v i c e o n t h e a p p l i c a n t ' s p r e m i s e s w a s n o t 
c o n t r a r y t o a n y s p e c i f i c l a w i n t h e U n i t e d K i n g d o m . I t w a s , h o w e v e r , 
t a k e n c o n t r a r y t o t h e C o n v e n t i o n . T h e U n i t e d K i n g d o m a u t h o r i t i e s 
h a v e a n o b l i g a t i o n u n d e r A r t i c l e 1 o f t h e E u r o p e a n C o n v e n t i o n o n 
H u m a n R i g h t s t o " s e c u r e t o e v e r y o n e w i t h i n t h e i r j u r i s d i c t i o n t h e 
r i g h t s a n d f r e e d o m s d e f i n e d i n S e c t i o n I o f [ t h e ] t h i s C o n v e n t i o n " . I 
b e l i e v e t h a t t h i s c a s t s a n o b l i g a t i o n o n t h e U n i t e d K i n g d o m c o u r t s n o t 
t o a d m i t o r r e l y o n e v i d e n c e i n j u d i c i a l p r o c e e d i n g s w h i c h w a s o b t a i n e d 
c o n t r a r y t o t h e C o n v e n t i o n . T h i s a p p l i e s a fortiori in c a s e s w h e r e s u c h 
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e v i d e n c e is t h e o n l y e v i d e n c e a g a i n s t a n a c c u s e d [pe r son i n a c r i m i n a l 

c a s e l i k e t h e j j r e s e n t o n e . 

M o r e o v e r , if it is a c c e j j t e d t h a t t h e a d m i s s i o n of e v i d e n c e o b t a i n e d in 

b r e a c h o f t h e C o n v e n t i o n a g a i n s t a n a c c u s e d p e r s o n is n o t n e c e s s a r i l y a 

b r e a c h o f t h e r e q u i r e d f a i r n e s s u n d e r A r t i c l e 6 , t h e n t h e e f f e c t i v e 

p r o t e c t i o n of t h e r i g h t s u n d e r t h e C o n v e n t i o n wi l l b e f r u s t r a t e d . T h i s is 

w e l l i l l u s t r a t e d b y c a s e s l i k e t h e p r e s e n t o n e , w h e r e e v i d e n c e w a s s e c u r e d 

b y t h e p o l i c e in a m a n n e r i n c o m ] ) a t i b l e w i t h t h e r e q u i r e m e n t s o f A r t i c l e 8 

o f t h e C o n v e n t i o n , a n d y e t it w a s a d m i t t e d in e v i d e n c e a g a i n s t t h e a c c u s e d 

a n d l e d t o h i s c o n v i c t i o n . I f v i o l a t i n g A r t i c l e 8 c a n b e a c c e p t e d a s " f a i r " 

t h e n I c a n n o t s e e h o w t h e p o l i c e c a n b e e f f e c t i v e l y d e t e r r e d f r o m 

r c j j e a t i n g t h e i r i m p e r m i s s i b l e c o n d u c t . A n d , I m u s t r c j i e a t h e r e , I c a n n o t 

a c c e p t t h a t a t r i a l a n d a c o n v i c t i o n r e s u l t i n g f r o m s u c h c o n d u c t c a n b e 

c o n s i d e r e d a s j u s t o r f a i r . 

T h e e x c l u s i o n of e v i d e n c e o b t a i n e d c o n t r a r y t o t h e p r o t e c t e d r i g h t t o 

p r i v a c y s h o u l d b e c o n s i d e r e d a s a n e s s e n t i a l c o r o l l a r y o f t h e r i g h t , if s u c h 

r i g h t is t o b e o f a n y v a l u e . I t s h o u l d b e r e c a l l e d h e r e t h a t t h e C o u r t h a s o n 

m a n y o c c a s i o n s s t r e s s e d " t h a t t h e C o n v e n t i o n is i n t e n d e d t o g u a r a n t e e 

n o t r i g h t s t h a t a r e t h e o r e t i c a l o r i l l u s o r y b u t r i g h t s t h a t a r e p r a c t i c a l a n d 

e f f e c t i v e " . T h e e x c l u s i o n o f s u c h e v i d e n c e , i n m y v i e w , b e c o m e s e v e n m o r e 

i m p e r a t i v e in c a s e s l i k e t h e p r e s e n t o n e , w h e r e n o a l t e r n a t i v e e f f e c t i v e 

r e m e d y e x i s t s a g a i n s t t h e b r e a c h o f t h e r e l e v a n t r i g h t . 

T h e b a s i c a r g u m e n t a g a i n s t s u c h a n e x c l u s i o n a r y r u l e is t h e p u r s u i t o f 

t h e t r u t h a n d t h e p u b l i c i n t e r e s t v a l u e s i n e f f e c t i v e c r i m i n a l l a w 

e n f o r c e m e n t w h i c h e n t a i l t h e a d m i s s i o n o f r e l i a b l e a n d t r u s t w o r t h y 

e v i d e n c e , f o r o t h e r w i s e t h e s e v a l u e s m a y s u f f e r a n d g u i l t y d e f e n d a n t s 

m a y e s c a p e t h e s a n c t i o n s o f t h e l a w . B r e a k i n g t h e l a w , in o r d e r t o 

e n f o r c e i t , is a c o n t r a d i c t i o n in t e r m s a n d a n a b s u r d p r o p o s i t i o n . I n a n y 

e v e n t t h e a r g u m e n t h a s n o p l a c e in t h e c o n t e x t o f t h e i s s u e s i n t h i s c a s e 

b e c a u s e e v i d e n c e a m o u n t i n g t o a n i n t e r f e r e n c e w i t h t h e r i g h t t o p r i v a c y 

c a n b e a d m i t t e d i n c o u r t p r o c e e d i n g s a n d c a n l e a d t o a c o n v i c t i o n fo r a 

c r i m e , if t h e s e c u r i n g o f s u c h e v i d e n c e s a t i s f i e s t h e r e q u i r e m e n t s o f t h e 

s e c o n d p a r a g r a p h o f A r t i c l e 8, i n c l u d i n g t h e o n e a t i s s u e in t h e p r e s e n t 

c a s e , t h a t is , t h a t i t w a s o b t a i n e d " i n a c c o r d a n c e w i t h t h e l a w " . 

T h e m a j o r i t y , i n r e a c h i n g t h e i r c o n c l u s i o n , t o o k i n t o a c c o u n t t h e f a c t 

t h a t " h a d t h e d o m e s t i c c o u r t s b e e n o f t h e v i e w t h a t t h e a d m i s s i o n o f t h e 

e v i d e n c e w o u l d h a v e g i v e n r i s e t o s u b s t a n t i v e u n f a i r n e s s , t h e y w o u l d h a v e 

h a d a d i s c r e t i o n t o e x c l u d e it u n d e r s e c t i o n 7 8 o f P A C E " ( s e e p a r a g r a p h 3 9 

o f t h e j u d g m e n t ) . I c a n n o t s e e t h e r e l e v a n c e t o o u r q u e s t i o n o f t h e 

a p p r o a c h o f t h e d o m e s t i c c o u r t s a s r e g a r d s t h e q u e s t i o n o f f a i r n e s s o f 

a d m i t t i n g t h e e v i d e n c e i n i s s u e , g i v e n t h a t u n d e r E n g l i s h l a w t h e c o n c e p t 

o f " f a i r n e s s " a s r e g a r d s t h e r e l e v a n t t e s t o f a d m i s s i b i l i t y o f e v i d e n c e w a s 

n e v e r i n c o m p a t i b l e w i t h i l l e g a l i t y . A c c o r d i n g t o t h e r e l e v a n t E n g l i s h l a w 

o f e v i d e n c e , u n f a i r n e s s h a s b e e n n a r r o w l y d e f i n e d a s a r i s i n g o n l y w h e n 
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p r e j u d i c e t o t h e a c c u s e d f r o m t h e a d m i s s i o n o f i m p r o p e r l y o b t a i n e d 

e v i d e n c e o u t w e i g h e d i t s p r o b a t i v e v a l u e . W h a t is m o r e , a c c o r d i n g t o 

E n g l i s h l a w , t h e r e is n o t h i n g u n l a w f u l a b o u t a b r e a c h o f p r i v a c y l i k e t h e 

o n e w h i c h o c c u r r e d in t h e p r e s e n t c a s e . 

I n t h e l i g h t o f a l l o f t h e a b o v e I f ind t h a t t h e u s e a t t h e a p p l i c a n t ' s t r i a l 

o f t h e s e c r e t l y t a p e d m a t e r i a l , a n d h i s c o n v i c t i o n o n t h e b a s i s t h e r e o f , 

c o n f l i c t w i t h t h e r e q u i r e m e n t s o f f a i r n e s s g u a r a n t e e d b y A r t i c l e 6 § 1 o f 

t h e C o n v e n t i o n . 





K H A N c. R O Y A U M E - U N I 

(Requête n 35394/97) 

TROISIÈME SECTION 

ARRÊT DU 12 MAI 20001 

I. Traduction; original anglais. 
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S O M M A I R E 1 

U t i l i s a t i o n l o r s d 'un p r o c è s p é n a l d e p r e u v e s o b t e n u e s a u m é p r i s d e 

l ' ar t i c l e 8 d e la C o n v e n t i o n 

S u r v e i l l a n c e s e c r è t e p a r la p o l i c e - c a r a c t è r e a d é q u a t d e la b a s e l é g a l e 

A r t i c l e 6 § 1 

Procès équitable - Procédure pénale - Preuves - Recevabilité des preuves - Utilisation dans un 

procès pénal de preuves obtenues au mépris de l'article 8 - Nature de V« illégalité» -

Recevabilité des preuves en droit interne - Possibilité de contester l'authenticité et l'utilisation 

des preuves - Pouvoir des tribunaux internes d'exclure ou non les preuves 

A r t i c l e 8 

Vie privée - Surveillance secrète par la police - Ingérence - Prévue par la loi - Absence de 

dispositions légales prévoyant la surveillance secrète par la police - Directives non 

contraignantes - Accessibilité directe du public 

* 

Le r e q u é r a n t et son cous in furen t a p p r é h e n d é s e t fouillés p a r d e s fonc t ionna i r e s 

d e s d o u a n e s à un a é r o p o r t . Ceux -c i d é c o u v r i r e n t d e l ' hé ro ïne su r le cous in d u 

r e q u é r a n t , qu i fut a r r ê t é et i n c u l p é ; le r e q u é r a n t fut l ibé ré s a n s i ncu lpa t i on . 

Q u e l q u e s mois p lus t a r d , il r e n d i t v is i te à u n a m i , B., q u i faisai t l 'objet d ' u n e 

e n q u ê t e p o u r t raf ic d ' h é r o ï n e . A u m o y e n d ' u n d ispos i t i f d ' é c o u t e q u i ava i t é t é 

ins ta l l é d a n s le l o g e m e n t de B. , la police o b t i n t l ' e n r e g i s t r e m e n t d ' u n e 

c o n v e r s a t i o n a u cours de l aque l l e le r e q u é r a n t a d m i t avoir pa r t i c i pé à 

l ' i m p o r t a t i o n de s t u p é f i a n t s p a r son cous in . Le r e q u é r a n t fut a r r ê t é e t t r a d u i t en 

j u g e m e n t . Il p l a ida non c o u p a b l e . L ' a c c u s a t i o n a d m i t q u e l ' i n s t a l l a t i on d u 

d ispos i t i f d ' é c o u t e e m p o r t a i t un dél i t civil qu i ava i t c ausé d e s d é g â t s m a t é r i e l s e t 

c o n c é d a q u e s a n s cet e n r e g i s t r e m e n t , a u c u n e c h a r g e n e pesa i t su r le r e q u é r a n t . Le 

j u g e e s t i m a la p r e u v e r ecevab le ; le r e q u é r a n t p l a ida p a r la su i t e c o u p a b l e su r u n 

che f d ' a c c u s a t i o n modi f ié . Il fut c o n d a m n é à t ro is a n n é e s d ' e m p r i s o n n e m e n t . Il fut 

d é b o u t é de ses r e c o u r s c o n t r e la c o n d a m n a t i o n p a r la C o u r d ' a p p e l puis p a r la 

C h a m b r e s des l o r d s ; celle-ci e s t i m a q u e l ' u t i l i sa t ion d ' é l é m e n t s o b t e n u s au 

m é p r i s du dro i t au r e s p e c t d e la vie p r ivée c o n s a c r é p a r l ' a r t i c le 8 de la 

C o n v e n t i o n n ' e n t a c h a i t p a s le p rocès d ' i n é q u i t é . 

1. Ar t i c l e 8 : il ne p r ê t e p a s à c o n t r o v e r s e q u e la su rve i l l ance s ' ana lysa i t en u n e 

i n g é r e n c e d a n s les d r o i t s du r e q u é r a n t a u t i t r e de c e t t e d i spos i t ion . A l ' époque 

d e s é v é n e m e n t s en c a u s e , il n ' e x i s t a i t a u c u n s y s t è m e légal r é g i s s a n t l ' emplo i 

d ' a p p a r e i l s d ' é c o u t e s e c r è t e ; les d i r ec t ives du m i n i s t è r e de l ' I n t é r i e u r n ' é t a i e n t ni 

1. Rédige par le greffe, il ne lie pas la Cour. 
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j u r i d i q u e m e n t c o n t r a i g n a n t e s ni d i r e c t e m e n t access ib les a u pub l i c . Il n 'y avai t 

d o n c à l ' époque a u c u n e loi i n t e r n e r é g i s s a n t l ' emplo i d ' a p p a r e i l s d ' é c o u t e s e c r è t e . 

L ' i n g é r e n c e n ' é t a n t p a s « p r é v u e p a r la lo i» , il n 'y a p a s lieu d e d é t e r m i n e r si el le 

é t a i t n é c e s s a i r e d a n s u n e soc ié té d é m o c r a t i q u e à la p o u r s u i t e d e l ' un d e s b u t s 

é n u m é r é s au p a r a g r a p h e 2 de l ' a r t ic le 8. 

Conclusion: v io la t ion ( u n a n i m i t é ) . 

2. Ar t ic le fi § 1 : il n ' a p p a r t i e n t pas à la C o u r d e se p r o n o n c e r , p a r p r i n c i p e , s u r la 

r ecevab i l i t é d e c e r t a i n e s so r t e s d ' é l é m e n t s d e p r e u v e , p a r e x e m p l e des é l é m e n t s 

o b t e n u s de m a n i è r e i l légale ; il y a lieu d ' e x a m i n e r si la p r o c é d u r e , y c o m p r i s la 

m a n i è r e d o n t les é l é m e n t s de p r e u v e ont é té o b t e n u s , fut é q u i t a b l e d a n s son 

e n s e m b l e , ce qu i i m p l i q u e l ' e x a m e n de « l ' i l l é g a l i t é » en q u e s t i o n e t , d a n s les cas 

où se t r o u v e en cause u n e v io la t ion d e la C o n v e n t i o n , la n a t u r e de c e t t e v io la t ion . 

E n l ' e spèce , l ' i n s t a l l a t ion d ' u n a p p a r e i l d ' é c o u t e n ' é t a i t pas i l légale et r i e n 

n ' i n d i q u e q u e la police n ' a i t p a s agi c o n f o r m é m e n t a u x d i r ec t ives app l i cab l e s . D e 

p lu s , les a v e u x q u e le r e q u é r a n t fit a u cours de la c o n v e r s a t i o n é t a i e n t s p o n t a n é s , 

pu i squ ' i l n 'y avai t pas eu de g u e t - a p e n s et q u e l ' i n t é r e s se n ' ava i t pas é t é inci té à 

l ivrer ses aveux . « L ' i l l é g a l i t é » se r a p p o r t e e x c l u s i v e m e n t au fait qu ' i l n ' ex i s t a i t 

a u c u n t e x t e légal a u t o r i s a n t l ' i n g é r e n c e d a n s le d ro i t de l ' i n t é r e s s é a u r e spec t d e 

la vie p r ivée . Bien q u e l ' é l é m e n t l i t ig ieux fût en fait la seu le p r e u v e à la c h a r g e d u 

r e q u é r a n t , il fut j u g é c o m m e un c l é m e n t d e p r e u v e sol ide et ne p r ê t a n t à a u c u n 

d o u t e , d e so r t e q u e le beso in d ' u n é l é m e n t à l ' appu i é ta i t m o i n d r e . Le r e q u é r a n t 

eu t l a r g e m e n t l 'occasion d e c o n t e s t e r l ' a u t h e n t i c i t é et l ' emplo i d e 

l ' e n r e g i s t r e m e n t . A c h a q u e d e g r é de j u r i d i c t i o n , les t r i b u n a u x i n t e r n e s 

e x a m i n è r e n t l ' i nc idence q u ' a u r a i t l ' admiss ion de l ' é l é m e n t d e p r e u v e su r l ' équ i t é 

d u p rocès . S'ils ava i en t é t é d 'avis q u e l ' a d m i s s i o n d e la p r e u v e e n t r a î n e r a i t 

l ' i n équ i t é s u r le fond, ils a u r a i e n t eu la l a t i t u d e d e l ' exc lu re . D a n s ces cond i t i ons , 

l ' u t i l i sa t ion d e la b a n d e lors du p rocès ne se h e u r t e pas a u x p r inc ipes d ' u n p rocès 

é q u i t a b l e . 

Conclusion : non-v io la t ion (six voix c o n t r e u n e ) . 

3 . Ar t i c l e 1 3 : les t r i b u n a u x p é n a u x ne p o u v a i e n t p a s fourn i r u n r e c o u r s p u i s q u e 

q u a n d b ien m ê m e ils p o u v a i e n t c o n s i d é r e r les q u e s t i o n s d ' é q u i t é q u e posa i t 

l ' admis s ion d ' u n é l é m e n t de p r e u v e , ils n ' é t a i e n t p a s hab i l i t é s à c o n n a î t r e e n 

s u b s t a n c e du g r i e f fondé s u r la C o n v e n t i o n se lon l eque l l ' i ngé rence d a n s le d ro i t 

d u r e q u é r a n t au r e spec t de sa vie p r ivée n ' é t a i t p a s « p r é v u e p a r la loi» et ils ne 

p o u v a i e n t p a s offrir le r e d r e s s e m e n t a p p r o p r i e . Q u a n t à la poss ib i l i té de p o r t e r 

p l a i n t e d e v a n t la d i r e c t i o n d e s p l a i n t e s c o n t r e la pol ice , le s y s t è m e d ' i n s t r u c t i o n 

d e s p l a i n t e s n e r é p o n d p a s a u x c r i t è r e s d ' i n d é p e n d a n c e r e q u i s p o u r pouvoi r 

c o n s t i t u e r u n e p r o t e c t i o n suf f i sante c o n t r e l ' abus de pouvoi r . 

Conclusion: v io la t ion ( u n a n i m i t é ) . 

Ar t i c l e 41 : la C o u r e s t i m e q u e le c o n s t a t d ' u n e v io la t ion c o n s t i t u e en soi u n e 

sa t i s fac t ion é q u i t a b l e suf f i sante p o u r tout p ré jud ice q u e le r e q u é r a n t a u r a i t subi . 

Elle a l loue une s o m m e p o u r frais et d é p e n s . 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

M a l o n e c. R o y a u m e - U n i , a r r ê t d u 2 a o û t 1984, sé r i e A n" 82 

S c h e n k c. Su isse , a r r ê t du 12 jui l le t 1988, sé r i e A n" 140 

Ha l fo rd c. R o y a u m e - U n i , a r r ê t du 25 j u i n 1997, Recueil des arrêts et décisions 1997-III 
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Govel l c. R o y a u m e - U n i , r e q u ê t e n° 27237 /95 , r a p p o r t de la C o m m i s s i o n du 

14 j a n v i e r 1998 

T e i x e i r a de C a s t r o c. P o r t u g a l , a r r ê t d u 9 j u i n 1998, Recueil 1998-IV 

Smith et Gradyc. Royaume-Uni, n'" 33985 /96 ' e t 33986 /96 , C E D H 1999-VI 
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E n l ' a f f a i r e K h a n c . R o y a u m e - U n i , 

L a C o u r e u r o p é e n n e d e s D r o i t s d e l ' H o m m e ( t r o i s i è m e s e c t i o n ) , 

s i é g e a n t e n u n e c h a m b r e c o m p o s é e d e : 

M M . J . - P . COSTA,président , 

F . FUHRMAKN, 

L . LOUCAIDES, 

P . KURLS, 

S i r N i c o l a s BRATZA, 

M"" ' H . S . GRÈVE, 

M . K . TRA]A, juges, 

et d e M1™' S. DoLLÉ, greffière de section, 

A p r è s e n a v o i r d é l i b é r é e n c h a m b r e d u c o n s e i l l e s 2 6 o c t o b r e 1 9 9 9 e t 

4 m a i 2 0 0 0 , 

R e n d l ' a r r ê t q u e v o i c i , a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l ' o r i g i n e d e l ' a f f a i r e s e t r o u v e u n e r e q u ê t e ( n " 3 5 3 9 4 / 9 7 ) d i r i g é e 

c o n t r e le R o y a u m e - U n i d e G r a n d e - B r e t a g n e e t d ' I r l a n d e d u N o r d e t d o n t 

u n r e s s o r t i s s a n t d e c e t E t a t , M . S u l t a n K h a n ( « l e r e q u é r a n t » ) , a v a i t s a i s i 

l a C o m m i s s i o n e u r o p é e n n e d e s D r o i t s d e l ' H o m m e ( « l a C o m m i s s i o n » ) l e 

1 " j a n v i e r 1 9 9 7 e n v e r t u d e l ' a n c i e n a r t i c l e 2 5 d e la C o n v e n t i o n d e 

s a u v e g a r d e d e s D r o i t s d e l ' H o m m e e t d e s L i b e r t é s f o n d a m e n t a l e s ( « l a 

C o n v e n t i o n » ) . 

2 . L e 3 d é c e m b r e 1 9 9 7 , l a C o m m i s s i o n ( p r e m i è r e c h a m b r e ) a d é c i d é 

d e p o r t e r l a r e q u ê t e à l a c o n n a i s s a n c e d u g o u v e r n e m e n t b r i t a n n i q u e ( « l e 

G o u v e r n e m e n t ») e n l ' i n v i t a n t à f o r m u l e r d e s o b s e r v a t i o n s s u r l a 

r e c e v a b i l i t é e t le b i e n - f o n d é d e c e l l e - c i . 

3 . L e G o u v e r n e m e n t a s o u m i s s e s o b s e r v a t i o n s le 2 m a r s 1 9 9 8 . L e 

r e q u é r a n t y a r é p o n d u le 3 0 s e p t e m b r e 1 9 9 8 , a p r è s u n e p r o r o g a t i o n d u 

d é l a i i m p a r t i à c e t e f f e t . L e 16 o c t o b r e 1 9 9 8 , le G o u v e r n e m e n t a f o r m u l é 

d e s c o m m e n t a i r e s s u r l e s o b s e r v a t i o n s q u e le r e q u é r a n t a v a i t p r é s e n t é e s 

e n r é p o n s e . 

4 . A la s u i t e d e l ' e n t r é e e n v i g u e u r d u P r o t o c o l e n" 11 à l a C o n v e n t i o n 

le 1 " n o v e m b r e 1 9 9 8 , e t c o n f o r m é m e n t a u x d i s p o s i t i o n s d e l ' a r t i c l e 5 § 2 

d u d i t P r o t o c o l e , l ' a f f a i r e e s t e x a m i n é e p a r l a C o u r . 

5 . C o n f o r m é m e n t à l ' a r t i c l e 5 2 § 1 d u r è g l e m e n t d e l a C o u r , le 

p r é s i d e n t , M . L . W i l d h a b e r , a a t t r i b u é l ' a f f a i r e à l a t r o i s i è m e s e c t i o n . 

6 . L e 2 4 a v r i l 1 9 9 9 , l a C o u r a d é c l a r é la r e q u ê t e r e c e v a b l e 1 e t a d é c i d é 

d e c o n v o q u e r l e s p a r t i e s à u n e a u d i e n c e c o n s a c r é e a u f o n d d e l ' a f f a i r e . 

I. Note du greffe '• la décision de la Cour est disponible au greffe. 
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7. L e 7 j u i l l e t 1 9 9 9 , le p r é s i d e n t a a u t o r i s é J u s t i c e e t L i b e r t y , 

o r g a n i s a t i o n s n o n g o u v e r n e m e n t a l e s , à s o u m e t t r e c o n j o i n t e m e n t d e s 

o b s e r v a t i o n s é c r i t e s r e l a t i v e m e n t à l ' a f f a i r e ( a r t i c l e s 3 6 § 2 d e l a 

C o n v e n t i o n e t 61 § 3 d u r è g l e m e n t ) . 

8. L ' a u d i e n c e s ' e s t d é r o u l é e e n p u b l i c a u P a l a i s d e s D r o i t s d e 

l ' H o m m e , à S t r a s b o u r g , le 2 6 o c t o b r e 1 9 9 9 . 

O n t c o m p a r u : 

- pour le Gouvernement 

M . C . WiIOMERSLEY, m i n i s t è r e d e s A f f a i r e s é t r a n g è r e s 

e t d u C o m m o n w e a l t h , agent, 

L o r d WILLIAMS OF MOSTYN QC, Attorney-General, 

M . J . CROW, conseil, 

M M E S R . COLLINS-RlCE, 

K. JONES, conseillères; 

- pour le requérant 

M M . B . EMMERSON, 

K. STARMER, conseils, 

M'' J . DICKINSON, a v o c a t a u b a r r e a u d e S h e f f i e l d , solicitor. 

L a C o u r a e n t e n d u e n l e u r s d é c l a r a t i o n s M . E m m e r s o n e t L o r d 

W i l l i a m s . 

E N F A I T 

I. L E S C I R C O N S T A N C E S D E L ' E S P È C E 

9. L e 17 s e p t e m b r e 1 9 9 2 , le r e q u é r a n t a r r i v a à l ' a é r o p o r t d e 

M a n c h e s t e r p a r u n vo l e n p r o v e n a n c e d u P a k i s t a n . N . , s o n c o u s i n , s e 

t r o u v a i t s u r le m ê m e v o l . T o u s d e u x f u r e n t a r r ê t é s e t f o u i l l é s p a r l e s 

d o u a n i e r s q u i d é c o u v r i r e n t q u e N . é t a i t e n p o s s e s s i o n d ' h é r o ï n e d ' u n e 

v a l e u r d e 1 0 0 0 0 0 l i v r e s s t e r l i n g e n v i r o n à l a r e v e n t e d a n s l a r u e . C e 

d e r n i e r fu t i n t e r r o g é , p u i s a r r ê t é e t i n c u l p é . L e s d o u a n i e r s n e t r o u v è r e n t 

p a s le r e q u é r a n t e n p o s s e s s i o n d e d r o g u e . Il fu t é g a l e m e n t i n t e r r o g e , m a i s 

n e fit p a s d ' a v e u x . Il fu t l i b é r é s a n s ê t r e s o u s le c o u p d e c h e f s 

d ' i n c u l p a t i o n . L e 2 6 j a n v i e r 1 9 9 3 , l ' i n t é r e s s é s e r e n d i t c h e z B . , u n a m i 

r é s i d a n t à S h e f f i e l d . B . f a i s a i t l ' o b j e t d ' u n e e n q u ê t e p o u r t r a f i c d ' h é r o ï n e . 

L e 12 j a n v i e r 1 9 9 3 , l ' i n s t a l l a t i o n d ' u n a p p a r e i l d ' é c o u t e a u d o m i c i l e d e B . 

a v a i t é t é a u t o r i s é e p a r le d i r e c t e u r d e p o l i c e (Chief Constable) d u S u d 

Y o r k s h i r e a u m o t i f q u e l e s m é t h o d e s d e s u r v e i l l a n c e t r a d i t i o n n e l l e s 

a v a i e n t p e u d e c h a n c e s d e f o u r n i r l a p r e u v e q u e B . s e l i v r a i t à u n t r a f i c 
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d e s t u p é f i a n t s . L a v i s i t e d u r e q u é r a n t a u d o m i c i l e d e B . n ' é t a i t n i a t t e n d u e 

n i p r é v u e . L ' i n t é r e s s é e t B . n ' é t a i e n t n u l l e m e n t i n f o r m é s d e l ' e x i s t e n c e d u 

s y s t è m e d ' é c o u t e i n s t a l l é p a r l a p o l i c e . 

10. L a p o l i c e o b t i n t , a u m o y e n d e c e t a p p a r e i l , l ' e n r e g i s t r e m e n t 

m a g n é t i q u e d ' u n e c o n v e r s a t i o n a u c o u r s d e l a q u e l l e le r e q u é r a n t a d m i t 

avoir é t é c o m p l i c e d e l ' i m p o r t a t i o n d e d r o g u e d o n t N. s ' é t a i t r e n d u 

c o u p a b l e le 17 s e p t e m b r e 1 9 9 2 . L e r e q u é r a n t fu t a r r ê t é le 11 f é v r i e r 

1 9 9 3 . I l n e fit p a s d a v a n t a g e d ' a v e u x l o r s q u ' o n l ' i n t e r r o g e a , m a i s N. e t 

l u i - m ê m e f u r e n t , p a r la s u i t e , c o n j o i n t e m e n t i n c u l p é s d ' i n f r a c t i o n s à la 

loi d e 1 9 7 9 s u r l ' a d m i n i s t r a t i o n d e s d o u a n e s (Customs and Excise 

Management Aci) e t à la loi d e 1991 s u r l ' a b u s d e s s t u p é f i a n t s (Misuse qf 

DrugsAcl) e t f u r e n t r e n v o y é s e n j u g e m e n t . 

1 1 . L e p r o c è s e u t l i e u e n d é c e m b r e 1 9 9 3 . L e r e q u é r a n t p l a i d a n o n 

c o u p a b l e . I l a d m i t q u ' i l é t a i t p r é s e n t à l ' a d r e s s e i n d i q u é e à S h e f f i e l d e t 

q u e s a v o i x é t a i t l ' u n e d e c e l l e s e n r e g i s t r é e s s u r l a b a n d e m a g n é t i q u e . L e 

m i n i s t è r e p u b l i c r e c o n n u t q u e l ' i n s t a l l a t i o n d ' u n a p p a r e i l d ' é c o u t e a v a i t 

p o u r c o n s é q u e n c e u n e a t t e i n t e à l a v i e p r i v é e e t a v a i t c a u s é u n d o m m a g e 

m a t é r i e l . L à - d e s s u s , le j u g e t i n t u n e a u d i e n c e p r é l i m i n a i r e («hearing on the 

voir dire») q u a n t à la r e c e v a b i l i t é c o m m e p r e u v e d e l a c o n v e r s a t i o n 

e n r e g i s t r é e s u r l a b a n d e . L e m i n i s t è r e p u b l i c a d m i t q u ' i l n ' y a u r a i t p a s 

e u m a t i è r e à p o u r s u i t e s c o n t r e le r e q u é r a n t s a n s l e d i t e n r e g i s t r e m e n t . 

12. L e j u g e c o n c l u t à l a r e c e v a b i l i t é d e c e t é l é m e n t d e p r e u v e . A p r è s l a 

r é v i s i o n d e l ' a c t e d ' a c c u s a t i o n , le r e q u é r a n t fu t d e r e c h e f t r a d u i t e n j u s t i c e 

e t p l a i d a c o u p a b l e d e s ' ê t r e s c i e m m e n t r e n d u c o m p l i c e d e c o n t o u r n e m e n t 

f r a u d u l e u x d e l ' i n t e r d i c t i o n d ' i m p o r t e r d e l ' h é r o ï n e . L e 14 m a r s 1994 , il 

f u t c o n d a m n é à t r o i s a n s d e r é c l u s i o n . 

13. L e r e q u é r a n t s a i s i t l a C o u r d ' a p p e l (Court of Appeal) a u m o t i f q u e 

l ' é l é m e n t d e p r e u v e a u r a i t d û ê t r e j u g é i r r e c e v a b l e . L e 2 7 m a i 1 9 9 4 , l a 

C o u r d ' a p p e l le d é b o u t a d e s o n r e c o u r s c o n t r e s a c o n d a m n a t i o n , m a i s 

e x a m i n a é g a l e m e n t , c o m m e p o i n t d e d r o i t d ' i n t é r ê t g é n é r a l , la q u e s t i o n 

d e s a v o i r si l es c o n v e r s a t i o n s e n r e g i s t r é e s s u r b a n d e m a g n é t i q u e , 

o b t e n u e s p a r l ' i n t e r m é d i a i r e d ' u n a p p a r e i l d ' é c o u t e r e l i é p a r l a p o l i c e à 

u n d o m i c i l e p r i v é à l ' i n s u d e s p r o p r i é t a i r e s o u d e s o c c u p a n t s , 

c o n s t i t u a i e n t u n é l é m e n t d e p r e u v e q u i p o u v a i t ê t r e r e t e n u c o n t r e 

l ' a c c u s é d a n s u n p r o c è s p é n a l . 

14. L e 4 o c t o b r e 1 9 9 4 , l a c o m m i s s i o n d e s r e c o u r s d e l a C h a m b r e d e s 

l o r d s a u t o r i s a le r e q u é r a n t à s a i s i r c e l l e - c i d e l a d é c i s i o n d e l a C o u r 

d ' a p p e l r e j e t a n t s o n r e c o u r s c o n t r e s a c o n d a m n a t i o n . L e 2 j u i l l e t 1 9 9 6 , la 

C h a m b r e d e s l o r d s d é b o u t a le r e q u é r a n t . E l l e r e l e v a q u e l ' a f f a i r e d o n t e l l e 

é t a i t s a i s i e s o u l e v a i t d e u x q u e s t i o n s d i s t i n c t e s . L a p r e m i è r e c o n s i s t a i t à 

s a v o i r s i , d a n s l ' a b s o l u , l e s c o n v e r s a t i o n s e n r e g i s t r é e s é t a i e n t r e c e v a b l e s 

c o m m e p r e u v e s e t l a s e c o n d e à s a v o i r s i , d a n s l ' a f f i r m a t i v e , l e j u g e 

n ' a u r a i t p a s n é a n m o i n s d û e x c l u r e c e t é l é m e n t d e p r e u v e , d a n s l ' e x e r c i c e 

d u p o u v o i r d ' a p p r é c i a t i o n q u ' i l t i r a i t d e l a common law o u d e l ' a r t i c l e 7 8 d e 
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l a lo i d e 1 9 8 4 s u r l a p o l i c e e t l e s p r e u v e s e n m a t i è r e p é n a l e (Police and 

CriminalEvidence Act 1984 - « l a P A G E » ) . Q u a n t à la p r e m i è r e q u e s t i o n , la 

C h a m b r e d e s l o r d s e s t i m a q u e le d r o i t a n g l a i s n e g a r a n t i s s a i t p a s le d r o i t 

a u r e s p e c t d e l a v i e p r i v é e e t q u e m ê m e si t e l é t a i t le c a s , l a r è g l e d e l a 

common law s e l o n l a q u e l l e l e s é l é m e n t s d e p r e u v e p e r t i n e n t s o b t e n u s d e 

m a n i è r e a b u s i v e o u m ê m e i l l é g a l e d e m e u r e n t r e c e v a b l c s s ' a p p l i q u e à d e s 

é l é m e n t s d e p r e u v e r e c u e i l l i s p a r l ' u t i l i s a t i o n d ' a p p a r e i l s d e s u r v e i l l a n c e 

q u i c o n s t i t u e u n e i n g é r e n c e d a n s l a v i e p r i v é e d ' u n i n d i v i d u . S u r c e d e r n i e r 

p o i n t , l a C h a m b r e d e s l o r d s c o n s i d é r a q u e le fa i t q u e l ' é l é m e n t d e p r e u v e 

e û t é t é o b t e n u d a n s d e s c i r c o n s t a n c e s s ' a n a l y s a n t e n v i o l a t i o n d e l ' a r t i c l e 8 

d e l a C o n v e n t i o n e n t r a i t c e r t e s e n l i g n e d e c o m p t e , m a i s n ' é t a i t p a s 

d é t e r m i n a n t p o u r la l a t i t u d e q u ' a v a i t l e j u g e d ' a c c e p t e r o u d ' é c a r t e r 

p a r e i l é l é m e n t e n v e r t u d e l ' a r t i c l e 7 8 d e la P A C E . L e j u g e d e v a i t e x e r c e r 

c e t t e l a t i t u d e s e l o n q u ' a d m e t t r e c e t é l é m e n t r e n d r a i t o u n o n le p r o c è s 

i n é q u i t a b l e . L ' u t i l i s a t i o n , a u c o u r s d ' u n p r o c è s p é n a l , d ' é l é m e n t s o b t e n u s 

a u m é p r i s d u d r o i t a u r e s p e c t d e la v i e p r i v é e c o n s a c r é à l ' a r t i c l e 8 n e 

s i g n i f i a i t p a s q u e le p r o c è s s e r a i t i n é q u i t a b l e . A u v u d e s f a i t s , le j u g e 

é t a i t e n d r o i t d ' e s t i m e r q u e l e s c i r c o n s t a n c e s d a n s l e s q u e l l e s l e s é l é m e n t s 

a v a i e n t é t é o b t e n u s , m ê m e si e l l e s e n f r e i g n a i e n t l ' a r t i c l e 8 , n ' é t a i e n t p a s 

t e l l e s q u ' e l l e s l ' o b l i g e a i e n t à e x c l u r e l e s é l é m e n t s e n c a u s e . L o r d N o l a n , 

e x p r i m a n t l ' o p i n i o n d e l a m a j o r i t é d e l a C h a m b r e , a j o u t a : 

« L'unique raison pour laquelle celte affaire a été portée devant notre Chambre tient 
à l'absence de texte régissant l'utilisation, par la police, d'appareils de surveillance. 
L'absence d'un tel système semble étonnante, à plus forte raison eu égard au cadre 
réglementaire qui régit l'emploi par les services de sécurité de tels appareils depuis 
1989, et l'interception de communications opérée par la police ainsi que par d'autres 
organes depuis 1985. Je m'abstiendrai de faire d'autres commentaires, car le conseil de 
la partie défenderesse a été en mesure de nous informer, de la part du gouvernement, 
que celui-ci envisage de soumettre au Parlement, à sa prochaine session, un projet de loi 
consacré à cette question. » 

15. L e r e q u é r a n t fu t l i b é r é le 11 a o û t 1 9 9 4 , s o u s c o n d i t i o n j u s q u ' a u 

12 m a i 1 9 9 5 . 

IL L E D R O I T I N T E R N E P E R T I N E N T 

A . L e s d i r e c t i v e s d u m i n i s t è r e d e l ' I n t é r i e u r 

16. L e s d i r e c t i v e s r e l a t i v e s à l ' u t i l i s a t i o n d ' a p p a r e i l s a u c o u r s 

d ' o p é r a t i o n s d e s u r v e i l l a n c e m e n é e s p a r l a p o l i c e ( l e s d i r e c t i v e s d u 

m i n i s t è r e d e l ' I n t é r i e u r d e 1 9 8 4 - Home Office Guidelines of 1984) é n o n c e n t 

q u e s e u l s l e s d i r e c t e u r s d e p o l i c e o u l e u r s a d j o i n t s s o n t h a b i l i t é s à 

a u t o r i s e r l ' e m p l o i d e t e l s a p p a r e i l s . L e s d i r e c t i v e s s o n t d i s p o n i b l e s à l a 

b i b l i o t h è q u e d e l a C h a m b r e d e s c o m m u n e s e t p e u v e n t ê t r e o b t e n u e s 

a u p r è s d u m i n i s t è r e d e l ' I n t é r i e u r . 
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17. D a n s t o u s l e s c a s , le f o n c t i o n n a i r e c o n f é r a n t p a r e i l l e a u t o r i s a t i o n 

d o i t s ' a s s u r e r q u e l e s c r i t è r e s s u i v a n t s s o n t r e s p e c t é s : a ) l ' e n q u ê t e 

c o n c e r n e u n e i n f r a c t i o n g r a v e ; b ) l e s m é t h o d e s n o r m a l e s d ' e n q u ê t e 

d o i v e n t a v o i r é t é a p p l i q u é e s e t a v o i r é c h o u é , o u a v o i r p e u d e c h a n c e s d e 

r é u s s i r si e l l e s é t a i e n t a p p l i q u é e s , v u l a n a t u r e d e l ' a f f a i r e ; c ) il d o i t y a v o i r 

d e b o n n e s r a i s o n s d e p e n s e r q u e l ' u t i l i s a t i o n d e t e l s a p p a r e i l s c o n d u i r a 

p r o b a b l e m e n t à u n e a r r e s t a t i o n e t à u n e c o n d a m n a t i o n o u , le c a s 

é c h é a n t , à l a p r é v e n t i o n d ' a c t e s d e t e r r o r i s m e ; d ) l ' e m p l o i d ' a p p a r e i l s 

d o i t ê t r e p o s s i b l e e n p r a t i q u e . L e f o n c t i o n n a i r e c o n f é r a n t l ' a u t o r i s a t i o n 

r e q u i s e d o i t é g a l e m e n t s ' a s s u r e r q u e le d e g r é d ' i n g é r e n c e d a n s la v i e 

p r i v é e d e s i n d i v i d u s p l a c é s s o u s s u r v e i l l a n c e e s t p r o p o r t i o n n é à la g r a v i t é 

d e l ' i n f r a c t i o n . 

18. L e s d i r e c t i v e s p r é c i s e n t é g a l e m e n t q u e , d a n s c e r t a i n e s 

c i r c o n s t a n c e s , l e s é l é m e n t s a i n s i o b t e n u s p e u v e n t d û m e n t ê t r e u t i l i s é s 

c o m m e p r e u v e s a u c o u r s d e p r o c é d u r e s j u d i c i a i r e s u l t é r i e u r e s . 

B . L a d i r e c t i o n d e s p l a i n t e s c o n t r e l a p o l i c e (Police Complaints 

Authority) 

19. L ' a r t i c l e 8 9 d e l a P A C E p o r t e c r é a t i o n d e l a d i r e c t i o n d e s p l a i n t e s 

c o n t r e l a p o l i c e , o r g a n e i n d é p e n d a n t h a b i l i t é à r e c e v o i r l e s p l a i n t e s q u a n t 

à l a c o n d u i t e d e s o f f i c i e r s d e p o l i c e . C e t o r g a n e p e u t r e n v o y e r l e s 

a c c u s a t i o n s e n m a t i è r e p é n a l e a u Director of Public Prosecutions e t e n g a g e r 

l u i - m ê m e l e s p r o c é d u r e s d i s c i p l i n a i r e s . 

C . L a l o i d e 1 9 8 4 s u r l a p o l i c e e t l e s p r e u v e s e n m a t i è r e p é n a l e 

(Police and Criminal Evidence Act 1984) 

2 0 . L ' a r t i c l e 7 8 § 1 d e l a P A C E p r é c i s e c e q u i s u i t : 

«Dans toute procédure, le tribunal peut refuser une preuve sur laquelle l'accusation 
désire se fonder s'il lui apparaît que, eu égard à l'ensemble des circonstances, y compris 
celles dans lesquelles la preuve a été obtenue, l'admettre porterait atteinte à l'équité du 
procès au point que le tribunal se doit de ne pas l'accepter.» 

D . L a l o i d e 1 9 9 7 s u r l a p o l i c e (Police Act 1997) 

2 1 . L a loi d e 1 9 9 7 c o n t i e n t d e s d i s p o s i t i o n s r é g i s s a n t l ' a u t o r i s a t i o n d e s 

o p é r a t i o n s d e s u r v e i l l a n c e m e n é e s p a r l a p o l i c e q u i e n t r a î n e n t u n e 

i n g é r e n c e d a n s l a p r o p r i é t é e t l ' u t i l i s a t i o n d e l a t é l é g r a p h i e s a n s fil. L e s 

a r t i c l e s p e r t i n e n t s r e l a t i f s à l ' a u t o r i s a t i o n d e s o p é r a t i o n s d e s u r v e i l l a n c e , 

y c o m p r i s l e s p r o c é d u r e s à s u i v r e p o u r l e s d e m a n d e s d ' a u t o r i s a t i o n , s o n t 

e n t r é s e n v i g u e u r le 22 f é v r i e r 1 9 9 9 . 
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E N D R O I T 

I. S U R L A V I O L A T I O N A L L É G U É E D E L A R T I C L E 8 D E L A 

C O N V E N T I O N 

2 2 . L e r e q u é r a n t a l l è g u e u n e v i o l a t i o n d e l ' a r t i c l e 8 d e l a C o n v e n t i o n , 

q u i , e n s e s d i s p o s i t i o n s p e r t i n e n t e s , e s t a i n s i l i b e l l é : 

« 1. Toute personne a droit au respect de sa vie privée (...) et de sa correspondance. 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 
pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 
dans une société démocratique, est nécessaire à la sécurité nationale, à la sûreté 
publique, au bien-être économique du pays, à la défense de l'ordre et à la prévention 
des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 
des droits et libertés d'autrui.» 

2 3 . L e r e q u é r a n t s e r é f è r e à l ' a v i s d e l a C o m m i s s i o n d a n s l ' a f f a i r e 

G o v e l l c. R o y a u m e - U n i ( r e q u ê t e n" 2 7 2 3 7 / 9 5 , r a p p o r t d e la C o m m i s s i o n 

d u 14 j a n v i e r 1 9 9 8 ) , d a n s l e q u e l la C o m m i s s i o n r e l e v a l ' a b s e n c e d e 

s y s t è m e l é g a l r é g i s s a n t l ' e m p l o i d ' a p p a r e i l s d ' é c o u t e e t c o n s t a t a q u e l e s 

d i r e c t i v e s d u m i n i s t è r e d e l ' I n t é r i e u r n ' é t a i e n t n i j u r i d i q u e m e n t 

c o n t r a i g n a n t e s n i a c c e s s i b l e s . I l y a v a i t d o n c e u i n f r a c t i o n à l ' a r t i c l e 8 d e 

l a C o n v e n t i o n , c a r , d a n s l a d i t e a f f a i r e , l ' o n n e p o u v a i t c o n s i d é r e r q u e 

l ' e n r e g i s t r e m e n t é t a i t « p r é v u p a r l a l o i » a u s e n s d e l ' a r t i c l e 8 § 2 d e l a 

C o n v e n t i o n . L e r e q u é r a n t s o u t i e n t q u e la s i t u a t i o n e s t a n a l o g u e d a n s l e 

c a s p r é s e n t o ù u n a p p a r e i l d ' é c o u t e d i s s i m u l é fu t u t i l i s é a f i n d e 

s u r p r e n d r e u n e c o n v e r s a t i o n p r i v é e e n t r e l u i e t B . 

2 4 . L e G o u v e r n e m e n t , q u i a s o u m i s s e s o b s e r v a t i o n s r e l a t i v e s à 

l ' a r t i c l e 8 a v a n t q u e l a C o m m i s s i o n n ' a d o p t e s o n r a p p o r t s u s m e n t i o n n é 

d a n s l ' a f f a i r e G o v e l l , n e c o n t e s t e p a s q u e l a s u r v e i l l a n c e d u r e q u é r a n t a i t 

p o r t é a t t e i n t e à s o n d r o i t a u r e s p e c t d e l a v i e p r i v é e c o n s a c r é à l ' a r t i c l e 8 

§ 1 d e l a C o n v e n t i o n , m a i s p r é t e n d q u e c e t t e i n g é r e n c e n ' a p a s e n f r e i n t 

l e d i t a r t i c l e é t a n t d o n n é q u ' e l l e é t a i t p r é v u e p a r l a loi e t q u ' e l l e é t a i t 

n é c e s s a i r e d a n s u n e s o c i é t é d é m o c r a t i q u e à l a p r é v e n t i o n d e s i n f r a c t i o n s 

p é n a l e s . 

I l r e c o n n a î t q u e l a p r é v i s i b i l i t é fa i t p a r t i e i n t é g r a n t e d e l ' e x p r e s s i o n 

« p r é v u e p a r l a l o i » , m a i s s o u t i e n t q u ' e l l e n e s a u r a i t a v o i r le m ê m e 

c o n t e n u d a n s l e c o n t e x t e d e l a s u r v e i l l a n c e p o l i c i è r e s e c r è t e q u e l o r s q u e 

l ' o b j e t d e l a loi p e r t i n e n t e e s t d ' a p p o r t e r d e s r e s t r i c t i o n s à l a c o n d u i t e d e s 

i n d i v i d u s . Il e s t i m e q u ' u n e loi q u i c o n f è r e u n p o u v o i r d ' a p p r é c i a t i o n q u a n t 

à l a n é c e s s i t é d e m e n e r o u n o n d e s o p é r a t i o n s d e s u r v e i l l a n c e d i s s i m u l é e s 

n e m é c o n n a î t p a s l a c o n d i t i o n d e p r é v i s i b i l i t é si l ' é t e n d u e e t l e s m o d a l i t é s 

d e l ' e x e r c i c e d u p o u v o i r d ' a p p r é c i a t i o n s o n t p r é c i s é e s a v e c a s s e z d e 

n e t t e t é . Il a f f i r m e q u e l e s d i r e c t i v e s d u m i n i s t è r e d e l ' I n t é r i e u r é t a i e n t 

p u b l i q u e s e t a c c e s s i b l e s , b i e n q u ' e l l e s n ' e u s s e n t p a s f o r c e d e lo i , e t 
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m é n a g e a i e n t d e s r e s t r i c t i o n s q u i l i m i t a i e n t l a s u r v e i l l a n c e a u x e n q u ê t e s 

r e l a t i v e s à d e s i n f r a c t i o n s g r a v e s . 

E n o u t r e , l e s m e s u r e s a d o p t é e s é t a i e n t p r o p o r t i o n n é e s à l ' e n q u ê t e 

c r i m i n e l l e e n c a u s e . L e G o u v e r n e m e n t s e r é f è r e à la d é c i s i o n r e n d u e p a r 

l a C o u r d ' a p p e l q u i s ' e s t e x p r e s s é m e n t f o n d é e s u r l ' a r t i c l e 8 d e l a 

C o n v e n t i o n p o u r e x a m i n e r l ' a f f a i r e d u r e q u é r a n t . L e G o u v e r n e m e n t 

s o u t i e n t e n f i n q u e l ' e x i s t e n c e d e l a d i r e c t i o n d e s p l a i n t e s c o n t r e l a p o l i c e 

a t t e s t e d e g a r a n t i e s p r o c é d u r a l e s a d é q u a t e s c o n t r e l ' i n g é r e n c e a r b i t r a i r e 

e t l ' a b u s d e p o u v o i r . 

2 5 . L a C o u r o b s e r v e q u e l a s u r v e i l l a n c e e x e r c é e p a r l a p o l i c e d a n s l a 

p r é s e n t e a f f a i r e c o n s t i t u a i t i n c o n t e s t a b l e m e n t u n e i n g é r e n c e d a n s l e s 

d r o i t s d u r e q u é r a n t a u t i t r e d e l ' a r t i c l e 8 § 1 d e la C o n v e n t i o n . L e 

p r o b l è m e f o n d a m e n t a l c o n s i s t e à s a v o i r si c e t t e i n g é r e n c e s e j u s t i f i a i t a u 

r e g a r d d e l ' a r t i c l e 8 § 2 , n o t a m m e n t si e l l e é t a i t « p r é v u e p a r l a l o i » e t 

« n é c e s s a i r e d a n s u n e s o c i é t é d é m o c r a t i q u e » à l a p o u r s u i t e d e l ' u n d e s 

b u t s é n u m é r é s d a n s l e d i t p a r a g r a p h e . 

2 6 . L a C o u r r a p p e l l e , à l ' i n s t a r d e l a C o m m i s s i o n d a n s l ' a f f a i r e G o v e l l 

( p a r a g r a p h e s 6 1 e t 6 2 d u r a p p o r t s u s m e n t i o n n é ) q u e l ' e x p r e s s i o n « p r é v u e 

p a r l a l o i » i m p o s e n o n s e u l e m e n t le r e s p e c t d u d r o i t i n t e r n e , m a i s 

c o n c e r n e a u s s i la q u a l i t é d e l a lo i q u i d o i t ê t r e c o m p a t i b l e a v e c l e 

p r i n c i p e d e l a p r é é m i n e n c e d u d r o i t ( a r r ê t H a l f o r d c. R o y a u m e - U n i d u 

2 5 j u i n 1 9 9 7 , Recueil des arrêts et décisions 1 9 9 7 - I I I , p . 1 0 1 7 , § 4 9 ) . D a n s le 

c o n t e x t e d e l a s u r v e i l l a n c e s e c r è t e e x e r c é e p a r l e s a u t o r i t é s p u b l i q u e s , e n 

l ' e s p è c e p a r l a p o l i c e , le d r o i t i n t e r n e d o i t o f f r i r u n e p r o t e c t i o n c o n t r e 

l ' i n g é r e n c e a r b i t r a i r e d a n s l ' e x e r c i c e d u d r o i t d ' u n i n d i v i d u a u r e g a r d d e 

l ' a r t i c l e 8. E n o u t r e , l a loi d o i t u s e r d e t e r m e s a s s e z c l a i r s p o u r i n d i q u e r 

a u x i n d i v i d u s d e m a n i è r e s u f f i s a n t e e n q u e l l e s c i r c o n s t a n c e s e t s o u s 

q u e l l e s c o n d i t i o n s e l l e h a b i l i t e l e s a u t o r i t é s p u b l i q u e s à p r e n d r e p a r e i l l e s 

m e s u r e s s e c r è t e s ( a r r ê t M a l o n e c. R o y a u m e - U n i d u 2 a o û t 1 9 8 4 , s é r i e A 

n" 8 2 , p . 3 2 , § 6 7 ) . 

2 7 . A l ' é p o q u e d e s f a i t s d e l a p r é s e n t e c a u s e , il n ' e x i s t a i t a u c u n 

s y s t è m e l é g a l r é g i s s a n t l ' e m p l o i d ' a p p a r e i l s d ' é c o u t e s e c r è t e , m ê m e s i 

la loi d e 1 9 9 7 s u r l a p o l i c e p r é v o i t d é s o r m a i s u n c a d r e r é g l e m e n t a i r e . 

L e s d i r e c t i v e s d u m i n i s t è r e d e l ' I n t é r i e u r n ' é t a i e n t à l ' é p o q u e d e s f a i t s 

n i j u r i d i q u e m e n t c o n t r a i g n a n t e s n i d i r e c t e m e n t a c c e s s i b l e s a u p u b l i c . 

L a C o u r r e l è v e é g a l e m e n t q u e L o r d N o l a n , m e m b r e d e l a C h a m b r e 

d e s l o r d s , r e m a r q u a q u ' e n d r o i t a n g l a i s u n e i n g é r e n c e d a n s la v ie 

p r i v é e n ' a , e n r è g l e g é n é r a l e , r i e n d ' i l l é g a l . Il n ' y a v a i t d o n c , à 

l ' é p o q u e , a u c u n e loi i n t e r n e r é g i s s a n t l ' e m p l o i d ' a p p a r e i l s d ' é c o u t e 

s e c r è t e . 

2 8 . D a n s l a p r é s e n t e a f f a i r e , l ' o n n e p e u t e n c o n s é q u e n c e c o n s i d é r e r 

q u e l ' i n g é r e n c e é t a i t « p r é v u e p a r l a l o i » , a u s e n s d e l ' a r t i c l e 8 § 2 d e l a 

C o n v e n t i o n . Il y a d o n c e u v i o l a t i o n d e l ' a r t i c l e 8 . A l a l u m i è r e d e c e t t e 

c o n c l u s i o n , l a C o u r n e s e t r o u v e p a s a p p e l é e à d é t e r m i n e r si l ' i n g é r e n c e 
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é t a i t « n é c e s s a i r e d a n s u n e s o c i é t é d é m o c r a t i q u e » à l a p o u r s u i t e d e l ' u n 

d e s b u t s é n u m é r é s a u p a r a g r a p h e 2 d e l ' a r t i c l e 8. 

I I . S U R L A V I O L A T I O N A L L É G U É E D E L ' A R T I C L E 6 D E L A 

C O N V E N T I O N 

2 9 . L e r e q u é r a n t a l l è g u e é g a l e m e n t u n e v i o l a t i o n d e l ' a r t i c l e 6 § 1 d e 

la C o n v e n t i o n a u m o t i f q u e l ' u t i l i s a t i o n , c o m m e s e u l e p r e u v e d a n s s o n c a s , 

d e s é l é m e n t s q u i a v a i e n t é t é o b t e n u s a u m é p r i s d e l ' a r t i c l e 8 d e l a 

C o n v e n t i o n é t a i t i n c o m p a t i b l e a v e c les c o n d i t i o n s d ' u n « p r o c è s 

é q u i t a b l e » a u s e n s d e l ' a r t i c l e 6 . L e s d i s p o s i t i o n s p e r t i n e n t e s d e l ' a r t i c l e 6 

§ 1 s o n t a i n s i l i b e l l é e s : 

«Toute personne a droit à ce que sa cause soit entendue équitablement, 
publiquement (...) par un tribunal qui décidera (...) du bien-fondé de toute accusation 
en matière pénale dirigée contre elle (...)» 

3 0 . L e r e q u é r a n t n e p r é t e n d p a s q u e l ' a r t i c l e 6 e x i g e d ' e x c l u r e 

s y s t é m a t i q u e m e n t l e s é l é m e n t s d e p r e u v e o b t e n u s e n v i o l a t i o n d e 

l ' a r t i c l e 8, m a i s q u e l o r s q u ' u n é l é m e n t a é t é r e c u e i l l i a u m é p r i s d ' u n 

d r o i t p r o t é g é p a r l a C o n v e n t i o n , l e s t r i b u n a u x i n t e r n e s d o i v e n t r e s p e c t e r 

t r o i s c o n d i t i o n s : 

- l e p r o c è s d o i t c o m p o r t e r u n m é c a n i s m e e f f i c a c e q u i o f f r e a u 

r e q u é r a n t l a p o s s i b i l i t é d e c o n t e s t e r l a r e c e v a b i l i t é d e s é l é m e n t s d e 

p r e u v e ; 

- le t r i b u n a l d o i t p r e n d r e e n c o n s i d é r a t i o n l a n a t u r e d e la v i o l a t i o n e t 

- le v e r d i c t d e c u l p a b i l i t é n e d o i t p a s r e p o s e r e x c l u s i v e m e n t s u r d e s 

é l é m e n t s d e p r e u v e o b t e n u s a u m é p r i s d ' u n d r o i t p r o t é g é p a r l a 

C o n v e n t i o n . 

S e l o n le r e q u é r a n t , l e s m o d a l i t é s p r é v u e s à l ' a r t i c l e 7 8 d e l a P A C E n e 

s o n t p a s s u s c e p t i b l e s d e f o u r n i r u n e r a i s o n d ' é c a r t e r u n é l é m e n t d e 

p r e u v e ; l a d é c i s i o n d e l a C h a m b r e d e s l o r d s i n d i q u e e n e f f e t q u ' u n e 

v i o l a t i o n d e l ' a r t i c l e 8 n e suf f i t p a s p o u r e x c l u r e u n é l é m e n t d e p r e u v e e n 

v e r t u d u d i t a r t i c l e 7 8 . L ' i n t é r e s s é f a i t v a l o i r q u e l ' a b s e n c e d ' u n m é c a n i s m e 

e f f i c a c e , q u i l u i a u r a i t p e r m i s d e c o n t e s t e r l ' u t i l i s a t i o n d e s é l é m e n t s d e 

p r e u v e o b t e n u s a u m é p r i s d e l ' a r t i c l e 8 , e s t c o n t r a i r e à l ' a r t i c l e 6 d e l a 

C o n v e n t i o n . 

3 1 . L e r e q u é r a n t a f f i r m e é g a l e m e n t q u e l a n a t u r e d e l ' i n f r a c t i o n 

c o n s t i t u a i t u n e v i o l a t i o n f o n d a m e n t a l e d e l a C o n v e n t i o n , v u l ' a b s e n c e 

t o t a l e d e s y s t è m e l é g a l r é g l e m e n t a n t l ' u t i l i s a t i o n p a r la p o l i c e 

d ' a p p a r e i l s d ' é c o u t e d i s s i m u l é s . L e r e q u é r a n t p r é t e n d e n f i n q u ' i l e s t 

c o n t r a i r e à l a p r i m a u t é d u d r o i t d ' a c c e p t e r q u ' u n e c o n d a m n a t i o n p é n a l e 

s o i t e x c l u s i v e m e n t f o n d é e s u r u n é l é m e n t d e p r e u v e o b t e n u p a r d e s a c t e s 

i l l é g a u x c o m m i s p a r l e s a u t o r i t é s d e p o l i c e . Il a r g u ë q u ' i l p e u t t o u j o u r s s e 

p r é t e n d r e v i c t i m e d ' u n e v i o l a t i o n d u d r o i t à u n p r o c è s é q u i t a b l e a l o r s 
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m ê m e q u ' i l é t a i t e n f a i t c o u p a b l e e t p l a i d a c o u p a b l e d e l ' i n f r a c t i o n d o n t il 

é t a i t a c c u s é . E n l ' o c c u r r e n c e , si l e t r i b u n a l a v a i t j u g é l ' é l é m e n t d e p r e u v e 

i r r e c e v a b l e , le m i n i s t è r e p u b l i c a u r a i t s u s p e n d u l a p r o c é d u r e . S e l o n le 

r e q u é r a n t , le r ô l e d e l a C o u r n ' e s t p a s d e d é t e r m i n e r s ' i l y a e u o u n o n 

u n e e r r e u r j u d i c i a i r e , m a i s si l ' i n t é r e s s é , i n n o c e n t o u c o u p a b l e , a 

b é n é f i c i é o u n o n d ' u n p r o c è s é q u i t a b l e . 

3 2 . L e G o u v e r n e m e n t o b s e r v e q u e la p r é s e n t e a f f a i r e r e s s e m b l e 

b e a u c o u p à l ' a f f a i r e S c h e n k ( a r r ê t S c h e n k c. S u i s s e d u 12 j u i l l e t 1 9 8 8 , 

s é r i e A n" 1 4 0 ) , e t il s o u t i e n t q u e le r e q u é r a n t a v a i t l a f a c u l t é ( d o n t il 

u s a ) d e c o n t e s t e r l ' e m p l o i d e l ' e n r e g i s t r e m e n t m a g n é t i q u e c o m m e 

é l é m e n t d e p r e u v e l o r s d e l ' a u d i e n c e p r é l i m i n a i r e (voir dire). Il r e l è v e q u e , 

a p r è s a v o i r e x a m i n é a v e c s o i n l e s a r g u m e n t s d u r e q u é r a n t s e l o n l e s q u e l s 

la p o l i c e n ' é t a i t p a s a u t o r i s é e à u t i l i s e r u n a p p a r e i l d ' é c o u t e e t s e l o n 

l e s q u e l s il y a v a i t e u u n e a t t e i n t e a u d r o i t a u r e s p e c t d e l a v i e p r i v é e , u n e 

v i o l a t i o n d e l ' a r t i c l e 8 d e la C o n v e n t i o n e t u n e i n f r a c t i o n a u x d i r e c t i v e s d u 

m i n i s t è r e d e l ' I n t é r i e u r , le j u g e e s t i m a n é a n m o i n s q u e p a r e i l s a r g u m e n t s 

n e f o u r n i s s a i e n t p a s d e s r a i s o n s d ' e x c l u r e l e s é l é m e n t s d e p r e u v e e n v e r t u 

d e l ' a r t i c l e 7 8 d e l a P A C E e t il a d m i t d o n c l ' e n r e g i s t r e m e n t m a g n é t i q u e 

c o m m e p r e u v e . D ' a u t r e p a r t , le r e q u é r a n t e u t l ' o c c a s i o n d e r e m e t t r e e n 

q u e s t i o n l a d é c i s i o n d u j u g e d e v a n t l a C o u r d ' a p p e l p u i s d e v a n t l a 

C h a m b r e d e s l o r d s . C e t t e d e r n i è r e r e c h e r c h a e x p l i c i t e m e n t si le 

r e q u é r a n t a v a i t b é n é f i c i é d ' u n p r o c è s é q u i t a b l e p a r a n a l o g i e a v e c l ' a r t i c l e 

6 d e l a C o n v e n t i o n , m a i s j u g e a q u e c e d r o i t n ' a v a i t p a s é t é m é c o n n u m ê m e 

si la m a n i è r e d o n t l a p r e u v e a v a i t é t é r e c u e i l l i e s ' a n a l y s a i t e n u n e v i o l a t i o n 

d e l ' a r t i c l e 8 d e l a C o n v e n t i o n . 

3 3 . L e G o u v e r n e m e n t r e c o n n a î t q u e , c o n t r a i r e m e n t à l a s i t u a t i o n d a n s 

l ' a f f a i r e S c h e n k , l ' e n r e g i s t r e m e n t m a g n é t i q u e fu t l a s e u l e p r e u v e à l a 

c h a r g e d u r e q u é r a n t . T o u t e f o i s , s e l o n l u i , l o r s q u ' i l e x i s t e d e s é l é m e n t s d e 

p r e u v e s o l i d e s p e r m e t t a n t d ' é t a b l i r la p a r t i c i p a t i o n d ' u n e p e r s o n n e à u n e 

i n f r a c t i o n g r a v e , il e x i s t e u n i n t é r ê t p u b l i c p u i s s a n t à a d m e t t r e l e d i t 

é l é m e n t d a n s le c a d r e d ' u n e p r o c é d u r e p é n a l e , m ê m e si c ' e s t l a s e u l e 

p r e u v e à l a c h a r g e d e l ' a c c u s é , à c o n d i t i o n q u e , c o m m e ic i , c e l u i - c i a i t 

l ' o c c a s i o n d e c o n t e s t e r l ' é l é m e n t d e p r e u v e e t d e s ' o p p o s e r à son 

u t i l i s a t i o n , e t q u e le t r i b u n a l e x a m i n e d e p r è s s ' i l e s t é q u i t a b l e 

d ' a d m e t t r e c e t é l é m e n t . L e G o u v e r n e m e n t s o u t i e n t e n f i n q u e l ' a v e u d e 

c u l p a b i l i t é q u e le r e q u é r a n t fit a u c o u r s d u p r o c è s e s t à p r e n d r e e n 

c o m p t e l o r s q u ' i l s ' a g i t d ' a p p r é c i e r l ' é q u i t é d u p r o c è s a u r e g a r d d e 

l ' a r t i c l e 6 . 

3 4 . L a C o u r r a p p e l l e q u ' e l l e a p o u r t â c h e , a u x t e r m e s d e l ' a r t i c l e 19 d e 

l a C o n v e n t i o n , d ' a s s u r e r le r e s p e c t d e s e n g a g e m e n t s r é s u l t a n t d e la 

C o n v e n t i o n p o u r l e s E t a t s c o n t r a c t a n t s . Il n e lui a p p a r t i e n t p a s , e n 

p a r t i c u l i e r , d e c o n n a î t r e d e s e r r e u r s d e fa i t o u d e d r o i t p r é t e n d u m e n t 

c o m m i s e s p a r u n e j u r i d i c t i o n i n t e r n e , s a u f si e t d a n s la m e s u r e o ù e l l e s 

p o u r r a i e n t a v o i r p o r t é a t t e i n t e a u x d r o i t s e t l i b e r t é s s a u v e g a r d é s p a r l a 
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C o n v e n t i o n . Si l ' a r t i c l e 6 g a r a n t i t l e d r o i t à u n p r o c è s é q u i t a b l e , il n e 

r é g l e m e n t e p a s p o u r a u t a n t l ' a d m i s s i b i l i t é d e s p r e u v e s e n t a n t q u e t e l l e , 

m a t i è r e q u i d è s l o r s r e l è v e a u p r e m i e r c h e f d u d r o i t i n t e r n e ( a r r ê t S c h e n k 

p r é c i t é , p . 2 9 , § § 4 5 - 4 6 , e t , c o m m e e x e m p l e p l u s r é c e n t d a n s u n c o n t e x t e 

d i f f é r e n t , a r r ê t T e i x e i r a d e C a s t r o c. P o r t u g a l d u 9 j u i n 1 9 9 8 , Recueil 

1 9 9 8 - I V , p . 1 4 6 2 , § 3 4 ) . I l n ' a p p a r t i e n t p a s à l a C o u r d e s e p r o n o n c e r , p a r 

p r i n c i p e , s u r l a r e c e v a b i l i t é d e c e r t a i n e s s o r t e s d ' é l é m e n t s d e p r e u v e , p a r 

e x e m p l e d e s é l é m e n t s o b t e n u s d e m a n i è r e i l l é g a l e , o u e n c o r e s u r la 

c u l p a b i l i t é d u r e q u é r a n t . Il y a l i e u d ' e x a m i n e r si l a p r o c é d u r e , y c o m p r i s 

l a m a n i è r e d o n t les é l é m e n t s d e p r e u v e o n t é t é o b t e n u s , fu t é q u i t a b l e d a n s 

s o n e n s e m b l e , c e q u i i m p l i q u e l ' e x a m e n d e 1'« i l l é g a l i t é » e n q u e s t i o n e t , 

d a n s l e s c a s o ù s e t r o u v e e n c a u s e l a v i o l a t i o n d ' u n a u t r e d r o i t p r o t é g é 

p a r l a C o n v e n t i o n , d e l a n a t u r e d e c e t t e v i o l a t i o n . 

3 5 . L a C o u r r a p p e l l e q u e , d a n s l ' a r r ê t S c h e n k p r é c i t é , le r e q u é r a n t 

a v a i t n o t a m m e n t f o r m u l é le g r i e f s e l o n l e q u e l l ' e n r e g i s t r e m e n t d e la 

c o n v e r s a t i o n q u ' i l a v a i t e u e a v e c P . o b t e n u a u m é p r i s d u d r o i t s u i s s e e t 

s o n u t i l i s a t i o n c o m m e é l é m e n t d e p r e u v e l o r s d e s o n p r o c è s a v a i e n t 

e n f r e i n t l ' a r t i c l e 6 § 1 d e la C o n v e n t i o n . L a C o u r a c o n s t a t é d a n s s o n 

a r r ê t q u e l ' e n r e g i s t r e m e n t l i t i g i e u x a v a i t i n c o n t e s t a b l e m e n t é t é o b t e n u 

d e m a n i è r e i l l é g a l e a u r e g a r d d u d r o i t h e l v é t i q u e , c e q u e l e s t r i b u n a u x 

s u i s s e s a v a i e n t e x p r e s s é m e n t r e c o n n u . L a C o u r a r e l e v é q u ' e l l e n e 

s a u r a i t « e x c l u r e p a r p r i n c i p e e t in abstracto l ' a d m i s s i b i l i t é d ' u n e p r e u v e 

r e c u e i l l i e d e m a n i è r e i l l é g a l e , d u g e n r e d e c e l l e d o n t il s ' a g i t » ( a r r ê t 

S c h e n k , p . 2 9 , § 4 6 ) e t q u ' i l lu i i n c o m b a i t s e u l e m e n t d e r e c h e r c h e r si le 

p r o c è s d u r e q u é r a n t a v a i t p r é s e n t é d a n s l ' e n s e m b l e u n c a r a c t è r e 

é q u i t a b l e . D a n s s a c o n c l u s i o n s e l o n l a q u e l l e l ' u t i l i s a t i o n d e 

l ' e n r e g i s t r e m e n t l i t i g i e u x c o m m e é l é m e n t d e p r e u v e n ' a v a i t p a s p r i v é le 

r e q u é r a n t d ' u n p r o c è s é q u i t a b l e , l a C o u r o b s e r v a d ' a b o r d q u e l e s d r o i t s d e 

la d é f e n s e n ' a v a i e n t p a s é t é m é c o n n u s : le r e q u é r a n t s ' é t a i t v u o f f r i r l a 

p o s s i b i l i t é , q u ' i l a v a i t s a i s i e , d e r e m e t t r e e n q u e s t i o n l ' a u t h e n t i c i t é d e 

l ' e n r e g i s t r e m e n t e t d e s ' o p p o s e r à s o n u t i l i s a t i o n a i n s i q u e l a p o s s i b i l i t é 

d ' i n t e r r o g e r P . e t d e c i t e r à c o m p a r a î t r e l ' i n s p e c t e u r d e p o l i c e 

r e s p o n s a b l e d ' a v o i r p r o v o q u é l a c o n f e c t i o n d e l ' e n r e g i s t r e m e n t . 

P a r a i l l e u r s , l a C o u r a t t a c h a « d u p o i d s à l a c i r c o n s t a n c e q u e 

l ' e n r e g i s t r e m e n t t é l é p h o n i q u e [ n ' a v a i t ] p a s c o n s t i t u é le s e u l m o y e n d e 

p r e u v e r e t e n u p o u r m o t i v e r l a c o n d a m n a t i o n » (ibidem, p p . 2 9 - 3 0 , § 4 8 ) . 

3 6 . L a C o u r n o t e d ' e m b l é e q u e , c o n t r a i r e m e n t à c e q u ' i l e n é t a i t d a n s 

l ' a f f a i r e S c h e n k , l ' i n s t a l l a t i o n d ' u n a p p a r e i l d ' é c o u t e e t l ' e n r e g i s t r e m e n t 

d e la c o n v e r s a t i o n d u r e q u é r a n t n ' é t a i e n t p a s i l l é g a u x , c ' e s t - à - d i r e 

c o n t r a i r e s a u d r o i t p é n a l i n t e r n e . N o t a m m e n t , c o m m e l ' o b s e r v a L o r d 

N o l a n , e n d r o i t b r i t a n n i q u e , u n e i n g é r e n c e d a n s la v i e p r i v é e n ' a , e n 

r è g l e g é n é r a l e , r i e n d ' i l l é g a l . D e s u r c r o î t , c o m m e c e l a fu t d ' a i l l e u r s 

r e l e v é , r i e n n ' i n d i q u e q u ' e n i n s t a l l a n t l ' a p p a r e i l l a p o l i c e n ' a i t p a s a g i 

c o n f o r m é m e n t a u x d i r e c t i v e s d u m i n i s t è r e d e l ' I n t é r i e u r . D e p l u s , a i n s i 
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q u e le j u g e a l a C h a m b r e d e s l o r d s , l e s a v e u x q u e le r e q u é r a n t fit a u c o u r s 

d e s a c o n v e r s a t i o n a v e c B . é t a i e n t s p o n t a n é s , p u i s q u ' i l n ' y a v a i t p a s eu d e 

« g u e t - a p e n s » e t q u e l ' i n t é r e s s é n ' a v a i t p a s é t é i n c i t é à l i v r e r c e s a v e u x . 

L '« i l l é g a l i t é » d o n t l e r e q u é r a n t t i r e g r i e f e n l ' e s p è c e s e r a p p o r t e 

e x c l u s i v e m e n t a u f a i t q u ' i l n ' e x i s t a i t a u c u n t e x t e l é g a l a u t o r i s a n t 

l ' i n g é r e n c e d a n s le d r o i t d e l ' i n t é r e s s é a u r e s p e c t d e l a v i e p r i v é e e t q u e , 

e n c o n s é q u e n c e , p a r e i l l e i n g é r e n c e n ' é t a i t p a s « p r é v u e p a r l a l o i » , a u s e n s 

d o n n é à c e s t e r m e s f i g u r a n t à l ' a r t i c l e 8 § 2 d e l a C o n v e n t i o n . 

3 7 . L a C o u r r e l è v e e n s u i t e q u e l ' é l é m e n t l i t i g i e u x e n l ' o c c u r r e n c e é t a i t 

e n fa i t l a s e u l e p r e u v e à l a c h a r g e d u r e q u é r a n t e t q u e c e l u i - c i p l a i d a 

c o u p a b l e u n i q u e m e n t p a r c e q u e le j u g e a v a i t d é c i d é d ' a d m e t t r e 

l ' é l é m e n t d e p r e u v e . T o u t e f o i s , l a p e r t i n e n c e d e p r e u v e s a u t r e s q u e 

l ' é l é m e n t l i t i g i e u x d é p e n d d e s c i r c o n s t a n c e s d e l a c a u s e . E n l ' e s p è c e , 

c o m m e il a é t é r e c o n n u q u e l a b a n d e m a g n é t i q u e c o n s t i t u a i t u n é l é m e n t 

d e p r e u v e s o l i d e e t n e p r ê t a i t à a u c u n d o u t e , l e b e s o i n d ' u n é l é m e n t à 

l ' a p p u i é t a i t m o i n d r e . C e r t e s , d a n s l ' a f f a i r e S c h e n k , l a C o u r a t t a c h a d u 

p o i d s a u fa i t q u e l a b a n d e m a g n é t i q u e l i t i g i e u s e n e c o n s t i t u a i t p a s l e s e u l 

é l é m e n t d e p r e u v e à l a c h a r g e d u r e q u é r a n t . C e p e n d a n t , l a C o u r r e l è v e à 

c e t é g a r d q u e l a c o u r d e c a s s a t i o n p é n a l e d u T r i b u n a l c a n t o n a l v a u d o i s 

d é c r i v i t l ' e n r e g i s t r e m e n t d a n s l ' a f f a i r e S c h e n k , b i e n q u e n ' é t a n t p a s u n e 

p r e u v e u n i q u e , c o m m e é t a n t d e n a t u r e à « e x e r c e r u n e i n f l u e n c e p e u t - ê t r e 

d é c i s i v e , d u m o i n s n o n n é g l i g e a b l e , s u r l ' i s s u e d e l ' a c t i o n p é n a l e » (ibidem, 

p p . 1 9 - 2 2 , § 2 8 ) . E n o u t r e , c e t é l é m e n t n e c o n s t i t u a i t p a s le f a c t e u r 

d é t e r m i n a n t d a n s l a c o n c l u s i o n d e l a C o u r . 

3 8 . L a q u e s t i o n f o n d a m e n t a l e e n l ' e s p è c e c o n s i s t e à s a v o i r si l a 

p r o c é d u r e fu t é q u i t a b l e d a n s s o n e n s e m b l e . E n p a r t i c u l i e r , q u a n t à l a 

r e c e v a b i l i t é d e l a b a n d e m a g n é t i q u e l i t i g i e u s e , l a C o u r o b s e r v e q u e , d e 

m ê m e q u e d a n s l ' a f f a i r e S c h e n k , le r e q u é r a n t e u t l a r g e m e n t l ' o c c a s i o n 

d e c o n t e s t e r l ' a u t h e n t i c i t é e t l ' e m p l o i d e l ' e n r e g i s t r e m e n t . Il n e c o n t e s t a 

p a s l ' a u t h e n t i c i t é d e c e l u i - c i , m a i s c o m b a t t i t s o n u t i l i s a t i o n à l ' a u d i e n c e 

p r é l i m i n a i r e (voir dire) e t à n o u v e a u d e v a n t l a C o u r d ' a p p e l p u i s l a 

C h a m b r e d e s l o r d s . L a C o u r o b s e r v e q u e , à c h a q u e d e g r é d e j u r i d i c t i o n , 

l e s j u r i d i c t i o n s i n t e r n e s e x a m i n è r e n t l ' i n c i d e n c e q u ' a u r a i t l ' a d m i s s i o n d e 

l ' é l é m e n t d e p r e u v e s u r l ' é q u i t é d u p r o c è s p a r r é f é r e n c e à l ' a r t i c l e 7 8 d e l a 

P A C E , e t e l l e s c o n s i d é r è r e n t n o t a m m e n t l ' a b s e n c e d e b a s e l é g a l e à l a 

s u r v e i l l a n c e . Q u e l e s e f f o r t s d u r e q u é r a n t à c h a q u e d e g r é d e j u r i d i c t i o n 

a i e n t é c h o u é n ' i m p o r t e p a s (ibidem, p . 2 9 , § 4 7 ) . 

3 9 . L a C o u r a j o u t e q u e si l e s j u r i d i c t i o n s i n t e r n e s a v a i e n t é t é d ' a v i s 

q u e l ' a d m i s s i o n d e l a p r e u v e e n t r a î n e r a i t l ' i n i q u i t é s u r le f o n d , e l l e s 

a u r a i e n t é v i d e m m e n t e u l a l a t i t u d e d e l ' e x c l u r e e n v e r t u d e l ' a r t i c l e 7 8 

d e l a P A C E . 

4 0 . D a n s c e s c o n d i t i o n s , l a C o u r e s t i m e q u e l ' u t i l i s a t i o n l o r s d u p r o c è s 

d u r e q u é r a n t d e la b a n d e e n r e g i s t r é e s e c r è t e m e n t n e s e h e u r t e p a s a u x 

p r i n c i p e s d ' u n p r o c è s é q u i t a b l e c o n s a c r é s à l ' a r t i c l e 6 § 1 d e l a C o n v e n t i o n . 
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I I I . S U R L A V I O L A T I O N A L L É G U É E D E L ' A R T I C L E 13 D E L A 

C O N V E N T I O N 

4 L L e r e q u é r a n t a l l è g u e é g a l e m e n t u n e v i o l a t i o n d e l ' a r t i c l e 13 d e l a 

C o n v e n t i o n a u m o t i f q u e l e s t r i b u n a u x a u r a i e n t d û p r e n d r e e n c o m p t e le 

fa i t q u e l ' é l é m e n t d e p r e u v e a v a i t é t é o b t e n u a u m é p r i s d e l a C o n v e n t i o n . 

L ' a r t i c l e 13 e s t a i n s i l i b e l l é : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
fonctions officielles.» 

4 2 . L e r e q u é r a n t p r é t e n d q u e , s e l o n le d r o i t i n t e r n e , u n e v i o l a t i o n d e 

l ' a r t i c l e 8 n e r e m p l i t p a s l e s c o n d i t i o n s d ' u n e e x c l u s i o n e n v e r t u d e 

l ' a r t i c l e 7 8 d e l a P A C E , m ê m e si l ' é l é m e n t d e p r e u v e a i n s i o b t e n u 

r e p r é s e n t e l a s e u l e p r e u v e d a n s l ' a f f a i r e . L ' a r t i c l e 7 8 n ' e s t d o n c p a s 

s u s c e p t i b l e d ' o f f r i r u n r e c o u r s c o n c r e t e t e f f i c a c e a u s e n s d e l ' a r t i c l e 1 3 . 

Q u a n t à l a t h è s e d u G o u v e r n e m e n t s e l o n l a q u e l l e l a d i r e c t i o n d e s 

p l a i n t e s c o n t r e l a p o l i c e (Police Complaints Authority) o f f re u n s e c o n d 

r e c o u r s , le r e q u é r a n t s e r é f è r e a u x c o n c l u s i o n s d e l a C o m m i s s i o n d a n s 

l ' a f f a i r e G o v e l l ( p a r a g r a p h e s 6 8 - 7 0 d u r a p p o r t p r é c i t é ) e t s o u t i e n t q u e , l a 

C o m m i s s i o n a y a n t c o n s t a t é u n e v i o l a t i o n d e l ' a r t i c l e 13 d a n s c e t t e a f f a i r e -

l à , l a C o u r d o i t é g a l e m e n t c o n s t a t e r e n l ' e s p è c e u n e v i o l a t i o n d u d i t a r t i c l e . 

4 3 . L e G o u v e r n e m e n t p r é t e n d q u ' i l e x i s t a i t d e s r e c o u r s r é p o n d a n t a u x 

e x i g e n c e s d e l ' a r t i c l e 1 3 . I l s o u t i e n t q u e l e s t r i b u n a u x d i s p o s a i e n t , e n 

v e r t u d e l ' a r t i c l e 7 8 d e l a P A C E , d ' u n p o u v o i r d ' a p p r é c i a t i o n l e u r 

p e r m e t t a n t d e p r e n d r e e n c o n s i d é r a t i o n le fa i t q u e l ' é l é m e n t d e p r e u v e 

a v a i t é t é o b t e n u d a n s d e s c o n d i t i o n s e n t r a î n a n t u n e v i o l a t i o n d e l ' a r t i c l e 8 

d e l a C o n v e n t i o n q u i p o u v a i t d o n n e r l i e u à c o n t e s t a t i o n . 

P a r a i l l e u r s , il a l l è g u e q u e le r e q u é r a n t a v a i t l a p o s s i b i l i t é d ' a d r e s s e r 

u n e p l a i n t e à l a d i r e c t i o n d e s p l a i n t e s c o n t r e la p o l i c e a u t i t r e d e s 

a l l é g a t i o n s d ' i n c o n d u i t e d e l a p a r t d e l a p o l i c e e t q u e l a High Court a v a i t 

j u r i d i c t i o n s u r l e d i t o r g a n e s i c e l u i - c i c o m m e t t a i t u n a c t e i r r a t i o n n e l o u 

c o n t r a i r e à s o n r è g l e m e n t . 

4 4 . L a C o u r r a p p e l l e q u e l ' a r t i c l e 13 g a r a n t i t l ' e x i s t e n c e e n d r o i t 

i n t e r n e d ' u n r e c o u r s p e r m e t t a n t d e s 'y p r é v a l o i r e n s u b s t a n c e d e s d r o i t s 

e t l i b e r t é s d e l a C o n v e n t i o n t e l s q u ' i l s p e u v e n t s 'y t r o u v e r c o n s a c r é s . Il a 

d o n c p o u r c o n s é q u e n c e d ' e x i g e r u n r e c o u r s i n t e r n e h a b i l i t a n t l ' i n s t a n c e 

n a t i o n a l e c o m p é t e n t e à c o n n a î t r e d u c o n t e n u d u g r i e f f o n d é s u r la 

C o n v e n t i o n e t , d e p l u s , à o f f r i r le r e d r e s s e m e n t a p p r o p r i é , s a n s t o u t e f o i s 

e x i g e r l ' i n c o r p o r a t i o n d e l a C o n v e n t i o n (Smith et Grady c. Royaume-Uni, 

n" s 3 3 9 8 5 / 9 6 e t 3 3 9 8 6 / 9 6 , § 1 3 5 , C E D H 1999-VT) . L a p l a i n t e f o n d é e s u r 

l ' a r t i c l e 13 d o i t , e n l ' e s p è c e , ê t r e c o n s i d é r é e c o m m e u n e a l l é g a t i o n s e l o n 

l a q u e l l e le r e q u é r a n t n ' a p a s b é n é f i c i é d ' u n r e c o u r s e f f e c t i f q u a n t a u x 

g r i e f s q u ' i l t i r a i t d e l ' a r t i c l e 8 d e l a C o n v e n t i o n . L a C o u r n o t e d ' e m b l é e 
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q u e l e s t r i b u n a u x p é n a u x n e p o u v a i e n t p a s f o u r n i r u n r e c o u r s p u i s q u e 

q u a n d b i e n m ê m e i ls p o u v a i e n t c o n s i d é r e r l e s q u e s t i o n s d ' é q u i t é q u e 

p o s a i t l ' a d m i s s i o n d ' u n é l é m e n t d e p r e u v e a u c o u r s d ' u n e p r o c é d u r e 

p é n a l e , i ls n ' é t a i e n t p a s h a b i l i t é s à c o n n a î t r e e n s u b s t a n c e d u g r i e f f o n d é 

s u r la C o n v e n t i o n s e l o n l e q u e l l ' i n g é r e n c e d a n s l e d r o i t d u r e q u é r a n t a u 

r e s p e c t d e s a v i e p r i v é e n ' é t a i t p a s « p r é v u e p a r l a l o i » ; i l s p o u v a i e n t 

e n c o r e m o i n s o f f r i r le r e d r e s s e m e n t a p p r o p r i é r e l a t i v e m e n t a u d i t g r i e f . 

4 5 . Q u a n t a u x d i v e r s e s a u t r e s v o i e s d e r e c o u r s q u i s ' o f f r a i e n t a u 

r e q u é r a n t p o u r le g r i e f f o n d é s u r l ' a r t i c l e 8 , la C o u r c o n s t a t e , u n e 

n o u v e l l e fo i s , à l ' i n s t a r d e l a C o m m i s s i o n d a n s l ' a f f a i r e G o v e l l , q u e les 

p l a i n t e s p e u v e n t ê t r e d é f é r é e s à l a d i r e c t i o n d e s p l a i n t e s c o n t r e l a p o l i c e 

u n i q u e m e n t l o r s q u ' e l l e s c o n t i e n n e n t d e s a l l é g a t i o n s s e l o n l e s q u e l l e s l a 

c o n d u i t e l i t i g i e u s e e s t à l ' o r i g i n e d ' u n d é c è s o u d e g r a v e s b l e s s u r e s , o u 

l o r s q u e le g r i e f e s t d e c e u x p r é c i s é s p a r le m i n i s t r e . D a n s d ' a u t r e s c a s , le 

d i r e c t e u r d e l a p o l i c e d e l a r é g i o n d é c i d e r a s ' i l e s t o u n o n l ' a u t o r i t é 

c o m p é t e n t e p o u r s t a t u e r s u r l ' a f f a i r e . D a n s l ' a f f i r m a t i v e , l a p r o c é d u r e 

o r d i n a i r e c o n s i s t e à d é s i g n e r u n m e m b r e d e s o n s e r v i c e q u i p r o c é d e r a à 

u n e e n q u ê t e . B i e n q u e l a d i r e c t i o n d e s p l a i n t e s c o n t r e l a p o l i c e p u i s s e 

e x i g e r q u ' u n e p l a i n t e lu i s o i t s o u m i s e p o u r e x a m e n e n v e r t u d e 

l ' a r t i c l e 8 7 d e la P A G E , la q u e s t i o n d e m e u r e d e s a v o i r d a n s q u e l l e 

m e s u r e c e t o r g a n e c o n t r ô l e le p r o c e s s u s d é c i s i o n n e l e n t r e p r i s p a r l e 

d i r e c t e u r d e l a p o l i c e d a n s le b u t d e d é t e r m i n e r s 'il e s t l ' a u t o r i t é 

c o m p é t e n t e ( p a r a g r a p h e 6 8 d u r a p p o r t d e l a C o m m i s s i o n d a n s l ' a f f a i r e 

G o v e l l p r é c i t é e ) . 

4 6 . L a C o u r r e l è v e é g a l e m e n t le r ô l e i m p o r t a n t q u e j o u e le m i n i s t r e d e 

l ' I n t é r i e u r d a n s la n o m i n a t i o n , l a r é m u n é r a t i o n e t , d a n s c e r t a i n s c a s , l a 

r é v o c a t i o n d e s m e m b r e s d e l a d i r e c t i o n d e s p l a i n t e s c o n t r e l a p o l i c e . E l l e 

o b s e r v e e n p a r t i c u l i e r q u ' e n v e r t u d e l ' a r t i c l e 105 § 4 d e l a loi 

s u s m e n t i o n n é e , l a d i r e c t i o n e s t t e n u e d e p r e n d r e e n c o n s i d é r a t i o n l e s 

c o n s e i l s q u e l u i d o n n e le m i n i s t r e q u a n t à l ' a b a n d o n o u l ' e n g a g e m e n t d e 

p o u r s u i t e s d i s c i p l i n a i r e s o u p é n a l e s (ibidem, p a r a g r a p h e 6 9 ) . 

4 7 . E n c o n s é q u e n c e , l a C o u r e s t i m e q u e le s y s t è m e d ' i n s t r u c t i o n d e s 

p l a i n t e s n e r é p o n d p a s a u x c r i t è r e s d ' i n d é p e n d a n c e r e q u i s p o u r p o u v o i r 

c o n s t i t u e r u n e p r o t e c t i o n s u f f i s a n t e c o n t r e l ' a b u s d e p o u v o i r e t f o u r n i r 

a i n s i u n r e c o u r s e f f e c t i f a u s e n s d e l ' a r t i c l e 13 . Il y a d o n c e u v i o l a t i o n d e 

l ' a r t i c l e 13 d e l a C o n v e n t i o n . 

I V . S U R L ' A P P L I C A T I O N D E L ' A R T I C L E 41 D E L A C O N V E N T I O N 

A u x t e r m e s d e l ' a r t i c l e 4 1 d e l a C o n v e n t i o n , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
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conséquences de cette violation, !a Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A . D o m m a g e 

4 8 . L e r e q u é r a n t n e f o r m u l e a u c u n e p r é t e n t i o n p o u r d o m m a g e 

m a t é r i e l o u p r é j u d i c e m o r a l . L e G o u v e r n e m e n t e s t i m e q u e , si u n e 

v i o l a t i o n d e l a C o n v e n t i o n é t a i t c o n s t a t é e , l a d é c i s i o n r e p r é s e n t e r a i t e n 

so i u n e s a t i s f a c t i o n é q u i t a b l e s u f f i s a n t e . 

4 9 . L a C o u r e s t d ' a v i s q u e le c o n s t a t d ' u n e v i o l a t i o n c o n s t i t u e e n so i 

u n e s a t i s f a c t i o n é q u i t a b l e s u f f i s a n t e p o u r t o u t p r é j u d i c e q u e le r e q u é r a n t 

a u r a i t s u b i . 

B . F r a i s e t d é p e n s 

5 0 . L e r e q u é r a n t s o l l i c i t e a u t o t a l 14 6 9 4 , 9 5 l i v r e s s t e r l i n g ( G B P ) , t a x e 

s u r l a v a l e u r a j o u t é e ( T V A ) c o m p r i s e , s o i t 10 8 1 0 G B P p o u r h o n o r a i r e s 

d ' a v o c a t e t 3 8 8 4 , 9 5 G B P p o u r l e s f r a i s e t d é p e n s d u solicitor. L e 

G o u v e r n e m e n t r e l è v e q u e le r e q u é r a n t a s o u l e v é e n fa i t d e u x g r i e f s , l ' u n 

s u r le t e r r a i n d e s a r t i c l e s 8 e t 1 3 , l ' a u t r e s u r le t e r r a i n d e l ' a r t i c l e 6 . I l 

s o u t i e n t q u e si le r e q u é r a n t a o b t e n u p a r t i e l l e m e n t g a i n d e c a u s e , t o u t 

m o n t a n t q u i lu i s e r a i t a l l o u é d e v r a i t ê t r e d i m i n u é . Il j u g e e n t o u t e 

h y p o t h è s e l e s h o n o r a i r e s d ' a v o c a t e x c e s s i f s , c o n s i d é r a n t q u ' u n m o n t a n t 

t o t a l d e 7 3 9 1 G B P , T V A c o m p r i s e , s e r a i t p l u s j u s t i f i é . 

5 1 . S t a t u a n t e n é q u i t é , la C o u r a l l o u e a u r e q u é r a n t l a s o m m e d e 

11 5 0 0 G B P a i n s i q u e t o u t m o n t a n t p o u v a n t ê t r e d û a u t i t r e d e l a 

T V A , m o i n s l e s m o n t a n t s d é j à v e r s é s p a r le C o n s e i l d e l ' E u r o p e p a r l a 

v o i e d e l ' a s s i s t a n c e j u d i c i a i r e . 

C . I n t é r ê t s m o r a t o i r e s 

5 2 . S e l o n l e s i n f o r m a t i o n s d o n t l a C o u r d i s p o s e , le t a u x d ' i n t é r ê t l é g a l 

a p p l i c a b l e a u R o y a u m e - U n i à l a d a t e d ' a d o p t i o n d u p r é s e n t a r r ê t e s t d e 

7,5 % l ' a n . 

P A R C E S M O T I F S , L A C O U R 

1. Dit, à l ' u n a n i m i t é , q u ' i l y a e u v i o l a t i o n d e l ' a r t i c l e 8 d e l a C o n v e n t i o n ; 

2 . Dit, p a r s i x v o i x c o n t r e u n e , q u ' i l n ' y a p a s e u v i o l a t i o n d e l ' a r t i c l e 6 d e 

l a C o n v e n t i o n ; 

3 . Dit, à l ' u n a n i m i t é , q u ' i l y a e u v i o l a t i o n d e l ' a r t i c l e 13 d e l a C o n v e n t i o n ; 
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4 . Dit, p a r s i x v o i x c o n t r e u n e , 

a ) q u e l ' E t a t d é f e n d e u r d o i t v e r s e r a u r e q u é r a n t , d a n s l e s t r o i s m o i s à 

c o m p t e r d e l a d a t e o ù l ' a r r ê t d e v i e n d r a d é f i n i t i f , 11 5 0 0 G B P ( o n z e 

m i l l e c i n q c e n t s l i v r e s s t e r l i n g ) p o u r f r a i s e t d é p e n s , a i n s i q u e t o u t 

m o n t a n t p o u v a n t ê t r e d û a u t i t r e d e l a t a x e s u r la v a l e u r a j o u t é e , 

m o i n s 1 1 0 9 0 , 3 0 F R F ( o n z e m i l l e q u a t r e - v i n g t - d i x f r a n c s f r a n ç a i s 

t r e n t e c e n t i m e s ) , à c o n v e r t i r e n l i v r e s s t e r l i n g a u t a u x a p p l i c a b l e l e 

j o u r d u p r o n o n c é d u p r é s e n t a r r ê t ; 

b ) q u e c e s m o n t a n t s s e r o n t à m a j o r e r d ' u n i n t é r ê t s i m p l e d e 7,5 % l ' a n 

à c o m p t e r d e l ' e x p i r a t i o n d u d i t d é l a i e t j u s q u ' a u v e r s e m e n t ; 

5 . Rejette, à l ' u n a n i m i t é , l a d e m a n d e d e s a t i s f a c t i o n é q u i t a b l e p o u r le 

F a i t e n a n g l a i s , p u i s c o m m u n i q u é p a r é c r i t le 12 m a i 2 0 0 0 , e n 

a p p l i c a t i o n d e l ' a r t i c l e 77 § § 2 e t 3 d u r è g l e m e n t . 

A u p r é s e n t a r r ê t s e t r o u v e j o i n t , c o n f o r m é m e n t a u x a r t i c l e s 4 5 § 2 d e l a 

C o n v e n t i o n e t 7 4 § 2 d u r è g l e m e n t , l ' e x p o s é d e l ' o p i n i o n e n p a r t i e 

c o n c o r d a n t e e t e n p a r t i e d i s s i d e n t e d e M . L o u c a i d e s . 

s u r p l u s . 

S . DOLLÉ 

G r e f f i è r c 

J . - P . COSTA 

P r é s i d e n t 

J . - P . C . 

S . D . 
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O P I N I O N E N P A R T I E C O N C O R D A N T E 

E T E N P A R T I E D I S S I D E N T E D E M . L E J U G E L O U C A I D E S 

(Traduction) 

A v e c la m a j o r i t é , j ' e s t i m e q u ' i l y a e u , e n l ' e s p è c e , v i o l a t i o n d e s a r t i c l e s H 

e t 13 d e l a C o n v e n t i o n p o u r l e s m o t i f s e x p o s é s d a n s l ' a r r ê t . J e m ' é c a r t e e n 

r e v a n c h e d u c o n s t a t d e n o n - v i o l a t i o n d e l ' a r t i c l e 6 a u q u e l e l l e a b o u t i t . 

Il s ' a g i t d e l a p r e m i è r e a f f a i r e d é f é r é e à l a C o u r o ù le s e u l é l é m e n t d e 

p r e u v e à l a c h a r g e d ' u n a c c u s é , q u i m o t i v a é g a l e m e n t s a c o n d a m n a t i o n , 

fu t o b t e n u a u m é p r i s d e s d i s p o s i t i o n s d e l ' a r t i c l e 8 d e l a C o n v e n t i o n . 

L a C o u r c o n c l u t d ' a b o r d , à l ' u n a n i m i t é , q u e l ' u t i l i s a t i o n d ' u n a p p a r e i l 

d ' é c o u t e d i s s i m u l é d a n s l ' i n t e n t i o n d e r a s s e m b l e r d e s é l é m e n t s d e p r e u v e 

à l a c h a r g e d u r e q u é r a n t c o n s t i t u a i t u n e v i o l a t i o n d u d r o i t d e c e l u i - c i a u 

r e s p e c t d e s a v i e p r i v é e , c a r a u c u n e l é g i s l a t i o n i n t e r n e n e r é g l e m e n t a i t 

p a r e i l l e u t i l i s a t i o n . L a m a j o r i t é e s t i m e t o u t e f o i s q u e l ' a d m i s s i o n d e 

l ' é l é m e n t d e p r e u v e l i t i g i e u x e t l a c o n d a m n a t i o n d u r e q u é r a n t f o n d é e s u r 

c e t é l é m e n t n e s e h e u r t e n t p a s a u x p r i n c i p e s d ' u n p r o c è s é q u i t a b l e 

c o n s a c r é s p a r l ' a r t i c l e 6 § 1 d e l a C o n v e n t i o n , q u a n d b i e n m ê m e il 

s ' a g i s s a i t d e l ' u n i q u e é l é m e n t d e p r e u v e à l a c h a r g e d u r e q u é r a n t . 

J e n e s a u r a i s a d m e t t r e q u ' u n p r o c è s p u i s s e ê t r e « é q u i t a b l e » a u s e n s d e 

l ' a r t i c l e 6 si l a c u l p a b i l i t é d ' u n i n d i v i d u r e l a t i v e m e n t à u n e i n f r a c t i o n e s t 

é t a b l i e a u m o y e n d ' é l é m e n t s d e p r e u v e o b t e n u s e n v i o l a t i o n d e s d r o i t s d e 

l ' h o m m e g a r a n t i s p a r l a C o n v e n t i o n . J e c o n s i d è r e q u e le t e r m e « é q u i t é » , 

l o r s q u ' i l e s t e n v i s a g é d a n s le c o n t e x t e d e la C o n v e n t i o n e u r o p é e n n e d e s 

D r o i t s d e l ' H o m m e , r e q u i e r t le r e s p e c t d e l a p r é é m i n e n c e d u d r o i t , c e 

q u i p r é s u p p o s e c e l u i d e s d r o i t s d e l ' h o m m e é n o n c é s d a n s l a C o n v e n t i o n . 

J e n e p e n s e p a s q u ' o n p u i s s e c o n s i d é r e r c o m m e « é q u i t a b l e » u n p r o c è s 

d o n t le d é r o u l e m e n t e s t c o n t r a i r e à l a lo i . Il e s t v r a i q u e la C o n v e n t i o n n e 

f a i t p a s p a r t i e i n t é g r a n t e d e l ' o r d r e j u r i d i q u e i n t e r n e d u R o y a u m e -

U n i , m a i s s o u s l ' a n g l e d e l a q u e s t i o n l i t i g i e u s e , e l l e d e v r a i t ê t r e t r a i t é e 

c o m m e t e l l e , c e t E t a t l ' a y a n t r a t i f i é e e t a y a n t e n c o n s é q u e n c e 

l ' o b l i g a t i o n d ' e n f a i r e r e s p e c t e r l e s d i s p o s i t i o n s p a r s e s o r g a n e s . 

A u t r e m e n t d i t , j e n e v o i s a u c u n e r a i s o n d e s e m o n t r e r , l o r s d e l ' e x a m e n 

d e l ' é q u i t é d ' u n p r o c è s , i n d u l g e n t e n v e r s u n E t a t q u i a r a t i f i é l a 

C o n v e n t i o n m a i s n e l 'a p a s i n c o r p o r é e à s o n o r d r e i n t e r n e . 

C e r t e s , d a n s l a p r é s e n t e a f f a i r e , l ' o b t e n t i o n d ' u n é l é m e n t d e p r e u v e 

g r â c e à l ' i n s t a l l a t i o n d ' u n a p p a r e i l d ' é c o u t e a u d o m i c i l e d u r e q u é r a n t n e 

c o n t r e v e n a i t p a s à u n e loi s p é c i f i q u e d u R o y a u m e - U n i , m a i s e l l e é t a i t 

c o n t r a i r e à l a C o n v e n t i o n . L e s a u t o r i t é s b r i t a n n i q u e s o n t , e n v e r t u d e 

l ' a r t i c l e 1 d e l a C o n v e n t i o n , l ' o b l i g a t i o n « d e r e c o n n a î t r e à t o u t e p e r s o n n e 

r e l e v a n t d e l e u r j u r i d i c t i o n les d r o i t s e t l i b e r t é s d é f i n i s a u t i t r e I d e la (...) 

C o n v e n t i o n » . J ' e s t i m e q u e c e t t e o b l i g a t i o n i n t e r d i t a u x j u r i d i c t i o n s 
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b r i t a n n i q u e s d ' a d m e t t r e o u d e s e f o n d e r , d a n s d e s p r o c é d u r e s j u d i c i a i r e s , 

s u r d e s é l é m e n t s d e p r e u v e o b t e n u s a u m é p r i s d e l a C o n v e n t i o n . C e l a 

s ' a p p l i q u e a fortiori à d e s a f f a i r e s c o m m e c e l l e - c i o ù p a r e i l é l é m e n t 

c o n s t i t u e l a s e u l e p r e u v e à l a c h a r g e d ' u n a c c u s é . 

E n o u t r e , si l ' o n e s t i m e q u e l ' a d m i s s i o n d ' u n é l é m e n t d e p r e u v e à 

c h a r g e r e c u e i l l i a u m é p r i s d e la C o n v e n t i o n n ' e s t p a s n é c e s s a i r e m e n t 

c o n t r a i r e a u p r i n c i p e d ' é q u i t é c o n s a c r é à l ' a r t i c l e 6, l ' o n p o r t e a t t e i n t e à 

l a p r o t e c t i o n e f f e c t i v e d e s d r o i t s g a r a n t i s p a r l a C o n v e n t i o n . E n 

t é m o i g n e n t d e s a f f a i r e s c o m m e c e l l e - c i , o ù l ' é l é m e n t d e p r e u v e f u t 

o b t e n u p a r l a p o l i c e d e m a n i è r e i n c o m p a t i b l e a v e c l e s e x i g e n c e s d e 

l ' a r t i c l e 8 d e l a C o n v e n t i o n . C e t é l é m e n t fu t p o u r t a n t a d m i s c o m m e 

p r e u v e à c h a r g e e t m o t i v a la c o n d a m n a t i o n d e l ' a c c u s é . Si u n e v i o l a t i o n 

d e l ' a r t i c l e 8 p e u t ê t r e c o n s i d é r é e c o m m e « é q u i t a b l e », j e n e v o i s p a s 

c o m m e n t il s e r a p o s s i b l e d e d i s s u a d e r e f f i c a c e m e n t l a p o l i c e d ' a d o p t e r 

d e r e c h e f u n e c o n d u i t e i l l i c i t e . J e d o i s r é p é t e r ici q u e j e n e s a u r a i s 

a d m e t t r e q u ' u n p r o c è s e t u n e c o n d a m n a t i o n r é s u l t a n t d e p a r e i l l e 

c o n d u i t e p u i s s e n t p a s s e r p o u r j u s t e s o u é q u i t a b l e s . 

L ' e x c l u s i o n d e p r e u v e s r e c u e i l l i e s a u m é p r i s d u d r o i t a u r e s p e c t d e l a 

v i e p r i v é e g a r a n t i p a r la C o n v e n t i o n d o i t ê t r e c o n s i d é r é e c o m m e u n 

c o r o l l a i r e e s s e n t i e l d e c e d r o i t , si l ' o n v e u t r e c o n n a î t r e d e l a v a l e u r à 

c e l u i - c i . I l y a l i e u d e r a p p e l e r q u e , à m a i n t e s r e p r i s e s , l a C o u r a i n s i s t é 

s u r l e f a i t « q u e l a C o n v e n t i o n a p o u r b u t d e p r o t é g e r d e s d r o i t s n o n p a s 

t h é o r i q u e s o u i l l u s o i r e s , m a i s c o n c r e t s e t e f f e c t i f s » . L ' e x c l u s i o n d e 

p a r e i l l e s p r e u v e s e s t , à m o n a v i s , d ' a u t a n t p l u s n é c e s s a i r e d a n s d e s 

a f f a i r e s c o m m e c e l l e - c i q u ' i l n ' e x i s t e a u c u n a u t r e r e c o u r s e f f e c t i f c o n t r e 

u n e v i o l a t i o n d u d r o i t p e r t i n e n t . 

L ' a r g u m e n t f o n d a m e n t a l m i l i t a n t c o n t r e c e p r i n c i p e d ' e x c l u s i o n r é s i d e 

d a n s l a r e c h e r c h e d e l a v é r i t é e t l ' i n t é r ê t g é n é r a l à u n e a p p l i c a t i o n 

e f f e c t i v e d e l a lo i p é n a l e q u i i m p l i q u e d ' a d m e t t r e d e s é l é m e n t s d e p r e u v e 

s é r i e u x e t d i g n e s d e foi , f a u t e d e q u o i l e s v a l e u r s a i n s i d é f e n d u e s 

p o u r r a i e n t s e f l é t r i r e t l e s c o u p a b l e s é c h a p p e r a u x s a n c t i o n s d e l a loi . I l 

e s t c o n t r a d i c t o i r e d a n s les t e r m e s e t i n s e n s é d ' e n f r e i n d r e l a lo i d a n s l e b u t 

d e l ' a p p l i q u e r . E n t o u t c a s , c e t a r g u m e n t n ' a p a s s a p l a c e d a n s le c o n t e x t e 

d e s q u e s t i o n s s o u l e v é e s e n l ' e s p è c e , c a r u n e p r e u v e q u i c o n s t i t u e u n e 

i n g é r e n c e d a n s le d r o i t a u r e s p e c t d e l a v i e p r i v é e p e u t ê t r e a d m i s e a u 

c o u r s d e p r o c é d u r e s j u d i c i a i r e s e t p e u t c o n d u i r e à u n e c o n d a m n a t i o n 

p o u r c r i m e si l a m a n i è r e d o n t la p r e u v e a é t é r e c u e i l l i e r é p o n d a u x 

c o n d i t i o n s d u s e c o n d p a r a g r a p h e d e l ' a r t i c l e 8 , d o n t c e l l e e n c a u s e d a n s 

l a p r é s e n t e a f f a i r e , à s a v o i r q u ' e l l e s o i t « p r é v u e p a r l a l o i » . 

P o u r p a r v e n i r à s a c o n c l u s i o n , l a m a j o r i t é a p r i s e n c o m p t e le fa i t q u e 

« s i l e s j u r i d i c t i o n s i n t e r n e s a v a i e n t é t é d ' a v i s q u e l ' a d m i s s i o n d e l a p r e u v e 

e n t r a î n e r a i t l ' i n i q u i t é s u r le f o n d , e l l e s a u r a i e n t é v i d e m m e n t e u l a 

l a t i t u d e d e l ' e x c l u r e e n v e r t u d e l ' a r t i c l e 7 8 d e l a P A C E » ( p a r a g r a p h e 3 9 

d e l ' a r r ê t ) . J e n e v o i s p a s e n q u o i l a f a ç o n d o n t l e s j u r i d i c t i o n s i n t e r n e s 
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e n v i s a g e n t la q u e s t i o n d ' é q u i t é s o u l e v é e p a r l ' a d m i s s i o n d e l ' é l é m e n t d e 

p r e u v e l i t i g i e u x p r é s e n t e u n i n t é r ê t p o u r le p r o b l è m e q u i n o u s p r é o c c u p e 

é t a n t d o n n é q u ' e n d r o i t a n g l a i s le c o n c e p t d ' « é q u i t é » q u a n t a u c r i t è r e à 

a p p l i q u e r p o u r l a r e c e v a b i l i t é d e l a p r e u v e n ' a j a m a i s é t é i n c o m p a t i b l e 

a v e c l ' i l l é g a l i t é . D a n s le d r o i t d e l a p r e u v e a n g l a i s p e r t i n e n t e n l ' e s p è c e , 

l ' i n i q u i t é s e d é f i n i t d e m a n i è r e é t r o i t e , à s a v o i r q u ' e l l e s e p r é s e n t e 

u n i q u e m e n t l o r s q u e l ' a d m i s s i o n d ' u n é l é m e n t d e p r e u v e o b t e n u d e 

m a n i è r e a b u s i v e f a i t n a î t r e e n v e r s l ' a c c u s é u n p r é j u g é q u i v a a u - d e l à d e 

l a v a l e u r p r o b a n t e d e c e t é l é m e n t . D e p l u s , e n d r o i t a n g l a i s , u n e i n g é r e n c e 

c l ans la v i e p r i v é e c o m m e c e l l e q u i s ' e s t p r o d u i t e d a n s l a p r é s e n t e a f f a i r e 

n ' a r i e n d ' i l l é g a l . 

A la l u m i è r e d e c e q u i p r é c è d e , j ' e s t i m e q u e l ' e m p l o i a u c o u r s d u p r o c è s 

d u r e q u é r a n t d e s é l é m e n t s e n r e g i s t r é s s e c r è t e m e n t e t l a c o n d a m n a t i o n 

f o n d é e s u r e u x s e h e u r t e n t a u x p r i n c i p e s d ' u n e p r o c é d u r e é q u i t a b l e 

c o n s a c r é s à l ' a r t i c l e 6 § 1 d e l a C o n v e n t i o n . 
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S O M M A I R E 1 

U t i l i s a t i o n d e r a p p o r t s i s s u s d ' u n e p r o c é d u r e d i s c i p l i n a i r e d a n s u n e 

p r o c é d u r e p é n a l e p o r t a n t s u r l e s m ê m e s f a i t s 

A r t i c l e 6 § 1 

Procès équitable - Procédure pénale - Procédure disciplinaire - Auto-incrimination - Régime 

des preuves - Utilisation de rapports issus d'une procédure disciplinaire dans une procédure 

pénale portant sur les mêmes faits - Caractère coercitij des interrogatoires 

* 
* * 

A u cour s d ' u n e p a t r o u i l l e , d e s m i l i t a i r e s p lacés sous la r e s p o n s a b i l i t é d u r e q u é r a n t 

en R é p u b l i q u e c e n t r a f r i c a i n e o u v r i r e n t le feu s u r u n b r a c o n n i e r et le b l e s s è r e n t ; 

ils l ' a c h e v è r e n t e n s u i t e et e n t e r r è r e n t son co rps . Les fai ts fu ren t d é c o u v e r t s pa r le 

c o m m a n d e m e n t et s ' ensuivi t u n e e n q u ê t e i n t e r n e afin d ' e n é t a b l i r les 

c i r c o n s t a n c e s e x a c t e s . D a n s un r a p p o r t d e c o m m a n d e m e n t d r e s s é p a r un hau t 

g r a d é , a p r è s i n t e r r o g a t i o n des p r o t a g o n i s t e s et n o t a m m e n t du r e q u é r a n t , la 

r e s p o n s a b i l i t é d e ce d e r n i e r fut qua l i f iée d ' « é c r a s a n t e » . U n r a p p o r t d e 

c o m m a n d e m e n t u l t é r i e u r c o n f i r m a c e t t e a n a l y s e . A la su i t e d ' u n e i n s t ruc t ion 

p é n a l e o u v e r t e c o n t r e le r e q u é r a n t , ce d e r n i e r fut mis en a c c u s a t i o n pou r 

c o m p l i c i t é d ' a s s a s s i n a t p a r la p r e m i è r e c h a m b r e d ' a c c u s a t i o n d e la c o u r d ' a p p e l . 

Les r a p p o r t s d e c o m m a n d e m e n t fu ren t v e r s é s au doss ie r p é n a l . Le t r i b u n a l des 

forces a r m é e s c o n d a m n a le r e q u é r a n t à q u a t r e a n n é e s d ' e m p r i s o n n e m e n t . D e 

n o m b r e u x t é m o i n s , d o n t le h a u t g r a d é a u t e u r d e s d i t s r a p p o r t s , fu ren t e n t e n d u s 

a u c o u r s de l ' i n s t ruc t i on et du p rocès . Le r e q u é r a n t se p o u r v u t en cassa t ion en 

a l l é g u a n t u n e a t t e i n t e a u dro i t de la dé fense r é s u l t a n t d u v e r s e m e n t a u doss ie r 

p é n a l d e s r a p p o r t s de c o m m a n d e m e n t l ' i n c r i m i n a n t . La C o u r de c a s s a t i o n r e j e t a 

son pourvo i . Le r e q u é r a n t p e r d i t son g r a d e et fut r ad ié d e s c a d r e s de l ' a r m é e . 

Ar t i c l e 6 § 1 : s ' ag i s san t d u v e r s e m e n t au doss i e r p é n a l d e s r a p p o r t s d e 

c o m m a n d e m e n t , la C o n v e n t i o n ne r é g l e m e n t e pas le r é g i m e d e s p r e u v e s en t a n t 

q u e te l . T o u t e f o i s , e n m a t i è r e p é n a l e , l ' usage pa r l ' a ccusa t ion d ' é l é m e n t s d e 

p r e u v e o b t e n u s p a r la c o n t r a i n t e ou les p r e s s i o n s , a u m é p r i s d e la volonté d e 

l ' accusé , c o n t r e v i e n t a u d ro i t d e ce d e r n i e r d e n e p a s c o n t r i b u e r à sa p r o p r e 

i n c r i m i n a t i o n . En l ' e spèce , les r a p p o r t s é t a i e n t issus d ' u n e e n q u ê t e d e 

c o m m a n d e m e n t m e n é e p a r un h a u t g r a d é de l ' a r m é e s u r les faits d o n t le j u g e 

r ép re s s i f fut e n s u i t e saisi et c o n t e n a i e n t u n exposé des fa i ts qu i r e p o s a i t pour 

b e a u c o u p s u r les r é p o n s e s d o n n é e s p a r les p r o t a g o n i s t e s a u x q u e s t i o n s de l eur 

s u p é r i e u r h i é r a r c h i q u e . S'il ne r e s so r t pas e x p r e s s é m e n t d e s t e x t e s a u x q u e l s se 

ré fè re le G o u v e r n e m e n t q u ' u n m i l i t a i r e i n t e r r o g é d a n s le c a d r e d ' u n e e n q u ê t e d e 

c o m m a n d e m e n t se t r o u v e obl igé d e r é p o n d r e a u x q u e s t i o n s posées sous pe ine d e 

1. Rédige par le greffe, il ne lie pas la Cour. 
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s a n c t i o n s , il se t r o u v e tou tefo is d a n s la pos i t ion d ' u n s u b o r d o n n e q u e s t i o n n é p a r 

son s u p é r i e u r h i é r a r c h i q u e d a n s un c o n t e x t e d i sc ip l ina i r e . Les i n t e r r o g a t o i r e s 

t i r a i e n t leur c a r a c t è r e coerc i t i f d e l ' au to r i t é du h a u t g r a d e qu i condu i sa i t 

l ' e n q u ê t e e t du fait qu ' i l s s ' inscr iva ien t d a n s le c a d r e d ' u n e p r o c é d u r e 

d i sc ip l ina i r e suscep t ib l e d ' a b o u t i r à de lou rdes s a n c t i o n s . C e p e n d a n t , l ' u t i l i sa t ion 

q u i a é t é faite d e s r a p p o r t s a u c o u r s d u p rocès p é n a l doi t ê t r e déf inie a v a n t de 

pouvo i r c o n c l u r e à u n e v io la t ion du p r é s e n t a r t i c l e . O r , a u vu d e la déc is ion de la 

c h a m b r e d ' a c c u s a t i o n d e la c o u r d ' a p p e l , la mise en a c c u s a t i o n d u r e q u é r a n t 

r eposa i t s u r d e s é l é m e n t s recue i l l i s a u s t a d e de l ' i n s t ruc t ion , n o t a m m e n t p a r le 

bia is d e n o m b r e u s e s d é p o s i t i o n s . E n o u t r e , les r a p p o r t s en q u e s t i o n n ' on t pas é t é 

u t i l i sés p a r le m i n i s t è r e publ ic devan t le t r i b u n a l des forces a r m é e s . De n o m b r e u x 

t é m o i n s a y a n t é t é e n t e n d u s au c o u r s du p rocès , ces r a p p o r t s ne c o n s t i t u a i e n t pas le 

s e u l é l é m e n t s o u m i s à l ' app réc i a t i on du t r i b u n a l . Enfin, le h a u t g r a d é a u t e u r d e s 

r a p p o r t s l i t ig ieux a é té a p p e l é c o m m e t é m o i n et le r e q u é r a n t n ' a p a s p r é t e n d u ne 

p a s avoir é t é en m e s u r e d e l ' i n t e r r o g e r ou d e s ' e x p r i m e r su r le c o n t e n u d e ses 

r a p p o r t s : dé fau t m a n i f e s t e d e f o n d e m e n t . 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

Colozza c. I t a l i e , a r r ê t du 12 février 1985, sér ie A n" 89 

B a r b e r a , M e s s e g u é et J a b a r d o c. E s p a g n e , a r r ê t d u 6 d é c e m b r e 1988, sé r i e A n" 146 

S t a n f o r d c. R o y a u m e - U n i , a r r ê t d u 23 févr ier 1994, sé r i e A n" 282-A 

S a u n d e r s c. R o y a u m e - U n i , a r r ê t d u 17 d é c e m b r e 1996, Recueil des arrêts et décisions 

1996-VI 

M a n t o v a n e l l i c. F r a n c e , a r r ê t du 18 m a r s 1997, Recueil 1997-11 

Se rves c. F r a n c e , a r r ê t du 20 o c t o b r e 1997, Recueil 1997-VI 

Garcia Ruiz c. Espagne [ G C ] , n" 30544 /96 , C E D H 1999-1 

Pélissieret Sassi c. France [ G C ] , n" 25444 /94 , C E D H 1999-11 

Beljanski c. France ( d é c ) , n" 4 4 0 7 0 / 9 8 , 2 m a r s 2000 , non pub l i ée 
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(...) 

E N F A I T 

1. L e r e q u é r a n t [ M . P a u l S e r v e s ] e s t u n r e s s o r t i s s a n t f r a n ç a i s n é e n 

1 9 5 5 . O f f i c i e r d e c a r r i è r e d a n s l ' a r m é e f r a n ç a i s e , il r é s i d e à S e i l l o n s 

( d é p a r t e m e n t d u V a r ) . Il a d é p o s é d e u x a u t r e s r e q u ê t e s d e v a n t l a 

C o m m i s s i o n e u r o p é e n n e d e s D r o i t s d e l ' H o m m e : l a r e q u ê t e n " 2 0 2 2 5 / 9 2 , 

q u i a f a i t l ' o b j e t d ' u n a r r ê t d e la C o u r d u 2 0 o c t o b r e 1 9 9 7 ( a r r ê t S e r v e s 

c. F r a n c e d u 2 0 o c t o b r e 1 9 9 7 , Recueil des arrêts et décisions 1 9 9 7 - V I ) , et l a 

r e q u ê t e n" 3 6 5 3 5 / 9 7 q u i a é t é d é c l a r é e i r r e c e v a b l e p a r la C o u r le 27 a v r i l 

1 9 9 9 . 

Il e s t r e p r é s e n t é p a r N T S. D e g r â c e s , a v o c a t a u b a r r e a u d e P a r i s . 

L e s f a i t s d e l a c a u s e , t e l s q u ' i l s o n t é t é e x p o s é s p a r l e s p a r t i e s , p e u v e n t 

s e r é s u m e r c o m m e s u i t . 

2 . A l ' é p o q u e d e s f a i t s , le r e q u é r a n t a v a i t le g r a d e d e c a p i t a i n e e t 

c o m m a n d a i t l a p r e m i è r e c o m p a g n i e ( « l a c o m p a g n i e » ) d u 2' r é g i m e n t 

é t r a n g e r d e p a r a c h u t i s t e s («2* R E P » ) , b a s é e e n R é p u b l i q u e 

c e n t r a f r i c a i n e . 

A . L a g e n è s e d e l ' a f f a i r e 

3 . L e 5 a v r i l 1 9 8 8 , l a c o m p a g n i e p a r t i t e n « t o u r n é e d e p r o v i n c e » d a n s 

l a r é g i o n d ' A w a j a b a , a u n o r d d e la R é p u b l i q u e c e n t r a f r i c a i n e . 

L e 11 a v r i l 1 9 8 8 , le r e q u é r a n t r é u n i t s e s c h e f s d e s e c t i o n , l e s i n f o r m a 

q u e d e s b r a c o n n i e r s lu i a v a i e n t é t é s i g n a l é s d a n s l a r é s e r v e p r é s i d e n t i e l l e 

e t le p a r c n a t i o n a l d u B a m i n g u i - B a n g o r a n e t q u ' i l s a l l a i e n t a c c o m p l i r u n e 

m i s s i o n « n o n o f f i c i e l l e » d ' i n v e s t i g a t i o n . D e u x z o n e s f u r e n t d é f i n i e s : u n e 

p r e m i è r e s e c t i o n d e l a c o m p a g n i e , c o m m a n d é e p a r le r e q u é r a n t , f u t 

c h a r g é e d ' e n q u ê t e r d a n s l ' u n e , e t u n e d e u x i è m e s e c t i o n , c o m m a n d é e p a r 

le l i e u t e n a n t O , d a n s l ' a u t r e . U n e t r o i s i è m e s e c t i o n d e v a i t r e l e v e r l a 

d e u x i è m e a u b o u t d e q u a r a n t e - h u i t h e u r e s . L e r e q u é r a n t p r é c i s a q u ' i l y 

a v a i t l i e u d ' i n t e r c e p t e r l e s b r a c o n n i e r s é v e n t u e l l e m e n t r e n c o n t r é s e t , e n 

c a s d e f u i t e d e c e u x - c i , si n é c e s s a i r e , d ' o u v r i r le f eu a p r è s s o m m a t i o n . L e s 

o p é r a t i o n s d é b u t è r e n t le 13 a v r i l a u m a t i n . 

L e 14 a v r i l 1 9 8 8 , u n e p a t r o u i l l e d e la d e u x i è m e s e c t i o n , c o m m a n d é e p a r 

l e s e r g e n t - c h e f В . , s u r p r i t d e u x a u t o c h t o n e s q u i s ' e n f u i r e n t à s a v u e . L e 

s e r g e n t - c h e f B . t i r a d e u x c o u p s d e f e u , b l e s s a n t l ' u n d e s f u y a r d s à l a 

j a m b e . I n f o r m é p a r l e d i t s e r g e n t - c h e f , le l i e u t e n a n t C . s e r e n d i t s u r l e s 

l i e u x a c c o m p a g n é d e l ' i n f i r m i e r d e l a s e c t i o n , le c a p o r a l J . D e s s o i n s 

f u r e n t p r o d i g u é s a u b l e s s é q u i fu t e n s u i t e t r a n s p o r t é a u b i v o u a c o ù l e 

l i e u t e n a n t C . o r d o n n a a u c a p o r a l - c h e f D . d e f a i r e c r e u s e r u n e f o s s e . U n e 

h e u r e a p r è s l ' a c c o m p l i s s e m e n t d e c e t t e b e s o g n e , le c a p t i f a y a n t é t é 



332 DÉCISION SERVES c. FRANCE 

i n t e r r o g é , il f u t , s u r l ' o r d r e d u l i e u t e n a n t C , a c h e v é à l ' a i d e d e c i n q b a l l e s 

t i r é e s p a r le c a p o r a l - c h e f D . , p u i s e n t e r r é . 

4 . I n f o r m é d e c e t t e a f f a i r e l e 15 o u le 16 a v r i l 1 9 8 8 , le r e q u é r a n t 

o r d o n n a à s e s h o m m e s d e f a i r e s i l e n c e . I l s r e j o i g n i r e n t l e u r 

c a n t o n n e m e n t à B o u a r le 21 a v r i l . D a n s s o n r a p p o r t s u r la « t o u r n é e d e 

p r o v i n c e » , le r e q u é r a n t n e fit é t a t d ' a u c u n i n c i d e n t . 

B . L e s e n q u ê t e s d e c o m m a n d e m e n t 

5. I n t e r r o g é s le 2 2 a v r i l 1 9 8 8 p a r le l i e u t e n a n t - c o l o n e l C h a m p y , 

c o m m a n d a n t le d é t a c h e m e n t d e s é l é m e n t s f r a n ç a i s d ' a s s i s t a n c e 

o p é r a t i o n n e l l e ( « E F A O » ) à B o u a r , q u i a v a i t e u v e n t d ' u n i n c i d e n t d u r a n t 

l a d i t e t o u r n é e , le r e q u é r a n t e t le l i e u t e n a n t C . d é c l a r è r e n t a v o i r d é c o u v e r t 

le c o r p s d ' u n i n d i g è n e , l ' a v o i r fa i t e n t e r r e r e t n e p a s e n a v o i r r e n d u c o m p t e 

p a r s o u c i d e d i s c r é t i o n . I l s r é d i g è r e n t d e s c o m p t e s r e n d u s r e l a t a n t c e t t e 

v e r s i o n d e s f a i t s . L e s a u t o r i t é s c e n t r a f r i c a i n e s e n f u r e n t a v e r t i e s l e 2 3 a v r i l 

e t l ' e n q u ê t e n e fu t p a s p o u r s u i v i e p l u s a v a n t . 

6 . L e 13 m a i 1 9 8 8 , le c o l o n e l L a n i è r e , c o m m a n d a n t l e s E F A O e n 

R é p u b l i q u e c e n t r a f r i c a i n e , fut i n f o r m é q u e d e s t é m o i g n a g e s p o r t é s 

d e v a n t la g e n d a r m e r i e c e n t r a f r i c a i n e m e t t a i e n t s e s m i l i t a i r e s e n c a u s e . Il 

d é c i d a e n c o n s é q u e n c e d e r e p r e n d r e l ' e n q u ê t e e t , le 15 m a i , i n t e r r o g e a 

p e r s o n n e l l e m e n t le r e q u é r a n t , le l i e u t e n a n t C , le s e r g e n t - c h e f B . e t le 

c a p o r a l J . L e s d e u x p r e m i e r s c o n f i r m è r e n t le c o n t e n u d e l e u r s c o m p t e s 

r e n d u s i n i t i a u x . L e s d é c l a r a t i o n s d e c h a c u n d i v e r g e a n t t o u t e f o i s s u r 

c e r t a i n s p o i n t s , le c o l o n e l L a r r i è r e e n t e n d i t u n e s e c o n d e fois le 

l i e u t e n a n t C . C e d e r n i e r r e c o n n u t a l o r s q u e le s e r g e n t - c h e f B . a v a i t 

o u v e r t le f e u s u r le b r a c o n n i e r , q u e c e l u i - c i a v a i t é t é b l e s s é à l a j a m b e e t 

q u e d e s s o i n s lu i a v a i e n t é t é p r o d i g u é s s u r p l a c e . Il a j o u t a q u e le 

p r i s o n n i e r é t a i t d é c é d é d e s a b l e s s u r e p e u d e t e m p s a p r è s s o n t r a n s p o r t 

a u b i v o u a c e t q u e l u i - m ê m e a v a i t o r d o n n é q u ' i l fû t i m m é d i a t e m e n t 

e n t e r r é . 

7. D e r e t o u r à B a n g u i a c c o m p a g n é d u r e q u é r a n t e t d u l i e u t e n a n t C , le 

c o l o n e l L a r r i è r e fit i n f o r m e r le c h e f d ' é t a t - m a j o r d e s a r m é e s . L e 17 m a i 

1 9 8 8 , c e l u i - c i fit s a v o i r a u d i t c o l o n e l q u ' i l a v a i t p r i s c o n t a c t a v e c le 

c o m m i s s a i r e d u g o u v e r n e m e n t p r è s le t r i b u n a l d e s f o r c e s a r m é e s d e 

P a r i s , q u ' i l y a v a i t l i e u d e s a i s i r la p r é v ô t é - d é t a c h e m e n t d e 

g e n d a r m e r i e a f f e c t é , e n o p é r a t i o n s , à u n e g r a n d e u n i t é o u à u n e b a s e , e t 

c h a r g é d e s m i s s i o n s d e p o l i c e g é n é r a l e e t j u d i c i a i r e - d e s E F A O e t q u e l a 

c o m p a g n i e s e r a i t r e l e v é e a u s s i t ô t q u e p o s s i b l e . 

8. D a n s s o n r a p p o r t d e c o m m a n d e m e n t d u 2 0 m a i 1 9 8 8 , le c o l o n e l 

L a r r i è r e s e d i t c o n v a i n c u p a r l e s d e r n i è r e s d é c l a r a t i o n s d u l i e u t e n a n t C . 

s u r l e s c i r c o n s t a n c e s d e l a m o r t d u b r a c o n n i e r . P o u r le r e s t e , il e x p o s a l e s 

f a i t s c i - d e s s u s d é c r i t s ( p a r a g r a p h e s 2 - 6 ) , c o n c l u t à la r e s p o n s a b i l i t é 

« t o t a l e » d u r e q u é r a n t e t d e m a n d a d e s s a n c t i o n s d i s c i p l i n a i r e s à s o n 
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e n c o n t r e ( l a r e l è v e d e l ' i n t é r e s s é à l a t ê t e d e s o n u n i t é e t le b l â m e d u 

m i n i s t r e d e l a D é f e n s e ) a i n s i q u ' à c e l l e d u l i e u t e n a n t C . ( q u a r a n t e j o u r s 

d ' a r r ê t s ) . L e d i t r a p p o r t p r é c i s e n o t a m m e n t q u e « d e s é l é m e n t s o b t e n u s a u 

c o u r s d e c e t t e e n q u ê t e , o n p e u t c o n c l u r e q u e l a r e s p o n s a b i l i t é d u c a p i t a i n e 

S e r v e s (...) e s t t o t a l e . Il e s t s o r t i d u c a d r e d e s a m i s s i o n , a e n f r e i n t l e s 

d i r e c t i v e s e t a d o n n é d e s o r d r e s c o n t r a i r e s à c e u x q u ' i l a v a i t r e ç u s 

c o n c e r n a n t l ' e m p l o i d e s a r m e s e t m u n i t i o n s . (...) C o m m a n d a n t u n e u n i t é 

d e l é g i o n é t r a n g è r e , il s a v a i t , e n d o n n a n t d e t e l s o r d r e s , q u ' i l s e r a i t o b é i 

a v e u g l é m e n t . D e s u r c r o î t , a u c o u r a n t d e s é v é n e m e n t s , il n ' a p a s r e n d u 

c o m p t e e t a c h e r c h é à d i s s i m u l e r l e s f a i t s , e x i g e a n t d e s e s c a d r e s u n 

m u t i s m e t o t a l . » 

9 . L e s m i l i t a i r e s i m p l i q u é s d a n s l ' a f f a i r e f u r e n t r a p a t r i é s e n F r a n c e l e 

21 m a i 1 9 8 8 . L e r e q u é r a n t , le l i e u t e n a n t C , l e s e r g e n t - c h e f B . e t le c a p o r a l 

J . f u r e n t r e t e n u s a u f o r t d e N o g e n t , d a n s l e V a l - d e - M a r n e . C e s d e r n i e r s , 

a i n s i q u e l e s d e u x a u t r e s c h e f s d e s e c t i o n d e l ' u n i t é , f u r e n t i n t e r r o g é s l e s 

2 2 , 2 3 e t 2 4 m a i 1 9 8 8 p a r le g é n é r a l G u i g n o n , c o m m a n d a n t l a 1 I E d i v i s i o n 

p a r a c h u t i s t e e t la 4 4 ' d i v i s i o n m i l i t a i r e t e r r i t o r i a l e . S o n r a p p o r t d e 

c o m m a n d e m e n t a u c h e f d ' é t a t - m a j o r d e l ' a r m é e d e t e r r e d a t é d u 2 5 m a i 

1 9 8 8 fa i t é t a t d ' u n e r u m e u r s e l o n l a q u e l l e l e b r a c o n n i e r a v a i t é t é 

« a c h e v é » p a r le c a p o r a l - c h e f D . e t c o n c l u t à l a r e s p o n s a b i l i t é d u 

l i e u t e n a n t C . e t à c e l l e , « é c r a s a n t e » , d u r e q u é r a n t ; il s o u l i g n e q u ' « e n 

l a n ç a n t s a c o m p a g n i e d a n s c e t t e a v e n t u r e s t u p i d e d e « c h a s s e a u 

b r a c o n n i e r » , [ le r e q u é r a n t a v a i t p r i s ] le r i s q u e é n o r m e d ' u n e « b a v u r e » 

d e c e t y p e » e t q u ' e n « t r a v e s t i s s a n t e n s u i t e l a v é r i t é , e n i m p o s a n t à t o u t e 

s o n u n i t é d e s e t a i r e o u d e m e n t i r , il [ a v a i t ] t r è s f o r t e m e n t a g g r a v é s o n 

c a s » , e t a j o u t e q u e « l a j u s t i c e é t a b l i r a le d e g r é e x a c t d e c u l p a b i l i t é ; d u 

p o i n t d e v u e d u c o m m a n d e m e n t , il n e m é r i t e a u c u n e i n d u l g e n c e » . 

L e 3 0 m a i 1 9 8 8 , le g é n é r a l G u i g n o n i n t e r r o g e a u n e n o u v e l l e fois le 

r e q u é r a n t , le s e r g e n t - c h e f B . , le c a p o r a l J . e t le l i e u t e n a n t C , l e q u e l 

r e c o n n u t q u e le c a p o r a l - c h e f D . a v a i t , s u r s o n o r d r e , t i r é s u r l e b l e s s é a f i n 

« d e m e t t r e u n t e r m e a u x s o u f f r a n c e s d ' u n m o r i b o n d » , c e q u i fu t p a r l a 

s u i t e c o n f i r m é p a r l e d i t c a p o r a l - c h e f . U n r a p p o r t d e c o m m a n d e m e n t d u 

l " j u i n r e l a t e c e c i e t c o n c l u t c o m m e il s u i t : « L e s f a i t s q u e j ' a i r a p p o r t é s 

m e s e m b l e n t a c t u e l l e m e n t v r a i s e m b l a b l e s . E n t o u t c a s , il m ' a p p a r a î t 

d i f f i c i l e d e p o u r s u i v r e m e s i n v e s t i g a t i o n s a l o r s q u e l a p l u p a r t d e s 

p r o t a g o n i s t e s s o n t d é s o r m a i s e n t r e l e s m a i n s d e l a j u s t i c e . M ' e n t e n a n t à 

d e s s e i n a u c a d r e s t r i c t d e l ' e n q u ê t e d e c o m m a n d e m e n t , j e c o n f i r m e q u e 

l e s r e s p o n s a b i l i t é s m a j e u r e s s e s i t u e n t , c o m m e j e l ' a i é c r i t , a u n i v e a u d e s 

d e u x o f f i c i e r s e n c a u s e . » 

C . L ' e n q u ê t e p r é l i m i n a i r e 

10. L e 18 m a i 1 9 8 8 , le c o l o n e l L a r r i è r e a v a i t i n f o r m é le c o m m a n d a n t 

d u d é t a c h e m e n t p r é v ô t a l d e B a n g u i d e s d o n n é e s d e l ' a f f a i r e . C e d e r n i e r 



334 DÉCISION SERVES c. FRANCE 

a v a i t o u v e r t u n e e n q u ê t e p r é l i m i n a i r e e t , le m ê m e j o u r a i n s i q u e le 2 0 m a i , 

a d r e s s é d e s m e s s a g e s a u c o m m i s s a i r e d u g o u v e r n e m e n t p r è s le t r i b u n a l 

d e s f o r c e s a r m é e s d e P a r i s , l e s q u e l s s e l i s e n t r e s p e c t i v e m e n t a i n s i : 

«Primo: enquête dirigée par chef de détachement prévôta) Bangui (RCA) assisté 
personne] prévôté Bangui et Bouar |;| procédure en cours ne nécessite pas maintenir 
sur place militaires concernés compte tenu position arrêtée par le chef de l'Etat 
centrafricain. 

Secundo: tous les personnels impliqués auront effectué déposition avant retour sur la 
France. 

Tertio: personnels concernés seront mis en route avec leur imité le samedi 21 mai 
1988 pourBastia (...)>. 

e t 

«Suite communication téléphonique de ce jour 20 mai 1988 vous informe identités 
des militaires concernés par l'affaire: 

1) Serves, Paul, capitaine. 

2) [ C ] , lieutenant. 

3) [B.], sergent-chef. 

4) [j.], caporal. 

Impossibilité actuelle vous faire relation circonstanciée des faits. Recherche 
renseignements en cours. 

Vous prie demander au CEMA de prendre dispositions auprès EFAO Bangui pour 
faire acheminer militaires intéressés sur Paris. Sollicite message confirmant vos 
instructions téléphoniques et éventuellement nouvelles directives - même voix 
immédiat. » 

1 1 . L e 2 1 m a i 1 9 8 8 , le c o m m a n d a n t d u d é t a c h e m e n t p r é v ô t a l a v a i t 

p r o c é d é à l ' a u d i t i o n d u c o l o n e l L a r r i è r e q u i l u i a v a i t r e m i s u n e c o p i e d e 

s o n r a p p o r t d u 2 0 m a i . U n p r o c è s - v e r b a l d u m ê m e j o u r - a u q u e l é t a i e n t 

a n n e x é s l e d i t d o c u m e n t e t le p r o c è s - v e r b a l d e l ' a u d i t i o n d u c o l o n e l 

L a r r i è r e - a v a i t c l ô t u r é l ' e n q u ê t e . 

D . L e s p o u r s u i t e s p é n a l e s 

/. L'information 

a) La première information 

12. S u r r é q u i s i t o i r e i n t r o d u c t i f d u c o m m i s s a i r e d u g o u v e r n e m e n t p r è s 

le t r i b u n a l d e s f o r c e s a r m é e s d e P a r i s d u 2 0 m a i 1 9 8 8 , u n e i n f o r m a t i o n fut 

o u v e r t e c o n t r e le r e q u é r a n t , le l i e u t e n a n t C , le s e r g e n t - c h e f B . e t le 

c a p o r a l J . 
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L e 2 4 m a i 1 9 8 8 , le r e q u é r a n t fu t i n c u l p é d e c o u p s e t b l e s s u r e s 

v o l o n t a i r e s a y a n t e n t r a î n é l a m o r t s a n s i n t e n t i o n d e l a d o n n e r p u i s , e n 

s u b s t i t u t i o n , le 2 3 j u i n 1 9 8 8 , d ' a s s a s s i n a t . Il fit l ' o b j e t d ' u n e d é t e n t i o n 

p r o v i s o i r e d u 2 4 m a i a u 21 j u i l l e t 1 9 8 8 . 

L e l i e u t e n a n t G, e t le c a p o r a l - c h e f D . f u r e n t é g a l e m e n t i n c u l p é s 

d ' a s s a s s i n a t , e t t r o i s a u t r e s l é g i o n n a i r e s , m e m b r e s d e la 2 ' s e c t i o n d e l a 

c o m p a g n i e , d e c o m p l i c i t é d ' a s s a s s i n a t ; le c a p o r a l J . fu t i n c u l p é d e c o u p s 

e t b l e s s u r e s v o l o n t a i r e s a y a n t e n t r a î n é la m o r t s a n s i n t e n t i o n d e l a 

d o n n e r , e t le s e r g e n t - c h e f В . , d e c o u p s , v i o l e n c e s o u v o i e s d e fa i t 

v o l o n t a i r e s a y a n t o u n o n e n t r a î n é u n e i n c a p a c i t é t o t a l e d e t r a v a i l 

n ' e x c é d a n t p a s h u i t j o u r s , c o m m i s a v e c u n e a r m e . 

1 3 . L e 9 o c t o b r e 1 9 8 9 , s a i s i e p a r le c o m m i s s a i r e d u g o u v e r n e m e n t , l a 

p r e m i è r e c h a m b r e d ' a c c u s a t i o n d e la c o u r d ' a p p e l d e P a r i s , e x e r ç a n t l e s 

a t t r i b u t i o n s d e l a c h a m b r e d e c o n t r ô l e d e l ' i n s t r u c t i o n d u t r i b u n a l d e s 

f o r c e s a r m é e s , r e n d i t l ' a r r ê t s u i v a n t : 

« ( • • • ) 

La chambre de contrôle do l'instruction, 

(...) 

Constate que l'information a été ouverte par réquisitoire du 20 mai 1988 sans qu'ail 
été préalablement sollicité, comme le prescrit l'article 97 du code de procédure pénale 
militaire, l'avis du ministre chargé de la Défense ou de l'autorité prévue par l'article 4 
du code de procédure pénale militaire. 

Dit que cette irrégularité, compte tenu de l'absence de flagrance, a eu pour effet de 
porter atteinte aux intérêts des personnes mises en cause, en ne leur garantissant pas, 
par ailleurs, un procès équitable, certaines pièces de l'enquête préliminaire n'ayant pas 
été versées au dossier. 

Annule en conséquence le réquisitoire introductif du 20 mai 1988 et les actes de 

procédure ultérieurs. 

Dit que l'annulai ion ne s'appliquera pas à l'enquête préliminaire ni aux messages des 

[18] et 20 mai 1988. 

(...).. 

b) La seconde information 

14. R é p o n d a n t à la d e m a n d e d u c o m m i s s a i r e d u g o u v e r n e m e n t d u 

2 1 o c t o b r e 1 9 8 9 , le m i n i s t r e d e l a D é f e n s e r e n d i t , le 10 n o v e m b r e 1 9 8 9 , 

l ' a v i s q u e l e s f a i t s p a r a i s s a i e n t s u s c e p t i b l e s d ' u n e q u a l i f i c a t i o n c r i m i n e l l e 

e t q u ' i l y a v a i t l i e u à p o u r s u i t e s . 

15 . S u r r é q u i s i t o i r e d u c o m m i s s a i r e d u g o u v e r n e m e n t d u 13 m a r s 1 9 9 0 

- l e d i t r é q u i s i t o i r e v i s a i t le p r o c è s - v e r b a l d u 2 1 m a i 1 9 8 8 , l e s m e s s a g e s d e s 

18 e t 2 0 m a i 1 9 8 8 , l e s r a p p o r t s d e c o m m a n d e m e n t d u g é n é r a l G u i g n o n d e s 

2 5 m a i e t Г ' j u i n 1 9 8 8 e t l ' a v i s d u m i n i s t r e d e l a D é f e n s e - , u n e i n s t r u c t i o n 
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p r é p a r a t o i r e fu t o u v e r t e à l ' e n c o n t r e d e s s e u l s l i e u t e n a n t C . e t c a p o r a l -

c h e f D . , d u c h e f d ' a s s a s s i n a t . C e u x - c i f u r e n t i n c u l p é s l e 19 a v r i l 1 9 9 0 . 

16 . D a n s le c a d r e d e c e t t e i n f o r m a t i o n , le j u g e d ' i n s t r u c t i o n d e s f o r c e s 

a r m é e s r e c u e i l l i t n o t a m m e n t le t é m o i g n a g e d u c o l o n e l L a n i è r e , d u 

l i e u t e n a n t - c o l o n e l C h a m p y e t d u s e r g e n t - c h e f B . 

L e r e q u é r a n t fu t l u i a u s s i , l e s 12, 19 e t 2 6 s e p t e m b r e 1 9 9 0 , a s s i g n é à 

c o m p a r a î t r e c o m m e t é m o i n ; c h a q u e fo i s , il c o m p a r u t m a i s r e f u s a d e 

p r ê t e r s e r m e n t e t d e d é p o s e r . P a r d e s o r d o n n a n c e s d e s m ê m e s j o u r s , 

l e d i t j u g e le c o n d a m n a e n c o n s é q u e n c e à d e s a m e n d e s d e 5 0 0 f r a n c s 

f r a n ç a i s ( F R F ) , 2 0 0 0 F R F e t 4 0 0 0 F R F . L e r e q u é r a n t fit a p p e l d e c e s 

o r d o n n a n c e s d e v a n t l a p r e m i è r e c h a m b r e d ' a c c u s a t i o n d e la c o u r d ' a p p e l 

d e P a r i s ; il s o u t e n a i t e s s e n t i e l l e m e n t q u e , l ' a r r ê t d u 9 o c t o b r e 1 9 8 9 a y a n t 

e x p r e s s é m e n t m a i n t e n u l ' e n q u ê t e p r é l i m i n a i r e e t l e s m e s s a g e s d e s 18 e t 

2 0 m a i 1 9 8 8 q u i a v a i e n t s e r v i d e b a s e à s o n i n c u l p a t i o n e n 1 9 8 8 , il e x i s t a i t 

c o n t r e lui d e s c h a r g e s p e r m e t t a n t s o n i n c u l p a t i o n d e t e l l e s o r t e q u ' i l n e 

p o u v a i t ê t r e e n t e n d u c o m m e t é m o i n s a u f à f a i r e é c h e c à s e s d r o i t s d e la 

d é f e n s e e t à m é c o n n a î t r e l e s a r t i c l e s 6 d e la C o n v e n t i o n e t 105 d u c o d e d e 

p r o c é d u r e p é n a l e . L a d i t e j u r i d i c t i o n c o n f i r m a l e s o r d o n n a n c e s l i t i g i e u s e s 

p a r u n a r r ê t d u 2 9 o c t o b r e 1 9 9 0 . P a r u n a r r ê t d u 2 3 o c t o b r e 1 9 9 1 , l a C o u r 

d e c a s s a t i o n r e j e t a l e p o u r v o i f o r m é p a r le r e q u é r a n t . 

1 7. L e 6 m a i 1 9 9 2 , le r e q u é r a n t fu t d e n o u v e a u i n c u l p é d ' a s s a s s i n a t e t , 

le 2 8 f é v r i e r 1 9 9 4 , la p r e m i è r e c h a m b r e d ' a c c u s a t i o n d e la c o u r d ' a p p e l d e 

P a r i s p r o n o n ç a la m i s e e n a c c u s a t i o n d u c a p o r a l - c h e f D . p o u r a s s a s s i n a t , 

a i n s i q u e d u l i e u t e n a n t C . e t d u r e q u é r a n t p o u r c o m p l i c i t é d ' a s s a s s i n a t . 

2. Le jugement du tribunal des forces armées de Paris 

18. L ' a u d i e n c e d e v a n t le t r i b u n a l d e s f o r c e s a r m é e s d e P a r i s e u t l i e u 

l e s 10 e t 11 m a i 1 9 9 4 . A p r è s a v o i r e n t e n d u d e n o m b r e u x t é m o i g n a g e s d o n t 

c e u x d u c o l o n e l L a r r i è r e e t d u g é n é r a l G u i g n o n , l e d i t t r i b u n a l , p a r u n 

j u g e m e n t d u 1 1 m a i 1 9 9 4 , c o n d a m n a le c a p o r a l - c h e f D . à u n a n 

d ' e m p r i s o n n e m e n t a v e c s u r s i s , le l i e u t e n a n t C . à t r o i s a n s 

d ' e m p r i s o n n e m e n t d o n t u n a v e c s u r s i s , e t le r e q u é r a n t , p o u r c o m p l i c i t é 

d ' a s s a s s i n a t , à q u a t r e a n s d ' e m p r i s o n n e m e n t d o n t u n a v e c s u r s i s . 

3. L'arrêt de la Cour de cassation 

19. L e r e q u é r a n t e t le l i e u t e n a n t C . se p o u r v u r e n t e n c a s s a t i o n c o n t r e 

l ' a r r ê t d u 2 8 f é v r i e r 1 9 9 4 e t le j u g e m e n t d u 11 m a i 1 9 9 4 . 

D a n s s o n m é m o i r e s o m m a i r e e n d e m a n d e d u 2 5 m a i 1 9 9 4 , l e r e q u é r a n t 

i n v o q u a i t n o t a m m e n t l ' a r t i c l e 6 d e l a C o n v e n t i o n , a l l é g u a n t u n e a t t e i n t e à 

s e s d r o i t s d e l a d é f e n s e r é s u l t a n t d u v e r s e m e n t d e s r a p p o r t s d u g é n é r a l 

G u i g n o n a u d o s s i e r p é n a l a i n s i q u e le d é f a u t d ' é q u i t é d e l a p r o c é d u r e 

d a n s s o n e n s e m b l e . 

L e 2 9 a v r i l 1 9 9 7 , la C o u r d e c a s s a t i o n r e n d i t l ' a r r ê t d e r e j e t s u i v a n t : 
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«(...) Attendu que, pour rejeter l'exception de nullité du réquisitoire introductif du 
13 mars 1990, soulevée au motif que cet acte faisait état de deux rapports d'enquêtes 
fondés sur des déclarations des personnes mises en cause recueillies en violation des 
règles de la procédure pénale et des droits de la défense, l'arrêt attaqué énonce que 
«le versement au dossier de l'enquête de commandement, effectuée dans le cadre 
d'une procédure administrative distincte, pour être soumise à la libre discussion des 
parties, ne saurait vicier la procédure judiciaire qui seule est soumise aux règles du 
code de justice militaire et du code de procédure pénale» et «que le réquisitoire, qui se 
fonde en partie sur l'enquête de commandement, ne saurait être annulé»; 

Attendu qu'en se prononçant ainsi, la chambre de contrôle de l'instruction n'a pas 

méconnu les textes visés au moyen [dont l'article 6 § 1 de la Convention] ; 

D'où il suit que le moyen ne saurait être accueilli; (...) 

Attendu que, pour rejeter l'exception de nullité de la procédure soulevée aux motifs 
que, d'une part, le juge d'instruction n'aurait pas dû convoquer le demandeur comme 
témoin, ni entendre le caporal [J.] et le sergent-chef [B.] en cette qualité, car ils se 
trouvaient tous mis en accusation par l'enquête de commandement, et que, d'autre 
part, certaines énonciations de l'ordonnance de transmission de la procédure relatives 
à la durée de la détention subie par les inculpés étaient erronées et avaient été puisées 
dans des pièces de la procédure annulée, les juges relèvent, en premier lieu, qu'en l'état 
de l'information, à la date de sa convocation devant le juge d'instruction, le rôle de Paul 
Serves apparaissait encore mal défini et que c'est seulement en mai 1992, à la suite des 
nombreux témoignages recueillis et des déclarations [du lieutenant C ] mettant en 
cause Paul Serves, que le magistrat avait estimé qu'il existait des indices graves et 
concordants de culpabilité justifiant son inculpation; 

Qu'ils ajoutent que les auditions en qualité de témoins du caporal [j.] et du sergent-
chef [B.] n'ont pu vicier la procédure dès lors qu'aucune inculpation n'a été prononcée 
contre ces militaires; 

Qu'enfin ils relèvent que les énonciations de l'ordonnance du juge d'instruction sur la 
détention provisoire ne résultent pas de renseignements puisés dans les pièces de 
procédure annulées mais sont empruntées à l'arrêt d'annulation et que Paul Serves ne 
saurait se prévaloir d'inexactitudes concernant la situation des autres inculpés; 

Qu'en l'état des énonciations, la chambre de contrôle de l'instruction a justifié sa 

décision sans méconnaître les textes visés au moyen, lequel ne peut, dès lors, qu'être 

écarté ; (...) » 

4. La perte de grade et la radiation des cadres 

2 0 . L e 16 j u i n 1 9 9 7 , le d i r e c t e u r d u p e r s o n n e l m i l i t a i r e d e l ' a r m é e d e 

t e r r e r e n d i t u n « a v i s d e c o n s t a t a t i o n d e p e r t e d e g r a d e » a i n s i l i b e l l é : 

«Attendu que par jugement rendu le 11 mai 1994, le tribunal des forces armées (...) a 
condamné le chef de bataillon d'infanterie Serves Paul (...), actuellement affecté au 
centre d'instruction et de préparation militaire de Marseille, à la peine de quatre ans 
d'emprisonnement dont un an avec sursis pour complicité d'assassinat (...) 

Attendu que le pourvoi formé (...) a été rejeté par (...) un arrêt du 29 avril 1997. 
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Attendu que le jugement rendu le 1 I mai 1994 (...) est définitif à compter du 29 avril 
1997. 

Constate : 

Article 1 : celte condamnation entraîne d'office: la perte de grade en application de 
l'article 389 du code de justice militaire; la radiation des cadres en application de 
l'article 79 de la loi n" 72-662 du 13 juillet 1972, modifiée, portant statut général des 
militaires. 

La perte du grade et la radiation des cadres de l'armée active prennent effet à 
compter du 29 avril 1997, date à laquelle le jugement est devenu définitif. 

Article 2: l'intéressé est admis à faire valoir ses droits à pension de retraite dans les 
conditions fixées par le code des pensions civiles et militaires, notamment son 
article L. 25. (...) » 

G R I E F S 

2 1 . L e r e q u é r a n t s o u l i g n e q u ' i l fut i n t e r r o g é p a r le g é n é r a l G u i g n o n 

l e s 2 2 e t 2 3 m a i 1 9 8 8 a l o r s q u ' i l é t a i t n o m m é m e n t v i s é p a r le r é q u i s i t o i r e 

i n t r o d u c t i f d u 2 0 m a i e t q u ' i l n ' a v a i t p a s e n c o r e c o m p a r u d e v a n t le j u g e 

d ' i n s t r u c t i o n . L ' u t i l i s a t i o n d a n s le c a d r e d e l a p r o c é d u r e p é n a l e d e s 

r a p p o r t s d e c o m m a n d e m e n t d e s 2 5 m a i e t 1 " j u i n , é l a b o r é s à la s u i t e d e 

c e s i n t e r r o g a t o i r e s ( i ls a u r a i e n t s e r v i d e b a s e à l a r e p r i s e d e s p o u r s u i t e s 

a p r è s l ' a n n u l a t i o n d u p r e m i e r r é q u i s i t o i r e i n t r o d u c t i f ) , s ' a n a l y s e r a i t e n 

u n e v i o l a t i o n d e s o n d r o i t à ê t r e « a u s s i t ô t t r a d u i t d e v a n t u n j u g e » , l e q u e l 

e x c l u r a i t t o u t i n t e r r o g a t o i r e i n t e r m é d i a i r e , e n p a r t i c u l i e r p a r u n e 

a u t o r i t é a d m i n i s t r a t i v e n o n t e n u e a u r e s p e c t d e s d r o i t s d e l a d é f e n s e . I l 

a l l è g u e à c e t é g a r d u n e m é c o n n a i s s a n c e d e l ' a r t i c l e 5 § 3 d e l a C o n v e n t i o n . 

L e r e q u é r a n t a f f i r m e a u s s i , s a n s p l u s d e p r é c i s i o n , q u e l ' u t i l i s a t i o n p a r 

le c o m m i s s a i r e d u g o u v e r n e m e n t d e s r a p p o r t s d e c o m m a n d e m e n t d e s 

2 5 m a i e t 1 " j u i n q u i r e p r e n d r a i e n t d e s d é c l a r a t i o n s f a i t e s q u a r a n t e - h u i t 

h e u r e s a v a n t s o n i n c u l p a t i o n e t d o n c a v a n t q u ' i l e û t r e ç u n o t i f i c a t i o n d e s 

c h e f s d e c e l l e - c i , s ' a n a l y s e r a i t e n u n e v i o l a t i o n d e l ' a r t i c l e 6 § 3 a ) d e l a 

C o n v e n t i o n . 

I l s o u t i e n t e n o u t r e q u ' i l n ' é t a i t p a s a s s i s t é d ' u n a v o c a t l o r s q u ' i l fut 

i n t e r r o g é p a r le g é n é r a l G u i g n o n l e s 2 2 , 2 3 e t 3 0 m a i 1 9 8 8 e t e n d é d u i t 

q u e l ' u t i l i s a t i o n d a n s l a p r o c é d u r e p é n a l e d e s r a p p o r t s d e 

c o m m a n d e m e n t d e s 2 5 m a i e t 1" j u i n 1 9 8 8 r é s u l t e e n u n e v i o l a t i o n d e 

l ' a r t i c l e 6 § 3 c) d e l a C o n v e n t i o n . 

Il p l a i d e p a r a i l l e u r s q u e l a p r o c é d u r e p é n a l e d i l i g e n t é e c o n t r e l u i n e 

r e v ê t i t p a s le c a r a c t è r e é q u i t a b l e v o u l u p a r l ' a r t i c l e 6 § 1 d e la C o n v e n t i o n . 

Il se p l a i n t é g a l e m e n t d u fa i t q u ' i l r é s u l t e d e l ' a r t i c l e 164 d u c o d e d e 

j u s t i c e m i l i t a i r e q u e , c o n t r a i r e m e n t a u x d é c i s i o n s d e s c h a m b r e s 

d ' a c c u s a t i o n d e d r o i t c o m m u n , c e l l e s d e l a c h a m b r e d e c o n t r ô l e d e 

l ' i n s t r u c t i o n n e p e u v e n t f a i r e l ' o b j e t d ' u n p o u r v o i e n c a s s a t i o n , l e u r 
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r é g u l a r i t é n ' é t a n t s u s c e p t i b l e d ' ê t r e e x a m i n é e q u ' à l ' o c c a s i o n d u p o u r v o i 

s u r l e f o n d . Il y v o i t u n t r a i t e m e n t d i s c r i m i n a t o i r e d e s m i l i t a i r e s p o u r s u i v i s 

e n v e r t u d u d i t c o d e e t u n e m é c o n n a i s s a n c e d e l ' a r t i c l e 6 § 1 d e l a 

C o n v e n t i o n c o m b i n é a v e c l ' a r t i c l e 14. 

Il a j o u t e q u ' e n a p p l i c a t i o n d e l ' a r t i c l e 3 8 9 d u c o d e d e j u s t i c e m i l i t a i r e , 

s a c o n d a m n a t i o n p o u r c r i m e a a u t o m a t i q u e m e n t e n t r a î n é l a p e r t e d e s o n 

g r a d e . O r l ' a r t i c l e 1 3 2 - 1 7 d u c o d e p é n a l , e n t r é e n v i g u e u r l e 1 " m a r s 1 9 9 4 , 

s o i t a v a n t le j u g e m e n t d u t r i b u n a l d e s f o r c e s a r m é e s , s t i p u l e r a i t 

q u ' a u c u n e p e i n e n e p e u t ê t r e a p p l i q u é e si l a j u r i d i c t i o n n e l ' a 

e x p r e s s é m e n t p r o n o n c é e . L ' a r t i c l e 7 d e la C o n v e n t i o n a u r a i t e n 

c o n s é q u e n c e é t é m é c o n n u e n c e q u ' i l i m p l i q u e r a i t l e p r i n c i p e d e 

l ' a p p l i c a t i o n i m m é d i a t e d e la p e i n e n o u v e l l e « p l u s d o u c e » . 

I l s o u t i e n t e n f i n q u e l a p e r t e a u t o m a t i q u e d e g r a d e é t a n t s p é c i f i q u e 

a u x m i l i t a i r e s , e l l e s ' a n a l y s e a u s s i e n u n e v i o l a t i o n d e s a r t i c l e s 7 e t 14 

c o m b i n é s . 

E N D R O I T 

A . A r t i c l e 5 § 3 d e l a C o n v e n t i o n 

2 2 . L e r e q u é r a n t s o u l i g n e q u ' i l fut i n t e r r o g é p a r l e g é n é r a l G u i g n o n 

l e s 2 2 e t 2 3 m a i 1 9 8 8 a l o r s q u ' i l é t a i t n o m m é m e n t v i s é p a r le r é q u i s i t o i r e 

i n t r o d u c t i f d u 2 0 m a i e t q u ' i l n ' a v a i t p a s e n c o r e c o m p a r u d e v a n t le j u g e 

d ' i n s t r u c t i o n . L ' u t i l i s a t i o n d a n s l e c a d r e d e l a p r o c é d u r e p é n a l e d e s 

r a p p o r t s d e c o m m a n d e m e n t d e s 2 5 m a i e t 1 " j u i n , é l a b o r é s à la s u i t e d e 

c e s i n t e r r o g a t o i r e s ( i ls a u r a i e n t s e r v i d e b a s e à l a r e p r i s e d e s p o u r s u i t e s 

a p r è s l ' a n n u l a t i o n d u p r e m i e r r é q u i s i t o i r e i n t r o d u c t i f ) , s ' a n a l y s e r a i t e n 

u n e v i o l a t i o n d e s o n d r o i t à ê t r e « a u s s i t ô t t r a d u i t d e v a n t u n j u g e » , l e q u e l 

e x c l u r a i t t o u t i n t e r r o g a t o i r e i n t e r m é d i a i r e , e n p a r t i c u l i e r p a r u n e 

a u t o r i t é a d m i n i s t r a t i v e n o n t e n u e a u r e s p e c t d e s d r o i t s d e l a d é f e n s e . Il 

a l l è g u e à c e t é g a r d u n e m é c o n n a i s s a n c e d e l ' a r t i c l e 5 § 3 d e l a 

C o n v e n t i o n , a u x t e r m e s d u q u e l : 

«Toute personne arrêtée ou détenue, dans les conditions prévues au paragraphe 1 c) 
du présent article, doit être aussitôt traduite devant un juge ou un autre magistrat 
habilité par la loi à exercer des fonctions judiciaires et a le droit d'être jugée dans un 
délai raisonnable, ou libérée pendant la procédure. La mise en liberté peut être 
subordonnée à une garantie assurant la comparution de l'intéressé à l'audience.» 

L a C o u r c o n s t a t e q u e le r e q u é r a n t a o m i s d e s o u m e t t r e à l a C o u r d e 

c a s s a t i o n u n m o y e n t i r é d e l a m é c o n n a i s s a n c e d e s o n d r o i t à ê t r e « a u s s i t ô t 

t r a d u i t d e v a n t u n j u g e ». I l s ' e n s u i t q u ' i l n ' a p a s é p u i s é l e s v o i e s d e r e c o u r s 

i n t e r n e s q u a n t à c e g r i e f , e t q u e c e t t e p a r t i e d e l a r e q u ê t e d o i t ê t r e r e j e t é e 

e n a p p l i c a t i o n d e l ' a r t i c l e 3 5 § § 1 e t 4 d e l a C o n v e n t i o n . 
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B . A r t i c l e 6 § § 1 e t 3 d e l a C o n v e n t i o n 

2 3 . L e r e q u é r a n t a f f i r m e a u s s i , s a n s p l u s d e p r é c i s i o n , q u e l ' u t i l i s a t i o n 

p a r le c o m m i s s a i r e d u g o u v e r n e m e n t d e s r a p p o r t s d e c o m m a n d e m e n t d e s 

2 5 m a i e t f j u i n q u i r e p r e n d r a i e n t d e s d é c l a r a t i o n s f a i t e s q u a r a n t e - h u i t 

h e u r e s a v a n t s o n i n c u l p a t i o n e t d o n c a v a n t q u ' i l e û t r e ç u n o t i f i c a t i o n d e s 

c h e f s d e c e l l e - c i , s ' a n a l y s e r a i t e n u n e v i o l a t i o n d e l ' a r t i c l e 6 § 3 a ) d e l a 

C o n v e n t i o n q u i d i s p o s e q u e : 

«Tout accusé a droit notamment à: 

a) être informé, dans le plus court délai, (...) d'une manière détaillée, de la nature et 
de la cause de l'accusation portée contre lui;» 

Il s o u t i e n t e n o u t r e q u ' i l n ' é t a i t p a s a s s i s t é d ' u n a v o c a t l o r s q u ' i l f u t 

i n t e r r o g é p a r l e g é n é r a l G u i g n o n l e s 2 2 , 2 3 e t 3 0 m a i 1 9 8 8 e t e n d é d u i t 

q u e l ' u t i l i s a t i o n d a n s la p r o c é d u r e p é n a l e d e s r a p p o r t s d e 

c o m m a n d e m e n t d e s 2 5 m a i e t V j u i n 1 9 8 8 r é s u l t e e n u n e v i o l a t i o n d e 

l ' a r t i c l e 6 § 3 c) d e l a C o n v e n t i o n , l e q u e l s e l i t a i n s i : 

«Tout accusé a droit notamment à: 

c) se défendre lui-même ou avoir l'assistance d'un défenseur de son choix (...)» 

Il p l a i d e p a r a i l l e u r s q u e l a p r o c é d u r e p é n a l e d i l i g e n t é e c o n t r e l u i n e 

r e v ê t i t p a s u n c a r a c t è r e é q u i t a b l e ; il i n v o q u e l ' a r t i c l e 6 § 1 d e l a 

C o n v e n t i o n d o n t il r e s s o r t q u e : 

«Toute personne a droit à ce que sa cause soit entendue équitablcmenl, 
publiquement et dans un délai raisonnable, par un tribunal indépendant et impartial, 
établi par la loi, qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. (...) » 

A c e t é g a r d , il s e p l a i n t e n p r e m i e r l i e u d u f a i t q u e , l e s 12, 19 e t 

2 6 s e p t e m b r e 1 9 9 0 , il fu t a s s i g n é à c o m p a r a î t r e c o m m e t é m o i n d e v a n t le 

j u g e d ' i n s t r u c t i o n a l o r s q u ' i l e x i s t a i t c o n t r e l u i d e s i n d i c e s g r a v e s e t 

c o n c o r d a n t s d e c u l p a b i l i t é , p u i s q u e l ' e n q u ê t e p r é l i m i n a i r e e t l e s 

m e s s a g e s d e s 18 e t 2 0 m a i 1 9 8 8 n ' é t a i e n t p a s c o n c e r n é s p a r l ' a n n u l a t i o n 

d u r é q u i s i t o i r e i n t r o d u c t i f d u 2 0 m a i 1 9 8 8 e t d e s a c t e s d e p r o c é d u r e 

u l t é r i e u r s , p r o n o n c é e le 9 o c t o b r e 1 9 8 9 p a r la p r e m i è r e c h a m b r e 

d ' a c c u s a t i o n d e l a c o u r d ' a p p e l d e P a r i s ; il e n r é s u l t e r a i t u n e 

m é c o n n a i s s a n c e d e s o n d r o i t , e n t a n t q u ' « a c c u s é » , d e s e t a i r e . 

D e u x i è m e m e n t , l ' a n n e x i o n d e s r a p p o r t s d e c o m m a n d e m e n t d e s 2 5 m a i 

e t 1 e r j u i n 1 9 8 8 a u r é q u i s i t o i r e i n t r o d u c t i f d u 13 m a r s 1 9 9 0 c o n s t i t u e r a i t 

u n « c o n t o u r n e m e n t » i l l é g a l d e l ' a n n u l a t i o n d u r é q u i s i t o i r e d u 2 0 m a i 

1 9 8 8 . T r o i s i è m e m e n t , le g é n é r a l G u i g n o n a u r a i t m e n é s o n e n q u ê t e d e 

c o m m a n d e m e n t e n f r a n c h i s e d e s r è g l e s d e p r o c é d u r e p é n a l e , n o t a m m e n t 

e n i n t e r r o g e a n t le r e q u é r a n t l e s 2 2 e t 2 3 m a i a l o r s q u e c e l u i - c i n ' é t a i t p a s 

e n c o r e i n c u l p é e t n ' a v a i t d o n c p a s é t é i n f o r m é d e m a n i è r e d é t a i l l é e d e l a 

n a t u r e e t d e l a c a u s e d e l ' a c c u s a t i o n p o r t é e c o n t r e l u i , e t le 3 0 m a i , s o i t 
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a p r è s l ' inculpa t ion , alors qu ' i l n ' é t a i t pas assis té d ' un avoca t ; les r a p p o r t s 

des 25 ma i et 1 e r j u in 1988 rédigés à l ' issue de ce t t e e n q u ê t e 

c o n s t i t u e r a i e n t ainsi des pièces à c h a r g e o b t e n u e s en m é c o n n a i s s a n c e 

des règles de l 'ar t icle 6 § 1 de so r t e q u e leur j onc t i on à la p r o c é d u r e 

vicierai t l ' équ i té de celle-ci. Q u a t r i è m e m e n t , p a r son a r r ê t du 28 février 

1994, la c h a m b r e d ' accusa t ion le renvoya devan t le t r i buna l des forces 

a r m é e s non p o u r m e u r t r e m a i s p o u r compl ic i té d ' a s sas s ina t , lui 

i m p u t a n t ainsi la compl ic i té d ' un acte p r é m é d i t é et plus s é v è r e m e n t 

r é p r i m é , alors m ê m e qu ' i l n ' é t a i t pas p r é s e n t sur les l ieux du c r i m e ; 

c e t t e qual i f ica t ion ne pouvan t ê t r e modif iée p a r les j u g e s du fond, elle 

e n t a c h e r a i t d ' in iqu i té la p r o c é d u r e . 

24. Q u a n t à l 'u t i l i sa t ion des r a p p o r t s de c o m m a n d e m e n t d a n s la 

p r o c é d u r e péna l e , le G o u v e r n e m e n t sou t i en t que le v e r s e m e n t de 

d o c u m e n t s admin i s t r a t i f s à u n e tel le p r o c é d u r e est licite en droit 

f rançais , sous rése rve du respec t du pr inc ipe du con t r ad i c to i r e . Il 

soul igne en ou t r e qu ' i l ressor t de l ' a r rê t de la c h a m b r e d ' accusa t ion d u 

9 oc tobre 1989 q u e ces r a p p o r t s furen t versés au doss ier à la d e m a n d e de 

l 'un des inculpés , d a n s le bu t de g a r a n t i r un procès équ i t ab l e aux 

mi l i t a i res en cause , et q u e l ' annu l a t i on p rononcée pa r l ' a r rê t ne 

concerna i t pas ces pièces. 

Le G o u v e r n e m e n t a joute q u e , d a n s le cad re de l ' e n q u ê t e de 

c o m m a n d e m e n t , le r e q u é r a n t n ' é ta i t pas j u r i d i q u e m e n t t enu de 

r é p o n d r e aux ques t ions de ses s u p é r i e u r s , lesquels n ' ava ien t aucun 

pouvoir légal de coerci t ion. D ' a u t r e p a r t , les déc l a r a t i ons de l ' in té ressé 

devan t le géné ra l G u i g n o n n ' a u r a i e n t p o r t é q u e sur ses responsabi l i t és 

en t a n t q u e s u p é r i e u r h i é r a r c h i q u e des mi l i t a i r e s mis en cause et non sur 

sa pa r t i c ipa t ion à des faits de n a t u r e c r imine l l e , et les r a p p o r t s l i t igieux ne 

c o m p o r t e r a i e n t a u c u n e appréc i a t ion de la r esponsab i l i t é p é n a l e de 

l ' i n té ressé . En tou t é t a t de cause , le v e r s e m e n t de ces r a p p o r t s à la 

p r o c é d u r e péna le n ' eu t pas d ' inc idence significative sur le d é r o u l e m e n t 

de la p r o c é d u r e : le fait q u e le r e q u é r a n t n ' é t a i t pas visé p a r le 

r équ i s i to i re in t roduc t i f du 13 m a r s 1990 et ne fut inculpé q u e p lus ieurs 

a n n é e s ap rès d é m o n t r e r a i t qu ' i l s ne c o n s t i t u è r e n t pas le f o n d e m e n t de 

son incu lpa t ion et q u e celle-ci r é su l t a i t des é l é m e n t s recueil l is au cours 

de l ' i n fo rma t ion ; l ' a r rê t de mise en accusa t ion du 28 février 1994 ferait 

r é fé rence à de n o m b r e u x é l é m e n t s ainsi recueil l is à l 'exclusion des 

r a p p o r t s ; le procès-verbal r e t r a ç a n t le d é r o u l e m e n t des d é b a t s devan t le 

t r i buna l des forces a r m é e s ne ferait pas m e n t i o n d ' u n e que l conque 

explo i ta t ion de ces r a p p o r t s et m o n t r e r a i t que le géné ra l G u i g n o n fut 

e n t e n d u en t a n t q u e t é m o i n de so r t e q u e le r e q u é r a n t eu t la possibil i té 

de l ' i n t e r roge r . Enfin, le t r i buna l des forces a r m é e s a u r a i t fondé sa 

convict ion sur l ' ensemble des p ièces recuei l l ies au cours de l ' ins t ruc t ion , 

ainsi q u e su r les t é m o i g n a g e s d i scu tés c o n t r a d i c t o i r e m e n t en aud ience 

devan t lui, a s s u r a n t ainsi au r e q u é r a n t un procès équ i t ab l e . 
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25. La C o u r rappe l le q u e le p a r a g r a p h e 3 de l 'ar t icle 6 revêt le 

c a r a c t è r e d ' app l ica t ion pa r t i cu l i è re du pr incipe g é n é r a l énoncé au 

p a r a g r a p h e 1 (voir, p a r e x e m p l e , l ' a r rê t Colozza c. I ta l ie du 12 février 

1985, sér ie A n" 89, p . 14, § 26, ainsi q u e la décision Beljanski c. France 

( d é c ) , n" 44070/98 , 2 m a r s 2000, non publ iée) : les d ivers dro i t s qu ' i l 

é n u m è r e cons t i t uen t des é l é m e n t s p a r m i d ' a u t r e s de la no t ion de procès 

équ i t ab le en m a t i è r e péna l e . Dans ce r t a ins cas, les griefs t i rés de l 'ar t icle 6 

§ 3 se t r ouven t ainsi abso rbés pa r celui t i ré de l 'ar t icle 6 § 1 et re la t i f à 

l ' équi té de la p r o c é d u r e . Elle rappe l le ensu i t e q u e l ' équi té d ' u n e 

p r o c é d u r e s ' appréc ie au r ega rd de la global i té de celle-ci (voir, p a r 

e x e m p l e , mutatis mu tandis, l ' a r rê t B a r b e r a , M e s s e g u é et J a b a r d o 

c. Espagne du 6 d é c e m b r e 1988, série A n" 146, p. 31 , § 68, et l ' a r rê t 

S tanford c. R o y a u m e - U n i du 23 février 1994, sér ie A n" 282-A, p. 10, § 24, 

ainsi que la décision Beljanski p r éc i t é e ) . Elle e s t ime en conséquence que la 

ques t i on soulevée devan t elle est celle de savoir si, cons idé rée d a n s son 

e n s e m b l e , la p r o c é d u r e condu i t e con t re le r e q u é r a n t a revê tu le 

c a r a c t è r e équ i t ab l e voulu p a r l 'ar t icle 6 § 1. 

La C o u r observe en p r e m i e r lieu q u e l ' a l légat ion du r e q u é r a n t selon 

laquel le son «dro i t de se t a i r e » a é té m é c o n n u p a r les j u r id i c t ions 

d ' i n s t ruc t i on est e s s en t i e l l emen t la m ê m e q u e celle e x a m i n é e d a n s le 

cad re de la r e q u ê t e n" 20225/92, qui a d o n n é lieu à l ' a r rê t Serves c. F r a n c e 

du 20 oc tobre 1997 , Recueil 1997-VI. L 'a r t ic le 35 § 2 b) fait en conséquence 

obs tac le à ce q u e la C o u r la p r e n n e p r é s e n t e m e n t en cons idé ra t ion . 

Q u a n l aux griefs du r e q u é r a n t t i rés de l 'usage dans la p r o c é d u r e 

péna l e l i t ig ieuse des r a p p o r t s de c o m m a n d e m e n t des 25 ma i et 1" j u in , 

la C o u r rappe l le q u e la Conven t ion ne r é g l e m e n t e pas le r é g i m e des 

p reuves en t an t q u e tel , qu ' i l s 'agisse de leur admiss ib i l i té ou de leur 

app réc i a t i on , et qu ' i l rev ient aux ju r id i c t ions i n t e r n e s d ' app réc i e r les 

é l é m e n t s o b t e n u s pa r elles et la p e r t i n e n c e de ceux don t une pa r t i e 

souha i t e la p roduc t ion (voir n o t a m m e n t l ' a r rê t Man tovane l l i c. F r a n c e 

du 18 m a r s 1997, Recueil 1997-11, pp. 436-137, § 34, ainsi q u e l ' a r rê t Garcia 

Ruiz c. Espagne [ G C ] , n" 30544/96, § 28, C E D H 1999-1). Il n ' en res te pas 

moins q u ' e n m a t i è r e p é n a l e , l 'usage , p a r l ' accusat ion , d ' é l é m e n t s de 

p reuve o b t e n u s p a r la c o n t r a i n t e ou les press ions , au m é p r i s de la volonté 

d e l 'accusé, con t rev ien t au droi t de ce d e r n i e r de ne pas c o n t r i b u e r à sa 

p rop re i nc r imina t ion et enfre in t l 'ar t ic le 6 de la Conven t ion (voir, 

n o t a m m e n t , l ' a r rê t S a u n d e r s c. R o y a u m e - U n i du 17 d é c e m b r e 1996, 

Recueil 1996-VI, pp. 2064-2065, §§ 68-69). 

En l 'espèce, la C o u r cons t a t e q u e les r a p p o r t s dont il est ques t i on sont 

le fruit d ' u n e e n q u ê t e de c o m m a n d e m e n t m e n é e p a r un hau t g r a d é de 

l ' a r m é e sur les m ê m e s faits q u e ceux don t le j u g e répress i f fut ensu i t e 

saisi. Ils c o n t i e n n e n t un exposé des faits, lequel repose pour b e a u c o u p 

sur les r éponses d o n n é e s pa r les p ro t agon i s t e s de l 'affaire aux ques t ions 

de leur s u p é r i e u r . Elle e s t ime v ra i semblab le la thèse du r e q u é r a n t selon 
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l aque l le il ne lui é ta i t pas possible de refuser de r é p o n d r e aux ques t ions 

qui lui é t a i en t posées : s'il ne ressor t pas e x p r e s s é m e n t des t e x t e s auxque l s 

se réfère le G o u v e r n e m e n t d a n s ses observa t ions q u ' u n mi l i t a i r e i n t e r rogé 

d a n s le cad re d ' une e n q u ê t e de c o m m a n d e m e n t se t rouve obligé de 

r é p o n d r e aux ques t ions posées sous pe ine de sanc t ions , l 'on ne saura i t 

i gnore r le fait qu ' i l se t rouve ainsi d a n s la posi t ion d 'un subo rdonné 

q u e s t i o n n é pa r son s u p é r i e u r h i é r a r c h i q u e d a n s un con t ex t e 

d isc ip l ina i re . A u t r e m e n t di t , les i n t e r r o g a t o i r e s m e n é s p a r le géné ra l 

G u i g n o n t i r en t leur c a r a c t è r e coerci t i f de l ' au to r i t é h i é r a r c h i q u e de ce 

d e r n i e r et du fait qu ' i ls s ' inscr ivaient d a n s le cadre d ' une p rocédure 

disc ipl inai re suscept ib le d ' a b o u t i r à de lourdes sanc t ions . Au d e m e u r a n t , 

il ne ressor t pas des r a p p o r t s de c o m m a n d e m e n t l i t igieux q u e le 

r e q u é r a n t eu t ou pr i t la l iber té de ne pas r é p o n d r e aux ques t i ons qu i lui 

é t a i e n t posées . 

La C o u r relève en o u t r e que , si les r a p p o r t s ne se p r o n o n c e n t pas sur la 

r esponsab i l i t é péna l e du r e q u é r a n t , ils conc luen t c a t é g o r i q u e m e n t à sa 

responsab i l i t é «d i sc ip l ina i r e» . Il es t donc peu d o u t e u x q u e leur jonc t ion 

à la p r o c é d u r e péna l e vint en renfor t de la thèse de l ' accusat ion , d ' a u t a n t 

moins q u e la q u a l i t é de leur a u t e u r l eur conférai t u n e indén iab le a u t o r i t é . 

Ce la ne suffit toutefois pas à la C o u r p o u r conc lure à une 

m é c o n n a i s s a n c e de l 'a r t ic le 6 de la C o n v e n t i o n : ce qui i m p o r t e , c'est 

l 'u t i l i sa t ion qui fut fai te, au cours du procès péna l , des dépos i t ions ainsi 

recuei l l ies ( a r r ê t S a u n d e r s p réc i t é , p . 2065, § 71). O r il ne t r a n s p a r a î t pas 

d e l ' a r rê t de la p r e m i è r e c h a m b r e d ' accusa t ion de la cour d ' appe l de Par is 

d u 28 février 1994 que la mise en accusa t ion du r e q u é r a n t r eposa 

n o t a b l e m e n t sur les déc l a r a t i ons qu' i l fit d a n s le c ad re de l ' e n q u ê t e de 

c o m m a n d e m e n t ; on y lit au con t r a i r e q u e la c h a m b r e fonda l 'accusat ion 

su r les faits tels qu ' i l s furen t é tabl is au cours de l ' ins t ruc t ion , n o t a m m e n t 

p a r le biais de l ' audi t ion de n o m b r e u x t é m o i n s . Pa r a i l leurs , a u c u n e pièce 

du dossier n ' é t ab l i t que , devan t le t r i buna l des forces a r m é e s de Par i s , le 

m i n i s t è r e publ ic usa des r a p p o r t s de c o m m a n d e m e n t l i t ig ieux au cours 

des d é b a t s n o n o b s t a n t u n e object ion du r e q u é r a n t , ou qu' i l y fit ré férence 

d a n s ses réqu i s i to i res . En o u t r e , il ressor t du procès-verbal des d é b a t s que 

le t r i buna l e n t e n d i t c o n t r a d i c t o i r e m e n t de n o m b r e u x t é m o i n s , de sor te 

q u ' e n tou t é t a t de cause les r a p p o r t s ne furent pas les seuls é l é m e n t s 

soumis à son appréc i a t ion . La C o u r relève d 'a i l l eurs que p a r m i ces 

t é m o i n s figurait le g é n é r a l G u i g n o n et q u e le r e q u é r a n t ne p r é t e n d pas 

ne pas avoir é té en m e s u r e d ' i n t e r r o g e r celui-ci ou d ' e x p r i m e r son point 

de vue sur le c o n t e n u et les conclusions de ses r a p p o r t s . 

Enfin, la C o u r ne voit a u c u n é l é m e n t de n a t u r e à affecter l ' équi té de la 

p r o c é d u r e d a n s la c i r cons tance q u e , b ien qu ' i ncu lpé d ' a s sass ina t (le 6 mai 

1992), le r e q u é r a n t fut ensu i t e mis en accusa t ion (le 28 février 1994) du 

chef de complic i té d ' a s sass ina t pu is c o n d a m n é en t a n t que compl ice . Elle 

c o n s t a t e en pa r t i cu l i e r q u e le r e q u é r a n t ne fut pas privé de la possibil i té 
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d ' o rgan i s e r sa défense au r ega rd de ce t t e qual i f ica t ion (voir, mutatis 

mutandis, l ' a r rê t Pélissier et Sassi c. France [ G C ] , n" 25444/94, §§ 52 et suiv., 

C E D H 1999-11), l ' audience de j u g e m e n t ayan t eu lieu les 10 et 11 ma i 

1994, soit p rès de deux mois et d e m i ap rè s le p rononcé de l ' a r rê t de mise 

en accusa t ion . 

En conclus ion, la C o u r ne relève a u c u n m a n q u e m e n t à l ' a r t ic le 6 de la 

Conven t i on . C e t t e pa r t i e de la r e q u ê t e est donc m a n i f e s t e m e n t m a l 

fondée et doi t ê t r e re je tée en appl ica t ion de l 'ar t icle 35 §§ 3 et 4 de la 

Conven t i on . 

C. Articles 6 § 1 et 14 de la Convention combinés 

26. Le r e q u é r a n t se p la in t é g a l e m e n t du fait qu ' i l r é su l t e de 

l 'ar t icle 164 du code de ju s t i ce mi l i t a i r e q u e , c o n t r a i r e m e n t aux décisions 

des c h a m b r e s d ' accusa t ion , celles de la c h a m b r e de cont rô le de 

l ' ins t ruc t ion ne peuven t faire l 'objet d ' u n pourvoi en cassa t ion , leur 

r é g u l a r i t é n ' é t a n t suscept ib le d ' ê t r e e x a m i n é e q u ' à l 'occasion du pourvoi 

sur le fond. Il y voit un t r a i t e m e n t d i sc r imina to i r e des mi l i t a i r e s poursuivis 

en ve r tu de ce code et une m é c o n n a i s s a n c e de l 'ar t icle 6 § 1 co mb i n é avec 

l 'ar t icle 14 de la Conven t i on aux t e r m e s d u q u e l : 

« L a j o u i s s a n c e d e s d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n do i t ê t r e 

a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , la r a c e , la c o u l e u r , la 

l a n g u e , la r e l i g ion , les o p i n i o n s p o l i t i q u e s ou t o u t e s a u t r e s o p i n i o n s , l ' o r i g i n e n a t i o n a l e 

ou soc i a l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 

a u t r e s i t u a t i o n . » 

La C o u r observe q u e les p o u r s u i t e s à ra i son d ' infract ions c o m m i s e s pa r 

des m e m b r e s des forces a r m é e s re lèvent du code de j u s t i c e mi l i t a i r e et 

non du code de p r o c é d u r e péna l e et obé issent à des règles p rocédura l e s 

qui diffèrent sur ce r t a in s poin ts de celles du droi t c o m m u n . Ainsi , le 

cont rô le de l ' ins t ruc t ion est a s s u r é p a r des c h a m b r e s spéciales des 

t r i b u n a u x aux a r m é e s (ar t ic les 1 1 et su ivants du code de jus t i ce 

mi l i t a i re ) et non pa r les c h a m b r e s d ' accusa t ion des cours d ' appe l et , aux 

t e r m e s de l 'ar t icle 164 du code de ju s t i ce mi l i t a i r e , les décisions des 

p r e m i è r e s , c o n t r a i r e m e n t à celles des secondes , ne sont en pr inc ipe pas 

suscep t ib les de pourvoi en cassa t ion . 

Elle cons t a t e toutefois q u e le m ê m e ar t ic le 164 précise q u e la r égu l a r i t é 

des décisions des c h a m b r e s de cont rô le de l ' ins t ruc t ion peut ê t r e 

e x a m i n é e à l 'occasion d ' un pourvoi sur le fond. Il en résu l t e q u e les 

m e m b r e s des forces a r m é e s qui font l 'objet d ' u n e p r o c é d u r e péna le ont 

n é a n m o i n s la faculté de se pourvoi r en cassa t ion con t r e les décis ions de 

la jur id ic t ion d ' i n s t ruc t ion du second d e g r é ; ils j ou i s sen t en conséquence 

à cet é g a r d d ' un t r a i t e m e n t en subs t ance iden t ique à celui des p e r s o n n e s 

poursuiv ies selon les m o d a l i t é s du droi t c o m m u n . La c i rcons tance dont le 
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r e q u é r a n t fait é t a t ne sau ra i t donc soulever u n e ques t ion sur le t e r r a i n de 

l 'ar t icle 14 de la Conven t ion . 

P a r t a n t , ce t t e pa r t i e de la r e q u ê t e est m a n i f e s t e m e n t m a l fondée et 

doit ê t r e r e j e t ée , en app l i ca t ion de l 'ar t ic le 35 §§ 3 et 4 de la Conven t ion . 

D. Article 7 de la Convention pris isolément et combiné avec 
l'article 14 

27. Le r e q u é r a n t se dit aussi v ic t ime d ' u n e viola t ion de l 'ar t ic le 7 de 

la Conven t ion , lequel se lit c o m m e s u i t : 

« 1. N u l ne p e u t ê t r e c o n d a m n é p o u r u n e a c t i o n ou u n e o m i s s i o n q u i , a u m o m e n t où 

el le a é t é c o m m i s e , ne c o n s t i t u a i t p a s u n e i n f r a c t i o n d ' a p r è s le d r o i t n a t i o n a l ou 

i n t e r n a t i o n a l . D e m ê m e il n ' e s t inf l igé a u c u n e p e i n e p lus fo r t e q u e ce l le q u i é t a i t 

a p p l i c a b l e a u m o m e n t où l ' i n f r a c t i o n a é t é c o m m i s e . 

2. Le p r é s e n t a r t i c l e n e p o r t e r a p a s a t t e i n t e a u j u g e m e n t et à la p u n i t i o n d ' u n e 

p e r s o n n e c o u p a b l e d ' u n e a c t i o n ou d ' u n e o m i s s i o n q u i , au m o m e n t où e l l e a é t é 

c o m m i s e , é t a i t c r i m i n e l l e d ' a p r è s les p r i n c i p e s g é n é r a u x d e d r o i t r e c o n n u s p a r l e s 

n a t i o n s c iv i l i s ées .» 

Il se p la in t à cet é g a r d du fait q u ' e n appl ica t ion de l 'ar t ic le 389 du code 

de ju s t i ce mi l i t a i r e , sa c o n d a m n a t i o n pour c r ime a a u t o m a t i q u e m e n t 

e n t r a î n é la p e r t e de son g r a d e . O r l 'ar t icle 132-17 du code péna l , e n t r é en 

v igueur le 1° m a r s 1994, soit avan t le j u g e m e n t du t r i b u n a l des forces 

a r m é e s , d ispose q u ' a u c u n e pe ine ne peu t ê t r e app l i quée si la ju r id ic t ion 

ne l'a e x p r e s s é m e n t p r o n o n c é e . L 'a r t ic le 7 de la C o n v e n t i o n a u r a i t é té 

m é c o n n u en ce qu ' i l i m p l i q u e r a i t le p r inc ipe de l ' appl ica t ion i m m é d i a t e 

de la pe ine nouvel le «p lus d o u c e » . 

Le r e q u é r a n t a joute q u e la p e r t e a u t o m a t i q u e de g r a d e é t an t 

spécif ique aux mi l i t a i res , elle s 'analyse auss i en une viola t ion des 

ar t ic les 7 et 14 de la Conven t i on combinés . 

La C o u r observe qu ' i l r essor t du dossier q u ' e n tout é t a t de cause le 

r e q u é r a n t n ' a pas soumis ces griefs a u x ju r id i c t ions na t i ona l e s . Il s 'ensui t 

qu ' i l n ' a pas épuisé les voies de r ecour s i n t e r n e s et q u e ce t t e p a r t i e de la 

r e q u ê t e doi t ê t r e re je tée en appl ica t ion de l 'ar t icle 35 §§ 1 et 4 de la 

Conven t ion . 

P a r ces mot i fs , la Cour , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY' 

Use of reports from disciplinary proceedings in criminal proceedings 
concerning the same facts 

Article 6 § 1 

Fair trial - Criminal proceedings - Disciplinary proceedings - Self-incrimination - Rules of 
evidence - Use of reports from disciplinary proceedings in criminal proceedings concerning the 
same facts - Coercive nature of questioning 

* 
* * 

While on patrol in the Central African Republic, soldiers under the applicant's 
command opened fire on a poacher and wounded him. They then dispatched him 
and buried his body. The applicant's superiors learned of the incident and an 
internal inquiry was subsequently held to ascertain exactly what had happened. A 
report drawn up by a senior officer who had questioned the soldiers concerned, 
including the applicant, described the latter's responsibility as "weighty". A 
subsequent commanding-officer report upheld that conclusion. After a criminal 
judicial investigation in respect of the applicant, he was indicted by the First 
Indictment Division of the Court of Appeal for aiding and abetting murder. The 
commanding-officer reports were added to the case file. The Military Court 
convicted the applicant and sentenced him to four years' imprisonment. A large 
number of witnesses, including the senior officer who had written the reports, 
gave evidence during the investigation and at the trial. The applicant appealed 
on points of law, alleging that his defence rights had been infringed on account of 
the fact that the commanding-officer reports incriminating him had been added to 
the case file. The Court of Cassation dismissed his appeal. The applicant was 
stripped of his rank and dismissed from the service. 

Held 
Article 6 § 1: As regards the addition of the commanding-officer reports to the 
criminal case file, the Convention does not lay down rules on evidence as such. 
However, use by the prosecution in criminal proceedings of evidence obtained by 
coercion or pressure against the will of the accused infringes the latter 's right not 
to incriminate himself. In the instant case the reports had resulted from an inquiry 
conducted by a senior army officer into the same facts as those that subsequently 
formed the subject of criminal proceedings, and had contained an account of the 
facts that was based largely on the answers of the protagonists to their superior's 
questions. Although it was not expressly stated in the provisions to which the 
Government had referred that a member of the armed forces was under an 
obligation to reply when questioned during an inquiry by a commanding officer 

1. T h i s s u m m a r y by t h e R e g i s t r y d o c s not b ind t h e C o u r t . 
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and would be punished if he did not, lie was in the position of a subordinate being 
interviewed by his immediate superior in a disciplinary context. The coercive 
nature of the questioning had derived from his authority and the fact that it had 
taken place in the course of disciplinary proceedings that would possibly lead to 
heavy penalties. However, the use to which the reports had been put in the course 
of the criminal proceedings needed to be ascertained before a violation of Article 6 
could be found, ll appeared from the judgment of the Indictment Division of the 
Court of Appeal that the applicant's indictment had been based on evidence that 
had been gathered during the judicial investigation, in particular by obtaining 
numerous statements. Furthermore, the reports in question had not been used by 
the prosecution in the Military Court. Since a large number of witnesses had given 
evidence at the trial, the reports had not been the only material before the court. 
Lastly, the senior officer who had drawn up the reports had been called as a witness 
and the applicant had not maintained that he had been unable lo cross-examine 
him or to state his own opinion on the content of his reports: manifestly ill-
founded. 
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T H E F A C T S 

F T h e appl icant [Mr Pau l Serves] is a F r e n c h na t iona l bo rn in 1955. 
H e is a r e g u l a r officer in t he F r e n c h a r m y and lives at Seillons (in the 
département of V a r ) . H e has lodged two o t h e r app l ica t ions wi th the 
E u r o p e a n C o m m i s s i o n of H u m a n Righ t s : app l ica t ion no. 20225/92, on 
which the C o u r t gave j u d g m e n t on 20 O c t o b e r 1997 (Serves v. F r ance , 
j u d g m e n t of 20 O c t o b e r 1997, Reports of Judgments and Decisions 1997-VI), 
and appl ica t ion no. 36535/97, which the C o u r t dec l a red inadmiss ib le on 
27 Apri l 1999. 

H e was r e p r e s e n t e d by M r S. D e g r â c e s , of the Par i s Bar . 
T h e facts of the case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 

as follows. 
2. At the m a t e r i a l t ime the app l i can t held the r ank of cap ta in . H e was 

in c o m m a n d of the first c o m p a n y ("the company" ) of the 2nd Fore ign 
P a r a c h u t e R e g i m e n t ("2nd P a r a " ) a n d was based in t he C e n t r a l African 
Republ ic . 

A. Background to the case 

3. O n 5 Apri l 1988 the c o m p a n y set off on a "provincial t o u r " to the 
Awajaba region in the no r th of t he C e n t r a l African Repub l i c . 

O n 11 Apri l 1988 the app l ican t called t o g e t h e r t he heads of p la toon and 
told t h e m tha t p o a c h e r s had been r e p o r t e d to h im in t he p res iden t i a l 
reserve and B a m i n g u i - B a n g o r a n Na t iona l P a r k a n d tha t t hey were to 
car ry out an "unofficial" inves t iga t ion miss ion. H e d e s i g n a t e d two a r e a s ; 
one p la toon of the company , u n d e r the app l i can t ' s c o m m a n d , was to 
inves t iga te in one of t h e m and a second p la toon , u n d e r t he c o m m a n d of 
L i e u t e n a n t O , was to inves t iga te in the o the r . A th i rd p la toon was to 
relieve the second a f te r for ty-eight hou r s . T h e appl ican t said t h a t any 
poache r s e n c o u n t e r e d should be i n t e r c e p t e d and , if they fled, should if 
necessa ry be fired on af ter a w a r n i n g h a d b e e n given. T h e ope ra t ion 
began on the m o r n i n g of 13 Apri l . 

O n 14 Apri l 1988 a pa t ro l from the second p la toon , c o m m a n d e d by Staff 
S e r g e a n t B., c a m e upon two nat ives who fled on see ing t h e m . Staff 
S e r g e a n t B. fired two sho ts , w o u n d i n g one of the fugitives in the leg. O n 
h e a r i n g of t he inc ident from the Staff S e r g e a n t , L i e u t e n a n t C. wen t to the 
scene wi th t he p l a toon ' s med ica l order ly , C o r p o r a l J . T h e in jured m a n was 
t r e a t e d and t a k e n to t he bivouac, w h e r e L i e u t e n a n t C . o r d e r e d Corpora l 
D. to dig a g rave . A n h o u r af ter t h a t had b e e n d o n e , a n d af ter be ing 
ques t i oned , t he capt ive , on L i e u t e n a n t C. 's o r d e r s , was "f inished off' by 
m e a n s of five shots fired by C o r p o r a l D . a n d t h e n bur i ed . 
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4. T h e appl ican t was told of t he inc ident on 15 or 16 Apri l 1988 a n d 
o r d e r e d his m e n to r e m a i n s i lent . T h e y r e t u r n e d to the i r c a m p at Boua r 
on 21 Apri l . In his r epo r t on t he "provincial t o u r " the app l ican t m a d e no 
m e n t i o n of any inc ident . 

B. Inquiries by commanding officers 

5. W h e n q u e s t i o n e d on 22 Apri l 1988 by L i e u t e n a n t - C o l o n e l C h a m p y , 
the c o m m a n d i n g officer of t he F r e n c h ope ra t i ona l ass i s tance uni t s (" the 
EFAO") in Bouar , who had h e a r d r u m o u r s of an inc ident d u r i n g the tour , 
the app l i can t and L i e u t e n a n t C. said t h a t they had found a na t ive ' s body, 
had bur i ed it a n d h a d not r e p o r t e d the m a t t e r out of d i sc re t ion . T h e y d r e w 
u p r e p o r t s r e l a t i n g th is vers ion of the even ts . T h e C e n t r a l African 
a u t h o r i t i e s were informed on 23 Apri l and no fu r the r inqui r ies were m a d e . 

6. O n 13 M a y 1988, however , Colone l L a r r i e r e , the c o m m a n d i n g 
officer of t he EFAO in t h e C e n t r a l Afr ican Republ ic , was told t h a t 
evidence given to the C e n t r a l African police impl i ca ted his soldiers . H e 
the re fo re dec ided to r e c o m m e n c e the inqui ry and on 15 May persona l ly 
in terv iewed the app l ican t , L i e u t e n a n t O , Staff Se rgean t B. a n d 
C o r p o r a l J . T h e app l i can t a n d L i e u t e n a n t C. conf i rmed the c o n t e n t of 
t he i r or ig inal r epo r t s . As the i r s t a t e m e n t s differed in some respec t s , 
however , Colonel L a r r i e r e in te rv iewed L i e u t e n a n t C. aga in . T h e 
l i e u t e n a n t t h e n a d m i t t e d t h a t Staff S e r g e a n t B. had opened fire on the 
poacher , w h o had been injured in t h e leg and had received medica l 
t r e a t m e n t at the scene of the inc ident . H e also said t h a t the capt ive h a d 
died from his injuries shor t ly after be ing t a k e n to the bivouac a n d t h a t he 
h imsel f had o rde r ed tha t he should be bu r i ed a t once . 

7. O n his r e t u r n to Bangu i wi th t he app l ican t a n d L i e u t e n a n t O , 
Colonel L a r r i e r e h a d the m a t t e r r e p o r t e d to t he A r m y Chie f of Staff. O n 
17 May 1988 the Ch ie f of Staff told the colonel t h a t he had b e e n in touch 
wi th t he p rosecu to r a t t he Par is Mi l i t a ry C o u r t , t ha t an appl ica t ion should 
be m a d e to the EFAO mi l i t a ry police - a g e n d a r m e r i e d e t a c h m e n t 
ass igned d u r i n g ope ra t i ons to a la rge un i t or base to ca r ry out gene ra l 
policing a n d c r imina l - inves t iga t ion du t i e s - a n d t h a t the c o m p a n y was to 
be rel ieved as soon as possible. 

8. In a commanding-of f ice r r epor t of 20 M a y 1988 Colonel L a r r i e r e said 
tha t he bel ieved L i e u t e n a n t C. 's la tes t s t a t e m e n t on the c i r c u m s t a n c e s of 
the poache r ' s d e a t h . H e also set out the facts descr ibed above (see 
p a r a g r a p h s 2-6), concluded t h a t the app l ican t was "wholly" responsib le 
a n d asked for d isc ipl inary pena l t i e s to be imposed on h im ( r e p l a c e m e n t as 
h e a d of his uni t and a r e p r i m a n d by the Min i s t e r of Defence) a n d on 
L i e u t e n a n t C. (forty days ' c o n f i n e m e n t ) . T h e r epo r t s t a t e d , inter alia: 
"... from the evidence ob t a ined in the course of this inqui ry it m a y be 
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conc luded t h a t C a p t a i n Serves ... was wholly respons ib le . H e ac ted outs ide 
t he scope of his du t i e s , b r e a c h e d ins t ruc t ions a n d issued o rde r s conflict ing 
with those he h a d received conce rn ing the use of w e a p o n s and a m m u n i t i o n . 
... As a n officer in c o m m a n d of a Fore ign Legion un i t , he knew t h a t in giving 
such o rde r s he would be blindly obeyed. Moreover , a l t h o u g h he was aware of 
t he even t s , he did not repor t t h e m and sough t to conceal t he facts, o r d e r i n g 
his m e n to r e m a i n comple te ly s i lent ." 

9. T h e soldiers involved in t he case were s en t back to F r a n c e on 21 May 
1988. T h e app l i can t , L i e u t e n a n t C , Staff S e r g e a n t B. and Corpo ra l J . were 
held a t For t N o g e n t in t h e département of V a l - d e - M a r n e . T o g e t h e r wi th t he 
o t h e r two h e a d s of p la toon in t he uni t , they were ques t i oned on 22, 23 and 
24 May 1988 by G e n e r a l G u i g n o n , t he c o m m a n d i n g officer of the 1 l t h 
P a r a c h u t e Division and the 44 th T e r r i t o r i a l A r m y Division. In his 
commanding-of f ice r r epor t of 25 May 1988 to t he A r m y Chie f of Staff he 
m e n t i o n e d a r u m o u r t h a t the poache r h a d been "finished o f f by 
Corpo ra l D. a n d conc luded t h a t L i e u t e n a n t C. a n d the appl icant bore the 
responsibi l i ty , which was "weigh ty" in t he l a t t e r ' s case . T h e r epo r t s t a t ed 
t h a t "in send ing his c o m p a n y off on th is s tupid ' p o a c h e r - h u n t i n g ' 
expedi t ion [ the appl ican t had t a k e n ] the e n o r m o u s risk of a ' b lunde r ' of 
[ tha t ] k i n d " a n d t h a t by " s u b s e q u e n t l y d i s t o r t i n g the t r u t h a n d o r d e r i n g 
his en t i r e uni t to k e e p qu ie t or to tell lies he [had] m a d e m a t t e r s 
cons iderably worse for h imse l f ' , a d d i n g t h a t " the cour t s will es tab l i sh the 
precise d e g r e e of his gui l t ; as far as his c o m m a n d i n g officers a re 
conce rned , he does not dese rve any leniency". 

O n 30 May 1988 G e n e r a l G u i g n o n q u e s t i o n e d the app l i can t , Staff 
S e r g e a n t В., C o r p o r a l J . and L i e u t e n a n t C. aga in . L i e u t e n a n t C. 
a d m i t t e d t h a t C o r p o r a l D. h a d , on his o rde r s , shot t h e in jured m a n in 
o r d e r to " p u t an end to t he suffering of a dying m a n " . Th i s was la te r 
conf i rmed by the corpora l . A commanding-of f ice r repor t of 1 J u n e gives 
an account of this and concludes : " T h e facts which I have r e p o r t e d seem 
to me to be credible at this s t age . In any event , it would a p p e a r difficult for 
m e to p u r s u e my inves t iga t ions now t h a t most of the p ro t agon i s t s a re 
be ing dea l t wi th by the cou r t s . K e e p i n g de l ibe ra te ly wi th in the strict 
confines of the commanding-of f ice r inquiry , I confirm tha t the 
responsibi l i ty lies mainly , as I have a l r eady s t a t e d , wi th t he two officers 
in ques t i on . " 

C. The preliminary inquiry 

10. O n 18 M a y 1988 Colonel L a r r i e r e had in formed the c o m m a n d a n t 
of t he Bangu i mi l i t a ry police of t he facts of t he case . T h e c o m m a n d a n t had 
o p e n e d a p r e l i m i n a r y inqu i ry and on 18 and 20 May 1988 sent messages to 
t he p rosecu to r at t h e Pa r i s Mi l i t a ry C o u r t , r e a d i n g as follows: 
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" F i r s t : i n v e s t i g a t i o n b e i n g c a r r i e d o u t by c o m m a n d i n g off icer of B a n g u i m i l i t a r y 

pol ice d e t a c h m e n t ( O A R ) a s s i s t e d by B a n g u i a n d B o u a r m i l i t a r y po l ice p e r s o n n e l ! ; ] 

p e n d i n g p r o c e e d i n g s d o no t r e q u i r e s o l d i e r s in q u e s t i o n t o be d e t a i n e d h e r e in v iew of 

l ine t a k e n by H e a d of S t a t e of C e n t r a l Af r i can R e p u b l i c . 

S e c o n d : all p e r s o n n e l i n v o k e d will h a v e m a d e s t a t e m e n t s b e f o r e r e t u r n i n g to F r a n c e . 

T h i r d : p e r s o n n e l c o n c e r n e d will d e p a r t for B a s t i a w i t h t h e i r u n i t on S a t u r d a y 21 M a y 

1 9 8 8 . . . " 

a n d 
" F u r t h e r to t e l e p h o n e call t o d a y 20 M a y 19HH, n a m e s of s o l d i e r s i m p l i c a t e d in t h e c a s e 

a r c 

(1) S e r v e s , P a u l , C a p t a i n . 

(2) [ C ] , L i e u t e n a n t . 

(3) [ B . ] , S t a f f S e r g e a n t . 

(4) [ J . ] , C o r p o r a l . 

U n a b l e at p r e s e n t t o give you d e t a i l e d a c c o u n t of fac t s . I n f o r m a t i o n c u r r e n t l y b e i n g 

s o u g h t . 

P l e a s e a s k CEMA [ A r m y C h i e f o f S ta f f ] t o m a k e a r r a n g e m e n t s w i t h EFAO B a n g u i for 

s o l d i e r s in q u e s t i o n t o be c o n v e y e d t o P a r i s . R e q u e s t m e s s a g e c o n f i r m i n g i n s t r u c t i o n s 

you g a v e by t e l e p h o n e a n d poss ib ly a l so f resh o r d e r s - e v e n a t o n c e o r a l l y . " 

11. O n 21 May 1988 the c o m m a n d a n t of the mi l i t a ry police 
in te rv iewed Colonel L a r r i e r e , who had given h im a copy of his r epor t of 
20 May. A n official r epor t of 21 May, to which the colonel 's r epo r t and 
the record of his in terv iew were a n n e x e d , b rough t the inves t iga t ion to an 
end. 

D. The prosecution 

/. The judicial investigation 

(a) The first investigation 

12. O n an app l ica t ion of 20 M a y 1988 by the p rosecu to r a t t he Par i s 
Mi l i ta ry C o u r t an inves t iga t ion was b e g u n in respec t of the app l ican t , 
L i e u t e n a n t O , Staff Se rgean t B. a n d C o r p o r a l J . 

O n 24 M a y 1988 the app l i can t was c h a r g e d wi th m a n s l a u g h t e r , and on 
23 J u n e 1988 a m u r d e r c h a r g e was s u b s t i t u t e d . H e was d e t a i n e d pending-
t r ia l from 24 M a y to 21 Ju ly 1988. 

L i e u t e n a n t C . a n d Corpo ra l D. were also c h a r g e d wi th m u r d e r , a n d 
t h r e e o t h e r l eg ionna i res , from the company ' s second p la toon , were 
cha rged wi th a id ing a n d a b e t t i n g m u r d e r ; C o r p o r a l J . was c h a r g e d wi th 
m a n s l a u g h t e r a n d Staff S e r g e a n t B. wi th w o u n d i n g wi th i n t en t or wilful 
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violence or assau l t , en ta i l ing or not unf i tness for work for not m o r e t h a n 

eight days and c o m m i t t e d wi th a weapon . 

13. O n 9 O c t o b e r 1989, on an appl ica t ion by the p rosecu to r , t he First 

I n d i c t m e n t Division of t he Par i s C o u r t of Appea l , exerc is ing ju r i sd ic t ion 

as the body superv is ing mi l i t a ry jud ic ia l inves t iga t ions , gave t he following 

j u d g m e n t : 

T h e body s u p e r v i s i n g t h e jud ic ia l i n v e s t i g a t i o n 

N o t e s t h a t t h e i n v e s t i g a t i o n w a s c o m m e n c e d on a n a p p l i c a t i o n of 20 Ma}- 1988 m a d e 

w i t h o u t t h e o p i n i o n of t h e M i n i s t e r of D e f e n c e o r of t h e a u t h o r i t y r e f e r r e d t o in A r t i c l e 4 

of t h e C o d e of M i l i t a r y C r i m i n a l P r o c e d u r e h a v i n g first b e e n o b t a i n e d a s r e q u i r e d by-

A r t i c l e 97 of t h a t C o d e . 

H o l d s t h a i th is i r r e g u l a r i t y , s e e i n g t h a t t h e o f f e n d e r s w e r e not c a u g h t in t h e a c t , h a d 

t h e effect of i n f r i n g i n g t h e r i g h t s of t h o s e a g a i n s t w h o m p r o c e e d i n g s h a v e b e e n b r o u g h t , 

a n d t h a t a t t h e s a m e t i m e t h e y w e r e a l s o no t a f fo rded a fair h e a r i n g a s s o m e of t h e 

e v i d e n c e f rom t h e p r e l i m i n a r y i n q u i r y h a d no t b e e n p l a c e d in t h e file. 

C o n s e q u e n t l y d e c l a r e s void t h e a p p l i c a t i o n of 20 M a y 1988 for a j u d i c i a l i n v e s t i g a t i o n 

a n d t h e s t e p s s u b s e q u e n t l y t a k e n in t h e p r o c e e d i n g s . 

D e c l a r e s t h a t t h e p r e l i m i n a r y i n q u i r y a n d t h e m e s s a g e s of [18] a n d 20 M a y 1988 

r e m a i n e f fec t ive . 

(b) The second investigation 

14. In response to a r e q u e s t from the p r o s e c u t o r on 21 O c t o b e r 1989, 

t he Min i s t e r of Defence issued a n opinion on 10 N o v e m b e r 1989 in which 

he s t a t e d t h a t t he facts a p p e a r e d to cons t i t u t e a se r ious c r ime (crime) and 

t h a t c r imina l p roceed ings should be b r o u g h t . 

15. O n an appl ica t ion of 13 M a r c h 1990 by the p rosecu to r (which 

re fe r red to t he official r epo r t of 21 May 1988, t he m e s s a g e s of 18 and 

20 May 1988, G e n e r a l G u i g n o n ' s commanding-of f ice r r epo r t s of 25 May 

a n d 1 J u n e 1988 and the Min i s t e r of Defence ' s op in ion) , a judic ia l 

inves t iga t ion , for m u r d e r , was b e g u n in respec t of L i e u t e n a n t C. and 

C o r p o r a l D. only. T h e y were c h a r g e d on 19 Apri l 1990. 

16. In connec t ion wi th t h a t inves t iga t ion , t he mi l i t a ry inves t iga t ing 

j u d g e took evidence from Colonel L a r r i è r e , L i e u t e n a n t - C o l o n e l C h a m p y 

a n d Staff S e r g e a n t B., a m o n g o t h e r s . 

T h e app l i can t was likewise s u m m o n e d to a p p e a r as a wi tness , on 12, 19 

and 26 S e p t e m b e r 1990; on each occasion he a t t e n d e d but refused to t ake 

t h e o a t h and give evidence . O n the s a m e d a t e s t he inves t iga t ing j u d g e 

consequen t ly o r d e r e d h im to pay fines of 500 F r e n c h francs (FRF) , 

F R F 2,000 a n d F R F 4,000 respect ively. T h e app l i can t a p p e a l e d aga ins t 
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those o rde r s to the First I n d i c t m e n t Division of the Par i s C o u r t of Appea l . 
His m a i n a r g u m e n t was t h a t as , in its j u d g m e n t of 9 O c t o b e r 1989, t he 
Division had express ly dec la red t h a t t he p r e l i m i n a r y inqui ry a n d t h e 
m e s s a g e s of 18 and 20 May 1988 on which his 1988 c h a r g e h a d been 
based r e m a i n e d effective, t h e r e was i n c r i m i n a t i n g evidence aga ins t h im 
such as enab led him to be c h a r g e d , so t h a t he could not be e x a m i n e d as a 
wi tness w i thou t his defence r igh ts be ing infr inged a n d a b reach of Art ic le 6 
of t he Conven t i on and Art ic le 105 of t he Code of C r i m i n a l P r o c e d u r e 
be ing c o m m i t t e d . T h e I n d i c t m e n t Division uphe ld t he i m p u g n e d o rde r s 
in a j u d g m e n t of 29 O c t o b e r 1990. In a j u d g m e n t of 23 O c t o b e r 1991 the 
C o u r t of C a s s a t i o n d i smissed an appea l on po in t s of law by the app l i can t . 

17. O n 6 May 1992 the app l ican t was aga in c h a r g e d with m u r d e r , a n d 
on 28 F e b r u a r y 1994 the Firs t I n d i c t m e n t Division of the Par i s C o u r t of 
Appea l indic ted Corpo ra l D . for m u r d e r , a n d L i e u t e n a n t C. a n d the 
appl icant for a id ing and a b e t t i n g m u r d e r . 

2. The Paris Military Court's judgment 

18. T h e h e a r i n g in the Par i s Mi l i ta ry C o u r t was he ld on 10 a n d 11 May 
1994. O n 11 May 1994, having h e a r d evidence from a la rge n u m b e r of 
wi tnesses , inc lud ing Colone l L a r r i e r e a n d G e n e r a l G u i g n o n , t he cour t 
convicted all t h r e e d e f e n d a n t s ; Corpora l D. was s en t enced to one yea r ' s 
i m p r i s o n m e n t , s u s p e n d e d , L i e u t e n a n t C. to t h r e e yea r s ' i m p r i s o n m e n t , 
wi th one year su spended , and the app l i can t to four yea r s ' i m p r i s o n m e n t , 
wi th one year s u s p e n d e d . 

3. The Court of Cassation's judgment 

19. T h e appl ican t and L i e u t e n a n t C. a p p e a l e d on poin ts of law aga ins t 
t he j u d g m e n t s of 28 F e b r u a r y 1994 a n d 11 M a y 1994. 

In a s u m m a r y s t a t e m e n t of his g r o u n d s of appea l of 25 M a y 1994 the 
app l ican t rel ied in p a r t i c u l a r on Art ic le 6 of t he C o n v e n t i o n , a l leging tha t 
his defence r igh ts had been infr inged by the addi t ion of G e n e r a l 
G u i g n o n ' s r e p o r t s to t he case file, and t h a t t he p roceed ings as a whole 
had not been fair. 

O n 29 Apr i l 1997 the C o u r t of C a s s a t i o n del ivered the following 
j u d g m e n t , in which it d i smissed the appea l : 

"... In d i s m i s s i n g t h e o b j e c t i o n t h a t t h e p r o s e c u t o r ' s a p p l i c a t i o n of 13 M a r c h 1990 for 

a j u d i c i a l i n v e s t i g a t i o n w a s void b e c a u s e it r e f e r r e d to two i n q u i r y r e p o r t s b a s e d on 

s t a t e m e n t s o b t a i n e d , in b r e a c h of t h e r u l e s of c r i m i n a l p r o c e d u r e a n d t h e r i g h t s of t h e 

d e f e n c e , f rom p e r s o n s a g a i n s t w h o m p r o c e e d i n g s h a d b e e n b r o u g h t , t h e C o u r t of A p p e a l 

s t a t e d t h a t ' t h e fact t h a t t h e r e p o r t of t h e c o m m a n d i n g - o f f i c e r i n q u i r y c a r r i e d ou t in 

c o n n e c t i o n w i t h s e p a r a t e a d m i n i s t r a t i v e p r o c e e d i n g s w a s a d d e d t o t h e c a s e file so t h a t 

t h e p a r t i e s c o u l d p r e s e n t a r g u m e n t on it c a n n o t i n v a l i d a t e t h e j u d i c i a l p r o c e e d i n g s , 

w h i c h a l o n e a r e g o v e r n e d by the M i l i t a r y C r i m i n a l C o d e a n d t h e C o d e of C r i m i n a l 
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P r o c e d u r e ' a n d t h a t ' t h e a p p l i c a t i o n , w h i c h w a s p a r t l y b a s e d on t h e c o m m a n d i n g - o f f i c e r 
i n q u i r y , c a n n o t be d e c l a r e d vo id ' . 

I n s o h o l d i n g , t h e body s u p e r v i s i n g t h e jud ic ia l i n v e s t i g a t i o n d id no t i n f r inge t h e 

p r o v i s i o n s r e l i ed on in t h e g r o u n d of a p p e a l [ i n c l u d i n g A r t i c l e 6 § 1 of t h e C o n v e n t i o n ] , 

It follows t h a t t h e g r o u n d of a p p e a l c a n n o t be a c c e p t e d . ... 

I n d i s m i s s i n g t h e a p p l i c a t i o n for t h e p r o c e e d i n g s t o be d e c l a r e d void on t h e g r o u n d s 

t h a t t h e i n v e s t i g a t i n g j u d g e s h o u l d no t h a v e s u m m o n e d t h e a p p e l l a n t to a p p e a r be fo re 

h i m as a w i t n e s s o r h a v e e x a m i n e d C o r p o r a l [J.] o r S t a f f S e r g e a n t [B.] in t h a t c a p a c i t y 

s ince t h e y h a d all b e e n i m p l i c a t e d by t h e c o m m a n d i n g - o f f i c e r i n q u i r y , a n d t h a t c e r t a i n 

s t a t e m e n t s set o u t in t h e o r d e r t r a n s f e r r i n g t h e c a s e for s u b m i s s i o n t o t h e I n d i c t m e n t 

D iv i s i on of t h e C o u r t of A p p e a l , c o n c e r n i n g t h e l e n g t h of t i m e t h e a c c u s e d h a d e a c h 

s p e n t in d e t e n t i o n , w e r e i n c o r r e c t a n d h a d b e e n t a k e n f rom d o c u m e n t s p e r t a i n i n g to 

t h e p r o c e e d i n g s t h a t h a d b e e n d e c l a r e d void , t h e j u d g e s b e l o w n o t e d in t h e first p l ace 

t h a t w h e n P a u l S e r v e s w a s s u m m o n e d b e f o r e t h e i n v e s t i g a t i n g j u d g e , t h e i n v e s t i g a t i o n 

h a d not ye t e s t a b l i s h e d his p r e c i s e ro l e , a n d t h a t it w a s not u n t i l M a y 1992 t h a t , in t h e 

l igh t of t h e e v i d e n c e t a k e n f rom a l a r g e n u m b e r of w i t n e s s e s a n d [ L i e u t e n a n t C. ' s ] 

s t a t e m e n t s i n c r i m i n a t i n g P a u l S e r v e s , t h e i n v e s t i g a t i n g j u d g e c o n s i d e r e d t h a t t h e r e 

w a s s u b s t a n t i a l , c o n s i s t e n t e v i d e n c e of his gu i l t s u c h a s to j u s t i f y c h a r g i n g h i m . 

T h e y a d d e d t h a t t h e e x a m i n a t i o n of C o r p o r a l [].] a n d Staff S e r g e a n t [B.[ a s w i t n e s s e s 

cou ld not h a v e i n v a l i d a t e d t h e p r o c e e d i n g s s ince no c h a r g e s h a d b e e n b r o u g h t a g a i n s t 

e i t h e r s o l d i e r . 

Las t l y , t h e y found (ha t t h e s t a t e m e n t s set o u t in t h e i n v e s t i g a t i n g j u d g e ' s o r d e r 

c o n c e r n i n g P a u l S e r v e s ' d e t e n t i o n p e n d i n g t r i a l h a d no t b e e n b a s e d on i n f o r m a t i o n 

t a k e n f rom t h e d o c u m e n t s t h a t h a d b e e n d e c l a r e d void b u t h a d b e e n t a k e n f rom t h e 

j u d g m e n t d e c l a r i n g void t h e first a p p l i c a t i o n for a j u d i c i a l i n v e s t i g a t i o n , a n d t h a t S e r v e s 

cou ld not re ly on i n a c c u r a c i e s c o n c e r n i n g t h e s i t u a t i o n of t h e o t h e r p e r s o n s c h a r g e d . 

G i v e n t h e n a t u r e of t h e s t a t e m e n t s , t h e body s u p e r v i s i n g t h e j u d i c i a l i n v e s t i g a t i o n 

j u s t i f i e d i ts d e c i s i o n w i t h o u t i n f r i n g i n g t h e p r o v i s i o n s r e l i ed on in t h e g r o u n d of a p p e a l , 

w h i c h m u s t t h e r e f o r e be d i s m i s s e d . ..." 

4. The applicant !y loss of rank and dismissal from the service 

20. O n 16 J u n e 1997 the Di rec to r of A r m y Service Pe r sonne l issued a 
"not ice of loss of r ank" , which read : 

"In a j u d g m e n t d e l i v e r e d on 11 M a y 1994 t h e ... M i l i t a r y C o u r t c o n v i c t e d M a j o r Pau l 
S e r v e s c u r r e n t l y s t a t i o n e d a t t h e M a r s e i l l e s M i l i t a r y I n s t r u c t i o n a n d T r a i n i n g 
C e n t r e , a n d s e n t e n c e d h i m to four y e a r s ' i m p r i s o n m e n t , w i t h o n e y e a r s u s p e n d e d , for 
a i d i n g a n d a b e t t i n g m u r d e r ... 

An a p p e a l on p o i n t s of l aw ... w a s d i s m i s s e d ... in a j u d g m e n t of 29 A p r i l 1997. 

T h e j u d g m e n t d e l i v e r e d on 11 M a y 1 9 9 4 . . . is final w i t h effect f rom 29 A p r i l 1997. 

N o t i c e is h e r e b y g iven of t h e fo l lowing: 

1. T h e c o n v i c t i o n s h a l l a u t o m a t i c a l l y e n t a i l loss of r a n k , p u r s u a n t t o A r t i c l e 389 of 

t h e M i l i t a r y C r i m i n a l C o d e , a n d d i s m i s s a l f rom t h e s e r v i c e , p u r s u a n t t o s e c t i o n 79 of t h e 

A r m e d F o r c e s ( G e n e r a l R e g u l a t i o n s ) Ac t a s a m e n d e d ( L a w n o . 72 -662 of 13 J u l y 1972). 
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L o s s of r a n k a n d d i s m i s s a l f rom a c t i v e m i l i t a r y s e r v i c e sha l l t a k e effect on 29 A p r i l 

1997, t h e d a t e o n w h i c h t h e j u d g m e n t b e c a m e f inal . 

2. M r S e r v e s s h a l l r e t a i n t h e r i g h t to c l a i m his p e n s i o n e n t i t l e m e n t s in a c c o r d a n c e 

w i t h t h e c o n d i t i o n s se t o u t in t h e Civil a n d M i l i t a r y P e n s i o n s C o d e , in p a r t i c u l a r 

A r t i c l e L. 2 5 . ..." 

C O M P L A I N T S 

2 1 . T h e app l ican t said t h a t he had been ques t i oned by G e n e r a l 
G u i g n o n on 22 a n d 23 May 1988 a l t h o u g h he had b e e n re fe r red to by 
n a m e in t he app l ica t ion of 20 May for a jud ic ia l inves t iga t ion a n d had not 
yet a p p e a r e d before the inves t iga t ing j u d g e . T h e fact t ha t t he 
commanding-of f ice r r epo r t s of 25 May and 1 J u n e , d r a w n up following 
those in terviews, h a d been used in c r imina l p roceed ings aga ins t h im 
( they had , he said, served as a basis for t he fresh p rosecu t ion after the 
first app l ica t ion for a jud ic ia l inves t iga t ion h a d been dec la red void) 
a m o u n t e d to a b r e a c h of his r ight to be "b rough t p r o m p t l y before a 
j u d g e " - a r ight which p rec luded any q u e s t i o n i n g in t he m e a n t i m e , 
pa r t i cu la r ly by an a d m i n i s t r a t i v e a u t h o r i t y u n d e r no obl igat ion to 
observe clue process . H e al leged t h a t t h e r e had been a viola t ion of 
Art ic le 5 § 3 of t he Conven t ion on t h a t account . 

H e also a s s e r t e d , w i thou t going into de ta i l , t h a t the p rosecu to r ' s use of 
t he commanding-of f ice r r epo r t s of 25 May a n d 1 J u n e , which he said 
con ta ined s t a t e m e n t s he had m a d e forty-eight hours before be ing 
c h a r g e d and t hus before he had been notified of t he cha rges , a m o u n t e d 
to a b r e a c h of Art ic le 6 § 3 (a) of t he Conven t i on . 

H e fu r the r s u b m i t t e d t h a t he had not been ass i s ted by a lawyer w h e n 
q u e s t i o n e d by G e n e r a l G u i g n o n on 22, 23 and 30 May 1988, a r g u i n g from 
tha t t h a t t he use of the commanding-of f ice r r epo r t s of 25 May and 1 J u n e 
in t he c r imina l p roceed ings aga ins t h im had b r e a c h e d Art ic le 6 § 3 (c) of 
t he Conven t i on . 

In add i t ion , he c o n t e n d e d t h a t the c r imina l p roceed ings aga ins t h im 
had not been fair as r e q u i r e d by Ar t ic le 6 § 1 of t he Conven t ion . 

H e also compla ined t h a t it followed from Art ic le 164 of t he Mil i ta ry 
C r i m i n a l Code t h a t , unl ike decisions of o rd ina ry i n d i c t m e n t divisions, 
decisions of t he body superv i s ing mi l i t a ry jud ic ia l inves t iga t ions could not 
be a p p e a l e d aga ins t on poin ts of law since the i r lawfulness could only be 
reviewed in an appea l on t he m e r i t s . In his submiss ion , such t r e a t m e n t 
a m o u n t e d to d i sc r imina t ion aga ins t m e m b e r s of the a r m e d forces 
p ro secu t ed u n d e r the Code and c o n t r a v e n e d Art ic le 6 § 1 of t he 
Conven t i on t a k e n t o g e t h e r wi th Ar t ic le 14. 

H e a d d e d t h a t , p u r s u a n t to Art ic le 389 of t he Mil i ta ry C r i m i n a l C o d e , 
his convict ion for a se r ious c r ime (crime) had a u t o m a t i c a l l y en ta i l ed his 
be ing s t r ipped of his r ank , w h e r e a s Art ic le 132-17 of the C r i m i n a l C o d e , 
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which had come in to force on 1 M a r c h 1994 (before t he Mi l i t a ry C o u r t ' s 
j u d g m e n t ) , provided tha t no pena l ty could be enforced unless it had been 
express ly imposed by the cour t concerned . T h e r e had consequen t ly been a 
b r e a c h of Ar t ic le 7 of the Conven t ion , since t h a t provision laid down the 
pr inciple of enforc ing the newer , " l i gh t e r " pena l ty immed ia t e ly . 

Last ly, he m a i n t a i n e d t h a t t he pena l t y of a u t o m a t i c loss of r ank , since it 
appl ied specifically to m e m b e r s of t he a r m e d forces, also a m o u n t e d to a 
b r e a c h of Ar t ic les 7 and 14 t a k e n t o g e t h e r . 

T H E L A W 

A. Article 5 § 3 of the Convention 

22. T h e appl ican t said t h a t he had been q u e s t i o n e d by G e n e r a l 
G u i g n o n on 22 a n d 23 May 1988 a l t h o u g h he had b e e n re fe r red to by 
n a m e in t he app l ica t ion of 20 May for a jud ic ia l inves t iga t ion a n d had not 
yet a p p e a r e d before the inves t iga t ing j u d g e . T h e fact t h a t t he 
commanding-of f ice r r e p o r t s of 25 May a n d 1 J u n e , d r a w n up following 
those in terviews, h a d b e e n used in c r imina l p roceed ings aga ins t h im 
( they had , he said, served as a basis for t he fresh p rosecu t ion af ter t h e 
first app l ica t ion for a judic ia l inves t iga t ion had been dec l a r ed void) 
a m o u n t e d to a b r e a c h of his r ight t o be " b r o u g h t p r o m p t l y before a 
j u d g e " - a r ight which p rec luded any q u e s t i o n i n g in the m e a n t i m e , 
pa r t i cu la r ly by a n a d m i n i s t r a t i v e a u t h o r i t y u n d e r no obl iga t ion to 
observe d u e process . H e a l leged t h a t t h e r e had accordingly been a 
viola t ion of Art ic le 5 § 3 of t he Conven t ion , which provides : 

" E v e r y o n e a r r e s t e d o r d e t a i n e d in a c c o r d a n c e w i t h t h e p r o v i s i o n s of p a r a g r a p h I (c) 

of t h i s A r t i c l e sha l l be b r o u g h t p r o m p t l y b e f o r e a j u d g e o r o t h e r off icer a u t h o r i s e d bv l a w 

t o e x e r c i s e jud ic ia l p o w e r a n d sha l l be e n t i t l e d to t r i a l w i t h i n a r e a s o n a b l e t i m e or t o 

r e l e a s e p e n d i n g t r i a l . R e l e a s e m a y be c o n d i t i o n e d by g u a r a n t e e s to a p p e a r for t r i a l . " 

T h e C o u r t no tes t h a t t h e app l i can t failed to s u b m i t to t h e C o u r t of 
C a s s a t i o n any g r o u n d of appea l to the effect t h a t his r ight to be "b rough t 
p r o m p t l y before a j u d g e " had been infr inged. It follows tha t he has not 
e x h a u s t e d d o m e s t i c r e m e d i e s in respec t of t h a t compla in t a n d t h a t th is 
par t of t he app l ica t ion m u s t be re jec ted , p u r s u a n t to Art ic le 35 §§ 1 and 4 
of the Conven t ion . 

B. Article 6 §§ 1 and 3 of the Convention 

23 . T h e app l ican t also a r g u e d , w i thou t giving any fu r the r de ta i l s , t ha t 
the p rosecu to r ' s use of t he commanding-of f ice r r epo r t s of 25 M a y a n d 
1 J u n e , which he said con t a ined s t a t e m e n t s he had m a d e forty-eight 
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hours before be ing cha rged and t hus before he had been notified of the 
cha rges , a m o u n t e d to a b r e a c h of Art ic le 6 § 3 (a) of t he C o n v e n t i o n , 
which provides : 

"Everyone c h a r g e d w i t h a c r i m i n a l o f fence h a s t h e fo l lowing m i n i m u m r i g h t s : 

(a) t o be i n f o r m e d p r o m p t l y , ... in d e t a i l , of t h e n a t u r e a n d c a u s e of t h e a c c u s a t i o n 
a g a i n s t h i m ; " 

H e fu r the r s u b m i t t e d tha t he had not been ass i s ted by a lawyer w h e n 
ques t i oned by G e n e r a l Guignon on 22, 23 and 30 May 1988, a r g u i n g from 
tha t t h a t t he use of t he commanding-of f ice r r epo r t s of 25 May a n d 1 June 
in the c r i m i n a l p roceed ings aga ins t h im had b r e a c h e d Art ic le 6 § 3 (c) of 
the Conven t ion , which provides : 

" E v e r y o n e c h a r g e d n i l li .1 c r i m i n a l of fence l ias t h e fo l lowing m i n i m u m r i g h t s : 

(c) lo d e f e n d h imse l f in p e r s o n o r t h r o u g h lega l a s s i s t a n c e of h i s own c h o o s i n g ..." 

In add i t ion , he c o n t e n d e d t h a t t he c r imina l p roceed ings aga ins t h im 
had not b e e n fair, and to t h a t end rel ied on Art ic le 6 § 1 of t he 
Conven t ion , which provides: 

" In t h e d e t e r m i n a t i o n of . . . a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d to a 
la i r a n d pub l i c h e a r i n g w i t h i n a r e a s o n a b l e t i m e by a n i n d e p e n d e n t a n d i m p a r t i a l 
t r i b u n a l e s t a b l i s h e d by law. ..." 

In t h a t connec t ion , he compla ined , firstly, t h a t he had been s u m m o n e d 
to a p p e a r as a wi tness before t he inves t iga t ing judge on 12, 19 and 
26 S e p t e m b e r 1990, a l t h o u g h t h e r e was s u b s t a n t i a l , cons i s t en t evidence 
of his gui l t , since t he p r e l i m i n a r y inqui ry and the messages of 18 and 
20 May 1998 had not been affected by the j u d g m e n t de l ivered by the 
First I n d i c t m e n t Division of the Par i s C o u r t of Appea l on 9 O c t o b e r 1989 
in which the app l ica t ion of 20 May 1988 for a jud ic ia l inves t iga t ion a n d the 
s teps s u b s e q u e n t l y t a k e n in the p roceed ings had been dec la red void. In his 
submiss ion , t h a t a m o u n t e d to an in f r ingemen t of his r igh t , as a pe r son 
"cha rged wi th a c r imina l offence", to r e m a i n s i lent . Secondly, the 
a n n e x i n g of t he commanding-of f i ce r r epo r t s of 25 May and 1 J u n e to the 
appl ica t ion of 13 M a r c h 1990 for a j ud i c i a l inves t iga t ion h a d r e p r e s e n t e d 
an unlawful m e a n s of " c i r c u m v e n t i n g " t he decis ion dec l a r ing void the 
appl ica t ion of 20 M a y 1988. Thi rd ly , G e n e r a l G u i g n o n had c o n t r a v e n e d 
the ru les of c r i m i n a l p r o c e d u r e w h e n c o n d u c t i n g his commanding-of f ice r 
inquiry , in p a r t i c u l a r by q u e s t i o n i n g the app l ican t on 22 a n d 23 May, w h e n 
the l a t t e r had not yet been cha rged (and had c o n s e q u e n t l y not been 
in fo rmed in de ta i l of t he n a t u r e a n d cause of t h e accusa t ion aga ins t 
h i m ) , a n d on 30 May (af ter he had been c h a r g e d ) , w h e n he was not 
ass is ted by a lawyer. T h e r e p o r t s of 25 M a y a n d 1 J u n e 1988, d r a w n up 
following the inqui ry , accordingly cons t i t u t ed evidence aga ins t h im 
ob t a ined in b r e a c h of the r e q u i r e m e n t s of Art ic le 6 § 1, wi th t h e resul t 
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t ha t t he i r add i t ion to t he case file had r e n d e r e d the t r ia l unfair . Four th ly , 
in its j u d g m e n t of 28 F e b r u a r y 1994 the I n d i c t m e n t Division had 
c o m m i t t e d h im for t r ia l a t t h e Mi l i t a ry C o u r t on a c h a r g e not of 
m a n s l a u g h t e r but of a id ing and a b e t t i n g m u r d e r , t h e r e b y accus ing h im 
of complici ty in a p r e m e d i t a t e d act ca r ry ing a heav ie r pena l ty , even 
t h o u g h he had not been p r e s e n t a t t he scene of the c r i m e . Since tha t 
classif ication could not be a l t e r ed by the tr ial cour t , t he p roceed ings had 
been r e n d e r e d unfai r . 

24. W i t h r e g a r d to the use of t he commanding-of f ice r r e p o r t s in the 
c r imina l p roceed ings , t h e G o v e r n m e n t m a i n t a i n e d t h a t F r e n c h law 
p e r m i t t e d admin i s t r a t i ve d o c u m e n t s to be added to t he file in such 
p roceed ings , provided t h a t t he adver sa r i a l pr inciple was r e spec t ed . T h e y 
also po in ted out t ha t it was c lear from the I n d i c t m e n t Division's j u d g m e n t 
of 9 O c t o b e r 1989 tha t t he r e p o r t s in ques t i on had been a d d e d to the file a t 
the r eques t of one of t he accused wi th the a im of e n s u r i n g a fair t r ial for 
the soldiers conce rned , and tha t the val idi ty of those d o c u m e n t s had not 
been affected by t h e j u d g m e n t . 

T h e G o v e r n m e n t a d d e d t h a t the app l ican t had not b e e n u n d e r any 
legal obl iga t ion to answer ques t ions pu t to h im by his supe r io r s du r ing 
the commanding-of f ice r inquiry , and his super io r s had no statutory-
powers of coercion. F u r t h e r , t he app l i can t ' s s t a t e m e n t s to G e n e r a l 
Guignon had conce rned only his responsibi l i t ies as t he i m m e d i a t e 
super io r of the soldiers impl ica ted in the case , not his involvement in any-
c r imina l ac t s , a n d the r epo r t s in issue did not con ta in any a s s e s s m e n t of 
his c r imina l responsibi l i ty . In any event , t he add i t ion of the r epo r t s to t he 
c r imina l case file had had no significant effect on the course of t he 
p roceed ings : the fact t h a t the app l ican t had not been re fe r red to in the 
app l ica t ion of 13 M a r c h 1990 for a jud ic ia l inves t iga t ion a n d had not 
been c h a r g e d unt i l several yea r s l a t e r d e m o n s t r a t e d t h a t t he c h a r g e had 
been based not on the r epo r t s bu t on t he evidence o b t a i n e d d u r i n g the 
inves t iga t ion ; t he i nd i c tmen t of 28 F e b r u a r y 1994 h a d re fe r red to 
n u m e r o u s pieces of evidence ob t a ined d u r i n g the inves t iga t ion , but m a d e 
no m e n t i o n of t he r e p o r t s ; and the record of the p roceed ings in the 
Mi l i t a ry C o u r t gave no indica t ion t h a t any use w h a t e v e r h a d been m a d e 
of t h e r epo r t s a n d showed t h a t G e n e r a l G u i g n o n h a d b e e n e x a m i n e d as a 
wi tness , so t h a t the app l ican t had had the o p p o r t u n i t y to c ross -examine 
h im. Last ly, the Mi l i t a ry C o u r t had r eached its decis ion on the basis of 
all t h e evidence g a t h e r e d d u r i n g the inves t iga t ion and on the wi tness 
evidence on which adversa r i a l a r g u m e n t had been p r e s e n t e d at t h e 
h e a r i n g before it, t h e r e b y affording the appl icant a fair t r ia l . 

25. T h e C o u r t r e i t e r a t e s t h a t p a r a g r a p h 3 of Art ic le 6 is concerned 
wi th t h e specific app l ica t ion of t h e g e n e r a l pr inciple set for th in t h e first 
p a r a g r a p h of t h a t Art ic le (see, for e x a m p l e , the Colozza v. I taly j u d g m e n t 
of 12 F e b r u a r y 1985, Ser ies A no. 89, p . 14, § 26, and Beljanski v. France 
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( d e c ) , no. 44070/98 , 2 M a r c h 2000, u n r e p o r t e d ) : t he va r ious r igh ts l isted 
in p a r a g r a p h 3 a r e c o n s t i t u e n t e l e m e n t s , a m o n g s t o t h e r s , of the concept of 
a fair t r ial in c r imina l p roceed ings . In some cases , t he re fo re , compla in t s 
u n d e r Art ic le 6 § 3 a r e s u b s u m e d by a compla in t u n d e r Art ic le 6 § 1 
c o n c e r n i n g the fa i rness of p roceed ings . It f u r the r no tes t h a t t he fairness 
of p roceed ings m u s t be assessed in re la t ion to the p roceed ings as a whole 
(see, for e x a m p l e , mutatis mutandis, t he B a r b e r a , M e s s e g u c and J a b a r d o 
v. Spain j u d g m e n t of 6 D e c e m b e r 1988, Ser ies A no. 146, p . 3 1 , § 68; t he 
S tanford v. t he U n i t e d K i n g d o m j u d g m e n t of 23 F e b r u a r y 1994, Ser ies A 
no. 282-A, p. 10, § 24; a n d Beljanski c i ted above) . Accordingly, it cons iders 
t h a t t h e issue before it is w h e t h e r , as a whole , t he p roceed ings aga ins t t he 
app l ican t were fair as r e q u i r e d by Art ic le 6 § 1. 

T h e C o u r t observes Firstly t h a t t he app l i can t ' s a l l ega t ion t h a t t he 
inves t iga t ing cour t s infr inged his "r ight to r e m a i n s i l en t " is subs tan t i a l ly 
t he s a m e as tha t e x a m i n e d in appl ica t ion no. 20225/92, which gave rise to 
the j u d g m e n t of 20 O c t o b e r 1997 (Serves v. F rance j u d g m e n t of 20 O c t o b e r 
1997, Reports 1997-VI). C o n s e q u e n t l y , by the t e r m s of Ar t ic le 35 § 2 (b) , the 
C o u r t is u n a b l e to e x a m i n e the a l l ega t ion in the i n s t an t case . 

As r e g a r d s t he app l i can t ' s compla in t s c o n c e r n i n g the use in the 
i m p u g n e d c r imina l p roceed ings of the commanding-of f ice r r epo r t s of 
25 M a y a n d 1 J u n e , t he C o u r t r e i t e r a t e s t h a t the C o n v e n t i o n does not lay 
down rules on evidence as such , e i the r in re la t ion to admiss ibi l i ty or in 
re la t ion to a s s e s s m e n t , a n d tha t it is for the na t iona l cour t s to assess t he 
evidence t h e y have o b t a i n e d a n d t h e re levance of any ev idence t h a t a p a r t y 
wishes to have p roduced (sec, a m o n g o t h e r a u t h o r i t i e s , t he Man tovane l l i 
v. F r a n c e j u d g m e n t of 18 M a r c h 1997, Reports 1997-11, pp . 436-37, § 34, and 
Garcia Ruiz v.Spain [ G C ] , no. 30544/96, § 28, E C H R 1999-1). Neve r the l e s s , 
t he p rosecu t ion ' s use in c r imina l p roceed ings of evidence ob ta ined 
t h r o u g h m e t h o d s of coercion or oppress ion in def iance of t he will of the 
accused infr inges the l a t t e r ' s r ight not to i n c r i m i n a t e h imsel f and 
cons t i t u t e s a b reach of Ar t ic le 6 of the Conven t i on (see , a m o n g o t h e r 
a u t h o r i t i e s , the S a u n d e r s v. the U n i t e d K i n g d o m j u d g m e n t of 
17 D e c e m b e r \996, Reports 1996-VI, pp. 2064-65, §§ 68-69). 

In t he in s t an t case t h e C o u r t no t e s t h a t the r e p o r t s in ques t i on w e r e 
t he resu l t of an inqui ry conduc t ed by a h i g h - r a n k i n g a r m y officer in to the 
s a m e facts as those t h a t s u b s e q u e n t l y formed the subject of c r imina l 
p roceed ings . T h e r e p o r t s c o n t a i n e d an accoun t of t h e facts t h a t was 
based largely on the answers of t he p r o t a g o n i s t s in t he case to the i r 
supe r io r ' s ques t i ons . T h e C o u r t cons iders t h a t the app l i can t ' s submiss ion 
t h a t it was impossible for h im to refuse to answer t he q u e s t i o n s pu t to him 
is p laus ib le . A l though it is not express ly s t a t e d in t he provisions to which 
the G o v e r n m e n t r e fe r red in the i r obse rva t ions t h a t a m e m b e r of t he 
a r m e d forces is u n d e r an obl iga t ion to reply w h e n q u e s t i o n e d d u r i n g an 
inqui ry by a c o m m a n d i n g officer a n d will be p u n i s h e d if he does not , it 
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canno t be over looked tha t he is in the posi t ion of a s u b o r d i n a t e being 
in te rv iewed by his i m m e d i a t e super io r in a d isc ip l inary con tex t . In o t h e r 
words , the coercive n a t u r e of G e n e r a l G u i g n o n ' s q u e s t i o n i n g der ived from 
his h ie ra rch ica l a u t h o r i t y and the fact t h a t it took place in the context of 
d isc ip l inary p roceed ings t h a t m i g h t lead to heavy pena l t i e s . In any event , 
it is not c lear from the commanding-of f ice r r epo r t s in issue t h a t it was 
open to the appl ican t not to a n s w e r t he ques t ions pu t to h im or tha t he 
availed h imse l f of any such possibility. 

T h e C o u r t fu r the r notes tha t while t he r epo r t s do not express a view on 
the app l i can t ' s c r imina l responsibi l i ty , t hey s t a t e ca tegor ica l ly t h a t he had 
incur red "disc ip l inary" responsibi l i ty . T h e r e is the re fore l i t t le doubt that 
the i r add i t ion to the c r imina l file s t r e n g t h e n e d the case for the 
p rosecu t ion , especial ly as the i r a u t h o r ' s s t a t u s lent t h e m u n d en i ab l e 
au tho r i ty . 

T h a t is not sufficient, however , for t he C o u r t to conclude t h a t t h e r e 
has been a b r e a c h of Art ic le 6 of t he Conven t ion ; wha t m a t t e r s is the 
use to which the s t a t e m e n t s t hus ob t a ined w e r e pu t in the course of the 
c r imina l t r ia l (see t h e S a u n d e r s j u d g m e n t c i ted above, p . 2065, § 71). It 
does not a p p e a r from the j u d g m e n t de l ivered by the First I n d i c t m e n t 
Division of t he Par i s C o u r t of Appea l on 28 F e b r u a r y 1994 t h a t the 
app l i can t ' s i n d i c t m e n t was based to a n y significant e x t e n t on t he 
s t a t e m e n t s he m a d e d u r i n g the commanding-of f ice r inquiry; on the 
con t ra ry , t he j u d g m e n t s t a t e s t h a t the Division based the i nd i c tmen t 
on t he facts as e s t ab l i shed d u r i n g t h e j ud i c i a l inves t iga t ion , in 
p a r t i c u l a r by in te rv iewing a l a rge n u m b e r of wi tnesses . Nor does any of 
the evidence es tabl i sh t h a t the p rosecu t ion m a d e use of the i m p u g n e d 
commanding-of f i ce r r epo r t s d u r i n g t h e t r i a l a t t he Pa r i s Mi l i t a ry C o u r t 
n o t w i t h s t a n d i n g an object ion by the app l ican t or r e fe r red to t h e m in 
the i r add re s se s to the cour t . It is also c lear from the record of t he 
p roceed ings t h a t the cour t h e a r d evidence from a large n u m b e r of 
wi tnesses , e x a m i n e d by the p rosecu t ion a n d the defence ; so t h a t , in any 
event , t he r epo r t s were not t he only evidence before it. T h e C o u r t 
fu r the r notes t h a t G e n e r a l G u i g n o n was one of the wi tnesses a n d tha t 
the app l ican t did not al lege tha t he had been u n a b l e to c ross -examine 
h im or to s t a t e his own opinion on the con t en t and findings of his 
r epo r t s . 

Last ly, t he C o u r t c a n n o t see a n y t h i n g to affect t he fa i rness of t he 
p roceed ings in t he fact t h a t , a l t h o u g h the app l ican t had been cha rged 
wi th m u r d e r (on 6 May 1992), he was s u b s e q u e n t l y c h a r g e d (on 
28 F e b r u a r y 1994) wi th a id ing a n d a b e t t i n g m u r d e r and convicted as a n 
accompl ice . It notes in p a r t i c u l a r t h a t the appl ican t was not den ied t he 
o p p o r t u n i t y to p r e p a r e his defence in the light of t he legal classification 
of t he c h a r g e (see , mutatis mutandis, Pelissier and Sassi v. France [ G C ] , 
no. 25444/94, §§ 52 et s e q , E C H R 1999-11), since the h e a r i n g took place 



364 SERVES v. FRANCE DECISION 

on 10 and 11 May 1994, near ly two and a half m o n t h s af ter t he i n d i c t m e n t 
was issued. 

In conclusion, t he C o u r t does not find t h a t t h e r e has b e e n any b reach of 
Ar t ic le 6 of t he Conven t i on . Th i s pa r t of t he appl ica t ion is the re fore 
mani fes t ly i l l-founded and m u s t be re jec ted in accordance wi th Ar t ic le 35 
§§ 3 and 4 of t he Conven t ion . 

C. Article 6 § 1 and Article 14 of the Convention taken together 

26. T h e app l ican t also compla ined t h a t it followed from Art ic le 164 of 
t he Mi l i t a ry C r i m i n a l Code t h a t , unl ike decis ions of o rd ina ry i nd i c tmen t 
divisions, decis ions of the body superv is ing mi l i t a ry jud ic ia l inves t iga t ions 
could not be a p p e a l e d aga ins t on po in ts of law since the i r lawfulness could 
only be reviewed in an appea l on the m e r i t s . In his submiss ion , such 
t r e a t m e n t a m o u n t e d to d i sc r imina t ion aga ins t m e m b e r s of t h e a r m e d 
forces p rosecu ted u n d e r the Code and c o n t r a v e n e d Art ic le 6 § 1 t a k e n 
t o g e t h e r wi th Art ic le 14 of the Conven t ion , which provides: 

" T h e e n j o y m e n t o f t h e r i g h t s a n d f r e e d o m s se t f o r t h in [ t h e ] C o n v e n t i o n sha l l he 
s e c u r e d w i t h o u t d i s c r i m i n a t i o n o n a n y g r o u n d s u c h a s s ex , r a c e , c o l o u r , l a n g u a g e , 
r e l i g ion , po l i t i ca l or o t h e r o p i n i o n , n a t i o n a l or soc ia l o r i g i n , a s s o c i a t i o n w i t h a n a t i o n a l 
m i n o r i t y , p r o p e r t y , b i r t h o r o t h e r s t a t u s . " 

T h e C o u r t observes tha t c r imina l p roceed ings aga ins t m e m b e r s of the 
a r m e d forces a re governed by the Mi l i t a ry C r i m i n a l Code r a t h e r t h a n by 
t h e C o d e of C r i m i n a l P r o c e d u r e a n d a r e subject t o p r o c e d u r a l rules t h a t 
differ in ce r t a in respec t s from those of t he o rd ina ry law. For e x a m p l e , 
inves t iga t ions a r e supervised by special divisions of the mi l i t a ry cour t s 
(Art icles 11 et seq. of the Mi l i t a ry C r i m i n a l C o d e ) a n d not by i n d i c t m e n t 
divisions of the var ious cou r t s of a p p e a l , a n d u n d e r Art ic le 164 of t he 
Mil i ta ry C r i m i n a l ("ode, no appea l on po in t s of law lies in pr inciple 
aga ins t t he superv isory bod ies ' decis ions , unl ike those of i n d i c t m e n t 
divisions. 

T h e C o u r t neve r the le s s no tes t h a t Art ic le 164 also provides t h a t the 
lawfulness of t he superv isory bod ies ' dec is ions m a y be reviewed in an 
appea l on the m e r i t s . It follows t h a t m e m b e r s of the a r m e d forces 
aga ins t w h o m cr imina l p roceed ings a r e b r o u g h t do in fact have t he r ight 
to appea l on po in t s of law aga ins t decis ions of t he cour t superv i s ing t h e 
inves t iga t ion . C o n s e q u e n t l y , they a r e in th is respec t t r e a t e d ident ical ly in 
s u b s t a n c e to pe r sons p rosecu ted u n d e r t he o rd ina ry law. T h e s i tua t ion 
c o m p l a i n e d of by t h e app l i can t c a n n o t t he re fo re ra i se a n issue u n d e r 
Art ic le 14 of the Conven t ion . 

T h a t be ing so, th is pa r t of the app l ica t ion is mani fes t ly i l l-founded and 
m u s t be re jec ted in acco rdance wi th Ar t ic le 35 §§ 3 a n d 4 of t h e 
Conven t ion . 
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D. Article 7 of the Convention taken alone and together with 
Article 14 

27. T h e app l ican t also a l leged t h a t he had b e e n t h e vict im of a 
violat ion of Art ic le 7 of t he Conven t ion , which provides : 

"1. N o o n e sha l l be h e l d g u i l t y of a n y c r i m i n a l o f fence on a c c o u n t of a n y act o r 

o m i s s i o n w h i c h d id n o t c o n s t i t u t e a c r i m i n a l o f fence u n d e r n a t i o n a l o r i n t e r n a t i o n a l 

l aw a t t h e t i m e w h e n it w a s c o m m i t t e d . N o r sha l l a h e a v i e r p e n a l t y be i m p o s e d t h a n 

t h e o n e t h a t w a s a p p l i c a b l e a t t h e t i m e t h e c r i m i n a l o f fence w a s c o m m i t t e d . 

2. T h i s A r t i c l e sha l l not p r e j u d i c e t h e t r i a l a n d p u n i s h m e n t o f a n y p e r s o n for a n y ac t 

o r o m i s s i o n w h i c h , a t t h e t i m e w h e n it w a s c o m m i t t e d , w a s c r i m i n a l a c c o r d i n g to t h e 

g e n e r a l p r i n c i p l e s of law r e c o g n i s e d by c ivi l i sed n a t i o n s . " 

H e compla ined in this connec t ion t h a t , p u r s u a n t to Ar t ic le 389 of t he 
Mi l i t a ry C r i m i n a l C o d e , his convict ion for a ser ious c r i m e (crime) had 
a u t o m a t i c a l l y en ta i l ed his be ing s t r i pped of his r a n k , w h e r e a s Ar t ic le 132-
17 of the C r i m i n a l C o d e , which had come in to force on 1 M a r c h 1994 
(before the Mi l i t a ry C o u r t ' s j u d g m e n t ) , provided tha t no pena l ty could 
be enforced unless it had b e e n express ly imposed by the cour t conce rned . 
T h e r e h a d b e e n a b r e a c h of Art ic le 7 of t h e C o n v e n t i o n , s ince t h a t 
provision laid down the pr inciple of enforc ing the newer , " l igh te r " 
pena l t y immed ia t e ly . 

H e a d d e d tha t t he pena l t y of a u t o m a t i c loss of r ank , since it applied 
specifically to m e m b e r s of t he a r m e d forces, also a m o u n t e d to a b reach 
of Art ic les 7 and 14 of t he C o n v e n t i o n t a k e n t o g e t h e r . 

T h e C o u r t observes t h a t it is c lear from the case file t h a t t he appl icant 
has , in any event , not r e f e r r ed t he se c o m p l a i n t s to t he na t i ona l cour t s . It 
follows t h a t he has not e x h a u s t e d d o m e s t i c r e m e d i e s and t h a t this pa r t of 
t he appl ica t ion mus t be re jec ted in accordance wi th Art ic le 35 §§ 1 and 4 
of the Conven t ion . 

For these r easons , the C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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SUMMARY1 

Suicide of detainee confined to cell due to disruptive behaviour 

Article 3 

Degrading punishment - Treatment of detainees - Suicide of detainee confined to cell due to 
disruptive behaviour - Alleged negligence ofprison officers in treatment of detainee - Minimum 
level of severity 

Article 5 § 1 

Deprivation of liberty - Measures taken in prison - Disciplinary measures affecting conditions 
of detention - Confinement of detainee to cell due to disruptive behaviour 

Article 11 

Freedom of association - Prisoners - Absence of right of prisoners to mix socially at any 
particular time or place 

* 
* * 

Angela Bollan, stepdaughter of the first applicant, daughter of the second 
applicant and mother of the third applicant, was a drug addict who had spent 
several spells in rehabilitation centres. On 15 April 1996 she was remanded in 
custody on charges of theft and vandalism. The following day, she was examined 
by a doctor, who did not consider her a suicide risk. On 26 April at around 
11.10 a.m., she started kicking the door of her cell. She asked why she was not 
being allowed out of her cell and was told that she could leave her cell when 
enough staff had returned from escorting those prisoners who had money to the 
canteen. When she kicked the door again, the prison officer told her that she would 
be kept in the cell longer for doing so. The prison officer informed the Residential 
Officer, who told Ms Bollan that she would remain in her cell until she calmed 
down. The prison officer found her hanging from the window of her cell at around 
12.50 p.m. She was declared dead shortly afterwards. A fatal accident inquiry was 
held before a Sheriff, resulting in a verdict of suicide. The Sheriff did not make any 
determination as to any reasonable precautions which might have prevented the 
death or defects in the system which contributed to the death. The applicants 
commenced an action for damages, claiming that the prison officers had not had 
any right to keep Ms Bollan confined to her cell as a punishment. However, legal 
aid was refused. 

1. This summary by the Registry does not bind the Court. 
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Held 
(1) Article 3: Whether or not the confinement was intended as a punishment, it 
did not reach the minimum level of severity required by this provision, taking into 
account the short duration of the confinement, the fact that the confinement was 
in Ms Bollan's own cell and the fact that there were no indications, physical or 
mental, which rendered or should have rendered the prison staff aware that she 
was at risk of any acute or severe suffering as a result of the measure: manifestly 
ill-founded. 
(2) Article 5 § 1: Measures adopted within a prison may constitute an interference 
with the right to liberty in exceptional circumstances. Generally, however, 
disciplinary steps, imposed formally or informally, which have effects on 
conditions of detention within a prison, cannot be considered as constituting a 
deprivation of liberty. Such measures have to be regarded in normal 
circumstances as modifications of the conditions of lawful detention and 
therefore fall outside the scope of this provision. Taking into account the type, 
duration and manner of implementation of the measure, the confinement of 
Ms Bollan in her cell was a variation in the routine conditions of detention, the 
nature and degree of which did not involve a deprivation of liberty: manifestly 
ill-founded. 
(3) Article 11: This provision does not apply, within the context of prisons, to 
confer a right to mix socially with other prisoners at any particular time or 
place: incompatible ratione material. 
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T H E F A C T S 

T h e first app l i can t [Mr J a m e s Bollan] and the second appl icant 
[Mrs A n n e Bol lan] a r e U n i t e d K i n g d o m ci t izens, bo rn in 1947 and 1948 
respect ively, a n d live in A lexand r i a , Scot land. T h e th i rd appl icant 
[S tephan ie Bollan] is a U n i t e d K i n g d o m cit izen bo rn in 1994 and lives a t 
t h e s a m e a d d r e s s as the first a n d second app l i can t s . T h e first app l ican t 
was the s t ep fa the r of Ange l a Bollan, the second app l ican t was her 
m o t h e r and the th i rd appl ican t he r d a u g h t e r . 

T h e app l i can t s a r e r e p r e s e n t e d before t he C o u r t by C a i r n s Brown, 
solici tors p rac t i s ing in D u m b a r t o n , Scot land . 

A. The circumstances of the case 

T h e facts of the case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

Ange la Bollan was b o r n on 5 M a r c h 1977. She died, aged 19, on 26 April 
1996 from asphyxia af ter h a n g i n g herse l f whilst on r e m a n d at H M Prison 
C o r n t o n Vale ( " C o r n t o n Vale" ) awa i t ing s en t ence for an offence of theft . 

Ange la Bollan was a hero in addict by t he t i m e she gave b i r t h to her 
d a u g h t e r , the th i rd app l ican t , on 2 S e p t e m b e r 1994. As she was unab le to 
ca re for t he child, t he th i rd app l ican t lived wi th he r g r a n d p a r e n t s . Un t i l 
t he age of 16, she lived wi th t he first a n d second app l i can t s , af ter which 
she moved out to live wi th fr iends. She was given the t e n a n c y of a local 
a u t h o r i t y house next door to t he first a n d second app l i can t s . She kept in 
close touch wi th t h e m a n d the th i rd app l i can t . 

Ange la Bollan had a n u m b e r of convict ions for shoplif t ing and b reach of 
t he peace , a n d had passed several spells in d r u g r ehab i l i t a t i on clinics. She 
had been held on r e m a n d in C o r n t o n Vale on t h r e e occasions pr ior to her 
final r e m a n d on 15 Apri l 1996 - 9 to 24 F e b r u a r y 1995, 5 to 6 F e b r u a r y 
1996, a n d 27 F e b r u a r y to 19 M a r c h 1996. In D e c e m b e r 1995, the 
deceased wen t to a d r u g r ehab i l i t a t i on cen t r e bu t she left af ter t h r e e 
weeks before c o m p l e t i n g the p r o g r a m m e . In M a r c h 1996, she was 
r e a d m i t t e d to the c e n t r e a n d s tayed un t i l 9 Apri l 1996 w h e n she aga in 
left early. 

O n 12 Apri l 1996 Ange l a Bollan was a r r e s t e d on c h a r g e s of theft and 
vanda l i sm. O n a p p e a r a n c e at Glasgow Dis t r ic t C o u r t on 15 Apri l 1996 she 
p l eaded guil ty a n d was r e m a n d e d in cus tody for Social Enqu i ry Repor t s . 
She was due back in cour t on 3 M a y 1996 for s e n t e n c i n g . She was 
r e m a n d e d in C o r n t o n Vale in t he block used for r e m a n d pr i soners . 

O n ar r iva l in C o r n t o n Vale Ange l a Bol lan was seen by a n u r s e . She was 
seen by a doc tor on t he day af ter admiss ion and reassessed . According to 
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the P r e v e n t i o n of Suicide Policy, each p r i sone r on admiss ion is assessed as 
to the l ikelihood of be ing suicidal . Ange l a Bollan c la imed, as on previous 
admiss ions , t ha t she had t a k e n hero in and was vu lne rab le to w i t h d r a w a l 
s y m p t o m s . She was p resc r ibed the re levant med ic ine . She was not found to 
p r e s e n t any risk of suicide. 

O n 26 Apri l 1996 Ange l a Bollan was woken u p in t he n o r m a l way by a 
pr ison officer at about 7.15 a .m. She was al lowed out of he r cell for 
b reakfas t and to go to t he toilet a n d wash . Af te rwards , she was asked to 
c lean a corr idor . T h e pr ison officer a sked he r to do it aga in proper ly . She 
compl ied . She was t h e n locked in he r cell aga in . T h e mai l for t he un i t was 
d i s t r i b u t e d . T h e r e was none for Ange la Bollan. She did not go t h a t 
m o r n i n g to the medica l officer to receive he r med ica t ion , d i a z e p a m , a 
d r u g s u b s t i t u t e . 

F r o m 10 a.m., p r i soners who so wished were t a k e n u n d e r superv is ion to 
the c a n t e e n to m a k e p u r c h a s e s . Ange l a Bol lan had no m o n e y and 
r e m a i n e d in her cell as was the rou t i ne . Genera l ly , w h e n p r i sone r s were 
b r o u g h t back from t h e c a n t e e n , they w e r e p laced u n d e r supervis ion in the 
s i t t ing r o o m where they were jo ined by p r i soners b r o u g h t from the i r cells 
for the per iod i m m e d i a t e l y p r e c e d i n g lunch . 

At abou t 11.10 a .m. Ange l a Bol lan s t a r t e d kicking her cell door. P r i son 
Officer Tay lor asked w h a t was w r o n g a n d she said she w a n t e d to know why 
she could not leave he r cell. Pr ison Officer Tay lor exp la ined she would be 
able to do so w h e n t h e r e were e n o u g h staff back from c a n t e e n escort duty . 
As he walked away, she kicked the door a couple of t imes . H e r e t u r n e d a n d 
told he r she would be kept in the cell for a while longer for kicking the door 
aga in . Ange l a Bollan repl ied: " T h a t ' s fine." 

At 11.30 a .m. Pr i son Officer Tay lor m e t the Res iden t i a l Officer for 
Ange l a Bollan 's uni t and told h im abou t he r behaviour . H e was conce rned 
as th is was not like he r usua l behav iou r bu t did not cons ider it a ser ious 
s i t ua t ion . H e did not th ink t h a t it a m o u n t e d to a d isc ipl inary offence and 
did not tell he r t h a t she was be ing pun i shed . T h e Res iden t i a l Officer wen t 
u p to Ange l a Bol lan 's cell and found he r lying on her bunk . H e told he r t h a t 
she would r e m a i n in h e r cell unt i l she h a d c a l m e d down, probably un t i l the 
m i d d a y m e a l was ready. H e told he r t h a t she would not be pu t on r epo r t . 
Ange l a Bollan s h r u g g e d he r shou lde r s , s e e m e d angry and t ense but did not 
say a n y t h i n g in reply. T h e Res iden t i a l Officer r e t u r n e d to his office and was 
t h e n cal led to a n o t h e r uni t soon af ter midday . H e did not m e n t i o n Ange la 
Bollan to his superv isor or anyone else. H e over looked her . 

L a t e r , af ter 12.30 p .m. , Pr ison Officer Tay lor was serving mea l s to the 
i n m a t e s a n d not iced towards the end of lunch t h a t he had not seen Ange la 
Bol lan c o m e for lunch. H e wen t to he r cell at about 12.50 p.m. , un locked 
t h e door a n d found he r h a n g i n g from the window. T h e s u b s e q u e n t 
a t t e m p t s a t r e susc i t a t ion failed and Ange l a Bol lan was dec la red d e a d at 
abou t 1.24 p .m. 
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Ange la Bollan had not previously been involved in discipl inary inc idents 
in t he pr ison. 

In a per iod of two years t h e r e had been six suicides in C o r n t o n Va le and 
the re fo re , in J a n u a r y 1997, the P r o c u r a t o r Fiscal set u p a Fa ta l Accident 
Inqu i ry which was de layed due to a fu r the r suicide at t he pr ison. T h e 
inqui ry las ted thir ty-s ix days a n d the d e t e r m i n a t i o n by the Sheriff was 
d a t e d 18 N o v e m b e r 1997. 

T h e Sheriff found the cause of d e a t h of Ange l a Bollan to be asphyxia 
due to hang ing , a n d the verdic t was suicide. H e did not m a k e any 
d e t e r m i n a t i o n abou t t he r ea sonab le p r e c a u t i o n s w h e r e b y he r d e a t h 
migh t have been avoided, nor abou t any defects in the pr ison sys tem 
which c o n t r i b u t e d to her d e a t h . H e did, however , m a k e var ious gene ra l 
d e t e r m i n a t i o n s in respec t of t he sys tems in p lace a t the pr i son , inc luding 
proposals for improv ing p r o c e d u r e s to p reven t suicide which w e r e re levant 
to the o t h e r cases u n d e r cons ide ra t ion . 

In his d e t e r m i n a t i o n the Sheriff s t a t ed : 

" T h e w e i g h t of t h e e v i d e n c e w a s c l e a r l y t h a t [ A n g e l a B o l l a n ] w a s f o r w a r d l o o k i n g , 

e x p r e s s e d a d e s i r e t o o b t a i n a h o u s e for h e r s e l f a n d h e r ch i ld a n d g a v e no i n d i c a t i o n 

t h a t s h e h a d a n y d e s i r e o r i m p u l s e t o kill herse l f . ... 

... I t w a s ... a c c e p t e d by [ c o u n s e l for t h e a p p l i c a n t s ] t h a t c e r t a i n l y u p u n t i l t h e final 
d a y o t h e r life [ A n g e l a B o l l a n ] d id not p r e s e n t a s a l ikely p e r s o n to c o m m i t s u i c i d e ... 

L o o k i n g at t h e e v i d e n c e a s t o w h a t [ t h e d e c e a s e d ] d id it is c l e a r t h a t it d id not a m o u n t 

t o a b r e a c h of d i s c i p l i n e m e r i t i n g a r e p o r t t o t h e G o v e r n o r . If t h a t is c o r r e c t t h e n 

[ counse l for t h e a p p l i c a n t s ] w o u l d a r g u e t h a t t h e Of f i ce r s w e r e a t faul t in k e e p i n g [ t h e 

d e c e a s e d ] in h e r cel l a t a l i m e w h e n o t h e r p r i s o n e r s w e r e in f ree a s s o c i a t i o n . T h e two 

off icers d id no t c o n s i d e r t h e y w e r e o p e r a t i n g in t e r m s of t h e R u l e s ... W h a t t h e y d id say 

t h e y w e r e d o i n g w a s g iv ing h e r a ' eoo l ing-of f p e r i o d ' . . . . 

I t w a s a p r a c t i c e w h e r e b y s o m e b o d y w h o c r e a t e d a s c e n e o r a fuss w h i c h of itself d id 

no t m e r i t a G o v e r n o r ' s r e p o r t w a s left in h e r cel l o r p u t in h e r cel l for a s h o r t p e r i o d t o 

c a l m d o w n . It w a s n o t p a r t of a n y official c o d e of p r a c t i c e ... It w a s k n o w n t o t h e 

G o v e r n o r a n d A s s i s t a n t G o v e r n o r . T h e y a c c e p t e d it a s a n e c e s s a r y p a r t of t h e 

d i s c r e t i o n in e a c h O f f i c e r in c a r r y i n g o u t h is or h e r d u t i e s of c o n t r o l . 

O n o n e v iew [ t h e d e c e a s e d ] w a s not l ocked u p for o p e r a t i o n a l r e a s o n s , for e x a m p l e in 

t h e c o u r s e of a s e c u r i t y a l e r t . O n t h e o t h e r h a n d if eool ing-of f w a s u s e d as a tool by 

Of f i ce r s to que l l s i t u a t i o n s a n d c a l m p e o p l e d o w n t h e n in my v iew it w a s a val id 

e x e r c i s e of t h e G o v e r n o r ' s p o w e r s e x e r c i s e d t h r o u g h t h e P r i s o n Of f i ce r s . T h e e v i d e n c e 

f rom t h e Of f i ce r s w a s no t c l e a r . T h e y c h a n g e d f r o m a cool ing-of f p e r i o d t h r o u g h a n 

a l t e r n a t i v e to a R e p o r t to a p u n i s h m e n t . I fully a c c e p t t h a t Of f i ce r s m i g h t in (he 

c o u r s e of t h e i r d u t i e s h a v e t o p u t p r i s o n e r s in ce l l s for d i s c i p l i n a r y r e a s o n s t o k e e p 

o r d e r a n d so on . It m a y be a fine d i s t i n c t i o n b u t it is o n e w h i c h in m y v iew h a s t o be 

m a d e . I a m of t h e v i e w t h a t P r i s o n Off ice rs d o not h a v e t h e p o w e r t o m e t e ou t 

p u n i s h m e n t . T h e y d o n o t in m y m i n d h a v e t h e r i g h t t o i m p o s e p e r i o d s b e h i n d d o o r s a s 

a p u n i s h m e n t for s o m e m i n o r i n f r a c t i o n of t h e R u l e s . It is o n e t h i n g t o say to a p r i s o n e r : 

' N o w I ' m g o i n g to k e e p you in y o u r cel l for a bi t to let you c a l m d o w n . ' It is q u i t e a n o t h e r 

m a t t e r t o say : ' B e c a u s e you a r e c r e a t i n g a fuss ... I will p u n i s h you by k e e p i n g you in y o u r 
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cell for 20 m i n u t e s . ' It s e e m s t o m e t h a t t h e P r i s o n Of f i ce r d o e s not h a v e t h e p o w e r t o 

b e h a v e as in t h e s e c o n d e x a m p l e . ... 

... S o m e t i m e w a s s p e n t on c o n s i d e r i n g t h e c o n s e q u e n c e s of [ t h e d e c e a s e d ] m i s s i n g 

h e r m e d i c a t i o n in t h e m o r n i n g . T h e w e i g h t of t h e e v i d e n c e w a s t h a t it w o t d d h a v e m a d e 

l i t t l e or n o d i f f e r e n c e to h e r phys i ca l c o n d i t i o n o r h e r s t a t e of m i n d . ... 

I cannot se t o u t a n y r e a s o n a b l e p r e c a u t i o n s w h i c h m i g h t h a v e p r e v e n t e d t h e d e a t h of 
[ t h e d e c e a s e d ] ... I c a n n o t se t o u t a n y d e f e c t s in t h e s y s t e m w h i c h c o n t r i b u t e d t o h e r 

d e a t h . I d o n o t k n o w w h y [ t h e d e c e a s e d ] k i l led herse l f . ... 

I m a k e a c o m p o s i t e d e t e r m i n a t i o n in t e r m s of S e c t i o n 6 ( l ) ( c ) of t h e [ F a t a l A c c i d e n t s 

a n d S u d d e n D e a t h s I n q u i r y ( S c o t l a n d ) Ac t 1976] a s follows: -

/>. In r e l a t i o n to [ A n g e l a B o l l a n ] , [ the R e s i d e n t i a l Of f i ce r ] h a d no p o w e r to inflict 

p u n i s h m e n t u p o n h e r ; t h e r e f o r e inso fa r a s h e i m p o s e d a f u r t h e r p e r i o d b e h i n d t h e 

d o o r as a p u n i s h m e n t he w a s a c t i n g i n c o r r e c t l y . " 

O n 29 Apri l 1999 the app l i can t s c o m m e n c e d an act ion in the S t i r l ing 
Sheriff C o u r t , c l a iming on beha l f of t he th i rd appl ican t d a m a g e s tor loss of 
society of he r m o t h e r a n d loss of suppor t d u e to the negl igence and b r e a c h 
of s t a t u t o r y du t i e s by Scot t i sh Pr i son Service employees . It is c la imed , inter 
alia, t h a t the officers had no r ight to k e e p Ange l a Bollan locked in as a 
p u n i s h m e n t and t h a t if she had been r e p o r t e d to the governor u n d e r 
Ru le 95, in s t ead of be ing left in he r cell unt i l l u n c h t i m e , she would not 
have t a k e n he r own life. 

T h e app l i can t s r e q u e s t e d a n a d j o u r n m e n t , a g r e e d by the cour t , in o rde r 
to apply for legal aid. An opinion as to causa t ion was ob t a ined from 
Q u e e n ' s C o u n s e l . Legal aid was refused. A n appl ica t ion for review of t h a t 
refusal was re jec ted . T h e app l i can t s s t a t e t h a t w i thou t funding the ac t ion 
will p roceed no fu r the r . 

B. Relevant domestic law and practice 

/. Prison disciplinary provisions 

T h e pr inc ipa l s t a t u t e r e g u l a t i n g t he m a n a g e m e n t of p r i sons is t h e 
Pr isons (Scot land) Act 1989. Th i s provides t h a t the Sec re t a ry of S t a t e is 
responsib le for pr isons and is e m p o w e r e d to appoin t governors and officers 
to run t h e m . H e is e m p o w e r e d to m a k e ru les for t he r egu la t ion of pr i sons 
and the cont ro l of pe r sons d e t a i n e d in t h e m . 

T h e re levan t ru les in th is case a r e T h e Pr isons and Y o u n g Offenders 
In s t i t u t i ons (Scot land) Rules 1994 (" the R u l e s " ) . 

T h e m a n a g e m e n t of a pr ison and supervis ion of p r i soners is ves ted in 
t he governor (Rule 78(1) ) . Officers act u n d e r the a u t h o r i t y of t he 
governor in ca r ry ing ou t t he daily tasks of r u n n i n g the pr ison (Rule 3) . 
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P a r t 9 of t h e Rules dea l s wi th secur i ty a n d cont ro l . In pa r t i cu la r , by 
Rule 80, the governor m a y o rde r in wr i t i ng t h a t a p r i sone r be removed 
from associa t ion wi th o t h e r p r i soners w h e r e it s e e m s des i r ab le for t he 
pu rpose ol m a i n t a i n i n g good o rde r and disc ipl ine , p r o t e c t i n g t he 
i n t e r e s t s of any p r i sone r or e n s u r i n g the safety of o t h e r pe r sons . An o rde r 
m a y be g e n e r a l or r e l a t e d to a specific activity. If g e n e r a l , it shall not be 
effective for m o r e t h a n seventy- two hours w i thou t t he w r i t t e n au tho r i t y of 
t he Sec re t a ry of S t a t e . An a u t h o r i t y g r a n t e d by the Sec re t a ry of S t a t e m a y 
not exceed one m o n t h but m a y be r enewed . W h e r e the o r d e r r e l a t e s to a 
specific activity, it m a y not exceed seventy- two h o u r s bu t the governor 
m a y m a k e a fu r the r o rder , subject to weekly review. 

By Rule 83 , t he governor m a y o rde r t h a t a p r i sone r be r e s t r a ined by 
m e a n s of a body belt if it s e e m s necessary to r e s t r a in a p r i sone r who 
t h r e a t e n s to in jure , or is in jur ing h imsel f or o t h e r s ; who t h r e a t e n s to 
d a m a g e , or is d a m a g i n g p rope r ty or who t h r e a t e n s to c r e a t e or is 
c r e a t i n g a d i s t u r b a n c e . T h e medica l officer m u s t be advised of the use of 
a body bel t . If he does not concur , t he bel t m u s t be r emoved . 

By Rule 85, the governor m a y o rde r t he t e m p o r a r y conf inement in a 
special cell of any p r i sone r w h o is re f rac tory or ac t ing in a violent 
m a n n e r . Such conf inemen t m u s t last no longer t h a n necessa ry and in any 
event not m o r e t h a n twenty-four hours . Not ice of it m u s t be given to a 
medica l officer a n d the p r i sone r m u s t be visited once every fifteen 
m i n u t e s . A special cell is a cell o t h e r t h a n one normal ly occupied by the 
p r i soner , a n d hav ing special facilities for observa t ion . 

Pa r t 10 of t he Rules dea l s wi th b r e a c h e s of discipl ine. Ru le 94, 
i n t e r p r e t e d in accordance wi th Schedule 3, ind ica tes a r a n g e of 
behav iours , inc luding conduc t disrespectful to an officer, use of 
t h r e a t e n i n g , abusive or insu l t ing words or behav iour , refusal to obey a 
lawful o rde r or fai lure to comply wi th any ru l e or r egu la t ion . Ru le 95 
provides t h a t t he officer to whose not ice it has come shall repor t every 
suspec ted b r e a c h of discipline to the governor , who m a y t h e n o r d e r t h a t 
t he p r i sone r be removed from associat ion, such remova l save in 
except iona l c i r c u m s t a n c e s to last no longer t h a n seventy- two hours . 
Rule 96 provides tha t a c h a r g e of b reach of discipl ine shall be b r o u g h t as 
soon as possible and in any event wi th in forty-eight hou r s . T h e p r i soner 
m u s t have w r i t t e n not ice of t he c h a r g e at least two hour s pr ior to the 
inquiry . Ru le 96 fu r the r provides for t he governor to h e a r an inqui ry into 
a c h a r g e . T h e p r i sone r m u s t have full de ta i l s of the c h a r g e , receive a full 
o p p o r t u n i t y to p r e sen t his own case , call wi tnesses on his own beha l f and 
c ros s -examine wi tnesses . In excep t iona l cases t he governor m a y allow the 
p r i sone r legal r e p r e s e n t a t i o n . Rule 100 provides for p u n i s h m e n t , 
inc lud ing a cau t ion , a forfei ture of privi leges a n d p o s t p o n e m e n t of the 
r e l ease d a t e . Ru le 111, in P a r t 11, provides for appea l s to t he Sec re t a ry of 
S t a t e on findings of guilt and s e n t e n c e . 
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2. Complaint procedures available to prisoners 

P a r t 11 of the Rules deals wi th r e q u e s t s and compla in t s . 
By Rule 102, a p r i sone r m a y ask to speak to an officer of t he Sec re t a ry 

of S t a t e , a m e m b e r of t he Vis i t ing C o m m i t t e e or a sheriff or j u s t i c e of t he 
peace who is vis i t ing the pr i son . Rule 103 provides t h a t a p r i sone r wish ing 
to compla in to t he Vis i t ing C o m m i t t e e shall be given p a p e r and his l e t t e r 
pos ted wi thou t delay. 

Rules 104 to 109 provide a sys tem w h e r e b y a p r i sone r m a y compla in 
Firstly to a r e s iden t i a l officer, t h e n to t he r e s iden t i a l uni t m a n a g e r a n d 
t h e n to an i n t e r n a l compla in t s c o m m i t t e e , from t h e r e to t he governor 
and Finally to the Sec re t a ry of S t a t e . 

A Scot t i sh Pr i son C o m p l a i n t s C o m m i s s i o n e r o p e r a t e s ou t s ide the 
s t a t u t o r y f r amework to h e a r c o m p l a i n t s by p r i sone r s . 

P r i soners a l leg ing a b r e a c h of the ru les m a y cha l l enge decis ions of the 
governor or officers ac t ing on his beha l f by way of jud ic ia l review 
p roceed ings in t he C o u r t of Session. 

3. Domestic case-law on confinement within prison 

In t he case of Hague v. Deputy Governor of Parkhurst Prison and others, and 
Weldon v. the Home Office ([1991] 3 All E n g l a n d R e p o r t s 734) the H o u s e of 
Lords held conce rn ing the c o m p l a i n t s of p r i sone r s t h a t the i r l iber ty had 
b e e n unlawfully res t r i c ted by m e a s u r e s t a k e n wi th in t he pr ison: 

" H e is l awful ly c o m m i t t e d t o p r i s o n a n d w h i l e t h e r e is s u b j e c t t o t h e P r i s o n Act 1952 

a n d t h e P r i s o n R u l e s 1964. H i s w h o l e life is r e g u l a t e d by t h e r e g i m e . H e h a s n o f r e e d o m 

t o d o w h a t h e w a n t s , w h e n he w a n t s . H i s l i be r t y to d o a n y t h i n g is g o v e r n e d by t h e p r i s o n 

r e g i m e . P l a c i n g W e l d o n in a s t r i p ce l l a n d s e g r e g a t i n g H a g u e a l t e r e d t h e c o n d i t i o n s 

u n d e r w h i c h t h e y w e r e d e t a i n e d b u t d id no t d e p r i v e t h e m of a n y l i b e r t y w h i c h t h e y h a d 

no t a l r e a d y lost w h e n in i t i a l ly c o n f i n e d . " 

C O M P L A I N T S 

1. T h e app l i can t s compla in t h a t Ange l a Bollan was sub jec ted to 
d e g r a d i n g p u n i s h m e n t or t r e a t m e n t as a resul t of the al legedly unlawful 
conf inemen t to her cell in b r e a c h of Art ic le 3 of the Conven t ion . 

2. T h e app l i can t s a l lege t h a t t he d e t e n t i o n of t he deceased in the 
c i r c u m s t a n c e s set out ceased to be lawful and a m o u n t e d to a b reach of 
Art ic le 5 of t he Conven t ion . T h e r e was no basis in the Prison Rules for 
t he ex i s tence of any power or p rac t i ce to d e t a i n Ange l a Bol lan in her cell, 
and by the recogn i t ion and e n c o u r a g e m e n t of t ha t illegal p u n i s h m e n t and 
d e t e n t i o n of t he deceased , the a u t h o r i t i e s caused or c o n t r i b u t e d to her 
d e a t h . 
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3. T h e app l i can t s a l lege t h a t r es t r i c t ions were illegally p laced on t h e 
r ight of t he deceased to peaceful a s sembly and f reedom of associat ion 
which a m o u n t e d to a b r e a c h of Art ic le 11 of the Conven t i on . 

T H E L A W 

1. T h e app l i can t s compla in t h a t t he con f inemen t of Ange la Bollan in 
her cell disclosed d e g r a d i n g p u n i s h m e n t or t r e a t m e n t c o n t r a r y to Art ic le 3 
which provides : 

" N o o n e sha l l b e s u b j e c t e d t o t o r t u r e o r to i n h u m a n o r d e g r a d i n g t r e a t m e n t o r 

p u n i s h m e n t . " 

T h e G o v e r n m e n t submi t t h a t the g e n e r a l pr i son condi t ions at C o r n t o n 
Vale were not severe a n d could not be r e g a r d e d as r e a c h i n g the level of 
i n h u m a n or d e g r a d i n g . She was only kept in her cell for ab o u t one hour 
a n d fifty m i n u t e s a n d t h e r e was no evidence t h a t she was a suicide risk or 
t h a t such con f inemen t would c r e a t e any such risk. 

T h e app l i can t s submi t t h a t it was d e g r a d i n g for Ange l a Bollan, a 
19-year-old wi th a h is tory of he ro in abuse a n d no previous his tory of 
pr ison rule i n f r i ngemen t s , to be t r e a t e d in the way she was . She was 
unnecessa r i ly and unjust if iably pun i shed ou t s ide t h e ru les a n d th is m u s t 
be r e g a r d e d as d e g r a d i n g to the individual involved. 

T h e C o u r t recal ls t h a t i l l - t r e a tmen t m u s t a t t a i n a m i n i m u m level of 
severi ty if it is to fall wi th in the scope of Ar t ic le 3. T h e a s s e s s m e n t of this 
m i n i m u m is re la t ive : it d e p e n d s on all t he c i r c u m s t a n c e s of the case , such 
as the d u r a t i o n of its t r e a t m e n t , its physical a n d / o r m e n t a l effects and , in 
some cases , t he sex, age and s t a t e of h e a l t h of t he v ic t im (see, a m o n g s t 
o t h e r a u t h o r i t i e s , t h e T e k i n v. T u r k e y j u d g m e n t of 9 J u n e 1998, Reports of 

Judgments and Decisions 1998-IV, p . 1517, § 52) . F u r t h e r m o r e , in cons ider ing 
w h e t h e r a p u n i s h m e n t or t r e a t m e n t is d e g r a d i n g , the C o u r t will have 
r ega rd to w h e t h e r its object is to h u m i l i a t e a n d debase the pe r son 
conce rned a n d w h e t h e r , as far as t he consequences a r e conce rned , it 
adversely affected his or he r pe r sona l i ty in a m a n n e r incompa t ib l e with 
Art ic le 3 (see t h e R a n i n e n v. F in l and j u d g m e n t of 16 D e c e m b e r 1997, 
Reports 1997-VIII, pp . 2821-22, § 55). 

In t he p r e s e n t case , Ange la Bollan was informed by pr i son officers tha t 
she would r e m a i n in he r cell, i n s t ead of j o i n i n g o t h e r s in associa t ion before 
lunch. Th i s was in r e sponse to he r ac t ions in kicking the cell door . It 
involved c o n t i n u e d con f inemen t in he r cell for a per iod from 11.10 a.m. 
to 12.50 p .m. , w h e n she was discovered to have c o m m i t t e d suicide. T h e 
evidence a t t he inqu i ry however conf i rmed t h a t t h e r e was no r e a s o n to 
suspec t t h a t she was a suicide risk. T h e we igh t of the evidence also 
ind ica ted tha t t he fact she had not t a k e n her m e d i c a t i o n t h a t m o r n i n g 



378 BOI.EAN v. T H E U N I T E D K I N G D O M DECISION 

would have had no effect on her s t a t e of mind . T h e r e was some discussion 
a n d u n c e r t a i n t y a t t he inqu i ry as to w h e t h e r t h e pr ison officers i n t e n d e d 
to pun i sh Ange l a Bollan by keep ing he r in h e r cell longer t h a n usua l , 
which was ou t s ide the i r powers , or w h e t h e r this was an accep tab le 
cooling-off m e a s u r e wi th in the i r powers . 

W h e t h e r or not the conf inement was i n t e n d e d as a p u n i s h m e n t , 
however , t he C o u r t finds t h a t it did not r e a c h the m i n i m u m level of 
severi ty r e q u i r e d by Art ic le 3 of the C o n v e n t i o n to disclose e i t he r 
i n h u m a n or d e g r a d i n g t r e a t m e n t or p u n i s h m e n t . It has t a k e n in to 
account in t h a t r e g a r d the short d u r a t i o n of t he conf inemen t , t he fact 
t h a t t he conf inemen t was in her own cell, and t h a t t h e r e were no 
ind ica t ions , physical or m e n t a l , which r e n d e r e d , or should have r e n d e r e d , 
the pr i son a u t h o r i t i e s a w a r e tha t Ange la Bollan was at risk of any a c u t e or 
severe suffering as a resul t of t he m e a s u r e . 

T h e C o u r t finds the re fore tha t this compla in t m u s t be re jec ted as 
mani fes t ly i l l-founded p u r s u a n t to Art ic le 35 §§ 3 a n d 4 of the Conven t ion . 

2. T h e app l i can t s compla in t h a t the c o n f i n e m e n t of Ange la Bol lan in 
he r cell discloses a violat ion of Art ic le 5 § 1 of the Conven t ion , which 
provides as r e l evan t : 

" 1 . E v e r y o n e h a s t h e r i g h t t o l i be r t y a n d s e c u r i t y of p e r s o n . N o o n e sha l l be d e p r i v e d 

of h i s l i b e r t y s ave in t h e fo l lowing c a s e s a n d in a c c o r d a n c e w i t h a p r o c e d u r e p r e s c r i b e d 

by law: 

(a ) t h e lawful d e t e n t i o n of a p e r s o n a f t e r c o n v i c t i o n by a c o m p e t e n t c o u r t ; 

(b) t h e lawful a r r e s t o r d e t e n t i o n of a p e r s o n for n o n - c o m p l i a n c e w i t h t h e lawful 
o r d e r of a c o u r t o r in o r d e r to s e c u r e t h e fu l f i lment of a n y o b l i g a t i o n p r e s c r i b e d by law; 

T h e G o v e r n m e n t submi t t ha t Ange la Bol lan was lawfully c o m m i t t e d to 
pr i son in t e r m s of t h e w a r r a n t of t he cour t . N o t h i n g done by the pr ison 
officers c h a n g e d the basis u n d e r which she was depr ived of her l iber ty. 
T h e decision by the officers not to allow he r out of h e r cell unt i l 
l u n c h t i m e was p a r t of t he n o r m a l o p e r a t i o n of t he pr ison. T h e y did not 
act unlawfully bu t u n d e r the i r au tho r i t y , ac t ing on beha l f of the 
governor , to supervise and cont ro l the daily life of p r i soners a n d to 
m a n a g e occur rences of a t r an s i t o ry n a t u r e , not neces s i t a t i ng formal 
d isc ipl inary m e a s u r e s . T h e ac t ions of t he pr ison officers w e r e conce rned 
r a t h e r wi th res t r i c t ion of m o v e m e n t t h a n wi th l iberty. In any event , to t he 
e x t e n t t h a t the app l i can t s a r g u e t h a t t he c o n f i n e m e n t was unlawful , they 
have not e x h a u s t e d d o m e s t i c r e m e d i e s as r e q u i r e d by Art ic le 35 § 1 of the 
C o n v e n t i o n by p u r s u i n g a n ac t ion for d a m a g e s aga ins t t he pr i son 
au tho r i t i e s . 

T h e app l i can t s s u b m i t t h a t they have e x h a u s t e d domes t i c r e m e d i e s . An 
ac t ion was lodged in cour t to p ro tec t any p o t e n t i a l c la im from the t i m e -



BOLLAN v. T H E U N I T E D K I N G D O M DECISION 379 

l imit . However , legal aid has been refused and the ac t ion can proceed no 
fu r the r . As r ega rds t h e s u b s t a n c e of t he i r compla in t s , they d i s p u t e t h a t 
t he pr i son officers w e r e t a k i n g mere ly cooling-off m e a s u r e s . T h e i r ac t ion 
in d e n y i n g he r associa t ion was i n t e n d e d as , and was of t he n a t u r e of, a 
p u n i s h m e n t . Th i s p u n i s h m e n t was not covered by t h e pr i son ru les , which 
provided for formal s teps to be t a k e n , a t t e n d e d by p r o c e d u r a l sa feguards . 
It was also u n n e c e s s a r y a n d unjust if ied, given Ange l a Bol lan 's his tory of 
good conduc t a n d the lack of t h r e a t to o r d e r in t h e pr i son which h e r 
b a n g i n g on the door r e p r e s e n t e d . Whi le t he ini t ial d e t e n t i o n m i g h t have 
been jus t i f ied u n d e r Art ic le 5 § 1 (a) , t he fu r the r depr iva t ion of l iberty by 
illegally locking her in her cell wi thou t j u s t cause , w i thou t any form of 
sa feguard and in a to ta l ly a r b i t r a r y fashion, falls ou ts ide any jus t i fy ing 
g round u n d e r Ar t ic le 5 § 1 (a) or (b) . 

T h e C o u r t finds it u n n e c e s s a r y to decide w h e t h e r the app l i can t s have 
e x h a u s t e d d o m e s t i c r e m e d i e s as r e q u i r e d by Ar t ic le 35 § 1 of t he 
Conven t i on for the reasons set out below. 

T h e C o u r t r e i t e r a t e s t h a t in o r d e r to comply wi th Art ic le 5 § 1 t he 
d e t e n t i o n in issue m u s t t ake place "in accordance wi th a p rocedure 
p resc r ibed by law" and be "lawful". T h e Conven t i on he r e refers 
essent ia l ly to na t iona l law a n d lays down the obl igat ion to conform to t h e 
subs t an t ive and p r o c e d u r a l ru les of na t i ona l law, bu t it r e q u i r e s in 
add i t ion t h a t any dep r iva t ion of l iber ty should be in keep ing wi th t he a im 
of Art ic le 5, n a m e l y to p ro tec t t he individual from a r b i t r a r i n e s s (see, 
a m o n g s t o t h e r a u t h o r i t i e s , t he W i n t e r w e r p v. t he N e t h e r l a n d s j u d g m e n t 
of 24 O c t o b e r 1979, Ser ies A no. 33 , pp. 17-18, § 39, a n d pp. 19-20, § 45 , and 
the A c r t s v. Be lg ium j u d g m e n t of 30 J u l y \998,Reports 1998-V, pp. 1961-62, 
§ 46) . F u r t h e r m o r e t h e r e m u s t be some r e l a t i onsh ip b e t w e e n the g round 
of p e r m i t t e d depr iva t ion of l iber ty re l ied on and the place and condi t ions 
of d e t e n t i o n (see the A s h i n g d a n e v. t he U n i t e d K i n g d o m j u d g m e n t of 
28 May 1985, Series A no. 93 , p . 21 , § 44) . 

It is u n d i s p u t e d in the p re sen t case t h a t Ange la Bollan was lawfully 
d e t a i n e d in C o r n t o n Va le Pr i son p u r s u a n t to a cour t o rde r r e m a n d i n g 
her in cus tody p e n d i n g sen tence for a c r imina l offence. Nor is it d i spu t ed 
tha t the pr i son was an a p p r o p r i a t e e s t a b l i s h m e n t for t h a t type of 
d e t e n t i o n or t h a t t he re was a n y t h i n g i n a p p r o p r i a t e conce rn ing her place 
of d e t e n t i o n wi th in the pr ison. T h e pr inc ipa l issue is w h e t h e r t he decision 
of the pr i son officers to leave Ange la Bollan in he r cell un t i l l u n c h t i m e — a 
per iod of less t h a n two h o u r s - in i tself disclosed an unjust i f ied and 
unlawful depr iva t ion of her l iber ty wi th in t h a t pr i son. 

T h e C o u r t does not exclude t h a t m e a s u r e s a d o p t e d wi th in a pr ison 
m a y disclose in t e r f e rences wi th the r ight to l iber ty in excep t iona l 
c i r c u m s t a n c e s . Gene ra l l y however , d isc ip l inary s t eps , imposed formally 
or informal ly , which have effects on condi t ions of d e t e n t i o n wi thin a 
p r i son , c a n n o t be cons ide red as c o n s t i t u t i n g depr iva t ion of l iber ty. Such 
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m e a s u r e s m u s t be r e g a r d e d in n o r m a l c i r c u m s t a n c e s as modif ica t ions of 
t he condi t ions of lawful d e t e n t i o n and the re fore fall ou ts ide t he scope of 
Art ic le 5 § 1 of t he Conven t i on (see X v. Swi tze r land , app l ica t ion 
no. 7754/77, C o m m i s s i o n decision of 9 May 1977, Decis ions and R e p o r t s 
(DR) 11, p . 216). In a p p r o p r i a t e cases, issues m a y ar i se however u n d e r 
Art ic les 3 and 8 of t he Conven t i on . 

O n the facts of the p r e s e n t case , t a k i n g in to account t he type, d u r a t i o n 
and m a n n e r of i m p l e m e n t a t i o n of the m e a s u r e , t he C o u r t finds tha t t he 
conf inemen t of Ange la Bollan in he r cell from 11.10 a .m. to 12.50 p .m. 
disclosed a va r i a t ion in the rou t ine condi t ions of h e r d e t e n t i o n , t h e 
n a t u r e a n d d e g r e e of which did not in the c i r c u m s t a n c e s involve a 
depr iva t ion of l iber ty. 

It follows t h a t this p a r t of t he appl ica t ion m u s t be re jec ted as 
manifes t ly i l l-founded p u r s u a n t to Art ic le 35 §§ 3 a n d 4 of t he Conven t ion . 

3. T h e app l i can t s compla in tha t Ange la Bol lan was depr ived of 
associa t ion c o n t r a r y to Art ic le 11 of the C o n v e n t i o n which provides: 

"1. E v e r y o n e h a s t h e r i g h t to f r e e d o m of p e a c e f u l a s s e m b l y a n d t o f r e e d o m of 

a s s o c i a t i o n w i t h o t h e r s , i n c l u d i n g t h e r i g h t to f o r m a n d t o jo in t r a d e u n i o n s for t h e 

p r o t e c t i o n of h i s i n t e r e s t s . 

2. N o r e s t r i c t i o n s sha l l be p l a c e d on t h e e x e r c i s e of t h e s e r i g h t s o t h e r t h a n s u c h a s 

a r e p r e s c r i b e d by law a n d a r e n e c e s s a r y in a d e m o c r a t i c soc i e ty in t h e i n t e r e s t s of 

n a t i o n a l s e c u r i t y o r p u b l i c sa fe ty , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e 

p r o t e c t i o n of h e a l t h o r m o r a l s or for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of 

o t h e r s . T h i s A r t i c l e sha l l no t p r e v e n t t h e i m p o s i t i o n of lawful r e s t r i c t i o n s o n t h e 

e x e r c i s e of t h e s e r i g h t s by m e m b e r s of t h e a r m e d fo rces , o f t h e po l i ce o r o f t h e 

a d m i n i s t r a t i o n of t h e S t a t e . " 

T h e C o u r t cons iders t h a t Art ic le 11 does not apply, wi th in t he con tex t 
of pr isons , to confer a r ight to mix socially wi th o t h e r p r i sone r s a t any 
p a r t i c u l a r t ime or place (see McFee ley a n d O t h e r s v. the U n i t e d 
K i n g d o m , app l ica t ion no. 8317/78 , C o m m i s s i o n decision of 15 May 1980, 
D R 20, p . 98). It accordingly re jects this compla in t as i ncompa t ib l e ratione 
materiae wi th the provisions of t he Conven t i on p u r s u a n t to Art ic le 35 §§ 3 
and 4 of the Conven t ion . 

For these r easons , t he C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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Suicide d'une détenue isolée dans sa cellule pour comportement per
turbateur 
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Peine dégradante - Traitement de détenus - Suicide d'une détenue isolée dans sa cellule pour 
comportement perturbateur - Allégation de négligence des gardiens de prison dans le traitement 
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perturbateur 
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Liberté d'association - Détenus - Absence de droit pour les détenus de mener une vie sociale à un 
moment ou à un endroit donné 

* 

Angela Bollan, bclle-fillc du premier requérant, fille de la deuxième requérante et 
mère de la troisième requérante, était une jeune droguée qui avait fait plusieurs 
séjours dans des centres de désintoxication. Le 15 avril 1996, elle fut placée en 
détention provisoire pour vol et vandalisme. Le lendemain, elle fut examinée par 
un médecin qui ne décela pas chez elle de tendance suicidaire. Le 26 avril vers 
11 h 10, elle commença à donner des coups de pied dans la porte de sa cellule. 
Elle demanda pourquoi elle n'était pas autorisée à sortir de sa cellule. On lui 
répondit qu'elle pourrait sortir quand les surveillants auraient fini 
d'accompagner à la cantine les détenus qui avaient de l'argent. Comme elle 
cognait encore sa porte, le gardien lui dit qu'elle resterait un peu plus longtemps 
dans sa cellule pour avoir agi ainsi. Le gardien informa le surveillant principal, qui 
déclara à Angela Bollan qu'elle resterait dans sa cellule jusqu'à ce qu'elle se soit 
calmée. Le gardien la trouva pendue à la fenêtre de sa cellule vers 12 h 50. Elle fut 
déclarée morte peu après. Une enquête sur les accidents mortels, qui se tint 
devant un juge, se conclut par un verdict de suicide. Le juge ne se prononça pas 
sur les précautions raisonnables qui auraient peut-être permis de prévenir la mort, 
ni sur les défauts du système carcéral qui avaient conduit à la mort. Les requérants 
intentèrent une action en dommages et intérêts, faisant valoir que les gardiens 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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n'avaient pas le droit de punir Angela Bollan en la laissant enfermée dans sa 
cellule. L'assistance judiciaire leur fut refusée. 

1. Article 3 : que la mesure d'isolement ait visé un but punitif ou non, elle n'a pas 
atteint le niveau minimum de gravité requis par cette disposition, compte tenu de 
sa courte durée, de ce que l'intéressée était dans sa propre cellule et qu'aucune 
indication, physique ou mentale, n'a alerté ou n'aurait dû alerter le personnel 
pénitentiaire quant au fait qu'elle risquait d'éprouver de graves souffrances à 
cause de cette mesure: défaut manifeste de fondement. 

2. Article 5 § 1 : des mesures adoptées dans une prison peuvent, dans des 
circonstances exceptionnelles, s'analyser en une atteinte au droit à la liberté. De 
manière générale, toutefois, des mesures disciplinaires formelles ou non, qui ont 
des effets sur les conditions de détention à l'intérieur de la prison, ne peuvent 
passer pour une privation de liberté. De telles mesures doivent être considérées 
dans des circonstances normales comme des modifications des conditions de la 
détention légale et, de ce fait, sortent du champ d'application de cette 
disposition. En tenant compte du type, de la durée et du mode d'application de la 
mesure en question, l'isolement d'Angela Bollan dans sa cellule constituait une 
modification des conditions habituelles de sa détention d'une nature et d'une 
intensité telles qu'elle ne représentait pas une privation de liberté: défaut 
manifeste de fondement. 

3. Article 11 : dans le cadre des prisons, cette disposition ne confère pas le droit de 
mener une vie sociale avec les autres détenus à un moment ou à un endroit donné : 
incompatibilité ralione materiae. 
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(...) 

E N F A I T 

Le p r e m i e r r e q u é r a n t [M. J a m e s Bol lan] et la d e u x i è m e r e q u é r a n t e 

[M""' A n n e Bollan] sont des r e s so r t i s san t s b r i t a n n i q u e s nés en 1947 et 

1948 r e s p e c t i v e m e n t . Ils vivent à A lexand r i a , en Ecosse . La t ro i s ième 

r e q u é r a n t e [S téphan ie Bollan] est u n e r e s so r t i s san te b r i t a n n i q u e née en 

1994 et vivant à la m ê m e ad res se q u e les deux p r e m i e r s r e q u é r a n t s . Le 

p r e m i e r é ta i t le b e a u - p è r e d 'Ange la Bol lan, la d e u x i è m e sa m è r e et la 

t ro i s i ème sa fille. 

Devan t la C o u r , les r e q u é r a n t s sont r e p r é s e n t é s p a r le cab ine t de 

solicitors C a i r n s Brown de D u m b a r t o n , en Ecosse. 

A. Les circonstances de l'espèce 

Les faits de la cause , tels q u e p r é s e n t é s p a r les pa r t i e s , peuven t se 

r é s u m e r c o m m e suit . 

Ange la Bollan é ta i t née le 5 m a r s 1977. Le 26 avril 1996, à l 'âge de dix-

neu f ans , elle est m o r t e asphyxiée pa r penda i son a lors qu 'e l l e se t rouvai t 

en d é t e n t i o n provisoire à la pr i son de C o r n t o n Vale d a n s l ' a t t e n t e du 

p rononcé de sa pe ine pour avoir c o m m i s un vol. 

Ange la Bollan é ta i t h é r o ï n o m a n e lorsqu 'e l le m i t au m o n d e sa fille, la 

t ro i s i ème r e q u é r a n t e , le 2 s e p t e m b r e 1994. Elle n ' é t a i t donc pas en 

m e s u r e de s 'occuper de l 'enfant , qui hab i t a i t chez ses g r a n d - p a r e n t s . 

J u s q u ' à l 'âge de seize a n s , elle vécut chez les deux p r e m i e r s r e q u é r a n t s , 

puis elle d é m é n a g e a pour s ' ins ta l le r avec des amis . Les a u t o r i t é s locales 

lui p r o p o s è r e n t u n e ma i son en locat ion j u s t e à côté de chez les deux 

p r e m i e r s r e q u é r a n t s . Elle ga rda i t un contac t é troi t avec eux et la 

t ro i s i ème r e q u é r a n t e . 

Ange la Bollan avai t é té c o n d a m n é e à p lus ieurs repr i ses pour vol à 

l ' é ta lage et a t t e i n t e à l 'ordre publ ic . Elle avai t fait p lus ieurs séjours en 

c l in ique pour se dés in tox ique r . Avant sa d e r n i è r e mise en d é t e n t i o n le 

15 avril 1996, elle avai t déjà connu trois fois la d é t e n t i o n provisoire à 

C o r n t o n V a l e : du 9 au 24 février 1995, d u 5 au 6 février 1996 et du 

27 février au 19 m a r s 1996. En d é c e m b r e 1995, elle s 'é ta i t r e n d u e dans 

un c e n t r e de dés in tox ica t ion , qu 'e l l e avait q u i t t é au bout de trois 

s e m a i n e s , sans t e r m i n e r la cure . Elle y fut de nouveau a d m i s e en mar s 

1996 et y r e s t a j u s q u ' a u 9 avril , p a r t a n t u n e nouvel le fois p r é m a t u r é m e n t . 

Le 12 avril 1996, elle fut a r r ê t é e pour vol et v a n d a l i s m e . Elle plaida 

coupab le devan t la District Court de Glasgow le 15 avril 1996 et fut placée 

en d é t e n t i o n provisoire en a t t e n d a n t la conclusion d ' une e n q u ê t e sociale. 

Elle devai t c o m p a r a î t r e de nouveau au t r i buna l le 3 ma i 1996 pour le 



386 DÉCISION BOLLAN c, ROYAUME-UNI 

p rononcé de la pe ine . A C o r n t o n Va le , elle fut p lacée d a n s le q u a r t i e r 

réserve aux pe r sonnes en d é t e n t i o n provisoire . 

A son a r r ivée à C o r n t o n Va le , elle fut e x a m i n é e pa r u n e in f i rmiè re , puis 

le l e n d e m a i n p a r u n médec in . Aux t e r m e s de la d i rec t ive su r la p réven t ion 

du suic ide, t o u t e p e r s o n n e e n t r a n t en pr ison doit ê t r e e x a m i n é e pour 

app réc i e r si elle a des t e n d a n c e s su ic ida i res . C o m m e les fois p r é c é d e n t e s , 

Angc la Bollan aff irma qu 'e l le avait pr is de l 'héroïne et r i squa i t de se 

t rouve r en é ta t de m a n q u e . O n lui prescr ivi t les m é d i c a m e n t s 

a p p r o p r i é s . O n ne c o n s t a t a pas chez elle la m o i n d r e t e n d a n c e su ic ida i re . 

Le 26 avril 1996, elle fut révei l lée c o m m e d ' h a b i t u d e vers 7 h 15 p a r un 

surve i l lan t de la pr ison. Elle fut au to r i s ée à sor t i r de sa cellule p o u r 

p r e n d r e le pet i t d é j e u n e r et faire sa to i le t t e . Aprè s cela, on lui d e m a n d a 

de ne t toye r un couloir . Le survei l lant lui d e m a n d a de le refa i re 

c o r r e c t e m e n t . Elle o b t e m p é r a . Elle fut ensu i t e de nouveau e n f e r m é e 

d a n s sa cel lule . Le cou r r i e r de l 'uni té fut d i s t r i bué . Ange l a Bollan n ' e n 

avait pas . Ce ma t in - l à , elle ne se rend i t pas chez le médec in pour qu ' i l lui 

d o n n e son m é d i c a m e n t , du d i a z e p a m , un produi t de subs t i t u t ion . 

A p a r t i r de 10 h e u r e s , les d é t e n u s qu i le souha i t a i en t é t a i e n t condu i t s 

sous survei l lance à la c a n t i n e pour y faire des a c h a t s . Ange l a Bollan n 'ava i t 

pas d ' a r g e n t et r e s t a donc d a n s sa cellule c o m m e d ' h a b i t u d e . En géné ra l , à 

leur r e t o u r de la c a n t i n e , les d é t e n u s a l la ient d a n s le salon, sous 

surve i l lance , où les re jo igna ien t les d é t e n u s q u ' o n allai t c h e r c h e r d a n s 

leur cellule j u s t e avan t le d é j e u n e r . 

Ve r s 11 h 10, Ange la Bollan c o m m e n ç a à d o n n e r des coups de pied d a n s la 

po r t e de sa cel lule. Le survei l lant Taylor lui d e m a n d a ce qu i se passa i t et elle 

r épond i t qu 'e l l e voulai t savoir p o u r q u o i elle ne pouvai t pas sor t i r . Le 

survei l lant déc l a r a qu 'e l l e p o u r r a i t sor t i r q u a n d les surve i l l an t s a u r a i e n t 

fini d ' a c c o m p a g n e r les a u t r e s d é t e n u s à la c a n t i n e . T a n d i s qu' i l s 'é loignai t , 

elle cogna encore la por te u n e ou deux fois. Il revint sur ses pas et lui dit 

qu 'e l le devra i t r e s t e r u n p e u plus l o n g t e m p s d a n s sa cellule pu i squ 'e l l e 

avai t r e c o m m e n c é à cogner la po r t e . Ange la Bollan répondi t : « d ' a c c o r d » . 

A 11 h 30, le surve i l lan t Tay lor r e n c o n t r a le survei l lant pr inc ipa l de 

l 'uni té d 'Ange la et lui p a r l a d e son c o m p o r t e m e n t . Il é ta i t p r éoccupé , car 

elle n 'ag issa i t pas c o m m e cela d ' h a b i t u d e , mais ne cons idéra i t pas q u e cela 

é ta i t g rave . Il ne pensa i t pas que cela cons t i tua i t un m a n q u e m e n t à la 

discipline et ne lui avait pas dit qu 'e l le é ta i t pun ie . Le responsab le se 

rend i t à la cel lule d 'Ange la et la t rouva é t e n d u e su r son lit. Il lui di t 

qu 'e l le r e s t e r a i t d a n s sa cel lule j u s q u ' à ce qu 'e l l e soit c a l m é e , 

p r o b a b l e m e n t j u s q u ' à l ' heure du dé j eune r , et qu ' i l ne ferait pas de 

r a p p o r t sur son a t t i t u d e . Ange la Bol lan haussa les é p a u l e s ; elle 

pa ra i s sa i t en colère et t e n d u e ma i s ne r épond i t r ien. Le r e sponsab le 

r e t o u r n a à son b u r e a u . Il fut ensu i t e appe lé d a n s une a u t r e un i t é j u s t e 

ap rè s midi . Il ne pa r l a pas d 'Ange la Bol lan à son s u p é r i e u r ni à p e r s o n n e 

d ' a u t r e . Il l 'oublia. 
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Plus t a rd , il é ta i t midi et d e m i passé , le survei l lant Taylor , qui servait le 

d é j e u n e r aux d é t e n u s , r e m a r q u a vers la fin du r ep as q u ' A n g e l a Bollan 

n ' é t a i t pas venue . Vers 12 h 50, il se r end i t à sa cel lule , en ouvri t la por te 

et la t rouva p e n d u e à la f enê t r e . Les t en t a t ives de r é a n i m a t i o n ayant 

échoué , Ange la Bollan fut déc la rée m o r t e vers 13 h 24. 

Ange la Bollan n 'ava i t a u p a r a v a n t é té impl iquée clans a u c u n incident 

d isc ipl inai re à la pr ison. 

Six suicides ayant eu lieu à C o r n t o n Vale sur u n e pé r iode de deux ans , 

le p r o c u r e u r ouvri t en j a n v i e r 1997 u n e e n q u ê t e sur les acc iden t s mo r t e l s 

qu i fut r e t a r d é e en raison d 'un nouveau suicide. C e t t e e n q u ê t e d u r a 

t r en te - s ix j o u r s et le j u g e rend i t ses conclusions le 18 n o v e m b r e 1997. 

Le j u g e cons t a t a qu 'Ange l a Bollan é ta i t m o r t e asphyxiée a p r è s s 'ê t re 

p e n d u e et r end i t un verdic t de suicide. Il ne se p r o n o n ç a pas sur les 

p r é c a u t i o n s r a i sonnab le s qu i a u r a i e n t p e u t - ê t r e p e r m i s de préveni r la 

m o r t , ni sur les dé fau t s du sys t ème ca rcé ra l qui ava ien t condui t à sa 

m o r t . Il fit toutefois q u e l q u e s cons t a t s g é n é r a u x relat i fs au sys tème en 

v igueu r à la pr i son , et n o t a m m e n t des propos i t ions visant à a m é l i o r e r les 

p r o c é d u r e s de p réven t ion d u suicide qu i é t a i en t é g a l e m e n t p e r t i n e n t e s 

p o u r les a u t r e s affaires à l ' é tude . 

D a n s ses conclusions, le j u g e d é c l a r a : 

« L e s p r e u v e s m o n t r e n t c l a i r e m e n t q u e [ A n g e l a B o l l a n ] é t a i t t o u r n é e v e r s l ' aven i r , 

s o u h a i t a i t t r o u v e r u n e m a i s o n p o u r el le et son e n f a n t et ne m o n t r a i t a u c u n s igne 

t r a h i s s a n t le d é s i r ou la t e n t a t i o n de se d o n n e r la m o r t . (...) 

(...) Le [consei l d e s r e q u é r a n t s ] a a d m i s q u e , j u s q u ' à s o n d e r n i e r j ou r , [ A n g e l a B o l l a n ] 

n e d o n n a i t p a s l ' i m p r e s s i o n d ' u n e p e r s o n n e s u s c e p t i b l e de se s u i c i d e r (...) 

Q u a n t a u x p r e u v e s r e l a t i v e s a u x a c t e s c o m m i s p a r [la d é f u n t e ] , il e n r e s s o r t 

c l a i r e m e n t q u e c e u x - c i n e c o n s t i t u a i e n t p a s u n m a n q u e m e n t à la d i s c i p l i n e n é c e s s i t a n t 

d e fa i re r a p p o r t a u d i r e c t e u r . Si c e l a es t c o r r e c t , a l o r s le [conse i l d e s r e q u é r a n t s ] 

p o u r r a i t p l a i d e r q u e les s u r v e i l l a n t s o n t c o m m i s u n e f a u t e e n l a i s s a n t [la d é f u n t e ] 

e n f e r m é e d a n s s a c e l l u l e à u n m o m e n t où les a u t r e s d é t e n u s p o u v a i e n t se r é u n i r 

l i b r e m e n t . L e s d e u x s u r v e i l l a n t s n ' o n t p a s e s t i m é q u e la m e s u r e q u ' i l s a v a i e n t p r i s e 

e n t r a i t d a n s le c a d r e d u r è g l e m e n t (...) C e q u ' i l s o n t d i t , c 'es t q u ' i l s v o u l a i e n t q u ' « e l l e 

se c a l m e ». (...) 

C e t t e p r a t i q u e - l a i s se r q u e l q u ' u n d a n s s a c e l l u l e ou l'y r e m e t t r e p e n d a n t un pe t i t 

m o m e n t - es t u t i l i s é e p o u r c a l m e r u n e p e r s o n n e q u i a fait u n e s c è n e ou c a u s é d u 

d é r a n g e m e n t m a i s p a s a u po in t d e fa i re r a p p o r t a u d i r e c t e u r . E l le n ' e s t i n s c r i t e d a n s 

a u c u n c o d e officiel (...) El le est c o n n u e d u d i r e c t e u r et d u d i r e c t e u r adjoint et 

c o n s i d é r é e c o m m e f a i s an t p a r t i e d e la m a r g e de m a n œ u v r e d o n t d i s p o s e c h a q u e 

s u r v e i l l a n t p o u r e x é c u t e r ses f o n c t i o n s . 

D ' u n e p a r t , [la d é f u n t e ] n ' a p a s é t é e n f e r m é e p o u r d e s r a i s o n s o p é r a t i o n n e l l e s , p a r 

e x e m p l e d a n s le c a d r e d ' u n e a l e r t e . D ' a u t r e p a r t , si c e t t e m e s u r e d e r e t o u r a u c a l m e 

é t a i t u t i l i s é e c o m m e un ou t i l p a r les s u r v e i l l a n t s p o u r m a î t r i s e r u n e s i t u a t i o n et c a l m e r 

les g e n s , il s ' ag i s s a i t a l o r s s e l o n m o i d ' u n e x e r c i c e l éga l d e s p o u v o i r s d u d i r e c t e u r p a r 

l ' i n t e r m é d i a i r e d e s s u r v e i l l a n t s . L e s t é m o i g n a g e s d e s s u r v e i l l a n t s m a n q u a i e n t d e c l a r t é . 

Ils on t d ' a b o r d p a r l é d ' u n e p é r i o d e d e r e t o u r a u c a l m e , p u i s d ' u n e m e s u r e p e r m e t t a n t 
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d ' é v i t e r u n r a p p o r t e t enf in d ' u n e p u n i t i o n . J ' a d m e t s parfaitement q u e l e u r t r a v a i l a m è n e 

les s u r v e i l l a n t s à e n f e r m e r d e s d é t e n u s p o u r d e s m o t i f s d i s c i p l i n a i r e s c o m m e le m a i n t i e n 

d e l ' o r d r e , e t c . C e t t e d i s t i n c t i o n es t c e r t e s s u b t i l e m a i s il y a l ieu d e la f a i r e . J e p e n s e q u e 

les s u r v e i l l a n t s d e p r i s o n n ' o n t p a s le p o u v o i r d ' i n f l i g e r d e s p u n i t i o n s . S e l o n m o i , ils n ' o n t 

p a s le d r o i t d e s a n c t i o n n e r u n e i n f r a c t i o n m i n e u r e a u r è g l e m e n t p a r u n e p é r i o d e 

d ' e n f e r m e m e n t . C ' e s t u n e c h o s e d e d i r e à u n d é t e n u : « M a i n t e n a n t , j e va is v o u s l a i s se r 

d a n s v o t r e ce l lu l e un pe t i t m o m e n t p o u r q u e v o u s v o u s c a l m i e z . » C ' e n est u n e t o u t a u t r e 

q u e de lui d é c l a r e r : « E t a n t d o n n é q u e v o u s d é r a n g e z t o u t le m o n d e (...) j e v o u s p u n i s en 

v o u s l a i s s a n t 20 m i n u t e s d a n s v o t r e c e l l u l e . » Il m e s e m b l e q u ' u n s u r v e i l l a n t d e p r i s o n n ' a 

p a s le d r o i t d e se c o m p o r t e r c o m m e d a n s le s e c o n d e x e m p l e . (...) 

(...) O n a p a s s é u n c e r t a i n t e m p s à é v a l u e r les c o n s é q u e n c e s d u fait q u e « l a d é f u n t e » 

n ' a v a i t p a s p r i s ses m é d i c a m e n t s le m a t i n . L ' e n s e m b l e d e s p r e u v e s m o n t r e q u e ce la 

n ' a u r a i t p a s c h a n g é g r a n d - c h o s e , vo i r e r i e n , à son é t a t p h y s i q u e ou m e n t a l . (...) 

J e ne vois p a s q u e l l e s p r é c a u t i o n s r a i s o n n a b l e s a u r a i e n t pu p e r m e t t r e de p r é v e n i r la 

m o r t . (...) J e ne vois p a s q u e l l e s s o n t les l a c u n e s d u s y s t è m e q u i o n t c o n d u i t à s a m o r t . J e 

n e s a i s p a s p o u r q u o i e l le s 'es t d o n n é la m o r t . (...) 

J e r e n d s u n e d é c i s i o n s u r le t e r r a i n d e l ' a r t i c l e 6 § 1 e) d e la loi de 1976 s u r les 

e n q u ê t e s c o n c e r n a n t les a c c i d e n t s m o r t e l s et m o r t s s u b i t e s e n E c o s s e , c o m m e sui t : (...) 

3 . S ' a g i s s a n t d e [ A n g c l a B o l l a n ] , le [ s u r v e i l l a n t p r i n c i p a l ] n ' a v a i t p a s le p o u v o i r de la 

p u n i r ; é t a n t d o n n é q u ' i l l 'a o b l i g é e à r e s t e r p l u s l o n g t e m p s e n f e r m é e d a n s s a ce l lu le 

p o u r la p u n i r , il n ' a d o n c p a s ag i c o m m e il le d e v a i t . » 

Le 29 avril 1999, les r e q u é r a n t s i n t e n t è r e n t une ac t ion devant le 

t r i b u n a l de c o m t é (Sheriff Court) de St i r l ing, en r é c l a m a n t au n o m de la 

t ro i s i ème r e q u é r a n t e des d o m m a g e s - i n t é r ê t s p o u r la p e r t e d e sa m è r e et 

du sou t ien de celle-ci, p a r sui te de la faute et du m a n q u e m e n t aux 

obl iga t ions p révues par la loi de la p a r t d ' employés de l ' admin i s t r a t i on 

p é n i t e n t i a i r e écossaise . Ils a f f i rment n o t a m m e n t q u e les surve i l lan ts 

n ' ava i en t pas le droi t de p u n i r Ange la Bollan en la la issant e n f e r m é e et 

q u e si on avait fait un r a p p o r t à son sujet au d i r e c t e u r en ve r tu de 

l 'ar t ic le 95, au lieu de la laisser d a n s sa cel lule j u s q u ' a u d é j e u n e r , elle ne 

se sera i t pas d o n n é la m o r t . 

Les r e q u é r a n t s sol l ic i tèrent un r epo r t , q u e le t r i buna l accorda , pour 

d e m a n d e r l ' ass is tance jud ic i a i r e . U n Queen's Counsel fut sollicité pour 

d o n n e r son avis q u a n t au lien de causa l i t é . L 'ass i s tance jud ic i a i r e fut 

refusée , et une d e m a n d e de cont rô le de ce refus fut r e j e t ée . Les 

r e q u é r a n t s déc l a r en t q u e , faute de f i n a n c e m e n t , ils ne peuven t 

poursu iv re leur ac t ion . 

B. Le droit et la pratique internes pertinents 

/. Dispositions disciplinaires relatives aux prisons 

Le pr inc ipa l t e x t e r é g l e m e n t a n t la ges t ion des pr i sons est la loi de 1989 

su r les pr isons d 'Ecosse . Elle dispose que le m i n i s t r e est r e sponsab le des 



DÉCISION BOLLAN c. ROYAUME-UNI 389 

pr i sons et habi l i té à dé s igne r les d i r e c t e u r s et le p e r s o n n e l des t inés à les 

faire fonct ionner . Il r é g l e m e n t e l ' o rgan isa t ion des pr isons et la 

survei l lance des d é t e n u s . 

Le r è g l e m e n t appl icable en l 'espèce est celui de 1994 re la t i f aux pr isons 

et j e u n e s d é l i n q u a n t s p o u r l 'Ecosse. 

La ges t ion de la pr ison et la survei l lance des d é t e n u s incomben t au 

d i r e c t e u r de la pr ison (ar t ic le 78 § 1 du r è g l e m e n t ) . Sous son a u t o r i t é , le 

pe r sonne l p é n i t e n t i a i r e effectue les t âches nécessa i res au fonc t ionnemen t 

quo t id i en de la pr i son (ar t ic le 3) . 

Le c h a p i t r e 9 du r è g l e m e n t t r a i t e de la sécur i t é et de la survei l lance . 

L 'a r t ic le 80 prévoit n o t a m m e n t que le d i r e c t e u r peu t d o n n e r p a r écrit 

l 'ordre d ' isoler un d é t e n u lorsque ce t t e m e s u r e pa ra î t souha i t ab le 

p o u r m a i n t e n i r l 'o rdre et la discipl ine, p r o t é g e r l ' in té rê t d ' un d é t e n u 

ou a s s u r e r la sécur i t é d ' a u t r u i . U n tel o rd re peu t ê t r e g é n é r a l ou 

s ' app l iquer à une act ivi té pa r t i cu l i è r e . S'il a un c a r a c t è r e géné ra l , il ne 

peu t ê t r e va lable plus de so ixan te -douze h e u r e s sans m a n d a t écrit du 

m i n i s t r e . Pare i l m a n d a t ne peu t excéder une d u r é e d ' un mois , mais 

peu t ê t r e renouve lé . L o r s q u ' u n o rd re p o r t e sur u n e act ivi té 

pa r t i cu l i è re , il ne peu t d é p a s s e r so ixan te -douze heu re s , mais le 

d i r ec t eu r peu t d o n n e r u n nouvel o r d r e , sous rése rve d ' un cont rô le 

h e b d o m a d a i r e . 

L 'a r t ic le 83 du r è g l e m e n t habi l i te le d i r e c t e u r à o r d o n n e r de con ten i r 

p h y s i q u e m e n t au moyen d ' une c e i n t u r e u n d é t e n u qu i se blesse ou 

blesse a u t r u i , qui e n d o m m a g e des biens ou crée du d é r a n g e m e n t , ou 

qu i m e n a c e de c o m m e t t r e l 'un de ces ac tes . En cas d 'u sage de la 

c e i n t u r e , le m é d e c i n doit ê t r e avisé. S'il n ' a p p r o u v e pas ce t t e m e s u r e , il 

faut en lever la c e i n t u r e . 

L 'a r t ic le 85 au to r i se le d i r e c t e u r à o r d o n n e r l ' i so lement t e m p o r a i r e 

clans une cel lule spéciale d ' un d é t e n u rebel le ou violent . C e t t e m e s u r e ne 

doit pas se p ro longe r au-de là de la d u r é e nécessa i re et ne doit en aucun cas 

d é p a s s e r v i n g t - q u a t r e h e u r e s . Il convient d ' en aver t i r le m é d e c i n et d 'a l ler 

voir le d é t e n u tous les q u a r t s d ' h e u r e . Pa r cellule spécia le , on e n t e n d u n e 

a u t r e cellule q u e celle q u e le d é t e n u occupe h a b i t u e l l e m e n t et équ ipée 

d ' ins ta l l a t ions pa r t i cu l i è r e s a d a p t é e s à l 'observat ion . 

Le c h a p i t r e 10 du r è g l e m e n t t r a i t e des m a n q u e m e n t s à la discipl ine. 

L 'a r t ic le 94, i n t e r p r é t é à la l umiè r e de l ' annexe 3, é n u m è r e divers 

c o m p o r t e m e n t s , don t le m a n q u e de respec t envers un m e m b r e du 

pe r sonne l , l 'emploi d ' un vocabula i re m e n a ç a n t , in jur ieux ou insu l t an t 

ou l ' adopt ion de c o m p o r t e m e n t s de ce type, le refus d 'obéi r à un ordre 

lég i t ime ou le non- respec t du r è g l e m e n t . L 'a r t i c le 95 dispose q u e l 'agent 

qui a c o n s t a t é un m a n q u e m e n t à la discipline doi t le s igna le r au 

d i r e c t e u r , qu i peu t a lors o r d o n n e r l ' i so lement du d é t e n u , et ce pour 

u n e d u r é e m a x i m a l e de so ixan te -douze h e u r e s . L 'a r t ic le 96 dispose que 

l ' accusa t ion de m a n q u e m e n t à la discipl ine doit ê t r e p rononcée le plus 
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r a p i d e m e n t possible et en tout eas d a n s les q u a r a n t e - h u i t h e u r e s . Le 

d é t e n u doit ê t r e informé pa r écrit de l ' accusa t ion au plus t a rd deux 

h e u r e s avan t l ' e n q u ê t e q u e le d i r e c t e u r doit m e n e r a u x t e r m e s de 

l 'ar t icle 96. Le d é t e n u doit ê t r e informé de tous les dé ta i l s de 

l ' accusa t ion , avoir la possibil i té de se dé fendre , c i te r des t émo ins à 

d é c h a r g e et c o n t r e - i n t e r r o g e r les t é m o i n s . A t i t r e excep t ionne l , le 

d i r e c t e u r peu t a u t o r i s e r le d é t e n u à se faire ass i s te r d ' un dé fenseu r . 

L 'a r t ic le 100 dispose q u e la sanc t ion peu t p r e n d r e la forme d 'un 

a v e r t i s s e m e n t , d ' u n e suppress ion des a v a n t a g e s et d ' un r e p o r t de la 

d a t e d ' é l a r g i s s e m e n t . L 'ar t ic le 111 du c h a p i t r e 11 prévoit la possibil i té 

de faire appe l a u p r è s du m i n i s t r e en cas de verdict de cu lpabi l i té et de 

c o n d a m n a t i o n . 

2. Procédures de plainte à la disposition des détenus 

Le c h a p i t r e 11 du r è g l e m e n t t r a i t e des d e m a n d e s et p la in tes . 

Aux t e r m e s de l 'ar t icle 102, un d é t e n u peu t d e m a n d e r à pa r l e r à un 

fonc t ionna i re du min i s t è r e , un m e m b r e du comi té des visites ou u n j u g e 

p ré s iden t ou j u g e en visite à la pr ison. Selon l 'ar t icle 103, un d é t e n u qui 

souha i t e se p l a ind re au comi té des visites doit se voir r e m e t t r e du pap ie r 

et son cour r i e r doit ê t r e pos té sans délai . 

Les a r t ic les 104 à 109 déc r iven t le sys t ème mis en p l a c e : les d é t e n u s 

p e u v e n t se p l a ind re tout d ' abord a u p r è s du survei l lant p r inc ipa l , puis du 

survei l lant d ' u n i t é , au comi t é i n t e r n e des p l a in t e s , au d i r e c t e u r et enfin au 

m i n i s t r e . 

U n c o m m i s s a i r e aux p la in te s p o u r les pr isons écossaises t ravai l le en 

d e h o r s du cadre r é g l e m e n t a i r e p o u r e n t e n d r e les p la in tes des d é t e n u s . 

Les d é t e n u s qui d é n o n c e n t une infract ion au r è g l e m e n t peuven t 

c o n t e s t e r les décis ions du d i r e c t e u r ou du pe r sonne l ag i s san t en son n o m 

en d e m a n d a n t à la Court of Session de p rocéde r à un cont rô le j u r id i c t ionne l . 

3. Législation interne en matière d'isolement en prison 

En l 'affaire Hague v. Deputy Governor of Parkhurst Prison and others, and 

Weldon v. the Home Office (AU England Reports 1991, vol. 3 , p . 734), la 

C h a m b r e des lords a di t , c o n c e r n a n t des griefs de d é t e n u s , que des 

m e s u r e s pr ises d a n s la pr ison c o n s t i t u a i e n t une a t t e i n t e i r r égu l i è re à 

l eur l iber té : 

«I l a é t é l é g a l e m e n t c o n d a m n é à la p r i s o n , où il es t a s s u j e t t i à la loi d e 1952 su r les 

p r i s o n s et a u r è g l e m e n t p é n i t e n t i a i r e d e 1964. S a vie e n t i è r e e s t r é g i e p a r ces t e x t e s . Il 

n ' e s t p a s l i b re d e fa i re ce q u ' i l v e u t q u a n d il le v e u t . Sa l i b e r t é d ' a c t i o n e s t dé f in i e p a r le 

r é g i m e p é n i t e n t i a i r e . M e t t r e W e l d o n a u c a c h o t et i so le r H a g u e a mod i f i é les c o n d i t i o n s 

d e l e u r d é t e n t i o n m a i s ne les a p a s p r i v é s d e l e u r l i b e r t é p u i s q u ' i l s l ' a v a i e n t p e r d u e d è s 

l e u r i n c a r c é r a t i o n . » 
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G R I E F S 

1. Les r e q u é r a n t s se p la ignen t de ce qu 'Ange l a Bol lan a subi des pe ines 

ou t r a i t e m e n t s d é g r a d a n t s en ra ison de son i so lement selon eux illégal 

d a n s sa cel lule , au mépr i s de l 'ar t icle 3 de la Conven t i on . 

2. D ' a p r è s les r e q u é r a n t s , la d é t e n t i o n d 'Ange la Bol lan d a n s les 

c i r cons tances déc r i t e s n ' é t a i t pas légale et cons t i tue u n e violat ion d e 

l 'ar t icle 5 de la Conven t i on . Le r è g l e m e n t p é n i t e n t i a i r e ne con tena i t 

d ' a p r è s eux a u c u n e disposi t ion p e r m e t t a n t de laisser Angc la Bollan 

e n f e r m é e d a n s sa ce l lu l e ; en a d m e t t a n t et a p p u y a n t pare i l les pun i t ion e t 

d é t e n t i o n i l légales, les a u t o r i t é s a u r a i e n t p rovoqué sa m o r t ou y a u r a i e n t 

concouru . 

3. Les r e q u é r a n t s a l l èguen t que le droi t d 'Ange la Bollan à la l iber té de 

r éun ion et d ' assoc ia t ion a fait l 'objet d e res t r ic t ions i l légales , ce qu i 

e m p o r t e violat ion de l 'ar t icle 11 de la Conven t ion . 

E N D R O I T 

1. Les r e q u é r a n t s a l l èguen t q u e l ' i so lement d 'Ange la Bollan dans sa 

cellule s 'analyse en u n e peine ou un t r a i t e m e n t d é g r a d a n t con t r a i r e à 

l 'ar t icle 3, ainsi l ibe l lé : 

«Nul ne peut être soumis à la torture ni à dos peines ou t ra i tements inhumains ou 

dégradants . » 

Le G o u v e r n e m e n t e s t ime que les condi t ions d ' i nca rcé ra t i on à la pr ison 

de C o r n t o n Vale ne sont pas s t r ic tes et ne s a u r a i e n t passe r p o u r a t t e i n d r e 

le niveau requ i s p o u r ê t r e qual i f iées d ' i n h u m a i n e s ou d é g r a d a n t e s . Elle 

n 'es t r e s tée e n f e r m é e d a n s sa cel lule q u ' u n e h e u r e et c i n q u a n t e m i n u t e s 

environ et r ien ne m o n t r a i t qu 'e l le ait eu des t e n d a n c e s suic idaires ou 

q u ' u n tel i so lement r i squera i t de p rovoque r de telles t e n d a n c e s . 

Les r e q u é r a n t s cons idè ren t q u e , p o u r u n e j e u n e fille h é r o ï n o m a n e d e 

d ix -neuf ans n ' a y a n t pas a u p a r a v a n t enf re in t le r è g l e m e n t p é n i t e n t i a i r e , il 

est d é g r a d a n t d ' ê t r e t r a i t é e c o m m e elle l'a é t é . Elle a é té punie 

i n u t i l e m e n t et sans jus t i f ica t ion d ' une m a n i è r e non p révue par le 

r è g l e m e n t , ce qui doi t passe r p o u r un t r a i t e m e n t d é g r a d a n t envers la 

p e r s o n n e conce rnée . 

La C o u r rappe l le q u ' u n mauva i s t r a i t e m e n t doit a t t e i n d r e u n 

m i n i m u m de grav i té pour t o m b e r sous le cou]) de l 'ar t icle 3. 

L ' appréc i a t ion de ce m i n i m u m est r e l a t ive ; elle d é p e n d de l ' ensemble 

des d o n n é e s de la cause et n o t a m m e n t de la d u r é e du t r a i t e m e n t , de ses 

effets phys iques e t /ou m e n t a u x ainsi q u e , parfois , du sexe , de l 'âge et d e 

l ' é t a t d e s a n t é d e la v i c t ime (voir, e n t r e a u t r e s , l ' a r rê t T e k i n c. T u r q u i e du 

9 j u i n 1998, Recueil des arrêts et décisions 1998-IV, p . 1 5 1 7 , § 5 2 ) . E n o u t r e , en 

r e c h e r c h a n t si u n e pe ine ou un t r a i t e m e n t est d é g r a d a n t , la C o u r 
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e x a m i n e r a si le bu t é ta i t d ' h u m i l i e r et de r aba i s se r l ' in té ressé et si, 

cons idérée dans ses effets, la m e s u r e a ou non a t t e i n t la p e r s o n n a l i t é de 

celui-ci d ' u n e m a n i è r e incompa t ib l e avec l 'ar t ic le 3 ( a r r ê t R a n i n e n 

c. F in l ande du 16 d é c e m b r e 1997, Recueil 1997-VIII, pp. 2821-2822, § 55) . 

E n l 'espèce, les surve i l lan ts de pr ison i n f o r m è r e n t Angc la Bollan 

qu ' e l l e devai t r e s t e r d a n s sa cel lule au lieu de re jo indre les a u t r e s 

d é t e n u s avant le dé j eune r , et ce parce qu 'e l le avait d o n n é des coups d a n s 

la po r t e de sa cel lule. Ce la signifie qu 'e l l e est r e s t é e e n f e r m é e de 11 h 10 à 

12 h 50 , h e u r e à laquel le on découvr i t qu ' e l l e s ' é ta i t suic idée . Les é l é m e n t s 

de p reuve a p p a r u s lors de l ' e n q u ê t e ont toutefois conf i rmé qu ' i l n 'y avait 

a u c u n e ra ison de soupçonne r chez elle des t e n d a n c e s su ic ida i res . 

L ' e n s e m b l e des p reuves mon t r a i t auss i q u e le fait qu ' e l l e n 'a i t pas pris 

ses m é d i c a m e n t s ce ma t in - l à n ' au ra i t eu a u c u n e c o n s é q u e n c e su r son 

é t a t d ' espr i t . Lors de l ' enquê t e , il y eu t u n e c e r t a i n e discuss ion et u n e 

c e r t a i n e i nce r t i t ude q u a n t à savoir si les surve i l lan ts ava ien t l ' i n ten t ion 

d e la p u n i r en la la issant d a n s sa cel lule p e n d a n t plus l o n g t e m p s q u e 

d ' h a b i t u d e , ce qu ' i ls n ' ava ien t pas le pouvoir de faire, ou s'il s 'agissai t 

d ' u n e m e s u r e de r e t o u r au ca lme qu ' i l s é t a i en t habi l i tés à p r e n d r e . 

Q u e c e t t e m e s u r e ait visé u n but pun i t i f ou non, la C o u r j u g e qu 'e l l e n ' a 

pas a t t e i n t le niveau m i n i m u m de g rav i t é r equ i s pa r l 'ar t ic le 3 de la 

C o n v e n t i o n pour cons t i t ue r une pe ine ou un t r a i t e m e n t i n h u m a i n ou 

d é g r a d a n t . A cet éga rd , elle a t enu c o m p t e de la cour t e d u r é e de 

l ' i so lement , de ce q u e l ' in té ressée é ta i t d a n s sa p rop re cellule et 

q u ' a u c u n e indica t ion , phys ique ou m e n t a l e , n ' a a l e r t é ou n ' a u r a i t dû 

a l e r t e r les a u t o r i t é s p é n i t e n t i a i r e s q u a n t au r i sque q u ' A n g e l a Bollan 

éprouve de graves souffrances du fait d e c e t t e m e s u r e . 

Dès lors, la C o u r conclut qu ' i l y a lieu de re je te r ce gr ief pour défau t 

man i fe s t e de fondemen t sous l 'angle de l 'ar t icle 35 §§ 3 et 4 de la 

Conven t i on . 

2. Les r e q u é r a n t s a l l èguen t q u e l ' i so lement d 'Ange la Bol lan d a n s sa 

cellule e m p o r t e violat ion de l 'ar t ic le 5 § 1 de la Conven t ion , qui d ispose 

en ses pas sages p e r t i n e n t s : 

« I. Toute personne a droit à la liberté et à la sûreté. Nul ne peut être privé de sa 

liberté, sauf dans les cas suivants et selon les voies légales: 

a) s'il est détenu régulièrement après condamnation par un tribunal compétent ; 

b) s'il a fait l'objet d'une arrestation ou d'une détention régulières pour insoumission 

à une ordonnance rendue, conformément à la loi, par un tribunal ou en vue de garantir 

l'exécution d'une obligation prescrite par la loi ; 

( . . . )» -

Le G o u v e r n e m e n t fait valoir que l ' i nca rcé ra t ion d 'Ange la Bollan é ta i t 

légale pu isqu 'e l le se fondait sur une o r d o n n a n c e jud ic i a i r e . A u c u n des 

ac tes du pe r sonne l p é n i t e n t i a i r e n ' a modifié le mot i f de sa pr iva t ion de 
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l iber té . La décision des surve i l lan ts de ne pas la la isser sor t i r de sa cellule 

avant le d é j e u n e r s ' inscrivait d a n s le fonc t ionnemen t n o r m a l de la pr ison. 

Ils n 'on t pas agi i l l éga lement ma i s en v e r t u d e l eu r pouvoir , en t a n t q u e 

r e p r é s e n t a n t s du d i r e c t e u r , de con t rô le r la vie q u o t i d i e n n e des d é t e n u s et 

de faire face aux é v é n e m e n t s ponc tue l s ne nécess i t an t pas de m e s u r e s 

d isc ip l ina i res officielles. Ils v isaient p lu tô t à l imi te r la faculté de 

c i rcu la t ion q u e la l ibe r té . Quo i qu ' i l en soit, d a n s la m e s u r e où les 

r e q u é r a n t s font valoir q u e l ' i so lement é ta i t i l légal, ils n 'on t pas épuisé les 

recours i n t e r n e s c o m m e l 'exige l 'ar t icle 35 § 1 de la Conven t ion en 

a t t a q u a n t l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e en d o m m a g e s et i n t é r ê t s . 

Les r e q u é r a n t s a f f i rment avoir épuisé les voies de recours i n t e rnes . Ils 

ont e n g a g é une ac t ion en j u s t i c e afin de p réven i r la forclusion de tout grief 

po ten t i e l . O r , l ' ass i s tance jud ic ia i r e l eur ayan t é té refusée , ils n 'ont pu 

poursu ivre leur ac t ion . S 'agissant du fond de l eu r s griefs , ils c o n t e s t e n t 

que les surve i l lan ts a ien t pris d e s imples m e s u r e s de « r e t o u r au c a l m e » . 

En e m p ê c h a n t Ange l a Bollan de se j o i n d r e aux a u t r e s d é t e n u s , ils 

e n t e n d a i e n t la p u n i r et c 'est b ien d ' une pun i t ion qu' i l s 'agissai t . C e t t e 

pun i t ion n ' é t a i t pas p révue d a n s le r è g l e m e n t p é n i t e n t i a i r e , lequel 

prévoyai t des m e s u r e s formel les assor t ies de g a r a n t i e s p rocédura l e s . De 

plus, ce t t e m e s u r e é ta i t inu t i le et injustif iée, é t a n t d o n n é qu 'Ange l a 

Bollan s 'é ta i t toujours b ien condu i t e et q u e les coups qu 'e l l e avai t d o n n é s 

dans la po r t e ne m e n a ç a i e n t pas l 'o rdre d a n s la pr ison. T a n d i s que la mise 

en d é t e n t i o n é ta i t jus t i f iée sous l 'angle de l 'ar t icle 5 § 1 a ) , l ' en fe rmer dans 

sa cel lule sans ra i son va lab le , s ans a u c u n e forme de g a r a n t i e et de 

m a n i è r e t o t a l e m e n t a r b i t r a i r e , cons t i tua i t une pr iva t ion de l iber té 

s u p p l é m e n t a i r e qui ne se jus t i f ia i t a u c u n e m e n t a u r e g a r d de l 'ar t icle 5 

§ 1 a) ou b) . 

La C o u r j u g e inu t i l e de r e c h e r c h e r si les r e q u é r a n t s on t épuisé les 

r ecours i n t e r n e s c o m m e l 'exige l 'ar t icle 35 § 1 de la Conven t i on pour les 

ra isons exposées ci-dessous. 

La C o u r rappe l le q u e pour r e spec t e r l 'ar t ic le 5 § 1, la d é t e n t i o n doit 

avoir lieu «se lon les voies l éga les» et « ê t r e r é g u l i è r e » . En la m a t i è r e , la 

Conven t i on renvoie pour l 'essent iel à la légis lat ion na t iona l e et consacre 

l 'obl igat ion d 'en r e s p e c t e r les n o r m e s de fond c o m m e de p r o c é d u r e , mais 

elle exige d e surcro î t la confo rmi té de t o u t e pr iva t ion d e l iber té au but d e 

l 'ar t icle 5 : p r o t é g e r l ' individu con t re l ' a rb i t r a i r e (voir, e n t r e a u t r e s , les 

a r r ê t s W i n t e r w e r p c. Pays-Bas du 24 oc tobre 1979, série A n" 33 , 

pp. 17-18, § 39, et pp. 19-20, § 45, et A e r t s c. Be lg ique du 30 ju i l l e t 1998, 

Recueil 1998-V, pp . 1961-1962, § 46) . De plus , il faut u n ce r t a in lien e n t r e , 

d ' une pa r t , le mot i f invoqué p o u r la pr iva t ion de l iber té au to r i sée e t , 

d ' a u t r e p a r t , le lieu et le r ég ime de la d é t e n t i o n ( a r r ê t A s h i n g d a n e 

c. R o y a u m e - U n i du 28 ma i 1985, série A n" 9 3 , p . 2 1 , § 44) . 

Nul ne con te s t e q u ' e n l 'occurrence Ange la Bollan a é té l éga l emen t 

p lacée en d é t e n t i o n provisoire à la pr ison de C o r n t o n Vale à la sui te 
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d ' u n e o r d o n n a n c e jud ic ia i r e d a n s l ' a t t e n t e du p rononcé de la pe ine 

s a n c t i o n n a n t une infract ion péna le . Nul ne con te s t e non plus q u e la 

pr ison é ta i t l ' é t ab l i s sement app rop r i é à ce type de d é t e n t i o n ni qu ' i l n 'y 

avait r ien à r ed i re c o n c e r n a n t son lieu de d é t e n t i o n d a n s la pr ison. La 

q u e s t i o n pr inc ipa le est celle de savoir si la décis ion des surve i l lan ts de 

laisser Ange la Bollan d a n s sa cellule j u s q u ' a u d é j e u n e r - à savoir 

p e n d a n t moins de deux h e u r e s - cons t i t ue en soi u n e pr iva t ion injustifiée 

et i r r égu l i è re de l iber té d a n s l ' ence in te de la p r i son . 

L a C o u r n ' exc lu t pas q u e des m e s u r e s a d o p t é e s d a n s u n e pr ison 

pu i ssen t d a n s des c i r cons tances excep t ionne l l es s ' ana lyser en une 

a t t e i n t e au droi t à la l iber té . De m a n i è r e g é n é r a l e , toutefois , des 

m e s u r e s d isc ip l ina i res formelles ou non, qu i ont des effets sur les 

condi t ions de d é t e n t i o n à l ' i n té r i eur de la pr ison, ne peuven t passer pour 

u n e pr iva t ion de l iber té . De tel les m e s u r e s doivent ê t r e cons idérées d a n s 

des c i r cons tances n o r m a l e s c o m m e des modif ica t ions des condi t ions de la 

d é t e n t i o n légale et , de ce fait, s o r t e n t d u c h a m p d 'app l ica t ion de l 'ar t icle 5 

§ 1 de la Conven t ion (X c. Suisse, r e q u ê t e n" 7754/77, décision de la 

C o m m i s s i o n du 9 mai 1977, Décis ions et r a p p o r t s (DR) 11, p . 216). D a n s 

ce r t a in s cas , toutefois , des ques t i ons p e u v e n t se pose r sous l 'angle des 

a r t ic les 3 et 8 de la Conven t ion . 

S 'agissant des faits de la cause , en t e n a n t c o m p t e du type, de la d u r é e et 

du mode d ' app l ica t ion de la m e s u r e en ques t ion , la C o u r j u g e q u e 

l ' i so lement d 'Ange la Bol lan d a n s sa cel lule de 11 h 10 à 12 h 50 

cons t i tua i t u n e modif icat ion des condi t ions hab i tue l l e s de sa d é t e n t i o n 

d ' une n a t u r e et d ' u n e in t ens i t é te l les qu 'e l l e ne r e p r é s e n t a i t pas u n e 

pr iva t ion de l ibe r té . 

Il s 'ensuit que ce t te par t ie de la r e q u ê t e doit ê t re re je tée comme 
m a n i f e s t e m e n t mal fondée en ve r tu de l 'ar t icle 35 §§ 3 et 4 de la 

Conven t i on . 

3. Les r e q u é r a n t s se p l a ignen t d e ce q u ' A n g e l a Bollan a é t é pr ivée de 

son dro i t à la l iber té d 'associa t ion , au m é p r i s de l 'ar t icle 11 de la 

C o n v e n t i o n , ainsi l ibel lé : 

« 1. Toute personne a droit à la liberté de réunion pacifique et à la liberté 

d'association, y compris le droit de fonder avec d'autres des syndicats et de s'affilier à 

des syndicats pour la défense de ses intérêts. 

2. L'exercice de ces droits ne peut faire l'objet d 'autres restrictions que celles qui, 

prévues par la loi, constituent des mesures nécessaires, dans une société démocratique, 

à la sécurité nationale, à la sûreté publique, à la défense de l'ordre et à la prévention du 

crime, à la protection de la santé ou de la morale, ou à la protection des droits et libertés 

d 'autrui . Le présent article n'interdit pas que des restrictions légitimes soient imposées 

à l'exercice de ces droits par les membres des forces armées, de la police ou de 

l 'administration de l 'Etat.» 

La C o u r cons idère q u e , d a n s le c ad re des pr i sons , l 'ar t ic le 11 ne confère 

pas le droi t de m e n e r u n e vie sociale avec les a u t r e s d é t e n u s à un m o m e n t 
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ou à un endroi t d o n n é (McFeeley et a u t r e s c. R o y a u m e - U n i , r e q u ê t e 

n° 83 1 7/78, décis ion d e la C o m m i s s i o n du 15 m a i 1980, D R 20, p . 98) . Elle 

r e je t t e donc la p r é s e n t e r e q u ê t e pour incompat ib i l i t é ratione materiae avec 

les disposi t ions de la C o n v e n t i o n en app l ica t ion de l 'ar t icle 35 §§ 3 et 4 de 

la Conven t i on . 

Pa r ces mot i fs , la C o u r , à l ' unan imi t é , 

Diklare la r e q u ê t e i r recevable . 
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S U M M A R Y 1 

Alleged failure to ensure effective investigation into death resulting from 
purported medical negligence 

Article 2 

Life - Alleged failure to ensure effective investigation into death resulting from purported 
medical negligence - Positive obligations - Health care - Extent of State's obligations in the 
field of health care - Effectiveness of investigation into circumstances of death - Settlement of 
civil action, precluding full investigation into circumstances of death — Victim 

Article 6 § 1 

Access to court - Civil proceedings - Civil rights and obligations - Right recognised in domestic 
law — Arguable claim - Absence of right recognised in domestic law 

* 

The applicants' 10-year-old son was admitted to hospital after persistent spells of 
severe abdominal cramps and vomiting. He was discharged a few days later but 
subsequently became ill again. The applicants sought medical t reatment on seven 
separate occasions from five different general practitioners at a local health centre 
but maintain that they were always sent home, advised that there was nothing to 
worry about or given ineffective treatment . Their son's condition rapidly 
deteriorated and he later died in hospital. The cause of death was Addison's 
disease, arising from adrenal insufficiency, which is potentially fatal if untreated 
but is susceptible to treatment if diagnosed in time. The applicants were 
subsequently shown their son's medical records, which they claim revealed that 
the doctor who had examined him when he was first admitted to hospital had 
suspected Addison's disease at that time; however, a diagnostic test which he had 
requested had never been carried out. The applicants made a formal complaint to 
the medical services committee. They claim that when they received copies of the 
notes made by the five general practitioners they discovered that certain 
documents had been substituted and that there was no longer any mention of 
Addison's disease in the records. The medical services committee concluded that 
one of the general practitioners should be given the minimum possible reprimand, 
while it found that the others were not in breach of their terms of service. No 
mention was made of the alleged falsification of documents. The applicants 
appealed to the Secretary of State for Wales. During an adjournment of these 
proceedings, a number of prejudicial "missing" documents turned up, as a result 
of which the applicants withdrew their appeal. They referred the matter to the 
Director of Public Prosecutions but after a two-year inquiry by the police they 

1. This summary by the Registry does not bind the Court . 
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were informed that there was insufficient evidence to prosecute the doctors. The 
applicants then instituted civil proceedings against the doctors for negligence and 
post-death misconduct in falsifying the records. The Health Authority eventually 
admitted liability on the basis of the failure to diagnose and treat Addison's disease 
and agreed to pay the applicants compensation plus a certain sum in respect of 
costs. The action against the doctors in respect of medical negligence was 
consequently discontinued; the claims in respect of the post-death events were 
struck out on the ground that the duty alleged by the applicants did not exist in 
law. In particular, the court found that doctors had no duty of candour lo the 
parents of a deceased child about the circumstances surrounding the death. The 
applicants' appeal was dismissed by the Court of Appeal and leave to appeal to the 
House of Lords was refused. 

Held 
(1) Article 2 § 1: The issue in the present case was entirely different from 
that in the case of Osman v. the United Kingdom, in terms of both the 
context and scope of the obligation, since in that case the Court was 
addressing the circumstances in which a duty may devolve on law 
enforcement agencies to take preventive operational measures to protect an 
individual whose life is at risk from the criminal acts of a third party. The 
first sentence of Article 2 enjoined the State not only to refrain from the 
intentional and unlawful taking of life, but also to take appropriate steps to 
safeguard the lives of those within its jurisdiction, and it could not be 
excluded that the acts and omissions of the authorities in the field of health 
care policy might in certain circumstances engage their responsibility under 
the positive limb of Article 2. However, where a Contracting State had made 
adequate provision for securing high professional standards among health 
professionals and the protection of the lives of patients, matters such as 
errors of judgment or negligent co-ordination among health professionals in 
the treatment of a particular patient were not sufficient in themselves to call 
a Contracting Slate to account from the standpoint of its positive obligations. 
The events leading to the death of the applicants' son and the responsibility of 
the health professionals were matters which had to be addressed from the 
angle of the adequacy of the mechanisms in place for shedding light on the 
course of those events. The procedural obligation to have some form of 
official investigation, which had been applied to situations in which an 
individual had died as a result of an act of violence, could not be confined to 
such circumstances but extended to the need for an effective independent 
system for establishing the cause of death of an individual under the care 
and responsibility of health professionals and any liability on their part. The 
examination of the applicants' complaints had to be limited to the events 
leading up to the death of their son, the issue of the alleged falsification of 
documents falling to be determined from the angle of their complaint under 
Article 6 that they were unable to secure a ruling on the doctors' post-death 
responsibility. By withdrawing their appeal, the applicants had closed one of 
the options which might have uncovered the extent of the lack of co
ordination among the doctors. Of greater significance, however, was the fact 
that they had settled their civil action in negligence against the health 
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authority and had not pursued individual claims against the doctors, thus 
closing another and crucially important avenue for shedding light on the 
extent of the doctors' responsibility for their son's death. Had the civil action 
proceeded, the applicants would not only have been entitled to a full 
adversarial hearing on their allegations of negligence but could also have 
made their grievance about the falsification of the medical records a live 
issue before the court. In these circumstances, it was not open to the 
applicants to complain under Article 2 that there had been no effective 
investigation into their son's death: where a relative of a deceased person 
accepted compensation in settlement of a civil claim based on medical 
negligence, he or she could in principle no longer claim to be a victim in 
respect of the circumstances surrounding the treatment administered or the 
investigation into the death: incompatible ratione personae. 
(2) Article 8: Even assuming that this provision was applicable to the facts at issue 
and could be considered to denote a positive obligation on the authorities to make 
a full, frank and complete disclosure of the medical records of a deceased child to 
his parents, the applicants had denied themselves the possibility of confirming 
their concerns by withdrawing their appeal and settling their civil action in 
negligence. Consequently, they could no longer claim to be victims: incompatible 
ratione personae. 

(3) Article 6 § 1: An applicant had to be able to demonstrate an arguable claim 
under domestic law that there had been a breach of a civil right actionable in law 
and it was impermissible for the Court to arrogate to itself the task of creating in 
favour of an individual a substantive right where none was recognised under 
domestic law. In the present case, the applicants' claims concerning the damage 
they had suffered as a result of the alleged cover-up had been struck out by the 
domestic court on the ground that they did not disclose any cause of action; the 
domestic courts had not relied on a doctrine of immunity or invoked public policy 
considerations to preclude examination of the claims, and in this respect the case 
had to be distinguished from the Osman case. Consequently, the applicants could 
not be said to have an arguable claim for the purposes of applicability of Article 6. 
Moreover, the end result of the domestic courts ' approach was not to bestow 
immunity on doctors who deliberately misled relatives of a deceased patient, 
since doctors and health authorities remained liable to account for their acts and 
omissions in the context of a civil action for negligence, while deliberate 
falsification of evidence and attempts to pervert the course of justice were 
punishable under criminal law: manifestly ill-founded. 

(4) Article 13: The Court had already found that by settling their negligence 
action the applicants had denied themselves the possibility of an adversarial 
hearing on the circumstances of their son's death and that it could not speculate 
on how the proceedings before the Secretary of State would have evolved had 
they maintained their appeal. Furthermore, the decision not to prosecute could 
not be said to be arbitrary or symptomatic of an inadequate investigation. The 
essence of the applicants' complaint was that they were unable to sue the doctors 
in a separate civil action for damages arising out of the alleged post-death 
misconduct and it had already been established that they had no arguable basis 
in domestic law for invoking such a right. Thus, they could not be said to have an 
arguable claim for the purposes of Article 13 either: manifestly ill-founded. 
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T H E F A C T S 

T h e first app l ican t [Mr Wi l l i am Powel l ] , born in 1953, a n d the second 
app l ican t [Mrs An i t a Powel l ] , born in 1955, a re h u s b a n d a n d wife. T h e y 
a r e b o t h Br i t i sh c i t izens living in Swansea in the U n i t e d K i n g d o m . T h e y 
a r e r e p r e s e n t e d before t he C o u r t by M r s N. Mole , a lawyer w o r k i n g wi th 
t he Aire C e n t r e , London . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of the case , as s u b m i t t e d by the app l i can t s , m a y be 
s u m m a r i s e d as follows. 

/. The death of Robert Powell 

O n 5 D e c e m b e r 1989 the a p p l i c a n t s ' 10-year-old son, R o b e r t , was 
a d m i t t e d to Mor r i s ton Hosp i t a l af ter pe r s i s t en t spells of severe 
a b d o m i n a l c r a m p s and vomi t ing . T h e p a e d i a t r i c i a n in c h a r g e of his ca re , 
D r Forbes , suspec t ed tha t Robe r t suffered from a d r e n a l insufficiency 
(Addison 's d i sease ) , a n d m a d e a w r i t t e n repor t to the chi ld 's gene ra l 
p r ac t i t i one r s at Ys t radgyn la i s H e a l t h C e n t r e , s t a t i n g t h a t he r e q u i r e d a n 
A C T H s t i m u l a t i o n tes t to confirm t h e d iagnos is . T h e tes t was not ca r r i ed 
ou t . R o b e r t was d i scha rged from the hospi ta l on 9 D e c e m b e r 1989. 
N e i t h e r t he H e a l t h A u t h o r i t y nor R o b e r t ' s g e n e r a l p r ac t i t i one r s recal led 
R o b e r t to hospi ta l for t he A C T H s t imu la t i on test following his d i scha rge . 
R o b e r t ' s p a r e n t s were never in formed t h a t t he doc to r s suspec ted 
Addison ' s d i sease . 

After his d i scharge from hospi ta l , Robe r t r e m a i n e d unwel l t h r o u g h o u t 
D e c e m b e r 1989. H e did not s e e m to recover or to r ega in his previously lost 
weight un t i l New Y e a r 1990. T h e app l i can t s t h e n cons ide red t h a t Rober t 
h a d m a d e a full recovery. 

O n 18 J a n u a r y 1990 Rober t went to see D r Forbes at M o r r i s t o n 
Hosp i t a l for a follow-up e x a m i n a t i o n . Fol lowing th is a p p o i n t m e n t , 
D r Forbes wro te to R o b e r t ' s g e n e r a l p r ac t i t i one r s at Ys t radgynla i s 
H e a l t h C e n t r e i n s t r u c t i n g t h e m to refer R o b e r t i m m e d i a t e l y if he had a 
r e c u r r e n c e of vomi t ing and /o r a b d o m i n a l pa in . 

In ea r ly Apri l 1990 R o b e r t deve loped a sore t h r o a t , a pa in in his j aw , 
a n d b e c a m e genera l ly unwel l . T h e r e a f t e r , as R o b e r t ' s condi t ion rapidly 
dec l ined , t h e app l i can t s sought medica l t r e a t m e n t for the i r son on seven 
s e p a r a t e occasions from five doc to r s at the hea l t h c e n t r e . T h e doc tors 
failed to c o m m u n i c a t e a d e q u a t e l y wi th one a n o t h e r r e g a r d i n g R o b e r t ' s 
med ica l history. Each t i m e the app l i can t s sought medica l t r e a t m e n t , the 
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app l i can t s were sent h o m e a n d / o r advised t h a t t h e r e was n o t h i n g to worry 
abou t a n d / o r were given ineffective a n d / o r i n a p p r o p r i a t e t r e a t m e n t . 

O n 2 Apri l 1990 the first app l ican t b r o u g h t Rober t to see D r E. H u g h e s 
a t t he Ys t radgyn la i s H e a l t h C e n t r e . D r H u g h e s could not find a n y t h i n g 
w r o n g wi th Robe r t a n d advised the fa ther not to worry . 

O n 6 Apri l 1990 the first app l i can t b r o u g h t R o b e r t to see D r Flower. 
Dr Flower could not find any th ing wrong wi th Robe r t a n d advised t he 
f a the r not to worry . 

R o b e r t ' s condi t ion con t inued to d e t e r i o r a t e . His a p p e t i t e was poor . H e 
was weak and l ist less. O n 10 Apri l 1990 Rober t vomi t ed while e a t i n g a 
m e a l . 

O n 11 Apri l 1990 the app l i can t s aga in took Rober t to the Ys t radgynla i s 
H e a l t h C e n t r e . R o b e r t was now so weak t h a t he had to be ca r r ied to and 
from the car . Whi le in the wai t ing room, Robe r t could not sit up . T h e first 
app l i can t gave D r Wi l l i ams a full h is tory of R o b e r t ' s i l lness as he knew it. 
Th i s inc luded the admiss ion to the hospi ta l the previous D e c e m b e r , the 
vomi t ing in D e c e m b e r , t h e vomi t i ng on 10 Apri l , R o b e r t ' s c u r r e n t 
s y m p t o m s and the consu l t a t ions wi th D r H u g h e s a n d D r Flower. 
D r Wi l l i ams looked t h r o u g h R o b e r t ' s med ica l records in t h e first 
app l i can t ' s p r e sence . H e p resc r ibed Diora ly te for vomi t ing . D r Wi l l i ams 
told the first app l i can t t h a t he felt Robe r t should be re fe r red back to 
D r Forbes . D r Wi l l i ams d i c t a t e d a l e t t e r of re fe r ra l l a t e r t h a t day, bu t 
t h e l e t t e r was not typed for several days a n d was never sen t because of 
Robe r t ' s i n t e rven ing d e a t h . 

O n 15 Apri l 1990 the first app l i can t took Rober t to sec D r Boladz a t the 
c o m m u n i t y hospi ta l . T h e Powells gave D r Boladz t he full h is tory of Robe r t ' s 
i l lness as they knew it. T h e first app l ican t told h im t h a t R o b e r t ' s condi t ion 
had wor sened since see ing D r Wi l l i ams , and t h a t R o b e r t was now so weak 
t h a t he could not walk w i thou t ass i s t ance . D r Boladz e x a m i n e d R o b e r t , 
found he had a t h r o a t infect ion, a n d presc r ibed amoxycil l in . H e sugges ted 
t h a t t he Powells should t ake Robe r t for blood tes t s at t h e h e a l t h c e n t r e . T h e 
first app l i can t r e m e m b e r s see ing Dr Boladz read a l e t t e r from Dr Forbes 
d a t e d 18 J a n u a r y 1990. 

O n 16 Apri l 1990 Rober t vomi t ed aga in . T h e Powells r e q u e s t e d a h o m e 
visit. W h e n D r K. H u g h e s a r r ived , the first app l i can t gave h im a full 
h is tory of R o b e r t ' s i l lness as he knew it. D r H u g h e s sugges ted t h a t t he 
Powells pos tpone the blood tes t r e c o m m e n d e d by D r Boladz unt i l 18 Apri l 
1990 because of a b a n k holiday. H e said tha t if Robe r t vomi ted or 
d e t e r i o r a t e d fu r the r he should be a d m i t t e d to hosp i ta l . 

O n 17 Apri l 1990, the app l i can t s r e q u e s t e d a second doc tor ' s h o m e 
visit af ter R o b e r t col lapsed on the b a t h r o o m floor, fell t e m p o r a r i l y 
unconsc ious , and developed b lue - t in t ed lips a n d d i l a t ed pupi ls . D r Flower , 
who pe r fo rmed the h o m e visit, ins is ted t h a t t h e r e was no cause for conce rn 
and refused to a d m i t t he child to hospi ta l . T h e Powells called D r Flower to 
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t h e h o m e l a t e r t h a t day because of R o b e r t ' s d e t e r i o r a t i n g condi t ion . 
D r Flower s e e m e d very annoyed a t having been cal led out aga in when 
she a r r ived . O n this occasion, she a g r e e d to refer h im to hospi ta l , but 
refused to call an a m b u l a n c e to t ake h im. 

T h e app l i can t s r u shed Rober t to t he hospi ta l t hemse lves . W h e n Rober t 
a r r ived at the hospi ta l , t h e r e was i m m e d i a t e panic over his condi t ion . T h e 
second app l i can t near ly fa in ted , and she was ass i s ted from the room. 
R o b e r t was pu t on a l ife-support m a c h i n e in in tens ive ca re . T h e r e a f t e r , 
he expe r i enced two ca rd iac a r r e s t s . R o b e r t died t h a t evening . 

It was l a t e r d e t e r m i n e d t h a t Rober t had died of Addison ' s d i sease , a r a r e 
condi t ion a r i s ing from a d r e n a l insufficiency, which is po ten t ia l ly fatal if 
u n t r e a t e d , but which is suscept ib le to t r e a t m e n t if d i agnosed in t i m e . 

2. The refusal to conduct an inquest 

Shor t ly af ter R o b e r t ' s d e a t h , t he first app l ican t in formed the West 
G l a m o r g a n C o u n t y C o r o n e r ' s Office t h a t he bel ieved his son d ied as the 
resu l t of medica l ma lp rac t i ce . Desp i t e his a l l ega t ions no i nques t was 
p e r f o r m e d , and no m e n t i o n was m a d e of the a l lega t ions in t he post
m o r t e m repor t . W h e n t h e first app l ican t s u b s e q u e n t l y a sked the 
C o r o n e r ' s Office to expla in t he decis ion not to hold an i nques t , he was 
told t h a t no inques t was held because Addison ' s d i sease is a n a t u r a l 
cause of d e a t h . 

3. Alleged falsification of medical records by Robert Powell's general 
practitioners 

O n 20 Apri l a n d 23 Apri l 1990, D r H u g h e s visited the Powells at h o m e , 
b r i n g i n g wi th h im R o b e r t ' s c o m p l e t e medica l r ecords and his gene ra l 
p r a c t i t i o n e r r ecords . O n 23 April 1990 the first app l i can t a r r a n g e d for 
R e v e r e n d D.G. T h o m a s to wi tness i n d e p e n d e n t l y the in fo rma t ion in the 
r eco rds , and to m a k e a no te of t he i r c o n t e n t s . 

Whi l e e x a m i n i n g the medica l r ecords , R e v e r e n d T h o m a s ' s a t t e n t i o n 
was d r a w n to a d o c u m e n t h e a d e d "Clinical S u m m a r y S h e e t " ("CSS/1") . 
D r Forbes p r e p a r e d this d o c u m e n t d u r i n g or soon af ter Robe r t ' s 
hosp i ta l i sa t ion in D e c e m b e r 1989. It was sent to R o b e r t ' s gene ra l 
p r a c t i t i o n e r , D r Boladz, at Ys t radgyn la i s H e a l t h C e n t r e . CSS/1 
con t a ined a no te in typescr ip t on its reverse side. R e v e r e n d T h o m a s 
reca l led t h a t t he no te , which was h e a d e d " in fo rma t ion" , con t a ined the 
following de ta i l s : 

(i) t ha t t he deceased n e e d e d a n A C T H tes t ( tes t for Addison ' s 
d i sease ) ; 

(ii) t ha t the deceased ' s p a r e n t s had b e e n so in formed; 
(iii) t ha t the deceased suffered from h o r m o n a l imba lance ; 
(iv) t h a t Addison ' s d i sease was be ing cons idered . 
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T h e Powells were shocked to learn tha t doc to r s had suspec ted 
Addison ' s d isease in D e c e m b e r 1989, and tha t none of t he six doc tors 
w h o e x a m i n e d Rober t h a d c o m m u n i c a t e d this fact to t h e m . O n 30 Apri l 
1990 the app l i can t s m a d e a formal compla in t to t he Medica l Services 
C o m m i t t e e at t he Powys Fami ly H e a l t h Services A u t h o r i t y ( "FHSA") , 
a l leg ing t h a t R o b e r t ' s doctors ( inc luding Dr Boladz, Dr Flower , 
D r K. H u g h e s , Dr E. H u g h e s and D r Wil l iams) failed to provide 
a d e q u a t e profess ional med ica l services , t he lack of which r e s u l t e d in 
R o b e r t ' s d e a t h . T h e compla in t was re fe r red to t h e W e s t G l a m o r g a n 
F H S A because one of the n a m e d gene ra l p r ac t i t i one r s was a m e m b e r of 
t he Powys F H S A Medica l Services C o m m i t t e e . 

O n 5 J u l y 1990 D r Forbes w r o t e to D r E. H u g h e s invi t ing the live 
g e n e r a l p r ac t i t i one r s involved in R o b e r t ' s t r e a t m e n t to m e e t h im. Th i s 
m e e t i n g be tween Dr Forbes a n d the Five g e n e r a l p r ac t i t i one r s took place 
at Mor r i s ton Hosp i t a l . T h e doc to r s discussed the i r defence to the Powel ls ' 
a l l ega t ions of medica l neg l igence . 

O n 22 N o v e m b e r 1990 the Powells received copies of t he g e n e r a l 
p r a c t i t i o n e r s ' notes from the W e s t G l a m o r g a n FHSA. T h e s e were the 
g e n e r a l p r a c t i t i o n e r s ' no te s as disclosed to F H S A and used as evidence a t 
the Medica l Services C o m m i t t e e h e a r i n g on 13 D e c e m b e r 1990. U p o n 
rece ip t of these records , t he Powells no ted t h a t they differed significantly 
from the d o c u m e n t s shown to t h e m short ly after R o b e r t ' s d e a t h . 

F i rs t , in place of C S S / 1 , a new clinical s u m m a r y shee t had b e e n 
s u b s t i t u t e d . Th i s new clinical s u m m a r y shee t was b lank on its reverse 
s ide , a n d did not con ta in any re fe rence to Addison ' s d i sease . Indeed , in 
t he copy records seen by the Medica l Services C o m m i t t e e , t h e r e was no 
d o c u m e n t which con t a ined those i m p o r t a n t words . 

Second, a different l e t t e r w r i t t e n by D r Forbes was s u b s t i t u t e d . T h e 
s u b s t i t u t e d l e t t e r was typed on a different kind of p a p e r from the 
or ig inal , and o m i t t e d any re ference to Addison ' s d i sease . T h e s u b s t i t u t e d 
l e t t e r e m p h a s i s e d the possibil i ty t h a t Robe r t suffered from gas t r i t i s . It 
was t hus m u c h less i n c r i m i n a t i n g of the gene ra l p r a c t i t i o n e r s t h a n the 
or ig inal l e t t e r of 18 J a n u a r y 1990 which e m p h a s i s e d t he i m p o r t a n c e of 
r e fe r r ing Robe r t back to t he hospi ta l if vomi t i ng re -occur red . 

T h i r d , t he g e n e r a l p r a c t i t i o n e r s ' no t e s con t a ined a re fe r ra l l e t t e r to 
D r Forbes s igned by D r Wi l l i ams , and d a t e d 12 Apri l 1990. T h e l e t t e r 
was de l ibe ra te ly mis l ead ing . It m a d e no m e n t i o n of vomi t ing , which 
D r Wi l l i ams told the Powells was t he reason for the i m m e d i a t e refer ra l 
of R o b e r t back to D r Fo rbes . T h e l e t t e r o m i t t e d any re fe rence to the 
p resc r ip t ion of Diora ly te for vomi t ing . 

T h e Powells i m m e d i a t e l y concluded tha t the notes had b e e n 
de l ibe ra te ly falsified. 

O n 23 N o v e m b e r 1990 the first app l ican t e x a m i n e d the or iginal 
g e n e r a l p r a c t i t i o n e r s ' r ecords at t he W e s t G l a m o r g a n FHSA. T h e 
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or ig inals c o r r e s p o n d e d exact ly wi th the photocopies he h a d received t h e 
day before . 

O n 30 N o v e m b e r 1990 the first appl icant received a second copy of t he 
g e n e r a l p r a c t i t i o n e r s ' r ecords which had been c o m p a r e d personal ly 
aga ins t t he or ig inals by Mrs Newton , t he D e p u t y D i r e c t o r of 
A d m i n i s t r a t i o n a t t he Wes t G l a m o r g a n FHSA. T h i s set was ident ica l to 
t he first set . 

4. Proceedings before the Medical Services Committee 

O n 13 D e c e m b e r 1990 a h e a r i n g was conduc ted before t he Medical 
Services C o m m i t t e e of t he W e s t G l a m o r g a n FHSA. 

At the hea r i ng , the Powells a l leged t h a t Robe r t ' s medica l records had 
b e e n falsified. T h e Powells called Reve rend T h o m a s to c o r r o b o r a t e the i r 
a l lega t ion tha t the clinical s u m m a r y shee t cu r r en t ly in the medica l record 
was not t he d o c u m e n t they had seen following R o b e r t ' s d e a t h . In response 
to ques t ions r e g a r d i n g the a l leged falsification of r ecords , D r K. H u g h e s 
s t a t e d tha t the medica l record had been in his possession a t all t i m e s since 
R o b e r t ' s d e a t h a n d had not been t a m p e r e d wi th in a n y w a y . 

A l though the N H S (Na t iona l H e a l t h Service) R e g u l a t i o n s provide t h a t 
a c o m p l a i n a n t is en t i t l ed to pu t any ques t i ons re levant to t he case to the 
r e s p o n d e n t doc to rs , the C h a i r m a n of the C o m m i t t e e would not al low the 
first app l ican t to ask more t h a n a few basic ques t i ons . N e i t h e r t he 
C h a i r m a n nor m e m b e r s of t he C o m m i t t e e asked the r e s p o n d en t doctors 
any p e r t i n e n t ques t ions r e g a r d i n g the a l leged cover-up. 

T h e Medica l Services C o m m i t t e e concluded t h a t one of t he doctors , 
D r Flower, should be given the m i n i m u m possible r e p r i m a n d . She was 
" w a r n e d to conform with he r t e r m s of service". T h e r e m a i n i n g four 
p r a c t i t i o n e r s were found not to be in b r e a c h of the i r t e r m s of service. 
T h e C o m m i t t e e m a d e no m e n t i o n , in its finding of facts, about the 
a l lega t ions of p o s t - d e a t h falsification of medica l r ecords . T h e Powells 
a p p e a l e d aga ins t these f indings to the Sec re t a ry of S t a t e for Wales 
p u r s u a n t to Regu la t i on 11(1) of t he N H S . 

5. Appeal to the Welsh Office 

(a) Events preceding the appeal 

T h e appea l was to be h e a r d on 4 N o v e m b e r 1991. However , the 
p roceed ings were p o s t p o n e d when the Powells objected to t he Wel sh 
Office's a p p o i n t m e n t of a c h a i r m a n who was involved in de fend ing the 
F H S A aga ins t the Powel ls ' civil act ion. 

O n 7 F e b r u a r y 1992 the W e s t G l a m o r g a n F H S A forwarded Robe r t ' s 
or ig inal gene ra l p r a c t i t i o n e r s ' r ecords to his solicitor who, in t u r n , 
forwarded t h e m to a forensic d o c u m e n t s e x a m i n e r . 
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O n 10 M a r c h 1992 the forensic d o c u m e n t s e x a m i n e r sent t he or ig inal 
records u n d e r recorded del ivery to the Wel sh Office. 

O n 11 M a r c h 1992 the Wel sh Office received these d o c u m e n t s and a 
record was kept of the i r rece ip t . 

O n 16 M a r c h 1992 the Wel sh Office gave cus tody a n d cont ro l of t he 
or ig inal gene ra l p r a c t i t i o n e r s ' r ecords to t h e C h a i r m a n of t he appea l . 

(b) Evidence of falsification of Robert Powell's medical records 

O n 17 M a r c h 1992 the appea l c o m m e n c e d . T h e app l i can t s offered 
evidence to s u b s t a n t i a t e the i r a l lega t ion t h a t medica l records had been 
falsified. 

R e g a r d i n g the al legedly falsified l e t t e r of re fe r ra l from D r Wi l l i ams , 
t h e Powells called Mrs S i m m s , an employee at t he Ys t r adgyn la i s H e a l t h 
C e n t r e . Mrs S i m m s test if ied t h a t she typed the or ig inal l e t t e r from 
D r W i l l i a m s ' d ic ta t ion t ape on 19 Apri l 1990. She was t h e n told to 
des t roy the or ig ina l l e t t e r and b a c k d a t e t he l e t t e r she was told to type in 
its place to 12 April 1990. Mrs S i m m s a d m i t t e d at t he h e a r i n g t h a t she felt 
" u n c o m f o r t a b l e " abou t typing a re fe r ra l l e t t e r , knowing t h a t the child was 
a l r eady dead . 

T h e Powells s u b m i t t e d t h a t D r Wi l l i ams falsified the re fe r ra l l e t t e r 
because he knew he should have r e fe r r ed Robe r t to t he hospi ta l 
immed ia t e ly . In fact he did not do so and Rober t died six days la te r . T h e 
Powells a l leged t h a t D r Wi l l i ams s u b s e q u e n t l y a t t e m p t e d to cover u p th is 
e r r o r by m a k i n g it look as t h o u g h he had m a d e the re fe r ra l . 

T h e app l i can t s p r e s e n t e d evidence r e g a r d i n g the a l leged subs t i tu t ion 
of CSS/1 inc lud ing the t e s t i m o n y of R e v e r e n d T h o m a s . 

T h e app l i can t s s u b m i t t e d t h a t at t h e m e e t i n g on 5 J u l y 1990 t h e r e was 
collusion be tween D r Forbes and the g e n e r a l p r ac t i t i one r s to a l t e r med ica l 
records in o r d e r to p r e s e n t false evidence before the Medica l Services 
C o m m i t t e e . 

O n 19 M a r c h 1992 the appea l h e a r i n g was ad jou rned unt i l S e p t e m b e r 
of the s a m e year . 

(c) The "missing" documents 

In S e p t e m b e r 1992, a t t he beg inn ing of the r econvened hea r ing , a 
folder c o n t a i n i n g "mi s s ing" d o c u m e n t s was discovered a m o n g the 
or iginal g e n e r a l p r a c t i t i o n e r s ' records . Th i s folder con t a ined (1) a copy of 
a d i scha rge not if icat ion from R o b e r t ' s hospi ta l s tay in D e c e m b e r 1989 
which had been " b l o c k - s t a m p e d " to ind ica te t h a t it had previously been 
seen and no ted by the doc to r s ; (2) a mis s ing re fe r ra l l e t t e r from 
Dr Flower on the day Rober t Powell d ied . 

T h e s e d o c u m e n t s had not been in the g e n e r a l p r a c t i t i o n e r s ' r ecords on 
the n u m e r o u s occasions w h e n the first app l ican t inspec ted t h e m . 
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Moreover , M r s Newton , D e p u t y D i r ec to r of A d m i n i s t r a t i o n of t he Wes t 
G l a m o r g a n FHSA, conf i rmed u n d e r o a t h t h a t the add i t i ona l d o c u m e n t s 
had no t b e e n p a r t of t he records while they were in her cus tody b e t w e e n 
N o v e m b e r 1990 a n d F e b r u a r y 1992. W h e n the first app l i can t inqui red 
abou t t he w h e r e a b o u t s of t h e records be tween M a r c h a n d S e p t e m b e r 
1992, t he Wel sh Office could not account for t h e m . 

T h e app l i can t s ' solicitor m a i n t a i n e d t h a t the discovery of these new 
d o c u m e n t s pre judiced the i r case , and r e q u e s t e d t h a t the m a t t e r be 
r e fe r red to the D i r ec to r of Publ ic P rosecu t ions . T h e C h a i r m a n refused to 
m a k e the re fer ra l . T h e solici tor advised t he first app l i can t t h a t he was 
unl ikely to ob ta in ju s t i ce from the hea r i ng , which he re fe r red to as a 
" k a n g a r o o cour t " . T h e solici tor gave not ice t h a t formal app l i ca t ion would 
be m a d e to w i t h d r a w the a p p e a l , a n d left the hea r ing . 

After w i t h d r a w i n g the a p p e a l , the first app l ican t e x a m i n e d the records 
a t the Wes t G l a m o r g a n FHSA. H e found tha t the records had a tick on the 
top r i g h t - h a n d co rne r a n d w e r e n u m b e r e d on the back. T h o s e mark ings 
had not been on the d o c u m e n t s w h e n he had seen t h e m before. W h e n he 
asked the d e p u t y d i rec to r abou t the m a r k i n g s , he was told t h a t n e i t h e r she 
nor any m e m b e r of the F H S A staff had m a d e t h e m . 

6. The criminal investigation 

In M a r c h 1994, following the w i thd rawa l of the appea l to t he Welsh 
Office, the Powells ' solicitor invi ted the D i r ec to r of Publ ic P rosecu t ions 
to inves t iga te the conduc t of each of the g e n e r a l p r ac t i t i one r s to 
d e t e r m i n e w h e t h e r t h e r e was sufficient evidence to suppor t a 
p rosecu t ion for a t t e m p t i n g to perver t the course of j u s t i c e , forgery, 
per jury , and /o r m a n s l a u g h t e r . T h e D i r ec to r of Publ ic P rosecu t ions 
r e f e r r ed the m a t t e r to the Dyfed-Powys police. 

T h e police enqu i ry con t i nued for no less t h a n two yea r s , d u r i n g which 
t ime the first app l ican t was advised to pos tpone any civil ac t ion aga ins t 
t he g e n e r a l p r ac t i t i one r s . In the course of t he inves t iga t ions , t he first 
app l i can t was in te rv iewed five t imes . T h e police did not , however , 
in te rv iew all of t he doc tors . Significantly, they did not in terview 
D r Forbes , who initially suspec t ed Addison ' s d i sease w h e n R o b e r t was 
a d m i t t e d to hospi ta l in D e c e m b e r 1989. In add i t ion , t he police informed 
the first app l i can t t h a t they could not access the hosp i ta l ' s c o m p u t e r i s e d 
medica l r ecords . O n 5 J a n u a r y 1996 the C r o w n Prosecu t ion Service (" the 
CPS") in formed the first app l i can t t h a t t h e r e was insufficient evidence to 
p roceed with his compla in t . 

In r e sponse to the first app l i can t ' s w r i t t e n enqu i r i e s ques t i on ing the 
t h o r o u g h n e s s of the inves t iga t ion , he received a l e t t e r from the CPS 
conf i rming tha t it did not i n t e n d to p ro secu t e . T h e r e a f t e r , t he first 
app l i can t i n s t ruc t ed his solici tors to pu t his civil case down for t r ia l . 
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In Apri l 1996, over two yea r s af ter t he Powells re fe r red t he m a t t e r to 
t he C P S , and t h r e e m o n t h s af ter t he C P S in formed the Powells t h a t they 
did not i n t e n d to p roceed wi th the m a t t e r , t he C P S sugges ted t h a t t he 
Dyfed-Powys police should o b t a i n an exper t medica l opinion as to 
w h e t h e r Robe r t had died as a resul t of "gross medica l neg l igence" . 
T h e r e a f t e r , an exper t med ica l wi tness p r e p a r e d a r epor t ana lys ing the 
t r e a t m e n t given Rober t by Dr Forbes . A l t h o u g h the medica l expe r t 
concluded t h a t Dr Forbes had been neg l igen t , t he C P S cons ide red tha t 
t h e r e was still insufficient evidence to p ro secu t e . 

T h e Dyfed-Powys police did not a p p e a r to inves t iga te the Powells ' 
a l l ega t ions of falsification of medica l r ecords , and ins t ead c o n c e n t r a t e d 
on the possibil i ty of p rosecu t ion for gross medica l neg l igence . 

T h e app l i can t s have s u b s e q u e n t l y l e a rned t h a t the gene ra l 
p r ac t i t i one r s involved have served as police su rgeons for the Dyfed-Powys 
police for the past twenty yea r s . 

7. Non-statutory inquiry into the whereabouts of Robert's medical records 
during the period March to September 1992 and parliamentary questions 

Following the w i t h d r a w a l of his appea l to the Wel sh Office, the first 
app l ican t con t ac t ed J o n a t h a n Evans M P and Rhodr i M o r g a n M P , a n d 
exp la ined the h is tory of R o b e r t ' s i l lness and d e a t h , t he a l leged cover-up, 
t he Medica l Services C o m m i t t e e hea r i ng , a n d the appea l to t he W e l s h 
Office. J o n a t h a n Evans c o m p l a i n e d to t he P a r l i a m e n t a r y C o m m i s s i o n e r 
for A d m i n i s t r a t i o n about t he a l leged falsification of medica l r ecords and 
the w h e r e a b o u t s of R o b e r t ' s med ica l records d u r i n g the W e l s h Office 
appea l . In r e sponse to Mr Evans ' compla in t , M r Redwood at the W e l s h 
Office a g r e e d to set up a n o n - s t a t u t o r y inqui ry in to the m a t t e r . T h e 
proposed inqui ry was cancel led , however , because t he g e n e r a l 
p r a c t i t i o n e r s refused to a t t e n d . 

O n 18 May 1995 Rhodr i M o r g a n M P posed the following p a r l i a m e n t a r y 
ques t i on to t he Sec re t a ry of S t a t e for W a l e s wi th respec t to the 
w h e r e a b o u t s of R o b e r t ' s med ica l records b e t w e e n M a r c h and S e p t e m b e r 
1992: 

"What depar tmental records exist of retrieval and replacement between 19 March 
and 7 September 1992 of files held in his depar tmental vaults containing the original 
general practitioner records and hospital records of Robert Powell (deceased) ... 
pertaining to the Appeal by Mr William Powell ... father of the deceased child under 
the NHS complaints procedure in relation to the primary health care? [24784]" 

M r Redwood r e s p o n d e d tha t the W e l s h Office never had care of 
R o b e r t ' s g e n e r a l p r a c t i t i o n e r s ' records . 

It was l a t e r e s t ab l i shed t h a t t he p a r l i a m e n t a r y answers disclosed the 
very reverse of the t r u t h . O n 16 O c t o b e r 1995 the first app l ican t received 
a l e t t e r from Wi l l i am H a g u e M P , Sec re t a ry of S t a t e for W a l e s . M r H a g u e 
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in formed the first app l i can t t ha t t he records h a d b e e n received by the 
D e p a r t m e n t on 11 M a r c h 1992 a n d expressed his i n t e n t i o n to set up an 
i n d e p e n d e n t e x a m i n a t i o n of t he m a n a g e m e n t of t he se p a p e r s d u r i n g the 
per iod of the two h e a r i n g s . H e appo in t ed E l izabe th Elias to inves t iga te . 

E l izabe th El ias in te rv iewed the Powells, R e v e r e n d T h o m a s , the 
app l i can t s ' solicitor a n d undisc losed W e l s h Office officials. Ms Elias did 
not in te rv iew any of t he doc tors . Ms El ias 's r e p o r t on he r inves t iga t ion 
was inconclusive; she s t a t e d t h a t she had been unab le to es tab l i sh t he 
w h e r e a b o u t s of R o b e r t ' s med ica l records d u r i n g the a d j o u r n m e n t of t he 
appea l . 

8. Effects of post-death misconduct on the applicants' mental health 

T h e vital i m p o r t a n c e to p a r e n t s of knowing all the c i r c u m s t a n c e s 
s u r r o u n d i n g the i r chi ld 's d e a t h is i l l u s t r a t ed by t h e effect t h a t t he 
obfuscat ion of i n fo rma t ion has had on the app l ican t s . Since Robe r t ' s 
d e a t h , over seven yea r s ago, the first app l i can t has not been able to 
r e t u r n to work. For yea r s af ter t he d e a t h , the first app l i can t read 
t h r o u g h the medica l records and wro te l e t t e r s every day. H e was unab le 
to c o n c e n t r a t e on a n y t h i n g except the case . His r e l a t ionsh ip wi th t he 
o t h e r family m e m b e r s d e t e r i o r a t e d . T h e first app l ican t has been 
d iagnosed wi th p o s t - t r a u m a t i c s t ress d i so rde r d i rec t ly connec t ed to t he 
falsification of the medica l r ecords . 

A psychia t r i s t ' s r epo r t p r e p a r e d for the civil t r ia l s t a t e s (in 
p a r a g r a p h 54): 

"Should the outcome [of the civil litigation] suggest to [the first applicant] that 
justice has been done, at least in his eyes, then his symptoms will gradually recede and 
he may make a good recovery and return to normal functioning.'" 

T h e psychia t r i s t q u o t e d the first app l i can t as s t a t i ng : 

"I'd like to prove that my wife and I were good parents who took our son to people who 
we trusted. I have a terrible feeling of emptiness. ... They haven't let me grieve. I won't 
grieve until this is sorted out." 

In t he a f t e r m a t h of R o b e r t ' s d e a t h , the second app l ican t developed 
pan ic d i so rde r acco rd ing to the Diagnostic and Statistical Manual of 
Mental Disorder (3rd edi t ion revised, 1987 ( D S M III)) . Th i s d i sorder is 
cha r ac t e r i s ed by the p r e s e n c e of pan ic a t t a c k s occur r ing wi thou t w a r n i n g 
a t a f requency of at least four t i m e s in a four-week per iod. 

T h e psychia t r i s t who eva lua t ed t he second app l ican t for the civil t r ial 
concluded: 

"My view, therefore, is that this lady does suffer from chronic Panic Disorder. The 
reasons for this are multifactorial. The facts that her mother suffered from a similar 
disorder suggests the possibility of a constitutional predisposition to such an illness. 
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There is little doubt however that the predominant precipitant was the events that 
followed her child's death." 

T h e second app l ican t has been t a k i n g benzod iazep ine t r anqu i l l i s e r s for 
th is d i so rde r since S e p t e m b e r 1990. H e r doc tor advises he r t h a t it is likely 
tha t she will r equ i r e this med ica t ion for t he res t of her life. 

9. Proceedings in the High Court of Justice 

(a) Causes of action 

By a wri t issued 13 Apri l 1993, t he app l i can t s in s t i t u t ed civil 
p roceed ings aga ins t the doc tors for (1) negl igence a n d (2) pos t -dea th 
misconduc t in falsifying R o b e r t ' s med ica l records , following his d e a t h , to 
cover up evidence of wrongdo ing . T h e Powells c la imed d a m a g e s on the i r 
own beha l f a n d on beha l f of t he e s t a t e of R o b e r t Powell: 

(i) p u r s u a n t to the Law Reform (Misce l laneous Provisions) Act 1934 
on behal f of the deceased ' s e s t a t e , for t he deceased ' s pain a n d suffering 
before his d e a t h a n d funera l expenses ; 

(ii) p u r s u a n t to t he Fa ta l Acc iden ts Act 1976 for b e r e a v e m e n t ; 
(iii) for pe r sona l injuries suffered by the app l i can t s , n a m e l y 

psychia t r ic injury as a resul t of wi tness ing the pa in , suffer ing, a n d d e a t h 
of the deceased ; 

(iv) for psychia t r ic injuries suffered by the app l i can t s by r eason of the 
discovery of the d i shones t a t t e m p t s of the r e s p o n d e n t s to conceal t he t r u e 
facts s u r r o u n d i n g R o b e r t ' s d e a t h . 

R e g a r d i n g the falsification of medica l records , t he app l i can t s a l leged 
the following causes of act ion: 

(i) negl igence towards t he app l i can t s as p a t i e n t s , or a l t e rna t ive ly as 
p a r e n t s of the deceased ; 

(ii) f r audu len t m i s s t a t e m e n t ; 
(iii) unlawful in te r fe rence wi th a r igh t ; 
(iv) unlawful act of conspiracy. 
A l though all de f endan t s or iginal ly den ied neg l igence , t he H e a l t h 

A u t h o r i t y s u b s e q u e n t l y a d m i t t e d liability on the basis of t he fa i lure to 
d iagnose a n d t r e a t Addison ' s d i sease . T h e H e a l t h A u t h o r i t y a g r e e d to 
pay the app l i can t s 80,000 pounds s t e r l ing (GBP) in c o m p e n s a t i o n , plus 
G B P 20,000 in respec t of costs . T h e ac t ion aga ins t the individual doc tors 
in respect of the medica l neg l igence c la ims was consequen t ly 
d i scon t inued . 

(b) Application to strike out 

By s u m m o n s d a t e d 29 M a y 1996, t he gene ra l p r ac t i t i one r d e f e n d a n t s 
appl ied to s t r ike out those p a r t s of t he S t a t e m e n t of C la ims r e l a t i n g to 
t h e p o s t - d e a t h events on t he basis t h a t they failed to disclose a 
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r ea sonab l e cause of ac t ion . In cons ider ing the d e f e n d a n t s ' appl ica t ion to 
s t r ike ou t t he c la ims , M r J u s t i c e But te r f ie ld p roceeded accord ing to Rules 
of t he S u p r e m e C o u r t O r d e r 18, r. 19(1) on t he basis t h a t all p l eaded 
a l lega t ions m a d e by the plaintiffs were correc t . O n 24 J u n e 1996 
Mr J u s t i c e But terf ie ld s t ruck out the app l i can t s ' c la ims r e g a r d i n g p o s t -

d e a t h misconduc t on t he g r o u n d t h a t t he d u t y a l leged by the plaintiffs 
did not exist in law. 

(i) Duty of candour 

J u d g e But ter f ie ld held t h a t doctors have no du ty of c a n d o u r to t he 
p a r e n t s of a deceased child abou t t he c i r c u m s t a n c e s s u r r o u n d i n g the 
d e a t h . T h e cour t held t h a t , u n d e r Во/am v. Frien Hospital ([1957] 1 
Week ly Law R e p o r t s 582) , the s t a n d a r d r equ i r ed to d i scha rge the 
du ty of care is " t h a t of the o rd ina ry skilled m a n exerc is ing and 
profess ing to have t h a t special skill". T h e cour t t h e n c i ted Sidaway 
v. the Governors of Bethlehem Royal Hospital ([1985] 1 A p p e a l C o u r t 871) 
for t he pr inciple t h a t a doc tor owes a d u t y of ca re t o his p a t i e n t only 
in his capac i ty as h e a l e r in t he con tex t of t he clinical m a n a g e m e n t of 
t h a t p a t i e n t . 

M r Jus t ice But te r f ie ld t he re fo re r ea soned t h a t : 

"After the death of the patient, no duty of care can arise with regard to the 
provision of information to the parents of the deceased. Whatever ethical or moral 
obligations there may be on a doctor in such circumstances, there is no legal 
obligation, since the provision of information can have no clinical relevance to any 
future t rea tment ." 

M r J u s t i c e But te r f i e ld conc luded: 

"I must apply the law as it is. In my judgement , no duty such as that contended for by 
the plaintiffs exists in law. Were I to hold to the contrary, it would amount, on my part, 
lojudicial legislation." 

(ii) Fraudulent misstatement 

M r J u s t i c e But te r f i e ld held t h a t t he plaint iffs ' c la im disclosed no 
r ea sonab l e cause of ac t ion in so far as it was based on f raudu len t 
m i s r e p r e s e n t a t i o n . T h e cour t held t h a t the essence of t he tort of 
f r audu len t m i s r e p r e s e n t a t i o n is the use of false words a n d s t a t e m e n t s 
u t t e r e d wi th t he knowledge e i t he r t h a t they w e r e likely to cause injury or 
wi th reckless d i s r ega rd as to w h e t h e r they would cause injury. In this case, 
t he cour t held, t he plaintiffs express ly a s s e r t e d t h a t t hey knew the 
r e p r e s e n t a t i o n s m a d e by the d e f e n d a n t s were false. 

(iii) Unlawful interference 

N e i t h e r did t he cour t find an ac t ionab le r ight to c o m p e n s a t i o n for 
pe r sona l injury by v i r tue of u n r e a s o n a b l e and unlawful i n t e r f e r ence wi th 
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a r igh t . T h e cour t re jec ted t he a p p l i c a n t s ' submiss ion t h a t the d e f e n d a n t s 
in t e r fe red wi th the i r r ight to compla in in respec t of t he g e n e r a l 
p r a c t i t i o n e r s ' b r each of t he i r t e r m s a n d condi t ions of service. M r Jus t ice 
But te r f ie ld r ea soned t h a t all the a u t h o r i t i e s t ouch ing on the ques t ion of 
in t e r f e rence wi th r igh t s dea l t wi th in te r fe rence wi th economic i n t e r e s t s or 
c o n t r a c t u a l obl iga t ions . 

(iv) Conspiracy 

Finally, the cour t found no ac t ionab le r ight in conspiracy. M r J u s t i c e 
But te r f ie ld acknowledged t h a t the pos t -dea th misconduc t migh t ra i se 
a l l ega t ions of c r imina l conspi racy to pe rve r t t he course of j u s t i c e , t he 
c r imina l act of forgery, theft of d o c u m e n t s a n d perjury. To be ac t ionab le 
as a conspi racy in to r t , however , t he unlawful acts m u s t t hemse lves give 
rise to ac t ionab le civil wrongs . As t he acts compla ined of were not 
t hemse lves to r t s , the cour t held t h a t t h e r e could be no conspi racy to 
c o m m i t t h e m . 

10. Proceedings before the Court of Appeal 

T h e app l i can t s appea l ed from the O r d e r of M r J u s t i c e But te r f ie ld to 
t h e C o u r t of Appea l . O n 1 J u l y 1997 the C o u r t of Appea l d ismissed the 
appea l , and refused leave to appea l to t he H o u s e of Lords . 

Lord J u s t i c e S t u a r t S m i t h gave j u d g m e n t in respec t of the tort of 
negl igence in the following t e r m s : 

"... The only patient who was seeking medical advice and t rea tment was Robert. It 
was to him that the Defendants owed a duty of care. The discharge of that duty in the 
case of a young child will often involve giving advice and instruction to the parents so 
that they can administer appropriate medication, observe relevant symptoms and seek 
further assistance if need be. In giving such advice, the doctor owes a duty to be careful. 
But the duty is owed to the child, not to the parents. ... 

I do not think that a doctor who has been treating a patient who has died, who tells 
relatives what has happened, thereby undertakes the doctor-patient relationship 
towards the relatives. It is a situation that calls for sensitivity, tact and discretion. But 
the mere fact that the communicator is a doctor, does not, without more, mean that he 
undertakes the doctor-patient relationship." 

T h e cour t also e x a m i n e d the o t h e r e l e m e n t s of the tor t of neg l igence , 
conc lud ing tha t the facts disclosed n e i t h e r p rox imi ty nor foreseeabi l i ty . 
Lord Jus t ice S t u a r t r ea soned t h a t the lack of a doc to r -pa t i en t 
r e l a t ionsh ip be tween plaintiffs a n d de f endan t s m e a n t t h e r e was no 
p rox imi ty , a n d t h a t a r ea sonab le m a n could not foresee t h a t subs t i tu t ion 
of medica l records would worsen the a p p l i c a n t s ' condi t ion . 

T h e cour t c o n c u r r e d wi th M r J u s t i c e But te r f i e ld ' s d e t e r m i n a t i o n t h a t 
the facts did not disclose a n ac t ion on any o t h e r g round . 
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11. Petition for leave to appeal to the House of Lords 

In the i r appl ica t ion for leave to appea l to the H o u s e of Lords , t he 
app l i can t s s u b m i t t e d t h a t the C o u r t of Appea l was w r o n g in law to 
conclude t ha t : 

(i) the c o m m u n i c a t i o n of t h e c i r c u m s t a n c e s of t he d e a t h of a minor to 
t he p a r e n t s is ou t s ide the doc to r -pa t i en t r e l a t ionsh ip ; 

(ii) the doc to r -pa t i en t r e l a t ionsh ip is l imi ted to the h e a l i n g / t r e a t i n g 
function only; 

(iii) a doc tor w h o chooses to answer a n inqui ry from gr ieving p a r e n t s 
as to t he c i r c u m s t a n c e s of t he d e a t h of the i r child a s s u m e s no du ty of care 
in respec t of answers given, w h e t h e r or not such a role falls ou t s ide t he 
doc to r -pa t i en t r e l a t ionsh ip ; 

(iv) t h e r e was no reasonab ly foreseeable risk of psych ia t r i c h a r m being 
caused to vu lne rab le and be reaved p a r e n t s as a resul t of the i r discovering 
an a t t e m p t e d cover-up; and 

(v) t h e r e is no du ty of c a n d o u r , or any duty , to t he p a r e n t s in respect of 
c o m m u n i c a t i n g the c i r c u m s t a n c e s of the d e a t h of the child. 

T h e app l i can t s s u b m i t t e d t h a t the H o u s e of Lords should cons ider the 
following ques t ions of law: 

Does a medica l p r ac t i t i one r owe a c o m m o n law d u t y of ca re to the 
p a r e n t s of his deceased m i n o r p a t i e n t 

(i) in a n s w e r i n g the i r ques t ions as to the t r e a t m e n t the minor 
received? 

(ii) in the p re se rva t ion of t he deceased ' s med ica l records? 
(iii) in the disclosure of t he deceased mino r ' s med ica l records to the 

p a t i e n t s upon the i r r eques t ? 
O n 2 Apri l 1998 the H o u s e of Lords refused leave to appea l . T h e 

app l i can t s were t h u s left wi th no o t h e r r e m e d y u n d e r Engl ish law to 
cha l lenge t he falsification of R o b e r t ' s med ica l r ecords . 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

/. Procedure for complaint to the Medical Services Committee 

In accordance wi th the provisions of t he N H S (Service C o m m i t t e e s and 
T r i b u n a l ) Regu la t i ons 1974, N H S p a t i e n t s a r e en t i t l ed to have compla in t s 
abou t medica l neg l igence inves t iga ted by the Medica l Services 
C o m m i t t e e . T h e compla in t aga ins t a g e n e r a l p r a c t i t i o n e r m u s t be lodged 
wi th in t h i r t e e n weeks following an a l leged b r e a c h of his t e r m s of service. 

T h e c o m p l a i n a n t is en t i t l ed to a p p e a r before t he c o m m i t t e e , a n d to 
give a n d to call such evidence as t he C o m m i t t e e m a y cons ider re levant . 
T h e c o m p l a i n a n t is en t i t l ed to put any ques t ions re levan t to the case to 
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t he r e s p o n d e n t doc to r s or to any wi tness cal led by t h e m , e i t he r direct ly , or 
if the C o m m i t t e e so d i rec t s , t h r o u g h the C h a i r m a n of t he C o m m i t t e e . 

2. The criminal law 

Engl ish law recognises t he following as c r imina l offences: a t t e m p t to 
pe rve r t t he course of j u s t i ce , forgery a n d perjury. 

3. Attempt to pervert the course of justice 

T h i s offence is a c o m m o n law offence t r iab le only on i n d i c t m e n t a n d 
pun i shab le at t h e d iscre t ion of the cour t . T h e offence pena l i ses any 
conduc t which has a t e n d e n c y wrongly to in t e r f e re , d i rect ly or indirect ly , 
with the in i t ia t ion , p rogress or o u t c o m e of any c r imina l or civil 
p roceed ings , a c c o m p a n i e d by an in t en t ion to do so (Selvage [1982] 1 All 
Eng land R e p o r t s 96, [1982] 1 Week ly Law R e p o r t s 811 , C o u r t of A p p e a l ) . 

T h e accused ' s conduc t will have a t e n d e n c y to pe rve r t t h e course of 
justice if he has done e n o u g h for t h e r e to be a possibili ty, w i thou t fu r the r 
ac t ion on his pa r t , t h a t a pervers ion of t he course of j u s t i ce m a y resu l t ; it is 
i r re levan t t h a t t he possibil i ty does not ma t e r i a l i s e (Murray [1982] 2 All 
Eng land R e p o r t s 225, [1982] 1 Week ly Law R e p o r t s 475, C o u r t of 
Appea l ) . Fabr ica t ion of false evidence for t he pu rpose of m i s l ead ing a 
judicial body cons t i t u t e s a t t e m p t i n g to perver t the course of just ice 
(Vreones [1891] 1 Q u e e n ' s Bench 360, 60 L J M C 62). 

4. Forgery 

T h e law r e l a t i ng to forgery is governed by the Forge ry a n d 
C o u n t e r f e i t i n g Act 1981. T h e offence of forgery is def ined by sect ion 1 of 
t he Act, which s t a t e s t h a t a pe r son is gui l ty of forgery if he m a k e s a false 
i n s t r u m e n t , wi th t he i n t e n t i o n t h a t he or a n o t h e r shall use it to induce 
somebody to accept it as g e n u i n e and , by r eason of so accep t ing it, to do 
or not to do some act to his own or any o t h e r pe r son ' s pre judice . T h e actus 
reus of this offence is " m a k i n g a false i n s t r u m e n t , " and accord ing to 
sect ion 9(2) this inc ludes a l t e r i n g a n i n s t r u m e n t so as to m a k e it false in 
any respec t . 

5. Perjury 

Sect ion 1(1) of t he Per ju ry Act 1911 provides t h a t per jury, which is 
t r iab le only on i n d i c t m e n t , is c o m m i t t e d by a pe r son who, lawfully sworn 
as a wi tness or i n t e r p r e t e r in a jud ic ia l p roceed ing , wilfully m a k e s a 
s t a t e m e n t m a t e r i a l in t h a t p roceed ing which he knows to be false or does 
not believe to be t r u e . A pe r son is lawfully sworn wi th in the m e a n i n g of the 
Act if he gives his evidence on oa th , a f f i rmat ion or so lemn dec la ra t ion . 
T h e t e r m "judicial p r o c e e d i n g " inc ludes a p roceed ing before any cour t , 
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t r i buna l or pe r son hav ing by law power to h e a r , receive , a n d e x a m i n e 
evidence on o a t h . 

6. Civil procedure 

Grounds for striking out 

A s t a t e m e n t of c la im m a y be s t ruck ou t for any of the r ea sons set out in 
Rules of t he S u p r e m e C o u r t O r d e r 18, r. 19(1). T h i s provides : 

T h e cour t m a y at any s t age of t he p roceed ings o rde r to be s t ruck out or 
a m e n d e d any p l ead ing or t he e n d o r s e m e n t of any wri t in t he act ion, or 
a n y t h i n g in any p lead ing or in t he e n d o r s e m e n t , on t he g r o u n d tha t : 

(a) it disclosed no r ea sonab l e cause of ac t ion or defence , as t he case 
m a y be ; or 

(b) it is scanda lous , frivolous or vexa t ious ; or 
(c) it m a y pre jud ice , e m b a r r a s s or de lay t he fair t r ia l of t he act ion; or 
(d) it is o the rwise an abuse of the process of t he C o u r t ; 
T h e cour t m a y o rde r t he act ion to be s tayed or d i smissed or j u d g e m e n t 

to be e n t e r e d , as t he case m a y be. 
S t r ik ing out u n d e r Rules of the S u p r e m e C o u r t O r d e r 18, r. 19 is only 

for plain and obvious cases (per Lord T e m p l e m a n in Williams & Humbert 
v. W.H. Trade Marks (Jersey) Ltd [1986] Appea l C o u r t 368 H o u s e of Lords) . 
C a s e s r e q u i r i n g p ro longed a n d ser ious a r g u m e n t a r e t he re fo re unsu i t ab le 
for s t r ik ing ou t . 

W h e r e t he appl ica t ion is b r o u g h t on t he g r o u n d t h a t the p l ead ing 
discloses no cause of ac t ion or defence , the issue is one of law to be 
a r g u e d on the face of the p lead ings . Rules of the S u p r e m e C o u r t 
O r d e r 18, r. 19(2) provides t h a t no evidence shall be admiss ib le on an 
appl ica t ion u n d e r p a r a g r a p h 1(a). Th i s m e a n s t h a t the j u d g e mus t 
accept t he p l eaded facts as t r u e for t he purposes of eva lua t ing an 
appl ica t ion to s t r ike out . 

P a r a g r a p h 1 (a) only appl ies to c la ims which a r e "obviously 
u n s u s t a i n a b l e " (see, for e x a m p l e , Nagel v. Fielden [1966] 2 Q u e e n ' s Bench 
648, 6 5 1 , C o u r t of Appea l , per D a n k w e r t s and S a l m o n LJJ). T h e fact tha t a 
case is weak and unl ikely to succeed is not a g r o u n d for s t r ik ing it out . 

7. The civil law 

(a) Duty of candour 

U n d e r Engl i sh law, a d u t y of ca re ar ises u n d e r the pr inciples 
e n u n c i a t e d by Lord Br idge of H a r w i c h in Caparo Industries PLC v. Dickman 
([1980] 2 Appea l C o u r t 616E-618F) , n a m e l y w h e r e t he following t h r e e 
e l e m e n t s a re p r e sen t : 
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(i) t he foreseeabi l i ty of d a m a g e a r i s ing from the re levan t act or 
omiss ion; 

(ii) a sufficient r e l a t ionsh ip of p rox imi ty be tween the pa r t i e s 
(iii) as a m a t t e r of legal policy, it is fair, j u s t a n d r easonab le t h a t a du ty 

of ca re should exist . 
T h e du ty of ca re imposed on the medica l profession is wel l -es tabl ished. 

Accord ing to t he pr inciple in Bolam v. Frien Hospital ([1957] 1 Week ly Law 
R e p o r t s 582) , the s t a n d a r d r e q u i r e d to d i scha rge t he du ty of care is " tha t 
of the o rd ina ry skil led m a n exerc is ing and profess ing to have t h a t special 
skill ." 

T h e C o u r t r e - e x a m i n e d the Bolam s t a n d a r d in Sidaway v. the Governors of 
Bethlehem Royal Hospital ([1985] 1 Appea l C o u r t 871), in which Lord 
Diplock s t a t e d t h a t the Bolam tes t : 

"[lays] down a principle of English law that is comprehensive and applicable to every 
aspect of the duty of care owed by a doctor to his patient in the exercise of his healing 
functions as respects that patient." 

Engl ish law does not recognise a du ty of ca re for doc tors : 
(i) w h e r e a psychia t r i s t e x a m i n e s a child a n d in terv iews a p a r e n t for 

t he pu rposes of d i s cha rg ing a local au tho r i t y ' s ca re responsibi l i t ies 
(X v. Bedfordshire CC, M. v. Newham [1995] 2 Appea l C o u r t 633); 

(ii) whe re a doctor employed by an i n su rance c o m p a n y e x a m i n e s a 
plaintiff or a c l a iman t ; 

(iii) w h e r e a doc tor goes to the ass i s tance of a s t r a n g e r in jured in an 
accident [Capital and Counties v. Hants CC [1997] 2 All E n g l a n d 
R e p o r t s 883f). 

Whi ls t it was a r g u a b l e t h a t doc tors had a d u t y not to falsify medica l 
r ecords u n d e r t he c o m m o n law (Sir J o h n Dona ldson , M a s t e r of the Rolls ' 
"du ty of c a n d o u r " ) , before Powell v. Boladz t h e r e was no b ind ing decision of 
t h e cour t s as to the ex i s tence of such a duty . As the law s t a n d s now, 
however , doc tors have no d u t y to give t he p a r e n t s of a child who died as a 
resul t of t he i r neg l igence a t ru thfu l account of t he c i r c u m s t a n c e s of t he 
d e a t h , nor even to ref ra in from de l ibe ra te ly falsifying records . 

(b) Fraudulent misstatement 

Accord ing to the doc t r ine es tab l i shed by Pasley v. Freeman ((1789) 3 
T a x a t i o n R e p o r t s 51) a n d Langridge v. Levy ( (1837) 2 Meeson & 
Welsby 519) , a pe r son who m a k e s a false s t a t e m e n t i n t e n d e d to be ac ted 
upon m u s t m a k e good the d a m a g e na tu ra l l y r e su l t i ng from its be ing ac ted 
upon . 

U n d e r Wilkinson v. Downton ([1897] 2 Q u e e n ' s Bench 57), m a k i n g a 
s t a t e m e n t known to be false wi th t h e i n t e n t i o n t h a t it should be believed 
and wi th t h e i n t en t ion of caus ing injury, which in fact r e su l t s , is 
ac t ionab le . W h e r e the d e f e n d a n t ' s act is plainly ca lcu la ted to p roduce 
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some effect of the kind which was p roduced , an i n t e n t i o n to p roduce it 
ought to be i m p u t e d to the d e f e n d a n t . 

(c) Conspiracy 

T o be ac t ionab le as a conspiracy, t he unlawful act re l ied upon mus t be 
ac t ionab le at t he suit of the plaintiff. It is not sufficient t h a t it a m o u n t s to 
a c r ime or b r e a c h of con t rac t wi th a th i rd pa r ty (see C le rk & Lindsell on 
T o r t s , 1 7th Ed., P a r a . 23-80; Marinan v. Vibart [1963] 1 Q u e e n ' s Bench 234, 
528; and Hargreaves v. Bretherton [1959] 1 Q u e e n ' s Bench 45) . T o prove 
conspiracy, one need not prove t h a t t he p r e d o m i n a n t pu rpose was to 
in jure , bu t one needs to prove t h a t the conspi racy was " a i m e d or d i r ec ted 
at t he plaintiff and it can reasonab ly be foreseen t h a t it m a y injure h im, 
a n d does in fact injure h im" . 

C O M P L A I N T S 

T h e app l i can t s compla in abou t t he falsification of records itself. T h e 
app l i can t s s u b m i t t ha t w h e r e a child has died as a resul t of negl igence on 
the par t of agen t s of t he S t a t e , t h e r e is an obl iga t ion on the S t a t e der ived 
from Art ic les 2, 8 and 10 of the Conven t i on not only to inves t iga te t he 
c i r c u m s t a n c e s of the d e a t h , bu t also to provide a c c u r a t e in fo rmat ion to 
t he legally recognised next of kin abou t t he c i r c u m s t a n c e s in which the 
child died. As a m i n i m u m , t h e r e is an obl iga t ion on all S ta te a g e n t s 
involved in t he d e a t h not to mis lead the p a r e n t s of a deceased child as to 
t he c i r c u m s t a n c e s . Falsif icat ion of official records by an agen t of the S t a t e 
whose negl igence r e su l t ed in the d e a t h of a child a m o u n t s to a b r e a c h of 
t he p r o c e d u r a l obl igat ions i n h e r e n t in Art ic le 2 and the positive 
obl igat ions i n h e r e n t in Art ic les 8 and 10. 

T h e app l i can t s submi t t ha t Art ic les 2, 8, and 10 of t he Conven t ion 
g u a r a n t e e t h a t be reaved p a r e n t s of a child who has died because of the 
negl igence of a S t a t e agen t will be provided wi th a t ru th fu l a n d accu ra t e 
account of t he c i r c u m s t a n c e s s u r r o u n d i n g the d e a t h . At t he very least , 
t he se provis ions prohib i t t he de l i be r a t e provision of false in fo rmat ion 
and falsification of official r eco rds . W h e t h e r the vehicle for the 
recogni t ion of this r ight is t he p r o c e d u r a l obl iga t ion in Art ic le 2 or the 
positive obl iga t ions in Ar t ic les 8 a n d 10, t he c o n t e n t of the r ight r e m a i n s 
t he s a m e . T h e act ions of the doctors in t he in s t an t case b reach t h a t r ight , 
and the app l i can t s have been provided wi th no r e m e d y for this b reach . 

T h e app l i can t s fu r the r compla in t h a t the refusal of the d o m e s t i c cour t s 
to hold the doc tors accoun tab le for the falsification of official records 
a m o u n t s to an unjust i f iable res t r i c t ion on access to cour t in b r e a c h of 
Art ic le 6 of t he Conven t ion , and a denia l of an effective r e m e d y in b reach 
of Art ic le 13. 
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T H E L A W 

1. T h e app l i can t s m a i n t a i n t h a t the c i r c u m s t a n c e s s u r r o u n d i n g the 
a l leged falsification of t he i r son 's med ica l r ecords a n d the a u t h o r i t i e s ' 
failure to inves t iga te this m a t t e r p roper ly give rise to a b reach of Art ic le 2 
§ 1 of t he C o n v e n t i o n , which provides as r e l evan t : 

"Everyone's right to life shall be protected by law. ..." 

In the app l i can t ' s submiss ion the first p a r a g r a p h of Art ic le 2 p laces on 
t he S t a t e a posi t ive d u t y to p ro tec t life. W i t h re fe rence to t he C o u r t ' s 
j u d g m e n t in t h e case of O s m a n v. the U n i t e d K i n g d o m ( j u d g m e n t of 
28 O c t o b e r 1998, Reports of Judgments and Decisions 1998-VIII), the 
app l i can t s asse r t t h a t th is du ty r e q u i r e s t he a g e n t s of t he S t a t e to do "all 
t h a t could be r easonab ly expec ted of t h e m to avoid a real a n d i m m e d i a t e 
risk to life of which they have or ough t to have knowledge" (ibid., 
pp . 3159-60, § 116). Since t he i r son 's d e a t h was caused by the negl igence 
of S t a t e a g e n t s , it m u s t be conc luded t h a t t h e r e was a b reach of the S t a t e ' s 
obl igat ion to p ro t ec t life. 

T h e app l i can t s fu r the r c o n t e n d t h a t Art ic le 2 r e q u i r e s t h a t w h e n e v e r a 
S t a t e agen t is respons ib le for a d e a t h , t h e r e m u s t be some form of 
effective official inves t iga t ion to en su re public accountab i l i ty a n d to 
inform the deceased ' s next of kin abou t how a n d why the d e a t h occur red . 
Accordingly, de l i be r a t e and d i shones t provision of false in fo rmat ion 
— e x t e n d i n g to falsification of official records — is in b r e a c h of t he 
p rocedu ra l obl iga t ions u n d e r Art ic le 2. T h e d u t y to inves t iga te would be 
r e n d e r e d wor th les s if S t a t e a g e n t s could, w i thou t v io la t ing Art ic le 2, lie 
about t he c i r c u m s t a n c e s of a d e a t h and falsify official r ecords . T h e 
app l i can t s m a i n t a i n t h a t for p r o c e d u r a l obl iga t ions to be p rac t ica l and 
effective, t hey m u s t include a d u t y to provide an hones t account of the 
c i r c u m s t a n c e s s u r r o u n d i n g the d e a t h . 

T h e app l i can t s al lege t h a t , in the i n s t an t case , S t a t e a g e n t s falsified 
t he i r son ' s med ica l records to p ro tec t t h e m s e l v e s from civil a n d c r imina l 
liability. T h e fai lure of t he a u t h o r i t i e s to provide t h e m with an hones t 
account of the d e a t h is a p rocedu ra l violat ion fo rming pa r t a n d parce l of 
the S t a t e ' s d u t y to inves t iga te . 

T h e C o u r t observes t h a t the app l i can t s do not in any m a n n e r a l lege or 
imply t h a t t he i r son was in ten t iona l ly killed by the doc tors respons ib le for 
his ca re a n d t r e a t m e n t at t he m a t e r i a l t i m e . T h e y aver , on t he o t h e r hand , 
t h a t the respons ib le doc tors knew or can be cons idered in the 
c i r c u m s t a n c e s to have known t h a t t he i r son 's life was at i m m e d i a t e risk 
bu t failed d i smal ly to t ake t he necessa ry m e a s u r e s to t r e a t h im. In the 
C o u r t ' s opinion, t he r e a s o n i n g employed by the app l i can t s in suppor t of 
the i r a r g u m e n t t h a t t he doc to r s ' i n a d e q u a t e response to the i r son's 
condi t ion at t h e t i m e a m o u n t e d to a b reach of the S t a t e ' s d u t y to p ro tec t 
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t h e r ight to life canno t be sus t a ined . T h e r e a s o n i n g they advance is 
der ived from the O s m a n j u d g m e n t c i ted above. However , t he C o u r t was 
a d d r e s s i n g in t h a t case t he c i r c u m s t a n c e s in which a du ty m a y devolve on 
law e n f o r c e m e n t agencies to t ake p reven t ive ope ra t i ona l m e a s u r e s to 
p ro tec t an individual whose life is at r isk from the c r imina l ac ts of a th i rd 
par ty . T h e issue before t he C o u r t in t he ins tan t case is an ent i re ly 
different one in t e r m s of bo th t he con tex t a n d scope of the obl iga t ion . 

A d m i t t e d l y t he first s e n t e n c e of Art ic le 2 enjoins t he S t a t e not only to 
refra in from the i n t e n t i o n a l a n d unlawful t ak ing of life, bu t also to take 
a p p r o p r i a t e s teps to s a fegua rd the lives of those wi th in its jur isdic t ion (see 
t he L.C.B. v. the U n i t e d K i n g d o m j u d g m e n t of 9 J u n e 1998, Reports 
1998-III, p . 1403, § 36) . T h e C o u r t accepts tha t it c a n n o t be excluded 
t h a t the ac t s a n d omiss ions of the a u t h o r i t i e s in t he field of h e a l t h care 
policy m a y in ce r t a in c i r c u m s t a n c e s e n g a g e t he i r responsibi l i ty u n d e r t he 
posit ive l imb of Art ic le 2. However , w h e r e a C o n t r a c t i n g S t a t e has m a d e 
a d e q u a t e provision for secur ing high profess ional s t a n d a r d s a m o n g h e a l t h 
profess ionals a n d the p ro tec t ion of the lives of p a t i e n t s , it c a n n o t accept 
t h a t m a t t e r s such as e r r o r of j u d g m e n t on t he pa r t of a h e a l t h professional 
or negl igent coord ina t ion a m o n g h e a l t h profess ionals in the t r e a t m e n t of 
a p a r t i c u l a r p a t i e n t a r e sufficient of themse lves to call a C o n t r a c t i n g S t a t e 
to account from the s t a n d p o i n t of its posit ive obl iga t ions u n d e r Ar t ic le 2 of 
t he C o n v e n t i o n to p ro tec t life. 

In t he C o u r t ' s opinion, the events l ead ing to the t rag ic d e a t h of the 
app l i c an t s ' son and the responsibi l i ty of t he hea l t h profess ionals involved 
a r e m a t t e r s which m u s t be a d d r e s s e d from the angle of t he ad eq u acy of 
t he m e c h a n i s m s in p lace for shedd ing light on the course of those events , 
a l lowing the facts of t h e case to be exposed to public sc ru t iny - not least 
for the benefi t of t he app l i can t s . 

T h e C o u r t has a t t a c h e d p a r t i c u l a r weight to t he p rocedura l 
r e q u i r e m e n t implicit in Ar t ic le 2 of the Conven t ion . It recal ls t h a t t he 
obl iga t ion to p ro tec t t he r ight to life u n d e r Ar t ic le 2, r e ad in conjunct ion 
wi th the S t a t e ' s g e n e r a l d u t y u n d e r Art ic le 1 to " secure to everyone wi thin 
[its] j u r i sd i c t ion the r igh ts a n d f reedoms def ined in [ the] Conven t ion" , 
r e q u i r e s by impl ica t ion t h a t t h e r e should be some form of effective 
official inves t iga t ion w h e n individuals have been killed as a resul t of t he 
use of force by, inter alia, a g e n t s of t he S t a t e (see t he K a y a v. T u r k e y 
j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, pp . 322, 324, §§ 78, 86). 
Th i s obl igat ion is not confined to cases w h e r e it has been es tab l i shed tha t 
t he kil l ing was caused by a n agen t of t he S t a t e . Nor is it decisive w h e t h e r 
m e m b e r s of t he deceased ' s family or o t h e r s have lodged a formal 
compla in t abou t t he kil l ing wi th t he re levan t inves t iga tory au tho r i ty . 
T h e m e r e knowledge of t he kill ing on t h e p a r t of t he a u t h o r i t i e s gives 
rise ipso facto to an obl iga t ion u n d e r Ar t ic le 2 of the Conven t ion to car ry 
out an effective inves t iga t ion in to the c i r c u m s t a n c e s s u r r o u n d i n g the 
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d e a t h (see t he Ergi v. T u r k e y j u d g m e n t of 28 J u l y 1998, Reports 1998-rV, 
p. 1778, §82) . 

T h e C o u r t cons iders t h a t t he p r o c e d u r a l obl iga t ion as desc r ibed c a n n o t 
be confined to c i r c u m s t a n c e s in which an individual has lost his life as a 
resul t of an act of violence. In its opinion, a n d wi th re fe rence to t he facts of 
t he i n s t an t case , the obl iga t ion at issue e x t e n d s to t he need for an effective 
i n d e p e n d e n t sys tem for e s t ab l i sh ing the cause of d e a t h of a n individual 
u n d e r the ca re and responsibi l i ty of hea l t h profess ionals and any liability 
on t he p a r t of t he l a t t e r . 

T h e C o u r t s t resses t h a t its e x a m i n a t i o n of the a p p l i c a n t s ' compla in t 
m u s t necessar i ly be l imi ted to t he events l ead ing to t he d e a t h of the i r son, 
to the exclusion of the i r a l l ega t ions t h a t , following his d e a t h , the doc tors 
respons ib le for his ca re a n d t r e a t m e n t fabr ica ted his med ica l records to 
e x o n e r a t e t h e m of any b l a m e . In the C o u r t ' s opinion, t h a t l a t t e r issue falls 
to be d e t e r m i n e d from the ang le of the i r compla in t u n d e r Ar t ic le 6 t h a t they 
were u n a b l e to secure a ru l ing on the doc to r s ' responsibi l i ty af ter d e a t h . 
However , t he a l leged pos t -dea th offences c o m m i t t e d by the doc to r s did not 
a l t e r the course of events which led to t he d e a t h of t he app l i c an t s ' son. 

T h e C o u r t observes t h a t it was conclusively es tab l i shed t h a t the 
a p p l i c a n t s ' son died of Addison ' s d isease . T h e app l i can t s do not contes t 
th i s . T h e y m a i n t a i n t h a t his life m a y have b e e n saved had his condi t ion 
b e e n t r e a t e d as soon as D r Forbes first suspec ted in D e c e m b e r 1989 tha t 
his s y m p t o m s could be cons i s ten t wi th Addison ' s d i sease . T h e p roceed ings 
which they in i t i a t ed before t he Medica l Services C o m m i t t e e of t he Wes t 
G l a m o r g a n F H S A were i n t e n d e d to es tabl ish t h a t the i r son died as a 
resu l t of medica l neg l igence . T h e scope of the p roceed ings was t h e n 
b r o a d e n e d to inc lude the i r c o m p l a i n t t h a t t he re had been a cover-up in 
r e g a r d to t he precise c i r c u m s t a n c e s s u r r o u n d i n g the i r son 's d e a t h . T h e 
Medica l Services C o m m i t t e e found t h a t one of t he five doc tors conce rned 
had failed to comply wi th the t e r m s of her service in t r e a t i n g the i r son. 
T h e app l i can t s s u b s e q u e n t l y a p p e a l e d to t he W e l s h Office, con t end ing 
t h a t t h e r e had been a conspi racy a m o n g the doc tors involved to falsify 
t h e i r son 's med ica l records so as to shield t h e m from liabili ty for the i r 
clinical e r ro r s . However , t he app l i c an t s ' solicitor w i t h d r e w the appea l in 
t he belief t ha t they were unl ikely to ob ta in just ice. 

Given the app l i c an t s ' decis ion to a b a n d o n the i r appea l to t he Welsh 
Office, the C o u r t canno t specu l a t e on w h e t h e r t he a p p e a l would have 
provided the app l i can t s wi th a full account of t he doc to r s ' h a n d l i n g of 
t he i r son's condi t ion , w h e t h e r the doc to r s ' r esponse was i n a d e q u a t e in 
the light of the in fo rmat ion avai lable to t h e m a n d w h e t h e r s t eps could 
have b e e n t a k e n to avoid his d e a t h . It confines i tself to n o t i n g t h a t by 
w i t h d r a w i n g the i r appea l the app l i can t s closed one of the op t ions which 
m a y have uncovered the e x t e n t of t he lack of coord ina t ion a m o n g the 
doctors conce rned at t he re levan t t i m e . 
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O f g r e a t e r significance for the C o u r t is the fact t ha t the app l ican t s 
se t t l ed the i r civil ac t ion in negl igence aga ins t the respons ib le hea l th 
a u t h o r i t y a n d did not p u r s u e individual c la ims aga ins t t he doc to r s . In t he 
C o u r t ' s opinion, the app l i can t s by the i r decision closed a n o t h e r and 
crucially i m p o r t a n t a v e n u e for shedd ing light on the e x t e n t of t he 
doc to r s ' responsibi l i ty for the i r son 's d e a t h . H a d the civil ac t ion 
p roceeded t h e app l i can t s would have b e e n en t i t l ed t o have a full 
adve r sa r i a l h e a r i n g on t he i r a l lega t ions of neg l igence , to subject the 
doc tors conce rned to c ro s s - examina t i on u n d e r o a t h and ob ta in discovery 
of all d o c u m e n t s re levant to the i r c la im. T h e C o u r t also cons iders tha t the 
app l i can t s could have m a d e the i r g r ievance about the falsification of the i r 
son 's med ica l records a live issue before the cour t . I ndeed , t h e r e is no 
reason to doub t t h a t it would not have d o m i n a t e d the p lead ings , having 
r ega rd to its cen t ra l i ty to t he negl igence a l lega t ion a n d its re levance to 
t he level of d a m a g e s which the cour t m a y have a w a r d e d . 

H a v i n g r e g a r d to t he above cons ide ra t i ons t h e C o u r t finds t h a t it is not 
open to t he app l i can t s to compla in u n d e r Art ic le 2 of the Conven t i on tha t 
t h e r e was no effective inves t iga t ion in to the i r son 's d e a t h . In its opinion, 
w h e r e a re la t ive of a deceased pe r son accepts c o m p e n s a t i o n in s e t t l e m e n t 
of a civil c la im based on medica l negl igence he or she is in pr inciple no 
longer able to c la im to be a vict im in respect of t he c i r c u m s t a n c e s 
s u r r o u n d i n g the t r e a t m e n t a d m i n i s t e r e d to the deceased pe r son or wi th 
r e g a r d to the inves t iga t ion car r ied ou t in to his or he r d e a t h . 

T h e C o u r t concludes the re fo re t h a t t he app l i can t s canno t in t he 
c i r c u m s t a n c e s c la im to be v ic t ims wi th in the m e a n i n g of Art ic le 34 of t he 
Conven t i on . T h e i r compla in t u n d e r this head is t he re fo re to be rejected as 
be ing incompa t ib l e ratione personae, p u r s u a n t to Art ic le 35 §§ 3 and 4 of t he 
Conven t ion . 

2. T h e app l i can t s a l lege t h a t t he S t a t e a g e n t s involved had a positive 
obl igat ion to c o m m u n i c a t e to t h e m the c i r c u m s t a n c e s s u r r o u n d i n g the i r 
son's d e a t h , and a nega t ive obl igat ion to refrain from mis l ead ing t h e m 
abou t the c i r c u m s t a n c e s of his d e a t h and from falsifying the re levant 
records . T h e y invoke Art ic le 8 of the Conven t ion , which provides: 

" I . Everyone- has the right to respect for his private and family life. ... 

2. There shall he no interference by a public authority with the exercise of this right 
except as such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the well-being of the country, for the 
protection of health or morals, or for the protection of the rights and freedoms of 
others." 

Wi th re ference to , inter alia, t he C o u r t ' s j u d g m e n t in the case of Gask in 
v. the U n i t e d K i n g d o m ( j u d g m e n t of 7 July- 1989, Ser ies A no. 160), and its 
G u c r r a and O t h e r s v. I taly j u d g m e n t (19 F e b r u a r y 1998, Reports 1998-1), 
the app l i can t s recal l t ha t Art ic le 8 of the Conven t ion has been i n t e r p r e t e d 
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so as to impose obl iga t ions on the S t a t e to provide in fo rmat ion to an 
individual whose pr iva te a n d / o r family life has been d i rec t ly affected by 
t h e ac t s of i ts a g e n t s . 

T h e app l i can t s m a i n t a i n t h a t in t he s a m e way t h a t an a d o p t e e such as 
M r Gask in mus t have access to his pe r sona l records to m a k e sense of his 
p r e s e n t life, the p a r e n t s of a deceased child m u s t have the r ight to see t h e 
l a t t e r ' s medica l records to reconcile t hemse lves wi th t he t r ag ic event . 
T h e y submi t t ha t w i thou t an hones t and de ta i l ed account of how the i r 
son died, they a r e t o r m e n t e d by ignorance as to w h e t h e r they or o t h e r s 
could have p r e v e n t e d t he d e a t h . T h e a l t e r a t i o n of a deceased chi ld 's 
medica l records by a t r u s t e d doc tor closes the only a v e n u e t h r o u g h which 
p a r e n t s can u n d e r s t a n d the r ea sons for t he chi ld 's d e a t h , a n d c o n d e m n s 
t h e m to lifelong ignorance about t he t r u e reasons for the t r ag ic event . In 
the i r submiss ion , w h e r e a S t a t e a g e n t causes injury to be reaved p a r e n t s by 
inflicting on t h e m an in ten t iona l ly false account of the events l ead ing up 
to t he i r chi ld 's d e a t h , t h a t injury m u s t be u n d e r s t o o d to be a n in t e r f e r ence 
wi th the r ight of the p a r e n t s to respect for the i r p r iva te and family life. 
T h e app l i can t s s u b m i t t h a t the discovery tha t doc tors falsified R o b e r t ' s 
medica l records caused ser ious injury to the i r h e a l t h and well-being. 

T h e C o u r t recal ls t h a t t he app l i can t s were given sight of the i r deceased 
chi ld 's medica l records shor t ly af ter his d e a t h . In the a p p l i c a n t s ' 
submiss ion , ce r t a in e l e m e n t s in the records were s u b s e q u e n t l y falsified 
as a resul t of a decis ion t a k e n at a m e e t i n g b e t w e e n D r Forbes and the 
gene ra l p r ac t i t i one r s w h e r e a s o t h e r e l e m e n t s c ame to light pr ior to the i r 
a p p e a l to the Wel sh Office. In the opinion of the C o u r t , the issue ra i sed by 
the app l i can t s goes to the hea r t of the m e c h a n i s m s which were avai lable to 
t h e m u n d e r d o m e s t i c law to verify the i r c la ims t h a t the doctors e n g a g e d in 
a cover-up ope ra t i on in o r d e r to shield t hemse lves from liability for the i r 
son ' s d e a t h . 

Even a s s u m i n g tha t Art ic le 8 § 1 of t he Conven t i on is appl icable to t he 
facts at issue a n d can be cons ide red to d e n o t e a positive obl iga t ion on the 
a u t h o r i t i e s to m a k e a full, f rank a n d comple t e d isc losure of the medica l 
records of a deceased child to the l a t t e r ' s p a r e n t s , it neve r the l e s s r e m a i n s 
t he case t h a t the app l i can t s d e n i e d t hemse lves the possibili ty of 
conf i rming the i r concerns abou t t he in teg r i ty of the medica l r ecords a t 
issue by w i t h d r a w i n g the i r appea l to the W e l s h Office and t h e n by 
se t t l i ng the i r civil ac t ion in negl igence aga ins t t he h e a l t h a u t h o r i t y . It 
recal ls its ea r l i e r observa t ions t h a t the civil ac t ion in p a r t i c u l a r would 
have offered the app l i can t s a rea l is t ic chance of sub jec t ing the doc to r s ' 
account of the his tory of the i r son's t r e a t m e n t to c ros s -examina t ion 
u n d e r o a t h a n d of r e q u e s t i n g discovery of all t he or ig inal records 
compi led a t t h e m a t e r i a l t ime . It c a n n o t be exc luded t h a t t he a c c e p t a n c e 
by the cour t of the a p p l i c a n t s ' c la ims tha t t h e r e h a d b e e n a d e l i b e r a t e 
a t t e m p t on t he pa r t of the doc to r s to f ru s t r a t e the sea rch for t he t r u t h 
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would have sounded in an award of a g g r a v a t e d d a m a g e s . Indeed , this 
even tua l i ty could have been canvassed in the i r s t a t e m e n t of c la im. 

For the above reasons the C o u r t concludes t h a t , as wi th the i r compla in t 
u n d e r Art ic le 2, the app l i can t s can no longer c la im to be v ic t ims u n d e r this 
head wi th in t he m e a n i n g of Art ic le 34 of the Conven t i on . O n t h a t account 
the i r compla in t u n d e r Art ic le 8 is s imilar ly to be re jec ted as be ing 
incompa t ib le ratiune personae, p u r s u a n t to Art ic le 35 §§ 3 a n d 4 of t he 
Conven t ion . 

3. T h e app l i can t s fu r the r submi t t h a t by a l t e r i n g t he i r son 's medica l 
records , t he a u t h o r i t i e s in t e r fe red wi th the i r " r ight to receive and impar t 
i n fo rma t ion" as p ro t ec t ed by Art ic le 10 of the C o n v e n t i o n . T h e app l ican t s 
al lege t h a t the r e s p o n d e n t S t a t e failed in its posi t ive ob l iga t ion to respect 
t he a p p l i c a n t s ' r ight to receive and i m p a r t i n fo rma t ion . Ar t ic le 10 § 1 of 
t he Conven t ion provides : 

"Everyone has the right to freedom of expression. This right shall include freedom to 
hold opinions and to receive and impart information and ideas without interference by 
public authority and regardless of frontiers." 

T h e app l i can t s compla in t h a t the i r access to t he i r son ' s med ica l records 
was o b s t r u c t e d by ac ts of falsification c o m m i t t e d by S t a t e ag en t s and tha t 
the r e s p o n d e n t S t a t e was complici t in t he obs t ruc t ion of access to t he 
medica l records since it failed to respond in any m a t e r i a l way to the acts 
of falsification. T h e app l i can t s have sought a u d i e n c e for t he i r g r ievance 
t h r o u g h the civil cour t s , the Medica l Services C o m m i t t e e , t he Welsh 
Office, a n o n - s t a t u t o r y inqui ry conduc t ed by the H o m e Office, var ious 
m e m b e r s of p a r l i a m e n t , the local police and the Crown Prosecu t ion 
Service. N o n e of t he se pe r sons or bodies has ac ted to e n s u r e t h a t p a r e n t s 
whose child dies as the resu l t of t he S t a t e ' s neg l igence will have access to 
t ru thfu l i n fo rma t ion abou t t he d e a t h . 

T h e C o u r t cons iders t h a t it does not have to p r o n o u n c e on the ques t ion 
of t h e appl icabi l i ty of Art ic le 10 to t h e c i r c u m s t a n c e s a t i ssue . It cons iders 
t h a t the issue ra ised by the app l i can t s is in rea l i ty a r e s t a t e m e n t of the i r 
a r g u m e n t s u n d e r Art ic le 8 of t he Conven t ion . T h e C o u r t cons iders tha t 
the reasons it has given to reject t he i r compla in t u n d e r t he l a t t e r 
provision a r e equa l ly valid for d e c l a r i n g t he i r c o m p l a i n t u n d e r th i s head 
inadmiss ib le in app l ica t ion of Art ic les 34 and 35, §§ 3 a n d 4 of t he 
Conven t i on . 

4. T h e app l i can t s m a i n t a i n tha t they have b e e n d e n i e d access to a 
cour t for t he d e t e r m i n a t i o n of t h e i r civil r i gh t s c o n t r a r y to Ar t ic le 6 § 1 
of t he Conven t ion , which provides: 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hear ing. . ." 

T h e app l i can t s cons ide r t h a t Art ic le 6 § 1 of the Conven t ion is 
appl icable to t he facts at issue. T h e y refer to the C o u r t ' s j u d g m e n t s in 
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the cases of Fayed v. t he U n i t e d K i n g d o m ( judgmen t of 21 S e p t e m b e r 
1994, Ser ies A no. 294-B), a n d O s m a n ci ted above in suppor t of the i r 
con t en t i on . T h e y asser t t ha t t he C o u r t in t he l a t t e r j u d g m e n t accep ted 
t h a t the appl icabi l i ty of Art ic le 6 § 1 is no longer en t i re ly d e p e n d e n t on 
the full r ecogni t ion of a subs t an t ive r ight by the d o m e s t i c cour t s a n d tha t 
Art ic le 6 § 1 is appl icable w h e r e t h e r e a r e at least a r g u a b l e g r o u n d s which 
point to t he recogni t ion of the r ight at issue u n d e r d o m e s t i c law. 
Moreover , t he fact t h a t t he r ight in ques t ion was a Conven t i on r ight 
- n a m e l y the en fo rcemen t of the p rocedura l obl iga t ions i n h e r e n t in 
Art ic le 2 a n d / o r t h e posi t ive obl iga t ions i nhe ren t in Art ic le 8 and 10 -
s t rongly s u p p o r t s t he a r g u m e n t t h a t t he a p p l i c a n t s ' c la ims involve t he 
d e t e r m i n a t i o n of a "civil r i g h t " for t he pu rposes of Art ic le 6. 

T h e app l i can t s m a i n t a i n tha t the d o m e s t i c cour t s have imposed a 
r e s t r i c t ion on the i r r ight of access to a cour t for t he d e t e r m i n a t i o n of 
the i r civil r igh ts by holding tha t any legal r e m e d y aga ins t t h e S t a t e 
a g e n t s responsib le for falsifying the official records of a child wdio died 
was ex t i ngu i shed at the m o m e n t of the i r son's d e a t h . Th i s point was 
undec ided before t he C o u r t of Appea l ' s decision in t he p r e s e n t case . 

T h e app l i can t s submi t t h a t an abso lu te rule which p reven t s the 
d o m e s t i c cour t s from ad jud ica t ing upon a civil c la im which ar ises from 
falsification by S t a t e a g e n t s of official records r e l a t i n g to a chi ld 's d e a t h 
is, a lmos t by def ini t ion, a d i s p r o p o r t i o n a t e res t r i c t ion on the r ight of 
access to cour t . In the i r submiss ion , p ropor t iona l i ty r e q u i r e s tha t cases of 
except iona l gravi ty, w h e r e t he evidence of wrongdo ing is s t r o n g and the 
h a r m suffered is g rave , should be capable of be ing s u b m i t t e d for 
ad judica t ion by a cour t . A rule wdtich p r even t s such an ad judica t ion , 
i r respect ive of the m e r i t s of t he case , is incons is ten t wi th the pr inciple of 
p ropor t iona l i ty w h e r e t he subject m a t t e r of the compla in t involves a 
ser ious b r e a c h of Conven t ion r igh t s . T h e C o u r t of Appea l ' s decision in 
effect imposed a b lanke t i m m u n i t y for doc to r s who falsify medica l records . 

F u r t h e r m o r e , t he res t r i c t ion on access to cour t in t he in s t an t case was 
not carefully or nar rowly focused. It was c o m p l e t e and failed to d i s t ingu ish 
be tween cases w h e r e the m e r i t s w e r e s t r o n g and those w h e r e they were 
weak . N o r did it d i s t inguish b e t w e e n cases in which the falsification 
r e su l t ed in g rave d a m a g e and those in which the d a m a g e was 
inconsequen t i a l . 

T h e app l i can t s c la im t h a t t he j u d g m e n t of the C o u r t of Appea l has 
given rise to a pe rcep t ion a m o n g s t the medica l profession and the 
gene ra l publ ic t h a t t h e r e is no responsibi l i ty in law to tell the t r u t h to the 
p a r e n t s of a dead child conce rn ing the c i r c u m s t a n c e s of t he t r e a t m e n t 
given to the child. T h e app l i can t s submi t t h a t t he absence of a civil 
r e m e d y for the d a m a g e they suffered sends the message t h a t doc tors a r e 
free to lie wi th i m p u n i t y abou t t he c i r c u m s t a n c e s s u r r o u n d i n g a d e a t h 
caused by negl igence . 
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T h e app l i can t s t he re fo re invite t he C o u r t to find t h a t t he i r inabil i ty to 
have t he m e r i t s of t he i r case h e a r d in a cour t of law is d i s p r o p o r t i o n a t e to 
any l e g i t i m a t e a im p u r s u e d . 

T h e C o u r t recal ls t ha t Art ic le 6 § 1 secures to everyone the r ight to 
have any c la im r e l a t i ng to his civil r igh t s and obl iga t ions b r o u g h t before 
a cour t or t r i buna l . In this way the Art ic le e m b o d i e s t h e " r igh t to a cour t" , 
of which t h e r igh t of access, t h a t is t h e r ight to i n s t i t u t e p roceed ings 
before cour t s in civil m a t t e r s , cons t i t u t e s one aspect only (see t he C o l d e r 
v. t he U n i t e d K i n g d o m j u d g m e n t of 21 F e b r u a r y 1975, Ser ies A no. 18, 
p. 18, § 3 6 ) . 

T h i s r ight to a cour t " e x t e n d s only to 'contestations' (d i spu tes ) over (civil) 
' r ights and ob l iga t ions ' which can be said, at least on a r g u a b l e g rounds , to 
be recognised u n d e r domes t i c law; Art ic le 6 § 1 does not in i tself g u a r a n t e e 
any p a r t i c u l a r con t en t for (civil) ' r igh t s and ob l iga t ions ' in t he subs tan t ive 
law of t he C o n t r a c t i n g S t a t e s " (see , inter alia, t he J a m e s and O t h e r s v. t he 
U n i t e d K i n g d o m j u d g m e n t of 21 F e b r u a r y 1986, Ser ies A no. 98, pp . 46-47, 
§ 8 1 , and t h e Powell a n d R a y n e r v. t he U n i t e d K i n g d o m j u d g m e n t of 
21 F e b r u a r y 1990, Ser ies A no. '172, pp. 16-17, § 36). 

T h e C o u r t fu r the r recalls t h a t w h e t h e r a pe r son has an ac t ionable 
d o m e s t i c c la im may d e p e n d not only on the subs t an t ive con t en t , p roper ly 
speak ing , of the re levant civil r ight as def ined u n d e r na t iona l law, but also 
on the ex i s tence of p rocedu ra l ba r s p r e v e n t i n g or l imi t ing the possibil i t ies 
of b r ing ing po ten t i a l c la ims to cour t . In t he l a t t e r k ind of case Art ic le 6 § 1 
m a y have a d e g r e e of applicabi l i ty . C e r t a i n l y the C o n v e n t i o n en fo rcemen t 
bodies m a y not c r e a t e b y w a y of i n t e r p r e t a t i o n of Art ic le 6 § 1 a subs tan t ive 
civil r ight which has no legal basis in the S t a t e conce rned . However , it would 
not be cons i s ten t wi th the ru le of law in a d e m o c r a t i c society or wi th t he 
basic pr inciple unde r ly ing Art ic le 6 § 1 - n a m e l y t h a t civil c la ims mus t be 
capable of be ing s u b m i t t e d to a j u d g e for ad jud ica t ion - if, for e x a m p l e , a 
S t a t e could , w i thou t r e s t r a i n t or cont ro l by t he Conven t i on en fo rcemen t 
bodies , r emove from the ju r i sd ic t ion of t he cour t s a whole r a n g e of civil 
c la ims or confer i m m u n i t i e s from civil l iability on large g roups or 
ca tegor ies of p e r s o n s (see t he Fayed j u d g m e n t c i ted above, pp . 49-50, § 65). 

T h e C o u r t does not accept t he app l i c an t s ' submiss ion tha t its j u d g m e n t 
in t he O s m a n case c i ted above r e p r e s e n t e d a radical d e p a r t u r e from its 
ea r l i e r a p p r o a c h to t h e appl icabi l i ty of Art ic le 6 § 1. For t he C o u r t , it still 
r e m a i n s t he case t h a t an app l ican t m u s t be able to d e m o n s t r a t e a n 
a r g u a b l e c la im u n d e r d o m e s t i c law t h a t t h e r e has b e e n a b r e a c h of a civil 
r ight ac t ionab le in law. It is still impermiss ib le for t he C o u r t to a r r o g a t e to 
itself t he task of c r e a t i n g in favour of an individual a subs t an t ive r ight 
w h e r e n o n e is recognised u n d e r d o m e s t i c law. It recal ls in th is connec t ion 
t h a t it obse rved in its O s m a n j u d g m e n t t h a t t h e r e s p o n d e n t S t a t e 
conceded t h a t t he exc lus ionary ru le at issue in t h a t case did not 
au toma t i ca l l y doom to fai lure a civil act ion from the ou t se t , but in 
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pr inciple al lowed a d o m e s t i c cour t to m a k e a cons ide red a s s e s s m e n t on 
the basis of t he a r g u m e n t s before it as to w h e t h e r a p a r t i c u l a r case is or 
is not su i tab le for t he appl ica t ion of the ru le . O n t h a t u n d e r s t a n d i n g the 
major i ty of the C o u r t found t h a t the O s m a n s m u s t be t a k e n to have had a 
r ight , der ived from the law of neg l igence , to seek an ad jud ica t ion on the 
admiss ib i l i ty a n d mer i t s of an a r g u a b l e c la im t h a t they were in a 
r e l a t i onsh ip of p rox imi ty to t he police, t h a t the h a r m caused was 
foreseeable and t h a t in the c i r c u m s t a n c e s it was fair, j u s t a n d r easonab le 
not to apply the exc lus ionary rule to defea t t he i r civil c la im. T h e asse r t ion 
of t ha t c la im was in i tself sufficient to e n s u r e the applicabi l i ty of Art ic le 6 
§ 1 of t he Conven t ion (ibid., pp . 3166-67, §§ 138-39). 

In t he i n s t an t case t he app l i can t s c o n t e n d e d before the d o m e s t i c cour t s 
tha t t hey had a r ight to c o m p e n s a t i o n on account of the d a m a g e they had 
persona l ly suffered as a resu l t of the a l leged cover-up by the doc tors . T h e y 
based t he i r c la ims u n d e r four heads : du ty of c a n d o u r , f raudulen t 
m i s r e p r e s e n t a t i o n , unlawful i n t e r f e r ence wi th a r ight a n d conspiracy. 
M r J u s t i c e But te r f ie ld concluded t h a t none of these h e a d s gave the 
app l i can t s a cause of ac t ion . His decis ion to s t r ike out the i r s t a t e m e n t of 
claim was aff irmed on appea l . 

It is to be observed tha t at no s t age did the d o m e s t i c cour t s rely on a 
doc t r ine of i m m u n i t y to shield t he doc tors from the consequences of a civil 
ac t ion aga ins t t h e m or invoke public policy cons ide ra t ions to defea t the i r 
c la im from be ing e x a m i n e d on the m e r i t s . T h e app l i c an t s ' case is to be 
d i s t i ngu i shed in th is respec t from the a p p r o a c h t a k e n by the d o m e s t i c 
cour t s to t he O s m a n s ' negl igence act ion aga ins t the police. T h e C o u r t 
observed in its j u d g m e n t in tha t case tha t the domes t i c cour t s , 
n o t w i t h s t a n d i n g t h a t the app l i can t s satisfied the condi t ions of p rox imi ty 
and foreeseeabi l i ty , p roceeded on the basis t h a t it was impossible to pr ise 
open an i m m u n i t y which the police enjoy from civil suit in respec t of the i r 
ac ts a n d omiss ions in the inves t iga t ion and suppress ion of c r ime (ibid., 
p. 3170, § 150). It is to be no ted fu r the r t h a t in t he in s t an t case t he C o u r t 
of Appea l found t h a t t he Powells had not es tab l i shed t h a t they were in a 
r e l a t ionsh ip of p rox imi ty with the d e f e n d a n t doc tors or t h a t t he h a r m 
which they had suffered was reasonab ly foreseeable in t he c i r c u m s t a n c e s . 
For t h a t reason , it was u n n e c e s s a r y for t he cour t to a d d r e s s w h e t h e r it was 
lair , j u s t and r ea sonab l e in the c i r c u m s t a n c e s to allow an act ion in 
negl igence to lie aga ins t the d e f e n d a n t doc tors . 

For t he above r easons t he C o u r t is led to conc lude t h a t t he app l i can t s 
canno t be said to have a n a r g u a b l e c la im for t he pu rposes of t he 
appl icabi l i ty of Art ic le 6 § 1 of the Conven t i on . 

T h e C o u r t does not accep t t he app l i c an t s ' submiss ion t h a t the end-
resul t of t he decision of the d o m e s t i c cour t s is to bes tow an i m m u n i t y on 
doc tors who de l ibe ra te ly mis lead the re la t ives of a deceased p a t i e n t about 
t h e c i r c u m s t a n c e s in which the l a t t e r d ied . As previously no ted , doctors 
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a n d hea l t h au tho r i t i e s a re liable to accoun t for t he i r ac t s and omiss ions in 
t h e con tex t of a civil ac t ion in negl igence . It m u s t not be over looked e i the r 
t h a t de l ibe ra t e falsification of evidence is pun i shab l e u n d e r c r imina l law, 
as a re a t t e m p t s to pe rve r t the course of j u s t i ce . A l though the app l ican t s 
a r e cri t ical of t he inves t iga t ion ca r r i ed out by t he police in the i r 
a l l ega t ions , t he C o u r t m u s t have r ega rd to t he fact t h a t t he evidence 
which they a d d u c e d in suppor t of t h e i r c la im of a cover-up res ted 
essent ia l ly on t he recol lect ion of R e v e r e n d T h o m a s as to t he con ten t of 
d o c u m e n t s CSS/1 and F l . T h e doc tors s t r enuous ly den ied t he a l lega t ions 
m a d e aga ins t t h e m a n d ins is ted t h r o u g h o u t t h a t d o c u m e n t s CSS/2 and F2 
fo rmed par t of the or iginal med ica l r ecords a n d tha t the re fe r ra l l e t t e r 
d a t e d 12 Apri l 1991 was not a m o n g the records seen by the app l i can t s 
shor t ly af ter the i r son 's d e a t h . 

H a v i n g r e g a r d to t he above cons ide ra t ions , it follows t h a t this par t of 
the appl ica t ion mus t be re jec ted as be ing mani fes t ly i l l-founded p u r s u a n t 
to Ar t ic le 35 §§ 3 a n d 4 of the Conven t i on . 

5. T h e app l i can t s m a i n t a i n t h a t t hey had no effective r e m e d y in 
respec t of the i r c o m p l a i n t s u n d e r Art ic les 2, 8 a n d 10 of the Conven t ion , 
in b reach of Art ic le 13 of t he Conven t i on which provides : 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

T h e app l i can t s m a i n t a i n t h a t , for a n r e m e d y to be effective u n d e r 
Ar t ic le 13, t he cour t or t r i b u n a l m u s t al low the app l ican t t he possibili ty of 
canvass ing the subs t ance of the Conven t ion a r g u m e n t . T h e y submi t t ha t 
t he r e m e d i e s avai lable to t h e m u n d e r d o m e s t i c law were not sufficient 
e i t he r on the i r own or cumula t ive ly to g u a r a n t e e t h e m an effective 
r emedy . T h e y s t a t e t h a t t he Medica l Services C o m m i t t e e is an in t e rna l 
professional d isc ipl inary body c r e a t e d by the Na t iona l H e a l t h Service to 
h e a r compla in t s from p a t i e n t s abou t a l leged ac ts of medica l neg l igence . 
As t he h e a r i n g before t he Medica l Services C o m m i t t e e took place before 
all of the falsifications occur red , t he app l i can t s did not have t he 
o p p o r t u n i t y to p r e s e n t t he i r a l l ega t ions of pos t -dea th misconduc t in this 
se t t ing . Moreover , t he C h a i r m a n of t he Medica l Services C o m m i t t e e 
refused to e n t e r t a i n the first app l i can t ' s ques t ions r e g a r d i n g the al leged 
cover-up, a n d m a d e no m e n t i o n of the falsification of records in his 
findings. F u r t h e r m o r e , t h e y were not able to t ake effective a d v a n t a g e of 
the i r appea l to the W e l s h Office. T h e app l i can t s no te t h a t d o c u m e n t s on 
which they re l ied as evidence were ma te r i a l l y a l t e r e d while in t he 
possession of the W e l s h Office. T h e y recall t ha t not only t hemse lves and 
the i r solicitor, but also t he D e p u t y A d m i n i s t r a t o r of the FHSA, testified to 
t he fact t he i r son ' s medica l records were a l t e r e d d u r i n g the per iod be tween 
h e a r i n g s . T h e y s t ress t h a t even in l ight of such c lear evidence of 
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falsification, the C h a i r m a n refused to inves t iga te . T h e y s u b m i t t h a t t he 
W e l s h Office m a d e false s t a t e m e n t s about t he w h e r e a b o u t s of t he medica l 
r ecords in r e sponse to a p a r l i a m e n t a r y ques t ion . In add i t ion t h e civil ac t ion 
did not give t he app l i can t s the chance to p r e s e n t t he m e r i t s of the i r 
a l l ega t ions abou t the doc to rs ' pos t -dea th misconduc t . As to the police 
enqu i ry , it con t i nued for m o r e t h a n two yea r s , d u r i n g which t i m e the 
police did not in terview all of the doc to r s . T h e Dyfed-Powys police did not 
a p p e a r to inves t iga te the app l i c an t s ' a l l ega t ions of falsification of medica l 
r ecords , and ins t ead c o n c e n t r a t e d on the possibil i ty of p rosecu t ion for gross 
medica l neg l igence . 

T h e app l i can t s a l lege tha t the only poten t ia l ly effective r e m e d y 
avai lable to t h e m was t he ac t ion in neg l igence to d e t e r m i n e the i r civil 
r igh t s . Because the C o u r t of Appea l ru led t h a t this ac t ion should be 
s t ruck out wi thou t an e x a m i n a t i o n of t he m e r i t s , they had no access to 
cour t for t he d e t e r m i n a t i o n of the i r civil c la im aga ins t the doc tors . T h e y 
were t h u s precluded from access ing the only effective remedy wh ich would 
have been avai lable to t h e m . 

T h e Cour t recalls tha t it has found that the appl icants , by se t t l ing their 
negligence action against the defendant hea l th au thor i ty and doctors , denied 
themselves the possibility of an adversar ia l hear ing on the c i rcumstances of 
the i r son's d e a t h . It is not pe r suaded by the appl icants ' a r g u m e n t tha t the 
negligence action, had they persis ted with it, would not have allowed the 
alleged pos t -dea th conduct of the doctors to have come to the fore. T h e Cour t 
has a l ready s ta ted tha t it cannot speculate on how the proceedings before the 
Welsh Office would have evolved had the appl icants m a i n t a i n e d their appeal . 
It mus t also have regard to the fact t ha t a cr iminal investigation was opened 
into the i r a l legat ions tha t the doctors who t r ea ted their son were guilty of 
cr iminal misconduct . Having regard to the evidence on which the appl icants 
relied to cor robora te the i r al legat ions, the Cour t cannot conclude tha t the 
decision not to br ing charges against the doctors was in any way a rb i t ra ry or 
symptomat i c of an i nadequa te investigation. 

For the C o u r t , t he essence of t he app l i c an t s ' compla in t is t ha t they 
were u n a b l e to sue t he doc to r s in a s e p a r a t e civil ac t ion for d a m a g e s 
a r i s ing out of the doc to r s ' a l leged pos t -dea th misconduc t wi th respec t to 
the i r son's medica l r ecords . However , the C o u r t has a l r eady es tab l i shed 
t h a t the app l i can t s h a d no a r g u a b l e basis in domes t i c law for invoking 
such a r igh t . In t he se c i r c u m s t a n c e s they c a n n o t be said e i t he r to have an 
a r g u a b l e c la im for the pu rposes of Art ic le 13 of the Conven t ion . 

It follows t h a t this compla in t m u s t also be re jec ted as be ing mani fes t ly 
i l l-founded p u r s u a n t to Art ic le 35 §§ 3 and 4 of t he Conven t ion . 

For t h e s e r easons , t h e C o u r t , by a major i ty , 

Declares t he appl ica t ion inadmiss ib le . 
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Le fils des requérants, âgé de dix ans, fut hospitalisé en raison de crampes 
abdominales sévères et de vomissements persistants. Il sortit de l'hôpital après 
quelques jours mais retomba malade par la suite. Les requérants s'adressèrent à 
sept reprises à cinq médecins différents d'un centre médical local, mais 
soutiennent qu'à chaque fois on les renvoya chez eux en leur disant qu'il n'y avait 
pas de quoi s'inquiéter, ou on leur donna un traitement inefficace ou inadéquat. 
L'état de l'enfant se détériora rapidement, et il décéda finalement à l'hôpital. La 
cause du décès était la maladie d'Addison, une pathologie rare due à une 
insuffisance surrénalienne, qui est potentiellement fatale en l'absence de 
traitement, mais peut être traitée si elle est diagnostiquée à temps. Les 
requérants eurent par la suite accès aux dossiers médicaux de leur fils, dont il 
ressortait d'après eux que le médecin qui l'avait examiné à sa première 
admission à l'hôpital avait soupçonné à l'époque un cas de maladie d'Addison; 
toutefois, le test qu'il avait demandé pour confirmer le diagnostic n'avait jamais 
été effectué. Les requérants saisirent d'une plainte formelle le comité médical. Ils 
allèguent qu'à réception des copies des notes des cinq médecins généralistes, ils 
découvrirent que certains documents avaient été substitués à d'autres et qu'il n'y 
avait plus aucune référence à la maladie d'Addison dans les dossiers. Le comité 
médical conclut que l'un des médecins généralistes devait recevoir la réprimande 
la plus légère possible, mais estima que les quatre autres médecins n'avaient pas 
manqué aux obligations de leur charge. Il ne fit aucune mention des allégations de 
falsification de documents. Les requérants recoururent devant le ministère pour le 
pays de Galles. Pendant un ajournement de cette procédure, un certain nombre de 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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documents «manquants» furent découverts, ee qui incita les requérants à retirer 
leur recours. Ils transmirent l'a lia ire au Director qf Public Pnsecutions, mais, après 
deux ans d'enquête de police, ils furent informés que les preuves étaient 
insuffisantes pour poursuivre les médecins. Les requérants engagèrent alors une 
procédure civile contre les médecins pour faute et malversations après le décès de 
leur lils consistant à falsifier les comptes rendus médicaux. L'autorité sanitaire 
admit finalement sa responsabilité du fait de l'incapacité des médecins à 
diagnostiquer et à traiter la maladie d'Addison, et accepta de verser aux 
requérants une indemnité, ainsi qu'une certaine somme au titre des frais. Les 
poursuites pour faute médicale à Pencontre des médecins furent en conséquence 
abandonnées. Les griefs des requérants concernant les malversations postérieures 
au décès furent rayés du rôle, au motif que le devoir qu'ils invoquaient n'avait pas 
de base légale. En particulier, le juge estima que les médecins n'étaient pas tenus 
envers les parents d'un enfant décédé par un devoir de franchise quant aux 
circonstances entourant le décès. La Cour d'appel débouta les requérants et leur 
refusa l'autorisation de se pourvoir devant la Chambre des lords. 

1. Article 2 § 1 : la question soulevée en l'espèce est complètement différente de 
celles qui se posaient clans l'affaire Osman c. Royaume-Uni quant au contexte et à 
l'étendue de l'obligation, puisque la Cour, dans cette affaire, examinait les 
circonstances dans lesquelles les services de police pouvaient être tenus de 
prendre à titre préventif des mesures concrètes pour protéger un individu dont la 
vie était menacée par les agissements criminels d'autrui. La première phrase de 
l'article 2 astreint l'Etat non seulement à s'abstenir de provoquer la mort de 
manière volontaire et irrégulière, mais aussi à prendre les mesures nécessaires à 
la protection de la vie des personnes relevant de sa juridiction. On ne saurait 
exclure que les actes et omissions des autorités dans le cadre des politiques de 
santé publique peuvent, dans certaines circonstances, engager leur responsabilité 
sous l'angle du volet matériel de l'article 2. Toutefois, dès lors qu'un Etat 
contractant a fait ce qu'il fallait pour assurer un haut niveau de compétence chez 
les professionnels de la santé et pour garantir la protection de la vie des patients, 
des questions telles qu'une erreur de jugement de la part d'un professionnel de la 
santé ou une mauvaise coordination entre des professionnels de la santé dans le 
cadre du traitement d'un patient en particulier ne suffisent pas en elles-mêmes à 
contraindre cet Etat à rendre des comptes en vertu de ses obligations positives. Il 
convient d'examiner les événements qui ont conduit à la mort tragique du fils des 
requérants et la responsabilité des professionnels de la santé impliqués dans cette 
affaire sous l'angle de la question du caractère adéquat des voies de recours 
existantes qui auraient pu permettre de faire la lumière sur le cours de ces 
événements. L'obligation procédurale de mener une forme d'enquête officielle, 
qui s'applique aux cas dans lesquels un individu a perdu la vie en raison d'un acte 
de violence, ne peut se limiter à ce type de circonstances, mais s'étend à la 
nécessité, pour un système indépendant efficace, d'établir la cause du décès d'un 
individu qui se trouvait sous la responsabilité de professionnels de la santé, et 
d'obliger ceux-ci à répondre de leurs actes. L'examen des doléances des 
requérants doit se limiter aux événements ayant conduit à la mort de leur fils, la 
question de la falsification alléguée de documents devant être examinée dans le 
cadre du grief tiré de l'article 6 selon lequel les requérants n'ont pas pu obtenir 
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une décision sur la responsabilité des médecins quant aux événements postérieurs 
au décès. Or, en retirant leur recours, les requérants se sont fermé l'une des voies 
qui auraient pu permettre de mesurer l 'ampleur du manque de coordination entre 
les médecins. Plus lourde de conséquences encore, la décision des requérants de 
régler à l'amiable la procédure civile pour faute qu'ils avaient engagée contre 
l'autorité sanitaire responsable et de ne pas poursuivre individuellement les 
généralistes concernés, leur a barré l'accès à une autre voie extrêmement 
importante pour faire la lumière sur la portée de la responsabilité des médecins 
quant au décès de leur fils. Si l'action civile avait été menée à son terme, les 
intéressés auraient eu droit à une audience contradictoire sur le fond de leurs 
allégations de faute, et auraient pu articuler devant les juridictions civiles leurs 
doléances concernant la falsification des dossiers médicaux de leur fils. Dans ces 
circonstances, les requérants ne peuvent pas se plaindre sur le terrain de l'article 2 
de la Convention de l'absence d'enquête effective sur le décès de leur fils. En effet, 
lorsque le parent d'une personne décédée accepte une indemnité visant à régler à 
l'amiable une action civile pour faute médicale, il ne peut plus en principe se 
prétendre victime quant aux circonstances du traitement de la personne décédée 
ou à l 'enquête menée sur le décès : incompatibilité rationepersonae. 

2. Article 8: à supposer même que cette disposition soit applicable aux faits 
litigieux et puisse passer pour imposer aux autorités l'obligation positive de 
communiquer de façon complète, transparente et exhaustive les dossiers 
médicaux d'un enfant décédé aux parents de celui-ci, il n'en reste pas moins que 
les requérants, en retirant leur recours au ministère pour le pays de Galles et en 
réglant à l'amiable leur action civile pour faute, se sont eux-mêmes barré la 
possibilité de prouver le bien-fondé de leurs préoccupations. Partant, ils ne 
peuvent plus se prétendre victimes: incompatibilité ratione personne. 

3. Article 6 § 1 : un requérant doit pouvoir présenter ses arguments dès lors qu'il 
peut prétendre de manière défendable au regard du droit interne qu'il y a eu 
manquement à un droit de caractère civil pouvant donner lieu à une action en 
justice, mais il n'appartient pas à la Cour de s'arroger la prérogative de créer un 
droit matériel en faveur d'un particulier lorsque le droit interne n'en reconnaît 
pas. En l'espèce, les prétentions des requérants concernant les dommages qu'ils 
avaient subis du fait de la falsification alléguée ont été rayées du rôle par le juge 
national pour défaut de motif d'action. A aucun moment les juridictions nationales 
n'ont invoqué une doctrine d'immunité ou des considérations d'ordre public 
empêchant l'examen au fond des prétentions des requérants. Le cas d'espèce doit 
être distingué à cet égard de l'affaire Osman. Partant, les requérants ne peuvent 
pas prétendre avoir un grief défendable aux fins de l'applicabilité de l'article 6. En 
outre, la décision des juridictions internes n'a pas eu en définitive pour résultat de 
conférer une immunité aux médecins qui trompent délibérément les parents d'un 
patient décédé sur les circonstances de la mort de celui-ci, puisque les médecins et 
les autorités sanitaires doivent répondre de leurs actes et omissions dans le cadre 
d'une action civile pour faute. Par ailleurs, le fait de falsifier délibérément des 
preuves et les tentatives d'entraver le cours de la justice sont passibles de 
sanctions pénales: défaut manifeste de fondement. 

4. Article 13: la Cour a déjà constaté que les requérants, en réglant à l'amiable 
leur action pour faute, se sont fermé la possibilité de bénéficier d'une audience 
contradictoire sur les circonstances de la mort de leur fils. De plus, elle ne peut 
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spéculer sur l'issue de la procédure devant le ministère pour le pays de Galles dans 
le cas où les requérants auraient maintenu leur recours. Par ailleurs, on ne saurait 
dire que la décision de ne pas porter de charge contre les médecins était arbitraire 
ou dénotait une enquête insuffisante. Le grief des requérants consiste pour 
l'essentiel à affirmer qu'ils n'ont pas pu poursuivre les médecins dans le cadre 
d'une action civile distincte en réparation des dommages résultant des fautes 
prétendument commises par ceux-ci après le décès; or, il a déjà été établi que les 
requérants ne pouvaient prétendre, de manière défendable, invoquer un tel droit 
en droit interne. Dans ces circonstances, on ne saurait non plus considérer qu'ils 
ont un grief défendable aux fins de l'article 13 de la Convention: défaut manifeste 
de fondement. 
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(...) 

E N F A I T 

Le p r e m i e r r e q u é r a n t [M. Wi l l i am Powel l ] , né en 1953, et la d e u x i è m e 

r e q u é r a n t e [M""' A n i t a Powel l ] , née en 1955, sont m a r i et f e m m e . De 

na t iona l i t é b r i t a n n i q u e , ils r és iden t à Swansea ( R o y a u m e - U n i ) . Devan t 

la C o u r , ils sont r e p r é s e n t é s p a r M m c N . Mole , avoca te du c e n t r e AIRE 

(Londres ) . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i ls ont é té exposés pa r les r e q u é r a n t s , 

peuven t se r é s u m e r c o m m e suit . 

/. Le décès de Robert Powell 

Le 5 d é c e m b r e 1989, le Fils des r e q u é r a n t s , R o b e r t , âgé de dix a n s , fut 

a d m i s au M o r r i s t o n Hosp i t a l en ra ison de c r a m p e s a b d o m i n a l e s sévères e t 

de v o m i s s e m e n t s p e r s i s t a n t s . Le p é d i a t r e qui le pri t en c h a r g e , le doc t eu r 

Forbes , soupçonna qu ' i l souffrait d ' u n e insuffisance s u r r é n a l i e n n e 

(ma lad ie d 'Addison) et é tabl i t un c o m p t e r e n d u écrit à l ' a t t e n t i o n des 

médec in s t r a i t a n t s de l 'enfant , d u c e n t r e médica l d 'Ys t radgynla i s , dans 

lequel il d e m a n d a i t un test à l ' A C T H pour conf i rmer le d iagnos t i c . Ce 

test ne fut pas effectué. Rober t sor t i t de l 'hôpi ta l le 9 d é c e m b r e 1989. Ni 

l ' au to r i t é s an i t a i r e ni ses médec in s t r a i t a n t s ne le r a p p e l è r e n t à l 'hôpi tal 

pour le s o u m e t t r e au tes t à l ' A C T H a p r è s sa sor t ie de l 'hôpi ta l . Les 

p a r e n t s de R o b e r t ne furent j a m a i s in formés q u e les médec ins 

s o u p ç o n n a i e n t un cas de ma lad i e d 'Addison . 

Après sa sor t ie de l 'hôpi ta l , R o b e r t d e m e u r a souffrant p e n d a n t tout le 

mois de d é c e m b r e 1989. Ce n 'es t q u e vers le j o u r de l 'An 1990 qu ' i l s embla 

se r e m e t t r e et r e p r e n d r e le poids qu ' i l avait p e r d u . Les r e q u é r a n t s 

e s t i m è r e n t a lors q u e leur fils é ta i t c o m p l è t e m e n t r é tab l i . 

Le 18 j a n v i e r 1990, Robe r t vit le d o c t e u r Forbes au Mor r i s ton Hosp i ta l 

pour un e x a m e n de con t rô le . A la su i te de ce rendez-vous , le doc t eu r 

Forbes écrivit aux médec ins géné ra l i s t e s du c e n t r e médica l de 

Ys t radgyn la i s , l eur en jo ignant de lui a d r e s s e r R o b e r t i m m é d i a t e m e n t s'il 

devai t de nouveau souffrir de v o m i s s e m e n t s e t /ou de dou leur s 

a b d o m i n a l e s . 

Au d é b u t du mois d 'avri l 1990, R o b e r t c o m m e n ç a à r e s sen t i r des m a u x 

de gorge , des d o u l e u r s d a n s la m â c h o i r e et un mala i se g é n é r a l . P a r la 

su i t e , l ' é ta t de leur fils se d é t é r i o r a n t r a p i d e m e n t , les r e q u é r a n t s 

s ' ad re s sè ren t à sept repr i ses à cinq médec in s différents du cen t r e 

médica l . Les m é d e c i n s ne c o m m u n i q u è r e n t pas c o n v e n a b l e m e n t en t r e 
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eux q u a n t aux a n t é c é d e n t s méd icaux de R o b e r t . C h a q u e fois que les 

r e q u é r a n t s d e m a n d è r e n t un t r a i t e m e n t méd ica l , on les renvoya chez eux , 

e t /ou on leur dit qu ' i l n 'y avait pas de quoi s ' inqu ié te r , e t /ou on leur d o n n a 

u n t r a i t e m e n t inefficace ou i n a d é q u a t . 

Le 2 avril 1990, le p r e m i e r r e q u é r a n t e m m e n a son fils au c e n t r e 

médica l de Ys t radgyn la i s chez le d o c t e u r E. H u g u e s , qui ne découvr i t 

r ien d ' a n o r m a l chez R o b e r t et consei l la à son p è r e de ne pas s ' i nqu ié te r . 

Le 6 avril 1990, le p r e m i e r r e q u é r a n t e m m e n a son fils chez le d o c t e u r 

Flower. Celle-ci ne t rouva r ien d ' a n o r m a l chez Robe r t et consei l la à son 

pè r e de ne pas s ' inqu ié te r . 

L ' é t a t de R o b e r t c o n t i n u a de se d é t é r i o r e r . Il avait peu d ' appé t i t , et 

é ta i t faible et a p a t h i q u e . Le 10 avril 1990, il vomi t p e n d a n t son r epas . 

Le 11 avril 1990, les r e q u é r a n t s e m m e n è r e n t de nouveau leur fils au 

c e n t r e médica l de Ys t radgyn la i s . Robe r t é ta i t a lors t e l l e m e n t faible qu ' i l 

fallut le p o r t e r de la ma i son à la vo i tu re , puis de la vo i tu re au c e n t r e . D a n s 

la salle d ' a t t e n t e , il ne réussi t pas à se t en i r assis . Le p r e m i e r r e q u é r a n t 

d o n n a au d o c t e u r Wi l l i ams tous les é l é m e n t s don t il avait conna i s sance 

sur la m a l a d i e de son fils, n o t a m m e n t son admiss ion à l 'hôpi tal au mois 

de d é c e m b r e p r é c é d e n t , les v o m i s s e m e n t s en d é c e m b r e , les v o m i s s e m e n t s 

d u 10 avril , les s y m p t ô m e s que R o b e r t p r é s e n t a i t à ce m o m e n t - l à et les 

consu l t a t ions des doc t eu r s H u g h e s et Flower. Le d o c t e u r Wi l l i ams 

c o m p u l s a le dossier médica l de R o b e r t en p ré sence du p r e m i e r 

r e q u é r a n t . Il prescrivi t du Diora ly te con t r e les v o m i s s e m e n t s , et déc la ra 

au p r e m i e r r e q u é r a n t q u ' à son avis il fallait r a m e n e r l 'enfant chez le 

d o c t e u r Forbes . Le d o c t e u r Wi l l i ams d ic ta u n e l e t t r e en ce sens plus t a r d 

le m ê m e j o u r , ma i s ce t t e l e t t r e ne fut pas dac ty log raph iée avant p lus ieurs 

jours et ne fut j a m a i s envoyée, Robe r t é t a n t décédé e n t r e - t e m p s . 

Le 15 avril 1990, le p r e m i e r r e q u é r a n t e m m e n a Rober t chez le doc t eu r 

Boladz au C o m m u n i t y Hosp i t a l . Les Powell f irent pa r t au d o c t e u r Boladz 

de tous les dé ta i l s qu ' i l s conna i s sa ien t sur la m a l a d i e de leur fils. Le 

p r e m i e r r e q u é r a n t lui p réc isa que l 'é ta t de Robe r t s 'é ta i t d é g r a d é depu i s 

qu ' i l avait vu le doc t eu r Wi l l i ams , et que l 'enfant é ta i t si faible qu ' i l ne 

pouvai t m a r c h e r sans a ide . Le doc t eu r Boladz e x a m i n a Robe r t , 

d i agnos t i qua une a n g i n e et prescrivi t de l 'amoxyci l l ine . Il consei l la aux 

Powell d ' e m m e n e r leur fils passe r des e x a m e n s sangu ins au c e n t r e 

médica l . Le p r e m i e r r e q u é r a n t se rappe l le avoir vu le d o c t e u r Boladz lire 

une l e t t r e du d o c t e u r Forbes en d a t e du 18 j a n v i e r 1990. 

Le 16 avril 1990, R o b e r t eut de nouveau des v o m i s s e m e n t s . Les Powell 

d e m a n d è r e n t à ce q u ' u n m é d e c i n v ienne à l eur domic i le . Lo r sque le d o c t e u r 

K. H u g h e s a r r iva , le p r e m i e r r e q u é r a n t lui d o n n a tou t e s les précis ions don t 

il avait conna i s sance sur la m a l a d i e de R o b e r t . Le d o c t e u r H u g h e s s u g g é r a 

de r e t a r d e r au 18 avril 1990 l ' examen sangu in r e c o m m a n d é par le doc t eu r 

Boladz en ra ison d ' un j o u r férié. Il déc l a r a q u e si R o b e r t vomissa i t de 

nouveau ou si son é t a t se dé t é r io r a i t , il f audra i t l 'hospi ta l iser . 
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Le 17 avril 1990, les r e q u é r a n t s d e m a n d è r e n t u n e d e u x i è m e visite à 

domici le car R o b e r t s 'é ta i t effondré d a n s la salle de ba ins , avai t 

t e m p o r a i r e m e n t p e r d u conna i s sance et ses p a r e n t s ava ien t c o n s t a t é q u e 

ses lèvres dex 'enaient b leues et que ses pupi l les é t a i en t d i l a t ée s . Le 

d o c t e u r Flower, qui effectua la visite à domici le , déc l a r a avec ins is tance 

qu ' i l n 'y avai t a u c u n e ra ison de s ' i nqu ié te r et refusa de faire hospi ta l i ser 

l 'enfant . Le m ê m e j o u r , plus t a rd , les Powell d e m a n d è r e n t au doc t eu r 

Flower de r epas se r à l eur domici le car l ' é ta t de R o b e r t avai t e m p i r é . A 

son a r r ivée , le d o c t e u r Flower sembla i t t r ès e n n u y é e d 'avoir é té appe lée 

de nouveau . Elle accep ta alors d 'envoyer l 'enfant à l 'hôpi ta l , mais refusa 

d ' appe l e r une a m b u l a n c e p o u r l ' e m m e n e r . 

Les r e q u é r a n t s e m m e n è r e n t e u x - m ê m e s leur fils à l 'hôpi ta l . A son 

a r r ivée , l 'é ta t de R o b e r t p rovoqua i m m é d i a t e m e n t un ven t de p a n i q u e . 

La d e u x i è m e r e q u é r a n t e faillit s ' évanoui r et fut e m m e n é e hors de la 

pièce. R o b e r t fut b r a n c h é à un appare i l r e sp i r a to i r e d a n s l 'un i té de soins 

intensifs . Il fit pa r la sui te deux a r r ê t s c a r d i a q u e s . Il d é c é d a le m ê m e soir. 

Il fut é tabl i u l t é r i e u r e m e n t que R o b e r t é ta i t m o r t d e la ma lad i e 

d 'Addison , une pa tho log ie r a r e d u e à une insuffisance s u r r é n a l i e n n e , qui 

est p o t e n t i e l l e m e n t fa ta le en l ' absence de t r a i t e m e n t , ma i s peu t ê t re 

t r a i t é e si elle est d i a g n o s t i q u é e à t e m p s . 

2. Le refus de conduire une enquête 

P e u ap rè s le décès de R o b e r t , le p r e m i e r r e q u é r a n t aff irma au coroner 

du c o m t é de W e s t G l a m o r g a n q u e la m o r t de son fils r é su l t a i t d ' une faute 

méd ica l e . C e p e n d a n t , a u c u n e e n q u ê t e ne fut m e n é e sur ses a l léga t ions , e t 

le r a p p o r t d ' au tops ie n ' en fit pas m e n t i o n . Lo r sque le p r e m i e r r e q u é r a n t 

d e m a n d a pa r la sui te au co rone r de lui exp l ique r pou rquo i aucune 

e n q u ê t e n 'ava i t é té condu i t e , on lui r épond i t q u e ce t t e décis ion se fondait 

sur le fait q u e la ma lad i e d 'Addison é ta i t u n e cause n a t u r e l l e de décès . 

3. La falsification alléguée des comptes rendus médicaux par les médecins 

traitants de Robert Powell 

Les 20 et 23 avril 1990, le d o c t e u r H u g h e s se r end i t au domici le des 

Powell avec le dossier médica l comple t de Rober t ainsi que les compte s 

r e n d u s é tabl i s pa r les m é d e c i n s géné ra l i s t e s . Le 23 avril 1990, le p r e m i e r 

r e q u é r a n t c h a r g e a le r évé r end D.G. T h o m a s de consu l t e r de m a n i è r e 

i n d é p e n d a n t e les in fo rma t ions q u e r e n f e r m a i e n t les c o m p t e s r e n d u s , et 

de r éd ige r u n e no t e su r l eur c o n t e n u . 

Alors qu' i l e x a m i n a i t les c o m p t e s r e n d u s m é d i c a u x , l ' a t t en t i on du 

r évé rend T h o m a s fut a t t i r é p a r u n d o c u m e n t in t i tu lé « R é s u m é c l in ique» 

(C/inical Summary Sheet - c i -après «le CSS /1» ) , Le d o c t e u r Fo rbes avait 

réd igé ce d o c u m e n t p e n d a n t ou peu ap rè s l 'hospi ta l i sa t ion de Rober t 

en d é c e m b r e 1989. Il avai t é té envoyé à l 'un des m é d e c i n s t r a i t a n t s de 
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R o b e r t , le d o c t e u r Boladz, au c e n t r e médica l de Ys t radgyn la i s . Au verso 

du CSS/1 figurait u n e note t a p é e à la m a c h i n e . Le r évé rend T h o m a s se 

souvient que la no t e , qui s ' in t i tu la i t « R e n s e i g n e m e n t s » , con tena i t les 

dé ta i l s su ivan ts : 

i. le défunt avai t besoin d 'un test à l ' A C T H (test de dép i s t age de la 

m a l a d i e d 'Addison) ; 

ii. les p a r e n t s du défunt en avaient é té i n f o r m é s ; 

iii. le défunt souffrait d ' un déséqu i l ib re h o r m o n a l ; 

iv. la ma lad i e d 'Addison é ta i t envisagée c o m m e un d iagnos t ic possible. 

Les Powell furent choqués d ' a p p r e n d r e q u e les médec in s s o u p ç o n n a i e n t 

u n cas de m a l a d i e d 'Addison depu i s d é c e m b r e 1989 sans q u ' a u c u n des six 

m é d e c i n s qui ava ien t e x a m i n é Rober t ne leur a ien t c o m m u n i q u é ce t t e 

in fo rma t ion . Le 30 avril 1990, ils sa i s i ren t d ' une p la in te formelle le 

comi t é médica l de l 'Admin i s t r a t i on des services de s an t é familiale 

(Family Health Services Authority - c i -après « la F H S A » ) de Powys, 

a l l éguan t q u e les médec in s qu i ava ien t soigné leur fils ( n o t a m m e n t les 

doc t eu r s Boladz, Flower, K. H u g h e s , E. H u g h e s et Wi l l i ams) ava ien t failli 

à leur devoir de fourni r des services m é d i c a u x profess ionnels a d é q u a t s , ce 

qui avai t e n t r a î n é le décès de Robe r t . La p la in te fut t r a n s m i s e à la F H S A 

du c o m t e de Wes t G l a m o r g a n , car l 'un des médec ins mis en cause é ta i t 

m e m b r e du comi té médica l de la F H S A de Powys. 

Le 5 ju i l le t 1990, le d o c t e u r Forbes écrivit au d o c t e u r E. H u g h e s pour 

invi ter les cinq médec ins qui ava ien t e x a m i n é Robe r t à ven i r le voir. C e t t e 

r e n c o n t r e e n t r e le d o c t e u r Forbes et les cinq m é d e c i n s géné ra l i s t e s eu t 

lieu au M o r r i s t o n Hosp i t a l . Les médec in s d i s cu t è r en t de leurs a r g u m e n t s 

pour r é p o n d r e aux a l l éga t ions de fau te méd ica l e . 

Le 22 n o v e m b r e 1990, les Powell r e ç u r e n t de la F H S A du c o m t é de Wes t 

G l a m o r g a n des copies des no tes r éd igées pa r les m é d e c i n s géné ra l i s t e s 

telles qu ' e l l e s ava ien t é té c o m m u n i q u é e s à la F H S A et a l la ient ê t r e 

p rodu i t e s en t a n t q u ' é l é m e n t s de p reuve à l ' audience du 13 d é c e m b r e 

1990 devan t le comi té méd ica l . A récep t ion de ces copies , les Powell 

r e l evè ren t qu 'e l les différaient n o t a b l e m e n t des d o c u m e n t s qu ' on leur 

avait m o n t r é peu a p r è s le décès de leur fils. 

P r e m i è r e m e n t , un nouveau r é s u m é cl in ique avait é té subs t i t ué au 

C S S / 1 . C e nouveau r é s u m é é ta i t v ierge au verso et ne c o m p o r t a i t a u c u n e 

ré fé rence à la « m a l a d i e d 'Add i son» . F>i fait, c e t t e i m p o r t a n t e express ion 

ne figurait dans a u c u n des d o c u m e n t s versés au doss ier qu ' ava i t consu l té 

le comi té médica l . 

D e u x i è m e m e n t , la l e t t r e réd igée p a r le d o c t e u r Forbes avait é té 

r e m p l a c é e pa r u n e a u t r e missive. Celle-ci , dac ty log raph iée sur un pap ie r 

différent de celui de la l e t t r e o r ig ina le , ne faisait a u c u n e référence à la 

m a l a d i e d 'Addison . Elle évoquai t la possibil i té d ' une gas t r i t e et 

i nc r imina i t b e a u c o u p moins les médec ins géné ra l i s t e s q u e la l e t t r e 

or ig ina le du 18 j a n v i e r 1990, d a n s laquel le il é ta i t soul igné qu' i l é ta i t 
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i m p o r t a n t de r a m e n e r Rober t à l 'hôpi ta l si les v o m i s s e m e n t s 

r e c o m m e n ç a i e n t . 

T r o i s i è m e m e n t , les no tes des médec in s géné ra l i s t e s c o n t e n a i e n t une 

le t t re d a t é e du 12 avril 1990 et s ignée du d o c t e u r Wi l l i ams ad re s san t 

l 'enfant au d o c t e u r Forbes . La l e t t r e é ta i t d é l i b é r é m e n t a m b i g u ë . Elle ne 

faisait a u c u n e m e n t i o n des v o m i s s e m e n t s qu i ava ien t inci té le doc t eu r 

Wi l l i ams , ainsi que lu i -même l 'avait dit aux Powell , à ad re s se r 

i m m é d i a t e m e n t l 'enfant au d o c t e u r Forbes . La l e t t r e passa i t sous silence 

t o u t e ré fé rence à la p resc r ip t ion de Diora ly te , u n m é d i c a m e n t antivomitif . 

Les Powell conc lu ren t i m m é d i a t e m e n t q u e les no tes ava ien t é té 

d é l i b é r é m e n t falsifiées. 

Le 23 n o v e m b r e 1990, le p r e m i e r r e q u é r a n t e x a m i n a les compte s 

r e n d u s é tabl is p a r les médec ins géné ra l i s t e s à l ' a t t en t i on de la F H S A du 

c o m t é de Wes t G l a m o r g a n . Les o r ig inaux c o r r e s p o n d a i e n t e x a c t e m e n t 

aux photocopies qu ' i l avait r eçues la veille. 

Le 30 n o v e m b r e 1990, le p r e m i e r r e q u é r a n t r eçu t une d e u x i è m e série 

de photocopies des c o m p t e s r e n d u s des médec in s géné ra l i s t e s , que 

M m e Newton , la d i r ec t r i ce adjointe de l 'Admin i s t r a t i o n de la F H S A du 

c o m t é de Wes t G l a m o r g a n , avai t p e r s o n n e l l e m e n t c o m p a r é s avec les 

o r ig inaux . Ces d o c u m e n t s é t a i en t i den t iques à la p r e m i è r e sér ie de 

photocopies r eçue p a r les r e q u é r a n t s . 

4. La procédure devant le comité médical 

Le 13 d é c e m b r e 1990 se t in t u n e a u d i e n c e devan t le comi té médica l de 

la F H S A du c o m t é du Wes t G l a m o r g a n . 

A l ' audience , les Powell a l l é g u è r e n t q u e les c o m p t e s r e n d u s méd icaux 

c o n c e r n a n t R o b e r t ava ien t é té falsifiés. Ils c i t è r en t le r évé rend T h o m a s à 

c o m p a r a î t r e aux Fins de c o r r o b o r e r leur a l l éga t ion selon laquel le le 

r é s u m é cl in ique qu i se t rouvai t alors d a n s le doss ier médica l n 'é ta i t pas 

le d o c u m e n t qu ' i l s ava ien t vu à la sui te du décès de leur fils. En réponse à 

des ques t ions c o n c e r n a n t les falsifications a l l éguées de ce r ta ins 

d o c u m e n t s , le d o c t e u r K. H u g h e s déc l a r a q u e le doss ier médica l é ta i t 

r e s t é c o n s t a m m e n t en sa possession depu i s le décès de R o b e r t et n 'avai t 

a u c u n e m e n t é té modifié. 

Bien q u e le r è g l e m e n t d u service n a t i o n a l d e s a n t é {National Health 

Service - c i -après «le N H S » ) prévoie q u ' u n p l a ignan t est en droi t de poser 

t o u t e ques t i on p e r t i n e n t e pour l 'affaire aux médec in s d é f e n d e u r s , le 

p r é s iden t du c o m i t é n ' a u t o r i s a pas le p r e m i e r r e q u é r a n t à f o rmu le r plus 

de q u e l q u e s ques t i ons f o n d a m e n t a l e s . Ni le p r é s iden t ni les m e m b r e s du 

comi té ne posè ren t a u x médec ins d é f e n d e u r s des ques t ions p e r t i n e n t e s 

c o n c e r n a n t la falsification a l l éguée . 

Le comi té médica l conclut que l 'un des médec ins , le doc teu r Flower, devait 

recevoir la r é p r i m a n d e la plus légère possible. Elle fut «aver t ie de se 
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conformer aux obl igat ions de sa c h a r g e » . Le comi té e s t ima que les q u a t r e 

a u t r e s médec ins n 'avaient pas m a n q u é aux obligat ions de leur cha rge . D a n s 

son é tab l i s sement des faits, le comi té ne fit aucune men t ion des a l légat ions de 

falsification, ap rès le décès, des comptes r e n d u s médicaux . C o n f o r m é m e n t à 

l 'article 11 § 1 du r èg l emen t du N H S , les Powcll sais irent le min i s t re pour le 

pays de Gal les d 'un recours con t re les conclusions du comi té . 

5. Recours devant le ministère pour le pays de Galles 

a) E v é n e m e n t s a n t é r i e u r s a u r e c o u r s 

L ' e x a m e n du recours fut fixé au 4 n o v e m b r e 1991. Toutefo is , la 

p r o c é d u r e fut s u s p e n d u e , les Powell ayan t fait object ion à la décis ion du 

m i n i s t è r e pour le pays de Gal les de dé s igne r c o m m e p ré s iden t du comi té 

l 'un des conseils de la F H S A dans le cad re de l 'act ion civile i n t e n t é e pa r les 

Powell. 

Le 7 février 1992, la FHSA du c o m t é de Wes t G l a m o r g a n t r a n s m i t les 

c o m p t e s r e n d u s o r ig inaux des médec in s géné ra l i s t e s c o n c e r n a n t Robe r t à 

son solicitor qu i , à son tour , les fit pa rven i r à un m é d e c i n légis te . 

Le 10 m a r s 1992, le médec in légis te renvoya en r e c o m m a n d é les 

c o m p t e s r e n d u s o r ig inaux au m i n i s t è r e pour le pays de Gal les . 

Le 11 m a r s 1992, ledit m i n i s t è r e accusa récep t ion des d o c u m e n t s . 

Le 16 m a r s 1992, le m i n i s t è r e pour le pays de Gal les t r an s f é r a la g a r d e 

des compte s r e n d u s o r ig inaux des médec in s géné ra l i s t e s au p ré s iden t 

cha rgé d ' e x a m i n e r le recours . 

b ) P r e u v e s d e la f a l s i f i c a t i o n d e s c o m p t e s r e n d u s m é d i c a u x c o n c e r n a n t 

R o b e r t P o w e l l 

L 'aud ience sur le r ecours d é b u t a le 17 m a r s 1992. Les r e q u é r a n t s 

p rodu i s i r en t des é l é m e n t s de p reuve à l ' appui de leur a l léga t ion de 

falsification des c o m p t e s r e n d u s m é d i c a u x . 

Q u a n t à la l e t t r e é m a n a n t du doc t eu r Wi l l i ams qui avait se lon eux é té 

falsifiée, les Powell c i t è r en t M""' S i m m s , employée au c e n t r e s an i t a i r e à 

Ys t radgyn la i s . M " " S i m m s t é m o i g n a qu 'e l l e avait dac ty log raph ié la l e t t r e 

or ig ina le d ic tée pa r le d o c t e u r Wi l l i ams . O n lui avai t pa r la sui te o r d o n n é 

de d é t r u i r e c e t t e l e t t r e et d ' a n t i d a t e r au 12 avril 1990 la missive qu 'e l l e 

avait dû t a p e r à la p lace . M"11' S i m m s a d m i t à l ' audience qu 'e l l e s 'é ta i t 

sen t ie « m a l à l ' a i se» pour dac ty log raph ie r u n e l e t t r e ayant pour objet 

l 'hospi ta l i sa t ion d ' un enfant déjà décédé . 

Les Powell a l l éguè ren t que le d o c t e u r Wi l l i ams avait falsifié ce t t e l e t t r e 

pa rce qu ' i l savait qu ' i l a u r a i t dû faire hospi ta l i se r Rober t i m m é d i a t e m e n t . 

En fait, il ne l 'avait pas fait, et l 'enfant é ta i t décédé six j o u r s plus t a rd . 

Pour les Powcll , le d o c t e u r Wi l l i ams avai t t e n t é a posteriori de couvrir son 

e r r e u r de so r te que l'on croie qu ' i l avai t envoyé leur fils à l 'hôpi ta l . 
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Les r e q u é r a n t s p r é s e n t è r e n t des é l é m e n t s de p reuve c o n c e r n a n t la 

subs t i t u t i on a l l éguée du GSS/1 , n o t a m m e n t le t é m o i g n a g e du r évé rend 

T h o m a s . 

Les r e q u é r a n t s p r é t e n d i r e n t q u ' à la r é u n i o n du 5 ju i l l e t 1990, il y avait 

eu collusion e n t r e le d o c t e u r Fo rbes et les médec in s géné ra l i s t e s pour 

modif ier les c o m p t e s r e n d u s m é d i c a u x en vue de p r é s e n t e r de fausses 

p reuves au comi té médica l . 

Le 19 m a r s 1992, l ' audience sur le r ecours fut a jou rnée en s e p t e m b r e de 

la m ê m e a n n é e . 

c) L e s d o c u m e n t s « m a n q u a n t s » 

En s e p t e m b r e 1992, au d é b u t de l ' aud ience , un doss ier c o n t e n a n t des 

d o c u m e n t s « m a n q u a n t s » fut découver t p a r m i les c o m p t e s r e n d u s 

o r ig inaux des médec in s géné ra l i s t e s . C e doss ier con tena i t : 1. un 

e x e m p l a i r e du fo rmula i re de sor t ie à la su i te du séjour de Rober t à 

l 'hôpi ta l en d é c e m b r e 1989, qui avai t é té t a m p o n n é p o u r i n d i q u e r qu' i l 

avait é t é p r é c é d e m m e n t vu et a n n o t é p a r les m é d e c i n s ; 2. une l e t t r e 

m a n q u a n t e du d o c t e u r Flower , a d r e s s a n t R o b e r t aux médec ins de 

l 'hôpi ta l , le j o u r m ê m e du décès de celui-ci. 

Ces d o c u m e n t s ne Figuraient pas d a n s les c o m p t e s r e n d u s des 

médec in s géné ra l i s t e s à c h a c u n e des n o m b r e u s e s occasions où le 

p r e m i e r r e q u é r a n t les avai t consu l t és . En o u t r e , M m c N e w t o n , d i rec t r ice 

adjointe de l ' a d m i n i s t r a t i o n de la F H S A du c o m t é de W e s t G l a m o r g a n , 

conf i rma sous s e r m e n t q u e les d o c u m e n t s s u p p l é m e n t a i r e s ne faisaient 

pas p a r t i e des c o m p t e s r e n d u s lorsqu 'e l le en avait eu la ga rde 

e n t r e n o v e m b r e 1990 et février 1992. Lo r sque le p r e m i e r r e q u é r a n t 

s ' enqui t de ce qu ' i l é ta i t advenu des c o m p t e s r e n d u s e n t r e m a r s 

et s e p t e m b r e 1992, le m i n i s t è r e pour le pays de Gal les ne pu t lui 

fourn i r a u c u n e expl ica t ion . 

Le solicitor des r e q u é r a n t s fit valoir que la découve r t e de ces nouveaux 

d o c u m e n t s por ta i t pré judice à ses c l ients , et d e m a n d a à ce q u e la ques t ion 

soit t r a n s m i s e au Director qf Public Prosecutions. Le p r é s i d e n t refusa la 

d e m a n d e . Le solicitor déc la ra au p r e m i e r r e q u é r a n t q u ' à son avis il é ta i t 

i m p r o b a b l e d ' ob ten i r jus t i ce d a n s le c ad re de ce procès , et pa r l a de 

« t r i b u n a l i l l ég i t ime» . Le solicitor in forma le t r i buna l qu ' i l d e m a n d e r a i t 

f o r m e l l e m e n t le r e t r a i t du r ecour s , et q u i t t a l ' aud ience . 

A la su i te du r e t r a i t du recours , le p r e m i e r r e q u é r a n t e x a m i n a les 

c o m p t e s r e n d u s c o m m u n i q u é s à la F H S A du c o m t é de Wes t G l a m o r g a n . 

Il découvr i t q u e les c o m p t e s r e n d u s ava ien t é t é cochés su r le coin droi t de 

c h a q u e feuille et é t a i en t n u m é r o t é s au verso . Ces m a r q u e s 

n ' a p p a r a i s s a i e n t pas sur les d o c u m e n t s lorsqu ' i l les avai t vus a u p a r a v a n t . 

Lorsqu ' i l i n t e r r o g e a la d i rec t r i ce adjointe à p ropos de ces m a r q u e s , elle lui 

r épond i t q u e ni elle ni a u c u n m e m b r e de la F H S A n ' e n é ta i t l ' a u t e u r . 



111 DÉCISION P O W K L L c . ROYAUME-UNI 

6. L'enquête pénale 

En m a r s 1994, a p r è s avoir r e t i r é son recours au m i n i s t è r e p o u r le 

pays d e Gal les , le solicitor des Powell d e m a n d a au Director of Public 

Prosecutions d 'ouvr i r une e n q u ê t e sur la condu i t e de chacun des 

m é d e c i n s géné ra l i s t e s , en vue de d é t e r m i n e r s'il exis ta i t su f f i s amment 

de p reuves afin de d i l igen te r des pour su i t e s p o u r t en t a t i ve d ' indu i re la 

j u s t i ce en e r r e u r , faux en éc r i t u r e s , p a r j u r e , e t /ou homic ide involonta i re . 

Le Director of Public Prosecutions t r a n s m i t l 'affaire à la police de Dyfed-

Powys. 

L ' e n q u ê t e de police se poursuivi t p e n d a n t deux a n s , p e n d a n t 

lesquels on conseil la au p r e m i e r r e q u é r a n t d ' a jou rne r tou te ac t ion 

civile con t r e les médec in s géné ra l i s t e s . Au cours de l ' e n q u ê t e , le 

p r e m i e r r e q u é r a n t subi t cinq i n t e r r o g a t o i r e s . Toute fo i s , la police 

n ' i n t e r r o g e a pas tous les médec ins . En par t i cu l i e r , elle ne posa 

a u c u n e ques t i on au d o c t e u r Forbes , qu i avai t à l 'or igine soupçonné u n 

cas de ma lad i e d 'Addison lorsque Robe r t avai t é té admis à l 'hôpi ta l 

en d é c e m b r e 1989. De plus, la police i n fo rma le p r e m i e r r e q u é r a n t 

qu 'e l le n 'avai t pas accès aux fichiers in format i sés de l 'hôpi ta l . Le 

5 j a n v i e r 1996, le p a r q u e t (Crown Prosecution Service - c i -après «le 

C P S » ) in fo rma le p r e m i e r r e q u é r a n t que les p reuves é t a i en t 

insuff isantes p o u r d o n n e r su i te à la p l a in te . 

En r é p o n s e a u x ques t ions écr i tes du p r e m i e r r e q u é r a n t , p a r lesquel les 

il m e t t a i t en cause le sé r ieux de l ' e n q u ê t e , le C P S lui ad re s sa u n e l e t t r e 

conf i rman t qu ' i l n 'ava i t pas l ' i n ten t ion d 'ouvr i r des pour su i t e s . P a r la 

su i t e , le p r e m i e r r e q u é r a n t d e m a n d a à ses solicitors de p o r t e r l 'affaire 

d e v a n t les t r i b u n a u x civils. 

En avril 1996, plus de deux ans ap rè s la t r ansmi s s ion de l 'affaire pa r les 

Powell au C P S , et t rois mois ap rè s q u e celui-ci eut in formé les r e q u é r a n t s 

qu' i l n 'avai t pas l ' in ten t ion d 'ouvr i r des p o u r s u i t e s , le C P S d e m a n d a à la 

police de Dyfed-Powys de recuei l l i r une expe r t i s e méd ica le sur la ques t i on 

de savoir si le décès de R o b e r t r ésu l t a i t d ' une « f a u t e médica le l o u r d e » . 

P a r la su i t e , un médec in exper t é l abora un r a p p o r t ana lysan t le 

t r a i t e m e n t d o n n é à l 'enfant pa r le d o c t e u r Forbes . Alors q u e selon les 

conclus ions du r a p p o r t le d o c t e u r Forbes s 'é ta i t m o n t r é nég l igen t , le C P S 

e s t i m a qu ' i l n 'y avai t toujours pas assez de p reuves pour ouvr i r des 

pou r su i t e s . 

La police de Dyfed-Powys ne m e n a a p p a r e m m e n t a u c u n e e n q u ê t e sur 

les a l l éga t ions des Powell c o n c e r n a n t la falsification des c o m p t e s r e n d u s 

m é d i c a u x ; elle semble s ' ê t re p lu tô t c o n c e n t r é e sur la possibi l i té de 

pour su i t e s pour fau te médica le lourde . 

Les r e q u é r a n t s a p p r i r e n t pa r la sui te q u e cela faisait vingt ans q u e les 

m é d e c i n s géné ra l i s t e s impl iqués t rava i l la ien t en t a n t q u e médec ins 

légis tes avec la police de Dyfed-Powys. 
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7. L'enquête informelle sur le sort des comptes rendus médicaux concernant 

Robert de mars à septembre 1992 et les questions parlementaires y relatives 

Après le r e t r a i t du recours qu' i l avait p r é s e n t é au m i n i s t è r e pour le 

pays de Gal les , le p r e m i e r r e q u é r a n t pri t contac t avec deux 

p a r l e m e n t a i r e s , J o n a t h a n Evans et R h o d r i M o r g a n , et l eur fit le réci t de 

la m a l a d i e et de la mor t de son fils, de la falsification a l l éguée , de 

l ' audience devan t le comi té médica l , et du recours p r é s e n t é au min i s t è r e . 

J o n a t h a n Evans se p la igni t au m é d i a t e u r p a r l e m e n t a i r e p o u r les ques t ions 

a d m i n i s t r a t i v e s (Parliamentary Commissioner for Administration) de la 

falsification a l léguée des compte s r e n d u s m é d i c a u x et du sort de ces 

d o c u m e n t s p e n d a n t la p r o c é d u r e devan t le m i n i s t è r e pour le pays de 

Gal les . En réponse à la p la in te déposée p a r M. Evans , M. Redwood, du 

m i n i s t è r e p o u r le pays de Gal les , accep ta d 'ouvr i r u n e e n q u ê t e informel le 

sur la ques t ion . Toutefo is , l ' e n q u ê t e envisagée fut a n n u l é e , les médec ins 

géné ra l i s t e s ayan t refusé d'y pa r t i c ipe r . 

Le 18 m a i 1995, le d é p u t é R h o d r i M o r g a n posa au m i n i s t r e p o u r le pays 

de Gal les la ques t ion p a r l e m e n t a i r e su ivan te sur le sort des comptes 

r e n d u s m é d i c a u x c o n c e r n a n t R o b e r t Powell e n t r e m a r s et s e p t e m b r e 

1992: 

« E x i s t e - t - i l u n e t r a c e officielle a u m i n i s t è r e d u r e t r a i t e t d u r e t o u r e n t r e le 19 m a r s et 

le 7 s e p t e m b r e 1992 d e d o s s i e r s c o n s e r v é s d a n s les l o c a u x d e ce m i n i s t è r e e t c o n t e n a n t 

les o r i g i n a u x d e s c o m p t e s r e n d u s d e s m é d e c i n s g é n é r a l i s t e s et d u d o s s i e r 

d ' h o s p i t a l i s a t i o n c o n c e r n a n t R o b e r t P o w e l l ( d é c é d é ) (...) d a n s le c a d r e du r e c o u r s 

p r é s e n t é p a r M . W i l l i a m P o w e l l (. . .) , p è r e d e l ' e n f a n t d é c é d é , e n v e r t u d e la p r o c é d u r e 

c o n t e n t i e u s e é t a b l i e p a r le r è g l e m e n t du N H S r e l a t i v e m e n t a u x so ins a p p o r t é s à 

l ' e n f a n t ? [ 2 4 7 8 4 ] » 

M. Redwood répondi t q u e le m i n i s t è r e p o u r le pays de Gal les n 'avai t 

j a m a i s eu la g a r d e des c o m p t e s r e n d u s des médec in s généra l i s t e s 

c o n c e r n a n t R o b e r t . 

Il fut é tab l i pa r la sui te q u e ce t t e r éponse à la ques t i on p a r l e m e n t a i r e 

é ta i t con t r a i r e à la vér i t é . Le 16 oc tobre 1995, le p r e m i e r r e q u é r a n t reçut 

une l e t t r e de M. Wi l l i am H a g u e , min i s t r e pour le pays de Gal les , 

l ' i n formant q u e les c o m p t e s r e n d u s ava ien t é té reçus pa r le min i s t è r e le 

11 m a r s 1992 et e x p r i m a n t l ' i n ten t ion de faire effectuer une e n q u ê t e 

i n d é p e n d a n t e sur le sort de ces d o c u m e n t s p e n d a n t la pér iode s é p a r a n t 

les d e u x aud iences . Le m i n i s t r e dés igna E l i zabe th Elias pour condu i re ces 

inves t iga t ions . 

Celle-ci e n t e n d i t les Powell , le r évé r end T h o m a s , le solicitor des 

r e q u é r a n t s et des fonc t ionna i res du m i n i s t è r e p o u r le pays de Gal les dont 

l ' ident i té n ' a pas é té révé lée . Elle n ' i n t e r r o g e a a u c u n des médec ins . Son 

r a p p o r t d ' e n q u ê t e n ' abou t i t à a u c u n e conc lus ion ; elle déc l a r a ne pas ê t re 

en m e s u r e d ' é t ab l i r ce qu' i l é ta i t advenu des c o m p t e s r e n d u s méd icaux 

c o n c e r n a n t Robe r t p e n d a n t l ' a j ou rnemen t du r ecours . 
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8. Les effets des malversations postérieures au décès de leur fils sur la santé 

mentale des requérants 

L ' i m p o r t a n c e vi ta le pour les p a r e n t s de c o n n a î t r e t ou t e s les 

c i r cons tances e n t o u r a n t la m o r t de leur enfan t est i l lus t rée pa r l'effet q u e 

la d i s s imula t ion d ' i n fo rma t ions a eu sur les r e q u é r a n t s . Depu i s la m o r t de 

leur fils, il y a plus de sept ans , le p r e m i e r r e q u é r a n t n ' a j a m a i s pu 

r e c o m m e n c e r à t ravai l ler . P e n d a n t des a n n é e s ap rè s le décès , il lut et r e lu t 

les c o m p t e s r e n d u s m é d i c a u x et écrivit des l e t t r e s c h a q u e j o u r . Il é ta i t 

incapab le de se c o n c e n t r e r sur a u t r e chose q u e l 'affaire. Ses r e l a t ions avec 

les a u t r e s m e m b r e s de sa famille se d é t é r i o r è r e n t . Les médec in s 

d i a g n o s t i q u è r e n t chez lui des t roub les psychiques p o s t - t r a u m a t i q u e s 

d i r e c t e m e n t liés à la falsification des c o m p t e s r e n d u s méd icaux . 

Un psychia t re déc l a r a au p a r a g r a p h e 54 de l ' exper t i se qu ' i l avait 

é l aborée d a n s le c ad re du procès civil : 

«S i l ' i s sue [de la p r o c é d u r e civile] d o n n e le s e n t i m e n t a u [ p r e m i e r r e q u é r a n t ] q u e 

j u s t i c e a é t é r e n d u e , a u m o i n s à ses y e u x , a lo r s ses s y m p t ô m e s von t p r o g r e s s i v e m e n t 

d i s p a r a î t r e et il p e u t b i e n se r e m e t t r e et r e v e n i r à u n e vie n o r m a l e . » 

Le psych ia t re c i ta des réf lexions du p r e m i e r r e q u é r a n t : 

« J ' a i m e r a i s p r o u v e r q u e m a f e m m e et m o i - m ê m e a v o n s é t é d e b o n s p a r e n t s q u i a v o n s 

e m m e n é n o t r e fils c h e z d e s p e r s o n n e s à q u i n o u s fa i s ions c o n f i a n c e . J ' a i u n t e r r i b l e 

s e n t i m e n t de v i d e . (...) ils n e m ' o n t p a s l a i s sé fa i re m o n d e u i l . J e ne p o u r r a i p a s fa i re 

m o n d e u i l t a n t q u e c e t t e h i s t o i r e n ' e s t p a s r é g l é e . » 

A la su i te du décès de Robe r t , la d e u x i è m e r e q u é r a n t e c o m m e n ç a à 

souffrir d 'un t roub le p a n i q u e au sens d u Manuel diagnostique et statistique 

des maladies mentales ( t ro i s ième édi t ion révisée de 1987 — «le M D S I I I» ) . 

C e t t e affection se ca rac t é r i s e pa r des a t t a q u e s de p a n i q u e souda ines , se 

r é p é t a n t au moins q u a t r e fois sur u n e pé r iode de q u a t r e s e m a i n e s . 

Le psych ia t re qu i éva lua la d e u x i è m e r e q u é r a n t e en vue du procès civil 

conclut : 

« J e su is d o n c d ' av i s q u e c e t t e p a t i e n t e souf f re d ' u n t r o u b l e p a n i q u e c h r o n i q u e . L e s 

r a i s o n s de ce t r o u b l e son t m u l t i f a c t o r i e l l e s . L e fait q u e sa m è r e ai t souf fer t d ' u n e 

p a t h o l o g i e s i m i l a i r e é v o q u e la pos s ib i l i t é d ' u n e p r é d i s p o s i t i o n c o n s t i t u t i o n n e l l e à u n e 

t e l l e m a l a d i e . T o u t e f o i s , ce t r o u b l e a s a n s d o u t e é t é d é c l e n c h é p r i n c i p a l e m e n t p a r l e s 

é v é n e m e n t s q u i o n t suivi la m o r t de s o n e n f a n t . » 

La d e u x i è m e r e q u é r a n t e p r e n d depuis s e p t e m b r e 1990 des 

t r anqu i l l i s an t s à base de benzod iazép ine . Selon son médec in , elle a u r a 

p r o b a b l e m e n t besoin de ce t r a i t e m e n t p o u r le r e s t a n t de ses j o u r s . 

9. Procédures devant la H igh Cour t of J u s t i c e 

a) M o t i f s d ' a g i r e n j u s t i c e 

Par a s s igna t ion du 13 avril 1993, les r e q u é r a n t s e n g a g è r e n t u n e 

p r o c é d u r e civile con t r e les médec in s pour 1. faute et 2. ma lve r sa t i ons 
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ap rès le décès de leur fils cons i s t an t à falsifier les c o m p t e s r e n d u s 

m é d i c a u x c o n c e r n a n t celui-ci afin de faire d i s p a r a î t r e les p reuves des 

fau tes méd ica les . Les Powell r é c l a m è r e n t des d o m m a g e s - i n t é r ê t s en leur 

n o m p r o p r e et en leur qua l i t é d ' hé r i t i e r s de Robe r t Powell : 

i. en ve r tu de la loi de 1934 p o r t a n t r é fo rme j u r i d i q u e (disposi t ions 

diverses) (Law Reform (Miscellaneous Provisions) Act 1934), en leur qua l i t é 

d ' hé r i t i e r s de R o b e r t Powell , au t i t r e de la dou l eu r et de la souffrance 

subies p a r ce d e r n i e r avan t son décès et pour les d é p e n s e s liées aux 

funérai l les ; 

ii. en ve r tu de la loi de 1976 sur les acc idents mo r t e l s (Fatal Accidents 

Act 1976), au t i t r e du chagr in causé p a r le deui l ; 

iii. au t i t r e du d o m m a g e p e r s o n n e l subi p a r les r e q u é r a n t s eux-

m ê m e s , à savoir le d o m m a g e psychologique qu ' i ls ava ien t e n d u r é pour 

avoir é té t é m o i n s de la dou l eu r , de la souffrance et de la m o r t de leur 

enfant ; 

iv. au t i t re du d o m m a g e psychologique dont ava ien t souffert les 

r e q u é r a n t s pour avoir découver t les t en t a t ives m a l h o n n ê t e s des 

d é f e n d e u r s visant à d i s s imule r les vé r i t ab les c i r cons tances e n t o u r a n t la 

m o r t de leur fils. 

Q u a n t à la falsification des c o m p t e s r e n d u s m é d i c a u x , les r e q u é r a n t s 

a l l é g u è r e n t les motifs su ivan ts d 'ag i r en jus t i ce : 

i. fau te envers e u x - m ê m e s en t a n t q u e p a t i e n t s , ou, à t i t r e subs id ia i re , 

en t a n t q u e p a r e n t s de l 'enfant décédé ; 

ii. t r o m p e r i e ; 

iii. i ngé rence i l légale d a n s l 'exercice d ' un droi t ; 

iv. ac te illégal de collusion. 

Bien que tous les d é f e n d e u r s a i en t nié à l 'or igine la fau te , l ' au tor i t é 

s an i t a i r e a d m i t p a r la su i te sa r e sponsab i l i t é du fait de l eu r incapac i té à 

d i a g n o s t i q u e r et t r a i t e r la ma lad i e d 'Addison. Elle accep ta de ve r se r aux 

r e q u é r a n t s u n e i n d e m n i t é de 8 0 0 0 0 livres s t e r l ing ( G B P ) , a insi que 

20 000 G B P au t i t r e des frais. Les pou r su i t e s à l ' encon t re de c h a c u n des 

médec in s p o u r fau te méd ica le furen t en conséquence a b a n d o n n é e s . 

b ) D e m a n d e d e r a d i a t i o n d u r ô l e 

Par un ac te du 29 ma i 1996, les médec ins d é f e n d e u r s d e m a n d è r e n t la 

r ad ia t ion des chefs d ' accusa t ion relat i fs aux é v é n e m e n t s p o s t é r i e u r s a u 

décès , a r g u a n t qu ' i l n ' en ressor ta i t a u c u n mot i f r a i sonnab le d ' ag i r en 

ju s t i ce . D a n s le c ad re de l ' e x a m e n d e la d e m a n d e de r a d i a t i o n p r é s e n t é e 

pa r les d é f e n d e u r s , le j u g e But te r f ie ld , c o n f o r m é m e n t à l 'ar t icle 19 § 1 de 

l ' o rdonnance 18 du r è g l e m e n t de la C o u r s u p r ê m e (Rules of the Suprême 

Court), p r é s u m a avérés l ' ensemble des faits a l légués pa r les p l a ignan t s . 

Le 24 j u i n 1996, le j u g e But te r f ie ld raya du rôle les griefs des r e q u é r a n t s 
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c o n c e r n a n t les ma lve r sa t i ons p o s t é r i e u r e s a u décès , au mot i f que le devoir 

de franchise qu ' i ls invoqua ien t n 'avai t pas de base légale . 

i. Devoir de franchise 

Le j u g e But te r f ie ld e s t i m a que les médec ins n ' é t a i e n t pas t e n u s envers 

les p a r e n t s d ' un enfan t décédé p a r un devoir de f ranchise q u a n t aux 

c i rcons tances e n t o u r a n t le décès . I nvoquan t l 'affaire Bolam v. Frien 

Hospital (Weekly Law Reports 1957, vol. 1, p . 582), il déc la ra q u e la n o r m e à 

laquel le il fallait sa t is fa i re pour r e m p l i r son devoir de vigi lance é ta i t « la 

c o m p é t e n c e d 'un individu n o r m a l e m e n t qualif ié lorsqu ' i l exerce et 

p r é t e n d avoir la qual i f icat ion en q u e s t i o n » . Le t r i buna l cita alors l 'affaire 

Sidaway v. the Governors oj Belhlehem Royal Hospital (Appeal Court 1985, vol. 1, 

p . 871) p o u r en t i r e r le pr inc ipe q u ' u n médec in é ta i t t enu pa r un devoir de 

vigi lance envers son p a t i e n t u n i q u e m e n t en sa qua l i t é de so ignant d a n s le 

c ad re du t r a i t e m e n t c l in ique de ce p a t i e n t . 

Le j u g e But te r f ie ld t int p a r c o n s é q u e n t le r a i s o n n e m e n t suivant : 

« A p r è s le d é c è s d u p a t i e n t , a u c u n d e v o i r d e v i g i l a n c e n e p e u t e x i s t e r q u a n t à la 

c o m m u n i c a t i o n d ' i n f o r m a t i o n s a u x p a r e n t s d u d é f u n t . Q u e l l e s q u e s o i e n t les 

o b l i g a t i o n s é t h i q u e s e t m o r a l e s q u i p e u v e n t p e s e r s u r u n m é d e c i n e n p a r e i l l e s 

c i r c o n s t a n c e s , il n ' e s t p a s t e n u p a r u n e o b l i g a t i o n j u r i d i q u e , p u i s q u e la c o m m u n i c a t i o n 

d ' i n f o r m a t i o n s ne p e u t ê t r e d ' a u c u n e u t i l i t é c l i n i q u e p o u r u n t r a i t e m e n t f u t u r . » 

Le j u g e But te r f ie ld conc lu t : 

« J e do i s a p p l i q u e r le d ro i t tel q u ' i l e s t . A m o n s e n s , il n ' e x i s t e e n d r o i t a u c u n d e v o i r t e l 

q u e c e l u i q u i es t a l l é g u é p a r les p l a i g n a n t s . Si j e d e v a i s p a r v e n i r à la c o n c l u s i o n i n v e r s e , 

c e l a r e v i e n d r a i t à i n t r o d u i r e u n e l é g i s l a t i o n de t y p e j11 r i sprudent ie l .» 

ii. Tromperie 

Le j u g e But te r f ie ld e s t i m a q u e les griefs des p l a i g n a n t s ne révé la ien t 

a u c u n mot i f r a i sonnab le d ' ag i r en j u s t i c e , p o u r a u t a n t qu ' i l s se fondaient 

sur une a l léga t ion de t r o m p e r i e . Le t r i buna l r appe l a q u e ce déli t civil 

consis ta i t p a r essence à emp loye r des t e r m e s inexac t s et à fo rmule r de 

fausses déc l a r a t i ons en s a c h a n t p e r t i n e m m e n t qu ' i l s pouva ien t c ause r du 

tor t ou en nég l igean t leurs conséquences néfas tes . En l 'espèce, selon le 

t r i b u n a l , les p l a ignan t s ava ien t e x p r e s s é m e n t r e c o n n u qu ' i ls savaient que 

les a f f i rmat ions des d é f e n d e u r s é t a i en t m e n s o n g è r e s . 

iii. Ingérence illégale clans l'exercice d'un droit 

Le t r i buna l e s t i m a qu ' i l n ' ex i s ta i t pas non plus de droi t à r é p a r a t i o n 

p o u r pré judice pe r sonne l r é s u l t a n t d ' u n e ingé rence abusive et i l légale 

d a n s l 'exercice d ' un dro i t . Le j u g e re j e t a le moyen des p l a i g n a n t s selon 

lesquels les d é f e n d e u r s ava ien t po r t é a t t e i n t e à l eur droi t de se p l a ind re 

du m a n q u e m e n t pa r les médec in s géné ra l i s t e s aux obl iga t ions de leur 

c h a r g e . Le j u g e But te r f ie ld e s t i m a que les p r é c é d e n t s relat i fs à des 
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i ngé rences d a n s l 'exercice de droi t s p o r t a i e n t sur des a t t e i n t e s à des 

i n t é r ê t s é c o n o m i q u e s ou sur des obl iga t ions con t r ac tue l l e s . 

iv. Collusion 

Enfin, le t r i buna l conclut à l ' inexis tence d 'un droi t fondé su r les 

a l l éga t ions de collusion. Le j u g e But te r f i e ld r e c o n n u t q u e les 

ma lve r sa t i ons commises ap rè s le décès pouva ien t soulever au péna l la 

ques t ion de l ' exis tence d ' une collusion v isant à indu i re en e r r e u r la 

just ice , et des infract ions de faux en éc r i t u r e s , de vol de d o c u m e n t s et de 

par ju re . Toutefois , pour pouvoir d o n n e r lieu à une action en responsabi l i té 

dé l ic tue l le pour collusion, les ac tes i l légaux deva ien t e u x - m ê m e s ê t re 

r a t t a c h é s à u n e act ion civile. C o n s i d é r a n t q u e les ac tes l i t ig ieux ne 

cons t i t ua i en t pas en e u x - m ê m e s des dél i ts civils, le t r i buna l e s t i m a qu' i l 

ne pouvai t pas y avoir eu collusion en vue de les c o m m e t t r e . 

10. Procédure devant la Cour d'appel 

Les r e q u é r a n t s sa i s i ren t la C o u r d ' appe l (Court of Appeal) d ' un recours 

con t r e l ' o rdonnance r e n d u e p a r le j u g e But te r f ie ld . Le 1 e r ju i l l e t 1997, la 

C o u r d ' appe l les d é b o u t a et l eur refusa l ' au to r i sa t ion de se pourvoir 

devan t la C h a m b r e des lords. 

LordJustice S t u a r t S m i t h rend i t la décision sur le déli t civil de fau te dans 

les t e r m e s s u i v a n t s : 

«( . . . ) le seu l p a t i e n t q u i r e c h e r c h a i t u n avis e t d e s so ins m é d i c a u x é t a i t R o b e r t . 

C ' é t a i t e n v e r s lui q u e les d é f e n d e u r s é t a i e n t t e n u s p a r u n d e v o i r d e v i g i l a n c e . R e m p l i r 

ce d e v o i r l o r squ ' i l s ' ag i t d e t r a i t e r u n j e u n e e n f a n t i m p l i q u e s o u v e n t d e d o n n e r d e s 

conse i l s et d i r e c t i v e s à ses p a r e n t s p o u r q u ' i l s p u i s s e n t lui a d m i n i s t r e r d e s 

m é d i c a m e n t s a p p r o p r i é s , d é c e l e r les s y m p t ô m e s p e r t i n e n t s et r e c h e r c h e r l ' a s s i s t a n c e 

d e p r o f e s s i o n n e l s si n é c e s s a i r e . L o r s q u ' i l d o n n e de te l s c o n s e i l s , le m é d e c i n a le devo i r 

d ' ê t r e v i g i l a n t . M a i s ce d e v o i r est d û à l ' e n f a n t , p a s a u x p a r e n t s . (...) 

J e ne p e n s e p a s q u e le m é d e c i n q u i a suivi u n p a t i e n t p a r la s u i t e d é c é d é r e p r e n d la 

r e l a t i o n m é d e c i n - p a t i e n t e n v e r s la f a m i l l e d u d é f u n t l o r squ ' i l lui e x p l i q u e ce q u i s 'est 

p a s s é . C ' e s t u n e s i t u a t i o n q u i ex ige d e la s e n s i b i l i t é , d u t a c t e t de la d i s c r é t i o n . M a i s le 

s i m p l e fait q u e l ' i n t e r l o c u t e u r soit u n m é d e c i n ne s ignif ie p a s q u ' i l s ' e n g a g e d a n s u n e 

r e l a t i o n m é d e c i n - p a t i e n t . » 

La cour e x a m i n a é g a l e m e n t les a u t r e s é l é m e n t s const i tu t i fs d u déli t de 

fau te , conc luan t q u e , d ' a p r è s les faits, les condi t ions de p r o x i m i t é et de 

prévisibi l i té n ' é t a i e n t pas r empl i e s . Lord Justice S t u a r t e s t i m a q u e vu 

l ' absence de re la t ion m é d e c i n - p a t i e n t e n t r e p l a i g n a n t s et dé f endeu r s , il 

ne pouvai t ex i s t e r a u c u n lien de p r o x i m i t é , et qu ' i l é ta i t imposs ib le à un 

h o m m e ra i sonnab le de prévoir q u e la subs t i tu t ion des r a p p o r t s méd icaux 

agg rave ra i t l ' é ta t des r e q u é r a n t s . 

La C o u r d ' appe l souscrivit à la conclusion du j u g e But te r f i e ld selon 

laquel le les faits ne révé la ien t a u c u n mot i f d 'ag i r en j u s t i c e . 
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//. Demande d'autorisation de se pourvoir devant la Chambre des lords 

D a n s ce t t e d e m a n d e , les r e q u é r a n t s a l l éguè ren t q u e la C o u r d ' appe l 

n ' é t a i t pas fondée en dro i t à conclure q u e : 

i. la c o m m u n i c a t i o n des c i rcons tances du décès d 'un m i n e u r à ses 

p a r e n t s ne relève pas de la r e l a t ion m é d e c i n - p a t i e n t ; 

ii. la re la t ion médec in -pa t i en t se l imi te u n i q u e m e n t à la fonction de 

gué r i r / so igne r ; 

iii. un médec in qui choisit de r é p o n d r e aux ques t ions de p a r e n t s en 

deui l sur les c i r cons tances e n t o u r a n t le décès de leur enfan t n ' a s s u m e 

a u c u n devoir de vigi lance q u a n t aux r éponses qu ' i l l eur d o n n e , q u e ce 

rôle relève ou non de la re la t ion m é d e c i n - p a t i e n t ; 

iv. il n ' ex is ta i t a u c u n r i sque r a i s o n n a b l e m e n t prévisible de cause r u n 

d o m m a g e psychologique à des p a r e n t s vu lné rab le s et endeui l lés à la sui te 

de leur découver t e d ' une t en t a t i ve de d i s s imula t ion des f a i t s ; et 

v. a u c u n devoir de f ranchise , ou de q u e l q u e n a t u r e q u e ce soit, n 'es t dû 

à des p a r e n t s lo rsqu 'on leur r e l a t e les c i r cons tances du décès de leur 

enfan t . 

Les r e q u é r a n t s sou t i n r en t q u e la C h a m b r e des lords devai t t r a i t e r les 

ques t ions de droi t s u i v a n t e s : 

U n m é d e c i n est-il t enu en ve r tu de la common law pa r un devoir de 

vigi lance envers les p a r e n t s d 'un m i n e u r décédé qui é ta i t son p a t i e n t 

i. lorsqu' i l r épond à leurs ques t ions c o n c e r n a n t le t r a i t e m e n t q u e le 

m i n e u r a reçu ? 

ii. lorsqu' i l s 'agit de la p r é se rva t i on du doss ier médica l du m i n e u r 

décédé ? 

iii. lorsqu ' i l c o m m u n i q u e aux p a r e n t s , à leur d e m a n d e , le doss ier 

médica l du m i n e u r d é c é d é ? 

Le 2 avril 1998, la C h a m b r e des lords refusa aux r e q u é r a n t s 

l ' au to r i sa t ion de la saisir . Les r e q u é r a n t s n ' ava ien t donc plus a u c u n e 

possibil i té en droi t angla i s de con t e s t e r la falsification du doss ier médica l 

de leur fils. 

B. Le droit et la pratique internes pertinents 

/. Procédure contentieuse devant le comité médical 

C o n f o r m é m e n t aux disposi t ions du r è g l e m e n t de 1974 du N H S (sur les 

comi t é s et le t r i b u n a l ) , les p a t i e n t s du N H S sont en droi t d ' ex iger u n e 

e n q u ê t e du comi t é médica l sur leurs a l léga t ions de fau te méd ica l e . La 

p la in te con t re un m é d e c i n géné ra l i s t e doit ê t r e déposée d a n s un déla i de 

t re ize s e m a i n e s ap rè s le m a n q u e m e n t a l légué aux obl iga t ions de sa 

c h a r g e . 
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Le p l a ignan t est en dro i t de c o m p a r a î t r e devan t le comi té , de dépose r 

et de p r o d u i r e tou t é l é m e n t de p reuve j u g é ut i le p a r le comi t é . Le 

p l a ignan t peut poser aux médec in s d é f e n d e u r s ou à tout t é m o i n que 

ceux-ci c i ten t à c o m p a r a î t r e tou te ques t i on p e r t i n e n t e p o u r l 'affaire, soit 

d i r e c t e m e n t , soit pa r l ' i n t e r m é d i a i r e du p ré s iden t du comi té , si celui-ci en 

d o n n e l 'o rdre . 

2. Le droit pénal 

Le droi t angla is r econna î t les infract ions péna le s s u i v a n t e s : t en t a t ive 

d ' indu i re en e r r e u r la j u s t i ce , faux en éc r i tu res et pa r ju re . 

3. Tentative d'induire en erreur la justice 

Il s 'agit d ' une infract ion de common law, qu i est j u g é e s e u l e m e n t après le 

dépôt d ' un ac te d ' accusa t ion et don t la sanc t ion est laissée à la d iscré t ion 

du t r i buna l . C e t t e infract ion r end passible de sanc t ions péna le s tou te 

condu i t e t e n d a n t à c o m m e t t r e u n e ingé rence il légale, d i r ec te ou 

ind i rec te , dans l ' in t roduc t ion , le d é r o u l e m e n t ou l ' issue de tou te 

p r o c é d u r e civile ou p é n a l e , avec l ' in ten t ion dé l ibérée de c o m m e t t r e ce t te 

infract ion (affaire Selvage, All England Reports 1982, vol. 1, p. 9 6 ; Weekly 

Law Reports 1982, vol. 1, p . 811 - Court of Appeal). 

La condu i t e du p r é v e n u t e n d à indu i re en e r r e u r la j u s t i c e si ses ac tes 

suffisent à e n t r a î n e r la possibi l i té , sans qu ' i l ne fasse r ien de p lus , que la 

j u s t i ce soit indu i t e en e r r e u r ; peu i m p o r t e q u e la possibi l i té ne se 

ma té r i a l i s e pas (affaire M u r r a y , / ! / / England Reports 1982, vol. 2, p . 2 2 5 ; 

Weekly Law Reports 1982, vol. 1, p . 475 - Court of Appeal). La fabr ica t ion de 

fausses p reuves aux fins d ' i ndu i r e en e r r e u r un o r g a n e jud ic i a i r e cons t i tue 

u n e t en t a t ive d ' indu i re en e r r e u r la j u s t i ce (affaire V r e o n e s , Queen's Bench 

1891, vol. 1, p . 60 ; L / M C , p. 62). 

4. Faux en écritures 

Le droi t re la t i f à ce t t e infract ion est régi pa r la loi de 1981 sur les faux 

et cont re façons (Forgery and Counterfeiting Act 1981). L ' inf rac t ion de faux en 

éc r i t u re s est définie p a r l ' a r t ic le 1 de la loi, aux t e r m e s d u q u e l une 

p e r s o n n e est coupab le de faux en éc r i tu res si elle fabr ique un faux 

i n s t r u m e n t afin q u ' e l l e - m ê m e ou une a u t r e p e r s o n n e puisse inc i ter un 

t ie rs à cons idé re r cet i n s t r u m e n t c o m m e vrai et , en conséquence , à 

accompl i r ou ne pas accompl i r un ac te à ses p r o p r e s d é p e n s ou aux 

d é p e n s de q u e l q u ' u n d ' a u t r e . L ' é l é m e n t concre t de ce t t e infract ion est 

« l a fabr ica t ion d ' un faux i n s t r u m e n t » , ce qu i , selon l 'ar t icle 9 § 2, 

c o m p r e n d le fait d ' a l t é r e r un i n s t r u m e n t au point qu ' i l en soit faux sous 

tous ses aspec t s . 
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5. Parjure 

L'ar t ic le 1 § 1 de la loi de 1911 sur le par jure (Perjury Act 1911) prévoit 

q u e le pa r ju re , qui ne d o n n e lieu à une act ion q u ' a p r è s le dépôt d ' u n ac te 

d ' accusa t ion , est c o m m i s p a r une p e r s o n n e qu i , a lors qu 'e l le est t émo in ou 

i n t e r p r è t e a s s e r m e n t é d a n s le cad re d ' u n e p r o c é d u r e judic ia i re , fait 

d é l i b é r é m e n t u n e déc la ra t ion sur le fond de ce t t e p r o c é d u r e qu 'e l le sait 

ou qu 'e l l e croit ê t r e fausse. U n e p e r s o n n e est a s s e r m e n t é e au sens de 

c e t t e loi si elle dépose sous s e r m e n t , ou si ses déc l a r a t i ons sont 

cons ignées d a n s une a f f i rmat ion ou déc l a r a t i on so lennel le . Le t e r m e 

« p r o c é d u r e j u d i c i a i r e » c o m p r e n d tou t e p r o c é d u r e devan t u n e cour , un 

t r ibuna l ou u n e p e r s o n n e hab i l i t ée pa r la loi à e n t e n d r e , recuei l l i r et 

e x a m i n e r des t é m o i g n a g e s sous s e r m e n t . 

6. Procédure civile 

M o t i f s d e r a d i a t i o n 

U n e ac t ion peu t ê t r e r ayée du rôle pour l 'une des ra isons exposées à 

l 'ar t icle 19 § 1 de l ' o rdonnance 18 du r è g l e m e n t de la C o u r s u p r ê m e 

(Rules qf the Suprême Court). Aux t e r m e s de cet a r t ic le : 

Le t r i buna l peu t , à tous les s t ades de la p r o c é d u r e , o r d o n n e r de rayer du 

rôle ou modifier tout ou p a r t i e des conclusions du d e m a n d e u r ou de 

l 'exposé de ses moyens d a n s l 'acte in t roduc t i f d ' i n s t ance , au mot i f que : 

a) le d o c u m e n t ne révèle a u c u n mot i f r a i sonnab le d 'ag i r en ju s t i ce ou 

de moyen de défense , selon le c a s ; ou 

b) il est s canda l eux , futile ou vexa to i re ; ou 

c) il peu t e n t r a v e r , g ê n e r ou r e t a r d e r le d é r o u l e m e n t équ i t ab l e du 

procès ; ou 

d) il cons t i t ue p o u r q u e l q u e a u t r e mot i f q u e ce soit un abus de 

p r o c é d u r e . 

Le t r i b u n a l peut o r d o n n e r , selon le cas, la suspens ion ou le rejet de 

l 'act ion, ou le p rononcé d 'un j u g e m e n t . 

La r ad ia t ion en ve r tu de l 'ar t ic le 19 de l ' o rdonnance 18 du r è g l e m e n t de 

la C o u r s u p r ê m e ne conce rne que les cas s imples et év idents (voir l 'avis de 

lord T e m p l e m a n d a n s l 'affaire Williams & Humbert v. W.H. Trade Marks 

(Jersey) Ltd., Appeal Court 1986, p . 368, House of Lords). La p r o c é d u r e de 

r a d i a t i o n n 'es t donc pas appl icable aux affaires qui ex igent un déba t long 

et approfondi . 

Lor sque la d e m a n d e se fonde sur l ' a l légat ion selon laquel le les 

conclusions ne révèlent a u c u n mot i f d ' ag i r en jus t i ce ou moyen de 

défense , la ques t ion po r t e su r les a r g u m e n t s de droi t qui peuven t ê t r e 

opposés aux conclus ions . L 'a r t ic le 19 § 2 de l ' o rdonnance 18 du 

r è g l e m e n t de la C o u r s u p r ê m e prévoit q u ' a u c u n moyen de preuve ne 

peu t ê t r e p rodu i t à l ' appui d ' une d e m a n d e re levan t du p a r a g r a p h e 1 a ) . 
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En d ' a u t r e s t e r m e s , le j u g e doit cons idé re r c o m m e avérés les faits tels 

qu ' i l s sont exposés d a n s les conclusions aux fins d ' app réc i e r si la 

d e m a n d e doit ê t r e ou non rayée du rôle . 

Le p a r a g r a p h e 1 a) ne s ' appl ique q u ' a u x griefs qui sont 

« m a n i f e s t e m e n t sans f o n d e m e n t » (voir, p a r e x e m p l e , l 'affaire Nagel 

v. Fielden, Queen's Bench 1966, vol. 2, pp . 648, 651 (Court of Appeal), avis des 

j u g e s D a n k w e r t s et S a l m o n ) . Le fait q u ' u n doss ier ne soit pas t rès solide et 

ait peu de chances d ' a b o u t i r n 'es t pas un mot i f de r ad ia t ion . 

7. Droit civil 

a) D e v o i r d e f r a n c h i s e 

En droi t angla i s , c o n f o r m é m e n t aux pr inc ipes énoncés p a r Lord Bridge 

of H a r w i c h d a n s l 'affaire Caparo Industries pic v. Dickman (Appeal Court 1980, 

vol. 2, pp . 616E-618F) , un devoir de vigi lance ex is te , lo r sque les trois 

é l é m e n t s su ivan ts sont r é u n i s : 

i. le d o m m a g e décou l an t de l 'act ion ou de l 'omission en ques t i on est 

prévisible ; 

ii. le lien de p rox imi t é e n t r e les pa r t i e s est suffisant ; 

iii. au r e g a r d de l 'ordre publ ic , il est équ i t ab l e , j u s t e et r a i sonnab le 

q u ' u n devoir de vigi lance exis te . 

Le devoir de vigi lance imposé aux professions médica les est b ien établ i . 

C o n f o r m é m e n t au pr inc ipe exposé d a n s l 'affaire Bolam v. Frien Hospital 

(Weekly Law Reports 1957, vol. 1, p. 582), la n o r m e à laque l le il faut 

sa t is fa i re pour r e m p l i r son devoir de vigi lance est « la c o m p é t e n c e d 'un 

individu n o r m a l e m e n t qual if ié lorsqu' i l exerce et p r é t e n d avoir la 

qual i f icat ion en q u e s t i o n » . 

La C h a m b r e des lords a r é e x a m i n é le c r i t è re exposé d a n s l 'affaire 

Bolam d a n s l 'affaire Sidaway v. the Governors of Bethlehem Royal Hospital 

(Appeal Court 1985, p . 871) , dans laquel le lord Diplock déc la ra que le 

c r i t è re Bo lam : 

« e x p o s e u n p r i n c i p e de d r o i t a n g l a i s q u i est e x h a u s t i f e t a p p l i c a b l e à t o u s les a s p e c t s 

du d e v o i r d e v ig i l ance d o n t u n m é d e c i n es t t e n u e n v e r s s o n p a t i e n t d a n s l ' e x e r c i c e de ses 

f o n c t i o n s d e s o i g n a n t vis-à-vis de ce p a t i e n t » ; 

Les médec in s ne sont pas t e n u s pa r u n devoir de vigi lance au r ega rd du 

dro i t angla i s d a n s les cas su ivan ts : 

i. lo rsqu 'un psychiat re e x a m i n e un enfant et in te r roge u n p a r e n t aux fins 

d ' éca r t e r la responsabi l i té d ' une au to r i t é locale en m a t i è r e de protect ion de 

l 'enfance (X v. Bedfordshire CC,M. v. Newham, Appeal Court 1995, vol. 2, p . 633) ; 

ii. l o r squ ' un m é d e c i n employé p a r une c o m p a g n i e d ' a s su rances 

e x a m i n e un p l a ignan t ou u n d e m a n d e u r ; 
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iii. l o r squ 'un médec in vient au secours d ' un é t r a n g e r blessé d a n s un 

acc iden t (Capital and Counties v. Hauts CC,All England Reports 1997, vol. 2, 

p. 883f). 

Si l'on peu t p r é t e n d r e de m a n i è r e dé fendab le que les médec in s ont le 

devoir de ne pas falsifier les dossiers m é d i c a u x en ve r tu de la common law 

(le «devoi r de f ranch ise» dé fendu pa r Sir J o h n Dona ldson , Master qf the 

Rolls), il n'y avait avant l 'affaire Powell v. Boladz a u c u n e décision 

ju r id i c t ionne l l e imposan t l ' ex is tence d ' u n te l devoir . D an s l ' é ta t ac tue l 

du droi t , les médec ins ne sont c e p e n d a n t pas t e n u s de d o n n e r aux 

p a r e n t s d 'un enfan t décédé à la sui te de leur faute un c o m p t e r endu 

fidèle des c i r cons tances de la m o r t , et n 'on t m ê m e pas l 'obl igat ion de 

s ' abs ten i r de falsifier d é l i b é r é m e n t les doss iers . 

b ) T r o m p e r i e 

Selon les règles exposées d a n s les affaires Pasley v. Freeman (Taxation 

Reports 1789, vol. 3, p . 51) , et Langridge v. Levy (Meeson & Welsby 1837, vol. 2, 

p. 519) , u n e p e r s o n n e qui formule une fausse déc la ra t ion d a n s l ' i n ten t ion 

d ' ob ten i r u n e réac t ion doit r é p a r e r le d o m m a g e qui r é su l t e n a t u r e l l e m e n t 

de ce t t e r éac t ion . 

En ve r tu de l 'affaire Wilkinson v. Downton (Qiieens Bench 1997, vol. 2, 

p . 57) , fo rmule r u n e déc la ra t ion que l 'on sait fausse afin qu 'e l le soit c rue 

et dans l ' i n ten t ion de blesser a u t r u i , r é su l t a t a u q u e l pa rv ien t ladi te 

déc l a r a t i on d a n s les faits, cons t i t ue u n mot i f d 'ac t ion . Lorsque l 'acte du 

d é f e n d e u r est s i m p l e m e n t calculé pour p rodu i r e un effet de la n a t u r e de 

celui qu i est ef fec t ivement p rodu i t , l ' i n ten t ion de p rodu i r e cet effet doit 

ê t r e i m p u t é e au dé fendeu r . 

c) C o l l u s i o n 

Pour d o n n e r lieu à une action pour collusion, l 'acte illégal li t igieux doit ê t re 

de n a t u r e à ê t re r a t t a c h é à une act ion pouvant ê t re engagée pa r le p la ignan t . 

Il ne suffit pas que cet ac te cons t i tue u n c r ime ou un m a n q u e m e n t à un 

con t r a t avec un t iers (voir Clerk & Lindsell on Torts, 17' édit ion, §§ 23-80; 

Marinan v. Vihart, Queens Bench 1963, vol. 1, pp. 234, 528 ; Hargreaves 

v. Bretherton, Queens Bench 1959, vol. 1, p . 45) . Pour prouver la collusion, il 

n 'es t pas nécessai re de d é m o n t r e r que l ' in tent ion p r é d o m i n a n t e étai t de 

p o r t e r a t t e i n t e à au t ru i , mais il faut d é m o n t r e r q u e la collusion «vise ou est 

dir igée cont re le d e m a n d e u r , que l'on peut r a i sonnab lemen t prévoir qu 'e l le 

lui po r t e r a préjudice, et qu 'el le lui por te en fait préjudice ». 

G R I E F S 

Les r e q u é r a n t s se p la ignen t de la falsification des doss iers e l l e - m ê m e . 

Selon eux , l o r s q u ' u n enfan t décède en ra i son de la faute d ' a g e n t s de l 'E ta t , 
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les a r t ic les 2, 8 et 10 de la Conven t ion font obl iga t ion à l 'Eta t conce rné non 

s e u l e m e n t de m e n e r u n e e n q u ê t e su r les c i r cons t ances du décès , mais 

é g a l e m e n t de fournir à ceux q u e la loi dés igne c o m m e les plus proches 

p a r e n t s de l 'enfant décédé des in format ions précises sur les c i rcons tances 

de la mort de celui-ci. Pour le moins , tous les a g e n t s de l 'E ta t impl iqués 

dans le décès ont l 'obl igat ion de ne pas t r o m p e r les p a r e n t s d ' un enfant 

décédé su r les c i r cons tances du décès . La falsification de doss iers officiels 

p a r u n agen t de l 'Eta t don t la faute a e n t r a î n é la m o r t d ' un enfant 

équ ivau t à un m a n q u e m e n t aux obl iga t ions p rocédu ra l e s i n h é r e n t e s à 

l 'ar t icle 2 et aux obl iga t ions posit ives posées pa r les a r t ic les 8 et 10. 

Les r e q u é r a n t s a l l èguen t q u e les a r t ic les 2, 8 et 10 de la Conven t ion 

g a r a n t i s s e n t aux p a r e n t s en deui l d ' un enfant décédé en ra ison de la 

fau te d ' un agen t d e l 'E ta t la c o m m u n i c a t i o n d 'un c o m p t e r e n d u fidèle et 

précis des c i r cons tances e n t o u r a n t le décès . A tou t le moins ces 

disposi t ions in te rd i sen t -e l l e s de c o m m u n i q u e r d é l i b é r é m e n t de fausses 

in fo rma t ions et de falsifier des dossiers officiels. Q u e la r econna i s sance 

de ce droi t ai t pour v e c t e u r l 'obl igat ion p rocédu ra l e de l 'ar t icle 2 ou les 

obl iga t ions posi t ives i n h é r e n t e s aux ar t ic les 8 et 10, le c o n t e n u du droi t 

r es te le m ê m e . En l 'espèce, les ac tes des médec in s ont e m p o r t é violat ion 

de ce dro i t , et les r e q u é r a n t s n 'on t disposé d ' a u c u n recours à cet égard . 

Les r e q u é r a n t s se p la ignent en o u t r e que le refus des t r i b u n a u x 

i n t e r n e s de r e t e n i r la responsabi l i t é des médec in s pour avoir falsifié des 

dossiers officiels cons t i tue une res t r ic t ion injustifiable à l 'accès à u n 

t r i b u n a l , c o n t r a i r e à l 'ar t ic le 6 de la C o n v e n t i o n , et un dén i de r ecour s 

effectif, i ncompa t ib l e avec l 'ar t ic le 13. 

E N D R O I T 

1. Les r e q u é r a n t s s o u t i e n n e n t q u e les c i r cons tances e n t o u r a n t la 

falsification a l l éguée des doss iers m é d i c a u x d e leur fils et le fait q u e les 

a u t o r i t é s n ' on t pas m e n é u n e e n q u ê t e suff isante sur ce t t e ques t ion 

e m p o r t e n t violat ion de l 'ar t ic le 2 § 1 de la Conven t ion , dont le passage 

p e r t i n e n t se lit ainsi : 

« L e d r o i t de t o u t e p e r s o n n e à la vie e s t p r o t é g é p a r la loi. (...) » 

Selon les r e q u é r a n t s , le p r emie r p a r a g r a p h e de l 'art icle 2 met à la 

c h a r g e de l 'Eta t l 'obl igat ion positive de p r o t é g e r le dro i t à la vie. 

I nvoquan t l ' a r rê t de la C o u r d a n s l 'affaire O s m a n c. R o y a u m e - U n i (a r rê t 

du 28 oc tobre 1998, Recueil des arrêts et décisions 1998-VIII), les r e q u é r a n t s 

aff irment q u e ce l l e obl igat ion impose aux agen t s de l 'Etat de faire « tout 

ce q u e l 'on pouvai t r a i s o n n a b l e m e n t a t t e n d r e d ' f eux] pour e m p ê c h e r la 

m a t é r i a l i s a t i o n d ' un r i sque c e r t a i n et i m m é d i a t pour la vie, dont [ils] 

ava ien t ou a u r a i e n t dû avoir c o n n a i s s a n c e » (ibidem, pp . 3159-3160, § 116). 
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La m o r t de leur fils ayan t é té causée pa r la faute d ' a g e n t s de l 'E ta t , il faut 

en conc lure , se lon les in t é res sés , que l 'E ta t a failli à son obl igat ion de 

p r o t é g e r le droi t à la vie. 

P o u r les r e q u é r a n t s , dès lors q u ' u n a g e n t d e l 'E ta t es t r e sponsab l e de la 

m o r t d ' u n e p e r s o n n e , l 'ar t ic le 2 exige en o u t r e une forme d ' e n q u ê t e 

officielle efficace pour a s s u r e r q u e les a u t o r i t é s pub l iques r e n d e n t des 

c o m p t e s q u a n t à ce décès et pour in fo rmer les p a r e n t s du défunt sur les 

c i rcons tances et les causes du décès . P a r c o n s é q u e n t , le fait de 

c o m m u n i q u e r d é l i b é r é m e n t et de mauva i s e foi des in fo rma t ions inexac tes 

- a l lant j u s q u ' à la falsification de doss iers officiels - e m p o r t e violat ion des 

obl iga t ions p rocédu ra l e s posées pa r l 'ar t icle 2. L 'obl iga t ion d 'e f fec tuer u n e 

e n q u ê t e n ' au ra i t a u c u n sens si les agen t s d e l 'E ta t pouva ien t , sans 

enf re indre l 'ar t ic le 2, m e n t i r sur les c i r cons tances d ' un décès et falsifier 

des doss iers officiels. Les in t é res sés s o u t i e n n e n t q u e les obl iga t ions 

p rocédu ra l e s , p o u r ê t r e concrè tes et effectives, doivent c o m p r e n d r e le 

devoir de fournir un récit vé r id ique des c i r cons tances e n t o u r a n t le décès . 

Les r e q u é r a n t s a l l èguen t q u ' e n l 'espèce des a g e n t s de l 'Eta t ont falsifié 

les doss iers m é d i c a u x de leur fils pour s ' exoné re r de t ou t e responsab i l i t é 

civile et péna l e . Le fait que les a u t o r i t é s ne leur a ien t pas r e n d u c o m p t e de 

façon h o n n ê t e du décès e m p o r t e violat ion d ' une obl igat ion p r o c é d u r a l e 

pa r t i c ipan t du devoir de l 'E ta t d 'e f fec tuer u n e e n q u ê t e . 

La C o u r relève que les r e q u é r a n t s n ' a l l èguen t ou ne suggè ren l en 

a u c u n e m a n i è r e que leur fils a é té tué i n t e n t i o n n e l l e m e n t pa r les 

médec in s cha rgés de le suivre et de le so igner à l ' époque des faits. En 

r e v a n c h e , ils s o u t i e n n e n t q u e les m é d e c i n s r e sponsab le s sava ien t , ou 

qu ' i ls peuven t , d a n s les c i rcons tances , ê t r e r é p u t é s avoir su q u e la vie de 

leur fils é ta i t en d a n g e r i m m é d i a t , mais q u e , m a l h e u r e u s e m e n t , ils n 'on t 

pas pr is les m e s u r e s nécessa i res pour le t r a i t e r . La C o u r ne peu t souscr i re 

au r a i s o n n e m e n t suivi p a r les r e q u é r a n t s pour t e n t e r de d é m o n t r e r q u e la 

r éac t ion i n a d é q u a t e des médec in s à l ' é ta t de leur fils à l ' époque des faits 

s 'analyse en u n m a n q u e m e n t au devoir de l 'E ta t de p r o t é g e r le dro i t à la 

vie. L e u r r a i s o n n e m e n t découle de l ' a r rê t O s m a n préc i t é . Toute fo i s , la 

Cour , d a n s c e t t e affaire, e x a m i n a i t les c i r cons tances d a n s lesquel les les 

services de police pouva ien t ê t r e t e n u s de p r e n d r e à t i t r e p réven t i f des 

m e s u r e s conc rè t e s p o u r p r o t é g e r un individu do n t la vie é ta i t m e n a c é e 

p a r les a g i s s e m e n t s c r imine l s d ' a u t r u i . O r la ques t ion dont la C o u r doit 

conna î t r e en l 'espèce est c o m p l è t e m e n t d i f férente q u a n t au con t ex t e et à 

l ' é t endue de l 'obl igat ion. 

C e r t e s , la p r e m i è r e ph ra se de l 'ar t icle 2 a s t r e in t l 'E ta t non s e u l e m e n t à 

s ' abs ten i r de p rovoque r la m o r t de m a n i è r e vo lon ta i re et i r r égu l i è re , ma i s 

auss i à p r e n d r e les m e s u r e s nécessa i r e s à la p ro t ec t i on d e la vie d e s 

p e r s o n n e s re levant de sa j u r id i c t ion ( a r r ê t L .C.B. c. R o y a u m e - U n i du 

9 j u i n 1998, Recueil 1998-III, p . 1403, § 36) . Pour la C o u r , on ne sau ra i t 

exc lure q u e les ac tes et omiss ions des a u t o r i t é s d a n s le cad re des 



DÉCISION POWELL c. ROYAUME-UNI 457 

pol i t iques de s an t é pub l ique peuven t , d a n s ce r t a ines c i r cons tances , 

e n g a g e r l eur responsab i l i t é sous l ' angle d u volet m a t é r i e l d e l 'ar t icle 2 . 

Toutefo is , dès lors q u ' u n E t a t c o n t r a c t a n t a fait ce qu' i l fallait pour 

a s s u r e r un hau t niveau de c o m p é t e n c e chez les profess ionnels de la s a n t é 

et p o u r g a r a n t i r la p ro tec t ion de la vie des p a t i e n t s , on ne peu t a d m e t t r e 

que des ques t ions telles q u ' u n e e r r e u r de j u g e m e n t de la par t d 'un 

profess ionnel de la s a n t é ou une mauva i s e coord ina t ion e n t r e des 

profess ionnels d e la s an t é d a n s le c ad re d u t r a i t e m e n t d ' un p a t i e n t en 

pa r t i cu l i e r suffisent en e l l e s -mêmes à obl iger un E t a t c o n t r a c t a n t à 

r e n d r e des compte s en ve r tu de l 'obl igat ion positive de p r o t é g e r le droit à 

la vie qui lui incombai t aux t e r m e s de l 'ar t icle 2 de la Conven t i on . 

De l'avis de la C o u r , il convient d ' e x a m i n e r les é v é n e m e n t s qui ont 

condui t à la m o r t t r a g i q u e du fils des r e q u é r a n t s et la r esponsab i l i t é des 

profess ionnels d e la s a n t é imp l iqués d a n s ce t t e affaire sous l ' ang le d e la 

ques t ion du c a r a c t è r e a d é q u a t des voies de recours e x i s t a n t e s qu i a u r a i e n t 

pu p e r m e t t r e de faire la l umiè r e su r le cours de ces é v é n e m e n t s et d e 

s o u m e t t r e les faits de la cause à un cont rô le public - au bénéf ice , 

n o t a m m e n t , des r e q u é r a n t s . 

La C o u r a t t a c h e u n e i m p o r t a n c e pa r t i cu l i è r e à l 'exigence p r o c é d u r a l e 

c o n t e n u e imp l i c i t emen t d a n s l 'ar t icle 2 de la Conven t ion . Elle rappe l le 

que l 'obl igat ion de p r o t é g e r le droi t à la vie imposée pa r ce t t e 

d isposi t ion, c o m b i n é e avec le devoir g é n é r a l i n c o m b a n t à l 'E ta t en v e r t u 

de l 'ar t icle 1 de la Conven t i on de « r e c o n n a î t r e à t ou t e p e r s o n n e re levant 

de sa j u r id i c t ion les dro i t s et l iber tés définis d a n s la (...) C o n v e n t i o n » , 

impl ique et exige de m e n e r u n e forme d ' e n q u ê t e officielle efficace 

lorsque le r ecour s à la force, n o t a m m e n t pa r des a g e n t s de l 'Eta t , a 

e n t r a î n é mor t d ' h o m m e (a r rê t Kaya c. T u r q u i e du 19 février 1998, Recueil 

1998-1, pp. 322, 324, §§ 78, 86). C e t t e obl iga t ion ne vau t pas s e u l e m e n t 

p o u r les cas où il a é té é tabl i que la m o r t avait é té p rovoquée pa r un 

a g e n t de l 'E ta t . Ne j o u e pas non plus un rôle décisif le fait que les 

m e m b r e s de la famille du défunt ou d ' a u t r e s p e r s o n n e s a ien t ou non 

por té officiel lement p la in te au sujet d e la m o r t a u p r è s des a u t o r i t é s 

c o m p é t e n t e s en m a t i è r e d ' e n q u ê t e . Le s imple fait q u e les a u t o r i t é s a ien t 

é té in fo rmées du décès donne ipso facto na i s sance à l 'obl igat ion, décou lan t 

de l 'ar t ic le 2 de la Conven t ion , de m e n e r u n e e n q u ê t e efficace sur les 

c i r cons tances d a n s lesquel les il s 'est p rodu i t ( a r r ê t Ergi c. T u r q u i e du 

28 ju i l l e t 1998, Recueil 1998-IV, p . 1778, § 82) . 

La C o u r e s t ime q u e l 'obl igat ion p r o c é d u r a l e , tel le qu 'e l le a é t é déc r i t e , 

ne peu t se l imi t e r aux cas d a n s lesquels un individu a p e r d u la vie en 

ra ison d ' un ac t e de violence. Eu é g a r d a u x c i rcons tances de l ' espèce , elle 

e s t ime q u e l 'obl igat ion en ques t ion s ' é t end à la nécess i té , p o u r un sys tème 

i n d é p e n d a n t efficace, d ' é t ab l i r la cause du décès d ' un individu qui se 

t rouva i t sous la r esponsab i l i t é de profess ionnels d e la s a n t é , et d 'obl iger 

ceux-ci à r é p o n d r e de leurs ac tes . 
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La C o u r soul igne que l ' e x a m e n des do léances des r e q u é r a n t s doit 

n é c e s s a i r e m e n t se l imi t e r a u x é v é n e m e n t s ayan t condui t à la m o r t d e 

leur fils, et ne doit pas ê t r e é t e n d u à l eu r s a l l éga t ions selon lesquel les les 

médec in s cha rgés de suivre l 'enfant , à la sui te du décès , ont falsifié les 

doss iers méd icaux de celui-ci en vue de s ' exoné re r de tout r e p r o c h e . P o u r 

la Cour , ce t t e d e r n i è r e ques t i on doit ê t r e e x a m i n é e d a n s le cad re du gr ief 

t i ré de l 'ar t icle 6 selon lequel les r e q u é r a n t s n 'on t pas pu o b t e n i r u n e 

décision sur la r e sponsab i l i t é des médec in s q u a n t aux é v é n e m e n t s 

p o s t é r i e u r s au décès . C e p e n d a n t , les infract ions p r é t e n d u m e n t c o m m i s e s 

p a r les médec in s a p r è s le décès n 'on t pas modifié le cours des é v é n e m e n t s 

qu i on t condui t à la m o r t du fils des r e q u é r a n t s . 

La C o u r c o n s t a t e qu ' i l a é té é tabl i de m a n i è r e conc luan t e q u e celui-ci 

est m o r t de la m a l a d i e d 'Addison . Les r e q u é r a n t s n ' e n d i sconv iennen t 

pas m a i s a l l èguen t q u e sa vie a u r a i t pu ê t r e sauvée s'il avait é t é t r a i t é 

dès le mois de d é c e m b r e 1989, lo rsque le d o c t e u r Forbes soupçonna q u e 

les s y m p t ô m e s que p r é s e n t a i t l 'enfant concorda ien t avec le d iagnos t i c de 

la ma lad i e d 'Addison . La p r o c é d u r e qu ' i l s ont e n g a g é e devan t le comi té 

médica l de l 'Admin i s t r a t ion des services de s a n t é familiale du c o m t é de 

W e s t G l a m o r g a n visait à é tab l i r q u e la m o r t de leur fils r é su l t a i t d ' u n e 

faute médica le . L 'objet de la p r o c é d u r e fut p a r la su i te é t e n d u pour 

inclure leur gr ief selon lequel il y avait eu d i s s imula t ion q u a n t aux 

c i rcons tances préc ises du décès . Le comi té médica l déc ida q u e l 'un des 

cinq médec ins conce rnés ne s 'é ta i t pas conformé a u x obl iga t ions de sa 

c h a r g e lorsqu' i l avait soigné le fils des r e q u é r a n t s . Les in t é res sés 

fo rmèren t pa r la su i te un recours devan t le m i n i s t è r e pour le pays de 

Ga l les , a l l éguan t qu ' i l y avait eu collusion e n t r e les médec in s impl iqués 

pour falsifier les doss iers m é d i c a u x de leur fils afin de s ' exonére r de 

t o u t e responsab i l i t é pour leurs e r r e u r s c l in iques . Toute fo i s , le solicitor des 

r e q u é r a n t s r e t i r a le r ecours , au mot i f q u ' à son avis il é ta i t peu p robab le 

q u e ses cl ients o b t i e n n e n t j u s t i c e . 

C o m p t e t enu de la décision des r e q u é r a n t s de ne pas d o n n e r su i te au 

recours don t ils ava ien t saisi le m i n i s t è r e pour le pays de Gal les , la C o u r ne 

peu t spécu le r sur le point d e savoir si ce recours a u r a i t p e r m i s a u x 

in té ressés d 'avoir un c o m p t e r e n d u exhaus t i f de la condu i t e des médec ins 

face à l 'é tat d a n s lequel se t rouvai t l eur fils, de savoir si la r éac t ion des 

médec in s é ta i t i napp rop r i ée à la l umiè r e des in fo rmat ions dont ils 

d i sposa ien t et si des m e s u r e s a u r a i e n t pu ê t r e p r i ses p o u r év i te r le décès 

de l 'enfant . Elle se b o r n e à observer q u ' e n r e t i r a n t leur recours les 

r e q u é r a n t s se sont e u x - m ê m e s fe rmé l 'une des voies qui a u r a i e n t pu 

p e r m e t t r e de m e s u r e r l ' a m p l e u r du m a n q u e de coord ina t ion e n t r e les 

médec in s conce rnés à l ' époque des faits. 

La C o u r accorde plus d ' i m p o r t a n c e à la décis ion des r e q u é r a n t s de 

rég le r à l ' amiab le la p r o c é d u r e civile p o u r fau te qu ' i l s ava ien t e n g a g é e 

con t re l ' au to r i t é s an i t a i r e r e sponsab le et de ne pas poursu iv re chacun 
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des médec in s conce rnés . De l'avis de la C o u r , les r e q u é r a n t s , p a r ce choix, 

se son t b a r r é l 'accès d ' u n e a u t r e voie e x t r ê m e m e n t i m p o r t a n t e p o u r faire 

la l umiè r e sur la p o r t é e de la responsab i l i t é des médec ins q u a n t au décès 

de l eu r fils. Si l 'act ion civile avait é té m e n é e à son t e r m e , les in té ressés 

a u r a i e n t eu droit à u n e a u d i e n c e con t rad ic to i r e sur le fond de leurs 

a l l éga t ions de fau te , et a u r a i e n t pu s o u m e t t r e les m é d e c i n s concernés à 

u n c o n t r e - i n t e r r o g a t o i r e sous s e r m e n t et ob t en i r la c o m m u n i c a t i o n de 

tous les d o c u m e n t s p e r t i n e n t s pour leurs griefs. La C o u r e s t ime 

é g a l e m e n t que les r e q u é r a n t s a u r a i e n t pu a r t i cu le r devant les 

j u r id i c t ions civiles leurs do léances c o n c e r n a n t la falsification des dossiers 

m é d i c a u x de leur fils. E n effet, tou t p o r t e à cro i re q u e c e t t e ques t i on 

a u r a i t é té au c e n t r e des d é b a t s , eu éga rd à son i m p o r t a n c e pour 

l ' a l légat ion de faute et p o u r le m o n t a n t des d o m m a g e s - i n t é r ê t s que le 

t r i buna l a u r a i t pu octroyer . 

C o m p t e t enu des cons idé ra t ions ci-dessus, la C o u r e s t ime q u e les 

r e q u é r a n t s ne peuven t pas se p l a ind re su r le t e r r a i n de l 'ar t ic le 2 de la 

Conven t i on de l ' absence d ' e n q u ê t e efficace sur le décès de leur fils. A son 

avis, lo rsque le p a r e n t d ' une p e r s o n n e décédée accepte une i n d e m n i t é 

visant à r ég le r à l ' amiab le u n e ac t ion civile p o u r faute méd ica l e , il ne 

p e u t p lus en p r inc ipe se p r é t e n d r e v ic t ime q u a n t a u x c i r cons tances d u 

t r a i t e m e n t de la p e r s o n n e décédée ou à l ' e n q u ê t e m e n é e sur le décès . 

Dès lors, la C o u r conclut q u e les r e q u é r a n t s , d a n s les c i rcons tances de 

l 'espèce, ne s a u r a i e n t se p r é t e n d r e v ic t imes au sens de l 'ar t icle 34 de la 

Conven t i on . P a r t a n t , l eur gr ief sous l 'angle de ce t t e d isposi t ion doit ê t re 

re je té p o u r incompa t ib i l i t é ratione personae, en app l ica t ion d e l 'ar t ic le 35 

§§ 3 et 4 de la Conven t ion . 

2. Les r e q u é r a n t s a l l èguen t q u e les agen t s de l 'E ta t imp l iqués ava ien t 

l 'obl igat ion posit ive de leur faire p a r t des c i rcons tances e n t o u r a n t le décès 

d e l eu r fils, et l 'obl igat ion néga t ive d e ne p a s les indu i re e n e r r e u r su r les 

c i r cons tances du décès et de ne pas falsifier les doss iers p e r t i n e n t s . Ils 

invoquen t l 'ar t icle 8 de la C o n v e n t i o n , ainsi libellé : 

« 1. T o u t e p e r s o n n e a d r o i t a u r e s p e c t d e sa vie p r i v é e et f a m i l i a l e (...) 

2 . Il n e p e u t y avo i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' e x e r c i c e d e ce d r o i t q u e 

p o u r a u t a n t q u e c e t t e i n g é r e n c e e s t p r é v u e p a r la loi et q u ' e l l e c o n s t i t u e u n e m e s u r e q u i , 

d a n s u n e s o c i é t é d é m o c r a t i q u e , e s t n é c e s s a i r e à la s é c u r i t é n a t i o n a l e , à la s û r e t é 

p u b l i q u e , a u b i e n - ê t r e é c o n o m i q u e d u p a y s , à la d é f e n s e d e l ' o r d r e et à la p r é v e n t i o n 

d e s i n f r a c t i o n s p é n a l e s , à la p r o t e c t i o n d e la s a n t é ou d e la m o r a l e , ou à la p r o t e c t i o n 

d e s d r o i t s c l l i b e r t é s d ' a u t r u i . » 

I n v o q u a n t n o t a m m e n t les a r r ê t s de la C o u r d a n s les affaires Gask in 

c. R o y a u m e - U n i (a r rê t du 7 juillet 1989, série A n" 160), e t G u e r r a e t 

a u t r e s c. I ta l ie ( a r r ê t du 19 février 1998, Recueil 1998-1), les r e q u é r a n t s 

r a p p e l l e n t q u e l 'ar t ic le 8 d e la Conven t i on a é té i n t e r p r é t é c o m m e 

i m p o s a n t l 'obl igat ion à l 'E ta t de fourni r des in format ions à un pa r t i cu l i e r 
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dont la vie pr ivée e t /ou famil iale a é té d i r e c t e m e n t affectée p a r les ac tes 

de ses a g e n t s . 

Les r e q u é r a n t s sou t iennent que de la m ê m e façon q u ' u n e personne qu i a 

é té adop tée , telle que M. Gaskin , doit pouvoir avoir accès au dossier qui la 

concerne afin de d o n n e r un sens à sa vie actuel le , les pa r en t s d 'un enfant 

décédé doivent avoir le droit de consul ter les dossiers médicaux de celui-ci 

afin de pouvoir s u r m o n t e r ce t r ag ique événement . Ils font valoir q u ' e n 

l 'absence de récit fidèle et détai l lé des circonstances e n t o u r a n t la mor t de 

leur fils, ils sont t o u r m e n t é s pa r la ques t ion de savoir si eu x -mêmes ou 

d ' au t re s personnes aura ien t pu empêche r le décès. La falsification des 

dossiers médicaux d 'un enfant décédé pa r un médecin à qui les pa r en t s font 

confiance ferme à ceux-ci la seule voie qui leur aura i t pe rmis de comprendre 

les raisons du décès de leur enfant , et les c o n d a m n e à ignorer toute leur vie les 

véri tables causes de ce t t e t ragédie . Pour les r e q u é r a n t s , lorsqu 'un agent de 

l 'Etat cause un préjudice à des pa r en t s en deuil en leur c o m m u n i q u a n t un 

récit dé l ibé rémen t inexact des é v é n e m e n t s ayant condui t à la mor t de leur 

enfant , ce préjudice doit ê t r e considéré comme une a t t e in t e au droit des 

pa r en t s au respect de leur vie privée et familiale. Les r e q u é r a n t s a l lèguent 

que le fait d'avoir découvert la falsification pa r les médecins des dossiers 

médicaux de Rober t a g r avemen t por té a t t e in t e à leur san té et à leur b ien-ê t re . 

La C o u r rappe l le q u e les r e q u é r a n t s ont pu consu l t e r les dossiers 

méd icaux de leur enfant peu ap rè s la m o r t de celui-ci. Selon les 

in t é res sés , c e r t a in s é l é m e n t s versés au dossier ont é té u l t é r i e u r e m e n t 

falsifiés à la su i te d ' u n e décision pr ise au cours d ' une r e n c o n t r e e n t r e le 

d o c t e u r Fo rbes et les médec in s géné ra l i s t e s , a lors q u e d ' a u t r e s é l é m e n t s 

sont a p p a r u s avant l eur r ecour s au m i n i s t è r e pour le pays de Gal les . De 

l'avis de la C o u r , le g r ie f des r e q u é r a n t s relève de la q u e s t i o n des voies de 

recours dont ils d i sposa ien t au r ega rd du dro i t i n t e r n e pour faire valoir 

l eurs a l l éga t ions selon lesquel les les m é d e c i n s s ' é t a i en t e n g a g é s d a n s u n e 

e n t r e p r i s e de d i s s imula t ion afin de s ' exoné re r de t o u t e responsab i l i t é 

q u a n t au décès de leur fils. 

A suppose r m ê m e que l 'ar t icle 8 § 1 de la Conven t i on soit appl icable 

aux faits l i t igieux et puisse passe r pour impose r aux a u t o r i t é s 

l 'obl igat ion positive de c o m m u n i q u e r de façon c o m p l è t e , t r a n s p a r e n t e et 

exhaus t ive les doss iers m é d i c a u x d 'un enfant décédé aux p a r e n t s de celui-

ci, il n ' en r e s t e pas moins q u e les r e q u é r a n t s , en r e t i r a n t le r ecour s qu ' i ls 

ava ien t p r é s e n t é au m i n i s t è r e pour le pays de Ga l les et en r ég l an t à 

l ' amiab le l eu r ac t ion civile p o u r fau te à l ' encon t re de l ' au to r i t é s an i t a i r e , 

se sont e u x - m ê m e s b a r r é la possibil i té de p rouve r le bien-fondé de leurs 

p r éoccupa t i ons q u a n t à l ' au then t i c i t é des dossiers m é d i c a u x en ques t ion . 

Le G o u v e r n e m e n t réaf f i rme q u e l 'act ion civile, en pa r t i cu l i e r , a u r a i t 

offert aux r e q u é r a n t s une chance réa l i s te de s o u m e t t r e à un con t r e -

i n t e r r o g a t o i r e sous s e r m e n t la vers ion d o n n é e p a r les médec in s des 

c i rcons tances e n t o u r a n t le t r a i t e m e n t prescr i t à l eur fils, et de d e m a n d e r 
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la c o m m u n i c a t i o n de tous les doss iers o r ig inaux établ is à l ' époque des 

faits . Il n 'es t pas à exc lure q u e les i n t é r e s sé s eussen t pu o b t e n i r des 

d o m m a g e s - i n t é r ê t s aggravés si le t r i buna l avai t r e t e n u leurs griefs selon 

lesque ls les médec in s ava ien t d é l i b é r é m e n t t e n t é de p o r t e r a t t e i n t e à la 

r e c h e r c h e de la vér i t é . En effet, c e t t e p r é t e n t i o n a u r a i t pu ê t r e exposée 

d a n s leur d e m a n d e in t roduc t ive d ' i n s t ance . 

Pour les ra isons qu i p r é c è d e n t , la C o u r conclut que , c o m m e pour les 

griefs qu ' i l s soulevaient sur le t e r r a i n de l 'ar t ic le 2, les r e q u é r a n t s ne 

p e u v e n t plus se p r é t e n d r e v ic t imes sous l 'angle de l 'ar t icle 8 au sens de 

l 'ar t ic le 34 de la Conven t i on . Dès lors, le grief qu ' i l s t i r en t d e ce t t e 

d ispos i t ion doit é g a l e m e n t ê t r e re je té pour incompat ib i l i t é ratione 

personae, en app l ica t ion de l 'ar t icle 35 §§ 3 et 4 de la Conven t i on . 

3. Les r e q u é r a n t s s o u t i e n n e n t en o u t r e q u ' e n a l t é r a n t les dossiers 

m é d i c a u x de leur fils, les a u t o r i t é s ont po r t é a t t e i n t e à l eu r droi t «de 

recevoir ou de c o m m u n i q u e r des i n fo rma t ions» p ro tégé pa r l 'ar t icle 10 

de la Conven t ion . Selon eux , l 'E ta t dé f endeu r a failli à son obl igat ion 

posit ive de r e spec t e r l eur l iber té de recevoir ou de c o m m u n i q u e r des 

i n fo rma t ions . L 'a r t ic le 10 § 1 de la Conven t i on se lit a i n s i : 

« T o m e p e r s o n n e a d r o i t à la l i b e r t é d ' e x p r e s s i o n . C e d r o i t c o m p r e n d la l i b e r t é 

d ' o p i n i o n e t la l i b e r t é d e r e c e v o i r o u d e c o m m u n i q u e r d e s i n f o r m a t i o n s o u d e s idées 

s a n s q u ' i l p u i s s e y avoi r i n g é r e n c e d ' a u t o r i t é s p u b l i q u e s et s a n s c o n s i d é r a t i o n d e 

f r o n t i è r e (...) » 

Les r e q u é r a n t s se p l a ignen t d ' u n e en t r ave à l 'accès aux dossiers 

m é d i c a u x de leur fils du fait d ' ac tes de falsification c o m m i s p a r des agen t s 

de l 'E ta t , don t l 'Eta t d é f e n d e u r é ta i t compl ice puisqu ' i l n ' a en p r a t i q u e 

a u c u n e m e n t réag i à ces ac tes . Les r e q u é r a n t s ont p r é s e n t é leurs do léances 

aux ju r id i c t ions civiles, au comi t é médica l , au m i n i s t è r e p o u r le pays de 

Ga l les , au m i n i s t è r e de l ' I n t é r i eu r (qui a condui t une e n q u ê t e officieuse), 

à divers p a r l e m e n t a i r e s , à la police locale et au p a r q u e t g é n é r a l . A u c u n e de 

ces p e r s o n n e s phys iques ou m o r a l e s n ' a pris des m e s u r e s p o u r g a r a n t i r que 

les p a r e n t s d 'un enfan t d é c é d é à la sui te d ' u n e faute de l 'Eta t pu i s sen t avoir 

accès à des in fo rma t ions fiables su r le décès . 

La C o u r e s t i m e qu 'e l le n ' a pas à se p r o n o n c e r sur la ques t i on de 

l 'appl icabi l i té de l 'ar t icle 10 a u x c i r cons tances de l 'espèce. Elle cons idère 

q u ' e n sou levan t c e t t e q u e s t i o n , les r e q u é r a n t s ne font en r éa l i t é q u e 

r e f o r m u l e r les a r g u m e n t s qu ' i l s ont p r é s e n t é s sous l 'angle de l 'ar t icle 8 

de la Conven t ion . Pour la C o u r , les ra i sons mot ivan t sa décis ion de 

r e j e t e r leurs a r g u m e n t s sur le t e r r a i n de ce t t e d e r n i è r e d ispos i t ion va lent 

é g a l e m e n t pour déc l a r e r i r recevable le gr ief que les r e q u é r a n t s t i r en t de 

l 'a r t ic le 10, en appl ica t ion des a r t i c les 34 et 35 §§ 3 et 4 de la Conven t ion . 

4. Les r e q u é r a n t s s o u t i e n n e n t ne pas avoir eu accès à un t r ibuna l 

c o m p é t e n t pour s t a t u e r su r l eu r s d ro i t s de c a r a c t è r e civil, en violat ion de 

l 'a r t ic le 6 § 1 de la C o n v e n t i o n , a insi libellé : 
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« T o u t e p e r s o n n e a d ro i t à ce q u e sa c a u s e soit e n t e n d u e é q u i l a b l c n i c n l (...) p a r u n 

t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r ses d r o i t s c l o b l i g a t i o n s d e c a r a c t è r e 

civil ( . . . )» 

Selon les r e q u é r a n t s , l 'ar t ic le 6 § 1 de la C o n v e n t i o n est appl icab le aux 

faits l i t igieux. A l ' appui de leurs p r é t e n t i o n s , ils invoquen t les a r r ê t s 

r e n d u s pa r la C o u r d a n s les affaires Fayed c. R o y a u m e - U n i ( a r r ê t du 

21 s e p t e m b r e 1994, série A n" 294-B), et O s m a n (préc i té ) . Ils a f f i rment 

q u e , d a n s le p r e m i e r de ces a r r ê t s , la C o u r a d m e t q u e l 'appl icabi l i té de 

l 'a r t ic le 6 § 1 n 'es t p lus e n t i è r e m e n t s u b o r d o n n é e à la r econna i s sance 

ple ine et e n t i è r e d ' un droi t m a t é r i e l pa r les t r i b u n a u x i n t e r n e s , et que 

c e t t e d isposi t ion est appl icab le dès lors q u e l'on peut p r é t e n d r e , au moins 

de m a n i è r e dé fendab le , q u e le droi t i n t e r n e t end à r e c o n n a î t r e le droi t en 

ques t ion . En o u t r e , selon les in t é res sés , le fait q u e le droi t en ques t ion soit 

énoncé d a n s la Conven t i on - droi t à l ' exécut ion des obl iga t ions 

p rocédu ra l e s i n h é r e n t e s à l 'ar t icle 2 e t /ou des obl iga t ions posit ives 

imposées pa r les ar t ic les H et 10 - co r robore fo r t emen t leur a r g u m e n t 

selon lequel leurs griefs imp l iquen t u n e décision su r un «droi t de 

c a r a c t è r e civil» aux fins de l 'ar t icle 6. 

Les r e q u é r a n t s s o u t i e n n e n t q u e les j u r id i c t i ons i n t e rne s , en conc luan t 

q u e tou t r e cou r s j u r i d i q u e c o n t r e les a g e n t s de l 'E ta t coupab les d 'avoir 

falsifié des doss iers officiels c o n c e r n a n t un enfant décédé é ta i t é te in t par 

la m o r t de cet enfant , ont imposé une res t r ic t ion à leur droi t à l 'accès à un 

t r ibuna l c o m p é t e n t pour s t a t u e r sur leurs droi t s de c a r a c t è r e civil. La 

C o u r d ' appe l n ' a pas s t a t u é sur ce t t e ques t i on d a n s la décis ion qu 'e l l e a 

r e n d u e en l 'espèce. 

P o u r les r e q u é r a n t s , une règ le absolue qui e m p ê c h e les j u r id i c t ions 

i n t e r n e s de c o n n a î t r e de t o u t e ac t ion civile re la t ive à la falsification pa r 

des a g e n t s de l 'Eta t de d o c u m e n t s officiels relat ifs à la m o r t d 'un enfant 

cons t i t ue , p r e s q u e p a r déf ini t ion, une res t r ic t ion d i s p r o p o r t i o n n é e au 

droi t à l 'accès à un t r i buna l . De leur point de vue , la règle de 

p ropo r t i onna l i t é exige que des affaires d ' une excep t ionne l l e g rav i té , 

imp l iquan t de fortes p r é s o m p t i o n s de l ' exis tence d ' un déli t et un grave 

pré judice , doivent pouvoir ê t r e soumises pour décision à un t r i b u n a l . U n e 

règle qui fait obstacle à une tel le décis ion, quel que soit le fond de l 'affaire, 

est i ncompa t ib l e avec le pr inc ipe de p ropo r t i onna l i t é lo rsque l 'objet du 

gr ief impl ique u n e viola t ion grave des d ro i t s consac rés p a r la 

Conven t ion . La décision de la C o u r d ' appe l a de facto accordé une 

i m m u n i t é globale aux m é d e c i n s qui falsifient des doss iers m é d i c a u x . 

En o u t r e , la res t r i c t ion à l 'accès à un t r ibuna l en l 'espèce n 'a pas é té 

r i g o u r e u s e m e n t ou é t r o i t e m e n t d é l i m i t é e . De n a t u r e g lobale , elle ne 

d i s t ingue pas e n t r e les affaires où le doss ier de l ' accusa t ion est solide et 

celles où il ne l 'est pas . De m ê m e , elle ne fait a u c u n e différence e n t r e les 

affaires d a n s lesquel les la falsification a e n t r a î n é un grave pré judice et 

celles d a n s lesquel les le d o m m a g e subi est de n a t u r e bén igne . 
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Scion les r e q u é r a n t s , la décision de la C o u r d ' appe l a d o n n é le 

s e n t i m e n t aux professions médica les et au g r a n d public q u ' a u r e g a r d du 

dro i t les m é d e c i n s ne sont pas t enus de d i re la vé r i t é aux p a r e n t s d 'un 

enfan t décédé sur les c i r cons tances du t r a i t e m e n t d i spensé à l 'enfant . 

L ' absence de t ou t e ac t ion civile en r é p a r a t i o n du d o m m a g e qu' i ls ont 

subi rev ient à déc l a r e r q u e les médec in s sont l ibres de m e n t i r en tou te 

i m p u n i t é sur les c i rcons tances e n t o u r a n t un décès causé p a r leur faute . 

P a r t a n t , les r e q u é r a n t s invi tent la C o u r à d i re que l ' impossibi l i té de 

faire e n t e n d r e leur cause pa r un t r i buna l est d i s p r o p o r t i o n n é e à tou t but 

l ég i t ime poursuiv i . 

La C o u r rappe l le que l 'ar t ic le 6 § 1 g a r a n t i t à chacun le dro i t à ce q u ' u n 

t r i buna l connaisse de t ou t e c o n t e s t a t i o n re la t ive à ses d ro i t s et obl igat ions 

de c a r a c t è r e civil. Il consac re de la sor te le «dro i t à un t r i b u n a l » , dont le 

droi t d 'accès , à savoir le droi t de saisir le t r i b u n a l en m a t i è r e civile, ne 

cons t i tue q u ' u n aspec t ( a r r ê t Golder c. R o y a u m e - U n i du 21 février 1975, 

sér ie A n " 18, p . 18, § 36). 

Le droi t à u n t r i b u n a l « ne vau t que p o u r les « con t e s t a t i ons » re la t ives à 

des «dro i t s et ob l iga t ions» - de c a r a c t è r e civil — que l 'on peu t d i re , au 

moins de m a n i è r e dé fendab le , r econnus en droi t i n t e r n e ; l 'ar t ic le 6 § 1 

n ' a s s u r e p a r l u i -même aux «d ro i t s et ob l iga t ions» (de c a r a c t è r e civil) 

a u c u n c o n t e n u m a t é r i e l d é t e r m i n é d a n s l 'ordre ju r id ique des E t a t s 

c o n t r a c t a n t s » (voir, e n t r e a u t r e s , les a r r ê t s J a m e s et a u t r e s c. R o y a u m e -

U n i du 21 février 1986, série A n" 98, pp . 46-47, § 8 1 , et Powell et Rayne r 

c. R o y a u m e - U n i du 21 février 1990, série A n " 172, pp . 16-17, § 36). 

En o u t r e , la C o u r rappe l le que le fait q u ' u n e p e r s o n n e ai t , au plan 

i n t e r n e , u n e p r é t e n t i o n pouvan t d o n n e r lieu à une act ion en ju s t i ce peu t 

d é p e n d r e non s e u l e m e n t du c o n t e n u m a t é r i e l , à p r o p r e m e n t pa r l e r , du 

dro i t de c a r a c t è r e civil en cause tel q u e le définit le droi t na t iona l , mais 

encore de l ' exis tence de b a r r i è r e s p rocédu ra l e s e m p ê c h a n t ou l imi tan t les 

possibi l i tés de saisir un t r i buna l de p la in te s po ten t i e l l e s . D a n s ce t te 

d e r n i è r e ca tégor ie d 'affaires , l 'ar t icle 6 § 1 peu t t r ouve r à s ' app l iquer 

j u s q u ' à un ce r t a in poin t . C e r t e s , les o rganes de la C o n v e n t i o n ne 

s a u r a i e n t c réer , pa r voie d ' i n t e r p r é t a t i o n de l 'ar t icle 6 § 1, un droi t 

m a t é r i e l de c a r a c t è r e civil n ' ayan t a u c u n e base légale dans l 'Eta t 

conce rné . Toutefo is , p a r e x e m p l e , q u ' u n E t a t puisse sans réserve ou sans 

cont rô le des o r g a n e s de la Conven t i on sous t r a i r e à la c o m p é t e n c e des 

t r i b u n a u x tou t e u n e sér ie d 'ac t ions civiles ou e x o n é r e r de tou te 

responsab i l i t é civile de l a rges g roupes ou ca tégor ies de p e r s o n n e s ne se 

conci l ierai t pas avec la p r é é m i n e n c e du droi t d a n s u n e société 

d é m o c r a t i q u e ni avec le p r inc ipe f o n d a m e n t a l qu i sous- tend l 'ar t icle 6 § 1 

— les revend ica t ions civiles doivent pouvoir ê t r e po r t ée s devan t un juge 

( a r r ê t Fayed préc i té , p . 49, § 65) . 

La C o u r ne souscri t pas à l 'a f f i rmat ion des r e q u é r a n t s selon laquel le 

l ' a r r ê t qu 'e l l e a r e n d u d a n s l 'affaire O s m a n s u s m e n t i o n n é e m a r q u a i t u n 
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r e v i r e m e n t de sa j u r i s p r u d e n c e q u a n t à l 'appl icabi l i té de l 'ar t icle 6 § 1. A 

son avis, il d e m e u r e q u ' u n r e q u é r a n t doit pouvoir p r é s e n t e r ses a r g u m e n t s 

dès lors qu ' i l peu t p r é t e n d r e de m a n i è r e dé fendab le au r e g a r d du droi t 

i n t e r n e qu ' i l y a eu m a n q u e m e n t à un dro i t de c a r a c t è r e civil pouvan t 

d o n n e r lieu à u n e ac t ion en j u s t i c e . Toutefo is , il n ' a p p a r t i e n t pas à la 

C o u r de s ' a r roge r la p ré roga t ive de c rée r u n dro i t m a t é r i e l en faveur 

d 'un pa r t i cu l i e r lorsque le droi t i n t e r n e n ' en r econna î t pas . A cet égard , 

elle rappe l le que , dans l ' a r rê t O s m a n , elle a accep té la thèse du 

G o u v e r n e m e n t selon laquel le la règle d ' i m m u n i t é en q u e s t i o n d a n s ce t t e 

affaire ne c o n d a m n a i t pas d ' e m b l é e a u t o m a t i q u e m e n t à l 'échec les 

p o u r s u i t e s civiles mais au to r i sa i t en pr inc ipe u n e ju r id i c t ion na t iona l e à 

d é t e r m i n e r en tou t e conna i ssance de cause , au r e g a r d des a r g u m e n t s qui 

lui é t a i en t p r é s e n t é s , si la règle devai t s ' app l iquer ou non d a n s un cas 

préc is . C e l a é t a n t , la major i t é de la C o u r a cons idéré q u e les O s m a n 

bénéf ic ia ient d 'un dro i t , dér ivé du droi t de la responsab i l i t é pour fau te , 

d ' ob t en i r une décision sur la recevabi l i té et le bien-fondé d ' une a l léga t ion 

dé fendab le selon laquel le il exis ta i t e n t r e eux et la police u n e re l a t ion de 

p r o x i m i t é , que le d o m m a g e causé é ta i t prévisible et qu ' i l é ta i t équ i t ab l e , 

j u s t e et r a i sonnab le , dans ces condi t ions , de ne pas a p p l i q u e r la règle 

d ' i m m u n i t é p o u r faire obstacle à l eu r ac t ion civile. La r evend ica t ion de 

ce droi t p a r les r e q u é r a n t s suffisait en soi à e n t r a î n e r l ' appl ica t ion de 

l 'ar t ic le 6 § 1 de la Conven t i on (ibidem, pp . 3166-3167, §§ 138-139). 

En l 'espèce, les r e q u é r a n t s a l l éguè ren t devan t les t r i b u n a u x i n t e r n e s 

ê t r e t i tu la i res d 'un droi t à r é p a r a t i o n des d o m m a g e s qu ' i l s ava ien t 

p e r s o n n e l l e m e n t subis du fait d e la falsification a l l éguée c o m m i s e p a r les 

médec ins . Ils fondè ren t leurs p r é t e n t i o n s sur q u a t r e m o y e n s : le devoir de 

f ranchise , la t r o m p e r i e , l ' ingérence i l légale d a n s l 'exercice d ' un droi t et la 

collusion. Le j u g e But te r f ie ld conclut q u ' a u c u n de ces moyens ne 

p e r m e t t a i t aux r e q u é r a n t s d 'ag i r en ju s t i ce . Sa décision de rayer l 'affaire 

du rôle fut conf i rmée en appel . 

Il convient d 'observer q u ' à a u c u n m o m e n t les j u r id i c t ions na t i ona l e s 

n 'on t invoqué u n e doc t r ine r econna i s san t une i m m u n i t é aux médec in s 

p a r r a p p o r t aux conséquences d ' une ac t ion civile à l eur e n c o n t r e ou des 

cons idé ra t ions d ' o rd re public e m p ê c h a n t l ' e x a m e n au fond des 

p r é t e n t i o n s des r e q u é r a n t s . Le cas d ' espèce doit ê t r e d i s t ingué à cet 

é g a r d du r a i s o n n e m e n t suivi p a r les j u r id i c t ions na t i ona l e s d a n s le cad re 

de l 'act ion pour fau te i n t e n t é e p a r les O s m a n con t r e la police. D a n s ce t t e 

affaire, la C o u r a cons ta t é q u e les t r i b u n a u x i n t e r n e s , tou t en 

r econna i s san t que les r e q u é r a n t s sa t i s fa isa ient aux condi t ions de 

p rox imi t é et de prévis ibi l i té , sont pa r t i s du pr inc ipe qu ' i l é ta i t imposs ib le 

de lever l ' i m m u n i t é dont bénéficiai t la police dans le c ad re de p o u r s u i t e s 

civiles c o n c e r n a n t ses ac tes et omiss ions d a n s ses fonctions de r eche rche et 

de répress ion des infract ions (ibidem, p . 3170, § 150). Il convient en o u t r e 

de re lever q u ' e n l 'espèce la C o u r d ' appe l a e s t imé q u e les Powell n ' ava ien t 
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pas é tabl i qu ' i l ex is ta i t un lien de p rox imi t é e n t r e eux et les médec ins 

d é f e n d e u r s , ou q u e les to r t s qu ' i ls ava ien t subis é t a i en t r a i s o n n a b l e m e n t 

prévis ibles d a n s les c i r cons tances de l 'affaire. Pour ce t t e ra ison , le t r ibuna l 

n ' a pas j u g é nécessa i re d ' e x a m i n e r s'il é ta i t équ i t ab l e , j u s t e et r a i sonnab le 

d a n s les c i rcons tances d ' a u t o r i s e r l ' ouver tu re d ' u n e act ion pour faute 

con t r e les médec ins d é f e n d e u r s . 

P o u r les ra isons exposées ci-dessus, la C o u r est a m e n é e à conclure que 

les r e q u é r a n t s ne peuven t pas p r é t e n d r e avoir un gr ief dé fendab le aux fins 

de l 'appl icabi l i té de l 'ar t ic le 6 § 1 de la Conven t ion . 

La C o u r ne s au ra i t a d m e t t r e l ' a r g u m e n t des i n t é r e s sé s selon lequel la 

décision des j u r id i c t ions i n t e r n e s a eu en définit ive p o u r r é su l t a t de 

conférer u n e i m m u n i t é aux médec in s qui t r o m p e n t d é l i b é r é m e n t les 

p a r e n t s d ' un p a t i e n t décédé sur les c i rcons tances de la m o r t de celui-ci. 

C o m m e elle l 'a dit c i -dessus , les médec in s et les a u t o r i t é s san i ta i res 

doivent r é p o n d r e de l eu r s ac tes et omiss ions d a n s le c ad re d ' une act ion 

civile pour faute . Il ne faut pas oubl ier pa r a i l leurs q u e le fait de falsifier 

d é l i b é r é m e n t des p reuves est pass ible de sanc t ions péna le s , c o m m e les 

t en t a t ives d ' e n t r a v e r le cours de la j u s t i ce . Bien q u e les r e q u é r a n t s 

c r i t i quen t l ' e n q u ê t e m e n é e pa r la police sur leurs griefs, la C o u r doit 

t en i r c o m p t e du fait q u e les p reuves qu ' i ls avancen t à l ' appui de leurs 

a l l éga t ions de falsification se fondent e s s e n t i e l l e m e n t sur les souvenirs 

du r évé rend T h o m a s q u a n t au c o n t e n u des d o c u m e n t s CSS/1 et F l . Les 

médec ins ont é n e r g i q u e m e n t réfuté les a l léga t ions à l eur encon t r e , 

a f f i rmant c o n s t a m m e n t q u e les d o c u m e n t s CSS/2 et F2 faisaient pa r t i e 

i n t é g r a n t e des doss iers m é d i c a u x o r ig inaux et q u e la l e t t r e de renvoi en 

d a t e du 12 avril 1991 ne se t rouvai t pas p a r m i les d o c u m e n t s vus p a r les 

r e q u é r a n t s peu ap rès la m o r t de leur fils. 

Eu é g a r d aux cons idé ra t ions ci-dessus, il s 'ensui t q u e c e t t e p a r t i e de la 

r e q u ê t e doit ê t r e re je tée pour défaut man i fes t e de f o n d e m e n t , en 

appl ica t ion de l 'ar t icle 35 §§ 3 et 4 de la Conven t ion . 

5. Les r e q u é r a n t s s o u t i e n n e n t n 'avoir disposé d ' a u c u n r e m è d e effectif 

pour faire valoir leurs griefs sous l 'angle des a r t ic les 2, 8 et 10 de la 

Conven t ion , en violat ion de l 'ar t ic le 13 de la C o n v e n t i o n , ainsi libellé : 

« T o u t e p e r s o n n e d o n t les d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n o n t é t é 

v io lés , a d r o i t à l ' oc t ro i d ' u n r e c o u r s e f fec t i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' e x e r c i c e d e l e u r s 

f o n c t i o n s officiel les. » 

Selon les r e q u é r a n t s , pour q u ' u n recours soit effectif au sens de 

l 'ar t icle 13, le t r i b u n a l ou la j u r id i c t ion doi t d o n n e r au d e m a n d e u r la 

possibil i té d ' expose r la subs t ance de ses moyens au r e g a r d de la 

Conven t ion . D ' a p r è s eux, les voies q u e leur offrait le droi t i n t e r n e ne 

suffisaient pas , seules ou combinées , à l eur g a r a n t i r un recours effectif. 

Ils déc l a r en t q u e le comi t é médica l est un o rgane d isc ip l ina i re i n t e rne à 
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un o rd re profess ionnel , c réé pa r le N H S en vue d ' e x a m i n e r les p la in tes de 

p a t i e n t s c o n c e r n a n t des fautes médica les a l l éguées . L 'aud i t ion devan t le 

comi t é médica l ayant eu lieu avant l ' opéra t ion de falsification, les 

r e q u é r a n t s n 'ont pas eu l 'occasion d a n s ce cad re de p r é s e n t e r leurs 

a l l éga t ions conce rnan t les fautes c o m m i s e s pa r la su i te . En o u t r e , le 

p r é s iden t du comi té médica l a refusé d ' e x a m i n e r les ques t ions du 

p r e m i e r r e q u é r a n t c o n c e r n a n t la falsification a l l éguée , et n ' en a fait 

a u c u n e m e n t i o n d a n s ses conclusions . De plus , les r e q u é r a n t s n 'on t pas 

pu t i r e r un profit effectif de leur r ecours au m i n i s t è r e p o u r le pays de 

Gal les . Ils re lèvent que les d o c u m e n t s sur lesquels ils se fondent en t a n t 

q u e moyens de p reuve ont subi u n e a l t é r a t i o n ma té r i e l l e a lors qu ' i l s 

é t a i en t en possession du m i n i s t è r e pour le pays de Gal les . Ils r appe l l en t 

q u ' e u x - m ê m e s et leur solicitor, ma i s auss i la d i rec t r ice adjointe de la 

FHSA, ont certifié q u e les doss iers m é d i c a u x de leur fils ava ien t é té 

modifiés p e n d a n t la pér iode e n t r e les aud iences . Ils sou l ignen t q u e , 

m ê m e à la l umiè r e de ces p reuves év iden tes de falsification, le p r é s iden t 

a refusé de m e n e r une e n q u ê t e . Selon eux , le m i n i s t è r e pour le pays de 

Gal les a fait un faux t é m o i g n a g e q u a n t au sort des doss iers m é d i c a u x en 

r éponse à une ques t ion p a r l e m e n t a i r e . En o u t r e , l ' ac t ion civile ne leur a 

pas d o n n é la possibi l i té de p r é s e n t e r a u fond leurs a l l éga t ions re la t ives 

aux fautes c o m m i s e s ap rès le décès p a r les m é d e c i n s . Q u a n t à l ' enquê te 

de police, elle s 'est poursuivie p e n d a n t plus de deux ans , p e n d a n t lesquels 

la police n ' a i n t e r r o g é a u c u n des médec in s conce rnés . Il s emble q u e les 

policiers de Dyfed-Powys n ' a i en t ouver t a u c u n e e n q u ê t e sur les 

a l l éga t ions de falsification des doss iers m é d i c a u x p r é s e n t é e s p a r les 

r e q u é r a n t s , et qu ' i l s ne se soient c o n c e n t r é s q u e sur la possibil i té d 'ouvr i r 

des p o u r s u i t e s p o u r fau te médica le avé rée . 

Les r e q u é r a n t s a l l èguen t que le seul r ecour s p o t e n t i e l l e m e n t effectif 

don t ils d i sposa ien t é ta i t l 'act ion p o u r fau te en vue d ' ob ten i r une décision 

sur leurs droi t s de c a r a c t è r e civil. La C o u r d ' appe l ayan t décidé que 

l 'act ion devai t ê t r e rayée du rôle sans e x a m e n au fond, ils n 'on t pas eu 

accès à u n t r ibuna l c o m p é t e n t pour s t a t u e r sur leur p r é t e n t i o n de 

c a r a c t è r e civil à l ' encon t re des m é d e c i n s . Dès lors , ils on t é té e m p ê c h é s 

d ' accéde r au seul r ecours effectif don t ils a u r a i e n t pu disposer . 

La C o u r rappe l le qu 'e l l e a c o n s t a t é q u e les r e q u é r a n t s , en r ég lan t à 

l ' amiab le l 'ac t ion pour faute qu ' i l s ava ien t e n g a g é e con t r e l ' au tor i t é 

s an i t a i r e et les m é d e c i n s d é f e n d e u r s , se sont f e rmé la possibi l i té de 

bénéficier d ' une a u d i e n c e con t r ad i c to i r e sur les c i rcons tances de la m o r t 

de leur fils. Elle n 'es t pas conva incue p a r l ' a r g u m e n t des in té ressés selon 

l eque l c e t t e ac t ion , s'ils l 'avaient m e n é e à son t e r m e , ne leur a u r a i t pas 

p e r m i s de faire la l u m i è r e sur les exac t ions a l l éguées des médec ins ap rès 

le décès . La C o u r a déjà déc la ré qu 'e l l e ne saura i t spécule r sur l ' issue de la 

p r o c é d u r e devan t le m i n i s t è r e p o u r le pays de Gal les d a n s le cas où les 

r e q u é r a n t s a u r a i e n t m a i n t e n u leur recours . Elle doit é g a l e m e n t t en i r 
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c o m p t e du fait q u ' u n e e n q u ê t e péna l e a é té ouve r t e sur les griefs selon 

lesquels les médec in s qui s ' é ta ien t occupés du fils des r e q u é r a n t s é t a ien t 

pass ibles de sanc t ions péna les . Eu é g a r d aux é l é m e n t s sur lesquels se 

fondent les in t é res sés pour co r robore r leurs a l l éga t ions , la C o u r ne 

saura i t conclure q u e la décis ion de ne pas p o r t e r de c h a r g e con t r e les 

médec in s é ta i t a r b i t r a i r e ou d é n o t a i t u n e e n q u ê t e insuff isante . 

P o u r la C o u r , le gr ief des r e q u é r a n t s consis te pour l 'essent ie l à aff i rmer 

qu ' i l s n 'on t pas pu poursu iv re les médec in s d a n s le c ad re d ' u n e act ion 

civile d i s t inc te en r é p a r a t i o n des d o m m a g e s r é s u l t a n t des fautes 

p r é t e n d u m e n t c o m m i s e s p a r ceux-ci ap r è s le décès en ce qu i conce rne les 

dossiers méd icaux de leur fils. Toutefo is , la C o u r a déjà é tab l i q u e les 

r e q u é r a n t s ne pouva ien t p r é t e n d r e , de m a n i è r e dé fendab le , invoquer un 

tel droi t en dro i t i n t e r n e . D a n s ces c i rcons tances , on ne sau ra i t non plus 

cons idé re r qu ' i l s ont un gr ief dé fendab le aux fins de l 'ar t icle 13 de la 

Conven t ion . 

Il s 'ensui t que ce gr ief doit ê t r e re je té pour défau t man i fes t e de 

f o n d e m e n t , en appl ica t ion de l 'ar t icle 35 §§ 3 et 4 de la Conven t ion . 

P a r ces mot i fs , la C o u r , à la major i t é , 

Déclare la r e q u ê t e i r recevable . 
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Non-comparution d'un témoin se trouvant à l'étranger 
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Interrogation des témoins - Non-comparution d'un témoin se trouvant à l'étranger - Limites au 

droit de voir convoquer un témoin - Impossibilité de faire comparaître un témoin 

* 
* * 

Le requérant fut à la tête de l'organisme chargé de la gestion du système de 
sécurité sociale andorran de 1968 à 1993. A partir du milieu des années 80, le 
requérant engagea une politique d'investissements d'une partie des fonds de la 
caisse de retraite par le biais de participations dans des sociétés ou d'achat de 
valeurs de rente variable. Le requérant, sans l'assentiment du conseil 
d'administration de la Caisse andorrane de sécurité sociale, utilisa d'importants 
fonds, par l 'intermédiaire d'une société espagnole, pour des opérations 
d'investissement en Espagne. Il le fit avec la complicité d'un ressortissant 
espagnol, J.M.R. Les pertes pour le fonds de retraite s'avérèrent considérables. 
Par un jugement rendu à l'issue d'une procédure contradictoire et après la tenue 
d'une audience publique, le Tribunal des Corts d'Andorre reconnut le requérant 
coupable des délits d'appropriation de fonds publics et de faux en écriture 
publique. Ce dernier fut condamné à neuf ans d'emprisonnement et au paiement 
d'une lourde amende. Au début de l'audience, le requérant se plaignit de la non-
comparution de J.M.R. Il lui fut répondu que celui-ci avait produit une attestation 
médicale l'excusant et que l'ordre de détention à son encontre n'était pas 
applicable, compte tenu du fait qu'il était de nationalité espagnole et se trouvait 
en Espagne; toutes démarches des tribunaux andorrans pour obtenir son 
extradition auraient été vaines. La juridiction rendit sa décision en se fondant sur 
un ensemble de preuves, notamment sur les dépositions du requérant, sur de 
nombreux témoignages, des expertises comptables et des preuves documentaires. 
L'appel interjeté par le requérant fut rejeté par le Tribunal supérieur de justice à 
l'issue d'un débat contradictoire. Le requérant présenta un recours á'empara contre 
l'arrêt du Tribunal supérieur de justice auprès du Tribunal constitutionnel qui le 
rejeta. Devant la Cour, il se plaignit de ne pas avoir pu interroger ou faire 
interroger J.M.R. 

Article 6 § 3 d) : l'accusé ne dispose pas d'un droit illimité à obtenir la convocation 
de témoins en justice; il incombe au juge national de décider de l'opportunité de 
citer un témoin. En l'espèce, les juridictions andorranes ne pouvaient être tenues 
pour responsables de la non-comparution de J.M.R., comparution dont elles 
avaient reconnu qu'elle ne pouvait avoir lieu car la personne se trouvait en 

1. R é d i g é p a r le g re f f e , il ne lie p a s la C o u r . 
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Espagne et qu'elle avait produit un certificat médical l'excusant. Par ailleurs, à 
aucun moment durant l'instruction, le requérant n'a demandé à ce que J.M.R. 
soit interrogé, ni à être confronté à lui. En outre le requérant n'a pas démontré 
en quoi son témoignage aurait été déterminant. Si l'absence de J.M.R. a pu 
affecter l'exercice de l'un des moyens de preuve du requérant, cela ne l'a pas 
privé d'exercer ses droits de défense : défaut manifeste de fondement. 

Jurisprudence citée par la Cour 

Ekbatani c. Suède, requête n" 10563/83, décision de la Commission du 5 juillet 
1985, Décisions et rapports 44 
Bricmont c. Belgique, arrêt du 7 juillet 1989, série A n" 158 
Asch c. Autriche, arrêt du 26 avril 1991, série A n" 203 



DÉCISION UBACH M O R T E S c. ANDORRE 473 

(...) 

E N F A I T 

Le r e q u é r a n t [M. An ton i U b a c h M o r t e s ] est un ressor t i s san t a n d o r r a n , 

né en 1942. Au m o m e n t de l ' i n t roduc t ion de sa r e q u ê t e , il é ta i t incarcéré à 

la ma i son d ' a r r ê t d 'Andorre- la-Vie i l le . Il est r e p r é s e n t é devan t la C o u r par 

M f M. T u b i a n a , avocat au b a r r e a u de Par i s . 

A. Les circonstances de l'espèce 

Les faits de la cause , tels qu ' i l s ont é t é exposés p a r le r e q u é r a n t , 

p e u v e n t se r é s u m e r c o m m e suit . 

Le r e q u é r a n t exe rça les fonctions d e d i r e c t e u r de la Ca i sse a n d o r r a n e 

de sécur i t é sociale (CASS) depu i s sa c r éa t i on en avril 1968 j u s q u ' au 10 ju in 

1993, à l ' except ion de la pé r iode compr i se e n t r e j a n v i e r 1982 et 1984. La 

CASS est un o r g a n i s m e pa rapub l i c c h a r g é de la ges t ion a d m i n i s t r a t i v e , 

Financière et t e c h n i q u e du r é g i m e a n d o r r a n de sécur i t é sociale. Fin 1986, 

la CASS avai t a c c u m u l é 17 mi l l ia rds de pe se t a s (ESP) de réserves 

viei l lesse. Le conseil d ' a d m i n i s t r a t i o n , lors de sa r é u n i o n du 10 j u i n 1986, 

j u g e a convenable de diversifier l 'u t i l i sa t ion de ces fonds de rése rve en 

d e s t i n a n t un m a x i m u m de 20 % à des i nves t i s semen t s à r e n d e m e n t 

var iab le . 

En sa qua l i t é de d i r e c t e u r de la CASS, le r e q u é r a n t e n g a g e a une 

pol i t ique d ' i nves t i s semen t s d ' u n e p a r t i e des fonds de la caisse de r e t r a i t e 

pa r le biais de pa r t i c ipa t ions d a n s des sociétés ou d ' acha t de va leu r s de 

r e n t e va r i ab le . D a n s le cad re de ces o p é r a t i o n s , le r e q u é r a n t fit la 

conna i s sance d ' un r e s so r t i s san t espagnol , J .M.R. , r e p r é s e n t a n t et 

a c t i o n n a i r e d ' u n e société e spagno le d é n o m m é e Coll ins S.A., ayan t son 

siège à M a d r i d . En 1988, le r e q u é r a n t et J .M.R . déc idè ren t q u e les 

i nves t i s semen t s de la CASS en E s p a g n e se r éa l i s e r a i en t au t r a v e r s de 

Col l ins . Afin de conc ré t i se r sa pa r t i c i pa t i on d a n s Col l ins , le r e q u é r a n t 

ut i l isa c o m m e i n t e r m é d i a i r e la société a n d o r r a n e IBERINSA, dont 

il é ta i t un des ac t ionna i r e s . Le 6 d é c e m b r e 1989, le conseil 

d ' a d m i n i s t r a t i o n d ' IBERINSA déc ida de pa r t i c ipe r au capi ta l social de 

Coll ins et dés igna le r e q u é r a n t c o m m e son r e p r é s e n t a n t a u p r è s de ce t t e 

société . 

A p a r t i r de ce m o m e n t , et d ' ap rè s les j u g e m e n t s r e n d u s pa r les 

ju r id i c t ions a n d o r r a n e s , le r e q u é r a n t cana l i sa , avec la compl ic i té d e 

J .M.R. , et pa r l ' i n t e r m é d i a i r e de Col l ins , d ' i m p o r t a n t s fonds de la caisse 

de r e t r a i t e d a n s des opé ra t i ons d ' i nves t i s semen t en E s p a g n e et ce , à d e 

n o m b r e u s e s repr i ses , s ans le c o n s e n t e m e n t ni l ' approba t ion du conseil 

d ' a d m i n i s t r a t i o n de la CASS. P r o c é d a n t n o t a m m e n t à des o p é r a t i o n s de 

décap i t a l i sa t ion de diverses sociétés en faveur de Col l ins , les a g i s s e m e n t s 
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du r e q u é r a n t et de J .M.R . se so ldèren t p o u r la CASS pa r des p e r t e s 

a t t e i g n a n t plus de 4 000 mill ions ESP. 

Le 16 j u i n 1993, le baille ( juge) episcopal reçut une p la in te du p rés iden t 

du conseil d ' a d m i n i s t r a t i o n de la CASS, d a n s l aque l le il l ' informai t q u e le 

r e q u é r a n t avait reçu des m e n a c e s de la pa r t de J .M.R . et exposai t la 

s i tua t ion c o n c e r n a n t l ' a d m i n i s t r a t i o n des fonds de réserve de vieillesse 

de la CASS. C e t t e p la in te d o n n a lieu à l ' ouve r tu r e d ' une e n q u ê t e 

p ré l imina i r e qui , c e p e n d a n t , fut c lassée q u e l q u e s j o u r s ap rè s . 

Le 15 ju i l le t 1993, le Consei l géné ra l , o r g a n e législat i f de la P r i n c i p a u t é 

d ' A n d o r r e à qui le r e q u é r a n t devai t p r é s e n t e r p é r i o d i q u e m e n t des r a p p o r t s 

de ges t ion de la CASS en sa qua l i t é de d i r e c t e u r de ce t t e ins t i tu t ion , déposa 

u n e p la in te péna le s imple , suivie q u e l q u e s mois plus t a r d d ' u n e nouvelle 

p la in te péna l e avec cons t i tu t ion de pa r t i e civile à l ' encon t re du r e q u é r a n t 

a u p r è s du batlle f rançais . C e t t e p la in te d o n n a lieu à l ' ouve r tu re d ' une 

ins t ruc t ion péna le objet de la p r é s e n t e r e q u ê t e . C o n t e s t a n t la l ég i t ima t ion 

du Conse i l g é n é r a l p o u r ê t r e p a r t i e à une p r o c é d u r e péna l e , le r e q u é r a n t 

p r é s e n t a u n r ecour s a u p r è s du j u g e d ' i n s t ruc t ion , qu i le re je ta . Sur appel , 

le T r i b u n a l des Corts, pa r u n e décis ion du 7 m a r s 1996, inf i rma la décis ion 

a t t a q u é e et r e j e t a la p la in te avec cons t i t u t i on de p a r t i e civile du Consei l 

géné ra l . R e s t è r e n t donc le m i n i s t è r e public en t a n t q u e t i tu l a i r e de l 'ac t ion 

pub l ique et la CASS c o m m e p a r t i e accusa t r i ce . 

Le r e q u é r a n t fut m a i n t e n u en d é t e n t i o n provisoire du 24 ju i l le t 1993 au 

4 aoû t 1993, puis du 15 août 1993 au 3 d é c e m b r e 1993, et enfin du 29 ju i l le t 

1996 j u s q u ' à sa c o n d a m n a t i o n le 25 n o v e m b r e 1996. Pa r a i l leurs , le 

23 n o v e m b r e 1993, le j u g e d ' i n s t ruc t ion dél ivra un m a n d a t d ' a r r ê t à 

l ' encon t re de J .M.R. 

Au t e r m e de l ' ins t ruc t ion , le m i n i s t è r e publ ic , d a n s ses réqu is i t ions 

provisoires , qual i f ia les faits de cons t i tu t i f s des dél i t s d ' a p p r o p r i a t i o n de 

biens ou de fonds publ ics , d ' a t t e i n t e con t r e l ' économie et de faux en 

éc r i t u re s c o m m e r c i a l e et pub l ique . 

Au d é b u t de l ' audience pub l ique devan t le T r i b u n a l des Corts, le 

r e q u é r a n t se p la igni t de la t e n u e du procès en l 'absence de J .M.R. et 

d e m a n d a la suspens ion du procès . Le t r i buna l r épond i t q u e J .M.R. 

connaissa i t p a r f a i t e m e n t la d a t e d ' o u v e r t u r e du procès , son avocat ayan t 

r e c o n n u en d é b u t d ' aud i ence avoir eu u n e n t r e t i e n t é l é p h o n i q u e avec 

celui-ci et ayan t en o u t r e p rodu i t u n e a t t e s t a t i o n méd ica le dél ivrée à u n e 

d a t e t rès p roche du j u g e m e n t cer t i f iant qu ' i l é ta i t souffrant , ce qu i 

l ' empêcha i t de se p r é s e n t e r d e v a n t le t r i buna l . Il a jou ta q u e l 'ordre de 

d é t e n t i o n à l ' encon t re de J .M.R . é ta i t impossible à a p p l i q u e r c o m p t e t e n u 

du fait q u e l 'accusé é ta i t de na t i ona l i t é e spagnole et se t rouvai t en E s p a g n e , 

r e n d a n t ainsi inut i le t ou t e d é m a r c h e des t r i b u n a u x a n d o r r a n s en vue de son 

ex t r ad i t i on . Le t r i b u n a l déc ida en conséquence de poursu iv re le procès afin, 

n o t a m m e n t , de g a r a n t i r au r e q u é r a n t son droi t à ce q u e sa cause soit 

e x a m i n é e d a n s un dé la i r a i sonnab le c o n f o r m é m e n t à l 'ar t icle 6 § 1 de la 
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Conven t ion . Il no ta , pa r a i l leurs , q u ' à a u c u n m o m e n t d u r a n t l ' i ns t ruc t ion 

le r e q u é r a n t n 'avai t d e m a n d é q u e J . M . R . fût i n t e r r o g é ou confronté à lui. 

Pa r un j u g e m e n t contradic toi re du 25 novembre 1996, r endu après la t enue 

d 'une audience publ ique , le T r ibuna l des Corts reconnut coupable le r e q u é r a n t 

des délits d 'appropr ia t ion de fonds publics et de faux en écr i ture publ ique, le 

c o n d a m n a n t à une peine de neuf ans d ' e m p r i s o n n e m e n t et au pa i emen t de 

4 4 1 4 784041 ESP à la CASS au t i t re des préjudices subis. Il l ' acqui t ta en 

revanche du chef de déli ts d ' a t t e in te contre l 'économie. Pour fonder la 

condamna t ion , le t r ibunal se basa sur tout un ensemble d ' é l éments de preuve 

l ib rement d é b a t t u s à l 'audience publ ique , n o t a m m e n t sur les déposi t ions du 

r e q u é r a n t , sur de nombreux témoignages et exper t ises comptables , ainsi que 

sur des preuves documenta i r e s . 

C o n t r e ce j u g e m e n t le r e q u é r a n t in te r j e t a appe l a u p r è s du T r i b u n a l 

s u p é r i e u r de ju s t i ce en se p l a i g n a n t de la violat ion de ses droi t s 

f o n d a m e n t a u x . Par un a r r ê t r e n d u à la su i te d ' un d é b a t con t rad ic to i re le 

7 m a i 1997, le T r i b u n a l s u p é r i e u r r e j e t a l ' appel . 

C o n t r e cet a r r ê t , le r e q u é r a n t p r ia le m i n i s t è r e public d ' i n t r o d u i r e u n 

recours d'empara devan t le T r i b u n a l cons t i t u t i onne l , r ecours fondé sur la 

viola t ion du droi t à un procès équ i t ab le g a r a n t i p a r l 'ar t ic le 10 de la 

C o n s t i t u t i o n . Le 26 m a i 1997, le m i n i s t è r e public déc ida d ' i n t rodu i r e le 

r ecours d'empara tou t en ne p a r t a g e a n t pas les a l léga t ions du r e q u é r a n t . 

P a r u n e décision du 10 ju i l le t 1997, le T r i b u n a l cons t i t u t ionne l déc la ra 

le r ecour s d'empara i r recevable . Sur r ecours de sûplica du m i n i s t è r e publ ic , 

le T r i b u n a l cons t i t u t i onne l , p a r une décision du 17 s e p t e m b r e 1997, re je ta 

le r ecour s en e s t i m a n t qu ' i l ne rempl i s sa i t pas les condi t ions p révues à 

l 'ar t icle 102 c) de la C o n s t i t u t i o n . 

A la sui te de l ' ent rée en v igueur de la Loi qualifiée du 22 avril 1999 

modifiant la loi qualifiée du T r ibuna l const i tu t ionnel , et en appl icat ion de la 

disposition t rans i to i re t ro is ième, le r e q u é r a n t p ré sen ta , le 3 j u in 1999, un 

recours d'empara d i r ec t emen t auprès du T r ibuna l const i tu t ionnel cont re 

l ' a r rê t du Tr ibuna l supér ieur de justice du 7 mai 1997, se p la ignant de la 

violation de ses droi ts f ondamen taux garan t i s par l 'article 10 de la 

Cons t i tu t ion . Dans son recours , le r equé ran t a l légua les violations suivantes : 

1. Viola t ion du droi t à un j u g e i m p a r t i a l p r é d é t e r m i n é d a n s la m e s u r e 

où l ' ins t ruc t ion de l 'affaire a é té confiée au batlle f rançais et non a u batlle 

épiscopal qu i avait connu de la p r e m i è r e p la in te déposée pa r le p rés iden t 

du conseil d ' a d m i n i s t r a t i o n de la CASS au sujet des m e n a c e s reçues par le 

r e q u é r a n t . 

2. Viola t ion du droi t à un p rocès équ i t ab l e en ra ison de la décis ion du 

t r ibuna l de poursu iv re le procès à l ' endroi t des seuls accusés p r é s e n t s et en 

l ' absence du coaccusé J .M.R. , qu ' i l n ' a pas pu i n t e r r o g e r ni conf ronter . 

3. Refus des j u r id i c t ions du fond d ' a n n u l e r tous les ac tes d ' i n s t ruc t ion 

réa l i sés d u r a n t la pér iode où le Conse i l g é n é r a l é ta i t p a r t i e à la p r o c é d u r e 

en t a n t q u e pa r t i e accusa t r i ce . 
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4. Viola t ion du pr incipe de la p r é s o m p t i o n d ' innocence en ra ison de 

l ' appréc ia t ion des é l é m e n t s de preuve faite p a r les j u r id i c t i ons du fond. 

5. Vio la t ion du pr inc ipe d e la légal i té péna l e au mot i f q u e les faits 

r e p r o c h é s au r e q u é r a n t n ' é t a i e n t pas cons t i tu t i f s du délit d ' a p p r o p r i a t i o n 

de fonds publics con tenu à l 'ar t icle 106 du code péna l . 

Pa r un a r r ê t du 5 n o v e m b r e 1999, le T r i b u n a l cons t i t u t i onne l re je ta le 

r ecours A'empara. S 'agissant du gr ief t i ré de l ' a t t e in t e au droi t à un j u g e 

impa r t i a l et p r é d é t e r m i n é , la h a u t e ju r id i c t ion , ap r è s avoir observé que le 

r e q u é r a n t n 'ava i t j a m a i s p r é t e n d u que le j u g e d ' i n s t ruc t ion avait m a n q u é à 

son devoir d ' i m p a r t i a l i t é objective ou subject ive, e x a m i n a les disposi t ions 

du code de p r o c é d u r e péna le rég i s san t les conflits de c o m p é t e n c e e n t r e 

ju r id i c t ions et conclut q u ' a u c u n e violat ion du droi t invoqué ne s 'é ta i t 

p rodu i t e d a n s la m e s u r e où le batlle f rançais é ta i t i n t e r v e n u ap rè s la 

c lô ture de l ' in format ion p r é l i m i n a i r e ouve r t e p a r le batlle épiscopal . P o u r 

ce qui est du gr ief fondé sur la décision du T r i b u n a l des Corts de poursu iv re 

le procès n o n o b s t a n t l ' absence du coaccusé J .M.R. , le T r i b u n a l 

cons t i t u t ionne l c o n s t a t a q u e le j u g e du fond avait d û m e n t jus t i f ié sa 

décis ion pa r l ' impossibi l i té d a n s laque l le se t rouvai t J .M.R. de c o m p a r a î t r e 

au procès p o u r des ra isons de s a n t é , et p a r la convict ion que ce d e r n i e r 

n 'avai t a u c u n e in t en t ion de co l laborer avec la j u s t i ce . Le T r i b u n a l e s t i m a 

q u e si l ' absence de J .M.R. avai t affecté l 'exercice d ' un moyen de p reuve don t 

a u r a i t pu d isposer le r e q u é r a n t , cela ne l 'avait pas e m p ê c h é d ' exe rce r ses 

d ro i t s de la défense ni, en c o n s é q u e n c e , n 'avai t po r t é a t t e i n t e aux dro i t s 

cons t i t u t ionne l s invoqués . Pour ce qu i é ta i t de la pa r t i c ipa t ion du Conse i l 

g é n é r a l à la p r o c é d u r e j u s q u ' à la décis ion du T r i b u n a l des Corts du 7 m a r s 

1996 l ' exc luant , le T r i b u n a l cons t i t u t ionne l observa q u e , c o m m e l 'avait 

soul igné le T r i b u n a l s u p é r i e u r de j u s t i c e , r i en n ' i nd iqua i t que la p ré sence 

d u Conse i l géné ra l ait e m p ê c h é l ' exécu t ion d ' une q u e l c o n q u e m e s u r e 

d ' i n s t ruc t ion d e m a n d é e p a r le r e q u é r a n t . Q u a n t au gr ief t i ré de sa mise 

à l ' écar t s y s t é m a t i q u e p e n d a n t t ou t e l ' ins t ruc t ion , le T r i b u n a l 

cons t i t u t ionne l re leva n o t a m m e n t q u e le j u g e m e n t de c o n d a m n a t i o n avai t 

t e n u c o m p t e d ' une g r a n d e va r i é t é de p reuves , q u e le r e q u é r a n t avait eu la 

possibil i té de p r e n d r e conna i s sance des m e s u r e s d ' e n q u ê t e et que t ou t e s les 

p reuves qu ' i l avai t d e m a n d é à p rodu i r e ava ien t é té admise s . 

(...) 

G R I E F S 

(•••) 

En o u t r e , i nvoquan t l 'ar t icle 6 § 3 b) et d) de la Conven t ion , il se p la in t 

qu ' i l n ' a pu i n t e r r o g e r ou faire i n t e r r o g e r le pr inc ipa l t é m o i n de l 'affaire 

qu i é ta i t é g a l e m e n t son coaccusé , J .M.R. 
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E N D R O I T 

(...) 
D a n s la m e s u r e où le r e q u é r a n t se p la in t de n 'avoi r pu i n t e r r o g e r ou 

faire i n t e r r o g e r J .M.R. , son coaccusé , qui é ta i t é g a l e m e n t le pr incipal 

t émo in de l 'affaire, la C o u r rappe l le q u e l 'ar t icle 6 § 3 d) ne reconna î t 

pas à l 'accusé un dro i t i l l imité d ' ob ten i r la convocat ion de t émo ins en 

ju s t i ce . Il incombe au j u g e na t iona l de déc ider de l ' oppor tun i t é de ci ter 

un t é m o i n (affaire E k b a t a n i c. Suède , r e q u ê t e n" 10563/83, décis ion de la 

C o m m i s s i o n du 5 ju i l le t 1985, Décis ions et r a p p o r t s 44, p . 113; a r r ê t 

Br i cmon t c. Belg ique du 7 ju i l l e t 1989, sér ie A n" 158, p . 3 1 , § 89). En 

l 'occur rence , la C o u r c o n s t a t e q u e l'on ne sau ra i t r e n d r e les ju r id ic t ions 

a n d o r r a n e s responsab les de la n o n - c o m p a r u t i o n de J .M.R. , c o m p a r u t i o n 

don t elles ont r e c o n n u qu 'e l l e ne pouvai t avoir lieu eu é g a r d au fait que 

ce t t e p e r s o n n e se t rouva i t en Espagne et q u e , en o u t r e , elle ne pouvai t 

c o m p a r a î t r e pour ra i sons de s a n t é . Pa r a i l leurs , elle no te q u e , selon le 

j u g e m e n t du T r i b u n a l des Corts, à a u c u n m o m e n t d u r a n t l ' ins t ruc t ion le 

r e q u é r a n t ne d e m a n d a à ce q u e J .M.R. fût i n t e r rogé , ni à ê t r e confronté à 

lui. Au d e m e u r a n t , le r e q u é r a n t n ' a pas d é m o n t r é en quoi le t é m o i g n a g e 

de J .M.R . a u r a i t pu ê t r e d é t e r m i n a n t pour l ' i nnocen te r des faits qui lui 

é t a i en t r ep rochés . C o m m e le soul igne le T r i b u n a l cons t i t u t ionne l , si 

l ' absence de J .M.R. a pu affecter l 'exercice de l 'un des moyens de p reuve 

don t a u r a i t pu d i sposer le r e q u é r a n t , cela ne l'a pas privé d ' exe rce r ses 

dro i t s de la défense . Q u i plus est , à l ' impossible , nu l n ' e s t t e n u ; or il est 

évident q u e le r e q u é r a n t , en ins i s tan t sur le t é m o i g n a g e , posai t une 

exigence qu ' i l é ta i t m a t é r i e l l e m e n t impossible de sa t i s fa i re . La C o u r 

e s t ime donc q u e l ' impossibi l i té d ' i n t e r r o g e r J .M.R. n ' a pas , d a n s les 

c i rcons tances de la cause , p o r t é a t t e i n t e aux dro i t s de la défense , ni privé 

le r e q u é r a n t d ' un procès é q u i t a b l e ( a r r ê t Asch c. A u t r i c h e du 26 avril 

1991, sér ie A n" 203, p. 11, §§ 30-31). Il s 'ensui t que ce t t e p a r t i e de la 

r e q u ê t e doit ê t r e re je tée c o m m e é t an t m a n i f e s t e m e n t m a l fondée au 

sens de l 'ar t icle 35 § 3 de la Conven t ion . 

(...) 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Non-appearance of a witness who was abroad 

Article 6 § 3 (d) 

Cross-examination of witnesses - Non-appearance of witness who was abroad - Limits on right 
to have witness summoned - Impossibility of securing appearance of witness 

* 
* * 

The applicant was the director of the organisation in charge of managing the 
Andorran Social Security Fund from 1968 to 1993. From the mid-1980s the 
applicant followed a policy of investing part of the retirement pension fund by-
buying company stock or variable-rate securities. Without the consent of the 
Social Security Fund's governing body, the applicant used substantial funds, 
through a Spanish company, for investment operations in Spain. He did so aided 
and abetted by a Spanish national, J.M.R. Those operations resulted in substantial 
losses for the retirement fund. In a judgment delivered at the end of adversarial 
proceedings and after a public hearing, the Andorran Tribunal de Corts convicted 
the applicant of misappropriating public funds and forging official documents. He 
was sentenced to nine years' imprisonment and a heavy fine. At the beginning of 
the hearing, the applicant complained that the trial was being held in the absence 
of J.M.R. The court replied that J.M.R. had produced a medical certificate 
justifying his absence and that as J.M.R. was a Spanish national in Spain, the 
warrant for his arrest could not be enforced and any move by the Andorran courts 
to secure his extradition would be doomed to failure. The court based its decision 
on evidence freely discussed at a public hearing, particularly the applicant's 
written statements, the testimony of numerous witnesses, auditors' reports and 
documentary evidence. An appeal by the applicant was dismissed by the 
Andorran High Court after adversarial proceedings. The applicant lodged an 
empara appeal with the Constitutional Court against the High Court 's judgment. 
His appeal was dismissed. He complained to this Court that he had been unable to 
cross-examine J.M.R. or have him cross-examined. 

Held 

Article 6 § 3 (d): The accused did not have an unlimited right to secure the 
appearance of witnesses in court. It was for the domestic courts to decide whether 
it was appropriate to call a witness. In the instant case, the Andorran courts could 
not be held responsible forJ.M.R.'s failure to appear, since they had concluded that 
this was not possible because J.M.R. was in Spain and had produced a medical 
certificate justifying his absence. Moreover, at no time during the investigation 
had the applicant requested to cross-examine J.M.R. or to be confronted with 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b ind t h e C o u r t . 
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him. Furthermore, the applicant had not shown howJ.M.R.'s evidence would have 
been decisive. While J.M.R.'s absence might have affected some of the evidence the 
applicant wished to adduce, that had not prevented him from exercising bis 
defence rights: manifestly ill-founded. 

Case-law cited by the Court 

Ekbatani v. Sweden, application no. 10563/83, Commission decision of 5July 1985, 
Decisions and Reports 44 
Bricmont v. Belgium, judgment of 7 July 1989, Series A no. 158 
Asch v. Austria, judgment of 26 April 1991, Series A no. 203 
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T H E F A C T S 

T h e app l ican t [Mr An ton i U b a c h Mor t e s ] is an A n d o r r a n na t i ona l , born 
in 1942. W h e n he lodged his appl ica t ion , he was in A n d o r r a la Vella 
Pr i son . H e was r e p r e s e n t e d before t he C o u r t by M r M. T u b i a n a , of the 
Pa r i s Bar . 

A. The circumstances of the case 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

T h e app l i can t was t he d i r ec to r of t he A n d o r r a n Social Secur i ty Fund 
(CASS) from its incep t ion in Apri l 1968 unt i l 10 J u n e 1993, a p a r t from 
the per iod b e t w e e n J a n u a r y 1982 a n d 1984. T h e CASS is a quas i -publ ic 
o rgan i sa t ion responsib le for t he a d m i n i s t r a t i v e , f inancial and technica l 
m a n a g e m e n t of the A n d o r r a n social secur i ty sys tem. At t he end of 1986 
the CASS had a c c u m u l a t e d old-age pens ion fund reserves of s even teen 
t h o u s a n d mill ion pe se t a s (ESP) . T h e govern ing body dec ided , at its 
m e e t i n g on 10 J u n e 1986, to diversify the use of those reserves by 
e a r m a r k i n g a m a x i m u m of 20% for va r i ab l e - r a t e i n v e s t m e n t s . 

In his capaci ty as d i rec to r of t he CASS, the app l ican t followed a policy 
of inves t ing pa r t of the r e t i r e m e n t pens ion fund by buying c o m p a n y stock 
or va r i ab l e - r a t e secur i t i es . In t he course of those o p e r a t i o n s , t he appl ican t 
b e c a m e a c q u a i n t e d wi th a Span i sh na t iona l , J .M.R. , r e p r e s e n t a t i v e and 
s h a r e h o l d e r of a Spanish c o m p a n y cal led Coll ins S.A., whose head office 
was in Madr id . In 1988 the app l i can t a n d J . M . R . dec ided t h a t t h e CASS's 
i n v e s t m e n t s in Spain would be effected t h r o u g h Col l ins . In o rde r to take 
u p the s h a r e h o l d i n g in Coll ins , t h e app l ican t used as i n t e r m e d i a r y the 
A n d o r r a n company , IBERINSA, of which he was a s h a r e h o l d e r . O n 
6 D e c e m b e r 1989 the Board of D i rec to r s of IBERINSA decided to 
subscr ibe to sha r e s in Coll ins and appo in t ed the app l ican t to r e p r e s e n t it 
in its dea l ings wi th t he company . 

F r o m t h e n on, accord ing to t he j u d g m e n t s de l ivered by the A n d o r r a n 
cour t s , the app l ican t , a ided and a b e t t e d b y J . M . R . , b e g a n channe l l i ng 
s u b s t a n t i a l pens ion funds in to i n v e s t m e n t ope ra t i ons in Spain - on m a n y 
occasions wi thou t t he consen t or approva l of the CASS's govern ing body. 
T h e CASS incu r r ed losses to ta l l ing m o r e t h a n ESP 4,000,000,000 as a 
resu l t of, inter alia, the dep le t ion by the app l ican t a n d J . M . R . of t he asse ts 
of var ious c o m p a n i e s for t he benef i t of Coll ins . 

O n 1 6 J u n e 1993 the episcopal batlle ( judge) received a c o m p l a i n t from 
the c h a i r m a n of the govern ing body of the CASS in fo rming h im t h a t the 
app l ican t had received t h r e a t s from J .M.R. and s e t t i ng out t he s i tua t ion 
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r e g a r d i n g the a d m i n i s t r a t i o n of the CASS's pens ion fund reserves . A 
p r e l i m i n a r y inves t iga t ion was opened following the compla in t , bu t was 
d i scon t inued a few days la te r . 

O n 15 J u l y 1993 the G e n e r a l Counci l , the legislat ive body of the 
Pr inc ipa l i ty of A n d o r r a to which the app l ican t r egu la r ly had to r epo r t on 
the m a n a g e m e n t of the CASS in his capac i ty as d i r ec to r thereof, lodged a 
c r imina l compla in t aga ins t t he app l ican t wi th t he F r e n c h batik, followed 
several m o n t h s l a t e r by a fu r the r c r imina l compla in t and appl ica t ion to 
jo in the p roceed ings as a civil pa r ty . T h a t compla in t gave rise to a c r imina l 
inves t iga t ion , which is the subject of this appl ica t ion . T h e app l ican t lodged 
an app l ica t ion wi th t he inves t iga t ing j u d g e in which he con t e s t ed t he 
G e n e r a l Counc i l ' s locus standi to jo in t he c r imina l p roceed ings . H i s 
appl ica t ion was d i smissed . T h e app l ican t a p p e a l e d to the Tribunal de Corts, 
which set as ide the decision on 7 M a r c h 1996 and d ismissed the G e n e r a l 
Counci l ' s compla in t and app l ica t ion to jo in t he p roceed ings as a civil 
pa r ty . T h e r e t hus r e m a i n e d the publ ic p rosecu to r as ins t iga to r of t he 
c r imina l p roceed ings and the CASS as p r iva te p rosecu to r . 

T h e appl ican t was kept in pre- t r ia l d e t e n t i o n from 24 J u l y 1993 unt i l 
4 Augus t 1993, t h e n from 15 Augus t 1993 unt i l 3 D e c e m b e r 1993, and , 
lastly, from 29 J u l y 1996 unt i l his convict ion on 25 N o v e m b e r 1996. In t he 
m e a n t i m e , t he inves t iga t ing judge issued an a r r e s t w a r r a n t aga ins t J .M.R. 
on 23 N o v e m b e r 1993. 

At t he end of the inves t iga t ion , the public p rosecu to r lodged his 
provisional i nd i c tmen t submiss ions in which he ca tegor i sed t he offence 
as m i s a p p r o p r i a t i n g public a s se t s or funds, d a m a g i n g the economy a n d 
forging p r iva te and official d o c u m e n t s . 

At t he b e g i n n i n g of his t r ia l in t he Tribunal de Corts t he appl ican t 
c o m p l a i n e d t h a t t he t r ia l was be ing held in t he absence of J .M.R. a n d 
r e q u e s t e d a s tay of p roceed ings . T h e cour t rep l ied tha t J .M.R. was well 
aware of t he c o m m e n c e m e n t d a t e of the tr ial since his lawyer had s t a t e d 
a t t he b e g i n n i n g of t he h e a r i n g t h a t he had spoken to his c l ient on t he 
t e l ephone and , f u r t h e r m o r e , had p roduced a medica l cer t i f ica te issued on 
a d a t e very close to t h a t of t he t r ia l cert i fying t h a t he was ill and the re fore 
could not a t t e n d cour t . T h e cour t added t h a t as J .M.R. was a Span ish 
na t iona l in Spain , the w a r r a n t for his a r r e s t could not be enforced and t h a t 
any move by the A n d o r r a n cour t s to secure his ex t r ad i t i on would be d o o m e d 
to fai lure. Accordingly, t he cour t dec ided to con t i nue wi th t he t r ia l in o rder , 
inter alia, to g u a r a n t e e the app l ican t his r ight to have his case h e a r d wi th in a 
r ea sonab l e t i m e in acco rdance wi th Ar t ic le 6 § 1 of t he Conven t ion . It also 
no t ed t h a t the appl ican t had not at any t ime d u r i n g the inves t iga t ion 
r e q u e s t e d to c ros s -examine J .M.R . or to be confronted wi th h im. 

In a j u d g m e n t of 25 N o v e m b e r 1996, de l ivered af ter publ ic p roceed ings 
d e e m e d to be inter partes, t h e Tribunal de Corts found the app l ican t guil ty of 
m i s a p p r o p r i a t i n g public funds a n d forging official d o c u m e n t s . It 
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sen t enced h im to n ine y e a r s ' i m p r i s o n m e n t and p a y m e n t to t he CASS of 
ESP 4,414,784,041 in d a m a g e s . It a c q u i t t e d h im, however , of d a m a g i n g the 
economy. T h e cour t based its decis ion on a whole r a n g e of evidence freely 
discussed at a public t r ia l , pa r t i cu la r ly t he app l i can t ' s w r i t t e n s t a t e m e n t s , 
t h e t e s t i m o n y of n u m e r o u s wi tnesses , a u d i t o r s ' r e p o r t s a n d d o c u m e n t a r y 
evidence. 

T h e appl ican t a p p e a l e d to t he H i g h C o u r t , c o n t e n d i n g t h a t his 
f u n d a m e n t a l r igh t s had been b r e a c h e d . In a j u d g m e n t de l ivered after 
adversa r i a l p roceed ings , the H i g h C o u r t d i smissed his appea l on 
7 May 1997. 

T h e appl ican t r e q u e s t e d t he publ ic p r o s e c u t o r to lodge a n empara 
appea l aga ins t t h a t j u d g m e n t wi th t he C o n s t i t u t i o n a l C o u r t , which is a 
r e m e d y for violat ions of the r igh t to a fair t r ia l g u a r a n t e e d by Ar t ic le 10 
of t he C o n s t i t u t i o n . O n 26 May 1997 the public p rosecu to r dec ided to 
lodge the empara appea l , while d i s ag ree ing wi th the app l i can t ' s a l lega t ions . 

In a decision of 10 J u l y 1997, t he C o n s t i t u t i o n a l C o u r t dec l a red the 
empara appea l inadmiss ib le . T h e public p rosecu to r lodged a suplica appea l 
wi th t he C o n s t i t u t i o n a l C o u r t , which d i smissed it on 17 S e p t e m b e r 1997 
on the g r o u n d t h a t it did not satisfy the condi t ions set out in Art ic le 102 (c) 
of t he C o n s t i t u t i o n . 

Fol lowing the e n t r y in to force of t h e 22 Apri l 1999 Act a m e n d i n g the 
C o n s t i t u t i o n a l C o u r t Act , a n d p u r s u a n t to its th i rd t r ans i t i ona l provision, 
the app l ican t a p p e a l e d direct ly to the C o n s t i t u t i o n a l C o u r t ( r e m e d y of 
empara) on 3 J u n e 1999 aga ins t the H igh C o u r t ' s j u d g m e n t of 7 M a y 1997 
compla in ing of a viola t ion of his f u n d a m e n t a l r igh t s g u a r a n t e e d by 
Art ic le 10 of t he Conven t ion . In his a p p e a l t he appl ican t a l leged the 
following viola t ions: 

1. Viola t ion of the r ight to a p r e d e t e r m i n e d i m p a r t i a l t r i buna l because 
t he inves t iga t ion of t he case h a d b e e n e n t r u s t e d to t he F r e n c h batlle a n d 
not the episcopal batlle who had e x a m i n e d the first compla in t lodged by 
the c h a i r m a n of t he CASS's govern ing body about t he t h r e a t s received by 
the app l ican t . 

2. Viola t ion of the r ight to a fair t r ia l on account of t he cour t ' s decision 
to con t inue wi th the tr ial aga ins t t he d e f e n d a n t s p r e s e n t and in the 
absence of a co -de fendan t , J .M.R. , w h o m he had b e e n u n a b l e to cross-
e x a m i n e or confront . 

3. Refusal by the t r ia l a n d a p p e a l cour t s to set aside all the 
invest igat ive m e a s u r e s u n d e r t a k e n d u r i n g the per iod in which the 
G e n e r a l Counci l was a pa r ty to t he p roceed ings as p r iva te p rosecu to r . 

4. Viola t ion of t he pr inciple of t he p r e s u m p t i o n of innocence on 
account of the a s s e s s m e n t of t h e evidence m a d e by the t r ia l and appea l 
cour t s . 

5. Viola t ion of the ru le t h a t offences and p u n i s h m e n t s shall be str ict ly 
def ined by law on t h e g r o u n d tha t t he offence wi th which the app l ican t had 
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b e e n c h a r g e d did not cons t i t u t e the offence of m i s a p p r o p r i a t i o n of publ ic 
funds def ined by Ar t ic le 106 of the C r i m i n a l C o d e . 

In a j u d g m e n t of 5 N o v e m b e r 1999 the C o n s t i t u t i o n a l C o u r t d i smissed 
the empara appea l . W i t h r e g a r d to the compla in t of an in f r ingemen t of the 
r ight to an i m p a r t i a l and p r e d e t e r m i n e d t r i buna l , the C o n s t i t u t i o n a l 
C o u r t conc luded , af ter observ ing tha t the appl ican t had never c la imed 
t h a t t h e inves t iga t ing j u d g e had b r e a c h e d his du ty of subject ive or 
objective impar t i a l i t y and e x a m i n i n g the provisions of the Code of 
C r i m i n a l P r o c e d u r e govern ing conflicts of cour t ju r i sd ic t ion , t h a t t h e r e 
had been no violat ion of t he r ight rel ied on because t he F rench bailie had 
begun his inves t iga t ion af ter t he p r e l im ina ry inves t iga t ion o p e n e d by the 
episcopal battle had b e e n closed. In respec t of the compla in t t h a t t he 
Tribunal de Corts had dec ided to con t inue wi th the t r ia l n o t w i t h s t a n d i n g 
the absence of a co-defendant , J .M.R. , t h e C o n s t i t u t i o n a l C o u r t found 
t h a t t he tr ial cour t had duly jus t i f ied its decis ion on the g r o u n d t h a t 

J .M.R. could not a t t e n d t r ia l for hea l t h r ea sons and its convict ion t h a t he 
had no in t en t ion of c o o p e r a t i n g wi th t he cour t s . T h e cour t held t h a t , whi le 
J .M.R. ' s absence migh t have affected some of t he evidence the app l i can t 
wished to a d d u c e , t h a t had n e i t h e r p r e v e n t e d h im from exerc is ing his 
defence r igh t s nor, consequen t ly , inf r inged the cons t i tu t iona l r igh ts on 
which he had rel ied. W i t h r ega rd to the G e n e r a l Counci l ' s pa r t i c ipa t ion 
in t he p roceed ings u p unt i l the Tribunal de Corts's decision of 7 M a r c h 1996 
which exc luded it, the C o n s t i t u t i o n a l C o u r t observed t h a t , as the H i g h 
C o u r t had po in ted out , t h e r e was n o t h i n g to indicate t h a t the G e n e r a l 
Counci l ' s p r e sence h a d p r e v e n t e d any inves t igat ive m e a s u r e r e q u e s t e d 
by t h e appl ican t from be ing ca r r i ed out . As r ega rds t he app l i can t ' s 
compla in t t ha t he was sys temat ica l ly exc luded d u r i n g the e n t i r e 
inves t iga t ion , the C o n s t i t u t i o n a l C o u r t found, inter alia, t h a t t h e decis ion 
to convict h a d t a k e n account of a whole r a n g e of evidence , t h a t the 
app l i can t had had the o p p o r t u n i t y of in forming h imsel f of the 
invest igat ive m e a s u r e s a n d tha t all t he evidence he had r e q u e s t e d to 
a d d u c e had been a d m i t t e d . 

C O M P L A I N T S 

Besides t h a t , he compla ined , re ly ing on Art ic le 6 § 3 (b) a n d (d) of the 
Conven t ion , t ha t he was unab le to c ross -examine or have c ross -examined 
t h e m a i n wi tness in t he case , J .M.R. , who was also his co-defendant . 
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T H E L A W 

In so far as t he appl ican t compla ins t h a t he was u n a b l e to cross-
e x a m i n e or have c ross -examined J .M.R. , his co-defendant , who was also 
t he m a i n wi tness in t he case , t he C o u r t r e i t e r a t e s t h a t Art ic le 6 § 3 (d) 
does not g u a r a n t e e the accused an un l imi t ed r ight to secure the 
a p p e a r a n c e of wi tnesses in cour t . It is for t h e d o m e s t i c cou r t s t o dec ide 
w h e t h e r it is a p p r o p r i a t e to call a wi tness (see E k b a t a n i v. Sweden , 
appl ica t ion no. 10563/83, C o m m i s s i o n decision of 5 Ju ly 1985, Decis ions 
and R e p o r t s 44, p . 113, and the Br icmont v. Be lg ium j u d g m e n t of 7 J u l y 
1989, Ser ies A no. 158, p . 3 1 , § 89). In t he i n s t a n t case , t h e C o u r t finds t h a t 
the A n d o r r a n cou r t s canno t be held responsib le for J .M.R. ' s fai lure t o 
a p p e a r , since they concluded tha t this was not possible because J .M.R. 
was in Spain and , moreover , could not a t t e n d on hea l t h g r o u n d s . It also 
no tes t h a t , accord ing to the Tribunal de Corts's j u d g m e n t , at no t ime 
d u r i n g the inves t iga t ion did the appl ican t r eques t to c ross -examine 
J .M.R. or be conf ron ted wi th him. F u r t h e r m o r e , the appl ican t did not 
show how J .M.R. ' s evidence would have been decisive in p rov ing him 
innocent of t he offence wi th which h e was c h a r g e d . As t he C o n s t i t u t i o n a l 
C o u r t p o i n t e d ou t , whi le J .M.R . ' s absence migh t have affected s o m e of the 
evidence the appl ican t wished to a d d u c e , t ha t had not p r e v e n t e d h im from 
exerc is ing his defence r igh t s . W h a t is m o r e , impossibilium nulla est obligatio; 
it is c lear t h a t t he app l i can t , in ins is t ing on call ing J .M.R. , was mak ing a 
d e m a n d which was m a t e r i a l l y imposs ib le to satisfy. T h e C o u r t there fore 
holds t h a t t he fact t h a t it was imposs ib le to c ross -examine J .M.R. did not , 
in t he c i r c u m s t a n c e s of the case , violate t he r igh ts of the defence o r 
depr ive the app l ican t of a fair t r ia l (see t he Asch v. Aus t r i a j u d g m e n t of 
26 Apri l 1991, Ser ies A no. 203, p. 11, §§ 30-31). It follows tha t this part of 
the app l ica t ion m u s t be re jec ted as mani fes t ly i l l-founded wi th in the 
m e a n i n g of Art ic le 35 § 3 of the Conven t i on . 

For t he se r easons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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SUMMARY' 

Surrender to the International Criminal Tribunal for the former Yugoslavia 
of person against whom criminal proceedings are pending in the domestic 
courts 

Article 6 § 1 

Independent and impartial tribunal - Reasonable time - Criminal proceedings - Surrender to 
the International Criminal Tribunal for the former Yugoslavia oj person against whom 
criminal proceedings are pending in the domestic courts - Alleged effect oj surrender to 
international tribunal on length oj hypothetical juture proceedings in domestic courts -
Distinction between extradition and surrender to international tribunal - Guarantees ojfair 
trial offered by international tribunal 

Article 7 

Heavier penally - Surrender to the International Criminal Tribunal for the former Yugoslavia 
oj person against whom criminal proceedings are pending in the domestic courts - General 
principles of law recognised by civilised nations 

* 

The applicant was detained in Croatia in the context of criminal proceedings 
against him there for kidnapping, murder and participation in a group having 
committed a crime. He was subsequently indicted by the International Criminal 
Tribunal for the former Yugoslavia (ICTY) on seventeen counts, including crimes 
against humanity, grave breaches of the Geneva Conventions and violations of the 
laws and customs of war. The Croatian courts ordered that he be handed over to 
the ICTY. At the time of the Court 's decision on the admissibility of his 
application, he was detained in the penitentiary of the ICTY in the Netherlands. 

Held 
(1) Article 6 § 1: (a) In so far as the applicant claimed that his "extradition" to the 
ICTY would result in the length of the criminal proceedings pending against him 
in Croatia exceeding a reasonable time, it was uncertain whether any future 
proceedings would take place in Croatia and the length of some hypothetical 
future proceedings could not be taken into account: manifestly ill-founded, 
(b) While exceptionally an issue might be raised under this provision where an 
extradition decision exposed an applicant to the risk of a flagrant denial of a fair 
trial, the present case did not involve an act in the nature of an extradition act but 
rather surrender to an international court which, considering its Statute and Rules 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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of Procedure, offered all the necessary guarantees, including those of impartiality 
and independence: manifestly ill-founded. 
(2) Article 7 § 1: As to the applicant's contention that he might receive a heavier 
punishment from the ICTY than from the Croatian courts, even assuming that 
Article 7 applied to the present case, the second paragraph rather than the first 
would apply, so that the applicant could not invoke the second sentence of 
Article 7 § 1: manifestly ill-founded. 
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T H E F A C T S 

T h e app l ican t [Mr M l a d e n Nalet i l ic] is a C r o a t i a n c i t izen, b o r n in 1946 
and p resen t ly in the p e n i t e n t i a r y of t he I n t e r n a t i o n a l C r i m i n a l T r i b u n a l 
for t he fo rmer Yugoslavia ( ICTY) in T h e H a g u e , in t he N e t h e r l a n d s . He is 
r e p r e s e n t e d before t he C o u r t by Mr K r e s i m i r Krs ink , a lawyer p rac t i s ing 
in Z a g r e b ( C r o a t i a ) . 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y b e 
s u m m a r i s e d as follows. 

At the t i m e when he lodged his appl ica t ion wi th the C o u r t the 
app l ican t was in cus tody in t he Z a g r e b Dis t r ic t P e n i t e n t i a r y , in the 
hospi ta l for d e t a i n e d persons , in the con tex t of c r imina l p roceed ings 
p e n d i n g aga ins t h im before t he Z a g r e b C o u n t y C o u r t (Zupanijski sud u 
Zagrebu) for k idnapp ing , m u r d e r and pa r t i c ipa t ion in a g r o u p tha t 
c o m m i t t e d a c r ime . 

O n 21 D e c e m b e r 1998 the appl ican t was indic ted by the I C T Y on 
s e v e n t e e n coun t s inc lud ing c r i m e s aga ins t h u m a n i t y , g rave b reaches 
of the G e n e v a Conven t ions a n d viola t ions of t he laws and cus toms of 
war . 

O n 1 S e p t e m b e r 1999 the Z a g r e b C o u n t y C o u r t o r d e r e d tha t the 
app l ican t be h a n d e d over to t he ICTY. Bo th t he S u p r e m e and 
C o n s t i t u t i o n a l C o u r t s , upon t h e app l i can t ' s appea l , uphe ld t h a t decision. 

O n 15 O c t o b e r 1999 the app l ican t lodged wi th t he C o u r t a Rule 39 
r e q u e s t which was not g r a n t e d by decision of the P r e s i d e n t of t he F o u r t h 
Sect ion of t h a t day. 

H e is p re sen t ly in cus tody in t he p e n i t e n t i a r y of t he I C T Y in The 
H a g u e , t h e N e t h e r l a n d s , in t he con tex t of c r imina l p roceed ings p e n d i n g 
aga ins t h im. 

C O M P L A I N T S 

T h e app l ican t compla ins u n d e r Ar t ic le 6 § 1 of t he C o n v e n t i o n tha t in 
t h e event of his e x t r a d i t i o n t o t he I C T Y , c r imina l p roceed ings aga ins t h im 
in C r o a t i a would necessar i ly be su spended which would a m o u n t to a 
violat ion of his r ight to be t r i ed wi th in a r ea sonab l e t i m e . 

H e fu r the r compla ins also u n d e r Art ic le 6 § 1 of the C o n v e n t i o n tha t 
the I C T Y is not an i n d e p e n d e n t a n d i m p a r t i a l t r i buna l e s t ab l i shed by 
law. 

H e also compla ins , u n d e r Art ic le 7 of t he Conven t i on t h a t in C r o a t i a he 
could have been s e n t e n c e d to a m a x i m u m pr ison t e r m of twen ty years , 
while the I C T Y m a y s en t ence h im to life i m p r i s o n m e n t . 
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T H E L A W 

1. The app l ican t ra ises two s e p a r a t e issues u n d e r Art ic le 6 § 1 of the 
C o n v e n t i o n , the re levant p a r t s of which provide: 

" In t h e d e t e r m i n a t i o n of ... a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d to a 
fa i r a n d p u b l i c h e a r i n g w i t h i n a r e a s o n a b l e t i m e by a n i n d e p e n d e n t a n d i m p a r t i a l 
t r i b u n a l e s t a b l i s h e d by l a w . . . . " 

(a) First ly, t he appl ican t compla ins t h a t in the case of his 
" e x t r a d i t i o n " to the ICTY, c r imina l p roceed ings aga ins t h im in C r o a t i a 
would have to be s u s p e n d e d a n d t h a t this would a m o u n t to a violat ion of 
his r ight to be t r ied wi th in a r ea sonab le t i m e . 

T h e C o u r t notes tha t t he app l ican t does not compla in abou t the l eng th 
of the p roceed ings tha t have been in s t i t u t ed aga ins t h im in C r o a t i a pr ior 
to the decision to h a n d h im over to the ICTY. H e compla ins as to the fact 
t ha t - because of his ex t r ad i t i on to the ICTY - the p r e s e n t c r imina l 
p roceed ings p e n d i n g aga ins t h im in C r o a t i a would in fu ture necessar i ly 
exceed a r ea sonab l e t i m e wi th in t he m e a n i n g of Art ic le 6 § 1 of the 
Conven t i on . In this respec t t he C o u r t notes t h a t even the possibili ty of 
such fu tu re p roceed ings is doubt fu l , because they migh t be con t inued 
only in t h e event t he appl ican t is a c q u i t t e d by the H a g u e T r i b u n a l o r if 
t he p roceed ings before the I C T Y a re s tayed for some reason . 

As it is u n c e r t a i n w h e t h e r any fu ture p roceed ings aga ins t the appl icant 
before the C r o a t i a n cour t s would t ake place, and as t he C o u r t canno t t ake 
in to cons ide ra t ion the l eng th of some hypo the t i ca l fu ture p roceed ings , 
this pa r t of the appl ica t ion is mani fes t ly il l-founded wi th in the m e a n i n g 
of Art ic le 35 § 3 of the Conven t i on and , t he re fo re , m u s t be re jec ted in 
acco rdance wi th Art ic le 35 § 4. 

(b) Secondly, the app l ican t compla ins t h a t the I C T Y is not an 
i m p a r t i a l a n d i n d e p e n d e n t t r i buna l es tab l i shed by law. 

T h e C o u r t recalls t ha t except ional ly , an issue migh t be ra ised u n d e r 
Art ic le 6 of the Conven t i on by an ex t r ad i t i on decision in c i r c u m s t a n c e s 
w h e r e the appl ican t r isks suffering a f lagrant denia l of a fair t r ia l . 
However , it is not a n act in t he n a t u r e of an ex t r ad i t i on which is at s t ake 
he re , as t he appl ican t s e e m s to th ink . Involved he r e is t he s u r r e n d e r to an 
i n t e r n a t i o n a l cour t which, in view of t he con t en t of its S t a t u t e a n d Rules of 
P r o c e d u r e , offers all t he necessa ry g u a r a n t e e s inc luding those of 
impar t i a l i t y and i n d e p e n d e n c e . 

Accordingly, no issue a r i ses u n d e r Art ic le 6 § 1 in th i s respec t . 
It follows tha t this pa r t of the appl ica t ion is mani fes t ly il l-founded 

wi thin t he m e a n i n g of Art ic le 35 § 3 of the Conven t ion and , t he re fo re , 
m u s t be re jec ted in accordance wdth Art ic le 35 § 4. 

2. T h e app l ican t fu r the r compla ins u n d e r Art ic le 7 of t he Conven t i on 
t h a t he m i g h t be s e n t e n c e d to a heavier pena l ty by the I C T Y t h a n by the 
domes t i c cour t s . 
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Ar t ic le 7 reads as follows: 

" 1 . N o o n e sha l l be he ld g u i l t y of a n y c r i m i n a l o f fence o n a c c o u n t of a n y act o r 

o m i s s i o n w h i c h d i d not c o n s t i t u t e a c r i m i n a l o f fence u n d e r n a t i o n a l o r i n t e r n a t i o n a l 

law a t t h e t i m e w h e n it w a s c o m m i t t e d . N o r sha l l a h e a v i e r p e n a l t y be i m p o s e d t h a n 

t h e o n e t h a t w a s a p p l i c a b l e at t h e t i m e t h e c r i m i n a l o f fence w a s c o m m i t t e d . 

2 . T h i s a r t i c l e sha l l no t p r e j u d i c e t he t r i a l a n d p u n i s h m e n t of a n y p e r s o n for any a c t 

o r o m i s s i o n w h i c h , a t t h e l i m e w h e n it w a s c o m m i t t e d , w a s c r i m i n a l a c c o r d i n g to t h e 

g e n e r a l p r i n c i p l e s o f law r e c o g n i s e d by civi l ised n a t i o n s . " 

As to t he app l i can t ' s con ten t ion t h a t he migh t receive a heavier 
p u n i s h m e n t from the I C T Y t h a n he migh t have received from domes t i c 
cour t s if the l a t t e r exerc ised the i r jur isdict ion to finalise t he proceedings 
aga ins t h im, the C o u r t notes t h a t , even a s s u m i n g Art ic le 7 of the 
Conven t ion appl ied in t he p r e s e n t case, the specific provision t h a t could 
be appl icable to it would be p a r a g r a p h 2 r a t h e r t h a n p a r a g r a p h 1 of 
Art ic le 7 of t he Conven t i on . Th i s m e a n s t h a t t he second s en t ence of 
Art ic le 7 § 1 of t he Conven t i on invoked by the app l ican t could not apply. 

It follows t h a t th is p a r t of the appl ica t ion is also mani fes t ly ill-founded 
wi th in the m e a n i n g of Art ic le 35 § 3 of the C o n v e n t i o n and , the re fore , 
mus t be re jec ted in accordance wi th Art ic le 35 § 4. 

For these r easons , the C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

Citation à comparaître devant le Tribunal pénal international pour 
l'ex-Yougoslavie d'une personne contre laquelle une procédure pénale est 
pendante devant les tribunaux internes 

Article 6 § 1 

Tribunal indépendant et impartial - Délai raisonnable - Procédure pénale - Citation à 

comparaître devant le Tribunal pénal international pour Tex-Yougoslavie d'une personne 

contre laquelle une procédure pénale est pendante devant les tribunaux internes - Effet allégué 

de la citation à comparaître devant le tribunal international sur la durée d'une éventuelle 

procédure à venir devant les tribunaux internes - Distinction entre l'extradition el la citation 

à comparaître devant un tribunal international - Garanties d'équité de la procédure devant un 

tribunal international 

Article 7 

Peine plus lourde - Citation à comparaître devant le Tribunal pénal international pour 

Vex-Yougoslavie d'une personne contre laquelle une procédure pénale est pendante devant les 

tribunaux internes - Principes généraux du droit reconnus par les nations civilisées 

* 
* * 

Le requérant fut détenu en Croatie dans le cadre de la procédure pénale en cours 
contre lui pour enlèvement, meurtre et participation à un groupe ayant commis un 
crime. Le Tribunal pénal international pour l'ex-Yougoslavie (TPIY) l'accusa 
ensuite de crimes contre l 'humanité, d'infractions graves aux Conventions de 
Genève et de violations des lois et coutumes de la guerre, retenant contre lui dix-
sept chefs d'accusation. Les tribunaux croates ordonnèrent de le livrer au TPIY. A 
l'époque où la Cour rendit sa décision sur la recevabilité de la requête, il se 
trouvait détenu au quartier pénitentiaire du TPIY, aux Pays-Bas. 

1. Article 6 § 1 : a) Pour autant que le requérant affirme que son «extradition» 
vers le TPIY impliquerait que la durée de la procédure pénale en cours contre lui 
en Croatie dépasse un délai raisonnable, il n'est pas sûr que la procédure reprenne 
devant les tribunaux croates et on ne saurait tenir compte de la durée d'une 
éventuelle procédure à venir : défaut manifeste de fondement, 
b) A titre exceptionnel, une décision d'extradition peut soulever une question sous 
l'angle de cette disposition lorsqu'un requérant risque à l'évidence de se voir 
refuser un procès équitable. Or l'espèce ne concerne nullement une extradition, 
puisque l'intéressé a été livré à un tribunal international qui présente toutes les 
garanties nécessaires, y compris celles d'impartialité et d'indépendance, comme le 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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montrent son statut et son règlement de procédure: défaut manifeste de 
fondement. 
2. Article 7 § 1 : quant à l 'argument du requérant selon lequel il risquerait de se 
voir infliger une peine plus lourde par le TPIY que par les tribunaux croates, même 
à supposer que l'article 7 entre enjeu en l'espèce, c'est le paragraphe 2 et non le 
paragraphe 1 de cette disposition qui serait applicable. Le requérant ne saurait dès 
lors invoquer la seconde phrase de l'article 7 § 1 : défaut manifeste de fondement. 
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(...) 

EN FAIT 

Ci toyen c roa t e né en 1946, le r e q u é r a n t [M. M l a d e n Nale t i l ic] se t rouve 

a c t u e l l e m e n t en d é t e n t i o n au q u a r t i e r p é n i t e n t i a i r e du T r i b u n a l péna l 

i n t e r n a t i o n a l pour l 'ex-Yougoslavie (TPIY) , La H a y e , Pays-Bas . Devant 

la C o u r , il est r e p r é s e n t é pa r M. K. Krs ink , un avocat de Z a g r e b (Croa t i e ) . 

Les faits de la cause , tels que p r é s e n t é s pa r le r e q u é r a n t , peuvent se 

r é s u m e r a insi . 

A l ' époque où il a soumis sa r e q u ê t e à la Cour , le r e q u é r a n t se t rouvai t 

au pén i t enc i e r de Z a g r e b , à l 'hôpi tal pour d é t e n u s , d a n s le c ad re de la 

p r o c é d u r e néna le en cours con t r e lui devan t le t r i buna l d é p a r t e m e n t a l d e 

Z a g r e b (Zupanijski sud u Zagrebu) p o u r e n l è v e m e n t , m e u r t r e e t 

pa r t i c ipa t ion à un g r o u p e ayan t c o m m i s u n c r i m e . 

Le 21 d é c e m b r e 1998, le T P I Y accusa le r e q u é r a n t de c r i m e s con t re 

l ' h u m a n i t é , infract ions graves aux C o n v e n t i o n s de G e n è v e e t violat ions 

des lois ou c o u t u m e s de la g u e r r e , r e t e n a n t d ix-sept chefs d a n s son ac te 

d ' accusa t ion . 

Le 1 e r s e p t e m b r e 1999, le t r i buna l d é p a r t e m e n t a l de Z a g r e b o r d o n n a 

de livrer le r e q u é r a n t au TPIY. La C o u r s u p r ê m e et la C o u r 

cons t i t u t ionne l l e , saisies p a r le r e q u é r a n t , con f i rmèren t ce t t e décision. 

Le 15 oc tobre 1999, le r e q u é r a n t soumi t à la C o u r u n e d e m a n d e en 

v e r t u d e l 'a r t ic le 39 du r è g l e m e n t , q u e le p r é s i d e n t de la q u a t r i è m e 

sect ion re j e t a p a r u n e décision de la m ê m e d a t e . 

Le r e q u é r a n t se t rouve a c t u e l l e m e n t en d é t e n t i o n au q u a r t i e r 

p é n i t e n t i a i r e du TPrY de La Haye , aux Pays-Bas , d a n s le c ad re de la 

p r o c é d u r e péna le ouve r t e con t re lui. 

GRIEFS 

Sur le t e r r a i n de l 'ar t icle 6 § 1 de la Conven t ion , le r e q u é r a n t se 

p la in t de ce q u e son ex t r ad i t i on vers le T P I Y e n t r a î n e r a i t 

o b l i g a t o i r e m e n t la suspens ion de la p r o c é d u r e péna l e en cours en 

C r o a t i e , ce qui e m p o r t e r a i t violat ion de son droi t d ' ê t r e j u g é d a n s un 

délai r a i sonnab le . 

Tou jours sous l 'angle de c e t t e d isposi t ion , il a l lègue que le T P I Y n'est 

pas un t r i buna l i n d é p e n d a n t et i m p a r t i a l é tabl i pa r la loi. 

I n v o q u a n t l 'ar t icle 7 de la Conven t ion , il se p la in t en o u t r e de ce q u e le 

TPrY peu t le c o n d a m n e r à la réclusion c r imine l le à p e r p é t u i t é alors qu ' en 

C r o a t i e , il ne p o u r r a i t ê t r e c o n d a m n é q u ' à u n e pe ine d ' e m p r i s o n n e m e n t 

n ' excédan t pas vingt a n s . 
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E N D R O I T 

1. Le r e q u é r a n t soulève deux ques t ions d i s t inc tes sous l 'angle de 

l 'ar t ic le 6 § 1 de la C o n v e n t i o n , qui dispose en ses pas sages p e r t i n e n t s : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soit e n t e n d u e é q u i t a b l e m e n l , 

p u b l i q u e m e n t et d a n s un dé la i r a i s o n n a b l e , p a r u n t r i b u n a l i n d é p e n d a n t et i m p a r t i a l , 

é t a b l i p a r la loi, q u i d é c i d e r a (...) d u b i e n - f o n d é de t o u t e a c c u s a t i o n e n m a t i è r e p é n a l e 

d i r i g é e c o n t r e el le (...) » 

a) P r e m i è r e m e n t , il se plaint de ce q u ' e n cas d'« ex t r ad i t i on » vers le 

TPIY, la p r o c é d u r e péna le engagée con t r e lui en C r o a t i e sera i t 

s u s p e n d u e , ce qui e m p o r t e r a i t v iola t ion de son droi t d ' ê t r e j u g é d a n s u n 

déla i r a i sonnab le . 

La C o u r relève q u e le r e q u é r a n t ne se plaint pas de la d u r é e de la 

p r o c é d u r e e n g a g é e en C r o a t i e avan t q u ' a i t é té pr ise la décis ion de le livrer 

au TPIY. Il dénonce le fait q u e - en ra ison de son ex t r ad i t i on vers le T P I Y -

la p r o c é d u r e péna le a c t u e l l e m e n t en cours con t re lui en C r o a t i e 

d é p a s s e r a i t o b l i g a t o i r e m e n t à l 'avenir un déla i r a i sonnab le au sens de 

l 'ar t icle 6 § 1 de la Conven t ion . A cet égard , la C o u r no te q u e l ' éven tua l i t é 

m ê m e d ' u n e tel le p r o c é d u r e fu ture est d o u t e u s e , ca r celle-ci ne p o u r r a i t se 

poursu iv re q u e si le r e q u é r a n t é ta i t a c q u i t t é pa r le T P I Y ou si la p r o c é d u r e 

d e v a n t ce d e r n i e r é ta i t s u s p e n d u e pour une q u e l c o n q u e ra ison. 

C o m m e il n 'es t pas sû r que la p r o c é d u r e r e c o m m e n c e r a devan t les 

t r i b u n a u x c roa te s et c o m m e la C o u r ne sau ra i t p r e n d r e en c o m p t e la 

d u r é e d ' u n e éven tue l le p r o c é d u r e fu tu re , ce t t e p a r t i e de la r e q u ê t e est 

m a n i f e s t e m e n t m a l fondée au sens de l 'ar t ic le 35 § 3 de la Conven t ion . Il 

y a donc lieu de la r e je te r c o n f o r m é m e n t à l 'ar t icle 35 § 4. 

b) D e u x i è m e m e n t , le r e q u é r a n t a l lègue que le TPIY n 'es t pas u n 

t r i buna l i m p a r t i a l et i n d é p e n d a n t é tabl i par la loi. 

La C o u r rappe l le q u ' à t i t r e excep t ionne l , u n e décision d ' ex t r ad i t i on 

peut soulever une ques t i on sous l 'angle de l 'ar t icle 6 de la C o n v e n t i o n 

lo r sque le r e q u é r a n t r i sque à l 'évidence de se voir refuser un procès 

équ i t ab l e . O r en l ' espèce , c o n t r a i r e m e n t à ce q u e le r e q u é r a n t a l 'air de 

pense r , il ne s 'agit n u l l e m e n t d ' e x t r a d i t i o n ; l ' in té ressé a é té livré à un 

t r ibuna l i n t e r n a t i o n a l qui p r é s e n t e tou tes les g a r a n t i e s nécessa i res , y 

compr i s celles d ' i m p a r t i a l i t é et d ' i n d é p e n d a n c e , c o m m e le m o n t r e la 

t e n e u r de son s t a t u t et de son r è g l e m e n t de p r o c é d u r e . 

Dès lors, a u c u n e ques t i on ne se pose à cet éga rd sur le t e r r a i n de 

l 'ar t icle 6 § 1. 

Il s ' ensui t q u e c e t t e p a r t i e de la r e q u ê t e est m a n i f e s t e m e n t ma l fondée 

au sens de l 'ar t ic le 35 § 3 de la Conven t i on et doit ê t r e re je tée 

c o n f o r m é m e n t à l 'ar t icle 35 § 4. 

2. En o u t r e , sous l 'angle de l 'ar t icle 7 de la C o n v e n t i o n , le r e q u é r a n t se 

p la in t de ce q u e le T P I Y r i sque de lui infliger une peine plus lourde q u e les 

t r i b u n a u x i n t e r n e s . 
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L 'a r t ic le 7 est libellé en ces t e r m e s : 

« 1. N u l n e p e u t ê t r e c o n d a m n é p o u r u n e a c t i o n ou u n e o m i s s i o n q u i , a u m o m e n t où 

el le a é t é c o m m i s e , n e c o n s t i t u a i t p a s u n e i n f r a c t i o n d ' a p r è s le d r o i t n a t i o n a l o u 

i n t e r n a t i o n a l . D e m ê m e il n ' e s t infl igé a u c u n e p e i n e p l u s f o r t e q u e ce l le q u i é t a i t 

a p p l i c a b l e a u m o m e n t où l ' i n f r ac t i on a é t é c o m m i s e . 

2 . Le p r é s e n t a r t i c l e n e p o r t e r a p a s a t t e i n t e a u j u g e m e n t et à la p u n i t i o n d ' u n e 

p e r s o n n e c o u p a b l e d ' u n e a c t i o n ou d ' u n e o m i s s i o n q u i , a u m o m e n t où el le a é t é 

c o m m i s e , é t a i t c r i m i n e l l e d ' a p r è s les p r i n c i p e s g é n é r a u x de d r o i t r e c o n n u s p a r les 

n a t i o n s c iv i l i sées . » 

Q u a n t à l ' a r g u m e n t du r e q u é r a n t selon lequel il r i sque ra i t de se voir 

infliger u n e pe ine plus lourde p a r le T P I Y que pa r les t r i b u n a u x in te rnes si 

ces d e r n i e r s m e n a i e n t à t e r m e la p r o c é d u r e e n g a g é e c o n t r e lui, la C o u r 

relève q u e , m ê m e à suppose r q u e l 'ar t ic le 7 de la C o n v e n t i o n e n t r e e n 

j e u en l 'espèce, c'est le p a r a g r a p h e 2 et non le p a r a g r a p h e 1 de ce t t e 

disposi t ion qui sera i t appl icable . C e l a signifie q u e la seconde p h r a s e d e 

l 'ar t icle 7 § 1, qu ' i nvoque le r e q u é r a n t , ne t rouve ra i t pas à s ' app l iquer . 

II s 'ensui t q u e ce t t e p a r t i e de la r e q u ê t e est aussi m a n i f e s t e m e n t ma l 

fondée au sens de l 'ar t icle 35 § 3 de la Conven t i on et doit dès lors ê t r e 

re je tée c o n f o r m é m e n t à l 'ar t icle 35 § 4. 

P a r ces mot i fs , la Cour , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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S U M M A R Y 1 

Use at trial of statements which the accused was previously obliged to make 
to inspectors investigating suspected insider dealing 

Article 6 §§ 1 and 2 

Fair hearing - Criminal proceedings - Self-incrimination - Use a! trial of statements which 
the accused was previously obliged to make to inspectors investigating suspected insider dealing -
Voluntary nature of statements - Use made by prosecution of statements made under compulsory 

powers 

* 

The applicant, a chartered accountant, voluntarily accompanied her father when 
he was interviewed by Department of Trade and Industry inspectors investigating 
suspected insider dealing in connection with a company takeover. The applicant 
provided the inspectors with a written statement prepared for her solicitors, 
setting out her recollection of a meeting which had taken place some months 
before and following which her father had, acting on her advice, bought shares in 
the company concerned. The applicant confirmed the content of her statement to 
the inspectors, although she was not under oath or obliged to answer their 
questions. She later confirmed the statement to the inspectors under oath at a 
formal interview and also repeated its essential elements during the subsequent 
criminal investigation. At the applicant's trial, another chartered accountant, 
Mr P., admitted that at the meeting in question he had disclosed information 
about the proposed takeover but maintained that he had not divulged sufficient 
information to allow the target company to be identified; this was substantially 
confirmed by the applicant's co-accused. The applicant's father testified that the 
applicant had not advised him to invest in the particular company but had 
mentioned it along with others. The defence case was that the company could not 
have been identified from any information obtained from Mr P. The applicant did 
not testify but relied on what the evidence she had given to the inspectors. Both she 
and the co-accused were convicted. An appeal was dismissed by the Court of 
Appeal and the House of Lords refused leave to appeal. 

Held 
Article 6 §§ 1 and 2: In the Saunders v. the United Kingdom judgment of 
17 December 1996 (Reports of Judgments and Decisions 1996-VI), the Court had 
found that the extensive use made by the prosecution of statements which the 
accused had been obliged to make to Department of Trade and Industry 
inspectors infringed his right not to incriminate himself. Although in the present 
case the applicant had been obliged to attend the formal interview with the 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b ind t h e C o u r t . 
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inspectors and to answer any questions put to her under oath, she had by that stage 
already provided unsolicited written and oral statements at her father's interview 
and it did not appear that she had departed from the account given in those 
statements. Moreover, unlike in the Saunders case, the applicant had not 
objected to the prosecution's reliance on the statements which she had given 
under oath. The fact that the statements were exculpatory did not in itself lead to 
the conclusion that there had been no breach of her right not to incriminate 
herself, since evidence which appeared on the face of it not to be incriminating 
might be used later in support of the prosecution case. However, in the present 
case the prosecution had not sought to impugn the applicant's credibility by 
comparing and contrasting what she had said under oath with her other 
statements but had sought to substantiate the charges by pointing to the 
inconsistencies between the applicant's account and the evidence given by other 
witnesses. Thus, the statements given under oath had not been relied on by the 
prosecution in a manner calculated to incriminate the applicant but had been 
treated as one element of the defence case which had to be discredited. The 
prosecution had attempted to expose the weakness of that defence without any 
unjustified recourse to evidence which could be said to have been obtained in 
defiance of the applicant's will or at variance with her right to be presumed 
innocent: manifestly ill-founded. 

Case-law cited by the Court 

Saunders v. the United Kingdom, judgment of 17 December 1996, Reports of 
Judgments and Decisions 1996-VI 
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THE FACTS 

T h e appl icant [Mrs Lorel ie S ta ines ] is a U n i t e d K i n g d o m na t iona l , 
bo rn in 1954 and living in W a l t o n - o n - T h a m e s , Eng land . She is a 
c h a r t e r e d a c c o u n t a n t by profession. 

She is r e p r e s e n t e d before the C o u r t by M r D. Gibson-Lee , a lawyer 
p rac t i s ing in London . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

In J a n u a r y 1994 the app l i can t a n d a co-accused, M r M., we re t r ied 
before a j u r y a t t h e I n n e r London Crown C o u r t on a n u m b e r of cha rges 
inc luding counse l l ing or p r o c u r i n g a n o t h e r to dea l in secur i t ies while 
be ing a p roh ib i t ed pe r son , c o n t r a r y to sect ion 1(7) of t he C o m p a n y 
Secur i t ies ( Insider Dea l ing) Act 1985 ("the 1985 Ac t" ) . 

Accord ing to t he p rosecu t ion , a c e r t a i n M r P., a c h a r t e r e d acco u n t an t , 
knew t h r o u g h his e m p l o y m e n t t h a t one of his f i rm's c l ients was 
cons ide r ing t a k i n g over a c o m p a n y called A a r o n s o n s . H e a t t e n d e d a 
m e e t i n g on 16 J u l y 1990 at which the f inancial posi t ions of t he b idding 
and t a r g e t c o m p a n i e s were reviewed and , as a resu l t , b e c a m e privy to the 
offer pr ice pe r s h a r e of t he t a r g e t c o m p a n y and the t i m e t a b l e for 
acquis i t ion . In consequence of this knowledge M r P. was d e e m e d a 
"connec ted p e r s o n " in possession of " u n p u b l i s h e d pr ice-sensi t ive 
i n fo rma t ion" wi th in t he m e a n i n g of sect ions 9 a n d 10 of the 1985 Act . 

O n 15 N o v e m b e r 1990 the Sec re t a ry of S t a t e a t t he D e p a r t m e n t of 
T r a d e and Indus t ry (" the D T I " ) appo in t ed inspec tors u n d e r sect ion 177 
of t h e F inanc ia l Services Act 1986 to inves t iga te sha re dea l ings in 
A a r o n s o n s . T h e app l i can t ' s f a the r was in terv iewed on an informal basis 
by D T I inspec tors on 18 D e c e m b e r 1990. A l though not s u m m o n e d to the 
in te rv iew the app l ican t dec ided to a c c o m p a n y h im . 

O n the occasion of t he in te rv iew the app l i can t provided the DTI 
inspec tors wi th a copy of a w r i t t e n s t a t e m e n t which she had p r e p a r e d for 
t he benefi t of he r solicitors s e t t i ng out he r recol lec t ion of the events which 
occu r red on the even ing of 18Ju ly 1990. In t h a t s t a t e m e n t , t he appl icant 
recal led t h a t on t he even ing in ques t i on she h a d been to a r e s t a u r a n t with 
accoun tancy col leagues w h e r e t h e r e h a d b e e n a g e n e r a l d iscuss ion about 
wdiat would m a k e a good buy or i nves tmen t . P r i c e / e a r n i n g s ra t ios and 
s h a r e pr ices h a d been m e n t i o n e d as well as t he fact t h a t the bui lding 
i ndus t ry was a good sector . She wished to pass on advice to he r fa ther . 
She had previously passed on in fo rma t ion based on r u m o u r s , none of 



5 1 0 STAINES v. T H E U N I T E D KINGDOM DECISION 

which had b e e n of any va lue . She s tud ied the newspape r s a n d looked at 
r e l evan t c o m p a n i e s and m a d e some t e l e p h o n e enqu i r i e s . A a r o n s o n s 
e m e r g e d as an a p p r o p r i a t e c o m p a n y for i n v e s t m e n t . She spoke to he r 
f a the r who a g r e e d to m a k e an i n v e s t m e n t on his own and her beha l f wi th 
an a r r a n g e m e n t for p a y m e n t at a l a te r s t age . At no t ime did she th ink she 
was do ing a n y t h i n g r e m o t e l y illegal and did not know w h e t h e r any pe r son 
p r e s e n t at t he r e s t a u r a n t was or had been connec t ed wi th A a r o n s o n s . 

T h e app l ican t conf i rmed the con t en t of h e r w r i t t e n s t a t e m e n t before 
t he D T I inspec tors a t t he in formal in te rv iew on 18 D e c e m b e r 1990. Like 
he r fa ther , the appl ican t was not u n d e r o a t h at the t ime and the inspec tors 
e m p h a s i s e d to he r t h a t she was not u n d e r o a t h a n d t h a t she was not 
compel led to answer ques t ions a t t h a t s t age . She s t a t e d before t h e 
inspec tors tha t had M r P., who had b e e n p r e s e n t in the r e s t a u r a n t , said 
a n y t h i n g def ini te abou t A a r o n s o n s she would not have ac ted on it; 
s imilar ly , if she had known tha t he was c o n n e c t e d wi th t h a t company . 

W h e n in terv iewed by the inspec to r s M r M., who p u r c h a s e d 5,000 sha re s 
in A a r o n s o n s t h r o u g h a th i rd pa r ty on 25 J u l y 1990, s t a t e d t h a t he had so 
m u c h to d r ink in the course of the evening t h a t he could not recall w h a t 
h a d been said a t the app l i can t ' s house . O n e or two days l a t e r t he 
app l i can t ' s h u s b a n d had shown him his wife's r e sea rch which re fe r red to 
t he n a m e s of c o m p a n i e s inc lud ing t h a t of A a r o n s o n s . H e t h e n began to 
observe the company ' s sha re price which h a d s t a r t e d to move . H e s t a t e d 
t h a t the app l i can t ' s r e s e a r c h h a d jogged his m e m o r y abou t w h a t had been 
discussed at he r house . In a l e t t e r to the inspec tors the co-accused 
s u b s e q u e n t l y s t a t e d t h a t he bel ieved t h a t M r P. had disclosed financial 
d a t a on t he evening in ques t ion but t h a t he could not r e m e m b e r the 
exact in fo rmat ion . In t h e l e t t e r he m e n t i o n e d t h a t M r P. spoke of an 
i n t e r e s t i n g r a n g e of ra t ios a n d r e fe r r ed to t he s h a r e pr ice of wha t he 
a s s u m e d was the t a r g e t company . 

T h e app l ican t s u b s e q u e n t l y a t t e n d e d a formal in te rv iew with the 
inspec tors on 7 F e b r u a r y 1991 at which she gave evidence u n d e r o a t h . At 
t h a t in te rv iew the app l ican t conf i rmed t h a t t he w r i t t e n s t a t e m e n t which 
she gave to t he inspec to r s a t t he in formal in terv iew on 18 D e c e m b e r 1990 
r e p r e s e n t e d a t r u e and comple t e recol lec t ion of the even ts . T h e app l ican t 
fu r the r conf i rmed t h a t the w r i t t e n s t a t e m e n t was a vo lun ta ry s t a t e m e n t 
which had been p r e p a r e d for the benefi t of he r legal advisers . 

Fol lowing the comple t ion of t he inves t iga t ion u n d e r sect ion 177 of t he 
F inanc ia l Services Act 1986, a c r imina l inves t iga t ion was opened . O n 
21 F e b r u a r y 1992 the app l i can t a g r e e d to give a t ape - r eco rded in te rv iew 
u n d e r cau t ion to an inves t iga t ing officer from the DTI . T h e app l ican t 
r e p e a t e d the essent ia l e l e m e n t s con t a ined in h e r w r i t t e n and oral 
s t a t e m e n t s to the inspec to r s . 

At the app l i can t ' s t r ial M r P. test i f ied t h a t he h a d a m e a l wi th the 
appl ican t and M r M. at a r e s t a u r a n t on 18 J u l y 1990. Fol lowing the m e a l 
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t he p a r t y r e t u r n e d to t he app l i can t ' s house w h e r e M r M. was s taying . Mr P. 
m e n t i o n e d at t he house t h a t he was work ing on a bid which one of his 
firm's c l ients was p ropos ing to m a k e for t he publ ic ly-quoted capi ta l of 
t he t a r g e t company . T h e app l i can t a n d M r M. were bo th keen to find ou t 
t he n a m e of the company , bu t M r P. was r e l u c t a n t to tell t h e m . A guess ing 
g a m e ensued d u r i n g which M r P. vouchsafed some de ta i l s of the c o m p a n y 
inc luding the fact t h a t t he t akeove r was likely to be in two w e e k s ' t i m e a n d 
t h a t t he c o m p a n y m a d e k i t chen p roduc t s , was l is ted in t he indus t r i a l 
sec tor of the sha re l is t ings a n d was involved in t he cons t ruc t i on indus t ry . 
M r P. also m e n t i o n e d the p r i ce / ea rn ings ra t io and the s h a r e pr ice of t h e 
c o m p a n y and , as the discussion p rogres sed , t he offer pr ice . A n e w s p a p e r 
wi th c o m p a n y l is t ings was p r o d u c e d a n d this was used as a basis for 
ques t i ons in r ega rd to var ious c o m p a n i e s . At one s tage t he app l i can t a n d 
M r M. t e s t ed M r P. wi th t he n a m e of A a r o n s o n s but M r P. c l a imed tha t h e 
did not know the n a m e of t he company . M r P. test if ied a t t he t r ia l t ha t h e 
b e c a m e uncomfor t ab l e wi th the l ine of q u e s t i o n i n g but s t a t e d at the tr ial 
t ha i he had given insufficient i n fo rma t ion to enab le t he c o m p a n y to be 
ident i f ied. 

M r M. subs tan t i a l ly conf i rmed at t he t r ia l t he account given by M r P. 
T h e app l i can t ' s h u s b a n d gave evidence at the t r ia l t h a t on 19 J u l y 1990 

t h e app l ican t r e s e a r c h e d the possibil i ty of f inding an i n v e s t m e n t for her 
fa the r . T h e app l i can t ' s husband discussed the m a t t e r wi th M r M. and told 
h im abou t a list of n a m e s which the app l i can t h a d left on the coffee-table. 
At t he t r ia l the app l i can t ' s h u s b a n d s t a t e d t h a t he m a y have m e n t i o n e d to 
t he app l ican t a n d M r M. t h a t he had a p re fe rence for A a r o n s o n s bu t t ha t 
he h a d not connec t ed this c o m p a n y wi th M r P. T h e app l i can t ' s fa ther 
test if ied at t he tr ial t h a t in J u l y 1990 he had bough t 12,000 sha res in tha t 
c o m p a n y and h a d s u b s e q u e n t l y sold t h e m at a profit and divided the 
p roceeds a m o n g his ch i ld ren inc lud ing the app l i can t . H e s t a t e d t h a t he 
had discussed wi th t he app l ican t t he s h a r e s in which he should invest and 
t h a t she knew he was looking at the bu i ld ing indus t ry . She m e n t i o n e d to 
h im t h a t she had spoken to o the r s abou t p r i ce / ea rn ings ra t ios a n d after 
some r e sea r ch she had come up wi th t he n a m e of Aa ronsons . Accord ing to 
the app l i can t ' s fa ther , she h a d not advised h im to invest but to consider 
A a r o n s o n s a long wi th o t h e r c o m p a n i e s . 

T h e defence case was t h a t a l t h o u g h some in fo rma t ion m a y have been 
g l eaned from M r P., it was not c o m p l e t e and was q u i t e i n a d e q u a t e to 
identify Aaronsons as the t a r g e t company . O n t h a t accoun t the appl icant 
and M r M. s u b m i t t e d t h a t t he i n fo rma t ion was not " u n p u b l i s h e d price-
sensi t ive in fo rmat ion" . T h e app l ican t re l ied at t h e t r ia l on t he evidence 
she gave to t he inspec to r s . She did not testify. M r M. on the o t h e r hand 
did give evidence which was broad ly in line wi th w h a t he h a d s t a t e d to the 
inspec tors . H e also m e n t i o n e d a t t h e t r ia l t ha t on the day af ter t he pa r ty 
a t t he app l i can t ' s house t he app l ican t h a d called h im a n d told h im she was 
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do ing some r e sea rch . W h e n she m e n t i o n e d Aaronsons to h im, he said 
" t h a t was it", not because of a n y t h i n g ind ica ted by M r P. bu t because of 
t he connec t ion wi th a r e fe rence ea r l i e r in t he year . H e did not expla in this 
connec t ion to the app l i can t . By the t i m e of giving evidence he rea l i sed t h a t 
t he connec t ion was false a n d was based on a m i s t a k e . In his evidence to t he 
j u r y , M r M. sugges t ed t h a t t he ident i f icat ion of A a r o n s o n s was in la rge 
m e a s u r e t he resu l t of chance . 

In his s u m m i n g - u p , t he t r ia l judge r e m i n d e d the j u r y t h a t t hey could 
not d r a w an adverse inference from the fact t h a t t he app l i can t did not 
testify at t he t r ia l a n d t h a t t hey did not have the benefi t of see ing her 
give evidence u n d e r o a t h before t he inspec tors . As to t he l a t t e r evidence , 
the j u d g e also s t a t ed t h a t t he app l ican t was a pe r son of previously good 
c h a r a c t e r a n d tha t it was eas ie r to believe s o m e o n e of good c h a r a c t e r 
t h a n s o m e o n e who has a list of convict ions for d i shones ty . Final ly the j u r y 
were w a r n e d t h a t in cons ide r ing t he weight to be given to M r P.'s evidence 
aga ins t the app l ican t , t hey should b e a r in mind t h a t he could have been 
mo t iva t ed by a des i re for r evenge since it was t he app l ican t w h o h a d 
n a m e d him to t he inspec tors . 

O n 17 J a n u a r y 1994 the appl ican t and M r M. w e r e found gui l ty as 
c h a r g e d a n d each s e n t e n c e d to a fine. 

Leave to appea l was g r a n t e d by the single j u d g e on 16 J u n e 1994. 
T h e C o u r t of Appea l (Cr imina l Division) d i smissed the appea l on 

24 Apri l 1997 having cons ide red , inter alia, t he app l i can t ' s a r g u m e n t s 
based on the r ea son ing of the E u r o p e a n C o u r t of H u m a n Righ t s in its 
S a u n d e r s v. t he U n i t e d K i n g d o m j u d g m e n t of 17 D e c e m b e r 1996 (Reports 
of Judgments and Decisions 1996-VI). 

T h e Lord Chief J u s t i c e , Lord B i n g h a m , discussed the app l i can t ' s 
con t en t i ons on this point in the following t e r m s : 

" T h e s u b m i s s i o n m a d e is t h a t t h e a d m i s s i o n i n t o e v i d e n c e in th i s c a s e of a n s w e r s 

o b t a i n e d f rom t h e [ a p p l i c a n t ] by i n s p e c t o r s u s i n g c o e r c i v e p o w e r s of i n t e r r o g a t i o n 

a f fec ted t h e f a i r n e s s of t h e p r o c e e d i n g s so a d v e r s e l y t h a t t h i s c o u r t s h o u l d r u l e t h a t 

s u c h a n s w e r s s h o u l d h a v e b e e n e x c l u d e d . N o s u c h s u b m i s s i o n w a s m a d e to t h e t r i a l 

j u d g e , s ince t h e d e c i s i o n in S a u n d e r s v. t h e U n i t e d K i n g d o m h a d not b e e n g iven . N o w , 

h o w e v e r , in t h e l igh t of t h a t dec i s i on of t h e E u r o p e a n C o u r t of H u m a n R i g h t s , it is 

a r g u e d t h a t we s h o u l d r u l e t h a t t h e e v i d e n c e s h o u l d h a v e b e e n e x c l u d e d . 

M r S a u n d e r s , in his a p p l i c a t i o n t o S t r a s b o u r g , c o m p l a i n e d t h a t he h a d b e e n d e n i e d a 

fa i r t r i a l of a c r i m i n a l c h a r g e a g a i n s t h i m in b r e a c h of A r t i c l e 6(1) of t h e E u r o p e a n 

C o n v e n t i o n on H u m a n R i g h t s . T h a t c o m p l a i n t w a s u p h e l d by a m a j o r i t y of t h e c o u r t . 

T h e b a s i s of t h e c o m p l a i n t w a s t h a t i n s p e c t o r s a p p o i n t e d by t h e D e p a r t m e n t of T r a d e 

a n d I n d u s t r y h a d e x e r c i s e d c o m p u l s o r y p o w e r s to q u e s t i o n h i m ; t h a t t h e a n s w e r s he h a d 

g iven h a d b e e n r e l i ed on a t h is c r i m i n a l t r i a l in s u p p o r t of t h e c a s e a g a i n s t h i m ; t h a t he 

h a d t h u s b e e n d e n i e d t h e e x e r c i s e of h is right no t to i n c r i m i n a t e h imse l f ; a n d t h a t 

f r e e d o m to e x e r c i s e s u c h r i g h t is a n e c e s s a r y f e a t u r e of a fair c r i m i n a l t r i a l . 

T h e [ a p p l i c a n t ] r e l i c s , by a n a l o g y , o n t h a t r e a s o n i n g . T h e p o w e r s in q u e s t i o n a r e 

s u b s t a n t i a l l y t h e s a m e . T h e a n s w e r s o b t a i n e d by t h e i n s p e c t o r s f o r m e d p a r t of t h e 
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p r o s e c u t i o n c a s e a n d t h e r e f o r e it is s u b m i t t e d t h a t t h e r e w a s a v i o l a t i o n of t h e 

C o n v e n t i o n in t h i s c a s e a l so . 

T h e C r o w n a c c e p t in t h e i r s k e l e t o n a r g u m e n t t h a t w e r e a n a p p l i c a t i o n to be m a d e t o 

t h e C o n v e n t i o n i n s t i t u t i o n s , t h e u s e m a d e of t h e a n s w e r s o b t a i n e d f r o m t h e [ a p p l i c a n t ] 

w o u l d be l ikely t o c o n s t i t u t e a v i o l a t i o n of A r t i c l e 6 of t h e C o n v e n t i o n . It is a l so a c c e p t e d 

for t h e p u r p o s e of l e g a l a r g u m e n t t h a t w e r e t h e C o n v e n t i o n i n s t i t u t i o n s to c o n s i d e r t h e 

m a t t e r , t h e y m i g h t c o n c l u d e , fo l lowing t h e S a u n d e r s ' j u d g m e n t , t h a t t h e fac t s of (a ) 

c o m p u l s i o n t o a n s w e r , a n d (b) t h e u s e of t h e c o m p e l l e d a n s w e r s by t h e p r o s e c u t i o n in 

l e a d i n g e v i d e n c e , in t h e m s e l v e s l e a d t o t h e c o n c l u s i o n t h a t t h e c r i m i n a l p r o c e e d i n g s 

w e r e n o t fa ir , in v i o l a t i o n of A r t i c l e 6, p a r a g r a p h 1, of t h e C o n v e n t i o n . ... 

T h e diff icul ty , a s it s e e m s to u s , w h i c h t h e a p p l i c a n t s face is t o s h o w t h a t t h e c o u r t 

s h o u l d e x e r c i s e i ts p o w e r s u n d e r s e c t i o n 78(1 ) [of t h e Po l i ce a n d C r i m i n a l E v i d e n c e 

Act 1984] to e x c l u d e , b e c a u s e of i t s a d v e r s e effect o n t h e c o n d u c t of t h e p r o c e e d i n g s , 

m a t e r i a l w h i c h s e c t i o n 177(6) [of t h e F i n a n c i a l S e r v i c e s Ac t 1986] h a s e x p r e s s l y 

s t i p u l a t e d m a y b e u s e d in e v i d e n c e a g a i n s t a d e f e n d a n t . ... [ T h e a p p l i c a n t ' s c o u n s e l ] 

s u g g e s t s t h a t t h e r e is in t h e p r e s e n t c i r c u m s t a n c e s a conf l ic t b e t w e e n s e c t i o n 177(6) of 

t h e 1986 Act a n d s e c t i o n 78(1) of t h e 1984 Ac t a n d s u g g e s t s t h a t th i s confl ic t shou ld be 

r e s o l v e d by r e f e r e n c e t o t h e p r o v i s i o n s of t h e E u r o p e a n C o n v e n t i o n . In o u r j u d g m e n t , 

h o w e v e r , t h e r e is no confl ic t b e t w e e n t h e two p r o v i s i o n s . S e c t i o n 176(6) s h o w s t h a t 

P a r l i a m e n t d id no t c o n s i d e r t h e u s e of t h i s e v i d e n c e to be u n f a i r ... it is a l m o s t as if 

t h e r e w e r e a s t a t u t o r y p r e s u m p t i o n t o t h a t e f fec t . " 

T h e Lord C h i e f j u s t i c e added : 

"... t h e p r e s e n t p o s i t i o n is ve ry u n s a t i s f a c t o r y . I t w o u l d a p p e a r t h a t t h e [ a p p l i c a n t 

h a s ] o r c e r t a i n l y m a y h a v e g r o u n d s lo r c o m p l a i n i n g in S t r a s b o u r g a n d , if (he p e n a l t y is 

e n f o r c e d a n d [ she ] i n c u r s c o s t s in s e e k i n g relief, [ she] m a y h a v e c l a i m s t o c o m p e n s a t i o n 

a g a i n s t H e r M a j e s t y ' s G o v e r n m e n t . T h a t is n o t , h o w e v e r , s o m e t h i n g w h i c h t h e c o u r t s 

c a n r e m e d y . . . . T h e U n i t e d K i n g d o m is s u b j e c t t o a T r e a t y o b l i g a t i o n to g ive effect to t h e 

E u r o p e a n C o n v e n t i o n o n H u m a n R i g h t s a s i n t e r p r e t e d by t h e C o u r t of H u m a n R i g h t s , 

bu t t h a t a g a i n is no t s o m e t h i n g w h i c h t h i s c o u r t c a n e n f o r c e . " 

O n 10 N o v e m b e r 1997 the H o u s e of Lords refused the app l i can t leave 
to appea l . 

After the c r imina l t r ia l , the app l ican t faced professional discipl inary 
p roceed ings in t he course of which she rel ied, in mi t iga t ion , on t he fact 
t h a t she had a p p r o a c h e d the inspec tors voluntar i ly . She was severely 
r e p r i m a n d e d for d i sc red i t ing herse l f and the profession of c h a r t e r e d 
a c c o u n t a n t s and fined 750 pounds s t e r l ing (GBP) , plus G B P 2,000 in 
respec t of costs . 

B. R e l e v a n t d o m e s t i c law 

T h e powers in issue in th is case at t he re levant t i m e were largely 
con t a ined in the F inanc ia l Services Act 1986 at sect ion 177. Subsec t ion (1) 
of t h a t sect ion provided: 

" I f it a p p e a r s to t h e S e c r e t a r y of S t a t e t h a t t h e r e a r c c i r c u m s t a n c e s s u g g e s t i n g t ha t 

t h e r e m a y h a v e b e e n a c o n t r a v e n t i o n of s e c t i o n 1, 2, 4 o r 5 of t h e C o m p a n y S e c u r i t i e s 
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( I n s i d e r D e a l i n g ) Act 1985, h e m a y a p p o i n t o n e o r m o r e c o m p e t e n t i n s p e c t o r s t o c a r r y 

ou t s u c h i n v e s t i g a t i o n s as a r e r e q u i s i t e t o e s t a b l i s h w h e t h e r or not a n y s u c h 

c o n t r a v e n t i o n h a s o c c u r r e d a n d to r e p o r t t h e r e s u l t s of t h e i r i n v e s t i g a t i o n s t o h i m . " 

Subsec t ion (3) read : 

"If t h e i n s p e c t o r s c o n s i d e r t h a t a n y p e r s o n is o r m a y be a b l e to give i n f o r m a t i o n 

c o n c e r n i n g a n y s u c h c o n t r a v e n t i o n t h e y m a y r e q u i r e t h a t p e r s o n -

(a) to p r o d u c e to t h e m a n y d o c u m e n t s in h i s p o s s e s s i o n o r u n d e r his c o n t r o l r e l a t i n g 

t o t h e c o m p a n y in r e l a t i o n to w h o s e s e c u r i t i e s t h e c o n t r a v e n t i o n is s u s p e c t e d to h a v e 

o c c u r r e d o r to i ts s e c u r i t i e s ; 

(b) to a t t e n d b e f o r e t h e m ; a n d 

(c) o t h e r w i s e to give t h e m all a s s i s t a n c e in c o n n e c t i o n w i t h t h e i n v e s t i g a t i o n w h i c h 

he is r e a s o n a b l y a b l e to g ive ; 

a n d it sha l l b e t h e d u t y of t h a t p e r s o n to c o m p l y w i t h t h a t r e q u i r e m e n t . " 

Subsec t ion (4) e m p o w e r s a n inspec to r to e x a m i n e on o a t h any pe r son 
w h o m he cons iders is or m a y be able to give in fo rma t ion conce rn ing any 
such c o n t r a v e n t i o n , a n d to a d m i n i s t e r an o a t h accordingly. 

Subsec t ion (6) provided: 

"A s t a t e m e n t m a d e by a p e r s o n in c o m p l i a n c e w i t h a r e q u i r e m e n t i m p o s e d by v i r t u e 

of t h i s s e c t i o n m a y be u s e d in e v i d e n c e a g a i n s t h i m . " 

Subsec t ion (7) s t a t e d : 

"A p e r s o n sha l l no t u n d e r t h i s s e c t i o n be r e q u i r e d t o d i sc lose a n y i n f o r m a t i o n o r 

p r o d u c e a n y d o c u m e n t w h i c h he w o u l d be e n t i t l e d t o r e f u s e o r d i sc lose o r p r o d u c e on 

g r o u n d s of l ega l p r o f e s s i o n a l p r i v i l ege in p r o c e e d i n g s in t h e H i g h C o u r t ..." 

Sect ion 178 provided: 

"(1) If a n y p e r s o n -

(a) r e f u s e s to c o m p l y w i t h a n y r e q u e s t u n d e r s u b s e c t i o n (3) o f s e c t i o n 177 a b o v e ; o r 

(b) r e f u s e s t o a n s w e r a n y q u e s t i o n p u t l o h i m by i n s p e c t o r s a p p o i n t e d u n d e r t h a t 

s e c t i o n w i t h r e s p e c t t o a n y m a t t e r r e l e v a n t for e s t a b l i s h i n g w h e t h e r o r not a n y 

s u s p e c t e d c o n t r a v e n t i o n h a s o c c u r r e d , 

t h e i n s p e c t o r s m a y ce r t i fy t h a t fact in w r i t i n g t o t h e c o u r t a n d t h e c o u r t m a y i n q u i r e 

i n t o t h e c a s e . 

(2) If, a f t e r h e a r i n g a n y w i t n e s s w h o m a y b e p r o d u c e d a g a i n s t o r on b e h a l f of t h e 

a l l e g e d o f f e n d e r a n d a n y s t a t e m e n t w h i c h m a y be o f fe red in d e f e n c e , t h e c o u r t is 

sa t i s f i ed t h a t he d id w i t h o u t r e a s o n a b l e e x c u s e r e f u s e t o c o m p l y w i t h such a r e q u e s t o r 

a n s w e r a n y s u c h q u e s t i o n , t h e c o u r t m a y -

(a ) p u n i s h h i m in l ike m a n n e r a s if h e h a d b e e n g u i l t y of c o n t e m p t of c o u r t ... " 

Sect ion 78(1) of the Police and C r i m i n a l Evidence Act 1984, provides : 

" I n a n y p r o c e e d i n g s t h e c o u r t m a y r e f u s e t o a l low e v i d e n c e on w h i c h t h e p r o s e c u t i o n 

p r o p o s e s to re ly t o be g iven if it a p p e a r s to t h e c o u r t t h a t , h a v i n g r e g a r d to all t h e 

c i r c u m s t a n c e s , i n c l u d i n g t h e c i r c u m s t a n c e s in w h i c h t h e e v i d e n c e w a s o b t a i n e d , t h e 
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a d m i s s i o n of t h e e v i d e n c e w o u l d h a v e s u c h a n a d v e r s e effect on t h e f a i r n e s s of t h e 

p r o c e e d i n g s t h a t t h e c o u r t o u g h t no t t o a d m i t i t . " 

C O M P L A I N T 

T h e app l ican t compla ins , wi th re fe rence to the C o u r t ' s j u d g m e n t in t h e 
case of S a u n d e r s c i ted above, t h a t he r r ight to a fair t r ia l has been 
b r e a c h e d on account of t h e fact the p rosecu t ion m a d e use of t he answers 
and s t a t e m e n t s which she was compel l ed u n d e r law to give to t he D T I 
inspec to r s . T h e appl icant invokes Art ic le 6 §§ 1 and 2 of t he Conven t ion . 

T H E L A W 

1. T h e appl ican t m a i n t a i n s t h a t she did not receive a fair h e a r i n g since 
he r r ight not to i n c r i m i n a t e herse l f had been u n d e r m i n e d t h r o u g h the use 
m a d e by the p rosecu t ion of the s t a t e m e n t s she gave to t he D T I inspec tors 
u n d e r s t a t u t o r y compuls ion . T h e app l ican t invokes Art ic le 6 §§ 1 and 2 of 
t he Conven t ion , which provide respect ively a n d to t he e x t e n t r e l evan t : 

" I . In t h e d e t e r m i n a t i o n of. . . a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d 

t o a fair ... h e a r i n g ... 

2. E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence sha l l be p r e s u m e d i n n o c e n t u n t i l p r o v e d 

g u i l t y a c c o r d i n g to l a w . " 

T h e G o v e r n m e n t d i spu t e the app l i can t ' s a s se r t ion . T h e y m a i n t a i n , 
wi th re fe rence to t he S a u n d e r s j u d g m e n t ci ted above, t ha t a n accused ' s 
r ight not to i n c r i m i n a t e h imsel f is not infr inged if evidence is adduced 
aga ins t t h e accused which has been ob t a ined from a th i rd p a r t y u n d e r 
compuls ion . F u r t h e r m o r e , t h e r e can be no in f r ingemen t of t h a t r igh t if 
t he accused chooses vo lunta r i ly to give evidence . Finally, in l ine wi th the 
C o u r t ' s r e a s o n i n g in its S a u n d e r s j u d g m e n t , the G o v e r n m e n t emphas i s e 
t h a t p a r t i c u l a r r e g a r d m u s t be h a d to t he c i r c u m s t a n c e s of t h e case as a 
whole in o r d e r to d e t e r m i n e w h e t h e r or not t he use m a d e by the 
p rosecu t ion of evidence ob t a ined from an accused u n d e r compuls ion 
infr inges t he r igh t at issue. 

H a v i n g r e g a r d to these cons ide ra t ions , t he G o v e r n m e n t s t r ess tha t 
t he app l ican t vo lun t ee r ed evidence , firstly, to the inspec tors and, 
subsequen t ly , to t he inves t iga t ing officer respons ib le for the cr iminal 
inves t iga t ion . T h e fact t h a t t he appl ican t a p p r o a c h e d the inspec tors and 
was p r e p a r e d to supply t h e m with a w r i t t e n s t a t e m e n t before being 
in te rv iewed, a s t a t e m e n t which she herse l f acknowdedged to be 
vo lun ta ry , ind ica ted t h a t no e l e m e n t of coercion or oppress ion was 
appl ied aga ins t he r d u r i n g in terview. T h e G o v e r n m e n t also adver t to the 
fact t h a t t he appl ican t chose to waive legal profess ional pr ivi lege, t he reby 
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vo lun ta r i ly providing the inspec tors wi th more in fo rma t ion t h a n they 
would have b e e n en t i t l ed to ob ta in from he r in exerc ise of t he i r powers 
u n d e r the F inanc ia l Services Act 1986. Accord ing to t he G o v e r n m e n t , it 
was also signif icant t h a t t he appl ican t re l ied on the fact t h a t she had 
a p p r o a c h e d the inspec tors vo lun ta r i ly w h e n she gave evidence in t he 
disc ipl inary p roceed ings before her professional body. 

Agains t this backg round , t he G o v e r n m e n t m a i n t a i n tha t it is not open 
to t he app l ican t to asser t t h a t t he evidence a d d u c e d a t he r t r ia l had been 
ob t a ined by coercion or oppress ion in def iance of he r will. 

T h e app l i can t s t a t e s in reply t h a t sooner or l a t e r she would have been 
compel led by the inspec tors to answer ques t i ons . It was for t h a t reason 
t h a t she gave evidence to the inspec tors in c i r c u m s t a n c e s which the 
G o v e r n m e n t wrongly descr ibe as "vo lun ta ry" . A d m i t t e d l y she gave 
evidence w h e n cau t ioned by the inves t iga t ing officer. However , it m u s t 
not be over looked t h a t she had a l r eady been ques t i oned u n d e r 
compuls ion . W h e t h e r or not she had a free choice to speak or m a i n t a i n 
silence before the inves t iga t ing officer m u s t be viewed in t h a t con tex t . 

T h e G o v e r n m e n t refer to the use m a d e by the p rosecu t ion at t he 
app l i can t ' s t r ia l of evidence given by he r u n d e r compuls ion . T h e y asse r t 
t h a t the app l i can t could not c la im to have b e e n d i s a d v a n t a g e d since t he 
p rosecu t ion never c o n t e n d e d t h a t t h e r e was any incons is tency b e t w e e n 
her vo lun ta ry s t a t e m e n t s and those ob ta ined u n d e r compuls ion . 
Moreover , t he p rosecu t ion did not have to rely on h e r evidence to secure 
he r convict ion having r ega rd in p a r t i c u l a r to t he i n c r i m i n a t i n g s t a t e m e n t s 
of M r P. a n d of he r fa ther . 

T h e app l ican t r e i t e r a t e s he r belief t h a t she had no free choice when she 
first m e t wi th t he inspec to r s . T h e fact t h a t she dec ided to answer the 
in spec to r s ' ques t i ons before they could compe l t h e m from he r in exercise 
of t he i r s t a t u t o r y powers could not r e n d e r h e r t r ia l fair. W i t h o u t those 
answers the p rosecu t ion would not have been able to m a k e ou t a case 
aga ins t her . T h e app l ican t fu r the r m a i n t a i n s t h a t a l t h o u g h she had 
p leaded in mi t i ga t i on before her profess ional body tha t she had 
vo lunta r i ly a p p r o a c h e d the inspec to r s , h e r p lea m u s t necessar i ly be 
cons idered aga ins t t he b a c k g r o u n d of compuls ion to do so. 

T h e C o u r t observes t h a t bo th p a r t i e s pray-in-aid t he pr inc ip les laid 
clown in its S a u n d e r s j u d g m e n t c i ted above in suppor t of the i r respect ive 
pos i t ions . 

T h e C o u r t recal ls t h a t in t h a t j u d g m e n t it s t a t e d tha t , a l t h o u g h not 
specifically m e n t i o n e d in Art ic le 6 of t he C o n v e n t i o n , the r ight to s i lence 
a n d the r ight not to i n c r i m i n a t e oneself a r e genera l ly recognised 
i n t e r n a t i o n a l s t a n d a r d s which lie a t t he h e a r t of t he not ion of a fair 
p r o c e d u r e u n d e r Art ic le 6. T h e i r r a t i ona l e lies, inter alia, in the 
p ro tec t ion of the accused aga ins t i m p r o p e r compuls ion by the a u t h o r i t i e s 
t h e r e b y c o n t r i b u t i n g to the avoidance of mi sca r r i ages of j u s t i ce and to t he 
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fulfi lment of the a ims of Art ic le 6. T h e r ight not to i n c r i m i n a t e oneself, in 
pa r t i cu l a r , p r e supposes t h a t t he p rosecu t ion in a c r imina l case seek to 
prove the i r case aga ins t t he accused wi thou t resor t to evidence ob t a ined 
t h r o u g h m e t h o d s of coercion or oppress ion in def iance of the will of t he 
accused. In this sense t h e r igh t is closely l inked to t he p r e s u m p t i o n of 
innocence con ta ined in Art ic le 6 § 2 of t he C o n v e n t i o n (see t he S a u n d e r s 
j u d g m e n t c i ted above, p . 2064, § 68) . 

F u r t h e r m o r e , w h e t h e r t he use m a d e by the p rosecu t ion of s t a t e m e n t s 
m a d e by a n accused u n d e r legal compuls ion a m o u n t s to an unjust if iable 
in f r ingemen t of t he r ight m u s t be e x a m i n e d by the C o u r t in t he light of all 
the c i r c u m s t a n c e s of the case (ibid., pp . 2064-65, § 69). 

T h e C o u r t observes t h a t in t he S a u n d e r s case it found t h a t t h e 
appl ican t was obl iged u n d e r pa in of sanc t ion to give evidence to 
inspec tors us ing compul so ry powers u n d e r t he C o m p a n i e s Act 1985 and 
tha t t he p rosecu t ion m a d e ex tens ive use of t he s t a t e m e n t s which he gave 
in t he course of n ine in terviews in a m a n n e r which sought to i nc r imina t e 
h im. O n t h a t account t he C o u r t concluded t h a t t h e r e had b e e n a n 
in f r ingemen t of the r ight not to i n c r i m i n a t e oneself, in b r e a c h of Article 6 
§ 1 of t he Conven t i on . 

It is not d i spu t ed t h a t in t he in s t an t case t he appl ican t was obliged 
u n d e r sect ions 177(3) and 178(1) of t he t h e n F inanc ia l Services Act 1986 
to a t t e n d before the inspec tors w h e n s u m m o n e d on 7 F e b r u a r y 1991 and 
to answer ques t i ons pu t to he r u n d e r oa th . Howeve r it is to be observed 
t h a t , by t h a t s t age , t he appl ican t had a l r eady provided unsol ic i ted wr i t t en 
and oral s t a t e m e n t s to t he inspec tors a t t he t i m e of the l a t t e r ' s in terview 
with h e r fa ther . It would not a p p e a r from the t r a n s c r i p t s of he r own 
formal in terv iew wi th the inspec tors t h a t t he app l ican t d e p a r t e d from 
her or ig ina l account of w h a t h a p p e n e d on the even ing of 16 J u l y 1990. 
T h e app l ican t was cons i s t en t in he r a s se r t ion t h a t her decis ion to select 
Aa ronsons was not p r o m p t e d by any in fo rma t ion suppl ied by anyone 
p r e s e n t at he r h o m e at the m a t e r i a l t ime . 

T h e C o u r t m u s t also have r e g a r d to t he fact t h a t t he app l i can t , unlike 
M r S a u n d e r s , did not object to the p rosecu t ion ' s r e l i ance on the 
s t a t e m e n t s which she gave u n d e r o a t h to t he inspec to r s on 7 F e b r u a r y 
1991. O n the con t ra ry , t he appl ican t herse l f re l ied on t h e s e s t a t e m e n t s to 
es tab l i sh in t he eyes of t h e j u r y an u n w a v e r i n g line of defence to the 
cha rges b r o u g h t aga ins t her . However , t he fact t h a t t he s t a t e m e n t s given 
to t he inspec tors were excu lpa to ry does not of itself lead to the conclusion 
t h a t t h e r e was no b reach of t he app l i can t ' s r ight not to i nc r imina te 
herself. T h e C o u r t recal ls in th is connec t ion t h a t t e s t i m o n y ob ta ined 
u n d e r compuls ion which a p p e a r s on t he face of it to be of a non-
i n c r i m i n a t i n g n a t u r e - such as excu lpa to ry r e m a r k s or m e r e informat ion 
on ques t ions of facts - may l a t e r be deployed in c r imina l p roceed ings in 
suppor t of t he p rosecu t ion case , for e x a m p l e to con t rad ic t or cast doubt 
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upon o t h e r s t a t e m e n t s of t he accused or evidence given by h im d u r i n g the 
tr ial or to o the rwise u n d e r m i n e his credibi l i ty (see t he S a u n d e r s j u d g m e n t 
ci ted above, p . 2065, § 71). 

W i t h re fe rence to the facts of t he p r e s e n t case , it would a p p e a r t h a t the 
p rosecu t ion had r e g a r d to t he var ious s t a t e m e n t s which the app l ican t 
m a d e in t he course of t he inves t iga t ion: t he w r i t t e n s t a t e m e n t she 
p r e p a r e d for he r legal advisers pr ior to he r formal in terv iew before t he 
inspec tors u n d e r o a t h ; her ora l s t a t e m e n t given to the inspec tors a t t h e 
t i m e of t he informal in terview conduc t ed jo in t ly wi th he r fa ther ; t he ora l 
s t a t e m e n t which she provided u n d e r o a t h to t he inspec tors a n d the 
s t a t e m e n t which she gave u n d e r cau t ion to the inves t iga t ing officer from 
the DTI . T h e j u d g e in his s u m m i n g - u p d r ew the j u ry ' s a t t e n t i o n to all the 
evidence which the appl ican t h a d provided on these occasions . T h e 
p rosecu t ion did not seek to i m p u g n the app l i can t ' s credibi l i ty by 
c o m p a r i n g a n d c o n t r a s t i n g wha t she said u n d e r oa th before t he 
inspec tors wi th t he con t en t of he r o t h e r s t a t e m e n t s . It would a p p e a r tha t 
the p rosecu t ion sought to s u b s t a n t i a t e the cha rges aga ins t the app l ican t 
by po in t ing to t he incons is tenc ies b e t w e e n the evidence given by, in 
pa r t i cu l a r , her fa ther , M r P. a n d he r co-accused a t the t r ia l wi th he r own 
vo lun ta ry a n d s teadfas t account of w h a t led her to advise he r fa ther to 
p u r c h a s e sha re s in Aa ronsons . 

H a v i n g r ega rd to t he se cons ide ra t ions , t he C o u r t is not p e r s u a d e d t h a t 
t he p rosecu t ion rel ied on the s t a t e m e n t s which the app l ican t gave to the 
inspec tors u n d e r o a t h in a m a n n e r ca lcu la ted to i n c r i m i n a t e her . O n the 
con t r a ry , it would a p p e a r t h a t those s t a t e m e n t s were t r e a t e d as one 
e l e m e n t of an overal l defence case which had to be d i sc red i ted and which 
t h e appl ican t had first v o l u n t e e r e d in w r i t t e n and oral form to the 
inspec tors on 18 D e c e m b e r 1990. T h e task facing the p rosecu t ion was to 
expose t he w e a k n e s s of t h a t defence in the l ight of the t e s t i m o n y provided 
by the o t h e r wi tnesses . In t he C o u r t ' s opinion it did so wi thou t any 
unjust i f ied recourse to evidence which can be said to have been ob ta ined 
in def iance of the app l i can t ' s will or was a t va r i ance wi th he r r igh t to be 
p r e s u m e d innocen t . 

For t he above reasons , t he C o u r t concludes t h a t t he app l i can t ' s 
c o m p l a i n t s a re manifes t ly i l l-founded wi th in t he m e a n i n g of Art ic le 35 § 3 
of the Conven t i on a n d t hus inadmiss ib le u n d e r Art ic le 35 § 4. 

For these r ea sons , t he C o u r t u n a n i m o u s l y 

Declares inadmiss ib le the r e m a i n d e r of t he app l ica t ion . 
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SOMMAIRE1 

Usage au procès de déclarations que l'accusée avait été contrainte de faire 
antérieurement à des inspecteurs enquêtant sur un délit d'initié présumé 

Article 6 §§ 1 et 2 

Procès équitable - Procédure pénale -Auto-incrimination - Usage au procès de déclarations que 

l'accusée avait été contrainte de faire antérieurement à des inspecteurs enquêtant sur un délit 

d'initié présumé - Caractère spontané des déclara/ions - Emploi par l'accusation de déclarations 

obtenues dans l'exercice de pouvoirs coercitifs 

* 
* * 

La requérante, expert-comptable de son état, accompagna de son plein gré son 
père lorsque celui-ci fut interrogé par des inspecteurs du ministère du Commerce 
et de l'Industrie enquêtant sur un délit d'initié présumé dans le cadre d'une offre 
publique d'achat. L'intéressée fournit aux inspecteurs une déclaration écrite 
qu'elle avait établie à l'intention de ses solicitors et dans laquelle elle exposait ses 
souvenirs d'une réunion qui avait eu lieu quelques mois auparavant et à la suite de 
laquelle son père, sur ses conseils, avait acheté des actions de la société cible. La 
requérante confirma aux inspecteurs la teneur de sa déclaration, bien qu'elle ne 
fût pas sous serment ou tenue de répondre à leurs questions. Par la suite, lors d'un 
entretien officiel avec les inspecteurs, elle confirma sous serment sa déclaration et, 
au cours de la procédure pénale ultérieure, en réitéra les principaux éléments. Au 
procès de l'intéressée, un autre expert-comptable, M. P., reconnut avoir divulgué 
lors de la rencontre en question des informations sur l'offre publique d'achat 
envisagée, mais affirma n'avoir pas donné suffisamment d'informations pour 
permettre l'identification de la société cible. Le coaccusé de la requérante 
confirma pour l'essentiel ce récit. Dans sa déposition, le père de la requérante 
déclara que sa fille ne lui avait pas conseillé d'acheter des actions de la société en 
question, mais qu'elle avait mentionné cette société parmi d'autres. Selon la 
défense, les informations données par M. P. n'avaient pas permis d'identifier la 
société. La requérante ne déposa pas, mais invoqua les déclarations qu'elle avait 
faites aux inspecteurs. Elle fut condamnée avec son coaccusé. La Cour d'appel 
débouta l'intéressée et la Chambre des lords lui refusa l'autorisation de la saisir. 

Article 6 §§ 1 et 2: dans l 'arrêt Saunders c. Royaume-Uni du 17 décembre 1996 
(Recueil des arrêts et décisions 1996-VI), la Cour a conclu que l'ample usage fait par 
l'accusation des déclarations que le requérant avait été contraint de formuler 
devant les inspecteurs du ministère du Commerce et de l'Industrie avait porté 
atteinte aux droits de l'intéressé de ne pas contribuer à sa propre incrimination. 
Bien qu'en l'espèce la requérante ait été obligée de participer à l 'entretien officiel 

I. R é d i g é p a r le g re f f e , il ne lie p a s la C o u r . 
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avec les inspecteurs et de répondre sous serment à leurs questions, elle avait déjà 
fait spontanément à ce stade des déclarations écrites et orales aux inspecteurs 
lorsque ceux-ci avaient interrogé son père, et il apparaît qu'elle ne s'est pas 
écartée de la version donnée dans ces déclarations. En outre, à la différence de 
M. Saunders, la requérante ne s'est pas opposée à ce que l'accusation se fondât 
sur les déclarations qu'elle avait formulées sous serment. Le caractère disculpant 
de ces déclarations n'entraîne pas en soi la conclusion qu'il n'y a pas eu violation du 
droit de la requérante de ne pas contribuer à sa propre incrimination, car un 
témoignage qui semble de prime abord dépourvu de caractère incriminatoire 
peut par la suite être utilisé à l'appui de la thèse de l'accusation. Toutefois, en 
l'espèce, l'accusation n'a pas tenté de mettre en doute la crédibilité de la 
requérante en confrontant et en opposant ses propos sous serment devant les 
inspecteurs avec la teneur de ses autres déclarations, mais elle tendait à étayer 
les accusations dirigées contre l'intéressée en soulignant les incohérences entre la 
version de celle-ci et les dépositions d'autres témoins. Par conséquent, l'accusation 
ne s'est pas appuyée sur les déclarations que la requérante avait faites sous 
serment d'une manière qui visait à l'incriminer, mais les a traitées comme un 
clément d'une défense générale sur laquelle il fallait je ter le doute. L'accusation 
a tenté de mettre en évidence les faiblesses de cette défense, sans recours injustifié 
à des éléments de preuve dont on peut dire qu'ils ont été obtenus contre la volonté 
de la requérante ou au mépris du droit de celle-ci à la présomption d'innocence: 
défaut manifeste de fondement. 

Jurisprudence citée par la Cour 

Saunders c. Royaume-Uni, arrêt du 17 décembre 1996, Recueil des arrêts et décisions 
1996-VT 
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(...) 

E N F A I T 

La r e q u é r a n t e [M""' Lorelie S ta ines ] est u n e r e s so r t i s s an t e b r i t a n n i q u e 

née en 1954. E x p e r t - c o m p t a b l e de son é t a t , elle rés ide à Wa l ton -on -

T h a m e s , en A n g l e t e r r e . 

Devan t la C o u r , elle est r e p r é s e n t é e p a r M1' D. Gibson-Lee , avocat au 

b a r r e a u de L o n d r e s . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té exposés p a r la r e q u é r a n t e , 

peuven t se r é s u m e r c o m m e sui t . 

En j a n v i e r 1994, l ' in té ressée et M. M., coaccusé , furent j u g é s pa r u n 

j u r y à YInner London Crown Court sur p lus ieurs chefs d ' accusa t ion . O n leur 

r ep rocha i t n o t a m m e n t d 'avoir conseil lé ou p e r m i s à a u t r u i de négocier des 

va leurs mobi l iè res alors que cela leur é ta i t i n t e rd i t , en violat ion de 

l 'ar t ic le 1 § 7 de la loi de 1985 re la t ive aux va leu r s mobi l iè res des sociétés 

(délit d ' in i t ié) (Company Securities (Insider Dealing) Act 1985 - « la loi de 

1985»). 

Selon l ' accusa t ion , u n c e r t a i n M. P. , e x p e r t - c o m p t a b l e , avait su grâce à 

son emplo i q u e l 'un des c l ien ts de sa f i rme envisagea i t de p r e n d r e le 

cont rô le d ' une société du nom d 'Aaronsons . Le 16 ju i l le t 1990, il avait 

pa r t i c ipé à u n e r é u n i o n à laque l le la s i t ua t ion f inancière de la société 

cible et de la société in i t ia t r ice avait é té e x a m i n é e e t , en conséquence , 

avait eu conna i s sance du cours v e n d e u r de l 'ac t ion de la société visée e t 

du ca l end r i e r de l ' opéra t ion d ' acquis i t ion . Vu ce t t e conna i s sance , M. P . 

é ta i t cons idéré c o m m e une « p e r s o n n e en re l a t ion avec la soc ié té» , en 

possess ion d'« in fo rma t ions conf ident ie l les de n a t u r e à influer sur le 

cou r s» , au sens des ar t ic les 9 et 10 de la loi de 1985. 

Le 15 n o v e m b r e 1990, le m i n i s t r e du C o m m e r c e et de l ' Indus t r ie 

(Department of Trade and Industry «le DTI») dés igna , en ve r tu de l 'ar t icle 

1 77 de la loi de 1986 sur les services f inanciers (Financial Services Act 1986 

- « la loi de 1986») , des i n spec t eu r s pour e n q u ê t e r sur les t r a n s a c t i o n s sur 

les ac t ions d 'Aa ronsons . Des in spec teu r s du DTI i n t e r r o g è r e n t le pè r e de 

la r e q u é r a n t e de façon informel le le 18 d é c e m b r e 1990. Bien q u e n ' ayan t 

pas é té convoquée , la r e q u é r a n t e déc ida d ' a c c o m p a g n e r son p è r e . 

A ce t t e occasion, l ' in té ressée fourni t aux in spec teu r s copie d 'une 

déc l a r a t i on écr i te qu 'e l le avait é tabl ie à l ' i n ten t ion de ses solicitors et dans 

laque l le elle exposai t ses souveni rs des é v é n e m e n t s de la soirée du 18juillet 

1990. Selon ce d o c u m e n t , le soir en ques t ion , elle avait d îné avec des 

col lègues c o m p t a b l e s au r e s t a u r a n t où ils ava ien t eu u n e discussion 

géné ra l e sur les o p p o r t u n i t é s d ' acha t et d ' i nves t i s s emen t . Des r appor t s 
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cours-bénéf ice et des cours bours ie r s ava ien t é té m e n t i o n n é s ainsi q u e le 

fait q u e le b â t i m e n t é ta i t un sec t eu r favorable . La r e q u é r a n t e avait 

souha i t é d o n n e r des conseils à son pè re . P a r le passé , elle avait 

c o m m u n i q u é des in format ions fondées sur des r u m e u r s , d o n t a u c u n e 

n 'avai t p r é s e n t é un i n t é r ê t . Elle avait é tud i é les j o u r n a u x , cons idé ré les 

sociétés p e r t i n e n t e s et d e m a n d é des r e n s e i g n e m e n t s pa r t é l é p h o n e . 

Aa ronsons avai t p a r u ê t r e une société propice à des p l a c e m e n t s . La 

r e q u é r a n t e s 'é ta i t e n t r e t e n u e avec son pè re qu i avait accep té d ' inves t i r 

p o u r l u i -même et pour son c o m p t e à elle, et ils é t a i en t convenus d 'un 

p a i e m e n t u l t é r i e u r . A a u c u n m o m e n t elle n 'ava i t pensé faire quoi q u e ce 

fût d ' un t a n t soit peu illégal et elle ignora i t si l 'une des p e r s o n n e s 

p r é s e n t e s au r e s t a u r a n t é ta i t ou avai t é té en re la t ion avec Aaronsons . 

La r e q u é r a n t e conf i rma la t e n e u r de sa déc la ra t ion écr i te lors de 

l ' en t r evue informel le avec les i n spec teu r s du DTI le 18 d é c e m b r e 1990. A 

l ' ins tar de son p è r e , elle ne fut pas sous s e r m e n t à ce m o m e n t - l à et les 

i n spec teu r s le lui s i gna l è r en t et lui r a p p e l è r e n t qu ' e l l e n ' é t a i t pas t e n u e 

de r é p o n d r e aux ques t i ons à ce s t ade . Elle l eur d é c l a r a q u e si M. P., qui 

é ta i t p r é sen t au r e s t a u r a n t , avai t dit quoi q u e ce fût d 'expl ic i te sur 

Aa ronsons , elle n ' au ra i t pas d o n n é s u i t e ; il en a u r a i t é té de m ê m e si elle 

avait su qu ' i l é ta i t en re la t ion avec ce t t e socié té . 

I n t e r r o g é pa r les i n spec t eu r s , M. M., qu i avai t a che t é 5 000 ac t ions 

d 'Aaronsons par le biais d ' un t ie rs le 25 ju i l le t 1990, aff irma qu ' i l avait 

t e l l emen t bu au cours de la soirée qu ' i l ne se r appe la i t pas de ce qui 

s 'é tai t dit au domici le de la r e q u é r a n t e . U n ou deux j o u r s plus t a rd , 

l 'époux de la r e q u é r a n t e lui avait m o n t r é les r e ch e rch es de celle-ci qui 

m e n t i o n n a i e n t le nom de sociétés , n o t a m m e n t celui d 'Aaronsons . Il avait 

a lors observé le cours de l 'act ion de la société qui avait c o m m e n c é à 

évoluer . Il d é c l a r a q u e les r e c h e r c h e s de la r e q u é r a n t e lui ava ien t 

rafraîchi la m é m o i r e sur la discussion qu ' i ls ava ien t eue au domici le de 

celle-ci. D a n s u n e l e t t r e aux in spec teu r s , le coaccusé aff i rma 

u l t é r i e u r e m e n t qu ' i l pensa i t q u e M. P. avai t d ivulgué des d o n n é e s 

f inancières le soir en ques t ion , mais qu' i l ne se souvenai t pas e x a c t e m e n t 

de que l le in fo rmat ion il s 'agissai t . Il m e n t i o n n a en o u t r e q u e M. P. avai t 

par lé d ' une sér ie de r a p p o r t s i n t é r e s s a n t s et évoqué le cours de l 'act ion de 

l ' en t r ep r i se qu ' i l avai t supposé ê t r e la socié té cible. 

Pa r la su i t e , le 7 février 1991, la r e q u é r a n t e pa r t i c ipa à un e n t r e t i e n 

officiel avec les i n spec t eu r s , au cours d u q u e l elle déposa sous s e r m e n t . A 

ce t t e occasion, elle cert if ia q u e la d é c l a r a t i o n écr i te qu 'e l l e l eur avait 

r emise lors de l ' en t revue informel le du 18 d é c e m b r e 1990 exposai t 

f idè lement et i n t é g r a l e m e n t ses souvenirs des é v é n e m e n t s . En o u t r e , elle 

conf i rma qu ' i l s 'agissai t d ' u n e déc l a r a t i on é tabl ie s p o n t a n é m e n t à 

l ' in ten t ion de ses consei l lers j u r i d i q u e s . 

A l ' issue de l ' e n q u ê t e m e n é e en ve r tu de l 'ar t icle 177 de la loi de 1986, 

u n e in fo rma t ion péna le fut ouve r t e . Le 21 février 1992, la r e q u é r a n t e 
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accep ta , ap r è s avoir é t é ave r t i e , d 'avoir u n e n t r e t i e n e n r e g i s t r é sur b a n d e 

m a g n é t i q u e avec un e n q u ê t e u r du DTI. Elle r é i t é r a les p r inc ipaux 

é l é m e n t s de ses déc l a ra t ions écr i tes et o ra les a u x i n spec t eu r s . 

Dans sa dépos i t ion au procès de la r e q u é r a n t e , M. P. d é c l a r a avoir d îné 

au r e s t a u r a n t avec l ' i n té ressée et M. M. le 18 juillet 1990. A p r è s le r epas , 

ils é t a i en t r e t o u r n é s au domici le de la r e q u é r a n t e où M. M. d e m e u r a i t . 

M. P. avait a lors m e n t i o n n é qu ' i l t ravai l la i t sur une offre pub l ique 

d ' acha t q u e l 'un des c l ients de sa f i rme envisagea i t de lancer sur le 

capi ta l coté en bourse de la société cible. La r e q u é r a n t e et M. M. avaient 

insis té pour c o n n a î t r e le n o m de la société , ma i s il n 'avai t pas voulu le l eur 

d o n n e r . S 'en é ta i t suivi u n j e u de dev ine t t e s a u cours d u q u e l il avai t da igné 

fournir q u e l q u e s in fo rma t ions sur la société , n o t a m m e n t le fait que la 

prise de cont rô le devai t avoir lieu deux s e m a i n e s plus t a rd , q u e la société 

m a n u f a c t u r a i t des a r t ic les de cuis ine , qu 'e l l e f igurait clans les co ta t ions du 

sec t eu r indus t r ie l et qu ' e l l e avai t des act iv i tés d a n s l ' indus t r i e de la 

cons t ruc t ion . Il avai t é g a l e m e n t m e n t i o n n é le r a p p o r t cours-bénéfice et 

le cours de l 'act ion de la société et , a lors q u e la d iscuss ion avait 

p rogressé , le cours v e n d e u r . U n j o u r n a l pub l i an t les co ta t ions avai t é t é 

uti l isé c o m m e base p o u r les ques t ions c o n c e r n a n t diverses socié tés . A un 

m o m e n t , la r e q u é r a n t e et M. M. ava ien t sondé M. P. au sujet 

d 'Aaronsons , ma i s ce d e r n i e r avai t aff irmé ne pas conna î t r e le n o m de la 

société . Au procès , M. P. d é c l a r a que l ' o r i en ta t ion q u ' a v a i e n t pr i se les 

ques t ions l 'avait mis ma l à l 'aise, mais il aff i rma n 'avoir pas d o n n é 

su f f i s amment d ' i n fo rma t ions pour p e r m e t t r e l ' ident i f icat ion de la société . 

Au procès , M. M . conf i rma pour l 'essent ie l le récit de M. P. 

D a n s son t é m o i g n a g e au procès , l ' époux de la r e q u é r a n t e ind iqua que 

le 19 ju i l le t 1990 ce t t e d e r n i è r e avait fait des r e ch e rch es sur des 

possibi l i tés de p l a c e m e n t pour son pè re . Il en avai t d i scuté avec M. M. e t 

l 'avait in formé de la l iste de n o m s que son épouse avai t laissée su r la tab le 

du salon. Il avait p e u t - ê t r e m e n t i o n n é à son épouse et à M. M. qu ' i l 

pencha i t pour A a r o n s o n s ma i s il n 'avai t pas fait le l ien e n t r e c e t t e société 

et M. P. Le pè re de la r e q u é r a n t e , d a n s sa dépos i t ion au procès , ind iqua 

qu ' i l avait a che t é 12 000 ac t ions de ce t t e société en ju i l le t 1990, qu' i l les 

avai t ensu i t e vendues en réa l i san t une plus-value et qu ' i l avait r é p a r t i les 

ga ins e n t r e ses en fan t s , y compr i s la r e q u é r a n t e . Il aff i rma qu ' i l avait 

d i scuté avec sa fille de p l a c e m e n t s po ten t i e l s et q u e celle-ci savait qu' i l 

envisageai t le s ec t eu r du b â t i m e n t . La r e q u é r a n t e lui avait di t qu 'e l le 

avai t pa r l é avec d ' a u t r e s p e r s o n n e s de r a p p o r t s cours-bénéf ice et , ap rès 

avoir effectué des r eche rches , elle lui avai t d o n n é le n o m d 'Aaronsons . 

D ' a p r è s le pè r e de l ' i n t é ressée , ce t t e d e r n i è r e ne lui avait pas conseillé 

d ' a c h e t e r des ac t ions d 'Aa ronsons ma i s de cons idé re r ce t t e société p a r m i 

d ' a u t r e s . 

Selon la défense , si des in fo rma t ions ava ien t p e u t - ê t r e é té g lanées 

a u p r è s de M. P., celles-ci n ' é t a i e n t pas exhaus t ives et p lu tô t insuffisantes 
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p o u r ident i f ier A a r o n s o n s c o m m e é t a n t la c o m p a g n i e visée. De ce fait, la 

r e q u é r a n t e et M. M. p r é t e n d i r e n t qu ' i l ne s 'agissai t pas d'« in fo rma t ions 

conf ident ie l les de n a t u r e à inf luer su r le c o u r s » . Au procès , la r e q u é r a n t e 

invoqua les déc l a ra t ions faites a u x in spec t eu r s , mais ne déposa pas . Pa r 

c o n t r e , M . M. fit u n e dépos i t ion qu i fut pour l 'essent iel conforme à la 

vers ion qu ' i l avai t d o n n é e aux i n spec t eu r s . Il m e n t i o n n a é g a l e m e n t q u e 

le l e n d e m a i n de la soirée au domic i le de la r e q u é r a n t e , celle-ci l 'avait 

appe lé pour lui d i re qu 'e l le effectuai t des r e c h e r c h e s . Q u a n d elle avait 

évoqué A a r o n s o n s , il avait dit : «c 'es t la société don t il s ' ag i t» , non en 

ra ison d ' une ind ica t ion d o n n é e pa r M. P . mais p a r renvoi à u n e al lusion 

faite a n t é r i e u r e m e n t dans l ' année . Il n 'ava i t pas exp l iqué ce lien à 

l ' i n té ressée . Au m o m e n t de t é m o i g n e r , il avait réal isé q u e le lien é ta i t 

e r r o n é . D a n s sa dépos i t ion devan t le j u r y , M. M. laissa e n t e n d r e q u e 

l ' ident i f icat ion d 'Aaronsons é ta i t en g r a n d e pa r t i e d u e à la chance . 

D a n s son r é s u m é , le j u g e r a p p e l a aux j u r é s qu ' i l s ne pouva ien t pas t i r e r 

de conclusions défavorables du fait q u e la r e q u é r a n t e n 'avai t pas déposé au 

procès et qu ' i l s n ' ava ien t pas pu la voir t é m o i g n e r sous s e r m e n t d e v a n t les 

i n spec t eu r s . Q u a n t aux déc l a r a t i ons de l ' i n t é ressée , le juge observa en 

o u t r e q u e celle-ci avai t é té une p e r s o n n e i n t è g r e j u s q u ' a u x é v é n e m e n t s en 

ques t i on et qu ' i l é ta i t p lus facile de croire une p e r s o n n e de m o r a l i t é 

i r r ép rochab le que q u e l q u ' u n qui avait dé jà é té c o n d a m n é à p lus ieurs 

repr i ses pour m a l h o n n ê t e t é . Enfin, il aver t i t les j u r é s q u ' e n cons idé ran t le 

poids à d o n n e r à la dépos i t ion à c h a r g e faite pa r M. P., ils deva ien t p r e n d r e 

en c o m p t e q u e celui-ci avait p e u t - ê t r e é té mot ivé par un dés i r de vengeance 

pu i sque c 'é ta i t la r e q u é r a n t e qu i avai t d o n n é son nom aux in spec t eu r s . 

Le 1 7 j a n v i e r 1994, la r e q u é r a n t e et M. M. furent r e c o n n u s coupab les et 

c o n d a m n é s c h a c u n à une a m e n d e . 

Le 16juin 1994, u n j u g e u n i q u e accorda l ' au to r i sa t ion d ' i n t e r j e t e r appe l . 

Le 24 avril 1997, ap r è s avoir e x a m i n é n o t a m m e n t les a r g u m e n t s de la 

r e q u é r a n t e fondés sur le r a i s o n n e m e n t déve loppé pa r la C o u r e u r o p é e n n e 

des Dro i t s de l ' H o m m e d a n s son a r r ê t S a u n d e r s c. R o y a u m e - U n i du 

17 d é c e m b r e 1996 (Recueil des arrêts et décisions 1996-VI), la C o u r d ' appe l 

( c h a m b r e c r imine l l e ) d é b o u t a l ' i n t é res sée . 

Sur ce poin t , le Lord Chief Justice, Lord B i n g h a m , s ' e x p r i m a ainsi : 

« L a d é f e n s e p r é t e n d q u e l ' a d m i s s i o n , e n l ' e s p è c e , c o m m e m o y e n d e p r e u v e d e s 

r é p o n s e s o b t e n u e s d e fa [ r e q u é r a n t e ] p a r les i n s p e c t e u r s q u i o n t fait u s a g e d e p o u v o i r s 

coe rc i t i f s p o u r l ' i n t e r r o g e r a n u i à l ' é q u i t é de la p r o c é d u r e au p o i n t q u e c e t t e c o u r 

d e v r a i t d i r e q u e ces r é p o n s e s a u r a i e n t d û ê t r e e x c l u e s . C e t a r g u m e n t n ' a p a s é t é 

sou levé d e v a n t le j u g e d u fond , p u i s q u e l ' a r r ê t d a n s l ' a f fa i re S a u n d e r s n ' a v a i t p a s 

e n c o r e é t é r e n d u . A u j o u r d ' h u i , t o u t e f o i s , à la l u m i è r e d e c e t t e d é c i s i o n d e la C o u r 

e u r o p é e n n e d e s D r o i t s de l ' H o m m e , la d é f e n s e s o u t i e n t q u e n o u s d e v r i o n s d i r e q u e ces 

é l é m e n t s a u r a i e n t dû ê t r e é c a r t é s . 

D a n s s a r e q u ê t e a u x i n s t i t u t i o n s d e S t r a s b o u r g , M . S a u n d e r s a l l é g u a i t n ' a v o i r p a s 

béné f i c i é d ' u n p r o c è s é q u i t a b l e q u a n t a u x a c c u s a t i o n s e n m a t i è r e p é n a l e d i r i g é e s 
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c o n t r e lui , a u m é p r i s d e l ' a r t i c l e 6 § 1 d e la C o n v e n t i o n e u r o p é e n n e d e s D r o i t s d e 

[ ' H o m m e . L a C o u r , à la m a j o r i t é , a r e t e n u ce grief . M . S a u n d e r s a f f i r m a i t q u e les 

i n s p e c t e u r s d é s i g n é s p a r le m i n i s t è r e du C o m m e r c e et de l ' I n d u s t r i e a v a i e n t e u 

r e c o u r s à d e s p o u v o i r s coe rc i t i f s p o u r l ' i n t e r r o g e r , q u e les r é p o n s e s q u ' i l a v a i t d o n n é e s 

a v a i e n t é t é i n v o q u é e s p a r l ' a c c u s a t i o n à son p r o c è s , qu ' i l ava i t d o n c é t é p r ivé d e 

l ' e x e r c i c e de son d r o i t de ne p a s s ' i n c r i m i n e r l u i - m ê m e et q u e la l i b e r t é d ' e x e r c i c e d e 

ce d r o i t é t a i t i n d i s p e n s a b l e à l ' é q u i t é d ' u n p r o c è s p é n a l . 

[La r e q u é r a n t e ] i n v o q u e ce r a i s o n n e m e n t p a r a n a l o g i e . L e s p o u v o i r s en q u e s t i o n s o n t 

p o u r l ' e s s e n t i e l les m ê m e s . L e s r é p o n s e s o b t e n u e s p a r les i n s p e c t e u r s a y a n t servi à 

é t a y e r la t h è s e d e l ' a c c u s a t i o n , la d é f e n s e p r é t e n d q u ' i l y a e u v i o l a t i o n d e la 

C o n v e n t i o n e n l ' e s p è c e é g a l e m e n t . 

L ' a c c u s a t i o n r e c o n n a î t d a n s l ' e x p o s é s o m m a i r e d e s a t h è s e q u e si u n e r e q u ê t e é t a i t 

i n t r o d u i t e d e v a n t les i n s t i t u t i o n s d e la C o n v e n t i o n , l ' u s a g e fait d e s r é p o n s e s o b t e n u e s de 

la [ r e q u é r a n t e ] s ' a n a l y s e r a i t p r o b a b l e m e n t en u n e v io l a t ion de l ' a r t i c l e 6 de la 

C o n v e n t i o n . S u r le p l a n j u r i d i q u e , e l le a d m e t aus s i q u e si les i n s t i t u t i o n s de la 

C o n v e n t i o n e x a m i n a i e n t la q u e s t i o n à la s u i t e d e l ' a r r ê t S a u n d e r s , e l l es c o n s t a t e r a i e n t 

s a n s d o u t e q u e a) le fait d ' ê t r e t e n u de r é p o n d r e , et b) l ' u t i l i s a t i o n p a r l ' a c c u s a t i o n 

c o m m e é l é m e n t s d e p r e u v e d e r é p o n s e s o b t e n u e s s o u s la c o n t r a i n t e c o n d u i s e n t e n soi à 

c o n c l u r e à l ' i n i q u i t é de la p r o c é d u r e p é n a l e , e n v i o l a t i o n de l ' a r t i c l e 6 § 1 de la 

C o n v e n t i o n (...) 

La d i f f icu l té p o u r les a p p e l a n t s , t e l le q u ' e l l e n o u s a p p a r a î t , e s t d e d é m o n t r e r q u e la 

c o u r d e v r a i t e x e r c e r les p o u v o i r s q u e lui c o n f è r e l ' a r t i c l e 78 § 1 [de la loi d e 1984 s u r la 

po l ice et les p r e u v e s e n m a t i è r e p é n a l e ] p o u r r e f u s e r , e n r a i s o n d e l e u r effet n é f a s t e s u r 

le d é r o u l e m e n t d e la p r o c é d u r e , d e s é l é m e n t s d o n t il es t e x p r e s s é m e n t s t i p u l é à 

l ' a r t i c l e 177 § 6 [de la loi d e 1986 s u r les s e rv i ce s financiers] q u ' i l s p e u v e n t ê t r e u t i l i s é s 

c o m m e p r e u v e s à c h a r g e . (...) [Le conse i l d e la r e q u é r a n t e ] la i sse e n t e n d r e q u ' e n 

l ' e spèce l ' a r t i c l e 177 § 6 d e la loi de 1986 et l ' a r t i c l e 78 ij 1 de la loi de 1984 son t 

i n c o m p a t i b l e s et q u e c e t t e i n c o m p a t i b i l i t é d e v r a i t ê t r e r é s o l u e s o u s l ' a n g l e d e s 

d i s p o s i t i o n s d e la C o n v e n t i o n e u r o p é e n n e . T o u t e f o i s , à n o t r e s e n s , ce s d e u x 

d i s p o s i t i o n s ne s o n t p a s c o n t r a d i c t o i r e s . L ' a r t i c l e 176 § 6 m o n t r e q u e le P a r l e m e n t n ' a 

p a s j u g é i n i q u e l ' e m p l o i d e ces é l é m e n t s (...) l 'on p e u t p r e s q u e d i r e q u ' i l e x i s t e u n e 

p r é s o m p t i o n l é g a l e à ce t e f fe t .» 

Le Lord ChiefJustice a j o u t a : 

« (...) la s i t u a t i o n a c t u e l l e est t r è s p e u s a t i s f a i s a n t e . Il s e m b l e q u e [la r e q u é r a n t e a i t ] 

ou p u i s s e c e r t a i n e m e n t avo i r d e s r a i s o n s de se p l a i n d r e à S t r a s b o u r g e t , si la p e i n e es t 

e x é c u t é e et [ q u e l ' i n t é r e s s é e ] e x p o s e d e s f ra is p o u r d e m a n d e r r é p a r a t i o n , [e l le] p e u t 

r é c l a m e r u n e i n d e m n i t é a u g o u v e r n e m e n t de Sa M a j e s t é . T o u t e f o i s , les t r i b u n a u x n e 

p e u v e n t r e m é d i e r à ce l a . (...) Le R o y a u m e - U n i a l ' o b l i g a t i o n c o n v e n t i o n n e l l e d e d o n n e r 

effet à la C o n v e n t i o n e u r o p é e n n e d e s D r o i t s d e l ' H o m m e , t e l l e q u ' i n t e r p r é t é e p a r la 

C o u r d e s D r o i t s de l ' H o m m e m a i s , u n e fois d e p l u s , il ne s 'agi t p a s d ' u n e o b l i g a t i o n 

q u e c e t t e c o u r p e u t e x é c u t e r . » 

Le 10 n o v e m b r e 1997, la C h a m b r e des lords refusa à la r e q u é r a n t e 

l ' au to r i sa t ion de la saisir . 

Après la p r o c é d u r e péna l e , l ' in té ressée fit l 'objet d ' une p r o c é d u r e 

d isc ip l ina i re . Elle invoqua à sa d é c h a r g e le fait qu ' e l l e s 'é ta i t mise 

s p o n t a n é m e n t en r a p p o r t avec les i n spec t eu r s . Elle fut s é r i e u s e m e n t 
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b l â m é e p o u r avoir j e t é le discrédi t sur e l l e - m ê m e et sur la profession 

d ' e x p e r t - c o m p t a b l e ; elle se vit infliger une a m e n d e de 750 livres s t e r l ing 

(GBP) , et d u t a c q u i t t e r les frais de p r o c é d u r e d ' un m o n t a n t de 2 000 G B P . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

Les pouvoirs l i t igieux en l 'espèce é t a i en t à l ' époque des faits en g r a n d e 

p a r t i e p révus p a r l 'ar t icle 177 de la loi de 1986 su r les services f inanciers . 

Le p a r a g r a p h e 1 de ce t t e d isposi t ion est ainsi libellé : 

«S ' i l a p p a r a î t a u m i n i s t r e qu ' i l e x i s t e d e s c i r c o n s t a n c e s i n d i q u a n t q u ' u n e i n f r a c t i o n 

a u x a r t i c l e s 1, 2, 4 ou 5 d e la loi d e 1985 r e l a t i v e a u x v a l e u r s m o b i l i è r e s d e s s o c i é t é s (dél i t 

d ' i n i t i é ) a p u ê t r e c o m m i s e , il p e u t d é s i g n e r un ou p l u s i e u r s i n s p e c t e u r s c h a r g é s de 

m e n e r t o u t e e n q u ê t e n é c e s s a i r e afin d ' é t a b l i r si u n e t e l l e i n f r a c t i o n a é t é c o m m i s e ou 

n o n et d e lui f a i r e r a p p o r t d e s r é s u l t a t s de l e u r e n q u ê t e . » 

Le p a r a g r a p h e 3 se lit a ins i : 

« L o r s q u e les i n s p e c t e u r s e s t i m e n t q u ' u n e p e r s o n n e es t ou p e u t ê t r e e n m e s u r e de 

f o u r n i r d e s r e n s e i g n e m e n t s c o n c e r n a n t u n e t e l l e i n f r a c t i o n , ils p e u v e n t l ' i n v i t e r : 

a) à p r o d u i r e t ou t d o c u m e n t e n s a p o s s e s s i o n ou d o n t e l le a la r e s p o n s a b i l i t é a y a n t 

t r a i t à la s o c i é t é d o n t les v a l e u r s m o b i l i è r e s font l 'obje t de l ' i n f r ac t i on s o u p ç o n n é e ou 

c o n c e r n a n t les v a l e u r s m o b i l i è r e s d e la s o c i é t é ; 

b) à se p r é s e n t e r d e v a n t e u x ; e t 

c) à l e u r f o u r n i r t o u t a u t r e c o n c o u r s q u ' e l l e est r a i s o n n a b l e m e n t e n m e s u r e d e 

p r ê t e r d a n s le c a d r e de l ' e n q u ê t e ; 

c e t t e p e r s o n n e a le d e v o i r d e se c o n f o r m e r à c e t t e d e m a n d e . » 

Le p a r a g r a p h e 4 au to r i se u n i n s p e c t e u r à i n t e r r o g e r sous s e r m e n t t o u t e 

p e r s o n n e qu ' i l e s t ime ê t r e ou pouvoir ê t r e en m e s u r e de fourni r des 

in fo rma t ions c o n c e r n a n t une tel le infract ion, et à faire p r ê t e r s e r m e n t à 

ce t i t r e . 

Le p a r a g r a p h e 6 énonce : 

« T o u t e d é c l a r a t i o n fa i t e p a r u n e p e r s o n n e c o n f o r m é m e n t à u n e e x i g e n c e p o s é e p a r le 

p r é s e n t a r t i c l e p e u t ê t r e r e t e n u e c o n t r e e l l e . » 

Le p a r a g r a p h e 7 dispose : 

« Il ne doi t p a s ê t r e e x i g é d ' u n e p e r s o n n e , e n v e r t u d u p r é s e n t a r t i c l e , q u ' e l l e d i v u l g u e 

u n e i n f o r m a t i o n ou p r o d u i s e u n d o c u m e n t q u ' e l l e s e r a i t e n d r o i t d e r e f u s e r d e d i v u l g u e r 

ou d e p r o d u i r e e n se f o n d a n t s u r le s e c r e t p r o f e s s i o n n e l d e la d é f e n s e d a n s u n e i n s t a n c e 

d e v a n t la High Court (...) » 

L'ar t ic le 178 s t i p u l e : 

« I . Si u n e p e r s o n n e -

a) r e fuse d e se c o n f o r m e r à u n e d e m a n d e f o r m u l é e e n v e r t u d u p a r a g r a p h e 3 d e 

l ' a r t i c l e 177 c i -des sus ; ou 
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b) r e f u s e d e r é p o n d r e à t o u t e q u e s t i o n q u i lui es t p o s é e p a r les i n s p e c t e u r s d é s i g n é s 

e n v e r t u d u p r é s e n t a r t i c l e q u a n t à t ou t fait p e r t i n e n t p o u r é t a b l i r si l ' i n f r ac t i on 

s o u p ç o n n é e a é t é ou n o n c o m m i s e , 

les i n s p e c t e u r s p e u v e n t s i g n a l e r le r e fu s p a r é c r i t a u t r i b u n a l q u i p e u t i n s t r u i r e 

l ' a f fa i re . 

2. Si , a p r è s a u d i t i o n d e t o u t t é m o i n à c h a r g e o u à d é c h a r g e d e l ' a u t e u r p r é s u m é d e 

l ' i n f r ac t i on , e t a p r è s avo i r e n t e n d u t o u t e d é c l a r a t i o n fa i te p a r la d é f e n s e , le t r i b u n a l es t 

c o n v a i n c u q u e l ' a u t e u r p r é s u m é d e l ' i n f r ac t i on a r e f u s é , s a n s e x c u s e v a l a b l e , d e se 

c o n f o r m e r à u n e t e l l e d e m a n d e ou d e r é p o n d r e à p a r e i l l e q u e s t i o n le t r i b u n a l p e u t — 

a) lui in f l iger la m ê m e p e i n e q u e p o u r u n e p e r s o n n e c o u p a b l e de contemj)l qf court 

( m é p r i s du t r i b u n a l ) (...) » 

L 'a r t ic le 78 § 1 de la loi de 1984 sur la police et les p r euves en m a t i è r e 

péna le est ainsi libellé : 

« D a n s t o u t e p r o c é d u r e , le t r i b u n a l p e u t r e f u s e r u n e p r e u v e s u r l a q u e l l e l ' a c c u s a t i o n 

d é s i r e se f o n d e r s'il lui a p p a r a î t q u e , eu é g a r d à l ' e n s e m b l e d e s c i r c o n s t a n c e s , y c o m p r i s 

ce l les d a n s l e s q u e l l e s la p r e u v e a é t é o b t e n u e , l ' a d m e t t r e p o r t e r a i t a t t e i n t e à l ' é q u i t é d u 

p r o c è s a u p o i n t q u e le t r i b u n a l se do i t d e ne p a s l ' a c c e p t e r . » 

GRIEF 

Eu éga rd à l ' a r rê t de la C o u r d a n s l 'affaire S a u n d e r s p r éc i t é e , la 

r e q u é r a n t e a l lègue la violat ion de son droi t à u n procès é q u i t a b l e en ce 

q u e l ' accusa t ion a uti l isé les r éponses et déc l a ra t ions q u e la loi la 

c o n t r a i g n a i t de faire aux i n s p e c t e u r s du DTI. Elle invoque l 'ar t icle 6 §§ 1 

et 2 de la Conven t ion . 

EN DROIT 

1. La r e q u é r a n t e p r é t e n d ne pas avoir bénéficié d 'un procès équ i t ab l e , 

l ' emploi p a r l ' accusa t ion des déc l a ra t ions qu 'e l le avai t fai tes aux 

i n spec t eu r s d u DTI sous la c o n t r a i n t e de la loi ayan t por té a t t e i n t e à son 

droi t de ne pas s ' inc r iminer e l l e - m ê m e . Elle invoque l 'ar t icle 6 §§ 1 et 2 de 

la Conven t i on leque l , en ses pas sages p e r t i n e n t s , se lit a insi : 

« 1. T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soit e n t e n d u e é q u i t a b l e m e n t (...) p a r un 

t r i b u n a l (...) q u i d é c i d e r a (...) d u b i e n - f o n d é d e t o u t e a c c u s a t i o n e n m a t i è r e p é n a l e 

d i r i g é e c o n t r e el le (...) 

2. T o u t e p e r s o n n e a c c u s é e d ' u n e i n f r a c t i o n est p r é s u m é e i n n o c e n t e j u s q u ' à ce q u e sa 

c u l p a b i l i t é a i t é t é l é g a l e m e n t é t a b l i e . » 

Le G o u v e r n e m e n t con t e s t e l ' a f f i rmat ion de la r e q u é r a n t e . Se r é f é r an t à 

l ' a r rê t S a u n d e r s p réc i t é , il sou t ien t qu ' i l n 'y a pas viola t ion du dro i t d 'un 

accusé de ne pas s ' i nc r iminer l u i - m ê m e lorsque des é l é m e n t s de p reuve à 

cha rge ont é té o b t e n u s d ' u n e t ie rce p e r s o n n e sous la c o n t r a i n t e . En ou t r e , 
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il ne sau ra i t y avoir a t t e i n t e à ce droi t lo rsque l 'accusé choisit de son plein 

g ré de t é m o i g n e r . Enfin, c o n f o r m é m e n t a u r a i s o n n e m e n t a d o p t é pa r la 

C o u r d a n s son a r r ê t S a u n d e r s , le G o u v e r n e m e n t soul igne qu ' i l faut en 

pa r t i cu l i e r t en i r c o m p t e des c i rcons tances de la cause d a n s leur e n s e m b l e 

pour d é t e r m i n e r si l ' emploi q u e l ' accusa t ion a fait des é l é m e n t s o b t e n u s 

d ' un accusé sous la c o n t r a i n t e po r t e a t t e i n t e au droi t en ques t ion . 

Eu é g a r d à ces cons idé ra t ions , le G o u v e r n e m e n t fait valoir q u e la 

r e q u é r a n t e a t é m o i g n é s p o n t a n é m e n t , d ' abo rd devan t les i n spec t eu r s , 

puis d e v a n t l ' e n q u ê t e u r c h a r g é de l ' in format ion péna le . Le fait q u e 

l ' i n té ressée se soit mise en r a p p o r t avec les i n spec t eu r s et qu 'e l l e ait é t é 

p r ê t e à leur fournir u n e déc l a r a t i on écr i te avan t d ' ê t r e i n t e r r o g é e 

— d é c l a r a t i o n qu 'e l l e r econna î t e l l e -même avoir faite de son plein gré -

ind ique q u ' a u c u n e c o n t r a i n t e ou press ion n ' a é t é exe rcée à son e n c o n t r e 

d u r a n t l ' i n t e r roga to i r e . Le G o u v e r n e m e n t soul igne é g a l e m e n t q u e la 

r e q u é r a n t e a choisi de r e n o n c e r au secre t profess ionnel de la défense et 

qu 'e l le a de ce fait fourni aux i n spec t eu r s d a v a n t a g e d ' i n fo rma t ions qu ' i ls 

n ' a u r a i e n t é té au to r i sé s à en recuei l l i r d 'el le d a n s l 'exercice des pouvoirs 

q u e leur conféra i t la loi de 1986. Selon lui, il est en o u t r e r évé l a t eu r q u e 

l ' i n t é ressée , lorsqu 'e l le a t é m o i g n é d a n s la p r o c é d u r e d isc ip l ina i re devan t 

les i n s t ances d e sa profession, ait invoqué le fait qu 'e l le s 'é ta i t ad r e s sée 

s p o n t a n é m e n t aux inspec teu r s . 

Dans ces condi t ions , le G o u v e r n e m e n t sou t ien t q u e la r e q u é r a n t e ne 

sau ra i t a f f i rmer que les p reuves p rodu i t e s à son procès ont é té o b t e n u e s 

pa r la c o n t r a i n t e ou les p ress ions , au mépr i s de sa volonté . 

La r e q u é r a n t e r épond q u e tôt ou t a rd les i n s p e c t e u r s l ' au ra ien t 

c o n t r a i n t e à r é p o n d r e aux ques t i ons . C 'es t pour ce t t e ra ison qu 'e l le a 

t é m o i g n é devan t les i n spec t eu r s d a n s des condi t ions q u e le 

G o u v e r n e m e n t qualifie à to r t de « s p o n t a n é e s » . C e r t e s , elle a t é m o i g n e 

a p r è s avoir é té ave r t i e p a r l ' e n q u ê t e u r . Toutefo is , il ne faut pas oubl ier 

qu 'e l l e avait déjà é té i n t e r r o g é e sous la c o n t r a i n t e . La ques t ion de savoir 

si elle avait le choix de p a r l e r ou de g a r d e r le si lence d e v a n t l ' e n q u ê t e u r 

doit ê t r e cons idérée clans ce con t ex t e . 

Le G o u v e r n e m e n t r appe l l e l 'emploi q u e l ' accusa t ion a fait au procès de 

la r e q u é r a n t e des d é c l a r a t i o n s fo rmulées p a r celle-ci sous la c o n t r a i n t e . Il 

aff irme que l ' in té ressée ne s au ra i t p r é t e n d r e avoir é té d é s a v a n t a g é e 

pu i sque l ' accusa t ion n ' a j a m a i s s o u t e n u qu ' i l y avai t des i ncohé rences 

e n t r e les déc l a ra t ions qu 'e l l e avait faites s p o n t a n é m e n t et celles 

recuei l l ies sous la c o n t r a i n t e . En o u t r e , l ' accusa t ion n 'ava i t pas besoin de 

se fonder sur les t é m o i g n a g e s de l ' in té ressée pour a s s u r e r sa 

c o n d a m n a t i o n , eu é g a r d en pa r t i cu l i e r aux dépos i t ions à c h a r g e de M. P. 

et du p è r e . 

L a r e q u é r a n t e r é i t è r e qu ' e l l e e s t i m e ne pas avoir eu la l ibe r té de choix à 

sa p r e m i è r e r e n c o n t r e avec les i n spec t eu r s . Le fait qu 'e l le ait déc idé de 

r é p o n d r e aux ques t i ons des i n spec t eu r s avan t q u e ceux-ci ne pu issen t la 
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c o n t r a i n d r e à le faire d a n s l 'exercice des pouvoirs q u e leur conféra i t la loi 

ne pouvai t r e n d r e son procès équ i t ab le . Sans ces r éponses , l ' accusa t ion 

n ' a u r a i t pas é t é en m e s u r e d ' é t ab l i r le b ien-fondé de sa thèse . 

L ' i n t é re s sée sou t i en t en ou t r e q u e m ê m e si d e v a n t les ins tances de sa 

profession elle a invoqué à sa d é c h a r g e le fait qu 'e l le s 'é ta i t mise 

s p o n t a n é m e n t en r a p p o r t avec les i n spec t eu r s , il faut cons idé re r son grief 

d a n s un con tex te de coerci t ion. 

La C o u r observe q u e les deux pa r t i e s se ré fè ren t à l ' appui de leurs 

thèses respect ives aux pr inc ipes énoncés d a n s son a r r ê t S a u n d e r s p réc i t é . 

Elle rappe l le q u e , d a n s cet a r r ê t , elle a déc la ré q u e m ê m e si l 'ar t icle 6 

de la Conven t ion ne le m e n t i o n n a i t pas e x p r e s s é m e n t , le dro i t de se t a i re 

et le dro i t de ne pas c o n t r i b u e r à sa p r o p r e i n c r i m i n a t i o n é t a i en t des 

n o r m e s i n t e r n a t i o n a l e s g é n é r a l e m e n t r econnues qu i é t a i en t au cœur de 

la not ion de procès équ i t ab l e consacrée pa r ledit a r t i c le . Leur ra ison 

d ' ê t r e t ena i t n o t a m m e n t à la p ro tec t ion de l 'accusé con t re u n e coerci t ion 

abusive d e la p a r t des a u t o r i t é s , ce qu i évi tai t les e r r e u r s jud ic i a i r e s et 

p e r m e t t a i t d ' a t t e i n d r e les bu t s de l 'ar t icle 6. En pa r t i cu l i e r , le dro i t de ne 

pas c o n t r i b u e r à sa p r o p r e i nc r imina t ion p ré supposa i t q u e , d a n s une 

affaire péna l e , l ' accusa t ion che rcha i t à fonder son a r g u m e n t a t i o n sans 

r ecour i r à des é l é m e n t s de p r e u v e o b t e n u s p a r la c o n t r a i n t e ou les 

p ress ions , au m é p r i s de la volonté de l 'accusé. E n ce sens , ce droi t é ta i t 

é t r o i t e m e n t lié au pr inc ipe de la p r é s o m p t i o n d ' innocence consacré à 

l 'ar t icle 6 § 2 de la C o n v e n t i o n ( a r r ê t S a u n d e r s p réc i t é , p . 2064, § 68). 

En o u t r e , la C o u r doit r e c h e r c h e r , à la l umiè r e de tou tes les 

c i r cons tances de la cause , si l 'emploi cpie l ' accusa t ion a fait des 

déc l a ra t ions o b t e n u e s d 'un accusé sous la c o n t r a i n t e légale a po r t é une 

a t t e i n t e injustifiable à ce droi t (ibidem, pp . 2064-2065, § 69) . 

La C o u r observe q u e , d a n s l 'affaire S a u n d e r s , elle a cons t a t é q u e le 

r e q u é r a n t é t a i t t e n u , sous pe ine de sanc t ion , d e dépose r d e v a n t les 

i n spec teu r s qui ont r e cou ru aux pouvoirs coercitifs que leur conféra i t la 

loi de 1985 sur les socié tés et q u e l ' accusa t ion a fait l a r g e m e n t usage des 

déc l a ra t ions q u e l ' in té ressé avai t fo rmulées au cours de n e u f longs 

e n t r e t i e n s d ' une m a n i è r e qu i t e n d a i t à l ' incr iminer . De ce fait, la C o u r a 

conclu qu ' i l y avai t eu u n e a t t e i n t e au dro i t de ne pas s ' i nc r iminer soi-

m ê m e , en violat ion de l 'ar t icle 6 § 1 d e la Conven t ion . 

En l 'espèce, il n 'es t pas con te s t é q u e les ar t ic les 177 § 3 et 178 § 1 de la 

loi de 1986 a lors en v igueur faisaient obl igat ion à la r e q u é r a n t e de se 

p r é s e n t e r devan t les i n spec t eu r s lorsqu 'e l le a é té convoquée le 7 février 

1991 et de r é p o n d r e aux ques t ions qu i lui on t é t é posées sous s e r m e n t . 

Toutefo is , il y a lieu de n o t e r q u ' à ce s t ade elle avait déjà fait 

s p o n t a n é m e n t des déc l a r a t i ons écr i tes et ora les aux i n spec t eu r s lorsque 

ceux-ci ava ien t i n t e r r o g é son p è r e . Il ressor t des p rocès -ve rbaux de 

l ' en t r evue officielle de la r e q u é r a n t e avec les i n spec t eu r s q u e celle-ci ne 

s'est pas é c a r t é e d e sa vers ion ini t iale des é v é n e m e n t s su rvenus le soir du 
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16 ju i l le t 1990. L ' i n t é re s sée s 'en est t e n u e à son a f f i rmat ion selon laque l le 

sa décis ion d e choisir A a r o n s o n s n ' ava i t p a s é t é mot ivée p a r u n e 

in fo rmat ion dévoi lée pa r une p e r s o n n e p r é s e n t e à son domici le à 

l ' époque des faits. 

La C o u r doit é g a l e m e n t t en i r c o m p t e du fait q u e la r e q u é r a n t e , à la 

différence de M. S a u n d e r s , ne s 'est pas opposée à ce q u e l ' accusa t ion se 

fondât sur les d é c l a r a t i o n s qu 'e l le avait fo rmulées sous s e r m e n t d e v a n t 

les i n spec t eu r s le 7 février 1991. Au c o n t r a i r e , elle les a invoquées elle-

m ê m e p o u r é t ab l i r aux yeux du j u r y u n e l igne de défense i néb ran l ab l e 

con t r e les accusa t ions po r t ées con t re el le. Toutefo is , le c a r a c t è r e 

d i scu lpan t des déc l a r a t i ons faites aux i n s p e c t e u r s n ' e n t r a î n e pas en soi la 

conclusion qu ' i l n 'y a pas eu violat ion du dro i t de la r e q u é r a n t e de ne pas 

s ' i nc r iminer e l l e -même . A cet éga rd , la C o u r rappe l le q u ' u n t é m o i g n a g e 

ob tenu sous la c o n t r a i n t e , qui semble de p r i m e abord dépou rvu de 

c a r a c t è r e i nc r imina to i r e - tel les des r e m a r q u e s d i scu lpan t leur a u t e u r ou 

de s imples in fo rma t ions sur des ques t ions de fait - peu t pa r la su i te ê t r e 

uti l isé d a n s une p r o c é d u r e péna le à l ' appui de la thèse de l ' accusa t ion , p a r 

e x e m p l e p o u r c o n t r e d i r e ou j e t e r le d o u t e sur d ' a u t r e s déc l a r a t i ons de 

l 'accusé ou ses dépos i t ions au cours d u procès , ou encore s ape r sa 

crédibi l i té ( a r r ê t S a u n d e r s p réc i t é , p . 2065 , § 71). 

Eu é g a r d aux faits de l 'espèce, il a p p a r a î t q u e l ' accusa t ion a t enu 

c o m p t e des d iverses déc l a r a t i ons fo rmulées pa r la r e q u é r a n t e au cours de 

l ' e n q u ê t e : la déc l a r a t i on écr i te qu 'e l le avai t réd igée à l ' i n ten t ion de ses 

conseils j u r i d i q u e s avan t son e n t r e t i e n officiel sous s e r m e n t avec les 

i n s p e c t e u r s ; sa déc l a r a t i on ora le aux i n spec t eu r s à l 'occasion de 

l ' en t r evue informel le de ces d e r n i e r s avec son p è r e ; la déc l a r a t i on ora le 

qu 'e l le a faite sous s e r m e n t aux in spec teu r s et celle qu 'e l le a faite, 

m o y e n n a n t un a v e r t i s s e m e n t , à l ' e n q u ê t e u r du DTI. D a n s son r é s u m é , le 

j u g e a a t t i r é l ' a t t en t i on des j u r é s sur l ' ensemble des t é m o i g n a g e s donnés 

pa r la r e q u é r a n t e à ces occasions. L ' accusa t ion n ' a pas c h e r c h é à m e t t r e 

en d o u t e la crédibi l i té de la r e q u é r a n t e en conf ron tan t et en opposan t ses 

propos sous s e r m e n t devan t les i n spec teu r s avec la t e n e u r de ses a u t r e s 

déc l a r a t i ons . Il a p p a r a î t qu ' e l l e t enda i t à é t aye r les accusa t ions d i r igées 

con t re la r e q u é r a n t e en sou l ignan t les i ncohé rences e n t r e les dépos i t ions 

fai tes au procès , n o t a m m e n t p a r le p è r e , M. P. et le coaccusé , avec la 

p rop re vers ion s p o n t a n é e et i néb ran l ab l e q u e l ' in té ressée avai t d o n n é e 

des faits l ' ayant condu i t e à consei l ler à son pè re d ' a cqué r i r des ac t ions 

d 'Aa ronsons . 

Eu é g a r d à ce qu i p r é c è d e , la C o u r n 'es t pas convaincue q u e 

l ' accusa t ion se soit appuyée sur les déc l a r a t i ons q u e la r e q u é r a n t e avait 

faites sous s e r m e n t aux in spec teu r s d ' u n e m a n i è r e qui visait à 

l ' incr iminer . Au c o n t r a i r e , il a p p a r a î t q u e ces déc l a r a t i ons ont é té 

t r a i t é e s c o m m e u n é l é m e n t d ' u n e dé fense g é n é r a l e s u r laque l le il fallait 

j e t e r le d o u t e et q u e la r e q u é r a n t e avai t i n i t i a l emen t exposée 
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s p o n t a n é m e n t pa r écrit et o r a l e m e n t aux i n spec t eu r s le 18 d é c e m b r e 

1990. L ' accusa t ion devai t m e t t r e en évidence les faiblesses de c e t t e 

défense à la l umiè re des dépos i t ions des a u t r e s t émo ins . De l'avis de la 

C o u r , elle l'a fait s ans recours injustifié à des é l é m e n t s de p reuve dont on 

p e u t d i re qu ' i l s ont é té o b t e n u s c o n t r e la volonté de la r e q u é r a n t e ou au 

mépr i s du droi t de celle-ci à la p r é s o m p t i o n d ' i nnocence . 

P a r t a n t , la C o u r conclut que les griefs de la r e q u é r a n t e sont 

m a n i f e s t e m e n t ma l fondés au sens de l 'ar t icle 35 § 3 de la Conven t ion et , 

p a r c o n s é q u e n t , i r recevables , c o n f o r m é m e n t à l 'ar t ic le 35 § 4. 

P a r ces motifs , la Cour , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable pour le su rp lus . 


