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SUMMARY1 

Death in police custody and effectiveness of subsequent investigation 

Article 2 

Life - Death in police custody - Absence of plausible explanation for injuries sustained in 
custody - Lack of adequate medical care - Effectiveness of investigation into death in police 
custody 

Article 13 

Effective remedy - Effectiveness of investigation into death in police custody 

* 
* * 

In September 1994 the man with whom the applicant lived, Mr Tsonchev, a Romany, 
died in police custody. He had been arrested on charges of cattle theft and was 
apparently drunk when arrested. According to the testimony of two police officers, 
a medical team was called after Mr Tsonchev had complained of feeling unwell but 
the physician did not carry out an examination because Mr Tsonchev was too drunk. 
There was, however, no written record of this visit. According to one of the 
policemen, Mr Tsonchev started vomiting later that night. The medical team was 
again called but found Mr Tsonchev dead. An investigator arrived shortly 
afterwards and inspected the scene. He opened a criminal investigation and 
questioned several of the police officers involved. A post-mortem examination 
disclosed numerous bruises on the body and the autopsy report gave the cause of 
death as "the acute loss of blood resulting from the large and deep hacmatomas on 
a large surface in the upper limbs and the left buttock". It added that the injuries 
were the result of a blunt trauma and could have been caused by blows or falling. 
Certain further steps were taken in the investigation but it appears that no activity 
took place after December 1994 and in March 1996 the regional prosecutor 
suspended the criminal proceedings. The decision stated that death had resulted 
from "deliberate beating" but concluded that it was not possible to determine 
where the beating had taken place or who had been responsible. The proceedings 
were reopened at the applicant's request, on the ground that the investigation bad 
not been thorough and complete, and further investigative measures were ordered. 
However, no further steps appear to have been taken. 

Held 
(1) Government's preliminary objections: As to the Government's assertion that 
the application had been submitted by persons not duly authorised by the 
applicant, since the power of attorney in favour of her lawyers bore her signature 

1. T h i s s u m m a r y by the Re g i s t r y d o e s not bind the Court . 
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whereas an earlier declaration of means contained her thumb-print and a note 
that she is illiterate, the applicant had confirmed in the presence of the President 
of the Chamber and the representatives of the parties that she had signed the 
document and had also demonstrated her ability to sign. Moreover, the 
Government had not expressly alleged that the application had been made 
without her consent and at no point had there been serious doubt as to her will to 
pursue her complaints. As to the allegedly unacceptable statements in the 
admissibility decision, these appeared in the summary of the applicant's 
complaints but did not express the Court's opinion. Finally, as to the other 
matters raised, these for the most part reiterated objections which had already 
been rejected in the admissibility decision and there was no new element 
justifying their re-examination. The preliminary objections were therefore 
dismissed. 
(2) Article 2: (a) It was undisputed that MrTsonchev could walk at the time of his 
arrest, that there had been some verbal communication between him and the 
police officers, that he had not complained of any ailment and that no one had 
reported any visible sign of such grave injuries as were found later during the 
autopsy. The Government's suggestion that he might have sustained his fatal 
injuries prior to his arrest was therefore implausible. Moreover, the suggestion 
that he might have been injured through falling to the ground was equally 
implausible, as the evidence relating to the injuries sustained did not support this 
contention. There was sufficient evidence on which to conclude beyond reasonable 
doubt thai Mr Tsonchev had died as a result of injuries inflicted while he was in 
police custody and the responsibility of the S t a t e was thus engaged. In addil ion, 
there was no evidence to show that Mr Tsonchev had been examined with the 
care one would expect from a medical professional at any time while in custody, 
and suffering from severe injuries. 
Conclusion: violation (unanimously). 
(b) The investigation had commenced promptly, but there were numerous, 
unexplained omissions throughout. Thus, no expert had ever been asked to 
comment on the timing of the injuries and the investigation file contained no 
trace of any at tempt to identify the medical team which the police officers 
claimed had visited the police station twice. Furthermore, a number of important 
witnesses had never been examined nor asked certain key questions. The 
unexplained failure to undertake indispensable and obvious investigative steps 
was to be treated with particular vigilance and in such a case, failing a plausible 
explanation by the Government, the State's responsibility was engaged for a 
particularly serious violation of its obligation to protect the right to life. There 
existed obvious means to obtain relevant evidence, but the investigator had not 
proceeded to collect such evidence and indeed had been sanctioned as a result. 
Furthermore, the investigation had remained dormant since December 1994, 
despite the applicant's complaints. No plausible explanation for the authorities' 
failure to procure key evidence had been provided. 
Conclusion: violation (unanimously). 

(3) Article 13: In the light of the findings in relation to the ineffectiveness of the 
investigation, the respondent State had failed to comply with its obligation to carry 
out an effective investigation into the death of Mr Tsonchev, and that failure 
undermined the effectiveness of any other remedies that might have existed. 
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Conclusion: violation (unanimously). 
(4) Article 14: The material did not allow the conclusion beyond reasonable doubt 
that Mr Tsonchev's killing and the lack of a meaningful investigation were 
motivated by racial prejudice. 
Conclusion: no violation (unanimously). 
Article 41 : The Court made awards in respect of non-pecuniary damage, pecuniary 
damage and costs and expenses. 
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In the case of Velikova v. Bulgaria, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
Mr M. PELLONPÄÄ, President, 
Mr G. R E S S , 

M r A. PASTOR R I D R U E J O , 

M r I. CABRAL BARRETO, 

Mr V. BUTKEVYCH, 

M r J . H E D I G A K , 

Mrs S. B O T O U C H A R O V A j W g M , 

and M r V. BERGER, Section Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 20 J a n u a r y a n d 27 Apri l 2000, 
Del ivers t h e following j u d g m e n t , which was a d o p t e d on the las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an appl ica t ion (no. 41488/98) aga ins t the 
Republ ic of Bu lga r i a lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of the C o n v e n t i o n 
for t he P ro t ec t i on of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
Conven t ion" ) by Ms A n y a Vel ikova, a B u l g a r i a n na t iona l , on 12 F e b r u a r y 
1998. T h e app l i can t was r e p r e s e n t e d by M r I. D i m i t r o v a n d M r Y. Grozev, 
lawyers p rac t i s ing in Sofia. T h e B u l g a r i a n G o v e r n m e n t (" the 
G o v e r n m e n t " ) w e r e r e p r e s e n t e d by t he i r Agen t , M r s V. Djidjeva, of the 
Min i s t ry of J u s t i c e . 

T h e appl ican t compla ined u n d e r Art ic les 2, 6, 13 and 14 of the 
Conven t i on in respec t of t h e d e a t h in police cus tody of M r Tsonchev , t he 
m a n wi th w h o m she had been living for abou t twelve yea r s , t he a l leged 
ineffective inves t iga t ion into this event , the a l leged obs tac les to the 
d e t e r m i n a t i o n of he r civil r igh t to c o m p e n s a t i o n a r i s ing ou t of t he d e a t h 
of M r Tsonchev , t he a l leged lack of effective r e m e d i e s in th is r e spec t and 
the a l leged d i sc r imina t ion on the basis of M r Tsonchev ' s R o m a n y e thn ic 
origin. 

2. O n 7 S e p t e m b e r 1998 the C o m m i s s i o n dec ided to c o m m u n i c a t e t he 
app l ica t ion to the G o v e r n m e n t . 

Fol lowing the en t ry in to force of Protocol No. 11 to the Conven t i on on 
1 N o v e m b e r 1998, a n d in accordance wi th Art ic le 5 § 2 thereof, the 
appl ica t ion was e x a m i n e d by the C o u r t . 

In accordance wi th Ru le 52 § 1 of the Rules of C o u r t , t he P r e s i d e n t of 
the C o u r t , M r L. W i l d h a b e r , ass igned the case to the F o u r t h Sect ion . T h e 
C h a m b e r c o n s t i t u t e d wi th in t h a t Sect ion inc luded ex officio 
M r s S. Bo toucha rova , t he j u d g e e lec ted in respec t of Bu lga r i a (Article 27 
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§ 2 of t he C o n v e n t i o n and Rule 26 § 1 (a ) ) , and M r M. Pe l lonpaa , P r e s i d e n t 
of t he Sect ion (Rule 26 § 1 (a) ) . T h e o t h e r m e m b e r s d e s i g n a t e d by the 
l a t t e r to c o m p l e t e t he C h a m b e r were M r G. Ress , M r I . C a b r a l B a r r e t o , 
M r V. Butkevych , M r s N. Vajic and M r J . H e d i g a n (Rule 26 § 1 (b)) . 

3. T h e G o v e r n m e n t ' s w r i t t e n observa t ions were s u b m i t t e d on 
14 D e c e m b e r 1998, af ter an ex t ens ion of the t ime- l imi t fixed for t h a t 
p u r p o s e . T h e app l ican t rep l ied on 8 F e b r u a r y 1999. 

4. T h e C o u r t dec l a red the appl ica t ion admiss ib le on 18 May 1999' . 
5. O n 9 A u g u s t 1999 the app l ican t s u b m i t t e d w r i t t e n obse rva t ions on 

the m e r i t s a n d j u s t sa t is fact ion c la ims , in suppor t of which she filed 
add i t iona l d o c u m e n t s on 7 O c t o b e r 1999. O n 27 S e p t e m b e r 1999 the 
G o v e r n m e n t s u b m i t t e d , of the i r own mo t ion , w r i t t e n obse rva t ions on the 
facts and the admiss ib i l i ty of t he app l ica t ion . T h e y also r e q u e s t e d a 
h e a r i n g . 

6. O n 14 O c t o b e r 1999 the C o u r t e x a m i n e d the s t a t e of the 
p roceed ings in t h e case . It dec ided to invi te t he G o v e r n m e n t to c o m m e n t 
in wr i t i ng on the m e r i t s of t he appl ica t ion and to s u b m i t "copies of all 
d o c u m e n t s con t a ined in t he files of all a u t h o r i t i e s which [had] dea l t wi th 
t h e inves t iga t ion in to t he d e a t h of M r Tsonchev" . T h e C o u r t also dec ided 
to invite t he pa r t i e s to a h e a r i n g on t h e m e r i t s of t he case . 

7. T h e G o v e r n m e n t s u b m i t t e d t he i r observa t ions on the m e r i t s a n d 
"copies of all d o c u m e n t s c o n t a i n e d in the files" on 11 N o v e m b e r 1999. 

O n 14 J a n u a r y 2000 the G o v e r n m e n t s u b m i t t e d observa t ions on the 
app l i can t ' s c la ims for j u s t sa t isfact ion. T h e s e observa t ions were accep ted 
by decis ion of the P re s iden t of t he C h a m b e r , ac t ing u n d e r Ru le 38 § 1. 

O n 14 J a n u a r y 2000 the app l ican t s u b m i t t e d an add i t iona l c la im for 
j u s t sa t is fact ion in respec t of t he costs of t he h e a r i n g in S t r a s b o u r g , 
which was accep ted for e x a m i n a t i o n by the P r e s i d e n t of t h e C h a m b e r , 
ac t ing u n d e r Ru le 60 § 1. T h e G o v e r n m e n t rep l ied on 28 J a n u a r y 2000. 

8. H a v i n g original ly b e e n d e s i g n a t e d by the ini t ials A.V., t he appl ican t 
s u b s e q u e n t l y a g r e e d to t he disc losure of h e r n a m e . 

9. H a v i n g dec la red the appl ica t ion admiss ib le , t h e C o u r t , a c t ing in 
acco rdance wi th Art ic le 38 § 1 (b) of t he Conven t ion , p laced i tself a t t he 
disposal of the p a r t i e s wi th a view to secur ing a friendly s e t t l e m e n t . N o 
friendly s e t t l e m e n t was r eached . 

10. P u r s u a n t to a decision of the C h a m b e r of 13 J a n u a r y 2000, t he 
P r e s i d e n t of t he C h a m b e r held on 20 J a n u a r y 2000, before t he 
c o m m e n c e m e n t of t he public h e a r i n g , a p r e p a r a t o r y m e e t i n g conce rn ing , 
inter alia, t he G o v e r n m e n t ' s object ion as to t he a u t h e n t i c i t y of t he 
app l ica t ion . T h e m e e t i n g was a t t e n d e d by the r e p r e s e n t a t i v e s of t he 

1. Note by the Registry. S e e Velikova v. Bulgaria ( d e c ) , no. 4 1 4 8 8 / 9 8 , E C H R 1999-V ( e x t r a c t s ) . 
T h e full text of the Court ' s dec i s ion is obta inab le from the Regis try . 
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p a r t i e s a n d the appl ican t herself. T h e P r e s i d e n t of the C h a m b e r a n d the 
r e p r e s e n t a t i v e of the G o v e r n m e n t pu t ques t i ons , to which the app l ican t 
repl ied . 

T h e h e a r i n g took place in publ ic in t he H u m a n Righ t s Bui ld ing, 
S t r a s b o u r g , on 20 J a n u a r y 2000. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r s V. DJIDJEVA, Min is t ry of J u s t i c e , 

(b) for the applicant 
M r Y. G R O Z E V , Lawyer , 

T h e app l ican t herse l f was also p r e s e n t . 
T h e C o u r t h e a r d add re s se s by M r Grozev and M r s Djidjeva. 
11. As Mrs Vajic was u n a b l e to a t t e n d the de l ibe ra t ions on 27 April 

2000, she was rep laced by M r A. P a s t o r Ridrue jo , s u b s t i t u t e j u d g e , as a 
m e m b e r of the C h a m b e r (Rule 26 § 1 (c)) . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

12. T h e app l ican t is a Bu lga r i an na t i ona l , bo rn in 1952 a n d res id ing in 
P leven . At t he r e l evan t t i m e she lived in Bukovlak, a village in t he dis t r ic t 
of Pleven. 

A. Circumstances surrounding the death of Mr Tsonchev 

13. In the ear ly hour s of 25 S e p t e m b e r 1994, t he m a n w i t h w h o m the 
app l i can t had lived for abou t twelve yea r s , M r Slavtcho Tsonchev , 49 years 
old, be long ing to the e thn i c g r o u p of the R o m a n i e s (Gypsies) , d ied af ter h e 
had spen t abou t twelve hour s in police cus tody following his a r r e s t and 
d e t e n t i o n on c h a r g e s of ca t t l e thef t . 

14. O n 24 S e p t e m b e r 1994 at 11 a.m. the Pleven police received a 
te lephone call from the village of Bukovlak informing t h e m of the theft of 
nine cows. Police Se rgean t Ivanov a n d his colleague Pe t r anov were 
immedia te ly d ispa tched to the village, whe re they me t M r N., the person who 
had been t end ing the cat t le . M r N. was brought to the police s ta t ion in Pleven. 

T h e r e he init ial ly s t a t e d t h a t t he cows h a d been s to len by u n k n o w n 
pe r sons who had sprayed h im wi th nerve gas , bu t t h e n exp la ined tha t , a t 
abou t 10 a.m., M r Tsonchev , a c c o m p a n i e d by a 10-year-old boy, h a d t a k e n 

Agent; 

Counsel. 
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away the n ine cows t h r o u g h the use of t h r e a t s and had w a r n e d h im t h a t if 
a sked about t he incident he should m a i n t a i n t h a t s o m e o n e had sprayed 
h im wi th nerve gas . M r N. aff i rmed t h a t he was afraid of M r Tsonchev , 
who had been d r u n k a t t h e t ime of t he i r e n c o u n t e r . 

15. In his t e s t i m o n y given la te r , S e r g e a n t Ivanov re layed the following: 
" W e w e r e told t h a t t h e p e r p e t r a t o r was Slavtcho [Tsonchev] - a Gypsy 
from the village of Bukovlak whose n i c k n a m e was Pa t cho . W e knew this 
pe r son as he was from our c r iminal ly active c o n t i n g e n t . " 

It t r an sp i r e s from all t e s t imon ie s t h a t M r Tsonchev ' s re la t ives , w h o 
were l a t e r q u e s t i o n e d in r e l a t ion to t he inves t iga t ion in to his d e a t h , also 
knew the police officers and t he i r n i c k n a m e s . 

16. T h e s a m e police pa t ro l drove back to t he village of Bukovlak, w h e r e 
they w e r e j o ined by two of the ca t t l e owners a n d all four s t a r t e d s e a r c h i n g 
the village for M r Tsonchev . T h e y found h im at ab o u t 2 p .m. a t his a u n t 
and unc le ' s house . Accord ing to Se rgean t Ivanov's t e s t imony , M r T s o n c h e v 
was "d r ink ing alcohol in t he c o m p a n y of o t h e r Gyps ies" . 

17. Accord ing to t he t e s t imon ies of M r Tsonchev ' s cousin a n d Mrs K., an 
e lder ly w o m a n who was a n e i g h b o u r of M r Tsonchev ' s re la t ives , he had 
spen t the la te m o r n i n g a n d ear ly a f t e rnoon of 24 S e p t e m b e r 1994 d igging 
a d i t ch at t he house of M r s K. D u r i n g this t i m e M r T s o n c h e v d r a n k four 
bee r s . H e had a p p a r e n t l y also d r u n k alcohol before t h a t . Accord ing to the 
s a m e t e s t imony a n d t h a t of M r Tsonchev ' s uncle a n d a u n t , he c a m e to the i r 
house in the ear ly a f t e rnoon , abou t fifteen m i n u t e s before t he ar r iva l of the 
police. T h e uncle fu r the r test if ied t h a t M r Tsonchev had not compla ined of 
any medica l p rob l em and had behaved normal ly . 

18. T h e police officers invited M r T s o n c h e v to come with t h e m . H e 
answered t h a t he wished to finish his beer , to which t h e police officers 
ag reed . M r T s o n c h e v was t h e n placed in the back sea t of t he police car , 
b e t w e e n the two ca t t l e owner s . T h e car first drove for severa l m i n u t e s to 
t he h o m e of t he ca t t l e owner s . Accord ing to t he s t a t e m e n t of one of the 
police officers, d u r i n g this shor t drive t he pe r sons in t he back of the car 
"had an a r g u m e n t wi th t he Gypsy bu t ... did not bea t h im. T h e y only 
t a lked" . T h e car a r r ived a t t he h o m e of the ca t t l e owners , w h e r e a crowd 
of abou t twen ty to th i r ty pe r sons had g a t h e r e d . Accord ing to police officer 
Ivanov they w a n t e d to bea t u p M r Tsonchev , bu t he and his col league did 
not allow th is to h a p p e n . T h e police car t h e n drove to t he Pleven police 
s t a t i on w h e r e not l a t e r t h a n 2.30 p .m. M r T s o n c h e v was h a n d e d over to 
S e r g e a n t Kos tad inov , t he officer on du ty . 

19. S e r g e a n t Kos t ad inov s t a t e d in his t e s t i m o n y to inves t iga tor 
Enchev t h a t he had locked M r T s o n c h e v in t he a r r e s t cell, as he had 
been too d r u n k to be q u e s t i o n e d . M r N., t he p e r s o n who had r e p o r t e d 
t he ca t t l e theft and w h o h a d been w a i t i n g a t t he police s t a t ion to give 
evidence , c l a imed t h a t M r T s o n c h e v had b e e n s e a t e d on a couch in t he 
hallway. 
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Both Se rgean t Kos tad inov a n d M r N. testif ied t h a t M r Tsonchev had 
b e e n very d r u n k . Accord ing to M r N. at some point , while sea ted , 
M r Tsonchev had defeca ted in to his t rouse r s . 

It a p p e a r s t h a t M r T s o n c h e v h a d some verba l e x c h a n g e s wi th o the r s 
whi le at t he police s t a t ion . An i n t e r n a l police no te of 20 O c t o b e r 1994 
c o n c e r n i n g the d e a t h of M r T s o n c h e v (see p a r a g r a p h 33 below) s t a t ed 
t h a t he had denied having s tolen t h e cows. T h e source of th is in fo rmat ion 
was not m e n t i o n e d in the no te . M r N. on his p a r t re layed in his t e s t imony 
t h a t at some point M r Tsonchev h a d b e e n asked ques t ions about t he ca t t l e 
thef t , bu t h a d repl ied tha t he had s l a u g h t e r e d one of t he cows. 

20. At 5 p .m. S e r g e a n t Kos tad inov c o n t a c t e d by t e l e p h o n e police 
officer Lubenov who a r r ived a t t he police s t a t ion a n d s t a r t e d ques t ion ing 
the wi tness , M r N. Accord ing to officer Lubenov , M r Tsonchev was too 
d r u n k to be q u e s t i o n e d . 

Police officer Lubenov issued an o rde r for t he d e t e n t i o n of M r Tsonchev 
af ter hav ing consu l ted t he p r o s e c u t o r on duty , M s Popova. T h e o rde r 
s t a t e d t h a t it was issued on 24 S e p t e m b e r 1994 at 7 p .m. 

2 1 . Accord ing to t he t e s t i m o n y of police officers Kos t ad inov and 
Lubenov , at about 7 p .m . M r Tsonchev " compla ined t h a t he was not 
feel ing wel l" w h e r e u p o n S e r g e a n t Kos t ad inov con t ac t ed t he e m e r g e n c y 
un i t of t he local hospi ta l for a n a m b u l a n c e . 

At t he police s t a t i on were p r e s e n t M r N. a n d one of the owners of t he 
s tolen ca t t l e , who h a d a r r ived a t abou t 7 p .m. to r e p o r t t h a t t he cows had 
b e e n found ear l ie r in the a f t e rnoon . T h e two m e n left shor t ly af ter 7 p .m. , 
M r N. a p p a r e n t l y hav ing spen t t he whole a f t e rnoon at t he police s ta t ion . 
T h e t e s t i m o n y of M r N. does no t con ta in a n y re fe rence to t he fact tha t 
M r T s o n c h e v had d isp layed signs of i l l -heal th. Appa ren t l y , t h e o t h e r 
pe r son p r e s e n t was not q u e s t i o n e d in t he course of the inves t iga t ion , as 
no such t e s t i m o n y has b e e n s u b m i t t e d by the G o v e r n m e n t . 

Accord ing to t he i n t e r n a l police no te of 20 O c t o b e r 1994, all t he above 
even t s , inc lud ing M r Tsonchev ' s compla in t t h a t he did not feel well and 
t h e a r r iva l of an a m b u l a n c e , h a p p e n e d at abou t 10 p .m . a n d not at about 
7 p .m. T h e no te did not specify t he source of this i n fo rma t ion . 

22. According to the t e s t imony of officers Kostadinov and Lubenov, a 
physician and a p a r a m e d i c arr ived at the police s ta t ion short ly after t he call 
for an a m b u l a n c e and e x a m i n e d M r Tsonchev briefly. T h e physician allegedly 
pressed and touched M r Tsonchev 's body, bu t said t h a t the l a t t e r was too 
d r u n k to be examined and tha t he would examine h im when he sobered up. 

No w r i t t e n record of this med ica l e x a m i n a t i o n is to be found a m o n g the 
d o c u m e n t s in t he files, as s u b m i t t e d by the G o v e r n m e n t , of all au tho r i t i e s 
which had dea l t wi th t he case . D u r i n g the inves t iga t ion in to the d e a t h of 
M r Tsonchev a p p a r e n t l y no ques t ions were pu t to t he police officers about 
t he iden t i ty of the m e m b e r s of t he medica l t e a m a n d no fu r the r de ta i l was 
es tab l i shed . 
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23. At abou t 11 p .m. a M r LP. , who h a d b e e n a r r e s t e d for violent 
behav iour , was b r o u g h t to t he police s t a t ion and d e t a i n e d t h e r e . 

Accord ing to the i n t e rna l police no te of 20 O c t o b e r 1994, M r LP. had 
testif ied t h a t M r Tsonchev was d r u n k . No such t e s t imony can be found in 
t he m a t e r i a l s u b m i t t e d by the G o v e r n m e n t . 

24. Accord ing to t h e t e s t i m o n y of S e r g e a n t Kos tad inov , t he officer on 
duty , at a ce r t a in point d u r i n g the night Mr T s o n c h e v s t a r t e d vomi t i ng in 
t h e cell w h e r e he h a d been placed. H e was allowed to go to t he toilet and was 
not locked u p a f t e rwards , bu t sat on a couch in t he hal lway. After m i d n i g h t 
M r T s o n c h e v wen t to t he toi let aga in . O n his way back to t he couch, he fell 
on t he floor. Police officer Kos tad inov i n s t r u c t e d the d e t a i n e d M r LP. to 
he lp to ge t M r T s o n c h e v s e a t e d on the couch. Officer Kos tad inov not iced 
tha t M r T s o n c h e v was sick a n d he cal led t he hospi ta l e m e r g e n c y uni t aga in . 
At tha t point M r LP. was re leased and left the police s t a t i on . 

T h e i n t e r n a l note of 20 O c t o b e r 1994 specified t h a t Se rgean t 
Kos tad inov had seen M r Tsonchev lying on the g round a t about 1.50 a .m. 
on 25 S e p t e m b e r 1994. T h e source of t he in fo rmat ion ab o u t the hour was 
not m e n t i o n e d . 

25. Accord ing to the police officers' t e s t imon ie s , t he s a m e physician 
a n d p a r a m e d i c , whose ident i t i es have not been disclosed, a r r ived a t 
a r o u n d 2 a .m. and found M r Tsonchev d e a d . T h e doc to r did not d r a w u p 
a d e a t h cer t i f ica te . T h i s was done l a t e r by D r Dorovski , t he forensic expe r t 
who vis i ted t h e site wi th the inves t iga tor , M r Enchev , a n d who also 
conduc t ed the autopsy . 

B. The investigation into the death of Mr Tsonchev 

26. I m m e d i a t e l y af ter M r T s o n c h e v was found dead , t he police 
in fo rmed the inves t iga to r on duty , M r Enchev , who a r r ived a t 2.30 a .m. 
to inspect t he scene . 

Accord ing to t h e w r i t t e n record of t h e inspec t ion , t he d e a d body of 
M r T s o n c h e v was found in t he hal lway of t he first floor, s o u t h e r n sect ion, 
of t he Pleven police s t a t ion . H e was s ea t ed on a couch, wi th two hands 
h a n g i n g on b o t h sides of t he couch, a n d the head h a n g i n g back. T h e 
vict im was d res sed in a whi te shi r t , wide open a t t he chest , wi th 
u n b u t t o n e d t r o u s e r s and no u n d e r w e a r . T h e r epo r t f u r t h e r s t a t e s t h a t 
" [o ]n t he r ight side of t he face t h e r e was a b ru i se . B e c a u s e of t he da rk 
colour of t he skin, t h e r e were no o t h e r visible injur ies on t h e body". T h e 
inves t iga to r f inished the inspec t ion at 3 a .m. T h e inspec t ion record s t a t e s 
t h a t a forensic expe r t , D r Dorovski , and t h r e e o t h e r pe r sons w e r e p r e s e n t 
d u r i n g the inspect ion . N o n e of t h e m s igned the record , which was only 
s igned by t h e inves t iga to r . 

P h o t o g r a p h s of t he scene were t a k e n d u r i n g the inspec t ion . T h e 
G o v e r n m e n t have no t s u b m i t t e d copies thereof . 
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27. D r Dorovski issued d e a t h cer t i f icate no. 217 on 25 S e p t e m b e r 1994 
ind ica t ing "acu te a n a e m i a , fat embo l i sm a n d h a e m a t o m a s on the t r u n k and 
the l i m b s " as t he causes of d e a t h . H e also m a r k e d the opt ion "acc iden t " in 
t he c o l u m n r e q u e s t i n g in fo rma t ion abou t t he possible c i r c u m s t a n c e s . H e 
left b lank the space provided to ind ica te t he t i m e of d e a t h . 

28. O n 25 S e p t e m b e r 1994 M r Enchev , reg iona l inves t iga to r , issued a n 
o r d e r for t he o p e n i n g of a c r imina l inves t iga t ion into the d e a t h of 
M r Tsonchev . 

O n the s a m e day early in t he m o r n i n g , after 4.25 a .m. , inves t iga to r 
Enchev q u e s t i o n e d t h r e e of the police officers involved, officers Ivanov, 
Kos tad inov a n d Lubenov . T h e d o c u m e n t s in the files of t he a u t h o r i t i e s 
which inves t iga ted the d e a t h of M r Tsonchev , as s u b m i t t e d by the 
G o v e r n m e n t , con ta in no t race of any q u e s t i o n i n g of police officer 
Pe t r anov , who had been t o g e t h e r wi th S e r g e a n t Ivanov d u r i n g 
M r Tsonchev ' s a r r e s t and his t r a n s f e r to the police s t a t ion . 

29. T h e inves t iga tor also o r d e r e d a b iochemica l r epo r t a n d a forensic 
medica l r e p o r t . T h e forensic medica l r epo r t was ass igned to D r Dorovski , 
who had b e e n p re sen t at the inspec t ion of t he corpse . H e was r e q u e s t e d by 
inves t iga tor Enchev to answer t he following ques t i ons : 

" 1 . W h a t t r a u m a t i c injuries are to be found on the corpse [of Mr T s o n c h e v ] ? 

2. W h a t w a s the c a u s e of his d e a t h ? 

3 . H o w w e r e the injuries inf l icted?" 

30. T h e forensic expe r t ca r r i ed out a p o s t - m o r t e m e x a m i n a t i o n 
b e t w e e n 8.30 a .m. a n d 11.30 a .m. on 25 S e p t e m b e r 1994. H e found a 
h a e m a t o m a of pu rp le -b lue colour u n d e r t he lower r ight eyelid; oval 
bru ises of a red-brown colour m e a s u r i n g 2 by 0.5 to 1 cm b e n e a t h t he 
lower eyelid and on the oppos i te side of t he face u n d e r t he cheek bones ; 
one bru ise of the s a m e colour on the left side of t he lower j a w m e a s u r i n g 
0.5 by 0.5 cm; one bru ise of a r ed -b rown colour , oblong, m e a s u r i n g 2 by 
0.5 cm on the c e n t r e of the chin; s y m m e t r i c a l h a e m a t o m a s of a s t rong 
purp le -b lue colour m e a s u r i n g 40 by 18 cm on the front side of bo th 
a r m p i t s a n d t h e u p p e r pa r t of t he a r m s ; a n d t h r e e h a e m a t o m a s of 
purp le -b lue colour on t he left bu t t ock and on the u p p e r back of t he left 
th igh , p e r p e n d i c u l a r to the femur , m e a s u r i n g 8 to 10 c m by 1.5 to 2 cm. 

T h e l abora to ry analysis of the blood a n d the u r ine of M r Tsonchev 
revea led an alcohol con t en t of 0.4 pe r t h o u s a n d . 

T h e r e p o r t conc luded: 

"The i n s p e c t i o n and the a u t o p s y of S lav tcho T s o n c h e v ' s corpse d i sc loses a s ta te of 
a c u t e loss of blood - pale p o s t - m o r t a l spots , a n a e m i c in terna l o r g a n s , mass ive 

1. U n d e r B u l g a r i a n law, dr iv ing w i th a b lood alcohol leve l of over 0.5 per t h o u s a n d is a n 
a d m i n i s t r a t i v e of fence ( sec t ion 174 of the Road Traff ic Law as in force s ince 1 S e p t e m b e r 
1999) . 
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h a e m a t o m a s o n a large surface of the upper l imbs and the left buttock, a bruise on the 
left eye l id , s cra tches o n the face . 

T h e c a u s e of M r T s o n c h c v ' s d c a l h was the a c u t e loss o f blood re su l t ing from the large 
and d e e p h a e m a t o m a s on the upper l imbs and the lefl b u l l o c k , as il a p p e a r s from the 
autopsy . 

T h e injuries are the result o f a blunt t r a u m a . T h e injuries descr ibed as doub le 
Stripped h a e m a t o m a s o n the left but tock resu l ted from the impac t of o n e or more long 
hard objects , a p p r o x i m a t e l y 2 c m wide . T h e h a e m a t o m a s in the upper l imbs resu l ted 
from the impac t o f - blows by or col l i s ion w i th - a hard, blunt object . T h e y d o not have 
a character i s t i c shape and it is therefore not poss ib le to identi fy the object which had 
c a u s e d t h e m . T h e injuries o n the face could have b e e n c a u s e d by blows , or could have 
b e e n the result of fal l ing, as they are located on the p r o t r u d i n g parts of the face. 

T h e analys i s o f the corpse did not d isc lose any a i l m e n t which could be re la ted to the 
d e a t h [of Mr T s o n c h e v ] , N o injuries from sharp objects or f i rearms w e r e found." 

T h e repor t p laced t h e t i m e of t he d e a t h a t ab o u t t en to twelve hours 
pr ior to the au topsy . T h e r epo r t exp res sed no opinion as to the t im ing of 
the injuries which had caused the d e a t h . No such ques t i on had been pu t by 
the inves t iga tor . 

3 1 . O n the m o r n i n g of 25 S e p t e m b e r 1994 the app l i can t , who went to 
the police s t a t ion to wait for t he re lease of M r Tsonchev , was informed 
t h a t he was d e a d . W h e n l a t e r t h a t day his body was t r a n s p o r t e d to the 
app l i can t ' s house in t he vil lage of Bukovlak, the appl ican t a l legedly 
observed n u m e r o u s b ru i ses a n d injuries . U p o n he r r e q u e s t ne ighbours 
called j o u r n a l i s t s from local n e w s p a p e r s . M r T s o n c h e v was bu r i ed t h a t 
even ing . 

32. O n 28 S e p t e m b e r 1994 the inves t iga tor q u e s t i o n e d M r Tsonchev ' s 
uncle , a u n t and cousin, M r s K., t he i r ne ighbour , a n d M r N., the pe r son 
whose cows had been s to len . 

33 . O n 20 O c t o b e r 1994 a colonel from the D i r e c t o r a t e of t he Na t iona l 
Police ( Д и р е к ц и я на н а ц и о н а л н а т а п о л и ц и я ) in Sofia d r e w up a note on 
t he d e a t h of M r Tsonchev , a p p a r e n t l y in t he f r amework of a n i n t e rna l 
inqui ry conduc t ed wi th in t h e police d e p a r t m e n t . T h e note descr ibed the 
even t s a n d conc luded t h a t t he case was wi th in t he c o m p e t e n c e of the 
inves t iga t ion a u t h o r i t i e s . N o o t h e r d o c u m e n t in r e spec t of this police 
inqui ry can be found a m o n g the m a t e r i a l s u b m i t t e d by the G o v e r n m e n t . 

34. O n 21 D e c e m b e r 1994 an expe r t in c h e m i s t r y issued a r epo r t on 
t he analys is of s a m p l e s of s t o m a c h c o n t e n t s as well as liver, k idney and 
b r a in t i ssue t a k e n from the corpse . T h e pu rpose of t he analysis , as 
def ined by the inves t iga to r , had b e e n to sea rch for t r aces of toxic 
subs t ances . No such subs t ances were found. Insignif icant q u a n t i t i e s of 
asp i r in , pa in kil lers a n d codeine were d e t e c t e d . 

35 . T h e m a t e r i a l s u b m i t t e d by the G o v e r n m e n t in response to t he 
C o u r t ' s r e q u e s t for "all d o c u m e n t s con t a ined in t he files of all au tho r i t i e s 
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which [had] dea l t wi th t he inves t iga t ion in to t he d e a t h of M r T s o n c h e v " 
does not show any inves t iga t ion act ivi ty af ter D e c e m b e r 1994. 

36. In the m o n t h s following the d e a t h of M r Tsonchev, the appl icant 
regular ly visited the office of invest igator Enchev to ask for informat ion 
about the progress of the invest igat ion. In 1995 counsel for t he appl icant 
allegedly visited M r Enchev 's office on several occasions and spoke to him on 
the t e l ephone several t imes . M r Enchev allegedly refused to re lease any 
specific informat ion . Also, according to the appl icant , those of t he 
d o c u m e n t s in the invest igat ion file to which counsel was p e r m i t t e d access 
con ta ined no informat ion concern ing any invest igat ion proceedings which 
may have been conducted after 21 D e c e m b e r 1994. 

37. O n 5 D e c e m b e r 1995 counsel for t he app l i can t r e q u e s t e d t he 
Pleven Regiona l P rosecu to r ' s Office ( О к р ъ ж н а п р о к у р а т у р а ) to 
exped i t e the inves t iga t ion . As no response was received, on 28 F e b r u a r y 
1996 counsel filed a r eques t wi th t h e Ch ie f Publ ic P rosecu to r ' s Office 
( Г л а в н а п р о к у р а т у р а ) . 

O n 19 M a r c h 1996 regional p rosecu to r Popova issued an o rde r 
s u s p e n d i n g the c r imina l p roceed ings in t he d e a t h of M r Tsonchev . T h e 
o r d e r s t a t e d , inter alia: 

"Tsonchev's d e a t h [was] c a u s e d by a n u m b e r o f internal h a e m o r r h a g e s and acute loss 
of blood, as a result ol de l ibera te bea t ing . T h e d e c e a s e d T s o n c h e v w a s d e t a i n e d under a 
pol ice order for [a m a x i m u m period o l ] twenty- four hours pursuant to the Police Act 
( З а к о н за н а ц и о н а л н а т а п о л и ц и я ] , for the theft on 24 S e p t e m b e r 1994 of n ine cows 
in the v ic ini ty of the vi l lage o f B u k o v l a k , P leven Distr ict ... 

In the course of the inves t iga t ion , it proved imposs ib le to d e t e r m i n e w h e t h e r T s o n c h e v 
w a s b e a t e n up in the P leven pol ice s ta t ion or o u t s i d e it. N o r was there any ev idence 
d e m o n s t r a t i n g w h e t h e r it was the cat t l e o w n e r s or pol ice officers w h o did the beat ing ." 

38. In he r e n s u i n g appea l of 20 May 1996 to the Ch ie f Publ ic 
P rosecu to r ' s Office, the appl ican t a r g u e d t h a t t he inves t iga t ion h a d not 
been t h o r o u g h a n d t h a t t h e r e h a d been significant omiss ions . She 
sugges t ed t h a t all evidence ind ica ted t h a t t he injuries r e su l t i ng in the 
d e a t h had been inflicted after t he v ic t im had been t a k e n to the police 
s t a t ion . She also objec ted to t h e significant delays in t he inves t iga t ion . 

By an o r d e r of 8 J u l y 1996 p rosecu to r Slavova of t he Ch ie f Publ ic 
P rosecu to r ' s Office g r a n t e d t he app l i can t ' s r eques t for t he r e o p e n i n g of 
t he inves t iga t ion . T h e o r d e r s t a t e d , inter alia: 

"[A] careful read ing of the lilc d e m o n s t r a t e s that the inves t iga t ion [was] not 
t h o r o u g h and c o m p l e t e . Not all poss ible inves t iga t ions were carried out , for which 
reason the dec i s ion to s u s p e n d the i nve s t i ga t i on is u n f o u n d e d ... 

... it is neces sary to e s tab l i sh Mr T s o n c h e v ' s part icular h e a l t h p r o b l e m s dur ing his 
s l a y at the pol ice s ta t ion and the f indings of the e m e r g e n c y medica l t e a m on his s ta te 
of h e a l t h . T h e physic ian and the p a r a m e d i c of the e m e r g e n c y unit w h o e x a m i n e d 
[Mr T s o n c h e v ] should be found and q u e s t i o n e d , and the relevant d o c u m e n t s recording 
the e x a m i n a t i o n s be r e q u e s t e d . T h e r e a s o n s why no m e d i c a l care w a s offered to the 
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vic t im shou ld be e s tab l i shed ( there is n o ev idence in that respec t , at least up to this 
m o m e n t ) and, d e p e n d i n g on the f indings , a conc lus ion should be d r a w n as to w h e t h e r a 
c r i m e , under Art ic le 123 of the C r i m i n a l C o d e [ Н а к а з а т е л е н к о д е к с ] , was c o m m i t t e d . 
T h e h e a l t h condi t ion of Mr T s o n c h e v prior to his arrest should be a scer ta ined . A n 
addi t ional m e d i c a l report should be ordered , to be carried out by three forensic 
e x p e r t s , which should es tab l i sh in part icular the cause o f the d e a t h , the m a n n e r in 
which the injuries w e r e inf l icted and the t i m e at w h i c h the injuries occurred . [This] 
should be used to ident i fy the person w h o infl icted the injuries on that s a m e day or on 
the previous day. T h e d e a t h cert i f icate of Mr T s o n c h e v should be r e q u e s t e d and 
a t t a c h e d to the file, and [the appl icant ' s ] a l l ega t ion o f incorrect d o c u m e n l s should be 
inves t iga ted . After all these i s sues , a s wel l as o t h e r s that m a y c o m e u p d u r i n g the 
inves t iga t ion , are clarif ied, a dec i s ion o n the m e r i t s should be taken ." 

39. Accord ing to the appl ican t , d u r i n g the m o n t h s following the o rde r 
of t he Ch ie f Publ ic P rosecu to r ' s Office, he r counsel spoke by t e l e p h o n e , on 
at least two occasions , wi th inves t iga to r Enchev . In bo th conversa t ions 
inves t iga tor Enchev al legedly dec l ined to provide any in fo rma t ion 
conce rn ing the inves t iga t ion . O n 6 J a n u a r y 1997 counsel filed a 
compla in t wi th t he Pleven Regiona l P rosecu to r ' s Office, a s s e r t i n g t h a t no 
inves t iga t ion was t a k i n g place in def iance of t he o r d e r of the Ch ie f Publ ic 
P rosecu to r ' s Office, and r e q u e s t e d t h a t inves t iga tor Enchev be t a k e n off 
t h e case . 

Counse l for t he app l ican t received no reply to his w r i t t e n c o m p l a i n t for 
m o r e t h a n four m o n t h s . O n 22 M a y 1997 counsel D i m i t r o v a l legedly spoke 
to inves t iga to r E n c h e v over t he t e l e p h o n e . Inves t iga to r Enchev in fo rmed 
counsel t h a t he was still t he inves t iga to r respons ib le for the case . D u r i n g 
the conversa t ion it a l legedly b e c a m e a p p a r e n t t ha t no inves t iga t ion had 
b e e n u n d e r t a k e n since t he o r d e r of the Ch ie f Publ ic P rosecu to r ' s Office 
of 8 J u l y 1996. Fol lowing this conversa t ion , counsel for t he app l i can t filed 
a n o t h e r compla in t wi th t he Ch ie f Publ ic P rosecu to r ' s Office r e n e w i n g his 
r e q u e s t for inves t iga tor E n c h e v to be t a k e n off t h e case and to exped i t e 
t he p roceed ings . 

40. O n 17 Augus t 1997 counse l received a copy of a l e t t e r s igned by 
reg iona l p rosecu to r Popova a n d d a t e d 3 J u n e 1997, add re s sed to t he 
Ch ie f Publ ic P rosecu to r ' s Office. In a p p a r e n t r e sponse to counse l ' s 
compla in t of M a y 1997, t he l e t t e r s t a t e d t h a t no fu r the r inves t iga t ion 
was possible, a n d t h a t in p r o s e c u t o r Popova ' s opinion the inves t iga t ion 
should be suspended . Accord ing to t he p rosecu to r , " t h e r e a r e no clues as 
to the ident i ty of the offender and this p rec ludes any fur ther 
inves t iga t ion" . She also refused to r emove inves t iga tor Enchev and 
expressed he r f rus t ra t ion wi th the n u m e r o u s c o m p l a i n t s ra ised by 
counsel Dimi t rov . 

T h e inves t iga t ion h a s a p p a r e n t l y not been s u s p e n d e d as t h e r e is no 
formal o rde r to t h a t effect. In D e c e m b e r 1997, in a t e l ephone 
conversa t ion wi th counsel Dimi t rov , inves t iga tor Enchev al legedly 
conf i rmed t h a t he was still w o r k i n g on the case . 
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II. RELEVANT D O M E S T I C LAW 

4 1 . U n d e r B u l g a r i a n law, c r imina l p roceed ings can be b r o u g h t only by 
the decision of a p r o s e c u t o r or a n inves t iga tor (Article 192 of t he Code of 
C r i m i n a l P r o c e d u r e ( Н а к а з а т е л н о п р о ц е с у а л е н к о д е к с ) ) . 

In accordance wi th t he law as in force a t t h e re levan t t i m e a n d unt i l 
1 J a n u a r y 2000, a decis ion to t e r m i n a t e p e n d i n g c r imina l p roceed ings 
was subject to appea l by the vict im to the h ighe r p rosecu to r (Article 237 
§ 6 of t he Code as in force un t i l 1 J a n u a r y 2000). In p rac t i ce , as in the 
app l i can t ' s case , appea l s to the h ighe r p r o s e c u t o r w e r e also possible 
aga ins t a decis ion to s u s p e n d c r imina l p roceed ings (Article 239 of the 
Code as in force un t i l 1 J a n u a r y 2000) . No fu r the r r e m e d i e s exis ted 
u n d e r t he re levan t law. 

F INAL S U B M I S S I O N S T O T H E C O U R T 

42. At t he h e a r i n g on 20 J a n u a r y 2000, the G o v e r n m e n t invi ted the 
C o u r t to reject t he app l i ca t ion as be ing inadmiss ib le , or to d ismiss t he 
app l i can t ' s c la ims as un founded . 

43 . O n the s a m e occasion the app l ican t r e i t e r a t e d he r r e q u e s t to the 
C o u r t to find viola t ions of Ar t ic les 2, 6, 13 a n d 14 of t he Conven t i on . 

T H E LAW 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N S 

44. T h e G o v e r n m e n t ra ised a n u m b e r of p r e l i m i n a r y object ions, 
w h e r e a s t he appl ican t m a i n t a i n e d t h a t t he case should be e x a m i n e d on 
the m e r i t s . 

A. The authenticity of the application 

45. In the i r w r i t t e n obse rva t ions on the m e r i t s of 11 N o v e m b e r 1999, 
t he G o v e r n m e n t no ted t h a t a dec l a r a t i on of m e a n s , m a d e on 1 J u l y 1999 
before a no ta ry and s u b m i t t e d by the appl ican t in suppor t of her legal aid 
r eques t , con t a ined the app l i can t ' s t h u m b - p r i n t a n d a note from the no ta ry 
s t a t i n g t h a t the app l i can t was i l l i t e ra te . T h e G o v e r n m e n t fu r the r 
observed t h a t t h e power of a t t o r n e y , w h e r e b y the app l ican t had 
a u t h o r i s e d he r lawyers to r e p r e s e n t h e r before t he C o n v e n t i o n o rgans 
and which was d a t e d 9 F e b r u a r y 1998, con t a ined a s i g n a t u r e . 

T h e G o v e r n m e n t s u b m i t t e d t h a t a power of a t t o r n e y issued by a n 
i l l i te ra te pe r son could only be valid, in acco rdance wi th Art ic le 151 § 1 of 
t he B u l g a r i a n Code of Civil P r o c e d u r e , if it con t a ined t h a t pe r son ' s 
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t h u m b - p r i n t a n d if it was co-signed by two wi tnesses . Since this was not t he 
case in r e spec t of t he power of a t t o r n e y of 9 F e b r u a r y 1998, it followed t h a t 
t he app l ica t ion h a d been s u b m i t t e d by pe r sons who were not duly 
a u t h o r i s e d to do so on beha l f of t he app l i can t . T h e G o v e r n m e n t 
r e q u e s t e d t he C o u r t to dec la re the app l ica t ion inadmiss ib le . 

46 . D u r i n g the p r e p a r a t o r y m e e t i n g before the public h e a r i n g on 
20 J a n u a r y 2000 (see p a r a g r a p h 10 above) , t he app l ican t dec la red t h a t 
she h a d s igned t h e d o c u m e n t in issue a n d exp la ined in de ta i l t h e 
c i r c u m s t a n c e s in which she did so. She s t a t e d , inter alia, t h a t she had 
been ass i s ted in filling out t he form a n d had s igned it herself. Asked 
w h e t h e r she wished to d e m o n s t r a t e he r abil i ty to sign, she pu t her 
s i g n a t u r e on a piece of pape r , in t he p re sence of the P r e s i d e n t of the 
C h a m b e r and the r e p r e s e n t a t i v e s of the pa r t i e s . At t he close of t he 
p r e p a r a t o r y m e e t i n g , t he r e p r e s e n t a t i v e of the G o v e r n m e n t did not 
c o m m e n t on t h e a u t h e n t i c i t y of the app l i can t ' s s i g n a t u r e on the power of 
a t t o rney , bu t s t a t e d tha t she m a i n t a i n e d the G o v e r n m e n t ' s p r e l i m i n a r y 
object ion. 

47. T h e C o u r t observes tha t t he G o v e r n m e n t a re not e s topped from 
ra i s ing t he above object ion, as it is based on a d o c u m e n t which was 
c r e a t e d and c a m e to l ight af ter 18 May 1999, t he d a t e of t he admiss ib i l i ty 
decis ion in t h e p re sen t case (see t he Ergi v. T u r k e y j u d g m e n t of 28 J u l y 
1998, Reports ofJudgments and Decisions 1998-IV, p. 1770, § 62) . 

48 . T h e C o u r t fu r the r recal ls t ha t in cases of s imi la r cha l l enges by 
G o v e r n m e n t s a ques t i on was pu t to the app l ican t as to w h e t h e r he or 
she had s igned the d o c u m e n t in issue. A g e n e r a l a s s e s s m e n t of all 
the evidence and , in pa r t i cu l a r , of the ques t ion w h e t h e r the 
app l ican t m a i n t a i n e d an in teres t in p u r s u i n g the case , was also 
re levan t (see t he Ergi v. T u r k e y j u d g m e n t c i ted above, pp. 1770-71, 
§§ 63-64; K u r t v. T u r k e y , app l ica t ion no. 24276/94, C o m m i s s i o n 
decis ion of 22 May 1995, Decis ions and R e p o r t s 81-A, p. 112; Sarli 
v. T u r k e y , appl ica t ion no. 24490/94, C o m m i s s i o n ' s r epor t of 

21 O c t o b e r 1999, § 107, unpub l i shed ; a n d Asian v. T u r k e y , 
app l ica t ions nos. 22491/93 and 22497/93 , C o m m i s s i o n ' s repor t of 
22 M a y 1997, u n p u b l i s h e d ) . 

49. In t he p r e s e n t case the G o v e r n m e n t do not a l lege in exp res s t e r m s 
t h a t t he app l i ca t ion was m a d e w i thou t the app l i can t ' s consen t . T h e i r 
object ion a p p e a r s to be c e n t r e d on t h e ques t i on w h e t h e r the power of 
a t t o r n e y of 9 F e b r u a r y 1998 is legally valid. 

50. In so far as the G o v e r n m e n t rely on the r e q u i r e m e n t of B u l g a r i a n 
law t h a t a d o c u m e n t e m a n a t i n g from an i l l i te ra te person m u s t ca r ry a 
t h u m b - p r i n t p laced in t h e p re sence of two wi tnesses , the C o u r t first 
observes t h a t it is unc l ea r w h e t h e r a g e n u i n e d o c u m e n t , s igned by the 
h a n d of s o m e o n e who had on a n o t h e r occasion s t a t e d to be i l l i t e ra te , 
would be cons idered null and void u n d e r Bu lga r i an law. 
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In any event , t he C o u r t recal ls t h a t the r e p r e s e n t a t i v e of t he app l ican t 
m u s t p roduce a "power of a t t o r n e y or a w r i t t e n a u t h o r i t y to ac t " 
(Rule 45 § 3 of the Rules of C o u r t and Rule 43 § 3 of t he Rules of 
P r o c e d u r e of t he C o m m i s s i o n , as in force a t the t i m e the p re sen t 
appl ica t ion was filed wi th t he C o m m i s s i o n ) . T h e r e f o r e , a s imple w r i t t e n 
a u t h o r i t y would be valid for purposes of t he p roceed ings before t he C o u r t , 
in so far as it has not b e e n shown t h a t it was m a d e wi thou t t he app l ican t ' s 
u n d e r s t a n d i n g a n d consen t . 

51 . As r e g a r d s th is l a t t e r point , t he C o u r t t akes in to accoun t all 
evidence before it, inc lud ing the m e e t i n g wi th t he app l i can t in pe r son in 
t he p r e s e n c e of t he P re s iden t of the C h a m b e r and the r e p r e s e n t a t i v e of 
t he G o v e r n m e n t (see p a r a g r a p h 46 above) . It fu r the r cons iders t h a t at no 
point has t h e r e been ser ious doub t as to t he will of t he app l ican t to p u r s u e 
he r compla in t s . 

Finally, t he C o u r t no tes t h a t o n e of the two lawyers , whose n a m e s 
a p p e a r on t he i m p u g n e d power of a t t o r n e y d a t e d 9 F e b r u a r y 1998, has 
been her r e p r e s e n t a t i v e before the domes t i c a u t h o r i t i e s since a t least 
1995 (see p a r a g r a p h s 1 and 36 above) . 

52. T h e C o u r t finds, t he r e fo re , t h a t t he appl ica t ion has been validly 
s u b m i t t e d on beha l f of the appl icant and d ismisses the first p r e l i m i n a r y 
object ion by the G o v e r n m e n t . 

B. The remaining preliminary objections 

53. In the i r w r i t t e n observa t ions of 27 S e p t e m b e r 1999, the 
G o v e r n m e n t s t a t e d t h a t t he admiss ib i l i ty decis ion of 18 M a y 1999 
con ta ined a n u m b e r of incorrect s t a t e m e n t s of fact and unjustif ied 
conclusions . In p a r t i c u l a r , on pages 7 to 12 of t he admiss ib i l i ty decision, 
t h e r e w e r e u n a c c e p t a b l e s t a t e m e n t s . 

T h e G o v e r n m e n t fu r the r r e i t e r a t e d the i r posi t ion t h a t the appl ica t ion 
should be re jected for failure to exhaus t d o m e s t i c r emed ie s . 
T h e y m a i n t a i n e d , as they did a t the admiss ibi l i ty s tage of the 
p roceed ings , t ha t , inter alia, t he app l ican t should have b r o u g h t a civil 
ac t ion for d a m a g e s and should have j o ined the c r imina l inves t iga t ion into 
t he d e a t h of M r T s o n c h e v as a pr iva te p rosecu to r . T h e G o v e r n m e n t 
fu r the r s t a t e d t h a t t he C o u r t ' s f inding as r e g a r d s t he s i x -mon th t ime-
limit was "con t r a ry to the l e t t e r a n d the m e a n i n g of Ar t ic le 35 of the 
C o n v e n t i o n " . 

In t he i r obse rva t ions of 11 N o v e m b e r 1999 a n d a t t he h e a r i n g before 
t he C o u r t , the G o v e r n m e n t a lso m a i n t a i n e d t h a t t he appl ica t ion 
a m o u n t e d to an abuse of t he r ight of pe t i t ion . 

O n the basis of the above cons ide ra t i ons , t he G o v e r n m e n t r e q u e s t e d 
t he C o u r t to dec la re t he appl ica t ion inadmiss ib le . 
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54. T h e appl ican t repl ied t h a t t he appl ica t ion should be e x a m i n e d on 
the m e r i t s . 

55 . T h e C o u r t t akes cognisance of the G o v e r n m e n t ' s obse rva t ions on 
the facts and t akes t h e m in to account fully, a long wi th all o t h e r evidence . 
Indeed , it is precisely af ter dec la r ing a n app l ica t ion admiss ib le t h a t t he 
C o u r t p roceeds to a final e s t a b l i s h m e n t of the facts, in acco rdance wi th 
Ar t ic le 38 of the Conven t ion , on t he basis of the submiss ion of t he pa r t i e s 
and , if need be , i ts own inves t iga t ion . 

56. T h e C o u r t f u r the r no tes tha t the a l leged u n a c c e p t a b l e s t a t e m e n t s 
in its admiss ib i l i ty decis ion a r e all to be found in t he s u m m a r y of t he 
app l i can t ' s c o m p l a i n t s and submiss ions , which forms p a r t of t he tex t of 
t he decision as m u c h as the s u m m a r y of t he G o v e r n m e n t ' s posi t ion does , 
w i thou t any of t h e m be ing the express ion of the C o u r t ' s op in ion . 

57. In respec t of t he G o v e r n m e n t ' s r e q u e s t t h a t t he app l ica t ion be 
dec la red inadmiss ib le , the C o u r t recal ls t h a t the provision of Art ic le 35 
§ 4 in fine of t he C o n v e n t i o n , accord ing to which the C o u r t m a y dec la re 
a n app l ica t ion inadmiss ib le at any s t age of the p roceed ings , does not 
signify tha t a r e s p o n d e n t S t a t e is able to ra ise an admiss ib i l i ty ques t i on 
a t any s t age of t he p roceed ings if t h a t ques t i on could have been ra i sed 
ea r l i e r (see p a r a g r a p h 88 of t he e x p l a n a t o r y repor t to Protocol No. 11 to 
t he C o n v e n t i o n and Ru le 55 of t he Rules of C o u r t ) . 

In the p r e s e n t case t he G o v e r n m e n t , for the mos t p a r t , r e i t e r a t e the i r 
object ions as to t he admiss ib i l i ty of t he appl ica t ion , which were a l r eady 
e x a m i n e d by the C o u r t a n d re jec ted by its decis ion of 18 May 1999. T h e 
C o u r t sees no new e l e m e n t jus t i fy ing a r e - e x a m i n a t i o n of t he se m a t t e r s . 

In any event , looking in to t he subs t ance of the G o v e r n m e n t ' s 
p r e l i m i n a r y object ions, the C o u r t finds no mer i t in any of t h e m . 

58. T h e C o u r t d i smisses , t he r e fo re , the r e m a i n d e r of t he 
G o v e r n m e n t ' s p r e l i m i n a r y object ions . 

II. ALLEGED V I O L A T I O N S O F A R T I C L E 2 O F T H E C O N V E N T I O N 

59. T h e app l ican t a l leged violat ions of Art ic le 2 of the C o n v e n t i o n in 
tha t M r T s o n c h e v had d ied as a resu l t of injuries in ten t iona l ly inflicted by 
the police, t h a t he had not received a d e q u a t e medica l t r e a t m e n t while in 
police cus tody and tha t t h e r e had not b e e n a mean ing fu l inves t iga t ion into 
t he c i r c u m s t a n c e s of his d e a t h . 

Art ic le 2 provides as follows: 

" 1 . Everyone ' s right to life shal l be p r o t e c t e d by law. N o one shall be deprived of his 
life in tent iona l ly save in the e x e c u t i o n o f a s e n t e n c e of a Court fo l lowing his convict ion of 
a cr ime for which this pena l ty is provided by law. 

2. Depr iva t ion of life shall not be regarded as inf l icted in c o n t r a v e n t i o n of this Art ic le 
w h e n it resul ts from the use of force w h i c h is no m o r e t h a n abso lu te ly necessary: 
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(a) in d e f e n c e of any person from unlawful v io l ence ; 

(b) in order to effect a lawful arrest or to prevent the e s c a p e of a person lawfully 
d e t a i n e d ; 

(c) in ac t ion lawfully t a k e n for the purpose of q u e l l i n g a riot or insurrect ion ." 

A. Arguments of the parties 

/. The applicant 

60. In the app l i can t ' s view all avai lable evidence ind ica ted t h a t 
M r Tsonchev was in good hea l t h at the t ime he first e n c o u n t e r e d t he 
police in t he ear ly a f t e rnoon of 24 S e p t e m b e r 1994. T h e fact t h a t he had 
been d r i n k i n g alcohol (not m o r e t h a n four beers ) did not affect his gene ra l 
s t a t e of hea l th , which was a p p a r e n t l y good. 

6 1 . T h e app l ican t s u b m i t t e d t h a t t he G o v e r n m e n t had not provided 
any explicit e x p l a n a t i o n , let a lone a p laus ib le one , for wha t had 
h a p p e n e d , a n d h a d t hus failed to show t h a t i ts a g e n t s h a d not been 
respons ib le for t he d e a t h of M r Tsonchev . T h e G o v e r n m e n t had only 
impl ied , in the i r submiss ions to t he C o u r t , t h a t M r T s o n c h e v m i g h t have 
received his injur ies by falling on the g r o u n d , d u e to his alcohol 
in tox ica t ion . However , it sufficed to e x a m i n e t h e conclusions of the 
forensic r epo r t conce rn ing the type and the size of t he injur ies which had 
caused M r Tsonchev ' s d e a t h to d iscard such a vers ion of t he facts as 
implaus ib le . 

62. T h e app l ican t fu r the r s u b m i t t e d tha t M r Tsonchev h a d not 
received a d e q u a t e medica l t r e a t m e n t for several hou r s , whi le he had 
been in police cus tody a p p a r e n t l y suffering from l i f e - th rea t en ing injur ies . 
T h e app l i can t s t a t e d t h a t Bu lga r i an legislat ion c o n t a i n e d no provisions 
g u a r a n t e e i n g access to a doc tor for pe r sons dep r ived of t he i r l iberty. 

She fu r the r d i s p u t e d t he G o v e r n m e n t ' s posi t ion t h a t every th ing 
possible had been done . She recal led t h a t , accord ing to t he police 
officers' t e s t imon ie s , the doc tor who had seen M r Tsonchev , and whose 
iden t i ty was neve r disclosed, had s t a t ed t h a t M r Tsonchev had been too 
d r u n k to be e x a m i n e d . In t he app l i can t ' s view these facts, if t hey were 
t r u e , could only serve to es tab l i sh the doc tor ' s liability for medical 
m a l p r a c t i c e , and not as g r o u n d s for the conclus ion t h a t a d e q u a t e 
m e a s u r e s h a d b e e n t a k e n . She s u b m i t t e d t h a t t h e r e were two possible 
exp lana t ions : e i t he r the doctor had ar r ived af ter t he d e a t h of 
M r Tsonchev and , appa l l ed by wha t t he police had done , had refused 
coopera t ion , or no doc to r h a d ever a r r ived , t he whole s tory having been 
m a d e up by the police. In e i t he r case , M r T s o n c h e v had been den ied 
a p p r o p r i a t e and t imely medica l ca re . 
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63 . T h e appl ican t also a l leged tha t t he a u t h o r i t i e s had failed in the i r 
d u t y u n d e r Art ic le 2 of t he Conven t ion to u n d e r t a k e a p r o m p t , t h o r o u g h 
a n d effective inves t iga t ion in to t he c i r c u m s t a n c e s s u r r o u n d i n g 
M r Tsonchev ' s d e a t h . A l t h o u g h the inves t iga t ion had s t a r t e d p rompt ly , 
n o t h i n g had been done since D e c e m b e r 1994, desp i t e the app l i can t ' s 
r e p e a t e d r e q u e s t s . 

64. T h e appl ican t fu r the r c o n t e n d e d t h a t t he inves t iga t ion had b e e n 
c h a r a c t e r i s e d by a n u m b e r of omiss ions a n d inconsis tencies which had 
re su l t ed in mos t of t he q u e s t i o n s s u r r o u n d i n g the d e a t h of M r T s o n c h e v 
r e m a i n i n g u n a n s w e r e d . In the app l i can t ' s view these omiss ions were so 
n u m e r o u s a n d so s t r ik ing t h a t they could only be descr ibed as an effort 
by the inves t iga t ion a u t h o r i t i e s to cover u p for t he police, r a t h e r t h a n to 
inves t iga te the i r ac t s . 

2. The Government 

65. T h e G o v e r n m e n t c o n t e n d e d t h a t t he compla in t s u n d e r Art icle 2 
were mani fes t ly i l l-founded. In the i r view, t he app l i can t ' s a l l ega t ion t h a t 
M r T s o n c h e v had died as a resu l t of i l l - t r e a t m e n t by police officers was not 
s u p p o r t e d by the evidence in t he case . T h e inves t iga t ion had es tab l i shed 
t h a t pr ior to his a r r e s t he h a d c o n s u m e d a la rge q u a n t i t y of alcohol a n d 
t h a t he had been s t a g g e r i n g and falling w h e n a p p r e h e n d e d a n d l a t e r at 
t he police s t a t ion . At the s a m e t i m e li t t le and highly con t r ad ic to ry 
evidence was avai lable r e g a r d i n g the m a n n e r in which he had spent t he 
hour s p r io r to his a r r e s t . 

T h e G o v e r n m e n t s u b m i t t e d tha t t he forensic medica l expe r t s h a d 
conc luded t h a t the fatal injuries could have been the resu l t of falling. 
T h e s e cons ide ra t ions a n d the fact t h a t no evidence of police b ru t a l i t y was 
es tab l i shed d u r i n g the inves t iga t ion should , in the i r view, lead to the 
conclusion t h a t the app l i can t ' s a l lega t ions were un founded . 

66. T h e G o v e r n m e n t fu r the r m a i n t a i n e d t h a t unt i l 10 p .m. on 
24 S e p t e m b e r 1994, M r Tsonchev had not compla ined of any a i l m e n t . H e 
had been u n d e r t he inf luence of alcohol and had not been c o m m u n i c a t i v e . 
It was n o r m a l in t he se c i r c u m s t a n c e s t h a t the police officers had dec ided 
to leave h i m to sober up . W h e n M r Tsonchev had compla ined t h a t he felt 
unwell , an e m e r g e n c y medica l t e a m h a d u r g e n t l y b e e n d i spa t ched , bu t t he 
doctor had found it impossible to e x a m i n e h im clue to his s t a t e of alcohol 
in tox ica t ion . In the G o v e r n m e n t ' s view, t he r e fo re , t he police could not be 
held respons ib le for not hav ing provided a d e q u a t e medica l t r e a t m e n t . In 
fact, eve ry th ing possible was done . 

67. T h e G o v e r n m e n t a lso aff i rmed t h a t all necessary inves t iga t ion 
s teps h a d b e e n u n d e r t a k e n p rompt ly . A n inves t iga to r had visi ted the si te 
i m m e d i a t e l y af ter M r Tsonchev ' s d e a t h and had t h e n p roceeded wi th 
q u e s t i o n i n g wi tnesses . An au topsy had b e e n o r d e r e d and p r o m p t l y 
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pe r fo rmed . T h e r e f o r e , the a l l ega t ion tha t t he inves t iga t ion was not 
effective was also unfounded . 

B. The Court's assessment 

/. As to the alleged killing of Mr Tsonchev 

68. T h e C o u r t recal ls t h a t Art ic le 2 of the C o n v e n t i o n , which 
sa feguards t he r ight to life, r a n k s as one of t he mos t f u n d a m e n t a l 
provisions in t he Conven t ion . In t he l ight of the i m p o r t a n c e of the 
p ro tec t ion afforded by Art ic le 2, the C o u r t m u s t subject to t he most 
careful sc ru t iny c o m p l a i n t s about dep r iva t ion of life (see, a m o n g o the r 
au tho r i t i e s , Caha v. Turkey [ G C ] , no. 23657/94, § 86, E C H R 1999TV). 

69. In t he p r e s e n t case it is a l leged by the appl ican t t h a t the 
au tho r i t i e s were responsib le for the d e a t h of M r Tsonchev . It is al leged 
tha t he was severely b e a t e n while in t he h a n d s of t he police, t h a t he did 
not receive p r o p e r medica l t r e a t m e n t desp i t e t he grave injuries thus 
inflicted, a n d t h a t he died as a consequence . 

70. T h e C o u r t cons iders tha t w h e r e an individual is t a k e n in to police 
cus tody in good h e a l t h but is l a t e r found dead , it is i n c u m b e n t on t h e S ta te 
to provide a p laus ib le exp l ana t i on of the even t s l ead ing to his d e a t h , 
failing which the a u t h o r i t i e s m u s t be held respons ib le u n d e r Art ic le 2 
of the Conven t i on (see, mutatis mutandis, Selmouni v. France [GC] , 
no. 25803/94, § 87, E C H R 1999-V). 

In assess ing evidence, the gene ra l pr inciple app l ied in cases has 
been to apply t he s t a n d a r d of proof "beyond r easonab le d o u b t " (see 
the I re land v. the U n i t e d K i n g d o m j u d g m e n t of 18 J a n u a r y 1978, 
Series A no. 25, § 61). However , such p roof m a y follow from the 
coexis tence of sufficiently s t r ong , c lear a n d conco rdan t inferences or 
of s imi la r u n r e b u t t e d p r e s u m p t i o n s of fact. W h e r e t he events in issue 
lie wholly, or in large p a r t , wi th in t he exclusive knowledge of the 
a u t h o r i t i e s , as in the case of pe r sons wi th in the i r control while in 
custody, s t r o n g p r e s u m p t i o n s of fact will a r i se in r e spec t of injuries 
and d e a t h occur r ing d u r i n g t h a t d e t e n t i o n . Indeed , t he b u r d e n of 
proof m a y be r e g a r d e d as r e s t i ng on the a u t h o r i t i e s to provide a 
sa t is factory a n d convincing exp l ana t i on . 

71. T h e "cause of M r Tsonchev ' s d e a t h was the acu t e loss of blood 
r e su l t i ng from the la rge a n d d e e p h a e m a t o m a s on the u p p e r l imbs and 
the left bu t tock" . 

T h e au topsy disclosed no o t h e r a i l m e n t or injury which could have led 
to the fatal o u t c o m e (see p a r a g r a p h 30 above) . 

72. It is u n d i s p u t e d t h a t M r Tsonchev had c o n s u m e d a ce r ta in 
q u a n t i t y of alcohol pr ior to his a r r e s t . However , it is a lso u n d i s p u t e d 
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t h a t , at t he m o m e n t of his a r r e s t , he was enjoying d r inks in the c o m p a n y of 
o t h e r s , t h a t he could walk, t h a t t h e r e was s o m e verba l c o m m u n i c a t i o n 
b e t w e e n him a n d the police officers and o t h e r pe r sons , t h a t in t he course 
of th is verbal c o m m u n i c a t i o n , a t the t i m e of t he a r r e s t a n d wi th in t he nex t 
two hours , M r T s o n c h e v did not compla in of any a i lmen t , and t h a t none of 
those hav ing been in con tac t wi th h i m , inc lud ing the police officers 
involved, r e p o r t e d any visible sign of such grave injuries as w e r e found 
l a t e r by the au topsy (see p a r a g r a p h s 14-19 above) . 

O n the basis of the above the C o u r t finds implaus ib le the G o v e r n m e n t ' s 
sugges t ion t h a t M r T s o n c h e v migh t have received his fatal injuries pr ior 
to his a r r e s t . 

73. T h e G o v e r n m e n t ' s o t h e r suppos i t ion , t h a t M r T s o n c h e v m i g h t 
have been in jured by falling on the g round , w h e n a p p r e h e n d e d and l a t e r 
at t he police s t a t ion , as he was al legedly s t a g g e r i n g , is equal ly implaus ib le . 
T h e p o s t - m o r t e m repo r t m e n t i o n e d such a possibil i ty only in respec t of 
t h e b ru i ses on M r Tsonchev ' s face. T h e s e b ru i ses were not a m o n g t h e 
injuries t h a t led to t he acu t e loss of blood and , eventua l ly , to t he fatal 
o u t c o m e . 

As r e g a r d s t he fatal injuries, t he C o u r t no tes t h a t accord ing to t he 
p rosecu to r ' s decision of 19 M a r c h 1996 they had been the resu l t of 
"de l ibe ra t e b e a t i n g " (see p a r a g r a p h 37 above) . Indeed , t he a c u t e loss 
of blood was t he resul t of s y m m e t r i c a l h a e m a t o m a s on the u p p e r 
l imbs, m e a s u r i n g 40 by 18 cm each, a n d a h a e m a t o m a on the left 
bu t tock , which was 8 to 10 cm long and 1.5 to 2 cm wide. T h e forensic 
expe r t did not m e n t i o n falling on the g r o u n d as a possible m e a n s of 
infl icting injuries of such gravi ty and of such p a r t i c u l a r cha rac t e r i s t i c s . 
Accord ing to t he p o s t - m o r t e m repo r t , t he injur ies on t he left bu t t ock 
" r e su l t ed from the impac t of a long h a r d object (s ) , wi th a l imi ted 
n a r r o w sur face , longish, a p p r o x i m a t e l y 2 cm w i d e " and , those on the 
u p p e r l imbs, from " the impac t of - blows by or collision wi th - a h a rd 
b lunt object" , the shape of which could not be d e t e r m i n e d (see 
p a r a g r a p h 30 above) . T h e above evidence does not suppo r t t h e 
G o v e r n m e n t ' s con t en t i on t h a t M r T s o n c h e v could have injured h imse l f 
by falling on the g round . 

74. T h e C o u r t finds, the re fo re , t h a t t h e r e is sufficient evidence on 
which it m a y be conc luded beyond r ea sonab l e doub t tha t Mr T s o n c h e v 
died as a resu l t of injuries inflicted while he was in t he h a n d s of t he 
police. T h e responsibi l i ty of t he r e s p o n d e n t S t a t e is t hus e n g a g e d . 

75. T h e C o u r t also finds t h a t t h e r e is no evidence of Mr T s o n c h e v 
having been e x a m i n e d wi th the ca re one would expec t from a medica l 
profess ional a t any t i m e while in cus tody, and suffering from severe 
injur ies (see p a r a g r a p h 22 above) . 

76. T h e C o u r t concludes , t he re fo re , t h a t t h e r e has b e e n a violat ion of 
Art ic le 2 of t he Conven t i on in respec t of the d e a t h of M r Tsonchev . 
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2. As to the alleged lack of a meaningful investigation 

77. T h e C o u r t observes at t he ou t se t t h a t c e r t a i n re fe rences in the 
m a t e r i a l s u b m i t t e d to it could lead to t he suppos i t ion tha t t h e r e exist 
d o c u m e n t s conce rn ing the inves t iga t ion in to t he d e a t h of M r Tsonchev , 
copies of which have not been provided by the G o v e r n m e n t (see, inter alia, 
p a r a g r a p h s 22 a n d 33 above) . In this respec t t he C o u r t recal ls t h a t it is of 
u t m o s t i m p o r t a n c e for the effective o p e r a t i o n of t he Conven t i on sys tem of 
individual pe t i t ion t h a t S t a t e s furnish all necessa ry facilities to enab le a 
p rope r and effective e x a m i n a t i o n of app l ica t ions , as r e q u i r e d by Art ic le 38 
of t he Conven t i on (see Cakici c i ted above, § 76). 

In t he p a r t i c u l a r c i r c u m s t a n c e s of the case , it is neve r the l e s s not 
necessa ry to e x a m i n e w h e t h e r the G o v e r n m e n t have compl ied wi th the i r 
ob l iga t ions u n d e r Art ic le 38 of t he Conven t i on . For t he pu rposes of the 
app l i can t ' s compla in t t h a t t h e r e has b e e n no effective inves t iga t ion in to 
t he d e a t h of M r Tsonchev , it suffices to no t e t h a t t he G o v e r n m e n t were 
r e q u e s t e d to s u b m i t "copies of all d o c u m e n t s c o n t a i n e d in the files of all 
au tho r i t i e s which [had] dea l t wi th t he inves t iga t ion in to the d e a t h of 
M r T s o n c h e v " a n d t h a t in reply, on 11 N o v e m b e r 1999, the G o v e r n m e n t 
s u b m i t t e d "copies of all d o c u m e n t s con t a ined in t he files" (see 
p a r a g r a p h s 6 a n d 7 above) . T h e C o u r t is t hus en t i t l ed to d r a w the 
inference t h a t t he m a t e r i a l s u b m i t t e d to it con ta ins all in fo rmat ion 
abou t t he inves t iga t ion (see t he Ya§a v. T u r k e y j u d g m e n t of 2 S e p t e m b e r 
1998, Reports 1998-VI, pp. 2439-40, § 103). 

78. T h e C o u r t no tes t h a t the inves t iga t ion in to t he d e a t h of 
M r Tsonchev c o m m e n c e d p rompt ly , i m m e d i a t e l y af ter he was found 
dead at t he police s ta t ion in Pleven, w i th a visit on the s i te , a ques t i on ing 
of wi tnesses a n d a n au topsy . 

It is observed , however , t h a t t h e r e were n u m e r o u s u n e x p l a i n e d 
omiss ions from the very beg inn ing and t h r o u g h o u t t he inves t iga t ion . 

79. In t he first hour s after the t rag ic event , w h e n o r d e r i n g an autopsy, 
inves t iga to r Enchev failed to ask the forensic expe r t to s t a t e his opinion as 
to t he t i m e t h e fatal injuries occur red , de sp i t e t he obvious crucial 
i m p o r t a n c e of o b t a i n i n g an answer to t h a t q u e s t i o n (see p a r a g r a p h 29 
above) . Str ikingly, t h r o u g h o u t t he inves t iga t ion , no exper t was ever 
asked to c o m m e n t on the t i m e a t which the vict im sus t a ined his injuries. 

It is also highly significant t h a t the inves t iga t ion file con ta ins no t race 
of any a t t e m p t by inves t iga to r Enchev to identify t he m e m b e r s of the 
medica l t e a m who , accord ing to t he s t a t e m e n t s of t he police officers 
involved, vis i ted t he Pleven police s t a t i on twice d u r i n g the night when 
M r T s o n c h e v d ied . Copies of t he records of t h e hosp i ta l e m e r g e n c y uni t , 
which would n o r m a l l y con ta in in fo rmat ion abou t the a l leged visit, a re not 
to be found in the inves t iga t ion file (see p a r a g r a p h s 22, 25 and 38-40 
above) . 
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F u r t h e r m o r e , a n u m b e r of i m p o r t a n t wi tnesses were never e x a m i n e d 
or were not a sked c e r t a i n key ques t i ons . Police officer P e t r a n o v , w h o 
a r r e s t e d M r Tsonchev t o g e t h e r with his co l league Ivanov, was never 
ques t i oned . It a p p e a r s t h a t M r LP. , who was d e t a i n e d at t he Pleven 
police s t a t i on d u r i n g the night in ques t ion , and who m u s t have observed 
M r Tsonchev ' s d e t e r i o r a t i o n , was not q u e s t i o n e d e i the r . Finally, the 
inves t iga tor did not d e e m it necessa ry to ob t a in t he t e s t i m o n y of any of 
the twen ty to th i r ty pe r sons who h a d g a t h e r e d in front of t he ca t t l e 
owner s ' h o m e a n d who, accord ing to t h e police officers involved, " w a n t e d 
to bea t u p [Mr T s o n c h e v ] " (see p a r a g r a p h s 14, 18, 21 and 23 above) . 

80. T h e C o u r t recal ls t h a t the S t a t e ' s ob l iga t ion u n d e r Art ic le 2 to 
p ro tec t t h e r ight to life, r ead in conjunct ion wi th its g e n e r a l d u t y u n d e r 
Art ic le 1 to " secure to everyone wi th in t he i r j u r i sd ic t ion t he r igh ts a n d 
f reedoms def ined [ t h e r e i n ] " , r e q u i r e s by impl ica t ion t h a t t h e r e should be 
some form of effective official inves t iga t ion w h e n individuals have been 
killed as a resul t of t he use of force. T h e inves t iga t ion m u s t be , inter alia, 
t h o r o u g h , i m p a r t i a l and careful (see the M c C a n n and O t h e r s v. t he 
U n i t e d K i n g d o m j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A no. 324, p . 49, 
§§ 161-63, a n d Cakia c i ted above, § 86). 

T h e C o u r t f u r t h e r cons iders t h a t t he n a t u r e and d e g r e e of sc ru t iny 
which satisfies the m i n i m u m th resho ld of t he inves t iga t ion ' s 
effectiveness d e p e n d s on the c i r c u m s t a n c e s of t he p a r t i c u l a r case . It 
m u s t be assessed on the basis of all r e l evan t facts a n d wi th r ega rd to t he 
p rac t ica l rea l i t ies of inves t iga t ion work. It is not possible to r educe the 
var ie ty of s i t ua t ions which m i g h t occur to a b a r e check-list of ac ts of 
inves t iga t ion or o t h e r simplif ied c r i t e r i a (see Tannkulu v. Turkey [ G C ] , 
no. 23763/94, §§ 101-10, E C H R 1999-IV; t h e Kaya v. T u r k e y j u d g m e n t of 
19 F e b r u a r y 1998, Reports 1998-1, pp. 325-26, §§ 89-91; and the Gti lec 
v . T u r k e y j u d g m e n t of 27Ju ly \998,Reports 1998-IV, pp. 1732-33, §§ 79-81). 

81 . In the p r e s e n t case the appl ican t s u b m i t s t h a t t he deficiencies of 
t he inves t iga t ion were so grave a n d n u m e r o u s t h a t the only possible 
e x p l a n a t i o n could be tha t the inves t iga tor and the p rosecu to r were 
biased and e n d e a v o u r e d to cover up the c r ime c o m m i t t e d aga ins t 
M r Tsonchev . 

82. T h e C o u r t cons iders t h a t u n e x p l a i n e d failure to u n d e r t a k e 
ind i spensab le a n d obvious invest igat ive s t eps is to be t r e a t e d wi th 
p a r t i c u l a r v ig i lance . In such a case , fail ing a p laus ib le e x p l a n a t i o n by the 
G o v e r n m e n t as to t he r ea sons why ind i spensab le ac ts of inves t iga t ion have 
not been p e r f o r m e d , the S t a t e ' s responsib i l i ty is engaged for a pa r t i cu la r ly 
ser ious viola t ion of its obl igat ion u n d e r Art ic le 2 of t he C o n v e n t i o n to 
p ro tec t t he r igh t to life. 

83 . T h e C o u r t observes t h a t t h e r e ex i s ted obvious m e a n s to ob ta in 
evidence abou t t he t i m e a t which M r Tsonchev ' s injuries occu r red and 
fu r the r i m p o r t a n t evidence abou t t he c i r c u m s t a n c e s s u r r o u n d i n g his 
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a r r e s t , his s t a t e of h e a l t h and , consequen t ly , abou t t he p e r p e t r a t o r s of the 
grave c r i m e c o m m i t t e d aga ins t h im (see p a r a g r a p h 79 above) . However , 
the inves t iga tor did not p roceed to collect such ev idence , an omiss ion 
which was sanc t ioned t h r o u g h the o rde r of 19 M a r c h 1996 and the l e t t e r 
of 3 J u n e 1997 by the r eg iona l p rosecu to r (see p a r a g r a p h s 37 a n d 40 
above) . 

F u r t h e r m o r e , t h e inves t iga t ion r e m a i n e d d o r m a n t , n o t h i n g having 
been done since D e c e m b e r 1994 to uncover the t r u t h abou t t he d e a t h of 
M r Tsonchev . T h e app l i can t ' s n u m e r o u s compla in t s of t he a u t h o r i t i e s ' 
inact ivi ty were to no avail (see p a r a g r a p h s 35-40 above) . 

N o p laus ib le e x p l a n a t i o n for t h e reasons of the a u t h o r i t i e s ' failure to 
collect key evidence was ever provided by the G o v e r n m e n t . 

84. T h e C o u r t f inds, the re fo re , t h a t t h e r e has b e e n a violat ion of t he 
r e s p o n d e n t S t a t e ' s obl iga t ion u n d e r Ar t ic le 2 of the C o n v e n t i o n to conduct 
an effective inves t iga t ion in to t he d e a t h of M r Tsonchev . 

III. A L L E G E D V I O L A T I O N O F ARTICLES 6 AND 13 O F T H E 
C O N V E N T I O N 

85. T h e app l ican t a l leged tha t the excessive l eng th of t he inves t iga t ion 
in to t h e d e a t h of M r Tsonchev a m o u n t e d to a violat ion of her r ight u n d e r 
Art ic le 6 § 1 of the Conven t i on to a d e t e r m i n a t i o n "wi thin a r easonab le 
t i m e " of h e r civil r igh t to c o m p e n s a t i o n a r i s ing out of the d e a t h . She also 
s u b m i t t e d tha t t h e r e had been violat ions of Art ic le 13 of the Conven t ion in 
tha t the au tho r i t i e s had failed to ca r ry out a t h o r o u g h , effective and t imely 
inves t iga t ion in to M r Tsonchev ' s d e a t h and in tha t B u l g a r i a n law did not 
provide for a n effective r e m e d y aga ins t t he inact ivi ty of t he p rosecu t ion 
a u t h o r i t i e s . 

86. T h e C o u r t cons iders t h a t t h e s e c o m p l a i n t s fall to be e x a m i n e d 
u n d e r Art ic le 13 of t he Conven t ion , which provides as follows: 

"Everyone w h o s e r ights and f reedoms as set forth in [ t h e ] C o n v e n t i o n are v io lated 
shall have an ef fect ive r e m e d y before a nat iona l author i ty n o t w i t h s t a n d i n g that the 
v io lat ion has b e e n c o m m i t t e d by persons ac t ing in an official capaci ty ." 

87. T h e app l ican t s u b m i t t e d t h a t t h e r e had been a n inexcusable 
inact ivi ty on t he pa r t of t he au tho r i t i e s . 

She a s s e r t e d t h a t t h e fai lure to ca r ry out a t h o r o u g h and effective 
inves t iga t ion in this case ref lected a b r o a d e r p a t t e r n in Bulgar ia , which 
had been no ted by i n t e r g o v e r n m e n t a l o rgan i sa t ions . 

She r e fe r r ed to t he r epo r t of t he Special R a p p o r t e u r on T o r t u r e to the 
U n i t e d N a t i o n s C o m m i s s i o n on H u m a n Righ t s ( U N D o c u m e n t E / C N . 4 / 
1997/7 of 10 J a n u a r y 1997), which s t a t e d , inter alia, t ha t " [ t ] h e Special 
R a p p o r t e u r [was] conce rned by the f requency of a l l ega t ions of t o r t u r e or 
i l l - t r e a t m e n t , s o m e t i m e s followed by d e a t h , of pe r sons in police custody. 
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T h e r a r i t y of any discipl inary m e a s u r e s a n d of inves t iga t ions l ead ing to 
c r imina l p rosecu t ions , as well as t he v i r tua l absence of successful 
p rosecu t ions of those respons ib le , can only lead to a c l ima te of impun i ty . 
[The Special R a p p o r t e u r ] believes t he g o v e r n m e n t should es tab l i sh 
m e a s u r e s to en su re t he i n d e p e n d e n t m o n i t o r i n g , on a su s t a ined bas is , of 
t h e a r r e s t , d e t e n t i o n , and i n t e r r o g a t i o n p rac t i ces of the re levant law 
e n f o r c e m e n t agenc ies" . 

T h e app l i can t finally re fer red to the mos t r ecen t a n n u a l r epo r t of t he 
U n i t e d N a t i o n s ' Special R a p p o r t e u r on C o n t e m p o r a r y F o r m s of Rac i sm, 
Racia l D i sc r imina t ion , X e n o p h o b i a a n d R e l a t e d I n t o l e r a n c e ( U N 
D o c u m e n t E /CN.4 /1999 /15 of 15 J a n u a r y 1999), w h e r e it was s t a t e d t h a t 
"police abuse of R o m a in cus tody [was] w i d e s p r e a d in Bu lga r i a ... Since 
1992, at least fou r t een R o m a m e n in Bu lga r i a have d ied af ter hav ing last 
been seen alive in police cus tody, or as a resu l t of the unlawful use of 
f i r ea rms by law en fo rcemen t officers ... As a ru le inves t igat ive a n d 
jud ic ia l r e m e d i e s a r e r a r e " . 

88. T h e G o v e r n m e n t s u b m i t t e d tha t if the app l i can t had been a legal 
successor of M r Tsonchev , she could have appl ied to be a d m i t t e d as a p a r t y 
to the c r imina l p roceed ings (as a p r iva t e p r o s e c u t o r or as a plaintiff 
c l a iming d a m a g e s ) . As a p a r t y to t he c r imina l p roceed ings , she would 
have b e e n en t i t l ed to r e q u e s t t he collect ion of evidence and would have 
had access to t he case file. In t he event of a refusal of a p rosecu to r to 
a d m i t t he app l i can t or M r Tsonchev ' s he i r s as p a r t i e s to t he p roceed ings , 
appea l s could have b e e n lodged wi th t he h ighe r p rosecu to r . 

T h e G o v e r n m e n t a lso s u b m i t t e d t h a t t he app l ican t could b r ing a civil 
ac t ion for d a m a g e s in s e p a r a t e civil p roceed ings and conc luded t h a t 
B u l g a r i a n law provided for effective legal r e m e d i e s , which had not been 
used by t h e app l ican t or M r Tsonchev ' s he i r s . 

As to t he l eng th of t he inves t iga t ion , t he G o v e r n m e n t m a i n t a i n e d t h a t 
it was jus t i f ied a n d not u n r e a s o n a b l e in view of t he complex factual issues 
in the case and t h e t i m e needed for var ious p r o c e d u r a l ac ts . 

Finally, t he G o v e r n m e n t s u b m i t t e d t h a t the c r imina l inves t iga t ion h a d 
not been t e r m i n a t e d a n d tha t t he a u t h o r i t i e s were u n d e r a legal obl igat ion 
to act if new evidence c a m e to l ight . 

89. T h e C o u r t recal ls t h a t Art ic le 13 of the Conven t i on g u a r a n t e e s 
t he avai labi l i ty a t t he na t i ona l level of a r e m e d y to enforce the 
s u b s t a n c e of t he C o n v e n t i o n r igh t s a n d f reedoms in w h a t e v e r form 
they m i g h t h a p p e n to be secured in the d o m e s t i c legal o rde r . T h e 
scope of t he obl igat ion u n d e r Ar t ic le 13 also var ies d e p e n d i n g on the 
n a t u r e of the app l i can t ' s compla in t u n d e r t he Conven t i on . 
Neve r the l e s s , the r e m e d y r e q u i r e d by Art ic le 13 m u s t be "effective" in 
prac t ice as well as in law, in p a r t i c u l a r in t he sense t h a t its exerc ise 
m u s t no t be unjust i f iably h inde red by the acts or omiss ions of the 
a u t h o r i t i e s of t he r e s p o n d e n t S t a t e . 



VELIKOVA v. BULGARIA JUDGMENT 29 

A violat ion of Art ic le 2 c a n n o t be r e m e d i e d exclusively t h r o u g h an award 
of d a m a g e s (see t he Kaya j u d g m e n t c i ted above, p . 329, § 105). Given the 
f u n d a m e n t a l i m p o r t a n c e of the r ight to p ro tec t ion of life, Ar t ic le 13 
imposes , w i thou t pre judice to any o t h e r r e m e d y avai lable u n d e r t he 
d o m e s t i c sys tem, an obl igat ion on S t a t e s to ca r ry out a t h o r o u g h and 
effective inves t iga t ion likely to lead to those respons ib le be ing ident if ied 
a n d pun i shed , a n d in which the c o m p l a i n a n t has effective access to the 
inves t iga t ion p roceed ings (see Cakia c i ted above, §§ 112-13). 

90. In t h e in s t an t case , hav ing r e g a r d to p a r a g r a p h s 78 to 84 above, the 
C o u r t finds t h a t t he r e sponden t S t a t e has failed to comply wi th its 
obl iga t ion to car ry out an effective inves t iga t ion into the d e a t h of 
M r Tsonchev . Th i s fai lure u n d e r m i n e d the effectiveness of any o t h e r 
r e m e d i e s which migh t have exis ted. T h e r e f o r e , t h e ques t i on abou t the 
app l i can t ' s s t a t u s in t he c r imina l inves t iga t ion does not call for a 
s e p a r a t e e x a m i n a t i o n . 

T h e r e has been , t he re fo re , a violat ion of Art icle 13 of the Conven t ion . 

IV. A L L E G E D V I O L A T I O N O F ARTICLE 14 O F T H E C O N V E N T I O N 

9 1 . T h e appl ican t c la imed t h a t t h e r e h a d b e e n d i s c r imina t i on c o n t r a r y 
to Art ic le 14 of t he Conven t ion on the basis of M r Tsonchev ' s R o m a 
(Gypsy) e t h n i c or igin . Ar t ic le 14 of t he Conven t ion provides as follows: 

"The e n j o y m e n t of the r ights and f r e e d o m s set forth in [ the ] C o n v e n t i o n shall be 
s e c u r e d w i t h o u t d i s cr iminat ion on any g r o u n d such as s e x , race, co lour , l a n g u a g e , 
re l ig ion , pol it ical or o t h e r opin ion , nat ional or social or ig in , assoc ia t ion w i t h a nat ional 
minor i ty , property, b irth or o t h e r s t a t u s . " 

92. T h e appl icant s u b m i t t e d t h a t p o p u l a r p re jud ice aga ins t the R o m a 
people in Bu lga r i a was w idesp read a n d f requen t ly man i f e s t ed itself in acts 
of racial ly m o t i v a t e d violence aga ins t R o m a , to which the au tho r i t i e s 
r e a c t e d by i n a d e q u a t e inves t iga t ion l ead ing to prac t ica l impun i ty . The 
app l ican t s t a t e d t h a t this p h e n o m e n o n h a d been d o c u m e n t e d by h u m a n 
r igh t s m o n i t o r i n g o rgan i sa t ions a n d h a d been acknowledged by the 
B u l g a r i a n g o v e r n m e n t . She re fe r red , inter alia, to t he 14th Per iodic 
R e p o r t of S t a t e s P a r t i e s ( A d d e n d u m - Republ ic of Bulgar ia ) of 26 J u n e 
1996, issued by the U n i t e d Na t ions C o m m i t t e e on the E l im ina t i on of 
Racial D i sc r imina t ion ; to t he r e p o r t s of 25 J a n u a r y and 24 D e c e m b e r 
1996 (E /CN.4 /1996 /4 a n d E/CN.4/1997/60) by M r Bacre Waly Ndiaye , 
Special R a p p o r t e u r on Ext ra judic ia l , S u m m a r y or A r b i t r a r y Execu t ions , 
commiss ioned by the U n i t e d N a t i o n s C o m m i s s i o n on H u m a n Righ t s ; to 
t he r e p o r t of t he E u r o p e a n C o m m i t t e e for t he P r e v e n t i o n of T o r t u r e of 
6 M a r c h 1997; a n d to r e p o r t s of n o n - g o v e r n m e n t a l o rgan i sa t ions . 

T h e appl icant ma in t a ined tha t M r Tsonchev 's e thnic origin had been 
known to t he police officers who had a p p r e h e n d e d him and held him in 
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custody and t h a t the officers' percept ion thereof had been so s t rong tha t at 
least one of t h e m , Se rgean t Ivanov, in tes t imony du r ing the investigation, had 
m a d e explicit references to his e thnic origin. T h e r e m a r k of invest igator 
Enchev that no injuries were visible on M r Tsonchev 's body due to the "dark 
colour of the skin" was also an expression of bias. In the apjalicant's view, based 
on he r exjjerience over m a n y years with law enforcement and invest igat ion 
au thor i t i es in Bulgar ia , the police officers' percept ion of Mr Tsonchev 's 
ethnici ty was a decisive factor in cont r ibu t ing to his i l l - t rea tment and 
m u r d e r . Prejudice was also the reason for the refusal to invest igate. 

93 . T h e G o v e r n m e n t repl ied tha t t h e r e was n o t h i n g to ind ica te t h a t 
t he police ac t ed on the basis of M r Tsonchev ' s e thn i c origin. H e was 
a r r e s t e d on the suspicion of hav ing c o m m i t t e d a ser ious c r ime . 
M e n t i o n i n g the word "Gypsy" was not d i s c r imina to ry because his e thn i c 
or igin was indeed t h a t of a "Gypsy". 

T h e G o v e r n m e n t fu r the r s u b m i t t e d t h a t they were actively work ing on 
the b e t t e r i n t e g r a t i o n in society of pe r sons of Gypsy or igin . A N a t i o n a l 
Counci l on E t h n i c and D e m o g r a p h i c Issues , whose m e m b e r s a re 
r e p r e s e n t a t i v e s of n o n - g o v e r n m e n t a l o rgan i sa t i ons a n d S ta t e officials, was 
c r e a t e d in 1997. T h e r e exist in t he c o u n t r y a n u m b e r of n o n - g o v e r n m e n t a l 
o rgan i sa t i ons de fend ing the i n t e r e s t s of pe r sons of Gypsy or igin . In 
Apri l 1999, following an extens ive d ia logue wi th r e p r e s e n t a t i v e s of the 
c o m m u n i t y , the Na t iona l Counci l a d o p t e d a p r o g r a m m e on the 
i n t eg ra t i on of Gypsies in society. T h e G o v e r n m e n t a re thus actively 
work ing on m a i n t a i n i n g a c l ima te of e thn i c t o l e r ance a n d social cohesion. 

94. T h e C o u r t observes t h a t t he ajsplicant 's compla in t u n d e r Art ic le 14 
is g r o u n d e d on a n u m b e r of ser ious a r g u m e n t s . It also no tes tha t the 
r e s p o n d e n t S t a t e failed to provide a p laus ib le exp l ana t i on as to t he 
c i r c u m s t a n c e s of M r Tsonchev ' s d e a t h a n d as to t he reasons why the 
inves t iga t ion o m i t t e d ce r t a in f u n d a m e n t a l a n d ind i spensab le s teps which 
could have shed light on t he events (see p a r a g r a p h s 69-76 and 81-84 above) . 

T h e C o u r t recal ls , however , t h a t t he s t a n d a r d of proof r e q u i r e d u n d e r 
t he Conven t i on is "proof beyond r easonab le d o u b t " . T h e m a t e r i a l before it 
does not enab le t he C o u r t to conc lude beyond r ea sonab l e doub t t h a t 
M r Tsonchev ' s d e a t h a n d the lack of a mean ingfu l inves t iga t ion in to it 
were mo t iva t ed by racial p re jud ice , as c l a imed by the app l ican t . 

It follows t h a t no violat ion of Art ic le 14 has b e e n es tab l i shed . 

V. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

95. Art ic le 41 of t he Conven t i on provides : 

"If the Court finds that there has b e e n a v io la t ion of the C o n v e n t i o n or the Protocols 
t h e r e t o , and if the internal law of the H i g h C o n t r a c t i n g Party c o n c e r n e d a l lows only 
partial reparat ion to be m a d e , the Court shal l , if necessary , afford just sa t i s fac t ion to 
the injured parly ." 
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A. Non-pecuniary damage 

96. T h e app l ican t c la imed 100,000 F rench francs (FRF) in 

c o m p e n s a t i o n for t he pa in a n d suffer ing r e su l t i ng from the violat ions of 

t he Conven t i on a n d an o r d e r of t he C o u r t t h a t th is a m o u n t be paid 

d i rec t ly to he r in full, free of t axes or of any c la im or a t t a c h m e n t by the 

g o v e r n m e n t or by th i rd pe rsons . T h e appl ican t also r e q u e s t e d the Cour t to 

o r d e r t h a t t h e r e should be no nega t ive consequences for he r , such as 

r educ t ion in social benef i ts d u e to he r , as a resul t of the receipt of the 

above a m o u n t . 

T h e app l ican t s t a t e d t h a t M r T s o n c h e v was the pe r son wi th w h o m she 

had been living for twelve years a n d who was t he fa ther of h e r th ree 

ch i ld ren . T h e pa in expe r i enced at t he loss of s o m e o n e so close was 

a g g r a v a t e d by the fai lure of t h e c o m p e t e n t a u t h o r i t i e s to inves t iga te t he 

t r ag ic events a n d to r e n d e r j u s t i ce . T h e appl ican t fu r the r s t a t e d tha t she 

still ca red for the i r ch i ld ren and t h a t any a m o u n t a w a r d e d in d a m a g e s 

would also benefi t t h e m . 

97. T h e G o v e r n m e n t s u b m i t t e d tha t the a m o u n t was excessive, 

r e fe r r ing to t he case of Assenov and O t h e r s v. Bu lga r i a ( judgmen t of 

28 O c t o b e r 1998, Reports 1998-VIII). T h e y a r g u e d t h a t t h e s t a n d a r d of 

living in Bu lga r i a should be t a k e n into account and t h a t t he f inding of a 

violat ion of t he C o n v e n t i o n would be sufficient j u s t sa t isfact ion. 

98. T h e C o u r t cons iders t h a t the appl ican t m u s t have suffered gravely 

as a resu l t of t he ser ious v iola t ions , found in the p r e s e n t case , of t he mos t 

f u n d a m e n t a l h u m a n r igh ts e n s h r i n e d in the Conven t ion . T h e C o u r t notes , 

inter alia, t h a t the case conce rns t he d e a t h of the app l i can t ' s p a r t n e r and 

f a the r of t h r e e of he r ch i ld ren . 

T h e C o u r t cons iders , in the light of its case- law (see Ogurv. Turkey [ G C ] , 

no. 21594/93, § 98, E C H R 1999-III, and the following j u d g m e n t s cited 

previously: Kaya , p . 333 , § 122; Ergi , p . 1785, § 110; Ya§a, pp . 2444-45, 

§ 124; Cakici, § 130; Tannkulu, § 138; and Giileg, p . 1734, § 88) , tha t the 

app l i can t ' s c la im is not excessive and , accordingly, awards it in full. 

99. In respec t of t he app l i can t ' s r e q u e s t for an o r d e r t h a t t h e r e be 

no a t t a c h m e n t of t he above a m o u n t , the C o u r t cons iders t h a t the 

c o m p e n s a t i o n fixed p u r s u a n t to Art ic le 41 and d u e by v i r tue of a 

j u d g m e n t of the C o u r t should be e x e m p t from a t t a c h m e n t . It would 

be incongruous to a w a r d the app l i can t a n a m o u n t in c o m p e n s a t i o n 

for, inter alia, depr iva t ion of life c o n s t i t u t i n g a violat ion of Art ic le 2 of 

t h e Conven t i on if t h e S t a t e i tself w e r e t h e n al lowed to a t t a c h this 

a m o u n t . T h e pu rpose of c o m p e n s a t i o n for non-pecun ia ry d a m a g e 

would inevi tably be f rus t r a t ed and the Art ic le 41 sys tem p e r v e r t e d , if 

such a s i t ua t ion were to be d e e m e d sat isfactory. However , t he C o u r t 

h a s n o ju r i sd i c t ion to m a k e a n o r d e r e x e m p t i n g c o m p e n s a t i o n from 

a t t a c h m e n t (see , a m o n g o t h e r a u t h o r i t i e s , t he Phil is v. G r e e c e (no. 1) 
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j u d g m e n t of 27 Augus t 1991, Series A no. 209, p. 27, § 79; t he Al lene t 
de R i b e m o n t v. F rance j u d g m e n t of 7 Augus t 1996, Reports 1996-III, 
p . 910, §§ 18-19; a n d Selmouni c i ted above, § 133). It m u s t the re fo re 
leave this point to t h e d i sc re t ion of the Bu lga r i an a u t h o r i t i e s . 

B. Pecuniary damage 

100. T h e app l ican t c l a imed F R F 39,047.55 (be ing 11,295.85 new 
B u l g a r i a n levs (BGN)) for pecun ia ry d a m a g e . She s t a t ed tha t 
M r T s o n c h e v h a d been the ma in suppor t of t he family a n d t h a t his d e a t h 
had r e su l t ed in a significant loss of income for herse l f and the i r t h r e e 
ch i ld ren . 

T h e appl ican t was unab le to p r e s e n t d o c u m e n t a r y proof of 
M r Tsonchev ' s income. She c la imed t h a t i ts source was main ly pe t ty 
t r a d e of services for goods or food. T h i s act ivi ty was never 
d o c u m e n t e d , as in the case of mos t R o m a n i e s in Bulgar ia , t he 
major i ty of w h o m a re u n e m p l o y e d a n d for w h o m i r r egu la r , unofficial 
a n d low-paid work in t he shadow economy r e m a i n s t h e only viable 
s u p p l e m e n t to w h a t t he appl ican t descr ibed as the i n a d e q u a t e social-
welfare p a y m e n t s . 

T h e appl ican t s u b m i t t e d t h a t in these c i r c u m s t a n c e s s t r ic t a d h e r e n c e 
to t he r e q u i r e m e n t of s u p p o r t i n g d o c u m e n t s would m a k e impossible any 
award of pecun ia ry c o m p e n s a t i o n to R o m a n i e s or o t h e r pe r sons who live 
in a s t r ic t ly cash economy. T h a t , in t u r n , would be incompa t ib l e wi th t he 
pu rpose of Art ic le 4 1 . 

T h e app l i can t , t he r e fo re , p roposed to ca lcu la te t he pecun ia ry d a m a g e 
suffered by he r on the basis of the ave rage life expec tancy for m e n in 
Bu lga r i a a n d the m i n i m u m m o n t h l y sa la ry in the coun t ry , wi th a 20% 
reduc t ion for t he deceased pe r son ' s own living expense s . 

101. T h e G o v e r n m e n t s t a t e d t h a t the appl ican t was not en t i t l ed to a 
survivor 's pens ion as she was never m a r r i e d to M r Tsonchev . T h e y 
fu r the r no ted tha t no d o c u m e n t a r y proof had b e e n s u b m i t t e d in 
respec t of his i ncome . F u r t h e r m o r e , it was unc l ea r w h e t h e r he would 
have lived to t he a v e r a g e life expec tancy . T h e G o v e r n m e n t also no ted 
t h a t the m i n i m u m m o n t h l y sa lary of B G N 1 67 ( the equ iva len t of 
F R F 225) , which was used by the appl ican t in he r ca lcu la t ion , was in 
force since J u l y 1999, w h e r e a s a t t he t ime of Mr Tsonchev ' s d e a t h it 
was 2,143 old B u l g a r i a n levs (BGL) (about F R F 190 at t h a t t ime) a n d 
had always b e e n f luc tua t ing . 

102. T h e C o u r t finds t h a t the app l i can t m u s t have suffered pecun ia ry 
d a m a g e in t he form of loss of income r e su l t i ng from the d e a t h of 

1. A s of Ju ly 1999, 1,000 old B u l g a r i a n levs (BGL) b e c a m e 1 new B u l g a r i a n lev ( B G N ) . 
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M r Tsonchev . However , t he m e t h o d used by her in ca lcu la t ing t he loss of 
income for t he family is far from prec ise . T h e app l ican t has not p r e s e n t e d 
an ac tua r i a l r epor t . T h e C o u r t is t he re fo re obliged to deal w i th t he claim 
on an equ i t ab le bas is . 

As r e g a r d s t h e G o v e r n m e n t ' s a r g u m e n t s , t he C o u r t no tes t h a t t he 
app l i can t ' s c la im is based on the fact t h a t she was living with 
M r Tsonchev a n d t h a t , as a l leged by her , h e was provid ing for t he 
family, and would have con t i nued to do so if he were al ive. T h e 
ques t ion w h e t h e r t he appl ican t was en t i t l ed to a survivor ' s pens ion is 
the re fo re i r r e l evan t . 

Dec id ing on an equ i t ab le basis , t he C o u r t awards B G N 8,000. 

C. Costs and expenses 

103. T h e appl ican t c l a imed 5,081 U n i t e d S t a t e s dol lars (USD) and 
F R F 6,304 in respec t of 103 h o u r s of work on the domes t i c p roceed ings 
and the S t r a s b o u r g p roceed ings p e r f o r m e d by he r counsel , M r D i m i t r o v 
and M r Grozev , out-of-pocket expenses , as well as a i r fares a n d expenses 
r e l a t ed to t he a p p e a r a n c e of t he appl ican t and M r Grozev at the h e a r i n g 
before t he C o u r t in S t r a s b o u r g . T h e a m o u n t c l a imed by the appl icant is 
t he equ iva len t of about B G N 12,000. 

T h e G o v e r n m e n t objected t h a t t he lawyers ' c la im for fees a t t he r a t e of 
U S D 40 per h o u r was excessive, r e g a r d be ing had to t he fact t h a t a j u d g e 
of h igh r ank in Bu lga r i a e a r n e d the equ iva len t of about U S D 3 per hour . 
T h e G o v e r n m e n t s u b m i t t e d t h a t t h e r e was an a l a r m i n g t endency of 
t r a n s f o r m i n g cases before t he C o u r t in to a bus iness i n t e n d e d to benefit 
not the app l i can t s , who were s eek ing t he i r own r igh t s , bu t the i r lawyers. 
T h e G o v e r n m e n t m a i n t a i n e d t h a t , once a case c a m e to an advanced s tage , 
lawyers had l i t t le difficulty in o b t a i n i n g the s i g n a t u r e of an appl icant 
u n d e r any a g r e e m e n t on legal fees, wi th t he expec t a t i on t h a t t he S t a t e 
would be paying. 

T h e G o v e r n m e n t accep ted as r e a s o n a b l e t he c la ims r e l a t e d to t h e costs 
and expenses for t he h e a r i n g in S t r a s b o u r g . 

104. T h e C o u r t cons iders t h a t , as a whole , t he s u m s c l a imed by the 
appl ican t a r e not excessive, r ega rd be ing had to its case- law and, in 
pa r t i cu l a r , the sums a w a r d e d in t h e case of Nikolova v. Bulgaria ( [ G C ] , 
no. 31195/96, § 79, E C H R 1999-11). 

Dec id ing on an e q u i t a b l e bas is , t he C o u r t awards u n d e r t he h e a d of 
costs and expenses B G N 10,000, t o g e t h e r wi th any va lue -added t ax tha t 
m a y be c h a r g e a b l e , less F R F 14,693 received by the app l ican t by way of 
legal aid, to be conver t ed into B u l g a r i a n levs at t he r a t e appl icab le on t he 
d a t e of s e t t l e m e n t . 
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D. Default interest 

105. Accord ing to the in fo rmat ion avai lable to the C o u r t , the s t a t u t o r y 
r a t e of in te res t appl icable in Bulga r i a at t he d a t e of adop t ion of t he 
p r e s e n t j u d g m e n t is 13.23% per a n n u m and in F r a n c e 2.74% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses the G o v e r n m e n t ' s p r e l im ina ry object ions; 

2. Holds t h a t t h e r e has been a violat ion of Ar t ic le 2 of the Conven t i on in 
respec t of t he d e a t h of M r Tsonchev ; 

3. Holds t h a t t h e r e has b e e n a violat ion of Art ic le 2 of t he Conven t i on in 
respec t of the r e s p o n d e n t S ta t e ' s obl igat ion to conduc t an effective 
inves t iga t ion ; 

4. Holds t h a t t h e r e has been a viola t ion of Art ic le 13 of the Conven t ion ; 

5. Holds t ha t t h e r e has been no violat ion of Art ic le 14 of the Conven t ion ; 

6. Holds 
(a) t ha t the r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t becomes final accord ing 
to Ar t ic le 44 § 2 of t he C o n v e n t i o n , t he following a m o u n t s : 

(i) for non-pecun ia ry d a m a g e , F R F 100,000 (one h u n d r e d t h o u s a n d 
F r e n c h f rancs) ; 
(ii) for pecun ia ry d a m a g e , B G N 8,000 (eight t h o u s a n d Bu lga r i an 
levs); 
(iii) for costs and expenses , B G N 10,000 ( t en t h o u s a n d Bu lga r i an 
levs), p lus any va lue -added tax t h a t m a y be c h a r g e a b l e , less 
F R F 14,693 ( four teen t h o u s a n d six h u n d r e d and n ine ty t h r e e 
F r e n c h francs) to be conver t ed in to Bu lga r i an levs at the r a t e 
appl icable on t he d a t e of s e t t l e m e n t ; 

(b) t ha t s imple in te res t shall be payable from the expiry of t he above-
m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t at an a n n u a l r a t e of 13.23% 
in r e spec t of t he a m o u n t s in Bu lga r i an levs a n d at a n n u a l r a t e of 2.74% 
in respec t of t h e a m o u n t s in F r e n c h francs; 

7. Dismisses the r e m a i n d e r of t he app l i can t ' s c la ims for j u s t sa t is fact ion. 

Done in Engl ish , and del ivered at a publ ic h e a r i n g in t he H u m a n Righ t s 
Bui ld ing , S t r a s b o u r g , on 18 May 2000. 

Vincen t BERGER 

R e g i s t r a r 
M a t t i l'i.LI.ONI'AA 

P re s iden t 
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SOMMAIRE1 

Décès en garde à vue et effectivité des investigations ultérieures 

Article 2 

Vie - Décès en garde à vue - Absence d'explication plausible pour des blessures subies en garde à 
vue - Défaut de soins médicaux adéquats - Effectivité des investigations menées au sujet d'un 
décès en garde à vue 

Article 13 

Recours effectif - Effectivité des investigations menées au sujet d'un décès en garde à vue 

* 
* * 

En septembre 1994, M. Tsonchev, le compagnon rom de la requérante, décéda en 
garde à vue. Il avait été arrêté, apparemment en état d'ivresse, au motif qu'on le 
soupçonnait d'avoir volé du bétail. D'après le témoignage de deux policiers, une 
équipe médicale fut appelée après que M. Tsonchev eut déclaré ne pas se sentir 
bien, mais le médecin jugea l'intéressé trop ivre pour être examiné. Il n'existe 
toutefois aucune trace écrite de cette visite. Selon l'un des policiers, M. Tsonchev 
se mit à vomir dans la nuit. L'équipe médicale fut de nouveau appelée mais ne put 
que constater le décès de l'intéressé. Un magistrat instructeur arriva peu après et 
inspecta les lieux. Il ordonna l'ouverture d'une instruction judiciaire et interrogea 
plusieurs des policiers impliqués. Une autopsie révéla la présence de nombreuses 
ecchymoses sur le corps. Le médecin légiste conclut que la cause du décès résidait 
dans « l 'importante perte de sang étant résultée des hématomes larges et profonds 
visibles sur les membres supérieurs et sur la fesse gauche» et ajouta que les 
blessures correspondaient à des traumatismes dus à des objets contondants et 
pouvaient avoir été causées par des coups ou une chute. Certains actes 
d'instruction furent accomplis par la suite, mais il n'y eut plus aucune activité 
d'enquête après décembre 1994. En mars 1996, le procureur régional classa 
l'affaire sans suite. Sa décision énonçait que le décès était dû à des «coups 
volontaires» mais qu'il était impossible de déterminer où ces coups avaient été 
portés et qui en était l 'auteur. La procédure fut rouverte à la demande de la 
requérante au motif que les investigations n'avaient été ni approfondies ni 
complètes, et un complément d'instruction fut ordonné. Il apparaît toutefois que 
plus aucune investigation ne fut entreprise. 

1. Exceptions préliminaires du Gouvernement : d'après le Gouvernement, la requête 
avait été soumise par des personnes n'ayant pas été dûment habilitées à cet effet par la 
requérante, puisque la procuration établie en faveur de ses avocats était revêtue de sa 

1. R é d i g é par le gref fe , il ne lie pas la Cour . 
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signature alors qu'une déclaration de ressources antérieure portait l'empreinte de son 
pouce et s'accompagnait d'une note précisant qu'elle était illettrée. A cet égard, la 
requérante a confirmé en présence du président de l.i chambre cl des représentants 
des parties qu'elle avait signé le document et a démontré son aptitude à signer. De 
plus, le Gouvernement n'a pas affirmé explicitement que la requête avait été 
introduite sans le consentement de la requérante, et à aucun moment il n'y a eu de 
doute sérieux quant à la volonté de l'intéressée de maintenir ses griefs. Quant aux 
constatations de fait prétendument inacceptables cpii apparaissent dans la décision 
sur la recevabilité, elles figurent toutes dans le résume des griefs de la requérante, 
sans qu'il s'agisse là de l'exposé de l'opinion de la Cour. Quant aux autres questions 
soulevées, qui consistent pour l'essentiel en des exceptions ayant déjà été rejetées dans 
la décision sur la recevabilité, aucun clément nouveau ne justifie leur réexamen. En 
conséquence, la Cour rejette les exceptions préliminaires. 

2. Article 2: a) Il n'est pas contesté qu'au moment de son arrestation 
M. Tsonchev était capable de marcher, qu'il a échangé des propos avec les 
policiers, qu'il ne s'est plaint d'aucun malaise, et que personne n'a fait état du 
moindre signe visible des graves blessures constatées ultérieurement lors de 
l'autopsie. En conséquence, il est peu plausible qu'il ait pu subir ses blessures 
mortelles avant son arrestation, comme le suggère le Gouvernement. Tout 
aussi peu plausible est la supposition selon laquelle l'intéressé aurait pu se 
blesser en tombant sur le sol. puisque les éléments relatifs aux blessures 
n'élayent pas cette thèse. Il y a suffisamment de preuves permettant de 
conclure, au-delà de tout doute raisonnable, que M. Tsonchev est décédé des 
suites de blessures qui lui ont été infligées alors qu'il se trouvait entre les mains 
de la police; la responsabilité de l'Etat défendeur est donc engagée. Par ailleurs, 
rien ne démontre que M. Tsonchev ait été examiné avec le soin que l'on est en 
droit d 'attendre d'un praticien de la médecine à un moment quelconque de sa 
garde à vue, alors qu'il souffrait de blessures graves. 
Conclusion : violation (unanimité). 

b) Si elle a débuté sans délai, l 'enquête a été marquée, pendant tout son 
déroulement, par de nombreuses omissions inexpliquées. Ainsi, aucun expert n'a 
jamais été invité à s'exprimer sur le moment auquel les blessures avaient été 
infligées, et le dossier d'instruction ne comporte aucune trace d'une quelconque 
tentative visant à identifier les membres de l'équipe médicale qui, d'après les 
déclarations des policiers, s'est rendue au poste de police à deux reprises. De 
surcroît, un certain nombre de témoins importants n'ont jamais été interrogés ou 
ne se sont pas vu poser certaines questions clés. Pareille omission inexpliquée 
d'entreprendre des investigations indispensables et tombant sous le sens appelle 
une vigilance particulière; en pareil cas, faute d'une explication plausible du 
Gouvernement, la responsabilité de l'Etal est engagée pour violation 
particulièrement grave de l'obligation de protéger le droit à la vie. Il existait des 
moyens simples d'obtenir des éléments pertinents, mais le magistrat instructeur 
n'a pas cherché à recueillir pareilles preuves et son inertie a débouché sur la 
décision de classement sans suite de l'affaire. De plus, l'instruction s'est enlisée 
après décembre 1994, malgré les nombreuses plaintes de la requérante. Aucune 
explication plausible quant aux motifs pour lesquels les autorités se sont 
abstenues de recueillir des éléments clés n'a été fournie. 
Conclusion : violation (unanimité). 
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3. Article 13: eu égard à la conclusion relative au caractère ineffectif de 
l'instruction, l'Etat défendeur n'a pas rempli son obligation de mener des 
investigations effectives au sujet du décès de M. Tsonchev. Cette carence a privé 
de toute effectivité les autres recours qui pouvaient exister. 
Conclusion : violation (unanimité). 
4. Article 14: les éléments de preuve ne permettent pas de conclure au-delà de 
tout doute raisonnable que l'homicide commis sur la personne de M. Tsonchev et 
le défaut d'enquête sérieuse aient été motivés par des préjugés raciaux. 
Conclusion : non-violation (unanimité). 
Article 4 1 : la Cour accorde des indemnités au titre du préjudice moral, du 
dommage matériel et des frais et dépens. 
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En l 'a f fa ire V e l i k o v a c. B u l g a r i e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sec t ion) , 

s iégeant en u n e c h a m b r e composée de : 

M M . M. PELLDNPÄÄ,président, 

G. R E S S , 

A. PASTOR R I D R U E J O , 

I . CABRAL BARRETO, 

V. BUTKEVYCH, 

J . H E D I G A N , 

M""' S. B O T O U C H A R O V A j « g « y , 

et de M. V. BERGER, greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 20 j a n v i e r et 

27 avril 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n° 41488/98) d i r igée 

con t r e la R é p u b l i q u e de Bulga r i e et don t u n e r e s s o r t i s s a n t e d e cet E t a t , 

M"" Anya Vel ikova («la r e q u é r a n t e » ) , avait saisi la C o m m i s s i o n 

e u r o p é e n n e des Droi t s de l ' H o m m e («la C o m m i s s i o n » ) le 12 février 1998 

en ve r tu de l ' anc ien ar t ic le 25 de la Conven t i on de s a u v e g a r d e des Droi t s 

de l ' H o m m e et des L iber tés f o n d a m e n t a l e s («la C o n v e n t i o n » ) . La 

r e q u é r a n t e est r e p r é s e n t é e p a r M " I. D imi t rov et Y. Grozev, avocats 

inscr i ts au b a r r e a u de Sofia. Le g o u v e r n e m e n t bu lga re («le 

G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son a g e n t e . 

I nvoquan t les ar t ic les 2, 6, 13 et 14 de la Conven t ion , la r e q u é r a n t e 

dénonce le décès en g a r d e à vue de M . Tsonchev , l ' h o m m e avec qui elle 

vivait depu i s douze a n s , le c a r a c t è r e ineffectif de l ' e n q u ê t e m e n é e au 

sujet de cet é v é n e m e n t , les é l é m e n t s m e t t a n t obs tac le à l ' ob ten t ion par 

elle d ' u n e décision de ju s t i ce sur la ques t i on de savoir si le décès de son 

c o m p a g n o n lui confère un droi t de c a r a c t è r e civil à r é p a r a t i o n , l ' absence 

de recours effectifs à cet é g a r d et u n e d i sc r imina t ion fondée sur l 'origine 

e t h n i q u e de M . Tsonchev , qui é ta i t R o m . 

2. Le 7 s e p t e m b r e 1998, la C o m m i s s i o n a décidé de c o m m u n i q u e r la 

r e q u ê t e a u G o u v e r n e m e n t . 

Le 1 e r n o v e m b r e 1998, l 'affaire est échue à la C o u r en ve r tu de l 'ar t icle 5 

§ 2 du Pro tocole n" 11 à la Conven t ion . 

C o n f o r m é m e n t à l 'ar t icle 52 § 1 du r è g l e m e n t , le p r é s iden t de la Cour , 

M. L. W i l d h a b e r , a a t t r i b u é l 'affaire à la q u a t r i è m e sect ion. La c h a m b r e 

cons t i t uée au sein d e celle-ci c o m p r e n a i t de ple in droi t le j u g e élu au t i t r e 

de la Bu lga r i e (ar t ic les 27 § 2 de la C o n v e n t i o n et 26 § 1 a) du r è g l e m e n t ) 

et le p r é s i d e n t de la q u a t r i è m e sect ion, M. M. P e l l o n p ä ä (ar t ic le 26 § 1 a ) ) . 
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Ce d e r n i e r a en o u t r e dés igné pour c o m p l é t e r la c h a m b r e M. G. Ress , 

M. I. C a b r a i B a r r e t o , M. V. Butkevych, M""' N. Vajic et M. J . H e d i g a n 

(ar t ic le 26 § 1 b ) ) . 

3. Le G o u v e r n e m e n t a soumis ses observa t ions écr i tes le 

14 d é c e m b r e 1998, a p r è s avoir bénéficié d ' u n e p ro roga t i on du délai 

i m p a r t i à cet effet. La r e q u é r a n t e y a r épondu le 8 février 1999. 

4. La C o u r a déc la ré l 'affaire recevable le 18 ma i 1999 1 . 

5. Le 9 aoû t 1999, la r e q u é r a n t e a soumis des observa t ions écr i tes sur 

le fond et u n e d e m a n d e de sa t is fact ion équ i t ab l e , à l 'appui de laquel le elle 

a déposé des d o c u m e n t s s u p p l é m e n t a i r e s le 7 oc tobre 1999. Le 

27 s e p t e m b r e 1999, le G o u v e r n e m e n t a soumis de son p rop re chef des 

obse rva t ions écr i tes sur les faits et la recevabi l i té de la r e q u ê t e . Il a 

é g a l e m e n t sollicité la t e n u e d ' une a u d i e n c e . 

6. Le 14 oc tobre 1999, la C o u r a e x a m i n é l 'é ta t de la p r o c é d u r e . Elle a 

décidé d ' invi te r le G o u v e r n e m e n t à s ' exp r imer pa r écri t sur le fond de la 

r e q u ê t e et à s o u m e t t r e « d e s copies de l ' ensemble des pièces c o n t e n u e s 

d a n s les doss iers de t ou t e s les a u t o r i t é s ayan t [eu] u n rôle à j o u e r d a n s 

l ' enquê te m e n é e au sujet du décès de M. T s o n c h e v » . La C o u r a 

é g a l e m e n t décidé d ' invi te r les pa r t i e s à c o m p a r a î t r e à u n e aud ience 

consacrée au fond de l 'affaire. 

7. Le G o u v e r n e m e n t a soumis ses observa t ions sur le fond et les 

«copies de l ' ensemble des d o c u m e n t s c o n t e n u s d a n s les doss ie r s» le 

11 n o v e m b r e 1999. 

Le 14 j a n v i e r 2000, il a soumis des observa t ions su r la d e m a n d e de 

sa t is fact ion équ i t ab l e déposée pa r la r e q u é r a n t e . Ces observa t ions ont 

é té versées au dossier , pa r décision du p r é s i d e n t de la c h a m b r e ag issan t 

sur le f ondemen t de l 'ar t icle 38 § 1 du r è g l e m e n t . 

Le 14 j a n v i e r 2000, la r e q u é r a n t e a soumis u n e d e m a n d e add i t ionne l le 

de sa t is fact ion équ i t ab l e p o u r les frais af férents à l ' aud ience à S t r a s b o u r g , 

don t le p r é s iden t de la c h a m b r e a a d m i s le v e r s e m e n t au dossier , en ve r tu 

de l 'ar t ic le 60 § 1 du r è g l e m e n t . Le G o u v e r n e m e n t y a r é p o n d u le 

28 j a n v i e r 2000. 

8. Dés ignée à l 'origine p a r les in i t ia les A.V., la r e q u é r a n t e a 

u l t é r i e u r e m e n t consent i à la d ivulga t ion de son iden t i t é . 

9. Aprè s avoir déc la ré la r e q u ê t e recevable , la C o u r , c o n f o r m é m e n t à 

l 'ar t ic le 38 § 1 b) de la Conven t ion , s 'est mise à la d isposi t ion des pa r t i e s 

en vue d ' a b o u t i r à un r è g l e m e n t a m i a b l e . Pare i l r è g l e m e n t n ' a pu 

in te rven i r . 

10. En ve r tu d ' une décision de la c h a m b r e du 13 j a n v i e r 2000, le 

p rés iden t de la c h a m b r e a t enu le 20 j a n v i e r 2000, avan t le d é b u t de 

1. Note du greffe: Velikova c. Bulgarie ( d é c ) , n" 4 1 4 8 8 / 9 8 , C E D H 1999-V ( e x t r a i t s ) . Le t e x t e 

i n t é g r a l d e la d é c i s i o n de la C o u r e s t d i s p o n i b l e a u g re f fe . 
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l ' aud ience pub l ique , u n e réun ion p r é p a r a t o i r e c o n c e r n a n t n o t a m m e n t 

l 'objection du G o u v e r n e m e n t re la t ive à l ' au then t i c i t é de la r e q u ê t e . O n t 

pris p a r t à c e t t e r é u n i o n les r e p r é s e n t a n t s des p a r t i e s et la r e q u é r a n t e 

e l l e - m ê m e . Le p rés iden t de la c h a m b r e et le r e p r é s e n t a n t du 

G o u v e r n e m e n t ont posé des ques t ions , auxque l l e s la r e q u é r a n t e a 

r é p o n d u . 

L ' aud ience a eu lieu en public au Pala is des Dro i t s de l ' H o m m e , à 

S t r a s b o u r g , le 20 j a n v i e r 2000. 

O n t c o m p a r u : 

- pour le Gouvernement 

M m r V. DJIDJEVA, m i n i s t è r e de l a j u s t i c e , agente ; 

- pour la requérante 

M1' Y. G R O Z E V , avocat , conseil. 

La r e q u é r a n t e é ta i t e l l e -même p r é s e n t e . 

La C o u r a e n t e n d u M c Grozev et M"11' Djidjeva. 

11. E m p ê c h é e de p r e n d r e p a r t aux dé l ibé ra t ions du 27 avril 2000, 

M""' N . Vajic a é t é r e m p l a c é e en qua l i t é de m e m b r e de la c h a m b r e pa r 

M. A. Pas to r Ridrue jo , j u g e s u p p l é a n t (ar t ic le 26 § 1 c) du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

12. La r e q u é r a n t e est u n e r e s so r t i s s an t e bu lga re née en 1942 et 

r és idan t à Pleven. A l ' époque des faits, elle hab i t a i t à Bukovlak, village 

du dis t r ic t de Pleven. 

A. Les c i r c o n s t a n c e s ayant e n t o u r é l e d é c è s d e M. T s o n c h e v 

13. Au pe t i t m a t i n du 25 s e p t e m b r e 1994, l ' h o m m e avec lequel la 

r e q u é r a n t e vivait depu i s douze ans , M. Slavtcho Tsonchev , âgé de 

q u a r a n t e - n e u f ans et a p p a r t e n a n t au g roupe e t h n i q u e des Roms 

(Ts iganes ) , d é c é d a ap rè s avoir passé env i ron douze h e u r e s en ga rde à 

vue. Il avait é té a r r ê t é au mo t i f qu ' on le soupçonna i t d 'avoir volé du béta i l . 

14. Le 24 s e p t e m b r e 1994 à 11 h e u r e s , la police de P leven reçu t du 

village de Bukovlak un appe l t é l é p h o n i q u e l ' in formant du vol de neuf 

vaches . L ' agen t de police Ivanov et son col lègue P e t r a n o v furent 

i m m é d i a t e m e n t envoyés au vi l lage, où ils r e n c o n t r è r e n t M. N. , le g a r d i e n 

des bê tes . M. N. fut e m m e n é au pos te de police de Pleven. 
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Là, il c o m m e n ç a par déc l a r e r que les vaches ava ien t é té volées pa r des 

p e r s o n n e s inconnues qui ava ien t pulvér isé sur lui du gaz n e u r o p l é g i q u e . 

P lus t a r d il exp l iqua que , vers 10 h e u r e s , M. Tsonchev , a c c o m p a g n é d ' un 

ga rçon d ' u n e d iza ine d ' a n n é e s , lui avai t dé robé neuf vaches sous la m e n a c e 

et l 'avait aver t i q u e si on l ' i n t e r rogea i t à p ropos de l ' incident il devai t d i re 

q u e q u e l q u ' u n avai t pulvér isé sur lui du gaz n e u r o p l é g i q u e . Il aff irma avoir 

eu p e u r de M. Tsonchev , qui é ta i t saoul lorsqu ' i l s s ' é ta ien t r e n c o n t r é s . 

15. D a n s sa déc la ra t ion , recuei l l ie u l t é r i e u r e m e n t , l ' agent Ivanov 

s ' e x p r i m a a in s i : « O n nous déc la ra q u e l ' a u t e u r é ta i t Slavtcho 

[M. Tsonchev] - un T s i g a n e du village de Bukovlak don t le sob r ique t 

é ta i t Pa t cho . N o u s connaiss ions ce t t e p e r s o n n e car elle figurait d a n s 

n o t r e r eg i s t r e de d é l i n q u a n t s act i fs .» 

Il ressor t de l ' ensemble des t é m o i g n a g e s que les p roches de 

M. Tsonchev , qu i furent u l t é r i e u r e m e n t i n t e r r o g é s d a n s le cad re de 

l ' e n q u ê t e au sujet du décès de l ' i n té ressé , conna i s sa ien t eux auss i les 

a g e n t s de police et leurs s u r n o m s . 

16. Les deux policiers r e g a g n è r e n t le vil lage de Bukovlak, où ils furent 

re joints p a r deux des p r o p r i é t a i r e s des vaches . A eux q u a t r e , ils 

c o m m e n c è r e n t à passer le vil lage au cr ible , à la r e c h e r c h e de 

M. Tsonchev . Ils le découvr i r en t vers 14 h e u r e s , dans la ma i son de sa 

t a n t e et de son oncle. D ' a p r è s la dépos i t ion de l ' agent Ivanov, 

M. T s o n c h e v «buva i t de l 'alcool en c o m p a g n i e d ' a u t r e s T s i g a n e s » . 

17. D ' a p r è s le t é m o i g n a g e d u cousin de M. Tsonchev et de M m r K., une 

vieille d a m e voisine de l 'oncle et de la t a n t e de M. Tsonchev , celui-ci avai t 

passé la fin de la m a t i n é e et le d é b u t de l ' après -midi du 24 s e p t e m b r e 1994 

à c r euse r un fossé p rès de la ma i son de M""' K. P e n d a n t ce laps de t e m p s , il 

avait bu q u a t r e b iè res . Il avait a p p a r e m m e n t déjà absorbé de l'alcool 

avan t de se m e t t r e au t ravai l . D ' a p r è s le m ê m e t é m o i g n a g e et d ' ap rè s 

celui de l 'oncle et de la t a n t e de M. Tsonchev , ce d e r n i e r é ta i t a r r ivé chez 

eux au d é b u t de l ' après-midi , qu inze m i n u t e s envi ron avant l 'arr ivée de la 

police. D a n s c h a c u n des q u a t r e t é m o i g n a g e s il é ta i t précisé q u e 

M. T s o n c h e v ne s 'é ta i t p la in t d ' a u c u n p r o b l è m e médica l et s 'é ta i t 

c o m p o r t é n o r m a l e m e n t . 

18. Les a g e n t s de police inv i t è ren t M. Tsonchev à les a c c o m p a g n e r . 

L ' in t é ressé r épond i t qu ' i l souha i t a i t finir sa b iè re , ce à quoi les policiers 

c o n s e n t i r e n t . M. Tsonchev fut a lors p lacé su r la b a n q u e t t e a r r i è r e de la 

vo i tu re de police, e n t r e les deux p r o p r i é t a i r e s des vaches . L ' équ ipage se 

rend i t d ' abord a u domici le des p r o p r i é t a i r e s des bê tes . D ' a p r è s la 

déc l a r a t i on de l 'un des policiers , p e n d a n t c e t t e brève pé r iode , qui ne d u r a 

q u e q u e l q u e s m i n u t e s , les p e r s o n n e s assises à l ' a r r i è re de la vo i tu re 

« e u r e n t u n e d i s p u t e avec le T s i g a n e mais (...) elles ne le f r a p p è r e n t pas . 

Seules des paro les furent é c h a n g é e s » . La vo i tu re a r r iva au domici le des 

p r o p r i é t a i r e s des vaches , où u n g roupe d ' env i ron vingt à t r e n t e p e r s o n n e s 

s 'é ta i t r a s s e m b l é . D ' a p r è s le policier Ivanov, ils voula ien t t a b a s s e r 
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M. Tsonchev , mais l u i -même et son col lègue les en e m p ê c h è r e n t . La vo i tu re 

de police g a g n a alors le pos te de police de Pleven, où, à 14 h 30 au plus t a rd , 

M. T s o n c h e v fut r emis au policier de p e r m a n e n c e , l ' agent Kos tad inov . 

19. Celui-ci aff i rma d a n s son t é m o i g n a g e au m a g i s t r a t i n s t r u c t e u r 

Enchev q u e M. Tsonchev é t a n t t r op ivre p o u r ê t r e i n t e r r o g é , il l 'avait mis 

au cachot . M. N. - l ' h o m m e qui avait s ignalé le vol du bé ta i l et avait 

a t t e n d u au pos te de police pour faire sa dépos i t ion - déc la ra que 

M. T s o n c h e v é ta i t assis su r u n e b a n q u e t t e d a n s le couloir . 

T a n t le policier Kos t ad inov q u e M. N. a f f i rmèren t que M. Tsonchev 

é ta i t t r è s ivre. D ' a p r è s M. N. , à un m o m e n t , a lors qu ' i l se t rouvai t assis, 

l ' in té ressé avai t dé féqué d a n s son p a n t a l o n . 

Il a p p a r a î t q u e , p e n d a n t sa d é t e n t i o n au pos te de police, M. Tsonchev 

pa r l a un peu avec d ' a u t r e s pe r sonnes . U n e note i n t e r n e de la police d a t é e 

du 20 oc tobre 1994 e t re la t ive au décès de M. T s o n c h e v ( p a r a g r a p h e 33 ci-

dessous) précise q u e ce d e r n i e r n ia avoir volé les vaches . La source de ce t t e 

in fo rma t ion n 'es t pas m e n t i o n n é e d a n s la n o t e . M. N. , p o u r sa pa r t , 

déc la ra d a n s son t é m o i g n a g e q u ' à u n m o m e n t M. T s o n c h e v avait é té 

invité à r é p o n d r e à des ques t ions c o n c e r n a n t le vol de bé ta i l ma i s avait 

r é p o n d u qu ' i l avai t a b a t t u l 'une des vaches . 

20. A 17 h e u r e s , le policier Kos t ad inov a p p e l a pa r t é l éphone son 

col lègue Lubenov, qu i a r r iva au pos te d e police et c o m m e n ç a à i n t e r r o g e r 

le t émo in , M. N. D ' a p r è s le policier Lubenov , M. T s o n c h e v é ta i t t r o p ivre 

p o u r ê t r e i n t e r r o g é . 

Le policier Lubenov o r d o n n a la mise en d é t e n t i o n de M. Tsonchev , 

ap rès avoir consu l té le p r o c u r e u r de p e r m a n e n c e , M1™ Popova. L 'o rd re 

ind iqua i t qu ' i l avait é té dél ivré le 24 s e p t e m b r e 1994 à 19 h e u r e s . 

21 . D ' a p r è s le t é m o i g n a g e des policiers Kos tad inov et Lubenov, vers 

19 h e u r e s M. T s o n c h e v « d é c l a r a ne pas se sen t i r b i e n » , à la sui te de quoi 

l ' agent Kos tad inov pr i t con tac t avec le service des u r g e n c e s de l 'hôpi ta l du 

lieu afin d ' ob ten i r u n e a m b u l a n c e . 

M. N. se t rouva i t p r é s e n t au pos te de police ainsi q u e l 'un des 

p r o p r i é t a i r e s des vaches volées, a r r ivé vers 19 h e u r e s afin de s igna le r que 

les bê tes ava ien t é té r e t rouvées au cours de l ' après -mid i . Les deux h o m m e s 

q u i t t è r e n t le pos te de police peu ap rè s 19 h e u r e s . M . N. avait a p p a r e m m e n t 

passé t o u t e l ' ap rès -mid i au pos te . Son t é m o i g n a g e ne c o m p o r t e a u c u n e 

m e n t i o n du fait q u e M. T s o n c h e v a u r a i t m o n t r é des s ignes de ma la i se . 

L ' a u t r e p e r s o n n e p r é s e n t e ne fut pas i n t e r r o g é e au cours de l ' e n q u ê t e , 

pu i sque pare i l t é m o i g n a g e n ' a pas é té p rodui t pa r le G o u v e r n e m e n t . 

D ' a p r è s la no te i n t e r n e de la police du 20 oc tobre 1994, l ' ensemble des 

é v é n e m e n t s susdécr i t s , l ' a f f i rmat ion de M . T s o n c h e v selon laque l le il ne se 

sen ta i t pas bien et l ' a r r ivée d ' u n e a m b u l a n c e se p rodu i s i r en t aux 

a l e n t o u r s de 22 h e u r e s et non de 19 h e u r e s . La no te ne précise pas la 

source de ce t t e in fo rmat ion . 
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22. D ' a p r è s le t é m o i g n a g e des policiers Kos tad inov et Lubenov, un 

médec in et un auxi l ia i re p a r a m é d i c a l s e ra i en t a r r ivés au pos te de police 

peu a p r è s la d e m a n d e d 'une a m b u l a n c e et a u r a i e n t e x a m i n é b r i è v e m e n t 

M. Tsonchev . Le m é d e c i n a u r a i t pa lpé le corps de M. Tsonchev ma i s a u r a i t 

déc la ré q u e l ' in té ressé é ta i t t r op ivre pour ê t r e e x a m i n é et qu ' i l 

r ev iendra i t plus t a rd , lo rsque M. Tsonchev a u r a i t désen iv ré . 

A u c u n e t r ace écr i te de ce t t e visite médica le ne figure p a r m i les pièces 

des doss iers des a u t o r i t é s ayan t eu à se p e n c h e r sur l 'affaire p rodu i t s pa r 

le G o u v e r n e m e n t . Au cours de l ' e n q u ê t e m e n é e au sujet du décès d e 

M. Tsonchev , les policiers ne furent a p p a r e m m e n t pas i n t e r rogés sur 

l ' ident i té des m e m b r e s de l ' équipe méd ica le , et a u c u n e a u t r e préc is ion 

ne fut é tabl ie à cet éga rd . 

23. Ve r s 23 h e u r e s , un c e r t a i n M. I.P., qu i avai t é té a r r ê t é p o u r 

c o m p o r t e m e n t v iolent , fut a m e n é au pos te de police où il d e m e u r a en 

d é t e n t i o n . 

D ' a p r è s la note i n t e r n e de la police d a t é e du 20 oc tobre 1994, M. I.P. 

aff irma q u e M. T s o n c h e v é ta i t ivre. C e t é m o i g n a g e ne figure pas p a r m i les 

pièces p rodu i t e s p a r le G o u v e r n e m e n t . 

24. D ' a p r è s le t é m o i g n a g e du policier Kos tad inov , qui é ta i t de 

p e r m a n e n c e , à u n c e r t a i n m o m e n t M. Tsonchev se mi t à vomir dans la 

cellule où il avai t é té p lacé . O n lui p e r m i t de se r e n d r e aux to i le t t es , 

ap r è s quoi il ne r é i n t é g r a plus sa cel lule mais s 'assi t su r une b a n q u e t t e 

dans le couloir . Aprè s minu i t , M. Tsonchev se r end i t à nouveau a u x 

to i l e t t e s . Alors qu ' i l voula i t r e g a g n e r la b a n q u e t t e , il t o m b a sur le sol. Le 

policier Kos tad inov d e m a n d a à M. I.P., qui se t rouvai t d é t e n u , de l ' a ider à 

asseoi r M. Tsonchev sur la b a n q u e t t e . Le policier Kos tad inov observa q u e 

M . T s o n c h e v é ta i t m a l a d e et il appe l a à nouveau le service des u r g e n c e s de 

l 'hôpi ta l . A c e m o m e n t , M. I.P. fut l ibéré et q u i t t a le pos te de police. 

La no te i n t e r n e d u 20 oc tobre 1994 précise q u e l ' agent Kos tad inov a vu 

M . T s o n c h e v g isan t sur le sol vers 1 h 50 du m a t i n le 25 s e p t e m b r e 1994. 

Elle ne précise pas la source de l ' in format ion re la t ive à l ' heu re . 

25. D ' a p r è s le t é m o i g n a g e des policiers , les m ê m e s médec in et 

auxi l ia i re p a r a m é d i c a l , don t les noms n 'on t pas é té révélés , a r r i vè r en t 

vers 2 h e u r e s du m a t i n et c o n s t a t è r e n t le décès de M. Tsonchev . Le 

m é d e c i n n ' é t ab l i t pas de cert i f icat de décès . C e l a fut fait u l t é r i e u r e m e n t 

p a r le D' Dorovski , le médec in légis te qu i se r e n d i t sur les l ieux avec le 

m a g i s t r a t i n s t r u c t e u r Enchev et qui p r a t i q u a l ' au tops ie . 

B. L ' e n q u ê t e au su je t d u d é c è s d e M. T s o n c h e v 

26. I m m é d i a t e m e n t ap rè s q u e le décès de M. T s o n c h e v eut é té 

c o n s t a t é , la police avisa le m a g i s t r a t i n s t r u c t e u r de p e r m a n e n c e , 

M. Enchev , qui a r r iva à 2 h 30 du m a t i n et i n spec ta les l ieux. 
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D ' a p r è s le procès-verbal de l ' inspect ion, le cadav re de M. Tsonchev se 

t rouvai t d a n s le couloir du p r e m i e r é t a g e , sect ion sud, du c o m m i s s a r i a t d e 

Pleven. Il é ta i t assis sur u n e b a n q u e t t e , les d e u x m a i n s p e n d a n t de c h a q u e 

côté de celle-ci, la t ê t e r enve r sée . Il é ta i t vê tu d ' une chemise b lanche 

l a r g e m e n t ouve r t e sur la po i t r ine et d 'un p a n t a l o n non b o u t o n n é . Il ne 

por ta i t pas d e sous -vê t emen t s . Tou jou r s d ' a p r è s le procès-verba l , «[ l ]e 

côté droi t du visage p r é s e n t a i t une ecchymose . L ' i n t é re s sé ayan t la peau 

m a t e , a u c u n e a u t r e b lessure n ' é t a i t visible sur le co rps» . Le m a g i s t r a t 

i n s t r u c t e u r t e r m i n a son inspect ion à 3 h e u r e s . Le procès-verbal précise 

q u ' u n médec in légis te , le D' Dorovski , et t rois a u t r e s p e r s o n n e s é t a i en t 

p r é s e n t s p e n d a n t l ' inspect ion. Le procès-verbal ne fut signé pa r a u c u n e 

de ces q u a t r e p e r s o n n e s mais u n i q u e m e n t pa r le m a g i s t r a t i n s t ru c t eu r . 

Des photos furent pr ises p e n d a n t l ' inspect ion. Le G o u v e r n e m e n t n 'en a 

pas p rodu i t de copies. 

27. Le D' Dorovski dél ivra un cert i f icat de décès (n" 217) d a t é du 

25 s e p t e m b r e 1994 qui ind iqua i t c o m m e cause du décès « u n e a n é m i e 

a iguë , u n e embol ie ad ipeuse et des h é m a t o m e s sur le torse et les 

m e m b r e s » . Il cocha é g a l e m e n t la case « a c c i d e n t » d a n s la colonne 

d e m a n d a n t des in fo rmat ions sur les c i r cons tances suscept ib les d 'avoir 

e n t r a î n é le décès . Il laissa vierge l ' espace prévu p o u r la m e n t i o n de 

l ' heure du décès . 

28. Le 25 s e p t e m b r e 1994, le m a g i s t r a t i n s t r u c t e u r rég iona l Enchev 

o r d o n n a l ' ouve r tu re d ' une in s t ruc t ion jud ic i a i r e au sujet du décès de 

M. Tsonchev . 

T ô t le m a t i n du m ê m e j o u r , ap r è s 4 h 25, il i n t e r r o g e a trois des policiers 

i m p l i q u é s : Ivanov, Kos tad inov et Lubenov. Les pièces f igurant d a n s les 

doss iers des a u t o r i t é s qu i se sont l ivrées à des inves t iga t ions au sujet du 

décès de M. Tsonchev tels qu ' i l s ont é té p rodu i t s pa r le G o u v e r n e m e n t ne 

c o m p o r t e n t a u c u n e t r ace d ' u n e q u e l c o n q u e aud i t ion du policier Pe t r anov , 

qui a c c o m p a g n a i t l ' agent Ivanov lors de l ' a r r e s t a t i on de M. Tsonchev et de 

son t r ans fe r t au pos te de police. 

29. Le m a g i s t r a t i n s t r u c t e u r o r d o n n a é g a l e m e n t la confect ion d 'un 

r appor t médicolégal et d 'un r a p p o r t b ioch imique . L ' é t a b l i s s e m e n t du 

r appor t médico léga l fut confié au D r Dorovski , le médec in légiste qui 

é ta i t p r é s e n t lors de l ' inspect ion de la dépoui l le . Le m a g i s t r a t i n s t r u c t e u r 

Enchev l ' invita à r é p o n d r e aux ques t i ons s u i v a n t e s : 

« 1. Q u e l l e s l é s ions d ' o r i g i n e t r a u m a l i q u c le co rps ¡de M . T s o n c h e v ] p r c s e n t c - t - i l ? 

2 . Q u e l l e es t la c a u s e d u d é c è s ? 

3 . C o m m e n t l e s b l e s s u r e s o n t - e l l e s é t é i n f l i g é e s ? » 

30. Le m é d e c i n légis te p r a t i q u a u n e au tops i e le 25 s e p t e m b r e 1994, 

e n t r e 8 h 30 et 11 h 30. Il c o n s t a t a la p r é s e n c e d ' un h é m a t o m e de couleur 

v iole t te sous la p a u p i è r e infér ieure d ro i t e ; des ecchymoses ovales de 
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cou leu r rouge b r u n m e s u r a n t 2 x 0,5-1 cm sous la p a u p i è r e infér ieure et de 

l ' au t r e cô té de la face sous les p o m m e t t e s ; u n e ecchymose d e m ê m e 

cou leu r m e s u r a n t 0,5 x 0,5 cm sur le côté g a u c h e du maxi l l a i r e i n f é r i eu r ; 

u n e ecchymose de cou leur rouge b r u n de fo rme ob longue m e s u r a n t 

2 x 0, 5 cm a u c e n t r e d u m e n t o n ; des h é m a t o m e s s y m é t r i q u e s de cou leur 

v iole t te m e s u r a n t 40 x 18 cm sur la p a r t i e a n t é r i e u r e de c h a q u e aisselle et 

sur les p a r t i e s s u p é r i e u r e s des b r a s ; et enfin trois con tus ions de cou leur 

violacée, m e s u r a n t 8 à 10 cm d e long et 1,5 à 2 cm de la rge , sur la fesse 

g a u c h e et sur la p a r t i e a n t é r o - s u p é r i e u r e de la cuisse g a u c h e , 

p e r p e n d i c u l a i r e s au f émur . 

L ' ana lyse du s ang e t des u r i n e s de M. T s o n c h e v p r a t i q u é e p a r le 

l abora to i r e révéla un t a u x d 'a lcoolémie de 0,4 pour mil le . 

Le r a p p o r t concluai t : 

« L ' i n s p e c t i o n et l ' a u t o p s i e d u c o r p s d e S l a v l c h o T s o n c h e v r é v è l e n t u n e p e r t e d e s a n g 

i m p o r t a n t e - u n e p â l e u r avec t achespos l morlem, d e s o r g a n e s i n t e r n e s a n é m i é s , d e l a r g e s 

h é m a t o m e s s u r les m e m b r e s s u p é r i e u r s et s u r la fesse g a u c h e , u n e e c c h y m o s e s u r la 

p a u p i è r e g a u c h e , d e s é g r a t i g n u r e s s u r la face. 

La c a u s e d u d é c è s (le M . T s o n c h e v r é s i d e d a n s l ' i m p o r t a n t e p e r t e d e s a n g é t a n t 

r é s u l t é e d e s h é m a t o m e s l a r g e s et p r o f o n d s v i s ib les s u r les m e m b r e s s u p é r i e u r s et s u r 

la fesse g a u c h e q u e l ' a u t o p s i e a fait a p p a r a î t r e . 

Les b l e s s u r e s r é s u l t e n t d e t r a u m a t i s m e s d u s à d e s o b j e t s c o n t o n d a n t s . C e l l e s d é c r i t e s 

c o m m e f o r m a n t d e s b a n d e s s u r la fesse g a u c h e r é s u l t e n t d e l ' i m p a c t d ' u n ou d e 

p l u s i e u r s o b j e t s d u r s d e f o r m e o b l o n g u e m e s u r a n t e n v i r o n 2 c m d e l a r g e . L e s 

h é m a t o m e s p r é s e n t s s u r les m e m b r e s s u p é r i e u r s r é s u l t e n t d e l ' i m p a c t - c o u p s ou 

co l l i s ion — d ' u n ob je t c o n t o n d a n t . I ls ne p r é s e n t e n t p a s u n e f o r m e c a r a c t é r i s t i q u e et il 

n ' e s t d o n c p a s pos s ib l e d ' i d e n t i f i e r l 'objet q u i les a p r o v o q u é s . Les b l e s s u r e s s u r la face 

p o u r r a i e n t avo i r é t é c a u s é e s p a r d e s c o u p s , m a i s e l les p e u v e n t au s s i ê t r e le r é s u l t a t 

d ' u n e c h u t e , p u i s q u e ce son t les p a r t i e s p r o t u b é r a n t e s d e la face q u i o n t é t é t o u c h é e s . 

L ' a n a l y s e d u c o r p s n ' a r é v é l é a u c u n e a f fec t ion p o u v a n t ê t r e r a p p o r t é e a u d é c è s [de 

M . T s o n c h e v ] . A u c u n e b l e s s u r e d u e à u n obje t t r a n c h a n t o u à u n e a r m e à feu n ' a é t é 

c o n s t a t é e . » 

Le r a p p o r t s i tua i t le m o m e n t du décès à envi ron dix à douze h e u r e s 

avan t l ' au tops ie . Il ne disai t r ien du m o m e n t a u q u e l ava ien t é té subies 

les b lessures à l 'or igine du décès . Le m a g i s t r a t i n s t r u c t e u r n 'avai t posé 

a u c u n e ques t i on en ce sens . 

31. Le m a t i n du 25 s e p t e m b r e 1994, la r e q u é r a n t e , qui s 'é ta i t r e n d u e 

au pos te de police p o u r a t t e n d r e la l ibéra t ion de M. Tsonchev , fut 

in formée qu ' i l é ta i t m o r t . A ses d i res , elle observa plus t a r d d a n s la 

j o u r n é e , lo rsque le co rps fut t r a n s p o r t é d a n s la ma i son qu ' e l l e occupai t 

d a n s le village de Bukovlak, de n o m b r e u s e s ecchymoses et b l e s su res . A sa 

I. E n d r o i t b u l g a r e , le fait d e c o n d u i r e avec u n t a u x d ' a l c o o l é m i e s u p é r i e u r à 0,5 p o u r mi l l e 

c o n s t i t u e u n e i n f r a c t i o n a d m i n i s t r a t i v e ( a r t i c l e 174 d u c o d e d e la r o u t e , d a n s sa v e r s i o n e n 

v i g u e u r d e p u i s le l ' r s e p t e m b r e 1999) . 
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d e m a n d e , des voisins a p p e l è r e n t des j o u r n a l i s t e s t r ava i l l an t pour des 

j o u r n a u x locaux. M. T s o n c h e v fut e n t e r r é d a n s la soirée . 

32. Le 28 s e p t e m b r e 1994, le m a g i s t r a t i n s t r u c t e u r i n t e r r o g e a l 'oncle, 

la t a n t e et le cousin de M. Tsonchev , leur voisine M" 1 ' K. et M. N., la 

p e r s o n n e qu i s 'é ta i t fait voler les vaches . 

33 . Le 20 oc tobre 1994, un colonel de la d i rec t ion de la police na t iona le 

( Д и р е к ц и я на н а ц и о н а л н а т а п о л и ц и я ) à Sofia é tab l i t , a p p a r e m m e n t 

d a n s le c ad re d ' une e n q u ê t e i n t e r n e m e n é e au sein de la police, u n e no te 

c o n c e r n a n t le décès d e M. Tsonchev . La no te r e t r a ç a i t les é v é n e m e n t s et 

concluai t que l 'affaire re levai t de la c o m p é t e n c e des au to r i t é s 

d ' i n s t ruc t ion . A u c u n a u t r e d o c u m e n t re la t i f à ce t t e e n q u ê t e de la police 

ne f igure p a r m i ceux p rodu i t s pa r le G o u v e r n e m e n t . 

34. Le 21 d é c e m b r e 1994, un exper t ch imis te r end i t u n r a p p o r t sur 

l 'analyse des p r é l è v e m e n t s effectués d a n s l ' e s tomac , le foie, les re ins et le 

ce rveau du défunt . Te l q u e l 'avait définie le m a g i s t r a t i n s t r u c t e u r , 

l 'analyse visait à découvr i r des t r aces de subs t ances tox iques . Il n ' e n fut 

pas t rouvé . Seules furent d é t e c t é e s des q u a n t i t é s ins igni f iantes d ' a sp i r ine , 

d ' a n t a l g i q u e s et de codé ine . 

35. Les é l é m e n t s p rodu i t s pa r le G o u v e r n e m e n t en r éponse à 

l ' invi ta t ion de la C o u r de p r o d u i r e « l ' e n s e m b l e des d o c u m e n t s con tenus 

d a n s les doss iers de t ou t e s les a u t o r i t é s ayan t eu u n rôle à j o u e r dans 

l ' e n q u ê t e m e n é e au sujet du décès de M. T s o n c h e v » ne c o m p o r t e n t 

a u c u n e t r ace d ' u n e q u e l c o n q u e act iv i té d ' e n q u ê t e ap rè s d é c e m b r e 1994. 

36. Au cours des mois qu i su iv i rent le décès de M. Tsonchev , la 

r e q u é r a n t e se rend i t r é g u l i è r e m e n t d a n s le cab ine t du m a g i s t r a t 

i n s t r u c t e u r Enchev afin de soll ici ter des in fo rmat ions sur les p r o g r è s de 

l ' ins t ruc t ion . En 1995, son avocat accompl i t la m ê m e d é m a r c h e à 

d iverses repr i ses et s ' en t r e t i n t p lus i eu r s fois avec M. Enchev au 

t é l é p h o n e . D ' a p r è s la r e q u é r a n t e , celui-ci refusa de l ivrer la m o i n d r e 

in fo rma t ion précise . De m ê m e , ceux des d o c u m e n t s du dossier 

d ' i n s t ruc t ion a u x q u e l s l 'avocat avai t accès ne c o n t e n a i e n t a u c u n e 

in fo rma t ion c o n c e r n a n t des inves t iga t ions qu i a u r a i e n t pu ê t r e m e n é e s 

ap rè s le 21 d é c e m b r e 1994. 

37. Le 5 d é c e m b r e 1995, l 'avocat de la r e q u é r a n t e d e m a n d a au 

p a r q u e t rég iona l ( О к р ъ ж н а п р о к у р а т у р а ) de Pleven d ' accé lé re r 

l ' ins t ruc t ion . N ' a y a n t reçu a u c u n e r éponse , il ad r e s sa u n e r e q u ê t e au 

p r o c u r e u r g é n é r a l ( Г л а в н а п р о к у р а т у р а ) le 28 février 1996. 

Le 19 m a r s 1996, le p r o c u r e u r rég iona l Popova rend i t une décision de 

c l a s s e m e n t sans sui te de la p r o c é d u r e péna l e e n g a g é e au sujet du décès de 

M. Tsonchev . Elle c o m p o r t a i t le pas sage suivant : 

« L e d é c è s d e M . T s o n c h e v a é t é c a u s é p a r u n c e r t a i n n o m b r e d ' h é m o r r a g i e s i n t e r n e s 

et p a r u n e p e r t e i m p o r t a n t e d e s a n g r é s u l t a n t de c o u p s v o l o n t a i r e s . L a v i c t i m e a é t é 

d é t e n u e p e n d a n t [ u n e p é r i o d e m a x i m a l e d e ] v i n g t - q u a t r e h e u r e s p a r la po l ice , 

c o n f o r m é m e n t à u n o r d r e d e po l i ce é m i s s u r le f o n d e m e n t d e la loi s u r la po l ice [ З а к о н 



50 ARRÊT VELIKOVA с. BULGARIE 

з а н а ц и о н а л н а т а п о л и ц и я ] , p o u r le vol , s u r v e n u le 24 s e p t e m b r e 1994, d e n e u f v a c h e s 
a u x a b o r d s d u v i l l age de B u k o v l a k , d i s t r i c t d e P l e v e n (...) 

A u c o u r s d e l ' i n s t r u c t i o n , il s ' e s t r évé l é i m p o s s i b l e d e d é t e r m i n e r si M . T s o n c h e v ava i t 

r e ç u d e s c o u p s a u c o m m i s s a r i a t d e P l e v e n ou a i l l e u r s . Il n 'y ava i t p a s d a v a n t a g e la 

m o i n d r e p r e u v e p e r m e t t a n t d e d i r e q u i , d e s p r o p r i é t a i r e s d e s v a c h e s ou d e s po l i c i e r s , 

ava i t p o r t é les c o u p s . » 

38. Le 20 ma i 1996, la r e q u é r a n t e saisit le p r o c u r e u r g é n é r a l d ' un 

r ecour s dans lequel elle sou tena i t que l ' ins t ruc t ion n 'avai t pas é té 

approfondie et avait é té m a r q u é e pa r des omiss ions i m p o r t a n t e s . Elle 

e s t ima i t qu ' i l r e s so r t a i t de l ' ensemble des p reuves q u e les b lessures 

ayant condui t au décès ava ien t é té infligées a p r è s q u e la v ic t ime eu t é té 

e m m e n é e au c o m m i s s a r i a t . Elle se p la ignai t é g a l e m e n t des r e t a r d s 

i m p o r t a n t s qu ' ava i t accusés l ' ins t ruc t ion . 

P a r u n e décision du 8 ju i l le t 1996, le p r o c u r e u r Slavova, du p a r q u e t 

g é n é r a l , accueill i t la d e m a n d e de r é o u v e r t u r e de l ' ins t ruc t ion fo rmée p a r 

la r e q u é r a n t e . Sa décis ion c o m p o r t a i t les passages su ivan t s : 

« U n e l e c t u r e a t t e n t i v e d u d o s s i e r p e r m e t d e c o n s t a t e r q u e l ' i n s t r u c t i o n n ' a p a s é t é 

a p p r o f o n d i e ni c o m p l è t e . T o u t e s les i n v e s t i g a t i o n s poss ib l e s n ' o n t p a s é t é e f f e c t u é e s , ce 

q u i p r ive d e f o n d e m e n t la d é c i s i o n d e c l a s s e m e n t s a n s s u i t e (...) 

(...) il s ' i m p o s e d ' é t a b l i r les p r o b l è m e s d e s a n t é p a r t i c u l i e r s é p r o u v é s p a r M . T s o n c h e v 

p e n d a n t s o n s é j o u r a u c o m m i s s a r i a t , a i n s i q u e les c o n s t a t a t i o n s l a i t e s p a r l ' é q u i p e 

m é d i c a l e d ' u r g e n c e a u su je t de l ' é t a t d e s a n l é de l ' i n t é r e s s é . L e m é d e c i n et l ' a u x i l i a i r e 

p a r a m é d i c a l d u se rv ice d e s u r g e n c e s q u i e x a m i n è r e n t M . T s o n c h e v d o i v e n t ê t r e 

r e t r o u v é s et i n t e r r o g é s , e t les d o c u m e n t s où se t r o u v e n t c o n s i g n é s les r é s u l t a t s d e l e u r s 

e x a m e n s d o i v e n t ê t r e p r o d u i t s . Il c o n v i e n t d ' é t a b l i r les r a i s o n s (il n 'v a a u c u n é l é m e n t de 

p r e u v e à ce t é g a r d , d u m o i n s à c e t t e d a t e ) p o u r l e s q u e l l e s d e s so in s m é d i c a u x n ' o n t p a s 

é t é p r o d i g u é s à la v i c t i m e e t , en fonc t ion d e s r é s u l t a t s d e ces i n v e s t i g a t i o n s , il y a u r a l ieu 

d e d é t e r m i n e r si u n e i n f r a c t i o n r é p r i m é e p a r l ' a r t i c l e 123 d u c o d e p é n a l [ Н а к а з а т е л е н 
к о д е к с ] a é t é c o m m i s e . Il f au t vé r i f i e r q u e l é t a i t l ' é t a t de s a n t é d e M . T s o n c h e v a v a n t 

s o n a r r e s t a t i o n . Il s ' i m p o s e d e c o n f i e r la con fec t i on d ' u n r a p p o r t m é d i c a l 

s u p p l é m e n t a i r e à t r o i s m é d e c i n s l é g i s t e s q u i a u r o n t p o u r m i s s i o n , en p a r t i c u l i e r , 

d ' é t a b l i r la c a u s e d u d é c è s , la m a n i è r e d o n t les b l e s s u r e s s u b i e s p a r la v i c t i m e lui o n t 

é t é i n f l i gées et le m o m e n t a u q u e l e l les l 'on t é t é . A p a r t i r d e ces é l é m e n t s , il s ' a g i r a 

d ' i d e n t i f i e r la p e r s o n n e a y a n t infligé l e s d i t e s b l e s s u r e s , ce j o u r - l à ou le j o u r p r é c é d e n t . 

L e ce r t i f i ca t de d é c è s d e M . T s o n c h e v do i t ê t r e d e m a n d é et j o i n t a u d o s s i e r , e t 

l ' a l l é g a t i o n d e [la r e q u é r a n t e ] s e lon l a q u e l l e c e r t a i n s d o c u m e n t s ne s e r a i e n t p a s e x a c t s 

do i t ê t r e vé r i f i ée . U n e fois q u e l ' e n s e m b l e d e ces q u e s t i o n s a in s i q u e d ' a u t r e s p o u v a n t 

s u r g i r a u c o u r s d e s i n v e s t i g a t i o n s a u r o n t é t é c l a r i f i é e s , il y a u r a l ieu d e r e n d r e u n e 

d é c i s i o n s u r le f o n d . » 

39. D ' a p r è s la r e q u é r a n t e , au cours des mois qu i suivi rent la décis ion 

du p a r q u e t géné ra l , son avocat s ' en t r e t i n t p a r t é l é p h o n e à deux repr i ses 

au moins avec le m a g i s t r a t i n s t r u c t e u r Enchev . Les d e u x fois ce d e r n i e r 

a u r a i t refusé de fourn i r des in fo rmat ions au sujet de l ' ins t ruc t ion . Le 

6 j a n v i e r 1997, l 'avocat de la r e q u é r a n t e saisit le p a r q u e t rég iona l de 

Pleven d 'une p la in te d a n s laquel le il sou t ena i t q u ' a u c u n e inves t iga t ion 
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n ' ava i t é té e n t r e p r i s e , au mépr i s de la décision r e n d u e p a r le p a r q u e t 

g é n é r a l , et sollicitait le de s sa i s i s s emen t de M. Enchev . 

L 'avocat de la r e q u é r a n t e r e s t a plus de q u a t r e mois sans r é p o n s e à sa 

p l a in t e écr i te . Le 22 m a i 1997, M1' D i m i t r o v eu t un e n t r e t i e n t é l éphon ique 

avec le m a g i s t r a t i n s t r u c t e u r Enchev. C e d e r n i e r l ' in forma qu ' i l é ta i t 

toujours c h a r g é du dossier . Au cours de la conversa t ion , il sera i t a p p a r u 

q u ' a u c u n e inves t iga t ion n ' ava i t é té e n t r e p r i s e depu i s la décis ion r e n d u e 

pa r le p a r q u e t géné ra l le 8 j a n v i e r 1996. A la sui te de cet e n t r e t i e n , 

l 'avocat de la r e q u é r a n t e a d r e s s a au p a r q u e t g é n é r a l une p la in te d a n s 

laquel le il r enouvela i t sa d e m a n d e t e n d a n t au des sa i s i s semen t du 

m a g i s t r a t i n s t r u c t e u r Enchev et à l ' accé léra t ion de la p r o c é d u r e . 

40. Le 17 aoû t 1997, l 'avocat r eçu t copie d ' u n e l e t t r e s ignée pa r le 

p r o c u r e u r rég iona l Popova et d a t é e du 3 j u i n 1997 qui avai t é té ad ressée 

au p a r q u e t g é n é r a l . A p p a r e m m e n t en r éponse à la p l a in t e déposée par 

l 'avocat en m a i 1997, la l e t t r e préc isa i t q u ' a u c u n e inves t iga t ion 

c o m p l é m e n t a i r e n ' é t a i t possible et q u e , se lon le p r o c u r e u r Popova, la 

p r o c é d u r e devai t ê t r e a b a n d o n n é e . D ' a p r è s le p r o c u r e u r , « r i en ne 

p e r m e t [ tai t] d ' ident i f ie r l ' a u t e u r des faits, ce qui me t [ ta i t ] obstacle à 

tout c o m p l é m e n t d ' i n s t r u c t i o n » . Le p r o c u r e u r se disai t é g a l e m e n t 

opposé au des sa i s i s semen t du m a g i s t r a t i n s t r u c t e u r Enchev et exp r ima i t 

son m é c o n t e n t e m e n t devan t les n o m b r e u s e s p l a in t e s ad re s sées par 

M' D imi t rov . 

L'affaire n ' a a p p a r e m m e n t pas é t é classée p u i s q u ' a u c u n e décision 

formel le n ' a é té pr i se à cet effet. En d é c e m b r e 1997, au cours d 'une 

conversa t ion t é l é p h o n i q u e avec M1' D imi t rov , le m a g i s t r a t i n s t r u c t e u r 

Enchev conf i rma qu ' i l t ravai l la i t toujours sur l 'affaire. 

II. LE D R O I T I N T E R N E P E R T I N E N T 

4 1 . En droi t b u l g a r e , le d é c l e n c h e m e n t des pou r su i t e s péna les 

a p p a r t i e n t exc lus ivement aux p r o c u r e u r s et aux m a g i s t r a t s i n s t r u c t e u r s 

(ar t ic le 192 du code de p r o c é d u r e pénale ( Н а к а з а т е л н о п р о ц е с у а л е н 
к о д е к с ) ) . 

D ' a p r è s le droi t en v igueu r à l ' époque des faits et j u s q u ' a u 1" j anv ie r 

2000, la v ic t ime pouvai t i n t e r j e t e r appe l d ' u n e décision de c l a s s emen t sans 

su i te devan t un p r o c u r e u r de r a n g s u p é r i e u r (ar t ic le 237 § 6 du code tel 

qu ' i l s ' appl iqua i t avan t le l ' r j a n v i e r 2000) . En p r a t i q u e , c o m m e ce fut le 

cas d a n s la cause de la r e q u é r a n t e , les r ecours à u n p r o c u r e u r de rang-

s u p é r i e u r é t a i en t é g a l e m e n t ouve r t s c o n t r e les décis ions de suspens ion 

des pou r su i t e s p é n a l e s (ar t ic le 239 du code tel qu ' i l é ta i t en v igueur 

j u s q u ' a u 1" janvier 2000) . Le dro i t p e r t i n e n t ne prévoyai t a u c u n a u t r e 

r ecours . 
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C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

42. A l ' audience du 20 j a n v i e r 2000, le G o u v e r n e m e n t a invité la C o u r 

à déc la re r la r e q u ê t e i r recevable ou à la r e j e t e r c o m m e d é p o u r v u e de 

f o n d e m e n t . 

43 . La r e q u é r a n t e y a p o u r sa p a r t r é i t é r é sa d e m a n d e de c o n s t a t a t i o n 

de violat ions des a r t ic les 2, 6, 13 et 14 de la Conven t i on . 

E N D R O I T 

I. SUR LES E X C E P T I O N S PRÉLIMINAIRES DU G O U V E R N E M E N T 

44. Le G o u v e r n e m e n t soulève une série d ' excep t ions p r é l im ina i r e s , la 

r e q u é r a n t e s o u t e n a n t q u a n t à elle q u e sa cause doit ê t r e e x a m i n é e au 

fond. 

A. L ' a u t h e n t i c i t é d e la r e q u ê t e 

45 . D a n s ses observa t ions écr i tes sur le fond du 11 n o v e m b r e 1999, le 

G o u v e r n e m e n t no t e q u ' u n e déc l a r a t i on de ressources faite le 1'' ju i l le t 

1999 devan t un n o t a i r e et p r o d u i t e p a r la r e q u é r a n t e à l ' appui de sa 

d e m a n d e d ' ass i s tance j ud i c i a i r e po r t a i t l ' e m p r e i n t e du pouce de 

l ' i n té ressée et s ' a ccompagna i t d ' un mot du n o t a i r e p réc i san t q u e la 

r e q u é r a n t e é ta i t i l l e t t rée . Le G o u v e r n e m e n t fait de surcro î t observer que 

la p r o c u r a t i o n p a r laque l le la r e q u é r a n t e a au to r i s é ses avocats à la 

r e p r é s e n t e r devan t les o r g a n e s de la C o n v e n t i o n et qui est d a t é e du 

9 février 1998 est r evê tue d ' u n e s i g n a t u r e . 

Le G o u v e r n e m e n t aff irme q u ' u n e p r o c u r a t i o n d o n n é e pa r une 

p e r s o n n e i l l e t t r ée ne p e u t ê t r e va lable , d ' a p r è s l 'ar t ic le 151 § 1 du code 

bu lga re de p r o c é d u r e civile, q u e si elle c o m p o r t e l ' e m p r e i n t e du pouce de 

c e t t e p e r s o n n e et que si elle est cos ignée p a r deux t é m o i n s . C e l a n ' ayan t 

pas é té le cas p o u r la p r o c u r a t i o n du 9 février 1998, il en r é su l t e r a i t q u e la 

r e q u ê t e a é t é soumise pa r q u e l q u ' u n n ' a y a n t pas é té d û m e n t au to r i sé à le 

faire p o u r le c o m p t e de la r e q u é r a n t e . Le G o u v e r n e m e n t invite donc la 

C o u r à déc l a r e r la r e q u ê t e i r recevable . 

46. Lors de la r é u n i o n p r é p a r a t o i r e à l ' audience pub l ique du 

20 j a n v i e r 2000 ( p a r a g r a p h e 10 c i -dessus) , la r e q u é r a n t e a déc la ré qu 'e l le 

avait s igné le d o c u m e n t l i t igieux et exp l iqué en dé ta i l les c i r cons tances 

d a n s lesquel les cela s 'é ta i t passé . Elle a précisé n o t a m m e n t qu 'e l l e avai t 

é té ass i s tée p o u r r e m p l i r le fo rmula i r e , qu 'e l le avai t s igné e l l e -même . 

Invi tée à dire si elle souha i t a i t d é m o n t r e r son a p t i t u d e à s igner , elle 

apposa sa s i g n a t u r e sur une feuille de pap ie r , en p ré sence du p rés iden t 

de la c h a m b r e et des r e p r é s e n t a n t s des p a r t i e s . A l ' issue de la r éun ion 
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p r é p a r a t o i r e , le r e p r é s e n t a n t du G o u v e r n e m e n t ne s'est pas e x p r i m é sur 

l ' au then t i c i t é de la s i g n a t u r e de la r e q u é r a n t e figurant sur la p rocu ra t i on , 

se b o r n a n t à p réc i se r qu ' i l m a i n t e n a i t l ' except ion p r é l i m i n a i r e d u 

G o u v e r n e m e n t . 

47. La C o u r observe q u e le G o u v e r n e m e n t n 'es t pa r forclos à soulever 

lad i te except ion pu i squ 'e l l e se fonde sur un d o c u m e n t c réé et venu au j o u r 

a p r è s le 18 ma i 1999, d a t e de la décis ion sur la recevabi l i té r e n d u e en 

l 'espèce ( a r r ê t Ergi c. T u r q u i e du 28 ju i l l e t 1998, Recueil des arrêts et 

décisions 1998-IV, p. 1770, § 62). 

48 . La C o u r rappe l le en ou t r e q u e d a n s des affaires où é t a i en t 

soulevées des ques t ions p r é l i m i n a i r e s ana logues le r e q u é r a n t a é té 

invité à d i re s'il é ta i t le s igna t a i r e de la r e q u ê t e . A é g a l e m e n t é té 

j u g é e p e r t i n e n t e dans ce con t ex t e l ' appréc ia t ion g é n é r a l e de 

l ' ensemble des p reuves et , en pa r t i cu l i e r , de la q u e s t i o n de savoir si 

le r e q u é r a n t avai t un i n t é r ê t à poursu iv re l 'affaire ( a r r ê t Ergi p réc i té , 

pp. 1770-1771, §§ 63-64; K u r t c. T u r q u i e , r e q u ê t e n° 24276/94, décis ion 

de la C o m m i s s i o n du 22 ma i 1995, Décis ions et r a p p o r t s 81-B, p . 112; 

Sarl i c. T u r q u i e , r e q u ê t e n" 24490/94, r appor t de la C o m m i s s i o n du 

21 octobre 1999, § 107, non p u b l i é ; Aslan c. T u r q u i e , r e q u ê t e s 

n' , s 22491/93 et 22497/93 , r appor t de la C o m m i s s i o n du 22 ma i 1997, 

non pub l i é ) . 

49. En l 'espèce, le G o u v e r n e m e n t n 'af f i rme pas exp l i c i t emen t que la 

r e q u ê t e a é té i n t r o d u i t e sans le c o n s e n t e m e n t de la r e q u é r a n t e . Son 

excep t ion pa ra î t ê t r e axée sur la ques t ion de savoir si la p r o c u r a t i o n du 

9 février 1998 est j u r i d i q u e m e n t va lable . 

50. P o u r a u t a n t q u e le G o u v e r n e m e n t se p r é v a u t de l ' ex igence selon 

laque l le en droi t bu lga re un d o c u m e n t é m a n a n t d ' u n e p e r s o n n e i l l e t t rée 

doit p o r t e r l ' e m p r e i n t e du pouce de celle-ci, qu i doit avoir é té apposée en 

p r é s e n c e de deux t é m o i n s , la C o u r observe d ' abo rd qu 'on ne peu t d i re avec 

c e r t i t u d e si un d o c u m e n t a u t h e n t i q u e signé de la m a i n d ' u n e p e r s o n n e 

ayan t en u n e a u t r e occasion déc la ré ê t r e i l l e t t rée sera i t j u g é nul et non 

avenu en dro i t b u l g a r e . 

Quoi qu ' i l en soit, la C o u r r appe l l e q u e le r e p r é s e n t a n t d ' un r e q u é r a n t 

doit p r o d u i r e « u n e p r o c u r a t i o n ou u n pouvoir é c r i t » (ar t ic le 45 § 3 du 

r è g l e m e n t de la C o u r et a r t ic le 43 § 3 du r è g l e m e n t i n t é r i e u r de la 

C o m m i s s i o n tel qu ' i l s ' appl iqua i t à l ' époque de la sais ine de cet o r g a n e ) . 

En conséquence , un s imple pouvoir écrit se ra i t valable aux fins de la 

p r o c é d u r e devan t la Cour , dès lors q u e nul ne pour ra i t d é m o n t r e r qu' i l 

a i t é té établ i sans le c o n s e n t e m e n t de la r e q u é r a n t e ou sans qu 'e l le 

c o m p r e n n e de quoi il s 'agissai t . 

5 1 . En ce qui conce rne ce d e r n i e r po in t , la C o u r t i en t c o m p t e de 

l ' ensemble des p reuves p r o d u i t e s devan t elle, et n o t a m m e n t de la 

r éun ion à laque l le é t a i en t p r é s e n t s la r e q u é r a n t e en p e r s o n n e , le 

p r é s iden t de la c h a m b r e et le r e p r é s e n t a n t du G o u v e r n e m e n t 
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( p a r a g r a p h e 46 ci-dessus) . Elle cons idère en o u t r e q u ' à a u c u n m o m e n t il 

n 'y a eu d e d o u t e sé r i eux q u a n t à la volonté de la r e q u é r a n t e de poursu iv re 

ses griefs. 

Enfin, la C o u r relève que l 'un des deux avocats don t les n o m s figurent 

su r la p r o c u r a t i o n l i t igieuse du 9 février 1998 a r e p r é s e n t é la r e q u é r a n t e 

devan t les a u t o r i t é s i n t e r n e s au moins à p a r t i r de 1995 ( p a r a g r a p h e s 1 

et 36 c i -dessus) . 

52. La C o u r e s t i m e donc q u e la r e q u ê t e a é t é v a l a b l e m e n t i n t rodu i t e 

au n o m de la r e q u é r a n t e et r e j e t t e la p r e m i è r e except ion p r é l i m i n a i r e du 

G o u v e r n e m e n t . 

B. L e s a u t r e s e x c e p t i o n s p r é l i m i n a i r e s 

53. D a n s ses observa t ions écr i tes du 27 s e p t e m b r e 1999, le 

G o u v e r n e m e n t aff irme q u e la décis ion du 18 mai 1999 sur la recevabi l i té 

recè le un ce r t a in n o m b r e d ' i n e x a c t i t u d e s r e l a t i v e m e n t a u x faits ainsi que 

des conclusions injustifiées. Les pages 7 à 12, en pa r t i cu l i e r , 

c o n t i e n d r a i e n t des déc l a r a t i ons de fait i naccep tab les . 

Le G o u v e r n e m e n t réaf f i rme en ou t r e sa thèse selon laque l le la 

r e q u ê t e doit ê t re re je tée p o u r défau t d ' é p u i s e m e n t des voies de 

recours i n t e r n e s . Il sou t i en t n o t a m m e n t , c o m m e il l'a fait au s t a d e de 

la recevabi l i té , q u e la r e q u é r a n t e a u r a i t dû i n t e n t e r au civil u n e act ion 

en d o m m a g e s - i n t é r ê t s et qu ' e l l e au ra i t dû se j o i n d r e en qua l i t é de 

pa r t i e civile à l 'act ion pub l ique déc l enchée a p r è s le décès de 

M. Tsonchev . Il plaide en o u t r e q u e la conclusion de la C o u r 

r e l a t i v e m e n t au déla i de six mois est « c o n t r a i r e à la l e t t r e et à 

l 'espri t de l 'ar t icle 35 de la C o n v e n t i o n » . 

T a n t d a n s ses observa t ions du 11 n o v e m b r e 1999 q u ' à l ' aud ience devan t 

la Cour , il a p a r a i l leurs s o u t e n u q u e la r e q u ê t e s 'analyse en un abus du 

droi t de recours . 

Sur la base de ce qu i p r écède , il invite la C o u r à d é c l a r e r la r e q u ê t e 

i r recevable . 

54. La r e q u é r a n t e cons idère q u a n t à elle q u e la r e q u ê t e doit ê t re 

e x a m i n é e au fond. 

55. La C o u r p r e n d ac te des observa t ions du G o u v e r n e m e n t 

c o n c e r n a n t les faits. Elle en t i e n d r a d û m e n t c o m p t e , c o m m e de 

l ' ensemble des a u t r e s p reuves . E n effet, c est p r é c i s é m e n t ap rè s avoir 

déc la ré la r e q u ê t e recevable q u e la C o u r p rocède à un é t a b l i s s e m e n t 

défini t i f des faits, c o n f o r m é m e n t à l 'ar t icle 38 de la C o n v e n t i o n , sur la 

base des obse rva t ions des p a r t i e s et , au besoin, de ses p rop res 

inves t iga t ions . 

56. La C o u r note p o u r le r e s t e q u e les c o n s t a t a t i o n s de fait 

p r é t e n d u m e n t inaccep tab les figurant d a n s sa décision sur la recevabi l i té 
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se t r ouven t t ou t e s d a n s le r é s u m é des griefs et a r g u m e n t s de la 

r e q u é r a n t e , qui fait p a r t i e du t e x t e de la décision, c o m m e du r e s t e le 

r é s u m é de la thèse du G o u v e r n e m e n t , sans qu ' i l s 'agisse là de l 'exposé de 

l 'opinion de la C o u r . 

57. Q u a n t à la d e m a n d e du G o u v e r n e m e n t t e n d a n t à ce q u e la 

r e q u ê t e soit déc l a rée i r recevable , la C o u r rappe l le q u e la disposi t ion 

de l 'ar t ic le 35 § 4 in fine de la Conven t ion , d ' a p r è s laquel le la C o u r 

peu t d é c l a r e r une r e q u ê t e i r recevable à tout s t a d e de la p r o c é d u r e , 

ne signifie pas q u ' u n E t a t d é f e n d e u r puisse soulever u n e ques t ion de 

recevabi l i té à tout s t ade de la p r o c é d u r e si ce t t e q u e s t i o n a u r a i t pu 

ê t r e évoquée a n t é r i e u r e m e n t ( p a r a g r a p h e 88 du r appor t expl icat i f 

a c c o m p a g n a n t le Pro toco le n" 11 à la Conven t i on et a r t ic le 55 du 

r è g l e m e n t ) . 

En l 'espèce, le G o u v e r n e m e n t r é i t è r e p o u r l 'essent ie l ses except ions 

q u a n t à la recevabi l i té de la r e q u ê t e , q u e la C o u r a déjà e x a m i n é e s e t 

r e je tées d a n s sa décision du 18 ma i 1999. La C o u r n ' ape rço i t a u c u n 

é l é m e n t nouveau jus t i f i an t un r é e x a m e n de ces q u e s t i o n s . 

En tou t é t a t de cause , a p r è s en avoir ana lysé la s u b s t a n c e , la C o u r j u g e 

les excep t ions p r é l i m i n a i r e s du G o u v e r n e m e n t e n t i è r e m e n t d é p o u r v u e s 

de f o n d e m e n t . 

58 . En c o n s é q u e n c e , la C o u r re je t t e pour le su rp lus les except ions 

p ré l imina i r e s du G o u v e r n e m e n t . 

II. SUR LES V I O L A T I O N S ALLÉGUÉES DE L 'ARTICLE 2 DE LA 

C O N V E N T I O N 

59. La r e q u é r a n t e a l lègue des viola t ions de l 'ar t ic le 2 de la Conven t i on 

en ce q u e M. T s o n c h e v se ra i t décédé des su i tes de b lessures q u e la police 

lui a u r a i t d é l i b é r é m e n t infligées, en ce qu' i l n ' a u r a i t pas reçu des soins 

m é d i c a u x a d é q u a t s a lors qu ' i l se t rouvai t en g a r d e à vue et en ce 

q u ' a u c u n e e n q u ê t e sé r ieuse n ' a u r a i t é té m e n é e au sujet des 

c i r cons tances de sa m o r t . 

L 'a r t ic le 2 est ainsi libellé : 

« 1. Le d ro i t d e t o u t e p e r s o n n e à la vie est p r o t é g é p a r la loi. L a m o r t ne p e u t ê t r e 

inf l igée à q u i c o n q u e i n t e n t i o n n e l l e m e n t , s a u f e n e x é c u t i o n d ' u n e s e n t e n c e c a p i t a l e 

p r o n o n c é e p a r un t r i b u n a l a u cas où le dé l i t est p u n i de c e t t e p e i n e p a r la loi . 

2. L a m o r t n ' e s t p a s c o n s i d é r é e c o m m e inf l igée e n v i o l a t i o n d e cet a r t i c l e d a n s les cas 

où el le r é s u l t e r a i t d ' u n r e c o u r s à la force r e n d u a b s o l u m e n t n é c e s s a i r e : 

a ) p o u r a s s u r e r la d é f e n s e d e t o u t e p e r s o n n e c o n t r e la v i o l e n c e i l l éga l e ; 

b) p o u r e f f e c t u e r u n e a r r e s t a t i o n r é g u l i è r e ou p o u r e m p ê c h e r l ' évas ion d ' u n e 

p e r s o n n e r é g u l i è r e m e n t d é t e n u e ; 

c) p o u r r é p r i m e r , c o n f o r m é m e n t à la loi, u n e é m e u t e ou u n e i n s u r r e c t i o n . » 
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A. T h è s e s d e s p a r t i e s 

/. La requérante 

60. La r e q u é r a n t e cons idère q u e l ' ensemble des p reuves d isponib les 

i n d i q u e n t q u e M. T s o n c h e v é ta i t en b o n n e s a n t é la p r e m i è r e fois qu ' i l 

r e n c o n t r a les policiers , au d é b u t de l ' après -midi du 24 s e p t e m b r e 1994. 

Le fait qu ' i l eût bu de l'alcool - pas plus de q u a t r e b iè res au d e m e u r a n t -

ne pouvai t affecter son é t a t d e s an t é g é n é r a l , qu i é t a i t a p p a r e m m e n t 

bon. 

6 1 . La r e q u é r a n t e e s t i m e q u e le G o u v e r n e m e n t n ' a fourni a u c u n e 

expl ica t ion précise ni, a fortiori, p laus ib le p o u r ce qu i s'est p rodu i t et qu ' i l 

n ' a donc pas d é m o n t r é que ses a g e n t s ne sont pas r e sponsab les du décès de 

M. Tsonchev . Il se se ra i t bo rné à s u g g é r e r d a n s ses obse rva t ions à la C o u r 

q u e M . Tsonchev p o u r r a i t avoir subi ses b lessures en t o m b a n t sur le sol à 

cause de son é t a t d ' ivresse . O r il suffirait d ' e x a m i n e r les conclusions du 

r a p p o r t médico léga l c o n c e r n a n t le type et l ' a m p l e u r des b lessures à 

l 'or igine du décès de M. Tsonchev pour é c a r t e r c o m m e peu plaus ib le 

pare i l le vers ion des faits. 

62. La r e q u é r a n t e sou t i en t en o u t r e que , p e n d a n t sa g a r d e à vue , 

M. T s o n c h e v est r es té p lus ieurs h e u r e s sans recevoir des soins m é d i c a u x 

a d é q u a t s alors qu ' i l souffrait v i s ib lement de b lessures p o t e n t i e l l e m e n t 

mor t e l l e s . La légis lat ion bu lga re ne c o m p o r t e r a i t a u c u n e disposi t ion 

g a r a n t i s s a n t aux p e r s o n n e s pr ivées de leur l iber té l 'accès à u n méd ec i n . 

La r e q u é r a n t e con tes t e de plus la thèse du G o u v e r n e m e n t selon 

laque l le les a u t o r i t é s bu lga re s a u r a i e n t fait le m a x i m u m . Elle rappe l le 

q u e , d ' a p r è s le t é m o i g n a g e des pol ic iers , le médec in qui avait vu 

M. Tsonchev , et don t l ' iden t i t é n ' a j a m a i s é té révélée , avait déc la ré que 

l ' in té ressé é t a i t t r o p ivre p o u r ê t re e x a m i n é . Elle cons idère q u e ces faits, 

à les suppose r avérés , p e r m e t t e n t s e u l e m e n t d ' é t ab l i r la r e sponsab i l i t é du 

m é d e c i n p o u r fau te profess ionnel le et ne s a u r a i e n t ê t r e r e t e n u s c o m m e 

des motifs a u t o r i s a n t à conc lure q u e les m e s u r e s a d é q u a t e s ont é té 

pr ises . Il y au ra i t deux expl ica t ions poss ib les : soit le médec in se ra i t 

a r r ivé ap rè s le décès de M. T s o n c h e v et , c o n s t e r n é p a r ce q u e les policiers 

ava ien t fait, a u r a i t refusé de coopére r , soit a u c u n m é d e c i n ne sera i t j a m a i s 

a r r ivé , l 'h is toire ayan t é té m o n t é e de t ou t e pièce p a r la police. D a n s u n cas 

c o m m e d a n s l ' au t r e , M. T s o n c h e v a u r a i t é té pr ivé de soins m é d i c a u x 

a p p r o p r i é s et a d m i n i s t r é s en t e m p s u t i le . 

63 . La r e q u é r a n t e a l lègue é g a l e m e n t q u e les au to r i t é s ont m a n q u é à 

l 'obl igat ion, q u e leur fait l 'ar t icle 2 de la C o n v e n t i o n , de m e n e r 

r a p i d e m e n t une e n q u ê t e approfondie et effective au sujet des 

c i r cons tances ayan t e n t o u r é le décès de M . Tsonchev . L ' e n q u ê t e au ra i t 

c e r t e s d é b u t é sans déla i , ma i s r i en n ' a u r a i t é té fait depu i s d é c e m b r e 

1994, n o n o b s t a n t les d e m a n d e s r é p é t é e s de la r e q u é r a n t e . 
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64. La r e q u é r a n t e sou t i en t de surcro î t q u e l ' e n q u ê t e a é té m a r q u é e 

p a r u n e série d 'omiss ions et d ' i ncohé rences qui a u r a i e n t condui t à ce que 

la p l u p a r t des ques t ions e n t o u r a n t le décès de M. T s o n c h e v sont 

d e m e u r é e s sans r éponse . C e s omiss ions s e r a i en t t e l l e m e n t n o m b r e u s e s 

et f r appan te s que l'on ne p o u r r a i t les cons idé re r q u e c o m m e 

c o r r e s p o n d a n t à un souci des a u t o r i t é s d ' i n s t ruc t ion de couvrir les 

policiers p lu tô t q u e de m e n e r des inves t iga t ions au sujet de leurs 

a g i s s e m e n t s . 

2. Le Gouvernement 

65. Le G o u v e r n e m e n t s o u t i e n t q u e les griefs t i rés de l 'ar t ic le 2 de la 

Conven t i on sont m a n i f e s t e m e n t d é n u é s de f o n d e m e n t . L 'a l l éga t ion de la 

r e q u é r a n t e selon laquel le M. T s o n c h e v est décédé à cause de mauva i s 

t r a i t e m e n t s subis aux m a i n s des pol iciers ne se ra i t pas é tayée pa r les 

p reuves d isponibles . L ' e n q u ê t e a u r a i t é tabl i q u e l ' in té ressé avait 

c o n s o m m é u n e g r a n d e q u a n t i t é d 'alcool avan t son a r r e s t a t i o n et qu ' i l 

t i t uba i t et avai t p lus ieurs fois chu t é lorsqu ' i l avai t é té a r r ê t é puis condui t 

au pos te de police. D a n s le m ê m e t e m p s , il y a u r a i t peu de p reuves , et 

encore , elles s e r a i en t fort con t r ad i c to i r e s , su r ce q u e l ' in té ressé a fait au 

cours des h e u r e s ayant p récédé son a r r e s t a t i o n . 

Le G o u v e r n e m e n t sou t i en t q u e les e x p e r t s méd ico l égaux ont conclu 

que les b lessures mor t e l l e s pouva ien t ê t r e r é su l t ée s de c h u t e s . Ces 

cons idé ra t ions , et le fait q u ' a u c u n e p reuve d ' u n e q u e l c o n q u e b ru t a l i t é 

policière n ' a é té é tab l ie au cours de l ' e n q u ê t e , dev ra i en t m e n e r à la 

conclusion que les a l l éga t ions de la r e q u é r a n t e sont d é p o u r v u e s de 

f o n d e m e n t . 

66. Le G o u v e r n e m e n t sou t i en t en o u t r e q u ' a v a n t 22 h e u r e s le 

24 s e p t e m b r e 1994 M. Tsonchev ne s 'é ta i t p la in t de r ien . Il a u r a i t é té 

sous l ' influence de l 'alcool et n ' a u r a i t pas é té t rès d i se r t . Il se ra i t n o r m a l 

d a n s ces condi t ions q u e les policiers eussen t déc idé de le laisser 

désen ivre r . Lor sque M. T s o n c h e v se p la ign i t qu ' i l se sen ta i t m a l , u n e 

équ ipe méd ica le d ' u r g e n c e a u r a i t é té i m m é d i a t e m e n t d é p ê c h é e et le 

m é d e c i n a u r a i t j u g é impossible d ' e x a m i n e r l ' in té ressé en ra ison de son 

é t a t d ' ivresse . Le G o u v e r n e m e n t e s t ime en c o n s é q u e n c e q u e la police ne 

peu t ê t r e j u g é e r e sponsab le de n 'avoir pas fourni les soins m é d i c a u x 

a d é q u a t s . En réa l i t é , tou t ce qu ' i l é ta i t possible de faire a u r a i t é té fait. 

67. Le G o u v e r n e m e n t aff irme é g a l e m e n t q u e t ou t e s les inves t iga t ions 

nécessa i res ont é té r a p i d e m e n t e n t r e p r i s e s . U n m a g i s t r a t i n s t r u c t e u r 

sera i t d e s c e n d u sur les l ieux i m m é d i a t e m e n t ap rè s le décès de 

M. T s o n c h e v et a u r a i t i n t e r r o g é des t é m o i n s . U n e au tops ie a u r a i t é té 

o r d o n n é e et p r a t i q u é e d a n s de brefs dé la i s . Dès lors, l ' a l léga t ion selon 

laque l le l ' i ns t ruc t ion n ' a u r a i t pas é té effective se ra i t , elle aussi , 

d é p o u r v u e de f o n d e m e n t . 
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B. A p p r é c i a t i o n d e la C o u r 

/. Quant au meurtre allégué de M. Tsonchev 

68. La C o u r rappe l le q u e l 'ar t ic le 2 de la Conven t ion , qu i g a r a n t i t le 

droi t à la vie, se p lace p a r m i les a r t ic les p r i m o r d i a u x de la Conven t ion . Vu 

l ' i m p o r t a n c e de la p ro tec t ion offerte p a r ce t t e d isposi t ion, la C o u r doit 

e x a m i n e r avec la plus g r a n d e vigilance les griefs t i rés de l ' infliction de la 

m o r t (voir, n o t a m m e n t , l ' a r rê t Çakia c. Turquie [ G C ] , n" 23657/94, § 86, 

C E D H 1999-IV). 

69. En l 'espèce, la r e q u é r a n t e a l lègue que les a u t o r i t é s sont 

r e sponsab les du décès de M. Tsonchev . Celui-ci a u r a i t é té s é v è r e m e n t 

b a t t u p a r les policiers , il n ' a u r a i t pas reçu les soins m é d i c a u x a d é q u a t s 

p o u r les graves b lessures lui ayan t é té infligées et il en sera i t m o r t . 

70. La C o u r cons idè re q u e lo r squ 'un individu est placé en g a r d e à vue 

en b o n n e s a n t é puis r e t rouvé m o r t , il i ncombe à l 'E ta t de fournir une 

expl ica t ion plaus ib le des é v é n e m e n t s à l 'or igine du décès , faute de quoi 

les a u t o r i t é s doivent ê t r e t e n u e s p o u r r e sponsab le s au t i t r e de l 'ar t ic le 2 

de la Conven t i on (voir, mutatis mutandis, l ' a r rê t Selmouni c. France [ G C ] , 

n" 25803/94, § 87, C E D H 1999-V). 

En m a t i è r e d ' appréc ia t ion des preuves , le principe généra l est q u e la Cour 

app l ique le c r i t è re d e la preuve «au-de là de tout dou te r a i sonnab le» (ar rê t 

I r l ande c. R o y a u m e - U n i du 18 j anv ie r 1978, série A n" 25, p . 25, § 61) . O r 

parei l le preuve peu t résu l te r d 'un faisceau d ' indices, ou de p résompt ions 

non réfutées , suf f i samment graves , précis et concordan t s . Lorsque les 

é v é n e m e n t s en ques t ion relèvent e n t i è r e m e n t ou d a n s une large m e s u r e de 

la connaissance exclusive des au to r i t é s , c o m m e c'est le cas lorsque des 

individus sé journent en ga rde à vue et sont donc sous le contrôle des 

au to r i t é s , de fortes p résompt ions de fait s ' appl iquent en cas de blessures ou 

d e décès su rvenan t p e n d a n t ce t te dé ten t ion . De fait, la charge de la preuve 

peut ê t r e cons idérée c o m m e reposan t sur les au to r i t é s , auxque l les il incombe 

de fournir une expl icat ion sat isfa isante et conva incante . 

71 . La cause d u décès d e M . T s o n c h e v rés ide d a n s « l ' i m p o r t a n t e p e r t e 

de sang é t a n t r é su l t é e des h é m a t o m e s la rges et profonds visibles sur les 

m e m b r e s s u p é r i e u r s et sur la fesse g a u c h e » . 

L ' au tops i e n ' a révélé a u c u n e a u t r e lésion ou b lessure pouvan t avoir é té 

à l 'origine de l ' issue fatale ( p a r a g r a p h e 30 c i -dessus) . 

72. Il n 'es t pas c o n t e s t é q u e M. T s o n c h e v avait c o n s o m m é une ce r t a ine 

q u a n t i t é d 'alcool avan t son a r r e s t a t i o n . Il ne l 'est pas d a v a n t a g e q u ' a u 

m o m e n t de son a r r e s t a t i o n l ' in té ressé é ta i t occupé à boire en c o m p a g n i e 

d ' a u t r e s p e r s o n n e s , qu ' i l é ta i t capab le de m a r c h e r , qu ' i l a é changé des 

propos avec les policiers et avec d ' a u t r e s p e r s o n n e s , q u ' a u cours de ces 

échanges v e r b a u x et de ceux qu i on t eu lieu au m o m e n t de son a r r e s t a t i o n 

et clans les deux h e u r e s qu i ont suivi il ne s 'est p la in t d ' a u c u n ma la i se , et 
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q u ' a u c u n e des p e r s o n n e s ayant é té en con tac t avec lui, y compr i s les 

policiers impl iqués , n ' a fait é t a t du m o i n d r e s igne visible des graves 

b lessures c o n s t a t é e s lors de l ' au tops ie ( p a r a g r a p h e s 14-19 c i -dessus) . 

C o m p t e t enu de ce qui p r é c è d e , la C o u r j u g e peu p laus ib le la 

sugges t ion du G o u v e r n e m e n t selon laque l le M. T s o n c h e v a u r a i t pu subir 

ses b lessures mor t e l l e s avan t son a r r e s t a t i o n . 

73. La C o u r e s t ime tou t aussi peu plaus ib le l ' au t r e suppos i t ion du 

G o u v e r n e m e n t , selon l aque l le M. Tsonchev , dont la d é m a r c h e é ta i t 

t i t u b a n t e , au ra i t pu se b lesser en t o m b a n t sur le sol lors de son 

a r r e s t a t i o n , puis , plus t a r d , au pos te de police. Le r a p p o r t d ' au t o p s i e n e 

m e n t i o n n e pare i l le possibil i té q u e p o u r les ecchymoses visibles sur le 

visage de l ' i n té ressé . Ces ecchymoses ne f igurent pas p a r m i les b lessures 

ayan t p rovoqué l ' i m p o r t a n t e p e r t e de s ang et , f i na l emen t , l ' issue fatale . 

Q u a n t aux b lessures m o r t e l l e s , la C o u r relève q u e , d ' a p r è s la décision 

du p r o c u r e u r du 19 m a r s 1996, elles r é su l t a i en t de «coups vo lon t a i r e s» 

( p a r a g r a p h e 37 c i -dessus) . De fait, la p e r t e i m p o r t a n t e de s ang é ta i t due 

aux h é m a t o m e s s y m é t r i q u e s , de 40 x 18 cm chacun , c o n s t a t é s su r les 

m e m b r e s s u p é r i e u r s et à celui , m e s u r a n t 8 à 10 cm de long et 1,5 à 2 cm 

de l a rge , relevé su r la fesse g a u c h e . L ' expe r t médico léga l ne m e n t i o n n a 

pas le fait de c h u t e r sur le sol c o m m e moyen possible de sub i r des 

b lessures d ' une telle g rav i té et p r é s e n t a n t ces c a r a c t é r i s t i q u e s 

pa r t i cu l i è re s . D ' a p r è s le r a p p o r t d ' au tops i e , les b lessures à la fesse 

gauche « résu i t [ai] ent de l ' impact d ' un ou de p lus ieurs objets d u r s de 

forme oblongue m e s u r a n t envi ron 2 cm de l a r g e » et celles re levées sur 

les m e m b r e s s u p é r i e u r s de « l ' i m p a c t - coups ou collision - d 'un objet 

c o n t o n d a n t » dont la fo rme n e pouvai t ê t r e d é t e r m i n é e ( p a r a g r a p h e 30 

ci-dessus) . Ces p reuves n ' é t a y e n t pas la thèse du G o u v e r n e m e n t selon 

laquel le M . Tsonchev a u r a i t pu se b lesser en t o m b a n t sur le sol. 

74. La C o u r e s t ime en conséquence qu ' i l y a su f f i s amment de p reuves 

p e r m e t t a n t de conc lure , au -de là de tout dou te r a i sonnab le , que 

M. Tsonchev est décédé des sui tes de b lessures qu i lui ont é té infligées 

alors qu ' i l se t rouvai t e n t r e les m a i n s de la police. La r e sponsab i l i t é de 

l 'E ta t d é f e n d e u r est donc e n g a g é e . 

75. La C o u r cons idère é g a l e m e n t q u e r i en ne p rouve q u e M. Tsonchev 

ai t é té e x a m i n é avec le soin q u e l 'on est en droi t d ' a t t e n d r e d ' un pra t ic ien 

de la m é d e c i n e à u n m o m e n t q u e l c o n q u e de sa g a r d e à vue , a lors qu' i l 

souffrait de b lessures g raves ( p a r a g r a p h e 22 ci-dessus) . 

76. Dès lors, la C o u r conclut qu ' i l y a eu violat ion de l 'ar t icle 2 de la 

Conven t i on à ra i son du décès de M . Tsonchev . 

2. Quant à l'absence alléguée d'une enquête sérieuse 

77. La C o u r observe d ' e m b l é e q u e ce r t a ines ré fé rences dans les 

d o c u m e n t s qui lui ont é t é soumis p o u r r a i e n t d o n n e r à p e n s e r qu ' i l existe 
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des pièces c o n c e r n a n t l ' e n q u ê t e m e n é e au sujet du décès de M. T s o n c h e v 

don t le G o u v e r n e m e n t n ' a pas fourni copie (voir, n o t a m m e n t , les 

p a r a g r a p h e s 22 et 33 c i -dessus) . A cet égard , la C o u r rappe l le q u e p o u r q u e 

soit efficace le m é c a n i s m e de recours individuel i n s t a u r é p a r la C o n v e n t i o n 

il est de la plus h a u t e i m p o r t a n c e q u e les E t a t s fournissent t ou t e s facilités 

nécessa i r e s pour p e r m e t t r e un e x a m e n a d é q u a t et effectif des r e q u ê t e s , 

c o m m e le veut l 'ar t icle 38 de la Conven t i on ( a r r ê t Çakici, p r éc i t é , § 76). 

Eu é g a r d aux c i rcons tances pa r t i cu l i è re s de l ' espèce, il n ' e s t toutefois 

pas nécessa i re d ' e x a m i n e r si le G o u v e r n e m e n t a r e m p l i les obl iga t ions 

r é s u l t a n t p o u r lui de l 'ar t ic le 38 de la Conven t ion . Pour a u t a n t q u e la 

r e q u é r a n t e sou t i en t qu ' i l n 'y a pas eu d ' e n q u ê t e effective au sujet du 

décès de M. Tsonchev , il suffit de re lever que le G o u v e r n e m e n t a é té 

invité à s o u m e t t r e des «copies d e l ' ensemble des pièces c o n t e n u e s d a n s 

les doss iers de t ou t e s les a u t o r i t é s ayan t eu un rôle à j o u e r d a n s 

l ' e n q u ê t e m e n é e au sujet du décès de M . T s o n c h e v » et q u e , le 

11 n o v e m b r e 1999, le G o u v e r n e m e n t a soumis en réponse des «copies de 

l ' ensemble des pièces c o n t e n u e s d a n s les doss i e r s» ( p a r a g r a p h e s 6 et 7 ci-

dessus ) . La C o u r est donc fondée à conclure q u e les é l é m e n t s qu i lui ont 

é t é soumis r e n f e r m e n t tous les r e n s e i g n e m e n t s relat i fs à l ' e n q u ê t e ( a r r ê t 

Y a s a c . T u r q u i e du 2 s e p t e m b r e 1998, Recueil 1998-VL pp. 2439-2440, § 103). 

78. La C o u r no te que l ' e n q u ê t e m e n é e au sujet du décès de 

M. Tsonchev a d é b u t é sans déla i , i m m é d i a t e m e n t ap rè s le cons t a t du 

décès de l ' in té ressé au pos te de police de P leven , avec une d e s c e n t e sur 

les l ieux, u n e aud i t ion des t é m o i n s et u n e au tops i e . 

Elle observe toutefois que , dès le d é b u t et p e n d a n t tou t son 

d é r o u l e m e n t , l ' e n q u ê t e a é té m a r q u é e pa r de n o m b r e u s e s omiss ions 

inexp l iquées . 

79. L o r s q u e , d a n s les p r e m i è r e s h e u r e s qu i suivi rent le d r a m e , le 

m a g i s t r a t i n s t r u c t e u r Enchev o r d o n n a une au tops i e , il omi t d ' invi te r 

l ' exper t médico léga l à d o n n e r son opinion sur l ' heure à laque l le les 

b lessures fatales ava ien t é té infligées, n o n o b s t a n t l ' i m p o r t a n c e 

m a n i f e s t e m e n t crucia le d ' ob ten i r une réponse à ce t t e ques t i on 

( p a r a g r a p h e 29 c i -dessus) . Il est f r appan t de c o n s t a t e r q u e , p e n d a n t 

t ou t e la d u r é e de l ' e n q u ê t e , a u c u n exper t n ' a j a m a i s é té invité à 

s ' e x p r i m e r sur le m o m e n t a u q u e l la v ic t ime avait subi ses b l e s su res . 

Il est de m ê m e h a u t e m e n t significatif q u e le doss ier d ' i n s t ruc t ion ne 

c o m p o r t e a u c u n e t race d ' une q u e l c o n q u e t en t a t i ve e n t r e p r i s e p a r le 

m a g i s t r a t i n s t r u c t e u r Enchev p o u r ident i f ier les m e m b r e s de l ' équipe 

méd ica le qu i , d ' a p r è s les déc l a ra t ions des policiers imp l iqués , s 'est 

r e n d u e au pos te de police de P leven à deux repr i ses p e n d a n t la nui t où 

M . T s o n c h e v a t rouvé la m o r t . O n ne t rouve d a n s le dossier d ' i n s t ruc t ion 

a u c u n e copie des r eg i s t r e s du service des u r g e n c e s de l 'hôpi ta l , censés en 

pr inc ipe con ten i r des in fo rma t ions sur les visites a l l éguées 

( p a r a g r a p h e s 22, 25 et 38-40 c i -dessus) . 
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De surcro î t , u n c e r t a i n n o m b r e de t é m o i n s i m p o r t a n t s n ' on t j a m a i s é té 

i n t e r rogés ou ne se sont pas vu poser c e r t a i n e s ques t ions clés. Le policier 

P e t r a n o v , qui , avec son col lègue Ivanov, p rocéda à l ' a r r e s t a t i o n de 

M. Tsonchev , ne fut j a m a i s i n t e r r o g é . Il a p p a r a î t q u e M. I.P., qui 

sé journa en d é t e n t i o n au pos te de police de Pleven d a n s la nu i t en 

ques t ion et qui doit avoir observé la d é t é r i o r a t i o n de l ' é ta t de 

M. Tsonchev , ne fut lui non plus j a m a i s i n t e r r o g é . Enfin, le m a g i s t r a t 

i n s t r u c t e u r n ' e s t i m a pas nécessa i re de recuei l l i r le t é m o i g n a g e de l 'une 

q u e l c o n q u e des vingt à t r e n t e p e r s o n n e s qui s ' é t a ien t r a s s e m b l é e s devan t 

le domici le des p rop r i é t a i r e s des vaches et qu i , d ' a p r è s les policiers 

conce rnés , «vou la ien t t a b a s s e r [M. T s o n c h e v ] » ( p a r a g r a p h e s 14, 18, 21 

et 23 c i -dessus) . 

80. La C o u r rappe l le que , combinée avec le devoir g é n é r a l i ncomban t à 

l 'E ta t en ve r tu de l 'ar t ic le 1 de « r e c o n n a p t r e ] à t ou t e p e r s o n n e re levant 

de [sa] j u r id i c t ion , les droi t s et l iber tés définis [dans] la (...) C o n v e n t i o n » , 

l 'obl igat ion de p r o t é g e r le droi t à la vie q u ' i m p o s e l 'ar t icle 2 impl ique 

q u ' u n e fo rme d ' e n q u ê t e officielle effective soit m e n é e lo r sque le recours 

à la force a e n t r a î n é m o r t d ' h o m m e . Les inves t iga t ions doivent 

n o t a m m e n t ê t r e approfondies , i m p a r t i a l e s et a t t en t i ve s ( a r r ê t s M c C a n n 

et a u t r e s c. R o y a u m e - U n i du 27 s e p t e m b r e 1995, sér ie A n" 324, p . 49, 

§§ 161-163, et Çakict p réc i t é , § 86). 

La C o u r cons idère de surcro î t q u e la n a t u r e et le d e g r é de l ' e x a m e n 

r é p o n d a n t au c r i t è re m i n i m u m d'effectivité de l ' e n q u ê t e d é p e n d e n t des 

c i r cons tances d e l 'espèce. Ils s ' app réc ien t sur la base de l ' ensemble des 

faits p e r t i n e n t s et eu éga rd aux réa l i t és p r a t i q u e s du t ravai l d ' e n q u ê t e . Il 

n 'es t pas possible de r é d u i r e la va r i é t é des s i t ua t ions pouvan t se p rodu i re à 

u n e s imple liste d 'ac tes d ' e n q u ê t e ou à d ' a u t r e s c r i t è res simplifiés ( a r rê t s 

Tannkulu c. Turquie [ G C ] , n" 23763/94, §§ 101-110, C E D H 1999TV, Kaya 

c. T u r q u i e du 19 février 1998, Recueil 1998-1, pp . 325-326, §§ 89-91, et 

Gùleç c. T u r q u i e du 27 ju i l l e t 1998, Recueil 1998-IV, pp . 1732-1733, 

§ § 7 9 - 8 1 ) . 

8 1 . En l 'espèce, la r e q u é r a n t e sou t i en t q u e les l acunes d e l ' e n q u ê t e ont 

é té si graves et n o m b r e u s e s que la seule expl ica t ion possible est q u e le 

m a g i s t r a t i n s t r u c t e u r et le p r o c u r e u r on t fait p r euve de pa r t i a l i t é et se 

sont efforcés de couvrir le c r ime commis con t r e M. Tsonchev . 

82. La C o u r cons idère q u ' u n e omiss ion inexpl iquée d ' e n t r e p r e n d r e 

des inves t iga t ions ind i spensab les et t o m b a n t sous le sens appel le une 

vigi lance pa r t i cu l i è r e . En pare i l cas , f au te d ' u n e expl ica t ion p laus ib le du 

G o u v e r n e m e n t q u a n t aux ra i sons p o u r lesquel les des ac tes d ' e n q u ê t e 

ind i spensab les n ' on t pas é té accompl is , la responsab i l i t é de l 'Eta t est 

e n g a g é e p o u r violat ion p a r t i c u l i è r e m e n t grave de l 'obl igat ion de p r o t é g e r 

le droi t à la vie q u ' i m p o s e l 'ar t ic le 2 de la Conven t i on . 

83 . La C o u r observe qu ' i l exis ta i t des moyens s imples d 'ob ten i r des 

p reuves c o n c e r n a n t le m o m e n t où M. T s o n c h e v avai t subi ses b lessures , 
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les c i r cons tances ayant e n t o u r é son a r r e s t a t i o n , son é t a t de s a n t é et , p a r 

c o n s é q u e n t , les a u t e u r s du c r i m e c o m m i s à son e n c o n t r e ( p a r a g r a p h e 79 

c i -dessus) . O r le m a g i s t r a t i n s t r u c t e u r ne c h e r c h a pas à recuei l l i r pare i l les 

p reuves , et son ine r t i e d é b o u c h a sur la décis ion de c l a s s emen t sans su i te 

du 19 m a r s 1996 et sur la l e t t r e du p r o c u r e u r rég iona l d a t é e du 3 j u i n 1997 

( p a r a g r a p h e s 37 et 40 ci-dessus) . 

De p lus , l ' e n q u ê t e s 'enlisa, r ien n ' a y a n t é té fait depu i s d é c e m b r e 1994 

p o u r découvr i r la vér i té au sujet du décès de M. Tsonchev . Les n o m b r e u s e s 

p la in te s de la r e q u é r a n t e s t i g m a t i s a n t l ' inact ivi té des a u t o r i t é s n 'on t 

p rodu i t a u c u n effet ( p a r a g r a p h e s 35-40 c i -dessus) . 

Le G o u v e r n e m e n t n ' a j a m a i s fourni la m o i n d r e expl ica t ion plaus ib le 

q u a n t aux motifs pour lesquels les a u t o r i t é s se sont a b s t e n u e s de 

recuei l l i r des p reuves clés. 

84. En c o n s é q u e n c e , la C o u r cons idère qu ' i l y a eu viola t ion p a r l 'E ta t 

d é f e n d e u r de l 'obl igat ion, r é su l t an t pour lui de l 'ar t icle 2 de la 

Conven t ion , de m e n e r u n e e n q u ê t e effective a u sujet du décès de 

M. Tsonchev . 

III. SUR LA V I O L A T I O N ALLÉGUÉE DES A R T I C L E S 6 E T 13 DE LA 

C O N V E N T I O N 

85. La r e q u é r a n t e a l lègue q u e la d u r é e de l ' e n q u ê t e m e n é e au sujet du 

décès de M. Tsonchev s 'analyse en une violat ion de l 'ar t icle 6 § 1 de la 

Conven t ion , qui lui ga ran t i s s a i t le droi t d ' ob ten i r « d a n s un dé la i 

r a i s o n n a b l e » u n e décis ion jud ic ia i r e sur son droi t de c a r a c t è r e civil à ê t r e 

i n d e m n i s é e à ra i son dudi t décès . Elle voit é g a l e m e n t des violat ions de 

l 'ar t icle 13 de la Conven t i on d a n s le fait que les a u t o r i t é s se sont 

a b s t e n u e s de m e n e r en t e m p s ut i le une e n q u ê t e approfondie et effective 

au sujet du décès de M. Tsonchev et d a n s le fait q u e le dro i t bu lga re ne 

prévoyai t a u c u n recours effectif con t re l ' iner t ie des a u t o r i t é s de p o u r s u i t e . 

86. La C o u r cons idère que ces griefs doivent ê t r e e x a m i n é s sur le 

t e r r a i n de l 'ar t icle 13 de la Conven t ion , dont voici le t ex t e : 

« T o u t e p e r s o n n e d o n t les d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n o n t é t é 

v io les , a d r o i t à l ' oc t ro i d ' u n r e c o u r s effect i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' e x e r c i c e de l e u r s 

f o n c t i o n s off iciel les . » 

87. La r e q u é r a n t e sou t i en t q u e les a u t o r i t é s bu lga re s ont fait p r euve 

d ' u n e ine r t i e inexcusab le . 

Elle aff irme que l 'absence d ' une e n q u ê t e approfondie et effective en 

l 'espèce ne fait que re f lé te r une p r a t i q u e c o u r a n t e en Bulgar ie , qui a du 

r e s t e é té re levée p a r des o rgan i sa t ions i n t e r g o u v e r n e m e n t a l e s . 

Elle se réfère au r a p p o r t du R a p p o r t e u r spécial sur la t o r t u r e de 

la C o m m i s s i o n des droi t s de l ' h o m m e des N a t i o n s unies ( d o c u m e n t 
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U N E/CN.4 /1997 /7 du 10 j a n v i e r 1997), d a n s leque l on peu t n o t a m m e n t 

lire q u e « [L]e R a p p o r t e u r spécial est p r éoccupé pa r la f réquence des 

a l l éga t ions faisant é t a t d ' ac tes de t o r t u r e ou de m a u v a i s t r a i t e m e n t s qu i 

e n t r a î n e r a i e n t parfois la m o r t des p e r s o n n e s p lacées en g a r d e à vue. 

C o m m e les m e s u r e s disc ipl inai res ou les p o u r s u i t e s p é n a l e s sont r a res , et 

c o m m e les r e sponsab les n 'on t q u e t rès r a r e m e n t é té t r a d u i t s e n j u s t i c e , u n 

c l imat d ' i m p u n i t é t end fo rcément à s ' ins t i tuer . Le R a p p o r t e u r spécial 

e s t ime q u e le g o u v e r n e m e n t devra i t s ' a t t a che r à m e t t r e en place un 

m é c a n i s m e i n d é p e n d a n t pour a s s u r e r u n e survei l lance i n d é p e n d a n t e 

et s y s t é m a t i q u e des condi t ions d ' a r r e s t a t i o n , de d é t e n t i o n et 

d ' i n t e r r o g a t o i r e s p a r les di f férents o r g a n e s d ' app l ica t ion des lois.» 

La r e q u é r a n t e se réfère enfin au r a p p o r t a n n u e l le plus r é c e n t du 

R a p p o r t e u r spécial de la C o m m i s s i o n des d ro i t s de l ' h o m m e sur les 

fo rmes c o n t e m p o r a i n e s de r ac i sme , de d i sc r imina t ion racia le , de 

xénophob ie et de l ' in to lé rance qu i y est associée ( d o c u m e n t U N E / C N . 4 / 

1999/15 du 15 j a n v i e r 1999), où l 'on p e u t lire cec i : « E n Bulga r i e (...) les 

R o m s placés sous la g a r d e de la police sont souvent v ic t imes d ' abus . 

Depu i s 1992, en Bulga r i e q u a t o r z e R o m s au moins sont décédés d u r a n t 

l eur g a r d e à vue ou pa r ce q u e des policiers ont fait i l l éga lement usage d e 

leur a r m e à feu. Q u i n z e cas de mauva i s t r a i t e m e n t s aux m a i n s de la police 

ont r é c e m m e n t é té s ignalés en H o n g r i e et douze en Yougoslavie . En règle 

g é n é r a l e , les v ic t imes on t peu de possibi l i tés de recours , t a n t au niveau de 

l ' e n q u ê t e que devan t les t r i b u n a u x . » 

88. Le G o u v e r n e m e n t r é t o r q u e q u e si la r e q u é r a n t e avait eu qua l i t é de 

successeur j u r i d i q u e de M. Tsonchev , elle a u r a i t pu d e m a n d e r à se j o i n d r e 

à l 'ac t ion pub l ique (en q u a l i t é de p a r t i e civile ou de p l a i g n a n t e r é c l a m a n t 

des d o m m a g e s - i n t é r ê t s ) . Elle a u r a i t a insi eu le dro i t de d e m a n d e r q u e des 

p reuves soient recueil l ies et a u r a i t eu accès au dossier . E n cas de refus pa r 

un p r o c u r e u r d ' a d m e t t r e la r e q u é r a n t e ou les hé r i t i e r s de M. Tsonchev à 

se j o i n d r e à l 'act ion p u b l i q u e , des r ecour s a u r a i e n t é té ouver t s devant le 

p r o c u r e u r rég iona l . 

Le G o u v e r n e m e n t aff irme é g a l e m e n t q u e la r e q u é r a n t e a u r a i t pu 

i n t e n t e r au civil u n e ac t ion d i s t inc te en d o m m a g e s - i n t é r ê t s et conclut 

q u e le droi t bu lga re offrait des recours effectifs que ni la r e q u é r a n t e ni 

les hé r i t i e r s de M. T s o n c h e v n 'on t exercés . 

Q u a n t à la d u r é e de l ' e n q u ê t e , le G o u v e r n e m e n t e s t ime qu 'e l l e est 

justif iée et n u l l e m e n t d é r a i s o n n a b l e , c o m p t e t e n u de la complex i t é des 

ques t i ons de fait à é luc ider et du t e m p s nécessa i re à l ' a ccompl i s sement 

des divers ac tes p r o c é d u r a u x . 

Enfin, le G o u v e r n e m e n t sou t i en t que l ' ins t ruc t ion péna l e n 'es t pas 

t e r m i n é e et q u e les a u t o r i t é s ont l 'obl igat ion légale d ' ag i r si de nouvel les 

p reuves v i e n n e n t a u j o u r . 

89. La C o u r r appe l l e que l 'ar t icle 13 de la Conven t i on g a r a n t i t 

l ' ex is tence en droi t i n t e r n e d 'un recours p e r m e t t a n t de s'y prévalo i r des 
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dro i t s et l ibe r tés de la Conven t ion , tels qu ' i l s peuven t s'y t rouver 

consacrés . La p o r t é e de l 'obl igat ion décou lan t de l 'ar t ic le 13 var ie en 

fonction de la n a t u r e du gr ief q u e le r e q u é r a n t fonde sur la Conven t i on . 

Toutefo is , le r ecour s exigé p a r l 'ar t ic le 13 doit ê t r e «effectif» en p r a t i q u e 

c o m m e en droi t , en ce sens p a r t i c u l i è r e m e n t q u e son exercice ne doit pas 

ê t r e en t r avé de m a n i è r e injustifiée pa r les ac tes ou omiss ions des a u t o r i t é s 

de l 'E ta t dé f endeu r . 

O n ne s au ra i t r e m é d i e r à u n e violat ion de l 'ar t icle 2 p a r le s imple octroi 

de d o m m a g e s - i n t é r ê t s ( a r r ê t Kaya p réc i t é , p . 329, § 105). Eu é g a r d à 

l ' impor t ance f o n d a m e n t a l e du dro i t à la p ro t ec t i on de la vie, l 'ar t ic le 13 

impose aux E t a t s , sans pré judice de tou t a u t r e r ecours disponible en droi t 

i n t e r n e , l 'obl igat ion d 'ef fectuer des inves t iga t ions approfondies p r o p r e s à 

condu i r e à l ' ident i f icat ion et à la pun i t ion des r e sponsab les et c o m p o r t a n t 

un accès effectif du p l a ignan t à la p r o c é d u r e d ' e n q u ê t e ( a r r ê t Çakici 

préc i t é , §§ 112-113). 

90. En l 'espèce, eu é g a r d aux p a r a g r a p h e s 78-84 ci-dessus, la C o u r 

cons idère q u e l 'E ta t d é f e n d e u r n ' a pas r e m p l i son obl iga t ion de m e n e r 

u n e e n q u ê t e effective au sujet du décès de M. Tsonchev . C e t t e ca rence a 

privé de t o u t e effectivité les a u t r e s r ecours qu i pouva ien t ex is te r . E n 

c o n s é q u e n c e , la q u e s t i o n re la t ive à la qua l i t é de la r e q u é r a n t e d a n s 

l ' e n q u ê t e péna le n ' appe l l e pas un e x a m e n sépa ré . 

En conclusion, il y a eu violat ion de l 'ar t ic le 13 de la Conven t ion . 

IV. SUR LA V I O L A T I O N A L L E G U E E DE L 'ARTICLE 14 DE LA 

C O N V E N T I O N 

9 1 . La r e q u é r a n t e a l lègue qu ' i l y a eu d i s c r imina t i on c o n t r a i r e à 

l 'ar t icle 14 de la Conven t i on sur la base de l 'or igine e t h n i q u e de 

M. Tsonchev , qu i est R o m (Ts igane ) . L 'ar t ic le 14 est ainsi libellé : 

« L a j o u i s s a n c e d e s d r o i t s et l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n do i t ê t r e 

a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , la r a c e , la c o u l e u r , la 

l a n g u e , la r e l i g i o n , les o p i n i o n s pol i t ic iues o u t o u t e s a u t r e s o p i n i o n s , l ' o r ig ine n a t i o n a l e 

ou soc ia l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 

a u t r e s i t u a t i o n . » 

92. La r e q u é r a n t e sou t i en t q u e les p ré jugés de la popu la t ion à l ' égard 

des R o m s sont l a r g e m e n t r é p a n d u s en Bulga r i e et se m a n i f e s t e n t 

f r é q u e m m e n t p a r des ac tes de violence à mot iva t ion rac ia le , a u x q u e l s les 

a u t o r i t é s r éag i s sen t p a r des e n q u ê t e s i n a d é q u a t e s qui conduisen t en 

p r a t i q u e à l ' i m p u n i t é des coupab les . Ce p h é n o m è n e a u r a i t é t é re levé pa r 

des o rgan i sa t ions œ u v r a n t d a n s le d o m a i n e des dro i t s de l ' h o m m e et 

a u r a i t é té r e c o n n u p a r le g o u v e r n e m e n t b u l g a r e . La r e q u é r a n t e se réfère 

n o t a m m e n t au Q u a t o r z i è m e r a p p o r t pé r iod ique des E t a t s pa r t i e s 

( A d d e n d u m - R é p u b l i q u e de Bulgar ie ) du 26 j u i n 1996, é tabl i pa r le 
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C o m i t é des N a t i o n s un ies sur l ' é l imina t ion de la d i s c r imina t i on rac ia le , 

aux r a p p o r t s des 25 j a n v i e r et 24 d é c e m b r e 1996 (E /CN.4 /1996 /4 e t 

E /CN.4 /1997 /60) p r é s e n t é s pa r M. Bacre Waly Ndiaye , R a p p o r t e u r 

spécial sur les exécu t ions ex t ra jud ic ia i res , s o m m a i r e s ou a r b i t r a i r e s , 

m a n d a t é p a r la C o m m i s s i o n des dro i t s de l ' h o m m e des N a t i o n s un ies , a u 

r a p p o r t du C o m i t é e u r o p é e n p o u r la p r éven t i on de la t o r t u r e du 6 m a r s 

1997 et aux r a p p o r t s d ' o rgan i sa t i ons non g o u v e r n e m e n t a l e s . 

La r e q u é r a n t e a l lègue q u e l 'or igine e t h n i q u e de M. T s o n c h e v é ta i t 

connue des policiers qui l ' a r r ê t è r e n t et le p l acè ren t en g a r d e à vue et q u e 

la pe r cep t i on p a r lesdi ts policiers de ce t t e or ig ine é t a i t si forte q u e l 'un 

d ' e n t r e eux au moins , l ' agent Ivanov, y fit exp l i c i t emen t r é fé rence lors 

d ' un t é m o i g n a g e livré p e n d a n t l ' e n q u ê t e . De m ê m e , la r e m a r q u e d u 

m a g i s t r a t i n s t r u c t e u r Enchev aux t e r m e s de laque l le a u c u n e b lessure 

n ' é t a i t visible sur le corps de M. T s o n c h e v en ra ison de la «cou l eu r foncée 

de la peau » sera i t révé la t r ice de p ré jugés . Se fondant sur l ' expér ience 

acquise p a r elle sur u n g r a n d n o m b r e d ' a n n é e s en m a t i è r e d ' app l ica t ion 

de la loi et d ' inves t iga t ions p a r les a u t o r i t é s en Bulgar ie , la r e q u é r a n t e 

sou t i en t q u e la pe rcep t ion pa r les policiers de l 'origine e t h n i q u e de 

M. T s o n c h e v a cons t i tué un fac teur d é t e r m i n a n t d a n s le décès de 

l ' in té ressé et d a n s les mauva i s t r a i t e m e n t s reçus p a r lui. Ce se ra ien t 

é g a l e m e n t des p ré jugés qui s e r a i en t à l 'or igine du refus d ' e n q u ê t e r . 

93 . Le G o u v e r n e m e n t r é t o r q u e q u e r ien n ' i nd ique q u e l 'act ion des 

policiers ait é té insp i rée pa r l 'or igine e t h n i q u e de M. Tsonchev . C e 

d e r n i e r fut a r r ê t é au mot i f qu 'on le soupçonna i t d 'avoir commis une 

infract ion g rave . La m e n t i o n du t e r m e « T s i g a n e » ne sera i t pas 

d i s c r imina to i r e p u i s q u e celui-ci dés igna i t la vé r i t ab le or ig ine e t h n i q u e de 

l ' in té ressé . 

Le G o u v e r n e m e n t sou t ien t pa r a i l leurs , qu ' i l s'efforce de c r ée r les 

condi t ions d ' une me i l l eu re i n t ég ra t i on sociale des p e r s o n n e s d 'or ig ine 

t s igane . U n Consei l na t iona l des ques t ions e t h n i q u e s et d é m o g r a p h i q u e s , 

composé de r e p r é s e n t a n t s d ' o rgan i sa t i ons non g o u v e r n e m e n t a l e s et d e 

fonc t ionna i res de l 'E ta t , a u r a i t é t é c réé en 1997. Il ex i s t e ra i t d a n s le pays 

un c e r t a i n n o m b r e d ' o rgan i sa t ions non g o u v e r n e m e n t a l e s d é f e n d a n t les 

i n t é r ê t s de p e r s o n n e s d 'or ig ine t s igane . E n avril 1999, à la su i te d 'un 

d ia logue approfondi avec les r e p r é s e n t a n t s de c e t t e c o m m u n a u t é , ledit 

Consei l na t iona l a u r a i t a d o p t é un p r o g r a m m e t e n d a n t à l ' i n t ég ra t ion des 

T s i g a n e s d a n s la socié té . Le G o u v e r n e m e n t t rava i l l e ra i t donc ac t i v emen t 

au m a i n t i e n d ' un c l imat de to l é rance e t h n i q u e e t de cohésion sociale . 

94. La C o u r observe q u e le gr ief de la r e q u é r a n t e t i ré de l 'ar t ic le 14 est 

fondé su r un c e r t a i n n o m b r e d ' a r g u m e n t s sé r ieux . Elle re lève é g a l e m e n t 

q u e l 'E ta t d é f e n d e u r n ' a fourni a u c u n e expl ica t ion p laus ib le q u a n t aux 

c i r cons tances du décès de M. T s o n c h e v et aux ra isons pour lesquel les les 

a u t o r i t é s ont omis d ' accompl i r , au cours de l ' e n q u ê t e , ce r t a ines 

inves t iga t ions f o n d a m e n t a l e s et i nd i spensab les , qui a u r a i e n t pu a p p o r t e r 
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u n éc la i rage sur les é v é n e m e n t s l i t igieux ( p a r a g r a p h e s 69-76 et 81-84 ci-

dessus ) . 

La C o u r r appe l l e toutefois que le c r i t è r e de p reuve r equ i s au t i t r e de la 

Conven t i on est celui de la « p r e u v e au-de là de tout d o u t e r a i s o n n a b l e » . 

Elle e s t ime en l 'espèce que les é l é m e n t s don t elle dispose ne lui 

p e r m e t t e n t pas de conclure au-de là de tout d o u t e r a i sonnab le q u e le 

m e u r t r e de M. Tsonchev et l ' absence d ' une e n q u ê t e sé r ieuse au sujet de 

ce c r i m e ont é té mot ivés p a r des p ré jugés r ac iaux c o m m e le p r é t e n d la 

r e q u é r a n t e . 

Il en résu l t e q u ' a u c u n e violat ion de l 'ar t icle 14 n ' a é té é tab l ie . 

V. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

95. L 'ar t ic le 41 de la Conven t i on est ainsi libellé : 

«Si la C o u r d é c l a r e q u ' i l y a eu v i o l a t i o n d e la C o n v e n t i o n ou de s e s P r o t o c o l e s , e l si le 

d r o i t i n t e r n e de la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e f f a c e r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

A. D o m m a g e m o r a l 

96. La r e q u é r a n t e r é c l a m e une s o m m e de 100 000 francs français 

(FRF) à t i t r e de c o m p e n s a t i o n p o u r la d o u l e u r et la souffrance é t a n t 

r é su l t ée s des v iola t ions de la Conven t i on et invite la C o u r à d i re que 

ledit m o n t a n t doit lui ê t r e e n t i è r e m e n t versé à elle d i r e c t e m e n t , qu ' i l 

ne p e u t ê t r e grevé d ' a u c u n impôt et qu ' i l ne peu t faire l 'objet, ni de la 

p a r t du g o u v e r n e m e n t ni de la p a r t de t ie rs , d 'un r e c o u v r e m e n t ou d ' une 

saisie . La r e q u é r a n t e d e m a n d e é g a l e m e n t à la C o u r de p réc i se r que 

l 'octroi de ladi te i n d e m n i t é ne doit pas e m p o r t e r d e conséquences 

néga t ives p o u r elle, te l le une r éduc t ion des p r e s t a t i o n s sociales qu i lui 

sont dues . 

La r e q u é r a n t e aff irme q u e M. T s o n c h e v é ta i t la p e r s o n n e avec laque l le 

elle vivait depu i s douze a n s et qu ' i l é ta i t le pè r e de ses t rois en f an t s . La 

d o u l e u r p rovoquée p a r la p e r t e de cet ê t r e p roche a u r a i t é té aggravée pa r 

le fait q u e les a u t o r i t é s c o m p é t e n t e s se sont a b s t e n u e s d ' e n q u ê t e r au sujet 

des é v é n e m e n t s t r a g i q u e s et de r e n d r e la j u s t i ce . La r e q u é r a n t e précise en 

o u t r e qu ' e l l e a s s u m e toujours l ' en t r e t i en des en fan t s et que tou te 

i n d e m n i t é qui lui se ra i t a l louée leur p rof i t e ra i t à eux auss i . 

97. Le G o u v e r n e m e n t cons idère q u e le m o n t a n t r é c l a m é est excessif 

p a r r appor t à celui accordé d a n s l 'affaire Assenov et a u t r e s c. Bulgar ie 

( a r r ê t du 28 oc tobre 1998, Recueil 1998-VIII). Le niveau de vie en 

Bulga r i e devra i t selon lui ê t r e pris en c o m p t e , et de t o u t e m a n i è r e le 
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cons ta t d ' une violat ion de la Conven t ion cons t i t ue ra i t u n e sat isfact ion 

é q u i t a b l e suff isante. 

98 . La C o u r e s t ime q u e la r e q u é r a n t e doit avoir b e a u c o u p souffert du 

fait des graves violat ions cons t a t ée s en l 'espèce, qui c o n c e r n e n t les droi t s 

les plus f o n d a m e n t a u x consacrés pa r la Conven t i on . Elle relève 

n o t a m m e n t q u ' à l 'or igine de l 'affaire se t rouve le décès du concubin de la 

r e q u é r a n t e , qui é ta i t aussi le pè r e de trois de ses en fan t s . 

A la l u m i è r e de sa j u r i s p r u d e n c e ( a r r ê t Ogur c. Turquie [ G C ] , n" 21594/ 

9 3 , § 98 , C E D H 1999-III, et a r r ê t s Kaya , p . 333 , § 122, Ergi , p . 1785, § 110, 

Y a § a , p p . 2444-2445, § 124, Çakia, § 130, Tannkulu, § 138, et Gii leç, p . 1734, 

§ 88, p réc i t é s ) , la C o u r cons idère q u e la p r é t e n t i o n de la r e q u é r a n t e n 'es t 

pas excessive et elle lui a l loue donc en en t i e r le m o n t a n t sollicité. 

99. Q u a n t à la d e m a n d e de la r e q u é r a n t e t e n d a n t à faire p réc i se r que 

le m o n t a n t ne peu t faire l 'objet d ' a u c u n e sais ie , la C o u r cons idère que 

l ' i ndemni t é fixée au t i t re de l 'ar t ic le 41 et due en ve r tu d 'un a r r ê t de la 

C o u r ne devra i t pas pouvoir faire l 'objet d ' u n e saisie . Il se ra i t incongru 

d ' acco rde r à la r e q u é r a n t e u n e s o m m e des t i née à c o m p e n s e r , 

n o t a m m e n t , un homic ide cons t i tu t i f d ' u n e viola t ion de l 'ar t icle 2 de la 

C o n v e n t i o n s'il é t a i t ensu i t e loisible à l 'E ta t d e sais ir le m o n t a n t en 

ques t i on . Le bu t m ê m e d 'une r é p a r a t i o n pour d o m m a g e m o r a l s'en 

t rouve ra i t i név i t ab l emen t c o n t r e c a r r é et le sys t ème de l 'ar t ic le 41 

d é n a t u r é si pare i l le s i t ua t ion deva i t ê t r e j u g é e sa t i s fa i san te . La C o u r n ' a 

toutefois pas c o m p é t e n c e pour i n t e rd i r e la saisie d ' une i n d e m n i t é (voir, 

n o t a m m e n t , les a r r ê t s Philis c. Grèce (n" 1) du 27 aoû t 1991, série A 

n" 209, p . 27, § 79, Al lenet de R i b e m o n t c. F r a n c e du 7 août 1996, Recueil 

1996-III, p . 910, §§ 18-19, et Selmouni, p réc i t é , § 133). Elle doit donc laisser 

ce point à l ' appréc ia t ion des a u t o r i t é s bu lga re s . 

B. D o m m a g e m a t é r i e l 

100. La r e q u é r a n t e sollicite une s o m m e de 39 047,55 F R F (soit 

11 295,85 levs bu lga r e s nouveaux (BGN)) pour le pré judice m a t é r i e l 

qu 'e l l e dit avoir subi . Elle aff irme q u e M. Tsonchev é ta i t le sout ien 

p r inc ipa l d e la famil le e t q u e son d é c è s a eu p o u r c o n s é q u e n c e u n e p e r t e 

significative de r evenus p o u r e l l e - m ê m e et leurs t rois en fan t s . 

La r e q u é r a n t e n ' a pas é t é en m e s u r e de fournir des p reuves 

d o c u m e n t a i r e s des r evenus de M . Tsonchev . D ' a p r è s elle, la source de ces 

r evenus é ta i t cons t i t uée e s s e n t i e l l e m e n t d 'un pet i t c o m m e r c e de services 

pour lequel M. Tsonchev é ta i t r é m u n é r é en n a t u r e . C e t t e act ivi té n ' a u r a i t 

j a m a i s d o n n é lieu à l ' é t a b l i s s e m e n t de d o c u m e n t s , c o m m e c 'est le cas pour 

la p l u p a r t des R o m s en Bu lga r i e , don t la ma jo r i t é sont sans emplo i et pour 

lesquels des t r a v a u x i r régu l ie r s , non déc la ré s et sous-payés re levant de 
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l ' économie s o u t e r r a i n e d e m e u r e n t le seul s u p p l é m e n t viable à ce q u e la 

r e q u é r a n t e a qualif ié de p r e s t a t i o n s sociales i n a d é q u a t e s . 

La r e q u é r a n t e sou t ien t q u e , d a n s ces condi t ions , u n e s t r ic te appl ica t ion 

de l ' exigence selon laquel le des p reuves d o c u m e n t a i r e s doivent ê t re 

p rodu i t e s à l ' appui de t ou t e p r é t e n t i o n r end ra i t imposs ib le l 'octroi de la 

m o i n d r e i n d e m n i t é pour pré jud ice m a t é r i e l a u x R o m s ou aux a u t r e s 

p e r s o n n e s qui vivent d a n s u n e économie du t o u t - c o m p t a n t . Ce la auss i 

sera i t i ncompa t ib l e avec le bu t de l 'ar t icle 4 L 

D è s lors, la r e q u é r a n t e p ropose de ca lcu le r le d o m m a g e m a t é r i e l subi 

pa r elle sur la base de l ' e spé rance m o y e n n e de vie p o u r les h o m m e s en 

Bulgar ie et du sa la i re m e n s u e l m i n i m u m en v igueur d a n s le pays, 

m o y e n n a n t u n e r éduc t ion de 20 % pour les frais de subs i s t ance de la 

p e r s o n n e d é c é d é e e l l e - m ê m e . 

101. Le G o u v e r n e m e n t précise q u e la r e q u é r a n t e n ' a pas droi t à une 

pens ion de survie pa r ce qu 'e l le n ' a j a m a i s é té m a r i é e à M. Tsonchev . Il 

no te de surcro î t q u ' a u c u n e p reuve d o c u m e n t a i r e n ' a é t é p r o d u i t e q u a n t 

aux revenus du défunt . De plus , nul ne peu t d i re si l ' in té ressé a u r a i t a t t e i n t 

l 'âge ind iqué pa r l ' e spé rance moyenne de vie. Le G o u v e r n e m e n t relève 

é g a l e m e n t q u e le sa la i re m e n s u e l m i n i m u m de 67 B G N ' (soit l ' équivalent 

de 225 FRF) ut i l isé pa r la r e q u é r a n t e d a n s son calcul n ' e s t en v igueu r que 

dcpu i s ju i l l e t 1999; à l ' époque du décès de M. Tsonchev , il é t a i t de 2 143 levs 

bu lga res (BGL) (environ 190 F R F à l ' époque) et il f luctuait c o n s t a m m e n t . 

102. La C o u r e s t ime q u e la r e q u é r a n t e doit avoir subi un d o m m a g e 

m a t é r i e l du fait de la p e r t e de r evenus é t a n t r é su l t é e du décès de 

M. Tsonchev . Toute fo i s , la m é t h o d e ut i l i sée p a r elle pour ca lculer ce t t e 

p e r t e de r evenus pour sa famille est loin d ' ê t r e précise et l ' in té ressée n ' a 

pas p rodu i t de r a p p o r t a c tua r i e l . La C o u r se voit d o n c obl iger d e s t a t u e r 

en é q u i t é sur la p r é t e n t i o n . 

En ce qu i conce rne les a r g u m e n t s du G o u v e r n e m e n t , la C o u r relève que 

la d e m a n d e de la r e q u é r a n t e se fonde sur le fait qu ' e l l e vivait avec 

M. T s o n c h e v qu i , à ses d i res , a s su ra i t la subs i s tance de la famille et 

c o n t i n u e r a i t à le faire s'il é ta i t toujours en vie. En c o n s é q u e n c e , la 

ques t i on de savoir si la r e q u é r a n t e a ou non droi t à u n e pens ion de survie 

est s ans p e r t i n e n c e . 

S t a t u a n t en é q u i t é , la C o u r al loue 8 000 B G N . 

C. Fra is e t d é p e n s 

103. La r e q u é r a n t e r é c l a m e le r e m b o u r s e m e n t de 5 081 dol lars 

a m é r i c a i n s (USD) et de 6 304 F R F pour les 103 h e u r e s de t ravai l fournies 

1. D e p u i s j u i l l e l 1999, 1 l c v b u l g a r e n o u v e a u ( B G N ) c o r r e s p o n d à 1 0 0 0 levs b u l g a r e s a n c i e n s 

( B G L ) . 
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p a r M" Dimi t rov et M r Grozev d a n s le c ad re de la p r o c é d u r e i n t e r n e et 

d a n s le c ad re de celle suivie à S t r a s b o u r g , pour les d é b o u r s et p o u r les 

bi l le ts d 'avion et les frais de séjour e n t r a î n é s pa r la c o m p a r u t i o n de la 

r e q u é r a n t e et de M' Grozev à l ' aud ience d e v a n t la C o u r à S t r a s b o u r g . Le 

m o n t a n t sollicité équ ivau t à env i ron 12 000 BGN. 

Le G o u v e r n e m e n t cons idère q u e les honora i r e s fac tu rés p a r les avocats 

(au t a u x de 40 U S D l ' heure ) sont excessifs, s u r t o u t si l 'on t i en t c o m p t e du 

fait q u ' u n j u g e de h a u t r a n g en Bulga r i e g a g n e l ' équiva lent d 'envi ron 

3 U S D de l ' heu re . Le G o u v e r n e m e n t sou t ien t qu ' i l ex is te u n e t e n d a n c e 

a l a r m a n t e à t r a n s f o r m e r les affaires d e v a n t la C o u r en u n moyen de faire 

g a g n e r de l ' a rgen t non aux r e q u é r a n t s , qu i c h e r c h e n t à o b t e n i r la sanc t ion 

de leurs d ro i t s , mais a u x avoca ts . Dès lors q u ' u n e affaire se ra i t a r r ivée à 

u n s t a d e avancé , les avoca ts a u r a i e n t p e u de difficultés à o b t e n i r la 

s i g n a t u r e d ' un r e q u é r a n t au bas d ' u n e convent ion d ' h o n o r a i r e s quel le 

qu 'e l l e soit, le p ronos t ic é t a n t q u e le r è g l e m e n t de la s o m m e i n c o m b e r a à 

l 'E ta t . 

Le G o u v e r n e m e n t j u g e en r evanche r a i sonnab les les m o n t a n t s 

d e m a n d é s en r a p p o r t avec les frais et d é p e n s af férents à l ' audience à 

S t r a s b o u r g . 

104. La C o u r cons idère q u e , d a n s l ' ensemble , les s o m m e s r éc l amées 

p a r la r e q u é r a n t e ne sont pas excessives au r e g a r d de sa j u r i s p r u d e n c e , 

et en pa r t i cu l i e r des m o n t a n t s accordés d a n s l 'affaire Nikolova c. Bulgarie 

( [ G C ] , n" 31195/96, § 79, C E D H 1999-11). 

S t a t u a n t en é q u i t é , la C o u r accorde p o u r frais et d é p e n s 10 000 BGN, 

plus tout m o n t a n t pouvan t ê t r e dû au t i t r e de la t axe sur la va leu r a joutée , 

moins 14 693 F R F pe rçus pa r la r e q u é r a n t e au t i t r e de l ' ass is tance 

judic ia i re , à conver t i r en levs bu lga r e s au t aux appl icable à la d a t e du 

r è g l e m e n t . 

D . I n t é r ê t s m o r a t o i r e s 

105. D ' a p r è s les i n fo rma t ions don t la C o u r d i spose , le t a u x d ' i n t é r ê t 

légal appl icab le en Bulgar ie à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 

13,23 % l 'an et celui appl icable en F r a n c e de 2,74 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette les excep t ions p r é l i m i n a i r e s du G o u v e r n e m e n t ; 

2. Dit qu ' i l y a eu viola t ion d e l 'a r t ic le 2 de la C o n v e n t i o n à ra i son du 

décès de M. T s o n c h e v ; 
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3 . Dit qu ' i l y a eu violat ion de l 'ar t icle 2 de la Conven t i on pour 

m a n q u e m e n t de l 'Eta t d é f e n d e u r à son obl iga t ion de m e n e r une 

e n q u ê t e effective ; 

4 . Dit qu ' i l y a eu viola t ion de l 'ar t icle 1 3 de la Conven t i on ; 

5 . Dit qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 1 4 de la C o n v e n t i o n ; 

6 . Dit 

a) q u e l 'Eta t d é f e n d e u r doit ve r se r à la r e q u é r a n t e , d a n s les trois mois 

à c o m p t e r de la d a t e à laquel le l ' a r rê t sera devenu définit if 

c o n f o r m é m e n t à l 'ar t icle 4 4 § 2 de la Conven t ion , les m o n t a n t s 

su ivants : 

i. pour pré judice m o r a l , 1 0 0 0 0 0 F R F (cent mille francs français) ; 

ii. pour d o m m a g e m a t é r i e l , 8 0 0 0 B G X (huit mille levs bu lga res ) ; 

iii. pour frais et d é p e n s , 1 0 0 0 0 B G N (dix mille levs bu lga re s ) , plus 

tout m o n t a n t pouvan t ê t r e dû au t i t r e de la t axe sur la va leu r 

a jou tée , moins 1 4 6 9 3 F R F (qua to rze mille six cent qua t r e -v ing t -

t re ize francs f rançais) , à conver t i r en levs bu lga re s au t a u x 

appl icable à la d a t e du r è g l e m e n t ; 

b) q u ' à c o m p t e r de l ' expi ra t ion dud i t délai et j u squ ' au v e r s e m e n t , ces 

s o m m e s se ron t à ma jo re r d 'un in té rê t s imple de 1 3 , 2 3 % l 'an pour 

celles e x p r i m é e s e n levs bu lga r e s et d e 2 , 7 4 % l 'an p o u r celles 

e x p r i m é e s en francs f r ança i s ; 

7. Rejette p o u r le su rp lus la d e m a n d e de sat is fact ion équ i t ab l e de la 
r e q u é r a n t e . 

Fai t en ang la i s , et p rononcé en aud ience pub l ique au Pala is des Droi t s 

de l ' H o m m e , à S t r a s b o u r g , le 18 m a i 2 0 0 0 . 

V incen t BERGER 

Greff ier 
M a t t i PELLONPÄÄ 

Prés iden t 
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1. T e x t e f r a n ç a i s o r i g i n a l . 
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SOMMAIRE1 

Expropriation de fait par l'administration sans indemnisation 

Article 1 du Protocole n° 1 

Privation de propriété - Expropriation de fait par l'administration sans indemnisation -

Décision de dernière instance formalisant le transfert de propriété sans indemnisation -

Expropriation de fait - Principe de légalité - Absence de prévisibilité de l'ingérence -

Protection offerte par le droit à indemnisation réduite à néant - Ingérence arbitraire 

Les requérants étaient propriétaires d'un terrain agricole voisin d'un terrain sur 
lequel la ville entreprit de construire une école. Pour achever la construction, 
l'occupation du terrain des requérants se révéla nécessaire. Par un arrêté de mai 
1970, le préfet autorisa la ville à procéder à l'occupation d'urgence du terrain pour 
une période maximale de deux ans, en vue de son expropriation pour cause 
d'utilité publique. Les travaux de construction s'achevèrent en octobre 1972, soit 
après la période d'occupation autorisée. En 1980, après avoir en vain attendu la 
mesure formelle d'expropriation, les requérants demandèrent le versement 
judiciaire de dommages-intérêts. Ils soutenaient que l'occupation de leur terrain 
était illégale car elle s'était poursuivie au-delà de la période autorisée par le préfet 
et sans qu'il fût procédé à aucune expropriation formelle ni au paiement d'une 
indemnité. En 1989, la décision du tribunal civil leur accorda des dommages-
intérêts au motif que le transfert de propriété avait eu lieu dans le cadre d'une 
occupation de terrain illicite. Par la suite, toutefois, la cour d'appel, saisie sur 
recours de la ville, débouta les requérants. Elle considéra que l'occupation du 
terrain était devenue illicite à l'expiration du délai de deux ans imparti par le 
préfet dans son arrêté d'occupation d'urgence, mais qu'en application du principe 
de l'expropriation indirecte, dégagé par un arrêt de la Cour de cassation en 1983, 
la ville était devenue propriétaire du terrain dès que la construction avait été 
terminée. Selon ce principe, en effet, lorsque la puissance publique occupe un 
terrain en urgence et y élève un ouvrage public, le terrain ne peut plus être 
restitué à son propriétaire, indépendamment de la question de la légalité du 
projet d'occupation. Le propriétaire du terrain a droit à une réparation qu'il lui 
incombe cependant de rechercher par voie judiciaire. Il dispose, à cet effet, d'un 
délai de cinq ans, à compter du jour où l'ouvrage public a été achevé. En l'espèce, la 
ville ayant acquis la propriété dans le cadre d'une situation illicite, les requérants 
avaient le droit de demander des dommages-intérêts, mais ce droit leur était 
désormais prescrit puisque le délai de prescription de cinq ans était échu. Les 
requérants formèrent un pourvoi en cassation, arguant que l'application 
rétroactive du principe de l'expropriation indirecte, combinée avec l'application 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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rétroactive du délai de prescription, portait atteinte à leur droit de propriété et au 
principe de non-discrimination tels que garantis par la Constitution, Eu 1993, la 
Cour de cassation rejeta leur pourvoi, confirmant le délai de prescription de cinq 
ans et son application rétroactive comme celle du principe de l'expropriation 
indirecte. 

Article 1 du Protocole n" 1 : les requérants ont fait l'objet d'une privation de 
propriété, la décision de la Cour de cassation ayant déclaré en dernière instance 
qu'un transfert de propriété avait eu lieu au bénéfice de la ville avec pour 
conséquence de les priver de la possibilité d'obtenir des dommages-intérêts. La 
Cour de cassation fit application du principe jurisprudentiel de l'expropriation 
indirecte. Or la jurisprudence en la matière a connu une évolution qui a conduit à 
des applications contradictoires, ce qui pourrait aboutir à un résultat imprévisible 
et arbitraire et priver les justiciables d'une protection efficace de leurs droits et 
serait donc incompatible avec le principe de légalité. De manière générale, la 
compatibilité avec le principe de légalité d'un mécanisme permettant à 
l 'administration de tirer bénéfice d'une occupation illégale d'un terrain et 
mettant le propriétaire devant le fait accompli du transfert de propriété est 
sujette à caution. En outre, l'exigence faite au propriétaire de réclamer lui-même 
la réparation de l'ingérence, dans un délai de cinq ans, cette réparation n'étant pas 
versée automatiquement par l 'administration, pourrait se révéler une protection 
non adéquate. En l'espèce, l'ingérence n'était pas prévisible car le principe de 
l'expropriation indirecte ne fut effectivement appliqué que par la décision 
définitive, soit l'arrêt de la Cour de cassation. Il en résultait que les requérants 
étaient considérés comme ayant été privés de leur bien et ce dès octobre 1972. Or 
ce n'est seulement qu'à la date de prise de connaissance de cet arrêt, soit en 1993, 
que les requérants eurent la certitude d'avoir été ainsi privés de leur bien. La 
situation en cause a permis à l'administration de tirer bénéfice d'une occupation 
de terrain devenue sans titre à compter de 1972. Il résultait par ailleurs de l'arrêt 
de la Cour de cassation de 1993 que le point de départ du délai de prescription de 
cinq ans était situé à la date de l'achèvement des travaux, soit en 1972. De fait, la 
protection offerte en principe aux requérants pour la privation de leur bien, à 
savoir la possibilité d'obtenir le versement d'une indemnisation, a été réduite en 
pratique à néant. Partant, l'ingérence est arbitraire. 
Conclusion : violation (unanimité). 

Article 41 : la Cour a réservé la question de l'application de cet article. 
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En l 'a f fa ire C a r b o n a r a e t V e n t u r a c. I ta l i e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sect ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . A.B. BAKA,président, 

L. FERRARI BRAVO, 

G. B O N E L L O , 

M " 1 1 ' V. STRAZNICKA, 

M . P. LORENZEN, 

M " " ' M . TSATSA-NIKOLOVSKA, 

M . E. LEvrrsJuges, 
et de M . E. FRIBERGH, greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e d u conseil le 11 m a i 2000, 

Rend l ' a r rê t que voici, a d o p t é à c e t t e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r , c o n f o r m é m e n t a u x disposi t ions qui 

s ' app l iqua ien t avan t l ' en t r ée en v igueu r du Protocole n" 11 à la 

Conven t i on de s auvega rde des Dro i t s de l ' H o m m e et des L iber tés 

f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , p a r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) , le 3 n o v e m b r e 1998, et par 

M " " ' E l e n a C a r b o n a r a , M M . P a s q u a l e C a r b o n a r a , A u g u s t o C a r b o n a r a et 

C o s t a n t i n o V e n t u r a (« les r e q u é r a n t s » ) , le 4 n o v e m b r e 1998. Le 29 j anv ie r 

1999, soit au -de là du dé la i de trois mois p révu p a r les anc iens ar t ic les 32 § 1 

et 47 de la Conven t ion , le g o u v e r n e m e n t i ta l ien («le G o u v e r n e m e n t » ) a 

ad re s sé à la C o u r u n e l e t t r e de sa is ine . 

2. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n" 24638/94) d i r igée 

con t r e la R é p u b l i q u e i t a l i enne et don t q u a t r e r e s so r t i s s an t s de cet E t a t 

ava ien t saisi la C o m m i s s i o n le 25 m a i 1994, en ve r tu de l ' anc ien ar t ic le 25 

de la Conven t i on . Les r e q u é r a n t s a l l égua ien t une a t t e i n t e injustifiée à 

l eur dro i t au respec t de leurs b iens . La C o m m i s s i o n ( p r e m i è r e c h a m b r e ) 

a déc la ré la r e q u ê t e recevable le 22 oc tobre 1997. D a n s son r a p p o r t d u 

1" ju i l l e t 1998 (anc ien ar t ic le 31 de la C o n v e n t i o n ) 1 , elle fo rmule l'avis 

u n a n i m e qu' i l y a eu viola t ion de l 'ar t icle 1 du Protocole n" 1. 

3. Devan t la Cour , les r e q u é r a n t s sont r e p r é s e n t é s pa r le q u a t r i è m e 

r e q u é r a n t , avocat au b a r r e a u de Bar i . Le G o u v e r n e m e n t est r e p r é s e n t é 

p a r son a g e n t , M . U. Leanza , et son coagen t , M . V. Espos i to . 

4. Le 14 j a n v i e r 1999, un collège de la G r a n d e C h a m b r e a déc idé que 

l 'affaire devai t ê t r e e x a m i n é e p a r une des sect ions de la C o u r (ar t ic le 100 

du r è g l e m e n t de la C o u r («le r è g l e m e n t » ) . Le p ré s iden t de la C o u r a 

a t t r i b u é l 'affaire à la d e u x i è m e sect ion. M . B. Confor t i , j u g e élu au t i t r e 

1. Note du greffe : le r a p p o r t e s t d i s p o n i b l e a u gre f fe . 
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de l ' I tal ie , qu i avai t pris pa r t à l ' e x a m e n de la cause au sein de la 

C o m m i s s i o n , s'est d é p o r t é (ar t ic le 28 du r è g l e m e n t ) . En c o n s é q u e n c e , le 

G o u v e r n e m e n t a dés igné M. L. Fe r r a r i Bravo, j u g e élu au t i t r e de Sain t -

M a r i n , p o u r s iéger à sa place (ar t ic les 27 § 2 de la Conven t i on et 29 § 1 du 

r è g l e m e n t ) . 

5. La C o u r ayant déc idé , a p r è s consu l t a t ion des pa r t i e s , qu ' i l n 'y avai t 

pas lieu de t en i r u n e a u d i e n c e (ar t ic le 59 § 2 in fine du r è g l e m e n t ) , les 

p a r t i e s ont c h a c u n e soumis deux m é m o i r e s . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

6. Les trois p r e m i e r s r e q u é r a n t s et la m è r e du q u a t r i è m e r e q u é r a n t , 

e n t r e - t e m p s décédée , é t a i en t p r o p r i é t a i r e s d ' un t e r r a i n agricole sis à 

N o i c a t t a r o . En 1963, la ville de N o i c a t t a r o e n t a m a la cons t ruc t i on d ' u n e 

école sur des t e r r a i n s voisins. P e n d a n t l ' exécut ion des t r a v a u x , il s ' avéra 

q u ' u n e parce l le s u p p l é m e n t a i r e é ta i t nécessa i re pour é r ige r la d e r n i è r e 

pa r t i e de la cons t ruc t ion . 

7. Pa r un a r r ê t é du 27 ma i 1970, la p r é fec tu re de Bar i a u t o r i s a la ville 

de N o i c a t t a r o à p rocéde r à l 'occupat ion d ' u r g e n c e de 2 649 m è t r e s ca r r é s 

du t e r r a i n a p p a r t e n a n t a u x r e q u é r a n t s , pour une pé r iode m a x i m a l e de 

deux a n s , en vue de son exp rop r i a t i on p o u r cause d 'u t i l i t é p u b l i q u e . Ce 

t e r r a i n é t a i t classé au c a d a s t r e c o m m e «.partita» 10653, feuille 34, 

parce l le 590. 

8. Le 30 ju in 1970, la ville de N o i c a t t a r o p rocéda à l 'occupat ion 

ma té r i e l l e du t e r r a i n et e n t a m a les t r a v a u x de cons t ruc t ion . 

9. Il ressor t du doss ier q u e les t r a v a u x de cons t ruc t ion de l 'école se 

t e r m i n è r e n t le 28 oc tob re 1972, soit au -de là d e la pé r iode d 'occupa t ion 

a u t o r i s é e . 

10. Les r e q u é r a n t s exposen t qu ' i l s r e s t è r e n t , en vain , d a n s l ' a t t e n t e de 

l ' expropr ia t ion formel le de leur t e r r a i n et d ' une i n d e m n i t é p e n d a n t des 

a n n é e s . 

11. P a r un ac te d ' a s s igna t ion notifié le 3 ma i 1980, les r e q u é r a n t s 

i n t rodu i s i r en t u n e ac t ion en d o m m a g e s - i n t é r ê t s à l ' encon t re de la ville de 

N o i c a t t a r o devan t le t r i buna l civil de Bari . Les r e q u é r a n t s faisaient 

n o t a m m e n t valoir q u e l 'occupat ion de leur t e r r a i n é ta i t i l légale , é t a n t 

d o n n é qu 'e l le s 'é ta i t poursuivie au-de là de la pé r iode au to r i s ée et sans 

qu ' i l fût p rocédé à l ' expropr i a t ion formel le et au p a i e m e n t d ' u n e 

i n d e m n i t é . 

12. L ' a d m i n i s t r a t i o n dé fende re s se excipa n o t a m m e n t de ce q u e le 

droi t au d é d o m m a g e m e n t é ta i t p resc r i t . 
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13. Pa r un j u g e m e n t d u 14 avril 1989, le t r i b u n a l civil de Bar i re je ta 

l ' except ion soulevée p a r l ' a d m i n i s t r a t i o n , p o r t a n t sur la p re sc r ip t ion d u 

droi t au d é d o m m a g e m e n t , au mot i f q u e l ' a d m i n i s t r a t i o n n 'ava i t pas 

ind iqué la d a t e à laquel le les t r a v a u x de cons t ruc t ion s ' é t a ien t t e r m i n é s . 

Se r é f é r an t à la j u r i s p r u d e n c e de la C o u r de cassa t ion en m a t i è r e 

d ' e x p r o p r i a t i o n ind i rec te (occupazione acquisitiva), le t r i b u n a l aff i rma q u ' à 

la sui te de l ' a chèvemen t de l 'ouvrage public le dro i t de p r o p r i é t é des 

r e q u é r a n t s avait é té n e u t r a l i s é . C e p e n d a n t , é t a n t d o n n é q u e le t r ans fe r t 

de p r o p r i é t é avai t eu lieu d a n s le cad re d ' une occupa t ion de t e r r a i n illicite, 

les r e q u é r a n t s ava ien t dro i t à des d o m m a g e s - i n t é r ê t s , à ca lcu ler sur la 

base de la va leu r véna le du t e r r a i n , soit 26 490 000 lires i t a l i ennes 

(10 000 lires pa r m è t r e c a r r é ) , i ndexée au j o u r du p r o n o n c é , soit 

68 900 000 l i res , p lus i n t é r ê t s . 

14. Le 21 ju i l le t 1989, la ville de N o i c a t t a r o in t e r j e t a appe l de ce 

j u g e m e n t . Elle faisait n o t a m m e n t valoir que le dro i t au d é d o m m a g e m e n t 

des r e q u é r a n t s é ta i t p resc r i t . 

15. Pa r un a r r ê t d u 14 novembre 1990, la cour d ' appe l de Bar i 

accueil l i t le r ecours in t rodu i t pa r la ville de N o i c a t t a r o et déc l a r a prescr i t 

le dro i t des r e q u é r a n t s à des d o m m a g e s - i n t é r ê t s . 

16. La cour d ' appe l cons idéra q u e les t r a v a u x de cons t ruc t ion s ' é ta ien t 

t e r m i n é s le 28 oc tobre 1972. E t a n t d o n n é q u e ce t t e d a t e se s i tua i t au-de là 

du délai de deux ans i m p a r t i p a r la p r é fec tu re d a n s l ' a r r ê t é d 'occupa t ion 

d ' u r g e n c e du t e r r a i n , il s 'ensuivai t q u e l 'occupat ion du t e r r a i n é ta i t 

d e v e n u e illicite à ce m o m e n t - l à . C e p e n d a n t , pa r effet du pr inc ipe d e 

l ' expropr i a t ion ind i rec te , tel q u ' é l a b o r é p a r la j u r i s p r u d e n c e , la ville d e 

N o i c a t t a r o é ta i t d e v e n u e p r o p r i é t a i r e du t e r r a i n dès q u e la cons t ruc t ion 

avai t é té t e r m i n é e . C o m p t e t enu de ce q u e l ' a d m i n i s t r a t i o n avait acquis la 

p r o p r i é t é d a n s le c ad re d ' une s i tua t ion illicite, les r e q u é r a n t s ava ien t la 

possibi l i té de d e m a n d e r des d o m m a g e s - i n t é r ê t s ; toutefois , en l 'espèce, le 

droi t des r e q u é r a n t s à des d o m m a g e s - i n t é r ê t s é t a i t p resc r i t , pu i sque le 

dé la i de p resc r ip t ion de cinq ans avait c o m m e n c é à cour i r à la d a t e 

d ' a c h è v e m e n t des t r a v a u x . 

17. Le 22 j a n v i e r 1992, les r e q u é r a n t s se p o u r v u r e n t en cassa t ion . Ils 

a r g u a i e n t q u e l ' appl ica t ion r é t roac t ive du pr inc ipe de l ' expropr i a t ion 

ind i rec te , tel q u e consac ré p a r les sect ions r éun ies de la C o u r d e 

cassa t ion en 1983, c o m b i n é e avec l ' appl ica t ion r é t roac t ive d ' un dé la i d e 

p resc r ip t ion , po r t a i t a t t e i n t e à l eur dro i t de p r o p r i é t é et au pr inc ipe d e 

non-d i sc r imina t ion , tels que g a r a n t i s p a r la C o n s t i t u t i o n . En fait, avant 

1983, le p r o p r i é t a i r e du t e r r a i n g a r d a i t sa q u a l i t é de p r o p r i é t a i r e t ou t a u 

long de l 'occupat ion i l légale de son t e r r a i n ; dès lors , b ien q u ' u n dé la i d e 

p re sc r ip t ion de cinq a n s fût p révu p o u r agi r en d o m m a g e s - i n t é r ê t s , les 

effets de l 'occupat ion i l légale é t a n t p e r m a n e n t s , l ' in té ressé pouvai t 

d e m a n d e r des d o m m a g e s - i n t é r ê t s à t ou t m o m e n t , le t e r r a i n se t r ouvan t 

d a n s u n e s i tua t ion d 'occupa t ion i l légale c o n t i n u e . P a r c o n t r e , ap rès 1983, 
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le p r o p r i é t a i r e d 'un t e r r a i n occupé pa r l ' a d m i n i s t r a t i o n pe rda i t sa q u a l i t é 

de p r o p r i é t a i r e à la d a t e d ' a c c o m p l i s s e m e n t des t r a v a u x et le dé la i de 

p re sc r ip t ion c o m m e n ç a i t à cour i r dès cet i n s t an t . P a r a i l leurs , les 

r e q u é r a n t s con t e s t a i en t l 'appl icabi l i té d 'un délai de p resc r ip t ion de c inq 

a n s , faisant valoir q u e sur ce point la j u r i sp rudence d e la C o u r de cassa t ion 

é ta i t p a r t a g é e . 

18. P a r u n a r r ê t du 1 e r avril 1993, déposé au greffe le 26 n o v e m b r e 

1993, la C o u r de cassa t ion d é b o u t a les r e q u é r a n t s de leur pourvoi . 

S 'agissant du déla i de p resc r ip t ion à app l ique r , la C o u r r a p p e l a q u ' e n 

d a t e du 22 novembre 1992, la C o u r de cassa t ion en fo rmat ion p lén iè re 

avait dé f in i t ivement t r a n c h é la ques t i on , d é c l a r a n t q u e c 'é ta i t le déla i de 

cinq ans qu i devai t s ' app l iquer . En l 'espèce, le droi t des r e q u é r a n t s à des 

d o m m a g e s - i n t é r ê t s é tai t donc prescr i t . Q u a n t au gr ief t i ré de 

l ' i ncons t i tu t ionna l i t é de l 'appl icat ion ré t roac t ive du pr inc ipe de 

l ' exp ropr i a t ion ind i rec te et du dé la i de p resc r ip t ion de cinq ans , au 

m é p r i s du dro i t au respec t des b i ens d e s r e q u é r a n t s et du pr inc ipe d e 

non-d i sc r imina t ion , la C o u r e s t i m a qu ' i l é ta i t m a n i f e s t e m e n t mal fondé. 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. La loi n° 85 d u 22 o c t o b r e 1971 

19. C e t t e loi régit la p r o c é d u r e accé lérée d ' e x p r o p r i a t i o n , qui p e r m e t 

à l ' a d m i n i s t r a t i o n de cons t ru i r e avan t l ' expropr ia t ion . U n e fois déc l a r ée 

d 'u t i l i t é pub l ique l 'œuvre à réa l i se r et a d o p t é le projet de cons t ruc t ion , 

l ' admin i s t r a t i on peut d é c r é t e r l 'occupat ion d ' u rgence des zones à 

e x p r o p r i e r pour une d u r é e d é t e r m i n é e n ' e x c é d a n t pas cinq ans . C e 

déc re t devient caduc si l 'occupat ion ma té r i e l l e du t e r r a i n n ' a pas lieu 

d a n s les t rois mois suivant sa p r o m u l g a t i o n . A p r è s la pé r iode 

d 'occupa t ion doivent i n t e rven i r un d é c r e t d ' exp rop r i a t i on formelle et le 

p a i e m e n t d ' une i n d e m n i t é . 

B. Le p r i n c i p e d e l ' e x p r o p r i a t i o n i n d i r e c t e (occupazione 
acquisitiva o u accessione invertita) 

20. D a n s les a n n é e s 70, p lus ieurs a d m i n i s t r a t i o n s locales p r o c é d è r e n t 

à des occupa t ions d ' u r g e n c e de t e r r a i n s , qui ne furent pas suivies de 

déc re t s d ' exp rop r i a t i on . Les j u r id i c t i ons i t a l i ennes se t r o u v è r e n t 

conf ron tées à des cas où le p r o p r i é t a i r e d ' un t e r r a i n avait pe rdu de facto la 

d isponibi l i té de celui-ci en ra ison de l 'occupat ion et de l ' a ccompl i s semen t 

de t r a v a u x de cons t ruc t i on d 'une œ u v r e pub l ique . Res t a i t à savoir si, 

s i m p l e m e n t pa r l'effet des t r a v a u x effectués , l ' in té ressé avai t p e r d u 

é g a l e m e n t la p r o p r i é t é du t e r r a i n . 
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/. La jurisprudence avant l'arrêt n" 1464 du 16 février 1983 de la Cour de 

cassation 

2 1 . La j u r i s p r u d e n c e é ta i t t r è s p a r t a g é e sur le po in t de savoir que l s 

é t a i en t les effets de la cons t ruc t ion d ' un ouvrage public sur un t e r r a i n 

occupé i l l éga l emen t . P a r occupa t ion illégale il faut e n t e n d r e une 

occupa t ion i l légale ab initio, c 'es t -à-di re sans t i t r e , ou bien une occupat ion 

i n i t i a l emen t au to r i s ée et d e v e n u e sans t i t r e pa r la su i t e , le t i t r e é t a n t 

a n n u l é ou b ien l 'occupat ion se poursu ivan t au-de là de l ' échéance 

a u t o r i s é e sans q u ' u n déc re t d ' exp rop r i a t i on ne soit i n t e rvenu . 

22. Selon une p r e m i è r e j u r i s p r u d e n c e , le p r o p r i é t a i r e du t e r r a in 

occupé p a r l ' admin i s t r a t i on ne pe rda i t pas la p r o p r i é t é du t e r r a i n ap rè s 

l ' a chèvemen t de l 'ouvrage p u b l i c ; toutefois , il ne pouvai t pas d e m a n d e r 

u n e r e m i s e en l 'é ta t d u t e r r a i n et pouvai t u n i q u e m e n t e n g a g e r une 

act ion en d o m m a g e s - i n t é r ê t s pour occupa t ion abusive , non soumise à u n 

déla i de p re sc r ip t ion pu i sque l ' i l légalité décou l an t de l 'occupat ion é ta i t 

p e r m a n e n t e . L ' a d m i n i s t r a t i o n pouvai t à tout m o m e n t a d o p t e r une 

décision formelle d ' e x p r o p r i a t i o n : d a n s ce cas , l 'act ion en d o m m a g e s -

i n t é r ê t s se t r a n s f o r m a i t en litige p o r t a n t su r l ' i n d e m n i t é d ' exp rop r i a t i on 

et les d o m m a g e s - i n t é r ê t s n ' é t a i e n t dus q u e pour la pé r iode a n t é r i e u r e au 

déc re t d ' exp rop r i a t i on pour la non- jouissance du t e r r a i n (voir, en t r e 

a u t r e s , les a r r ê t s de la C o u r de cassa t ion n" 2341 de 1982, n" 4741 de 

1981, n" 6452 et n" 6308 de 1980). 

23 . Selon une d e u x i è m e j u r i s p r u d e n c e , le p r o p r i é t a i r e du t e r r a i n 

occupé p a r l ' a d m i n i s t r a t i o n ne pe rda i t pas la p r o p r i é t é du t e r r a i n et 

pouvai t d e m a n d e r la r emise en l 'é tat de celui-ci lorsque l ' admin i s t r a t i on 

avai t agi sans qu ' i l y ait ut i l i té pub l ique (voir, pa r e x e m p l e , C o u r de 

cassa t ion , a r r ê t n" 1578 de 1976, a r r ê t n" 5679 d e 1980). 

24. Selon une t ro i s i ème j u r i s p r u d e n c e , le p r o p r i é t a i r e du t e r r a in 

occupé pa r l ' admin i s t r a t i on pe rda i t a u t o m a t i q u e m e n t la p r o p r i é t é du 

t e r r a i n au m o m e n t de la t r a n s f o r m a t i o n i r révers ib le du bien, à savoir au 

m o m e n t de l ' a chèvemen t de l 'ouvrage publ ic . L ' i n t é re s sé avait le droit de 

d e m a n d e r des d o m m a g e s - i n t é r ê t s (voir, seul p r é c é d e n t de la C o u r de 

cassa t ion , l ' a r rê t n " 3 2 4 3 de 1979). 

2. L'arrêt n" 1464 du 16février 1983 de la Cour de cassation 

25. P a r u n a r r ê t du 16 février 1983, la C o u r d e cassa t ion , s t a t u a n t en 

c h a m b r e s r éun ie s , résolut le conflit de j u r i s p r u d e n c e et a d o p t a la 

t ro i s i ème solut ion. Ainsi fut consacré le pr inc ipe de l ' expropr ia t ion 

ind i rec te (accessione invertita ou occupazione acquisitiva). En ve r tu de ce 

pr inc ipe , la pu issance pub l ique acqu ie r t ab origine la p r o p r i é t é d 'un 

t e r r a in sans p rocéde r à une e x p r o p r i a t i o n formelle lo r sque , après 

l 'occupat ion du t e r r a i n , et i n d é p e n d a m m e n t de la légal i té de 

l 'occupat ion, l 'ouvrage public a é té réa l i sé . Lo r sque l 'occupat ion est ab 
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initio sans t i t re , le t r ans fe r t d e p r o p r i é t é a lieu au m o m e n t de 

l ' a chèvemen t d e l 'ouvrage publ ic . Lo r sque l 'occupat ion d u t e r r a i n a 

i n i t i a l emen t é t é a u t o r i s é e , le t r ans fe r t de p r o p r i é t é a lieu à l ' échéance de 

la pé r iode d 'occupa t ion a u t o r i s é e . D a n s le m ê m e a r r ê t , la C o u r de 

cassa t ion précisa q u e , d a n s tous les cas d ' exp rop r i a t i on ind i rec te , 

l ' in té ressé a dro i t à u n e r é p a r a t i o n i n t é g r a l e , l ' acquis i t ion du t e r r a i n 

ayan t eu lieu sine titulo. Toutefo is , ce t t e r é p a r a t i o n n 'es t pas versée 

a u t o m a t i q u e m e n t : il i ncombe à l ' in té ressé de r é c l a m e r des d o m m a g e s -

i n t é r ê t s . En o u t r e , le droi t à r é p a r a t i o n est assor t i du délai de 

p resc r ip t ion p révu en cas de responsab i l i t é dé l ic tue l le , à savoir cinq a n s , 

c o m m e n ç a n t à cour i r au m o m e n t de la t r a n s f o r m a t i o n i r révers ib le du 

t e r r a i n . 

3. La jurisprudence après l'arrêt n" 1464 de 1983 de la Cour de cassation 

a) La prescription 

26. D a n s un p r e m i e r t e m p s , la j u r i s p r u d e n c e avait cons idéré q u ' a u c u n 

dé la i de p resc r ip t ion ne t rouva i t à s ' app l iquer , p u i s q u e l 'occupat ion sine 

titulo du t e r r a i n cons t i t ua i t u n ac te illégal con t inu ( p a r a g r a p h e 22 ci-

dessus ) . La C o u r de cassa t ion , d a n s son a r r ê t n" 1464 de 1983, avai t 

aff irmé que le d ro i t à r é p a r a t i o n é ta i t soumis à un dé la i de p resc r ip t ion 

de c inq a n s ( p a r a g r a p h e 25 c i -dessus) . P a r la su i t e , la p r e m i è r e sec t ion de 

la C o u r de cassa t ion a aff irmé q u ' u n délai de p resc r ip t ion de dix ans devai t 

s ' app l ique r ( a r r ê t s n" 7952 de 1991 et n" 10979 de 1992). Pa r un a r r ê t d u 

22 n o v e m b r e 1992, la C o u r de cassa t ion s t a t u a n t en c h a m b r e s r éun i e s a 

dé f in i t ivement t r a n c h é la ques t i on , e s t i m a n t q u e le dé la i de p resc r ip t ion 

est de c inq ans et qu ' i l c o m m e n c e à cour i r au m o m e n t de la 

t r a n s f o r m a t i o n i r révers ib le du t e r r a i n . 

b) Cas de non-application du principe de l'expropriation indirecte 

27. Les d é v e l o p p e m e n t s r écen t s de la j u r i s p r u d e n c e m o n t r e n t q u e le 

m é c a n i s m e p a r leque l la cons t ruc t ion d ' un ouvrage public e n t r a î n e le 

t r ans fe r t de p r o p r i é t é du t e r r a i n a u bénéfice de l ' a d m i n i s t r a t i o n connaî t 

des excep t ions . 

28. D a n s son a r r ê t n° 874 de 1996, le Consei l d ' E t a t a aff irmé qu ' i l n 'y a 

pas d ' exp rop r i a t i on ind i rec te lorsque les décis ions de l ' admin i s t r a t i on et 

le décre t d ' occupa t ion d ' u rgence ont é té a n n u l é s pa r les j u r id i c t ions 

a d m i n i s t r a t i v e s , d ' a u t a n t q u e , s inon, la décis ion jud ic i a i r e sera i t v idée de 

s u b s t a n c e . 

29. D a n s son a r r ê t n" 1907 de 1997, la C o u r de cassa t ion s t a t u a n t en 

c h a m b r e s r éun ies a aff irmé q u e l ' a d m i n i s t r a t i o n ne dev ien t pas 

p r o p r i é t a i r e d ' un t e r r a i n lo r sque les décis ions qu ' e l l e a a d o p t é e s e t la 

déc l a r a t i on d 'u t i l i t é pub l ique doivent ê t r e cons idé rées c o m m e nul les ab 



ARRÊT CARBONARA ET VENTURA c. ITALIE 81 

initio. D a n s ce cas , l ' in té ressé g a r d e la p r o p r i é t é du t e r r a i n et peut 

d e m a n d e r la restitutio in integrum. Il p e u t a l t e r n a t i v e m e n t d e m a n d e r des 

d o m m a g e s - i n t é r ê t s . L ' i l légal i té d a n s ces cas a u n c a r a c t è r e p e r m a n e n t et 

a u c u n dé la i de p re sc r ip t ion ne t rouve appl ica t ion . 

30. D a n s l ' a r rê t n° 6515 de 1997, la C o u r de cassa t ion s t a t u a n t en 

c h a m b r e s r éun i e s a aff irmé qu ' i l n 'y a pas de t r ans fe r t de p rop r i é t é 

lo r sque la déc l a r a t i on d 'u t i l i t é pub l ique a é té a n n u l é e par les ju r id i c t ions 

a d m i n i s t r a t i v e s . D a n s ce cas , le p r inc ipe de l ' expropr i a t ion ind i rec te ne 

t rouve donc pas appl ica t ion . L ' i n t é r e s sé , qui g a r d e la p r o p r i é t é du 

t e r r a i n , a la possibi l i té de d e m a n d e r la restitutio in integrum. 

L ' in t roduc t i on d ' u n e d e m a n d e en d o m m a g e s - i n t é r ê t s e n t r a î n e une 

r enonc ia t ion à la restitutio in integrum. Le dé la i de p resc r ip t ion de cinq ans 

c o m m e n c e à cour i r au m o m e n t où la décis ion du j u g e a d m i n i s t r a t i f 

dev ien t défini t ive. 

3 1 . D a n s l ' a r rê t n° 148 de 1998, la p r e m i è r e sec t ion de la C o u r de 

cassa t ion a suivi la j u r i s p r u d e n c e des sect ions r éun i e s et aff irmé que le 

t r ans fe r t de p r o p r i é t é pa r effet de l ' expropr i a t ion ind i rec te n ' a pas lieu 

lo rsque la déc l a r a t i on d 'u t i l i t é pub l ique à laque l le le projet de 

cons t ruc t ion é ta i t assor t i a é té cons idé rée c o m m e invalide ab initio. 

c) L'arrêt n° 188 de 1995 de la Cour constitutionnelle 

32. D a n s cet a r r ê t , la C o u r cons t i t u t ionne l l e é ta i t appe l ée à se 

p r o n o n c e r en p r e m i e r lieu sur la ques t i on de la compa t ib i l i t é avec la 

C o n s t i t u t i o n du pr inc ipe de l ' expropr ia t ion ind i rec te : la C o u r a déc la ré 

la q u e s t i o n i r recevable au mot i f q u ' e l l e - m ê m e n ' é t a i t pas c o m p é t e n t e 

p o u r e x a m i n e r un pr inc ipe j u r i s p r u d e n t i e l mais pouvai t u n i q u e m e n t 

c o n n a î t r e des disposi t ions législat ives. En d e u x i è m e lieu, la C o u r 

cons t i tu t ionne l l e a j u g é c o m p a t i b l e avec la C o n s t i t u t i o n l 'appl icat ion à 

l 'ac t ion en r é p a r a t i o n du déla i de p resc r ip t ion de cinq ans , tel q u e prévu 

pa r l 'ar t ic le 2043 du code civil p o u r responsab i l i t é dé l i c tue l l e : la C o u r a 

aff i rmé q u e le fait que l ' a d m i n i s t r a t i o n dev ienne p r o p r i é t a i r e d ' u n t e r r a i n 

en t i r a n t bénéfice de son c o m p o r t e m e n t i l légal ne posai t a u c u n p r o b l è m e 

sur le p lan cons t i t u t ionne l , pu i sque l ' i n t é rê t publ ic , à savoir la 

conse rva t ion de l 'ouvrage public , l ' e m p o r t a i t sur l ' in té rê t du par t i cu l ie r , 

à savoir le dro i t de p r o p r i é t é . 

d) Le montant de la réparation en cas d'expropriation indirecte 

33 . Selon la j u r i s p r u d e n c e de la C o u r de cassa t ion en m a t i è r e 

d ' e x p r o p r i a t i o n ind i rec te , une r é p a r a t i o n i n t ég ra l e , sous forme de 

d o m m a g e s - i n t é r ê t s pour la p e r t e du t e r r a i n , est d u e à l ' in té ressé en 

c o n t r e p a r t i e de la p e r t e de p r o p r i é t é q u ' e n t r a î n e l 'occupat ion i l légale. 

34. La loi b u d g é t a i r e de 1992 (ar t ic le 5 bis du décret - loi n" 333 du 

11 juillet 1992) modifia ce t t e j u r i s p r u d e n c e , d a n s le sens q u e le m o n t a n t 
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dû en cas d ' exp rop r i a t i on ind i rec te ne pouvai t d é p a s s e r le m o n t a n t de 

l ' i ndemni t é p révue pour le cas d ' u n e exp ropr i a t i on formel le . P a r l ' a r rê t 

n" 369 de 1996, la C o u r cons t i tu t ionne l l e déc la ra incons t i tu t ionne l l e 

ce t t e disposi t ion. 

35. En ve r tu de la loi b u d g é t a i r e n" 662 de 1996, qu i a modifié la 

d ispos i t ion déc la rée incons t i tu t ionne l l e , l ' i ndemni sa t i on in tég ra le ne 

peu t ê t r e accordée p o u r u n e occupa t ion de t e r r a i n ayan t eu lieu avant le 

30 s e p t e m b r e 1996. D a n s l 'hypothèse , l ' i ndemnisa t ion ne peu t d é p a s s e r le 

m o n t a n t de l ' i n d e m n i t é p révue pour le cas d ' une e x p r o p r i a t i o n formel le 

( s o m m e divisée pa r d e u x de la va l eu r véna le et du revenu foncier, de 

laque l le on d é d u i t 40 % ) , sans cet a b a t t e m e n t de 40 % et m o y e n n a n t une 

a u g m e n t a t i o n de 10 %. Pa r l ' a r rê t n" 148 du 30 avril 1999, la C o u r 

cons t i tu t ionne l l e a j u g é u n e tel le i n d e m n i t é compa t ib l e avec la 

C o n s t i t u t i o n . Toutefo is , d a n s le m ê m e a r r ê t , la C o u r a précisé q u ' u n e 

i n d e m n i t é i n t ég ra l e , à concu r r ence de la va leu r véna le du t e r r a i n , peu t 

ê t r e r é c l a m é e lorsque l 'occupat ion et la pr iva t ion du t e r r a i n n 'on t pas eu 

lieu p o u r cause d 'u t i l i t é pub l ique . 

E N D R O I T 

1. SUR L ' E X C E P T I O N PRÉLIMINAIRE D U G O U V E R N E M E N T 

36. Le G o u v e r n e m e n t sou t i en t q u e les r e q u é r a n t s n 'on t plus d ' i n t é r ê t 

à m a i n t e n i r la r e q u ê t e et d e m a n d e à la C o u r de la re je te r . 

37. Le G o u v e r n e m e n t a i nd iqué q u e les r e q u é r a n t s ont fait l 'objet de 

deux exp rop r i a t i ons de la par t de l ' a d m i n i s t r a t i o n de N o i ca t t a ro . Le 

t e r r a i n objet de la r e q u ê t e est de 2 649 m è t r e s ca r r é s et é ta i t en r eg i s t r é 

au c a d a s t r e c o m m e parce l le n" 5 9 0 ; le t e r r a i n conce rné pa r l ' au t r e 

e x p r o p r i a t i o n est de 6 037 m è t r e s c a r r é s . Le 21 avril 1997, les r e q u é r a n t s 

ont conclu u n e t r a n s a c t i o n avec la mun ic ipa l i t é de N o i c a t t a r o , à l ' issue de 

la p r o c é d u r e c o n c e r n a n t cet a u t r e t e r r a i n . Le G o u v e r n e m e n t sou t i en t q u e 

la s o m m e versée p a r l ' a d m i n i s t r a t i o n c o n f o r m é m e n t à la t r a n s a c t i o n 

inclut é g a l e m e n t une i n d e m n i t é pour la p r iva t ion du t e r r a i n de 

2 649 m è t r e s ca r r é s faisant l 'objet de la r e q u ê t e . 

38. A l ' appui de sa t h è s e , le G o u v e r n e m e n t se réfère au p r é a m b u l e de 

l 'acte de t r a n s a c t i o n , d a n s lequel il est di t q u ' à l 'or igine de celui-ci se 

t rouve l 'occupat ion de 6 037 m è t r e s ca r r é s de la p r o p r i é t é C a r b o n a r a -

V e n t u r a , en r eg i s t r é s au c a d a s t r e c o m m e feuille 34, parce l les 323 , 344 et 

590, occupa t ion qu i eu t lieu en vue de cons t ru i r e u n m a r c h é couver t . 

39. Les r e q u é r a n t s c o m b a t t e n t la thèse du G o u v e r n e m e n t et 

s o u t i e n n e n t q u e la t r a n s a c t i o n l i t igieuse ne conce rne q u e le t e r r a i n de 

6 037 m è t r e s c a r r é s exp rop r i é en vue de cons t ru i r e un m a r c h é . Ils font 

valoir q u e la parce l le 590 fut e r r o n é m e n t i nd iquée , p a r m i d ' a u t r e s , d a n s 
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le déc re t de 1976 a u t o r i s a n t l 'occupat ion du t e r r a i n de 6 037 m è t r e s 

c a r r é s , a lors q u e ce t t e parce l le n" 590 avait déjà é té c o m p l è t e m e n t 

u t i l i sée pour la cons t ruc t ion de l 'école. C e t t e e r r e u r f igurera i t par 

c o n s é q u e n t é g a l e m e n t d a n s le p r é a m b u l e de l 'ac te de t r an s ac t i o n . Les 

r e q u é r a n t s inv i ten t la C o u r à e x a m i n e r en para l lè le l 'acte d e t r a n s a c t i o n 

et le r a p p o r t d ' expe r t i s e déposé le 6 oc tobre 1986 pa r l ' exper t n o m m é par 

le t r i buna l de Bar i d a n s le cad re du litige c o n c e r n a n t le t e r r a i n des t i né à la 

c o n s t r u c t i o n d ' un m a r c h é . Selon eux , cet e x a m e n p e r m e t de conc lure que 

la t r a n s a c t i o n ne conce rne pas les 2 649 m è t r e s c a r r é s de t e r r a i n faisant 

l 'objet de la r e q u ê t e . 

40. La C o u r a e x a m i n é l 'acte de t r a n s a c t i o n ainsi q u e l ' exper t i se d u 

6 oc tobre 1986. 

4 1 . D a n s le r a p p o r t d ' expe r t i s e de 1986, pages 9 et 10, l ' exper t ind ique 

q u e les t e r r a i n s a p p a r t e n a n t à l 'or igine a u x r e q u é r a n t s pouva ien t se 

c lasser en t rois zones , au vu des modif ica t ions i n t e r v e n u e s : 

- une p r e m i è r e zone n 'ava i t pas fait l 'objet d ' e x p r o p r i a t i o n ; 

- une d e u x i è m e zone, de 2 649 m è t r e s c a r r é s , co r re sponda i t à la 

pa rce l l e n" 590, et avait é té ut i l isée p o u r u n e école ; 

- la t ro i s i ème zone , d e 6 037 m è t r e s c a r r é s , co r r e sponda i t à d ' a u t r e s 

parce l les et faisait l 'objet du litige pour lequel l ' exper t avai t é té dés igné . 

C e t t e zone avai t é té occupée le 16 s e p t e m b r e 1976 et on y avai t cons t ru i t 

un m a r c h é , u n e r o u t e et des espaces ve r t s . 

42. S'il est vrai q u e d a n s le p r é a m b u l e de l 'acte de t r a n s a c t i o n la 

pa rce l l e n" 590 est m e n t i o n n é e , il est vrai aussi q u e , d a n s le m ê m e ac t e , il 

est dit q u e le d é d o m m a g e m e n t versé p a r l ' a d m i n i s t r a t i o n concerne 

d ' a u t r e s parcel les de t e r r a i n , t ou t e s inscr i tes à la feuille 34 du cad as t r e , 

p o u r u n e superficie to ta le de 6 037 m è t r e s c a r r é s . 

43 . Aprè s l ec ture de ces d o c u m e n t s , la C o u r e s t ime q u e le 

G o u v e r n e m e n t n ' a pas d é m o n t r é q u e le m o n t a n t versé aux r e q u é r a n t s 

d a n s le cad re de la t r a n s a c t i o n l i t igieuse se réfère a u t e r r a i n objet de la 

r e q u ê t e . 

44. P a r t a n t , il y a lieu de r e j e t e r l ' except ion du G o u v e r n e m e n t . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 DU 

P R O T O C O L E N " 1 

45 . Les r e q u é r a n t s s o u t i e n n e n t avoir é té pr ivés de leur t e r r a i n dans 

des c i r cons tances incompa t ib l e s avec l 'ar t icle 1 du Protocole n" 1, ainsi 

libellé : 

« T o u t e p e r s o n n e p h y s i q u e ou m o r a l e a d r o i t a u r e s p e c t d e s ses b i e n s . N u l ne p e u t ê t r e 

p r ive d e s a p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e e t d a n s les c o n d i t i o n s p r é v u e s p a r 

la loi e t les p r i n c i p e s g é n é r a u x d u d r o i t i n t e r n a t i o n a l . 
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L e s d i s p o s i t i o n s p r é c é d e n t e s ne p o r t e n t p a s a t t e i n t e a u d r o i t q u e p o s s è d e n t les E t a t s 

d e m e t t r e e n v i g u e u r les lois qu ' i l s j u g e n t n é c e s s a i r e s p o u r r é g l e m e n t e r l ' u s a g e d e s 

b i e n s c o n f o r m é m e n t à l ' i n t é r ê t g é n é r a l o u p o u r a s s u r e r le p a i e m e n t d e s i m p ô t s o u 

d ' a u t r e s c o n t r i b u t i o n s ou d e s a m e n d e s . » 

A. T h è s e s d é f e n d u e s d e v a n t la C o u r 

1. Les requérants 

46. Les r e q u é r a n t s d e m a n d e n t à la C o u r de d é c l a r e r q u e l ' appl ica t ion 

du pr inc ipe de l ' expropr ia t ion ind i rec te d a n s le cas d ' espèce n 'es t pas 

conforme au pr inc ipe de la p r é é m i n e n c e du dro i t . 

47. Se ré fé ran t à la no t ion de base légale , les r e q u é r a n t s font observer 

q u e le p r inc ipe d e l ' exp ropr i a t ion ind i rec te c o n s t i t u e u n e a n o m a l i e du 

sys tème j u r i d i q u e i ta l ien. C o n s i d é r é p a r les j u r id i c t ions i n t e r n e s c o m m e 

express ion du «dro i t v i v a n t » , ce pr inc ipe n ' a p o u r t a n t pas les effets d ' une 

disposi t ion légis la t ive : d ' u n e p a r t les j u r id i c t ions ne sont pas liées p a r ce 

p r inc ipe , d ' a u t r e pa r t ce pr inc ipe est sous t ra i t au cont rô le de 

cons t i t u t i onna l i t é . M ê m e en accep t an t l ' idée q u ' u n e base légale ex is te , 

les r e q u é r a n t s , se r é f é ran t à l ' a r rê t Krus l in c. F r a n c e du 24 avril 1990, 

série A n" 176-A, observen t que celle-ci doit ê t r e accessible , ses 

conséquences doivent ê t r e prévisibles et elle doi t ê t r e compa t ib l e avec le 

pr inc ipe de la p r é é m i n e n c e du d ro i t . 

48. A ce p ropos , les r e q u é r a n t s s o u t i e n n e n t q u e les vic iss i tudes et les 

r e v i r e m e n t s j u r i s p r u d e n t i e l s q u e le p r inc ipe de l ' exp ropr i a t ion ind i rec te a 

connus et la m a n i è r e don t ce pr inc ipe a é té app l iqué à leur cas r ev i ennen t 

à une viola t ion du pr inc ipe de la p r é é m i n e n c e du dro i t . Selon eux , il leur 

é ta i t impossible de prévoir q u e leur dro i t de p r o p r i é t é sera i t cons idéré pa r 

les j u r id i c t ions c o m m e neu t r a l i s é . En plus , l o r squ ' en 1983 la C o u r de 

cassa t ion é tabl i t q u ' u n déla i de p resc r ip t ion de cinq ans devai t 

s ' app l iquer , la cause des r e q u é r a n t s é ta i t p e n d a n t e depu i s t rois ans . En 

o u t r e , l ' a r rê t de la C o u r de cassa t ion de 1992, qu i t r a n c h a la ques t ion du 

déla i de p resc r ip t ion à app l ique r , fut p rononcé a lors q u e le r ecours e n 

cassa t ion des r e q u é r a n t s se t rouvai t en in s t ance . 

49. Les r e q u é r a n t s obse rven t aussi que l ' expropr ia t ion ind i rec te n ' a 

pas lieu à l ' issue de p r o c é d u r e s r e spec tueuse s de la forme, ma i s à la su i te 

d ' u n e p u r e act ivi té ma t é r i e l l e de l ' admin i s t r a t i on . C e t t e d e r n i è r e , en 

dépi t de l ' i l légalité de son c o m p o r t e m e n t , dev ien t p r o p r i é t a i r e du t e r r a i n 

et neu t r a l i s e ainsi le d ro i t de p r o p r i é t é de l ' in té ressé . Les r e q u é r a n t s font 

valoir q u e l ' i ndemni sa t i on d é p e n d de l ' ini t iat ive de la p e r s o n n e conce rnée , 

qu i est t e n u e de r é c l a m e r des d o m m a g e s - i n t é r ê t s . De plus , le m o n t a n t des 

d o m m a g e s - i n t é r ê t s a é t é p la fonné p a r d e s lois b u d g é t a i r e s , d e so r te q u e 

les in t é res sés ne peuven t plus ob ten i r la r é p a r a t i o n in t ég ra l e du pré judice 

souffert . 
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50. Se ré fé ran t au r a p p o r t de la C o m m i s s i o n , les r e q u é r a n t s 

s o u t i e n n e n t ensu i t e q u e la p r iva t ion de leur t e r r a i n n ' es t pas non plus 

conforme au pr inc ipe du j u s t e équ i l ib re . 

5 1 . En conclusion, les r e q u é r a n t s d e m a n d e n t à la C o u r de conc lu re à la 

violat ion de l 'a r t ic le 1 d u Pro toco le n" 1. 

2. Le Gouvernement 

52. Le G o u v e r n e m e n t r appe l l e ses observa t ions p r é s e n t é e s devan t la 

C o m m i s s i o n , d a n s lesquel les , en se r é fé ran t à l ' a r rê t de la C o u r 

cons t i tu t ionne l l e n" 188 d e 1995, il af f i rmai t q u e la s i t ua t i on d é n o n c é e 

pa r les r e q u é r a n t s é ta i t c o m p a t i b l e avec l 'ar t ic le 1 du Pro toco le n° 1. 

53 . D a n s les m é m o i r e s p r é s e n t é s devan t la C o u r , le G o u v e r n e m e n t 

observe q u e l ' expropr i a t ion ind i rec te est p révue « p a r la loi», m ê m e si ce 

n 'es t pas p a r u n e disposi t ion législat ive. En t a n t q u e pr inc ipe 

j u r i s p r u d e n t i e l , le pr inc ipe de l ' expropr i a t ion ind i rec te fait p a r t i e d u 

dro i t posi t i f i t a l ien m a i s , c o n t r a i r e m e n t aux d ispos i t ions légis la t ives , il n e 

nécess i te pas u n e e n t r é e en v igueu r formel le , pu i sque son é l abora t ion se 

réal ise d a n s le t e m p s , et il ne lie pas les j u r id i c t i ons q u a n t à son 

appl ica t ion . Le G o u v e r n e m e n t con t e s t e l ' appréc ia t ion de la C o m m i s s i o n 

selon laque l le , à l ' époque de l 'occupat ion du t e r r a i n , à savoir avan t l ' a r rê t 

de la C o u r de cassa t ion n" 1464 de 1983, le p r inc ipe de l ' expropr ia t ion 

ind i rec te n ' ex i s t a i t pa s . Le G o u v e r n e m e n t sou t i en t q u e ce p r inc ipe avai t 

déjà é té é laboré p a r la j u r i s p r u d e n c e à l ' époque des faits. 

54. Selon le G o u v e r n e m e n t , pour q u e le t r ans fe r t de p r o p r i é t é en cas 

d ' exp rop r i a t i on ind i rec te ait lieu de m a n i è r e l ég i t ime , il faut q u e trois 

condi t ions soient r empl i e s : q u e l 'ouvrage soit r é e l l e m e n t d ' i n t é r ê t 

pub l i c ; q u e l ' in té ressé puisse avoir accès à l ' au to r i t é jud ic ia i r e pour faire 

c o n s t a t e r l 'u t i l i té p u b l i q u e ; q u e la pr iva t ion de p r o p r i é t é soit i n d e m n i s é e . 

55. O r le G o u v e r n e m e n t re lève q u e les deux p r e m i è r e s condi t ions ne 

sont pas mises en cause pa r les r e q u é r a n t s . S 'agissant de la t ro i s i ème , le 

G o u v e r n e m e n t sou t i en t q u e les r e q u é r a n t s ont é té i n d e m n i s é s dans le 

cad re de la t r a n s a c t i o n c o n c e r n a n t l ' expropr i a t ion d 'un a u t r e t e r r a i n 

( p a r a g r a p h e s 36-38 c i -dessus) . Il e s t ime en conséquence que les 

r e q u é r a n t s t e n t e n t d ' o b t e n i r de la C o u r un e n r i c h i s s e m e n t indu . 

56. En conclusion, le G o u v e r n e m e n t d e m a n d e à la C o u r de déc l a r e r la 

r e q u ê t e non fondée. 

3. La Commission 

57. D a n s son r a p p o r t , la C o m m i s s i o n a cons idé ré q u e les r e q u é r a n t s 

ava ien t é té privés de leur t e r r a i n pa r effet de l ' appl ica t ion r é t roac t ive du 

pr incipe de l ' expropr ia t ion ind i rec te et que leur dro i t au d é d o m m a g e m e n t 

avait é té déc la ré prescr i t pa r effet de l 'appl icat ion ré t roac t ive du dé la i de 

p resc r ip t ion don t il é ta i t a ssor t i . Ayant c o n s t a t é q u ' a u c u n e i n d e m n i t é 
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n 'ava i t é té ve r sée a u x r e q u é r a n t s , elle a e s t imé que ce cons ta t suffisait 

pour conc lure à la violat ion de l 'ar t icle 1 du Protocole n" 1. 

B. Sur l ' o b s e r v a t i o n d e l 'art ic le 1 d u P r o t o c o l e n° 1 

58. La C o u r rappe l le q u e l 'ar t icle 1 du Protocole n" 1 con t ien t t rois 

n o r m e s d i s t i n c t e s : « la p r e m i è r e , qui s ' expr ime d a n s la p r e m i è r e p h r a s e 

du p r e m i e r a l inéa et revêt un c a r a c t è r e g é n é r a l , énonce le p r inc ipe du 

respec t de la p r o p r i é t é ; la d e u x i è m e , figurant d a n s la seconde p h r a s e du 

m ê m e a l inéa , vise la pr iva t ion de p rop r i é t é et la s o u m e t à ce r t a ines 

c o n d i t i o n s ; q u a n t à la t ro i s i ème , cons ignée d a n s le second a l inéa , elle 

r econna î t aux E t a t s le pouvoir , e n t r e a u t r e s , de r é g l e m e n t e r l 'usage des 

b iens c o n f o r m é m e n t à l ' in té rê t géné ra l (...). Il ne s 'agit pas p o u r a u t a n t de 

règles d é p o u r v u e s de r a p p o r t e n t r e el les. La d e u x i è m e et la t ro i s i ème on t 

t ra i t à des exemple s pa r t i cu l i e r s d ' a t t e i n t e s au droi t de p r o p r i é t é ; dès lors, 

elles doivent s ' i n t e r p r é t e r à la l umiè re du pr inc ipe consac ré pa r la 

p r e m i è r e » (voir, e n t r e a u t r e s , l ' a r rê t J a m e s et a u t r e s c. R o y a u m e - U n i du 

21 février 1986, série A n" 98, pp . 29-30, § 37, lequel r e p r e n d en pa r t i e les 

t e r m e s de l 'analyse q u e la C o u r a déve loppée d a n s son a r r ê t Sporrong et 

L o n n r o t h c. Suède du 23 s e p t e m b r e 1982, sér ie A n" 52, p . 24, § 61 ; voir 

aussi les a r r ê t s Les sa in t s m o n a s t è r e s c. Grèce du 9 d é c e m b r e 1994, 

série A n" 301-A, p. 3 1 , § 56, et Iatndis c. Grèce [ G C ] , n" 31107/96, § 55, 

C E D H 1999-11). 

/. Sur l'existence d'une ingérence 

59. La C o u r no t e q u e les pa r t i e s s ' accordent pour d i re qu ' i l y a eu 

pr iva t ion de p r o p r i é t é . 

60. Elle rappe l le que , pour d é t e r m i n e r s'il y a eu pr iva t ion de b iens au 

sens de la d e u x i è m e « n o r m e » , il faut non s e u l e m e n t e x a m i n e r s'il y a eu 

dépossess ion ou expropr i a t i on formel le , mais encore r e g a r d e r au-de là des 

a p p a r e n c e s et ana lyse r la réa l i t é de la s i t ua t ion l i t ig ieuse . La Conven t ion 

visant à p r o t é g e r des d ro i t s «conc re t s et effectifs», il impor t e de 

r e c h e r c h e r si l ad i te s i tua t ion équivala i t à u n e e x p r o p r i a t i o n de fait ( a r r ê t 

S p o r r o n g et L o n n r o t h p réc i t é , pp. 24-25, § 63) . 

6 1 . La C o u r note q u ' e n l 'espèce la décision de la C o u r de cassa t ion 

faisant appl ica t ion du pr inc ipe de l ' expropr ia t ion ind i rec te a déc la ré en 

d e r n i è r e in s t ance q u ' u n t r ans fe r t de p r o p r i é t é avait eu lieu au bénéfice 

de la munic ipa l i t é de N o i c a t t a r o et a eu p o u r c o n s é q u e n c e de pr iver les 

r e q u é r a n t s de la possibil i té d ' ob t en i r des d o m m a g e s - i n t é r ê t s . D a n s ces 

c i r cons tances , la C o u r conclut q u e la décis ion de la C o u r de cassa t ion a 

eu pour effet de pr iver les r e q u é r a n t s de leur b ien au sens de la seconde 

p h r a s e du p r e m i e r a l inéa de l 'ar t ic le 1 du Protocole n" 1 ( a r r ê t Brumdrescu 

c. Roumanie [ G C ] , n" 28342/95, § 77, C E D H 1999-VII). 
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62. P o u r ê t r e c o m p a t i b l e avec l 'ar t icle 1 du Protocole n" 1 une telle 

i ngé rence doit ê t r e o p é r é e « p o u r cause d 'u t i l i t é p u b l i q u e » et « d a n s les 

condi t ions p r é v u e s p a r la loi et les p r inc ipes g é n é r a u x de droit 

i n t e r n a t i o n a l » . L ' i ngé rence doit m é n a g e r un « jus te é q u i l i b r e » e n t r e les 

ex igences de l ' in té rê t g é n é r a l de la c o m m u n a u t é et les impéra t i f s de la 

s auvega rde des droi ts f o n d a m e n t a u x de l 'individu ( a r i c i S p o r r o n g c i 

L ô n n r o t h p réc i t é , p . 26, § 69). En o u t r e , la nécess i té d ' e x a m i n e r la 

ques t ion du j u s t e équi l ibre « n e peu t se faire sen t i r q u e lorsqu ' i l s'est 

avéré q u e l ' ingérence l i t igieuse a r e spec té le pr inc ipe de légal i té et 

n ' é t a i t pas a r b i t r a i r e » ( a r r ê t Iatridis p réc i t é , § 58; a r r ê t Beyeler c. Italie 

[ G C ] , n" 33202/96, § 107, C E D H 2000-1). Dès lors, la C o u r n ' e s t i m e pas 

o p p o r t u n de fonder son r a i s o n n e m e n t sur le s imple c o n s t a t q u ' u n e 

i n d e m n i s a t i o n en faveur des r e q u é r a n t s n ' a pas eu lieu. 

2. Sur le respect du principe de légalité 

63. La C o u r r appe l l e q u e l 'ar t ic le 1 du Pro tocole n" 1 exige , avan t tout 

et s u r t o u t , q u ' u n e ingérence de l ' au tor i t é pub l ique clans la jou i s sance du 

droi t au respec t des b iens soit légale . La p r é é m i n e n c e du dro i t , l 'un des 

pr inc ipes f o n d a m e n t a u x d ' u n e société d é m o c r a t i q u e , est i n h é r e n t e à 

l ' ensemble des ar t ic les de la Conven t i on ( a r r ê t Iatridis p réc i t é , § 58) et 

imp l ique le devoir de l 'Eta t ou d ' u n e au to r i t é pub l i que de se plier à un 

j u g e m e n t ou à un a r r ê t r e n d u s à leur e n c o n t r e . 

64. La C o u r n ' e s t i m e pas u t i le de j u g e r in abstracto si le rôle q u ' u n 

pr inc ipe j u r i s p r u d e n t i e l , te l q u e celui de l ' expropr i a t ion ind i rec te , occupe 

d a n s un sys tème de droi t c o n t i n e n t a l est ass imi lable à celui occupé pa r des 

disposi t ions légis lat ives. C e p e n d a n t , elle rappe l le que le pr inc ipe de 

légal i té signifie l ' exis tence de n o r m e s d e droi t i n t e r n e su f f i samment 

accessibles , préc ises et prévis ibles ( a r r ê t H e n t r i c h c. F r a n c e du 

22 s e p t e m b r e 1994, sér ie A n" 296-A, pp. 19-20, § 42, et a r r ê t L i thgow et 

a u t r e s c. R o y a u m e - U n i du 8 ju i l l e t 1986, sér ie A n" 102, p . 47, § 110). 

65. A ce p ropos , la C o u r observe q u e la j u r i s p r u d e n c e en m a t i è r e 

d ' exp rop r i a t i on ind i rec te a connu u n e évolut ion qu i a condui t à des 

appl ica t ions con t r ad ic to i r e s ( p a r a g r a p h e s 21-35 ci -dessus) , ce qui 

pour ra i t abou t i r à un ré su l t a t imprévis ib le ou a rb i t r a i r e et pr iver les 

in té ressés d ' u n e p ro tec t ion efficace de leurs dro i t s et , pa r c o n s é q u e n t , 

sera i t i ncompa t ib l e avec le pr inc ipe de légal i té . 

66. La C o u r re lève aussi q u e , selon le pr inc ipe consacré d a n s l ' a r rê t 

n° 1464 de 1983 p a r la C o u r de cassa t ion , t ou t e exp rop r i a t i on ind i rec te a 

lieu à la su i te d ' u n e occupa t ion i l légale d ' un t e r r a in . C e t t e i l légal i té peut 

ex is te r dès le d é b u t , lo rsque l 'occupat ion n 'a à a u c u n m o m e n t é té au to r i s ée , 

ou surven i r u l t é r i e u r e m e n t , lo rsque l 'occupat ion se poursu i t au -de là de la 

pér iode a u t o r i s é e . La C o u r é m e t des réserves sur la compa t ib i l i t é avec le 

pr inc ipe de légal i té d ' un m é c a n i s m e qui , de m a n i è r e g é n é r a l e , p e r m e t à 
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l ' a d m i n i s t r a t i o n de t i r e r bénéfice d ' une s i tua t ion i l légale et pa r l'effet 

d u q u e l le pa r t i cu l i e r se t rouve devan t le fait accompl i . 

67. La C o u r relève enfin q u e la r é p a r a t i o n pour la p r iva t ion de 

p r o p r i é t é n 'es t pas a u t o m a t i q u e m e n t versée p a r l ' admin i s t r a t i on , mais 

doit ê t r e r é c l a m é e pa r l ' in té ressé et cela d a n s un déla i de cinq ans , ce qui 

p o u r r a i t se révé ler une p ro tec t ion non a d é q u a t e . 

68 . En tou t é t a t de cause , la C o u r est appe l ée à vérif ier si la m a n i è r e 

dont le dro i t i n t e r n e est i n t e r p r é t é et app l iqué p rodu i t des effets 

conformes aux pr inc ipes de la Conven t i on . 

69. D a n s la p r é s e n t e affaire , la C o u r relève q u e , en a p p l i q u a n t le 

p r inc ipe de l ' expropr ia t ion ind i rec te , la C o u r de cassa t ion a cons idé ré les 

r e q u é r a n t s c o m m e privés d e leur b ien à c o m p t e r d u 28 oc tob re 1972. C e 

t r ans fe r t de p rop r i é t é en faveur de l ' a d m i n i s t r a t i o n a donc eu lieu p e n d a n t 

la pé r iode d 'occupa t ion sans t i t r e , a u t o m a t i q u e m e n t , à la sui te de 

l ' a chèvemen t de l 'ouvrage publ ic . O r la C o u r e s t i m e en p r e m i e r lieu q u e 

ce t t e s i tua t ion ne saura i t ê t r e cons idérée c o m m e «prév i s ib le» , pu i sque ce 

n 'es t q u e pa r la décis ion définit ive - l ' a r rê t de la C o u r de cassa t ion - q u e 

l 'on peu t cons idé re r le p r inc ipe de l ' expropr i a t ion ind i rec te c o m m e ayant 

ef fec t ivement é té app l iqué . Sur ce point , la C o u r se réfère à l 'évolution de 

la j u r i s p r u d e n c e ( p a r a g r a p h e s 21-31 ci-dessus) et au fait q u ' u n pr inc ipe 

ju r i sp rudcn l i e l ne lie pas les jur idict ions q u a n t à son appl ica t ion 

( p a r a g r a p h e 53 c i -dessus) . La C o u r e s t ime en conséquence que les 

r e q u é r a n t s ont eu la c e r t i t u d e d 'avoir é té privés de leur bien s e u l e m e n t 

le 26 n o v e m b r e 1993, d a t e du dépô t au greffe de l ' a r rê t de la C o u r de 

cassa t ion . 

70. En d e u x i è m e lieu, la C o u r observe q u e la s i tua t ion en cause a 

p e r m i s à l ' admin i s t r a t i on de t i r e r bénéfice d ' u n e occupa t ion de t e r r a i n 

d e v e n u e sine titulo à c o m p t e r du 30 j u i n 1972. 

71. Pa r a i l l eurs , la C o u r relève q u e la C o u r de cassa t ion a app l iqué le 

dé la i de p resc r ip t ion de c inq ans à p a r t i r de la d a t e d ' a c h è v e m e n t de 

l ' ouvrage , soit le 28 oc tobre 1972. De ce t t e m a n i è r e , la p ro tec t ion qu i 

s'offrait en pr incipe aux r e q u é r a n t s , à savoir la possibi l i té d ' ob t en i r des 

d o m m a g e s - i n t é r ê t s , a é té r é d u i t e à n é a n t . 

72. La C o u r e s t ime q u ' u n e telle i ngé rence ne peu t q u ' ê t r e qual if iée 

d ' a r b i t r a i r e et qu 'e l l e n 'es t donc pas conforme à l 'ar t icle 1 du Protocole 

n" 1. 

73. Dès lors, il y a eu viola t ion de l 'ar t icle 1 du Protocole n° 1. 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

74. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

«Si la C o u r d é c l a r e q u ' i l y a e u v i o l a t i o n d e la C o n v e n t i o n o u d e ses P r o t o c o l e s , et si le 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f a c e r q u ' i m p a r f a i t e m e n t les 
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c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

75. Au t i t r e du d o m m a g e m a t é r i e l , les r e q u é r a n t s soll ici tent 

364 790 000 lires i t a l i ennes ( ITL) , c o r r e s p o n d a n t à la va l eu r du t e r r a i n 

selon u n e exper t i se du 20 s e p t e m b r e 1986, s o m m e qui doit ê t r e indexée 

et majorée d ' i n t é r ê t s c o m m e n ç a n t à couri r le 30 juin 1972. 

S u b s i d i a i r e m e n t , les r e q u é r a n t s r é c l a m e n t 161 589 000 ITL, 

c o r r e s p o n d a n t à la va l eu r d u t e r r a i n selon u n e exper t i se d 'oc tobre 1986, 

s o m m e qui doit ê t r e i n d e x é e e t ma jo r ée d ' i n t é r ê t s à c o m p t e r du 30 j u i n 

1972. Pour le cas où la C o u r s o u h a i t e r a i t recuei l l i r u n e nouvel le exper t i se , 

les r e q u é r a n t s se déc l a r en t p r ê t s à en a c c e p t e r les conclus ions . 

76. Au t i t r e du d o m m a g e m o r a l , les r e q u é r a n t s d e m a n d e n t 

100 mill ions I T L chacun . 

77. Les r e q u é r a n t s r e v e n d i q u e n t enfin le r e m b o u r s e m e n t des frais de 

jus t i ce devan t les ju r id i c t ions na t i ona l e s à h a u t e u r de 163 896 627 I T L et 

le r e m b o u r s e m e n t des frais e n c o u r u s d a n s la p r o c é d u r e devan t la 

C o m m i s s i o n et la C o u r , à h a u t e u r de 124 783 114 ITL. 

78. Le G o u v e r n e m e n t n ' a pas p r é s e n t é d 'obse rva t ions sur ce point . 

79. La C o u r e s t ime q u e la ques t i on de l ' appl ica t ion de l 'ar t ic le 41 ne se 

t rouve pas en é t a t , de sor te qu ' i l éche t de la r é se rve r eu é g a r d à 

l ' éven tua l i t é d 'un accord e n t r e l 'E ta t d é f e n d e u r et les in té ressés 

(ar t ic le 75 §§ 1 et 4 du r è g l e m e n t ) . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t ic le 1 du Protocole n° 1 ; 

3. Dit q u e la ques t ion de l ' appl ica t ion de l 'ar t icle 41 de la Conven t i on ne 

se t rouve pas en é t a t ; en c o n s é q u e n c e , 

a) réserve c e t t e ques t i on ; 

b) invite le G o u v e r n e m e n t et les r e q u é r a n t s à lui d o n n e r conna i s sance , 

d a n s les trois mois , de tou t accord a u q u e l ils p o u r r a i e n t a b o u t i r ; 

c) réserve la p r o c é d u r e et délègue au p rés iden t le soin de la fixer au 
besoin . 

Fai t en français , puis c o m m u n i q u é pa r écrit le 30 m a i 2000, en 

app l ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Er ik FRIBERGH 

Greffier 
A n d r â s BAKA 

Prés iden t 
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SUMMARY1 

De facto expropriation by the authorities without compensation 

Article 1 of Protocol No. 1 

Depuration of properly - De facto expropriation by the authorities without compensation -
Transfer of property without compensation formalised by decision of final appellate court - De 
facto expropriation - Requirement of lawfulness - Interference unforeseeable - Protection 
afforded by right to compensation rendered ineffective - Arbitrary interference 

* 
* * 

The applicants were the owners of agricultural land adjoining land on which the 
town council decided to build a school. The town council had to take possession of 
part of the applicants' land to complete the works. By a decree issued in May 1970, 
the prefect authorised the town council to take possession, under an expedited 
procedure, of part of the land for a maximum period of two years with a view to 
expropriating it in the public interest. The building works were not completed 
until October 1972, by which time the authorised period of possession had expired. 
In 1980, having waited in vain for their land to be formally expropriated, the 
applicants sought a court order for damages. They submitted that the authorities' 
possession of their land was illegal because it had continued beyond the period 
authorised by the prefect without any formal expropriation or the payment of 
compensation. In 1989 the district court awarded them damages on the ground 
that the transfer of property had resulted from an unlawful taking of possession of 
the land. Subsequently, however, the appellate court allowed an appeal by the town 
council and dismissed the applicants' claims. It held thai the possession of the land 
had become illegal at the end of the two-year period stipulated by the prefect in the 
expedited possession order, but that by virtue of the constructive-expropriation 
rule, as established by a judgment of the Court of Cassation in 1983, the town 
council had become the owner of the land as soon as the works had been completed. 
Under that principle, whenever public authorities took possession of land under the 
expedited procedure and carried out works in the public interest, the owner was no 
longer entitled to recover possession, irrespective of whether possession had been 
taken lawfully. The owner of the land was entitled to compensation but had to make 
a claim through the courts. For that purpose, a five-year limitation period applied 
running from the date when the public works were completed. In the case before the 
Court, the town council had acquired ownership illegally and the applicants had 
been entitled to claim damages; however, their claim had become time-barred as 
the five-year limitation period had expired. The applicants appealed to the Court 
of Cassation, arguing that the retrospective application of the constructive-
expropriation rule, coupled with the retrospective application of the limitation 

1. This summary by the Registry does not bind the Court . 
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period, infringed bolli their right to the peaceful enjoyment of their possessions and 
the non-discrimination principle, as guaranteed by the Constitution. In 1993 the 
Court of Cassation dismissed their appeal, confirming that both the five-year 
limitation period and the constructive-expropriation rule applied retrospectively. 

Held 
Article 1 of Protocol No. 1: The applicants had been deprived of their property by a 
decision of the Court of Cassation, silting as the final court of appeal, that there had 
been a transfer of property in favour of the town council. As a consequence of that 
decision, the applicants had been deprived of the possibility of obtaining damages. 
The Court of Cassation had applied the constructive-expropriation rule established 
by the case-law. However, the Court observed that the case-law on constructive 
expropriations had evolved in a way that had led to the rule being applied 
inconsistently, a factor which could result in unforeseeable or arbitrary outcomes 
and deprived litigants of effective protection of their rights and which, as a 
consequence, was inconsistent with the requirements of lawfulness. The Court 
expressed reservations as to the compatibility with the requirement of lawfulness 
of a mechanism which enabled the authorities to benefit from an unlawful situation 
in which the landowner was presented with a/ail accompli. Furthermore, the fact that 
the landowner himself had to claim compensation for the interference within five 
years, and that such compensation was not paid automatically by the authorities, 
might prove to be inadequate protection. In the case before it, the Court 
considered that the interference had not been foreseeable, as it was only in I he 
final decision, the judgment of the Court of Cassation, that the constructive-
expropriation rule was effectively applied. The applicants were regarded as having 
been deprived of their land since October 1972. However, it was not until they 
became aware of that judgment in 1993 that they knew for certain that they had 
been deprived of their land. That situation had enabled the authorities to derive a 
benefit from taking possession of land which they had held without title since 1972. 
It also followed from the judgment of the Court of Cassation in 1993 thai the 
starting-point for the five-year limitation period was the date the works were 
completed (1972). As a result, the applicants had been denied the possibility that 
had, in principle, been available lo them of obtaining compensation. 
Conclusion: violation (unanimously). 

Article 41: The court reserved the question of the application of that Article. 

Case-law c i ted by the C o u r t 

Sporrong and Lonnroth v. Sweden, judgment of 23 September 1982, Series A no. 32 
James and Others v. the United Kingdom, judgment of 21 February 1986, Series A 
no. 98 
Lithgow and Others v. the United Kingdom, judgment of 8 July 1986, Series A 
no. 102 
Hentrich v. France, judgment of 22 September 1994, Series A no. 296-A 
The Holy Monasteries v. Greece, judgment of 9 December 1994, Series A no. 301 -A 
latridis v. Greece [GC], no. 31107/96, ECHR 1999-11 
Brumdrescu v. Romania [GC], no. 28342/95, ECHR 1999-VII 
Beyeler v. Italy [GC], no. 33202/96, ECHR 2000-1 
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In the c a s e o f C a r b o n a r a a n d V e n t u r a v. Italy, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r A.B. B A K A , President, 
M r L. F E R R A R I B R A V O , 

M r G. B O N E L L O , 

M r s V. S T R A Z N I C K A , 

M r P. L O R E N Z E N , 

M r s M . T S A T S A - N I K O L O V S K A , 

M r E. LEVUS, judges, 

and M r E. F R I B F . R G H , Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 11 M a y 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on tha t d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t by the E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 3 N o v e m b e r 1998, a n d by 
M r s E l e n a C a r b o n a r a , M r P a s q u a l e C a r b o n a r a , M r A u g u s t o C a r b o n a r a 
and M r C o s t a n t i n o V e n t u r a (" the app l i can t s" ) on 1 N o v e m b e r 1998, in 
accordance wi th the provisions t h a t appl ied before t he e n t r y in to force of 
Protocol No. 11 to t he Conven t i on for t he P ro t ec t i on of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) . O n 29 J a n u a r y 1999, t h a t is, 
ou t s ide the t h r e e - m o n t h t ime- l imi t laid down by fo rmer Ar t ic les 32 § 1 and 
47 of t he C o n v e n t i o n , t he I t a l i an G o v e r n m e n t (" the G o v e r n m e n t " ) sent a 
l e t t e r b r ing ing the case before t he C o u r t . 

2. T h e case o r ig ina t ed in an app l ica t ion (no. 24638/94) aga ins t the 
I ta l ian Republ ic lodged wi th the C o m m i s s i o n u n d e r fo rmer Ar t ic le 25 of 
t he Conven t i on by four I ta l ian na t iona l s on 25 M a y 1994. T h e app l ican t s 
a l leged an unjust i f ied i n t e r f e r ence wi th the i r r ight to peaceful en joyment 
of t he i r possess ions . T h e C o m m i s s i o n (First C h a m b e r ) dec la red the 
appl ica t ion admiss ib le on 22 O c t o b e r 1997. In its r epo r t of 1 J u l y 1998 
( former Ar t ic le 31 of the C o n v e n t i o n ) ' , it exp re s sed the u n a n i m o u s 
opinion t h a t t h e r e had been a violat ion of Art ic le 1 of Protocol No. 1. 

3. Before t he C o u r t , t he app l i can t s were r e p r e s e n t e d by the four th 
app l i can t , a lawyer p rac t i s ing in Bar i . T h e G o v e r n m e n t w e r e r e p r e s e n t e d 
by the i r Agen t , M r U . L e a n z a , a n d co-Agent , M r V. Espos i to . 

4. O n 1 4 J a n u a r y 1999 a pane l of t he G r a n d C h a m b e r dec ided t h a t the 
case should be e x a m i n e d by one of t h e sec t ions of t he C o u r t (Rule 100 of 
the Rules of C o u r t ) . T h e P res iden t of the C o u r t a l loca ted the case to the 
Second Sect ion. M r B. Confor t i , the j u d g e e lec ted in respec t of I taly, who 

1. Note by the Registry. The report is obtainable from the Registry. 
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had t a k e n pa r t in t he C o m m i s s i o n ' s e x a m i n a t i o n of t he case , w i t h d r e w 
(Rule 28) . T h e G o v e r n m e n t accordingly appo in t ed M r L. F e r r a r i Bravo, 
t he j u d g e e lec ted in respec t of San M a r i n o , to sit in his place (Article 27 
§ 2 of t h e C o n v e n t i o n a n d Ru le 29 § 1). 

5. H a v i n g consul ted the pa r t i e s , t he C o u r t dec ided tha t t h e r e was no 
need to hold a h e a r i n g (Rule 59 § 2 in fine). T h e pa r t i e s each lodged two 
m e m o r i a l s . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

6. T h e first t h r e e app l i can t s a n d the four th app l i can t ' s l a te m o t h e r 
owned ag r i cu l tu ra l land in No ica t t a ro . In 1963 the N o i c a t t a r o Town 
Counci l b e g a n the bu i ld ing of a school on ad jo in ing land. Whi le t he 
works were u n d e r way, it b e c a m e a p p a r e n t t h a t an add i t iona l plot of land 
would be n e e d e d to c o m p l e t e the cons t ruc t ion . 

7. By a dec r ee issued on 27 M a y 1970, t he P re fec tu re of Bar i a u t h o r i s e d 
t he N o i c a t t a r o Town Counci l to t ake possession, u n d e r a n exped i t ed 
p r o c e d u r e , of 2,649 sq. m. of land be long ing to t he app l i can t s for a 
m a x i m u m per iod of two yea r s wi th a view to e x p r o p r i a t i n g it in t h e 
public i n t e r e s t . T h e land was r eco rded on the cadas t r a l r eg i s t e r as 
"partita" no . 10653, folio no. 34, parce l no. 590. 

8. O n 30 J u n e 1970 the N o i c a t t a r o Town Counci l took physical 
possession of t he land a n d s t a r t e d t he bui ld ing works . 

9. T h e case file shows t h a t t h e school was not c o m p l e t e d un t i l 
28 O c t o b e r 1972, by which t i m e the a u t h o r i s e d per iod of possession had 
exp i red . 

10. T h e app l i can t s say t h a t they wa i t ed in vain for severa l years for 
the i r land to be formal ly e x p r o p r i a t e d and for c o m p e n s a t i o n . 

11. By a writ served on 3 May 1980 the app l i can t s b r o u g h t an act ion in 
d a m a g e s aga ins t the N o i c a t t a r o Town Counci l before the Bari Dis t r ic t 
C o u r t . T h e y s u b m i t t e d , inter alia, t ha t t he a u t h o r i t i e s were in possession 
of the i r land illegally as t he a u t h o r i s e d per iod had expi red wi thou t any 
formal exp rop r i a t i on or the p a y m e n t of c o m p e n s a t i o n . 

12. T h e r e s p o n d e n t council a r g u e d , in p a r t i c u l a r , t h a t t he ac t ion in 
d a m a g e s was t i m e - b a r r e d . 

13. O n 14 April 1989 the Bari Dis t r ic t C o u r t d ismissed the object ion 
ra ised by the council t ha t the ac t ion in d a m a g e s was t i m e - b a r r e d , f inding 
t h a t t he council had not s t a t e d w h e n the works had b e e n c o m p l e t e d . 
Re fe r r i ng to t he C o u r t of C a s s a t i o n ' s case- law on cons t ruc t ive 
exp rop r i a t i on (occupazione acquisitiva), t he Dis t r ic t C o u r t said t h a t the 
app l i c an t s ' r ight of p r o p e r t y h a d b e e n ex t i ngu i shed on comple t ion of t he 
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publ ic works . However , s ince t he t r ans fe r of p r o p e r t y had b e e n l inked to 
t he unlawful t a k i n g of possession of t he l and , t he app l i can t s were en t i t l ed 
to d a m a g e s ca lcu la ted on the basis of t he m a r k e t va lue of t he land, n a m e l y 
26,490,000 I t a l i an lire (10,000 lire per sq. m . ) , which, wi th index- l inking to 
t he d a t e t he j u d g m e n t was de l ivered , c a m e to 68,900,000 l ire, plus 
i n t e r e s t . 

14. O n 21 J u l y 1989 N o i c a t t a r o Town Counci l a p p e a l e d aga ins t t ha t 
j u d g m e n t . It s u b m i t t e d in p a r t i c u l a r t h a t the app l i c an t s ' r ight to 
d a m a g e s was t i m e - b a r r e d . 

15. In a j u d g m e n t of 14 N o v e m b e r 1990, t he Bar i C o u r t of Appea l 
al lowed the N o i c a t t a r o Town Counci l ' s appea l and dec la red t h a t the 
app l i c an t s ' r ight to d a m a g e s was t i m e - b a r r e d . 

16. T h e C o u r t of Appea l held t h a t the works h a d been comple t ed on 
28 O c t o b e r 1972. As t h a t was af ter t he expiry of t he two-year per iod 
s t i pu l a t ed by the P r e f e c t u r e in its exped i t ed possession o rde r , it followed 
t h a t the possession of t he land was by t h e n unlawful . However , u n d e r t he 
cons t ruc t ive -expropr i a t ion ru le , as es tab l i shed by the c o u r t s , t he 
N o i c a t t a r o Town Counci l had acqu i r ed owne r sh ip of t he land from the 
d a t e t he bu i ld ing works were comple t ed . Since t he council had acqu i red 
t he p r o p e r t y unlawfully, t he app l i can t s were en t i t l ed to seek d a m a g e s ; 
however , in t he i n s t an t case , t h e a p p l i c a n t s ' r igh t to d a m a g e s was t i m e -
b a r r e d because t he five-year l imi ta t ion per iod had s t a r t e d to run from the 
d a t e of comple t ion of t he works . 

17. O n 22 J a n u a r y 1992 the app l i can t s a p p e a l e d to t he C o u r t of 
Cas sa t i on . T h e y a r g u e d tha t the re t rospec t ive appl ica t ion of the 
cons t ruc t ive -expropr i a t ion rule e s t ab l i shed by the C o u r t of C a s s a t i o n in 
1983, coupled wi th the re t rospec t ive app l ica t ion of a l imi ta t ion per iod , 
infr inged b o t h the i r r ight of p r o p e r t y a n d the non-d i sc r imina t ion 
pr inc ip le , as g u a r a n t e e d by the C o n s t i t u t i o n . U p to 1983, l andowner s had 
r e t a i n e d o w n e r s h i p t h r o u g h o u t t he per iod of unlawful occupa t ion of the i r 
land. Accordingly, a l t h o u g h a five-year l imi t a t ion per iod appl ied to act ions 
in d a m a g e s , t he fact t h a t t he effects of t he unlawful occupa t ion were 
p e r m a n e n t m e a n t t h a t the l a n d o w n e r was en t i t l ed to seek d a m a g e s a t 
any t i m e , as the occupa t ion of the land r e m a i n e d unlawful . However , 
af ter 1983, owners depr ived of the i r land by the a u t h o r i t i e s lost 
owne r sh ip from the d a t e the works were c o m p l e t e d and the l imi ta t ion 
per iod s t a r t e d to r u n from t h a t poin t . T h e app l i can t s also c o n t e s t e d t h e 
applicabi l i ty of the five-year l imi ta t ion per iod , a r g u i n g t h a t the C o u r t of 
Cas sa t i on ' s decis ions on the issue were conflict ing. 

18. In a j u d g m e n t of 1 Apri l 1993, lodged a t t h e reg is t ry on 
26 N o v e m b e r 1993, t h e C o u r t of C a s s a t i o n d i smissed the app l i c an t s ' 
appea l . As r e g a r d s which l imi ta t ion per iod was appl icab le , it observed 
t h a t on 22 N o v e m b e r 1992 the full cour t of t he C o u r t of C a s s a t i o n had 
resolved t h a t issue finally, ho ld ing tha t the five-year per iod m u s t apply. 
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In t he i n s t a n t case , t he app l i can t ' s r ight to d a m a g e s was the re fo re t i m e -
b a r r e d . As to t he compla in t t h a t t he r e t rospec t ive appl ica t ion of the 
cons t ruc t ive -exprop r i a t i on rule a n d the five-year l imi t a t ion per iod was 
u n c o n s t i t u t i o n a l , since it infr inged the a p p l i c a n t s ' r ight to t he peaceful 
en joymen t of the i r possessions a n d the non-d i sc r imina t ion pr inc ip le , t h e 
C o u r t of C a s s a t i o n held t h a t it was mani fes t ly i l l-founded. 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. Law n o . 85 o f 22 O c t o b e r 1971 

19. Th i s s t a t u t e governs the exped i t ed exp ropr i a t i on p r o c e d u r e , which 
p e r m i t s a u t h o r i t i e s to s t a r t bu i ld ing before exp rop r i a t i on . O n c e a s c h e m e 
has been dec la red to be in the public i n t e r e s t and the p lans a d o p t e d , t he 
a u t h o r i t i e s m a y m a k e an exped i t ed possession o rde r , for a l imi ted per iod 
not exceed ing five yea r s , in respec t of t he land to be e x p r o p r i a t e d . T h e 
o rde r will lapse if physical possession of t he land is not t a k e n wi th in t h r e e 
m o n t h s af ter its issue. After the land has been possessed, a formal 
e x p r o p r i a t i o n o r d e r m u s t be m a d e and c o m p e n s a t i o n paid. 

B. T h e c o n s t r u c t i v e - e x p r o p r i a t i o n r u l e (occupazione acquisitiva or 
accessione invertita) 

20. D u r i n g the 1970s, a n u m b e r of local a u t h o r i t i e s took possession of 
land us ing the exped i t ed p r o c e d u r e but failed s u b s e q u e n t l y to issue a n 
e x p r o p r i a t i o n o rde r . T h e I ta l ian cou r t s were confronted wi th cases in 
which the l a n d o w n e r had de facto lost use of t he land as it had b e e n 
possessed a n d bui ld ing works in the public in t e re s t had b e e n u n d e r t a k e n . 
T h e ques t ion arose w h e t h e r the m e r e fact t h a t works had been ca r r i ed out 
m e a n t t h a t t he owner had also lost t i t le to the land. 

/. Case-law before the Court of Cassation's judgment no. 1464 of 16 February 
1983 

21 . T h e r e was a s u b s t a n t i a l d ive rgence in the decis ions of t he C o u r t of 
C a s s a t i o n over t he effects of ca r ry ing ou t bu i ld ing works in t he publ ic 
i n t e r e s t on land w h e r e possession had been t a k e n unlawfully. Unlawful 
possession m e a n s possession t h a t is unlawful from the s t a r t , in o t h e r 
words ob t a ined wi thou t au tho r i ty , or t h a t is init ially au tho r i s ed bu t 
s u b s e q u e n t l y b e c a m e unlawful , e i t he r because the a u t h o r i t y is q u a s h e d 
or because possess ion con t inues beyond the a u t h o r i s e d per iod wi thou t an 
e x p r o p r i a t i o n o rde r be ing m a d e . 
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22. U n d e r one line of case-law, t he owner of land t h a t h a d been 
possessed by the a u t h o r i t i e s did not lose o w n e r s h i p af ter comple t ion of 
the works in the public in t e re s t . However , he could not r eques t 
r e i n s t a t e m e n t of t he land; his only r e m e d y was to b r ing an act ion in 
d a m a g e s for wrongful possession. No l imi t a t ion per iod appl ied to such 
ac t ions as t he unlawful n a t u r e of t he possession was con t inu ing . T h e 
a u t h o r i t i e s could a t any t i m e issue a formal exp ropr i a t i on o rde r . If they 
did so, t he act ion in d a m a g e s was t r a n s f o r m e d into a d i spu te over the 
c o m p e n s a t i o n for exp rop r i a t i on , wi th d a m a g e s for the loss of en joyment 
of t he land be ing d u e only for the per iod pr ior to t he m a k i n g of the 
exp rop r i a t i on o r d e r (see, a m o n g o t h e r au tho r i t i e s , the j u d g m e n t s of t he 
C o u r t of C a s s a t i o n nos. 2341 of 1982; 4741 of 1981; a n d 6452 and 6308 of 
1980). 

23 . U n d e r a second l ine, t he l andowner did not lose p r o p e r t y in the 
land and could r e q u e s t its r e i n s t a t e m e n t if t he a u t h o r i t i e s had ac ted 
o t h e r t h a n in t he public i n t e r e s t (see, for e x a m p l e , t he C o u r t of 
C a s s a t i o n ' s j u d g m e n t s nos. 1578 of 1976 a n d 5679 of 1980). 

24. U n d e r a th i rd l ine, an owner d ispossessed by the au tho r i t i e s 
a u t o m a t i c a l l y lost t i t le to t he land as soon as it h a d been a l t e r ed 
i r reversibly, t h a t is to say on comple t ion of t he works in the public 
i n t e r e s t . H e was en t i t l ed to c la im d a m a g e s ( the sole a u t h o r i t y is the 
C o u r t of Cas sa t i on ' s j u d g m e n t no. 3243 of 1979). 

2. Court of Cassation judgment no. 1464 of 16 February 1983 

25. In a j u d g m e n t of 16 F e b r u a r y 1983, the C o u r t of Cas sa t i on , s i t t ing 
as a full cour t , resolved the conflict b e t w e e n the case- law a u t h o r i t i e s and 
a d o p t e d the th i rd solut ion. In so doing, it e s t ab l i shed t h e cons t ruc t ive-
e x p r o p r i a t i o n rule (accessione invertita or occupazione acquisitiva). U n d e r t he 
ru le , t he publ ic a u t h o r i t i e s a cqu i r e t i t le to t h e land from the ou t se t before 
formal exp rop r i a t i on if, a f te r t a k i n g possession of t he land and 
i r respec t ive of w h e t h e r such possession is lawful, the works in t he public-
i n t e r e s t a re pe r fo rmed . If, initially, the land is possessed wi thou t 
au tho r i t y , t he t r ans fe r of p r o p e r t y t akes p lace w h e n the works in the 
publ ic in t e re s t a r e c o m p l e t e d . If t he t a k i n g of possession was au tho r i s ed 
from the o u t s e t , p r o p e r t y is t r ans f e r r ed on the expiry of the au tho r i s ed 
per iod of possess ion. In t he s a m e j u d g m e n t , t he C o u r t of Cassa t ion 
s t a t e d t h a t , on a cons t ruc t ive exp rop r i a t i on , the owner is en t i t l ed to 
c o m p e n s a t i o n in full as t he acquis i t ion of t he land has t a k e n place 
w i thou t t i t le (sine titulo). However , c o m p e n s a t i o n is not paid 
au toma t i ca l l y : the owner m u s t lodge a claim for d a m a g e s . In addi t ion , 
t he r ight to c o m p e n s a t i o n is subject to a five-year l imi t a t ion per iod tha t 
appl ies to ac t ions in to r t ; the s t a r t ing -po in t is the d a t e t he land is 
i r revers ibly a l t e r ed . 
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3. Case-law after the Court of Cassation's judgment no. 1464 of 1983 

(a) Limitation period 

26. Init ial ly, it was held t h a t no l imi t a t i on per iod appl ied , since 
possession of t he land wi thou t t i t le was a con t inu ing unlawful act (see 
p a r a g r a p h 22 above) . In its j u d g m e n t no. 1464 of 1983, t he C o u r t of 
C a s s a t i o n s t a t e d t h a t t h e r ight to c o m p e n s a t i o n was subject to a five-year 
l imi ta t ion per iod (see p a r a g r a p h 25 above) . Subsequen t ly , t he Firs t 
Division of t he C o u r t of C a s s a t i o n said t h a t a t en-year l imi t a t i on per iod 
should apply ( j u d g m e n t s nos. 7952 of 1991 a n d ' 10979 of 1992). O n 
22 N o v e m b e r 1992 the full cour t of the C o u r t of C a s s a t i o n dec ided t h e 
issue finally, ho ld ing t h a t t he l imi ta t ion per iod is five years a n d s t a r t s to 
r u n from the d a t e the land is i r revers ibly a l t e r ed . 

(b) Cases where the principle of constructive expropriation does not apply 

27. R e c e n t d e v e l o p m e n t s in the case- law show t h a t t he m e c h a n i s m 
w h e r e b y ca r ry ing out bu i ld ing works in the public i n t e r e s t o p e r a t e s to 
t r ans fe r p r o p e r t y in the land to t he a u t h o r i t i e s is subject to excep t ions . 

28. In its j u d g m e n t no. 874 of 1996, the Consigliodi Stato s t a t e d t h a t t h e r e 
was no cons t ruc t ive exp ropr i a t i on w h e r e reso lu t ions of t he a u t h o r i t i e s and 
an exped i t ed possession o rde r h a d b e e n q u a s h e d by the a d m i n i s t r a t i v e 
cour t s , as o therwise the jud ic ia l decision would be devoid of p u r p o s e . 

29. In j u d g m e n t no. 1907 of 1997, the C o u r t of C a s s a t i o n , s i t t ing as a full 
cour t , said t h a t t he a u t h o r i t i e s did not acqu i re owne r sh ip of the land if t he i r 
r eso lu t ions and the dec l a r a t i on t h a t exp rop r i a t i on was in the public i n t e r e s t 
were d e e m e d to have b e e n null a n d void from t h e ou t se t . In such cases , t he 
owner r e t a i n e d t i t le to the land and could c la im restitutio in integrum. In the 
a l t e r n a t i v e , h e could seek d a m a g e s . T h e unlawful n a t u r e of t h e possess ion 
in such cases was con t inu ing a n d no l imi ta t ion per iod appl ied . 

30. In j u d g m e n t no. 6515 of 1997, t he C o u r t of C a s s a t i o n , s i t t ing as a 
full cour t , said tha t t h e r e was no t r ans f e r of p r o p e r t y w h e r e the 
d e c l a r a t i o n t h a t exp rop r i a t i on was in t he publ ic i n t e r e s t h a d b e e n 
annu l l ed by the admin i s t r a t i ve cour t s . In such cases , t he re fo re , t he 
cons t ruc t ive -expropr i a t ion ru le did not apply. T h e owner , who r e t a i n e d 
owne r sh ip of the land, was en t i t l ed to c la im restitutio in integrum. If he 
b r o u g h t an act ion in d a m a g e s , t h a t en t a i l ed a waiver of his r ight to 
restitutio in integrum. T h e five-year p resc r ip t ion per iod s t a r t e d to run from 
the d a t e w h e n the decision of t he a d m i n i s t r a t i v e cour t b e c a m e final. 

3 1 . In j u d g m e n t no. 148 of 1998, t he Firs t Division of t he C o u r t of 
C a s s a t i o n followed the decision of t he full cour t and held t h a t t h e r e was 
no t r ans fe r of p rope r ty by cons t ruc t ive e x p r o p r i a t i o n w h e r e t h e 
dec l a r a t i on tha t the bu i ld ing works were in t he publ ic in t e re s t was 
d e e m e d to have been invalid from the ou t se t . 
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(c) Constitutional Court judgment no. 188 of 1995 

32. In th is j u d g m e n t , the C o n s t i t u t i o n a l C o u r t was cal led upon to 
decide firstly w h e t h e r t he cons t ruc t ive -exprop r i a t i on rule was compa t ib l e 
wi th the C o n s t i t u t i o n . T h e cour t dec l a red tha t ques t i on inadmiss ib le on 
t he g round t h a t it had ju r i sd ic t ion to e x a m i n e s t a t u t o r y provisions only, 
not ru les es tab l i shed by the cou r t s . Secondly, it held t h a t the appl ica t ion to 
an ac t ion for c o m p e n s a t i o n of t h e five-year l imi ta t ion per iod laid down by 
Art ic le 2043 of the Civil Code for c la ims in tor t was c o m p a t i b l e wi th the 
C o n s t i t u t i o n . T h e fact t h a t t he a u t h o r i t i e s had become owners of the land 
by t a k i n g a d v a n t a g e of the i r own unlawful conduc t did not pose any 
difficulty u n d e r the C o n s t i t u t i o n , since the public in t e re s t in t he 
p re se rva t ion of works for t he public good ou twe ighed the individual ' s 
i n t e r e s t in t he r ight of p roper ty . 

(d) Level of compensation for constructive expropriation 

33. U n d e r t he C o u r t of Cas sa t i on ' s case- law on cons t ruc t ive 
exp rop r i a t i ons , c o m p e n s a t i o n in full, t h a t is to say d a m a g e s for the 
dej j r ivat ion of t he l and , is d u e to t he owner in cons ide ra t ion for the loss 
of o w n e r s h i p caused by the unlawful t a k i n g of possession. 

34. T h e F i n a n c e Law of 1992 (Article 5 bis of Legis la t ive D e c r e e no. 333 
of 11 Ju ly 1992) s u p e r s e d e d tha t case- law by prov id ing t h a t t he 
c o m p e n s a t i o n payable on cons t ruc t ive e x p r o p r i a t i o n s could not exceed 
the a m o u n t d u e on formal exp rop r i a t i ons . In j u d g m e n t no. 369 of 1996, 
t he C o n s t i t u t i o n a l C o u r t dec l a red tha t provision u n c o n s t i t u t i o n a l . 

35. U n d e r F inance Law no. 662 of 1996, which a m e n d e d the provision 
tha t had been dec l a r ed uncons t i t u t i ona l , c o m p e n s a t i o n in full canno t be 
a w a r d e d for dispossess ions effected before 30 S e p t e m b e r 1996. In such 
cases , c o m p e n s a t i o n c a n n o t exceed such a m o u n t , plus 10%, bu t wi thout 
apply ing the 4 0 % reduc t ion , as would have b e e n payable on a formal 
e x p r o p r i a t i o n (one-hal f of t he s u m of t he m a r k e t va lue plus the income 
from the l and , less 40%) . In a j u d g m e n t no. 148 of 30 Apri l 1999, t he 
C o n s t i t u t i o n a l C o u r t held t h a t t h a t provision was c o m p a t i b l e wi th t he 
C o n s t i t u t i o n . However , in the s a m e decis ion, it said t h a t c o m p e n s a t i o n in 
full, u p to t he m a r k e t va lue of the land, could be c l a imed w h e r e t he 
dispossess ion and depr iva t ion of the land were not in t he publ ic in te res t . 

T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

36. T h e G o v e r n m e n t m a i n t a i n e d t h a t t he app l i can t s no longer had a n 
i n t e r e s t in p u r s u i n g the app l ica t ion and asked the C o u r t to d ismiss it. 
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37. T h e G o v e r n m e n t said tha t two parcels of land had been 
e x p r o p r i a t e d from t h e app l i can t s by the N o i c a t t a r o a u t h o r i t i e s . T h e land 
fo rming the subject m a t t e r of t he app l ica t ion covered 2,649 sq. m. and was 
e n t e r e d on t h e c a d a s t r a l r eg i s t e r as parce l no. 590; t he land conce rned by 
the o t h e r e x p r o p r i a t i o n had a surface a r e a of 6,037 sq. m. O n 21 Apri l 1997 
the app l i can t s r eached a s e t t l e m e n t a g r e e m e n t wi th t he N o i c a t t a r o Town 
Counci l at t he end of t he p roceed ings conce rn ing tha t o t h e r parce l of land. 
T h e G o v e r n m e n t m a i n t a i n e d t h a t t he s u m paid by the a u t h o r i t i e s 
p u r s u a n t to t h a t a g r e e m e n t also inc luded c o m p e n s a t i o n for t he loss of 
t h e 2,649 sq. m. of land forming the subject m a t t e r of the app l ica t ion . 

38. In suppor t of the i r case , t h e G o v e r n m e n t r e fe r red to the rec i ta ls of 
t h e s e t t l e m e n t a g r e e m e n t , in which it was s t a t e d t h a t at the or igin of t he 
a g r e e m e n t was t he t a k i n g of possession —with a view to bu i ld ing a covered 
m a r k e t - of 6,037 sq. m. of t he C a r b o n a r a a n d V e n t u r a e s t a t e , r eg i s t e r ed 
on the c a d a s t r a l p lan as folio no. 34, parce ls nos. 323, 344 and 590. 

39. T h e app l i can t s con t e s t ed the G o v e r n m e n t ' s submiss ion , a r g u i n g 
t h a t t h e s e t t l e m e n t a g r e e m e n t r e l a t e d only t o t h e 6,037 sq. m . of land 
e x p r o p r i a t e d for the bu i ld ing of a m a r k e t . T h e y said t h a t , a long with 
o t h e r parce ls , parce l no. 590 had been inc luded in t he 1976 o rde r 
a u t h o r i s i n g possession of t he 6,037 sq. m. of land by m i s t a k e , as the 
en t i r e plot had a l ready been used for the bu i ld ing of the school. T h a t 
e r r o r had consequen t ly also a p p e a r e d in the rec i ta ls to the s e t t l e m e n t 
a g r e e m e n t . T h e app l i can t s invited t he C o u r t to e x a m i n e side by side t he 
s e t t l e m e n t a g r e e m e n t and the repor t lodged on 6 O c t o b e r 1986 by the 
expe r t appo in t ed by the Bari Dis t r ic t C o u r t in connec t ion with the 
d i spu t e over t he land i n t e n d e d for the bu i ld ing of a m a r k e t . T h e y said 
t h a t t h a t would enab le the C o u r t to see t h a t t he s e t t l e m e n t a g r e e m e n t 
did not r e l a t e to t he 2,649 sq . m . of land fo rming t h e subject m a t t e r of 
t he appl ica t ion . 

40. T h e C o u r t has e x a m i n e d the s e t t l e m e n t a g r e e m e n t and the 
e x p e r t ' s r epo r t of 6 O c t o b e r 1986. 

4 1 . O n pages 9 a n d 10 of t h e 1986 r epo r t , t h e e x p e r t s t a t e d t h a t t he 
land original ly be longing to the app l i can t s could be divided in to t h r ee 
sect ions in the light of t he c h a n g e s t h a t h a d been m a d e : 

(i) a first sect ion tha t had not been e x p r o p r i a t e d ; 
(ii) a second sec t ion of 2,649 sq. m. c o r r e s p o n d i n g to pa rce l no. 590 
which had been used for a school; 
(iii) a t h i r d sect ion of 6,037 sq. m. c o r r e s p o n d i n g to o t h e r parce ls of 
land forming the subject m a t t e r of t he l i t igat ion for which the expe r t 
had been a p p o i n t e d . Possession of t h a t sect ion had been t a k e n on 
16 S e p t e m b e r 1976, a m a r k e t a n d a road had been buil t on it and 
g a r d e n s p l a n t e d . 
42 . A l t h o u g h pa rce l no. 590 is i ndeed r e f e r r e d to in t h e rec i ta l s to t he 

s e t t l e m e n t a g r e e m e n t , t ha t s a m e a g r e e m e n t also s t a t e s t h a t the 
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c o m p e n s a t i o n paid by the a u t h o r i t i e s r e l a t e s to o t h e r pa rce l s of land - all 
r ecorded on folio no. 34 of t he cadas t r a l r e g i s t e r - w i t h a to ta l sur face-a rea 
of 6,037 sq. m. 

43 . H a v i n g p e r u s e d those d o c u m e n t s , the C o u r t cons iders t h a t t he 
G o v e r n m e n t have not shown t h a t t he a m o u n t paid to t he app l i can t s 
p u r s u a n t to the s e t t l e m e n t a g r e e m e n t r e l a t e d to t he land fo rming the 
subject m a t t e r of the app l ica t ion . 

44. C o n s e q u e n t l y , t he G o v e r n m e n t ' s p r e l i m i n a r y object ion m u s t be 
d i smissed . 

II. ALLEGED V I O L A T I O N O F ARTICLE 1 O f P R O T O C O L No. 1 

45. T h e app l i can t s compla ined t h a t t hey had been depr ived of the i r 
land in c i r c u m s t a n c e s t h a t w e r e i ncompa t ib l e wi th t he r e q u i r e m e n t s of 
Art ic le 1 of Protocol No. 1, which provides : 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or 
penalties." 

A. A r g u m e n t s b e f o r e t h e C o u r t 

/. The applicants 

46. T h e app l i can t s asked the C o u r t to dec la re t h a t t h e appl ica t ion of 
t he cons t ruc t ive -expropr i a t ion rule in the i n s t an t case did not comply wi th 
the r e q u i r e m e n t of lawfulness. 

47. T h e y re fe r red to t he not ion of a legal n o r m a n d observed t h a t t he 
cons t ruc t ive -expropr i a t ion ru le was an a n o m a l y in t he I ta l ian legal 
sys tem. It was cons ide red by the d o m e s t i c cour t s as be ing an express ion of 
t he "l iving law", yet did not have t he s a m e effects as s t a t u t o r y provisions as , 
firstly, it was not b ind ing on the cour t s and , secondly, its cons t i tu t iona l i ty 
could not be reviewed. Even if they were to accept t he idea t h a t t h e rule 
cons t i t u t ed a legal n o r m , t he app l i can t s , r e f e r r i ng to t he Krus l in v. F rance 
case ( j udgmen t of 24 Apr i l 1990, Scr ies A no. 176-A), observed t h a t it had to 
be accessible , its effects had to be foreseeable and it h a d to be compa t ib l e 
wi th t he pr inc ip le of the ru le of law. 

48. In t h a t r ega rd , the app l i can t s m a i n t a i n e d t h a t t he u n c e r t a i n t i e s 
a n d changes in t he case-law to which t h e cons t ruc t ive -exprop r i a t i on rule 
had given r ise , c o m b i n e d wi th t h e way in which it had b e e n appl ied in the i r 
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case , a m o u n t e d to a violat ion of the pr inciple of the ru le of law. In the i r 
submiss ion , it h a d been impossible for t h e m to foresee t h a t the i r r ight of 
p r o p e r t y would be cons ide red by the cou r t s to have b e e n ex t ingu i shed . 
F u r t h e r m o r e , by t he t i m e the C o u r t of C a s s a t i o n es tab l i shed in 1983 t h a t 
t he five-year l imi t a t i on per iod h a d to apply, t he app l i can t ' s case had b e e n 
p e n d i n g for t h r e e yea r s . Moreove r , the C o u r t of C a s s a t i o n ' s j u d g m e n t of 
1992, which finally resolved the issue of which l imi t a t ion per iod should 
apply, was del ivered w h e n the a p p l i c a n t s ' appea l on poin ts of law was 
p e n d i n g . 

49. T h e app l i can t s wen t on to observe t h a t cons t ruc t ive exp rop r i a t i ons 
were effected not af ter p roceed ings in due form but following the physical 
t a k i n g of possession by the a u t h o r i t i e s . T h e l a t t e r b e c a m e owners of t he 
land a n d t hus ex t ingu i shed the l a n d o w n e r s ' r ight of p rope r ty desp i t e t he 
unlawful n a t u r e of the i r conduc t . T h e app l i can t s po in ted out t h a t t he onus 
was on the l andowner if he wished to ob ta in c o m p e n s a t i o n , as he was 
r e q u i r e d to m a k e a c la im for d a m a g e s . Moreover , a cei l ing had b e e n 
placed on the m e a s u r e of d a m a g e s by the f inance laws, such t h a t 
l andowner s could no longer ob ta in r e p a r a t i o n in full for the loss su s t a ined . 

50. Refe r r ing to the C o m m i s s i o n ' s r epor t , t he app l i can t s also a r g u e d 
t h a t t he depr iva t ion of the i r land c o n t r a v e n e d the pr inciple t h a t a fair 
ba lance should be s t ruck . 

5 1 . T h e app l i can t s concluded by r e q u e s t i n g the C o u r t to find t h a t 
t h e r e h a d b e e n a violat ion of Art ic le 1 of Protocol No. 1. 

2. The Government 

52. T h e G o v e r n m e n t r e i t e r a t e d the i r observa t ions before the 
C o m m i s s i o n in which , r e fe r r ing to t he C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t 
no. 188 of 1995, they had m a i n t a i n e d tha t the s i t ua t ion c o m p l a i n e d of by 
t he app l i can t s was c o m p a t i b l e wi th Art ic le 1 of Protocol No . 1. 

53 . In t he i r m e m o r i a l s lodged wi th t h e C o u r t , t he G o v e r n m e n t 
observed t h a t cons t ruc t ive e x p r o p r i a t i o n was provided for "by law", even 
t h o u g h not set out in any s t a t u t o r y provision. As a pr inciple e s t ab l i shed by 
the case-law, t he cons t ruc t ive -expropr i a t ion rule fo rmed pa r t of I t a l i an 
posit ive law bu t , unl ike s t a t u t o r y provisions, t h e r e was no need for it to 
come in to force formal ly as it was fo rmu la t ed over t he course of t i m e a n d 
t h e cour t s were not bound to apply it. T h e G o v e r n m e n t con t e s t ed t he 
C o m m i s s i o n ' s view t h a t t he cons t ruc t ive -expropr i a t ion rule was not in 
ex i s t ence a t t h e t i m e possession of t h e l and was t a k e n , t h a t is to say 
before t he C o u r t of Cas sa t i on ' s j u d g m e n t no. 1464 of 1983. T h e 
G o v e r n m e n t m a i n t a i n e d t h a t the ru le had , at t he m a t e r i a l t i m e , a l r eady 
been es tab l i shed by the cour t s . 

54. T h e G o v e r n m e n t m a i n t a i n e d t h a t t h r e e condi t ions h a d to be 
sat isf ied for a t r ans f e r of p r o p e r t y by cons t ruc t ive exp rop r i a t i on to be 
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lawful: t he works h a d genu ine ly to be in t he publ ic i n t e r e s t ; t he l andowner 
had to have access to t he cour t s for review of the publ ic - in te res t issue; and 
c o m p e n s a t i o n had to be pa id for the depr iva t ion of t he p rope r ty . 

55. T h e G o v e r n m e n t no ted t h a t t he app l i can t s h a d not sugges t ed tha t 
e i t he r of t he first two condi t ions had not been satisfied. As to the th i rd , t he 
G o v e r n m e n t m a i n t a i n e d t h a t t he app l i can t s had received c o m p e n s a t i o n 
as p a r t of t he s e t t l e m e n t a g r e e m e n t conce rn ing t h e exp ropr i a t i on of 
a n o t h e r pa rce l of land (see p a r a g r a p h s 36-38 above) . T h e G o v e r n m e n t 
consequen t ly cons ide red t h a t the app l i can t s were seek ing to ob ta in 
unjust e n r i c h m e n t t h r o u g h the C o u r t . 

56. T h e G o v e r n m e n t concluded by a sk ing the C o u r t to dec la re t he 
app l ica t ion un founded . 

3. The Commission 

57. In its r epor t , t he C o m m i s s i o n expressed the view t h a t the 
app l i can t s had been depr ived of the i r land t h r o u g h the re t rospec t ive 
app l ica t ion of t he cons t ruc t ive -exprop r i a t i on ru le and tha t the i r r ight to 
c o m p e n s a t i o n had been dec la red t i m e - b a r r e d as a resu l t of the 
r e t rospec t ive appl ica t ion of t he re levan t l imi ta t ion per iod. H a v i n g found 
t h a t no c o m p e n s a t i o n h a d been paid to t he app l i can t s , it cons ide red tha t 
t ha t f inding sufficed for it to conc lude t h a t t h e r e had b e e n a violat ion of 
Art ic le 1 of Protocol No. !.. 

B. C o m p l i a n c e w i t h A r t i c l e 1 o f P r o t o c o l N o . 1 

58. T h e C o u r t r e i t e r a t e s t h a t Ar t ic le 1 of Protocol No. 1 con ta ins t h r e e 
dis t inct ru les : " the first ru le , set out in t he first s e n t e n c e of t he first 
p a r a g r a p h , is of a g e n e r a l n a t u r e a n d e n u n c i a t e s t he pr inc ip le of the 
peaceful en joymen t of p rope r ty ; the second ru le , con t a ined in t he second 
s e n t e n c e of t he first p a r a g r a p h , covers dep r iva t ion of possessions and 
subjects it to ce r t a in condi t ions ; t he th i rd ru le , s t a t e d in t he second 
p a r a g r a p h , recognises t h a t the C o n t r a c t i n g S t a t e s a r e en t i t l ed , a m o n g s t 
o t h e r t h ings , to con t ro l t he use of p r o p e r t y in accordance wi th the gene ra l 
i n t e r e s t ... T h e t h r e e rules a r e not , however , ' d i s t inc t ' in t h e sense of be ing 
u n c o n n e c t e d . T h e second and th i rd rules a r e c o n c e r n e d wi th pa r t i cu l a r 
i n s t ances of i n t e r f e r ence wi th t he r ight to peaceful en joyment of 
p r o p e r t y a n d should the re fo re be c o n s t r u e d in the light of the gene ra l 
pr inciple e n u n c i a t e d in the first r u l e " (see, a m o n g o t h e r a u t h o r i t i e s , the 
J a m e s and O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t of 21 F e b r u a r y 1986, 
Series A no. 98, pp. 29-30, § 37, pa r t ly following the t e r m s of the C o u r t ' s 
analysis in t he S p o r r o n g and L o n n r o t h v. Sweden j u d g m e n t of 
23 S e p t e m b e r 1982, Ser ies A no. 52, p . 24, § 6 1 ; see also the Holy 
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M o n a s t e r i e s v. G r e e c e j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A no. 301-A, 
p. 3 1, § 56, and Iatridis v. Greece [ G C ] , no. 31107/96, § 55 , E C I I R 1999-11). 

/. Whether there has been an interference 

59. T h e C o u r t no tes t h a t it is c o m m o n g round t h a t t h e r e has been a 
depr iva t ion of possess ions . 

60. In o r d e r to d e t e r m i n e w h e t h e r t h e r e has been a depr iva t ion of 
possess ions wi th in t he m e a n i n g of the second ru le , t he C o u r t m u s t not 
confine itself to e x a m i n i n g w h e t h e r t h e r e has b e e n dispossession or 
formal exp rop r i a t i on , it m u s t look beh ind the a p p e a r a n c e s and 
inves t iga te the rea l i t ies of t he s i tua t ion compla ined of. Since the 
Conven t i on is i n t e n d e d to g u a r a n t e e r igh ts t h a t a r e "prac t ica l a n d 
effective", it has to be a s c e r t a i n e d w h e t h e r tha t s i t ua t ion a m o u n t e d to a 
de facto exp rop r i a t i on (see t he S p o r r o n g a n d L o n n r o t h j u d g m e n t c i ted 
above, pp. 24-25, § 63) . 

61 . T h e C o u r t no tes t h a t in t he p r e s e n t case t he C o u r t of C a s s a t i o n 
held, in a decision t h a t was final and in which it appl ied the cons t ruc t ive -
e x p r o p r i a t i o n ru le , t h a t t h e r e had been a t r ans fe r of p rope r ty in favour of 
t he N o i c a t t a r o T o w n Counc i l ; as a consequence of t h a t decision t he 
app l i can t s were depr ived of t he possibil i ty of o b t a i n i n g d a m a g e s . In those 
c i r c u m s t a n c e s , t he C o u r t finds t h a t t he effect of t he j u d g m e n t of t he 
C o u r t of C a s s a t i o n was to depr ive the app l i can t s of the i r possess ions 
wi th in t he m e a n i n g of t he second s en t ence of t he first p a r a g r a p h of 
Art ic le 1 of Protocol No . 1 (see Brumdrescu v. Romania [ G C ] , no. 28342/95 , 
§ 7 7 , E C H R 1999-VII). 

62. In o rde r to be compa t ib l e wi th Art ic le 1 of Protocol No. 1, such a n 
in t e r f e rence m u s t be "in t he publ ic i n t e r e s t " , "subject to t he condi t ions 
provided for by law a n d by the g e n e r a l pr inc ip les of i n t e r n a t i o n a l law" 
and m u s t s t r ike a "fair b a l a n c e " b e t w e e n the d e m a n d s of the g e n e r a l 
i n t e re s t of t he c o m m u n i t y and the r e q u i r e m e n t s of t he p ro tec t ion of the 
individual ' s f u n d a m e n t a l r igh ts (see t he S p o r r o n g a n d L o n n r o t h j u d g m e n t 
ci ted above, p . 26, § 69) . F u r t h e r m o r e , t he issue of w h e t h e r a fair ba l ance 
has been s t ruck "becomes re levant only once it h a s b e e n es tab l i shed t h a t 
t he in te r fe rence in ques t ion satisfied t he r e q u i r e m e n t of lawfulness a n d 
was not a r b i t r a r y " (sec Iatridis c i ted above, § 58, and Beyeler v. Italy [ G C ] , 
no. 33202/96, § 107, E C H R 2000-1). Accordingly, t he C o u r t does not 
cons ider it a p p r o p r i a t e to base its decis ion solely on the finding t h a t t h e 
app l i can t s received no c o m p e n s a t i o n . 

2. Compliance with the requirement of lawfulness 

63. T h e C o u r t r e i t e r a t e s t h a t t he first a n d most i m p o r t a n t 
r e q u i r e m e n t of Ar t ic le 1 of Protocol No . 1 is t h a t any in t e r f e rence by a 
public a u t h o r i t y wi th t he peaceful en joyment of possessions should be 
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lawful. T h e rule of law, one of t he f u n d a m e n t a l pr inciples of a d e m o c r a t i c 
society, is i n h e r e n t in all t he Art ic les of t he Conven t i on (see Iatridis c i ted 
above, § 58) and en ta i l s a du ty on the pa r t of the S t a t e or o t h e r public 
a u t h o r i t y to comply wi th jud ic ia l o rde r s or decis ions aga ins t it . 

64. T h e C o u r t does not cons ider it necessa ry to decide in t he abs t r ac t 
w h e t h e r the role in the con t inen ta l - l aw sys tem of a ru le , such as the 
cons t ruc t ive -expropr i a t ion ru le , e s t ab l i shed by the cour t s is c o m p a r a b l e 
to t h a t of s t a t u t o r y provisions. However , it r e i t e r a t e s t h a t the 
r e q u i r e m e n t of lawfulness m e a n s t h a t ru les of d o m e s t i c law m u s t be 
sufficiently accessible , prec ise a n d foreseeable (see the H e n t r i c h v. F rance 
j u d g m e n t of 22 S e p t e m b e r 1994, Ser ies A no . 296-A, pp . 19-20, § 42, and 
t h e L i thgow a n d O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t of 8 J u l y 1986, 
Ser ies A no. 102, p . 47, § 110). 

65. In t h a t connec t ion , the C o u r t observes tha t the case- law on 
cons t ruc t ive exp rop r i a t i ons has evolved in a way t h a t has led to the rule 
be ing appl ied incons is ten t ly (see p a r a g r a p h s 21-35 above) , a factor which 
could resu l t in un fo reseeab le or a r b i t r a r y o u t c o m e s a n d depr ive l i t igants 
of effective p ro tec t ion of the i r r igh t s a n d which, as a c o n s e q u e n c e , is 
incons is ten t wi th t he r e q u i r e m e n t of lawfulness . 

66. T h e C o u r t also no tes t h a t , u n d e r t he ru le es tab l i shed by the C o u r t 
of C a s s a t i o n in its j u d g m e n t no. 1464 of 1983, every cons t ruc t ive 
exp rop r i a t i on follows the unlawful t a k i n g of possession of t he land. T h e 
unlawfulness may exist at the o u t s e t , if t he t a k i n g of possession is 
u n a u t h o r i s e d , or ar ise subsequen t ly , if the a u t h o r i t i e s r e m a i n in 
possession beyond the a u t h o r i s e d per iod . T h e C o u r t has r e se rva t ions as 
to t he compat ib i l i ty wi th t he r e q u i r e m e n t of lawfulness of a m e c h a n i s m 
which, genera l ly , enab le s the a u t h o r i t i e s to benefi t from an unlawful 
s i t ua t ion in which the l andowner is p r e s e n t e d wi th a fait accompli. 

67. It no tes , finally, t h a t c o m p e n s a t i o n for depr iva t ion of p rope r ty is 
not pa id a u t o m a t i c a l l y by the a u t h o r i t i e s , bu t m u s t be c la imed by the 
l andowner wi th in five yea r s . T h a t m a y prove to be i n a d e q u a t e p ro tec t ion . 

68. In any event , t he C o u r t is r e q u i r e d to verify w h e t h e r t h e way in 
which the d o m e s t i c law is i n t e r p r e t e d a n d appl ied p roduces consequences 
t h a t a r e cons i s ten t wi th the pr inc ip les of t he Conven t ion . 

69. In the in s t an t case , the C o u r t no tes t h a t , p u r s u a n t to the 
cons t ruc t ive -expropr i a t ion ru le , t he C o u r t of C a s s a t i o n held t h a t the 
app l i can t s h a d b e e n depr ived of the i r land from 28 O c t o b e r 1972. T h a t 
t r ans f e r of p r o p e r t y to t he a u t h o r i t i e s the re fo re occur red d u r i n g the 
per iod of possession wi thou t t i t le (sine titulo), au tomat i ca l ly , following 
comple t i on of t he public works . T h e C o u r t cons iders t h a t t h a t s i tua t ion 
could not be r e g a r d e d as " fo reseeab le" as it was only in t he final decision, 
the j u d g m e n t of t he C o u r t of C a s s a t i o n , t h a t t he cons t ruc t ive -
exp rop r i a t i on rule could be r e g a r d e d as be ing effectively appl ied . O n 
t h a t po in t , t he C o u r t refers to t he evolut ion of the case- law (see 
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p a r a g r a p h s 21-31 above) and to t he fact t h a t a case- law ru le does not bind 
the cour t s as r e g a r d s its appl ica t ion (see p a r a g r a p h 53 above) . T h e C o u r t 
consequen t ly finds t h a t t he app l i can t s did no t b e c o m e c e r t a i n t h a t t hey 
had been depr ived of the i r land unt i l 26 N o v e m b e r 1993, w h e n the C o u r t 
of C a s s a t i o n ' s j u d g m e n t was lodged wi th t he regis t ry . 

70. Secondly, t he C o u r t observes t h a t t he s i tua t ion in issue e n a b l e d t he 
a u t h o r i t i e s to der ive a benefi t from t ak ing possess ion of land which they 
had held wi thou t t i t le since 30 J u n e 1972. 

71. F u r t h e r m o r e , t he C o u r t no tes t h a t t he C o u r t of C a s s a t i o n appl ied 
t he five-year l imi t a t ion per iod from the d a t e of comple t i on of t he works 
(28 O c t o b e r 1972). As a resu l t , t he app l i can t s were den ied t he possibil i ty 
t h a t had , in pr inc ip le , been avai lable to t h e m of o b t a i n i n g d a m a g e s . 

72. T h e C o u r t cons iders t h a t such in t e r f e rence can only be descr ibed as 
a r b i t r a r y a n d consequen t ly is not compa t ib l e wi th Ar t ic le 1 of Protocol No. 1. 

73. Accordingly, t h e r e has b e e n a viola t ion of Art ic le 1 of Protocol 
No. 1. 

III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

74. Art ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

75. T h e app l i can t s c la imed 364,790,000 I t a l i an lire ( ITL) for pecun ia ry 
d a m a g e - t he va lue of t he land as assessed in an e x p e r t ' s r epor t of 
20 S e p t e m b e r 1986 - p lus i n t e r e s t a n d index- l ink ing from 30 J u n e 1972. 
In t he a l t e rna t i ve , t hey sough t I T L 161,589,000 - t he va lue of t he land as 
assessed in a n e x p e r t ' s r epor t of O c t o b e r 1986 - plus in t e re s t a n d index-
l inking from 30 J u n e 1972. T h e app l i can t s s t a t e d tha t they would be 
wil l ing to accept t h e conclusions of a fu r the r expe r t va lua t ion if t he 
C o u r t were m i n d e d to seek one . 

76. As r e g a r d s non-pecun ia ry d a m a g e , the app l i can t s c la imed 
I T L 100,000,000 each . 

77. T h e app l i can t s sough t r e i m b u r s e m e n t of I T L 163,896,627 for 
t he costs i ncu r r ed before t he na t iona l cour t s a n d of ITL 124,783,114 
for t he costs i ncu r r ed in the p roceed ings before t he C o m m i s s i o n and 
the C o u r t . 

78. T h e G o v e r n m e n t m a d e no obse rva t ions on t h a t point . 
79. T h e C o u r t cons iders t h a t t he issue of t he app l ica t ion of Art ic le 41 

is not r eady for decis ion and should be rese rved hav ing r e g a r d to t h e 
possibil i ty of an a g r e e m e n t b e t w e e n the r e s p o n d e n t S t a t e and the 
app l i can t s (Rule 75 §§ 1 a n d 4 of t he Rules of C o u r t ) . 



C A R B O N A R A A N D V E N T U R A v. I T A L Y J U D G M E N T 109 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses t he G o v e r n m e n t ' s p r e l i m i n a r y object ion; 

2. Holds t h a t t h e r e has been a viola t ion of Ar t ic le 1 of Protocol No. 1; 

3. Holds t h a t the ques t ion of the app l ica t ion of Art ic le 41 of the 
C o n v e n t i o n is not r eady for decis ion; accordingly, 
(a) reserves t h a t i ssue; 
(b) invites t he G o v e r n m e n t a n d the app l i can t s to s u b m i t , wi th in the 
fo r thcoming th ree m o n t h s , any s e t t l e m e n t t h a t t hey m a y reach ; 
(c) reserves t he fu r the r p r o c e d u r e a n d delegates to the P r e s i d e n t of the 
C h a m b e r power to fix t he s a m e if n e e d be . 

Done in F rench , and notified in wr i t i ng on 30 May 2000, p u r s u a n t to 
Ru le 77 §§ 2 and 3 of t he Rules of C o u r t . 

Er ik F R I B E R G H 

R e g i s t r a r 
A n d r ä s BAKA 

Pres iden t 
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SOMMAIRE1 

Achèvement sur la propriété des requérants des travaux de l'administration, 
déclarés illégaux, valant transfert de propriété 

Article 1 du Protocole n° 1 

Privation de propriété - Achèvement sur la propriété des requérants des travaux de 
l'administration, déclarés illégaux, valant transfert de propriété - Expropriation de fait -
Principe de légalité - Annulation ex tune des décisions administratives d'occupation du 
terrain et de construction non suivie de sa restitution - Ingérence non conforme 

* 
* * 

Propriétaire d'un terrain occupé en urgence par décision de la municipalité afin d'y 
construire une route, la société requérante obtint du tribunal administratif 
régional l'annulation du projet de construction et de l 'arrêté d'occupation des 
lieux comme étant illégaux et dépourvus d'intérêt public. L'administration 
n'ayant pas donné suite à cette décision, qui avait acquis force de chose jugée, la 
requérante engagea une procédure d'exécution afin d'obtenir la remise en état et 
la restitution du terrain. Le tribunal saisi la débouta en faisant application du 
principe de l'expropriation indirecte. Selon ce principe, dégagé par la Cour de 
cassation italienne, la puissance publique acquiert la propriété d'un terrain sans 
procéder à une expropriation formelle lorsque, après l'occupation du terrain et 
indépendamment de la légalité de l'occupation, l'ouvrage public a été réalisé. En 
l'espèce, le tribunal estima que la requérante n'était plus propriétaire du terrain 
qui appartenait désormais à la municipalité en raison de l'achèvement des travaux 
de construction de la route. La réalisation de l'ouvrage par l 'administration avait 
entraîné le transfert de la propriété du terrain et sa restitution était donc 
impossible. La requérante contesta la décision du tribunal devant le Conseil 
d'Etat, en arguant notamment que l'application de ce principe vidait de sa 
substance le premier jugement du tribunal administratif régional. Le Conseil 
d'Etat estima que l'application du principe de l'expropriation indirecte au cas 
d'espèce n'avait pas entraîné de déni de justice. Les travaux avaient été, dans 
l'ensemble, achevés avant la date du prononcé du premier jugement du tribunal 
administratif régional. La date à laquelle les travaux essentiels avaient été réalisés 
valait date du transfert de la propriété du terrain puisqu'à ce moment-là la 
destination du terrain était devenue irréversible du fait de l'achèvement des 
travaux. La restitution du terrain était donc impossible. 

Article 1 du Protocole n" 1 : la requérante a été « privée de sa propriété », la décision 
du Conseil d'Etat ayant fait application du principe de l'expropriation indirecte 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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avec pour conséquence de la priver de la possibilité d'obtenir la restitution de son 
terrain. La jurisprudence en matière d'expropriation indirecte a connu une 
évolution qui a conduit à des applications contradictoires, ce qui pourrait aboutir 
à un résultat imprévisible et arbitraire et priver les justiciables d'une protection 
efficace de leurs droits et serait donc incompatible avec le principe de légalité. En 
outre, la compatibilité avec le principe de légalité d'un mécanisme qui, de manière 
générale, permet à l'administration de tirer bénéfice d'une occupation illégale 
d'un terrain et met le propriétaire devant le fait accompli du transfert de 
propriété est sujette à caution. En l'espèce, le tribunal administratif régional a 
annulé ex tune les décisions de l'administration portant projet de construction et 
occupation des lieux, pour cause d'illégalité et d'absence d'intérêt public. 
Toutefois, ce constat d'annulation n'a pas abouti à la restitution du terrain, le 
Conseil d'Etat ayant jugé le transfert de propriété en faveur de l 'administration 
irréversible. Cette ingérence n'est pas conforme à l'article 1 du Protocole n" 1. Une 
telle conclusion dispense la Cour de rechercher si un juste équilibre a été maintenu 
entre les droits de l'intéressée et l'intérêt général. 
Conclusion : violation (unanimité). 

Article 41 : la question de l'application de l'article 41 ne se trouve pas en état, il y a 
donc lieu de la réserver. 
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Iatridis c. Grèce [GC], n" 31107/96, CEDH 1999-11 
Brumdrescu c. Roumanie [GC], n" 28342/95, CEDH 1999-VTI 
Beyelerc. Italie [GC], n" 33202/96, CEDH 2000-1 



A R R Ê T B E L V E D E R E A L B E R G H I E R A S.r.L. c. I T A L I E 115 

En l 'a f fa ire B e l v e d e r e A l b e r g h i e r a S.r.l. c. I ta l i e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sect ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . C L . R O Z A K I S , président, 

A . B . B A K A , 

B . C O N F O R T I , 

G. B O N E L L O , 

M"" V . S T R Â Z N I C K Â , 

M . P. L O R E N Z E N , 

M""' M. T S A T . S A - N I K . O L O V S K A J U £ M , 

et de M. E . F R I B E R G H , greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 13 j a n v i e r et 

11 ma i 2000, 

Rend l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 31524/96) 

d i r igée con t r e la R é p u b l i q u e i t a l i enne et dont une société à 

responsab i l i t é l imi tée de droit i ta l ien , la société Belvedere 

A l b e r g h i e r a S.r.l. («la r e q u é r a n t e » ) , avait saisi la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 2 ma i 1996, 

en v e r t u de l 'ancien ar t ic le 25 de la Conven t i on de s a u v e g a r d e des 

Dro i t s de l ' H o m m e et des L iber tés f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

L a r e q u é r a n t e a l l égua i t u n e a t t e i n t e injustif iée à son d ro i t a u respec t 

de ses b iens . Le 1" ju i l l e t 1998, la C o m m i s s i o n a décidé de p o r t e r la 

r e q u ê t e à la conna i s sance du g o u v e r n e m e n t i ta l ien («le 

G o u v e r n e m e n t » ) , en l ' invi tant à p r é s e n t e r pa r écrit des obse rva t ions 

s u r sa recevabi l i té et son b ien-fondé. 

2. A la su i te d e l ' en t r ée en v igueur du Pro tocole n" 11 à la Conven t i on 

le 1" n o v e m b r e 1998, et c o n f o r m é m e n t à l 'ar t icle 5 § 2 dudi t Protocole , 

l ' e x a m e n de l 'affaire a é té confié à la C o u r . C o n f o r m é m e n t à l 'ar t ic le 52 

§ 1 du r è g l e m e n t de la C o u r , le p r é s i d e n t d e la C o u r a a t t r i b u é l 'affaire à la 

d e u x i è m e sect ion. La c h a m b r e cons t i t uée au sein de ladi te sec t ion com

p r e n a i t de plein dro i t M. B. Confor t i , j u g e élu au t i t r e de l ' I ta l ie (ar t ic les 

27 § 2 de la Conven t i on et 26 § 1 a) d u r è g l e m e n t ) , et M . C L . Rozakis , 

p r é s iden t de la sect ion (a r t ic le 26 § 1 a) du r è g l e m e n t ) . Les a u t r e s 

m e m b r e s dés ignés pa r ce d e r n i e r p o u r c o m p l é t e r la c h a m b r e é ta ien t 

M. M. F i schbach , M. P. L o r e n z e n , M m e M . Tsa t sa -Niko lovska , M . A.B. Baka 

et M. E . Levi ts (ar t ic le 26 § 1 b) du r è g l e m e n t ) . M . F ischbach et 

M . Levi ts on t é t é r e m p l a c é s r e s p e c t i v e m e n t p a r M. G. Bonel lo et 

M m c V . S t r âzn ickâ . 
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3. Devan t la C o u r , la r e q u é r a n t e est r e p r é s e n t é e p a r M c Nicolò 

Pao le t t i . Le G o u v e r n e m e n t est r e p r é s e n t é p a r son a g e n t , M. U . Leanza , 

et pa r son coagen t , M. V. Esposi to . 

4. Le 21 s e p t e m b r e 1999, la c h a m b r e a déc la ré la r e q u ê t e r ecevab le 1 et 

a déc idé d e t e n i r u n e a u d i e n c e su r le fond. 

5. La r e q u é r a n t e et le G o u v e r n e m e n t ont chacun déposé un m é m o i r e . 

6. L ' aud ience s'est dé rou l ée en public le 13 j a n v i e r 2000 au Pala is des 

Dro i t s de l ' H o m m e , à S t r a s b o u r g . 

O n t c o m p a r u : 

- pour le Gouvernement 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L 'ESPÈCE 

7. La r e q u é r a n t e , p r o p r i é t a i r e de l 'hôtel Belvédère sis à M o n t e 

A r g e n t a r i o , é ta i t é g a l e m e n t p r o p r i é t a i r e d ' u n t e r r a i n de 1 375 m è t r e s 

c a r r é s p e r m e t t a n t a u x c l ien ts d e l 'hôtel d ' a ccéde r d i r e c t e m e n t à la m e r . 

8. P a r u n e décis ion du 19 m a i 1987, la munic ipa l i t é de M o n t e 

A r g e n t a r i o a p p r o u v a le projet de cons t ruc t i on d ' u n e r o u t e qui devai t se 

réa l i se r sur le t e r r a i n de la r e q u é r a n t e . 

9. P a r u n a r r ê t é d u 25 m a i 1987, le m a i r e de M o n t e A r g e n t a r i o 

o r d o n n a l 'occupat ion d ' u r g e n c e du t e r r a i n de la r e q u é r a n t e . A une d a t e 

non préc isée , l ' a d m i n i s t r a t i o n p rocéda à l 'occupat ion m a t é r i e l l e du 

t e r r a i n et e n t a m a les t r avaux de cons t ruc t ion . 

/. La procédure diligentée par la requérante devant le tribunal administratif 

10. La r e q u é r a n t e in t roduis i t un recours devan t le t r i buna l 

a d m i n i s t r a t i f de Toscane («le T A R » ) . Elle con tes t a i t n o t a m m e n t la 

légal i té de la décis ion de la mun ic ipa l i t é d u 19 m a i 1987 et de 

l 'occupat ion du t e r r a in . 

M. V. E S P O S I T O , coagent ; 

— pour la requérante 

M. N. P A O L E T T I , avocat au b a r r e a u de R o m e , 

M m c N. P A O L E T T I , avocate au b a r r e a u de R o m e , conseils. 

1. Note du greffe : la décision de la Cour est disponible au greffé. 
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11. Pa r un j u g e m e n t r endu le 2 d é c e m b r e 1987, le T A R de Toscane 

accueil l i t le r e cou r s d e la r e q u é r a n t e e t a n n u l a la décis ion d e la 

mun ic ipa l i t é du 19 ma i 1987 ainsi q u e tous les ac tes u l t é r i eu r s . Le 

t r ibuna l e s t i m a q u e la mun ic ipa l i t é avait app rouvé le proje t l i t igieux 

sans avoir p rocédé au p réa l ab l e à des tes ts t e c h n i q u e s suff isants . D e ce 

fait, le projet a p p r o u v é é ta i t illégal et ne pouvai t pas ê t r e cons idéré 

c o m m e d ' i n t é r ê t publ ic (non atto a realizzare un interesse pubblico). 

12. C e t t e décis ion fut déposée au greffe le 24 m a i 1988 et acqui t force 

de chose j u g é e le 9 j u i n 1989. 

2. La procédure d'exécution engagée par la requérante 

13. Pa r des l e t t r e s des 8 juillet 1988, 11 aoû t 1989 et 18 ju i l le t 1990,1a 

r e q u é r a n t e invi ta la munic ipa l i t é de M o n t e A r g e n t a r i o à p r o c é d e r à la 

r e m i s e en é t a t du t e r r a i n et à la r e s t i t u t i o n de celui-ci, en exécu t ion d u 

j u g e m e n t d u T A R . C e s cou r r i e r s d e m e u r è r e n t sans su i te . 

14. La r e q u é r a n t e in t rodu i s i t u n r ecour s en exécu t ion (giudizio di 

ottemperanza) d e v a n t le T A R de T o s c a n e , en vue d ' ob t en i r la r e m i s e en 

é t a t et la r e s t i t u t i o n du t e r r a i n , c o n f o r m é m e n t au j u g e m e n t du 

2 d é c e m b r e 1987. 

15. Pa r u n e décision du 26 j u i n 1991, le T A R re je t a le r ecours de la 

r e q u é r a n t e , au mot i f que l ' exécut ion du j u g e m e n t du 2 d é c e m b r e 1987 se 

révélai t imposs ib le du fait de l ' expropr ia t ion ind i rec te . 

16. Le t r i b u n a l observa q u e le j u g e m e n t du 2 d é c e m b r e 1987 ayant 

a n n u l é la décis ion de la mun ic ipa l i t é d e M o n t e A r g e n t a r i o en ra ison 

de vices de la p r o c é d u r e d ' i n s t ruc t ion du dossier , n ' ava i t pas exclu 

q u e , par la su i t e , la mun ic ipa l i t é pû t r enouve le r la p r o c é d u r e e t 

a d o p t e r u n e nouvel le décision - ce qu i n 'ava i t en tou t cas pas eu lieu. 

Puis le t r i buna l observa q u e , pa r le j e u du pr inc ipe d e l ' expropr ia t ion 

ind i rec te (occupazione acquisitiva), la r e q u é r a n t e n ' é t a i t plus p rop r i é t a i r e 

du t e r r a i n qui a p p a r t e n a i t d é s o r m a i s à la mun ic ipa l i t é de M o n t e 

A r g e n t a r i o en ra i son de l ' a c h è v e m e n t des t r a v a u x de cons t ruc t ion d e 

la r o u t e . En effet, en dépi t du j u g e m e n t r e n d u pa r ce m ê m e t r ibuna l 

e t m a l g r é le fait q u e l 'œuvre réa l i sée p a r l ' a d m i n i s t r a t i o n é ta i t 

d a n g e r e u s e et c o n t r a i r e à l ' in térê t publ ic , la réa l i sa t ion de l 'œuvre 

par l ' a d m i n i s t r a t i o n avai t e n t r a î n é le t r ans fe r t de p r o p r i é t é du 

t e r r a in . P a r c o n s é q u e n t , la r e s t i t u t i on du t e r r a i n é ta i t imposs ib le . 

L ' i l légal i té de ce t r ans fe r t de p rop r i é t é d o n n a i t toutefois le droit à 

l ' in té ressée de r é c l a m e r des d o m m a g e s - i n t é r ê t s devan t les ju r id i c t ions 

civiles. 

17. La r e q u é r a n t e in t e r j e t a appe l de ce t t e décision devan t le Consei l 

d 'E t a t . Elle faisait n o t a m m e n t valoir que le T A R avait cons t a t é l ' i l légali té 

d u c o m p o r t e m e n t de l ' a d m i n i s t r a t i o n avan t l ' a ccompl i s semen t des 

t r avaux p a r ce t t e d e r n i è r e et q u e l ' admin i s t r a t i on avait ignoré ce 
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j u g e m e n t . L 'appl ica t ion en l 'espèce du pr inc ipe de l ' expropr i a t ion 

ind i rec te vidait de subs t ance la décis ion judic ia i re , pu i sque 

l ' a d m i n i s t r a t i o n é ta i t l ibre d ' ag i r de m a n i è r e i l légale d a n s le seul but 

d ' a c q u é r i r la p r o p r i é t é d ' un t e r r a in . 

18. Pa r une o r d o n n a n c e du 5 j u i n 1995, la sect ion V du Consei l 

d ' E t a t , saisie du r ecour s , déc ida de dé fé re r l 'affaire devan t la fo rma t ion 

p l én iè re . Il ressor t de c e t t e o r d o n n a n c e q u e la sect ion c o n c e r n é e 

cons idéra i t q u ' e n l 'espèce la pe r t e de p r o p r i é t é du t e r r a i n du fait de la 

réa l i sa t ion de l 'œuvre pub l ique équivalai t à un déni de j u s t i ce . En effet, 

si un j u g e m e n t admin is t ra t i f , c o m m e celui du 2 d é c e m b r e 1987, 

favorable au p r o p r i é t a i r e d 'un t e r r a i n , n 'avai t a u c u n e efficacité face à 

la volonté de l ' admin i s t r a t i on de s ' app rop r i e r ce bien, il en r é su l t a i t 

q u e le p r o p r i é t a i r e conce rné é ta i t à la m e r c i de l ' admin i s t r a t i on . Pa r 

a i l leurs , la sect ion V du Consei l d 'E t a t c o n s t a t a q u e la mun ic ipa l i t é de 

M o n t e A r g e n t a r i o , ap r è s l ' annu la t ion de la décis ion pa r le TAR, n 'avai t 

j a m a i s renouve lé la p r o c é d u r e d ' i n s t ruc t ion ni a d o p t é de nouvel le 

décision. 

19. P a r un a r r ê t du 7 février 1996, le Consei l d 'E t a t en c h a m b r e s 

r éun i e s re je ta l 'appel de la r e q u é r a n t e . Le Consei l d 'E ta t e s t i m a q u e 

l ' appl ica t ion du pr inc ipe de l ' expropr i a t ion ind i rec te en l 'espèce n 'ava i t 

e n t r a î n é a u c u n déni de j u s t i c e . En effet, a f f i rma le Conse i l , les t r a v a u x 

de cons t ruc t ion ava ien t é té t e r m i n é s p o u r l 'essent ie l le 7 août 1987, à 

savoir avan t le j u g e m e n t du TAR. Après c e t t e d a t e , seuls des t r a v a u x 

c o m p l é m e n t a i r e s et de mo ind re i m p o r t a n c e ava ien t é té effectués, 

n o t a m m e n t l ' ins ta l la t ion d e l ' éc la i rage et l ' a c h è v e m e n t d e la chaus sée . 

P a r c o n s é q u e n t , le 7 août 1987 devai t ê t r e cons idéré c o m m e la d a t e du 

t r ans fe r t de la p r o p r i é t é du t e r r a in , p u i s q u ' à ce t t e d a t e la d e s t i n a t i o n de 

celui-ci é ta i t d e v e n u e i r révers ib le du fait de l ' a chèvemen t des t r a v a u x . La 

r e s t i t u t i o n d e ce d e r n i e r é ta i t imposs ib le , en ra i son de l ' exp ropr i a t ion 

ind i rec te . Le 7 août 1987 é ta i t é g a l e m e n t la d a t e à laquel le avait 

c o m m e n c é à cour i r le délai de p resc r ip t ion p o u r r é c l a m e r des d o m m a g e s -

i n t é r ê t s . 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. La l o i n 0 85 d u 22 o c t o b r e 1971 

20. C e t t e loi régit la p r o c é d u r e accé lérée d ' exp rop r i a t i on , qui p e r m e t 

à l ' admin i s t r a t i on de cons t ru i r e avan t l ' expropr i a t ion . U n e fois déc l a r ée 

d 'u t i l i t é pub l ique l 'œuvre à réa l i se r et a d o p t é le projet de cons t ruc t ion , 

l ' admin i s t r a t i on peu t d é c r é t e r l 'occupat ion d ' u r g e n c e des zones à 

e x p r o p r i e r p o u r une d u r é e d é t e r m i n é e n ' e x c é d a n t pas cinq ans . C e 

déc re t devien t c a d u c si l 'occupat ion m a t é r i e l l e du t e r r a i n n ' a pas lieu 
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d a n s les t rois mois suivant sa p r o m u l g a t i o n . Après la pér iode d 'occupa t ion 

doivent in t e rven i r un déc re t d ' exp rop r i a t i on formelle et le p a i e m e n t d ' une 

i n d e m n i t é . 

B. Le p r i n c i p e d e l ' e x p r o p r i a t i o n i n d i r e c t e (occupazione 

acquisitiva o u accessione invertita) 

2 1 . Dans les a n n é e s 70, p lus ieurs a d m i n i s t r a t i o n s locales p r o c é d è r e n t 

à des occupa t ions d ' u rgence de t e r r a i n s , qui ne furent pas suivies de 

déc re t s d ' exp rop r i a t i on . Les ju r id ic t ions i t a l i ennes se t r o u v è r e n t 

conf ron tées à des cas où le p r o p r i é t a i r e d ' un t e r r a i n avait p e r d u de facto la 

disponibi l i té de celui-ci en ra ison de l 'occupat ion et de l ' a ccompl i s semen t 

de t r a v a u x de cons t ruc t ion d ' u n e œ u v r e pub l ique . Res t a i t à savoir si, 

s i m p l e m e n t pa r l'effet des t r a v a u x effectués, l ' in té ressé avai t p e r d u 

é g a l e m e n t la p r o p r i é t é du t e r r a i n . 

/. La jurisprudence avant Larrêt n" 1464 du 16 février 1983 de la Cour de 

cassation 

22. La j u r i s p r u d e n c e é ta i t t r ès p a r t a g é e sur le point d e savoir que ls 

é t a i en t les effets de la cons t ruc t ion d ' un ouvrage public sur un t e r r a i n 

occupé i l l éga lemen t . P a r occupa t ion illégale il faut e n t e n d r e u n e 

occupa t ion i l légale ab initia, c 'es t -à-di re sans t i t r e , ou bien u n e occupa t ion 

in i t i a l emen t au to r i s ée et d e v e n u e sans t i t r e p a r la su i te , le t i t r e é t a n t 

a n n u l é ou bien l 'occupat ion se p ro longean t au-de là de l ' échéance 

au to r i s ée sans q u ' u n déc re t d ' e x p r o p r i a t i o n ne soit i n t e rvenu . 

23 . Selon une p r e m i è r e j u r i s p r u d e n c e , le p r o p r i é t a i r e du t e r r a i n 

occupé pa r l ' a d m i n i s t r a t i o n ne p e r d a i t pas la p r o p r i é t é du t e r r a i n ap rès 

l ' a c h è v e m e n t de l 'ouvrage pub l i c ; toutefois , il ne pouvai t pas d e m a n d e r 

une r e m i s e en l 'é ta t du t e r r a i n et pouvai t u n i q u e m e n t e n g a g e r une 

act ion en d o m m a g e s - i n t é r ê t s p o u r occupa t ion abusive , non soumise à un 

délai de p resc r ip t ion p u i s q u e l ' i l légali té décou lan t de l 'occupat ion é ta i t 

p e r m a n e n t e . L ' a d m i n i s t r a t i o n pouvai t à tou t m o m e n t a d o p t e r une 

décision formel le d ' exp rop r i a t i on : dans ce cas, l 'act ion en d o m m a g e s -

i n t é r ê t s se t r ans fo rma i t en litige p o r t a n t sur l ' i n d e m n i t é d ' exp rop r i a t i on 

et les d o m m a g e s - i n t é r ê t s n ' é t a i e n t d u s q u e p o u r la pér iode a n t é r i e u r e au 

décre t d ' exp rop r i a t i on pour la non- jouissance du t e r r a i n (voir, e n t r e 

a u t r e s , les a r r ê t s de la C o u r de cassa t ion n° 2341 de 1982, n" 4741 de 

1981, n" 6452 et n" 6308 de 1980). 

24. Selon u n e d e u x i è m e j u r i s p r u d e n c e , le p r o p r i é t a i r e du t e r r a i n 

occupé pa r l ' a d m i n i s t r a t i o n ne p e r d a i t pas la p r o p r i é t é du t e r r a i n et 

pouvai t d e m a n d e r la r emise en l 'é ta t d e celui-ci lo r sque l ' admin i s t r a t i on 

avai t agi sans qu ' i l y ait u t i l i té pub l ique (voir, p a r e x e m p l e , C o u r de 

cassa t ion , a r r ê t n" 1578 de 1976, a r r ê t n" 5679 de 1980). 
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25. Selon une t ro i s i ème ju r i sp rudence , le p r o p r i é t a i r e du t e r r a i n 

occupé pa r l ' a d m i n i s t r a t i o n pe rda i t a u t o m a t i q u e m e n t la p r o p r i é t é du 

t e r r a i n au m o m e n t de la t r a n s f o r m a t i o n i r révers ib le du b ien , à savoir au 

m o m e n t de l ' a c h è v e m e n t de l 'ouvrage publ ic . L ' in t é ressé avait le dro i t de 

d e m a n d e r des d o m m a g e s - i n t é r ê t s (voir, seul p r é c é d e n t , C o u r de 

cassa t ion , a r r ê t n" 3243 de 1979). 

2. L'arrêt n" 1464 du 16 février 1983 de la Cour de cassation 

26. Pa r un a r r ê t du 16 février 1983, la C o u r de cassa t ion , s t a t u a n t en 

c h a m b r e s r éun ies , résolut le conflit de j u r i s p r u d e n c e et a d o p t a la 

t ro i s i ème solut ion. Ainsi fut consacré le pr inc ipe de l ' expropr i a t ion 

ind i rec te (accessione invertita ou occupazione acquisitiva). En v e r t u de ce 

p r inc ipe , la pu i ssance pub l ique acqu ie r t ab origine la p r o p r i é t é d 'un 

t e r r a i n sans p rocéde r à u n e exp ropr i a t i on formelle lo r sque , ap r è s 

l 'occupat ion du t e r r a i n , et i n d é p e n d a m m e n t de la légal i té de 

l 'occupat ion , l 'ouvrage public a é té réa l i sé . L o r s q u e l 'occupat ion est ab 

initia sans t i t r e , le t r ans fe r t de p r o p r i é t é a lieu au m o m e n t de 

l ' a chèvemen t de l 'ouvrage publ ic . Lor sque l 'occupat ion du t e r r a i n a 

i n i t i a l e m e n t é t é au to r i s ée , le t r ans fe r t de p r o p r i é t é a lieu à l ' échéance de 

la pé r iode d 'occupa t ion a u t o r i s é e . D a n s le m ê m e a r r ê t , la C o u r de 

cassa t ion préc isa que , d a n s tous les cas d ' exp rop r i a t i on ind i rec te , 

l ' in té ressé a droi t à u n e r é p a r a t i o n i n t é g r a l e , l ' acquis i t ion du t e r r a i n 

ayan t eu lieu sine titillo. Toute fo i s , ce t t e r é p a r a t i o n n 'es t pas versée 

a u t o m a t i q u e m e n t : il i ncombe à l ' in té ressé de r é c l a m e r des d o m m a g e s -

i n t é r ê t s . En o u t r e , le droi t à r é p a r a t i o n est assor t i du délai de 

p resc r ip t ion prévu en cas de responsabi l i t é dé l ic tue l le , à savoir cinq ans , 

c o m m e n ç a n t à cour i r au m o m e n t de la t r a n s f o r m a t i o n i r révers ib le du 

t e r r a i n . 

3. La jurisprudence après l'arrêt n" 1464 de 1983 de la Cour de cassation 

a) La prescription 

27. D a n s un p r e m i e r t e m p s , la j u r i s p r u d e n c e avait cons idéré q u ' a u c u n 

déla i de p resc r ip t ion ne t rouvai t à s ' app l iquer , p u i s q u e l 'occupat ion sine 

titulo du t e r r a i n cons t i tua i t un ac te illégal con t inu ( p a r a g r a p h e 23 ci-

des sus ) . La C o u r de cassa t ion , d a n s son a r r ê t n" 1464 de 1983, avait 

affirmé que le droi t à r é p a r a t i o n é ta i t soumis à un déla i de p resc r ip t ion 

de cinq ans ( p a r a g r a p h e 26 c i -dessus) . P a r la su i t e , la p r e m i è r e sect ion de 

la C o u r de cassa t ion a aff irmé q u ' u n dé la i de p re sc r ip t ion de dix ans devai t 

s ' app l ique r ( a r r ê t s n" 7952 de 1991 et n" 10979 de 1992). P a r un a r r ê t du 

22 n o v e m b r e 1992, la C o u r de cassa t ion s t a t u a n t en c h a m b r e s r éun ies a 

dé f in i t ivement t r a n c h é la ques t ion , e s t i m a n t q u e le déla i de p resc r ip t ion 
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est de cinq ans et q u e celui-ci c o m m e n c e à cour i r au m o m e n t de la 

t r a n s f o r m a t i o n i r révers ib le du t e r r a i n . 

b) Cas de non-application du principe de l'expropriation indirecte 

28. Les d é v e l o p p e m e n t s r écen t s de la j u r i s p r u d e n c e m o n t r e n t q u e le 

m é c a n i s m e pa r l eque l la cons t ruc t ion d 'un ouvrage publ ic e n t r a î n e le 

t r ans fe r t de p r o p r i é t é du t e r r a i n au bénéfice de l ' a d m i n i s t r a t i o n conna î t 

des excep t ions . 

29. D a n s son a r r ê t n° 874 de 1996, le Consei l d ' E t a t a aff i rmé qu ' i l n'y a 

pas d ' exp rop r i a t i on ind i rec te lo rsque les décis ions de l ' a d m i n i s t r a t i o n e t 

le déc re t d 'occupa t ion d ' u rgence on t é té a n n u l é s pa r les j u r id i c t ions 

a d m i n i s t r a t i v e s , d ' a u t a n t que , s inon, la décis ion j ud i c i a i r e sera i t v idée de 

s u b s t a n c e . 

30. D a n s son a r r ê t n° 1907 de 1997, la C o u r de cassa t ion s t a t u a n t en 

c h a m b r e s r é u n i e s a aff irmé que l ' a d m i n i s t r a t i o n ne devien t pas 

p r o p r i é t a i r e d ' u n t e r r a i n lo r sque les décis ions qu 'e l l e a a d o p t é e s et la 

déc l a ra t ion d 'u t i l i t é pub l ique doivent ê t re cons idé rées c o m m e nul les ab 

initio. D a n s ce cas, l ' in té ressé g a r d e la p r o p r i é t é du t e r r a i n et p e u t 

d e m a n d e r la restitutio in integrum. Il peu t a l t e r n a t i v e m e n t d e m a n d e r des 

d o m m a g e s - i n t é r ê t s . L ' i l légal i té d a n s ces cas a un c a r a c t è r e p e r m a n e n t et 

a u c u n déla i de p re sc r ip t ion ne t rouve appl ica t ion . 

3 1 . D a n s l ' a r rê t n° 6515 de 1997, la C o u r de cassa t ion s t a t u a n t en 

c h a m b r e s r éun i e s a affirmé qu ' i l n 'y a pas de t r ans fe r t de p r o p r i é t é 

lo rsque la déc l a r a t i on d 'u t i l i t é pub l ique a é té a n n u l é e p a r les ju r id i c t ions 

a d m i n i s t r a t i v e s . D a n s ce cas le p r inc ipe de l ' expropr i a t ion ind i rec te ne 

t rouve donc pas app l ica t ion . L ' in t é re s sé , qu i g a r d e la p r o p r i é t é du 

t e r r a i n , a la possibi l i té de d e m a n d e r la restitutio in integrum. 

L ' in t roduc t ion d ' une d e m a n d e en d o m m a g e s - i n t é r ê t s e n t r a î n e une 

r enonc ia t ion à la restitutio in integrum. Le déla i de p resc r ip t ion de cinq ans 

c o m m e n c e à cour i r au m o m e n t où la décis ion du j u g e a d m i n i s t r a t i f 

devient déf ini t ive. 

32. D a n s l ' a r rê t n° 148 de 1998, la p r e m i è r e sect ion de la C o u r de 

cassa t ion a suivi la j u r i s p r u d e n c e des sect ions r é u n i e s et affirmé q u e le 

t r ans fe r t de p r o p r i é t é pa r le j e u de l ' expropr i a t ion ind i rec te n 'a pas lieu 

lo rsque la déc l a r a t i on d 'u t i l i t é pub l ique à laquel le le projet de 

cons t ruc t ion é ta i t assor t i a é té cons idé rée c o m m e invalide ab initio. 

c) L'arrêt n" 188 de 1995 de la Cour constitutionnelle 

33. D a n s cet a r r ê t , la C o u r cons t i tu t ionne l l e é ta i t appe lée à se 

p r o n o n c e r en p r e m i e r l ieu sur la q u e s t i o n de la compat ib i l i t é avec la 

C o n s t i t u t i o n du pr inc ipe de l ' expropr i a t ion i n d i r e c t e : la C o u r a déc la ré 

la ques t i on i r recevab le au mot i f q u ' e l l e - m ê m e n ' é t a i t pas c o m p é t e n t e 

pour e x a m i n e r un pr inc ipe j u r i s p r u d e n t i e l mais pouvai t u n i q u e m e n t 
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c o n n a î t r e des disposi t ions législat ives. En d e u x i è m e lieu, la C o u r 

cons t i tu t ionne l l e a j u g é compa t ib l e avec la C o n s t i t u t i o n l ' appl ica t ion à 

l 'act ion en r é p a r a t i o n du dé la i de p resc r ip t ion de c inq ans , tel q u e p révu 

pa r l 'ar t icle 2043 du code civil pour responsab i l i t é dé l i c tue l l e : la C o u r a 

affirmé q u e le fait que l ' admin i s t r a t i on dev ienne p r o p r i é t a i r e d ' u n t e r r a i n 

en t i r a n t bénéfice de son c o m p o r t e m e n t illégal ne posai t a u c u n p r o b l è m e 

sur le p lan cons t i t u t i onne l , pu i sque l ' in té rê t publ ic , à savoir la 

conserva t ion de l 'ouvrage public , l ' empor t a i t su r l ' in té rê t du pa r t i cu l i e r , 

à savoir le droi t de p rop r i é t é . 

d) Le montant de la réparation en cas d'expropriation indirecte 

34. Selon la j u r i sp rudence de la C o u r de cassa t ion en m a t i è r e 

d ' exp rop r i a t i on ind i rec te , u n e r é p a r a t i o n i n t ég ra l e , sous forme de 

d o m m a g e s - i n t é r ê t s pour la p e r t e du t e r r a i n , est due à l ' in té ressé en 

c o n t r e p a r t i e de la p e r t e de p r o p r i é t é q u ' e n t r a î n e l 'occupat ion i l légale. 

35. La loi b u d g é t a i r e de 1992 (ar t ic le 5 bis du décret- loi n" 333 du 

11 juillet 1992) modifia ce t t e j u r i s p r u d e n c e , d a n s le sens q u e le m o n t a n t 

dû en cas d ' e x p r o p r i a t i o n ind i rec te n e pouvai t d é p a s s e r le m o n t a n t de 

l ' i ndemni t é p révue pour le cas d ' une e x p r o p r i a t i o n formel le . P a r l ' a r rê t 

n" 369 de 1996, la C o u r cons t i tu t ionne l l e déc l a r a ce t t e d isposi t ion 

incons t i tu t ionne l l e . 

36. En ve r tu de la loi b u d g é t a i r e n" 662 de 1996, qui a modifié la 

d isposi t ion déc l a r ée incons t i tu t ionne l l e , l ' i ndemnisa t ion in t ég ra l e ne 

peu t pas ê t r e accordée p o u r u n e occupa t ion de t e r r a i n ayant eu lieu 

avant le 30 s e p t e m b r e 1996. D a n s ce cas , l ' i ndemni sa t ion ne p e u t pas 

d é p a s s e r le m o n t a n t de l ' i n d e m n i t é p révue clans l 'hypothèse d ' une 

exp rop r i a t i on formelle ( s o m m e divisée p a r deux de la va leur vénale et du 

revenu foncier, de laque l le on dédu i t 40 % ) , sans cet a b a t t e m e n t de 40 % et 

m o y e n n a n t u n e a u g m e n t a t i o n de 10 %. P a r l ' a r rê t n" 148 du 30 avril 1999, 

la C o u r cons t i tu t ionne l l e a j u g é une telle i n d e m n i t é c o m p a t i b l e avec la 

C o n s t i t u t i o n . Toutefo is , d a n s le m ê m e a r r ê t , la C o u r a précisé q u ' u n e 

i n d e m n i t é i n t ég ra l e , à concu r r ence de la va l eu r véna le du t e r r a i n , peu t 

ê t r e r é c l a m é e lorsque l 'occupat ion et la p r iva t ion d u t e r r a i n n 'on t pas eu 

lieu p o u r cause d 'u t i l i t é pub l ique . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 DU 

P R O T O C O L E N " 1 

37. La r e q u é r a n t e se p la in t de l ' impossibi l i té de r é c u p é r e r son t e r r a i n 

en ra i son du p r inc ipe de l ' expropr i a t ion ind i rec te , qu i a é té app l iqué en 

dépi t de la décis ion du t r i b u n a l a d m i n i s t r a t i f de Toscane («le T A R » ) 
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ayan t a n n u l é le projet de cons t ruc t i on et le déc re t d 'occupa t ion , jugés 

i l légaux et dépou rvus d 'u t i l i t é pub l ique . La r e q u é r a n t e a l l ègue la 

violat ion de l 'ar t ic le 1 du Pro tocole n" 1, ainsi l ibe l lé : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

privé de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas at teinte au droit que possèdent les Etats 

de mettre en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l 'intérêt général ou pour assurer le paiement des impôts ou 

d'autres contributions ou des amendes.» 

A. A r g u m e n t s d e s c o m p a r a n t s 

1. La requérante 

38. La r e q u é r a n t e sou t i en t que l ' ingérence d a n s son dro i t au respec t 

de ses b iens n 'es t pas compa t ib l e avec l 'ar t ic le 1 du Pro tocole n" 1. 

39. Elle fait obse rve r q u e tou t e exp rop r i a t i on ind i rec te est con t r a i r e 

au pr inc ipe de légal i té pour les moti fs s u i v a n t s : l ' a d m i n i s t r a t i o n devient 

p rop r i é t a i r e d ' un t e r r a i n p a r su i te d ' un c o m p o r t e m e n t il légal, à savoir 

l 'occupat ion sans t i t r e ; le pa r t i cu l i e r ne peu t bénéficier des g a r a n t i e s 

p rocédu ra l e s p révues en cas d ' exp rop r i a t i on f o r m e l l e ; le p r inc ipe d e 

l ' expropr ia t ion ind i rec te n 'es t pas énoncé pa r des disposi t ions 

législat ives mais a é té c réé p a r la j u r i s p r u d e n c e et est cons idéré c o m m e 

«dro i t vivant ». 

40. Des é l é m e n t s u l t é r i eu r s a m è n e n t la r e q u é r a n t e à sou ten i r q u e 

d a n s le cas d ' espèce le p r inc ipe de légal i té n ' a pas é té r e spec t é . Elle 

observe qu 'e l le ne peu t pas o b t e n i r la r e s t i t u t i o n du t e r r a i n m a l g r é la 

décision du t r i b u n a l adminis t ra t i f , ayan t acquis force de chose j u g é e , par 

laquel le tous les ac tes admin i s t r a t i f s , y compr i s la déc l a r a t i on d 'u t i l i t é 

pub l ique , ont é té a n n u l é s ex tune. La décision du Consei l d 'E t a t , qui a 

refusé la r e s t i t u t i o n du t e r r a i n en ra ison de l ' appl ica t ion du pr inc ipe de 

l ' expropr ia t ion ind i rec te , cons t i tue ainsi u n e a t t e i n t e injustifiée à son 

droi t au respec t de ses b iens . La r e q u é r a n t e note q u e , p a r le j e u du 

pr inc ipe de l ' expropr ia t ion ind i r ec t e , le p r o p r i é t a i r e d ' un t e r r a i n se 

t rouve à la merc i de l ' a d m i n i s t r a t i o n : c e t t e d e r n i è r e - d a n s le seul bu t de 

s ' app rop r i e r un t e r r a i n - peu t r éa l i se r sur celui-ci u n e œ u v r e dépou rvue 

d 'u t i l i té pub l i que ap rè s l 'avoir occupé de m a n i è r e tou t à fait i l légale , e t 

peu t ne pas r e spec t e r les décis ions jud ic i a i r e s r econna i s san t l ' i l légali té de 

son c o m p o r t e m e n t . 

4 1 . La r e q u é r a n t e précise que le T A R éta i t appe lé à s t a t u e r u n i q u e m e n t 

sur la légal i té des ac tes de l ' a d m i n i s t r a t i o n et ne pouvai t se p r o n o n c e r sur le 

fond de l 'affaire, c 'es t -à-dire le point de savoir si et q u a n d les t r a v a u x de 
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cons t ruc t ion de la rou t e s ' é t a i en t t e r m i n é s . En r evanche , le Consei l d 'E t a t , 

saisi d ' un recours en exécu t ion (ottemperanza), avai t c o m p é t e n c e sur le fond 

et pouvai t donc d é t e r m i n e r la d a t e de la fin des t r avaux . 

42. La r e q u é r a n t e fait enfin observer que , s'il est vrai que le m o n t a n t qui 

peu t ê t r e r éc lamé en cas de pr ivat ion d 'un t e r r a i n n ' ayan t pas eu lieu pour 

cause d 'ut i l i té publ ique correspond au d é d o m m a g e m e n t in tégra l 

( p a r a g r a p h e 34 ci-dessus), toutefois, à supposer m ê m e qu 'e l le ait la 

possibilité de r éc l amer des d o m m a g e s - i n t é r ê t s , ces de rn ie r s ne s au ra i en t 

ê t r e considérés c o m m e u n e compensa t ion du préjudice a l légué. En effet, la 

r e q u é r a n t e d e m a n d e à la C o u r de se p rononcer non pas sur le c o m p o r t e m e n t 

de l ' a d m i n i s t r a t i o n - c e qu i a déjà é té fait pa r le T A R - mais sur le refus opposé 

par le Consei l d 'E ta t , à savoir sur la non- res t i tu t ion du te r ra in . En conclusion, 

la r e q u é r a n t e invite la C o u r à ré tab l i r la légal i té . 

2. Le Gouvernement 

43 . Le G o u v e r n e m e n t sou t i en t q u e la pr iva t ion du t e r r a i n don t la 

r e q u é r a n t e a fait l 'objet est conforme à l 'ar t ic le 1 du Protocole n" 1. 

44. Il observe en p r e m i e r lieu que l ' ingérence d a n s le dro i t au respec t 

des b iens de la r e q u é r a n t e est « p r é v u e p a r la lo i» , en l 'occur rence u n 

pr inc ipe é laboré par la j u r i s p r u d e n c e , qui a t rouvé u n e appl ica t ion 

c o n s t a n t e et u n a n i m e depu i s l ' a r rê t n" 1464 de 1983 de la C o u r de 

cassa t ion ( p a r a g r a p h e 26 c i -dessus) . Le G o u v e r n e m e n t se réfère 

n o t a m m e n t aux a r r ê t s n° 3940 de 1988 et n" 12546 de 1992 de la C o u r de 

cassa t ion , à l ' a r rê t n" 877 de 1991 du Conse i l d 'E t a t et à la j u r i s p r u d e n c e 

de la C o u r cons t i t u t i onne l l e . Le pr inc ipe j u r i s p r u d e n l i e l cons t i t ue r a i t 

ainsi u n e base légale c la i re , accessible et suff isante et sera i t l ' express ion 

du «dro i t v ivan t» , à savoir le droi t e f fec t ivement en v igueur . 

45 . Le G o u v e r n e m e n t fait observer en d e u x i è m e lieu q u e la pr iva t ion 

d u t e r r a i n de la r e q u é r a n t e a eu lieu « p o u r cause d 'u t i l i t é pub l ique ». En 

effet, in origine, le projet de cons t ruc t ion et les décis ions de 

l ' a d m i n i s t r a t i o n ava ien t é té a d o p t é s p o u r cause d 'u t i l i t é pub l ique . Il est 

vra i q u e tous les ac tes admin i s t r a t i f s ont é té ensu i t e a n n u l é s pa r le 

t r i b u n a l a d m i n i s t r a t i f ; c e p e n d a n t , en ve r tu du pr inc ipe de 

l ' expropr ia t ion ind i rec te , l 'ouvrage public réal isé cons t i tue de facto u n e 

nouvel le cause d 'u t i l i té pub l ique . L ' a c h è v e m e n t des t r a v a u x e n t r e p r i s 

p a r l ' a d m i n i s t r a t i o n a donc un double effet : d ' une pa r t , il e n t r a î n e u n e 

r econna i s sance de l 'u t i l i té pub l ique de l 'œuvre réa l i sée , d ' a u t r e pa r t , il 

fait cesser l ' i l légali té du c o m p o r t e m e n t de l ' admin i s t r a t i on . 

46. En c o n s é q u e n c e de ce m é c a n i s m e , le t e r r a i n ne peu t plus ê t r e 

r e s t i t u é à l ' i n té ressée , sa d e s t i n a t i o n devan t passe r p o u r ê t r e devenue 

pub l ique de m a n i è r e i r révers ib le . 

47. L ' i l légal i té ex i s t an t j u s q u ' a u m o m e n t de l ' a c h è v e m e n t des t r a v a u x 

donne toutefois à l ' in té ressée le droi t de d e m a n d e r u n e r é p a r a t i o n p a r 
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équ iva lence , à savoir des d o m m a g e s - i n t é r ê t s , à r é c l a m e r devan t le juge 

c o m p é t e n t . Le G o u v e r n e m e n t sou t i en t q u e le r ecour s en d o m m a g e s -

in t é r ê t s en l 'espèce p o u r r a i t ê t r e encore in t rodu i t devan t les ju r id i c t ions 

c o m p é t e n t e s , qu ' i l p e r m e t t r a i t à la r e q u é r a n t e d ' ob ten i r le 

d é d o m m a g e m e n t in t ég ra l et cons t i t ue ra i t donc u n e r é p a r a t i o n suffisante 

de l ' ingérence dans son droi t au respec t de ses b iens . Sur ce poin t , le 

G o u v e r n e m e n t se réfère à l ' a r rê t de la C o u r d a n s l 'affaire Z u b a n i (a r rê t 

Z u b a n i c. I ta l ie du 7 août 1996, Recueil des arrêts et décisions 1996-IV). 

48. U n e ac t ion en d o m m a g e s - i n t é r ê t s sera i t possible pu i sque , selon le 

G o u v e r n e m e n t , le dé la i de p resc r ip t ion de c inq a n s qui a c o m m e n c é à 

cour i r le 7 aoû t 1987, d a t e de la fin des t r a v a u x , a é t é i n t e r r o m p u par 

l 'act ion en exécu t ion e n g a g é e pa r la r e q u é r a n t e devan t le Consei l d 'E ta t . 

Le G o u v e r n e m e n t précise q u e le Consei l d 'E t a t , saisi d 'un r ecour s en 

exécu t ion (ottemperanza), avait c o m p é t e n c e pour a p p r é c i e r les faits de la 

cause , don t la d a t e de la fin des t r a v a u x . P a r c o n s é q u e n t , il n 'y a pas de 

con t rad ic t ion avec la resjudicata du TAR, ju r id i c t ion qui ne pouvai t pas se 

p r o n o n c e r sur des poin ts de fait. 

49. L 'ac t ion en d o m m a g e s - i n t é r ê t s p e r m e t t r a i t à la r e q u é r a n t e 

d ' ob ten i r le d é d o m m a g e m e n t in t ég ra l , la d é c l a r a t i o n d 'u t i l i té pub l ique 

ayan t é t é a n n u l é e p a r le TAR. Le G o u v e r n e m e n t se réfère sur ce point à 

l ' a r rê t n° 148 du 30 avril 1999 de la C o u r cons t i tu t ionne l l e ( p a r a g r a p h e 36 

ci-dessus) . 

50. Le G o u v e r n e m e n t précise enfin q u e le r ecour s t e n d a n t à l 'ob ten t ion 

d ' u n e r é p a r a t i o n p a r équiva lence devra i t ê t r e engagé pa r la r e q u é r a n t e , 

pu i squ 'e l l e a t e n t é en vain d ' ob ten i r la r e s t i t u t i on du t e r r a i n . Les 

d o m m a g e s - i n t é r ê t s c o m p e n s e r a i e n t l ' i ngérence d a n s son dro i t au respect 

de ses b iens . 

B. S u r l ' o b s e r v a t i o n d e l 'art ic le 1 d u P r o t o c o l e n° 1 

5 1 . La C o u r rappe l le que l 'ar t icle 1 du Protocole n" 1 con t i en t trois 

n o r m e s d i s t inc tes : « la p r e m i è r e , qu i s ' exp r ime d a n s la p r e m i è r e p h r a s e du 

p r e m i e r a l inéa e t revêt un c a r a c t è r e g é n é r a l , énonce le p r inc ipe du respect 

de la p r o p r i é t é ; la d e u x i è m e , figurant dans la seconde p h r a s e du m ê m e 

a l inéa , vise la p r iva t ion de p r o p r i é t é et la s o u m e t à ce r t a ines cond i t i ons ; 

q u a n t à la t ro i s i ème , cons ignée d a n s le second a l inéa , elle r econna î t aux 

E t a t s le pouvoir , e n t r e a u t r e s , de r é g l e m e n t e r l 'usage des b iens 

c o n f o r m é m e n t à l ' in té rê t g é n é r a l (...). Il ne s 'agit pas p o u r a u t a n t de règles 

d é p o u r v u e s de r a p p o r t e n t r e el les. La d e u x i è m e et la t ro i s i ème ont t ra i t à 

des e x e m p l e s pa r t i cu l i e r s d ' a t t e i n t e s au dro i t de p r o p r i é t é ; dès lors, elles 

doivent s ' i n t e r p r é t e r à la l umiè r e du p r inc ipe consacré p a r la p r e m i è r e » 

(voir, e n t r e a u t r e s , l ' a r rê t J a m e s et a u t r e s c. R o y a u m e - U n i du 21 février 

1986, série A n° 98, pp . 29-30, § 37, l eque l r e p r e n d en p a r t i e les t e r m e s de 
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l ' analyse q u e la C o u r a déve loppée d a n s son a r r ê t S p o r r o n g et L ô n n r o t h 

c. Suède du 23 s e p t e m b r e 1982, série A n" 52, p . 24, § 61 ; voir auss i les 

a r r ê t s Les sa in t s m o n a s t è r e s c. G r è c e du 9 d é c e m b r e 1994, sér ie A n" 301 -A, 

p. 3 1 , § 56, et Iatridis c. Grèce [ G C ] , n" 31107/96, § 55, C E D H 1999-11). 

/. Sur l'existence d'une ingérence 

52. La C o u r no te q u e les pa r t i e s s ' accordent pour d i re qu ' i l y a eu 

pr iva t ion de p r o p r i é t é . 

53. Elle rappe l le q u e , pour d é t e r m i n e r s'il y a eu pr iva t ion de b iens au 

sens de la d e u x i è m e « n o r m e » , il faut non s e u l e m e n t e x a m i n e r s'il y a eu 

dépossess ion ou exp rop r i a t i on formel le , mais encore r e g a r d e r au-de là des 

a p p a r e n c e s et ana lyse r la réa l i t é de la s i t ua t ion l i t ig ieuse. La C o n v e n t i o n 

visant à p r o t é g e r des d ro i t s «conc re t s et effectifs», il i m p o r t e de 

r e c h e r c h e r si ladi te s i tua t ion équivala i t à u n e exp ropr i a t i on de fait ( a r r ê t 

S p o r r o n g et L ô n n r o t h p réc i t é , pp . 24-25, § 63). 

54. La C o u r no te q u ' e n l 'espèce la décis ion du Consei l d 'E t a t faisant 

app l ica t ion du pr inc ipe de l ' expropr ia t ion ind i rec te a eu pour c o n s é q u e n c e 

de pr iver la r e q u é r a n t e de la possibi l i té d ' ob t en i r la r e s t i t u t i on de son 

t e r r a in . D a n s ces c i rcons tances , la C o u r conclut q u e la décision du 

Consei l d ' E t a t a eu p o u r effet de pr iver la r e q u é r a n t e de son b ien au sens 

de la seconde p h r a s e du p r e m i e r p a r a g r a p h e de l 'ar t icle 1 du Protocole n" 1 

(a r rê t Brumdrescu c. Roumanie [ G C ] , n" 28342/95 , § 77, C E D H 1999-VLI). 

55. P o u r ê t r e c o m p a t i b l e avec l 'ar t ic le 1 du Protocole n" 1 une tel le 

i ngé rence doit ê t r e o p é r é e « p o u r cause d 'u t i l i t é p u b l i q u e » et « d a n s les 

condi t ions p révues par la loi et les pr inc ipes g é n é r a u x de dro i t 

i n t e r n a t i o n a l » . L ' i ngé rence doit m é n a g e r un « jus te équ i l i b r e» e n t r e les 

ex igences de l ' in té rê t g é n é r a l de la c o m m u n a u t é et les impéra t i f s de la 

s a u v e g a r d e des dro i t s f o n d a m e n t a u x de l ' individu ( a r r ê t S p o r r o n g et 

L ô n n r o t h p réc i t é , p . 26, § 69) . En o u t r e , la nécess i té d ' e x a m i n e r la 

ques t i on du j u s t e équi l ibre « n e peu t se faire sen t i r q u e lorsqu' i l s 'est 

avéré q u e l ' i ngé rence l i t igieuse a r e spec té le pr inc ipe de légal i té et 

n ' é t a i t pas a r b i t r a i r e » ( a r r ê t Iatridis p r éc i t é , § 5 8 ; a r r ê t Beyeler c. Italie 

[ G C ] , n" 33202/96, § 107, C E D H 2000-1). 

2. Sur le respect du principe de légalité et le but de l'ingérence 

56. La C o u r rappe l le q u e l 'ar t ic le 1 du Pro tocole n" 1 exige, avan t tou t 

et s u r t o u t , q u ' u n e i ngé rence de l ' au to r i t é pub l ique d a n s la j ou i s sance du 

dro i t a u r e spec t des biens soit légale . La p r é é m i n e n c e du dro i t , l 'un des 

p r inc ipes f o n d a m e n t a u x d ' u n e société d é m o c r a t i q u e , est i n h é r e n t e à 

l ' ensemble des ar t ic les de la Conven t i on ( a r r ê t Iatridis p réc i t é , § 58) et 

imp l ique le devoir de l 'E ta t ou d ' une a u t o r i t é pub l ique de se pl ier à un 

j u g e m e n t ou à un a r r ê t r e n d u s à l eu r e n c o n t r e . 



A R R Ê T B E L V E D E R E A L B E R G H I E R A S.r.l. c. I T A L I E 127 

57. La C o u r n ' e s t i m e pas ut i le de j u g e r in abstracto si le rôle q u ' u n 

pr inc ipe j u r i s p r u d e n t i e l , tel q u e celui de l ' expropr i a t ion ind i r ec t e , occupe 

d a n s un sys tème de droi t con t i nen t a l est ass imi lab le à celui occupé p a r des 

d ispos i t ions légis lat ives. C e p e n d a n t , elle rappe l le q u e le p r inc ipe de 

légal i té signifie l ' ex is tence de n o r m e s de dro i t i n t e r n e su f f i samment 

accessibles , précises et prévisibles ( a r r ê t H e n t r i c h c. F r a n c e du 

22 s e p t e m b r e 1994, sér ie A n" 296-A, pp . 19-20, § 42, et a r r ê t Li thgow et 

a u t r e s c. R o y a u m e - U n i du 8 ju i l le t 1986, sér ie A n" 102, p . 47, § 110). 

58 . A ce propos , la C o u r observe q u e la j u r i s p r u d e n c e e n m a t i è r e 

d ' e x p r o p r i a t i o n ind i r ec t e a connu u n e évolut ion qu i a condui t à des 

app l ica t ions con t r ad ic to i r e s ( p a r a g r a p h e s 22-36 c i -dessus) , ce qu i 

p o u r r a i t a b o u t i r à un résu l t a t imprévis ib le ou a r b i t r a i r e et p r iver les 

in t é res sés d ' une p ro t ec t i on efficace d e l eu r s d ro i t s e t , p a r c o n s é q u e n t , 

se ra i t i ncompa t ib l e avec le p r inc ipe de légal i té . 

59. La C o u r relève aussi q u e , selon le p r inc ipe consacré p a r la Cour de 

cassa t ion d a n s son a r r ê t n" 1464 de 1983, t o u t e exp rop r i a t i on ind i rec te a lieu 

de p a r l 'occupat ion illégale d ' un t e r r a i n . C e t t e i l légal i té peu t ex is te r dès le 

d é b u t ou su rven i r p a r la su i t e . La C o u r é m e t des rése rves sur la 

compa t ib i l i t é avec le pr inc ipe de légal i té d ' un m é c a n i s m e qui , de m a n i è r e 

g é n é r a l e , p e r m e t à l ' admin i s t r a t i on de t i r e r bénéfice d ' u n e s i tua t ion 

i l légale et p a r l'effet d u q u e l le pa r t i cu l i e r se t rouve d e v a n t le fait accompl i . 

60. En tou t é t a t de cause , la C o u r est appe l ée à vérifier si la m a n i è r e 

dont le droi t i n t e r n e est i n t e r p r é t é et app l iqué p rodui t des effets 

conformes aux pr inc ipes de la C o n v e n t i o n . 

6 1 . D a n s la p r é s e n t e affaire, la C o u r relève que , le 2 d é c e m b r e 1987,1e 

T A R a a n n u l é ex tune les décisions a d o p t é e s pa r l ' a d m i n i s t r a t i o n pour cause 

d ' i l légal i té et pour absence d ' i n t é r ê t publ ic . Toutefo is , ce cons ta t du TAR, 

conc luan t à l ' i l légali té et à l ' absence d ' i n t é r ê t publ ic de l 'occupat ion du 

t e r r a i n de la r e q u é r a n t e ( p a r a g r a p h e 11 c i -dessus) , n ' a pas about i à la 

r e s t i t u t i o n du t e r r a i n , pu i sque le Conse i l d 'E t a t a cons idéré que le 

t r ans fe r t de p r o p r i é t é en faveur de l ' a d m i n i s t r a t i o n é ta i t i r révers ib le . 

62. L a C o u r e s t i m e q u ' u n e tel le i ngé rence n ' es t pas conforme à 

l 'ar t icle 1 du Pro tocole n" 1. U n e telle conclus ion la d i spense de 

r e c h e r c h e r si u n j u s t e équi l ib re a é té m a i n t e n u e n t r e les exigences de 

l ' in té rê t g é n é r a l de la c o m m u n a u t é e t les impé ra t i f s de la s a u v e g a r d e des 

dro i t s individuels . 

63 . Dès lors, il y a eu violat ion de l 'ar t icle 1 du Protocole n" 1. 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

64. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 
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conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable. » 

65. La r e q u é r a n t e sollicite la r e s t i t u t i o n et la r emise en l ' é ta t du 

t e r r a i n l i t ig ieux, m e s u r e s qui cons t i t uen t selon elle la seule m a n i è r e 

p rop re à r e m é d i e r à la violat ion a l l éguée , pu i squ 'e l l e p e r m e t t r a i t de 

r é t ab l i r la s i t ua t ion tel le qu 'e l le exis ta i t avan t q u e la viola t ion de 

l 'ar t icle 1 du Protocole n" 1 ne surv în t . En o u t r e , la r e q u é r a n t e sollicite 

un d é d o m m a g e m e n t p o u r pré jud ice m a t é r i e l à d é t e r m i n e r en équ i t é ou, 

s'il y a l ieu, sur la base d ' u n e exper t i se , et en tout cas non infér ieur à 

80 000 000 lires i t a l i ennes ( ITL) p lus i n t é r ê t s e t i ndexa t ion , couv ran t a u 

moins la non- jouissance du t e r r a i n p o u r la pé r iode d 'occupa t ion , j u s q u ' à 

la r e s t i t u t ion . La r e q u é r a n t e r é c l a m e ensu i t e 30 000 000 ITL plus i n t é r ê t s 

et i ndexa t ion au t i t re du pré judice m o r a l q u e lui a u r a i t causé le 

c o m p o r t e m e n t de l 'E ta t . Elle d e m a n d e enfin le r e m b o u r s e m e n t des frais 

e n c o u r u s devan t les j u r id i c t i ons na t iona le s et le r e m b o u r s e m e n t de 

8 000 000 I T L p o u r ceux exposés devan t la C o u r . 

66. Le G o u v e r n e m e n t a déc la ré q u e la r e s t i t u t i o n du t e r r a i n est 

impossible du fait de l ' expropr ia t ion ind i rec te et sou t i en t q u e l 'act ion en 

d o m m a g e s - i n t é r ê t s q u e la r e q u é r a n t e a u r a i t la faculté d ' i n t r o d u i r e 

devan t les j u r id i c t ions i t a l i ennes p o u r r a i t c o m p e n s e r la violat ion 

a l l éguée . De ce fait, le G o u v e r n e m e n t , se r é f é r an t aux a r r ê t s de la C o u r 

d a n s les affaires B. c. F rance du 25 m a r s 1992, série A n° 232-C, et 

D e W i l d e , O o m s et V e r s y p c. Be lg ique du 10 m a r s 1972 (article 50), 

sér ie A n" 14, excipe de l ' i r recevabi l i té de la d e m a n d e en sat isfact ion 

équ i t ab le de la r e q u é r a n t e . 

67. P o u r le cas où la C o u r ne r e t i e n d r a i t pas c e t t e excep t ion , le 

G o u v e r n e m e n t exclut la possibi l i té de r e s t i t u e r le t e r r a i n , pour les 

ra isons i nd iquées p a r le Conse i l d 'E t a t . Le G o u v e r n e m e n t cons idère 

é g a l e m e n t q u e la r e s t i t u t i on du t e r r a in sor t i ra i t du c h a m p d ' app l ica t ion 

de l 'ar t ic le 41 de la C o n v e n t i o n . S 'agissant du pré judice m a t é r i e l , le 

G o u v e r n e m e n t p r é t e n d q u ' a u c u n e s o m m e ne s au ra i t ê t r e accordée à ce 

t i t r e , é t a n t d o n n é que la r e q u é r a n t e peu t encore d e m a n d e r des 

d o m m a g e s - i n t é r ê t s devan t les j u r id i c t i ons na t iona les . Q u a n t au 

pré judice mora l , le G o u v e r n e m e n t cons idère q u e le cons ta t de violat ion 

cons t i tue une sat isfact ion suff isante . P o u r les frais, le G o u v e r n e m e n t s 'en 

r e m e t à la sagesse de la Cour , tout en sou l ignan t q u e la s o m m e d e m a n d é e 

est excessive. 

68 . A la l umiè r e des motifs qu i ont condui t au cons ta t de violat ion de 

l 'a r t ic le 1 du Protocole n" 1, la C o u r e s t ime q u e l ' except ion du 

G o u v e r n e m e n t doit ê t r e r e je tée . L ' ac te du g o u v e r n e m e n t i ta l ien q u e la 

C o u r a e s t i m é c o n t r a i r e à la Conven t i on n 'es t pas une exp rop r i a t i on à 

laquel le n ' a u r a i t m a n q u é , pour ê t r e l ég i t ime , q u e le p a i e m e n t d 'une 

i n d e m n i t é é q u i t a b l e ; il s 'agit d ' une m a i n m i s e de l 'E ta t sur le t e r r a i n de 
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la r e q u é r a n t e , à laque l le celle-ci n ' a pu r e m é d i e r (voir, mutatis mu tandis, 

l ' a r rê t P a p a m i c h a l o p o u l o s c. G r è c e d u 31 oc tob re 1995, sér ie A n" 330-B, 

pp. 59-60, § 36). 

69. La C o u r cons idè re c e p e n d a n t q u e , dans les c i r cons tances de la 

c ause , la ques t ion d e l ' appl ica t ion d e l 'a r t ic le 41 n e se t rouve pas en é t a t . 

Vu la violat ion cons t a t ée de l 'ar t icle 1 du Pro tocole n° 1, la me i l l eu re forme 

de r é p a r a t i o n d a n s ce t t e affaire consis te d a n s la r e s t i t u t i o n du t e r r a i n par 

l 'E ta t , en p lus d ' u n e i n d e m n i t é p o u r les d o m m a g e s m a t é r i e l s subis , c o m m e 

la p r iva t ion de j ou i s sance , et d ' une i n d e m n i t é p o u r pré judice mora l . Les 

c o m p a r a n t s n ' on t toutefois pas fourni de r e n s e i g n e m e n t s précis sur ce 

po in t . P a r t a n t , il y a lieu de r é se rve r la q u e s t i o n et de fixer la p r o c é d u r e 

u l t é r i e u r e en t e n a n t c o m p t e de l ' éven tua l i t é d ' un accord e n t r e l 'Eta t 

d é f e n d e u r et la r e q u é r a n t e (ar t ic le 75 § 1 du r è g l e m e n t ) . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 1 du Protocole n" 1 ; 

2. Dit q u e la ques t ion de l 'ar t icle 41 de la C o n v e n t i o n ne se t rouve pas en 

é t a t p o u r les d o m m a g e s m a t é r i e l e t m o r a l , a insi q u e p o u r les frais e t 

d é p e n s s u p p o r t é s devan t les j u r id i c t ions na t iona le s et devan t la C o u r ; 

en c o n s é q u e n c e , 

a ) réserve c e t t e q u e s t i o n ; 

b) invite le G o u v e r n e m e n t et la r e q u é r a n t e à lui d o n n e r conna i s sance , 

d a n s les six mois , de tou t accord a u q u e l ils p o u r r a i e n t a b o u t i r ; 

c) réserve la p r o c é d u r e e t délègue a u p r é s i d e n t le soin de la fixer a u 

besoin. 

Fa i t en f rançais , puis c o m m u n i q u é p a r écr i t le 30 m a i 2000, en 

appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Erik F R I B E R G H Chr i s tos R O Z A K I S 

Greff ier P r é s i d e n t 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé des opin ions sépa rées 

su ivan tes : 

- opinion c o n c o r d a n t e de M. Rozakis ; 

- opinion c o n c o r d a n t e d e M. B o n e l l o ; 

- opinion c o n c o r d a n t e de M. L o r e n z e n , à laque l le M. Baka déc la re se 

ral l ier . 

C.L.R. 

E.F. 
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O P I N I O N C O N C O R D A N T E D E M . L E J U G E R O Z A K I S 

(Traduction) 

J e s o u h a i t e r a i s clar if ier m a posi t ion en l ' espèce, laquel le m ' a condui t à 

c o n s t a t e r u n e violat ion de l 'ar t icle 1 du Pro tocole n" 1. En effet, si j e 

souscr is de m a n i è r e g é n é r a l e aux conclus ions et au r a i s o n n e m e n t de la 

Cour , il d e m e u r e q u e l q u e s dé ta i l s , essent ie l s p o u r m a décis ion de d i re 

qu ' i l y a eu viola t ion, qui doivent à m o n sens ê t r e déve loppés d a v a n t a g e : 

a) La violat ion de l 'ar t icle 1 du Pro tocole n" 1 en l ' occur rence t i re son 

or ig ine de la décis ion du Consei l d ' E t a t d 'appliquer la r èg le de 

l ' expropr ia t ion ind i rec te e t , p a r t a n t , de pr iver la société r e q u é r a n t e de la 

possibil i té d ' ob ten i r la r e s t i t u t i on de son t e r r a i n , don t la munic ipa l i t é de 

M o n t e A r g e n l a r i o s 'é ta i t i l l éga lement e m p a r é e . 

b) La règ le d e l ' expropr ia t ion ind i rec te , app l iquée aux c i rcons tances 

du cas d ' e spèce , recouvre un mode d ' exp rop r i a t i on qui relève du second 

a l inéa de l 'ar t icle 1 du Protocole n" 1. En c o n s é q u e n c e , p o u r q u ' u n e 

exp rop r i a t i on soit conforme à ce t t e d isposi t ion, elle doit ê t r e o p é r é e p o u r 

cause d 'u t i l i t é pub l ique et r e s p e c t e r les condi t ions p révues par la loi. 

c) Il ne s emble faire a u c u n d o u t e q u e l ' expropr i a t ion ind i rec te é ta i t en 

l 'occur rence réa l i sée p o u r cause d 'u t i l i t é p u b l i q u e . En a p p l i q u a n t ce 

pr inc ipe , le Consei l d 'E t a t t enda i t à p r o t é g e r les ouvrages publics 

e n t r e p r i s p a r la mun ic ipa l i t é et qui ava ien t é té achevés m ê m e avant q u e 

le t r i b u n a l a d m i n i s t r a t i f ne p r o n o n ç â t son j u g e m e n t . Il ne faut dès lors pas 

confondre l ' in té rê t publ ic inex i s t an t à l 'origine - c o m m e le t r ibuna l 

a d m i n i s t r a t i f l'a c o n s t a t é - avec l ' in térê t publ ic sur lequel reposa i t 

l ' exp ropr i a t ion ind i r ec t e . 

d) P o u r t a n t , c o m m e la C o u r le dit c l a i r e m e n t d a n s son a r r ê t , le 

pr inc ipa l p r o b l è m e en l 'espèce réside d a n s le fait q u e le p r inc ipe de 

l ' expropr ia t ion ind i rec te , d é g a g é p a r la j u r i s p r u d e n c e , « a connu une 

évolut ion qui a condui t à des app l ica t ions con t r ad ic to i r e s (...), ce qu i 

p o u r r a i t abou t i r à un résu l t a t imprévis ib le ou a r b i t r a i r e et pr iver les 

in té ressés d ' une p ro t ec t i on efficace de leurs dro i t s ». J ' a j o u t e auss i q u e le 

pr inc ipe de l ' expropr i a t ion ind i rec te app l i qué d a n s des c i r cons tances 

c o m m e celles de la p r é s e n t e affaire ne s emble pas pouvoir se concil ier 

avec l 'exigence q u a n t à la qua l i t é de la loi qui doit a c c o m p a g n e r un 

pr inc ipe énoncé pa r la loi ou la j u r i s p r u d e n c e p o u r q u e celui-ci rempl i sse 

tou tes les condi t ions de l 'ar t icle 1 du Pro tocole n" 1. 

En conclus ion, j ' e s t i m e avec la C o u r q u e l ' ingérence d é n o n c é e ne se 

conciliait pas avec l 'ar t ic le 1 du Protocole n" 1, pu i squ ' e l l e ne s ' appuyai t 

sur a u c u n e base légale . 
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(Traduction) 

1. J ' a i voté avec la ma jo r i t é pour le cons t a t d ' une violat ion de l 'art icle 1 

du Pro tocole n" 1 et j e souscris en pr inc ipe p l e i n e m e n t au r a i s o n n e m e n t 

qui a condui t à ce t t e conclusion. 

2. La p r é s e n t e opin ion s é p a r é e t r a i t e de ce q u e j e perçois c o m m e une 

r éponse insuffisante de la C o u r a u x a r g u m e n t s du G o u v e r n e m e n t et à 

l ' a r rê t de la C o u r cons t i tu t ionne l l e i t a l i enne (n" 188 de 1995). 

3. II ne p r ê t e pas à con t roverse en l 'occur rence a) q u e la décis ion 

d 'occuper le t e r r a i n de la société r e q u é r a n t e é ta i t i l légale et non val ide, 

et b) q u e les t r a v a u x d e cons t ruc t ion e n t r e p r i s su r ce t e r r a i n en 

app l ica t ion de cet avis d ' exp rop r i a t i on non valable é t a i en t eux aussi 

i l légaux. 

4. O r , d a n s son a r r ê t s u s m e n t i o n n é , la C o u r cons t i tu t ionne l l e 

i t a l i enne a approuvé le «p r inc ipe de l ' expropr i a t ion i n d i r e c t e » dégagé 

p a r la C o u r de cassa t ion (et qu i ne figure d a n s a u c u n recue i l d e lois) ; en 

v e r t u de ce pr inc ipe , une p r o p r i é t é pr ivée que l 'on des t i ne i l l éga lement à 

l ' expropr ia t ion et sur laquel le on cons t ru i t i l l éga lement un ouv rage , n ' en 

devient pas moins un bien publ ic u n e fois les t r a v a u x achevés . La C o u r 

cons t i tu t ionne l l e a a jouté q u e le fait q u e les a u t o r i t é s soient devenues 

p r o p r i é t a i r e s d u t e r r a i n en t i r an t profit de l eu r p rop re c o m p o r t e m e n t 

illégal ne soulève a u c u n p r o b l è m e au r ega rd de la C o n s t i t u t i o n pu isque 

l ' in té rê t publ ic à s a u v e g a r d e r les ouvrages p o u r le b ien publ ic l ' empor t e 

sur l ' in té rê t individuel au respec t du droi t de p r o p r i é t é ( p a r a g r a p h e 33 du 

p r é s e n t a r r ê t ) . 

5. L 'ar t ic le 1 du Protocole n" 1 s u b o r d o n n e la pr iva t ion de b iens privés 

à l ' exis tence d 'une loi et au respect des condi t ions q u e celle-ci énonce . 

A u c u n e loi n ' a u t o r i s e en I ta l i e u n e e x p r o p r i a t i o n d a n s les c i rcons tances 

q u e la C o u r cons t i tu t ionne l l e a app rouvées . Mais , aux seules fins de 

l ' a r g u m e n t , j e concédera i q u ' u n e poussée d ' ac t iv i sme jud ic i a i r e de la par t 

d ' u n e C o u r de cassa t ion , suivie en cela p a r une C o u r cons t i tu t ionne l l e , 

revêt u n e efficacité suff isante en droi t p o u r c o m b l e r le vide man i fe s t e du 

recuei l de lois i ta l ien et peu t t en i r d e « lo i» à la p lace d ' u n e disposi t ion 

légale i nex i s t an t e . Le p r o b l è m e d e m e u r e c e p e n d a n t de savoir si ce t te 

«quas i - lo i» r empl i t tous les c r i t è res m i n i m u m s q u e fixe la Conven t ion . 

6. A la différence de la C o u r cons t i tu t ionne l l e i t a l i enne , la condu i t e 

il légale des a u t o r i t é s m e pose à moi vraiment un p r o b l è m e . J ' a i inf in iment 

de pe ine à me convaincre qu 'un ac te i l légal est un ac te i l légal , mais que la 

s o m m e de deux ac te s i l légaux d o n n e na i ssance à des d ro i t s en faveur du 

c o n t r e v e n a n t . J ' h é s i t e à faire l ' e m p l e t t e de nouvel les m a r q u e s d ' é t h i q u e 

j u r i d i q u e qu i , u n e fois q u ' u n édifice a u r a é té cons t ru i t i r r é g u l i è r e m e n t sur 
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u n t e r r a i n i r r é g u l i è r e m e n t acquis , t r a n s f o r m e r o n t en q u e l q u e sor te un 

abus en légal i té . Les p r o g r a m m e s de cons t ruc t ion sont sans a u c u n d o u t e 

do tés de b ienfa i san tes v e r t u s ; t r a n s f o r m e r un to r t en droi t n 'es t pas , q u e 

j e sache , l 'une d ' e n t r e elles. 

7. En d é g a g e a n t le pr inc ipe f o n d a m e n t a l voulan t q u e t ou t e s les 

i ngé rences d a n s la j o u i s s a n c e des d ro i t s et l ibe r tés f o n d a m e n t a u x soient 

« p r é v u e s pa r la loi», les o r g a n e s de la Conven t i on ont (dans d ' a u t r e s 

affaires, à propos d ' a u t r e s droi ts ) s ens ib l emen t affiné c e t t e not ion . Ils 

ont é tabl i q u e «le m e m b r e de p h r a s e « p r é v u e [ s ] p a r la loi» (...) conce rne 

aussi la qualité de la « l o i » ; il la veut c o m p a t i b l e avec la p r é é m i n e n c e du 

droi t , m e n t i o n n é e dans le p r é a m b u l e de la C o n v e n t i o n » 1 . 

8. Je ne vois g u è r e d ' indices de compa t ib i l i t é avec la p r é é m i n e n c e du 

droi t d a n s u n e n o r m e c r éée p a r la j u r i s p r u d e n c e qu i s u b o r d o n n e 

l 'acquis i t ion de dro i t s à la d é l i n q u a n c e du c o n t r e v e n a n t . Les a r g u m e n t s 

d ' a p r è s lesquels l'on p e u t a c q u é r i r des dro i t s ex turpis causa ne p e u v e n t à 

mes yeux se s i tue r t rès h a u t sur l 'échelle de la « q u a l i t é » de la 

p r é é m i n e n c e du droi t . 

9. La C o u r a, me semble- t - i l , p e r d u u n e occasion rêvée d ' é t e n d r e 

l ' e x a m e n du pr inc ipe de la « q u a l i t é de la loi» a d o p t é d a n s d ' a u t r e s 

affaires au cas d ' u n e pr iva t ion de b iens sous l ' angle de l 'ar t ic le 1 du 

Protocole n" 1. C 'es t d o m m a g e . 

1. Arrêt Silver et autres c. Royaume-Uni du 25 mars 1983, série A n" 61, p. 34, § 90; arrêt 
Malone c. Royaume-Uni du 2 août 1984, série A n" 82, p. 32, § 67; arrêt Halfbrd c. Royaume-
Unidu25juin 1997', Recueil des arrêts et décisions 1997-III,p. 1017, § 49 ;Rotaru c. Roumanie [GC], 
n° 28341/95, avis de la Commission, § 64, CEDH 2000-V. 
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(Traduction) 

Avec la ma jo r i t é , j ' e s t i m e qu ' i l y a eu violat ion de l 'ar t ic le 1 du 

Protocole n" 1, mais j e r e g r e t t e de ne pouvoir p a r t a g e r p l e i n e m e n t le 

r a i s o n n e m e n t suivi p a r el le. 

C e qu i s'est p rodui t d a n s c e t t e affaire, c 'est q u e la mun ic ipa l i t é a décidé 

d ' exp rop r i e r le t e r r a i n de la r e q u é r a n t e , a mis sa décision à exécu t ion t rès 

r a p i d e m e n t et a cons t ru i t une rou t e sur le t e r r a i n . La r e q u é r a n t e a 

in te r je té appe l devan t le t r i b u n a l a d m i n i s t r a t i f de Toscane (TAR) qui , le 

2 d é c e m b r e 1987, s 'est p rononcé en sa f aveu r ; il a e s t imé n o t a m m e n t que 

le projet de rou t e é ta i t illégal et q u e l ' in té rê t publ ic ne c o m m a n d a i t pas d e 

cons t ru i r e la rou t e (et donc de s ' e m p a r e r du t e r r a i n de la r e q u é r a n t e ) . 

C e t t e décis ion acqui t force de chose j u g é e , ma i s fut p rononcée alors q u e 

la r o u t e avai t déjà é té cons t ru i t e . Au t e r m e de la p r o c é d u r e u l t é r i e u r e e n 

exécu t ion , le T A R d é c l a r a m ê m e d a n s son j u g e m e n t d u 2 6 j u i n 1991 que le 

projet de rou t e é ta i t « d a n g e r e u x et c o n t r a i r e à l ' in té rê t pub l ic» . C e t t e 

conclusion n ' a é té c o n t e s t é e ni p a r le Conse i l d 'E ta t ni, devan t no t r e 

C o u r , par le g o u v e r n e m e n t i ta l ien . L 'on peu t donc d i re q u e les 

j u r id i c t ions i t a l i ennes ont en fait r e connu q u e le t e r r a i n avait é té pris à 

la r e q u é r a n t e au mépr i s d e l 'a r t ic le 1 du Pro tocole n" 1. 

Selon la j u r i sp rudence c o n s t a n t e de la C o u r , pour r e t i r e r à u n 

r e q u é r a n t la q u a l i t é de « v i c t i m e » , il ne suffit pas en pr inc ipe q u e les 

au to r i t é s na t iona le s a i en t r econnu , exp l i c i t emen t ou en s u b s t a n c e , qu'i l y 

a eu viola t ion de la Conven t ion , ma i s il faut q u e la violat ion de la 

C o n v e n t i o n soit r é p a r é e (voir, mutatis mutandis, l ' a r rê t A m u u r c. F r a n c e 

du 25 j u i n 1996, Recueil des arrêts et décisions 1996-III, p . 846, § 36, et l ' a r rê t 

Brumdrescu c. Roumanie [ G C ] , n" 28342/95 , § 50 , C E D H 1999-VII). 

J e p a r t a g e l 'avis de la major i té ( p a r a g r a p h e 61) selon laquel le il 

i m p o r t e d a n s u n e affaire c o m m e celle-ci d e voir c o m m e n t les au to r i t é s 

na t iona le s ont r éag i a u fait q u e l 'occupat ion d e la p r o p r i é t é é ta i t i l légale 

car n ' é t a n t pas d a n s l ' in térê t publ ic . Si, p a r e x e m p l e , les a u t o r i t é s avaient 

r e s t i t u é la p r o p r i é t é à la r e q u é r a n t e e t ava ien t ve r sé à celle-ci une 

i n d e m n i t é p o u r le p ré jud ice q u e l 'occupat ion i l légale de son t e r r a i n lui 

avait causé , la société ne pour ra i t m a n i f e s t e m e n t plus se p r é t e n d r e 

v ic t ime. La ma jo r i t é semble toutefois e s t i m e r qu ' i l faut a b s o l u m e n t qu' i l 

y ai t restitutio in integrum p o u r pouvoir d i r e q u ' u n r e q u é r a n t n ' e s t plus 

v ic t ime d e la violat ion. J e ne s au ra i s p a r t a g e r u n e te l le conclus ion. Il peu t 

se révé ler imposs ib le de r e m e t t r e les choses d a n s l ' é ta t ini t ial s i m p l e m e n t 

parce q u e la p r o p r i é t é n ' ex i s te plus - j e songe p a r e x e m p l e à un i m m e u b l e 

qu i a u r a i t é té démol i . Mais m ê m e si la restitutio in integrum est en pr incipe 
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possible , on ne s au ra i t e n faire tou jours la condi t ion pour p u r g e r u n e 

violat ion de l 'ar t ic le 1 du Protocole n" 1. Si elle devai t e n t r a î n e r des frais 

excessifs m a n i f e s t e m e n t d i sp ropor t i onnés à la va leur de la p ropr i é t é dont 

le r e q u é r a n t a u r a i t é té i l l éga lement dépossédé , j e ne cons t a t e r a i s a u c u n e 

violat ion de cet a r t ic le d a n s l ' hypothèse où le r e q u é r a n t a u r a i t é t é 

p l e i n e m e n t d é d o m m a g é du pré judice subi. 

En l ' occur rence , le Consei l d 'E ta t i ta l ien a déc la ré d a n s son a r r ê t du 

7 février 1996 q u e la r e s t i t u t ion du t e r r a in é ta i t impossible p a r su i te de 

l ' expropr ia t ion ind i rec te . 

L ' a r r ê t ne p rocède à a u c u n e éva lua t ion des frais q u ' a u r a i t e n t r a î n é s la 

r e s t i t u t ion ou de tou t a u t r e obs tac le s u b s t a n t i e l qu i a u r a i t pu e m p ê c h e r 

celle-ci. A le l ire, on a au con t r a i r e l ' impress ion q u e le s imple fait q u e les 

t r a v a u x de cons t ruc t ion é t a i en t achevés a e n t r a î n é un t r ans fe r t 

i r révers ib le de p r o p r i é t é p a r la voie d ' u n e exp ropr i a t i on ind i rec te . 

Légal i ser des ac tes m a n i f e s t e m e n t i l légaux de m a n i è r e aussi 

a u t o m a t i q u e , pourvu q u e ces ac tes soient accompl is avec assez de 

rap id i t é et sans t en i r c o m p t e des ac t ions jud ic i a i r e s re la t ives à l eu r 

légal i té qu i s e r a i e n t déjà p e n d a n t e s , p o r t e r a i t à m o n sens g r a v e m e n t 

a t t e i n t e au respec t du droi t et de l 'o rdre et ne se conci l iera i t pas avec le 

concept de la p r é é m i n e n c e du droi t , consacré pa r le p r é a m b u l e de la 

Conven t i on et essen t ie l à l ' appl ica t ion de ses d isposi t ions . Q u o i qu ' i l en 

soit, à p a r t i r des i n fo rma t ions en n o t r e possess ion, j e ne puis cons idé re r 

c o m m e établ i qu ' i l é t a i t imposs ib le de r e n d r e le t e r r a i n à la r e q u é r a n t e ou 

q u e c e t t e r e s t i t u t i o n au ra i t impl iqué des frais excessifs. C 'es t pou rquo i 

avec la major i t é j ' e s t i m e qu ' i l y a eu viola t ion de l 'ar t icle 1 du Protocole 

n° 1. 

La c i r cons t ance q u e la société r e q u é r a n t e n 'a i t m ê m e pas pe rçu u n e 

i n d e m n i t é pour avoir é té i l l éga lement pr ivée de son t e r r a i n , ma i s ait d û 

e n g a g e r e l l e -même u n e p r o c é d u r e jud ic i a i r e - et dans un dé la i qui en 

pr inc ipe c o m m e n c e à cour i r à c o m p t e r d e la fin des t r a v a u x - m e 

p réoccupe p r o f o n d é m e n t . Eu éga rd à la conclus ion qui p r écède , j e n 'ai 

toutefois pas à r e c h e r c h e r e n l 'espèce si ce fait con t rev ien t en soi aud i t 

a r t ic le . 

Enfin, j e t o m b e d 'accord avec la major i té pour d i re q u e l 'on peu t se 

d e m a n d e r si la j u r i sp rudence sur l ' expropr ia t ion ind i rec te déve loppée 

p a r les j u r id i c t ions i t a l i ennes fourni t u n e base légale suff isante à une 

pr ivat ion de p r o p r i é t é , ma i s qu ' i l ne s ' impose pas de t r a n c h e r c e t t e 

ques t i on en l ' occur rence . 
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SUMMARY1 

Completion of illegal works by authorities on land owned by the applicants 
amounted to a transfer of property 

Article 1 of Protocol No. 1 

Deprivation of possessions - Completion of illegal works by authorities on land owned by the 
applicants amounted to a transfer of properly - De facto expropriation - Failure to return land 
despite retrospective orders quashing authorities' resolutions to take possession of and build on 
land - Unlawful interference 

* 
* * 

The applicant company was the owner of land that had been occupied under an 
expedited procedure by the municipality in connection with a road-building 
scheme. It obtained an order from the regional administrative court quashing the 
decisions concerning the scheme and possession of the land on the ground that 
they were unlawful and not in the public interest. As the municipality took no 
action pursuant to that order, which had become final, the applicant company 
issued enforcement proceedings for the reinstatement and return of the land. 
The application was dismissed under the constructive-expropriation rule. The 
rule had been established by the Italian Court of Cassation and laid down that 
public authorities acquired ownership of land without needing to resort to formal 
expropriation when they completed works in the public interest after taking 
possession of the land, whether or not such possession was lawful. In the case 
before the Court, it was held that the applicant company no longer owned the 
land, which had become the municipality's property following the completion of 
the road-building works. The fact that the authorities had completed the works 
meant that title to the land had been transferred and restitution was impossible. 
The applicant company appealed against that decision to the Consiglio di Stato, 
its main contention being that application of the constructive-expropriation rule 
had rendered the initial judgment of the regional administrative court devoid of 
purpose. The Consiglio di Stato held that the application of the rule had not entailed 
a denial of justice as the road-building works had been largely completed by the 
time the regional administrative court had delivered its initial judgment. The 
transfer of ownership had to be considered as having taken place on the date the 
essential works were completed, as by then the change of user of the land had 
become irreversible as a result of the completion of the works. Restitution of the 
land was therefore impossible. 

1. This summary by the Registry does not bind the Court . 
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Held 
Article I of Protocol No. I: The applicant company had been "deprived of its 
possessions", as the Consiglio di Stain had applied the constructive-expropriation 
rule with the result that the company had no possibility of obtaining restitution of 
its land. The case-law on constructive expropriations had evolved in away that had 
led to the rule being applied inconsistently, a factor which could result in 
unforeseeable or arbitrary outcomes and deprive litigants of effective protection 
of their rights. It was, as a consequence, inconsistent with the requirement of 
lawfulness. The Court had reservations as to the compatibility with the 
requirement of lawfulness of a mechanism which, generally, enabled the 
authorities to benefit from an unlawful occupation of land, with the landowner 
being presented with a fail accompli. In the case before the Court, the regional 
administrative court had quashed with retrospective effect the resolutions passed 
by the authorities concerning the building project and the occupation of the land, 
as being unlawful and not in the public interest. However, that had not resulted in 
restitution of the land as the Consiglio di Slato had held that the transfer of property 
to the authorities had become irreversible. The interference was not compatible 
with Article 1 of Protocol No. 1. That conclusion made it unnecessary for the 
Court to examine whether a fair balance had been struck between the 
requirements of the general interest of the community and the company's rights. 
Conclusion: violation (unanimously). 

Article 41: The question of the application of Article 41 was not ready for decision 
and was therefore reserved. 
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In t h e c a s e o f B e l v e d e r e A l b e r g h i e r a S.r.l. v. Italy, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r C . L . ROZAKIS, President, 

M r A . B . B A K A , 

M r B . C O N F O R T I , 

Mr G. B O N E L L O , 

Mrs V. S T R Ä Z N I C K Ä 

M r P. LORENZEN, 

Mrs M. T S A T S A - N I K O L O V S K A J W Ö ^ « , 

a n d M r E. F R I B F . R G H , Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 13 J a n u a r y a n d 11 May 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h e last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an app l ica t ion (no. 31524/96) aga ins t the 
I t a l i an Republ ic lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n Rights 
(" the C o m m i s s i o n " ) u n d e r f o rmer Art ic le 25 of t he C o n v e n t i o n for the 
P r o t e c t i o n of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
Conven t ion" ) by a c o m p a n y fo rmed u n d e r I t a l i an law, Belvedere 
A l b e r g h i e r a S.r.l. (" the appl ican t c o m p a n y " ) , on 2 M a y 1996. T h e 
app l ican t c o m p a n y al leged an unjust i f ied in te r fe rence wi th its r ight to 
peaceful en joyment of its possess ions . O n 1 J u l y 1998 the Commis s ion 
dec ided to give not ice of t he app l ica t ion to the I t a l i an G o v e r n m e n t (" the 
G o v e r n m e n t " ) a n d invited t h e m to submi t the i r obse rva t ions on its 
admiss ib i l i ty a n d m e r i t s . 

2. Following the e n t r y in to force of Protocol No. 11 to t he Conven t i on on 
1 N o v e m b e r 1998 a n d in acco rdance wi th the provisions of Art ic le 5 § 2 
thereof, t h e appl ica t ion was e x a m i n e d by the C o u r t . In acco rdance with 
Ru le 52 § 1 of the Rules of C o u r t , the P re s iden t of t he C o u r t ass igned the 
case to t he Second Sect ion. T h e C h a m b e r cons t i t u t ed wi th in t h a t Section 
included ex officio M r B . Confor t i , t he j u d g e e lec ted in respec t of Italy 
(Article 27 § 2 of t he Conven t i on and Rule 26 § 1 (a ) ) , and M r C.L. Rozakis , 
t he P re s iden t of t he Sect ion (Rule 26 § 1 (a ) ) . T h e o t h e r m e m b e r s 
d e s i g n a t e d by the l a t t e r to c o m p l e t e t he C h a m b e r w e r e M r M. Fischbach, 
M r P . Lo renzen , Mrs M. Tsa t sa -Niko lovska , M r A.B. B a k a a n d M r E. Levits 
(Rule 26 § 1 (b) ) . S u b s e q u e n t l y M r Fischbach and M r Levits were rep laced 
by M r G. Bonel lo a n d Mrs V. S t r azn icka respect ively. 

3. Before the C o u r t , t he app l i can t c o m p a n y was r e p r e s e n t e d by 
M r Nicolo Pao le t t i . T h e G o v e r n m e n t w e r e r e p r e s e n t e d by t he i r Agen t , 
M r U . Leanza , and co-Agent , M r V. Esposi to . 
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4. O n 21 S e p t e m b e r 1999 the C h a m b e r dec l a r ed t he appl ica t ion 
admiss ib le and dec ided to hold a h e a r i n g on the m e r i t s . 

5. T h e appl ican t c o m p a n y a n d the G o v e r n m e n t each filed a m e m o r i a l . 
6. T h e h e a r i n g took place in public in the H u m a n Righ t s Bui ld ing, 

S t r a s b o u r g , on 13 J a n u a r y 2000. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r V. E S P O S I T O , Co-Agent; 

(b) for the applicant company 
M r N . P A O L E T T I , a n d 

M r s N . P A O L E T T I , bo th of t he R o m e Bar , Counsel. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

7. T h e app l ican t c o m p a n y , owner of t he Belvedere H o t e l at M o n t e 
A r g e n t a r i o , also owned 1,375 sq. m. of land t h a t gave p a t r o n s of the hotel 
d i rec t access to t he sea . 

8. O n 19 May 1987 the M o n t e A r g e n t a r i o munic ipa l i ty passed a 
reso lu t ion app rov ing a road-bu i ld ing s c h e m e . T h e road was to pass over 
the app l i can t company ' s land. 

9. O n 25 May 1987 the m a y o r of M o n t e A r g e n t a r i o issued an o rde r , 
u n d e r an exped i t ed p r o c e d u r e , for the possession of the app l i can t 
company ' s land. O n a n unspecif ied d a t e the a u t h o r i t i e s took physical 
possess ion of the land a n d b e g a n the road-bu i ld ing works . 

/. The proceedings issued by the applicant company before the administrative 
courts 

10. T h e appl ican t c o m p a n y a p p e a l e d to t he T u s c a n y Regiona l 
Admin i s t r a t i ve C o u r t (" the R A C " ) , con te s t ing , inter alia, t he lawfulness 
of the munic ipa l i ty ' s reso lu t ion of 19 M a y 1987 a n d of its occupa t ion of 
the land. 

11. By a j u d g m e n t de l ivered on 2 D e c e m b e r 1987, t he T u s c a n y R A C 
allowed the appl icant c o m p a n y ' s appea l ; it q u a s h e d the munic ipa l i ty ' s 
reso lu t ion of 19 M a y 1987 a n d ru led t h a t all s u b s e q u e n t ac t ion t a k e n by 
it was invalid. T h e RAC found t h a t the munic ipa l i ty had approved the 

1. Note by the Registry. The Court 's decision is obtainable from the Registry. 
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road-bu i ld ing s c h e m e wi thou t ca r ry ing out sufficient t echn ica l surveys 
be fo rehand . As a resul t , the approved s cheme was unlawful a n d could not 
be cons ide red as b e i n g in the public i n t e r e s t (nan atto a realizzare un interesse 
pubblico). 

12. T h a t decis ion was lodged at t he reg i s t ry on 24 M a y 1988 and 
b e c a m e final on 9 J u n e 1989. 

2. The enforcement proceedings issued by the applicant company 

13. By l e t t e r s of 8 Ju ly 1988, 11 Augus t 1989 a n d 18 J u l y 1990, the 
appl ican t c o m p a n y asked the M o n t e A r g e n t a r i o mun ic ipa l i ty to r e i n s t a t e 
a n d r e t u r n the land, p u r s u a n t to t he j u d g m e n t of t he R A C . However , the 
munic ipa l i ty took no ac t ion . 

14. T h e app l ican t c o m p a n y issued en fo rcemen t p roceed ings (giudiziodi 
oltemperanza) in the T u s c a n y R A C for t he r e i n s t a t e m e n t a n d r e t u r n of the 
land in accordance wi th the j u d g m e n t of 2 D e c e m b e r 1987. 

15. O n 26 J u n e 1991 the R A C dismissed those p roceed ings on the 
g round t h a t t he j u d g m e n t of 2 D e c e m b e r 1987 could not be enforced as 
t h e r e h a d been a cons t ruc t ive exp rop r i a t i on . 

16. T h e R A C observed t h a t a l t h o u g h the j u d g m e n t of 2 D e c e m b e r 
1987 h a d q u a s h e d the reso lu t ion of t he mun ic ipa l i ty of M o n t e A r g e n t a r i o 
for p r o c e d u r a l defects d u r i n g the p l a n n i n g inquiry , t h a t did not p reven t 
the munic ipa l i ty from s u b s e q u e n t l y r e s t a r t i n g the p r o c e d u r e a n d pass ing 
a fresh reso lu t ion - t h o u g h it had not in any event done so. T h e R A C wen t 
on to say t h a t as a resu l t of the cons t ruc t ive -expropr i a t ion rule (occupazione 
acquisitiva), t he app l i can t c o m p a n y was no longer t he owner of t he land, 
which had become the p rope r ty of the munic ipa l i ty of M o n t e A r g e n t a r i o 
following comple t ion of t he road-bu i ld ing works . Desp i t e its ear l ier 
j u d g m e n t and the fact t h a t the works ca r r i ed ou t by t he a u t h o r i t i e s were 
d a n g e r o u s and c o n t r a r y to t he publ ic i n t e r e s t , t he fact t h a t the au tho r i t i e s 
had c o m p l e t e d t he works m e a n t t h a t t i t le to t h e land h a d been 
t r ans f e r r ed . C o n s e q u e n t l y , r e s t i t u t i on was imposs ib le . However , as the 
t r ans fe r of p r o p e r t y had b e e n unlawful , t he app l i can t c o m p a n y was 
en t i t l ed to c la im d a m a g e s in t he civil cour t s . 

17. T h e app l ican t c o m p a n y a p p e a l e d aga ins t t h a t decis ion to the 
Consiglio di Stato, its m a i n con t en t i on be ing t h a t , a l t h o u g h the R A C had 
ru led t h a t the a u t h o r i t i e s ' conduc t was unlawful before they had 
c o m p l e t e d the works , the a u t h o r i t i e s h a d ignored the j u d g m e n t . T h e fact 
t h a t the cons t ruc t ive -exprop r i a t i on rule had been appl ied in the i n s t an t 
case r e n d e r e d the j u d g m e n t devoid of pu rpose , since the a u t h o r i t i e s were 
free to act unlawfully wi th t he sole a im of acqu i r ing t i t le to the land. 

18. By an o r d e r of 5 J u n e 1995, Sect ion V of t he Consiglio di Stato, before 
w h o m the a p p e a l was pend ing , dec ided to refer t he a p p e a l to t he full cour t . 
T h e o r d e r ind ica tes t h a t t he sec t ion conce rned cons ide red t h a t in the 
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i n s t an t case the loss of t i t le to t he land as a resu l t of t he publ ic works be ing 
ca r r i ed out a m o u n t e d to a den ia l of j u s t i c e . If a decis ion of an 
a d m i n i s t r a t i v e cour t favourable to t he owner of t he land, such as t he 
decis ion of 2 D e c e m b e r 1987, could not p reven t t he a u t h o r i t i e s t a k i n g 
possession of t he land, t he owner would be at t he i r mercy. F u r t h e r m o r e , 
Sect ion V of t he Consiglio di Stato no ted t h a t t he munic ipa l i ty of M o n t e 
A r g e n t a r i o had not r e o p e n e d the p l a n n i n g inquiry or passed any fu r the r 
reso lu t ions following the q u a s h i n g of its reso lu t ion by the RAC. 

19. In a decis ion of 7 F e b r u a r y 1996 the Consiglio di Stato, s i t t ing as a 
full cour t , d i smissed the appl icant c o m p a n y ' s appea l . It held t h a t t h e 
app l ica t ion of t he cons t ruc t ive -expropr i a t ion rule had not en ta i l ed a 
denia l of j u s t i ce in the i n s t an t case . It said t h a t t he road-bu i ld ing works 
had been largely comple t ed by 7 Augus t 1987 w h e n the R A C h a d given its 
j u d g m e n t . T h e r e a f t e r , only add i t iona l work of m i n o r i m p o r t a n c e had been 
car r ied out , such as the ins ta l la t ion of l ight ing and the comple t ion of t he 
road surfacing. C o n s e q u e n t l y , 7 Augus t 1987 had to be cons ide red the 
d a t e w h e n t i t le to t he land was t r a n s f e r r e d because it was at t h a t point 
t h a t t he c h a n g e of use r of the land had b e c o m e i r revers ib le , as a resu l t of 
t he comple t i on of t he works . T h e land could no longer be r e t u r n e d owing 
to the cons t ruc t ive exp rop r i a t i on . T h a t d a t e was also t he s t a r t i ng -po in t of 
t he s t a t u t o r y l imi t a t ion per iod for c l a iming d a m a g e s . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. Law n o . 85 o f 22 O c t o b e r 1971 

20. Th i s s t a t u t e governs the exped i t ed exp rop r i a t i on p r o c e d u r e , which 
p e r m i t s a u t h o r i t i e s to s t a r t bu i ld ing before exp rop r i a t i on . O n c e a s ch eme 
has b e e n dec la red to be in t h e publ ic i n t e r e s t and the p lans a d o p t e d , t he 
a u t h o r i t i e s m a y m a k e a n exped i t ed possession o rde r , for a l imi ted per iod 
not exceed ing Five years , in respec t of the land to be e x p r o p r i a t e d . T h e 
o rde r will lapse if physical possession of the land is not t a k e n wi th in t h r e e 
m o n t h s af ter its issue. After the land has b e e n possessed, a formal 
exp rop r i a t i on o rde r m u s t be m a d e and c o m p e n s a t i o n paid. 

B. T h e c o n s t r u c t i v e - e x p r o p r i a t i o n r u l e (occupazione acquisitiva or 
accessione invertita) 

21 . D u r i n g the 1970s, a n u m b e r of local a u t h o r i t i e s took possess ion of 
land us ing the exped i t ed p r o c e d u r e bu t failed s u b s e q u e n t l y to issue an 
exp rop r i a t i on o rde r . T h e I t a l i an cour t s were confronted wi th cases in 
which the l andowner had de facto lost use of t he land as it had b e e n 
possessed and bui ld ing works in the public in te res t had been u n d e r t a k e n . 
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T h e ques t ion arose w h e t h e r the m e r e fact t h a t works had been ca r r i ed out 
m e a n t t h a t t h e owner h a d also lost t i t le to t he land . 

/. Case-law before the Court of Cassation's judgment no. 1464 of 16 February 
1983 

22. T h e r e was a subs t an t i a l d ivergence in t he decis ions of the C o u r t of 
C a s s a t i o n over t h e effects of c a r r y i n g out bu i ld ing works in t h e public 
in t e re s t on land w h e r e possession had been t a k e n unlawfully. Unlawful 
possession m e a n s possession t h a t is unlawful from the s t a r t , in o t h e r 
words ob t a ined wi thou t au tho r i t y , or t h a t is ini t ial ly a u t h o r i s e d bu t 
s u b s e q u e n t l y b e c a m e unlawful , e i t he r because t he a u t h o r i t y is q u a s h e d 
or because possession con t inues beyond the a u t h o r i s e d per iod w i thou t a n 
exp rop r i a t i on o r d e r be ing m a d e . 

23 . U n d e r one line of case-law, the owner of land t h a t had been 
possessed by t h e a u t h o r i t i e s did not lose o w n e r s h i p af ter t he comple t ion 
of the works in t he public i n t e r e s t . However , he could not r eques t 
r e i n s t a t e m e n t of the land; his only r e m e d y was to b r i n g an act ion in 
d a m a g e s for wrongful possess ion. No l imi t a t ion per iod app l ied to such 
ac t ions as the unlawful n a t u r e of t he possession was con t inu ing . T h e 
a u t h o r i t i e s could a t any t i m e issue a formal exp rop r i a t i on o rde r . If they 
did so, t he ac t ion in d a m a g e s was t r a n s f o r m e d in to a d i s p u t e over t he 
c o m p e n s a t i o n for exp rop r i a t i on , wi th d a m a g e s for the loss of en joyment 
of t he land be ing d u e only for t he per iod pr ior to the m a k i n g of t he 
exp rop r i a t i on o r d e r (see, a m o n g o t h e r a u t h o r i t i e s , the j u d g m e n t s of the 
C o u r t of Cassa t ion nos. 2341 ofM982; 4741 of 1981; a n d 6452 and 6308 of 
1980). 

24. U n d e r a second line, t he l andowner did not lose p r o p e r t y in the 
land and could r eques t its r e i n s t a t e m e n t if t h e a u t h o r i t i e s had ac ted 
o t h e r t h a n in t he public i n t e r e s t (see , for e x a m p l e , C o u r t of C a s s a t i o n 
j u d g m e n t s nos. 1578 of 1976 and 5679 of 1980). 

25. U n d e r a th i rd l ine, an owner d ispossessed by the au tho r i t i e s 
a u t o m a t i c a l l y lost t i t le to t he land as soon as it h a d been a l t e r ed 
i r reversibly, t h a t is to say on comple t ion of t he works in t he public 
i n t e r e s t . H e was en t i t l ed to c la im d a m a g e s ( the sole a u t h o r i t y is C o u r t of 
C a s s a t i o n j u d g m e n t no. 3243 of 1979). 

2. Court of Cassation judgment no. 1464 of 16 February 1983 

26. In a j u d g m e n t of 16 F e b r u a r y 1983, the C o u r t of C a s s a t i o n , s i t t ing 
as a full cou r t , resolved the conflict b e t w e e n the case- law a u t h o r i t i e s and 
a d o p t e d t he t h i r d solu t ion . In so do ing , it e s t ab l i shed the cons t ruc t ive -
e x p r o p r i a t i o n rule (accessione invertita or occupazione acquisitiva). U n d e r t he 
ru le , t h e public a u t h o r i t i e s acqu i re t i t le to t he l and from t h e o u t s e t before 
formal e x p r o p r i a t i o n if, a f ter t a k i n g possession of the land and 
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i r respec t ive of w h e t h e r such possess ion is lawful, the works in the publ ic 
in t e re s t a r e pe r fo rmed . If, initially, the land is possessed wi thou t 
au tho r i t y , t he t r ans fe r of p r o p e r t y t akes place w h e n the works in t he 
publ ic i n t e r e s t a r e c o m p l e t e d . If t h e t a k i n g of possession was a u t h o r i s e d 
from the ou t se t , p r o p e r t y is t r ans f e r r ed on the expiry of t he a u t h o r i s e d 
per iod of possession. In t he s a m e j u d g m e n t , t he C o u r t of C a s s a t i o n 
s t a t e d t h a t , on a cons t ruc t ive expropr i a t ion , the owner is en t i t l ed to 
c o m p e n s a t i o n in full as t he acquis i t ion of the land has t a k e n place 
wi thou t t i t le (sine titulo). However , c o m p e n s a t i o n is not pa id 
au toma t i ca l l y : t he owner m u s t lodge a c la im for d a m a g e s . In add i t ion , 
t he r ight to c o m p e n s a t i o n is subject to a five-year l imi ta t ion period t h a t 
app l ies t o ac t ions in to r t ; t h e s t a r t i ng -po in t is t h e d a t e t he land is 
i r revers ibly a l t e r ed . 

.?. Case-law after the Court of Cassation's judgment no. 1464 of 1983 

(a) Limitation period 

27. Init ially, it was held t h a t no l imi ta t ion per iod appl ied , since 
possession of the land wi thou t t i t le was a c o n t i n u i n g unlawful act ( see 
p a r a g r a p h 23 above) . In its j u d g m e n t no. 1464 of 1983, t he C o u r t of 
C a s s a t i o n s t a t e d t h a t the r ight to c o m p e n s a t i o n was subject to a five-year 
l im i t a t i on per iod (see p a r a g r a p h 26 above) . Subsequen t ly , t h e Fi rs t 
Division of the C o u r t of C a s s a t i o n said t h a t a t en-year l imi t a t ion per iod 
should apply ( j udgmen t nos. 7952 of 1991 and 10979 of 1992). O n 
22 N o v e m b e r 1992 the full cour t of t he C o u r t of C a s s a t i o n dec ided the 
issue finally, holding tha t t he l imi ta t ion per iod is five years and s t a r t s to 
r u n from the d a t e the land is i r revers ibly a l t e r ed . 

(b) Cases where the principle of constructive expropriation does not apply 

28. R e c e n t d e v e l o p m e n t s in the case- law show t h a t t he m e c h a n i s m 
w h e r e b y ca r ry ing out bu i ld ing works in the public i n t e r e s t o p e r a t e s to 
t r ans fe r p r o p e r t y in t he l and to t he a u t h o r i t i e s is subject to excep t ions . 

29. In its j u d g m e n t no. 874 of 1996, the Consigliodi Stato s t a t e d t h a t t h e r e 
was no cons t ruc t ive exp rop r i a t i on w h e r e reso lu t ions of t he a u t h o r i t i e s a n d 
a n e x p e d i t e d possession o rde r h a d been q u a s h e d by the a d m i n i s t r a t i v e 
cour t s , as o therwise t he jud ic ia l decision would be devoid of pu rpose . 

30. In j u d g m e n t no. 1907 of 1997, t he C o u r t of C a s s a t i o n , s i t t ing as a full 
cour t , said tha t t he a u t h o r i t i e s did not acqu i re owne r sh ip of t he land if t he i r 
reso lu t ions and t h e dec l a r a t i on tha t exp rop r i a t i on was in the public in t e re s t 
we re d e e m e d to have b e e n null a n d void from t h e o u t s e t . In such cases , t he 
owner r e t a i n e d t i t le to t he land and could c la im restitutio in integrum. In t he 
a l t e r n a t i v e , he could seek d a m a g e s . T h e unlawful n a t u r e of t h e possession 
in such cases was c o n t i n u i n g a n d no l imi t a t ion per iod appl ied . 
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3 1 . In j u d g m e n t no. 6515 of 1997, the C o u r t of C a s s a t i o n , s i t t ing as a 
full cour t , said t h a t t h e r e was no t r ans fe r of p r o p e r t y w h e r e the 
dec l a r a t i on t h a t e x p r o p r i a t i o n was in t he publ ic i n t e r e s t had been 
annu l l ed by the a d m i n i s t r a t i v e cou r t s . In such cases , t he re fo re , the 
cons t ruc t ive -exprop r i a t i on rule did not apply. T h e owner , w h o r e t a i n e d 
owne r sh ip of t he l and , was en t i t l ed to c la im restitutio in integrum. If he 
b r o u g h t a n act ion in d a m a g e s , t h a t en ta i l ed a waiver of his r ight t o 
r e s t i t u t i on . T h e five-year l imi t a t ion per iod s t a r t e d to r u n from t h e d a t e 
w h e n the decis ion of the a d m i n i s t r a t i v e cour t b e c a m e final. 

32. In j u d g m e n t no. 148 of 1998, the Firs t Division of t he C o u r t of 
C a s s a t i o n followed t h e decision of t he full cour t a n d held t h a t t h e r e was 
no t r ans fe r of p rope r ty by cons t ruc t ive exp rop r i a t i on w h e r e the 
dec l a r a t i on t h a t t he bu i ld ing works were in t he public in t e re s t was 
d e e m e d to have b e e n invalid from the o u t s e t . 

(c) Constitutional Court judgment no. 188 of 1995 

33 . In this j u d g m e n t , t h e C o n s t i t u t i o n a l C o u r t was cal led upon to 
decide firstly w h e t h e r t he cons t ruc t ive -expropr i a t ion rule was compa t ib l e 
wi th the C o n s t i t u t i o n . T h e cour t dec l a red t h a t q u e s t i o n inadmiss ib le on 
t he g r o u n d t h a t it had ju r i sd ic t ion to e x a m i n e s t a t u t o r y provisions only, 
not ru les es tab l i shed by the cou r t s . Secondly, it held t h a t the appl ica t ion to 
an act ion for c o m p e n s a t i o n of the five-year l imi t a t ion period laid down by 
Art ic le 2043 of the Civil Code for c la ims in to r t was c o m p a t i b l e wi th the 
C o n s t i t u t i o n . T h e fact t h a t t he a u t h o r i t i e s h a d b e c o m e owners of t he land 
by t a k i n g a d v a n t a g e of the i r own unlawful conduc t did not pose any 
difficulty u n d e r t he C o n s t i t u t i o n , since t he publ ic in t e re s t in the 
p r e s e r v a t i o n of works for t h e publ ic good ou twe ighed the individual ' s 
i n t e r e s t in t he r ight of p roper ty . 

(d) Level of compensation for constructive expropriation 

34. U n d e r the C o u r t of Cas sa t i on ' s case- law on cons t ruc t ive 
exp rop r i a t i ons , c o m p e n s a t i o n in full, t h a t is to say d a m a g e s for the 
dep r iva t ion of t h e l and , is d u e to t h e owner in cons ide ra t i on for t h e loss 
of o w n e r s h i p caused by the unlawful t ak ing of possess ion. 

35. T h e F i n a n c e Law of 1992 (Article 5 bis of Legis la t ive Dec ree no. 333 
of 11 J u l y 1992) s u p e r s e d e d t h a t case- law by prov id ing t h a t t he 
c o m p e n s a t i o n payable on cons t ruc t ive e x p r o p r i a t i o n s could not exceed 
the a m o u n t due on formal exp rop r i a t i ons . In j u d g m e n t no. 369 of 1996, 
t he C o n s t i t u t i o n a l C o u r t dec la red t h a t provision uncons t i t u t i ona l . 

36. U n d e r F inance Law no. 662 of 1996, which a m e n d e d the provision 
tha t had been dec la red uncons t i t u t i ona l , c o m p e n s a t i o n in full c a n n o t be 
a w a r d e d for d ispossess ions effected before 30 S e p t e m b e r 1996. In such 
cases , c o m p e n s a t i o n canno t exceed such a m o u n t , plus 10%, but wi thout 
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apply ing the 4 0 % reduc t ion , as would have b e e n payable on a formal 
e x p r o p r i a t i o n (one-hal f of the s u m of t he m a r k e t va lue p lus t he income 
from the land , less 40%) . In a j u d g m e n t no. 148 of 30 Apr i l 1999, t he 
C o n s t i t u t i o n a l C o u r t held t h a t t h a t provision was compa t ib l e wi th t he 
C o n s t i t u t i o n . However , in the s a m e decis ion, it said t h a t c o m p e n s a t i o n in 
full, u p to t he m a r k e t value of t he land, could be c l a imed w h e r e the 
dispossess ion a n d depr iva t ion of the land were not in t he public i n t e r e s t . 

T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 1 O F P R O T O C O L No. 1 

37. T h e appl ican t c o m p a n y compla ined tha t it had become impossible 
for it to recover its l and as a resu l t of t he cons t ruc t ive -expropr i a t ion ru le , 
which had been appl ied desp i t e t he decision of the T u s c a n y Regiona l 
A d m i n i s t r a t i v e C o u r t (" the RAC") q u a s h i n g the bu i ld ing s c h e m e a n d 
the possession o r d e r as be ing unlawful and not in the public i n t e r e s t . It 
a l leged ,i violation of Art ic le 1 of ProUx ol Xo. I. which provides: 

"Every natural or legal person is en t i t l ed to the peaceful e n j o y m e n t of his 
posses s ions . N o one shall he depr ived o f his posses s ions except in the public interes t 
and subject to the condi t ions provided for by law and by the g e n e r a l pr inc ip les of 
in ternat iona l law. 

T h e p r e c e d i n g provis ions shall not , however, in any way impair the right of a S ta te to 
enforce such laws as it d e e m s neces sary l o control the use of property in accordance w i th 
the g e n e r a l interes t or to s e c u r e the p a y m e n t o f t a x e s or o t h e r c o n t r i b u t i o n s or 
pena l t i e s ." 

A. A r g u m e n t s o f t h o s e a p p e a r i n g b e f o r e t h e C o u r t 

1. The applicant company 

38. T h e app l ican t c o m p a n y m a i n t a i n e d t h a t the i n t e r f e r ence wi th its 
r ight to peaceful en joymen t of its possess ions was not c o m p a t i b l e wi th 
Art ic le 1 of Protocol No. 1. 

39. It c o n t e n d e d tha t cons t ruc t ive exp rop r i a t i on was c o n t r a r y to the 
r e q u i r e m e n t of lawfulness for the following r easons : t he a u t h o r i t i e s 
b e c a m e owne r s of t h e land t h r o u g h unlawful conduc t , n a m e l y by t a k i n g 
possess ion wi thou t t i t le ; l andowner s could not avail t hemse lves of t he 
p r o c e d u r a l g u a r a n t e e s avai lable on a formal exp rop r i a t i on ; and the 
cons t ruc t ive -exprop r i a t i on ru le was not to be found in any statutory-
provis ion bu t had b e e n es tab l i shed by t h e case- law a n d was cons ide red to 
be "living law". 
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40. S u b s e q u e n t events had led t he app l ican t c o m p a n y to cons ider t h a t 
t h e r e q u i r e m e n t of lawfulness h a d not been compl ied wi th in t he in s t an t 
case . It observed t h a t it was u n a b l e to ob t a in r e s t i t u t i o n of t he land desp i t e 
t h e decision of the Admin i s t r a t i ve C o u r t - which h a d b e c o m e final -
re t rospec t ive ly q u a s h i n g all the a u t h o r i t i e s ' ac ts , inc lud ing t h e 
d e c l a r a t i o n t h a t t h e s c h e m e was in t h e publ ic i n t e r e s t . T h e decision of 
t he Consiglio di Stato refusing r e s t i t u t i o n of t he land as a resul t of t he 
app l ica t ion of t he cons t ruc t ive -exprop r i a t i on rule t hus r e p r e s e n t e d a n 
unjust i f ied i n t e r f e r ence wi th t he app l ican t company ' s r igh t to t he 
peaceful en joyment of its possess ions . T h e app l i can t c o m p a n y no ted tha t 
t he cons t ruc t ive -exprop r i a t i on ru le left l andowner s at t he m e r c y of t he 
a u t h o r i t i e s , who - wi th t he sole a im of a p p r o p r i a t i n g land - could car ry 
out works t h a t were not in t he publ ic in t e re s t a f ter t a k i n g possession of 
t he land wholly unlawfully a n d t h e n refuse to comply wi th judic ia l 
decis ions dec l a r ing the i r conduc t unlawful . 

4 1 . T h e app l ican t c o m p a n y a d d e d t h a t t he T u s c a n y R A C had been 
cal led u p o n to ru le solely on t h e lawfulness of t h e a u t h o r i t i e s ' ac t s and 
could not decide t he m e r i t s of t he case , t h a t is to say w h e t h e r t he road-
bui ld ing works had been finished. O n the o t h e r h a n d , the Consiglio di 
Stato, on an appea l on t he issue of e n f o r c e m e n t (ottemperanza), had 
ju r i sd i c t ion to h e a r t he m e r i t s and could the re fo re d e t e r m i n e t he d a t e of 
comple t i on of t he works . 

42. T h e appl icant c o m p a n y observed finally t h a t it was t r u e t h a t t he 
m e a s u r e of c o m p e n s a t i o n c la imable by an owner depr ived of his land for 
works t h a t were not in t he publ ic i n t e r e s t was c o m p e n s a t i o n in full (see 
p a r a g r a p h 34 above) . However , d a m a g e s could not be cons ide red as 
c o m p e n s a t i o n for t he a l leged loss even a s s u m i n g they could be c la imed 
by t h e app l i can t c o m p a n y . T h e app l i can t c o m p a n y was not a sk ing t h e 
C o u r t to ru le on the a u t h o r i t i e s ' conduc t - t he T u s c a n y R A C had a l ready 
done so - bu t to give a decis ion on the Consiglio di Stato's d i smissa l of i ts 
app l ica t ion for r e s t i t u t i on of the land. T h e app l i can t c o m p a n y concluded 
by invi t ing t he C o u r t to r e s to re legali ty. 

2. The Government 

4 3 . T h e G o v e r n m e n t s u b m i t t e d t h a t t he loss of the land by the 
app l i can t c o m p a n y did not infr inge Art ic le 1 of Protocol No. 1. 

44. T h e y observed firstly tha t t he i n t e r f e r ence wi th t he appl ican t 
c o m p a n y ' s r ight to peaceful en joymen t of its possess ions was "provided 
for by law", n a m e l y a ru le e s t ab l i shed by the cour t s t h a t had been 
cons i s ten t ly a n d u n a n i m o u s l y appl ied since t he C o u r t of Cas sa t i on ' s 
j u d g m e n t no. 1464 of 1983 (see p a r a g r a p h 26 above) . T h e G o v e r n m e n t 
r e fe r red in p a r t i c u l a r to the C o u r t of C a s s a t i o n ' s j u d g m e n t s nos. 3940 of 
1988 a n d 12546 of 1992, the Consiglio di Stato's j u d g m e n t no. 877 of 1991 
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a n d the case- law of t he C o n s t i t u t i o n a l C o u r t . T h e rule e s t ab l i shed by the 
case- law thus c o n s t i t u t e d a c lear , accessible a n d a d e q u a t e legal n o r m and 
was a n express ion of t h e "l iving law", t h a t is to say t he law effectively in 
force. 

45 . T h e G o v e r n m e n t observed secondly t h a t the app l i can t c o m p a n y 
had been depr ived of its land "in the public i n t e r e s t " . At t he ou t se t , 
t h e road -bu i ld ing s c h e m e a n d t h e a u t h o r i t i e s ' r e so lu t ions h a d b e e n in 
the public in t e re s t . A l t h o u g h it was t r u e t h a t t he a u t h o r i t i e s ' ac ts had 
subsequen t ly been q u a s h e d b)' the- Admin i s t r a t ive C o u r t , the effeel of 
t he cons t ruc t ive -exprop r i a t i on rule was t h a t , once comple t ed , 
mun ic ipa l works b e c a m e de facto a new s c h e m e in t he publ ic in t e re s t . 
C o m p l e t i o n of t he works ca r r i ed out by the a u t h o r i t i e s the re fo re had a 
dua l effect: it en ta i l ed recogni t ion tha t the work ca r r i ed out was in the 
public in t e re s t and m e a n t t h a t the a u t h o r i t i e s ' conduc t ceased to be 
unlawful . 

46. As a resu l t of t h a t m e c h a n i s m , the land could no longer be 
r e t u r n e d to the appl ican t c o m p a n y as it was i r revers ibly d e e m e d to have 
b e c o m e publ ic . 

47. T h e fact t h a t t he depr iva t ion of possession was unlawful un t i l the 
works had b e e n c o m p l e t e d neve r the l e s s afforded the owner the r ight to 
c la im pecun ia ry c o m p e n s a t i o n in the form of d a m a g e s before the 
re levant cour t s . T h e G o v e r n m e n t m a i n t a i n e d t h a t it was still open to the 
app l ican t c o m p a n y in t he in s t an t case to b r i n g an ac t ion in d a m a g e s 
before t he r e l evan t cour t s , t ha t such an act ion would enab le it to ob t a in 
c o m p e n s a t i o n in full a n d t hus cons t i t u t ed a sufficient r e m e d y for the 
in t e r f e rence wi th its r ight to peaceful en joyment of its possess ions . O n 
t h a t poin t , t he G o v e r n m e n t re fe r red to the j u d g m e n t of t he C o u r t in t he 
case of Z u b a n i v. I taly ( j udgmen t of 7 Augus t 1996, Reports of Judgments and 
Decisions 1996-IV). 

48 . An act ion in d a m a g e s was possible because , in t he G o v e r n m e n t ' s 
submiss ion , the five-year l imi ta t ion per iod which had s t a r t e d to r u n on 
7 A u g u s t 1987 on comple t ion of the works had been i n t e r r u p t e d by the 
en fo rcemen t p roceed ings b r o u g h t by t he app l ican t c o m p a n y before t he 
Consiglio di Stato. T h e G o v e r n m e n t a d d e d t h a t , w h e n d e a l i n g wi th a n 
appl ica t ion for e n f o r c e m e n t (ottemperanza) the Consiglio di Stato had 
ju r i sd ic t ion to m a k e f indings of fact, inc luding as to t he d a t e w h e n the 
works were c o m p l e t e d . C o n s e q u e n t l y , t h e r e was no inconsis tency 
b e t w e e n i ts finding a n d t h e fact t h a t t h e decis ion of t he T u s c a n y R A C 
had become final, as t he l a t t e r could not decide issues of fact. 

49. An act ion in d a m a g e s would enab le the app l ican t c o m p a n y to 
ob ta in c o m p e n s a t i o n in full s ince t he dec l a r a t i on t h a t t he works were in 
t h e publ ic i n t e r e s t h a d b e e n q u a s h e d by the T u s c a n y R A C . T h e 
G o v e r n m e n t re fe r red on tha t point to the C o n s t i t u t i o n a l C o u r t ' s 
j u d g m e n t no. 148 of 30 Apri l 1999 (sec p a r a g r a p h 36 above) . 
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50. Last ly t he G o v e r n m e n t exp la ined t h a t p roceed ings for pecuniary-
r e p a r a t i o n had to be i n s t i t u t e d by the appl icant c o m p a n y as it had failed 
in its a t t e m p t to ob ta in r e s t i t u t ion of t he land . D a m a g e s would 
c o m p e n s a t e it for t he in t e r f e rence wi th its r ight to peaceful en joyment of 
its possess ions . 

B. C o m p l i a n c e w i t h Art i c l e 1 o f P r o t o c o l N o . 1 

5 1 . T h e C o u r t r e i t e r a t e s t h a t Art icle 1 of Protocol No. 1 con ta ins 
t h r e e dis t inct ru les : " T h e first ru le , set out in t he first s en t ence of t he 
first p a r a g r a p h , is of a g e n e r a l n a t u r e a n d e n u n c i a t e s the pr inciple of 
t h e peaceful en joymen t of p rope r ty ; t he second ru le , con t a ined in t he 
second s e n t e n c e of t he first p a r a g r a p h , covers depr iva t ion of 
possessions a n d subjects it to ce r t a in condi t ions ; t he th i rd ru le , s t a t e d 
in t h e second p a r a g r a p h , recognises t h a t the C o n t r a c t i n g S t a t e s a re 
en t i t l ed , a m o n g s t o t h e r th ings , to control t he use of p r o p e r t y in 
acco rdance wi th t h e g e n e r a l i n t e r e s t ... T h e t h r e e ru l e s a r e not , 
however , ' d i s t inc t ' in t he sense of be ing u n c o n n e c t e d . T h e second and 
th i rd rules a r e conce rned wi th p a r t i c u l a r ins tances of in t e r f e rence with 
the r ight to peaceful en joyment of p rope r ty a n d should the re fo re be 
c o n s t r u e d in t he light of t he g e n e r a l pr inciple e n u n c i a t e d in t he first 
r u l e " (see, a m o n g o t h e r a u t h o r i t i e s , t h e J a m e s a n d O t h e r s v. t he 
U n i t e d K i n g d o m j u d g m e n t of 21 F e b r u a r y 1986, Series A no. 98, 
pp. 29-30, § 37, pa r t l y following the t e r m s of the C o u r t ' s analysis in the 
S p o r r o n g and L o n n r o t h v. Sweden j u d g m e n t of 23 S e p t e m b e r 1982, 
Series A no. 52, p . 24, § 6 1 ; see a lso t he Holy M o n a s t e r i e s v. Greece 
j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A no . 301-A, p . 3 1 , § 56, and 
Iatridis v. Greece [ G C ] , no. 31107/96, § 55, E C H R 1999-11). 

/. Whether there has been an interference 

52. T h e C o u r t no tes t h a t it is c o m m o n g round t h a t t h e r e has been a 
depr iva t ion of possess ions . 

53 . In o r d e r to d e t e r m i n e w h e t h e r t h e r e has b e e n a depr iva t ion of 
possess ions wi th in t he m e a n i n g of t he second ru le , t h e C o u r t m u s t not 
confine itself to e x a m i n i n g w h e t h e r t h e r e has been dispossess ion or 
formal expropr i a t ion , it m u s t look beh ind the a p p e a r a n c e s and 
inves t iga te t he rea l i t ies of t h e s i t ua t ion compla ined of. Since the 
Conven t i on is i n t e n d e d to g u a r a n t e e r igh ts t h a t a r e "prac t ica l and 
effective", it has to be a s c e r t a i n e d w h e t h e r t h a t s i t ua t ion a m o u n t e d to a 
de facto exp rop r i a t i on , (see the S p o r r o n g and L o n n r o t h j u d g m e n t cited 
above, pp . 24-25, § 63). 

54. T h e C o u r t no tes t h a t in t he p r e s e n t case , by apply ing the 
cons t ruc t ive -expropr i a t ion rule in i ts decis ion, t he Consiglio di Stato 
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depr ived the appl ican t c o m p a n y of t he possibili ty of o b t a i n i n g r e s t i t u t i on 
of its l and . In the c i r c u m s t a n c e s , t he C o u r t finds t h a t the effect of t he 
j u d g m e n t of the Consiglio di Stato was to depr ive t he app l ican t c o m p a n y of 
i ts possess ions wi th in t h e m e a n i n g of t he second s en t ence of t he first 
) ) a ragraph of Art icle 1 of Protocol No. 1 (see Brumdrescu v. Romania [ G C ] , 
no. 28342/95, § 77, E C H R 1999-VII). 

55 . In o r d e r to be c o m p a t i b l e wi th Art ic le 1 of Protocol No. 1, such an 
in t e r f e r ence m u s t be "in the publ ic i n t e r e s t " , "subject to t he condi t ions 
provided for by law a n d by the gene ra l pr inciples of i n t e r n a t i o n a l law" 
a n d m u s t s t r ike a "fair b a l a n c e " be tween the d e m a n d s of t he gene ra l 
i n t e r e s t of t he c o m m u n i t y a n d the r e q u i r e m e n t s of the p ro tec t ion of the 
individual ' s f u n d a m e n t a l r igh ts (see the S p o r r o n g and I .onnro th j u d g m e n t 
c i ted above, p . 26, § 69) . F u r t h e r m o r e , t he issue of w h e t h e r a fair b a l an ce 
has been s t ruck "becomes re levant only once it has been es tab l i shed tha t 
t he i n t e r f e r ence in ques t ion satisfied the r e q u i r e m e n t of lawfulness and 
was not a r b i t r a r y " (see Iatridis c i ted above, § 58, and Beyeler v. Italy [ G C ] , 
no. 33202/96, § 107, E C H R 2000-1). 

2. Compliance with the requirement of lawfulness and the aim of the 
interference 

56. T h e C o u r t r e i t e r a t e s tha t the first a n d mos t i m p o r t a n t 
r e q u i r e m e n t of Art ic le 1 of Protocol No. 1 is t h a t any in t e r f e rence by a 
public a u t h o r i t y wi th t he peaceful en joyment of possessions should be 
lawful. T h e rule of law, one of the f u n d a m e n t a l pr inciples of a d e m o c r a t i c 
society, is i n h e r e n t in all the Ar t ic les of the Conven t i on (see Iatridis c i ted 
above, § 58) and enta i l s a du ty on the pa r t of the S t a t e or o t h e r publ ic 
a u t h o r i t y to comply wi th jud ic ia l o rde r s or decisions aga ins t it. 

57. T h e C o u r t does not cons ider it necessa ry to dec ide in the abs t r ac t 
w h e t h e r t he role in t he con t inen ta l - l aw sys tem of a ru le , such as t he 
cons t ruc t ive -exprop r i a t i on ru le , e s t ab l i shed by the cou r t s is c o m p a r a b l e 
to tha t of s t a t u t o r y provisions. However , it r e i t e r a t e s t h a t t he 
r e q u i r e m e n t of lawfulness m e a n s t h a t ru les of d o m e s t i c law m u s t be 
sufficiently accessible , p rec ise and foreseeable (see the H e n t r i c h v. F r a n c e 
j u d g m e n t of 22 S e p t e m b e r 1994, Ser ies A no. 296-A, pp . 19-20, § 42, a n d 
the Li thgow a n d O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t of 8 J u l y 1986, 
Series A no. 102, p. 47, § 110). 

58. In tha t connec t ion , t he C o u r t observes t h a t the case- law on 
cons t ruc t ive exp rop r i a t i ons has evolved in a way tha t has led to t he ru le 
be ing appl ied incons is ten t ly (see p a r a g r a p h s 22 to 36 above) , a factor 
which could resul t in unforeseeab le or a r b i t r a r y o u t c o m e s and depr ive 
l i t igants of effective p ro tec t ion of the i r r igh t s and is, as a c o n s e q u e n c e , 
incons i s ten t wi th the r e q u i r e m e n t of lawfulness. 
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59. T h e C o u r t also notes t h a t u n d e r t he rule es tab l i shed by the C o u r t of 
C a s s a t i o n in i t s j u d g m e n t no. 1464 of 1983 every cons t ruc t ive exp ropr i a t i on 
follows the unlawful t a k i n g of possession of t he land . T h e unlawfulness may 
exist at the ou t se t or ar ise subsequen t ly . T h e C o u r t has r e se rva t ions as to 
t he compat ib i l i ty wi th the r e q u i r e m e n t of lawfulness of a m e c h a n i s m which, 
genera l ly , enab les t he au tho r i t i e s to benefi t from an unlawful s i tua t ion in 
which the l andowner is p r e s e n t e d wi th afail accompli. 

60. In any event , t he C o u r t is r e q u i r e d to verify w h e t h e r t he way in 
which the d o m e s t i c law is i n t e r p r e t e d and appl ied p roduces consequences 
t h a t a r e cons i s t en t wi th t he pr inc ip les of t he Conven t i on . 

6 1 . In t he i n s t an t case , t he C o u r t no tes t h a t on 2 D e c e m b e r 1987 the 
T u s c a n y PvAC q u a s h e d wi th r e t rospec t ive effect the reso lu t ion passed by 
the au tho r i t i e s as be ing unlawful and not in t he public i n t e r e s t . However , 
t h a t finding of t he T u s c a n y R A C , in which it held t h a t t he occupa t ion of 
t he appl ican t company ' s land was unlawful and not in t he publ ic in te res t 
(see p a r a g r a p h 11 above) , did not resu l t in r e s t i t u t i o n of the land, since 
t he Consiglio di Stato held t h a t the t r ans fe r of p r o p e r t y to t he au tho r i t i e s 
had become i r revers ib le . 

62 . T h e C o u r t cons iders t h a t t h e i n t e r f e r ence in ques t ion was not 
compa t ib l e wi th Ar t ic le 1 of Protocol No. 1. T h a t conclusion m a k e s it 
u n n e c e s s a r y for it to e x a m i n e w h e t h e r a fair ba lance was s t ruck be tween 
the r e q u i r e m e n t s of t he gene ra l i n t e r e s t of the c o m m u n i t y and the need to 
p ro tec t individual r igh t s . 

63 . C o n s e q u e n t l y , t h e r e has b e e n a violat ion of Art ic le 1 of 
Protocol No. 1. 

II. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

64. Art ic le 41 of t he Conven t i on provides : 

"If the Court finds that there has b e e n a v io la t ion of the C o n v e n t i o n or the Protocols 

there to , and if the internal law of the H i g h C o n t r a c t i n g Party c o n c e r n e d a l lows only 

partial reparat ion to be m a d e , the Court shal l , if neces sary , afford just sat i s fact ion to 

the injured party." 

65. T h e app l ican t c o m p a n y sought r e s t i t u t i on and r e i n s t a t e m e n t of 
the land in ques t ion , those be ing t h e only m e a s u r e s which in its 
submiss ion would r e m e d y the a l leged viola t ion, since they would enable 
the posi t ion o b t a i n i n g before t he violat ion of Art ic le 1 of Protocol No. 1 
to be re -es tab l i shed . T h e app l ican t c o m p a n y also c l a imed c o m p e n s a t i o n 
for pecun ia ry d a m a g e to be d e t e r m i n e d on a n equ i t ab l e basis or, if 
a p p r o p r i a t e , t h r o u g h the a s s e s s m e n t of a n e x p e r t ; it pu t the 
c o m p e n s a t i o n a t not less t h a n 80,000,000 I t a l i an lire (ITL) plus in te res t 
and index- l inking cover ing a t m i n i m u m its loss of en joymen t of t he land 
for t he per iod of depr iva t ion of possession unt i l r e s t i t u t i o n . T h e appl icant 



152 B E L V E D E R E A L B E R G I H E R A S T . I . v. I T A L Y J U D G M E N T 

c o m p a n y fu r the r c l a imed I T L 30,000,000 plus in t e re s t a n d index- l ink ing 
for t he non-pecun ia ry d a m a g e which the S t a t e ' s conduct had caused it. 
Last ly, it r e q u e s t e d r e i m b u r s e m e n t of t he costs i ncu r r ed before t he 
na t iona l cour t s and of I T L 8,000,000 for costs i ncu r r ed before t he C o u r t . 

66. T h e G o v e r n m e n t s t a t e d t h a t r e s t i t u t i o n of the land was p rec luded 
by the cons t ruc t ive exp rop r i a t i on a n d m a i n t a i n e d t h a t the app l i can t 
c o m p a n y could ob ta in c o m p e n s a t i o n for t he a l leged violat ion t h r o u g h the 
act ion in d a m a g e s which it could b r ing in t he I ta l ian cou r t s . Re fe r r i ng to 
t he j u d g m e n t s of t he C o u r t in t he cases of B. v. F r a n c e ( j u d g m e n t of 
25 M a r c h 1992, Ser ies A no. 232-C) , and De Wi lde , O o m s a n d V e r s y p 
v. Be lg ium ( judgmen t of 10 M a r c h 1972 (Article 50), Ser ies A no. 14), t h e 
G o v e r n m e n t a r g u e d t h a t t he appl ican t company ' s claim for j u s t 
sat isfact ion was inadmiss ib le . 

67. Should the C o u r t not upho ld t h a t object ion, t he G o v e r n m e n t said 
tha t it would be impossible - for the r ea sons ind ica ted by the Consiglio di 
Stato - for the land to be r e t u r n e d . T h e y c o n t e n d e d t h a t r e s t i t u t i o n of the 
land was beyond the scope of Art ic le 41 of t he Conven t ion . As r e g a r d s 
p e c u n i a r y d a m a g e , t he G o v e r n m e n t s u b m i t t e d t h a t no s u m could be 
a w a r d e d u n d e r t h a t head since it was still open to t he app l ican t c o m p a n y 
to seek d a m a g e s before t he na t iona l cou r t s . As to non -pecun ia ry d a m a g e , 
t he G o v e r n m e n t m a i n t a i n e d t h a t a finding of a violat ion would cons t i t u t e 
sufficient j u s t sa t is fact ion. T h e G o v e r n m e n t cons idered t h a t t he s u m 
r e q u e s t e d for costs was excessive a n d left t he issue to t he d i sc re t ion of 
t he C o u r t . 

68 . In the light of t he reasons which led it to find a violat ion of Art ic le 1 
of Protocol No. 1, the C o u r t cons iders t h a t t he G o v e r n m e n t ' s object ion 
m u s t be re jec ted . T h e act of t he I t a l i an g o v e r n m e n t which the C o u r t 
held to be c o n t r a r y to the Conven t i on was not a n exp rop r i a t i on t h a t 
would have b e e n l eg i t ima t e bu t for t he fai lure to pay fair c o m p e n s a t i o n ; 
it was a t ak ing by the S t a t e of land be long ing to t he app l i can t company , 
for which the l a t t e r had no r ed res s (see, mutatis mutandis, t he 
P a p a m i c h a l o p o u l o s v. G r e e c e j u d g m e n t of 31 O c t o b e r 1995, Ser ies A 
no. 330-B, pp. 59-60, § 36) . 

69. T h e C o u r t cons iders , however , t h a t in t he c i r c u m s t a n c e s of the 
case t he issue of t he appl ica t ion of Art ic le 41 is not r e a d y for decision. In 
t he l ight of the viola t ion t h a t has been found of Art ic le 1 of Protocol No. 1, 
t he mos t a p p r o p r i a t e form of r ed res s in the p r e s e n t case would be b y w a y 
of r e s t i t u t i o n of t he land by the S t a t e , coupled wi th c o m p e n s a t i o n for t he 
p e c u n i a r y d a m a g e sus t a ined , such as t he loss of en joyment , a n d 
c o m p e n s a t i o n for non -pecun ia ry d a m a g e . However , the p a r t i e s have not 
provided de t a i l ed in fo rma t ion on th is poin t . C o n s e q u e n t l y , it is necessa ry 
to reserve th is issue a n d to fix t he s u b s e q u e n t p r o c e d u r e in the l ight of any 
a g r e e m e n t b e t w e e n the r e s p o n d e n t S t a t e a n d the app l ican t c o m p a n y 
(Rule 75 § 1 of t he Rules of C o u r t ) . 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a violat ion of Art ic le 1 of Protocol No. 1; 

2. Holds t h a t t he ques t i on of the app l ica t ion of Art ic le 41 of the 
Conven t i on is not r eady for decis ion as r e g a r d s pecun ia ry a n d non-
pecun ia ry d a m a g e or the costs a n d expenses i ncu r r ed before the 
domes t i c cour t s or t he C o u r t ; accordingly, 
(a) reserves it in whole ; 
(b) invites t he G o v e r n m e n t a n d the app l ican t c o m p a n y to submi t , 
wi th in t he fo r thcoming six m o n t h s , any s e t t l e m e n t t h a t t hey may 
reach ; 
(c) reserves t he fu r the r p r o c e d u r e a n d delegates to the P r e s i d e n t of the 
C h a m b e r power to fix t he s a m e if need be . 

D o n e in F r e n c h , a n d notif ied in wr i t i ng on 30 May 2000, p u r s u a n t to 
R u l e 77 §§ 2 a n d 3 of t he Ru les of C o u r t . 

Er ik FRIBERGH Chr i s t o s ROZAKIS 
R e g i s t r a r P re s iden t 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n a n d Rule 74 § 2 of 
t h e Rules of C o u r t , the following s e p a r a t e opin ions a r e a n n e x e d to this 
j u d g m e n t : 

(a) c o n c u r r i n g opinion of M r Rozakis ; 
(b) c o n c u r r i n g opin ion of M r Bonel lo; 
(c) c o n c u r r i n g opin ion of M r L o r e n z e n j o i n e d by M r Baka . 

C.L.R. 
E.F. 
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C O N C U R R I N G O P I N I O N O F J U D G E R O Z A K I S 

I would like to full}- clarify my posi t ion in this case which has led m e to 
find a violat ion of Art ic le 1 of Protocol No. 1. Because , while I a g r e e , in 
g e n e r a l t e r m s , wi th the Findings a n d the r e a s o n i n g of t he C o u r t , t h e r e 
a r e still s ome de ta i l s , f u n d a m e n t a l to my decision to hold t h a t t h e r e has 
b e e n a violat ion which, to m y mind , m u s t be fu r the r e l a b o r a t e d . 

(a) T h e viola t ion of Art ic le 1 of Protocol No . 1 in this case has as its 
source the decis ion of the Consiglio di Stato to apply the ru le of cons t ruc t ive 
exp rop r i a t i on and , hence , to depr ive t he app l i can t c o m p a n y of t he 
possibil i ty of o b t a i n i n g r e s t i t u t i on of i ts l and , unlawfully t a k e n by the 
munic ipa l i ty of M o n t e A r g e n t a r i o . 

(b) T h e rule of cons t ruc t ive exp rop r i a t i on , appl ied in the 
c i r c u m s t a n c e s of t he case , refers to a m e a n s of exp rop r i a t i on which falls 
u n d e r t he second p a r a g r a p h of Art ic le 1 of Protocol No. 1. As a 
c o n s e q u e n c e , for an exp rop r i a t i on to be cons ide red in conformi ty wi th 
this provision, it m u s t serve the public in t e re s t a n d be subject to the 
condi t ions provided for by law. 

(c) It s eems tha t t h e r e is no doub t t h a t t he cons t ruc t ive e x p r o p r i a t i o n 
served, in t he c i r c u m s t a n c e s of the case , the publ ic in t e re s t . T h e Consiglio 
di Stato, by apply ing this ru le , a i m e d at p r o t e c t i n g the public works 
u n d e r t a k e n by the munic ipa l i ty which had been c o m p l e t e d even before 
t h e del ivery of t he j u d g m e n t by the A d m i n i s t r a t i v e C o u r t . O n e should 
not confuse, t h e n , the fact t h a t initially, as t he A d m i n i s t r a t i v e C o u r t 
found, t h e r e was no publ ic i n t e r e s t , wi th t he public in t e re s t upon which 
the cons t ruc t ive e x p r o p r i a t i o n was based . 

(d) Yet , as t he C o u r t has clearly s t a t e d in its j u d g m e n t , t he m a i n 
p rob l em in th is case is t h a t t he rule of cons t ruc t ive exp rop r i a t i on , an 
e m a n a t i o n of t he case-law, "has evolved in a way t h a t has led to t he ru le 
be ing appl ied incons is tent ly a factor which can resul t in unforeseeab le 
or a r b i t r a r y o u t c o m e s a n d depr ive l i t igan ts of effective p ro t ec t i on of the i r 
r igh t s " . I would also add t h a t the ru l e of cons t ruc t ive exp rop r i a t i on 
appl ied in c i r c u m s t a n c e s like t he p r e s e n t one does not s e e m to be 
reconci lable wi th the r e q u i r e m e n t of t he qua l i ty of law which should 
a c c o m p a n y a s t a t u t o r y or case- law rule in o r d e r for the l a t t e r to fulfil t he 
r e q u i r e m e n t s of Art ic le 1 of Protocol No. 1. 

In conclusion, I ag ree wi th the C o u r t t h a t t he in t e r f e rence in ques t i on 
was not c o m p a t i b l e wi th Art ic le 1 of Protocol No. 1, since t h e r e was no 
legal basis duly s u p p o r t i n g it. 
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C O N C U R R I N G O P I N I O N O F J U D G E B O N E L L O 

L I have vo ted wi th t h e major i ty to find a violat ion of Art ic le 1 of 
Protocol No. 1 and , in pr inc ip le , I fully subscr ibe to t he r e a s o n i n g which 
leads to tha t finding. 

2. Th i s s e p a r a t e opinion addresses w h a t I cons ider t he C o u r t ' s 
i n a d e q u a t e r e sponse to t he G o v e r n m e n t ' s p l ead ings a n d to t he j u d g m e n t 
of the I t a l i an C o n s t i t u t i o n a l C o u r t (no. 188 of 1995). 

3. It is not d i spu t ed in the p re sen t case (a) t h a t the decis ion to occupy 
t h e app l i can t ' s land was illegal and invalid; a n d (b) t h a t t h e cons t ruc t ion 
works ca r r i ed out on the app l ican t ' s land in p u r s u a n c e of t ha t invalid 
not ice of e x p r o p r i a t i o n were equal ly illegal. 

4. T h e I t a l i an C o n s t i t u t i o n a l C o u r t , however , in t he said j u d g m e n t , 
approved the so-called "cons t ruc t ive -expropr i a t ion r u l e " c r e a t e d by the 
C o u r t of C a s s a t i o n (absen t in any s t a t u t e book) by v i r tue of which 
pr iva te p r o p e r t y , illegally d e s i g n a t e d for e x p r o p r i a t i o n and illegally built 
upon , anyway b e c o m e s publ ic p r o p e r t y once t he works c o n s t r u c t e d on it 
a re c o m p l e t e d . T h e C o n s t i t u t i o n a l C o u r t a d d e d t h a t the fact t h a t the 
a u t h o r i t i e s had become owners of t he land by t a k i n g a d v a n t a g e of the i r 
own unlawful conduc t did not pose any difficulty u n d e r t he Cons t i t u t i on , 
since the public in te res t in t he p r e se rva t i on of works for the public good 
ou twe ighed the individual in te res t in the r ight of p r o p e r t y (see 
p a r a g r a p h 33 of t he p re sen t j u d g m e n t ) . 

5. Ar t ic le 1 of Protocol No . 1 m a k e s dep r iva t i on of p r iva te p rope r ty 
subject to t he ex i s tence of a law a n d to t he obse rvance of t he condi t ions 
provided for by t h a t law. T h e r e is no s t a t u t o r y law in I ta ly au tho r i s ing 
e x p r o p r i a t i o n in the c i r c u m s t a n c e s sanc t ioned by the C o n s t i t u t i o n a l 
C o u r t . Bu t , solely for the sake of a r g u m e n t , I will concede t h a t a surge 
of judicial act ivism by a C o u r t of C a s s a t i o n rat if ied by a C o n s t i t u t i o n a l 
C o u r t has sufficient efficacy at law to fill the consp icuous g a p in the 
I t a l i an s t a t u t e book a n d can s t and as " l aw" in lieu of an inexis ten t 
s t a t u t o r y provision. T h e p r o b l e m , however , r e m a i n s w h e t h e r this 
"quas i - l aw" satisfies at all the m i n i m u m c r i t e r i a pos i ted by the 
Conven t ion . 

6. Different ly from the I t a l i an C o n s t i t u t i o n a l C o u r t , t he unlawful 
conduc t of t he a u t h o r i t i e s does pose a difficulty for m e . I only stockpile 
e m b a r r a s s m e n t in a t t e m p t i n g to convince myself t h a t one i l legal act is an 
il legal act , bu t t he s u m of two i l legal acts gives b i r t h to r igh t s in favour of 
t h e wrongdoe r . I he s i t a t e to buy new b r a n d s of legal e thics by which, once 
unlawfully acqu i r ed land has been unlawfully bui l t upon , a b u s e somehow 
t r ans f igures i tself in to lawfulness. C o n s t r u c t i o n p r o g r a m m e s a re , no 
doub t , endowed wi th bount i ful v i r tues ; t u r n i n g w r o n g in to r ight is not, to 
my knowledge , one of t h e m . 
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7. In deve lop ing the basic ru le t h a t all i n t e r f e r ences wi th the 
en joyment of f u n d a m e n t a l r igh t s and f reedoms have to be "in accordance 
wi th the law", t he Conven t ion o rgans (in o t h e r cases , r e fe r r ing to o t h e r 
r igh ts ) have ref ined this concept cons iderably . T h e y have es tab l i shed 
t h a t t he express ion " 'in acco rdance wi th t he law' ... also r e l a t e s to t he 
quality of t h a t law, r e q u i r i n g it to be compa t ib l e wi th t he ru le of law 
m e n t i o n e d in t he P r e a m b l e to t he C o n v e n t i o n " 1 . 

8. I find very insignificant sugges t ions of compat ib i l i ty wi th the ru le of 
law in a judic ia l ly p r o c r e a t e d n o r m t h a t m a k e s t he acquis i t ion of r igh ts 
d e p e n d on the de l inquency of t he wrongdoe r . A r g u m e n t s by which r igh ts 
can be e a r n e d ex turpis causa should not , in my view, f ea tu re very high in t he 
"qua l i ty" scale of t he ru le of law. 

9. T h e C o u r t has , it s eems to m e , lost a pr iceless o p p o r t u n i t y to e x t e n d 
the e x a m i n a t i o n of t he "qua l i ty of law" pr inciple a d o p t e d in o t h e r cases to 
t h e case of dep r iva t ion of p r o p e r t y u n d e r Art ic le 1 of Protocol No. L i t is a 
pity. 

1. Si lver and O t h e r s v. the U n i t e d K i n g d o m , j u d g m e n t of 25 March 1983, Ser ies A no . 6 1 , 
p. 34 , § 90 ; M a l o n e v. the U n i t e d K i n g d o m , j u d g m e n t o f 2 A u g u s t 1984, Ser ies A no. 8 2 , p. 3 2 , 
§ 67; Hal ford v. the U n i t e d K i n g d o m , j u d g m e n t or 25 J u n e 1997, Reports ofJudgments and 
Decisions 1997-III, p. 1017, § 49 ; and Rotaru v. Romania [ G C ] , no. 2 8 3 4 1 / 9 5 , op in ion of the 
C o m m i s s i o n , § 64 , E C H R 2000-V. 
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C O N C U R R I N G O P I N I O N O F J U D G E L O R E N Z E N 

J O I N E D B Y J U D G E B A K A 

I ag r ee wi th t he major i ty t h a t t h e r e has been a violat ion of Art ic le 1 
of Protocol No. 1, bu t I r e g r e t t h a t I a m not able fully to s h a r e i ts 
r eason ing . 

W h a t h a p p e n e d in this case was t h a t t he munic ipa l i ty dec ided to 
e x p r o p r i a t e t he app l i can t ' s p roper ty , enforced its decis ion very quickly 
and buil t a road on the land. T h e app l ican t c o m p a n y a p p e a l e d to the 
Regional Admin i s t r a t i ve C o u r t of T u s c a n y (" the R A C " ) which on 
2 D e c e m b e r 1987 found in its favour s t a t i ng , inter alia, t h a t t he road 
project was illegal a n d t h a t t he re was no publ ic in t e re s t in bu i ld ing the 
road (hence in t a k i n g the app l i can t ' s l and ) . T h a t decis ion b e c a m e final, 
bu t was de l ivered af ter t he road had a l ready b e e n bui l t . In t he l a t e r 
en fo rcemen t p roceed ings the R A C even s t a t e d in its j u d g m e n t oi 26 J u n e 
1991 t h a t t he road project was " d a n g e r o u s a n d c o n t r a r y to t he public 
i n t e r e s t " . T h a t f inding has not been con t e s t ed e i t he r by t h e Consiglio di 
Stato or, before this C o u r t , by the I ta l ian G o v e r n m e n t . It could the re fo re 
be said t h a t t he I t a l i an cour t s have in effect recognised t h a t t he appl ican t 
c o m p a n y was depr ived of t he land in b r e a c h of Art ic le 1 of Pro tocol No. 1. 

Accord ing to t he se t t l ed case-law of t he C o u r t it is not in pr inciple 
sufficient for a n appl ican t to be depr ived of his s t a t u s as a "v ic t im" for 
the na t i ona l a u t h o r i t i e s to acknowledge , e i t he r express ly or in s u b s t a n c e , 
t ha t t h e r e has been a b r e a c h of the Conven t ion : t he app l i can t m u s t also be 
afforded r ed re s s for t he b r e a c h (see, mutatis mutandis, t he A m u u r v. F rance 
j u d g m e n t of 25 J u n e 1996, Reports of Judgments and Decisions 1996-III, p . 846, 
§ 36, andBrumdrescu v. Romania [ G C ] , no. 28342/95, § 50, E C H R 1999-VII). 

I t he re fo re ag ree wi th t he major i ty (see p a r a g r a p h 61 of the j u d g m e n t ) 
t h a t it is i m p o r t a n t in a case like t he p r e s e n t one to e x a m i n e how the 
na t iona l a u t h o r i t i e s r e sponded to t he fact t h a t t he t a k i n g of t he p r o p e r t y 
was il legal as not be ing in the public i n t e r e s t . If, for i n s t ance , the 
au tho r i t i e s had given back the p r o p e r t y to the app l i can t c o m p a n y and 
pa id c o m p e n s a t i o n for t he d a m a g e which it had suffered from the 
unlawful t a k i n g of t he p rope r ty , it could clearly no longer c la im to be a 
vic t im. However , t he major i ty s eems to be of t he opin ion t h a t restitutio in 
integrum is an abso lu te condi t ion for s t a t i n g t h a t an app l ican t is no longer a 
vict im of t h e violat ion. I c a n n o t ag ree wi th such a conclusion. It m a y be 
impossible to r e s to re the or iginal s t a t e of affairs s imply because the 
p r o p e r t y no longer exis ts , for i n s t ance w h e r e a bu i ld ing has been 
demol i shed . But even if restitutio in integrum in pr inciple is possible it 
c anno t always be a condi t ion for c u r i n g a viola t ion of Art ic le 1 of Protocol 
No. 1. If r e s t i t u t i o n were to give r ise to excessive costs which w e r e clearly 
d i s p r o p o r t i o n a t e to t he va lue of t he p r o p e r t y illegally t a k e n , I would find 
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no violat ion of t he said Art ic le , if the appl ican t had been c o m p e n s a t e d in 
full for the d a m a g e he had suffered. 

In t he p r e s e n t case the I t a l i an Consiglio di Stato s t a t e d in its decision of 
7 F e b r u a r y 1996 t h a t r e s t i t u t ion was imposs ib le as a consequence of the 
occupazione acquisitiva. T h e j u d g m e n t con ta ins no a s s e s s m e n t of t he costs or 
any o t h e r possible subs t an t i a l obs tac les to r e s t i t u t i o n . O n the con t ra ry , 
one ge t s t he impress ion w h e n r e a d i n g the j u d g m e n t t h a t t he m e r e fact 
t h a t t he cons t ruc t ion works had been c o m p l e t e d c r e a t e d an i r revers ib le 
t r ans fe r of owner sh ip by way of occupazione acquisitiva. To legalise clearly 
illegal ac t s in such a n a u t o m a t i c way, provided they a r e ca r r i ed out wi th 
sufficient speed and i r respec t ive of t he fact t h a t lawsui ts conce rn ing the i r 
legali ty a r e a l r eady p e n d i n g , would in my opinion cause ser ious d a m a g e to 
respec t for law and o rde r a n d is t he re fo re not c o m p a t i b l e wi th t he concept 
of the ru le of law, which is embod ied in t he P r e a m b l e to t he C o n v e n t i o n 
a n d is f u n d a m e n t a l to the appl ica t ion of its provis ions. In any event , on the 
basis of t he avai lable in fo rma t ion I canno t find it es tab l i shed t h a t il was 
imposs ib le to r e t u r n t he p r o p e r t y to the app l i can t c o m p a n y or tha t such a 
r e t u r n would involve excessive costs . For t h a t r eason , I a g r e e wi th t h e 
major i ty t h a t t h e r e has been a viola t ion of Art ic le 1 of Protocol No. 1. 

T h e fact t h a t t h e app l ican t c o m p a n y has not even b e e n offered any 
c o m p e n s a t i o n for t he il legal dep r iva t ion of its p rope r ty , but has i tself to 
in i t ia te cour t p roceed ings - and wi th in a t ime- l imi t which in pr inc ip le r uns 
from the t e r m i n a t i o n of t he cons t ruc t ion works - gives me ser ious 
conce rn . In view of t he above f inding, however , I need not in the p r e s e n t 
case cons ider w h e t h e r this in itself is i ncompa t ib l e wi th t he said Ar t ic le . 

Finally, I a g r e e wi th t he major i ty t h a t it m a y give rise to ser ious doub t 
w h e t h e r t he case- law on "cons t ruc t ive e x p r o p r i a t i o n " (occupazione 
acquisitiva) of t he I ta l ian cour t s as it has developed gives a sufficient legal 
basis for a dep r iva t ion of p r o p e r t y , bu t t h a t it is not necessa ry to rule on 
tha t ques t ion in the p r e s e n t case . 
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S U M M A R Y 1 

Denial of access to a lawyer during initial quest ioning by police 

Article 6 §§ 1 and 3 (c) 

Fair hearing - Defence rights - Defence through legal assistance - Denial of access to a lawyer 
during initial questioning by police - Applicability of Article 6 to pre-trial phase - Right to 
remain silent - Drawing of adverse inferences from suspect's silence - Confession - Coercive 
questioning by police - Prejudice to defence 

* 

T h e a p p l i c a n t was a r r e s t e d in N o r t h e r n I r e l a n d in c o n n e c t i o n w i t h a n a t t e m p t e d 
b o m b a t t a c k . Access to a lawyer was d e l a y e d p u r s u a n t to sec t ion 15 of t h e N o r t h e r n 
I r e l a n d ( E m e r g e n c y Provis ions) Act 1987 a n d the a p p l i c a n t was c a u t i o n e d t h a t 
a d v e r s e i n f e r ences could b e d r a w n f rom his fa i lu re t o m e n t i o n a n y fact 
s u b s e q u e n t l y re l ied on in his d e f e n c e . H e was i n t e r v i e w e d on five occas ions 
b e t w e e n 10.55 a .m. a n d m i d n i g h t . T h e following m o r n i n g , he c o m p l a i n e d to a 
d o c t o r t h a t he h a d b e e n i l l - t r ea ted . D u r i n g a s u b s e q u e n t in t e rv iew, he b r o k e his 
s i lence a n d a d m i t t e d his i nvo lvemen t in t h e a s s e m b l y and p l a n t i n g of t h e b o m b . 
H e was in t e rv i ewed a g a i n twice d u r i n g t h a t day a n d a g a i n t h e following day in 
c o n n e c t i o n w i th a n u n r e l a t e d m a t t e r , a f t e r which access to a sol ic i tor was 
g r a n t e d . T h e a p p l i c a n t lodged a n official c o m p l a i n t of i l l - t r e a t m e n t , a l t h o u g h 
m e d i c a l e x a m i n a t i o n s had not disc losed a n y object ive ev idence of injury. D u r i n g 
his t r i a l before a s ingle j u d g e s i t t i n g w i t h o u t a j u r y , t h e a p p l i c a n t app l i ed to have 
his a d m i s s i o n s , which w e r e t h e only ev idence aga in s t h i m , e x c l u d e d on t h e basis of 
t h e a l l e g e d i l l - t r e a t m e n t . H o w e v e r , t h e a p p l i c a t i o n was r e j e c t e d by t h e t r i a l j u d g e 
a f te r a voir dire. T h e a p p l i c a n t did not s u b s e q u e n t l y testify, a l t h o u g h he was 
c a u t i o n e d t h a t a d v e r s e in fe rences could be d r a w n from his fa i lure t o do so. In his 
j u d g m e n t , t h e t r i a l j u d g e r e j ec t ed t h e a l l e g a t i o n s of i l l - t r e a t m e n t a n d found t h a t 
t h e a p p l i c a n t ' s a d m i s s i o n s w e r e sufficiently d e t a i l e d to e s t a b l i s h the c h a r g e s 
aga in s t h i m . T h e a p p l i c a n t ' s a p p e a l w a s unsuccess fu l . 

Held 
(1) Ar t i c l e 6 §§ 1 and 3 (c) : T h e t r ia l j udge h a d not b e e n ca l led on to exerc i se his 
d i s c r e t i o n to d r a w a d v e r s e i n fe rences f rom t h e a p p l i c a n t ' s s i l ence d u r i n g 
q u e s t i o n i n g , s ince the a p p l i c a n t h a d in fact a d m i t t e d his i n v o l v e m e n t ; m o r e o v e r , 
n o i n f e r e n c e s h a d b e e n d r a w n f rom t h e a p p l i c a n t ' s dec i s ion no t t o test ify a t h i s 
t r i a l . C o n s e q u e n t l y , t he a p p l i c a n t ' s s i lence was not a n issue before t h e d o m e s t i c 
c o u r t s . N e v e r t h e l e s s , t h e a d m i n i s t r a t i o n of a c a u t i o n m i g h t p lace a n accused in 
t h e d i l e m m a of w h e t h e r t o r e m a i n s i lent and have adve r se i n fe rences d r a w n or t o 

1. T h i s s u m m a r y by the Reg i s try d o e s not bind the Court . 
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b r e a k his s i lence and r u n t h e risk of p re jud i c ing his de fence , and u n d e r such 
cond i t i ons the concep t of fa i rness r e q u i r e d t h a t a n a c c u s e d have the benef i t of 
legal a s s i s t a n c e a t t h e in i t ia l s t a g e s of police i n t e r r o g a t i o n . Ar t i c l e 6 m i g h t be 
r e l e v a n t to p r e - t r i a l p r o c e e d i n g s if a n d so far as t h e fa i rness of t h e t r ia l was likely 
to be p r e j u d i c e d by an in i t ia l fa i lure to comply w i th i ts provis ions . W h i l e it 
n o r m a l l y r e q u i r e d t h a t t h e accused be a l lowed to benef i t from legal a s s i s t ance 
a l r e a d y a t t h e in i t ia l s t a g e s of police i n t e r r o g a t i o n , t h a t r igh t m i g h t be subject to 
r e s t r i c t i on for good c a u s e , t he q u e s t i o n in e a c h case b e i n g w h e t h e r t h e r e s t r i c t i on , 
in t h e light of the e n t i r e t y of the p r o c e e d i n g s , had d e p r i v e d t h e accused of a fair 
h e a r i n g . In this case , t he a p p l i c a n t had b e e n in t e rv i ewed on five occas ions for 
e x t e n d e d pe r iods p r io r to his confess ion; t h e a u s t e r i t y of t h e c o n d i t i o n s of his 
d e t e n t i o n a n d t h e exc lus ion from o u t s i d e c o n t a c t h a d b e e n i n t e n d e d to be 
psychological ly coerc ive a n d conduc ive to b r e a k i n g down any resolve he m i g h t 
have m a n i f e s t e d to r e m a i n s i len t . H a v i n g r e g a r d to t h e s e c o n s i d e r a t i o n s , he 
shou ld , as a m a t t e r of p r o c e d u r a l fa i rness , have b e e n g iven access to a lawyer a t 
the ini t ial s t a g e s of t h e i n t e r r o g a t i o n as a c o u n t e r w e i g h t to t h e i n t i m i d a t i n g 
a t m o s p h e r e specifically d e s i g n e d to s a p his will a n d m a k e h im confide in his 
i n t e r r o g a t o r s . M o r e o v e r , t h e c a u t i o n was a n e l e m e n t w h i c h h a d h e i g h t e n e d his 
vu lne rab i l i t y to t h e r e l e n t l e s s r o u n d s of i n t e r r o g a t i o n . D e n i a l of access to a 
lawyer for s u c h a long pe r iod a n d in a s i t u a t i o n w h e r e t h e r i gh t s of t h e de fence 
w e r e i r r e t r i evab ly p re jud iced was i n c o m p a t i b l e wi th t h e r i g h t s of t h e accused . 
Conclusion: v io la t ion ( u n a n i m o u s l y ) . 

(2) Ar t ic le 14 in con junc t ion wi th Ar t ic le 6: T h e r e was not a lways a un i fo rm 
a p p r o a c h to leg is la t ion in t h e c o n s t i t u e n t p a r t s of t h e U n i t e d K i n g d o m , a n d in so 
far a s t h e r e ex i s t ed a d i f fe rence of t r e a t m e n t of d e t a i n e e s in N o r t h e r n I r e l a n d a n d 
in E n g l a n d a n d W a l e s , t h a t d i f fe rence was not to be e x p l a i n e d in t e r m s of p e r s o n a l 
c h a r a c t e r i s t i c s bu t of t h e g e o g r a p h i c a l loca t ion w h e r e t h e ind iv idua l was a r r e s t e d 
a n d d e t a i n e d . T h i s p e r m i t t e d leg is la t ion to t a k e a c c o u n t of reg iona l d i f fe rences 
a n d c h a r a c t e r i s t i c s of a n objec t ive a n d r e a s o n a b l e n a t u r e a n d t h e d i f fe rence did 
not a m o u n t to d i s c r i m i n a t o r y t r e a t m e n t . 
Conclusion: no v io la t ion ( u n a n i m o u s l y ) . 

Ar t ic le 4 1 : T h e C o u r t could not s p e c u l a t e on w h e t h e r t h e o u t c o m e of t h e 
a p p l i c a n t ' s t r i a l would have b e e n d i f fe ren t h a d he o b t a i n e d access to a sol ic i tor a t 
t h e b e g i n n i n g of his i n t e r r o g a t i o n a n d c o n s i d e r e d t h a t the f ind ing of a v io la t ion in 
i tself c o n s t i t u t e d sufficient j u s t sa t i s fac t ion . It m a d e a n a w a r d in r e spec t of cos ts 
a n d e x p e n s e s . 

Case-law cited by the Court 

Imbr io sc i a v. S w i t z e r l a n d , j u d g m e n t of 24 N o v e m b e r 1993, Se r i e s A no. 275 
J o h n M u r r a y v. t h e U n i t e d K i n g d o m , j u d g m e n t of 8 F e b r u a r y 1996, Reports of 
Judgments and Decisions 1996-1 
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In the c a s e o f M a g e e v. t h e U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Th i rd Sec t ion) , s i t t i ng as a 

C h a m b e r composed of: 
Mr J.-P. Cosrk, President, 
Mr W. FUHRMANN, 
Ml L. LOUCAIDES, 
M r P. KURLS, 
Sir Nicolas BRATZA, 
M r s H .S . GREVE, 
Mr K. TR.\]A,judges, 

a n d Mrs S. DOI.I.E, Section Registrar, 
H a v i n g de l i be r a t ed in pr iva te on 14 S e p t e m b e r 1999 and 16 May 2000, 
Del ivers t h e following j u d g m e n t , which was a d o p t e d on t h a t last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in a n appl ica t ion (no. 28135/95) aga ins t the 
U n i t e d K i n g d o m of G r e a t Br i t a in a n d N o r t h e r n I re land lodged wi th the 
E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) u n d e r 
f o rmer Art ic le 25 of t he C o n v e n t i o n for t he P ro tec t ion of H u m a n Righ t s 
a n d F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) by an Irish ci t izen, 
M r G e r a r d M a g e e (" the a p p l i c a n t " ) , on 22 May 1992. 

2. T h e app l i can t , who was g r a n t e d legal a id , was r e p r e s e n t e d by-
M a d d e n & F i n u c a n e , a firm of solicitors p rac t i s ing in Belfast . T h e 
G o v e r n m e n t of t he U n i t e d K i n g d o m (" the G o v e r n m e n t " ) were 
r e p r e s e n t e d by the i r A g e n t , M r C . W h o m e r s l e y , of t he Fo re ign and 
C o m m o n w e a l t h Office, London . 

3. T h e appl icant a l leged, inter alia, t h a t he was i l l - t rea ted while in 
d e t e n t i o n a n d t h a t he was den ied a fair t r ia l . 

4 . T h e app l ica t ion was t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to t he C o n v e n t i o n c a m e in to force (Article 5 § 2 of 
Protocol No. 11). 

5. T h e appl ica t ion was a l loca ted to t he T h i r d Sect ion of the C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . 

6. By a decis ion of 14 S e p t e m b e r 1999, the C h a m b e r dec la red the 
appl ica t ion par t ly admis s ib l e ' . 

7. T h e app l ican t a n d the G o v e r n m e n t each filed obse rva t ions on the 
m e r i t s (Rule 59 § 1). T h e C h a m b e r hav ing dec ided , a f te r consu l t i ng the 
pa r t i e s , t h a t no h e a r i n g on the m e r i t s was r e q u i r e d (Rule 59 § 2 in fine), 
t he p a r t i e s rep l ied in wr i t i ng to each o t h e r ' s obse rva t ions . 

1. Note by the Registry. T h e Court ' s dec i s ion is o b t a i n a b l e from the Regis try . 
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T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. O n 16 D e c e m b e r 1988, early in t he m o r n i n g , the app l i can t was 
a r r e s t e d at his h o m e u n d e r sect ion 12 of t he P r e v e n t i o n of T e r r o r i s m Act 
1984 (" the 1984 Act" ) in connec t ion wi th an a t t e m p t e d b o m b a t t a c k on 
mi l i ta ry pe r sonne l . T h e app l ican t was t a k e n to C a s t l e r e a g h police 
s ta t ion . H e c la ims t h a t on ar r iva l he i m m e d i a t e l y r e q u e s t e d to see his 
solicitor. Access was de layed p u r s u a n t to sect ion 15 of t he N o r t h e r n 
I r e l and ( E m e r g e n c y Provis ions) Act 1987 (" the 1987 Ac t " ) . At 9.15 a .m. 
t he app l i can t was e x a m i n e d by a doc tor who advised h im t h a t if he h a d 
any c o m p l a i n t s to m a k e he should tell t he doc tor w h e n he m a d e his 
round the following m o r n i n g . T h e appl ican t was c a u t i o n e d p u r s u a n t to 
Art ic le 3 of t he C r i m i n a l Evidence ( N o r t h e r n I r e l and ) O r d e r 1988 ( " the 
1988 O r d e r " ) . Unfami l i a r wi th this n e w law, t he app l i can t a g a i n 
r e q u e s t e d a consu l t a t ion wi th a lawyer a n d this r e q u e s t was refused. 

9. O n the s a m e day the appl ican t was in terv iewed Five t imes by two 
t e a m s of two de tec t ives . T h e s e in terviews took place b e t w e e n 10.55 a .m. 
and 1 p .m. , 2 p .m. and 4 p .m. , 4 p .m. a n d 6 p .m. , 7.35 p .m. a n d 9.30 p .m. , 
and 9.30 p .m. and 12 m i d n i g h t . 

10. At 8.21 a .m. on 17 D e c e m b e r 1988, the appl ican t compla ined to t he 
s a m e doc tor he had seen the day before of i l l - t r ea tmen t d u r i n g the second 
and th i rd in terviews on the prev ious day. T h e doc tor r ecorded in his no tes 
tha t t he app l i can t h a d a l leged t h a t he had been r e p e a t e d l y s lapped a n d 
occasionally p u n c h e d in the back of t he head d u r i n g the second and th i rd 
in terviews a n d t h a t he had been p u n c h e d a few t imes in t he s t o m a c h . T h e 
doctor gave the app l ican t two tab le t s (a mild ana lges ic) and p resc r ibed 
four such t ab le t s a day if r e q u i r e d . P u r s u a n t to this compla in t , a t 
9.15 a .m. a police inspec tor visited t he app l i can t ' s cell a n d took no te of 
the app l i can t ' s c o m p l a i n t s . 

1 1. Subsequen t ly , t he app l i can t ' s s ix th , seven th and e igh th in terviews 
took place b e t w e e n 9.30 a .m. a n d 1 p.m. , 2 p .m. a n d 4.20 p.m. , a n d 
7.30 p .m. a n d 12 m i d n i g h t . D u r i n g the s ixth in terv iew the app l i can t 
broke his s i lence and gave de ta i l ed answer s to a n u m b e r of ques t ions 
a d m i t t i n g to bis involvement in t he as sembly a n d p l a n t i n g of t he b o m b . 
D u r i n g the seven th in t e rv iew the appl ican t s igned a l eng thy s t a t e m e n t 
which desc r ibed in cons ide rab le de ta i l his pa r t in t h e conspi racy to p l an t 
and d e t o n a t e the b o m b . 

12. At 8.28 a .m. on 18 D e c e m b e r 1988, the app l i can t was visited by the 
s a m e doctor who asked the app l ican t if he had any fu r the r a l lega t ions of 
i l l - t r e a tmen t a n d the app l i can t rep l ied t h a t h e h a d not . T h e app l i can t was 
t h e n in te rv iewed abou t a n o t h e r m a t t e r b e t w e e n 10 a .m. and 12.45 p .m. At 
1 p .m. the appl ican t was allowed to consul t wi th his solicitor, who m a d e 
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no tes on the app l i can t ' s a l l ega t ions of i l l - t r e a tmen t . T h e solici tor chose 
no t t o pass t h e s e c o m p l a i n t s on t o t h e police. T h e app l i can t was t h e n 
in te rv iewed for t he last t i m e b e t w e e n 2 p .m. and 5 p .m. about an 
u n r e l a t e d m a t t e r . T h e app l ican t was medica l ly e x a m i n e d t h a t even ing a t 
8.20 p .m. by a n o t h e r doc tor whose no tes ind ica ted t h a t the app l ican t had 
m a d e "no a l lega t ions of i l l - t r e a tmen t since he h a d b e e n last seen by a 
doc tor" . T h a t doc tor also no ted tha t t h e r e was no sign of injur ies . 

13. O n 19 D e c e m b e r 1988 the appl ican t was t a k e n to a n o t h e r police 
s t a t i on w h e r e he was given a medica l e x a m i n a t i o n by a n o t h e r doctor . 
T h a t doc tor ' s no te records the app l i can t ' s de ta i l ed a l l ega t ions of assau l t s 
a n d i l l - t r ea tmen t which a l legedly took p lace on 16 D e c e m b e r 1988. N o 
objective evidence of injury was no ted . 

14. O n 19 D e c e m b e r 1988 the app l i can t , a long wi th o t h e r s , was 
c h a r g e d at Belfast M a g i s t r a t e s ' C o u r t with conspi racy to cause 
explos ions , possession of explosives wi th i n t en t , conspi racy to m u r d e r and 
m e m b e r s h i p of the Ir ish Repub l i can Army. 

15. O n 3 M a r c h 1989 the app l i can t , t h r o u g h his solicitor, m a d e a n 
official w r i t t e n s t a t e m e n t to the C o m p l a i n t s and Discipl ine Branch of the 
Royal U l s t e r C o n s t a b u l a r y c o m p l a i n i n g abou t his i l l - t r ea tmen t by one 
t e a m of two de tec t ives whi le a t C a s t l e r e a g h police s ta t ion . 

16. O n 17 S e p t e m b e r 1990 the t r ia l of the appl ican t and his co-accused 
b e g a n at Belfast C r o w n C o u r t before a single j u d g e s i t t ing wi thou t a j u r y . 
T h e appl ican t p leaded not guil ty. T h e p rosecu t ion case was based on the 
admiss ions m a d e by t h e appl ican t in in te rv iew and , in pa r t i cu l a r , the 
w r i t t e n s t a t e m e n t s s igned by h im. 

17. O n 3 O c t o b e r 1990, w h e n the prosecut ion were about to lead evidence 
based on the appl ican t ' s admiss ions and s t a t e m e n t m a d e d u r i n g q u e s t i o n i n g , 
t he appl icant appl ied u n d e r sect ion 8 of the N o r t h e r n I re land (Emergency 
Provisions) Act 1978 (as a m e n d e d ) to have the admiss ions and s t a t e m e n t 
m a d e du r ing ques t ion ing excluded on the basis of his al leged i l l - t r ea tment . 
Avoir dire (submissions on a point of law in the absence of the ju ry) began and 
the appl icant gave evidence as to his t r e a t m e n t , par t icu lar ly by one t eam of 
two detect ives d u r i n g interviews nos. 2, 4 and 6 while in Cas t l e r eagh police 
s ta t ion . E lec t ros ta t i c D o c u m e n t Analysis ("ESDA") evidence was also led 
which the appl icant submi t t ed d e m o n s t r a t e d g lar ing defects in the 
au then t i ca t ion of the interview notes which recorded his responses to the 
de tec t ives ' ques t ions . All t he re levant wi tnesses , including the appl icant , the 
police officers al leged to have been involved in the i l l - t rea tment and the 
doctors who had seen the appl icant , gave evidence. T h e voir dire ended on 
23 O c t o b e r 1990 w h e n the tr ial j u d g e rejected the appl icat ion, a d m i t t e d the 
appl icant ' s admiss ions and s t a t e m e n t into evidence and ad journed his 
de ta i led j u d g m e n t in these respects . 

18. T h e app l i can t d id not s u b s e q u e n t l y give ev idence a t t he t r ia l . 
However , t h e t r ia l j u d g e c a u t i o n e d the app l i can t , p u r s u a n t to Ar t ic le 4 of 
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the 1988 O r d e r , as r ega rds adverse inferences which could be d r a w n from 
this failure to give evidence . 

19. O n 21 D e c e m b e r 1990 the t r ia l judge gave j u d g m e n t . 
20. H e first ou t l ined his de ta i l ed r e a s o n i n g beh ind his decis ion fu r the r 

to the voir dire. H e no ted t h a t t he only evidence aga ins t the appl ican t was 
the admiss ions a n d s t a t e m e n t m a d e while in cus tody at C a s t l e r e a g h police 
s ta t ion and t h a t t h e r e was no forensic evidence aga ins t h im. However , it 
was also noted tha t the app l i can t ' s admiss ions and s t a t e m e n t were 
en t i re ly cons i s ten t wi th t he evidence p r e s e n t e d in r e l a t ion to o t h e r s 
c h a r g e d (and l a t e r convicted) wi th offences a r i s ing out of the s a m e 
inc ident . T h e t r ia l j u d g e s u m m a r i s e d the app l i can t ' s evidence of ill-
t r e a t m e n t and th is s u m m a r y was l a t e r accep ted on appea l by the 
appl ican t as c o n s t i t u t i n g a n a c c u r a t e account of his evidence in this 
respec t . 

21 . T h e trial j u d g e t h e n c o m m e n t e d on t h a t evidence . H e no ted , inter 
alia, t h a t t he app l ican t did not m e n t i o n the n a m e s of or a t t e m p t to 
descr ibe t he two de tec t ives in respec t of w h o m he compla ined to t he 
doc tor on the m o r n i n g of 17 D e c e m b e r 1988; tha t the app l ican t had not 
m e n t i o n e d to the doctor on tha t m o r n i n g the "c iga re t t e t r e a t m e n t " , which 
the app l ican t had s u b m i t t e d d u r i n g the voir dire was the t r e a t m e n t which 
f r igh tened h im mos t ; t ha t t h e r e were incons is tenc ies in t he accoun t s of ill-
t r e a t m e n t given by the app l i can t to t he doc tor on tha t m o r n i n g a n d his 
evidence at t r ia l ; t h a t not one single objective sign of the i l l - t r e a tmen t 
which the appl ican t a l leged was found by any of t he doc tors who 
e x a m i n e d the appl ican t ; a n d t h a t on t he m o r n i n g of 18 D e c e m b e r 1990, 
the app l ican t did not m a k e any compla in t abou t i l l - t r ea tmen t desp i t e t he 
fact t h a t he c la imed he had suffered the worst t r e a t m e n t of all d u r i n g the 
previous day. 

22. A l t h o u g h t h e r e had been a per iod when the m o n i t o r i n g sc reens 
(which re layed p i c t u r e s from c a m e r a s in t he in terv iew ro o ms to a c e n t r a l 
cont ro l room) h a d not been m o n i t o r e d by the d u t y inspec to r on t h a t 
S a t u r d a y m o r n i n g , the t r ia l j u d g e found tha t this did not coincide wi th 
the app l i can t ' s evidence as to w h e n he was i l l - t rea ted on t h a t day a n d the 
tr ial j u d g e found it impossible to accep t t h a t i l l - t r ea tmen t of the n a t u r e 
a l leged by the appl ican t could have gone on wi thou t it be ing picked up by 
the c a m e r a s in t he room w h e r e t he app l i can t was ques t i oned . O n the 
ques t ion of g e n e r a l credibi l i ty the j u d g e found t h a t t he appl ican t had 
r epea t ed ly lied to the cour t , w h e r e a s t he de tec t ives involved were not at 
all s h a k e n by a r igorous c ros s -examina t ion in the i r firm den ia l s of the 
a l lega t ions m a d e by the app l i can t . As to t he ESDA evidence , the tr ial 
j u d g e found tha t it did not s u b s t a n t i a t e t he app l i can t ' s submiss ion as to 
t he lack of a u t h e n t i c i t y of t he in te rv iew no tes . 

23. Accordingly, the t r ia l j u d g e re jec ted the app l i can t ' s a l l ega t ions of 
i l l - t r ea tmen t and found tha t t h e r e was no reason to exc lude t he 
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app l i can t ' s admiss ions or s t a t e m e n t m a d e d u r i n g his d e t e n t i o n in 
C a s t l e r e a g h jDolice s t a t ion . As to the proba t ive va lue of t he app l i can t ' s 
s t a t e m e n t , the t r ia l j u d g e found t h a t it was sufficiently de t a i l ed to 
es tab l i sh the severa l cha rges aga ins t t he app l ican t and t h a t he was fully 
en t i t l ed to convict t he app l i can t on t h a t bas is . O n 11 J a n u a r y 1991 the 
app l ican t was s e n t e n c e d to twen ty y e a r s ' i m p r i s o n m e n t . 

24. O n 8 F e b r u a r y 1993 the app l i can t ' s a p p e a l aga ins t convict ion, 
cha l l eng ing the t r ia l j u d g e ' s conclusions as to t he a l l ega t ions of ill-
t r e a t m e n t a n d as to the ESDA evidence , was h e a r d by the C o u r t of 
Appea l of N o r t h e r n I r e l and . T h a t cour t no ted t h a t in such cases t h e 
ques t i on to be a n s w e r e d is w h e t h e r t h e cour t is satisfied t h a t it is not a 
r ea sonab le possibil i ty t h a t t he accused was i l l - t rea ted . It no ted , inter alia, 
t h a t t he t r ia l j u d g e had had the g rea t a d v a n t a g e of see ing the app l ican t 
give evidence, t ha t bo th an accused a n d the police officers involved can 
equal ly have an incent ive to lie a n d t h a t m a n y facts a r e capab le of be ing 
looked a t in two or m o r e ways, bu t they m u s t be cons ide red sensibly and 
realist ical ly. H a v i n g reviewed the app l i can t ' s evidence and the tr ial 
judge ' s conclusions in t h a t r e spec t , t ha t cour t conc luded t h a t it was 
satisfied tha t the appl icant had not been i l l - t rea ted and t h a t his 
convict ion was n e i t h e r unsafe nor unsa t i s fac tory . Accordingly, on 16 J u n e 
1993 the app l i can t ' s appea l was re jec ted . 

25. O n 17 D e c e m b e r 1993 the app l i can t ' s appea l aga ins t his s en t ence 
was re jec ted . 

II. RELEVANT D O M E S T I C LAW 

A. P r o v i s i o n s g o v e r n i n g i n f e r e n c e s w h i c h may b e drawn f r o m a n 
a c c u s e d ' s s i l e n c e 

26. T h e re levan t p a r t s of Art ic le 3 of the C r i m i n a l Evidence ( N o r t h e r n 
I r e l and) O r d e r 1988 provide: 

"Circumstances in which inferences may he drawn from the accused's failure to mention particular 

facts when questioned, charged etc. 

(1) W h e r e , in any p r o c e e d i n g s aga ins t a person for an o f fence , ev idence is g i v e n that 

the accused -

(a) at any t i m e before h e w a s c h a r g e d w i th the of fence , o n b e i n g q u e s t i o n e d by a 

c o n s t a b l e trying to discover w h e t h e r or by w h o m the offence has b e e n c o m m i t t e d , 

fai led to m e n t i o n any fact rel ied on in his d e f e n c e in those proceed ings ; or 

(b) on b e i n g c h a r g e d w i t h the o f fence or officially in formed that he m i g h t be 

p r o s e c u t e d for it, fai led to m e n t i o n any such fact , b e i n g a fact which in the 

c i r c u m s t a n c e s e x i s t i n g at the t i m e the a c c u s e d could reasonably have b e e n e x p e c t e d to 

m e n t i o n w h e n so q u e s t i o n e d , c h a r g e d or in formed , as the case m a y be , paragraph (2) 

app l i e s . 
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(2) W h e r e this p a r a g r a p h appl i e s -

(c) the c o u r t . . . in d e t e r m i n i n g w h e t h e r the accused is gui l ty of the offence c h a r g e d , 

m a y -

(i) draw such in ferences from the failure as a p p e a r proper; 

(ii) o n the basis of such in ferences treat the fai lure as , or as capab le of a m o u n t i n g 

to , corroborat ion of any ev idence g iven aga ins t the accused in re la t ion to which the 

failure is mater ia l . 

27. T h e re levan t p a r t s of Ar t ic le 4 of t he 1988 O r d e r , r e l a t i ng to w h e n 
an accused is called upon to give evidence a t t r ia l , provide: 

"(1) At the trial of any person (o ther than a chi ld) for an of fence p a r a g r a p h s (2) to 
(7) apply un le s s -

(a) the accused's guilt is not in i s sue , or 

(b) it appears to the court that the physical or m e n t a l cond i t ion o f the accused m a k e s 
it undes irable for him to be cal led upon to give ev idence ; 

but paragraph (2) d o e s not apply if, before any ev idence is ca l led for the d e f e n c e , the 
accused or counse l or a sol ic i tor r e p r e s e n t i n g h i m in forms the court that the accused will 
g ive ev idence . 

(2) Before any e v i d e n c e is ca l led for the d e f e n c e , the court -

(a) shall tell the a c c u s e d that he will be ca l led upon by the court to g ive ev idence in 

his own d e f e n c e ; and 

(b) shall tell h im in ordinary l a n g u a g e what the effect of this Art ic le will be if-

(i) w h e n so ca l led upon , he re fuses to be sworn; 

(ii) hav ing b e e n sworn, w i thout good cause he refuses to a n s w e r any q u e s t i o n ; 

and t h e r e u p o n the court shall call upon the accused to give ev idence . 

(3) If the a c c u s e d -

(a) after b e i n g cal led u p o n by the court to g ive ev idence in p u r s u a n c e of this Art ic le , 

or af ter h e or c o u n s e l or a sol ic i tor r e p r e s e n t i n g him has in formed the court that he will 

give ev idence , re fuses to be sworn; or 

(b) hav ing b e e n sworn, w i thout good c a u s e re fuses to a n s w e r any q u e s t i o n , 
paragraph (4) appl ies . 

(4) T h e court or jury, in d e t e r m i n i n g w h e t h e r the accused is gui l ty of the of fence 

c h a r g e d , m a y -

(a) draw such in ferences from the refusal as a p p e a r proper; 

(b) on the basis of such in ferences , treat the refusal as , or as capable of a m o u n t i n g 

to, corroborat ion of any e v i d e n c e g iven aga ins t the accused in re la t ion to w h i c h the 

refusal is mater ia l ." 
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B. P r o v i s i o n s g o v e r n i n g a c c e s s to a s o l i c i t o r 

28. T h e re levan t provisions at t he t i m e of t he app l i can t ' s t r ial 
gove rn ing the r ight of access to legal advice were con t a ined in sect ion 15 
of the N o r t h e r n I r e l and ( E m e r g e n c y Provis ions) Act 1987, of which the 
re levan t p a r t s provided: 

"(1) A person w h o is d e t a i n e d under the terror i sm provis ions and is b e i n g held in 

pol ice cus tody shall be e n t i t l e d , if he so reques t s , to consult a sol ic i tor privately . 

(2) A person shall be in formed of the right conferred on h i m by s u b s e c t i o n (1) as 

soon as pract icable af ter he has b e c o m e a person to w h o m the s u b s e c t i o n appl ies . 

(3) A reques t m a d e by a person under subsec t ion (1 ) , and the t i m e at w h i c h it is 

m a d e , shall be recorded in wr i t ing un le s s it is m a d e by h im whi le at a court and be ing 

c h a r g e d wi th an of fence . 

(4) If a person m a k e s such a reques t , he m u s t be p e r m i t t e d to consul t a sol ic i tor as 

soon as pract icable e x c e p t to the e x t e n t that any de lay is p e r m i t t e d by the s e c t i o n . 

(8) An officer m a y only a u t h o r i s e a de lay in c o m p l y i n g w i th a request under 

subsec t ion (1) w h e r e he has reasonable g r o u n d s for be l i ev ing that the exerc i s e of the 

right conferred by that subsec t ion at the t i m e w h e n the d e t a i n e d person des ires to 

exerc i s e it -

(d) will l ead to in ter ference with the g a t h e r i n g of in format ion about the c o m m i s s i o n , 

preparat ion or ins t iga t ion o f acts of terror i sm; or 

(e ) by a l e r t i n g any person , will m a k e it m o r e difficult -

(i) to prevent any act of t error i sm; or 

(ii) to s ecure the a p p r e h e n s i o n , prosecut ion or convic t ion of any person in 

c o n n e c t i o n w i th the c o m m i s s i o n , prepara t ion or ins t igat ion of an act of terror ism ..." 

29. T h e de lay had to be a u t h o r i s e d by a police officer of at least the 
r ank of s u p e r i n t e n d e n t (sect ion 15(5)(a)) and the d e t a i n e d person had to 
be told t he reason for the delay (sect ion 15(9) (a) ) . T h e cour t s in N o r t h e r n 
I r e l and have t a k e n the view t h a t the 1988 O r d e r should not be read 
subject to sect ion 15 of t he 1987 Act, since the 1988 O r d e r had c o m e into 
force a f te r t h e 1987 Act , a n d P a r l i a m e n t had not i n t e n d e d t h a t a n 
inference which was p e r m i t t e d by Art ic le 3 of the 1988 O r d e r could not 
be d r a w n because of t h e w i thho ld ing of the r ight of access to legal advice 
given by sect ion 15 of the 1987 Act. 

C. O t h e r r e l e v a n t m a t e r i a l s 

30. T h e E u r o p e a n C o m m i t t e e for t he P r e v e n t i o n of T o r t u r e and 
I n h u m a n or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t ( " C P T " ) , following a 
visit to p laces of d e t e n t i o n in N o r t h e r n I r e l and in J u l y 1993, m a d e the 
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f o l l o w i n g c o n c l u s i o n s o n C a s t l c r c a g h H o l d i n g C e n t r e in i t s p u b l i s h e d 
r e p o r t . 

" C a s t l c r c a g h H o l d i n g C e n t r e w a s loca ted in a m o t l e y co l l ec t ion o f pre fabr icated 

bui ld ings , wi th in the p e r i m e t e r of C a s t l c r c a g h Police S ta t ion . T h e C e n t r e gave the 

genera l impres s ion of b e i n g in need of s o m e repair. 

39 . T h e C e n t r e had 31 ce l l s , four of which w e r e located in a dist inct s ec t ion for w o m e n 

d e t a i n e e s . In addi t ion , there were 21 in terv iew r o o m s , two r o o m s for c o n s u l t a t i o n s wi th 

lawyers , a doctor 's surgery , and a s c e n e s of c r ime unit ( the so-cal led S o c o S u i t e ) . 

40 . T h e cel ls m e a s u r e d 6 m 2 and w e r e e q u i p p e d w i th a m e t a l f r a m e bed (wi th 

m a t t r e s s and b lanket s ) and a chair. Artif icial light was a d e q u a t e and there w a s an 

effect ive d i m m e r s y s t e m , contro l l ed from o u t s i d e the cel l . H o w e v e r , the cel ls did not 

benefit from natural l ight. Further , the vent i la t ion sys t em a p p e a r e d to funct ion only 

m o d e r a t e l y well and c r e a t e d a ra ther intrusive level of noise in cer ta in cel ls . T h e ( e l l s 

were not l i l t ed wi th a call s y s t e m ; however , un i formed officers were a p p a r e n t l y a lways 

on duty in the cell block w h e n persons were b e i n g d e t a i n e d . Toi le t and shower faci l i t ies 

were located nearby and w e r e in a sat i s factory s t a t e of c l ean l ines s at the l i m e of the visit; 

no c o m p l a i n t s were heard from d e t a i n e e s about access to those faci l i t ies . 

4 1 . T h e in terv iew r o o m s were divided b e t w e e n one sei of 13, located adjacent to the 

ce l l s , and a n o t h e r set of e ight in a s e p a r a t e bui ld ing . T h e in terv iew r o o m s adjacent to 

the ce l l s m e a s u r e d 6 m and w e r e e q u i p p e d wi th a table , three cha irs , and two wal l -

m o u n t e d c a m e r a s ... Like the ce l l s , they did not benefit from natural l ight. T h e s e c o n d 

set of e ight interv iew rooms w e r e equ ipped in a s imi lar m a n n e r ; however , they w e r e 

cons iderably larger and did benefit From natural l ight. 

4 2 . O n e x a m i n i n g the m a i n ce l l / in t erv i ew r o o m block from o u t s i d e , it could be s e e n 

that the w indows had b e e n covered wi th plyboard, apart from o n e sec t ion of each , which 

had b e e n f itted wi th a cowl, a l lowing s o m e fresh air, but no natural l ight , to e n t e r the 

ce l ls and rooms . Q u e s t i o n e d about the des ign of t h e s e w i n d o w cover ings , the officer in 

charge s l a t e d that they bad b e e n ins ta l led for 'security reasons ' . 

4 3 . T h e C P T has a lready e x p r e s s e d the v iew that pol ice cel ls should preferably enjoy 

natural l ight. T h i s is e v e n more des irab le w h e n , as at C a s t l c r c a g h , persons m a y be held 

in cus tody for an e x t e n d e d period. Kurl her, the a b s e n c e of natura l l ight in the ce l ls is all 

the m o r e regre t tab le g iven that the majori ty o f l h e in terv iew r o o m s at C a s t l c r c a g h a lso 

lacked natural l ight, ' f a k i n g into account , in add i t ion , the a b s e n c e of exerc i s e faci l i t ies 

(cf. paragraph 4 4 ) , the net result was thai a person d e t a i n e d at C a s t l c r c a g h could 

ef fect ively be depr ived of natural light for several days or m o r e ( the only e x c e p t i o n 

b e i n g l i m e spent in consu l ta t ion with his lawyer) . 

In the C P T ' s v iew such a s i tuat ion is not a c c e p t a b l e . 'Flic C o m m i t t e e would add that it 

is conf ident tha i m e a n s could be found of provid ing access to natura l l ight to d e t a i n e e s 

wi thout c o m p r o m i s i n g l e g i t i m a t e securi lv n e e d s . 

4 4 . T h e de legal ion was (old by pol ice officers I ha! I In-re were no faci l i t ies for exerc i s e 

- e i t h e r ou tdoor or indoor — for persons d e t a i n e d at C a s t l c r c a g h . T h i s is a n o t h e r ser ious 

s h o r t c o m i n g in an e s t a b l i s h m e n t in which p e r s o n s can be held for up to s even days . 

45 . T o s u m up, the e x i s t i n g mater ia l c o n d i t i o n s o f d e t e n t i o n at C a s t l c r c a g h H o l d i n g 

C e n t r e render it inappropr ia te as a place in which to de ta in persons lor e x t e n d e d 

per iods . T h e def i c i enc ies as regards access to natura l light lor d e t a i n e e s and the 

a b s e n c e of exerc i s e faci l i t ies were the principal fa i l ings , but the med i ocre vent i la t ion 
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s y s t e m and the c r a m p e d and rather d i lap idated nature of the faci l i t ies should also be 

m e n t i o n e d . All these factors c o n t r i b u t e d to c r e a t e a d is t inct ly c laus trophobic 

a t m o s p h e r e . 

T h e O P T r e c o m m e n d s that the condi t ions of d e t e n t i o n .n C a s t l e r e a g h Hold ing 

C e n t r e be subs tant ia l l y improved wi thout de lay , t a k i n g into account the above 

remarks . If such an i m p r o v e m e n t were not to prove poss ib le , the H o l d i n g C e n t r e 

should be re located e l s e w h e r e , in p r e m i s e s capab le o f of fer ing be t t er d e t e n t i o n faci l i t ies . 

109. ••• Even in the a b s e n c e of overt acts of i l l - t r e a t m e n t , there is no doubt that a stay 

in a ho ld ing c e n t r e may be - and is perhaps d e s i g n e d to be - a most d i sagreeab le 

e x p e r i e n c e . T h e mater ia l cond i t ions of d e t e n t i o n are poor (espec ia l ly at C a s t l e r e a g h ) 

and important qual i f i cat ions are , or at least can be, p laced upon cer ta in f u n d a m e n t a l 

r ights of p e r s o n s d e t a i n e d by the pol ice (in part icular , the poss ib i l i t i es for contact with 

the out s ide world are severe ly l imi ted t h r o u g h o u t the w h o l e period of d e t e n t i o n and 

various res tr ic t ions can be p laced o n the right o f acce s s to a lawyer) . T o this must be 

added the in tens ive and potent ia l ly pro longed charac ter of the in terrogat ion process . 

T h e c u m u l a t i v e effect of t h e s e factors is to p lace p e r s o n s d e t a i n e d at I he holding 

c e n t r e s under a cons iderab le d e g r e e of psychological pres sure . T h e C P T m u s t s ta te , in 

this c o n n e c t i o n , that to i m p o s e upon a d e t a i n e e such a d e g r e e of pressure as to break his 

will would a m o u n t , in its op in ion , to i n h u m a n t r e a t m e n t . " 

3 1 . O n 10 D e c e m b e r 1999 an official a n n o u n c e m e n t was m a d e t h a t the 
H o l d i n g C e n t r e at C a s t l e r e a g h was to close by the end of D e c e m b e r 1999. 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 
TAKEN IN C O N J U N C T I O N W I T H ARTICLE 6 § 3 (c) 

32. T h e app l ican t a l leged t h a t he h a d b e e n den ied a fair t r ia l , in 
b r e a c h of Art ic le 6 § 1 of the Conven t i on t a k e n in conjunct ion wi th 
Art ic le 6 § 3 thereof, of which the r e l evan t provis ions s t a t e : 

" 1 . In the d e t e r m i n a t i o n ... o f any cr imina l c h a r g e aga ins t h im, everyone is en t i t l ed 

to a fair ... h e a r i n g ... 

3 . Everyone charged wi th a cr iminal of fence has the fo l lowing m i n i m u m rights: 

(c) to de fend h i m s e l f in person or t h r o u g h legal a s s i s tance of his own c h o o s i n g or, if 

he has not suff ic ient m e a n s to pay for legal a s s i s t a n c e , to be given it free w h e n the 

i n t e r e s t s of just ice so require; 

33. T h e app l ican t compla ined tha t u n d e r t he C r i m i n a l Evidence 
( N o r t h e r n I r e l and ) O r d e r 1988 ("the 1988 O r d e r " ) , adverse inferences 
m a y be d r a w n from an accused ' s fai lure to r e spond to police q u e s t i o n i n g 
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d u r i n g d e t e n t i o n . However , an accused is not en t i t l ed to have a solici tor 
p r e s e n t d u r i n g in terv iew, n o t w i t h s t a n d i n g the i n h e r e n t compul s ion in t he 
O r d e r to i n c r i m i n a t e oneself. T h e app l ican t a r g u e d t h a t the impl ica t ions of 
t he O r d e r for the r igh t s of t he defence can only be p roper ly u n d e r s t o o d a n d 
assessed wi th the he lp of legal advice, especial ly since a decision to r e m a i n 
s i lent is one which has to be revis i ted t h r o u g h o u t the per iod of d e t e n t i o n . In 
this r ega rd , the app l i can t s t a t e d t h a t t h e n a t u r e of the ques t ions pu t to a n 
accused m a y evolve in t he light of new evidence , t hus m a k i n g it impe ra t i ve 
to g u a r a n t e e h im access to legal advice on a con t inuous basis . 

34. T h e appl ican t a s se r t ed t h a t he had b e e n compel led to i n c r i m i n a t e 
h imsel f before he had received any legal advice and t h a t it was only af ter 
t h e police h a d o b t a i n e d his s igned confession s t a t e m e n t t h a t he was 
allowed to consul t wi th his solicitor. T h e app l ican t a r g u e d tha t t he 
C o u r t ' s J o h n M u r r a y v. t he U n i t e d K i n g d o m j u d g m e n t of 8 F e b r u a r y 
1996 (Reports of Judgments and Decisions 1996-1) was a u t h o r i t y for t h e 
propos i t ion t h a t he should have had access to his solicitor at t h e ini t ial 
s t ages of police i n t e r r o g a t i o n to allow h im to assess t he weight of the 
evidence aga ins t h im a n d to m a k e an informed choice as to w h e t h e r or 
not to r e spond to ques t ion ing . T h e app l i can t s t r e s sed t h a t t he d i s p u t e d 
confession s t a t e m e n t cons t i t u t ed t he sole evidence aga ins t h im at his 
t r ia l and the sole basis of his convict ion, in con t r a s t to t he app l i can t J o h n 
M u r r a y aga ins t w h o m t h e r e exis ted a fo rmidable body of evidence . H a d he 
held his si lence t h e r e would have been no case to answer . 

35. T h e app l ican t e m p h a s i s e d t h a t d u e r e g a r d had to be given to 
t he oppress ive a n d appa l l i ng e n v i r o n m e n t in which he was held 
i n c o m m u n i c a d o and i n t e r r o g a t e d in tens ively for p ro longed per iods by 
r o t a t i n g t e a m s of skilled i n t e r r o g a t o r s in def iance of his c lear indica t ion 
on the first day of his d e t e n t i o n t h a t he wished to exerc ise his r ight to 
s i lence. W i t h re fe rence to , inter alia, a r e p o r t d a t e d 19 N o v e m b e r 1994 of 
t he E u r o p e a n C o m m i t t e e for t he P r e v e n t i o n of T o r t u r e and I n h u m a n or 
D e g r a d i n g T r e a t m e n t or P u n i s h m e n t , the r epo r t s of t he I n d e p e n d e n t 
C o m m i s s i o n e r for H o l d i n g C e n t r e s pub l i shed be tween 1993 and 1996, 
a n d the conclusions and r e c o m m e n d a t i o n s of the U n i t e d N a t i o n s 
C o m m i t t e e aga ins t T o r t u r e con t a ined in its r epo r t of 17 N o v e m b e r 1995, 
t he app l i can t m a i n t a i n e d t h a t the d e t e n t i o n r e g i m e in C a s t l e r e a g h police 
s t a t ion is i n t e n d e d to be coercive in o rde r to b r eak the will of t he d e t a i n e e 
to r e m a i n silent and c o n t r a v e n e s i n t e r n a t i o n a l h u m a n r igh t s n o r m s . In his 
submiss ion , t h e r e is we l l -documen ted a n d i n d e p e n d e n t evidence which 
conf i rms t h a t a de l i be r a t e s t r a t e g y is p u r s u e d to refuse d e t a i n e e s access 
to solici tors , in p a r t i c u l a r d u r i n g in te rv iew, in o rde r to build u p 
psychological p r e s s u r e on t h e m to m a k e i n c r i m i n a t i n g s t a t e m e n t s . 

36. T h e G o v e r n m e n t , wi th re fe rence to t he above -men t ioned J o h n 
M u r r a y j u d g m e n t , c o n t e n d e d t h a t t h e app l i can t , unl ike M r M u r r a y , was 
not faced wi th t he choice b e t w e e n exerc i s ing his r ight to si lence a n d 
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m e n t i o n i n g facts which migh t l a t e r be rel ied on in his defence a t his t r ia l . 
T h e G o v e r n m e n t h igh l igh ted t he fact t h a t t he app l ican t m a d e a series of 
admiss ions d u r i n g in te rv iew a n d did not advance a t his t r ia l any facts 
which could have been , bu t were not , m e n t i o n e d w h e n in te rv iewed . No 
adverse inference was d r a w n at his t r ia l p u r s u a n t to t he 1988 O r d e r . 
Accordingly, it was not open to t he appl ican t to c la im t h a t u n d e r the 
effect of the Art ic le 3 cau t ion , he was t r a p p e d in w h a t t he C o u r t 
desc r ibed in its J o h n M u r r a y j u d g m e n t as a " f u n d a m e n t a l d i l e m m a " 
which could only be resolved on the basis of legal advice. T h e only choice 
to be m a d e was w h e t h e r or not to tell t he t r u t h . T h e G o v e r n m e n t aver red 
t h a t t h e r e is no r e q u i r e m e n t u n d e r Art ic le 6 of t he C o n v e n t i o n to en su re 
t he provision of legal ass i s tance to m a k e t h a t choice. 

37. In t he G o v e r n m e n t ' s submiss ion , t h e rea l issue was w h e t h e r the 
app l i can t , a l t h o u g h den ied access to a solicitor b e t w e e n the m o r n i n g of 
16 D e c e m b e r 1988 and the m o r n i n g of 17 D e c e m b e r 1988 w h e n he began 
to confess, received a fair t r i a l . T h e fact t h a t he was held i n c o m m u n i c a d o 
in a ho ld ing c e n t r e used specifically for q u e s t i o n i n g suspec t ed t e r ro r i s t s 
c a n n o t advance t he app l i can t ' s c la im to a f r ee - s t and ing r ight to legal 
a s s i s t ance u n d e r Art ic le 6 of t he Conven t i on . Even if in te rv iewed 
intensively, pa r t i cu l a r ly in the per iod p r io r to m a k i n g his confession 
s t a t e m e n t , t h e n u m b e r of in terviews to which he was sub jec ted d u r i n g 
this pe r iod c a n n o t be cons ide red to v i t i a te t h e fa i rness of his t r ia l . Q u i t e 
a p a r t f rom the cons ide ra t ion t h a t the app l ican t b e g a n to confess after a 
n ine-and-a -ha l f -hour overn igh t b r eak before confess ing a t in te rv iew no. 6 
a n d h a d b e e n medical ly e x a m i n e d , t he G o v e r n m e n t s t ressed t h a t t h e r e 
had b e e n a full, l eng thy a n d adver sa r i a l h e a r i n g on t h e voir dire in o rde r 
to d e t e r m i n e w h e t h e r t he app l i can t ' s admiss ions a n d s igned confession 
should be ru led inadmiss ib le . T h e t r ia l j u d g e express ly found on the 
evidence t h a t t he appl ican t had lied, t h a t he h a d been t r e a t e d fairly and 
proper ly t h r o u g h o u t t h e in te rv iew process a t C a s t l e r e a g h police s ta t ion 
a n d t h a t his confession was a c c u r a t e , re l iable a n d vo lun ta ry . 

38 . T h e C o u r t no t e s a t t he ou t se t t h a t it is not r e q u i r e d to p ronounce 
on the compat ib i l i ty in g e n e r a l of the d r a w i n g of adverse inferences u n d e r 
Art ic le 3 of t he 1988 O r d e r wi th t he r e q u i r e m e n t s of a fair h e a r i n g 
c o n t a i n e d in Ar t ic le 6 of t he Conven t i on . As in t he above -men t ioned J o h n 
M u r r a y case , t he C o u r t will confine i tself to t he p a r t i c u l a r facts of the 
i n s t an t case . It no t e s in this respec t t h a t the tr ial j u d g e was not called on 
to exercise his d i sc re t ion u n d e r Ar t ic le 3 of t h a t O r d e r since t he appl icant 
a d m i t t e d to the police d u r i n g d e t e n t i o n t h a t he h a d b e e n involved in 
t e r ro r i s t offences. It would fu r the r observe t h a t , a l t h o u g h the appl ican t 
chose not to testify following the h e a r i n g on the voir dire, no inferences 
w e r e d r a w n on t h a t account . Accordingly, t h e app l i can t ' s s i lence was not 
an issue before t he d o m e s t i c cour t s , desp i t e a cursory w a r n i n g e m i t t e d by 
t h e t r ia l j u d g e r e g a r d i n g the app l i can t ' s fai lure to testify. 
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39. T h e C o u r t accepts t h a t t he a d m i n i s t r a t i o n of a cau t i on to an 
accused p u r s u a n t to Art ic le 3 of t he 1988 O r d e r m a y place t he l a t t e r in a 
d i l e m m a at the beg inn ing of t he i n t e r roga t i on . O n the one hand , if he 
chooses to r e m a i n s i lent , adverse inferences may be d r a w n aga ins t h im in 
accordance wi th the provisions of the O r d e r . O n the o t h e r hand , if the 
accused op t s to b r eak his s i lence d u r i n g t h e course of t he i n t e r r o g a t i o n , 
he r u n s t he risk of p re jud ic ing his defence wi thou t necessar i ly r e m o v i n g 
the possibili ty of inferences be ing d r a w n aga ins t h im. U n d e r such 
condi t ions t he concept of fairness r e q u i r e s t h a t t he accused have t he 
benefi t of the ass i s t ance of a lawyer a l r eady at the init ial s t ages of t he 
police i n t e r roga t i on (see the J o h n M u r r a y j u d g m e n t , loc. cit., p . 55, § 66). 
Unl ike M r M u r r a y , t he app l ican t did opt to b r eak his s i lence. No adverse 
inferences w e r e d r a w n from his s i lence pr ior to t h a t decision a n d the 
C o u r t canno t specu la te as to w h e t h e r the appl icant would have 
m a i n t a i n e d bis si lence if be bad been p e r m i t t e d to consul t his solicitor a t 
any s t age pr ior to the s ix th in terv iew at which he b e g a n to confess. 

40. T h e C o u r t cons iders tha t the cen t r a l issue ra ised by the app l i can t ' s 
case is his compla in t t ha t he had been prevai led upon in a coercive 
e n v i r o n m e n t to i n c r i m i n a t e h imse l f wi thou t the benefit of legal advice. It 
will e x a m i n e t he compla in t in tha t con tex t . 

41. T h e C o u r t recal ls t h a t , even if t he p r i m a r y pu rpose of Art ic le 6, as 
far as c r imina l m a t t e r s a r e conce rned , is to e n s u r e a fair t r ia l by a 
" t r i b u n a l " c o m p e t e n t to d e t e r m i n e "any c r imina l c h a r g e " , it does not 
follow tha t the Art ic le has no app l ica t ion to p re - t r i a l p roceed ings . T h u s , 
Art ic le 6 - especial ly paragraph 3 - m a y be re levan t before a case is sent 
for t r ia l if a n d so far as the fairness of t he tr ial is likely to be ser iously 
pre jud iced by a n ini t ial fai lure to comply wi th its provisions (see the 
Imbr iosc ia v. Swi tze r l and j u d g m e n t of 24 N o v e m b e r 1993, Ser ies A 
no. 275, p . 13, § 36). T h e m a n n e r in which Ar t ic le 6 §§ 1 a n d 3 (c) is to be 
appl ied d u r i n g t he p r e l i m i n a r y inves t iga t ion d e p e n d s on the special 
f ea tu res of the p roceed ings involved and on the c i r c u m s t a n c e s of the 
case . In its J o h n M u r r a y j u d g m e n t the C o u r t a lso observed t h a t , a l t h o u g h 
Art icle 6 will no rma l ly r e q u i r e t h a t t he accused be allowed to benefi t from 
the ass i s t ance of a lawyer a l r eady at t he init ial s t ages of police 
i n t e r r o g a t i o n , this r igh t , which is not explicit ly set out in the Conven t ion , 
may be subject to res t r ic t ion for good cause . T h e ques t ion , in each case , is 
w h e t h e r the res t r i c t ion , in t he light of t he e n t i r e t y of t he p roceed ings , has 
depr ived t h e accused of a fair h e a r i n g (see t he J o h n M u r r a y j u d g m e n t 
ci ted above, pp. 54-55, § 63). 

42. T h e C o u r t no tes tha t the appl ican t m a d e a specific r eques t to see a 
solicitor on ar r iva l a t C a s t l e r c a g h police s t a t ion . However , the decision 
was t a k e n to de lay his access to a solicitor and he was q u e s t i o n e d from 
10.55 a .m. on 16 D e c e m b e r 1988 to 12.45 p .m. on 18 D e c e m b e r 1988 
- m o r e t h a n forty-eight hours - w i thou t access to legal advice. H e began 
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to confess to his involvement in t he conspi racy to b o m b a r m y pe r sonne l a t 
9.30 a .m. on 17 D e c e m b e r 1988. H e s igned a confession s t a t e m e n t at his 
s even th in te rv iew which b e g a n a t 1 p .m. on 17 D e c e m b e r 1988. T h e 
appl ican t was eventua l ly able to consul t his solicitor at 1 p .m. on 
18 D e c e m b e r 1988. 

43 . T h e C o u r t observes t h a t pr ior to his confession the app l ican t had 
been in te rv iewed on five occasions for e x t e n d e d per iods p u n c t u a t e d by 
b r e a k s . H e was e x a m i n e d by a doc tor on two occasions including 
i m m e d i a t e l y before t he cr i t ical in te rv iew at which he b e g a n to confess. 
A p a r t from his con tac t s wi th the doctor , t he appl ican t was kept 
i n c o m m u n i c a d o d u r i n g the b r e a k s b e t w e e n bouts of ques t i on ing 
conduc t ed by expe r i enced police officers o p e r a t i n g in re lays . It sees no 
r eason to doub t the t r u t h of the app l i can t ' s submiss ion tha t he was kept 
in v i r tua l sol i tary conf inemen t t h r o u g h o u t this per iod . T h e C o u r t has 
e x a m i n e d t h e findings and r e c o m m e n d a t i o n s of the E u r o p e a n 
C o m m i t t e e for t he P reven t ion of T o r t u r e a n d I n h u m a n or D e g r a d i n g 
T r e a t m e n t or P u n i s h m e n t ( "CPT") in respec t of t he C a s t l e r e a g h 
H o l d i n g C e n t r e (see p a r a g r a p h 30 above) . It no tes t h a t t he cr i t ic ism 
which the C P T levelled aga ins t t he C e n t r e has been ref lected in o the r 
public d o c u m e n t s (see p a r a g r a p h 35 above) . T h e aus t e r i t y of the 
condi t ions of his d e t e n t i o n and his exclusion from ou ts ide con tac t were 
i n t ended to be psychologically coercive a n d conducive to b r e a k i n g down 
any resolve he m a y have man i fes t ed at the beg inn ing of his d e t e n t i o n to 
r e m a i n s i lent . H a v i n g r e g a r d to these cons ide ra t ions , t he C o u r t is of the 
opinion tha t the app l i can t , as a m a t t e r of p r o c e d u r a l fa i rness , should have 
been given access to a solicitor at t he ini t ia l s t ages of the i n t e r r o g a t i o n 
as a coun te rwe igh t to the i n t i m i d a t i n g a t m o s p h e r e specifically devised 
to sap his will and m a k e h im confess to his i n t e r r o g a t o r s . I r respec t ive 
of t he fact t h a t t he d o m e s t i c cour t d r e w no adverse inferences u n d e r 
Art ic le 3 of the 1988 O r d e r , it c a n n o t be den ied t h a t t h e Art icle 3 
cau t ion a d m i n i s t e r e d to the app l ican t was an e l e m e n t which 
h e i g h t e n e d his vu lnerab i l i ty to the r e l en t l e s s rounds of i n t e r r o g a t i o n on 
the first days of his d e t e n t i o n . 

44. In t he C o u r t ' s opinion, to deny access to a lawyer for such a long 
per iod and in a s i tua t ion w h e r e t he r igh ts of t he defence were i r re t r ievably 
pre judiced is - w h a t e v e r t he jus t i f i ca t ion for such den ia l - i ncompa t ib le 
wi th the r i gh t s of t he accused u n d e r Art ic le 6 (see, mutatis mutandis, the 
J o h n M u r r a y j u d g m e n t c i ted above, p . 55, § 66) . 

45 . It is t r u e tha t t he d o m e s t i c cour t found on the facts t h a t the 
appl ican t h a d not b e e n i l l - t rea ted a n d t h a t t he confession which was 
ob t a ined from the appl ican t h a d been vo lun ta ry . T h e C o u r t does not 
d i spu t e t h a t f inding. At t h e s a m e t i m e , it has to be no ted t h a t the 
appl ican t was depr ived of legal a s s i s t ance for over forty-eight hour s and 
the i n c r i m i n a t i n g s t a t e m e n t s which he m a d e a t t h e end of the first 
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twenty-fours of his d e t e n t i o n b e c a m e the c e n t r a l p la t fo rm of t he 
p rosecu t ion ' s case aga ins t h im a n d the basis for his convict ion. 

46. H a v i n g r ega rd to the above cons ide ra t i ons , t he C o u r t conc ludes 
t h a t t h e r e has been a violat ion of Art ic le 6 § 1 of t he Conven t i on t a k e n in 
conjunct ion wi th Art ic le 6 § 3 (c) t h e r e o f as r e g a r d s the den ia l of access to 
a solicitor. 

II. ALLEGED V I O L A T I O N O F A R T I C L E 14 O F T H E C O N V E N T I O N 
T A K E N IN C O N J U N C T I O N W I T H A R T I C L E 6 

47. T h e apjalicant compla ined t h a t he was d i s c r i m i n a t e d aga ins t on 
g r o u n d s of na t i ona l or igin a n d / o r associa t ion wi th a na t iona l minor i ty . 
T h e re levan t p a r t s of Art ic le 14 of the Conven t i on provide: 

"The e n j o y m e n t of the rights and f r e e d o m s set forth in [ the ] C o n v e n t i o n shall be 
s ecured wi thout d i s cr iminat ion on any ground such as ... na t iona l ... or ig in , a s soc ia t ion 
wi th a nat iona l minori ty , ... or o ther s ta tus ." 

48 . T h e app l i can t s u b m i t t e d t h a t suspec ts a r r e s t e d a n d d e t a i n e d in 
Eng land a n d W a l e s u n d e r p r even t i on of t e r r o r i s m legis la t ion can have 
access to a lawyer i m m e d i a t e l y and a re en t i t l ed to his p r e s e n c e d u r i n g 
in terview. In add i t ion , in E n g l a n d a n d Wale s , at the re levan t t i m e , 
i n c r i m i n a t i n g inferences could not be d r a w n from an a r r e s t e d pe r son ' s 
si lence d u r i n g the in terv iew in con t r ad i s t inc t ion to t he posi t ion u n d e r the 
1988 O r d e r in N o r t h e r n I r e l and . 

49. T h e G o v e r n m e n t po in ted out t h a t , c o n t r a r y to t he app l i can t ' s 
con ten t ion , t he p reven t ion of t e r r o r i s m legis la t ion in bo th ju r i sd ic t ions at 
t he m a t e r i a l t i m e al lowed access to a solicitor to be de layed for u p to forty-
eight hour s on l imi ted g rounds . F u r t h e r m o r e , a solici tor was not 
p e r m i t t e d to be p r e s e n t at t he in terv iew in E n g l a n d a n d W a l e s d u r i n g 
the per iod in re la t ion to which access was de layed . Since t he app l i can t ' s 
compla in t r e l a t e d to t h a t p a r t i c u l a r per iod , it h a d to be conc luded tha t 
the posi t ion a n d prac t ice were the s a m e in E n g l a n d and W a l e s as in 
N o r t h e r n I r e l and at t he re levant t i m e . In any event , t he differences 
rel ied on by the app l ican t were based on geograjDhical locat ion and not on 
any pe r sona l c h a r a c t e r i s t i c or s t a t u s . 

50. T h e C o u r t recal ls t h a t Ar t ic le 14 of t h e Conven t i on p ro t ec t s 
aga ins t a d i s c r imina to ry difference in t r e a t m e n t of pe r sons in ana logous 
posi t ions in the exercise of the r ights a n d f reedoms recognised by the 
Conven t ion and its Protocols . It observes in this connec t ion t h a t in t he 
c o n s t i t u e n t p a r t s of t he U n i t e d K i n g d o m t h e r e is not always a un i fo rm 
a p p r o a c h to legis lat ion in pa r t i cu l a r a r e a s . W h e t h e r or not a n individual 
can asse r t a r ight der ived from legis la t ion m a y accordingly d e p e n d on the 
geograph ica l r each of t he legis lat ion a t issue a n d the individual ' s locat ion 
at the t i m e . For the C o u r t , in so far as t h e r e exists a difference in 
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t r e a t m e n t of d e t a i n e d suspec ts u n d e r the 1988 O r d e r a n d the legis lat ion 
of E n g l a n d a n d W a l e s on t he m a t t e r s r e f e r r ed to by the app l i can t , t h a t 
difference is not to be exp la ined in t e r m s of pe r sona l cha rac te r i s t i c s , 
such as na t iona l or igin or assoc ia t ion wi th a na t iona l minor i ty , bu t on the 
geograph ica l locat ion w h e r e the individual is a r r e s t e d a n d d e t a i n e d . This 
p e r m i t s legis lat ion to t a k e account of reg iona l differences and 
cha rac te r i s t i c s of an objective and r ea sonab l e n a t u r e . In t he p r e s e n t case, 
such a difference does not a m o u n t to d i s c r imina to ry t r e a t m e n t wi th in the 
m e a n i n g of Ar t ic le 14 of t h e Conven t ion . 

5 1 . For the above reasons t he C o u r t concludes t h a t t h e r e has b e e n no 
violat ion of Art ic le 14 of t he Conven t i on t a k e n in conjunct ion wi th 
Art ic le 6. 

III. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

52. Art ic le 41 of t he Conven t i on provides : 

"If the Court finds that there has b e e n a v io la t ion of the C o n v e n t i o n or the Protocols 

t h e r e t o , and if the internal law of the H i g h C o n t r a c t i n g Party c o n c e r n e d al lows only-

part ial reparat ion to be m a d e , the Court shal l , if neces sary , afford jus t sat i s fact ion to 

the injured party." 

A. D a m a g e 

53 . T h e app l i can t c la imed c o m p e n s a t i o n for his s u b s t a n t i a l loss of 
l iber ty and i m p r i s o n m e n t , inc luding loss of income d u r i n g his d e t e n t i o n , 
and for the suffering a n d d i s t r e s s i n h e r e n t in his wrongful convict ion in 
b r e a c h of Art ic le 6 of the Conven t ion . 

54. T h e G o v e r n m e n t s u b m i t t e d t h a t , if t he C o u r t w e r e to find a 
violat ion of the Conven t ion , t h a t conclus ion would in itself cons t i tu t e 
sufficient j u s t sat isfact ion. 

55. T h e C o u r t canno t specu la t e on w h e t h e r the o u t c o m e of the 
app l i can t ' s t r ia l would have b e e n different had he o b t a i n e d access to a 
solicitor at the b e g i n n i n g of his i n t e r r o g a t i o n . It ag rees wi th the 
G o v e r n m e n t tha t a finding of a violat ion of t he Conven t ion , in itself, 
cons t i t u t e s sufficient j u s t sa t i s fac t ion for the pu rposes of Art ic le 4 1 . 

B. C o s t s a n d e x p e n s e s 

56. T h e app l ican t c l a imed 52,426 p o u n d s s te r l ing (GBP) exclusive of 
va lue -added tax (VAT) b y w a y of costs a n d expense s . T h i s s u m was m a d e 
u p of t he fees c h a r g e d by the two counse l who worked on the case 
(GBP 25,000) a n d by the app l i can t ' s solici tors (GBP 27,426). 
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57. T h e G o v e r n m e n t s t a t e d tha t the s u m c la imed was grossly 
excessive a n d at va r i ance wi th the s t r a igh t fo rward n a t u r e of the 
app l ica t ion . In the i r submiss ion , the n u m b e r of hour s c h a r g e d by the 
app l i can t ' s solicitors was u n r e a s o n a b l e and t he i r c la im for "care a n d 
c o n d u c t " of the case inflated. T h e y fu r the r point to t he fact t h a t t h e 
app l i can t ' s counse l did not provide any de ta i l s of t he t ime spen t on the 
case nor of the i r hour ly r a t e . T h e G o v e r n m e n t proposed tha t an overal l 
s u m of G B P 5,000 would r e p r e s e n t a r ea sonab le award in the 
c i r c u m s t a n c e s , also b e a r i n g in m i n d t h a t the C o u r t dec l a red t he major i ty 
of the app l i can t ' s c o m p l a i n t s inadmiss ib le . 

58. T h e C o u r t , dec id ing on a n equ i t ab le basis and hav ing r e g a r d to 
t he fact t ha t its f inding of a violat ion on the app l i can t ' s c o m p l a i n t s is 
confined to his compla in t conce rn ing den ia l of access to a solicitor, 
awa rds t he app l i can t t he s u m of G B P 10,000, plus any V A T t h a t m a y be 
c h a r g e a b l e , and m i n u s the a m o u n t of legal aid received from the Counci l 
of E u r o p e . 

C. D e f a u l t i n t e r e s t 

59. Accord ing to t he in fo rma t ion avai lable to the C o u r t , the s t a t u t o r y 
r a t e of i n t e r e s t appl icable in t he U n i t e d K i n g d o m at the d a t e of adop t ion 
of the p re sen t j u d g m e n t is 7.5% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a violat ion of Art ic le 6 § 1 of the Conven t i on 
t a k e n in conjunct ion wi th Art ic le 6 § 3 (c); 

2. Holds t h a t t h e r e has been no violat ion of Art ic le 14 of t he Conven t i on 
t a k e n in conjunct ion wi th Art ic le 6; 

3. Holds t h a t the f inding of a violat ion of Art ic le 6 § 1 of the Conven t i on 
t a k e n in conjunct ion wi th Ar t ic le 6 § 3 (c) c o n s t i t u t e s in itself sufficient 
j u s t sat isfact ion for any d a m a g e sus t a ined by the app l ican t ; 

4. Holds 
(a) t h a t the r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t b e c o m e s final accord ing 
to Ar t ic le 44 § 2 of t he C o n v e n t i o n , for costs a n d expenses , G B P 10,000 
( t en t h o u s a n d pounds s t e r l i ng ) , p lus any va lue -added tax t h a t m a y be 
c h a r g e a b l e a n d m i n u s t he s u m of F R F 4,100 (four t h o u s a n d one 
h u n d r e d F r e n c h francs) received from the Counci l of E u r o p e by way of 
legal aid; 



MAGEE v. THE UNITED KINGDOM JUDGMENT 179 

(b) t h a t s imple i n t e r e s t at an a n n u a l r a t e of 7.5% shall be payable 
from the expiry of t he above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

5. Dismisses t he r e m a i n d e r of the app l i can t ' s c la im for j u s t sa t is fact ion. 

Done in Engl ish , a n d notified in w r i t i n g on 6 J u n e 2000, p u r s u a n t to 
Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

S. DOLLÉ 
R e g i s t r a r 

J . -P . COSTA 
Pres iden t 
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S O M M A I R E 1 

Refus de l'accès à un avocat au cours des premiers interrogatoires de police 

Article 6 §§ 1 et 3 c) 

Procès équitable - Droits de la défense - Défense assurée par un avocat - Refus de l'accès à un 

avocat pendant les premiers interrogatoires de police - Applicabilité de l'article 6 avant le procès 

- Droit de garder le silence - Conclusions défavorables au suspect tirées de son silence —Aveux — 

Interrogatoire coercitif par la police — Atteinte à la défense 

* 
* * 

Le r e q u é r a n t fut a r r ê t é en I r l a n d e d u N o r d en l iaison avec u n e t e n t a t i v e d ' a t t e n t a t 

à l 'explosif. L 'accès à un avocat fut r e t a r d é en a p p l i c a t i o n d e l ' a r t ic le 15 d e la loi d e 

1987 s u r l ' é t a t d ' u r g e n c e en I r l a n d e d u N o r d et le r e q u é r a n t fut a v e r t i q u e s'il n e 

m e n t i o n n a i t p a s u n fait qu ' i l i n v o q u e r a i t p a r la su i t e p o u r sa d é f e n s e , des 

conc lus ions dé favo rab l e s p o u r r a i e n t e n ê t r e t i r é e s . Il fut i n t e r r o g é à c inq r e p r i s e s 

e n t r e 10 h 55 et m i n u i t . Le l e n d e m a i n m a t i n , il se p la ign i t a u p r è s d u m é d e c i n 

d 'avoi r subi d e s m a u v a i s t r a i t e m e n t s . Au cou r s d ' u n i n t e r r o g a t o i r e u l t é r i e u r , le 

r e q u é r a n t so r t i t d e son m u t i s m e et a d m i t sa p a r t i c i p a t i o n à l ' a s s e m b l a g e et à la 

pose de la b o m b e . Il fut i n t e r r o g é d e u x fois e n c o r e ce j o u r - l à et e n c o r e le l e n d e m a i n 

à p r o p o s d ' u n e q u e s t i o n sans l ien avec la p r e m i è r e , a p r è s quo i il e u t accès à u n 

solicitor. Le r e q u é r a n t a d r e s s a u n e p l a i n t e officielle pou r m a u v a i s t r a i t e m e n t s , 

b ien q u ' a u c u n e p r e u v e objec t ive d e b l e s s u r e s n ' e û t é t é r e l evée a u cou r s des 

e x a m e n s m é d i c a u x . Lors de son p rocès d e v a n t u n j u g e u n i q u e s i é g e a n t sans j u r y , 

le r e q u é r a n t d e m a n d a q u e ses a v e u x , seu le p r e u v e p e s a n t c o n t r e lui, fussent 

é c a r t é s en r a i so n des m a u v a i s t r a i t e m e n t s qu ' i l a u r a i t sub i s . Le j u g e r e p o u s s a 

c e p e n d a n t c e t t e d e m a n d e a p r è s u n e a u d i e n c e p r é p a r a t o i r e (voir dire). Le 

r e q u é r a n t n e d é p o s a p lus , b ien qu ' i l eû t é t é ave r t i q u e d e s conc lus ions 

dé favorab le s r i s q u a i e n t d ' ê t r e t i r ées en sa d é f a v e u r d e son refus de le fa i re . D a n s 

son j u g e m e n t , le j u g e é c a r t a les a l l é g a t i o n s de m a u v a i s t r a i t e m e n t s e t e s t i m a que 

la d é p o s i t i o n d u r e q u é r a n t é t a i t s u f f i s a m m e n t d é t a i l l é e p o u r é t a b l i r les c h a r g e s 

c o n t r e lui. Le r e q u é r a n t fut d é b o u t é en appe l . 

1. Ar t i c l e 6 §§ 1 et 3 c) : le j u g e du fond n ' a p a s é t é a p p e l é à e x e r c e r le pouvoi r 

d i s c r é t i o n n a i r e de t i r e r du s i lence du r e q u é r a n t au cours de l ' i n t e r r o g a t o i r e des 

conc lus ions dé favo rab l e s à l ' i n t é r e s s é , p u i s q u e celui-ci a en fait a d m i s sa 

p a r t i c i p a t i o n ; en o u t r e , a u c u n e conc lus ion n ' a é t é t i r ée du choix du r e q u é r a n t d e 

ne p a s d é p o s e r à son p rocès . D è s lors , le s i lence du r e q u é r a n t n ' é t a i t pas e n j e u 

devant l e s ju r id ic t ions i n t e r n e s . N é a n m o i n s , le fait d ' a d r e s s e r n u e m i s e en g a r d e 

à u n p r é v e n u p e u t c o n f r o n t e r l ' i n t é r e s s é à u n d i l e m m e : s'il choisi t d e g a r d e r le 

s i l ence , des conc lus ions p e u v e n t ê t r e t i r é e s en sa d é f a v e u r ; s'il chois i t d e le 

1. R é d i g é par le gref fe , il ne lie pas la C o u r . 
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r o m p r e , ¡1 s ' expose à c o m p r o m e t t r e sa d é f e n s e . D a n s ces c o n d i t i o n s , la no t ion 

d ' é q u i t é exige q u e l 'accusé ail le bénéf ice de l ' ass i s tance d 'un avocat dès les 

p r e m i e r s s t a d e s d e l ' i n t e r r o g a t o i r e de police. L ' a r t i c l e 6 p e u t j o u e r un rôle a v a n t 

la sa i s ine du j u g e du fond si e t d a n s la m e s u r e où l ' i nobse rva t ion in i t ia le d e ses 

d i spos i t ions r i s q u e d e c o m p r o m e t t r e g r a v e m e n t le c a r a c t è r e é q u i t a b l e du p rocès . 

Si l ' a r t ic le 6 exige n o r m a l e m e n t q u e le p r é v e n u pu isse bénéf ic ie r d e l ' a s s i s t ance 

d ' u n avocat dès les p r e m i e r s s t a d e s des i n t e r r o g a t o i r e s d e pol ice , ce d ro i t p e u t 

tou te fo i s ê t r e s o u m i s à des r e s t r i c t i o n s p o u r des r a i sons va l ab l e s . Il s 'agi t d e 

savoir d a n s c h a q u e cas si, à la l u m i è r e d e l ' e n s e m b l e d e la p r o c é d u r e , la 

r e s t r i c t i on a pr ivé l ' accusé d ' u n p rocès é q u i t a b l e . En l ' e spèce , le r e q u é r a n t avai t 

é t é i n t e r r o g é à c inq r e p r i s e s p e n d a n t de l ongues p é r i o d e s a v a n t d e p a s s e r a u x 

a v e u x ; l ' a u s t é r i t é d e s c o n d i t i o n s d e sa d é t e n t i o n e t le fait qu ' i l ai t é t é c o u p é d e 

l ' e x t é r i e u r é t a i e n t conçus p o u r e x e r c e r u n e coe rc i t ion psycho log ique et b r i se r la 

r é s o l u t i o n de g a r d e r le s i l ence qu ' i l avai t p e u t - ê t r e m a n i f e s t é e . Eu é g a r d à ces 

c o n s i d é r a t i o n s , il a u r a i t d û , p o u r l ' équ i t é d e la p r o c é d u r e , avoir accès à un solicitât 

dès les p r e m i e r s s t a d e s d e l ' i n t e r r o g a t o i r e , ce p o u r c o n t r e b a l a n c e r l ' a t m o s p h è r e 

i n t i m i d a n t e d e s t i n é e à v a i n c r e sa vo lon t é et à le faire p a s s e r a u x aveux d e v a n t les 

p e r s o n n e s qui l ' i n t e r r o g e a i e n t . En o u t r e , la m i s e en g a r d e qu i lui avai t é té a d r e s s é e 

a a c c r u sa v u l n é r a b i l i t é a u x i n t e r r o g a t o i r e s i n c e s s a n t s q u i fu ren t m e n é s . R e f u s e r 

l 'accès à u n avocat p e n d a n t u n e p é r i o d e auss i l o n g u e , a lo r s q u e les d ro i t s d e la 

dé fense p e u v e n t fort b ien s u b i r u n e a t t e i n t e i r r é p a r a b l e , est i n c o m p a t i b l e avec les 

d ro i t s d e l ' accusé . 

Conclusion : v io la t ion ( u n a n i m i t é ) . 

2. Ar t i c l e 14 c o m b i n é avec l ' a r t i c le 6 : les d i f f é ren t s t e r r i t o i r e s c o m p o s a n t le 

R o y a u m e - U n i ne p a r t a g e n t p a s tou jou r s la m ê m e c o n c e p t i o n d e la lég is la t ion et 

p o u r a u t a n t q u e les s u s p e c t s d é t e n u s soient t r a i t é s d i f f é r e m m e n t en I r l a n d e du 

N o r d , d ' u n e p a r t , et en A n g l e t e r r e e t a u pays d e G a l l e s , d ' a u t r e p a r t , c e t t e 

d i s t i nc t ion ne s ' exp l ique pas p a r des c a r a c t é r i s t i q u e s p e r s o n n e l l e s , m a i s p a r la 

s i t u a t i o n g é o g r a p h i q u e du lieu où l ' i n t é r e s s é a é t é a r r ê t é et d é t e n u . Ains i la 

lég is la t ion peu t - e l l e t e n i r c o m p t e de d i f férences et de c a r a c t é r i s t i q u e s r ég iona l e s 

d e n a t u r e objec t ive et r a i s o n n a b l e et en l ' espèce c e t t e d i s t i nc t i on ne c o n s t i t u e p a s 

u n t r a i t e m e n t d i s c r i m i n a t o i r e . 

Conclusion : non-v io la t ion ( u n a n i m i t é ) . 

Ar t i c l e 41 : la C o u r n e s a u r a i t s p é c u l e r s u r le po in t d e savoir si l ' i ssue d u p rocès du 

r e q u é r a n t a u r a i t é t é d i f f é r en t e d a n s le cas où celui-ci a u r a i t pu c o n s u l t e r un 

solicitor au d é b u t d e son i n t e r r o g a t o i r e . Elle e s t i m e q u e le c o n s t a t de viola t ion de 

la C o n v e n t i o n c o n s t i t u e e n soi u n e sa t i s fac t ion é q u i t a b l e suf f i san te . Elle a l loue u n e 

s o m m e p o u r frais et d é p e n s . 

Jurisprudence citée par la Cour 

I m b r i o s c i a c. Su i s se , a r r ê t du 24 n o v e m b r e 1993, sé r i e A n° 275 

John M u n a y c. R o y a u m e - U n i , a r r ê t du 8 l év r i e r 1996, Recueil des arrêts et décisions 

1996-1 
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En l 'a f fa ire M a g e e c. R o y a u m e - U n i , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s ième sec t ion) , 

s i égean t en u n e c h a m b r e composée d e : 

M M . J . - P . COSTA,président, 

W . FUHRMANN, 

L . LOUCAIDES, 

P . KÙRIS, 

Sir Nicolas BRATZA, 

M 1 , u ' H .S . GRÈVE, 

M. K. TvA]k, juges, 

et de M m c S. DOLLÉ,greffière de section, 

Après en avoir dé l ibéré à huis clos les 14 s e p t e m b r e 1999 et 16 m a i 2000, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n° 28135/95) d i r igée 

con t re le R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l ande du Nord e t dont 

un r e s so r t i s san t i r l anda i s , M . G é r a r d M a g e e («le r e q u é r a n t » ) , avai t saisi 

la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 

22 ma i 1992 en ve r tu de l 'ancien ar t ic le 25 de la Conven t i on de s a u v e g a r d e 

des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , 

2. Le r e q u é r a n t , a d m i s au bénéfice de l ' ass is tance j ud i c i a i r e , est 

r e p r é s e n t é pa r M a d d e n & F i n u c a n e , un cab ine t de solicitors inscri t au 

b a r r e a u de Belfast . Le g o u v e r n e m e n t b r i t a n n i q u e (« le G o u v e r n e m e n t » ) 

est r e p r é s e n t é pa r son a g e n t , M. C. W h o m e r s l e y , du m i n i s t è r e des Affaires 

é t r a n g è r e s et d u C o m m o n w e a l t h , Londres . 

3. Le r e q u é r a n t a l léguai t en pa r t i cu l i e r avoir subi des mauva i s 

t r a i t e m e n t s lors de sa d é t e n t i o n et avoir é té pr ivé d ' un procès équ i t ab le . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e en v igueur du Pro tocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 du 

Protocole n" 11). 

5. La r e q u ê t e a é té a t t r i b u é e à la t ro i s i ème sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . 

6. Pa r une décis ion du 14 s e p t e m b r e 1999, la c h a m b r e a déc la ré la 

r e q u ê t e p a r t i e l l e m e n t r ecevab le ' . 

7. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t on t déposé des 

observa t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

La c h a m b r e ayan t déc idé a p r è s consu l t a t ion des p a r t i e s qu ' i l n 'y avai t pas 

l ieu de ten i r u n e aud ience consac rée au fond de l 'affaire (ar t ic le 59 § 2 in 

1. Note du greffe: la déc i s ion de la C o u r est d i sponib le au greffe . 
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fine du r è g l e m e n t ) , les pa r t i e s on t c h a c u n e soumis des c o m m e n t a i r e s 

écr i t s sur les observa t ions de l ' au t r e . 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L 'ESPÈCE 

fi. Le 16 d é c e m b r e 1988, tôt clans la m a t i n é e , le r e q u é r a n t fut a r r ê t é 

à son domici le en v e r t u de l 'ar t ic le 12 de la loi de 1984 sur la p réven t ion 

du t e r r o r i s m e (« la loi de 1984») en liaison avec u n e t en t a t i ve d ' a t t e n t a t 

à l 'explosif con t r e l ' a r m é e . L ' i n t é re s sé fut condui t au c o m m i s s a r i a t de 

police de C a s t l c r e a g h . Il p r é t e n d q u ' à son a r r ivée il d e m a n d a 

i m m é d i a t e m e n t à voir son so/icitor. C e t t e possibi l i té fut a jou rnée en 

appl ica t ion de l 'ar t icle 15 de la loi de 1987 sur l 'é ta t d ' u r g e n c e en 

I r l ande du Nord (Northern Ireland (Emergency Provisions) Act 1987 - «la loi 

de 1987») . A 9 h 15, le r e q u é r a n t fut e x a m i n é pa r un m é d e c i n qu i lui 

conseil la de c o m m u n i q u e r ses éven tue l s griefs , le l e n d e m a i n m a t i n , au 

m é d e c i n c h a r g é d 'e f fec tuer les visi tes . L ' i n t é re s sé reçu t la mise en g a r d e 

prévue à l 'ar t icle 3 de l ' o rdonnance de 1988 sur les p reuves en m a t i è r e 

péna le en I r l ande du Nord (Criminal Evidence (Northern Ireland) Order 1988 

- « l ' o r d o n n a n c e de 1988»). Ne conna i s san t pas ce t t e nouvel le loi, il 

d e m a n d a encore u n e fois à consu l t e r un avocat et sa d e m a n d e fut 

r e j e t ée . 

9. Le m ê m e j o u r , le r e q u é r a n t fut i n t e r r o g é à cinq repr i ses pa r deux 

équ ipes de deux i n spec t eu r s . C e s i n t e r r o g a t o i r e s e u r e n t lieu respec t i 

v e m e n t e n t r e 10 h 55 et 13 h e u r e s , 14 et 16 h e u r e s , 16 et 18 h e u r e s , 

19 h 35 et 21 h 30, et 21 h 30 et minu i t . 

10. Le 17 d é c e m b r e 1988, à 8 h 2 1 , le r e q u é r a n t se pla igni t a u p r è s du 

médec in qui l 'avait e x a m i n é la veille des mauva i s t r a i t e m e n t s qu ' i l a u r a i t 

subis lors de ses d e u x i è m e et t ro i s i ème i n t e r r o g a t o i r e s du 16 d é c e m b r e . Le 

m é d e c i n releva, d a n s ses no tes , q u e le r e q u é r a n t avait p r é t e n d u avoir 

é t é m a i n t e s fois giflé et avoir reçu à p lus ieurs repr i ses des coups de poing 

su r l ' a r r i è re de la t ê t e et d a n s l ' e s tomac , lors des d e u x i n t e r r o g a t o i r e s en 

ques t ion . Le m é d e c i n d o n n a à l ' in té ressé d e u x c o m p r i m é s (ana lgés ique 

léger) et lui prescr ivi t q u a t r e de ces c o m p r i m é s pa r j o u r en cas de besoin. 

A la su i te de c e t t e p l a in t e , un i n s p e c t e u r de police se rendi t d a n s la cellule 

du r e q u é r a n t à 9 h 15 et pri t no te d e ses griefs. 

11. Les s ix ième, s e p t i è m e et h u i t i è m e i n t e r r o g a t o i r e s du r e q u é r a n t 

e u r e n t lieu r e s p e c t i v e m e n t e n t r e 9 h 30 et 13 h e u r e s , 14 h e u r e s et 

16 h 20, et 19 h 30 et m i n u i t . Au cours du s ix ième i n t e r r o g a t o i r e , le 

r e q u é r a n t sor t i t de son m u t i s m e et r épond i t p r é c i s é m e n t à u n ce r t a in 

n o m b r e de ques t i ons , a d m e t t a n t sa pa r t i c ipa t ion à l ' a s semblage et à la 

pose de la b o m b e . Lors du s e p t i è m e i n t e r r o g a t o i r e , il s igna u n e longue 
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dépos i t ion qu i décr ivai t de façon e x t r ê m e m e n t dé ta i l l ée son rôle 

d a n s l ' e n t e n t e dé l i c tueuse é tabl ie en vue de poser et déc l enche r la 

b o m b e . 

12. Le 18 d é c e m b r e 1988 à 8 h 28 le r e q u é r a n t r eçu t la visite du m ê m e 

m é d e c i n qu i lui d e m a n d a s'il souha i t a i t lui s o u m e t t r e d ' a u t r e s a l léga t ions 

de mauva i s t r a i t e m e n t s , à quoi il r épond i t pa r la néga t ive . Il fut ensu i t e 

i n t e r r o g é e n t r e 10 h e u r e s et 12 h 45 au sujet d ' u n e a u t r e ques t ion . A 

13 h e u r e s , il fut au to r i s é à consu l t e r sonsolicitor, qu i pr i t des no tes su r ses 

a l l éga t ions de mauva i s t r a i t e m e n t s et déc ida de ne pas c o m m u n i q u e r ces 

griefs à la police. Le r e q u é r a n t fut ensu i t e i n t e r r o g é p o u r la d e r n i è r e fois 

e n t r e 14 h e u r e s et 17 h e u r e s sur u n e tout a u t r e affaire. U n a u t r e m é d e c i n 

l ' e x a m i n a le soir m ê m e , à 20 h 20, et i nd iqua d a n s ses no tes q u e l ' in té ressé 

n 'avai t fo rmulé « a u c u n e a l l éga t ion de m a u v a i s t r a i t e m e n t s depu i s son 

d e r n i e r e x a m e n m é d i c a l » . Ce m é d e c i n c o n s t a t a en o u t r e l ' absence d e 

t r ace de b lessu re . 

13. Le 19 d é c e m b r e 1988, le r e q u é r a n t fut condui t d a n s un a u t r e 

c o m m i s s a r i a t de police où un nouveau m é d e c i n l ' examina . D a n s les notes 

de ce p r a t i c i e n sont cons ignées les a l l éga t ions préc ises de b r u t a l i t é s et 

mauva i s t r a i t e m e n t s qui a u r a i e n t é té infligés le 16 d é c e m b r e 1988. 

A u c u n e p reuve object ive de b lessure ne fut re levée . 

14. Le 19 d é c e m b r e 1988, le r e q u é r a n t fut inculpé , avec d ' a u t r e s , 

devan t la Magistrales' Court de Belfast , d ' e n t e n t e dé l i c tueuse en vue de 

p rovoquer des explos ions , de d é t e n t i o n i n t en t i onne l l e d 'explosifs , de 

complot d ' a s sass ina t et d ' a p p a r t e n a n c e à l 'Armée répub l ica ine i r landa ise . 

15. Le 3 m a r s 1989, le r e q u é r a n t , pa r l ' i n t e r m é d i a i r e de son solicitor, 

ad re s sa une d é c l a r a t i o n écr i te officielle au Service des p la in te s et de la 

discipl ine (Complaints and Discipline Branch) de la Police royale de l 'Uls ter 

(Royal Ulster Constabulary), se p l a ignan t d 'avoir é té m a l t r a i t é p a r une 

équ ipe de d e u x in spec t eu r s lors de son séjour au c o m m i s s a r i a t de police 

de C a s t l e r e a g h . 

16. Le 17 s e p t e m b r e 1990, le p rocès du r e q u é r a n t et de ses coaccusés 

s 'ouvrit devan t la Crown Court de Belfast , devan t u n j u g e u n i q u e s iégean t 

sans ju ry . Le r e q u é r a n t p la ida non coupab le . Le réqu i s i to i re é ta i t fondé 

sur les aveux faits pa r le r e q u é r a n t en cours d ' i n t e r r o g a t o i r e et , en 

pa r t i cu l i e r , su r la dépos i t ion qu ' i l avai t s ignée . 

17. Le 3 oc tobre 1990, alors q u e le p a r q u e t é ta i t sur le point de 

p rodu i r e des p reuves fondées sur les aveux et la dépos i t ion p réc i t és , le 

r e q u é r a n t d e m a n d a , au t i t r e de l 'ar t icle 8 de la loi de 1978 sur l ' é ta t 

d ' u r g e n c e en I r l a n d e du N o r d (dans sa t e n e u r modif iée) , q u e fussent 

éca r t é s ses aveux et sa dépos i t ion , i n v o q u a n t les mauva i s t r a i t e m e n t s 

dont il p r é t e n d a i t avoir fait l 'objet. U n e aud ience p r é p a r a t o i r e (voir 

dire) fut ouve r t e et le r e q u é r a n t t é m o i g n a au sujet de son t r a i t e m e n t , 

évoquan t en pa r t i cu l i e r celui infligé p a r u n e équ ipe de deux 

in spec teu r s lors de ses d e u x i è m e , q u a t r i è m e et s ix ième i n t e r r o g a t o i r e s 
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au c o m m i s s a r i a t de police de C a s t l e r e a g h . F u r e n t é g a l e m e n t p r é s e n t é s 

les r é su l t a t s d ' u n e analyse d o c u m e n t a i r e é l e c t r o s t a t i q u e ( « A D E » ) qu i , 

selon le r e q u é r a n t , m e t t a i e n t en évidence des i r r égu l a r i t é s f l ag ran tes 

d a n s l ' au then t i f i ca t ion des no tes d ' i n t e r r o g a t o i r e cons ignan t ses 

r éponses aux ques t ions des i n spec t eu r s . T o u s les t é m o i n s conce rnés , y 

compr i s le r e q u é r a n t , les policiers qu i a u r a i e n t pa r t i c ipé aux mauva i s 

t r a i t e m e n t s et les médec ins qui ava ien t vu le r e q u é r a n t , d é p o s è r e n t . 

L ' aud ience p r é p a r a t o i r e s 'acheva le 23 oc tob re 1990 lorsque le j u g e du 

fond re je ta la d e m a n d e du r e q u é r a n t , a d m i t c o m m e p reuve ses aveux et 

sa dépos i t ion et renvoya à une d a t e u l t é r i e u r e son a r r ê t dé ta i l lé sur ces 

po in t s . 

18. P a r la su i te , le r e q u é r a n t ne déposa plus lors du procès . C e p e n d a n t , 

le j u g e du fond le mi t en g a r d e , c o n f o r m é m e n t à l 'ar t ic le 4 de l ' o rdonnance 

de 1988, con t r e les conclusions défavorables suscept ib les d ' ê t r e t i r ées de 

son refus de déposer . 

19. Le 21 d é c e m b r e 1990, le j u g e du fond rend i t son j u g e m e n t . 

20. Il p r é s e n t a en p r e m i e r lieu les motifs dé ta i l lés sur lesquels 

s ' appuyai t sa décision faisant su i te à l ' aud ience p r é p a r a t o i r e . Il re leva 

q u e les seuls é l é m e n t s de preuve à c h a r g e é t a i en t les aveux et la 

dépos i t ion faits pa r le r e q u é r a n t lors de sa g a r d e à vue au 

c o m m i s s a r i a t de police de C a s t l e r e a g h et qu ' i l n ' ex i s ta i t con t r e lui 

a u c u n e p reuve médico léga le . C e p e n d a n t , il fut é g a l e m e n t soul igné 

q u e les aveux et la dépos i t ion d u r e q u é r a n t concorda ien t t o t a l e m e n t 

avec les é l é m e n t s de p reuve p r é s e n t é s à l ' encon t re des a u t r e s 

p e r s o n n e s accusées (puis r e c o n n u e s coupables ) d ' inf ract ions décou lan t 

du m ê m e inc ident . Le j u g e r écap i t u l a les é l é m e n t s soumis p a r le 

r e q u é r a n t à l ' appui de ses a l l éga t ions de mauva i s t r a i t e m e n t s et pa r 

la su i t e , lors de l ' e x a m e n de l ' appel formé pa r le r e q u é r a n t , ce 

r écap i tu l a t i f fut a d m i s c o m m e c o m p t e r e n d u fidèle de son 

t é m o i g n a g e à cet éga rd . 

2 1 . Le j u g e c o m m e n t a ensu i t e ces é l é m e n t s . Il observa n o t a m m e n t 

q u e le r e q u é r a n t n 'ava i t pas m e n t i o n n é le n o m des deux dé tec t ives dont 

il s ' é ta i t p la in t a u p r è s du m é d e c i n le m a t i n du 17 d é c e m b r e 1988, ni t e n t é 

de les d é c r i r e ; qu ' i l n 'ava i t pas s ignalé au m é d e c i n , ce ma t in - l à , le 

t r a i t e m e n t « à la c i g a r e t t e » qu i , se lon les déc l a r a t i ons faites pa r 

l ' in té ressé lors de l ' audience p r é p a r a t o i r e , é t a i t celui qu i l 'effrayait le 

p l u s ; qu ' i l exis ta i t des i ncohé rences e n t r e les réci ts de mauva i s 

t r a i t e m e n t s faits pa r le r e q u é r a n t au médec in ce m ê m e m a t i n et sa 

dépos i t ion au p r o c è s ; q u ' a u c u n des médec in s qu i l ' avaient e x a m i n é 

n 'ava i t c o n s t a t é le m o i n d r e s igne object if des m a u v a i s t r a i t e m e n t s 

a l l é g u é s ; et q u e le m a t i n du 18 d é c e m b r e 1988, l ' in té ressé ne s 'é ta i t 

p la int d ' a u c u n mauva i s t r a i t e m e n t , en con t r ad i c t i on avec sa déc l a r a t i on 

selon laque l le il avai t subi , le 17 d é c e m b r e 1988, le p i re de tous les 

t r a i t e m e n t s . 
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22. Bien q u e p e n d a n t u n laps de t e m p s , ce s a m e d i m a t i n , les éc rans 

de cont rô le (qui re laya ien t j u s q u ' à u n e salle de cont rô le c e n t r a l e les 

images filmées p a r les c a m é r a s des sal les d ' i n t e r r o g a t o i r e ) n ' eus sen t 

pas é té survei l lés pa r l ' i nspec teur de ga rde , le juge e s t i m a q u e ce 

cons ta t ne coïncidai t pas avec le t é m o i g n a g e du r e q u é r a n t q u a n t à 

l ' heure à laquel le il avai t é té m a l t r a i t é ce jou r - l à , et cons idé ra q u e l'on 

ne pouvai t a d m e t t r e q u e des mauva i s t r a i t e m e n t s de la n a t u r e de ceux 

a l légués pa r le r e q u é r a n t eussen t pu se poursu iv re sans ê t r e saisis par 

les c a m é r a s ins ta l lées d a n s la pièce où ce d e r n i e r é t a i t i n t e r r o g é . Pour 

ce qui é t a i t de la crédibi l i té de m a n i è r e g é n é r a l e , le j u g e e s t i m a que le 

r e q u é r a n t avai t à m a i n t e s repr i ses m e n t i à la cour , t and i s que , m a l g r é 

un c o n t r e - i n t e r r o g a t o i r e r i goureux , les i n spec t eu r s conce rnés n ' ava ien t 

n u l l e m e n t é té éb ran lé s d a n s leurs f e rmes d é n é g a t i o n s des a l léga t ions 

du r e q u é r a n t . Q u a n t aux é l é m e n t s de p reuve t i rés de l 'ADE, le j u g e 

conclut qu ' i l s n ' é t aya i en t pas la déc l a r a t i on du r e q u é r a n t c o n t e s t a n t 

l ' au then t i c i t é des no tes d ' i n t e r r o g a t o i r e . 

23 . En c o n s é q u e n c e , le j u g e re j e t a les a l l éga t ions de mauva i s 

t r a i t e m e n t s fo rmulées par le r e q u é r a n t et ne c o n s t a t a a u c u n mot i f 

d ' é c a r t e r les aveux ou la dépos i t ion faits p a r l ' in té ressé lors de sa 

ga rde à vue au c o m m i s s a r i a t de police de C a s t l e r e a g h . Q u a n t à la 

force p r o b a n t e de sa dépos i t ion , le j u g e e s t i m a que celle-ci é ta i t 

su f f i s amment dé ta i l l ée p o u r é t ab l i r les d i f férentes cha rges con t r e le 

r e q u é r a n t et qu ' i l é t a i t t o t a l e m e n t habi l i té à c o n d a m n e r ce d e r n i e r à 

ce t i t r e . Le 11 j a n v i e r 1991, le r e q u é r a n t fut c o n d a m n é à vingt ans 

d ' e m p r i s o n n e m e n t . 

24. Le 8 février 1993, la C o u r d ' appe l d ' I r l ande du Nord e x a m i n a 

l 'appel q u e le r e q u é r a n t avai t formé c o n t r e le verdic t de cu lpabi l i té et 

d a n s lequel il con tes t a i t les conclusions du j u g e du fond q u a n t à ses 

a l léga t ions de mauva i s t r a i t e m e n t s et aux é l é m e n t s de p reuve t i rés de 

l 'ADE. Elle observa q u e d a n s ce type d 'affaire la ques t ion à laquel le il 

convient de r é p o n d r e est celle de savoir si la cour est conva incue qu' i l 

n 'es t pas r a i s o n n a b l e m e n t envisageable q u e le p r évenu ait é t é m a l t r a i t é . 

Elle re leva n o t a m m e n t que le j u g e du fond avai t eu le g r a n d a v a n t a g e 

de voir le r e q u é r a n t dépose r , q u ' u n p r é v e n u p eu t , tout a u t a n t que les 

policiers impl iqués , ê t r e incité à m e n t i r , et q u e de n o m b r e u x faits 

peuven t ê t r e cons idérés au moins sous deux angles di f férents , mais 

qu ' i l faut les envisager de m a n i è r e sensée et r éa l i s t e . Après avoir 

e x a m i n é le t é m o i g n a g e du r e q u é r a n t et les conclusions du j u g e du fond 

à cet éga rd , la C o u r d ' appe l se dit conva incue q u e le r e q u é r a n t n 'avai t 

pas é té m a l t r a i t é et q u e sa c o n d a m n a t i o n n ' é t a i t ni su je t te à cau t ion ni 

insa t i s fa i san te . En c o n s é q u e n c e , l 'appel du r e q u é r a n t fut re je té le 16 ju in 

1993. 

25. Le 17 d é c e m b r e 1993, le r e q u é r a n t fut d é b o u t é de son recours 

con t re sa pe ine . 
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II. LE D R O I T I N T E R N E P E R T I N E N T 

A. D i s p o s i t i o n s r é g i s s a n t l e s c o n c l u s i o n s s u s c e p t i b l e s d 'ê tre 

t i r é e s d u s i l e n c e d 'un p r é v e n u 

26. L 'a r t ic le 3 de l ' o rdonnance de 1988 sur les p reuves en m a t i è r e 

péna l e en I r l ande du Nord , en ses d isposi t ions p e r t i n e n t e s , est ainsi 

l ibe l lé : 

«Conditions dans lesquelles des conclusions peuvent être tirées de / omission par une personne 

accusée d'une infraction de mentionner certains faits lors de son interrogatoire, de son inculpation, 

etc. 

1) Il sera fait appl icat ion du p a r a g r a p h e 2 d a n s tous les cas o ù , au cours d'une 

procédure d i l i g e n t é e à l ' eneontre d 'une p e r s o n n e a c c u s é e d'une infract ion, il est 

d é m o n t r é que c e t t e p e r s o n n e : 

a) a o m i s , au cours de la pér iode précédant son incu lpat ion , de m e n t i o n n e r lors de 

son interrogato ire par un pol icier t entant d'établ ir l ' ex i s t ence de l ' infraction ou 

l ' ident i té de son a u t e u r , tout fait qui v iendrait à l 'appui de sa d é f e n s e au cours de c e t t e 

procédure ; ou 

b) a o m i s , lorsqu'e l le a é t é incu lpée d'une infract ion ou of f ic ie l l ement av isée qu'e l le 

risquait des poursu i t e s p é n a l e s , de m e n t i o n n e r un fait de c e t t e na ture , qu'e l le aurait dû 

en toute l og ique s igna ler au vu des condi t ions d a n s l e sque l l e s el le a é t é a ins i in terrogée , 

incu lpée ou av isée . 

2) D a n s les cas d 'appl icat ion du présent p a r a g r a p h e : 

(...) 

c) le tr ibunal (...) chargé de d é t e r m i n e r si l 'accusé est coupab le des faits qui lui sont 

reprochés 

[peut ] 

i) t irer d e c e t t e o m i s s i o n les conc lus ions qui s e m b l e n t l é g i t i m e s ; 

ii) cons idérer sur la base de ces conc lus ions q u e c e t t e o m i s s i o n vient corroborer , ou 

équivaut à corroborer , tout é l é m e n t de preuve à charge en fonct ion duque l 

l 'omiss ion prend une s igni f icat ion . 

(...)» 

27. En ses disposi t ions p e r t i n e n t e s , l 'ar t icle 4 de l ' o rdonnance de 1988, 

p o r t a n t sur le m o m e n t a u q u e l un accusé est invité à dépose r lors du 

procès , es t a insi libellé : 

« 1) Il sera fait appl i ca t ion des p a r a g r a p h e s 2 à 7 lors du procès de tou te p e r s o n n e (à 

l ' except ion des m i n e u r s ) a c c u s é e d'une infract ion, h o r m i s les cas s u i v a n t s : 

a) il ne s'agit pas de d é t e r m i n e r la cu lpabi l i té de l 'accusé , o u 

b) il s e m b l e au tr ibunal qu 'en raison de l 'état phys ique ou m e n t a l d e l 'accusé, il n'est 

pas s o u h a i t a b l e de l ' inviter à d é p o s e r ; 
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cependant, le paragraphe 2 ne s'appliquera pas si l'accusé, son conseil ou son solicilor 

informe le tribunal, avant que les témoins à décharge ne soient invités à déposer, que 
l'accusé fera une déposition. 

2) Avant que les témoins à décharge ne soient invités à déposer, le tribunal 

a) informera l'accusé qu'il l'invitera à déposer pour sa défense, et 

b) l'informera en des termes courants des effets du présent article dans le cas où 

i) il refuse de prêter serment quand il y est invité ; 

ii) il refuse sans motif sérieux de répondre aux questions après avoir prêté 

serment ; 

le tribunal invitera ensuite l'accusé à déposer. 

?i) Il sera fait application du paragraphe 4 si l'accusé 

a) refuse de prêter serment après avoir été invité par le tribunal à déposer en vertu 
du présent article, ou après que lui-même, son conseil ou son solicilor a informé le 
tribunal de son intention de déposer, ou 

b) refuse sans motif sérieux de répondre aux questions après avoir prêté serment. 

4) Le tribunal ou le jury chargé de déterminer si l'accusé est coupable des faits qui 

lui sont reprochés, peut 

a) tirer de ce refus de déposer les conclusions qui semblent légitimes; 

b) considérer sur la base de ces conclusions que ce refus vient corroborer, ou 

équivaut à corroborer, tout élément de preuve à charge en fonction duquel le refus de 

déposer prend une signification. •> 

B. D i s p o s i t i o n s re la t ive s au d r o i t d e c o n s u l t e r u n solicitor 

28. Les d ispos i t ions p e r t i n e n t e s qu i , à l ' époque du procès du 

r e q u é r a n t , rég issa ien t le dro i t à une ass i s tance j u r i d i q u e figuraient à 

l 'ar t ic le 15 de la loi de 1987 sur l ' é ta t d ' u r g e n c e en I r l ande du Nord , dont 

les passages p e r t i n e n t s é t a i e n t ainsi l ibe l lés : 

« 1) foute personne détenue en vertu des dispositions sur le terrorisme et gardée à 

vue par la police doit avoir la possibilité, si elle le demande, de s'entretenir en privé avec 

un solicitor. 

2) Celte personne doit être informée du droit que lui confère le paragraphe 1 ci-
dessus, dès que possible à partir du moment où ce paragraphe lui est applicable. 

3) La demande introduite en vertu du paragraphe 1 ci-dessus ainsi que l'heure de 
celle-ci sont consignées par écrit, sauf si la demande est formulée lorsque l'auteur est 
renvoyé en jugement et accusé d'une infraction pénale. 

4) Dans ce cas, elle doit être autorisée à s'entretenir avec un solicilor dès qu'il est 

possible d'accéder à sa demande, sauf dans les cas d'ajournement prévus par le présent 

article. 

(...) 
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8) Un policier ne peut retarder la possibilité prévue au paragraphe 1 de bénéficier 
d'une assistance juridique que lorsqu'il s'estime fondé à croire que l'exercice dudit droit, 
au moment où l'individu désire en user: 

(...) 

d) entraverait l'enquête sur la commission, la préparation ou l'instigation d'actes 
terroristes ; ou 

e) compliquerait, en permettant d'alerter toute personne intéressée, 

i) la prévention d'un acte terroriste, ou 

ii) l'arrestation, la poursuite ou la condamnation de toute personne qui serait liée 

à la commission, la préparation ou l'instigation d'un acte terroriste (...) » 

29. C e t a j o u r n e m e n t devait ê t r e au to r i sé p a r un policier ayan t au 

moins le g r a d e de commissa i r e pr incipal (ar t ic le 15 § 5 a ) ) , et le mot i f 

devai t en ê t r e c o m m u n i q u é au d é t e n u (ar t ic le 15 § 9 a ) ) . Les t r i b u n a u x 

d ' I r l ande du Nord e s t i m e n t que l ' o rdonnance de 1988 ne doit pas ê t r e 

i n t e r p r é t é e en fonct ion d e l 'ar t ic le 15 de la loi de 1987 pu i squ 'e l l e est 

e n t r é e en v igueur a p r è s la loi de 1987 et qu ' i l n ' é t a i t pas d a n s les 

i n t en t ions du P a r l e m e n t d ' i n t e rd i r e les conclusions p révues à l 'ar t icle 3 

de l ' o rdonnance de 1988 en ra ison de la néga t ion du droi t à u n e 

ass i s tance j u r i d i q u e fondée sur l 'ar t icle 15 de la loi de 1987. 

C. A u t r e s é l é m e n t s p e r t i n e n t s 

30. A la sui te d ' u n e visite d a n s des l ieux de d é t e n t i o n d ' I r l ande du 

Nord en ju i l le t 1993, le C o m i t é e u r o p é e n pour la p réven t ion de la t o r t u r e 

et des pe ines ou t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s ( « C P T » ) a publ ié 

un r appor t d a n s lequel il formula i t les conclusions su ivan tes c o n c e r n a n t le 

c e n t r e de r é t e n t i o n de C a s t l e r e a g h . 

«Le centre de rétention de Castlereagh était situé dans un ensemble hétéroclite de 
bâtiments préfabriqués, dans l'enceinte du commissariat de police de Castlereagh. 
D'une façon générale, le centre donnait l'impression d'avoir besoin de réparations. 

39. Le centre disposait de trente et une cellules, dont quatre étaient situées dans un 
quartier séparé pour les femmes détenues. Il comprenait en outre vingt et une salles 
d'interrogatoire, deux pièces pour les consultations avec les avocats, un cabinet 
médical et une unité consacrée aux lieux du crime (la «Suite Soco»), 

40. Chacune des cellules, d'une superficie de 6 m2, était équipée d'un lit à sommier 
métallique (avec matelas et couvertures) et d'une chaise. La lumière artificielle était 
suffisante et il existait un système efficace de régulation de l'intensité lumineuse, 
commandé depuis l'extérieur de la cellule. Cependant, les cellules ne bénéficiaient pas 
de la lumière naturelle. De plus, le système de ventilation ne semblait pas très bien 
fonctionner et provoquait un niveau de bruit plutôt envahissant dans certaines cellules. 
Les cellules n'étaient pas équipées d'un système d'alerte; cependant, des agents en 
uniforme étaient apparemment toujours de garde dans le quartier cellulaire lorsque 
des personnes y étaient détenues. Des installations sanitaires (toilettes et douches) 
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étaient situées à proximité et se trouvaient dans un état de propreté satisfaisant au 
moment de la visite ; les détenus ne se sont pas plaints de l'accès à ces installations. 

41. Les salles d'interrogatoire se divisaient en une série de treize pièces adjacentes 
aux cellules et une autre série de huit pièces situées dans un bâtiment distinct. Chacune 
des salles de la première série mesurait 6 m 2 et était équipée d'une table, de trois chaises 
et de deux caméras fixées au mur (...) A l'instar des cellules, elles ne bénéficiaient pas de 
la lumière naturelle. Les huit autres salles étaient équipées de la même manière; 
cependant, elles étaient sensiblement plus grandes et bénéficiaient de la lumière du 
jour. 

42. En observant de l'extérieur le bâtiment principal comportant cellules et salles 
d'interrogatoire, on pouvait voir que chaque fenêtre avait été recouverte de contre-
plaqué sur toute sa surface, à l'exception d'un espace équipé d'une manche 
d'aspiration, permettant ainsi à l'air frais, mais pas à la lumière naturelle, d'entrer 
dans les pièces. Interrogé sur l'objet de ces revêtements de fenêtres, l'agent 
responsable a déclaré qu'ils avaient été installés pour des «raisons de sécurité ». 

43. Le CPT a déjà déclaré que les cellules de police doivent de préférence bénéficier 
de la lumière naturelle, à plus forte raison lorsque, comme à Castlcreagh, il arrive que 
des personnes soient maintenues en détention pendant une période prolongée. De 
surcroît, l'absence d'éclairage naturel dans les cellules est d'autant plus regrettable 
que la majorité des salles d'interrogatoire de Castlereagh étaient également privées de 
la lumière du jour. Par ailleurs, compte tenu de l'absence d'aires d'exercice (voir 
paragraphe 44), une personne détenue à Castlereagh pouvait de fait être privée de 
lumière naturelle pendant plusieurs jours, voire plus (la seule exception étant le temps 
passé en consultation avec son avocat). 

Selon le CPT, pareille situation est inacceptable. Le Comité tient à ajouter qu'il serait 
possible, il en est convaincu, de trouver le moyen d'offrir aux détenus un accès à la 
lumière naturelle sans compromettre pour autant les impératifs légitimes de sécurité. 

44. Des policiers ont affirmé à la délégation que les personnes détenues à 
Castlereagh ne disposaient d'aucune aire d'exercice - ni à l'extérieur ni à l'intérieur. Il 
s'agit d'une nouvelle carence importante pour un établissement dans lequel les 
détentions peuvent durer jusqu'à sept jours. 

45. En résumé, du fait des conditions matérielles de détention qui y régnent, le 
centre de rétention de Castlereagh est un lieu inadapté aux détentions prolongées. Les 
principales carences tenaient à l'accès insuffisant des détenus à la lumière naturelle et à 
l'absence d'aire d'exercice, mais la médiocrité du système de ventilation, ainsi que 
l'étroitcsse et la vétusté relative des équipements doivent aussi être signalées. Tous ces 
facteurs contribuaient à créer une atmosphère claustrophobe distinctement perceptible. 

Le CPT recommande l'amélioration sensible et rapide des conditions de détention en 
vigueur au centre de rétention de Castlereagh, dans le respect des observations 
précitées. Si cette amélioration s'avérait impossible, le centre de rétention devrait être 
transféré dans des locaux mieux équipés à des fins de détention. 

(...) 

109. (...) Même en l'absence d'actes manifestes de mauvais traitements, il ne fait 
aucun doute qu'un séjour dans un centre de détention peut constituer - et c'est peut-
être le but visé - une expérience des plus déplaisantes. Les conditions matérielles de 
détention sont mauvaises (en particulier à Castlereagh) et l'exercice, par des 
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personnes détenues par la police, de certains droits fondamentaux est ou peut être 
soumis à des conditions très strictes (en particulier, les possibilités de contact avec le 
monde extérieur sont extrêmement limitées tout au long de la période de détention et 
différentes restrictions peuvent être appliquées au droit de consulter un avocat). Il 
convient d'ajouter à ce qui précède le caractère intensif et potentiellement prolongé du 
processus d'interrogation. Ces facteurs ont pour effet cumulatif d'exercer sur les 
personnes détenues dans les centres de détention une pression psychologique 
extrêmement forte. Le CPT tient à cet égard à déclarer que selon lui, le fait d'exercer 
sur un détenu une pression de nature à vaincre sa volonté s'analyse en un traitement 
inhumain. » 

3 1 . Le l O d é c e m b r e 1999, il fut officiel lement a n n o n c é q u e le c e n t r e de 

r é t e n t i o n de C a s t l e r e a g h se ra i t f e rmé au plus t a r d à la fin d u mois 

de d é c e m b r e 1999. 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L A R T I C L E 6 § 1 DE LA 

C O N V E N T I O N C O M B I N É AVEC L A R T I C L E 6 § 3 c) 

32. Le r e q u é r a n t p r é t e n d avoir é té privé d ' un procès équ i t ab l e , en 

viola t ion de l 'ar t icle 6 § 1 de la Conven t i on c o m b i n é avec l 'ar t icle 6 § 3 c) , 

don t les disposi t ions p e r t i n e n t e s sont a insi l ibe l lées : 

« I. Toute personne a droit à ce que sa cause soit entendue équitablemcnt (...) par un 
tribunal (...) qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. (...) 

(...) 

3. Tout accuse a droit notamment à : 

(...) 

c) se défendre lui-même ou avoir l'assistance d'un défenseur de son choix et, s'il n'a 
pas les moyens de rémunérer un défenseur, pouvoir être assisté gratuitement par un 
avocat d'office, lorsque les intérêts de la justice l'exigent; 

( • • • ) » 

33. Le r e q u é r a n t se p la in t de ce q u ' e n ve r tu de l ' o rdonnance de 1988 

sur les p r euves en m a t i è r e péna le en I r l ande du Nord (Criminal Evidence 

(Northern Ireland) Order 1988 - « l ' o r d o n n a n c e de 1988»), des conclusions 

défavorables peuven t ê t r e t i r ées du refus d ' u n e p e r s o n n e accusée d ' une 

infract ion de r é p o n d r e aux ques t i ons posées p a r la police lors de sa g a r d e 

à vue . O r un accusé n e peu t ex iger la p ré sence d ' u n solicitor lors de 

l ' i n t e r roga to i r e , a lors m ê m e que l ' o rdonnance impl ique n é c e s s a i r e m e n t 

l 'obl igat ion de c o n t r i b u e r à sa p rop re i n c r i m i n a t i o n . Le r e q u é r a n t 

sou t ien t q u e les impl ica t ions de l ' o rdonnance p o u r les d ro i t s de la 

défense ne peuven t ê t r e c o r r e c t e m e n t compr i se s et app réc i ées qu ' avec 

l 'a ide d ' un conseil j u r i d i q u e , en pa r t i cu l i e r pa r ce q u ' u n e décis ion de 
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g a r d e r le s i lence doi t ê t r e r econs idé rée tout au long de la pé r iode de 

d é t e n t i o n . A cet égard , le r e q u é r a n t déc la re que la n a t u r e des ques t ions 

posées à un accusé peu t évoluer à la l umiè r e de n o u v e a u x é l é m e n t s de 

p r euve , en c o n s é q u e n c e de quoi il est i m p é r a t i f de lui g a r a n t i r de façon 

con t i nue u n e ass i s tance j u r i d i q u e . 

34. Le r e q u é r a n t affirme qu ' i l a é té con t r a in t de c o n t r i b u e r à sa p rop re 

i n c r i m i n a t i o n avan t de bénéf ic ier de t o u t e ass i s tance j u r i d i q u e et que la 

police ne l'a au to r i sé à consu l t e r son solicitor q u ' a p r è s avoir o b t e n u ses 

aveux s ignés . L ' in t é ressé fait valoir q u e l ' a r rê t J o h n M u r r a y c. R o y a u m e -

U n i r e n d u p a r la C o u r le 8 février 1996 (Recueil des arrêts et décisions 1996-1) 

conf i rme la t hè se selon laquel le il a u r a i t dû pouvoir consu l t e r son solicitor 

aux p r e m i e r s s t ades des i n t e r r o g a t o i r e s de police afin d ' ê t r e à m ê m e 

d ' éva lue r le poids des p reuves à c h a r g e et de choisir en t o u t e conna i s sance 

de cause de r é p o n d r e ou non aux ques t i ons . Le r e q u é r a n t soul igne q u e les 

aveux l i t igieux cons t i t ua i en t les seules p reuves à c h a r g e lors de son procès et 

la seule base de sa c o n d a m n a t i o n , à la différence du r e q u é r a n t J o h n M u r r a y 

con t r e leque l ex i s ta ien t des c h a r g e s é c r a s a n t e s . S'il avai t g a r d é le s i lence, 

a u c u n e c h a r g e sé r ieuse n ' a u r a i t é té r e t e n u e con t re lui. 

35. Le r e q u é r a n t m e t l 'accent sur la nécess i té de t en i r d û m e n t compte 

de l ' e n v i r o n n e m e n t o p p r e s s a n t et effroyable d a n s lequel il a é té d é t e n u au 

secre t et soumis , p e n d a n t des pé r iodes p ro longées , à un feu r o u l a n t de 

ques t i ons p a r des équ ipes d ' i n spec t eu r s qualif iés qu i se re laya ien t pour 

l ' i n te r roger , au mépr i s de son souha i t , c l a i r e m e n t e x p r i m é le p r e m i e r 

j o u r de sa d é t e n t i o n , d ' e x e r c e r son dro i t de g a r d e r le s i lence. I nvoquan t 

n o t a m m e n t u n r a p p o r t du C o m i t é e u r o p é e n p o u r la p r éven t i on de la 

t o r t u r e et des pe ines ou t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s d a t é du 

19 n o v e m b r e 1994, les r a p p o r t s du C o m m i s s a i r e i n d é p e n d a n t 

a u x ma i sons d ' a r r ê t publ iés e n t r e 1993 et 1996, ainsi que les conclusions 

et r e c o m m a n d a t i o n s q u e le C o m i t é des Na t ions un ies c o n t r e la t o r t u r e 

énonce d a n s son r a p p o r t du 17 n o v e m b r e 1995, le r e q u é r a n t sou t i en t que 

le r é g i m e de d é t e n t i o n du c o m m i s s a r i a t de police de C a s t l e r e a g h est 

conçu c o m m e un i n s t r u m e n t de coerc i t ion des t iné à va incre la vo lonté du 

d é t e n u de g a r d e r le s i lence, et qu ' i l est c o n t r a i r e a u x n o r m e s 

i n t e r n a t i o n a l e s en m a t i è r e de d ro i t s de l ' h o m m e . Selon lui, il ex is te des 

é l é m e n t s de p reuve bien d o c u m e n t é s et i m p a r t i a u x qui conf i rment 

l ' emploi d ' une s t r a t é g i e dé l ibé rée v isant à refuser aux d é t e n u s la 

possibi l i té de consu l t e r un solicitor, en pa r t i cu l i e r lors de l ' i n t e r roga to i r e , 

afin de faire m o n t e r une press ion psychologique suscept ib le de les 

condu i r e à faire des déc l a r a t i ons les i n c r i m i n a n t . 

36. Le G o u v e r n e m e n t , r envoyan t à l ' a r rê t J o h n M u r r a y p réc i t é , 

affirme q u ' à la différence de M. M u r r a y le r e q u é r a n t n ' é t a i t pas 

confronté au d i l e m m e suivant : exe rce r son dro i t de g a r d e r le s i lence ou 

m e n t i o n n e r des faits suscept ib les de veni r p a r la su i te à l ' appui de sa 

défense lors de son procès . Le G o u v e r n e m e n t soul igne q u e le r e q u é r a n t a 



196 ARRÊT MAGEE с. ROYAUME-UNI 

fait u n e sér ie d ' aveux au cours de son i n t e r r o g a t o i r e et qu ' i l n ' a invoqué à 

son procès a u c u n fait qu ' i l a u r a i t pu m e n t i o n n e r , ma i s n ' a pas ind iqué lors 

de son i n t e r r o g a t o i r e . A son procès , a u c u n e conclusion défavorable n ' a é té 

t i rée au t i t r e de l ' o rdonnance de 1988. P a r c o n s é q u e n t , il ne sera i t p a s 

loisible au r e q u é r a n t de p r é t e n d r e q u ' e n ra ison de la mise en g a r d e 

prévue à l 'ar t icle 3, il é ta i t p iégé d a n s ce q u e la C o u r a décr i t d a n s son 

a r r ê t J o h n M u r r a y c o m m e un «profond d i l e m m e » qui ne pouvai t ê t r e 

résolu q u e pa r u n e consu l t a t ion j u r i d i q u e . Le seul choix à effectuer 

consis ta i t en l ' a l t e rna t ive s u i v a n t e : d i re ou non la vér i té . Le 

G o u v e r n e m e n t aff irme q u e l 'ar t icle 6 de la C o n v e n t i o n ne c o n t r a i n t 

n u l l e m e n t à g a r a n t i r la mise à disposi t ion d ' u n e ass i s tance j u r i d i q u e 

p o u r effectuer ce choix. 

37. Selon le G o u v e r n e m e n t , la vé r i t ab le ques t ion est celle de savoir si le 

r e q u é r a n t a bénéficié d ' un procès équ i t ab le b ien qu ' i l ait é té privé de la 

possibi l i té de consu l t e r u n soliciter e n t r e le m a t i n du 16 d é c e m b r e 1988 et 

celui du 1 7 d é c e m b r e 1988, m o m e n t où ont d é b u t é ses aveux. Le fait qu' i l ait 

é t é d é t e n u au secre t d a n s un c e n t r e de r é t e n t i o n uti l isé spéc i a l emen t p o u r 

l ' i n t e r roga to i re des t e r r o r i s t e s p r é s u m é s ne s au ra i t é t a y e r la p r é t e n t i o n du 

r e q u é r a n t à un dro i t a u t o n o m e à l 'ass is tance j u r i d i q u e t i ré de l 'ar t icle 6 de 

la Conven t ion . M ê m e s'il a fait l 'objet d ' i n t e r r o g a t o i r e s intensifs , en 

pa r t i cu l i e r d a n s la pé r iode p r é c é d a n t ses aveux , l 'on ne s au ra i t cons idé re r 

q u e le n o m b r e d ' i n t e r r o g a t o i r e s a u x q u e l s il a é té soumis au cours de c e t t e 

pé r iode ait e n t a c h é l ' équi té de son procès . I n d é p e n d a m m e n t du fait q u e le 

r e q u é r a n t soit passé aux aveux lors d u s ix ième i n t e r r o g a t o i r e , ap rès u n e 

pause n o c t u r n e de neuf h e u r e s et d e m i e et a p r è s avoir subi un e x a m e n 

médica l , le G o u v e r n e m e n t soul igne q u ' u n déba t con t r ad i c to i r e long et 

approfondi a eu lieu d a n s le cad re de l ' aud ience p r é p a r a t o i r e afin d e 

d é t e r m i n e r si les d é c l a r a t i o n s et les aveux s ignés du r e q u é r a n t deva ien t 

ê t r e j u g é s i r recevables . L e j u g e du fond a e x p r e s s é m e n t di t , en s ' appuyan t 

su r les é l é m e n t s de p r e u v e , q u e le r e q u é r a n t avai t m e n t i , qu ' i l avait é t é 

t r a i t é é q u i t a b l e m e n t et c o r r e c t e m e n t tout au long du processus 

d ' i n t e r r o g a t o i r e au c o m m i s s a r i a t de police de C a s t l e r e a g h et q u e ses 

aveux é t a i en t préc is , fiables et faits de plein g ré . 

38 . La C o u r observe d ' e m b l é e qu 'e l l e n 'es t pas appe lée à se p r o n o n c e r 

su r la ques t ion de savoir si, d e m a n i è r e g é n é r a l e , la possibi l i té offerte p a r 

l 'ar t icle 3 de l ' o rdonnance de 1988 de t i r e r des conclusions défavorables 

est compa t ib l e avec les impéra t i f s d ' équ i t é du procès énoncés p a r 

l 'ar t icle 6 de la Conven t i on . C o m m e d a n s l 'affaire J o h n M u r r a y 

s u s m e n t i o n n é e , la C o u r se l imi te ra aux faits pa r t i cu l i e r s de l 'espèce. Elle 

c o n s t a t e à cet é g a r d q u e le j u g e du fond n 'a pas é té appe lé à exe rce r le 

pouvoir d i s c ré t i onna i r e q u e lui confère l 'ar t ic le 3 de c e t t e o r d o n n a n c e 

pu i sque le r e q u é r a n t a avoué à la police, au cours de sa d é t e n t i o n , sa 

pa r t i c ipa t ion à des infract ions t e r ro r i s t e s . Elle t i en t en o u t r e à re lever 

q u ' a u c u n e conclusion n ' a é t é t i rée du choix du r e q u é r a n t de ne pas 
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dépose r à la su i te de l ' aud ience p r é p a r a t o i r e . Dès lors , le s i lence du 

r e q u é r a n t n ' é t a i t pas e n j e u devan t les j u r id i c t ions i n t e r n e s , n o n o b s t a n t 

u n e r ap ide mise en g a r d e fo rmulée pa r le j u g e du fond c o n c e r n a n t le 

refus du r e q u é r a n t de t é m o i g n e r . 

39. La Cour a d m e t q u e le fait d ' a d r e s s e r une mise en g a r d e à un 

p r é v e n u en appl ica t ion de l 'ar t icle 3 de l ' o rdonnance de 1988 peut 

conf ron te r l ' in té ressé à un d i l e m m e au d é b u t de l ' i n t e r roga to i r e . S'il 

choisit de g a r d e r le s i lence, les d isposi t ions de l ' o rdonnance au to r i s en t à 

t i r e r des conclusions en sa défaveur . En r evanche , s'il choisit de le r o m p r e 

au cours de son i n t e r r o g a t o i r e , il s 'expose à c o m p r o m e t t r e sa défense sans 

n é c e s s a i r e m e n t lever le r i sque q u e des conclus ions soient t i r ées en sa 

défaveur . D a n s ces condi t ions , la no t ion d ' é q u i t é exige que l 'accusé ait le 

bénéfice de l ' ass is tance d ' un avocat dès les p r e m i e r s s t ades de 

l ' i n t e r roga to i r e de police ( a r r ê t J o h n M u r r a y , loc. cit., p. 55 , § 66) . A la 

différence de M. M u r r a y , le r e q u é r a n t a choisi de r o m p r e le si lence. 

A u c u n e conclusion défavorable n ' a é té t i rée du si lence qui avai t p récédé 

c e t t e décis ion, et la C o u r ne s au ra i t spécu le r sur le point de savoir si le 

r e q u é r a n t a u r a i t g a r d é le s i lence s'il avai t é té au to r i s é à consu l t e r son 

solicitor à un m o m e n t ou un a u t r e avan t le s ix ième i n t e r r o g a t o i r e , au 

cours d u q u e l il est passé aux aveux . 

40. P o u r la C o u r , la q u e s t i o n cen t r a l e soulevée en l 'espèce a t r a i t au 

gr ief du r e q u é r a n t selon lequel u n e n v i r o n n e m e n t coerci t i f l ' au ra i t a m e n é 

à s ' i nc r iminer sans qu ' i l ait pu bénéf ic ier d ' u n e ass i s tance j u r i d i q u e . La 

C o u r e x a m i n e r a le grief d a n s ce con t ex t e . 

4 1 . Si l 'ar t ic le 6 a pour finalité p r inc ipa le , au p é n a l , d ' a s s u r e r u n 

procès équ i t ab l e devan t un « t r i b u n a l » c o m p é t e n t pour déc ider « d u bien-

fondé de [F] accusa t ion », il n ' e n résu l t e pas qu ' i l se d é s i n t é r e s s e des 

phases qu i se d é r o u l e n t avan t la p r o c é d u r e de j u g e m e n t . Ainsi , l 'ar t icle 6 

- et n o t a m m e n t son p a r a g r a p h e 3 - peu t j o u e r u n rôle avant la sais ine du 

juge du fond si et d a n s la m e s u r e où l ' inobservat ion ini t ia le de ses 

d isposi t ions r i sque de c o m p r o m e t t r e g r a v e m e n t le c a r a c t è r e équ i t ab l e du 

procès ( a r r ê t Imbr iosc ia c. Suisse du 24 n o v e m b r e 1993, sér ie A n° 275, 

p. 13, § 36) . Les m o d a l i t é s de l ' appl ica t ion de l 'ar t icle 6 §§ 1 et 3 c) 

d u r a n t l ' ins t ruc t ion d é p e n d e n t des p a r t i c u l a r i t é s de la p r o c é d u r e et des 

c i r cons tances de la cause . D a n s son a r r ê t J o h n M u r r a y , la C o u r a 

é g a l e m e n t observé q u e si l 'ar t ic le 6 exige n o r m a l e m e n t que le p révenu 

puisse bénéf ic ier de l ' ass is tance d ' un avocat dès les p r e m i e r s s t ades des 

i n t e r r o g a t o i r e s de police, ce d ro i t , q u e la Conven t i on n ' énonce pas 

e x p r e s s é m e n t , peu t toutefois ê t r e soumis à des res t r i c t ions pour des 

ra i sons va lab les . Il s 'agit de savoir d a n s c h a q u e cas si, à la l u m i è r e de 

l ' ensemble de la p r o c é d u r e , la r e s t r i c t ion a privé l 'accusé d ' un procès 

équ i t ab l e ( a r r ê t J o h n M u r r a y p réc i t é , pp . 54-55, § 63) . 

42. Le r e q u é r a n t a spéc i f iquemen t d e m a n d é à voir u n solicitor à son 

a r r ivée au c o m m i s s a r i a t de police de C a s t l e r e a g h . C e p e n d a n t , la décision 
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a é té pr ise d ' a j o u r n e r ce t t e possibi l i té , et l ' i n té ressé a é t é i n t e r r o g é de 

10 h 55 le 16 d é c e m b r e 1988 à 12 h 45 le 18 d é c e m b r e 1988 - soit 

p e n d a n t plus de q u a r a n t e - h u i t h e u r e s - sans pouvoir bénéf ic ier d ' une 

ass i s tance j u r i d i q u e . Le 17 d é c e m b r e 1988, à 9 h 30, il a c o m m e n c é à 

avouer sa pa r t i c ipa t ion à la t en t a t i ve d ' a t t e n t a t à l 'explosif con t re 

l ' a r m é e . Il a s igné des aveux lors de son s e p t i è m e i n t e r r o g a t o i r e , qu i 

avait d é b u t é à 13 h e u r e s le 17 d é c e m b r e 1988. Le 18 d é c e m b r e 1988, à 

13 h e u r e s , il a finalement é t é a u t o r i s é à consu l t e r son solicitor. 

43. La C o u r observe q u ' a v a n t ses aveux le r e q u é r a n t avait é té 

i n t e r r o g é à cinq repr i ses p e n d a n t de longues pé r iodes p o n c t u é e s de 

pauses . Il a é té e x a m i n é pa r un médec in à deux occasions, n o t a m m e n t 

j u s t e avan t l ' i n t e r roga to i r e crucial au cours duque l il c o m m e n ç a à 

avouer . H o r m i s ses con tac t s avec le m é d e c i n , le r e q u é r a n t a é té d é t e n u 

au secret d u r a n t les pauses e n t r e les i n t e r r o g a t o i r e s m e n é s pa r des 

fonct ionnai res de police e x p é r i m e n t é s qu i se re laya ien t . La C o u r 

n ' aperço i t a u c u n e ra ison d e d o u t e r de la vérac i t é de l 'af f i rmat ion du 

r e q u é r a n t selon laquel le il a p r a t i q u e m e n t é té mis au secre t p e n d a n t 

t ou t e ce t t e pé r iode . Ayant e x a m i n é les conclusions et r e c o m m a n d a t i o n s 

du C o m i t é e u r o p é e n pour la p réven t ion de la t o r t u r e et des pe ines ou 

t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s c o n c e r n a n t le c e n t r e de r é t e n t i o n 

de C a s t l e r e a g h ( p a r a g r a p h e 30 ci-dessus) , elle relève q u e les c r i t iques 

q u e le C P T a fo rmulées c o n t r e le c e n t r e f igurent é g a l e m e n t d a n s 

d ' a u t r e s d o c u m e n t s publics ( p a r a g r a p h e 35 ci -dessus) . L ' a u s t é r i t é des 

condi t ions de d é t e n t i o n du r e q u é r a n t et le fait qu ' i l ait é té coupé de 

l ' ex té r i eu r é t a i en t conçus pour exe rce r u n e coerc i t ion psychologique et 

br i ser la réso lu t ion de g a r d e r le s i lence qu ' i l avait p e u t - ê t r e man i fes t ée 

au débu t de sa d é t e n t i o n . Eu éga rd à ces cons idé ra t ions , la C o u r e s t ime 

que , p o u r l ' équ i té de la p r o c é d u r e , le r e q u é r a n t a u r a i t dû avoir accès à un 

solicitor dès les p r e m i e r s s t ades d e l ' i n t e r roga to i r e , ce pour c o n t r e b a l a n c e r 

l ' a t m o s p h è r e i n t i m i d a n t e d e s t i n é e à va incre sa volonté et à le faire passe r 

aux aveux devan t les p e r s o n n e s qu i l ' i n t e r rogea i en t . I n d é p e n d a m m e n t du 

fait q u e la j u r i d i c t i on i n t e r n e n ' a i t t i ré a u c u n e conclusion défavorable au 

t i t r e de l 'ar t icle 3 de l ' o rdonnance de 1988, l 'on ne s au ra i t n ier q u e la mise 

en ga rde a d r e s s é e au r e q u é r a n t en ve r tu de ce t t e d ispos i t ion ai t cons t i tué 

un é l é m e n t qu i ai t accru sa vu lné rab i l i t é aux i n t e r r o g a t o i r e s incessan t s 

m e n é s les p r e m i e r s j o u r s de sa d é t e n t i o n . 

44. Selon la C o u r , re fuser l 'accès à un avocat p e n d a n t u n e pér iode 

aussi l ongue , a lors que les dro i t s de la défense peuven t fort b ien subir 

u n e a t t e i n t e i r r é p a r a b l e , est - quel le q u ' e n soit la jus t i f ica t ion -

incompa t ib l e avec les dro i t s que l 'ar t ic le 6 r econna î t à l 'accusé (voir, 

mutatis mutandis, l ' a r rê t J o h n M u r r a y p réc i t é , p . 55, § 66) . 

45. C e r t e s , la j u r i d i c t i o n i n t e r n e a conclu, q u a n t aux faits , q u e le 

r e q u é r a n t n 'ava i t pas é t é m a l t r a i t é et qu ' i l é ta i t passé aux aveux de son 

plein g ré . La C o u r ne c o n t e s t e pas c e t t e conclusion. P a r a l l è l e m e n t , il 
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convient de n o t e r q u e le r e q u é r a n t a é té privé d ' a s s i s t ance j u r i d i q u e 

p e n d a n t plus d e q u a r a n t e - h u i t h e u r e s et q u e les déc l a r a t i ons 

l ' i nc r iminan t , qu ' i l a faites à la fin des v i n g t - q u a t r e p r e m i è r e s h e u r e s de 

sa d é t e n t i o n , sont devenues l ' é l ément clé des réqu is i to i res et ont fondé sa 

c o n d a m n a t i o n . 

46. C o m p t e t enu des cons idé ra t ions qui p r é c è d e n t , la C o u r conclut 

qu ' i l y a eu violat ion de l 'a r t ic le 6 § 1 de la Conven t i on combiné avec 

l 'a r t ic le 6 § 3 c) en ce qu i c o n c e r n e le dén i d ' accès à un soliciter. 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 14 DE LA 

C O N V E N T I O N C O M B I N É AVEC L 'ARTICLE 6 

47. Le r e q u é r a n t se p la in t d 'avoir fait l 'objet d ' une d i sc r imina t ion 

fondée sur son or ig ine na t iona le e t /ou son a p p a r t e n a n c e à u n e minor i t é 

n a t i o n a l e . Le pas sage p e r t i n e n t de l 'ar t ic le 14 de la C o n v e n t i o n est ainsi 

l ibe l lé : 

« La jouissance des droits et libertés reconnus dans la (...) Convention doit être 

assurée, sans distinction aucune, fondée notamment sur (...) l'origine nationale (...), 

l'appartenance à une minorité nationale (...) ou toute autre situation.» 

48. Le r e q u é r a n t fait valoir q u e les suspec ts a r r ê t é s et d é t e n u s en 

A n g l e t e r r e et au pays d e Gal les en ve r tu de la légis la t ion sur la 

p réven t ion du t e r r o r i s m e peuven t i m m é d i a t e m e n t consu l t e r un avocat et 

bénéficier de sa p r é s e n c e a u cours de l ' i n t e r roga to i r e . De p lus , au m o m e n t 

des fai ts , il é t a i t imposs ib le , en A n g l e t e r r e et a u pays de Ga l les , de t i re r 

des conclusions i nc r imina to i r e s du refus d ' une p e r s o n n e a r r ê t é e de pa r l e r 

lors de son i n t e r r o g a t o i r e , à la différence de ce q u e p révoya ien t les 

d ispos i t ions de l ' o rdonnance de 1988 p o u r l ' I r l ande du Nord . 

49. Le G o u v e r n e m e n t soul igne q u e , c o n t r a i r e m e n t à ce qu 'a f f i rme le 

r e q u é r a n t , la légis lat ion su r la p r éven t i on du t e r r o r i s m e en v igueur dans 

ces deux o rd re s j u r i d i q u e s à l ' époque des faits p e r m e t t a i t d ' a jou rne r 

p e n d a n t une d u r é e m a x i m u m de q u a r a n t e - h u i t h e u r e s , p o u r des motifs 

l imi tés , la possibil i té de consu l t e r un solicitor. En o u t r e , en A n g l e t e r r e et 

au pays d e Gal les , la p r é s e n c e d ' u n solicitor n ' é t a i t pas au to r i s ée lors d 'un 

i n t e r r o g a t o i r e m e n é p e n d a n t c e t t e pé r iode d ' a j o u r n e m e n t . Pu i sque le 

gr ief du r e q u é r a n t por te sur c e t t e pér iode pa r t i cu l i è r e , il convient de 

conc lu re q u ' à l ' époque d e s faits la s i t ua t i on et la p r a t i q u e é t a i en t 

i den t iques , q u e ce fût en A n g l e t e r r e et a u pays de Gal les ou en I r l ande 

du Nord . Quo i qu ' i l en soit , les différences invoquées p a r le r e q u é r a n t 

é t a i e n t fondées su r la s i t ua t i on g é o g r a p h i q u e et non s u r tel le ou telle 

c a r a c t é r i s t i q u e ou sur le s t a t u t pe r sonne l . 

50. La C o u r r appe l l e q u e l 'ar t icle 14 de la C o n v e n t i o n p ro t ège con t re 

le t r a i t e m e n t d i s c r imina to i r e d e p e r s o n n e s p lacées d a n s d e s s i tua t ions 

ana logues en m a t i è r e d 'exerc ice des dro i t s et l iber tés r econnus pa r la 
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Conven t i on et ses Pro tocoles . Elle observe à cet éga rd q u e d a n s ce r t a in s 

d o m a i n e s les d i f férents t e r r i to i r e s composan t le R o y a u m e - U n i ne 

p a r t a g e n t pas toujours la m ê m e concep t ion de la légis la t ion. Le point de 

savoir si u n e p e r s o n n e peu t ou non r e v e n d i q u e r un droi t décou lan t de la 

légis la t ion peu t pa r c o n s é q u e n t d é p e n d r e de la p o r t é e g é o g r a p h i q u e de la 

légis la t ion en ques t ion et du lieu où se t rouve l ' in té ressé au m o m e n t des 

faits . Pour a u t a n t que les suspec t s d é t e n u s soient t r a i t é s d i f f é r e m m e n t , en 

ce qu i c o n c e r n e les q u e s t i o n s évoquées p a r le r e q u é r a n t , se lon qu ' i l s 

r e lèven t de l ' o rdonnance de 1988 ou de la légis la t ion de l 'Ang le te r re et 

du pays de Gal les , ce t t e d i s t inc t ion ne s ' expl ique pas p a r des 

c a r a c t é r i s t i q u e s pe r sonne l l e s te l les q u e l 'or igine n a t i o n a l e ou 

l ' a p p a r t e n a n c e à u n e mino r i t é na t i ona l e , mais pa r la s i tua t ion 

g é o g r a p h i q u e du lieu où l ' in téressé est a r r ê t é el d é t e n u , Ainsi la 

légis la t ion peu t -e l l e t en i r c o m p t e de différences et de c a r a c t é r i s t i q u e s 

rég iona les de n a t u r e objective et r a i sonnab le . En l 'espèce, ce t t e 

d i s t inc t ion ne cons t i t ue pas un t r a i t e m e n t d i s c r i m i n a t o i r e a u sens de 

l 'ar t icle 14 de la Conven t ion . 

5 1 . Pour les ra isons qui p r é c è d e n t , la C o u r conclut qu ' i l n 'y a pas eu 

viola t ion de l 'ar t icle 14 de la Conven t i on combiné avec l 'ar t icle 6. 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

52. Aux t e r m e s de l 'ar t icle 41 de la Conven t i on : 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

53. Le r e q u é r a n t d e m a n d e r é p a r a t i o n pour la p e r t e subs t an t i e l l e de 

l ibe r té et l ' e m p r i s o n n e m e n t qu i lui ont é té infligés, y compr i s pour le 

m a n q u e à g a g n e r subi p e n d a n t sa d é t e n t i o n , a insi q u e p o u r la souffrance 

et la d é t r e s s e i n h é r e n t e s à sa c o n d a m n a t i o n , laquel le a u r a i t é té p rononcée 

à to r t , en violat ion de l 'ar t ic le 6 de la Conven t i on . 

54. Le G o u v e r n e m e n t aff irme que si la C o u r devai t conc lure à la 

viola t ion de la Conven t ion , ce cons ta t cons t i t ue ra i t en soi une 

sa t i s fac t ion équ i t ab l e suff isante . 

55 . L a C o u r ne s au ra i t spécu le r sur le point de savoir si l ' issue du 

procès du r e q u é r a n t a u r a i t é té d i f fé ren te si celui-ci avai t pu consu l t e r u n 

soliciter au d é b u t de son i n t e r r o g a t o i r e . Elle convient avec le 

G o u v e r n e m e n t q u ' u n cons ta t de viola t ion de la Conven t i on cons t i t ue en 

soi u n e sa t is fact ion équ i t ab le suff isante aux fins de l 'ar t icle 4 1 . 
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B . Fra is e t d é p e n s 

56. Le r e q u é r a n t sollicite 52 426 l ivres s t e r l ing ( G B P ) , t a x e su r la 

va leu r a joutée (TVA) non compr i se , au t i t r e des frais et d é p e n s . C e t t e 

s o m m e r e p r é s e n t e les h o n o r a i r e s fac turés p a r les d e u x avocats qui ont 

t ravai l lé su r l 'affaire (25 000 GBP) e t p a r les solicitors du r e q u é r a n t 

(27 426 G B P ) . 

57. Le G o u v e r n e m e n t déc la re q u e la s o m m e r é c l a m é e est 

f r a n c h e m e n t excessive et qu ' e l l e est s ans r a p p o r t avec la s impl ic i té de la 

r e q u ê t e . Selon lui, le n o m b r e d ' h e u r e s fac turées p a r les solicitors du 

r e q u é r a n t est d é r a i s o n n a b l e et la s o m m e qu ' i l s r é c l a m e n t au t i t r e de la 

condu i t e de l 'affaire et du soin y a p p o r t é est e x a g é r é e . Il sou l igne en 

o u t r e q u e les avocats du r e q u é r a n t n 'on t d o n n é a u c u n e préc is ion sur le 

t e m p s qu ' i ls ont consacré à l 'affaire ou su r l eur t a r i f ho ra i r e . Selon le 

G o u v e r n e m e n t , u n e s o m m e globale de 5 000 G B P r e p r é s e n t e r a i t u n 

m o n t a n t r a i sonnab le en l ' espèce, c o m p t e t enu é g a l e m e n t du fait que la 

C o u r a déc la ré la major i t é des griefs d u r e q u é r a n t i r recevables . 

58. La C o u r , s t a t u a n t en équ i t é et cons idé ran t q u e son cons ta t de 

violat ion se l imite au gr ief du r e q u é r a n t re la t i f a u dén i d 'accès à un 

solicitor, octroie à l ' in té ressé la s o m m e de 10 000 G B P ainsi q u e tout 

m o n t a n t pouvan t ê t r e dû au t i t r e de la TVA, moins la s o m m e reçue du 

Conse i l de l 'Europe p a r la voie de l ' ass is tance jud ic i a i r e . 

C. I n t é r ê t s m o r a t o i r e s 

59. Selon les i n fo rma t ions dont la C o u r dispose , le t a u x d ' i n t é r ê t légal 

appl icable au R o y a u m e - U n i à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 

7,5 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n combiné avec 

l 'a r t ic le 6 § 3 c) ; 

2. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t icle 14 de la Conven t i on combiné 

avec l 'ar t icle 6 ; 

3. Dit q u e le cons ta t de violat ion de l 'a r t ic le 6 § 1 d e la Conven t i on 

combiné avec l 'ar t icle 6 § 3 c) cons t i tue en soi u n e sat isfact ion 

é q u i t a b l e suff isante pour le d o m m a g e é v e n t u e l l e m e n t .subi par le 

r e q u é r a n t ; 

4. Dit 

a) q u e l 'Eta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois à 

c o m p t e r du j o u r où l ' a r rê t sera devenu définitif, c o n f o r m é m e n t à 
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l 'ar t icle 44 § 2 de la C o n v e n t i o n , la s o m m e de 10 000 G B P (dix mille 

livres s t e r l ing ) , p o u r frais et d é p e n s , plus tout m o n t a n t pouvan t ê t r e 

dû a u t i t re d e la t axe sur la va leu r a jou tée , moins les 4 100 francs 

français pe rçus du Consei l de l 'Europe p a r la voie de l ' ass is tance 

jud ic i a i r e ; 

b) q u e ce m o n t a n t se ra à m a j o r e r d 'un i n t é r ê t s imp le d e 7,5 % l 'an à 

c o m p t e r de l ' expi ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 

5. Rejette la d e m a n d e de sa t is fact ion é q u i t a b l e pour le su rp lus . 

Fait en angla i s , puis c o m m u n i q u é pa r écrit le 6 j u i n 2000, en 

appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ 

Greff ière 
J . -P . COSTA 

P ré s iden t 
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SUMMARY1 

Drawing of adverse inferences from suspect's s i lence 
Denial of access to a lawyer during initial quest ioning by police 

Article 6 § 1 

Fair hearing - Criminal proceedings - Right to remain silent - Drawing of adverse inferences 
from suspect's silence — Denial of access to lawyer during initial questioning by police -
Existence (father evidence against accused - Evidence calling for an explanation by accused 

Article 6 §§ 1 and 3 (c) 

Fair hearing - Defence rights - Defence through legal assistance - Denial of access to a lawyer 
during initial questioning by police - Right to remain silent - Drawing of adverse inferences 

from suspect's silence - Prejudice to defence 

* 
* * 

The applicant was arrested at an army checkpoint in Northern Ireland shortly 
after a shooting incident. He stated that he had been helping with sheep on a 
farm. Access to a lawyer was delayed for twenty-four hours pursuant to section 45 
of the Northern Ireland (Emergency Provisions) Act 1991. Thereafter, the 
applicant saw a lawyer daily, although he was denied legal advice during police 
questioning. The applicant was cautioned that adverse inferences could be drawn 
from his failure to mention any fact subsequently relied on in his defence but made 
no reply and maintained his silence throughout the thirty-six further interviews 
which took place over the following few days. During one of these interviews, he 
was also cautioned that adverse inferences might be drawn from any failure to 
account for the presence of fibres on his person which linked him to the crime. 
The applicant was charged with murder. At his trial, the prosecution case was 
based on forensic evidence linking the applicant to a balaclava and gloves which 
had been found in the car used by the perpetrators of the murders. The applicant 
gave evidence that he had been at the farm at the relevant time and had worn a 
balaclava and gloves the previous day as protective clothing. He was convicted on 
the basis of the forensic evidence as well as "very strong adverse inferences" drawn, 
in particular, from his failure to mention the balaclava and gloves during police 
questioning. The applicant's appeal was dismissed by the Court of Appeal. 

Held 
(1) Article 6 § 1: While the applicant's failure to answer questions had not 
exposed him to the threat of penal sanction, the fact that he had been cautioned 
as to the possible results of remaining silent disclosed a level of indirect 

This summary by the Registry does not bind the Court. 
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compulsion. However, that was not in itself decisive. The denial of access to a 
lawyer for twenty-four hours was a relevant factor when assessing the fairness of 
the trial judge's decision to draw adverse inferences, as was the fact that the 
applicant had been able to consult with his lawyer on a daily basis thereafter. The 
extent to which adverse inferences could be drawn from an accused's failure to 
respond to questioning was necessarily limited and considerable caution was 
required when attaching weight to the fact that a person denied access to a 
lawyer had not provided detailed responses when confronted with incriminating 
evidence. This need for caution was not removed simply because an accused was 
eventually allowed to see his lawyer but continued to refuse to answer questions. 
Due regard had to be given to such considerations by the fact-finding tribunal 
when confronted with the possibility of drawing adverse inferences. In that 
respect, the trial judge in the present case had not been obliged to draw adverse 
inferences but had exercised a discretion to do so and it clearly emerged from the 
judgment that the conviction had not been based solely or mainly on the 
applicant's silence. The decision to draw adverse inferences had to be seen as only-
one of the elements on which the trial judge had found that the charges had been 
proved beyond a reasonable doubt. It could not be said that the trial judge had 
exceeded the limits of fairness, since he could properly conclude that the 
applicant could have been expected to provide the police with explanations. The 
presence of incriminating fibres called for an explanation and the applicant's 
failure to provide one could, as a matter of common sense, allow the drawing of 
adverse inferences thai lie had no explanation and was guilt)-, all the more so 
since he had daily access to a lawyer after the initial twenty-four hours. 
Conclusion: no violation (six votes to one). 

(2) Article 6 § 2: The Court considered the issue raised by the applicant under this 
provision to be a restatement of his arguments under Article 6 § 1. 

Conclusion: no violation (six votes to one). 

(3) Article 6 §§ 1 and 3 (c): By virtue of the scheme allowing the drawing of 
adverse inferences from an accused's silence, an accused was confronted at the 
beginning of police questioning with a fundamental dilemma, namely whether to 
remain silent and have adverse inferences drawn or to break his silence and run 
the risk of prejudicing his defence, and under such conditions the concept of 
fairness required that an accused have the benefit of legal assistance at the initial 
stages of police interrogation. A refusal to allow an accused under caution to 
consult a lawyer during the first twenty-four hours of police questioning had to be 
considered incompatible with Article 6. During that period, the accused was in a 
situation where the rights of the defence might be irretrievably prejudiced and the 
fact that the applicant had maintained his silence after consulting his lawyer could 
not justify the denial of access to a lawyer. As a matter of fairness, access should 
have been guaranteed before the applicant's questioning began. 

Conclusion: violation (unanimously). 

Article 41: The Court could not speculate on whether the outcome of the 
applicant's trial would have been different had he obtained access to a solicitor at 
the beginning of his interrogation and considered that the finding of a violation in 
itself constituted sufficient just satisfaction. It made an award in respect of costs 
and expenses. 
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In t h e c a s e o f Aver i l l v. the U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . -P . COSTA, President, 
M r L. LOUCAIDES, 
M r P. KÜRIS, 
Mrs F. TULKENS, 
M r K. JUNGWIERT, 
Sir Nicolas BRATZA, 
M r s H .S . GREVE,judges, 

and Mrs S. D o L L E , Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 6 J u l y 1999 a n d 16 M a y 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an app l ica t ion (no. 36408/97) aga ins t the 
U n i t e d K i n g d o m of G r e a t Br i t a in and N o r t h e r n I r e l a n d lodged wi th the 
E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) u n d e r 
fo rmer Art ic le 25 of t he C o n v e n t i o n for t he P r o t e c t i o n of H u m a n Righ t s 
and F u n d a m e n t a l F r e e d o m s (" the Conven t ion" ) by an I r ish ci t izen, 
M r L i a m Averi l l (" the a p p l i c a n t " ) , on 24 M a r c h 1997. 

2. T h e app l ican t was r e p r e s e n t e d by M r W A . McNal ly , a solicitor 
p rac t i s ing in M a g h e r a f e l t , N o r t h e r n I r e l and . T h e G o v e r n m e n t of the 
U n i t e d K i n g d o m (" the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r Agen t , 
M r C. W h o m e r s l e y , of t he Fo re ign and C o m m o n w e a l t h Office, London . 

3. T h e app l i can t a l leged, inter alia, t h a t he h a d b e e n den ied a fair 
h e a r i n g on account of t he facts t ha t the t r ia l j u d g e d r ew a n adverse 
inference from his si lence w h e n q u e s t i o n e d by the police a n d t h a t he had 
b e e n refused access to his solicitor d u r i n g the first twenty-four hour s of his 
i n t e r r o g a t i o n in custody. 

4. T h e app l i ca t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to t he Conven t i on c a m e in to force (Article 5 § 2 of 
Protocol No. 11). 

5. T h e app l i ca t ion was a l located to t he T h i r d Sect ion of t he C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . 

6. By a decis ion of 6 J u l y 1999, t he C h a m b e r dec la red t he appl ica t ion 
admiss ib le . 

7. T h e app l ican t a n d the G o v e r n m e n t each filed observa t ions on the 
m e r i t s . T h e C h a m b e r having dec ided , af ter consu l t ing t he pa r t i e s , t h a t 

1. Note by the Registry. The Court's decision is obtainable from the Registry. 
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no h e a r i n g on the mer i t s was r e q u i r e d (Rule 59 § 2 in fine), the pa r t i e s 
repl ied in wr i t i ng to each o t h e r ' s observa t ions . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e facts of the case , as s u b m i t t e d by the pa r t i e s , may be 
s u m m a r i s e d as follows. 

9. O n 24 Apri l 1994, at abou t 6.15 p.m. , four m e n w e a r i n g ba lac lava 
m a s k s , some of w h o m w e r e a r m e d wi th f i r ea rms , e n t e r e d the bunga low 
of t he M u r p h y family and , seizing the keys to the i r wh i t e V a u x h a l l 
Cava l ie r car , drove off in it. T e n m i n u t e s l a te r , at 6.25 p .m. , t he wh i t e 
V a u x h a l l Cava l i e r s topped in front of two cars p a r k e d side by side on 
M a i n S t r ee t , G a r v a g h , and b e g a n shoo t ing at the occupan t s . T h e dr ivers 
of b o t h vehicles were killed, and a th i rd pe r son , in t he p a s s e n g e r sea t of 
one vehicle , was wounded . 

10. At abou t 6.55 p .m. the police found a whi te V a u x h a l l Cava l i e r 
which had b e e n set on fire. T h e y discovered in t he car two black and a 
da rk blue ba lac lava m a s k s , a pa i r of black gloves and four c a r t r i d g e cases . 

11. At 7.20 p .m. , a t a n a r m y checkpoin t on Ha l fgayne Road , some eight 
miles from the spot w h e r e t he a b a n d o n e d vehicle was found, a red Toyo ta 
car was s topped . T h e car con t a ined th ree m e n : M a r t i n and Pa t r i ck Kelly 
and the app l i can t . About 7.45 p .m. a n u m b e r of police officers a r r ived 
u n d e r t he c o m m a n d of S e r g e a n t Ford . O n be ing ques t i oned by S e r g e a n t 
Ford , the appl ican t s t a t e d t h a t he h a d b e e n he lp ing the Kelly b r o t h e r s 
wi th sheep since a r o u n d 1 p.m. , t h a t he had w a s h e d at t he Kel lys ' and 
h a d s o m e t h i n g for t ea t h e r e . H e s t a t e d t h a t h e was go ing for a d r ink 
in town. T h e app l ican t was a r r e s t e d u n d e r sect ion 14( l ) (b ) of t he 
P r e v e n t i o n of T e r r o r i s m ( T e m p o r a r y Provis ions) Act 1989 a n d t a k e n to 
G o u g h Bar racks , A r m a g h . Access to a solicitor was de fe r r ed p u r s u a n t to 
sect ion 45 of the N o r t h e r n I r e l and ( E m e r g e n c y Provisions) Act 1991 ("the 
1991 Act") for a per iod of twenty-four hou r s . T h e r e a f t e r , and u p unt i l he 
was c h a r g e d , t he app l i can t was seen daily by a solicitor. 

12. Shor t ly af ter arr ival at G o u g h Ba r r acks , head ha i r combings w e r e 
t a k e n from the app l i can t and sen t for forensic e x a m i n a t i o n a long wi th t he 
c lo thes he was w e a r i n g at t he t i m e of his a r r e s t . 

13. T h e app l ican t was in te rv iewed by police officers who cau t i oned h im 
before each in te rv iew in t e r m s of Art ic le 3 of t he C r i m i n a l Evidence 
( N o r t h e r n I r e l a n d ) O r d e r 1988 (" the 1988 O r d e r " ) . T h e app l ican t was 
told t h a t : 

"You do not have to say anything unless you wish to do so but I must warn you that if 
you fail to mention any fact which you rely on in your defence in court, your failure to 



AVERILL v. THE UNITED KINGDOM JUDGMENT 21 I 

lake this opportunity to mention it may be treated in court as supporting any relevant 
evidence against you. If you wish to say anything, what you say may be given in 
evidence." 

14. T h e appl ican t was asked if he u n d e r s t o o d the cau t ion and m a d e no 
reply. H e m a d e no reply to ques t ions abou t his m o v e m e n t s on 24 Apri l 
1994 a n d about fibres from the ba lac lavas a n d gloves found on his ha i r 
and c lo th ing . H e m a i n t a i n e d si lence t h r o u g h o u t t he in terview and 
t h r o u g h o u t thir ty-six fu r the r in te rv iews , which took place b e t w e e n 25 and 
30 Apri l 1994. T h e app l ican t was den ied access to legal advice d u r i n g 
police in terv iews. 

15. O n 28 Apri l 1994, d u r i n g in te rv iew no. 20, a police cons tab le 
cau t i oned the app l ican t p u r s u a n t to Art ic le 6 of the 1988 O r d e r , 
r e q u e s t i n g h im to account for his p r e s e n c e a t Ha l fgayne Road abou t the 
t i m e the m u r d e r of the two m e n in G a r v a g h was c o m m i t t e d . T h e app l ican t 
was w a r n e d t h a t if he failed or refused to do so, a cour t , j u d g e or j u r y 
m i g h t d r a w such inference from his fai lure or refusal as a p p e a r e d p rope r . 
T h e app l i can t m a d e no response a n d refused to sign t he w r i t t e n r e q u e s t . 
D u r i n g the s a m e in terview, t he app l ican t was cau t ioned , p u r s u a n t to 
Art ic le 5 of the 1988 O r d e r , in respec t of adverse in fe rences which migh t 
be d r a w n from any fai lure to account for a n u m b e r of fibres found on his 
pe r son by m e a n s of a ha i r c o m b i n g which l inked h im to t he commiss ion of 
an offence. D u r i n g in te rv iew no. 36 on 30 Apri l 1994, a cau t ion was 
a d m i n i s t e r e d u n d e r Art ic le 5 in respec t of fibres found on the app l i can t ' s 
c lothes which were forensically l inked to m a t e r i a l found in a V a u x h a l l 
Cava l i e r a l legedly used by the cu lpr i t s . T h e app l i can t m a d e no reply and 
refused to sign t he w r i t t e n r e q u e s t . 

16. O n 1 M a y 1994 the app l ican t was c h a r g e d , inter alia, wi th the 
m u r d e r of M.A.S. , a n d J . A . W . M c , t he a t t e m p t e d m u r d e r of P.J.S. and 
wi th possession of two loaded A K M assau l t rifles wi th i n t en t . T h e 
appl ican t p l eaded not gui l ty a n d was t r i ed before Lord Chie f J u s t i c e 
H u t t o n s i t t ing wi thou t a j u ry . 

17. T h e p rosecu t ion case l inking the appl ican t to the hi jacking of the 
car a n d the shoo t ing inc ident was based on forensic evidence . T h e link was 
b e t w e e n a ba lac lava and the gloves found in t he car and the app l i can t . 
Accord ing to t he p rosecu t ion , t he fibres found in t he ha i r combings t a k e n 
from the app l ican t and found on his c lo th ing m a t c h e d exact ly the fibres of 
t he two black balac lavas a n d the fibres of t he pa i r of gloves found in the 
car . 

18. T h e forensic expe r t wi tness cal led by the p rosecu t ion test if ied tha t : 

"Considering the presence of fibres to match two separate fibre sources from the car 
on [the applicant] and his clothing would strongly support the proposition that there 
had been direct and intimate contact with the black masks and gloves from the car." 
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19. At his t r ia l t he appl ican t gave evidence to t he effect t h a t a t t he 
re levan t t i m e he had been work ing wi th s h e e p at the Kellys ' f a rm on the 
a f t e rnoon of 24 Apri l and had t h e n s tayed at t he fa rm for a m e a l un t i l 
abou t 7 p .m. H e fu r the r s t a t e d t h a t on t he prev ious day, 23 Apri l , w h e n 
he was a t work, he h a d worn black gloves and a rol led u p ba lac lava as 
pro tec t ive c lo th ing . 

20. T h e app l ican t called severa l wi tnesses to suppor t his al ibi , 
inc lud ing the Kelly b r o t h e r s . 

2 1 . O n 20 D e c e m b e r 1995 the appl ican t was convicted of two coun ts of 
m u r d e r , one count of a t t e m p t e d m u r d e r , one count of possession of two 
rifles a n d a h a n d g u n t o g e t h e r wi th a q u a n t i t y of a m m u n i t i o n wi th i n t e n t , 
c o n t r a r y to Art ic le 17 of the F i r e a r m s ( N o r t h e r n I r e l and) O r d e r 1981, one 
coun t of a s sau l t i ng and falsely impr i son ing Michae l M u r p h y , a n d one 
count of h i jacking a V a u x h a l l Cava l ie r m o t o r car , c o n t r a r y to 
sect ion 2 ( l ) ( a ) of t he C r i m i n a l Ju r i sd i c t i on Act 1975. 

22. In his j u d g m e n t the j u d g e found the app l ican t guil ty, having 
r e g a r d to c i r c u m s t a n t i a l evidence of a forensic n a t u r e l inking the 
app l i can t w i th the V a u x h a l l car a l legedly used by the g u n m e n and the 
app l i can t ' s p r e s e n c e in t he vicinity of the shoo t ing (some four t een miles 
from its loca t ion) . T h e forensic evidence consis ted of the following: 

(a) twelve fibres w e r e found in the head ha i r of the app l ican t m a t c h i n g 
exact ly t he fibres f rom one of t he ba lac lava m a s k s a n d four teen fibres 
were found in t he h e a d ha i r of t he app l ican t m a t c h i n g exact ly the fibres 
from the pai r of black gloves; 

(b) one fibre m a t c h i n g exact ly t he fibres from one of t he black 
ba lac lava m asks was found on the j acke t of t he app l ican t a n d twelve 
fibres m a t c h i n g exact ly t he fibres f rom the pa i r of black gloves were 
found on the j a c k e t of the app l ican t ; 

(c) four fibres m a t c h i n g the fibres from the pa i r of black gloves were 
found on the ou t s ide of the j e a n s of t he app l i can t a n d large n u m b e r s of 
fibres m a t c h i n g exac t ly t he fibres of t h e pa i r of black gloves were found 
in bo th side pocke ts of the j e a n s of t he app l i can t ; 

(d) one fibre exact ly m a t c h i n g the fibres of one of t he black balaclava 
m asks was found in each of t he side pockets of the j e a n s of t he app l i can t . 

23. T h e j u d g e accep ted t he evidence of the p rosecu t ion forensic exper t 
wi tness t h a t t he p r e s e n c e of fibres to m a t c h the two s e p a r a t e fibre sources 
from the car , n a m e l y the black balaclava mask s and the pai r of black 
gloves on the h e a d ha i r and on a n d in t he c lo th ing of the app l ican t 
s t rongly s u p p o r t e d the propos i t ion t h a t t h e r e had been di rec t and 
i n t i m a t e con tac t b e t w e e n h im a n d one or bo th of those black balaclava 
m asks a n d the pa i r of black gloves. 

24. Moreove r , t he j u d g e rel ied on the "very s t r o n g adverse in fe rence" 
which he d rew aga ins t the appl ican t u n d e r Ar t ic les 3 and 5 of t h e 1988 
O r d e r . T h e j u d g e s t a t ed : 
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"Yet the [applicant] made no reply to the questions repeatedly put to him throughout 
the interviews and gave no information whatsoever about his movements on 24 April 
and no account of wealing a balaclava and gloves at his work on 23 April, but gave 
detailed evidence in respect of these matters for the first time at his trial. I therefore 
draw a very strong adverse inference against him under Article 3 of the 1988 Order.... it 
would have been a simple and easy thing for him to have told these matters to the 
interviewing police officers. 

Mr Harvey [counsel for the applicant] submitted that the court should not draw an 
adverse inference under Article 3 by reason of the fact that when the [applicant] was 
stopped at the vehicle check-point on the evening of 24 April he told Sergeant Ford 
about 7.45 p.m., when asked how he came to be in the company of the other two men, 
that he had been giving them a hand with sheep all afternoon since around 1 p.m., and 
that he later told Sergeant Ford about 8.20 p.m., that he had been at the Kellys' all 
afternoon working with sheep since about 1 p.m., that he had a fry at the Kellys', and 
that he had got washed in that house. Mr Harvey submitted that the purpose of Article 3 
was to stop an accused at his trial putting forward an ambush defence. As the [applicant] 
had told the police who slopped him at the vehicle check-point that he had been at the 
Kellys' working with sheep all afternoon, the put pose of Article 3 had been achieved, and 
that it would therefore be wrong to draw an adverse inference against the [applicant] 
under the Article because he refused in interviews to repeat to the police his defence or 
to answer questions about it. I reject that submission. ... Notwithstanding that the 
[applicant] told Sergeant Ford in brief terms that he had been working at the Kellys' 
farm since 1 p.m., common sense clearly indicates that if the defence which he advanced 
in the witness box was true, he would have told the police of it after he was cautioned in 
Gough Barracks under Article 3 and was questioned at length about his movements on 
24 April and was asked if he had an explanation for the fibres found on his hair and 
clothing. In addition I draw a very strong adverse inference against the [applicant] 
under Article 5 of the 1988 Order. The [applicant] failed to account for these fibres after 
each caution was read ... although he gave an explanation at the trial that he had been 
wearing gloves and a balaclava at his work on 23 April, which explanation was clearly 
designed and intended to show that the fibres found on his hair and on his clothing came 
from gloves and a balaclava which he was wearing ... on 23 April. This was an explanation 
which he could easily have given to the constable who served the Article 5 caution on him, 
and by reason of this failure to do so I draw a very strong adverse inference against him 
that the evidence which he gave at the trial about wearing a balaclava and gloves at work 
on 23 April was false. Mr Harvey submitted that I should not draw that inference because 
the cautions lacked clarity and detail ... and ... did not give the [applicant] sufficient 
information to enable him to understand that he was being requested to account for the 
presence of fibres from a pair of gloves and from a balaclava ... on his hair and clothing.... I 
do not accept that submission. It follows from the very strong inferences which I have 
drawn against the [applicant] under Article 3 and Article 5 that I reject the evidence of 
the witnesses who sought to give the [applicant] an alibi by staling in the witness box that 
he was in the Kellys' farm at Halfgayne Road during the period when the gunmen were 
going to the Murphys' bungalow, imprisoning Mr Murphy and hijacking his car, 
murdering M.A.S. and J.A.W.Mc. ... For the same reason I reject the evidence of Sean 
Mclldowney that the accused wore a balaclava and gloves at work on 23 April." 

25. T h e j u d g e con t inued wi th re fe rence to Art ic le 5 of t he 1988 O r d e r : 

"Having regard to the matters clearly put and explained to the [applicant] ... I think it 
is clear that the accused knew perfectly well that the Article 5 cautions referred to the 
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fibres from the balaclava masks and pair of gloves found in the gunmen's cars, but he 
failed to give the explanation which he later put forward at trial and this failure gives 
rise to the very strong adverse inference which I draw against him." 

26. T h e j u d g e did not d r a w any inference u n d e r Art ic le 6 of t he 1988 

O r d e r . 

27. T h e judge also held: 

"It follows from the very strong adverse inferences which I have drawn against the 
[applicant I under Article 3 and Article 5 that I reject the evidence of the witnesses who 
sought to give the [applicant] an alibi by stating in the witness box that he was in the 
Kellys' farm ... during the period when the gunmen were ... murdering ... and escaping 
from the place where the car was set on lire. The [applicant] had ample lime to get to 
the Kellys' farm before 7 p.m. from the place where the car had been set on fire. ... 

In addition, and apart from the very strong adverse inferences which I draw under 
Articles 3 and 5, having seen them in the witness box I regarded the [applicant] and 
Patrick Kelly as dishonest and unreliable witnesses whose evidence I did not believe." 

28. T h e appl ican t a p p e a l e d on the g r o u n d s , inter alia, t h a t t he t r ia l 
j u d g e had e r r e d in d r a w i n g an adverse inference u n d e r Ar t ic le 3 w h e n 
the accused was q u e s t i o n e d abou t his m o v e m e n t s on 24 April 1994 since 
he had a l ready given an account of his m o v e m e n t s to S e r g e a n t Ford w h e n 
he was s topped on t h a t evening; t h a t t he inference d r a w n from his fai lure 
to give an e x p l a n a t i o n of t he forensic Findings conce rn ing the fibres found 
on him by m e n t i o n i n g to t he police t h a t he had been w e a r i n g a ba lac lava 
a n d gloves on the day before t he kil l ing should not have been one of 
significant weight ; t ha t the police did not give h im sufficient in fo rmat ion 
to enab le him to u n d e r s t a n d the n a t u r e of t he forensic evidence for which 
he was r e q u e s t e d to accoun t ; and , finally, t h a t it was not open to t he tr ial 
judge to reject t he app l i can t ' s e x p l a n a t i o n t h a t he h a d kept si lent because 
it was s imply his policy not to speak to the police. 

29. In its j u d g m e n t of 3 J a n u a r y 1997 the C o u r t of Appea l (Lord J u s t i c e 
M a c D e r m o t t ) of N o r t h e r n I r e l and a g r e e d wi th t he tr ial judge in the 
following t e r m s : 

"... |T|hc drawing of an inference under Article 3 is not automatic. ... Before an 
inference may be drawn against an accused, the tribunal of fact must be of the view 
that it is proper to do so. This will allow for consideration of the adequacy of a single 
statement of a relevant defence and whether any explanation for a failure to repeat it is 
acceptable. Moreover, the court which invokes Article 3 can weigh the strength of the 
inference to be drawn against the accused." 

Lord J u s t i c e M a c D e r m o t t con t inued : 

"As we have already held, the mere recital on a single occasion of the gist of a defence 
on which an accused subsequently relies on trial will not usually prevent the invocation 
of Article 3. Whether such a statement will prompt the court not to draw an inference 
against the accused will depend on an evaluation by the tribunal of fact of all the 
relevant circumstances including the accused's explanation for his failure to repeat the 
statement of his defence on interview'. ... Where ... allegations are put to a suspect in 
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interview which, if unchallenged, are clearly indicative of his guilt and where he fails, 
until trial, to put forward his answers to these or an explanation of them consistent with 
his innocence, this will justify the drawing of a strong inference against him. In this case 
the significance of the forensic evidence could scarcely be more obvious and important. 
It called for the production of the appellant's explanation at the earliest moment. The 
failure to produce that explanation on a point of such obvious and immediate 
importance justified the drawing of a strong adverse inference against the appellant. 
When that failure went unexplained (save by reference to a policy which was neither 
justified nor elaborated upon by the [applicant|) the drawing of a strong adverse 
inference against him was virtually inevitable. Mr Harvey [counsel for the applicant] 
submitted that the manner in which the forensic evidence was described by the [police] 
must have confused the appellant as to the nature of the forensic evidence which existed 
against him. Like the learned trial judge we do not accept this proposition. Mr Harvey 
submitted that it was not open to the learned trial judge to conclude that such a policy 
[by the applicant not to speak to the police] did not exist. We reject this argument.... A 
person may have and apply such a policy but he must realise that the tribunal of fact 
may then draw an adverse inference from his silence. This [applicant] was seen daily by 
his solicitor after an initial 24-hour deferral and if he chose to remain silent it was his 
free choice. This does not avoid the possibility of Articles 3 or 5 being used to his 
disadvantage, however. To accept that a suspect may successfully rely on a 'policy' of 
silence to avoid the adverse effect of the Articles would 'drive a coach and four through 
the statute'." 

30. In conclusion, Lord J u s t i c e M a c D e r m o t t s t a t ed : 

"We are entirely satisfied that the learned trial judge approached his task in a careful 
and critical manner, he adverted to all the evidence and he was satisfied of the guilt of 
the [applicant] having not only heard the evidence but observed the witnesses. In our 
judgment these convictions were in noway unsafe or unsatisfactory." 

3 1 . T h e C o u r t of Appea l d i smissed the app l i can t ' s appea l . 
32. T h e app l ican t escaped from pr ison shor t ly before C h r i s t m a s 1997. 

H e r e m a i n s unlawfully at la rge . 

II. RELEVANT D O M E S T I C LAW 

A . P r o v i s i o n s g o v e r n i n g i n f e r e n c e s w h i c h may b e d r a w n f r o m an 
a c c u s e d ' s s i l e n c e 

33. T h e r e l evan t p a r t s of Art ic le 3 of t he C r i m i n a l Evidence ( N o r t h e r n 
I r e l and) O r d e r 1988 provide: 

"Circumstances in which inferences may be drawn from the accused's failure to mention particular 
fads when questioned, charged, etc. 

(1) Where, in any proceedings against a person for an offence, evidence is given that 
the accused -

(a) at any time before he was charged with the offence, on being questioned by a 
constable trying to discover whether or by whom the offence has been committed, 
failed to mention any fact relied on in his defence in those proceedings; or 
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(b) on being charged with the offence or officially informed that he might be 
prosecuted lor it, failed to mention any such fact, being a fact which in the 
circumstances existing at the lime the accused could reasonably have been expected to 
mention when so questioned, charged or informed, as the case may be, paragraph (2) 
applies. 

(2) Where this paragraph applies: 

(c) the court ... in determining whether the accused is guilty of the offence charged, 

may -

(i) draw such inferences from the failure as appear proper; 

(Ü) on the basis of such inferences treat the failure as, or as capable of amounting 
to, corroboration of any evidence given against the accused in relation to which the 
failure is material. 

(3) Subject to any directions by the court, evidence tending to establish the failure 
may be given before or after evidence tending to establish the fact which the accused is 
alleged to have failed to mention." 

34. T h e re levan t p a r t s of Art ic le 5 of the C r i m i n a l Evidence ( N o r t h e r n 
I r e l and) O r d e r 1988 prov ide : 

"(1) Where-

(a) a person is arrested by a constable, and there is -

(i) on his person; or 

(ii) in or on his clot liing or footwear; or 

(iii) otherwise in his possession; or 

(iv) in any place in which he is at the time of his arrest, 

any object, substance or mark, or there is any mark on any such object; and 

(b) the constable reasonably believes that the presence of the object, substance or 
mark may be attributable to the participation of the person arrested in the commission 
of an offence specified by the constable; and 

(c) the constable informs the person arrested that he so believes, and requests him to 
account for the presence of the object, substance or mark; and 

(d) the person fails or refuses to do so, 

then if, in any proceedings against the person for the offence so specified, evidence of 
those matters is given, paragraph (2) applies. 

(2) Where this paragraph applies -

(a) tin- court, in determining whether to commit the accused for trial or whether 
there is a case to answer; and 

(b) the court or jury, in determining whether the accused is guilty of the offence 
charged, 

may-



AVERILL v. THE UNITED KINGDOM JUDGMENT 217 

(i) draw such inferences from the failure or refusal as appear proper; 

(ii) on the basis of such inferences, treat the failure or refusal as, or as capable of 
amounting to, corroboration of any evidence given against the accused in relation to 
which the failure or refusal is material. 

(4) Paragraphs 1 and 2 do not apply unless the accused was told in ordinary language 
by the constable when making the request mentioned in paragraph (I)(c) what the 
effect of this Article would be if he failed or refused to comply with the request." 

B. P r o v i s i o n s g o v e r n i n g a c c e s s to a s o l i c i t o r 

35. T h e re levan t p a r t s of sect ion 45 of the N o r t h e r n I r e l and 
( E m e r g e n c y Provisions) Act 1991 provide: 

"(1) A person who is detained under the terrorism provisions and is being held in 
police custody shall be entitled, if he so requests, to consult a solicitor privately. 

(2) A person shall be informed of the right conferred on him by subsection (1) above 
as soon as practicable after he has become a person to whom that subsection applies. 

(4) If a person makes such a request, he must be permitted to consult a solicitor as 
soon as is practicable except to the extent that any delay is permitted by this section. 

(5) Any delay in complying with a request under subsection (1) above is only 
permitted if-

(a) it is authorised by an officer of at least the rank of superintendent; and 

(b) it does not extend beyond the relevant time. 

(6) In subsection (5) above "the relevant time" means 

(a) where the request is the first request made by the detained person under 
subsection (1) above, the end of the period referred to in section 44(6) above; or 

(b) where the request follows an earlier request made by the detained person under 
that subsection in pursuance of which he has consulted a solicitor, the end of the period 
of forty-eight hours beginning with the time when that consultation began. 

(8) An officer may only authorise a delay in complying with a request under 
subsection (1) above where he has reasonable grounds for believing that the exercise of 
the right conferred by that subsection at the time when the detained person desires to 
exercise it: 

(a) will lead to interference with or harm to evidence connected with a scheduled 
offence or interference with or physical injury to any person; or 

(b) will lead to the alerting of any person suspected of having committed such an 
offence but not yet arrested for it; or 

(c) will hinder the recovery of any property obtained as a result of such an offence; or 
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(d) will lead to interference with the gathering of information about the commission, 
preparation or instigation of acts or terrorism; or 

(e) by alerting any person, will make it more difficult -

(i) to prevent an act of terrorism; or 

(ii) to secure the apprehension, prosecution or conviction of any person in 
connection with the commission, preparation or instigation of an act of terrorism." 

36. T h e r e is no r ight at c o m m o n law to have a solicitor p r e s e n t d u r i n g 
a police in terv iew. Such a r ight has been confer red by p a r a g r a p h 6.8 of 
Code C , m a d e p u r s u a n t to sect ion 65 of t h e Police and C r i m i n a l 
Evidence Act 1989 ( "PACE") , on those who a re not a r r e s t e d or d e t a i n e d 
u n d e r sect ion 14(1) of the P reven t ion of T e r r o r i s m ( T e m p o r a r y 
Provisions) Act 1989. However , by sect ion 66(12) of P A C E il was 
express ly provided tha t the Code affording t h a t r ight does not apply to 
those a r r e s t e d a n d d e t a i n e d for t e r ro r i s t offences. In pa r t i cu l a r , having 
r ega rd to the legislat ive con t ex t , t he H o u s e of Lords has recen t ly 
decl ined to hold tha t such pe r sons have any c o m m o n - l a w r ight to have a 
solicitor p r e s e n t d u r i n g in terv iew (R. v. Chief Constable of the RUC, ex parte 
Begley [1997] 1 Week ly Law R e p o r t s 1475). 

37. Following the j u d g m e n t of the E u r o p e a n C o u r t of H u m a n Righ t s 
in t he case of J o h n M u r r a y v. the U n i t e d K i n g d o m ( judgmen t of 8 F e b r u a r y 
1996, Reports of Judgments and Decisions 1996-1), t he H o m e Office issued 
C i r cu l a r 53/98 to inform chief officers of the j u d g m e n t ' s impl ica t ions a n d 
the c o n s e q u e n t new a r r a n g e m e n t s for use by police officers a n d 
p rosecu to r s of evidence o b t a i n e d from a suspect d u r i n g the course of an 
in terv iew in which legal advice was sought but de layed by the police. 
P a r a g r a p h 6 of t he c i rcu la r s t a t e s : 

"I attach a copy of the guidance which has been issued by the Attorney General to 
advise Prosecutors reviewing a ease, or presenting a case in court, in which the 
suspect's access to legal advice was delayed in accordance with Annex B of Code C, 
that they will not be able to attach any weight to the accused's failure to reply to 
questions in an interview conducted at the Police Station when access to legal advice 
has been delayed but that inferences may be drawn under sections 34, 36 and 37 of the 
1994 [Criminal Justice and Public Order] Act if the suspect remained silent when re-
interviewed after legal advice was obtained." 

T h e c i rcular con t inues : 

"4. ... The Prosecution should not seek to rely on inferences from silence before 
access to legal advice has been granted. In the event the court, or of its own volition, 
indicates an intention to draw any such inferences, its attention should be drawn to the 
judgment of the European Court of Human Rights in John Murray v. the United 
Kingdom. 

5. The question of drawing inferences from silence is most likely to arise under 
section 34 of the 1994 Act and Article 3 of the 19813 Order (which relate to failure to 
mention when questioned or charged facts subsequently relied upon by an accused in 
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his own defence). The position to be adopted by Prosecutors is set out above. ... It access 
to a solicitor has been denied at the Police Station, the court should not be invited to 
draw the inferences which might otherwise be drawn in such circumstances (irrespective 
of the line of defence put forward by the accused) since it is a situation where, but for the 
denial of access to a solicitor, the accused would ordinarily have access to legal advice." 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

38. T h e app l ican t compla ined t h a t h e was d e n i e d a fair t r ial in b reach 
of Art ic le 6 § 1 of t he C o n v e n t i o n , t he re levan t p a r t s of wh ich provide: 

"In the determination ... of any criminal charge against him, everyone is entitled to a 
fair ... hearing ... " 

39. T h e G o v e r n m e n t s u b m i t t e d tha t the facts of the app l i can t ' s case 
c lear ly es tab l i shed t h a t t h e r e was no viola t ion of the r igh t s invoked by the 
app l i can t . W i t h re ference in pa r t i cu l a r to the C o u r t ' s J o h n M u r r a y 
j u d g m e n t c i ted above, t he G o v e r n m e n t a r g u e d t h a t t h e r e was convincing 
a n d u n c h a l l e n g e d forensic evidence l inking the app l ican t to the balaclavas 
a n d gloves found in t he car used by the g u n m e n . T h a t evidence clearly 
cal led for an e x p l a n a t i o n from the app l ican t w h e n ques t i oned . However , 
he provided n e i t h e r S e r g e a n t Ford, who q u e s t i o n e d h im at the army-
checkpoin t on 24 Apri l 1994, nor t he police officers who q u e s t i o n e d him 
u n d e r cau t ion be tween 24 Apri l a n d 1 M a y 1994, wi th any de ta i l s of the 
m a t t e r s on which he l a t e r re l ied at his t r ia l . N o r did he provide any 
e x p l a n a t i o n at all p r io r to his t r ia l as to how the fibres migh t have come 
to be in his ha i r and on his c lo thes . T h e app l ican t did not m e n t i o n t h a t he 
had been w e a r i n g a ba lac lava and gloves a t work the day before the 
shoo t ings w h e n invi ted to accoun t for t he p r e s e n c e of t he fibres u n d e r 
Art ic le 5 of t h e C r i m i n a l Evidence ( N o r t h e r n I r e l and) O r d e r 1988 ("the 
1988 O r d e r " ) . 

40. In t he G o v e r n m e n t ' s conclus ion, t he very s t r o n g inferences d r a w n 
by the t r ia l j u d g e u n d e r Ar t ic les 3 and 5 of t he 1988 O r d e r w e r e , on the 
facts, b o t h jus t i f ied a n d a m a t t e r of c o m m o n sense . 

4 1 . T h e appl ican t s t a t e d t h a t his s i lence was c e n t r a l to his convict ion 
a n d u n d e r m i n e d his own t e s t i m o n y as well as t h a t of t he w i tnes ses w h o m 
he called in his defence . T h e app l ican t r e f e r r ed in this l a t t e r connec t ion to 
t he fact t h a t t he t r ia l j u d g e re jec ted the evidence of the defence wi tnesses 
w h o conf i rmed his alibi since t he j u d g e had d r a w n a very s t r o n g inference 
from his s i lence. For t he s a m e reason , t he t r ia l j u d g e re jec ted the 
t e s t i m o n y of t he defence wi tness w h o conf i rmed t h a t he had been 
w e a r i n g a ba lac lava and black gloves at his p lace of work the day before 
t he shoo t ing inc ident . 
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42. T h e app l ican t fu r the r m a i n t a i n e d t h a t he provided the essen t i a l 
e l e m e n t s of his alibi defence w h e n q u e s t i o n e d by S e r g e a n t Ford a t t he 
checkpoin t on 24 Apri l 1994 and answered all o t h e r ques t i ons asked of 
h im wi th as m u c h de ta i l as r e q u e s t e d . 

43 . F u r t h e r m o r e , t he app l i can t invited the C o u r t to have r ega rd to 
t h e fact t h a t t he re a re m a n y reasons why some pe r sons in N o r t h e r n 
I r e l and prefer to r e m a i n silent in the face of police ques t ion ing , 
inc luding the absence of s a fegua rds aga ins t unfa i rness a n d a lack of 
t rus t in t he police force. In t he app l i can t ' s submiss ion , it is wholly 
i n a p p r o p r i a t e to e q u a t e an accused ' s si lence wi th guilt or to a s s u m e 
t h a t s i lence is p roba t ive of guil t . H e a s s e r t e d t h a t in his case such an 
e q u a t i o n led to t he re ject ion of his own evidence, his w i tne s se s ' evidence 
and , finally, the d r a w i n g of very s t r o n g inferences aga ins t h im u n d e r 
Ar t ic les 3 and 5 of the 1988 O r d e r . 

44. T h e C o u r t recal ls t h a t in its J o h n M u r r a y j u d g m e n t ci ted above, it 
p roceeded on the basis t ha t the ques t ion w h e t h e r the r ight to si lence is an 
abso lu te r ight mus t be answered in t h e nega t ive (pp. 49-50, § 47) . It no ted 
in tha t case t h a t w h e t h e r t he d r a w i n g of adverse in fe rences from an 
accused ' s si lence infr inges Art ic le 6 is a m a t t e r to be d e t e r m i n e d in the 
l ight of all t he c i r c u m s t a n c e s of t h e case , hav ing r e g a r d to t h e s i tua t ions 
w h e r e inferences m a y be d r a w n , the we igh t a t t a c h e d to t h e m by the 
na t iona l cour t s in t he i r a s s e s s m e n t of t he evidence and the d e g r e e of 
compul s ion i n h e r e n t in t he s i t ua t ion (ibid.). 

45. T h e C o u r t s t ressed in t he s a m e j u d g m e n t t h a t since t he r ight to 
s i lence, like t he privi lege aga ins t se l f - incr iminat ion , lay a t t he h e a r t of 
t h e not ion of a fair p r o c e d u r e u n d e r Ar t ic le 6, p a r t i c u l a r cau t ion was 
r e q u i r e d before a d o m e s t i c cour t could invoke a n accused ' s silence 
aga ins t h im. T h u s , it observed t h a t it would be incompa t ib l e wi th t he 
r ight to si lence to base a convict ion solely or ma in ly on the accused ' s 
si lence or on a refusal to a n s w e r ques t ions or to give evidence himself. 
Neve r the l e s s , the C o u r t found t h a t it is obvious t h a t t he r ight canno t 
a n d should not p reven t the accused ' s s i lence, in s i tua t ions which clearly 
call for an exp l ana t i on from h im, from be ing t a k e n in to account w h e n 
assess ing the pe r suas iveness of the evidence a d d u c e d by the p rosecu t ion 
(ibid.) . 

46. T h e C o u r t observes t h a t t he app l i can t , c o n t r a r y to the s t ance 
a d o p t e d by J o h n M u r r a y a t his t r ia l , test i f ied a t his t r ia l a n d offered an 
alibi to account for his w h e r e a b o u t s a t t he t i m e of t he doub le m u r d e r in 
G a r v a g h . H e also pu t forward an exp l ana t i on for t he t r aces of fibre found 
on his c lo th ing a n d person , which , accord ing to the p rosecu t ion , provided a 
c lear and def ini te link be tween the appl ican t a n d the a p p a r e l found in t he 
g u n m e n ' s car. T h e t r ia l j u d g e d r e w "very s t r o n g " adverse in fe rences u n d e r 
Ar t ic les 3 and 5 of the 1988 O r d e r from the app l i can t ' s fai lure to m e n t i o n 
these m a t t e r s when ques t i oned by the police u n d e r cau t ion . F u r t h e r m o r e , 
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t he t r ia l j u d g e re jec ted t he app l i can t ' s submiss ion t h a t his si lence a t the 
p re - t r i a l s tage was m o t i v a t e d by cons ide ra t ions of policy. 

47. W h e t h e r the d r a w i n g of adverse inferences v i t i a ted t h e fairness of 
t he app l i can t ' s t r ia l mus t be assessed from the s t a n d p o i n t of the above-
m e n t i o n e d pr inciples e n u n c i a t e d in t h e J o h n M u r r a y j u d g m e n t (see 
p a r a g r a p h s 44 a n d 45 above) wi th pa r t i cu l a r a t t e n t i o n b e i n g accorded to 
t he role played by the inferences in the p roceed ings aga ins t t he appl icant 
and especially in his convict ion. 

48. T h e C o u r t observes t h a t t he app l i can t ' s fai lure to answer ques t ions 
pu t to h im in cus tody did not expose h im to t he t h r e a t of pena l sanct ion . 
T h e fact t h a t he was w a r n e d in acco rdance wi th t he t e r m s of the caut ions 
a d m i n i s t e r e d to h im t h a t his si lence migh t lead to the d r a w i n g of adverse 
inferences at his t r ial discloses a level of indi rec t compuls ion . T h a t of itself 
is not decisive (see t he J o h n M u r r a y j u d g m e n t c i ted above, p . 50, § 50) . At 
t he s a m e t ime , however , it is to be no ted t h a t the app l i can t ' s i n t e r roga t ion 
b e g a n and con t inued for a per iod of twenty-four h o u r s w i thou t his solicitor 
be ing p r e s e n t (see p a r a g r a p h 11 above) . Th i s m u s t be cons ide red a 
re levan t factor to be we ighed in t he ba l ance w h e n assess ing the fairness 
of the t r ia l j u d g e ' s decis ion to d r aw an adverse inference u n d e r Art ic le 3 of 
t he 1988 O r d e r . Equa l ly so, is t he fact t h a t t he app l i can t was able to 
consul t wi th his solicitor on a daily basis af ter t he end of t he first 24-hour 
per iod and u p to the m o m e n t of be ing cha rged . 

49. T h e C o u r t no tes in th i s connec t ion t h a t t he s c h e m e con t a ined in 
Art ic les 3 and 5 of the 1988 O r d e r is i n t e n d e d to p e r m i t t he d r a w i n g of 
p rope r inferences from the fai lure of suspec t s to m e n t i o n to t he police 
any fact l a t e r re l ied on in the i r defence , to p reven t t he h a m p e r i n g of 
police inves t iga t ions by accused who t ake a d v a n t a g e of the i r r ight to 
si lence by wa i t i ng un t i l t r ia l to s p r i n g excu lpa to ry exp l ana t i ons , in 
c i r c u m s t a n c e s in which the accused has no r ea sonab l e excuse for 
w i thho ld ing an e x p l a n a t i o n . N o t w i t h s t a n d i n g t he se jus t i f ica t ions , the 
C o u r t cons iders t h a t t he e x t e n t to which adverse inferences can be 
d r a w n from an accused ' s failure to respond to police q u e s t i o n i n g m u s t be 
necessar i ly l imi ted . Whi le it m a y no doubt be expec t ed in mos t cases tha t 
innocen t pe r sons would be will ing to coope ra t e wi th t he police in 
exp la in ing tha t they were not involved in any suspec t ed c r ime , t h e r e may 
be r easons why in a specific case an innocent pe r son would not be p r e p a r e d 
to do so. In pa r t i cu l a r , an innocen t pe r son m a y not wish to m a k e any 
s t a t e m e n t before he has had the o p p o r t u n i t y to consul t a lawyer. For the 
C o u r t , cons ide rab le cau t ion is r e q u i r e d w h e n a t t a c h i n g we igh t to t he fact 
t h a t a pe r son , a r r e s t e d , as in this case , in connec t ion wi th a ser ious 
c r imina l offence a n d having been den ied access to a lawyer d u r i n g the 
first twenty-four hour s of his i n t e r r o g a t i o n , does no t provide de ta i led 
r e sponses w h e n confronted wi th i n c r i m i n a t i n g evidence aga ins t h im . Nor 
is the need for cau t ion r e m o v e d s imply because a n accused is eventua l ly 
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al lowed to see his solicitor bu t con t i nues to refuse to answer ques t i ons . It 
c anno t be exc luded t h a t t he accused ' s c o n t i n u e d si lence is based on, for 
e x a m p l e , bona fide advice received from his lawyer. D u e r e g a r d m u s t be 
given to such cons ide ra t ions by the fact-finding t r i buna l w h e n confronted 
wi th the possible appl ica t ion of Ar t ic les 3 and 5 of t he 1988 O r d e r . 

50. As to this last po in t , t he C o u r t no tes t h a t t he t r ia l j u d g e was not 
obl iged to d r a w adverse in fe rences from the app l i can t ' s s i lence. H e did so 
in t he exerc ise of a d i sc re t ion confer red on h im by Ar t ic les 3 and 5 and 
provided de ta i l ed reasons for his decision. T h e C o u r t of Appea l 
scrupulous ly reviewed the reasons which led t h e t r ia l j u d g e to d r a w 
adverse inferences and endor sed his decision. It c lear ly e m e r g e s from the 
j u d g m e n t given by the tr ial j u d g e t h a t t he app l i can t was not convicted 
solely or main ly on account of his s i lence. T h e t r ia l j u d g e had due r e g a r d 
to t he we igh t of t he evidence a d d u c e d by the p rosecu t ion in suppor t of its 
case , in pa r t i cu l a r the cons ide rab le body of forensic evidence which 
s t rongly s u p p o r t e d a f inding t h a t t h e r e had been di rec t a n d i n t i m a t e 
con tac t be tween the app l i can t a n d the ba lac lava m a s k s and gloves found 
in the a b a n d o n e d car used by the g u n m e n (see p a r a g r a p h 23 above) . It 
m u s t also be observed tha t the app l i can t ' s oral t e s t i m o n y did not in any 
way advance his alibi defence hav ing r e g a r d to t he fact t h a t t h e t r i a l j u d g e 
found h im to be a d i shones t a n d un re l i ab l e wi tness (see p a r a g r a p h 27 
above) . It is t rue tha t the app l i can t called wi tnesses on his beha l f to 
confirm his account t h a t he had been at t he Kellys ' farm at t he re levan t 
t i m e and t h a t t he fibres found on his c lothes a n d pe r son could be 
exp la ined wi th re fe rence to t he c lo thes he h a d b e e n w e a r i n g a t work on 
the day before the m u r d e r took place (see p a r a g r a p h s 19 a n d 20 above) . 
However , it would a p p e a r tha t t he p rosecu t ion u n d e r m i n e d the credibi l i ty 
of his w i tne s se s ' t e s t imony since t he t r ia l j u d g e , who observed the i r 
d e m e a n o u r in the wi tness-box, d i smissed the i r evidence as lies. T h e 
C o u r t does not ag r ee wi th the app l i can t ' s submiss ion t h a t his w i tnes ses ' 
t e s t i m o n y was d i scoun ted mere ly because t he t r ia l j u d g e d r e w adverse 
in fe rences from his s i lence. T h e app l i can t ' s own t e s t i m o n y to t he cour t 
lacked credibi l i ty and it could not be repr ieved by the t e s t i m o n y of his 
defence wi tnesses . 

51 . In the C o u r t ' s opinion, the decis ion to d r a w adverse inferences 
m u s t be seen as only one of t he e l e m e n t s upon which the t r ia l j u d g e 
found t h a t the c h a r g e s aga ins t the app l i can t had been proved beyond 
r easonab le doub t . F u r t h e r m o r e , in d r a w i n g adverse inferences , it c anno t 
be said t h a t t he tr ial j u d g e exceeded the l imi ts of fa i rness since he could 
p roper ly conclude t h a t , w h e n t axed in cus tody by ques t i ons as to his 
w h e r e a b o u t s a t t he m a t e r i a l t i m e or t he p re sence of fibres on his ha i r 
and c lo th ing , t he app l i can t could have b e e n e x p e c t e d to provide t he 
police wi th exp lana t ions . It is to be no ted t h a t t he appl ican t had been 
s topped by the police not far from the scene of t he c r ime and had 
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v o l u n t e e r e d a n exp l ana t i on of his m o v e m e n t s . However , he held his si lence 
af ter be ing t a k e n into custody. For the C o u r t , the p re sence of i n c r i m i n a t i n g 
fibres in the app l i can t ' s h a i r a n d c lo th ing called for an e x p l a n a t i o n from 
him. His fai lure to provide an exp lana t ion w h e n q u e s t i o n e d by the police 
at C o u g h Ba r r acks could, as a m a t t e r of c o m m o n sense , al low the d r a w i n g 
of an adverse inference t h a t he had no exp l ana t i on a n d was gui l ty , all the 
m o r e so since he did have daily access to his lawyer following the first 
twenty-four hours of his i n t e r r o g a t i o n w h e n he was aga in ques t i oned 
about these m a t t e r s u n d e r cau t ion . Moreover , t he app l ican t did not 
con tend at his t r ial t h a t he r e m a i n e d silent on t he s t r e n g t h of legal advice. 
H i s only exp lana t ion was t h a t he did not coope ra t e wi th t he Royal U l s t e r 
C o n s t a b u l a r y for r easons of policy. T h i s jus t i f i ca t ion was cons ide red and 
d i scoun ted by the t r ia l j u d g e and by the C o u r t of Appea l . Q u i t e a p a r t from 
the cons ide ra t ion t h a t t he defence of policy sits ill wi th the fact t h a t the 
appl ican t v o l u n t e e r e d in fo rma t ion to S e r g e a n t Ford w h e n s topped a t the 
checkpoin t soon af ter t he G a r v a g h kill ings (sec p a r a g r a p h 11 above) , it 
mus t also be no ted tha t the appl ican t was full}' appr i sed of the 
impl ica t ions of r e m a i n i n g si lent and was the re fore a w a r e of t he risks 
which a policy-based defence could enta i l for h im at his t r ia l . 

52. For these r ea sons t he C o u r t conc ludes tha t t h e r e has b e e n no 
violat ion of Ar t ic le 6 § 1 of t h e C o n v e n t i o n in respec t of t h e adverse 
inferences d r a w n at the app l i can t ' s t r ia l from his si lence d u r i n g police 
ques t ion ing . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 2 O F T H E C O N V E N T I O N 

53. T h e appl ican t m a i n t a i n e d t h a t t he d r a w i n g of adverse inferences 
from his si lence in cus tody viola ted his r ight to be p r e s u m e d innocen t , 
c o n t r a r y to Art ic le 6 § 2 of t he C o n v e n t i o n , which s t a t e s : 

"Everyone charged with a criminal offence shall be presumed innocent until proved 
guilty according to law." 

54. T h e C o u r t cons iders tha t t he issue ra ised by the app l ican t u n d e r 
Ar t ic le 6 § 2 is a r e s t a t e m e n t of his a r g u m e n t u n d e r Ar t ic le 6 § 1. H a v i n g 
found t h a t the l a t t e r Art ic le has not been b reached , the C o u r t cons iders 
tha t for t he s a m e reasons t h e r e has been no violat ion of Art ic le 6 § 2. 

III. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N 
V E N T I O N T A K E N IN C O N J U N C T I O N W I T H A R T I C L E 6 § 3 (c) 

55. T h e app l ican t s t a t e d t h a t t he c o m p l e t e den ia l of any access to a 
solicitor for the first twenty-four hour s of i n t e r r o g a t i o n a n d the absence 
of a solicitor d u r i n g any in te rv iew wi th t he police was i ncompa t ib l e wi th 
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the provis ions of Art ic le 6 § 1 of t he C o n v e n t i o n t a k e n in conjunct ion wi th 
Art ic le 6 § 3 (c). Ar t ic le 6 § 3 (c) s t i pu l a t e s : 

"Everyone charged with a criminal offence has the following minimum rights: 

(c) to defend himself in person or through legal assistance of his own choosing or, if 
he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require;" 

56. In suppor t of th is submiss ion , t he app l i can t h igh l igh ted the fact 
t ha t a pe r son a r r e s t e d u n d e r the p reven t ion of t e r r o r i s m legis la t ion in 
E n g l a n d had the r ight to have a solicitor p r e sen t d u r i n g q u e s t i o n i n g and , 
moreover , the in te rv iew was recorded . T h e appl ican t fu r the r s t ressed t h a t , 
in t he l ight of the C o u r t ' s J o h n M u r r a y j u d g m e n t and the A t to rney -
G e n e r a l ' s G u i d a n c e (see p a r a g r a p h 37 above) , his convict ion could not be 
s u s t a i n e d since to do so would c o u n t e n a n c e m a i n t a i n i n g a convict ion in 
b r e a c h of t he m i n i m u m r ight to a fair h e a r i n g g u a r a n t e e d u n d e r Art ic le 6 
of the Conven t ion . 

57. T h e G o v e r n m e n t d r ew a t t e n t i o n to t h e fact t h a t n e i t h e r t he 
app l i can t nor his lawyers p leaded before t he d o m e s t i c cou r t s t h a t 
de fe r r a l of access to a solici tor for a per iod of twenty-four hour s had 
r e su l t ed in unfa i rness . T h e y no ted t h a t t he j u d g m e n t s at first i n s t ance 
a n d on appea l con t a ined one s en t ence on th is poin t . F u r t h e r , t he 
app l i can t was only den ied access to a lawyer for the first twenty-four 
hour s of his d e t e n t i o n . By the t i m e the appl ican t had been cau t i oned 
u n d e r Art ic le 5 of t he 1988 O r d e r , he h a d a l r eady had access to his 
solicitor, bu t he chose to r e m a i n silent as a m a t t e r of policy. T h e r e is no 
sugges t ion t h a t the app l i can t would have provided answers if his solici tor 
had been p r e s e n t . In the G o v e r n m e n t ' s con ten t ion , it was qu i t e c lear t h a t 
t h e app l i can t would not have d o n e so. F u r t h e r m o r e , t he A t t o r n e y -
G e n e r a l ' s G u i d a n c e rel ied on by the app l ican t did not assist his case 
since, firstly, he was only r e q u e s t e d to account for the i n c r i m i n a t i n g 
fibres af ter he had access to legal advice and , secondly, he m a i n t a i n e d his 
refusal to a n s w e r police ques t i ons af ter he saw his solicitor. O n tha t 
account they s u b m i t t e d tha t t h e r e was no b reach of Art ic le 6 § 1 of t he 
C o n v e n t i o n t a k e n in conjunct ion wi th Art ic le 6 § 3 (c). 

58 . T h e C o u r t observes t h a t the app l i can t was i n t e r r o g a t e d u n d e r 
cau t ion on the first day of his d e t e n t i o n . H e was asked abou t his 
m o v e m e n t s a t t h e t i m e of t he G a r v a g h kil l ings a n d abou t fibres t a k e n 
from his hai r and c lo thes . H e was not al lowed access to a solicitor d u r i n g 
t h a t t i m e . 

59. T h e C o u r t recal ls t h a t in its J o h n M u r r a y j u d g m e n t it no ted t h a t 
t he s c h e m e c o n t a i n e d in the 1988 O r d e r was such t h a t it was of p a r a m o u n t 
i m p o r t a n c e for t he r igh t s of the defence t h a t an accused has access to a 
lawyer a t t he ini t ial s t ages of police i n t e r r o g a t i o n . It observed t h a t , u n d e r 
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t he O r d e r , an accused is conf ron ted at t he b e g i n n i n g of police 
i n t e r r o g a t i o n wi th a f u n d a m e n t a l d i l e m m a r e l a t i ng to his defence . If h e 
chooses to r e m a i n s i lent , adverse inferences m a y be d r a w n aga ins t him in 
acco rdance wi th the provis ions of t he O r d e r . O n the o t h e r hand , if the 
accused opts to b r eak his s i lence d u r i n g the course of i n t e r r o g a t i o n , he 
runs t he risk of p re jud ic ing his defence wi thou t necessar i ly r e m o v i n g the 
possibil i ty of inferences be ing d r a w n aga ins t h im. U n d e r such condi t ions 
t he concept of fa i rness e n s h r i n e d in Art ic le 6 r e q u i r e s t h a t t he accused 
have the benefi t of t he ass i s t ance of a lawyer a l r eady at the init ial s tages 
of police i n t e r r o g a t i o n (see the j u d g m e n t ci ted above, p . 55, § 66) . 

60. Even t h o u g h t h e app l i can t was d e n i e d access to a lawyer for a 
s h o r t e r per iod t h a n was appl ied to J o h n M u r r a y , a refusal to allow a n 
accused u n d e r c au t i on to consul t a lawyer d u r i n g the first twenty-four 
h o u r s of police q u e s t i o n i n g m u s t still be cons idered incompa t ib l e wi th 
t he r igh t s g u a r a n t e e d to him by Ar t ic le 6. T h e s i tua t ion in which the 
accused finds h imse l f d u r i n g tha t 24-hour period is one w h e r e t he r igh ts 
of t he defence m a y well be i r re t r ievably pre judiced on accoun t of the 
a b o v e - m e n t i o n e d d i l e m m a which the O r d e r p r e s e n t s for the accused. 
T h e fact t h a t the appl ican t m a i n t a i n e d his si lence af ter he had seen his 
solicitor canno t jus t i fy t he den ia l . Nor does the C o u r t ' s conclusion as to 
t he d r a w i n g of adverse inferences from the app l i can t ' s silence (see 
p a r a g r a p h s 50 a n d 51 above) serve to l eg i t ima te the a u t h o r i t i e s ' refusal to 
provide him with access to a solicitor d u r i n g the first twenty-four hour s of his 
i n t e r r o g a t i o n . It suffices to no te tha t t he t r ia l j u d g e did in fact invoke the 
app l i can t ' s s i lence d u r i n g the first twenty-four h o u r s of his d e t e n t i o n 
aga ins t h im. As a m a t t e r of fa i rness , access to a lawyer should have been 
g u a r a n t e e d to t he app l i can t before his i n t e r roga t i on began . 

6 1 . T h e C o u r t finds the re fo re t h a t t he den ia l to t h e appl ican t of access 
to his solicitor d u r i n g the first twenty-four hour s of d e t e n t i o n failed to 
comply wi th the r e q u i r e m e n t s of Ar t ic le 6 § 3 (c) of t he Conven t ion . For 
t h a t r eason , t h e r e has b e e n a b r e a c h of t h a t provision t a k e n in conjunct ion 
wi th Art ic le 6 § 1 of t he Conven t ion . 

62. H a v i n g r e g a r d to t h a t conclusion, the C o u r t finds it unnecessa ry to 
cons ide r t he app l i can t ' s compla in t conce rn ing the refusal to allow his 
solicitor to be p r e s e n t d u r i n g in terv iew. 

IV. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

63 . Art ic le 41 of t he Conven t ion provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 
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A. D a m a g e 

64. T h e app l ican t c la imed c o m p e n s a t i o n for his loss of l iber ty a n d 
i m p r i s o n m e n t a n d the suffering a n d d i s t r e s s i n h e r e n t in t he v io la t ions 
c o m p l a i n e d of, inc luding his wrongful convict ion in b r e a c h of Art ic le 6 of 
t he Conven t ion . T h e appl ican t did not quant i fy the a l leged d a m a g e . 

65 . T h e G o v e r n m e n t observed t h a t t he app l i can t r e m a i n s unlawfully 
at l a rge and t h a t it would be w r o n g in these c i r c u m s t a n c e s for t he C o u r t to 
m a k e a n a w a r d of d a m a g e s . In t he a l t e rna t i ve , t he G o v e r n m e n t c o n t e n d e d 
t h a t if t he C o u r t w e r e m i n d e d to lind a violation of Art ic le 6 of the 
Conven t i on t h a t in itself would cons t i t u t e j u s t sa t isfact ion. 

66. T h e C o u r t canno t specu la t e on w h e t h e r the o u t c o m e of t he 
app l i can t ' s t r ial would have b e e n different had he o b t a i n e d access to a 
solici tor at t he beg inn ing of his i n t e r r o g a t i o n . It ag rees wi th t he 
G o v e r n m e n t tha t a f inding of a violat ion of the Conven t ion , in itself, 
cons t i t u t e s sufficient j u s t sat isfact ion for the pu rposes of Art ic le 41 of the 
Conven t ion . 

B. C o s t s a n d e x p e n s e s 

67. T h e appl ican t c la imed u n d e r th is h e a d the sum of 8,812.50 pounds 
s t e r l ing (GBP) inclusive of va lue -added tax (VAT) in respec t of the fees 
c h a r g e d by his counse l for work on his case d u r i n g t h e Conven t i on 
p roceed ings . H e fu r the r c l a imed the s u m of G B P 3,525, also inclusive of 
VAT, in respec t of the fees c h a r g e d by his solicitor. 

68 . T h e G o v e r n m e n t r e q u e s t e d the C o u r t to reject t he claim since, 
o t h e r t h a n supplying two invoices, t he appl ican t had failed to provide any 
de ta i l s capab le of s u b s t a n t i a t i n g the c la im. T h e G o v e r n m e n t fu r the r 
s u b m i t t e d t h a t t he app l i can t ' s counsel had a l r eady been involved in 
ear l ie r app l ica t ions ra i s ing s imi lar issues. Since the p lead ings s u b m i t t e d 
in the i n s t a n t case were in a l a rge m e a s u r e d r a w n from those s u b m i t t e d in 
t he ea r l i e r cases , t he C o u r t should reflect this fact in its award . T h e 
G o v e r n m e n t opined t h a t a global s u m of G B P 3,000 would be an 
a p p r o p r i a t e a m o u n t in t he c i r c u m s t a n c e s . 

69. T h e C o u r t , dec id ing on an e q u i t a b l e basis and hav ing r e g a r d to t he 
fact t h a t t h e finding of a viola t ion only r e l a t e s to t h e app l i can t ' s compla in t 
conce rn ing access to a solicitor, a w a r d s t he s u m of G B P 5,000. 

C. D e f a u l t i n t e r e s t 

70. Accord ing to t h e in fo rma t ion avai lable to the C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t appl icable in the U n i t e d K i n g d o m at t he d a t e of adop t ion 
of t he p r e s e n t j u d g m e n t is 7.5% pe r a n n u m . 
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F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by six votes to one t h a t t h e r e has been no violat ion of Ar t ic le 6 § 1 
of the Conven t i on a r i s ing out of t he d r a w i n g of adverse in fe rences from 
the app l i can t ' s s i lence; 

2. Holds by six votes to one tha t t h e r e has been no viola t ion of Ar t ic le 6 § 2 
of t he Conven t ion ; 

3. Holds u n a n i m o u s l y tha t t h e r e has b e e n a viola t ion of Art ic le 6 § 1 of t he 
Conven t ion t a k e n in conjunct ion wi th Art ic le 6 § 3 (c) as r ega rds the 
app l i can t ' s lack of access to a lawyer d u r i n g the first twenty-four hours 
of his police d e t e n t i o n ; 

4. Holds by six votes to one t h a t , as r e g a r d s non-pecun ia ry d a m a g e , the 
finding of a violat ion of Art ic le 6 § 1 t a k e n in conjunct ion wi th 
p a r a g r a p h 3 (c) c o n s t i t u t e s in itself sufficient j u s t sa t i s fac t ion for the 
purposes of Art ic le 41 of the Conven t ion ; 

5. Holds u n a n i m o u s l y 
(a) tha t the r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r ee 
m o n t h s from the da t e on which the j u d g m e n t becomes final according 
to Art ic le 44 § 2 of the Conven t ion , for costs and expenses , G B P 5,000 
(five t h o u s a n d pounds s t e r l ing) ; 
(b) t h a t s imple i n t e r e s t a t an a n n u a l r a t e of 7.5% shall be payable 
from the expiry of the above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

6. Dismisses by six votes to one t he r e m a i n d e r of t he app l i can t ' s c la ims for 
j u s t sa t is fact ion. 

Done in Engl ish , and notified in wr i t ing on 6 J u n e 2000, p u r s u a n t to 
Rule 77 §§ 2 a n d 3 of the Rules of C o u r t . 

S. Doi.i.i; J . -P . COSTA 
R e g i s t r a r P re s iden t 

In acco rdance wi th Art ic le 45 § 2 of t h e C o n v e n t i o n a n d Ru le 74 § 2 of 
t he Rules of C o u r t , t he par t ly c o n c u r r i n g a n d pa r t ly d i s sen t ing opinion of 
M r Louca ides is a n n e x e d to this j u d g m e n t . 

J . -P .C . 
S.D. 
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P A R T L Y C O N C U R R I N G A N D P A R T L Y D I S S E N T I N G 

O P I N I O N O F J U D G E L O U C A I D E S 

I ag r ee wi th t he finding of the major i ty t h a t t h e r e has been a b r e a c h of 
Art icle 6 § 1 of t he Conven t i on t a k e n in conjunct ion wi th Art ic le 6 § 3 (c). 
However , I d i sag ree wi th the conclusion t h a t t h e r e has b e e n no viola t ion of 
Art icle 6 §§ 1 and 2 of t he Conven t i on a r i s ing out of t he d r a w i n g of adverse 
inferences from the app l i can t ' s s i lence. 

I had the o p p o r t u n i t y bo th in t he case of S a u n d e r s v. the U n i t e d 
K i n g d o m ( judgmen t of 17 D e c e m b e r 1996, Reports of Judgments and 
Decisions 1996-VI) and in the case of J o h n M u r r a y v. t he U n i t e d K i n g d o m 
( j u d g m e n t of 8 F e b r u a r y 1996, Reports 1996-1) t o exp res s t he view t h a t t h e 
d r a w i n g of adverse inferences aga ins t an accused person , because of his 
si lence d u r i n g police i n t e r roga t ion , is i ncompa t ib l e wi th the r ight to 
r e m a i n s i lent and not to be compel led to i nc r imina t e oneself. As I have 
a l r eady exp la ined , this r igh t is s a f e g u a r d e d by Ar t ic le 6 § 2 of t h e 
Conven t i on as a corol lary of t he p r e s u m p t i o n of innocence . T h i s is a 
sa feguard aga ins t abuses of power by law e n f o r c e m e n t agenc ies . It is for 
th is r eason t h a t I believe t h a t this p ro tec t ion should be appl icable d u r i n g 
p re - t r i a l police d e t e n t i o n . I con t inue to be of t he s a m e view a n d I s t rongly 
support t he propos i t ion t h a t u n d e r no c i r c u m s t a n c e s should a pe r son in 
police cus tody be compel led in any way to i n c r i m i n a t e himself. 

C o n t r a r y to the opin ion of t he major i ty , I believe t h a t the r igh t 
to r e m a i n s i lent , if it is to be mean ingfu l , m u s t be abso lu te . Should 
t he r ight be m a d e subject to any qual i f ica t ion or d e p e n d on the 
c i r c u m s t a n c e s of a case , t he door would be open to possible abuses . 

As I a l r e a d y po in t ed out in t h e S a u n d e r s ca se , it is t r u e t h a t t he above 
app roach , a l t h o u g h it p ro tec t s t he innocen t , m a y at t he s a m e t i m e provide 
she l t e r to t he guil ty. However , the a im of b r ing ing the gui l ty to 
p u n i s h m e n t , p r a i s ewor thy as it is, should not be a ided by the sacrifice of 
those g r e a t pr inciples , e s t ab l i shed by m a n k i n d ' s yea r s of e n d e a v o u r in 
o r d e r to secure effective p ro tec t ion of individuals aga ins t oppress ion a n d 
a b u s e of power. 

Whi le accep t ing t h a t " t he r ight to s i lence , like t he privi lege aga ins t 
se l f - incr iminat ion , lay a t the h e a r t of t he not ion of a fair p r o c e d u r e u n d e r 
Art ic le 6" (see p a r a g r a p h 45 of th is j u d g m e n t ) , t he major i ty , neve r the l e s s , 
find t h a t the r ight "should not p reven t t he accused ' s s i lence, in s i t ua t ions 
which clear ly call for an e x p l a n a t i o n from h im, from be ing t a k e n in to 
account w h e n assess ing the pe r suas iveness of the evidence adduced by 
t h e p r o s e c u t i o n " (ibid.) . However , this a p p r o a c h overlooks the basic 
phi losophy or t he raison d'etre of t he r igh t to silence which is t h e 
p ro t ec t i on of indiv iduals , especial ly t h e w e a k a n d v u l n e r a b l e , f rom 
oppress ive m e t h o d s . I have s t ressed th is in t h e John M u r r a y case w h e r e I 
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s t a t e d t he following in this connec t ion : "... a n accused person , w h e n faced 
wi th the law-enforcing agencies before t r ia l , a lone and wi thou t t he legal 
g u i d a n c e of a counse l , lacks t he necessa ry sa fegua rds for a n effective 
p r e s e n t a t i o n of his vers ion in an i nhe ren t ly coercive s e t t i ng in which the 
p rosecu to r i a l forces have t h e u p p e r h a n d . A l t h o u g h he m a y not be guil ty 
he m a y not be in a posi t ion to es tab l i sh effectively his innocence . " 

In the l ight of the above, I hold t h a t t h e r e has been a violat ion of 
Art ic le 6 §§ 1 a n d 2 of the Conven t ion . For t he se r easons , I would be 
p r e p a r e d to m a k e an a w a r d for non-pecun ia ry d a m a g e to t he app l i can t , 
t a k i n g in to account this violat ion as well as the above -men t ioned 
violat ion found by the major i ty a n d wi th which I a g r e e . 
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TROISIÈME SECTION 
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1. Traduction ; original anglais. 
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SOMMAIRE1 

Conclusions défavorables tirées du si lence d'un suspect 
Refus d'accès à un avocat durant la phase initiale des interrogatoires de 
police 

Article 6 § I 

Procès équitable - Procédure pénale - Droit de garder le silence - Conclusions défavorables tirées 
du silence d'un suspect - Refus d'accès à un avocat durant la phase initiale des interrogatoires de 
police - Existence d'autres éléments de preuve contre l'accusé - Eléments de preuve appelant une 
explication de la part de l'accusé 

Article 6 §§ 1 et 3 c) 

Procès équitable - Droits de la défense - Assistance d'un défenseur - Refus d'accès à un avocat 
durant la phase initiale des interrogatoires de police - Droit de garder le silence - Conclusions 
défavorables tirées du silence d'un suspect - Atteinte aux droits de la défense 

* 

* * 

Le requérant fut arrêté à un poste de contrôle militaire en Irlande du Nord peu après 
une fusillade. Il déclara qu'il gardait des moutons dans une ferme à ce moment-là. La 
possibilité pour l'intéressé de consulter un avocat fut ajournée pendant vingt-quatre 
heures, en application de l'article 45 de la loi de 1991 sur l'état d'urgence en Irlande 
du Nord (Northern Ireland(Emergency Provisions) Act 1991). Par la suite, le requérant put 
s 'entretenir tous les jours avec un avocat, mais il n'eut pas droit à une assistance 
juridique durant les interrogatoires par la police. Il fut averti que des conclusions 
défavorables pourraient être tirées de son omission de mentionner un fait 
quelconque qu'il invoquerait par la suite pour sa défense, mais il ne répondit pas 
aux questions et demeura silencieux tout au long des trente-six autres 
interrogatoires qui eurent lieu les jours suivants. A une de ces occasions, l'intéressé 
fut également informé des conclusions défavorables qui pourraient être tirées de son 
omission de donner des explications sur les fibres qui avaient été relevées sur sa 
personne et qui le liaient à l'infraction. Il fut inculpé de meurtre. Au procès, le 
procureur fonda sa thèse sur les éléments rnédicolégaux qui établissaient un lien 
entre le requérant et une cagoule et des gants découverts dans la voiture utilisée 
par les auteurs des meurtres. Le requérant déclara qu'au moment des faits il se 
trouvait dans une ferme et que la veille il avait porté à son travail une cagoule et des 
gants comme vêtements de protection. Il fut reconnu coupable eu égard aux indices 
rnédicolégaux et aux «conclusions très défavorables» tirées en particulier de son 
omission de mentionner la cagoule et les gants durant les interrogatoires de police. 
La Cour d'appel débouta le requérant . 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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1. Article 6 § 1 : si le relus du requérant de répondre aux questions ne l'exposait à 
aucune sanction pénale, le fait qu'il ait été averti des suites éventuelles de son 
silence comporte un certain degré de coercition indirecte. Toutefois, cet clément 
à lui seul n'est pas déterminant. Le refus d'accès à un avocat pendant vingt-quatre 
heures est une circonstance à prendre en compte pour apprécier le caractère 
équitable de la décision du juge du fond de tirer des conclusions défavorables, 
tout comme le fait que le requérant a pu consulter son avocat tous les jours par la 
suite. La possibilité de tirer des conclusions défavorables de l'omission d'un accusé 
de répondre aux questions doit nécessairement être limitée et une grande 
prudence s'impose lorsque l'on accorde du poids au fait qu'une personne qui est 
privée de l'accès à un avocat ne répond pas de manière détaillée lorsqu'elle est 
confrontée à des éléments à charge. La nécessité de rester prudent ne disparaît 
pas simplement parce qu'un accusé est finalement autorisé à voir son avocat mais 
persiste dans son refus de répondre aux questions. Le tribunal du fond doit dûment 
tenir compte de ces considérations lace à la possibilité de tirer des conclusions 
défavorables. A cet égard, le juge du fond n'était en l'espèce pas tenu de tirer des 
conclusions défavorables mais l'a fait dans l'exercice de son pouvoir 
discrétionnaire, et il ressort clairement du jugement que le requérant n'a pas été 
condamné exclusivement ou principalement en raison de son silence. La décision 
de tirer des conclusions défavorables doit seulement être considérée comme un des 
éléments qui ont amené le juge du fond à conclure que les accusations avaient été 
prouvées au-delà de tout doute raisonnable. On ne saurait affirmer que le juge ait 
dépassé les limites de l'équité puisqu'il était fondé à conclure que l'on pouvait 
attendre du requérant qu'il fournît des explications à la police. La présence de 
fibres qui incriminaient l'intéressé appelait une explication. Le fait que celui-ci 
n'en ait fourni aucune pouvait autoriser à conclure à son encontre, par un simple 
raisonnement de bon sens, qu'il n'avait aucune explication à donner et C |u'il était 
coupable, d'autant qu'il avait vu son avocat tous les jours après les vingt-quatre 
premières heures de sa garde à vue. 

Conclusion : non-violation (six voix contre une). 

2. Article 6 § 2 : la Cour considère que le requérant reprend sous l'angle de cette 
disposition la thèse qu'il a développée sur le terrain de l'article 6 § 1. 
Conclusion : non-violation (six voix contre une). 

3. Article 6 §§ 1 et 3 c) : vu le système permettant de tirer des conclusions 
défavorables du silence d'un accusé, celui-ci se heurte, au débul de ses 
interrogatoires par la police, à un profond di lemme: s'il garde le silence, des 
conclusions défavorables peuvent être tirées à son encontre; en revanche, s'il 
rompt le silence, il risque de compromettre sa défense. Dans ces conditions, la 
notion d'équité exige que l'accusé ait le bénéfice de l'assistance d'un avocat dès 
les premiers stades de l'interrogatoire de police. Le refus d'autoriser un accusé, 
qui a été averti de son droit de garder le silence, de consulter un avocat au cours 
des vingt-quatre premières heures de son interrogatoire par la police doit être jugé 
incompatible avec l'article 6. Durant cette période, l'intéressé se trouve dans une 
situation où les droits de la défense peuvent subir une atteinte irréparable et le fait 
que le requérant ait gardé le silence après avoir vu son avocat ne saurait légitimer 
le refus d'accès à un avocat. Dans un souci d'équité, on aurait dû garantir au 
requérant l'accès à un avocat avant le début de son interrogatoire. 

Conclusion : violation (unanimité). 
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Article 41 : la Cour ne saurait spéculer sur le point de savoir si l'issue du procès du 
requérant aurait été différente s'il avait pu consulter un solicitor au début de son 
interrogatoire. Elle estime qu'un constat de violation constitue en so i une 
satisfaction équitable suffisante. Elle octroie une indemnité au titre des frais et 
dépens. 

Jurisprudence citée par la Cour 

John Murray C. Royaume-Uni, arrêt du 8 février 1996, Recueil des arrêts et décisions 

1996-1 
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En l 'a f fa ire Averi l l c. R o y a u m e - U n i , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M J . -P . COSTA,président, 

L. LOUCAIDES, 

P. KURIS, 

M""' F. TULKENS, 

M. K. JUNGWIERT, 

Sir Nicolas BRATZA, 

M""- H .S . GsEVE,juges, 
et de M m r S. DOLLÉ, greffière de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 6 ju i l le t 1999 et 

16 m a i 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n° 36408/97) d i r igée 

c o n t r e le R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l ande du Nord et dont 

un r e s so r t i s san t de cet E t a t , M. L i a m Averill («le r e q u é r a n t » ) , avai t saisi 

la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 

24 m a r s 1997 en v e r t u de l 'ancien ar t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e 

des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é pa r M. W.A. McNal ly , solicitor exe rçan t 

à M a g h e r a f e l t , I r l ande du Nord . Le g o u v e r n e m e n t b r i t a n n i q u e («le 

G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son a g e n t , M . C. W h o m e r s l e y , du 

m i n i s t è r e des Affaires é t r a n g è r e s et du C o m m o n w e a l t h , L o n d r e s . 

3. Le r e q u é r a n t a l léguai t n o t a m m e n t avoir é té privé d ' un procès 

équ i t ab l e en ce q u e le j u g e du fond avait t i ré des conclusions 

défavorables de son si lence p e n d a n t les i n t e r r o g a t o i r e s de police, et 

qu ' on lui avai t refusé l 'accès à son solicitor d u r a n t les v i n g t - q u a t r e 

p r e m i è r e s h e u r e s d e sa g a r d e à vue . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1998, d a t e 

d ' e n t r é e en v igueur du Pro tocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 

dud i t Pro tocole ) . 

5. Elle a é té a t t r i b u é e à la t r o i s i ème sect ion de la C o u r (ar t ic le 52 § 1 

du r è g l e m e n t ) . 

6. P a r u n e décis ion du 6 ju i l l e t 1999, la c h a m b r e a déc la ré la r e q u ê t e 

recevable . 

7. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé des 

observa t ions écr i t es su r le fond d e l 'affaire. La c h a m b r e ayant décidé 
1. Note du greffe : la décision de la Cour est disponible au greffe. 



238 ARRÊT AVERILL c. ROYAUME-UNI 

a p r è s consu l t a t i on des pa r t i e s qu ' i l n 'y avai t pas lieu de t en i r une aud ience 

consac rée au fond de l 'affaire (ar t ic le 59 § 2 in fine du r è g l e m e n t ) , les 

p a r t i e s ont c h a c u n e soumis des c o m m e n t a i r e s écr i ts sur les observa t ions 

de l ' au t r e . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Les faits de la cause , tels qu ' i l s ont é té exposés pa r les pa r t i e s , 

peuven t se r é s u m e r c o m m e suit . 

9. Le 24 avril 1994, vers 18 h 15, q u a t r e h o m m e s p o r t a n t des cagoules 

et c e r t a i n s des a r m e s à feu p é n é t r è r e n t dans le pavillon des M u r p h y , 

s ' e m p a r è r e n t des clés de leur vo i tu re de m a r q u e V a u x h a l l Cava l i e r et 

r e p a r t i r e n t d a n s ce véhicule . Dix m i n u t e s plus t a rd , à 18 h 25, la 

V a u x h a l l Cava l i e r b l anche s ' a r r ê t a d a n s M a i n S t r e e t , à G a r v a g h , devan t 

deux vo i tu res s t a t i o n n é e s côte à côte qu i e s suyèren t des t i rs p r o v e n a n t de 

la Cava l ie r . Les d e u x c o n d u c t e u r s furent tués et une t ro i s i ème p e r s o n n e 

se t r o u v a n t sur le siège du p a s s a g e r fut b lessée . 

10. Ve r s 18 h 55, la police t rouva une Vauxha l l Cava l i e r b lanche qu i 

avait é té incend iée . A l ' i n té r i eur , elle découvr i t deux cagoules noires et 

u n e bleu m a r i n e , u n e pa i re d e g a n t s noirs et q u a t r e é tu is de c a r t o u c h e s . 

11. A 19 h 20, u n e vo i tu re rouge de m a r q u e Toyo ta fut a r r ê t é e au pos te 

de cont rô le mi l i t a i re de Ha l fgayne Road , à u n e douza ine de k i lomè t re s de 

l 'endroi t où fut r e t rouvé le véhicule a b a n d o n n é . Tro is h o m m e s se 

t rouva ien t à b o r d : M a r t i n et Pa t r ick Kelly, et le r e q u é r a n t . Ve r s 19 h 45 , 

des policiers , sous le c o m m a n d e m e n t du s e r g e n t Ford , a r r i v è r e n t sur les 

l ieux. I n t e r r o g é p a r ce d e r n i e r , le r e q u é r a n t déc l a r a qu ' i l avai t a idé les 

f rères Kelly à s 'occuper des m o u t o n s à p a r t i r de 13 h e u r e s , qu ' i l s 'é ta i t 

ensu i t e lavé chez eux et y avait pris u n e col la t ion à l ' heure du t h é . 

L ' in t é ressé précisa qu ' i l se r e n d a i t en ville p o u r boire un ve r re . Il fut 

a r r ê t é en v e r t u de l 'ar t ic le 14 § 1 b) de la loi de 1989 p o r t a n t disposi t ions 

provisoires sur la p réven t ion du t e r r o r i s m e (Prévention ofi Terrorism 

(Temporary Provisions) Act 1989 - « l a loi de 1989») e t condu i t à la c a se rne 

de G o u g h , à A r m a g h . La possibil i té pour l ' in té ressé de consu l t e r un avocat 

fut a jou rnée p e n d a n t v i n g t - q u a t r e h e u r e s , en appl ica t ion de l 'ar t icle 45 de 

la loi de 1991 sur l ' é ta t d ' u r g e n c e en I r l ande du Nord (Northern Ireland 

(Emergency Provisions) Act 1991 - « la loi de 1991 »). Pa r la su i te , et j u squ ' à 

son incu lpa t ion , le r e q u é r a n t pu t s ' e n t r e t e n i r tous les j o u r s avec un 

solicitor. 

12. P e u a p r è s l 'arr ivée à la c a se rne de G o u g h , on pré leva des cheveux 

du r e q u é r a n t en vue de les s o u m e t t r e , ainsi q u e les v ê t e m e n t s q u e por ta i t 

l ' in té ressé au m o m e n t de son a r r e s t a t i o n , à u n e x a m e n médico léga l . 
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13. Le r e q u é r a n t fut i n t e r r o g é p a r des policiers qui , c o n f o r m é m e n t à 

l 'ar t icle 3 de l ' o rdonnance de 1988 sur les p reuves en m a t i è r e péna l e en 

I r l ande du Nord (Criminal Evidence (Northern Ireland) Order 1988 -

« l ' o r d o n n a n c e de 1988»), l ' aver t i ren t au p réa l ab l e et à c h a q u e occasion 

en ces t e r m e s : 

«Vous n'êtes pas tenu de dire quoi que ce soit saut si vous le souhaite/.; mais je dois 

vous avertir que si vous omettez de mentionner un l'ait quelconque que vous invoquerez 

pour votre défense devant le tribunal, cette omission de vous prévaloir de cette 

possibilité peut être retenue par le tribunal comme corroborant un élément de preuve 

à charge. Si vous souhaitez dire quelque chose, voire déclaration pourra être produite 

comme preuve. » 

14. O n d e m a n d a au r e q u é r a n t s'il avait compr i s l ' ave r t i s s emen t , mais 

il g a r d a le s i lence . Il n e r épond i t à a u c u n e d e s ques t i ons re la t ives à ses 

d é p l a c e m e n t s le 24 avril 1994 et aux fibres des cagoules et des gan t s 

t rouvées sur ses cheveux et ses v ê t e m e n t s . Il d e m e u r a s i lencieux tout au 

long de l ' i n t e r roga to i r e et des t r en te - s ix a u t r e s qui e u r e n t lieu e n t r e les 

25 et 30 avril 1994. Il n ' e u t pas droi t à une ass i s tance j u r i d i q u e d u r a n t ces 

i n t e r r o g a t o i r e s pa r la police. 

15. Le 28 avril 1994, p e n d a n t le v ing t i ème i n t e r r o g a t o i r e , un policier 

avisa le r e q u é r a n t , c o n f o r m é m e n t à l 'ar t ic le 6 de l ' o rdonnance de 1988, 

et l ' invita à exp l ique r sa p ré sence d a n s Hal fgayne Road à peu p rès au 

m o m e n t du m e u r t r e des d e u x h o m m e s à G a r v a g h . Il aver t i t l ' in té ressé 

q u e , s'il ne le faisait pas ou s'il s'y refusai t , u n t r i b u n a l , un j u g e ou un 

j u r y pour ra i t en t i r e r les conclusions qui p a r a î t r a i e n t l ég i t imes . Le 

r e q u é r a n t ne répondi t pas et refusa d e s igner la d e m a n d e écr i te . Au 

cours du m ê m e i n t e r r o g a t o i r e , il fut aver t i , en appl ica t ion de l 'ar t icle 5 

de l ' o rdonnance de 1988, des conclusions défavorables qui p o u r r a i e n t 

ê t r e t i rées de l 'omission de d o n n e r des expl ica t ions su r les fibres qui 

ava ien t é té re levées sur sa p e r s o n n e et qui le l ia ient à l ' infraction. 

P e n d a n t le t r en t e - s i x i ème i n t e r r o g a t o i r e , le 30 avril 1994, le r e q u é r a n t 

r eçu t , c o n f o r m é m e n t à l 'ar t ic le 5, u n a v e r t i s s e m e n t c o n c e r n a n t les fibres 

re levées s u r ses v ê t e m e n t s ; l ' analyse méd ico léga le avai t en effet p e r m i s 

de les lier aux pièces découver t e s d a n s la vo i tu re de m a r q u e Vauxha l l 

Cava l i e r qu i a u r a i t é té ut i l isée pa r les coupab les . L ' in t é ressé ne répondi t 

pas et refusa de s igner la d e m a n d e écr i te . 

16. Le 1" ma i 1994, le r e q u é r a n t fut inculpé , n o t a m m e n t du m e u r t r e 

d e M.A.S. et d e J . A . W . M c , d e t en t a t ive de m e u r t r e sur P.J.S. et d e 

possession de deux fusils d ' a s sau t A K M cha rgés avec l ' in ten t ion de 

m e t t r e en d a n g e r la vie d ' a u t r u i . Il p la ida non coupable et fut j u g é par le 

Lord Chief Justice I l u t t o n , j u g e u n i q u e s i égean t sans jury . 

17. Les réquis i t ions du p r o c u r e u r , qu i associa ient le r e q u é r a n t au vol 

d e la vo i tu re et à la fusil lade, se fondaient sur les é l é m e n t s méd ico légaux . 

U n l ien avai t é té é tab l i e n t r e le r e q u é r a n t et u n e cagoule et les gan t s 

découver t s dans la vo i tu re . Selon le m i n i s t è r e publ ic , les fibres re levées 
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sur les cheveux de l ' in té ressé et sur ses v ê t e m e n t s c o r r e s p o n d a i e n t 

e x a c t e m e n t aux fibres des deux cagoules noires et d ' u n e pa i r e de g a n t s 

découve r t e s d a n s la vo i tu re . 

18. L ' exper t légis te ci té p a r l ' accusa t ion d é c l a r a : 

«La présence sur [le requérant] et sur ses vêtements de fibres correspondant à deux 
types distincts de fibres relevées dans la voiture tend à étayer fortement la thèse selon 
laquelle il y a eu un contact direct et étroit avec les cagoules noires et les gants trouvés 
dans la voiture. » 

19. Au procès , le r e q u é r a n t déc l a r a q u ' a u m o m e n t des fai ts , d a n s 

l ' après-midi du 24 avril , il s 'occupait des m o u t o n s à la f e rme des Kelly où 

il é ta i t r es té pour le r epas j u s q u ' à 19 h e u r e s envi ron. En o u t r e , il préc isa 

q u e la veille, le 23 avril , il avai t po r t é à son t ravai l des g a n t s noi rs et u n e 

cagoule en rou l ée c o m m e v ê t e m e n t s de p ro tec t ion . 

20. Le r e q u é r a n t c i ta p lus i eu r s t émoins pour co r robore r son alibi , 

n o t a m m e n t les frères Kelly. 

2 1 . Le 20 d é c e m b r e 1995, il fut r e c o n n u coupab le d e d e u x m e u r t r e s , de 

t en t a t i ve de m e u r t r e , de possession d e d e u x fusils, d 'un pis tolet et de 

m u n i t i o n s avec l ' in ten t ion de m e t t r e en d a n g e r la vie d ' a u t r u i , en 

violat ion de l 'ar t icle 17 de l ' o rdonnance de 1981 su r les a r m e s à feu en 

I r l ande du N o r d (Firearms (Northern Ireland) Order 1981), de voies de fait et 

de s é q u e s t r a t i o n sur la p e r s o n n e de Michae l M u r p h y , et de vol, p roh ibé 

pa r l 'ar t icle 2 § 1 a) de la loi de 1975 sur la c o m p é t e n c e en m a t i è r e 

péna le (Criminal Jurisdiction Ad 1975), d ' une vo i tu re de m a r q u e V a u x h a l l 

Cava l ie r . 

22. D a n s son j u g e m e n t , le j u g e r econnu t le r e q u é r a n t coupable , eu 

éga rd aux indices méd ico l égaux le l iant à la V a u x h a l l p r é t e n d u m e n t 

u t i l i sée p a r les t i r e u r s et à sa p r é s e n c e à p r o x i m i t é d u lieu d e la fusil lade 

(environ 22 k i l o m è t r e s ) . Les é l é m e n t s de preuve méd ico légaux 

c o m p r e n a i e n t : 

a) douze fibres re levées su r les cheveux du r e q u é r a n t c o r r e s p o n d a n t 

e x a c t e m e n t à celles d ' u n e d e s cagoules et q u a t o r z e fibres re levées su r les 

cheveux de l ' in té ressé c o r r e s p o n d a n t e x a c t e m e n t à celles de la pa i re de 

g a n t s noirs ; 

b) u n e fibre re levée sur la veste du r e q u é r a n t c o r r e s p o n d a n t 

e x a c t e m e n t aux fibres d ' une des cagoules noi res et douze fibres t rouvées 

sur la ves te de l ' in té ressé c o r r e s p o n d a n t e x a c t e m e n t à celles de la pa i re de 

gan t s noirs ; 

c) q u a t r e fibres re levées sur l ' ex t é r i eu r du j e a n s du r e q u é r a n t et de 

n o m b r e u s e s fibres t rouvées d a n s les poches l a t é ra les c o r r e s p o n d a n t à 

celles de la pa i re de g a n t s noirs ; 

d) u n e fibre re levée d a n s c h a c u n e des poches l a t é ra l e s du j e a n s de 

l ' in té ressé c o r r e s p o n d a n t e x a c t e m e n t a u x f ibres d e l 'une des cagoules 

noires . 
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23. Le j u g e a d m i t le t é m o i g n a g e de l ' exper t légis te ci té par 

l ' accusa t ion selon leque l la p ré sence sur les cheveux du r e q u é r a n t et à 

l ' i n té r i eur de ses v ê t e m e n t s de fibres c o r r e s p o n d a n t aux deux types 

d is t inc ts de fibres re levées d a n s la vo i tu re , c 'es t -à-di re celles des cagoules 

et de la pa i re de gan t s no i r s , é tayai t f o r t e m e n t la t hè se selon laquel le il y 

avait eu u n con tac t d i rec t e n t r e l ' in té ressé et l 'une ou les deux de ces 

cagoules noi res et la pa i re de g a n t s noi rs . 

24. E n o u t r e , le j u g e s ' appuya sur les «conclus ions t rès dé favorab les» 

au r e q u é r a n t qu ' i l t i ra e n v e r t u des a r t ic les 3 et 5 de l ' o rdonnance de 1988. 

Il déc la ra : 

«Le [requérant] n'a répondu à aucune des questions qui lui ont été posées à maintes 

reprises au cours des interrogatoires et n'a fourni aucune information sur ses 

déplacements le 24 avril ni donné d'explication sur le fait qu'il portait une cagoule et 

des gants à son travail le 23 avril, mais il a fait pour la première fois des déclarations 

circonstanciées sur ces questions à son procès. Par conséquent, je tire à son encontre des 

conclusions fortement défavorables en vertu de l'article 3 de l 'ordonnance de 1988. (...) il 

lui aurait été simple et facile de faire part de ces éléments aux policiers qui l'ont 

interrogé. 

M. Harvey [avocat du requérant] a fait observer que le tribunal ne devrait pas tirer de 

conclusion défavorable en application de l'article 3 du fait que lors de son arrestation au 

poste de contrôle routier le soir du 24 avril, le [ requérant] , répondant au sergent Ford 

qui lui demandait pourquoi il était en compagnie des deux autres hommes, a déclaré, 

vers 19 h 45, qu'il avait aidé ceux-ci à s'occuper des moutons pendant toute l'après-midi, 

à partir de 13 heures environ, et qu'il a dit plus tard au sergent Ford, vers 20 h 20, qu'il 

avait passé toute l'après-midi, à partir de 13 heures environ, chez les Kelly à s'occuper 

des moutons, qu'il avait pris une collation chez eux, et qu'il s'était lavé à leur domicile. 

M. Harvey fait valoir que l'article 3 a pour but d'empêcher un accusé de présenter une 

défense au dernier moment à son procès. Selon lui, puisque le [requérant] a dit aux 

policiers qui l'ont arrêté au poste de contrôle qu'il s'était occupé des moutons chez les 

Kelly pendant toute l'après-midi, le but de l'article 3 a été atteint , et il ne serait donc pas 

juste de tirer des conclusions défavorables en vertu de cette disposition parce que le 

[requérant] a refusé de réitérer ses moyens de défense à la police ou de répondre aux 

questions à ce sujet au cours des interrogatoires. Je rejette cet argument . (...) 

Nonobstant le fait que le [requérant] ait brièvement expliqué au sergent Ford qu'il 

avait travaillé à la ferme des Kelly à partir de 13 heures, le bon sens indique 

clairement que si les moyens qu'il soulève à la barre des témoins sont conformes à la 

vérité, il en aurait fait part aux policiers à la caserne de Gough qui, après lui avoir donné 

l'avertissement prévu par l'article 3, l'ont longuement interrogé au sujet de ses 

déplacements le 24 avril et invité à fournir une explication sur les fibres relevées sur 

ses cheveux et ses vêtements. En outre, au regard de l'article 5 de l'ordonnance de 

1988, je parviens à des conclusions fortement défavorables au [requérant] . Après avoir 

reçu l 'avertissement, celui-ci n'a donné aucune explication au sujet de ces libres (...) 

bien qu'il en ait fourni une au procès, en indiquant qu'il avait porté des gants et une 

cagoule pour travailler le 23 avril, explication qui visait manifestement à mettre en 

évidence que les fibres relevées sur ses cheveux et ses vêlements provenaient des gants 

et de la cagoule qu'il portait (...) le 23 avril. Il lui aurait été facile de fournir cette 

explication au policier qui lui a donné l'avertissement prévu par l'article 5, mais son 

omission de le faire m'amène à conclure en sa défaveur que son témoignage au procès 
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au sujet de la cagoule et des gants portés pour travailler le 23 avril est Taux. Selon 

M. Harvey, je ne devrais pas tirer ces déductions car les avertissements manquaient de 

clarté et de précision (...) et (...) ne donnaient pas au [requérant] suffisamment 

d'informations pour lui permet t re de comprendre qu'il était invité à expliquer la 

présence de fibres d'une paire de gants et d'une cagoule (...) sur ses cheveux et ses 

vêlements. (...) Je repousse i c i argument. Il résulte des ninrlusinns fortement 

défavorables que je tire à Penconlre du [requérant] en vertu des articles 3 et 5 que je 

rejette les déclarations des témoins qui ont tenté de donner un alibi au [requérant] en 

affirmant à la barre des témoins que l'intéressé se trouvait à la ferme des Kelly dans 

Hallgayne Road au moment où les tireurs s'étaient rendus au domicile des Murpln . 

avaient séquestré M. îMurphy et volé sa voiture, puis tué M.A.S. et J.A.W'.Mc. (...) Pour 

cette même raison, je rejette le témoignage de Seau Mclldowney selon lequel l'accusé 

portail une cagoule et des gants pour travailler le 23 avril.» 

25. Q u a n t à l 'ar t icle 5 de l ' o rdonnance de 1988, le j u g e poursuivi t : 

«Eu égard aux points qui ont été clairement présentés et expliqués au [requérant] 

(...) il est manifeste à mon avis que l'accusé savait parfaitement bien que les 

avertissements prévus par l'article 5 avaient trait aux libres des cagoules et de la paire 

de gants trouvées dans les voitures des tireurs, mais il n'a pas fourni l'explication qu'il a 

par la suite avancée au procès et cette omission donne lieu à la conclusion fortement 

défavorable que je tire à son encontre. » 

26. Le j u g e ne t i ra a u c u n e conclusion au r e g a r d de l 'ar t icle 6 de 

l ' o rdonnance de 1988. 

27. Il déc l a r a é g a l e m e n t : 

«Il résulte des conclusions fortement défavorables que je tire à l'encontre du 

[requérant] en vertu des articles 3 cl 5 que je rejette les déclarations des témoins qui 

ont tenté de donner un alibi au [requérant] en affirmant à la barre que l'intéressé se 

trouvait à la ferme des Kelly (...) au moment où les tireurs (...) tuaient (...) et 

s'enfuyaient de l'endroit où la voiture avait été incendiée. Le [requérant] a eu 

largement le temps de se rendre à la ferme des Kelly avant 19 heures depuis le lieu de 

l'incendie du véhicule. (...) 

De plus, outre les conclusions fortement défavorables que je tire en vertu des articles 

'.\ cl j . après avoir vu le [ i T q u i ' r a n l | et Patrick Kells à la barre, je les considère comme 

des témoins malhonnêtes et non crédibles et n'accorde aucune foi à leurs déclarations.» 

28. Le r e q u é r a n t in te r j e t a appe l . Il e s t ima i t n o t a m m e n t q u ' e n t i r an t 

u n e conclusion défavorable en v e r t u de l 'ar t ic le 3 du si lence qu ' i l avai t 

observé lors de son i n t e r r o g a t o i r e su r ses d é p l a c e m e n t s le 24 avril 1994, 

le j u g e du fond avai t fait e r r e u r pu isqu ' i l avait déjà d o n n é des expl ica t ions 

à ce sujet au s e r g e n t Ford au m o m e n t de son a r r e s t a t i o n ce soir-là. En 

o u t r e , selon l ' in té ressé , la conclus ion t i rée du fait qu ' i l n 'avai t pas d o n n é 

à la police d ' exp l ica t ions à propos des cons ta t s méd ico légaux c o n c e r n a n t 

les fibres re levées su r sa p e r s o n n e en m e n t i o n n a n t qu ' i l avait po r t é une 

cagoule et des g a n t s la veille des m e u r t r e s n ' a u r a i t pas dû revê t i r un 

poids no tab le , e t la police ne lui avai t pas fourni su f f i s amment 

d ' i n fo rma t ions p o u r lui p e r m e t t r e de c o m p r e n d r e la n a t u r e des é l é m e n t s 

méd ico légaux qu ' i l é t a i t invité à exp l iquer . Enfin, il n ' a p p a r t e n a i t pas au 
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juge du fond de re je te r son expl ica t ion selon laquel le il avai t g a r d é le 

si lence car il avai t s i m p l e m e n t pour pr incipe de ne pas p a r l e r à la police. 

29. D a n s son a r r ê t du 3 janvier 1997, la C o u r d ' appe l (le j u g e 

M a c D e n n o t t ) d ' I r l ande du Nord a p p r o u v a le j u g e du fond d a n s les 

t e r m e s su ivants : 

« (...) [L]'application de l'article 3 n'est pas systématiciue. (...) Avant de pouvoir tirer 

une conclusion à ['encontre d 'un accusé, le juge du fond doit être d'avis qu'il est légitime 

de le faire. II faut donc examiner si la mention en une seule occasion d'un moyen de 

défense important est suffisante et si l'explication du refus de le réitérer peut être 

admise. En outre, le tribunal qui invoque l'article 3 peut apprécier le poids à donner à 

la conclusion à tirer contre l'accusé. » 

Le j u g e M a c D e r m o t t poursuiv i t a ins i : 

«Comme nous l'avons déjà déclaré, la simple mention en une seule occasion de la 

teneur d'un moyen de défense qu'un accusé avancera ultérieurement au procès 

n'empêche généralement pas d'invoquer l'article 3. Le point de savoir si une telle 

déclaration conduira le tribunal à ne pas tirer une conclusion à l'encontre de l'accusé 

dépendra de l'appréciation par le juge du fond de toutes les circonstances pertinentes, 

notamment de l'explication que donnera l'accusé de son refus de réitérer son moyen de 

défense au cours d'un interrogatoire. (...) Lorsque (...) durant un interrogatoire, un 

suspect doit répondre à des allégations, lesquelles, si elles ne sont pas réfutées, sont 

manifestement révélatrices de sa culpabilité et si l'intéressé refuse, jusqu'au procès, de 

répondre à ces allégations ou de fournir une explication compatible avec son innocence, 

le tribunal pourra légitimement tirer une conclusion fortement défavorable à son 

encontre. En l'espèce, les éléments médicolégaux ne pouvaient certainement pas être 

plus évidents et solides. Ils appelaient une explication de la part de l'appelant le plus 

tôt possible. Le refus de fournir cette explication sur un point aussi évident et tangible 

justifiait de tirer une conclusion fortement défavorable à l 'encontre de l 'appelant. Ce 

refus n'ayant pas été motivé (si ce n'est par une ligne de conduite que le [requérant] 

n'a ni justifiée ni précisée), il était pratiquement inévitable de tirer une conclusion 

fortement défavorable à son encontre. M. Harvey [avocat du requérant] a fait valoir 

que la manière dont la [police] a décrit les éléments médicolégaux a dû induire 

l'appelant en erreur quant à la nature des éléments médicolégaux à charge dont elle 

disposait. A l'instar de l 'éminent juge du fond, nous n'acceptons pas cet argument. 

Selon M. Harvey, il n 'appartenait pas à l 'éminent juge du fond de conclure que la ligne 

de conduite [du requérant consistant à ne pas parler à la police] n'existait pas. Nous 

rejetons cet argument . (...) Une personne peut adopter cl suivre une telle 

conduite, mais elle doit prendre conscience de ce que le tribunal du fond peut alors 

tirer une conclusion défavorable de son silence. Le [requérant] s'est entretenu tous les 

jours avec son avocat après un ajournement initial de vingt-quatre heures de cette 

possibilité et s'il a choisi de garder le silence, il l'a fait l ibrement. Toutefois, cela 

n'empêche pas d'appliquer les articles 3 et 5 en sa défaveur. Accepter qu'un suspect 

puisse invoquer avec succès une «politique » de silence pour éviter les effets néfastes de 

ces dispositions viderait la loi de toute sa substance.» 

30. E n conclusion, le j u g e M a c D e r m o t t d é c l a r a : 

«Nous sommes absolument convaincus que l 'éminent juge du fond a abordé sa tâche 

de façon rigoureuse et critique, il a fait état de l'ensemble des éléments de preuve et a 

acquis la certitude de la culpabilité du [requérant] après avoir non seulement 
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entendu, mais aussi observé les témoins. A notre sens, ce verdict n'est en aucun cas sujet 

à caution ou insatisfaisant.» 

3 1 . La C o u r d ' appe l d é b o u t a le r e q u é r a n t . 

32. Evadé de p r i son p e u avan t Noël 1997, l ' in té ressé d e m e u r e 

i l l éga lement en l ibe r té . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

A. D i s p o s i t i o n s r é g i s s a n t l e s c o n c l u s i o n s s u s c e p t i b l e s d 'ê tre 

t i r é e s du s i l e n c e d'un a c c u s é 

33. L 'ar t ic le 3 de l ' o rdonnance de 1988 sur les p reuves en m a t i è r e 

péna le en I r l ande du Nord , en ses disposi t ions p e r t i n e n t e s , est a insi 

l ibel lé : 

«Conditions dans lesquelles des conclusions peuvent être tirées de l'omission par une personne 

accusée d'une infraction de mentionner certains faits lors de son interrogatoire, de son inculpation, etc. 

1) Il sera fait application du paragraphe 2 dans tous les cas où, au cours d'une 

procédure diligentée à l'encontre d'une personne accusée d'une infraction, il est 

démontre que cette personne: 

a) a omis, au cours de la période précédant son inculpation, de mentionner lors de 

son interrogatoire par un policier tentant d'établir l'existence de l'infraction ou 

l'identité de son auteur , tout fait qui viendrait à l'appui de sa défense au cours de cette 

procédure ; ou 

b) a omis, lorsqu'elle a été inculpée d'une infraction ou officiellement avisée qu'elle 

risquait des poursuites pénales, de mentionner un fait de cette nature, qu'elle aurait dû 

en toute logique signaler au vu des conditions dans lesquelles elle a été ainsi interrogée, 

inculpée ou avisée. 

2) Dans les cas d'application du présent paragraphe : 

(...) 

c) le tribunal (...) chargé de déterminer si l'accusé est coupable des faits qui lui sont 

reprochés 

[peut] 

i) tirer de cette omission les conclusions qui semblent légitimes; 

ii) considérer sur la base de ces conclusions que cette omission vient corroborer, ou 

équivaut à corroborer, tout élément de preuve à charge en fonction duquel 

l'omission prend une signification. 

3) Sur décision du tribunal, tout élément de preuve de nature à établir une telle 

omission peut être présenté avant ou après un élément tendant à prouver le fait que 

l'accusé aurait omis de mentionner.» 

34. Le passage p e r t i n e n t de l 'ar t ic le 5 de l ' o rdonnance de 1988 se lit 

ainsi : 
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«1) II sera fait application du paragraphe 2 dans tous les cas où, au cours d'une 

procédure diligcntée contre une personne accusée d'une infraction, il est démontré que : 

a) cette personne a été arrêtée par un policier et l'on a trouvé 

i) sur sa personne ; ou 

ii) dans ou sur ses vêtements ou chaussures; ou 

iii) autrement en sa possession; ou 

iv) en un endroit auquel elle se trouvait au moment de son arrestation, 

un objet, une substance ou une trace, ou une trace sur un tel objet ; et 

b) le policier pouvait raisonnablement penser que la présence de cet objet, substance 

ou trace pouvait être imputée au fait que la personne arrêtée a contribué à perpétrer 

l'infraction précisée par le policier; et 

G) le policier a informé la personne de ses soupçons, et lui a demandé d'expliquer la 

présence de l'objet, de la substance ou de la trace ; et 

d) la personne a omis ou refusé de fournir des explications. 

2) Dans les cas d'application de ce paragraphe : 

a) le tribunal chargé de déterminer s'il y a lieu de renvoyer l'affaire en jugement ou 

s'il existe des charges sérieuses contre l'accusé ; et 

b) le tribunal ou le jury chargé de déterminer si l'accusé est coupable des faits qui lui 

sont reproches, 

peuvent 

i) tirer de l'omission ou du refus de l'accusé les conclusions qui semblent 

légitimes ; 

ii) considérer sur la base de ces conclusions que cette omission ou ce refus vient 

corroborer, ou équivaut à corroborer, tout élément de preuve à charge en fonction 

duquel l'omission ou le refus de l'accusé prend une signification. 

(...) 

4) Il ne pourra être fait application des paragraphes 1 et 2 si le policier, en 

demandant à l'accusé de fournir les explications que prévoit le paragraphe 1 c), n'a pas 

indiqué en des termes ordinaires quels seraient les effets du présent article s'il omettait 

ou refusait de fournir des explications. » 

B. D i s p o s i t i o n s r e l a t i v e s au d r o i t d e c o n s u l t e r u n solicitor 

35. L 'a r t ic le 45 de la loi de 1991 sur l 'é tat d ' u r g e n c e en I r l ande du 

Nord prévoi t n o t a m m e n t : 

« 1) Toute personne détenue en vertu des dispositions sur le terrorisme et gardée à 

vue par la police doit avoir la possibilité, si elle le demande, de s 'entretenir en privé avec 

un solicitor. 

2) Cette personne doit être informée du droit que lui confère le paragraphe 1 ci-

dessus, dès que possible à partir du moment où ce paragraphe lui est applicable. 

(...) 
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4) Dans ce cas, elle doit être autorisée à s 'entretenir avec un soliciter dès qu'il est 

possible d'accéder à sa demande, sauf dans les cas d'ajournement prévus par le présent 

article. 

5) L'ajournement de la possibilité prévue au paragraphe 1 ci-dessus de bénéficier 

d'une assistance juridique n'est permis que s'il: 

a) est autorise par un policier ayant au moins le grade de commissaire principal; et 

b) ne dépasse pas la durée applicable. 

6) Au paragraphe 5 ci-dessus, la «durée applicable» désigne: 

a) lorsqu'il s'agit de la première demande introduite par la personne détenue en 

vertu du paragraphe 1 ci-dessus, la fin de la période visée à l'article 44 § 6 ci-dessus; ou 

b) lorsque la demande lait suite à une demande antérieure présentée par la 

personne détenue en application du paragraphe 1 et conformément auquel elle a 

consulté un solkitor, la fin de la période de quarante-huit heures qui commence à courir 

à l 'heure où cette consultation a débuté. 

(...) 

8) Un policier ne peut retarder la possibilité prévue au paragraphe 1 de bénéficier 

d'une assistance juridique que lorsqu'il s'estime fondé à croire que l'exercice dudit droit, 

au moment où l'individu désire en user: 

a) détruirait ou compromettrait des éléments de preuve liés à une infraction définie 

par la loi, ou porterait at teinte à autrui ou entraînerait des dommages corporels pour 

autrui ; ou 

b) permettrai t d'alerter une personne soupçonnée d'une telle infraction mais non 

encore arrêtée ; ou 

c) empêcherait de retrouver tout bien obtenu par le biais d'une telle infraction; ou 

d) entraverait l 'enquête sur la commission, la préparation ou l'instigation d'actes 

terroristes ; ou 

e) compliquerait, en permettant d 'alerter toute personne intéressée, 

i) la prévention d'un acte terroriste, ou 

ii) l 'arrestation, la poursuite ou la condamnation de toute personne qui serait liée 

à la commission, la préparation ou l'instigation d'un acte terroriste (...) » 

36. La common law ne prévoit a u c u n droi t à la p r é s e n c e d ' un solkitor 

d u r a n t u n i n t e r r o g a t o i r e de police. Le p a r a g r a p h e 6.8 du code C, é laboré 

en appl ica t ion de l 'ar t icle 65 de la loi de 1989 sur la police et les p r euves en 

m a t i è r e péna le {Police and CriminalEvidence Act 1989 - « la P A G E » ) , ouvre 

pare i l dro i t aux pe r sonnes qu i ne sont ni a r r ê t é e s ni d é t e n u e s en v e r t u de 

l 'ar t ic le 14 § 1 de la loi de 1989 sur l ' é ta t d ' u r g e n c e en I r l ande du Nord . 

Toute fo i s , l 'ar t icle 66 § 12 de la P A G E énonce e x p r e s s é m e n t q u e le code 

conféran t ce droi t ne s ' app l ique pas aux p e r s o n n e s a r r ê t é e s et d é t e n u e s 

pour des infract ions t e r r o r i s t e s . En par t i cu l i e r , eu éga rd au cad re 

législatif, la C h a m b r e des lords a r é c e m m e n t refusé de déc l a r e r q u e ces 

p e r s o n n e s ava ien t , selon la common law, u n dro i t à la p r é s e n c e d 'un solkitor 
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d u r a n t un i n t e r r o g a t o i r e (R. v. Chief Constable oj the RUC, ex parle Begley, 

Weekly Law Reports 1997, vol. l , p . 1475). 

37. A la su i te de l ' a r rê t de la C o u r e u r o p é e n n e des Droi t s de l ' H o m m e 

d a n s l 'affaire J o h n M u r r a y c. R o y a u m e - U n i (8 février 1996, Recueil des arrêts 

et décisions 1996-1), le m i n i s t è r e de l ' I n t é r i eu r a d r e s s a a u x d i r e c t e u r s des 

services de police la c i rcu la i re 53/98 des t i née à les i n fo rmer des 

inc idences de cet a r r ê t et des nouvel les disposi t ions à p r e n d r e en 

c o n s é q u e n c e pa r les policiers et les p r o c u r e u r s pour l 'u t i l isat ion 

d ' é l é m e n t s de preuve o b t e n u s lors de l ' i n t e r roga to i r e d ' un suspec t dont 

la possibi l i té de bénéficier d ' u n e ass i s t ance j u r i d i q u e a é t é r e t a r d é e pa r 

la police. Le p a r a g r a p h e 6 de la c i rcu la i re d i spose : 

«Vous trouverez ci-joint copie des directives émises par ['Attorney-Général avisant les 

procureurs chargés d 'examiner ou de présenter devant le tribunal une affaire dans 

laquelle la possibilité pour un suspect de bénéficier d'une assistance juridique a été 

ajournée conformément à l'annexe B du code C qu'ils ne pourront accorder aucun 

poids à l'omission d'un accusé de répondre aux questions lors d'un interrogatoire 

conduit au poste de police lorsque l'accès à des conseils juridiques a été repoussé mais 

que les articles 34, 36 et 37 de la loi de 1994 [sur la justice pénale et l'ordre public] 

permettent de tirer des conclusions si le suspect a gardé le silence lors d'un nouvel 

interrogatoire après avoir reçu une assistance juridique.» 

La c i rcula i re se poursu i t ainsi : 

«4. (...) Le parquet ne doit pas tenter de s'appuyer sur les conclusions susceptibles 

d 'être tirées du silence observé par un suspect avant que celui-ci n'ait bénéficié d'une 

assistance juridique. Dans le cas où le tribunal, de son plein gré, fait état de son intention 

de tirer de telles conclusions, il y a lieu d'appeler son attention sur l'arrêt rendu par la Cour 

européenne des Droits de l 'Homme clans l'ai Iaire John Murray c. Royaume-Uni. 

La question relative aux conclusions pouvant être tirées du silence d'un suspect 

risque plus vraisemblablement de se poser sous l'angle de l'article 34 de la loi de 1994 et 

de l'article 3 de l'ordonnance de 1988 (qui ont trait à l'omission de l'accusé de mentionner 

lors d'un interrogatoire ou d'une inculpation des faits qu'il invoque ultérieurement à 

l'appui de sa défense). La position à adopter par les procureurs est décrite ci-dessus. (...) 

Si le droit de consulter un.ro/m/ora été refusé au poste de police, le tribunal ne doit pas être 

invité à tirer les conclusions qui pourraient normalement être tirées en pareilles 

circonstances (quelle que soit la ligne de défense adoptée par l'accusé) puisqu'il s'agit 

d'une situation où, si le droit de consulter un solicitor n'avait pas été refusé à l'accusé, 

celui-ci aurait normalement eu droit à une assistance juridique. » 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

38. Le r e q u é r a n t p r é t e n d avoir é t é privé d ' un procès é q u i t a b l e , en 

viola t ion d e l 'ar t ic le 6 § 1 de la Conven t ion , don t le pas sage p e r t i n e n t est 

ainsi libellé : 
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«Toute personne a droit à ce que sa cause soit entendue équitablement (...) par un 

tribunal (...) qui décidera (...) du bien-fondé de toute accusation en matière pénale 

dirigée contre elle (...)» 

39. Le G o u v e r n e m e n t sou t i en t q u e les faits de l 'espèce révè len t 

c l a i r e m e n t qu ' i l n 'y a pas eu violat ion des dro i t s invoqués p a r l ' i n té ressé . 

Eu é g a r d en pa r t i cu l i e r à l ' a r rê t J o h n M u r r a y p réc i t é , il fait valoir q u e des 

é l é m e n t s médico légaux conva incan t s et non récusés l ia ient le r e q u é r a n t 

aux cagoules et aux gan t s t rouvés d a n s la vo i tu re qui avai t é té ut i l isée pa r 

les t i r e u r s . Ces é l é m e n t s a p p e l a i e n t m a n i f e s t e m e n t u n e expl ica t ion de la 

pa r t d u r e q u é r a n t lors de ses i n t e r r o g a t o i r e s . O r celui-ci n 'a d o n n é d e 

précis ion ni au s e rgen t Ford qu i l 'a i n t e r rogé au pos te de con t rô le 

mi l i t a i re le 24 avril 1994 ni aux policiers qui l 'ont i n t e r rogé , m o y e n n a n t 

un a v e r t i s s e m e n t , e n t r e le 24 avril et le l ' r ma i 1994 sur les é l é m e n t s qu' i l 

a u l t é r i e u r e m e n t invoqués à son procès . En o u t r e , l ' in té ressé n ' a fourni 

a b s o l u m e n t a u c u n e expl ica t ion avan t son procès su r la p ré sence des 

fibres d a n s ses cheveux et su r ses v ê t e m e n t s . Lorsqu ' i l a é t é invi té à 

exp l ique r la p ré sence des fibres, c o n f o r m é m e n t à l 'ar t icle 5 de 

l ' o rdonnance de 1988 su r les p reuves en m a t i è r e péna l e en I r l ande du 

Nord (Criminal Evidence (Northern Ireland) Order 1988 - « l ' o rdonnance de 

1988»), il n ' a pas m e n t i o n n é qu' i l por ta i t une cagoule et des g a n t s pour 

t rava i l le r la veille de la fusil lade. 

40. Pour le G o u v e r n e m e n t , les conclus ions f o r t e m e n t défavorables 

t i r ées p a r le j u g e du fond en ve r tu des a r t ic les 3 et 5 de l ' o rdonnance de 

1988 se jus t i f i a ien t et é t a i e n t d ic tées p a r le bon sens au vu des faits. 

11. Le r e q u é r a n t aff irme q u e son si lence a j o u é un rôle f o n d a m e n t a l 

d a n s sa c o n d a m n a t i o n et a ôté tou te crédibi l i té à sa p rop re déc la ra t ion 

ainsi q u ' à celles des t é m o i n s à d é c h a r g e . Sur ce d e r n i e r point , il r appe l le 

q u e les dépos i t ions des t émo ins à d é c h a r g e con f i rman t son alibi ont é té 

r e j e t ées p a r le j u g e d u fond p u i s q u e celui-ci avai t t i r é u n e conclus ion 

f o r t e m e n t défavorable d e son s i lence. P o u r c e t t e m ê m e ra i son , le j u g e du 

fond a é c a r t é la d é c l a r a t i o n du t é m o i n à d é c h a r g e qui a conf i rmé que 

l 'accusé po r t a i t u n e cagoule et des g a n t s noirs sur son lieu de t ravai l la 

veille d e la fusillade. 

42. Le r e q u é r a n t sou t i en t en o u t r e qu ' i l a fourni les p r inc ipaux 

é l é m e n t s de son alibi lorsqu' i l a é té i n t e r r o g é p a r le se rgen t Ford au 

pos te de con t rô le le 24 avril 1994 et qu ' i l a r é p o n d u avec t o u t e s les 

précis ions r equ i ses à l ' ensemble des a u t r e s ques t i ons qui lui ont é té 

posées . 

43 . P a r a i l leurs , le r e q u é r a n t invite la C o u r à t en i r c o m p t e des 

mul t ip l e s ra isons pour lesquel les c e r t a i n e s p e r s o n n e s en I r l ande du Nord 

p ré fè ren t g a r d e r le s i lence lorsqu 'e l les sont i n t e r r o g é e s pa r la police, 

n o t a m m e n t l ' absence de g a r a n t i e s c o n t r e l ' in iqui té et le m a n q u e d e 

confiance d a n s les forces de police. Pour l ' in té ressé , il est t o t a l e m e n t 

i napp rop r i é d ' a s s imi le r le si lence d ' un accusé à sa culpabi l i té ou de 
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p r é s u m e r q u e son si lence d é m o n t r e sa cu lpabi l i té . Il affirme q u e d a n s son 

cas ce t t e ass imi la t ion a eu pour effet q u e son t é m o i g n a g e et celui des 

t é m o i n s à d é c h a r g e ont é té re je tés e t , enfin, q u e des conclusions 

f o r t e m e n t défavorab les ont é t é t i r ées à son e n c o n t r e en v e r t u des 

ar t ic les 3 et 5 de l ' o rdonnance de 1988. 

44. La C o u r rappe l le q u e d a n s son a r r ê t J o h n M u r r a y s u s m e n t i o n n é elle 

est p a r t i e du pr inc ipe qu ' i l fallait r é p o n d r e pa r la néga t ive à la q u e s t i o n d e 

savoir si le droi t de g a r d e r le s i lence é t a i t absolu (pp. 49-50, § 47) . D a n s ce t t e 

affaire, elle a relevé q u e , pour r e c h e r c h e r si le fait de t i r e r de son silence des 

conclus ions défavorab les à l 'accusé enf re igna i t l 'ar t ic le 6, il fallait t en i r 

c o m p t e de l ' ensemble des c i rcons tances , eu éga rd en pa r t i cu l i e r aux cas où 

l 'on pouvai t p rocéde r à des déduc t i ons , au poids q u e les ju r id i c t ions 

na t iona le s leur ont accordé en a p p r é c i a n t les é l é m e n t s de p reuve et le 

d e g r é de coerc i t ion i n h é r e n t à la s i tua t ion (ibidem). 

45. D a n s le m ê m e a r r ê t , la C o u r a soul igné q u e le dro i t de g a r d e r le 

s i lence, c o m m e celui de ne pas c o n t r i b u e r à sa p r o p r e i nc r imina t ion , é t a n t 

au c œ u r de la not ion de procès é q u i t a b l e consacrée pa r l 'ar t icle 6, un 

t r ibuna l i n t e r n e devai t se m o n t r e r p a r t i c u l i è r e m e n t p r u d e n t avan t de 

r e t e n i r le si lence de l 'accusé c o n t r e lui. Ainsi , il se ra i t i ncompa t ib l e avec 

le droi t de g a r d e r le s i lence de fonder une c o n d a m n a t i o n exc lus ivement ou 

e s sen t i e l l emen t sur le si lence de l 'accusé ou sur son refus de r é p o n d r e à 

des ques t i ons ou de dépose r . La C o u r a n é a n m o i n s e s t imé évident q u e ces 

in te rd ic t ions ne pouva ien t et ne s a u r a i e n t e m p ê c h e r de p r e n d r e en 

c o m p t e le si lence de l ' i n té ressé , dans des s i tua t ions qui a p p e l a i e n t 

a s s u r é m e n t une expl ica t ion de sa p a r t , pour app réc i e r la force de 

pe r suas ion des é l é m e n t s à c h a r g e (ibidem). 

46. La C o u r c o n s t a t e q u ' à la différence de l ' a t t i t ude a d o p t é e p a r 

J o h n M u r r a y à son procès , le r e q u é r a n t a déposé et fourni un alibi pour 

l ' heure du double m e u r t r e à G a r v a g h . Il a é g a l e m e n t d o n n é des 

expl ica t ions au sujet des t r aces de fibres re levées sur ses v ê t e m e n t s et sa 

p e r s o n n e , lesquel les , selon l ' accusat ion , é t ab l i s sa ien t un lien évident et 

i r ré fu tab le e n t r e l ' in té ressé et les v ê t e m e n t s t rouvés d a n s la voi ture des 

t i r eu r s . Le j u g e du fond a t i ré des conclusions « e x t r ê m e m e n t » 

défavorables en v e r t u des ar t ic les 3 et 5 de l ' o rdonnance d e 1988 de 

l 'omission du r e q u é r a n t de m e n t i o n n e r ces é l é m e n t s lors de ses 

i n t e r r o g a t o i r e s de police m o y e n n a n t un a v e r t i s s e m e n t . En o u t r e , le j u g e 

a re je té l ' a r g u m e n t d u r e q u é r a n t selon lequel son si lence avant son procès 

é ta i t mot ivé pa r des cons idé ra t ions de p r inc ipe . 

47. La ques t i on de savoir si le fait d 'avoir t i ré des conclusions 

défavorables au r e q u é r a n t a vicié l ' équ i té du procès doit s ' appréc ie r sous 

l 'angle des pr inc ipes s u s m e n t i o n n é s énoncés d a n s l ' a r r ê t J o h n M u r r a y 

( p a r a g r a p h e s 44 et 45 c i -dessus) , eu é g a r d en pa r t i cu l i e r au rôle q u e les 

déduc t ions ont j o u é d a n s la p r o c é d u r e péna le e t , n o t a m m e n t , la 

c o n d a m n a t i o n . 
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48. L a C o u r c o n s t a t e q u e le re fusdu r e q u é r a n t de r épondre a u x q u e s t i o n s 

qui lui ont é té posées d u r a n t sa ga rde à vue ne l 'exposait à a u c u n e sanct ion 

péna le . Le fait qu' i l ait é t é avert i q u ' à son procès l'on pour ra i t t i re r des 

conclusions défavorables de son silence compor t e un ce r ta in degré d e 

coerci t ion indirecte . C e t é l émen t à lui seul n 'est pas d é t e r m i n a n t (a r rê t 

John M u r r a y préc i té , p . 50, § 50) . P a r a i l leurs , il y a toutefois lieu de no te r 

q u e l ' in te r roga to i re de l ' in téressé a c o m m e n c é et s'est poursuivi p e n d a n t 

v ing t -qua t re heu res en l 'absence de son solicitor ( pa r ag raphe 11 ci-dessus). Il 

s 'agit là d 'une c i rconstance à p r e n d r e en compte pour appréc ie r le c a r a c t è r e 

équ i tab le de la décision du juge du fond de t i r e r u n e conclusion défavorable en 

ver tu de l 'article 3 de l ' o rdonnance de 1988, tout c o m m e le fait q u e le 

r e q u é r a n t a pu consul te r son solicitor tous les j o u r s après les v ing t -qua t re 

p r e m i è r e s heu res et jusqu 'au m o m e n t de son inculpat ion. 

49 . A cet éga rd , la C o u r c o n s t a t e q u e le sys t ème prévu p a r les a r t i c les 3 

et 5 de l ' o rdonnance de 1988 t end à p e r m e t t r e au t r ibuna l de t i r e r des 

conclusions légi t imes de l 'omission d 'un suspect de m e n t i o n n e r à la 

police tout fait qui v iendra i t u l t é r i e u r e m e n t à l ' appui de sa défense et à 

e m p ê c h e r q u e l ' e n q u ê t e de la police ne soit e n t r a v é e p a r un accusé qui t i re 

pa r t i de son droi t de g a r d e r le s i lence en a t t e n d a n t le procès pour d o n n e r 

b r u s q u e m e n t d e s expl ica t ions le d i s cu lpan t , a lors qu ' i l n 'avai t a u c u n e 

excuse valable de ne pas les fournir . N o n o b s t a n t ces jus t i f ica t ions , la 

C o u r e s t ime que la possibi l i té de t i r e r des conclusions défavorables de 

l 'omission d ' un accusé de r é p o n d r e aux ques t i ons de la police doit 

n é c e s s a i r e m e n t ê t r e l imi tée . Si, d a n s la p l u p a r t des cas , l'on peu t 

c e r t a i n e m e n t s ' a t t e n d r e à ce q u ' u n innocent soit disposé à coopé re r avec 

la police et à exp l ique r qu ' i l n ' a pa r t i c ipé à a u c u n e infract ion p r é s u m é e , 

u n e p e r s o n n e p e u t , d a n s u n e affaire d o n n é e , avoir des ra i sons de ne pas 

vouloir le faire. En par t i cu l i e r , u n e p e r s o n n e innocen te p e u t s o u h a i t e r 

g a r d e r le s i lence j u s q u ' à ce qu 'e l l e ai t la possibi l i té de consu l t e r un 

avocat . P o u r la C o u r , une g r a n d e p r u d e n c e s ' impose lorsque l 'on accorde 

d u poids a u fait q u ' u n e p e r s o n n e qu i se t rouve e n é t a t d ' a r r e s t a t i o n , 

c o m m e en l 'espèce, en ra ison d ' une infract ion grave et qu i est pr ivée de 

l 'accès à u n avocat d u r a n t les v i n g t - q u a t r e p r e m i è r e s h e u r e s de son 

i n t e r r o g a t o i r e ne r épond pas d e m a n i è r e dé ta i l l ée lo rsqu 'e l le est 

conf ron tée à des é l é m e n t s à c h a r g e . La nécess i té de r e s t e r p r u d e n t ne 

d i spa ra î t pas non plus s i m p l e m e n t parce q u ' u n accusé est finalement 

au to r i sé à voir son avocat mais refuse tou jours de r é p o n d r e aux 

ques t i ons . O n ne peu t exc lu re q u e le si lence pe r s i s t an t de l 'accusé se 

fonde, p a r e x e m p l e , sur les consei ls de bonne foi reçus de son avocat . Le 

t r i buna l du fond doit d û m e n t t en i r c o m p t e de ces cons idé ra t ions face à la 

possibil i té d ' a p p l i q u e r les ar t ic les 3 et 5 de l ' o rdonnance de 1988. 

50. Sur ce d e r n i e r poin t , la C o u r cons t a t e q u e le j u g e du fond n ' é t a i t 

pas t enu de t i r e r des conclusions défavorab les du si lence du r e q u é r a n t . Il 

l 'a fait d a n s l 'exercice du pouvoir d i sc ré t ionna i r e que lui confèrent les 
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ar t ic les 3 et 5 et a mot ivé sa décis ion de m a n i è r e c i r cons tanc iée . La C o u r 

d ' appe l a s c r u p u l e u s e m e n t e x a m i n é les motifs ayan t a m e n é le j u g e à t i r e r 

des conclusions défavorables et a approuvé sa décision. Il ressor t 

c l a i r e m e n t du j u g e m e n t q u e le r e q u é r a n t n ' a pas é té c o n d a m n é 

exc lus ivemen t ou p r i n c i p a l e m e n t en ra ison de son si lence. Le j u g e du 

fond a d û m e n t t enu c o m p t e du poids des é l é m e n t s de p reuve fournis par 

l ' accusa t ion à l ' appui de sa t hèse , en pa r t i cu l i e r les a b o n d a n t e s p reuves 

médico léga les qui é t aya ien t f o r t e m e n t la conclusion selon laque l le il 

exis ta i t u n lien d i rec t et é t roi t e n t r e le r e q u é r a n t et les cagoules et g a n t s 

t rouvés d a n s la vo i tu re a b a n d o n n é e qu i avait é té u t i l i sée p a r les t i r eu r s 

( p a r a g r a p h e 23 c i -dessus) . Il y a lieu de n o t e r é g a l e m e n t q u e la 

dépos i t ion du r e q u é r a n t n ' a a u c u n e m e n t é té ut i le à son alibi, le j u g e du 

fond ayan t cons idéré l ' in té ressé c o m m e un t é m o i n m a l h o n n ê t e et non 

crédib le ( p a r a g r a p h e 27 c i -dessus) . Le r e q u é r a n t a ce r t e s ci té des 

t émo ins à d é c h a r g e pour conf i rmer ses d i res , à savoir qu ' i l se t rouva i t à 

la f e rme des Kelly au m o m e n t des faits e t q u e la p r é s e n c e des fibres sur ses 

hab i t s et sa p e r s o n n e pouva ien t s ' exp l ique r p a r les v ê t e m e n t s qu ' i l avait 

po r t é s p o u r t rava i l le r la veille des m e u r t r e s ( p a r a g r a p h e s 19 et 20 ci-

dessus ) . Toutefo is , il s emb le ra i t q u e l ' accusa t ion ait sapé la crédibi l i té 

des t é m o i n s de la défense pu i sque le j u g e du fond, ap r è s avoir observé 

leur c o m p o r t e m e n t à la b a r r e , a re je té leurs dépos i t ions qu ' i l a e s t imées 

m e n s o n g è r e s . La C o u r réfute l ' a r g u m e n t du r e q u é r a n t selon leque l les 

déc l a r a t i ons des t émo ins à d é c h a r g e ont é té éca r t ée s u n i q u e m e n t pa rce 

que le j u g e a t i ré des conclusions défavorables de son s i lence. La 

dépos i t ion du r e q u é r a n t l u i -même m a n q u a i t de crédibi l i té et celles de 

ses t é m o i n s à d é c h a r g e ne pouva ien t la c o m p e n s e r . 

5 1 . De l'avis de la Cour , la décis ion de t i r e r des conclusions 

défavorables doit s e u l e m e n t ê t r e cons idé rée c o m m e u n des é l é m e n t s qui 

ont a m e n é le j u g e du fond à conclure q u e les accusa t ions po r t ée s con t re le 

r e q u é r a n t ava ien t é té p rouvées au-de là de tout d o u t e r a i sonnab le . E n 

o u t r e , on ne s au ra i t aff i rmer que le j u g e , en p r o c é d a n t à des d é d u c t i o n s 

défavorables , ait dépassé les l imi tes de l ' équ i té pu isqu ' i l é ta i t fondé à 

conc lure q u e l 'on pouvait a t t e n d r e du r e q u é r a n t qu ' i l fournî t des 

expl ica t ions à la police lorsqu ' i l a é té i n t e r r o g é , d u r a n t sa g a r d e à vue , a u 

sujet de l ' endroi t où il se t rouva i t a u m o m e n t des faits et de la p r é s e n c e 

des fibres sur ses cheveux et ses v ê t e m e n t s . Il y a lieu de n o t e r que 

l ' in té ressé a é té a r r ê t é p a r la police non loin du lieu d u c r i m e et a d o n n é 

s p o n t a n é m e n t u n e expl ica t ion sur ses d é p l a c e m e n t s . Toutefo is , ap rès 

avoir é t é placé en g a r d e à vue , il est d e m e u r é s i lencieux. P o u r la Cour , la 

p r é s e n c e sur les cheveux et les v ê t e m e n t s du r e q u é r a n t de fibres qu i 

l ' i nc r imina ien t appe la i t une expl ica t ion . Le fait qu ' i l n ' e n ait fourni 

a u c u n e lorsqu ' i l a é té i n t e r r o g é p a r la police à la c a se rne de G o u g h 

pouvai t au to r i s e r à conc lure à son e n c o n t r e , p a r u n s imple r a i s o n n e m e n t 

de bon sens , qu ' i l n 'avai t a u c u n e expl ica t ion à d o n n e r et qu ' i l é ta i t 
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coupab le , d ' a u t a n t qu ' i l avait vu son avocat tous les j o u r s a p r è s les v ingt -

q u a t r e p r e m i è r e s h e u r e s lorsqu ' i l a de nouveau é té i n t e r rogé à ce sujet 

m o y e n n a n t un a v e r t i s s e m e n t . De plus , le r e q u é r a n t n ' a pas p r é t e n d u à 

son procès qu ' i l é t a i t r es té s i lencieux sur la foi du conseil de son avocat . Il 

a d o n n é p o u r seule expl ica t ion qu' i l ne coopéra i t pas avec la police 

i r l anda i se (Royal Ulster Constabulary) pa r pr inc ipe . Le j u g e du fond et la 

C o u r d ' appe l ont e x a m i n é et éca r t é ce t t e jus t i f ica t ion . O u t r e q u e la 

ra ison avancée cadre mal avec le fait q u e le r e q u é r a n t a d o n n é 

s p o n t a n é m e n t des i n fo rma t ions au s e r g e n t Ford lors de son a r r e s t a t i o n 

au pos te de con t rô le peu ap rè s les m e u r t r e s de G a r v a g h ( p a r a g r a p h e 11 

c i -dessus) , il convient de n o t e r q u e l ' in té ressé é ta i t p a r f a i t e m e n t in formé 

des conséquences de son si lence et donc conscient des r i sques qu ' i l coura i t 

à son procès en i nvoquan t ce t t e ra ison. 

52. P a r ces mot i fs , la C o u r conclut qu ' i l n 'y a pas eu violat ion de 

l 'ar t ic le 6 § 1 de la C o n v e n t i o n du fait des conclusions défavorables t i r ées 

lors du procès du si lence observé pa r le r e q u é r a n t p e n d a n t son 

i n t e r r o g a t o i r e pa r la police. 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 2 DE LA 

C O N V E N T I O N 

53. Le r e q u é r a n t sou t ien t q u e le fait d 'avoir t i ré des conclusions 

défavorables de son si lence p e n d a n t sa g a r d e à vue e m p o r t e violat ion de 

son dro i t à ê t r e p r é s u m é innocen t , g a r a n t i p a r l 'ar t ic le 6 § 2 de la 

Conven t i on ainsi libellé : 

«Toute personne accusée d'une infraction est présumée innocente jusqu 'à ce que sa 

culpabilité ait été légalement établie.» 

54. La C o u r cons idè re q u e le r e q u é r a n t r e p r e n d , sur le t e r r a i n de 

l 'ar t icle 6 § 2, la t hè se qu ' i l a déve loppée sur le t e r r a i n de l 'a r t ic le 6 § 1. 

Ayant conclu à la non-viola t ion de c e t t e d e r n i è r e disposi t ion, elle e s t i m e , 

pour les m ê m e s ra i sons , qu ' i l n 'y a pas eu viola t ion de l 'ar t ic le 6 § 2. 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N C O M B I N É AVEC L 'ARTICLE 6 § 3 c) 

55. Le r e q u é r a n t aff i rme q u e le fait de s ' ê t re vu t o t a l e m e n t pr ivé de 

l 'accès à un avocat d u r a n t les v i n g t - q u a t r e p r e m i è r e s h e u r e s de son 

i n t e r r o g a t o i r e et l ' absence d ' un h o m m e de loi lors d 'un i n t e r r o g a t o i r e de 

police sont i ncompa t ib l e s avec les d isposi t ions de l 'ar t ic le 6 § 1 de la 

C o n v e n t i o n c o m b i n é avec l 'ar t icle 6 § 3 c) . L 'ar t ic le 6 § 3 c) se lit ainsi : 

«3. Tout accusé a droit notamment à: 

(...) 
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c) se défendre lui-même ou avoir l'assistance d'un défenseur de son choix et, s'il n'a 
pas les moyens de rémunérer un défenseur, pouvoir être assisté gratuitement par un 
avocat d'office, lorsque les intérêts de la justice l'exigent ;» 

56. A l ' appui de sa t h è s e , le r e q u é r a n t soul igne q u ' u n e p e r s o n n e 

a r r ê t é e en A n g l e t e r r e en ve r tu de la légis lat ion sur la p réven t ion du 

t e r r o r i s m e a droi t à la p ré sence d 'un soliciter d u r a n t son i n t e r r o g a t o i r e et 

q u e , d e surcro î t , l ' i n t e r roga to i r e est e n r e g i s t r é . En o u t r e , il fait valoir 

q u ' e u é g a r d à l ' a r rê t de la C o u r d a n s l 'affaire J o h n M u r r a y et aux 

d i rec t ives de l'Attorney-Général ( p a r a g r a p h e 37 c i -dessus) , l 'on ne saura i t 

r e c o n n a î t r e la val idi té de sa c o n d a m n a t i o n , s inon l'on accep te ra i t 

le m a i n t i e n d ' une c o n d a m n a t i o n p r o n o n c é e en m é c o n n a i s s a n c e du droi t 

m i n i m u m à un procès équ i t ab l e g a r a n t i p a r l 'ar t icle 6 de la Conven t ion . 

57. Le G o u v e r n e m e n t observe q u e ni le r e q u é r a n t ni ses avocats n 'ont 

fait valoir d e v a n t les j u r id i c t i ons i n t e rnes q u e l ' a j o u r n e m e n t de l 'accès à 

un h o m m e de loi p e n d a n t v i n g t - q u a t r e h e u r e s a e n t r a î n é u n e injust ice. Il 

no te q u e le j u g e m e n t de p r e m i è r e i n s t ance et l ' a r rê t de la C o u r d ' appe l 

r e n f e r m e n t une ph ra se sur ce poin t . En o u t r e , le r e q u é r a n t a s e u l e m e n t 

é té pr ivé du dro i t de consu l t e r un avocat p e n d a n t les v i n g t - q u a t r e 

p r e m i è r e s h e u r e s de sa d é t e n t i o n . Lorsqu ' i l a reçu l ' ave r t i s s emen t prévu 

pa r l 'ar t ic le 5 de l ' o rdonnance de 1988, il avait dé jà consu l t é son 

solicitor, ma is a choisi de g a r d e r le si lence pa r p r inc ipe . R ien n ' ind ique 

qu' i l a u r a i t r é p o n d u si son avocat avait é té p r é s e n t . Selon le 

G o u v e r n e m e n t , il es t évident q u e l ' in té ressé n ' a u r a i t pas agi 

d i f f é r e m m e n t . De plus , les d i rec t ives de Y Attorney-Général invoquées pa r le 

r e q u é r a n t ne v i e n n e n t pas à l ' appui de sa t h è s e : d ' u n e pa r t , il a 

u n i q u e m e n t é té invité à exp l ique r la p ré sence des fibres qui 

l ' i nc r imina ien t ap r è s avoir bénéficié de conseils ju r id iques et , d ' a u t r e 

p a r t , il a pers i s té d a n s son refus de r é p o n d r e aux ques t ions de la police 

ap rè s avoir vu son avocat . De ce fait, le G o u v e r n e m e n t sou t i en t qu ' i l n'y 

a pas eu violat ion de l 'ar t icle 6 § 1 de la Conven t ion c o m b i n é avec l 'ar t icle 6 

§ 3 c ) . 

58 . La C o u r c o n s t a t e q u e le p r e m i e r j o u r de sa d é t e n t i o n le r e q u é r a n t 

a é té i n t e r r o g é m o y e n n a n t u n a v e r t i s s e m e n t . O n lui a posé des ques t ions 

sur ses d é p l a c e m e n t s au m o m e n t des m e u r t r e s de G a r v a g h et sur les 

l ibres pré levés sur ses cheveux et ses v ê t e m e n t s . A c e t t e occasion, il n 'a 

pas é té au to r i s é à consu l t e r un solicitor. 

59. La C o u r r appe l l e q u e d a n s son a r r ê t J o h n M u r r a y elle a c o n s t a t é 

q u e , vu le sys tème prévu pa r l ' o rdonnance de 1988, il é ta i t p r imord ia l pour 

les d ro i t s de la défense q u ' u n accusé ait accès à u n h o m m e de loi p e n d a n t 

la p h a s e ini t ia le des i n t e r r o g a t o i r e s de police. Elle a no té q u e d ' ap rè s 

l ' o rdonnance , au d é b u t des i n t e r r o g a t o i r e s de police, un accusé se 

h e u r t a i t à un profond d i l e m m e c o n c e r n a n t sa défense . S'il choisissai t de 

g a r d e r le s i lence, les d ispos i t ions d e l ' o rdonnance a u t o r i s a i e n t à t i r e r des 

conclusions en sa défaveur . En r e v a n c h e , s'il choisissait d e le r o m p r e au 
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cours de son i n t e r r o g a t o i r e , il s 'exposai t à c o m p r o m e t t r e sa défense sans 

n é c e s s a i r e m e n t lever le r i sque que des conclusions fussent t i r ées en sa 

défaveur . D a n s ces condi t ions , la not ion d ' équ i t é consacrée p a r l 'ar t icle 6 

exigeai t que l 'accusé eût le bénéfice de l ' ass is tance d ' un avocat dès les 

p r e m i e r s s t ades de l ' i n t e r roga to i r e de police ( a r r ê t p réc i t é , p . 55, § 66) . 

60. C e r t e s , le r e q u é r a n t s'est vu pr ivé de l 'accès à un avocat p e n d a n t 

une pé r iode plus brève q u e J o h n M u r r a y , mais il r es te q u e le refus 

d ' a u t o r i s e r un accusé , qui a reçu l ' ave r t i s s emen t r equ i s , de consu l t e r un 

avocat au cours des v i n g t - q u a t r e p r e m i è r e s h e u r e s de son i n t e r r o g a t o i r e 

p a r la police doit tou t de m ê m e ê t r e j u g é incompa t ib l e avec les dro i t s 

g a r a n t i s p a r l 'ar t icle 6. D u r a n t c e t t e pé r iode , l ' in té ressé se t rouve d a n s 

une s i tua t ion où les droi t s de la défense peuven t subi r une a t t e i n t e 

i r r é p a r a b l e en ra ison du d i l e m m e s u s m e n t i o n n é d a n s lequel 

l ' o rdonnance l ' en fe rme . Le fait q u e le r e q u é r a n t ait g a r d é le s i lence 

ap rès avoir vu son solicitor ne sau ra i t just if ier le refus. Le cons ta t de la 

C o u r q u a n t aux conclusions défavorab les t i r ées du si lence de l ' in té ressé 

( p a r a g r a p h e s 50 et 51 ci-dessus) ne sau ra i t pas non plus l ég i t imer le 

refus d 'accès à un solicitor d u r a n t les v ing t -qua t r e p r e m i è r e s h e u r e s de 

l ' i n t e r roga to i r e . Il suffit de n o t e r q u e le j u g e du fond a en fait r e t e n u 

con t re le r e q u é r a n t le si lence q u e celui-ci avait observé d u r a n t c e t t e 

pé r iode . D a n s un souci d ' é q u i t é , on a u r a i t dû g a r a n t i r au r e q u é r a n t 

l 'accès à un avocat avan t le d é b u t de son i n t e r r o g a t o i r e . 

6 1 . P a r t a n t , la C o u r e s t i m e que le refus d ' a u t o r i s e r le r e q u é r a n t à 

consu l t e r son solicitor p e n d a n t les v i n g t - q u a t r e p r e m i è r e s h e u r e s de sa 

g a r d e à vue n ' é t a i t pas conforme aux exigences de l 'ar t icle 6 § 3 c) de la 

Conven t i on . P a r t a n t , il y a eu viola t ion de ce t t e disposi t ion c o m b i n é e avec 

l 'ar t ic le 6 § 1 de la Conven t ion . 

62. Eu éga rd à ce t t e conclusion, la C o u r e s t ime qu' i l n'y a pas lieu 

d ' e x a m i n e r le gr ief du r e q u é r a n t c o n c e r n a n t le refus d ' a u t o r i s e r son 

solicitor à ass i s te r aux i n t e r r o g a t o i r e s . 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

63. Aux t e r m e s de l 'ar t ic le 41 de la Conven t ion , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable. » 

A. D o m m a g e 

64. Le r e q u é r a n t d e m a n d e r é p a r a t i o n pour sa pr iva t ion de l iber té et 

son e m p r i s o n n e m e n t ainsi q u e p o u r la souffrance et la d é t r e s s e 
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i n h é r e n t e s aux m a n q u e m e n t s dénoncés , n o t a m m e n t sa c o n d a m n a t i o n , 

l aque l le a u r a i t é t é p rononcée à tor t , en violat ion de l 'ar t ic le 6 de la 

Conven t ion . Il ne chiffre pas le pré judice a l l égué . 

65. Le G o u v e r n e m e n t fait observer que le r e q u é r a n t d e m e u r e 

i l l éga lement en l iber té et qu ' i l serai t con t r e - i nd iqué d a n s ces 

c i r cons tances q u e la C o u r lui a l loue u n e i n d e m n i t é p o u r d o m m a g e . A 

t i t r e subs id ia i re , il aff irme q u e si la C o u r devai t conc lu re à la violat ion de 

l 'ar t ic le 6 de la Conven t ion , ce cons t a t cons t i t ue ra i t en soi une sat isfact ion 

équ i t ab l e . 

66. La C o u r n e s a u r a i t spécu le r sur le point de savoir si l ' issue d u 

procès du r e q u é r a n t a u r a i t é t é d i f férente s'il avai t pu consu l t e r un 

solicitor au d é b u t de son i n t e r r o g a t o i r e . Elle convient avec le 

G o u v e r n e m e n t q u ' u n cons ta t de viola t ion d e la C o n v e n t i o n cons t i t ue en 

soi u n e sa t is fact ion é q u i t a b l e suff isante a u x fins de l 'ar t ic le 41 de la 

Conven t i on . 

B. Fra is e t d é p e n s 

67. Le r e q u é r a n t r éc l ame de ce chef la s o m m e de 8 812,50 livres 

s t e r l ing (GBP) , taxe sur la va leu r a joutée (TVA) compr i se , p o u r les 

hono ra i r e s fac tu rés p a r son conseil qu i a t ravai l lé sur l 'affaire au cours de 

la p r o c é d u r e devan t les o r g a n e s de la Conven t ion . Il d e m a n d e en ou t r e 

3 525 GBP, T V A incluse, pour les honora i r e s de son solicitor. 

68. Le G o u v e r n e m e n t invite la C o u r à r e je te r c e t t e d e m a n d e car, 

excep té deux fac tu res , le r e q u é r a n t n ' a fourni a u c u n e préc is ion de 

n a t u r e à é t a y e r sa d e m a n d e . D e p lus , le conseil de l ' in té ressé est déjà 

i n t e rvenu d a n s des r e q u ê t e s a n t é r i e u r e s sou levan t des ques t ions 

ana logues . D a n s l ' i n d e m n i t é qu 'e l l e acco rde ra , la C o u r devra i t t en i r 

c o m p t e du fait q u e les m é m o i r e s soumis en l 'espèce s ' insp i ren t d a n s une 

l a rge m e s u r e de ceux p r é s e n t é s d a n s les p r é c é d e n t e s affaires . Selon le 

G o u v e r n e m e n t , une s o m m e globale de 3 000 G B P r e p r é s e n t e r a i t un 

m o n t a n t r a i sonnab le en l 'espèce. 

69. La C o u r , s t a t u a n t en équ i t é et c o n s i d é r a n t q u e son cons t a t de 

v io la t ion se l imi te a u gr ie f du r e q u é r a n t re la t i f à l 'accès à un solicitor, 

octroie à l ' in té ressé la s o m m e de 5 000 G B P . 

C. I n t é r ê t s m o r a t o i r e s 

70. Selon les in fo rma t ions dont la C o u r dispose , le t aux légal 

appl icable au R o y a u m e - U n i à la d a t e d ' adop t ion d u p r é s e n t a r r ê t est de 

7,5 % l 'an. 
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P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r six voix con t r e u n e , qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 6 § 1 

de la Conven t i on q u a n t aux conclusions t i r ées en défaveur du 

r e q u é r a n t à cause d e son si lence ; 

2. Dit, p a r six voix c o n t r e u n e , qu ' i l n 'y a pas eu viola t ion de l 'ar t ic le 6 § 2 

de la Conven t i on ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la 

Conven t i on c o m b i n é avec l 'ar t icle 6 § 3 c) du fait q u e le r e q u é r a n t n ' a 

pas eu accès à un avocat p e n d a n t les v i n g t - q u a t r e p r e m i è r e s h e u r e s de 

sa g a r d e à vue ; 

4. Dit, p a r six voix con t re u n e , q u ' a u t i t r e du d o m m a g e m o r a l le cons ta t 

de violat ion de l 'ar t ic le 6 § 1 de la Conven t i on combiné avec le 

p a r a g r a p h e 3 c) de l 'ar t ic le 6 cons t i t ue en soi u n e sa t i s fac t ion 

équ i t ab l e suffisante aux fins de l 'ar t ic le 41 de la C o n v e n t i o n ; 

5. Dit, à l ' u n a n i m i t é , 

a) q u e l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les trois mois à 

c o m p t e r d u j o u r où l ' a r rê t s e r a d e v e n u définitif, c o n f o r m é m e n t à 

l 'ar t icle 44 § 2 de la C o n v e n t i o n , la s o m m e de 5 000 G B P (cinq mille 

livres s te r l ing) pour frais et d é p e n s ; 

b) q u e ce m o n t a n t s e r a à ma jo re r d 'un in t é rê t s imple de 7,5 % l 'an à 

c o m p t e r de l ' expi ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 

6. Rejette, pa r six voix con t r e u n e , la d e m a n d e de sa t is fact ion équ i t ab l e 

pour le su rp lus . 

Fai t en ang la i s , pu is c o m m u n i q u é p a r écrit le 6 j u i n 2000, en 

app l ica t ion des ar t ic les 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ j . - P . COSTA 

Greff ière P r é s i d e n t 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en p a r t i e 

c o n c o r d a n t e , en p a r t i e d i ss iden te de M . Louca ides . 

J . -P .C . 

S .D . 
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O P I N I O N E N P A R T I E C O N C O R D A N T E , 

E N P A R T I E D I S S I D E N T E D E M . L E J U G E L O U C A I D E S 

(Traduction) 

J e m e rall ie à la ma jo r i t é q u a n t au cons t a t de viola t ion d e l 'ar t ic le 6 § 1 

de la Conven t i on combiné avec l 'ar t ic le 6 § 3 c) . Toute fo i s , j e ne souscris 

pas à la conclus ion selon laquel le il n'y a pas eu violat ion de l 'ar t ic le 6 §§ 1 

et 2 en ce qui conce rne les déduc t ions t i rées en défaveur du r e q u é r a n t à 

cause de son s i lence. 

D a n s les affaires S a u n d e r s c. R o y a u m e - U n i ( a r r ê t du 17 d é c e m b r e 

1996, Recueil des arrêts et décisions 1996-VI) et J o h n M u r r a y c. R o y a u m e - U n i 

( a r r ê t du 8 février 1996, Recueil 1996-1), j ' a i eu l 'occasion d ' e x p r i m e r le 

point de vue selon lequel le fait de t i r e r des conclus ions défavorab les à un 

accusé en ra ison de son si lence d u r a n t son i n t e r r o g a t o i r e p a r la police est 

i ncompa t ib l e avec le droi t de g a r d e r le si lence et de ne pas ê t r e con t r a in t 

de s ' au to - inc r imine r . C o m m e j e l'ai dé jà exp l iqué , ce droi t est p r o t é g é pa r 

l 'ar t ic le 6 § 2 de la Conven t i on en t an t q u e corol la i re du pr inc ipe de la 

p r é s o m p t i o n d ' i nnocence . Il s 'agit d 'une p ro tec t ion con t re les abus 

éven tue l s des r e p r é s e n t a n t s de la loi. C 'es t pour ce t t e ra i son que j e pense 

q u e ce t t e p ro tec t ion devra i t s ' app l ique r avan t le procès , p e n d a n t la ga rde 

à vue . J e pers i s te d a n s ce t t e opinion et j e souscr is f e r m e m e n t à la thèse 

selon laquel le u n e p e r s o n n e en g a r d e à vue ne doit en a u c u n e c i rcons tance 

ê t r e c o n t r a i n t e de s ' au to - inc r imine r de q u e l q u e façon que ce soit. 

C o n t r a i r e m e n t à l 'avis de la ma jo r i t é , j ' e s t i m e q u e le droi t de g a r d e r le 

s i lence, pour ê t r e effectif, doi t ê t r e absolu . S u b o r d o n n e r ce dro i t à une 

condi t ion ou aux c i rcons tances d e l 'affaire ouvr i ra i t la voie aux abus . 

C o m m e j e l 'ai soul igné d a n s l 'affaire S a u n d e r s , il est vrai q u e ce 

pr inc ipe , b ien q u e p r o t é g e a n t les i nnocen t s , peu t en m ê m e t e m p s fournir 

un abr i p o u r les coupab les . Toute fo i s , l 'objectif cons i s t an t à pun i r le 

coupab le , aussi louable soit-il, ne devra i t pas ê t r e favorisé au d é t r i m e n t 

d e ces g r a n d s p r inc ipes , é tabl i s pa r des a n n é e s d'effort d e l ' h u m a n i t é 

p o u r a s s u r e r la p ro tec t ion effective des individus con t re l 'oppress ion et 

les abus de pouvoir . 

T o u t en r e c o n n a i s s a n t q u e «le droi t de g a r d e r le s i lence, c o m m e celui 

de ne pas c o n t r i b u e r à sa p rop re i nc r imina t ion , [est] au c œ u r de la notion 

d e procès é q u i t a b l e consac rée p a r l 'ar t icle 6 » ( p a r a g r a p h e 45 du p r é s e n t 

a r r ê t ) , la major i t é e s t ime q u e ce droi t « n e [devrai t pas] e m p ê c h e r de 

p r e n d r e en c o m p t e le si lence de l ' in té ressé , d a n s des s i tua t ions qui 

a p p e l a i e n t a s s u r é m e n t u n e expl ica t ion de sa pa r t , p o u r a p p r é c i e r la force 

de pe r suas ion des é l é m e n t s à c h a r g e » (ibidem). Toutefo is , ce t t e d é m a r c h e 

m é c o n n a î t la ph i losophie f o n d a m e n t a l e ou la ra i son d ' ê t r e du dro i t a u 

si lence qui p r o t è g e les individus, en pa r t i cu l i e r les faibles et les 
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vu lné rab l e s , con t re des m é t h o d e s oppress ives . J ' a i soul igné cela d a n s 

l 'affaire J o h n M u r r a y , d a n s laquel le j ' a i déc la ré à cet é g a r d : «(.. .) un 

accusé , lorsqu ' i l est conf ronté aux a u t o r i t é s de police avant l ' aud ience , 

seul et sans bénéficier des consei ls d ' un avocat , ne dispose pas des 

p ro tec t ions nécessa i res pour pouvoir p r é s e n t e r sa vers ion des faits de 

façon effective d a n s un con t ex t e pa r essence coercitif, où les forces de loi 

con t rô l en t la s i tua t ion . Bien qu' i l puisse ê t r e innocen t , il p eu t ne pas ê t r e 

en m e s u r e de se d i scu lpe r .» 

A la l u m i è r e de ce qui p r écède , j ' e s t i m e qu ' i l y a eu viola t ion de 

l 'ar t ic le 6 §§ 1 et 2 de la Conven t ion . P o u r ces ra i sons , j e serais disposé à 

oc t royer au r e q u é r a n t une i n d e m n i t é pour pré jud ice m o r a l , eu é g a r d à 

ce t t e violat ion ainsi q u ' a u consta t de violat ion s u s m e n t i o n n é , auque l j e 

souscr is . 
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SOMMAIRE1 

Impartialité d'un juge-commissaire à la procédure de redressement de 
sociétés commerciales présidant ensuite le tribunal prononçant la 
liquidation de ces sociétés 

Article 6 § 1 

Tribunal impartial - Procédure civile - Juge-commissaire à la procédure de redressement de 

sociétés présidant ensuite le tribunal prononçant la liquidation de ces sociétés - Impartialité 

subjective - Absence de preuve d'un manque d'impartialité personnelle du magistral -

Impartialité objective - Nature et étendue des fonctions du juge-commissaire et mesures 

adoptées par lui - Absence de similitude avec les questions à traiter par le tribunal qu'il 

présidait 

* 
* * 

Les sociétés commerciales dont le requérant était gérant et détenteur des parts 
sociales furent mises en redressement judiciaire. Une période d'observation fut 
ouverte en vue de l'établissement par un administrateur judiciaire d'un bilan 
économique et social des sociétés et de propositions tendant à la continuation ou 
à la cessation de leurs activités. Un juge-commissaire fut chargé de veiller au 
déroulement rapide de la procédure et à la protection des intérêts en présence. A 
cette fin, il adopta par voie d'ordonnances diverses mesures concernant les 
sociétés. Le requérant proposa un plan de redressement par continuation de 
l'activité de ses sociétés, dont le tribunal de commerce fut saisi par 
l 'administrateur judiciaire. Le juge-commissaire siégea comme président dans la 
formation du tribunal. Celui-ci examina le rapport de l 'administrateur et 
demanda au requérant de produire des éléments complémentaires attestant de 
l'existence de garanties financières et professionnelles suffisantes pour assurer la 
continuation de l'activité de ses sociétés. Finalement, le tribunal estima que le plan 
de redressement proposé par le requérant ne présentait pas de garanties 
suffisamment fiables pour assurer la continuation des sociétés. Il décida donc de 
mettre fin à la période d'observation et de prononcer la liquidation judiciaire des 
sociétés. Le jugement visait dans son dispositif «le rapport du juge-commissaire ». 
La cour d'appel confirma le jugement. La Cour de cassation rejeta le pourvoi formé 
par le requérant. 

Article 6 § 1 : a) S'agissant du grief du requérant selon lequel il n'a pas eu copie du 
rapport du juge-commissaire, il ressort des débats devant la Cour qu'une référence 
à un texte de loi dans le jugement du tribunal de commerce est une erreur de 
plume, le jugement ayant fait application d'un autre texte de loi. Or celui-ci ne 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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prévo i t pas le dépô t d ' u n r a p p o r t p a r le j u g e - c o m m i s s a i r e . La m e n t i o n de ce 

r a p p o r t d a n s le d i spos i t i f du j u g e m e n t s ' avère d o n c e r r o n é e . Le g r i e f du 

r e q u é r a n t s ' a p p u y a n t s u r c e t t e m e n t i o n p o u r e n d é d u i r e u n e v io la t ion du dro i t à 

u n p rocès é q u i t a b l e , il n 'y a plus m a t i è r e à c o n s t a t de v io la t ion . 

Conclusion : non-v io la t ion ( u n a n i m i t é ) . 

b) Le r e q u é r a n t n ' a p a s fourni d ' é l é m e n t s é t a b l i s s a n t q u e le juge a u r a i t agi avec un 

p r é j u g é p e r s o n n e l . Il convien t a lo rs d ' e x a m i n e r si, i n d é p e n d a m m e n t d e l ' a t t i t u d e 

p e r s o n n e l l e d u j u g e , c e r t a i n s faits vér i f iables a u t o r i s e n t à m e t t r e en cause 

l ' i m p a r t i a l i t é du t r i b u n a l . Le fait p o u r un juge d 'avoi r dé jà pr is a v a n t le p rocès 

d e s déc i s ions , sa c o n n a i s s a n c e app ro fond i e du doss ie r ou l ' app réc i a t i on 

p r é l i m i n a i r e d e s d o n n é e s d i spon ib l e s n e p e u v e n t jus t i f i e r en soi des 

a p p r é h e n s i o n s re la t ives à un m a n q u e d ' i m p a r t i a l i t é . Il i m p o r t e d e d é c i d e r si 

c o m p t e t e n u d e la n a t u r e et d e l ' é t e n d u e des fonct ions du juge a v a n t le p rocès et 

des m e s u r e s a d o p t é e s , ce d e r n i e r fit p r e u v e d ' u n pa r t i pr is épiant à la déc is ion à 

p r e n d r e lors du p rocès . En l ' e spèce , d u r a n t la p h a s e d ' o b s e r v a t i o n , le juge-

c o m m i s s a i r e pr i t d e s m e s u r e s v isan t à a s s u r e r la surv ie é c o n o m i q u e et f inanc iè re 

d e s soc ié tés a ins i q u e la g e s t i o n d e l eu r p e r s o n n e l ; le t r i b u n a l q u e p rés ida i t ce 

m a g i s t r a t deva i t e n s u i t e e x a m i n e r les g a r a n t i e s financières p r o d u i t e s p a r le 

r e q u é r a n t au s o u t i e n de son p lan de c o n t i n u a t i o n a ins i q u e l ' é ta t de ses soc ié tés . 

C e t t e a p p r é c i a t i o n se fit s u r la base d e s é l é m e n t s p r o d u i t s au t r i b u n a l et d é b a t t u s 

à l ' a u d i e n c e . C e r t e s , d u fait d e son rôle d u r a n t la p h a s e d ' o b s e r v a t i o n , le j u g e 

d i sposa d ' u n e c o n n a i s s a n c e pr iv i légiée de l ' é t a t d e s soc ié tés , soit l 'un des 

é l é m e n t s p r i s en c o m p t e p a r le t r i b u n a l p o u r s t a t u e r . T o u t e f o i s , il ne pouvai t 

p o u r a u t a n t avoir dé jà a d o p t é u n point de vue s u r le p l an d e c o n t i n u a t i o n p roposé 

p a r le r e q u é r a n t au t r i b u n a l p u i s q u e celui-ci e n a p p r é c i a la v iabi l i té a u r e g a r d des 

g a r a n t i e s fourn ies et e x a m i n é e s à l ' a u d i e n c e . P a r t a n t , il n 'y a a u c u n e ra i son 

object ive d e c ro i r e q u e la n a t u r e e t l ' é t e n d u e d e s t â c h e s du j u g e - c o m m i s s a i r e 

d u r a n t la p h a s e d ' o b s e r v a t i o n , v i san t à a s s u r e r la ges t i on c o u r a n t e des soc ié tés , 

a u r a i e n t i m p l i q u é u n p r é j u g é s u r la q u e s t i o n d i s t i n c t e à t r a n c h e r p a r le t r i b u n a l , 

c o n c e r n a n t l ' a p p r é c i a t i o n d e la v iab i l i t é d u p l a n d e c o n t i n u a t i o n p r o p o s é p a r le 

r e q u é r a n t à la fin de la p é r i o d e d ' o b s e r v a t i o n et d e s g a r a n t i e s financières 

p r o d u i t e s à l ' aud i ence . 

Conclusion : non-v io la t ion ( u n a n i m i t é ) . 
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En l 'a f fa ire M o r e l c. F r a n c e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . W. FUHRMANN,président, 

J . - P . COSTA, 

L. LOUCAIDES, 

M"" F. TULKENS, 

M. K. JUNGWIERT, 

Sir Nicolas BRATZA, 

M. K. TRAJA, juges, 

et de M""' S. DOT .LÉ, greffière de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil le 23 n o v e m b r e 1999 et le 

16 m a i 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n° 34130/96) d i r igée 

con t re la R é p u b l i q u e f rançaise et don t un ressor t i s san t de cet E t a t , 

M. H u b e r t More l («le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 20 ju i l le t 1996 

en v e r t u de l 'ancien ar t ic le 25 de la Conven t i on de s a u v e g a r d e des Droi t s 

de l ' H o m m e et des L iber tés f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é pa r M1' M. Puechavy. Le g o u v e r n e m e n t 

f rançais (« le G o u v e r n e m e n t ») est r e p r é s e n t é p a r son a g e n t , M. R. A b r a h a m . 

3. Le r e q u é r a n t a l légua i t n o t a m m e n t q u e la n o n - c o m m u n i c a t i o n du 

r a p p o r t du j u g e - c o m m i s s a i r e et des pièces l ' a c c o m p a g n a n t devan t le 

t r i buna l de c o m m e r c e ainsi q u e la p ré sence du j u g e - c o m m i s s a i r e au sein 

de ce t r i b u n a l m é c o n n a i s s a i e n t l 'ar t icle 6 § 1 de la C o n v e n t i o n en t a n t 

qu ' i l g a r a n t i t le dro i t à u n p rocès équ i t ab l e pa r un t r i b u n a l i m p a r t i a l . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e en v igueu r du Pro tocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 du 

Protocole n" 11). 

5. La r e q u ê t e a é té a t t r i b u é e à la t ro i s i ème sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é té cons t i tuée 

c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . 

6. Pa r u n e décis ion d u 6 ju i l l e t 1999, la c h a m b r e a déc la ré la r e q u ê t e 

p a r t i e l l e m e n t recevable . 

7. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé des 

observa t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 
1. Note du grejjè : la décision de la Cour est disponible au greffe. 
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8. U n e aud ience s'est dé rou l ée en publ ic au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 23 n o v e m b r e 1999. 

O n t c o m p a r u : 

— pour le Gouvernement 

M. R. ABRAHAM, d i r e c t e u r des affaires j u r i d i q u e s 

au m i n i s t è r e des Affaires é t r a n g è r e s , agent, 

M m r M. DUBROCARD, sous-di rec t r ice des d ro i t s de l ' h o m m e 

à la d i rec t ion des affaires j u r i d i q u e s 

du min i s t è r e des Affaires é t r a n g è r e s , 

M. O. DouVRELEUR, sous -d i rec teu r du droi t c o m m e r c i a l , 

du droi t immobi l i e r et de l ' en t r a ide jud ic ia i r e civile 

au m i n i s t è r e de la J u s t i c e , conseils; 

- pour le requérant 

M' M. PUECHAVY, avocat au b a r r e a u de Par i s , conseil. 

Le r e q u é r a n t é ta i t é g a l e m e n t p r é sen t à l ' aud ience . 

La C o u r a e n t e n d u M' Puechavy et M. A b r a h a m en leurs déc l a r a t i ons et 

en l eu rs r éponses a u x ques t ions posées p a r M"11' la j u g e T u l k c n s . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. Le r e q u é r a n t avait c réé cinq sociétés de t r a v a u x de c o n s t r u c t i o n afin 

de réa l i ser des b â t i m e n t s de r e s t a u r a t i o n et d ' h é b e r g e m e n t à la su i te 

d ' u n e c o m m a n d e du C o m i t é d ' o rgan i sa t ion des J e u x O l y m p i q u e s (ci-

a p r è s «le C O J O » ) . Le r e q u é r a n t é ta i t le g é r a n t de ces sociétés . Il 

d é t e n a i t 99 % des p a r t s sociales de l 'une d 'e l les , l aque l le possédai t la 

to ta l i t é des p a r t s sociales des q u a t r e a u t r e s . Il é ta i t é g a l e m e n t cau t ion de 

la quas i - to ta l i t é des c r éances d é t e n u e s à l ' encon t re de ces socié tés . 

10. Les t r a v a u x n ' ayan t pas é té achevés d a n s les dé la i s , le C O J O 

suspend i t le p a i e m e n t des t r a v a u x . Le 24 février 1992, le r e q u é r a n t 

déposa u n e d é c l a r a t i o n de cessa t ion de p a i e m e n t de ses sociétés au greffe 

du t r i b u n a l de c o m m e r c e de N a n t e r r e . 

11. Par u n j u g e m e n t du 25 février 1992, le t r i buna l de c o m m e r c e de 

N a n t e r r e ouvri t une p r o c é d u r e de r e d r e s s e m e n t jud ic ia i r e à l ' égard des 

cinq sociétés du r e q u é r a n t . Il dé s igna M e A. en qua l i t é de j u g e -

c o m m i s s a i r e , ainsi q u ' u n s u p p l é a n t , un a d m i n i s t r a t e u r j ud ic i a i r e et un 

r e p r é s e n t a n t des c réanc ie r s . Il o r d o n n a l ' ouve r tu re d ' u n e pér iode 

d 'obse rva t ion de six mois en vue d e l ' é t ab l i s s emen t , pa r l ' a d m i n i s t r a t e u r 
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jud ic i a i r e , d 'un bi lan é c o n o m i q u e et social et de p ropos i t ions conc luan t à 

la c o n t i n u a t i o n ou à la cessa t ion des act ivi tés des socié tés . C e t t e pér iode 

d 'obse rva t ion fut r e c o n d u i t e à deux repr i ses . 

12. D u r a n t la p h a s e d 'observa t ion , le j u g e - c o m m i s s a i r e pr i t des 

o r d o n n a n c e s de d i f férentes n a t u r e s : dé s igna t i on d ' un e x p e r t en cont rô le 

de ges t ion (11 m a r s 1992), d ' un c o m m i s s a i r e - p r i s e u r (6 avril 1992) et d 'un 

e x p e r t - c o m p t a b l e (22 avril 1992) ; p rononcé de forclusion de c r éances (par 

deux fois le 13 oc tobre 1992 et le 16 n o v e m b r e 1992, le 17 février 1993, les 

10 et 30 m a r s 1993, le 5 m a i 1993, le 1" j u i n 1993 et le 25 m a r s 1994); 

r e s t i t u t i o n de m a t é r i e l (les 8 s e p t e m b r e et 14 d é c e m b r e 1992 et le 

30 m a r s 1993) ; a u t o r i s a t i o n d ' i n t e rven t i on d a n s la ges t ion des hôte ls par 

le r e q u é r a n t (le 15 s e p t e m b r e 1992) ; rejet de r e q u ê t e s en r e s t i t u t i on de 

m a t é r i e l (16 n o v e m b r e 1992), en i n t roduc t ion d 'ac t ion con t r e un des 

c o c o n t r a c t a n t s et d ' a u t r e s m e s u r e s ( m ê m e d a t e ) et en r e s t i t u t i o n de 

m a t é r i e l (30 m a r s 1993) ; l i c enc i emen t s de t re ize p e r s o n n e s (le 7 avril 

1992) et d ' u n e a u t r e (le 8 s e p t e m b r e 1992) ; et enfin mise sous s éques t r e 

des c o m p t e s (le 8 s e p t e m b r e 1992). 

13. Le 23 s e p t e m b r e 1993, l ' a d m i n i s t r a t e u r j ud ic i a i r e saisit le t r i buna l 

afin qu ' i l se p rononce su r le p lan de r e d r e s s e m e n t p a r con t inua t ion 

proposé pa r le r e q u é r a n t . 

14. Le r e q u é r a n t c o m p a r u t à l ' audience et fut e n t e n d u en q u a l i t é de 

d i r igean t des sociétés en cause . L ' a d m i n i s t r a t e u r j ud ic i a i r e et le 

r e p r é s e n t a n t des c réanc ie r s furent é g a l e m e n t e n t e n d u s . L ' a d m i n i s t r a t e u r 

j ud i c i a i r e p r é s e n t a u n r a p p o r t : il exposa a u t r i buna l l ' h i s to r ique des 

opé ra t i ons ayant condui t le r e q u é r a n t à d é c l a r e r la cessa t ion de p a i e m e n t 

de ses sociétés ; il i n fo rma ensu i t e le t r i b u n a l du d é r o u l e m e n t de la pér iode 

d ' o b s e r v a t i o n ; il soul igna q u e le p l an de r e d r e s s e m e n t p r é s e n t é par le 

r e q u é r a n t avait é té accep té p a r la ma jo r i t é des c r é a n c i e r s ; il re leva des 

i n c e r t i t u d e s qu ' i l a p p a r t e n a i t selon lui au r e q u é r a n t de lever p a r la 

p r é s e n t a t i o n de g a r a n t i e s financières et profess ionnel les . 

15. Le t r i buna l déc ida (sur réqu is i t ions du p r o c u r e u r ) q u ' a v a n t 

d ' h o m o l o g u e r le p lan de r e d r e s s e m e n t p roposé p a r le r e q u é r a n t , il devait 

se p e r s u a d e r q u e le m a i n t i e n de l 'act ivi té é c o n o m i q u e de ses sociétés 

sera i t d u r a b l e . D a n s ce bu t , il devai t o b t e n i r du r e q u é r a n t des g a r a n t i e s 

financières et profess ionnel les . Il d e m a n d a donc au r e q u é r a n t de p rodu i re 

ce r t a in s d o c u m e n t s c o m p l é m e n t a i r e s afin de s ' a s su re r de l ' ex is tence de 

te l les g a r a n t i e s . Le r e q u é r a n t déposa en r e t o u r un dossier 

c o m p l é m e n t a i r e . Au vu de ce nouveau doss ier p r é s e n t é p a r le r e q u é r a n t , 

l ' a d m i n i s t r a t e u r p r é s e n t a u n r a p p o r t c o m p l é m e n t a i r e . 

16. P a r u n j u g e m e n t d u 26 oc tobre 1993, le t r i b u n a l mi t fin à la pér iode 

d 'obse rva t ion et p r o n o n ç a la l iqu ida t ion jud ic ia i r e des cinq sociétés . Il 

e s t i m a q u e le p lan de r e d r e s s e m e n t p roposé ne p r é s e n t a i t pas de 

g a r a n t i e s su f f i s ammen t fiables pour a s s u r e r la c o n t i n u a t i o n des sociétés . 

Le j u g e m e n t con tena i t n o t a m m e n t les pas sages su ivants : 
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«Qu'il échel en conséquence de dire que le plan proposé n'est pas assorti des 

garanties requises pour assurer la pérennité d'une activité économique qui se situe 

dans un secteur difficile. 

Il y a donc lieu, en application des dispositions des articles 1", 36 et 146 de la loi 

n" 85-98 du 25 janvier 1985 de prononcer la liquidation judiciaire des sociétés ci-dessus 

prévue par les dispositions du Titre III de ladite loi, en s ta tuant dans les termes ci-après ; 

PAR CES MOTIFS 

Le tribunal s tatuant publiquement en premier ressort, 

Vu le rapport de Monsieur le juge-commissaire, 

Vu le rapport de l 'Administrateur Judiciaire (...) 

Met fin à la période d'observation (...) » 

17. Le t r i buna l m a i n t i n t le j u g e - c o m m i s s a i r e d a n s ses fonct ions, mit 

fin à la mission de l ' a d m i n i s t r a t e u r et n o m m a le r e p r é s e n t a n t des 

c r éanc ie r s en qua l i t é de l i q u i d a t e u r des socié tés . Le j u g e - c o m m i s s a i r e 

faisait p a r t i e de la fo rma t ion de j u g e m e n t en q u a l i t é de p ré s iden t de la 

c h a m b r e , ass is té du v ice-prés ident du t r i b u n a l et d ' un a u t r e m a g i s t r a t . 

18. P a r un a r r ê t du 31 j a n v i e r 1994, la cour d ' appe l de Versa i l les 

conf i rma en tous po in t s le j u g e m e n t a t t a q u é . La cour rend i t sa décis ion 

ap rè s avoir e x a m i n é le p lan de c o n t i n u a t i o n proposé pa r le r e q u é r a n t 

qu i , p r é s e n t aux d é b a t s , fut e n t e n d u en ses obse rva t ions , a insi q u e le 

r a p p o r t de l ' a d m i n i s t r a t e u r j ud ic i a i r e et les conclusions du l i qu ida t eu r . 

Le 7 avril 1994, le r e q u é r a n t fo rma u n pourvoi en cassa t ion . Il p r é s e n t a 

deux moyens t i rés de la v iola t ion de l 'ar t ic le 6 d e la Conven t i on . P a r un 

a r r ê t du 23 j a n v i e r 1996, la C o u r de cassa t ion re je ta le pourvoi . Sur le 

moyen t i ré de ce q u e le t r i buna l n ' é t a i t pas i m p a r t i a l du fait de la 

p r é s e n c e du j u g e - c o m m i s s a i r e , qui avait pa r t i c ipé a c t i v e m e n t à la p h a s e 

d 'obse rva t ion des socié tés , d a n s la fo rma t ion de j u g e m e n t du t r i b u n a l qui 

a ensu i t e s t a t u é sur la l iqu ida t ion de ces sociétés , la C o u r j u g e a ce qui 

suit : 

«(...) la présence, conformément à l'article 24 du décret du 27 décembre 1985, du 
juge-commissaire dans la juridiction qui prononce la liquidation judiciaire n'est pas 
contraire aux dispositions de l'article 6-1 de la Convention européenne de sauvegarde 
des Droits de l 'Homme cl des Libertés fondamentales; que le moyen n'est pas 
fondé; (...)» 

Le d e u x i è m e moyen du r e q u é r a n t é ta i t ainsi libellé : 

« (...) le rapport du juge-commissaire et les pièces qui l 'accompagnaient n'ont pas été 

communiqués aux exposants; ce en quoi le procès n'était pas équitable au sens de 

l'article 6 § 1 de la Convention et en quoi les droits de la défense n'étaient pas 

respectés au sens de l'article 16 du nouveau code de procédure civile. Le procès ne peut 

être dit équitable - toujours au sens de la Convention européenne - que si l'égalité des 

armes est assurée, en d'autres termes que si chaque partie dispose de la connaissance de 

la totalité des éléments au vu desquels s tatuera le tribunal. Parmi ces éléments, le 

rapport du juge-commissaire joue un rôle prépondérant pour orienter la décision de la 
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juridiction. Or il s'agit d'une pièce secrète, que le débiteur ne peut ni connaître (elle 

n'est pas transmise, ne figure pas au dossier officiel communicablc, n'est pas lue à 

l'audience) ni par suite discuter. Le principe du procès équitable est ainsi méconnu 

selon la Convention; les droits de la défense sont ignorés selon le Nouveau code de 

procédure civile. » 

La C o u r r épond i t ce qu i sui t : 

« (...) aux termes de l'article 111 du décret du 27 décembre 1985, le rapport du juge-

commissaire peut être présenté oralement ; que cette disposition n'est pas contraire à 

l'article 6 de la Convention européenne de sauvegarde des droits de l 'homme; que, dès 

lors qu'il n'est pas soutenu que le juge-commissaire n'a pas oralement présenté son 

rapport, le moyen ne peut être accueilli ; (...) » 

Le r e q u é r a n t soulevai t é g a l e m e n t un moyen t i ré de l ' absence de 

convocat ion et d ' aud i t ion , devan t la cour d ' appe l , d ' u n c o c o n t r a c t a n t . La 

C o u r r e j e t a é g a l e m e n t ce moyen au mot i f su ivant : 

«(...) la convocation du cocontractant devant la cour d'appel ne s'impose que lorsque 

la cession du contrat, dans le cadre d'un plan de cession de l 'entreprise, est envisagée; 

qu'aucune disposition ne prévoit la convocation du cocontractant en cas de prononcé de 

la liquidation judiciaire; que le moyen n'est donc pas fondé ; (...) » 

P a r a l l è l e m e n t , le 27 février 1995, le r e q u é r a n t déposa u n e r e q u ê t e 

a u p r è s du p rés iden t du t r i buna l de c o m m e r c e afin d ' ob ten i r 

c o m m u n i c a t i o n du r a p p o r t du j u g e - c o m m i s s a i r e . P a r u n e o r d o n n a n c e du 

15 m a r s 1995, le p r é s iden t du t r i b u n a l de c o m m e r c e de N a n t e r r e d é b o u t a 

le r e q u é r a n t au mot i f q u e : 

«le rapport du juge-commissaire est enfermé dans le secret du délibéré et ne peut 

être communiqué à quiconque »>. 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

19. Lo i n 85-98 d u 25 j a n v i e r 1985 r e l a t i v e au r e d r e s s e m e n t e t 

à la l i q u i d a t i o n j u d i c i a i r e s d e s e n t r e p r i s e s e t s o n d é c r e t 

d ' a p p l i c a t i o n n' 85 -1388 du 2 7 d é c e m b r e 1 9 8 5 1 

Objet des procédures de redressement et de liquidation 

Article 1" - «Il est institué une procédure de redressement judiciaire destinée à 

permettre la sauvegarde de l 'entreprise, le maintien de l'activité et de l'emploi et 

l 'apurement du passif. 

Le redressement judiciaire est assuré selon un plan arrêté par décision de justice à 

l'issue d'une période d'observation. Ce plan prévoit, soit la continuation de l 'entreprise, 

soit sa cession. Lorsque aucune de ces solutions n'apparaît possible, il est procédé à la 

liquidation judiciaire. » 

I. Note du grejfe: les articles dont l'origine n'est pas précisée font partie de la loi n" 85-98 du 

25 janvier 1985. 
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Article H - « Le jugement de redressement judiciaire ouvre une période d'observation 

en vue de l'établissement d'un bilan économique et social et de propositions tendant à la 

continuation ou à la cession de l 'entreprise. Dès lors qu'aucune de ces solutions 

n'apparaît possible, le tribunal prononce la liquidation judiciaire. » 

Article 10 - «Dans le jugement d'ouverture, le tribunal désigne le juge-commissaire 

[sur une liste établie par le président parmi les juges ayant au moins deux ans 

d'ancienneté] et deux mandataires de justice qui sont l 'administrateur et le 

représentant des créanciers. Il invite le comité d'entreprise ou, à défaut, les délégués 

du personnel ou, à défaut de ceux-ci, les salariés à désigner, au sein de l 'entreprise, un 

représentant des salariés (...) » 

Fondions du juge-commissaire durant la période d'observation 

Article 14 - « Le juge-commissaire est chargé de veiller au déroulement rapide de la 

procédure et à la protection des intérêts en présence.» 

Article 20 - «L'administrateur reçoit du juge-commissaire tous renseignements et 

documents utiles à l'accomplissement de sa mission et de celles des experts.» 

Pouvoirs du juge-commissaire durant la période d'observation 

Pouvoi r de con t rô l e de la s i t ua t i on de la soc ié té 

Article 1 3 - « L'administrateur et le représentant des créanciers tiennent informés le 

juge-commissaire et le procureur de la République du déroulement de la procédure. 

Ceux-ci peuvent à toute époque requérir communication de tous actes ou documents 

relatifs à la procédure. 

Le procureur de la République communique au juge-commissaire sur la demande de 

celui-ci ou d'office, nonobstant toute disposition législative contraire, tous les 

renseignements qu'il détient et qui peuvent être utiles à la procédure. » 

Article 19 - «Le juge-commissaire peut, nonobstant toute disposition législative ou 

réglementaire contraire, obtenir communication par les commissaires aux comptes, les 

membres et représentants du personnel, par les administrations et organismes publics, 

les organismes de prévoyance et de sécurité sociales, les établissements de crédit ainsi 

que les services chargés de centraliser les risques bancaires et les incidents de paiement 

< l r s renseignements de nature à lui donner une exacte information sur la situation 

économique et financière de l 'entreprise.» 

Article 2 9 - «Au cours de la période d'observation, le juge-commissaire peut ordonner 

la remise à l 'administrateur des lettres adressées au débiteur (...) » 

Pouvoi r d ' i n t e rven t ion dans la ges t ion d e l ' e n t r e p r i s e 

Article 25 du décret - « Le juge-commissaire statue par ordonnance sur les demandes, 

contestations et revendications relevant de sa compétence ainsi que sur les réclamations 

formulées contre les actes de l 'administrateur, du représentant des créanciers, du 

commissaire à l'exécution du plan, du liquidateur et du représentant des salariés. 

Si le juge-commissaire n'a pas s tatué dans un délai raisonnable, le tribunal peut se 

saisir d'office ou être saisi à la demande d'une partie. 
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Les ordonnances du juge-commissaire sont immédiatement déposées au greffe et 

communiquées aux mandataires de justice. Elles peuvent faire l'objet d'un recours 

[devant le tr ibunal] . 

Le tribunal peut se saisir d'office dans le même délai aux fins d'annulation ou de 

réformation de l 'ordonnance. » 

Article 27 - «Le juge-commissaire peut prescrire l'inventaire des biens de l 'entreprise 

et l'apposition des scellés. » 

Article 28 du décret - « Le juge-commissaire autorise l 'administrateur ou le débiteur 

à remettre au représentant des créanciers les sommes nécessaires à l'accomplissement 

de la mission de ce dernier. » 

Article 30 - «Le juge-commissaire fixe la rémunérat ion afférente aux fonctions 

exercées par le chef d'entreprise ou les dirigeants de la personne morale (...) » 

Article 33 - «Le jugement ouvrant la procédure emporte, de plein droit, interdiction 

de payer toute créance née antér ieurement au jugement d'ouverture. 

Le juge-commissaire peut autoriser le chef d'entreprise ou l 'administrateur à faire un 

acte de disposition étranger à la gestion courante de l 'entreprise, à consentir une 

hypothèque ou un nantissement ou à compromettre ou transiger. 

Le juge-commissaire peut aussi les autoriser à payer des créances antérieures au 

jugement, pour retirer le gage ou une chose légitimement retenue, lorsque ce retrait 

est justifié par la poursuite de l'activité. 

Tout acte ou tout paiement passé en violation des dispositions du présent article est 

annulé à la demande de tout intéressé, présentée dans un délai de trois ans à compter de 

la conclusion de l'acte ou du paiement de la créance. Lorsque l'acte est soumis à 

publicité, le délai court à compter de celle-ci.» 

Article 34 - « Le juge-commissaire statue par ordonnance sur les propositions de 

substitution de garanties par des garanties équivalentes faites par le débiteur ou 

l 'administrateur aux créanciers à défaut d'accord entre eux. » 

Article 39 in fine - «Le juge-commissaire peut autoriser le débiteur ou 

l 'administrateur, selon le cas, à vendre des meubles garnissant les lieux loués soumis à 

dépérissement prochain, à dépréciation imminente ou dispendieux à conserver, ou dont 

la réalisation ne met pas en cause, soit l'existence du fonds, soit le maintien de garanties 

suffisantes pour le bailleur.» 

Article 45 - «Lorsque des licenciements pour motif économique présentent un 

caractère urgent, inévitable et indispensable pendant la période d'observation, 

l 'administrateur peut être autorisé par le juge-commissaire à procéder à ces 

licenciements (...)» 

Article 53 - «A défaut de déclaration dans des délais fixés par décret en Conseil 

d 'Etat, les créanciers ne sont pas admis dans les répartitions et dividendes à moins que 

le juge-commissaire ne les relève de leur forclusion s'ils établissent que leur défaillance 

n'est pas duc à leur fait (...) » 
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Pouvoir de décis ion 

Article 101 - «Au vu des propositions du représentant des créanciers, le juge-

commissaire décide de l'admission ou du rejet des créances ou constate soit qu'une 

instance est en cours, soit que la contestation ne relève pas de sa compétence (...) » 

Article 156 - «Le juge-commissaire ordonne la vente aux enchères publiques ou de 

gré à gré des autres biens de l'entreprise (...) » 

Article 173 - «Ne sont susceptibles ni d'opposition, ni de tierce opposition, ni d'appel, 
ni de recours en cassation : 

(...) 

2. Les jugements par lesquels le tribunal statue sur le recours formé contre les 
ordonnances rendues par le juge-commissaire (...) » 

Prérogatives diverses 

Article 12 — «Le tribunal peut, soit d'office, soit sur proposition du juge-commissaire 

ou à la demande du procureur de la République, procéder au remplacement de 

l 'administrateur, de l'expert ou du représentant des créanciers (...) » 

Article 15 - «Un ou deux des contrôleurs choisis parmi les créanciers peuvent être 

désignés par ordonnance du juge-commissaire (...) » 

Décision du tribunal sur le plan de continuation ou de cessation de l'entreprise 

Jugement arrêtant le plan 

Article 61 - «Après avoir entendu ou dûment appelé le débiteur, l 'administrateur, le 

représentant des créanciers ainsi que les représentants du comité d'entreprise ou, à 

défaut, des délégués du personnel, le tribunal statue nu vu du rapport de 

l 'administrateur et arrête un plan de redressement ou prononce la liquidation (...) » 

L 'a r t ic le 36 se s i tue d a n s la p a r t i e de la loi re la t ive à la pou r su i t e de 

l 'act ivi té de l ' en t r ep r i se . Selon la loi, l 'activité de l ' en t r ep r i se est 

poursuivie p e n d a n t la pér iode d 'observa t ion , sous réserve des d isposi t ions 

de l 'ar t icle 36 qui se l isent c o m m e suit : 

«A tout moment, le tribunal, à la demande de l 'administrateur, du représentant des 

créanciers, du débiteur, du procureur de la République ou d'office et sur rapport du 

juge-commissaire, peut ordonner la cessation totale ou partielle de l'activité ou la 

Liquidation judiciaire. 

Le tribunal statue après avoir entendu ou dûment appelé en chambre du conseil, le 

débiteur, l 'administrateur, le représentant des créanciers et les représentants du comité 

d'entreprise ou, à défaut, des délégués du personnel. » 

2 0 . Arrê t d e la c o u r d 'appe l d e G r e n o b l e d u 11 s e p t e m b r e 1997, 

H a p i a n c. Uidoux, Recueil Dalloz 1998 , J. 128 

La C o u r ind iqua q u e : 

«le juge-commissaire assume des fonctions de contrôle de l 'administration et de la 

liquidation judiciaire, qu'il exerce aussi des fonctions d'instruction, que sa présence 
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dans la formation de jugement déroge au principe de séparation de l'instruction et de 

jugement ». 

Les faits c o n c e r n a i e n t c e p e n d a n t un a u t r e aspec t de la p r o c é d u r e , celle 

de la mise en faillite pe r sonne l l e du d i r igean t d ' une société e l l e -même 

mise en l iqu ida t ion . Le m ê m e m a g i s t r a t avait s iégé c o m m e p ré s iden t et 

j u g e - c o m m i s s a i r e d a n s les deux ins tances ayant p rononcé le r e d r e s s e m e n t 

j ud i c i a i r e puis la l iqu ida t ion j ud i c i a i r e d ' u n e s o c i é t é ; ensu i t e il avai t fait 

dé l ivrer une c i ta t ion à c o m p a r a î t r e devant le t r i buna l de c o m m e r c e au 

d i r igean t de ce t t e société (c i ta t ion r e c o m m a n d a n t la mise en faillite 

pe r sonne l l e du d i r i g e a n t ) et avai t p rés idé le t r i buna l qu i p rononça la 

mise en faillite pe r sonne l l e du d i r igean t . La cour d ' appe l a a n n u l é le 

j u g e m e n t du t r i buna l de c o m m e r c e p o u r viola t ion de l 'ar t ic le 6 § 1 de la 

Conven t ion . Elle a e s t imé que la p ré sence du j u g e - c o m m i s s a i r e d a n s la 

format ion de j u g e m e n t dé rogea i t au p r inc ipe de s é p a r a t i o n de 

l ' ins t ruc t ion et du j u g e m e n t et pouvai t l ég i t imer les a p p r é h e n s i o n s du 

d e m a n d e u r q u a n t au m a n q u e d ' i m p a r t i a l i t é objective du t r i buna l ayan t 

r e n d u la décision a t t a q u é e (Recueil Dalloz 1998, j u r i s p r u d e n c e , pp . 128 et 

suiv.) . La cour d ' a p p e l se fonda e s sen t i e l l emen t su r le rôle des a p p a r e n c e s 

en s ' appuyan t e x p r e s s é m e n t sur les a r r ê t s Delcour t c. Be lg ique du 

17 j a n v i e r 1970, sér ie A n" 11, p . 17, § 3 1 , et De C u b b e r c. Be lg ique du 

26 oc tobre 1984, sé r ie A n" 86, p . 14, § 26. 

E N D R O I T 

SUR I A V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

21 . D a n s le c ad re de la p r o c é d u r e devan t le t r i buna l de c o m m e r c e , le 

r e q u é r a n t a l lègue la violat ion d e l 'ar t ic le 6 § 1 d e la C o n v e n t i o n en t an t 

qu ' i l g a r a n t i t le droi t à un procès équ i t ab le pa r un t r i buna l impar t i a l . Le 

G o u v e r n e m e n t con te s t e ce t t e t hè se . 

22. L 'ar t ic le 6 § 1 dispose n o t a m m e n t : 

«Toute personne a droit à ce que sa cause soit entendue équitablcment (...), par un 

tribunal indépendant et impartial, établi par la loi, qui décidera (...) des contestations 

sur ses droits et obligations de caractère civil (...) » 

A. S u r le d é f a u t a l l é g u é d ' é q u i t é de la p r o c é d u r e d e v a n t le 

t r i b u n a l d e c o m m e r c e 

/. Thèses des comparants 

23 . D a n s ses obse rva t ions éc r i t e s , le r e q u é r a n t relève q u e le j u g e m e n t 

du t r i b u n a l de c o m m e r c e m e n t i o n n e le r a p p o r t du j u g e - c o m m i s s a i r e dans 
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ses visas. Il en conclut q u e le r a p p o r t en q u e s t i o n , p révu p a r l 'ar t ic le 36 de 

la loi du 25 j a n v i e r 1985, é ta i t u n e pièce écr i te s inon le j u g e m e n t a u r a i t 

po r t é la m e n t i o n « e n t e n d u » . La C o u r d e cassa t ion de son côté n ' a pas 

r a p p o r t é la p reuve con t r a i r e de l ' ex is tence du r a p p o r t . Le r e q u é r a n t 

renvoie é g a l e m e n t à l ' o rdonnance du 15 m a r s 1993 r e n d u e p a r le 

p r é s i d e n t du t r i buna l d e c o m m e r c e de N a n t e r r e qu i , r o m p u à 

l ' expér ience de ce t t e jur id ic t ion, n ' au ra i t pu c o m m e t t r e de confusion 

e n t r e le r a p p o r t p r é s e n t é à l ' audience p a r le j u g e - c o m m i s s a i r e et les 

p ropos é c h a n g é s à l ' aud ience avec ses col lègues . Le r e q u é r a n t sou t ien t 

donc qu ' i l y a eu en l 'espèce un r a p p o r t écri t p r é s e n t é au t r i b u n a l pa r le 

j u g e - c o m m i s s a i r e . 

O r il se p la in t que c e t t e pièce soumise aux j u g e s n ' a pas é té 

c o m m u n i q u é e aux pa r t i e s , en m é c o n n a i s s a n c e du droi t à u n e p r o c é d u r e 

con t r ad i c to i r e d a n s le respect de l 'égal i té des a r m e s . Le c a r a c t è r e 

con t r ad i c to i r e des d é b a t s suppose q u e le j u g e ne fonde pas sa décision 

s u r un é l é m e n t non soumis à la con t rad ic t ion des pa r t i e s et l ' égal i té d e s 

a r m e s exige q u e c h a q u e p a r t i e puisse expose r sa cause au t r i buna l dans 

des condi t ions qui a s s u r e n t un équi l ib re e n t r e les pa r t i e s à l ' ins tance (voir 

n o t a m m e n t les a r r ê t s D o m b o B e h e c r B.V. c. Pays-Bas du 27 oc tobre 1993, 

série A n" 274, p . 19, § 33 , et H e n t r i c h c. F rance du 22 s e p t e m b r e 1994, 

sér ie A n " 296-A, p . 22, § 5 6 ) . 

D a n s sa p la idoi r ie à l ' aud ience , l 'avocat du r e q u é r a n t aff i rma que dès 

lors q u ' u n plan de r e d r e s s e m e n t avait é té p r é s e n t é au t r i b u n a l , l 'ar t icle 61 

de la loi du 25 j a n v i e r 1985 é ta i t appl icable . 

24. Le G o u v e r n e m e n t r appe l l e que le j u g e - c o m m i s s a i r e peu t ê t r e 

condui t à é t ab l i r d e u x types de r a p p o r t s de n a t u r e t r è s d i f férente d a n s le 

c ad re d ' u n e p r o c é d u r e de l iquida t ion j ud i c i a i r e . Il y a en p r e m i e r lieu le 

r appor t prévu à l 'ar t icle 36 de la loi du 25 j a n v i e r 1985 d a n s l ' hypothèse où 

c'est à la d e m a n d e du j u g e - c o m m i s s a i r e q u e le t r i buna l est saisi p o u r 

o r d o n n e r la cessa t ion de l 'act ivi té ou la l iquidat ion . D a n s ce cas , le 

r appor t est un ac t e d e p r o c é d u r e c o m m u n i q u é aux p a r t i e s . C e t t e 

hypo thèse n 'es t pas p e r t i n e n t e en l 'espèce car le t r i buna l a é t é saisi à 

l ' ini t ia t ive de l ' a d m i n i s t r a t e u r jud ic ia i r e en appl ica t ion de l 'ar t ic le 61 de 

la loi de 1985 p réc i t ée . O r le r e q u é r a n t ne p r é t e n d pas que ce r a p p o r t ne 

lui a pas é t é c o m m u n i q u é p o u r c o m m e n t a i r e . 

25. L o r s q u e le t r i b u n a l a é t é saisi - c o m m e en l 'espèce - par 
l ' a d m i n i s t r a t e u r judic ia i re , le j u g e - c o m m i s s a i r e p r é s e n t e aux a u t r e s 

j u g e s du t r ibuna l l ' ensemble des m e s u r e s qu ' i l a pr i ses au cours de la 

pér iode d 'obse rva t ion et l eur d o n n e son opinion sur la décis ion finale q u e 

le t r i buna l doit p r e n d r e ; ce rappor t n 'es t e n t o u r é d ' a u c u n fo rmal i sme et 

en p r a t i q u e est le plus souvent ora l . Si en l 'espèce le j u g e m e n t d u t r i b u n a l 

de c o m m e r c e fait e x p r e s s é m e n t ré fé rence à ce r a p p o r t pa r la 

m e n t i o n « v u » , cela n ' imp l ique pas fo rcémen t qu ' i l y eu t l ec tu re d 'un 

d o c u m e n t écr i t . 
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Selon le G o u v e r n e m e n t , d a n s c e t t e seconde hypo thèse , le r a p p o r t du 

j u g e - c o m m i s s a i r e peu t ê t r e soumis au secre t d u dé l ibé ré car le rôle j o u é 

pa r le j u g e - c o m m i s s a i r e a u p r è s de ses col lègues d u r a n t le dé l ibé ré 

s ' a p p a r e n t e à celui d ' un j u g e - r a p p o r t e u r d a n s u n e ju r id i c t ion collégiale. 

O r d a n s son a r r ê t R e i n h a r d t et S l imane-Ka ïd c. F r a n c e ( a r r ê t du 31 m a r s 

1998, Recueil des arrêts et décisions 1998-11, pp . 665-666, § 105), la C o u r a déjà 

j u g é q u e l 'analyse j u r i d i q u e d ' u n e affaire et l 'avis du consei l ler r a p p o r t e u r 

sur le m é r i t e du pourvoi en cassa t ion é t a i en t « l é g i t i m e m e n t couver t s par 

le secre t du dé l i bé r é» . De plus , dès lors q u ' e n l 'espèce le r a p p o r t n ' a é té 

c o m m u n i q u é à a u c u n e des p a r t i e s à l ' i n s t ance , il n 'y a p a s e u r u p t u r e d e 

l 'égal i té des a r m e s e n t r e les pa r t i e s . 

26. Le G o u v e r n e m e n t invoque, p o u r la p r e m i è r e fois à l ' audience 

en r éponse à u n e ques t i on posée p a r la C o u r , u n e e r r e u r de p l u m e 

d a n s la r édac t i on du j u g e m e n t du 26 oc tob re 1993, sans ê t r e 

con t red i t pa r l 'avocat du r e q u é r a n t su r ce p o i n t : les ré fé rences à 

l 'ar t ic le 36 de la loi d u 25 j a n v i e r 1985 sont i nexac te s car en réa l i té 

c 'est l 'ar t icle 61 de la loi qu i s ' app l iqua i t . Il en veut p o u r preuve la 

l ec tu re de l ' ensemble du j u g e m e n t : celui-ci ind ique q u e le t r ibuna l a 

é té saisi , à la fin d e la pér iode d 'obse rva t ion , pa r l ' a d m i n i s t r a t e u r 

jud ic ia i r e p o u r se p r o n o n c e r sur le p lan de r e d r e s s e m e n t p roposé ce 

qu i co r re spond à la p r o c é d u r e prévue à l 'ar t icle 61 préc i té et non à 

celle p révue à l 'ar t ic le 36. 

2. Appréciation de la Cour 

27. La C o u r rappe l le q u e le droi t à une p r o c é d u r e con t rad ic to i r e 

« i m p l i q u e en pr inc ipe la facul té p o u r les pa r t i e s à un procès , péna l ou 

civil, de p r e n d r e conna i s sance de t o u t e pièce ou obse rva t ion p r é s e n t é e a u 

j u g e , m ê m e pa r un m a g i s t r a t i n d é p e n d a n t , en vue d ' in f luencer sa décision, 

et de la d i s c u t e r » ( a r r ê t Lobo M a c h a d o c. P o r t u g a l du 20 février 1996, 

Recueil 1996-1, pp . 206-207, § 3 1). 

Le pr inc ipe de l 'égal i té des a r m e s « - l 'un des é l é m e n t s de la no t ion plus 

large de procès équ i t ab l e - r equ i e r t que c h a q u e p a r t i e se voie offrir une 

possibi l i té r a i sonnab le de p r é s e n t e r sa cause d a n s des condi t ions qui ne la 

p l acen t pas d a n s u n e s i t ua t ion d e ne t d é s a v a n t a g e p a r r a p p o r t à son 

a d v e r s a i r e » ( a r r ê t N i d e r ô s t - H u b e r c. Suisse du 18 février 1997, Recueil 

1997-1, p. 107, § 23) . 

28. La C o u r no te tou t d ' abo rd q u e le G o u v e r n e m e n t c o m m e le 

r e q u é r a n t on t fait r é fé rence , p o u r la p r e m i è r e fois à l ' aud ience devan t 

el le , au fait q u e la p r o c é d u r e suivie devan t le t r i buna l de c o m m e r c e é ta i t 

régie pa r l 'ar t icle 61 de la loi du 25 j a n v i e r 1985 et non pa r l 'ar t icle 36 de 

ce t t e loi, c o n t r a i r e m e n t à ce qu i est i nd iqué d a n s le j u g e m e n t ( p a r a g r a p h e 

16 c i -dessus) . C e l a se dédu i r a i t de la l ec tu re de la mo t iva t ion d u j u g e m e n t 

d a n s son e n s e m b l e . 
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29. La C o u r cons t a t e qu ' i l r essor t de la mot iva t ion du j u g e m e n t q u e la 

p r o c é d u r e devan t le t r i b u n a l s 'est ainsi dé rou l ée : le t r i buna l a é t é saisi à la 

r e q u ê t e de l ' a d m i n i s t r a t e u r j ud ic i a i r e pour se p r o n o n c e r su r le p lan de 

r e d r e s s e m e n t p roposé pa r le r e q u é r a n t ; le t r i buna l a e x a m i n é le p lan de 

r e d r e s s e m e n t , il a e n t e n d u l ' a d m i n i s t r a t e u r j ud ic i a i r e ainsi q u e le 

r e p r é s e n t a n t des c r éanc i e r s et il a s t a t u é au vu du r a p p o r t de 

l ' a d m i n i s t r a t e u r . C e s faits ne sont pas con te s t é s pa r les pa r t i e s . 

30. La C o u r relève q u e ces é l é m e n t s co r robo ren t la t hèse , s o u t e n u e à 

l ' aud ience , selon laque l le le j u g e m e n t a é té pris en appl ica t ion de 

l 'a r t ic le 61 de la loi du 25 j a n v i e r 1985. Elle j u g e ainsi é tab l i q u e la 

r é fé rence à l 'ar t ic le 36 de la loi de 1985 d a n s le j u g e m e n t est une e r r e u r 

de p l u m e c o m m i s e lorsque le d o c u m e n t a é t é dac ty log raph ié (voir, mutatis 

mutandis, Douiyeb c. Pays-Bas [ G C ] , n" 31464/96, § 52, 4 aoû t 1999, non 

pub l ié ) , ce qu i n ' e s t pas c o n t e s t é p a r les pa r t i e s . 

3 1 . La C o u r observe ensu i t e q u e la p r o c é d u r e suivie aux t e r m e s de 

l 'ar t icle 61 ne prévoit pas le dépô t d 'un r a p p o r t écrit pa r le j u g e -

c o m m i s s a i r e ( p a r a g r a p h e 19 c i -dessus) , c o n t r a i r e m e n t à celle p révue à 

l 'ar t ic le 36. La C o u r en conclut q u e la m e n t i o n d ' u n tel r a p p o r t d a n s les 

visas du j u g e m e n t se révèle é g a l e m e n t e r r o n é e . 

O r il ressor t du dossier q u e le gr ief du r e q u é r a n t s ' appuie sur ces 

m e n t i o n s du j u g e m e n t pour a l l éguer u n e viola t ion de l 'ar t icle 6. 

32. Des é l é m e n t s à la disposi t ion de la C o u r , il ressor t donc q u e le gr ief 

du r e q u é r a n t est fondé su r des m e n t i o n s e r ronées du jugemen t du 

t r i b u n a l de c o m m e r c e . 

33 . D a n s ces c i r cons tances pa r t i cu l i è r e s , la C o u r cons t a t e qu' i l n 'y a 

pas m a t i è r e à violat ion de l 'ar t icle 6 § 1 en t an t qu ' i l g a r a n t i t le droi t à 

un procès é q u i t a b l e dans le respec t de l 'égal i té des a r m e s . 

B. Sur l e d é f a u t a l l é g u é d ' i m p a r t i a l i t é d u j u g e - c o m m i s s a i r e 
d e v a n t le t r i b u n a l d e c o m m e r c e 

/. Thèses des comparants 

34. Le r e q u é r a n t m e t en c a u s e l ' impar t i a l i t é subject ive du j u g e -

c o m m i s s a i r e . Il en veut p o u r p reuve des é l é m e n t s c o n t e n u s d a n s le 

j u g e m e n t du t r i buna l de c o m m e r c e . 

Il invoque la n o n - c o m m u n i c a t i o n du r a p p o r t du juge -commissa i r e , des 

e r r e u r s d a n s l 'exposé des faits du j u g e m e n t ainsi q u e des omiss ions d a n s 

sa mot iva t ion r e l a t i v e m e n t à ce r t a in s faits c o n c e r n a n t les sociétés , des 

omiss ions sur les difficultés r e n c o n t r é e s d a n s le d é r o u l e m e n t de la 

pér iode d 'obse rva t ion et su r le m o n t a n t cons idé rab le des c r éances des 

sociétés en cause , à quoi s ' a jou ten t les re la t ions confl ictuelles e n t r e u n e 

des sociétés et le j u g e - c o m m i s s a i r e . 
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Il soul igne que le t r i buna l n 'a pas rectif ié les e r r e u r s c o m m i s e s dans le 

r a p p o r t p r é s e n t é pa r l ' a d m i n i s t r a t e u r , l ' absence de d é b a t con t r ad i c to i r e 

sur les r e p r o c h e s ad res sés aux c a n d i d a t s à la p o u r s u i t e de l 'activité 

des sociétés ainsi q u e l ' appréc ia t ion e r r o n é e de leurs a p t i t u d e s 

profess ionnel les . 

Il a joute q u ' a u c u n e pou r su i t e ne fut e n g a g é e con t re des t ie rs ayan t 

p e r p é t r é des a g i s s e m e n t s d é l i c t u e u x a u pré jud ice d e ses socié tés . 

35. Selon le r e q u é r a n t , ses a p p r é h e n s i o n s se t rouven t jus t i f i ées p a r les 

é l é m e n t s objectifs su ivan t s . 

L 'a r t ic le 26 du déc re t du 27 d é c e m b r e 1985 prévoit q u e le j u g e -

c o m m i s s a i r e ne peu t s iéger , à pe ine de nul l i t é du j u g e m e n t , lo rsque le 

t r i buna l s 'est saisi d'office ou s t a t u e su r u n r ecour s formé con t r e u n e de 

ses o r d o n n a n c e s . Le r e q u é r a n t sou t i en t qu ' i l est con t r ad ic to i r e q u e le 

t r i buna l puisse , d a n s ce r t a in s cas , a c c e p t e r la p ré sence du j u g e -

c o m m i s s a i r e et la refuser clans d ' a u t r e s pu i sque le doss ier de la 

p r o c é d u r e collective forme un tou t . 

Aux t e r m e s de la loi du 25 j a n v i e r 1985 ( p a r a g r a p h e 19 c i -dessus) , le 

j u g e - c o m m i s s a i r e dispose de pouvoirs t r è s é t e n d u s d u r a n t la phase 

d 'obse rva t ion des socié tés . C 'es t ainsi q u e , d u r a n t ce t t e p h a s e de la 

p r o c é d u r e , il est pa r t i e p r e n a n t e à la ges t ion des sociétés et d ispose d ' un 

pouvoir d ' i n fo rma t ion et d ' i n s t ruc t ion qu i lui p e r m e t de d i r iger les 

sociétés en cause . 

En l 'occur rence , le j u g e - c o m m i s s a i r e r end i t t r e n t e o r d o n n a n c e s dans 

des d o m a i n e s auss i divers q u e les l i cenc iemen t s , les s é q u e s t r e s de 

c o m p t e s , des ven te s d e m e u b l e s et d ' i m m e u b l e s , e tc . O r sur d e n o m b r e u x 

po in t s le r e q u é r a n t ne p a r t a g e a i t pas l 'avis du j u g e - c o m m i s s a i r e . Le 

r e q u é r a n t pouvai t donc avoir l ' impress ion de c o m p a r a î t r e devan t un 

adve r sa i r e . De p lus , de n o m b r e u s e s décis ions p ré jugea i en t de son 

a t t i t u d e d a n s la fo rma t ion de j u g e m e n t . 

Le r e q u é r a n t en dédu i t que le j u g e - c o m m i s s a i r e dispose pa r la su i t e , a u 

sein du t r i b u n a l , d ' u n e inf luence d é t e r m i n a n t e sur la décis ion à r e n d r e 

q u a n t au sort des socié tés . 

C e t t e inf luence est acc rue p a r le r a p p o r t qu ' i l p r é s e n t e à ses col lègues , 

r a p p o r t qu i n 'es t pas soumis à la con t r ad ic t ion d e s p a r t i e s . D e plus , ses 

col lègues ne p r e n n e n t pas une p a r t active d a n s la décision du t r ibuna l . 

C 'es t la ra i son p o u r laque l le ce r t a in s t r i b u n a u x de c o m m e r c e français 

refusent q u e le j u g e - c o m m i s s a i r e pa r t i c ipe au dé l ibé ré de la fo rma t ion d e 

j u g e m e n t . 

De son côté , la C o u r de cassa t ion d a n s u n a r r ê t d ' a s s emb l ée p lén iè re d u 

5 février 1999 conf i rme la nécess i té de s é p a r e r les fonctions de r a p p o r t e u r 

et de m e m b r e de la commiss ion des o p é r a t i o n s de bourse ; un a t t e n d u de 

l ' a r rê t relève que le r a p p o r t e u r é ta i t c h a r g é d e p rocéde r à u n e ins t ruc t ion 

sur les faits avec le concours des services admin i s t r a t i f s et à t ou t e s 

inves t iga t ions u t i les . De plus , un a r r ê t de la cour d ' appe l de G r e n o b l e d u 
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11 s e p t e m b r e 1997 (RecueilDalloz 1998,J . 128) conclut à ce q u e sa p r é s e n c e 

d a n s la fo rma t ion de j u g e m e n t dé roge au pr inc ipe de s é p a r a t i o n 

d ' i n s t ruc t ion et de j u g e m e n t . 

36. Le G o u v e r n e m e n t rappe l le q u e l ' impar t i a l i t é pe r sonne l le du j u g e 

se p r é s u m e j u s q u ' à p reuve du con t r a i r e . C o n t r a i r e m e n t à ce q u e sou t i en t 

le r e q u é r a n t , il e s t i m e q u e le j u g e m e n t est r éd igé d e façon n e u t r e e t ne 

p e r m e t pas de d é d u i r e l ' ex is tence d 'un pa r t i pris con t r e le r e q u é r a n t . Il 

e s t ime donc q u e les a p p r é h e n s i o n s du r e q u é r a n t ne sont pas 

ob jec t ivement jus t i f iées . 

37. Pa r a i l leurs , le G o u v e r n e m e n t aff irme q u e le d é r o u l e m e n t d e la 

p r o c é d u r e est g a r a n t e de la n e u t r a l i t é du j u g e - c o m m i s s a i r e . En effet, 

c 'est à la r e q u ê t e de l ' a d m i n i s t r a t e u r j ud i c i a i r e , et non d u j u g e -

c o m m i s s a i r e , q u e le t r i buna l de c o m m e r c e fut saisi c o n f o r m é m e n t à 

l ' a r t ic le 61 de la loi de 1985 p réc i t ée . Il fut saisi p o u r s t a t u e r su r le p l an 

de r e d r e s s e m e n t p roposé p a r le r e q u é r a n t ; ce n ' es t q u e parce q u e le p lan 

proposé ne lui a p p a r a i s s a i t pas viable qu ' i l déc ida de p r o n o n c e r la 

l iquida t ion des sociétés ; il pri t soin de d e m a n d e r des é l é m e n t s 

c o m p l é m e n t a i r e s au r e q u é r a n t avan t de t r a n c h e r . 

38. En exe rçan t ses fonctions d u r a n t la p h a s e d 'observa t ion , le j u g e -

c o m m i s s a i r e ne se forge pas d'avis p réconçu sur la ques t ion don t il a u r a à 

t r a n c h e r devan t le t r i b u n a l de c o m m e r c e . 

En effet, d u r a n t la phase d 'obse rva t ion , le j u g e - c o m m i s s a i r e exerce des 

fonctions d ' a d m i n i s t r a t i o n et de cont rô le de l 'act ivi té des sociétés en 

diff icul té ; son bu t est de g é r e r les di f férents i n t é r ê t s en p r é s e n c e sans 

m e t t r e en cause la vie d i rec te de la socié té . P o u r cela, il d ispose d ' un 

pouvoir déc is ionne l p a r voie d ' o r d o n n a n c e s suscept ib les d ' appe l devan t le 

t r i b u n a l de c o m m e r c e . 

En l 'espèce, la p l u p a r t des o r d o n n a n c e s pr ises pa r le j u g e - c o m m i s s a i r e 

conce rna i en t des ques t i ons de p r o c é d u r e ; seules deux o r d o n n a n c e s 

( au to r i s an t des l i cenc iemen t s en ra ison de d i spa r i t ion de postes) visaient 

d i r e c t e m e n t l ' explo i ta t ion é c o n o m i q u e des socié tés du r e q u é r a n t . 

Toute fo i s , e s t ime le G o u v e r n e m e n t , ces ac tes é t a i en t sans inc idence su r 

la capac i t é du j u g e - c o m m i s s a i r e , au m o m e n t de l ' aud ience devan t le 

t r i b u n a l , à p ré juge r de la ques t ion à t r a n c h e r . 

39. Lorsqu ' i l s t a t u e au sein du t r i b u n a l , le j u g e - c o m m i s s a i r e i n t e rv i en t 

p o u r r e n d r e c o m p t e à ses col lègues des t âches qu ' i l a accompl ies d u r a n t la 

pé r iode d 'obse rva t ion . Son avis ne lie pas les d e u x a u t r e s j u g e s appe lés à 

s t a t u e r sur la viabi l i té de l ' en t r ep r i se . Ainsi , l ' appréc ia t ion du t r i b u n a l est 

souve ra ine e t s ans r a p p o r t avec les d i f férents ac t e s accompl is p a r le j u g e -

c o m m i s s a i r e d u r a n t la pé r iode d 'observa t ion . 

En l 'espèce, la viabil i té de l ' en t rep r i se fut mise en cause p a r 

l ' a d m i n i s t r a t e u r j ud i c i a i r e . Il re leva q u e le p lan de r e d r e s s e m e n t p roposé 

p a r le r e q u é r a n t c o m p o r t a i t des i nce r t i t udes qu ' i l lui a p p a r t e n a i t de lever. 

Le t r ibuna l accorda au r e q u é r a n t un déla i pour qu ' i l p rodu i se t ou t e s les 
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g a r a n t i e s nécessa i res à l ' homologa t ion de son p lan . Pour déc ide r ensu i t e 

de p rocéde r à la l iqu ida t ion des sociétés , le t r i b u n a l se fonda sur des 

é l é m e n t s objectifs t e n a n t à l ' absence de g a r a n t i e s f inancières , de bi lans 

r é c e n t s su r les socié tés et de précis ions su r leurs moyens f inanciers . 

Le G o u v e r n e m e n t conclut q u e l 'on ne peu t re lever a u c u n m a n q u e 

d ' i m p a r t i a l i t é du j u g e - c o m m i s s a i r e . 

2. Appréciation de la Cour 

40. La C o u r rappe l le q u e l ' impar t i a l i t é au sens de l 'a r t ic le 6 § 1 

s ' appréc ie selon u n e doub le d é m a r c h e : la p r e m i è r e consis te à essayer de 

d é t e r m i n e r la convict ion pe r sonne l l e de tel ou tel j u g e en te l le occas ion ; la 

seconde a m è n e à s ' a s su re r qu' i l offrait des g a r a n t i e s suff isantes pour 

exc lure à cet éga rd tou t d o u t e lég i t ime (voir, pa r e x e m p l e , l ' a r rê t G a u t r i n 

e t a u t r e s c. F r a n c e du 20 m a i 19%,Recueil 1998-III, pp . 1030-1031, § 58) . 

4 1 . Q u a n t à la p r e m i è r e d é m a r c h e , l ' impar t i a l i t é pe r sonne l l e d 'un 

m a g i s t r a t se p r é s u m e j u s q u ' à p reuve du c o n t r a i r e (par e x e m p l e a r r ê t 

Padovan i c. I ta l ie du 26 février 1993, sér ie A n" 257-B, p. 20, § 26). 

O r , en dépi t de la t hè se du r e q u é r a n t ( p a r a g r a p h e 34 c i -dessus) , la 

C o u r n ' es t pas p e r s u a d é e d e l ' ex is tence d ' é l é m e n t s é t ab l i s s an t q u e le 

j u g e - c o m m i s s a i r e ait agi avec u n pré jugé pe r sonne l . 

42. Q u a n t à la seconde d é m a r c h e , elle condui t à se d e m a n d e r , 

l o r s q u ' u n e ju r id i c t ion collégiale est en cause , si, i n d é p e n d a m m e n t de 

l ' a t t i t ude pe r sonne l l e de tel de ses m e m b r e s , c e r t a i n s faits vérif iables 

a u t o r i s e n t à m e t t r e en cause l ' impa r t i a l i t é de celle-ci. En la m a t i è r e , 

m ê m e les a p p a r e n c e s p e u v e n t revê t i r de l ' i m p o r t a n c e . Il en résu l t e que 

p o u r se p r o n o n c e r sur l ' ex is tence , d a n s u n e espèce d o n n é e , d ' une ra ison 

lég i t ime de c ra ind re d ' u n e ju r id ic t ion un défau t d ' i m p a r t i a l i t é , le point de 

vue du ou des in t é res sés e n t r e en ligne de c o m p t e ma i s ne j o u e pas un rôle 

décisif. L ' é l é m e n t d é t e r m i n a n t consis te à savoir si les a p p r é h e n s i o n s de 

ceux-ci peuven t pa s se r p o u r ob jec t ivement jus t i f iées ( a r r ê t G a u t r i n et 

a u t r e s p réc i t é , ibidem). 

43 . En l 'occur rence , les c r a in t e s q u a n t au dé fau t d ' impa r t i a l i t é 

t i e n n e n t a u fait que le j u g e - c o m m i s s a i r e avait pris d iverses m e s u r e s 

c o n c e r n a n t les sociétés d u r a n t la phase d 'obse rva t ion et qu ' i l a prés idé 

p a r la sui te le t r i buna l qui s t a t u a sur le sort d e ces socié tés . 

44. Pare i l le s i tua t ion , la C o u r en convient , pouvai t susc i te r des dou tes 

chez le r e q u é r a n t q u a n t à l ' impar t i a l i t é du t r ibuna l de c o m m e r c e . Il lui 

a p p a r t i e n t toutefois de d é t e r m i n e r si ces d o u t e s se révèlent 

ob jec t ivement jus t i f iés . 

45 . A cet é g a r d , la C o u r rappe l le q u e la r éponse à ce t t e ques t i on varie 

suivant les c i r cons tances de la c a u s e ; c 'est pou rquo i elle ne sau ra i t ê t re 

liée pa r les décis ions c i tées p a r le r e q u é r a n t r e n d u e s d 'a i l l eurs , l 'une 

d a n s un d o m a i n e différent ( p a r a g r a p h e 35 c i -dessus) , l ' au t r e su r u n 
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a u t r e aspect des p r o c é d u r e s collectives d is t inct du p r é s e n t ( p a r a g r a p h e 20 

c i -dessus) . 

De plus , le s imple fait, pour un j u g e , d 'avoir dé jà pris des décisions 

avan t le procès ne peu t pa s se r pour jus t i f i e r en soi des a p p r é h e n s i o n s 

r e l a t i v e m e n t à son i m p a r t i a l i t é . Ce qui c o m p t e est l ' é t e n d u e des m e s u r e s 

a d o p t é e s pa r le juge avant le procès . De m ê m e , la conna i s sance 

approfondie du doss ier pa r le j u g e n ' imp l ique pas un pré jugé e m p ê c h a n t 

de le cons idé re r c o m m e i m p a r t i a l au m o m e n t du j u g e m e n t su r le fond. 

Enfin, l ' appréc ia t ion p r é l i m i n a i r e des d o n n é e s d isponibles ne s au ra i t non 

plus passer c o m m e p r é j u g e a n t l ' appréc ia t ion finale. Il i m p o r t e q u e ce t t e 

app réc i a t i on i n t e rv i enne avec le j u g e m e n t et s ' appuie sur les é l é m e n t s 

p rodu i t s et d é b a t t u s à l ' aud ience (voir, n o t a m m e n t , mutatis mutandis, les 

a r r ê t s Hausch i l d t c. D a n e m a r k du 24 m a i 1989, série A n" 154, p . 22, § 5 0 ; 

Mort ier c. Pays-Bas du 24 août 1993, série A n" 267, p . 15, § 33 ; Sara iva de 

C a r v a l h o c. P o r t u g a l du 22 avril 1994, sér ie A n" 286-B, p. 38, § 35) . 

46. Au vu de ces p r inc ipes , la C o u r e s t ime q u e les a p p r é h e n s i o n s du 

r e q u é r a n t ne peuven t se jus t i f i e r en e l l e s -mêmes pa r le fait q u e le j u g e -

c o m m i s s a i r e a pris c e r t a i n e s décis ions d u r a n t la p h a s e d 'observa t ion 

( o r d o n n a n c e s de ges t ion des sociétés , de l i cenc iement s et de m e s u r e s 

conse rva to i r e s ) . Sa conna i s sance du doss ier ne fut pas non plus en soi 

d é t e r m i n a n t e . Q u a n t à l ' influence a l léguée p a r le r e q u é r a n t du j u g e -

c o m m i s s a i r e au sein de la fo rmat ion col légiale , elle n 'es t pas ici l 'objet du 

d é b a t . 

47. La C o u r est s i m p l e m e n t appe lée à déc ide r si, c o m p t e t enu de la 

n a t u r e et de l ' é t e n d u e des fonctions du j u g e - c o m m i s s a i r e d u r a n t la phase 

d 'observa t ion et des m e s u r e s a d o p t é e s , ce d e r n i e r fit p reuve d ' un pa r t i pris 

q u a n t à la décision à r e n d r e pa r le t r i b u n a l . Ce sera i t le cas si les ques t ions 

t r a i t é e s p a r le j u g e - c o m m i s s a i r e d u r a n t la phase d 'observa t ion ava ien t é té 

a n a l o g u e s à celles su r lesquel les il s t a t u a au sein d u t r i buna l ( a r r ê t 

Sa ra iva de C a r v a l h o p réc i t é , p . 39, § 38) . 

48 . O r il ne ressor t pas du doss ier q u e tel est le cas ici. Le doss ier 

ind ique q u e le j u g e - c o m m i s s a i r e t r a i t a p a r voie d ' o r d o n n a n c e des 

ques t i ons re la t ives à la ges t ion de la survie é c o n o m i q u e et f inancière des 

sociétés et à la ges t ion du p e r s o n n e l des sociétés au cours de la phase 

d 'observa t ion . Selon le dro i t i n t e r n e appl icable , son rôle é ta i t de veiller 

au d é r o u l e m e n t r ap ide de la p r o c é d u r e et à la p ro tec t ion des i n t é r ê t s en 

p r é s e n c e . 

Saisi ensu i t e sur la base de l 'ar t ic le 61 de la loi du 25 j a n v i e r 1985 (soit, 

c o n t r a i r e m e n t à ce q u e sou t i en t le r e q u é r a n t , sans r a p p o r t écri t du juge-

c o m m i s s a i r e ) , le t r i buna l qu ' i l p rés ida i t é ta i t c h a r g é d ' a p p r é c i e r la 

viabil i té à plus ou moins long t e r m e du p lan de c o n t i n u a t i o n proposé par 

le r e q u é r a n t à la fin de la p h a s e d 'observa t ion . A cet é g a r d , le t r i buna l 

devai t e x a m i n e r les g a r a n t i e s f inancières et a u t r e s é l é m e n t s p rodu i t s pa r 

le r e q u é r a n t à l ' aud ience ainsi q u e l 'é ta t de ses sociétés à ce t t e d a t e 
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(pe r sonne l , act i f immobi l i e r , s e c t e u r d 'ac t iv i té en diff iculté) . Il se fondait 

é g a l e m e n t sur les é l é m e n t s fournis pa r l ' a d m i n i s t r a t e u r . 

C e t t e app réc i a t ion se fit sur la base des é l é m e n t s p rodu i t s et d é b a t t u s à 

l ' aud ience . En a t t e s t e le fait q u e le t r i buna l ne s t a t u a dé f in i t ivement 

q u ' a p r è s avoir d e m a n d é et o b t e n u du r e q u é r a n t des d o c u m e n t s 

c o m p l é m e n t a i r e s p r o u v a n t la crédibi l i té des g a r a n t i e s qu'i l avait 

p rodu i t e s . 

La C o u r relève donc q u e le j u g e - c o m m i s s a i r e fut confronté à deux 

ques t i ons bien d i s t inc tes . Si du fait de son rôle d u r a n t la phase 

d 'observa t ion , il d isposa d ' une conna i s sance privi légiée de l ' é ta t des 

socié tés , soit l 'un des é l é m e n t s pris en c o m p t e p a r le t r i buna l pour 

t r a n c h e r , il ne pouvai t p o u r a u t a n t avoir déjà a d o p t é un poin t de vue sur 

le p lan de con t inua t i on proposé p a r le r e q u é r a n t à l ' aud ience devan t le 

t r i buna l et dont le t r i b u n a l app réc i a la viabili té au r e g a r d des g a r a n t i e s 

fournies et e x a m i n é e s à l ' aud ience (voir, mutatis mutandis, les a r r ê t s 

p réc i t és Sara iva de C a r v a l h o , p . 39, § 38 in fine, et , a contrario, H a u s c h i l d t ) . 

49. La C o u r ne t rouve donc , en l ' espèce, a u c u n mot i f objectif de croire 

q u e la n a t u r e et l ' é t e n d u e des t âches du j u g e - c o m m i s s a i r e d u r a n t la phase 

d 'observa t ion - d e s t i n é e à a s s u r e r la ges t ion c o u r a n t e des sociétés -

imp l iqua ien t un pré jugé sur la ques t i on - d i s t inc te - à t r a n c h e r au sein 

du t r i b u n a l c o n c e r n a n t l ' appréc ia t ion de la viabil i té du plan de 

con t inua t i on proposé p a r le r e q u é r a n t à la fin de la pé r iode d 'observa t ion 

et des g a r a n t i e s financières p rodu i t e s à l ' aud ience . 

50. Au vu des c i r cons tances pa r t i cu l i è re s de la p r é s e n t e affaire, la 

C o u r conclut q u e les a p p r é h e n s i o n s du r e q u é r a n t ne se t rouven t pas , en 

l 'espèce, ob jec t ivement jus t i f iées . 

P a r t a n t , il n 'y a p a s eu violat ion de l 'ar t icle 6 § 1 en t an t qu ' i l g a r a n t i t le 

droi t à un t r i buna l i m p a r t i a l . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 6 § 1 de la Conven t i on en t an t 

qu ' i l g a r a n t i t le droi t à un procès équ i t ab l e ; 

2. Dit qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n en t a n t 

qu ' i l g a r a n t i t le droi t à un t r i buna l i m p a r t i a l . 

Fait en français , puis c o m m u n i q u é p a r écri t le 6 j u i n 2000, en 

appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ 

Greff ière 

W . FUHRMANN 

Pré s iden t 
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S U M M A R Y 1 

Impartiality of an insolvency judge in judicial reorganisation proceedings 
subsequently presiding over liquidation of the companies concerned 

Article 6 § 1 

Impartial tribunal - Civil proceedings - Insolvency judge in judicial reorganisation proceedings 
subsequently presiding over liquidation of the companies concerned - Subjective impartiality — 
No evidence of personal bias on the part of the judge - Objective impartiality - Nature and extent 
of the insolvency judge's functions and of the measures he adopted- No similarity with the issues 
to be tried by the court over which he presided 

* 
•fi & 

A n o r d e r was m a d e for t h e judic ia l r e o r g a n i s a t i o n of c o m p a n i e s m a n a g e d and 
o w n e d by t h e a p p l i c a n t . A n o b s e r v a t i o n pe r iod was fixed to e n a b l e t h e judicial 
a d m i n i s t r a t o r to d r a w u p a r e p o r t o n t h e c o m p a n i e s ' finances a n d l a b o u r forces 
w i th his r e c o m m e n d a t i o n s as to w h e t h e r t h e c o m p a n i e s shou ld c o n t i n u e or cease 
t r a d i n g . A n inso lvency j u d g e was a s s i g n e d to e n s u r e t h a t t h e p r o c e e d i n g s a d v a n c e d 
rap id ly a n d t h a t r e l e v a n t i n t e r e s t s w e r e p r o t e c t e d . T o t h a t e n d he m a d e a scr ies of 
o r d e r s c o n c e r n i n g t h e c o m p a n i e s . T h e a p p l i c a n t pu t forward a p l a n for recovery 
t h r o u g h c o n t i n u e d t r a d i n g , wh ich t h e j ud i c i a l a d m i n i s t r a t o r r e f e r r e d to the 
c o m m e r c i a l cou r t . T h e insolvency j u d g e p r e s i d e d over t h e b e n c h t h a t h e a r d the 
case . T h e c o m m e r c i a l cou r t e x a m i n e d t h e a d m i n i s t r a t o r ' s r e p o r t a n d a s k e d the 
a p p l i c a n t to p r o d u c e a d d i t i o n a l ev idence t h a t a d e q u a t e financial a n d profess iona l 
g u a r a n t e e s w e r e in p lace to e n s u r e t h a t t h e c o m p a n i e s would be ab l e to c o n t i n u e to 
t r a d e . In t h e end , t h e c o m m e r c i a l cour t he ld t h a t t h e r ecove ry p l a n p r o p o s e d by the 
a p p l i c a n t was not a c c o m p a n i e d by suff icient ly r e l i ab l e g u a r a n t e e s to e n s u r e t h a t 
t h e c o m p a n i e s could c o n t i n u e as go ing c o n c e r n s . It t h e r e f o r e d e c i d e d to b r i n g the 
o b s e r v a t i o n pe r iod to a n end a n d to pu t t h e c o m p a n i e s in to c o m p u l s o r y l i qu ida t ion . 
T h e o p e r a t i v e provis ions of t h e j u d g m e n t c o n t a i n e d a r e f e r e n c e t o " t h e insolvency 
j u d g e ' s r e p o r t " . T h e j u d g m e n t was u p h e l d by t h e c o u r t of a p p e a l ; t h e C o u r t of 
C a s s a t i o n d i s m i s s e d a f u r t h e r a p p e a l lodged by t h e a p p l i c a n t . 

Held 
Art ic le 6 § 1: (a) As r e g a r d s t h e a p p l i c a n t ' s c o m p l a i n t t h a t h e h a d not received a 
copy of t h e insolvency j u d g e ' s r e p o r t , it c a m e to l ight a t t h e h e a r i n g before the 
C o u r t t h a t a r e f e r e n c e in t h e c o m m e r c i a l c o u r t ' s j u d g m e n t to a s t a t u t o r y 
provis ion was a t y p o g r a p h i c a l e r r o r a n d t h a t t h e c o m m e r c i a l c o u r t h a d in fact 
app l i ed a d i f fe ren t provis ion t h a t d id not r e q u i r e a r e p o r t to be lodged by (he 
insolvency j u d g e . T h e r e f e r e n c e to t h e r e p o r t in t h e o p e r a t i v e provis ion of the 
j u d g m e n t was t h e r e f o r e e r r o n e o u s . S ince t h e a p p l i c a n t ' s c o m p l a i n t of a v io la t ion 

1. This summary by the Registry does not bind the Court . 
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of his r igh t t o a fair h e a r i n g was b a s e d on t h a t r e f e r e n c e , t h e r e was n o longe r a n y 
g r o u n d for finding a v io la t ion . 
Conclusion: no v io la t ion ( u n a n i m o u s l y ) . 
(b) T h e a p p l i c a n t had not a d d u c e d ev idence e s t a b l i s h i n g a n y p e r s o n a l p r e j u d i c e 
on t h e p a r t of t h e insolvency j u d g e . It w a s t h e r e f o r e n e c e s s a r y to d e t e r m i n e 
w h e t h e r , q u i t e a p a r t f rom t h e p e r s o n a l c o n d u c t of t h e j u d g e , t h e r e w e r e 
a s c e r t a i n a b l e facts t h a t cas t d o u b t on t h e c o u r t ' s i m p a r t i a l i t y . T h e fact t h a t a 
judge h a d a l r e a d y t a k e n p r e - t r i a l dec i s ions , h a d d e t a i l e d k n o w l e d g e of t h e case 
file o r h a d c o n d u c t e d a p r e l i m i n a r y ana lys i s of t h e ava i lab le i n f o r m a t i o n could 
not by i tse l f jus t i fy c o n c e r n s a b o u t his i m p a r t i a l i t y . W h a t m a t t e r e d w a s w h e t h e r , 
h a v i n g r e g a r d to t h e n a t u r e a n d e x t e n t of his func t ions d u r i n g t h e o b s e r v a t i o n 
pe r iod a n d of t h e m e a s u r e s a d o p t e d , the insolvency j u d g e had d i sp layed any b ias 
r e g a r d i n g t h e dec i s ion to be t a k e n by t h e c o m m e r c i a l cou r t . In t h e case before t h e 
C o u r t , t h e insolvency j udge had m a d e o r d e r s d e a l i n g wi th q u e s t i o n s r e l a t i n g to t h e 
c o m p a n i e s ' e c o n o m i c a n d f inancia l survival a n d staff m a n a g e m e n t d u r i n g t h e 
o b s e r v a t i o n pe r iod . T h e c o m m e r c i a l cou r t p r e s i d e d over by t h e insolvency j u d g e 
h a d s u b s e q u e n t l y h a d to e x a m i n e b o t h t h e financial g u a r a n t e e s p r o d u c e d by t h e 
a p p l i c a n t in s u p p o r t of his p r o p o s e d p lan a n d t h e c i r c u m s t a n c e s of t h e c o m p a n i e s . 
I t s a s s e s s m e n t was b a s e d on ev idence p r o d u c e d to it and t h a t h a d fo rmed t h e 
subjec t of a r g u m e n t a t t h e h e a r i n g . A l t h o u g h , as a r e su l t of his role d u r i n g t h e 
o b s e r v a t i o n p e r i o d , t h e insolvency j u d g e h a d a c q u i r e d spec ia l k n o w l e d g e of t h e 
c o m p a n i e s ' c i r c u m s t a n c e s (one of t h e fac tors to which t h e c o m m e r c i a l cour t h a d 
r e g a r d in its dec i s ion ) , n o n e t h e l e s s he could no t h a v e f o r m e d a v iew at t h a t 
j u n c t u r e on t h e a p p l i c a n t ' s p r o p o s e d recovery p l a n s ince t h e c o m m e r c i a l c o u r t 
had not a s s e s sed the viabi l i ty of t h e p l an un t i l t he g u a r a n t e e s w e r e fu rn i shed a n d 
e x a m i n e d at t h e h e a r i n g . C o n s e q u e n t l y , t h e r e w e r e no object ive g r o u n d s for 
be l i ev ing t h a t t h e n a t u r e a n d e x t e n t of t h e inso lvency j u d g e ' s d u t i e s d u r i n g t h e 
o b s e r v a t i o n pe r iod (which w e r e i n t e n d e d to e n s u r e t h e day to d a y m a n a g e m e n t of 
t h e c o m p a n i e s ) h a d given r i se to a n y p re jud ice on t h e - s e p a r a t e - i ssue wh ich t h e 
c o m m e r c i a l cou r t h a d to dec ide r e g a r d i n g t h e viabi l i ty of t h e a p p l i c a n t ' s p l a n for 
t h e c o m p a n i e s c o n t i n u e d t r a d i n g at t h e e n d of t h a t pe r iod a n d of t h e f inancia l 
g u a r a n t e e s p r o d u c e d at t h e h e a r i n g . 
Conclusion: no v io la t ion ( u n a n i m o u s l y ) . 
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In t h e c a s e o f M o r e l v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s ( T h i r d Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r W . FUHRMANN, President, 
M r J . -P . COSTA, 
M r L . LOUCAIDES, 
M r s F . TULKENS, 
M r K. JUNGWIERT, 
Sir Nicolas BRATZA, 
M r K. TR\]A,judges, 

and M r s S. DOLLE, Section Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 23 N o v e m b e r 1999 a n d 16 M a y 2000, 
Del ivers t h e following j u d g m e n t , which was a d o p t e d on t h e last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in a n appl ica t ion (no. 34130/96) aga ins t the 
F r e n c h Repub l i c lodged wi th t h e E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of the Conven t ion 
for the P ro t ec t i on of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
Conven t ion" ) by a F r e n c h na t i ona l , M r H u b e r t More l (" the app l i can t " ) , 
on 20 J u l y 1996. 

2. T h e app l i can t was r e p r e s e n t e d before the C o u r t by M r M. Puechavy. 
T h e F r e n c h G o v e r n m e n t (" the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by the i r 
Agen t , M r R. A b r a h a m . 

3. T h e app l i can t a l leged, in pa r t i cu l a r , t h a t his r ight to a fair h e a r i n g 
before an i m p a r t i a l cour t , as g u a r a n t e e d by Art ic le 6 § 1 of the 
Conven t ion , had been infr inged in t h a t t he insolvency j u d g e ' s r e p o r t to 
t he C o m m e r c i a l C o u r t a n d the d o c u m e n t s a n n e x e d t h e r e t o had not been 
disclosed to h im a n d the insolvency j u d g e had sat on t he bench tha t h e a r d 
t h e case . 

4. T h e app l ica t ion was t r a n s m i t t e d to the C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to t he Conven t i on c a m e in to force (Article 5 § 2 of 
Protocol No. 11). 

5. T h e appl ica t ion was a l loca ted to t he T h i r d Sect ion of the C o u r t 
(Rule 52 § 1 of t h e Ru les of C o u r t ) . W i t h i n tha t Sect ion, t he C h a m b e r 
t h a t would cons ide r the case (Art icle 27 § 1 of t he Conven t i on ) was 
cons t i t u t ed as provided in Rule 26 § 1. 

6. By a decis ion of 6 J u l y 1999, the C h a m b e r dec la red t he appl ica t ion 
par t ly admis s ib l e ' . 

1. Note by the Registry. The Court 's decision is obtainable from the Registry. 
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7. T h e app l ican t a n d the G o v e r n m e n t each filed obse rva t ions on the 
mer i t s (Rule 59 § 1). 

8. A h e a r i n g took place in publ ic in t he H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 23 N o v e m b e r 1999. 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r R. ABRAHAM, H e a d of Legal Affairs, 

Min is t ry of Fore ign Affairs, Agent, 
M r s M. DUBROCARD, D e p u t y H e a d of t he H u m a n 

Righ t s Office, D e p a r t m e n t of Legal Affairs, 
Min i s t ry of Fore ign Affairs, 

M r O . DOUVRELEUR, D e p u t y H e a d of the C o m m e r c i a l Law, 
Land Law and Civil Jud ic i a l C o o p e r a t i o n Office, 
Min is t ry of J u s t i c e , Counsel; 

(b) for the applicant 
M r M. PUECHAVY, of t he Pa r i s Bar , Counsel. 

T h e app l ican t also a t t e n d e d the h e a r i n g . 
T h e C o u r t h e a r d add res ses by M r Puechavy a n d M r A b r a h a m and the i r 

answer s to ques t i ons from J u d g e T u l k e n s . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e app l ican t fo rmed five cons t ruc t ion c o m p a n i e s to build c a t e r i n g 
a n d a c c o m m o d a t i o n facilities at the r e q u e s t of the O lympic G a m e s 
O r g a n i s a t i o n C o m m i t t e e (" the O G O C " ) . H e was the m a n a g e r of the 
c o m p a n i e s . H e held 99% of the s h a r e s in one of t h e c o m p a n i e s , which was 
the sole s h a r e h o l d e r in t he o t h e r four. H e also ac ted as g u a r a n t o r of 
v i r tua l ly all t he c o m p a n i e s ' d e b t s . 

10. As the works w e r e not c o m p l e t e d wi th in t he a g r e e d per iod , the 
O G O C s u s p e n d e d p a y m e n t for t h e m . O n 24 F e b r u a r y 1992 the appl ican t 
lodged a dec l a r a t i on of insolvency on beha l f of the c o m p a n i e s wi th t he 
reg i s t ry of t he N a n t e r r e C o m m e r c i a l C o u r t . 

11. O n 25 F e b r u a r y 1992 the N a n t e r r e C o m m e r c i a l C o u r t m a d e an order 
for the judicial r eorgan isa t ion of t he appl ican t ' s five compan ies . It n a m e d 
Mr A. as the insolvency-judge, and also appoin ted a depu ty insolvencyjudge, 
a judic ia l a d m i n i s t r a t o r and a c red i to rs ' r ep resen ta t ive . It o rde red a six-
m o n t h observat ion period du r ing which the judic ia l a d m i n i s t r a t o r was to 
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d r aw u p a repor t on the compan ie s ' finances and labour force with his 
r e c o m m e n d a t i o n s as to w h e t h e r t he compan ie s should con t inue or cease 
t r ad ing . T h e observat ion period was r enewed twice. 

12. D u r i n g the obse rva t ion per iod , the insolvency j u d g e m a d e var ious 
o r d e r s , name ly : o r d e r s for the a p p o i n t m e n t of an e x p e r t on m a n a g e m e n t 
supervis ion (11 M a r c h 1992), a va lue r (6 Apri l 1992) a n d a n a c c o u n t a n t 
(22 Apri l 1992); o rde r s dec la r ing c la ims t i m e - b a r r e d ( two o rde r s were 
m a d e on 13 O c t o b e r 1992 and o the r s on 16 N o v e m b e r 1992, 17 F e b r u a r y 
1993, 10 a n d 30 M a r c h 1993 ,5 M a y 1993, l j u n e 1993 a n d 23 M a r c h 1994); 
o rde r s for t he r e s t i t u t ion of e q u i p m e n t (on 8 S e p t e m b e r , 14 D e c e m b e r 1992 
and 30 M a r c h 1993); an o r d e r a u t h o r i s i n g the app l i can t ' s i n t e rven t ion in the 
m a n a g e m e n t of the hote ls (on 15 S e p t e m b e r 1992); an o r d e r d i smiss ing 
appl ica t ions for t he r e s t i t u t i on of e q u i p m e n t (16 N o v e m b e r 1992); o rde r s 
for an ac t ion to be b r o u g h t aga ins t one of t he o t h e r c o n t r a c t i n g pa r t i e s and 
for o t h e r m e a s u r e s (on the s a m e d a t e ) and for the r e s t i t u t i o n of e q u i p m e n t 
(30 M a r c h 1993); o rde r s d i smiss ing t h i r t e e n m e m b e r s of staff (7 Apri l 1992) 
a n d a fu r the r m e m b e r of staff (8 S e p t e m b e r 1992); a n d lastly a n o r d e r for 
the f reez ing of accoun t s (8 S e p t e m b e r 1992). 

13. O n 23 S e p t e m b e r 1993 the jud ic ia l a d m i n i s t r a t o r a sked the 
C o m m e r c i a l C o u r t to decide w h e t h e r to accept the app l i can t ' s p roposa ls 
for its recovery t h r o u g h c o n t i n u e d t r a d e . 

14. T h e app l ican t a p p e a r e d at the h e a r i n g and gave evidence as t he 
m a n a g e r of t he c o m p a n i e s conce rned . T h e judicial a d m i n i s t r a t o r and the 
c r ed i t o r s ' r e p r e s e n t a t i v e also m a d e ora l submis s ions . T h e jud ic ia l 
a d m i n i s t r a t o r p r e s e n t e d a r epor t in which he exp la ined to the 
C o m m e r c i a l C o u r t t he h is tory of the dea l ings which had led to the 
a p p l i c a n t ' s filing in insolvency. H e t h e n r e l a t ed to t he cour t events 
d u r i n g the observa t ion per iod . H e s t r e s sed t h a t the app l i can t ' s recovery 
p lan had been accep ted by a major i ty of t h e c red i to r s . H e ra i sed doub t s 
over c e r t a i n issues a n d said t h a t it was for t he app l i can t to dispel those 
d o u b t s by p u t t i n g u p f inancial and profess ional g u a r a n t e e s . 

15. T h e C o m m e r c i a l C o u r t dec ided (on appl ica t ion by S t a t e Counse l ' s 
Office) t h a t before app rov ing the app l i can t ' s p roposed recovery plan, it 
needed to be satisfied t h a t t he c o m p a n i e s ' con t i nued economic activity 
would be p e r m a n e n t . For tha t p u r p o s e , it needed financial and 
profess ional g u a r a n t e e s from the app l i can t . It t he re fo re asked h im to 
p roduce c e r t a i n add i t iona l d o c u m e n t s so t h a t it could be su re t h a t t h e 
g u a r a n t e e s exis ted . T h e appl ican t lodged an add i t iona l file in response to 
tha t r e q u e s t . In t he l ight of t he new file lodged by the app l i can t , the 
a d m i n i s t r a t o r filed a s u p p l e m e n t a l r e p o r t . 

16. O n 26 O c t o b e r 1993 the C o m m e r c i a l C o u r t t e r m i n a t e d t h e 
obse rva t ion per iod and pu t t he five c o m p a n i e s into compulsory 
l iqu ida t ion . It held t h a t t h e p roposed recovery p lan was not a c c o m p a n i e d 
by sufficiently re l iable g u a r a n t e e s to e n s u r e t h a t the c o m p a n i e s could 



288 MOREL v. FRANCE JUDGMENT 

con t i nue as a going conce rn . T h e j u d g m e n t con t a ined , inter alia, t he 
following passages : 

"Consequently the Court must Unci (hat the proposed plan is not accompanied by the 
guarantees required to ensure its future economic activity in a difficult sector. 

Pursuant to the provisions of sections 1, .36 and 146 of Law no. 85-98 of 25 January 
1985, it therefore orders the compulsory liquidation of the aforementioned companies in 
accordance with the provisions of Chapter III of thai s tatute and holds as follows. 

FOR THESE REASONS 

The Court, sitting in public and as a court of first instance, 

Having examined the insolvency judge's report, 

Having examined the judicial administrator 's report ... 

Terminates the observation period ..." 

17. T h e C o m m e r c i a l C o u r t r eass igned the case to t he insolvency 
j u d g e , d e c r e e d t h a t the a d m i n i s t r a t o r ' s miss ion h a d been c o m p l e t e d and 
a p p o i n t e d t he c r e d i t o r s ' r e p r e s e n t a t i v e as l iqu ida to r of t he c o m p a n i e s . 
T h e insolvency j u d g e sat on the b e n c h t h a t de l ivered tha t j u d g m e n t in 
his capac i ty as P r e s i d e n t of t he C h a m b e r . H e was ass is ted by the Vice-
P re s iden t of the C o m m e r c i a l C o u r t and a n o t h e r j u d g e . 

18. In a j u d g m e n t of 31 J a n u a r y 1994, the Versa i l les C o u r t of Appea l 
uphe ld the C o m m e r c i a l C o u r t ' s j u d g m e n t in its en t i r e ty . It de l ivered its 
decis ion af ter e x a m i n i n g the app l i can t ' s recovery p lan , t h e judic ia l 
a d m i n i s t r a t o r ' s r epo r t and the l iqu ida to r ' s submiss ions . T h e appl ican t 
a t t e n d e d the h e a r i n g and m a d e oral observa t ions . 

O n 7 Apri l 1994 the appl ican t a p p e a l e d to the C o u r t of Cas sa t i on . H e 
pu t forward two g r o u n d s of a p p e a l based on Art ic le 6 of the Conven t i on . 
O n 23 J a n u a r y 1996 the C o u r t of C a s s a t i o n d i smissed the appea l . T h e 
app l ican t had a r g u e d tha t the C o m m e r c i a l C o u r t had not been impa r t i a l 
because t he insolvency j u d g e had sat on t he bench of the C o m m e r c i a l 
C o u r t t h a t h a d o r d e r e d t he c o m p a n i e s ' l iqu ida t ion af ter p lay ing a n 
active role in the per iod of obse rva t ion of the c o m p a n i e s . T h e C o u r t of 
C a s s a t i o n me t t he a r g u m e n t as follows: 

"... the fact that , in accordance with Article 24 of the decree of 27 December 1985, the 
insolvency judge sat on the bench that made the order for compulsory liquidation is not 
contrary to the provisions of Article 6 § 1 of the European Convention on Human Rights; 
that ground of appeal is unfounded;.. ." 

T h e app l i can t ' s second g round of appea l r ead as follows: 

"... the insolvency judge's report and accompanying documents were not 
communicated to the appellants. In that regard the hearing was not fair for the 
purposes of Article 6 § 1 of the Convention and the rights of the defence were not 
respected within the meaning of Article 16 of the New Code of Civil Procedure. A 
hearing can only be said to be fair - again for the purposes of the European 
Convention - if equality of arms is ensured, in other words, if each party is aware of all 
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the mat ters on which the court will rely in coming to its decision. Among those matters, 
the insolvency judge's report plays a paramount role in helping the court to reach its 
decision. However, it is deemed privileged information to which the debtor is unable to 
have access (it is not communicated, does not appear in the official case file which may 
be communicated and is not read out at the hearing). Nor, consequently, may he contest 
it. The principle of a fair hearing is thus infringed for the purposes of the Convention 
and the rights of the defence under the New Code ofCivil Procedure denied. 

T h e C o u r t of C a s s a t i o n a n s w e r e d t h a t a r g u m e n t as follows: 

"... Article 111 of the decree of 27 December 1985 provides that the insolvency judge's 
report may be presented orally; that provision is not contrary to Article 6 of the 
European Convention on Human Rights. Accordingly, since the applicant has not 
submitted that the insolvency judge did not present his report orally, this ground of 
appeal cannot succeed ..." 

T h e appl ican t also ra i sed a g r o u n d of appea l based on the fact t h a t the 

C o u r t of A p p e a l h a d failed e i t h e r to s u m m o n s t h e o t h e r p a r t y t o a con t r ac t 

to a p p e a r or to t ake evidence from it. T h e C o u r t of C a s s a t i o n d ismissed 

tha t g r o u n d of appea l , hold ing: 

"... other contracting parties are only required to be summonsed to appear before the 
court of appeal when assignment of the contract as part of a plan for the sale of the 
undertaking is envisaged. There is no provision requiring other contracting parties to 
be summonsed to appear when an order for compulsory liquidation is made. This ground 
of appeal is therefore unfounded ..." 

C o n c u r r e n t l y , on 27 F e b r u a r y 1995 the app l ican t lodged a n appl ica t ion 

wi th the P r e s i d e n t of t he C o m m e r c i a l C o u r t for an o r d e r for t he 

c o m m u n i c a t i o n of t he insolvency j u d g e ' s r e p o r t . O n 15 M a r c h 1995 the 

P r e s i d e n t of the N a n t e r r e C o m m e r c i a l C o u r t d i smissed the appl ica t ion , 

hold ing: 

"... the insolvency judge's report is clothed in the secrecy of the deliberations and 
cannot be communicated to anyone." 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

19. Law n o . 8 5 - 9 8 o f 25 J a n u a r y 1985 o n t h e j u d i c i a l 

r e o r g a n i s a t i o n a n d l i q u i d a t i o n o f u n d e r t a k i n g s a n d i t s 

i m p l e m e n t i n g D e c r e e n o . 85 -1388 o f 27 D e c e m b e r 1985 1 ' 1 

Purpose of judicial reorganisation and liquidation proceedings 

Section I - "This Act institutes a new procedure of judicial reorganisation 
proceedings with the aim of preserving undertakings, maintaining their activities and 
employment and clearing their debts." 

1. Note by the Registry. Sections relate to Law no. 85-98 of 25 January 1985 and Articles to 
Decree no. 85-1388 of 27 December 1985. 
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Judicial reorganisation shall take place in accordance with a plan approved in a 
judicial decision at the end of an observation period. The plan shall provide for the 
continuation or the sale of the activity of the undertaking. When neither alternative 
appears possible, the undertaking shall be put into compulsory liquidation." 

Section 8 - "When an order for judicial reorganisation is made an observation period 
shall commence so that a report can be prepared on the company's finances and labour 
force and proposals made for the continuation or sale of the undertaking. If neither 
alternative appears possible, the court shall make an order for compulsory liquidation." 

Section 10 - "In the insolvency order the court shall designate the insolvency judge 
[from a list compiled by the president of judges with at least two years ' experience] and 
two court officers, namely the administrator and the creditors' representative. It shall 
invite the works council or, if none, the stall 'delegates or, if none, the members of staff 
to appoint a staff representative from the undertaking ..." 

Functions of the insolvency judge during the observation period 

Section 14 - '"I'he insolvency judge shall be responsible for ensuring that the case 
proceeds expeditiously and that all relevan! interests arc prolccted." 

Section 20 - "The administrator shall receive from the insolvency judge all 
information and documents lhal arc relevant lo the performance ol his or her and the 
experts ' duties." 

Powers of the insolvency judge during the observation period 

Power to supervise the company's situation 

Section 13 - "The administrator and the creditors' representative shall keep the 
insolvency judge and State Counsel's Office informed of the progress of proceedings. 
The insolvency judge and State Counsel's Office may al any lime require 
communication of any pleading or document related to the procedure. 

Notwithstanding any statutory provision lo the contrary, Stale Counsel's Office shall 
communicate to the insolvency judge at the latler 's request or on its own initiative all 
information he holds that may be of relevance to the proceedings." 

Section 19 - "Notwithstanding any statutory or regulatory provision to the contrary, 
the insolvency judge may procure communication to him by the auditors, staff members 
and representatives, public authorities and bodies, pension and social-security funds, 
lending institutions and the depar tments responsible for centralising banking risks and 
defaults in payment information apt to give him precise details of ihc undertaking's 
economic and financial circumstances." 

Section 29 - "During the observation period the insolvency judge may order that 
letters addressed to the debtor shall be remitted to the administrator ..." 

Power to intervene in the management of the undertaking 

Article 25 of the decree - "The insolvency judge shall make an order when deciding 
applications, challenges and claims within his jurisdiction or grievances concerning acts 
of the administrator, the creditors' representative, the commissioner responsible for the 
execution of the plan, the liquidator or the staff representative. 
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Should the insolvency judge fail to make an order within a reasonable time, the court 
may hear the case on its own initiative or at the request of a party. 

Orders of the insolvency judge shall be lodged with the registry forthwith and 
communicated to the court officers. An appeal shall lie against them [to the court] . 

The court may on its own initiative quash or vary an order within the same period." 

Section 27 - "The insolvency judge may order an inventory of the assets of the 
undertaking and the affixation of seals.'" 

Article 28 of the decree - "The insolvency judge shall give authority to the 
administrator or the debtor to pay over to the creditors' representative the sums which 
the latter requires to discharge his obligations." 

Section 30 - "The insolvency judge shall fix the remunerat ion for the duties 
performed by the head of the undertaking or the company management ..." 

Section 33 - "The judgment setting the proceedings in motion shall automatically 
entail a ban on the payment of any debts that arose before the insolvency judgment. 

The insolvency judge may authorise the head of the undertaking or the administrator 
to dispose of property other than in the ordinary course of the business of the 
undertaking, to grant a mortgage or a pledge, or to compromise or settle. 

The insolvency judge may also authorise such persons to pay debts that arose before 
the judgment or to release a lien or property that is the subject of a valid retention of 
title clause provided such release is justified in that it permits the company to continue 
to trade. 

Any document entered into or payment made in breach of the provisions of this 
section shall be set aside on application by any interested parly lodged within three 
years from the execution of the document or payment of the debt. For registrable 
documents, time shall start to run from the dale of registration." 

Section 34 — "In the absence of agreement , the insolvency judge shall decide by order 
whether proposals by the debtor or administrator to the creditors for substituting 
security with equivalent security shall be implemented." 

Section 39 in fine - "The insolvencyjudge may authorise the debtor or, as the case may 
be, the administrator, to sell movable assets in rented property thai is liable to 
deteriorate rapidly or depreciate imminently, whose upkeep would be costly or 
realisation will not jeopardise the existence of the business or the preservation of 
sufficient security for the landlord." 

Section 45 - "Where during the period of observation redundancies are urgent, 
inevitable and essential, the insolvency judge may authorise the administrator to effect 
the dismissals ..." 

Section 53 - "Creditors failing to lodge a proof within the periods laid down by decree 
of the Conseil d'Klai shall not be entitled to any share or dividend unless the insolvency 
judge grants ihem an extension of t ime after they have satisfied him that they were not 
responsible for the failure ..." 

Dec i s ion -mak ing power 

Section 101 - "In the light of proposals by the creditors' representative, the insolvency 
judge shall decide to accept or reject proofs or shall note that proceedings arc under way 
or that the dispute is not within his jurisdiction ..." 
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Section 156 - "The insolvency judge shall order the sale by auction or by private 
agreement of the remaining property belonging to the undertaking ..." 

Section 173 - "No application to set aside, whether by the other party to a contract or 
a third party, and no ordinary appeal or appeal on points of law shall lie against: 

2. Judgments delivered by the Commercial Court on appeal against an order of the 
insolvency judge ..." 

Sundry prerogatives 

Section 12 - "The court may, on its own initiative, on a proposal by the insolvency 
judge or at the request of State Counsel's Office, replace the administrator, an expert 
or the creditors' representative ..." 

Section 15 - "Either one or two supervisors chosen from among the creditors may be 
appointed by order of the insolvency judge ..." 

Court's decision on the plan for the continuation or sale of the undertaking 

Judgment deciding on the plan 

Section 61 - "After hearing the debtor, the administrator, the creditors' 
representative and the representatives of the works council or, if none, the staff 
delegates or duly summonsing them to appear, the court shall deliver its judgment in 
the light of the administrator 's plan and shall order ei ther reorganisation or liquidation 

Sec t ion 36 is c o n t a i n e d in t he p a r t of t h e Act r e l a t i n g to t h e p u r s u i t of 
the u n d e r t a k i n g ' s activity. T h e Act provides tha t t he activity of the 
u n d e r t a k i n g shall con t i nue d u r i n g the observa t ion pe r iod subject to the 
provis ions of Sect ion 36, which r e a d s as follows: 

"At any stage, the court may, at the request of the administrator, the creditor's 
representative, the debtor, Stale Counsel's Office or on its own initiative and in the 
light of the insolvency judge's report, order the cessation of all or part of the activity or 
compulsory liquidation." 

The court shall deliver its judgment in private after hearing the debtor, the 
administrator, the creditors ' representative and the representatives of the works 
council or, if none, the staff delegates or after duly summonsing them to appear." 

20. J u d g m e n t o f 11 S e p t e m b e r 1997 o f t h e G r e n o b l e C o u r t o f 
A p p e a l , H a p i a n v. H i d o u x , Recueil Dalloz 1998 , J. 128 

T h e C o u r t of Appea l said: 

"The insolvency judge has the role of supervising the administration and compulsory 
liquidation while also exercising an investigative role; his presence in the trial Chamber 
is an exception to the principle that the investigation and trial stages should be kept 
separate ." 
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T h e facts, however , we re conce rned wi th a n o t h e r aspect of t he 
p r o c e d u r e , n a m e l y t h e m a k i n g of a pe r sona l b a n k r u p t c y o r d e r aga ins t 
t he m a n a g e r of a c o m p a n y t h a t had been put in to l iqu ida t ion . T h e s a m e 
j u d g e h a d sa t as p r e s i d e n t a n d insolvency j u d g e in two se t s of p roceed ings 
in which first the c o m p a n y ' s jud ic ia l r eo rgan i sa t i on and t h e n its 
compulsory l iqu ida t ion h a d b e e n o r d e r e d . H e h a d s u b s e q u e n t l y served a 
s u m m o n s on the m a n a g e r of t he c o m p a n y to a p p e a r before t he 
c o m m e r c i a l cour t ( the s u m m o n s con ta ined a r e c o m m e n d a t i o n t h a t t he 
m a n a g e r should be dec l a r ed persona l ly b a n k r u p t ) and p res ided over tha t 
cour t , which m a d e a n o r d e r dec la r ing the m a n a g e r persona l ly b a n k r u p t . 
T h e C o u r t of Appea l q u a s h e d the j u d g m e n t of t he c o m m e r c i a l cour t on 
t he g r o u n d t h a t t h e r e h a d b e e n a viola t ion of Ar t ic le 6 § 1 of t h e 
Conven t ion . It found t h a t t he fact t h a t the insolvency j u d g e h a d sat on 
t he bench t h a t h e a r d t he case was incons is ten t w i th the pr inc ip le tha t 
t he inves t iga t ion a n d t r ia l s t ages should be kept s e p a r a t e a n d could 
legi t imise t he a p p e l l a n t ' s conce rns r e g a r d i n g the objective impar t i a l i t y of 
t h e cour t t h a t h a d de l ive red the i m p u g n e d decision (Recueil Dalloz 1998, 

jurisprudence, pp . 128 et seq . ) . T h e C o u r t of Appea l rel ied essent ia l ly on 
the role of a p p e a r a n c e s a n d express ly followed the j u d g m e n t s in Delcour t 
v. Be lg ium of 17 J a n u a r y 1970, Ser ies A no . 11, p . 17, § 3 1, a n d D e C u b b e r 
v. Be lg ium of 26 O c t o b e r 1984, Series A no. 86, p. 14, § 26. 

T H E L A W 

ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

2 1 . W i t h r e g a r d to t h e p roceed ings before t h e C o m m e r c i a l C o u r t the 
appl ican t a l leged a viola t ion of Art ic le 6 § 1 of t he C o n v e n t i o n in so far as 
it g u a r a n t e e d the r ight to a fair h e a r i n g by an i m p a r t i a l t r i b u n a l . T h e 
G o v e r n m e n t c o n t e s t e d t h a t a r g u m e n t . 

22. Art ic le 6 § 1 provides , inter alia: 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing ... by an independent and impartial tribunal established by law." 

A. A l l e g e d u n f a i r n e s s o f t h e p r o c e e d i n g s b e f o r e the C o m m e r c i a l 
C o u r t 

/. Arguments of the parties 

23 . In his w r i t t e n obse rva t ions , t he app l i can t n o t e d t h a t in its 
j u d g m e n t t he C o m m e r c i a l C o u r t had inc luded t h e insolvency j u d g e ' s 
r epo r t in t he list of d o c u m e n t s it h a d seen . H e conc luded t h a t the repor t 
in q u e s t i o n , which sec t ion 36 of the Law of 25 J a n u a r y 1985 m a d e 
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m a n d a t o r y , was in w r i t t e n form, as o the rwise t he C o m m e r c i a l C o u r t 
would have used the t e r m " h e a r d " . T h e C o u r t of C a s s a t i o n h a d not 
e s t ab l i shed t h a t t he repor t did not exist . T h e app l i can t also re fe r red to 
the o rde r d a t e d 15 M a r c h 1993 of t he P res iden t of the N a n t e r r e 
C o m m e r c i a l C o u r t , who was fami l ia r w i th t he p r o c e d u r e in t h a t cour t 
a n d could not have confused the r epo r t which the insolvency j u d g e had 
s u b m i t t e d at t he h e a r i n g wi th the r e m a r k s he h a d e x c h a n g e d wi th his 
co l leagues at t h a t hea r ing . T h e appl ican t the re fo re m a i n t a i n e d t h a t t he 
insolvency judge had in the ins tan t case s u b m i t t e d a wr i t t en repor t to the 
C o m m e r c i a l C o u r t . 

H e compla ined tha t t he d o c u m e n t which had been lodged wi th the 
j u d g e s had not been c o m m u n i c a t e d to t he pa r t i e s , in b r e a c h of t he r ight 
to adve r sa r i a l p roceed ings in a c c o r d a n c e wi th t he pr inc ip le of equa l i ty of 
a r m s . Adversar ia l p roceed ings impl ied tha t a cour t should not base its 
decis ion on evidence t h a t h a d not b e e n m a d e avai lable to each of the 
pa r t i e s a n d equa l i ty of a r m s r e q u i r e d each pa r ty to be afforded an 
o p p o r t u n i t y to p resen t his case u n d e r condi t ions that g u a r a n t e e d a 
ba l ance b e t w e e n the pa r t i e s to t he cause (see , a m o n g o t h e r a u t h o r i t i e s , 
the D o m b o B e h e e r B.V. v. t he N e t h e r l a n d s j u d g m e n t of 27 O c t o b e r 1993, 
Ser ies A no. 274, p. 19, § 33 , a n d the H e n t r i c h v. F r a n c e j u d g m e n t of 
22 S e p t e m b e r 1994, Ser ies A no . 296-A, p . 22, § 56) . 

In his p l ead ings at t he h e a r i n g , the app l i can t ' s lawyer said t h a t since a 
recovery p lan had been put before t he cour t , sect ion 61 of t he Law of 
25 J a n u a r y 1985 was appl icable . 

24. T h e G o v e r n m e n t po in ted out t h a t t he insolvency j u d g e migh t have 
to d r a w u p two very different types of r e p o r t s in compulsory l iqu ida t ion 
p roceed ings . T h e first type was a r e p o r t u n d e r sect ion 36 of the Law of 
25 J a n u a r y 1985 tha t was r e q u i r e d if it was at the insolvency j u d g e ' s 
r eques t t h a t the c o m m e r c i a l cour t h a d to dec ide w h e t h e r to m a k e a n 
o r d e r for the u n d e r t a k i n g to cease t r a d i n g or to be l iqu ida ted . In such 
cases , t he r e p o r t was a p rocedu ra l d o c u m e n t t h a t was c o m m u n i c a t e d to 
t he pa r t i e s . T h a t type of r e p o r t was no t re levan t in t h e i n s t an t case as 
the app l ica t ion to the cour t had been m a d e by the jud ic ia l a d m i n i s t r a t o r 
p u r s u a n t to sect ion 61 of the Law of 1985 cited above. T h e appl ican t had 
not a l l eged t h a t t ha t r e p o r t had not b e e n c o m m u n i c a t e d to h im for 
c o m m e n t . 

25. W h e r e - as in the in s t an t case - the court was exerc is ing 
ju r i sd ic t ion on an appl ica t ion by the jud ic ia l a d m i n i s t r a t o r , t h e 
insolvency j u d g e exp la ined to the o t h e r m e m b e r s of the cour t all t h e 
m e a s u r e s h e h a d t a k e n d u r i n g the obse rva t ion per iod a n d gave t h e m his 
opinion on the final decision which the cour t should t a k e . T h e r e was no 
formal p r o c e d u r e for m a k i n g tha t r epor t a n d in p rac t i ce it was usual ly 
d o n e orally. A l t h o u g h in the p r e s e n t case the C o m m e r c i a l C o u r t had 
express ly used the t e r m " s e e n " in its j u d g m e n t w h e n re fe r r ing to t he 
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r epo r t , t ha t did not necessar i ly m e a n t h a t a w r i t t e n d o c u m e n t had been 
read . 

In t he G o v e r n m e n t ' s submiss ion , t he insolvency j u d g e ' s r epo r t in the 
l a t t e r type of case could be r e g a r d e d as pr ivi leged from disc losure as 
fo rming p a r t of t he de l ibe ra t ions , since t he insolvency judge ' s role in 
de l ibe ra t ions wi th his co l leagues was s imi la r to tha t of a j u d g e 
r a p p o r t e u r in a col legia te cour t . In its R e i n h a r d t a n d Slimane-Kai 'd 
v. F r a n c e j u d g m e n t (31 M a r c h 1998, Reports of Judgments and Decisions 
1998-11, pp. 665-66, § 105), the C o u r t had a l r eady ru led t h a t the legal 
analysis of a case and the opinion of the advoca t e -gene ra l on t he m e r i t s 
of an appea l to t he C o u r t of C a s s a t i o n were " l eg i t ima te ly pr ivi leged from 
disclosure as fo rming p a r t of the de l i be r a t i ons" . Moreover , s ince the 
repor t had not b e e n c o m m u n i c a t e d to any of the pa r t i e s to t he 
p roceed ings in the i n s t a n t case , t h e r e had b e e n no fa i lure to m a i n t a i n 
equa l i ty of a r m s be tween t h e m . 

26. T h e G o v e r n m e n t ind ica ted for the first t i m e at the h e a r i n g in 
answer to a ques t i on pu t by the C o u r t t h a t the j u d g m e n t of 26 O c t o b e r 
1993 con ta ined a typograph ica l e r ro r , a fact which the app l i can t ' s lawyer 
did not con tes t . T h e re fe rences to sect ion 36 of t he Law of 25 J a n u a r y 1985 
were incor rec t , the appl icable provision in fact be ing sect ion 61 of the Law 
as , t he G o v e r n m e n t m a i n t a i n e d , b e c a m e a p p a r e n t w h e n the j u d g m e n t 
was read as a whole , s ince it s t a t e d t h a t the C o m m e r c i a l C o u r t had 
ob t a ined ju r i sd ic t ion a t the end of the obse rva t ion per iod w h e n the 
jud ic ia l a d m i n i s t r a t o r had asked it to ad jud ica te on the proposed 
recovery p lan , a p r o c e d u r e p resc r ibed by sec t ion 6 1 , not sect ion 36. 

2. The Court's assessment 

27. T h e C o u r t r e i t e r a t e s t h a t t he r ight to adversa r i a l p roceed ings 
" m e a n s in pr inciple t he o p p o r t u n i t y for t he pa r t i e s to a c r imina l or civil 
t r ial to have knowledge of a n d c o m m e n t on all evidence adduced or 
observa t ions Filed, even by an i n d e p e n d e n t m e m b e r of the na t iona l legal 
service, wi th a view to inf luencing the cour t ' s decis ion" (see t h e Lobo 
M a c h a d o v. P o r t u g a l j u d g m e n t of 20 F e b r u a r y 1996, Reports 1996-1, 
pp. 206-07, § 31) . 

T h e pr inciple of equa l i ty of a r m s " - one of the e l e m e n t s of t he b r o a d e r 
concept of fair t r ia l - r e q u i r e s each p a r t y to be given a r ea sonab le 
o p p o r t u n i t y to p r e sen t his case u n d e r condi t ions t h a t do not place h im at 
a subs t an t i a l d i s a d v a n t a g e vis-a-vis his o p p o n e n t " (see t he N i d e r o s t - H u b e r 
v. Swi tze r land j u d g m e n t of 18 F e b r u a r y 1997, Reports 1997-1, p. 107, § 23). 

28. T h e C o u r t no tes t h a t for t he first t i m e at t he h e a r i n g before it both 
t he G o v e r n m e n t a n d the app l ican t said t h a t , c o n t r a r y to w h a t was s t a t ed 
in the j u d g m e n t , t he C o m m e r c i a l C o u r t had followed the p r o c e d u r e 
governed by sec t ion 61 of t h e Law of 25 J a n u a r y 1985, and not t he 
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sect ion 36 p r o c e d u r e (see p a r a g r a p h 16 above) . T h a t could be seen from 
the r ea son ing of the j u d g m e n t t a k e n as a whole . 

29. T h e C o u r t no tes t h a t the r ea son ing set out in t he j u d g m e n t shows 
t h a t t he cause before t he C o m m e r c i a l C o u r t p roceeded as follows: an 
app l ica t ion was m a d e by the jud ic ia l a d m i n i s t r a t o r for the cour t to ru le 
on the app l i can t ' s p roposed recovery p lan ; the C o m m e r c i a l C o u r t 
e x a m i n e d the recovery p lan , h e a r d submiss ions from the jud ic ia l 
a d m i n i s t r a t o r a n d the c r e d i t o r s ' r e p r e s e n t a t i v e and r e a c h e d its decis ion 
in t he l ight of the a d m i n i s t r a t o r ' s r epo r t . T h o s e facts w e r e not con t e s t ed 
by the pa r t i e s . 

30. T h e C o u r t no tes t h a t those even t s suppor t t he submiss ion m a d e a t 
the h e a r i n g t h a t the j u d g m e n t was de l ivered p u r s u a n t to sect ion 61 of t he 
Law of 25 J a n u a r y 1985. It is t hus satisfied t h a t t he re fe rence in t he 
j u d g m e n t to sect ion 36 of t he Law of 1985 is a typograph ica l e r r o r m a d e 
w h e n the d o c u m e n t was d r a w n u p (see, mutatis mutandis, Douiyeb v. the 
Netherlands [ G C ] , no. 31464/96, § 52, 4 Augus t 1999, u n r e p o r t e d ) , a fact 
which the p a r t i e s do not con tes t . 

3 1 . T h e p r o c e d u r e u n d e r sec t ion 61 does not provide for a w r i t t e n 
repor t to be lodged by the insolvency j u d g e (see p a r a g r a p h 19 above) , 
unl ike the p r o c e d u r e u n d e r sect ion 36. T h e C o u r t concludes from t h a t 
t h a t the re fe rence in the j u d g m e n t to t he C o m m e r c i a l C o u r t having seen 
the r epo r t was also an e r ro r . 

T h e case file shows t h a t t he app l i can t ' s compla in t of a violat ion of 
Art ic le 6 was based on those re fe rences in t he j u d g m e n t . 

32. F r o m the in fo rma t ion avai lable to the C o u r t , it is t he re fo re 
a p p a r e n t t h a t t he app l i can t ' s c o m p l a i n t is based on e r r o n e o u s re fe rences 
in the C o m m e r c i a l C o u r t ' s j u d g m e n t . 

33 . In those special c i r c u m s t a n c e s , the C o u r t holds t h a t t h e r e a re no 
g r o u n d s for finding a violat ion of Art ic le 6 § 1 in so far as it g u a r a n t e e s the 
r ight to a fair h e a r i n g and to equa l i ty of a r m s . 

B . A l l e g e d lack o f i m p a r t i a l i t y by t h e i n s o l v e n c y j u d g e in the 
C o m m e r c i a l C o u r t 

1. The parties'submissions 

34. T h e app l ican t ques t i oned the subject ive impar t i a l i t y of t he 
insolvency j u d g e . In do ing so, he po in ted to m a t t e r s set out in t he 
C o m m e r c i a l C o u r t ' s j u d g m e n t . 

H e rel ied on the fai lure to c o m m u n i c a t e t he insolvency j u d g e ' s r epor t , 
e r ro r s in t he facts in t he j u d g m e n t a n d omiss ions in the r e a s o n i n g 
r e g a r d i n g ce r t a in m a t t e r s r e l a t i ng to t he c o m p a n i e s , difficulties 
e n c o u n t e r e d d u r i n g the course of the obse rva t ion per iod and the 
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s u b s t a n t i a l i n d e b t e d n e s s of the c o m p a n i e s conce rned . H e a d d e d t h a t 
r e la t ions be tween one of t he c o m p a n i e s and the insolvency j u d g e had 
been conflictual . 

T h e app l ican t said t h a t t he C o m m e r c i a l C o u r t had failed to rectify 
e r ro r s in the a d m i n i s t r a t o r ' s r e p o r t a n d to h e a r adver sa r i a l a r g u m e n t 
abou t t he cr i t ic ism t h a t h a d b e e n m a d e of c a n d i d a t e s w i sh ing to p u r s u e 
t he c o m p a n i e s ' activity and abou t the e r r o n e o u s a s s e s s m e n t of the i r 
professional capabi l i t i es . 

H e a d d e d t h a t no act ion h a d b e e n t a k e n aga ins t t h i rd p a r t i e s guil ty of 
c r imina l acts c o m m i t t e d to t he d e t r i m e n t of his c o m p a n i e s . 

35. In t he app l i can t ' s submiss ion , his conce rns were jus t i f ied by the 
following objective factors . 

Art ic le 26 of the d e c r e e of 27 D e c e m b e r 1985 laid down t h a t , on pain of 
t he j u d g m e n t be ing dec la red null a n d void, the insolvency j u d g e could not 
sit w h e n the cour t was ac t ing on its own ini t ia t ive or was h e a r i n g an appea l 
aga ins t one of its own o r d e r s . T h e app l ican t m a i n t a i n e d tha t it was 
incons i s ten t for the insolvency j u d g e to be allowed to sit in ce r t a in cases 
bu t not in o t h e r s , since t he case file in insolvency p roceed ings was 
indivisible. 

U n d e r t he Law of 25 J a n u a r y 1985 (see p a r a g r a p h 19 above) , t he 
insolvency j u d g e h a d very wide powers d u r i n g the per iod w h e n the 
c o m p a n i e s were u n d e r obse rva t ion . T h u s , d u r i n g t h a t s t age of t h e 
p roceed ings , he played an act ive role in t he c o m p a n i e s ' m a n a g e m e n t a n d 
had powers of in fo rmat ion and inves t iga t ion enab l ing h im to r u n the 
c o m p a n i e s . 

In the i n s t an t case , t h e insolvency j u d g e had m a d e th i r ty o r d e r s in 
sphe res r a n g i n g from dismissa l to t he a t t a c h m e n t of accoun t s a n d the 
sale of movab le and i m m o v a b l e p rope r ty . O n a n u m b e r of po in t s t h e 
app l i can t had d i s ag reed wi th t he insolvency j u d g e a n d m a y the re fo re 
have formed the impress ion t h a t he was a p p e a r i n g before an o p p o n e n t . 
F u r t h e r , a n u m b e r of the insolvency j u d g e ' s decisions ind ica ted t he 
posi t ion he would t ake in t he t r ia l cour t . 

T h a t sugges t ed to t he app l i can t t h a t an insolvency j u d g e s u b s e q u e n t l y 
e x e r t e d a decisive inf luence over a c o m m e r c i a l cour t ' s decis ion on a 
c o m p a n y ' s fu tu re . 

T h a t inf luence was increased by his r epo r t s to his co l leagues , on which no 
adversa r i a l a r g u m e n t from the pa r t i e s was h e a r d . Nor did his col leagues 
t ake any active p a r t in t he c o m m e r c i a l cour t ' s decision. It was for t ha t 
r ea son t h a t c e r t a i n F rench c o m m e r c i a l cour t s refused to allow the 
insolvency j u d g e to t ake p a r t in t he de l ibe ra t ions of the t r ia l cour t . 

T h e C o u r t of C a s s a t i o n , s i t t ing as a full cour t , h a d in a decis ion of 
5 F e b r u a r y 1999 conf i rmed t h e necess i ty of s e p a r a t i n g the funct ions of 
the r a p p o r t e u r from those of m e m b e r s of the Stock E x c h a n g e R e g u l a t o r y 
A u t h o r i t y (Commission des operations de bourse). O n e of the findings in tha t 
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j u d g m e n t was t h a t t he r a p p o r t e u r was respons ib le for conduc t i ng a n 
inves t iga t ion into the facts wi th t he ass i s tance of t he a d m i n i s t r a t i v e 
services a n d for m a k i n g any re levan t inqu i r ies . Moreover , t h e G r e n o b l e 
C o u r t of Appea l had held in a j u d g m e n t of 11 S e p t e m b e r 1997 (Dalloz 
1998, J. 128) t h a t t he fact t h a t an insolvency j u d g e had sat on a t r ial 
bench infr inged the pr inciple t h a t the inves t iga t ion a n d t r ia l s t ages 
should be kept s e p a r a t e . 

36. T h e G o v e r n m e n t no ted tha t individual j u d g e s were p r e s u m e d to be 
impa r t i a l unless t h e r e was evidence to t he con t ra ry . Un l ike t he app l i can t , 
t hey cons ide red tha t the j u d g m e n t was couched in n e u t r a l t e r m s and did 
not sugges t any bias aga ins t t he app l ican t . T h e y the re fore s u b m i t t e d t h a t 
the app l i can t ' s conce rns were not objectively jus t i f ied . 

37. F u r t h e r m o r e , the G o v e r n m e n t said t h a t t he m a n n e r in which the 
p roceed ings had b e e n conduc t ed had g u a r a n t e e d the insolvency j u d g e ' s 
neu t r a l i t y , as the case had c o m e before the C o m m e r c i a l C o u r t at the 
r eques t of the judicial a d m i n i s t r a t o r , not t he insolvency j u d g e , u n d e r 
sect ion 61 of the Law of 1985 ci ted above. T h e C o m m e r c i a l C o u r t was 
asked to ru le on the app l i can t ' s p roposed recovery p lan . It was only 
because t he plan did not a p p e a r viable t h a t the cour t had dec ided to 
o r d e r t he c o m p a n i e s ' l iqu ida t ion . T h e cour t had been careful to r eques t 
add i t iona l in format ion from the app l ican t before r e a c h i n g its decision. 

38. W h e n p e r f o r m i n g t he i r du t i e s d u r i n g the observa t ion per iod , 
insolvency j u d g e s did not have any preconce ived ideas on t he issues they 
would have to decide before t he c o m m e r c i a l cour t . 

T h a t was because d u r i n g the observa t ion per iod inso lvency judges were 
responsib le for m a n a g i n g and superv i s ing t he act ivi t ies of c o m p a n i e s in 
difficulty. T h e i r a im was to m a n a g e the va r ious confl ict ing i n t e r e s t s 
w i thou t j e o p a r d i s i n g the d i rec t funct ioning of t he company . For t h a t 
pu rpose they were e m p o w e r e d to m a k e o rde r s , aga ins t which an appea l 
lay to t he c o m m e r c i a l cour t . 

In t he i n s t an t case , most of t he o rde r s m a d e by the insolvency-judge had 
conce rned p r o c e d u r a l issues. Only two o rde r s ( au tho r i s i ng r e d u n d a n c i e s ) 
had d i rec t ly conce rned the economic exp lo i t a t ion of the app l i can t ' s 
c o m p a n i e s . 

However , the G o v e r n m e n t cons ide red t h a t those o rde r s had had no 
effect on t he insolvency j u d g e ' s capac i ty at t he h e a r i n g before t he 
c o m m e r c i a l cour t to cons ide r t h e issue at hand wi thout p r e judg ing it. 

39. W h e n s i t t ing in the c o m m e r c i a l cour t the insolvency j u d g e ' s role 
was to account to his co l leagues for t he tasks which he h a d pe r fo rmed 
d u r i n g the observa t ion per iod. His opinion did not bind the o t h e r two 
judges cal led upon to dec ide w h e t h e r t he u n d e r t a k i n g was viable . T h u s , 
t he c o m m e r c i a l cour t was the sole j u d g e a n d its j u d g m e n t was 
u n c o n n e c t e d wi th t he var ious s teps t a k e n by the insolvency j u d g e d u r i n g 
the observa t ion per iod. 
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In t he i n s t an t case, it had b e e n the jud ic ia l a d m i n i s t r a t o r who had 
q u e s t i o n e d the viabil i ty of t he u n d e r t a k i n g . H e had po in ted out t h a t t he 
app l i can t ' s p roposed recovery p lan c o n t a i n e d a r e a s of u n c e r t a i n t y which 
t h e app l ican t had to resolve. T h e C o m m e r c i a l C o u r t had given the 
app l i can t t i m e to p roduce all t he g u a r a n t e e s necessa ry for his p lan to be 
approved . In s u b s e q u e n t l y dec id ing to o r d e r t he c o m p a n i e s ' l iqu ida t ion , 
the C o m m e r c i a l C o u r t had rel ied on objective factors r e l a t i n g to t he lack 
of financial g u a r a n t e e s , t he r ecen t ba lance shee t s of the c o m p a n i e s and 
fu r the r in fo rma t ion abou t the i r f inancial m e a n s . 

T h e G o v e r n m e n t s u b m i t t e d in conclusion t h a t t h e r e was no evidence of 
any lack of impa r t i a l i t y on the p a r t of t he insolvency judge . 

2. The Court's assessment 

40. T h e r e a r e two tes t s for a ssess ing w h e t h e r a t r i buna l is i m p a r t i a l 
wi th in the m e a n i n g of Art ic le 6 § 1: the first consis ts in seek ing to 
d e t e r m i n e the pe rsona l convict ion of a p a r t i c u l a r j u d g e in a given case; 
the second in a s c e r t a i n i n g w h e t h e r the j u d g e offered g u a r a n t e e s 
sufficient to exc lude any l eg i t ima te doubt in th is respec t (see, a m o n g 
o t h e r a u t h o r i t i e s , t h e G a u t r i n and O t h e r s v. F r a n c e j u d g m e n t of 20 May 
1998, Reports 1998-III, pp. 1030-31, § 58) . 

4 1 . As to t he subject ive tes t , t he pe r sona l impar t i a l i t y of a j u d g e m u s t 
be p r e s u m e d unt i l t h e r e is proof to the c o n t r a r y (see, a m o n g o t h e r 
a u t h o r i t i e s , t he Padovan i v. I ta ly j u d g m e n t of 26 F e b r u a r y 1993, Series A 
no. 2 5 7 - B , p . 20, § 26). 

However , de sp i t e t he app l i can t ' s submiss ions (see p a r a g r a p h 34 above) , 
the C o u r t is not satisfied t h a t t h e r e is evidence es tab l i sh ing t h a t the 
insolvency j u d g e ac ted wi th any pe r sona l pre judice . 

42. As to t he second tes t , w h e n appl ied to a body s i t t ing as a bench , it 
m e a n s d e t e r m i n i n g w h e t h e r , qu i t e a p a r t from the pe r sona l conduc t of any 
of the m e m b e r s of t ha t body, t h e r e a re a s c e r t a i n a b l e facts which m a y raise 
doub t s as to its impar t i a l i ty . In this respec t even a p p e a r a n c e s m a y be of 
some i m p o r t a n c e . It follows t h a t w h e n it is be ing dec ided w h e t h e r in a 
given case t h e r e is a l e g i t i m a t e reason to fear t h a t a p a r t i c u l a r body lacks 
impar t i a l i ty , t h e s t andpo in t of those c la iming t h a t it is not i m p a r t i a l is 
i m p o r t a n t bu t not decisive. W h a t is decisive is w h e t h e r t he fear can be 
held to be objectively jus t i f ied (see t he G a u t r i n a n d O t h e r s j u d g m e n t 
ci ted above, ibid.) . 

43 . In the i n s t an t case, t he conce rns r e g a r d i n g the insolvency j u d g e ' s 
impar t i a l i t y s t e m m e d from the fact t ha t he h a d t a k e n var ious m e a s u r e s 
conce rn ing the c o m p a n i e s d u r i n g the obse rva t ion per iod and s u b s e q u e n t l y 
p res ided over t he cour t t h a t had dec ided the c o m p a n i e s ' fa te . 

44. T h e C o u r t accep t s t h a t t h a t s i t ua t ion could ra ise d o u b t s in t he 
app l i can t ' s m i n d abou t t he i m p a r t i a l i t y of t he C o m m e r c i a l C o u r t . 



300 MOREL v. FRANCE JUDGMENT 

However , it has to decide w h e t h e r those doub t s were objectively 
jus t i f i ed . 

45. In t h a t connec t ion , t he C o u r t no tes t h a t t he answer to t h a t 
ques t i on d e p e n d s on the c i r c u m s t a n c e s of t h e case . For t h a t r ea son , it 
c anno t be bound by the decis ions c i ted by the app l ican t ; moreove r , one of 
those decis ions conce rned a different s p h e r e (see p a r a g r a p h 35 above) 
while the o t h e r dea l t wi th an aspec t of insolvency p roceed ings t h a t was 
different from t h a t u n d e r cons ide ra t ion in t h e p r e s e n t case (see 
p a r a g r a p h 20 above) . 

F u r t h e r m o r e , t he m e r e fact t h a t a j u d g e has a l r eady t a k e n pre - t r i a l 
decis ions canno t by itself be r e g a r d e d as jus t i fy ing conce rns abou t his 
impar t i a l i t y . W h a t m a t t e r s is the scope a n d n a t u r e of t h e m e a s u r e s 
t a k e n by the j u d g e before the t r ia l . Likewise, t he fact t h a t the j u d g e has 
de ta i l ed knowledge of the case file does not en ta i l any pre judice on his p a r t 
t h a t would p reven t his be ing r e g a r d e d as i m p a r t i a l w h e n the decis ion on 
t h e m e r i t s is t a k e n . Nor does a p r e l i m i n a r y analys is of t he avai lable 
in fo rmat ion m e a n t h a t t he final analysis has been p re judged . W h a t is 
i m p o r t a n t is for t h a t analysis to be ca r r i ed out w h e n j u d g m e n t is 
de l ivered and to be based on t h e evidence p roduced and a r g u m e n t h e a r d 
at the h e a r i n g (see, a m o n g o t h e r a u t h o r i t i e s , mutatis mutandis, t he 
H a u s c h i l d t v. D e n m a r k j u d g m e n t of 24 M a y 1989, Ser ies A no. 154, p . 22, 
§ 50; the N o r t i e r v. the N e t h e r l a n d s j u d g m e n t of 24 Augus t 1993, Series A 
no. 267, p . 15, § 33; and the Sara iva de C a r v a l h o v. P o r t u g a l j u d g m e n t of 
22 Apri l 1994, Ser ies A no. 286-B, p. 38, § 35). 

46. In t he l ight of those pr inc ip les , t he C o u r t cons iders t h a t t he 
app l i can t ' s concerns canno t be jus t i f ied in t hemse lves by the fact t h a t t he 
insolvency j u d g e took ce r t a in decisions d u r i n g the observa t ion per iod 
(o rders conce rn ing the m a n a g e m e n t of the c o m p a n i e s , d ismissa ls a n d 
i n t e r i m m e a s u r e s ) . His knowledge of t he case file was not in itself 
decisive e i the r . As r e g a r d s t he influence which the app l ican t a l leged the 
insolvency j u d g e had on the bench , it is not in issue h e r e . 

47. All the C o u r t has to dec ide is w h e t h e r , having r e g a r d to t he 
n a t u r e a n d e x t e n t of his funct ions d u r i n g the observa t ion per iod and of 
t he m e a s u r e s a d o p t e d , t he insolvency j u d g e displayed any bias r e g a r d i n g 
the decis ion to be t a k e n by the C o m m e r c i a l C o u r t . Such would have 
been the case if t he issues dea l t wi th by the insolvency j u d g e d u r i n g 
the obse rva t ion per iod were ana logous to those on which he ru led as a 
m e m b e r of t he t r ia l cour t (see the Sara iva de C a r v a l h o j u d g m e n t ci ted 
above, p . 39, § 38) . 

48 . T h e r e is n o t h i n g in t he case file to sugges t t h a t t h a t was the 
case h e r e . T h e case file shows t h a t t he insolvency j u d g e m a d e o rde r s 
dea l ing wi th ques t ions r e l a t i ng to t he c o m p a n i e s ' economic and 
f inancial survival a n d staff m a n a g e m e n t d u r i n g the observa t ion 
per iod . U n d e r the appl icable d o m e s t i c law, his role was to e n s u r e 
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t h a t t he p roceed ings advanced rapidly a n d t h a t r e l evan t i n t e r e s t s were 
p r o t e c t e d . 

W h e n the C o m m e r c i a l C o u r t p res ided over by the insolvency j u d g e 
s u b s e q u e n t l y acqu i r ed ju r i sd i c t ion u n d e r sec t ion 61 of the Law of 
25 J a n u a r y 1985 ( tha t is to say, c o n t r a r y to t h e app l i can t ' s submiss ion , 
w i thou t a w r i t t e n r epo r t from h i m ) , it was r e q u i r e d to assess the mid- to 
long- t e rm viabil i ty of the app l i can t ' s p l an for t he c o m p a n i e s ' con t inued 
t r a d i n g at the end of t he obse rva t ion per iod. In t h a t connec t ion , the 
C o m m e r c i a l C o u r t had to e x a m i n e t h e f inancial g u a r a n t e e s and o the r 
evidence p roduced by the app l ican t a t t he h e a r i n g a n d the 
c i r c u m s t a n c e s of t he c o m p a n i e s at t h a t t ime (as r e g a r d s such m a t t e r s 
as staff a n d i m m o v a b l e p rope r ty , a n d the fact t h a t t hey were t r a d i n g in 
a difficult sec tor ) . It also rel ied on in fo rma t ion suppl ied by the 
a d m i n i s t r a t o r . 

T h e C o m m e r c i a l C o u r t ' s a s s e s s m e n t was based on evidence t h a t was 
p r o d u c e d and was the subject of a r g u m e n t at t he h e a r i n g . T h a t is 
a t t e s t e d by the fact t h a t t he C o m m e r c i a l C o u r t did not finally decide 
the case unt i l it had r e q u e s t e d a n d ob t a ined from the appl icant 
add i t iona l d o c u m e n t s proving the credibi l i ty of the g u a r a n t e e s he had 
p roduced . 

T h e C o u r t no tes , t he re fo re , t h a t t he insolvency j u d g e h a d to dea l with 
two qu i t e s e p a r a t e issues . A l t h o u g h , as a resu l t of his role d u r i n g the 
observa t ion per iod , he had acqu i r ed special knowledge of t he c o m p a n i e s ' 
c i r c u m s t a n c e s (one of t h e factors to which the C o m m e r c i a l C o u r t had 
r e g a r d in its decis ion) , n o n e t h e l e s s he could not have fo rmed a view at 
t h a t j u n c t u r e on the p lan p roposed by the app l ican t a t t he h e a r i n g before 
t he cour t for t he c o n t i n u a t i o n of t he activity, while the viabil i ty of t ha t 
p lan was assessed by the C o m m e r c i a l C o u r t in the light of the 
g u a r a n t e e s furn i shed and e x a m i n e d at t he h e a r i n g (see, mutatis mutandis, 
t he j u d g m e n t s ci ted above: Sara iva de C a r v a l h o , p . 39, § 38 in fine, and , a 
contrario, H a u s c h i l d t ) . 

49. T h e C o u r t , t he re fo re , does not find in t he p r e s e n t case any 
object ive g r o u n d s for bel ieving t h a t the n a t u r e a n d e x t e n t of the 
insolvency judge ' s du t i e s d u r i n g the obse rva t ion per iod (which were 
i n t e n d e d to ensu re t he day to day m a n a g e m e n t of the compan ie s ) 
gave rise to any pre jud ice on the - s e p a r a t e - issue which the 
C o m m e r c i a l C o u r t had to decide r e g a r d i n g the viabil i ty of the 
app l i can t ' s p l an for t he c o m p a n i e s c o n t i n u e d t r a d i n g a t t he end of 
t h e obse rva t ion per iod and of t h e financial g u a r a n t e e s p r o d u c e d a t 
the h e a r i n g . 

50. In the l ight of the special c i r c u m s t a n c e s of t he p r e s e n t case , the 
C o u r t finds tha t the app l i can t ' s concerns were no t objectively jus t i f ied . 

C o n s e q u e n t l y , t h e r e has b e e n no viola t ion of Art ic le 6 § 1 to the ex t en t 
t h a t it g u a r a n t e e s t he r ight to a n i m p a r t i a l t r i buna l . 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has been no viola t ion of the r ight to a fair h e a r i n g as 
g u a r a n t e e d by Art ic le 6 § 1 of t he Conven t ion ; 

2. Holds t h a t t h e r e has been no violat ion of t he r ight to an i m p a r t i a l 
t r i buna l as g u a r a n t e e d by Art ic le 6 § 1 of t he Conven t ion ; 

D o n e in F r e n c h , and notified in wr i t i ng on 6 J u n e 2000, p u r s u a n t to 
Ru le 77 §§ 2 a n d 3 of t he Ru les of C o u r t . 

S. DOLI.É 
R e g i s t r a r 

W. FUHRMANN 
Pres iden t 
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SUMMARY1 

Disappearance following detention by security forces and effectiveness of 
subsequent investigation 

Article 2 

Life - Disappearance following unacknowledged detention by security forces - Effectiveness of 
investigation into disappearance 

Article 3 

Inhuman treatment - Suffering of relative of disappeared person - Elements relevant to 
assessment of suffering of relative of victim of serious violations 

Article 5 

Liberty and security ofperson - Disappearance following unacknowledged detention by security 
forces - Deficiencies in custody records - Effectiveness of investigation into disappearance 

Article 13 

Effective remedy - Effectiveness of investigation into disappearance 

Article 38 § 1 (a) (former Article 28 § 1 (a)) 

Examination of the case - Effective conduct of investigation - Failure to provide access to 
custody records - Failure to facilitate attendance of witnesses 

* 
* * 

The applicant submitted that he had been told that his son had been apprehended 
and detained by the security forces in August 1993. He made various attempts to 
obtain news about his son's fate. Two successive public prosecutors carried out 
investigations, during which statements were taken from several witnesses, but 
the security forces denied that the applicant's son had been detained and in 1996 
a decision not to prosecute was issued. Evidence was taken from several witnesses 
by a delegation of the European Commission of Human Rights. However, a 
number of witnesses, including one of the public prosecutors, did not appear 
before the delegates, and the Government did not provide certain custody 
records. Relying in particular on a photocopy of an operation report, the 
authenticity of which it accepted, the Commission concluded that the applicant's 
son had been apprehended by the security forces and taken into detention. 

1. This summary by the Registry does not bind the Court. 
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Held 
(1) Assessment of the facts: The applicant's allegations of the apprehension of his 
son found confirmation in the document submitted to the Commission's delegates. 
As the Commission had not been presented with any eyewitness evidence of this 
apprehension or of the alleged subsequent detention, the question whether the 
document was a photocopy of an authentic operation report was of paramount 
importance for the establishment of the facts and their assessment, since the 
Government disputed the finding of the Commission on this point. A photocopied 
document should be subjected to close scrutiny before it could be accepted as a 
true copy of an original, the more so as it was undeniably true thai modern 
technological devices could be employed to forge, or to tamper with, documents. 
More importantly, the Convention proceedings did not in all cases lend themselves 
to rigorous application of the principle that he who alleges something must prove 
that allegation. In the present case, the Government had been in a first line 
position to assist the Commission by providing access to the document which they 
claimed to be the genuine document bearing the reference number which 
appeared on the photocopy. Ii was insufficient for the Government to rel) on the 
allegedly secret nature of that document, which would not have precluded it from 
having been made available to the Commission's delegates. Consequently, it was 
appropriate to draw an inference from the Government's failure to produce the 
document without a satisfactory explanation. The Court therefore agreed with 
the Commission's finding that the document was indeed a photocopy of an 
authentic operation report. Moreover, the Commission had approached its task 
of assessing the other evidence with the requisite caution, giving detailed 
consideration to the elements which supported the applicant's account and to 
those which cast doubt on iis credibility. The Court therefore accepted the (acts 
as established by the Commission. The Government had not provided any 
explanation to account for the omissions relating to documentary evidence and 
the failure of a witness to attend, and had consequently fallen short of their 
obligation to furnish all necessary facilities to the Commission in its task of 
establishing the facts. 

(2) Article 2: (a) More than six and a half years had passed since the 
apprehension of the applicant's son without information as to his subsequent 
whereabouts or fate. The question arose as to whether the respondent State 
should be considered to have failed in its obligation to protect the applicant's 
son's right to life. The period of time which had elapsed since a person was taken 
into detention, although not decisive, was a relevant factor, and the passage of 
time might to some extent affect the weight to be attached to other elements of 
circumstantial evidence before the person could be presumed dead. In the present 
case, taking into account the length of time which had passed, the fact that it had 
been established that applicant's son had been detained by authorities for whom 
the State was responsible and the fact that he was wanted by the authorities, he 
had to be presumed dead following an unacknowleged detention by the security-
forces. Since the Government had not provided any explanation as to what had 
occurred after his apprehension and did not rely on any ground of justification in 
respect to any use of lethal force by their agents, it followed that liability for the 
death was attributable to the respondent State. 
Conclusion: violation (six votes to one). 
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(b) The Commission in its report had analysed the investigation as dilatory, 
perfunctory, superficial and not constituting a serious attempt to find out what 
had happened to the applicant's son, and the Court perceived no cause to assess 
the investigation differently. Moreover, it was in particular struck by the fact that 
it was not until two years after the applicant's son had been taken into detention 
that enquiries were made of the security forces. Therefore, the investigation into 
the disappearance of the applicant's son was inadequate and in breach of the 
respondent State's procedural obligations to protect the right to life. 
Conclusion: violation (six votes to one). 
(3) Article 3: The applicant was the father of the disappeared person and, 
although it appeared from his oral evidence to the Commission's delegates that 
his son had left the family home some two years prior to his apprehension and 
that during that time the applicant had received no word from him, this element 
by no means precluded the applicant from feeling grave concern upon receipt of 
the news of his son's apprehension. This was borne out by the many enquiries 
which he had then proceeded to make in order to find out what had happened to 
his son. Moreover, there was no doubt that the applicant's anguish about the fate 
of his son would have been exacerbated both by the fact that another son had died 
in custody and by the conduct of the authorities. Not only had the investigation 
lacked promptitude and efficiency, but certain members of the security forces 
had displayed a callous disregard for the applicant's concerns. Taking into 
account the fact that the applicant's anguish concerning his son's fate was 
continuing, the disappearance amounted to inhuman and degrading treatment in 
relation to the applicant. 

Conclusion: violation (six votes to one). 
(4) Article 5: The reasoning and findings in relation to Article 2 left no doubt 
that the applicant's son's detention was in breach of Article 5. The 
Government had failed to provide a plausible explanation as to the 
whereabouts and fate of the applicant's son. Moreover, the investigation 
carried out by the authorities had been neither prompt nor effective. A 
particular criticism concerned the failure of the prosecutors to inspect the 
relevant custody ledgers. This would have been a logical, albeit fruitless step, 
since the detention of the applicant's son was not recorded other than in the 
operation report, the existence of which was officially denied. This failing was 
further aggravated by the Commission's findings as to the general unreliability 
and inaccuracy of the records. Accordingly, the applicant's son had been held 
in unacknowledged detention in the complete absence of the safeguards 
contained in Article 5 and there had been a particularly grave violation of 
the right to liberty and security of person. 

Conclusion: violation (unanimously). 
(5) Article 13: There could be no doubt that the applicant had an arguable 
complaint that his son had been taken into custody, and in view of the fact that 
the authorities had failed in their obligation to protect the life of his son, the 
applicant was entitled to an effective remedy. Accordingly the authorities were 
under the obligation to conduct an effective investigation into the disappearance 
of the applicant's son. Having regard to the findings under Article 2, the 
respondent State had failed to comply with this obligation. 
Conclusion: violation (six votes to one). 
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(6) Alleged practice of infringing Articles 5 and 13: The scope of the examination 
of the evidence undertaken in the case and the material on the case file were 
insufficient to enable the Court to determine whether the failings identified in 
the case were part of a practice adopted by the authorities. 
(7) Article 18: The Court unanimously found that it was unnecessary to examine 
this complaint separately. 
(8) Article 34: The Court did not consider that in the circumstances of the case 
the conduct of the authorities constituted a failure on the part of the respondent 
State to comply with the obligation under Article 34. 
Article 41: The Court made an award in respect ol non-pecuniary damage in favour 
of the applicant's son, to be held by the applicant for his son's heirs. It also made an 
award to the applicant in respect of non-pecuniary damage. Finally, it made an 
award in respect of costs and expenses. 
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In t h e c a s e o f T i m u r t a § v. T u r k e y , 

T h e E u r o p e a n C o u r t of H u m a n Righ t s (Firs t Sec t ion) , s i t t i ng as a 

C h a m b e r composed of: 

Mrs E. PALM, President, 

M r s W. THOMASSEN, 

M r L . FERRARI BRAVO, 

M r J . CASADEVALL, 

M r B . ZUPANCIC, 

M r R. MARUSTE,JW£«, 

Mr F . GÖLCÜKLÜ, ad hoc judge, 

and M r M. O'BOYLE, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 23 N o v e m b e r 1999 and 23 May 2000, 

Del ivers t he following j u d g m e n t , which was a d o p t e d on t h e last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t he C o u r t by the E u r o p e a n C o m m i s s i o n of 

H u m a n R i g h t s (" the C o m m i s s i o n " ) on 8 M a r c h 1999, wi th in t he t h r e e -

m o n t h per iod laid down by fo rmer Ar t ic les 32 § 1 a n d 47 of the 

Conven t i on for the P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l 

F r e e d o m s (" the C o n v e n t i o n " ) . It o r i g i n a t e d in an appl ica t ion 

(no. 23531/94) aga ins t t he Repub l i c of T u r k e y lodged wi th the 

C o m m i s s i o n u n d e r f o rmer Art ic le 25 of t he C o n v e n t i o n by a T u r k i s h 

na t iona l , M r M e h m e t T i m u r t a § , on 9 F e b r u a r y 1994. 

T h e C o m m i s s i o n ' s r e q u e s t r e f e r r ed to fo rmer Ar t ic les 44 a n d 48 a n d to 

the d e c l a r a t i o n w h e r e b y T u r k e y recognised the compul so ry ju r i sd ic t ion of 

the C o u r t ( fo rmer Art ic le 46) . T h e object of the r e q u e s t was to obta in a 

decis ion as to w h e t h e r t he facts of t h e case disclosed a b reach by the 

r e s p o n d e n t S t a t e of its obl iga t ions u n d e r Art ic les 2, 3 , 5, 13, 14 a n d 18 of 

t he Conven t i on and u n d e r f o rmer Art ic le 25 of t he Conven t ion . 

2. O n 31 M a r c h 1999 a pane l of t he G r a n d C h a m b e r dec ided , p u r s u a n t 

to Ar t ic le 5 § 4 of Protocol No. 11 to t he Conven t i on a n d Rules 100 § 1 and 

24 § 6 of the Rules of C o u r t , t h a t t he appl ica t ion would be e x a m i n e d by-

one of t h e Sec t ions . It was , t h e r e u p o n , ass igned to the Firs t Sect ion. 

3. T h e C h a m b e r cons t i t u t ed wi th in t h a t Sect ion inc luded ex officio 

Mr R. T ü r m e n , t he j u d g e e lec ted in respec t of T u r k e y (Article 27 § 2 of 

the C o n v e n t i o n and Ru le 26 § 1 (a)) a n d M r s E. P a l m , P r e s i d e n t of the 

Sect ion (Rules 12 a n d 26 § 1 (a ) ) . T h e o t h e r m e m b e r s d e s i g n a t e d by the 

l a t t e r to c o m p l e t e t h e C h a m b e r w e r e M r J . Casadeva l l , M r L . Fe r r a r i 

Bravo, M r B. Zupanc ic , M r s W. T h o m a s s e n and M r R. M a r u s t e . 

4. S u b s e q u e n t l y M r T ü r m e n w i t h d r e w from s i t t ing in t he C h a m b e r 

(Rule 28) . T h e T u r k i s h G o v e r n m e n t (" the G o v e r n m e n t " ) accordingly 
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appo in t ed M r F. Golctiklu to sit as a n ad hoc j u d g e (Article 27 § 2 of the 
Conven t i on and Rule 29 § 1). 

5. O n 6 J u l y 1999 the C h a m b e r dec ided to hold a hea r ing . 
6. In acco rdance wi th Rule 59 § 3 the P re s iden t of t he C h a m b e r invited 

t he pa r t i e s to s u b m i t m e m o r i a l s on the issues in t he app l ica t ion . T h e 
R e g i s t r a r received the G o v e r n m e n t ' s a n d the app l i can t ' s m e m o r i a l s on 
I J u l y and 12 J u l y 1999 respectively. 

7. O n 10 J u n e 1999 the P r e s i d e n t of t he C h a m b e r g r a n t e d leave to t he 
C e n t e r for J u s t i c e and I n t e r n a t i o n a l Law (CEJIL) , a n o n - g o v e r n m e n t a l 
h u m a n r igh ts o rgan i sa t i on in the A m e r i c a s , to s u b m i t wr i t t en c o m m e n t s 
r e l a t i ng to the j u r i s p r u d e n c e of the I n t e r - A m e r i c a n C o u r t of H u m a n 
Righ t s on the issue of forced d i s a p p e a r a n c e s (Art icle 36 § 2 of the 
Conven t i on a n d Ru le 61 § 3) . T h e s e c o m m e n t s w e r e received on 9 J u l y 
1999. 

8. In accordance with the C h a m b e r ' s decis ion, t he h e a r i n g took place in 
public in the H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 23 N o v e m b e r 1999. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r §. AI.PASI.AN, Agent, 
M s M. GULSF.N, 
M r N . GUNGOR, 
M r F. POLAT, Advisers; 

(b) for the applicant 
M s F. HAMPSON, Lawyer Counsel. 

T h e C o u r t h e a r d add re s se s by Ms H a m p s o n a n d M r Alpas lan . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e a p p l i c a n t 

9. T h e app l i can t , M r M e h m e t T i m u r t a § , is a T u r k i s h ci t izen w h o was 
b o r n in 1928 and is a t p r e s e n t living in I s t a n b u l . At the t i m e of t h e even t s 
giving rise to his app l ica t ion to t he C o m m i s s i o n he was living in Ciz re in 
sou th -eas t T u r k e y . His appl ica t ion to the C o m m i s s i o n was b r o u g h t on his 
own beha l f a n d on beha l f of his son, A b d u l v a h a p T i m u r t a § , who , he 
a l leges , has d i s a p p e a r e d in c i r c u m s t a n c e s e n g a g i n g the responsibi l i ty of 
t he r e s p o n d e n t S t a t e . 

http://Ai.pasi.an
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B. T h e fac t s 

10. T h e facts s u r r o u n d i n g the d i s a p p e a r a n c e of the app l i can t ' s son are 
d i s p u t e d . 

11. T h e facts as p r e s e n t e d by the app l i can t a r e set out in p a r a g r a p h s 
15 to 21 below. In his m e m o r i a l to t he C o u r t , t he appl ican t re l ied on the 
facts as es tab l i shed by the C o m m i s s i o n in its r epor t ( former Ar t ic le 31 
of t h e Conven t ion ) adop ted on 29 O c t o b e r 1998 a n d his previous 
submiss ions to the C o m m i s s i o n . 

12. T h e facts as p r e s e n t e d by the G o v e r n m e n t a r c set out in 
p a r a g r a p h 22 below. 

13. A descr ip t ion of the m a t e r i a l s u b m i t t e d to t he C o m m i s s i o n will be 
found in p a r a g r a p h s 23 to 29 below. A desc r ip t ion of t he p roceed ings 
before the d o m e s t i c a u t h o r i t i e s r e g a r d i n g the d i s a p p e a r a n c e of the 
app l i can t ' s son as es tab l i shed by the C o m m i s s i o n is set out in 
p a r a g r a p h s 30 to 38 below. 

14. T h e C o m m i s s i o n , in o rde r to es tab l i sh t he facts in t he l ight of the 
d i s p u t e over t he c i r c u m s t a n c e s s u r r o u n d i n g the a l leged d i s a p p e a r a n c e of 
t he app l i can t ' s son, c o n d u c t e d its own inves t iga t ion p u r s u a n t to fo rmer 
Art ic le 28 § 1 (a) of t he Conven t ion . T o this end , t he C o m m i s s i o n 
e x a m i n e d a ser ies of d o c u m e n t s s u b m i t t e d by bo th the app l i can t and the 
G o v e r n m e n t in suppor t of t he i r respect ive a s se r t ions and appo in t ed t h r e e 
d e l e g a t e s to t ake the evidence of wi tnesses at a h e a r i n g c o n d u c t e d in 
A n k a r a on 21 a n d 23 N o v e m b e r 1996. T h e C o m m i s s i o n ' s eva lua t ion of 
the evidence and its findings a r e s u m m a r i s e d in p a r a g r a p h s 39 to 47 
below. 

/. Facts as presented by the applicant 

15. O n 14 Augus t 1993 t h e app l i can t received a t e l e p h o n e call from 
s o m e o n e who did not identify himself. T h e cal ler said tha t the app l i can t ' s 
son, A b d u l v a h a p , had been a p p r e h e n d e d tha t day nea r the village of 
Yenikoy, in t he dis t r ic t of Silopi, § i rnak province , by soldiers a t t a c h e d to 
Silopi c e n t r a l g e n d a r m e r i e h e a d q u a r t e r s . A b d u l v a h a p had been 
a p p r e h e n d e d t o g e t h e r wi th a fr iend, w h o was said to be Syrian, as well as 
wi th the muhtar and the l a t t e r ' s son in front of all the v i l lagers . T h e muhtar 
was re leased soon a f t e rwards . T h e app l ican t l a t e r h e a r d t h a t A b d u l v a h a p 
and his friend had b e e n t a k e n r o u n d a n u m b e r of vil lages to see if the 
vi l lagers recognised t h e m . Moreover , wi th in a week of A b d u l v a h a p being 
a p p r e h e n d e d , the muhtars from the s u r r o u n d i n g vil lages w e r e cal led to 
Silopi g e n d a r m e r i e h e a d q u a r t e r s to see if t hey recognised the two m e n . 

1. Note by the Registry. The report is obtainable from the Registry. 
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1 6. T h e appl ican t was worr ied about A b d u l v a h a p because a n o t h e r son, 
Tevfik, had died in cus tody in § i rnak in 1991. T h e appl ican t m a d e var ious 
a t t e m p t s to ob ta in news of Abclulvahap 's fa te . H e s u b m i t t e d pe t i t ions to 
t he Silopi p ro secu to r ' s office which init ial ly were not r eg i s t e r ed . At t he 
Silopi g e n d a r m e r i e h e a d q u a r t e r s he was told t h a t his son was not in 
d e t e n t i o n . W h e n he took a p h o t o g r a p h of A b d u l v a h a p to the 
g e n d a r m e r i e h e a d q u a r t e r s , the c o m m a n d e r , H i i s am D u r m u § , said tha t 
he did not recognise A b d u l v a h a p a n d he advised t he app l i can t to look for 
his son in t he m o u n t a i n s , t h e r e b y sugges t ing tha t A b d u l v a h a p had j o ined 
the P K K ( W o r k e r s ' P a r t y of K u r d i s t a n ) . 

1 7. T h e app l ican t a lso t e l e p h o n e d a re la t ive , B a h a t t i n A k t u g , who was 
t he mayor of t he dis t r ic t of Gi ic lukonak . T h e l a t t e r s u b s e q u e n t l y in formed 
the appl ican t t h a t he had spoken to Sadik E r d o g a n a n d N ime t N a s , two 
"confessors" from his village who were a t t h a t t i m e be ing d e t a i n e d in 
§ i rnak . T h e y had told B a h a t t i n A k t u g t h a t A b d u l v a h a p was be ing 
d e t a i n e d in § i rnak , t h a t t hey were do ing wha t they could to look af ter 
h im a n d tha t A b d u l v a h a p was refus ing to m a k e a s t a t e m e n t . 

18. After about forty-five days the appl icant went to Gi ic lukonak to 
see B a h a t t i n Ak tug . Whi ls t t h e r e , he also me t wi th Sadik E r d o g a n and 
N i m e t N a s , who had been given twen ty days ' leave from S,irnak. T h e y 
told the appl ican t t h a t w h e n they left § i rnak , A b d u l v a h a p was alive. 
Sadik E r d o g a n and N i m e t Nas also told the appl ican t that they had 
been wi th A b d u l v a h a p for q u i t e some t i m e a n d t h a t they had also seen 
the Syr ian friend w h o had b e e n a p p r e h e n d e d a t t he s a m e t i m e as 
A b d u l v a h a p . 

19. Whi ls t the appl ican t was in Giiclukonak, B a h a t t i n A k t u g spoke to a 
g e n d a r m e r i e c a p t a i n t h e r e w h o t e l ephoned § i rnak for in fo rmat ion but 
was told tha t B a h a t t i n A k t u g should s top a sk ing ques t ions about 
A b d u l v a h a p . T h e s a m e m e s s a g e was given w h e n a ma jo r w h o m B a h a t t i n 
A k t u g k n e w in Igdir t e l ephoned Jjtrnak. 

20. T h e app l ican t a g a i n wen t to t he Silopi p rosecu to r ' s office a n d 
n a m e d Sadik E r d o g a n a n d N i m e t Nas as his wi tnesses . At tha t poin t , his 
s t a t e m e n t was t a k e n . T h e app l ican t also wen t r e p e a t e d l y to § t rnak to 
m a k e enqu i r i e s about his son. 

21 . In the s p r i n g of 1995 the app l ican t saw Sadik E r d o g a n aga in . T h e 
l a t t e r told h im tha t he had gone to cour t , w h e r e he had said t h a t he had 
seen A b d u l v a h a p in § i r n a k . U p o n this , his i n t e r r o g a t o r h a d got very angry 
and he had become sca red . For t h a t r eason , on t he second occasion he was 
asked about A b d u l v a h a p , he said t h a t he had seen a m a n who looked 
s imi lar bu t t h a t he did not know w h e t h e r it was A b d u l v a h a p . 

1. Persons who cooperate with the authorities after confessing to having been involved with 
the PKK. 
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2. Facts as presented by the Government 

22. T h e G o v e r n m e n t s t a t e d t h a t , by the app l i can t ' s own admiss ion , his 
son A b d u l v a h a p had left t he family h o m e in Cizre two yea r s previously and 
the app l ican t had not h e a r d from his son since t h a t t i m e . In the course of 
t he p r e l i m i n a r y inves t iga t ion ca r r i ed out by publ ic p ro secu to r s a t Silopi 
a n d § i rnak , s t a t e m e n t s had been t a k e n from persons n a m e d as wi tnesses 
by t he app l ican t . None of these s t a t e m e n t s co r robo ra t ed the app l i can t ' s 
a l l ega t ions tha t A b d u l v a h a p T imur tas , h a d b e e n a p p r e h e n d e d by the 
secur i ty forces on 14 A u g u s t 1993 a n d t h a t he had been held in d e t e n t i o n 
over any s u b s e q u e n t per iod of t i m e . 

C. M a t e r i a l s s u b m i t t e d by t h e a p p l i c a n t a n d the G o v e r n m e n t to 
t h e C o m m i s s i o n i n s u p p o r t o f t h e i r r e s p e c t i v e a s s e r t i o n s 

23. In the p roceed ings before the C o m m i s s i o n , t he app l ican t a n d the 
G o v e r n m e n t s u b m i t t e d s t a t e m e n t s which the appl ican t had m a d e to the 
H u m a n Righ t s Associa t ion in D iya rbak i r a n d to the public p r o s e c u t o r a t 
Silopi. Accord ing to this las t s t a t e m e n t of 21 O c t o b e r 1993, t he appl ican t 
told t he public p rosecu to r t h a t his son A b d u l v a h a p had left his house two 
yea r s previously and t h a t he had l ea rn t f rom o t h e r people t h a t his son had 
gone to Syria. However , t he app l i can t h a d received in fo rma t ion to the 
effect t h a t his son h a d b e e n a p p r e h e n d e d by the secur i ty forces in 
Yenikoy a n d this migh t have b e e n wi tnessed by the muhtars of Yenikoy 
a n d Esenl i . T h e app l i can t h a d also h e a r d t h a t his son h a d b e e n seen in 
§ i rnak by the d e t a i n e e s N i m e t Nas and Sadik E r d o g a n . 

24. T h e G o v e r n m e n t also provided s t a t e m e n t s t a k e n by a public 
p rosecu to r on 26 J a n u a r y 1994 from the muhtars of the vil lages of Yenikoy 
and Esenl i . Bo th s t a t e d t h a t t hey did not know a n d had neve r seen e i the r 
t he app l ican t or t h e app l i can t ' s son , b u t w h e r e a s t he muhtar of Yenikoy 
professed to have no knowledge of two individuals having been 
a p p r e h e n d e d n e a r his vi l lage, t he muhtar of Esenl i had h e a r d tha t 
s o m e o n e h a d b e e n a r r e s t e d n e a r Yenikoy a p p r o x i m a t e l y four to five 
m o n t h s previously. In a f u r t h e r s t a t e m e n t of 22 J a n u a r y 1997, this muhtar 
also said t h a t d u r i n g his t e r m of office two or t h r e e pe r sons had gone 
miss ing . 

25. In two s t a t e m e n t s , d a t e d 5 May and 28 D e c e m b e r 1995 
respect ively, t a k e n by a publ ic p r o s e c u t o r whilst N i m e t N a s was serving a 
pr ison s en t ence in Diyarbak i r , t h e l a t t e r said t h a t he k n e w A b d u l v a h a p 
T i m u r t a g a n d t h a t A b d u l v a h a p was a P K K mi l i t an t w h o h a d been 
respons ib le for con tac t s wi th Syria but t h a t he h a d not seen A b d u l v a h a p 
in d e t e n t i o n . 

Sadik E r d o g a n also m a d e two s t a t e m e n t s to the a u t h o r i t i e s . In t he first, 
t a k e n by g e n d a r m e s on 15 A u g u s t 1995, he said t h a t he did not know 
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A b d u l v a h a p T i m u r t a § a n d t h a t he had never even h e a r d of t h a t n a m e . In 
t he second s t a t e m e n t , m a d e before a publ ic p rosecu to r on 2 April 1996, 
Sadik E r d o g a n said tha t a l t h o u g h he had never m e t A b d u l v a h a p 
T imur ta s , he knew his m o t h e r , who had m e n t i o n e d he r son 's n a m e . In 
th is s t a t e m e n t , Sadik E r d o g a n also said tha t he did not know w h e t h e r 
A b d u l v a h a p had been d e t a i n e d . 

26. O n 13 Augus t 1995 B a h a t t i n A k t u g was in te rv iewed by g e n d a r m e s 
about " inves t iga t ing A b d u l v a h a p T i m u r t a § and in forming his fa ther 
M c h m e t T imur ta s , on the d e t e n t i o n of his son" . B a h a t t i n A k t u g s t a t e d 
t h a t he did not know these individuals a n d t h a t he had never m e t t h e m . 
In a s u b s e q u e n t s t a t e m e n t m a d e before a publ ic p r o s e c u t o r on 22 Apri l 
1996, B a h a t t i n A k t u g r e p e a t e d t h a t he did not know A b d u l v a h a p 
T i m u r t a § . 

27. O n 7 a n d 8 M a r c h 1996 nine r e s iden t s of Yenikoy a n d h a m l e t s 
a t t a c h e d to Yenikoy were asked by g e n d a r m e s w h e t h e r they knew a pe r son 
by the n a m e of A b d u l v a h a p T i m u r t a § , if they knew w h e r e he was and 
w h e t h e r he had been t a k e n in to custody. All t h e wi tnesses s t a t e d t h a t they 
did no t know A b d u l v a h a p , t h a t t hey had never h e a r d his n a m e a n d t h a t , 
t he re fo re , they did not know w h e t h e r A b d u l v a h a p had b e e n d e t a i n e d . 

T h e son of t he muhtar of Yenikoy m a d e a s t a t e m e n t on 11 M a r c h 1996 
before a publ ic p r o s e c u t o r in which he said t h a t he was not a c q u a i n t e d wi th 
e i t he r the appl ican t or t he app l i can t ' s s o n s M e h m e t and Abdu l l ah (sic). 

28. At the h e a r i n g before t he C o m m i s s i o n ' s d e l e g a t e s , the app l i can t ' s 
r ep r e sen t a t i ve s p r o d u c e d a d o c u m e n t said to be a photocopy of an 
ope ra t i on repor t d r a w n u p and s igned by H i i s am D u r m u § , the 
c o m m a n d e r of Silopi d i s t r ic t g e n d a r m e r i e h e a d q u a r t e r s . T h e r epor t , 
d a t e d 14 Augus t 1993 and b e a r i n g a re ference n u m b e r , descr ibes how on 
t h a t d a t e A b d u l v a h a p T i m u r t a § a n d a m a n wi th Syrian na t iona l i ty h a d 
been a p p r e h e n d e d n e a r t he vil lage of Yenikoy. T h e ini t ial i n t e r r o g a t i o n 
of the a p p r e h e n d e d persons had es tab l i shed t h a t t hey w e r e the l eaders of 
t he P K K ' s Silopi lowlands sect ion. Accord ing to the app l i can t ' s 
r e p r e s e n t a t i v e s , th is d o c u m e n t had b e e n copied in 1993 from a n or ig inal 
r epor t at t he publ ic p ro secu to r ' s office in Ciz re bu t t h a t or ig inal had 
s u b s e q u e n t l y b e e n r emoved from t h e files. 

At the r e q u e s t of t he C o m m i s s i o n ' s de l ega t e s , a sea rch for t he or iginal 
of the repor t was ca r r i ed out by the a u t h o r i t i e s , but this proved 
unsuccessful which , accord ing to t he G o v e r n m e n t , cast doub t on t he 
a u t h e n t i c i t y of the r epor t . In add i t ion , t he or ig inal d o c u m e n t which bore 
t he re fe rence n u m b e r t h a t a p p e a r e d on the photocopied d o c u m e n t was 
classified as secre t a n d could the re fo re not be provided to t he 
C o m m i s s i o n . 

29. A p a r t from the above ma te r i a l , the Commiss ion also had r ega rd to 
copies of custody records wi th which it had been provided. T h e s e concerned 
the Silopi distr ict g e n d a r m e r i e h e a d q u a r t e r s (en t r ies for the period 
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10 March-19 D e c e m b e r 1993), the Silopi police h e a d q u a r t e r s (31 Ju ly-
2 D e c e m b e r 1993), the § i rnak provincial cen t ra l g e n d a r m e r i e h e a d q u a r t e r s 
(23 Sep tember -30 D e c e m b e r 1993) and the in te r roga t ion unit a t the § i rnak 
provincial g e n d a r m e r i e h e a d q u a r t e r s (31 Ju ly 1993-13 J a n u a r y 1994). T h e 
n a m e of Abdulvahap Tiffiurtas, is not included in any of these records . 

T h e G o v e r n m e n t provided copies of e n t r i e s in t he cus tody ledger of the 
a b o v e - m e n t i o n e d i n t e r r o g a t i o n uni t , which showed tha t Sadik E r d o g a n 
h a d been d e t a i n e d t h e r e from 3 Apr i l 1993 to 1 M a y 1993 a n d N i m e t Nas 
from 1 6 J u n e 1992 to 16July 1992. Bo th m e n were said by the G o v e r n m e n t 
to have s u b s e q u e n t l y been t r a n s f e r r e d to the Diya rbak i r E-type prison. 
T h e C o m m i s s i o n r e q u e s t e d t he G o v e r n m e n t to submi t copies of the 
re levan t en t r i e s in t he records of t h a t pr i son , but t he se w e r e not p roduced . 

D . P r o c e e d i n g s b e f o r e t h e d o m e s t i c a u t h o r i t i e s 

30. O n 15 O c t o b e r 1993 the appl ican t s u b m i t t e d a pe t i t ion to a Silopi 
publ ic p rosecu to r r e q u e s t i n g in fo rmat ion as to the fa te of his son 
A b d u l v a h a p T i m u r t a § w h o m he h a d h e a r d had been a p p r e h e n d e d on 
14 A u g u s t 1993. O n the s a m e d a t e t he p r o s e c u t o r sent t he pe t i t ion to 
bo th the Silopi dis t r ic t g e n d a r m e r i e h e a d q u a r t e r s a n d the police 
h e a d q u a r t e r s wi th a cover l e t t e r r e q u e s t i n g e x a m i n a t i o n of t he m a t t e r . 
By l e t t e r d a t e d 20 O c t o b e r 1993, H u s a m D u r m u g , the c o m m a n d e r of 
Silopi dis t r ic t g e n d a r m e r i e h e a d q u a r t e r s , i n fo rmed the Silopi public-
p rosecu to r t h a t A b d u l v a h a p T i m u r t a § h a d not been d e t a i n e d by his 
h e a d q u a r t e r s a n d t h a t A b d u l v a h a p ' s n a m e did not a p p e a r in t he i r records . 

31 . O n 21 O c t o b e r 1993 a Silopi p rosecu to r took a s t a t e m e n t from the 
app l ican t in which the l a t t e r desc r ibed how his son A b d u l v a h a p had left 
t he family h o m e two years previously a n d t h a t he had l ea rn t from o the r 
people t h a t A b d u l v a h a p had gone to Syria. Accord ing to the latest 
i n fo rma t ion ob t a ined by the app l i can t , however , A b d u l v a h a p h a d been 
d e t a i n e d by the secur i ty forces in Yenikoy a n d had been seen in 
d e t e n t i o n in § i r n a k by Sadik E r d o g a n and N i m e t N a s . Also on 21 O c t o b e r 

1993 l e t t e r s were sent by t h e public p rosecu to r ' s office to t he Silopi distr ict 
g e n d a r m e r i e h e a d q u a r t e r s wi th a r eques t to secure t he p re sence a t the 
p rosecu to r ' s office of t he muhtars of Yenikoy and Esenli in o r d e r for the i r 
s t a t e m e n t s to be t a k e n , a n d to t h e office of t he public p r o s e c u t o r in § i rnak 
for s t a t e m e n t s to be t a k e n from Sadik E r d o g a n a n d N i m e t N a s . T h e 
p rosecu to r ' s office at § t r n a k was informed by the § t rnak provincial 
g e n d a r m e r i e h e a d q u a r t e r s on 29 D e c e m b e r 1993 t h a t t hey had been 
u n a b l e to comply wi th the r e q u e s t to s u m m o n Sadik E r d o g a n a n d N i m e t 
Nas since t he fo rmer was b e i n g d e t a i n e d at D iya rbak i r E-type pr i son and 
t h e l a t t e r was p a r t i c i p a t i n g in ope ra t i ons in Gucj i ikonak. O n 26 J a n u a r y 

1994 the muhtars of Esenli a n d Yenikoy m a d e s t a t e m e n t s before the Silopi 
p rosecu to r A h m e t Yavuz (see p a r a g r a p h 24 above) . 
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32. O n 10 M a r c h 1994 the Silopi p rosecu to r A h m e t Yavuz w r o t e to the 
p rosecu to r ' s office in C iz re r e q u e s t i n g t h e m to e n s u r e t h a t t he app l ican t 
would go to the p rosecu to r ' s office in Silopi. This r e q u e s t was passed on to 
t h e C iz re police h e a d q u a r t e r s , which repl ied on 28 M a r c h 1994 t h a t the 
app l ican t and his family h a d left Ciz re and t h a t the i r p r e s e n t w h e r e a b o u t s 
were u n k n o w n . O n 10 A u g u s t 1994 the Silopi p r o s e c u t o r Seda t Erba§ 
a g a i n r e q u e s t e d t he public p rosecu to r a t C iz re to en su re t h e app l i can t ' s 
a p p e a r a n c e at his office in Silopi. O n t h e s a m e d a t e Seda t Erba§ also 
r e q u e s t e d t he publ ic p rosecu to r at Gi ig lukonak to ask B a h a t t i n A k t u g 
w h e t h e r t he l a t t e r personal ly knew A b d u l v a h a p T i m u r t a § a n d w h e t h e r 
he had been a p p r o a c h e d by the app l i can t a n d had discussed the fate of 
t he app l i can t ' s son. Seda t Erba§ also wro te to t he p rosecu to r s of 
D iya rbak i r and Giicj i ikonak conce rn ing Sadik E r d o g a n a n d N i m e t Nas 
respect ively, w h o were to be a sked w h e t h e r they had been kept in cus tody 
a long wi th A b d u l v a h a p T i m u r t a s . 

33 . O n 23 Augus t 1994 the Silopi p rosecu to r Seda t Erba§ in formed his 
c o u n t e r p a r t in § i rnak of t he s t a t e of the inves t iga t ion , saying tha t it 
a p p e a r e d from his e x a m i n a t i o n s t h a t A b d u l v a h a p T i m u r t a s had been 
d e t a i n e d n e i t h e r by the g e n d a r m e r i e h e a d q u a r t e r s nor by the police 
h e a d q u a r t e r s in the d is t r ic t . In view of t he facts t h a t the app l ican t had 
moved from Ciz re to a n u n k n o w n d e s t i n a t i o n a n d t h a t he h a d not 
appl ied to the Silopi p ro secu to r ' s office since 21 O c t o b e r 1993, t he 
impress ion had b e e n c r e a t e d t h a t A b d u l v a h a p T i m u r t a § had b e e n found. 
For t h a t reason , the app l ican t had been s u m m o n e d on 10 A u g u s t 1994 to 
t h e Silopi p rosecu to r ' s office in o r d e r to close t he file. 

34. T h e case file also con t a in s a ser ies of l e t t e r s w r i t t e n main ly by 
publ ic p rosecu to r s at Silopi a n d E r u h a i m e d at s ecu r ing the p re sence of 
B a h a t t i n A k t u g , Sadik E r d o g a n a n d N i m e t Nas in o r d e r for the i r 
s t a t e m e n t s to be t a k e n . 

35. O n 5 M a y 1995 N i m e t Nas m a d e a s t a t e m e n t to a Diya rbak i r 
publ ic p rosecu to r (see p a r a g r a p h 25 above) . 

36. O n 13 J u l y 1995 the Silopi p rosecu to r A h m e t Yavuz issued a 
decis ion of lack of ju r i sd ic t ion a n d re fe r red the case to t he p rosecu to r ' s 
office a t § i rnak since t he app l i can t ' s son was a l leged to have been 
d e t a i n e d t h e r e . 

37. O z d e n K a r d e § , publ ic p rosecu to r a t § i rnak , c o m m e n c e d his 
inves t iga t ion by r e q u e s t i n g , on 24 J u l y 1995, t he § i rnak police 
h e a d q u a r t e r s and the provincial c en t r a l g e n d a r m e r i e h e a d q u a r t e r s to 
e x a m i n e the i r records for A u g u s t 1993 to see if A b d u l v a h a p T i m u r t a § 
had been d e t a i n e d by t h e m . By l e t t e r of 9 Augus t 1995 the c o m m a n d e r of 
the § i r n a k provincial c en t r a l g e n d a r m e r i e h e a d q u a r t e r s repl ied t h a t the 
n a m e A b d u l v a h a p T i m u r t a § did not a p p e a r in the i r r ecords . 

O n 13 a n d 15 Augus t 1995 s t a t e m e n t s were t a k e n from B a h a t t i n A k t u g 
and Sadik E r d o g a n respect ively by a g e n d a r m e r i e officer (see 
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p a r a g r a p h s 25 and 26 above) . O n 28 D e c e m b e r 1995 N i m e t Nas m a d e a 
s t a t e m e n t to a D iya rbak i r publ ic p rosecu to r (see p a r a g r a p h 25 above) . 

O n 26 F e b r u a r y 1996 a different p rosecu to r a t § i rnak asked the 
p rosecu to r ' s office at Silopi to ques t ion the r e s iden t s of the villages of 
Yenikoy, G e r m i k , Ka r t i k and K u t m s abo u t t he i r knowledge of 
A b d u l v a h a p T i m u r t a § and a d e t e n t i o n u n d e r g o n e by the la t t e r . 
S t a t e m e n t s were t a k e n from nine vi l lagers on 7 and 8 M a r c h 1996 (see 
p a r a g r a p h 27 above) . 

Sadik E r d o g a n m a d e a s t a t e m e n t to the § i rnak p rosecu to r O z d e n 
K a r d e § on 2 Apri l 1996 (see p a r a g r a p h 25 above) . A publ ic p rosecu to r at 
Siirt took a s t a t e m e n t from B a h a t t i n A k t u g on 22 Apri l 1996 (see 
p a r a g r a p h 26 above) . 

38. O n 3 J u n e 1996 the § i rnak prosecutor O z d e n Karde§ issued a decision 
not to prosecute . T h e decision lists the var ious enqui r ies tha t had been m a d e 
in the course of the invest igat ion and gives a s u m m a r y of the s t a t e m e n t s tha t 
had been obta ined . T h e conclusion not to con t inue was r eached "in view of 
the abs t rac t n a t u r e of the appl icant ' s compla in t" . Account was also t aken of 
t he fact t ha t t he appl icant had left for an unknown des t ina t ion following the 
lodging of his compla in t . In addi t ion, the likelihood tha t Abdu lvahap 
T i m u r t a § was a m e m b e r of the P K K terror is t organisa t ion was found to be 
s t r e n g t h e n e d by the facts t h a t he was al leged to have been in charge of the 
P K K in Syria and tha t he was w a n t e d by the prevent ion of t e r ro r i sm b ranch of 
§ i rnak police h e a d q u a r t e r s . 

E. T h e C o m m i s s i o n ' s e v a l u a t i o n o f t h e e v i d e n c e a n d i t s f i n d i n g s 
o f f a c t 

39. Since the facts of the case were d i spu ted , t he Commis s ion 
conduc ted an inves t iga t ion , wi th the ass i s tance of t he p a r t i e s , and 
accep ted d o c u m e n t a r y evidence , inc luding w r i t t e n s t a t e m e n t s a n d oral 
evidence t a k e n from six wi tnesses : t he app l ican t ; B a h a t t i n A k t u g ; Azmi 
Gi indogan , t he c o m m a n d e r of Silopi d is t r ic t g e n d a r m e r i e h e a d q u a r t e r s 
unt i l 4 Augus t 1993; H u s a m D u r m u § , t he c o m m a n d e r of Silopi dis t r ic t 
g e n d a r m e r i e h e a d q u a r t e r s be tween 17 July 1993 and 1995; Erol T u n a , 
the c o m m a n d e r of § t rnak provincia l cen t r a l g e n d a r m e r i e h e a d q u a r t e r s 
at the re levant t i m e ; a n d Seda t Erba§ , publ ic p r o s e c u t o r a t Silopi 
be tween 4 J u l y 1994 a n d O c t o b e r 1996. 

A fu r the r five wi tnesses had b e e n s u m m o n e d bu t did not a p p e a r : the 
muktars of Yenikoy and Esenl i ; O z d e n Kardes,, publ ic p rosecu to r at 
§ i rnak ; Sadik E r d o g a n ; and N i m e t N a s . T h e G o v e r n m e n t s t a t e d t h a t the 
muhtar of Yenikoy had not b e e n seen for a yea r a n d t h a t he had al legedly 
been k i d n a p p e d by the P K K . Following the hea r i ng , the G o v e r n m e n t 
s u b m i t t e d a s t a t e m e n t t a k e n from the muhtar of Esenl i who expla ined 
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tha t he had not been able to a t t e n d the h e a r i n g due to his old age a n d 
insufficient f inancial r e sou rces . O z d e n K a r d e s had in fo rmed the 
C o m m i s s i o n by l e t t e r t ha t he had n o t h i n g to add to the in fo rmat ion 
con t a ined in the file a n d tha t for this r ea son he did not cons ide r h imsel f 
obl iged to a t t e n d . D u r i n g t h e h e a r i n g in A n k a r a , the C o m m i s s i o n ' s 
d e l e g a t e s were in formed t h a t bo th Sadik E r d o g a n and N i m e t N a s were in 
pr ison in Diyarbak i r . 

T h e C o m m i s s i o n m a d e a f inding in its r epo r t (at p a r a g r a p h 267) t h a t 
t he r e s p o n d e n t S t a t e had fallen shor t of its obl iga t ions u n d e r fo rmer 
Art ic le 28 § 1 (a) of the Conven t i on to furnish all the necessa ry facilities 
to the C o m m i s s i o n in its t a sk of e s t ab l i sh ing the facts. It r e fe r red to 

(i) the G o v e r n m e n t ' s failure to p roduce copies of the en t r i e s in t he 
records of t he Diya rbak i r E-type pr ison c o n c e r n i n g the d e t e n t i o n t h e r e of 
Sadik E r d o g a n a n d N i m e t N a s (see p a r a g r a p h 29 above) ; 

(ii) the G o v e r n m e n t ' s fai lure to secure the a t t e n d a n c e of t he wi tness 
O z d e n K a r d e s . 

40. In re la t ion to the ora l ev idence , the C o m m i s s i o n was a w a r e of t he 
difficulties a t t a c h e d to assess ing evidence ob t a ined oral ly t h r o u g h 
i n t e r p r e t e r s . It t he re fo re pa id careful a t t e n t i o n to the m e a n i n g a n d 
significance which should be a t t r i b u t e d to t he s t a t e m e n t s m a d e by 
wi tnesses a p p e a r i n g before its d e l e g a t e s . 

In a case w h e r e t h e r e were con t rad ic to r ) ' and confl ict ing factual 
accoun t s of even t s , t he C o m m i s s i o n pa r t i cu la r ly r e g r e t t e d t he absence of 
a t h o r o u g h domes t i c jud ic ia l e x a m i n a t i o n . It was aware of its own 
l imi ta t ions as a f i rs t - ins tance t r i b u n a l of fact. In add i t ion to the p rob lem 
of l a n g u a g e adve r t ed to above , t h e r e was also a n inevi tab le lack of de ta i l ed 
and di rec t fami l ia r i ty wi th t he condi t ions preva i l ing in the region . 
Moreover , the C o m m i s s i o n had no power to compel wi tnesses to a p p e a r 
and testify. In the p r e s e n t case , while e leven wi tnesses had b e e n 
s u m m o n e d to a p p e a r , only six, inc lud ing the app l i can t , gave evidence . 
T h e C o m m i s s i o n was the re fore faced with the difficult task of 
d e t e r m i n i n g events in the absence of po ten t ia l ly significant ev idence . 

T h e C o m m i s s i o n ' s findings m a y be s u m m a r i s e d as follows. 

/. The alleged apprehension and detention of Abdulvahap Timurtcq 

4 1 . In its analysis of t he photocopied ope ra t i on repor t s u b m i t t e d by the 
app l i can t ' s r e p r e s e n t a t i v e s (see p a r a g r a p h 28 above) the C o m m i s s i o n 
observed in t he first place t h a t t he a l leged a u t h o r of t he r e p o r t , H i i s a m 
D u r m u § , had s t a t e d before t he d e l e g a t e s t h a t the s i g n a t u r e on t he 
photocopy looked like his. F u r t h e r m o r e , t he style and fo rmat of the 
r epo r t c o r r e s p o n d e d to t h a t of a b lank ope ra t i on r epo r t p roduced by the 
G o v e r n m e n t . Since it followed from the sys tem of re fe rence n u m b e r s used 
by the g e n d a r m e r i e t h a t , if t he s u b m i t t e d photocopy was a forgery, t h e r e 
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should be a n o t h e r d o c u m e n t b e a r i n g t h e s a m e re fe rence n u m b e r as the 
one on the photocopy, it h a d b e e n i n c u m b e n t on the G o v e r n m e n t , 
p u r s u a n t to f o rmer Ar t ic le 28 § 1 (a) of t he Conven t ion , to p roduce tha t 
d o c u m e n t . T h e C o m m i s s i o n did not accept t ha t it h a d b e e n d e n i e d access 
to t h a t d o c u m e n t for t he r ea son t h a t it was said to have been classified as 
secre t . Finally, the C o m m i s s i o n was not convinced by the G o v e r n m e n t ' s 
a r g u m e n t t h a t a r epo r t r e l a t i n g to an o p e r a t i o n ca r r i ed ou t in Silopi 
would not have been sent to the public p ro secu to r ' s office in Cizre 
(where , accord ing to t he app l i can t ' s r e p r e s e n t a t i v e s , t he or ig inal was 
found from which the photocopy h a d b e e n t a k e n - see p a r a g r a p h 28 
above) . In this respec t , t he C o m m i s s i o n h a d r e g a r d to t he ora l evidence 
of H i i s am D u r m u g to the effect t h a t he had told t he app l i can t to r epor t 
his son 's d i s a p p e a r a n c e to the a u t h o r i t i e s in Cizre as t h a t was w h e r e 
Abdt t lvahap was from and the p r o c e d u r e s could be followed t h e r e . I n 
add i t ion , t he app l ican t s t a t e d tha t he had filed a pe t i t ion wi th t he public 
p ro secu to r ' s office in C iz re and tha t he h a d b e e n in formed by the § i rnak 
b r igade t h a t t he reply to his enqu i r i e s would be sent to C iz re . 

T h e C o m m i s s i o n conc luded t h a t t he d o c u m e n t s u b m i t t e d was a 
photocopy of an a u t h e n t i c o p e r a t i o n r epo r t from which it a p p e a r e d t h a t 
A b d u l v a h a p T i m u r t a § had been a p p r e h e n d e d on 14 Augus t 1993. 

42. Eva lua t i ng t he o t h e r m a t e r i a l before it, the C o m m i s s i o n observed 
tha t c e r t a i n aspec ts of t he app l i can t ' s account were c o r r o b o r a t e d by 
wi tnesses . T h u s , H i i s a m D u r m u § had acknowledged before t he de l ega te s 
t h a t t he appl ican t had b r o u g h t h im a p h o t o g r a p h of his son a n d he had 
also conf i rmed t h a t pe r sons d e t a i n e d for P K K - r e l a t e d offences could be 
shown a r o u n d vi l lages or be p r e s e n t e d to muhtars for ident i f icat ion 
purposes . T h e C o m m i s s i o n cons idered , moreover , t ha t A b d u l v a h a p 
T i m u r t a § ' s a l leged involvement wi th t he P K K , as re fe r red to by N ime t 
Nas as well as by t he § i r n a k publ ic p rosecu to r O z d e n Kardes, (see 
p a r a g r a p h s 25 and 38 above) , migh t have c o n s t i t u t e d t he r e a s o n for his 
a p p r e h e n s i o n . 

T h e C o m m i s s i o n found t h a t the avai lable evidence did not allow the 
conclusion to be d r a w n t h a t Sadik E r d o g a n and N i m e t N a s had indeed , as 
s u b m i t t e d by the G o v e r n m e n t , been d e t a i n e d at t he D iya rbak i r E-type 
pr i son at t he t i m e w h e n they, accord ing to t he app l i can t , had seen 
A b d u l v a h a p in d e t e n t i o n in § i rnak . It no ted in this respec t t ha t the 
G o v e r n m e n t h a d failed to provide copies from the re levant cus tody 
l edgers (see p a r a g r a p h 29 above) . 

T h e C o m m i s s i o n fu r the r found t h a t it was unsafe to rely on the 
s t a t e m e n t s m a d e by Sadik E r d o g a n and N i m e t N a s to the domes t i c 
a u t h o r i t i e s , in which they had d e n i e d hav ing seen t h e app l i can t ' s son in 
d e t e n t i o n . Before t he d e l e g a t e s , t he app l ican t h a d given an account of a 
conversa t ion he had had wi th Sadik E r d o g a n , d u r i n g which the l a t t e r had 
in formed the app l ican t t h a t in his first in te rv iew wi th t he g e n d a r m e s he 
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had conf i rmed hav ing seen A b d u l v a h a p bu t t h a t this s t a t e m e n t had been 
m e t wi th incredul i ty and ange r . Sadik E r d o g a n h a d told the app l i can t t h a t 
for t h a t r e a s o n h e h a d s t a t e d in his second in te rv iew t h a t he had not seen 
A b d u l v a h a p . T h e C o m m i s s i o n cons idered it s ignificant t ha t t he app l ican t 
had r e l a t ed this conversa t ion in his ora l t e s t i m o n y pr ior to t he records of 
Sachk E r d o g a n ' s s t a t e m e n t s having been pu t before t he appl ican t by t he 
de l ega t e s . W h e r e a s in the first s t a t e m e n t Sadik E r d o g a n was r e p o r t e d as 
having said t h a t he h a d never h e a r d of t h e n a m e of A b d u l v a h a p T i m u r t a s , 
accord ing to t he second s t a t e m e n t he was famil iar wi th tha t n a m e . T h e s e 
s t a t e m e n t s t h u s c o n t a i n e d a s t a r t l i n g con t r ad ic t ion which, in the opinion 
of t he C o m m i s s i o n , would not a p p e a r in two t ru th fu l s t a t e m e n t s . 

T h e C o m m i s s i o n also p r e f e r r e d t he evidence of the app l i can t , whose 
oral t e s t i m o n y was largely cons i s ten t wi th his var ious o t h e r s t a t e m e n t s 
and who was found to be credible a n d convincing by the d e l e g a t e s , to tha t 
of B a h a t t i n A k t u g . Accord ing to the record of B a h a t t i n A k t u g ' s 
s t a t e m e n t of 13 Augus t 1995, he had den ied all knowledge of the 
app l ican t a n d the app l i can t ' s son a l t h o u g h it was c lear t h a t he knew al 
least the app l ican t q u i t e well . In add i t ion , before t he d e l e g a t e s B a h a t t i n 
A k t u g h a d b e e n u n a b l e to provide a convincing exp l ana t i on of why the 
appl ican t would have wished to h a r m h im, as he had told the g e n d a r m e s 
in his s t a t e m e n t . 

43 . T h e s t a t e m e n t s t a k e n from the nine vi l lagers and the son of t he 
muhtar of Yenikoy could not serve to es tab l i sh t h a t A b d u l v a h a p T i m u r t a s 
had not b e e n a p p r e h e n d e d as a l leged, since these pe r sons had only been 
asked if they knew A b d u l v a h a p T i m u r t a s . T h e s t a t e m e n t s of t he muhtars of 
Yenikoy a n d Esenli we re con t rad ic to ry . 

44. Finally, t he C o m m i s s i o n e x a m i n e d the copied cus tody ledgers wi th 
which it had been provided. It was d i s t u rbed by the n u m b e r of a n o m a l i e s 
these w e r e found to con ta in , and it no ted t h a t it had previously h a d 
occasion to doub t the accuracy of cus tody reg i s t e r s s u b m i t t e d in o t h e r 
cases involving even t s in sou th -eas t T u r k e y . In t he l ight of t he a n o m a l i e s 
found in t he r eg i s t e r s in t he p r e s e n t case , t he C o m m i s s i o n conc luded t h a t 
these l edgers could not be rel ied upon to prove t h a t A b d u l v a h a p T i m u r t a g 
had not b e e n t a k e n in to d e t e n t i o n . 

45. Given t h a t it had not been p r e s e n t e d wi th evidence to disprove 
t he app l i can t ' s a l lega t ions bu t t h a t some of the evidence c o r r o b o r a t e d 
his c la ims , and having accep ted tha t t he o p e r a t i o n repor t was a u t h e n t i c , 
t he C o m m i s s i o n r e a c h e d the f inding t h a t on 14 Augus t 1993 A b d u l v a h a p 
T i m u r t a s h a d been a p p r e h e n d e d n e a r t he village of Yenikoy by 
g e n d a r m e s a t t a c h e d to t he Silopi dis t r ic t g e n d a r m e r i e h e a d q u a r t e r s 
and t a k e n in to d e t e n t i o n a t Silopi. At some s t age t h e r e a f t e r he had 
been t r a n s f e r r e d to a place of d e t e n t i o n at § i rnak which was probably 
the i n t e r r o g a t i o n uni t a t t he provincial c e n t r a l g e n d a r m e r i e 
h e a d q u a r t e r s . 
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2. The alleged ill-treatment of Abdulvahap Timurtas in detention 

46. T h e C o m m i s s i o n cons ide red t h a t t h e r e was an insufficient 

ev iden t ia ry basis to reach a conclus ion t h a t A b d u l v a h a p T imur ta s , had 

b e e n subjec ted to t o r t u r e or i l l - t r e a t m e n t whilst in d e t e n t i o n . 

3. The investigation into the alleged disappearance of Abdulvahap Timurtas 

47. T h e C o m m i s s i o n accep ted t h a t t he app l i can t h a d s t a r t e d to 

con tac t var ious a u t h o r i t i e s in o rde r to ob ta in news of his son wi thin a 

week of having been in formed abou t A b d u l v a h a p ' s a p p r e h e n s i o n on 

14 A u g u s t 1993; yet t he first d o c u m e n t e d act ion on t h e p a r t of the 

a u t h o r i t i e s d a t e d only from 15 O c t o b e r 1993. It t h e n took a long 

t i m e before s t a t e m e n t s were ob t a ined from the wi tnesses n a m e d by 

the app l i can t . A cons iderab le n u m b e r of these s t a t e m e n t s were of 

l imi ted value in t h a t the wi tnesses had mere ly been asked w h e t h e r 

they k n e w the app l ican t or his son, r a t h e r t h a n if they w e r e aware of 

two pe r sons , whose n a m e s they migh t not know, hav ing been 

a p p r e h e n d e d . W h e r e a wi tness ( the muhtar of Esenl i) did h in t to such 

an inc ident hav ing occur red , this was not followed u p and even den ied : 

in t he decision not to p rosecu t e , O z d e n Kardes, w r o t e t h a t t he muhtar 

of Esenli was not aware of an inc ident involving d e t e n t i o n . Moreover , 

official enqu i r i e s into w h e t h e r or not A b d u l v a h a p m i g h t have been 

d e t a i n e d a t d e t e n t i o n facilities in § i rnak w e r e not m a d e unt i l nea r ly 

two yea r s af ter his a l leged a p p r e h e n s i o n . T h e publ ic p rosecu to r s 

involved in t he inves t iga t ion failed to inspect persona l ly e i t he r the 

d e t e n t i o n a r e a s in t he var ious g e n d a r m e r i e a n d police h e a d q u a r t e r s 

or t he c o r r e s p o n d i n g cus tody ledgers . T h e Silopi d is t r ic t g e n d a r m e r i e , 

a l legedly respons ib le for t he a p p r e h e n s i o n of t he app l i can t ' s son, were 

not a sked w h e t h e r they h a d ca r r i ed out any ope ra t i ons at t he re levant 

t i m e a n d p lace . 

II. R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

48. T h e G o v e r n m e n t have not s u b m i t t e d in t he i r m e m o r i a l any de ta i l s 

on d o m e s t i c legal provisions which have a b e a r i n g on the c i r c u m s t a n c e s of 

th is case . T h e C o u r t refers to t he overview of d o m e s t i c law der ived from 

previous submiss ions in o t h e r cases , in p a r t i c u l a r t he Kur t v. T u r k e y 

j u d g m e n t of 25 M a y 1998 (Reports of Judgments and Decisions 1998-III, 

pp. 1169-70, §§ 56-62) and the T e k i n v. T u r k e y j u d g m e n t of 9 J u n e 1998 

(Reports 1998-IV, pp . 1512-13, §§ 25-29). 
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A. S ta te o f e m e r g e n c y 

49. Since a p p r o x i m a t e l y 1985, ser ious d i s t u r b a n c e s have r aged in the 
sou th -eas t of T u r k e y b e t w e e n the secur i ty forces a n d the m e m b e r s of the 
P K K ( W o r k e r s ' Pa r t y of K u r d i s t a n ) . T h i s conf ron ta t ion has , accord ing to 
t he G o v e r n m e n t , c l a imed the lives of t h o u s a n d s of civilians and m e m b e r s 
of t he secur i ty forces. 

50. Two pr inc ipa l dec rees r e l a t i ng to t he s o u t h - e a s t e r n reg ion have 
been m a d e u n d e r t h e Law on the S t a t e of E m e r g e n c y (Law no. 2935, 
25 O c t o b e r 1983). T h e first, D e c r e e no. 285 (10 J u l y 1987), e s t ab l i shed a 
reg iona l gove rno r sh ip of t he s t a t e of e m e r g e n c y in t en of the eleven 
provinces of s o u t h - e a s t e r n Tu rkey . U n d e r Art ic le 4 (b) and (d) of the 
dec ree , all p r iva te a n d publ ic secur i ty forces a n d the G e n d a r m e r i e Public 
Peace C o m m a n d a re at t he disposal of t he reg iona l governor . 

5 1 . T h e second, D e c r e e no. 430 (16 D e c e m b e r 1990), re inforced the 
powers of t he reg iona l governor , for e x a m p l e to o r d e r t r ans fe r s out of t he 
region of publ ic officials a n d employees , inc luding judges and p rosecu to r s , 
and provided in Art ic le 8: 

"No criminal, financial or legal responsibility may be claimed against the state of 
emergency regional governor or a provincial governor within a state of emergency 
region in respect of their decisions or acts connected with the exercise of the powers 
entrusted to them by this Decree, and no application shall he made to any judicial 
authority to this end. This is without prejudice to the rights of individuals to claim 
indemnity from the State for damage suffered by them without justification." 

B. C o n s t i t u t i o n a l p r o v i s i o n s o n a d m i n i s t r a t i v e l iab i l i ty 

52. Art ic le 125 §§ 1 and 7 of the T u r k i s h C o n s t i t u t i o n provides as 
follows: 

"All acts or decisions of the authorities are subject to judicial review ... 

The authorities shall be liable to make reparation for all damage caused by their acts 
or measures." 

53. Th i s provision is not subject to any res t r i c t ions even in a s t a t e of 
e m e r g e n c y or war . T h e l a t t e r r e q u i r e m e n t of t he provision does not 
necessar i ly r e q u i r e proof of t h e ex i s tence of any fault on the p a r t of the 
a d m i n i s t r a t i o n , whose liability is of an abso lu te , objective n a t u r e , based on 
the theo ry of "social r isk". T h u s , t he a d m i n i s t r a t i o n m a y indemnify people 
who have suffered d a m a g e from acts c o m m i t t e d by u n k n o w n or t e r ro r i s t 
a u t h o r s w h e n t h e S t a t e m a y be said to have failed in its du ty to m a i n t a i n 
public o r d e r a n d safety, or in its d u t y to sa feguard individual life and 
p rope r ty . 

54. P roceed ings aga ins t t he a d m i n i s t r a t i o n m a y be b r o u g h t before t he 
a d m i n i s t r a t i v e c o u r t s , whose p roceed ings a r e in wr i t ing . 
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C. C r i m i n a l law a n d p r o c e d u r e 

55. T h e T u r k i s h C r i m i n a l C o d e m a k e s it a c r imina l offence 
- to depr ive an individual unlawfully of his or he r l iber ty (Art icle 179 

genera l ly , Art ic le 181 in respect of civil s e rvan t s ) ; 
- to issue t h r e a t s (Article 191); 
- to subject an individual to t o r t u r e or i l l - t r e a tmen t (Art icles 243 and 

245) ; 
- to c o m m i t u n i n t e n t i o n a l homic ide (Art icles 452, 459) , i n t en t iona l 

homic ide (Article 448) a n d m u r d e r (Article 450) . 
56. For all t he se offences c o m p l a i n t s may be lodged, p u r s u a n t to 

Ar t ic les 151 a n d 153 of the Code of C r i m i n a l P r o c e d u r e , wi th t he public-
p r o s e c u t o r or the local a d m i n i s t r a t i v e au tho r i t i e s . A public p rosecu to r 
w h o is in formed by any m e a n s wha t soeve r of a s i tua t ion t h a t gives rise to 
t he suspicion t h a t an offence has b e e n c o m m i t t e d is obl iged to inves t iga te 
t he facts in o r d e r to dec ide w h e t h e r or not to b r ing a p rosecu t ion 
(Article 153). C o m p l a i n t s ma)- be m a d e in wr i t i ng or oral ly. A 
c o m p l a i n a n t may appea l aga ins t t he decision of the public p rosecu to r not 
to i n s t i t u t e c r imina l p roceed ings . 

D . Civi l - law p r o v i s i o n s 

57. Any illegal act by civil s e r v a n t s , be it a c r ime or a to r t , which causes 
m a t e r i a l or mora l d a m a g e m a y be t he subject of a claim for c o m p e n s a t i o n 
before the o rd ina ry civil cou r t s . P u r s u a n t to Art ic le 41 of t he Code of 
O b l i g a t i o n s , an injured pe r son m a y file a c la im for c o m p e n s a t i o n aga ins t 
an a l leged p e r p e t r a t o r who has caused d a m a g e in an unlawful m a n n e r 
w h e t h e r wilfully, negl igent ly or i m p r u d e n t l y . Pecun ia ry loss m a y be 
c o m p e n s a t e d by the civil cour t s p u r s u a n t to Art ic le 46 of t he Code of 
Ob l iga t ions and awards m a y be m a d e for non -pecun ia ry or mora l 
d a m a g e u n d e r Art ic le 47. 

E. I m p a c t o f D e c r e e n o . 285 

58. In t he case of a l leged t e r ro r i s t offences, t he publ ic p rosecu to r is 
depr ived of jur isdict ion in favour of a s e p a r a t e sys tem of na t iona l secur i ty 
p rosecu to r s a n d cour t s es tab l i shed t h r o u g h o u t T u r k e y . 

59. T h e public p rosecu to r is also depr ived of ju r i sd ic t ion wi th 
r ega rd to offences a l leged aga ins t m e m b e r s of t he secur i ty forces in 
t he s t a t e of e m e r g e n c y region . D e c r e e no. 285, Art ic le 4 § 1, provides 
t h a t all secur i ty forces u n d e r t he c o m m a n d of the regional governor 
(see p a r a g r a p h 50 above) shal l be subject , in respec t of acts 
p e r f o r m e d in the course of t he i r du t i e s , to t he Law of 1914 on t h e 
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p rosecu t ion of civil s e rvan t s . T h u s , any p rosecu to r who receives a 
compla in t a l leg ing a c r imina l act by a m e m b e r of t h e secur i ty forces 
m u s t m a k e a decis ion of non- jur isdic t ion a n d t r ans fe r t he file to t he 
Admin i s t r a t i ve Counci l . T h e s e councils a r e m a d e u p of civil s e rvan t s , 
cha i r ed by the governor . A decision by the Counci l not to p ro secu t e is 
subject to an a u t o m a t i c appea l to the S u p r e m e A d m i n i s t r a t i v e C o u r t . 
O n c e a decis ion to p r o s e c u t e has b e e n t a k e n , it is for the public 
p rosecu to r to inves t iga te t he case . 

F I N A L S U B M I S S I O N S T O T H E C O U R T 

60. T h e app l ican t r e q u e s t e d t h e C o u r t in his m e m o r i a l to find t h a t t h e 
r e s p o n d e n t S t a t e was in violat ion of Ar t ic les 2, 5, 13 a n d 18 of t he 
Conven t i on on account of his son 's " d i s a p p e a r a n c e " and t h a t he h imsel f 
was a v ic t im of a violat ion of Art ic le 3. H e fu r the r c o n t e n d e d t h a t t h e 
r e s p o n d e n t S t a t e had failed to comply wi th its ob l iga t ions u n d e r fo rmer 
Ar t ic les 25 and 28 § 1 (a ) . H e r e q u e s t e d the C o u r t to a w a r d him j u s t 
sat isfact ion u n d e r Art ic le 4 1 . 

61 . T h e G o v e r n m e n t , for the i r pa r t , a r g u e d in t he i r m e m o r i a l t h a t 
the app l i can t ' s compla in t s were not s u b s t a n t i a t e d by the evidence. In 
t he i r opinion, the app l i ca t ion h a d b e e n b r o u g h t wi th t h e a im of 
d i sc red i t ing the secur i ty forces e n g a g e d in c o m b a t i n g sepa ra t i s t 
t e r ro r i s t violence. 

T H E L A W 

I. S C O P E O F T H E CASE 

62. In his app l ica t ion to t he C o m m i s s i o n the appl ican t had , inter alia, 
al leged a violat ion of Ar t ic le 3 of the Conven t ion in respec t of his son a n d 
of Art ic le 14 t a k e n in conjunct ion wi th Ar t ic les 2, 3 a n d 5. T h e appl ican t 
did not p u r s u e those c o m p l a i n t s in t he p roceed ings before the C o u r t , 
which sees no r e a s o n to cons ider t h e m of its own mo t ion (see, mutatis 
mutandis, the U n i t e d C o m m u n i s t P a r t y of T u r k e y and O t h e r s v. T u r k e y 
j u d g m e n t of 30 J a n u a r y 1998, Reports 1998-1, p. 28, § 62) . T h e case before 
t h e C o u r t t he re fo re conce rns a l l ega t ions u n d e r Ar t ic les 2, 3 (in respec t of 
the app l i can t ) , 5, 13, 18 a n d 34 of the Conven t ion . 

II. T H E C O U R T ' S ASSESSMENT O F T H E FACTS 

63. T h e C o u r t r e i t e r a t e s its se t t l ed case- law tha t u n d e r the 
Conven t i on sys tem pr ior to 1 N o v e m b e r 1998 the e s t a b l i s h m e n t a n d 
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verif icat ion of the facts was p r imar i ly a m a t t e r for the C o m m i s s i o n 
( former Art ic les 28 § 1 a n d 31) . Whi le t he C o u r t is not bound by the 
C o m m i s s i o n ' s f indings of fact a n d r e m a i n s free to m a k e its own 
a s s e s s m e n t in t he light of all t he m a t e r i a l before it, it is only in 
except iona l c i r c u m s t a n c e s t h a t it will exerc ise its powers in th is a r e a 
(see, a m o n g o t h e r a u t h o r i t i e s , the Akdivar and O t h e r s v. T u r k e y 
j u d g m e n t of 16 S e p t e m b e r 1996, Reports 1996-IV, p. 1214, § 78). 

64. In t he p r e s e n t case t he C o u r t poin ts ou t t h a t t he C o m m i s s i o n 
r e a c h e d its findings of fact a f te r a de lega t ion h a d h e a r d evidence in 
A n k a r a (see p a r a g r a p h s 14 a n d 39 above) . It no te s t h a t the app l i can t ' s 
a l l ega t ions of t he a p p r e h e n s i o n of his son t o g e t h e r wi th a m a n of Syrian 
na t iona l i ty n e a r t he vil lage of Yenikoy on 14 Augus t 1993 find 
conf i rmat ion in t he d o c u m e n t s u b m i t t e d on his beha l f to the 
C o m m i s s i o n ' s d e l e g a t e s (see p a r a g r a p h 28 above) . Since t he C o m m i s s i o n 
was not p r e s e n t e d wi th any eyewi tness evidence of this a p p r e h e n s i o n or of 
A b d u l v a h a p T i m u r t a § ' s a l leged s u b s e q u e n t d e t e n t i o n , the ques t ion 
w h e t h e r this d o c u m e n t is a photocopy of an a u t h e n t i c o p e r a t i o n repor t is 
of p a r a m o u n t i m p o r t a n c e to the e s t a b l i s h m e n t of the facts and the i r 
a s s e s s m e n t . 

65. W h e r e a s the C o m m i s s i o n concluded t h a t the d o c u m e n t was indeed 
a photocopy of an a u t h e n t i c o p e r a t i o n r epo r t (see p a r a g r a p h 41 above) , 
t he G o v e r n m e n t d i s p u t e d this finding. In the i r m e m o r i a l they a r g u e d 
t h a t a d o c u m e n t of this n a t u r e could not have b e e n found at t he public 
p rosecu to r ' s office in Ciz re w h e r e , accord ing to the app l i can t , t he 
or ig inal had been found from which the copy h a d been t a k e n . In t he first 
p lace, a n o p e r a t i o n r epo r t , be ing a d o c u m e n t d r a w n u p solely for mi l i t a ry 
purposes , would not be sent to a publ ic p rosecu to r and , secondly, no file 
conce rn ing the a l leged a p p r e h e n s i o n of A b d u l v a h a p T i m u r t a g exis ted a t 
t he public p ro secu to r ' s office in Ciz re . Moreover , any d o c u m e n t pu t in a 
file by a publ ic p rosecu to r would not only b e a r t he m e n t i o n "dosyasina" ("to 
its file"), bu t also the s i g n a t u r e of the public p rosecu to r - which this 
d o c u m e n t lacked. 

F u r t h e r m o r e , t he a u t h e n t i c i t y of a d o c u m e n t could not be es tab l i shed 
from a photocopy. In o r d e r for a pho tocopy to have any legal va lue in 
T u r k e y , it should be cert if ied as a t rue copy of t he or ig ina l . T h e 
d o c u m e n t in ques t i on bore no such cer t i f icat ion. In add i t ion , photocopied 
d o c u m e n t s could be m a n i p u l a t e d , e i t he r e lec t ronica l ly or chemical ly , 
w i thou t de t ec t ion . Th i s was i l l u s t r a t ed by the r e p r e s e n t a t i v e of the 
G o v e r n m e n t who s u b m i t t e d a n u m b e r of copies of t he d o c u m e n t d u r i n g 
the h e a r i n g to which, wi th the use of a pe r sona l c o m p u t e r , a s c a n n e r and a 
photocopie r , he h a d m a d e slight c h a n g e s - such as moving the 
h a n d w r i t t e n r e m a r k "dosyasina" from the b o t t o m to the midd le of the 
d o c u m e n t and rep lac ing the n a m e of the a p p r e h e n d e d Syr ian m a n by his 
own. 
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Finally, the real r epor t bea r ing the re fe rence n u m b e r which a p p e a r e d 
on the s u b m i t t e d photocopy was a different d o c u m e n t which could not be 
p roduced to the Conven t i on o r g a n s as it con t a ined mi l i t a ry sec re t s . 

66. T h e C o u r t cons iders , as did the C o m m i s s i o n , t h a t a pho tocop ied 
d o c u m e n t should be sub jec ted to close sc ru t iny before it c a n be accep t ed 
as a t r u e copy of an or ig ina l , t he more so as it is unden iab ly t r u e t h a t 
m o d e r n technological devices can be employed to forge, or to t a m p e r 
wi th , d o c u m e n t s . N e v e r t h e l e s s , it is a lso t r u e t h a t t he m e a n s at the 
disposal of t he fo rmer C o m m i s s i o n to car ry out an e x a m i n a t i o n capab le 
of d e t e c t i n g forgeries , even a s s u m i n g this to be technical ly possible, we re 
l imi ted . 

M o r e i m p o r t a n t l y , t h e C o u r t would e m p h a s i s e t h a t C o n v e n t i o n 
p roceed ings do not in all cases lend t hemse lves to r igorous 
app l ica t ion of the pr inciple of affirmanti incumbit probatio (he who 
a l leges s o m e t h i n g m u s t prove tha t a l l ega t ion) . T h e C o u r t has 
previously held t h a t it is of t he u t m o s t i m p o r t a n c e for the effective 
o p e r a t i o n of t he sys tem of individual pe t i t ion i n s t i t u t e d u n d e r fo rmer 
Art ic le 25 of the Conven t ion (now rep laced by Art ic le 34) tha t S t a t e s 
should furnish all necessa ry facilities to m a k e possible a p r o p e r a n d 
effective e x a m i n a t i o n of appl ica t ions (see, for e x a m p l e , Tannkulu 
v. Turkey [ G C ] , no. 23763/94, § 70, E C H R 1999-IV). It is i nhe ren t in 
p roceed ings r e l a t i ng to cases of th is n a t u r e , w h e r e a n individual 
app l i can t accuses S t a t e a g e n t s of v io la t ing his r igh t s u n d e r t h e 
C o n v e n t i o n , t h a t in ce r t a in ins tances solely the r e s p o n d e n t S t a t e has 
access to in fo rma t ion capable of c o r r o b o r a t i n g or re fu t ing these 
a l l ega t ions . A fai lure on a G o v e r n m e n t ' s pa r t to submi t such 
in fo rma t ion as is in t he i r h a n d s wi thou t a sa t is factory exp l ana t i on 
m a y not only reflect negat ive ly on the level of compl iance by a 
r e s p o n d e n t S t a t e wi th its obl iga t ions u n d e r Art ic le 38 § 1 (a) of t he 
Conven t i on ( fo rmer Art ic le 28 § 1 (a ) ) , but m a y also give rise to t he 
d r a w i n g of in fe rences as to t he wel l - foundedness of the a l l ega t ions . In 
th is r espec t , t he C o u r t r e i t e r a t e s t h a t t he conduct of the p a r t i e s m a y 
b e t a k e n in to accoun t w h e n ev idence is be ing o b t a i n e d (see t h e I r e l a n d 
v. the U n i t e d K i n g d o m j u d g m e n t of 18 J a n u a r y 1978, Ser ies A no. 25, 
pp. 64-65, § 161). 

67. It is for t he above r easons t h a t t h e C o u r t is of the opinion tha t in 
the p a r t i c u l a r c i r c u m s t a n c e s of t he p r e s e n t case t he G o v e r n m e n t were in 
a first line posi t ion to assist t he C o m m i s s i o n wi th in t he m e a n i n g of fo rmer 
Art ic le 28 § 1 (a) by provid ing access to t he d o c u m e n t which they c la im is 
t h e g e n u i n e d o c u m e n t b e a r i n g t he re fe rence n u m b e r which a p p e a r s on 
t he photocopy. It is insufficient for t he G o v e r n m e n t to rely on the 
al legedly secre t n a t u r e of t h a t d o c u m e n t which, in t he C o u r t ' s opin ion , 
would not have p r ec luded it from hav ing b e e n m a d e avai lable to t he 
C o m m i s s i o n ' s d e l e g a t e s , none of w h o m a re T u r k i s h (see p a r a g r a p h 11 of 
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t he C o m m i s s i o n ' s r e p o r t ) , so tha t they could have p roceeded to a s imple 
c o m p a r i s o n of t he two d o c u m e n t s w i thou t ac tua l ly t a k i n g cognisance of 
the c o n t e n t s . C o n s e q u e n t l y , t he C o u r t finds it a p p r o p r i a t e to d r a w a n 
inference from the G o v e r n m e n t ' s fai lure to p roduce t he d o c u m e n t 
wi thou t a sa t i s fac tory exp l ana t i on . 

68. No t ing , f u r t h e r m o r e , t h a t in its a s s e s s m e n t of t he photocopy the 
C o m m i s s i o n also had r ega rd to t he fact t h a t t he a l leged a u t h o r of the 
d o c u m e n t , H i i s a m D u r m u § , acknowledged tha t t he s i g n a t u r e on the 
d o c u m e n t looked like his, t h a t t he style and fo rmat of t h e d o c u m e n t 
c o r r e s p o n d e d to those of a s t a n d a r d o p e r a t i o n r e p o r t , and tha t t h e r e 
were several r ea sons why th is d o c u m e n t m a y have b e e n found in Cizre 
(see p a r a g r a p h s 216 a n d 218 of the C o m m i s s i o n ' s r e p o r t ) , t h e C o u r t 
a g r e e s wi th t h e C o m m i s s i o n ' s finding t h a t this d o c u m e n t was indeed a 
photocopy of an a u t h e n t i c o p e r a t i o n r e p o r t . 

69. T h e C o u r t cons iders t h a t t he C o m m i s s i o n also a p p r o a c h e d its task 
of assess ing t h e o t h e r evidence wi th t he r equ i s i t e cau t ion , giving de ta i l ed 
cons ide ra t ion to the e l e m e n t s which s u p p o r t e d t he app l i can t ' s account 
and to those which cast doub t on its credibi l i ty. It t h u s cons iders tha t it 
should accept t he facts as es tab l i shed by the C o m m i s s i o n . 

70. In add i t ion to the difficulties inevi tably a r i s ing from a fact-finding 
exercise of this n a t u r e , the C o m m i s s i o n was unab le to ob ta in ce r t a in 
d o c u m e n t a r y evidence a n d t e s t imony which it cons ide red essen t i a l for 
d i scha rg ing its funct ions. T h e C o m m i s s i o n found t h a t the G o v e r n m e n t 
had failed to provide specific d e t e n t i o n records r e l a t i ng to Sadtk E r d o g a n 
and N i m e t Nas and t h a t t hey had failed to secure t he a t t e n d a n c e before 
t h e d e l e g a t e s of a S t a t e official, M r O z d e n Karde§ , a publ ic p rosecu to r 
(see p a r a g r a p h 39 above) . It cons ide red in this respec t t h a t the 
r e s p o n d e n t S t a t e had failed to furnish all necessa ry facilities to the 
C o m m i s s i o n in its t a sk of e s tab l i sh ing the facts of t he case wi th in the 
m e a n i n g of fo rmer Art ic le 28 § 1 (a) of t he Conven t ion . 

71 . T h e app l ican t h a d invi ted t he C o m m i s s i o n to m a k e a s imi lar 
finding wi th r e g a r d to t he fact t ha t H i i s a m Durmus , had lied on o a t h t o 
t he d e l e g a t e s w h e n he (Hi i sam D u r m u s J s t a t e d t h a t t h e app l i can t ' s son 
had not been a p p r e h e n d e d . A l t h o u g h the C o m m i s s i o n qual if ied H i i s am 
D u r m u § ' s conduc t as r e p r e h e n s i b l e , it found t h a t it did not enta i l a 
fai lure on the p a r t of the r e s p o n d e n t S t a t e to comply wi th its obl igat ions 
u n d e r f o rmer Ar t ic le 28 § 1 (a) (see p a r a g r a p h 268 of t he Commiss ion ' s 
r e p o r t ) . 

72. T h e C o u r t observes t h a t the G o v e r n m e n t have not advanced any 
e x p l a n a t i o n to accoun t for the omiss ions r e l a t i n g to d o c u m e n t a r y 
evidence a n d t h e a t t e n d a n c e of a wi tness . R e f e r r i n g to the i m p o r t a n c e of 
a r e s p o n d e n t G o v e r n m e n t ' s coopera t ion in Conven t i on p roceed ings as 
ou t l ined above ( p a r a g r a p h 66) , t he C o u r t conf i rms the finding reached 
by t h e C o m m i s s i o n in its r e p o r t t h a t in th is case t h e r e s p o n d e n t S t a t e 
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fell sho r t of i ts obl igat ion u n d e r fo rmer Art ic le 28 § 1 (a) of the 
C o n v e n t i o n to furnish all necessa ry facilities to the C o m m i s s i o n in its 
task of e s tab l i sh ing the facts. 

T h e C o u r t , like t he C o m m i s s i o n , canno t find in the c i r c u m s t a n c e s of 
the p r e s e n t case t h a t t he n a t u r e of t he t e s t i m o n y of H i i s am D u r m u s 
ra ises an issue u n d e r fo rmer Ar t ic le 28 § 1 (a) . 

III. A L L E G E D V I O L A T I O N S O F ARTICLE 2 O F T H E C O N V E N T I O N 

73. T h e app l ican t a l leged t h a t his son died whilst in unacknowledged 
d e t e n t i o n and s u b m i t t e d t h a t t he r e s p o n d e n t S t a t e should be held 
respons ib le for failing to p ro tec t t he r ight to life of his son in viola t ion of 
Art ic le 2 of t he Conven t i on . T h i s provision provides : 

" 1 . Everyone's right to life shall be protected by law. No one shall be deprived of his 
life intentionally save in the execution of a sentence of a court following his conviction of 
a crime for which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article 
when it results from the use of force which is no more than absolutely necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully 
detained; 

(c) in action Lawfully taken for the purpose of quelling a riot or insurrection." 

A. A r g u m e n t s b e f o r e t h e C o u r t 

1. The applicant 

74. A l t h o u g h the app l ican t acknowledged tha t the si lence 
s u r r o u n d i n g his son ' s fate following the l a t t e r ' s a p p r e h e n s i o n did not, 
in itself, cons t i t u t e proof beyond r ea sonab l e doub t of Abdu lvahap ' s 
d e a t h , he a r g u e d t h a t to hold t h a t this absence of in fo rma t ion did 
not es tab l i sh tha t A b d u l v a h a p was d e a d a m o u n t e d to r e w a r d i n g the 
lack of any e x p l a n a t i o n on the p a r t of t he G o v e r n m e n t . H e s u b m i t t e d 
tha t accoun t should be t a k e n not only of t he specific con tex t in which 
the d i s a p p e a r a n c e of his son occur red , bu t also of t he b r o a d e r con tex t 
of a la rge n u m b e r of such d i s a p p e a r a n c e s in sou th -eas t T u r k e y in 
1993. 

75. T h e appl ican t fu r the r a s s e r t e d t h a t a n ana logous appl ica t ion of the 
C o u r t ' s r e a s o n i n g in the cases of T o m a s i v. F r a n c e ( j u d g m e n t of 27 Augus t 
1992, Ser ies A no. 241-A) a n d Ribi tsch v. Aus t r i a ( j udgmen t of 
4 D e c e m b e r 1995, Series A no. 336) would impose a positive obl iga t ion on 
a r e s p o n d e n t S t a t e to accoun t for anyone in a place of d e t e n t i o n . W h e r e 
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no, or no p laus ib le , exp l ana t i on was given as to why a d e t a i n e e could not 
be p roduced alive, and a ce r t a in a m o u n t of t i m e h a d e lapsed , t he S t a t e 
conce rned should be p r e s u m e d to have failed in its ob l iga t ion u n d e r 
Art ic le 2 to p ro t ec t t he r ight to life of t he d e t a i n e e . 

76. Finally, the app l i can t s u b m i t t e d tha t t he inves t iga t ion ca r r i ed out 
in to t he d i s a p p e a r a n c e of his son had been so i n a d e q u a t e as to a m o u n t to a 
viola t ion of the p rocedu ra l obl iga t ions of the S t a t e to p ro t ec t t he r ight to 
life u n d e r Ar t ic le 2. 

2. The Government 

11. T h e G o v e r n m e n t did not specifically add res s this issue, 
beyond m a i n t a i n i n g t h a t in the inves t iga t ion at t he d o m e s t i c level all the 
avai lable evidence h a d b e e n col lected, a n d this did not c o r r o b o r a t e the 
app l i can t ' s a l lega t ion t h a t his son had been a p p r e h e n d e d . 

3. The Commission 

78. T h e major i ty of the C o m m i s s i o n cons ide red t h a t t h e r e was indeed 
a s t r o n g probabi l i ty t h a t A b d u l v a h a p T i m u r t a § had d ied whilst in 
unacknowledged d e t e n t i o n . N e v e r t h e l e s s , it held t h a t in t he absence of 
conc re t e evidence t h a t A b d u l v a h a p had in fact lost his life or suffered 
known injury or i l lness, this p robabi l i ty was insufficient to b r ing the facts 
of t he case wi th in the scope of Art ic le 2. 

4. CEJIL 

79. In its w r i t t e n c o m m e n t s , CEJ IL (see p a r a g r a p h 7 above) p r e s e n t e d 
an analysis of t he j u r i s p r u d e n c e of the I n t e r - A m e r i c a n C o m m i s s i o n and 
C o u r t of H u m a n Righ t s conce rn ing forced d i s a p p e a r a n c e s , inter alia, in 
re la t ion to t he r ight to life. 

80. T h e I n t e r - A m e r i c a n C o u r t has on several occasions p r o n o u n c e d 
t h a t forced d i s a p p e a r a n c e s f r equen t ly involve t he viola t ion of the r ight to 
l ife ' . In t he i n t e r - A m e r i c a n sys tem, a viola t ion of the r ight to life as a 
consequence of a forced d i s a p p e a r a n c e can be proved in two different 
ways. First ly, it m a y be es tab l i shed t h a t t he facts of t he case a t h a n d are 
cons i s t en t wi th an ex is t ing p a t t e r n of d i s a p p e a r a n c e s in which the vict im 
is kil led. Secondly, the facts of an isola ted inc iden t of a fatal forced 
d i s a p p e a r a n c e m a y be proved on the i r own, i n d e p e n d e n t l y of a con tex t of 

1. Velasquez Rodriguez case, judgment of 29 July 1988, Series C no. 4, § 157; Godmez Cruz 
case, judgment of 20 January 1989, Series C no. 5, § 165; Blake case, judgment of 24January 
1998, § 66; Fairen Garbi and Soli's Corralcs case, judgment of 15 March 1989, Scries C no. 6, 
§ 150. 
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a n official p a t t e r n of d i s a p p e a r a n c e s . Bo th m e t h o d s a r e used to es tab l i sh 
S t a t e con t ro l over t he v ic t im 's fa te which , in conjunct ion wi th t he passage 
of t ime , leads to t he conclusion of a violat ion of the r ight to life. 

B. T h e Court ' s a s s e s s m e n t 

/. Whether Abdulvahap Timurtas should he presumed dead 

HI. T h e C o u r t recal ls at the ou tse t t h a t it has accep ted the 
C o m m i s s i o n ' s e s t a b l i s h m e n t of the facts in this case , namely , t ha t 
A b d u l v a h a p T i m u r t a § was a p p r e h e n d e d on 14 Augus t 1993 by g e n d a r m e s 
a t t a c h e d to the Silopi d is t r ic t g e n d a r m e r i e h e a d q u a r t e r s and t a k e n in to 
d e t e n t i o n at Silopi, af ter which he was t r a n s f e r r e d to a place of d e t e n t i o n 
at § t rnak . M o r e t h a n six and a half years have passed wi thou t in fo rmat ion 
as to his s u b s e q u e n t w h e r e a b o u t s or fate . T h e ques t i on a r i ses w h e t h e r , as 
t he appl ican t s u b m i t s , the a u t h o r i t i e s of the r e s p o n d en t S t a t e should be 
cons idered to have failed in t he i r obl igat ion to p ro tec t his son 's r ight to life 
u n d e r Art ic le 2 of t he C o n v e n t i o n . 

82. T h e C o u r t has previously held t h a t w h e r e an individual is t a k e n 
in to cus tody in good h e a l t h bu t is found to be in jured a t the t i m e of 
r e l ease , it is i n c u m b e n t on t he S t a t e to provide a p laus ib le exp l ana t i on of 
how those injur ies were caused , failing which an issue ar ises u n d e r 
Art ic le 3 of the C o n v e n t i o n (see the T o m a s i j u d g m e n t c i ted above, 
pp. 40-41 , §§ 108-11; the Rib i t sch j u d g m e n t ci ted above, pp . 25-26, § 34; 
and Selmouni v. France [ G C ] , no. 25803/94, § 87, E C H R 1999-V). In the 
s a m e vein, Art ic le 5 imposes an obl igat ion on the S t a t e to accoun t for the 
w h e r e a b o u t s of any pe r son t a k e n into d e t e n t i o n and who has t hus been 
placed u n d e r the control of t he a u t h o r i t i e s (see t he K u r t j u d g m e n t ci ted 
above. , p . 1185, § 124). W h e t h e r t he fai lure on t he p a r t of t he au tho r i t i e s 
to provide a p laus ib le e x p l a n a t i o n as to a d e t a i n e e ' s fa te , in t he absence of 
a body, m i g h t also ra ise issues u n d e r Art ic le 2 of t he Conven t i on will 
d e p e n d on all the c i r c u m s t a n c e s of t he case , and in p a r t i c u l a r on the 
ex i s tence of sufficient c i r c u m s t a n t i a l evidence, based on concre te 
e l e m e n t s , from which it m a y be conc luded to t he r equ i s i t e s t a n d a r d of 
proof t h a t t he d e t a i n e e m u s t be p r e s u m e d to have d ied in cus tody (see 
Qakia v. Turkey [ G C ] , no. 23657/94, § 85, E C H R 1999-IV, a n d Ertak 
v. Turkey, no. 20764/92, § 131, E C H R 2 0 0 0 - V ) . 

83 . In this respec t t he per iod of t i m e which has e lapsed since t he 
pe r son was placed in d e t e n t i o n , a l t h o u g h not decisive in itself, is a 
re levant factor to be t a k e n into account . It m u s t be accep ted t h a t t he 
m o r e t i m e goes by w i thou t any news of t he d e t a i n e d pe r son , the g r e a t e r 
the l ikel ihood t h a t he or she has d ied . T h e passage of t i m e may the re fo re 
to some e x t e n t affect t he weight to be a t t a c h e d to o t h e r e l e m e n t s of 
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c i r c u m s t a n t i a l evidence before it can be concluded t h a t t he person 
conce rned is to be p r e s u m e d dead . In th is respec t t h e C o u r t cons iders 
t h a t th is s i tua t ion gives rise to issues which go beyond a m e r e i r r egu l a r 
d e t e n t i o n in viola t ion of Ar t ic le 5. Such an i n t e r p r e t a t i o n is in keep ing 
wi th t he effective p ro t ec t i on of the r ight to life as afforded by Art ic le 2, 
which r a n k s as one of the mos t f u n d a m e n t a l provisions in t he Conven t ion 
(see, a m o n g o t h e r a u t h o r i t i e s , Cakia c i ted above, § 86) . 

84. T u r n i n g to the p a r t i c u l a r c i r c u m s t a n c e s of t he case , t h e C o u r t 
observes t h a t accord ing to t h e app l i can t , w h o was found cred ib le and 
cons i s ten t by the C o m m i s s i o n ' s d e l e g a t e s , he was init ial ly able to obta in 
some news of his son t h r o u g h his re la t ive B a h a t t i n Ak tug . However , some 
forty-five days af ter A b d u l v a h a p ' s a p p r e h e n s i o n , B a h a t t i n A k t u g was told 
to s top m a k i n g enqu i r i e s (see p a r a g r a p h 19 above) . T h e app l i can t ' s official 
enqu i r i e s w e r e m e t wi th den ia l s , a n d it m a y be deduced from the fact t h a t 
t he o p e r a t i o n repor t could not be p roduced from the files t h a t t he need was 
felt to conceal the a p p r e h e n s i o n and d e t e n t i o n of A b d u l v a h a p T i m u r t a § . 

85. T h e r e a r e also a n u m b e r of e l e m e n t s d i s t ingu i sh ing the p re sen t 
case from the Kur t case, in which the C o u r t held tha t t h e r e were 
insufficient persuas ive indica t ions t h a t t he app l i can t ' s son had m e t his 
d e a t h in cus tody (loc. cit., p . 1182, § 108). In t he first p lace , six a n d a half 
years have now e lapsed since A b d u l v a h a p T i m u r t a g was a p p r e h e n d e d and 
d e t a i n e d - a per iod m a r k e d l y longer t h a n the four a n d a hal f years 
b e t w e e n the t a k i n g in to d e t e n t i o n of the app l i can t ' s son a n d the C o u r t ' s 
j u d g m e n t in t he K u r t case . F u r t h e r m o r e , w h e r e a s Uzeyi r K u r t was last 
seen s u r r o u n d e d by soldiers in his vi l lage, it has been es tab l i shed in the 
p r e s e n t case t h a t A b d u l v a h a p T i m u r t a § was t a k e n to a p lace of d e t e n t i o n 
- first a t Silopi, t h e n a t § i r n a k - by a u t h o r i t i e s for w h o m t h e S ta te is 
respons ib le . Finally, t h e r e were few e l e m e n t s in the K u r t case file 
ident i fying Uzeyi r K u r t as a p e r s o n u n d e r suspicion by the au tho r i t i e s , 
w h e r e a s t he facts of t h e p r e s e n t case leave no doubt t h a t A b d u l v a h a p 
T i m u r t a § was w a n t e d by the a u t h o r i t i e s for his a l leged P K K activit ies 
(see p a r a g r a p h 38 above) . In the g e n e r a l con tex t of the s i tua t ion in 
sou th -eas t T u r k e y in 1993, it can by no m e a n s be exc luded t h a t an 
unacknowledged d e t e n t i o n of such a pe r son would be l i fe - th rea ten ing . It 
is reca l led t h a t the C o u r t has held in two r ecen t j u d g m e n t s t h a t defects 
u n d e r m i n i n g the effectiveness of c r imina l law p ro tec t ion in t h e sou th-eas t 
region d u r i n g the per iod r e l evan t also to this case p e r m i t t e d or fostered a 
lack of accountab i l i ty of m e m b e r s of t he secur i ty forces for the i r act ions 
(see Ktltg v. Turkey, no. 22492/93, § 75, and Mahmut Kaya v. Turkey, 
no. 22535/93, § 98, E C H R 2000-III) . 

86. For t h e above r ea sons , the C o u r t is satisfied t h a t A b d u l v a h a p 
T imur ta s , m u s t be p r e s u m e d d e a d following an unacknowledged 
d e t e n t i o n by the secur i ty forces. C o n s e q u e n t l y , the responsibi l i ty of the 
r e s p o n d e n t S t a t e for his d e a t h is e n g a g e d . N o t i n g t h a t the au tho r i t i e s 
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have not provided any e x p l a n a t i o n as to wha t occur red af ter A b d u l v a h a p 
T i m u r t a § ' s a p p r e h e n s i o n a n d tha t they do not rely on any g r o u n d of 
jus t i f i ca t ion in respec t of any use of l e tha l force by the i r a g e n t s , it follows 
t h a t liability for his d e a t h is a t t r i b u t a b l e to t he r e s p o n d e n t S t a t e (see 
Qakici, loc. cit. , § 87). Accordingly, t h e r e has been a violat ion of Art ic le 2 
on t h a t account . 

2. The alleged inadequacy of the investigation 

87. T h e C o u r t r e i t e r a t e s t h a t t he obl iga t ion to p ro t ec t life u n d e r 
Art ic le 2 of t he Conven t ion , r ead in conjunct ion wi th t he S t a t e ' s g e n e r a l 
d u t y u n d e r Art ic le 1 of the Conven t ion "to secure to everyone wi th in [its] 
j u r i sd ic t ion t he r igh t s a n d f reedoms def ined in [ the] C o n v e n t i o n " , 
r e q u i r e s by impl ica t ion t h a t t h e r e should be some form of effective 
official inves t iga t ion w h e n individuals have b e e n killed as a resu l t of the 
use of force (see, mutatis mutandis, the M c C a n n and O t h e r s v. t he U n i t e d 
K i n g d o m j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A no. 324, p . 49, § 161, 
and the Kaya v. T u r k e y j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, 
p . 329, § 105). 

88 . Whi l e t he G o v e r n m e n t m a i n t a i n e d tha t all t he avai lable evidence 
had been g a t h e r e d a n d t h a t th is did not c o r r o b o r a t e the app l i can t ' s 
a l lega t ions bu t po in ted r a t h e r to the possibili ty tha t A b d u l v a h a p 
T i m u r t a § was e i t h e r in Syria or a m o n g s t t he r a n k s of t h e P K K , t he 
C o m m i s s i o n in its r epo r t ana lysed the inves t iga t ion as di la tory, 
per functory , superficial and not c o n s t i t u t i n g a ser ious a t t e m p t to find 
out wha t had h a p p e n e d to t he app l i can t ' s son ( p a r a g r a p h 264 of 
t h e C o m m i s s i o n ' s r e p o r t ) . T h e findings of t he C o m m i s s i o n have b e e n 
s u m m a r i s e d in p a r a g r a p h 47 above. 

89. T h e C o u r t perceives no cause to assess t he inves t iga t ion different ly 
from the C o m m i s s i o n . It no tes t he l eng th of t i m e it took before an official 
inves t iga t ion got u n d e r way and before s t a t e m e n t s from wi tnes ses w e r e 
ob ta ined , the i n a d e q u a t e ques t ions pu t to t he wi tnesses and the m a n n e r 
in which re levant in fo rmat ion was ignored a n d s u b s e q u e n t l y den ied by t h e 
inves t iga t ing a u t h o r i t i e s . T h e C o u r t is in p a r t i c u l a r s t ruck by the fact t h a t 
it was not unt i l two yea r s af ter the app l i can t ' s son had been t a k e n in to 
d e t e n t i o n t h a t enqu i r i e s were m a d e of the g e n d a r m e s in § i rnak . 
However , it is not in d i spu t e t h a t the app l i can t had appr i sed the 
a u t h o r i t i e s long before t h e n of t he in fo rma t ion he had ob t a ined t h r o u g h 
B a h a t t i n A k t u g , to t he effect t h a t his son had b e e n t r a n s f e r r e d to § i r n a k 
and had been seen t h e r e by Sadik E r d o g a n and N i m e t N a s . Moreover , 
t h e r e is no evidence to sugges t t h a t the public p rosecu to r s conce rned 
m a d e any a t t e m p t to inspect cus tody ledgers or places of d e t e n t i o n for 
t hemse lves , or t h a t the Silopi d is t r ic t g e n d a r m e r i e were asked to account 
for t he i r ac t ions on 14 Augus t 1993. 



TiMURTAS v. TURKEY JUDGMENT 333 

T h e l e tha rgy displayed by the inves t iga t ing a u t h o r i t i e s po ignan t ly 
bea r s out the i m p o r t a n c e of the p r o m p t jud ic ia l i n t e rven t ion r e q u i r e d by-
Art ic le 5 §§ 3 and 4 of t he C o n v e n t i o n which, as the C o u r t emphas i s ed in 
t he K u r t case , m a y lead to the de t ec t ion and p r even t i on of l i f e - th rea ten ing 
m e a s u r e s in violat ion of the f u n d a m e n t a l g u a r a n t e e s c o n t a i n e d in Art ic le 2 
(loc. c i t . , p . 1185, § 123). 

90. In t he light of t he foregoing, the C o u r t finds t h a t t he inves t iga t ion 
ca r r i ed out in to the d i s a p p e a r a n c e of t he app l i can t ' s son was i n a d e q u a t e 
a n d the re fo re in b r e a c h of t he S t a t e ' s p r o c e d u r a l obl iga t ions to p ro tec t the 
r ight to life. T h e r e has accordingly been a violat ion of Art ic le 2 of the 
Conven t i on on th is accoun t also. 

IV. ALLEGED V I O L A T I O N O F ARTICLE 3 O F T H E C O N V E N T I O N 

9 1 . T h e app l ican t compla ined t h a t t he d i s a p p e a r a n c e of his son 
c o n s t i t u t e d i n h u m a n a n d d e g r a d i n g t r e a t m e n t in violat ion of Art ic le 3 of 
t he C o n v e n t i o n in r e l a t ion to himself. Ar t ic le 3 provides : 

"No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment." 

92. T h e app l ican t s u b m i t t e d t h a t , as t h e f a the r of t he d i s a p p e a r e d 
A b d u l v a h a p T i m u r t a § , he suffered severe m e n t a l d i s t r e s s a n d angu i sh as 
a resu l t of the way in which the au tho r i t i e s r e s p o n d e d and t r e a t e d him in 
re la t ion to his enqu i r i e s . 

93 . At the h e a r i n g , t he G o v e r n m e n t q u e r i e d how the u n c e r t a i n t y in 
which t h e appl ican t was living could a m o u n t to i n h u m a n t r e a t m e n t given 
t h a t , by t he app l i can t ' s own admiss ion , his son had left t he family h o m e for 
Syria two years pr ior to t he a l leged d i s a p p e a r a n c e a n d d u r i n g t h a t t ime he 
had not received word from h im. 

94. T h e major i ty of t he C o m m i s s i o n cons ide red t h a t t he unce r t a in ty , 
doub t and a p p r e h e n s i o n suffered by the appl ican t over a p ro longed and 
c o n t i n u i n g per iod of t i m e caused h im severe m e n t a l d i s t ress and 
angu i sh . In view of its conclusion t h a t the d i s a p p e a r a n c e of the 
app l i can t ' s son was i m p u t a b l e to the a u t h o r i t i e s , t he C o m m i s s i o n found 
t h a t t h e appl ican t had been subjec ted to i n h u m a n and d e g r a d i n g 
t r e a t m e n t wi th in t he m e a n i n g of Art ic le 3. 

95. InCakici, the C o u r t held t h a t the ques t i on w h e t h e r a family m e m b e r 
of a " d i s a p p e a r e d p e r s o n " is a vict im of t r e a t m e n t c o n t r a r y to Art ic le 3 will 
d e p e n d on the ex i s tence of special factors which gives t he suffering of the 
app l ican t a d i m e n s i o n a n d c h a r a c t e r d is t inct from the e m o t i o n a l d is t ress 
which m a y be r e g a r d e d as inevi tably caused to re la t ives of a vict im of a 
ser ious h u m a n - r i g h t s violat ion. Re levan t e l e m e n t s will include the 
p rox imi ty of t he family tie - in t h a t con tex t , a c e r t a i n we igh t will a t t a c h to 
t he pa ren t - ch i ld bond - , t he p a r t i c u l a r c i r c u m s t a n c e s of t he re la t ionsh ip , 
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the e x t e n t to which the family m e m b e r wi tnessed the events in q u e s t i o n , 
the involvement of the family m e m b e r in the a t t e m p t s to ob ta in 
in fo rmat ion abou t t he d i s a p p e a r e d pe r son and the way in which the 
a u t h o r i t i e s r e sponded to those enqu i r i e s . In Qakia, t he C o u r t also 
e m p h a s i s e d tha t the essence of such a violat ion does not so m u c h lie in t he 
fact of the " d i s a p p e a r a n c e " of the family m e m b e r bu t r a t h e r conce rns t he 
a u t h o r i t i e s ' r eac t ions a n d a t t i t u d e s to t he s i tua t ion w h e n it is b r o u g h t to 
the i r a t t e n t i o n . It is especial ly in respec t of t he l a t t e r t ha t a re la t ive m a y 
cla im d i rec t ly to be a vict im of the a u t h o r i t i e s ' conduct (loc. cit., § 98) . 

96. In the p r e s e n t case , t he app l i can t is t he f a the r of t he d i s a p p e a r e d 
pe r son . It a p p e a r s from the s u m m a r y of t he app l i can t ' s oral evidence to 
t h e de l ega t e s con t a ined in t he C o m m i s s i o n ' s r epo r t ( p a r a g r a p h 128), as 
well as from his s t a t e m e n t to the Silopi publ ic p rosecu to r on 21 O c t o b e r 
1993 (see p a r a g r a p h 23 above) , t h a t his son left t he family h o m e in C iz re 
some two yea r s pr ior to be ing a p p r e h e n d e d and tha t d u r i n g t h a t t i m e the 
app l i can t received no word from h im. However , the C o u r t finds t h a t this 
e l e m e n t by no m e a n s p rec luded the app l ican t from feeling grave conce rn 
upon receipt of t he news of his son 's a p p r e h e n s i o n . T h i s is b o r n e out by the 
m a n y enqu i r i e s which he t h e n p roceeded to m a k e in o r d e r to find ou t w h a t 
h a d h a p p e n e d to his son. T h e C o u r t also has no doub t tha t t he app l i can t ' s 
angu i sh abou t the fate of his son would have been e x a c e r b a t e d , on t he one 
h a n d , by the fact t h a t a n o t h e r son had died whilst in cus tody (see 
p a r a g r a p h 16 above) and , on the o t h e r , by the conduc t of t he a u t h o r i t i e s 
to w h o m he add res sed his mu l t i p l e enqu i r i e s . 

97. In this last r e spec t , the C o u r t observes tha t not only did t he 
inves t iga t ion in to t he app l i can t ' s a l l ega t ions lack p r o m p t i t u d e and 
efficiency, ce r t a in m e m b e r s of the secur i ty forces also displayed a callous 
d i s r e g a r d for the app l i can t ' s conce rns by deny ing , to t he a p p l i c a n t ' s face 
a n d c o n t r a r y to the t r u t h , t h a t his son had been t a k e n into custody. In the 
case of H u s a m D u r m u s , t h e a u t h o r of t he ope ra t i on r epo r t , this even 
e x t e n d e d to a l lowing the appl icant to submi t a p h o t o g r a p h of his son only 
to m a k e out he had never seen the pe r son in t h a t p h o t o g r a p h (see 
p a r a g r a p h s 16 a n d 42 above) . 

98. No t ing , finally, t h a t t he app l i can t ' s angu i sh conce rn ing his son 's 
fate con t i nues to the p resen t day, the C o u r t cons iders t h a t the 
d i s a p p e a r a n c e of his son a m o u n t s to i n h u m a n and d e g r a d i n g t r e a t m e n t 
c o n t r a r y to Ar t ic le 3 of t he Conven t i on in r e l a t ion to the app l i can t . 

V. A L L E G E D V I O L A T I O N O F A R T I C L E 5 O F T H E C O N V E N T I O N 

99. T h e appl ican t s u b m i t t e d t h a t t he d i s a p p e a r a n c e of his son gave 
rise to mul t ip l e v iola t ions of Art ic le 5 of the Conven t ion , t he re levan t 
p a r t s of which provide: 
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"1. Everyone has the right to liberty and security of person. No one shall be deprived 
of his liberty save in the following cases and in accordance with a procedure prescribed 
by law: 

(a) the lawful detention of a person after conviction by a competent court; 

(b) the lawful arrest or detention of a person for non-compliance with the lawful 
order of a court or in order to secure the fulfilment of any obligation prescribed by law; 

(c) the lawful arrest or detention of a person effected for the purpose of bringing him 
before the competent legal authority on reasonable suspicion of having committed an 
offence or when it is reasonably considered necessary to prevent his committing an 
offence or fleeing after having done so; 

2. Everyone who is arrested shall be informed promptly, in a language which he 
understands, of the reasons for his arrest and of any charge against him. 

3. Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) 
of this Article shall be brought promptly before a judge or other officer authorised by law 
to exercise judicial power and shall be entitled to trial within a reasonable time or to 
release pending trial. Release may be conditioned by guarantees to appear for trial. 

4. Everyone who is deprived of bis liberty by arrest or detention shall be entitled to 
take proceedings by which the lawfulness of Ins detention shall be decided speedily by a 
court and his release ordered if the detention is not lawful. 

5. Everyone who has been the victim of arrest or detention in contravention o f lhe 
provisions of this Article shall have an enforceable right to compensation." 

100. T h e app l ican t a r g u e d t h a t this provision had b e e n v io la ted on 
account of t he fact t h a t his son's d e t e n t i o n had not been r eco rded and 
t h e r e had b e e n no p r o m p t or effective inves t iga t ion of his a l lega t ions . 
Since t h e a u t h o r i t i e s den ied t h a t A b d u l v a h a p T i m u r t a § had b e e n t a k e n 
in to d e t e n t i o n and since th is d e t e n t i o n had not been recorded , it 
a u t o m a t i c a l l y followed t h a t t h e r e would be no effective jud ic ia l control of 
t he lawfulness of t he d e t e n t i o n a n d no enforceable r ight to c o m p e n s a t i o n . 

101. T h e G o v e r n m e n t r e i t e r a t e d tha t no issue could ar ise u n d e r 
Art ic le 5 since it had clearly been shown from the inves t iga t ion car r ied 
out by the d o m e s t i c a u t h o r i t i e s t h a t the app l i can t ' s son had not been 
d e t a i n e d . 

102. In the opinion of t he C o m m i s s i o n the responsibi l i ty of the 
r e s p o n d e n t S t a t e was engaged d u e to the fact t h a t t he G o v e r n m e n t had 
failed to provide a sa t i s fac tory e x p l a n a t i o n for t he d i s a p p e a r a n c e of the 
app l i can t ' s son a n d to t he fact t h a t no effective inves t iga t ion had been 
conduc t ed in to t he app l i can t ' s a l l ega t ions . T h e C o m m i s s i o n concluded 
tha t the app l i can t ' s son h a d b e e n a rb i t r a r i ly depr ived of his l iber ty 
c o n t r a r y to Art ic le 5 a n d in d i s r e g a r d of t he g u a r a n t e e s of t h a t provision 
conce rn ing the legal jus t i f i ca t ion for such dep r iva t ion and requ is i t e 
judicial cont ro l . I n a c c u r a t e cus tody records a n d a defect ive inves t iga t ion 
process had s u b s e q u e n t l y combined to ef fec tuate t he " d i s a p p e a r a n c e " of 
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A b d u l v a h a p T i m u r t a § . T h e C o m m i s s i o n cons ide red t h a t a particularly-
ser ious viola t ion of Ar t ic le 5 had occur red . 

103. T h e C o u r t would at t he ou t se t refer to its r e a s o n i n g in the K u r t 
case a n d Qakici, w h e r e it s t ressed the f u n d a m e n t a l i m p o r t a n c e of t he 
g u a r a n t e e s con ta ined in Art icle 5 for secur ing the right of individuals in 
a d e m o c r a c y to be free from a r b i t r a r y d e t e n t i o n a t t he h a n d s of the 
au tho r i t i e s . It r e i t e r a t e d in t h a t connec t ion t h a t any dep r iva t ion of 
l iber ty m u s t not only have been effected in conformi ty wi th the 
subs t an t ive and p r o c e d u r a l ru les of na t iona l law bu t mus t equal ly be in 
keep ing wi th t h e very pu rpose of Ar t ic le 5, n a m e l y to p ro tec t the 
individual from a r b i t r a r y d e t e n t i o n . In o rde r to m i n i m i s e t he r isks of 
a r b i t r a r y d e t e n t i o n , Art ic le 5 provides a corpus of subs t an t ive r igh t s 
i n t ended to en su re t h a t t he act of depr iva t ion of l iber ty is a m e n a b l e to 
independen t indicia] scru t iny and secures the accountabi l i ty of tin-
a u t h o r i t i e s for t h a t m e a s u r e . T h e unacknowledged d e t e n t i o n of an 
individual is a c o m p l e t e nega t ion of t he se g u a r a n t e e s and discloses a 
most grave violat ion of Art ic le 5. B e a r i n g in m i n d the responsib i l i ty of 
t h e a u t h o r i t i e s to account for individuals u n d e r the i r con t ro l , Art ic le 5 
r equ i r e s t h e m to t ake effective m e a s u r e s to sa feguard aga ins t the risk of 
d i s a p p e a r a n c e and to conduct a p r o m p t a n d effective inves t iga t ion in to an 
a r g u a b l e c la im t h a t a pe r son has b e e n t a k e n in to cus tody a n d has not b e e n 
seen s ince (see t he K u r t j u d g m e n t c i ted above, pp. 1184-86, § 122-25, a n d 
Q'akici, loc. cit., § 104). 

104. T h e C o u r t no tes t h a t its r e a s o n i n g and findings in re la t ion to 
Art ic le 2 above leave no doub t tha t A b d u l v a h a p T i m u r t a § ' s d e t e n t i o n was 
in b reach of Art ic le 5. T h u s , it is reca l led t h a t he was a p p r e h e n d e d on 
14 Augus t 1993 by g e n d a r m e s a t t a c h e d to the Silopi dis t r ic t g e n d a r m e r i e 
h e a d q u a r t e r s a n d t a k e n in to d e t e n t i o n at Silopi, following which he was 
t r a n s f e r r e d to a place of d e t e n t i o n in § i rnak . T h e au tho r i t i e s have failed to 
provide a p laus ib le exp l ana t i on for t he w h e r e a b o u t s a n d fate of the 
app l i can t ' s son. T h e inves t iga t ion ca r r i ed out by t he d o m e s t i c a u t h o r i t i e s 
in to the app l i can t ' s a l l ega t ions was n e i t h e r p r o m p t nor effective. 

105. W i t h r e g a r d to th is last e l e m e n t , the C o u r t no tes t h a t one of the 
cr i t ic isms levelled a t the inves t iga t ion process was the fai lure of the publ ic 
p ro secu to r s conce rned to inspect persona l ly t he re levan t cus tody ledgers . 
Whi le this would indeed a p p e a r to have been a logical s t ep in an 
inves t iga t ion of th is n a t u r e , it is neve r the l e s s c lear t ha t it would have 
been frui t less in t he p r e s e n t case since t he d e t e n t i o n of A b d u l v a h a p 
T i m u r t a s was not recorded o t h e r t h a n in the o p e r a t i o n repor t , the 
ex i s tence of which was officially den ied . Th i s is an i l lus t ra t ion of t he 
ser ious failing which the absence of records cons t i t u t e s , since it enab le s 
those respons ib le for the act of depr iva t ion of l iber ty to escape 
accoun tab i l i ty for the fate of t he d e t a i n e e (see t he K u r t j u d g m e n t c i ted 
above, p . 1185, § 125). 
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Th i s failing is fu r the r a g g r a v a t e d by the C o m m i s s i o n ' s f indings as to 
t he g e n e r a l unre l iab i l i ty and inaccuracy of t he records s u b m i t t e d to it by 
t he G o v e r n m e n t (see p a r a g r a p h 44 above) . 

106. Accordingly, the C o u r t concludes t h a t A b d u l v a h a p T i m u r t a § was 
he ld in u n a c k n o w l e d g e d d e t e n t i o n in t he c o m p l e t e absence of the 
sa feguards c o n t a i n e d in Art ic le 5 and t h a t t h e r e has b e e n a pa r t i cu la r ly 
grave violat ion of t h e r igh t to l iber ty a n d secur i ty of pe r son g u a r a n t e e d 
u n d e r tha t provision. 

VI. ALLEGED V I O L A T I O N O F ARTICLE 13 O F T H E C O N V E N T I O N 

107. T h e app l i can t a s s e r t e d t h a t he h a d b e e n d e n i e d access to an 
effective d o m e s t i c r e m e d y and a l leged a b r e a c h of Art ic le 13 of the 
Conven t ion , which provides: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

108. T h e app l i can t s u b m i t t e d t h a t t h e r e h a d been a conspi racy to 
conceal t he fact of his son 's d e t e n t i o n from h im. T h e inves t iga t ion tha t 
had even tua l ly b e e n c o n d u c t e d in to his a l l ega t ions h a d b e e n superficial 
and incapable of uncover ing the t r u t h . 

109. T h e G o v e r n m e n t reaf f i rmed t h a t all the necessa ry enqu i r i e s had 
b e e n m a d e a n d all t he wi tnesses n a m e d by the app l i can t in te rv iewed, but 
t h a t t he avai lable evidence had not c o r r o b o r a t e d t he app l i can t ' s 
a l l ega t ions . 

110. Re fe r r i ng to its f indings t h a t t he inves t iga t ion in t h e p r e s e n t case 
had b e e n di la tory, pe r func to ry a n d superf icial , t he C o m m i s s i o n was not 
p e r s u a d e d t h a t t he app l i can t ' s concerns received sufficiently ser ious 
a t t e n t i o n by the au tho r i t i e s . It accordingly held t h a t t h e r e had been a 
b r e a c h of Art ic le 13. 

111. T h e C o u r t r e i t e r a t e s t h a t Art ic le 13 of t he Conven t ion 
g u a r a n t e e s the avai labi l i ty at the na t iona l level of a r e m e d y to enforce 
the subs t ance of t he Conven t i on r igh t s and f reedoms in w h a t e v e r form 
they m i g h t h a p p e n to be secu red in t he d o m e s t i c legal o rde r . Ar t ic le 13 
t hus r equ i r e s t he provision of a d o m e s t i c r e m e d y to dea l w i t h the 
subs t ance of a n " a r g u a b l e c o m p l a i n t " u n d e r t he C o n v e n t i o n a n d to g r a n t 
a p p r o p r i a t e relief, a l t h o u g h the C o n t r a c t i n g S t a t e s a re afforded some 
d i sc re t ion as to the m a n n e r in which they conform to the i r Conven t ion 
obl igat ions u n d e r this provision. T h e scope of t he ob l iga t ion u n d e r 
Art ic le 13 also var ies d e p e n d i n g on the n a t u r e of t he app l i can t ' s 
compla in t u n d e r t he Conven t ion . Neve r the l e s s , t he r e m e d y r e q u i r e d by 
Art ic le 13 m u s t be "effect ive" in p rac t i ce as well as in law, in p a r t i c u l a r 
in t he sense t h a t i ts exerc ise m u s t not be unjust i f iably h i n d e r e d by the 
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ac ts or omiss ions of the a u t h o r i t i e s of t he r e s p o n d e n t S t a t e (see Qakici, loc. 
cit. , § 112, and the o t h e r a u t h o r i t i e s c i ted t h e r e ) . 

T h e C o u r t has also previously held tha t w h e r e t he re la t ives of a pe r son 
have an a r g u a b l e c la im tha t the l a t t e r has d i s a p p e a r e d a t t he h a n d s of the 
a u t h o r i t i e s , or w h e r e a r ight wi th as f u n d a m e n t a l an i m p o r t a n c e as t he 
r ight to life is a t s t ake , Art ic le 13 r e q u i r e s , in add i t ion to t he p a y m e n t of 
c o m p e n s a t i o n w h e r e a p p r o p r i a t e , a t h o r o u g h and effective inves t iga t ion 
capab le of l ead ing to t he ident i f ica t ion and p u n i s h m e n t of those 
respons ib le and including effective access for the re la t ives to t he 
inves t iga tory p r o c e d u r e (see t he K u r t j u d g m e n t cited above, p . 1189, 
§ 140, a n d the Ya§a v. T u r k e y j u d g m e n t of 2 S e p t e m b e r 1998, Reports 
1998-VI, p . 2442, § 114). 

112. T u r n i n g to t he facts of t he case , t he C o u r t cons iders t h a t t h e r e 
can be no doub t t h a t t he app l ican t had a n a r g u a b l e compla in t t h a t his 
son had been t a k e n into custody. T h e app l ican t wen t to the a u t h o r i t i e s 
wi th specific in fo rmat ion as to w h e r e , w h e n and wi th w h o m his son was 
a l leged to have been a p p r e h e n d e d , a n d he followed this u p by providing 
n a m e s of pe r sons who had seen his son whilst in d e t e n t i o n . In view of the 
fact, moreove r , t ha t t he C o u r t has found t h a t the d o m e s t i c a u t h o r i t i e s 
failed in the i r obl iga t ion to p ro tec t t he life of the app l i can t ' s son, the 
app l ican t was en t i t l ed to a n effective r e m e d y wi th in t he m e a n i n g as 
ou t l ined in the p r eced ing p a r a g r a p h . 

113. Accordingly, the a u t h o r i t i e s were u n d e r an obl igat ion to conduc t 
an effective inves t iga t ion in to t he d i s a p p e a r a n c e of t he app l i can t ' s son. 
H a v i n g r e g a r d to p a r a g r a p h 89 above, t he C o u r t finds tha t the 
r e s p o n d e n t S t a t e has failed to comply wi th th is obl igat ion. 

C o n s e q u e n t l y , t h e r e has b e e n a viola t ion of Art ic le 13 of the 
Conven t i on . 

VII . ALLEGED P R A C T I C E BY T H E A U T H O R I T I E S O F I N F R I N G I N G 
ARTICLES 5 AND 13 O F T H E C O N V E N T I O N 

114. T h e appl ican t c o n t e n d e d t h a t a p rac t i ce of " d i s a p p e a r a n c e s " 
ex is ted in sou th -eas t T u r k e y in 1993 as well as an officially t o l e r a t ed 
p rac t i ce of v io la t ing Art ic le 13 of t he C o n v e n t i o n , which a g g r a v a t e d t he 
b r e a c h e s of which he and his son had b e e n a vic t im. Re fe r r ing to o t h e r 
cases c o n c e r n i n g events in sou th -eas t T u r k e y in which the C o m m i s s i o n 
a n d the C o u r t h a d also found b r e a c h e s of t he se provisions, the app l ican t 
s u b m i t t e d t h a t they revea led a p a t t e r n of den ia l by the a u t h o r i t i e s of 
a l l ega t ions of se r ious h u m a n - r i g h t s violat ions as well as a den ia l of 
r e m e d i e s . 

115. T h e C o u r t cons iders t h a t t he scope of the e x a m i n a t i o n of t he 
evidence u n d e r t a k e n in this case a n d the m a t e r i a l on the case file a re not 
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sufficient to enab le it to d e t e r m i n e w h e t h e r t he failings identif ied in this 
case a r e p a r t of a prac t ice a d o p t e d by the a u t h o r i t i e s . 

VIII. A L L E G E D V I O L A T I O N O F ARTICLE 18 O F T H E C O N V E N T I O N 

116. T h e app l ican t a r g u e d t h a t t he r e s p o n d e n t S t a t e has allowed a 
p rac t i ce of " d i s a p p e a r a n c e s " to develop which subver t s the o p e r a t i o n of 
its laws, a n d t h a t it has failed to t ake any effective ac t ion to b r i n g it to an 
end. Accord ing to t he app l i can t , t he fai lure by t he a u t h o r i t i e s to follow 
the i r own legal r e q u i r e m e n t s cons t i t u t e s a b r e a c h of the pr inciple of good 
faith as e n s h r i n e d in Art ic le 18 of the C o n v e n t i o n , which provides : 

"The restrictions permitted under this Convention to the said rights and freedoms 
shall not be applied for any purpose other than those for which they have been 
prescribed." 

117. T h e G o v e r n m e n t did not a d d r e s s this issue, w h e r e a s the 
C o m m i s s i o n found t h a t t h e r e h a d b e e n no viola t ion of Art ic le 18. 

118. H a v i n g r e g a r d to its f indings above the C o u r t does not cons ider it 
necessa ry to e x a m i n e this compla in t sepa ra te ly . 

IX. ALLEGED V I O L A T I O N O F ARTICLE 34 O F T H E C O N V E N T I O N 

119. Final ly, the app l ican t s u b m i t t e d t h a t the lying on oa th by a 
G o v e r n m e n t wi tness to t he C o m m i s s i o n ' s de l ega t e s c o n s t i t u t e d an 
in t e r f e rence wi th t he exercise of his r ight of individual pe t i t ion as laid 
down, following the en t ry in to force of Protocol No. 11, in Ar t ic le 34 of 
t he C o n v e n t i o n , which provides : 

"The Court may receive applications from any person, non-governmental 
organisation or group of individuals claiming to be the victim of a violation by one of 
the High Contracting Parties of the rights set forth in the Convention or the Protocols 
thereto. The High Contracting Parties undertake not to hinder in any way the effective 
exercise of this right." 

120. In suppor t of his a r g u m e n t , t he appl ican t a r g u e d t h a t t he conduct 
of the g e n d a r m e s at Silopi and § i rnak , as exempl i f ied by H i i s a m D u r m u § , 
was ca lcu la ted to f ru s t r a t e t he effective o p e r a t i o n of t he r ight of individual 
pe t i t ion . H a d it not been for the fo r tu i tous discovery of a d o c u m e n t , he 
would not have b e e n able to prove t he c la ims in his appl ica t ion beyond 
r ea sonab l e doub t . 

121. T h e G o v e r n m e n t re fu ted th is a l l ega t ion , m a i n t a i n i n g tha t 
H i i s a m D u r m u § had spoken the t r u t h . 

122. T h e C o m m i s s i o n did not find it e s t ab l i shed t h a t t he conduc t of 
t he g e n d a r m e s conce rned , however r e p r e h e n s i b l e , h a d as such h indered 
the app l ican t in t he exerc ise of his r ight of individual pe t i t ion . 
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123. T h e C o u r t does not cons ider t h a t in the c i r c u m s t a n c e s of the 
p r e s e n t case t he conduc t of t he a u t h o r i t i e s or, more specifically, of 
H i i s a m Durmus, , cons t i t u t ed a fai lure on t he p a r t of t he r e s p o n d e n t S t a t e 
to comply wi th t he obl iga t ion of Art ic le 34 in fine. 

X. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

124. Art ic le 41 of t he Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Parly concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. N o n - p e c u n i a r y d a m a g e 

125. T h e appl ican t c la imed, having r e g a r d to the sever i ty and n u m b e r 
of viola t ions , 40,000 pounds s t e r l ing (GBP) in respec t of his son and 
G B P 10,000 in respec t of h imse l f for non -pecun ia ry d a m a g e . 

126. T h e G o v e r n m e n t c l a imed t h a t these a m o u n t s were e x a g g e r a t e d 
and would lead to unjus t e n r i c h m e n t . 

127. As r e g a r d s t he claim m a d e in respec t of non -pecun ia ry d a m a g e 
for t he app l i can t ' s son, the C o u r t no tes t h a t awards have previously b e e n 
m a d e to surviving spouses and ch i ld ren a n d w h e r e a p p r o p r i a t e , to 
app l i can t s who were surviving p a r e n t s or s ibl ings. It has only a w a r d e d 
sums as r e g a r d s a deceased whe re it was found t h a t t h e r e had been 
a r b i t r a r y d e t e n t i o n or t o r t u r e before t h a t p e r s o n ' s d i s a p p e a r a n c e or 
d e a t h , such s u m s to be held for the pe r son ' s he i r s (see the K u r t j u d g m e n t 
ci ted above, p . 1195, §§ 174-75, a n d Qakici, loc. cit., § 130). T h e C o u r t no tes 
t h a t t h e r e have been findings of violat ions of Ar t ic les 2, 5 a n d 13 in respec t 
of t he u n a c k n o w l e d g e d d e t e n t i o n and fai lure to p ro t ec t t he life of 
A b d u l v a h a p T i m u r t a s and it cons iders t h a t a n award of c o m p e n s a t i o n 
should be m a d e in his favour. It awa rds the s u m of G B P 20,000, which 
a m o u n t is to be paid to , a n d he ld by, t he app l i can t for his son 's he i rs . 

128. As r e g a r d s t he app l i can t , t he C o u r t has found a b r e a c h of Art ic le 3 
in his own r e g a r d due to t he conduc t of t he a u t h o r i t i e s in r e l a t ion to his 
s ea rch for t he w h e r e a b o u t s a n d fate of his son. T h e C o u r t cons iders t h a t 
an a w a r d of c o m p e n s a t i o n is also jus t i f ied in his favour. It accordingly 
awards the appl ican t the s u m of G B P 10,000. 

B. C o s t s a n d e x p e n s e s 

129. T h e app l ican t c la imed a to ta l of G B P 29,041.28 for fees a n d costs 
i ncu r r ed in b r ing ing the app l ica t ion , less t he a m o u n t s received by way of 



TiMURTAÇ v. TURKEY JUDGMENT 341 

Counci l of E u r o p e legal aid. Th i s inc luded fees and costs i n c u r r e d in 
respec t of a t t e n d a n c e at t he t a k i n g of evidence before the C o m m i s s i o n ' s 
de l ega t e s a t a h e a r i n g in A n k a r a and a t t e n d a n c e a t the h e a r i n g before the 
C o u r t in S t r a s b o u r g . A sum of G B P 5,165 is l is ted as fees and 
a d m i n i s t r a t i v e costs i ncu r r ed in respec t of the K u r d i s h H u m a n Righ t s 
Project in its role as liaison b e t w e e n the legal t e a m in t he U n i t e d 
K i n g d o m a n d the lawyers and the app l ican t in T u r k e y , as well as a s u m 
of G B P 4,020 in respec t of work u n d e r t a k e n by lawyers in T u r k e y . 

130. T h e G o v e r n m e n t r e g a r d e d the profess ional fees as e x a g g e r a t e d 
and u n r e a s o n a b l e and s u b m i t t e d t h a t r ega rd should be had to the 
appl icable r a t e s for the Bar in I s t anbu l . 

131. In r e l a t ion to t he c la im for costs the C o u r t , dec id ing on an 
equ i t ab l e basis a n d hav ing r e g a r d to t he de ta i l s of t he c la ims s u b m i t t e d 
by the app l i can t , awards h im the s u m of G B P 20,000 t o g e t h e r wi th any 
va lue -added tax tha t m a y b e c h a r g e a b l e , less the 10,245.06 F r e n c h francs 
received by way of legal aid from the Counci l of E u r o p e , such s u m to be 
paid in to t h e app l i can t ' s s t e r l ing bank account in t he U n i t e d K i n g d o m as 
set ou t in his j u s t sa t is fact ion c la im. 

C. D e f a u l t i n t e r e s t 

132. Accord ing to the in fo rma t ion avai lable to t he C o u r t , t he s t a t u t o r y 
r a t e of i n t e re s t appl icable in the U n i t e d K i n g d o m at t he d a t e of adopt ion 
of the p r e s e n t j u d g m e n t is 7.5% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by six votes to one t h a t t he r e s p o n d e n t S t a t e is liable for t he d e a t h 
of A b d u l v a h a p T i m u r t a g in violat ion of Ar t ic le 2 of the C o n v e n t i o n ; 

2. Holds by six votes to one t h a t t h e r e has been a violat ion of Ar t ic le 2 of 
the Conven t i on on accoun t of t he fai lure of the a u t h o r i t i e s of the 
r e s p o n d e n t S t a t e to conduct an effective inves t iga t ion in to the 
c i r c u m s t a n c e s of the d i s a p p e a r a n c e of A b d u l v a h a p T i m u r t a § ; 

3. Holds by six votes to one t h a t t h e r e has been a viola t ion of Art ic le 3 of 
t he Conven t i on in respec t of the app l i can t ; 

4. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a violat ion of Art ic le 5 of the 
Conven t ion ; 

5. Holds by six vo tes to one t h a t t h e r e has been a viola t ion of Art ic le 13 of 
the Conven t ion ; 
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6. Holds u n a n i m o u s l y t h a t it is not necessary to dec ide on the app l i can t ' s 
compla in t u n d e r Art ic le 18 of the Conven t ion ; 

7. Holds u n a n i m o u s l y t h a t t he r e s p o n d e n t S t a t e has not failed to comply 
with its ob l iga t ions u n d e r Art ic le 34 in fine of the Conven t ion ; 

8. Holds u n a n i m o u s l y t h a t t he r e s p o n d e n t S t a t e is to pay the app l ican t in 
respec t of his son, wi th in t h r e e m o n t h s , by way of c o m p e n s a t i o n for 
non-pecun ia ry d a m a g e , G B P 20,000 ( twenty t h o u s a n d pounds 
s ter l ing) to be conver t ed in to T u r k i s h l i ras a t t he r a t e appl icable at 
the d a t e of s e t t l e m e n t , which s u m is to be held by the appl ican t for 
his son 's he i r s ; 

9. Holds by six votes to one that the r e s p o n d e n t S t a t e is to pay the 
app l ican t , wi th in t h r e e m o n t h s , in respec t of c o m p e n s a t i o n for non-
pecun ia ry d a m a g e , G B P 10,000 ( ten t h o u s a n d pounds s te r l ing) to be 
conver ted in to T u r k i s h liras at the r a t e appl icab le at t he d a t e of 
s e t t l e m e n t ; 

10. Holds by six votes to one t h a t the r e s p o n d e n t S t a t e is to pay the 
app l i can t , wi th in t h r e e m o n t h s and in to the l a t t e r ' s bank account in 
the U n i t e d K i n g d o m , in respect of costs a n d expenses , G B P 20,000 
( twenty t h o u s a n d pounds s te r l ing) t o g e t h e r wi th any va lue -added t ax 
t h a t m a y b e c h a r g e a b l e , less F R F 10,245.06 ( ten t h o u s a n d two h u n d r e d 
and forty-five F rench francs six cen t imes ) to be conver t ed in to pounds 
s te r l ing at t he r a t e appl icable at t he d a t e of del ivery of this j u d g m e n t ; 

11. Holds u n a n i m o u s l y t h a t s imple i n t e r e s t a t an a n n u a l r a t e of 7.5% shall 
be payable on these sums from the expi ry of t he above -men t ioned 
t h r e e m o n t h s unt i l s e t t l e m e n t ; 

12. Dismisses u n a n i m o u s l y the r e m a i n d e r of the app l i can t ' s c la ims for j u s t 
sat isfact ion. 

Done in Engl ish , a n d notified in wr i t i ng on 13 J u n e 2000, p u r s u a n t to 
Rule 77 §§ 2 a n d 3 of t h e Rules of C o u r t . 

Michae l O'BOYLE El i sabe th PALM 
R e g i s t r a r P re s iden t 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n and Ru le 74 § 2 of 
t he Rules of C o u r t , the pa r t ly d i s sen t ing opinion of M r Gölcüklü is 
a n n e x e d to this j u d g m e n t . 

E.P. 
M . O ' B . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E G O L C U K L U 

(Translation) 

1. T o my g rea t r e g r e t , I a m unab le to sha re t h e opinion of t he major i ty 
of the C o u r t , in pa r t i cu l a r , as to a violat ion of Art ic le 2 on the g r o u n d t h a t 
"... t he C o u r t is satisfied tha t A b d u l v a h a p T i m u r t a § m u s t be presumed dead 
[ emphas i s added] following an u n a c k n o w l e d g e d d e t e n t i o n by t h e secur i ty 
forces" (see p a r a g r a p h 86 of the j u d g m e n t ) . T h u s , accord ing to the 
j u d g m e n t , the basis for the finding of a "viola t ion" is a m e r e -
un founded - " p r e s u m p t i o n " . Nor do I ag ree wi th t h a t s t a t e m e n t by the 
C o u r t , which, in o r d e r to jus t i fy apply ing Art ic le 2, refers to o the r 
T u r k i s h cases . T h e C o u r t canno t asse r t t h a t unp roven a l lega t ions a re 
t r u e by r e fe r r ing to a p r e c e d e n t which, as a m e r e guide to i n t e r p r e t a t i o n 
w h e n apply ing the Conven t ion , is incapab le of " c r e a t i n g " non-ex i s t en t 
even t s or a p r e s u m p t i o n t h a t they occu r red . 

2. T h a t conclusion is qu i t e i r reconci lable wi th the pr inc ip les previously 
laid down u n a n i m o u s l y by the C o m m i s s i o n and the C o u r t in t he ident ical 
case of Kur t v. T u r k e y ( judgmen t of 25 Ma) ' 1998, Reports of Judgments and 
Decisions 1998-III). In my opin ion , t h e r e has b e e n a major d e p a r t u r e from 
p r e c e d e n t . 

3. In o rde r to d i f fe ren t ia te t he Kur t case ci ted above, t h e major i ty 
- wrongly in my view - refers to c e r t a i n f ea tu re s d i s t ingu i sh ing the 
p r e s e n t case from the K u r t case a n d jus t i fy ing a different conclus ion 
be ing r eached in th is one . Allow m e to expla in . 

4. "In the first p l ace , " says the C o u r t in t he p r e s e n t j u d g m e n t , "six 
and a half years have now e lapsed since A b d u l v a h a p T i m u r t a § was 
a p p r e h e n d e d and d e t a i n e d - a per iod m a r k e d l y longer t h a n t h e four 
a n d a half years b e t w e e n the t a k i n g in to d e t e n t i o n of the app l i can t ' s 
son and the C o u r t ' s j u d g m e n t in t he K u r t case . F u r t h e r m o r e , " 
conf i rms t h e C o u r t , " w h e r e a s Uzey i r K u r t was last seen s u r r o u n d e d 
by soldiers in his vi l lage, it has b e e n es tab l i shed in the p r e s e n t case 
t h a t A b d u l v a h a p Timur tas , was t a k e n to a place of d e t e n t i o n ... by 
au tho r i t i e s lor w h o m the S t a t e is respons ib le . Final ly ," says the 
major i ty , " t h e r e were few e l e m e n t s in the K u r t case ident ifying 
Uzeyi r K u r t as a pe r son u n d e r suspicion by the a u t h o r i t i e s , w h e r e a s 
the facts of t he p r e s e n t case leave no doubt t h a t A b d u l v a h a p 
T i m u r t a § was w a n t e d by the a u t h o r i t i e s for his a l leged P K K activi t ies 
..." (see p a r a g r a p h 85). 

Those a re art if icial and superficial a r g u m e n t s , a s se r t ions u n s u p p o r t e d 
by fact, a sort of trompe-Toeil. In cases of forced d i s a p p e a r a n c e , wha t 
difference does it m a k e w h e t h e r t he per iod has b e e n six a n d a half years 
or four a n d a half years? 
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In t he Kur t case , t h e C o u r t , like the C o m m i s s i o n , also m a d e a f inding of 
fact r e g a r d i n g "... t he d e t e n t i o n of t he app l i can t ' s son by soldiers and 
village g u a r d s on 25 N o v e m b e r 1993" ( j u d g m e n t ci ted above, p . 1159, 
§ 15, and pp. 1181-82, §106) . M u s t I add t h a t in t h e K u r t case , bo th t he 
C o m m i s s i o n and the C o u r t held tha t t he only Ar t ic le appl icable in t he 
ease was Art ic le 5 of t he Conven t i on (which was not t he s a m e t h i n g as 
saying tha t Uzey i r K u r t had in fact b e e n a r r e s t e d a n d d e t a i n e d by the 
secur i ty forces) . 

Last ly, t he C o m m i s s i o n ' s inves t iga t ion clearly showed t h a t Uzeyi r Kur t 
and A b d u l v a h a p T i m u r t a s had been accused of co l l abora t ing wi th P K K 
te r ro r i s t s and were w a n t e d in t h a t connec t ion . W h e n the secur i ty forces 
a r r ived in the village a n d did not find Uzeyi r K u r t a m o n g the vi l lagers 
a s sembled in t he s q u a r e , they i m m e d i a t e l y asked w h e r e he was and 
a r r e s t e d h im in a house w h e r e he had been h id ing (see t he Kur t 
j u d g m e n t , p . 1159, § 15, and p. 1162, § 28). 

5. I r e i t e r a t e tha t t he p r e s e n t case is i nd i s t ingu i shab le from the K u r t 
case (in which, as in this case , it was not e s t ab l i shed beyond all r e a sonab l e 
doub t t h a t t he app l i can t ' s son, Uzeyi r K u r t , died in d e t e n t i o n ) and has 
n o t h i n g in c o m m o n wi th Qakici (in which bo th t he C o m m i s s i o n and the 
C o u r t found t h a t the app l i can t ' s b r o t h e r , A h m e t Qakici , had died in 
d e t e n t i o n ) . H e r e is t he conclusion of t he C o m m i s s i o n in the p r e s e n t case : 
" T h e C o m m i s s i o n cons iders , t he re fo re , t h a t t he appl ica t ion falls to be 
d i s t i ngu i shed from [(Jakici]. In t he c i r c u m s t a n c e s of t he p r e s e n t case it 
finds it m o r e a p p r o p r i a t e to follow the a p p r o a c h adop ted by the 
C o m m i s s i o n and the C o u r t in t he case of K u r t v. T u r k e y " (see 
p a r a g r a p h s 278 el seq. of the repor t of the C o m m i s s i o n ; see also Qakxci 
v. Turkey [GC] no. 23657/94, R C H R 1999-IV, to t he s a m e effect) . 

6. T h u s the b a c k d r o p to the p r e s e n t j u d g m e n t is the C o m m i s s i o n ' s 
repor t a n d the C o u r t ' s j u d g m e n t in the K u r t case , a n d the C o m m i s s i o n ' s 
r epo r t in the p re sen t case . Both of those ins t i tu t ions u n a n i m o u s l y 
concluded in these two cases t h a t it was not Ar t ic le 2 of t he Conven t i on 
t h a t was appl icable , bu t Art ic le 5. 

7. In view of the i r i m p o r t a n c e for a p rope r u n d e r s t a n d i n g of my 
d i s sen t ing opin ion , I have dec ided to r e p r o d u c e in externa the re levant 
p a r a g r a p h s of the Kurt j udgmen t cited above and of the opinion 
expressed by the C o m m i s s i o n in th is case , which mere ly r e p e a t s my 
opinion and the C o u r t ' s j u d g m e n t in t he Kur t case . 

8. In its K u r t j u d g m e n t , t he C o u r t said: 

"105. The Commission found that in the absence of any evidence as to the fate of 
Uzeyir Kurt subsequent to his detention in the village, it would be inappropriate to 
draw the conclusion that he had been a victim of a violation of Article 2. It disagreed 
with the applicant's argument that it could be inferred that her son had been killed 
either from the life-threatening context she described or from an alleged 
administrative practice of disappearances in the respondent State. In the 
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Commission's opinion, the applicant's allegation as to the apparent forced 
disappearance of her son and the alleged failure of the authorities to take reasonable 
steps to safeguard him against the risks to his life at tendant on his disappearance fell to 
be considered under Article 5 of the Convention. 

106. The Court recalls at the outset that it has accepted the Commission's findings 
of fact in respect of the detention of the applicant's son by soldiers and village guards on 
25 November 1993. Almost four and a half years have passed without information as to 
his subsequent whereabouts or fate. In such circumstances the applicant's fears that her 
son may have died in unacknowledged custody at the hands of his captors cannot be said 
to be without foundation. She has contended that there are compelling grounds for 
drawing the conclusion that he has in fact been killed. 

107. However, like the Commission, the Court must carefully scrutinise whether 
there docs in fact exist concrete evidence which would lead it to conclude that her son 
was, beyond reasonable doubt, killed by the authorities either while in detention in the 
village or at some subsequent stage. It also notes in this respect that in those cases 
where it has found that a Contracting State had a positive obligation under Article 2 to 
conduct an effective investigation into the circumstances surrounding an alleged 
unlawful killing by the agents of that State, there existed concrete evidence of a fatal 
shooting which could bring that obligation into play (see the above-mentioned McCann 
and Others judgment; and the Kaya v. Turkey judgment of 19 February 1998, Reports 
1998-1). 

108. It is to be observed in this regard that the applicant's case rests entirely on 
presumptions deduced from the circumstances of her son's initial detention bolstered 
by more general analyses of an alleged officially tolerated practice of disappearances 
and associated ill-treatment and extra-judicial killing of detainees in the respondent 
State. The Court for its part considers that these arguments are not in themselves 
sufficient to compensate for the absence of more persuasive indications that her son 
did in fact meet his death in custody. As to the applicant's argument that there exists a 
practice of violation of, inter alia, Article 2, the Court considers that the evidence which 
she has adduced does not substantiate that claim. 

109. Having regard to the above considerations, the Court is of the opinion that the 
applicant's assertions that the respondent State failed in its obligation to protect her 
son's life in the circumstances described fall to be assessed from the standpoint of 
Article 5 of the Convention. 

9. H e r e is t he opinion of t h e C o m m i s s i o n in the p r e s e n t case : 
T h e C o m m i s s i o n ques t i oned 

"... whether that strong probability [that Abdulvahap died whilst in unacknowledged 
detention] is sufficient to trigger the applicability of Article 2 in the absence of concrete 
evidence that Abdulvahap has in fact lost his life or suffered known injury or illness." 

It wen t on: 

"In the case of Cakici v. Turkey, the Commission did reach the conclusion that 
Article 2 applied, finding that the Very strong probability' that the applicant's brother 
Ahmet Cakici w-as dead arose in the context of an unacknowledged detention and 
findings of ill-treatment (op. cit., § 253). 

279. However, even though the Commission did not find that Ahmet Qakici had 
been killed as alleged by the Government, he was regarded officially as dead (op. cit., 
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§§ 239 and 253). In the present case, there is no official claim that Abdulvahap 
Timurtas, is presumed to be no longer alive. In addition, the Commission accepted 
evidence from a co-detainee of Ahmet Cakici's to the effect that he had seen Ahmet 
Cakjci in the Diyarbakir provincial gendarmerie headquarters with injuries, that 
Ahmet Cakia had told him that he had been tortured and that he himself had also 
been subjected to torture (op. cit., § 252). The Commission recalls that in the present 
case it was unable to reach a finding that Abdulvahap Timurtas, was tortured or ill-
treated (§ 251). 

280. The Commission considers, therefore, that the application falls to be 
distinguished from the Cakici case. In the circumstances of the present case it finds it 
more appropriate to follow the approach adopted by the Commission and the Court in 
the case of Kurt v. Turkey (op. cit.). 

281. The Court held in that case [Kurt] that it was not necessary to decide on the 
applicant's complaint under Article 2 since there was no concrete evidence capable of 
proving beyond reasonable doubt that her son had been killed by the authorities either 
while in detention or at some subsequent stage. The Court further held that 

"... in those cases where it has found that a Contracting Stale had a positive 
obligation under Article 2 to conduct an effective investigation into the 
circumstances surrounding an alleged unlawful killing by the agents of that Stale, 
there existed concrete evidence of a fatal shooting which could bring that obligation 
into play' (op. cit., § 107). 

282. The Commission notes that the present case [Timurtas] similarly discloses no 
such concrete evidence of the killing of Abdulvahap Timurtas,. It observes in addition 
that the applicant has submitted the same 'more general analyses of an alleged 
officially tolerated practice of disappearances and associated ill-treatment and extra
judicial killing of detainees in the respondent State ' as those on which Koccri Kurt 
relied and which were deemed by the Court to be not 'sufficient to compensate for the 
absence of more persuasive indications that her son did in fact meet his death in custody' 
(op. cit., § 108). 

283. Consequently, the Commission considers that the applicant's allegations of the 
State's failure to safeguard his son from disappearance fall to be examined in the 
context of Article 5 of the Convention." 

10. M u s t I add , lastly, t h a t in Ertak v. Turkey t he s a m e C h a m b e r of the 

C o u r t as sat in this case acknowledged that t he Kur t case was 

d i s t ingu i shab le from Ertak in t h a t t he l a t t e r c o n c e r n e d a viola t ion of 

Ar t ic le 2 as a resul t of t he d e a t h of the app l i can t ' s son caused by S t a t e 

a g e n t s (see Ertak v. Turkey, no. 20764/92, § 131, E C H R 2000-V). Tha t 

a m o u n t e d to saying tha t the K u r t case and the p re sen t one were s imi lar 

and could t hus be d i s t ingu i shed from Ertak. 

11. In conclus ion, as it h a s not b e e n es tab l i shed beyond all r ea sonab le 

doub t t h a t A b d u l v a h a p T i m u r t a § died in d e t e n t i o n , Art ic le 2 of the 

C o n v e n t i o n is not appl icable in t he i n s t a n t case . 

12. In t he light of t he a f o r e m e n t i o n e d cons ide ra t ions it is unnecessa ry 

for m e to r e spond to the issues c o n c e r n i n g the mer i t s of the case . 
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13. As r e g a r d s t he app l i can t ' s posi t ion, unl ike t he major i ty of t he 
C o u r t , I find it difficult to accept t h a t he genu ine ly suffered d is t ress 
when , as a fa ther , he showed no concern for his son's welfare af ter he left 
h o m e and the re fo re d i s a p p e a r e d from the scene two yea r s before his 
a l leged forced d i s a p p e a r a n c e to jo in , or so it would s e e m , the P K K in 
Syria (see p a r a g r a p h s 23 and 25 of t he j u d g m e n t ) . 

14. As regards the violation of Article 13 of the Convention, I refer to my 
d i s sen t ing opin ion in t he case of Ergi v. T u r k e y ( j udgmen t of 28 Ju ly 
m^, Reports 1998-FV, p. 1788): 

"The Court having reached the conclusion that there has been a breach of Article 2 of 
the Convention on the ground that no effective inquiry was conducted into the death 
complained of, I consider, like the Commission, that no separate issue arises under 
Article 13, because the fact that there was no satisfactory and effective inquiry into the 
death forms the basis of the applicant's complaints under both Article 2 and Article 13. 
in that connection, I refer to my dissenting opinion in the Kaya v. Turkey case and the 
opinion expressed by a large majority of the Commission on the question (see Aytekin 
v. Turkey, application no. 22880/93, 18 September 1997; Ergi v. Turkey, application 
no. 23818/94, 20 May 1997; Yasa v. Turkey, application no. 22495/93, 8 April 1997)." 

15. As regards the application of Article 41, I c a n n o t accept t h a t the legal 
costs should be pa id in to t he app l i can t ' s "bank account in t he U n i t e d 
K i n g d o m " . 

Th i s is one of t he po in t s a r i s ing u n d e r t he g e n e r a l issue of 
r e i m b u r s e m e n t of "costs and expenses" . So t h a t my views on th is subject 
m a y be p roper ly u n d e r s t o o d , I mus t refer to previous even t s and 
d e v e l o p m e n t s on this subject . T h e use of fo rmer Art ic le 50 (now 
Art ic le 41) for legal costs ( inc luding counse l ' s fees) was t he subject of a 
full d e b a t e by the fo rmer C o u r t b e c a u s e c e r t a i n lawyers (always the s a m e 
ones) ac t ing for t he app l i can t s r e p e a t e d l y ins is ted on direct p a y m e n t of 
the legal costs in to a foreign bank account a n d in foreign cu r rency . T h e 
C o u r t cons is ten t ly re jec ted such r e q u e s t s o t h e r t h a n in one or two cases 
in which it a l lowed p a y m e n t in a foreign cur rency , provided it was m a d e in 
t he r e s p o n d e n t S t a t e . Fol lowing the de l ibe ra t ions , t he C o u r t dec ided tha t 
legal costs should be paid: 

- to the app l i can t , 
- in t he r e s p o n d e n t S t a t e , and 

- in t he cu r r ency of t he r e s p o n d e n t S t a t e (if, owing to t he h igh level of 
inflat ion in t he count ry , t he a m o u n t is expressed in a foreign c u r r e n c y it is 
conve r t ed in to local cu r r ency on the d a t e of p a y m e n t ) . 

In line wi th t h a t decis ion, all o t h e r r e q u e s t s were ca tegor ica l ly re jec ted . 
T h e r e u p o n , lawyers ac t ing for app l i can t s b e g a n to r e q u e s t t ha t legal costs 
be pa id in to t he app l i c an t s ' overseas b a n k accoun t s in foreign cur rency , 
desp i t e t h e fact t h a t t he app l i can t s were na t iona l s of the r e s p o n d e n t 
S t a t e and lived t h e r e . T h o s e r e q u e s t s have also been cons is ten t ly re jec ted 
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by the C o u r t . Desp i t e m a n y s imi la r r e q u e s t s (once aga in by the s a m e 
lawyers) , to d a t e not a single decis ion has been given in the i r favour. 

16. Is it not a s ton i sh ing to find tha t v i r tua l ly all the app l i can t s living in 
smal l vil lages or isola ted h a m l e t s in r e m o t e p a r t s of sou th -eas t Ana to l i a -
people of m o d e s t m e a n s - have bank accoun t s in a town of a n o t h e r 
E u r o p e a n S ta te? 

17. T h e fact t h a t c e r t a i n lawyers have p rob l ems wi th the i r c l ients is no 
concern of the r e s p o n d e n t S t a t e . C o n t r a c t s b e t w e e n lawyers a n d the i r 
c l ients a re pr iva te - law a g r e e m e n t s a n d concern only t h e m ; the 
r e s p o n d e n t S t a t e should not be affected by any d i spu t e b e t w e e n t h e m . 

18. I m u s t add t h a t , u n d e r the sys tem es tab l i shed by the C o n v e n t i o n , 
t he C o u r t has no jur isdic t ion to give C o n t r a c t i n g S t a t e s o rde r s abou t how 
its j u d g m e n t s should be execu ted . 

I a m of t he opin ion t h a t all p a y m e n t s u n d e r Ar t ic le 41 should be m a d e , 
as in t he pas t , to the app l i can t in the local cu r rency and in t h a t count ry . 
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SOMMAIRE1 

Disparition consécutive à une détention opérée par les forces de l'ordre et 
effectivité de l'enquête ultérieure 

Article 2 

Vie - Disparition consécutive à une détention non reconnue, opérée par les forces de l'ordre -
Effectivité de l'enquête sur la disparition 

Article 3 

Traitement inhumain - Souffrance éprouvée par un parent de la personne disparue - Eléments à 
prendre en compte pour apprécier la souffrance éprouvée par un parent d'une victime de graves 
violations 

Article 5 

Liberté et sûreté de la personne - Disparition consécutive à une détention non reconnue, opérée 
par les forces de l'ordre - Omissions des registres de garde à vue - Effectivité de l'enquête sur la 
disparition 

Article 13 

Recours effectif - Effectivité de l'enquête sur la disparition 

Article 38 § 1 a) (ancien article 28 § 1 a)) 

Examen de I affaire - Conduite efficace de l'enquête - Défaut d'accès aux registres de garde à vue 
-Absence de mesures pourfaciliter la comparution des témoins 

* 
* * 

Le requérant affirme avoir été informé de l'arrestation et du placement en garde à 
vue de son fils par les forces de l'ordre en août 1993. A l'époque, il fit plusieurs 
démarches pour tenter de savoir ce qu'était devenu celui-ci. Deux procureurs 
menèrent successivement des investigations, au cours desquelles ils entendirent 
plusieurs témoins ; mais les forces de l'ordre nièrent que le fils du requérant eût 
été placé en garde à vue et l'affaire fut classée en 1996. Une délégation de la 
Commission européenne des Droits de l 'Homme procéda à l'audition de plusieurs 
témoins. Toutefois, un certain nombre de personnes, dont l'un des procureurs, ne 
se présentèrent pas devant les délégués, el le Gouvernement négligea de fournir 
certains registres de garde à vue. S'appuyant notamment sur une photocopie d'un 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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rapport d'intervention, dont elle a admis l 'authenticité, la Commission a conclu 
que le fils du requérant avait été arrêté par les forces de l'ordre et mis en 
détention. 

1. Appréciation des faits: les allégations du requérant concernant l 'arrestation 
de son fils sont corroborées par le document présenté aux délégués de la 
Commission. Celle-ci n'ayant eu connaissance d'aucun témoignage direct sur 
cette arrestation ou sur la détention ultérieure alléguée, le point de savoir si 
ce document est la photocopie d'un authentique rapport d'intervention est 
capital pour l'établissement et l'appréciation des faits, car le Gouvernement a 
réfuté la constatation de la Commission sur ce point. Une photocopie doit 
faire l'objet d'un examen minutieux avant d'être admise comme copie 
conforme à l'original, et ce d'autant plus que la technologie moderne peut de 
toute évidence servir à la contrefaçon ou à la falsification de documents. Mais, 
surtout, la procédure prévue par la Convention ne se prête pas toujours à une 
application rigoureuse du principe selon lequel la preuve incombe à celui qui 
affirme. En l'espèce, le Gouvernement était au premier rang pour aider la 
Commission en la laissant consulter la pièce qui, selon lui, est le document 
authentique porteur du numéro de référence figurant sur la photocopie. Le 
Gouvernement ne peut se contenter d'invoquer le caractère prétendument 
secret de cette pièce, qui n'aurait pas empêché de la mettre à la disposition 
des délégués de la Commission. En conséquence, il y a lieu de tirer des 
conclusions du fait que le Gouvernement a manqué à produire la pièce en 
question sans fournir de justification valable. La Cour souscrit donc à la 
constatation de la Commission selon laquelle ce document est bien la 
photocopie d'un rapport d'intervention authentique. Par ailleurs, la 
Commission a fait preuve de la prudence requise pour s'acquitter de sa tâche 
d'évaluation des autres éléments, en insistant minutieusement sur ceux qui 
étayent le récit du requérant et sur ceux qui je t tent un doute sur sa 
crédibilité. En conséquence, la Cour retient les faits tels qu'établis par la 
Commission. Le Gouvernement n'a apporté aucune explication à ses 
manquements concernant les preuves écrites et la non-comparution d'un 
témoin; il a donc failli à son obligation de fournir toutes facilités nécessaires 
à la Commission afin qu'elle puisse établir les faits de la cause. 

2. Article 2: a) Plus de six ans et demi se sont écoulés depuis l 'arrestation du fils 
du requérant, sans qu'il soit possible d'obtenir aucune information sur l'endroit où 
il s'est trouvé par la suite et sur ce qu'il est devenu. La question se pose de savoir 
s'il faut considérer que l'Etat défendeur a failli à son obligation de protéger le droit 
à la vie du fils du requérant. Le temps écoulé depuis le placement en détention de 
l'intéressé, bien que non déterminant en soi, est un facteur à prendre en compte ; il 
peut avoir une certaine incidence sur l'importance à accorder à d'autres éléments 
de preuve circonstanciels avant que l'on puisse présumer la mort de l'intéressé. En 
l'espèce, eu égard au laps de temps écoulé, au fait qu'il a été établi que le fils du 
requérant a été détenu par des autorités relevant de l'Etat et au fait qu'il était 
recherché par celles-ci, l'intéressé doit être présumé mort à la suite d'une 
détention non reconnue, opérée par les forces de l'ordre. Le Gouvernement 
n'ayant fourni aucune explication sur ce qui s'est passé après l 'arrestation de 
l'intéressé et n'ayant invoqué aucun motif de nature à justifier un quelconque 
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recours de ses agents à la force meurtrière, la responsabilité de ce décès est 
imputable à l'Etat défendeur. 
Conclusion : violation (six voix contre une). 

b) La Commission a estimé dans son rapport que l 'enquête était dilatoire, 
superficielle et non constitutive d'un effort sérieux pour découvrir ce qui était 
arrivé au fils du requérant. La Cour n'aperçoit aucune raison d'apprécier 
l 'enquête différemment. De plus, ce qui frappe en particulier la Cour, c'est qu'il 
ait fallu attendre deux ans après le placement en garde à vue du fils du requérant 
pour que l'on fasse une enquête auprès des forces de l'ordre. En conséquence, 
l 'enquête sur la disparition du fils du requérant était insuffisante et contraire aux 
obligations procédurales incombant à l'Etat défendeur de protéger le droit à la vie. 
Conclusion : violation (six voix contre une). 

3. Article 3 : le requérant est le père de la personne disparue et, bien que sa 
déposition orale devant les délégués de la Commission ait l'ait apparaître que son 
fils avait quitté le foyer familial quelque deux ans avant d'être arrêté et que, dans 
l'intervalle, il n'en avait eu aucune nouvelle, cet élément ne l'empêchait 
aucunement d'être très préoccupé par la nouvelle de l 'arrestation de son fils. Son 
inquiétude est attestée par les nombreuses recherches qu'il a alors entreprises 
pour savoir ce qui lui était arrivé. Nul doute par ailleurs que l'angoisse du 
requérant relativement au sort de son fils ait pu être exacerbée, d'une part par le 
fait qu'un autre fils soit décédé pendant sa garde à vue et, d'autre part, par le 
comportement des autorités. Non seulement l 'enquête a manqué de célérité et 
d'efficacité, mais certains membres des forces de l'ordre ont fait preuve d'un franc 
mépris pour les préoccupations du requérant. Etant donné que l'angoisse du 
requérant quant au sort de son fils demeure, la disparition de ce dernier constitue 
un traitement inhumain et dégradant dans le chef du requérant lui-même. 
Conclusion : violation (six voix contre une). 

4. Article 5 : le raisonnement et les constatations au titre de l'article 2 ne laissent 
aucun doute quant au fait que la détention du fils du requérant a enfreint 
l'article 5. Le Gouvernement n'a fourni aucune explication plausible concernant 
l'endroit où se trouvait le (ils du requérant et ce qu'il était devenu. De plus, 
l 'enquête des autorités en question n'a été ni rapide ni efficace. L'une des 
critiques formulées à l'égard de cette enquête tenait au fait que les procureurs 
avaient négligé de consulter les registres de garde à vue pertinents. Cette mesure 
eût été logique bien que vaine, puisque la détention du fils du requérant n'était 
consignée nulle part ailleurs que dans le rapport d'intervention, dont l'existence 
était officiellement démentie. Cette défaillance se trouve du reste aggravée par un 
élément qu'a relevé la Commission, à savoir le caractère globalement non fiable et 
inexact des registres. En conséquence, le fils du requérant a fait l'objet d'une 
détention non reconnue et totalement dépourvue des garanties prescrites par 
l'article 5, et il y a eu une violation particulièrement grave du droit à la liberté et 
à la sûreté de la personne. 

Conclusion : violation (unanimité). 

5. Article 13: le requérant avait indiscutablement un motif défendable de 
prétendre que son fils avait été placé en détention et, étant donné que les 
autorités ont failli à leur obligation de protéger la vie de celui-ci, le requérant 
avait droit à un recours effectif. En conséquence, les autorités étaient tenues de 
mener une enquête effective sur la disparition du fils du requérant. Compte tenu 
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des constatations relatives à l'article 2, l'Etat défendeur a manqué à cette 
obligation. 
Conclusion : violation (six voix contre une). 
6. Pratique alléguée de méconnaissance des articles 5 et 13: les preuves 
recueillies et les éléments versés au dossier ne suffisent pas à la Cour pour 
déterminer si les manquements décèles en l'espèce participent d'une pratique 
des autorités. 
7. Article 18: la Cour estime à l'unanimité qu'il n'est pas nécessaire d'examiner 
ce grief séparément. 
8. Article 34: la Cour n'estime pas que dans les circonstances de l'espèce la 
conduite des autorités ait constitué un manquement du Gouvernement à 
l'obligation découlant de l'article 34. 
Article 41 : au titre du préjudice moral, la Cour octroie, pour le fils du requérant, 
une certaine somme qui devra être détenue par le requérant pour les héritiers de 
son fils. Au même titre, la Cour alloue une somme au requérant lui-même. Enfin, 
elle accorde au requérant une somme pour frais et dépens. 
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En l 'a f fa ire T i m u r t a § c. T u r q u i e , 

La C o u r e u r o p é e n n e des Droi t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en u n e c h a m b r e composée d e : 

M m , s E. PALM,présidente, 

W. THOMASSEN, 

M M . L. FERRARI BRAVO, 

J . CASADEVALL, 

B. ZUPANCIC, 

R. MARUSTE, juges, 

F . GöLCÜKLÜJa^e ad hoc, 

et de M. M . O'BoYU., greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 23 novembre 1999 et 

23 ma i 2000, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té déférée à la C o u r pa r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 8 m a r s 1999, d a n s le dé la i d e 

trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la Conven t ion 

de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 

C o n v e n t i o n » ) . A son or ig ine se t rouve u n e r e q u ê t e (n° 23531/94) d i r igée 

con t r e la R é p u b l i q u e de T u r q u i e et dont un ressor t i s san t de cet E t a t , 

M . M e h m e t T i m u r t a s , avai t saisi la C o m m i s s i o n le 9 février 1994 en 

ve r tu de l ' anc ien ar t ic le 25 de la Conven t ion . 

La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens ar t ic les 44 et 48 

ainsi q u ' à la déc l a ra t ion t u r q u e r e c o n n a i s s a n t la j u r id i c t ion obl iga to i re 

de la C o u r (ancien a r t ic le 46) . Elle a p o u r objet d ' ob t en i r u n e décis ion 

sur le point de savoir si les faits de la cause révè len t un m a n q u e m e n t de 

l 'E ta t d é f e n d e u r aux exigences des a r t ic les 2, 3, 5, 13, 14 et 18 et de 

l ' anc ien ar t ic le 25 de la Conven t i on . 

2. Le 31 m a r s 1999, u n collège de la G r a n d e C h a m b r e a déc idé que 

l 'affaire devai t ê t r e e x a m i n é e pa r l 'une des sect ions de la C o u r (art icle 5 

§ 4 du Pro toco le n" 11 à la C o n v e n t i o n et a r t ic les 100 § 1 et 24 § 6 du 

r è g l e m e n t de la C o u r (« le r è g l e m e n t »)). La cause a ensu i t e é té a t t r i b u é e 

à la p r e m i è r e sect ion. 

3. La c h a m b r e cons t i tuée au sein de lad i te sec t ion c o m p r e n a i t de plein 

droi t M. R. T ü r m e n , j u g e élu au t i t r e de la T u r q u i e (ar t ic les 27 § 2 de la 

C o n v e n t i o n e t 26 § 1 a) du r è g l e m e n t ) , et M""' E. P a l m , p r é s i d e n t e de la 

sect ion (ar t ic les 12 et 26 § 1 a) du r è g l e m e n t ) . Les a u t r e s j u g e s dés ignés 

p a r ce t t e d e r n i è r e pour c o m p l é t e r la c h a m b r e é t a i en t M. J . Casadeva l l , 

M. L. F e r r a r i Bravo, M. B. Zupan ic i c , M""' W. T h o m a s s e n et 

M. R. M a r u s t e . 
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4. U l t é r i e u r e m e n t , M. T ü r m e n s'est d é p o r t é de la c h a m b r e (ar t ic le 28 

du r è g l e m e n t ) . Le g o u v e r n e m e n t t u r c («le G o u v e r n e m e n t » ) a dés igné en 

c o n s é q u e n c e M. F. Gölcüklü p o u r s iéger à sa place en qua l i t é d é j u g e ad hoc 

(ar t ic les 27 § 2 de la Conven t i on et 29 § 1 du r è g l e m e n t ) . 

5. Le 6 juillet 1999, la c h a m b r e a déc idé de t en i r u n e aud ience . 

6. En appl ica t ion de l 'ar t icle 59 § 3 du r è g l e m e n t , la p r é s i d e n t e de la 

c h a m b r e a invité les pa r t i e s à s o u m e t t r e leur m é m o i r e sur les ques t i ons 

soulevées pa r l 'affaire. Le greffier a reçu les m é m o i r e s du G o u v e r n e m e n t 

et du r e q u é r a n t le 1" et le 12 ju i l l e t 1999 r e s p e c t i v e m e n t . 

7. Le 10 j u i n 1999, la p r é s i d e n t e de la c h a m b r e a au to r i s é le C e n t r e 

pour la j u s t i ce et le droi t i n t e r n a t i o n a l (CEJIL) , o rgan i sa t ion non 

g o u v e r n e m e n t a l e de p ro tec t ion des dro i t s de l ' h o m m e ayan t son siège en 

A m é r i q u e , à p r é s e n t e r des observa t ions écr i tes sur la j u r i s p r u d e n c e de la 

C o u r i n t e r a m é r i c a i n c des dro i t s de l ' h o m m e en m a t i è r e de d i spa r i t ions 

forcées (ar t ic les 36 § 2 de la Conven t i on et 61 § 3 du r è g l e m e n t ) . Ces 

obse rva t ions sont p a r v e n u e s à la C o u r le 9 ju i l l e t 1999. 

8. C o n f o r m é m e n t à la décis ion de la c h a m b r e , l ' audience s'est 

dé rou l ée en public au Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 

23 n o v e m b r e 1999. 

O n t c o m p a r u : 

pour le Gouvernement 

M. §. ALPASLAN, agent, 

M m r M. GÛLSEN, 

M M . N . GÛNGOR, 

F. POLAT, conseillers ; 

pour le requérant 

M m i ' F. HAMPSON, avocate , conseil. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M"" H a m p s o n et M. Alpas lan . 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L 'ESPÈCE 

A. L e r e q u é r a n t 

9. Le r e q u é r a n t , M . M e h m e t T i m u r t a § , r e s so r t i s san t t u r c né en 1928, 

rés ide a c t u e l l e m e n t à I s t a n b u l . A l ' époque des faits qui sont à l 'or igine de 

sa r e q u ê t e à la C o m m i s s i o n , il vivait à C iz r e , ville du Sud-Est d e la 

T u r q u i e . Sa r e q u ê t e a é té i n t rodu i t e a u p r è s de la C o m m i s s i o n en son 
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nom p r o p r e et en celui de son Fils, A b d u l v a h a p T i m u r t a § , qu i , selon lui, a 

d i spa ru d a n s des c i rcons tances e n g a g e a n t la responsab i l i t é de l 'Etat 

dé f endeu r . 

B . Les fa i t s 

10. Les c i rcons tances d a n s lesquel les le fils du r e q u é r a n t a d i spa ru 

sont con t rove r sées . 

11. Les faits tels qu ' i l s ont é té p r é s e n t é s p a r le r e q u é r a n t sont exposés 

aux p a r a g r a p h e s 15 à 21 c i -après . D a n s son m é m o i r e à la Cour , le 

r e q u é r a n t s 'est appuyé sur les faits tels q u e la C o m m i s s i o n les a é tabl is 

d a n s son r a p p o r t (ancien ar t ic le 31 de la C o n v e n t i o n ) ' a d o p t é le 

29 oc tobre 1998, ainsi que su r les obse rva t ions qu ' i l avai t ad r e s sée s à la 

C o m m i s s i o n . 

12. Les faits tels qu ' i l s ont é té p r é s e n t é s p a r le G o u v e r n e m e n t sont 

exposés au p a r a g r a p h e 22 c i -après . 

13. U n descr ip t i f des pièces soumises à la C o m m i s s i o n se t rouve aux 

p a r a g r a p h e s 23 à 29 c i -après . U n h i s to r ique de la p r o c é d u r e devan t les 

a u t o r i t é s i n t e r n e s c o n c e r n a n t la d i spa r i t ion du fils du r e q u é r a n t , tel que 

d res sé p a r la C o m m i s s i o n , est r e p r o d u i t aux p a r a g r a p h e s 30 à 38 ci -après . 

14. En vue d ' é t ab l i r les faits c o m p t e t enu d u différend re la t i f aux 

c i rcons tances qui on t e n t o u r é la d i spa r i t i on a l léguée du fils du r e q u é r a n t , 

la C o m m i s s i o n a m e n é sa p r o p r e e n q u ê t e c o n f o r m é m e n t à l ' ancien 

ar t ic le 28 § 1 a) de la Conven t ion . A c e t t e fin, elle a e x a m i n é p lus ieurs 

d o c u m e n t s q u e le r e q u é r a n t et le G o u v e r n e m e n t ava ien t p rodu i t s à 

l ' appui de leurs a s se r t i ons respec t ives , et dés igné trois dé l égués cha rgés 

de p r o c é d e r à l ' audi t ion des t é m o i n s à A n k a r a les 21 et 23 n o v e m b r e 

1996. L ' app réc i a t i on des p reuves p a r la C o m m i s s i o n et ses cons t a t a t i ons 

sont r é s u m é e s aux p a r a g r a p h e s 39 à 47 c i -après . 

/. Les faits tels qu 'ils ont été exposés par le requérant 

15. Le 14 août 1993, le r e q u é r a n t r eçu t un appel t é l é p h o n i q u e d 'une 

p e r s o n n e qu i conserva l ' anonyma t . Celle-ci déc l a r a q u ' A b d u l v a h a p , le fils 

du r e q u é r a n t , avait é té a r r ê t é le j o u r m ê m e , p rès du vi l lage de Yenikoy, 

d a n s le dis t r ic t de Silopi ( d é p a r t e m e n t de § i r n a k ) , p a r des soldats 

r a t t a c h é s à la g e n d a r m e r i e c e n t r a l e de Silopi. A b d u l v a h a p avait é té 

a r r ê t é avec u n a m i , a p p a r e m m e n t Syrien, ainsi qu ' avec le muhtar et le fils 

de celui-ci , devan t l ' ensemble des vi l lageois . Le muhtar avai t é té l ibéré peu 

ap rè s . Le r e q u é r a n t app r i t p a r la sui te q u e l 'on avait condui t A b d u l v a h a p 

et son a m i d a n s un c e r t a i n n o m b r e de vi l lages pour vérifier si les h a b i t a n t s 

1. Note du greffe : le rapport est disponible au greffe. 
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les r econna i s sa i en t . P a r a i l leurs , d a n s la s e m a i n e qu i suivit l ' a r r e s t a t i on 

d ' A b d u l v a h a p , les muhtar.s des villages voisins furent convoqués à la 

g e n d a r m e r i e de Silopi pour ind ique r s'ils conna i s sa ien t les deux h o m m e s . 

16. Le r e q u é r a n t é ta i t inquie t pour A b d u l v a h a p , car en 1991, un a u t r e 

fils, Tevfik, é ta i t m o r t d u r a n t sa g a r d e à vue à § i rnak . Le r e q u é r a n t fit 

p lus i eu r s d é m a r c h e s p o u r t e n t e r de savoir ce q u ' é t a i t devenu A b d u l v a h a p . 

Il déposa a u p r è s du p a r q u e t de Silopi p lus ieurs p la in tes qu i , d a n s un 

p r e m i e r t e m p s , ne furent pas e n r e g i s t r é e s . A la g e n d a r m e r i e de Silopi, on 

lui i nd iqua q u e son fils n ' é ta i t pas en g a r d e à vue. Lorsqu ' i l a p p o r t a une 

p h o t o g r a p h i e d ' A b d u l v a h a p à la g e n d a r m e r i e , le c o m m a n d a n t H ù s a m 

D u r m u § déc l a r a ne pas c o n n a î t r e celui-ci et lui consei l la de che rche r son 

fils d a n s les m o n t a g n e s , la issant a insi e n t e n d r e q u e celui-ci avai t rejoint 

les r a n g s du P K K (Par t i des t rava i l leurs du K u r d i s t a n ) . 

17. P a r a i l leurs , le r e q u é r a n t t é l é p h o n a à un p a r e n t , B a h a t t i n 

A k t u g , m a i r e du dis t r ic t de Giiç l i ikonak. Ce d e r n i e r l ' informa plus t a rd 

qu ' i l avait pa r l é à Sachk E r d o g a n et à N i m e t N a s , d e u x « r e p e n t i s » ' de 

son village alors d é t e n u s à § i rnak . Ceux-ci a u r a i e n t dit à B a h a t t i n A k t u g 

q u ' A b d u l v a h a p é ta i t lui aussi d é t e n u à Çirnak, qu ' i l s fa isaient de leur 

m i e u x pour veiller sur lui cl cpi 'Abdulvahap refusai t de faire une 

dépos i t ion . 

18. Aprè s envi ron un mois et demi , le r e q u é r a n t se r end i t à 

G û ç l ù k o n a k p o u r y voir B a h a t t i n A k t u g . Il y r e n c o n t r a é g a l e m e n t Sadtk 

E r d o g a n et N i m e t N a s , qui bénéf ic ia ient d ' une pe rmiss ion de q u i t t e r 

§ i rnak p e n d a n t vingt j o u r s . Ils d i r en t au r e q u é r a n t q u ' A b d u l v a h a p é ta i t 

vivant au m o m e n t de leur d é p a r t de § i rnak . Sachk E r d o g a n et N ime t Nas 

e x p l i q u è r e n t é g a l e m e n t au r e q u é r a n t qu ' i l s ava ien t passé pas m a l de 

t e m p s avec A b d u l v a h a p et qu ' i l s ava ien t é g a l e m e n t vu l 'ami syrien a r r ê t é 

en m ê m e t e m p s q u e celui-ci. 

19. P e n d a n t q u e le r e q u é r a n t é ta i t à G û ç l ù k o n a k , B a h a t t i n A k t u g 

s ' e n t r e t i n t avec u n cap i t a ine de g e n d a r m e r i e , qui t é l éphona à § i rnak 

p o u r d e m a n d e r des r e n s e i g n e m e n t s et à qui l 'on r épond i t q u e B a h a t t i n 

A k t u g devai t cesser de poser des ques t ions au sujet d 'Abdu lvahap . 

L o r s q u ' u n c o m m a n d a n t q u e B a h a t t i n A k t u g connaissa i t à Igchr 

t é l é p h o n a à § t rnak , il ob t in t la m ê m e r éponse . 

20. Le r e q u é r a n t r e t o u r n a au p a r q u e t de Silopi et d é s i g n a Sadik 

E r d o g a n et N i m e t Nas c o m m e t é m o i n s . A ce s t a d e , sa dépos i t ion fut 

recuei l l ie . P a r a i l l eurs , il se r end i t à p lus ieurs repr i ses à § i rnak p o u r 

e n q u ê t e r au sujet de son fils. 

21 . Au p r i n t e m p s 1995, le r e q u é r a n t r e n c o n t r a à nouveau Sachk 

E r d o g a n . Celui-ci lui exp l iqua qu ' i l s 'é ta i t p r é s e n t é au t r i buna l , où il 

avait déc la ré avoir vu A b d u l v a h a p à § i rnak . La p e r s o n n e qu i 

1. Personnes qui coopèrent avec les autorités après avoir avoué leurs liens avec le PKK. 
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l ' i n te r rogea i t s ' é t an t a lors v ivement e m p o r t é e , il avait pris p e u r . C 'es t 

p o u r q u o i la seconde fois qu ' i l fut i n t e r r o g é au sujet d 'Abdu lvahap , il 

déc l a r a qu ' i l avait vu u n h o m m e lui r e s s e m b l a n t mais qu ' i l ignora i t s'il 

s 'agissai t b ien d ' A b d u l v a h a p . 

2. Les faits tels qu 'ils ont été exposés par le Gouvernement 

22. Le G o u v e r n e m e n t aff irme q u e , de l 'aveu m ê m e du r e q u é r a n t , son 

fils A b d u l v a h a p avait q u i t t é le foyer famil ial , à C iz r e , d e u x a n s a u p a r a v a n t 

et qu ' i l n ' en avait p lus eu de nouvel les depu i s lors . Au cours de l ' e n q u ê t e 

p ré l imina i r e effectuée p a r les p r o c u r e u r s de Silopi et de § i rnak , les 

p e r s o n n e s dés ignées c o m m e t é m o i n s pa r le r e q u é r a n t furent e n t e n d u e s . 

A u c u n e de leurs dépos i t ions ne conf i rma les a l léga t ions du r e q u é r a n t 

selon lesquel les A b d u l v a h a p avai t é té a r r ê t é pa r les forces d e l ' o rdre le 

14 aoû t 1993 et avait ensu i t e é té d é t e n u p e n d a n t un ce r t a in t e m p s . 

C. P i è c e s p r o d u i t e s d e v a n t la C o m m i s s i o n par le r e q u é r a n t et l e 

G o u v e r n e m e n t à l 'appui d e l e u r s a s s e r t i o n s r e s p e c t i v e s 

23. Au cours de la p r o c é d u r e d e v a n t la C o m m i s s i o n , le r e q u é r a n t et le 

G o u v e r n e m e n t ont p rodui t des d é c l a r a t i o n s faites p a r le r e q u é r a n t à 

l 'Associat ion des d ro i t s de l ' h o m m e de Diya rbak i r et au p r o c u r e u r de 

Silopi. D ' a p r è s la d é c l a r a t i o n au p r o c u r e u r , d a t é e du 21 oc tob re 1993, le 

r e q u é r a n t a exp l iqué que son fils A b d u l v a h a p avai t q u i t t é sa maison 

deux ans plus tôt et q u e , selon des t i e r s , il é ta i t pa r t i pour la Syrie. Le 

r e q u é r a n t avait toutefois é té in formé q u e son fils avait é té a r r ê t é pa r les 

forces d e l ' o rd re à Yenikôy e t q u e les muhtars d e Yenikôy et d 'Esenl i 

ava ien t peu t - ê t r e ass is té à la scène . Le r e q u é r a n t avait é g a l e m e n t 

e n t e n d u di re q u e son fils avai t é té vu à § i rnak p a r les d é t e n u s N i m e t Nas 

et Sachk E rdogan . 

24. Le G o u v e r n e m e n t a é g a l e m e n t p rodui t les dépos i t ions des muhtars 

des villages de Yenikôy et d 'Esenl i , recuei l l ies p a r un p r o c u r e u r le 

26 j a n v i e r 1994. Tous d e u x ont déc la ré qu ' i l s ne conna i s sa i en t pas et 

n ' ava ien t j a m a i s vu ni le r e q u é r a n t ni le fils de celui -c i ; ma i s si le muhtar 

de Yenikôy a affirmé ne r ien savoir a u sujet de d e u x individus a r r ê t é s près 

de son vil lage, le muhtar d 'Esenl i avai t e n t e n d u pa r l e r de l ' a r r e s t a t i on 

d ' u n e p e r s o n n e près de Yenikôy, environ q u a t r e ou cinq mois plus tôt . 

Dans une nouvel le dépos i t ion , en d a t e du 22 j a n v i e r 1997, ce d e r n i e r 

ind iqua pa r a i l leurs que deux ou t rois p e r s o n n e s ava ien t d i s p a r u au cours 

de sa pér iode de fonct ions. 

25 . D a n s d e u x dépos i t ions ( d a t é e s d u 5 m a i et du 28 d é c e m b r e 1995 

r e s p e c t i v e m e n t ) recuei l l ies p a r un p r o c u r e u r à l ' époque où N i m e t Nas 

pu rgea i t u n e peine d e pr ison à Diya rbak i r , ce d e r n i e r a déc la ré qu' i l 

connaissa i t A b d u l v a h a p T i m u r t a § , qu ' i l s 'agissai t d 'un mi l i t an t d u P K K 
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re sponsab le des con tac t s avec la Syrie, mais qu ' i l ne l 'avait pas vu en 

d é t e n t i o n . 

Sadik E r d o g a n a lui auss i fait d e u x dépos i t ions a u p r è s d e s a u t o r i t é s . 

D a n s la p r e m i è r e , recueil l ie p a r des g e n d a r m e s le 15 aoû t 1995, il a 

aff irmé qu ' i l ne connaissa i t pas A b d u l v a h a p T i m u r t a § et n 'avai t m ê m e 

j a m a i s e n t e n d u ce n o m . D a n s la seconde déc l a ra t ion , faite devan t un 

p r o c u r e u r le 2 avril 1996, Sadtk E r d o g a n a ind iqué q u e , b ien qu ' i l n ' eû t 

j a m a i s r e n c o n t r é A b d u l v a h a p T i m u r t a § , il conna issa i t sa m è r e et q u e 

celle-ci avai t m e n t i o n n é le n o m de son fils. D a n s ce t t e déc l a ra t ion , Sadtk 

E r d o g a n aff i rmait é g a l e m e n t qu ' i l ignora i t si A b d u l v a h a p avait é té 

d é t e n u . 

26. Le 13 août 1995, B a h a t t i n A k t u g fut i n t e r r o g é pa r des g e n d a r m e s à 

p ropos de son « e n q u ê t e sur A b d u l v a h a p T imur tas , et du fait qu ' i l avai t dit 

au pè re , M e h m e t T i m u r t a § , q u e son fils é ta i t d é t e n u » . B a h a t t i n A k t u g 

déc l a r a qu ' i l ne connaissa i t pas ces deux p e r s o n n e s et ne les avai t j a m a i s 

r e n c o n t r é e s . D a n s u n e dépos i t ion u l t é r i e u r e , fai te le 22 avril 1996 devan t 

un p r o c u r e u r , B a h a t t i n A k t u g r é p é t a qu ' i l ne connaissa i t pas A b d u l v a h a p 

T i m u r t a § . 

27. Les 7 et 8 m a r s 1996, des g e n d a r m e s d e m a n d è r e n t à neu f 

p e r s o n n e s h a b i t a n t Yenikôy et ce r t a in s h a m e a u x de ce village si elles 

conna i s sa ien t un individu du n o m d ' A b d u l v a h a p Timur tas , , si elles 

sava ien t où il se t rouva i t et s'il avai t é té placé en g a r d e à vue . Tous les 

t é m o i n s d é c l a r è r e n t ne pas conna î t r e A b d u l v a h a p , n 'avoir j amais 

e n t e n d u ce n o m et , p a r c o n s é q u e n t , i gnore r si celui-ci avait é t é p lacé en 

g a r d e à vue . 

D a n s une dépos i t ion faite le 11 m a r s 1996 devan t un p r o c u r e u r , le fils 

du mulilar de Yenikiiy aff irma qu ' i l ne conna issa i t ni le r e q u é r a n t ni les fils 

d e celui-ci, M e h m e t et Abdu l l ah (sic). 

28. Au cours de l ' audi t ion effectuée p a r les d é l é g u é s de la C o m m i s s i o n , 

les r e p r é s e n t a n t s du r e q u é r a n t ont p rodu i t un d o c u m e n t censé ê t r e la 

pho tocopie d 'un r appor t d ' i n t e rven t ion é tabl i et s igné pa r H û s a m 

Durmug, qu i c o m m a n d a i t la g e n d a r m e r i e du dis t r ic t de Silopi. C e 

r a p p o r t , q u i p o r t e la d a t e du 14 aoû t 1993 ainsi q u ' u n n u m é r o de 

r é fé rence , décr i t les c i r cons tances d a n s lesquel les A b d u l v a h a p T imur tas , 

et u n h o m m e de na t i ona l i t é syr ienne ont é té a r r ê t é s le j o u r m ê m e , près 

du village de Yenikôy. Il ind ique q u e l ' i n t e r roga to i r e init ial des pe r sonnes 

a r r ê t é e s a p e r m i s d ' é t ab l i r qu ' i l s 'agit des r e sponsab les de la sect ion du 

PFvK de la p la ine de Silopi. D ' a p r è s les r e p r é s e n t a n t s du r e q u é r a n t , ce 

d o c u m e n t est u n e photocopie réa l i sée en 1993 au p a r q u e t de C iz re , à 

p a r t i r de l 'or iginal d ' un r a p p o r t qu i a ensu i t e é té r e t i r é des doss iers . 

A la d e m a n d e des dé l égués de la C o m m i s s i o n , les a u t o r i t é s ont p rocédé 

à u n e pe rqu i s i t ion en vue d e r e t r o u v e r l 'or iginal du r appor t en 

ques t ion , mais en vain, ce qu i d ' a p r è s le G o u v e r n e m e n t r end son 

a u t h e n t i c i t é su je t te à cau t ion . Par a i l leurs , le d o c u m e n t or ig inal p o r t e u r 
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du n u m é r o de ré fé rence figurant sur la pho tocop ie é ta i t classé « secret » ; il 

n ' a donc pas pu ê t r e fourni à la Commis s ion . 

29. O u t r e les pièces s u s m e n t i o n n é e s , la C o m m i s s i o n a é g a l e m e n t 

e x a m i n é les copies de r eg i s t r e s de g a r d e à vue qui lui ont é té p r é s e n t é e s . 

Ces d o c u m e n t s conce rna i en t la g e n d a r m e r i e du d is t r ic t de Silopi 

( m e n t i o n s pour la pé r iode du 10 m a r s au 19 d é c e m b r e 1993), la d i rec t ion 

de la s û r e t é de Silopi (31 ju i l le t -2 d é c e m b r e 1993), la g e n d a r m e r i e 

c e n t r a l e d u d é p a r t e m e n t d e § i r n a k (23 s e p t e m b r e - 3 0 d é c e m b r e 1993) et 

l 'uni té des i n t e r r o g a t o i r e s de la g e n d a r m e r i e du d é p a r t e m e n t de § i rnak 

(31 ju i l le t 1993-13 j a n v i e r 1994). Le nom d 'Abdu lvahap T imur ta s , ne 

figure sur a u c u n de ces r eg i s t r e s . 

Le G o u v e r n e m e n t a fourni des copies m o n t r a n t les inscr ip t ions po r t ée s 

sur le r eg i s t r e de g a r d e à vue de l 'uni té des i n t e r r o g a t o i r e s s u s m e n t i o n n é e . 

Ces d o c u m e n t s i nd iquen t que Sadik E r d o g a n y a é té d é t e n u du 3 avril 1993 

au L ' m a i 1993 et N i m e t Nas du 16 j u i n 1992 au 16 ju i l le t 1992. D ' ap rè s le 

G o u v e r n e m e n t , les deux h o m m e s a u r a i e n t par la su i te é té t r ans fé ré s à la 

pr ison de type E de Diya rbak i r . La C o m m i s s i o n a d e m a n d é au 

G o u v e r n e m e n t de lui fourni r u n e copie des inscr ip t ions p e r t i n e n t e s sur les 

r eg i s t r e s de la pr ison en ques t ion , mais le G o u v e r n e m e n t n ' en a r ien fait. 

D. P r o c é d u r e d e v a n t l e s j u r i d i c t i o n s n a t i o n a l e s 

30. Le 15 oc tobre 1993, le r e q u é r a n t d é p o s a a u p r è s d ' u n p r o c u r e u r d e 

Silopi une d e m a n d e de r e n s e i g n e m e n t s sur le sort de son fils 

A b d u l v a h a p T i m u r t a § , don t il avait e n t e n d u dire qu' i l avait é té a r r ê t é le 

14 aoû t 1993. Le j o u r m ê m e , le p r o c u r e u r fit suivre la d e m a n d e à la 

g e n d a r m e r i e et à la d i rec t ion de la s û r e t é du d is t r ic t de Silopi, en 

l ' a c c o m p a g n a n t d ' une l e t t r e expl icat ive soll ici tant un e x a m e n de 

l 'affaire. Pa r une l e t t r e du 20 oc tobre 1993, H ù s a m D u r m u § , qu i 

c o m m a n d a i t la g e n d a r m e r i e du dis t r ic t de Silopi, i n fo rma le p r o c u r e u r 

q u ' A b d u l v a h a p T i m u r t a § n 'ava i t fait l 'objet d ' a u c u n e g a r d e à vue dans 

ses locaux et q u e ce nom n ' a p p a r a i s s a i t nul le pa r t d a n s ses r eg i s t r e s . 

3 1 . Le 21 oc tobre 1993, un p r o c u r e u r de Silopi recuei l l i t une déposi t ion 

du r e q u é r a n t . C e d e r n i e r y décr ivai t les c i r cons tances d a n s lesquel les son 

fils avait q u i t t é le foyer famil ial , d eux ans a u p a r a v a n t , et expl iqua i t qu ' i l 

avait appr i s pa r des t ie rs q u ' A b d u l v a h a p s 'é ta i t r e n d u en Syrie. Selon des 

in fo rma t ions o b t e n u e s à u n e d a t e r é c e n t e , A b d u l v a h a p avai t c e p e n d a n t é té 

a r r ê t é à Yenikoy p a r les forces de l 'o rdre et avait é t é vu en d é t e n t i o n à 

§ i rnak p a r Sadik E r d o g a n et N i m e t N a s . A la m ê m e d a t e , le p r o c u r e u r 

ad re s sa une l e t t r e à la g e n d a r m e r i e du dis t r ic t de Silopi, qu ' i l c h a r g e a de 

veiller à ce q u e les muhtars de Yenikoy et d 'Esenl i se p r é s e n t e n t au p a r q u e t 

pour y d é p o s e r ; il écrivit é g a l e m e n t au p r o c u r e u r d e § i r n a k afin que 

Sachk E r d o g a n et N i m e t Nas fussent e n t e n d u s . Le 29 d é c e m b r e 1993, la 
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g e n d a r m e r i e du d é p a r t e m e n t de § i rnak in forma le p a r q u e t de îj trnak 

qu 'e l le n ' é t a i t pas en m e s u r e de d o n n e r su i te à la d e m a n d e t e n d a n t à la 

convocat ion de Sadik E r d o g a n et de N i m e t Nas , car le p r e m i e r é ta i t 

d é t e n u à la pr ison de type E de Diya rbak i r et le second par t ic ipa i t à des 

opé ra t i ons à G u ç l ù k o n a k . Le 26 j a n v i e r 1994, les muhtars d 'Esenl i et de 

Yenikôy furent e n t e n d u s pa r A h m e t Yavuz, p r o c u r e u r de Silopi 

( p a r a g r a p h e 24 c i -dessus) . 

32. Le 10 m a r s 1994, A h m e t Yavuz écrivit au p a r q u e t de C iz re , le 

p r i an t de veiller à ce q u e le r e q u é r a n t vînt c o m p a r a î t r e à Silopi. C e t t e 

d e m a n d e fut t r a n s m i s e à la d i rec t ion de la s û r e t é de Ciz re qu i , le 28 m a r s 

1994, r épond i t q u e le r e q u é r a n t et sa famille ava ien t q u i t t é C iz re et q u e 

leur nouvel le a d r e s s e é t a i t i nconnue . Le 10 aoû t 1994, Seda t Erba§ , 

p r o c u r e u r de Silopi, pr ia à nouveau le p r o c u r e u r de Ciz re de veil ler à ce 

que le r e q u é r a n t c o m p a r û t à Silopi. Le m ê m e j o u r , Seda t Erba§ c h a r g e a 

é g a l e m e n t le p r o c u r e u r de G u ç l ù k o n a k de d e m a n d e r à B a h a t t i n A k t u g s'il 

connaissa i t p e r s o n n e l l e m e n t A b d u l v a h a p T i m u r t a g , si le r e q u é r a n t avai t 

pr is contac t avec lui et s'ils ava ien t pa r l é du sor t de son fils. Sedat Erba§ 

écrivit p a r a i l leurs aux p r o c u r e u r s de Diya rbak i r et de G u ç l ù k o n a k au 

sujet de Sadik E r d o g a n et N i m e t N a s , r e s p e c t i v e m e n t , en les p r i an t de 

d e m a n d e r à ces d e r n i e r s si ces d e u x h o m m e s ava ien t é té d é t e n u s en 

c o m p a g n i e d 'Abdu lvahap T i m u r t a g . 

33 . Le 23 aoû t 1994, Seda t Erbag, p r o c u r e u r de Silopi, i n fo rma son 

homologue de § t r n a k de l 'é ta t d ' a v a n c e m e n t de l ' enquê t e , en i n d i q u a n t 

q u e , d ' a p r è s les aud i t ions auxque l l e s il avait p rocédé , A b d u l v a h a p 

T i m u r t a § n 'ava i t é té d é t e n u ni p a r la g e n d a r m e r i e ni pa r la d i rec t ion de 

la s û r e t é du d i s t r ic t . Le r e q u é r a n t ayan t q u i t t é Ciz re pour u n e d e s t i n a t i o n 

i nconnue et n ' ayan t pas repr i s contac t avec le p a r q u e t de Silopi depu i s le 

21 oc tobre 1993, on pouvai t p e n s e r q u e son fils avai t é té r e t rouvé . Aussi le 

r e q u é r a n t avait-i l é t é convoqué le 10 aoû t 1994 au p a r q u e t de Silopi en vue 

du c l a s s e m e n t de l 'affaire. 

34. Le doss ier con t ien t é g a l e m e n t p lus ieurs l e t t r e s , écr i tes 

e s s en t i e l l emen t par des p r o c u r e u r s de Silopi et d ' E r u h , t e n d a n t à 

l ' audi t ion de B a h a t t i n Ak tug , Sadik E r d o g a n e t N i m e t N a s . 

35. Le 5 m a i 1995, N i m e t Nas déposa a u p r è s d 'un p r o c u r e u r de 

Diya rbak i r ( p a r a g r a p h e 25 c i -dessus) . 

36. Le 13 ju i l le t 1995, A h m e t Yavuz, p r o c u r e u r de Silopi, se déc la ra 

i n c o m p é t e n t et renvoya l 'affaire au p a r q u e t de § t rnak , car le r e q u é r a n t 

a l légua i t q u e son fils avait é té d é t e n u d a n s c e t t e ville. 

37. O z d e n K a r d e § , p r o c u r e u r à § t rnak , d é b u t a son ins t ruc t ion en 

p r ian t la d i rec t ion de la s û r e t é d e Çirnak et la g e n d a r m e r i e c e n t r a l e du 

d é p a r t e m e n t , le 24 ju i l l e t 1995, d ' e x a m i n e r les m e n t i o n s po r t ée s sur 

leurs r eg i s t r e s au t i t r e du mois d ' aoû t 1993, afin de r e c h e r c h e r si 

A b d u l v a h a p T i m u r t a § avait é té d é t e n u d a n s leurs locaux. P a r u n e l e t t r e 

du 9 août 1995, le c o m m a n d a n t de la g e n d a r m e r i e c e n t r a l e du 
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d é p a r t e m e n t de § i rnak r épond i t que le nom d ' A b d u l v a h a p T i m u r t a § ne 

figurait pas su r ses r eg i s t r e s . 

Les 13 et 15 aoû t 1995, un officier de g e n d a r m e r i e recuei l l i t les 

dépos i t ions de B a h a t t i n A k t u g e t d e Sadik E r d o g a n , r e s p e c t i v e m e n t 

( p a r a g r a p h e s 25 et 26 c i -dessus) . Le 28 d é c e m b r e 1995, N i m e t Nas fut 

e n t e n d u p a r un p r o c u r e u r de Diya rbak i r ( p a r a g r a p h e 25 c i -dessus) . 

Le 26 février 1996, u n a u t r e p r o c u r e u r de § i r n a k p r i a le p a r q u e t de 

Silopi d ' i n t e r r o g e r les h a b i t a n t s des vil lages de Yenikôy, G e r m i k , Kar t ik 

et K u t m s sur ce qu ' i l s sava ien t d 'Abdu lvahap T i m u r t a § et d ' u n e ga rde à 

vue don t il a u r a i t fait l 'objet . Les déc l a r a t i ons de neuf vil lageois furent 

recuei l l ies les 7 et 8 m a r s 1996 ( p a r a g r a p h e 27 c i -dessus) . 

Le 2 avril 1996, Sadik E r d o g a n fit une dépos i t ion a u p r è s d ' O z d e n 

K a r d e § , p r o c u r e u r de § i rnak ( p a r a g r a p h e 25 c i -dessus) . Le 22 avril 1996, 

un p r o c u r e u r de Siirt recueil l i t la dépos i t ion de B a h a t t i n A k t u g 

( p a r a g r a p h e 26 c i -dessus) . 

38. Le 3 j u i n 1996, O z d e n Karcle§, p r o c u r e u r de § i rnak , déc ida de 

c lasser l 'affaire. Le t ex te de sa décis ion dresse la l iste des d i f férentes 

r e c h e r c h e s effectuées a u cours de l ' e n q u ê t e et r é s u m e les dépos i t ions 

recuei l l ies . C 'es t « e n ra ison du c a r a c t è r e a b s t r a i t de la p la in te du 

r e q u é r a n t » q u e le p r o c u r e u r a conclu qu ' i l convenai t de clore le dossier . 

Le fait q u e le r e q u é r a n t soit p a r t i p o u r u n e d e s t i n a t i o n i n c o n n u e ap rè s le 

dépô t de sa p la in te est é g a l e m e n t e n t r é en ligne de c o m p t e . En o u t r e , 

selon le p r o c u r e u r , il é ta i t d ' a u t a n t plus p robab le q u ' A b d u l v a h a p 

T i m u r t a § é ta i t m e m b r e de l ' o rgan i sa t ion t e r r o r i s t e P K K qu ' i l é ta i t 

p r é s u m é avoir é té r e sponsab le du P K K en Syrie et qu ' i l é ta i t r eche rché 

par la sect ion de la d i rec t ion d e la s û r e t é de § t rnak c h a r g é e de la 

p r éven t i on d u t e r r o r i s m e . 

E. A p p r é c i a t i o n d e s p r e u v e s e t c o n s t a t a t i o n s e f f e c t u é e s par la 

C o m m i s s i o n 

39. Les faits de la cause é t a n t con t rove r sés , la C o m m i s s i o n a m e n é une 

e n q u ê t e avec l ' ass is tance des pa r t i e s , et a admis des p reuves l i t t é ra les , 

n o t a m m e n t les d é c l a r a t i o n s écr i t es et les p rocès -verbaux des dépos i t ions 

o ra les de six t é m o i n s : le r e q u é r a n t ; B a h a t t i n A k t u g ; Azmi G û n d o g a n , qui 

c o m m a n d a i t la g e n d a r m e r i e du dis t r ic t de Silopi j u s q u ' a u 4 aoû t 1993; 

H û s a m D u r m u § , qui c o m m a n d a i t la g e n d a r m e r i e du d is t r ic t de Silopi 

e n t r e le 17 juillet 1993 et 1995; Erol T u n a , qui c o m m a n d a i t la 

g e n d a r m e r i e c e n t r a l e d u d é p a r t e m e n t de § i r n a k à l ' époque des fa i t s ; e t 

Seda t Erba§ , p r o c u r e u r à Silopi du 4 ju i l le t 1994 à oc tobre 1996. 

C inq a u t r e s t é m o i n s qui ava ien t é té ci tés à c o m p a r a î t r e ne se 

p r é s e n t è r e n t p a s : les muhtars de Yenikôy et d ' E s c n l i ; O z d e n K a r d e § , 

p r o c u r e u r à § i r n a k ; Sadik E r d o g a n et N i m e t N a s . Le G o u v e r n e m e n t a 
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aff i rmé q u e le muhtar de Yenikôy n 'avai t pas é t é vu depu i s une a n n é e et 

qu ' i l a u r a i t é té enlevé p a r le PKK. Après l ' audi t ion , le G o u v e r n e m e n t a 

p rodu i t une dépos i t ion du muhtar d 'Esenl i , d a n s laquel le celui-ci 

exp l iqua i t qu ' i l n ' ava i t pas é té en m e s u r e de se r e n d r e à l ' audi t ion en 

ra ison de son g r a n d âge e t de l ' insuffisance d e ses moyens f inanciers . P a r 

l e t t r e , O z d e n Karde§ a in formé la C o m m i s s i o n qu ' i l n 'ava i t r ien à a jou te r 

aux in fo rmat ions c o n t e n u e s d a n s le doss ier et qu ' i l ne s ' es t imai t donc pas 

t e n u d e c o m p a r a î t r e . P e n d a n t l ' aud i t ion effectuée à A n k a r a , les d é l é g u é s 

de la C o m m i s s i o n ont é té in formés q u e Sadik E r d o g a n et N i m e t Nas 

é t a i en t en pr ison à Diya rbak i r . 

D a n s son r a p p o r t ( p a r a g r a p h e 267) , la C o m m i s s i o n a c o n s t a t é q u e le 

G o u v e r n e m e n t avait m a n q u é à l 'obl igat ion qui lui incombai t en v e r t u de 

l ' anc ien ar t ic le 28 § 1 a) de la Conven t ion , à savoir celle de fourni r t ou t e s 

facilités nécessa i res à la C o m m i s s i o n pour qu 'e l le puisse é tab l i r les faits de 

l 'espèce. Elle s 'est appuyée s u r : 

i. le fait q u e le G o u v e r n e m e n t n 'ava i t pas p rodui t la copie des 

m e n t i o n s po r t ée s su r les r eg i s t r e s de la pr ison de type E de Diya rbak i r 

c o n c e r n a n t la d é t e n t i o n d a n s ces locaux de Sadtk E r d o g a n et N i m e t Nas 

( p a r a g r a p h e 29 ci-dessus) ; 

ii. le fait que le G o u v e r n e m e n t n 'avai t pas a s su ré la c o m p a r u t i o n du 
t é m o i n O z d e n Karde§ . 

40. Q u a n t aux dépos i t ions o ra les , la C o m m i s s i o n est consc ien te des 

difficultés i n h é r e n t e s à l ' éva lua t ion d ' é l é m e n t s o b t e n u s o r a l e m e n t p a r 

l ' i n t e r m é d i a i r e d ' i n t e r p r è t e s . Elle a donc p r ê t é une a t t e n t i o n t o u t e 

p a r t i c u l i è r e à la s ignif icat ion à d o n n e r aux d é c l a r a t i o n s des t é m o i n s qu i 

ont c o m p a r u devan t ses dé l égués . 

Lo r sque , c o m m e en l 'espèce, les réci ts des é v é n e m e n t s sont 

con t r ad i c to i r e s , la C o m m i s s i o n r e g r e t t e p a r t i c u l i è r e m e n t l ' absence 

d ' e x a m e n jud ic ia i r e approfondi au n iveau i n t e r n e . Elle est consc ien te de 

ses p rop res l imi tes en t a n t q u e j u r id i c t i on de p r e m i è r e ins tance appe lée à 

é tab l i r les faits. Aux p r o b l è m e s l ingu i s t iques évoqués ci-dessus s 'a joute 

l ' inévi table m a n q u e de conna i s sance approfondie et d i r ec te de la 

s i t ua t ion d a n s la rég ion . En o u t r e , la C o m m i s s i o n n 'a pas le pouvoir de 

c o n t r a i n d r e des t é m o i n s à c o m p a r a î t r e e t t é m o i g n e r . En l 'espèce, a lors 

qu 'e l le avai t fait c i t e r onze t é m o i n s à c o m p a r a î t r e , seuls six d ' e n t r e eux , 

don t le r e q u é r a n t , ont ef fec t ivement déposé . La C o m m i s s i o n a donc eu la 

difficile t â che d ' é t ab l i r les faits en l ' absence d ' é l é m e n t s suscept ib les d ' ê t r e 

i m p o r t a n t s . 

Les conclusions de la C o m m i s s i o n peuven t se r é s u m e r c o m m e sui t . 

/. L'arrestation et la détention alléguées d'Abdulvahap Timurtas 

4 1 . En e x a m i n a n t la copie d u r a p p o r t d ' i n t e rven t i on p r o d u i t e pa r les 

r e p r é s e n t a n t s du r e q u é r a n t ( p a r a g r a p h e 28 c i -dessus) , la C o m m i s s i o n a 
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observé d ' e m b l é e q u e H ù s a m D u r m u § , a u t e u r p r é s u m é dud i t d o c u m e n t , 

avai t aff i rmé d e v a n t les dé l égués q u e la s i g n a t u r e f igurant su r la 

photocopie r e s sembla i t à la s i enne . P a r a i l leurs , le style et la p r é s e n t a t i o n 

du r appor t c o r r e s p o n d a i e n t à ceux d ' u n fo rmula i r e v ierge p r é s e n t é par le 

G o u v e r n e m e n t . A suppose r q u e la pho tocopie fût un faux, le sys t ème de 

n u m é r o t a t i o n employé p a r la g e n d a r m e r i e impl iqua i t qu ' i l ex is tâ t un 

a u t r e d o c u m e n t p o r t a n t le m ê m e n u m é r o de ré férence que la p h o t o c o p i e ; 

en ve r tu de l 'ancien a r t i c le 28 § 1 a) de la C o n v e n t i o n , il incombai t a lors au 

G o u v e r n e m e n t de fourni r ce d o c u m e n t . La C o m m i s s i o n a j u g é inaccep tab le 

q u e la consu l t a t ion de ce d o c u m e n t lui soit refusée sous p r é t e x t e qu'i l 

a u r a i t é té classé sec re t . Enfin, la C o m m i s s i o n n ' a pas é té conva incue par 

l ' a r g u m e n t du G o u v e r n e m e n t selon lequel un r a p p o r t c o n c e r n a n t une 

o p é r a t i o n m e n é e à Silopi n ' a u r a i t pas é té envoyé au p a r q u e t de Ciz re (où, 

d ' a p r è s les r e p r é s e n t a n t s du r e q u é r a n t , fut t rouvé l 'original à p a r t i r d u q u e l 

la photocopie a é t é r é a l i s é e ; p a r a g r a p h e 28 c i -dessus) . A cet é g a r d , la 

C o m m i s s i o n a pr is en c o m p t e la dépos i t ion ora le de H ù s a m Durants , selon 

laquel le il au ra i t dit au r e q u é r a n t de s igna le r la d i spa r i t ion de son fils aux 

a u t o r i t é s de C iz re , pa rce q u e c 'é ta i t la ville don t A b d u l v a h a p é ta i t 

o r ig ina i re et où les p r o c é d u r e s p o u r r a i e n t suivre leur cours . En o u t r e , le 

r e q u é r a n t a ind iqué qu ' i l avai t déposé p la in te a u p r è s du p a r q u e t de Cizre 

e t qu ' i l avai t é t é in fo rmé p a r la b r i gade de § i rnak q u e la r é p o n s e à ses 

inves t iga t ions sera i t ad r e s sée à C iz re . 

La C o m m i s s i o n a conclu que le d o c u m e n t p r é s e n t é é ta i t la photocopie 

d ' u n a u t h e n t i q u e r a p p o r t d ' i n t e r v e n t i o n fa isant r e s so r t i r q u ' A b d u l v a h a p 

T i m u r t a s avait é té a r r ê t é le 14 août 1993. 

42. P r o c é d a n t à l ' appréc ia t ion des a u t r e s pièces à sa disposi t ion, la 

C o m m i s s i o n a observé q u e c e r t a i n s po in t s du réci t fait p a r le r e q u é r a n t 

é t a i e n t é tayés pa r les d i res des t é m o i n s . Ainsi , H ù s a m D u r m u § a r econnu 

devan t les dé l égués que le r e q u é r a n t lui avai t a p p o r t é u n e p h o t o g r a p h i e 

d e son fils, et a conf i rmé q u e les p e r s o n n e s a r r ê t é e s p o u r des infract ions 

liées au P K K é t a i en t parfois exh ibées d a n s les vil lages ou p r é s e n t é e s aux 

muhtars à des fins d ' ident i f ica t ion . La C o m m i s s i o n a pa r a i l leurs e s t imé 

q u e les p r é t e n d u s l iens d ' A b d u l v a h a p T i m u r t a § avec le P K K , évoqués par 

N i m e t Nas et p a r O z d e n K a r d e § , p r o c u r e u r de Çirnak ( p a r a g r a p h e s 25 et 

38 c i -dessus) , é t a i e n t p e u t - ê t r e à l 'or igine de son a r r e s t a t i o n . 

La C o m m i s s i o n a cons idéré q u e les é l é m e n t s recueil l is ne p e r m e t t a i e n t 

pas de conc lure q u e Sadik E r d o g a n et N i m e t Nas é t a i en t ef fec t ivement 

i nca rcé ré s à la p r i son de type E de Diya rbak i r , c o m m e l 'affirmait le 

G o u v e r n e m e n t , à l ' époque où, d ' ap rè s le r e q u é r a n t , ils ava ien t vu 

A b d u l v a h a p en d é t e n t i o n à § i rnak . A cet é g a r d , elle a observé q u e le 

G o u v e r n e m e n t n ' ava i t fourni a u c u n e photocopie des reg i s t res de la 

pr ison p e r t i n e n t s ( p a r a g r a p h e 29 c i -dessus) . 

P a r a i l leurs , la C o m m i s s i o n a j u g é qu 'e l l e ne pouvai t g u è r e se fier aux 

déc la ra t ions faites d e v a n t les a u t o r i t é s i n t e r n e s p a r Sadik E r d o g a n et 



366 ARRÊT TIMURTAS c. TURQUIE 

N i m e t N a s , qui n ia ien t avoir vu le fils du r e q u é r a n t en d é t e n t i o n . D e v a n t 

les dé l égués , le r e q u é r a n t a r e l a t é une conversa t ion avec Sachk E r d o g a n , 

au cours de laquel le ce d e r n i e r l 'avait informé q u e , lors de son p r e m i e r 

i n t e r r o g a t o i r e pa r les g e n d a r m e s , il avait conf i rmé avoir vu 

A b d u l v a h a p , ma i s qu ' i l s 'é ta i t a lors h e u r t é à l ' incrédul i té et à la c o l è r e ; 

c 'est p o u r q u o i , lors du second i n t e r r o g a t o i r e , il avait aff i rmé ne pas avoir 

vu A b d u l v a h a p . La C o m m i s s i o n a e s t imé r évé l a t eu r le fait q u e le 

r e q u é r a n t ait r a p p o r t é ce t t e conversa t ion d a n s sa dépos i t ion ora le avan t 

m ê m e q u e le procès-verbal du t é m o i g n a g e de Sadik E r d o g a n lui soit 

soumis pa r les dé l égués . Si, d ' a p r è s la p r e m i è r e dépos i t ion , Sadik 

E r d o g a n a déc la ré n ' avo i r j a m a i s e n t e n d u le n o m d ' A b d u l v a h a p 

T i m u r t a § , il ressor t de la seconde dépos i t ion q u e ce nom lui é ta i t 

famil ier . Ces déc l a ra t ions r e n f e r m e n t donc u n e con t r ad ic t ion f r appan te 

qu i , de l 'avis d e la C o m m i s s i o n , n ' ex i s t e r a i t pas si les d e u x dépos i t ions 

ava ien t é t é s incères . 

D ' u n a u t r e cô té , aux dépos i t ions de B a h a t t i n A k t u g , la C o m m i s s i o n a 

p ré fé ré celles du r e q u é r a n t , d o n t le t é m o i g n a g e ora l concorda i t l a r g e m e n t 

avec ses d iverses a u t r e s déc l a r a t i ons , et que les dé légués ont j u g é crédib le 

et conva incan t . D ' a p r è s le procès-verbal des déc l a r a t i ons fai tes pa r 

B a h a t t i n A k t u g le 13 août 1995, celui-ci a nié savoir quoi q u e ce soit du 

r e q u é r a n t et de son fils, alors que de t o u t e évidence il conna issa i t assez 

bien au moins le r e q u é r a n t . En o u t r e , B a h a t t i n A k t u g n ' a pas pu 

exp l ique r de m a n i è r e conc luan t e aux dé légués pour quel le ra ison le 

r e q u é r a n t a u r a i t voulu lui n u i r e , c o m m e il l 'avait aff irmé aux g e n d a r m e s 

d a n s sa dépos i t ion . 

43 . Les dépos i t ions des neu f vil lageois et du fils du muhtar de Ycnikôy 

n 'on t pas pe rmis d ' é t ab l i r cp t 'Abdulvahap T i m u r t a § n ' a pas é té a r r ê t é , 

c o m m e le r e q u é r a n t le p r é t e n d , ca r on a u n i q u e m e n t d e m a n d é à ces 

p e r s o n n e s si elles conna i s sa ien t A b d u l v a h a p T i m u r t a § . Les dépos i t ions 

des tnuhtars de Yenikôy et d 'Esenl i sont con t r ad ic to i r e s . 

44. Enfin, la C o m m i s s i o n a e x a m i n é les pho tocop ies des r eg i s t r e s de 

g a r d e à vue qui lui ava ien t é t é c o m m u n i q u é e s . Elle a é té t roub lée pa r le 

n o m b r e d ' a n o m a l i e s déce lées et a observé qu 'e l le avait dé jà d o u t é de 

l ' exac t i t ude des r eg i s t r e s d e g a r d e à vue p r é s e n t é s d a n s d ' a u t r e s affaires 

re la t ives à des faits s u r v e n u s d a n s le Sud-Est de la T u r q u i e . C o m p t e t e n u 

des a n o m a l i e s re levées en l 'espèce d a n s les reg i s t res , la C o m m i s s i o n a 

conclu que l'on ne pouvai t s ' appuyer sur ces pièces pour é tab l i r 

q u ' A b d u l v a h a p T imur tas , n ' a pas fait l 'objet d ' u n e g a r d e à vue . 

45 . E t a n t d o n n é qu ' i l ne lui a é t é soumis a u c u n e pièce de n a t u r e à 

ré fu te r les a f f i rmat ions du r e q u é r a n t , ma i s q u e ce r t a in s é l é m e n t s ont au 

c o n t r a i r e conf i rmé les griefs de celui-ci, et é t a n t a d m i s que le r a p p o r t 

d ' i n t e r v e n t i o n est a u t h e n t i q u e , la C o m m i s s i o n est p a r v e n u e à la 

conclus ion q u e , le 14 aoû t 1993, A b d u l v a h a p T imur tas , a b ien é té a r r ê t é 

p rès du village de Yenikôy par des g e n d a r m e s r a t t a c h é s à la g e n d a r m e r i e 
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du dis t r ic t de Silopi, avan t d ' ê t r e placé en g a r d e à vue à Silopi. P a r la sui te , 

il a é té t r ans fé ré vers un lieu de d é t e n t i o n de § t rnak , p r o b a b l e m e n t l 'uni té 

des i n t e r r o g a t o i r e s de la g e n d a r m e r i e cen t r a l e du d é p a r t e m e n t . 

2. Allégation de mauvais traitements subis par Abdulvahap Timurtas en 

détention 

46. La C o m m i s s i o n a e s t imé qu'i l n 'y avai t pas su f f i samment 

d ' é l é m e n t s de p r e u v e pour conclure q u ' A b d u l v a h a p T i m u r t a § a subi des 

ac tes de t o r t u r e ou des m a u v a i s t r a i t e m e n t s au cours de sa d é t e n t i o n . 

3. L'enquête sur la disparition alléguée d'Abdulvahap Timurtas 

47. La C o m m i s s i o n a a d m i s q u e , d a n s l 'espace d ' une s e m a i n e ap rès 

avoir appr i s l ' a r r e s t a t i on de son fils, s u r v e n u e le 14 aoû t 1993, le 

r e q u é r a n t avai t c h e r c h é à e n t r e r en con tac t avec diverses a u t o r i t é s pour 

avoir des nouvel les de lu i ; or la p r e m i è r e m e s u r e des a u t o r i t é s a t t e s t é e 

pa r des d o c u m e n t s n ' a é té pr i se que le 15 oc tobre 1993. U n long laps de 

t e m p s s'est ensu i t e écoulé avan t q u e les t é m o i n s dés ignés pa r le r e q u é r a n t 

soient e n t e n d u s . U n t rès g r a n d n o m b r e de ces dépos i t ions n 'on t du res te 

q u ' u n e va l eu r l imi tée , ca r on a s i m p l e m e n t d e m a n d é aux t é m o i n s s'ils 

conna i s sa ien t le r e q u é r a n t ou son fils, et non pas s'ils sava ien t q u e deux 

pe r sonnes - don t ils pouva ien t ignore r les n o m s - ava ien t é té a r r ê t é e s . 

L 'a l lusion d ' un t é m o i n (le muhtar d 'Esenl i ) à un tel inc ident n ' a pas été 

re levée et a m ê m e été d é m e n t i e , pu i sque d a n s sa décis ion de classer 

l 'affaire, O z d e n K a r d e § a ind iqué q u e le muhtar d 'Esenl i n ' é t a i t au cou ran t 

d ' aucun fait re la t i f à une d é t e n t i o n . De plus , c'est s e u l e m e n t p rès de deux 

ans ap rè s l ' a r r e s t a t i on p r é s u m é e d 'Abdu lvahap q u e l'on a r eche rché 

officiel lement s'il avait é té p lacé d a n s une s t r u c t u r e de d é t e n t i o n à § t rnak . 

Les p r o c u r e u r s qui ont pris p a r t a u x inves t iga t ions ont négl igé d ' in spec te r 

p e r s o n n e l l e m e n t les l ieux de d é t e n t i o n des d i f férentes g e n d a r m e r i e s et 

d i rec t ions de la s û r e t é , et de consu l t e r les r eg i s t r e s de ga rde à vue 

c o r r e s p o n d a n t s . Ils n 'on t pas d e m a n d é au p e r s o n n e l de la g e n d a r m e r i e du 

dis t r ic t de S i l o p i - q u i au ra i t a r r ê t é le fils du r e q u é r a n t - s'il avai t p rocédé à 

une opé ra t i on au m o m e n t et au lieu ind iqués . 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

48. D a n s son m é m o i r e , le G o u v e r n e m e n t n ' a fourni sur les disposi t ions 

légales i n t e r n e s a u c u n e précis ion pouvan t avoir une inc idence en l 'espèce. 

Aussi la C o u r se réfère- t -e l le à l ' aperçu du droi t i n t e r n e livré d a n s d ' a u t r e s 

a r r ê t s , n o t a m m e n t Kur t c. T u r q u i e du 25 m a i 1998 (Recueil des arrêts et 

décisions 1998-III, pp . 1169-1 170, §§ 56-62) et T e k i n c. T u r q u i e du 9 juin 

1998 {Recueil 1998- IV,pp . 1512-1513, §§ 25-29). 
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A. Etat d ' u r g e n c e 

49. D e p u i s 1985 envi ron , de g raves t roub le s font r age d a n s le Sud-Est 

de la T u r q u i e e n t r e les forces de l 'o rdre et les m e m b r e s du P K K . D ' a p r è s 

le G o u v e r n e m e n t , ce conflit a coû té la vie à des mil l iers de civils et de 

m e m b r e s des forces de l 'o rdre . 

50. D e u x g r a n d s déc re t s c o n c e r n a n t la rég ion du Sud-Est on t é té 

a d o p t é s en appl ica t ion de la loi sur l ' é ta t d ' u r g e n c e (loi n° 2935 du 

25 oc tobre 1983). Le p r e m i e r - le déc re t n" 285 (du 10 ju i l le t 1987) -

ins t i tue un g o u v e r n o r a t de la r ég ion soumise à l ' é ta t d ' u rgence d a n s dix 

des onze d é p a r t e m e n t s du Sud-Est de la T u r q u i e . Aux t e r m e s de son 

ar t ic le 4 b) et d ) , l ' en semble des forces de l 'o rdre pr ivées et pub l iques , 

ainsi que le c o m m a n d e m e n t de la force de paix pub l ique de la 

g e n d a r m e r i e , sont à la d isposi t ion du g o u v e r n e u r de région. 

5 1 . Le second - le déc re t n" 430 (du 16 d é c e m b r e 1990) - renforce les 

pouvoirs du g o u v e r n e u r de rég ion , qu ' i l habi l i te p a r e x e m p l e à o r d o n n e r 

des t r ans f e r t s ho r s de la rég ion de fonc t ionna i res et d ' a g e n t s des services 

publ ics , n o t a m m e n t des j u g e s et p r o c u r e u r s . Il prévoit en son ar t ic le 8 : 

«La responsabilité pénale, financière ou juridique, du gouverneur de la région 

soumise à l'état d'urgence ou du préfet d'une région où a été proclamé l'état d'urgence 

ne saurait être engagée pour des décisions ou des actes pris dans l'exercice des pouvoirs 

que leur confère le présent décret, et aucune action ne saurait être intentée en ce sens 

contre l'Etat devant quelque autorité judiciaire que ce soit, sans préjudice du droit pour 

la victime de demander réparation à l'Etat des dommages injustifiés subis par elle. » 

B. D i s p o s i t i o n s c o n s t i t u t i o n n e l l e s s u r la r e s p o n s a b i l i t é 

a d m i n i s t r a t i v e 

52. L 'a r t i c le 125 §§ 1 et 7 de la C o n s t i t u t i o n t u r q u e énonce : 

«Tout acte ou décision de l 'administration est susceptible d'un contrôle juridictionnel 
(...) 

L'administration est tenue de réparer tout dommage résultant de ses actes et 

mesures. •> 

53 . La disposi t ion p réc i t ée ne souffre a u c u n e res t r i c t ion , m ê m e en cas 

d ' é t a t d ' u r g e n c e ou de g u e r r e . Le second a l inéa ne r e q u i e r t pas fo rcément 

d ' a p p o r t e r la p reuve de l ' exis tence d ' u n e faute de l ' admin i s t r a t i on , don t la 

r esponsab i l i t é revê t un c a r a c t è r e absolu et objectif fondé sur la théor i e du 

« r i s q u e social» . L ' a d m i n i s t r a t i o n peu t donc i n d e m n i s e r q u i c o n q u e est 

v ic t ime d 'un pré judice r é s u l t a n t d ' ac tes c o m m i s p a r des p e r s o n n e s non 

ident i f iées ou des t e r ro r i s t e s , lo rsque l 'on peu t dire q u e l 'E ta t a m a n q u é 

à son devoir de m a i n t e n i r l 'ordre et la s û r e t é publ ics , ou à son obl igat ion 

de s a u v e g a r d e r la vie et la p r o p r i é t é individuel les . 

54. Des pou r su i t e s p e u v e n t ê t r e e n g a g é e s con t r e l ' a d m i n i s t r a t i o n 

devan t les j u r id i c t ions a d m i n i s t r a t i v e s , dont la p r o c é d u r e est écr i te . 
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C. D r o i t p é n a l e t p r o c é d u r e p é n a l e 

55. Le code péna l t u r c ér ige en infract ion le fait : 

- de pr iver a r b i t r a i r e m e n t un individu de sa l iber té (ar t ic le 179 en 

géné ra l et a r t ic le 181 p o u r les fonc t ionnai res ) ; 

- de p ro fé re r des m e n a c e s (ar t ic le 191) ; 

- de s o u m e t t r e un individu à la t o r t u r e ou à des mauva i s t r a i t e m e n t s 

(ar t ic les 243 et 245) ; 

- de c o m m e t t r e un homicide involonta i re (ar t ic les 452 et 459) , un 

homic ide vo lon ta i re (ar t ic le 448) ou un assass ina t (ar t ic le 450) . 

56. C o n f o r m é m e n t aux ar t ic les 151 et 153 du code de p rocédure 

péna l e , il est possible, pour ces d i f férentes infract ions , de p o r t e r p la in te 

a u p r è s du p r o c u r e u r de la R é p u b l i q u e ou des a u t o r i t é s a d m i n i s t r a t i v e s 

locales. Le p r o c u r e u r qui est in formé de q u e l q u e m a n i è r e q u e ce soit 

d ' une s i t ua t ion p e r m e t t a n t de s o u p ç o n n e r q u ' u n e infract ion a été 

c o m m i s e est t enu d ' e n q u ê t e r sur les faits pour déc ide r s'il y a lieu 

d ' e n g a g e r des pou r su i t e s (ar t ic le 153). Les p la in tes peuven t ê t r e écr i tes 

ou ora les . Le p l a ignan t p e u t faire appe l de la décision du p r o c u r e u r de ne 

pas e n g a g e r de pour su i t e s . 

D. D i s p o s i t i o n s d e dro i t c ivi l 

57. T o u t ac te i l légal commis par un fonc t ionna i re , qu ' i l s 'agisse d ' une 

infract ion p é n a l e ou d 'un déli t civil, p r o v o q u a n t un d o m m a g e m a t é r i e l ou 

mora l , peu t faire l 'objet d ' u n e ac t ion en r é p a r a t i o n devan t les ju r id i c t ions 

civiles de droi t c o m m u n . Aux t e r m e s de l 'ar t icle 41 du code des 

obl iga t ions , t ou t e p e r s o n n e v ic t ime d ' u n d o m m a g e r é s u l t a n t d ' u n acte 

i l légal peu t d e m a n d e r r é p a r a t i o n à l ' a u t e u r p r é s u m é de celui-ci, qu ' i l ait 

agi d é l i b é r é m e n t , p a r négl igence ou p a r i m p r u d e n c e . Les ju r id ic t ions 

civiles peuven t accorder r é p a r a t i o n au t i t r e des d o m m a g e s p a t r i m o n i a u x 

(ar t ic le 46 du code des obl igat ions) ou e x t r a p a t r i m o n i a u x (ar t ic le 47 du 

m ê m e code) . 

E. I m p a c t d u d é c r e t n" 2 8 5 

58. D a n s le cas d ' ac tes de t e r r o r i s m e p r é s u m é s , le p r o c u r e u r est privé 

de sa c o m p é t e n c e au profit d ' un sys tème dis t inct de p r o c u r e u r s et de cours 

de s û r e t é de l 'E ta t r épa r t i s dans t ou t e la T u r q u i e . 

59. Le p r o c u r e u r est é g a l e m e n t privé de sa c o m p é t e n c e s 'agissant 

d ' inf ract ions i m p u t é e s à des m e m b r e s des forces de l 'o rdre d a n s la rég ion 

soumise à l ' é ta t d ' u r g e n c e . Le déc re t n" 285 prévoi t e n son ar t ic le 4 § 1 que 

t ou t e s les forces de l 'o rdre p lacées sous le c o m m a n d e m e n t du g o u v e r n e u r 

de région ( p a r a g r a p h e 50 ci-dessus) sont assu je t t i es à la loi de 1914 sur les 
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pou r su i t e s dont les fonc t ionna i res peuven t faire l 'objet p o u r les ac tes 

accompl is d a n s le c ad re de leurs fonct ions. Dès lors , le p r o c u r e u r qu i 

reçoit u n e p la in te d é n o n ç a n t u n ac te dé l i c tueux c o m m i s p a r u n m e m b r e 

des forces de l ' o rd re a l 'obl igat ion de déc l iner sa c o m p é t e n c e et de 

t r a n s f é r e r le doss ier au conseil admin is t ra t i f . C e d e r n i e r se compose de 

fonc t ionnai res et est p rés idé pa r le g o u v e r n e u r . S'il déc ide de ne pas 

poursu iv re , sa décision fait a u t o m a t i q u e m e n t l 'objet d 'un recours en 

Consei l d ' E t a t . U n e fois pr ise la décis ion de poursu iv re , c 'est au 

p r o c u r e u r qu' i l i ncombe d ' i n s t ru i r e l 'affaire. 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

60. D a n s son m é m o i r e , le r e q u é r a n t invite la C o u r à c o n s t a t e r q u e 

l 'E ta t d é f e n d e u r a enf re in t les a r t ic les 2, 5, 13 et 18 de la C o n v e n t i o n du 

fait de la « d i s p a r i t i o n » de son fils, et qu ' i l a l u i -même été v ic t ime d ' une 

violat ion de l 'ar t ic le 3. P a r a i l leurs , il fait valoir q u e l 'E ta t d é f e n d e u r a 

m a n q u é aux obl iga t ions qui lui i ncomba ien t en ve r tu des anc iens 

ar t ic les 25 et 28 § 1 a ) . Il pr ie la C o u r de lui oc t royer une sa t i s fac t ion 

équ i t ab l e au t i t r e de l 'ar t icle 41 de la Conven t ion . 

6 1 . Le G o u v e r n e m e n t , q u a n t à lui, sou t i en t d a n s son m é m o i r e q u e les 

griefs du r e q u é r a n t ne sont pas é tayés pa r des p reuves . Il e s t i m e q u e la 

r e q u ê t e a é t é i n t rodu i t e d a n s l ' i n t en t ion de d i sc réd i t e r les forces de l 'o rdre 

qui s ' app l iquen t à l u t t e r con t re les violences t e r r o r i s t e s des s é p a r a t i s t e s . 

E N D R O I T 

I. SUR L 'OBJET DU LITIGE 

62. D a n s sa r e q u ê t e à la C o m m i s s i o n , le r e q u é r a n t a l léguai t 

n o t a m m e n t la viola t ion de l 'ar t icle 3 de la C o n v e n t i o n à l ' égard de son 

fils, ainsi que la viola t ion de l 'ar t ic le 14 c o m b i n é avec les a r t ic les 2, 3 et 5. 

Le r e q u é r a n t n ' a y a n t pas m a i n t e n u ces griefs d a n s la p r o c é d u r e devan t 

elle, la C o u r ne voit pas de ra isons de les e x a m i n e r d'office (voir, mutatis 

mutandis, l ' a r rê t P a r t i c o m m u n i s t e unifié de T u r q u i e et a u t r e s c. T u r q u i e 

du 30 j a n v i e r 1998, Recueil 1998-1, p. 28, § 62). L'affaire déférée à la C o u r 

por te donc sur des griefs re levan t des a r t ic les 2, 3 - à l ' égard du 

r e q u é r a n t - , 5, 13, 18 et 34 de la Conven t i on . 

II. SUR L 'APPRÉCIATION DES FAITS PAR LA C O U R 

63. La C o u r r appe l l e sa j u r i s p r u d e n c e c o n s t a n t e d ' ap rè s laquel le le 

sy s t ème de la C o n v e n t i o n a n t é r i e u r au 1 e r n o v e m b r e 1998 confiait en 
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p r e m i e r l ieu à la C o m m i s s i o n l ' é t ab l i s semen t et la vérif icat ion des faits 

(anc iens ar t ic les 28 § 1 et 31) . Si la C o u r n 'es t pas liée pa r les 

c o n s t a t a t i o n s de la Commis s ion et d e m e u r e l ibre d ' app réc i e r les faits 

e l l e - m ê m e à la l umiè re de tous les é l é m e n t s qu 'e l l e possède , elle n ' u se de 

ses p rop res pouvoirs en la m a t i è r e que d a n s des c i rcons tances 

excep t ionne l l e s (voir, p a r m i d ' a u t r e s , l ' a r rê t Akd iva r et a u t r e s c. T u r q u i e 

du 16 s e p t e m b r e \996,Recueil 1996-PV, p . 1214, § 78). 

64. E n l 'espèce, la C o u r soul igne q u e la C o m m i s s i o n est pa rvenue à 

ses conclusions a p r è s l ' audi t ion de t é m o i n s p a r u n e dé l éga t ion qu i s'est 

r e n d u e à A n k a r a ( p a r a g r a p h e s 14 et 39 c i -dessus) . Elle relève q u e les 

a l l éga t ions du r e q u é r a n t c o n c e r n a n t l ' a r r e s t a t i on de son Fils et d 'un 

h o m m e de na t iona l i t é sy r ienne , le 14 août 1993, près du vil lage de 

Yenikôy, sont co r roborées p a r le d o c u m e n t p r é s e n t é en son n o m aux 

dé l égués de la C o m m i s s i o n ( p a r a g r a p h e 28 c i -dessus) . La C o m m i s s i o n 

n ' ayan t eu conna i ssance d ' a u c u n t é m o i g n a g e di rec t sur ce t t e 

a r r e s t a t i o n ou sur la d é t e n t i o n d 'Abdu lvahap T i m u r t a § qui a u r a i t suivi, 

le po in t de savoir si ce d o c u m e n t est la photocopie d ' un a u t h e n t i q u e 

r a p p o r t d ' i n t e rven t i on est cap i ta l p o u r l ' é t ab l i s s emen t et l ' appréc ia t ion 

des faits. 

65 . Si la C o m m i s s i o n a conclu q u e ce d o c u m e n t é ta i t b ien la 

pho tocop ie d 'un a u t h e n t i q u e r a p p o r t d ' i n t e r v e n t i o n ( p a r a g r a p h e 41 ci-

des sus ) , le G o u v e r n e m e n t a réfuté ce t t e co n s t a t a t i o n . D a n s son 

m é m o i r e , il fait valoir q u ' u n e pièce de ce t t e n a t u r e n ' a u r a i t pu se t rouver 

au p a r q u e t de Ciz re où, selon le r e q u é r a n t , fut découver t l 'or iginal dont 

est t i r ée la copie en ques t ion . T o u t d ' abord , les r a p p o r t s d ' o p é r a t i o n é t a n t 

des d o c u m e n t s établ is à des fins exc lus ivement mi l i t a i res , ils ne s a u r a i e n t 

ê t r e ad res sés à u n p r o c u r e u r ; ensu i t e , il n 'y avai t au p a r q u e t de Cizre 

a u c u n doss ier c o n c e r n a n t la p r é t e n d u e a r r e s t a t i o n d 'Abdu lvahap 

T i m u r t a s . De plus , t ou t e pièce ve r sée au doss ier pa r u n p r o c u r e u r 

p o r t e r a i t non s e u l e m e n t la m e n t i o n «dosyasina» («doss ie r X » ) , mais 

é g a l e m e n t la s i g n a t u r e du p r o c u r e u r ; or sur le d o c u m e n t en q u e s t i o n ne 

Figuraient ni l 'une ni l ' au t r e . 

En o u t r e , on ne p o u r r a i t é tab l i r l ' au then t i c i t é d ' un écrit à p a r t i r d 'une 

pho tocop ie . P o u r avoir u n e va l eu r j u r i d i q u e q u e l c o n q u e en T u r q u i e , u n e 

photocopie devra i t ê t r e cert if iée conforme à l 'or iginal . O r la pièce en 

q u e s t i o n se ra i t d é p o u r v u e d ' un tel visa. De surcro î t , u n e photocopie 

p o u r r a i t ê t r e falsifiée à l 'a ide de p rocédés é l ec t ron iques ou ch imiques , 

sans q u ' u n e telle m a n i p u l a t i o n soit déce lab le . Ce la au ra i t é té d é m o n t r é 

pa r le r e p r é s e n t a n t du G o u v e r n e m e n t , qu i p e n d a n t l ' aud ience a p rodui t 

u n c e r t a i n n o m b r e de pho tocop ies d u d o c u m e n t auxque l l e s , à l 'aide d 'un 

o r d i n a t e u r pe r sonne l , d ' un s c a n n e r ou d ' une pho tocop ieuse , il avait 

a p p o r t é de légères modif ica t ions ( d é p l a c e m e n t de la m e n t i o n m a n u s c r i t e 

«dosyasina » du bas vers le mi l ieu du d o c u m e n t et subs t i t u t i on de son 

p r o p r e n o m à celui de l ' h o m m e syrien a r r ê t é ) . 
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Enfin, le vrai r appor t p o r t a n t le n u m é r o de ré fé rence qu i a p p a r a î t sur la 

pho tocopie sera i t u n d o c u m e n t d is t inct qu i ne s au ra i t ê t r e p rodu i t devan t 

les o r g a n e s de la C o n v e n t i o n en ra ison des secre t s mi l i t a i res qu ' i l con t i en t . 

66. A l ' ins ta r de la C o m m i s s i o n , la C o u r e s t ime q u ' u n e photocopie doit 

faire l 'objet d ' un e x a m e n m i n u t i e u x avan t d ' ê t r e a d m i s e c o m m e copie 

conforme à l 'or iginal , et ce d ' a u t a n t plus q u e la technologie m o d e r n e 

peu t de t ou t e évidence servir à la con t re façon ou à la falsification de 

d o c u m e n t s . Il n ' e n r e s t e pas moins q u e la C o m m i s s i o n n 'avai t q u e des 

moyens l imi tés p o u r réa l i se r des e x a m e n s p e r m e t t a n t de d é t e c t e r les 

faux, à suppose r q u e cela fût t e c h n i q u e m e n t possible. 

Mais , s u r t o u t , la C o u r soul igne q u e la p r o c é d u r e p révue p a r la 

C o n v e n t i o n ne se p r ê t e pas toujours à une appl ica t ion r i gou reuse du 

pr incipe ajfirmanti incumbitprobatio (la p reuve incombe à celui qui aff irme). 

La C o u r a j u g é p r é c é d e m m e n t qu ' i l é ta i t cap i ta l , pour le bon 

f o n c t i o n n e m e n t du m é c a n i s m e de recours individuel i n s t a u r é par l ' anc ien 

ar t ic le 25 de la Conven t i on (déso rma i s l 'ar t icle 34) , q u e les E t a t s 

fournissent tou tes facilités nécessa i res pour p e r m e t t r e u n e x a m e n sé r i eux 

et effectif des r e q u ê t e s (voir, pa r e x e m p l e , Tannkulu c. Turquie [GG] , 

n" 23763/94, § 70, C E D H 1999-IV). D a n s les p r o c é d u r e s c o n c e r n a n t des 

affaires de ce type, où un individu accuse des a g e n t s de l 'E ta t d 'avoir violé 

les d ro i t s qu i lui sont g a r a n t i s pa r la Conven t ion , il est inévi table q u e l 'E ta t 

d é f e n d e u r soit parfois seul à avoir accès aux in fo rma t ions suscept ib les de 

conf i rmer ou de r é fu te r ces a l l éga t ions . Le fait q u ' u n g o u v e r n e m e n t n e 

fournisse pas les in fo rma t ions en sa possess ion sans d o n n e r à cela de 

jus t i f i ca t ion sa t i s fa i san te peu t non s e u l e m e n t a l t é r e r le respec t p a r u n 

E t a t d é f e n d e u r des obl iga t ions qui lui i n c o m b e n t a u t i t r e de l 'ar t ic le 38 

§ 1 a) de la C o n v e n t i o n (anc ien ar t ic le 28 § 1 a ) ) , ma i s peu t aussi 

p e r m e t t r e de t i r e r des conclusions q u a n t au bien-fondé des a l léga t ions . A 

cet éga rd , la C o u r rappe l le q u e le c o m p o r t e m e n t des p a r t i e s peu t e n t r e r en 

ligne de c o m p t e lors de la r e c h e r c h e des p reuves ( a r r ê t I r l ande c. R o y a u m e -

U n i du 18 j a n v i e r 1978, série A n" 25, pp . 64-65, § 161). 

67. P o u r les ra i sons qui p r é c è d e n t , la C o u r e s t ime q u e , d a n s les 

c i r cons tances pa r t i cu l i è re s de l 'espèce, le G o u v e r n e m e n t é ta i t au 

p r e m i e r r a n g pour a i d e r la C o m m i s s i o n au sens de l 'ancien ar t ic le 28 

§ 1 a) , en la la issant consu l t e r la pièce qu i , selon lui, est le d o c u m e n t 

a u t h e n t i q u e p o r t e u r d u n u m é r o d e ré fé rence figurant sur la photocopie . 

Le G o u v e r n e m e n t ne peu t se c o n t e n t e r d ' i nvoque r le c a r a c t è r e 

p r é t e n d u m e n t secre t d e c e t t e pièce qu i , de l'avis de la Cour , n ' a u r a i t pas 

e m p ê c h é de la m e t t r e à la d ispos i t ion des dé l égués de la C o m m i s s i o n 

- don t a u c u n n 'es t t u r c ( p a r a g r a p h e 11 du r a p p o r t de la C o m m i s s i o n ) - , 

afin qu ' i l s pus sen t s i m p l e m e n t c o m p a r e r les deux d o c u m e n t s sans 

p r e n d r e conna i s sance du c o n t e n u . En c o n s é q u e n c e , la C o u r e s t ime qu ' i l y 

a lieu de t i r e r des conclus ions du fait q u e le G o u v e r n e m e n t a m a n q u é à 

p r o d u i r e la pièce en ques t i on sans fourni r de jus t i f i ca t ion valable . 
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68. O b s e r v a n t p a r a i l leurs q u ' e n e x a m i n a n t la photocopie la 

C o m m i s s i o n a auss i t e n u c o m p t e de ce que H ù s a m D u r m u § , a u t e u r 

p r é s u m é du r appo r t , a r econnu q u e la s i g n a t u r e figurant sur celui-ci 

r e s sembla i t à la s i enne , que le style et la p r é s e n t a t i o n du d o c u m e n t 

c o r r e s p o n d a i e n t à ceux d 'un r a p p o r t d ' i n t e rven t i on c lass ique , et qu ' i l 

exis ta i t p lus ieurs ra i sons pour lesquel les ce t t e pièce pouvai t se t rouver à 

Ciz re ( p a r a g r a p h e s 216 et 218 du r a p p o r t de la C o m m i s s i o n ) , la C o u r 

souscr i t à la conclus ion de la C o m m i s s i o n selon laque l le ce d o c u m e n t est 

b ien la pho tocopie d 'un r appor t a u t h e n t i q u e . 

69. La C o u r j u g e q u e la C o m m i s s i o n a fait p r e u v e de la p r u d e n c e 

r equ i se p o u r s ' acqu i t t e r de sa t âche d ' éva lua t ion des a u t r e s é l é m e n t s , en 

ins i s tan t m i n u t i e u s e m e n t sur ceux qui é t ayen t le réci t du r e q u é r a n t et sur 

ceux qu i j e t t e n t un d o u t e sur sa crédibi l i té . Elle e s t i m e e n conséquence 

qu 'e l l e doit r e t e n i r les faits tels qu ' é t ab l i s p a r la C o m m i s s i o n . 

70. O u t r e les difficultés i n h é r e n t e s à u n e inves t iga t ion de ce type 

qu 'e l l e a r e n c o n t r é e s , la C o m m i s s i o n s'est t rouvée d a n s l ' impossibi l i té 

d ' ob t en i r ce r t a in s é l é m e n t s écr i ts et un t é m o i g n a g e qu 'e l le j u g e a i t 

essent ie l s p o u r l 'exercice de sa mission. La C o m m i s s i o n a e s t imé q u e le 

G o u v e r n e m e n t avai t m a n q u é à fourni r ce r t a in s r eg i s t r e s p é n i t e n t i a i r e s 

relat i fs à Sadik E r d o g a n et N i m e t N a s , e t à a s s u r e r la c o m p a r u t i o n 

devan t les dé l égués d ' un agen t de l 'E ta t , M. Ô z d e n Karde§ , p r o c u r e u r 

( p a r a g r a p h e 39 c i -dessus) . A cet égard , elle a j u g é q u e l 'Eta t dé f endeu r 

avai t failli à son obl iga t ion de fourni r tou tes facilités nécessa i res à la 

C o m m i s s i o n afin qu 'e l l e puisse é t ab l i r les faits de la cause c o m m e le 

voulai t l ' ancien ar t ic le 28 § 1 a) de la Conven t i on . 

71 . Le r e q u é r a n t a pr ié la C o m m i s s i o n de fo rmule r u n e conclusion 

a n a l o g u e q u a n t au fait q u e H ù s a m D u r m u § a m e n t i sous s e r m e n t aux 

dé l égués , en d é c l a r a n t q u e le fils du r e q u é r a n t n ' ava i t pas é té a r r ê t é . 

Tou t en qual i f ian t de r é p r é h e n s i b l e la condu i t e de M. D u r m u § , la 

C o m m i s s i o n a e s t imé q u e celle-ci n ' imp l iqua i t pas la m é c o n n a i s s a n c e , 

p a r l 'E ta t dé f endeu r , des obl iga t ions qui lui i n c o m b a i e n t en ve r tu de 

l ' anc ien ar t ic le 28 § 1 a) de la Conven t i on (voir le p a r a g r a p h e 268 du 

r a p p o r t de la C o m m i s s i o n ) . 

72. La C o u r observe q u e le G o u v e r n e m e n t n ' a fourni a u c u n e 

expl ica t ion à ses m a n q u e m e n t s c o n c e r n a n t les p r e u v e s écr i tes et la 

c o m p a r u t i o n d ' un t é m o i n . Se r é fé ran t à l ' impor tance q u e revêt la 

coopéra t ion - ci-dessus évoquée ( p a r a g r a p h e 66) - d 'un E t a t dé fendeur 

d a n s le cad re de p r o c é d u r e s au t i t r e de la C o n v e n t i o n , la C o u r conf i rme 

la conclusion à laquel le la C o m m i s s i o n est p a r v e n u e d a n s son r appo r t , à 

savoir q u ' e n l 'espèce l 'Etat d é f e n d e u r a m a n q u é à son obl igat ion, 

décou lan t de l ' anc ien ar t ic le 28 § 1 a) de la C o n v e n t i o n , de fourni r tou tes 

facilités nécessa i res à la C o m m i s s i o n afin qu 'e l l e puisse é tab l i r les faits. 

La C o u r , à l ' ins ta r de la C o m m i s s i o n , ne s au ra i t e s t imer , vu les 

c i r cons tances de l ' espèce, que la n a t u r e du t é m o i g n a g e de H ù s a m 
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D u r m u § soulève u n e ques t ion sous l 'angle de l 'ancien ar t ic le 28 § 1 a) de la 

Conven t i on . 

III. SUR LES V I O L A T I O N S ALLÉGUÉES DE L 'ARTICLE 2 DE LA 

C O N V E N T I O N 

73. Le r e q u é r a n t a l l ègue que son fils est m o r t au cours d ' u n e pé r iode 

de d é t e n t i o n non r e c o n n u e et sou t i en t q u e l 'Eta t d é f e n d e u r doit ê t r e 

déc la ré r e sponsab le pour n 'avoir pas p r o t é g é le droi t à la vie de son fds, 

au m é p r i s de l 'ar t icle 2 de la Conven t i on ainsi libellé : 

« 1. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut être 

infligée à quiconque intentionnellement, sauf en exécution d'une sentence capitale 

prononcée par un tribunal au cas où le délit est puni de celte peine par la loi. 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 

où elle résulterait d'un recours à la force rendu absolument nécessaire: 

a) pour assurer la défense de toute personne' contre la violence illégale : 

b) pour effectuer une arrestation régulière ou pour empêcher l'évasion d'une 

personne régulièrement dé tenue ; 

c) pour réprimer, conformément à la loi, une émeute ou une insurrection. » 

A. T h è s e s d e s c o m p a r a n t s 

/. Le requérant 

74. Le r e q u é r a n t a d m e t q u e le s i lence ayan t e n t o u r é le sort de son fils 

ap r è s l ' a r r e s t a t i o n de celui-ci ne p rouve pas , en soi et au-de là de tout d o u t e 

r a i sonnab le , la mor t d 'Abdu lvahap ; ma i s , d ' a p r è s lui, le fait de s o u t e n i r 

q u e l ' absence d ' i n fo rma t ions ne p e r m e t pas d ' é t ab l i r le décès revient à 

r é c o m p e n s e r le G o u v e r n e m e n t pour n 'avoi r fourni a u c u n e expl ica t ion . Il 

e s t ime qu' i l faut t en i r c o m p t e non s e u l e m e n t des c i r cons tances 

pa r t i cu l i è r e s d a n s lesquel les s'est p rodu i t e la d i spa r i t ion de son fils, ma i s 

é g a l e m e n t du c o n t e x t e plus large q u e cons t i t uen t les n o m b r e u s e s 

d i spa r i t ions de ce type i n t e r v e n u e s d a n s le Sud-Est de la T u r q u i e en 1993. 

75. Le r e q u é r a n t aff i rme pa r a i l leurs q u ' e n ve r tu d 'un r a i s o n n e m e n t 

a n a l o g u e à celui de la C o u r d a n s les a r r ê t s T o m a s i c. F r a n c e du 27 aoû t 

1992 (sér ie A n°241-A) et Ribi tsch c. A u t r i c h e du 4 d é c e m b r e 1995 (sér ie A 

n" 336) un E ta t d é f e n d e u r a l 'obl igat ion posit ive de jus t i f i e r de la p r é s e n c e 

d e t o u t e p e r s o n n e en un lieu de d é t e n t i o n . Lo r sque nul le expl ica t ion ou 

nul le expl ica t ion p laus ib le n 'es t d o n n é e à la ques t i on de savoir pou rquo i 

un d é t e n u ne peu t ê t r e p r é s e n t é vivant , et q u ' u n ce r t a in laps de t e m p s 

s'est écoulé , il faut p r é s u m e r que l 'E ta t conce rné a failli à l 'obl igat ion qu i 

lui i ncombe au t i t r e de l 'ar t ic le 2 de p r o t é g e r le droi t du d é t e n u à la vie. 
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76. Enfin, le r e q u é r a n t sou t ien t q u e l ' e n q u ê t e effectuée su r la 

d i spar i t ion de son fils é t a i t insuff isante au point de s 'analyser en une 

violat ion des obl iga t ions p r o c é d u r a l e s q u ' a l 'E ta t de p r o t é g e r le droi t à la 

vie en ve r tu de l 'ar t ic le 2. 

2. Le Gouvernement 

77. Le G o u v e r n e m e n t n ' abo rde pas spéc i f iquement ce t t e 

ques t ion , ma i s m a i n t i e n t s i m p l e m e n t que , d u r a n t l ' e n q u ê t e effectuée a u 

niveau i n t e r n e , tous les é l é m e n t s de p reuve a u x q u e l s il é ta i t possible 

d ' accéder ont é té recueil l is et qu ' i l s ne co r robo ren t pas l ' a f f i rmat ion du 

r e q u é r a n t selon laquel le son fils a u r a i t é t é a r r ê t é . 

3. La Commission 

78. La major i t é des m e m b r e s de la C o m m i s s i o n e s t i m e qu ' i l es t e n 

effet fort p robab le q u ' A b d u l v a h a p T i m u r t a § est m o r t au cours d 'une 

pér iode de d é t e n t i o n non r e c o n n u e . Elle j u g e n é a n m o i n s q u ' e n l 'absence 

d ' é l é m e n t s concre t s p r o u v a n t q u ' A b d u l v a h a p a bien p e r d u la vie ou été 

v ic t ime de b lessures ou d ' u n e m a l a d i e avérées , ce t t e p robabi l i t é ne suffit 

pas à faire e n t r e r les faits d a n s le c ad re de l 'ar t icle 2. 

4. LeCEJIL 

79. Dans ses obse rva t ions éc r i t es , le CEJ1L ( p a r a g r a p h e 7 ci-dessus) 

analyse la j u r i s p r u d e n c e de la C o m m i s s i o n et de la C o u r 

i n t e r a m é r i c a i n e s des droi t s de l ' h o m m e sur les d i spar i t ions forcées, 

n o t a m m e n t sous l 'angle du droi t à la vie. 

80. A p lus ieurs repr i ses , la C o u r i n t e r a m é r i c a i n e des dro i t s de 

l ' h o m m e a déc la ré q u e les d i spa r i t ions forcées a l la ient souvent de pai r 

avec la viola t ion du droi t à la vie . D a n s le sys t ème i n t e r a m é r i c a i n , la 

violat ion du dro i t à la vie consécut ive à une d i spa r i t ion forcée peu t ê t r e 

p rouvée de deux façons. En p r e m i e r lieu, il p e u t ê t r e é tabl i q u e les faits 

de la cause concorden t avec un p h é n o m è n e de d i spa r i t ions se so ldant par 

le décès des v ic t imes . En second lieu, les faits cons t i tu t i f s d 'un cas isolé de 

d i spar i t ion forcée ayan t eu une issue fatale peuven t ê t r e p rouvés en eux-

m ê m e s , i n d é p e n d a m m e n t de t o u t e p r a t i q u e officielle c a r a c t é r i s é e p a r de 

mul t ip les d i spar i t ions . L ' une et l ' au t re m é t h o d e s sont employées pour 

p e r m e t t r e à l 'E ta t d ' e x e r c e r un cont rô le sur le sort des v i c t i mes ; combiné 

avec l ' é cou lemen t du t e m p s , ce cont rô le a m è n e à conclure qu ' i l y a eu 

violat ion du droi t à la vie. 

1. Affaire Velasquez Rodriguez, arrêt du 29 juillet 1988, série C n" 4, § 157; affaire Goclîiuv. 
Cruz, arrêt du 20 janvier 1989, série C n" 5, § 165; affaire Blake, arrêt du 24 janvier 1998, § 66; 
affaire Fairén Garbi el Soil's Gorrales, arrêt du 15 mars 1989, série C n" 6, § 150. 
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B. A p p r é c i a t i o n d e la C o u r 

1. Sur le point de savoir si Ahdulvahap Timurtaç doit être présumé mort 

81 . La C o u r rappe l le d ' e m b l é e qu 'e l l e a a d m i s les faits de la cause tels 

q u ' é t a b l i s pa r la C o m m i s s i o n , à savoir q u ' A b d u l v a h a p T i m u r t a § a é té 

a r r ê t é le 14 aoû t 1993 pa r des g e n d a r m e s r a t t a c h é s à la g e n d a r m e r i e du 

dis t r ic t de Silopi et placé en g a r d e à vue à Silopi, avan t d ' ê t r e t r ans fé ré en 

un lieu de d é t e n t i o n s i tué à Çirnak. Plus d e six ans et d e m i se sont écoulés 

sans qu ' i l soit possible d ' ob ten i r a u c u n e in fo rmat ion sur l ' endroi t où 

A b d u l v a h a p s'est t rouvé p a r la su i te et sur ce qu ' i l est devenu . La 

ques t ion se pose de savoir s'il faut cons idé re r , c o m m e le sou t i en t le 

r e q u é r a n t , q u e les a u t o r i t é s de l 'E ta t d é f e n d e u r ont failli à l 'obl igat ion de 

p r o t é g e r le dro i t à la vie de son fils, qu i l eur incomba i t en ver tu de 

l 'ar t icle 2 de la Conven t i on . 

82. La C o u r a p r é c é d e m m e n t e s t imé q u e , l o r squ 'un individu est placé 

en g a r d e à vue a lors qu ' i l se t rouve en bonne s a n t é et q u e l 'on c o n s t a t e qu ' i l 

est blessé au m o m e n t de sa l ibéra t ion , il i n comb e à l 'Eta t de fournir une 

expl ica t ion p laus ib le pour l 'origine des b lessures , à défau t de quoi 

l 'ar t icle 3 de la C o n v e n t i o n t rouve à s ' app l ique r ( a r r ê t s T o m a s i , ibidem, 

pp . 40-41 , §§ 108-111, Rib i t sch , ibidem, pp . 25-26, § 34, et Selmouni c. France 

[ G C ] , n" 25803/94, § 87, C E D H 1999-V). D a n s le m ê m e o rd re d ' idées , 

l 'ar t icle 5 impose à l 'Eta t l 'obl igat ion de révéler l ' endro i t où se t rouve 

t o u t e p e r s o n n e p lacée en d é t e n t i o n et qu i est de ce fait a u x m a i n s des 

a u t o r i t é s ( a r r ê t K u r t p réc i t é , p. 1185, § 124). Le point de savoir si 

l ' absence d 'expl ica t ion plaus ib le de la p a r t des a u t o r i t é s r e l a t i v e m e n t au 

sort d 'un d é t e n u , en l ' absence de corps , peu t é g a l e m e n t soulever des 

ques t ions au r e g a r d de l 'ar t icle 2 de la C o n v e n t i o n d é p e n d de l ' ensemble 

des c i r cons tances de l 'affaire, et n o t a m m e n t de l ' ex is tence de p reuves 

c i rcons tanc ie l les suff isantes , fondées sur des é l é m e n t s m a t é r i e l s , 

p e r m e t t a n t de conclure au n iveau de p reuve r equ i s q u e le d é t e n u doit 

ê t r e p r é s u m é m o r t p e n d a n t sa d é t e n t i o n ( a r r ê t s Çakict c. Turquie [ G C ] , 

n" 23657/94, § 85, C E D H 1999-IV, et Ertak c. Turquie, n" 20764/92, § 131, 

C E D H 2 0 0 0 - V ) . 

83 . A cet éga rd , le laps de t e m p s écoulé depu i s le p l a c e m e n t en 

d é t e n t i o n de l ' in té ressé , b ien q u e non d é t e r m i n a n t en soi, est u n fac teur 

à p r e n d r e en c o m p t e . Il convient d ' a d m e t t r e que plus le t e m p s passe sans 

que l 'on ait de nouvel les de la p e r s o n n e d é t e n u e , plus il est p robab le 

qu 'e l le est d é c é d é e . Ainsi , l ' é cou lemen t du t e m p s peu t avoir u n e c e r t a i n e 

incidence sur l ' i m p o r t a n c e à accorder à d ' a u t r e s é l é m e n t s d e p reuve 

c i rcons tanc ie l s avan t q u e l'on puisse conc lure q u e l ' in té ressé doit ê t r e 

p r é s u m é m o r t . Selon la C o u r , ce t t e s i t ua t ion soulève des ques t i ons qui 

d é p a s s e n t le cad re d ' une s imple d é t e n t i o n i r r égu l i è re e m p o r t a n t 

violat ion de l 'a r t ic le 5. U n e telle i n t e r p r é t a t i o n est conforme à la 
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p ro tec t ion effective du dro i t à la vie g a r a n t i p a r l 'ar t ic le 2, l 'une des 

disposi t ions essent ie l les de la Conven t i on (voir, p a r m i d ' a u t r e s , l ' a r rê t 

Çakici p réc i t é , § 86). 

84. S 'ag issant des c i r cons tances pa r t i cu l i è re s de l 'affaire, la C o u r 

observe q u e d ' a p r è s le r e q u é r a n t , j u g é crédib le et c o h é r e n t p a r les 

dé légués de la C o m m i s s i o n , celui-ci a d a n s un p r e m i e r t e m p s pu ob ten i r 

des nouvel les de son fils p a r le biais d ' un p roche , B a h a t t i n Aktug . 

C e p e n d a n t , u n mois et d e m i environ ap rès l ' a r r e s t a t i o n d 'Abdu lvahap , 

B a h a t t i n A k t u g a é té pr ié de m e t t r e un t e r m e à ses r eche rches 

( p a r a g r a p h e 19 c i -dessus) . Les inves t iga t ions officielles du r e q u é r a n t se 

sont h e u r t é e s à des d é n é g a t i o n s , et le fait que le r a p p o r t d ' i n t e rven t ion 

n 'a i t pu ê t r e ex t r a i t des doss iers p e r m e t de d é d u i r e q u e d ' a u c u n s ont j u g é 

o p p o r t u n de d i s s imule r l ' a r r e s t a t i o n et la d é t e n t i o n d 'Abdu lvahap 

T i m u r t a g . 

85. P a r a i l leurs , un ce r t a in n o m b r e d ' é l é m e n t s d i s t i nguen t le cas 

d 'espèce de l 'affaire K u r t , d a n s laquel le la C o u r a e s t imé qu ' i l n 'y avai t pas 

assez d ' indices conva incan t s selon lesquels le fils de la r e q u é r a n t e avait 

t rouvé la m o r t a lors qu ' i l é ta i t en d é t e n t i o n ( a r rê t s u s m e n t i o n n é , p . 1182, 

§ 108). T o u t d ' abord , six ans e t d e m i se sont écoulés depu i s l ' a r r e s t a t i on et la 

d é t e n t i o n d ' A b d u l v a h a p T i m u r t a § , soit u n laps de t e m p s bien plus long que 

les q u a t r e ans et d e m i qui , d a n s l 'affaire K u r t , s é p a r a i e n t le p l a c e m e n t en 

d é t e n t i o n du fils de la r e q u é r a n t e et l ' a r rê t de la C o u r . De plus , alors 

qu 'Uzey i r K u r t avait é t é vu p o u r la d e r n i è r e fois e n t o u r é de soldats dans 

son vil lage, il est é tabl i d a n s la p r é s e n t e affaire q u ' A b d u l v a h a p Timur tas , a 

é té condui t en u n lieu de d é t e n t i o n - tout d ' abord à Silopi, puis à § i r n a k - p a r 

des a u t o r i t é s re levan t de l 'E ta t . Enfin, s'il y avai t peu d ' é l é m e n t s d a n s le 

dossier de l 'affaire K u r t qui p e r m e t t a i e n t d ' ident i f ie r Uzeyi r K u r t c o m m e 

u n e p e r s o n n e soupçonnée pa r les a u t o r i t é s , les c i r cons tances de l 'espèce ne 

la issent a u c u n d o u t e q u a n t au fait q u ' A b d u l v a h a p T imur tas , é ta i t r eche rché 

pa r les a u t o r i t é s pour ses p r é t e n d u e s act ivi tés au sein du P K K ( p a r a g r a p h e 

38 c i -dessus) . Vu la s i t ua t ion g é n é r a l e qu i r égna i t d a n s le Sud-Est de la 

T u r q u i e en 1993, on ne peu t n u l l e m e n t exc lu re que la d é t e n t i o n non 

r e c o n n u e d ' une tel le p e r s o n n e soit de n a t u r e à m e t t r e sa vie en d a n g e r . Il 

est r appe l é q u e la C o u r a j u g é , d a n s deux a r r ê t s r é c e n t s , q u e les défauts 

ayan t sapé l 'effectivité de la p ro tec t ion du droi t péna l d a n s le Sud-Est de la 

T u r q u i e à l ' époque é g a l e m e n t visée en l 'espèce ont p e r m i s ou favorisé 

l ' impun i t é des a g e n t s des forces de l 'ordre pour leurs ac tes ( a r r ê t s Kihç 

c. Turquie, n" 22492/93 , § 75, et Mahmut Kaya c. Turquie, n" 22535/93, § 98, 

C E D H 2 0 0 0 - I I I ) . 

86. P o u r les ra i sons qu i p r é c è d e n t , la C o u r est convaincue 

q u ' A b d u l v a h a p T i m u r t a s doi t ê t r e p r é s u m é m o r t à la sui te d 'une 

d é t e n t i o n non r e c o n n u e , o p é r é e p a r les forces de l 'o rdre . Ce décès 

engage donc la responsab i l i t é de l 'E ta t dé f endeu r . Les a u t o r i t é s n ' ayan t 

fourni a u c u n e expl ica t ion sur ce qu i s 'est passé ap rè s l ' a r r e s t a t i o n de 
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l ' in té ressé et n ' ayan t invoqué a u c u n mot i f de n a t u r e à jus t i f i e r un 

q u e l c o n q u e recours de ses a g e n t s à la force m e u r t r i è r e , il s ' ensui t q u e la 

responsab i l i t é de ce décès est i m p u t a b l e à l 'E ta t dé f endeu r (Çakici, 

préc i t é , § 87) . Il y a donc eu, de ce chef, v iola t ion de l 'ar t icle 2. 

2. L'insuffisance alléguée de l'enquête 

87. La C o u r rappe l le q u e l 'obl igat ion de p r o t é g e r la vie imposée p a r 

l 'ar t ic le 2 de la C o n v e n t i o n , c o m b i n é e avec le devoir g é n é r a l i n c o m b a n t à 

l 'E ta t en ve r tu de l 'ar t ic le 1 de la Conven t i on de « r e c o n n a î t r e ] à t ou t e 

p e r s o n n e re levan t de [sa] j u r id i c t ion les dro i t s et l iber tés définis [dans] 

la (...) C o n v e n t i o n » , impl ique et exige de m e n e r une fo rme d ' e n q u ê t e 

efficace lo r sque le r ecours à la force a e n t r a î n é mor t d ' h o m m e (voir, 

mutatis mutandis, l ' a r rê t M c C a n n et a u t r e s c. R o y a u m e - U n i du 

27 s e p t e m b r e 1995, série A n" 324, p . 49, § 161, et l ' a r rê t Kaya c. T u r q u i e 

du 19 février \99tt,Recueil 1998-1, p. 329, § 105). 

88. Si le G o u v e r n e m e n t a m a i n t e n u q u e tous les é l é m e n t s de p reuve 

disponibles ava ien t é té recueil l is et ne conf i rma ien t pas les d i res du 

r e q u é r a n t , mais d o n n a i e n t à p e n s e r q u ' A b d u l v a h a p T i m u r t a g se t rouva i t 

soit en Syrie, soit d a n s les r a n g s du PKK, la C o m m i s s i o n e s t ime d a n s son 

r a p p o r t q u e l ' e n q u ê t e é ta i t d i l a to i re , superficiel le et non cons t i tu t ive d ' un 

effort sé r i eux p o u r découvr i r ce qu i é ta i t a r r ivé au fils d u r e q u é r a n t 

( p a r a g r a p h e 264 du r a p p o r t de la C o m m i s s i o n ) . Les conclusions de la 

C o m m i s s i o n sont r é s u m é e s au p a r a g r a p h e 47 ci-dessus. 

89. La C o u r n ' aperço i t a u c u n e ra ison d ' app réc i e r l ' e n q u ê t e 

d i f f é r e m m e n t de la C o m m i s s i o n . Elle c o n s t a t e qu' i l s'est écoulé un long 

laps de t e m p s avan t l ' ouve r tu re d 'une e n q u ê t e officielle et l ' aud i t ion des 

t é m o i n s , q u e les ques t i ons posées à ceux-ci é t a i e n t i napp rop r i ée s et q u e 

des i n fo rma t ions i m p o r t a n t e s on t é té ignorées puis ré fu tées par les 

o r g a n e s d ' i n s t ruc t i on . Ce qui f rappe en pa r t i cu l i e r la C o u r , c 'est qu ' i l ait 

fallu a t t e n d r e d e u x ans ap rès le p l a c e m e n t en g a r d e à vue du fils du 

r e q u é r a n t pour que l'on fasse une e n q u ê t e a u p r è s des g e n d a r m e s de 

§ i rnak . P o u r t a n t , il n 'es t pas c o n t e s t é que le r e q u é r a n t avait depu i s 

l o n g t e m p s t r a n s m i s a u x a u t o r i t é s les in fo rma t ions o b t e n u e s de B a h a t t i n 

Ak tug , selon lesquel les son fils avai t é té t r ans f é r é à § i r n a k et y avait é t é vu 

pa r Sadik E r d o g a n et N i m e t N a s . De p lus , a u c u n é l é m e n t n ' i nd ique q u e 

les p r o c u r e u r s c o n c e r n é s se soient p réoccupés de consu l t e r les r eg i s t r e s de 

g a r d e à vue ou d ' i n spec t e r les l ieux de d é t e n t i o n p a r e u x - m ê m e s , ni qu ' i l 

ait é té d e m a n d é a u x g e n d a r m e s du dis t r ic t de Silopi de s ' expl iquer sur 

leurs ac tes du 14 août 1993. 

L ' a p a t h i e don t ont t é m o i g n é les o rganes d ' i n s t ruc t i on fait r e ssor t i r de 

m a n i è r e c r i a n t e l ' impor t ance de la p r o m p t e in t e rven t ion j ud i c i a i r e 

requ ise pa r l ' a r t ic le 5 §§ 3 et 4 de la C o n v e n t i o n qu i , ainsi q u e la C o u r l 'a 

soul igné clans l 'affaire K u r t , peu t condu i r e à la d é t e c t i o n et à la p réven t ion 
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de m e s u r e s p r é s e n t a n t une m e n a c e pour la vie et t r a n s g r e s s a n t les 

g a r a n t i e s f o n d a m e n t a l e s énoncées à l 'ar t icle 2 de la C o n v e n t i o n ( a r rê t 

p réc i t é , p . 1185, § 123). 

90. C o m p t e t e n u des é l é m e n t s exposés ci-dessus, la C o u r c o n s t a t e que 

l ' e n q u ê t e sur la d i spa r i t ion du fds du r e q u é r a n t é ta i t insuff isante et donc-

c o n t r a i r e aux obl iga t ions p r o c é d u r a l e s i n c o m b a n t à l 'E ta t de p r o t é g e r le 

droi t à la vie. Il y a donc eu, de ce chef é g a l e m e n t , v iola t ion de l 'ar t icle 2 de 

la Conven t i on . 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 3 DE LA 

C O N V E N T I O N 

9 1 . Le r e q u é r a n t sou t i en t q u e la d i spa r i t ion de son fils a cons t i tué , 

p o u r lui p e r s o n n e l l e m e n t , un t r a i t e m e n t i n h u m a i n et d é g r a d a n t 

c o n t r a i r e à l 'ar t icle 3 de la Conven t ion , qu i d ispose : 

«Nul ne peut être soumis à la torture ni à des peines ou t rai tements inhumains ou 

dégradants. » 

92. Le r e q u é r a n t fait valoir q u ' e n t a n t q u e pè re du d i spa ru , 

A b d u l v a h a p T i m u r t a s , il a vécu un g r a n d désa r ro i et de fortes angoisses 

dus à la m a n i è r e don t les a u t o r i t é s ont r éag i et l 'ont t r a i t é d a n s le cad re de 

ses r e c h e r c h e s . 

93 . Au cours de l ' aud ience , le G o u v e r n e m e n t a d e m a n d é c o m m e n t 

l ' i nce r t i tude d a n s laquel le vivait le r e q u é r a n t pouvai t c o n s t i t u e r un 

t r a i t e m e n t i n h u m a i n , é t a n t d o n n é q u e , de l 'aveu m ê m e de celui-ci, son 

fils avait q u i t t é le foyer familial pour se r e n d r e en Syrie deux ans avant la 

d i spa r i t ion a l léguée et q u e , d a n s l ' in terval le , il n ' en avai t eu a u c u n e 

nouvel le . 

94. La ma jo r i t é de la C o m m i s s i o n a e s t imé q u e l ' i nce r t i t ude , le d o u t e et 

l ' app réhens ion éprouvés pa r le r e q u é r a n t p e n d a n t u n e pér iode pro longée et 

con t i nue lui ava ien t occas ionné un g r a n d d é s a r r o i et de fortes angoisses . 

Ayan t conclu q u e la d i spa r i t i on du fils du r e q u é r a n t é ta i t i m p u t a b l e aux 

a u t o r i t é s , la C o m m i s s i o n a e s t imé q u e le r e q u é r a n t avait subi un 

t r a i t e m e n t i n h u m a i n et d é g r a d a n t au sens de l 'ar t icle 3 de la Conven t ion . 

95 . D a n s l ' a r rê t r e n d u en l 'affaire Çakici, la C o u r a e s t imé que le point 

de savoir si un p a r e n t d ' une « p e r s o n n e d i s p a r u e » est v ic t ime d 'un 

t r a i t e m e n t c o n t r a i r e à l 'ar t icle 3 d é p e n d de l ' ex is tence de fac teurs 

pa r t i cu l i e r s confé ran t à la souffrance d u r e q u é r a n t u n e d i m e n s i o n et un 

c a r a c t è r e d is t inc ts du désa r ro i affectif q u e l 'on p e u t cons idé re r c o m m e 

inévi table pour les p roches p a r e n t s d ' u n e p e r s o n n e v ic t ime de violat ions 

graves des dro i t s de l ' h o m m e . P a r m i ces fac teurs figureront la p rox imi t é 

de la p a r e n t é - d a n s ce con tex t e , le l ien p a r e n t - e n f a n t s e r a privi légié —, les 

c i r cons tances pa r t i cu l i è re s de la r e la t ion , la m e s u r e d a n s laquel le le p a r e n t 

a é té t é m o i n des é v é n e m e n t s en ques t ion , la pa r t i c ipa t ion du p a r e n t aux 
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t en t a t i ve s d ' o b t e n t i o n de r e n s e i g n e m e n t s sur le d i spa ru , et la m a n i è r e don t 

les a u t o r i t é s on t r éag i à ces d e m a n d e s . D a n s l 'affaire Ç'akici, la C o u r a 

soul igné en o u t r e que l 'essence d ' une telle violat ion ne rés ida i t pas t a n t 

d a n s le fait de la « d i s p a r i t i o n » du m e m b r e de la famille que d a n s les 

r éac t ions et le c o m p o r t e m e n t des au to r i t é s face à la s i tua t ion qui leur a 

é té s igna lée . C 'es t n o t a m m e n t au r e g a r d de ce d e r n i e r é l é m e n t q u ' u n 

p a r e n t peu t se p r é t e n d r e d i r e c t e m e n t v ic t ime d u c o m p o r t e m e n t des 

a u t o r i t é s ( a r r ê t p réc i t é , § 98). 

96. E n l 'espèce, le r e q u é r a n t est le pè re du d i s p a r u . Le r é s u m é de la 

dépos i t ion ora le du r e q u é r a n t devan t les dé l égués , qu i f igure d a n s le 

r a p p o r t de la C o m m i s s i o n ( p a r a g r a p h e 128) a insi que sa déc l a r a t i on du 

21 oc tobre 1993 au p r o c u r e u r de Silopi ( p a r a g r a p h e 23 ci-dessus) font 

a p p a r a î t r e q u e son fils avait q u i t t é le foyer familial de Ciz re q u e l q u e deux 

ans avan t d ' ê t r e a r r ê t é et q u e , d a n s l ' in terval le , le r e q u é r a n t n ' en avai t eu 

a u c u n e nouvel le . Toute fo i s , la C o u r e s t ime q u e cet é l é m e n t n ' e m p ê c h a i t 

a u c u n e m e n t le r e q u é r a n t d ' ê t r e t r è s p réoccupé pa r la nouvel le de 

l ' a r r e s t a t i on de son fils. Son i n q u i é t u d e est a t t e s t é e p a r les n o m b r e u s e s 

r e che rches qu ' i l a a lors e n t r e p r i s e s p o u r savoir ce qu i é ta i t arr ivé à son fils. 

P a r a i l l eurs , la C o u r ne d o u t e n u l l e m e n t que l 'angoisse du r e q u é r a n t 

r e l a t i v e m e n t au sort de son fils ait pu ê t r e e x a c e r b é e , d ' u n e p a r t , pa r le 

fait q u ' u n a u t r e fils soit décédé p e n d a n t sa g a r d e à vue ( p a r a g r a p h e 16 ci-

dessus) et , d ' a u t r e p a r t , p a r le c o m p o r t e m e n t des a u t o r i t é s auxque l l e s il a 

ad re s sé ses mul t ip l e s d e m a n d e s de r e n s e i g n e m e n t s . 

97. Q u a n t à ce d e r n i e r point , la C o u r observe non s e u l e m e n t que 

l ' e n q u ê t e sur la p la in te du r e q u é r a n t a m a n q u é de célér i té et 

d 'efficacité, mais aussi q u e ce r t a in s m e m b r e s des forces de l 'o rdre ont 

fait p r euve d ' u n f ranc mépr i s p o u r les p r éoccupa t ions de l ' in té ressé en 

ba fouan t la vér i té et en n i an t en sa p r é s e n c e q u e son fils eût é té p lacé en 

g a r d e à vue . H ù s a m D u r m u § , a u t e u r du r a p p o r t d ' i n t e rven t ion , a m ê m e 

laissé le r e q u é r a n t lui m o n t r e r u n e p h o t o g r a p h i e de son fils s i m p l e m e n t 

pour pouvoir p r é t e n d r e qu ' i l n 'ava i t j a m a i s vu la p e r s o n n e f iguran t sur le 

cliché ( p a r a g r a p h e s 16 et 42 c i -dessus) . 

98 . O b s e r v a n t enfin q u e l 'angoisse du r e q u é r a n t r e l a t i v e m e n t au sort 

de son fils d e m e u r e , la C o u r e s t i m e que la d i spa r i t i on de ce d e r n i e r 

cons t i tue u n t r a i t e m e n t i n h u m a i n et d é g r a d a n t c o n t r a i r e à l 'ar t ic le 3 de 

la Conven t i on d a n s le chef du r e q u é r a n t l u i - m ê m e . 

V. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 DE LA 

C O N V E N T I O N 

99. Le r e q u é r a n t sou t i en t q u e la d i spa r i t ion de son fils a d o n n é lieu à 

de mul t ip l e s violat ions de l 'ar t ic le 5 de la Conven t ion , don t les disposi t ions 

p e r t i n e n t e s se l isent a i n s i : 
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« 1. Toute personne a droit à la liberté et à la sûreté. Nul ne peut être privé de sa 
liberté, sauf dans les cas suivants et selon les voies légales : 

a) s'il est détenu régulièrement après condamnation par un tribunal compétent ; 

b) s'il a lait l'objet d'une arrestation ou d'une détention régulières pour insoumission 

à une ordonnance rendue, conformément à la loi, par un tribunal ou en vue de garantir 

l'exécution d'une obligation prescrite par la loi; 

c) s'il a été arrêté et détenu en vue d'être conduit devant l 'autorité judiciaire 

compétente, lorsqu'il y a des raisons plausibles de soupçonner qu'il a commis une 

infraction ou qu'il y a des motifs raisonnables de croire à la nécessité de l'empêcher de 

commettre une infraction ou de s'enfuir après l'accomplissement de celle-ci; 

(...) 

2. Toute personne arrêtée doit être informée, dans le plus court délai et dans une 

langue qu'elle comprend, des raisons de son arrestation et de toute accusation portée 

contre elle. 

3. Toute personne arrêtée ou détenue, dans les conditions prévues au paragraphe I c) 

du présent article, doit être aussitôt traduite devant un juge ou un autre magistral 

habilité par la loi à exercer des fonctions judiciaires et a le droit d'être jugée dans un 

délai raisonnable, ou libérée pendant la procédure. La mise en liberté peut être 

subordonnée à une garantie assurant la comparution de l'intéressé à l'audience. 

4. Toute personne privée de sa liberté par arrestation ou détention a le droit 

d'introduire un recours devant un tribunal, afin qu'il statue à bref délai sur la légalité 

de sa détention et ordonne sa libération si la détention est illégale. 

5. Toute personne victime d'une arrestation ou d'une détention dans des conditions 

contraires aux dispositions de cet article a droit à réparation.» 

100. Le r e q u é r a n t fait valoir q u e ces p resc r ip t ions ont é té violées du 

fait q u e la d é t e n t i o n de son fils n ' a pas é té cons ignée et q u e sa p l a in t e n ' a 

pas fait l 'objet d ' une e n q u ê t e r ap ide et efficace. E t a n t d o n n é q u e les 

a u t o r i t é s ont nié la d é t e n t i o n d 'Abdu lvahap T i m u r t a § et q u e ce t t e 

d é t e n t i o n n ' a pas é té cons ignée , il y a l o g i q u e m e n t eu pr iva t ion de tout 

cont rô le j u r i d i c t i onne l effectif de la légal i té de la d é t e n t i o n , ainsi q u e du 

droi t exécu to i re à r é p a r a t i o n . 

101. Le G o u v e r n e m e n t réaff i rme q u ' a u c u n e ques t ion ne se pose au 

r e g a r d de l 'ar t icle 5 de la C o n v e n t i o n , l ' e n q u ê t e des a u t o r i t é s i n t e rnes 

ayan t c l a i r e m e n t é tabl i que le fils du r e q u é r a n t n ' a pas é té d é t e n u . 

102. La C o m m i s s i o n a e s t i m é q u e la r esponsab i l i t é de l 'E ta t dé f endeu r 

é ta i t e n g a g é e d u fait q u e celui-ci n 'avai t fourni a u c u n e expl icat ion 

sa t i s fa i san te à la d i spa r i t ion du fils du r e q u é r a n t et q u e la p l a i n t e de 

celui-ci n 'avai t d o n n é lieu à a u c u n e e n q u ê t e effective. La C o m m i s s i o n a 

conclu q u e le fils du r e q u é r a n t avai t é té privé a r b i t r a i r e m e n t de sa 

l ibe r té , en viola t ion de l 'ar t icle 5 et au m é p r i s des g a r a n t i e s p resc r i t e s 

p a r ce t t e d ispos i t ion r e l a t i v e m e n t à la jus t i f ica t ion j u r i d i q u e de ce t t e 

pr iva t ion et au cont rô le j u r id i c t i onne l r equ i s . L ' i nexac t i t ude des reg i s t res 

de g a r d e à vue et les l acunes de l ' e n q u ê t e se sont e n s u i t e con juguées pour 
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r e n d r e effective la « d i s p a r i t i o n » d 'Abdu lvahap T i m u r t a § . La C o m m i s s i o n 

a e s t i m é qu ' i l s 'est p rodui t une violat ion p a r t i c u l i è r e m e n t grave de 

l 'ar t ic le 5 de la Conven t i on . 

103. D ' e m b l é e , la C o u r renvoie au r a i s o n n e m e n t qu 'e l l e a suivi dans 

les affaires K u r t et Çakici, à p ropos desque l l e s elle a soul igné 

l ' i m p o r t a n c e f o n d a m e n t a l e des g a r a n t i e s f igurant à l 'ar t icle 5 et v isant 

au respec t du dro i t des individus, d a n s u n e d é m o c r a t i e , d ' ê t r e à l 'abri 

d ' une d é t e n t i o n a r b i t r a i r e o p é r é e p a r les a u t o r i t é s . Elle a r appe l é à ce t t e 

occasion q u e tou t e pr iva t ion de l iber té doi t observer les n o r m e s de fond 

c o m m e de p r o c é d u r e de la légis lat ion na t iona l e , mais doi t é g a l e m e n t se 

con fo rmer au bu t m ê m e de l 'ar t icle 5 : p r o t é g e r l ' individu con t re tou te 

d é t e n t i o n a r b i t r a i r e . Pour r é d u i r e au m i n i m u m le r i sque de d é t e n t i o n 

a r b i t r a i r e , l 'ar t icle 5 prévoi t un e n s e m b l e de dro i t s m a t é r i e l s conçus p o u r 

q u e l 'acte de pr iva t ion de l iber té soit suscept ib le d 'un cont rô le 

j u r id i c t i onne l i n d é p e n d a n t et e n g a g e la responsab i l i t é des a u t o r i t é s . La 

d é t e n t i o n non r e c o n n u e d 'un individu cons t i t ue u n e to ta le néga t ion de 

ces g a r a n t i e s et une violat ion e x t r ê m e m e n t grave de l 'ar t ic le 5. E t a n t 

d o n n é qu ' i l a p p a r t i e n t aux a u t o r i t é s de r e n d r e des c o m p t e s au sujet des 

individus placés sous leur con t rô le , l 'ar t icle 5 leur c o m m a n d e de p r e n d r e 

des m e s u r e s effectives p o u r pal l ier le r i sque de d i spa r i t ion et de m e n e r 

u n e e n q u ê t e r ap ide et efficace d a n s l ' hypothèse d ' une p la in te plausible 

selon laque l le une p e r s o n n e a é té a p p r é h e n d é e et n ' a pas é té revue 

depu i s ( a r r ê t s p réc i t és K u r t , pp. 1184-1186, §§ 122-125, et Çaha, § 104). 

104. La C o u r observe q u e son r a i s o n n e m e n t et ses cons t a t a t i ons ci-

dessus c o n c e r n a n t l 'ar t icle 2 ne laissent aucun d o u t e q u a n t au fait q u e la 

d é t e n t i o n d ' A b d u l v a h a p Timur taç , a enf re in t l 'ar t icle 5. Ainsi , il esi 

r appe lé q u ' A b d u l v a h a p a é té a r r ê t é le 14 août 1993 p a r des g e n d a r m e s 

r a t t a c h é s à la g e n d a r m e r i e du dis t r ic t de Silopi, puis a é té placé en g a r d e 

à vue à Silopi, avan t d ' ê t r e t r ans fé ré en un lieu de d é t e n t i o n s i tué à § i rnak . 

Les a u t o r i t é s n 'ont fourni a u c u n e expl ica t ion p laus ib le c o n c e r n a n t 

l ' endroi t où se t rouva i t le fils du r e q u é r a n t et ce qu ' i l é ta i t devenu . 

L ' e n q u ê t e des a u t o r i t é s i n t e r n e s sur la plainte du r e q u é r a n t n ' a é té ni 

rap ide ni efficace. 

105. Sur ce d e r n i e r po in t , la C o u r relève q u e l 'une des c r i t iques 

fo rmulées à l ' égard de l ' enquê te t ena i t au fait que les p r o c u r e u r s en 

cause ava ien t négl igé de c o n s u l t e r p e r s o n n e l l e m e n t les r eg i s t r e s de 

g a r d e à vue p e r t i n e n t s . Si c e t t e m e s u r e eû t en effet s emblé logique d a n s 

une e n q u ê t e de ce type, il est toutefois évident qu 'e l l e eû t é té va ine en 

l ' espèce, p u i s q u e la d é t e n t i o n d 'Abdu lvahap T i m u r t a ç n ' é t a i t cons ignée 

nul le p a r t a i l leurs q u e d a n s le r a p p o r t d ' i n t e rven t i on , don t l ' exis tence 

é ta i t officiel lement d é m e n t i e . T o u t cela i l lus t re la g rave défai l lance q u e 

cons t i tue la non-cons igna t ion des in fo rmat ions , qui p e r m e t aux a u t e u r s 

de l 'acte de pr iva t ion de l ibe r té d ' é c h a p p e r à l eur r e sponsab i l i t é en ce qu i 

conce rne le sort du d é t e n u ( a r r ê t K u r t p réc i t é , p . 1185, § 125). 
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C e t t e défa i l lance se t rouve du res te agg ravée pa r un é l é m e n t q u ' a 

relevé la C o m m i s s i o n , à savoir le c a r a c t è r e g l o b a l e m e n t non fiable et 

inexact des r eg i s t r e s qu i lui ont é té soumis pa r le G o u v e r n e m e n t 

( p a r a g r a p h e 44 c i -dessus) . 

106. En conséquence , la C o u r conclut q u ' A b d u l v a h a p T i m u r t a § a fait 

l 'objet d ' u n e d é t e n t i o n non r e c o n n u e et t o t a l e m e n t d é p o u r v u e des 

g a r a n t i e s p re sc r i t e s pa r l ' a r t ic le 5. Elle c o n s t a t e dès lors une violat ion 

p a r t i c u l i è r e m e n t g rave du droi t à la l iber té et à la s û r e t é de la p e r s o n n e 

consacré pa r ce t t e disposi t ion. 

VI. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 

C O N V E N T I O N 

107. Le r e q u é r a n t affirme qu ' i l a é té privé de tou t accès à u n recours 

i n t e r n e effectif et a l lègue u n e viola t ion de l 'a r t ic le 13 d e la Conven t ion , 

ainsi libellé : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 

violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 

que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 

fonctions officielles. » 

108. Le r e q u é r a n t e s t ime qu ' i l y a eu u n e consp i ra t ion v isant à lui 

cache r le fait q u e son fils a bel et b ien é té d é t e n u . L ' e n q u ê t e finalement 

ouve r t e su r sa p l a in t e a é té superficiel le et i m p r o p r e à faire a p p a r a î t r e la 

vér i t é . 

109. Le G o u v e r n e m e n t réaf f i rme q u e tou tes les r eche rches 

nécessa i res ont é té effectuées et q u e tous les t é m o i n s dés ignés par le 

r e q u é r a n t on t é té i n t e r rogés , mais q u e les é l é m e n t s o b t e n u s n 'on t pas 

conf i rmé les d i res de celui-ci. 

110. S ' appuyan t sur le cons ta t d ' une e n q u ê t e d i la to i re et superficiel le , 

la C o m m i s s i o n n ' é t a i t pas convaincue q u e les i n q u i é t u d e s du r e q u é r a n t 

a i en t reçu de la pa r t des a u t o r i t é s t ou t e l ' a t t en t i on qu ' e l l e s m é r i t a i e n t . 

En c o n s é q u e n c e , elle a e s t imé qu ' i l y avai t eu violat ion de l 'ar t ic le 13. 

111. La C o u r réaf f i rme que l 'ar t ic le 13 de la C o n v e n t i o n g a r a n t i t 

l ' exis tence en dro i t i n t e r n e d ' u n recours p e r m e t t a n t de s'y prévaloi r des 

dro i t s et l iber tés de la C o n v e n t i o n , tels qu ' i l s p e u v e n t s'y t rouver 

consac rés . C e t t e d isposi t ion exige dès lors u n recours i n t e r n e hab i l i t an t 

l ' ins tance c o m p é t e n t e à c o n n a î t r e d u c o n t e n u du «gr ie f d é f e n d a b l e » au 

r ega rd de la Conven t i on et à offrir le r e d r e s s e m e n t a p p r o p r i é , m ê m e si 

les E t a t s c o n t r a c t a n t s j ou i s s en t d ' une c e r t a i n e m a r g e d ' app réc i a t i on 

q u a n t à la m a n i è r e de se con fo rmer aux obl iga t ions q u e leur fait ce t t e 

disposi t ion. La p o r t é e de l 'obl igat ion décou lan t de l 'ar t ic le 13 var ie en 

fonction de la n a t u r e du gr ief que le r e q u é r a n t fonde sur la Conven t ion . 

Toute fo i s , le r ecours exigé p a r l 'ar t ic le 13 doit ê t r e «effect if», en p r a t i q u e 
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c o m m e en droi t , en ce sens p a r t i c u l i è r e m e n t q u e son exerc ice ne doit pas 

ê t r e e n t r a v é de m a n i è r e injustifiée pa r les ac tes ou omiss ions des a u t o r i t é s 

de l 'E ta t d é f e n d e u r (voir l ' a r rê t Çakia s u s m e n t i o n n é , § 112, et les a u t r e s 

a r r ê t s qu i y sont c i tés) . 

P a r a i l leurs , la C o u r a p r é c é d e m m e n t aff irmé q u e lo r sque les p a r e n t s 

d ' u n e p e r s o n n e ont des motifs dé fendab les de p r é t e n d r e q u e celle-ci a 

d i spa ru alors qu 'e l le se t rouvai t e n t r e les m a i n s des a u t o r i t é s , ou 

l o r s q u ' u n droi t d ' u n e i m p o r t a n c e f o n d a m e n t a l e tel que le dro i t à la vie 

est e n j e u , l 'ar t icle 13 r e q u i e r t , o u t r e le v e r s e m e n t d ' une i n d e m n i t é là où 

il convient , des inves t iga t ions approfondies et effectives p r o p r e s à 

condu i r e à l ' ident if icat ion et à la pun i t ion des r e sponsab les et 

c o m p o r t a n t un accès effectif des p a r e n t s à la p r o c é d u r e d ' e n q u ê t e ( a r r ê t 

K u r t p réc i t é , p . 1189, § 140, et a r r ê t Ya§a c. T u r q u i e du 2 s e p t e m b r e 1998, 

Recueil 1998-VI, p . 2442, § 114). 

112. Q u a n t aux faits de la cause , la C o u r e s t ime q u e le r e q u é r a n t avait 

i n d i s c u t a b l e m e n t un mot i f dé fendab le de p r é t e n d r e q u e son fils avai t é té 

placé en d é t e n t i o n . L ' i n t é r e s sé s 'est r e n d u a u p r è s des a u t o r i t é s avec des 

in fo rma t ions précises sur le lieu et le m o m e n t de l ' a r r e s t a t i o n a l l éguée de 

son fils et sur les p e r s o n n e s a p p r é h e n d é e s en m ê m e t e m p s q u e lu i ; il a 

ensu i t e d o n n é les n o m s des p e r s o n n e s qu i ava ien t vu ce d e r n i e r en 

d é t e n t i o n . Pa r a i l leurs , la C o u r ayant cons t a t é q u e les a u t o r i t é s i n t e r n e s 

ont failli à leur obl iga t ion de p r o t é g e r la vie du fils du r e q u é r a n t , celui-ci 

avai t droi t à un recours effectif d a n s le sens ind iqué au p a r a g r a p h e 

p r é c é d e n t . 

113. En c o n s é q u e n c e , les a u t o r i t é s é t a i e n t t e n u e s de m e n e r une 

e n q u ê t e effective sur la d i spar i t ion du fils du r e q u é r a n t . C o m p t e t enu 

des é l é m e n t s exposés a u p a r a g r a p h e 89 ci-dessus, la C o u r conclut q u e 

l 'E ta t d é f e n d e u r a m a n q u é à c e t t e obl iga t ion . 

Il y a donc eu violat ion de l 'a r t ic le 13 de la Conven t ion . 

VII. SUR LA P R A T I Q U E A L L É G U É E DE M É C O N N A I S S A N C E DES 

ARTICLES 5 ET 13 DE LA C O N V E N T I O N PAR LES A U T O R I T É S 

114. Le r e q u é r a n t aff irme qu ' i l exis ta i t en 1993 d a n s le Sud-Est de la 

T u r q u i e une p r a t i q u e des « d i s p a r i t i o n s » , ainsi q u ' u n e p r a t i q u e 

off iciel lement to lé rée de viola t ion de l 'ar t ic le 13 de la Conven t ion , 

l aque l le a u g m e n t e la gravi té des a t t e i n t e s don t lui et son fils ont é té 

v ic t imes . I nvoquan t d ' a u t r e s affaires c o n c e r n a n t les é v é n e m e n t s d a n s le 

Sud-Est de la T u r q u i e d a n s lesquel les la C o m m i s s i o n et la C o u r ont 

é g a l e m e n t conclu à des v io la t ions de ces d isposi t ions , l ' i n té ressé sou t i en t 

qu 'e l les révè len t q u e les a u t o r i t é s ont pris le pa r t i de n ier 

s y s t é m a t i q u e m e n t les a l l éga t ions de viola t ions graves des dro i t s de 

l ' h o m m e et de refuser des r ecours . 
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115. La C o u r cons idè re q u e les p reuves recuei l l ies et les é l é m e n t s 

versés au doss ier ne lui suffisent pas pour d é t e r m i n e r si les 

m a n q u e m e n t s décelés en l 'espèce pa r t i c ipen t d ' une p r a t i q u e des 

a u t o r i t é s . 

VIII . SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ARTICLE 18 DE LA 

C O N V E N T I O N 

116. Le r e q u é r a n t sou t ien t que l 'E ta t d é f e n d e u r a laissé se déve lopper 

u n e p r a t i q u e de « d i s p a r i t i o n s » qui p e r t u r b e le f o n c t i o n n e m e n t de la 

légis la t ion, et n ' a pr is a u c u n e m e s u r e efficace p o u r y m e t t r e fin. Selon 

lui, le fait q u e les a u t o r i t é s a ien t m a n q u é à leurs p r o p r e s p resc r ip t ions 

légales cons t i tue u n e a t t e i n t e au pr inc ipe de b o n n e foi consacré p a r 

l 'ar t icle 18 de la Conven t ion , ainsi libellé : 

«Les restrictions qui, aux termes de la (...) Convention, sont apportées auxdits droits 

et libertés ne peuvent être appliquées que dans le but pour lequel elles ont été prévues. » 

117. Le G o u v e r n e m e n t n ' a pas abo rdé ce t t e ques t i on et la 

C o m m i s s i o n , pour sa p a r t , a j u g é qu ' i l n 'y avait pas eu violat ion de 

l 'ar t ic le 18. 

118. Eu éga rd à ses conclusions exposées c i -dessus , la C o u r n ' e s t ime 

pas nécessa i re d ' e x a m i n e r ce grief s é p a r é m e n t . 

IX. SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ARTICLE 34 DE LA 

C O N V E N T I O N 

119. Enfin, le r e q u é r a n t sou t i en t q u e le pa r ju r e c o m m i s d e v a n t les 

dé l égués de la C o m m i s s i o n p a r un t é m o i n du G o u v e r n e m e n t cons t i tue 

u n e en t r ave à l 'exercice de son dro i t de recours individuel tel q u ' é n o n c é , 

depu i s l ' en t r ée en v igueur du Protocole n" 11, p a r l 'ar t ic le 34 de la 

Conven t ion , ainsi libellé : 

«La Cour peut être saisie d'une requête par toute personne physique, toute 

organisation non gouvernementale ou tout groupe de particuliers qui se prétend 

victime d'une violation par l'une des Hautes Parties contractantes des droits reconnus 

dans la Convention ou ses Protocoles. Les Hautes Parties contractantes s'engagent à 

n 'entraver par aucune mesure l'exercice efficace de ce droit. » 

120. A l ' appui de son a r g u m e n t , le r e q u é r a n t ind ique q u e le 

c o m p o r t e m e n t des g e n d a r m e s de Silopi et de § i rnak , i l lus t ré p a r les ac tes 

de H i i s a m D u r m u § , é ta i t des t iné à e m p ê c h e r la mise en œ u v r e efficace du 

droi t de recours individuel . Si un d o c u m e n t n 'ava i t pas é té découver t de 

m a n i è r e for tu i te , l ' i n té ressé n ' a u r a i t pas é té en m e s u r e de p rouve r au-delà 

de tou t d o u t e r a i sonnab le les griefs formulés d a n s sa r e q u ê t e . 
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121. Le G o u v e r n e m e n t r e je t t e ces a l léga t ions , et m a i n t i e n t que 

H t i s am D u r m u § a dit la vé r i t é . 

122. La C o m m i s s i o n a j u g é qu' i l n ' é t a i t pas é tabl i q u e la condu i t e des 

g e n d a r m e s en ques t ion , q u o i q u e r ép réhcns ib l e , eût en e l l e -même 

e m p ê c h é le r e q u é r a n t d ' e x e r c e r son droi t de recours individuel . 

123. La C o u r n ' e s t i m e pas que d a n s les c i r cons tances de l 'espèce la 

condu i t e des au to r i t é s , et plus s p é c i a l e m e n t celle de H ù s a m D u r m u § , ait 

cons t i tué u n m a n q u e m e n t de l 'E ta t d é f e n d e u r à l 'obl igat ion décou lan t de 

l 'ar t ic le 34 in fine. 

X. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

124. Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable. » 

A. P r é j u d i c e m o r a l 

125. Vu la g rav i té et le n o m b r e de viola t ions , le r e q u é r a n t sollicite 

40 000 livres s t e r l ing (GBP) pour son fils et 10000 G B P p o u r l u i - m ê m e , 

au t i t r e d u pré judice m o r a l . 

126. Le G o u v e r n e m e n t e s t ime q u e ces m o n t a n t s sont excessifs et 

e n t r a î n e r a i e n t u n e n r i c h i s s e m e n t sans cause . 

127. Q u a n t à l ' i ndemni t é d e m a n d é e pa r le r e q u é r a n t p o u r son fils au 

t i t r e du pré judice mora l , la C o u r no te q u e des s o m m e s ont dé jà é té 

oct royées à des époux surv ivants et à des enfan t s et , le cas é c h é a n t , à des 

r e q u é r a n t s qui ava ien t survécu à leurs p a r e n t s ou frère et s œ u r . Elle n ' a 

a l loué des s o m m e s pour u n e p e r s o n n e décédée que lorsqu 'e l le avai t 

cons t a t é qu' i l y avai t eu d é t e n t i o n a r b i t r a i r e ou t o r t u r e s avant la 

d i spa r i t ion ou le décès de l ' i n té ressé , s o m m e s qui deva ien t ê t r e d é t e n u e s 

p o u r les hé r i t i e r s de celui-ci ( a r r ê t s p réc i t é s K u r t , p . 1195, §§ 174-175, et 

Çakia, § 130). La C o u r rappe l le ses c o n s t a t s de viola t ion des ar t ic les 2, 5 

et 13 à cause de la d é t e n t i o n non r e c o n n u e et f au te de p ro tec t ion de la 

vie d ' A b d u l v a h a p T i m u r t a s , et cons idère qu ' i l y a l ieu d 'oc t royer une 

r é p a r a t i o n en sa faveur . Elle al loue donc la s o m m e de 20 000 G B P , qui 

d e v r a ê t r e ve r sée au r e q u é r a n t et ê t r e d é t e n u e pa r lui pour les hé r i t i e r s 

de son fils. 

128. S 'agissant du r e q u é r a n t , la C o u r a conclu à la violat ion de 

l 'ar t icle 3 d a n s le chef de celui-ci, en ra i son du c o m p o r t e m e n t des 

a u t o r i t é s d a n s le c ad re des r e che rches qu ' i l effectuai t p o u r savoir où se 

t rouva i t son fils et ce qu ' i l é ta i t devenu . La C o u r e s t ime qu' i l y a lieu 
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d 'oc t royer u n e r é p a r a t i o n en sa faveur é g a l e m e n t . Elle a l loue donc a u 

r e q u é r a n t la s o m m e de 10 000 G B P . 

B. Frais e t d é p e n s 

129. Le r e q u é r a n t sollicite au to ta l 29 041,28 G B P en r e m b o u r s e m e n t 

des frais et d é p e n s exposés pour la p r é s e n t a t i o n de sa r e q u ê t e , moins la 

s o m m e versée p a r le Consei l de l 'Europe au t i t r e d e l ' ass is tance judic ia i re . 

Ce m o n t a n t inclut les frais occas ionnés pa r la c o m p a r u t i o n à l ' audi t ion 

devan t les dé l égués de la C o m m i s s i o n à A n k a r a et à l ' audience devan t la 

C o u r à S t r a s b o u r g . U n m o n t a n t de 5 165 G B P est d e m a n d é pour les 

hono ra i r e s et frais admin i s t r a t i f s du Proje t k u r d e pour les d ro i t s de 

l ' h o m m e , qui a a s su ré la liaison e n t r e l ' équipe de j u r i s t e s au R o y a u m e -

U n i d 'une pa r t , et les avocats et le r e q u é r a n t en T u r q u i e d ' a u t r e pa r t , et 

u n e s o m m e de 4 020 G B P pour le t ravai l des avocats en T u r q u i e . 

130. Le G o u v e r n e m e n t j u g e les h o n o r a i r e s excessifs et abusifs , et fait 

valoir qu ' i l y a lieu de t en i r c o m p t e du b a r è m e appl icable au b a r r e a u 

d ' I s t anbu l . 

131. Q u a n t à la d e m a n d e de r e m b o u r s e m e n t des frais et d é p e n s , la 

Cour , s t a t u a n t en équ i t é et p r e n a n t en cons idé ra t ion le d é c o m p t e 

dé ta i l lé soumis p a r le r e q u é r a n t , oc t roie à ce d e r n i e r la s o m m e d e 

20 000 G B P , ainsi q u e t o u t e t axe su r la va l eu r a jou tée é v e n t u e l l e m e n t 

d u e , moins les 10 245,06 francs français p e r ç u s du Consei l de l 'Europe a u 

t i t r e de l ' ass is tance j ud i c i a i r e , ce t t e s o m m e é t a n t à ve r se r sur le c o m p t e 

banca i r e en livres s t e r l ing dont le r e q u é r a n t d ispose au R o y a u m e - U n i , 

ainsi qu ' i l l'a i nd iqué d a n s sa d e m a n d e de sa t i s fac t ion équ i t ab l e . 

C. I n t é r ê t s m o r a t o i r e s 

132. Selon les in fo rmat ions dont la C o u r dispose , le t aux d ' i n t é r ê t légal 

appl icable au R o y a u m e - U n i à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 

7,5 % l 'an. 

P A R C E S M O T I F S , L A C O U R 

1. Dit, pa r six voix con t r e une , q u e l 'Eta t d é f e n d e u r est r e sponsab le d u 

décès d ' A b d u l v a h a p T i m u r t a § , en violat ion de l 'ar t icle 2 de la 

Conven t i on ; 

2. Dit, p a r six voix c o n t r e une , qu ' i l y a eu violat ion de l 'ar t ic le 2 de la 

Conven t i on en ce que les a u t o r i t é s de l 'E ta t d é f e n d e u r n 'on t pas m e n é 

d ' e n q u ê t e effective sur les c i r cons tances de la d i spar i t ion 

d ' A b d u l v a h a p T i m u r t a § ; 
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3. Dit, p a r six voix con t re u n e , qu ' i l y a eu violat ion de l 'ar t icle 3 de la 

Conven t i on d a n s le chef du r e q u é r a n t l u i -même ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l y a eu viola t ion d e l 'a r t ic le 5 d e la C o n v e n t i o n ; 

5. Dit, p a r six voix con t re une , qu ' i l y a eu viola t ion de l 'ar t icle 13 de la 

Conven t i on ; 

6. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu de se p r o n o n c e r sur le gr ief du 

r e q u é r a n t sur le t e r r a i n de l 'ar t ic le 18 de la C o n v e n t i o n ; 

7. Dit, à l ' u n a n i m i t é , q u e l 'E ta t d é f e n d e u r n ' a pas m a n q u é aux 

obl iga t ions qui lui i ncomben t en ve r tu de l 'ar t icle 34 in fine de la 

Conven t i on ; 

8. Dit, à l ' u n a n i m i t é , q u e l 'E ta t d é f e n d e u r doi t ve r se r au r e q u é r a n t pour 

son fils, d a n s les t rois mois , au t i t r e du pré jud ice mora l , 20 000 G B P 

(vingt mil le livres s t e r l ing ) , à conver t i r en livres t u r q u e s au t aux 

appl icable à la d a t e du r è g l e m e n t , s o m m e qui devra ê t r e d é t e n u e pa r 

le r e q u é r a n t pour les hé r i t i e r s de son fils ; 

9. Dit, p a r six voix con t r e u n e , q u e l 'E ta t d é f e n d e u r doit ve r se r au 

r e q u é r a n t , d a n s les t rois mois , au t i t r e du pré judice m o r a l , 

10 000 G B P (dix mille livres s t e r l ing ) , à conver t i r en livres t u r q u e s au 

t a u x appl icab le à la d a t e du r è g l e m e n t ; 

10. Dit, p a r six voix con t r e u n e , q u e l 'E ta t d é f e n d e u r doit ve r se r au 

r e q u é r a n t , d a n s les t rois mois et sur le c o m p t e banca i r e don t ce 

d e r n i e r d ispose au R o y a u m e - U n i , 20 000 G B P (vingt mille livres 

s te r l ing) pour frais et d é p e n s , a insi q u e tou t m o n t a n t pouvan t ê t re dû 

au t i t r e de la t axe sur la va leur a jou tée , moins 10 245,06 F R F (dix mille 

d e u x cent q u a r a n t e - c i n q francs français six c e n t i m e s ) , à conver t i r en 

livres s t e r l ing au t aux appl icable à la d a t e du p rononcé du p r é s e n t 

a r r ê t ; 

11. Dit, à l ' u n a n i m i t é , q u e ces m o n t a n t s se ron t à ma jo re r d ' u n in t é rê t 

s imple de 7,5 % l 'an à c o m p t e r d e l ' expi ra t ion dud i t délai et j u s q u ' a u 

v e r s e m e n t ; 

12. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion é q u i t a b l e pour le 

su rp lu s . 

Fait en ang la i s , puis c o m m u n i q u é p a r écrit le 13 j u i n 2000, en 

appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Michae l O'BOYLE 

Greffier 

E l i sabe th PALM 

P r é s i d e n t e 
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Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en pa r t i e 

d i s s iden te de M. Gölcüklü . 

E.P. 

M . O ' B . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E G Ô L C Ù K L U 

1. A m o n g r a n d r e g r e t j e ne puis p a r t a g e r l 'avis de la ma jo r i t é de la 

Cour , n o t a m m e n t en ce qu i conce rne le cons ta t de violat ion de l 'ar t icle 2 

au motif q u e «(...) la C o u r est conva incue q u ' A b d u l v a h a p T imur tas , doit 

ê t r e présumé m o r t [ i ta l ique a jouté] à la su i te d ' une d é t e n t i o n non 

r e c o n n u e , o p é r é e p a r les forces de l ' o rd r e» ( p a r a g r a p h e 86 du p ré sen t 

a r r ê t ) . Donc à la base de ce t t e «v io la t ion» , d ' a p r è s cet a r r ê t , se t rouve 

u n e s imple «présompt ion» non fondée. J e ne peux pas m e ra l l ier non 

plus à l 'a f f i rmat ion de la C o u r qui , pour jus t i f i e r l 'appl icat ion de 

l 'ar t icle 2, se réfère à d ' a u t r e s affaires t u r q u e s . O n ne s au ra i t aff i rmer la 

réa l i t é de la i ts non prouvés sur la base d ' u n e j u r i s p r u d e n c e qu i n 'a q u ' u n e 

va leu r i n t e r p r é t a t i v e d a n s l 'appl icat ion de la C o n v e n t i o n , ma i s qui ne peut 

pas « c r é e r » des faits i nex i s t an t s ou en p r é s u m e r . 

2. C e t t e conclusion est t o t a l e m e n t à l 'opposé d ' u n e j u r i s p r u d e n c e 

p r é c é d e m m e n t é tab l i e , à l ' u n a n i m i t é p a r la C o m m i s s i o n et par la C o u r 

d a n s u n e affaire i d e n t i q u e , à savoir l 'affaire Kur t c. T u r q u i e ( a r r ê t du 

25 m a i 1998, Recueil des arrêts et décisions 1998-III). A m o n avis, c 'est un 

r e v i r e m e n t de j u r i s p r u d e n c e . 

3 . La major i t é , p o u r se d é m a r q u e r de l ' a r rê t K u r t p réc i t é , se ré fè re , à 

to r t selon moi , à ce r t a in s é l é m e n t s , lesquels d i s t i n g u e r a i e n t la p r é s e n t e 

affaire de l 'affaire K u r t et j u s t i f i e ra i en t u n e conclus ion d i f férente d a n s la 

p r é s e n t e espèce . J e m ' e x p l i q u e . 

4. En p r e m i e r lieu, dit la C o u r d a n s le p r é s e n t a r r ê t , «(. . .) six ans et 

d e m i se sont écoulés depu i s l ' a r r e s t a t i o n et la d é t e n t i o n d 'Abdu lvahap 

Timur tas , , soit un laps de t e m p s bien plus long q u e les q u a t r e ans et d e m i 

qu i , d a n s l 'affaire K u r t , s é p a r a i e n t le p l a c e m e n t en d é t e n t i o n du fils de la 

r e q u é r a n t e et l ' a r rê t de la C o u r . De plus , a lors qu 'Uzey i r K u r t avai t é té vu 

pour la d e r n i è r e fois e n t o u r é de soldats d a n s son vil lage, il est é tabl i d a n s 

la p r é s e n t e affaire q u ' A b d u l v a h a p T imur tas , a é té condui t en un lieu de 

d é t e n t i o n (...) pa r des a u t o r i t é s re levant de l 'E ta t . Enf in ,» , dit la 

ma jo r i t é , «s ' i l y avait peu d ' é l é m e n t s d a n s le doss ier de l 'affaire Kur t qui 

p e r m e t t a i e n t d ' ident i f ie r Uzeyi r Kur t c o m m e u n e p e r s o n n e soupçonnée 

p a r les a u t o r i t é s , les c i r cons tances de l 'espèce ne la issent a u c u n d o u t e 

q u a n t au fait q u ' A b d u l v a h a p T imur ta s , é ta i t r e che rché p a r les a u t o r i t é s 

p o u r ses p r é t e n d u e s act iv i tés au sein du P K K (...) » ( p a r a g r a p h e 85) . 

Ce sont des a r g u m e n t s art if iciels et superf iciels , des a f f i rmat ions non 

é tayées p a r les faits, p lu tô t u n t rompe- l 'œ i l pour ainsi d i r e . En cas de 

d i spa r i t ion forcée, que l le différence y a-t-il q u a n t à l'effet p rodu i t e n t r e un 

laps de t e m p s de six a n s et d e m i et u n in terva l le de q u a t r e ans et d e m i ? 

D a n s l 'affaire K u r t , la C o u r , c o m m e la C o m m i s s i o n , a auss i cons t a t é 

« l ' a r r e s t a t i o n du fils de la r e q u é r a n t e [Uzeyir K u r t ] pa r les soldats et 
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g a r d e s de village le 25 n o v e m b r e 1993 » ( a r r ê t K u r t , pp . 1159 et 1182, §§ 15 

et 106). Dois-je a jou te r q u e , d a n s l 'affaire K u r t , et la C o m m i s s i o n et la 

C o u r ont e s t imé q u e le seul ar t ic le appl icable é ta i t l 'ar t ic le 5 de la 

C o n v e n t i o n , ce qu i ne revena i t pas à d i re aussi qu 'Uzey i r K u r t avait bien 

é t é a r r ê t é et d é t e n u p a r les forces de l ' o rd re? 

Enfin, il r essor t m a n i f e s t e m e n t de l ' e n q u ê t e m e n é e pa r la C o m m i s s i o n 

q u ' U z e y i r K u r t , c o m m e A b d u l v a h a p T i m u r t a § , é ta i t accusé de col laborer 

avec les t e r ro r i s t e s du P K K e t , à ce t i t r e , é t a i t r e c h e r c h é . En effet, lo rsque 

les forces de l 'o rdre sont a r r ivées au vil lage, n ' ayan t pas vu Uzey i r Kur t 

p a r m i ceux qu i é t a ien t r a s s e m b l é s sur la place pub l ique , elles ont 

i m m é d i a t e m e n t d e m a n d é où il se t rouvai t et l 'ont a r r ê t é d a n s u n e maison 

où il s 'é ta i t caché ( a r r ê t K u r t , pp . 1159 et 1162, §§ 15 et 28) . 

5. J e soul igne encore u n e fois q u e la p r é s e n t e affaire ne se d i s t ingue 

pas de l 'affaire K u r t - où il n ' a pas é té é tabl i au -de là de tout dou te 

r a i sonnab le que le fils de la r e q u é r a n t e , Uzeyi r K u r t , se ra i t décédé 

p e n d a n t sa d é t e n t i o n , c o m m e d a n s ce t t e affaire - et qu ' e l l e n 'a aucun 

point c o m m u n avec l 'affaire Çakia - où la C o m m i s s i o n et la C o u r ont 

c o n s t a t é q u e le f rère du r e q u é r a n t , A h m e t Çak ic i , é ta i t d é c é d é a lors qu' i l 

se t rouvai t d é t e n u . Voici la conclusion de la C o m m i s s i o n d a n s la p r é s e n t e 

a f fa i re : «La C o m m i s s i o n e s t ime dès lors q u e la r e q u ê t e doit ê t r e 

d i s t inguée de l 'affaire Çakia. En l ' occur rence , elle cons idère c o m m e plus 

a d é q u a t d ' a d o p t e r la d é m a r c h e suivie pa r elle et la C o u r d a n s l 'affaire 

K u r t c. T u r q u i e » (voir le r a p p o r t de la C o m m i s s i o n d a n s la p r é s e n t e 

espèce , §§ 278 et suiv. ; voir auss i , d a n s le m ê m e sens , l ' a r rê t Çakia 

c. Turquie [ G C ] , n° 23657/94, C E D H 1999-IV). 

6. Ainsi donc à I ' a r r i è re -p lan du p ré sen t a r r ê t , il y a le r a p p o r t de la 

C o m m i s s i o n et l ' a r rê t de la C o u r d a n s l 'affaire K u r t et le r appor t de la 

C o m m i s s i o n d a n s la p r é s e n t e espèce . Et ces deux ins t ances on t conclu à 

l ' u n a n i m i t é q u e , d a n s ces deux affaires, ce n ' é t a i t pas l 'ar t ic le 2 de la 

C o n v e n t i o n m a i s l ' a r t ic le 5 qu i é ta i t app l icab le . 

7. Vu leur i m p o r t a n c e pour la bonne c o m p r é h e n s i o n de m o n opinion 

d i s s iden te , j e t iens à r e p r o d u i r e in extenso les p a r a g r a p h e s p e r t i n e n t s de 

l ' a r rê t K u r t p réc i t é et l 'avis de la C o m m i s s i o n d a n s la p r é s e n t e affaire, 

l eque l ne fait q u e r e p r e n d r e m o n avis d a n s l 'affaire Kur t et la 

j u r i s p r u d e n c e de la C o u r d a n s c e t t e d e r n i è r e . 

8. D a n s son a r r ê t K u r t , la C o u r di t : 

« 105. La Commission estime qu'en l'absence de toute preuve quant au sort d'Uzeyir 

Kurt après son arrestation au village, il ne serait pas indiqué de conclure qu'il y a eu 

violation de l'article 2 à l'égard du fils de la requérante. Elle marque son désaccord avec 

l 'argument de celle-ci d'après lequel son fils aurait été tué en raison soit de la situation 

menaçante pour la vie, que décrit M""' Kurt , soit d'une pratique administrative de 

disparitions alléguée dans l'Etat défendeur. Pour la Commission, les allégations de la 

requérante relatives à une apparente disparition forcée de son fils et aux défaillances 

imputées aux autorités quant aux mesures qu'elles auraient raisonnablement dû 
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prendre [jour mettre celui-ci à l'abri des risques pour sa vie, corollaires de sa disparition, 

relèvent de l'article 5 de la Convention. 

106. La Cour rappelle d'emblée qu'elle a accepté les constatations de la Commission 

en ce qui concerne l 'arrestation du fils de la requérante par les soldats et gardes de 

village le 25 novembre 1993. Presque quatre ans et demi se sont écoulés sans que des 

informations aient été fournies sur l'endroit où se trouve ce fils ou sur son sort. Dans ces 

conditions, on ne saurait juger sans fondement les craintes de la requérante que son lils 

soit décédé pendant sa détention non reconnue alors qu'il se trouvait entre les mains de 

ses ravisseurs. La requérante prétend que des motifs impérieux permettent de conclure 

que son fils a en fait été tué. 

107. Toutefois, comme la Commission, la Cour doit examiner de près s'il existe bien 

des preuves concrètes lui permettant de conclure au-delà de tout doute raisonnable que 

le lils de l'intéressée a été tué par les autorités, soit alors qu'il était détenu au village soil 

par la suite. Elle note aussi à cet égard que, dans les affaires où elle a conclu à 

l'obligation positive d'un Etal contractant , au titre de l'article 2, de procéder à une 

enquête efficace sur les circonstances d'un homicide prétendument illégal commis par 

les agents de cet Etat, il existait des preuves matérielles d'un coup mortel qui pouvaient 

faire jouer cette obligation (arrêts McCann et autres précité, et Kaya c. Turquie du 

19 février 1998,.ffe™«/ 1998-1). 

108. Il faut relever à cet égard que la thèse de la requérante repose entièrement sur 

des présomptions tenant aux circonstances de la détention initiale du fils de l 'intéressée, 

présomptions renforcées par l'analyse plus générale d'une prétendue pratique 

officiellement tolérée de disparitions s'accompagnant de mauvais t rai tements et 

d'homicides extrajudiciaircs <|r détenus dans l'Etat défendeur. La ( 'oui' estime quant à 

(die que ces arguments ne pallient pas en soi l'absence d'indices plus convaincants que le 

fils de l'intéressée a en réalité trouvé la mort alors qu'il était en détention. Quant à 

l 'argument de M"" Kurt d'après lequel il existe une pratique de violations entre autres 

de l'article 2, la Cour estime que les preuves produites par l'intéressée ne l'étayenl pas. 

109. Eu égard à ce qui précède, la Cour estime que la thèse de la requérante selon 

laquelle l'Etat défendeur a failli à son obligation de protéger la vie de son fils dans les 

circonstances qu'elle décrit relève de l'article 5 de la Convention. » 

9. Voici l'avis de la C o m m i s s i o n d a n s la p r é s e n t e affaire : 

La C o m m i s s i o n s'est d e m a n d é : 

«(...) si la forte probabilité [qu'Abdulvahap Timurtas, soit mort au cours d'une 

période de détention non reconnue], en l'absence d'éléments concrets prouvant 

qu'Abdulvahap a bien perdu la vie ou été victime de blessures ou d'une maladie 

avérées, suffit à faire entrer les faits dans le cadre de l'article 2.» 

Et elle poursu i t : 

«Dans l'affaire Çakia c. Turquie, la Commission est parvenue à la conclusion que 

l'article 2 s 'appliquait; elle avait estimé que la «très forte probabilité» 

qu'Ahmet Çakict, le frère du requérant , ne soit effectivement plus en vie était évoquée 

dans le cadre d'une détention non reconnue et de constatations de mauvais t rai tements 

(op. cil., § 253). 

279. Toutefois, même si la Commission n'a pu conclure qu'Ahmet Çakict avait été 

tué dans les circonstances alléguées par le Gouvernement, il était considéré comme 

mort d'un point de vue officiel (op. cil., §§ 239, 253). En l'occurrence, on ne prétend pas 
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officiellement qu'Abdulvahap Timurtas. est présumé ne plus être en vie. En outre, la 

Commission a admis le témoignage d'un codétenu d'Ahmet Çakict qui a dit avoir vu 

celui-ci, blessé, à la gendarmerie de Diyarbakir et auquel Ahmet Çakici aurait déclaré 

avoir été torturé et que ce témoin a lui aussi été soumis à la torture (op. cit., § 252). La 

Commission rappelle qu'en l'espèce elle n'a pu conclure qu'Abdulvahap Timurtas, ait 

été torturé ou maltraité (§ 251). 

280. La Commission estime dès lors que la requête doit être distinguée de l'affaire 

Çakia. En l'occurrence, elle considère comme plus adéquat d'adopter la démarche suivie 

par elle et la Cour dans l'affaire Kurt c. Turquie (op. cit.). 

281. Dans cette affaire [Kurt] , la Cour a dit qu'il ne s'imposait pas de se prononcer 

sur le grief de la requérante sur le terrain de l'article 2 en l'absence d'éléments concrets 

de nature à prouver au-delà de tout doute raisonnable que son fils avait été tué par les 

autorités alors qu'il se trouvait en détention ou ultérieurement. La Cour a dit en outre 

que : 

« (...) dans les affaires où elle a conclu à l'obligation positive d'un Etat contractant, 

au titre de l'article 2, de procéder à une enquête efficace sur les circonstances d'un 

homicide prétendument illégal commis par les agents de cet Etat , il existait des 

preuves matérielles d'un coup mortel qui pouvait faire jouer cette obligation» (op. 

cit., § 107). 

282. La Commission relève qu'il n'existe pas non plus dans la présente affaire 

[TimurtasJ de preuves matérielles qu'Abdulvahap Timurtas, ait été tué. Elle fait 

observer en outre que le requérant a présenté lui aussi une «analyse plus générale 

d'une prétendue pratique officiellement tolérée de disparitions s'accompagnant de 

mauvais t rai tements et d'homicides extrajudiciaires de détenus dans l'Etat défendeur» 

dont Koçeri Kurt faisait état et dont la Cour a estimé qu'elle «ne palli [ai] t pas en soi 

l'absence d'indices plus convaincants que le fils de l'intéressée a[vait] en réalité trouvé 

la mort alors qu'il était en détention » (op. cit., § 108). 

283. La Commission estime dès lors qu'il y a lieu d'examiner dans le cadre de 

l'article 5 de la Convention les allégations du requérant qui affirme que l'Etat n'a pas 

mis son fils à l'abri d'une disparition. » 

10. J ' a j o u t e r a i en d e r n i e r lieu q u e , d a n s l 'affaire Ertak c. Turquie, 

devan t la m ê m e c h a m b r e q u ' e n l ' espèce, la C o u r a r e c o n n u e l l e -même 

que l 'affaire K u r t se d i s t ingua i t de l 'affaire Ertak en ce q u e d a n s ce t t e 

d e r n i è r e il s 'agissai t de la viola t ion de l 'ar t ic le 2 en ra i son de la m o r t du 

fils du r e q u é r a n t , m o r t causée pa r les a g e n t s de l 'E ta t (Ertak c. Turquie, 

n° 20764/92, § 131, C E D H 2000-V). Ce la revena i t à d i re que l 'affaire 

K u r t et la p r é s e n t e espèce se t rouva i en t sur le m ê m e t e r r a i n en se 

d i s t i n g u a n t ainsi de l 'affaire Ertak. 

11. En conclus ion, c o m m e il n ' a pas é té é tab l i au -de là de tou t dou te 

r a i sonnab le q u ' A b d u l v a h a p T imur tas , est décédé lorsqu ' i l é ta i t en 

d é t e n t i o n , l 'ar t ic le 2 de la Conven t i on n 'es t pas appl icab le d a n s le cas 

d ' e spèce . 

12. Les cons idé ra t ions s u s m e n t i o n n é e s m e d i spensen t de r é p o n d r e 

aux ques t i ons c o n c e r n a n t le fond de l 'affaire. 
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13. Q u a n t à la posi t ion du r e q u é r a n t l u i - m ê m e , il m e paraît difficile 

d ' a d m e t t r e , à la différence de la ma jo r i t é de la C o u r , la d é t r e s s e d ' un 

pè r e (le r e q u é r a n t ) qui ne s 'est pas soucié du sor t de son fils lorsqu ' i l a 

q u i t t é le foyer familial , donc d i s p a r u d e la scène , d e u x a n s a v a n t la 

p r é t e n d u e d i spa r i t ion forcée pour re jo indre , para î t - i l , les h o m m e s du 

P K K en Syrie ( p a r a g r a p h e s 23 et 25 de l ' a r r ê t ) . 

14. Quant à la violation de l'article 13 de la Convention, je me ré fère à m o n 

opinion d i s s iden te d a n s l 'affaire Ergi c. T u r q u i e ( a r r ê t du 28 juil let 1998, 

Recueil 1998-IV, p. 1788) : 

« (...) Lorsqu'on arrive à la conclusion de la violation de l'article 2 de la Convention au 

motif qu 'une enquête efficace n'a pas été faite sur la mort qui lait l'objet de la plainte, 

j ' es t ime, comme la Commission, qu'aucune question distincte ne se pose sous l'angle de 

l'article 13 car le fait de l'absence d'une enquête sat isfaisanlc et efficace sur le décès est 

aussi bien à l'origine des griefs du requérant sur le terrain des articles 2 et 13. A ce sujet, 

je me réfère à mon opinion dissidente dans l'affaire Kaya e. Turquie et à l'avis exprimé 

par la Commission avec une forte majorité à ce sujet (voir Aytekin c. Turquie, requête 

n" 22880/93, 18 septembre 1997; Ergi c. Turquie, requête n" 23818/94, 20 mai 1997; 

Ya?a c. Turquie, requête n" 22495/93, 8 avril 1997).» 

15. Quant à l'application de l'article 41 J e ne peux accep t e r q u e les frais de 

just ice soient payés au r e q u é r a n t sur le « c o m p t e banca i r e don t [il] d ispose 

au R o y a u m e - U n i » . 

Ce point est l 'un des é l é m e n t s de la ques t i on g é n é r a l e du 

r e m b o u r s e m e n t des «frais et d é p e n s » . P o u r me faire b ien c o m p r e n d r e à 

ce sujet , j e suis obligé de me ré férer à c e r t a i n s faits et d é v e l o p p e m e n t s 

p r é c é d e n t s en la m a t i è r e : l 'u t i l i sa t ion de l ' anc ien ar t ic le 50 ( l ' ac tuel 

a r t ic le 41) pour les frais de j u s t i c e (honora i r e s des conseils inclus) a é té 

d i scu tée de m a n i è r e approfondie pa r l ' anc ienne C o u r pa rce q u e ce r t a in s 

conseils de r e q u é r a n t s ( toujours les m ê m e s ) ont d e m a n d é de n o m b r e u s e s 

fois et avec ins i s tance q u e les frais de j u s t i c e l eu r so ient payés 

d i r e c t e m e n t , sur leur c o m p t e en b a n q u e à l ' é t r a n g e r et en m o n n a i e 

é t r a n g è r e . La C o u r a toujours re je té ces d e m a n d e s , sauf d a n s u n e ou 

deux affaires où elle a a d m i s le p a i e m e n t en m o n n a i e é t r a n g è r e , ma i s 

toujours d a n s l 'Etat d é f e n d e u r . A la su i te des dé l ibé ra t ions , la C o u r a 

déc idé q u e les frais de ju s t i ce s e r a i en t p a y é s : 

- au r e q u é r a n t , 

- d a n s l 'Eta t dé f endeu r , et 

- d a n s la m o n n a i e de l 'Eta t d é f e n d e u r (si le m o n t a n t est e x p r i m é en 

m o n n a i e é t r a n g è r e en ra ison du t a u x d ' inf la t ion élevé d a n s le pays, il se ra 

conver t i d a n s la m o n n a i e du pays au m o m e n t du p a i e m e n t ) . 

C o n f o r m é m e n t à ce t t e décis ion, les a u t r e s d e m a n d e s on t t ou t e s é t é 

c a t é g o r i q u e m e n t re je tées . Sur ce, les conseils d u r e q u é r a n t on t 

c o m m e n c é , ce t t e fois, à d e m a n d e r q u e les frais de j u s t i c e soient payés 

a u x r e q u é r a n t s , r e s so r t i s san t s de l 'E ta t d é f e n d e u r et r é s idan t sur le 

t e r r i t o i r e de celui-ci, à l eur c o m p t e b a n c a i r e à l ' é t r a n g e r et en m o n n a i e 
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é t r a n g è r e . Aussi ces d e m a n d e s ont-el les é té c o n s t a m m e n t re je tées par la 

C o u r . M a l g r é de mul t ip les d e m a n d e s de ce t t e sor te ( é m a n a n t toujours des 

m ê m e s consei ls) , pas une seule décision n 'a é té prise à ce j o u r d a n s le sens 

souha i t é . 

16. N'est- i l pas é t o n n a n t que p r e s q u e la to ta l i t é des r e q u é r a n t s 

h a b i t a n t d a n s u n pe t i t village ou un h a m e a u p e r d u d a n s le fin fond de la 

p a r t i e Sud-Est de l 'Anatol ie et de condi t ion t rès m o d e s t e , a i en t des 

c o m p t e s b a n c a i r e s d a n s u n e ville d ' u n E ta t e u r o p é e n ? 

17. Si ce r t a in s consei ls ont des p r o b l è m e s avec leurs c l ients , cela 

n ' i n t é r e s se a u c u n e m e n t l 'E ta t dé fendeur . Le c o n t r a t é tab l i e n t r e le 

conseil et son client est un c o n t r a t privé qu i ne conce rne q u ' e u x , et l 'Etat 

d é f e n d e u r est en d e h o r s des dif férends les c o n c e r n a n t . 

18. J e dois sou l igner q u e , d a n s le sys tème i n s t a u r é pa r la Conven t ion , 

la C o u r n ' a pas c o m p é t e n c e pour d o n n e r des o rd r e s aux E t a t s c o n t r a c t a n t s 

sur la façon don t se ron t exécu té s ses a r r ê t s . 

J e suis d 'avis q u e tou t p a i e m e n t c o n c e r n a n t l ' appl ica t ion de l 'ar t ic le 41 

doit se faire c o m m e a u p a r a v a n t au r e q u é r a n t , d a n s la m o n n a i e du pays et 

dans le pays. 
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SOMMAIRE1 

Condamnation d'un rédacteur en chef pour diffusion de propagande 
séparatiste 

Article 10 

Liberté d'expression - Condamnation d'un rédacteur en chef pour diffusion de propagande 
séparatiste - Ingérence - Prévue par la loi - Législation relative à la lutte contre le terrorisme 

- Défense de l'ordre - Prévention du crime — Nécessaire dans une société démocratique - Liberté 
de la presse et droit pour le public de recevoir des informations - Débat politique - Intérêt général 
- Limite de la critique admissible à l'égard du gouvernement - Prévention du terrorisme -
Incitation à la violence 

* 
* * 

Le requérant était, à l'époque des faits, rédacteur en chef d'un certain journal. Un 
article traitant du problème kurde, rédigé par un lecteur, fut publié par ledit 
journal. Dans cet article, l 'auteur tentait d'expliquer l'évolution de la situation 
dans le Sud-Est du pays et exposait son point de vue sur ses répercussions tant à 
l 'intérieur du pays qu'à l'extérieur. Déplorant que les initiatives officielles en vue 
d'une «solution politique» ne reconnaissent ni le droit à «l 'autodétermination du 
peuple du Kurdistan» ni la «libre volonté» de ce peuple, l 'auteur de l'article 
condamnait la «solution militaire» adoptée par l'Etat, laquelle consisterait en 
une «sale guerre contre la guérilla», voire une «guerre ouverte contre le peuple 
kurde». A la suite de la publication dudit article, le procureur de la République 
près la cour de sûreté de l'Etat compétente engagea des poursuites pénales à 
l'encontre de l'éditeur du journal et du requérant, en tant que rédacteur en chef. 
En vertu de la loi n" 3713 relative à la lutte contre le terrorisme, les intéressés 
furent inculpés du chef de diffusion de propagande, par la voie d'un périodique, 
préjudiciable à l'intégrité de l'Etat et à l'unité de la nation. La cour de sûreté de 
l'Etat déclara le requérant et l'éditeur du journal coupables de l'infraction 
susmentionnée. Le requérant fut condamné à une peine d'emprisonnement de six 
mois et au paiement d'une amende. Son pourvoi fut rejeté. Avant qu'il n'ait 
commencé à purger sa peine, une loi portant modification de la loi n" 3713 entra 
en vigueur. Cette loi supprimait l'élément intentionnel présent dans l'ancien texte 
de loi, allégeait les peines d'emprisonnement applicables, et prévoyait la révision 
d'office des condamnations prononcées antérieurement. Le requérant saisit la 
cour de sûreté de l'Etal d'une demande de réexamen au fond de son affaire en 
invoquant l'article 10 de la Convention. La cour rendit un nouvel arrêt par lequel 
le requérant fut condamné au paiement d'une amende, dont l'exécution fut 
suspendue. Le requérant se pourvut en cassation. Alors que la procédure était 
pendante, une nouvelle loi fut promulguée qui prévoyait le sursis à l'exécution 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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des condamnations infligées aux rédacteurs en chef en vertu de la loi n° 3713. Eu 
égard à cette nouvelle loi, la Cour de cassation infirma l'arrêt attaque et renvoya 
l'affaire devant la cour de sûreté de l'Etat. Celle-ci, se fondant sur cette nouvelle 
loi, conclut qu'il y avait lieu de surseoir à l'exécution du jugement rendu à 
l'cncontre du requérant. Elle ajouta que le jugement serait exécutoire si dans un 
délai de trois ans à compter de la date de l'octroi du sursis, le requérant se trouvait 
condamné en tant que rédacteur en chef pour une infraction intentionnelle et que 
l'action publique s'éteindrait si, au contraire, aucune condamnation de cet ordre 
n'intervenait dans les trois ans. 

1. Exception préliminaire du Gouvernement: a) Le recours en rectification 
d'arrêt auquel le Gouvernement fait référence est une voie de recours 
extraordinaire ouverte contre les décisions de la Cour de cassation. D'après le 
code de procédure pénale, seul le procureur général a la faculté d'exercer ce 
recours, d'office ou à la demande de la personne condamnée. Il ne constitue donc 
pas un recours directement accessible aux justiciables et ne peut être considéré 
comme un recours dont l'article 35 exigerait l 'épuisement. 

b) L'avocat du requérant a critiqué la condamnation de ce dernier dans la 
demande de réexamen au fond de l'affaire et cela non seulement au regard du 
droit interne mais également de l'article 10 de la Convention. Il ne pourrait être 
considéré que les juridictions turques n'aient pas eu l'occasion de prévenir ou 
redresser les violations alléguées contre elles avant que ces allégations ne soient 
soumises à la Cour. 

2. Article 10: la condamnation du requérant s'analyse en une ingérence dans 
l'exercice de sa liberté d'expression. Cette ingérence a son fondement légal dans 
la loi n"3713 et poursuivait les buts légitimes de défense de l'ordre et de prévention 
du crime. Reste à établir si la condamnation du requérant était nécessaire dans 
une société démocratique pour atteindre ces buts. L'article en question a la 
forme d'un discours politique, aussi bien par son contenu que par les termes 
utilisés. Or l'article 10 ne laisse guère de place pour des restrictions à la liberté 
d'expression dans le domaine du discours politique ou de questions d'intérêt 
général. De plus, les limites de la critique admissible sont plus larges à l'égard du 
gouvernement qu'à l'égard d'un simple particulier, ou même d'un homme 
politique. Dans un système démocratique, les actions ou omissions du 
gouvernement doivent se trouver placées sous le contrôle attentif non seulement 
des pouvoirs législatif et judiciaire, mais aussi de l'opinion publique. En raison de 
la position dominante qu'il occupe, le gouvernement se doit de n'avoir recours à 
des poursuites pénales que de façon exceptionnelle, en particulier s'il existe 
d'autres moyens de répondre à des attaques et critiques qu'il juge injustifiées. 
Cependant, lorsque des propos incitent à l'usage de la violence à l'égard d'un 
individu, d'un représentant de l'Etat ou d'une partie de la population, les 
autorités nationales jouissent d'une marge d'appréciation plus large dans 
l'examen de la nécessité d'une ingérence dans l'exercice de la liberté 
d'expression. En cas de conflit et de tensions dans un pays, les autorités 
nationales se doivent d'examiner avec une vigilance particulière la publication 
d'opinions qui suggèrent le recours à la violence contre l'Etat, faute de quoi les 
médias risquent de se faire le relais de discours haineux incitant à la violence. La 
publication litigieuse portait sur des thèmes extrêmement controversés, à savoir 
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les troubles sévissant dans le Sud-Est de la Turquie. Elle ne consistait pas en une 
étude neutre de la situation, son auteur y stigmatisant l'idéologie dominante de 
l'Etat et la conduite des autorités. Les phrases auxquelles se réfère le 
Gouvernement s'analysent en des constatations subjectives reflétant, tout au 
plus, la vive opposition de leur auteur à la politique officielle menée dans le Sud-
Est du pays. En effet, ces phrases, examinées dans leur contexte, n'apparaissent 
pas associer leur auteur au PKK, ni promouvoir le recours à la violence pour 
soutenir ce groupe. Si l'emploi de termes confère une certaine virulence à la 
critique politique exprimée par l'auteur, rien dans l'article ne peut s'analyser en 
un appel à la violence ou faire naître l'impression que le recours à la violence serait 
une mesure d'autodéfense nécessaire et justifiée face à l'Etat turc. L'article 
n'apparaît pas non plus comme un appel lancé au peuple turc pour qu'il participe 
à la lutte menée par le peuple kurde. Certes, il ne peut être exclu que pareil écrit 
cache des objectifs et intentions différents de ceux qu'il affiche. Toutefois, en 
l'absence de preuve d'une action propre à le démentir, il n'y a pas de raison de 
douter de la sincérité du but poursuivi par le requérant lorsqu'il a publié l'article 
litigieux. Or, lorsqu'une publication ne relève pas de la catégorie de celles qui 
incitent à la violence, les Etats contractants ne peuvent se prévaloir de la 
protection de la défense de l'ordre ou de la prévention du crime pour restreindre 
le droit du public à être informé en utilisant le droit pénal pour peser sur les 
médias. En l'espèce, en se cantonnant à affirmer que le requérant avait fourni à 
l 'auteur de l'article une tribune pour attiser la violence et la haine, les autorités 
nationales n'ont pas suffisamment tenu compte de la liberté de la presse ni du 
droit du public de se voir informer d'une approche alternative du problème 
kurde. Le Gouvernement n'a pas établi l'existence d'un impératif justifiant 
l'ingérence dans l'exercice de la liberté journalistique du requérant. Par ailleurs, 
s'agissant du sursis à exécution du jugement de la cour de sûreté, il ne jouerait que 
si, dans les trois ans à compter de l'octroi du sursis, le requérant ne commettait 
aucun délit intentionnel en sa qualité de rédacteur en chef. Dans le cas contraire, 
l'intéressé risquerait de se voir infliger une amende, en plus de celle qu'il a déjà dû 
payer. Cette mesure est disproportionnée en ce qu'elle oblige le requérant à 
s'abstenir de toute publication susceptible d'être jugée contraire aux intérêts de 
l'Etat. Il serait, en effet, excessif de limiter de la sorte la liberté d'expression d'un 
journaliste. 

Conclusion : violation (unanimité). 

Article 41 : la Cour alloue au requérant des sommes couvrant le dommage 
matériel, le dommage moral et les frais et dépens. 
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En Eaffa ire E r d o g d u c. T u r q u i e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . A. PASTOR RTDRUEJQ,président, 

V . BUTKEVYCH, 

M""' N . VAJIC, 

M M . J . HEDIGAN, 

M . PELLONPÄÄ, 

M""' S. BOTOUCHAROVA,/Z/^«, 

M . F . GQLCUKLUJWJK ad hoc, 

et de M . V . BERGER, greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil le 25 ma i 2000, 

Rend l ' a r rê t que voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r , c o n f o r m é m e n t aux disposi t ions qui 

s ' app l iqua ien t avan t l ' en t rée en v igueu r du Protocole n" 11 à la Conven t ion 

de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 

C o n v e n t i o n » ) , pa r la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e 

(«la C o m m i s s i o n » ) le 3 j u i n 1999. 

2. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n" 25723/94) d i r igée 

con t r e la R é p u b l i q u e de T u r q u i e et don t u n ressor t i s san t tu rc , M . U m i t 

E r d o g d u («le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n le 4 n o v e m b r e 1994 

en v e r t u de l ' anc ien ar t ic le 25. 

I nvoquan t les a r t ic les 7, 9 et 10 de la C o n v e n t i o n , le r e q u é r a n t se 

p la ignai t de sa c o n d a m n a t i o n p a r u n e cour de s û r e t é de l 'E ta t du fait 

d ' u n ar t ic le p a r u d a n s le b i m e n s u e l d o n t il é ta i t le r é d a c t e u r en chef. 

3. La C o m m i s s i o n a déc la ré la r e q u ê t e recevable le 23 j a n v i e r 1998. 

D a n s son r a p p o r t d u 1" m a r s 1999 (ancien ar t ic le 31 de la C o n v e n t i o n ) ' , 

cons idé ran t qu ' i l y avai t lieu d ' e x a m i n e r le gr ief t i ré d 'une 

m é c o n n a i s s a n c e du dro i t à la l iber té de p e n s é e sous l 'angle de l 'ar t ic le 10 

de la Conven t ion , elle conclut , p a r v ingt-c inq voix con t re une , à la violat ion 

de ce t t e d ispos i t ion et formule l 'avis u n a n i m e qu ' i l n 'y a pas eu violat ion 

de l 'ar t icle 7. 

4. Devan t la C o u r , le r e q u é r a n t est r e p r é s e n t é p a r M 1 ' O.E. A t a m a n , 

avoca te au b a r r e a u d ' I s t anbu l . 

5. Le 7 ju i l l e t 1999, un collège de la G r a n d e C h a m b r e a déc idé que 

l 'affaire devai t ê t r e e x a m i n é e p a r u n e des sect ions de la C o u r (ar t ic le 100 

§ 1 du r è g l e m e n t de la C o u r («le r è g l e m e n t » ) ) . Le p ré s iden t de la C o u r a 

a t t r i b u é l 'affaire à la q u a t r i è m e sec t ion . U l t é r i e u r e m e n t , M . R. T ü r m e n , 

1. Note du greffe: le rapport est disponible an greffe. 
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j u g e élu au t i t r e de la T u r q u i e , s ' é tan t d é p o r t é (ar t ic le 28 du r è g l e m e n t ) , 

le g o u v e r n e m e n t t u r c (« le G o u v e r n e m e n t » ) a dés igné M. F. Gôlcûkli i 

pour s iéger en q u a l i t é de j u g e ad hoc (ar t ic les 27 § 2 de la C o n v e n t i o n et 

29 § 1 du r è g l e m e n t ) . 

6. Le 4 oc tobre 1999, le greffier a reçu le m é m o i r e du r e q u é r a n t , q u e le 

p r é s iden t de la c h a m b r e avai t au to r i s é à employe r la l a n g u e t u r q u e d a n s 

la p r o c é d u r e devan t la C o u r (ar t ic le 34 § 3 du r è g l e m e n t ) . Le 14 d é c e m b r e 

1999, d a n s le déla i qu ' ava i t p ro rogé le p r é s iden t , le G o u v e r n e m e n t a fait 

pa rven i r son m é m o i r e et le r e q u é r a n t y a rép l iqué le 13 j a n v i e r 2000. 

7. Aprè s consu l t a t ion des pa r t i e s , la c h a m b r e a déc idé qu ' i l n ' é ta i t pas 

nécessa i re de ten i r u n e aud ience (ar t ic le 59 § 2 du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L 'ESPÈCE 

8. A l ' époque des faits, M. O m i t E r d o g d u , j o u r n a l i s t e et écr ivain, 

né en 1970, é ta i t r é d a c t e u r en chef du b i m e n s u e l Içilerin Sesi ( «La 

voix des ouv r i e r s» ) , qu i pa ra î t à I s t anbu l . D a n s son n u m é r o 40 du 

2 oc tobre 1992, ledit j o u r n a l publ ia u n a r t ic le , r éd igé p a r un l ec t eu r 

et in t i tu lé «Kiirt Sorunu Tiirk Sorunudur» («Le p r o b l è m e k u r d e est u n 

p r o b l è m e t u r c » ) . 

9. Le 29 d é c e m b r e 1992, le p r o c u r e u r de la R é p u b l i q u e («le 

p r o c u r e u r » ) près la cour d e s û r e t é de l 'E ta t d ' I s t anbu l (« la cour de 

s û r e t é de l 'E t a t» ) e n g a g e a une p o u r s u i t e péna l e con t r e A.E.A. et le 

r e q u é r a n t , en leurs q u a l i t é s r e s p e c t i v e m e n t d ' é d i t e u r et de r é d a c t e u r en 

chef du j o u r n a l . 

Il re leva q u e , d a n s l 'ar t ic le dont il s 'agissai t , « les ac tes de t e r r o r i s m e 

s é p a r a t i s t e p e r p é t r é s d a n s le Sud-Est du pays é t a i en t qualif iés de 

Rés i s t ance na t i ona l e k u r d e ; u n e pa r t i e du pays, [donc] de l 'E ta t de la 

R é p u b l i q u e de T u r q u i e , é ta i t dés ignée en t an t q u e K u r d i s t a n [et] il é ta i t 

fait un appe l de sou t ien aux ac tes q u e l 'on qual i f ia i t de Rés i s t ance 

n a t i o n a l e » . Il incu lpa les in t é res sés de diffusion de p r o p a g a n d e , pa r la 

voie d ' u n pé r iod ique , c o n t r e l ' in tégr i té t e r r i t o r i a l e de l 'E ta t et l 'uni té 

indivisible de la na t i on t u r q u e , infract ion p révue à l 'ar t ic le 8 §§ 1 et 2 de 

la loi n° 3713 re la t ive à la lu t t e con t r e le t e r r o r i s m e ( p a r a g r a p h e 21 ci-

des sous ) . 

10. C o m p t e t enu du con t ex t e d a n s leque l le p r o c u r e u r semble avoir 

puisé ses motifs d ' i nc r im ina t i on ( p a r a g r a p h e s 9 ci-dessus et 12 ci-

dessous ) , les passages p e r t i n e n t s de l 'ar t ic le l i t igieux p e u v e n t se r é s u m e r 

c o m m e sui t . 

«(...) Les confrontations entre les Turcs et les Kurdes qui ont lieu dans les divers 

dépar tements sont vues comme des incidents prévisibles; de surcroît, elles sont 
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suscitées parfois par les forces de l'Etat, parfois par des civils fascistes et de temps en 

temps par les «fondamentalistes». Par conséquent, la politique tendant à «la solution 

militaire», qui jusqu'alors était mise en œuvre par le biais d'une sale guerre contre [les 

guérilleros], a gagné une nouvelle dimension et a également commencé à se doubler 

d'une politique sociale destructrice menant à la querelle ethnique dans toutes les 

régions de la Turquie. D'où il ressort très clairement que le problème kurde constitue 

un problème général de la société de Turquie, non pas un problème vécu au Kurdistan et 

limité à la géographie de celui-ci (...) A ce jour, le problème kurde est un problème du 

Moyen-Orient (...) La République de Turquie ]«RT»] qui dans ses propres frontières se 

voit confrontée à un mouvement national kurde, s'accroche fermement à [la branche] 

du «problème kurde» et, ce faisant, se trouve entraînée à toute vitesse dans les 

développements complexes au Moyen-Orient (...) Les pions qui chaque jour sont 

repositionnés au Moyen-Orient, les changements d'alliances ainsi que les plans 

impérialistes à long terme rendront-ils réalisables lesdites politiques de la RT? Par 

ailleurs, (...) la dimension qu'a at teinte le mouvement national kurde permcltra-t-elle 

qu'on le détruise en l'étouffant par une série de massacres? Certainement , aujourd'hui 

personne n'a la possibilité de prévoir des réponses à ces questions (...) En regardant les 

propositions de «solution politique», exprimées ces derniers jours par les différents 

porte-parole des pouvoirs souverains, il ne faut pas croire que ceux-ci tendent à 

renoncer à la «solution militaire». Parce que la «solution politique» dont on parle 

n'est qu'un simulacre de solution politique, laquelle nie la libre volonté du peuple du 

Kurdistan (...) En outre, les débats sur un «référendum», également à l'ordre du jour 

depuis quelque temps, sont développés par des classes souveraines de manière non pas à 

obtenir une solution au problème mais à pousser celui-ci dans une impasse. Le 

«référendum» envisagé ne prend aucunement comme base l 'autodétermination du 

peuple du Kurdistan, au contraire, il implique une perspective de «solution» 

susceptible de déclencher une escalade de sentiments d'hostilité entre les peuples (...) 

Une grande partie de la gauche en Turquie a limité ses perspectives à l 'empêchement de 

la terreur état ique et des violations des droits de l 'homme au Kurdistan, alors qu'une 

autre partie essaie de se créer une raison d'exister dans l'ombre du mouvement national 

kurde avec un point de vue loin de pouvoir proposer une solution démocratique à 

l'ensemble de la société. Il est certain que ni l'une ni l 'autre de ces approches n'est 

capable de montrer à la société une voie crédible quant à la solution du problème 

kurde. Les pouvoirs démocratiques révolutionnaires sont obligés de soumettre à 

l'ensemble de la société un programme définissant la voie que l'on doit suivre pour la 

solution démocratique et libérale du problème kurde. Or, pour faire accepter une telle 

solution parmi de vastes milieux de la société, encore faut-il met t re en œuvre une 

pratique qui lui est appropriée. Sinon, le point qu'atteindront les politiques de guerre 

de la RT ne fera qu 'engendrer des circonstances condamnant tout le pays au 

chauvinisme, à la terreur état ique et aux ténèbres. Parce que le problème kurde est 

aussi un problème turc (...) Par ailleurs, dans le camp du mouvement de la résistance 

nationale au Kurdistan, le fait de concevoir la guerre actuelle en tant que «guerre 

internationale» constitue le point de vue général. Quoi qu'il ait été dit dans les 

déclarations officielles, la politique de la solution militaire s 'apparente, en pratique, à 

une guerre ouverte contre le peuple kurde (...) Les souverains, en travestissant 

volontairement [les choses], s'efforcent de présenter cette guerre comme étant celle 

des Turcs contre les Kurdes. Et, hélas, la circonstance que le peuple turc ait adopté 

une position passive envers le problème kurde, parvient à rendre ce travestissement 

crédible. Le fait de concevoir la guerre au Kurdistan comme une «guerre 

internationale» renforce, parmi les travailleurs turcs, des tendances chauvines et 

exclusives contre les Kurdes, alors que parmi la jeunesse kurde en Occident, la même 
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atmosphère sociale déclenche, d'une manière très spontanée, des sentiments d'hostilité 

envers la société turque (...) Or, en réalité, si l'on devait agir par rapport aux exigences 

d'une «guerre internationale», ce que les travailleurs kurdes et turcs subiraient ne 

serait pas une «guerre internationale» mais un effondrement social général. Face à 

cette tendance évolutive, même le leader du Mouvement de résistance nationale 

kurde ne se montre pas suffisamment sensible et préfère garder le silence. Il est clair 

qu'une telle querelle ne profitera ni au peuple turc ni au peuple kurde. Pareille querelle 

ne sera qu 'une confrontation intégriste, dépourvue de dynamiques révolutionnaires, et 

rendra les peuples turc et kurde vulnérables devant les offenses des classes souveraines 

et de l'impérialisme. Pour que cette tendance négative soit freinée, il n'y a sans cloute 

rien de plus insensé que de proposer que le peuple kurde renonce à la résistance 

nationale. Au contraire, la défaite de la résistance nationale kurde ne servira 

aucunement à éliminer les tensions ethniques qui commencent à surgir en Occident et 

ne fera que mettre en branle une évolution vers l 'établissement de sentiments 

d'hostilité durables entre les peuples. S'il y a vraiment quelque chose à réaliser, cela 

doit être en Occident, au sein de la population turque. La seule clé pour résoudre le 

problème est que le peuple turc conçoit la résistance nationale kurde comme faisant 

partie de son [propre] combat pour la liberté et la démocratie (...) les activités visant à 

nouer la fraternité entre les peuples en Occident constituent, en soi, l'un des plus 

importants moyens de lutte contre les relations actuelles de souveraineté (...) Le 

mouvement révolutionnaire en Occident devra désormais «intervenir» dans le 

problème kurde.» 

11. A l ' audience du 19 avril 1993 devan t la cour de s û r e t é de l 'Eta t , le 

r e q u é r a n t con t e s t a les accusa t ions pesan t sur lu i ; il fit n o t a m m e n t valoir 

q u e l 'a r t ic le en cause é ta i t écrit pa r u n l ec t eu r r é s idan t en A l l e m a g n e , 

Y.A., et qu ' i l l 'avait publ ié , e s t i m a n t que ledit a r t ic le ne con tena i t r ien 

qui jus t i f i â t sa répress ion ou qui p e r m î t de déce le r une q u e l c o n q u e 

in t en t ion c r imine l le . Le r e q u é r a n t p la ida que , cons idéré d a n s son 

e n s e m b l e , l 'ar t icle n ' e n t e n d a i t q u ' e x p o s e r les di f férents po in t s de vue 

q u a n t au p r o b l è m e ku rde , ce d a n s l 'op t ique d'y s u g g é r e r des so lu t ions 

d é m o c r a t i q u e s . 

12. Le 20 d é c e m b r e 1993, la cour de s û r e t é de l 'E ta t déc la ra le 

r e q u é r a n t et A.E.A. coupab les de l ' infract ion r e p r o c h é e . Elle o r d o n n a 

é g a l e m e n t la saisie des e x e m p l a i r e s du n u m é r o du j o u r n a l d a n s lequel 

l 'ar t icle l i t igieux é ta i t publ ié . 

D a n s son a r r ê t , n ' e s t i m a n t pas nécessa i re de r e p r o d u i r e les passages 

r ece lan t des é l é m e n t s dé l i c tueux , la cour de s û r e t é de l 'E ta t a d m i t à 

l ' ins tar du p r o c u r e u r q u e l 'écrit i nc r iminé se référa i t à u n e p a r t i e du 

t e r r i t o i r e de la T u r q u i e qu ' i l d é n o m m a i t K u r d i s t a n , et faisait l 'éloge 

des ac tes de violence du P K K (Par t i des t r ava i l l eu rs du K u r d i s t a n ) , 

p r é s e n t é s c o m m e un m o u v e m e n t de r é s i s t ance na t iona l e con t r e l 'E ta t . 

C o n s i d é r a n t q u e les express ions et les p h r a s e s ut i l isées pa r Y.A., 

l ' a u t e u r de l 'ar t icle l i t igieux, fa isaient sans con tes t e t r a n s p a r a î t r e 

l ' i n ten t ion de t r a n s g r e s s e r l 'ar t icle 8 de la loi n" 3713 , elle conclut 

q u ' e n pub l ian t cet a r t ic le , le r e q u é r a n t et son coaccusé deva ien t 

passe r pour avoir s c i e m m e n t véhiculé de la p r o p a g a n d e t e n d a n t à 
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l 'ob ten t ion d 'un sout ien dans le but de br i ser l ' in tégr i té t e r r i t o r i a l e d e 

la T u r q u i e et l 'uni té de la na t i on t u r q u e . 

P a r t a n t , la cour de s û r e t é de l 'E ta t c o n d a m n a M. E rdogdu , en sa qua l i t é 

de r é d a c t e u r en chef, à u n e pe ine d ' e m p r i s o n n e m e n t de six mois ainsi q u ' à 

u n e a m e n d e de 50 0(10 000 livres t u r q u e s (TRL) . 

13. Le r e q u é r a n t saisit la C o u r de cassa t ion . P a r un a r r ê t du 4 ma i 

1994, ap r è s avoir t e n u u n e a u d i e n c e , celle-ci r e j e t a le pourvoi , conf i rman t 

l ' évaluat ion des p reuves à laquel le s ' é t a i en t livrés les j u g e s d u fond ainsi 

q u e la p e r t i n e n c e des motifs r e t e n u s p a r ceux-ci p o u r é c a r t e r les moyens 

de M. E rdogdu . 

14. Le 10 j a n v i e r 1 995, le r e q u é r a n t c o m m e n ç a à ve r se r le m o n t a n t de 

l ' a m e n d e qui avait é té divisée en m e n s u a l i t é s de 1 750 000 T R L . 

15. Le 30 oc tobre 1995, avan t q u e l 'on mît à exécut ion la peine 

d ' e m p r i s o n n e m e n t infligée au r e q u é r a n t , e n t r a en v igueu r la loi n" 4126 

p o r t a n t a m e n d e m e n t e n t r e a u t r e s de l 'ar t icle 8 de la loi n" 3713 

( p a r a g r a p h e 22 c i -dessous) . Elle modifiai t l ' é l ément i n t e n t i o n n e l que 

consacra i t l 'ancien t ex t e de l 'ar t icle en cause q u a n t à la commiss ion de 

l 'acte de p r o p a g a n d e en q u e s t i o n ; pa r a i l leurs , elle a l légea les peines 

d ' e m p r i s o n n e m e n t p révues pour ce délit ma i s agg rava les peines 

d ' a m e n d e . D a n s u n e disposi t ion provisoire , la loi n" 4126 prévoyai t en 

o u t r e la révision d'office des c o n d a m n a t i o n s a n t é r i e u r e s , p rononcées au 

t i t r e de l 'ar t icle 8 ( p a r a g r a p h e 23 c i -dessous) . 

16. M. Erdogdu saisit la cour de s û r e t é de l 'Eta t d ' u n e d e m a n d e de 

r é e x a m e n au fond de son affaire. D a n s son m é m o i r e , son avocat p la ida : 

«Comme vous le savez, l'article H de la loi relative à la lutte contre le terrorisme a été 

amendé par la loi n" 4126 (...). Cependant, la mention «quels que soient le procédé 

tilMisé et le but poursuivi» (...) ayant été abrogée, l'élément intentionnel du délit a été 

complètement supprimé, de manière à modifier totalement la nature du délit. Dès lors, 

il est juridiquement obligatoire que la sanction infligée à notre client (...), en vertu de 

l'ancien texle de l'article H (...), soit déclarée nulle et non avenue. (...) le procès doit être 

refait selon la nouvelle définition du délit. » 

Il poursu iva i t ainsi : 

«I.a liberté d'opinion doit permet t re aux individus d'accéder librement aux idées 

et aux connaissances, de ne pas être critiqués à cause des opinions cl convictions 

qu'ils acquièrent, de les exprimer librement, seuls ou avec les autres, par diverses 

voies telles que la parole, la presse, le dessin, le cinéma, le théâtre , etc. [cl] de les 

défendre, les t ransmet t re aux autres et les diffuser. (...) Considérer que les actes de 

terrorisme et les notions d'expression cl de déclaration d'opinions sont identiques, 

c'est restreindre «la libre circulation des idées» ainsi que le droit et la liberté «du 

peuple de- s'informer». (...) Or, ce qui a été sanctionné dans notre cas n'est que le 

«risque de légitimer les idées et les acles du PKK». Nul n'est obligé de penser 

conformément aux points de vue officiels et de produire des idées qui sont 

conformes à ceux-ci. Une idée contraire à la notion de nation ne peut être 

considérée comme de la «propagande détruisant l'unité du pays ou celle de la 

nation». Qui plus est, critiquer les dirigeants pour leurs actes contraires à la 
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démocratie et aux libertés découlant des politiques erronées et produire des 

solutions, ne sont pas des actes destructifs de l'unité nationale. (...) proposer des 

solutions économiques, sociales et culturelles (...) et proposer un débat sur ces 

solutions, est le résultat du droit le plus élémentaire des personnes de penser et 

d 'exprimer leurs opinions. (...) L'article 10 de la Convention européenne des Droits 

de l 'Homme exprime ce fait en stipulant que le public a le droit de s'informer et de 

s'instruire. Un débat politique libre constitue l'essence de la notion d'une société 

démocratique maîtrisant totalement la Convention. Un équilibre doit être ménagé 

entre les buts de la sûreté nationale et de l'intégrité du pays et le bien qu'apporte 

le libre débat des questions politiques. Le rôle important de la liberté d'expression 

dans une société démocratique et surtout la publication par la presse des 

informations et des idées d'intérêt public ne peuvent être réalisés que grâce au 

pluralisme garanti par l'Etat. Pour ce faire, le moyen le moins adéquat est le 

monopole d'Etat restreignant la liberté de la parole au maximum.» 

17. Dans son a r r ê t du 18 avril 1996, don t le t e x t e s 'avérai t ca lqué 

sur celui du 20 d é c e m b r e 1993 ( p a r a g r a p h e 12 c i -dessus) , la cour de 

s û r e t é de l 'Etat c o n d a m n a f ina lement M. E r d o g d u à u n e pe ine 

d ' a m e n d e de 50 900 000 T R L , don t elle déc ida de s u s p e n d r e 

l ' exécut ion , c o n f o r m é m e n t à l 'ar t icle 6 de la loi n° 647 ( p a r a g r a p h e 25 

c i -dessous) . R a p p e l a n t q u ' u n nouveau j u g e m e n t avai t é té ainsi r e n d u , 

elle o r d o n n a enfin qu ' i l fût mis fin à l ' exécut ion de la c o n d a m n a t i o n 

p r é c é d e n t e . 

18. Le 24 avril 1996, le r e q u é r a n t se pourvu t d e v a n t la C o u r de 

cassa t ion . D a n s son m é m o i r e introductif , se r é s e r v a n t le droi t de 

dé ta i l l e r son a r g u m e n t a t i o n ap rè s la c o m m u n i c a t i o n de l ' a r rê t mis a u 

ne t , le r e q u é r a n t fit gr ief de ce q u e le j u g e m e n t a t t a q u é «s ' é t a i t 

avéré con t r a i r e aux pr inc ipes t an t du droi t i n t e r n e q u e du droi t 

i n t e r n a t i o n a l et é ta i t r e n d u sans a u c u n e discuss ion sur les moyens de 

défense » soulevés en l 'espèce. 

19. Alors que ce t t e p r o c é d u r e é ta i t encore p e n d a n t e , le 4 aoû t 1997 

fut p r o m u l g u é e la loi n" 4304. Celle-ci prévoyai t le sursis au j u g e m e n t 

et à l ' exécut ion des pe ines q u a n t aux infract ions commises avan t le 

12 ju i l l e t 1997 en qua l i t é de r é d a c t e u r en chef ( p a r a g r a p h e 24 ci-

des sous ) . 

Eu éga rd à ce t t e nouvel le loi, le 17 n o v e m b r e 1997 la C o u r de cassa t ion 

inf i rma l ' a r rê t a t t a q u é et renvoya le doss ier d e v a n t la ju r id ic t ion 

in fé r i eu re . 

20. F i n a l e m e n t , p a r un a r r ê t du 10 d é c e m b r e 1997, la cour de s û r e t é de 

l 'E ta t conclut , en ve r tu de l 'ar t icle 1 § 3 de la loi n" 4304, qu ' i l y avait lieu 

de surseoi r au j u g e m e n t de M. E r d o g d u , q u e le j u g e m e n t sera i t r e n d u si, 

d a n s les t rois ans à c o m p t e r de la d a t e du surs is , l ' in té ressé é ta i t 

c o n d a m n é en sa qua l i t é de r é d a c t e u r en chef p o u r u n e infract ion 

in t en t ionne l l e e t , enfin, qu ' i l se ra i t mis fin à l 'ac t ion pub l ique con t r e 

l ' in té ressé si a u c u n e pare i l le c o n d a m n a t i o n n ' é t a i t i n t e r v e n u e à 

l ' exp i ra t ion de ce déla i de t rois ans . 
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II. LE D R O I T I N T E R N E P E R T I N E N T 

A. La loi n° 3 7 1 3 d u 12 avril 1991 r e l a t i v e à la l u t t e c o n t r e l e 

t e r r o r i s m e 1 

2 1 . Avant l ' en t r ée en v igueur de la loi n" 4126 du 27 oc tobre 1995, 

l 'ar t icle 8 de la loi n" 3713 é ta i t libellé en ces t e r m e s : 

Article 8" 

«La propagande écrite et orale, les réunions, assemblées et manifestations visant à 

porter atteinte à l 'intégrité territoriale de l'Etat de la République de Turquie et à l'unité 

indivisible de la nation sont prohibées, quels que soient le procédé utilisé et le but 

poursuivi. Quiconque se livre à pareille activité est condamné à une peine de deux à 

cinq ans d'emprisonnement et à une amende de cinquante à cent millions de livres 

turques. 

Lorsque l'acte de propagande réprimé par le paragraphe ci-dessus est commis par la 

voie des périodiques visés à l'article 3 de la loi n" 5680 sur la presse, l'éditeur est 

également condamné à une amende égale à quatre-vingt-dix pour cent du montant des 

ventes moyennes du mois précédent si l'intervalle de parution du périodique est de 

moins d'un mois. Toutefois, l 'amende ne peut être inférieure à cent millions de livres 

turques. Le rédacteur en chef dudit périodique est condamné à la moitié de l 'amende 

infligée à l'éditeur ainsi qu'à une peine de six mois à deux ans d 'emprisonnement.» 

22. Depu i s l ' a m e n d e m e n t de la loi n " 4 1 2 6 , cet a r t i c le se lit a i n s i : 

Article 8 

«La propagande écrite et orale, les réunions, assemblées et manifestations visant à 

porter at teinte à l 'intégrité territoriale de l'Etat de la République de Turquie ou à 

l'unité indivisible de la nation sont prohibées. Quiconque poursuit une telle activité est 

condamné à une peine d'un à trois ans d 'emprisonnement et à une amende de cent à 

trois cents millions de livres turques. En cas de récidive, les peines infligées ne sont pas 

converties en amendes. 

Lorsque l'acte de propagande réprimé par le premier paragraphe est commis par la 

voie des périodiques visés à l'article 3 de la loi n" 5680 sur la presse, l'éditeur est 

également condamné à une amende égale à quatre-vingt-dix pour cent du montant des 

ventes moyennes du mois précédent si l'intervalle de parution du périodique est de 

moins d'un mois. Toutefois, l 'amende ne peut être inférieure à cent millions de livres 

turques. Le rédacteur en chef dudit périodique est condamné à la moitié de l 'amende 

infligée à l 'éditeur ainsi qu'à une peine de six mois à deux ans d 'emprisonnement. 

Lorsque l'acte de propagande réprimé par le premier paragraphe est commis par la 

voie d'imprimés ou par des moyens de communication de masse autres que les 

périodiques mentionnés au second paragraphe, les auteurs responsables et les 

1. Cet te loi, promulguée en vue de la répression des actes de terrorisme, se réfère à une série 
d'infractions visées au code pénal qu'elle qualifie d'actes «de terrorisme» ou d'actes 
«perpétrés à des lins terroristes» et auxquelles elle s'applique. 
2. Tel que modifié par l 'arrêt du 31 mars 1992 de la Cour constitutionnelle. 
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propriétaires des moyens de communication de masse sont condamnes à une peine de 

six mois à deux ans d'emprisonnement ainsi qu'à une amende de cent à trois cents 

millions de livres turques (...) 

( • • • ) » 

B. La lo i n° 4 1 2 6 d u 27 o c t o b r e 1995 

23 . L ' a m e n d e m e n t ci-dessous a é té a p p o r t é à la loi n" 3713 à la su i te de 

l ' adopt ion de la loi n" 4126 : 

Disposit ion provisoire relative à l'article 2 

«Dans le mois suivant l 'entrée en vigueur de la présente loi, le tribunal ayant 

prononcé le jugement réexamine le dossier de la personne condamnée en vertu de 

l'article 8 de la loi n" 3713 relative à la lutte contre le terrorisme et, conformément à la 

modification apportée (...) à l'article 8 de la loi n" 3713, reconsidère la durée de la peine 

infligée à cette personne et décide s'il y a lieu de la faire bénéficier des articles (...) et 6^'' 

de la loi n" 647 du 13 juillet 1965.» 

C. La lo i n° 4 3 0 4 du 14 a o û t 1997 s u r l e s s u r s i s au j u g e m e n t e t à 
l ' e x é c u t i o n d e s p e i n e s q u a n t a u x i n f r a c t i o n s c o m m i s e s avant 
le 12 j u i l l e t 1997 e n q u a l i t é d e r é d a c t e u r e n c h e f 

24. Les disposi t ions su ivan tes sont appl icables aux pe ines r é p r i m a n t 

les inf rac t ions à la loi sur la presse : 

Article premier 

«Il est sursis à l'exécution des peines infligées en leur qualité de rédacteur en chef, 

conformément à l'article 16 de la loi n" 5680 sur la presse ou à d'autres lois, aux auteurs 

d'infractions commises avant le 12 juillet 1997. 

La disposition du premier paragraphe s'applique aussi aux peines en cours 

d'exécution. 

Il est sursis à la mise en mouvement de l'action publique ou au jugement si le 

rédacteur en chef n'est pas encore poursuivi, si une enquête préliminaire a été 

ouverte mais que l'action publique n'a pas encore été lancée, si la procédure en est au 

stade de l'instruction finale mais que le jugement n'a pas encore été prononcé ou si le 

jugement a élé prononcé mais n'est pas encore devenu définitif.» 

Article 2 

«Si un rédacteur en chef ayant bénéficié des dispositions du premier paragraphe de 

l'article 1 est condamné en sa qualité de rédacteur en chef pour une infraction 

intentionnelle commise dans les trois ans à compter de la date du sursis, il doit 

accomplir l 'intégralité des peines dont l'exécution avait été suspendue. 

1. Cet te disposition porte sur le sursis à l'exécution des peines (paragraphe 2a ci-dessous). 
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(...) 

Dans les cas où il y a été sursis, l'action publique est mise en mouvement ou le 

jugement rendu dès lors qu'intervient une condamnation en qualité de rédacteur en 

chef pour une infraction intentionnelle commise dans les trois ans à compter de la date 

du sursis. 

Toute condamnation en qualité de rédacteur en chef prononcée pour une infraction 

commise avant le 12 juillet 1997 est réputée nulle et non avenue si ledit délai de trois ans 

expire sans que soit intervenue une nouvelle condamnation pour une infraction 

intentionnelle. Dans les mêmes conditions, si l'action publique n'a pas été lancée, elle 

ne peut plus l 'être; si elle l'a été, il y est mis fin.» 

D. La lo i n° 6 4 7 d u 13 j u i l l e t 1965 s u r l ' e x é c u t i o n d e s p e i n e s 

25. En sa pa r t i e p e r t i n e n t e , l 'ar t ic le 6 de la loi cle 1965 sur l ' exécut ion 

des pe ines dispose : 

Article 6 § 1 

«S'agissanl d'une personne (...) condamnée à une peine d 'amende (...) et/ou à une 

peine allant jusqu 'à un an d'emprisonnement (...) pour une infraction c]u'elle a 

commise, il sera sursis à l'exécution de cette peine si le tribunal estime qu'eu égard à 

ses antécédents ainsi qu 'à [sa] tendance à transgresser la loi, pareil sursis suffira à 

dissuader l'intéressé de récidiver. » 

E. L'art ic le 322 d u c o d e d e p r o c é d u r e p é n a l e 

26. Les p a r a g r a p h e s 5 et 6 de l 'ar t icle 322 du code de p r o c é d u r e péna le 

rég issen t les pourvois en rect i f icat ion d ' a r r ê t : 

«5 . La voie de recours en rectification d'arrêt contre les arrêts des Chambres 

criminelles ou de l'Assemblée plénière criminelle n'est ouverte que si un moyen 

invoqué dans le mémoire (...) introductil cle cassation (...) et/ou des erreurs ou 

omissions affectant le jugement au fond n'ont pas été pris en compte par la Cour de 

cassation (...) 

6. Seul le procureur général est habilité à demander la rectification d'un arrêt. (...) » 

Le p r o c u r e u r g é n é r a l peu t exe rce r la voie en ques t i on soit d'office soit à 

la d e m a n d e du p r o c u r e u r de la R é p u b l i q u e près la j u r id i c t ion de p r e m i è r e 

in s t ance e t /ou de la p a r t i e à laquel le l ' a r rê t de cassa t ion fait grief. 

E N D R O I T 

I. SUR L 'OBJET DU LITIGE 

27. D a n s sa r e q u ê t e à la C o m m i s s i o n , M. E r d o g d u s o u t e n a i t e n t r e 

a u t r e s q u e sa c o n d a m n a t i o n s 'analysa i t en u n e viola t ion des ar t ic les 7 e t 9 
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de la Conven t i on ( p a r a g r a p h e 2 c i -dessus) . O r , devan t la Cour , il n ' a pas 

m e n t i o n n é l 'ar t ic le 9 et il n ' a invoqué l 'ar t ic le 7 q u ' u n e fois, et ce à l ' appui 

de son a r g u m e n t a t i o n sur le gr ief pr inc ipa l t i ré de l 'ar t ic le 10. D a n s ces 

c i r cons tances , on ne s au ra i t le cons idé re r c o m m e ayan t m a i n t e n u l 'un ou 

l ' au t r e de ces griefs et la C o u r ne voit pas de ra i sons de les e x a m i n e r 

d'office (voir, mutatis mutandis, Oztùrk c. Turquie [ G C ] , n" 22479/93, § 40, 

C E D H 1999-VI). 

L ' e x a m e n de la C o u r se l imi te ra donc à la do léance re la t ive à l 'ar t icle 10 

de la Conven t ion . 

IL SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 10 DE LA 

C O N V E N T I O N 

28. Le r e q u é r a n t p r ie la C o u r de d i re q u e sa c o n d a m n a t i o n , en 

appl ica t ion de l 'ar t ic le 8 de la loi n" 3713, a e m p o r t é v io la t ion de 

l 'ar t icle 10 de la C o n v e n t i o n , aux t e r m e s d u q u e l : 

« I. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 

sans qu'il puisse y avoir ingérence d'autorités publiques et sans considération de 

frontière. I.e présent article n'empêche pas les Etats de soumettre les entreprises de 

radiodiffusion, de cinéma ou de télévision à un régime d'autorisations. 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocratique, à la sécurité 

nationale, à l'intégrité territoriale ou à la sûreté publique, à la défense de l'ordre et à 

la prévention du crime, à la protection de la santé ou de la morale, à la protection de la 

réputation ou des droits d 'autrui , pour empêcher la divulgation d'informations 

confidentielles ou pour garantir l 'autorité et l 'impartialité du pouvoir judiciaire.» 

29. D e son côté , le G o u v e r n e m e n t invite la C o u r à déc l a r e r la r e q u ê t e 

i r recevable au mot i f que les voies de recours i n t e r n e s n 'on t pas é t é 

épu i sées et , à t i t r e subs id ia i re , à c o n s t a t e r q u e la c o n d a m n a t i o n de 

M. E rdogdu ne révèle a u c u n e violat ion d e l 'a r t ic le 10 de la Conven t ion . 

A. S u r l ' e x c e p t i o n p r é l i m i n a i r e d u G o u v e r n e m e n t 

30. Le G o u v e r n e m e n t excipe, en d e u x b r a n c h e s , du n o n - é p u i s e m e n t 

des voies de r ecour s i n t e r n e s . 

1. La non-saisine du procureur général près la Cour de cassation 

3 1 . D ' a p r è s le G o u v e r n e m e n t , le r e q u é r a n t a omis de saisir le 

p r o c u r e u r g é n é r a l p rès la C o u r de cas sa t ion afin q u e celui-ci d e m a n d â t la 

rect i f icat ion de l ' a r rê t de cassa t ion du 4 m a i 1994 ( p a r a g r a p h e 13 
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c i -dessus) , en ve r tu de l 'ar t icle 322 § 5 du code de p r o c é d u r e péna le 

( p a r a g r a p h e 26 c i -dessus) . 

32. La C o u r note d ' e m b l é e que , d a n s ses observa t ions écr i tes du 

28 août 1995 sur la recevabi l i té de la r e q u ê t e , le G o u v e r n e m e n t 

invoquai t b ien ce t t e voie de r ecour s , sans toutefois a r g u e r de son non-

é p u i s e m e n t . 

Quoi qu ' i l en soit, à suppose r m ê m e q u e ce t t e b r a n c h e de l ' except ion ne 

se h e u r t e pas à la forclusion, la C o u r l ' e s t ime d é n u é e de f o n d e m e n t , pour 

les ra i sons su ivan tes . 

33 . Elle rappe l le q u e la règle de l ' é p u i s e m e n t des voies de recours 

i n t e r n e s énoncée à l 'ar t ic le 35 § 1 de la C o n v e n t i o n se fonde sur 

l 'hypothèse q u e l 'ordre i n t e r n e offre un recours effectif q u a n t à la 

violat ion a l léguée . Il i ncombe au G o u v e r n e m e n t exc ipan t du non-

é p u i s e m e n t de convaincre la C o u r q u ' u n recours é ta i t effectif et 

d isponible t a n t en t héo r i e q u ' e n p r a t i q u e à l ' époque des faits, c 'est-à-dire 

qu ' i l é ta i t accessible et suscept ib le d'offrir au r e q u é r a n t la r é p a r a t i o n de 

ses griefs et p r é s e n t a i t des perspec t ives r a i sonnab les de succès 

(V. c. Royaume-Uni [ G C ] , n° 24888/94, § 57, C E D H 1999-IX). 

34. A cet éga rd , elle relève q u e le r ecours en rect i f icat ion d ' a r r ê t 

consacré pa r le dro i t t u r c est u n e voie de recours e x t r a o r d i n a i r e ouver te 

con t r e les décisions de la C o u r de cassa t ion , p e r m e t t a n t d ' invi te r celle-ci à 

vérifier ses a r r ê t s lorsqu ' i l est a l légué qu 'e l l e a omis de se p r o n o n c e r sur 

un moyen qu i lui avait é té p r é s e n t é e t /ou sur u n e e r r e u r de dro i t commise 

par la j u r id i c t ion de j u g e m e n t , suscept ib le d ' ê t r e d é t e r m i n a n t e pour 

l ' issue du procès . 

D ' a p r è s l 'ar t icle 322 du code de p r o c é d u r e péna l e , seul le p r o c u r e u r 

géné ra l a la faculté d ' e x e r c e r ce recours , d'office ou à la r e q u ê t e du 

c o n d a m n é . Il ne cons t i t ue donc point un moyen de d ro i t d i r e c t e m e n t 

accessible a u x jus t i c i ab les ( a r r ê t Ç i r a k l a r c. T u r q u i e du 28 oc tobre 1998, 

Recueil des arrêts et décisions 1998-VII, pp. 3070-3071, §§ 29-32, et , é g a l e m e n t , 

Kucherenko c. Ukraine ( d é c ) , n" 41974/98, 4 m a i 1999, non pub l iée ) . 

Il s 'en dédu i t q u ' e n l 'espèce une éven tue l le saisine du p r o c u r e u r 

géné ra l p a r le r e q u é r a n t ne pouvai t passe r pour un recours dont 

l 'ar t icle 35 de la Conven t i on exige l ' épu i semen t . 

P a r c o n s é q u e n t , c e t t e b r a n c h e de l ' except ion ne sau ra i t ê t r e r e t e n u e . 

2. La non-invocation des dispositions de la Convention 

35. C o m m e déjà d e v a n t la C o m m i s s i o n , le G o u v e r n e m e n t sou t i en t en 

o u t r e q u e M. E rdogdu n 'a , à a u c u n s t ade de la p r o c é d u r e devan t les 

j u r id i c t ions na t iona l e s , invoqué - fût-ce en subs t ance - les disposi t ions de 

la C o n v e n t i o n e t /ou les d ro i t s et l iber tés dont il se préva la i t devan t la 

C o m m i s s i o n et qu ' i l fait valoir , à p r é s e n t , devan t la C o u r . P a r t a n t , celle-
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ci ne p o u r r a i t c o n n a î t r e de la p r é s e n t e affaire si elle sui t les conclusions de 

son a r r ê t A h m e t Sadik c. Grèce du 15 n o v e m b r e 1996 (Recueil 1996-V). 

36. Le r e q u é r a n t r é t o r q u e q u e , d a n s son m é m o i r e in t roduc t i f 

d ' i n s t ance déposé aux fins du r é e x a m e n au fond de son affaire 

( p a r a g r a p h e 16 c i -dessus) , son conseil a e x p r e s s é m e n t mis en évidence 

u n e con t r ad ic t ion e n t r e l ' inculpa t ion r e t e n u e et l 'exercice des l iber tés 

d ' express ion et d ' i n fo rma t ion . 

37. Q u a n t à la C o m m i s s i o n , elle a re je té c e t t e excep t ion au s t a d e de la 

recevabi l i té , n o t a m m e n t au mot i f q u e le G o u v e r n e m e n t ne lui avait fourni 

a u c u n exemple d e cas où u n e p e r s o n n e a u r a i t pu faire in f i rmer une 

c o n d a m n a t i o n p rononcée au t i t r e de l 'ar t icle 8 de la loi n" 3713 , en 

faisant valoir un moyen de cassa t ion t i ré de l 'ar t icle 10 de la Conven t ion 

e t /ou des d isposi t ions équ iva l en t e s d u dro i t i n t e r n e . 

38. La C o u r rappe l le q u e la règ le d ' é p u i s e m e n t inscr i te à l 'ar t icle 35 

§ 1 de la Conven t i on doit s ' app l ique r «avec une c e r t a i n e souplesse et sans 

fo rmal i sme excess i f» ; il suffit que l ' in té ressé ait soulevé devan t les 

j u r id i c t ions na t iona le s a p p r o p r i é e s , « a u moins en s u b s t a n c e , et d a n s les 

formes et déla is p resc r i t s pa r le droi t i n t e r n e » , les griefs qu ' i l e n t e n d 

fo rmule r pa r la sui te à S t r a s b o u r g (voir, e n t r e a u t r e s , Fressoz et Roire 

c. France [ G C ] , n" 29183/95, § 37, C E D H 1999-1, et Civet c. France [ G C ] , 

n" 29340/95, § 4 1 , C E D H 1999-VI). 

39. En l 'espèce, la C o u r est p r ê t e à a d m e t t r e q u e , lors de la phase 

ini t ia le de son procès ( p a r a g r a p h e s 11-13 ci-dessus) , M. E rd o g d u s'est 

bo rné à r epousse r l ' accusat ion d 'avoir fait de la p r o p a g a n d e nuisible 

con t re l 'E ta t et d 'avoir enfre in t ainsi l 'ar t icle 8 de la loi n" 3713, ce à 

l 'aide d ' a r g u m e n t s ne re levant pas d e la l iber té d ' express ion . 

En r e v a n c h e , elle observe q u e , d a n s sa d e m a n d e de r é e x a m e n au fond 

de l 'affaire de son cl ient , le conseil de M . E rd o g d u a bien c r i t iqué la 

c o n d a m n a t i o n l i t igieuse non s e u l e m e n t d a n s le cad re du droi t 

i n t e r n e mais é g a l e m e n t au r ega rd de l 'ar t icle 10 de la Conven t ion . Pour-

ce fa i re , il s 'est de surcro î t ré fé ré à p lus ieurs pr inc ipes d é c o u l a n t des 

a r r ê t s p e r t i n e n t s de la C o u r , don t il a m ê m e r ep rodu i t de larges passages 

( p a r a g r a p h e 16 ci-dessus) . 

40. Dès lors, c o n t r a i r e m e n t à ce qu 'e l l e avai t cons t a t é d a n s l 'affaire 

A h m e t Sadik ( a r r ê t p réc i t é , p . 1654, §§ 31-33) , la C o u r ne sau ra i t d i re 

q u ' e n l 'espèce les j u r id i c t ions t u r q u e s - lo rsqu 'e l les ont é té appe lées à 

r é e x a m i n e r l 'affaire de M. E r d o g d u en ve r tu de la loi n" 4126 

( p a r a g r a p h e s 15-18 et 23 ci-dessus) - n 'on t pas bénéficié de l 'occasion 

q u e la règ le de l ' é p u i s e m e n t des voies de recours i n t e r n e s a p r é c i s é m e n t 

pour f inal i té de m é n a g e r aux E t a t s c o n t r a c t a n t s : p r éven i r ou r e d r e s s e r les 

v iola t ions a l léguées con t r e eux avan t q u e ces a l léga t ions ne soient 

soumises à la C o u r (voir, e n t r e s a u t r e s , les a r r ê t s ci tés au p a r a g r a p h e 38 

c i -dessus) . 
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Il s ' ensui t que ce t t e b r a n c h e de l ' except ion ne s au ra i t elle non plus ê t r e 
r e t e n u e . 

4 1 . En conclusion, la C o u r r e j e t t e l ' except ion p r é l i m i n a i r e d u 

G o u v e r n e m e n t . 

B. Sur le f o n d du g r i e f 

/. Existence d'une ingérence 

42. P o u r la C o u r , il a p p a r a î t c l a i r e m e n t q u e la c o n d a m n a t i o n du 

r e q u é r a n t s 'analyse en une « i n g é r e n c e » d a n s l 'exercice de sa l iber té 

d ' express ion , ce que nul n ' a d ' a i l l eurs con t e s t é . 

2. Justification de l'ingérence 

43. Pare i l le i m m i x t i o n enfreint l 'ar t icle 10, sauf si elle r empl i t les 

ex igences du p a r a g r a p h e 2 de ce t t e d isposi t ion. Res te donc à d é t e r m i n e r 

si l ' i ngérence é ta i t « p r é v u e p a r la loi», insp i rée p a r u n ou des buts 

l ég i t imes au r ega rd de ce p a r a g r a p h e et « n é c e s s a i r e d a n s u n e société 

d é m o c r a t i q u e » p o u r les a t t e i n d r e . 

a) « Prévue par la loi » 

44. Le r e q u é r a n t sou t i en t , en s u b s t a n c e , q u e l 'ar t icle 8 de la loi n" 3713 

rela t ive à la l u t t e con t re le t e r r o r i s m e n ' es t pas conforme à ce t t e ex igence . 

F a u t e de déf inir avec une c l a r t é suff isante les é l é m e n t s cons t i tu t i f s du 

délit qu ' i l r é p r i m e , cet a r t ic le confére ra i t u n e g r a n d e l a t i t ude 

d ' app réc i a t i on aux cours de s û r e t é de l 'E ta t qui , en p r a t i q u e , 

l 'u t i l i se ra ien t pour m u s e l e r la presse et r é p r i m e r la diffusion d 'opinions 

et pensées qu ' e l l e s cons idè ren t c o m m e dév ian tes p a r r appor t à 

«l ' idéologie officielle». Le r e q u é r a n t en veu t pour p reuve sa p ropre 

c o n d a m n a t i o n , laquel le a u r a i t é té mot ivée pa r un p r é t e n d u « r i s q u e de 

l ég i t imer les ac tes et les pensées du P K K » , sans qu' i l fût d é m o n t r é en 

quoi l 'ar t icle l i t igieux é ta i t g é n é r a t e u r de violence e t /ou suscept ib le de 

nu i re effect ivement à « l ' u n i t é du pays» . 

45 . Le G o u v e r n e m e n t ne s 'est pas e x p r i m é à ce sujet . 

46. La C o m m i s s i o n , p o u r sa pa r t , cons idère q u e l 'ar t icle 8 de la loi 

n" 3713 fournit u n e base suff isante à la c o n d a m n a t i o n du r e q u é r a n t . 

47. La C o u r rappe l le qu 'e l le a déjà e x a m i n é , sous l 'angle des a r t ic les 7 

et 10 § 2 de la C o n v e n t i o n , la q u e s t i o n de « la l éga l i t é» et de «la 

prévis ib i l i té» d ' u n e c o n d a m n a t i o n p r o n o n c é e au t i t r e de l 'a r t ic le 8 d e la 

loi n ° 3 7 1 3 et j u g é q u e celui-ci r éponda i t aux exigences formulées d a n s les 

deux d ispos i t ions de la Conven t i on m e n t i o n n é e s ci-dessus (Baçkaya et 

Okçuoglu c. Turquie [ G C ] , n u s 23536/94 et 24408/94, §§ 40, 43 et 49, C E D H 
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1999-IV; pour les p r inc ipes g é n é r a u x en la m a t i è r e voir, n o t a m m e n t , 

Ozturk p r éc i t é , §§ 54-55, et Hashman et Harrup c. Royaume-Uni [ G C ] , 

n" 25594/94, § 3 1 , C E D H 1999-VIII). 

En l 'espèce, la C o u r ne voit a u c u n e ra ison pa r t i cu l i è r e de se d é p a r t i r de 

ce cons ta t et e s t i m e , à l ' ins ta r de la C o m m i s s i o n , q u e la c o n d a m n a t i o n du 

r e q u é r a n t é t a n t fondée sur l 'ar t icle 8 de la loi n" 3713 , l ' ingérence qui en a 

r é su l t é d a n s son dro i t à la l ibe r té d ' express ion peu t ê t r e cons idé rée 

c o m m e « p r é v u e p a r la loi». 

b) But légit ime 

48. Le r e q u é r a n t n ' a pas exp l i c i t emen t c o n t e s t é ce bu t . 

49. P o u r la C o m m i s s i o n , re jo in te su r ce point pa r le G o u v e r n e m e n t , la 

c o n d a m n a t i o n de M. E r d o g d u s ' inscrivait d a n s le cad re des efforts 

déployés pa r les a u t o r i t é s pour l u t t e r con t re des ac tes t e r r o r i s t e s et pour 

p r é se rve r la sécur i t é na t i ona l e et la s û r e t é pub l ique , c 'es t-à-dire des bu t s 

l ég i t imes au r e g a r d de l 'ar t icle 10 § 2 de la Conven t i on . 

50. Eu éga rd au c a r a c t è r e sensible de la lu t t e con t r e le t e r r o r i s m e ainsi 

q u ' à la nécess i té p o u r les a u t o r i t é s d ' exe rce r l eur vigi lance face à des ac tes 

suscept ib les d ' acc ro î t r e la violence et vu les motifs énoncés d a n s les a r r ê t s 

des 20 d é c e m b r e 1993 et 18 avril 1996 de la cour de s û r e t é de l 'E ta t 

( p a r a g r a p h e s 12 et 17 c i -dessus) , la C o u r e s t ime q u e l ' ingérence dont il 

s 'agit poursu iva i t d e u x bu t s compa t ib l e s avec l 'ar t ic le 10 § 2 : la défense 

de l 'o rdre et la p réven t ion du c r i m e . 

c) «Nécessa ire dans une soc iété démocratique» 

5 1 . R e s t e pour la C o u r la ques t i on de savoir si la c o n d a m n a t i o n de 

M . E r d o g d u é ta i t «néces sa i r e d a n s une société d é m o c r a t i q u e » pour 

a t t e i n d r e ces b u t s . 

A cet éga rd , elle rappe l le tou t d ' abo rd les pr inc ipes f o n d a m e n t a u x qui 

se d é g a g e n t de sa j u r i s p r u d e n c e en la m a t i è r e (voir, e n t r e s a u t r e s , Fressoz 

et Roire p r éc i t é , § 45 , Oztiirk p réc i t é , § 64, Nilsen et Johnsen c. Norvège [ G C ] , 

n" 23118/93, § 43 , C E D H 1999-VIII, e t , en d e r n i e r l ieu, News Verlags GmbH 

& CoKG c. Autriche, n" 31457/96, § 52, C E D H 2000-1). 

i. Principes généraux 

52. La l iber té d ' express ion c o n s t i t u e l 'un des f o n d e m e n t s essent ie l s 

d ' u n e société d é m o c r a t i q u e , l 'une des condi t ions p r imord i a l e s d e son 

p rog rès et de l ' é p a n o u i s s e m e n t de chacun . Sous rése rve du p a r a g r a p h e 2 

de l 'ar t icle 10, elle vau t non s e u l e m e n t p o u r les « i n f o r m a t i o n s » ou 

« i d é e s » accuei l l ies avec faveur ou cons idé rées c o m m e inoffensives ou 

indi f férentes , ma i s aussi p o u r celles qui h e u r t e n t , c h o q u e n t ou 

i n q u i è t e n t : a ins i le veu l en t le p l u r a l i s m e , la t o l é r ance et l 'espri t 

d ' o u v e r t u r e sans lesquels il n 'es t p a s d e «soc ié té d é m o c r a t i q u e » . 
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Lorsqu ' i l s 'agit de la p resse , c o m m e en l 'espèce, u n e que l conque 

res t r i c t ion à l 'exercice de la l iber té d ' express ion appel le un e x a m e n 

t e n a n t c o m p t e d u rôle é m i n e n t q u e celle-là j o u e d a n s le bon 

f o n c t i o n n e m e n t d ' une d é m o c r a t i e po l i t ique . Si la p resse ne doit pas 

f ranchir ce r t a ines bo rnes t e n a n t aux i n t é r ê t s v i taux de l 'E ta t , tel les la 

défense de l 'o rdre ou la p réven t ion du c r ime , il lui incombe n é a n m o i n s de 

c o m m u n i q u e r , d a n s le respec t de ses devoirs et r esponsab i l i t é s , des 

in fo rma t ions et des idées su r t ou t e s les ques t ions d ' i n t é r ê t géné ra l , en 

pa r t i cu l i e r , sur des ques t i ons pol i t iques , y compr i s celles qu i divisent 

l 'opinion (voir é g a l e m e n t Silrek c. Turquie (n° 1) [ G C ] , n" 26682/95 , § 59, 

C E D H 1999-EV, et Surek c. Turquie (n" 3) [ G C ] , n" 24735/94, § 38, 8 ju i l l e t 

1999, non publ ié ) . A sa fonction qui cons is te à en diffuser s 'a joute le droi t , 

pour le publ ic , d ' en recevoir . La l iber té de la p resse fourni t à l 'opinion 

pub l ique l 'un des me i l l eu r s moyens de c o n n a î t r e et j u g e r les idées e t 

a t t i t u d e s des d i r i g e a n t s et , à cet éga rd , elle c o m p r e n d auss i le recours 

possible à u n e dose d ' e x a g é r a t i o n , voire m ê m e de provocat ion . 

53 . L 'adject i f « n é c e s s a i r e » , au sens de l 'ar t icle 10 § 2, imp l ique un 

«beso in social i m p é r i e u x » . De m a n i è r e g é n é r a l e , la « n é c e s s i t é » d ' une 

ingé rence d a n s l 'exercice de la l iber té d ' express ion doit se t rouver é tabl ie 

de façon conva incan te . C e r t e s , il revient en p r e m i e r lieu aux au to r i t é s 

na t iona le s d ' éva luer s'il ex is te u n tel besoin suscept ib le de jus t i f i e r ce t te 

i ngé rence et , à ce t t e fin, elles j ou i s sen t d ' une c e r t a i n e m a r g e 

d ' app réc i a t i on . Toutefo is , celle-ci se double du con t rô le de la C o u r 

p o r t a n t à la fois su r la loi et sur les décis ions qui l ' app l iquen t et, 

s ' ag issant plus p a r t i c u l i è r e m e n t de la p resse , elle se h e u r t e à l ' in té rê t de 

la société d é m o c r a t i q u e à a s s u r e r et à m a i n t e n i r la l iber té j o u r n a l i s t i q u e . 

Lorsqu 'e l l e exerce ce con t rô le , la C o u r n ' a po in t p o u r t âche de se 

s u b s t i t u e r aux ju r id ic t ions na t iona l e s , mais de vérifier, en d e r n i e r l ieu, si 

leurs décis ions , donc « l a r e s t r i c t i o n » ou « la s a n c t i o n » cons t i tu t ive de 

l ' ingérence , se concil ient avec la l ibe r té d ' express ion q u e p ro tège 

l 'ar t icle 10. 

fi. Application des principes susmentionnés à l'espèce 

a) Thèses présentées devant la Cour 

54. La C o m m i s s i o n fait n o t a m m e n t observer q u e l 'ar t icle l i t igieux 

t end à ana lyse r la ques t i on k u r d e d ' un point de vue m a r x i s t e ; r e p r o c h a n t 

à l 'Eta t t u r c de s ' ê t re livré à u n e g u e r r e con t r e le peup le k u r d e , l 'art icle 

accuse en pa r t i cu l i e r les classes d o m i n a n t e s de la société de m a i n t e n i r 

a r t i f ic ie l lement un conflit e n t r e les K u r d e s et les a u t r e s c i toyens turcs . 

D ' a p r è s la C o m m i s s i o n , c'est pou rquo i l 'ar t icle en appel le au p eu p l e turc , 

y compr i s les T u r c s vivant à l ' é t r ange r , p o u r qu ' i l re jo igne la l u t t e du 

peup le k u r d e pour la l ibé ra t ion et la d é m o c r a t i e . R a p p e l a n t q u e les 

p e r s o n n e s s ' e x p r i m a n t en publ ic sur des ques t i ons pol i t iques sensibles 
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doivent veil ler à ne pas faire l 'apologie d ' une «violence po l i t ique illégale », 

la C o m m i s s i o n e s t ime c e p e n d a n t q u ' e n l 'espèce l ' au t eu r s 'est e x p r i m é en 

des t e r m e s r e l a t i v e m e n t m o d é r é s , sans s 'associer au recours à la violence 

d a n s le c o n t e x t e du s é p a r a t i s m e k u r d e . P a r t a n t , elle conclut q u e la 

c o n d a m n a t i o n du r e q u é r a n t s 'analyse en u n e forme de c e n s u r e que 

l 'ar t icle 10 § 2 de la Conven t ion ne sau ra i t au to r i s e r . 

55 . Le G o u v e r n e m e n t r e p r o c h e d ' abord à la C o m m i s s i o n d 'avoir ma l 

évalué le bu t caché de l 'ar t icle inc r iminé ainsi q u e le c o n t e x t e d a n s lequel 

celui-ci s ' inscrivait à l ' époque des fai ts . Se r é f é r an t aux conclus ions de la 

C o u r d a n s l ' a r rê t Sùrek (n" 3) p r éc i t é , il a t t i r e l ' a t t en t ion sur le fait q u e la 

publ ica t ion a eu lieu le 2 oc tobre 1992, p e n d a n t u n e pér iode où les ac tes de 

violence du P K K faisaient r age d a n s le Sud-Est de la T u r q u i e . De 1984 

à ma i 1996, ce conflit a u r a i t coû té la vie à 4 036 civils ainsi q u ' à 

3 884 m e m b r e s des forces de sécu r i t é , et plus de 10 000 p e r s o n n e s 

a u r a i e n t é t é b lessées . En 1999, le n o m b r e des v ic t imes d ' a f f r o n t e m e n t s 

d a n s la région s 'é lèverai t à 30 000 envi ron. 

56. A cet égard , le G o u v e r n e m e n t se d e m a n d e c o m m e n t la 

C o m m i s s i o n a pu s ' a ssure r de l ' absence d a n s l 'ar t icle en cause d ' u n e 

q u e l c o n q u e inc i ta t ion à la violence, sans m ê m e avoir é tud ié sur place la 

réact ion des ci toyens à ( les p r o p o s t e l s q u e ceux t e n u s par Y.A. : d ' a p r è s 

lui, cela ne ferait qu ' i l l u s t r e r l 'effort déployé pour a t t r i b u e r une 

d imens ion pacif ique à un t e x t e qu i ne l 'est g u è r e : en effet, lo rsque Y.A. 

aff irme q u e « la R é p u b l i q u e de T u r q u i e qui d a n s ses p r o p r e s f ron t iè res se 

voit conf ron tée à un m o u v e m e n t na t iona l k u r d e , s 'accroche f e r m e m e n t à 

[la b r a n c h e ] d u « p r o b l è m e k u r d e » et , ce fa isant , se t rouve e n t r a î n é e à 

t ou t e v i tesse d a n s les d é v e l o p p e m e n t s complexes au M o y e n - O r i e n t », il 

a s s imi le ra i t exp l i c i t emen t les a g i s s e m e n t s a r m é s du P K K à un 

m o u v e m e n t de l ibé ra t ion k u r d e ; auss i , là où il avance q u ' « i l n 'y a sans 

d o u t e r ien de plus insensé que de p ropose r q u e le peup le k u r d e r enonce à 

la r é s i s t ance n a t i o n a l e » , il é r ige ra i t ce t t e violence en u n e rés i s tance 

na t iona l e d ' u n e pa r t i e e t h n i q u e de la popu la t ion t u r q u e ; m ê m e la 

r e m a r q u e «les conf ron ta t ions e n t r e les T u r c s et les K u r d e s qui ont lieu 

d a n s les divers d é p a r t e m e n t s , sont vues c o m m e des inc iden ts prévisibles » 

sera i t t r op al lusive, donc provoca t r ice , dès lors q u ' e n T u r q u i e seules 

a u r a i e n t lieu des conf ron ta t ions e n t r e les t e r ro r i s t e s du P K K et les forces 

d e sécur i t é m a i s pas e n t r e les d i f férents g r o u p e m e n t s d e la soc ié té . Le 

G o u v e r n e m e n t se d e m a n d e é g a l e m e n t si l ' a f f i rmat ion selon laquel le « la 

m ê m e a t m o s p h è r e sociale déc l enche , d ' u n e m a n i è r e t rès s p o n t a n é e , des 

s e n t i m e n t s d 'hos t i l i té envers la société t u r q u e » , n 'es t pas susceptible 

d ' e n v e n i m e r la s i tua t ion d a n s les a u t r e s pa r t i e s du pays et d'y accro î t re 

la violence. 

Pa r a i l leurs , le G o u v e r n e m e n t relève que d a n s le t e x t e en cause , on 

c o m p t e 18 occu r r ences du mot « g u e r r e » , 4 de l ' express ion «conflit 

a r m é e » , 6 du mot « m a s s a c r e » , 2 des mo t s «v io lence» et « fasc i s te» , et 
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une du mot « c a r n a g e ». Aussi se réfère-t-i l à l ' a r rê t Siirek (n° 1) p r éc i t é pour 

af f i rmer q u e pare i l l angage s 'analyse « (...) en un appel à u n e vengeance 

s a n g l a n t e car [il réveil le] des ins t inc ts p r i m a i r e s et [ renforce] des 

pré jugés déjà a n c r é s qui se sont e x p r i m é s au t r ave r s d ' u n e violence 

m e u r t r i è r e » , est « suscep t ib l e de favoriser la violence d a n s la région en 

insufflant une ha ine profonde et i r r a t i o n n e l l e » et est de n a t u r e à inc i ter 

n o t a m m e n t les j e u n e s à re jo indre m a l g r é eux le c a m p du PKK. 

57. Bref, le G o u v e r n e m e n t cons idère q u e l 'ar t icle l i t igieux ne 

proposa i t a u c u n e solut ion pacif ique, se b o r n a n t à p r ô n e r les m é t h o d e s d u 

P K K par r a p p o r t à un m o u v e m e n t na t iona l i l lusoire et imag ina i r e . Dès 

lors, c 'est à to r t q u e la C o m m i s s i o n au ra i t qualif ié de « c e n s u r e » la 

c o n d a m n a t i o n infligée au r e q u é r a n t . 

A cet éga rd , il invoque un d o c u m e n t in t i tu lé «Dogu Raporu » (Rappor t 

sur l 'Est) et p r é p a r é pa r des sc ient i f iques é m i n e n t s à la d e m a n d e de 

l 'Union des c h a m b r e s et des bourses de T u r q u i e . Ce r a p p o r t sera i t 

e n t i è r e m e n t consacré à l 'analyse des p r o b l è m e s d a n s l 'Est d u pays pour 

en veni r à des sugges t ions se r a p p o r t a n t , p a r e x e m p l e , à l ' i n s t au ra t ion 

d ' u n e fédéra t ion k u r d e ou à la p r o c l a m a t i o n du k u r d e c o m m e seconde 

l a n g u e officielle. O r , n o n o b s t a n t l 'opposi t ion e n t r e de tel les sugges t ions 

et la po l i t ique é tab l ie de l 'E ta t en la m a t i è r e , a u c u n e p o u r s u i t e n ' a u r a i t 

é té e n g a g é e con t r e les r é d a c t e u r s de ce r a p p o r t . C e l a p rouve ra i t q u ' e n 

T u r q u i e u n e con t r ibu t ion scient i f ique a u d é b a t po l i t ique n ' i m p l i q u a n t 

pas la violence ne r i sque a u c u n e r é p r i m a n d e . 

58. Le G o u v e r n e m e n t sou t ien t du r e s t e q u e l ' ingérence en ques t ion 

s 'avérai t p r o p o r t i o n n é e au sens de l 'ar t icle 10 § 2, dès lors qu ' i l avai t é té 

f ina lement surs is au j u g e m e n t du r e q u é r a n t . C e t t e i ngé rence pouvai t 

pa s se r pour avoir r épondu à un besoin social i m p é r i e u x et, pa r 

c o n s é q u e n t , pour avoir é té nécessa i re d a n s une société d é m o c r a t i q u e . 

59. De son côté , le r e q u é r a n t , souscr ivant pour l 'essent ie l aux 

conclusions d e la C o m m i s s i o n , sou t ien t n o t a m m e n t avoir publ ié l 'ar t icle 

l i t igieux du fait de ses p r o p r e s convict ions d é m o c r a t i q u e s , é t a n t pa r 

a i l leurs convaincu q u e cet ar t ic le ne faisait q u ' e x p r i m e r des opinions 

objectives su r les so lu t ions possibles au p r o b l è m e k u r d e , sans a u c u n e 

in t en t ion de faire l 'apologie de l ' i n d é p e n d a n t i s m e du PKK. O r , en 

associant ces opinions à la c r imina l i t é t e r r o r i s t e , la cour de s û r e t é de 

l 'E ta t a u r a i t non s e u l e m e n t e n t r a v é la l ibre discussion de tels p rob l èmes 

et la c r i t i que de l ' idéologie officielle mais , de p lus , elle a u r a i t bafoué la 

fonction pr inc ipa le de la p resse : c o m m u n i q u e r au public les in format ions 

qu' i l est en dro i t de recevoir s 'ag issant d 'un sujet d ' a c tua l i t é . 

D ' a p r è s le r e q u é r a n t , le bu t de l 'ar t icle 8 de la loi n" 3713 n 'es t pas de 

s a n c t i o n n e r « l ' é loge des ac tes des o rgan i sa t i ons t e r r o r i s t e s » mais «la 

p e n s é e » m ê m e . Sur ce poin t , il cons idère q u e ni l ' a m e n d e m e n t de la loi 

n" 4126 ni l ' adopt ion de la loi n° 4304 du 12 ju i l l e t 1997 n 'on t fait 

d i s p a r a î t r e du paysage tu rc la not ion de p e n s é e c r imine l le e t , en ce qui le 
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conce rne p e r s o n n e l l e m e n t , il m e t l 'accent su r le fait q u e le surs is au 

j u g e m e n t don t il a bénéficié en v e r t u de la loi n" 4304 s ' a c c o m p a g n e 

d ' une m e n a c e de c o n d a m n a t i o n s'il récidive d a n s un délai de t rois ans à 

c o m p t e r de la d a t e de l 'octroi du surs is . 

P) Appréciation de la Cour 

60. La C o u r doit cons idé re r 1 '« ingérence» l i t ig ieuse à la l umiè r e de 

l ' ensemble de l 'affaire, y compr i s la t e n e u r de l 'écrit i nc r iminé et le 

con t ex t e d a n s leque l il fut publ ié , afin d e d é t e r m i n e r si elle é ta i t 

« p r o p o r t i o n n é e aux bu t s lég i t imes poursu iv i s» e t si les motifs invoqués 

pa r les a u t o r i t é s na t iona le s p o u r la jus t i f ie r a p p a r a i s s e n t « p e r t i n e n t s et 

suff isants» (voir, e n t r e a u t r e s , Fressoz et Roire p r éc i t é , ibidem). 

6 1 . En l ' espèce , le r e q u é r a n t a é té s anc t i onné p o u r avoir diffusé de la 

p r o p a g a n d e s é p a r a t i s t e pa r le cana l du j o u r n a l b i m e n s u e l Içilerin Sesi, 

d a n s lequel il avai t pub l ié u n a r t ic le envoyé p a r u n lec teur , Y.A. La C o u r 

observe que , d a n s son ar t ic le , celui-ci t e n t e de d o n n e r une expl ica t ion de 

l 'évolution qu i s 'est p rodu i t e d a n s le Sud-Est de la T u r q u i e et expose son 

point de vue su r ses r épe rcuss ions t a n t à l ' i n t é r i eu r du pays q u ' à 

l ' ex té r i eu r . D ' a p r è s Y.A., les c i r cons tances « inc i t an t à la que re l l e 

e t h n i q u e » a u r a i e n t fait g e r m e r dans l 'esprit des gens l ' idée q u e le conflit 

d a n s le Sud-Est est « u n e g u e r r e i n t e r n a t i o n a l e » opposan t les T u r c s aux 

K u r d e s . A p a r t i r de ce cons ta t , il a t t i r e l ' a t t en t i on sur le réveil « d e s 

t e n d a n c e s chauv ines et exclus ives» chez les « t r ava i l l eu r s t u r c s » et « d e s 

s e n t i m e n t s d 'hos t i l i t é envers la société t u r q u e » p a r m i « la j e u n e s s e k u r d e 

en Occ iden t ». D é p l o r a n t q u e les p r é t e n d u e s in i t ia t ives officielles en vue 

d ' une «so lu t ion po l i t i que» ne r econna i s sen t ni le droi t à 

« l ' a u t o d é t e r m i n a t i o n du peup le du K u r d i s t a n » ni la « l ib re vo lon té» de 

ce peup le , Y.A. c o n d a m n e la «so lu t ion mi l i t a i r e» a d o p t é e p a r l 'E ta t , 

laquel le cons i s te ra i t à p e r p é t r e r « u n e sale g u e r r e c o n t r e la gué r i l l a» , 

voire « u n e g u e r r e ouver te con t re le peup le k u r d e » . 

Bien q u e Y.A. fasse é t a t de l ' exis tence d ' un « m o u v e m e n t na t iona l 

k u r d e » , d ' une « r é s i s t a n c e na t iona l e au K u r d i s t a n » , sa thèse essent ie l le 

semble toutefois ê t r e q u e «le p r o b l è m e k u r d e est un p r o b l è m e géné ra l 

de la société de T u r q u i e » dont la solut ion rés ide en cela que «le peup le 

t u r c conçoit la r é s i s t ance na t iona l e k u r d e c o m m e faisant p a r t i e de son 

[propre] c o m b a t p o u r la l iber té et la d é m o c r a t i e » . Ainsi , vu 

l ' i noppor tun i t é des solu t ions p roposées pa r les mi l ieux de la g a u c h e en 

T u r q u i e , il a r r ive à la conclusion q u e «le m o u v e m e n t r évo lu t ionna i re en 

O c c i d e n t dev ra d é s o r m a i s « i n t e r v e n i r » d a n s le p r o b l è m e k u r d e ». 

P o u r la C o u r , il est clair q u e l 'ar t ic le en ques t i on a la fo rme d ' u n 

discours po l i t ique , aussi b ien pa r son c o n t e n u q u e pa r les t e r m e s ut i l isés . 

62. Eu é g a r d à ces cons idé ra t ions , elle r appe l l e q u e l 'ar t icle 10 § 2 de la 

Conven t i on ne laisse g u è r e de place p o u r des res t r i c t ions à la l iber té 
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d ' express ion d a n s le d o m a i n e du discours pol i t ique ou de ques t ions 

d ' i n t é r ê t géné ra l . De plus, les l imi tes de la c r i t ique admiss ib le sont plus 

la rges à l ' égard du g o u v e r n e m e n t q u ' à l ' égard d 'un s imple pa r t i cu l i e r , ou 

m ê m e d ' un h o m m e pol i t ique . D a n s un sys t ème d é m o c r a t i q u e , les ac t ions 

ou omiss ions du g o u v e r n e m e n t doivent se t rouver p lacées sous le cont rô le 

a t t e n t i f non s e u l e m e n t des pouvoirs législat if et j ud ic i a i r e , ma i s auss i d e 

l 'opinion pub l ique . En o u t r e , la posi t ion d o m i n a n t e qu ' i l occupe 

c o m m a n d e à u n g o u v e r n e m e n t de t é m o i g n e r de r e t e n u e d a n s l 'usage d e 

la voie p é n a l e , s u r t o u t s'il y a d ' a u t r e s moyens de r é p o n d r e a u x a t t a q u e s e t 

c r i t iques injustif iées de ses adve r sa i r e s . Il r es te ce r t e s loisible aux 

a u t o r i t é s c o m p é t e n t e s de l 'E ta t d ' a d o p t e r , en leur q u a l i t é de g a r a n t e s d e 

l 'ordre publ ic , des m e s u r e s , m ê m e péna le s , des t inées à r éag i r de m a n i è r e 

a d é q u a t e et non excessive à de pare i l s p ropos . 

C e r t e s , là où les p ropos l i t igieux inc i ten t à l 'usage de la violence à 

l ' égard d 'un individu, d ' un r e p r é s e n t a n t de l 'E ta t ou d 'une p a r t i e de la 

popu la t ion , les a u t o r i t é s na t i ona l e s j ou i s s en t d ' une m a r g e d ' app réc i a t i on 

p lus la rge d a n s leur e x a m e n de la nécess i té d ' une ingé rence d a n s 

l 'exercice de la l iber té d ' express ion (voir, p a r m i b e a u c o u p d ' a u t r e s , 

Oztiirk p réc i t é , § 66) . La C o u r r econna î t auss i q u ' e n cas de conflit et de 

t ens ion d a n s un pays, les a u t o r i t é s na t i ona l e s se doivent d ' e x a m i n e r avec 

une vigi lance pa r t i cu l i è r e la pub l i ca t ion d 'opin ions qui s u g g è r e n t le 

r ecours à la violence c o n t r e l 'E ta t , fau te de quoi les m é d i a s r i s q u e n t de 

deven i r un suppor t de diffusion de d iscours de ha ine et d ' i nc i t a t ion à la 

violence (voir, mutatis mutandis, Sürek et Özdemir c. Turquie [ G C ] , n o s 23927/ 

94 et 24277/94, § 63, 8 ju i l le t 1999, non publ ié ) . 

63 . A cet éga rd , la C o u r no te d ' e m b l é e q u e la pub l ica t ion l i t igieuse 

est i n t e r v e n u e d a n s le cad re de la s i tua t ion r é g n a n t d a n s le Sud-Est de 

l 'Anatol ie et du p r o b l è m e k u r d e , qui susc i ten t d ' i m p o r t a n t e s 

con t roverses depu i s des a n n é e s . Aussi adme t - e l l e q u e l 'ar t ic le en 

ques t i on ne consis te pas en une é t u d e « n e u t r e » de ce t t e s i tua t ion e t / 

ou de ce p r o b l è m e : p a r le biais de son a r t i c le , Y.A. e n t e n d a i t , ne fût-ce 

q u ' i n d i r e c t e m e n t , s t i g m a t i s e r t a n t l ' idéologie po l i t ique d o m i n a n t e de 

l 'E ta t q u e la condu i t e des a u t o r i t é s t u r q u e s en la m a t i è r e . 

64. O r , la cour de s û r e t é de l 'E ta t d ' I s t a n b u l a j u g é , à d e u x repr i ses , 

q u e l 'ar t ic le l i t igieux t ena i t des p ropos nuis ibles à l ' in tégr i té t e r r i to r i a l e 

de l 'E ta t pa r ce qu ' i l se ré fé ra i t à une pa r t i e du pays c o m m e si elle 

a p p a r t e n a i t au « K u r d i s t a n » , parce qu ' i l mi l i ta i t p o u r le d é m a n t è l e m e n t 

de la na t ion et glorifiait les ac tes du P K K en t a n t q u e m o u v e m e n t de 

rés i s t ance n a t i o n a l e ( p a r a g r a p h e s 12 et 17 c i -dessus) . La C o u r l'a déjà 

d i t : «(.. .) m ê m e s'il s 'agit là sans c o n t e s t e de cons idé ra t ions p e r t i n e n t e s , 

celles-ci ne s a u r a i e n t ê t r e cons idé rées en e l l e s -mêmes c o m m e suffisant à 

faire pa s se r l ' i ngérence p o u r nécessa i re au sens de l 'ar t icle 10 § 2» (voir, 

mutatis mutandis, Sürek (n"3) p r éc i t é , § 40) . 
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65. Les j u g e m e n t s s u s m e n t i o n n é s ne fourn i ssan t a u c u n a u t r e é l é m e n t 

se p r ê t a n t à e x a m e n ( p a r a g r a p h e 12 c i -dessus) , r e s t e pour la C o u r à é t u d i e r 

avec a t t e n t i o n les passages de l 'ar t ic le l i t igieux q u e le G o u v e r n e m e n t m e t 

en e x e r g u e et les t e r m e s don t il dé sapp rouve l 'u t i l i sa t ion. D ' a p r è s lui, ils 

doivent a m e n e r la C o u r à a d m e t t r e - c o m m e d a n s l 'affaire Siirek (n" 1) -

q u e l ' a u t e u r de l 'ar t icle s 'est « associé a u recours à la violence » s é p a r a t i s t e 

du P K K et q u ' e n le pub l i an t M. E rdogdu a diffusé u n e p r o p a g a n d e de c e t t e 

violence au d é t r i m e n t de l 'Eta t . 

66. A cet éga rd , la C o u r observe tou t d ' abord q u e les q u a t r e p h r a s e s 

auxque l l e s le G o u v e r n e m e n t se réfère d a n s son m é m o i r e ( p a r a g r a p h e 56 

ci-dessus) s ' ana lysent en des c o n s t a t a t i o n s pe r sonne l l e s et subject ives qui 

peuven t , tou t au plus , passe r pour ref lé ter la vive oppos i t ion de Y.A. à la 

pol i t ique officielle mise en œ u v r e d a n s le Sud-Est . En effet, lo rsque l 'on 

e x a m i n e ces passages d a n s leur con t ex t e et en l iaison avec les a r g u m e n t s 

q u e l ' a u t e u r y pu ise , il n ' a p p a r a î t a u c u n e m e n t que celui-ci s 'est associé au 

P K K ni qu ' i l a lancé un appe l à l 'emploi de la violence en vue de servir 

ce t t e o rgan i sa t ion . S 'ag issant de celle-ci, la C o u r relève d e u x passages où 

Y.A. s emble se ré fé re r au P K K : « d a n s le c a m p du m o u v e m e n t de la 

r és i s t ance na t iona le au K u r d i s t a n , le fait de concevoir la g u e r r e ac tue l le 

en t an t q u e « g u e r r e i n t e r n a t i o n a l e » cons t i tue le po in t de vue g é n é r a l » ; 

«face à ce t t e t e n d a n c e évolut ive, m ê m e le l eade r du M o u v e m e n t de 

rés i s t ance na t iona l e k u r d e ne se m o n t r e pas su f f i samment sensible et 

préfère g a r d e r le s i l e n c e » ; c e p e n d a n t , la C o u r relève q u ' a v a n t ces 

a s se r t ions Y.A. p réd i t q u e «si l 'on devai t agi r p a r r a p p o r t aux exigences 

d 'une « g u e r r e i n t e r n a t i o n a l e » , (...) les t r ava i l l eu rs k u r d e s et tu rcs 

sub i ra ien t (...) un e f fond remen t social g é n é r a l » , et poursu i t en m a r q u a n t 

c l a i r e m e n t son désaccord avec la m e n t a l i t é ainsi d é c r i t e : «I l est clair 

q u ' u n e tel le que re l l e ne p rof i t e ra ni au peup le t u r c ni au peup le k u r d e . » 

De l ' ensemble de ces p h r a s e s , la C o u r n ' in fère q u ' u n e c r i t ique à l ' endroi t 

m ê m e du P K K . 

67. Ce la é t a n t , la C o u r c o n s t a t e , avec le G o u v e r n e m e n t , l 'u t i l i sa t ion 

d a n s l 'ar t icle de mo t s tels que « g u e r r e » , «conf l i t» , «conflit a r m é » , 

« m a s s a c r e » , «v io lence» et « fasc i s t e» . Elle observe q u e les t rois p r e m i e r s 

t e r m e s se r é fè ren t - ho rmis les d e u x occur rences pour dé s igne r la g u e r r e 

du Golfe - aux conf ron ta t ions liées à la lu t t e con t r e le t e r r o r i s m e et aux 

t roub les sociaux qu i en a u r a i e n t r é s u l t é ; le mo t « fasc i s t e» se r a p p o r t e à 

des civils ou à des pouvoirs i n t é g r i s t e s ; le t e r m e « m a s s a c r e » est uti l isé 

p o u r s t i g m a t i s e r les po l i t iques i n t é r i eu re s des a u t o r i t é s t u r q u e s et , enfin, 

le mot «v io lence» a p p a r a î t d a n s son sens o r d i n a i r e . 

Si la C o u r est p r ê t e à a d m e t t r e q u e l 'emploi de tels t e r m e s confère u n e 

c e r t a i n e v i ru lence à la c r i t ique pol i t ique e x p r i m é e p a r l ' a u t e u r , elle 

e s t ime toutefois q u e l 'ar t ic le l i t ig ieux se d i s t ingue n e t t e m e n t , de pa r son 

ton, des écr i t s e x a m i n é s d a n s l 'affaire Siirek (n" 1), p u i s q u ' e n l 'espèce la 

C o u r n'y décèle r i en qu i puisse s ' ana lyser « e n u n appel à la vengeance 
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s a n g l a n t e » e t /ou p e r m e t t r e au l ec teur d ' en r e t i r e r « l ' impress ion que le 

r ecours à la violence est u n e m e s u r e d ' au todé fense nécessa i re et 

jus t i f iée » face à l 'E ta t t u r c ( a r r ê t p réc i t é , § § 1 1 , 62) . 

68 . La C o u r ne souscri t pas non p lus à l ' i n t e r p r é t a t i o n de la 

C o m m i s s i o n qu i consis te à d i re q u e l 'ar t ic le en appe l le au peup le turc , y 

compr i s les T u r c s vivant à l ' é t r a n g e r , pour qu ' i l re joigne la l u t t e du peup le 

k u r d e pour la l ibéra t ion et la d é m o c r a t i e . Elle relève que , d a n s ce 

c o n t e x t e , les seuls passages p e r t i n e n t s s e m b l e n t ê t r e les s u i v a n t s : «La 

seule clé pour r é s o u d r e le p r o b l è m e est que le peup le t u r c conçoit la 

r és i s t ance na t iona l e ku rde c o m m e faisant pa r t i e de son [p ropre ] comba t 

pour la l iber té et la d é m o c r a t i e (...) les ac t iv i tés visant à n o u e r la 

f r a t e rn i t é e n t r e les peup le s en Occ iden t c o n s t i t u e n t , en soi, l 'un des plus 

i m p o r t a n t s moyens de lu t t e con t r e les r e l a t ions ac tue l les de souve ra ine t é 

(...) Le m o u v e m e n t r évo lu t ionna i r e en Occ iden t devra d é s o r m a i s 

« i n t e r v e n i r » d a n s le p rob l ème k u r d e . » O r ces a r g u m e n t s , loin de p r ê t e r 

à u n e i n t e r p r é t a t i o n c o m m e celle d e la C o m m i s s i o n , c o n s t i t u e n t , aux yeux 

de la C o u r , l ' essence m ê m e de la solut ion q u e l ' a u t e u r préconise par 

r a p p o r t aux ques t ions qu' i l t r a i t e ( p a r a g r a p h e 61 c i -dessus) . 

69. C e r t e s , c o m m e le sou t i en t le G o u v e r n e m e n t , on ne peu t exclure 

q u e pare i l écrit cache des objectifs et i n t en t ions di f férents de ceux qu'i l 

affiche p u b l i q u e m e n t ; la C o u r a aussi consc ience , n a t u r e l l e m e n t , des 

p r éoccupa t ions q u ' é p r o u v e n t les a u t o r i t é s a u sujet de la lu t t e c o n t r e le 

t e r r o r i s m e et r econna î t qu ' i l a p p a r t e n a i t aux t r i b u n a u x i n t e r n e s d e 

d é t e r m i n e r si le r e q u é r a n t avai t publié l 'ar t icle l i t igieux d a n s un but 

r é p r é h e n s i b l e (voir, mutatis mutandis, Ozt'ùrk p r éc i t é , §§ 68 et 69) . 

Toutefo is , en l ' absence de p reuves d ' une ac t ion p rop re à la d é m e n t i r , la 

C o u r ne voit pas de ra isons de d o u t e r de la s incér i t é du but poursuivi par 

M. E r d o g d u lorsqu ' i l a publ ié l 'ar t icle de Y.A. ( p a r a g r a p h e s 11 et 59 

c i -dessus) . 

Elle n 'es t pas d a v a n t a g e convaincue que de ce t t e publ ica t ion pouvaient 

r é su l t e r à long t e r m e des conséquences é m i n e m m e n t pré judic iables à la 

défense de l 'o rdre et à la p réven t ion du c r ime en T u r q u i e ou q u e les j e u n e s 

se v e r r a i e n t d u fait d e c e t t e publ ica t ion poussés « à re jo indre m a l g r é eux le 

c a m p du P K K » c o m m e le G o u v e r n e m e n t l 'aff irme. C o n t r a i r e m e n t à ce 

qu 'e l le avait cons t a t é d a n s l 'affaire Sûrek (n° 3), qu ' i nvoque le 

G o u v e r n e m e n t , la C o u r n ' aperço i t d a n s l 'ar t ic le en cause r ien qui lui 

p e r m e t t e de conc lu re à u n e q u e l c o n q u e responsab i l i t é de M . Erdogdu 

d a n s la r e c rudescence des p r o b l è m e s en m a t i è r e de sécur i t é d a n s le Sud-

Est de l 'Anatol ie ou a i l leurs d a n s le pays (voir, mutatis mutandis, l ' a r rê t 

p réc i t é , § 40) . 

70. Bref, la C o u r conclut que les opinions e x p r i m é e s en l 'espèce, aussi 

c a t égo r iques ou ace rbes soient-e l les , ne s a u r a i e n t ê t r e cons idé rées c o m m e 

inc i tan t à la violence ; elles ne s a u r a i e n t non plus pas se r pour suscept ib les 

de le faire. 
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71. O r , l o r squ ' une publ ica t ion ne re lève pas de la ca t égor i e de celles 

qu i inc i t en t à la violence, les E t a t s c o n t r a c t a n t s ne p e u v e n t se préva lo i r 

de la défense de l 'ordre ou de la p réven t ion du c r ime pour r e s t r e i n d r e le 

droi t du publ ic à ê t re informé en u t i l i sant le droi t péna l pour pese r sur les 

m é d i a s (Sùrek et Ozdemir p réc i té , ibidem ; p a r a g r a p h e s 51 et 61 c i -dessus) . 

Il a p p a r a î t donc q u ' e n conc luan t q u e le r e q u é r a n t avai t fourni à 

l ' a u t e u r de l 'ar t ic le en ques t i on un appu i p o u r a t t i s e r la violence et la 

ha ine , les a u t o r i t é s na t iona le s n 'on t pas su f f i samment pris en c o m p t e la 

l iber té de la presse ni le dro i t du public de se voir in fo rmer d ' u n e a u t r e 

m a n i è r e de cons idé re r le p r o b l è m e k u r d e , auss i d é s a g r é a b l e q u e cela 

puisse ê t r e p o u r elles (voir, e n t r e a u t r e s , .Ba laya et Okçuoglu p r éc i t é , § 65) . 

Q u a n t au G o u v e r n e m e n t , il n 'a pas d é m o n t r é devan t la C o u r l ' ex is tence 

d 'un i m p é r a t i f p r é p o n d é r a n t qu i conci l iât l ' i ngé rence d a n s l 'exercice de la 

l iber té j ou rna l i s t i que de M. E rdogdu avec l 'ar t icle 10 de la Conven t ion . 

72. Au d e m e u r a n t , la C o u r ne peu t pas non plus suivre le 

G o u v e r n e m e n t lorsqu ' i l a r g u ë du surs is au j u g e m e n t q u e la cour de 

s û r e t é d e l 'E ta t a f ina l emen t oct royé a u r e q u é r a n t ( p a r a g r a p h e 58 ci-

dessus ) . Elle r econna î t , il est vrai , q u e la m o d é r a t i o n des m e s u r e s 

cons t i tu t ives d ' i ngé rence est un é l é m e n t à p r e n d r e en cons idé ra t ion 

lorsqu ' i l s 'agit d ' éva luer la p ropo r t i onna l i t é de celles-ci a u bu t qu 'e l les 

pour su iven t . Ma i s une décis ion ou m e s u r e favorable au r e q u é r a n t ne 

suffit en p r inc ipe à lui r e t i r e r la qua l i t é de « v i c t i m e » q u e si les 

au to r i t é s na t iona le s ont r econnu , exp l i c i t emen t ou en s u b s t a n c e , pu is 

r é p a r é la violat ion de la Conven t i on (voir, p a r m i d ' a u t r e s , Oztiirk 

préc i t é , § 73). 

En l 'espèce, la C o u r no te q u e le sursis don t é ta i t assor t i le j u g e m e n t 

p rononcé à l ' encon t re du r e q u é r a n t n ' a u r a i t j o u é q u e si, d a n s les t rois 

a n s à c o m p t e r de l 'octroi d u surs is , M. E r d o g d u ne c o m m e t t a i t a u c u n 

a u t r e déli t i n t e n t i o n n e l en sa qua l i t é de r é d a c t e u r en chef ( p a r a g r a p h e s 

20 et 24 ci-dessus) ; d a n s le cas c o n t r a i r e , l ' in té ressé r i squa i t , pour le 

moins , d ' ê t r e j u g é et , selon t o u t e v r a i s e m b l a n c e , de se voir infliger u n e 

a m e n d e ( p a r a g r a p h e 17 ci-dessus) en sus de celle qu ' i l a dû payer 

a u p a r a v a n t ( p a r a g r a p h e s 12 et 14 c i -dessus) . P o u r la C o u r , parei l le 

c i r cons tance s ' a p p a r e n t e à une in t e rd ic t ion qui avai t p o u r effet de 

c e n s u r e r la profession m ê m e du r e q u é r a n t , dont l ' a m p l e u r é ta i t 

d é r a i s o n n a b l e pu i sque c e t t e m e s u r e con t r a igna i t M. E rd o g d u à s ' abs ten i r 

de tou te publ ica t ion suscept ib le d ' ê t r e j u g é e co n t r a i r e aux i n t é r ê t s de 

l 'Eta t . A u c u n e ce r t i t ude n ' ex i s t an t en pare i l d o m a i n e , la r e s t r i c t ion 

i n d i r e c t e m e n t imposée au r e q u é r a n t l imi ta i t g r a n d e m e n t son a p t i t u d e à 

expose r p u b l i q u e m e n t des thèses , e n t r e a u t r e s sur le p r o b l è m e k u r d e , qui 

ont leur place d a n s un déba t pub l i c : or, c o m m e la C o u r l 'a déjà soul igné 

( p a r a g r a p h e 52 c i -dessus) , il se ra i t excessif de l imi t e r de la so r te la l iber té 

d ' express ion j o u r n a l i s t i q u e à l 'exposé des seules idées g é n é r a l e m e n t 

a d m i s e s , accuei l l ies avec faveur ou cons idé rées c o m m e inoffensives ou 
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indi f férentes (voir é g a l e m e n t , mutatis mutandis, l ' a r rê t H e r t e l c. Suisse d u 

25 août \998,Recueil 1998-VI, pp . 2331-2332, § 50) . 

73. Eu é g a r d à ce qui p r écède , la m e s u r e l i t ig ieuse ne s au ra i t passer 

pour «nécessa i r e d a n s une société d é m o c r a t i q u e » . P a r t a n t , la C o u r 

conclut à la violat ion de l 'ar t icle 10 de la Conven t ion . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

74. Le r e q u é r a n t r éc l ame la r é p a r a t i o n du d o m m a g e t a n t m a t é r i e l que 

m o r a l qu ' i l dit avoir subi ainsi que le r e m b o u r s e m e n t des frais et dépens 

encourus aux fins de la p r o c é d u r e d e v a n t les o r g a n e s de S t r a sbourg . Il 

s ' appu ie sur l 'ar t ic le 41 de la C o n v e n t i o n , a insi libellé : 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. D o m m a g e m a t é r i e l 

75. Le r e q u é r a n t exp l ique que son procès a e n t r a î n é l ' i n t e r rup t i on d e 

son e n s e i g n e m e n t un ivers i t a i re et r e t a r d é d 'un an et q u a t r e mois son 

e n t r é e d a n s la vie profess ionnel le . De peu r d ' ê t r e inca rcé ré à tou t 

m o m e n t du fait de sa c o n d a m n a t i o n p r o n o n c é e le 4 ma i 1994, il n ' a u r a i t 

pas pu c o n t i n u e r ses é t udes d ' ingén ie r i e é l ec t ron ique , j u s q u ' à ce qu ' i l les 

r e p r e n n e en oc tobre 1995 à la su i t e de l ' en t r ée en v igueu r de la loi n° 4126, 

a lors q u e d u r a n t ce laps de t e m p s il a u r a i t n é a n m o i n s con t inué à paye r les 

d ro i t s un ive r s i t a i r e s . A l 'appui de ces p r é t e n t i o n s , il p rodu i t n o t a m m e n t 

les copies de deux fiches de paye i n d i q u a n t le m o n t a n t b ru t de son sa la i re 

d ' i ngén i eu r aux mois de m a r s 1997 (62 737 010 T R L ) et de s e p t e m b r e 1998 

(205 548 490 T R L ) . Il p rodu i t é g a l e m e n t des copies de reçus a t t e s t a n t le 

v e r s e m e n t de dro i t s un ive r s i t a i r e s d ' un m o n t a n t de 9 2 4 1 0 0 0 T R L au 

to ta l . Il s ' e s t ime aussi en dro i t de d e m a n d e r le r e m b o u r s e m e n t des 

50 000 000 T R L versées pa r lui à t i t r e d ' a m e n d e , plus des i n t é r ê t s 

m o r a t o i r e s . 

T o u t c o m p t e fait, il r é c l a m e la s o m m e globale d e 20 000 francs français 

(FRF) , à t i t r e de d o m m a g e m a t é r i e l . 

76. Le G o u v e r n e m e n t r é t o r q u e q u e ce t t e s o m m e est e x a g é r é e et il 

engage la C o u r à ne pas d o n n e r su i t e aux p r é t e n t i o n s du r e q u é r a n t . Il 

a t t i r e d ' abord l ' a t t en t ion sur le fait q u e , inscri t à la faculté d ' ingén ie r i e 

en 1987, le r e q u é r a n t eû t dû t e r m i n e r ses é t u d e s en 1991, au plus t a r d en 

1992. O r , déjà à ce t t e é p o q u e , celui-ci sembla i t avoir p ré fé ré g a g n e r sa vie 

en t a n t q u e r é d a c t e u r en chef q u e d e s ' i n t é resse r à ses é t u d e s . E n o u t r e , le 

r e q u é r a n t a u r a i t é g a l e m e n t c o m m i s une e r r e u r d a n s le calcul du p r é t e n d u 
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m a n q u e à g a g n e r . Enfin, s 'agissant de l ' a m e n d e , le G o u v e r n e m e n t 

sou t i en t q u ' u n cap i ta l de 50 0 0 0 0 0 0 T R L , à suppose r m ê m e q u ' o n 

l ' investisse en bourse , ne s au ra i t en a u c u n cas jus t i f ie r le m o n t a n t a u q u e l 

p r é t e n d le r e q u é r a n t . 

77. La C o u r ne peu t faire droi t aux d e m a n d e s du r e q u é r a n t re la t ives 

au m a n q u e à g a g n e r ainsi q u ' a u x frais exposés à cause de l ' i n t e r rup t i on de 

ses é t u d e s un ive r s i t a i r e s , f au te d ' u n lien d e causa l i t é suffisant e n t r e la 

violat ion du dro i t à la l iber té d ' express ion et les pré judices invoqués pa r 

l ' in té ressé . 

En r evanche , la C o u r re lève q u e l ' a m e n d e infligée au r e q u é r a n t p a r 

l ' a r rê t du 20 d é c e m b r e 1993 (paragraphe 12 ci-dessus) est la 

conséquence d i r ec t e d e la violat ion c o n s t a t é e sur le t e r r a i n de l 'ar t icle 10 

de la Conven t i on . Il y a d o n c lieu d ' o r d o n n e r le r e m b o u r s e m e n t in tégra l à 

l ' in té ressé de la s o m m e a c q u i t t é e p a r lui. Si les just i f icat i fs p rodu i t s par le 

r e q u é r a n t ne c o r r e s p o n d e n t q u ' a u p a i e m e n t de dix m e n s u a l i t é s , donc de 

1 7 500 000 T R L , la C o u r e s t i m e toutefois pouvoir p r e n d r e c o m m e base de 

calcul la s o m m e de 50 000 000 T R L , dès lors q u e le G o u v e r n e m e n t n ' a pas 

excipé d ' un q u e l c o n q u e défau t de p a i e m e n t . En conclusion, s t a t u a n t en 

é q u i t é , su r la base de l ' ensemble des in fo rmat ions en sa possession, 

n o t a m m e n t des p a r i t é s de change en v igueur au m o m e n t du p a i e m e n t de 

c h a c u n e des m e n s u a l i t é s de 1 750 000 T R L , la C o u r al loue au r e q u é r a n t 

6 000 F R F p o u r d o m m a g e m a t é r i e l . 

B. D o m m a g e m o r a l 

78. Le r e q u é r a n t r é c l a m e é g a l e m e n t 20 000 F R F au t i t r e du pré judice 

m o r a l . Il soul igne que p e n d a n t son procès son nom a é té d ivulgué en t a n t 

q u e celui d 'un « t e r r o r i s t e » et q u e , de ce fait, ses re la t ions avec sa famille 

ainsi q u e son e n t o u r a g e se sont s e n s i b l e m e n t d é g r a d é e s . P a r a i l leurs , sa 

c o n d a m n a t i o n l ' aura i t forcé à q u i t t e r son pos te de r é d a c t e u r e n chef e t , en 

c o n s é q u e n c e , il se sera i t vu c o n t r a i n t d 'e f fec tuer des t r a v a u x t e m p o r a i r e s 

p o u r subveni r a u x besoins de sa famil le , avec le sou t i en de son épouse . Les 

c i r cons tances lui a u r a i e n t auss i causé u n s e n t i m e n t d ' i n ce r t i t u d e et 

d ' angoisse , c o m p t e t enu du r i sque qu ' i l encoura i t de p e r d r e à j a m a i s le 

s t a t u t d ' é t u d i a n t , en appl ica t ion du r è g l e m e n t des é t udes s u p é r i e u r e s qu i 

prévoi t pare i l le m e s u r e en cas de c o n d a m n a t i o n pour dél i t s con t r e l 'Eta t . 

P a r a i l leurs , ce t t e c o n d a m n a t i o n a u r a i t e n t r a î n é , ne fût-ce que 

t e m p o r a i r e m e n t , la p e r t e de ce r t a in s d ro i t s publics , tels q u e l ' ob ten t ion 

d 'un passepor t ; toujours à cause de son cas ier judic ia i re , lorsqu ' i l a voulu 

faire r enouve le r sa c a r t e d ' i den t i t é , le r e q u é r a n t a u r a i t é té g a r d é à vue 

sans ra ison p e n d a n t plus de six h e u r e s . 

79. Le G o u v e r n e m e n t s'élève d ' abord con t r e l ' a l léga t ion de p l a c e m e n t 

en g a r d e à vue non jus t i f ié e t aff irme qu ' i l ne s 'agissai t en l 'espèce q u e 
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d ' une m e s u r e de sécu r i t é pr ise pa r la police locale et t e n d a n t à s ' a s su re r 

qu' i l n 'y avait pas un m a n d a t d ' a m e n e r d é c e r n é con t r e M. E rdogdu . 

R a p p e l a n t q u e celui-ci a finalement bénéficié d ' un surs is au j u g e m e n t , le 

G o u v e r n e m e n t j u g e la d e m a n d e e x o r b i t a n t e et e s t i m e q u e la C o u r doit 

évi ter d 'oc t royer u n e r é p a r a t i o n qu i cons t i t ue ra i t un e n r i c h i s s e m e n t sans 

cause . 

80. La C o u r e s t ime q u e le r e q u é r a n t peu t passe r p o u r avoir éprouvé 

u n c e r t a i n d é s a r r o i d a n s les c i r cons tances de l ' espèce . S t a t u a n t en é q u i t é 

c o m m e le veut l 'ar t ic le 41 de la Conven t ion , elle e s t ime ra i sonnab le la 

d e m a n d e re la t ive au pré judice m o r a l et cons idère qu' i l y a lieu d e 

l 'accueil l ir en to t a l i t é . 

C. Fra is e t d é p e n s 

8 1 . Le r e q u é r a n t sollicite é g a l e m e n t le r e m b o u r s e m e n t de ses frais et 

d é p e n s , à ma jo re r de la t axe sur la va leu r a jou tée , lesquels sont vent i lés 

c o m m e suit : 

- 250 000 000 T R L pour les frais d e t r a d u c t i o n des c o r r e s p o n d a n c e s 

effectuées avec la C o m m i s s i o n ; 

- 5 000 dol lars a m é r i c a i n s p o u r les hono ra i r e s de M'' Ersoy A t a m a n , 

dus aux t e r m e s d ' un m a n d a t d 'avocat - don t il a p rodui t une copie -

conclu aux fins de sa r e p r é s e n t a t i o n d e v a n t la C o u r . 

82. Pour sa p a r t , le G o u v e r n e m e n t e s t ime q u e l ' évaluat ion à ce t i t r e 

devra i t se fonder su r les m o n t a n t s m i n i m u m s figurant au ta r i f des 

honora i r e s du b a r r e a u d ' I s t anbu l et sou t ien t q u e , c o m p t e t enu des 

b a r è m e s en v igueu r pour la pé r iode du 1" ju i l le t au 31 d é c e m b r e 1999, la 

C o u r ne devra i t a l l oue r a u c u n e s o m m e d é p a s s a n t les 625 000 000 T R L . 

83. S t a t u a n t là auss i en équ i t é et d a n s le r e spec t des c r i t è r e s énonces 

dans sa j u r i s p r u d e n c e (voir, e n t r e a u t r e s , Nilsen et Johnsen p r éc i t é , § 62), la 

C o u r a l loue a u r e q u é r a n t la s o m m e d e 20 000 F R F , plus t ou t e s o m m e 

pouvant ê t r e due au t i t r e de la t axe su r la va leu r a jou tée . 

D . I n t é r ê t s m o r a t o i r e s 

84. La C o u r j u g e app rop r i é d e prévoir le v e r s e m e n t d ' i n t é r ê t s 

m o r a t o i r e s a u t a u x a n n u e l d e 2,74 %, dès lors q u e les s o m m e s sont 

accordées en francs français . 

P A R C E S M O T I F S , LA C O U R , À L ' U N A N I M I T É , 

1. Rejette l ' except ion p r é l i m i n a i r e d u G o u v e r n e m e n t ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t icle 10 de la C o n v e n t i o n ; 
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3. Dit 

a) q u e l 'E ta t d é f e n d e u r doi t ve r se r au r e q u é r a n t , d a n s les t rois mois , 

les s o m m e s su ivan tes , à conver t i r en livres t u r q u e s au t aux appl icable à 

la d a t e du r è g l e m e n t : 

i. 6 000 F R F (six mil le francs français) p o u r d o m m a g e m a t é r i e l ; 

ii. 2 0 0 0 0 F R F (vingt mille francs français) p o u r d o m m a g e m o r a l ; 

iii. 20 000 F R F (vingt mille francs français) pour frais et d é p e n s 

p lus t o u t e s o m m e pouvan t ê t r e d u e au t i t r e de la t axe su r la v a l e u r 

a jou tée ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d ' un in t é rê t s imple de 2,74 % 

l 'an à c o m p t e r de l ' exp i ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e pour le su rp lus . 

Fait en f rançais , puis p rononcé en a u d i e n c e pub l ique au Pala is des 

Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 15 j u i n 2000. 

V incen t BERGER Anton io PASTOR RIDRUEJO 

Greff ier P r é s i d e n t 

Au p ré sen t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , le t ex te de l 'opinion c o n c o r d a n t e de 

M. Golcûklu . 

A.P.R. 

V.B. 
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O P I N I O N C O N C O R D A N T E D E M . L E J U G E G Ô L C Û K L Û 

D a n s la p r é s e n t e affaire, j ' a i voté avec la major i t é mais j e ne peux 

toutefois m ' e m p ê c h e r de m ' i n t e r r o g e r sur ce r t a in s po in t s q u a n t à 

l ' appl ica t ion de ce t t e d isposi t ion à des cas c o m m e celui de la p r é s e n t e 

affaire. J e m ' e x p l i q u e : selon la C o u r , «(.. .) les opinions e x p r i m é e s e n 

l ' espèce, aussi c a t é g o r i q u e s ou ace rbes soient-e l les , ne s a u r a i e n t ê t r e 

cons idé rées c o m m e inc i tan t à la v io lence ; elles ne s a u r a i e n t non plus 

passe r p o u r suscept ib les de le fa i re» ( p a r a g r a p h e 70 de l ' a r r ê t ) . P a r t a n t , 

la C o u r a conclu à la violat ion de l 'ar t icle 10 de la Conven t i on . 

T a n t c e t t e app réc i a t i on que la conclusion qu i en découle sont , c e r t e s , 

co r rec tes du point de vue « j u r i s p r u d e n t i e l ». Ce la d i t , est-ce qu 'e l les le 

sont auss i « p o l i t i q u e m e n t » , c o m p t e t enu de la po l i t ique de s a u v e g a r d e 

des dro i t s de l ' h o m m e pr ise d a n s sa g l o b a l i t é ? J ' e n d o u t e . 

A m o n avis, on se doit d ' ana lyse r un « é c r i t » non en l ' isolant des 

c i r cons tances ma té r i e l l e s qu i l ' e n t o u r e n t , c 'es t -à-dire clans l ' abs t ra i t , ma i s 

en le s i t uan t d a n s l ' ensemble des réa l i t és factuel les du mil ieu où il p r e n d 

corps . 

La violence, la h a i n e m e u r t r i è r e , le d a n g e r m e n a ç a n t l 'ordre public e t 

la sécur i t é na t i ona l e , le s é p a r a t i s m e ne se m a n i f e s t e n t j a m a i s d ' u n j o u r à 

l ' au t r e . D ' abord on voit u n t e r r a i n favorable se p r é p a r e r e t , q u a n d c 'est 

chose fai te , on cons t a t e un passage à l ' ac te . C 'es t à p a r t i r de ce m o m e n t 

m ê m e q u e tou tes sor tes de m a l h e u r s , qu ' i l au ra i t fallu p réven i r , 

c o m m e n c e n t à g e r m e r , à l ' image d 'un cancer m o r t e l : q u a n d il se 

man i fe s t e , il est - hélas - t r o p t a rd p o u r e s p é r e r u n e q u e l c o n q u e 

gué r i son . U n e fois que la violence exis te , on ne sait j a m a i s c o m m e n t et à 

que l prix s 'en d é b a r r a s s e r . 

L 'h is to i re r é c e n t e de l 'Europe d ' e n t r e les deux g u e r r e s est p le ine 

d ' e x e m p l e s conva incan t s de ce q u e j e viens de déc r i r e . T o u t n 'a-t- i l pas 

c o m m e n c é pa r un discours « p o l i t i q u e » ou « r e l i g i e u x » , p r é t e n d u m e n t 

anod in , p r é s e n t é au n o m de la l ibe r té d 'op in ion ou de consc ience , pour 

finir pa r d o n n e r na i s sance à des ac t e s de violence s a n g l a n t s ? Les ac tes d e 

t e r r o r i s m e d ' au jou rd ' hu i , qu ' i l s soient inspirés par un f ana t i sme 

p r é t e n d u m e n t re l ig ieux ou d 'o r ig ine po l i t ique , n 'ont- i ls pas tous d é b u t é 

de la so r t e? 

J e m ' i n t e r r o g e : m a l g r é le m e s s a g e clair de l 'ar t icle 17 de la C o n v e n t i o n , 

sera-t- i l p e r m i s d 'ouvr i r la voie à la violence ou encore de laisser p é r i r la 

l iber té au n o m d e la l i be r t é? L ' abus man i fes t e d ' un dro i t sera-t- i l p ro t égé 

p a r la loi ? 
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SUMMARY1 

Editor's conviction for disseminating separatist propaganda 

Article 10 

Freedom of expression - Editor's conviction for disseminating separatist propaganda -
Interference - Prescribed by law - Legislation on the prevention of terrorism - Prevention of 
disorder - Prevention of crime - Necessary in a democratic society - Freedom of the press and 
right of the public to receive information - Political debate - General interest - Limit on 
admissible criticism of government - Prevention of terrorism - Incitement to violence 

* 
* * 

At the material time the applicant was the editor of a particular periodical. The 
periodical published an article on the Kurdish problem written by a reader. In the 
article the author at tempted to explain how the situation in the south-east of the 
country had developed and gave his point of view on the repercussions of that 
situation for the country and abroad. Deploring the fact that official initiatives 
for finding a "political solution" did not recognise either the right to "self-
determination of the people of Kurdistan" or their "free will", the writer 
condemned the "military solution" adopted by the State, which, he alleged, 
consisted in a "dirty war against the guerrillas" or even "open warfare against the 
Kurdish people". After the article had been published, the public prosecutor at the 
National Security Court instituted criminal proceedings against the publisher of 
the periodical and the applicant in his capacity as editor. Under the Prevention of 
Terrorism Act (Law no. 3713) the applicant and the publisher were charged with 
disseminating propaganda, through the medium of a periodical, against the 
territorial integrity of the State and the unity of the nation. The National 
Security Court found the applicant and the publisher of the periodical guilty of 
the offence as charged. The applicant was sentenced to six months' imprisonment 
and to a fine. His appeal was dismissed. Before he had started serving his sentence, 
a law amending Law no. 3713 came into force. It did away with the mens rea which 
had featured in the former text of the law, imposed lighter custodial sentences for 
the offence and provided for an ex officio re-examination of earlier convictions. The 
applicant applied to the National Security Court for a re-examination of his case 
on the merits, relying on Article 10 of the Convention. The court gave a fresh 
judgment sentencing the applicant to a fine, the enforcement of which was 
deferred. The applicant appealed to the Court of Cassation. While the 
proceedings were pending, a new law was promulgated which provided for the 
deferment of enforcement of sentences imposed on editors under Law no. 3713. 
Having regard to the new law, the Court of Cassation set aside the judgment and 
remitted the case to the National Security Court. The National Security Court, 

1. This summary by the Registry does not bind the Court. 
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basing its decision on the new law, held that judgment against the applicant would 
be deferred. It added that judgment would become enforceable if, within three 
years from the date of deferment, the applicant was convicted of an intentional 
offence in his capacity as editor, but that the criminal proceedings against him 
would be discontinued if no such conviction was made within three years. 

Held 
1. The Government's preliminary objection: (a) An application for rectification 
of a judgment, to which the Government referred, was a special remedy against 
decisions of the Court of Cassation. According to the Code of Criminal 
Procedure, only the Principal Public Prosecutor could use that remedy, cither of 
his own motion or at the request of the convicted person. It was not therefore a 
domestic remedy directly accessible to persons triable in the courts and could not 
be considered to be a remedy which had to be used under Article 35. 
(b) The applicant's lawyer had criticised his client's conviction in his application 
for a re-examination of the case on the merits and had done so not only under 
domestic law, but also under Article 10 of the Convention. The Turkish courts 
could not be considered not to have had the opportunity of preventing or 
redressing the violations alleged against them before those allegations were 
submitted to the Court. 
2. Article 10: The applicant's conviction amounted to an interference with the 
exercise of his freedom of expression. Law no. 3713 provided the legal basis for 
that interference, which pursued the legitimate aims of preventing disorder and 
crime. It remained to be established whether the applicant's conviction had been 
necessary in a democratic society to achieve those aims. The article in question had 
been written in the form of a political speech, both in its content and the terms 
used. There was little scope under Article 10 for restrictions on the freedom of 
expression pertaining to political speech or debate on matters of public interest. 
Furthermore, the limits of permissible criticism were wider with regard to the 
government than in relation to a private citizen, or even a politician. In a 
democratic system the actions or omissions of the government had to be subject 
to the close scrutiny not only of the legislative and judicial authorities, but also of 
public opinion. The dominant position which the government occupied made it 
necessary for it to display restraint in resorting to criminal proceedings, 
particularly where other means were available for replying to attacks and 
criticisms which it considered unjustified. However, where such remarks incited 
to violence against an individual or a public official or a sector of the population, 
the State authorities enjoyed a wider margin of appreciation when examining the 
need for interference with the freedom of expression. In situations of conflict and 
tension particular caution was called for on the part of the national authorities 
when consideration was being given to the publication of opinions which 
advocated recourse to violence against the State lest the media should become a 
vehicle for the dissemination of hate speech and the promotion of violence. The 
article in question had concerned extremely controversial subjects, namely the 
troubles prevailing in south-east Turkey. It had not been a neutral analysis of 
that situation since the author had intended to stigmatise the dominant political 
ideology of the State and the conduct of the authorities. The expressions referred 
to by the Government amounted to subjective findings reflecting, at the very most, 
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the author's strong opposition to the official policy implemented in the south-east 
of the country. When examined in their context, those expressions did not appear 
to associate the author with the PKK or to promote the use of violence to support 
that organisation. Admittedly, the use of such terms conferred a certain virulence 
on the political criticism expressed by the author, but nothing in the article could 
be construed as a call to use violence or give rise to the impression that recourse to 
violence was a necessary and justified measure of self-defence in the face of the 
Turkish State. Nor did the article appear to be an appeal to the Turkish people to 
take part in the struggle waged by the Kurdish people. Admittedly, the Court 
could not exclude the possibility that such an article might conceal objectives and 
intentions that were at variance with the ones it proclaimed. However, as there 
was no evidence of any concrete action which belied it, the Court saw no reason to 
doubt the sincerity of the aim pursued by the applicant in publishing the impugned 
article. Where a publication could not be categorised as inciting to violence, the 
Contracting States could not with reference to the prevention of disorder or 
crime restrict the right of the public to be informed by bringing the weight of the 
criminal law to bear on the media. In the case in question, in confining themselves 
to asserting that the applicant had provided the author of the article with a forum 
for inciting violence and hatred, the national authorities had not taken sufficient 
account of the freedom of the press or of the right of the public to he informed of a 
different perspective on the Kurdish problem. The Government had failed to prove 
to the Court that there was an overriding requirement which had justified the 
interference with the exercise of the applicant's journalistic freedom. For the 
rest, the deferment of the National Security Court 's judgment would be effective 
only if within three years of the date of deferment the applicant committed no 
intentional offence in his capacity as editor. If he did so, he ran the risk of 
incurring a fine in addition to the one he had already had to pay. That measure 
was disproportionate in that it obliged the applicant to refrain from publishing any 
material which might be deemed to be contrary to the interests of the State. It was 
excessive to limit a journalist 's freedom of expression in that way. 
Conclusion: violation (unanimously). 

Article 41: The Court awarded the applicant a sum for pecuniary and non-
pecuniary damage and a sum for costs and expenses. 
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I n t h e c a s e o f E r d o g d u v. T u r k e y , 

T h e E u r o p e a n C o u r t of H u m a n Righ t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 

M r A. PASTOR RIDRUEJO, President, 

M r V . BUTKEVYCH, 

M r s N. VAJIC, 

M r J . HEDIGAN, 

M r M. PELLONPÀÀ, 

Mrs S. BOTOUCHAROVAjWgM, 

M r F. GÔLCÛKLÛ, ad hoc judge, 

a n d M r V . BERGER, Section Registrar, 

H a v i n g de l i be r a t ed in pr iva te on 25 M a y 2000, 

Del ivers t h e following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case was re fer red to t he C o u r t , in acco rdance wi th the 

provis ions appl icable p r io r to t he e n t r y into force of Protocol No . 11 to 

t h e C o n v e n t i o n for t he P ro t ec t i on of H u m a n Righ t s a n d F u n d a m e n t a l 

F r e e d o m s (" the Conven t ion" ) by the E u r o p e a n C o m m i s s i o n of H u m a n 

Righ t s (" the C o m m i s s i o n " ) on 3 J u n e 1999. 

2. T h e case o r ig ina t ed in an appl ica t ion (no. 25723/94) aga ins t the 

Republ ic of T u r k e y lodged wi th t he C o m m i s s i o n u n d e r f o rmer Ar t ic le 25 

by M r U m i t E r d o g d u (" the a p p l i c a n t " ) , w h o is a T u r k i s h na t iona l , on 

4 N o v e m b e r 1994. 

Rely ing on Ar t ic les 7, 9 and 10 of the Conven t ion , t he appl ican t 

c o m p l a i n e d of his convict ion by a Na t iona l Secur i ty C o u r t on account of 

an ar t ic le pub l i shed in t he b i -mon th ly per iodical of which he was the 

edi tor . 

3. T h e C o m m i s s i o n dec la red t he appl ica t ion admiss ib le on 

23 J a n u a r y 1998. In its r epo r t of 1 M a r c h 1999 ( fo rmer Art ic le 31 of the 

C o n v e n t i o n ) 1 , in which it cons ide red t h a t the compla in t , based on an 

i n f r i ngemen t of the r ight to f reedom of t h o u g h t , should be e x a m i n e d 

u n d e r Art ic le 10 of t he C o n v e n t i o n , it concluded, by twenty-five votes to 

one , t h a t t h e r e h a d been an in f r ingemen t of t h a t Art ic le a n d exp res sed the 

u n a n i m o u s opinion t h a t t h e r e had not b e e n a n in f r ingemen t of Art ic le 7. 

4. Before t he C o u r t , t he app l i can t was r e p r e s e n t e d by Ms O.E. 

A t a m a n , a m e m b e r of t he I s t anbu l Bar . 

5. O n 7 J u l y 1999 a pane l of t he G r a n d C h a m b e r d e t e r m i n e d t h a t the 

case should be dec ided by one of t he Sect ions of t he C o u r t (Rule 100 § 1 of 

t he Rules of C o u r t ) . T h e P re s iden t of t he C o u r t ass igned the case to the 

1. Note by the Registry. The Commission's report is obtainable from the Registry. 
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F o u r t h Sect ion. S u b s e q u e n t l y M r R. T ü r m e n , t he j u d g e e lec ted in respec t 
of T u r k e y , w i t h d r e w (Rule 28). T h e T u r k i s h G o v e r n m e n t (" the 
G o v e r n m e n t " ) accordingly appo in t ed M r F. Golcüklü to sit as a n ad hoc 
j u d g e (Article 27 § 2 of the Conven t i on and Rule 29 § 1). 

6. O n 4 O c t o b e r 1999 the R e g i s t r a r received the m e m o r i a l of t he 
app l i can t , w h o m the P r e s i d e n t of the C h a m b e r had given leave to use t he 
T u r k i s h l anguage in t he p roceed ings before t he C o u r t (Rule 34 § 3) . O n 
14 D e c e m b e r 1999, wi th in the t ime- l imi t as e x t e n d e d by the P re s iden t , the 
G o v e r n m e n t fded t he i r m e m o r i a l , to which the appl ican t repl ied on 
13 J a n u a r y 2000. 

7. After consu l t ing the pa r t i e s , t he C h a m b e r dec ided t h a t it was not 
necessary to hold a b e a r i n g (Rule 59 § 2). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. At t he m a t e r i a l t i m e M r Ü m i t E r d o g d u , a j ou rna l i s t a n d wr i t e r , 
born in 1970, was the ed i to r of the b i -mon th ly per iodical Iplerin Sesi 
("The W o r k e r s ' Voice") , which a p p e a r s in I s t anbu l . In issue no. 40 of 
2 O c t o b e r 1992, the per iodica l pub l i shed an ar t ic le w r i t t e n by a r e a d e r 
and en t i t l ed "Kiirt Sorunu Turk Sorunudur" (" the Kurd i sh p rob lem is a 
T u r k i s h p r o b l e m " ) . 

9. O n 29 D e c e m b e r 1992 the public p rosecu to r (" the p rosecu to r " ) at 
t he I s t anbu l N a t i o n a l Secur i ty C o u r t (" the Na t iona l Secur i ty C o u r t " ) 
i n s t i t u t ed c r imina l p roceed ings aga ins t A.E.A. and the appl ican t in the i r 
respect ive capaci t ies as pub l i she r and ed i tor of the per iodical . 

T h e p rosecu to r no ted t h a t , in the a r t ic le in ques t ion , "acts of s epa ra t i s t 
t e r r o r i s m p e r p e t r a t e d in t he sou th -eas t of t he c o u n t r y were descr ibed as 
K u r d i s h Na t iona l Res i s t ance ; pa r t of t he coun t ry , [ thus] of t he S t a t e of the 
Republ ic of T u r k e y , was cal led K u r d i s t a n [and] an appea l was m a d e for 
suppor t for acts desc r ibed as be ing of Na t iona l Res i s t ance" . H e cha rged 
the d e f e n d a n t s wi th d i s s e m i n a t i n g p r o p a g a n d a , t h r o u g h the m e d i u m of a 
per iodica l , aga ins t t he t e r r i t o r i a l in tegr i ty of t he S t a t e and the indivisible 
un i ty of the T u r k i s h na t ion , c o n t r a r y to sect ion 8, p a r a g r a p h s 1 and 2, of 
t he P r e v e n t i o n of T e r r o r i s m Act (Law no. 3713) (see p a r a g r a p h 21 below). 

10. H a v i n g r e g a r d to the con tex t from which the public p rosecu to r 
a p p e a r s to have d r a w n his g r o u n d s for p re s s ing c h a r g e s (see p a r a g r a p h 9 
above a n d p a r a g r a p h 12 below), the re levant passages of the ar t ic le in 
ques t ion can be s u m m a r i s e d as follows: 

"... The confrontations between Turks and Kurds in the various provinces are seen as 
foreseeable incidents; moreover, they are sometimes provoked by the security forces, 
sometimes by fascist civilians and from time to time by the 'fundamentalists ' . 
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Consequently, the policy of favouring 'a military solution', which until now was 
implemented by means of a dirty war against [the guerrillas] has taken on a new 
dimension and has begun to be coupled with a destructive social policy leading to 
ethnic conflict in all regions of Turkey. It is very clear from this that the Kurdish 
problem is a general problem for Turkish society and not a problem experienced in 
Kurdistan and confined to within Kurdistan's borders. . . Today, the Kurdish problem is 
a Middle Eastern problem ... The Republic of Turkey ["RT"], which is confronted with a 
Kurdish national movement within its own borders, clings firmly onto [the branch] of 
the 'Kurdish problem' and, in doing so, is rapidly sucked into the complex developments 
in the Middle East ... Will the daily repositioning of the pawns in the Middle East, the 
changes of alliance and the long-term imperialist plans ensure the success of those 
policies of the RT? Besides that , ... will the proportions reached by the Kurdish 
national movement allow it to be destroyed as a result of suffocation by a series of 
massacres? Clearly, nobody today can foresee answers to these questions ... Given the 
proposals for a 'political solution', expressed recently by the various spokespersons of the 
sovereign powers, the latter do not appear to have renounced the 'military solution'. 
Since the 'political solution' referred to is merely a sham political solution which denies 
the people of Kurdistan their free will ... In addition to that, the 'referendum' 
discussions, which have also been on the agenda for some time, arc engaged in by the 
sovereign classes not in such a way as to achieve a solution to the problem, but to push it 
into a dead end. The envisaged 'referendum' does not in any way take as its basis the 
self-determination of the people of Kurdistan, but. on the contrary, outlines a 'solution' 
which is likely to unleash a rise in hostilities between the peoples.. . Many of those on the 
left in Turkey have confined their perspective to preventing State terror and violations 
of human rights in Kurdistan, whereas another section are a t tempt ing to find their 
raison d'etre in the shadow of the Kurdish national movement with a point of view which 
is far from likely to offer a democratic solution for all. It is clear that neither of those 
approaches can provide society with a credible means of solving the Kurdish problem. 
The revolutionary democratic powers must olfer society as a whole a programme sett ing 
out the path necessary to achieve a democratic and liberal solution to the Kurdish 
problem. In order to make such a solution acceptable to the many different sectors of 
society, it is also necessary to implement an appropriate practice. Otherwise, the R T s 
warring policies will reach a point at which they can only engender circumstances 
condemning the whole country to chauvinism, State terror and darkness. Since the 
Kurdish problem is also a Turkish problem ... Moreover, in the ranks of the National 
Resistance Movement in Kurdistan, the current war is generally perceived as an 
' international war'. Irrespective of what has been said in official declarations, the 
policy of favouring a military solution resembles, in practice, open warfare against the 
Kurdish people ... The sovereign powers, in their deliberate distortion [of things], make 
every effort to present this war as that of the Turks against the Kurds. And, alas!, the 
fact that the Turkish people have adopted a passive alt i tude towards the Kurdish 
problem renders that distortion credible. To perceive the war in Kurdistan as an 
'international war' reinforces, among Turkish workers, chauvinistic and exclusive 
tendencies against the Kurds, while among the Kurdish youth in the West the same 
social atmosphere very spontaneously sparks off feelings of hostility towards Turkish 
Society ... In actual fact, if one were to react in accordance with the requirements of an 
'international war', what would affect Kurdish and Turkish workers would nol be an 
' international war', but a generalised social collapse. Faced with this increasingly 
marked tendency, even the leader of the Kurdish National Resistance Movement is 
failing to show himself to be sufficiently sensitive and prefers to keep silent. Clearly, 
such a dispute will benefit neither the Turkish people nor the Kurdish people. A 
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dispute ul this kind will merely be a confrontation between fundamentalists, lacking in 
any revolutionary dynamic, and will make the Turkish and Kurdish people vulnerable to 
attacks by the sovereign classes and imperialists. In order to curb this negative 
tendency, there is surely nothing more foolish than to suggest that the Kurdish people 
give up national resistance. On the contrary, defeating Kurdish national resistance will 
not in anyway serve to eliminate the ethnic tensions beginning to appear in the West 
and will only set off a trend towards the establishment of lasting hostilities between the 
peoples. If there really is something to be achieved, it must be achieved in the West 
within the Turkish population. The only key to resolving the problem is for the Turkish 
people to perceive Kurdish national resistance as part of their [own] struggle for 
freedom and democracy ... activities designed to establish fraternity between peoples in 
the West constitute, in themselves, one of the most important means of the struggle 
against the current bonds of sovereignty ... The revolutionary movement in the West 
should henceforth ' intervene' in the Kurdish problem." 

11. At a h e a r i n g on 19 Apri l 1993 in the N a t i o n a l Secur i ty C o u r t , t he 
app l i can t den ied the cha rges aga ins t h im. H e s u b m i t t e d , a m o n g o t h e r 
th ings , t h a t t he ar t ic le in ques t i on h a d been w r i t t e n by a r e a d e r r e s id ing 
in G e r m a n y , Y.A., a n d t h a t he had publ i shed it because he h a d cons ide red 
tha t it did not con ta in a n y t h i n g jus t i fy ing censor sh ip or a n y t h i n g revea l ing 
any c r imina l i n t en t ion . T h e app l i can t a r g u e d tha t the a r t ic le , cons ide red 
as a whole , i n t e n d e d only to pu t forward the different a p p r o a c h e s to the 
Kurd i sh p r o b l e m , wi th the a im of sugges t i ng d e m o c r a t i c so lu t ions to it. 

12. O n 20 D e c e m b e r 1993 the N a t i o n a l Secur i ty C o u r t found the 
app l i can t and A.E.A. gui l ty of t he offence as c h a r g e d . It also o r d e r e d the 
copies of the issue of t he review in which the i m p u g n e d ar t ic le h a d b e e n 
publ i shed to be seized. 

In its j u d g m e n t , cons ide r ing t h a t it was not necessa ry to r e p r o d u c e t he 
passages judged to be in b r e a c h of t he law, t he N a t i o n a l Secur i ty C o u r t 
a g r e e d wi th the p rosecu to r t h a t t he ar t ic le in ques t i on r e fe r r ed to a pa r t of 
T u r k i s h t e r r i t o ry which it called K u r d i s t a n and condoned ac ts of violence by 
the P K K ( W o r k e r s ' P a r t y of K u r d i s t a n ) , which it p o r t r a y e d as a na t iona l 
r es i s t ance m o v e m e n t aga ins t the S t a t e . C o n s i d e r i n g t h a t t he express ions 
a n d p h r a s e s used by Y.A., t h e a u t h o r of t he i m p u g n e d ar t ic le , u n d o u b t e d l y 
showed an in t en t ion to t r a n s g r e s s sec t ion 8 of Law no. 3713 , t h e cour t 
conc luded t h a t , in pub l i sh ing the a r t i c le , the app l i can t and his co-
d e f e n d a n t should be d e e m e d to have knowingly conveyed p r o p a g a n d a 
des igned to ob ta in suppor t for the a im of des t roy ing the t e r r i t o r i a l 
in t eg r i ty of T u r k e y and the un i ty of t he T u r k i s h na t ion . 

T h e Na t iona l Secur i ty C o u r t accordingly s en t enced M r E r d o g d u , in his 
capac i ty as ed i tor , to six m o n t h s ' i m p r i s o n m e n t a n d a Fine of 50,000,000 
T u r k i s h l iras (TRL) . 

13. T h e app l i can t a p p e a l e d to t he C o u r t of Cas sa t i on . In a j u d g m e n t of 
4 May 1994, de l ivered af ter ho ld ing a h e a r i n g , t he cour t d i smissed his 
a p p e a l , upho ld ing the Na t iona l Secur i ty C o u r t ' s a s s e s s m e n t of t he 
evidence and its r easons for d i smiss ing M r E r d o g d u ' s de fence . 
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14. O n 1 0 J a n u a r y 1995 the app l i can t b e g a n paying the fine, which had 

been divided into m o n t h l y i n s t a l m e n t s of T R L 1,750,000. 

15. O n 30 O c t o b e r 1995, before t h e cus todia l s en t ence imposed on the 

app l ican t was enforced, Law no. 4126 c a m e in to force a m e n d i n g , inter alia, 

section 8 of Law no. 3713 (see p a r a g r a p h 22 below). It modified the mens rea 

laid down by t h e fo rmer t ex t of sec t ion 8 as to t he commiss ion of t he act of 

p r o p a g a n d a in ques t ion . It also imposed a l ighter cus tod ia l s e n t e n c e for 

t h a t offence, bu t i nc reased the fines. In a t r ans i t i ona l provision, Law 

no. 4126 also provided for an ex officio r e - e x a m i n a t i o n of ear l ie r 

convict ions imposed u n d e r sect ion 8 (see p a r a g r a p h 23 below). 

16. M r E rdogdu appl ied to t he N a t i o n a l Secur i ty C o u r t for a re

e x a m i n a t i o n of his case on the m e r i t s . In his p lead ings , his lawyer 

s u b m i t t e d : 

"As you know, section 8 of the Prevention of Terrorism Act has been amended by Law 
no. 4126 ... However, since the words 'irrespective of the methods used and the intention' 
... have been repealed, the mens rea of the offence has been completely done away with, so 
as to fully alter the nature of the offence. The court is therefore legally obliged ... to set 
aside on grounds of nullity the sentence imposed on our client.. . under former section 8 
... there will have to be a re-trial on the basis of the new definition of the offence." 

H e con t i nued as follows: 

"Freedom of opinion must allow individuals unrestricted access to ideas and 
knowledge, to not be criticised lor the opinions and convictions they hold, to express 
them freely, either alone or with others, through various media, such as speech, the 
press, drawings, cinema, theatre , etc., [and] to defend them, disseminate them to 
others and broadcast them. ... To put acts of terrorism and concepts of expression and 
statement of opinions in the same category is to restrict ' the free circulation of ideas' 
and the right and freedom 'of people to inform themselves'. ... What has been punished 
in our case is merely the 'risk of legitimising the ideas and acts of the PKK'. No one is 
obliged to think in accordance with official points of view and to produce ideas which 
conform to them. An idea which conflicts with the concept of nation cannot be 
considered as 'propaganda destroying the unity of the country or that of the nation'. 
Furthermore, criticisms of leaders for their acts contrary to democracy and freedoms 
resulting from erroneous policies or proposing solutions are not acts destructive of 
national unity ... Proposing economic, cultural and social solutions ... and a discussion 
of those solutions is a natural sequitur of the most basic right of persons to think and 
express their opinions ... Article 10 of the European Convention on Human Rights 
expresses that fact by stipulating that the public has a right to receive and impart 
information. Free political debate constitutes the essence of the concept of a 
democratic society fully implementing the Convention. A balance has to be struck 
between the aims of ensuring the national security and integrity of the country and the 
benefit brought by the free debate of political issues. The important role of the freedom 
of expression in a democratic society and above all the publication by the press of 
information and ideas of public interest can only be secured by means of a pluralistic 
society underwrit ten by the State. The least satisfactory method of achieving this is by 
a State monopoly imposing a maximum restriction on the freedom of speech." 
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17. In its j u d g m e n t of 18 Apri l 1996, the word ing of which t u r n e d out to 
be based on the j u d g m e n t of 20 D e c e m b e r 1993 (see p a r a g r a p h 12 above) , 
t he N a t i o n a l Secur i ty C o u r t finally s e n t e n c e d M r E rd o g d u to a fine of 
T R L 50,900,000, which it dec ided to defer in acco rdance wi th sec t ion 6 of 
Law no. 647 (see p a r a g r a p h 25 below). T h e cour t s t i pu l a t ed t h a t a new 
j u d g m e n t had t h u s been del ivered, a n d o r d e r e d t h a t execu t ion of the 
previous s en t ence be s topped . 

18. O n 24 Apri l 1996 the appl ican t appea l ed to t he C o u r t of Cassa t ion . 
In his not ice of appea l , in which he rese rved the r igh t to en l a rge on his 
submiss ions af ter service of the finalised j u d g e m e n t , the app l ican t 
compla ined t h a t t he N a t i o n a l Secur i ty C o u r t ' s j u d g m e n t "was c o n t r a r y 
to the pr inc ip les bo th of d o m e s t i c law a n d of i n t e r n a t i o n a l law a n d had 
b e e n de l ivered w i thou t any e x a m i n a t i o n of t he de fence" s u b m i t t e d in t he 
in s t an t case . 

19. Whi le those p roceed ings were still pend ing , Law no. 4304 was 
p r o m u l g a t e d on 4 A u g u s t 1997. T h a t Law provided for the d e f e r m e n t of 
j u d g m e n t and of execu t ion of s en t ence in respec t of offences c o m m i t t e d by 
edi tors before 12Ju ly 1997 (see p a r a g r a p h 24 below). 

H a v i n g r e g a r d to t h a t new Law, on 17 N o v e m b e r 1997 the C o u r t of 
C a s s a t i o n set the j u d g m e n t as ide and r e m i t t e d t he case to t he lower 
cour t . 

20. Last ly, in a j u d g m e n t of 10 D e c e m b e r 1997, the Na t iona l Secur i ty 
C o u r t dec ided , p u r s u a n t to sect ion 1 (3) of Law no. 4304, to defer j u d g m e n t 
aga ins t M r Erdogdu , bu t to p roceed to del ivery if, wi th in t h r e e yea r s from 
the d a t e of d e f e r m e n t , M r E rdogdu was convicted of an in t en t iona l offence 
in his capac i ty as ed i tor , and , lastly, t h a t the c r imina l p roceed ings aga ins t 
h im would be d i scon t inued if no s imi lar convict ion was m a d e before t h e 
expiry of t ha t t h r e e - y e a r per iod . 

II. RELEVANT D O M E S T I C LAW 

A. T h e P r e v e n t i o n o f T e r r o r i s m Act (Law n o . 3 7 1 3 o f 12 Apr i l 
1991) ' 

2 1 . Before Law no. 4126 of 27 O c t o b e r 1995 c a m e in to force, sect ion 8 
of Law no. 3713 provided: 

1. This Law, promulgated with a view to preventing acts of terrorism, refers to a number of 
offences defined in the Criminal Code which it describes as acts "of terrorism" or acts 
"perpetrated for the purposes of terrorism" and to which it applies. 
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Section 8' 

"Written and spoken propaganda, meetings, assemblies and demonstrations aimed at 
undermining the territorial integrity of the Republic of Turkey or the indivisible unity of 
the nation are prohibited, irrespective of the methods used and the intention. Any 
person who engages in such an activity shall be sentenced to not less than two and not 
more than five years' imprisonment and a line of from fifty million to one hundred 
million Turkish liras. 

Where the act of propaganda, deemed to be an offence for the purposes of the 
above paragraph, is committed through the medium of periodicals within the 
meaning of section 3 of the Press Act (Law no. 5680), the publisher shall also be 
liable to a fine equal to ninety per cent of the income from the average sales for the 
previous month if the periodical appears more frequently than monthly. However, the 
fine may not be less than one hundred million Turkish liras. The editor of the 
periodical concerned shall be ordered to pay a sum equal to half the fine imposed on 
the publisher and sentenced to not less than six months ' and not more than two years' 
imprisonment." 

22. Since be ing a m e n d e d by Law no. 4126, t h a t sec t ion r eads as 
follows: 

Section 8 

"Written and spoken propaganda, meetings, assemblies and demonstrations aimed at 
undermining the territorial integrity of the Republic of Turkey or the indivisible unity of 
the nation arc prohibited. Any person who engages in such an activity shall be sentenced 
to not less than one and not more than three years' imprisonment and a fine of from one 
hundred million to three hundred million Turkish liras. The penalty imposed on a re-
olfendcr may not be commuted to a line. 

Where the act of propaganda, deemed to be an offence for the purposes of the 
first paragraph, is committed through the medium of periodicals within the 
meaning of section 3 of the Press Act (Law no. 5680), the publisher shall also be 
liable to a fine equal to ninety per cent of the income from the average sales for 
the previous month if the periodical appears more frequently than monthly. 
However, the line may not be less than one hundred million Turkish liras. The 
editor of the periodical concerned shall be ordered to pay a sum equal to half the 
fine imposed on the publisher and sentenced to not less than six months ' and not 
more than two years' imprisonment. 

Where the act of propaganda, deemed to be an offence for the purposes of the 
first paragraph, is committed through the medium of printed mat ter or by means of 
mass communication other than periodicals within the meaning of the second 
paragraph, those responsible and the owners of the means of mass communication 
shall be sentenced to not less than six months ' and not more than two years' 
imprisonment and a fine of from one hundred million to three hundred million 
Turkish liras ... 

1. As modified by a judgment of the Constitutional Court on 31 March 1992. 
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B . Law n o . 4 1 2 6 o f 27 O c t o b e r 1995 

23. T h e following a m e n d m e n t was m a d e to Law no. 3713 following the 
e n a c t m e n t of Law no. 4126: 

Transitional provision relating to sect ion 2 

"In the month following the entry into force of the present Law, the court which has 
given judgment shall re-examine the case of a person convicted pursuant to section 8 of 
the Prevention of Terrorism Act (Law no. 3713) and, in accordance with the amendment 
... to section 8 of Law no. 3713, shall reconsider the term of imprisonment imposed on 
that person and decide whether he should be allowed the benefit of sections ... and 6' 1 ' of 
Law no. 647 of 13 July 1965." 

C. Law n o . 4 3 0 4 o f 14 A u g u s t 1997 o n t h e d e f e r m e n t o f j u d g m e n t 
a n d o f e x e c u t i o n o f s e n t e n c e s in r e s p e c t o f o f f e n c e s c o m 
m i t t e d by e d i t o r s b e f o r e 12 Ju ly 1997 

24. T h e following provisions a r e appl icable to s en t ences in respec t of 
offences u n d e r the P ress Act : 

Section 1 

"The execution of sentences passed on those who were convicted under section 16 of 
the Press Act (Law no. 5680) or other laws as editors for offences committed before 
12 July 1997 shall be deferred. 

The provision in the first paragraph shall also apply to editors who are already serving 
their sentences. 

The institution of criminal proceedings or delivery of final judgments shall be 
deferred where no proceedings against the editor have yet been brought, or where a 
preliminary investigation has been commenced but criminal proceedings have not been 
instituted, or where the final judicial investigation has been commenced but judgment 
has not yet been delivered, or where the judgment has still not become final." 

Section 2 

"If an editor who has benefited under the provisions of the first paragraph of section 1 
is convicted as an editor for committing an intentional offence within three years of the 
date of deferment, he must serve the entirety of the suspended sentence. 

Where there has been a deferment, criminal proceedings shall be instituted or 
judgment delivered if an editor is convicted as such for committing an intentional 
offence within three years of the date of deferment. 

1. This provision concerns reprieves (see paragraph 25 below). 
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Any conviction as an editor for an offence committed before 12 July 1997 shall be 
deemed a nullity if the aforesaid period of three years expires without any further 
conviction for an intentional offence. Similarly, if no criminal proceedings have been 
instituted, it shall no longer be possible to bring any, and, if any have been instituted, 
they shall be discontinued." 

D . T h e E x e c u t i o n o f S e n t e n c e s A c t (Law n o . 6 4 7 o f 13 J u l y 1965) 

25. T h e re levant p a r t s of sect ion 6 of the Execu t ion of Sen t ences Act 
1965 provide : 

Section 6(1) 

"Where a person is ... sentenced to a fine ... and/or up to one year's imprisonment ... 
for an offence which he has committed, execution of the sentence shall be deferred if the 
court considers that, having regard to his criminal record and [his] tendency to break 
the law, such deferment will suffice to deter him from reoffending." 

E. A r t i c l e 322 o f the C o d e o f C r i m i n a l P r o c e d u r e 

26. P a r a g r a p h s 5 and 6 of Art ic le 322 of t he Code of C r i m i n a l 
P r o c e d u r e govern appl ica t ions for rect i f icat ion of j u d g m e n t : 

"5 . Applications for rectification of a judgment of the Criminal Divisions or of the 
Court of Cassation sitting as a full criminal court shall be admissible only where a 
ground relied on in the notice ... of appeal ... and/or errors or omissions affecting the 
judgment on the merits have not been taken into account by the Court of Cassation ... 

6. The Principal Public Prosecutor alone shall have power to request rectification of a 
judgment. ..." 

T h e Pr inc ipa l Publ ic P rosecu to r can use t he r e m e d y in ques t ion e i the r 
of his own m o t i o n or at t he r e q u e s t of the publ ic p rosecu to r at t he cour t of 
first i n s t ance and /o r the p a r t y adverse ly affected by the C o u r t of 
C a s s a t i o n ' s j u d g m e n t . 

T H E L A W 

I. S C O P E O F T H E ISSUES B E F O R E T H E C O U R T 

27. In his appl ica t ion to the C o m m i s s i o n , M r E r d o g d u s u b m i t t e d , inter 
alia, t h a t his convict ion a m o u n t e d to a violat ion of Art ic les 7 and 9 of the 
Conven t i on (see p a r a g r a p h 2 above) . Before the C o u r t , however , he m a d e 
no re fe rence to Art ic le 9 a n d re fe r red only once to Art ic le 7, and t h e n in 
suppor t of his pr inc ipa l compla in t based on Art ic le 10. In t he 
c i r c u m s t a n c e s , he c a n n o t be cons ide red to have m a i n t a i n e d e i t he r of 
those c o m p l a i n t s before t he C o u r t , which can see no r e a s o n to e x a m i n e 
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t h e m of its own mot ion (see, mutatis mutandis, Oztiirk v. Turkey [ G C ] , 
no. 22479/93, § 40, E C H R 1999-VI). 

T h e C o u r t ' s e x a m i n a t i o n will accordingly be confined to t he compla in t 
u n d e r Art ic le 10 of t he Conven t ion . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 10 O F T H E C O N V E N T I O N 

28. T h e appl ican t r e q u e s t e d t he C o u r t to hold t h a t his convict ion 
u n d e r sec t ion 8 of Law no. 3713 had viola ted Art ic le 10 of the 
Conven t ion , which provides : 

"1. Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and imparl information and ideas without interference 
by public authority and regardless of frontiers. This Article shall not prevent States from 
requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safely, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputation or rights of others, 
for preventing the disclosure of information received in confidence, or for maintaining 
the authority and impartiality of the judiciary." 

29. T h e G o v e r n m e n t , for the i r pa r t , r e q u e s t e d t h e C o u r t to dec la re 
t he app l ica t ion inadmiss ib le on the g r o u n d t h a t d o m e s t i c r e m e d i e s h a d 
not been e x h a u s t e d and , in the a l t e rna t ive , to find tha t M r E r d o g d u ' s 
convict ion did not reveal any viola t ion of Art ic le 10 of the Conven t ion . 

A. T h e G o v e r n m e n t ' s p r e l i m i n a r y o b j e c t i o n 

30. T h e G o v e r n m e n t a r g u e d , on two g r o u n d s , t ha t domes t i c r e m e d i e s 
had not been e x h a u s t e d . 

1. Failure to apply to the Principal Public Prosecutor at the Court of Cassation 

31 . T h e G o v e r n m e n t s u b m i t t e d t h a t the app l i can t had failed to apply 
to t he Pr inc ipa l Publ ic P r o s e c u t o r at t he C o u r t of Cassa t ion u n d e r 
Art ic le 322 § 5 of t he Code of C r i m i n a l P r o c e d u r e (see p a r a g r a p h 13 
above) to r e q u e s t rect i f icat ion of t he C o u r t of Cas sa t i on ' s j u d g m e n t of 
4 May 1994 (see p a r a g r a p h 26 above) . 

32. T h e C o u r t no t e s a t the ou t se t t h a t , in the i r w r i t t e n observa t ions of 
28 Augus t 1995 on the admiss ib i l i ty of t he app l ica t ion , the G o v e r n m e n t 
h a d indeed re fe r red to t h a t r e m e d y w i t h o u t , however , s u b m i t t i n g t h a t it 
had not been used . 
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Be t h a t as it may, even suppos ing t h a t they were not to be es topped 
from relying on t h a t g r o u n d of the i r object ion, t he C o u r t considers it 
baseless for t he following reasons . 

33 . T h e C o u r t r e i t e r a t e s t h a t the ru le of e x h a u s t i o n of domes t i c 
r e m e d i e s re fe r red to in Art ic le 35 § 1 of the Conven t i on is based on 
t h e a s s u m p t i o n t h a t t he d o m e s t i c sys tem provides an effective r e m e d y 
in respec t of the a l leged b r e a c h . T h e b u r d e n of proof is on the 
G o v e r n m e n t c la iming n o n - e x h a u s t i o n to satisfy t he C o u r t t h a t a n 
effective r e m e d y was avai lable in theory and in p rac t i ce at the re levant 
t ime ; t h a t is to say, t ha t t he r e m e d y was accessible , capable of providing 
redress in respec t of t he app l i can t ' s compla in t a n d offered r easonab le 
p rospec t s of success (see V. v. the United Kingdom [ G C ] , no. 24888/94, 
§ 5 7 , E C H R 1999-IX). 

34. In t h a t connec t ion , it po in ts out t h a t an app l ica t ion for 
rect i f icat ion of a j u d g m e n t as provided for in T u r k i s h law is a special 
r e m e d y aga ins t decis ions of t h e C o u r t of C a s s a t i o n by which t h a t cour t 
can be r e q u e s t e d to review its own j u d g m e n t s w h e r e it is a l leged tha t it 
has failed to rule on a g r o u n d which had been s u b m i t t e d to it a n d / o r an 
e r ro r of law by the t r i a l cour t which is likely to be decisive for t he o u t c o m e 
of t he t r ia l . 

U n d e r Art ic le 322 of the C o d e of C r i m i n a l P r o c e d u r e , only the 
Pr inc ipa l Publ ic P r o s e c u t o r can use tha t r emedy , e i t h e r of his own 
mo t ion or a t t he r e q u e s t of the convicted pe r son . It is not t he re fo re a 
d o m e s t i c r e m e d y di rec t ly accessible to pe r sons t r iab le in the cour t s (see 
the C i r a k l a r v. T u r k e y j u d g m e n t of 28 O c t o b e r 1998, Reports of Judgments 
and Decisions 1998-VII, pp . 3070-71 , §§ 29-32, a n d also Kucherenko v. Ukraine 
( d e c ) , no. 41974/98 , 4 M a y 1999, u n r e p o r t e d ) . 

It follows t h a t in t he p r e s e n t case the appl ican t was not r e q u i r e d , u n d e r 
Art ic le 35 of the Conven t ion , to lodge an appl ica t ion wi th the Pr inc ipa l 
Publ ic P r o s e c u t o r in o r d e r to e x h a u s t d o m e s t i c r emed ie s . 

C o n s e q u e n t l y , t h a t g r o u n d of t he object ion c a n n o t be uphe ld . 

2. Failure to rely on the provisions of the Convention 

35. As they had before the C o m m i s s i o n , the G o v e r n m e n t 
also m a i n t a i n e d t h a t M r E r d o g d u h a d not a t any s t age in t he p roceed ings 
in the na t iona l cour t s re l ied - even in subs t ance - on the provisions of the 
Conven t i on a n d / o r t he r igh ts a n d f reedoms on which he had re l ied before 
the C o m m i s s i o n a n d on which he now rel ied before t he C o u r t . T h e C o u r t 
could not t he re fo re deal wi th t he i n s t an t case if it we re to be cons is tent 
wi th its conclusions in t he A h m e t Sadik v. G r e e c e j u d g m e n t of 
15 N o v e m b e r 1996 {Reports 1996-V). 

36. T h e appl ican t repl ied t h a t , in his not ice of a p p e a l lodged in order 
to have his case r e - e x a m i n e d on the m e r i t s (see p a r a g r a p h 16 above) , his 
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lawyer had express ly re fe r red to a con t r ad ic t ion b e t w e e n the c h a r g e laid 
aga ins t h im a n d the exerc ise of the f reedoms of express ion a n d 
in fo rma t ion . 

37. T h e C o m m i s s i o n had d i smissed t h a t object ion at the admiss ib i l i ty 
s t age on the g r o u n d , inter alia, t h a t t he G o v e r n m e n t had not provided it 
wi th any e x a m p l e of a case in which a convict ion u n d e r sec t ion 8 of Law 
no. 3713 h a d been set as ide following the submiss ion of a g r o u n d of appea l 
based on Ar t ic le 10 of the C o n v e n t i o n a n d / o r equ iva len t provisions of 
d o m e s t i c law. 

38. T h e C o u r t r e i t e r a t e s t h a t t he ru le of e x h a u s t i o n set forth in 
Art ic le 35 § 1 of the C o n v e n t i o n m u s t be appl ied "with some 
d e g r e e of flexibility and wi thou t excessive fo rmal i sm" ; it is 
sufficient t ha t the c o m p l a i n t s i n t e n d e d to be m a d e s u b s e q u e n t l y in 
S t r a s b o u r g should have been ra i sed , "a t least in subs t ance a n d in 
compl iance wi th t he formal r e q u i r e m e n t s a n d t ime- l imi t s laid down 
in domes t i c law", before t he na t iona l a u t h o r i t i e s (see, a m o n g o t h e r 
a u t h o r i t i e s , Fressoz and Roire v. France [ G C ] , no. 29183/95 , § 37, 
E C H R 1999-1, and Civet v. France [GCJ, no. 29340/95, § 4 1 , E C H R 
1999-VI). 

39. In t he p r e s e n t case t he C o u r t is p r e p a r e d to a d m i t t h a t d u r i n g 
the init ial phase of his t r ia l (see p a r a g r a p h s 11-13 above) , M r Erdogdu 
mere ly de fended h imsel f aga ins t the c h a r g e of d i s s e m i n a t i n g 
p r o p a g a n d a harmfu l to the S t a t e , c o n t r a r y to sect ion 8 of Law no. 3713, 
p u t t i n g forward a r g u m e n t s which did not r e l a t e to t he f reedom of 
express ion . 

T h e C o u r t observes , however , t h a t in his app l ica t ion for a r e 
e x a m i n a t i o n of the mer i t s of his c l ient ' s case , M r E r d o g d u ' s lawyer 
cri t icised the convict ion in ques t ion , not only from the point of view of 
d o m e s t i c law, but also of Art ic le 10 of the Conven t ion . In do ing so, he 
re fe r red , moreover , to several pr inc ip les e s t ab l i shed by re levan t 
j u d g m e n t s of the C o u r t , from which he even q u o t e d long passages (see 
p a r a g r a p h 16 above) . 

40. T h u s , c o n t r a r y to its f indings in t he case of A h m e t Sadik ( j udgmen t 
c i ted above, p. 1654, §§ 31-33), t he C o u r t canno t hold t h a t in t he i n s t an t 
case t he T u r k i s h cou r t s - w h e n r e q u e s t e d to r e - e x a m i n e M r E r d o g d u ' s 
case u n d e r Law no. 4126 (see p a r a g r a p h s 15-18 and 23 above) - did not 
benefi t from the o p p o r t u n i t y which the e x h a u s t i o n of d o m e s t i c r e m e d i e s 
ru le precisely affords to t h e C o n t r a c t i n g S t a t e s , n a m e l y to p reven t or 
r ed res s the violat ions a l leged aga ins t t h e m before those a l l ega t ions a re 
s u b m i t t e d to t he C o u r t (see , a m o n g o t h e r a u t h o r i t i e s , t h e j u d g m e n t s 
r e fe r red to in p a r a g r a p h 38 above) . 

It follows t h a t this g round of t he object ion c a n n o t be uphe ld e i the r . 
4 1 . In conclusion, t he C o u r t d i smisses t he G o v e r n m e n t ' s p r e l i m i n a r y 

object ion. 
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B. T h e m e r i t s o f t h e c o m p l a i n t 

/. Existence of an interference 

42. T h e C o u r t no tes t h a t it is c lear , a n d this has not b e e n d i spu ted , 
t h a t t h e r e has been an " i n t e r f e r e n c e " wi th the app l i can t ' s exerc ise of his 
f reedom of express ion on account of his convict ion. 

2. Justification of the interference 

43. T h e above -men t ioned in t e r f e rence infr inged Art ic le 10 unless it 
satisfied the r e q u i r e m e n t s of p a r a g r a p h 2 of t h a t provision. It thus 
r e m a i n s to be d e t e r m i n e d w h e t h e r the in t e r f e rence was "p resc r ibed by 
law", p u r s u e d one or m o r e l eg i t ima t e a ims as def ined in t h a t p a r a g r a p h 
and was "necessa ry in a d e m o c r a t i c society" to achieve t h e m . 

(a) "Prescribed by law" 

44. T h e app l ican t s u b m i t t e d , in s u b s t a n c e , t h a t sect ion 8 of the 
P reven t ion of T e r r o r i s m Act (Law no. 3713) did not satisfy this 
r e q u i r e m e n t . In his submiss ion , by failing to def ine wi th sufficient c lar i ty 
t he c o n s t i t u e n t e l e m e n t s of the offence def ined as such, t h a t sect ion 
confer red a wide m a r g i n of a p p r e c i a t i o n on the N a t i o n a l Secur i ty C o u r t s , 
which, in p rac t i ce , used it to muzz le the p ress and suppres s the 
d i s s emina t i on of opinions and t h o u g h t s which they cons ide red to devia te 
from "official ideology". T h e appl ican t a d d u c e d his own convict ion as proof 
of his submiss ions , a r g u i n g t h a t t he r e a s o n given for his convict ion was a 
so-called "risk of leg i t imis ing the acts and beliefs of t he PKK" , w i thou t any 
evidence be ing adduced as to how the i m p u g n e d ar t ic le could g e n e r a t e 
violence a n d / o r was likely to effectively h a r m the "uni ty of t he count ry" . 

45. T h e G o v e r n m e n t did not c o m m e n t on th is point . 
46. T h e C o m m i s s i o n , for its p a r t , cons idered t h a t sect ion 8 of 

Law no. 3713 provided a sufficient basis for t he app l i can t ' s convict ion. 
47. T h e C o u r t r e i t e r a t e s t h a t it has a l r eady e x a m i n e d , from the 

s t a n d p o i n t of Art ic les 7 a n d 10 § 2 of t he C o n v e n t i o n , the issue of 
" legal i ty" and "foreseeabi l i ty" of a convict ion imposed u n d e r sect ion 8 of 
Law no. 3713 a n d held t h a t it satisfied the r e q u i r e m e n t s set forth in the 
two provisions of t he Conven t i on re fe r red to above (see Baskaya and 
Okguoglu v. Turkey [ G C ] , nos. 23536/94 a n d 24408/94, §§ 40, 43 and 49, 
E C H R 1999-IV; for t he g e n e r a l pr inc ip les on the subject see, inter alia, 
Oztiirk c i ted above, §§ 54-55, a n d Hashman and Harrup v. the United Kingdom 
[ G C ] , no. 25594/94, § 3 1 , E C H R 1999-VLII). 

In t he i n s t a n t case t he C o u r t does not see any p a r t i c u l a r r ea son to 
d e p a r t from t h a t f inding a n d cons iders , like t he C o m m i s s i o n , t h a t since 
t h e app l i can t ' s convict ion was based on sect ion 8 of Law no. 3713, the 
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r e su l t i ng in t e r f e rence wi th his r igh t to f reedom of express ion can be 
cons ide red to be "p resc r ibed by law". 

(b) Legitimate aim 

48. T h e app l i can t has not specifically d i spu t ed th is a im. 
49. In t he C o m m i s s i o n ' s view, wi th which the G o v e r n m e n t a g r e e d , 

M r E r d o g d u ' s convict ion was p a r t of t he a u t h o r i t i e s ' efforts to c o m b a t 
t e r ro r i s t act ivi t ies and to m a i n t a i n na t i ona l secur i ty and publ ic safety, 
which a re l eg i t ima t e a ims u n d e r Art ic le 10 § 2 of t he Conven t ion . 

50. H a v i n g r e g a r d to t he sensi t ivi ty of t he fight aga ins t t e r r o r i s m a n d 
to t he need for t he au tho r i t i e s to be a l e r t to acts capab le of fuelling 
add i t iona l violence and to the g rounds set out in the j u d g m e n t s of the 
Na t iona l Secur i ty C o u r t of 20 D e c e m b e r 1993 and 18 Apri l 1996 (see 
p a r a g r a p h s 12 a n d 17 above) , t he C o u r t cons iders t h a t the i n t e r f e r ence 
in ques t i on p u r s u e d a n a i m which was compa t ib l e wi th Ar t ic le 10 § 2: t he 
p reven t ion of d i so rde r or c r ime . 

(c) "Necessary in a democratic society" 

5 1 . T h e r e m a i n i n g issue before t he C o u r t is w h e t h e r M r E r d o g d u ' s 
convict ion was "necessa ry in a d e m o c r a t i c society" to achieve tha t a im . 

In t h a t connec t ion the C o u r t r e i t e r a t e s first of all the f u n d a m e n t a l 
pr inc ip les unde r ly ing its case- law on the subject (see, a m o n g o t h e r 
a u t h o r i t i e s , Fressoz and Roire c i ted above, § 45 ; Oztiirk c i ted above, § 64; 
Nilsen andjohnsen v. Norway [ G C ] , no. 23118/93 , § 43 , E C H R 1999-V7.II; 
a n d the most recen t au tho r i t y , News Verlags GmbH & CoKG v. Austria, 
no. 31457/96, § 52, E C H R 2000-1). 

(i) General principles 

52. F r e e d o m of express ion cons t i t u t e s one of t h e essent ia l foundat ions 
of a d e m o c r a t i c society and one of t he basic condi t ions for its p rogress a n d 
for each individual ' s self-fulfilment. Subject to p a r a g r a p h 2 of Art ic le 10, it 
is appl icable not only to " i n f o r m a t i o n " or " i d e a s " t h a t a r e favourably 
received or r e g a r d e d as inoffensive or as a m a t t e r of indifference, bu t 
also to those t h a t offend, shock or d i s t u r b . Such a r e t he d e m a n d s of t h a t 
p lu ra l i sm, to le rance and b r o a d m i n d e d n e s s w i thou t which t h e r e is no 
" d e m o c r a t i c society". 

In a case conce rn ing the press , such as th is one , any res t r i c t ion on the 
exerc ise of the f reedom of express ion calls for a n e x a m i n a t i o n t a k i n g in to 
account the essen t ia l role of t he press in e n s u r i n g the p r o p e r funct ioning 
of poli t ical democracy . Whi le t he press m u s t not ove r s t ep t he b o u n d a r i e s 
set , inter alia, for t he p ro t ec t i on of vital i n t e r e s t s of t he S t a t e such as t he 
p reven t ion of d i so rde r or c r i m e , it is neve r the l e s s i n c u m b e n t on t he p ress , 
in acco rdance wi th its du t i e s a n d respons ib i l i t ies , to i m p a r t i n fo rma t ion 
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and ideas on all m a t t e r s of publ ic i n t e re s t , in p a r t i c u l a r poli t ical ques t ions , 
inc luding divisive ones (see also Surek v. Turkey (no. 1) [ G C ] , no. 26682/95, 
§ 59, E C H R 1999-IV, and Surek v. Turkey (no. 3) [ G C ] , no. 24735/94, § 38 , 
8 J u l y 1999, u n r e p o r t e d ) . Not only has the press t he t ask of i m p a r t i n g such 
in fo rma t ion a n d ideas ; the publ ic has a r ight to receive t h e m . F r e e d o m of 
t he p ress affords the publ ic one of t he best m e a n s of d iscover ing and 
fo rming an opinion of t he ideas and a t t i t u d e s of poli t ical l eade r s . In tha t 
connec t ion , p ress f reedom also covers possible r ecourse to a deg ree of 
e x a g g e r a t i o n , or even provocat ion . 

53 . T h e adjective "necessary" , wi th in the m e a n i n g of Art ic le 10 § 2, 
implies a "p ress ing social need" . In gene ra l , the " n e e d " for a n 
in t e r f e rence wi th t he exerc ise of the f reedom of express ion m u s t be 
convincingly es tab l i shed . A d m i t t e d l y , it is first of all for the na t iona l 
a u t h o r i t i e s to assess w h e t h e r t h e r e is such a need capab le of jus t i fy ing 
tha t i n t e r f e rence and , to t h a t end, they enjoy a c e r t a i n m a r g i n of 
app rec i a t ion . However , t he m a r g i n of app rec i a t ion is coupled wi th 
supervis ion by the C o u r t bo th of t he law and the decisions apply ing the 
law and , pa r t i cu la r ly w h e r e t he press is conce rned , it is c i r cumscr ibed by 
the i n t e r e s t s of a d e m o c r a t i c society in e n s u r i n g and m a i n t a i n i n g 
j o u r n a l i s t i c f r eedom. 

W h e n the C o u r t car r ies out its scru t iny , i ts task is not to s u b s t i t u t e i ts 
own view for t h a t of t he re levan t na t iona l a u t h o r i t i e s bu t r a t h e r to check, 
in the final in s t ance , w h e t h e r the i r decis ions , t hus " the r e s t r i c t i o n " or " t h e 
p e n a l t y " c o n s t i t u t i n g the in t e r fe rence , can be reconci led wi th t he f reedom 
of express ion g u a r a n t e e d by Art ic le 10. 

(iij Application of the above principles to the present case 

(oc) Submissions to tbc Court 

54. T h e C o m m i s s i o n observed , inter alia, t h a t t he i m p u g n e d ar t ic le 
t e n d e d to analyse t he K u r d i s h ques t ion from a M a r x i s t s t andpo in t . 
Cr i t i c i s ing t he T u r k i s h S t a t e for having e n g a g e d in a w a r aga ins t t he 
K u r d s , t he ar t ic le accused pa r t i cu la r ly the d o m i n a n t classes of society of 
artificially m a i n t a i n i n g a conflict be tween the K u r d s a n d o t h e r T u r k i s h 
c i t izens . T h a t , accord ing to t he C o m m i s s i o n , was why the ar t ic le 
a p p e a l e d to the T u r k i s h people , inc lud ing T u r k s living ab road , to jo in t he 
K u r d i s h people ' s s t rugg le for l ibera t ion and democracy . R e i t e r a t i n g tha t 
people who express an opin ion in publ ic on sensi t ive poli t ical issues should 
g u a r d aga ins t condon ing "unlawful polit ical v io lence" , t he C o m m i s s i o n 
cons idered , however , t h a t in the case in ques t ion t he a u t h o r had 
expressed himsel f in re la t ively m o d e r a t e t e r m s , w i thou t assoc ia t ing 
h imsel f wi th t h e use of violence in t h e con tex t of K u r d i s h s e p a r a t i s m . It 
conc luded , accordingly, t h a t the app l i can t ' s convict ion a m o u n t e d to a 
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form of censor sh ip which was not pe rmiss ib le u n d e r Art ic le 10 § 2 of the 
C o n v e n t i o n . 

55. T h e G o v e r n m e n t first cr i t ic ised the C o m m i s s i o n for failing to 
perceive the h idden a im of t he i m p u g n e d ar t ic le a n d to t ake accoun t of 
t he b a c k g r o u n d aga ins t which it had been w r i t t e n at the m a t e r i a l t ime . 
Re fe r r i ng to the C o u r t ' s conclus ions in Surek (no. 3) c i ted above, they 
d r e w a t t e n t i o n to t he fact t h a t t he ar t ic le had been pub l i shed on 
2 O c t o b e r 1992, d u r i n g a per iod in which acts of violence by t h e P K K had 
been rag ing in sou th -eas t T u r k e y . F r o m 1984 to May 1996 t h a t conflict 
had c la imed the lives of 4,036 civilians a n d 3,884 m e m b e r s of the secur i ty 
forces, and m o r e t h a n 10,000 people had been left in jured. In 1999 the 
n u m b e r of v ic t ims of c lashes in the reg ion had a m o u n t e d to some 30,000. 

56. In tha t connec t ion , t he G o v e r n m e n t ques t i oned how the 
C o m m i s s i o n could have been satisfied t h a t the ar t ic le in ques t ion did not 
inci te to violence wi thou t even hav ing s tud ied on the spot the r eac t ion of 
c i t izens to c o m m e n t s such as those m a d e by Y.A.; in the i r opin ion , t h a t 
mere ly i l l u s t r a t ed t he l eng ths to which it had gone to a t t r i b u t e a 
peaceful d imens ion to a t ex t which could hard ly be descr ibed as such. 
W h e n Y.A. a s s e r t e d t h a t " t he Republ ic of T u r k e y , which is confronted 
wi th a K u r d i s h na t iona l m o v e m e n t wi th in its own borde r s , clings firmly 
o n t o [ the b r a n c h ] of t he 'Kurd i sh p r o b l e m ' and , in do ing so, is rapidly-
sucked in to t he complex d e v e l o p m e n t s in the Middle Eas t " , he explicit ly 
c o m p a r e d the a r m e d ac t ions of the P K K to a Kurd i sh l ibera t ion 
m o v e m e n t . Similar ly, w h e r e he c o n t e n d e d t h a t " t h e r e is sure ly n o t h i n g 
m o r e foolish t h a n to sugges t t h a t t he K u r d i s h people give u p na t iona l 
r e s i s t ance" , he e leva ted such violence to t he level of na t iona l res i s tance 
of an e thn i c sec tor of the T u r k i s h popu la t ion ; even the c o m m e n t " t he 
conf ron ta t ions b e t w e e n T u r k s a n d K u r d s in t he var ious provinces a r e 
seen as foreseeable i nc iden t s " is too allusive, a n d the re fo re provocat ive , 
given t h a t in T u r k e y the only conf ron ta t ions a re b e t w e e n the P K K 
t e r ro r i s t s and the secur i ty forces, a n d not b e t w e e n society 's var ious 
g roups . T h e G o v e r n m e n t also q u e s t i o n e d w h e t h e r t he asse r t ion t h a t " t he 
s a m e social a t m o s p h e r e very spon taneous ly s p a r k s off feelings of host i l i ty 
towards T u r k i s h society" was not likely to agg rava t e t he s i t ua t ion in o t h e r 
p a r t s of the coun t ry and increase the violence t h e r e . 

T h e G o v e r n m e n t also po in ted out t h a t in t he tex t in ques t i on t he word 
"war" occu r red e igh t een t imes , t he express ion " a r m e d confl ict" four 
t i m e s , t he word " m a s s a c r e " six t i m e s , t he words "vio lence" and "fascist" 
twice a n d the word " c a r n a g e " once. T h e y re fe r red to Surek (no. 1) c i ted 
above to asse r t t h a t such l a n g u a g e a m o u n t e d to "... an appea l for bloody 
r evenge by [ s t i r r ing up] base e m o t i o n s and [ha rden ing ] a l r eady e m b e d d e d 
pre jud ices which have man i f e s t ed t h e m s e l v e s in dead ly v io lence" , was 
"capab le of inc i t ing to fu r the r violence in t he reg ion by inst i l l ing a d e e p -
s e a t e d and i r r a t i ona l h a t r e d " a n d was of a kind to inci te people , 
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pa r t i cu la r ly young people , to j o i n the PICK ranks desp i t e the i r b e t t e r 
j u d g m e n t . 

57. In shor t , the G o v e r n m e n t cons ide red t h a t the i m p u g n e d ar t ic le d id 
not p ropose a peaceful solut ion, bu t was l imi ted to advoca t ing the m e t h o d s 
of t he P K K in t e r m s of a n i l lusory a n d i m a g i n a r y na t iona l m o v e m e n t . T h e 
C o m m i s s i o n was the re fo re w r o n g to cons t rue the app l i can t ' s conviction as 
"censorsh ip" . 

In t h a t connec t ion , they re fe r red to a d o c u m e n t en t i t l ed "Dogu Raponi" 
(Repor t on the Eas t ) and p r e p a r e d by e m i n e n t a cademics a t t he r eques t of 
the U n i o n of C h a m b e r s a n d Stock E x c h a n g e s of T u r k e y . T h a t r epo r t was 
en t i re ly devo ted to an analysis of the p r o b l e m s in t he eas t of the coun t ry 
on the basis of which it m a d e sugges t ions , such as t he e s t a b l i s h m e n t of a 
K u r d i s h F e d e r a t i o n or t he p r o c l a m a t i o n of K u r d i s h as a second official 
l a n g u a g e . N o t w i t h s t a n d i n g the conflict b e t w e e n such sugges t ions and 
S ta t e policy in t he field, no p roceed ings had been i n s t i t u t e d aga ins t t he 
a u t h o r s of t ha t r e p o r t . T h a t went to show tha t in T u r k e y anyone m a k i n g 
a n objective c o n t r i b u t i o n to the poli t ical d e b a t e which did not inci te to 
violence was not liable to be pun i shed . 

58. T h e G o v e r n m e n t s u b m i t t e d , fu r the r , t h a t the i n t e r f e r ence in 
ques t i on had b e e n p r o p o r t i o n a t e for t he pu rposes of Art ic le 10 § 2 
because j u d g m e n t aga ins t t he app l i can t h a d u l t i m a t e l y b e e n de fe r red . 
T h e in t e r f e r ence could be d e e m e d to have m e t a p re s s ing social need 
and , consequen t ly , to have been necessa ry in a d e m o c r a t i c society. 

59. T h e app l i can t , for his p a r t , w h o a g r e e d in the m a i n wi th t he 
C o m m i s s i o n ' s conclus ions , s u b m i t t e d , in pa r t i cu l a r , t h a t he h a d 
publ i shed the i m p u g n e d ar t ic le on accoun t of his own d e m o c r a t i c 
convict ions, satisfied as he was , moreover , t ha t the ar t ic le mere ly 
exp res sed objective opinions on the possible solu t ions to the K u r d i s h 
p r o b l e m , w i t h o u t in any way i n t e n d i n g to condone P K K s e p a r a t i s m . I n 
assoc ia t ing those opinions wi th t e r ro r i s t c r ime , the N a t i o n a l Secur i ty 
C o u r t had not only h i n d e r e d the free discussion of such issues and 
cr i t ic ism of t h e official ideology, bu t h a d also f louted t h e pr inc ipa l 
funct ion of the p ress , n a m e l y to c o m m u n i c a t e to t he publ ic in fo rmat ion 
which, since it was a subject of c u r r e n t affairs, t hey were en t i t l ed to 
receive. 

In the app l i can t ' s submiss ion , t he a im of sect ion of 8 of Law no. 3713 
was not to penal i se " t h e c o m m e n d a t i o n of acts of t e r ro r i s t o rgan i sa t i ons" , 
bu t " t h i n k i n g " itself. O n t h a t point he cons ide red t h a t n e i t h e r the 
a m e n d m e n t i n t roduced by Law no. 4126, nor t he adop t ion of Law 
no. 4304 of 12 J u l y 1997, h a d e r a d i c a t e d t he concep t of c r imina l t h ink ing 
from the T u r k i s h l andscape , and , as far as he pe rsona l ly was conce rned , he 
e m p h a s i s e d t he fact t h a t t he d e f e r m e n t of j u d g m e n t in accordance wi th 
Law no. 4304 ca r r i ed t he t h r e a t of a convict ion if he reoffended wi th in 
t h r e e yea r s f rom the d a t e on which j u d g m e n t was de fe r red . 
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((5) The Court 's assessment 

60. T h e C o u r t m u s t cons ider t he i m p u g n e d " i n t e r f e r e n c e " in the light 
of the case as a whole , inc luding the c o n t e n t s of the ar t ic le in ques t i on and 
the b a c k g r o u n d aga ins t which it was pub l i shed , in o rde r to d e t e r m i n e 
w h e t h e r it was " p r o p o r t i o n a t e to the l eg i t ima te a ims p u r s u e d " and 
w h e t h e r t he r ea sons a d d u c e d by the na t iona l a u t h o r i t i e s to just i fy it a r e 
" r e l evan t and sufficient" (see, a m o n g o t h e r a u t h o r i t i e s , Fressoz and Roire 
ci ted above, ibid.) . 

6 1 . In the i n s t an t case the app l i can t was pena l i sed for d i s s e m i n a t i n g 
s epa ra t i s t p r o p a g a n d a t h r o u g h the m e d i u m of t he b i -mon th ly per iodical , 
Iplerin Sesi, in which he had publ i shed an ar t ic le sen t in by a r e a d e r , Y.A. 
T h e C o u r t observes t ha t , in his a r t ic le , Y.A. a t t e m p t s to give an 
e x p l a n a t i o n for the d e v e l o p m e n t s in sou th -eas t T u r k e y and expresses his 
point of view on the r epe rcuss ions bo th inside and ou t s ide the count ry . In 
Y.A.'s view, t he c i r c u m s t a n c e s " inc i t ing to e thn i c confl ict" h a d sown the 
idea in people ' s minds t h a t the conflict in t he south-cas t was an 
" i n t e r n a t i o n a l w a r " p i t t i ng T u r k s aga ins t K u r d s . O n the basis of t h a t 
f inding, he d r aws the r e a d e r ' s a t t e n t i o n to the a w a k e n i n g "of chauvinis t ic 
and exclusive t e n d e n c i e s " a m o n g " T u r k i s h w o r k e r s " and "host i le 
s e n t i m e n t s towards T u r k i s h society" a m o n g " t h e Kurd i sh you th in the 
W e s t " . Dep lo r i ng the fact t ha t the so-called official in i t ia t ives for f inding 
a "pol i t ical so lu t ion" acknowledge n e i t h e r the r ight to " se l f -de te rmina t ion 
of t he people of K u r d i s t a n , " nor t he "free will" of those people , Y.A. 
c o n d e m n s the "mi l i t a ry so lu t ion" a d o p t e d by the S t a t e , which consists in 
p e r p e t r a t i n g "a d i r ty war aga ins t gue r r i l l a s , " or even "an open war aga ins t 
t he K u r d i s h people" . 

A l t h o u g h Y.A. identif ies a "Kurd i sh N a t i o n a l M o v e m e n t " , a "na t iona l 
r e s i s t ance in K u r d i s t a n " , his m a i n a r g u m e n t a p p e a r s to be , however , t h a t 
" t he Kurd i sh p r o b l e m is a g e n e r a l p rob l em of T u r k i s h society" to which 
the so lu t ion would be for " the T u r k i s h people to perceive K u r d i s h na t iona l 
r es i s t ance as p a r t of the i r [own] s t rugg le for f reedom and democracy" . 
T h u s , given the i n a p p r o p r i a t e n e s s of the solu t ions p roposed by left-wing 
circles in T u r k e y , he a r r ives a t t he conclusion t h a t " the revo lu t ionary 
m o v e m e n t in t he Wes t should hencefor th ' i n t e r v e n e ' in t he Kurd i sh 
p r o b l e m " . 

In t he C o u r t ' s view, it is c lear t h a t t he ar t ic le in ques t ion is w r i t t e n in 
t he form of a poli t ical speech , bo th in its con t en t a n d the t e r m s used. 

62. H a v i n g r e g a r d to those cons ide ra t ions , the C o u r t r e i t e r a t e s t h a t 
t h e r e is l i t t le scope u n d e r Art ic le 10 § 2 of the C o n v e n t i o n for res t r i c t ions 
on polit ical speech or on d e b a t e on m a t t e r s of publ ic in t e re s t . 
F u r t h e r m o r e , t he l imits of permiss ib le cr i t ic ism a r e wider wi th r e g a r d to 
the g o v e r n m e n t t h a n in r e l a t ion to a p r iva te c i t izen, or even a pol i t ic ian. In 
a d e m o c r a t i c sys t em the ac t ions or omiss ions of t h e g o v e r n m e n t m u s t be 
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subject to t he close sc ru t iny not only of the legislat ive and judic ia l 
a u t h o r i t i e s , but also of publ ic opinion. Moreover , t h e d o m i n a n t posi t ion 
which the g o v e r n m e n t occupies m a k e s it necessary for it to display 
r e s t r a i n t in r e so r t ing to c r imina l p roceed ings , pa r t i cu la r ly w h e r e o the r 
m e a n s a r e avai lable for reply ing to t he unjust i f ied a t t a c k s a n d cr i t ic isms 
of its adversa r i e s . Neve r the l e s s , it ce r t a in ly r e m a i n s open to the re levant 
S t a t e a u t h o r i t i e s to adop t , in the i r capac i ty as g u a r a n t o r s of publ ic o rder , 
m e a s u r e s , even of a c r imina l - l aw n a t u r e , i n t e n d e d to reac t app ropr i a t e ly 
and wi thou t excess to such r e m a r k s . 

Admi t t ed ly , w h e r e such r e m a r k s incite to violence aga ins t an individual 
or a publ ic official or a sec tor of the popu la t ion , the S t a t e a u t h o r i t i e s enjoy 
a wider m a r g i n of a p p r e c i a t i o n w h e n e x a m i n i n g the need for an 
in te r fe rence with f reedom of express ion (see, a m o n g m a n y o the r 
a u t h o r i t i e s , Öztürk c i ted above, § 66) . T h e C o u r t also acknowledges tha t 
in s i tua t ions of conflict a n d tens ion p a r t i c u l a r cau t ion is called for on the 
p a r t of t he na t i ona l a u t h o r i t i e s w h e n cons ide ra t ion is be ing given to the 
publ ica t ion of opinions which advoca te r ecour se to violence agains t the 
S t a t e lest the m e d i a b e c o m e a vehicle for the d i s s e m i n a t i o n of ha te 
speech a n d the p r o m o t i o n of violence (see, mutatis mutandis, Siirek and 
Özdemir v. Turkey [ G C ] , nos. 23927/94 and 24277/94, § 63 , 8 J u l y 1999, 
u n r e p o r t e d ) . 

63 . In t h a t connec t ion , t he C o u r t no tes a t the ou t se t t h a t t he ar t ic le in 
ques t i on was publ i shed aga ins t t he b a c k g r o u n d of the s i tua t ion prevai l ing 
in sou th -eas t Ana to l i a a n d the K u r d i s h p r o b l e m , which have been 
a r o u s i n g major cont rovers ies for yea r s . T h e C o u r t also acknowledges 
t h a t the ar t ic le in ques t i on does not a m o u n t to a " n e u t r a l " analysis of 
t h a t s i tua t ion a n d / o r t h a t p r o b l e m : t h r o u g h his ar t ic le , Y.A. i n t ended , 
a lbei t indirect ly , to s t i g m a t i s e bo th t he d o m i n a n t poli t ical ideology of the 
S t a t e a n d the conduc t of t he T u r k i s h a u t h o r i t i e s in the a rea . 

64. T h e I s t anbu l N a t i o n a l Secur i ty C o u r t held, twice, t h a t the 
i m p u g n e d ar t ic le c o n t a i n e d c o m m e n t s which were ha rmfu l to the 
t e r r i t o r i a l in tegr i ty of the S t a t e because it r e fe r red to a p a r t of the 
c o u n t r y as t h o u g h it "be longed to K u r d i s t a n , " advoca ted t he d i s m a n t l i n g 
of the na t ion and glorified t he acts of the P K K as a na t iona l res i s tance 
m o v e m e n t (see p a r a g r a p h s 12 a n d 17 above) . As t h e C o u r t has a l ready 
found: "... a l t h o u g h the se a r e no doubt re levan t cons ide ra t ions , they 
c a n n o t of the i r own be d e e m e d sufficient to r e g a r d t he i n t e r f e r ence as 
necessa ry wi th in t he m e a n i n g of Ar t ic le 10 § 2" (see , mutatis mutandis, 
Siirek (no. 3) c i ted above, § 40) . 

65. Since t he above -men t ioned j u d g m e n t s do not provide any o the r 
e l e m e n t r e q u i r i n g cons ide ra t ion (see p a r a g r a p h 12 above) , it r e m a i n s for 
t he C o u r t to s tudy a t t en t ive ly t he passages of t he i m p u g n e d ar t ic le which 
t h e G o v e r n m e n t have h igh l igh ted and t h e t e r m s of which they d i sapprove . 
In t h e G o v e r n m e n t ' s submiss ion , those passages should lead t he C o u r t to 
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concede - as it did in the Shrek (no. 1) case - t h a t the a u t h o r of the ar t ic le 
"assoc ia ted h imsel f wi th t he use of s epa ra t i s t v io lence" by the P K K and 
t h a t in pub l i sh ing it M r E r d o g d u d i s s e m i n a t e d p r o p a g a n d a for t ha t 
violence to t he d e t r i m e n t of t he S t a t e . 

66. In t h a t connec t ion , t he C o u r t observes first of all t h a t t he four 
s e n t e n c e s to which the G o v e r n m e n t re fe r red in t he i r m e m o r i a l (see 
p a r a g r a p h 56 above) a m o u n t to pe r sona l and subject ive findings which 
can , a t t h e very mos t , be cons ide red to reflect Y.A.'s s t r o n g oppos i t ion to 
t he official policy i m p l e m e n t e d in the Sou th Eas t . W h e n the se passages 
a r e e x a m i n e d in con tex t and in r e l a t i on to the a r g u m e n t s d r a w n from 
t h e m by the a u t h o r , it does not in any way a p p e a r t h a t he assoc ia ted 
h imse l f wi th the P K K or tha t he cal led for t he use of violence wi th a view 
to serv ing t h a t o rgan i sa t ion . W i t h r e g a r d to t h a t o rgan i s a t i on , t he C o u r t 
no tes two passages in which Y.A. a p p e a r s to be r e fe r r ing to t he PKK: "... in 
t he r a n k s of the na t iona l r es i s t ance m o v e m e n t in K u r d i s t a n , the c u r r e n t 
w a r is genera l ly perce ived as an ' i n t e r n a t i o n a l w a r ' ... Faced wi th this 
increas ingly m a r k e d t endency , even the l eader of t he K u r d i s h Na t iona l 
Res i s t ance M o v e m e n t is failing to show himsel f to be sufficiently 
sensi t ive and pre fe rs to k e e p s i lent" ; however , the C o u r t no tes t h a t , 
before m a k i n g those asse r t ions , Y.A. pred ic t s t h a t "if one w e r e to reac t in 
acco rdance wi th the r e q u i r e m e n t s of an ' i n t e r n a t i o n a l war ' , w h a t would 
affect Kurd i sh and T u r k i s h worke r s would be ... a g e n e r a l social co l lapse" 
a n d tha t he s u b s e q u e n t l y c lear ly ind ica tes his d i s a g r e e m e n t wi th the 
m e n t a l i t y t hus descr ibed : "Clear ly , such a d i spu te will benefi t n e i t h e r the 
T u r k i s h people nor t he K u r d i s h peop le . " T h e C o u r t i n t e r p r e t s all the 
foregoing c o m m e n t s only as cr i t ic ism levelled at the PKK. 

67. T h a t be ing so, t he C o u r t no tes , as t he G o v e r n m e n t po in ted out , 
t h e use in t he a r t ic le of words such as "war" , "conflict", " a r m e d conflict", 
" m a s s a c r e " , "v io lence" a n d "fascist" . It observes t h a t t he first t h r e e t e r m s 
- a p a r t from the two places in which they refer to the Gul f W a r - refer to 
the conf ron ta t ions r e l a t ing to t he fight aga ins t t e r r o r i s m a n d the 
c o n s e q u e n t social un re s t ; the word "fascist" refers to civilians or 
f u n d a m e n t a l i s t powers ; t he t e r m " m a s s a c r e " is u sed to s t i g m a t i s e the 
d o m e s t i c policies of t he T u r k i s h a u t h o r i t i e s , a n d lastly, the word 
"vio lence" a p p e a r s in its usua l m e a n i n g . 

Whi l e the C o u r t is p r e p a r e d to a d m i t t h a t t he use of such t e r m s confers 
a c e r t a i n v i ru lence on the polit ical cr i t ic ism expres sed by the a u t h o r , it 
cons iders , however , t h a t the i m p u g n e d ar t ic le can be clearly 
d i s t ingu i shed , in respec t of the tone used, from the ar t ic les e x a m i n e d in 
t he case of Siirek (no. 1), s ince, in t h e in s t an t case , the C o u r t does not find 
a n y t h i n g which can be c o n s t r u e d "as a n appea l for bloody r e v e n g e " and /o r 
to c o m m u n i c a t e to t he r e a d e r " t he message t h a t r ecour se to violence is a 
necessa ry and jus t i f ied m e a s u r e of sel f -defence" in the face of the T u r k i s h 
S t a t e (see the j u d g m e n t ci ted above, §§ 11 and 62). 
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68. N e i t h e r does the C o u r t ag ree wi th the C o m m i s s i o n ' s 
i n t e r p r e t a t i o n to t he effect t h a t t he ar t ic le appea l s to t he T u r k i s h 
peop le , inc lud ing T u r k s living ab road , to jo in the K u r d i s h people ' s 
s t rugg le for l ibe ra t ion and democracy . It no t e s t h a t , in th is con tex t , t he 
only re levan t pas sages a p p e a r to be t he following: " T h e only key to 
resolving the p rob l em is for t h e T u r k i s h people to perceive K u r d i s h 
na t iona l r es i s t ance as pa r t of the i r [own] s t rugg le for f reedom and 
d e m o c r a c y ... act ivi t ies des igned to es tab l i sh f r a t e rn i ty b e t w e e n peoples 
in t he W e s t c o n s t i t u t e , in t hemse lves , one of t he most i m p o r t a n t m e a n s 
of the s t rugg le aga ins t the c u r r e n t bonds of sovere ignty ... T h e 
revo lu t ionary m o v e m e n t in t he W e s t should hence fo r th ' i n t e r v e n e ' in t h e 
K u r d i s h p r o b l e m . " T h o s e a r g u m e n t s , far from s u p p o r t i n g a n 
i n t e r p r e t a t i o n of the kind m a d e by the C o m m i s s i o n , c o n s t i t u t e , in t he 
C o u r t ' s view, t he very essence of t he solut ion r e c o m m e n d e d by the 
a u t h o r to t he issues which he cons iders (see p a r a g r a p h 61 above) . 

69. Admi t t ed ly , as t he G o v e r n m e n t have m a i n t a i n e d , t h e C o u r t 
canno t exc lude t he possibili ty t h a t such an ar t ic le migh t conceal 
objectives and i n t en t i ons which a r e a t va r i ance wi th the ones it 
p roc la ims ; the C o u r t is also a w a r e , na tu ra l ly , of t he a u t h o r i t i e s ' 
p r eoccupa t ions wi th r ega rd to t he fight aga ins t t e r r o r i s m and 
acknowledges t h a t it was for t he d o m e s t i c cou r t s to d e t e r m i n e w h e t h e r 
t he appl ican t had publ i shed t h e i m p u g n e d ar t ic le with a r ep rehens ib l e 
a im (see, mutatis mutandis, Öztürk c i ted above, §§ 68-69). However , as 
t h e r e is no evidence of any conc re t e act ion which bel ies it, t he C o u r t sees 
no reason to doub t the s incer i ty of t he a i m p u r s u e d by M r Erdogdu in 
pub l i sh ing the ar t ic le by Y.A. (see p a r a g r a p h s 11 and 59 above) . 

Nor is t he C o u r t convinced by the a r g u m e n t t h a t the publ ica t ion could 
in t he long t e r m resu l t in consequences which would be very harmfu l in 
t e r m s of the p r even t i on of d i so rde r and c r ime in T u r k e y or t h a t young 
people would be inci ted by the publ ica t ion " to j o in the r anks of t he P K K 
aga ins t t he i r b e t t e r j u d g m e n t " , as t he G o v e r n m e n t m a i n t a i n . C o n t r a r y to 
its f indings in t he case of Siirek (no. 3), to which t h e G o v e r n m e n t re fe r red , 
t h e C o u r t does not perceive a n y t h i n g in t he ar t ic le which would allow it to 
conc lude tha t M r E rdogdu h a d in any way been respons ib le for t he 
inc rease of secur i ty p rob l ems in sou th -eas t Ana to l i a or e l sewhere in t he 
coun t ry (see, mutatis mutandis, t he j u d g m e n t c i ted above, § 40) . 

70. In shor t , t h e C o u r t concludes t h a t t he opin ions exp re s sed in t he 
ar t ic le , however ca tegor ica l or acerbic they m a y be , could not be said to 
inci te to violence; no r could they be c o n s t r u e d as l iable to do so. 

71 . W h e r e a pub l ica t ion c a n n o t be ca tegor i sed as inc i t ing to violence, 
C o n t r a c t i n g S t a t e s c a n n o t wi th re fe rence to the p r even t i on of d i sorder or 
c r i m e res t r ic t t he r ight of t he publ ic to be in fo rmed by b r ing ing the weight 
of t he c r imina l law to b e a r on t he m e d i a (see Siirek and Özdemir c i ted above, 
ibid.; see p a r a g r a p h s 51 and 61 above) . 
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It t hus a p p e a r s t ha t , in concluding tha t the appl ican t had provided the 
a u t h o r of t he ar t ic le in ques t i on wi th a m e d i u m for s t i r r ing u p violence a n d 
h a t r e d , the na t iona l au tho r i t i e s failed to have sufficient r ega rd to t he 
f reedom of t he press and to t he publ ic 's r ight to be in formed of a different 
perspec t ive on the K u r d i s h p r o b l e m , i r respec t ive of how u n p a l a t a b l e tha t 
perspec t ive m a y be for t h e m (see, a m o n g o t h e r au tho r i t i e s , Baskaya and 
Okguoglu c i ted above, § 65). T h e G o v e r n m e n t have failed to prove to the 
C o u r t t ha t t h e r e was an over r id ing r e q u i r e m e n t which m a d e the 
i n t e r f e r ence wi th t he exerc ise of M r E r d o g d u ' s journa l i s t ic f reedom 
c o m p a t i b l e wi th Art ic le 10 of the Conven t ion . 

72. For the res t , t he C o u r t is not convinced by the G o v e r n m e n t ' s 
submiss ion t h a t j u d g m e n t aga ins t the app l i can t was u l t ima te ly de fe r red 
by the N a t i o n a l Secur i ty C o u r t (see p a r a g r a p h 58 above) . T h e C o u r t 
acknowledges t h a t the m o d e r a t e n e s s of m e a s u r e s a m o u n t i n g to an 
in t e r f e r ence is a factor to be t a k e n in to cons ide ra t ion in assess ing the 
p r o p o r t i o n a t e n e s s of such m e a s u r e s to t he a im they p u r s u e . However , a 
decis ion or m e a s u r e favourable to a n appl ican t is not sufficient in 
pr inciple to depr ive h im of his s t a t u s as a "v ic t im" unless t he na t iona l 
a u t h o r i t i e s have acknowledged , e i the r express ly or in s u b s t a n c e , and 
t h e n afforded r e d r e s s for, the b r e a c h of t he Conven t i on (see, a m o n g 
o t h e r a u t h o r i t i e s , Oz.tu.rk c i ted above, § 73). 

In t h e i n s t an t case , t he C o u r t no tes t h a t the app l i can t only s tood to 
benefi t from d e f e r m e n t of t h e j u d g m e n t if for t h r e e yea r s from t h e d a t e 
of t he m e a s u r e be ing g r a n t e d he did not c o m m i t any o t h e r i n t en t iona l 
offence in his capac i ty as ed i to r (see p a r a g r a p h s 20 a n d 24 above) ; 
o the rwise , M r E r d o g d u was l iable, at t he very least , to be t r i ed and , in all 
probabi l i ty , to be s en t enced to a fine (see p a r a g r a p h 1 7 above) in add i t ion 
to the one he had had to pay previously (see p a r a g r a p h s 12 a n d 14 above) . 
In t he C o u r t ' s opinion, t h a t condi t ion a m o u n t s to a p roh ib i t ion which had 
the effect of censo r ing the app l i can t ' s very profession a n d was 
u n r e a s o n a b l e in scope since t he m e a s u r e compel led M r E r d o g d u to 
refrain from pub l i sh ing a n y t h i n g likely to be cons idered to be c o n t r a r y to 
t he i n t e r e s t s of t he S t a t e . Since t h e r e is no c e r t a i n t y in this a r e a , t he 
res t r i c t ion indi rec t ly imposed on the appl ican t subs tan t i a l ly r e d u c e d his 
abil i ty to pu t forward in publ ic views on, a m o n g o t h e r th ings , the Kurd i sh 
p r o b l e m , which have the i r place in a publ ic d e b a t e . As t he C o u r t has 
a l r eady s t r e s sed (see p a r a g r a p h 52 above) , it would be excessive to l imit 
in t h a t way f reedom of j o u r n a l i s t i c express ion to genera l ly accep ted ideas 
tha t a re favourably received or r e g a r d e d as inoffensive or as a m a t t e r of 
indifference (see also, mutatis mutandis, t he H e r t e l v. Swi tze r land j u d g m e n t 
of 25 A u g u s t 1998, Reports 1998-VT, pp . 2331-32, § 50). 

73. H a v i n g r e g a r d to the foregoing, t he m e a s u r e in ques t ion canno t be 
cons t rued as "necessa ry in a d e m o c r a t i c society". T h e C o u r t the re fore 
concludes t h a t t h e r e has been a violat ion of Art ic le 10 of t he Conven t ion . 

http://Oz.tu.rk
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III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

74. T h e app l ican t c l a imed c o m p e n s a t i o n for both the p e c u n i a r y and 

non-pecun ia ry d a m a g e which he a l leged tha t he had sus t a ined , and 

r e i m b u r s e m e n t of t h e costs a n d expenses i n c u r r e d in the p roceed ings 

before t he S t r a s b o u r g ins t i tu t ions . H e rel ied on Art icle 41 of the 

Conven t ion , which provides: 

"II the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party." 

A. P e c u n i a r y d a m a g e 

75. T h e appl icant expla ined t h a t his tr ial had r e su l t ed in t he 

i n t e r r u p t i o n of his univers i ty s tud ies and de layed by one yea r and four 

m o n t h s his en t ry in to professional life. For fear of be ing impr i soned at 

any t ime on account of the convict ion p r o n o u n c e d on 4 May 1994, he had, 

he a l leged , b e e n unab le to r e s u m e his e lec t ronic e n g i n e e r i n g d e g r e e unt i l 

O c t o b e r 1995, following the e n t r y i n to force of Law no. 4126 , bu t had 

n o n e t h e l e s s con t i nued to pay his un ivers i ty fees d u r i n g t h a t t i m e . In 

suppor t of those c la ims , he p roduced , a m o n g o t h e r th ings , copies of two 

sa lary slips showing his gross sa lary as a n e n g i n e e r for M a r c h 1997 

(62,737,010 T u r k i s h liras (TRL)) a n d S e p t e m b e r ¡998 (TRL 205,548,490). 

H e also p r o d u c e d copies of rece ip ts for his un ivers i ty fees in a to ta l sum of 

T R L 9,241,000. H e fu r the r cons ide red h imsel f en t i t l ed to claim 

r e i m b u r s e m e n t of T R L 50,000,000 which he had paid by way of a fine and 

defaul t i n t e r e s t . 

Overa l l , he c la imed an a g g r e g a t e s u m of 20,000 F r e n c h francs (FRF) in 

respec t of p e c u n i a r y d a m a g e . 

76. T h e G o v e r n m e n t repl ied tha t t he c la im was inf la ted a n d r e q u e s t e d 

t h e C o u r t not to allow the app l i can t ' s c la ims. T h e y d r e w a t t e n t i o n first to 

t h e fact t h a t since t he app l ican t had enro l l ed a t the E n g i n e e r i n g Facul ty 

in 1987, be should have finished his d e g r e e in 1991, or at t he l a tes t in 1992. 

At t h a t t i m e , however , he had a p p e a r e d to prefer e a r n i n g his living as an 

ed i to r to c o n c e n t r a t i n g on his s tud ies . Addi t ional ly , t he app l i can t had 

m a d e a m i s t a k e in the ca lcula t ion of his a l leged loss of e a r n i n g s . Lastly, 

as far as the fine was concerned , the G o v e r n m e n t s u b m i t t e d t h a t a capi ta l 

s u m of T R L 50,000,000, even if inves ted on t h e stock m a r k e t , did not in 

any c i r c u m s t a n c e s just i fy the a m o u n t c l a imed by the app l i can t . 

77. T h e C o u r t c a n n o t allow the app l i can t ' s c la ims r e l a t i ng to loss of 

e a r n i n g s a n d expenses i ncu r r ed as a resu l t of t he i n t e r r u p t i o n of his 

univers i ty d e g r e e , for wan t of a sufficient causa l link b e t w e e n the 

in f r ingemen t of his r ight to f reedom of express ion a n d the loss a l leged. 
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However , t he C o u r t no tes t h a t t he fine imposed on the app l ican t by the 
j u d g m e n t of 20 D e c e m b e r 1993 (sec p a r a g r a p h 12 above) was a d i rec t 
c o n s e q u e n c e of t h e i n f r ingemen t of Art ic le 10 of the Conven t i on . It is 
t he re fo re f i t t ing to o r d e r t h a t t he app l ican t b e fully r e i m b u r s e d in t he 
s u m he has paid. A l though the appl ican t has p r o d u c e d rece ip t s for only 
t en m o n t h l y i n s t a l m e n t s , t ha t is T R L 17,500,000, the C o u r t cons iders 
t h a t it can base its ca lcu la t ion on the sum of T R L 50,000,000 since t h e 
G o v e r n m e n t have not r e f e r r ed to any fai lure to m a k e p a y m e n t . In 
conclusion, ru l ing on a n e q u i t a b l e bas is a n d on all t he in fo rma t ion before 
it, pa r t i cu la r ly t h e e x c h a n g e r a t e s in force at t he t i m e of p a y m e n t of each 
of the T R L 1,750,000 mon th ly i n s t a l m e n t s , the C o u r t awards the 
appl icant F R F 6,000 for pecun ia ry d a m a g e . 

B. N o n - p e c u n i a r y d a m a g e 

78. T h e app l i can t also c l a imed F R F 20,000 for non -pecun ia ry d a m a g e . 
H e s t ressed t h a t d u r i n g his t r ial he had been b r a n d e d a " t e r r o r i s t " a n d 
t h a t his re la t ions wi th his family a n d his circle of fr iends had 
cons iderab ly d e t e r i o r a t e d as a resul t . Besides t h a t , his convict ion had 
forced h im to q u i t his post as ed i to r a n d , consequen t ly , to t ake on 
t e m p o r a r y jobs in o r d e r to suppor t his family, wi th his wife's he lp . T h e 
c i r c u m s t a n c e s h a d also a roused feelings of insecur i ty and anx ie ty in h im 
on account of t he risk of p e r m a n e n t l y losing his s t u d e n t s t a t u s p u r s u a n t to 
t he rules of p r o c e d u r e gove rn ing ins t i tu t ions of t e r t i a ry educa t ion , which 
provide tha t s t u d e n t s shall be s t r i pped of the i r s t u d e n t s t a t u s if convicted 
of an offence aga ins t the S t a t e . In addi t ion to t h a t , his convict ion had 
r e su l t ed , albeit t empora r i l y , in the loss of c e r t a i n public-law r igh t s , such 
a s ob t a in ing a passpor t ; aga in on account of his c r imina l r e c o r d , when he 
had t r i ed to have his iden t i ty ca rd r enewed , he h a d been kept in police 
cus tody for no r e a s o n for more t h a n six hou r s . 

79. T h e G o v e r n m e n t d i spu t ed , first of all, the a l lega t ion t h a t 
M r Erdogdu had been t a k e n in to police cus tody unjust i f iably a n d a s s e r t e d 
t h a t in t h e case in ques t i on it had mere ly b e e n a secur i ty m e a s u r e t a k e n by 
the local police wi th a view to satisfying t hemse lves tha t no a r r e s t w a r r a n t 
had been issued aga ins t h im. R e i t e r a t i n g t h a t t he app l ican t had u l t i m a t e l y 
benef i ted from a d e f e r m e n t of j u d g m e n t , the G o v e r n m e n t cons ide red t he 
c la im to be inf la ted a n d c o n t e n d e d t h a t t he C o u r t should avoid a w a r d i n g 
c o m p e n s a t i o n which would a m o u n t to unjus t e n r i c h m e n t . 

80. T h e C o u r t cons iders t h a t t h e app l i can t can be d e e m e d to have 
suffered a ce r t a in feeling of he lp lessness in t he c i r c u m s t a n c e s of t he case . 
Rul ing on an equ i t ab l e basis , as r equ i r ed by Art ic le 41 of t he Conven t ion , 
it finds t h e c la im r e l a t i n g to n o n - p e c u n i a r y d a m a g e r e a s o n a b l e a n d 
cons iders it a p p r o p r i a t e to award t he app l i can t t he e n t i r e s u m . 
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C. C o s t s a n d e x p e n s e s 

8 1 . T h e app l ican t also r e q u e s t e d r e i m b u r s e m e n t of his costs and 
expenses , plus va lue -added tax , which he b roke down as follows: 

(i) T R L 250,000,000 for t he cost of t r a n s l a t i n g c o r r e s p o n d e n c e wi th 
t he C o m m i s s i o n ; 

(ii) 5,000 U n i t e d S t a t e s dol la rs for t he fees of Ms Ersoy A t a m a n , the 
lawyer i n s t r u c t e d to r e p r e s e n t h im before t he C o u r t (a copy of the 
ins t ruc t ions p r o d u c e d ) . 

82. T h e G o v e r n m e n t , for t he i r p a r t , s u b m i t t e d t h a t costs u n d e r this 
h e a d should be ca lcu la ted accord ing to the m i n i m u m fees c h a r g e d by the 
I s t anbu l Bar , a n d a r g u e d t h a t , hav ing r e g a r d to the fee scales in force for 
t he per iod from 1 J u l y to 31 D e c e m b e r 1999, the C o u r t should not award 
more t h a n T R L 625,000,000. 

83. Ru l ing on an e q u i t a b l e basis u n d e r this h e a d as well a n d in 
accordance wi th t he c r i t e r i a laid down in its case- law (see, a m o n g 
o t h e r a u t h o r i t i e s , Nilsen and Joknsen c i ted above, § 62) , the C o u r t 
awards t he appl ican t F R F 20,000, t o g e t h e r wi th any s u m due in 
va lue -added tax . 

D . D e f a u l t i n t e r e s t 

84. T h e C o u r t cons iders it a p p r o p r i a t e to provide t h a t defaul t i n t e re s t 
should be payable at t he r a t e of 2.74% p e r a n n u m since t h e s u m s are 
a w a r d e d in F rench francs. 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses the G o v e r n m e n t ' s p r e l i m i n a r y object ion; 

2. Holds t h a t t h e r e has been a violat ion of Ar t ic le 10 of t he Conven t ion ; 

3. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l ican t , wi th in t h r e e 
m o n t h s , t he following s u m s to be conver t ed in to T u r k i s h l i ras a t the 
r a t e appl icab le a t t he d a t e of s e t t l e m e n t : 

(i) F R F 6,000 (six t h o u s a n d F r e n c h francs) for p e c u n i a r y d a m a g e ; 
(ii) F R F 20,000 ( twenty t h o u s a n d F r e n c h francs) for non-pecun ia ry 
d a m a g e ; 
(iii) F R F 20,000 ( twen ty t h o u s a n d F r e n c h francs) for costs and 
expenses t o g e t h e r wi th any s u m d u e in va lue -added tax ; 
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(b) t h a t s imple in t e re s t a t a n a n n u a l r a t e of 2.74% shall be payable on 
those s u m s from the expiry of the above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t ; 

4. Dismisses the r e m a i n d e r of the claim for j u s t sa t isfact ion. 

D o n e in F rench , and del ivered at a publ ic h e a r i n g in t he H u m a n Righ t s 
Bui ld ing, S t r a s b o u r g , on 15 J u n e 2000. 

V i n c e n t BERGER Anton io PASTOR RIDRUEJO 
R e g i s t r a r P res iden t 

In acco rdance wi th Art ic le 45 § 2 of the C o n v e n t i o n and Ru le 74 § 2 of 
t he Ru les of C o u r t , t he c o n c u r r i n g opinion of M r Cölcüklü is a n n e x e d to 
th is j u d g m e n t . 

A.P.R. 
V.B. 
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C O N C U R R I N G O P I N I O N O F J U D G E G O L C U K L U 

(Translation) 

In t he p r e s e n t case I voted wi th t he major i ty . However , I canno t but 
e n t e r t a i n d o u b t s on a n u m b e r of po in t s as to the appl ica t ion of this 
provision to cases such as the one t h a t concerns us h e r e . Le t m e explain . 
Accord ing to t he C o u r t "... the opinions expressed in the a r t i c le , however 
ca tegor ica l or acerb ic they m a y be, could not be said to inci te to violence; 
nor could they be c o n s t r u e d as liable to do so" (see p a r a g r a p h 70 of the 
j u d g m e n t ) . T h e C o u r t the re fo re found t h a t t h e r e had been a violat ion of 
Art ic le 10 of t he Conven t ion . 

Both t h a t analysis and the r e su l t i ng conclusion a re , admi t t ed ly , 
a c c u r a t e from the "case- law" point of view. T h a t said, a re they also 
"poli t ical ly" a c c u r a t e , hav ing r e g a r d to the policy of p r o t e c t i n g h u m a n 
r igh ts cons ide red as a whole? I doubt it. 

In my view, a "wr i t t en t e x t " should be ana lysed not in isolat ion from the 
m a t e r i a l c i r c u m s t a n c e s s u r r o u n d i n g it, t h a t is to say, in t he a b s t r a c t , but 
in t he con t ex t of the factual real i t ies of the b a c k g r o u n d aga ins t which it is 
wr i t t en . 

Vio lence , dead ly h a t r e d , d a n g e r t h r e a t e n i n g public o r d e r a n d na t iona l 
secur i ty , a n d s e p a r a t i s m never a p p e a r overn igh t . First t he g r o u n d w o r k is 
laid a n d t h e n , w h e n this has been achieved, ac t ion is t a k e n . It is from tha t 
very m o m e n t tha t all sor ts of mi s fo r tunes , which should have been 
p r e v e n t e d , beg in to t ake root , like a dead ly cancer : w h e n it mani fes t s 
itself, it is - a las! - too la te to hope for any sort of a c u r e . O n c e violence 
exis ts , we neve r know how a n d a t wha t pr ice we can rid ourselves of it. 

T h e recen t h is tory of E u r o p e d u r i n g the per iod be tween the two wars is 
full of s t a r k e x a m p l e s of wha t I have j u s t descr ibed . Did it not all s t a r t with 
an al legedly anodyne "pol i t ica l" or " re l ig ious" speech given in t he n a m e of 
f reedom of opinion or of consc ience , and end u p wi th bloody ac ts of 
violence? Did today ' s t e r ro r i s t ac ts , w h e t h e r insp i red by al legedly 
rel igious or poli t ical fana t ic i sm, not all beg in in tha t way? 

I w o n d e r w h e t h e r , de sp i t e the c lear m e s s a g e con ta ined in Art ic le 17 of 
t he C o n v e n t i o n , it is pe rmiss ib le to open u p the way to violence or to let 
f reedom per i sh in the n a m e of f r eedom. Is t he f lagrant misuse of a r ight 
now going to be p r o t e c t e d by law? 
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SOMMAIRE1 

Refus d'un père que sa fille suive les cours d'éducation sexuelle donnés 
dans l'école publique où elle est inscrite 

Article 2 du Protocole n° 1 

Respect des convictions religieuses des parents - Respect des convictions philosophiques des 
parents - Refus d'un père que sa Jille suive les cours d'éducation sexuelle donnés dans l'école 
publique où elle est inscrite - Cours d'éducation sexuelle donnés dans une école publique -
Enseignement dans les écoles publiques - Contenu de l'enseignement - Enseignement objectif et 
pluraliste - Absence d'endoctrinement - Existence d'écoles privées 

* 

Durant l'année scolaire 1996-1997, la seconde requérante, âgée de treize ans et 
fille du premier requérant, suivit sa scolarité dans un collège public. Dans le 
cadre de l'enseignement des sciences naturelles, un cours d'éducation sexuelle fut 
donné. Une brochure publiée par les autorités fut distribuée à cette occasion aux 
élèves. Le premier requérant estima que le contenu de la brochure en question 
dépassait le strict cadre de l'enseignement des sciences naturelles et portait 
atteinte à ses convictions morales et religieuses. La seconde requérante n'assista 
pas aux autres cours d'éducation sexuelle et refusa lors de l'examen de fin d'année 
de répondre aux questions y ayant trait. Elle dut redoubler son année. Le recours 
administratif que présenta le premier requérant fut rejeté. Le Tribunal supérieur 
de justice n'accueillit pas ses griefs non plus. Enfin, son recours d'amparo devant le 
Tribunal constitutionnel fut écarté. 

Article 2 du Protocole n" 1 : la définition et l 'aménagement des programmes 
d'études relèvent en principe de la compétence des Etats contractants. Il s'agit 
dans une large mesure d'un problème d'opportunité, dont la solution peut 
légitimement varier selon les pays et les époques. Le présent article n'interdit pas 
que les Etats diffusent par l 'enseignement ou l'éducation des informations ou 
connaissances ayant, directement ou non, un caractère religieux ou 
philosophique. Toutefois, les Etats doivent veiller à ce que les informations ou 
connaissances figurant au programme soient diffusées de manière objective, 
critique et pluraliste. 11 leur est interdit de poursuivre au travers d'un 
enseignement un but d'endoctrinement qui ne respecterait pas les convictions 
religieuses et philosophiques des parents. En l'espèce, le cours d'éducation 
sexuelle litigieux visait à donner aux élèves une information objective et 
scientifique sur la vie sexuelle de l'être humain, les maladies vénériennes et le 
sida; il ne constituait pas la source d'un endoctrinement préconisant un 
comportement sexuel déterminé. En outre, les parents conservaient la faculté 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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d'éclairer et conseiller leurs enfants, d'exercer envers eux la fonction d'éducateur, 
de les orienter dans une direction conforme à leurs propres convictions religieuses 
ou philosophiques. Par ailleurs, la Constitution espagnole garantit aux personnes 
physiques et morales le droit de créer des établissements d'enseignement dans le 
respect des principes constitutionnels, ainsi que le droit de toute personne de 
recevoir une formation religieuse et morale en accord avec ses propres 
convictions. Conformément aux dispositions constitutionnelles, il existe en 
Espagne un large réseau d'écoles privées qui coexiste avec le système 
d'enseignement public régi par l'Etat. Les parents sont ainsi libres de confier 
leurs enfants à des écoles privées dispensant une éducation plus conforme à leur 
foi ou leurs opinions. En l'espèce, les requérants n'ont fait état d'aucun obstacle 
ayant empêché la seconde requérante de suivre sa scolarité dans un établissement 
privé. Dans la mesure où les parents ont opté pour l'enseignement public, le droit 
au respect de leurs croyances et idées tel que garanti par le présent article ne 
saurait être analysé comme leur conférant le droit d'exiger un traitement 
différencié pour leur fille : défaut manifeste de fondement. 

Jurisprudence citée par la Cour 

Kjeldsen, Busk Madsen et Pedersen c. Danemark, arrêt du 7 décembre 1976, 

série A n" 23 

K. c. Suède, requête n" 13800/88, décision de la Commission du 1" juillet 1991, 

Décisions et rapports 71 
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(...) 

E N F A I T 

Les r e q u é r a n t s [M. Ale jandro J i m é n e z Alonso et M Pi lar J i m é n e z 

M e r i n o ] sont deux re s so r t i s san t s espagnols , nés r e s p e c t i v e m e n t en 1948 

et 1983 et r é s idan t à L a m a d r i d (province de S a n t a n d e r ) . Le p r e m i e r 

r e q u é r a n t est le p è r e de la seconde r e q u é r a n t e . Il sont r e p r é s e n t é s 

d e v a n t la C o u r p a r M'' S. Rodr íguez -Monsa lve G a r r i g ó n , avocat au 

b a r r e a u de Val ladol id . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té exposés pa r les r e q u é r a n t s , 

peuven t se r é s u m e r c o m m e suit . 

D u r a n t l ' année scolaire 1996-1997, la r e q u é r a n t e , Pi lar J i m é n e z 

M e r i n o , a lors âgée de t r e i ze -qua to r ze a n s , suivait la h u i t i è m e a n n é e du 

cycle d ' éduca t i on obl iga to i re (Enseñanza General Obligatoria) d a n s un 

collège public de T r e c e n o , vil lage s i tué d a n s u n e zone ru ra l e de la région 

de C a n t a b r i e . Le p r e m i e r r e q u é r a n t , son p è r e , é t a i t p rofesseur d a n s ce 

m ê m e collège et t u t e u r scolaire d u r a n t c e t t e a n n é e scolaire . 

En m a i 1997, vers la fin de l ' année scola i re , le p rofesseur de sciences 

n a t u r e l l e s donna , d a n s le c a d r e de la m a t i è r e «fonc t ions v i t a l e s» , un 

cours sur la sexua l i t é h u m a i n e . C o m m e suppor t p é d a g o g i q u e , le 

professeur d i s t r i bua aux élèves u n e b r o c h u r e composée de q u a r a n t e -

deux feuil lets p r o v e n a n t d ' u n e pub l ica t ion éd i t ée en 1994 p a r le 

d é p a r t e m e n t de l 'Educa t ion du g o u v e r n e m e n t a u t o n o m e des C a n a r i e s . 

La b r o c h u r e en ques t ion c o m p r e n a i t les c h a p i t r e s s u i v a n t s : 

« C o n c e p t de s e x u a l i t é » ; 

« Nous s o m m e s des ê t r e s sexués » ; 

« C o n n a i s s a n c e du corps et d é v e l o p p e m e n t s e x u e l » ; 

« F é c o n d a t i o n , grossesse et a c c o u c h e m e n t » ; 

« C o n t r a c e p t i o n et a v o r t e m e n t » ; 

« M a l a d i e s s e x u e l l e m e n t t r ansmis s ib l e s et s ida» . 

Ces t ex t e s é t a i en t a c c o m p a g n é s de fiches d 'ac t iv i tés et d 'un 

vocabula i re de base . 

E s t i m a n t q u e le c o n t e n u de la b r o c h u r e excédai t de loin le t e r r a i n des 

sciences na tu re l l e s , et compor t a i t de vé r i t ab les o r i en t a t i ons en m a t i è r e 

sexuel le c o n t r a i r e s à ses convict ions m o r a l e s et re l ig ieuses , le p r e m i e r 

r e q u é r a n t , i nvoquan t en t a n t q u e p a r e n t son dro i t cons t i t u t i onne l au 

choix de l ' éduca t ion m o r a l e de sa fille, in forma le chef de l ' é t ab l i s sement 

scola i re q u e celle-ci n ' a s s i s t e ra i t pas a u x cour s d ' éduca t i on sexuel le . La 

r e q u é r a n t e n ' a s s i s t a pas au cours en q u e s t i o n et , lors de l ' e x a m e n final 
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de la m a t i è r e , refusa de r é p o n d r e aux ques t i ons . P a r c o n s é q u e n t , elle fut 

reca lée et du t r edoub le r son a n n é e scolaire . 

Le r e q u é r a n t p r é s e n t a alors un recours a d m i n i s t r a t i f a u p r è s du 

min i s t è r e de l 'Educa t ion et de la C u l t u r e . P a r u n e décis ion du 22 juillet 

1997, le d i r e c t e u r provincial du m i n i s t è r e re je ta le r ecours . C o n t r e c e t t e 

décis ion, le r e q u é r a n t saisit le T r i b u n a l s u p é r i e u r de j u s t i c e ( c h a m b r e 

a d m i n i s t r a t i v e ) de C a n t a b r i c le 12 d é c e m b r e 1997 d ' un recours spécial 

en p ro t ec t i on de ses d ro i t s f o n d a m e n t a u x . Il se p la igna i t n o t a m m e n t de 

l 'absence de consu l t a t ion des p a r e n t s sur le c o n t e n u du cours d ' éduca t i on 

s e x u e l l e , de la c o m p o s a n t e d ' o rd re c l a i r emen t mora l de s o n c o n t e n u , et 

d ' une a t t e i n t e à son droi t à la l iber té d ' é d u c a t i o n g a r a n t i p a r l 'ar t ic le 27 

§ 3 de la C o n s t i t u t i o n , au pr inc ipe de non-d i sc r imina t ion p roc l amé pa r 

l 'ar t icle 14, et au droit à la l iber té re l ig ieuse et de p e n s é e énoncé à 

l 'ar t icle 16 de la C o n s t i t u t i o n . 

Pa r un j u g e m e n t con t rad ic to i r e du 23 m a r s 1997 r e n d u a p r è s la t e n u e 

d ' u n e a u d i e n c e , le T r i b u n a l s u p é r i e u r de ju s t i ce de C a n t a b r i e re je ta le 

recours . La décis ion a t t a q u é e é ta i t conforme aux dro i t s f o n d a m e n t a u x de 

la C o n s t i t u t i o n invoqués . Le t r i b u n a l , se r é fé ran t à d i f férentes 

d isposi t ions i n t e r n a t i o n a l e s appl icab les en la m a t i è r e , tel les q u e le 

Pro tocole n" 1 à la Conven t i on e u r o p é e n n e des Dro i t s de l ' H o m m e , la 

Conven t i on de l ' U N E S C O du 14 d é c e m b r e 1960 re la t ive à la lu t t e con t re 

la d i sc r imina t ion d a n s le d o m a i n e de l ' éduca t ion , et la Conven t i on sur les 

d ro i t s de l 'enfant de 1989, ainsi q u e sur la j u r i s p r u d e n c e du T r i b u n a l 

cons t i t u t i onne l , déc l a r a n o t a m m e n t : 

«(...) Le droit des parents à ce que leurs enfants reçoivent une éducation conforme à 

leurs convictions, suppose, dans une société pluraliste, le droit de choisir, droit lié à la 

liberté de création de centres scolaires, de sorte que les parents puissent choisir 

l 'établissement scolaire adapté à leurs croyances et idées. Toutefois, cela ne suppose 

pas, ni ne peut supposer, le droit d'imposer aux autres ses propres convictions, ni la 

possibilité d'exiger un traitement différencié en accord avec de telles convictions. 

(...) L'articulation du respect de ses convictions, moyennant le droit de choisir 

librement le centre scolaire, découle de certains textes légaux ainsi que des 

déclarations du Tribunal constitutionnel et du Tribunal suprême et s'appuie sur eux. 

(...) L'article 4 de la loi organique n" 8/1985, du 3 juillet, relative au droit à l'éducation 

précise que : 

«les parents ou tuteurs ont droit, conformément à ce que les dispositions légales 

établissent : 

a) A ce que leurs enfants (...) reçoivent une éducation conforme aux buts établis 

dans la Constitution et dans la présente loi. 

b) A choisir un centre scolaire distinct de ceux créés par les pouvoirs publics. 

c) A ce que leurs enfants (...) reçoivent une formation religieuse et morale en 

accord avec leurs propres convictions. » 
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De cette disposition dérive clairement le lien légal entre le droit de choisir un centre 

distinct de ceux créés par les pouvoirs publics, et le droit à l'éducation conforme à ses 

propres convictions. 

(...) 

En conclusion, le droit des parents à l'éducation de leurs enfants en accord avec leurs 

propres convictions morales, religieuses et idéologiques ne constitue pas un droit 

absolu, mais doit être déterminé en relation avec les droits que la Constitution 

reconnaît aux autres acteurs de la communauté éducative, de sorte qu'il n'est pas juste 

de tenter d'imposer une différence de trai tement ou une discrimination positive sur la 

base de ses propres idées, ni de choisir ou de prédéterminer, en fonction de ses idées 

particulières, le contenu d'un projet éducatif dans un établissement public, dès lors 

que le droit à un type déterminé d'éducation est assuré moyennant le droit de création 

d'établissements d'enseignement [privés] ; ces derniers pouvant soutenir un projet 

éducatif déterminé, à la différence de ce qui se passe avec l 'enseignement public dans 

un Etat pluraliste, auquel s'ajoute le droit des parents de choisir le type d'enseignement 

qu'ils souhaitent voir dispenser à leurs enfants.» 

C o n t r e ce j u g e m e n t , le r e q u é r a n t fo rma un recours d'amparo devan t le 

T r i b u n a l cons t i t u t ionne l en i nvoquan t les ar t ic les 27 § 3 (droit des p a r e n t s 

de choisir la fo rma t ion re l ig ieuse et m o r a l e q u e reçoivent leurs enfan t s ) , 

14 (pr incipe de non-d i sc r imina t ion) et 24 (droi t à u n procès équ i t ab le ) de 

la C o n s t i t u t i o n . P a r u n e décision du 11 m a r s 1999, la h a u t e j u r id i c t ion 

d é c l a r a i r recevable le r ecours p o u r défaut man i fes t e de f o n d e m e n t , par 

les motifs su ivan ts : 

«L'article 27 de la Constitution espagnole reconnaît des droits à tous ceux qui 

participent à l'activité éducative, ce qui suppose qu'en cas de conflit, il faudra assurer 

une pondération entre les différents intérêts enjeu. Dans le présent cas, le tribunal aquo 

a assuré une pondération adéquate entre les différents intérêts en conflit en soulignant 

qu'il s'agissait de l 'enseignement public. Dans le contexte de ce type d'enseignement, la 

neutralité idéologique doit être respectée, comme l'a soutenu ce tribunal (...). Dans le 

cas d'espèce, cette neutrali té a été respectée de sorte que la pondération assurée par le 

tribunal a quo n'a été ni arbitraire ni absurde et qu'elle ne peut ainsi faire l'objet d'une 

révision par la voie de Vamparo (...). Il n'y a pas eu non plus atteinte au principe de 

l'égalité énoncé à l'article 14 dès lors qu'aucun terme de comparaison idoine n'est 

apporté à l'appui du recours.» 

B. Le dro i t i n t e r n e p e r t i n e n t 

/. La Constitution 

Article 27 

«1. Toutes les personnes ont droit à l'éducation. La liberté d'enseignement est 

reconnue. 

2. L'éducation a pour but le plein épanouissement de la personnalité humaine, dans 

le respect des principes démocratiques de la vie en commun et des droits et libertés 

fondamentaux. 
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3. Les pouvoirs publics garantissent le droit des parents à ce que leurs enfants 

reçoivent une formation religieuse et morale en accord avec leurs propres convictions. 

(...) 

6. La liberté de créer des centres d'enseignement, dans le respect des principes 
constitutionnels, est reconnue aux personnes physiques et morales. 

(...) 

9. Les pouvoirs publics aideront les centres d'enseignement réunissant les conditions 
établies par la loi. 

( • • • ) » 

2. La loi organique n" 1/1999 du 3 octobre relative à l'aménagement général du 

système éducatif 

Préambule 

«(...) La Constitution confère à tous les Espagnols le droit à l'éducation. Elle garantit 

la liberté d'enseignement (...) et de création de centres scolaires, ainsi que le droit de 

recevoir une formation religieuse et morale en accord avec ses propres convictions. Elle 

reconnaît la participation des parents , professeurs et élèves dans le contrôle et la gestion 

des établissements scolaires soutenus par des fonds publics. (...) » 

Article premier 

«Le système éducatif espagnol, établi en accord avec les principes et valeurs de la 

Constitution, et fondé sur le respect des droits et libertés qui sont reconnus par celle-ci 

ainsi que par la loi n° 8/1985 du 3 juillet relative au droit à l'éducation, s'orientera vers la 

réalisation des finalités suivantes prévues dans la loi précitée (...) » 

C o n f o r m é m e n t aux d ispos i t ions cons t i t u t ionne l l e s et législat ives 

s u s m e n t i o n n é e s , il exis te en E s p a g n e u n large r é seau d 'écoles pr ivées 

subven t ionnées p a r l 'Eta t qu i coexis te avec le sys t ème de l ' e n s e i g n e m e n t 

publ ic . 

G R I E F S 

Les r e q u é r a n t s se p l a ignen t q u e les décis ions , t a n t a d m i n i s t r a t i v e s q u e 

j ud i c i a i r e s , r e j e t an t les r ecour s qu ' i l s ont p r é s e n t é s con t r e la décision 

d é c l a r a n t la seconde r e q u é r a n t e inadmiss ib le aux e x a m e n s de sciences 

n a t u r e l l e s en ra ison de son refus d ' a s s i s t e r au cours d ' éduca t i on sexuel le , 

on t violé l 'ar t icle 2 du Protocole n" 1. 

Les r e q u é r a n t s se p la ignen t é g a l e m e n t q u e le fait d 'avoir obligé la 

seconde r e q u é r a n t e à passe r u n e ép reuve de fin d ' a n n é e en sciences 

n a t u r e l l e s alors qu 'e l l e avai t réuss i t o u t e s les éva lua t ions par t i e l l es , 

e x a m e n qui n ' a é té imposé à a u c u n a u t r e élève de son cour s , cons t i tue 
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u n e violat ion du pr inc ipe de non-d i sc r imina t ion g a r a n t i pa r l 'ar t icle 14 de 

la Conven t ion . 

Invoquan t l 'ar t ic le 6 § 1 de la C o n v e n t i o n , les r e q u é r a n t s se p la ignen t 

de l ' appréc ia t ion des é l é m e n t s de l 'affaire à l aque l le les t r i b u n a u x 

i n t e r n e s se sont l ivrés, et e s t i m e n t q u e leur cause n ' a pas é té e x a m i n é e 

é q u i t a b l e m e n t . 

E N D R O I T 

1. Les r e q u é r a n t s se p l a ignen t q u e les décis ions , t a n t admin i s t r a t i ve s 

q u e jud ic i a i r e s r e j e t an t les r ecour s qu ' i l s ont p r é s e n t é s con t r e la décision 

d é c l a r a n t la seconde r e q u é r a n t e inadmiss ib le aux e x a m e n s de sciences 

n a t u r e l l e s en ra i son de son refus d ' a ss i s t e r au cours d ' éduca t i on sexuel le , 

ont violé l 'ar t icle 2 du Pro tocole n° 1, ainsi libellé : 

«Nul ne peut se voir refuser le. droit à l'instruction. L'Etat, dans l'exercice des 

fonctions qu'il assumera dans le domaine de l'éducation et de l 'enseignement, 

respectera le droit des parents d'assurer cette éducation et cet enseignement 

conformément à leurs convictions religieuses et philosophiques.» 

La C o u r r appe l l e q u e , selon sa j u r i s p r u d e n c e , la seconde p h r a s e de 

l 'ar t ic le 2 s ' impose aux E t a t s c o n t r a c t a n t s d a n s l 'exercice de l ' ensemble 

des fonctions don t ils se c h a r g e n t en m a t i è r e d ' éduca t i on et 

d ' e n s e i g n e m e n t , y compr i s celle qu i consis te à o rgan i se r et f inancer u n 

e n s e i g n e m e n t publ ic . En o u t r e , la seconde p h r a s e de l 'ar t icle 2 doi t se 

lire en combina i son avec la p r e m i è r e qu i consacre le dro i t de chacun à 

l ' ins t ruc t ion . C 'es t sur ce droi t f o n d a m e n t a l q u e se greffe le dro i t des 

p a r e n t s au r e spec t de leurs convict ions re l ig ieuses et ph i losoph iques , e t 

la p r e m i è r e p h r a s e ne d i s t ingue pas p lus q u e la seconde e n t r e 

l ' e n s e i g n e m e n t publ ic et l ' e n s e i g n e m e n t pr ivé . La seconde ph ra se de 

l 'ar t ic le 2 vise en s o m m e à s a u v e g a r d e r la possibi l i té d ' un p lu ra l i sme 

éducatif , essent ie l à la p r é se rva t i on de la «soc ié té d é m o c r a t i q u e » telle 

que la conçoit la Conven t ion . En ra i son du poids de l 'E ta t m o d e r n e , c'est 

s u r t o u t pa r l ' e n s e i g n e m e n t publ ic q u e doit se réa l i se r ce desse in ( a r r ê t 

Kjeldsen, Busk M a d s e n et P e d e r s e n c. D a n e m a r k du 7 d é c e m b r e 1976, 

sér ie A n " 23 , pp. 24-25, § 5 0 ) . 

La C o u r r appe l l e é g a l e m e n t que la déf ini t ion et l ' a m é n a g e m e n t du 

p r o g r a m m e des é t u d e s re lèvent en pr inc ipe de la c o m p é t e n c e des E t a t s 

c o n t r a c t a n t s . Il s 'agit , dans une la rge m e s u r e , d ' un p r o b l è m e 

d ' o p p o r t u n i t é sur leque l la C o u r n ' a pas à se p rononce r , et don t la 

solut ion peu t l é g i t i m e m e n t va r i e r selon les pays et les époques . Par 

a i l leurs , la seconde p h r a s e de l 'ar t ic le 2 dud i t Pro tocole n ' e m p ê c h e pas 

les E t a t s de r é p a n d r e pa r l ' e n s e i g n e m e n t ou l ' éduca t ion des in format ions 

ou conna i s sances ayan t , d i r e c t e m e n t ou non , un c a r a c t è r e re l ig ieux ou 

ph i losoph ique . Toutefo is , en s ' a c q u i t t a n t des fonct ions a s s u m é e s p a r lui 
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en m a t i è r e d ' éduca t i on et d ' e n s e i g n e m e n t , l 'E ta t doit veiller à ce que les 

i n fo rma t ions ou conna i s sances f igurant au p r o g r a m m e soient diffusées de 

m a n i è r e object ive, c r i t ique et p lu ra l i s t e . Elle lui in te rd i t de poursu iv re u n 

bu t d ' e n d o c t r i n e m e n t qu i puisse ê t r e cons idé ré c o m m e ne r e s p e c t a n t pas 

les convict ions re l ig ieuses et ph i losophiques des p a r e n t s . Là se p lace la 

l imi te à ne pas d é p a s s e r (a r rê t Kjeldsen, Busk M a d s c n et P e d e r s e n 

p réc i t é , pp. 26-27, § 53) . 

En l 'espèce, la C o u r c o n s t a t e q u e le cours d ' éduca t ion sexuel le l i t igieux 

t e n d a i t à p r o c u r e r aux élèves u n e in fo rma t ion objective et sc ient i f ique sur 

la vie sexuel le de l ' ê t re h u m a i n , les m a l a d i e s v é n é r i e n n e s et le s ida. C e t t e 

b r o c h u r e essayai t de les a l e r t e r sur les grossesses non dés i r ées , le r i sque 

de grossesse à un âge de plus en plus précoce , les m é t h o d e s de 

c o n t r a c e p t i o n et les m a l a d i e s s e x u e l l e m e n t t r ansmiss ib l e s . Il s 'agit là 

d ' i n fo rma t ions de c a r a c t è r e géné ra l pouvant ê t r e conçues c o m m e 

d ' i n t é r ê t g é n é r a l et qui ne cons t i t uen t point une t e n t a t i v e 

d ' e n d o c t r i n e m e n t visant à p réconise r u n c o m p o r t e m e n t sexuel 

d é t e r m i n é . Pa r a i l leurs , ce t t e i n fo rma t ion ne touche pas au dro i t des 

p a r e n t s d ' éc la i re r et consei l ler l eurs en fan t s , d ' exe rce r envers eux l eu rs 

fonctions na tu re l l e s d ' é d u c a t e u r s , de les o r i e n t e r dans u n e d i rec t ion 

conforme à leurs p r o p r e s convict ions re l ig ieuses ou ph i losophiques 

(ibidem, pp . 27-28, § 54). 

En o u t r e , la C o u r cons t a t e que la C o n s t i t u t i o n g a r a n t i t aux p e r s o n n e s 

phys iques et m o r a l e s le droi t de c rée r des c e n t r e s d ' e n s e i g n e m e n t d a n s le 

respec t des pr inc ipes cons t i t u t i onne l s , ainsi q u e le droi t de t o u t e p e r s o n n e 

de recevoir une fo rma t ion re l ig ieuse et m o r a l e en accord avec ses p rop res 

convict ions . C o m m e le soul igne le T r i b u n a l s u p é r i e u r de ju s t i ce de 

C a n t a b r i e d a n s son j u g e m e n t , c e t t e l ibe r té suppose , « d a n s u n e société 

p lu ra l i s t e , le dro i t de choisir , droi t lié à la l ibe r té de c réa t ion de c e n t r e s 

scolaires , de sor te que les p a r e n t s pu issen t choisir l ' é t ab l i s semen t scolaire 

a d a p t é à leurs c royances et idées» . C o n f o r m é m e n t aux disposi t ions 

cons t i t u t ionne l l e s , il ex is te en E s p a g n e un la rge r é seau d 'écoles pr ivées 

qu i coexis te avec le sys t ème de l ' e n s e i g n e m e n t publ ic régi p a r l 'E ta t . Les 

p a r e n t s sont ainsi l ibres de confier leurs enfan t s à des écoles pr ivées 

d i s p e n s a n t une éduca t ion plus conforme à l eu r foi ou leurs opinions . O r , 

d a n s le cas p r é sen t , les r e q u é r a n t s n 'on t pas fait é t a t d ' u n q u e l c o n q u e 

obs tac le ayan t e m p ê c h é la seconde r e q u é r a n t e d'y suivre sa scolar i té . 

D a n s la m e s u r e où les p a r e n t s on t op té p o u r l ' e n s e i g n e m e n t publ ic , le 

droi t au respec t de leurs c royances et idées tel q u e g a r a n t i pa r l 'ar t ic le 2 

du Protocole n° 1 ne s au ra i t ê t r e analysé c o m m e leur conféran t le droi t 

d ' ex ige r u n t r a i t e m e n t différencié de l ' e n s e i g n e m e n t i m p a r t i à l eu r fille 

en accord avec l eu rs p r o p r e s convict ions. 

C o m p t e t e n u de ce qu i p r é c è d e , la C o u r e s t ime q u e ce t t e p a r t i e de la 

r e q u ê t e doi t ê t r e re je tée c o m m e é t a n t m a n i f e s t e m e n t ma l fondée en 

app l ica t ion de l 'ar t ic le 35 § 3 de la Conven t ion . 
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Déclare la r e q u ê t e i r recevable . 

2. Les r e q u é r a n t s se p l a ignen t é g a l e m e n t q u e le fait d 'avoir obligé la 

seconde r e q u é r a n t e à passer une ép reuve de fin d ' a n n é e en sciences 

na tu re l l e s alors qu 'e l le avai t réuss i t o u t e s les éva lua t ions par t i e l l es , 

e x a m e n qu i n ' a é té imposé à a u c u n a u t r e élève de son cours , cons t i tue 

u n e viola t ion d u pr inc ipe de non-d i sc r imina t ion g a r a n t i p a r l ' a r t ic le 14 

de la Conven t ion . 

La C o u r e s t i m e q u e le fait q u e la seconde r e q u é r a n t e ait é té obl igée de se 

s o u m e t t r e à u n e x a m e n d a n s une m a t i è r e faisant p a r t i e de l ' e n s e i g n e m e n t 

scolaire en ra ison de son absence vo lon ta i r e à u n e p a r t i e des cour s , n e 

cons t i tue en soi a u c u n t r a i t e m e n t d i s c r imina to i r e co n t r a i r e à l 'ar t ic le 14 

de la C o n v e n t i o n . Il s ' ensui t q u e ce gr ief doit ê t r e re je té c o m m e é t a n t 

m a n i f e s t e m e n t ma l fondé en app l ica t ion de l 'ar t ic le 35 § 3 de la Conven t ion . 

3. I nvoquan t l 'ar t ic le 6 § 1 de la C o n v e n t i o n , les r e q u é r a n t s se 

p la ignen t de l ' appréc ia t ion des é l é m e n t s de l 'affaire à laquel le les 

t r i b u n a u x i n t e r n e s se sont livrés, et e s t i m e n t que leur cause n 'a pas é té 

e x a m i n é e é q u i t a b l e m e n t . 

La pa r t i e p e r t i n e n t e de l 'ar t icle 6 § 1 se lit c o m m e suit : 

«Toute personne a droil à ce que sa cause soit entendue équitablement (...) par un 

tribunal (...) qui décidera (...) des contestations sur ses droits et obligations de caractère 

civil (...)» 

La C o u r r appe l l e qu 'e l l e a p o u r seule t â c h e , c o n f o r m é m e n t à l 'ar t icle 19 

de la C o n v e n t i o n , d ' a s s u r e r le respec t des e n g a g e m e n t s r é s u l t a n t de la 

Conven t i on p o u r les P a r t i e s c o n t r a c t a n t e s . En par t i cu l i e r , elle n ' es t pas 

c o m p é t e n t e pour e x a m i n e r u n e r e q u ê t e re la t ive à des e r r e u r s de fait ou 

de droi t p r é t e n d u m e n t c o m m i s e s p a r u n e j u r id i c t i on i n t e r n e , sauf si, et 

d a n s la m e s u r e où, ces e r r e u r s lui s e m b l e n t suscept ib les d 'avoi r e n t r a î n é 

une a t t e i n t e aux dro i t s et l iber tés g a r a n t i s par la Conven t i on . Elle 

rappe l le é g a l e m e n t que la ques t ion de l ' admiss ibi l i té des p reuves ainsi 

q u e celle de leur force p r o b a n t e re lèvent e s s en t i e l l emen t du droi t i n t e r n e 

(K. c. S u è d e , r e q u ê t e n" 13800/88, décis ion d e la C o m m i s s i o n d u 1 e r ju i l l e t 

1991, Décis ions et r a p p o r t s 71 , p . 94). 

A cet é g a r d , la C o u r relève q u e la cause des r e q u é r a n t s a é t é e x a m i n é e 

pa r p lus ieurs j u r id i c t ions i n t e r n e s devan t lesquel les ils ont pu exposer les 

a l l éga t ions et moyens de dé fense qu ' i l s on t e s t i m é s u t i les . Elle n o t e q u e les 

décisions c r i t i quées sont i n t e rvenues à la sui te d ' u n e p r o c é d u r e 

con t r ad i c to i r e et sur la base d e p reuves d i scu tées pa r les p a r t i e s au lit ige. 

Il s 'ensui t q u e ce t t e p a r t i e de la r e q u ê t e doi t ê t r e re je tée c o m m e é t a n t 

m a n i f e s t e m e n t ma l fondée en app l ica t ion de l 'ar t icle 35 § 3 de la 

Conven t i on . 

P a r ces mot i fs , la Cour , à l ' u n a n i m i t é , 
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SUMMARY' 

Father's refusal to allow his daughter to attend sex-education classes at her 
State school 

Article 2 of Protocol No. 1 

Respect for parents' religious convictions - Respect for parents' philosophical convictions -
Father's refusal to allow daughter to attend sex-education classes at her State school - Sex-
education classes in State school - Teaching in State schools - Content of curriculum -
Objective and pluralistic leaching - No indoctrination - Existence of private schools 

* 
* * 

During the school year 1996/97 the second applicant, aged 13, who is the daughter 
of the first applicant, attended a State school. A sex-education class was given as 
part of the natural sciences course and a booklet published by the authorities was 
distributed to the pupils. The first applicant considered that the content of the 
booklet in question went beyond the strict scope of natural sciences teaching and 
interfered with his moral and religious convictions. The second applicant did not 
attend the following sex-education classes and refused to answer questions on the 
subject when she sat the final examination. She had to repeat the school year. The 
first applicant lodged an administrative application, which was dismissed. He then 
lodged an appeal with the High Court of Justice, which also dismissed his 
complaints. Lastly, he lodged an amparo appeal with the Constitutional Court. His 
appeal was dismissed. 

Held 
Article 2 of Protocol No. 1: The setting and planning of the curriculum fell in 
principle within the competence of the Contracting States. That mainly involved 
questions of expediency, whose solution could legitimately vary according to the 
country and the era. Article 2 of Protocol No. 1 did not prevent States from 
imparting through teaching or education information or knowledge of a directly 
or indirectly religious or philosophical kind. However, the States had to ensure 
that information or knowledge included in the curriculum was conveyed in an 
objective, critical and pluralistic manner. The State was forbidden to pursue an 
aim of indoctrination that might be considered as not respecting parents ' 
religious and philosophical convictions. In the case in question, the sex-education 
classes were designed to provide pupils with objective and scientific information on 
the sex life of human beings, venereal diseases and Aids. It did not amount to 
indoctrination aimed at advocating particular sexual behaviour. Furthermore, 
parents retained the right to enlighten and advise their children, to exercise with 
regard to their children parental functions as educators, or to guide their children 

1. This summary by the Registry docs not bind the Court. 
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on a path in line with the parents ' own religious or philosophical convictions. 
Besides that, the Spanish Constitution guaranteed to all natural and legal 
persons the right to establish schools in a manner consistent with constitutional 
principles and the right of everyone to receive a religious and moral education in 
accordance with their own convictions. In conformity with constitutional 
principles, there was a wide network of private schools in Spain which coexisted 
with the State-run system of public education. Parents were thus free to enrol 
their children in private schools providing an education better suited to their 
faith or opinions. In the case in question, the applicants had not referred to any 
obstacle preventing the second applicant from attending such a private school. In 
so far as the parents had opted for a State school, the right to respect for their 
beliefs and ideas as guaranteed by Article 2 of Protocol No. 1 could not be 
construed as conferring on them the right to demand different t reatment in the 
education of their daughter: manifestly ill-founded. 

Case-law cited by the Court 

Kjeldscn, Busk Madsen and Pedersen v. Denmark, judgment of 7 December 1976, 
Series A no. 23 
K. v. Sweden, application no. 13800/88, Commission decision of 1 July 1991, 
Decisions and Reports 71 
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T H E F A C T S 

T h e app l i can t s [Mr Ale jandro J i m é n e z Alonso and Pi lar J i m é n e z 

Mer ino ] a r e two Span ish na t iona l s , b o r n in 1948 and 1983 respect ively. 

T h e y live in L a m a d r i d ( S a n t a n d e r province) . T h e first app l i can t is the 

fa ther of the second app l i can t . T h e y were r e p r e s e n t e d before the C o u r t 

by Mr S. Rodr íguez -Monsa lve G a r r i g ó n , of the Val ladol id Bar . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the app l i can t s , m a y be 

s u m m a r i s e d as follows. 

D u r i n g the school year 1996/97 the second app l i can t , Pi lar J i m é n e z 

M e r i n o , t h e n aged 13-14, was in the e igh th yea r of compul so ry educa t ion 

(Enseñanza General Obligatoria) in a S t a t e school of T r e c e n o , a village 

s i t u a t e d in a ru r a l a r e a of t he C a n t a b r i a region . T h e first app l i can t , her 

fa ther , was a t e a c h e r a t t h e school a n d h e r pe r sona l t u t o r d u r i n g tha t 

school year . 

In May 1997, towards the end of the school year , t he n a t u r a l sciences 

t e a c h e r held classes on h u m a n sexual i ty as p a r t of t he "Vi ta l funct ions" 

syllabus. As a t e a c h i n g aid, t he t e a c h e r d i s t r i bu t ed to the pupi ls a 42-page 

booklet from a publ ica t ion ed i ted in 1994 by the D e p a r t m e n t of Educa t ion 

of the A u t o n o m o u s G o v e r n m e n t of t he C a n a r y Is lands . 

T h e booklet in ques t ion compr i sed the following c h a p t e r s : "Concep t of 

sexual i ty" ; "We a re sexual be ings" ; "Body a w a r e n e s s a n d sexual 

d e v e l o p m e n t " ; "Fer t i l i sa t ion , p r e g n a n c y a n d ch i ldb i r th" ; " C o n t r a c e p t i o n 

and abor t ion" ; "Sexual ly t r a n s m i t t e d d i seases and Aids" . 

T h o s e c h a p t e r s inc luded c o m p r e h e n s i o n ques t ions and basic 

t e rminology . 

T h e first app l i can t , who cons idered t h a t the con t en t s of t he booklet 

wen t well beyond the scope of n a t u r a l sciences and con t a ined ac tua l 

guide l ines on sexual i ty which were c o n t r a r y to his m o r a l a n d rel igious 

convict ions, in formed the h e a d m a s t e r of t he school t h a t his d a u g h t e r 

would not be a t t e n d i n g the sex-educa t ion classes. H e re fe r red , in his 

capac i ty as p a r e n t , to his cons t i t u t i ona l r ight to choose his d a u g h t e r ' s 

mora l educa t ion . T h e second app l ican t did not a t t e n d the classes in 

ques t ion a n d refused to answer the ques t i ons when she sat t he final 

e x a m i n a t i o n in the subject . C o n s e q u e n t l y , she failed t he e x a m i n a t i o n 

a n d had to r e p e a t t h e school year . T h e first app l i can t t h e n lodged an 

a d m i n i s t r a t i v e app l ica t ion wi th the M i n i s t r y of E d u c a t i o n a n d C u l t u r e . 

In a decis ion of 22 J u l y 1997, the provincial d i rec to r of t he min is t ry 

re jec ted the appl ica t ion . O n 12 D e c e m b e r 1997 the app l ican t lodged a 
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special appea l for p ro tec t ion of f u n d a m e n t a l r igh t s wi th the H i g h C o u r t of 

J u s t i c e (Admin i s t r a t ive Division) of C a n t a b r i a . H e compla ined , inter alia, 
of t he lack of consu l t a t ion wi th p a r e n t s r e g a r d i n g the con t en t of the sex-

educa t ion classes; of t he clearly m o r a l c o m p o n e n t of the course ; of an 

in f r ingemen t of his r igh t to f reedom of choice of educa t ion g u a r a n t e e d by 

Art ic le 27 § 3 of t h e C o n s t i t u t i o n ; of a n in f r ingemen t of the pr inciple of 

non-d i sc r imina t ion p roc l a imed by Art ic le 14; a n d an in f r ingemen t of t h e 

r ight to f reedom of rel igion and t h o u g h t laid down in Art ic le 16 of t he 

C o n s t i t u t i o n . 

In a j u d g m e n t de l ivered on 23 M a r c h 1997, af ter a h e a r i n g in which 

bo th pa r t i e s had m a d e submiss ions , t he C a n t a b r i a High C o u r t of J u s t i c e 

d i smissed the a p p e a l . It held t h a t the min i s t ry ' s decision had been in 

conformi ty wi th t he f u n d a m e n t a l r igh t s e n s h r i n e d in the C o n s t i t u t i o n . 

Re fe r r ing to var ious appl icable i n t e r n a t i o n a l provis ions, such as Protocol 

No. 1 to t he E u r o p e a n Conven t ion on H u m a n Righ t s , the U n e s c o 

Conven t i on aga ins t D i s c r i m i n a t i o n in Educa t ion (14 D e c e m b e r 1960), 

t he 1989 Conven t i on on the R igh t s of t he Chi ld a n d the case- law of the 

C o n s t i t u t i o n a l C o u r t , the court held, inter alia: 

"... The right of parents to provide their children with an education in accordance with 
their convictions presupposes, in a pluralist society, the right to choose, that right being 
linked to the freedom to establish schools so that parents can choose one adapted to 
their beliefs and ideas. However, that does not presuppose, nor can it presuppose, the 
right to impose one's personal convictions on others or to request different t reatment in 
accordance with such convictions. 

... The enunciation of respect for personal convictions, in the form of the right to 
freely choose a school, derives from and is based on certain legal provisions and 
statements of the Constitutional Court and the Supreme Court . 

... Section 4 of Institutional Law no. 8/1985 of 3 July on the right to education states: 

'parents or guardians shall be entitled, in accordance with the legal provisions: 

(a) To provide their children ... with an education in conformity with the aims laid 
down in the Constitution and the present Law. 

(b) To choose a different school from those set up by the public authorities. 

(c) To provide ... their children with religious and moral education in conformity 
with their own convictions.' 

There is, accordingly, a clear legal link between the right to choose a different school 
from those set up by the public authorities and the right to an education in conformity 
with one's own convictions. 

In conclusion, the right of parents to educate their children in accordance with their 
own moral, religious and ideological convictions is not an absolute right, but must be 
determined in relation to the rights which the Constitution guarantees to other 
partners in the educational community, so that it is not fair to at tempt to impose a 
difference of t reatment or positive discrimination on the basis of one's own ideas, or to 
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choose or predetermine, on the basis of one's particular ideas, the contents of a school 
curriculum in a State establishment, since the right to a particular type of education is 
ensured by means of the right to establish (private] schools; the latter can offer a special 
curriculum, unlike the position in State schools in a pluralist State, and parents have the 
right to choose the type of education which they wish their children to receive." 

T h e first app l i can t lodged a n amparo appea l aga ins t t ha t j u d g m e n t wi th 

t he C o n s t i t u t i o n a l C o u r t . H e rel ied on Art ic le 27 § 3 ( r ight of p a r e n t s to 

choose the i r ch i ld ren ' s rel igious a n d mora l e d u c a t i o n ) , Art ic le 14 

(pr inciple of non-d i sc r imina t ion ) and Art ic le 24 (r ight to a fair t r ia l) of 

t he C o n s t i t u t i o n . In a decis ion of 11 M a r c h 1999, t he C o n s t i t u t i o n a l 

C o u r t dec l a red the appea l inadmiss ib le on the g r o u n d tha t it was 

mani fes t ly i l l-founded, for the following reasons : 

"Article 27 of the Spanish Constitution recognises rights in favour of all those who 
participate in the education system, which presupposes that, in the event of dispute, a 
balance has to be struck between the different interests in issue. In the instant case, the 
trial court adequately weighed the various conflicting interests while stressing that 
State education was involved. In the context of that type of education, ideological 
neutrality has to be preserved, as the court affirmed ... In the instant case, neutrality 
was preserved, with the result that the trial court's decision was neither arbitrary nor 
absurd and thus cannot be reviewed in amparo proceedings ... Nor has there been an 
infringement of the principle of equality laid down in Article 14 since no relevant term 
of comparison has been submitted in support of the appeal." 

B. R e l e v a n t d o m e s t i c law 

1. The Constitution 

Article 27 

" 1 . Everyone has a right to education. The freedom of teaching is hereby recognised. 

2. The purpose of education is the lull development of the human personality in a 
maimer consistent with the democratic principles of coexistence and fundamental rights 
and freedoms. 

3. The public authorities shall guarantee the right of parents to provide their 
children with a religious and moral education in accordance with their own convictions. 

6. Natural and legal persons shall have the right to set up teaching institutions in a 
manner consistent with constitutional principles. 

9. The public authorities shall assist teaching institutions satisfying the conditions 
established by law. 
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2. Institutional Law no. 1/1999 of 3 October on the general planning of the 
educational system 

Preamble 

"... The Constitution confers on all Spaniards a right to education. It guarantees 
freedom of teaching ... and of setting up schools, and the right to receive religious and 
moral instruction in accordance with personal convictions. It recognises the right of 
parents, teachers and pupils to participate in the supervision and management of 
publicly funded schools. ..." 

Section 1 

"The Spanish education system, established in accordance with the principles and 
values of the Constitution and founded on the respect of the rights and liberties 
recognised by the Constitution and by Law no. 8/1985 of 3 July on the right to 
education, shall be geared towards the achievement of the following aims set forth in 
the above-mentioned Law ..." 

In acco rdance wi th t he above -men t ioned cons t i tu t iona l and legislat ive 
provisions, t h e r e is a wide ne twork of S ta te - subs id i sed pr iva te schools in 
Spain , which coexist wi th t he S t a t e school sys tem. 

C O M P L A I N T S 

T h e app l i can t s c o m p l a i n e d tha t bo th the a d m i n i s t r a t i v e and judic ia l 
decisions d i smiss ing the i r appea l s aga ins t the decis ion failing t he second 
appl ican t in he r n a t u r a l sciences e x a m i n a t i o n s on accoun t of her refusal to 
a t t e n d the sex-educa t ion class infr inged Ar t ic le 2 of Protocol No . 1. 

T h e app l i can t s also compla ined t h a t t he fact t h a t t he second app l ican t 
had been obliged to sit an end-of-year e x a m in n a t u r a l sciences desp i t e 
hav ing passed all he r m i d - t e r m e x a m i n a t i o n s , w h e r e a s no o t h e r pupil in 
he r class had been m a d e to sit it, cons t i t u t ed a violat ion of the pr inciple of 
non-d i sc r imina t ion g u a r a n t e e d by Art ic le 14 of t he Conven t ion . 

Relying on Art ic le 6 § 1 of the C o n v e n t i o n , t he app l i can t s compla ined of 
the d o m e s t i c c o u r t s ' a s s e s s m e n t of t he evidence in t he case and s u b m i t t e d 
tha t they had not b e e n given a fair h e a r i n g . 

T H E L A W 

1. T h e app l i can t s c o m p l a i n e d t h a t bo th the a d m i n i s t r a t i v e and jud ic ia l 
decisions d i smiss ing t he i r appea l s aga ins t the decis ion failing the second 
app l ican t in he r n a t u r a l sciences e x a m i n a t i o n s on accoun t of he r refusal to 
a t t e n d the sex-educa t ion class infr inged Art ic le 2 of Protocol No . 1, which 
provides: 
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"No person shall be denied the right to education. In the exercise of any functions 
which it assumes in relation to education and to teaching, the State shall respect the 
right of parents to ensure such education and teaching in conformity with their own 
religious and philosophical convictions." 

T h e C o u r t r e i t e r a t e s t ha t , accord ing to its case-law, the second 
s e n t e n c e of Art ic le 2 is b ind ing on the C o n t r a c t i n g S t a t e s in t he exercise 
of each and every function tha t they u n d e r t a k e in the sphe re of educa t ion 
a n d t e ach ing , inc lud ing t h a t cons i s t ing of the o rgan i sa t ion and financing 
of public educa t ion . F u r t h e r m o r e , t he second sen tence of Art ic le 2 mus t be 
read t o g e t h e r wi th t he first which e n s h r i n e s t he r ight of everyone to 
educa t ion . It is on to this f u n d a m e n t a l r ight t h a t is graf ted the r ight of 
p a r e n t s to respec t for the i r rel igious a n d phi losophical convict ions , and 
t h e first s e n t e n c e does not d i s t ingu i sh , any m o r e t h a n t h e second, 
b e t w e e n S ta t e a n d pr iva te t e ach ing . T h e second s en t ence of Art icle 2 
a ims in shor t at s a f egua rd ing the possibil i ty of p lu ra l i sm in educa t ion , 
which possibil i ty is essent ia l for the p r e se rva t i on of t he " d e m o c r a t i c 
society" as conceived by the Conven t ion . In view of t he power of the 
m o d e r n S t a t e , it is above all t h r o u g h S t a t e t e a c h i n g t h a t th is a im m u s t 
be rea l i sed (see t he Kj elds en, Busk M a d s e n and P e d e r s e n v. D e n m a r k 
j u d g m e n t of 7 D e c e m b e r 1976, Ser ies A no . 23 , pp . 24-25, § 50) . 

T h e C o u r t also r e i t e r a t e s t h a t t he s e t t i n g a n d p l a n n i n g of the 
c u r r i c u l u m fall in pr inciple wi th in t he c o m p e t e n c e of t he C o n t r a c t i n g 
S t a t e s . Th i s main ly involves ques t i ons of exped iency on which it is not for 
t he C o u r t to rule and whose solut ion m a y l eg i t ima te ly vary accord ing to 
t he c o u n t r y and the e ra . Moreover , the second s en t ence of Art ic le 2 of the 
Protocol does not p reven t S t a t e s from i m p a r t i n g t h r o u g h t e a c h i n g or 
educa t ion in fo rma t ion or knowledge of a d i rec t ly or ind i rec t ly rel igious or 
phi losophical kind. However , in fulfilling the functions a s s u m e d by it in 
r e g a r d to educa t ion a n d t each ing , the S t a t e m u s t t ake care tha t 
i n fo rma t ion or knowledge inc luded in the c u r r i c u l u m is conveyed in an 
object ive, cri t ical and p lura l i s t ic m a n n e r . T h e S t a t e is forbidden to 
p u r s u e a n a i m of i ndoc t r i na t i on t h a t m i g h t be cons ide red as not 
r e spec t i ng p a r e n t s ' re l igious a n d phi losophical convict ions. T h a t is the 
limit t h a t m u s t not be exceeded (ibid., pp . 26-27, § 53). 

In t he i n s t an t case t he C o u r t notes t h a t the sex-educa t ion class in 
ques t i on was des igned to provide pupi l s w i th objective a n d scientific 
i n fo rma t ion on the sex life of h u m a n be ings , v e n e r e a l d i seases and Aids. 
T h e booklet t r ied to a ler t t h e m to u n w a n t e d p r e g n a n c i e s , t he risk of 
p r e g n a n c y at a n increas ingly young age , m e t h o d s of c o n t r a c e p t i o n and 
sexual ly t r a n s m i t t e d d i seases . T h a t was in fo rmat ion of a gene ra l 
c h a r a c t e r which could be c o n s t r u e d as of a g e n e r a l in te res t and which did 
not in any way a m o u n t to a n a t t e m p t at i ndoc t r i na t i on a i m e d at 
advoca t ing pa r t i cu l a r sexua l behav iour . F u r t h e r m o r e , t h a t i n fo rma t ion 
did not affect the r ight of p a r e n t s to e n l i g h t e n and advise t he i r ch i ld ren , 
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to exercise wi th r e g a r d to the i r ch i ld ren n a t u r a l p a r e n t a l funct ions as 
e d u c a t o r s , or to gu ide the i r ch i ldren on a p a t h in line wi th the p a r e n t s ' 
own rel igious or phi losophical convict ions (ibid., pp. 27-28, § 54). 

Besides t h a t , t he C o u r t notes t h a t t he C o n s t i t u t i o n g u a r a n t e e s to all 
n a t u r a l a n d legal pe r sons t he r ight to es tabl i sh schools in a m a n n e r 
cons i s ten t wi th cons t i t u t iona l pr inciples , a n d the r ight of everyone to 
receive a rel igious a n d m o r a l educa t ion in acco rdance w i t h t he i r own 
convict ions. As the H igh C o u r t of J u s t i c e of C a n t a b r i a s t ressed in its 
j u d g m e n t , t h a t f r eedom p r e s u p p o s e s "in a p lura l i s t society, the right to 
choose , t h a t r ight be ing l inked to t he f reedom to es tab l i sh schools so t h a t 
p a r e n t s can choose one a d a p t e d to the i r beliefs and ideas" . In acco rdance 
wi th t he cons t i t u t iona l provisions, t h e r e is a wide ne twork of pr iva te 
schools in Spain which coexist wi th t he S t a t e - r u n sys tem of public 
educa t ion . P a r e n t s a r e t hus free to enro l the i r ch i ld ren in p r iva te schools 
provid ing an e d u c a t i o n b e t t e r su i ted to the i r faith or opinions . In the 
ins tan t case , the app l i can t s have not r e fe r red to any obs tac le p r e v e n t i n g 
the second app l ican t from a t t e n d i n g such a p r iva te school. In so far as t h e 
p a r e n t s op ted for a S t a t e school, the r ight to respect t he i r beliefs a n d ideas 
as g u a r a n t e e d by Art ic le 2 of Protocol No. 1 canno t be cons t rued as 
confe r r ing on t h e m the r ight to d e m a n d different t r e a t m e n t in t he 
educa t ion of the i r d a u g h t e r in acco rdance wi th the i r own convict ions. 

H a v i n g r ega rd to the foregoing, t he C o u r t cons iders t h a t this pa r t of 
t he appl ica t ion mus t be re jected as mani fes t ly il l-founded u n d e r 
Art ic le 35 § 3 of t he Conven t ion . 

2. T h e app l i can t s also compla ined tha t the fact t h a t t he second 
app l ican t had been obliged to sit an end-of-year e x a m i n a t i o n in n a t u r a l 
sciences desp i te hav ing passed all h e r m i d - t e r m e x a m i n a t i o n s , w h e r e a s 
no o t h e r pupil in he r class had been obl iged to sit it, infr inged the 
pr inciple of non-d i sc r imina t ion g u a r a n t e e d by Art ic le 14 of t he 
Conven t ion . 

T h e C o u r t cons iders t h a t the fact t h a t the second app l ican t was obl iged 
to sit a n e x a m i n a t i o n in a subject which was pa r t of t he school c u r r i c u l u m 
on account of he r de l i be r a t e absence from par t of the course did not 
c o n s t i t u t e in itself d i s c r imina to ry t r e a t m e n t c o n t r a r y to Art ic le 14 of t h e 
Conven t ion . It follows t h a t this compla in t m u s t be re jec ted as mani fes t ly 
i l l - lounded in acco rdance wi th Art ic le 35 § 3 of the Conven t ion . 

3. Rely ing on Art ic le 6 § 1 of the C o n v e n t i o n , the app l i can t s 
compla ined of t he a s s e s s m e n t of the evidence in t he case by the d o m e s t i c 
cour t s and s u b m i t t e d tha t they had not had a fair h e a r i n g . 

T h e re levant p a r t of Art ic le 6 § 1 provides : 

"In the determination ot his civil rights and obligations everyone is entitled to a 
lair ... hearing ... by [a] ... tribunal ..." 
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T h e C o u r t r e i t e r a t e s t h a t its sole duty , accord ing to Art ic le 19 of the 
C o n v e n t i o n , is to e n s u r e t he observance of t he e n g a g e m e n t s u n d e r t a k e n 
by the C o n t r a c t i n g S t a t e s . In pa r t i cu l a r , it is not its funct ion to dea l with 
e r ro r s of fact or of law al legedly c o m m i t t e d by a na t iona l cour t un less and 
in so far as they m a y have infr inged r igh ts and f r eedoms p r o t e c t e d by the 
Conven t ion . It also r e i t e r a t e s t h a t the ques t ion of admiss ib i l i ty of 
evidence a n d of its p roba t ive we igh t is p r imar i l y a m a t t e r for r egu la t ion 
u n d e r domes t i c law (see K. v. Sweden , appl ica t ion no. 13800/88, 
C o m m i s s i o n decision of 1 J u l y 1991, Decis ions and R e p o r t s 71, p . 94) . 

In t h a t connec t ion , t he C o u r t no tes t h a t the a p p l i c a n t s ' case was 
e x a m i n e d by several domes t i c cou r t s before which they were able to 
s u b m i t t he a l l ega t ions and g r o u n d s of defence which they cons idered 
r e l evan t . It no te s t h a t the decis ions compla ined of were m a d e following 
adversa r i a l p roceed ings and on the bas is of evidence c o m m e n t e d on by 
the p a r t i e s to the d i spu t e . It follows tha t th is p a r t of t he app l ica t ion mus t 
be re jec ted as be ing mani fes t ly i l l-founded in accordance wi th Art ic le 35 
§ 3 of t he Conven t ion . 

For t he se r ea sons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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SUMMARY1 

Proceedings to have the criminal conviction of a deceased relative annulled 

Article 6 § 1 

Civil rights and obligations - Criminal charge - Proceedings to have the criminal conviction of 
a deceased relative an7iulled - Existence of "right" recognised under national law - Civil nature 
of right - Absence of pecuniary interest - Right to enjoy a good reputation and right to protect 
honour of family 

* 

In 1948 the applicant's brother was sentenced to seven years' imprisonment in 
connection with his membership of an illegal underground organisation, the 
National Armed Forces. The organisation had initially fought against the 
Germans during the Second World War but had subsequently directed its attacks 
against the Soviet Red Army and the Polish communist partisan forces. The 
applicant's brother was shot dead by a militia officer in 1956. In 1993 the 
applicant sought to have his brother's conviction declared null and void, pursuant 
to a 1991 law on annulment of convictions whereby persons were persecuted for 
activities aimed at achieving independence for Poland. The Regional Court 
annulled the conviction in 1998. The applicant complained about the length of 
the proceedings. 

Held 
Article 6 § 1: In general, the relevant proceedings had features similar to 
proceedings relating to an appeal against conviction, and for a victim of political 
persecution convicted under totalitarian law the proceedings would have the effect 
of redetermining the criminal charge against him. However, they would not have 
the same effect on someone, like the applicant, who sought to have the conviction 
of a relative annulled, since they did not concern a criminal charge against him. 
Nevertheless, the 1991 law entitled close relatives of a deceased victim of political 
repression to seek a review of his criminal conviction on his behalf and under the 
same conditions as those laid down for the victim himself, and it could therefore be 
said that Polish law recognised a right to obtain, retrospectively, the acquittal of a 
deceased member of one's family if the conviction was the result of a form ofState 
persecution for activities against the totalitarian system. The fact that the 
outcome of the proceedings was not decisive for the applicant's pecuniary rights 
did not deprive them of their "civil" nature: while the acquittal which the 
applicant sought and obtained allowed him in the first place to clear his brother's 
name in the eyes of the law and of the public, it also allowed him to restore the 

1. This summary by the Registry does not bind the Court. 
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honour and reputation of his family. Consequently, the outcome of the proceedings 
was decisive for rights which were by their very nature civil. 
The complaint concerning the length of the proceedings required an examination 
of the merits: admissible. 

Case-law cited by the Court 

Gcorgiadis v. Greece, judgment of 29 May 1997, Reports of Judgments and Decisions 
1997-III 
Rolf Gustafson v. Sweden, judgment of 1 July 1997, Reports 1997-IV 
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T H E F A C T S 

T h e app l ican t [Mr Wfadysfaw Kurzac] is a Polish na t i ona l who was 
bo rn in 1930 and lives in Ch icago , U n i t e d S ta t e s . Before t he C o u r t , he 
was r e p r e s e n t e d by M r Z. C ichon , a lawyer p rac t i s ing in Krakow, Poland. 

A. The circumstances of the case 

T h e facts of the case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

H.K., the app l i can t ' s b r o t h e r , had b e e n a m e m b e r of the Polish 
res i s tance t roops of t he u n d e r g r o u n d Na t iona l A r m e d Forces (Narodowe 
Sily Zbrojne - "JV5Z"). T h e NSZ had been founded in S e p t e m b e r 1942 
and , original ly, fo rmed p a r t i s a n forces fighting the G e r m a n s d u r i n g the 
Second Wor ld W a r . At t he end of 1943 the NSZ's c o m m a n d , cons ider ing 
t h a t t he defea t of the G e r m a n s was inevi tab le , dec ided t h a t t he m a i n 
e n e m y was t he c o m m u n i s t Soviet U n i o n a n d o r d e r e d t h a t , from t h a t 
t i m e on, the A^SZ should di rec t its a t t a c k s aga ins t t he Red A r m y a n d the 
Polish c o m m u n i s t p a r t i s a n forces. After the l ibera t ion of Po land , some of 
t he NSZ m e m b e r s took refuge in the Wes t , while o t h e r s , af ter be ing 
o r d e r e d not to a t t a c k the Red A r m y direct ly , e s t ab l i shed a n u n d e r g r o u n d 
res i s t ance m o v e m e n t aga ins t the c o m m u n i s t g o v e r n m e n t . O n 10 F e b r u a r y 
1948 H .K. was convicted by the W a r s a w Dis t r ic t Mi l i t a ry C o u r t (Wqjskowy 
Sad Rejonowy) in connec t ion wi th , inter alia, his m e m b e r s h i p of t he NSZ, 
which was cons ide red a n illegal o rgan i sa t i on es tab l i shed wi th the a im of 
subve r t i ng t he poli t ical a n d legal sys tem of the S t a t e . H e was s en t enced to 
seven yea r s ' i m p r i s o n m e n t a n d served his s en t ence un t i l an unspecif ied 
d a t e . O n 7 Augus t 1956 he was shot dead by a mil i t ia officer. 

O n 3 S e p t e m b e r 1993 the app l i can t lodged an appl ica t ion u n d e r 
sect ion 3(1) of the Law of 23 F e b r u a r y 1991 on a n n u l m e n t of convict ions 
whe reby pe r sons were p e r s e c u t e d for the i r act ivi t ies a i m e d at achieving 
i n d e p e n d e n c e for Po land (Ustawa o uznaniu za niewazne orzeczeri wydanych 
wobec osob represjonowanych za dzialalnosc na rzecz niepodleglego bytu Paristwa 
Polskiego) (" the 1991 Act" ) wi th the W a r s a w Reg iona l C o u r t (Sad 
Wqjewodzki), s eek ing to have his la te b r o t h e r ' s convict ion of 10 F e b r u a r y 
1948 dec la red null a n d void. Shor t ly a f t e rwards , t he cour t dec ided tha t 
t he app l i can t ' s r e q u e s t would be e x a m i n e d t o g e t h e r wi th a s imilar 
appl ica t ion which h a d b e e n lodged by the widow of a co-defendant of his 
b r o t h e r ' s on 2 4 J u n e 1993. 

O n 27 D e c e m b e r 1993 the app l i can t ' s lawyer r e q u e s t e d t h e cour t to fix 
a d a t e for a h e a r i n g as soon as possible , s u b m i t t i n g t h a t his cl ient was a n 
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e lder ly pe r son suffer ing from var ious a i l m e n t s and t h a t t he cour t should 
the re fo re give pr ior i ty to his case . 

O n 9 N o v e m b e r 1994 the app l i can t ' s lawyer aga in r e q u e s t e d t he 
W a r s a w Regiona l C o u r t to fix a d a t e for a hea r i ng , m a i n t a i n i n g t h a t his 
previous r eques t had b e e n to no avail and tha t the per iod of to ta l inact ivi ty 
on t he p a r t of t h a t cour t had , in t he m e a n t i m e , exceeded one yea r . 

O n 21 N o v e m b e r 1994 the D e p u t y Ch ie f Judge of t he C r i m i n a l Division 
of t he W a r s a w Regiona l C o u r t in formed the appl ican t t h a t 10,000 s imi lar 
app l ica t ions had been lodged wi th t h a t cour t d u r i n g the previous t h r e e 
yea r s . T h i s had c r e a t e d inevi tab le o rgan i sa t iona l p rob l ems as t he j u d g e s 
of the C r i m i n a l Division were doubly o v e r b u r d e n e d : by t he n u m b e r of 
c r i m i n a l cases which they had to dea l wi th as the i r n o r m a l work a n d by 
the e x t r a work a r i s ing from the signif icant n u m b e r of cases conce rn ing 
appl ica t ions for wrongful convict ions to be dec la red null and void. 
Moreover , as far as possible , t he cour t was giving pr ior i ty to app l ica t ions 
lodged by living v ic t ims of r ep ress ion and , t he re fo re , it had to pos tpone the 
e x a m i n a t i o n of those lodged on beha l f of deceased v ic t ims. Howeve r , a n d 
in any event , t h e r e was no possibil i ty of c l ea r ing t he ex is t ing backlog 
wi th in t he next few years . 

O n 7 Apri l 1998 the W a r s a w Regiona l C o u r t l is ted a h e a r i n g in the 
app l i can t ' s case for 25 M a y 1998. O n tha t d a t e the court annu l l ed the 
convict ion of 10 F e b r u a r y 1948 in so far as it conce rned the cha rges 
r e l a t i ng to act ivi t ies r e g a r d e d as hav ing been a i m e d at achieving 
i n d e p e n d e n c e for Po land . Since no p a r t y to the p roceed ings a p p e a l e d 
wi th in the s t a t u t o r y t ime- l imi t of seven days, t he first-instance decision 
b e c a m e final on 2 J u n e 1998. 

B. Relevant domestic law and practice 

T h e Law of 23 F e b r u a r y 1991 on a n n u l m e n t of convict ions w h e r e b y 
pe r sons were p e r s e c u t e d for the i r act ivi t ies a i m e d at achieving 
i n d e p e n d e n c e for Po land se ts ou t ru les conce rn ing the condi t ions u n d e r 
which ce r t a in polit ically m o t i v a t e d convict ions r e n d e r e d from 1 J a n u a r y 
1944 to 3 1 D e c e m b e r 1956 can be dec la red null a n d void, and provides for 
t he S t a t e ' s civil liability for such convict ions . At t he m a t e r i a l t i m e , the 
re levan t p a r t of sect ion 1(1) of t he Law provided: 

" C o n v i c t i o n s o r o t h e r d e c i s i o n s r e n d e r e d by t h e Pol i sh jud ic i a l , p r o s e c u t i n g or e x t r a 

j u d i c i a l a u t h o r i t i e s d u r i n g t h e p e r i o d ... f r o m 1 J a n u a r y 1944 to 31 D e c e m b e r 1956 sha l l 

be d e c l a r e d nu l l a n d vo id if t h e of fence w i t h o r of w h i c h t h e p e r s o n c o n c e r n e d w a s 

c h a r g e d o r c o n v i c t e d r e l a t e d t o a c t i v i t i e s u n d e r t a k e n by h i m w i t h t h e a i m of a c h i e v i n g 

i n d e p e n d e n c e for P o l a n d , o r if t h e d e c i s i o n in q u e s t i o n w a s t a k e n o n t h e g r o u n d t h a t he 

h a d u n d e r t a k e n s u c h ac t iv i ty . T h e s a m e a p p l i e s to p e r s o n s c o n v i c t e d of r e s i s t i n g t h e 

c o l l e c t i v i s a t i o n of f a r m l a n d a n d c o m p u l s o r y c o n t r i b u t i o n s of foods tu f f s . " 
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U n d e r sect ion 2 of t he Law, a reg iona l cour t or, in cases conce rn ing 
mi l i t a ry offences, a reg iona l mi l i t a ry cour t , is c o m p e t e n t to dea l wi th 
r e q u e s t s lodged u n d e r sect ion 3 of t he Law. T h e re levant pa r t of section 3 
as appl icable at the m a t e r i a l t i m e read : 

" 1 . A conv ic t i on o r d e c i s i o n [ r e f e r r e d to in s e c t i o n 1(1)] sha l l be d e c l a r e d nu l l a n d 

void on a n a p p l i c a t i o n l o d g e d by [one of t h e fo l lowing p e r s o n s [ : t he O m b u d s m a n , t h e 

M i n i s t e r of J u s t i c e , a p r o s e c u t o r , a v i c t im of r e p r e s s i o n o r a n y p e r s o n a u t h o r i s e d by l aw 

t o l o d g e a n a p p e a l on his beha l f ; w h e r e a v i c t i m of r e p r e s s i o n h a s s i n c e d i e d , o r h e h a s 

left t h e t e r r i t o r y of P o l a n d , o r is m e n t a l l y ill, s u c h a n a p p l i c a t i o n m a y be l o d g e d by any of 

his c lose r e l a t i v e s : ... s i b l i n g s o r s p o u s e , o r by a n a s s o c i a t i o n of p e r s o n s p e r s e c u t e d for 

a c t i v i t i e s u n d e r t a k e n by t h e m w i t h t h e a i m of a c h i e v i n g i n d e p e n d e n c e for P o l a n d . 

2 . T h e c o u r t sha l l d e t e r m i n e t h e c a s e a t a h e a r i n g on t h e b a s i s of t h e c a s e file o f t h e 
o r g a n w h i c h m a d e t h e o r i g i n a l d e c i s i o n . It m a y , w h e r e n e c e s s a r y , o b t a i n a d d i t i o n a l 
e v i d e n c e . 

3. A p a r t y e n t i t l e d to file a n a p p l i c a t i o n u n d e r p a r a g r a p h 1 sha l l be e n t i t l e d to a p p e a l 
a g a i n s t a d e c i s i o n on w h e t h e r o r no t t h e o r i g i n a l dec i s i on s h o u l d be d e c l a r e d nu l l a n d 
void . 

1. U n l e s s o t h e r w i s e p r o v i d e d , t h e p rov i s ions of t h e C o d e of C r i m i n a l P r o c e d u r e sha l l 
a p p l y by ana logy to t h e p r o c e e d i n g s [ r e l a t i n g to a p p l i c a t i o n s u n d e r p a r a g r a p h 1]; 
h o w e v e r , a p r o s e c u t o r m u s t p a r t i c i p a t e in t h e h e a r i n g . A v i c t i m of r e p r e s s i o n [and 
o t h e r p e r s o n s e n t i t l e d u n d e r p a r a g r a p h I to lodge a n a p p l i c a t i o n ] o r , w i t h t h e c o u r t ' s 
l e ave , o t h e r p e r s o n s m a y p a r t i c i p a t e in t h e h e a r i n g . T h e h e a r i n g s h a l l be r e c o r d e d in 
m i n u t e s . " 

Accord ing to sect ion 2(1) in fine of t he Law, a decision dec l a r ing the 
or ig ina l convict ion null and void shall be t a n t a m o u n t t o a n a c q u i t t a l . 

If such a convict ion is dec l a red null and void, a v ic t im of repress ion is 
en t i t l ed , u n d e r sect ion 8(1) of the Law, to c o m p e n s a t i o n from the S ta te 
T r e a s u r y for his wrongful convict ion. Th i s provision s t a t e s : 

k 'A p e r s o n w h o s e c o n v i c t i o n h a s b e e n d e c l a r e d nul l a n d void sha l l be e n t i t l e d t o 

c o m p e n s a t i o n f rom t h e S t a t e T r e a s u r y for p e c u n i a r y a n d n o n - p e c u n i a r y d a m a g e wh ich 

he h a s s u f f e r e d a s a c o n s e q u e n c e of h i s c o n v i c t i o n . W h e r e t i le p e r s o n c o n c e r n e d h a s 

s i n c e d i e d , t h i s e n t i t l e m e n t s h a l l be v e s t e d in h i s s p o u s e , c h i l d r e n a n d p a r e n t s . " 

O n 21 May 1993 the 1991 Act was a m e n d e d to the effect t ha t its 
provisions from tha t d a t e on b e c a m e appl icable to pe r sons who had been 
p e r s e c u t e d or convicted for polit ical r easons by the Stal inis t Soviet 
a u t h o r i t i e s by v i r tue of an a g r e e m e n t conc luded on 26 Ju ly 1944 be tween 
the Polish C o m m i t t e e of Na t iona l L ibe ra t ion (Polski Komitet Wyzwolenia 
Namdowego) and the g o v e r n m e n t of the USSR. U n d e r t h a t a m e n d m e n t , 
only the W a r s a w Regional C o u r t was c o m p e t e n t to deal wi th appl ica t ions 
lodged by th is g r o u p of r ep res sed or wrongly convicted pe r sons . L a t e r , on 
3 F e b r u a r y 1995, the 1991 Act was aga in a m e n d e d ; this t i m e to t he effect 
t h a t all r eg iona l cour t s could dea l w i th appl ica t ions lodged by such 
pe r sons . T h e second a m e n d m e n t took effect on 1 Apri l 1995. 
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COMPLAINT 

T h e app l i can t compla ined u n d e r Art ic le 6 § 1 of the C o n v e n t i o n t h a t 
t he l eng th of the p roceed ings in the W a r s a w Reg iona l C o u r t r e l a t i n g to 
his app l ica t ion for his la te b r o t h e r ' s convict ion to be dec la red null and 
void exceeded a " r ea sonab l e t i m e " wi th in the m e a n i n g of t h a t provision. 

PROCEDURE 

T h e appl ica t ion was lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s (" the C o m m i s s i o n " ) on 9 May 1995 a n d r eg i s t e r ed on 6 May 1996. 

O n 9 S e p t e m b e r 1998 the C o m m i s s i o n dec ided to c o m m u n i c a t e the 
app l ica t ion to the G o v e r n m e n t . 

Following the en t ry into force of Protocol No. 11 to t he C o n v e n t i o n on 
1 N o v e m b e r 1998, and in accordance wi th t he provisions of Art ic le 5 § 2 
thereof, t he app l ica t ion was e x a m i n e d by the C o u r t . 

T h e G o v e r n m e n t s u b m i t t e d the i r w r i t t e n obse rva t ions on 13 N o v e m b e r 
1998, af ter an ex tens ion of t he t ime- l imi t fixed for t ha t pu rpose . T h e 
app l ican t repl ied on 15 D e c e m b e r 1998. T h e G o v e r n m e n t s u b m i t t e d 
s u p p l e m e n t a r y observa t ions on 9 F e b r u a r y 1999. 

O n 7 J u l y 1999 the P r e s i d e n t of t he C h a m b e r g r a n t e d legal aid to t he 
app l i can t . 

O n 25 April 2000 the G o v e r n m e n t s u b m i t t e d a t r a n s l a t i o n of t he i r 
observa t ions of 13 N o v e m b e r 1998. 

T H E L A W 

T h e app l ican t compla ined u n d e r Art ic le 6 § 1 of t he C o n v e n t i o n t h a t 
the l eng th of t he p roceed ings in t he W a r s a w Regiona l C o u r t r e l a t i n g to 
his appl ica t ion for his l a te b r o t h e r ' s convict ion to be dec la red null and 
void exceeded a " r ea sonab l e t i m e " wi th in t he m e a n i n g of tha t provision. 
T h e r e l evan t pa r t of Art ic le 6 § 1 provides : 

" I n t h e d e t e r m i n a t i o n of his civil r i g h t s a n d o b l i g a t i o n s o r of a n y c r i m i n a l c h a r g e 

a g a i n s t h i m , e v e r y o n e is e n t i t l e d to a ... h e a r i n g w i t h i n a r e a s o n a b l e t i m e by [a] ... 

t r i b u n a l . . . " 

A. Applicability of Article 6 § 1 

T h e G o v e r n m e n t , in the i r p l ead ing of 13 N o v e m b e r 1998, m a i n t a i n e d 
t h a t p roceed ings in i t i a t ed u n d e r the provisions of the Law of 23 F e b r u a r y 
1991 on a n n u l m e n t of convict ions w h e r e b y pe r sons were p e r s e c u t e d for 
the i r act ivi t ies a i m e d at ach iev ing i n d e p e n d e n c e for Po land w e r e , for the 
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pu rposes of Ar t ic le 6 § 1 of the Conven t ion , c r imina l p roceed ings with 
special f ea tu res : t hey were conduc t ed before a c r imina l cour t , u n d e r the 
rules of c r imina l p r o c e d u r e and the i r object was to d e t e r m i n e w h e t h e r 
or not c e r t a i n convict ions should be dec la red null a n d void on the 
g round tha t they w e r e not i n s t ances of the fair a d m i n i s t r a t i o n of 
j u s t i ce bu t forms of polit ical repress ion . However , w h a t was at s t ake for 
an app l ican t in such p roceed ings was in fact t he m o r a l sa t is fact ion of 
o b t a i n i n g the a n n u l m e n t of a wrongful convict ion. Accordingly, in the 
G o v e r n m e n t ' s words , Art ic le 6 could be appl icable to the p re sen t case 
"only to some e x t e n t " . 

T h e appl ican t s u b m i t t e d tha t he a g r e e d wi th the G o v e r n m e n t tha t 
Art ic le 6 § 1 appl ied to the p roceed ings u n d e r its c r imina l head . In his 
view, however , the pu rpose of the p roceed ings c o m p l a i n e d of was not to 
afford m o r a l sa t i s fac t ion to t he v ic t ims of polit ical r ep ress ion but to 
r e d e t e r m i n e c r imina l c h a r g e s unjust if iably laid aga ins t t h e m in the 
per iod of t o t a l i t a r i an lawlessness . 

Reply ing to t he app l i can t ' s submiss ions , in the i r p l ead ing of 9 F e b r u a r y 
1999 the G o v e r n m e n t m a i n t a i n e d , however , t h a t , in so far as the appl icant 
h imsel f was conce rned , in t he f ramework of t he p roceed ings compla ined of 
no "c r imina l c h a r g e aga ins t h i m " was to be d e t e r m i n e d . O n this basis , the 
G o v e r n m e n t a r g u e d t h a t Art ic le 6 - if it was indeed appl icable - would 
apply only u n d e r its civil h e a d . 

T h e C o u r t no tes t h a t t he pa r t i e s , a l t h o u g h not for the s a m e reasons , 
have conceded t h a t Art ic le 6 § 1 is appl icable to the p re sen t case . It 
neve r the l e s s cons iders it necessary to e x a m i n e t h a t issue and finds tha t 
Art ic le 6 § 1 appl ies for t he following reasons . 

T h e C o u r t accepts t h a t , in g e n e r a l , t he p roceed ings in issue have 
fea tu res s imi lar to p roceed ings r e l a t i n g to an appea l aga ins t conviction 
as they can resu l t e i t h e r in t he con te s t ed convict ion be ing annu l l ed 
(which u n d e r d o m e s t i c law a m o u n t s to a n acqu i t t a l ) or in such conviction 
be ing - for all p rac t i ca l pu rposes - uphe ld . T h e r e f o r e , for a vict im of 
poli t ical r epress ion who was convicted u n d e r t o t a l i t a r i an law, 
p roceed ings which he has set in mo t ion u n d e r the 1991 Act will have the 
effect of r e d e t e r m i n i n g the cha rges laid aga ins t h im. T h e y will not , 
however , have t he s a m e effect for anyone who, like the appl ican t in the 
p r e s e n t case , seeks to have the convict ion of his re la t ive annu l l ed 
because , as the G o v e r n m e n t po in ted out , t hey s imply do not conce rn a 
"c r imina l c h a r g e aga ins t h i m " . 

It e m e r g e s from the C o u r t ' s case- law t h a t Art ic le 6 appl ies u n d e r its 
"civil h e a d " if t h e r e is a " d i s p u t e " ("contestation") over a " r i g h t " which 
can be said, at least on a r g u a b l e g r o u n d s , to be recognised u n d e r 
d o m e s t i c law. T h a t d i s p u t e m u s t be g e n u i n e and ser ious ; it m a y re la te 
not only to the ex i s tence of a r ight but also to its scope a n d the m a n n e r 
of its exerc ise . T h e C o u r t mus t also be satisfied t h a t the resu l t of the 
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p roceed ings in issue was d i rec t ly decisive for t he r ight a s s e r t e d (see, 
mutatis mutandis, the Georg iad i s v. G r e e c e j u d g m e n t of 29 M a y 1997, 
Reports of Judgments and Decisions 1997-III, p. 958-59, § 30, and the Rolf 
Gus ta f son v. Sweden j u d g m e n t of 1 J u l y 1997, Reports 1997-IV, p . 1160, 
§ 38) . 

O n the ques t ion of w h e t h e r or not a given r ight is "civil" for t he 
pu rposes of Art ic le 6 § 1, t he C o u r t has cons is ten t ly held t h a t the concept 
of "civil r igh t s a n d ob l iga t ions" is not to b e i n t e r p r e t e d solely by re fe rence 
to t he r e sponden t S t a t e ' s d o m e s t i c law a n d t h a t this provision appl ies 
i r respec t ive of the s t a t u s of t he pa r t i e s , t he c h a r a c t e r of t he legis la t ion 
which governs how the d i s p u t e is to be d e t e r m i n e d a n d the c h a r a c t e r of 
t he a u t h o r i t y which is inves ted wi th jur isdic t ion in the m a t t e r (see t he 
Georg iad i s j u d g m e n t ci ted above, p . 959, § 34) . 

Applying the above c r i te r ia to the p resen t case, the C o u r t observes 
t h a t , r ega rd less of how u n d e r Polish legis lat ion the 1991 Act is 
c h a r a c t e r i s e d , sect ion 3(1) of t he Act en t i t l e s bo th c e r t a i n publ ic 
a u t h o r i t i e s - for ins tance t he M i n i s t e r of J u s t i c e - a n d close re la t ives of 
a deceased victim of poli t ical r ep ress ion to seek on his beha l f a review of 
his c r imina l convict ion, on the s a m e condi t ions as those laid down for 
t he vict im himself. It can the re fore be said tha t Polish law not only 
acknowledges the S t a t e ' s responsib i l i ty for a m i sca r r i age of j u s t i ce bu t 
also recognises a n d p ro t ec t s a r ight to ob ta in , re t rospect ive ly , t he 
acqu i t t a l of a deceased m e m b e r of one ' s family if his convict ion was in 
fact not the resul t of a lawful finding t h a t he was gui l ty of a c r imina l 
offence but a form of S t a t e pe r secu t ion for act ivi t ies aga ins t the 
t o t a l i t a r i a n sys tem. 

F u r t h e r m o r e , sec t ion 8(1) of the 1991 Act d i s t ingu i shes b e t w e e n two 
ca t egor i e s of close re la t ives : those for w h o m the o u t c o m e of t h e 
p roceed ings is decisive for the i r p e c u n i a r y r igh t s s ince, a f ter the 
r e t rospec t ive a c q u i t t a l of a deceased vict im of r epress ion , they have a 
r ight to ob ta in c o m p e n s a t i o n for his wrongful convict ion ( tha t is, his 
spouse , ch i ld ren or p a r e n t s ) a n d those who, like the appl icant (a s ibl ing) , 
a r e not en t i t l ed to any f inancial r e p a r a t i o n . 

In t he C o u r t ' s view, t he fact t h a t t he o u t c o m e of t he p roceed ings 
conce rned was not decisive for t he app l i can t ' s pecun ia ry r igh t s does not 
r emove t h e m from the scope of t he civil l imb of Art ic le 6 § 1 and s t r ip 
t h e m of the i r "civil" n a t u r e . It cons iders tha t whi le t he a c q u i t t a l which 
the appl ican t sough t , a n d ob ta ined , al lowed h im in t he first place to c lear 
his b r o t h e r ' s n a m e in the eyes of t h e law and of the publ ic , it also al lowed 
t h e app l ican t h imse l f to res to re the honour and r e p u t a t i o n of his family, 
which was for a long t i m e inevi tably d isgraced and b r o u g h t into d i s r e p u t e 
by his b r o t h e r ' s wrongful convict ion. 

O n that basis , the Cour t concludes that the result of the proceedings in 
issue was decisive for r igh t s which by the i r very n a t u r e were civil, namely , 
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t he app l i can t ' s r ight to enjoy a good r e p u t a t i o n and his r ight to p ro tec t the 
h o n o u r of his family a n d res to re its good n a m e . 

For t he se r ea sons , t h e C o u r t u n a n i m o u s l y 

Declares the app l ica t ion admiss ib le , wi thou t p re judg ing the m e r i t s of the 
case . 
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SOMMAIRE1 

Procédure en annulation de la condamnation d'un parent décédé 

Article 6 § 1 

Droits et obligations de caractère civil - Accusation en matière pénale - Procédure en 
annulation de la condamnation d'un parent décédé - Existence d'un «droit» reconnu en droit 
interne - Caractère civil du droit - Absence d'intérêt patrimonial - Droits d'une personne à 

jouir d'une bonne réputation et à préserver l'honneur de la famille 

En 1948, le frère du requérant fut condamné à une peine de sept ans 
d'emprisonnement pour appartenance à une organisation clandestine illégale, 
l 'armée nationale. Cette organisation axait d'abord combattu les Allemands 
durant la Seconde Guerre mondiale mais dirigea par la suite ses attaques contre 
l'Armée rouge soviétique et les forces polonaises procommunistes. En 1956, le 
frère du requérant fut tué par balles par un agent de la milice. En 1993, le 
requérant demanda l'annulation de la condamnation de son frère en vertu d'une 
loi de 1991 sur l'annulation des condamnations prononcées à rencontre de 
personnes à raison de leurs activités en faveur de l'indépendance de la Pologne. 
Le tribunal régional annula la condamnation en 1998. Le requérant se plaint de 
la durée de la procédure. 

Article 6 § 1 : de manière générale, la procédure en question revêt des 
caractéristiques analogues à celles d'un recours contre une condamnation, et 
pour une victime de répression politique qui a été condamnée sous le régime 
totalitaire, elle entraînera une nouvelle décision sur les accusations dirigées 
contre elle. Toutefois, cette procédure n'a pas les mêmes conséquences pour une 
personne qui, à l'instar du requérant, lente de faire annuler la condamnation de 
son parent car elle ne porte pas sur une accusation en matière pénale dirigée 
contre elle. Cependant, la loi de 1991 habilite les parents proches d'une défunte 
victime de répression politique à solliciter au nom de celle-ci un réexamen de sa 
condamnation pénale, dans les mêmes conditions que celles prévues pour la 
victime elle-même, et l'on peut donc dire que le droit polonais reconnaît le droit 
d'obtenir a posteriori l 'acquittement du membre décédé d'une famille si la 
condamnation de celui-ci procède d'une forme de persécution de l'Etat en raison 
d'activités dirigées contre le régime totalitaire. Le fait que l'issue de la procédure 
en cause n'ait pas été déterminante pour les droits patrimoniaux du requérant 
n'enlève pas à l'instance son caractère «civil»: si l 'acquittement demandé et 
obtenu par le requérant permet avant tout à celui-ci de blanchir le nom de son 
frère au regard de la loi et aux yeux de l'opinion publique, il lui permet aussi de 

1. R é d i g é p a r le g re f fe , il n e lie p a s la C o u r . 
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rétablir l 'honneur et la réputation de sa famille. Par conséquent, l'issue de la 
procédure était déterminante pour des droits qui, par leur nature même, 
revêtaient un caractère civil. 

Le grief relatif à la durée de la procédure appelle à un examen au fond: recevable. 

Jurisprudence citée par la Cour 

Georgiadis c. Grèce, arrêt du 29 mai 1997, Recueil des arrêts et décisions 1997-111 
Rolf Gustafson e. Suède, arrêt du 1" juillet 1997, Recueil 1997-IV 
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(...) 

EN FAIT 

Le r e q u é r a n t [M. Wtadys law Kurzac] est un ressor t i s san t polonais né 

en 1930 e t r é s i d a n t à Ch icago , a u x E t a t s - U n i s . D e v a n t la C o u r , il est 

r e p r é s e n t é p a r M? Z. C ichoh , avocat au b a r r e a u de Cracov ie , Pologne . 

A. Les circonstances de Fespèce 

Les faits de la cause , te ls qu ' i l s on t é t é exposés p a r les p a r t i e s , p e u v e n t 

se r é s u m e r c o m m e sui t . 

H.K., le frère du r e q u é r a n t , l u t t a d a n s la r é s i s t ance polonaise aux côtés 

de l ' a r m é e na t iona l e (Narodowe SUy Zbrojne - «NSZ»), qui opé ra i t d a n s la 

c l andes t i n i t é . F o n d é e en s e p t e m b r e 1942, la NSZ c o n s t i t u a à l 'or ig ine des 

t r oupes de p a r t i s a n s qui c o m b a t t i r e n t les A l l e m a n d s d u r a n t la Seconde 

G u e r r e mond ia l e . Fin 1943, cons idé ran t q u e la défa i te a l l e m a n d e étai t 

inévi table , le c o m m a n d e m e n t de la NSZ déc ida que le pr inc ipa l e n n e m i 

é ta i t l 'Union sovié t ique c o m m u n i s t e et o r d o n n a q u e la NSZ d i r igeâ t ses 

a t t a q u e s con t r e l 'Armée rouge et les forces polonaises p r o c o m m u n i s t e s . 

Après la l ibéra t ion de la Pologne, c e r t a i n s m e m b r e s de la NSZ se 

ré fug iè ren t à l 'Oues t , t and i s q u e d ' a u t r e s , ap rès avoir reçu l 'o rdre de ne 

pas a t t a q u e r l 'Armée rouge d i r e c t e m e n t , c o n s t i t u è r e n t un m o u v e m e n t de 

r é s i s t ance c l a n d e s t i n c o n t r e le g o u v e r n e m e n t c o m m u n i s t e . Le 10 février 

1948, le t r i buna l mi l i ta i re de dis t r ic t (Wojskowy Sqd Rejonowy) de Varsovie 

c o n d a m n a H.K. à u n e pe ine de sept a n s d ' e m p r i s o n n e m e n t , n o t a m m e n t 

pour son a p p a r t e n a n c e à la NSZ qu i é t a i t cons idérée c o m m e une 

o rgan i sa t i on i l légale é tabl ie en vue d ' é b r a n l e r l 'o rdre po l i t ique et 

j u r i d i q u e de l 'E ta t . L ' i n t é re s sé p u r g e a sa pe ine j u s q u ' à une d a t e non 

préc isée . Le 7 aoû t 1956, il fut tué pa r bal les pa r u n agen t de la mil ice. 

Le 3 s e p t e m b r e 1993, s ' appuyan t sur l 'ar t ic le 3 § 1 d e la loi du 23 février 

1991 su r l ' annu l a t i on des c o n d a m n a t i o n s p rononcées à l ' encon t r e de 

p e r s o n n e s à ra i son de leurs act ivi tés en faveur de l ' i ndépendance de la 

Pologne (Ustaiva o uznaniu za niewazne orzeezeri wydanych wobec osôb 

represjonowanych za dzialalnos'c na rzeez niepodleglego bytu Paristwa Polskiego -

«la loi de 1991 »), le r e q u é r a n t saisit le t r i b u n a l régional (Sqd Wojewôdzkï) 

de Varsovie d ' une d e m a n d e visant à o b t e n i r l ' annu la t ion de la 

c o n d a m n a t i o n de son défunt frère. Peu ap rè s , le t r i b u n a l décida 

d ' e x a m i n e r ce t t e d e m a n d e avec u n e r e q u ê t e ana logue i n t r o d u i t e le 

24 j u i n 1993 p a r la veuve d ' un coaccusé de H.K. 

Le 27 d é c e m b r e 1993, l 'avocat du r e q u é r a n t invita le t r i buna l à fixer 

u n e a u d i e n c e d a n s les me i l l eu r s dé la is , eu éga rd à l 'âge et à l ' é ta t de 

s a n t é de son cl ient , et donc à d o n n e r la p r io r i t é à son affaire. 
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Le 9 n o v e m b r e 1994, l 'avocat r é i t é r a sa d e m a n d e au t r i buna l rég iona l 

de Varsovie , faisant valoir que la p r é c é d e n t e n 'avai t pas about i et q u e la 

pé r iode d ' inac t iv i té to ta le du t r i b u n a l avai t d a n s l ' in terval le excédé u n 

an . 

Le 21 n o v e m b r e 1994, le v ice-prés ident de la sect ion péna le du t r i b u n a l 

rég iona l de Varsovie in forma le r e q u é r a n t q u e ce t t e ju r id ic t ion avait é té 

saisie de 10 000 r e q u ê t e s a n a l o g u e s au cours des trois a n n é e s passées . 

C e t t e s i tua t ion avait i n é v i t a b l e m e n t e n g e n d r é des difficultés 

d ' o rgan i sa t ion , les j u g e s de la sect ion péna le é t an t d o u b l e m e n t 

s u r c h a r g é s pa r le n o m b r e d 'affaires péna le s à t r a i t e r d a n s le cad re de 

leur act ivi té c o u r a n t e et le surcroî t de t ravai l e n g e n d r é pa r la m u l t i t u d e 

d 'affa i res se r a p p o r t a n t à des d e m a n d e s d ' a n n u l a t i o n d e c o n d a m n a t i o n s 

injustif iées. De p lus , d a n s la m e s u r e du possible, le t r i buna l donna i t la 

p r io r i t é aux r e q u ê t e s i n t rodu i t e s pa r les v ic t imes de r ép ress ion tou jours 

en vie e t , p a r c o n s é q u e n t , avai t r e p o r t é l ' e x a m e n des d e m a n d e s 

i n t rodu i t e s au n o m de v ic t imes décédées . Toutefo is , et quoi qu' i l en soit, 

il é ta i t impossible de l iqu ider l ' a r r ié ré au cours des a n n é e s a v e n i r . 

Le 7 avril 1998, le t r i buna l rég iona l de Varsovie a u d i e n ç a l 'affaire du 

r e q u é r a n t au 25 ma i 1998. A ce t t e d a t e , il a n n u l a la c o n d a m n a t i o n du 

10 février 1948 pour a u t a n t qu 'e l l e conce rna i t les accusa t ions re la t ives 

aux act ivi tés j u g é e s avoir eu pour bu t l ' i ndépendance de la Po logne . 

A u c u n e pa r t i e n ' ayan t in te r je té appe l d a n s le déla i légal de sept j o u r s , la 

décis ion de p r e m i è r e in s t ance passa en force de chose j u g é e le 2 juin 1998. 

B. Le droit et la pratique internes pertinents 

La loi du 23 février 1991 sur l ' annu l a t i on des c o n d a m n a t i o n s 

p rononcées à l ' encon t re de p e r s o n n e s à ra ison de leurs act ivi tés en faveur 

de l ' i ndépendance de la Pologne expose les condi t ions d ' a n n u l a t i o n de 

c e r t a i n e s c o n d a m n a t i o n s inspi rées pa r des cons idé ra t ions pol i t iques et 

p rononcées e n t r e le 1" j a n v i e r 1944 et le 31 d é c e m b r e 1956. La loi 

prévoit la responsab i l i t é civile de l 'E ta t pour ces c o n d a m n a t i o n s . Le 

pas sage p e r t i n e n t de l 'ar t icle 1 § 1 d e la loi, en v igueur à l ' époque des 

faits, énonça i t : 

« L e s c o n d a m n a t i o n s ou a u t r e s d é c i s i o n s p r o n o n c é e s p a r les a u t o r i t é s j u d i c i a i r e s , d e 

p o u r s u i t e ou e x t r a j u d i c i a i r e s p o l o n a i s e s (...) e n t r e le 1" j a n v i e r 1944 et le 31 d é c e m b r e 

1956 s e r o n t a n n u l é e s si l ' i n f r ac t i on d o n t l ' i n t é r e s s é a é t é a c c u s é ou r e c o n n u c o u p a b l e 

a v a i t t r a i t à d e s a c t i v i t é s e n t r e p r i s e s p a r lu i e n f a v e u r d e l ' i n d é p e n d a n c e d e la P o l o g n e , 

ou si la d é c i s i o n e n q u e s t i o n a é t é p r i s e a u m o t i f q u e l ' i n t é r e s s é ava i t m e n é u n e t e l l e 

a c t i v i t é . Il e n va d e m ê m e p o u r les p e r s o n n e s c o n d a m n é e s p o u r avo i r r é s i s t é à la 

e o l l e c t i v i s a t i o n d e s t e r r e s a r a b l e s e t à la c o n t r i b u t i o n a l i m e n t a i r e o b l i g a t o i r e . » 

A u x t e r m e s de l 'a r t ic le 2 de la loi, le t r i b u n a l rég iona l ou, en cas 

d ' infract ions mi l i t a i r e s , le t r i buna l mi l i t a i r e rég iona l , est c o m p é t e n t 
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pour c o n n a î t r e des d e m a n d e s i n t rodu i t e s en ve r tu de l 'ar t icle 3 de la loi, 

l eque l , en ses passages p e r t i n e n t s appl icables à l ' époque des faits, se 

lisait a i n s i : 

« 1. U n e c o n d a m n a t i o n ou d é c i s i o n [visée à l ' a r t i c l e 1 § 1] s e r a a n n u l é e s u r d e m a n d e 

i n t r o d u i t e p a r [ u n e d e s p e r s o n n e s s u i v a n t e s ] : le m é d i a t e u r , le m i n i s t r e d e la J u s t i c e , u n 

p r o c u r e u r , u n e v i c t i m e d e r é p r e s s i o n ou t o u t e a u t r e p e r s o n n e a u t o r i s é e p a r la loi à 

p r é s e n t e r un r e c o u r s a u n o m d ' u n e v i c t i m e ; l o r s q u ' u n e v i c t i m e d e r é p r e s s i o n es t 

d é c é d é e , a q u i t t é le t e r r i t o i r e p o l o n a i s , ou est a t t e i n t e d ' u n e m a l a d i e m e n t a l e , la 

d e m a n d e p e u t ê t r e i n t r o d u i t e p a r u n de ses p a r e n t s p r o c h e s : (...) f r è r e , s œ u r , con jo in t , 

ou p a r u n e a s s o c i a t i o n d e p e r s o n n e s v i c t i m e s d e p e r s é c u t i o n s à r a i s o n de l e u r s a c t i v i t é s 

e n f a v e u r d e l ' i n d é p e n d a n c e de la P o l o g n e . 

2 . L e t r i b u n a l s t a t u e e n a u d i e n c e s u r la b a s e d u d o s s i e r d e l ' o r g a n e q u i a r e n d u la 

d é c i s i o n i n i t i a l e . Il p e u t , le cas é c h é a n t , r e c u e i l l i r d e s é l é m e n t s d e p r e u v e 

c o m p l é m e n t a i r e s . 

3 . U n e p a r t i e h a b i l i t é e à i n t r o d u i r e u n e d e m a n d e e n v e r t u d u p a r a g r a p h e 1 peut 

i n t e r j e t e r a p p e l d ' u n j u g e m e n t a n n u l a n t ou n o n la d é c i s i o n i n i t i a l e . 

4 . Sauf d i s p o s i t i o n s c o n t r a i r e s , le c o d e d e p r o c é d u r e p é n a l e s ' a p p l i q u e p a r a n a l o g i e à 

la p r o c é d u r e [ c o n c e r n a n t les d e m a n d e s i n t r o d u i t e s e n v e r t u d u p a r a g r a p h e 1 ] ; 

t o u t e f o i s , u n p r o c u r e u r doi t p a r t i c i p e r à l ' a u d i e n c e . L a v i c t i m e d e r é p r e s s i o n [cl t o u t e 

a u t r e p e r s o n n e h a b i l i t é e e n v e r t u d u p a r a g r a p h e 1 à p r é s e n t e r u n e d e m a n d e ! o u > s u r 

a u t o r i s a t i o n d u t r i b u n a l , d ' a u t r e s p e r s o n n e s p e u v e n t p a r t i c i p e r à l ' a u d i e n c e . U n p r o c è s -

v e r b a l de l ' a u d i e n c e e s t é t a b l i . » 

Selon l 'ar t icle 2 § 1 in fine de la loi, une décision a n n u l a n t la 

c o n d a m n a t i o n ini t ia le équ ivau t à un a c q u i t t e m e n t . 

En cas d ' a n n u l a t i o n d ' u n e telle c o n d a m n a t i o n , la v ic t ime de répress ion 

a droi t , en v e r t u d e l 'ar t ic le 8 § 1 de la loi, à u n e i n d e m n i t é du T r é s o r 

public p o u r c o n d a m n a t i o n injustifiée. C e t t e disposi t ion se lit a i n s i : 

« U n e p e r s o n n e d o n t la c o n d a m n a t i o n a é t é a n n u l é e a d r o i t à u n e i n d e m n i t é d u 

T r é s o r p u b l i c p o u r le p r é j u d i c e m a t é r i e l e t m o r a l sub i e n r a i s o n d e sa c o n d a m n a t i o n . 

Si la p e r s o n n e c o n c e r n é e e s t d é c é d é c , ce d r o i t es t t r a n s m i s à s o n con jo in t , ses e n f a n t s 

et s e s p a r e n t s . » 

Le 21 m a i 1993,1a loi de 1991 fut modif iée pour s ' app l iquer , à p a r t i r de 

ce t t e d a t e , aux pe r sonnes qui ont é té p e r s é c u t é e s ou c o n d a m n é e s pour des 

motifs po l i t iques p a r les a u t o r i t é s sovié t iques s ta l in i s tes en ve r tu d 'un 

accord conclu le 26 ju i l le t 1944 e n t r e le C o m i t é polonais de la l ibéra t ion 

na t iona le (Polski Komitet Wyzivolenia Narodowego) et le g o u v e r n e m e n t 

sovié t ique . Selon la loi, d a n s sa t e n e u r modif iée , seul le t r i b u n a l régional 

de Varsovie é ta i t c o m p é t e n t pour c o n n a î t r e des d e m a n d e s in t rodu i t e s par 

ce t t e ca t égor i e de p e r s o n n e s v ic t imes de r ép ress ion ou c o n d a m n é e s à to r t . 

Pa r la su i t e , le 3 février 1995, la loi de 1991 fut à nouveau modif iée, avec 

effet au 1" avril 1995; la c o m p é t e n c e p o u r c o n n a î t r e des r e q u ê t e s 

i n t rodu i t e s p a r ces p e r s o n n e s a é té é t e n d u e à tous les t r i b u n a u x 

r ég ionaux . 
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GRIEF 

Le r e q u é r a n t se p la in t sur le t e r r a i n de l 'ar t icle 6 § 1 de la Conven t i on 

de ce que la d u r é e de la p r o c é d u r e devan t le t r i b u n a l rég iona l de Varsovie 

c o n c e r n a n t sa d e m a n d e en a n n u l a t i o n de la c o n d a m n a t i o n de son défunt 

frère a excédé u n «dé la i r a i s o n n a b l e » au sens de ce t t e disposi t ion. 

PROCÉDURE 

La r e q u ê t e a é té i n t r o d u i t e devan t la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 9 mai 1995 et e n r e g i s t r é e le 

6 m a i 1996. 

Le 9 s e p t e m b r e 1998, la C o m m i s s i o n a déc idé de c o m m u n i q u e r la 

r e q u ê t e au G o u v e r n e m e n t . 

A la sui te de l ' en t rée en v igueur du Pro tocole n" 11 à la Conven t i on le 

1 e r n o v e m b r e 1998, et c o n f o r m é m e n t aux c lauses de l 'ar t ic le 5 § 2 dud i t 

Pro tocole , l ' e x a m e n de l 'affaire a é té confié à la C o u r . 

Le G o u v e r n e m e n t a p r é s e n t é des observa t ions écr i t es le 13 n o v e m b r e 

1998, ap r è s p ro roga t i on du délai i m p a r t i à cet effet. Le r e q u é r a n t y a 

r é p o n d u le 15 d é c e m b r e 1998. Le G o u v e r n e m e n t a soumis des 

observa t ions c o m p l é m e n t a i r e s le 9 février 1999. 

Le 7 ju i l le t 1999, le p rés iden t de la c h a m b r e a accordé l ' ass i s tance 

jud ic ia i r e au r e q u é r a n t . 

Le 25 avril 2000, le G o u v e r n e m e n t a soumis u n e t r a d u c t i o n de ses 

observa t ions d a t é e s du 13 n o v e m b r e 1998. 

EN DROIT 

(...) 

Le r e q u é r a n t se p la in t sur le t e r r a i n de l 'ar t ic le 6 § 1 de la C o n v e n t i o n 

de ce q u e la d u r é e de la p r o c é d u r e d e v a n t le t r i buna l rég iona l de Varsovie 

c o n c e r n a n t sa d e m a n d e en a n n u l a t i o n de la c o n d a m n a t i o n de son défunt 

frère a excédé u n «dé l a i r a i s o n n a b l e » au sens de ce t t e disposi t ion. Le 

passage p e r t i n e n t de l 'ar t icle 6 § 1 est a insi l ibe l lé : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e (...) d a n s u n d é l a i 

r a i s o n n a b l e , p a r u n t r i b u n a l (...) q u i d é c i d e r a , soit d e s c o n t e s t a t i o n s s u r s e s d r o i t s e t 

o b l i g a t i o n s de c a r a c t è r e civil , soi t d u b i e n - f o n d é d e t o u t e a c c u s a t i o n e n m a t i è r e p é n a l e 

d i r i g é e c o n t r e e l le (...) » 

A. Applicabilité de l'article 6 § 1 

D a n s ses obse rva t ions du 13 n o v e m b r e 1998, le G o u v e r n e m e n t sou t i en t 

q u e la p r o c é d u r e e n g a g é e en ve r tu des d isposi t ions de la loi du 23 février 
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1991 su r l ' annu l a t i on des c o n d a m n a t i o n s p rononcées à l ' encon t re de 

p e r s o n n e s à ra i son de l eu r s act ivi tés en faveur de l ' i n d é p e n d a n c e de la 

Pologne revêt , aux fins de l 'ar t icle 6 § 1 de la Conven t ion , un c a r a c t è r e 

péna l avec ce r t a ines p a r t i c u l a r i t é s : elle se dé rou le devan t une ju r id ic t ion 

p é n a l e , c o n f o r m é m e n t aux règles de la p r o c é d u r e péna l e et vise à 

r e c h e r c h e r si une c o n d a m n a t i o n doit ou non ê t re a n n u l é e au mot i f 

qu 'e l le ne p rocéda i t pas d ' une b o n n e a d m i n i s t r a t i o n de la j u s t i ce mais 

d ' une forme de répress ion pol i t ique . Toutefo is , l 'enjeu pour le 

d e m a n d e u r d a n s u n e tel le p r o c é d u r e est en fait la sat isfact ion m o r a l e 

d ' ob t en i r l ' annu la t ion d ' une c o n d a m n a t i o n injustif iée. P a r c o n s é q u e n t , 

pour le G o u v e r n e m e n t , l 'ar t ic le 6 ne peu t s ' app l iquer à l 'espèce q u e 

« d a n s u n e c e r t a i n e m e s u r e » . 

Le r e q u é r a n t e s t ime avec le G o u v e r n e m e n t que l 'ar t icle 6 § 1, d a n s sa 

b r a n c h e péna l e , s ' app l ique à la p r o c é d u r e . C e p e n d a n t , à son avis, la 

p r o c é d u r e en ques t i on n ' a pas p o u r objet de p r o c u r e r une sa t is fact ion 

m o r a l e aux vic t imes de r ép ress ion po l i t ique mais d e r e s t a t u e r sur des 

accusa t ions en m a t i è r e péna le po r t ée s a b u s i v e m e n t con t r e ces p e r s o n n e s 

d u r a n t la pé r iode de non-dro i t sous le r é g i m e to t a l i t a i r e . 

D a n s ses observa t ions du 9 février 1999 en r éponse à celles d u 

r e q u é r a n t , le G o u v e r n e m e n t sou t i en t toutefois q u e , p o u r ce qu i concerne 

le r e q u é r a n t l u i - m ê m e , la p r o c é d u r e l i t igieuse ne visait pas à déc ider 

d ' une «accusa t ion en m a t i è r e p é n a l e d i r igée con t r e [ lu i ]» . De ce fait, le 

G o u v e r n e m e n t fait valoir q u e l 'ar t ic le 6 ne s ' app l ique ra i t - le cas échéan t -

q u e d a n s sa b r a n c h e civile. 

La C o u r c o n s t a t e q u e les pa r t i e s a d m e t t e n t , b ien q u e p o u r des ra isons 

d ive rgen te s , que l 'ar t ic le 6 § 1 t rouve à s ' app l iquer en l 'espèce. Elle e s t ime 

n é a n m o i n s qu ' i l y a l ieu d ' e x a m i n e r la ques t i on et conclut que ce t t e 

disposi t ion s ' appl ique p o u r les ra i sons su ivan tes . 

La C o u r r econna î t q u e , de m a n i è r e g é n é r a l e , la p r o c é d u r e en ques t ion 

revêt des c a r a c t é r i s t i q u e s a n a l o g u e s à celles d ' un r ecour s con t re une 

c o n d a m n a t i o n pu isqu 'e l le peu t abou t i r soit à l ' annu la t ion de la 

c o n d a m n a t i o n c o n t e s t é e ( a n n u l a t i o n qu i en droi t i n t e r n e équ ivau t à un 

a c q u i t t e m e n t ) soit à la conf i rmat ion - avec t ou t e s ses conséquences 

p r a t i q u e s - de ce t t e c o n d a m n a t i o n . P a r c o n s é q u e n t , pour u n e v ic t ime de 

r ép ress ion pol i t ique qu i a é té c o n d a m n é e sous le r é g i m e to t a l i t a i r e , la 

p r o c é d u r e e n g a g é e en ve r tu de la loi de 1991 e n t r a î n e r a une nouvel le 

décision sur les accusa t ions d i r igées con t r e elle. Toutefo is , ce t t e 

p r o c é d u r e n ' a pas les m ê m e s conséquences p o u r u n e p e r s o n n e qui , à 

l ' ins tar du r e q u é r a n t en l ' espèce, t e n t e de faire a n n u l e r la c o n d a m n a t i o n 

de son p a r e n t car , c o m m e le soul igne le G o u v e r n e m e n t , elle ne p o r t e pas 

sur u n e «accusa t ion en m a t i è r e péna le d i r igée con t r e e l l e» . 

Selon la j u r i s p r u d e n c e de la Cour , l 'ar t icle 6 § 1, sous sa r u b r i q u e 

«civi le», t rouve à s ' app l ique r lorsqu ' i l y a « c o n t e s t a t i o n » (dispute d a n s le 

t ex t e angla is ) sur un « d r o i t » q u e l'on peu t p r é t e n d r e , au moins de 
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m a n i è r e dé fendab le , r econnu en droi t i n t e r n e . Il doit s 'agir d ' u n e 

c o n t e s t a t i o n réel le et s é r i e u s e ; elle peu t conce rne r auss i b ien l ' ex is tence 

m ê m e d 'un droi t q u e son é t e n d u e ou ses moda l i t é s d ' exerc ice . La C o u r 

doit é g a l e m e n t ê t r e conva incue q u e l ' issue de la p r o c é d u r e étai t 

d i r e c t e m e n t d é t e r m i n a n t e pour le droi t r e v e n d i q u é (voir, mulatis 

mutandis, les a r r ê t s Georg i ad i s c. G r è c e du 29 ma i 1997, Recueil des arrêts et 

décisions 1997-III, pp . 958-959, § 30, et Rolf Gus ta f son c. Suède du 1 e r ju i l le t 

1997,Recueil 1997-IV, p. 1160, § 38) . 

Sur le point de savoir si u n droi t d o n n é revêt ou non un « c a r a c t è r e civil » 

sous l 'angle de l 'ar t icle 6 § 1, il ressor t de la j u r i s p r u d e n c e c o n s t a n t e de la 

C o u r q u e la no t ion de «d ro i t s et ob l iga t ions de c a r a c t è r e civil» ne doit pas 

s ' i n t e r p r é t e r p a r s imple ré fé rence au dro i t i n t e r n e de l 'E ta t d é f e n d e u r et 

q u e ce t t e d isposi t ion s ' app l ique i n d é p e n d a m m e n t de la qua l i t é des p a r t i e s 

c o m m e de la n a t u r e de la loi rég issan t la « c o n t e s t a t i o n » et de l ' au to r i t é 

c o m p é t e n t e pour t r a n c h e r ( a r r ê t Georg i ad i s p réc i t é , p. 959, § 34) . 

A p p l i q u a n t les c r i t è res ci-dessus à l 'espèce, la C o u r relève q u e , 

i n d é p e n d a m m e n t de la n a t u r e de la loi de 1991 en droi t polonais , 

l 'ar t icle 3 § 1 de ce t e x t e habi l i te à la fois ce r t a ines au to r i t é s pub l iques 

- p a r exemple le m i n i s t r e de la J u s t i c e - et les p a r e n t s p roches d ' u n e 

dé fun te v ic t ime de r ép ress ion pol i t ique à solliciter au nom de celle-ci un 

r é e x a m e n de sa c o n d a m n a t i o n p é n a l e , d a n s les m ê m e s condi t ions que 

celles p révues p o u r la v ic t ime e l l e - m ê m e . L'on peu t donc d i re q u e non 

s e u l e m e n t le droi t polonais r econna î t la r esponsab i l i t é de l 'E ta t pour une 

e r r e u r j ud ic i a i r e ma i s auss i qu ' i l s anc t i onne et p r o t è g e le dro i t d ' ob ten i r 

a posteriori l ' a c q u i t t e m e n t du m e m b r e décédé d ' u n e famille si la 

c o n d a m n a t i o n de celui-ci ne procède pas d ' une d é c l a r a t i o n r égu l i è r e de 

culpabi l i té mais d ' une forme de pe r sécu t ion de l 'E ta t en ra ison 

d 'ac t iv i tés d i r igées con t r e le r é g i m e to t a l i t a i r e . 

En o u t r e , l 'ar t icle 8 § 1 de la loi d e 1991 d i s t ingue deux ca tégor ies de 

p a r e n t s p r o c h e s : ceux (conjoint , enfan t s ou p a r e n t s ) pour lesquels 

l ' issue de la p r o c é d u r e est d é t e r m i n a n t e pour leurs dro i t s p a t r i m o n i a u x 

pu i sque , ap r è s un a c q u i t t e m e n t a posteriori de la dé fun t e v ic t ime de 

répress ion , ils ont un droi t à r é p a r a t i o n pour la c o n d a m n a t i o n 

injustifiée d e celle-ci et ceux qu i , c o m m e le r e q u é r a n t ( f rère) , n 'on t 

droi t à a u c u n e i n d e m n i s a t i o n . 

De l'avis de la C o u r , le fait q u e l ' issue de la p r o c é d u r e en cause n 'a i t pas 

é té d é t e r m i n a n t e p o u r les d ro i t s p a t r i m o n i a u x du r e q u é r a n t ne sous t ra i t 

pas l ' ins tance à l ' emp i r e de l 'ar t icle 6 § 1 de la C o n v e n t i o n d a n s sa b r a n c h e 

civile et ne lui enlève pas son c a r a c t è r e «civil». La C o u r es t ime q u e si 

l ' a c q u i t t e m e n t d e m a n d é et o b t e n u p a r le r e q u é r a n t p e r m e t avant tou t à 

celui-ci de b lanch i r le n o m de son frère au r ega rd de la loi et aux yeux de 

l 'opinion pub l ique , il lui p e r m e t auss i de r é t ab l i r l ' honneu r et la 

r é p u t a t i o n de sa famil le , qui a p e n d a n t l o n g t e m p s é t é i név i t ab l emen t 
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couve r t e d ' opp rob re et d i sc réd i t ée en ra ison de la c o n d a m n a t i o n 

injustifiée de son f rère . 

C o m p t e t e n u de ces cons idé ra t ions , la C o u r conclut q u e l ' issue de la 

p r o c é d u r e l i t igieuse é ta i t d é t e r m i n a n t e p o u r des dro i t s qu i , pa r leur 

n a t u r e m ê m e , r evê ta i en t un c a r a c t è r e civil, à savoir le droi t du r e q u é r a n t 

de j o u i r d ' une b o n n e r é p u t a t i o n et son droi t de p ré se rve r l ' h o n n e u r de sa 

famille et de r é t ab l i r la r é p u t a t i o n de celle-ci. 

(...) 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e recevable , tous moyens de fond réservés . 
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SOMMAIRE1 

Transfert des habitants d'une commune, dont une partie appartenait à une 
minorité nationale, vers une autre commune 

Article 8 

Vie privée - Domicile - Transfert des habitants d'une commune, dont une partie appartenait à 
une minorité nationale, vers une autre commune - Minorité nationale - Absence de droits 
s'appliquant spécifiquement aux minorités nationales - Ingérence - Gravité de l'ingérence -
Rien-être économique du pays - Nécessaire dans une société démocratique - Marge 
d'appréciation - Mesures visant le maintien de l'identité culturelle d'une minorité nationale 

# 

Les requérants appartiennent à une minorité slave, les Sorabes, représentant un 
tiers de la population de la commune. En 1994, le Land approuva un plan-cadre sur 
la poursuite de l'exploitation de lignite, qui prévoyait le transfert de la population 
de la commune des requérants. Un recours devant le tribunal administratif, 
auquel participèrent une partie des requérants, fut intenté sans succès contre 
cette décision. Après consultation des représentants d'associations et de groupes 
d'intérêts, la Loi fondamentale sur le lignite du Land entra en vigueur; elle 
prévoyait expressément la dissolution de la commune. Des députés du Parlement 
du Land ainsi que deux des requérants saisirent parallèlement la Cour 
constitutionnelle du Land en vue d'un contrôle de la constitutionnalité de la loi. 
La Cour constitutionnelle estima que la décision du législateur de dissoudre la 
commune des requérants pour permettre l'exploitation d'une mine était 
compatible avec les dispositions de la Constitution du Land garantissant les droits 
de la minorité sorabe et, notamment, la protection de leur zone d'implantation. En 
effet, des mesures compensatoires étaient prévues et la volonté de l'Etat de 
protéger la zone d'implantation originelle de la minorité sorabe avait été mise en 
balance avec les objectifs de maintien des emplois et d'approvisionnement en 
énergie. Par un décret du gouvernement du Land, le plan d'exploitation acquit 
force obligatoire. Des négociations commencèrent alors avec les habitants devant 
être transférés afin que des terrains sur leur commune d'adoption leur soient 
proposés; l'ensemble des frais de transfert devait être couvert par la société 
d'exploitation. Par un deuxième décret d'application, le gouvernement du Land 
approuva la partie du plan portant sur le transfert des habitants de la commune. 
Il était prévu que la vie de la commune serait préservée pendant le transfert et que 
le maintien et le développement de la culture et de la langue sorabes seraient 
encouragés. 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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Article 8: la Convention ne garantit pas en général de droits spécifiques aux 
minorités. Toutefois, au regard du présent article, le mode de vie des minorités 
peut, en principe, bénéficier de la protection de la vie privée, familiale et du 
domicile. Indépendamment de la protection des minorités, le transfert des 
habitants d'une commune vers une autre touche directement la vie privée et le 
domicile des intéressés. En l'espèce, la Loi fondamentale sur le lignite du Land, 
ainsi que les décrets d'application du gouvernement du Land, qui prévoyaient le 
transfert des requérants, constituaient une ingérence dans les droits de ces 
derniers au regard du présent article. Cette ingérence, prévue par la loi, 
poursuivait le but légitime de bien-être économique du pays. Compte tenu de la 
marge d'appréciation étendue dont disposent les Etats pour l'application des 
politiques d'aménagement du territoire, il s'agit de déterminer si les motifs 
invoques pour justifier l'ingérence étaient pertinents et si celle-ci était 
proportionnée au but poursuivi, tout en gardant à l'esprit le fait que le transfert 
des habitants de la commune affectait une minorité. L'ingérence revêtait un 
caractère de gravité certain, en raison des conséquences dramatiques notamment 
pour les personnes âgées. Cependant, le processus ayant abouti à la décision de 
poursuivre l'exploitation de lignite sur le territoire de la commune s'est déroulé 
sur plusieurs années et a été caractérisé par un large débat au sein du Parlement 
du Land et entre les acteurs de la vie publique en général. Par ailleurs, les 
requérants ont été en mesure de contester les décrets d'application et de saisir la 
Cour constitutionnelle du Land d'un recours sur la constitutionnalité de la Loi 
fondamentale sur le lignite. S'agissant de la protection des droits de la minorité 
sorabe, la Cour constitutionnelle, dans son arrêt, a examiné avec soin si le 
législateur avait dûment pris en compte les dispositions constitutionnelles 
garantissant les droits de la minorité, s'il avait mis les objectifs de la législation 
en balance avec les autres droits fondamentaux et si le résultat n'était pas 
disproportionné. Le fait que les habitants seraient transférés dans une commune 
se trouvant à une vingtaine de kilomètres de la leur, située dans la zone 
d'implantation de la minorité, constitue un élément déterminant. Par ailleurs, les 
mesures d'accompagnement prévoyaient, notamment, la préservation et 
l 'encouragement du maintien de la communauté villageoise et de l'identité 
culturelle sorabe. En définitive, l'ingérence pour douloureuse qu'elle ait été pour 
les requérants, n'était pas disproportionnée au but légitime poursuivi, eu égard à 
la marge d'appréciation de l'Etat en la matière : défaut manifeste de fondement. 
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(. . .) 

EN FAIT 

Les r e q u é r a n t s sont au n o m b r e de qu inze . 

Les r e q u é r a n t s n o s 1 à 13 sont des h a b i t a n t s du village de H o r n o , s i tué 

d a n s le Land de B r a n d e b o u r g ; il s 'agit de M. Noack , M. et M m c S ieger t , 

M. et M" K H o r n i g , M. H u g l e r , M. Kneschk , M . L indne r , M. et M"" Napa r ty , 

M""' N i t schke , M. R ich te r et M. Wil lnow. 

La r e q u é r a n t e n° 14 est la Domowina , associat ion de défense des in té rê t s 

sorabes , et la r e q u é r a n t e n u 15, la c o m m u n a u t é évangél ique de H o r n o . 

Ils sont r e p r é s e n t é s devan t la C o u r p a r M' U. Ph i l ipp-Ger lach , avocate 

au b a r r e a u de Francfor t , et M1 - R. G i e b e n r a t h , avocat au b a r r e a u de 

F r ibou rg (Br i sgau) . 

A. Les circonstances de l'espèce 

Les faits de la cause , tels qu ' i l s ont é té exposés pa r les pa r t i e s , peuven t 

se r é s u m e r c o m m e sui t . 

/. La genèse de I'affaire 

L'affaire po r t e sur le t r ans fe r t , p révu p o u r la lin de l 'an 2002, des 

h a b i t a n t s du vil lage de H o r n o , s i tué d a n s le Land de B r a n d e b o u r g , à 

15 km au nord de la ville de C o t t b u s , p rès de la f ront iè re polonaise . Le 

village c o m p t e 350 h a b i t a n t s , don t un t iers envi ron a p p a r t i e n t à la 

m ino r i t é so rabc , d 'or ig ine slave. Les r e q u é r a n t s n"s 1 à 12 déc la ren t 

a p p a r t e n i r à ce t t e m ino r i t é . Envi ron 20 000 Sorabes (Sorben) hab i t en t 

d a n s le Land de B r a n d e b o u r g . Ils d i sposent d ' u n e l angue et d ' une cu l tu re 

p rop re s , et p r a t i q u e n t leurs c o u t u m e s (sorbisches Brauchtum) d a n s des 

associa t ions de c h a n t , de c o s t u m e s folklor iques et d a n s des cercles de 

t h é â t r e , d ' é c r i t u r e et de dess in . La major i t é d ' e n t r e eux fait pa r t i e de 

l 'Eglise p r o t e s t a n t e . 

Les h a b i t a n t s de la c o m m u n e de H o r n o doivent ê t r e t r ans fé rés vers une 

ville s i tuée à u n e v ing ta ine de k i lomè t re s envi ron , en ra ison de l ' ex tens ion 

de l ' explo i ta t ion du l igni te (Braunkohleabbau) d a n s c e t t e rég ion . En effet, à 

q u e l q u e s k i l omè t r e s de la c o m m u n e de H o r n o se s i tue l ' exp lo i ta t ion à ciel 

ouver t (Braunkohletagebau) de l ignite de J ä n s c h w a l d e , dont le droi t de 

j ou i s sance (Nutzungsberechtigung) a p p a r t i e n t à la société LAUBAG 

(Laus i t ze r B r a u n k o h l e A G ) . 

En 1977, le g o u v e r n e m e n t de la R é p u b l i q u e d é m o c r a t i q u e a l l e m a n d e 

avai t déc idé q u e le village de H o r n o devai t ê t r e t r ans fé ré p o u r p e r m e t t r e 

l ' ex tens ion de l ' exp lo i ta t ion du l igni te . Déjà à ce t t e é p o q u e , les h a b i t a n t s 

s ' é ta ien t opposés à ce t t e décision. 
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2. Les procédures menées contre la poursuite de l'exploitation de lignite sur le 

terrain de la commune de Homo après la réunification de l'Allemagne 

Au d é b u t des a n n é e s 90, les h a b i t a n t s de la c o m m u n e de H o r n o 

p a r t i c i p è r e n t à des man i f e s t a t i ons et s ignè ren t des pé t i t ions en vue 

d ' o b t e n i r l ' a r rê t de l ' explo i ta t ion du l ignite sur le t e r r a i n de leur 

c o m m u n e . 

a) L e s r e c o u r s c o n t r e l e p l a n - c a d r e d ' e x p l o i t a t i o n d e l i g n i t e 

Le 14 m a r s 1994, le service des mines (Oberbergamt) du Land de 

B r a n d e b o u r g a p p r o u v a le p lan -cadre de pou r su i t e de l ' explo i ta t ion à ciel 

ouve r t de J ä n s c h w a l d e 1994 jusqu ' à é p u i s e m e n t (Rahmenbetriebsplan zur 

Weilerführung des Tagebaus Jänschwalde 1994 bis Auslauf), qui prévoyait la 

p o u r s u i t e d e l ' explo i ta t ion d u l igni te d a n s c e t t e r ég ion et p a r là m ê m e le 

t r ans fe r t des h a b i t a n t s de la c o m m u n e de H o r n o en l 'an 2003. 

P a r une décis ion du 6 j u i n 1994, le service des m i n e s r e j e t a l 'opposi t ion 

(Widerspruch) fo rmée p a r 161 p r o p r i é t a i r e s de t e r r a i n , don t u n e g r a n d e 

major i t é p rovena ien t de la c o m m u n e de H o r n o , et qu i c o m p r e n a i e n t les 

r e q u é r a n t s n"s 3 , 7, 10, 11 et 13, con t r e l ' app roba t ion de ce p lan . 

D é b u t ju i l le t 1994, d i f férentes c o m m u n e s , a insi q u e les r e q u é r a n t s n o s 3 , 

7, 10, 11 et 13 f o r m è r e n t un recours con t r e ce t t e décis ion devan t le 

t r i buna l a d m i n i s t r a t i f (Verwaltungsgericht) de C o t t b u s . 

A l ' époque d e l ' in t roduc t ion de la r e q u ê t e d e v a n t la C o u r , ce t t e 

p r o c é d u r e é ta i t toujours p e n d a n t e . 

Le 17 d é c e m b r e 1998, le t r i buna l a d m i n i s t r a t i f de C o t t b u s t int une 

aud ience pub l ique et , pa r un j u g e m e n t du m ê m e j o u r , d é b o u t a les 

p l a i g n a n t s . A l ' encon t re des r e q u é r a n t s , le t r i buna l se ré fé ra n o t a m m e n t 

à la j u r i s p r u d e n c e c o n s t a n t e d ' ap rè s laque l le la s imple décision 

d ' a p p r o b a t i o n d ' un p lan d ' exp lo i t a t ion min i è r e ne méconna i s sa i t pas p a r 

p r inc ipe (grundsätzlich) les d ro i t s des p r o p r i é t a i r e s des t e r r a i n s qu i 

s e r a i en t affectés pa r l ' opéra t ion , ca r la décis ion en ques t ion ne por ta i t 

pas encore su r l ' absorp t ion des t e r r a i n s individuels en t an t q u e te ls . Le 

t r i buna l a jouta q u e les p r o p r i é t a i r e s pou r ron t sans res t r i c t ion con t e s t e r 

la légal i té de l ' opéra t ion min i è r e dans u n e p r o c é d u r e d i s t inc te qu i suivra 

la p r é s e n t e , in t i tu lée p r o c é d u r e de droi t m in i e r de cession des t e r r a in s 

(bergrechlliches Grundabtrelungsverfuhren). 

b ) L ' e n t r é e e n v i g u e u r d e la L o i f o n d a m e n t a l e s u r l e l i g n i t e d u Land d e 

B r a n d e b o u r g 

Le 23 avril 1997, au cours d ' u n e aud i t ion pub l ique , la C o m m i s s i o n p o u r 

l ' e n v i r o n n e m e n t , la p ro tec t ion de la n a t u r e et l ' a m é n a g e m e n t du 

t e r r i t o i r e du P a r l e m e n t du Land de B r a n d e b o u r g e n t e n d i t les 

r e p r é s e n t a n t s d ' assoc ia t ions , de g r o u p e s d ' i n t é r ê t s , d ' i n s t i t u t s de 

r eche rche et des e x p e r t s j u r i d i q u e s au sujet du projet de loi su r le l igni te . 
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La Loi f o n d a m e n t a l e sur le l igni te (Braunkohlegrundlagengesetz) du Land 

de B r a n d e b o u r g e n t r a en v igueur le 12 ju i l le t 1997; l ' a r t ic le 1 de la loi 

por te sur l ' ex t rac t ion du l ignite (Förderung der Braunkohle) et l 'ar t ic le 2 su r 

la d issolut ion de la c o m m u n e de H o r n o et su r l ' i n t ég ra t ion de son 

t e r r i t o i r e d a n s la c o m m u n e de J ä n s c h w a l d e (Auflösung der Gemeinde Horno 

und Eingliederung ihres Gemeindegebietes in die Gemeinde Jänschwalde) (voir «Le 

droi t i n t e r n e p e r t i n e n t » c i -dessous) . 

c) L e s r e c o u r s p o r t a n t s u r la c o n s t i t u t i o n n a l i t é d e la L o i f o n d a m e n t a l e s u r l e 

l i g n i t e 

Le 5 s e p t e m b r e 1997, un ce r t a in n o m b r e de d é p u t é s du P a r l e m e n t de 

B r a n d e b o u r g sa is i ren t la C o u r cons t i t u t ionne l l e du Land de B r a n d e b o u r g 

(Verfassungsgericht des Landes Brandenburg) en vue d ' un cont rô le de la 

cons t i t u t i onna l i t é de c e t t e loi (Nomenkontrollantrag). 

P a r a l l è l e m e n t , les r e q u é r a n t s n"s 1 et 14 sa is i ren t la m ê m e cour d 'un 

recours cons t i t u t i onne l (Verfassungsbeschwerde). 

Après avoir t e n u des aud iences les 19 m a r s et 18 j u i n 1998, la C o u r 

cons t i tu t ionne l l e du Land de B r a n d e b o u r g , pa r u n a r r ê t du 18 j u i n 1998, 

déc la ra la Loi f o n d a m e n t a l e sur le l igni te conforme à la C o n s t i t u t i o n du 

Land de B r a n d e b o u r g d a n s la m e s u r e où elle prévoi t l 'u t i l i sa t ion du t e r r a i n 

de la c o m m u n e de H o r n o pour l ' explo i ta t ion du l igni te . 

D ' a p r è s la C o u r cons t i t u t ionne l l e , les d ro i t s accordés aux Sorabes en 

ver tu de l 'ar t icle 25 § 1, p r e m i è r e p h r a s e , de la C o n s t i t u t i o n du Land et 

p o r t a n t sur la p ro tec t ion de leur zone d ' i m p l a n t a t i o n or iginel le , ne les 

p r o t é g e a i e n t pas de m a n i è r e abso lue con t re l ' absorpt ion (Inanspruch

nahme) d ' une telle zone p a r l ' explo i ta t ion à ciel ouver t de l igni te . Le rôle 

de la C o u r cons t i tu t ionne l l e se l imi te ra i t à vérifier si le l ég is la teur , sur la 

base d ' u n e ana lyse dé t a i l l ée des c i r cons tances d e l ' espèce , a pe rçu la 

po r t ée de l 'ar t icle 25 § 1, p r e m i è r e p h r a s e , de la C o n s t i t u t i o n du Land, 

s'il l'a mis en ba lance de m a n i è r e r a i sonnab le avec les a u t r e s droi t s 

f o n d a m e n t a u x et si le r é su l t a t n 'es t pas d i s p r o p o r t i o n n é . P o u r app réc i e r 

l 'évolution de la s i tua t ion é c o n o m i q u e d a n s le futur , le l ég i s la teur pouvai t 

se fonder sur des r a p p o r t s d ' expe r t s , si les pronos t ics de ces d e r n i e r s 

é t a i en t p laus ib les et r a i sonnab les . 

La C o u r cons t i tu t ionnel le e s t ima q u ' e n l 'espèce la décision du légis lateur 

de d issoudre la c o m m u n e de H o r n o et d 'ut i l iser son t e r r a in pour 

l 'exploi ta t ion à ciel ouver t de l ignite é ta i t encore compat ib le avec l 'article 25 

§ 1, p r e m i è r e phrase , compte t enu des disposit ions qui accompagna i en t ce t t e 

décision (Begleitregelungen), et du fait que le légis la teur avait mis en balance les 

objectifs é t a t i ques de protec t ion , conservat ion et e n t r e t i e n de la zone 

d ' imp lan t a t i on originelle des Sorabes et ceux de déve loppement des 

s t ruc tu re s (Strukturjbrderung), de m a i n t i e n des emplois (Arbeitssicherung) et 

d ' approv i s ionnement en énerg ie (Energieversorgung). 
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P a r des décisions du 16 ju i l le t 1998, la C o u r cons t i tu t ionne l l e du Land de 

B r a n d e b o u r g d é b o u t a é g a l e m e n t les r e q u é r a n t s . Elle r appe la q u e l 'ar t icle 3 

de la Loi f o n d a m e n t a l e sur le l igni te complé t a i t la loi sur l ' expropr i a t ion du 

Land de B r a n d e b o u r g (Enteignungsgesetz des Landes Brandenburg) pa r des 

d isposi t ions spéciales p o u r les régions d ' ex t r ac t i on de l ignite et au tor i sa i t 

des exp rop r i a t i ons afin de p e r m e t t r e la r é ins t a l l a t ion (Wiederansiedlung) de 

la popu la t ion , et q u e , d a n s le cas d e la c o m m u n e de H o r n o , u n e te l le 

r é ins t a l l a t ion é ta i t p r évue d a n s les c o m m u n e s avo i s inan tes . Elle a jouta 

qu' i l n ' appara i s sa i t pas cpte M. Xoack, en t an t q u ' h a b i t a n t de la c o m m u n e 

de H o r n o , pouvai t , à ce s t a d e , faire é t a t d ' u n e a t t e i n t e à son dro i t de 

p rop r i é t é . Elle renvoya par a i l leurs à son a r r ê t du 18 j u i n 1998 en ce qui 

conce rne la ques t ion de la conformi té de la Loi f o n d a m e n t a l e sur le l ignite 

avec la C o n s t i t u t i o n du Land. 

Les r e q u é r a n t s n"s 2, 4, 5, 6, 8, 9, 12 et 15 n 'on t pas exercé de recours 

devan t les t r i b u n a u x a l l e m a n d s . 

3. La situation actuelle 

La Loi f o n d a m e n t a l e sur le l igni te du Land de B r a n d e b o u r g prévoyait 

q u e les h a b i t a n t s de H o r n o deva ien t ê t r e consu l t é s sur le choix de la 

c o m m u n e où ils s e ra i en t t r ans fé ré s . Q u a t r e c o m m u n e s , t ou t e s s i tuées 

d a n s la zone d ' i m p l a n t a t i o n or iginel le des Sorabes , l eur furent p roposées . 

Le 6 s e p t e m b r e 1998, 86,6 % des h a b i t a n t s de H o r n o p a r t i c i p è r e n t au 

sc ru t in . La major i t é (71,5 %, soit 198 pe r sonnes ) se p rononça en faveur de 

la ville de Forst (Laus i tz ) , s i tuée à environ 20 km de H o r n o . 

P a r un déc re t (Verordnung) du g o u v e r n e m e n t du Land de B r a n d e b o u r g 

du 8 s e p t e m b r e 1998, le p lan d ' exp lo i t a t ion à ciel ouver t de l igni te de 

J ä n s c h w a l d e (Braunkohleplan Tagebau Jänschwalde) acqu i t force obl iga to i re 

et fut publ ié d a n s le j o u r n a l officiel (Gesetz- und Verordnungsblatt) du Land. 

D a n s le cou ran t de l ' année 1998, la société L A U B A G c o m m e n ç a à 

s o u m e t t r e des offres d 'acquis i t ion (Erwerb) ou de cession à des fins 

d ' exp lo i t a t ion min i è r e (Überlassung für bergbauliche Zwecke) des t e r r a in s 

aux p r o p r i é t a i r e s r é s idan t d a n s la c o m m u n e de H o r n o . 

Au cours d 'une r éun ion du 25 février 1999 de la C o m m i s s i o n sur le l igni te 

(Braunkohleausschuss), la société L A U B A G proposa aux p rop r i é t a i r e s 

l ' a t t r i bu t ion de t e r r a i n s équ iva l en t s d a n s la c o m m u n e de ré ins ta l l a t ion , 

l ' ensemble des frais de t r ans fe r t et de r é in s t a l l a t i on é t a n t à sa c h a r g e . 

Le 14 j u i n 1999, la société L A U B A G d e m a n d a au service des mines de 

B r a n d e b o u r g de d é c l a r e r q u e la c o m m u n e de H o r n o devai t lui céde r 

ce r t a in s t e r r a in s p o u r u n e d u r é e d e vingt-c inq ans . Les p r o c é d u r e s à 

l ' encon t re de ce r t a in s des r e q u é r a n t s sont en cours . 

P a r un déc re t du 27 aoû t 1999, publ ié le 23 s e p t e m b r e 1999 d a n s le 

j o u r n a l officiel du Land, le g o u v e r n e m e n t du Land de B r a n d e b o u r g 

app rouva la pa r t i e du plan p o r t a n t sur le t r ans fe r t des h a b i t a n t s de 
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H o m o . Celle-ci fixa les moda l i t é s p r a t i q u e s du t r ans fe r t et compor t a i t 

n o t a m m e n t les d ispos i t ions s u i v a n t e s : le coût d u t r ans fe r t d e s h a b i t a n t s 

sera i t à la c h a r g e de la société LAUBAG ; la vie de la c o m m u n a u t é 

vil lageoise devra i t ê t r e m a i n t e n u e p e n d a n t le t r a n s f e r t ; l ' i n t ég ra t ion des 

h a b i t a n t s de H o r n o d a n s la ville de Fors t devra i t ê t r e a s su rée ; le m a i n t i e n 

et le d é v e l o p p e m e n t de la cu l tu re et de la l angue so rabes se ra ien t à 

e n c o u r a g e r ; le t r ans fe r t devra i t ê t r e achevé en 2002. 

Le 30 d é c e m b r e 1999, le service des m i n e s de S e n f t e n b e r g app rouva le 

p lan pr inc ipa l d ' exp lo i t a t ion (Hauptbetriebsplan) d e j ä n s c h w a l d e 2000 /2001 . 

Le I février 201)0. les r e q u é r a n t s firent opposi t ion à ce l le décision. 

P a r des décisions des 21 j a n v i e r et 21 février 2000, le service des mines 

du Land de B r a n d e b o u r g t r ans f é r a les dro i t s de p rop r i é t é sur ce r t a in s 

t e r r a i n s a p p a r t e n a n t à des h a b i t a n t s de la c o m m u n e de H o r n o à la 

société L A U B A G . 

Les p r o p r i é t a i r e s conce rnés i n t e n t è r e n t des recours devan t le t r i buna l 

a d m i n i s t r a t i f de C o t t b u s con t r e ces décis ions . 

B. Le droit interne pertinent 

/. La Constitution du Land de Brandebourg 

L'ar t ic le 25 de la C o n s t i t u t i o n du Land de B r a n d e b o u r g , qui p ro t ège les 

dro i t s de la m ino r i t é so rabe , est ainsi r é d i g é : 

« 1. L e p e u p l e s o r a b e a d r o i t à la p r o t e c t i o n , à la c o n s e r v a t i o n et à l ' e n t r e t i e n d e s o n 

i d e n t i t é n a t i o n a l e et d e s a z o n e d ' i m p l a n t a t i o n o r i g i n e l l e . Le Land, les c o m m u n e s et les 

a s s o c i a t i o n s d e c o m m u n e s c o n t r i b u e n t à l a m i s e e n œ u v r e d e c e s d r o i t s e t s p é c i a l e m e n t 

d e l ' a u t o n o m i e c u l t u r e l l e et de la p a r t i c i p a t i o n p o l i t i q u e effect ive du p e u p l e s o r a b e . 

2. L e Land vei l le à ce q u e p u i s s e se r é a l i s e r u n e a u t o n o m i e c u l t u r e l l e d e s S o r a b e s q u i 

t r a n s c e n d e les f r o n t i è r e s du Land. 

3. L e s S o r a b e s o n t d r o i t a u m a i n t i e n e t a u d é v e l o p p e m e n t d e la l a n g u e e t de la 

c u l t u r e s o r a b e s d a n s la vie p u b l i q u e et à l e u r dif fusion d a n s les éco l e s et d a n s les 

g a r d e r i e s . 

4 . D a n s la z o n e d ' i m p l a n t a t i o n d e s S o r a b e s , les d o c u m e n t s a d m i n i s t r a t i f s d o i v e n t 

a u s s i ê t r e r é d i g é s e n l a n g u e s o r a b e . L e s c o u l e u r s d u d r a p e a u s o r a b e son t le b l e u , le 

r o u g e et le b l a n c . 

,î. L e s m o d a l i t é s d e l ' e x e r c i c e p a r les S o r a b e s d e l e u r s d r o i t s son t dé f i n i e s p a r u n e loi. 

C e l l e - c i g a r a n t i t la p a r t i c i p a t i o n de r e p r é s e n t a n t s s o r a b e s a u x a l l a i t e s c o n c e r n a n t les 

S o r a b e s , n o t a m m e n t a u p l a n l ég i s l a t i f . » 

2. La Loi fondamentale sur le lignite du L a n d de Brandebourg 

La Loi f o n d a m e n t a l e sur le l igni te (Braunkohlegrundlagengesetz) du Land 

de B r a n d e b o u r g e n t r a en v igueu r le 12 ju i l l e t 1997. Ses a r t i c les p e r t i n e n t s 

sont a insi r éd igés : 
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A r t i c l e p r e m i e r 

L o i s u r l ' e x t r a c t i o n d e l i g n i t e d a n s l e Land d e B r a n d e b o u r g 

« § 1. Extraction du lignite 

Le l i gn i t e p r é s e n t d a n s la r é g i o n d e L a u s i t z - S p r e e w a l d p e u t ê t r e e x t r a i t , 

c o n f o r m é m e n t à la loi, p o u r a s s u r e r l ' a p p r o v i s i o n n e m e n t e n m a t i è r e s p r e m i è r e s et e n 

é n e r g i e d e m ê m e q u e p o u r r e n f o r c e r l ' é c o n o m i e du Land, à c o n d i t i o n d e r e s p e c t e r les 

g i s e m e n t s , d e p r o t é g e r les f o n d e m e n t s n a t u r e l s de la vie et d ' é c o n o m i s e r les sols . 

§ 2. Déplacements de populations pour cause d'exploitation minière 

L a r é q u i s i t i o n i n é v i t a b l e d e z o n e s h a b i t é e s do i t ê t r e p r é c é d é e d e l 'offre d ' u n e 

c o m p e n s a t i o n é q u i v a l e n t e . Il f au t s ' e f fo rcer d e m a i n t e n i r les c o m m u n a u t é s v i l l ageo i se s 

e t les l i e n s s o c i a u x e n d é p l a ç a n t e n b loc les p o p u l a t i o n s c o n c e r n é e s . L a t r a n s p l a n t a t i o n 

s ' e f f ec tue a u x f ra is d e l ' e x p l o i t a n t m i n i e r . 

§ 3. Zone d'implantation des Sorabes 

P o u r ce q u i es t d e s z o n e s d e p e u p l e m e n t où es t a t t e s t é e de m a n i è r e c o n t i n u e j u s q u ' à 

ce j o u r u n e t r a d i t i o n de p r a t i q u e de la l a n g u e et de la c u l t u r e s o r a b e s , il y a l ieu d 'of f r i r , 

e n c a s de d é p l a c e m e n t s de p o p u l a t i o n s p o u r c a u s e d ' e x p l o i t a t i o n m i n i è r e , d e s a i r e s de 

r é i n s t a l l a t i o n a p p r o p r i é e s à l ' i n t é r i e u r d e la z o n e d ' i m p l a n t a t i o n o r i g i n e l l e d e s S o r a b e s , 

a u s e n s d e l ' a r t i c l e 3 § 2 d e la loi s u r les S o r a b e s . » 

A r t i c l e 2 

L o i s u r la d i s s o l u t i o n d e la c o m m u n e d e H o r n o e t s u r l ' i n t é g r a t i o n 

d e s o n t e r r i t o i r e à c e l u i d e la c o m m u n e d e J ä n s c h w a l d e 

« $ /. Division territoriale 

L a c o m m u n e d e H o r n o ( a r r o n d i s s e m e n t d e S p r e e - N e i ß e ) s e r a d i s s o u t e à c o m p t e r d u 

j o u r d e s p r o c h a i n e s é l e c t i o n s c o m m u n a l e s o r g a n i s é e s d a n s le Land; à c o m p t e r d e la 

m ê m e d a t e , son t e r r i t o i r e s e r a i n t é g r é d a n s ce lu i d e la c o m m u n e d e J ä n s c h w a l d e 

( a r r o n d i s s e m e n t d e S p r e e - N e i ß e ) . 

§ 2. Succession juridique 

I. L a c o m m u n e d e J ä n s c h w a l d e s u c c é d e r a a u x d r o i t s e t o b l i g a t i o n s d e la c o m m u n e 

de H o r n o à c o m p t e r d e l ' i n t é g r a t i o n à s o n t e r r i t o i r e d u t e r r i t o i r e d e la c o m m u n e de 

H o r n o . 

(...) 
§ 4. Constitution d'un arrondissement municipal ( O r t s t e i l b i l d u n g ) 

et d'un droit local ( O r t s r e c h t J dans le territoire absorbé 

1. A c o m p t e r du m o m e n t d e s o n a b s o r p t i o n p a r la c o m m u n e de J ä n s c h w a l d e , le 

t e r r i t o i r e de la c o m m u n e de H o r n o ( t e r r i t o i r e a b s o r b é ) joui t du s t a t u t p a r t i c u l i e r 

d ' a r r o n d i s s e m e n t d e la c o m m u n e de J ä n s c h w a l d e . (...) 

§ 5. Réinstallation 

1. Afin d e p r é s e r v e r la c o m m u n a u t é v i l l ageo i se e t les l i e n s s o c i a u x , il c o n v i e n t 

d 'o f f r i r a u x h a b i t a n t s d e la c o m m u n e d e H o r n o d e s a i r e s a p p r o p r i é e s p o u r l e u r 

r é i n s t a l l a t i o n s u r le t e r r i t o i r e d e l a c o m m u n e d e J ä n s c h w a l d e . (...) A v a n t 

r é t a b l i s s e m e n t d u p l a n d ' e x p l o i t a t i o n d u g i s e m e n t , les c i t o y e n s d e la c o m m u n e de 
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H o r n o d o i v e n t ê t r e e n t e n d u s p a r la C o m m i s s i o n s u r le l i g n i t e e n v u e d e l e u r 

r é i n s t a l l a t i o n s u r le t e r r i t o i r e d e la c o m m u n e d e J a n s c h w a l d c , s u r c e l u i d e la c o m m u n e 

d e T u r n o w ou s u r ce lu i d e s vi l les d e P e i t z o u d e F o r s t ( L a u s i t z ) . 

(...) 

§ 6. Constitution d'un arrondissement municipal sur le territoire de reinstallation 

1. Le t e r r i t o i r e p r é v u c o n f o r m é m e n t a u p a r a g r a p h e 5, a l i n é a s 1 ou 2, p o u r la 

r é i n s t a l l a t i o n d e s h a b i t a n t s d e la c o m m u n e d e H o r n o es t d o t é d u s t a t u t p a r t i c u l i e r 

d ' a r r o n d i s s e m e n t a d m i n i s t r a t i f d e la c o m m u n e d ' a c c u e i l si un t i e r s a u m o i n s d e s 

h a b i t a n t s d e la c o m m u n e d e H o r n o son t i n s c r i t s c o m m e a y a n t l e u r r é s i d e n c e 

p r i n c i p a l e à ce t e n d r o i t . 

( • • • ) » 

L'ar t ic le 3 de ladi te loi c o m p l è t e la loi sur l ' expropr i a t ion du Land de 

B r a n d e b o u r g (Brandenburgische.s Enteignungsgesetz) pa r des disposi t ions 

spécia les pour les régions d ' e x t r a c t i o n de l igni te . 

C. La déclaration de la République fédérale d'Allemagne lors de 
la signature de la convention-cadre sur la protection des 
minorités nationales le 11 mai 1995 

« L a c o n v e n t i o n - c a d r e ne c o n t i e n t a u c u n e définition d e la n o t i o n d e m i n o r i t é s 

n a t i o n a l e s . P a r c o n s é q u e n t , il a p p a r t i e n t à c h a q u e P a r t i e C o n t r a c t a n t e de d é t e r m i n e r 

les g r o u p e s a u x q u e l s e l le s ' a p p l i q u e r a a p r è s la r a t i f i c a t i o n . E n R é p u b l i q u e f é d é r a l e 

d ' A l l e m a g n e , s o n t c o n s i d é r é s c o m m e m i n o r i t é s n a t i o n a l e s les D a n o i s d e n a t i o n a l i t é 

a l l e m a n d e et les m e m b r e s d u p e u p l e s o r a b e d e n a t i o n a l i t é a l l e m a n d e (...) » 

GRIEFS 

Les r e q u é r a n t s s o u t i e n n e n t q u e les décis ions des au to r i t é s a l l e m a n d e s 

de poursu iv re l ' explo i ta t ion du l igni te su r le t e r r a i n de la c o m m u n e de 

H o r n o ainsi q u e la Loi f o n d a m e n t a l e su r le l ignite du Land de 

B r a n d e b o u r g du 12 ju i l l e t 1997 et le déc re t du g o u v e r n e m e n t du Land du 

8 s e p t e m b r e 1998 ont m é c o n n u l 'ar t icle 8 de la C o n v e n t i o n , l 'ar t ic le 14 

c o m b i n é avec l 'a r t ic le 8, l 'ar t icle 1 du Pro toco le n" 1, l 'ar t ic le 2 d u 

Protocole n" 4 et l 'ar t ic le 9 de la Conven t i on . 

EN DROIT 

1. Les r e q u é r a n t s s o u t i e n n e n t q u e les décisions des a u t o r i t é s 

a l l e m a n d e s de poursu iv re l ' explo i ta t ion du l igni te sur le t e r r a i n de la 

c o m m u n e de H o r n o ainsi q u e la Loi f o n d a m e n t a l e sur le l igni te du Land 

de B r a n d e b o u r g du 12 ju i l le t 1997 et le décre t du g o u v e r n e m e n t du Land 
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du 8 s e p t e m b r e 1998 ont m é c o n n u l 'ar t icle 8 de la C o n v e n t i o n , ainsi 
réd igé : 

« 1. T o u t e p e r s o n n e a d r o i t a u r e s p e c t d e sa vie p r ivée et f a m i l i a l e , d e s o n d o m i c i l e et 

d e s a c o r r e s p o n d a n c e . 

2. Il n e p e u t y avo i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' exe rc i ce d e ce d r o i t q u e 

p o u r a u t a n t q u e c e t t e i n g é r e n c e est p r é v u e p a r la loi e t q u ' e l l e c o n s t i t u e u n e m e s u r e q u i , 

d a n s u n e s o c i é t é d é m o c r a t i q u e , est n é c e s s a i r e à la s é c u r i t é n a t i o n a l e , à la s û r e t é 

p u b l i q u e , a u b i e n - ê t r e é c o n o m i q u e du p a y s , à la d é f e n s e d e l ' o r d r e e t à la p r é v e n t i o n 

d e s i n f r a c t i o n s p é n a l e s , à la p r o t e c t i o n d e la s a n t é ou d e la m o r a l e , ou à la p r o t e c t i o n 

d e s d r o i t s et l i b e r t é s d ' a u t r u i . » 

Les r e q u é r a n t s se p l a ignen t s u r t o u t d ' u n e a t t e i n t e au respec t d e la vie 

pr ivée, et n o t a m m e n t à la vie de la m ino r i t é so rabe , car la d e s t r u c t i o n du 

village de H o r n o les pr ivera i t de la possibi l i té de p r a t i q u e r leurs c o u t u m e s 

et l eur l a n g u e . La d i sso lu t ion de la c o m m u n a u t é vi l lageoise d 'o r ig ine et 

l 'obl igat ion de s ' i n t ég re r d a n s u n e nouvel le c o m m u n a u t é e n t r a î n e r a i e n t 

à t e r m e la de s t ruc t ion de la cu l tu re so rabe . Ils a l l èguen t é g a l e m e n l une 

a t t e i n t e à l ' in tégr i té psychique et à la vie profess ionnel le , a insi q u ' a u 

respec t de la vie familiale et du domic i le . 

Le G o u v e r n e m e n t e s t ime à t i t r e pr inc ipa l que ni les m e s u r e s 

d ' a m é n a g e m e n t d u t e r r i t o i r e (raiimordniingsrechlliche Maßnahmen) ni les 

m e s u r e s de droi t m in i e r (bergrechtliche Meißnahmen) ne cons t i t ua i en t une 

ingé rence d a n s les dro i t s g a r a n t i s pa r la Conven t i on . 

P a r a i l leurs , il sou t i en t q u e les r e q u é r a n t s n 'on t pas épu isé les voies d e 

recours i n t e r n e s : d ' u n e p a r t , ils a u r a i e n t pu saisir la C o u r 

cons t i t u t ionne l l e fédéra le d 'un recours cons t i t u t ionne l con t re les 

décis ions de la C o u r cons t i tu t ionne l l e du Land de B r a n d e b o u r g et , 

d ' a u t r e p a r t , ils a u r a i e n t pu c o n t e s t e r le déc re t du 8 s e p t e m b r e 1998 du 

g o u v e r n e m e n t de B r a n d e b o u r g et i n t e n t e r un recours con t r e la décision 

du 17 d é c e m b r e 1998 du t r i buna l a d m i n i s t r a t i f de C o t t b u s . De plus , les 

r e q u é r a n t s a u r a i e n t tou jours la possibi l i té de saisir les t r i b u n a u x d a n s 

u n e p r o c é d u r e u l t é r i e u r e de cession d e t e r r a i n s . 

A t i t re subs id ia i re , le G o u v e r n e m e n t sou t ien t q u e l ' ingérence é ta i t 

p révue pa r la loi, poursu iva i t un bu t l ég i t ime et é ta i t p r o p o r t i o n n é e au 

bu t l ég i t ime poursuivi . Le l ég i s l a t eu r a u r a i t e x a m i n é p lus ieurs proje ts 

a l t e rna t i f s d ' exp lo i t a t ion de l ignite avan t de se déc ide r ob jec t ivement 

pour celui nécess i t an t le t r ans fe r t des h a b i t a n t s de H o r n o ; il au ra i t 

e n t e n d u m a i n t s expe r t s et s o i g n e u s e m e n t pesé tous les i n t é r ê t s en 

p ré sence . La pour su i t e d e l ' explo i ta t ion de l igni te sera i t ind i spensab le 

afin d ' a s s u r e r l ' app rov i s ionnemen t en éne rg ie à long t e r m e et à m o i n d r e 

coût du Land de B r a n d e b o u r g ainsi q u e p o u r c r é e r des emplois . 

Le G o u v e r n e m e n t soul igne enfin q u e la C o n s t i t u t i o n du Land de 

B r a n d e b o u r g p r o t è g e les dro i t s des Sorabes , qui se ron t de ce fait 

t r ans fé rés en bloc vers u n e ville s i tuée d a n s la zone d ' i m p l a n t a t i o n 
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or iginel le des So rabes , où ils p o u r r o n t c o n t i n u e r à p r a t i q u e r l i b r emen t 

l eur c u l t u r e et leur l angue . 

Les r e q u é r a n t s r é t o r q u e n t qu ' i l s ont épuisé les voies de recours 

i n t e r n e s à leur d isposi t ion, et q u ' o n ne pouvai t ex iger de leur p a r t qu ' i ls 

u t i l i sent d ' a u t r e s voies de r ecour s , eu éga rd pa r e x e m p l e à la d u r é e de la 

p r o c é d u r e devan t le t r i buna l a d m i n i s t r a t i f de C o t t b u s . P a r a i l leurs , les 

p r o c é d u r e s u l t é r i e u r e s de cession de t e r r a i n s ne leur p e r m e t t r a i e n t pas 

de faire valoir u n e viola t ion de leurs dro i t s g a r a n t i s pa r la Conven t i on . 

Les r e q u é r a n t s s o u t i e n n e n t ensu i t e q u e l ' ensemble des ac t e s l i t igieux 

ainsi que la décis ion des a u t o r i t é s a l l e m a n d e s de poursu iv re l ' exploi ta t ion 

du l igni te sur le t e r r a i n de la c o m m u n e de H o m o cons t i t ua i en t une 

ingé rence d i rec te d a n s leurs d ro i t s . Le t r ans fe r t des h a b i t a n t s de H o r n o 

con t re leur volonté condu i ra i t à la de s t ruc t ion de l ' iden t i t é sorabe , 

é t r o i t e m e n t liée à la vie d a n s le vil lage de H o r n o . 

Les r e q u é r a n t s c o n t e s t e n t é g a l e m e n t la nécess i té é c o n o m i q u e de 

poursu iv re l ' explo i ta t ion de l ignite sur le t e r r a i n de la c o m m u n e de 

H o r n o eu éga rd à la l ibéra l i sa t ion du m a r c h é de l ' énergie en 1998 et à la 

s a t u r a t i o n du m a r c h é de l 'é lectr ic i té en A l l e m a g n e . D ' a p r è s eux, 

l ' ingérence é ta i t d i s p r o p o r t i o n n é e , c o m p t e t enu des graves conséquences 

de la p o u r s u i t e de l ' explo i ta t ion de l igni te sur la vie des h a b i t a n t s de 

H o r n o . 

La C o u r relève tout d ' abord , en ce qui conce rne la r e q u é r a n t e n" 14, 

q u ' u n e associa t ion n ' a pas qua l i t é , faute de pouvoir se p r é t e n d r e elle-

m ê m e v ic t ime au sens de l 'a r t ic le 34 de la Conven t ion , pour in t rodu i re 

une r e q u ê t e d i r igée con t re u n e m e s u r e qu i f rappe ses m e m b r e s (voir, 

p a r m i b e a u c o u p d ' a u t r e s , Sygounis et a u t r e s c. G r è c e , r e q u ê t e 

n" 18598/91, décis ion de la C o m m i s s i o n du 18 ma i 1994, Décis ions et 

r a p p o r t s (DR) 78-A, p. 71, et Association des amis de Saint-Raphaël et de 

Fréjus c. France ( d é c ) , n" 45053/98, 29 février 2000, non pub l i ée ) . 

P o u r ce qui est des a u t r e s r e q u é r a n t s , la C o u r rappe l le q u e d a n s le 

c ad re de l 'ar t icle 35 § 1 de la Conven t ion , ils doivent se prévalo i r des 

recours i n t e r n e s n o r m a l e m e n t d isponibles et suff isants p o u r leur 

p e r m e t t r e d ' ob ten i r r é p a r a t i o n des violat ions qu ' i ls a l l èguen t . Ces 

recours doivent exis ter à un d e g r é suffisant de c e r t i t u d e , en p r a t i q u e 

c o m m e en théor ie , sans quoi leur m a n q u e n t ré f lec t iv i té et l 'accessibil i té 

voulues (voir n o t a m m e n t l ' a r rê t Akdivar et a u t r e s c. T u r q u i e du 

16 s e p t e m b r e 1996, Recueil des arrêts et décisions 1996-IV, pp . 1210-1211, 

§§ 66-68). 

P a r a i l leurs , l 'ar t icle 35 § 1 doit s ' app l iquer avec u n e c e r t a i n e souplesse 

et sans fo rma l i sme excessif (voir n o t a m m e n t l ' a r rê t C a r d o t c. F r a n c e du 

19 m a r s 1991, série A n" 200, p . 18, § 34). 

En l 'espèce, la C o u r re lève q u e c e r t a i n s des r e q u é r a n t s ont formé des 

recours con t r e l ' app roba t ion du p lan -cadre d ' exp lo i t a t ion de l igni te par le 

service des m i n e s du Land d e B r a n d e b o u r g le 14 m a r s 1994 j u s q u e devan t 
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le t r i buna l a d m i n i s t r a t i f de C o t t b u s , et que d ' a u t r e s r e q u é r a n t s ont saisi 

la C o u r cons t i tu t ionne l l e du Land de B r a n d e b o u r g d 'un r ecour s p o r t a n t 

sur la cons t i t u t i onna l i t é de la Loi f o n d a m e n t a l e sur le l igni te e n t r é e en 

v igueur le 12 ju i l le t 1997. 

A cet éga rd , la C o u r c o n s t a t e q u e la p r o c é d u r e devan t le t r i buna l 

a d m i n i s t r a t i f de C o t t b u s , qu i a r e n d u son j u g e m e n t le 17 d é c e m b r e 1998, 

et qui por ta i t s i m p l e m e n t su r l ' approba t ion du p lan -cadre d ' exp lo i t a t ion 

de l igni te , a d u r é p lus de q u a t r e ans . Elle e s t ime dès lors q u ' o n ne pouvai t 

ex iger de la pa r t des r e q u é r a n t s qu ' i l s sa is issent é g a l e m e n t la C o u r 

a d m i n i s t r a t i v e fédéra le et la C o u r cons t i tu t ionne l l e fédéra le car , eu é g a r d 

à la d u r é e de la p r o c é d u r e devan t le t r i buna l a d m i n i s t r a t i f et à l 'enjeu pour 

les r e q u é r a n t s , ce moyen de recours n ' é t a i t ni a d é q u a t ni effectif. 

La C o u r no te ensu i t e q u e , p a r a l l è l e m e n t , la C o u r cons t i tu t ionne l l e du 

Land de B r a n d e b o u r g avai t le 18 juin 1998 r e n d u un a r r ê t de pr inc ipe 

d é c l a r a n t la Loi f o n d a m e n t a l e sur le l igni te en ce qu 'e l l e prévoyai t la 

p o u r s u i t e de l ' exploi ta t ion de l igni te sur le t e r r a i n de la c o m m u n e de 

H o r n o et le t r ans fe r t consécut i f de ses h a b i t a n t s conforme a u x ar t ic les de 

la C o n s t i t u t i o n du Land de B r a n d e b o u r g p r o t é g e a n t les d ro i t s de la 

m i n o r i t é so rabe . 

Sans e x a m i n e r en dé ta i l t o u t e s les voies de recours i n t e r n e s ex i s t an t 

con t r e des m e s u r e s d ' a m é n a g e m e n t du t e r r i to i r e ou des m e s u r e s de droi t 

min ie r , la C o u r e s t ime q u ' a u moins ce r t a ins des r e q u é r a n t s ont exercé des 

recours suffisants au r e g a r d de l 'ar t icle 35 § 1 de la Conven t i on . P a r 

c o n s é q u e n t , les j u r id i c t ions ont eu l 'occasion de r ed r e s s e r les violat ions 

a l l éguées . La C o u r re je t t e dès lors l ' except ion p r é l i m i n a i r e du 

G o u v e r n e m e n t t i ré du n o n - é p u i s e m e n t des voies de recours i n t e r n e s . 

P o u r ce qui est du gr ief soulevé p a r les r e q u é r a n t s au fond, la C o u r 

r appe l l e que la Conven t i on ne g a r a n t i t pas de dro i t s spécif iques aux 

mino r i t é s et q u e les d ro i t s et l ibe r tés énoncés d a n s la Conven t i on sont , 

a u x t e r m e s de l 'ar t icle 1 de la Conven t ion , g a r a n t i s à « t o u t e p e r s o n n e » 

re l evan t de la ju r id ic t ion d ' u n e H a u t e Pa r t i e c o n t r a c t a n t e . La jou i s sance 

des dro i t s et l iber tés r econnus d a n s la Conven t i on doi t , selon l 'ar t icle 14, 

ê t r e a s su rée sans d i s t inc t ion a u c u n e , fondée n o t a m m e n t sur 

l ' a p p a r t e n a n c e à u n e m i n o r i t é na t i ona l e . 

C e p e n d a n t , au r e g a r d de l 'ar t ic le 8 de la Conven t ion , le m o d e de vie 

d ' u n e minor i t é peu t , en p r inc ipe , bénéf ic ier de la p ro t ec t i on de la vie 

pr ivée, de la vie famil iale et du domici le (voir n o t a m m e n t G. et E. 

c. Norvège , r e q u ê t e s n o s 9278/81 et 9415 /81 , décision de la C o m m i s s i o n 

du 3 oc tobre 1983, D R 35, p . 30, a r r ê t Buckley c. R o y a u m e - U n i du 

25 s e p t e m b r e 1996, Recueil 1996-IV, avis de la C o m m i s s i o n , p. 1309, § 64, 

et C h a p m a n c. R o y a u m e - U n i , r e q u ê t e n" 27238/95 , r a p p o r t de la 

C o m m i s s i o n du 25 oc tobre 1999, § 65, non publ ié ) . 

I n d é p e n d a m m e n t de la p ro t ec t i on des dro i t s d ' u n e m i n o r i t é , so rabe en 

l ' occur rence , la C o u r cons idère q u e le t r ans fe r t des h a b i t a n t s d ' un village 
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soulève un p r o b l è m e au r ega rd de l 'ar t icle 8 de la C o n v e n t i o n , puisqu ' i l 

touche d i r e c t e m e n t la vie pr ivée et le domici le des p e r s o n n e s conce rnées . 

En l 'espèce, la Loi f o n d a m e n t a l e sur le l igni te du Land de B r a n d e b o u r g 

(voir «Le droi t i n t e r n e p e r t i n e n t » ci-dessus) ainsi q u e les déc re t s 

d ' a p p r o b a t i o n du g o u v e r n e m e n t du Land des di f férents p lans 

d ' exp lo i t a t ion de l ignite , qui prévoien t c l a i r e m e n t le t r ans fe r t des 

h a b i t a n t s de la c o m m u n e d e H o r n o au plus t a rd en 2002, c o n s t i t u e n t une 

ingé rence d a n s le droi t des r e q u é r a n t s g a r a n t i p a r l ' a r t ic le 8 de la 

Conven t ion . 

Pare i l le i m m i x t i o n enfreint l 'ar t ic le 8 de la Conven t ion , sauf si elle 

é t a i t « p r é v u e p a r la loi», d i r igée vers un ou des bu t s l ég i t imes au r ega rd 

du p a r a g r a p h e 2 et « nécessa i re , d a n s u n e société d é m o c r a t i q u e », p o u r les 

a t t e i n d r e . 

En ce qu i conce rne la légal i té de l ' ingérence , la C o u r relève q u e la 

pou r su i t e de l ' explo i ta t ion de l igni te sur le t e r r i t o i r e de la c o m m u n e de 

H o r n o reposa i t n o t a m m e n t sur la Loi f o n d a m e n t a l e sur le l igni te du 

Land de B r a n d e b o u r g et sur les di f férents p lans d ' exp lo i t a t ion de l ignite 

ayan t acquis force obl iga to i re p a r déc re t s du g o u v e r n e m e n t du Land. 

C e t t e Loi f o n d a m e n t a l e prévoi t e x p r e s s é m e n t les condi t ions de 

d é p l a c e m e n t s de popu la t ions , en pa r t i cu l i e r a p p a r t e n a n t à la m ino r i t é 

so rabe , en cas d ' exp lo i t a t ion min iè re (offres de c o m p e n s a t i o n 

équ iva len te , t r ans fe r t en bloc des popu la t ions conce rnées , r é ins ta l l a t ion 

des Sorabes d a n s l eu r zone d ' i m p l a n t a t i o n or ig inel le , cons t i t u t i on d 'un 

a r r o n d i s s e m e n t munic ipa l sur le t e r r i t o i r e de r é in s t a l l a t i on ) , ainsi q u e la 

d issolut ion de la c o m m u n e de H o r n o . Les di f férents p l ans d ' exp lo i t a t ion 

de l igni te fixent en dé t a i l les moda l i t é s p r a t i q u e s du t r ans fe r t et le 

ca l endr i e r . 

Q u a n t à la f inali té de l ' ingérence , la C o u r cons idère q u e l ' ingérence 

l i t igieuse poursuiva i t un bu t l ég i t ime , à savoir le b ien-ê t re é c o n o m i q u e du 

pays, en pa r t i cu l i e r pa r l ' app rov i s ionnemen t en éne rg ie à long t e r m e et à 

m o i n d r e coût duLand de B r a n d e b o u r g , ainsi q u e la c réa t ion d ' emplo i s . 

Pour ce qu i est de la nécess i té de l ' ingérence , la C o u r rappe l le les 

pr inc ipes g é n é r a u x qu 'e l le a repr i s d a n s son a r r ê t Buckley préc i té 

(pp. 1291-1292, §§ 74-75) : 

« S e l o n la j u r i s p r u d e n c e c o n s t a n t e d e la C o u r , il a p p a r t i e n t a u x a u t o r i t é s n a t i o n a l e s 

d ' é v a l u e r e n p r e m i e r l ieu la « n é c e s s i t é » d ' u n e i n g é r e n c e , t a n t e n ce q u i c o n c e r n e le 

c a d r e l ég i s l a t i f q u e les m e s u r e s d ' a p p l i c a t i o n p a r t i c u l i è r e s (voir n o t a m m e n t , mutatis 
mutandis, l ' a r r ê t L e a n d e r c. S u è d e d u 26 m a r s 1987, s é r i e A n" 116, p . 2 5 , § 59 , e t l ' a r r ê t 

M i a i l h e c. F r a n c e (n° 1) du 25 févr ie r 1993 , s é r i e A n" 2 5 6 - C , p . 89 , § 3 6 ) . M ê m e si l e sd i t e s 

a u t o r i t é s b é n é f i c i e n t e n ce s e n s d ' u n e c e r t a i n e m a r g e d ' a p p r é c i a t i o n , l e u r d é c i s i o n r e s t e 

s o u m i s e a u c o n t r ô l e de la C o u r , q u i do i t e n vé r i f i e r la c o n f o r m i t é a v e c les e x i g e n c e s de la 

C o n v e n t i o n . 

L ' a m p l e u r de la m a r g e d ' a p p r é c i a t i o n n ' e s t p a s la m ê m e p o u r t o u t e s les a f fa i r e s m a i s 

v a r i e e n fonc t ion d u c o n t e x t e (voir n o t a m m e n t , mutatis mutandis, l ' a r r ê t L e a n d e r p r é c i t é , 
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ibidem). P a r m i les é l é m e n t s p e r t i n e n t s f i g u r e n t la n a t u r e du d r o i t c o n v e n t i o n n e l e n j e u , 

s o n i m p o r t a n c e p o u r l ' i nd iv idu et le g e n r e d e s a c t i v i t é s e n c a u s e . 

La C o u r a d é j à eu l ' occas ion d e n o t e r q u e les p l a n s d ' a m é n a g e m e n t u r b a i n et r u r a l 

i m p l i q u e n t l ' exe rc i ce d ' u n p o u v o i r d i s c r é t i o n n a i r e d e j u g e m e n t p o u r m e t t r e e n p r a t i q u e 

les p o l i t i q u e s a d o p t é e s d a n s l ' i n t é r ê t de la c o m m u n a u t é ( p o u r l ' a r t i c l e 6 § 1, vo i r l ' a r r ê t 

B r v a n p r é c i t é , p . 18, § 4 7 ; p o u r l ' a r t i c l e 1 du P r o t o c o l e n" 1, voi r l ' a r r ê t S p o r r o n g et 

L ô n n r o t h c. S u è d e d u 2S s e p t e m b r e 1982, s é r i e A n" 52 , p . 2 6 , § 6 9 , l ' a r r ê t F . rkne r et 

H o f a u e r c. A u t r i c h e d u 23 avr i l 1987, s é r i e A n" 1 17, p p . 65-66, §§ 74-75 et 78 , l ' a r r ê t 

Poiss c. A u t r i c h e d u 23 avr i l 1987, s é r i e A n" 117, p. 108, §g 6 4 - 6 5 , e t p . 11)9, § 68 , e t 

l ' a r r ê t A l l a n J a c o b s s o n c. S u è d e d u 25 o c t o b r e 1989, s é r i e A n" 163 , p . 17, § 5 7 , e t p . 19, 

§ 6 3 ) . L a C o u r n ' a p a s q u a l i t é p o u r s u b s t i t u e r s o n p r o p r e po in t d e v u e s u r ce q u e 

p o u r r a i t ê t r e la m e i l l e u r e p o l i t i q u e e n m a t i è r e d ' a m é n a g e m e n t fonc ie r ou les m e s u r e s 

i nd iv idue l l e s les p lu s a d é q u a t e s d a n s les a f f a i r e s a y a n t t r a i t à ce d o m a i n e (voir , mutatis 
mulandis, l ' a r r ê t K l a s s c l a u t r e s c. A l l e m a g n e du 6 s e p t e m b r e 1978, s é r i e A n" 2 8 , p . 2 3 , 

§ 4 9 ) . E t a n t e n p r i s e d i r e c t e et p e r m a n e n t e a v e c les forces v i t a l e s d e l e u r p a y s , les 

a u t o r i t é s n a t i o n a l e s s o n t e n p r i n c i p e m i e u x p l a c é e s q u ' u n e j u r i d i c t i o n i n t e r n a t i o n a l e 

p o u r é v a l u e r les b e s o i n s et le c o n t e x t e l o c a u x . D a n s la m e s u r e où l ' e x e r c i c e d ' u n 

p o u v o i r d i s c r é t i o n n a i r e p o r t a n t s u r u n e m u l t i t u d e d e f a c t e u r s l o c a u x es t i n h é r e n t a u 

c h o i x et à l ' a p p l i c a t i o n d e p o l i t i q u e s d ' a m é n a g e m e n t fonc ie r , les a u t o r i t é s n a t i o n a l e s 

j o u i s s e n t e n p r i n c i p e d ' u n e m a r g e d ' a p p r é c i a t i o n é t e n d u e . » 

La C o u r a pour t â che de d é t e r m i n e r , en se fondant sur les p r inc ipes qui 

v i ennen t d ' ê t r e énoncés , si les motifs invoqués pour jus t i f ie r l ' ingérence en 

ques t i on sont p e r t i n e n t s et suffisants au r ega rd de l 'ar t icle H § 2 et si 

l ' i ngérence l i t igieuse é ta i t p r o p o r t i o n n é e au but lég i t ime poursuivi . 

A cet égard , la C o u r ne peu t nég l ige r le fait q u ' e n l 'espèce les i n t é r ê t s 

de la c o m m u n a u t é doivent ê t r e mis en ba lance avec le droi t des 

r e q u é r a n t s au respec t de leur vie pr ivée et de leur domic i le , en g a r d a n t à 

l 'espr i t q u e les r e q u é r a n t s , d a n s leur g r a n d e majo r i t é , font p a r t i e de la 

c o m m u n a u t é so rabe de H o m o . 

La C o u r re lève é g a l e m e n t la gravi té de l ' ingérence l i t ig ieuse. 

I n d é p e n d a m m e n t d u b o u l e v e r s e m e n t q u e cons t i t ue p o u r c h a c u n le fait 

d ' ê t r e a r r a c h é à son cadre de vie hab i tue l , le t r ans fe r t des h a b i t a n t s d ' un 

village peu t avoir des conséquences d r a m a t i q u e s n o t a m m e n t p o u r les 

p e r s o n n e s âgées , qui s ' a d a p t e n t plus diff ici lement à un nouvel 

e n v i r o n n e m e n t . Le fait qu ' i l s 'agisse en l 'espèce de p e r s o n n e s 

a p p a r t e n a n t à la m ino r i t é so rabe , qui bénéficie d ' un besoin de p ro tec t ion 

pa r t i cu l i e r c o m m e en t é m o i g n e la C o n s t i t u t i o n du Land de B r a n d e b o u r g , 

impl ique encore un plus g r a n d devoir de vigi lance de la pa r t de la C o u r . 

C e p e n d a n t , la C o u r note que ce processus , qu i a abou t i à la décis ion de 

poursu iv re l ' explo i ta t ion d e l igni te sur le t e r r i t o i r e de la c o m m u n e de 

H o r n o , s 'est dé rou l é sur p lus i eu r s a n n é e s et a é té ca rac t é r i s é pa r un 

la rge déba t au sein du P a r l e m e n t du Land de B r a n d e b o u r g et p a r m i les 

a u t r e s a c t e u r s de la vie pub l ique q u a n t au choix de t rois proje ts 

a l t e rna t i f s d ' exp lo i t a t ion de l igni te . 

Ainsi , le 23 avril 1997, la C o m m i s s i o n pour l ' e n v i r o n n e m e n t , la 

p ro t ec t i on de la n a t u r e et l ' a m é n a g e m e n t du t e r r i t o i r e du P a r l e m e n t du 
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Land de B r a n d e b o u r g avait p rocédé à l ' audi t ion pub l ique de r e p r é s e n t a n t s 

d ' assoc ia t ions , de g r o u p e s d ' i n t é r ê t s , d ' i n s t i t u t s de r e c h e r c h e et d ' expe r t s 

j u r i d i q u e s au sujet du projet de loi sur le l igni te , qui a abou t i à la 

p r o m u l g a t i o n de la Loi f o n d a m e n t a l e sur le l igni te . C e t t e d e r n i è r e a é té 

c o m p l é t é e pa r des p lans d ' exp lo i t a t ion de l igni te p révoyan t les moda l i t é s 

p r a t i q u e s d 'appl ica t ion . 

Pa r a i l leurs , les r e q u é r a n t s ont pu c o n t e s t e r les déc re t s d ' a p p r o b a t i o n 

des di f férents p lans d ' exp lo i t a t ion de l ignite et saisir la Cour 

cons t i tu t ionne l l e d u Land de B r a n d e b o u r g d 'un recours p o r t a n t sur la 

cons t i t u t i onna l i t é de la Loi f o n d a m e n t a l e sur le l igni te . 

En ce qu i conce rne la p ro tec t ion des droi t s de la m i n o r i t é so rabe , la 

C o u r relève que d a n s son a r r ê t de pr inc ipe du 18 j u i n 1998, la C o u r 

cons t i tu t ionne l l e du Land de B r a n d e b o u r g a e x a m i n é avec soin si le 

l ég i s l a t eu r avait pe rçu la po r t ée de l 'ar t icle 25 § 1 de la C o n s t i t u t i o n du 

Land de B r a n d e b o u r g p r o t é g e a n t les d ro i t s des Sorabes , s'il l 'avait mis en 

ba l ance de m a n i è r e r a i sonnab le avec les a u t r e s d ro i t s f o n d a m e n t a u x et si 

le r é su l t a t n ' é t a i t pas d i s p r o p o r t i o n n é . La C o u r cons t i tu t ionne l l e avait 

f i na l emen t cons idéré q u e la p o u r s u i t e de l ' explo i ta t ion de l igni te sur le 

t e r r a i n de la c o m m u n e de H o r n o é ta i t c o m p a t i b l e avec cet ar t ic le , 

c o m p t e t e n u des m e s u r e s d ' a c c o m p a g n e m e n t de ce t t e décis ion, et du fait 

que le l ég is la teur avai t mis en ba lance les objectifs é t a t i q u e s de 

p ro tec t ion , conserva t ion et e n t r e t i e n de la zone d ' i m p l a n t a t i o n or iginel le 

des Sorabes avec ceux du d é v e l o p p e m e n t des s t r u c t u r e s , du m a i n t i e n des 

emplois et de l ' app rov i s ionnemen t en éne rg i e . 

U n é l é m e n t d é t e r m i n a n t pour la C o u r rés ide é g a l e m e n t d a n s le fait 

q u e les h a b i t a n t s de H o r n o se ron t t r ans fé ré s en bloc vers une ville s i tuée 

à u n e v ing ta ine de k i l omè t r e s de leur village d 'o r ig ine , d a n s la zone 

d ' i m p l a n t a t i o n or iginel le des Sorabes , pour laquel le ils ont opté 

m a j o r i t a i r e m e n t ap rè s avoir é té consul tés q u a n t au choix de leur lieu de 

de s t i na t i on . M ê m e si ce t r ans fe r t imp l ique un d é m é n a g e m e n t et la 

r é o r g a n i s a t i o n de la vie d a n s la zone de ré ins ta l l a t ion , les h a b i t a n t s 

r é s ide ron t d a n s la m ê m e région et clans le m ê m e e n v i r o n n e m e n t 

cu l tu re l , où la p ro t ec t i on des dro i t s des Sorabes est a ssurée 

c o n f o r m é m e n t à l 'ar t icle 25 de la C o n s t i t u t i o n du Land de B r a n d e b o u r g 

(voir «Le droi t i n t e r n e p e r t i n e n t » c i -dessus) , où leur l angue est 

ense ignée d a n s les écoles et ut i l isée p a r les a u t o r i t é s admin i s t r a t i ve s , et 

où ils p o u r r o n t c o n t i n u e r à p r a t i q u e r leurs c o u t u m e s et en par t i cu l ie r 

suivre l'office re l ig ieux en l angue so rabe . 

De m ê m e , force est de c o n s t a t e r q u e les m e s u r e s d ' a c c o m p a g n e m e n t 

du t r ans fe r t des h a b i t a n t s de la c o m m u n e de H o r n o , p révues n o t a m m e n t 

d a n s le p l an d ' exp lo i t a t ion de l igni te a p p r o u v é p a r déc re t du 27 aoû t 1999 

du g o u v e r n e m e n t du Land de B r a n d e b o u r g , et qu i p r e n n e n t d û m e n t en 

c o m p t e la nécess i té de p r é s e r v e r et d ' e n c o u r a g e r le m a i n t i e n de la 

c o m m u n a u t é vi l lageoise et l ' ident i té cu l tu re l l e des Sorabes , visent à 
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r e n d r e le t r ans fe r t le moins pénible possible pour les p e r s o n n e s 

conce rnées . 

C o m p t e t e n u d e tous ces é l é m e n t s , et n o t a m m e n t du t r ans fe r t des 

h a b i t a n t s de H o r n o vers u n e ville s i tuée à une v ing ta ine de k i l o m è t r e s , 

d a n s la zone d ' i m p l a n t a t i o n or iginel le des Sorabes , la C o u r e s t ime q u e 

l ' ingérence l i t ig ieuse, q u o i q u e sans con te s t e d o u l o u r e u s e p o u r les 

h a b i t a n t s du vil lage de H o r n o , n 'es t pas d i s p r o p o r t i o n n é e au bu t l ég i t ime 

poursu iv i , eu éga rd à la m a r g e d ' app réc i a t i on don t d ispose l 'E ta t en la 

m a t i è r e . 

Il s ' ensui t q u e ce gr ief est m a n i f e s t e m e n t ma l fondé au sens de 

l 'ar t icle 35 § 3 de la Conven t ion . 

2. Les r e q u é r a n t s invoquen t é g a l e m e n t l 'ar t icle 14 de la Conven t i on 

combiné avec l 'ar t icle 8, au mot i f que les a u t o r i t é s a l l e m a n d e s n ' a u r a i e n t 

pas su f f i s amment r e spec té les pa r t i cu l a r i t é s de la c o m m u n a u t é so rabe . 

L 'a r t i c le 14 est ainsi r é d i g é : 

« L a j o u i s s a n c e d e s d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n doi t ê t r e 

a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , la r a c e , la c o u l e u r , la 

l a n g u e , la r e l i g i o n , les o p i n i o n s p o l i t i q u e s o u t o u t e s a u t r e s o p i n i o n s , l ' o r i g i n e n a t i o n a l e 

ou soc i a l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 

a u t r e s i t u a t i o n . » 

Eu é g a r d au r a i s o n n e m e n t suivi sur le t e r r a i n de l 'ar t icle 8, la C o u r 

e s t i m e q u ' a u c u n e ques t i on d i s t inc te ne se pose au r e g a r d de l 'ar t ic le 14 

combiné avec l 'ar t icle 8. 

3. Les r e q u é r a n t s a l l èguen t p a r a i l leurs u n e a t t e i n t e à l eur droi t de 

p r o p r i é t é g a r a n t i à l 'ar t icle 1 du Pro tocole n" 1, a insi réd igé : 

« T o u t e p e r s o n n e p h y s i q u e ou m o r a l e a d r o i t a u r e s p e c t d e ses b i e n s . N u l n e p e u t ê t r e 

p r i v é de sa p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e et d a n s les c o n d i t i o n s p r é v u e s p a r 

la loi et les p r i n c i p e s g é n é r a u x d u d r o i t i n t e r n a t i o n a l . 

L e s d i s p o s i t i o n s p r é c é d e n t e s ne p o r t e n t p a s a t t e i n t e a u d r o i t q u e p o s s è d e n t les E t a t s 

d e m e t t r e e n v i g u e u r les lois q u ' i l s j u g e n t n é c e s s a i r e s p o u r r é g l e m e n t e r l ' u s a g e d e s 

b i e n s c o n f o r m é m e n t à l ' i n t é r ê t g é n é r a l ou p o u r a s s u r e r le p a i e m e n t d e s i m p ô t s ou 

d ' a u t r e s c o n t r i b u t i o n s ou d e s a m e n d e s . » 

Le G o u v e r n e m e n t sou t i en t q u e la mise en ba lance des i n t é r ê t s des 

p r o p r i é t a i r e s des t e r r a i n s et de l ' in té rê t publ ic ne se fera q u ' a u cours de 

la p r o c é d u r e de cession des t e r r a i n s individuels , qu i vient tout j u s t e de 

d é b u t e r , et q u e les m e s u r e s de planif icat ion ne cons t i t uen t pas une 

i n g é r e n c e , à ce s t a d e , d a n s le dro i t de p r o p r i é t é des r e q u é r a n t s . Ces 

d e r n i e r s a u r o n t pa r la su i te la possibi l i té de con t e s t e r les exp rop r i a t i ons 

à venir lors de la p r o c é d u r e de cession des t e r r a i n s . 

D ' a p r è s les r e q u é r a n t s , il y avai t déjà i ngé rence et celle-ci é ta i t 

d i s p r o p o r t i o n n é e : depu i s 1977, d a t e de la décis ion du P a r l e m e n t de la 

R é p u b l i q u e d é m o c r a t i q u e a l l e m a n d e , les p r o p r i é t a i r e s se t r ouven t d a n s 

un é t a t d ' i n c e r t i t u d e q u a n t à l 'u t i l i sa t ion de leurs b iens . Ils s o u t i e n n e n t 



DÉCISION NOACK ET AUTRES c. ALLEMAGNE 533 

q u e les offres d ' i n d e m n i s a t i o n de la société L A U B A G d a n s le passé d 'un 

m o n t a n t de 1,50 à 1,80 m a r k s a l l e m a n d s pa r m 2 sont risibles et ne 

p e r m e t t e n t pas l ' acquis i t ion de t e r r a i n s équ iva len t s a i l leurs . 

La C o u r rappe l le q u e , selon sa j u r i s p r u d e n c e bien é tab l ie , tou te 

i ngé rence , y compr i s celle r é s u l t a n t de m e s u r e s d ' e x p r o p r i a t i o n t e n d a n t 

à la réa l i sa t ion de g r a n d s proje ts de t r a v a u x publ ics , doi t m é n a g e r un 

« jus t e équ i l i b r e» e n t r e les ex igences d e l ' i n t é rê t g é n é r a l et les impéra t i f s 

de la s a u v e g a r d e des dro i t s f o n d a m e n t a u x de l ' individu (voir, p a r m i 

b e a u c o u p d ' a u t r e s , l ' a r rê t N a t i o n a l & Provincial Bui ld ing Society, Leeds 

P e r m a n e n t Bui ld ing Society et Yorksh i re Bui ld ing Society c. R o y a u m e -

U n i du 23 oc tobre 1997,Recueil 1997-VII, pp . 2353-2354, § 80). 

Aux fins d ' a p p r é c i e r si u n tel « jus te é q u i l i b r e » a é té p ré se rvé e n t r e les 

divers i n t é r ê t s en cause , la C o u r doi t avoir éga rd aux moda l i t é s 

d ' i n d e m n i s a t i o n p révues pa r la légis la t ion na t iona l e et à la m a n i è r e dont 

elles ont é té app l iquées d a n s le cas des r e q u é r a n t s ( a r r ê t s L i thgow et 

a u t r e s c. R o y a u m e - U n i d u 8 ju i l le t 1986, série A n" 102, p . 50, § 120, 

Akku§ c. T u r q u i e du 9 ju i l l e t 1997, Recueil 1997-IV, pp. 1309-1310, §§ 27 

et 29, et Aka c. T u r q u i e du 23 s e p t e m b r e 1998, Recueil 1998-VT, p. 2681, 

§ § 4 4 - 4 5 ) . 

En l 'espèce, la C o u r relève q u e l 'ar t icle 1 § 2 de la Loi f o n d a m e n t a l e sur 

le l igni te du Land de B r a n d e b o u r g prévoit l'offre d ' une c o m p e n s a t i o n 

équ iva l en te en cas de d é p l a c e m e n t s de popu la t ions p o u r cause 

d ' exp lo i t a t ion min i è r e et q u e la t r a n s p l a n t a t i o n s 'e f fec tuera aux frais de 

l ' explo i tan t min ie r . 

C e p e n d a n t , c o m m e l ' indique le G o u v e r n e m e n t , les p rocédure s 

re la t ives aux cessions des t e r r a i n s individuels ne font que d é b u t e r , et les 

m o n t a n t s des i n d e m n i s a t i o n s ou la n a t u r e des r é ins t a l l a t ions offertes ne 

sont pas encore c l a i r e m e n t d é t e r m i n é s . 

Il s ' ensui t que ce grief doit ê t r e re je té pour n o n - é p u i s e m e n t des voies de 

recours i n t e r n e s au sens de l 'ar t ic le 35 § 1 de la Conven t i on . 

4. Les r e q u é r a n t s invoquen t aussi l 'ar t icle 2 du Protocole n" 4, ainsi 

réd igé : 

« 1 . Q u i c o n q u e se t r o u v e r é g u l i è r e m e n t s u r le t e r r i t o i r e d ' u n E t a t a le d r o i t d 'y 

c i r c u l e r l i b r e m e n t et d 'y cho i s i r l i b r e m e n t sa r é s i d e n c e . 

2. T o u t e p e r s o n n e est l ib re de q u i t t e r n ' i m p o r t e q u e l p a y s , y c o m p r i s le s i en . 

3 . L ' e x e r c i c e d e ces d r o i t s n e p e u t fa i re l 'objet d ' a u t r e s r e s t r i c t i o n s q u e ce l les q u i , 

p r é v u e s p a r la loi, c o n s t i t u e n t d e s m e s u r e s n é c e s s a i r e s , d a n s u n e s o c i é t é d é m o c r a t i q u e , 

à la s é c u r i t é n a t i o n a l e , à la s û r e t é p u b l i q u e , a u m a i n t i e n de l ' o r d r e p u b l i c , à la 

p r é v e n t i o n d e s i n f r a c t i o n s p é n a l e s , à la p r o t e c t i o n d e la s a n t é ou d e la m o r a l e , ou à la 

p r o t e c t i o n d e s d r o i t s e t l i b e r t é s d ' a u t r u i . 

4 . L e s d r o i t s r e c o n n u s a u p a r a g r a p h e 1 p e u v e n t é g a l e m e n t , d a n s c e r t a i n e s z o n e s 

d é t e r m i n é e s , fa i re l 'obje t d e r e s t r i c t i o n s q u i , p r é v u e s p a r la loi, s o n t j u s t i f i é e s p a r 

l ' i n t é r ê t p u b l i c d a n s u n e s o c i é t é d é m o c r a t i q u e . » 
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La C o u r se ré fè re à son r a i s o n n e m e n t app l iqué au gr ief soulevé sous 

l 'angle de l 'ar t ic le 8 de la Conven t i on et e s t i m e , p o u r les m ê m e s ra i sons , 

q u e l ' ingérence l i t ig ieuse é t a i t p r o p o r t i o n n é e au bu t l ég i t ime poursuivi . 

Il s 'ensui t que ce gr ief est é g a l e m e n t m a n i f e s t e m e n t ma l fondé au sens 

de l 'ar t icle 35 § 3 de la Conven t ion . 

5. Les r e q u é r a n t s invoquen t f ina lement l 'ar t icle 9 de la C o n v e n t i o n , 

ainsi réd igé : 

« I. T o u t e p e r s o n n e a d r o i t à la l i b e r t é d e p e n s é e , d e c o n s c i e n c e e t d e r e l i g i o n ; ce 

d r o i t I m p l i q u e la l i b e r t é d e c h a n g e r d e r e l i g i o n ou de c o n v i c t i o n , a ins i q u e la l i b e r t é d e 

m a n i f e s t e r sa r e l i g ion ou sa c o n v i c t i o n i n d i v i d u e l l e m e n t ou c o l l e c t i v e m e n t , e n p u b l i c ou 

en p r i v é , p a r le. c u l t e , r e n s e i g n e m e n t , les p r a t i q u e s et l ' a c c o m p l i s s e m e n t d e s r i t e s . 

2. La l i b e r t é d e m a n i f e s t e r sa r e l ig ion ou ses c o n v i c t i o n s ne p e u t fa i re l 'objet d ' a u t r e s 

r e s t r i c t i o n s q u e ce l les q u i , p r é v u e s p a r la loi, c o n s t i t u e n t d e s m e s u r e s n é c e s s a i r e s , d a n s 

u n e s o c i é t é d é m o c r a t i q u e , à la s é c u r i t é p u b l i q u e , à la p r o t e c t i o n de l ' o r d r e , de la s a n t é 

ou d e la m o r a l e p u b l i q u e s , ou à la p r o t e c t i o n d e s d r o i t s e t l i b e r t é s d ' a u t r u i . » 

La C o u r , ap r è s avoir e x a m i n é le grief tel qu ' i l lui a é té p r é s e n t é p a r les 

r e q u é r a n t s , n ' a relevé a u c u n e a p p a r e n c e de violat ion des d ro i t s et l iber tés 

g a r a n t i s pa r la Conven t i on ou ses Pro tocoles . 

Il s 'ensui t q u e ce gr ief est é g a l e m e n t m a n i f e s t e m e n t mal fondé au sens 

de l 'ar t icle 35 § 3 de la Conven t ion . 

Pa r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Transfer of population, including members of a national minority, from one 
village to another 

Article 8 

Private life - Home - Transfer ofpopulation, including members of a national minority, from 
one village to another - National minority - No rights applying specifically to national 
minorities - Interference - Seriousness of the interference - Economic well-being of the country 
- Necessary in a democratic society - Margin of appreciation - Measures for protecting cultural 
identity of national minorities 

* 

The applicants were from a Slav minority, the Sorbs, making up a third of the 
village population. In 1994 the Land approved an outline project for continued 
lignite mining. The project provided for the transfer of the population of the 
village in which the applicants lived. After representatives of associations and 
interest groups had been consulted, a Basic Law on Lignite came into force in the 
Land. It expressly provided for the dissolution of the municipal council. Members of 
the parliament of the Land and two of the applicants lodged appeals with the Land 
Constitutional Court seeking a review of the constitutionality of the Law. The 
Constitutional Court held that the legislature's decision to dissolve the municipal 
council to make land in the village where the applicants lived available for mining 
was compatible with the provisions of the Land's Constitution guaranteeing the 
rights of the Sorbian minority and, in particular, the protection of the area in 
which they had settled. Compensating measures had been arranged and the 
State's objectives of protecting the area where the Sorbian minority had 
originally settled had been weighed against its objectives of job preservation and 
securing energy supplies. The project acquired binding force by a decree issued by 
the government of the Land. Negotiations were then begun with the inhabitants 
who were to be transferred to ensure that they were offered land in their adopted 
village. The costs of transfer were to be borne in their entirety by the operating 
company. The government of the Land issued a second implementing decree 
approving the part of the project that dealt with the transfer of the villagers. The 
decree provided that community life would continue during the transfer and that 
measures to protect and develop the Sorbian culture and language were to be 
encouraged. 

Held 
Article 8: The Convention did not guarantee rights that were peculiar to 
minorities. However, for the purposes of Article 8, a minority's way of life was, in 

I. This summary by the Registry does not bind the Court. 
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principle, entitled to the protection guaranteed for an individual's private life, 
family life and home. Independently of the issue of protection of minority tights, 
transferring the population of the village directly concerned the private lives and 
homes of the people involved. In the case before the Court, the, Basic Law on 
Lignite of the Land and the implementing decrees issued by the government of 
the Land, which provided for the transfer of the applicants, amounted to 
interference with their rights under Article f!. That interference was in 
accordance with the law and pursued the legitimate aim of procuring the 
economic well-being of the country. Having regard to the wide margin of 
appreciation enjoyed by Stales in lhe implementation of town and country 
planning schemes, the Court had to determine whether the reasons relied upon 
to justify the interference were relevant and whether the interference was 
proportionate to the aim pursued, bearing in mind that the transfer of the village 
population affected a minority. The Court noted that the interference was serious, 
as its consequences were dramatic, especially for the elderly. However, the process 
that had ended with a decision to continue lignite mining in the village had lasted 
several years and the distinctive feature of that process had been the wide debate 
that had taken place in the parliament of lhe Land and among the leading figures 
in public life. Furthermore, the applicants had been able to challenge the 
implementing decrees and to lodge appeals with the Constitutional Court of the 
Land contesting the constitutionality of the Basic Law on Lignite. As regards 
protection of the rights of the Sorbian minority, the Constitutional Court had 
carefully examined whether the legislature bad had due regard to the 
constitutional provisions guaranteeing the rights of I lie minority, whether ii had 
weighed the objectives of the legislation against other fundamental rights and 
whether the result was not disproportionate. A decisive factor for the Court was 
that the inhabitants would be transferred to a town approximately 20 km from 
their own village and within the area where the Sorbs had originally settled. 
Furthermore, the accompanying measures provided, in particular, for the village 
community and the Sorbian cultural identity to be preserved and sustained. 
Although the interference was distressing for the applicants, it was not 
disproportionate to the legitimate aim pursued, regard being had to the State's 
margin of appreciation in that sphere: manifestly ill-founded. 
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T H E F A C T S 

T h e r e a r e fifteen app l i can t s . 
T h e first t h i r t e e n , who live in t h e vil lage of H o r n o in t h e Land of 

B r a n d e n b u r g , a re Mr Xoack , Mr a n d Mrs Sieger t , M r and M r s H o r n i g , 
M r H u g l e r , M r Kneschk , M r L i n d n e r , M r a n d Mrs N a p a r t y , 
M r s Ni t schke , M r R i c h t e r and M r Wil lnow. 

T h e f o u r t e e n t h app l i can t is t he D o m o w i n a , an associa t ion for the 
p ro tec t ion of Sorbian i n t e r e s t s , a n d t h e fifteenth, t he H o r n o P r o t e s t a n t 
c o m m u n i t y . 

T h e app l i can t s were r e p r e s e n t e d before t he C o u r t by Ms U. Phi l ipp-
G e r l a c h , of t he F rank fu r t Bar, and M r R. G i e b e n r a t h , of t he F r e i b u r g im 
Bre i sgau Bar . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of the case , as s u b m i t t e d by the pa r t i e s , may be s u m m a r i s e d 
as follows. 

1. Background to the case 

T h e case concerns t he t r ans fe r - s chedu led to t ake p lace a t t he end of 
2002 - of t he i n h a b i t a n t s of H o r n o , a village in t he Land of B r a n d e n b u r g 
15 k m n o r t h of t he town of C o t t b u s , n e a r the Polish bo rde r . H o r n o has a 
popu l a t i on of 350, a p p r o x i m a t e l y a th i rd of w h o m a r e from the Sorbian 
minor i ty , of Slav or igin . T h e first twelve a p p l i c a n t s say t h a t t hey a re 
m e m b e r s of t he Sorb ian minor i ty . A p p r o x i m a t e l y 20,000 Sorbs (Sorben) 
live in t he Land of B r a n d e n b u r g . T h e y have t he i r own l a n g u a g e and 
c u l t u r e . T h e y have t he i r own c u s t o m s (snrbisches Brauchtum), which are 
kept alive by g r o u p s p e r f o r m i n g Sorb ian songs or w e a r i n g t r ad i t iona l 
c o s t u m e s a n d by d r a m a societ ies , l i t e r a ry circles a n d d r a w i n g classes. 
T h e major i ty of Sorbs a r e P r o t e s t a n t s . 

T h e i n h a b i t a n t s of H o r n o a re to be t r ans f e r r ed to a town some 20 km 
away because of a n expans ion of l ign i t e -min ing ope ra t i ons (Braunkohle-
abbau) in t he a r e a , as the J a n s c h w a l d e open-cas t l igni te mine 
(Braunkohletagebau) is j u s t a few k i lome t re s from H o r n o . T h e min ing 
r igh t s (Nutzungsberechtigung) be long to the L A U B A G c o m p a n y (Laus i tze r 
B r a u n k o h l e A G ) . 

In 1977 t h e g o v e r n m e n t of the G e r m a n D e m o c r a t i c Republ ic decided 
t h a t t h e popu l a t i on of H o r n o would have to be t r a n s f e r r e d t o m a k e a 
l a rge r a r e a avai lable for l igni te min ing , a decis ion opposed by the 
i n h a b i t a n t s even then . 
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2. The proceedings challenging continued lignite mining in the municipality of 
Homo after German reunification 

In t he ear ly 1990s t he i n h a b i t a n t s of H o r n o took p a r t in d e m o n s t r a t i o n s 
a n d s igned pe t i t ions cal l ing for an end to l igni te m i n i n g in t he 
munic ipa l i ty . 

(a) J u d i c i a l r e v i e w o f t h e O u t l i n e L i g n i t e - M i n i n g P r o j e c t 

O n 14 M a r c h 1994 the M i n i n g Board (Oberbergamt) of the Land of 
B r a n d e n b u r g approved an O u t l i n e Project for C o n t i n u e d O p e n - C a s t 
M i n i n g at J ä n s c h w a l d e 1994 unt i l E x h a u s t i o n of the Depos i t s 
(Rahmenbetriebsplan zur Weiterführung des Tagebaus fänschwalde 1994 bis 
Auslauf). U n d e r t he project , l ignite m i n i n g in t he a r e a was to con t inue 
and as a resu l t the i n h a b i t a n t s of H o r n o were to be t r a n s f e r r e d in 2003. 

By a decision of 6 J u n e 1994, t he M i n i n g Board d ismissed an appl ica t ion 
(Widerspruch) by 161 l andowner s to have the project shelved. A la rge 
major i ty of t he se l andowner s , inc luding the th i rd , seven th , t e n t h , 
e l even th and t h i r t e e n t h app l i can t s , we re from H o r n o . 

At the beg inn ing of July 1994 var ious munic ipa l councils and the th i rd , 
seven th , t e n t h , e l even th a n d t h i r t e e n t h app l i can t s lodged an appl ica t ion 
for judicial review of t h a t decision wi th t h e C o t t b u s A d m i n i s t r a t i v e C o u r t 
(Verwal I u ngsgerich t). 

Those p roceed ings were still p e n d i n g w h e n the app l ica t ion to the C o u r t 
was m a d e . 

O n 17 D e c e m b e r 1998 the C o t t b u s A d m i n i s t r a t i v e C o u r t held a public 
h e a r i n g a n d del ivered a j u d g m e n t d i smiss ing the appl ica t ion . In finding 
aga ins t the app l i can t s , it rel ied in pa r t i cu l a r on se t t l ed a u t h o r i t y t h a t 
h a d e s t ab l i shed t h a t a m e r e decis ion to approve a project for m i n i n g 
ope ra t i ons did not as a m a t t e r of pr inciple (grundsätzlich) infr inge the 
r igh ts of t he owners of t he land affected by the works , since the decision 
in ques t ion did not at t ha t s t age conce rn t he absorp t ion of the individual 
plots of land. T h e A d m i n i s t r a t i v e C o u r t a d d e d t h a t t h e r e was n o t h i n g to 
p reven t t he l andowner s cha l l eng ing the legali ty of t he m i n i n g ope ra t i ons 
in t h e s e p a r a t e p r o c e d u r e , known as the min ing- law l and- t r ans fe r 
p r o c e d u r e (bergrechtliches Grundabtretungsverfahren), t h a t would follow. 

(b) E n t r y i n t o f o r c e o f t h e Land o f B r a n d e n b u r g ' s B a s i c L a w o n L i g n i t e 

O n 23 April 1997, at a publ ic h e a r i n g , the P a r l i a m e n t a r y C o m m i s s i o n 
for t he E n v i r o n m e n t , N a t u r e C o n s e r v a t i o n a n d Regiona l Deve lopmen t of 
the Land of B r a n d e n b u r g h e a r d submiss ions from the r e p r e s e n t a t i v e s of 
assoc ia t ions , i n t e re s t g roups , r e s e a r c h i n s t i t u t e s a n d legal e x p e r t s on t he 
Ligni te Bill. 
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T h e Land of B r a n d e n b u r g ' s Basic Law on Ligni te (Braunkohle-
grundlagengesetz) c a m e in to force on 12 J u l y 1997. Sect ion 1 of the s t a t u t e 
conce rns l ignite ex t r ac t i on (Forderung der Braunkohle) a n d sec t ion 2, t he 
d isso lu t ion of t he H o r n o Mun ic ipa l Counci l and the inco rpora t ion of i ts 
t e r r i t o ry in to the Munic ipa l i ty of J anschwa lde {Auflosung der Gemeinde 
Horno und Eingliederung ihres Gemeindegebietes in die Gemeinde Janschwalde -
see "Re levan t d o m e s t i c law" below). 

(c) A p p e a l s o n t h e c o n s t i t u t i o n a l i t y o f t h e B a s i c L a w o n L i g n i t e 

O n 5 S e p t e m b e r 1997 severa l m e m b e r s of the B r a n d e n b u r g p a r l i a m e n t 
lodged a n appea l w i th the C o n s t i t u t i o n a l C o u r t of t he Land of 
B r a n d e n b u r g (Verfassungsgericht des Landes Brandenburg) s eek ing a review of 
t h e cons t i tu t iona l i ty of t he Basic Law on Ligni te (Normenkontrollantrag). 

T h e first and f o u r t e e n t h app l i can t s a lso lodged a cons t i t u t i ona l appea l 
(Verfassungsbeschwerde) wi th t h a t cour t . 

Af ter h e a r i n g s on 19 M a r c h and 1 8 J u n e 1998, t he C o n s t i t u t i o n a l C o u r t 
of t he Land of B r a n d e n b u r g held t h a t the provisions of t he Basic Law on 
Ligni te a l lowing l ignite m i n i n g in t he munic ipa l i ty of H o r n o were 
cons i s ten t w i th t he Land''?, C o n s t i t u t i o n . 

It held t h a t t he r igh ts g r a n t e d to t he Sorbs by the first s en t ence of 
Art ic le 25 § 1 of the Land's C o n s t i t u t i o n r e g a r d i n g the p ro t ec t i on of the 
a r e a w h e r e they had or iginal ly se t t l ed did not afford t h e m abso lu te 
p ro tec t ion aga ins t the abso rp t ion (Inanspruchnahme) of t h a t a r e a for the 
p u r p o s e of open-cas t l igni te min ing . T h e role of the C o n s t i t u t i o n a l C o u r t 
was l imi ted to verifying, on the basis of a de ta i l ed analysis of the 
c i r c u m s t a n c e s of t he case , t h a t t he l eg i s la tu re h a d u n d e r s t o o d the scope 
of the first s en t ence of Art ic le 25 § 1 of the Land's C o n s t i t u t i o n a n d s t ruck 
a r e a s o n a b l e ba lance b e t w e e n the r igh t it e n s h r i n e d a n d o t h e r 
f u n d a m e n t a l r igh ts a n d t h a t t h e resul t was not d i s p r o p o r t i o n a t e . For t he 
pu rposes of assess ing the fu tu re evolut ion of t he economic posi t ion, the 
l eg i s la tu re h a d been en t i t l ed to rely on r epo r t s by e x p e r t s , p rovided the i r 
forecasts were p laus ib le a n d r e a s o n a b l e . 

T h e C o n s t i t u t i o n a l C o u r t found t h a t the l eg i s la tu re ' s decis ion to 
dissolve H o r n o Munic ipa l Counc i l and to use t he land for open-cas t 
l igni te m i n i n g r e m a i n e d compa t ib l e wi th t he first s en t ence of Art ic le 25 
§ 1, r ega rd be ing had to the m e a s u r e s t h a t had a c c o m p a n i e d t h a t decision 
(Begleitregelungen) and to t he fact t h a t t he l eg i s la tu re had we ighed the 
S t a t e ' s objectives of p r o t e c t i n g , conserv ing a n d m a i n t a i n i n g the a r e a 
w h e r e t he Sorbs had or iginal ly se t t l ed aga ins t its objectives of s t r u c t u r a l 
d e v e l o p m e n t (Strukturforderung), j o b p re se rva t ion (Arbeitssicherung) and 
s ecu r ing ene rgy suppl ies (Energieversorgung). 

In decis ions of 16 J u l y 1998 the C o n s t i t u t i o n a l C o u r t of t he Land of 
B r a n d e n b u r g also d i smissed t h e a p p l i c a n t s ' appea l s . It no ted t h a t sect ion 3 
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of t he Basic Law on Ligni te s u p p l e m e n t e d the Land of B r a n d e n b u r g ' s Law 
on E x p r o p r i a t i o n (Enteignungsgesetz des Landes Brandenburg) by a d d i n g special 
provisions for the l ign i t e -min ing a r e a s a n d a u t h o r i s e d e x p r o p r i a t i o n s for 
the pu rposes of r e s e t t l e m e n t {Wiederansiedlung) of t h e popu la t ion . It 
fu r the r no ted t h a t , in t he case of H o r n o , a r r a n g e m e n t s had been m a d e for 
r e s e t t l e m e n t in the n e i g h b o u r i n g vi l lages. It a d d e d t h a t M r Noack, in his 
capac i ty as a ci t izen of H o r n o , did not a p p e a r to be en t i t l ed at t h a t j u n c t u r e 
to compla in of an in f r ingemen t of his r ight to peaceful en joymen t of his 
p roper ty . It r e fe r red also to its j u d g m e n t of 18 J u n e 1998 r e g a r d i n g the 
conformi ty of the Basic Law on Ligni te wi th t he C o n s t i t u t i o n of the Land. 

T h e second, four th , fifth, s ix th , e igh th , n i n t h , twelfth, a n d f if teenth 
app l i can t s did not exerc ise any r e m e d i e s before t he G e r m a n cour t s . 

3. The current position 

T h e Land of B r a n d e n b u r g ' s Basic Law on Ligni te laid down t h a t t he 
i n h a b i t a n t s of H o r n o h a d to be consu l ted r e g a r d i n g the i r p re fe r red 
de s t i na t i on . T h e y were given a choice be tween four vi l lages , all of which 
were s i t u a t e d in the a r e a w h e r e the Sorbs had or iginal ly se t t l ed . 

O n 6 S e p t e m b e r 1998, 86.6% of t he popu la t ion of H o r n o voted on t h a t 
issue. T h e major i ty (71.5% - 198 i n h a b i t a n t s ) chose the town of Fors t 
(Laus i tz ) , which is a p p r o x i m a t e l y 20 k m from H o r n o . 

By a dec ree (Verordnung) of t he g o v e r n m e n t of theLand of B r a n d e n b u r g 
d a t e d 8 S e p t e m b e r 1998, t he J ä n s c h w a l d e O p e n - C a s t Ligni te M i n i n g 
Project (Braunkohleplan Tagebau Jänschwalde) a cqu i r ed b ind ing force a n d 
was pub l i shed in the Land's Official G a z e t t e (Gesetz- und Verordnungsblatt). 

In the course of 1998 L A U B A G b e g a n to s u b m i t offers to l andowner s 
living in H o r n o for t he p u r c h a s e (Erwerb) or t he t r ans fe r for mining-
purposes (Überlassung für bergbauliche Zwecke) of the i r land. 

At a m e e t i n g of the Ligni te Board (Braunkohleausschuss) on 25 F e b r u a r y 
1999, L A U B A G offered to a l locate the l andowner s equ iva len t land in t he 
r e s e t t l e m e n t vil lage a n d to b e a r all t he t r ans f e r a n d r e s e t t l e m e n t costs . 

O n 14 J u n e 1999 L A U B A G r e q u e s t e d the B r a n d e n b u r g M i n i n g Board 
to dec la re t h a t t h e H o r n o Dis t r ic t A u t h o r i t y was r e q u i r e d to l icense 
ce r t a in land to it for a 25-year t e r m . T h e p roceed ings aga ins t some of t he 
app l i can t s a re still pend ing . 

By a dec r ee of 27 Augus t 1999 publ i shed on 23 S e p t e m b e r 1999 in the 
Land's Official G a z e t t e , the g o v e r n m e n t of t he Land of B r a n d e n b u r g 
approved the par t of the project dea l ing wi th t he t r ans fe r of t he 
i n h a b i t a n t s of H o r n o . T h e p rac t i ca l a r r a n g e m e n t s for t he t r ans fe r w e r e 
set out in t h a t pa r t of the project a n d inc luded the following provisions: 
the cost of t r a n s f e r r i n g t he popu la t ion would be borne by L A U B A G ; 
village c o m m u n i t y life was to con t i nue d u r i n g the t r ans fe r ; every effort 
was to be m a d e to assist t he H o r n o v i l lagers ' i n t e g r a t i o n in to t he town of 
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Fors t ; m e a s u r e s to p ro tec t and develop the Sorb ian c u l t u r e and l a n g u a g e 
were to be e n c o u r a g e d ; a n d the t r ans fe r was to be c o m p l e t e d in 2002. 

O n 30 D e c e m b e r 1999 the Sen f t enbe rg M i n i n g Board approved the 
Pr inc ipa l Min ing Project (Hauptbetriebsplan) for J a n s c h w a l d e 2000/2001. 

O n 4 F e b r u a r y 2000 the app l i can t s cha l l enged t h a t decision. 
By decisions of 21 J a n u a r y and 21 F e b r u a r y 2000, t he M i n i n g Board of 

t he Land of B r a n d e n b u r g t r a n s f e r r e d p r o p e r t y r i gh t s in c e r t a i n plots of 
land be long ing to i n h a b i t a n t s of H o r n o to L A U B A G . 

T h e l andowner s conce rned lodged appl ica t ions for jud ic i a l review of 
those decisions wi th the C o t t b u s Admin i s t r a t i ve C o u r t . 

B. R e l e v a n t d o m e s t i c law 

/. Constitution of the Land of Brandenburg 

Article 25 of t he C o n s t i t u t i o n of the Land of B r a n d e n b u r g , which 
p ro t ec t s the r igh ts of t he Sorb ian minor i ty , provides : 

" 1 . T h e S o r b i a n p e o p l e a r e e n t i t l e d t o t h e p r o t e c t i o n , p r e s e r v a t i o n a n d p e r p e t u a t i o n 

of t h e i r n a t i o n a l i d e n t i t y a n d of t h e a r e a in w h i c h t h e y o r i g i n a l l y s e t t l e d . T h e Land, 

m u n i c i p a l i t i e s a n d a s s o c i a t i o n s of m u n i c i p a l i t i e s sha l l h e l p t o g ive effect t o t h o s e r i g h t s 

a n d in p a r t i c u l a r t o s e c u r e t h e c u l t u r a l a u t o n o m y of t h e S o r b i a n p e o p l e a n d t h e i r 

effect ive p a r t i c i p a t i o n in po l i t i c s . 

2. T h e Land s h a l l e n s u r e t h a t t h e S o r b s a r e a b l e to a c h i e v e c u l t u r a l a u t o n o m y 

t r a n s c e n d i n g t h e b o r d e r s of t h e Land. 

3 . T h e S o r b s h a v e a r i g h t to t h e p r e s e r v a t i o n a n d d e v e l o p m e n t of t h e S o r b i a n 

l a n g u a g e a n d c u l t u r e in p u b l i c life a n d t o t h e i r use in s choo l s a n d d a y n u r s e r i e s . 

4. In a r e a s w h e r e t h e S o r b s h a v e s e t t l e d , a d m i n i s t r a t i v e d o c u m e n t s sha l l a lso b e 

d r a f t e d in t h e S o r b i a n l a n g u a g e . T h e c o l o u r s of t h e S o r b i a n f lag a r c b l u e , r e d a n d w h i t e . 

5 . T h e m e a n s by w h i c h t h e S o r b s will be a b l e t o e x e r c i s e t h e i r r i g h t s sha l l be la id 

d o w n by a s t a t u t e t h a t will g u a r a n t e e t h e p a r t i c i p a t i o n of S o r b i a n r e p r e s e n t a t i v e s in 

m a t t e r s , a n d in p a r t i c u l a r l eg i s l a t i ve d e b a t e , c o n c e r n i n g t h e S o r b s . " 

2. The Land of Brandenburg's Basic Law on Lignite 

T h e Land of B r a n d e n b u r g ' s Basic Law on Ligni te (Braunkohle-
grundlagengesetz) c a m e in to force on 12 J u l y 1997. T h e r e l evan t sect ions of 
t he Law provide: 

S e c t i o n 1 

L a w o n L i g n i t e E x t r a c t i o n i n t h e Land o f B r a n d e n b u r g 

"(7J Lignite extraction 

L i g n i t e in t h e L a u s i t z - S p r e e w a l d a r e a m a y be e x t r a c t e d , in a c c o r d a n c e w i t h t h e law, 

t o s e c u r e s u p p l i e s of r a w m a t e r i a l s a n d e n e r g y a n d to s t r e n g t h e n t h e e c o n o m y of t h e 
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Land, p r o v i d e d t h a i u s a b l e d e p o s i t s a r c c o n s e r v e d , t h a t t h e n a t u r a l f o u n d a t i o n s ol life 

a r e p r o t e c t e d a n d t h a t c o n s i d e r a t e u s e is m a d e of t h e l a n d . 

(2) Displacement of local populations as a result of mining works 

W h e r e t h e r e q u i s i t i o n of i n h a b i t e d a r e a s is u n a v o i d a b l e , it m u s t be p r e c e d e d by a n 

offer of e q u i v a l e n t c o m p e n s a t i o n . E v e r y elTort m u s t be m a d e to p r e s e r v e v i l l age 

c o m m u n i t i e s a n d soc ia l t ies by m o v i n g t h e p o p u l a t i o n s c o n c e r n e d t o g e t h e r . T h e 

t r a n s f e r sha l l be e f f ec t ed a t t h e cos t of t h e m i n i n g c o m p a n y . 

(3) Settlement areas for Sorbs 

In p o p u l a t e d a r e a s for w h i c h it is a t t e s t e d t h a t t h e r e h a s b e e n t o d a t e a n u n b r o k e n 

t r a d i t i o n of S o r b i a n l a n g u a g e a n d c u l t u r e , p o p u l a t i o n s d i s p l a c e d a s a r e s u l t o f m i n i n g 

w o r k s sha l l be of fe red a p p r o p r i a t e r e s e t t l e m e n t s i t e s w i t h i n t h e o r i g i n a l S o r b i a n 

s e t t l e m e n t a r e a , a s d e n n e d by s e c t i o n 3(2) of t h e L a w on t h e S o r b s . " 

S e c t i o n 2 

L a w o n t h e D i s s o l u t i o n o f H o r n o M u n i c i p a l C o u n c i l a n d t h e I n c o r p o r a t i o n 

o f i t s T e r r i t o r y w i t h i n t h e T e r r i t o r y o f t h e M u n i c i p a l i t y o f J ä n s c h w a l d e 

"(1) Territorial division 

H o r n o M u n i c i p a l C o u n c i l ( d i s t r i c t o f S p r e e - N e i ß e ) s h a l l be d i s so lved o n t h e d a t e of 
t h e n e x t m u n i c i p a l - c o u n c i l e l e c t i o n s in t h e Land. T h e r e a f t e r , i ts t e r r i t o r y sha l l be 
i n c o r p o r a t e d w i t h i n t h e t e r r i t o r y of t h e m u n i c i p a l i t y of J ä n s c h w a l d e (d i s t r i c t of S p r e e -
N e i ß e ) . 

(2) Legal succession 

1. J ä n s c h w a l d e M u n i c i p a l C o u n c i l s h a l l s u c c e e d to t h e r i g h t s a n d o b l i g a t i o n s of 

H o r n o M u n i c i p a l C o u n c i l f rom t h e d a t e t h e t e r r i t o r y of t h e m u n i c i p a l i t y of H o r n o is 

i n c o r p o r a t e d i n t o its t e r r i t o r y . 

(4) Institution of a Municipal District f O r t s t e i l b i l d u n g ) 

and a Municipal Law fOr t s rech t , ) in the absorbed territory 

1. F r o m t h e d a t e ol its a b s o r p t i o n i n t o t h e m u n i c i p a l i t y of J ä n s c h w a l d e , t h e t e r r i t o r y 

of t h e m u n i c i p a l i t y of H o r n o ( t h e a b s o r b e d t e r r i t o r y ) sha l l en joy s p e c i a l s t a t u s a s a 

d i s t r i c t of t h e m u n i c i p a l i t y of J ä n s c h w a l d e ... 

(5) Resettlement 

1. In o r d e r to p r e s e r v e t h e v i l l age c o m m u n i t y a n d socia l t i e s , t h e i n h a b i t a n t s of 

H o r n o s h o u l d be o f fe red s u i t a b l e s i t e s for r e h o u s i n g in J ä n s c h w a l d e ... B e f o r e t h e 

p r o j e c t for w o r k i n g t h e d e p o s i t s is d r a w n u p , t h e L i g n i t e C o m m i s s i o n sha l l h e a r 

r e p r e s e n t a t i o n s f rom t h e c i t i z e n s of H o r n o r e g a r d i n g t h e i r r e s e t t l e m e n t in t h e 

m u n i c i p a l i t y o f J ä n s c h w a l d e , t h e m u n i c i p a l i t y of T u r n o w o r t h e t o w n s o f P e i t z o r F o r s t 

( L a u s i t z ) . 

(6) Institution of a municipal district in the resettlement area 

1. T h e a r e a a l l o c a t e d in a c c o r d a n c e w i t h s e c t i o n 5, s u b s e c t i o n s 1 or 2, for t h e 

r e s e t t l e m e n t of t h e i n h a b i t a n t s of H o r n o sha l l be v e s t e d w i t h s p e c i a l s t a t u s a s a n 
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a d m i n i s t r a t i v e d i s t r i c t w i t h i n t h e hos t m u n i c i p a l i t y if a t l eas t o n e - t h i r d of t h e 

i n h a b i t a n t s o f H o m o a r e r e g i s t e r e d as h a v i n g t h e i r m a i n r e s i d e n c e t h e r e . 

Sect ion 3 of t he Basic Law on Lign i te s u p p l e m e n t s t h e L a w o n 
Exp rop r i a t i on of the Land of B r a n d e n b u r g (Brandenburgisches 
Enteignungsgesetz) wi th special provisions for a r e a s of l igni te e x t r a c t i o n . 

C. D e c l a r a t i o n o f the F e d e r a l R e p u b l i c o f G e r m a n y o n t h e 
s i g n a t u r e o f t h e F r a m e w o r k C o n v e n t i o n f o r t h e P r o t e c t i o n o f 
N a t i o n a l M i n o r i t i e s o n 11 M a y 1995 

" T h e F r a m e w o r k C o n v e n t i o n c o n t a i n s n o d e f i n i t i o n of t h e n o t i o n of n a t i o n a l 

m i n o r i t i e s . It is t h e r e f o r e u p t o t h e ind iv idua l C o n t r a c t i n g P a r t i e s t o d e t e r m i n e t h e 

g r o u p s to w h i c h it s h a l l a p p l y a f t e r r a t i f i c a t i o n . N a t i o n a l m i n o r i t i e s in t h e F e d e r a l 

R e p u b l i c of G e r m a n y a r e t h e D a n e s of G e r m a n c i t i z e n s h i p a n d t h e m e m b e r s of t h e 

S e r b i a n p e o p l e w i t h G e r m a n c i t i z e n s h i p ..." 

C O M P L A I N T S 

T h e app l i can t s m a i n t a i n e d tha t (i) the decis ions of t h e G e r m a n 
a u t h o r i t i e s to p u r s u e l igni te m i n i n g on land s i t ua t ed wi th in t he 
munic ipa l i ty of H o r n o , (ii) t he Land of B r a n d e n b u r g ' s Basic Law on 
Ligni te of 12 J u l y 1997 and (iii) t he decree issued by the g o v e r n m e n t of 
I he Land on 8 S e p t e m b e r 1998 infr inged Art ic le 8 of t he Conven t ion , 
Art ic le 14 t aken in conjunct ion wi th Art ic le 8, Ar t ic le 1 of Pro tocol N o . l , 
Art ic le 2 of Protocol No. 4 a n d Art ic le 9 of the Conven t i on . 

T H E L A W 

1. T h e app l i can t s m a i n t a i n e d t h a t (i) t h e decis ions of t h e G e r m a n 
a u t h o r i t i e s to p u r s u e l igni te m i n i n g on land s i t ua t ed wi th in t he 
munic ipa l i ty of H o r n o , (ii) the Land of B r a n d e n b u r g Basic Law on Ligni te 
of 12 J u l y 1997 and (iii) the dec r ee issued by the g o v e r n m e n t of the Land on 
8 S e p t e m b e r 1998 infr inged Art ic le 8 of the Conven t ion , which provides : 

" 1 . E v e r y o n e h a s t h e r i g h t t o r e s p e c t for h i s p r i v a t e a n d fami ly life, h i s h o m e a n d his 

c o r r e s p o n d e n c e . 

2 . T h e r e sha l l be no i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of I his r igh t 

e x c e p t s u c h a s is in a c c o r d a n c e w i t h t h e l aw a n d is n e c e s s a r y in a d e m o c r a t i c soc i e ty in 

t h e i n t e r e s t s o f n a t i o n a l s e c u r i t y , p u b l i c s a f e t y o r t h e e c o n o m i c w e l l - b e i n g of t h e 

c o u n t r y , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e p r o t e c t i o n of h e a l t h o r m o r a l s , 

o r for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 
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T h e app l i can t s ' p r i m a r y compla in t was of an in f r ingemen t of the i r r ight 
to respec t for the i r p r iva te life, in pa r t i cu l a r , as m e m b e r s of t he Sorb ian 
minor i ty . T h e y a r g u e d t h a t the d e s t r u c t i o n of the village of H o r n o would 
depr ive t h e m of t he c h a n c e to p e r p e t u a t e the i r c u s t o m s and speak the i r 
l a n g u a g e . T h e d issolut ion of t he or ig ina l village c o m m u n i t y a n d the 
obl iga t ion to become i n t e g r a t e d into a new c o m m u n i t y would u l t i m a t e l y 
en ta i l t he d e s t r u c t i o n of Sorb ian cu l tu r e . T h e y also a l leged psychological 
d a m a g e , i n t e r f e rence wi th t he i r r ight to ca r ry on the i r occupa t ions a n d a n 
i n f r i ngemen t of the i r r ight to respec t for t he i r family lives a n d h o m e s . 

T h e G o v e r n m e n t a r g u e d as t he i r m a i n submiss ion t h a t n e i t h e r t he 
r eg iona l -deve lopment m e a s u r e s {raumordnungsrechtliche Maßnahmen), nor 
the m e a s u r e s i m p l e m e n t e d u n d e r m i n i n g law (bergrechtliche Maßnahmen), 
cons t i t u t ed an in t e r f e rence with the r ights g u a r a n t e e d by the Conven t i on . 

F u r t h e r m o r e , t he app l i can t s h a d failed to exhaus t d o m e s t i c r e m e d i e s 
as they could, firstly, have lodged cons t i tu t iona l appea l s wi th the F e d e r a l 
C o n s t i t u t i o n a l C o u r t aga ins t the decisions of t he C o n s t i t u t i o n a l C o u r t of 
t he Land of B r a n d e n b u r g and , secondly, cha l l enged the d ec r ee issued by 
the g o v e r n m e n t of B r a n d e n b u r g on 8 S e p t e m b e r 1998 a n d appea l ed 
aga ins t t he C o t t b u s A d m i n i s t r a t i v e C o u r t ' s ru l ing of 17 D e c e m b e r 1998. 
Moreover , it r e m a i n e d open to t he app l i can t s to apply to t he cou r t s at a 
l a t e r d a t e once t he l and - t r ans fe r p r o c e d u r e was u n d e r way. 

T h e G o v e r n m e n t s u b m i t t e d in the a l t e rna t i ve tha t the i n t e r f e r ence was 
in acco rdance wi th the law, p u r s u e d a l eg i t ima t e a im a n d was 
p r o p o r t i o n a t e to the l eg i t ima t e a im p u r s u e d . T h e l eg i s la tu re had 
e x a m i n e d var ious o t h e r l ign i t e -min ing projects before dec id ing on 
objective g rounds in favour of t he project t h a t en ta i l ed t r a n s f e r r i n g t he 
population of H o r n o . It had h e a r d evidence from n u m e r o u s e x p e r t s a n d 
carefully we ighed up the different i n t e r e s t s . It was essen t ia l to con t inue 
l ignite m i n i n g in o r d e r to s ecu re the long- t e rm low-cost supply of ene rgy 
for the Land of B r a n d e n b u r g and to c r ea t e jobs. 

T h e G o v e r n m e n t c o n t e n d e d lastly t h a t the C o n s t i t u t i o n of t he Land of 
B r a n d e n b u r g p r o t e c t e d the r igh t s of the Sorbs , who would consequen t ly be 
t r ans f e r r ed t o g e t h e r to a town wi th in t he or ig ina l Sorb ian s e t t l e m e n t a r e a 
w h e r e they would be free to con t i nue to enjoy the i r cu l tu ra l act ivi t ies a n d 
to speak the i r l a n g u a g e . 

T h e app l i can t s repl ied t h a t they had e x h a u s t e d the d o m e s t i c r e m e d i e s 
avai lable to t h e m a n d could not be r e q u i r e d to use o t h e r r e m e d i e s in view, 
for i n s t ance , of t he l eng th of t i m e the p roceed ings before the C o t t b u s 
A d m i n i s t r a t i v e C o u r t had t a k e n . F u r t h e r m o r e , it would not be possible 
in the i m p e n d i n g l and - t r ans fe r p roceed ings for t h e m to p lead a viola t ion 
of the i r r igh ts g u a r a n t e e d by the Conven t ion . 

All the con te s t ed m e a s u r e s a n d the decision of t he G e r m a n au tho r i t i e s 
to con t i nue l igni te m i n i n g in H o r n o a m o u n t e d to a d i rec t i n t e r f e r ence 
wi th the i r r igh ts . T r a n s f e r r i n g its i n h a b i t a n t s aga ins t t he i r will would 
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lead to des t ruc t ion of t he Sorb ian ident i ty , which was closely l inked to life 
in the vil lage. 

T h e app l i can t s also den ied t h a t t h e r e was a n economic necess i ty for 
con t inued l igni te m i n i n g in H o r n o , since t he ene rgy m a r k e t had been 
l iberal ised in 1998 and the e lect r ic i ty m a r k e t in G e r m a n y was s a t u r a t e d . 
I n t he i r view, t he in t e r f e rence was d i s p r o p o r t i o n a t e since con t i nued 
l igni te m i n i n g would ser iously affect t he life of t h e i n h a b i t a n t s of H o r n o . 

T h e C o u r t no tes , firstly, wi th r e g a r d to t he f o u r t e e n t h app l i can t , t ha t 
an associa t ion does not have s t a n d i n g to lodge an app l ica t ion con tes t ing a 
m e a s u r e t h a t affects its m e m b e r s , since it c a n n o t c la im to be a vict im for 
t he purposes of Ar t ic le 34 of t he C o n v e n t i o n (see, a m o n g m a n y o t h e r 
a u t h o r i t i e s , Sygounis a n d O t h e r s v. G r e e c e , app l i ca t ion no. 18598/91, 
C o m m i s s i o n decis ion of 18 M a y 1994, Decis ions and R e p o r t s (DR) 78.B, 
p. 71 , and Association des amis de Saint-Raphael et de Frejus v. France ( d e c ) , 
no. 45053/98 , 29 F e b r u a r y 2000, u n r e p o r t e d ) . 

As r e g a r d s t h e r e m a i n i n g app l i can t s , t h e C o u r t r e i t e r a t e s t h a t 
Art ic le 35 § 1 of t he Conven t i on r equ i r e s t h e m to have n o r m a l recourse 
to r e m e d i e s which a r e avai lable and sufficient to afford r ed re s s in respect 
of t h e a l leged b r e a c h e s . T h e ex i s t ence of t he r e m e d i e s in ques t i on mus t be 
sufficiently c e r t a i n not only in theo ry bu t in p rac t i ce , failing which they 
will lack the r equ i s i t e accessibil i ty and effect iveness (see, a m o n g o t h e r 
a u t h o r i t i e s , t h e Akdivar a n d O t h e r s v. T u r k e y j u d g m e n t of 16 S e p t e m b e r 
1996, Reports of Judgments and Decisions 1996-lV, pp . 1210-11, §§ 66-68). 

F u r t h e r m o r e , Art ic le 35 § 1 mus t be appl ied wi th some d e g r e e of 
flexibility and wi thou t excessive fo rmal i sm (see, a m o n g o t h e r 
a u t h o r i t i e s , t he C a r d o t v. F r a n c e j u d g m e n t of 19 M a r c h 1991, Ser ies A 
no. 200, p . 18, § 3 4 ) . 

In the in s t an t case , t he C o u r t no tes t h a t some of the app l i can t s 
cha l l enged t h e decis ion t o a p p r o v e t h e O u t l i n e L ign i t e -Min ing Project by 
the M i n i n g Board of the Land of B r a n d e n b u r g on 14 M a r c h 1994, t ak ing 
the m a t t e r as far as t he C o t t b u s A d m i n i s t r a t i v e C o u r t , while o the r s 
lodged appea l s wi th the C o n s t i t u t i o n a l C o u r t of t he Land of B r a n d e n b u r g 
con t e s t i ng the cons t i tu t iona l i ty of the Basic Law on Lign i te , which c a m e 
in to force on 12 J u l y 1997. 

In tha t connec t ion , t he C o u r t no tes t h a t t he p roceed ings before t he 
C o t t b u s A d m i n i s t r a t i v e C o u r t - which de l ivered its j u d g m e n t on 
17 D e c e m b e r 1998 - r e l a t ed only to approva l of t he O u t l i n e L ign i t e -Min ing 
Project and las ted f o r f o u r y e a r s . It accordingly cons iders t h a t the app l ican t s 
could not also be r e q u i r e d t o lodge appea l s wi th t h e F e d e r a l Admin i s t r a t i ve 
C o u r t a n d the F e d e r a l C o n s t i t u t i o n a l C o u r t , since in view of t he l eng th of 
t he p roceed ings before t he A d m i n i s t r a t i v e C o u r t a n d w h a t was at s t ake for 
t h e app l i c an t s , t h e y would not c o n s t i t u t e a d e q u a t e a n d effective r e m e d i e s . 

F u r t h e r , t he C o n s t i t u t i o n a l C o u r t of the Land of B r a n d e n b u r g had in 
t he m e a n t i m e held in a l a n d m a r k decision on 18 J u n e 1998 tha t t he 
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provisions of t he Basic Law on Ligni te provid ing for con t i nued l ignite 
m i n i n g in H o m o and the c o n s e q u e n t t r ans fe r of its i n h a b i t a n t s were 
cons is ten t with t he provisions of the C o n s t i t u t i o n of the Land of 
B r a n d e n b u r g p ro t ec t i ng t he r igh ts of the Sorb ian minor i ty . 

W i t h o u t e x a m i n i n g in de ta i l all the d o m e s t i c r e m e d i e s t h a t ex is ted 
aga ins t r eg iona l -deve lopmen t m e a s u r e s or m e a s u r e s i m p l e m e n t e d 
u n d e r m i n i n g law, the C o u r t cons iders tha t a t least some of t he 
app l i can t s have used sufficient r e m e d i e s for the pu rposes of Art ic le 35 
§ 1 of t he Conven t i on . C o n s e q u e n t l y , t he cou r t s have had an o p p o r t u n i t y 
to r e m e d y the a l leged viola t ions . T h e C o u r t accordingly d i smisses t he 
G o v e r n m e n t ' s p r e l i m i n a r y object ion based on non-exhaus t ion of 
d o m e s t i c r e m e d i e s . 

As r e g a r d s t he app l i c an t s ' compla in t on the m e r i t s , t he C o u r t 
r e i t e r a t e s t h a t the Conven t i on does not g u a r a n t e e r igh ts t ha t a r e 
pecu l ia r to minor i t i e s and t h a t t he r igh ts and f reedoms set out in t h e 
Conven t i on a r e , by v i r tue of Ar t ic le 1 of t he Conven t ion , s ecu red to 
"eve ryone" wi th in the ju r i sd ic t ion of the H i g h C o n t r a c t i n g Pa r t i e s . T h e 
en joyment of t he r igh t s and f reedoms set forth in the C o n v e n t i o n m u s t , 
by v i r tue of Art ic le 14, be secured wi thou t d i sc r imina t ion on any g r o u n d 
such as associa t ion wi th a na t iona l minor i ty . 

However , for the pu rposes of Art ic le 8 of t he Conven t ion , a minor i ty ' s 
way of life is, in pr inc ip le , en t i t l ed to t he p ro t ec t i on g u a r a n t e e d for an 
individual ' s pr ivate life, family life and h o m e (see, a m o n g o t h e r 
a u t h o r i t i e s , G. and E. v. Norway, app l ica t ions nos. 9278/81 and 9415 /81 , 
C o m m i s s i o n decision of 3 O c t o b e r 1983, D R 35, p . 30; Buckley v. t he 
U n i t e d K i n g d o m , j u d g m e n t of 25 S e p t e m b e r 1996, Reports 1996-IV, 
opin ion of the C o m m i s s i o n , p. 1309, § 64; a n d C h a p m a n v. t he U n i t e d 
K i n g d o m , appl ica t ion no. 27238/95 , C o m m i s s i o n ' s r epor t of 25 O c t o b e r 
1999, § 65, u n p u b l i s h e d ) . 

I n d e p e n d e n t l y of t he issue of t he p ro tec t ion of minor i ty r igh ts - those of 
the Sorbs in this i n s t ance - t he G o u r t cons iders tha t t r an s f e r r i ng t he 
popu la t ion of a village ra ises a p rob l em u n d e r Art ic le 8 of t h e 
C o n v e n t i o n , since it d i rec t ly conce rns t he p r iva te lives a n d h o m e s of t h e 
people involved. 

In t he p r e s e n t case , t he Basic Law on Ligni te of t he Land of 
B r a n d e n b u r g (see "Re levan t d o m e s t i c law" above) and the dec rees issued 
by the g o v e r n m e n t of t he Land app rov ing the var ious l ign i t e -min ing 
projects , which clearly provided for t he t r ans fe r of the i n h a b i t a n t s of 
H o r n o in 2002 a t the l a tes t , a m o u n t e d to an in t e r f e rence wi th t he 
app l i c an t s ' r ight g u a r a n t e e d by Art ic le 8 of t he Conven t i on . 

Such an in t e r f e r ence will infringe Ar t ic le 8 of the Conven t ion , unless it 
is "in acco rdance wi th t he law", p u r s u e s one or more l eg i t ima t e a ims 
u n d e r p a r a g r a p h 2 a n d is "necessa ry in a d e m o c r a t i c society" to achieve 
those a ims . 
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As to w h e t h e r t he i n t e r f e r ence is lawful, the C o u r t no tes t h a t t he basis 
for c o n t i n u e d l ignite m i n i n g wi th in t he munic ipa l i ty of H o r n o was, in 
p a r t i c u l a r , t he Basic L a w on Ligni te of t he Land of B r a n d e n b u r g a n d the 
var ious l i gn i t e -min ing projec ts t ha t had acqu i r ed b ind ing force as a resul t 
of dec rees issued by the g o v e r n m e n t of t he Land. T h e Basic Law on Ligni te 
express ly set out the condi t ions for the d i s p l a c e m e n t of popu la t ions 
(especial ly those be long ing to t he Sorb ian minor i ty ) as a resul t of m i n i n g 
o p e r a t i o n s (equiva len t c o m p e n s a t i o n h a d to be offered, t h e popu la t ion 
t r a n s f e r r e d t o g e t h e r , t he Sorbs r e se t t l ed in the i r or ig inal s e t t l e m e n t a r ea 
a n d a mun ic ipa l d is t r ic t c r e a t e d in t h e r e s e t t l e m e n t t e r r i t o ry ) . It also 
provided for t he dissolut ion of H o r n o Munic ipa l Counci l . T h e prac t ica l 
a r r a n g e m e n t s and t i m e t a b l e for t he t r ans fe r were set out in de ta i l in the 
var ious l ign i t e -min ing pro jec ts . 

As to t he pu rpose of the in t e r f e rence , the C o u r t cons ide red tha t it 
p u r s u e d a l eg i t ima t e a im, n a m e l y t he economic wel l -being of the 
coun t ry , in p a r t i c u l a r by e n s u r i n g a l ong- t e rm, low-cost e n e r g y supply for 
the Land of B r a n d e n b u r g , a n d t h e c r e a t i o n of j o b s . 

As r e g a r d s the necess i ty of t he in t e r f e rence , t he C o u r t r e i t e r a t e s the 
g e n e r a l pr inc ip les which it laid down in its Buckley j u d g m e n t ci ted above 
(pp . 1291-93, §§ 74-75): 

"As is we l l e s t a b l i s h e d in t h e C o u r t ' s c a s e - l a w , il is for t h e n a t i o n a l a u t h o r i t i e s t o 

m a k e t h e in i t i a l a s s e s s m e n t of t h e ' n e c e s s i t y ' for a n i n t e r f e r e n c e , a s r e g a r d s b o t h t h e 

l eg i s l a t ive f r a m e w o r k a n d t h e p a r t i c u l a r m e a s u r e of i m p l e m e n t a t i o n ( s e e , inter alia a n d 

mutatis mutandis, t h e L e a n d e r v. S w e d e n j u d g m e n t of 26 M a r c h 1987, S c r i e s A n o . 116, 

p . 2 5 , § 5 9 , a n d t h e M i a i l h e v. F r a n c e ( n o . 1) j u d g m e n t o f 25 F e b r u a r y 1993, S c r i e s A 

n o . 2 5 6 - C , p . 8 9 , § 3 6 ) . A l t h o u g h a m a r g i n of a p p r e c i a t i o n is t h e r e b y left t o t h e n a t i o n a l 

a u t h o r i t i e s , t h e i r d e c i s i o n r e m a i n s sub jec t t o r e v i e w by t h e C o u r t for c o n f o r m i t y w i t h 

t h e r e q u i r e m e n t s of t h e C o n v e n t i o n . 

T h e s c o p e of th i s m a r g i n of a p p r e c i a t i o n is not i d e n t i c a l in e a c h c a s e bu t will va ry 
a c c o r d i n g t o t h e c o n t e x t ( see , inter alia a n d mutatis mutandis, t h e a b o v e - m e n t i o n e d 
L e a n d e r j u d g m e n t , i b id . ) . R e l e v a n t f a c t o r s i n c l u d e t h e n a t u r e of t h e C o n v e n t i o n 
r i g h t in i s s u e , i ts i m p o r t a n c e for t h e i n d i v i d u a l a n d t h e n a t u r e o f t h e ac t i v i t i e s 
c o n c e r n e d . 

'File C o u r t h a s a l r e a d y h a d o c c a s i o n to n o t e t h a t t o w n a n d c o u n t r y p l a n n i n g s c h e m e s 

involve t h e e x e r c i s e of d i s c r e t i o n a r y j u d g m e n t in t h e i m p l e m e n t a t i o n of p o l i c i e s a d o p t e d 

in t h e i n t e r e s t of t h e c o m m u n i t y (in t he c o n t e x t of A r t i c l e 6 § 1, see t h e B r y a n j u d g m e n t 

c i t e d a b o v e , p . 18, § 4 7 ; in t h e c o n t e x t of A r t i c l e 1 of P r o t o c o l N o . 1, s ec t h e S p o r r o n g a n d 

L o n n r o t h v . S w e d e n j u d g m e n t of 23 S e p t e m b e r 1982, S e r i e s A n o . 5 2 , p . 26 , § 69 ; t h e 

E r k n e r a n d H o f a u e r v. A u s t r i a j u d g m e n t of 23 A p r i l 1987, S e r i e s A no . 117, p p . 65-66 , 

§§ 74-75 a n d 78 ; t h e Po iss v. A u s t r i a j u d g m e n t of 23 A p r i l 1987, S e r i e s A no . 117, p . 108, 

§§ 6 4 - 6 5 , a n d p . 109, § 6 8 ; t h e A l l a n J a c o b s s o n v. S w e d e n j u d g m e n t of 25 O c t o b e r 1989, 

S c r i e s A n o . 163, p . 17, § 5 7 , a n d p . 19, § 6 3 ) . I t is not for t h e C o u r t t o s u b s t i t u t e i ts own 

v iew of w h a t w o u l d be t h e b e s t pol icy in t h e p l a n n i n g s p h e r e o r t h e m o s t a p p r o p r i a t e 

i n d i v i d u a l m e a s u r e in p l a n n i n g c a s e s ( s e e , mutatis mutandis, t h e KJass a n d O t h e r s 

v. G e r m a n y j u d g m e n t of 6 S e p t e m b e r 1978, S e r i e s A no . 28 , p . 2 3 , § 4 9 ) . By r e a s o n of 

t h e i r d i r e c t a n d c o n t i n u o u s c o n t a c t w i t h t h e v i t a l fo rces o f t h e i r c o u n t r i e s , t h e n a t i o n a l 
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a u t h o r i t i e s a r e in p r i n c i p l e b e t t e r p l a c e d t h a n a n i n t e r n a t i o n a l c o u r t to e v a l u a t e local 

n e e d s a n d c o n d i t i o n s . I n s o fa r a s t h e e x e r c i s e o f d i s c r e t i o n i nvo lv ing a m u l t i t u d e o f local 

f a c t o r s is i n h e r e n t in t h e c h o i c e a n d i m p l e m e n t a t i o n of p l a n n i n g po l ic ies , t h e n a t i o n a l 

a u t h o r i t i e s in p r i n c i p l e en joy a w i d e m a r g i n of a p p r e c i a t i o n . " 

T h e C o u r t ' s task is to d e t e r m i n e w h e t h e r , on t he basis of t he 
a f o r e m e n t i o n e d pr inc ip les , t he r ea sons re l ied upon to jus t i fy t h e 
i n t e r f e r ence in ques t ion a re re levant and sufficient for the pu rposes of 
Ar t ic le 8 § 2 a n d w h e t h e r t he in t e r f e rence was p r o p o r t i o n a t e to t he 
l e g i t i m a t e a i m p u r s u e d . 

In t h a t connec t ion , t he C o u r t c a n n o t d i s r e g a r d t h e fact t h a t in t he 
in s t an t case t he i n t e r e s t s of t he c o m m u n i t y m u s t be ba l anced aga ins t t he 
a p p l i c a n t s ' r ight to respect for the i r p r iva te lives and h o m e s , b e a r i n g in 
mind tha t t he vast major i ty of the app l i can t s a r e m e m b e r s of the Sorb ian 
c o m m u n i t y of H o r n o . 

T h e C o u r t also no tes the se r iousness of the i n t e r f e r ence . Q u i t e a p a r t 
from the fact t h a t it is a n upheava l for anyone to be u p r o o t e d from the life 
to which they a r e a c c u s t o m e d , t r a n s f e r r i n g a village popu la t ion can have 
d r a m a t i c c o n s e q u e n c e s , especial ly for t he e lder ly , who find it more 
difficult to a d a p t to a new e n v i r o n m e n t . T h e fact t h a t the pe r sons 
conce rned in t he p r e s e n t case were m e m b e r s of t he Sorbian minor i ty and 
as such were en t i t l ed to special p ro t ec t ion — as is a t t e s t e d by the 
C o n s t i t u t i o n of the Land of B r a n d e n b u r g - m e a n s t h a t the C o u r t m u s t be 
especial ly vigi lant . 

However , t he C o u r t notes t h a t the process , which e n d e d wi th a decis ion 
to c o n t i n u e l igni te m i n i n g in H o r n o , l as ted several years and t h a t the 
dis t inct ive f ea tu re of t h a t process was t he wide d e b a t e tha t took place in 
the p a r l i a m e n t of t he Land of B r a n d e n b u r g and a m o n g the o t h e r l ead ing 
figures in publ ic life r e g a r d i n g the choice b e t w e e n t h r e e a l t e r n a t i v e 
l ign i te -min ing pro jec t s . 

T h u s on 23 April 1997 the Land of B r a n d e n b u r g P a r l i a m e n t a r y 
C o m m i s s i o n for t he E n v i r o n m e n t , N a t u r e C o n s e r v a t i o n a n d Regiona l 
D e v e l o p m e n t h e a r d submiss ions in public from the r e p r e s e n t a t i v e s of 
associa t ions , i n t e r e s t g roups , r e s ea r ch in s t i t u t e s a n d legal e x p e r t s on the 
Ligni te Bill, which was l a t e r to become the Basic Law on Lign i te . T h e 
Basic Law on L ign i t e was s u p p l e m e n t e d by m i n i n g pro jec ts s e t t i n g out 
t he prac t ica l a r r a n g e m e n t s for i m p l e m e n t a t i o n . 

F u r t h e r m o r e , t he app l i can t s were able to cha l lenge the dec rees 
app rov ing the var ious l ign i t e -min ing projects and to lodge appea l s wi th 
t h e C o n s t i t u t i o n a l C o u r t of t h e Land of B r a n d e n b u r g c o n t e s t i n g t he 
cons t i tu t iona l i ty of t he Basic Law on Lign i te . 

As r e g a r d s p ro tec t ion of t he r igh ts of t he Sorb ian minor i ty , the C o u r t 
no tes t h a t in i ts l a n d m a r k decision of 18 J u n e 1998 the C o n s t i t u t i o n a l 
C o u r t of t he Land of B r a n d e n b u r g carefully e x a m i n e d w h e t h e r t he 
l eg i s l a tu re had u n d e r s t o o d the scope of Ar t ic le 25 § 1 of the C o n s t i t u t i o n 
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of the Land of B r a n d e n b u r g , which p ro t ec t s t he r i gh t s of t he Sorbs , 
w h e t h e r it had du ly we ighed the r i gh t s it e n s h r i n e d aga ins t o t h e r 
f u n d a m e n t a l r igh t s and w h e t h e r the resu l t was not d i s p r o p o r t i o n a t e . T h e 
C o n s t i t u t i o n a l C o u r t u l t ima te ly held t h a t the c o n t i n u e d m i n i n g of l ignite 
in H o r n o was cons i s ten t wi th t h a t provision, having r ega rd t o the 
m e a s u r e s t h a t a c c o m p a n i e d the decision a n d the fact t h a t t he leg is la ture 
had we ighed the S t a t e ' s objectives of p ro tec t ion , conserva t ion 
and m a i n t e n a n c e of t he a r e a w h e r e t he Sorbs h a d original ly se t t l ed 
aga ins t t he object ives of s t r u c t u r a l d e v e l o p m e n t , j o b p ro tec t ion and 
secur ing ene rgy suppl ies . 

A fu r the r decisive factor for t he C o u r t is t h a t t h e i n h a b i t a n t s of 
H o r n o will be t r a n s f e r r e d t o g e t h e r to a town a p p r o x i m a t e l y 20 km 
from the i r vil lage of or igin and wi th in t he a r e a w h e r e t he Sorbs 
or iginal ly se t t l ed . A ma jo r i ty of t he i n h a b i t a n t s o p t e d for t h a t town 
af ter be ing consu l t ed on the i r choice of de s t i na t i on . Even t h o u g h the 
t r ans fe r m e a n s a move and r eo rgan i s i ng life in the r e s e t t l e m e n t a rea , 
the i n h a b i t a n t s will con t i nue to live in t he s a m e region a n d the s a m e 
cu l tu r a l e n v i r o n m e n t , w h e r e t h e p r o t e c t i o n of t h e r igh t s of t h e Sorbs 
is g u a r a n t e e d by Art ic le 25 of t he C o n s t i t u t i o n of t he Land of 
B r a n d e n b u r g (see "Re levan t d o m e s t i c law" above) , w h e r e the i r 
l anguage is t a u g h t in t he schools and used by the a d m i n i s t r a t i v e 
a u t h o r i t i e s , and w h e r e they will be able to ca r ry on the i r cu s toms 
and in p a r t i c u l a r to a t t e n d re l igious services in t he Sorbian l a n g u a g e . 

Likewise, it is c lear t h a t the m e a s u r e s r e g u l a t i n g t he t r ans f e r of the 
i n h a b i t a n t s of H o r n o a r e i n t e n d e d to m a k e the t r ans fe r as pa in less as 
possible for t he pe r sons c o n c e r n e d . T h o s e m e a s u r e s a r e set ou t , inter alia, 
in t he l i gn i t e -min ing project approved by a dec ree of t he g o v e r n m e n t of 
the Land of B r a n d e n b u r g on 27 Augus t 1999 and duly t ake in to account 
the need to p re se rve a n d sus ta in the village c o m m u n i t y a n d the Sorbian 
cu l tu r a l iden t i ty . 

H a v i n g r ega rd to all t he se factors a n d in p a r t i c u l a r to t he fact t h a t the 
i n h a b i t a n t s of H o r n o a r e to be t r a n s f e r r e d to a town a p p r o x i m a t e l y 20 km 
away t h a t is wi th in t he or iginal Sorb ian s e t t l e m e n t a r e a , t he C o u r t 
cons iders t h a t t he i n t e r f e r ence in issue, t h o u g h ind i spu tab ly painful for 
the i n h a b i t a n t s of H o r n o , is not d i s p r o p o r t i o n a t e to t he l eg i t ima t e a im 
p u r s u e d in view of the m a r g i n of app rec i a t i on which the S t a t e s a r e 
afforded in th is s p h e r e . 

It follows t h a t t h a t compla in t is mani fes t ly i l l-founded w i th in the 
m e a n i n g of Art ic le 35 § 3 of t he Conven t i on . 

2. T h e app l i can t s also rel ied on Art ic le 14 of t he Conven t i on t a k e n in 
conjunct ion wi th Art ic le 8, a r g u i n g tha t t he G e r m a n a u t h o r i t i e s had failed 
to have sufficient r e g a r d to t he special cha rac t e r i s t i c s of t he Sorbian 
c o m m u n i t y . Art ic le 14 provides : 
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" T h e e n j o y m e n t of t h e r i g h t s a n d f r e e d o m s se t fo r th in [ t h e ] C o n v e n t i o n sha l l be 

s e c u r e d w i t h o u t d i s c r i m i n a t i o n o n a n y g r o u n d s u c h a s s e x , r a c e , c o l o u r , l a n g u a g e , 

r e l i g ion , po l i t i ca l o r o t h e r o p i n i o n , n a t i o n a l o r social o r i g i n , a s s o c i a t i o n w i t h a n a t i o n a l 

m i n o r i t y , p r o p e r l y , b i r t h o r o t h e r s t a t u s . " 

H a v i n g r ega rd to its r e a s o n i n g u n d e r Art ic le 8, the C o u r t cons iders t h a t 
no s e p a r a t e issue ar ises u n d e r Art ic le 14 t a k e n in conjunct ion wi th 
Art ic le 8. 

3. T h e app l i can t s fu r the r a l leged a n in f r ingemen t of t he i r r ight of 
p rope r ty , as g u a r a n t e e d by Art ic le 1 of Protocol No. 1, which r eads : 

" E v e r y n a t u r a l o r l ega l p e r s o n is e n t i t l e d to t h e p e a c e f u l e n j o y m e n t of h i s p o s s e s s i o n s . 

No o n e s h a l l be d e p r i v e d of his p o s s e s s i o n s e x c e p t in t h e p u b l i c i n t e r e s t a n d sub jec t t o 

t h e c o n d i t i o n s p r o v i d e d for bv law a n d by t h e g e n e r a l p r i n c i p l e s of i n t e r n a t i o n a l law. 

T h e p r e c e d i n g p rov i s ions sha l l no t , h o w e v e r , in a n y w a y i m p a i r t h e r i g h t of a S t a t e to 

e n f o r c e s u c h laws a s it d e e m s n e c e s s a r y t o c o n t r o l t h e u s e of p r o p e r t y in a c c o r d a n c e w i t h 

t h e g e n e r a l i n t e r e s t o r t o s e c u r e t h e p a y m e n t o f t a x e s o r o t h e r c o n t r i b u t i o n s o r 

p e n a l t i e s . " 

T h e G o v e r n m e n t m a i n t a i n e d t h a t t he i n t e r e s t s of the l andowners and 
t h e g e n e r a l i n t e re s t could not be we ighed aga ins t each o t h e r unt i l t he 
p r o c e d u r e for t r ans fe r of t he individual plots of land was u n d e r way and 
tha t p r o c e d u r e had only j u s t c o m m e n c e d . T h e y a d d e d t h a t a d o p t i n g 
p l a n n i n g m e a s u r e s did not a t t h a t j u n c t u r e a m o u n t to an in t e r f e rence 
wi th the app l i c an t s ' r ight to peaceful en joyment of t he i r possess ions . T h e 
app l i can t s would have an o p p o r t u n i t y of cha l l eng ing t h e schedu led 
exp rop r i a t i ons w h e n t h e l and - t r ans fe r p r o c e d u r e was u n d e r way. 

T h e app l i can t s s u b m i t t e d tha t t h e r e h a d a l r eady been an in t e r f e rence 
and t h a t t h a t i n t e r f e r ence was d i s p r o p o r t i o n a t e . Since t he decision of 
the p a r l i a m e n t of t he G e r m a n D e m o c r a t i c Repub l i c in 1977, the 
owne r s h a d been left in a s t a t e of u n c e r t a i n t y r e g a r d i n g the use of 
t he i r p roper ty . T h e y m a i n t a i n e d t h a t offers m a d e in the pas t by t h e 
L A U B A G c o m p a n y to pay c o m p e n s a t i o n of 1.50 to 1.80 G e r m a n m a r k s 
p e r sq. m. were l aughab l e and did not enab le equ iva len t land to be 
p u r c h a s e d e l sewhere . 

Accord ing to t he C o u r t ' s wel l -es tabl i shed case-law, a n in t e r f e rence , 
inc luding one r e s u l t i n g from expropr i a t i on m e a s u r e s a d o p t e d in 
f u r t he r ance of large-scale public-works projects , m u s t s t r ike a "fair 
b a l a n c e " b e t w e e n the d e m a n d s of t he gene ra l i n t e re s t of t he c o m m u n i t y 
and the r e q u i r e m e n t s of the p ro tec t ion of the indiv idual ' s f u n d a m e n t a l 
r igh ts (see, a m o n g m a n y o t h e r a u t h o r i t i e s , t he Na t iona l & Provincial 
Bui ld ing Society, Leeds P e r m a n e n t Bui ld ing Society a n d Yorksh i re 
Bui ld ing Society v. the U n i t e d K i n g d o m j u d g m e n t of 23 O c t o b e r 1997, 
Reports 1997-VII, pp . 2353-54, § 80) . 

In o rde r to assess w h e t h e r such a "fair b a l a n c e " was p rese rved b e t w e e n 
the var ious i n t e r e s t s conce rned , t he C o u r t m u s t cons ider the t e r m s and 
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condi t ions on which c o m p e n s a t i o n is payable u n d e r d o m e s t i c legislat ion 
and the m a n n e r in which they w e r e appl ied in the app l i can t ' s case (sec 
the following j u d g m e n t s : Li thgow a n d O t h e r s v. the U n i t e d K i n g d o m , 
8 J u l y 1986, Ser ies A no. 102, p . 50, § 120; Akkus, v. T u r k e y , 9 J u l y 1997, 
Reports 1997-IV, p. 1309-10, §§ 27 a n d 29; and Aka v. T u r k e y , 23 S e p t e m b e r 
1998, Reports I998-VI, p . 2681 , §§ 44-45) . 

In the i n s t an t case , the C o u r t no t e s t h a t sect ion 1(2) of t he Land of 
B r a n d e n b u r g ' s Basic Law on Ligni te provides for p a y m e n t of equiva len t 
c o m p e n s a t i o n w h e r e popu la t ions a re d isplaced as a resu l t of m i n i n g 
o p e r a t i o n s a n d for the cost of r e s e t t l e m e n t to be bo rne by the m i n i n g 
company . 

However , as the G o v e r n m e n t have ind ica ted , the p r o c e d u r e s r e l a t ing to 
the t r ans fe r of individual p lots of land have only j u s t b e g u n and the 
a m o u n t of the c o m p e n s a t i o n and the n a t u r e of t he r e s e t t l e m e n t 
a r r a n g e m e n t s on offer have yet to be c lear ly d e t e r m i n e d . 

It follows t h a t this compla in t m u s t be d i smissed for failure to exhaus t 
d o m e s t i c r e m e d i e s wi th in t he m e a n i n g of Art ic le 35 § 1 of t he Conven t ion . 

4. T h e app l i can t s also rel ied on Art ic le 2 of Protocol No. 4, which 
provides : 

" 1 . E v e r y o n e lawfully w i t h i n t h e t e r r i t o r y of a S t a t e s h a l l , w i t h i n t h a t t e r r i t o r y , h a v e 
t h e r i g h t to l i be r t y of m o v e m e n t a n d f r e e d o m t o c h o o s e his r e s i d e n c e . 

2. E v e r y o n e sha l l be free to l eave a n y c o u n t r y , i n c l u d i n g his o w n . 

3 . N o r e s t r i c t i o n s sha l l be p l a c e d o n t h e e x e r c i s e o f t h e s e r i g h t s o t h e r t h a n such a s 
a r c in a c c o r d a n c e w i t h law a n d a r c n e c e s s a r y in a d e m o c r a t i c soc i e ty in t h e i n t e r e s t s of 
n a t i o n a l s e c u r i t y o r pub l i c sa fe ty , Tor t h e m a i n t e n a n c e of o r d r e p u b l i c , for t h e p r e v e n t i o n 
of c r i m e , for t h e p r o t e c t i o n of h e a l t h or m o r a l s , o r for t h e p r o t e c t i o n of t h e r i g h t s a n d 
f r e e d o m s of o t h e r s . 

4 . T h e r i g h t s se t fo r th in p a r a g r a p h 1 m a y a l s o be s u b j e c t , in p a r t i c u l a r a r e a s , t o 
r e s t r i c t i o n s i m p o s e d in a c c o r d a n c e w i t h l aw a n d j u s t i f i e d by t h e p u b l i c i n t e r e s t in a 
d e m o c r a t i c s o c i e t y . " 

T h e C o u r t refers to t he r e a s o n i n g which it followed in the compla in t 
u n d e r Art ic le 8 of t he C o n v e n t i o n and , for t he s a m e reasons , holds tha t 
the in te r fe rence in ques t ion was p r o p o r t i o n a t e to t he l e g i t i m a t e a im 
p u r s u e d . 

It follows t h a t t h a t compla in t is also manifes t ly il l-founded wi th in the 
m e a n i n g of Art ic le 35 § 3 of t he Conven t i on . 

5. T h e app l i can t s re l ied last ly on Ar t ic le 9 of t he Conven t ion , which 
provides : 

" 1 . E v e r y o n e h a s t h e r i g h t t o f r e e d o m of t h o u g h t , c o n s c i e n c e a n d r e l i g i o n ; t h i s r igh t 

i n c l u d e s f r e e d o m to c h a n g e h i s r e l i g i o n o r b e l i e f a n d f r e e d o m , e i t h e r a l o n e or in 

c o m m u n i t y w i t h o t h e r s a n d in p u b l i c o r p r i v a t e , t o m a n i f e s t h i s r e l i g i o n o r belief, in 

w o r s h i p , t e a c h i n g , p r a c t i c e a n d o b s e r v a n c e . 
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2. F r e e d o m t o m a n i f e s t o n e ' s r e l i g ion o r be l ie fs sha l l be sub jec t on ly to s u c h 

l i m i t a t i o n s a s a r e p r e s c r i b e d by l aw a n d a r e n e c e s s a r y in a d e m o c r a t i c soc i e ty in t h e 

i n t e r e s t s of p u b l i c sa fe ty , for t h e p r o t e c t i o n of p u b l i c o r d e r , h e a l t h o r m o r a l s , o r for t h e 

p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 

H a v i n g e x a m i n e d the compla in t as put to it by t he app l i can t s , t he 
C o u r t has not found any a p p e a r a n c e of a violat ion of the r igh ts a n d 
f reedoms g u a r a n t e e d by the Conven t i on or its Protocols . 

It follows tha t t h a t compla in t is also mani fes t ly i l l-founded wi th in t he 
m e a n i n g of Art ic le 35 § 3 of t h e Conven t ion . 

For these r easons , t he C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

P o r t é e l i m i t é e d u c o n t r ô l e d ' u n e c o n d a m n a t i o n 

A r t i c l e 2 d u P r o t o c o l e n° 7 

Contrôle d'une condamnation - Portée limitée - Pourvoi en cassation - Contrôle de la 
condamnation par la Cour de cassation limitée aux questions de droit 

* 
* * 

Par un arrêt de la cour d'assises, le requérant fut reconnu coupable de viols 
aggravés et condamné à quinze ans de réclusion criminelle el à l'interdiction des 
droits civiques, civils et de famille pour une durée de dix ans. Son pourvoi en 
cassation fut rejeté par la chambre criminelle de la Cour de cassation. Il se plaint 
du fait que le pourvoi en cassation, seul recours ouvert en droit français à 
I'encontre des arrêts d'assises, est limité aux questions de droit. 

Article 2 du Protocole n" 7 : les Etats parties peuvent restreindre l'étendue du droit 
à réexamen de la condamnation pénale, et un réexamen limité aux questions de 
droit répond aux exigences du droit à un double degré de juridiction en matière 
pénale. En droit français, le recours en cassation contre un arrêt d'une cour 
d'assises est donc compatible avec l'article 2 du Protocole n" 7: défaut manifeste 
de fondement. 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

Nielsen c. Danemark, requête n" 19028/91, décision de la Commission du 
9 septembre 1992, Décisions et rapports 73 
N.W. c. Luxembourg, requête n" 19715/92, décision de la Commission du 
8 décembre 1992, non publiée 
Altieri c. France, Chypre et Suisse, requête n" 281+0/95, décision de la Commission 
du 15 mai 1996, non publiée 
Saussicr c. France, requête n" 35884/97, décision de la Commission du 20 mai 1998, 
non publiée 
Pesli el Frodl c. Autriche (déc) , n™ 27618/95 et 27619/95, CEDH 2000-1 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 





DÉCISION L O E W E N G U T H c. FRANCE 561 

(...) 

E N F A I T 

Le r e q u é r a n t [M. Yves L o e w e n g u t h ] est un r e s so r t i s san t f rançais né en 

1943 ; il est a c t u e l l e m e n t inca rcé ré . 

Il est r e p r é s e n t é devan t la C o u r p a r M' L. H i n t e r m a n n , avocat au 

b a r r e a u de Thonon- les -Ba ins ( F r a n c e ) . 

Les faits de la cause , tels qu ' i l s on t é té exposés p a r le r e q u é r a n t , 

peuven t se r é s u m e r c o m m e sui t . 

P a r un a r r ê t du 31 m a r s 1998, la cour d 'ass ises de la Hau te -Savo ie 

r e connu t le r e q u é r a n t coupable de viols aggravés et le c o n d a m n a à 

qu inze ans de réc lus ion c r imine l le et à l ' in te rd ic t ion des droi t s civiques, 

civils et de famille pour u n e d u r é e de dix ans . 

Le 18 n o v e m b r e 1998, la c h a m b r e c r imine l le de la C o u r de cassa t ion 

re j e t a le pourvoi formé pa r le r e q u é r a n t pa r un a r r ê t ainsi mot ivé : 

« A t t e n d u q u ' a u c u n m o y e n n ' e s t p r o d u i t à l 'appui d u p o u r v o i , q u e la p r o c é d u r e es t 

r é g u l i è r e e t q u e la p e i n e a é t é l é g a l e m e n t a p p l i q u é e a u x fa i t s d é c l a r é s c o n s t a n t s p a r la 

c o u r et le j u r y . » 

Le r e q u é r a n t sou t i en t q u e le défau t de p roduc t ion de moyens devan t la 

C o u r de cassa t ion t ient à la nég l igence de l 'avocat qu i le r e p r é s e n t a i t . 

G R I E F S 

Invoquan t l 'ar t ic le 6 de la Conven t ion , le r e q u é r a n t se p la in t du défaut 

d ' équ i t é de la p r o c é d u r e c r imine l le condu i t e con t r e lui. Il dénonce en 

pa r t i cu l i e r le refus du j u g e d ' i n s t ruc t i on d ' o r d o n n e r u n e con t r e -expe r t i s e 

et d ' e n t e n d r e c e r t a i n s t é m o i n s à d é c h a r g e ainsi q u ' u n e e n t r a v e à la 

p r é p a r a t i o n de sa défense r é s u l t a n t du fait q u e , d u r a n t l ' ins t ruc t ion , les 

a u t o r i t é s lui r é c l a m è r e n t 3 francs français (FRF) pa r page pour lui fournir 

u n e copie de son doss ier . 

I nvoquan t l 'ar t icle 2 du Protocole n° 7, il se p la in t aussi du fait qu ' i l 

ne pu t bénéficier d ' un double d e g r é de jur id ic t ion, le pourvoi en 

cassa t ion é t a n t la seule voie de recours ouve r t e con t re les a r r ê t s des 

cours d 'ass ises . 

E N D R O I T 

1. Le r e q u é r a n t se p la in t du défau t d ' équ i t é de la p r o c é d u r e cr iminel le 

condu i t e con t r e lui. Il dénonce en pa r t i cu l i e r le refus du j u g e d ' in s t ruc t ion 

d ' o r d o n n e r u n e con t r e - expe r t i s e et d ' e n t e n d r e ce r t a in s t é m o i n s à 

d é c h a r g e , ainsi q u ' u n e e n t r a v e à la p r é p a r a t i o n de sa défense r é s u l t a n t 

du fait que , d u r a n t l ' i n s t ruc t ion , les a u t o r i t é s lui r é c l a m è r e n t 3 F R F par 
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page pour lui fournir une copie de son doss ier . Il invoque l 'ar t icle 6 de la 

Conven t ion , aux t e r m e s d u q u e l : 

« 1. Tou te p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e é q u i t a b l c m e n t (...) p a r u n 

t r i b u n a l i n d é p e n d a n t et i m p a r t i a l (...) q u i d é c i d e r a (...) du b i e n - f o n d é de t o u t e 

a c c u s a t i o n en m a t i è r e p é n a l e d i r i g é e c o n t r e e l l e . (...) 

(...) 

3 . T o u t a c c u s é a d r o i t n o t a m m e n t à : 

(...) 

b) d i s p o s e r d u t e m p s e t d e s fac i l i t és n é c e s s a i r e s à la p r é p a r a t i o n d e sa d é f e n s e : 

(...) 

d) i n t e r r o g e r ou f a i r e i n t e r r o g e r les t é m o i n s à c h a r g e et o b t e n i r la c o n v o c a t i o n et 

l ' i n t e r r o g a t i o n d e s t é m o i n s à d é c h a r g e d a n s les m ê m e s c o n d i t i o n s q u e les t é m o i n s à 

c h a r g e ; 

(...)>. 

La C o u r c o n s t a t e qu ' i l ne ressor t ni du dossier ni des écr i t s du 

r e q u é r a n t q u e ce d e r n i e r se pourvu t en cassa t ion con t re l ' a r rê t de renvoi 

au moyen du défaut d ' équ i t é de l ' ins t ruc t ion . Re levan t en o u t r e le mot i f 

r e t e n u pa r la C o u r de cassa t ion p o u r re je te r le pourvoi formé p a r le 

r e q u é r a n t con t re l ' a r rê t de la cour d 'assises et sou l ignan t q u e le 

r e q u é r a n t peu t d ' a u t a n t moins se prévalo i r de la nég l igence de l 'avocat 

qu i le r e p r é s e n t a i t d e v a n t les j u r id i c t ions i n t e r n e s (M.R. c. Po r tuga l , 

r e q u ê t e n" 14718/89, décis ion de la C o m m i s s i o n du 14 février 1992, non 

pub l i ée ) , qu ' i l n ' a l l ègue pas q u e son conseil é ta i t commis au t i t r e de 

l 'a ide j u r i d i q u e et q u ' a u c u n é l é m e n t du doss ier n ' i nd ique qu ' i l en fut 

a ins i , la C o u r e s t ime q u e le r e q u é r a n t n ' a pas épuisé les voies de recours 

i n t e r n e s c o m m e l 'exige l 'ar t ic le 35 § 1 de la Conven t ion . 

Au su rp lus , la C o u r cons t a t e q u e le r e q u é r a n t ne p r é t e n d pas que , in 

fine, les é l é m e n t s de p reuve f igurant au dossier ne lui ont pas é t é 

c o m m u n i q u é s d a n s des condi t ions sa t i s fa i san tes avant l ' audience de la 

cour d 'ass ises et qu ' i l ne ressor t pas du procès-verba l des d é b a t s q u e 

c e t t e j u r i d i c t i on au ra i t re je té u n e d e m a n d e du r e q u é r a n t t e n d a n t à 

l ' audi t ion d ' un t é m o i n . 

P a r t a n t , ce t t e pa r t i e d e la r e q u ê t e doit ê t r e re je tée en appl ica t ion de 

l 'ar t ic le 35 §§ 1, 3 et 4 de la Conven t ion . 

2. Le r e q u é r a n t se p la in t aussi du fait qu ' i l ne pu t bénéf ic ier d ' u n 

double d e g r é de ju r id i c t ion , le pourvoi en cassa t ion é t a n t la seule voie de 

recours ouve r t e con t re les a r r ê t s des cours d 'ass ises . Il invoque l 'ar t icle 2 

du Protocole n" 7, lequel est ainsi libellé : 

« 1. T o u t e p e r s o n n e d é c l a r é e c o u p a b l e d ' u n e i n f r a c t i o n p é n a l e p a r u n t r i b u n a l a le 

d r o i t de fa i re e x a m i n e r p a r u n e j u r i d i c t i o n s u p é r i e u r e la d é c l a r a t i o n d e c u l p a b i l i t é ou la 

c o n d a m n a t i o n . L ' e x e r c i c e d e ce d r o i t , y c o m p r i s les m o t i f s p o u r l e s q u e l s il p e u t ê t r e 

e x e r c é , s o n t r é g i s p a r la loi. 
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2. C e d r o i t p e u t fa i re l 'objet d ' e x c e p t i o n s p o u r d e s i n f r a c t i o n s m i n e u r e s t e l l e s 

q u ' e l l e s s o n t dé f i n i e s p a r la loi ou l o r s q u e l ' i n t é r e s s é a é t é j u g é e n p r e m i è r e i n s t a n c e 

p a r la p l u s h a u t e j u r i d i c t i o n ou a é t é d é c l a r é c o u p a b l e cl c o n d a m n e à la s u i t e d ' u n 

r e c o u r s c o n t r e son a c q u i t t e m e n t . » 

La C o u r c o n s t a t e que le r e q u é r a n t a é té r econnu coupab le d e viols 

aggravés et c o n d a m n é à q u i n z e a n s d e réc lus ion c r imine l le pa r u n a r r ê t 

de la cour d 'ass ises de la Hau te -Savo ie du 31 m a r s 1998. Elle re lève que 

l ' in té ressé n ' a pas eu la possibil i té d ' i n t e r j e t e r appe l « a u fond» de cet 

a r r ê t , p u i s q u e le seul r ecour s ouver t en droi t français à Pencon t r e des 

a r r ê t s d 'ass ises est le pourvoi en cassa t ion et q u e le « r é e x a m e n » auque l 

la C o u r de cassa t ion est a lors suscept ib le de p rocéde r est l imi té aux 

ques t ions de dro i t . 

La C o u r r appe l l e toutefois qu ' i l ressor t du t e x t e de l 'ar t ic le 2 d u 

Protocole n" 7 que les E t a t s Pa r t i e s conse rven t la faculté de déc ider des 

moda l i t é s d 'exerc ice du droi t à r é e x a m e n et peuven t r e s t r e i n d r e 

l ' é t endue de celui -c i ; d a n s n o m b r e de ces E t a t s , ledit r é e x a m e n se t rouve 

ainsi l imi té aux ques t i ons de dro i t (Pesti et Frodl c. Autriche ( d é c ) , n"s 27618/ 

95 et 27619/95 , C E D H 2000-1); telle é ta i t aussi la posi t ion de la 

C o m m i s s i o n (Nielsen c. D a n e m a r k , r e q u ê t e n" 19028/91, décision de la 

C o m m i s s i o n du 9 s e p t e m b r e 1992, Décis ions et r a p p o r t s 73, p . 2 3 9 ; N .W. 

c. L u x e m b o u r g , r e q u ê t e n" 19715/92, décis ion de la C o m m i s s i o n du 

8 d é c e m b r e 1992, non p u b l i é e ; Alt ier i c. F r ance , C h y p r e et Suisse , 

r e q u ê t e n" 28140/95, décis ion de la C o m m i s s i o n du 15 m a i 1996, non 

pub l iée , et Sauss ie r c. F r ance , r e q u ê t e n" 35884/97, décis ion de la 

C o m m i s s i o n du 20 ma i 1998, non pub l i ée ) . 

La C o u r e s t ime dès lors q u e la possibi l i té offerte au r e q u é r a n t de se 

pourvoi r en cassa t ion con t r e l ' a r rê t du 31 m a r s 1998 r é p o n d a i t aux 

exigences de l 'ar t ic le 2 du Protocole n" 7 à la Conven t ion . 

P a r t a n t , ce t t e p a r t i e de la r e q u ê t e est m a n i f e s t e m e n t m a l fondée e t 

doit ê t r e re je tée en app l ica t ion de l 'ar t ic le 35 §§ 1 et 4 de la Conven t i on . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

L i m i t e d s c o p e o f r e v i e w o f c o n v i c t i o n s 

A r t i c l e 2 o f P r o t o c o l N o . 7 

Review of convictions - Limited scope - Appeals to the Court of Cassation - Review of 
convictions by the Court of Cassation limited to points of law 

* 

The applicant was found guilty of aggravated rape by the Assize Court and 
sentenced to fifteen years' imprisonment. His civic, civil and family rights were 
suspended for ten years. The Criminal Division of the Court of Cassation 
dismissed his appeal. The applicant complained that an appeal to the Court of 
Cassation, which was the only remedy available under French law against 
judgments of the Assize Court, could only be made on points of law. 

Held 
Article 2 of Protocol No. 7: The Contracting States could restrict the right to 
review criminal convictions and a review limited to questions of law satisfied the 
requirements regarding a right of appeal in criminal matters. An appeal to the 
Court of Cassation against a judgment of the Assize Court under French law was 
therefore compatible with Article 2 of Protocol No 7: manifestly ill-founded. 

C a s e - l a w c i t e d b y t h e C o u r t 

Nielsen v. Denmark, application no. 19028/91, Commission decision of 
9 September 1992, Decisions and Reports 73 
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decision of 15 May 1996, unreported 
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T H E F A C T S 

T h e appl icant [Mr Yves L o e w e n g u t h ] is a F r e n c h na t iona l and was born 
in 1943. H e is c u r r e n t l y in pr ison. H e was r e p r e s e n t e d before t he C o u r t by 
M r L. H i n t e r m a n n , a lawyer p rac t i s ing in Thonon- les -Ba ins ( F r a n c e ) . 

T h e facts of t h e case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

In a j u d g m e n t of 31 M a r c h 1998, the Hau te -Savo ie Assize C o u r t found 
the app l ican t gui l ty of a g g r a v a t e d r a p e . It s e n t e n c e d him to Fifteen yea r s ' 
i m p r i s o n m e n t and s u s p e n d e d his civic, civil and family r igh t s for t en years . 

O n 18 N o v e m b e r 1998 the C r i m i n a l Division of the C o u r t of C a s s a t i o n 
d i smissed an appea l by the app l ican t in a j u d g m e n t in which it held: 

" N o g r o u n d of a p p e a l h a s b e e n m a d e ou t in s u p p o r t of t h e a p p e a l , t h e p r o c e d u r e w a s 

c o r r e c t l y fol lowed a n d t h e s e n t e n c e lawful ly i m p o s e d for w h a t b o t h t h e c o u r t a n d t h e 

j u r y h a d f o u n d w e r e r e p e a t e d a c t s . " 

T h e app l ican t m a i n t a i n e d t h a t it was the neg l igence of the lawyer 
r e p r e s e n t i n g h im t h a t was to b l a m e for the failure to lodge g r o u n d s of 
appea l wi th t he C o u r t of Cassa t ion . 

C O M P L A I N T S 

Relying on Art ic le 6 of the Conven t ion , the app l i can t c o m p l a i n e d tha t 
t he c r imina l p roceed ings i n s t i t u t e d aga ins t h im h a d been unfai r . He 
compla ined in p a r t i c u l a r of t he inves t iga t ing j u d g e ' s refusal to o rde r a 
second expe r t -wi tness r epo r t a n d to h e a r ce r t a in defence wi tnesses and 
of be ing h i n d e r e d in t he p r e p a r a t i o n of his defence by the fact t ha t 
d u r i n g the inves t iga t ion t he a u t h o r i t i e s c l a imed 3 F r e n c h francs (FRF) 
per p a g e from h im for a copy of his case file. 

Rely ing on Art ic le 2 of Protocol No . 7, he compla ined also t h a t he did 
not have a r ight of a p p e a l on t he facts since t he only r e m e d y aga ins t 
j u d g m e n t s of t he Assize C o u r t was by way of an appea l on poin ts of law. 

T H E L A W 

1. T h e app l ican t compla ined t h a t the c r imina l p roceed ings in s t i t u t ed 
aga ins t h im had b e e n unfai r . H e compla ined in p a r t i c u l a r of the 
inves t iga t ing j u d g e ' s refusal to o rde r a second expe r t -wi tness r e p o r t and 
to h e a r ce r t a in defence wi tnesses a n d of be ing h i n d e r e d in the p r e p a r a t i o n 
of his defence by t h e fact t h a t d u r i n g the inves t iga t ion the au tho r i t i e s 
c l a imed F R F 3 per page from him for a copy of his case file. H e rel ied on 
Art ic le 6 of t he Conven t ion , which provides : 
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" I . In t h e d e t e r m i n a t i o n of . . . a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d 

t o a fair ... h e a r i n g ... by a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l ... 

3 . E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence h a s t h e fol lowing m i n i m u m r i g h t s : 

(b) t o h a v e a d e q u a t e t i m e a n d fac i l i t ies for t h e p r e p a r a t i o n of h i s d e f e n c e ; 

(d) to e x a m i n e o r h a v e e x a m i n e d w i t n e s s e s a g a i n s t h i m a n d t o o b t a i n t h e a t t e n d a n c e 

a n d e x a m i n a t i o n of w i t n e s s e s o n his b e h a l f u n d e r t h e s a m e c o n d i t i o n s as w i t n e s s e s 

a g a i n s t h i m ; 

T h e C o u r t notes t h a t n e i t h e r the case file nor the app l i can t ' s submiss ions 
ind ica te t h a t he a p p e a l e d to the C o u r t of C a s s a t i o n aga ins t t he c o m m i t t a l 
o r d e r on t he g r o u n d t h a t t he inves t iga t ion was unfai r . T h e C o u r t fu r the r 
no tes t he g round on which the C o u r t of C a s s a t i o n d i smissed the 
app l i can t ' s appea l aga ins t t he j u d g m e n t of t he Assize C o u r t a n d r e i t e r a t e s 
t h a t it is all t he m o r e difficult for the app l ican t to p ray in aid the negl igence 
of t he lawyer who r e p r e s e n t e d him before the d o m e s t i c cour t s as he does not 
al lege and t h e r e is n o t h i n g in the file to sugges t t h a t his counsel was 
appo in t ed u n d e r the legal-aid s cheme (see M.R. v. P o r t u g a l , app l ica t ion 
no. 14718/89, C o m m i s s i o n decision of 14 F e b r u a r y 1992, u n r e p o r t e d ) . T h e 
C o u r t the re fo re finds tha t the appl ican t has not e x h a u s t e d d o m e s t i c 
r e m e d i e s as he is r e q u i r e d to do by Art ic le 35 § 1 of t he Conven t ion . 

In add i t ion , the C o u r t no tes t h a t t he app l ican t does not asser t t h a t 
u l t i m a t e l y he did not receive sa t i s fac tory c o m m u n i c a t i o n of t h e evidence 
in t he file before t he t r ia l a t t he Assize C o u r t ; nor does the t r ansc r ip t of 
t he t r ia l ind ica te t h a t the Assize C o u r t d i smissed any appl ica t ion by the 
app l ican t to call wi tnesses . 

C o n s e q u e n t l y , this p a r t of t he appl ica t ion mus t be d i smissed p u r s u a n t 
to Ar t ic le 35 §§ 1,3 a n d 4 of the Conven t ion . 

2. T h e appl ican t also compla ined t h a t he did not have a r ight of appea l 
on t he facts since the only r e m e d y aga ins t j u d g m e n t s of the Assize C o u r t 
was by way of a n a p p e a l on po in t s of law. H e re l ied on Art ic le 2 of Protocol 
no. 7, which r eads as follows: 

" 1 . E v e r y o n e c o n v i c t e d of a c r i m i n a l o f fence by a t r i b u n a l shal l have t h e r i g h t to h a v e 

h i s c o n v i c t i o n o r s e n t e n c e r e v i e w e d by a h i g h e r t r i b u n a l . T h e e x e r c i s e of t h i s r i g h t , 

i n c l u d i n g t h e g r o u n d s on w h i c h it m a y be e x e r c i s e d , s h a l l b e g o v e r n e d by law. 

2. T h i s r i g h t m a y be s u b j e c t t o e x c e p t i o n s in r e g a r d to o f fences of a m i n o r c h a r a c t e r , 

a s p r e s c r i b e d by law, o r in c a s e s in w h i c h t h e p e r s o n c o n c e r n e d w a s t r i e d in t h e First 

i n s t a n c e by t h e h i g h e s t t r i b u n a l o r w a s c o n v i c t e d fo l lowing a n a p p e a l a g a i n s t a c q u i t t a l . " 

T h e C o u r t no tes t h a t t he app l ican t was found gui l ty of offences of 
a g g r a v a t e d r ape and s e n t e n c e d to fifteen y e a r s ' i m p r i s o n m e n t by t he 
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Hau te -Savo ie Assize C o u r t in a j u d g m e n t of 3 1 M a r c h 1998. It no tes tha t 
he was u n a b l e to appea l aga ins t the " m e r i t s " of t h a t j u d g m e n t , since t he 
only r e m e d y avai lable u n d e r F r e n c h law aga ins t j u d g m e n t s of the Assize 
C o u r t is an appea l to t he C o u r t of C a s s a t i o n , which m a y only r e - e x a m i n e 
the case on issues of law. 

T h e C o u r t r e i t e r a t e s , however , t h a t u n d e r t he word ing of Art ic le 2 of 
Protocol No. 7 the C o n t r a c t i n g S t a t e s r e t a i n the power to dec ide how the 
r ight to r e - e x a m i n e shall be exerc ised a n d m a y l imit its e x t e n t . In a 
n u m b e r of S t a t e s , r e - e x a m i n a t i o n is t hus r e s t r i c t ed to ques t ions of law 
(see Pesti and Frodl v. Austria ( d e c ) , nos. 27618/95 a n d 27619/95, 
E C H R 2000-1). T h a t was also the posi t ion t a k e n by the C o m m i s s i o n (see 
Nie l sen v. D e n m a r k , appl ica t ion no. 19028/91, C o m m i s s i o n decision 
of 9 S e p t e m b e r 1992, Decis ions and R e p o r t s 73, p. 239; N.W. 
v. L u x e m b o u r g , appl ica t ion no. 19715/92, C o m m i s s i o n decision of 
8 D e c e m b e r 1992, u n r e p o r t e d ; Al t ier i v. F r a n c e , Cyprus and Swi tzer land , 
appl ica t ion no. 28140/95, C o m m i s s i o n decision of 15 M a y 1996, 
u n r e p o r t e d ; a n d Sauss ie r v. F r a n c e , appl ica t ion no. 35884/97, 
C o m m i s s i o n decision of 20 M a y 1998, u n r e p o r t e d ) . 

T h e C o u r t accordingly holds tha t the fact t h a t t he app l ican t was able to 
appea l on po in t s of law aga ins t t he j u d g m e n t of 31 M a r c h 1998 satisfied 
t h e r e q u i r e m e n t s of Art ic le 2 of Protocol No. 7 to t he Conven t i on . 

C o n s e q u e n t l y , this pa r t of the appl ica t ion is mani fes t ly i l l-founded and 
m u s t be d i smissed p u r s u a n t to Art ic le 35 §§ 1 a n d 4 of the Conven t ion . 

For these r ea sons , t he C o u r t u n a n i m o u s l y 

Declares t he app l i ca t ion inadmiss ib le . 
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SUMMARY1 

R e f u s a l to e x t e n d l i c e n c e t o t r a d e i n m i l i t a r y e q u i p m e n t 

A r t i c l e 6 § 1 

Civil rights and obligations - Refusal to extend licence to trade in military equipment -
Existence of "right" recognised under national law - Unfettered discretion of public authority 

* 

The applicant is the sole shareholder in a limited liability company which was 
granted a licence to trade in certain military equipment, in particular salvage 
vehicles and amphibious crafts. By virtue of the 1992 Military Equipment Act, 
such a licence may only be granted if supported by security or defence reasons 
and provided it does not conflict with foreign policy. The company bought certain 
military equipment which was not covered by the licence, including armoured 
vehicles, and requested that the licence be extended to cover these. The request 
was rejected by the National Inspectorate of Strategic Products, against whose 
decision no appeal lay. 

Held 

(1) Since the applicant was sole owner of the company, there was no risk of 
differences of opinion among shareholders or between shareholders and the 
directors. Having regard to the absence of competing interests which could create 
difficulties, for example, in determining who was entitled to apply to the Court and 
in the light of the circumstances as a whole, the applicant could reasonably claim 
to be a victim in so far as the impugned measures taken with regard to his company 
were concerned. 
(2) Article 6 § 1: The Convention did not grant the right to trade in military 
equipment and such a right could not be derived from Article 6 or any other 
provision of the Convention or its Protocols. Consequently, the question whether 
such a right could be said to exist in any particular case had to be answered solely 
with reference to domestic law. In that connection, it was necessary to have regard 
to the wording of the relevant legal provisions and the way in which they had been 
interpreted by the domestic authorities. Under the 1992 Act, considerations of 
national defence, security and foreign policy were the only considerations which 
were relevant and decisive for the granting of a licence, private interests being 
irrelevant. Conferral on a public authority of such a measure of, in practice, 
unfettered discretion clearly indicated that no actual right could be said to be 
recognised in law. Consequently, whether or not the proceedings involved a 
"dispute", the claims asserted by the applicant did not concern a "right" which 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b i n d t h e C o u r t . 
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could arguably be said to be recognised in Swedish law and Article 6 was not 
applicable: incompatible ratione maleriae. 
(3) Article 1 of Protocol No. 1: The refusal to extend the licence might be 
construed as a control of the use of property. The aim - to ensure that trade in 
certain military equipment would be in line with Sweden's national and 
international obligations and interests - was in the general interest and in the 
circumstances proportionate to that aim. The interference was therefore 
justified: manifestly ill-founded. 
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T H E F A C T S 

T h e app l i can t [Mr H u b e r t A n k a r c r o n a ] is a Swedish n a t i o n a l , born in 
1949 and living in U p p l a n d s Vasby. H e was r e p r e s e n t e d before the C o u r t 
by M r J . Sode rg ren , a lawyer p r ac t i s i ng in S tockho lm. 

A. T h e c i r c u m s t a n c e s o f the c a s e 

T h e facts of t he case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

T h e app l ican t is the sole s h a r e h o l d e r of a Swedish l imi ted liability-
company , Skyddsvakt H u b e r t A n k a r c r o n a AB. T h e c o m p a n y is l icensed to 
t r a d e in c e r t a i n specified mi l i t a ry e q u i p m e n t . By g o v e r n m e n t decision of 
30 N o v e m b e r 1995, the c o m p a n y was g r a n t e d a l icence, valid unt i l 
30 N o v e m b e r 2000, to t r a d e in, inter alia, salvage vehicles and amph ib ious 
crafts . 

It a p p e a r s tha t the c o m p a n y bough t some mi l i t a ry e q u i p m e n t , 
inc luding a r m o u r e d vehicles , in t he U n i t e d K i n g d o m , which were not 
covered by the above l icence. Subsequen t ly , a f ter t h a t p u r c h a s e , the 
c o m p a n y r e q u e s t e d t h a t t he l icence be e x t e n d e d to cover, inter alia, 
a r m o u r e d vehicles . 

O n 26 J u n e 1996 the company ' s r e q u e s t for a n e x t e n d e d l icence was 
re jec ted by the N a t i o n a l I n s p e c t o r a t e of S t r a t eg i c P r o d u c t s (Inspektionen 

for strategiska produkter - " t he I n s p e c t o r a t e " ) . T h e I n s p e c t o r a t e s t a t e d tha t 
l icences a r e given on a very res t r ic t ive basis a n d t h a t it did not find any 
r eason to e x t e n d the company ' s ex is t ing l icence. O n 27 N o v e m b e r 1996 
the I n s p e c t o r a t e re jec ted , wi th the s a m e reasons , a r e n e w e d appl ica t ion 
from the company . N o appea l lay aga ins t the I n s p e c t o r a t e ' s decis ions . 

B. R e l e v a n t d o m e s t i c law 

C h a p t e r 2, sect ion 20, subsec t ion 1, of t he I n s t r u m e n t of G o v e r n m e n t 
(regerings-formen) p rovides tha t r es t r i c t ions m a y be i n t roduced in t he r ight 
to t r a d e or p rac t i se a profession only in o r d e r to p ro tec t significant publ ic 
i n t e r e s t s a n d never solely in o rde r to fu r the r t he financial i n t e r e s t s of 
p a r t i c u l a r pe r sons or firms. 

T h e 1992 Mi l i t a ry E q u i p m e n t Act (lagen om krigsmateriel — " t he 1992 
Act" ) r e g u l a t e s act ivi t ies which involve, inter alia, the m a n u f a c t u r e , 
supply and expor t of mi l i t a ry e q u i p m e n t . T h u s , t he Act covers weapons , 
a m m u n i t i o n a n d o t h e r e q u i p m e n t des igned for mi l i t a ry use , which 
cons t i t u t e mi l i t a ry e q u i p m e n t accord ing to r egu l a t i ons issued by the 
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g o v e r n m e n t . Such r egu la t i ons a re found in an a n n e x to t he 1992 Mi l i t a ry 
E q u i p m e n t O r d i n a n c e {forordningen om krigsmateriel). 

Accord ing to the 1992 Act , t h e r e is a g e n e r a l p roh ib i t ion aga ins t the 
m a n u f a c t u r e , supply a n d expor t of mi l i t a ry e q u i p m e n t (sect ions 3-6). A 
special p e r m i t or l icence is r e q u i r e d if a n excep t ion to t he g e n e r a l ru le is 
to be m a d e . Pr ior to 1996, t he g o v e r n m e n t dec ided , direct ly , in all 
m a t t e r s conce rn ing , inter alia, t he supply of mi l i t a ry e q u i p m e n t . 
M a t t e r s of rou t ine c h a r a c t e r were d e t e r m i n e d by the respons ib le 
min i s t e r . Since 1 J a n u a r y 1996, t he I n s p e c t o r a t e has been the Swedish 
a u t h o r i t y to e x a m i n e appl ica t ions for p e r m i t s u n d e r t he 1992 Act . 
Howeve r , in cases w h e r e the I n s p e c t o r a t e d e e m s a m a t t e r u n d e r the 
1992 Act to be of pr inciple significance or o the rwise of special 
i m p o r t a n c e , the m a t t e r is re fe r red to t he g o v e r n m e n t for cons ide ra t ion 
(sect ion l a ) . 

P e r m i t s u n d e r t he 1992 Act to m a n u f a c t u r e , supply and expor t mi l i t a ry 
e q u i p m e n t may be g r a n t e d only if s u p p o r t e d by secur i ty or defence policy 
reasons a n d provided t h a t such p e r m i t s a r e not in conflict wi th Swedish 
foreign policy (section 1). In the travaux préparatoires to the Act (see 
G o v e r n m e n t Bill 1991/92 no. 174), d i rec t ives were given on how to apply 
th is ru le . T h e g o v e r n m e n t ' s ea r l i e r decis ions in s imi lar m a t t e r s would 
serve as gu idance in the e x a m i n a t i o n of o the r , fu tu re cases a n d t hus be 
t a k e n in to account by t h e I n s p e c t o r a t e in its app l ica t ion of the Act. 
Accord ing to t he pr inc ip les t hus e m a n a t i n g from the g o v e r n m e n t ' s 
ea r l i e r p rac t i ce , a p e r m i t should be g r a n t e d only if this was necessa ry for 
a supply of mi l i t a ry e q u i p m e n t and the need for know-how in this a r ea . A 
fu r the r r e q u i r e m e n t was t h a t the g r a n t i n g of a p e r m i t m u s t not be 
c o n t r a r y to Swedish foreign policy goals and to the pr inciples on which 
tha t policy is based . 

A p e r m i t g r a n t e d u n d e r the 1992 Act may , as a m a i n ru le , be cancel led 
a t any point in t i m e if t he p e r m i t ho lde r has d i s r e g a r d e d a r egu la t ion 
con t a ined in the Act , or a r egu la t ion , r e q u i r e m e n t or provision issued 
u n d e r t h e Act or if t h e r e a re o t h e r special r ea sons for such a cance l la t ion 
(section 16). 

A n appea l aga ins t a decision by the I n s p e c t o r a t e to cancel a p e r m i t in 
acco rdance wi th sec t ion 16 of t he 1992 Act or to d e t e r m i n e a fee u n d e r its 
sect ion 22 m a y be b r o u g h t before t he a d m i n i s t r a t i v e cour t s . An appea l 
m a y not be lodged aga ins t any o t h e r decis ion by the I n s p e c t o r a t e u n d e r 
t he Act (sect ion 23a) . 

If t h e I n s p e c t o r a t e has re fer red a m a t t e r to the g o v e r n m e n t for 
cons ide ra t ion in accordance wi th sect ion l a of lhe 1992 Act, an 
appl ica t ion for jud ic ia l review m a y be lodged wi th t he S u p r e m e 
A d m i n i s t r a t i v e C o u r t (Regeringsrdtten) in acco rdance wi th t he 1988 Act on 
Jud ic i a l Review of C e r t a i n A d m i n i s t r a t i v e Decis ions (lagen om rdttsprovning 
av vissa fôrvaltningsbeslut). T h i s is, however , only t he case if t h e g o v e r n m e n t 
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has dec ided to cancel a p e r m i t to m a n u f a c t u r e or to supply mi l i ta ry 
e q u i p m e n t in acco rdance wi th sect ion 3 or 4 of t he 1992 Act . 

T h e issue of appea l was discussed in connec t ion wi th t he e s t a b l i s h m e n t 
of the I n s p e c t o r a t e (see G o v e r n m e n t Bill 1995/96 no. 31). Cons ide r a t i ons 
p e r t a i n i n g to na t iona l defence , secur i ty and foreign policy w e r e t h e only 
cons ide ra t ions t h a t were d e e m e d re levan t a n d which were to be decisive 
for t he o u t c o m e of a p e r m i t m a t t e r u n d e r t he 1992 Act . P r iva te in t e re s t s , 
such as an app l i can t company ' s i n t e r e s t in d ispos ing of its p roduc t s on the 
mi l i t a ry e q u i p m e n t m a r k e t , were to be afforded no re levance . T h e fact 
t h a t the a u t h o r i t y d e t e r m i n i n g a p e r m i t m a t t e r should not include such 
i n t e r e s t s in its a s s e s s m e n t also mo t iva t ed t he idea t h a t it should not be 
possible to p u r s u e such in t e re s t s on appea l or in an appl ica t ion for 
jud ic ia l review. T h e s i tua t ion was , however , d e e m e d to be different when 
the cance l la t ion of a p e r m i t was at s t ake . T h e s t a r t ing -po in t he re was tha t 
the p e r m i t ho lder was en t i t l ed to k e e p the p e r m i t . Cons ide r a t i ons 
p e r t a i n i n g to t he legal r igh t s of the individual or t he individual company 
in ques t i on w e r e d e e m e d to be of m o r e r e l evance in th is con tex t . It was, 
however , also s t ressed t h a t t he cour t s could not be e x p e c t e d to m a k e 
a s s e s s m e n t s t h a t were of a p r o n o u n c e d poli t ical n a t u r e . 

C O M P L A I N T S 

1. Invoking Art ic le 6 § 1 of t he C o n v e n t i o n , t he app l i can t compla ins 
t h a t it was not possible to appea l aga ins t the I n s p e c t o r a t e ' s decision of 
27 N o v e m b e r 1996. H e m a i n t a i n s t h a t the c o m p a n y was the re fo re denied 
access to cour t . 

2. T h e app l i can t also compla ins t h a t , as a consequence of the 
a f o r e m e n t i o n e d decis ion, t he c o m p a n y could not sell or , in any o t h e r way, 
m a k e c o m m e r c i a l use of t h e e q u i p m e n t in ques t i on . T h e r e f o r e , the 
company ' s r ight to peaceful en joyment of its possessions has been 
viola ted . In this respec t t he app l ican t invokes Art ic le 1 of Protocol No. 1. 

T H E L A W 

1. Accord ing to Art ic le 34 ( fo rmer Ar t ic le 25) of t he Conven t ion , the 
C o u r t m a y receive app l ica t ions from any pe r son c l a iming to be the vict im 
of a viola t ion by one of the H i g h C o n t r a c t i n g P a r t i e s of t he r igh t s set forth 
in t he Conven t i on or the Protocols t h e r e t o . 

Th i s provision r equ i r e s t h a t an individual app l ican t should c la im to 
have been d i rec t ly and ac tua l ly affected by the viola t ion he al leges (see, 
for e x a m p l e , t he I r e l and v. t he U n i t e d K i n g d o m j u d g m e n t of 18 J a n u a r y 
1978, Ser ies A no. 25, pp. 90-91 , §§ 239-40) . 
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T h e G o v e r n m e n t ques t ion w h e t h e r t he app l ican t m a y c la im to be a 
v ic t im wi th in the m e a n i n g of Ar t ic le 34 of t h e Conven t ion , hav ing r ega rd 
to t he fact t h a t t he con te s t ed decision to reject t he appl ica t ion for a p e r m i t 
to supply mi l i t a ry e q u i p m e n t was a d d r e s s e d to the legal en t i ty Skyddsvakt 
H u b e r t A n k a r c r o n a AB and t h a t t he s a m e app l ies to t he o t h e r decis ions 
s u b m i t t e d by the appl ican t in suppor t of his appl ica t ion . 

T h e app l ican t s u b m i t s t h a t he and his bus iness a re in p rac t i ce t he s a m e 
a n d tha t he m u s t the re fore be r e g a r d e d as a v ic t im wi th in t he m e a n i n g of 
Art ic le 34 of t he Conven t i on . 

In t he i n s t a n t case , t he C o u r t recal ls t h a t t he app l ican t is t he sole 
owner of Skyddsvakt H u b e r t A n k a r c r o n a AB. C o n s e q u e n t l y , and c o n t r a r y 
to wha t was t he s i tua t ion in, for e x a m p l e , the A g r o t e x i m a n d O t h e r s 
v. G r e e c e case (see t he j u d g m e n t of 24 O c t o b e r 1995, Ser ies A no. 330-A, 
pp . 24-25, § 65) , w h e r e the appl ican t c o m p a n i e s owned only abou t hal f of 
t he sha r e s in t he c o m p a n y in ques t ion , t h e r e is no risk of differences of 
opinion a m o n g s h a r e h o l d e r s or b e t w e e n s h a r e h o l d e r s and a boa rd of 
d i rec to rs as to t he rea l i ty of i n f r i ngemen t s of t he r igh t s p r o t e c t e d u n d e r 
t he Conven t i on and its Protocols or conce rn ing the mos t a p p r o p r i a t e way 
of r e ac t i ng to such i n f r i ngemen t s . 

H a v i n g r e g a r d to the absence of c o m p e t i n g in t e re s t s which could c r e a t e 
difficulties, for e x a m p l e , in d e t e r m i n i n g w h o is en t i t l ed to apply to the 
C o u r t a n d in t he l ight of the c i r c u m s t a n c e s of t he case as a whole , t he 
app l ican t can , in t he C o u r t ' s opinion, r ea sonab ly c la im to be a vict im 
wi th in the m e a n i n g of Art ic le 34 of the C o n v e n t i o n , in so far as t he 
i m p u g n e d m e a s u r e s t a k e n wi th r e g a r d to his c o m p a n y a re conce rned . 

2. T h e app l i can t compla ins t h a t it was not possible to appea l aga ins t 
the I n s p e c t o r a t e ' s decis ion of 27 N o v e m b e r 1996 a n d t h a t his c o m p a n y was 
the re fore den ied access to cour t . H e invokes in th is respec t Art ic le 6 § 1 of 
t he C o n v e n t i o n , of which the re levan t p a r t s r ead as follows: 

" In t h e d e t e r m i n a t i o n of h i s civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to a 

fair a n d p u b l i c h e a r i n g ... by [a] ... t r i b u n a l e s t a b l i s h e d by l a w . . . . " 

For Art ic le 6 § 1 u n d e r its "civil" h e a d to be app l icab le , t h e r e m u s t be a 
" d i s p u t e " over a " r i g h t " which can be said, a t least on a r g u a b l e g r o u n d s , to 
be recognised u n d e r d o m e s t i c law. T h e " d i s p u t e " m u s t be g e n u i n e and 
ser ious ; it m a y r e l a t e not only to the a c t u a l ex i s tence of a r ight bu t also 
to its scope a n d the m a n n e r of its exerc ise (see, for e x a m p l e , t he Z a n d e r 
v. Sweden j u d g m e n t of 25 N o v e m b e r 1993, Ser ies A no. 279-B, p. 38, § 22) . 
T h e o u t c o m e of t h e p roceed ings m u s t be d i rec t ly decisive for t he r igh t in 
ques t i on (see , for e x a m p l e , t he Fayed v. t he U n i t e d K i n g d o m j u d g m e n t of 
21 S e p t e m b e r 1994, Ser ies A no. 294-B, pp . 45-46, § 56) . 

In the G o v e r n m e n t ' s opinion the app l i can t - or r a t h e r his c o m p a n y — 
could der ive no r igh t from the na t iona l legis la t ion to a p e r m i t to supply 
mi l i t a ry e q u i p m e n t . Accord ing to the G o v e r n m e n t , th is is d u e to t he fact 
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t ha t a p e r m i t , u n d e r t he 1992 Act, may be g r a n t e d on t h e basis of an 
a s s e s s m e n t of t he need for t h a t p e r m i t from the viewpoint of defence and 
secur i ty policy and provided t h a t the g r a n t i n g of t he p e r m i t would not be 
in conflict wi th Swedish foreign policy, w h e r e a s no a t t e n t i o n wha t soeve r is 
paid to the app l i can t ' s own need of such a p e r m i t . In o t h e r words , the 
G o v e r n m e n t m a i n t a i n , t he c o m p e t e n t a u t h o r i t i e s ' d i sc re t ion in m a t t e r s 
like th is could be descr ibed as u n f e t t e r e d , for which r e a s o n no ac tua l 
r ight is recognised in domes t i c law. 

F u r t h e r m o r e , the G o v e r n m e n t m a i n t a i n t h a t t he fact t h a t the 
app l i can t ' s c o m p a n y was a l ready p e r m i t t e d to supply or t r a d e in ce r t a in 
k inds of mi l i t a ry e q u i p m e n t - o t h e r t h a n the kind now a t issue - is of no 
re levance to t he ques t i on of w h e t h e r a r ight u n d e r na t iona l law to supply a 
comple te ly different kind of e q u i p m e n t could be said to be recognised . 

U n d e r all c i r c u m s t a n c e s , t he G o v e r n m e n t a re of t he opinion tha t a 
r ight to supply mi l i t a ry e q u i p m e n t could not be cons ide red a "civil r i gh t " 
wi th in t he m e a n i n g of Art ic le 6 § 1 of t he Conven t i on . T h e r easons for this 
a r e , in t he G o v e r n m e n t ' s view, twofold and r e l a t e , firstly, to t he public-law 
f ea tu re s of the re levant d o m e s t i c legis la t ion and , secondly, to t he fact t h a t 
t he bus iness of the app l i can t ' s c o m p a n y was not based on the m a r k e t i n g 
and sel l ing of the e q u i p m e n t re fe r red to in t he app l ica t ion t h a t was t u r n e d 
down on 27 N o v e m b e r 1996. 

T h e G o v e r n m e n t also submi t t h a t the concerns involved in p e r m i t 
m a t t e r s u n d e r t he 1992 Act a r e gene ra l ly of a poli t ical n a t u r e and 
the re fore not well su i t ed for cour t e x a m i n a t i o n . An a s s e s s m e n t of t he 
poli t ical concerns involved would be so far r e m o v e d from the exercise of 
the n o r m a l jud ic ia l funct ion t h a t t he sa feguards in Ar t ic le 6 of the 
C o n v e n t i o n could not be t a k e n as cover ing r e s u l t a n t d i s a g r e e m e n t s . 
T h e r e was t h u s , in the G o v e r n m e n t ' s view, no " d i s p u t e " wi th in the 
m e a n i n g of t he said Ar t ic le . 

T h e app l ican t m a i n t a i n s t h a t the unde r ly ing pr inciple at s t ake in the 
i n s t an t case is t he f reedom of t r a d e , which is a "civil r i g h t " g u a r a n t e e d by 
Art ic le 1 of Protocol No . 1 and also by the Swedish C o n s t i t u t i o n . T h e 
provisions of the 1992 Act c o n s t i t u t e , in t he app l i can t ' s view, a l imi ta t ion 
of this r igh t which is n e i t h e r l eg i t ima t e nor p r o p o r t i o n a t e to t he a im 
p u r s u e d . 

As to w h e t h e r a " d i s p u t e " over a " r i g h t " ex is ted so as to a t t r a c t the 
appl icabi l i ty of Art ic le 6 § 1, the C o u r t will first a d d r e s s t he issue 
w h e t h e r a " r i gh t " to t r a d e in mi l i t a ry e q u i p m e n t could a rguab ly be said 
to be recognised u n d e r n a t i o n a l law. 

In view of t he s t a t u s of t h e C o n v e n t i o n wi th in t he legal o r d e r of Sweden, 
the C o u r t observes , firstly, t h a t t he C o n v e n t i o n does not g r a n t to 
individuals or c o m p a n i e s t he r ight to t r a d e in mi l i t a ry e q u i p m e n t , 
w h e t h e r in t he form of, for e x a m p l e , mi l i t a ry vehicles , a m m u n i t i o n , 
conven t iona l w e a p o n s or w e a p o n s of m a s s de s t ruc t i on . Such a r igh t can 
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be der ived n e i t h e r from Art ic le 6 § 1 nor from any o t h e r provision of t he 
Conven t i on or its Protocols . It follows t h a t the ques t i on w h e t h e r such a 
r ight can be said in any pa r t i cu l a r case to exist m u s t be answered solely 
wi th re fe rence to d o m e s t i c law. 

In this connec t ion , in dec id ing w h e t h e r a " r igh t" , civil or o the rwise , 
could a rguab ly be said to be recognised by Swedish law, the C o u r t m u s t 
have r e g a r d to t he w o r d i n g of the re levan t legal provisions and to t he way 
in which t he se provis ions a re i n t e r p r e t e d by the d o m e s t i c au tho r i t i e s . 

T h e C o u r t recal ls in this respec t t h a t t he 1992 Act imposes a g e n e r a l 
ban on, inter alia, t he supply of mi l i t a ry e q u i p m e n t . However , desp i te 
this p roh ib i t ion , a p e r m i t may be given to supply such e q u i p m e n t , 
provided it is cons ide red to be in line wi th Swedish na t iona l policy. As 
s t a t e d above, a p e r m i t m a y be g r a n t e d only if such a m e a s u r e is 
s u p p o r t e d by secur i ty or defence policy reasons a n d provided tha t it is 
not in conflict wi th Swedish foreign policy. C o n s e q u e n t l y , cons ide ra t ions 
p e r t a i n i n g to na t iona l defence , secur i ty and foreign policy a re the only 
cons ide ra t ions which a r e re levant a n d decisive for t he o u t c o m e of a 
p e r m i t m a t t e r u n d e r t he 1992 Act . P r iva te i n t e r e s t s , such as a t r a d e r ' s 
i n t e re s t in d ispos ing of p roduc t s on t he mi l i t a ry e q u i p m e n t m a r k e t , a r e 
i r re levan t . T h e fact t h a t t he a u t h o r i t y d e t e r m i n i n g a p e r m i t m a t t e r 
should not have r e g a r d to such i n t e r e s t s in its a s s e s s m e n t is also t he 
r ea son why it is not possible to p u r s u e such i n t e r e s t s on appea l or in 
an app l ica t ion for jud ic ia l review. 

T h e g r a n t to a publ ic a u t h o r i t y of such a m e a s u r e of, in p rac t i ce 
u n f e t t e r e d , d i sc re t ion clearly ind ica tes t h a t no a c t u a l r ight can be said to 
be recognised in law (see, for e x a m p l e , t h e M a s s o n a n d V a n Zon v. t h e 
N e t h e r l a n d s j u d g m e n t of 28 S e p t e m b e r 1995, Ser ies A no. 327, pp . 19-20, 
§ 51) . In this con tex t , the C o u r t no tes t h a t t he i n s t an t case mani fes t ly 
differs from s i tua t ions w h e r e a S t a t e has i n t r o d u c e d an ac tua l r ight 
which can be r e l a t e d to c e r t a i n tangib le c r i t e r i a , t he ex i s tence of which 
can wi thou t p a r t i c u l a r difficulties be e x a m i n e d by the c o m p e t e n t 
a u t h o r i t i e s and , subject to a p p e a l , t h e na t i ona l cour t s . It is c lear t h a t 
such r igh t s fall w i th in t he scope of Art ic le 6 § 1, w h e t h e r they conce rn , 
for e x a m p l e , the r ight to social secur i ty and social a s s i s t ance (see, for 
e x a m p l e , the F e l d b r u g g e v. t he N e t h e r l a n d s j u d g m e n t of 29 May 1986, 
Ser ies A no. 99) , t he r ight to a public-service t r a n s p o r t licence (see, for 
e x a m p l e , the P u d a s v. Sweden j u d g m e n t of 27 O c t o b e r 1987, Ser ies A 
no. 125-A) or the r ight to an alcohol l icence (see , for e x a m p l e , t h e 
T r e T r a k t o r e r AB v. Sweden j u d g m e n t of 7 J u l y 1989, Ser ies A no. 159). 

T h e 1992 Act con ta ins no such appl icable c r i t e r ia , bu t leaves it en t i re ly 
to t he d i sc re t ion of t he I n s p e c t o r a t e , and previously t he g o v e r n m e n t , to 
dec ide , in t he l ight of an a s s e s s m e n t of na t iona l secur i ty policies a n d 
c u r r e n t regional a n d global secur i ty s i tua t ions , w h e t h e r a p e r m i t shall be 
g r a n t e d or not . In no way is t he s i t ua t ion or needs of the app l i can t in 
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ques t i on decisive for t he o u t c o m e of this eva lua t ion . O n the con t r a ry , no 
r e g a r d at all is paid to such c i r c u m s t a n c e s . 

In view of t he above cons ide ra t ions , the C o u r t conc ludes t h a t , w h e t h e r 
or not t he i m p u g n e d p roceed ings involved a " d i s p u t e " for the purposes of 
Art ic le 6 § 1, the c la ims a s se r t ed by the app l ican t did not in any event 
conce rn a " r i gh t " which could a rguab ly be said to be recognised u n d e r 
Swedish law. Th i s be ing so, Art ic le 6 § 1 of the Conven t i on was not 
appl icable to the i m p u g n e d p roceed ings a n d has the re fo re not been 
viola ted in r e l a t ion to the app l ican t . 

It follows t h a t this p a r t of the app l ica t ion is i ncompa t ib l e ratione materiae 
wi th in t he m e a n i n g of Art ic le 35 § 3 of the Conven t i on . 

3. Last ly, t he app l ican t compla ins t h a t , as a consequence of the 
I n s p e c t o r a t e ' s decis ion, t h e c o m p a n y canno t m a k e c o m m e r c i a l use of the 
e q u i p m e n t in ques t ion . T h e r e f o r e , t he company ' s r ight to peaceful 
en joyment of its possess ions has b e e n viola ted. In this respec t the 
app l ican t invokes Ar t ic le 1 of Protocol No . 1, which r e a d s as follows: 

" E v e r y n a t u r a l o r l ega l p e r s o n is e n t i t l e d t o t h e p e a c e f u l e n j o y m e n t of h is 

p o s s e s s i o n s . N o o n e sha l l be d e p r i v e d of his p o s s e s s i o n s e x c e p t in t h e p u b l i c i n t e r e s t 

a n d s u b j e c t to t h e c o n d i t i o n s p r o v i d e d for by l aw a n d by t h e g e n e r a l p r i n c i p l e s o f 

i n t e r n a t i o n a l law. 

T h e p r e c e d i n g p r o v i s i o n s sha l l n o t , h o w e v e r , in a n y w a y i m p a i r t h e r i g h t of a S t a t e t o 

e n f o r c e s u c h laws a s it d e e m s n e c e s s a r y to c o n t r o l t h e use of p r o p e r t y in a c c o r d a n c e w i t h 

t h e g e n e r a l i n t e r e s t o r to s e c u r e t he p a y m e n t of" t a x e s o r o t h e r c o n t r i b u t i o n s o r 

p e n a l t i e s . " 

T h e C o u r t no tes tha t t he app l i can t has not been depr ived of any 
p rope r ty . F u r t h e r m o r e , it is u n d i s p u t e d t h a t t he m e a s u r e t a k e n by the 
I n s p e c t o r a t e was in acco rdance wi th t h e law. T h e refusal to g r a n t the 
p e r m i t which had as a consequence t h a t t he app l ican t could not m a k e 
c o m m e r c i a l use of t he mi l i t a ry e q u i p m e n t in q u e s t i o n may , however , be 
c o n s t r u e d as a cont ro l of the use of p rope r ty wi th in t he m e a n i n g of the 
second p a r a g r a p h of Art ic le 1 of Pro tocol No. 1. 

T h e C o u r t recal ls in this connec t ion tha i u n d e r this provision the 
sc ru t iny it exercises consists in e x a m i n i n g the p ropor t iona l i ty of a 
con t ro l m e a s u r e to the a im sought to be achieved (see , for e x a m p l e , 
Procola and O t h e r s v. L u x e m b o u r g , appl ica t ion no. 14570/89, 
C o m m i s s i o n decision of 1 J u l y 1993, Decis ions a n d R e p o r t s 75, p . 5) . 
In t h e p r e s e n t case the C o u r t recal ls t h a t the a im was to e n s u r e tha t 
t r a d i n g in c e r t a i n mi l i t a ry e q u i p m e n t would be in line wi th Sweden ' s 
na t iona l and i n t e r n a t i o n a l ob l iga t ions a n d i n t e r e s t s . T h e C o u r t 
cons iders t h a t this a i m was ce r ta in ly in t he g e n e r a l i n t e re s t wi th in 
the m e a n i n g of Art ic le 1 § 2 of Protocol No. 1. F u r t h e r m o r e , the 
C o u r t cons iders t h a t in t he c i r c u m s t a n c e s of th i s case t he refusal to 
g r a n t t he p e r m i t was p ropor t iona l to t he a im sought to be achieved. 
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Accordingly, t he in t e r f e rence wi th the app l i can t ' s p r o p e r t y was 
jus t i f ied u n d e r the second p a r a g r a p h of Ar t ic le 1 of Protocol No. 1. 

It follows t h a t this p a r t of t he app l ica t ion is mani fes t ly i l l-founded 
wi th in t he m e a n i n g of Art ic le 35 § 3 of the Conven t ion . 

For t he se r easons , t he C o u r t , by a majori ty, 

Declares t he app l ica t ion inadmiss ib le . 
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* 
* * 

Le requérant est l'unique actionnaire d'une société à responsabilité limitée, 
habilitée à faire le commerce de certains types de matériel militaire, en 
particulier des véhicules de sauvetage et des embarcations amphibies. En vertu 
de la loi de 1992 sur le matériel militaire, pareil permis ne peut être délivré que 
s'il répond à des raisons de sécurité ou de politique de défense et à condition qu'il 
ne soit pas en contradiction avec la politique étrangère. La société fit l'acquisition 
de matériel militaire qui n'était pas couvert par la licence, dont des véhicules 
blindés, et demanda que la licence lui fût étendue. L'inspection nationale des 
produits stratégiques écarta la demande par une décision insusceptible de recours. 

1. Le requérant est seul propriétaire de la société. En conséquence, il n'y a en 
l'espèce aucun risque de divergence d'opinion parmi les actionnaires ou entre les 
actionnaires et le conseil d'administration. En l'absence d'intérêts concurrents qui 
pourraient être source de difficultés, par exemple quant à la question de savoir qui 
a qualité pour saisir la Cour, et eu égard aux circonstances de la cause dans leur 
ensemble, le requérant peut raisonnablement se prétendre victime en ce qui 
concerne les mesures querellées prises à propos de sa société. 

2. Article 6 § 1 : la Convention n'accorde pas le droit de faire le commerce de 
matériel militaire et l'on ne peut déduire un tel droit ni de l'article 6 ni de 
quelque autre disposition de la Convention ou de ses Protocoles. On ne peut donc 
trancher qu'en se référant au droit interne la question de savoir si dans un cas 
donné pareil droit existe. A ce propos, il faut considérer le libellé des dispositions 
légales pertinentes et la manière dont les autorités internes les interprètent. Des 
considérations de défense et de sécurité nationales ainsi que de politique 
étrangère sont les seules qui soient à prendre en compte et soient déterminantes 
pour une question de permis au titre de la loi de 1992. Les intérêts privés n'entrent 
pas en balance. Attribuer à un organe de l'Etat un pouvoir d'appréciation illimité 
en pratique indique clairement que le droit interne ne consacre pas un droit à 
proprement parler. En conséquence, que la procédure querellée s'analysât ou non 
en une «contestation», les revendications du requérant ne portaient pas sur un 

1. R é d i g é p a r le g re f fe , il n e lie p a s la C o u r . 
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«droit» dont on pouvait dire de manière défendable qu'il était reconnu en droit 
suédois; l'article 6 ne s'appliquait donc pas: incompatibilité ratione materiae. 
3. Article 1 du Protocole n" 1 : le refus d'étendre la licence peut s'analyser en une 
réglementation de l'usage des biens. L'objectif visé - veiller à ce que le commerce 
d'un certain matériel militaire se conciliât avec les obligations et intérêts 
nationaux et internationaux de la Suède - relevait de l'intérêt général et le refus 
lui était proportionné. L'ingérence était donc justifiée: défant manifeste de 
fondement. 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. H u b e r t A n k a r c r o n a ] , r e s so r t i s san t suédois , est né en 

1949 et rés ide à U p p l a n d s Vàsby. 

Devan t la C o u r , il est r e p r é s e n t é p a r M' J . S ô d e r g r e n , avocat exe rçan t 

au b a r r e a u de S tockho lm. 

A. L e s c i r c o n s t a n c e s d e F e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té exposés p a r les p a r t i e s , peuven t 

se r é s u m e r c o m m e sui t . 

Le r e q u é r a n t est l ' un ique ac t i onna i r e de Skyddsvakt H u b e r t 

A n k a r c r o n a AB, société suédoise à responsab i l i t é l imi tée , habi l i tée à 

faire le c o m m e r c e de ce r t a in s types de m a t é r i e l mi l i t a i r e . P a r une 

décision g o u v e r n e m e n t a l e du 30 n o v e m b r e 1995, la société s 'est vu 

dél ivrer une l icence, va lable j u s q u ' a u 30 n o v e m b r e 2000, pour faire le 

c o m m e r c e n o t a m m e n t de véhicules de s a u v e t a g e et d ' e m b a r c a t i o n s 

a m p h i b i e s . 

Il s emble q u e la société ait a che t é au R o y a u m e - U n i du m a t é r i e l 

mi l i t a i r e , don t des véhicules b l indés , non couver t pa r la l icence 

s u s m e n t i o n n é e . Aprè s quoi elle d e m a n d a que celle-ci fût é t e n d u e e n t r e 

a u t r e s aux véhicules b l indés . 

Le 26 j u i n 1996, l ' inspect ion na t iona l e des p rodu i t s s t r a t ég iques 

(Inspektionen for strategiska produkter - « l ' i n spec t ion») d é b o u t a la société de 

sa d e m a n d e . Elle d é c l a r a q u e les l icences é t a i e n t oc t royées selon des 

c r i t è res t rès res t r ic t i fs et qu 'e l le ne voyait pas de ra i son d ' é t e n d r e la 

l icence ex i s t an t e de la socié té . Le 27 n o v e m b r e 1996, l ' inspect ion é c a r t a 

p o u r le m ê m e mot i f u n e nouvel le d e m a n d e de la socié té . Les décis ions de 

l ' inspect ion é t a i e n t insuscep t ib les de r ecours . 

B . Le dro i t i n t e r n e p e r t i n e n t 

En ve r tu de l 'ar t ic le 20 § 1 du chap i t r e 2 de l ' I n s t r u m e n t de 

G o u v e r n e m e n t (regerings-formen), le droi t de faire du c o m m e r c e ou 

d ' exe rce r u n e profession l ibéra le ne peu t subi r d ' a u t r e s res t r i c t ions que 

celles v isant à p r o t é g e r des i n t é r ê t s publics i m p o r t a n t s , ma i s j a m a i s à 

seule Fin de favoriser les i n t é r ê t s f inanciers de p e r s o n n e s phys iques ou 

d ' e n t r e p r i s e s pa r t i cu l i è r e s . 

La loi de 1992 sur le m a t é r i e l mi l i t a i re (lagen om krigsmateriel- « la loi de 

1992») régi t les act ivi tés tel les q u e la fabr ica t ion , la fou rn i tu re et 

l ' expor ta t ion de m a t é r i e l mi l i t a i re . Elle couvre donc les a r m e s , les 
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m u n i t i o n s et a u t r e m a t é r i e l des t inés à l 'usage mi l i t a i re que les 

r è g l e m e n t s pr is par le g o u v e r n e m e n t cons idè ren t c o m m e du m a t é r i e l 

mi l i t a i r e . Ces r è g l e m e n t s f igurent en a n n e x e à l ' o rdonnance de 1992 sur 

le m a t é r i e l mi l i t a i re (forordningen otn krigsmateriel). 

La loi de 1992 prohibe de m a n i è r e g é n é r a l e la fabr ica t ion, la fou rn i tu re 

et l ' expor t a t ion de m a t é r i e l mi l i t a i r e (ar t ic les 3-6). P o u r ob ten i r u n e 

d é r o g a t i o n au pr inc ipe g é n é r a l , il faut un p e r m i s ou u n e licence 

spécif iques . J u s q u ' e n 1996, c 'é ta i t le g o u v e r n e m e n t qu i t r ancha i t lui-

m ê m e t o u t e s les ques t i ons re la t ives n o t a m m e n t à la fou rn i tu re d e 

m a t é r i e l mi l i t a i re . Le min i s t r e r e sponsab le t r a n c h a i t les p r o b l è m e s de 

r o u t i n e . Depu i s le 1" j a n v i e r 1996, l ' inspect ion est l ' au to r i t é suédoise qu i 

e x a m i n e les d e m a n d e s de p e r m i s au t i t r e de la loi de 1992. Toute fo i s , 

lo rsqu 'e l le e s t ime q u ' u n e ques t ion re levan t de la loi de 1992 revêt un 

i n t é r ê t de pr inc ipe ou une i m p o r t a n c e pa r t i cu l i è r e p o u r telle ou tel le 

ra ison , elle en réfère au g o u v e r n e m e n t (ar t ic le l a ) . 

Les p e r m i s de fabr iquer , de fournir et d ' e x p o r t e r du m a t é r i e l mi l i t a i re 

visés par la loi de 1992 ne peuven t ê t r e dél ivrés q u e s'ils r é p o n d e n t à des 

ra i sons de sécur i t é ou de pol i t ique de défense et à condi t ion qu ' i ls ne 

soient pas en con t r ad ic t ion avec la po l i t ique é t r a n g è r e de la Suède 

(ar t ic le l a ) . Les t r a v a u x p r é p a r a t o i r e s de la loi (voir le projet de loi 1991/ 

92 n" 174) fourn i ssen t des l ignes d i rec t ives q u a n t au m o d e d ' app l i ca t ion de 

ce pr inc ipe . Les décisions a n t é r i e u r e s du g o u v e r n e m e n t d a n s des m a t i è r e s 

a n a l o g u e s se rven t d ' ind ica t ions lors de l ' e x a m e n de cas u l t é r i e u r s et 

l ' inspect ion en t i en t donc c o m p t e pour a p p l i q u e r la loi. D ' a p r è s les 

p r inc ipes qu i décou len t de la p r a t i q u e a n t é r i e u r e du g o u v e r n e m e n t , u n 

p e r m i s n 'es t délivré q u e s'il est nécessa i re à la fou rn i tu re de m a t é r i e l 

mi l i t a i r e et r épond à un besoin de savoir-faire en la m a t i è r e . Il faut 

encore q u e la dé l ivrance d ' un p e r m i s n 'a i l le pas à l ' encon t re des objectifs 

d e la po l i t ique é t r a n g è r e de la Suède et des pr inc ipes sur lesquels elle 

r epose . 

U n p e r m i s dél ivré en ve r tu de la loi de 1992 peu t , p a r p r inc ipe , ê t r e 

a n n u l é à tout m o m e n t si son t i tu la i re m é c o n n a î t u n e disposi t ion de la loi, 

ou u n e r é g l e m e n t a t i o n , u n e condi t ion ou u n e disposi t ion a d o p t é e s en 

app l ica t ion de la loi ou si une a u t r e ra i son pa r t i cu l i è re jus t i f ie c e t t e 

a n n u l a t i o n (ar t ic le 16). 

La décision de l ' inspect ion d ' a n n u l e r un p e r m i s en appl ica t ion de 

l 'ar t ic le 16 de la loi de 1992 ou de fixer des d ro i t s en app l ica t ion de 

l 'ar t ic le 22 peu t ê t r e a t t a q u é e devan t les j u r id i c t ions a d m i n i s t r a t i v e s . 

T o u t e a u t r e décis ion pr ise p a r l ' inspect ion en ve r tu de la loi est 

insuscep t ib le d ' appe l (ar t ic le 23a) . 

L o r s q u e l ' inspect ion défère u n e q u e s t i o n a u g o u v e r n e m e n t en ve r tu de 

l 'ar t ic le l a de la loi de 1992, u n e d e m a n d e de cont rô le j u r i d i c t i onne l peu t 

ê t r e p o r t é e devan t la C o u r a d m i n i s t r a t i v e s u p r ê m e (Regeringsràtten) 

c o n f o r m é m e n t à la loi de 1988 sur le cont rô le j u r id i c t i onne l de c e r t a i n e s 
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décisions a d m i n i s t r a t i v e s (lagen om rattsprbvning av vissa fówaltnìngsbeslut). 

Tel est le cas c e p e n d a n t u n i q u e m e n t si le g o u v e r n e m e n t a décidé 

d ' a n n u l e r un p e r m i s de f ab r ique r ou de fourni r du m a t é r i e l mi l i t a i r e en 

appl ica t ion de l 'ar t ic le 3 ou de l 'ar t icle 4 de la loi de 1992. 

La ques t i on de l 'appel a é té d i scu tée lors de l ' é t ab l i s semen t de 

l ' inspect ion (voir le projet de loi 1995/96 n" 31) . Les cons idé ra t ions re levant 

de la défense ou de la sécur i t é na t i ona l e s et de la po l i t ique é t r a n g è r e sont les 

seules qui a ien t é té j u g é e s p e r t i n e n t e s et qu i doivent ê t r e d é t e r m i n a n t e s 

pour la décis ion à r e n d r e sur u n e ques t i on de p e r m i s en ve r tu de la loi de 

1992. Les i n t é r ê t s pr ivés , c o m m e l ' i n t é rê t d ' une société c a n d i d a t e à un 

p e r m i s à écouler ses p rodu i t s sur le m a r c h é du m a t é r i e l m i l i t a i r e , ne 

doivent pas e n t r e r en ligne de c o m p t e . Le fait q u e , lors de son appréc ia t ion , 

l ' au to r i t é appe lée à se p r o n o n c e r sur u n e ques t i on de p e r m i s ne doive pas 

env isager de pare i l s i n t é r ê t s expl ique auss i p o u r q u o i il n 'es t pas loisible de 

dé fendre ceux-ci en appel ou d a n s le c ad re d ' une d e m a n d e de cont rô le 

j u r id i c t i onne l . Il en a toutefois é té j u g é d i f f é r e m m e n t lo rsque se t rouve en 

j eu l ' annu la t i on d 'un p e r m i s . D a n s c e t t e hypo thèse , la p r é m i s s e est que le 

t i t u l a i r e du p e r m i s est en dro i t de le conserver . Les cons idé ra t ions t e n a n t 

aux d ro i t s j u r i d i q u e s du pa r t i cu l i e r ou de la société dont il s 'agit passen t 

alors p o u r revê t i r p lus de p e r t i n e n c e . O n a p o u r t a n t soul igné aussi q u e l'on 

ne peu t a t t e n d r e des t r i b u n a u x qu' i ls se l ivrent à des appréc ia t ions à 

c a r a c t è r e n e t t e m e n t po l i t ique . 

G R I E F S 

1. Le r e q u é r a n t , qui invoque l 'ar t icle 6 § 1 de la Conven t ion , se plaint 

de l ' impossibi l i té de r ecour i r con t re la décis ion de l ' inspect ion du 

27 n o v e m b r e 1996. Selon lui, la société s 'est vu pr iver de l 'accès à u n 

t r i buna l . 

2. Pa r su i te de la décis ion s u s m e n t i o n n é e , la société ne p o u r r a i t faire 

c o m m e r c e du m a t é r i e l en ques t i on ou en faire q u e l q u e a u t r e usage 

commerc i a l . Le droi t de la société au respec t de ses biens a u r a i t donc été 

violé. Le r e q u é r a n t invoque à cet é g a r d l 'ar t ic le 1 du Protocole n" 1. 

E N D R O I T 

1. Aux t e r m e s de l 'ar t icle 34 (anc ien ar t ic le 25) de la Conven t ion , la 

C o u r peu t ê t r e saisie d ' une r e q u ê t e p a r t ou t e p e r s o n n e phys ique qu i se 

p r é t e n d v ic t ime d ' une violat ion p a r l 'une des H a u t e s Pa r t i e s 

c o n t r a c t a n t e s des dro i t s r e c o n n u s d a n s la Conven t i on ou ses protocoles . 

C e t t e d ispos i t ion exige q u ' u n individu r e q u é r a n t p r é t e n d e avoir été 

d i r e c t e m e n t et r é e l l e m e n t lésé pa r la viola t ion qu' i l a l l ègue (voir, pa r 

e x e m p l e , l ' a r r ê t I r l a n d e c. R o y a u m e - U n i du 18 j a n v i e r 1978, sér ie A n" 25, 

pp . 90-91 , §§ 239-240). 
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Le G o u v e r n e m e n t con tes t e que le r e q u é r a n t puisse se p r é t e n d r e 

v ic t ime au sens d e l 'ar t icle 34 de la Conven t ion , pu i sque la décis ion 

l i t igieuse d ' é c a r t e r la d e m a n d e d 'un p e r m i s p o u r la fou rn i tu re de 

m a t é r i e l mi l i t a i re visait l ' en t i té j u r i d i q u e Skyddsvakt H u b e r t 

A n k a r c r o n a AB et qu ' i l en va de m ê m e des a u t r e s décis ions q u e le 

r e q u é r a n t a p rodu i t e s à l ' appui de sa r e q u ê t e . 

Le r e q u é r a n t sou t i en t qu ' i l y a en p r a t i q u e i den t i t é e n t r e l u i - m ê m e et 

son affaire et qu ' i l doit donc ê t r e cons idéré c o m m e v ic t ime au sens de 

l 'ar t ic le 34 de la Conven t ion . 

En l ' occur rence , la C o u r rappe l le q u e le r e q u é r a n t est seul p r o p r i é t a i r e 

de Skyddsvakt H u b e r t A n k a r c r o n a AB. En c o n s é q u e n c e , et c o n t r a i r e m e n t 

à la s i tua t ion e x a m i n é e p a r e x e m p l e d a n s l 'affaire A g r o t e x i m et a u t r e s 

c. G r è c e ( a r r ê t du 24 oc tobre 1995, série A n" 330-A, pp. 24-25, § 65) , où 

les sociétés r e q u é r a n t e s ne posséda ien t que la moi t i é environ des ac t ions 

de la société don t il s 'agissai t , il n 'y a en l 'espèce a u c u n r i sque de 

d ivergence d 'opin ion p a r m i les a c t i o n n a i r e s ou e n t r e les ac t i onna i r e s et 

le conseil d ' a d m i n i s t r a t i o n q u a n t à la réa l i t é des a t t e i n t e s aux dro i t s 

p ro t égés pa r la Conven t i on et ses Protocoles ou q u a n t à la m a n i è r e la 

plus a d é q u a t e d'y réag i r . 

En l ' absence d ' i n t é r ê t s c o n c u r r e n t s qui p o u r r a i e n t ê t r e source de 

difficultés pa r e x e m p l e q u a n t à la ques t i on de savoir qu i a qua l i t é p o u r 

sais ir la C o u r et eu é g a r d aux c i rcons tances de la cause d a n s leur 

e n s e m b l e , le r e q u é r a n t p e u t , selon la Cour , r a i s o n n a b l e m e n t se 

p r é t e n d r e v ic t ime au sens de l 'ar t icle 34 de la Conven t i on en ce qu i 

conce rne les m e s u r e s que re l l ée s pr ises à propos de sa société . 

2. Le r e q u é r a n t se p la in t de l ' impossibi l i té de recour i r con t r e la 

décis ion de l ' inspect ion du 27 n o v e m b r e 1996 et de ce q u e sa société se 

soit dès lors vu pr iver selon lui de l 'accès à u n t r i buna l . Il invoque à cet 

é g a r d l 'ar t icle 6 § 1 de la Conven t i on don t les pas sages p e r t i n e n t s sont 

ainsi l ibellés : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e é q u i t a b l e m e n t , 

p u b l i q u e m e n t (...) p a r u n t r i b u n a l (...) é t a b l i p a r la loi, q u i d é c i d e r a (...) d e s 

c o n t e s t a t i o n s s u r ses d r o i t s et o b l i g a t i o n s d e c a r a c t è r e civil (...) » 

Pour que l 'ar t ic le 6 § 1 d a n s sa b r a n c h e «civi le» t rouve à s ' app l iquer , 

il doit ex is te r u n e « c o n t e s t a t i o n » sur un « d r o i t » que l'on peu t 

p r é t e n d r e , au m o i n s de m a n i è r e dé fendab le , r econnu en dro i t i n t e r n e . 

Il doit s 'agir d ' u n e c o n t e s t a t i o n réel le et s é r i e u s e ; elle peu t conce rne r 

auss i b ien l ' ex is tence m ê m e d ' un droi t q u e son é t e n d u e ou ses 

moda l i t é s d 'exerc ice (voir, p a r e x e m p l e , l ' a r rê t Z a n d e r c. Suède du 

25 n o v e m b r e 1993, sér ie A n" 279-B, p . 38, § 22). L ' issue de la 

p r o c é d u r e doit ê t r e d i r e c t e m e n t d é t e r m i n a n t e p o u r le droi t en ques t ion 

(voir, p a r e x e m p l e , l ' a r rê t Fayed c. R o y a u m e - U n i du 21 s e p t e m b r e 1994, 

sér ie A n" 294-B, pp. 45-46, § 56) . 
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Selon le G o u v e r n e m e n t , le r e q u é r a n t - ou p lu tô t sa société - ne peu t 

t i r e r de la légis lat ion na t iona le a u c u n droi t à un p e r m i s de fourni r d u 

m a t é r i e l mi l i t a i r e . En effet, en ve r tu de la loi de 1992 un p e r m i s peut ê t r e 

dél ivré u n e fois app réc i ée sa nécess i té du point de vue de la po l i t ique de 

défense et de sécur i t é et à condi t ion q u e sa dé l iv rance n 'ai l le pas à 

l ' encon t re de la po l i t ique é t r a n g è r e de la S u è d e ; p a r c o n t r e , le besoin 

pour le r e q u é r a n t l u i - m ê m e d 'un tel p e r m i s n ' e n t r e n u l l e m e n t en ligne 

de c o m p t e . En d ' a u t r e s t e r m e s , sou t i en t le G o u v e r n e m e n t , l'on p e u t d i re 

q u ' e n la m a t i è r e les a u t o r i t é s c o m p é t e n t e s j ou i s sen t d ' un pouvoir 

d ' app réc i a t i on i l l imi té , de so r te q u ' a u c u n droi t à p r o p r e m e n t p a r l e r n 'es t 

r econnu en droi t i n t e r n e . 

Le G o u v e r n e m e n t sou t ien t en o u t r e q u e le fait q u e la société du 

r e q u é r a n t é ta i t dé jà au to r i s ée à fourn i r ce r t a in s types de m a t é r i e l 

mi l i t a i re - a u t r e s q u e celui en cause ici - ou à en faire c o m m e r c e n ' a 

a u c u n e inc idence sur la ques t i on de savoir si l 'on peu t d i re qu ' i l exis ta i t 

en dro i t i n t e r n e un dro i t à fournir un type t o t a l e m e n t différent d e 

m a t é r i e l . 

Eu é g a r d à l ' ensemble de ces c i rcons tances , le G o u v e r n e m e n t cons idère 

q u ' u n droi t à fournir du m a t é r i e l mi l i t a i r e ne s au ra i t passe r pour u n 

«dro i t de c a r a c t è r e civil» au sens de l 'ar t ic le 6 § 1 de la Conven t i on . Il y a 

à cela, selon lui, d eux ra isons t e n a n t en p r e m i e r lieu aux é l é m e n t s de droi t 

publ ic de la légis lat ion i n t e r n e p e r t i n e n t e et , en second lieu, au fait que les 

affaires de la société du r e q u é r a n t ne r eposa ien t pas sur la 

commerc i a l i s a t i on et la ven t e du m a t é r i e l visé d a n s la d e m a n d e qui fut 

é c a r t é e le 27 n o v e m b r e 1996. 

Le G o u v e r n e m e n t fait valoir auss i que les cons idé ra t ions qui 

i n t e r v i e n n e n t d a n s les ques t ions de p e r m i s au t i t r e de la loi de 1992 

r evê t en t en g é n é r a l u n c a r a c t è r e po l i t ique et ne se p r ê t e n t donc g u è r e à 

un e x a m e n jud ic i a i r e . U n e a p p r é c i a t i o n des cons idé ra t ions pol i t iques en 

j e u sera i t selon lui si é lo ignée de l 'exercice de la fonction jud ic ia i r e 

n o r m a l e q u e les g a r a n t i e s de l 'ar t icle 6 de la C o n v e n t i o n ne s a u r a i e n t 

passe r pour couvrir les désaccords qu i p o u r r a i e n t en r é su l t e r . Dès lors, 

selon le G o u v e r n e m e n t , il n 'y a u r a i t pas de « c o n t e s t a t i o n » au sens dudi t 

a r t ic le . 

Le r e q u é r a n t aff i rme q u e le p r inc ipe sous- jacent e n j e u en l 'occur rence 

est la l iber té du c o m m e r c e , selon lui u n «d ro i t de c a r a c t è r e civil» g a r a n t i 

pa r l 'ar t icle 1 du Pro tocole n" 1 ainsi q u e pa r la C o n s t i t u t i o n suédoise . 

D ' a p r è s lui, les d isposi t ions de la loi de 1992 s ' ana lysent en une 

l imi t a t ion à ce dro i t qu i n 'es t ni l ég i t ime ni p r o p o r t i o n n é e au bu t 

poursuivi . 

P o u r r e c h e r c h e r s'il ex is ta i t u n e « c o n t e s t a t i o n » re la t ive à u n « d r o i t » 

de n a t u r e à faire j o u e r l 'ar t icle 6 § 1, la C o u r r e c h e r c h e r a d ' abord si l'on 

peu t d i re de m a n i è r e dé fendab le q u ' u n « d r o i t » à faire le c o m m e r c e de 

m a t é r i e l mi l i t a i re é ta i t r e connu en droi t i n t e r n e . 
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C o m p t e t e n u du s t a t u t de la C o n v e n t i o n d a n s l 'o rdre j u r i d i q u e d e la 

S u è d e , la C o u r re lève en p r e m i e r l ieu q u e la C o n v e n t i o n n ' a cco rde pas 

aux individus ou aux sociétés le dro i t de faire le c o m m e r c e de m a t é r i e l 

mi l i t a i r e , qu ' i l s 'agisse pa r exemple de véhicules mi l i t a i res , de m u n i t i o n s , 

d ' a r m e s conven t ionne l les ou d ' a r m e s de d e s t r u c t i o n mass ive . L 'on ne peu t 

dédu i r e un tel droi t ni de l 'ar t icle 6 § 1 ni de q u e l q u e a u t r e d ispos i t ion de 

la C o n v e n t i o n ou de ses Pro tocoles . L 'on ne peu t donc t r a n c h e r la ques t ion 

de savoir si d a n s u n cas d o n n é pare i l dro i t ex is te q u ' e n se r é fé ran t a u dro i t 

i n t e r n e . 

A ce propos , pour d é t e r m i n e r si l 'on pouvai t d i re de m a n i è r e dé fendab le 

q u ' u n « d r o i t » , de c a r a c t è r e civil ou a u t r e , é ta i t r e c o n n u p a r le droi t 

suédois , la C o u r doit cons idé re r le libellé des d isposi t ions légales 

p e r t i n e n t e s et la m a n i è r e don t les a u t o r i t é s i n t e r n e s les i n t e r p r è t e n t . 

Elle rappe l le à cet é g a r d que la loi d e 1992 f rappe d ' u n e in t e rd ic t ion 

g é n é r a l e la fou rn i tu re de m a t é r i e l mi l i t a i r e , e n t r e a u t r e s . En dépi t de 

ce t t e in t e rd ic t ion , un p e r m i s peu t ê t r e délivré pour la fou rn i tu re de 

pare i l m a t é r i e l à condi t ion q u e ce pe rmis cad re avec la pol i t ique 

na t iona l e de la Suède . Encore u n e fois, un p e r m i s ne peu t ê t r e dél ivré 

que si des ra isons de pol i t ique de sécur i t é ou de défense le jus t i f ien t et à 

condi t ion qu ' i l ne soit pas en con t r ad ic t ion avec la po l i t ique é t r a n g è r e de 

la Suède . En c o n s é q u e n c e , des cons idé ra t ions de défense et de sécur i t é 

na t iona les ainsi que de pol i t ique é t r a n g è r e sont les seules qui soient à 

p r e n d r e en c o m p t e et soient d é t e r m i n a n t e s p o u r une ques t i on de p e r m i s 

au t i t r e de la loi de 1992. Les i n t é r ê t s privés, c o m m e celui du négoc ian t à 

diffuser des p rodu i t s su r le m a r c h é du m a t é r i e l mi l i t a i r e , n ' e n t r e n t pas en 

ba lance . C o m m e l ' au to r i t é appe lée à t r a n c h e r une q u e s t i o n de p e r m i s ne 

doit pas env isager ces i n t é r ê t s lors de son app réc i a t i on , il n 'es t pas non 

plus possible de les faire valoir en appe l ou d a n s le c ad re d ' une d e m a n d e 

de cont rô le j u r id i c t i onne l . 

A t t r i b u e r à un o r g a n e de l 'Eta t un pouvoir d ' app réc i a t i on i l l imité en 

p r a t i q u e ind ique c l a i r e m e n t q u e le dro i t i n t e r n e ne consacre pas un droi t à 

p r o p r e m e n t pa r l e r (voir, pa r e x e m p l e , l ' a r rê t M a s s o n et V a n Zon c. Pays-

Bas du 28 s e p t e m b r e 1995, série A n " 327, pp . 19-20, § 51) . La C o u r relève à 

cet é g a r d q u e la p r é s e n t e affaire se d i s t i ngue m a n i f e s t e m e n t des cas où un 

E ta t a in t rodu i t un vé r i t ab le droi t que l'on peu t m e t t r e en r a p p o r t avec des 

c r i t è r e s t ang ib les et don t les a u t o r i t é s c o m p é t e n t e s e t , m o y e n n a n t appe l , les 

j u r id i c t i ons n a t i o n a l e s peuven t e x a m i n e r l ' ex is tence sans difficulté 

pa r t i cu l i è r e . De tels d ro i t s re lèvent à l 'évidence de l 'ar t icle 6 § 1, qu ' i l 

s 'agisse, pa r e x e m p l e , du droi t à la sécur i t é sociale et à l ' ass is tance sociale 

(voir, n o t a m m e n t , l ' a r rê t F e l d b r u g g e c. Pays-Bas du 29 ma i 1986, série A 

n" 99) , du droi t à u n e licence de t r a n s p o r t de service public (voir, e n t r e 

a u t r e s , l ' a r rê t P u d a s c. Suède du 27 oc tobre 1987, sér ie A n° 125-A), ou du 

dro i t à u n e l icence de débi t d e boissons (voir, p a r e x e m p l e , l ' a r rê t T r e 

T r a k t ô r e r A B c . Suède du 7 ju i l le t 1989, sér ie A n " 159). 



DÉCISION' ANKARCRONA c. SUÈDE 595 

La loi de 1992 ne r e n f e r m e pas de pare i l s c r i t è r e s appl icab les , mais 

laisse t o t a l e m e n t à l ' inspect ion, a u p a r a v a n t au g o u v e r n e m e n t , le soin de 

déc ider , ap r è s une appréc i a t ion de la pol i t ique de sécur i t é na t iona le et de 

la s i t ua t ion ac tue l l e a u p lan r ég iona l e t g é n é r a l en m a t i è r e de s écu r i t é , s'il 

y a lieu ou non de dél ivrer un p e r m i s . La s i tua t ion ou les besoins du 

cand ida t conce rné ne sont a u c u n e m e n t d é t e r m i n a n t s p o u r l ' issue de 

ce t t e éva lua t ion . T o u t au c o n t r a i r e , ils ne sont n u l l e m e n t pr is en c o m p t e . 

Eu éga rd à ce qui p r écède , q u e la p r o c é d u r e que re l l ée s 'analysâ t ou non 

en u n e « c o n t e s t a t i o n » aux fins de l 'ar t icle 6 § 1, la C o u r conclut q u e , en 

t o u t e hypo thèse , les r evend ica t ions d u r e q u é r a n t ne po r t a i en t pas sur un 

«dro i t » dont on pouvai t d i re de m a n i è r e dé fendab le qu ' i l é ta i t r e connu en 

droi t suédois . D a n s ces condi t ions , l 'ar t icle 6 § 1 de la Conven t i on ne 

s ' appl iqua i t pas à la p r o c é d u r e d é n o n c é e et n ' a donc pas é t é enfreint 

d a n s le chef du r e q u é r a n t . 

Il s ' ensui t q u e ce t t e p a r t i e de la r e q u ê t e est i ncompa t ib l e ratione materiae 

au sens de l 'ar t icle 35 § 3 de la Conven t i on . 

3 . Enfin, le r e q u é r a n t se p la in t q u e , pa r sui te de la décision de 

l ' inspect ion, la société ne puisse faire un usage c o m m e r c i a l du m a t é r i e l 

dont il s 'agit . Le dro i t de la société a u respec t de ses b iens sera i t donc 

m é c o n n u . Le r e q u é r a n t invoque sur ce point l 'ar t icle 1 du Protocole n" 1, 

ainsi libellé : 

« T o u t e p e r s o n n e p h y s i q u e o u m o r a l e a d r o i t a u r e s p e c t d e s e s b i e n s . N u l n e p e u t ê t r e 

p r ivé d e sa p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e et d a n s les c o n d i t i o n s p r é v u e s p a r 

la loi e t les p r i n c i p e s g é n é r a u x d u d ro i t i n t e r n a t i o n a l . 

L e s d i s p o s i t i o n s p r é c é d e n t e s ne p o r t e n t p a s a t t e i n t e a u d r o i t q u e p o s s è d e n t les E t a t s 

d e m e t t r e e n v i g u e u r les lois q u ' i l s j u g e n t n é c e s s a i r e s p o u r r é g l e m e n t e r l ' u s a g e d e s 

b i e n s c o n f o r m é m e n t à l ' i n t é r ê t g é n é r a l ou p o u r a s s u r e r le p a i e m e n t d e s i m p ô t s ou 

d ' a u t r e s c o n t r i b u t i o n s ou d e s a m e n d e s . » 

La C o u r no te q u e le r e q u é r a n t n ' a é té dépossédé d ' a u c u n bien. Q u i plus 

est , la m e s u r e pr ise pa r l ' inspect ion é ta i t sans con te s t e p révue p a r la loi. 

Le refus de dé l iv re r le p e r m i s avec p o u r conséquence q u e le r e q u é r a n t n 'a 

pu faire un usage c o m m e r c i a l du m a t é r i e l mi l i ta i re en ques t ion peut 

toutefois s ' analyser en u n e r é g l e m e n t a t i o n de l 'usage des b iens au sens 

du second a l inéa de l 'ar t icle 1 du Protocole n" 1. 

La C o u r rappe l le à ce propos q u ' a u t i t r e de ce t t e d isposi t ion le contrôle 

auque l elle se livre consis te à e x a m i n e r la p r o p o r t i o n n a l i t é d ' u n e m e s u r e 

de r é g l e m e n t a t i o n au bu t r e c h e r c h é (voir, p a r e x e m p l e , Procola et a u t r e s 

c. L u x e m b o u r g , r e q u ê t e n" 14570/89, décis ion de la C o m m i s s i o n du 

1" ju i l le t 1993, Décis ions et r a p p o r t s 75, p. 5) . Elle rappe l le q u ' e n 

l ' occur rence le bu t r e c h e r c h é é ta i t d e vei l ler à ce q u e le c o m m e r c e de 

ce r t a in m a t é r i e l mi l i t a i re se concil iât avec les obl iga t ions et i n t é r ê t s 

n a t i o n a u x et i n t e r n a t i o n a u x de la Suède . La C o u r e s t i m e qu ' i l relevait 

a s s u r é m e n t de l ' in té rê t g é n é r a l au sens de l 'ar t icle 1, second a l inéa , du 
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Pro tocole n" 1. Elle cons idère en o u t r e q u e d a n s les c i r cons tances , le refus 

de dél ivrer le p e r m i s é ta i t p r o p o r t i o n n é à l 'objectif poursuivi . P a r t a n t , 

l ' i ngé rence d a n s les b iens du r e q u é r a n t é t a i t jus t i f iée au r e g a r d du 

second a l inéa de l 'ar t icle 1 du Pro tocole n" 1. 

Il s 'ensui t que ce t t e p a r t i e de la r e q u ê t e est m a n i f e s t e m e n t ma l fondée 

au sens de l 'ar t icle 35 § 3 de la Conven t i on . 

P a r ces mot i fs , la C o u r , à la ma jo r i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Use of evidence of anonymous witness in criminal proceedings 

Article 6 § 3 (d) 

Examination of witnesses - Use of evidence of anonymous witness in criminal proceedings -
Anonymous witness - Sufficiency of reasons for anonymity of witness - Existence of other 
evidence - Procedure followed in questioning anonymous witness 

* 
* * 

The applicant was charged with participation in a criminal organisation and with 
possession of drugs, weapons, ammunition and explosives. During the criminal 
proceedings against the applicant in the Regional Court, the public prosecutor 
lodged an application with the investigating judge to interrogate a threatened 
witness and keep his/her identity concealed. Although the applicant denied that 
there was any threat to the witness, stating that he had not threatened anyone 
and had never been convicted of any crimes involving violence, the investigating 
judge ordered that the witness's identity remain concealed. The finding that the 
witness was at risk was based on the statements made by the witness to a police 
officer and to the investigating judge and the fact that the witness had made a 
reliable and balanced impression on the investigating judge and the registrar. 
The questioning of the anonymous witness by the investigating judge took place 
in a room in which the registrar and two police officers were also present. One of 
the policemen was a "listener-in", while the other operated a sound link, involving 
voice distortion, to another room where the public prosecutor, the applicant's 
counsel, a police officer operating the sound link and the Procurator General of 
the Court of Appeal were. After the witness had been sworn in, his/her answers 
were first heard by the investigating judge with the sound link switched off, and 
then, if the investigating judge found that the answer did not jeopardise the 
witness's safety, repeated through the sound link so that the people in the other 
room could hear. The applicant's counsel and the prosecution had previously 
submitted questions. A number of these were not allowed by the investigating 
judge, mostly because they were irrelevant or because of concerns for the 
witness's safety. After the hearing before the Regional Court had resumed, the 
investigating judge was heard as a witness in connection with the questioning of 
the anonymous witness. The applicant's counsel maintained that the only real 
indication that the anonymous witness was reliable was the statement of a police 
officer and the subjective assessment of the investigating judge. The Regional 
Court found the applicant guilty. On appeal, the Court of Appeal quashed that 
judgment on the formal ground that the defence had wrongly been prevented 
from putting any questions to the investigating judge but it then found the 

I. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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applicant guilty and sentenced him to over six years' imprisonment. The 
applicant's appeal on points of law was dismissed by the Supreme Court which, in 
response to a complaint that the defence had had insufficient opportunity to 
question the witness and assess his/her reliability, noted that not only the defence 
but also the public prosecutor had been in a different room when the witness was 
questioned, that the investigating judge had based the questioning on, amongst 
other things, a list of questions submitted beforehand by the defence, that the 
applicant's counsel had asked additional questions and that questions had been 
blocked only in order to ensure the anonymity of the witness or because of 
irrelevance, and that the witness was apparently not a police officer. In response 
to a complaint that the applicant's conviction was based to a decisive extent on the 
results of the questioning of the anonymous witness, the Supreme Court held that 
in view of the alternative evidence this was not the case. 

Held 
Article 6 § 3 (d): The use of statements made by an anonymous witness to found a 
conviction was not under all circumstances incompatible with the Convention. 
However, if the anonymity of prosecution witnesses was maintained, the defence 
would be faced with difficulties, which criminal proceedings should not normally 
involve. Therefore, the Convention required that the handicaps under which the 
defence laboured be sufficiently counterbalanced by the procedures followed by the 
judicial authorities. Moreover, a conviction should not be based either solely or to a 
decisive extent on anonymous statements. In the present case, given the fact that 
the applicant was reasonably suspected (and later convicted) of membership of a 
criminal organisation involved in very serious drugs and firearms offences and the 
fact that the applicant was armed with a loaded pistol at the time of his arrest, the 
applicant could reasonably have expected to be perceived as a threat by persons 
aware of his dealings. Therefore, it could not be said that the national courts had 
acted unreasonably by refusing to release any further information to him or that 
their refusal was arbitrary. Accordingly, there were sufficient reasons for keeping 
secret the identity of the witness. Furthermore, the anonymous testimony was not 
the only evidence relied on; there was considerable alternative evidence before the 
national courts, which was subsequently corroborated by the statement of the 
anonymous witness. The applicant's conviction was thus not based exclusively or 
to a decisive extent on the evidence of the anonymous witness. Moreover, due 
weight had to be given to this conclusion in assessing whether the procedures 
involved in the questioning of the anonymous witness were sufficient to 
counterbalance the difficulties caused to the defence. As to whether the specific 
procedures followed were sufficient to satisfy the rights of the defence, it could 
not be said that insufficient care had been taken to make sure of the reliability of 
the anonymous witness. The investigating judge had tested it and given a reasoned 
opinion and had also relied on the impression of the registrar and on the 
information obtained from the police officer. In addition, the defence was given 
the opportunity, which it in fact took, of questioning the investigating judge on 
this point in court. As to the way in which the questioning was conducted, the 
procedure followed was that prescribed by the national law and, moreover, the 
witness was put on oath, a guarantee additional to those provided for by national 
law. Thus the procedure followed approximated, as closely as was possible in the 
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circumstances, the hearing of a witness in open court and the rights of the defence 
were sufficiently respected: manifestly ill-founded. 
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T H E F A C T S 

T h e appl ican t [Mr R o b e r t Mink Kok] is a N e t h e r l a n d s na t iona l , bo rn in 
1961 and , as far as the C o u r t is a w a r e , living in A m s t e r d a m ( N e t h e r l a n d s ) . 
H e was r e p r e s e n t e d before t he C o u r t by M s T .N.M.B. S p r o n k e n , a lawyer 
p rac t i s ing in M a a s t r i c h t ( N e t h e r l a n d s ) , a n d Ms A.G. van der P las , a 
lawyer p rac t i s ing in A m s t e r d a m . 

A. The circumstances of the case 

T h e facts of the case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

/. Background to the case 

O n 22 J u l y 1994 a n Aud i car be long ing to a c e r t a i n B lanke r was 
s ea r ched by t h e police. Ins ide it we re found a s u m of money , most ly in 
foreign cur rency , to an a m o u n t equ iva len t to a p p r o x i m a t e l y 2,200,000 
N e t h e r l a n d s gu i lde rs , a baseba l l cap , a forged dr iv ing l icence b e a r i n g the 
app l ican t ' s p i c tu re but a n o t h e r pe r son ' s n a m e , an u n o p e n e d l e t t e r 
add res sed to t he app l i can t , some keys a n d a mobi le t e l e p h o n e . 

In ear ly A u g u s t 1994 ( the exact d a t e is not known) a n in fo rman t 
whose ident i ty was never disclosed s t a t ed to a police officer called 
Van Looijen, H e a d of t he A m s t e r d a m sect ion of the S t a t e C r i m i n a l 
In te l l igence D e p a r t m e n t (Rijks Criminele Inlichtingen Dienst), t ha t the 
appl ican t was us ing a house loca ted a t No. 40 N e w t o n s t r a a t in 
A m s t e r d a m to s tore firearms. A c o n s i g n m e n t of weapons had 
recen t ly been del ivered t h e r e by a four-wheel-drive off-road vehicle 
in which the app l ican t had been a p a s s e n g e r a n d a n o t h e r pe r son the 
dr iver . 

T h e N e w t o n s t r a a t house was i nhab i t ed by one Be l in fan te , a close friend 
of the appl ican t from chi ldhood; the appl ican t had at one t i m e lived the re 
too. At a n o t h e r per iod of his life he had lived in t he house next door and 
his m o t h e r still lived t h e r e . 

O n 3 Augus t 1994 t h e police r a ided the N e w t o n s t r a a t house . Accord ing 
to t he official r epor t of t he event l a t e r d r a w n up, they found 93 kg of 
cocaine , 3 s u b - m a c h i n e guns , a gun s i lencer , 2 bayone t s , 10 live hand 
g r e n a d e s , 56 kg of I r e m i t e h igh explosive, 8 bol t -act ion rifles, 9 a u t o m a t i c 
pistols , 2 revolvers , 7 sawn-off s h o t g u n s a n d near ly 27,000 r o u n d s of live 
a m m u n i t i o n . T h e s e i t e m s w e r e p a c k a g e d in spor ts bags a n d in dus tb in 
l iners w r a p p e d wi th adhes ive t a p e . A second mobi le t e l e p h o n e was also 
found. 
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It a p p e a r s from a police r epo r t d a t e d 9 Augus t 1994 tha t one of the keys 
found in the Audi fitted the door of the N e w t o n s t r a a t house . A n o t h e r 
fitted t he door of t he app l i can t ' s r e s idence . 

T h e app l ican t was a r r e s t e d on 27 Apri l 1995 in an A m s t e r d a m coffee 
shop . Accord ing to t he official police r epo r t l a t e r d r a w n up of this event , 
he was ca r ry ing a pistol loaded wi th e i g h t e e n r o u n d s of live a m m u n i t i o n . 

In t he case aga ins t B lanker , which had b e g u n before the app l i can t ' s 
case , a h e a r i n g was held before t he A m s t e r d a m C o u r t of Appea l on 
18 Ju ly 1995. Police Officer V a n Looijen was h e a r d as a wi tness wi th 
r e g a r d to the c h a r a c t e r a n d rel iabi l i ty of t he a n o n y m o u s i n fo rman t . H e 
s t a t e d t h a t t he i n fo rman t was cons ide red very re l iab le , hav ing provided 
re l iable in fo rmat ion in the pas t , but refused to give any o t h e r 
in fo rma t ion at all - not even the precise da t e on which the w e a p o n s were 
de l ivered - so as not to place t he i n f o r m a n t ' s life in d a n g e r . T h e d a t e of 
del ivery was given as "af ter 7 J u l y 1994". T h e official r ecord of this 
h e a r i n g , inc luding Police Officer V a n Looijen 's s t a t e m e n t , m a d e its way 
in to the file of t he app l i can t ' s case . 

O n 3 Augus t 1995 B l a n k e r ' s f a ther was ques t i oned by the Belg ian 
police (Rijkswacht). H e s t a t e d t h a t he had b e e n t r icked by his son in to 
unwi t t ing ly oversee ing t h e t r a n s p o r t by a i r of 34 kg of cocaine from 
Buenos Aires to Brusse ls , from t h e r e to A m s t e r d a m a n d on to G e r m a n y . 
T h e cocaine had been i n t e r c e p t e d at Z a v e n t e m (Brussels) A i rpo r t on 
19Ju ly 1994. 

O n 5 S e p t e m b e r 1995 police officers d r e w u p a t e l e p h o n e m e t e r i n g 
r epo r t f rom which it a p p e a r e d t h a t the mobi le t e l ephone found in the 
Audi had been used on several occasions to call t he t e l ephone found in 
t he N e w t o n s t r a a t house , most recen t ly shor t ly before t he A u d i was 
sea rched . O t h e r i n fo rma t ion , such as the m e n t i o n (in an a d d r e s s list 
be long ing to a n o t h e r pe r son) of the app l i can t ' s first n a m e next to the 
n u m b e r of t he t e l e p h o n e found in t he Audi car a n d a s t a t e m e n t of a 
( n a m e d ) i n fo rman t t h a t the app l ican t had used tha t car , sugges t ed tha t 
t h e t e l e p h o n e found in the car had b e e n used by the app l i can t . 

2. Criminal proceedings against the applicant 

(a) P r o c e e d i n g s i n t h e R e g i o n a l C o u r t 

O n 28 Apri l 1995, the day following his a r r e s t , the app l ican t was t a k e n 
in to police cus tody (inverzekeringstelling) on c h a r g e s of pa r t i c ipa t ion in a 
c r imina l o rgan i sa t ion , possession of t he 93 kg of cocaine a n d the a r m s , 
a m m u n i t i o n and high explosive found in the N e w t o n s t r a a t house , and 
possession of the pistol and a m m u n i t i o n he had been ca r ry ing at the t ime 
of his a r r e s t . 
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O n 1 May 1995 the Inves t iga t ing J u d g e (rechler-commissaris) o r d e r e d the 
app l ican t t a k e n in to ini t ial d e t e n t i o n on r e m a n d (inbewaringstelling). 

O n 4 M a y 1995, af ter a h e a r i n g in c a m e r a , the Reg iona l C o u r t 
(Arrondissementsrechtbank) of A m s t e r d a m o r d e r e d the appl ican t t a k e n into 
e x t e n d e d d e t e n t i o n on r e m a n d (gevangenhouding). 

T h e app l ican t appea led aga ins t the decision of t he Regiona l C o u r t . O n 
31 May 1995, af ter a h e a r i n g in c a m e r a , the C o u r t of Appea l (Gerechtshof) 
of A m s t e r d a m o v e r t u r n e d the decision of the Regiona l C o u r t a n d o rde r ed 
the app l i can t ' s r e l ease . 

T h e t r ia l h e a r i n g o p e n e d on 25 J u l y 1995. T h e appl ican t den ied all 
cha rges . 

T h e occupan t of the N e w t o n s t r a a t house , Bel infan te , was h e a r d as a 
wi tness . H e s t a t e d t h a t it was incorrec t t h a t t he appl ican t h a d del ivered 
w e a p o n s to his house us ing a T o y o t a L a n d C r u i s e r . T h e app l i can t had 
no th ing to do wi th t he weapons . Two o t h e r individuals , w h o m he refused 
to n a m e (be ing h imsel f accused in connec t ion wi th these dea l ings ) , had 
del ivered t he w e a p o n s , us ing a del ivery van (bestelbus). T h e app l i can t had 
vis i ted t h e house t o r e t r i eve s o m e diving e q u i p m e n t , which he h a d left 
t h e r e , before going on hol iday; it was possible t h a t he m i g h t have 
touched some o t h e r i t ems in t he process , leaving his f ingerpr in t s . 

T h e owner of t he Audi car , B lanke r , was also h e a r d as a wi tness . He 
s t a t e d t h a t his wife owned a T o y o t a L a n d C r u i s e r , r eg i s t e r ed in h e r n a m e 
since 7 J u l y 1994, a n d d e n i e d tha t it had been lent to anyone af ter t ha t 
d a t e . H e d e n i e d knowing the appl icant and den ied hav ing seen h im on 
the a e r o p l a n e on the way to t h e U n i t e d S t a t e s . 

At the r e q u e s t of t he Publ ic P r o s e c u t o r t he Reg iona l C o u r t d r e w u p a 
s e p a r a t e record of t he s t a t e m e n t s of Bel infan te and B lanke r to suppor t a 
possible l a t e r p rosecu t ion on per jury c h a r g e s . T h e C o u r t has not been 
informed of any fu r the r p roceed ings in th is m a t t e r . 

Also at t he r e q u e s t of the Publ ic P r o s e c u t o r the Regional C o u r t o rde red 
the appl ican t a r r e s t e d in cour t a n d d e t a i n e d on r e m a n d . T h e reasons 
given were t h a t it a p p e a r e d from in fo rma t ion which had come to light 
since 31 M a y 1995, w h e n the C o u r t of Appea l o r d e r e d his r e l ease , tha t 
t h e r e was a p r i m a facie case aga ins t the app l i can t , t ha t he was likely to 
abscond and t h a t he migh t reoffend. 

T h e Reg iona l C o u r t t h e n re fe r red t he case back to the Inves t iga t ing 
J u d g e in o r d e r to have t h e a n o n y m o u s i n fo rman t h e a r d as a wi tness . 

O n 28 J u l y 1995 the Publ ic P r o s e c u t o r lodged an app l ica t ion to the 
Inves t iga t ing Judge to i n t e r r o g a t e a t h r e a t e n e d wi tness a n d k e e p his /her 
ident i ty concea led . A copy of this d o c u m e n t , which refers in g e n e r a l t e r m s 
to Ar t ic les 226a-226f of t he C o d e of C r i m i n a l P r o c e d u r e (Wetboek van 
Strafvordering) bu t does not give any indicat ion conce rn ing the wi tness 
him/herself , was m a d e avai lable to the defence . 
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O n 10 A u g u s t 1995 the Inves t iga t ing Judge , Judge Faber , h e a r d the 
app l ican t a n d the Public P rosecu to r before c o m i n g to a decision. T h e 
app l i can t ' s counsel was invited to be h e a r d bu t did not t u r n up . T h e 
app l ican t h imse l f s u b m i t t e d a h a n d w r i t t e n s t a t e m e n t . H e den ied t h a t 
t h e r e was any t h r e a t to the wi tness , s t a t i n g t h a t he had not t h r e a t e n e d 
anyone and t h a t he had never been convicted of any c r imes involving 
violence . 

T h e s a m e day Inves t iga t ing J u d g e F a b e r o r d e r e d t h a t t he wi tness ' s 
ident i ty r e m a i n concea led . H e r f inding t h a t t h e wi tness was in fact 
t h r e a t e n e d was p h r a s e d as follows: 

" C o n s i d e r i n g t h a i in v i e w o f t h e s t a t e m e n t s m a d e by t h e w i t n e s s t o [tin- p o l i c e ] , a s 

r e l a t e d to t h e I n v e s t i g a t i n g J u d g e by [Pol ice Of f ice r ] J .C . van L o o i j e n , a n d t h e 

s t a t e m e n t m a d e by t h e w i t n e s s lo t h e I n v e s t i g a t i n g J u d g e , a s r e l a t e d in my ... official 

r e c o r d of my f ind ings \proCes-verbaat van bevindingeii], it is not u n l i k e l y t h a t t h e w i t n e s s 

h a s r e a s o n l o fea r for t h e life, t h e h e a l t h o r t h e sa fe ly of t h e w i t n e s s o r h i s / h e r 

i m m e d i a t e s u r r o u n d i n g s : " 

I nves t iga t ing Judge F a b e r ' s official record of her f indings, re fe r red to in 
he r decis ion, inc ludes the following: 

"I i n f o r m e d t h i s p e r s o n ol t h e m a i l e r s o n w h i c h I w i s h e d t o i n t e r r o g a t e h i m / h e r a n d 

a s k e d h i m / h e r why h e / s h e w i s h e d tn r e m a i n a n o n y m o u s . 

1'he p e r s o n a n s w e r e d t h a t h e / s h e h a s b e a r d s t o r i e s a b o u t t h e a c c u s e d [ n a m e l y , t he 

a p p l i c a n t ] a n d his c i rc le of f r i e n d s , f rom w h i c h it w o u l d a p p e a r t h a t t h e a c c u s e d a n d his 

c i rc le of f r i e n d s a r e involved in s h a d y b u s i n e s s [duistere praklijken}. T h e a c c u s e d 

r e p o r t e d l y m o v e s in c r i m i n a l c i r c l e s . T h e s e t h i n g s w h i c h t h e p e r s o n h a s h e a r d , in 

c o m b i n a t i o n w i t h w h a t h e / s h e h a s s e e n a n d will m a k e a s t a t e m e n t a b o u t , n a m e l y 

p e r s o n s i n c l u d i n g t h e a c c u s e d c a r r y i n g a l a r g e n u m b e r of l a r g e f i r e a r m s , p u t s t h e 

p e r s o n in g r e a t f ea r . In a d d i t i o n , t h e p e r s o n a l so g a v e a n e x p l a n a t i o n of h i s / h e r 

s i t u a t i o n , in w h i c h h e / s h e feels v u l n e r a b l e . T h e p e r s o n is a f r a id of a drast ic-

i n t e r f e r e n c e w i t h h i s / h e r p e r s o n a l life if h i s / h e r i d e n t i t y b e c o m e s k n o w n t o t h e a c c u s e d 

a n d his c i rc le of f r i e nds . 

T h e p e r s o n i n f o r m e d m e t h a i h e / s h e d e f i n i t e l y d id no t w a n t t o tes t i fy u n d e r h i s / h e r 

own n a m e . 

I, I n v e s t i g a t i n g J u d g e , h a v e d i s c u s s e d w i t h t h e p e r s o n w h e t h e r h e / s h e h a s a c r i m i n a l 

r e c o r d \strafrechtelijke antecedenten] a n d w h e t h e r t h e r e w a s a n y r e l a t i o n s h i p b e t w e e n t h e 

p e r s o n a n d t h e a c c u s e d , a n d a l so t h e p e r s o n ' s r e p u t a t i o n a n d fami ly s i t u a t i o n . 

T h e p e r s o n m a d e a r e l i a b l e a n d b a l a n c e d i m p r e s s i o n on m e , I n v e s t i g a t i n g J u d g e . 

W h e n a s k e d , t h e r e g i s t r a r e x p r e s s e d the s a m e o p i n i o n . 

A f t e r m y c o n v e r s a t i o n w i t h t h e a b o v e - m e n t i o n e d p e r s o n [Pol ice Of f ice r ] J . C . v a n 

Looi jen ... i n f o r m e d m e of t h e a b o v e - m e n t i o n e d p e r s o n ' s s i t u a t i o n . W h a t I w a s to ld by 

M r v a n Loo i j en c o r r e s p o n d s lo w h a t t h e p e r s o n told m e h i m / h e r s e l f a n d c o n f i r m e d t h e 

v u l n e r a b i l i t y of t h e p e r s o n ' s s i t u a t i o n . " 

T h e app l i can t ' s counsel a p p e a l e d aga ins t t he Inves t iga t ing J u d g e ' s 
decision on 21 Augus t 1995, as did t he app l ican t h imsel f the following day. 

file:///proCes-verbaat
file:///strafrechtelijke
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Also on 21 Augus t 1995 Inves t iga t ing J u d g e F a b e r w r o t e to the 
app l i can t ' s counsel in fo rming h im of h e r i n t e n t i o n to i n t e r r o g a t e the 
a n o n y m o u s wi tness on 26 A u g u s t . T h e ac tua l i n t e r r o g a t i o n would be held 
in a room in which the r e g i s t r a r a n d Police Officer V a n Looijen would be 
p r e s e n t in add i t ion to t he wi tness a n d herself; Police Officer V a n Looijen 
would be able to he lp he r dec ide which ques t i ons to p r even t in t h e in te res t 
of t he wi tness ' s safety. 

O n 24 Augus t 1995 the app l i can t ' s counse l w r o t e to t he Inves t iga t ing 
J u d g e objec t ing to the p re sence of Police Officer V a n Looijen in the s ame 
room as the a n o n y m o u s wi tness a n d asked he r not to allow any o the r 
person in to the p resence of t he wi tness , t he r e g i s t r a r and herself. 

A th ree - judge C h a m b e r of the Regiona l C o u r t held a h e a r i n g in c a m e r a 
on 25 Augus t 1995. T h e app l ican t was p r e s e n t in pe rson , ass i s ted by his 
counse l . H e asked for an a d j o u r n m e n t , as he had only b e e n in fo rmed of 
t he d a t e of the h e a r i n g t he prev ious day a n d h a d had no t i m e to discuss 
m a t t e r s wi th his counsel . T h i s was den ied on the g round t h a t t h e appl icant 
had had the t i m e since lodging his appea l , t h r e e days before , to consul t his 
counse l ; the h e a r i n g t h e n p roceeded . 

T h e s a m e day the Regiona l C o u r t d i smissed the appea l . I ts r ea son ing 
included the following: 

" C o u n s e l a r g u e d in c a m e r a t h a i , c o n t r a r y t o d e c i s i o n s in s i m i l a r c a s e s o l ' t h i s R e g i o n a l 

C o u r t a n d t h e C o u r t of A p p e a l o f A m s t e r d a m , not only t h e r e a s o n a b l e n e s s , b u t a l so t h e 

m e r i t s of t h e d e c i s i o n of t h e I n v e s t i g a t i n g J u d g e s h o u l d be e x a m i n e d [niet alleen 

marginaal. iloch ook inhoudelijk dient te warden getoetst]. 

I n t h e p r e s e n t c a s e t h e R e g i o n a l C o u r t d o e s no t c o n s i d e r it n e c e s s a r y t o go i n t o t he 

m e r i t s of t h e d e c i s i o n of t h e I n v e s t i g a t i n g J u d g e . I n t h e o p i n i o n of t h e R e g i o n a l C o u r t 

t h e I n v e s t i g a t i n g J u d g e h a s su f f i c i en t ly c h e c k e d t h e r e a s o n s for g r a n t i n g t h e w i t n e s s 

a n o n y m i t y . T h e R e g i o n a l C o u r t c o n s i d e r s in t h i s r e g a r d t h a t it a p p e a r s f r o m t h e 

I n v e s t i g a t i n g j u d g e ' s official r e p o r t of h e r findings t h a t t h e w i t n e s s ' s s i t u a t i o n is o n e of 

v u l n e r a b i l i t y , a c i r c u m s t a n c e for w h i c h t h e I n v e s t i g a t i n g J u d g e h a s a c c o u n t e d by 

o b t a i n i n g i n f o r m a t i o n f rom [Pol ice Of f i ce r ] J . C . v a n Loo i j en . C o u n s e l ' s r e q u e s t will 

t h e r e f o r e be r e f u s e d . 

T h e R e g i o n a l C o u r t c o n s i d e r s it c r e d i b l e [aannemelijk] o n t h e b a s i s o f t h e I n v e s t i g a t i n g 

J u d g e ' s official r e p o r t of h e r f i nd ings , t h e c o n t e n t of t h e s t a t e m e n t o f J . C . v a n Looi jen 

m a d e at t h e p u b l i c h e a r i n g of t h e C o u r t o f A p p e a l of A m s t e r d a m o n 18 J u l y 1995 a n d the 

n a t u r e a n d i m p o r t a n c e of t h e c r i m e s w i t h w h i c h t h e a c c u s e d is c h a r g e d , t h a t t h e w i t n e s s 

h a s r e a s o n to f ea r for t h e life, h e a l t h a n d s a f e t y of t h e w i t n e s s h i m / h e r s e l f a n d h i s / h e r 

d i r e c t s u r r o u n d i n g s . 

T h e w i t n e s s h a s t h e r e f o r e r i g h t l y b e e n g r a n t e d t h e s t a t u s of t h r e a t e n e d w i t n e s s , 
w h i c h m e a n s t h a t t h e a p p e a l a g a i n s t t h e d e c i s i o n of t h e I n v e s t i g a t i n g J u d g e m u s t be 
d i s m i s s e d . " 

T h e i n t e r r o g a t i o n of the a n o n y m o u s wi tness took place the following 
day. T h e wi tness was sworn in. It a p p e a r s f rom the I n v e s t i g a t i n g j u d g e ' s 
official record of t h e occasion t h a t , in add i t ion to the Inves t i ga t i ng J u d g e , 
t h e r eg i s t r a r , a police officer cal led V a n Es ( o p e r a t i n g t he sound link) and 
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a n o t h e r police officer, called De W a a r t (as " l i s tener - in" , toehoorder), we re 
p r e s e n t in t he s a m e room as t he wi tness . T h e Public P rosecu to r , the 
app l i can t ' s counsel , a police officer o p e r a t i n g t he sound link a n d the 
P r o c u r a t o r G e n e r a l of t he A m s t e r d a m C o u r t of Appea l as " l i s t ene r - in" 
were in a n o t h e r room. T h e sound link involved voice d i s to r t ion . T h e 
wi tness ' s answers were first h e a r d by the Inves t iga t ing J u d g e wi th t he 
sound link swi tched off, t hen , if t he Inves t iga t ing J u d g e found t h a t the 
answer did not j eopard ise t he wi tness ' s safety, r e p e a t e d t h r o u g h the 
sound link so t h a t t he persons in the o t h e r room could h e a r . 

T h e Inves t iga t ing J u d g e ' s official record includes the following: 

" I , I n v e s t i g a t i n g J u d g e , h a v e s p o k e n w i t h t h e w i t n e s s b o t h w i t h i n t h e f r a m e w o r k of 

t h e p r o c e e d i n g s u n d e r A r t i c l e 2 2 6 a § 2 of t h e C o d e of C r i m i n a l P r o c e d u r e a n d p r i o r t o 

t h e i n t e r r o g a t i o n , t h e r e g i s t r a r , M . D . J a n s e n , b e i n g p r e s e n t . O n t h e s e o c c a s i o n s t h e 

r e a s o n s w h y t h e w i t n e s s w i s h e d to m a k e a s t a t e m e n t w e r e d i s c u s s e d . O n t h e first 

o c c a s i o n t h e w i t n e s s a p p e a r e d w o r r i e d a b o u t t h e r i sk of h i s / h e i r i d e n t i t y b e i n g 

d i sc losed . P r i o r to t h e i n t e r r o g a t i o n t h e w i t n e s s a p p e a r e d r e a s s u r e d a b o u t t he 

m e a s u r e s t a k e n t o p r e v e n t t h i s f rom h a p p e n i n g . 

T h e w i t n e s s m a d e on u s , I n v e s t i g a t i n g J u d g e a n d r e g i s t r a r , a d i r e c t , f r a n k a n d s o b e r 

i m p r e s s i o n . 

In v i e w of t h e w i t n e s s ' s a n s w e r s d u r i n g t h e two a b o v e - m e n t i o n e d c o n v e r s a t i o n s , t h e 

w a y t h e w i t n e s s b e h a v e d a n d t h e w a y t h e s u b s e q u e n t i n t e r r o g a t i o n w e n t , we , 

I n v e s t i g a t i n g J u d g e a n d r e g i s t r a r , c o m e to t h e c o n c l u s i o n t h a t t h e w i t n e s s g ives us a n 

i m p r e s s i o n of r e l i ab i l i t y . " 

T h e app l i can t ' s counsel had previously s u b m i t t e d n ine ty ques t ions by 
fax. T h e Inves t iga t ing J u d g e ' s official record lists the ques t i ons which 
were not al lowed, giving the reasons why not (most ly i r re levance or 
conce rn for t he wi tness ' s safety) . 

T h e wi tness desc r ibed the appl ican t as "a tall m a n , w i th fair, slightly 
cur ly hai r , th in , about t h i r ty yea r s old, n o r m a l ha i r , s l ightly ba ld ing 
above the t e m p l e s (een beetje inhammen), no spec tac les or m o u s t a c h e " . H e / 
she had positively recognised the appl ican t w h e n he was un load ing 
w e a p o n s w r a p p e d in d u s t b i n l iners , spor t s bags a n d a heavy box. T h e 
ques t i on w h e t h e r t he wi tness k n e w the app l i can t , pu t by t he p rosecu t ion , 
was not al lowed in t he i n t e r e s t s of e n s u r i n g the wi tness ' s safety. T h e 
ques t ion , pu t by t he defence , on wha t day of t he week the wi tness saw the 
app l ican t un load the w e a p o n s was not al lowed e i the r , for the s a m e reason . 
T h e i n t e r roga t i on ran from 12 noon unt i l 4.10 p .m. D u r i n g the 
i n t e r r o g a t i o n the wi tness m a d e an ou t l ine d r a w i n g of the vehicle used to 
t r a n s p o r t t he weapons , which was t r a n s m i t t e d by fax to t he room w h e r e 
t h e app l i can t ' s counsel a n d the p rosecu to r we re . T h e vehicle was a 
del ivery van wi th a n ou t l ine a p p a r e n t l y di f ferent from t h a t of a Toyo ta 
L a n d Cru i se r : it h a d a s loping front ins t ead of a p r o t r u d i n g bonne t , and 
no spa re whee l at the back. 
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O n 20 S e p t e m b e r 1995 B l a n k e r ' s counsel w r o t e to t he app l i can t ' s 
counsel s t a t i n g t h a t t he a n o n y m o u s wi tness , w h e n i n t e r r o g a t e d by the 
police in the p re sence of t he P r o c u r a t o r G e n e r a l a n d the Public 
P r o s e c u t o r in addi t ion to himself, h a d specified the d a t e on which the 
w e a p o n s were del ivered as "be tween 1 a n d 7 J u l y [1994]" . H e / s h e had 
given this i n fo rma t ion af ter it had been po in t ed ou t t h a t , accord ing to 
the ca l enda r , " t he first week of J u l y " in 1994 was from 1 unt i l 3 Ju ly . 

O n 5 O c t o b e r 1995 the app l i can t ' s counse l wro te to t he Public 
P r o s e c u t o r a sk ing for fu r the r wi tnesses to be b r o u g h t forward. These 
inc luded the wife of B lanker , who was t he owner of the Toyo ta Land 
C r u i s e r a l legedly used to t r a n s p o r t t he weapons , a n d Inves t iga t ing J u d g e 
F a b e r . T h e app l i can t ' s counsel m a d e it c lear t h a t it was i n t e n d e d to 
d e t e r m i n e wi th g r e a t e r precis ion the d a t e on which the del ivery had 
t a k e n place so as to es tab l i sh t he app l i can t ' s alibi . 

T h e h e a r i n g before A m s t e r d a m Regional C o u r t r e s u m e d on 10 O c t o b e r 
1995. Inves t iga t ing J u d g e F a b e r was h e a r d as a wi tness . She pers i s t ed in 
h e r refusal to m e n t i o n the d a t e on which the w e a p o n s were s t a t e d by the 
a n o n y m o u s wi tness to have been del ivered (Article 219a of t h e Code of 
C r i m i n a l P r o c e d u r e - Wetboek van Strafvordering). Th i s was accep ted by the 
Regiona l C o u r t on the g r o u n d t h a t it was in t he n a t u r e of th ings t h a t only 
the I n v e s t i g a t i n g j u d g e could decide w h e t h e r such a refusal was necessary . 

B lanke r was h e a r d as a wi tness abou t the vehicle used for t he delivery, 
which he s t a t e d to have been a Toyo ta Land C r u i s e r . It had c o m e in to his 
wife's possession no ea r l i e r t h a n 7 J u l y 1994. 

Police Officer V a n Looijen was h e a r d as a wi tness . H e sta-ted t h a t he 
was aware t h a t the a n o n y m o u s wi tness h a d s t a t e d before the 
I n v e s t i g a t i n g j u d g e t h a t t he w e a p o n s were de l ivered a t the beg inn ing of 
J u l y 1994, bu t t h a t t he a n o n y m o u s wi tness was m i s t a k e n as to t he da te . 
T h e P re s iden t of t he Regiona l C o u r t blocked a ques t ion r e l a t i n g to the 
day of the week on which the weapons w e r e de l ivered . T h e r eg i s t r a t ion 
n u m b e r of the vehicle used was given by the a n o n y m o u s wi tness to an 
un ident i f ied S t a t e C r i m i n a l In te l l igence D e p a r t m e n t police officer, who 
gave it to Police Officer V a n Looijen; Police Officer V a n Looijen refused 
to say who this police officer was , a n d was d i spensed from so do ing by the 
P re s iden t of t h e Reg iona l Cou r t . 

T h e Regiona l C o u r t viewed a video t a p e compi led from severa l t apes 
found in t he house of Dona ld Groen . T h e s e showed a g r o u p of persons in 
var ious locat ions in t he N e t h e r l a n d s , in the sou th of Spain a n d on a t r ip to 
De t ro i t to a t t e n d the football world c h a m p i o n s h i p . W e a p o n s were 
occasionally shown. M e m b e r s of the g r o u p were f requen t ly shown 
b r a n d i s h i n g a pis tol . T h e app l ican t a p p e a r e d in some of the scenes 
w e a r i n g a baseba l l cap ; he was shown in t he c o m p a n y of B l a n k e r on the 
t r ip to D e t r o i t , a n d B l a n k e r was a t one point shown l a u g h i n g a t a r e m a r k 
m a d e by the app l i can t . 
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T h e app l ican t s t a t ed , inter alia, t h a t he had been in Spain at t he end of 
J u n e 1994, bu t h a d r e t u r n e d to the N e t h e r l a n d s by 9 or 10July. H e fu r the r 
a d m i t t e d t h a t he had been ca r ry ing a pistol a n d a m m u n i t i o n w h e n he was 
a r r e s t e d on 27 Apri l 1995. However , he d e n i e d having had a n y t h i n g to do 
wi th the del ivery of weapons at t he N e w t o n s t r a a t house . H e had left some 
diving e q u i p m e n t wi th Be l in fan tc , which he had gone to pick u p in t h e 
s u m m e r of 1994 before going on holiday; this exp la ined the p re sence of 
his f ingerpr in t s on dus tb in l iners . H e den ied knowing B lanke r . 

W i t n e s s e s w e r e h e a r d abou t the Toyo ta L a n d C r u i s e r . 
A d d r e s s i n g the Regiona l C o u r t in t he app l i can t ' s defence , the 

app l i can t ' s counsel s t a t e d tha t the only rea l indica t ion t h a t the 
a n o n y m o u s wi tness was re l iable was t he s t a t e m e n t of Police Officer V a n 
Looijen and the subjective a s s e s s m e n t of t he Inves t iga t ing J u d g e . H e also 
p r o t e s t e d aga ins t t he refusal to allow t h e a n o n y m o u s wi tness to give t he 
d a t e on which t h e w e a p o n s were del ivered, which m a d e it impossible to 
verify the app l i can t ' s alibi. M u c h was m a d e of t he app l i can t ' s alibi; of the 
Toyo ta L a n d C r u i s e r , which in counse l ' s submiss ion could not have been 
the vehicle used for de l iver ing t he w e a p o n s ; a n d of t he desc r ip t ion of t he 
a p p e a r a n c e of the m a n ident if ied by the a n o n y m o u s wi tness as t he 
app l ican t - the descr ip t ion , counse l said, did not fit because the app l i can t 
was in fact q u i t e bald. It was also denied t h a t the appl ican t had a n y t h i n g 
to do wi th t he cocaine or wi th the large s u m of money found in t he Audi . 

O n 24 O c t o b e r 1995 the Regiona l C o u r t gave j u d g m e n t f inding the 
app l i can t gui l ty of all t he c r imes c h a r g e d . It s e n t e n c e d h im to six y e a r s ' 
i m p r i s o n m e n t . T h e pistol a n d a m m u n i t i o n found in his possession when 
he was a r r e s t e d was w i t h d r a w n from c i rcu la t ion (pnttrokken aan het verkeer) 
a n d the m o n e y found in t he Audi was confiscated (verbeurd verklaard). 

(b) P r o c e e d i n g s in t h e C o u r t o f A p p e a l 

T h e app l i can t a p p e a l e d to t he C o u r t of Appea l of A m s t e r d a m . 
O n 14 Apri l 1996 Dr W.A. W a g e n a a r , professor of e x p e r i m e n t a l 

psychology (psychologische functieleer) at the Univers i ty of Le iden , 
t r a n s m i t t e d to t he app l i can t ' s counsel a r epo r t which he had p r e p a r e d 
af ter s tudy ing the video t a p e . H e c a m e to t he conclusion t h a t the 
i n t e r ac t i ons b e t w e e n the app l ican t and Blanker , as r ecorded , sugges t ed 
t h a t they m i g h t have known each o t h e r by s ight ; however , it was also 
possible t h a t they migh t have had no l as t ing m e m o r y of each o t h e r as t h e 
app l ican t c l a imed . 

T h e h e a r i n g of t he C o u r t of Appea l o p e n e d on 3 M a y 1996. T h e used-
car d e a l e r w h o h a d sold t he Toyo ta L a n d C r u i s e r to B l a n k e r ' s wife was 
h e a r d as a wi tness : he gave a d a t e for its sale (6 J u l y 1994). T h e appl ican t 
aga in den ied having known B l a n k e r before t he t r ia l . H e also den ied having 
had a n y t h i n g to do wi th t he del ivery of t he w e a p o n s and the cocaine: on 
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22 J u l y 1994 he h a d visited Bel infan te ' s house in the N e w t o n s t r a a t to 
r e t r i eve his diving e q u i p m e n t , af ter which he h a d gone on hol iday. Police 
Officer V a n Looijen, h e a r d as a wi tness , conf i rmed the s t a t e m e n t he had 
m a d e ear l ie r . W h e n the defence p r o t e s t e d aga ins t the absence from the 
case file of t he f ingerpr in t r e p o r t of the Toyo ta Land C r u i s e r , the 
P r o c u r a t o r G e n e r a l s t a t e d t h a t no usab le f ingerpr in t s had b e e n found. 
P a r t s of t he compi la t ion video t a p e were shown in open cour t . T h e 
defence also asked for, inter alios, I nves t iga t ing J u d g e F a b e r to be h e a r d 
as a wi tness . T h e C o u r t of Appea l so o r d e r e d , ad jou rn ing the h e a r i n g 
un t i l 28 M a y 1996. 

T h e C o u r t of Appea l o r d e r e d t he app l i can t ' s r e l ease , o v e r t u r n i n g the 
decis ion of t he Regiona l C o u r t of 25 J u l y 1995, on the g r o u n d t h a t the 
new in fo rmat ion rel ied on by the Regiona l C o u r t was not such as to 
just i fy t he second o rde r for his d e t e n t i o n on r e m a n d . 

T h e hea r ing , having been ad journed , r e s u m e d on 28 May 1996. 
Inves t iga t ing J u d g e F a b e r did not a p p e a r . An a r m y explosives expe r t was 
h e a r d as a technica l wi tness . A police officer, who had been p r e s e n t when 
t h e cocaine and the weapons w e r e seized at t he N e w t o n s t r a a t house on 
3 A u g u s t 1994, showed some of t he dus tb in l iners . T h e s e , accord ing to 
t h e official r ecord of t he h e a r i n g as d i c t a t e d by the P r e s i d e n t of the 
C o u r t of Appea l , w e r e m a d e of grey plas t ic . T h r e e of t h e m h a d bo rne the 
app l i can t ' s fingerprints. Some still bore t r aces of adhes ive t a p e . T h e police 
e x p e r t s t a t e d t h a t t he dus tb in l iners had all been w r a p p e d a r o u n d 
firearms, a n d t h a t all objects t ha t migh t have ca r r i ed f inge rp r in t s had 
been checked for t h e m . Diving e q u i p m e n t had also been found. 

T h e h e a r i n g was con t inued on 15 O c t o b e r 1996. Inves t iga t ing Judge 
F a b e r gave evidence . H e r s t a t e m e n t , as t a k e n down in the official record 
of the hea r i ng , inc luded the following: 

" Y o u a s k m e h o w I c a m e to t h e finding t h a t t h i s a n o n y m o u s w i t n e s s w a s r e l i a b l e , as I 

i n d i c a t e d in t h e official r e c o r d of t l ie i n t e r r o g a t i o n on 2 6 A u g u s t 1995. 

I s p o k e w i t h t h e w i t n e s s a t s o m e l e n g t h . T h e w a y in w h i c h t h e w i t n e s s r e a c t e d s h o w e d 

i n t e g r i t y . I a s k e d son ic c o n t r o l q u e s t i o n s t o c h e c k r e l i ab i l i t y . 

I n o t e d d u r i n g t h e i n t e r r o g a t i o n t h a t t h e r e is a c e r t a i n a m o u n t of d i s c r e p a n c y 

b e t w e e n a d e l i v e r y v a n a n d a n ' a l l - t e r r a i n v e h i c l e ' b u t t h i s h a s not c a u s e d m e to d o u b t 

t h e r e l i ab i l i t y of t h e w i t n e s s . A f t e r a l l , I d o no t k n o w in w h a t t e r m s a w i t n e s s d e s c r i b e s 

t h i n g s . 

I w o u l d r ep ly a s follows to q u e s t i o n s p u t by c o u n s e l for t h e a c c u s e d : 

At t h e beg inn ing" of t h e i n t e r r o g a t i o n s e s s i o n t h e w i t n e s s d id no t k n o w e x a c t l y w h e n 

t h e d e l i v e r y h a d t a k e n p l a c e . L a t e r t h a t d a y h e / s h e w a s a b l e t o i n d i c a t e t h a t it h a d b e e n 

( h i r i n g t h e p e r i o d f rom 1 J u l y u n t i l 7 J u l y 1994. O n o n e s i n g l e d a y t h e i n t e r r o g a t i o n s took 

p l a c e first in t h e c a s e of t h e c o - a c c u s e d B l a n k e r a n d t h e n in t h e c a s e of t h e p r e s e n t 

a c c u s e d [ n a m e l y , t h e a p p l i c a n t ] . I c a n n o t n o w r e m e m b e r e x a c t l y all t h e d i f f e r e n c e s in 
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n u a n c e b e t w e e n t h e t w o i n t e r r o g a t i o n s . L a t e r t h a t d a y t h e w i t n e s s r e m e m b e r e d a 

n u m b e r of t h i n g s m o r e d i s t i n c t l y . 

T h i n g s h a p p e n e d t h e w a y I d e s c r i b e d t h e m in t h e official r e c o r d . I h a v e t r i e d t o t a k e 

e v e r y t h i n g d o w n wi th as m u c h p rec i s ion as pos s ib l e . 

T h e w i t n e s s w a s in my o p i n i o n r e a s o n a b l y pos i t i ve on t h e d a t e of t h e d e l i v e r y . I c a n n o t 

r e m e m b e r h a v i n g h e a r d t h e d a t e . T h e d a t e h a s no t b e e n t a k e n d o w n in m y h a n d w r i t t e n 

n o t e s [klad]. 

T h e r e l i a b i l i t y of t h e w i t n e s s w a s a s s e s s e d b e f o r e t h e b e g i n n i n g of t h e i n t e r r o g a t i o n . 

Y o u n o w a s k m e why I s l o p p e d t h e q u e s t i o n of ( t h e a p p l i c a n t ' s c o u n s e l ] a s to t h e d a t e 

of t h e d e l i v e r y for r e a s o n s of p r o t e c t i n g t h e s o u r c e . I d e c l i n e to a n s w e r t h a t q u e s t i o n . 

In t he i r final a d d r e s s , counsel for the app l ican t r e fe r red in g e n e r a l 
t e r m s to all the submiss ions m a d e in the course of t he f i rs t - ins tance 
p roceed ings . M o r e specifically, t hey con t e s t ed the verac i ty and accuracy 
of t he s t a t e m e n t s m a d e by the a n o n y m o u s wi tness to the police a n d 
before t he Inves t iga t ing J u d g e . Refe rence was m a d e to wha t the defence 
a r g u e d were incons is tenc ies , such as t h a t b e t w e e n the vehicle desc r ibed by 
the a n o n y m o u s wi tness as a del ivery van and the Toyo ta L a n d C r u i s e r 
ident if ied as t he vehicle used , a n d t h a t b e t w e e n the physical a p p e a r a n c e 
of t he app l i can t as descr ibed by the a n o n y m o u s wi tness a n d the app l i can t ' s 
ac tua l physical a p p e a r a n c e . Incons is tenc ies such as t he se ough t , in t he 
submiss ion of t he defence , to have inspi red the Inves t iga t ing J u d g e to 
g r e a t e r cau t ion w h e n exp re s s ing herse l f on t he subject of t he wi tness ' s 
rel iabil i ty. Moreover , one of a set of p h o t o g r a p h s t a k e n in t he 
N e w t o n s t r a a t house showed a g u n - s h a p e d object w r a p p e d in b lue dus tb in 
l iners - t he g rey ones shown in open cour t were not shown in the 
p h o t o g r a p h s at all. T h e C o u r t of Appea l was invi ted to express itself on 
these po in t s . T h e defence also p r o t e s t e d aga ins t t he decis ion of the 
Inves t iga t ing J u d g e to block ce r t a in q u e s t i o n s , for e x a m p l e , t h a t 
c o n c e r n i n g the day of t he week on which the a n o n y m o u s wi tness h a d 
al legedly wi tnessed the even t s in q u e s t i o n , which p r e v e n t e d the appl ican t 
from es tab l i sh ing his alibi. 

A l though a d m i t t e d l y t he app l i can t ' s fingerprints had b e e n found on 
some of t he dus tb in l iners , t hey w e r e , in the submiss ion of the defence , 
capable of a n o t h e r exp l ana t i on t h a n the app l i can t ' s involvement in t he 
c r imes c h a r g e d : the app l ican t and Be l in fan te were fr iends from 
chi ldhood; the app l ican t had lived in t he s a m e house wi th Be l in fan te , his 
m o t h e r lived nex t door; a n d he was still a f requen t visi tor t h e r e , so t h a t his 
fingerprints were to be found all over t h e p lace ; t he app l ican t had at some 
point had to shift some bags to get at some diving e q u i p m e n t ; t he w e a p o n s 
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could have been r e p a c k a g e d in different dus tb in l iners b e t w e e n 1-7 Ju ly 
and 3 Augus t 1994. 

It was den ied t h a t t he appl icant had had a n y t h i n g to do wi th t he i t ems 
found in t he Audi on 22 J u l y 1994. T h e l e t t e r s add res sed to t he appl ican t 
had been u n o p e n e d and h a d not yet b e e n seen by the app l i can t . T h e 
mobi le t e l ephone found in the car was not t r a c e a b l e to t he app l ican t : it 
had been used by Dona ld G r o e n . 

Finally, the video showing bo th B lanke r a n d the app l ican t did not admi t 
of t he conclusion t h a t these two knew each o t h e r a t all well . 

T h e C o u r t of Appea l gave j u d g m e n t on 29 O c t o b e r 1996. It o v e r t u r n e d 
the j u d g m e n t of the Regiona l C o u r t on t he formal g r o u n d t h a t t he defence 
had wrongly been p r e v e n t e d from p u t t i n g any ques t i ons to Inves t iga t ing 
J u d g e Fabe r . It t h e n found the appl ican t gui l ty as c h a r g e d . T h e evidence 
rel ied on inc luded, inter alia, t he s t a t e m e n t of t he a n o n y m o u s wi tness ; the 
f indings of Inves t iga t ing J u d g e F a b e r as to t he wi tness ' s rel iabi l i ty; t he 
s t a t e m e n t m a d e on 19 S e p t e m b e r 1995 by Police Officer V a n Looijen; 
the app l i can t ' s f inge rp r in t s on t h e d u s t b i n l iners ; t he fact t h a t keys found 
in t he Audi car fitted the doors of bo th the N e w t o n s t r a a t house a n d the 
app l i can t ' s r e s idence ; m e t e r i n g r e p o r t s from which it a p p e a r e d t h a t the 
mobi le t e l ephone had b e e n used to m a k e a call to the N e w t o n s t r a a t 
house ; a n d the official police r e p o r t s f rom which it a p p e a r e d t h a t the 
mobi le t e l ephone in ques t ion had been used by the app l i can t . T h e 
app l i can t ' s s t a t e m e n t tha t he did not know B l a n k e r was d i smissed as a 
t r a n s p a r e n t lie, in view of the video t ape which showed B l a n k e r l augh ing 
at a r e m a r k m a d e by the app l i can t , a n d as such was cons idered 
cor robora t ive of his gui l t . 

W i t h r e g a r d to t he rel iabi l i ty of the a n o n y m o u s wi tness , t he C o u r t of 
Appea l ' s cons ide ra t ions inc luded the following: 

" C o u n s e l for t h e a c c u s e d h a s a r g u e d l h a t [ I n v e s t i g a t i n g j u d g e F a b e r ] , on t h e occas ion 

of t h e i n t e r r o g a t i o n of t h e a n o n y m o u s w i t n e s s , h a s insuf f i c ien t ly d i s c h a r g e d h e r d u t y a s 

laid d o w n by A r t i c l e 226e of t h e C o d e of C r i m i n a l P r o c e d u r e to c h e c k t h e r e l i ab i l i t y o f 

t h e t h r e a t e n e d w i t n e s s i n t e r r o g a t e d by h e r , so t h a t t h i s s t a t e m e n t c a n n o t be u s e d in 

e v i d e n c e t h a t t h e a c c u s e d h a s c o m m i t t e d t h e a c t s c h a r g e d t i n d e r 1, 2 , 3 a n d 4. 

T h e C o u r t of A p p e a l d o e s not s h a r e t h i s o p i n i o n of c o u n s e l , in v iew of w h a t t h e 

I n v e s t i g a t i n g j u d g e h a s r e c o r d e d in h e r official r e c o r d of t h e i n t e r r o g a t i o n of 26 A u g u s t 

1995 a n d t h e s t a t e m e n t s h e m a d e a t t h e a p p e a l h e a r i n g on 15 O c t o b e r 1996. 

In so far a s c o u n s e l m a y h a v e m e a n t t o a r g u e t h a t t h e C o u r t of A p p e a l is c o m p e t e n t t o 

j u d g e w h e t h e r t h e a n o n y m o u s w i t n e s s w a s p r o p e r l y g r a n t e d t h e s t a t u s of t h r e a t e n e d 

w i t n e s s , t h i s a r g u m e n t m u s t be r e j e c t e d . I n a c c o r d a n c e w i t h t h e p r o c e d u r e p r o v i d e d 

for in A r t i c l e s 226a a n d fo l lowing of t h e C o d e of C r i m i n a l P r o c e d u r e t h e a n o n y m o u s 

w i t n e s s w a s c o n s i d e r e d t o be a t h r e a t e n e d w i t n e s s a n d i n t e r r o g a t e d . A n y r e n e w e d 

i n v e s t i g a t i o n by t h e t r i a l c o u r t in l ight of t h e p r e c o n d i t i o n s for g r a n t i n g t h e s t a t u s o f 

t h r e a t e n e d w i t n e s s is c o n t r a r y t o t h e p r o c e d u r e l a id d o w n by l aw a n d t h e c losed s y s t e m 

of l ega l r e m e d i e s . 
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T h e C o u r t of A p p e a l f inds t h a t t h e s t a t e m e n t o f t h e a n o n y m o u s / t h r e a t e n e d w i t n e s s , 

w h i c h d o c s not s u p p o r t t h e c o n v i c t i o n to a dec i s ive e x t e n t [in overwegende male] a n d w h i c h 

t h e C o u r t of A p p e a l h a s u s e d w i t h d u e c a u t i o n , is r e l i a b l e a n d c r e d i b l e . T h e i n f o r m a t i o n 

of t h e w i t n e s s a s r e n d e r e d by t h e [pol ice] on ly d i f fers on n o n - e s s e n t i a l d e t a i l s f rom t h e 

s t a t e m e n t m a d e by t h e w i t n e s s on o a t h m o r e t h a n a y e a r l a t e r b e f o r e t h e I n v e s t i g a t i n g 

J u d g e , on w h i c h o c c a s i o n t h e w i t n e s s a f f i r m e d t h e a c c u r a c y of t h e s t a t e m e n t m a d e 

be fo re t h e [po l i ce ] . O n t h a t o c c a s i o n a l so , t h e w i t n e s s w a s i n t e r r o g a t e d by c o u n s e l for 

t h e a c c u s e d . T h e s t a t e m e n t is d e t a i l e d a n d c o n s i s t e n t a n d in a c c o r d a n c e w i t h w h a t w a s 

found , b a s e d o n t h e i n f o r m a t i o n s u p p l i e d , in t h e h o u s e s i t u a t e d a t N o . 40 N e w l o n s t r a a t 

in A m s t e r d a m . T h e C o u r t of A p p e a l b a s e s th i s f i n d i n g a l s o on t h e s t a t e m e n t s of t h e 

I n v e s t i g a t i n g J u d g e r e f e r r e d t o [ a b o v e ] . T h i s f i nd ing is no t a f f ec t ed by t h e fact t h a t t h e 

a n o n y m o u s w i t n e s s w a s d i s p e n s e d f rom a n s w e r i n g c e r t a i n q u e s t i o n s p u t by t h e d e f e n c e , 

n o r by t h e fact t h a t t h e I n v e s t i g a t i n g J u d g e , w h e n h e a r d as a w i t n e s s , d id not a n s w e r 

c e r t a i n q u e s t i o n s . T h e f a i lu re t o a n s w e r t h e s e q u e s t i o n s w a s , a l t e r a l l , l ega l ly 

p e r m i s s i b l e [rechtens geeorloqfd] in e a c h c a s e a n d c o n n e c t e d w i t h , in p a r t i c u l a r , e n s u r i n g 

t h a t t h e i d e n t i t y of t h e t h r e a t e n e d w i t n e s s w a s k e p t c o n c e a l e d . 

I n so fa r a s , d u r i n g t h e i n t e r r o g a t i o n be fo re t h e I n v e s t i g a t i n g J u d g e on 26 A u g u s t 

1995, t h e t h r e a t e n e d w i t n e s s d id no t a n s w e r c e r t a i n q u e s t i o n s , t h e C o u r t ol A p p e a l 

finds t h a t t h e a n s w e r s to t h e q u e s t i o n s c o n c e r n e d cou ld d i sc lose t h e i d e n t i t y o f t h e 

t h r e a t e n e d w i t n e s s . T h e I n v e s t i g a t i n g J u d g e t h e r e f o r e a c t e d p r o p e r l y in b l o c k i n g t h e s e 

q u e s t i o n s . 

In so far as t h e w i t n e s s [ I n v e s t i g a t i n g j u d g c F a b e r ] fa i led t o a n s w e r c e r t a i n q u e s t i o n s 

at t h e h e a r i n g b e f o r e t h e C o u r t of A p p e a l on 15 O c t o b e r 1996, s h e s t a t e d h e r r e a s o n s for 

so d o i n g a n d r e l i e d o n h e r r i g h t t o e x c u s e h e r s e l f f rom so d o i n g . T h e d e f e n c e h a s a r g u e d 

l h a t s h e d id no t h a v e s u c h a r i g h t t o e x c u s e herse l f , b u t w r o n g l y so . A f t e r a l l , t h e 

I n v e s t i g a t i n g j u d g c h a s a r i g h t t o e x c u s e h e r s e l f f rom a n s w e r i n g q u e s t i o n s u n d e r 

A r t i c l e 2 1 9 a t a k e n t o g e t h e r w i t h A r t i c l e 284 § 4 of t h e C o d e of C r i m i n a l P r o c e d u r e . It 

is in p r i n c i p l e for t h e p e r s o n c l a i m i n g s u c h a r i g h t t o d e c i d e w h e t h e r o r not to e x c u s e 

h e r s e l f in t h i s r e s p e c t . F r o m t h e n a t u r e of t h e q u e s t i o n s in r e s p e c t of w h i c h t h i s w i t n e s s 

e x c u s e d h e r s e l f it a p p e a r s i n c o n t r o v e r t i b l y t h a t t h e q u e s t i o n s r e l a t e to t h e sub jec t 

m a t t e r - t h e i d e n t i t y of t h e t h r e a t e n e d w i t n e s s - in r e l a t i o n t o w h i c h t h e r i g h t to 

e x c u s e h e r s e l f f r o m a n s w e r i n g w a s p r o v i d e d for . T h e C o u r t is of t he o p i n i o n l h a t t h e 

I n v e s t i g a t i n g J u d g e , w h e n a p p e a r i n g a s a w i t n e s s a t t h e h e a r i n g of 15 O c t o b e r 1996, 

p r o p e r l y r e l i e d on h e r r i g h t t o e x c u s e herse l f . 

I n s o fa r a s t h e I n v e s t i g a t i n g j u d g c , a t t h e i n t e r r o g a t i o n of t h e t h r e a t e n e d w i t n e s s , 

b l o c k e d c e r t a i n q u e s t i o n s b e c a u s e t h e a n s w e r s w e r e i r r e l e v a n t t o t h e c a s e , t h e C o u r t of 

A p p e a l f inds t h a t t h e s e q u e s t i o n s w e r e in fact i r r e l e v a n t t o t h e c a s e in w h i c h t h e w i t n e s s 

w a s b e i n g i n t e r r o g a t e d . T h e I n v e s t i g a t i n g j u d g c t h e r e f o r e a c t e d p r o p e r l y in b l o c k i n g 

t h e s e q u e s t i o n s . 

T h e C o u r t of A p p e a l f u r t h e r f inds t h a t t h e s t a t e m e n t of t h e a n o n y m o u s / t h r e a t e n e d 

w i t n e s s m a y be u s e d a s e v i d e n c e t h a t t h e a c c u s e d h a s c o m m i t t e d t h e a c t s c h a r g e d u n d e r 

1, 2, 3 a n d 4 , s i nce it c o n c e r n s t h e s t a t e m e n t of a w i t n e s s w i t h r e s p e c t t o w h o m a c o u r l 

h a s o r d e r e d t h a t on t h e occas ion of h i s / h e r i n t e r r o g a t i o n h i s / h e r i d e n t i t y sha l l r e m a i n 

c o n c e a l e d a n d t h e w i t n e s s h a s b e e n i n t e r r o g a t e d a s s u c h by t h e I n v e s t i g a t i n g J u d g e in 

t h e w a y p r o v i d e d for by A r t i c l e s 226c-226f o f t h e C o d e of C r i m i n a l P r o c e d u r e , t h e facts 

c h a r g e d a n d h e l d p r o v e n c o n c e r n i n g c r i m e s a s r e f e r r e d to in A r t i c l e 67 § 1 of t h e C o d e of 

C r i m i n a l P r o c e d u r e w h i c h , g iven t h e i r n a t u r e a n d t h e o r g a n i s e d c o n t e x t in w h i c h t h e y 

w e r e c o m m i t t e d , c o n s t i t u t e a s e r i o u s v i o l a t i o n of t h e l ega l o r d e r . 



K O K v. T H E NETHERLANDS DECISION 615 

T h e C o u r t of Appea l s e n t e n c e d the app l ican t to , inter alia, a t e r m of 
i m p r i s o n m e n t of six years and e ight m o n t h s , w i t h d r e w the pis tol and 
a m m u n i t i o n found in t he app l i can t ' s possession w h e n he was a r r e s t e d 
from c i rcu la t ion a n d confiscated t he m o n e y found in t he Audi . It did not , 
however , o rde r the appl ican t a r r e s t e d and d e t a i n e d t h e r e a n d t h e n . 

(c ) P r o c e e d i n g s i n t h e S u p r e m e C o u r t 

T h e app l ican t lodged a n appea l on po in t s of law to the S u p r e m e C o u r t 
(Hoge Raad), s u b m i t t i n g a n ex tens ive s t a t e m e n t of g r o u n d s of appea l . 

T h e S u p r e m e C o u r t gave j u d g m e n t on 30 J u n e 1998. It d i smissed the 
a p p e a l in its en t i r e ty . I ts r ea son ing , in so far as r e l evan t to t h e case before 
t he E u r o p e a n C o u r t , was as follows. 

In r e sponse to a compla in t t h a t t he C o u r t of A p p e a l had failed itself to 
eva lua t e t he a l leged risk to the a n o n y m o u s wi tness , the S u p r e m e C o u r t 
r e f e r r ed to the e x p l a n a t o r y m e m o r a n d u m (Memorie van Toelichting) to the 
bill e n a c t i n g t he re levant provisions of t he Code of C r i m i n a l P r o c e d u r e 
(see below), from which it a p p e a r e d tha t it had been the i n t e n t i o n of the 
l eg i s l a tu re to r emove this responsibi l i ty from t h e t r ia l cour t ; t he C o u r t of 
A p p e a l had the re fo re proper ly refused to go in to this ques t ion anew. It was 
no t ed obiter dictum t h a t no c i r c u m s t a n c e s were a p p a r e n t in t he p r e s e n t case 
from which it would follow t h a t t he fa i rness of t he p roceed ings had been 
adverse ly affected. 

In r e sponse to a compla in t t h a t t he defence had had insufficient 
O p p o r t u n i t y a d e q u a t e l y to ques t i on the wi tness and assess h is /her 
rel iabil i ty, it was no t ed t h a t not only t he defence bu t also the Public 
P rosecu to r had b e e n in a different room w h e n the wi tness was 
i n t e r r o g a t e d ; t ha t t he Inves t iga t ing J u d g e had based the i n t e r roga t ion 
on, a m o n g s t o t h e r th ings , a list of ques t ions s u b m i t t e d be fo rehand by the 
defence ; t h a t the app l i can t ' s counse l h a d asked add i t iona l ques t i ons and 
t h a t ques t i ons had been blocked only in o r d e r to e n s u r e t he a n o n y m i t y of 
t he wi tness or because of i r r e levance ; a n d t h a t the wi tness was a p p a r e n t l y 
(kennelijk) not a police officer. 

In r e sponse to a compla in t t h a t t he app l i can t ' s convict ion was based "to 
a decisive e x t e n t " on the resu l t s of t he i n t e r r o g a t i o n of t he a n o n y m o u s 
wi tness , the S u p r e m e C o u r t held t h a t in view of the a l t e rna t i ve evidence 
this was not t he case . 

In response to a c o m p l a i n t t h a t the Inves t iga t ing J u d g e h a d wrongly 
blocked c e r t a i n ques t i ons asked by the defence , the S u p r e m e C o u r t held 
t h a t t he I n v e s t i g a t i n g j u d g e had been en t i t l ed to do so in o rde r to p reven t 
t he wi tness ' s iden t i ty from be ing disclosed or to p reven t t he a sk ing o f 
ques t i ons t h a t were i r re levan t to e s t ab l i sh ing the t r u t h o f t he m a t t e r or 
t he p rop r i e ty of t he c r imina l inves t iga t ion . 
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In r e sponse to a c o m p l a i n t t h a t police officers had b e e n p r e s e n t in the 
s a m e room as t he Inves t iga t ing J u d g e a n d the a n o n y m o u s wi tness , it was 
held t h a t a l t h o u g h it m u s t be a s s u m e d t h a t it was genera l ly not 
pe rmiss ib le for police officers to be p r e s e n t (except in so far as the i r 
p r e s e n c e was r e q u i r e d for t he pu rpose of t echn ica l a s s i s t ance ) , no 
defence of this n a t u r e h a d b e e n pu t forward before the C o u r t of Appea l . 
T h e l a t t e r cour t had the re fo re not been r e q u i r e d to go in to this ques t ion . 

N ine compla in t s , inc lud ing one to t he effect t h a t t h e C o u r t of Appea l 
ough t not to have held w h a t it cons ide red the app l i can t ' s a p p a r e n t lie t ha t 
he did not know B l a n k e r to be per se co r robora t ive of his guilt and a n o t h e r 
r e l a t i n g to t he difference in colour b e t w e e n the dus tb in l iners shown in 
cour t and tha t a p p e a r i n g on the p h o t o g r a p h , were d i smissed collectively 
on the following s u m m a r y r eason ing : 

" T h e s e p o i n t s of a p p e a l d o not p r o v i d e g r o u n d lo o v e r t u r n t h e j u d g m e n t of t h e C o u r t 

of A p p e a l [kunnen met tot caaalie leiden]. In l igh t of A r t i c l e 101a of t h e J u d i c i a r y 

( O r g a n i s a t i o n ) Act [Wet op de rechterlijke organisatie], n o f u r t h e r r e a s o n i n g is c a l l e d for, 

s ince t h e s e p o i n t s o f appeal d o not r e q u i r e a n s w e r s t o q u e s t i o n s of l aw in t h e i n t e r e s t s 

of t h e u n i t y o r d e v e l o p m e n t of t h e l aw." 

However , as t he m e r e possession (as d is t inc t from car ry ing) of bayone t s 
had in the m e a n w h i l e b e e n dec r imina l i sed , the S u p r e m e C o u r t r educed 
the app l i can t ' s pr i son s e n t e n c e by two m o n t h s , to six yea r s a n d six m o n t h s . 

B. Relevant domestic law and practice 

/. The Code of Criminal Procedure 

T h e re l evan t provis ions of t he Code of C r i m i n a l P r o c e d u r e w e r e 
enac t ed by the Law of 11 N o v e m b e r 1993 (Official G a z e t t e (Staatsblad) 
1993, no. 603) , which e n t e r e d in to force on 1 F e b r u a r y 1994. T h e y 
provide as follows: 

A r t i c l e 2 1 9 a 

"A w i t n e s s w h o h a s b e e n involved in h i s official o r p r o f e s s i o n a l c a p a c i t y in t h e 

i n t e r r o g a t i o n of a t h r e a t e n e d w i t n e s s o r a n e a r l i e r i n t e r r o g a t i o n of t h a t w i t n e s s d u r i n g 

t h e p r e p a r a t o r y i n v e s t i g a t i o n m a y d e c l i n e t o a n s w e r a q u e s t i o n p u t t o h i m in so far as 

s u c h is n e c e s s a r y in o r d e r to k e e p t h e i d e n t i t y of t h e t h r e a t e n e d w i t n e s s c o n c e a l e d . " 

A r t i c l e 2 2 6 a 

"1 . T h e I n v e s t i g a t i n g J u d g e sha l l , c i t h e r of h is o w n m o t i o n o r o n t h e a p p l i c a t i o n of 

t h e P u b l i c P r o s e c u t o r o r at t h e r e q u e s t of t h e a c c u s e d o r his c o u n s e l o r of t h e w i t n e s s , 

o r d e r t h a t on t h e o c c a s i o n of t h e i n t e r r o g a t i o n of t h a t w i t n e s s h i s i d e n t i t y sha l l r e m a i n 

c o n c e a l e d , if: 

(a ) t h e w i t n e s s o r a n o t h e r p e r s o n m a y , in v i e w of t h e s t a t e m e n t t o b e m a d e by t h e 

w i t n e s s , c o n s i d e r h i m s e l f u n d e r s u c h t h r e a t t h a t it m u s t in r e a s o n be a s s u m e d t h a t t h e r e 
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is l e g i t i m a t e r e a s o n t o f ea r for t h e life, t h e h e a l t h o r t h e s a f e t y of t h e w i t n e s s o r o t h e r 

p e r s o n , o r to fea r d i s r u p t i o n of his f ami ly life o r s o c i o - e c o n o m i c e x i s t e n c e ; a n d 

(b) t h e w i t n e s s h a s m a d e it c l e a r t h a t d u e to th i s t h r e a t he is u n w i l l i n g to m a k e a 

s t a t e m e n t . If t h e s e r e q u i r e m e n t s a r e n o t m e t h e sha l l r e jec t t h e a p p l i c a t i o n o r t h e 

r e q u e s t . 

2. T h e P u b l i c P r o s e c u t o r , t h e a c c u s e d a n d his c o u n s e l , a n d t h e w i t n e s s sha l l b e 

o f fe red t h e o p p o r t u n i t y t o be h e a r d in t h i s r e g a r d . 

3 . T h e I n v e s t i g a t i n g J u d g e s h a l l no t p r o c e e d t o t h e i n t e r r o g a t i o n of t h e w i t n e s s a s 

l o n g a s a n a p p e a l l ies a g a i n s t h i s d e c i s i o n a n d , if a n a p p e a l h a s b e e n l o d g e d , a s l o n g as it 

h a s not b e e n w i t h d r a w n o r d e c i d e d on , u n l e s s t h e i n t e r e s t s involved in t h e i n v e s t i g a t i o n 

d o no t a d m i t of a n y d e l a y . I n t h a t c a s e t h e I n v e s t i g a t i n g J u d g e sha l l r e t a i n t h e official 

r e c o r d of t h e i n t e r r o g a t i o n of t h e w i t n e s s u n t i l t h e a p p e a l h a s b e e n d e c i d e d o n . " 

A r t i c l e 2 2 6 b 

" 1 . T h e d e c i s i o n g iven by t h e I n v e s t i g a t i n g J u d g e u n d e r A r t i c l e 226a § 1 sha l l b e 

r e a s o n e d , d a t e d a n d s i g n e d a n d s h a l l p r o m p t l y be c o m m u n i c a t e d in w r i t i n g t o t h e 

P u b l i c P r o s e c u t o r a n d no t i f ied to t h e a c c u s e d a n d t h e w i t n e s s , s e t t i n g ou t t h e t i m e -

l imi t a n d t h e w a y in w h i c h t h e l ega l r e m e d y a v a i l a b l e a g a i n s t t h e d e c i s i o n s h o u l d b e 

u s e d . 

2. A n a p p e a l l ies t o t h e t r i a l c o u r t [gerecht in Jeitelijke aanleg] b e f o r e w h i c h t h e case is 

b e i n g p r o s e c u t e d , for t h e P u b l i c P r o s e c u t o r , w i t h i n f o u r t e e n d a y s f rom t h e d a t e of t h e 

d e c i s i o n , a n d for t h e a c c u s e d a n d t h e w i t n e s s , w i t h i n f o u r t e e n d a y s a f t e r t h e no t i f i c a t i on 

t h e r e o f . 

3 . T h e t r i a l c o u r t sha l l d e c i d e a s soon as p o s s i b l e . If t h e a p p e a l a g a i n s t a dec i s i on 

g iven u n d e r A r t i c l e 2 2 6 a § 1 is h e l d t o be w e l l - f o u n d e d a n d t h e I n v e s t i g a t i n g J u d g e h a s 

a l r e a d y i n t e r r o g a t e d t h e w i t n e s s h a v i n g d u e r e g a r d to A r t i c l e s 226c-226f, t h e 

I n v e s t i g a t i n g J u d g e sha l l s e c to it t h a t t h e official r e c o r d of t h e i n t e r r o g a t i o n is 

d e s t r o y e d . T h e I n v e s t i g a t i n g J u d g e sha l l m a k e a n official r e c o r d of t h i s e v e n t . 

A r t i c l e 226f sha l l a p p l y by analogy. 

4. N o a p p e a l o n p o i n t s of law [cassatie] sha l l b e p e r m i t t e d a g a i n s t t h e t r i a l c o u r t ' s 

d e c i s i o n . 

5. If a final dec i s i on h a s b e e n g iven o n a p p e a l t h a t t h e w i t n e s s is a t h r e a t e n e d 

w i t n e s s , t h e j u d g e s of t h e t r i a l c o u r t s h a l l n o t , on p a i n of nu l l i t y , t a k e p a r t in t h e pub l ic 

h e a r i n g of t h e c a s e . A r t i c l e 21 § 3 sha l l not a p p l y . " 

A r t i c l e 2 2 6 c 

" 1 . Be fo re p r o c e e d i n g t o i n t e r r o g a t e a t h r e a t e n e d w i t n e s s , t h e I n v e s t i g a t i n g J u d g e 

sha l l ver i fy h i s i d e n t i t y a n d m e n t i o n in t h e official r e c o r d t h a t h e h a s d o n e so . 

2. T h e w i t n e s s sha l l be p u t on o a t h o r a f f i r m e d a s p r o v i d e d for in A r t i c l e 216 . 

3 . T h e I n v e s t i g a t i n g J u d g e s h a l l i n t e r r o g a t e t h e t h r e a t e n e d w i t n e s s in s u c h a way 

t h a t h is i d e n t i t y r e m a i n s c o n c e a l e d . " 

A r t i c l e 2 2 6 d 

" I . If t h i s is n e c e s s a r y in t h e i n t e r e s t s of k e e p i n g t h e i d e n t i t y of t h e t h r e a t e n e d 

w i t n e s s c o n c e a l e d , t h e I n v e s t i g a t i n g J u d g e c a n d e c i d e t h a t t h e a c c u s e d o r h i s c o u n s e l 
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or b o t h sha l l not be a l l owed to a t t e n d t h e i n t e r r o g a t i o n of t h e t h r e a t e n e d w i t n e s s . In 

t h a t c a s e t h e P u b l i c P r o s e c u t o r shal l not be a l l owed t o a t t e n d e i t h e r . 

2. As soon a s p o s s i b l e tire I n v e s t i g a t i n g J u d g e sha l l m a k e k n o w n t o t h e P u b l i c 

P r o s e c u t o r , t h e a c c u s e d o r his c o u n s e l , if h e h a s no t a t t e n d e d t h e i n t e r r o g a t i o n of t h e 

w i t n e s s , t h e c o n t e n t of t h e s t a t e m e n t m a d e by t h e w i t n e s s , o f fe r ing h i m t h e o p p o r t u n i t y 

t o s u b m i t by m e a n s of t e l e c o m m u n i c a t i o n o r , if t h e i n t e r e s t o f k e e p i n g t h e i d e n t i t y of 

t h e t h r e a t e n e d w i t n e s s c o n c e a l e d d o c s not a d m i t of t h i s , in w r i t i n g , t h e q u e s t i o n s he 

w i s h e s to h a v e a s k e d . Q u e s t i o n s m a y be s u b m i t t e d a l r e a d y b e f o r e t h e s t a r t o f t h e 

i n t e r r o g a t i o n u n l e s s t h e i n t e r e s t s of t h e i n v e s t i g a t i o n d o no t a l l o w t h e i n t e r r o g a t i o n to 

be d e l a y e d . 

3 . If t h e I n v e s t i g a t i n g J u d g e p r e v e n t s a n a n s w e r g iven by t h e t h r e a t e n e d w i t n e s s 

f rom c o m i n g lo t h e k n o w l e d g e of t h e P u b l i c P r o s e c u t o r , t h e a c c u s e d o r his c o u n s e l , t h e 

I n v c s t i g a l i n g j u d g e sha l l h a v e it n o t e d in t h e official r e c o r d t h a t t h e q u e s t i o n a s k e d w a s 

a n s w e r e d by t h e t h r e a t e n e d w i t n e s s . " 

A r t i c l e 2 2 6 e 

" D u r i n g t h e i n t e r r o g a t i o n ( h e I n v e s t i g a t i n g J u d g e s h a l l i n v e s t i g a t e t h e r e l i ab i l i t y of 
t h e t h r e a t e n e d w i t n e s s a n d r e p o r t his f i nd ings in t h e official r e c o r d . " 

A r t i c l e 2 2 6 f 

" I . T h e I n v e s t i g a t i n g J u d g e sha l l l a k e , in c o n s u l t a t i o n w i t h t h e P u b l i c P r o s e c u t o r a s 

far a s p o s s i b l e , t h e m e a s u r e s r e a s o n a b l y r e q u i r e d to k e e p c o n c e a l e d t h e i d e n t i t y o f t h e 

t h r e a t e n e d w i t n e s s a n d a l so of a n y w i t n e s s r e g a r d i n g w h o m a n a p p l i c a t i o n o r a r e q u e s t 

a s r e f e r r e d t o in A r t i c l e 2 2 6 a § 1 h a s b e e n m a d e a s l o n g a s n o final d e c i s i o n h a s b e e n 

t a k e n in t h i s r e s p e c t . 

2 . H e is e m p o w e r e d for t h a t p u r p o s e t o l eave u n m e n t i o n e d in d o c u m e n t s c o n t a i n e d 
in t h e c a s e file [process! ukken] i n f o r m a t i o n c o n c e r n i n g t h e i d e n t i t y of t h e w i t n e s s or lo 
a n o n y m i s e s u c h d o c u m e n t s . 

3 . A n o n y m i s a t i o n s sha l l be s i g n e d o r c e r t i f i ed by t h e I n v e s t i g a t i n g J u d g e a n d t h e 
r e g i s t r a r . " 

A r t i c l e 3 4 2 

2. A s t a t e m e n t m a d e by a w i t n e s s w h o s e i d e n t i t y is not a p p a r e n t m a y on ly b e u s e d a s 

e v i d e n c e t h a t t h e a c c u s e d h a s c o m m i t t e d t h e act c h a r g e d , if t h e fo l lowing m i n i m u m 

r e q u i r e m e n t s h a v e b e e n m e t : 

( a ) t h e w i t n e s s is a t h r e a t e n e d w i t n e s s a n d h a s b e e n i n t e r r o g a t e d a s s u c h , in t h e way-

p r o v i d e d for in A r t i c l e s 226a-226f; 

(b) t h e act c h a r g e d , in so far as il is h e l d t o h a v e b e e n p r o v e n , c o n c e r n s a s e r i o u s 

c r i m i n a l ac t [misdrijf] a s s e t o u t in A r t i c l e 67 § 1 [ t h a t is , a c r i m e in r e s p e c t o f w h i c h it 

is p e r m i s s i b l e t o p l a c e t h e a c c u s e d in d e t e n t i o n o n r e m a n d ] , a n d c o n s t i t u t e s , in v i e w of 

its n a t u r e , t h e o r g a n i s e d c o n t e x t in w h i c h it h a s b e e n c o m m i t t e d , o r i ts c o n n e c t i o n w i t h 

o t h e r s e r i o u s c r i m e s c o m m i t t e d by t h e a c c u s e d , a s e r i o u s v i o l a t i o n of t h e lega l o r d e r [een 

ernslige inbreuk op de rechlsorde]. 
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A r t i c l e 3 4 4 

3 . A d o c u m e n t c o n t a i n i n g a s t a t e m e n t of a p e r s o n w h o s e i d e n t i t y is n o t a p p a r e n t 

m a y o n l y be u s e d a s e v i d e n c e t h a t t h e a c c u s e d h a s c o m m i t t e d t h e act c h a r g e d , if t h e 

fo l lowing m i n i m u m r e q u i r e m e n t s h a v e b e e n m e t : 

(a ) t h e a s s e s s m e n t of t h e a v a i l a b l e e v i d e n c e [bewijsbeslissing] is s u p p o r t e d to a 

c o n s i d e r a b l e e x t e n t by e v i d e n c e of a d i f f e r e n t t y p e ; a n d 

(b) no r e q u e s t h a s a t a n y t i m e in t h e c o u r s e of t h e p r o c e e d i n g s b e e n m a d e by or o n 

b e h a l f o f t h e a c c u s e d t o q u e s t i o n t h e a b o v e - m e n t i o n e d p e r s o n o r h a v e h i m q u e s t i o n e d . " 

A r t i c l e 3 4 4 a 

" T h e t r i a l c o u r t s h a l l n o t a s s u m e so le ly on t h e b a s i s of s t a t e m e n t s o f t h r e a t e n e d 

w i t n e s s e s o r d o c u m e n t s c o n t a i n i n g s t a t e m e n t s of p e r s o n s w h o s e i d e n t i t y is n o t 

a p p a r e n t t h a t it is p r o v e d t h a t t h e a c c u s e d h a s c o m m i t t e d t h e a c t s c h a r g e d . " 

A r t i c l e 3 6 0 

" 1 . If a s t a t e m e n t of 

- a t h r e a t e n e d w i t n e s s ... 

... o r d o c u m e n t s a s r e f e r r e d t o in A r t i c l e 3 4 4 § 3 a r e u s e d as e v i d e n c e , t h e j u d g m e n t 

sha l l g ive specif ic r e a s o n s . 

3 . All on p a i n of n u l l i t y . " 

T h e exp l ana to ry m e m o r a n d u m to t h e bill which la te r b e c a m e the law 
e n a c t i n g t he above provis ions m a k e s it c lear t h a t t he i n t e n t i o n was t o 
provide a p r o c e d u r e comply ing wi th the r e q u i r e m e n t s set out by the 
C o u r t in its Kostovski v. the N e t h e r l a n d s j u d g m e n t of 20 N o v e m b e r 1989 
(Series A no. 166) and its Wind i sch v. A u s t r i a j u d g m e n t of 27 S e p t e m b e r 
1990 (Ser ies A no. 186). Vide t he e x p l a n a t o r y m e m o r a n d u m , Lower H o u s e 
of P a r l i a m e n t 1991-92, 22 483 , no. 3, pp . 7-13. 

In add i t ion , it con ta ins the following pas sages (ibid., p . 18): 

"A t h r e a t e n e d w i t n e s s is not eve ry w i t n e s s w h o is t h r e a t e n e d . A t h r e a t e n e d w i t n e s s in 

t h e s e n s e of t h e p r o v i s i o n p r o p o s e d is o n l y t h e w i t n e s s w h o h a s b e e n r e c o g n i s e d a s s u c h 

by t h e c o u r t in a c c o r d a n c e w i t h t h e l e g a l p r o v i s i o n s . ... 

If it h a s b e e n o r d e r e d in r e s p e c t of a p a r t i c u l a r w i t n e s s by t h e I n v e s t i g a t i n g J u d g e o r , 

on a p p e a l , by t h e R e g i o n a l C o u r t o r t h e C o u r t of A p p e a l in c a m e r a , t h a t o n t h e o c c a s i o n 

of t h e i n t e r r o g a t i o n t h e w i t n e s s ' s i d e n t i t y s h a l l be k e p t c o n c e a l e d , th i s w i t n e s s h a s t h e 

s t a t u s of t h r e a t e n e d w i t n e s s . S e e in t h i s c o n n e c t i o n t h e p r o p o s e d A r t i c l e 226a § 1. In th i s 

c o n n e c t i o n o n l y a p u r e l y f o r m a l c r i t e r i o n is a p p l i e d in o r d e r t o p r e v e n t t h e poss ib i l i ty 

t h a t in t h e f u r t h e r p r o c e e d i n g s t h e r e a s o n s w h i c h led t o t h e w i t n e s s ' s i d e n t i t y b e i n g 

c o n c e a l e d m a y be ca l l ed i n t o q u e s t i o n . O n c e t h e c o m p e t e n t c o u r t h a s d e c i d e d t h a t t h e 
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i d e n t i t y o f t h a t w i t n e s s m u s t be k e p t c o n c e a l e d , t h i s q u e s t i o n m u s t not be r e c o n s i d e r e d 

in t h e f u r t h e r c o u r s e of t h e p r o c e e d i n g s . It w o u l d s e v e r e l y c o m p l i c a t e t h e 

i m p l e m e n t a t i o n of t h e p r o p o s a l t o h a v e t h e w e l l - f o u n d c d n c s s of t h e a n o n y m i t y 

e s t a b l i s h e d in s e p a r a t e p r o c e e d i n g s if t h e c o u r t s w e r e c o m p e l l e d to r e - e x a m i n e e a c h 

t i m e w h e t h e r in l igh t o f t h e c o n d i t i o n s s e t by t h e p r o p o s e d A r t i c l e 226a § 1 t h e w i t n e s s 

h a s p r o p e r l y i n v o k e d a n o n y m i t y o n t h e o c c a s i o n of his i n t e r r o g a t i o n . T h e w i t n e s s in 

r e s p e c t of w h o m s u c h a n o r d e r h a s b e e n g iven s h o u l d t h e r e f o r e be c o n s i d e r e d to be a 

t h r e a t e n e d w i t n e s s in t h e f u r t h e r c o u r s e of t h e c r i m i n a l p r o c e e d i n g s . 

and (ibid., pp. 24-25): 

" In [ choos ing ] t h e m e t h o d of i n t e r r o g a t i o n t h e I n v e s t i g a t i n g J u d g e m u s t b e a b l e to 

r e s p e c t t h e p r i n c i p l e s o f p r o p o r t i o n a l i t y a n d s u b s i d i a r i t y , w h i c h u n d e r l i e o u r c r i m i n a l 

p r o c e d u r e . If a m e t h o d of i n t e r r o g a t i o n is a v a i l a b l e w h i c h c a n be u s e d by t h e 

I n v e s t i g a t i n g J u d g e w i t h o u t r i s k i n g t h e d i s c l o s u r e of t h e i d e n t i t y of t h e t h r e a t e n e d 

w i t n e s s , t h e n it is to b e p r e f e r r e d . T h e f u t u r e will h a v e t o s h o w w h e t h e r t h i s m e t h o d 

will be m u c h u s e d in p r a c t i c e . It c a n n o t be e x c l u d e d t h a t t h e q u e s t i o n s a s k e d by t h e 

d e f e n c e by m e a n s of t e l e c o m m u n i c a t i o n a r e of s u c h a n a t u r e t ha t t h e w a y in w h i c h 

t h e y a r e a n s w e r e d , for i n s t a n c e t h e t i m e w h i c h e l a p s e s b e t w e e n t h e q u e s t i o n a n d t h e 

a n s w e r , p r o v i d e s i n d i c a t i o n s as to t h e i d e n t i t y of t h e w i t n e s s . T h e I n v e s t i g a t i n g J u d g e 

will h a v e t o be a w a r e of t h i s d a n g e r a n d will poss ib ly h a v e t o p r e v e n t t h e a s k i n g of s u c h 

q u e s t i o n s i m m e d i a t e l y . . . . " 

and (ibid., p. 36) : 

". . . T h e n a t u r e [of t h e r i g h t to r e fuse t o a n s w e r q u e s t i o n s , a s p r o v i d e d lor in 

A r t i c l e 2 1 9 a ] i m p l i e s t h a t t h e q u e s t i o n a s k e d n e e d no t be a n s w e r e d a s l o n g a s t h e 

c o u r t e n t e r t a i n s r e a s o n a b l e d o u b t s a s t o w h e t h e r it c a n be a n s w e r e d w i t h o u t d i s c l o s i n g 

t h e i d e n t i t y of t h e t h r e a t e n e d w i t n e s s . " 

2. The Judiciary (Organisation) Act 

Article 101a of t h e j u d i c i a r y ( O r g a n i s a t i o n ) Act provides as follows: 

" I f t h e S u p r e m e C o u r t c o n s i d e r s t h a t a c o m p l a i n t d o e s no t p r o v i d e g r o u n d to 

o v e r t u r n t h e j u d g m e n t a p p e a l e d a g a i n s t a n d d o c s no t r e q u i r e a n s w e r s t o q u e s t i o n s of 

l aw in t h e i n t e r e s t s of t h e u n i t y o r d e v e l o p m e n t of t h e law, it m a y , in g i v i n g r e a s o n s for 

i ts dec i s i on on s u c h p o i n t , l imi t i t se l f to t h a t finding." 

C O M P L A I N T S 

1. First ly, t he app l ican t compla ins u n d e r Art ic le 6 §§ 1 and 3 (d) of t he 
Conven t i on abou t t he p r o c e d u r e followed wi th r ega rd to the i n t e r r o g a t i o n 
of t he a n o n y m o u s wi tness and the use of h i s /he r s t a t e m e n t as evidence of 
the app l i can t ' s gui l t . 

H e c la ims t h a t the need for keep ing the iden t i ty of the wi tness 
concealed was never es tab l i shed , no facts or c i r c u m s t a n c e s having 
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become known from which it would a p p e a r t h a t t h e a n o n y m o u s wi tness 
had r eason to fear repr i sa l s . 

Nor had the defence h a d a d e q u a t e o p p o r t u n i t y to ques t i on t he wi tness . 
T h e m e t h o d used h a d been the s a m e as tha t which the C o u r t had found, in 
its V a n M e c h e l e n a n d O t h e r s v. the N e t h e r l a n d s j u d g m e n t of 23 Apri l 
1997 (Reports of Judgments and Decisions 1997-111) to be in violat ion of 
Art ic le 6 §§ 1 and 3 (d) . 

F u r t h e r m o r e , ques t i ons pu t by the defence had been blocked 
wi thou t any a p p a r e n t need in the in t e re s t of keep ing the wi tness ' s 
iden t i ty concea led . T h e s e included, in pa r t i cu l a r , ques t i ons abou t the 
d a t e on which the w e a p o n s had al legedly b e e n de l ivered , by the 
blocking of which the app l ican t had been p r e v e n t e d from es tab l i sh ing 
an alibi. 

Finally, and even a s s u m i n g t h a t a viola t ion could not be found on the 
above g r o u n d s , the app l i can t ' s convict ion had been based " to a decisive 
e x t e n t " on the evidence of the a n o n y m o u s wi tness : t he only o t h e r 
evidence al legedly l ink ing the appl ican t to t he del ivery of the weapons 
had been the f ingerpr in t s found on some of t he d u s t b i n l iners in which 
they had been found w r a p p e d , which were capab le of an a l t e rna t i ve 
exp lana t ion . 

In a s e p a r a t e bu t r e l a t ed compla in t , t he appl ican t a l leges a violat ion 
of t he pr inc ip le of " equa l i t y of a r m s " e n s h r i n e d in Art ic le 6 § 1 of t he 
Conven t i on in t h a t police officers had been p r e s e n t in t he s a m e room as 
the Inves t iga t ing J u d g e a n d the a n o n y m o u s wi tness w h e n the l a t t e r was 
i n t e r r o g a t e d . H e a r g u e s t h a t the p rosecu t ion was t h e r e b y in a posi t ion 
to ob ta in in fo rma t ion not avai lable to the defence abou t the ac tua l 
i n t e r r o g a t i o n , or even to give in s t ruc t ions to t he police officers and 
thus influence t he i n t e r roga t i on . Moreover , it a p p e a r e d t h a t the 
Inves t iga t ing J u d g e h a d init ial ly i n t e n d e d to have Police Officer V a n 
Looijen a t t e n d wi th a view to o b t a i n i n g his advice as to which 
ques t ions to p reven t . 

2. Secondly, the app l i can t compla ins of a violat ion of Art ic le 6 § 1 in 
tha t nine of his po in t s of appea l were d i smissed by the S u p r e m e C o u r t 
w i thou t r eason ing . H e s u b m i t t e d tha t several of t he se poin ts , inc luding 
one coinciding wi th his th i rd c o m p l a i n t before the E u r o p e a n C o u r t of 
H u m a n Righ t s , had add re s sed m a t t e r s of cons iderab le i m p o r t a n c e to t he 
q u e s t i o n of e s t ab l i sh ing his guilt or innocence . 

3. Thi rd ly , t he app l ican t compla ins of a viola t ion of Art ic le 6 §§ 1 and 2 
in t h a t the C o u r t of Appea l , having (in spi te of t he exper t opinion of 
Professor W a g e n a a r ) d i smissed his s t a t e m e n t t h a t he did not know 
B l a n k e r as a lie, t h e n wen t on to use this f inding aga ins t h im to g r o u n d 
the convict ion. H e a r g u e s t h a t it effectively n e g a t e s t he r igh t of an accused 
not to i n c r i m i n a t e h imse l f if a s t a t e m e n t in suppor t of his claim of 
innocence is used in s t ead as proof of his gui l t . 
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T H E L A W 

Art ic le 6 of t he C o n v e n t i o n , in so far as it is r e levan t to the p r e s e n t case , 
provides as follows: 

" 1 . In t h e d e t e r m i n a t i o n of . . . a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d 
to a fair ... h e a r i n g ... by [a] ... t r i b u n a l ... 

2 . E v e r y o n e c h a r g e d wi th a c r i m i n a l o f fence sha l l be p r e s u m e d i n n o c e n t u n t i l p r o v e d 
g u i l t \ a c c o r d i n g to law. 

3 . E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence h a s t h e fo l lowing m i n i m u m r i g h t s : 

(d) t o e x a m i n e o r h a v e e x a m i n e d w i t n e s s e s a g a i n s t h i m a n d to o b t a i n t h e a t t e n d a n c e 

a n d e x a m i n a t i o n o( w i t n e s s e s on his b e h a l f u n d e r t h e s a m e c o n d i t i o n s as w i t n e s s e s 

a g a i n s t h i m ; 

)> 

1. In its V a n M e c h e l e n and O t h e r s j u d g m e n t c i ted above (pp. 71 1-12, 
§§ 50-55), t he C o u r t s t a t e d the appl icable pr inciples as follows: 

" 5 0 . T h e C o u r t r e i t e r a t e s t h a t t h e a d m i s s i b i l i t y of e v i d e n c e is p r i m a r i l y a m a t t e r for 

r e g u l a t i o n by n a t i o n a l law a n d a s a g e n e r a l r u l e it is for t h e n a t i o n a l c o u r t s t o a s s e s s t h e 

e v i d e n c e b e f o r e t h e m . T h e C o u r t ' s t a s k u n d e r t h e C o n v e n t i o n is not to give a r u l i n g a s t o 

w h e t h e r s t a t e m e n t s of w i t n e s s e s w e r e p r o p e r l y a d m i t t e d a s e v i d e n c e , bu t r a t h e r t o 

a s c e r t a i n w h e t h e r t h e p r o c e e d i n g s a s a w h o l e , i n c l u d i n g t h e w a y in w h i c h e v i d e n c e w a s 

t a k e n , w e r e fair ( s ec . a m o n g o t h e r a u t h o r i t i e s , t h e abi ive -menl i d 1 )< lorSi HI judg til 

[ D o o r s o n v. t h e N e t h e r l a n d s , j u d g m e n t o f 26 M a r c h 1996, Reports 1996-11], p . 4 7 0 , § 6 7 ) . 

5 1 . In a d d i t i o n , all t he e v i d e n c e m u s t n o r m a l l y be p r o d u c e d a t a p u b l i c h e a r i n g , in 

t h e p r e s e n c e of t h e a c c u s e d , w i t h a v iew to a d v e r s a r i a l a r g u m e n t . T h e r e a r e e x c e p t i o n s 

to t h i s p r i n c i p l e , bu t t h e y m u s t no t i n f r i n g e t h e r i g h t s of t h e d e f e n c e ; a s a g e n e r a l r u l e , 

p a r a g r a p h s 1 a n d 3 (d) of A r t i c l e 6 r e q u i r e t h a t t h e d e f e n d a n t be g iven a n a d e q u a t e a n d 

p r o p e r o p p o r t u n i t y to c h a l l e n g e a n d q u e s t i o n a w i t n e s s a g a i n s t h i m , e i t h e r w h e n h e 

m a k e s his s t a t e m e n t s o r a t a l a t e r s t a g e ( s ee t h e Liidi v. S w i t z e r l a n d j u d g m e n t of 

15 J u n e 1992, S e r i e s A no . 2 3 8 , p . 2 1 , § 4 9 ) . 

52 . As t h e C o u r t h a d o c c a s i o n t o s t a l e in i t s D o o r s o n j u d g m e n t ( ibid. , p. 4 7 0 , § 6 9 ) , 

t h e u s e of s t a t e m e n t s m a d e by a n o n y m o u s w i t n e s s e s t o found a c o n v i c t i o n is n o t u n d e r 

a l l c i r c u m s t a n c e s i n c o m p a t i b l e w i t h t h e C o n v e n t i o n . 

5 3 . I n t h a t s a m e j u d g m e n t t h e C o u r t n o t e d t h e fol lowing: 

' I t is t r u e t h a t A r t i c l e 6 d o c s no t exp l i c i t l y r e q u i r e t h e i n t e r e s t s of w i t n e s s e s t o be 

t a k e n i n t o c o n s i d e r a t i o n . H o w e v e r , t h e i r life, l i be r t y o r s e c u r i t y of p e r s o n m a y be a t 

s t a k e , a s m a y i n t e r e s t s c o m i n g g e n e r a l l y w i t h i n t h e a m b i t of A r t i c l e 8 of t h e 

C o n v e n t i o n . S u c h i n t e r e s t s of w i t n e s s e s a n d v i c t i m s a r e in p r i n c i p l e p r o t e c t e d by 

o t h e r , s u b s t a n t i v e p r o v i s i o n s of t h e C o n v e n t i o n , w h i c h i m p l y t h a t C o n t r a c t i n g 

S t a t e s s h o u l d o r g a n i s e t h e i r c r i m i n a l p r o c e e d i n g s in s u c h a w a y t h a t t h o s e 

i n t e r e s t s a r e not un ju s t i f i ab ly i m p e r i l l e d . A g a i n s t th i s b a c k g r o u n d , p r i n c i p l e s of 

fa i r t r i a l a l s o r e q u i r e t h a t in a p p r o p r i a t e c a s e s t h e i n t e r e s t s of t h e d e f e n c e a r e 

b a l a n c e d a g a i n s t t h o s e of w i t n e s s e s o r v i c t i m s ca l l ed u p o n t o tes t i fy . ' ( see t h e 

a b o v e - m e n t i o n e d D o o r s o n j u d g m e n t , p . 170, § 70) 
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54 . H o w e v e r , if t h e a n o n y m i t y of p r o s e c u t i o n w i t n e s s e s is m a i n t a i n e d , t h e d e l c n c e 

will be faced w i t h d i f f icu l t ies w h i c h c r i m i n a l p r o c e e d i n g s s h o u l d no t n o r m a l l y involve . 

A c c o r d i n g l y , t h e C o u r t h a s r e c o g n i s e d t h a t in s u c h c a s e s A r t i c l e 6 § I t a k e n t o g e t h e r 

w i t h A r t i c l e 6 § 3 (d ) o f t h e C o n v e n t i o n r e q u i r e s t h a t t h e h a n d i c a p s u n d e r w h i c h t h e 

d e f e n c e l a b o u r s be su f f i c i en t ly c o u n t e r b a l a n c e d by t h e p r o c e d u r e s fol lowed by t h e 

jud ic ia l a u t h o r i t i e s ( ibid. , p . 4 7 1 , § 7 2 ) . 

5 5 . f i n a l l y , it s h o o k ! be r e c a l l e d t h a t a c o n v i c t i o n s h o u l d no t be b a s e d e i t h e r sole ly o r 

t o a dec i s ive e x t e n t on a n o n y m o u s s t a t e m e n t s ( ib id . , p . 4 7 2 , § 7 6 ) . " 

T h e C o u r t has also had r e g a r d to its holdings in a ser ies of cases 
conce rn ing re l iance on wi tness t e s t i m o n y which was not a d d u c e d before 
t he t r ia l cour t t h a t Aricle 6 § 3 (d) only r e q u i r e d the possibil i ty to cross-
e x a m i n e such wi tnesses in s i tua t ions w h e r e this t e s t i m o n y played a ma in 
or decisive role in secur ing the convict ion (see t h e D e l t a v. F r a n c e 
j u d g m e n t of 19 D e c e m b e r 1990, Ser ies A no. 191-A, p . 16, § 37; t he Asch 
v. A u s t r i a j u d g m e n t of 26 April 1991, Ser ies A no. 203, pp. 10-11, § 28; t he 
A r t n e r v. Aus t r i a j u d g m e n t of 28 A u g u s t 1992, Series A no. 242-A, 
pp. 10-11, §§ 22-24; a n d the Sai'di v. F r a n c e j u d g m e n t of 20 S e p t e m b e r 
1993, Ser ies A no. 261-C, pp. 56-57, § 44) . 

It will first e x a m i n e w h e t h e r t he use of a n o n y m o u s t e s t i m o n y was 
jus t i f ied in t he c i r c u m s t a n c e s of t he case . 

A l t h o u g h it is t r u e t h a t t he precise g r o u n d s of t he a n o n y m o u s wi tness ' s 
fears w e r e never m a d e known to t he defence or the publ ic , t he se r iousness 
and wel l - foundedness of h i s /her a p p r e h e n s i o n s w e r e inves t iga ted by the 
Inves t iga t ing J u d g e , wdio did not rely solely on the i n fo rma t ion provided 
by t h e wi tness h i m / h e r s e l f bu t also on b a c k g r o u n d in fo rma t ion ob ta ined 
from a police source . H e r decis ion on th is point was the re fo re not based 
solely on the se r iousness of the c r imes c h a r g e d . Moreover , he r decis ion 
was reviewed and s u b s e q u e n t l y uphe ld on appea l by a C h a m b e r of the 
Regional C o u r t composed of t h r e e j u d g e s . 

It would a p p e a r from the j u d g m e n t of the S u p r e m e C o u r t t ha t the 
a n o n y m o u s wi tness was not a police officer whose iden t i ty was kept 
concea led essent ia l ly for o p e r a t i o n a l r ea sons bu t a pe r son who n e e d e d to 
be p r o t e c t e d and whose evidence could not be ob t a ined if sufficient 
p ro t ec t ion was not fo r thcoming . 

In t h e c i r c u m s t a n c e s of t he p r e s e n t case , which include t he fact t h a t 
the app l ican t was reasonab ly suspec t ed (and l a t e r convicted) of 
m e m b e r s h i p of a c r imina l o rgan i sa t i on involved in very ser ious d rugs 
a n d f i r ea rms offences a n d the fact t h a t t he app l ican t was a r m e d wi th a 
loaded pistol at the t ime of his a r r e s t , the C o u r t cons iders t h a t the 
app l ican t could reasonab ly have expec t ed to be perce ived as a t h r e a t by 
pe r sons a w a r e of his dea l ings . It c anno t the re fo re be said t h a t the 
N e t h e r l a n d s cour t s ac ted u n r e a s o n a b l y by refus ing to re lease any 
fu r the r in fo rma t ion to h im, or t h a t the i r refusal was a rb i t r a ry . 
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Accordingly t h e r e w e r e sufficient r easons for keep ing secre t the iden t i ty 
of the in fo rman t . 

T h e C o u r t also observes t h a t in the V a n M e c h e l e n a n d O t h e r s case the 
only evidence rel ied on which provided positive ident i f ica t ion of t he 
app l i can t s in t h a t case as t he p e r p e t r a t o r s of the c r imes c h a r g e d were 
t he s t a t e m e n t s of t he a n o n y m o u s police officers. It wen t on to hold for 
t h a t r eason tha t t he a p p l i c a n t s ' convict ion was based " to a decisive 
e x t e n t " on the s t a t e m e n t of the a n o n y m o u s police officers (loc. cit., 
p . 713, § 6 3 ) . 

T h e p r e s e n t case , however , is d i f ferent . T h e C o u r t of Appea l had r e g a r d 
to the following i t ems , in add i t ion to t he s t a t e m e n t of t he a n o n y m o u s 
wi tness : 

- the official police r epo r t of t he app l i can t ' s a r r e s t in an A m s t e r d a m 
coffee shop, on which occasion the appl ican t had been a r m e d wi th a loaded 
pistol; 

- t he official police r epor t of t he f inding, in t he house in the 
N e w t o n s t r a a t ind ica ted by the a n o n y m o u s in fo rmant (who was l a t e r 
h e a r d as a wi tness ) , of 93 kg of cocaine , a large n u m b e r of w e a p o n s and a 
la rge q u a n t i t y of live a m m u n i t i o n and high explosive; 

- t he official police r epor t of t he f inding, in the Audi , of an unusua l ly 
l a rge s u m of money in cash, l e t t e r s add re s sed to t he app l i can t , a forged 
dr iv ing licence b e a r i n g the app l i can t ' s l ikeness , keys l a t e r found to fit t he 
door of t he N e w t o n s t r a a t house and the door of t he app l i can t ' s r e s idence , 
and a mobi le t e l ephone l a t e r found to have b e e n in use by the app l ican t 
and used to call the N e w t o n s t r a a t house shor t ly before the above illegal 
m a t e r i a l s were found t h e r e ; 

- t he official police r epo r t ident i fying f ingerpr in t s found on dus tb in 
l iners used to package weapons found in the N e w t o n s t r a a t as the 
app l i can t ' s ; 

- t he f inding t h a t the app l i can t ' s s t a t e m e n t t h a t he did not know the 
accused Blanker , to w h o m the Audi be longed , who was also l inked to 
a n o t h e r a t t e m p t to i m p o r t a q u a n t i t y of cocaine , was a t r a n s p a r e n t lie. 

T h e r e was t hus cons ide rab le a l t e rna t i ve evidence before t he t r ia l cour t 
ind ica t ing t h a t t he app l ican t was guil ty of t he c r i m e s cha rged , which was 
s u b s e q u e n t l y c o r r o b o r a t e d by the s t a t e m e n t of t he a n o n y m o u s wi tness . 

As ci ted above, t he admiss ib i l i ty of evidence is p r imar i ly governed by 
the rules of d o m e s t i c law and , as a g e n e r a l ru le it is for the na t iona l 
cour t s to assess the evidence before t h e m . It is t h u s not t he C o u r t ' s role 
to e x a m i n e w h e t h e r t he evidence in t he p r e s e n t case was correc t ly 
assessed by the na t iona l cour t s . 

T h e C o u r t t he re fo re concludes t h a t in t he p r e s e n t case the app l i can t ' s 
convict ion was not based exclusively or to a decisive e x t e n t on t he evidence 
of t h e a n o n y m o u s wi tness . 
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In t he C o u r t ' s view, in assess ing w h e t h e r the p r o c e d u r e s involved in t he 
q u e s t i o n i n g of t he a n o n y m o u s wi tness were sufficient to c o u n t e r b a l a n c e 
the difficulties caused to t he defence d u e weight m u s t be given to t he 
above conclusion t h a t the a n o n y m o u s t e s t i m o n y was not in any respec t 
decisive for t he convict ion of t he app l ican t . T h e defence was t hus 
h a n d i c a p p e d to a m u c h lesser d e g r e e . 

B e a r i n g th is in m i n d the C o u r t t h e n e x a m i n e d w h e t h e r the specific 
p r o c e d u r e s followed were sufficient to satisfy t he r igh t s of the defence . 

In t he first p lace it c a n n o t be said t h a t insufficient ca re was t a k e n to 
m a k e su re of the rel iabi l i ty of t he a n o n y m o u s wi tness . T h e Inves t iga t ing 
J u d g e t e s t ed it, a n d gave a r e a s o n e d opin ion in he r official record of t he 
i n t e r r o g a t i o n of t he wi tness . She rel ied not only on he r own impress ion , 
bu t also on t h a t of t he r e g i s t r a r who was p r e s e n t a t the i n t e r r o g a t i o n and 
on in fo rma t ion ob t a ined from Police Officer V a n Looijen. In addi t ion , the 
defence was given the o p p o r t u n i t y to ques t ion t he Inves t i ga t i ng J u d g e on 
this point in open cour t , of which in fact it avai led itself. 

As to t he way in which the i n t e r r o g a t i o n was conduc t ed , it should be 
no t ed t h a t t he p r o c e d u r e p resc r ibed by Art ic le 226d of the C o d e of 
C r i m i n a l P r o c e d u r e was followed. T h e i n t e r r o g a t i o n took place in a room 
from which not only t he defence bu t also the p r o s e c u t i n g a u t h o r i t i e s were 
absen t . T h e ques t i ons a sked included a large n u m b e r s u b m i t t e d in wr i t ing 
b e f o r e h a n d by the defence ; in add i t ion , t he defence were able to s u b m i t 
fu r the r ques t ions a n d they w e r e able to follow the i n t e r r o g a t i o n t h r o u g h a 
sound link. A l t h o u g h answers to ques t ions were first m a d e to the 
Inves t iga t ing J u d g e wi th t he sound link t u r n e d off, t hey w e r e a f t e rwards 
r e p e a t e d by the wi tness af ter it had b e e n d e t e r m i n e d by the Inves t iga t ing 
J u d g e t h a t th is could safely be done w i thou t j e o p a r d i s i n g the wi tness ' s 
anonymi ty . E a c h one of the ques t ions p r e v e n t e d by the Inves t iga t ing 
J u d g e was r ecorded , a n d the Inves t iga t ing J u d g e gave account in he r 
official r ecord of h e r r ea sons for so doing . Moreover , t he wi tness was 
h e a r d u n d e r o a t h - a g u a r a n t e e add i t iona l to those provided for in 
Art ic le 226d of the Code of C r i m i n a l P r o c e d u r e . 

T h e C o u r t concludes t h a t the p r o c e d u r e followed a p p r o x i m a t e d , as 
closely as was possible in t he c i r c u m s t a n c e s , the h e a r i n g of a wi tness in 
open cour t . T h e r igh t s of t he defence were t hus sufficiently r e spec ted . 

2. In so far as the app l ican t compla ins t h a t t he defence was 
p r e v e n t e d from ask ing ce r t a in specific ques t i ons , t he C o u r t observes 
t h a t it is not wi th in its province to review e r ro r s of fact or of law 
al legedly c o m m i t t e d by n a t i o n a l cour t s (see, a m o n g o t h e r a u t h o r i t i e s , 
Garcia Ruiz v. Spain [ G C ] , no. 30544/96, § 28, E C H R 1999-1). It is in 
t he n a t u r e of th ings t h a t only a d o m e s t i c cour t can decide on the 
re levance of a p a r t i c u l a r ques t ion - or, as in the p r e s e n t case , t he need 
to p r even t a ques t i on be ing asked t h a t migh t , if answered , j e o p a r d i s e 
t he safety of an a n o n y m o u s wi tness . 
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It follows from the above t h a t the app l i can t ' s c o m p l a i n t s in (1) a n d (2) 
fall to be d i smissed as mani fes t ly i l l-founded wi thin the m e a n i n g of 
Art ic le 35 § 3 of the Conven t ion . 

3. As to the compla in t t h a t police officers were p r e s e n t in t he s a m e 
room as t he Inves t iga t ing J u d g e and the a n o n y m o u s wi tness w h e n the 
l a t t e r was i n t e r r o g a t e d , the C o u r t refers to t he finding of t he S u p r e m e 
C o u r t t h a t no defence of this n a t u r e was before the C o u r t of Appea l . 

Accord ing to t he C o u r t ' s cons i s t en t case- law in t he m a t t e r , it is not 
sufficient t h a t t he avai lable p r o c e d u r e s should have been p u r s u e d . It is 
also r e q u i r e d t h a t t he c o m p l a i n t s i n t e n d e d to be m a d e s u b s e q u e n t l y 
before t he C o u r t should have b e e n m a d e to t he a p p r o p r i a t e d o m e s t i c 
body, at least in subs t ance a n d in compl iance wi th the formal 
r e q u i r e m e n t s a n d t ime- l imi t s laid down in d o m e s t i c law (see, a m o n g 
o t h e r a u t h o r i t i e s , the Akdivar and O t h e r s v. T u r k e y j u d g m e n t of 
16 S e p t e m b e r 1996, Reports 1996-IV, p. 1210, § 6 6 ) . 

It is t r u e tha t t he app l i can t ' s counsel r e fe r red in gene ra l t e r m s to the 
submiss ions m a d e in t he course of the first-instance p roceed ings , which 
include the compla in t in ques t ion . However , the defence migh t 
r ea sonab ly have b e e n expec ted to r e i t e r a t e specifically before t h e 
C o u r t of Appea l the compla in t about the p re sence of t h e police officers 
in the s a m e room as the Inves t iga t ing J u d g e and the wi tness . T h e C o u r t 
is of the opinion tha t the m e r e re fe rence , in g e n e r a l t e r m s , to the 
e n t i r e t y of the submiss ions m a d e at first i n s t ance was too vague to 
d r a w the C o u r t of Appea l ' s a t t e n t i o n d i rec t ly to th is m a t t e r (see the 
C a r d o t v. F r a n c e j u d g m e n t of 19 M a r c h 1991, Series A no. 200, 
pp. 18-19, § 35). 

T h a t be ing so, t h e C o u r t finds t h a t wi th r e g a r d to this compla in t 
d o m e s t i c r e m e d i e s have not been e x h a u s t e d . 

4. As to the app l i can t ' s compla in t t h a t t he S u p r e m e C o u r t , apply ing 
Ar t ic le 101a of t he J u d i c i a r y ( O r g a n i s a t i o n ) Act , d i smissed nine of his 
po in t s of appea l wi th s u m m a r y r ea son ing , the following is no ted . 

Art ic le 6 § 1 r e q u i r e s j u d g m e n t s of t r i buna l s a d e q u a t e l y to s t a t e t he 
reasons on which they a r e based , but it does not go so far as to r e q u i r e a 
de ta i l ed a n s w e r to every a r g u m e n t pu t forward; nor is the E u r o p e a n C o u r t 
c a l l e d upon to e x a m i n e w h e t h e r a r g u m e n t s a rc a d e q u a t e l y met ( s e c . foi-

e x a m p l e , t he V a n de H u r k v. the N e t h e r l a n d s j u d g m e n t of 19 Apri l 1994, 
Ser ies A no. 288, p . 20, § 61) . T h e C o u r t has even accep ted t h a t in 
d i smiss ing an appea l an appe l l a t e cour t may , in pr inc ip le , s imply endor se 
t he r ea sons for t he lower cour t ' s decis ion (see, a m o n g o t h e r au tho r i t i e s , 
Garcia Ruiz c i ted above, § 28) . 

Accordingly, th is compla in t is mani fes t ly i l l-founded. 
5. T h e app l i can t ' s final compla in t a p p e a r s to be based on t h e 

a s s u m p t i o n t h a t in l ight of t he e x p e r t opin ion of Professor W a g e n a a r t he 
app l i can t ' s s t a t e m e n t tha t he did not know B l a n k e r was p laus ib le a n d 
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c red ib le , or at least h a d not b e e n d isproved. T h e C o u r t of Appea l , 
however , held o the rwise . 

T h e C o u r t r e i t e r a t e s t h a t it is not its role to assess t he evidence 
a d m i t t e d by the na t iona l cou r t s . It will t he re fo re not go into t he ques t ion 
w h e t h e r or not the C o u r t of Appea l was w r o n g to disbel ieve the app l i can t ' s 
s t a t e m e n t . 

In its J o h n M u r r a y v. the U n i t e d K i n g d o m j u d g m e n t of 8 F e b r u a r y 1996 
(Reports 1996-1, p . 49, § 45 ) , the C o u r t recognised t h a t the privi lege aga ins t 
se l f - incr iminat ion is e n c o m p a s s e d in t he g u a r a n t e e s provided by Art ic le 6 
of t he Conven t ion . However , t he C o u r t also recognised tha t this i m m u n i t y 
could not and should not p reven t t h a t t he accused ' s s i lence, in s i tua t ions 
which clearly cal led for an e x p l a n a t i o n from him, be t a k e n in to account in 
assess ing the pe r suas iveness of t he evidence a d d u c e d by the p rosecu t ion 
( i b i d , pp . 49-50, § 47) . 

In t he C o u r t ' s opinion it follows a fortiori t h a t the d r a w i n g of adverse 
inferences from a s t a t e m e n t by a n accused which is found to be u n t r u e 
canno t be exc luded e i the r . 

In t he c i r c u m s t a n c e s of t he p r e s e n t case , the C o u r t canno t find t h a t the 
d r a w i n g of in fe rences from the s t a t e m e n t in q u e s t i o n ra ises any issue 
u n d e r Art ic le 6 §§ 1 and 2. Th i s compla in t is t he re fo re mani fes t ly ill-
founded also. 

For t he se reasons , t he C o u r t , by a major i ty , 

Declares t he appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

Utilisation de témoignages anonymes dans une procédure pénale 

Article 6 § 3 d) 

Audition de témoins - Utilisation de témoignages anonymes dans une procédure pénale -
Témoin anonyme — Caractère suffisant des motifs invoqués pour accorder l'anonymat au 
témoin - Existence d'autres preuves - Procédure suivie pour interroger le témoin anonyme 

* 
* * 

Inculpé d'association de malfaiteurs et de possession de drogue, d'armes, de 
munitions et de matières hautement explosives, le requérant fut poursuivi devant 
le tribunal d'arrondissement. Au cours de la procédure le procureur adressa au 
juge d'instruction une demande d'audition, sous le couvert de l 'anonymat, d'un 
témoin menacé. Le requérant contesta que le témoin courût le moindre risque et 
affirma qu'il n'avait menacé personne et n'avait jamais été condamné pour une 
infraction impliquant l'usage de la violence, mais le juge d'instruction fit droit à 
la demande de maintien île l'anonymat. Sa conviction selon laquelle le témoin était 
menacé se fondait sur les déclarations que l'intéressé avait faites à un policier et au 
juge d'instruction, et sur le fait qu'il avait donné audit magistrat et au greffier 
l'impression d'être fiable et équilibré. L'audition du témoin anonyme par le juge 
d'instruction eut lieu dans une pièce à l'intérieur de laquelle se trouvaient 
également le greffier et deux policiers. L'un des policiers agissait comme 
«auditeur», tandis que l'autre s'occupait de la liaison sonore - assortie d'un 
système de cryptage vocal - avec une autre pièce, dans laquelle se trouvaient le 
procureur, l'avocat du requérant, un policier assurant la régie son et le procureur 
général près la cour d'appel. Après avoir prête serment, le témoin fut interrogé par 
le juge d'instruction. Chaque réponse était tout d'abord entendue par le juge 
d'instruction sans que la liaison sonore fût activée puis, si le magistrat estimait 
qu'elle ne compromettait pas la sécurité du témoin, répétée après rétablissement 
de la liaison sonore, de façon que les personnes présentes dans l'autre pièce 
pussent entendre. L'avocat du requérant et le représentant de l'accusation 
avaient auparavant soumis des questions. Un certain nombre de celles-ci fureni 
écartées par le juge d'instruction, essentiellement au motif qu'elles étaient 
dépourvues de pertinence ou par souci d'assurer la sécurité du témoin. Après la 
reprise d'instance devant le tribunal d'arrondissement, le juge d'instruction fut 
entendu comme témoin en rapport avec son audition du témoin anonyme. 
L'avocat du requérant lit observer que le seul élément concret permettant de 
croire à la fiabilité du témoin anonyme était la déposition d'un policier sur 
laquelle le juge d'instruction s'était appuyé pour se forger son opinion 
personnelle. Le tribunal d'arrondissement jugea le requérant coupable. Saisie par 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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l'intéressé, la cour d'appel infirma le jugement pour vice de procédure, considérant 
que la défense avait été à tort empêchée de poser des questions au juge 
d'instruction, mais elle conclut à la culpabilité du requérant et le condamna à six 
ans d'emprisonnement. Le pourvoi formé ultérieurement par l'intéressé fut rejeté 
par la Cour de cassation qui, en réponse à un grief aux termes duquel la défense 
n'avait pas eu suffisamment l'occasion d'interroger le témoin et d'apprécier sa 
fiabilité, releva que non seulement la défense mais également le procureur 
s'étaient trouvés dans une autre pièce lors de l'audition du témoin, que le juge 
d'instruction avait fondé son audition, entre autres, sur une liste de questions que 
la défense avait soumise auparavant, que l'avocat du requérant avait posé 
différentes questions additionnelles, que si certaines avaient été écartées c'était 
afin de préserver l'anonymat du témoin ou parce qu'elles étaient dépourvues de 
pertinence, et que le témoin n'était apparemment pas un policier. En réponse à 
un grief aux termes duquel la condamnation du requérant se fondait dans une 
mesure déterminante sur les résultats de l'audition du témoin anonyme, la Cour 
suprême considéra qu'eu égard aux preuves fournies par ailleurs tel n'était pas le 
cas. 

Article 6 § 3 d ) : l'utilisation de dépositions anonymes pour asseoir une 
condamnation n'est pas en toutes circonstances incompatible avec la Convention. 
Toutefois, si l'on préserve l'anonymat des témoins à charge, la défense se trouve 
confrontée à des difficultés qui, normalement, ne devraient pas s'élever dans le 
cadre d'un procès pénal. Aussi la Convention exige-t-elle que les obstacles 
auxquels se heurte la défense soient suffisamment compensés par la procédure 
suivie devant les autorités judiciaires. De surcroît, une condamnation ne peut se 
fonder uniquement ni dans une mesure déterminante sur des déclarations 
anonymes. En l'espèce, dès lors que le requérant était l'objet de soupçons 
plausibles (qui lui valurent ultérieurement une condamnation) d'être membre 
d'une organisation criminelle impliquée dans des infractions très graves de 
trafics de drogue et d'armes et qu'il était armé d'un pistolet chargé lors de son 
arrestation, il pouvait raisonnablement s 'attendre à être perçu comme une 
menace par les personnes au courant de ses agissements. En conséquence, on ne 
peut considérer que les tribunaux néerlandais aient agi déraisonnablement en 
refusant que soient communiquées au requérant d'autres informations ou que 
leur refus soit entaché d'arbitraire. Dès lors, il y avait des raisons suffisantes de 
préserver l'anonymat de l'indicateur. La condamnation du requérant ne se 
fondait donc pas exclusivement ou dans une mesure déterminante sur les 
déclarations du témoin anonyme. Par ailleurs, la Cour doit tenir compte de celle 
conclusion pour juger si les modalités de l'audition du témoin anonyme offraient 
des garanties suffisantes pour compenser les difficultés causées à la défense. A cet 
égard, on ne peut reprocher aux autorités de ne pas avoir suffisamment pris soin 
de s'assurer de la fiabilité du témoin anonyme. Le juge d'instruction la vérifia et 
livra à ce sujet un avis motivé, et il tint également compte de l'impression du 
greffier et des informations obtenues du policier concerné. En outre, la défense se 
vit offrir l'occasion d'interroger le juge d'instruction sur ce point lors de l'audience 
publique, et elle usa de cette possibilité. Quant à la manière dont l'audition fut 
menée, la procédure qui fut suivie était celle prescrite par l'article 226 d) du code 
de procédure pénale néerlandais, et de surcroît le témoin fut entendu sous 
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serment, garantie venant s'ajouter à celles prévues audit article. En conséquence, 
la procédure en cause se rapprochait autant que possible dans les circonstances de 
l'espèce de celle applicable à l'audition de témoins en audience publique, et les 
droits de la défense ont été suffisamment respectés: défaut manifeste de 
fondement. 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. Robe r t Mink Kok] est un r e s so r t i s san t n é e r l a n d a i s né 

en 1961 et , a u t a n t q u e la C o u r sache , domici l ié à A m s t e r d a m (Pays-Bas) . 

Il est r e p r é s e n t é devan t la C o u r p a r M c T .N .M.B. S p r o n k e n , avocate 

inscr i te a u b a r r e a u de M a a s t r i c h t (Pays-Bas) , et p a r M 1 - A .G. van de r 

Pias , avocate inscr i te au b a r r e a u d A m s t e r d a m . 

A. Les circonstances de l'espèce 

Les faits de la c ause , te ls qu ' i l s on t é t é exposés p a r le r e q u é r a n t , 
peuven t se r é s u m e r c o m m e sui t . 

1. Le contexte 

Le 22 ju i l l e t 1994, des policiers foui l lèrent une vo i tu re de m a r q u e Audi 

a p p a r t e n a n t à un c e r t a i n B lankcr . Ils y découvr i r en t de l ' a rgen t l iquide, 

e s s en t i e l l emen t en devises é t r a n g è r e s , pour un m o n t a n t d 'environ 

2,2 mill ions de florins n é e r l a n d a i s , une c a s q u e t t e de base-bai l , u n pe rmis 

de condu i re falsifié p o r t a n t la p h o t o du r e q u é r a n t mais le n o m d ' u n e a u t r e 

p e r s o n n e , une l e t t r e non ouve r t e ad res sée au r e q u é r a n t , des clés et un 

t é l éphone po r t ab l e . 

Au début du mois d 'août 1994 (la da te exacte n 'est pas connue) , un 

in fo rmateur dont l ' ident i té ne fut j a m a i s révélée déc la ra à un policier appelé 

V a n Looijen, qui dir igeait la section d ' A m s t e r d a m du Service royal des 

r ense ignemen t s cr iminels (Rijks Criminele Inlichtingen Dienst), q u e le 

r equé ran t utilisait une maison s i tuée au n" 40 de la Nevvtonstraat à 

A m s t e r d a m pour y en t repose r des a r m e s à feu. U n e cargaison d ' a r m e s y avait 

selon lui été livrée r é c e m m e n t par un véhicule tout t e r ra in à bord duque l se 

trouvait le r e q u é r a n t et une au t r e pe r sonne , assise à la place du conduc teur . 

La ma i son de la Nevvtons t raa t é t a i t hab i t ée pa r un ce r t a in Bel infante , 

a m i p roche d u r e q u é r a n t depuis l ' enfance. A u n e époque , le r e q u é r a n t y 

avai t lui auss i vécu. A u n e a u t r e pé r iode de sa vie, il ava i t h a b i t é dans 

la ma i son d 'à cô té , où vivait encore sa m è r e . 

Le 3 août 1994, la police fit u n e de scen t e d a n s la ma i son de la 

N e w t o n s t r a a t . D ' a p r è s le procès-verbal de c o n s t a t a t i o n s établi 

u l t é r i e u r e m e n t , les policiers découvr i r en t 93 kg de cocaïne , 3 mi t ra i l l e t t e s , 

un s i lencieux, 2 b a ï o n n e t t e s , 10 g r e n a d e s de c o m b a t non dégoupi l lées , 56 kg 

d ' une m a t i è r e h a u t e m e n t explosive ( I r e m i t e ) , 8 fusils à culasse mobile , 

9 p is to le ts a u t o m a t i q u e s , 2 revolvers , 7 fusils à c anon scié et p re sque 

27 000 bal les de fusils. T o u s ces objets é t a i en t emba l l é s d a n s des sacs de 
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spor t et d a n s des sacs poubel le scellés avec des r u b a n s adhésifs . Les policiers 

découvr i r en t é g a l e m e n t u n d e u x i è m e t é l éphone po r t ab l e . 

Il ressor t d 'un r appor t de police d a t é du 9 aoû t 1994 q u e l 'une des clés 

t rouvées d a n s l 'Audi allait sur la po r t e de la ma i son de la N e w t o n s t r a a t . 

U n e a u t r e al lai t sur la por te du domici le du r e q u é r a n t . 

M. Kok fut a r r ê t é le 27 avril 1995, d a n s u n e échoppe à c a n n a b i s 

d ' A m s t e r d a m . D ' a p r è s le procès-verbal d ' a r r e s t a t i o n é tab l i 

u l t é r i e u r e m e n t p a r la police, l ' in té ressé é ta i t m u n i d 'un pistolet c h a r g é 

de dix-hui t bal les non u sagées . 

Dans l 'affaire c o n c e r n a n t B lanker , qu i avai t c o m m e n c é avant celle d u 

r e q u é r a n t , u n e a u d i e n c e se t in t devan t la cour d ' appe l (Gerechtshqf) 

d ' A m s t e r d a m le 18 juillet 1995. Le policier V a n Looijen fut e n t e n d u 

c o m m e t é m o i n au sujet de la pe r sonna l i t é et de la fiabilité de l ' i n f o r m a t e u r 

a n o n y m e . Il d é c l a r a q u e ce d e r n i e r , qu i avai t fourni des i n fo rma t ions 

co r rec t e s p a r le passé , é ta i t cons idéré c o m m e t rès fiable, ma i s il se refusa à 

d o n n e r plus de dé t a i l s , n o t a m m e n t la d a t e précise à laquel le les a r m e s 

ava ien t é té l ivrées, de m a n i è r e à ne pas c o m p r o m e t t r e la vie de 

l ' i n fo rma teur . Il ind iqua q u e la l ivraison s 'é ta i t effectuée « ap rè s le 7 ju i l le t 

1994». Le c o m p t e r e n d u de c e t t e aud i ence , qu i c o m p o r t a i t la d é c l a r a t i o n 

dud i t policier, fut versé au doss ier re la t i f à l 'affaire du r e q u é r a n t . 

Le 3 aoû t 1995, le p è r e de B l a n k e r fut i n t e r r o g é p a r la g e n d a r m e r i e 

be lge . Il déc l a r a que , sous u n faux p r é t e x t e , son fils lui avai t d e m a n d é de 

con t rô le r l ' a c h e m i n e m e n t d ' un colis de t r e n t e - q u a t r e kilos de cocaïne don t 

l u i -même ignora i t le c o n t e n u et qu i devai t t r a n s i t e r pa r voie a é r i e n n e de 

Buenos Aires à Bruxe l les , de Bruxe l les à A m s t e r d a m et d ' A m s t e r d a m en 

A l l e m a g n e . La cocaïne avai t toutefo is é t é i n t e r c e p t é e à l ' aé ropor t d e 

Z a v e n t e m (Bruxel les) le 19 juillet 1994. 

Le 5 s e p t e m b r e 1995, des policiers é t ab l i r en t un relevé de conversa t ions 

t é l é p h o n i q u e s don t il r essor ta i t que le t é l é p h o n e mobi le découver t d a n s 

l 'Audi avait é té ut i l isé à p lus ieurs occasions pour a p p e l e r le t é l éphone 

t rouvé d a n s la ma i son d e la N e w t o n s t r a a t , la d e r n i è r e fois peu avant la 

fouille o p é r é e d a n s l 'Audi. D ' a u t r e s é l é m e n t s , te ls q u e la m e n t i o n , d a n s 

u n e liste d ' ad re s se s a p p a r t e n a n t à u n e a u t r e p e r s o n n e , d u p r é n o m du 

r e q u é r a n t en r e g a r d du n u m é r o de t é l éphone t rouvé d a n s l 'Audi et la 

déc l a r a t i on d ' un i n f o r m a t e u r ( n o m m é m e n t dés igné) selon laquel le 

M. Kok s 'é ta i t servi de la vo i tu re , d o n n a i e n t à p e n s e r q u e le t é l éphone 

découver t d a n s la vo i tu re avai t é té uti l isé p a r le r e q u é r a n t . 

2. Les poursuites pénales intentées contre le requérant 

a) La p r o c é d u r e d e v a n t l e t r i b u n a l d ' a r r o n d i s s e m e n t 

Le 28 avril 1995, l e n d e m a i n de son a r r e s t a t i o n , le r e q u é r a n t fut p lacé 

en g a r d e à vue (inverzekeringstelling) sur la base des c h a r g e s s u i v a n t e s : 
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associa t ion de ma l f a i t eu r s , possession de qua t r e -v ing t - t r e i ze kilos de 

cocaïne et d ' a r m e s , de m u n i t i o n s et de m a t i è r e s h a u t e m e n t explosives 

découver t e s d a n s la maison de la N e w t o n s t r a a t , et d é t e n t i o n du pistolet 

et des m u n i t i o n s qu ' i l avait sur lui au m o m e n t de son a r r e s t a t i o n . 

Le 1 e r m a i 1995, le j u g e d ' i n s t ruc t i on (rechter-commissaris) o r d o n n a son 

p l a c e m e n t en d é t e n t i o n provisoire (inbeivaringstelling). 

Le 4 ma i 1995, ap rès une a u d i e n c e t e n u e à huis clos, le t r i buna l 

d ' a r r o n d i s s e m e n t (Arrondissementsrechtbank) d ' A m s t e r d a m déc ida son 

m a i n t i e n en d é t e n t i o n provisoire (gevangenhouding). 

Le r e q u é r a n t i n t e r j e t a appe l de la décision. Le 31 ma i 1995, ap r è s une 

aud ience t e n u e à huis clos, la cour d ' appe l d ' A m s t e r d a m inf i rma la 

décis ion e n t r e p r i s e et o r d o n n a la r emise en l iber té de l ' i n té ressé . 

Le procès s 'ouvrit le 25 ju i l le t 1995. Le r e q u é r a n t c o n t e s t a en bloc les 

accusa t ions po r t ée s con t re lui. 

Be l infan te , l 'occupant de la ma i son de la N e w t o n s t r a a t , fut e n t e n d u 

c o m m e t é m o i n . Il déc l a r a qu ' i l n ' é t a i t pas vrai q u e le r e q u é r a n t eût livré 

des a r m e s à son domici le en u t i l i san t u n e T o y o t a L a n d C r u i s e r . M. Kok 

n 'avai t r ien à voir avec les a r m e s . D e u x a u t r e s individus, qu ' i l refusa de 

n o m m e r (il avai t l u i - m ê m e la q u a l i t é de p r é v e n u en r a p p o r t avec ces 

o p é r a t i o n s ) , ava ien t livré les a r m e s en u t i l i sant une fou rgonne t t e 

(bestelbus). Si le r e q u é r a n t s 'é ta i t r e n d u à son domici le à lui, Be l in fan te , 

c 'é ta i t p o u r r é c u p é r e r avan t de p a r t i r en vacances un é q u i p e m e n t de 

p longée qu' i l avait laissé là. Il se pouvai t qu ' i l eû t touché d ' a u t r e s objets 

à ce t t e occasion, y la i ssant ainsi ses e m p r e i n t e s d ig i ta les . 

B lanker , le p r o p r i é t a i r e de l 'Audi, fut é g a l e m e n t e n t e n d u c o m m e 

t é m o i n . 11 déc l a r a q u e sa f e m m e posséda i t u n e Toyo ta L a n d Cru i se r 

e n r e g i s t r é e à son n o m depu is le 7 ju i l le t 1994 et n ia q u e le véhicule eût 

é t é p r ê t é à q u i c o n q u e a p r è s c e t t e d a t e . Il a f f i rma ne pas c o n n a î t r e le 

r e q u é r a n t et c o n t e s t a l 'avoir r e n c o n t r é sur un vol à d e s t i n a t i o n des E ta t s -

U n i s . 

A la d e m a n d e du p r o c u r e u r , le t r i b u n a l d ' a r r o n d i s s e m e n t é tabl i t un 

procès-verbal d is t inct des déc l a r a t i ons de Bel infante et de B lanke r , afin 

d ' é t aye r d ' éven tue l l e s pour su i t e s s u b s é q u e n t e s p o u r pa r ju re . La C o u r n 'a 

pas é té in formée d ' u n e q u e l c o n q u e p r o c é d u r e u l t é r i e u r e à cet éga rd . 

E g a l e m e n t à la d e m a n d e du p r o c u r e u r , le t r i buna l d ' a r r o n d i s s e m e n t 

d é c e r n a u n m a n d a t de dépôt con t r e le r e q u é r a n t à l ' issue de l ' audience . 

Il mot iva sa décis ion p a r le fait qu ' i l r e s so r t a i t des in fo rma t ions v e n u e s au 

j o u r depu i s le 31 m a i 1995, d a t e à laquel le la cour d ' appe l avai t o rdonné 

l ' é l a rg i s semen t d e l ' in té ressé , qu ' i l y avai t u n d é b u t de p reuves c o n t r e ce 

d e r n i e r et qu ' i l r i squa i t de se sous t r a i r e à la j u s t i ce et de récidiver . 

Le t r i buna l d ' a r r o n d i s s e m e n t renvoya alors l 'affaire au j u g e 

d ' i n s t ruc t ion afin qu ' i l e n t e n d î t c o m m e t émoin l ' i n fo rma teu r a n o n y m e . 

Le 28 ju i l le t 1995, le p r o c u r e u r ad re s sa au juge d ' i n s t ruc t ion une 

d e m a n d e d ' aud i t ion sous le couver t de l ' anonymat d ' un t é m o i n m e n a c é . 
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U n e copie de ce d o c u m e n t , qu i renvoie d ' une m a n i è r e g é n é r a l e aux 

ar t ic les 226a-226f d u code de p r o c é d u r e péna l e (Welboek van 

Strafvordering) mais ne d o n n e a u c u n e indica t ion c o n c e r n a n t le t é m o i n lui-

m ê m e , fut c o m m u n i q u é e à la dé fense . 

Le 10 aoû t 1995, le j u g e d ' i n s t ruc t i on F a b e r e n t e n d i t le r e q u é r a n t et le 

p r o c u r e u r avant de r e n d r e sa décis ion. C o n v o q u é à l ' aud ience , l 'avocat de 

M . Kok s 'abs t in t d e c o m p a r a î t r e . Le r e q u é r a n t l u i - m ê m e soumi t une 

déc l a r a t i on écr i te . Il c o n t e s t a q u e le t é m o i n cou rû t le m o i n d r e r i sque et 

af f i rma qu ' i l n 'ava i t m e n a c é p e r s o n n e et n 'avai t j a m a i s é té c o n d a m n é 

pour u n e infract ion i m p l i q u a n t l 'usage de la violence. 

Le m ê m e j o u r , le j u g e d ' in s t ruc t ion F a b e r o r d o n n a le m a i n t i e n de 

l ' anonymat du t émoin au mot i f q u e celui-ci é t a i t r é e l l e m e n t m e n a c é . Il 

s ' e x p r i m a ainsi à cet égard : 

« C o n s i d é r a n t q u ' e u é g a r d a u x d é c l a r a t i o n s f a i t e s p a r le t é m o i n à [la p o l i c e ] , t e l l e s 

qu'elles o n t é t é r a p p o r t é e s a u j u g e d ' i n s t r u c t i o n p a r le [po l ic ie r ] J . C . van Looi jcn , a in s i 

q u ' à la d é c l a r a t i o n l a i t e p a r le t é m o i n a u j u g e d ' i n s t r u c t i o n , t e l l e q u ' e l l e se t r o u v e 

r a p p o r t é e clans m o n p r o c è s - v e r b a l d e c o n s t a t a t i o n s \proces-verbaal van bevindingeti], le 

t é m o i n a d e s r a i s o n s p l a u s i b l e s d e c r a i n d r e p o u r sa v ie , s a s a n t é , sa s é c u r i t é ou ce l le de 

se s p r o c h e s . >> 

Le procès-verba l d e c o n s t a t a t i o n s m e n t i o n n é d a n s la décision du j u g e 

F a b e r c o m p o r t e le p a s s a g e su ivant : 

« J ' a i i n f o r m é c e t t e p e r s o n n e d e s q u e s t i o n s a u su je t d e s q u e l l e s j e s o u h a i t a i s 

l ' i n t e r r o g e r et l 'ai i nv i t ée à d i r e p o u r q u o i el le s o u h a i t a i t g a r d e r l ' a n o n y m a t . 

E l le m ' a r é p o n d u qu'elle ava i t e n t e n d u d i r e a u su je t d e l ' a ccuse [ c ' e s t - à - d i r e d u 

r e q u é r a n t ] e t de s o n ce rc l e d ' a m i s d e s c h o s e s d o n t il r e s s o r t i r a i t q u e t o u s son t m ê l é s à 

d e s h i s t o i r e s l o u c h e s [duhtere j>raktijken\. Il s e m b l e q u e l ' a c c u s é f a s se p a r t i e d u m i l i e u . 

T o u t ce l a , a j o u t é à ce q u e la p e r s o n n e a vu et à p r o p o s d e q u o i e l le va fa i re u n e 

d é c l a r a t i o n , à s a v o i r q u e d e s p e r s o n n e s a u n o m b r e d e s q u e l l e s f i gu ra i t l ' a c c u s é 

p o s s è d e n t d e n o m b r e u s e s a r m e s à feu d e g r o s c a l i b r e , s u s c i t e d e vives c r a i n t e s de la 

p a r t de la p e r s o n n e . D e p l u s , ce l le-c i a é g a l e m e n t fou rn i u n e d e s c r i p t i o n d e sa 

s i t u a t i o n , d a n s l a q u e l l e e l le se s e n t v u l n é r a b l e . El le r e d o u t e u n e a t t e i n t e d r a s t i q u e à sa 

vie p e r s o n n e l l e si son i d e n t i t é v i en t à ê t r e c o n n u e de l ' accusé et d e son c e r c l e d ' a m i s . 

L a p e r s o n n e m ' a i n f o r m é q u ' e l l e n ' é t a i t a b s o l u m e n t p a s p r ê l e à t é m o i g n e r s o u s s o n 

p r o p r e n o m . E n m a q u a l i t é de j u g e d ' i n s t r u c t i o n , je lui ai d e m a n d é si e l le ava i t d e s 

a n t é c é d e n t s j u d i c i a i r e s [strafrechtelijke anlecedenlen] e t s'il e x i s t a i t u n e r e l a t i o n e n t r e e l l e -

m ê m e et l ' a c c u s é , p u i s j ' a i a b o r d é la q u e s t i o n d e sa r é p u t a t i o n et de sa s i t u a t i o n 

f a m i l i a l e . 

L a p e r s o n n e m ' a d o n n é l ' i m p r e s s i o n d ' ê t r e f iable e t é q u i l i b r é e . J 'a i d e m a n d é son avis 

a u gre f f ie r , q u i a a b o n d e d a n s m o n s e n s . 

A p r è s l ' a u d i t i o n , [le po l i c i e r ] J . C . v a n Looi jcn (...) m ' a i n f o r m é d e la s i t u a t i o n d e la 

p e r s o n n e p r é c i t é e . C e q u ' i l m ' a d i t c o r r e s p o n d à ce q u e la p e r s o n n e m ' a d é c l a r é e l l e -

m ê m e , e t confirme la v u l n é r a b i l i t é d e sa s i t u a t i o n . » 

Le 21 aoû t 1995, l 'avocat du r e q u é r a n t in te r j e t a appe l de la décision du 

juge d ' in s t ruc t ion . Le r e q u é r a n t l u i - m ê m e en fit a u t a n t le l e n d e m a i n . 
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Tou jours le 21 aoû t 1995, le j u g e d ' in s t ruc t ion F a b e r écrivit à l 'avocat 

du r e q u é r a n t p o u r l ' in former de son i n t e n t i o n d ' e n t e n d r e le t émo in 

a n o n y m e le 26 aoû t . L ' aud i t ion devait avoir lieu d a n s u n e pièce à 

l ' i n t é r i eu r de laque l le , o u t r e le t é m o i n et l u i - m ê m e , se t rouve ra i en t le 

greffier et le policier V a n Looijen. C e d e r n i e r a u r a i t la possibil i té de 

l 'a ider à d é t e r m i n e r les q u e s t i o n s devan t ê t r e é c a r t é e s p o u r a s su re r la 

sécur i t é du t é m o i n . 

Le 24 août 1995, l 'avocat du r e q u é r a n t écrivit au j u g e d ' i n s t ruc t ion pour 

lui faire p a r t de ses object ions à la p ré sence du policier V a n Looijen d a n s 

la m ê m e pièce q u e le t é m o i n a n o n y m e et p o u r lui d e m a n d e r de n ' au to r i s e r 

p e r s o n n e d ' a u t r e q u e le t é m o i n , le greffier et l u i - m ê m e à ê t r e p r é s e n t lors 

de l ' audi t ion du t émo in . 

U n e c h a m b r e de trois j u g e s du t r i b u n a l d ' a r r o n d i s s e m e n t t int une 

aud ience à huis clos le 25 aoû t 1995. Le r e q u é r a n t c o m p a r u t en p e r s o n n e , 

ass is té de son avocat . Il sollicita un a j o u r n e m e n t , au mot i f qu ' i l n 'ava i t é té 

informé de la d a t e de l ' audience que le jour p récéden l el qu'i l n'avait pas 

eu le t e m p s de conférer avec son avocat . Le t r i b u n a l r e j e t a sa r e q u ê t e , 

e s t i m a n t q u e , d e p u i s l ' i n t roduc t ion de son recours t rois j o u r s a u p a r a v a n t , 

l ' in té ressé avai t eu le t e m p s de consu l t e r son avocat . L ' aud i ence eu t alors 

lieu. 

Le j o u r m ê m e , le t r i b u n a l d ' a r r o n d i s s e m e n t re je ta le r ecours du 

r e q u é r a n t . Les motifs de sa décis ion c o m p o r t e n t le passage suivant : 

« L ' a v o c a t a fait va lo i r à h u i s clos q u e , c o n t r a i r e m e n t à ce q u ' a v a i e n t d é c i d é le t r i b u n a l 

d ' a r r o n d i s s e m e n t et la c o u r d ' a p p e l d ' A m s t e r d a m d a n s d e s a f fa i r e s a n a l o g u e s , il y avai t 

l ieu e n l ' e s p è c e d ' e x a m i n e r n o n s e u l e m e n t le c a r a c t è r e r a i s o n n a b l e m a i s é g a l e m e n t le 

b i e n - f o n d é de la d é c i s i o n d u j u g e d ' i n s t r u c t i o n [niel alleen marginaal, (loch ook inhoudelijk 

aient le wordtn geloetsl}. 

L e t r i b u n a l d ' a r r o n d i s s e m e n t ne j u g e p a s n é c e s s a i r e d e se p e n c h e r s u r le b i e n - f o n d é 

d e la d é c i s i o n r e n d u e p a r le j u g e d ' i n s t r u c t i o n et) l ' e s p è c e . L e d i t m a g i s t r a l a 

s u f f i s a m m e n t é t u d i é les r a i s o n s m i l i t a n t e n f aveu r d u m a i n t i e n d e l ' a n o n y m a t du 

t é m o i n . L e t r i b u n a l d ' a r r o n d i s s e m e n t c o n s i d è r e à c e t é g a r d q u ' i l r e s s o r t d u p r o c è s -

v e r b a l d e c o n s t a t a t i o n s é t a b l i p a r le j u g e d ' i n s t r u c t i o n q u e le t é m o i n se t r o u v e d a n s 

u n e s i t u a t i o n v u l n é r a b l e , c i r c o n s t a n c e d o n t le j u g e d ' i n s t r u c t i o n a pu s ' a s s u r e r en 

r e c u e i l l a n t d e s i n f o r m a t i o n s d e la p a r t d e [ l ' a g e n t d e po l i ce ] J . C . v a n Loo i j en . L a 

d e m a n d e f o r m é e p a r l ' avoca t d e l ' a c c u s é do i t d o n c ê t r e r e j e t é e . 

Le t r i b u n a l d ' a r r o n d i s s e m e n t j u g e p l a u s i b l e [aannemelijk], s u r la b a s e d u p r o c è s - v e r b a l 

d e c o n s t a t a t i o n s , d u c o n t e n u de la d é c l a r a t i o n fa i t e p a r J . C . v a n Loo i j en lors de 

l ' a u d i e n c e publique d e v a n t la c o u r d ' a p p e l d ' A m s t e r d a m le 18 jui l le t 1995 e l d e la 

n a t u r e et de l ' i m p o r t a n c e d e s i n f r a c t i o n s q u i s o n t r e p r o c h é e s à l ' a c c u s é , cjue le t é m o i n 

a d e s r a i s o n s d e c r a i n d r e p o u r s a v ie , sa s a n t é , sa s é c u r i t é et ce l l e d e ses p r o c h e s . 

A u s s i e s t - ce à b o n d r o i t q u e le t é m o i n s 'es t vu a c c o r d e r le s t a t u t d e t é m o i n m e n a c e . Le 

r e c o u r s d i r i g e c o n t r e la d é c i s i o n d u j u g e d ' i n s t r u c t i o n do i t d o n c ê t r e r e j e t é . » 

Le t é m o i n a n o n y m e fut e n t e n d u le j o u r su ivant . Il dut p r ê t e r s e r m e n t 

avan t de dépose r . Il ressor t du procès-verbal é tab l i pa r le juge 



640 DÉCISION KOK c. PAYS-BAS 

d ' i n s t ruc t i on à ce t t e occasion q u ' e n d e h o r s du j u g e d ' i n s t ruc t ion et du 

greffier se t rouva i en t p r é s e n t s d a n s la m ê m e pièce q u e le t é m o i n d e u x 

pol ic ie rs : l 'un, V a n Es, qui a s su ra i t la régie son, l ' au t r e , De W a a r t , qu i 

agissai t c o m m e a u d i t e u r (toehoorder). Le p r o c u r e u r , l 'avocat du r e q u é r a n t , 

un policier a s s u r a n t la rég ie son et le p r o c u r e u r g é n é r a l p rès la cour 

d ' appe l d ' A m s t e r d a m , qu i agissai t c o m m e a u d i t e u r , se t rouva ien t d a n s 

u n e a u t r e p ièce . Le responsab le de la l iaison sonore avai t mis en p lace u n 

sys tème de d é f o r m a t i o n de la voix. C h a q u e r éponse du t é m o i n é ta i t t ou t 

d ' abord e n t e n d u e par le j u g e d ' i n s t ruc t ion sans q u e la l iaison sonore fût 

act ivée puis , si le j u g e d ' in s t ruc t ion e s t ima i t qu 'e l l e ne c o m p r o m e t t a i t pas 

la s écu r i t é du t é m o i n , r é p é t é e a p r è s r é t a b l i s s e m e n t de la l iaison sonore , d e 

façon q u e les p e r s o n n e s p r é s e n t e s d a n s l ' au t r e pièce pussen t e n t e n d r e . 

Le procès-verbal du j u g e d ' ins t ruc t ion c o m p o r t e le passage suivant : 

« E n m a q u a l i t é d e j u g e d ' i n s t r u c t i o n , j e m e su i s e n t r e t e n u a v e c le t é m o i n , e n 

p r é s e n c e d u gre f f ie r , M . D . J a n s c n , t a n t d a n s le c a d r e d e la p r o c é d u r e p r é v u e p a r 

l ' a r t i c l e 2 2 6 a § 2 d u c o d e d e p r o c é d u r e p é n a l e q u ' a v a n t l ' a u d i t i o n . Les d e u x fois, les 

r a i s o n s p o u r l e s q u e l l e s le t é m o i n s o u h a i t a i t c o n s e r v e r l ' a n o n y m a t o n t é t é d i s c u t é e s . E a 

p r e m i è r e fois, le t é m o i n p a r u t p r é o c c u p é p a r le r i s q u e d e voi r son i d e n t i t é r é v é l é e . A v a n t 

l ' a u d i t i o n , il p a r u t r a s s u r é p a r les m e s u r e s q u i a v a i e n t é t é p r i s e s p o u r é v i t e r la 

d i v u l g a t i o n de son i d e n t i t é . 

Le t é m o i n n o u s a p a r u à n o u s , j u g e d ' i n s t r u c t i o n e t g r e f f i e r , d i r e c t , f r anc cl s o b r e . 

Eu é g a r d a u x r é p o n s e s f o u r n i e s p a r lui lors d e s d e u x e n t r e t i e n s p r é c i t é s , à la m a n i è r e 

d o n t il s 'est c o m p o r t é et à la façon d o n t s ' e s t déroulée l ' a u d i t i o n , n o u s , j u g e d ' i n s t r u c t i o n 

et g re f f i e r , s o m m e s p a r v e n u s à la c o n c l u s i o n q u e le t é m o i n p a r a î t fiable.» 

L 'avocat du r e q u é r a n t avait a u p a r a v a n t soumis qua t re -v ing t -d ix 

ques t i ons p a r voie de té lécopie . Le procès-verbal du j u g e d ' i n s t ruc t ion 

é tabl i t la liste de celles p a r m i elles qu i furent é c a r t é e s , avec m e n t i o n des 

motifs pour lesquels elles ne p u r e n t ê t r e posées à l 'accusé (la p lupa r t du 

t e m p s , il s 'agissai t d 'un m a n q u e de p e r t i n e n c e ou d 'un r i sque pour la 

sécur i t é du t é m o i n ) . 

Le t é m o i n décrivi t le r e q u é r a n t c o m m e « un h o m m e de g r a n d e tai l le , aux 

cheveux blonds et l é g è r e m e n t bouclés , de corpu lence mince , âgé 

a p p a r e m m e n t d ' une t r e n t a i n e d ' a n n é e s , aux cheveux n o r m a u x , avec u n 

d é b u t de calvit ie au -dessus des t e m p e s (een beetje inhammen), s ans l u n e t t e s 

ni m o u s t a c h e s » . Le t é m o i n avai t r e c o n n u le r e q u é r a n t a lors q u e celui-ci 

é ta i t en t r a in de d é c h a r g e r des a r m e s emba l l ée s d a n s des sacs en p la s t ique 

et des sacs de sport et d a n s une lourde ma l l e . Posée pa r l ' accusa t ion , la 

ques t ion de savoir si le t é m o i n connaissa i t le r e q u é r a n t fut é ca r t é e , à cause 

du r i sque qu 'e l l e pouvai t r e p r é s e n t e r p o u r la sécur i t é du t émo in . Posée pa r 

la défense , celle de savoir quel j o u r de la s e m a i n e le t é m o i n avait vu le 

r e q u é r a n t d é c h a r g e r les a r m e s fut elle aussi r epoussée , p o u r la m ê m e 

raison. L ' aud i t ion d u r a de midi à 16 h 10. P e n d a n t son d é r o u l e m e n t , le 

t é m o i n fit u n c roquis r e p r é s e n t a n t le véhicule qu i avai t é t é ut i l isé p o u r le 

t r a n s p o r t des a r m e s . Le d o c u m e n t fut t r a n s m i s pa r té lécopie clans la pièce 
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où se t rouva ien t l 'avocat du r e q u é r a n t et le p r o c u r e u r . Le véhicule dess iné 

é ta i t u n e f o u r g o n n e t t e don t la l igne différait v i s ib lement de celle d ' une 

Toyo ta L a n d C r u i s e r : son capot é ta i t p lu tô t p longean t et il n 'y avai t pas de 

roue de secours à l ' a r r i è re . 

Le 20 s e p t e m b r e 1995, l 'avocat de Blanker écrivit àce lu i du r e q u é r a n t pour 

lui dire que lorsqu'i l avait é té in te r rogé par la police en p résence du p rocu reu r 

généra l et du p rocureur , le t émo in anonyme avait précisé q u e les a r m e s 

avaient é té livrées « e n t r e le I e ' et le 7 ju i l le t [1994]». Il avait fourni ce t te 

informat ion ap rès q u e l 'observat ion eut é té faite que selon le ca l endr i e r « l a 

p r e m i è r e s ema ine de ju i l l e t» s 'é talai t , en 1994, du l ' r a u 3 juillet. 

Le 5 oc tobre 1995, l 'avocat du r e q u é r a n t écrivit au p r o c u r e u r pour 

d e m a n d e r l ' aud i t ion de t é m o i n s s u p p l é m e n t a i r e s . P a r m i ceux-ci 

figuraient l ' épouse de B lanker , p r o p r i é t a i r e d e la Toyo ta L a n d C r u i s e r 

supposée avoir é té ut i l isée p o u r t r a n s p o r t e r les a r m e s , et le j u g e 

d ' i n s t ruc t ion Fabe r . L 'avocat précisa i t q u e sa d e m a n d e visait à 

d é t e r m i n e r avec d a v a n t a g e de précis ion la d a t e à laquel le la l ivraison des 

a r m e s avai t eu lieu, de m a n i è r e à é tab l i r u n alibi p o u r son cl ient . 

Le procès devan t le t r i buna l d ' a r r o n d i s s e m e n t d ' A m s t e r d a m repr i t le 

10 oc tobre 1995. Le j u g e d ' i n s t ruc t i on F a b e r fut e n t e n d u c o m m e témoin . Il 

pe r s i s t a d a n s son refus de m e n t i o n n e r la d a t e à laque l le , d ' a p r è s le t émo in 

a n o n y m e , les a r m e s ava ien t é té l ivrées (ar t ic le 219a du code d e p r o c é d u r e 

péna l e - Wetboek van Strafvordering). Ce la fut accep té p a r le t r ibuna l 

d ' a r r o n d i s s e m e n t , qu i cons idé ra qu ' i l é ta i t d a n s la n a t u r e des choses que 

seul le j u g e d ' i n s t ruc t ion pû t déc ide r si pare i l refus é ta i t nécessa i r e . 

B l a n k e r fut e n t e n d u c o m m e t é m o i n au sujet du véhicule - d ' ap rè s lui 

u n e Toyo ta Land C r u i s e r - ut i l isé pour la l ivraison. Il a f f i rma q u e sa 

f e m m e n ' é t a i t devenue p r o p r i é t a i r e de pare i l véhicule q u e le 7 ju i l le t 1994. 

Le policier V a n Looijen fut e n t e n d u c o m m e t é m o i n . Il déc la ra ne pas 

ignore r q u e le t é m o i n a n o n y m e avait affirmé au j u g e d ' i n s t ruc t ion q u e les 

a r m e s ava ien t é té l ivrées au d é b u t du mois de ju i l le t 1994, mais se dit 

p e r s u a d é que le t émo in a n o n y m e se t r o m p a i t sur la d a t e . Le p ré s iden t du 

t r i b u n a l d ' a r r o n d i s s e m e n t é c a r t a u n e q u e s t i o n re la t ive au j o u r d e la 

s e m a i n e auque l les a r m e s ava ien t é té l ivrées. Le n u m é r o 

d ' i m m a t r i c u l a t i o n du véhicule ut i l isé fut ind iqué p a r le t é m o i n a n o n y m e 

à un agen t du Service des r e n s e i g n e m e n t s c r imine l s , qui t r a n s m i t 

l ' in format ion au policier V a n Looijen. Le p ré s iden t du t r ibuna l 

d ' a r r o n d i s s e m e n t a ccep t a le refus de M. van Looijen de d ivu lguer le nom 

de l ' agent conce rné . 

Le t r i buna l d ' a r r o n d i s s e m e n t v is ionna u n e b a n d e vidéo confec t ionnée à 

p a r t i r de p lus ieurs bandes t rouvées d a n s la ma i son de Dona ld Groen . 

Celles-ci m o n t r a i e n t un g r o u p e de p e r s o n n e s à d i f férents end ro i t s aux 

Pays-Bas , d a n s le Sud de l 'Espagne et en t r a in d 'e f fec tuer u n voyage à 

Dé t ro i t afin d ' a s s i s t e r à la coupe du m o n d e de football. De t e m p s à a u t r e , 

des a r m e s a p p a r a i s s a i e n t . O n voyait f r é q u e m m e n t les m e m b r e s du g roupe 
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b r a n d i r un p is to le t . Le r e q u é r a n t appa ra i s sa i t sur p lus i eu r s p lans , coiffé 

d ' u n e c a s q u e t t e de b a s e - b a i l ; on l ' apercevai t en c o m p a g n i e d e B l a n k e r 

lors du voyage à Dé t ro i t et , à un m o m e n t , on voyait B l a n k e r se m e t t r e à 

r i re à la su i te d ' une r e m a r q u e fo rmulée pa r lui. 

Le r e q u é r a n t déc la ra , e n t r e a u t r e s , qu ' i l é t a i t allé en E s p a g n e à la fin 

du mois de j u i n 1994 m a i s qu' i l é ta i t r e n t r é aux Pays-Bas le 9 ou le 

10 juillet . Il r e connu t en o u t r e qu ' i l po r t a i t un pistolet et des m u n i t i o n s 

lors de son a r r e s t a t i o n le 27 avril 1995. En r evanche , il nia avoir j o u é le 

m o i n d r e rôle d a n s la l ivraison des a r m e s à la ma i son de la N e w t o n s t r a a t . 

11 avait laissé chez Bel infan te un é q u i p e m e n t de p longée qu ' i l é ta i t allé 

r é c u p é r e r p e n d a n t l 'é té 1994 avan t d e p a r t i r en vacances . C ' e s t ce qu i 

expl iqua i t la p r é s e n c e de ses e m p r e i n t e s sur les sacs poubel le . Il aff i rma 

ne pas c o n n a î t r e B lanker . 

Les t é m o i n s furent i n t e r r o g é s au sujet de la Toyo ta Land C r u i s e r . 

Lors de sa p la idoi r ie devan t le t r i buna l d ' a r r o n d i s s e m e n t , l 'avocat du 

r e q u é r a n t fit obse rve r q u e le seul é l é m e n t concre t p e r m e t t a n t de croire à 

la fiabilité du t é m o i n a n o n y m e é ta i t la dépos i t ion du policier V a n Looijen 

sur laquel le le j u g e d ' i n s t ruc t ion s 'é ta i t appuyé pour se forger son opinion 

pe r sonne l l e . Il p r o t e s t a é g a l e m e n t con t r e le refus d ' a u t o r i s e r le t émo in 

a n o n y m e à d o n n e r la d a t e à laque l le les a r m e s ava ien t é t é l ivrées , ce qu i 

r enda i t impossible la vérif icat ion de l'alibi du r e q u é r a n t . L 'avocat 

s ' é tend i t l o n g u e m e n t sur cet alibi . Il m e n t i o n n a ainsi la Toyo ta L a n d 

Cru i se r , qu i , d ' ap rè s lui, ne pouvai t pas avoir é t é le véhicule ut i l isé p o u r 

la livraison des a r m e s , et re leva q u e la desc r ip t ion de l ' h o m m e identif ié 

pa r le t émo in a n o n y m e c o m m e é t an t le r e q u é r a n t ne co r re sponda i t pas 

du tout à son cl ient , qui é ta i t tou t à fait chauve . L 'avocat aff i rma 

é g a l e m e n t q u e M. Kok n 'avai t r ien à voir avec la cocaïne , ni avec 

l ' i m p o r t a n t e s o m m e d ' a r g e n t t rouvée d a n s l 'Audi. 

Le 24 oc tob re 1995, le t r i b u n a l rég iona l r end i t u n j u g e m e n t aux t e r m e s 

d u q u e l le r e q u é r a n t é ta i t r e c o n n u coupab le de l ' ensemble des cha rges 

po r t ée s con t re lui. L ' i n t é re s sé écopa de six ans d ' e m p r i s o n n e m e n t . Le 

pistolet et les m u n i t i o n s t rouvés en sa possession lors de son a r r e s t a t i o n 

furent r e t i r é s de la c i rcu la t ion (onttrokken aan het verkeer) et l ' a rgen t t rouvé 

d a n s l 'Audi fut confisqué (verbeurd verklaard). 

b) La p r o c é d u r e d e v a n t la c o u r d ' a p p e l 

Le r e q u é r a n t a t t a q u a la décision devan t la cour d ' appe l d ' A m s t e r d a m . 

Le 14 avril 1996, le d o c t e u r W A . W a g e n a a r , professeur de 

psychologie e x p é r i m e n t a l e {psychologische functieieer) à l 'univers i té de 

Le iden , c o m m u n i q u a au conseil du r e q u é r a n t u n r a p p o r t qu ' i l avait 

é tabl i a p r è s avoir é tud i é la b a n d e vidéo. Il avait abou t i à la 

conclus ion q u e , te l les qu ' e l l e s r e s s o r t a i e n t d e la b a n d e vidéo, les 

i n t e r ac t ions e n t r e le r e q u é r a n t et B lanke r d o n n a i e n t à p e n s e r q u e les 
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in té ressés se conna i s sa ien t de vue mais qu' i l é ta i t é g a l e m e n t possible 

qu ' i l s ne se souvinssent pas l 'un de l ' au t r e , c o m m e le r e q u é r a n t 

l 'aff irmait . 

Le procès d e v a n t la cour d ' appe l s 'ouvrit le 3 ma i 1996. Le v e n d e u r de 

vo i tures d 'occasion qui avait vendu la Toyota L a n d C r u i s e r à la f e m m e 

de Blanker fut e n t e n d u c o m m e t é m o i n . Il a f f i rma q u e la ven t e du 

véhicule avait eu lieu le 6 ju i l le t 1994. Le r e q u é r a n t déc la ra une 

nouvel le fois qu ' i l ne connaissa i t pas B lanke r avant le procès . Il se 

défendi t é g a l e m e n t d 'avoir r ien eu à voir avec la l ivraison des a r m e s et 

de la c o c a ï n e : le 22 ju i l le t 1994, il s 'é ta i t r e n d u au domici le de 

Bel infan te d a n s la N e w t o n s t r a a t afin de r é c u p é r e r son é q u i p e m e n t de 

p longée , ap r è s quoi il é ta i t pa r t i en vacances . E n t e n d u c o m m e t émo in , 

le policier V a n Looijen conf i rma la déc l a r a t i on qu ' i l avait faite 

a n t é r i e u r e m e n t . L o r s q u e la défense p r o t e s t a c o n t r e l 'absence dans le 

doss ier du r appor t re la t i f aux e m p r e i n t e s re levées d a n s la Toyo ta Land 

C r u i s e r , le p r o c u r e u r g é n é r a l déc la ra q u ' a u c u n e e m p r e i n t e explo i tab le 

n 'ava i t é té re levée . C e r t a i n e s p a r t i e s de la b a n d e vidéo confect ionnée à 

p a r t i r des a u t r e s furen t p ro je tées en a u d i e n c e pub l ique . La défense 

d e m a n d a é g a l e m e n t , e n t r e a u t r e s , l ' audi t ion c o m m e t é m o i n du j u g e 

d ' in s t ruc t ion Fabe r . La cour d ' appe l fit d ro i t à ce t t e d e m a n d e , 

a j o u r n a n t le p rocès au 28 m a i 1996. 

In f i rman t la décision r e n d u e p a r le t r i buna l d ' a r r o n d i s s e m e n t le 

25 ju i l le t 1995, la cour d ' appe l o r d o n n a la r e m i s e en l iber té du r e q u é r a n t 

au mot i f q u e les é l é m e n t s nouveaux sur lesquels le t r i buna l 

d ' a r r o n d i s s e m e n t s 'é ta i t appuyé n ' é t a i e n t pas de n a t u r e à jus t i f i e r sa 

décision de m a i n t e n i r l 'accusé en d é t e n t i o n provisoire . 

Le procès repr i t le 28 m a i 1996. Le j u g e d ' i n s t ruc t ion F a b e r ne 

c o m p a r u t pa s . U n expe r t en explosifs de l ' a r m é e fut e n t e n d u c o m m e 

t é m o i n t e c h n i q u e . U n policier qui avait assis té à la saisie de la cocaïne e t 

des a r m e s d a n s la ma i son de la N e w t o n s t r a a t le 3 aoû t 1994 m o n t r a 

q u e l q u e s - u n s des sacs poubel le . D ' a p r è s le c o m p t e r e n d u officiel de 

l ' aud ience , tel qu ' i l fut d ic té pa r le p r é s i d e n t de la cour d ' appe l , il 

s 'agissai t de sacs en p la s t ique gr is . T ro i s d ' e n t r e eux p o r t a i e n t les 

e m p r e i n t e s d igi ta les du r e q u é r a n t . C e r t a i n s p o r t a i e n t tou jours des t r aces 

de r u b a n adhésif. L ' expe r t de la police déc l a r a q u e les sacs poubel le 

ava ien t servi à e m b a l l e r les a r m e s à feu et q u e tous les objets 

suscept ib les de p o r t e r des e m p r e i n t e s ava ien t fait l 'objet d ' un cont rô le en 

ce sens . U n é q u i p e m e n t de p longée avait é g a l e m e n t é té t rouvé . 

Le procès se poursuiv i t le 15 oc tobre 1996. Le j u g e d ' in s t ruc t ion F a b e r 

t é m o i g n a . Sa dépos i t ion , te l le qu 'e l l e figure d a n s le c o m p t e r e n d u de 

l ' aud ience , c o m p o r t e le passage suivant : 

« V o u s m e d e m a n d e z c o m m e n t j e su i s a r r i v é à la c o n c l u s i o n q u e ce t é m o i n a n o n y m e 

é t a i t fiable, c o m m e j e l 'ai i n d i q u é d a n s le p r o c è s - v e r b a l r e l a t i f à l ' a u d i t i o n d u 26 a o û t 1995. 
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J ' a i d i s c u t e l o n g u e m e n t avec le t é m o i n . Sa m a n i è r e d e r é a g i r m o n t r a i t q u ' i l é t a i t 

i n t è g r e . J e lui ai p o s é p l u s i e u r s q u e s t i o n s s p é c i a l e m e n t d e s t i n é e s à c o n t r ô l e r s a fiabilité. 

J ' a i r e l e v é p e n d a n t l ' a u d i t i o n l ' e x i s t e n c e d ' u n e c e r t a i n e d i s p a r i t é e n t r e u n e 

f o u r g o n n e t t e et u n « v é h i c u l e t ou t t e r r a i n » , m a i s ce la ne m ' a p a s a m e n é à d o u t e r d e la 

fiabilité d u t é m o i n . A p r è s t o u t , c h a c u n d é c r i t les c h o s e s à s a m a n i è r e . 

(...) 

J e r é p o n d r a i c o m m e sui t a u x q u e s t i o n s p o s é e s p a r l ' avoca t d e l ' a ccusé : 

Au d é b u t de l ' a u d i t i o n , le t é m o i n a f f i r m a ne p a s savo i r e x a c t e m e n t q u a n d la l i v ra i son 

avai t eu l i eu . P l u s t a r d d a n s la j o u r n é e , il d é c l a r a se s o u v e n i r q u e la l i v ra i son ava i t e u 

l ieu d a n s la p é r i o d e d u 1" a u 7 j u i l l e t 1994. J ' a i m e n é e n l ' e s p a c e d ' u n e j o u r n é e les 

a u d i t i o n s d a n s l ' a f fa i re d u c o a c c u s é B l a n k c r , p u i s d a n s ce l l e d e l ' a c c u s é d o n t il s ' ag i t en 

l ' e s p è c e [ c ' e s t - à - d i r e le r e q u é r a n t ] . J e n e p u i s p l u s à p r é s e n t m e r a p p e l e r e x a c t e m e n t 

t o u t e s les d i f f é r e n c e s d e n u a n c e s e n t r e les d e u x a u d i t i o n s . P l u s t a r d d a n s la j o u r n é e , le 

t é m o i n d é c l a r a se s o u v e n i r d ' u n c e r t a i n n o m b r e d e c h o s e s de m a n i è r e p lu s d is t inc t* ' . 

L e s c h o s e s se son t p a s s é e s d e la m a n i è r e q u e j ' a i d é c r i t e d a n s le p r o c è s - v e r b a l . J ' a i 

t e n t é d e c o n s i g n e r le m a x i m u m de c h o s e s a v e c le p l u s de p r é c i s i o n pos s ib l e . 

(...) 

J ' e s t i m e q u e le t é m o i n a é t é r a i s o n n a b l e m e n t a f f i rmat i f q u a n t à l ' é p o q u e d e la 

l iv ra i son . J e ne m e s o u v i e n s p a s a v o i r e n t e n d u la d a t e . Ce l l e -c i ne figure p a s s u r m o n 

b r o u i l l o n \kl(id\. 

La fiabilité d u t é m o i n fut é v a l u é e a v a n t le d é b u t d e l ' a u d i t i o n . 

V o u s m e d e m a n d e z m a i n t e n a n t d e p r é c i s e r les r a i s o n s t e n a n t à la p r o t e c t i o n d e la 

s o u r c e p o u r l e s q u e l l e s j ' a i i n t e r d i t q u e soi t p o s é e la q u e s t i o n [de l ' avoca t d u r e q u é r a n t ] 

r e l a t i v e à la d a t e d e la l i v ra i son . J e r e fuse d e r é p o n d r e . 

( . . . ) » 

D a n s leurs pla idoir ies finales, les avocats du r e q u é r a n t se r é f é r è r en t en 

t e r m e s g é n é r a u x à l ' ensemble des observa t ions qu i ava ien t é t é fo rmulées 

d a n s le c a d r e de la p r o c é d u r e de p r e m i è r e i n s t ance . P lus p r é c i s é m e n t , ils 

c o n t e s t è r e n t la vé rac i t é et l ' exac t i tude des déc l a r a t i ons fai tes p a r le 

t émo in a n o n y m e à la police et devan t le j u g e d ' in s t ruc t ion . Ils m i r e n t en 

exe rgue ce qu ' i ls j ugea ien t ê t r e des incons i s tances , pa r e x e m p l e e n t r e le 

véhicule décr i t pa r le t é m o i n a n o n y m e c o m m e u n e f o u r g o n n e t t e et la 

Toyo ta L a n d C r u i s e r censée avoir servi à la l ivraison, de m ê m e q u ' e n t r e 

l ' appa rence phys ique du r e q u é r a n t tel le que déc r i t e pa r le t é m o i n 

a n o n y m e et l ' appa rence phys ique rée l le de M. Kok. Pour les avocats , de 

tel les incons i s tances a u r a i e n t dû a m e n e r le j u g e d ' i n s t ruc t ion à se 

m o n t r e r p lus c i rconspect d a n s l ' appréc ia t ion de la fiabilité du t émo in . De 

surc ro î t , l 'une des pho tos saisies d a n s la ma i son de la N e w t o n s t r a a t 

m o n t r a i t un objet r e s s e m b l a n t à un fusil qu i é ta i t emba l l é d a n s des sacs 

poubel le b l e u s ; les sacs gris p r o d u i t s lors du procès n ' a p p a r a i s s a i e n t pas 

su r les pho tos . Les avocats inv i t è ren t la cour d ' appe l à s ' e x p r i m e r sur ces 

po in t s . Ils p r o t e s t è r e n t é g a l e m e n t con t r e la décis ion du j u g e d ' in s t ruc t ion 
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d ' é c a r t e r ce r t a ines ques t i ons , pa r e x e m p l e celle c o n c e r n a n t le j o u r de la 

s e m a i n e a u q u e l le t émoin a n o n y m e aff i rmait avoir ass is té a u x 

é v é n e m e n t s en ques t ion , ce qu i avai t e m p ê c h é le r e q u é r a n t d ' é t ab l i r son 

alibi. 

T o u t en a d m e t t a n t que les e m p r e i n t e s du r e q u é r a n t ava ien t é t é 

t rouvées sur p lus ieurs des sacs poube l le , la défense sou t in t q u e l 'on 

pouvai t t r ouve r à cela u n e expl ica t ion a u t r e q u e celle d ' u n e pa r t i c ipa t ion 

du r e q u é r a n t aux infract ions c o n s t a t é e s : le r e q u é r a n t et Bel infan te 

é t a i en t amis depu i s l 'enfance ; le r e q u é r a n t avai t vécu d a n s la 

m ê m e ma i son que Be l in fan te , et sa m è r e vivait d a n s l ' i m m e u b l e d 'à côté ; 

de p lus , il r enda i t souvent visite à son ami , de so r te q u e ses e m p r e i n t e s 

pouva ien t ê t r e t rouvées p a r t o u t d a n s la m a i s o n ; à un m o m e n t , le 

r e q u é r a n t avait dû c h a n g e r des sacs de place afin de t rouver son 

é q u i p e m e n t de p l o n g é e ; les a r m e s a u r a i e n t pu ê t r e r é e m b a l l é e s d a n s 

d ' a u t r e s sacs poubel le e n t r e le V'-l ju i l l e t et le 3 aoû t 1994. 

La défense aff i rma que le r e q u é r a n t n 'ava i t r ien à voir avec les objets 

découver t s d a n s l 'Audi le 22 ju i l l e t 1994. Les l e t t r e s ad re s sées à M. Kok 

n ' ava ien t pas é té ouver tes , et l ' i n té ressé ne les avai t pas encore lues . Le 

t é l é p h o n e por t ab le t rouvé d a n s la vo i tu re ne p e r m e t t a i t pas de r e m o n t e r 

a u r e q u é r a n t : il avai t é té uti l isé pa r Dona ld G r o e n . 

Enfin, la vidéo sur laque l le a p p a r a i s s a i e n t B lanke r et le r e q u é r a n t 

n ' au to r i s a i t pas à conclure que ces deux p e r s o n n e s se conna i s sa ien t bien. 

La cour d ' appe l se p r o n o n ç a le 29 oc tobre 1996. Elle inf i rma le 

j u g e m e n t du t r i b u n a l d ' a r r o n d i s s e m e n t p o u r vice de forme au motif 

q u e la défense avai t é té e m p ê c h é e à to r t de pose r des ques t ions a u 

j u g e d ' i n s t ruc t ion Fabe r . Elle fonda sa décis ion n o t a m m e n t sur les 

p reuves s u i v a n t e s : la d é c l a r a t i o n du t é m o i n a n o n y m e , les conclusions 

du j u g e d ' i n s t ruc t ion F a b e r q u a n t à la fiabilité du t émo in , la dépos i t ion 

faite pa r le policier V a n Looijen le 19 s e p t e m b r e 1995, les e m p r e i n t e s 

d ig i ta les du r e q u é r a n t t rouvées sur les sacs poube l le , le fait que les clés 

t rouvées d a n s l 'Audi a l la ient t a n t sur la po r t e de la ma i son de la 

N e w t o n s t r a a t q u e sur celle du domic i le du r e q u é r a n t , les relevés de 

conversa t ions t é l éphon iques dont il r e s so r t a i t que le t é l éphone po r t ab l e 

avai t é t é ut i l isé pour a p p e l e r la ma i son de la N e w t o n s t r a a t , et le r a p p o r t 

de police faisant a p p a r a î t r e que le t é l éphone po r t ab l e en ques t i on avait 

é t é ut i l isé pa r le r e q u é r a n t . La cour d ' appe l cons idé ra q u e la déc l a ra t ion 

du r e q u é r a n t selon laquel le il ne connaissa i t pas B l a n k e r é t a i t u n 

m e n s o n g e f lagran t , c o m p t e t enu de ce q u e la b a n d e vidéo m o n t r a i t 

B l a n k e r en t r a i n de r i re à la su i t e d ' une r e m a r q u e fo rmulée p a r le 

r e q u é r a n t et cons t i tua i t dès lors un é l é m e n t conf i rmat i f de la 

cu lpabi l i té de ce d e r n i e r . 

En ce qu i conce rne la fiabilité d u t é m o i n a n o n y m e , la cour d ' appe l 

s ' e x p r i m a c o m m e s u i t : 
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« L ' a v o c a t d e l ' a c c u s é a a f f i r m e q u e , lo r s d e l ' a u d i t i o n d u t é m o i n a n o n y m e , [le j u g e 

d ' i n s t r u c t i o n F a b e r j n e s ' é t a i t p a s p a r f a i t e m e n t a c q u i t t é d e l ' o b l i g a t i o n q u e lui fa isa i t 

l ' a r t i c l e 226e d u c o d e d e p r o c é d u r e p é n a l e d e vé r i f i e r la fiabilité d u t é m o i n m e n a c é 

i n t e r r o g é p a r lui , d e s o r t e q u e la d é p o s i t i o n d e ce t é m o i n ne p o u r r a i t va lo i r p r e u v e d e 

ce q u e l ' a c c u s é a u r a i t c o m m i s les a c t e s é n u m é r é s s o u s les p o i n t s 1, 2, 3 e t 4 . 

L a c o u r d ' a p p e l ne p a r t a g e p a s c e t t e o p i n i o n d e la d é f e n s e , e u é g a r d à ce q u e le j u g e 

d ' i n s t r u c t i o n a c o n s i g n e d a n s son p r o c è s - v e r b a l r e l a t i f à l ' a u d i t i o n d u 26 a o û t 1995 et à la 

d é p o s i t i o n fa i t e p a r lui lors d e l ' a u d i e n c e d ' a p p e l d u 15 o c t o b r e 1996. 

P o u r a u t a n t q u e la d é f e n s e p e u t avo i r vou lu s o u t e n i r cpie la c o u r d ' a p p e l a 

c o m p é t e n c e p o u r t r a n c h e r la q u e s t i o n d e s a vo i r si le t é m o i n a n o n y m e s 'es t vu a c c o r d e r 

à b o n d r o i t le s t a t u t d e t é m o i n m e n a c é , ce t a r g u m e n t doi t ê t r e r e j e t é . C o n f o r m é m e n t à 

la p r o c é d u r e p r é v u e a u x a r t i c l e s 2 2 6 a et s u i v a n t s d u c o d e de p r o c é d u r e p é n a l e , le t é m o i n 

a n o n y m e a é t é c o n s i d é r é c o m m e un t é m o i n m e n a c é et a é t é e n t e n d u c o m m e te l . T o u t e s 

n o u v e l l e s i n v e s t i g a t i o n s m e n é e s p a r la c o u r d ' a p p e l à la l u m i è r e d e s c o n d i t i o n s r é g i s s a n t 

l ' oc t ro i d u s t a t u t de t é m o i n m e n a c é s e r a i e n t c o n t r a i r e s à la p r o c é d u r e fixée p a r la loi et 

a u s y s t è m e f e r m é d e s vo ies d e r e c o u r s j u d i c i a i r e s . 

La c o u r d ' a p p e l e s t i m e q u e la d é p o s i t i o n d u t é m o i n a n o n y m e / m e n a c é , q u i ne fonde 

p a s d a n s u n e m e s u r e d é t e r m i n a n t e [in overwegende mal?] la c o n d a m n a t i o n p r o n o n c é e e t 

q u e la c o u r d ' a p p e l a u t i l i s é avec la p r u d e n c e r e q u i s e , es t fiable et c r é d i b l e . L e s 

r e n s e i g n e m e n t s f o u r n i s p a r le t é m o i n , t e l s q u e [la pol ice] e n a r e n d u c o m p t e , n e 

d i f f è r e n t q u e s u r d e s p o i n t s n o n e s s e n t i e l s d e la d é p o s i t i o n fa i te p a r le t é m o i n sous 

s e r m e n t p lu s d ' u n a n p lus t a r d d e v a n t le j u g e d ' i n s t r u c t i o n , a u q u e l il c o n f i r m a a u 

d e m e u r a n t l ' e x a c t i t u d e d e la d é p o s i t i o n fa i t e p a r lui d e v a n t la po l i ce . A c e t t e o c c a s i o n 

é g a l e m e n t , le t é m o i n fut i n t e r r o g é p a r l ' avoca t de l ' a c c u s é . La d é c l a r a t i o n fa i te p a r lui 

est d é t a i l l é e et c o h é r e n t e , e t e l le se conc i l i e a v e c ce q u i a é t é t r o u v é , s u r la b a s e d e s 

i n f o r m a t i o n s f o u r n i e s , d a n s la m a i s o n s i t u é e a u n u m é r o 40 d e la N e v v t o n s t r a a t à 

A m s t e r d a m . La c o u r d ' a p p e l fonde é g a l e m e n t c e t t e c o n c l u s i o n s u r les d é c l a r a t i o n s d u 

j u g e d ' i n s t r u c t i o n s u s m e n t i o n n é e s . Son a p p r é c i a t i o n n ' e s t p a s a f f ec t ée p a r le fait q u e le 

t é m o i n a n o n y m e fut d i s p e n s é de r é p o n d r e à c e r t a i n e s q u e s t i o n s p o s é e s p a r la d é f e n s e , n i 

p a r le fait q u e le j u g é d ' i n s t r u c t i o n , l o r s q u ' i l fut e n t e n d u c o m m e t é m o i n , s ' a b s t i n t de 

r é p o n d r e à c e r t a i n e s q u e s t i o n s . C e r e fus d e r é p o n d r e é t a i t c o u v e r t p a r la loi [rechlens 

geoorloq/d] d a n s c h a q u e ca s , e t il t e n d a i t n o t a m m e n t à a s s u r e r la p r é s e r v a t i o n de 

l ' a n o n y m a t d u t é m o i n m e n a c é . 

P o u r a u t a n t q u e , lo r s d e l ' a u d i t i o n d e v a n t le j u g e d ' i n s t r u c t i o n le 26 a o û t 1995, le 

t é m o i n m e n a c é ne r é p o n d i t p a s à c e r t a i n e s q u e s t i o n s , la c o u r d ' a p p e l c o n c l u t q u e les 

r é p o n s e s à ce l les -c i a u r a i e n t pu a b o u t i r à la d i v u l g a t i o n d e l ' i d e n t i t é d u t é m o i n . A u s s i 

e s t - ce à b o n d r o i t q u e le j u g e d ' i n s t r u c t i o n é c a r t a les q u e s t i o n s c o n c e r n é e s . 

P o u r a u t a n t q u e le t é m o i n [le j u g e d ' i n s t r u c t i o n F a b e r ] r e fu sa de r é p o n d r e à 

c e r t a i n e s q u e s t i o n s lors de l ' a u d i e n c e d e v a n t la c o u r d ' a p p e l le 15 o c t o b r e 1996, il 

f ou rn i t les r a i s o n s d e s o n a t t i t u d e et s e p r é v a l u t d e s o n d r o i t d ' a b s t e n t i o n à ce t é g a r d . 

C ' e s t à t o r t q u e la d é f e n s e a s o u t e n u q u e le j u g e d ' i n s t r u c t i o n n e j o u i s s a i t p a s d e pa re i l 

d r o i t . E n effet , le j u g e d ' i n s t r u c t i o n a le d r o i t de s ' a b s t e n i r d e r é p o n d r e à c e r t a i n e s 

q u e s t i o n s , e n a p p l i c a t i o n d e l ' a r t i c l e 2 1 9 a c o m b i n é a v e c l ' a r t i c l e 2 8 4 § 4 d u c o d e d e 

p r o c é d u r e p é n a l e . C ' e s t e n p r i n c i p e à la p e r s o n n e q u i r e v e n d i q u e le d r o i t e n q u e s t i o n 

d e d é c i d e r s'il y a l ieu ou n o n d e s ' a b s t e n i r à ce t é g a r d . Il r e s s o r t d e m a n i è r e 

i n c o n t e s t a b l e d e la n a t u r e d e s q u e s t i o n s a u x q u e l l e s led i t t é m o i n s 'es t a b s t e n u d e 

r é p o n d r e , q u e cel les-c i se r a p p o r t a i e n t à l 'objet - l ' i d e n t i t é d u t é m o i n m e n a c é - e n 

r a p p o r t a v e c l e q u e l le d r o i t d e s ' a b s t e n i r d e r é p o n d r e a é t é p r é v u . La c o u r d ' a p p e l 
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e s t i m e q u e , l o r s q u ' i l c o m p a r u t c o m m e t é m o i n à l ' a u d i e n c e d u 15 o c t o b r e 1996, le j u g e 

d ' i n s t r u c t i o n s 'es t à b o n d r o i t p r é v a l u d e s o n d r o i t de s ' a b s t e n i r d e r é p o n d r e . 

P o u r a u t a n t q u e , lors de l ' a u d i t i o n d u t é m o i n m e n a c é , le j u g e d ' i n s t r u c t i o n a é c a r t é 

c e r t a i n e s q u e s t i o n s a u m o t i f q u e les r é p o n s e s s e r a i e n t s a n s p e r t i n e n c e p o u r la c a u s e , la 

c mu d ' a p p e l e s t i m e q u e ces q u e s t i o n s é t a i e n t e f f e c t i v e m e n t d é p o u r v u e s de p e r t i n e n c e 

p o u r la c a u s e à p r o p o s d e l a q u e l l e le t é m o i n é t a i t i n t e r r o g é . C ' e s t d o n c à b o n d r o i t q u e le 

j u g e d ' ins l r u c t i o n y a fait b a r r a g e . 

( . . . ) 

L a c o u r d ' a p p e l e s t i m e e n o u t r e q u e la d é c l a r a t i o n du t é m o i n a n o n y m e / m e n a c é 

p e u t ê t r e u t i l i s é e c o m m e p r e u v e q u e l ' a c c u s é a c o m m i s les a c t e s v i sés sous les 

p o i n t s 1, 2, 3 et 4 , d è s lo r s qu ' i l s ' ag i t de la d é p o s i t i o n d ' u n t é m o i n a u su je t 

d u q u e l u n e j u r i d i c t i o n a d é c i d é q u e son a u d i t i o n n e p o u r r a i t se Taire q u e sous le 

c o u v e r t d e l ' a n o n y m a t , q u e le t é m o i n a é t é i n t e r r o g é p a r le j u g e d ' i n s t r u c t i o n d a n s 

ces c o n d i t i o n s et de la m a n i è r e p r é v u e p a r les a r t i c l e s 226c-226f d u code d e 

p r o c é d u r e p é n a l e , et q u e les fa i t s i n c r i m i n é s et j u g é s é t a b l i s se r a p p o r t e n t a u x 

i n f r a c t i o n s v i s é e s à l ' a r t i c l e 67 § I d u c o d e de p r o c é d u r e p é n a l e , l e s q u e l l e s , p a r 

l e u r n a t u r e et p a r le c a d r e o r g a n i s é d a n s l e q u e l e l l es ont é t é c o m m i s e s , 

c o n s t i t u e n t u n e v i o l a t i o n g r a v e de T o r d r e j u r i d i q u e . ( . . . )» 

La cour d ' appe l c o n d a m n a le r e q u é r a n t , e n t r e a u t r e s , à une peine 

d ' e m p r i s o n n e m e n t de six ans et hui t mois , elle r e t i r a de la c i rcula t ion le 

pis tolet et les m u n i t i o n s que le r e q u é r a n t avait sur lui le j o u r de son 

a r r e s t a t i o n , et elle confisqua l ' a rgent t rouvé d a n s l 'Audi. En r evanche , 

elle ne d é c e r n a pas u n m a n d a t de dépô t à l ' encon t re d u r e q u é r a n t . 

c) La p r o c é d u r e d e v a n t la C o u r d e c a s s a t i o n 

Le r e q u é r a n t saisit a lors la C o u r d e cassa t ion {Hoge Raad) d ' une 

déc la ra t ion de pourvoi c o m p o r t a n t un exposé dé ta i l l é des moyens de 

cassa t ion . 

La h a u t e j u r i d i c t i on rend i t sa décis ion le 30 j u i n 1998. Elle r e j e t a le 

pourvoi d a n s son i n t ég ra l i t é . Pour a u t a n t qu ' i l i n t é res se l 'affaire devan t 

la C o u r , son r a i s o n n e m e n t s 'a r t icula i t c o m m e sui t . 

R é p o n d a n t à u n gr ief selon lequel la cour d ' appe l avait omis d ' app réc i e r 

e l l e -même le r i sque supposé ê t r e encouru p a r le t é m o i n a n o n y m e , la C o u r 

de cassa t ion renvoya à l 'exposé des motifs (Memorie van Toelichting) 

a c c o m p a g n a n t le proje t d e loi c o n t e n a n t les disposi t ions p e r t i n e n t e s du 

code de p r o c é d u r e p é n a l e (voir c i -dessous) , d o n t il r e s so r t a i t q u e le 

l ég is la teur avait e n t e n d u sous t r a i r e cet aspec t des choses à la 

c o m p é t e n c e des j u g e s du fond. Aussi é ta i t -ce à bon droi t q u e la cour 

d ' appe l avai t refusé d e se l ivrer à u n nouvel e x a m e n de la ques t ion . La 

C o u r de cassa t ion re leva i n c i d e m m e n t q u e l 'affaire ne révélai t a u c u n e 

c i rcons tance d o n n a n t à p e n s e r que l ' équ i té de la p r o c é d u r e avai t é té 

affectée. 

R é p o n d a n t à u n gr ief selon lequel la défense n 'ava i t pas eu 

su f f i samment l 'occasion d ' i n t e r r o g e r u t i l e m e n t le t é m o i n et d ' éva lue r sa 
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fiabilité, la C o u r de cassa t ion re leva q u e non s e u l e m e n t la défense mais 

é g a l e m e n t le p r o c u r e u r s ' é t a ien t t rouves d a n s une pièce d i s t inc te au 

m o m e n t de l ' audi t ion du t émo in , que le j u g e d ' in s t ruc t ion avai t i n t e r rogé 

celui-ci n o t a m m e n t sur la base d ' une l iste de ques t ions p r é a l a b l e m e n t 

soumises par la défense , q u e l 'avocat du r e q u é r a n t avai t posé des 

q u e s t i o n s s u p p l é m e n t a i r e s , q u e les q u e s t i o n s qu i ava ien t é té é c a r t é e s n e 

l 'avaient é té q u ' a u x fins d ' a s s u r e r l ' a n o n y m a t du t é m o i n ou à cause de 

leur m a n q u e de p e r t i n e n c e , et q u e le t é m o i n n ' é t a i t a p p a r e m m e n t 

(kennelijk) pas un policier. 

R é p o n d a n t à un gr ief selon lequel la c o n d a m n a t i o n du r e q u é r a n t se 

fondait « d ' u n e m a n i è r e d é t e r m i n a n t e » sur les r é s u l t a t s de l ' audi t ion du 

t é m o i n a n o n y m e , la C o u r de cassa t ion e s t i m a que tel n ' é t a i t pas le cas , 

c o m p t e t enu des a u t r e s p reuves e x i s t a n t e s . 

R é p o n d a n t à un gr ief selon lequel le j u g e d ' in s t ruc t ion avait é c a r t é à 

tort c e r t a i n e s ques t ions posées p a r la dé fense , la C o u r de cassa t ion 

cons idé ra qu ' i l é ta i t loisible au j u g e d ' i n s t ruc t ion d 'ag i r ainsi de m a n i è r e 

à e m p ê c h e r la d ivu lga t ion de l ' iden t i t é du t é m o i n ou à m e t t r e obs tac le à 

des q u e s t i o n s sans p e r t i n e n c e p o u r l ' é t ab l i s semen t de la vér i té ou la 

r é g u l a r i t é de l ' ins t ruc t ion péna le . 

R é p o n d a n t à un grief selon lequel des policiers s ' é t a ien t t rouvés d a n s 

la m ê m e pièce q u e le j u g e d ' i n s t ruc t ion et le t émo in a n o n y m e , la C o u r de 

cassa t ion e s t i m a q u e si d ' u n e m a n i è r e g é n é r a l e il fallait j u g e r i l légi t ime 

la p r é s e n c e de policiers ( sauf à é t ab l i r la nécess i té de leur p r é s e n c e à des 

fins d ' a s s i s t ance t e c h n i q u e ) , a u c u n a r g u m e n t de c e t t e n a t u r e n ' ava i t é t é 

soumis à la cour d ' appe l . Celle-ci n 'ava i t donc pas eu à e x a m i n e r la 

ques t i on . 

La C o u r de cassa t ion re je ta en bloc neuf a u t r e s griefs , don t un 

cons i s t an t à d i re q u e la cour d ' appe l n ' a u r a i t pas dû e s t i m e r conf i rmat ive 

de la culpabi l i té du r e q u é r a n t l ' a f f i rmat ion - qual if iée de m e n s o n g e 

f lagrant pa r la cour d ' appe l - de l ' in té ressé selon laquel le il ne 

connaissa i t pas B l a n k e r , et un a u t r e re la t i f à la différence de cou leu r 

e n t r e les sacs poubel le p rodu i t s devan t la cour d ' appe l et celui 

a p p a r a i s s a n t sur la p h o t o g r a p h i e . Elle mo t iva son rejet de la m a n i è r e 

su ivan te : 

« C e s m o y e n s n ' e m p o r t e n t p a s c a s s a t i o n [kunnen niet lo cassalie leiden]. E u é g a r d à 

l ' a r t i c l e 101a d e la loi s u r l ' o r g a n i s a t i o n j u d i c i a i r e \\Yet op de rechterlijke organisatie], 

l e u r rejet n ' a p p e l l e p a s d ' a u t r e m o t i v a t i o n , d è s lors q u ' i l s n e r e q u i è r e n t p a s d e s 

r é p o n s e s à d e s q u e s t i o n s d e d ro i t p r é s e n t a n t u n i n t é r ê t p o u r l ' u n i t é ou le 

d é v e l o p p e m e n t d u d r o i t . » 

P a r a i l leurs , c o m m e la s imple possession de b a ï o n n e t t e s (opposée au 

por t de te l les a r m e s ) avait d a n s l ' in terval le é té dépéna l i s ée , la C o u r de 

cassa t ion réduis i t la pe ine d ' e m p r i s o n n e m e n t du r e q u é r a n t d e d e u x 

mois , pour la fixer à six ans et six mois . 

file:////Yet
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B. Le droit et la pratique internes pertinents 

/. Le code de procédure pénale 

Les disposi t ions p e r t i n e n t e s du code de p r o c é d u r e péna le r é su l t en t de 

la loi du 11 n o v e m b r e 1993 (Journa l officiel (Staatsblad) 1993, n" 603) , 

e n t r é e en v igueu r le 1 e r févr ier 1994. Elles sont ainsi l ibe l lées : 

A r t i c l e 2 1 9 a 

« T o u t t é m o i n a y a n t a s s i s t é , d a n s le c a d r e d e sa f o n c t i o n ou d e sa p r o f e s s i o n , à 

l ' a u d i t i o n d ' u n t é m o i n m e n a c é ou à u n e a u d i t i o n a n t é r i e u r e de ce t é m o i n e f f e c t u é e 

lors d e l ' e n q u ê t e p r é l i m i n a i r e p e u t s ' a b s t e n i r d e r é p o n d r e à u n e q u e s t i o n à lui p o s é e si 

p a r e i l l e a t t i t u d e e s t n é c e s s a i r e a u m a i n t i e n à l ' a n o n y m a t d u t é m o i n m e n a c é . » 

A r t i c l e 2 2 6 a 

« 1. Le j u g e d ' i n s t r u c t i o n o r d o n n e , soi t d 'off ice, soi t à la d e m a n d e du p r o c u r e u r , d u 

s u s p e c t , d e s o n conse i l ou d u t é m o i n , q u e soi t a s s u r é l ' a n o n y m a t de ce d e r n i e r à 

l ' occas ion d e s o n a u d i t i o n : 

a) si le t é m o i n ou u n e a u t r e p e r s o n n e c o n s i d è r e q u e la d é p o s i t i o n d e v a n t ê t r e 

e f f e c t u é e p a r le t é m o i n r e p r é s e n t e u n e t e l l e m e n a c e p o u r sa s é c u r i t é q u e l 'on p e u t 

r a i s o n n a b l e m e n t s u p p o s e r q u ' i l y a d e s r a i s o n s l é g i t i m e s d e c r a i n d r e p o u r la v ie , la 

s a n t é ou la s é c u r i t é d u t é m o i n ou de l ' a u t r e p e r s o n n e , ou de r e d o u t e r la d i s l o c a t i o n d e 

la vie f a m i l i a l e ou de la s i t u a t i o n s o c i o - é c o n o m i q u e d u t é m o i n ou de l ' a u t r e p e r s o n n e , e t 

b) si le t é m o i n a fait s avo i r q u e , d e v a n t c e t t e m e n a c e , il n e s o u h a i t e p a s d é p o s e r . Si 

ces c o n d i t i o n s ne son t p a s r e m p l i e s , le j u g e d ' i n s t r u c t i o n r e j e t t e la d e m a n d e . 

2 . Le p r o c u r e u r , le s u s p e c t , s o n conse i l e t le t é m o i n se vo i en t offrir l ' occas ion d ' ê t r e 

e n t e n d u s à ce t é g a r d . 

3 . Le j u g e d ' i n s t r u c t i o n ne p r o c è d e p a s à l ' a u d i t i o n du t é m o i n a u s s i l o n g t e m p s 

q u ' e x i s t e u n e poss ib i l i t é d ' a p p e l c o n t r e s o n o r d o n n a n c e e t , si p a r e i l r e c o u r s e s t 

i n t r o d u i t , a u s s i l o n g t e m p s q u ' i l n ' e s t p a s r e t i r é ou t r a n c h é , à m o i n s q u e l ' i n t é r ê t d e 

l ' e n q u ê t e n e s ' a c c o m m o d e p a s d ' u n r e p o r t d e l ' a u d i t i o n . E n p a r e i l c a s , le j u g e 

d ' i n s t r u c t i o n g a r d e p a r - d e v e r s lui le p r o c è s - v e r b a l d e l ' a u d i t i o n d u t é m o i n j u s q u ' à ce 

q u ' u n e d é c i s i o n i n t e r v i e n n e s u r le r e c o u r s d é p o s é . » 

A r t i c l e 2 2 6 b 

« 1. L ' o r d o n n a n c e r e n d u e p a r le j u g e d ' i n s t r u c t i o n s u r le f o n d e m e n t d e l ' a r t i c l e 2 2 6 a 

§ 1 e s t m o t i v é e , d a t é e e t s i g n é e , e t e l l e es t p o r t é e s a n s d é l a i à la c o n n a i s s a n c e d u 

p r o c u r e u r et no t i f i é e a u s u s p e c t e t a u t é m o i n , a v e c m e n t i o n d u d é l a i e t d e s m o d a l i t é s 

d ' i n t r o d u c t i o n d u r e c o u r s d o n t e l le es t s u s c e p t i b l e . 

2 . L e p r o c u r e u r d i s p o s e de q u a t o r z e j o u r s à c o m p t e r d e la d a t e d e l ' o r d o n n a n c e et l e 

s u s p e c t et le t é m o i n d e q u a t o r z e j o u r s à c o m p t e r de la n o t i f i c a t i o n d e l ' o r d o n n a n c e p o u r 

a t t a q u e r cel le-ci d e v a n t le t r i b u n a l sa is i de l ' a f fa i re . 

3 . L e t r i b u n a l s t a t u e a u s s i r a p i d e m e n t cpie p o s s i b l e . Si le r e c o u r s i n t e r j e t é c o n t r e 

l ' o r d o n n a n c e r e n d u e e n v e r t u d e l ' a r t i c l e 2 2 6 a § 1 est j u g é fondé et q u e le j u g e 

d ' i n s t r u c t i o n a dé j à e n t e n d u le t é m o i n d a n s les c o n d i t i o n s p r é v u e s a u x a r t i c l e s 226c -
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2261', le j u g e d ' i n s t r u c t i o n ve i l le à ce q u e le p r o c è s - v e r b a l de l ' a u d i t i o n soit d é t r u i t . Il 

d r e s s e p r o c è s - v e r b a l d e c e l t e d e s t r u c t i o n . L ' a r t i c l e 2261 s ' a p p l i q u e p a r a n a l o g i e . 

4 . L a d é c i s i o n d u t r i b u n a l n ' e s t p a s s u s c e p t i b l e d ' u n p o u r v o i e n c a s s a t i o n . 

5. S'il est d é c i d é d e m a n i è r e i r r é v o c a b l e e n a p p e l q u e le t é m o i n e s t u n t é m o i n 

m e n a c é , les m e m b r e s d u t r i b u n a l ne p e u v e n t , à p e i n e d e n u l l i t é , p r e n d r e p a r t à 

l ' a u d i e n c e . L ' a r t i c l e 21 § 3 ne t r o u v e p a s à s ' a p p l i q u e r . » 

A r t i c l e 2 2 6 c 

« 1. P r é a l a b l e m e n t à l ' a u d i t i o n d ' u n t é m o i n m e n a c é , le j u g e d ' i n s t r u c t i o n s ' e n q u i e r t 

d e l ' i d e n t i t é d u t é m o i n et i n d i q u e d a n s le p r o c è s - v e r b a l qu ' i l a p r o c é d é à c e t t e f o r m a l i t é . 

2. Le t é m o i n es t i nv i t é à p r ê t e r s e r m e n t ou à p r o n o n c e r la d é c l a r a t i o n p r e s c r i t e , 

c o n f o r m é m e n t a u x d i s p o s i t i o n s d e l ' a r t i c l e 216 . 

3 . Le juge d ' i n s t r u c t i o n i n t e r r o g e le t é m o i n m e n a c é d e m a n i è r e à p r é s e r v e r 

l ' a n o n y m a t d e ce lu i - c i . » 

A r t i c l e 2 2 6 d 

« 1. Si ce la s ' i m p o s e p o u r a s s u r e r l ' a n o n y m a t d u t é m o i n m e n a c é , le j u g e d ' i n s t r u c t i o n 

p e u t p r e s c r i r e q u e l ' a ccusé o u s o n conse i l , ou l 'un c o m m e l ' a u t r e , n ' a s s i s t e r o n t p a s à 

l ' a u d i t i o n d u t é m o i n m e n a c é . D a n s ce d e r n i e r c a s , le p r o c u r e u r n ' e s t p a s d a v a n t a g e 

a u t o r i s é à ê t r e p r é s e n t . 

2 . L e j u g e d ' i n s t r u c t i o n i n f o r m e aus s i r a p i d e m e n t q u e p o s s i b l e le p r o c u r e u r , le 

t é m o i n et l ' a c c u s é , ou le conse i l de l ' a ccusé si ce d e r n i e r n ' a p a s a s s i s t é à l ' a u d i t i o n , d u 

c o n t e n u de la d é p o s i t i o n d u t é m o i n et lui offre la poss ib i l i t é d e lui a d r e s s e r p a r voie de 

t é l é c o m m u n i c a t i o n o u , si le m a i n t i e n de l ' a n o n y m a t d u t é m o i n m e n a c é n e s ' a c c o m m o d e 

p a s d e p a r e i l l e m o d a l i t é , p a r éc r i t , les q u e s t i o n s q u ' i l s o u h a i t e voi r p o s e r a u t é m o i n . A 

m o i n s (pie l ' i n t é r ê t d e l ' e n q u ê t e n e p e r m e t t e p a s un r e p o r t d e l ' a u d i t i o n , les q u e s t i o n s 

p e u v e n t d é j à ê t r e c o m m u n i q u é e s d è s le d é b u t d e l ' a u d i t i o n . 

3 . Si le j u g e d ' i n s t r u c t i o n i n t e r d i t q u ' u n e réponse d o n n é e p a r un t é m o i n m e n a c é soit 

p o r t é e à la c o n n a i s s a n c e d u p r o c u r e u r , d u s u s p e c t ou d e s o n c o n s e i l , il fait m e n t i o n n e r 

d a n s le p r o c è s - v e r b a l q u e le t é m o i n m e n a c é a r é p o n d u à la q u e s t i o n p o s é e . » 

A r t i c l e 2 2 6 e 

« P e n d a n t l ' a u d i t i o n , le j u g e d ' i n s t r u c t i o n e x a m i n e la Hab i l i t é d u t é m o i n m e n a c é et 

l ivre d a n s le p r o c è s - v e r b a l son a p p r é c i a t i o n à ce su je t . » 

A r t i c l e 2 2 6 f 

« 1. Le j u g e d ' i n s t r u c t i o n p r e n d , d a n s t o u t e la m e s u r e d u pos s ib l e e n c o n c e r t a t i o n 

a v e c le p r o c u r e u r , les m e s u r e s r a i s o n n a b l e m e n t r e q u i s e s p o u r p r é s e r v e r l ' a n o n y m a t d u 

t é m o i n m e n a c é ou d u t é m o i n à l ' é g a r d d u q u e l u n e d e m a n d e a u s e n s d e l ' a r t i c l e 2 2 6 a S I 

a é t é i n t r o d u i t e , a u s s i l o n g t e m p s , clans ce d e r n i e r c a s , q u ' i l n ' a p a s é t é s t a t u é d e m a n i è r e 

i r r é v o c a b l e s u r la d e m a n d e . 

2 . A ce t e f fe t , il p e u t s ' a b s t e n i r d e m e n t i o n n e r d a n s les p i è c e s d u d o s s i e r d e s 

r e n s e i g n e m e n t s c o n c e r n a n t l ' i d e n t i t é du t é m o i n ou r e n d r e p a r e i l l e s p i è c e s a n o n y m e s . 

3 . L e s o c c u l t a t i o n s d e s t i n é e s à r e n d r e d e s p i èces a n o n y m e s son t s i g n é e s ou c e r t i f i é e s 

p a r le j u g e d ' i n s t r u c t i o n et le g r e f f i e r . » 
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A r t i c l e 3 4 2 

« ( • • • ) 

2. L a d é p o s i t i o n d ' u n t é m o i n d o n t l ' i d e n t i t é n ' a p p a r a î t p a s n e p e u t c o n c o u r i r à 

p r o u v e r q u e le s u s p e c t a c o m m i s le fait à lui r e p r o c h e q u e s'il est sa t i s fa i t a u m o i n s a u x 

c o n d i t i o n s s u i v a n t e s : 

a) le t é m o i n do i t ê t r e u n t é m o i n m e n a c é et avo i r é t é e n t e n d u en t a n t q u e te l p a r le 

juge d ' i n s t r u c t i o n , de la m a n i è r e p r é v u e a u x a r t i c l e s 226c-226f, et 

b) le fait r e p r o c h e , p o u r a u t a n t q u ' i l a é t é p r o u v é , do i t c o n c e r n e r u n dé l i t a u s e n s d e 

l ' a r t i c l e 67 § 1 [ c ' e s t - à - d i r e u n dé l i t a u t o r i s a n t le p l a c e m e n t e n d é t e n t i o n p rov i so i r e d e 

l ' a c c u s é ] , e t r e p r é s e n t e r , eu é g a r d à sa n a t u r e , a u c a d r e o r g a n i s é d a n s l e q u e l il a é t é 

c o m m i s ou a u l ien qu ' i l p r é s e n t e avec d ' a u t r e s d é l i t s c o n s t a t é s , u n e a t t e i n t e g r a v e à 

l ' o r d r e j u r i d i q u e \een ernstige inbreitkop de reihisorde\. 

t . . . ) , . 

A r t i c l e 3 4 4 

« ( . . . ) 

3 . U n d o c u m e n t éc r i t c o n t e n a n t la d é c l a r a t i o n d ' u n e p e r s o n n e d o n t l ' i d e n t i t é n ' e s t 

p a s a p p a r e n t e ne p e u t c o n c o u r i r à p r o u v e r cpie le s u s p e c t a c o m m i s le la i t à lui r e p r o c h é 

q u e s'il est s a t i s f a i t a u m o i n s a u x c o n d i t i o n s s u i v a n t e s : 

a) l ' a p p r é c i a t i o n d e s p r e u v e s p r o d u i t e s [bewijsbeslissing] s ' a p p u i e d a n s u n e m e s u r e 

importante s u r d e s p r e u v e s d ' u n e a u t r e n a t u r e , e t 

b) à a u c u n m o m e n t de la p r o c é d u r e , l ' a ccusé ou s o n a v o c a t n ' o n t é m i s le vceu 

d ' i n t e r r o g e r ou d e fa i re i n t e r r o g e r la p e r s o n n e c o n c e r n é e . » 

A r t i c l e 3 4 4 a 

« L e j u g e n e p e u t s u p p o s e r u n i q u e m e n t s u r la b a s e de d é p o s i t i o n s fa i t es p a r (les 

t é m o i n s m e n a c é s ou s u r la foi d e d o c u m e n t s c o n t e n a n t d e s d é c l a r a t i o n s de p e r s o n n e s 

d o n t l ' i d e n t i t é n ' e s t p a s a p p a r e n t e qu ' i l est p r o u v é q u e l ' a c c u s é a c o m m i s le l'ait à lui 

r e p r o c h é . » 

A r t i c l e 3 6 0 

« I. Si u n e d é c l a r a t i o n fa i t e p a r 

(...) 

— un t é m o i n m e n a c é (...) 

(...) 

(...) ou d e s d o c u m e n t s a u s e n s d e l ' a r t i c l e 344 § 3 son t u t i l i s é s c o m m e p r e u v e s , le 

j u g e m e n t do i t c o n t e n i r d e s mo t i f s p r é c i s s u r ce p o i n t . 

(...) 

3 . Le t o u t à p e i n e d e n u l l i t é . » 

L 'exposé des moti fs a c c o m p a g n a n t le projet qui devint 

u l t é r i e u r e m e n t la loi c o n t e n a n t les d isposi t ions p réc i t ées ( C h a m b r e 

basse du P a r l e m e n t 1991-1992, 2 2 4 8 3 , n" 3, pp . 7-13) précise q u e 
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l ' i n ten t ion é ta i t de m e t t r e en p lace u n e p r o c é d u r e sa t i s fa i sant aux 

exigences fixées pa r la C o u r d a n s ses a r r ê t s Kostovski c. Pays-Bas du 

20 n o v e m b r e 1989 (série A n" 166), et Wind i sch c. A u t r i c h e du 

27 s e p t e m b r e 1990 (sér ie A n" 186). 

Il c o m p o r t a i t en o u t r e les pas sages su ivan t s (ibidem, p . 18) : 

« P a r t é m o i n m e n a c é on n ' e n t e n d p a s n ' i m p o r t e q u e l t é m o i n q u i s e r a i t m e n a c é . S e u l 

un t é m o i n a y a n t é t é r e c o n n u c o m m e m e n a c é p a r le t r i b u n a l en a p p l i c a t i o n d e s 

d i s p o s i t i o n s l é g a l e s p e u t ê t r e c o n s i d é r é c o m m e u n t é m o i n m e n a c é a u set is d e la 

d i s p o s i t i o n e n c a u s e . (...) 

Si le j u g e d ' i n s t r u c t i o n o u , e n a p p e l , le t r i b u n a l d ' a r r o n d i s s e m e n t ou la c o u r d ' a p p e l 

s i é g e a n t à h u i s clos o n t o r d o n n é à l ' é g a r d d ' u n t é m o i n d é t e r m i n é q u e s o n a u d i t i o n doi t 

se l'aire s o u s le c o u v e r t d e l ' a n o n y m a t , ce t é m o i n a le s t a t u t d e t é m o i n m e n a c é (voir à ce t 

é g a r d le t e x t e p r o p o s é d e l ' a r t i c l e 2 2 6 a § 1). A ce t é g a r d , s e u l u n c r i t è r e p u r e m e n t 

f o r m e l est a p p l i q u é , afin d ' e m p ê c h e r cpie l 'on p u i s s e r e m e t t r e en c a u s e , lo r s d e la 

p r o c é d u r e u l t é r i e u r e , l e s r a i s o n s a y a n t a b o u t i à l ' oc t ro i d e l ' a n o n y m a t a u t é m o i n . U n e 

fois q u e le t r i b u n a l c o m p é t e n t a d é c i d é q u e l ' i d e n t i t é d u t é m o i n doi t ê t r e t e n u e c a c h é e , 

c e t t e q u e s t i o n n e doi t p a s ê t r e r é e x a m i n é e d a n s la s u i t e d e la p r o c é d u r e . C e s e r a i t 

g r a v e m e n t c o m p l i q u e r la m i s e e n œ u v r e d e la p r o p o s i t i o n q u e d e fa i re é t a b l i r d a n s le 

c a d r e d ' u n e p r o c é d u r e d i s t i n c t e le b i e n - f o n d é d e la déc i s i on c o n f é r a n t l ' a n o n y m a t si les 

t r i b u n a u x é t a i e n t o b l i g é s d e r é e x a m i n e r c h a q u e fois si, à la l u m i è r e d e s c o n d i t i o n s 

d é f i n i e s p a r le t e x t e p r o p o s é d e l ' a r t i c l e 2 2 6 a § 1, le t é m o i n a l é g i t i m e m e n t r e v e n d i q u e 

le b é n é f i c e de l ' a n o n y m a t lo r s d e son a u d i t i o n . A u s s i le t é m o i n à l ' é g a r d d u q u e l p a r e i l l e 

o r d o n n a n c e a é t é r e n d u e doi t - i l ê t r e c o n s i d é r é c o m m e un t é m o i n m e n a c é d a n s la s u i t e 

d e la p r o c é d u r e p é n a l e . 

C)» 

{Ibidem, p p . 24 -25) : 

« L o r s q u ' i l s ' ag i t p o u r lui d e [chois i r ] les m o d a l i t é s d e l ' a u d i t i o n , le j u g e d ' i n s t r u c t i o n 

doi t p o u v o i r r e s p e c t e r les p r i n c i p e s d e p r o p o r t i o n n a l i t é et d e s u b s i d i a r i t é q u i s o u s -

t e n d e n t n o t r e p r o c é d u r e p é n a l e . S'il p e u t r e c o u r i r à d e s m o d a l i t é s d ' a u d i t i o n q u i ne 

r i s q u e n t p a s de d i v u l g u e r l ' i d e n t i t é d u t é m o i n m e n a c é , il do i t l e u r d o n n e r la 

p r é f é r e n c e . L ' a v e n i r d i r a si ces m o d a l i t é s s e r o n t b e a u c o u p u t i l i s é e s d a n s la p r a t i q u e . 

O n n e p e u t e x c l u r e q u e les q u e s t i o n s p r o p o s é e s p a r la d é f e n s e p a r voie d e 

t é l é c o m m u n i c a t i o n s o i e n t d ' u n e n a t u r e t e l l e q u e la m a n i è r e d o n t il y est r é p o n d u , p a r 

e x e m p l e le t e m p s q u i s ' é c o u l e e n t r e la q u e s t i o n et la r é p o n s e , f o u r n i s s e d e s i n d i c a t i o n s 

q u a n t à l ' i d e n t i t é d u t é m o i n . Le j u g e d ' i n s t r u c t i o n d e v r a p r e n d r e g a r d e à ce r i s q u e e t , le 

c a s é c h é a n t , fa i re i m m é d i a t e m e n t b a r r a g e à d e t e l l e s q u e s t i o n s . ( . . . )» 

(Ibidem, p . 36) : 

«( . . . ) L a n a t u r e [du d r o i t d e s ' a b s t e n i r d e r é p o n d r e à d e s q u e s t i o n s , te l q u e le p r é v o i t 

l ' a r t i c l e 2 1 9 a ] i m p l i q u e q u e le t r i b u n a l a c c e p t e de ne p a s o b t e n i r d e r é p o n s e à u n e 

q u e s t i o n aus s i l o n g t e m p s q u ' i l a d e s d o u t e s r a i s o n n a b l e s s u r le po in t d e savo i r s'il p e u t 

\ ê t r e r é p o n d u s a n s q u e soil a ins i d i v u l g u é e l ' i d e n t i t é du t é m o i n m e n a c é , » 

2. La loi sur l'organisation judiciaire 

L'ar t ic le 101a de la loi sur l ' o rganisa t ion jud ic ia i r e est ainsi libellé : 
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«S i la C o u r de c a s s a t i o n c o n s i d è r e q u ' u n g r i e f d o n n é ne c o n s t i t u e p a s un m o t i f 

d ' i n f i r m e r la d é c i s i o n i n c r i m i n é e et ne ree ju ie r t p a s d e s r é p o n s e s à d e s q u e s t i o n s d e 

d r o i t d a n s l ' i n t é r ê t de l ' u n i t é ou d u d é v e l o p p e m e n t d u d r o i t , e l le p e u t , l o r s q u ' i l s ' ag i t 

p o u r el le de m o t i v e r sa déc i s i on s u r ce p o i n t , se b o r n e r à o p é r e r ce c o n s t a t . » 

G R I E F S 

1. P r e m i è r e m e n t , le r e q u é r a n t se p la in t , sur le t e r r a i n de l 'ar t icle 6 

§§ 1 et 3 d) de la Conven t ion , de la p r o c é d u r e suivie pour i n t e r r o g e r le 

t émo in a n o n y m e et du fait que la dépos i t ion de ce t é m o i n ait é té ut i l isée 

c o m m e p reuve d e sa cu lpabi l i t é . 

D ' a p r è s lui, la nécess i té d ' i n t e r r o g e r le t é m o i n sous le couver t d e 

l ' anonymat n ' a j a m a i s é t é é tab l i e , a u c u n fait ni a u c u n e c i r cons tance 

n ' é t a n t venus a u j o u r don t il r e s so r t i r a i t q u e le t é m o i n a n o n y m e eû t des 

ra isons de c r a i n d r e des représa i l les . 

P a r a i l leurs , la défense n ' a u r a i t pas eu su f f i samment l 'occasion 

d ' i n t e r r o g e r le t é m o i n , dont l ' audi t ion se sera i t dé rou lée selon des 

moda l i t é s i d e n t i q u e s à celles q u e la C o u r a j u g é e s c o n t r a i r e s à l 'ar t icle 6 

§§ 1 et 3 d) d a n s son a r r ê t V a n M e c h e l e n et a u t r e s c. Pays-Bas du 23 avril 

1997, Recueil des arrêts et décisions 1997-III. 

De plus , des ques t i ons posées pa r la défense a u r a i e n t é té é c a r t é e s sans 

nécess i té a p p a r e n t e p o u r la p r é se rva t i on de l ' anonymat du t é m o i n . Ces 

ques t ions po r t a i en t n o t a m m e n t sur la d a t e à laquel le les a r m e s ava ien t 

é té l ivrées. F a u t e de r éponses , le r e q u é r a n t se sera i t t rouvé d a n s 

l ' impossibi l i té d ' é t ab l i r un alibi . 

Enfin, à suppose r m ê m e q u ' u n e viola t ion ne puisse ê t r e c o n s t a t é e pour 

les motifs c i-dessus, la c o n d a m n a t i o n du r e q u é r a n t a u r a i t é t é fondée 

« d a n s une m e s u r e d é t e r m i n a n t e » sur les déc l a r a t i ons du t é m o i n 

a n o n y m e : la seule a u t r e p reuve suscept ib le de p e r m e t t r e l ' é t ab l i s semen t 

d 'un lien e n t r e le r e q u é r a n t et la l ivraison des a r m e s é ta i t cons t i t uée des 

e m p r e i n t e s re levées sur ce r t a ins des sacs poubel le d a n s lesquels les a r m e s 

ava ien t é té d é c o u v e r t e s ; or la p r é s e n c e de ces e m p r e i n t e s pouvai t 

s ' exp l iquer a u t r e m e n t . 

D a n s un gr ief d is t inct ma i s connexe , le r e q u é r a n t a l lègue la violat ion 

du pr inc ipe de 1'« égal i té des a r m e s » consacré pa r l 'ar t icle 6 § 1 de la 

C o n v e n t i o n e n ce q u e des policiers é t a i e n t p r é s e n t s d a n s la m ê m e pièce 

que le j u g e d ' i n s t ruc t i on et le t émo in a n o n y m e lors de l ' audi t ion de celui-

ci. Il sou t i en t q u e l ' accusa t ion a eu ainsi la possibil i té d ' o b t e n i r des 

in fo rmat ions inaccess ibles à la défense au sujet de l ' audi t ion , voire de 

d o n n e r des ins t ruc t ions aux policiers et d 'a ins i inf luencer le d é r o u l e m e n t 

de l ' audi t ion . De surcro î t , le j u g e d ' in s t ruc t ion s e m b l e r a i t avoir 

i n i t i a l emen t eu l ' i n t en t ion de faire ass i s t e r le policier V a n Looijen à 

l ' audi t ion , afin de recuei l l i r ses conseils q u a n t aux ques t i ons devan t ê t re 

é ca r t ée s . 
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2. D e u x i è m e m e n t , le r e q u é r a n t voit u n e violat ion de l 'a r t ic le 6 § 1 

d a n s le fait q u e neuf de ses moyens de cassa t ion ont é té re je tés p a r la 

C o u r de cassa t ion sans mot iva t ion . D ' a p r è s lui, p lus i eu r s de ces moyens , 

et n o t a m m e n t un , co ïnc idant avec le t ro i s i ème gr ief énoncé pa r lui devan t 

la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , c o n c e r n a i e n t des ques t i ons 

d ' u n e i m p o r t a n c e crucia le pour l ' é t ab l i s semen t de sa culpabi l i té ou de 

son innocence . 

3. T r o i s i è m e m e n t , le r e q u é r a n t a l lègue la violat ion de l 'ar t icle 6 §§ 1 

et 2 en ce q u e la cour d ' appe l , a p r è s avoir éca r t é c o m m e m e n s o n g è r e 

(nonobs t an t l ' exper t i se du professeur W a g e n a a r ) sa déc la ra t ion selon 

laquel le il ne connaissa i t pas B lanke r , se fonda sur cet é l é m e n t pour 

asseoir sa c o n d a m n a t i o n . Il e s t ime q u e c'est nier de fait le droi t de tou t 

accusé à ne pas s ' i nc r imine r l u i - m ê m e q u e d 'u t i l i ser c o m m e p reuve de sa 

cu lpabi l i té une d é c l a r a t i o n censée p la ider en faveur de son innocence . 

E N D R O I T 

La pa r t i e p e r t i n e n t e en l 'espèce de l 'ar t ic le 6 de la C o n v e n t i o n est ainsi 

l ibellée : 

« 1 . T o u t e p e r s o n n e a d r o i t à ce q u e s a c a u s e soit e n t e n d u e é q u i t a b l c m c n l (...) p a r u n 

t r i b u n a l (...) cpii d é c i d e r a (...) du b i e n - f o n d é de t o u t e a c c u s a t i o n e n m a t i è r e p é n a l e 

d i r i g é e c o n t r e e l le (...) 

2. T o u t e p e r s o n n e a c c u s é e d ' u n e i n f r a c t i o n es t p r é s u m é e i n n o c e n t e j u s q u ' à ce q u e s a 

c u l p a b i l i t é ait é t é l é g a l e m e n t é t a b l i e . 

3 . T o u t a c c u s é a d r o i t n o t a m m e n t à: 

(...) 

d) i n t e r r o g e r o u l 'aire i n t e r r o g e r les t é m o i n s à c h a r g e et o b t e n i r la c o n v o c a t i o n e t 

l ' i n t e r r o g a t i o n d e s t é m o i n s à d é c h a r g e d a n s 1 r s m ê m e s c o n d i t i o n s q u e les témoins à 

c h a r g e ; 

( . . . ) » 

1. D a n s son a r r ê t V a n M c c h e l e n et a u t r e s p réc i t é (pp. 711-712, 

§§ 50-55), la C o u r a défini c o m m e suit les pr inc ipes app l i cab l e s : 

« 5 0 . L a C o u r r a p p e l l e q u e la r e c e v a b i l i t é d e s p r e u v e s r e l ève a u p r e m i e r c h e f d e s 

r è g l e s d u d r o i t i n t e r n e , e t q u ' e n p r i n c i p e il r e v i e n t a u x j u r i d i c t i o n s n a t i o n a l e s 

d ' a p p r é c i e r les é l é m e n t s r ecue i l l i s p a r e l l e s . L a m i s s i o n conf iée à la C o u r p a r la 

C o n v e n t i o n ne c o n s i s t e p a s à se p r o n o n c e r s u r le p o i n t d e s avo i r si d e s d é p o s i t i o n s d e 

t é m o i n s on t é t é à b o n d r o i t a d m i s e s c o m m e p r e u v e s , m a i s à r e c h e r c h e r si la p r o c é d u r e 

c o n s i d é r é e d a n s s o n e n s e m b l e , y c o m p r i s le m o d e d e p r é s e n t a t i o n d e s m o y e n s d e p r e u v e , 

a r e v ê t u u n c a r a c t è r e é q u i t a b l e (voi r , e n t r e a u t r e s , l ' a r r ê t D o o r s o n [c. P a y s - B a s d u 

26 m a r s \996,Recuâl, 1996-11], p . 4 7 0 , § 6 7 ) . 

5 1 . D e s u r c r o î t , l es é l é m e n t s d e p r e u v e d o i v e n t e n p r i n c i p e ê t r e p r o d u i t s d e v a n t 

l ' a c c u s é en a u d i e n c e p u b l i q u e , e n v u e d ' u n d é b a t c o n t r a d i c t o i r e . C e p r i n c i p e ne va p a s 
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s a n s e x c e p t i o n s , m a i s on n e s a u r a i t les a c c e p t e r q u e s o u s r é s e r v e d e s d r o i t s d e la 

d é f e n s e ; en r è g l e g é n é r a l e , les p a r a g r a p h e s 1 et 3 d) d e l ' a r t i c l e 6 c o m m a n d e n t 

d ' a c c o r d e r à l ' a c c u s é u n e occas ion a d é q u a t e et s u f f i s a n t e d e c o n t e s t e r u n t é m o i g n a g e à 

c h a r g e et d ' e n i n t e r r o g e r l ' a u t e u r , a u m o m e n t d e la d é p o s i t i o n ou p l u s t a r d ( a r r ê t L û d i 

c. S u i s s e d u l"> j u i n 1992, s é r i e A n" 2 3 8 , p . 2 1 , § +9) . 

52 . A i n s i q u e la C o u r a e u l ' occas ion d e le d i r e d a n s s o n a r r ê t D o o r s o n p r é c i t é (ibidem, 

p . 4 7 0 , § 6 9 ) , l ' u t i l i s a t i o n d e d é p o s i t i o n s a n o n y m e s p o u r a s s e o i r u n e c o n d a m n a t i o n n ' e s t 

p a s e n t o u t e s c i r c o n s t a n c e s i n c o m p a t i b l e a v e c la C o n v e n t i o n . 

5 3 . D a n s le m ê m e a r r ê t , la C o u r s 'es t a i n s i e x p r i m é e : 

« C e r t e s , l ' a r t i c l e 6 n e r e q u i e r t p a s e x p l i c i t e m e n t q u e les i n t é r ê t s d e s t é m o i n s e n 

g é n é r a l , et c e u x d e s v i c t i m e s a p p e l é e s à d é p o s e r e n p a r t i c u l i e r , s o i e n t pris en 

c o n s i d é r a t i o n . T o u t e f o i s , il p e u t y a l l e r d e l e u r v ie , d e l e u r l i b e r t é o u d e l e u r s û r e t é , 

c o m m e d ' i n t é r ê t s r e l e v a n t , d ' u n e m a n i è r e g é n é r a l e , d u d o m a i n e d e l ' a r t i c l e 8 de la 

C o n v e n t i o n . P a r e i l s i n t é r ê t s d e s t é m o i n s et d e s v i c t i m e s s o n t e n p r i n c i p e p r o t é g é s p a r 

d ' a u t r e s d i s p o s i t i o n s , n o r m a t i v e s , d e la C o n v e n t i o n , q u i i m p l i q u e n t q u e les E t a t s 

c o n t r a c t a n t s o r g a n i s e n t l e u r p r o c é d u r e p é n a l e d e m a n i è r e q u e l e s d i t s i n t é r ê t s n e 

s o i e n t p a s i n d û m e n t mis e n p é r i l . C e l a p o s é , les p r i n c i p e s d u p r o c è s é q u i t a b l e 

c o m m a n d e n t é g a l e m e n t q u e , d a n s les c a s a p p r o p r i é s , les i n t é r ê t s d e la d é f e n s e so i en t 

m i s e n b a l a n c e a v e c c e u x d e s t é m o i n s ou d e s v i c t i m e s a p p e l é s à d é p o s e r . » (ibidem, 

p . 4 7 0 , § 70) 

54 . O r si l 'on p r é s e r v e l ' a n o n y m a t d e s t é m o i n s à c h a r g e , la d é f e n s e se t r o u v e 

c o n f r o n t é e à d e s d i f f i cu l t é s q u i , n o r m a l e m e n t , ne d e v r a i e n t p a s s ' é l e v e r d a n s le c a d r e 

d ' u n p r o c è s p é n a l . A u s s i la C o u r a - t -e l le r e c o n n u q u ' e n p a r e i l ca s l ' a r t i c l e 6 § 1 c o m b i n é 

a v e c l ' a r t i c l e 6 § 3 d ) d e la C o n v e n t i o n ex ige q u e les o b s t a c l e s a u x q u e l s se h e u r t e la 

d é f e n s e s o i e n t s u f f i s a m m e n t c o m p e n s é s p a r la p r o c é d u r e su iv ie d e v a n t les a u t o r i t é s 

j u d i c i a i r e s (ibidem, p . 4 7 1 , § 72) . 

5 5 . E n f i n , il é c h e t de r a p p e l e r q u ' u n e c o n d a m n a t i o n ne p e u t se f o n d e r 

u n i q u e m e n t , ni d a n s u n e m e s u r e d é t e r m i n a n t e , s u r d e s d é c l a r a t i o n s a n o n y m e s 

(ibidem, p . 4 7 2 , § 7 6 ) . » 

La C o u r a é g a l e m e n t eu é g a r d au fait q u e , d a n s u n e sér ie d 'affaires 

c o n c e r n a n t la pr ise en c o m p t e de t é m o i g n a g e s n ' ayan t pas é t é p rodu i t s 

devan t le t r ibuna l , elle a j u g é q u e l 'ar t icle 6 § 3 d) ne r e q u i e r t la 

possibi l i té de c o n t r e - i n t e r r o g e r les a u t e u r s de pare i l les dépos i t ions q u e 

d a n s les s i tua t ions où les t é m o i g n a g e s en cause j o u e n t un rôle essent ie l 

ou décisif d a n s l ' é t ab l i s semen t de la culpabi l i té ( a r r ê t s D e l t a c. F rance 

du 19 d é c e m b r e 1990, sér ie A n" 191-A, p. 16, § 37, Ascii c. A u t r i ch e du 

26 avril 1991, série A n" 203 , pp . 10-11, § 28, A r t n e r c. A u t r i ch e du 28 août 

1992, sér ie A n" 242-A, pp . 10-11, §§ 22-24, et Saïdi c. F r a n c e du 

20 s e p t e m b r e 1993, sér ie A n" 261-C, pp. 56-57, § 44). 

Elle r e c h e r c h e r a tou t d ' abo rd si l 'u t i l i sa t ion de t é m o i g n a g e s a n o n y m e s 

é ta i t jus t i f iée d a n s les c i r cons tances de l 'espèce. 

Si les motifs précis des c r a in t e s nou r r i e s p a r le t é m o i n a n o n y m e ne 

furent j a m a i s révélés à la défense ni au publ ic , le sé r i eux et le bien-fondé 

des a p p r é h e n s i o n s de l ' in té ressé furent e x a m i n é s p a r le j u g e d ' ins t ruc t ion , 

qui ne s ' appuya pas s e u l e m e n t sur les in fo rmat ions livrées p a r le t émo in 



656 DÉCISION KOK c. PAYS-BAS 

l u i - m ê m e , mais aussi sur les r e n s e i g n e m e n t s policiers éc la i r an t le 

con t ex t e de l 'affaire. Sa décision sur ce point ne se fondait donc pas 

u n i q u e m e n t sur la gravi té des infract ions r ep rochées . De p lus , sa 

décis ion fut con t rô lée et conf i rmée en appe l pa r u n e c h a m b r e du t r i buna l 

d ' a r r o n d i s s e m e n t composée de trois j u g e s . 

Il r e s sor t de l ' a r rê t de la C o u r d e cassa t ion q u e le t é m o i n a n o n y m e 

n ' é t a i t pas un policier dont l ' ident i té a u r a i t é té d i s s imulée 

e s s e n t i e l l e m e n t p o u r des ra isons opé ra t i onne l l e s , mais une p e r s o n n e 

ayan t besoin d ' ê t r e p r o t é g é e et don t le t é m o i g n a g e n ' a u r a i t p u ê t r e 

o b t e n u si u n e p ro tec t ion suff isante ne lui avai t pas é té fournie . 

Eu éga rd aux c i rcons tances de la p r é s e n t e espèce , au n o m b r e 

desque l l e s figurent les faits q u e le r e q u é r a n t é ta i t l 'objet de soupçons 

p laus ib les (qui lui v a l u r e n t u l t é r i e u r e m e n t une c o n d a m n a t i o n ) d ' ê t r e 

m e m b r e d ' une o rgan i sa t i on c r imine l le impl iquée d a n s des infract ions 

t rès g raves de trafics de d r o g u e et d ' a r m e s , et qu ' i l é ta i t a r m é d ' un 

pis tolet c h a r g é lors de son a r r e s t a t i o n , la C o u r cons idère q u e le 

r e q u é r a n t pouvai t r a i s o n n a b l e m e n t s ' a t t e n d r e à ê t r e pe rçu c o m m e u n e 

m e n a c e pa r les p e r s o n n e s au c o u r a n t de ses a g i s s e m e n t s . En 

c o n s é q u e n c e , on ne peu t dire q u e les t r i b u n a u x n é e r l a n d a i s a i en t agi 

d é r a i s o n n a b l e m e n t en re fusant q u e soient c o m m u n i q u é e s à l ' in té ressé 

d ' a u t r e s in fo rmat ions ou q u e leur refus soit e n t a c h é d ' a r b i t r a i r e . Dès 

lors, il y avait des ra isons suff isantes de p r é s e r v e r l ' anonymat de 

l ' ind ica teur . 

La C o u r observe é g a l e m e n t q u e , d a n s l 'affaire V a n M e c h e l e n et 

a u t r e s , le seul é l é m e n t de p reuve ident i f ian t f o r m e l l e m e n t les accusés 

c o m m e les a u t e u r s des infract ions sur lequel s 'é ta i t fondée la 

c o n d a m n a t i o n é ta i t cons t i tué des d é c l a r a t i o n s des policiers a n o n y m e s . 

Dès lors, avait cons idéré la C o u r , la c o n d a m n a t i o n des r e q u é r a n t s 

reposa i t « d a n s une m e s u r e d é t e r m i n a n t e » su r ces dépos i t ions 

a n o n y m e s (loc. cit., p . 713, § 63) . 

La p r é s e n t e espèce est toutefois d i f fé ren te . En d e h o r s de la dépos i t ion 

du t é m o i n a n o n y m e , la cour d ' appe l a eu é g a r d aux é l é m e n t s su ivan ts : 

- le procès-verbal é tab l i pa r la police de l ' a r r e s t a t i on du r e q u é r a n t 

d a n s u n e échoppe à cannab i s d ' A m s t e r d a m , lors de laque l le les policiers 

ava ien t c o n s t a t é q u e l ' in té ressé é ta i t p o r t e u r d 'un pis tolet c h a r g é ; 

- le procès-verbal é tabl i pa r la police de la découve r t e d a n s la maison 

de la N e w t o n s t r a a t ind iquée pa r l ' i n f o r m a t e u r a n o n y m e (qui fut 

u l t é r i e u r e m e n t e n t e n d u c o m m e t é m o i n ) de qua t r e -v ing t - t r e i ze kilos de 

cocaïne , d 'un g r a n d n o m b r e d ' a r m e s et d ' u n e i m p o r t a n t e q u a n t i t é de 

m u n i t i o n s non usagées et de m a t i è r e s h a u t e m e n t explos ives ; 

- le procès-verbal é tab l i pa r la police de la d é c o u v e r t e d a n s l 'Audi 

d ' u n e s o m m e a n o r m a l e m e n t i m p o r t a n t e d ' a r g e n t en l iquide , de l e t t r e s 

ad re s sées au r e q u é r a n t , d 'un p e r m i s de condu i r e falsifié p o r t a n t une 

p h o t o du r e q u é r a n t , de clés dont il fut cons t a t é u l t é r i e u r e m e n t qu ' e l l e s 
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a l la ient sur la p o r t e de la ma i son de la N e w t o n s t r a a t et sur celle du 

domici le du r e q u é r a n t , et d ' un t é l é p h o n e mobi le don t il fut cons t a t é 

u l t é r i e u r e m e n t qu ' i l é ta i t ut i l isé p a r le r e q u é r a n t et avait servi à appe l e r 

la m a i s o n de la N e w t o n s t r a a t peu avan t la découve r t e d a n s celle-ci des 

objets i l légaux é n u m é r é s c i -dessus ; 

- le procès-verbal é tab l i pa r la police qui ident i f ia i t c o m m e é t a n t celles 

du r e q u é r a n t les e m p r e i n t e s d ig i ta les re levées sur les sacs poube l le 

ut i l isés p o u r e m b a l l e r les a r m e s découve r t e s d a n s la N e w t o n s t r a a t ; 

- la c o n s t a t a t i o n q u ' é t a i t u n m e n s o n g e f lagrant l ' a f f i rmat ion d u 

r e q u é r a n t selon laque l le il ne connaissa i t pas l 'accusé B lanke r , 

p r o p r i é t a i r e de l 'Audi, qui é t a i t é g a l e m e n t impl iqué d a n s une a u t r e 

t en t a t i ve d ' i m p o r t a t i o n d ' une c e r t a i n e q u a n t i t é de cocaïne . 

Il y avai t donc devan t le t r i buna l d ' a b o n d a n t e s a u t r e s p reuves 

i n d i q u a n t q u e le r e q u é r a n t é ta i t coupab le des infract ions qu i lui é t a i en t 

r ep rochées , et q u e n ' ava i t fait que co r robo re r la déc l a r a t i on du t é m o i n 

a n o n y m e . 

L a C o u r l 'a r appe l é ci-dessus, la recevabi l i té des p reuves re lève a u 

p r e m i e r chef des règles d u droi t i n t e r n e , et en pr inc ipe il r ev ien t aux 

ju r id ic t ions na t i ona l e s d ' app réc i e r les é l é m e n t s recueil l is pa r elles. Il 

n ' a p p a r t i e n t donc pas à la C o u r de r e c h e r c h e r si les p reuves p rodu i t e s e n 

l 'espèce on t é té app réc i ées c o r r e c t e m e n t p a r les j u r id i c t ions na t iona les . 

La C o u r conclut dès lors q u e la c o n d a m n a t i o n d u r e q u é r a n t ne se 

fondait pas exc lus ivement ou d a n s u n e m e s u r e d é t e r m i n a n t e sur les 

déc l a r a t i ons du t é m o i n a n o n y m e . 

Elle cons idère q u e , pour j u g e r si les moda l i t é s de l ' aud i t ion du t émoin 

a n o n y m e offraient des g a r a n t i e s suff isantes pour c o m p e n s e r les difficultés 

causées à la défense , il y a lieu de t en i r d û m e n t c o m p t e de la conclus ion ci-

dessus selon laque l le le t é m o i g n a g e a n o n y m e n ' a a b s o l u m e n t pas été 

d é t e r m i n a n t pour la c o n d a m n a t i o n du r e q u é r a n t . La défense s'est donc 

t rouvée h a n d i c a p é e d a n s une bien m o i n d r e m e s u r e q u e si tel avai t é té le 

cas. 

C e l a p réc i sé , il r e s te à d é t e r m i n e r si la p r o c é d u r e suivie p r é s e n t a i t des 

g a r a n t i e s suff isantes au r e g a r d des droi t s de la défense . 

En p r e m i e r lieu, on ne peu t r e p r o c h e r aux a u t o r i t é s de n 'avoir pas 

su f f i s amment pris soin de s ' a ssure r de la fiabilité du t é m o i n a n o n y m e . Le 

j u g e d ' i n s t ruc t ion la vérifia et livra à ce sujet un avis mot ivé dans son 

procès-verbal de l ' aud i t ion du t é m o i n . Il ne s 'en r e m i t pas à sa p rop re 

impress ion , mais t in t é g a l e m e n t c o m p t e de celle du greffier, qu i avai t 

assis té à l ' audi t ion , ainsi que des in fo rma t ions o b t e n u e s du policier V a n 

Looijen. En o u t r e , la défense se vit offrir l 'occasion d ' i n t e r r o g e r le j u g e 

d ' i n s t ruc t ion sur ce point lors de l ' aud ience pub l ique , et elle usa de ce t t e 

possibi l i té . 

Q u a n t à la m a n i è r e don t l ' aud i t ion fut m e n é e , il convient de re lever 

q u e c 'est la p r o c é d u r e p re sc r i t e p a r l 'ar t ic le 226d du code de p r o c é d u r e 
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péna le qui fut suivie. L ' aud i t ion eu t lieu d a n s une pièce don t non 

s e u l e m e n t la défense ma i s é g a l e m e n t le p a r q u e t é t a i e n t a b s e n t s . P a r m i 

les ques t ions posées , il y en avait un g r a n d n o m b r e q u e la défense avai t 

soumises au p réa lab le pa r écr i t . Pa r a i l leurs , la défense eu t la possibil i té 

de s o u m e t t r e d ' a u t r e s ques t ions et de suivre l ' aud i t ion g râce à u n e 

liaison sonore . Si les r éponses é t a i en t d ' abord c o m m u n i q u é e s au j u g e 

d ' i n s t ruc t ion , l iaison sonore coupée , elles é t a i e n t p a r la sui te r é p é t é e s 

p a r le t é m o i n ap rè s q u e le j u g e d ' i n s t ruc t ion eu t déc idé q u e cela 

pouvai t se faire sans m e t t r e en pér i l l ' anonymat du t émo in . C h a c u n e 

des ques t i ons éca r t ée s par le j u g e d ' i n s t ruc t ion fut e n r e g i s t r é e , et le 

m a g i s t r a t m e n t i o n n a d a n s son procès-verbal les ra i sons pour lesquel les 

il avait agi a insi . De surcro î t , le t émo in fut e n t e n d u sous s e r m e n t , 

g a r a n t i e v e n a n t s 'a jouter à celles p révues à l 'ar t ic le 226d du code de 

p r o c é d u r e péna l e . 

La C o u r conclut q u e la p r o c é d u r e suivie se r app rocha i t a u t a n t que 

possible d a n s les c i r cons tances de l 'espèce de celle suivie p o u r e n t e n d r e 

un t émo in en a u d i e n c e pub l ique . Les dro i t s de la défense ont donc été 

su f f i s ammen t r e spec tés . 

2. D a n s la m e s u r e où le r e q u é r a n t se p la in t q u e la défense a é té 

e m p ê c h é e de poser c e r t a i n e s ques t i ons préc ises , la C o u r observe qu ' i l ne 

lui a p p a r t i e n t pas de con t rô le r les e r r e u r s de fait ou de droi t p r é t e n d u m e n t 

c o m m i s e s pa r les j u r id i c t ions na t i ona l e s (voir, e n t r e a u t r e s , l ' a r rê t Garcia 

Ruizc. Espagne [ G C ] , n" 30544/96, § 28, C E D H 1999-1). Il est d a n s la n a t u r e 

des choses q u e seul u n t r i b u n a l i n t e r n e puisse s t a t u e r sur la p e r t i n e n c e 

d ' une ques t i on pa r t i cu l i è r e , ou, c o m m e en l 'espèce, sur la nécess i té 

d ' e m p ê c h e r q u ' u n e ques t ion soit posée au mot i f q u e s'il y é ta i t r é p o n d u 

cela p o u r r a i t m e t t r e en pér i l la sécur i t é d ' un t é m o i n a n o n y m e . 

Il r é su l t e de ce qu i p récède que les griefs du r e q u é r a n t exposés sous les 

poin ts 1 et 2 doivent ê t r e re je tés p o u r défau t man i f e s t e de f o n d e m e n t , a u 

sens de l 'ar t icle 35 § 3 de la Conven t i on . 

3 . Q u a n t au gr ief selon lequel des policiers é t a i en t p r é s e n t s d a n s la 

m ê m e pièce q u e le j u g e d ' in s t ruc t ion et le t é m o i n a n o n y m e lors de 

l ' audi t ion de ce d e r n i e r , la C o u r se ré fè re à la conclus ion de la C o u r de 

cassa t ion d ' ap rè s laquel le a u c u n moyen de la so r te n ' a é té a r t i cu lé 

devan t la cour d ' appe l . 

D ' a p r è s la j u r i s p r u d e n c e c o n s t a n t e de la C o u r en la m a t i è r e , il ne suffit 

pas q u e les p r o c é d u r e s d isponibles a ien t é té e n g a g é e s . Il faut é g a l e m e n t 

q u e les griefs po r t é s u l t é r i e u r e m e n t devan t la C o u r a ien t é té énoncés 

d e v a n t l ' o rgane i n t e r n e a p p r o p r i é , au moins en subs t ance et d a n s les 

formes et déla is p resc r i t s pa r le dro i t i n t e r n e (voir, e n t r e a u t r e s , l ' a r rê t 

Akdivar et a u t r e s c. T u r q u i e du 16 s e p t e m b r e 1996, Recueil 1996-IV, 

p. 1210, § 6 6 ) . 

Il est vra i q u e le conseil du r e q u é r a n t se r é f é ra en t e r m e s g é n é r a u x 

aux griefs fo rmulés d a n s le cad re de la p r o c é d u r e de p r e m i è r e 
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i n s t ance , a u n o m b r e desque l s figurait la p la in te en ques t ion . Toutefo is , 

on p e u t r a i s o n n a b l e m e n t cons idé re r q u e la défense a u r a i t dû r é i t é r e r 

f o r m e l l e m e n t devan t la cour d ' appe l le gr ief t i ré de la p r é s e n c e d e s 

policiers dans la m ê m e pièce q u e le j u g e d ' i n s t ruc t i on et le t émo in . 

La C o u r e s t ime q u e la s imple ré fé rence en t e r m e s g é n é r a u x à 

l ' ensemble des griefs formulés en p r e m i è r e in s t ance é t a i t t r o p vague 

pour a t t i r e r d i r e c t e m e n t l ' a t t en t ion de la cour d ' appe l sur ce t t e 

ques t i on ( a r r ê t C a r d o t c. F rance du 19 m a r s 1991, série A n" 200, 

pp. 18-19, § 35) . 

Dans ces cond i t ions , la C o u r cons idère q u e , pour ce qu i est de ce grief, 

les voies de r ecour s i n t e r n e s n 'ont pas é té épu i sées . 

4. Q u a n t au grief du r e q u é r a n t selon lequel la C o u r de cassa t ion , 

faisant app l ica t ion de l 'ar t ic le 101a de la loi sur l ' o rgan isa t ion jud ic i a i r e , 

a éca r t é de m a n i è r e s o m m a i r e neu f de ses moyens de cassa t ion , la C o u r 

relève ce qu i sui t . 

L 'ar t ic le 6 § 1 oblige les t r i b u n a u x à mot ive r leurs décis ions , mais il n e 

peut se c o m p r e n d r e c o m m e ex igean t une r éponse dé ta i l l ée à c h a q u e 

a r g u m e n t . De m ê m e , la C o u r e u r o p é e n n e n 'es t pas appe lée à r e c h e r c h e r 

si les a r g u m e n t s ont é té a d é q u a t e m e n t t r a i t é s (voir, pa r e x e m p l e , l ' a r rê t 

V a n de H u r k c. Pays-Bas d u 19 avril 1994, sér ie A n" 288, p . 20, § 61) . La 

C o u r a m ê m e a d m i s q u e , p o u r r e j e t e r un r ecour s , u n e cour d ' appe l peu t e n 

pr inc ipe se c o n t e n t e r d ' e n t é r i n e r les motifs f igurant d a n s la décision 

r e n d u e pa r la ju r id ic t ion in fé r ieure (voir, e n t r e a u t r e s , l ' a r rê t Garcia Ruiz 

préc i t é , § 28) . 

En conséquence , ce gr ief est m a n i f e s t e m e n t m a l fondé. 

5. Le d e r n i e r gr ief du r e q u é r a n t pa ra î t se fonder sur la suppos i t ion 

q u e , c o m p t e t enu de l ' exper t i se du professeur W a g e n a a r , l ' a f f i rmat ion 

du r e q u é r a n t selon laquel le il ne connaissa i t pas B lanke r é ta i t p lausible 

et c réd ib le , ou q u ' à tout le moins sa fausse té n 'ava i t pas é té é tab l ie . O r la 

cour d ' appe l en j u g e a a u t r e m e n t . 

La C o u r r appe l l e qu ' i l ne lui a p p a r t i e n t pas d ' a p p r é c i e r les p reuves 

reçues p a r les j u r id i c t i ons na t iona les . Aussi n ' examine ra - t - e l l e pas la 

ques t ion d e savoir si la cour d ' appe l a eu tort ou ra ison de ne pas a jouter 

foi à l ' a f f i rmat ion du r e q u é r a n t . 

Dans son a r r ê t J o h n M u r r a y e. R o y a u m e - U n i du 8 février 1996 (Recueil 

1996-1, p . 49, § 45) , la C o u r a admis que le droit de ne pas con t r ibue r à sa 

p ropre incr imina t ion fait pa r t i e des ga ran t i e s offertes pa r l 'article 6 de la 

Convent ion . Pa r ai l leurs , elle a aussi r econnu q u e ce droi t ne peu t et ne doit 

e m p ê c h e r de p r e n d r e en c o m p t e le silence de l 'accusé, dans des s i tua t ions qui 

appel lent a s s u r é m e n t une expl icat ion de sa pa r t , pour appréc ie r la force de 

persuas ion des é l é m e n t s à cha rge (ibidem, pp . 49-50, § 47) . 

P o u r la C o u r , il en r é su l t e a fortiori q u e l 'on ne s au ra i t r e p r o c h e r à un 

j u g e d 'avoir t i ré des conclusions néga t ives d ' une déc l a r a t i on d ' un accusé 

j u g é e m e n s o n g è r e . 
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Eu é g a r d aux c i rcons tances de la p r é s e n t e espèce , la C o u r cons idère 

q u e le fait p o u r les j u r id i c t i ons na t i ona l e s d 'avoir t i ré des c o n s é q u e n c e s 

de la d é c l a r a t i o n en cause ne soulève a u c u n e ques t ion sur le t e r r a i n de 

l 'ar t ic le 6 §§ 1 et 2 de la Conven t i on . Dès lors, ce grief est lui auss i 

m a n i f e s t e m e n t mal fondé. 

Par ces mot i fs , la C o u r , à la ma jo r i t é , 

Déclare la r e q u ê t e i r recevable . 


