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From 1 November 1998, the Reports of Judgments and Decisions of the European Court of 
Human Rights contain a selection of judgments delivered and decisions adopted after the 
entry into force of Protocol No. 11 to the Convention for the Protection of Human Rights and 
Fundamental Freedoms. All judgments and decisions of the Court (with the exception of 
decisions taken by committees of three judges pursuant to Article 28 of the Convention), 
including those not published in this series, are available in the Court 's case-law database 
(HUDOC) which is accessible via the Court 's website (http://www.echr.coe.int). 

Note on citation 

The form of citation for judgments and decisions published in this series from 1 November 
1998 follows the pattern: name of case (in italics), application number, paragraph number 
(for judgments) , abbreviation of the European Court of Human Rights (ECHR), year and 
number of volume. 

In the absence of any indication to the contrary the cited text is a judgment on the merits 
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concerning only just satisfaction, "(revision)" for a judgment concerning revision, "(inter­
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ing the case out, or "(friendly se t t lement)" for a judgment concerning a friendly settlement. 
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cl des Libertés fondamentales. Tous les arrêts et décisions de la Cour (à l'exception des 
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données sur la jurisprudence de la Cour (HUDOC) , accessible sur le site Internet de la Cour 
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paragraphe (pour les arrêts) , siglc de la Cour européenne des Droits de l 'Homme (CEDH). 

année et numéro du recueil. 

Sauf mention particulière, le texte cité est celui d'un arrêt sur le fond rendu par une 

chambre de la Cour. L'on ajoute après le nom de l'affaire « (déc.) » pour une décision sur la 

recevabilité, « (exceptions préliminaires) » pour un arrêt ne portant que sur des exceptions 
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SOMMAIRE1 

Absence de règles de procédure préalablement établies 
Procédure spéciale suivie contre un ministre appliquée également à des 
personnes n'ayant pas cette qualité 
Prolongation du délai de prescription 

Article 6 § 1 

Procès équitable - Procédure pénale - Absence de règles de procédure préalablement établies -
Principe de la légalité du droit de la procédure pénale - Egalité des armes - Tribunal établi par 
la loi - Notion de «tribunal» - Procédure spéciale suivie contre un ministre appliquée 
également à des personnes n'ayant pas cette qualité - Application de la règle de la connexité -
Possibilité d'étendre la juridiction de la Cour de cassation non prévue par la loi - Refus de 
renvoi à titre préjudiciel d'une affaire à une autre instance nationale - Absence d'arbitraire -
Tribunal indépendant et impartial - Indépendance et impartialité d'une Cour de cassation -
Rôle du ministère public près la Cour de cassation 

Article 7 

Principe de la légalité des délits et des peines - Prolongation du délai de prescription - Loi de 
procédure pénale - Application immédiate d'une loi - Prévisibilité de l'infraction 

* * 

En 1994, le procureur général demanda à la Chambre des représentants de lever 
l 'immunité parlementaire de M. Coëme, qui était impliqué dans certaines 
activités illégales d'une association chargée de la réalisation d'études de marché 
et de sondages d'opinion alors qu'il exerçait les fonctions de ministre. En 
application de l'article 103 de la Constitution relatif aux poursuites judiciaires à 
l'encontre des ministres, la Chambre des représentants décida d'ordonner le 
renvoi de M. Coëme devant la Cour de cassation, chambres réunies, seule 
juridiction habilitée, à juger un ministre selon cet article. Les autres requérants, 
MM. Mazy, Stalport, Hermanus et Javcau, furent soumis à la même procédure, 
devant la Cour de cassation, en vertu du principe de la connexité des infractions, 
prévu dans le code d'instruction criminelle, bien qu'aucun d'entre eux ne fût 
ministre. Lors de l'audience du 5 février 1996 devant la Cour de cassation, il fut 
précisé que la procédure suivie serait la procédure correctionnelle ordinaire. La 
cour rejeta l 'argument de M. Coëme selon lequel, en l'absence d'une loi 
d'application de l'article 103 de la Constitution, elle avait fixé elle-même les 
règles de procédure. Le 12 février 1996, lecture fut donnée d'un arrêt 
interlocutoire par lequel la Cour de cassation se déclarait régulièrement saisie et 
compétente; la cour énonçait par cet arrêt que les règles régissant la procédure 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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correctionnelle ordinaire ne seraient appliquées que pour autant qu'elles soient 
compatibles avec les dispositions réglant la procédure devant la Cour de cassation 
siégeant en chambres réunies. La Cour de cassation refusa ensuite de soumettre à 
la Cour d'arbitrage deux questions préjudicielles; l'une ayant trait au principe de 
la connexité tiré du code d'instruction criminelle et appliqué à la présente 
procédure, l 'autre se rapportant à l'application d'une nouvelle loi à ces 
procédures, la loi du 24 décembre 1993, qui allongeait de trois à cinq ans le délai 
de prescription pour les délits. La Cour de cassation rendit son arrêt en avril 1996, 
par lequel les requérants furent reconnus coupables et condamnés à diverses 
peines. 

1. Articles 6 §§ 1, 2 et 3 b), 13 et 14: il y a lieu d'examiner les griefs à la lumière du 
premier paragraphe de l'article 6, en le combinant au besoin avec ses autres 
paragraphes et les autres articles précités. 

a) Sur l'absence de loi d'application de l'article 103 de la Constitution : 

i. Situation de M. Coëme : l'organisation du système judiciaire ne saurait être 
laissée à la discrétion de l'exécutif ou des autorités judiciaires, cette matière 
devant être régie par une loi du parlement. La Cour de cassation belge 
constituait «un tribunal établi par la loi» au sens de l'article 6. Aucune loi 
d'application de l'article 103 de la Constitution n'était en vigueur le jour où les 
requérants furent appelés à se présenter devant la Cour de cassation pour 
répondre des infractions qui leur étaient reprochées, mais M. Coëme, assisté de 
ses avocats, ne pouvait ignorer que la procédure correctionnelle ordinaire serait 
probablement suivie ; cela fut d'ailleurs confirmé par la Cour de cassation dès 
l'ouverture de l'audience du 5 février 1996. Toutefois, les règles régissant la 
procédure correctionnelle ordinaire ne pouvaient être adoptées telles quelles par 
la Cour de cassation siégeant en chambres réunies et celle-ci indiqua qu'elles ne 
seraient appliquées que pour autant qu'elles soient compatibles avec les règles de 
procédure applicables devant cette cour. Il en résulta que les parties n'ont pu 
connaître à l'avance toutes les modalités de la procédure qui serait suivie, ni 
prévoir de quelle manière la Cour de cassation serait amenée à amender ou à 
modifier les dispositions qui organisent le déroulement normal d'un procès 
criminel. La Cour de cassation a donc introduit un élément d'incertitude rendant 
la tâche de la défense malaisée. Or le principe de la légalité du droit de la 
procédure pénale impose des exigences quant au déroulement de la procédure 
afin d'assurer la garantie du procès équitable, qui implique le respect de l'égalité 
des armes. La réglementation de la procédure vise d'abord à protéger la personne 
poursuivie contre des risques d'abus de pouvoir et c'est donc la défense qui est la 
plus susceptible de pâtir de l'absence de règles de procédure préalablement 
établies. L'incertitude qui en est résultée plaçait M. Coëme dans une situation de 
net désavantage par rapport au ministère public, ce qui l'a privé d'un procès 
équitable au sens de l'article 6 § 1. 

Conclusion : violation (unanimité). 
La Cour conclut, à l 'unanimité, qu'il n'est pas nécessaire de statuer sur la violation 
alléguée des paragraphes 2 et 3 b) de l'article 6. 

ii. Situation des autres requérants : l'organisation du système judiciaire et la 
compétence en matière répressive ne peuvent être laissées à l'appréciation du 
pouvoir judiciaire. A l'époque des faits, ni la Constitution ni la loi ne donnaient 
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compétence à la Cour de cassation pour connaître des poursuites contre des 
personnes autres qu'un ministre et aucune disposition ne prévoyait la possibilité 
d'étendre la juridiction de cette dernière à des inculpés autres que des ministres 
pour des infractions connexes à celles reprochées aux ministres. L'application des 
règles de connexilé, prévue au code d'instruction criminelle, pouvait certes être 
envisagée, eu égard aux enseignements de la doctrine et de la jurisprudence. 
Toutefois, ces indications ne permettaient pas de considérer, en l'espèce, que la 
connexité était «prévue par la loi», d 'autant que la Cour de cassation, autorité 
jurisprudentielle suprême, s'est elle-même référée à l'article 103 de la 
Constitution plutôt qu'au code d'instruction criminelle ou au code judiciaire. 
Dans la mesure où la connexité n'était pas prévue par la loi, la Cour de cassation 
ne pouvait être considérée comme un tribunal « établi par loi» au sens de l'article 6 
§ 1 pour l'examen des poursuites contre les quatre autres requérants. 
Conclusion: violation (unanimité). 

La Cour conclut, à l 'unanimité, qu'il n'est pas nécessaire de statuer sur la violation 
alléguée de l'article 14 et qu'il ne s'impose pas d'examiner le grief de MM. Mazy, 
Stalport, Hermanus et Javeau tiré de l'absence de loi de procédure prise en 
application de l'article 103 de la Constitution. 

b) Sur le refus de poser des questions préjudicielles à la Cour d 'arbitrage: la 
Convention ne garantit pas comme tel un droit à ce qu'une affaire soit renvoyée, 
à titre préjudiciel, par une juridiction nationale devant une autre instance 
nationale ou internationale. Le droit de saisir un tribunal par voie de question 
préjudicielle n'est pas absolu même lorsqu'une législation réserve un domaine 
juridique à la seule appréciation d'un tribunal et prévoit pour les autres 
juridictions l'obligation de lui soumettre sans réserve toutes les questions qui s'y 
rapportent. Toutefois, il n'est pas exclu que, dans certaines circonstances, le refus 
opposé par une juridiction nationale appelée à se prononcer en dernière instance 
puisse porter atteinte au principe d'équité de la procédure, en particulier si un tel 
refus apparaît entaché d'arbitraire. Cela n'a pas été le cas en l'espèce, la Cour de 
cassation ayant pris en compte les griefs des requérants et leur demande de voir 
poser des questions préjudicielles à la Cour d'arbitrage, et s'étant ensuite 
prononcée aux termes de décisions suffisamment motivées et dénuées d'arbitraire. 
Conclusion : non-violation (quatre voix contre trois). 

La Cour conclut, à l 'unanimité, qu'il n'est pas nécessaire d'examiner le grief tiré 
de l'article 13. 

c) Sur l'indépendance et l 'impartialité de la Cour de cassation : en l'espèce, il n'y a 
aucune circonstance de nature à justifier les appréhensions des requérants quant à 
l'existence de certains liens de sujétion ou de dépendance de la Cour de cassation à 
son ministère public. 

Conclusion : non-violation (quatre voix contre trois). 

d) Sur l'audition de M. Stalport : les circonstances de la cause ne révèlent pas que 
pour établir la culpabilité de M. Stalport, la Cour de cassation a eu recours à des 
éléments de preuve obtenus par la contrainte ou des pressions au mépris du droit à 
ne pas s'incriminer soi-même. 

Conclusion : non-violation (quatre voix contre trois). 

2. Article 6 § 1 : la Cour constate, à l 'unanimité, une non-violation de l'article 6 § 1 
quant à la durée de la procédure visant M. Hermanus. 
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3. Article 7: en faisant application aux laits litigieux du nouveau délai de 
prescription prévu par la loi du 24 décembre 1993, la Cour de cassation a assuré 
le respect du principe généralement reconnu selon lequel, sauf dispositions 
expresses en sens contraire, les lois de procédure s'appliquent immédiatement 
aux procédures en cours. La prolongation du délai de prescription introduit par la 
loi du 24 décembre 1993 et son application immédiate par la Cour de cassation ont 
certes eu pour effet d'allonger le délai durant lequel les faits pouvaient être 
poursuivis et ont été défavorables aux requérants. Cependant, l'article 7 ne peut 
être interprété comme empêchant, par l'effet de l'application immédiate d'une loi 
de procédure, l'allongement des délais de prescription lorsque les faits n'ont 
jamais été prescrits. Les requérants ont été condamnés pour des actes pour 
lesquels l'action publique n'avait jamais été éteinte par prescription. Ces actes 
constituaient des infractions au moment de leur commission et les peines 
infligées n'étaient pas plus fortes que celles qui étaient applicables au moment 
des faits. Les requérants n'ont pas non plus subi, du fait de la loi du 24 décembre 
1993, un préjudice plus grand que celui auquel ils étaient exposés à l'époque où les 
infractions furent commises. 
Conclusion : non-violation (unanimité). 

Article 41 : la Cour ne peut spéculer sur ce qu'aurait été l'issue d'une procédure 
conforme à l'article 6 § 1 mais elle estime que le simple constat des violations ne 
saurait compenser le tort moral certain subi; elle alloue donc des sommes de ce 
chef. Elle accorde des frais et dépens aux requérants. 
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1996-1 
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Findlay c. Royaume-Uni, arrêt du 25 février 1997, Recueil 1997-1 
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Hertel c. Suisse, arrêt du 25 août \99i\, Recueil 1998-VI 
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Dotta c. Italie (déc), n" 38399/97, 7 septembre 1999, non publiée 
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En l'affaire Coëme et autres c. Belgique, 
La C o u r e u r o p é e n n e des Droi ts de l ' H o m m e ( d e u x i è m e sec t ion) , 

s i égean t en une c h a m b r e composée de : 

M M . C L . ROZAKIS, président, 

A.B. BAKA, 

B. CONFORTI, 

M""' F . T U L K E N S , 

M. P. LORENZEN, 

M"1'' M. TSATSA-NlKOLOVSKA, 

M. E. LEVTÎS, juges, 

et de M. E. FRIBERGH,greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e d u conseil les 30 m a r s , 6 avril et 

30 ma i 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

PROCÉDURE 

1. A l 'origine de l 'affaire se t r o u v e n t cinq r e q u ê t e s (n"s 32492/96, 

32547/96, 32548/96, 33209/96 et 33210/96) d i r igées con t r e le R o y a u m e de 

Belg ique et don t cinq r e s so r t i s san t s de cet E t a t ava ien t saisi la 

C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) , en 

v e r t u de l ' anc ien a r t ic le 25 de la Conven t i on de s a u v e g a r d e des Dro i t s de 

l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

La p r e m i è r e de ces r e q u ê t e s a é té déposée p a r M. G u y C o ë m e le 

23 ju i l l e t 1996 et a é té e n r e g i s t r é e le 2 aoû t 1996 sous le n u m é r o de 

doss ier 32492/96 . D e v a n t la C o u r , le r e q u é r a n t est r e p r é s e n t é pa r 

M e P. L a m b e r t , avocat au b a r r e a u d e Bruxe l l e s . 

La d e u x i è m e r e q u ê t e a é té déposée p a r M . J e a n - L o u i s M a z y le 1 e r août 

1996 et a é té e n r e g i s t r é e le 7 aoû t 1996 sous le n u m é r o de dossier 

32547/96. Devan t la C o u r , le r e q u é r a n t est r e p r é s e n t é pa r M c O . KJces, 

avocat au b a r r e a u de Bruxe l l e s . 

La t ro i s i ème r e q u ê t e a é t é déposée à l 'or igine pa r M . J e a n - L o u i s S ta lpor t 

le 5 aoû t 1996 et a é té e n r e g i s t r é e le 7 aoû t 1996 sous le n u m é r o de 

doss ier 32548/96. M. S ta lpor t est décédé le 7 ma i 1997. P a r u n e l e t t r e du 

4 ju i l l e t 1997, son épouse et ses filles - t o u t e s trois de na t iona l i t é belge e t 

nées r e s p e c t i v e m e n t en 1951, 1976 et 1979, qu i sont ses seules hé r i t i è res -

ont e x p r i m é leur i n t en t ion de poursu iv re la p r o c é d u r e et d ' ê t r e 

r e p r é s e n t é e s pa r les conseils choisis pa r l eur m a r i et p è r e : 

M'"' J . C r u y p l a n t s , R. De B a e r d e m a e k e r et O . Louppe , avocats au b a r r e a u 

de Bruxe l les . 

La q u a t r i è m e r e q u ê t e a é té déposée pa r M. A u g u s t e M e r r y 

H e r m a n u s le 8 aoû t 1996 et a é té e n r e g i s t r é e le 27 s e p t e m b r e 1996 

sous le n u m é r o de doss ier 33209/96. D e v a n t la C o u r , le r e q u é r a n t est 
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r e p r é s e n t é p a r M ' s N. C a h e n , F. M a u s s i o n et R. de Béco, avocats au 

b a r r e a u de Bruxel les . 

La c i n q u i è m e r e q u ê t e a é té déposée pa r M. C a m i l l e J a v e a u le 31 ju i l le t 

1996 et e n r e g i s t r é e le 27 s e p t e m b r e 1996 sous le n u m é r o de doss ier 

33210/96. Devan t la Cour , le r e q u é r a n t est r e p r é s e n t é par 

M c s T . D e l a h a y e , P . M a y e n c e , M.-F. Dubuffe t et P. E rkes , avocats au 

b a r r e a u de Bruxe l les . 

Le g o u v e r n e m e n t belge («le G o u v e r n e m e n t » ) é ta i t r e p r é s e n t é p a r son 

a g e n t , M. C . D e b r u l l e , d i r e c t e u r d ' a d m i n i s t r a t i o n au m i n i s t è r e de la 

J u s t i c e . 

Sous l 'angle des ar t ic les 6, 7, 13 et 14 de la Conven t ion , les 

r e q u é r a n t s se p l a i g n e n t des pou r su i t e s péna les e n g a g é e s c o n t r e eux 

en Be lg ique . M. C o ë m e , qui é ta i t m i n i s t r e lo r sque les faits en cause 

furent c o m m i s , fut t r a d u i t d e v a n t la C o u r de cassa t ion c o n f o r m é m e n t 

à l ' a r t ic le 103 de la C o n s t i t u t i o n , tel q u e libellé avan t la modif icat ion 

cons t i tu t ionne l l e d u 12 j u i n 1998, qu i prévoyai t q u e seu le la C o u r de 

cassa t ion , c h a m b r e s r é u n i e s , avai t le dro i t de j u g e r les m in i s t r e s . Les 

a u t r e s r e q u é r a n t s furen t t r a d u i t s d e v a n t ce t t e j u r id i c t ion en ra ison 

des liens de connex i t é ex i s t an t e n t r e les faits qui l eur é t a i en t 

r ep rochés et ceux r ep rochés à M. C o ë m e . Le 5 avril 1996, la C o u r 

de cassa t ion p r o n o n ç a un a r r ê t de c o n d a m n a t i o n à l ' égard des cinq 

r e q u é r a n t s . 

2. Le 7 avril 1997, la C o m m i s s i o n a déc idé de p o r t e r les r e q u ê t e s à la 

conna i s sance du G o u v e r n e m e n t . 

En ce qu i conce rne la p r e m i è r e r e q u ê t e , la C o m m i s s i o n a invite le 

G o u v e r n e m e n t à p r é s e n t e r ses obse rva t ions sur le gr ief re la t i f à l ' absence 

de loi d ' app l ica t ion rég i s san t la p r o c é d u r e d ' e x a m e n p a r la C o u r de 

cassa t ion , ainsi que sur les griefs fondés su r le fait q u e ce t t e j u r id i c t i on , 

en faisant app l i ca t ion de l 'ar t icle 21 de la loi du 17 avril 1978 tel q u e 

modifié pa r l 'ar t ic le 25 de la loi du 24 d é c e m b r e 1993, a u r a i t a t t r i b u é u n e 

ré t roac t iv i t é à l 'ar t icle 103 de la C o n s t i t u t i o n tel q u e modifié le 5 ma i 1993 

et a u r a i t é t e n d u sa sa is ine à des faits e t p r éven t i ons qui n ' é t a i e n t pas visés 

p a r la décis ion de renvoi de la C h a m b r e des r e p r é s e n t a n t s . Le 

G o u v e r n e m e n t a p r é s e n t é ses observa t ions le 25 s e p t e m b r e 1997 et le 

r e q u é r a n t y a r é p o n d u le 12 n o v e m b r e 1997. 

D a n s le c ad re de son e x a m e n de la d e u x i è m e r e q u ê t e , la C o m m i s s i o n a 

invité le G o u v e r n e m e n t à p r é s e n t e r ses obse rva t ions su r les griefs relat i fs 

au renvoi du r e q u é r a n t devan t la C o u r de cassa t ion m a l g r é le fait qu ' i l 

n 'a i t j a m a i s exe rcé les fonctions de m i n i s t r e et à l ' absence d e loi 

d ' app l ica t ion r ég i s san t la p r o c é d u r e d ' e x a m e n pa r la C o u r de cassa t ion , 

ainsi q u e sur le gr ief selon lequel le r e q u é r a n t n ' a u r a i t pas disposé du 

t e m p s et des facili tés nécessa i res à la p r é p a r a t i o n de sa défense et sur 

celui fondé sur le refus de s o u m e t t r e une ques t i on préjudic ie l le à la C o u r 
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d ' a r b i t r a g e . Le G o u v e r n e m e n t a p r é s e n t é ses obse rva t ions le 25 s e p t e m b r e 

1997 et le r e q u é r a n t y a r é p o n d u le 5 n o v e m b r e 1997. 

P o u r la t ro i s i ème r e q u ê t e , la C o m m i s s i o n a invi té le G o u v e r n e m e n t à 

p r é s e n t e r ses observa t ions sur les griefs relat i fs au renvoi du r e q u é r a n t 

d e v a n t la C o u r de cassa t ion m a l g r é le fait qu ' i l n ' a i t j a m a i s exe rcé les 

fonct ions de m i n i s t r e et à l ' absence de loi d ' app l i ca t ion rég i s san t la 

p r o c é d u r e d ' e x a m e n p a r la C o u r de cassa t ion , ainsi q u e su r le grief selon 

lequel le r e q u é r a n t n ' a u r a i t pas disposé du t e m p s et des facilités 

nécessa i r e s à la p r é p a r a t i o n de sa défense . Le G o u v e r n e m e n t a 

é g a l e m e n t é té invité à p r é s e n t e r ses observa t ions sur les griefs selon 

lesque ls la C o u r de cassa t ion avai t refusé de s o u m e t t r e une ques t ion 

préjudic ie l le à la C o u r d ' a r b i t r a g e et a u r a i t r e t e n u c e r t a i n e s déc l a ra t ions 

faites pa r le r e q u é r a n t lors de son aud i t ion du 16 m a r s 1994 c o m m e 

cons t i tu t ives d ' un aveu. Le G o u v e r n e m e n t a p r é s e n t é ses observa t ions le 

25 s e p t e m b r e 1997 et les hé r i t i è r e s du r e q u é r a n t y ont r é p o n d u le 

19 d é c e m b r e 1997. 

En ce qu i conce rne la q u a t r i è m e r e q u ê t e , la C o m m i s s i o n a invité le 

G o u v e r n e m e n t à p r é s e n t e r ses observa t ions sur les griefs relat i fs au 

renvoi du r e q u é r a n t devan t la C o u r de cassa t ion m a l g r é le fait qu ' i l n 'a i t 

j a m a i s exercé les fonct ions de min i s t r e et à l ' absence de loi d ' app l ica t ion 

r ég i s san t la p r o c é d u r e d ' e x a m e n pa r la C o u r de cassa t ion , ainsi que sur 

ceux fondés sur le fait que ce t t e ju r id ic t ion a fait app l ica t ion de 

l 'ar t ic le 21 de la loi du 17 avril 1978 tel q u e modifié pa r l 'ar t ic le 25 de la 

loi du 24 d é c e m b r e 1993, a refusé de s o u m e t t r e u n e ques t i on préjudiciel le 

à la C o u r d ' a r b i t r a g e et ne se se ra i t pas p r o n o n c é e d a n s un délai 

r a i sonnab l e . Le G o u v e r n e m e n t a p r é s e n t é ses obse rva t ions le 

25 s e p t e m b r e 1997 et le r e q u é r a n t y a r é p o n d u le 19 d é c e m b r e 1997. 

S 'agissant de la c i n q u i è m e r e q u ê t e , la C o m m i s s i o n a invité le 

G o u v e r n e m e n t à p r é s e n t e r ses observa t ions sur les griefs relat i fs au 

renvoi du r e q u é r a n t devan t la C o u r de cassa t ion m a l g r é le fait qu ' i l n 'a i t 

j a m a i s exercé les fonctions de m i n i s t r e et à l ' absence de loi d ' app l ica t ion 

rég i s san t la p r o c é d u r e d ' e x a m e n pa r la C o u r de cassa t ion , a ins i q u e sur le 

gr ief selon lequel le r e q u é r a n t n ' a u r a i t pas disposé du t e m p s et des 

facilités nécessa i res à la p r é p a r a t i o n de sa défense et sur celui fondé sur 

le refus de s o u m e t t r e u n e ques t i on préjudicie l le à la C o u r d ' a r b i t r a g e . Le 

G o u v e r n e m e n t a p r é s e n t é ses obse rva t ions le 25 s e p t e m b r e 1997 et le 

r e q u é r a n t y a r é p o n d u le 19 d é c e m b r e 1997. 

3. A la su i te de l ' en t r ée en v igueur du Protocole n" 11 à la Conven t ion 

le l"'r n o v e m b r e 1998, et c o n f o r m é m e n t à l 'ar t icle 5 § 2 dudi t Pro tocole , 

l 'affaire est e x a m i n é e p a r la C o u r . 

4. C o n f o r m é m e n t à l 'ar t ic le 52 § 1 du r è g l e m e n t de la C o u r («le 

r è g l e m e n t » ) , le p r é s i d e n t de la C o u r , M . L. W i l d h a b e r , a a t t r i b u é 

l 'affaire à la d e u x i è m e sect ion. La c h a m b r e cons t i t uée au sein de ladi te 

sect ion c o m p r e n a i t de plein droi t M""' F. T u l k e n s , j u g e é lue au t i t r e de la 
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Be lg ique (ar t ic les 27 § 2 de la C o n v e n t i o n et 26 § 1 a) du r è g l e m e n t ) , et 

M. C L . Rozakis , p ré s iden t de la sec t ion (ar t ic le 26 § 1 a) du r è g l e m e n t ) . 

Les a u t r e s m e m b r e s dés ignés p a r ce d e r n i e r pour c o m p l é t e r la c h a m b r e 

é t a i en t M. B. Confor t i , M. P. Lo renzen , M""' M. Tsa t sa -Niko lovska , 

M . A.B. B a k a et M. E. Levits (ar t ic le 26 § 1 b) du r è g l e m e n t ) . 

5. Le 8 d é c e m b r e 1998, la c h a m b r e a décidé de j o i n d r e les r e q u ê t e s 

(ar t ic le 43 § 1 du r è g l e m e n t ) . Elle a ensu i t e déc idé d ' inv i te r les p a r t i e s à 

lui p r é s e n t e r o r a l e m e n t a u cours d 'une aud ience des obse rva t ions sur la 

recevabi l i té e t le fond de c e r t a i n s griefs soulevés d a n s les r e q u ê t e s . 

6. Ainsi q u ' e n avait déc idé le p r é s iden t de la c h a m b r e , les d é b a t s se 

sont dé rou lé s en public le 2 m a r s 1999, au Pala is des Dro i t s de l ' H o m m e 

à S t r a s b o u r g . 

O n t c o m p a r u : 

- pour le Gouvernement 

M. J . L A T H O U W E R S , consei l ler j u r i d i q u e adjoint , 

chef de service au m i n i s t è r e de la J u s t i c e , agent, 

M c s F. H E R B E R T , 

F. DE VISSCHER, avocats au b a r r e a u de Bruxe l les , conseils ; 

- pour les requérants 

(pour M. C o ë m e ) 

M c P. LAMBERT, avocat au b a r r e a u de Bruxel les , conseil, 

M. M. VERDUSSEN, p rofesseur à l 'Univers i té ca tho l ique 

de Louvain, conseiller, 

(pour M. Mazy) 

M' O . K L E E S , avocat a u b a r r e a u de Bruxe l les , conseil, 

(pour les hé r i t i è r e s de M. S ta lpo r t ) 

M " J . C R U Y P I A N T S , 

R. D E BAERDEMAEKER, 

O . Lou'PPE, avocats au b a r r e a u de Bruxel les , conseils, 

(pour M. H e r m a n u s ) 

M " N . C A H E N , 

R. DE B É C O , avocats au b a r r e a u de Bruxe l les , conseils, 

(pour M. J a v e a u ) 

M'" M.-F. D U B U F F E T , 

P. ERKF:S, avocats au b a r r e a u de Bruxe l les , conseils. 
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La C o u r a e n t e n d u en leurs déc l a r a t i ons M e de Visscher , M c Klees , 

M. V e r d u s s e n , M'' L a m b e r t , M e C a h e n , M' E r k e s , M c Dubuf fe t et 

M'' C r u y p l a n t s . 

7. A l ' issue des dé l ibé ra t ions qui se sont t e n u e s à la su i te de l ' aud ience 

du 2 m a r s 1999, la c h a m b r e a déc la ré les r e q u ê t e s recevables q u a n t aux 

griefs relat i fs : 

- à l ' absence de loi d ' app l i ca t ion rég i s san t la p r o c é d u r e d ' e x a m e n du 

bien-fondé des p o u r s u i t e s d i r igées con t r e les m i n i s t r e s en app l ica t ion de 

l 'ar t ic le 103 de la C o n s t i t u t i o n et aux difficultés qu i en ont découlé pour 

l ' o rgan i sa t ion de la défense des r e q u é r a n t s , 

- à l ' appl ica t ion de l 'ar t icle 21 de la loi du 1 7 avril 1978, tel que modifié 

p a r l ' a r t ic le 25 de la loi du 24 d é c e m b r e 1993, 

- au renvoi devan t la C o u r de cassa t ion des q u a t r e r e q u é r a n t s qui 

n 'on t j a m a i s exercé les fonctions de min i s t r e , 

- au refus opposé p a r la C o u r de cassa t ion à la d e m a n d e de s o u m e t t r e 

à la C o u r d ' a r b i t r a g e des ques t ions préjudiciel les re la t ives à la connex i t é 

et à l ' a l l ongemen t du dé la i de p resc r ip t ion , 

- à la c i r cons tance q u e la C o u r de cassa t ion a u r a i t r e t e n u ce r t a ines 

déc l a ra t ions faites pa r M. S t a lpo r t lors de son aud i t i on du 16 m a r s 1994, 

à t i t r e de t émo in , c o m m e cons t i tu t ives d 'un aveu, 

- à la d u r é e p r é t e n d u m e n t excessive des p o u r s u i t e s d i r igées con t re 

M. H e r m a n u s , 

- au fait que la C o u r de cassa t ion sera i t s t r u c t u r e l l e m e n t et 

t r a d i t i o n n e l l e m e n t soumise à l ' inf luence de son m i n i s t è r e publ ic . 

8. Le 24 m a r s 1999, le t ex t e de la décision sur la r ecevab i l i t é ' a été 

notifié aux pa r t i e s . Celles-ci ont é g a l e m e n t é té invi tées à p r é s e n t e r leurs 

observa t ions sur le gr ief selon leque l la C o u r de cassa t ion sera i t 

s t r u c t u r e l l e m e n t et t r a d i t i o n n e l l e m e n t soumise à l ' inf luence de son 

m i n i s t è r e publ ic , soulevé d a n s les r e q u ê t e s n o s 32547/96 et 32548/96. 

Elles ont auss i é té in fo rmées de la possibi l i té de s o u m e t t r e d ' a u t r e s 

observa t ions sur le fond de l 'affaire. Les r e q u é r a n t s ont en o u t r e é té 

invités à fournir des précis ions au sujet de leurs d e m a n d e s de sat isfact ion 

équ i t ab l e (ar t ic le 60 § 2 du r è g l e m e n t ) . 

9. Les r e q u é r a n t s ont p r é s e n t é leurs obse rva t ions sur le fond de 

l 'affaire le 4 ma i 1999 et le G o u v e r n e m e n t a p r é s e n t é les s iennes 

le 21 m a i 1999. Les r e q u é r a n t s ont p r é s e n t é des observa t ions 

c o m p l é m e n t a i r e s le 9 ju i l l e t 1999. Des no tes re la t ives à la sat isfact ion 

équ i t ab le ont é té déposées le 11 mai 1999 ( r e q u ê t e n" 32492/96) , le 

21 ma i 1999 ( r e q u ê t e s n"s 32547/96, 32548/96 et 33209/96) et le 25 mai 

1999 ( r e q u ê t e n" 33210/96) . Le G o u v e r n e m e n t y a r é p o n d u le 29 ju i l le t 

1999. 

1. Note du greffe : la décision de la Cour est disponible au greffe. 
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EN FAIT 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

10. Resso r t i s s an t belge né en 1948, M . C o ë m e est anc ien m e m b r e de la 

C h a m b r e des r e p r é s e n t a n t s et anc ien m i n i s t r e . 

M. Mazy, r e s so r t i s san t be lge né en 1955, est économis t e . 

La r e q u ê t e n° 32548/96 a é té i n t r o d u i t e à l 'or igine pa r M. S ta lpor t , 

r e s so r t i s san t belge né en 1950, qu i exerça i t a lors les fonctions 

d ' a d m i n i s t r a t e u r g é n é r a l de la Radio-Télévis ion be lge . A la su i t e du 

décès de M. S ta lpor t le 7 ma i 1997, son épouse et ses filles on t e x p r i m é 

leur i n t e n t i o n de poursu iv re la p r o c é d u r e p a r l e t t r e du 4 ju i l le t 1997. 

M. H e r m a n u s est un r e s so r t i s san t be lge , né en 1944. F o n c t i o n n a i r e 

publ ic , il a é té , de 1983 à 1986, échevin de la c o m m u n e de J e t t e et , de 

1989 à 1996, p r é s iden t de la Société de d é v e l o p p e m e n t rég iona l pour 

l ' a r r o n d i s s e m e n t de Bruxe l les -cap i ta le (SDRB) . 

M. J a v e a u , r e s so r t i s san t be lge né en 1943, est psychologue. 

11. En 1984, M. J a v e a u , employé de l 'associa t ion « I » , en fut n o m m é 

d i r ec t eu r . L'objet social de ce t t e associa t ion cons is ta i t d a n s la réa l i sa t ion 

d ' é t u d e s de m a r c h é et de sondages d 'op in ion , ainsi q u e d a n s la c r éa t i on et 

le d é v e l o p p e m e n t de logiciels i n f o r m a t i q u e s . Les é tudes de m a r c h é 

é t a i en t n o t a m m e n t c o m m a n d é e s et payées p a r des t ie rs issus t a n t du 

sec t eu r privé q u e du sec t eu r publ ic (E ta t , é t a b l i s s e m e n t s publ ics , pa r t i s 

po l i t iques , e tc . ) . L 'associa t ion réa l isa i t é g a l e m e n t des é t udes de m a r c h é 

et des sondages d 'opin ion de sa p r o p r e in i t ia t ive . Le 22 août 1989, 

M. J a v e a u fut l icencié pour fau te g rave , a lors qu ' i l se t rouva i t aux E t a t s -

U n i s . 

12. Le 25 aoû t 1989, u n j u g e d ' i n s t ruc t i on au t r i b u n a l de p r e m i è r e 

i n s t ance de Bruxe l l e s fut c h a r g é d ' u n e in s t ruc t ion re la t ive à ce r t a ines 

act iv i tés de l 'associat ion « I » . 

13. Le 26 août 1989, M. J a v e a u fut placé en d é t e n t i o n p réven t ive , à son 

r e t o u r des E t a t s - U n i s . O n le soupçonna i t d 'avoir , p a r des faux en 

éc r i t u r e s , su r f ac tu ré le pr ix de conven t ions de r e c h e r c h e conclues p a r 

l ' associa t ion « I » , n o t a m m e n t avec l 'E ta t be lge , la Rég ion wa l lonne et la 

c o m m u n a u t é f rançaise . Il au ra i t prof i té p e r s o n n e l l e m e n t et a u r a i t 

p e r m i s à des t ie rs de prof i ter des s u p p l é m e n t s de pr ix ainsi versés à 

l 'associat ion. P a r m i les p e r s o n n e s qui a u r a i e n t bénéficié de ces 

o p é r a t i o n s , se t rouva i en t des p e r s o n n a l i t é s po l i t iques . 

14. E n oc tobre 1989, V., l ' a d m i n i s t r a t e u r dé l égué de l 'associat ion « I » , 

fut é g a l e m e n t mis en d é t e n t i o n p réven t ive et fut r e m i s en l iber té 

en n o v e m b r e 1989, c o m m e M. J a v e a u . 

15. Le 28 aoû t 1989, M. H e r m a n u s d é p o s a u n e p la in te con t r e X à 

propos « d e r u m e u r s ca lomnieuse s qu i se [ r é p a n d a i e n t à son] sujet , en 

r a p p o r t avec le l i c enc i emen t de M. C. J a v e a u » . D a n s ce t t e p l a in t e , il 
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donna i t des expl ica t ions c i rcons tanc iées à p ropos de deux é t u d e s qu' i l 

avait confiées à l ' associa t ion « I » , en sa qua l i t é de s e c r é t a i r e g é n é r a l du 

m i n i s t è r e de la C o m m u n a u t é f rançaise de Be lg ique . Ces é t u d e s , dont 

l 'une n ' a u r a i t pas é té réa l i sée , furen t confiées à l ' associa t ion « I » sur la 

base de deux conven t ions d a t a n t r e s p e c t i v e m e n t des 16 e t 27 n o v e m b r e 

1987 et don t les fac tu res furen t payées les 20 j a n v i e r et 29 février 1988 

p a r la C o m m u n a u t é f rançaise . 

16. D a n s le c ad re des pou r su i t e s e n g a g é e s n o t a m m e n t con t re 

M. J a v e a u , le j u g e d ' i n s t ruc t ion dés igna un expe r t j ud i c i a i r e , aux fins de 

m e t t r e à j o u r le m é c a n i s m e mis en place et de d é t e r m i n e r ses 

r e sponsab les ainsi q u e ses bénéf ic ia i res . L ' expe r t fut n o t a m m e n t cha rgé 

de déc r i r e l ' é ta t de la c o m p t a b i l i t é de l 'associat ion, d ' é t u d i e r ses compte s 

a n n u e l s , de d é t e r m i n e r d a n s que l le m e s u r e celle-ci a u r a i t ou non une 

act ivi té d ' o r d r e c o m m e r c i a l , d ' ind iv idual i ser les pièces à a r g u e r de faux 

et de re lever tous é l é m e n t s de c a r a c t è r e f r audu leux d a n s les l imi tes des 

réqu is i t ions de mise à l ' ins t ruc t ion et d ' éven tue l l e s réqu is i t ions 

c o m p l é m e n t a i r e s . 

17. L ' expe r t d é p o s a un r a p p o r t p r é l i m i n a i r e en d é c e m b r e 1989. 

18. A la su i te de réqu i s i to i res , des r a p p o r t s d ' expe r t i s e s 

c o m p l é m e n t a i r e s furen t d e m a n d é s pa r le j u g e d ' i n s t ruc t ion . L 'un de 

ceux-ci fut déposé en 1990. 

19. Le 28 aoû t 1991, des pe rqu i s i t ions furent effectuées au domici le de 

M. H e r m a n u s et à ses b u r e a u x d 'échevin à J e t t e . 

20. Le 10 j u i n 1992, le C o m i t é s u p é r i e u r de cont rô le (un o r g a n i s m e 

i n d é p e n d a n t cha rgé de r e c h e r c h e r les f raudes ou infrac t ions commises à 

l 'occasion du f o n c t i o n n e m e n t de services publ ics , d 'e f fec tuer des cont rô les 

c o n c e r n a n t les m a r c h é s publ ics et de p rocéde r à des vérif icat ions 

c o n c e r n a n t les subven t ions pub l iques ) e n t e n d i t M. H e r m a n u s . U n 

procès-verbal n" 2337 fut é tab l i à ce t t e occasion. M. H e r m a n u s fut encore 

e n t e n d u à p lus i eu r s r ep r i ses p a r le comi t é en 1992 et 1993. 

21 . Le 8 juin 1993, u n e n q u ê t e u r du C o m i t é s u p é r i e u r de contrôle 

i n t e r r o g e a M. J a v e a u à p ropos de ce r t a in s c o n t r a t s conclus pa r 

l ' associa t ion « I » et n o t a m m e n t t rois convent ions de 1 200 000 francs 

belges (BEF) , c h a c u n e s ignée p a r le m i n i s t r e M. et c o n c e r n a n t les 

e n t r e p r i s e s b ruxe l lo i s e s : 

- à vocat ion d ' e x p o r t a t i o n , 

- à vocat ion de sous - t r a i t ance , 

- qu i reçoivent u n e a ide d e la Rég ion bruxel lo ise (sous dossiers 

I N B / 4 0 , B / 5 0 e t B/60) . 

Il lui fut n o t a m m e n t d e m a n d é si on n 'ava i t pas «e f fec t ivement vidé les 

fonds de t i r o i r» avant q u e le m i n i s t r e M. ne q u i t t e la Rég ion bruxel loise et 

si on n ' ava i t pas sc indé u n e p r é - é t u d e en trois conven t ions , de m a n i è r e à 

é lude r le con t rô le de l ' i n spec teu r des F inances . 

Selon le procès-verba l d ' aud i t ion , M. J a v e a u y r épond i t en ces t e r m e s : 
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«Oui , effectivement on a passé ces contrats à la (in du mandat du ministre M. à la 

région bruxelloise comme je viens de vous l'expliquer, mais en ce qui concerne la scission 

du marché en trois contrats, je pense que c'était simplement pour gagner du temps. En 

effet, il fallait installer le nouveau ministre-président et une autre procédure aurait 

entraîné des délais supplémentaires. Si 011 n'avait pas scindé le contrat il aurait 

effectivement fallu passer par l'avis de l 'inspecteur des finances, et, en cas d'avis 

défavorable, aller jusqu'au conseil des ministres, pour une convention que M. avait la 

volonté de faire accepter à quel niveau de la procédure que cela soit.» 

22. Le r a p p o r t final des exper t i ses c o m p o r t e six t o m e s qu i furen t 

déposés e n t r e d é c e m b r e 1993 et m a r s 1994. 

23. Des r a p p o r t s c o n c e r n a n t les d e m a n d e s d ' expe r t i s e s 

c o m p l é m e n t a i r e s furent encore déposés en j a n v i e r et février 1995. 

24. Le 2 février 1994, le j u g e d ' i n s t ruc t i on inculpa M. H e r m a n u s 

d ' abus de confiance, e sc roque r i e , faux en éc r i t u r e s et usage de faux, a insi 

q u e de c o r r u p t i o n de fonc t ionna i re . 

25. L ' instruct ion para issant révéler des indices d' infraction à charge de 

personnal i tés protégées par des i m m u n i t é s ministériel les ou pa r l emen ta i r e s 

à l 'égard desquelles des actes de poursu i te ou d ' ins t ruct ion ne pouvaient ê t re 

accomplis que dans les condit ions prévues pa r l 'article 59 ( m e m b r e de la 

C h a m b r e des r ep résen tan t s ou du Séna t ) , 103 (ministres) ou 120 ( m e m b r e s 

des conseils des c o m m u n a u t é s et régions) de la Cons t i tu t ion , le mag i s t r a t 

in s t ruc teu r c o m m u n i q u a , dans l ' intervalle, son dossier au pa rque t de la 

cour d 'appel de Bruxelles le 7 février 1994. 

26. Le p r o c u r e u r g é n é r a l p rès la cour d ' appe l de Bruxel les cons idé ra 

qu ' e f fec t ivement des indices d ' inf rac t ion s e m b l a i e n t pouvoir ê t r e mis à 

cha rge de onze p e r s o n n a l i t é s po l i t iques p r o t é g é e s pa r des i m m u n i t é s 

min i s t é r i e l l e s ou p a r l e m e n t a i r e s , don t M. C o ë m e et le m i n i s t r e M. 

27. Le 16 m a r s 1994, M. S ta lpor t fut e n t e n d u , en q u a l i t é d ' anc ien chef 

de cab ine t du min i s t r e M., pa r deux fonc t ionna i res du service d ' e n q u ê t e 

du C o m i t é s u p é r i e u r de con t rô le , ag i s san t en exécu t ion de devoirs 

p resc r i t s pa r le j u g e d ' i n s t ruc t i on c h a r g é des pou r su i t e s e n g a g é e s c o n t r e 

M. J a v e a u . C e t t e aud i t ion fut consac rée e s s e n t i e l l e m e n t a u x re l a t ions 

e n t r e M . J a v e a u et le cab ine t d u min i s t r e M. et au f o n c t i o n n e m e n t du 

cab ine t . Elle p o r t a n o t a m m e n t su r t rois conven t ions d a t é e s du 15 j u i n 

1989 conclues e n t r e la Région bruxel lo ise et l ' associa t ion « I » . Le procès-

verbal de c e t t e aud i t i on r e l a t e cet a spec t de l ' audi t ion en ces t e r m e s : 

"Q. [Question] : Le 17/05/89, Javeau a fait parvenir au cabinet un projet de convention 

relatif à une pré-étude à réaliser auprès des PME bruxelloises pour un montant de 

4 800 000 BEF HTVA. L'étude devait permet t re d'établir la liste des entreprises : 

— à vocation à l 'exportation 

— à vocation de sous-traitance 

— qui reçoivent une aide de la Région bruxelloise ; 

quelques jours plus tard, vous signaliez à Javeau que son projet de convention avait 

été transmis pour examen à l 'administration (annexes 116 à 122 du même rapport) . 
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Aviez-vous des instructions pour agir dans ce sens ? Vous êtes-vous renseigné sur les 

possibilités d'appel à la concurrence pour la réalisation d'une telle banque de données ? 

R [Réponse] : Je n'avais aucune instruction en ce sens. Quant aux renseignements à 

prendre au niveau d'appel à la concurrence,j 'ai laissé ce soin à l 'administration, pour les 

raisons que j ' a i déjà évoquées antér ieurement . 

(...) 

Q: Quelle est la procédure à suivre en cas d'avis défavorable de l 'Inspecteur des 

Finances concernant un projet ? 

R: J e sais aujourd'hui qu'il était possible de s'adresser au Conseil des Ministres 

régionaux pour arbi t rage; à l 'époque,j ' ignorais cette procédure et personne ne m'en 

a parlé. Il faut savoir que ma volonté était de faire avancer les dossiers et que l'avis de 

l'Inspection des Finances, en l'occurrence de L., avait un caractère fort réglementaire 

et peu tourné vers la rentabilité. En substance, j ' é ta is agacé par la lourdeur et 

l'immobilisme de l'Inspection des Finances. Au sein de mon cabinet, il m'a été 

conseillé d'agir aut rement , à savoir de scinder le contrat en trois, afin que les 

montants soient inférieurs au montant de 1250 000 BEF seuil d'intervention 

obligatoire de l 'Inspecteur des Finances. Je tiens à préciser que malgré cette façon 

d'opérer, j ' a i à nouveau soumis le projet scindé à l 'Inspecteur des Finances qui, cette 

fois, a rendu un avis favorable. 

Q: Nous vous soumettons trois conventions conclues le 15/06/89 entre la Région 

bruxelloise représentée par le ministre M. et l'association «I» représentée par Javeau 

(cfr annexes 100 à 1 11 du rapport d'expertise). Chacune de ces conventions a pour objet 

une pré-étude à réaliser auprès des PME bruxelloises en vue de déterminer celles qui 

seraient intéressées à figurer dans une banque de données telle que décrite dans le 

projet initial. Chacune des conventions concerne l'un des trois critères précédemment 

énoncé. Elles représentent un coût total pour la pré-étude de 3 600 000 BEF HTVA à 

comparer au projet initial qui représentait un coût de 4 800 000 BEF HTVA. Cette 

réduction ne résulte-t-elle pas de la nécessité de diviser le projet initial en 3, puisqu'il y 

avait 3 critères, tout en évitant que chacune des 3 conventions n'excède 

1 250 000 BEF HTVA, seuil d'intervention de l 'Inspecteur des Finances. 

R : J e tiens à répondre ici que j 'ai sollicité à nouveau l'avis de l'Inspection des 

Finances malgré que l'on se trouvait dans chaque cas en dessous du seuil [de] 

1 250000 francs. J e tiens encore à faire remarquer que la scission en trois projets a 

amené une réduction significative, soit 25 % du coût du volume global. 

Q: Par ailleurs le fait que Javeau accepte d'effectuer le même travail pour 

3 600000 BEF ne démontre-t-il pas que la convention initiale acceptée par le cabinet et 

l 'administration était surévaluée ? 

R: La réflexion concernant le prix initial n'est pas fausse mais l'accord à 

3 600 000 BEF doit probablement résulter d'un accord tri- ou quadripart i te entre le 

cabinet, l 'Administration, l'Inspection des Finances et l'association «I». C'est une 

supposition car je ne me souviens plus aujourd'hui des détails précis concernant ce 

dossier. 

(...) 

Q: Nous vous soumettons le bulletin d'engagement relatif à l'une des conventions 

conclues avec l'association «I» le 15 juin 89. Ce document porte la signature pour 

engagement de l 'Inspecteur des Finances, M. L. en date du 30 juin 89. M. L. avait-il la 
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possibilité de s'opposer à la mise en œuvre de ce contrat, son avis semblant n'avoir pas 

été sollicité avant la conclusion de la convention ? 

R : Je rappelle ici que je n'étais pas oblige de t ransmet t re le dossier à L. compte tenu 

de son montant . Mais, comme je travaillais plus avec l'Administration qu'avec le 

Cabinet, celle-ci a transmis automatiquement , pour engagement, le bulletin ad hoc à 

l'Inspecteur des Finances. A mon avis, M. L. a bien dû recevoir la convention avant sa 

passation. 

Q: Nous vous signalons qu'à la réception de ces trois conventions, l 'Administration 

n'a attribué qu'un seul numéro d'engagement pour l'une d 'entre elles (cfr annexes 130 

et 131 du même rapport) . Nous vous présentons une série d 'autres documents qui 

indiquent que l'Administration a cru erronément avoir affaire à un seul contrat, à tel 

point que lorsque l'association «I» lui a adressé 3 factures relatives au payement partiel 

de chacun des 3 contrats, P. a signalé à Javeau ce qu'il croyait être une erreur de 

l'association «I». En effet, il a demandé 3 exemplaires originaux de ce qu'il croyait 

être une même facture, lesquels ne pouvaient porter 3 numéros différents (cfr annexes 

130 à 136 du même rapport) . L. n'a donc pu viser pour engagement qu'un seul bulletin 

relatif à une seule convention ? 

R : Oui, c'est un fait. Mais ce n'est pas de ma responsabilité. La totalité de la gestion 

des dossiers était du ressort de l'Administration. 

(...) 

Q: En ce qui concerne la signature pour engagement de l'Inspection des Finances 

pour des conventions d'un montant inférieur à son seuil d'intervention, était-il encore 

possible que l 'Inspecteur rende un avis d'opportunité ? 

R : Il est vrai que sur le plan du droit administratif, son visa ne semble pas requis pour 

de tels engagements. Cependant, en ce qui me concerne, et compte tenu de mon 

manque d'expérience en matière de technique budgétaire, j ' a i préféré, en toutes 

matières, recourir au visa de l'Inspecteur des Finances considérant qu'il s'agissait ainsi 

pour moi d'une garantie de légalité provenant du conseiller budgétaire du Ministre. Dès 

lors, si M. L. avait formellement refuse de signer le bulletin d 'engagement, je ne serais 

pas passé outre. Vous me dites qu'il y a contradiction entre ce que je vous explique et la 

scission du projet initial refusé par M. L. Je vous réponds qu'on m'a conseillé d'agir ainsi 

et que j ' a i veillé à ce que M. L. vise les trois nouvelles conventions. 

Lecture faite, persiste et signe avec nous.» 

28. Pa r u n e l e t t r e de so ixan te -qu inze pages d a t é e du 30 j u i n 1994, le 

p r o c u r e u r g é n é r a l p rès la cour d ' appe l de Bruxel les t r a n s m i t au p ré s iden t 

de la C h a m b r e des r e p r é s e n t a n t s « u n doss ier faisant a p p a r a î t r e , à [son] 

avis des indices d ' inf rac t ion à c h a r g e de M. (...) Guy C o ë m e (...) anc ien 

m i n i s t r e » . C e t t e l e t t r e p réc i sa i t : «Il s 'agit , n o t a m m e n t , de faits de faux 

en éc r i t u re s et usage de faux, e s c roque r i e , a b u s de confiance et co r rup t i on , 

à t i t re de c o a u t e u r , visés pa r les a r t i c les 66, 193, 196, 197, 213, 214, 246, 

248, 491 et 496 du code péna l . C e s fai ts , pouvan t d 'a i l l eurs recevoir 

d ' a u t r e s qual i f ica t ions , (...) a u r a i e n t é té c o m m i s à des époques où (il 

exerça i t ) des fonctions min i s té r i e l l e s (...). Il en r é su l t e q u e les 

d isposi t ions de l 'ar t icle 103 de la C o n s t i t u t i o n sont suscept ib les de 

t rouver app l ica t ion en l ' espèce .» 
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Aprè s une syn thèse de l 'affaire, le dossier exposai t les faits et les indices 

d ' inf rac t ion i m p u t é s à M. C o ë m e , la pér iode inf rac t ionnel le s ' é t e n d a n t du 

30 m a r s 1981 au 8 d é c e m b r e 1989. La l e t t r e m e t t a i t en cause deux a u t r e s 

m i n i s t r e s ou anc iens m i n i s t r e s , ainsi q u e hui t a u t r e s p a r l e m e n t a i r e s , le 

p r o c u r e u r g é n é r a l c o n s i d é r a n t c e p e n d a n t , en ce qu i conce rne six d ' e n t r e 

eux, q u e les faits é t a i e n t v r a i s e m b l a b l e m e n t p resc r i t s . 

Le p r o c u r e u r g é n é r a l exposa i t é g a l e m e n t un p r o b l è m e g é n é r a l de 

p resc r ip t ion de l 'act ion pub l ique . En effet, l 'ar t icle 25 de la loi-

p r o g r a m m e du 24 d é c e m b r e 1993, e n t r é e en v igueur le 31 d é c e m b r e 

1993, avait e n t r a î n é un a l l o n g e m e n t du déla i de p re sc r ip t i on de trois à 

cinq ans et , se lon le t ex t e de ce t t e d isposi t ion, ce t t e modif icat ion 

légis lat ive s ' appl iqua i t à « t o u t e s les ac t ions nées avan t l ' en t r ée en 

v igueur de la loi, et non encore p resc r i t e s à c e t t e d a t e » . Le p r o c u r e u r 

g é n é r a l e s t i m a i t donc q u e : « D a n s la p r é s e n t e affaire, tous les faits 

inf rac t ionnels c o m m i s avant le 1 e r j a n v i e r 1988 sont , p o u r le moins , 

p resc r i t s . Pour les faits p o s t é r i e u r s à ce t t e d a t e c o m m e n c e à cour i r le 

p r e m i e r déla i de p resc r ip t ion de t rois ans , exp i r an t le 1 e r j a n v i e r 1991. Le 

p r e m i e r ac te i n t e r r u p t i f de p resc r ip t ion se s i tue en aoû t 1989 et , plus 

p r é c i s é m e n t , le 25 août 1989, d a t e des r équ i s i t ions aux fins d ' en in former 

ad re s sées au j u g e d ' i n s t ruc t i on .» 

Le p r o c u r e u r g é n é r a l ad ressa i t ce t t e dénonc i a t i on au p ré s iden t de la 

C h a m b r e des r e p r é s e n t a n t s p o u r p e r m e t t r e à celle-ci « d ' e x e r c e r les 

p ré roga t ives qu i lui sont dévolues p a r l 'ar t ic le 103 de la C o n s t i t u t i o n » . A 

t o u t e s fins u t i les , il sollicitait en o u t r e la levée de l ' i m m u n i t é 

p a r l e m e n t a i r e des t rois m i n i s t r e s mis en cause , dont M. C o ë m e et le 

m i n i s t r e M. 

29. La C h a m b r e des r e p r é s e n t a n t s , r éun i e le 1 e r ju i l l e t 1994 en séance 

p lén iè re , cons t i t ua , selon la règle de la r e p r é s e n t a t i o n p ropo r t i onne l l e , 

u n e commiss ion spécia le . Celle-ci e n t e n d i t s é p a r é m e n t le j u g e 

d ' i n s t ruc t ion , l ' exper t j ud ic i a i r e et M. C o ë m e , ass is té de ses avocats . 

P a r dé l ibé ra t ions du 8 ju i l l e t 1994, la commiss ion spéciale r e c o m m a n d a 

à la C h a m b r e des r e p r é s e n t a n t s d ' o r d o n n e r le renvoi de M. C o ë m e devant 

la C o u r de cassa t ion et de ne pas o r d o n n e r celui des d e u x a u t r e s min i s t r e s . 

E n ce qu i conce rne le min i s t r e M., elle s ' e x p r i m a c o m m e suit : 

«La commission spéciale, écartant tous autres moyens de droit invoqués, décide de 

recommander à la Chambre des Représentants de conclure 

- qu'il n'y a pas lieu de renvoyer [le ministre M.] devant la Cour de cassation dans le 

cadre des conventions IN B040, 050 et 060, et 

- que pour les autres faits, il n'y a pas lieu pour la Chambre des Représentants de se 

prononcer dans le cadre de l'article 103 de la Constitution.» 

30. La r e c o m m a n d a t i o n fut a d o p t é e e x a c t e m e n t d a n s les m ê m e s 

t e r m e s p a r la C h a m b r e des r e p r é s e n t a n t s , lors de sa séance du 14 ju i l le t 

1994, pa r cent q u a r a n t e voix c o n t r e t ren te -neuf , avec d e u x a b s t e n t i o n s . 
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31 . A la su i te de la décis ion de la C h a m b r e des r e p r é s e n t a n t s , le 

p r o c u r e u r g é n é r a l p rès la C o u r de cassa t ion e s t i m a devoir , d a n s l ' in té rê t 

d ' u n e b o n n e a d m i n i s t r a t i o n de l a j u s t i c e , r e q u é r i r le p r e m i e r p r é s i d e n t de 

la C o u r de cassa t ion de dés igne r d ' u r g e n c e u n consei l ler à la Cour , en 

q u a l i t é de m a g i s t r a t i n s t r u c t e u r , avec miss ion de c o m p l é t e r et de 

poursu iv re l ' ins t ruc t ion des fai ts , en é t ro i t e co l labora t ion avec le j u g e 

d ' i n s t ruc t ion saisi . 

32. P a r u n e o r d o n n a n c e du 21 ju i l l e t 1994, le p r e m i e r p r é s iden t , 

faisant droi t à ces r équ i s i t ions , dés igna le consei l ler F. et le c h a r g e a de 

c e t t e miss ion. 

33 . Le 9 m a i 1995, le consei l ler F. c o m m u n i q u a les pièces de la 

p r o c é d u r e au p r o c u r e u r g é n é r a l p rès la C o u r de cassa t ion pour 

réqu i s i t ions . 

34. A la sui te des é lec t ions t e n u e s en avril 1995, M. H e r m a n u s exerça , 

à p a r t i r du 6 j u i n 1995, les fonctions de consei l ler au sein d u Conse i l de la 

rég ion de Bruxe l l e s -cap i t a l e . 

Le 26 j u i n 1995, le p r o c u r e u r g é n é r a l p rès la cour d ' appe l de 

Bruxel les d e m a n d a p a r une l e t t r e ad re s sée au Conse i l de la rég ion de 

Bruxe l les -cap i ta le , «eu é g a r d aux presc r i t s des ar t ic les 59, al. 3 et 120 

de la C o n s t i t u t i o n » , de lui «fa i re c o n n a î t r e si le Conse i l [ es t imai t ] 

devoir r e q u é r i r la suspens ion des p o u r s u i t e s e n t a m é e s alors que 

M . H e r m a n u s n ' é t a i t p a s encore r evê tu des fonct ions» de consei l ler 

rég iona l . 

Le 10 ju i l l e t 1995, le Conse i l déc ida d ' « a u t o r i s e r » les p o u r s u i t e s con t re 

M. H e r m a n u s pour l ' i n s t ruc t ion de la cause devan t une c h a m b r e 

cor rec t ionne l l e du t r i buna l de p r e m i è r e in s t ance de Bruxel les et de 

« r é s e r v e r sa décis ion q u a n t à t o u t e s a u t r e s fo rmes de p o u r s u i t e s j u s q u ' à 

plus a m p l e in fo rmé , de m a n i è r e à a p p r é c i e r l eur compa t ib i l i t é avec 

l 'exercice de son m a n d a t p a r l ' in té ressé ». 

Le 25 s e p t e m b r e 1995, le p r o c u r e u r g é n é r a l p rès la C o u r de cassa t ion 

d e m a n d a au p rés iden t du Conse i l de la rég ion de Bruxe l les -cap i ta le «de 

bien vouloir p r ie r le Consei l de la rég ion de Bruxe l l es -cap i t a le de s t a t u e r 

dans le me i l l eu r dé la i sur la p r é s e n t e d e m a n d e d ' a u t o r i s a t i o n de 

pour su i t e s de M. H e r m a n u s d e v a n t la C o u r de ca s sa t i on» . 

Sur avis de sa commiss ion des p o u r s u i t e s , le Consei l déc ida , en sa 

séance du 18 oc tobre 1995, de d o n n e r l ' au to r i sa t ion d e m a n d é e , e s t i m a n t 

q u e « la connex i t é [é ta i t ] c o n s t a t é e p a r l ' o rdonnance de la c h a m b r e du 

conseil du t r i buna l de p r e m i è r e in s t ance d e Bruxel les du 22 s e p t e m b r e 

1995, i n t e r v e n u e ap rè s la décis ion du Conse i l du 10 ju i l le t 1995». Il 

e s t ime é g a l e m e n t que «les ques t i ons de la connex i t é , de la 

p r o p o r t i o n n a l i t é des faits et des conséquences du renvoi d e v a n t la C o u r 

de cassa t ion et de la d u r é e r a i sonnab le de l ' ins t ruc t ion de la cause , 

re lèvent de l ' appréc ia t ion du j u g e du fond et q u e la commiss ion des 

pou r su i t e s n ' a pas à se p r o n o n c e r » . 
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35. E n t r e - t e m p s , la c h a m b r e du conseil du t r i b u n a l de p r e m i è r e 

in s t ance de Bruxel les avait en effet pr is , pa r o r d o n n a n c e non 

con t r ad i c to i r e du 22 s e p t e m b r e 1995, u n e décision de de s sa i s i s s emen t du 

j u g e d ' i n s t ruc t i on dés igné . 

36. O u t r e M. C o ë m e , le m i n i s t è r e publ ic près la C o u r de cassa t ion 

déc ida de poursu iv re d e v a n t c e t t e cour sept a u t r e s p e r s o n n e s , d o n t les 

q u a t r e a u t r e s r e q u é r a n t s . Il e s t i m a i t q u e l ' e n q u ê t e révéla i t un sys tème 

de financement i l légal d 'ac t iv i tés de ce r t a ins h o m m e s po l i t iques . Il 

s 'agissai t de la conclus ion, à c h a r g e d ' a u t o r i t é s pub l iques , de c o n t r a t s 

don t les prix é t a i en t su réva lués de m a n i è r e à p e r m e t t r e au c o c o n t r a c t a n t 

de t r a n s f é r e r à des t ie rs u n e p a r t i e d u prix pour couvrir les frais de ces 

act iv i tés . Selon lui, les p r a t i q u e s conce rnées cons i s t a i en t à négoc ie r et 

conclure des c o n t r a t s pour des é t udes ou sondages divers à réa l iser 

n o t a m m e n t p a r l ' associa t ion « I » au «p ro f i t » de m i n i s t è r e s . Les budge t s 

a l loués , d a n s le c ad re de ces c o n t r a t s , é t a i en t su réva lués pa r r a p p o r t au 

coût réel des é t u d e s et sondages réa l i sés et au bénéfice à en e scompte r . 

O n veillait en o u t r e à évi ter la mise en concu r r ence p r é v u e d a n s les 

m a r c h é s passés pa r l ' a d m i n i s t r a t i o n qui a u r a i t pu e m p ê c h e r l ' a t t r ibu t ion 

de ce r t a in s m a r c h é s à l ' associa t ion « I » , a insi q u e les con t rô les i n t e r n e s à 

l ' a d m i n i s t r a t i o n , p r i n c i p a l e m e n t celui de l ' inspect ion des F inances , qui 

a u r a i e n t pu révé le r le c a r a c t è r e suréva lué de ce r t a in s pr ix . P o u r ce faire, 

on veillait à ce q u e les seuils qui e n t r a î n e n t l ' appl ica t ion des 

r é g l e m e n t a t i o n s et c i rcula i res en m a t i è r e de m a r c h é s publics et de 

p r o c é d u r e s de cont rô le i n t e r n e à l ' a d m i n i s t r a t i o n ne soient pas a t t e i n t s . 

Le min i s t è r e publ ic r ep rocha i t aussi à c e r t a i n s p r évenus (dont M. J a v e a u ) 

le r e m b o u r s e m e n t f r audu leux de c e r t a i n e s no tes de frais . Il e s t ima i t enfin 

q u e deux des r e q u é r a n t s , M M . S ta lpor t et Mazy, b ien qu ' i l s n ' a i en t pas 

profi té de ces con t r a t s , ava ien t pa r t i c ipé à l eur é l abora t ion . 

37. Le 3 n o v e m b r e 1995 à 11 h e u r e s , le p r o c u r e u r g é n é r a l près la C o u r 

de cassa t ion r e ç u t les conseils de cinq des p e r s o n n e s mises e n cause pa r 

l ' e n q u ê t e , don t M M . C o ë m e et J a v e a u , p o u r les aviser des m e s u r e s prises 

pour l ' o rgan isa t ion du procès . Le p r o c u r e u r g é n é r a l r emi t aux 

p a r t i c i p a n t s à la r éun ion u n e copie d e la c i t a t ion qu ' i l se p roposa i t de 

faire signifier à leurs c l ien ts . Il a u r a i t p roposé de t en i r u n e aud ience 

d é b u t j a n v i e r 1996. A la su i te des p r o t e s t a t i o n s des avocats , il au ra i t 

reculé l ' ouve r tu r e des d é b a t s au 5 février 1996, en dépi t des réserves 

fo rmulées v e r b a l e m e n t pa r les avocats q u a n t au t r o p cour t dé la i qu i leur 

é ta i t i m p a r t i p o u r p r é p a r e r la défense de leurs c l ien ts respect i fs . Il au ra i t 

auss i précisé que les d é b a t s devan t la C o u r de cassa t ion su ivra ien t la 

p r o c é d u r e cor rec t ionne l l e o r d i n a i r e . 

M. S t a lpo r t ne fut pas invité à c e t t e r éun ion . Il a exp l iqué qu ' i l n 'avai t , à 

l ' époque , consu l té a u c u n avocat , ne s ' e s t i m a n t pas mis en cause . 

38. P a r exploi ts d 'hu i ss ie r signifiés e n t r e le 8 et le 15 n o v e m b r e 1995, 

les hui t p e r s o n n e s mises en cause p a r le m i n i s t è r e public p rès la C o u r de 
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cassa t ion fu ren t c i tées à c o m p a r a î t r e devan t c e t t e cour , en d a t e du 

5 février 1996, p o u r y r é p o n d r e de d iverses p réven t ions c o m m i s e s d a n s le 

c ad re de conclusions de m a r c h é s publics confiés à l ' associa t ion « I » , a lors 

q u e M. C o ë m e é ta i t m e m b r e du g o u v e r n e m e n t . 

Seul M. C o ë m e é ta i t conce rné pa r l 'ar t ic le 103 de la C o n s t i t u t i o n , les 

a u t r e s inculpés é t a n t invi tés à c o m p a r a î t r e , sur le f o n d e m e n t des 

ar t ic les 226 et 227 du code d ' i n s t ruc t ion c r imine l le , en ra i son de la 

connex i t é e n t r e les faits qu i l eu r é t a i e n t r ep rochés et ceux i m p u t é s à 

M . C o ë m e . 

39. P a r exploi t d 'hu iss ie r signifié le 10 n o v e m b r e 1995, M. S t a lpo r t fut 

invité à c o m p a r a î t r e d e v a n t la C o u r de cassa t ion sous les p r éven t i ons de 

faux en éc r i t u r e s , c o r r u p t i o n de fonct ionnai re et e sc roque r i e c o m m i s e s 

d a n s le c ad re de conclus ions de m a r c h é s publics a u x q u e l s il avai t é té 

associé en qua l i t é de chef de cab ine t du m i n i s t r e M., l eque l n 'ava i t pas 

é t é renvoyé devan t la C o u r de cassa t ion p a r la C h a m b r e des 

r e p r é s e n t a n t s . D a n s la c i ta t ion , les faits qu i lui é t a i en t r e p r o c h é s é t a i en t 

préc isés c o m m e suit : 

«A. les premier (Coëme), deuxième (Javcau), troisième (V.), quatr ième 

(Hermanus) , cinquième (Stalport), sixième (H.) et septième (Mazy) 

étant fonctionnaire ou officier public ou coauteur d'un fonctionnaire ou officier 

public, 

avec une intention frauduleuse ou à dessein de nuire, en rédigeant des actes de son 

ministère, dénature leur substance ou leurs circonstances, soit en écrivant des 

conventions autres que celles qui auraient été tracées ou dictées par les parties, soit en 

constatant comme vrais des faits qui ne l'étaient pas, pour notamment : 

(...) 

3) Les deuxième (Javeau) et cinquième (Stalport) 

le cinquième étant chef de cabinet du ministre de la Région bruxelloise, dans 

l'intention frauduleuse de permet t re l 'attribution d'un marché en contournant les 

règles et procédures relatives aux marchés publics et plus spécialement dans 

l'intention d'éluder le contrôle de l'Inspection des Finances, avoir substitué ou fait 

substituer à une convention ayant fait l'objel d'un avis défavorable de l'Inspection des 

Finances, trois conventions datées du 15 juin 1989 chacune d'un montant inférieur au 

seuil d'intervention de l'Inspection des Finances mais ayant ensemble le même objet que 

celle qui avait été rejetée, en l'espèce, notamment , une étude portant sur les petites et 

moyennes entreprises; 

(contrats IN B 040, B 050 et B 060 - voir no tamment : RE, T. IV, p. 13 à 19 et annexes 

100a 111 : G 5 , f 2 p. 179:C 12, f.5, p. 2 et 4). » 

40. Le 18 j anv i e r 1996, les conseils de divers p r évenus a d r e s s è r e n t à la 

C o u r de cassa t ion une d e m a n d e de r e m i s e de l 'affaire à u n e a u d i e n c e 

u l t é r i e u r e , faisant valoir qu ' i l l eur é t a i t imposs ib le m a l g r é tous leurs 

efforts d ' a s s u r e r c o r r e c t e m e n t la p r é p a r a t i o n de la défense de leurs 

c l ients . 
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4 1 . Dès l ' ouve r tu re de l ' audience du 5 février 1996, le p r e m i e r 

p rés iden t de la C o u r de cassa t ion a n n o n ç a q u e l ' i ns t ruc t ion se ferait 

c o n f o r m é m e n t aux disposi t ions de l 'ar t icle 190 du code d ' i n s t ruc t ion 

c r imine l l e . 

L ' aud i ence fut consacrée à u n e d e m a n d e de r epo r t des d é b a t s fo rmulée 

par p lus ieurs p r é v e n u s afin de d i sposer d u t e m p s nécessa i re p o u r a s s u r e r 

l eur défense d a n s le respec t de leurs d ro i t s . Ces p e r s o n n e s d é p o s è r e n t des 

conclusions à ce t t e fin. P a r u n a r r ê t i n t e r locu to i r e du 6 février 1996, la 

C o u r de cassa t ion e s t i m a q u e ces p r é v e n u s ava ien t d isposé du t e m p s 

nécessa i re à la p r é p a r a t i o n de leur défense aux p lans t a n t péna l q u e civil. 

42. A l ' aud ience du 6 février 1996, M. C o ë m e déposa des p r e m i è r e s 

conclusions re la t ives à l ' absence d ' u n e loi d ' exécu t ion de l 'ar t icle 103 de 

la C o n s t i t u t i o n , m a l g r é la volonté expresse affichée pa r le C o n g r è s 

na t iona l . C e t t e c a r e n c e législat ive avai t fait p e r d u r e r la d isposi t ion, 

conçue c o m m e t r ans i t o i r e , a d o p t é e p a r le C o n g r è s na t iona l en vue de 

comble r le vide j u r i d i q u e : l 'ar t icle 134, a l inéa 1 e r , de la C o n s t i t u t i o n 

devenu u l t é r i e u r e m e n t la d ispos i t ion t r an s i t o i r e de l 'a r t ic le 103. 

Il re leva d ' abo rd q u e , si la modif icat ion cons t i tu t ionne l l e du 5 m a i 1993 

avait r e m p l a c é les m o t s « e n c a r a c t é r i s a n t le déli t et en d é t e r m i n a n t la 

p e i n e » c o n t e n u s d a n s la d ispos i t ion t r ans i t o i r e de l 'ar t icle 103 de la 

C o n s t i t u t i o n p a r les m o t s « d a n s les cas visés pa r les lois péna le s et par 

appl ica t ion des pe ines qu 'e l les p r é v o i e n t » , ce t t e modif icat ion 

cons t i tu t ionne l l e ne pouvai t avoir d'effet r é t roac t i f pour les p réven t ions 

mises à sa cha rge re la t ives à des faits se s i t uan t e n t r e le 29 m a r s 1981 et 

le 30 n o v e m b r e 1990, à pe ine de violer n o t a m m e n t l 'ar t ic le 7 § 1 de la 

Conven t ion . 

Il a jou ta q u e si la d ispos i t ion t r ans i t o i r e d o n n a i t à la C o u r de cassa t ion 

un pouvoir d i s c r é t i onna i r e p o u r j u g e r les min i s t r e s accusés p a r la 

C h a m b r e des r e p r é s e n t a n t s en ce qu i conce rne leur r e sponsab i l i t é et les 

pe ines à infliger, la d ispos i t ion ne conféra i t ni à la C o u r de cassa t ion ni à la 

C h a m b r e des r e p r é s e n t a n t s un pouvoir a n a l o g u e c o n c e r n a n t le m o d e de 

p rocéde r con t r e eux . En c o n s é q u e n c e , la C o u r de cassa t ion avai t fixé elle-

m ê m e , d ' a u t o r i t é , les règles de p r o c é d u r e appl icables , au m é p r i s du 

pr inc ipe de la légal i té de la p r o c é d u r e du t r i buna l . 

43 . Lors de l ' audience du 6 février 1996, M. C o ë m e déposa des 

d e u x i è m e s conclusions re la t ives à la p r o c é d u r e suivie p a r la commiss ion 

spéciale de la C h a m b r e des r e p r é s e n t a n t s et à la sais ine de la C o u r de 

cassa t ion . 

44. A l ' audience du 7 février 1996, M. S ta lpor t déposa des conclusions 

selon lesquel les a u c u n e disposi t ion de droi t belge ne p e r m e t t a i t son renvoi 

d i rec t devan t la C o u r de cassa t ion . D a n s de nouvel les conclus ions , il 

exposa i t en o u t r e qu ' i l n ' ex i s t a i t a u c u n e connex i t é e n t r e l ' infract ion à sa 

c h a r g e et celle à c h a r g e de M. C o ë m e . Il a jou ta i t q u e , si la C o u r de 

cassa t ion devai t e s t i m e r le c o n t r a i r e , elle devra i t a lors saisir la C o u r 
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d ' a r b i t r a g e d ' u n e ques t i on préjudic ie l le re la t ive à la viola t ion des 

p r inc ipes d ' éga l i t é et de non-d i sc r imina t ion de disposi t ions légales 

dé fé ran t à la C o u r de cassa t ion u n p révenu n ' ayan t pas la q u a l i t é de 

m i n i s t r e . Il invitai t donc la C o u r à se d é c l a r e r i n c o m p é t e n t e p o u r le j u g e r 

à défau t de connex i t é ou, s u b s i d i a i r e m e n t , de poser à la C o u r d ' a r b i t r a g e 

la ques t i on préjudicie l le su ivan te : 

«Les articles 226 et 227 du Code d'instruction criminelle en tant qu'ils ont pour effet 

de déférer à la Cour de cassation, s tatuant au fond, le jugement d'un prévenu qui n'a pas 

la qualité de ministre, violent-ils les articles 10 et 11 de la Constitution combinés avec 

les articles 12, 13 et 147 de la Constitution ?» 

45 . A l ' aud ience du 8 février 1996, M. C o ë m e déposa des t ro i s i èmes 

conclusions d a n s lesquel les il d e m a n d a i t à la C o u r de cassa t ion de 

surseo i r à s t a t u e r sur le f o n d e m e n t des réqu is i t ions du m i n i s t è r e publ ic 

j u s q u ' à ce que la C o u r d ' a r b i t r a g e ait s t a t u é sur la ques t i on préjudic ie l le 

su ivan te : 

«L'allongement du délai de prescription de l'action publique résultant de 

l'article 21 de la loi du 17 avril 1978 contenant le titre préliminaire du code de 

procédure pénale, tel qu'il a été modifié par l'article 25 de la loi du 24 décembre 

1993, en tant qu'il s'appliquerail à toutes les actions publiques nées avant son 

entrée en vigueur et non encore prescrites à cette date, et instaure des délais 

plus longs, crée-t-il une discrimination contraire aux articles 10 et 11 de la 

Constitution, par rapport à la situation de ceux qui connaissent, en fonction de 

la date à laquelle les faits ont été commis, le délai de prescription du susdit 

article 21 ancien ?» 

46. Au d é b u t de l ' audience du 12 février 1996, le p r e m i e r p r é s iden t 

d o n n a lec ture de l ' a r r ê t i n t e r locu to i r e pa r lequel la C o u r de cassa t ion se 

déc la ra i t r é g u l i è r e m e n t saisie et c o m p é t e n t e et disai t n 'y avoir pas lieu à 

poser à la C o u r d ' a r b i t r a g e les ques t i ons préjudic ie l les p roposées p a r les 

p r é v e n u s à p ropos de la connex i t é . La C o u r de cassa t ion mot iva son a r r ê t 

en i nd iquan t q u e : « la disposi t ion t r ans i t o i r e de l 'ar t icle 103 de la 

C o n s t i t u t i o n est (...) d ' app l ica t ion auss i b ien pour les faits p o s t é r i e u r s à 

la modif ica t ion cons t i t u t ionne l l e du 5 ma i 1993 q u e p o u r les faits 

a n t é r i e u r s à celle-ci.» La C o u r de cassa t ion a jouta q u e le pouvoir 

d i s c r é t i onna i r e qu i lui é ta i t r e c o n n u é ta i t l imi té pu i squ 'e l l e é ta i t obl igée 

de suivre ce r t a ines n o r m e s de p r o c é d u r e et elle a jou ta ces a t t e n d u s : 

«Attendu que, tenue de juger, la Cour doil se conformer quant au mode de procéder, 

aux dispositions d'application directe dans l'ordre juridique interne, contenues dans la 

Convention de sauvegarde des Droits de l 'Homme et des Libertés fondamentales et 

dans le Pacte international relatif aux droits civils et politiques, à la Constitution, aux 

règles du Code judiciaire, aux dispositions communes applicables à toutes les 

procédures pénales et aux principes généraux du droit ; 

Attendu qu'en donnant à la Cour le pouvoir dé juger les ministres «dans les cas visés 

par les lois pénales», le Constituant s'est référé nécessairement, quant au mode de 

procédure, à celui qui est prévu par le législateur pour ces cas, à savoir au Code 
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d'instruction criminelle, pour autant qu'il soit compatible avec les dispositions réglant la 

procédure devant la Cour de cassation siégeant chambres réunies. 

Attendu que, dans cette mesure, la Cour applique les formes prescrites par le Livre II, 

Titre premier, Chapitre II, du Code d'instruction criminelle intitulé «Des tribunaux 

correctionnels»; 

Que, légales, accessibles et prévisibles, ces règles garantissent le plein exercice des 

droits de la défense et un procès équitable ; 

Qu'en appliquant des règles existantes, la Cour ne fait pas œuvre de législateur.» 

47. La C o u r de cassa t ion se p r o n o n ç a en ces t e r m e s su r la connex i té et 

les ques t ions préjudic ie l les qu i s'y r a p p o r t a i e n t : 

« De la connexité : 

Attendu que les dispositions des articles 226 et 227 du code d'instruction criminelle 

ne sont pas l'expression d'un principe général du droit, mais constituent une règle qui 

est commune et applicable à toute procédure pénale; 

Attendu que la connexité ne doit pas nécessairement avoir été constatée au préalable 

par une juridiction d' instruction; 

Que le juge du fond, saisi par un renvoi ou par une citation directe réguliers, apprécie 

lui-même l'existence de la connexité et, par tant , l 'étendue de sa saisine et de sa 

compétence quant aux infractions connexes; 

Attendu que la connexité a pour effet que tous les coauteurs ou complices 

d'infractions connexes sont jugés ensemble par la même juridiction ; qu'il s'ensuit que 

lorsqu'il y a connexité entre des faits délictueux reprochés à un ministre et des faits mis 

à charge d'autres justiciables, la compétence attribuée par la Constitution à la Cour de 

cassation emporte l 'attribution de toute la poursuite à cette juridiction qui est de l'ordre 

le plus élevé ; 

Attendu que l'article 147 de la Constitution délimite les pouvoirs de la Cour quand 

celle-ci statue sur les pourvois en cassation; 

Que les pouvoirs de la Cour pour juger les ministres emportent, par l'effet de la 

connexité, ceux de juger d 'autres justiciables dont elle est, en cette circonstance, à 

l'exclusion de tout autre , le juge que la loi leur assigne conformément à l'article 13 de 

la Constitution ; 

Attendu que les règles de la connexité, qui sont d'application générale, n 'entraînent 

pas de distinction arbitraire dans le t rai tement des personnes poursuivies, au sens de 

l'article 14 de la Convention de sauvegarde des droits de l 'homme et des libertés 

fondamentales ; 

Attendu que, pour le surplus, la Cour aura à apprécier, lors de l 'examen du fond, s'il 

existe un lien de connexité entre les infractions mentionnées dans la citation, qu'il 

convient à cet égard de lier l'incident au fond ; 

(...) 

De la discrimination et des questions préjudicielles: 

Attendu que les prévenus allèguent que dans la mesure où ils seraient at trai ts devant 

la Cour en vertu des règles de la connexité, cette situation créerait une discrimination 

prohibée par les articles 10 et 11 de la Consti tution; 
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Qu'ils demandent que soient posées à la Cour d'arbitrage des questions préjudicielles 

tendant à ce qu'elle dise si les articles 226 et 227 du Code d'instruction criminelle, en 

tant qu'ils ont pour effet de déférer à la cour de cassation statuant au fond le jugement 

d'un prévenu qui n'a pas la qualité de ministre, violent les articles 10 et 1 1 de la 

Consti tution; que le prévenu Stalport formule la même question en se référant aux 

mêmes articles de la Constitution combinés avec les articles 12, 13 et 147 de celle-ci ; 

Qu'en outre, le prévenu Javeau demande que soit posée à la Cour d 'arbitrage la 

question relative à un conflit entre les articles 10 et 11 de la Constitution et les articles 

226, 227, 479 et 501, alinéa 2, du Code d'instruction criminelle, tandis que les prévenus 

V., Hermanas et Mazy demandent que soit posée la question relative au conflit entre les 

articles 10 et 11 précités et les articles 226, 227, 307, 501, alinéa 2, 526, 540 du Code 

d'instruction criminelle, et 30, 31, 566, 753, 856, 1053, 1084 et 1135 du Code judiciaire 

«en tant qu'ils consacreraient des principes généraux du droit qui permettraient à la 

Cour de cassation de connaître des poursuites»; 

Attendu qu'à supposer que la privation de la possibilité de se défendre devant les 

juridictions d'instruction, et la privation d'un double degré de juridiction, ainsi que d'un 

recours en cassation constituent une violation des articles 10 et 11 de la Constitution, 

ceux-ci seraient violés, non par les articles visés dans les conclusions, mais par 

l'article 103 de la Constitution, conférant compétence à la Cour de cassation pour juger 

les ministres dans les conditions que cette disposition constitutionnelle détermine ; 

Attendu que l'article 26 § 1e r , 3", de la loi spéciale du 6 janvier 1989 sur la Cour 

d'arbitrage dispose que cette Cour statue, à titre préjudiciel, par voie d 'arrêt , sur les 

questions relatives à la violation par une loi, un décret ou une règle vises à l'article 134 

de la Constitution, des articles 10, 1 1 et 24 de celle-ci ; 

Attendu que les demandes des prévenus ne rentrent pas dans le champ d'application 

dudit article 26. » 

48. Aprè s le p rononcé de cet a r r ê t , u n des conseils des p r é v e n u s , 

s ' e x p r i m a n t au n o m de l ' ensemble de la défense , fil r e m a r q u e r q u e la 

C o u r de cassa t ion fixait e l l e -même les règles de p r o c é d u r e appl icables et 

e x p r i m a ses plus n e t t e s rése rves en se r é fé ran t à l ' a r t ic le 6 de la 

Conven t i on . Il d e m a n d a é g a l e m e n t si elle envisagea i t de faire p rocéde r , 

c o n f o r m é m e n t à l 'a l inéa 2 de l 'ar t icle 190 du code d ' i n s t ruc t i on 

c r imine l l e , à la l e c t u r e p a r le greffier des 30 000 pages qui cons t i t ua i en t 

le doss ier , en exp l iquan t que si l 'on faisait r é fé rence aux usages du 

t r i buna l co r r ec t ionne l , il ne convena i t pas d ' en a p p l i q u e r ce r t a in s poin ts 

et pas d ' a u t r e s . La C o u r de cassa t ion ne d o n n a pas su i te à ce t t e d e m a n d e . 

49. Au cours de l ' audience du 12 février 1996, le p r o c u r e u r géné ra l 

p r é s e n t a ensu i t e un exposé de l 'affaire, qu i se poursuivi t le 13 février 

1996. Au d é b u t de son exposé , il s ' e x p r i m a n o t a m m e n t en ces t e r m e s : 

«J'examinerai les faits mis à charge de M. Coëme ainsi que les faits et préventions 

mis à charge de M. Javeau et de V. mais, en ce qui concerne ces deux derniers prévenus, 

dans la mesure uniquement où ces faits et préventions sont étroitement liés à ceux qui 

sont reprochés à M. Coëme. 

M. le premier avocat général quant à lui vous entret iendra des autres faits et 

préventions mis à charge de M. Javeau et de V. ainsi que ceux reprochés à 

M. Hermanus. » 
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50. Selon M M . J a v e a u et S ta lpo r t , le p r e m i e r p r é s i d e n t de la C o u r de 

cassa t ion a u r a i t , à un m o m e n t d o n n é , i n t e r r o m p u l 'exposé du p r e m i e r 

avocat g é n é r a l en lui r a p p e l a n t qu ' i l ne s 'agissai t pas , à ce s t ade des 

d é b a t s , d 'un réqu i s i to i re . 

5 1 . Le 16 février 1996, la C o u r de cassa t ion c o m m e n ç a l ' i n t e r roga to i re 

des accusés et p r é v e n u s . Elle e n t e n d i t é g a l e m e n t les p a r t i e s q u a n t à 

l ' é t ab l i s semen t d ' un ca l end r i e r pour la pou r su i t e de ses t r a v a u x et 

l 'o rdre du d é r o u l e m e n t des d é b a t s . A c e t t e occasion, le m i n i s t è r e public 

p roposa d ' e n t e n d r e la défense avant le r équ i s i to i re . A p r è s dé l ibé ra t ions , 

le p r e m i e r p r é s iden t déc l a r a que la C o u r de cassa t ion avai t fixé 

« la poursuite des débats dans l'ordre ci-après : 

1. poursuite de l 'interrogatoire des accusés et prévenus, 

2. plaidoirie de la partie civile, 

3. réquisitoire du ministère public, 

4. intervention de la défense, 

5. répliques éventuelles ». 

52. Le 20 février 1996, M. S t a lpo r t fut e n t e n d u , en m ê m e t e m p s que 

M. J a v e a u , à p ropos des faits qui lui é t a i e n t r ep rochés . 

Le procès-verba l de l ' aud ience du 20 février po r t e les m e n t i o n s 

su ivan tes : 

«A l'audience publique du 20 février 1996 de la Cour de cassation, siégeant chambres 

réunies, en la salle de ses audiences solennelles, où étaient présents et siégeaient : 

Le premier président Stranard, le président D'Hacnens, le président de section 

Marchai, les conseillers Ghislain, Rappe et Charlier, le président de section Baeté-

Swinnen, les conseillers Willems, Lahousse, J eanmar t , Verheyden, Vcrougstraete, 

Forrier, Boes, D'Hont, Waûters , Dhaeyer, Bourgeois et Huybrechts; le procureur 

général baron J . Velu, le premier avocat général du Jardin, le greffier en chef Vander 

Zwalmen, assiste du greffier Sluys et du greffier délégué Van Geem, 

(...) 

Le prévenu Stalport déclare: J 'ai été entendu pour la première et dernière fois le 

16 mars 1994, dans le cadre d'une procédure mettant en cause [le ministre] M. ; on m'a 

dit que j 'étais entendu comme témoin, et que je ne devais pas être confronté; à aucun 

moment, je n'ai eu l'occasion de faire valoir mes moyens. J e confirme les déclarations 

que j ' a i faites à l'occasion de cette audition. 

(...) 

Question à Stalport : 

Est-il exact qu'à la réception de ce projet vous avez transmis sans autre formalité le 

projet à l 'administration pour examen cl qu'après avis favorable de celle-ci vous avez 

soumis le dossier à l'inspecteur des finances le 23 mai 1989 ? 

Réponse de Stalport : 

Oui, le projet faisait partie d'un ensemble soumis à l 'administration qui portail sur 

une somme globale de 20 millions. C'est ce moment [montant] qui a causé l'avis 



ARRÊT COËME ET AUTRES c. BELGIQUE 

défavorable, aussi en raison des divergences entre les avis de l 'administration et 

l'inspection des finances. 

(...) 

Question à Stalport : 

Quel est, selon vous, le motif pour lequel ont été signées le 15 juin 1989, en dépit de 

l'avis négatif de l'inspection des finances, trois conventions qui font l'objet de la 

prévention el qui ont exactement, pour l 'ensemble, le même objet, chacune étant 

toutefois limitée au montant de 1 200000 francs ? 

Réponse de Stalport : 

Après le refus j ' a i interroge le ministre. Il m'a confirmé l'opportunité politique de 

poursuivre. J 'ai cherché une solution moins chère. Quelques semaines plus tard mes 

collaborateurs m'ont présenté un nouveau projet. 

Question à Javeau : 

Cela ne démontre-t-il pas que le [prix] de départ de i 800 000 lis était surévalué ? 

Réponse deJaveau : 

Non, Stalport a bien répondu, on a modifié le projet. 

Question à Stalport : 

La procédure en vigueur, n'imposait-elle pas au ministre en présence du refus de 

visa de l'inspecteur des finances de recourir à l 'arbitrage du ministre du budget et 

dans l'hypothèse où celui-ci aurait également émis un avis négatif d'user de la 

possibilité de porter l'affaire devant le Conseil des ministres qui aurait tranché en 

dernier ressort ? 

Réponse de Stalport : 

M. était également ministre du budget. On a voulu se lancer dans un projet beaucoup 

plus limité, on a fait une pré-étude. J 'es t ime que la solution du saucissonnage n'a pas été 

adoptée pour échapper au contrôle des finances. Si on avait suivi les procédures 

administratives, le projet n'aurait pas pu être initié. Ma fonction de chef de cabinet 

m'imposait de faire en sorte que les choses aillent vite. Si on n'a pas suivi la procédure 

classique, il y a toutefois eu un contrôle des finances. 

(...) 

Question à Stalport : 

Qui a décidé au niveau du cabinet de passer outre à l'avis négatif de l 'inspecteur des 

finances et de scinder la convention de manière à ne pas cire lié par l'avis en question ? 

Réponse de Stalport : 

La décision de poursuivre a été prise par le ministre, la solution ayant consisté à 

réduire la portée du projet initial. Quel que soit le montant engagé, l'inspection des 

finances avait un pouvoir de contrôle et d'avis. Même si la convention était limitée au 

point de vue financier, elle restait correcte au niveau de la transparence. 

(...) 
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Question à Stalport : 

Vous avez déclaré en substance (p. 9540) que vous étiez agacé par la lourdeur et 

l'immobilisme de l'inspection des finances et qu 'au sein de votre cabinet, il vous a été 

conseillé d'agir aut rement à savoir de scinder le contrat en trois afin que les montants 

soient inférieurs au montant de 1250 000 francs, seuil d'intervention obligatoire de 

l'inspecteur des finances et vous avez ajouté que malgré cette façon d'opérer vous aviez 

à nouveau soumis le projet scindé à l'inspecteur des finances qui cette fois a rendu un 

avis favorable et que la scission en trois du projet avait amené une réduction 

significative de 25 % du coût du volume global. Confirmez-vous cette appréciation de 

votre comportement ? 

Réponse de Stalport : 

Oui, car la procédure de l'inspection des finances durait un certain temps ; on voulait 

travailler vite et on est revenu à une autre procédure, ayant toutefois un visa de 

l'inspection des finances, plus rapide, mais qui maintenait le contrôle; je disposais de 

peu de temps et il fallait trouver une solution en ayant recours à une procédure plus 

lapide, celle du visa sur le bulletin d 'ordonnancement. J e savais qu'il fallait rendre 

compte au ministre : j ' a i insisté pour que l'inspection des finances appose sa signature 

dans chaque dossier et cela a été fait même pour ceux où ce n'était pas obligatoire. 

Question à Stalport : 

Avez-vous eu connaissance de la note adressée à C. ministre de l'Exécutif de la Région 

de Bruxelles Capitale le 11 septembre 1989 par L., Inspecteur général des finances 

(p. 9270) et concluant au caractère tout à fait contestable de la poursuite de 

l'exécution des trois conventions et au blocage des paiements de toutes factures par la 

Région même en présence de factures régulièrement établies d'un point de vue formel ? 

Réponse de Stalport : 

J 'a i eu connaissance a posteriori des reproches de L. J e ne sais pas si L. ne connaissait 

qu'une seule convention. Dans les reproches, je pense qu'il fait référence à trois 

conventions de 1,5 million. Il était donc au courant qu'il y avait trois conventions. 

Sur interpellation Javcau déclare: le saucissonnage répondait à des contingences 

réelles. 

S.I. du premier avocat général : L'administration a réceptionné trois conventions et 

n'a effectué qu'un seul engagement croyant qu'il s'agissait de trois exemplaires d'une 

seule convention. Stalport se souvient-il de cette équivoque qui s'est répétée pour les 

trois conventions ? 

Réponse de Stalport: 

On m'aurait signalé l 'erreur mais je n'étais plus là depuis le 18juin 1989.» 

53 . Le 4 m a r s 1996, M. S ta lpor t déposa de nouvel les conclusions selon 

lesquel les il n ' ex i s ta i t a u c u n e connex i t é e n t r e les faits r e t e n u s à sa charge 

et ceux à c h a r g e de M. C o é m e et qu ' i l y avai t donc lieu de le renvoyer 

d e v a n t son j u g e n a t u r e l , le t r i buna l co r rec t ionne l . 

54. Au cours des d é b a t s , M. H e r m a n u s d e m a n d a , pour sa p a r t , à la 

C o u r de cassa t ion de poser u n e q u e s t i o n préjudic ie l le à la C o u r 

d ' a r b i t r a g e c o n c e r n a n t la p re sc r ip t ion de l 'ac t ion pub l ique . Il d e m a n d a i t 
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q u ' à défau t la C o u r de cassa t ion c o n s t a t â t la p resc r ip t ion de l 'ac t ion 

pub l ique à son éga rd . Il souleva en o u t r e qu ' i l n ' ex i s t a i t a u c u n l ien de 

connex i t é e n t r e les faits qu i lui é t a i en t r ep rochés et ceux r e p r o c h é s à 

M. C o ë m e . Il fit aussi valoir un d é p a s s e m e n t du «dé la i r a i s o n n a b l e » pour 

l ' e x a m e n de sa cause . Sur le fond, il s o u t e n a i t qu ' i l avai t agi sans i n t e n t i o n 

dé l i c tueuse . 

55 . La C o u r de cassa t ion r end i t son a r r ê t le 5 avril 1996. Elle déc ida 

d ' abord qu ' i l exis ta i t un lien d e connex i t é avec les faits r e p r o c h é s à 

M. C o ë m e et ceux i m p u t é s aux a u t r e s p r é v e n u s en se p r o n o n ç a n t c o m m e 

suit : 

«Attendu qu'au sens des articles 226 et 227 du Code d'instruction criminelle, la 

connexité est le lien qui existe entre deux ou plusieurs infractions et dont la nature est 

telle qu'il commande, en vue d'une bonne administration de la justice et sous réserve du 

respect des droits de la défense, que les causes soient jugées ensemble et par le même 

juge, celui-ci pouvant ainsi apprécier la matérialité des faits sous tous leurs aspects, la 

régularité des preuves et la culpabilité de chacune des personnes poursuivies ; 

Attendu que l'accusé et les prévenus sont poursuivis simultanément pour des faits qui 

ont été révélés par la même instruction; que ces faits font partie d'un système géré par 

Camille Javeau, plaçant l'association «I» à la conjonction des intérêts financiers de la 

recherche scientifique et des intérêts personnels de ses dirigeants et de t iers; que de 

l'aveu de Camille Javeau, ce système consistait à rechercher la conclusion de 

conventions avec les pouvoirs publics portant sur des études à réaliser par l'association 

«I.» ou par l'institut [...], en accompagnant les contrats d'avantages destinés à des 

hommes politiques dont le pouvoir de décision, l'influence ou l'avenir présumé 

devaient assurer l'efficacité et la continuité dudit système; 

Que tous les faits mis à charge de l'accusé et des prévenus s'inscrivent dans ce 

système en manière telle qu'il existe entre ces faits un lien justifiant l'application des 

articles 226 et 227 du Code d'instruction criminelle ; 

Attendu qu'à supposer que cette application ail pu entraîner, en l'espèce, tous les 

inconvénients et désavantages dont les prévenus se plaignent, elle n'a pas entravé le 

plein exercice de leur droit de contester la recevabilité des poursuites et le bien-fondé 

des préventions mises à leur charge, de faire valoir lous leurs moyens de défense et de 

présenter à la Cour toutes demandes qu'ils auraient estimées utiles au jugement de leur 

cause. » 

56. La C o u r d e cassa t ion refusa en o u t r e de poser à la C o u r d ' a r b i t r a g e 

une ques t i on préjudicie l le c o n c e r n a n t la p resc r ip t ion en exposan t : 

«Attendu que Guy Coëme soutient en conclusions que l'allongement du délai de 

prescription «en tant cju'il s'appliquerait à toutes les actions publiques nées avant son 

entrée en vigueur et non encore prescrites à cette date, et instaure des délais plus longs, 

crée une discrimination contraire aux articles 10 et 11 de la Constitution, par rapport à 

la situation de ceux qui connaissent, en fonction de la date à laquelle les faits ont été 

commis, le délai de prescription de l'article 21 ancien » ; 

Que Jean-Louis Mazy soutient que la loi établissant le nouveau délai de prescription 

s'applique à toute action née avant sa date d'entrée en vigueur et non encore prescrite à 

cette date , et que, par tant , l'extinction de l'action publique par prescription dépend de 
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la date des actes interruptifs; qu'il en déduit qu'en l'espèce l'application des articles 25 

et 26 de la loi-programme du 24 décembre 1993 crée une discrimination prohibée par les 

articles 10 et 1 1 de la Consti tut ion; 

Que Merry Hermanus soutient également que «seule la date des actes interruptifs de 

prescription dicte en ce qui le concerne l'application de la loi nouvelle ou le maintien de 

l'application de la loi ancienne»; 

Attendu que l'accusé et les prévenus précités demandent , dans le dispositif de leurs 

conclusions, que la Cour pose à la cour d'arbitrage une question préjudicielle relative à 

un conflit existant, selon eux, entre les articles 10 et 11 de la Constitution et l'article 25 

de la loi du 24 décembre 1993 allongeant les délais de prescription; 

Qu'il appert de ces conclusions que l'inégalité de trai tement dont ils se plaignent 

résulte, selon les intéressés eux-mêmes, uniquement de la date à laquelle des actes 

d'instruction ou de poursuite ont été accomplis et de l'effet de tels actes sur le cours de 

la prescription, mais non des dispositions de l'article 25 de la loi du 24 décembre 1993 ; 

Qu'ainsi ils critiquent non une distinction que créerait cette loi, mais les effets 

découlant nécessairement de toute application de la loi de procédure pénale dans le 

temps ; 

Attendu que les questions soulevées ne rentrent pas dans le champ d'application de 

l'article 26 de la loi spéciale du 6 janvier 1989 sur la cour d'arbitrage et qu'il n'y a, dès 

lors, pas lieu de les poser ; » 

57. La C o u r de cassa t ion c o n s t a t a pa r a i l leurs q u e l 'act ion pub l ique 

n ' é t a i t pas p re sc r i t e à l ' éga rd de M M . C o ë m e et H e r m a n u s , en 

s ' exp l iquan t c o m m e suit : 

« Attendu qu 'une loi nouvelle a, en matière de procédure pénale, un effet immédiat de-

sorte qu'elle s'applique à toutes les actions publiques nées avant la date de son entrée en 

vigueur et non encore prescrites à cette date en vertu de la loi ancienne; 

Que les délits non prescrits le 31 décembre 1993 le seront, sauf cause de suspension de 

la prescription, à l'expiration d'un délai de cinq ans à partir des faits, éventuellement 

prolongé d'un nouveau délai de cinq ans à partir d'un acte interruptif régulièrement 

accompli avant l'expiration du premier délai de cinq ans ; 

Attendu que la prescription de l'action publique, étant l'extinction par l'écoulement 

d'un certain temps du pouvoir de poursuivre un prévenu, dictée par l 'intérêt de la 

société, les lois de prescription ne touchent pas au fond du droit ; que lorsqu'elles 

allongent le délai de prescription, elles n'ont pas pour effet d'aggraver la peine 

applicable au moment où l'infraction a été perpétrée ni de réprimer une action ou une 

omission qui, au moment où elle a été commise, n'était pas punissable ; que les articles 7 

de la Convention de Sauvegarde des Droits de l 'Homme et des Libertés Fondamentales 

et 15 du Pacte International relatif aux droits civils et politiques ne leur sont pas 

applicables ; 

Attendu que c'est à la date du jugement qu'il y a lieu de se placer pour apprécier en 

définitive la prescription de l'action publique et que la nature de l'infraction se 

détermine non d'après la peine applicable, mais d'après la peine appliquée; que dès 

l'origine la prescription de l'action publique relative à un fait constituant en principe 

un crime peut être influencée par la peine appliquée ; que dans l'hypothèse où la Cour, 

après avoir déclaré établis les faits de faux et d'usage de faux, admettrai t des 
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circonstances a t ténuantes , dénaturant ainsi ces crimes et leur imprimant le caractère 

de délit, le délai de prescription de ces infractions serait celui des délits, c'est-à-dire de 

cinq ans ; 

Attendu que, si plusieurs faits délictueux sont l'exécution successive d'une même 

résolution criminelle et ne constituent ainsi qu'un seul délit, celui-ci n'est entièrement 

consommé et la prescription de l'action publique ne commence à courir, à l'égard de 

l'ensemble des faits qu'à partir du dernier de ceux-ci, à condition, toutefois, que 

chaque fait délictueux antérieur ne soit pas séparé du fait délictueux ultérieur par un 

laps de temps plus long q u e le délai de prescription applicable, sauf interruption ou 

suspension de la prescription ; 

(...) 

Attendu que les laits reprochés à l'accusé et au prévenu se situent : 

- pour G. Coëme entre le 29 mars 1981 et le 1" décembre 1989, le dernier fait datant 

du 30 novembre 1989; 

(...) 

- pour M. Hcrmanus entre le I" décembre 1987 et le 1" mars 1988, le dernier fait 

datant du 29 février 1988; 

(...) 

Attendu que ces faits, à les supposer établis, constituent l'exécution d'une même 

résolution délictueuse; que, pour chacun des intéressés, la prescription de l'action 

publique ne commence à courir, à l'égard de l'ensemble des faits qui les concernent, 

qu'à partir du dernier de ceux-ci, qui en l'espèce n'est pas séparé des autres par un 

laps de temps plus long que le délai de prescription en vigueur; 

Attendu que la loi du 24 décembre 1993 portant de trois à cinq ans le délai de 

prescription de l'action publique relatif aux délits et, par conséquent, aux crimes 

correctionnalisés, est applicable à l'accusé et aux prévenus, la prescription de trois ans 

n'étant pas atteinte lors de l 'entrée en vigueur de ladite loi et ayant été valablement 

interrompue en ce qui concerne l'accusé et les prévenus, le 22 février 1991 par le 

procès-verbal n" 480 (p. 14690) du Comité supérieur de contrôle, acte d'instruction 

accompli pendant l'ancien délai de trois ans ; 

(...) 

Qu'en conséquence, le délai originaire de prescription de cinq ans a pris cours : 

- à l'égard de G. Coëme le 30 novembre 1989; 

(...) 

- à l'égard de M. Hcrmanus le 29 février 1988; 

Attendu que ce délai a été valablement interrompu le 10 juin 1992 par le procès-

verbal n"2337 du Comité supérieur de contrôle ;' 

Qu'il s'ensuit que l'action publique n'est prescrite pour aucun des faits visés par la 

citation. » 

58 . La C o u r de cassa t ion déc l a r a é tabl i s la p l u p a r t des faits r ep rochés 

à M. C o ë m e et c o n d a m n a ce r e q u é r a n t à u n e pe ine d ' e m p r i s o n n e m e n t de 

d e u x a n s , avec surs is à l ' exécut ion p e n d a n t u n e pé r iode de c inq ans , et à 
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u n e a m e n d e de 1 000 BEF, p o r t é e à 60 000 BEF. Elle lui i n t e rd i t é g a l e m e n t 

d ' exe rce r tous les dro i t s é n u m é r é s à l 'ar t icle 31 du code p é n a l p o u r u n 

t e r m e de c inq a n s et le c o n d a m n a s o l i d a i r e m e n t avec un a u t r e p r é v e n u à 

payer à la p a r t i e civile, l 'associat ion « I » , les s o m m e s de 476 000 BEF, 

31 970 BEF et 42 070 BEF. 

59. La C o u r de cassa t ion déc la ra é tab l ies les p réven t ions r e t e n u e s à 

c h a r g e de M. Mazy et le c o n d a m n a à u n e pe ine d ' e m p r i s o n n e m e n t de 

neuf mois , avec surs is à l ' exécut ion p e n d a n t une pér iode de t rois ans , et à 

u n e a m e n d e de 500 BEF, po r t ée à 30 000 BEF. 

60. La C o u r de cassa t ion c o n d a m n a M. S ta lpor t à une peine 

d ' e m p r i s o n n e m e n t de six mois , avec surs is à l ' exécut ion p e n d a n t une 

pé r iode d ' un an , et à u n e a m e n d e de 26 BEF, p o r t é e à 1 560 BEF, après 

avoir déc la ré é tabl ie la p réven t ion r e t e n u e à sa c h a r g e en se fondant sur 

les c o n s t a t a t i o n s su ivan tes : 

«Attendu que le 30 mai 1989, l'inspection des Finances a émis un avis défavorable 

(p. 18684) sur un projet de convention par laquelle l'association «I» s'engageait à 

effectuer, pour la Région bruxelloise «une pré-étude auprès de toutes les entreprises 

bruxelloises », le coût global de l'étude s'élevant à 4 800000 francs hors TVA (p. 18689 

à 18694); 

Attendu que le 15juin 1989 ont été signées par M. représentant la Région bruxelloise 

et Camille Javeau représentant l'association «I», trois conventions, chacune d'un coût 

forfaitaire de 1 200 000 francs (p. 18699 à 18710); 

Que par ces conventions, l'association «I» s'engageait à effectuer une «pré-é tude»: 

a) «auprès des PME à vocation de sous-traitance» (1ère convention) 

b) «auprès de toutes les entreprises aidées par la Région bruxelloise» (2ème 

convention) 

c) «auprès des PME à vocation à l 'exportation» (3ème convention) 

Que le 15 juin 1989, jour de la conclusion des conventions, celles-ci ont été transmises, 

sous la signature du ministre, à l 'administration (p. 18681); que le 30 juin 1989, 

l'inspection des Finances a visé le bulletin d'engagement pour une des trois 

conventions sans émettre d'observation (p. 18680) ; 

Attendu qu'il ressort de la comparaison du projet de convention initiale et des trois 

conventions nouvelles que la circonstance que l'objet et le prix de la convention initiale 

ont été réduits dans les trois conventions nouvelles n'empêche qu'il s'agit toujours du 

même concept et but initial, c'est-à-dire du même marché ; 

Attendu qu'il ressort des déclarations de Jean-Louis Stalport (p. 9540)' ' ' et de Camille 

Javeau (p. 2905)' • que le bui de la scission était d'éluder l'avis obligatoire de 

l'inspecteur des Finances; 

1. Voir le procès-verbal d'audition du 16 mars 1994, réponse aux deuxième et troisième 
questions citées au paragraphe 27 ci-dessus. 
2. Voir le procès-verbal d'audition du 8juin 199.3, paragraphe 21 ci-dessus. 
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Que l'avis de l'inspecteur des Finances auquel Jean-Louis Stalport fait allusion est la 

signature pour visa requise pour l 'engagement de la dépense, apposée le 30 juin 1989, 

postérieure à la passation du marché et ne révèle rien quant à la volonté de 

transparence alléguée par le prévenu (p. 1304) ; 

Attendu que ni la circonstance que, si le marché n'avait pas été scindé, sa passation 

aurait de toute façon été autorisée, ni celle que les trois conventions auraient été 

soumises à l'avis non obligatoire de l'inspecteur des Finances, ne sauraient justifier la 

scission artificielle du marché; 

Attendu que l'intention frauduleuse que la prévention requiert ne doit exister que 

dans le chef de l 'auteur de l'infraction; 

Qu'à l'égard des coauteurs, il suffît qu'ils aient apporté à son exécution une aide 

nécessaire ou qu'ils l'aient directement provoquée, qu'ils aient eu une connaissance 

positive des éléments constituant le fait principal et qu'ils aient eu la volonté de 

s'associer de la façon prévue par la loi à la réalisation de l'infraction; 

Que dans l'intention frauduleuse de satisfaire la sollicitation de Camille Javeau, 

agréée par le ministre M. Jean-Louis Stalport a apporté l'aide nécessaire à la 

réalisation du but poursuivi dans le temps imparti ; (...) » 

61 . La C o u r de cassa t ion déc l a r a ensu i t e é tab l ies les p réven t ions 

r e t e n u e s à cha rge de M. H e r m a n u s et le c o n d a m n a à u n e pe ine 

d ' e m p r i s o n n e m e n t d ' un an , avec surs is à l ' exécu t ion p e n d a n t u n e pér iode 

de cinq a n s , et à u n e a m e n d e de 500 BEF, p o r t é e à 30 000 BEF. Elle lui 

i n t e rd i t é g a l e m e n t d ' exe rce r tous les dro i t s é n u m é r é s à l 'ar t ic le 31 du 

code péna l pour u n t e r m e de cinq ans . 

62. La C o u r de cassa t ion e s t i m a q u e M. H e r m a n u s avait é té jugé dans 

un déla i r a i sonnab le , en se fondant sur les cons idé ra t ions su ivan tes : 

«Attendu qu'il ressort du dossier: 

- que le 7 août 1989, le comité supérieur de contrôle a transmis le procès-verbal 

initial au procureur du Roi à Bruxelles (p. 1 120 à 1094) ; 

- que le réquisitoire de mise à l'instruction à charge de Camille Javeau et de qui il 

appart iendra a été tracé le 25 août 1989 (p. 1085); 

- que de très nombreux procès-verbaux ont dû être dressés en raison des multiples 

auditions et devoirs rendus nécessaires par la nature des faits reprochés aux 

prévenus ; 

- que la nature des faits a exigé la désignation, le 20 octobre 1989, d'un expert 

judiciaire (p. 283) avec une mission impliquant le dépouillement et l'analyse de milliers 

de pièces cl de données informatiques ; qu'à cet égard, il convient d'observer qu'il existait 

entre les écritures comptables de l'association «I» et de l'institut [...] une 

interpénétration compliquant la lâche de l 'expert; qu 'après avoir déposé une note 

préliminaire le 26 décembre 1989 (p. 358 à 337), une analyse des comptes bancaires de 

Camille Javeau le 26 novembre 1990 (p. 373 à 367), une note de réponse aux observations 

de Camille Javeau le 6 décembre 1990 (p. 460 à 440), une note sur la convention 

Communauté française D/100 du 24 septembre 1991 (p. 664 à 659), l'expert a déposé 

successivement les différentes parties de son rapport les 29 décembre 1993, 7 janvier 
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1994, 21 janvier 1994, 4 lévrier 1994, 3 mars 1994 et 22 mars 1994 (p. 18.256 à 18.157, 

17.939 à 17.769,19.406 à 19.156, 18.909 à 18.811, 17.285 à 17.228,20.576 à 20.464) ; 

- que pendant le temps durant lequel l'expert remplissait sa mission et 

postérieurement, l 'instruction s'est poursuivie sans désemparer, ainsi qu'il ressort des 

procès-verbaux et des inventaires ; 

- que les devoirs ainsi réalisés révèlent que l 'enchevêtrement des faits exigeait la 

vérification des déclarations des nombreuses personnes concernées et la confrontation 

des éléments recueillis, avant que le ministère public soit en mesure de prendre ses 

réquisitions ; 

- que dès le 30 juin 1994, le dossier a été communiqué au président de la Chambre 

des Représentants par le procureur général près la cour d'appel de Bruxelles du fait que 

paraissaient résulter du dossier des indices d'infractions notamment à charge de Guy 

Coëme, P. M. et W. C , commises alors qu'ils exerçaient des fonctions ministérielles et 

que le dernier était encore ministre à la date d'envoi du dossier (p. 26.645 à 26.572) ; 

Qu'en sa séance plénière du 14-juillet 1994, la Chambre des Représentants a mis Guy 

Coëme en accusation et l'a renvoyé devant la Cour de cassation; 

Que dès le 21 juillet 1994, sur les réquisitions du procureur général, le premier 

président de la Cour a désigné le conseiller F. en qualité de magistrat instructeur en la 

présente cause avec mission de compléter et de poursuivre l'instruction des faits en 

étroite collaboration avec le juge d'instruction V.E. qui, en l 'état, restait saisi des 

mêmes faits en tant qu 'auraient existé des indices d'infractions à charge de personnes 

autres que Guy Coëme ; 

Que le 9 mai 1995, le conseiller instructeur a communiqué son dossier au procureur 

général près la Cour de cassation; 

Qu 'à la demande formulée le 15 juin 1995 par le procureur général près la cour 

d'appel de Bruxelles, le Conseil de la Région de Bruxelles-capitale, en sa séance du 

10 juillet 1995, a autorisé les poursuites contre le conseiller régional Mcrry Hermanus 

«par l'instruction de la cause devant une chambre correctionnelle du tribunal de 

première instance de Bruxelles » ; que le juge d'instruction V. E. ayant été dessaisi par 

ordonnance du 22 septembre 1995 de la chambre du conseil, le Conseil de la Région de 

Bruxelles-capitale, en sa séance du 18 octobre 1995, a décidé, sur la demande du 

25 septembre 1995 du procureur général près la Cour de cassation, d'autoriser les 

poursuites à charge de Merry Hermanus devant cette Cour ; 

Que le réquisitoire aux fins de citer à l'audience du 5 février 1996 a été signé le 

8 novembre 1995 ; 

Attendu qu'en raison du lien de connexité pouvant exister entre les faits reprochés à 

l'accusé et aux prévenus, le sort de chacun ne pouvait, au regard du règlement de la 

procédure, être dissocié de celui des au t res ; 

Attendu que la Cour ne constate aucune lenteur dans l'exercice des poursuites; (...) » 

63 . M. J a v e a u fut c o n d a m n é à une pe ine d ' e m p r i s o n n e m e n t de deux 

a n s , avec surs is à l ' exécut ion pour la moi t ié de ce t t e pe ine , et à une 

a m e n d e de 500 BEF, po r t ée à 30 000 BEF. 

64. A la su i t e de sa c o n d a m n a t i o n , M. S ta lpor t a dû d é m i s s i o n n e r des 

fonctions d ' a d m i n i s t r a t e u r qu ' i l exerça i t d a n s d iverses sociétés a n o n y m e s 



36 ARRÊT COËME ET AUTRES c. BELGIQUE 

de dro i t be lge , en appl ica t ion de l 'ar t ic le 1 e r de l ' a r r ê t é royal du 24 oc tobre 

1996. La décision d ' i n t e rd i c t ion d ' e x e r c e r les d ro i t s é n u r n é r é s à l 'ar t ic le 31 

du code péna l pr ivai t , pour sa pa r t , M. H e r m a n u s de t o u t e s ses fonct ions, à 

savoir celles de consei l ler rég iona l , d 'échevin , de s ec r é t a i r e g é n é r a l du 

m i n i s t è r e de la C o m m u n a u t é f rançaise et de p ré s iden t de la S D R B . 

IL LE D R O I T I N T E R N E P E R T I N E N T 

A. La Constitution 

65. Les d ispos i t ions p e r t i n e n t e s de la C o n s t i t u t i o n coo rdonnée du 

17 février 1994 sont les s u i v a n t e s : 

Article 12 

«La liberté individuelle est garantie. Nul ne peut être poursuivi que dans les cas 

prévus par la loi, et dans la forme qu'elle prescrit. (...) » 

Article 13 

«Nid ne peut être distrait, contre son gré, du juge que la loi lui assigne.» 

Article 59 

«Sauf le cas de flagrant délit, aucun membre de l'une ou de l 'autre Chambre ne peut, 

pendant la durée de la session, en matière répressive, être renvoyé ou cité directement 

devant une cour ou un tribunal, ni être arrêté , qu'avec l'autorisation de la Chambre 

dont il fait partie. 

(...) 

La détention d'un membre de l'une ou de l'autre Chambre ou sa poursuite devant une 

cour ou un tribunal est suspendue pendant la session si la Chambre dont il l'ail partie le 

requiert. » 

Article 120 

«Tout membre d'un Conseil [régional ou communauta i re] , bénéficie des immunités 

prévues aux articles 58 et 59.» 

Article 147 

«Il y a pour la Belgique une Cour de cassation. 

Cet te Cour ne connaît pas du fond des affaires, sauf le jugement des ministres et des 

membres des Gouvernements de communauté et de région. » 

B. Les dispositions constitutionnelles applicables au moment des 
faits, mais depuis lors modifiées 

66. L 'a r t ic le 103, a l inéa 1 e r , de la C o n s t i t u t i o n coo rdonnée du 17 février 

1994 (ancien a r t ic le 90 de la C o n s t i t u t i o n du 7 février 1831), d isposai t : 
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«La Chambre des représentants a le droit d'accuser les ministres et de les traduire 

devant la Cour de cassation, qui seule a le droit de les juger, chambres réunies, sauf ce 

qui sera s tatué par la loi, quant à l'exercice de l'action civile par la partie lésée et aux 

crimes et délits que les ministres auraient commis hors l'exercice de leurs fonctions.» 

67. L 'ar t ic le 103, a l inéa 2, de la C o n s t i t u t i o n coo rdonnée du 17 février 

1994 (anc ien ar t ic le 134 de la C o n s t i t u t i o n du 7 février 1831) préc isa i t 

q u a n t à lui : 

«La loi détermine les cas de responsabilité, les peines à infliger aux ministres et le 

mode de procéder contre eux, soit sur l'accusation admise par la Chambre des 

Représentants, soit sur la poursuite des parties lésées. » 

La C o n s t i t u t i o n du 7 février 1831 c o m p o r t a i t u n ar t ic le 139 qui 

prévoyai t , n o t a m m e n t , qu ' i l é ta i t « n é c e s s a i r e de pourvoi r p a r des lois 

s é p a r é e s , et d a n s le plus cour t délai possible , aux objets s u i v a n t s : (...) 

5" La responsab i l i t é des m i n i s t r e s et a u t r e s a g e n t s d u pouvo i r» . Cet 

ar t ic le fut ab rogé le 14 ju in 1971. 

68. La loi du 12 j u i n 1998 p o r t a n t modif ica t ion de la C o n s t i t u t i o n a 

r e m p l a c é l 'ar t icle 103 de la C o n s t i t u t i o n pa r une disposi t ion nouvel le qui 

énonce q u e « les min i s t r e s sont j u g é s exc lus ivement p a r la cour d ' appe l », 

aussi b ien « p o u r les inf rac t ions qu ' i ls a u r a i e n t c o m m i s e s d a n s l 'exercice 

de leurs fonct ions» que « p o u r les inf rac t ions qu ' i ls a u r a i e n t commises en 

d e h o r s de l 'exercice de leurs fonct ions et p o u r lesquel les ils sont j u g é s 

p e n d a n t l 'exercice de leurs fonct ions» (ar t ic le 103, a l inéa 1 e r ) . 

P a r a i l leurs , le nouveau t ex t e préc ise auss i q u e « l a loi d é t e r m i n e le 

m o d e de p rocéde r con t r e eux, t an t lors des pou r su i t e s q u e lors du 

j u g e m e n t » (ar t ic le 103, a l inéa 2). 

69. Il s 'agit d é s o r m a i s de la loi spéciale du 25 j u i n 1998 rég lan t la 

r e sponsab i l i t é péna l e des min i s t r e s (ainsi q u e de la loi spéciale du 25 ju in 

1998 r ég l an t la responsab i l i t é péna le des m e m b r e s des g o u v e r n e m e n t s de 

c o m m u n a u t é s ou de rég ions) . « L a cour d ' appe l de Bruxel les est seule 

c o m p é t e n t e pour j u g e r un min i s t r e p o u r des infract ions qu ' i l au ra i t 

c o m m i s e s d a n s l 'exercice de ses fonc t ions» , t and i s q u e « p o u r le j u g e m e n t 

d 'un m i n i s t r e p e n d a n t l 'exercice de ses fonct ions, p o u r des infract ions 

qu ' i l a u r a i t c o m m i s e s en d e h o r s de l 'exercice de ses fonct ions, les cours 

d ' appe l du lieu de l ' infract ion, celle de la rés idence d u p révenu ou celle 

du lieu où il a é té t rouvé , sont é g a l e m e n t c o m p é t e n t e s » (ar t ic le 1 e r ) . L a 

loi règ le le d é r o u l e m e n t des p o u r s u i t e s et de l ' ins t ruc t ion , la p r o c é d u r e 

devan t la cour d ' appe l et les moda l i t é s du pourvoi en cassa t ion . Le 

t i t r e VI de la loi prévoi t deux d ispos i t ions pa r t i cu l i è r e s p a r m i lesquel les 

l 'ar t ic le 29 qu i d ispose e x p r e s s é m e n t : 

«Les coauteurs et les complices de l'infraction pour laquelle le ministre est poursuivi 

et les auteurs d'infractions connexes sont poursuivis et jugés en même temps que le 

ministre.» 
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C. La disposition transitoire 

70. D a n s l ' a t t e n t e d ' une loi de p r o c é d u r e et p o u r évi ter q u e la j u s t i ce 

péna l e ne soit pa ra lysée à l ' égard des m i n i s t r e s p e n d a n t le t e m p s 

nécessa i re à l ' adopt ion de la loi, le C o n g r è s na t iona l avait a d o p t é , en 

1831, une disposi t ion t r ans i t o i r e afin de rég le r les c o m p é t e n c e s de la 

C h a m b r e des r e p r é s e n t a n t s et de la C o u r de cassa t ion . 

D a n s sa vers ion o r ig ina i re , l ' anc ien ar t ic le 134 de la C o n s t i t u t i o n , qui 

est devenu u l t é r i e u r e m e n t la disposi t ion t r ans i t o i r e de l 'ar t icle 103, é ta i t 

fo rmulé d a n s les t e r m e s s u i v a n t s : 

«Jusqu'à ce qu'il y soit pourvu par la loi, la Chambre des Représentants aura un 

pouvoir discrétionnaire pour accuser un ministre, et la Cour de cassation pour le juger, 

en caractérisant le délit et en déterminant la peine. » 

71 . D a n s le t o m e II des Novelles de 1935 consac ré aux «Lois po l i t iques et 

a d m i n i s t r a t i v e s » , il est exposé q u e ce t t e d isposi t ion visai t , d ' une pa r t , la 

r e sponsab i l i t é o r d i n a i r e des min i s t r e s et , d ' a u t r e p a r t , u n e responsab i l i t é 

pa r t i cu l i è r e à l eu r fonct ion. O n pouvai t n o t a m m e n t y lire (n"s 723 à 725, 

p. 236) : 

«Lorsqu'il s'agit de faits prévus par le Code pénal, les peines de ce code sont 

applicables. Lorsqu'au contraire, il s'agit de faits sur lesquels le Code pénal garde 

le silence, provisoirement et en at tendant qu'il y soit pourvu par une loi, la 

Chambre des Représentants a un pouvoir discrétionnaire pour accuser les 

ministres et la Cour de cassation pour les juger en caractérisant le délit et en 

déterminant la peine.» 

72. D a n s sa m e r c u r i a l e du 1 e r s e p t e m b r e 1976 {Journal des Tribunaux, 

1976, spéc i a l emen t pp . 653-654, n"s 4 et 5, a insi q u e pp . 658-659, n" 19), 

M. le p r o c u r e u r g é n é r a l D e l a n g e soul ignai t q u ' e n v e r t u de la d isposi t ion 

t r ans i to i r e de l 'ar t ic le 103 (à l ' époque 90) de la C o n s t i t u t i o n , la 

responsab i l i t é péna l e des m i n i s t r e s se t rouva i t e n g a g é e pour t o u t e s les 

infract ions p révues p a r la loi péna l e , la C o u r de cassa t ion n ' ayan t a u c u n 

pouvoir d i s c r é t i onna i r e sur ce point ( tou t au plus pouvai t -el le a jou te r des 

i nc r imina t ions et des pe ines ma i s a u c u n e m e n t r e t r a n c h e r quoi q u e ce soit 

à la res jxmsabi l i té péna l e o rd ina i r e des m i n i s t r e s ) . Il y re levai t é g a l e m e n t 

que « q u a n t à la p r o c é d u r e d e v a n t la C o u r de cassa t ion , il s emble b ien q u ' à 

défau t de loi, les règles du dro i t c o m m u n en m a t i è r e c r imine l le dev ra i en t 

s ' app l ique r pa r a n a l o g i e » (p. 669) . 

73. Lors de la modif ica t ion cons t i tu t ionne l l e du 5 mai 1993, la 

disposi t ion t r ans i t o i r e de l 'ar t icle 103 de la C o n s t i t u t i o n a é té modif iée 

c o m m e suit : 

«Jusqu'à ce qu'il y soit pourvu par la loi visée à l'alinéa 2, la Chambre des 

Représentants aura un pouvoir discrétionnaire pour accuser un ministre, et la Cour de 

cassation pour le juger dans les cas visés par les lois pénales et par application des peines 

qu'elles prévoient.» 
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74. Le lég is la teur n ' é t a n t c e p e n d a n t j a m a i s i n t e r v e n u a u t r e m e n t q u e 

p a r voie t e m p o r a i r e , c e t t e d ispos i t ion t r an s i t o i r e fut en v igueu r j u s q u ' à la 

modif ica t ion cons t i tu t ionne l l e de 1998 ( p a r a g r a p h e 68 c i -dessus) . 

D. Les lois d'application de l'ancien article 103 de la Constitution 

75. Di f férentes lois d ' app l ica t ion de l 'ancien ar t ic le 103 de la 

C o n s t i t u t i o n ont é té a d o p t é e s . Il s 'agissai t de lois de c i r cons t ance et 

t e m p o r a i r e s . 

76. La p r e m i è r e de ces lois a é té a d o p t é e à la su i t e d 'un due l qui 

opposa , en 1865, un m e m b r e d e la C h a m b r e des r e p r é s e n t a n t s et le 

m i n i s t r e de la G u e r r e . L 'un et l ' au t r e ava ien t fait usage de leur a r m e . 

C o m m e ces faits é t a i en t cons t i tu t i f s d ' une infract ion p é n a l e , le p r o c u r e u r 

g é n é r a l p r è s la C o u r de cassa t ion e n t e n d a i t e n g a g e r des p o u r s u i t e s . L 'un 

des d e u x a n t a g o n i s t e s é t a n t m i n i s t r e , il revena i t à la C h a m b r e des 

r e p r é s e n t a n t s de le m e t t r e en accusa t ion et u n e d e m a n d e fut formulée 

en ce sens . C e p e n d a n t la C h a m b r e des r e p r é s e n t a n t s n ' a accédé à ce t t e 

d e m a n d e q u e m o y e n n a n t l ' adopt ion p réa l ab l e d ' une loi. 

77. D a n s le r a p p o r t fait a u n o m de la commiss ion spéciale n o m m é e p a r 

la C h a m b r e p o u r e x a m i n e r les ques t i ons de droi t cons t i tu t ionne l 

soulevées p a r ce due l , M. De lcour c o m m e n t a n o t a m m e n t en ces t e r m e s 

le projet de loi déposé : 

«Notre commission, messieurs, a été également d'avis que la Cour de cassation est 

compétente pour statuer sur les faits de complicité ou les délits connexes qui pourraient 

être imputés à d 'autres personnes qu 'au ministre poursuivi. Elle s'est référée aux 

principes généraux du droit. 

En effet, il ne serait pas rationnel, dit M. Dalloz, que le tribunal d'exception qui, par 

le grand nombre déjuges dont il est composé, par son rang dans la hiérarchie judiciaire, 

par la solennité de ses formes, présente aux accusés plus de garanties que les tribunaux 

ordinaires, ne fûl pas compétent pour statuer sur les faits de complicité ou sur les délits 

connexes. C'est ce qui a lieu déjà dans le cas de l'article 479 du code d'instruction 

criminelle. Lorsque le magistrat inculpé a des complices dans lesquels ne se rencontre 

pas le même caractère public, ce n'est pas le magistrat qui les suit devant le tribunal 

correctionnel, ce sont les complices qui suivent le magistral devant la juridiction 

supérieure. 

(...) 

Il est sans doute de l'intérêt général que le ministre coupable d'un crime ou délit soil 

livré aux tribunaux, car, comme je l'ai dit plus haut, personne ne peut prétendre à 

l'impunité en Belgique. Mais, à côté de cet intérêt général vient se placer un autre 

intérêt public non moins respectable, celui de la complète liberté du ministre pour 

l 'administration de la chose publique à un moment donne. C'est la Chambre des 

Représentants qui est juge de ce dernier intérêt, devant lequel le premier paraît devoir 

céder dans certaines circonstances. Je suppose que le ministre de la Guerre ait commis 

un déli t : la situation du pays est critique, lui seul peut pourvoir convenablement à sa 

défense. Ne faut-il pas, dans une situation aussi grave, que la Chambre des 
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Représentants puisse faire céder l'intérêt de la justice devant cet autre intérêt public 

plus puissant encore, l 'intérêt de la défense de l'Etat et du salut public ? 

(...) 

Quant à la Cour de cassation, elle observera les formes prescrites par le code 

d'instruction, selon le caractère de l'infraction qui lui sera déférée: s'agit-il d'un 

délit, elle se conformera aux dispositions existantes en matière de délits; s'agit-il 

d'un crime, aux dispositions du code qui régissent les cours d'assises; dans ce 

dernier cas, la cour jugeant sans intervention du jury, il est clair que les dispositions 

du code d'instruction criminelle relatives à cette partie de la procédure ne pourront 

recevoir d'application.» 

78. La loi in t i tu lée «Loi re la t ive aux dél i ts c o m m i s pa r les m i n i s t r e s 

hors de l 'exercice de l eu r s fonc t ions» fut a d o p t é e le 19 j u i n 1865. Elle 

disposai t n o t a m m e n t : 

Article premier 

« Les crimes et délits commis par un ministre hors de l'exercice de ses fonctions sont 

déférés à la Cour de cassation, chambres réunies. (...) » 

Article 7 

«La Cour de cassation observe les formes prescrites par le code d'instruction 
criminelle. (...) » 

Article 9 

«Les contraventions commises par les ministres sont jugées par les tribunaux et dans 

les formes ordinaires. » 

Article 10 

«La présente loi sera obligatoire le lendemain de sa publication et n 'aura d'effet que 

pour le terme d'une année (...) » 

79. C 'es t c o n f o r m é m e n t aux disposi t ions de ce t t e loi q u e le min i s t r e de 

la G u e r r e et le m e m b r e de la C h a m b r e des r e p r é s e n t a n t s furent t r a d u i t s 

devan t la C o u r de cassa t ion , j u g é s et c o n d a m n é s par celle-ci. Les pa r t i e s 

p e r t i n e n t e s de l ' a r rê t du 12jui l le t 1865 se l isent c o m m e s u i t : 

«Considérant que l'indivisibilité de la procédure est une conséquence nécessaire de 

l'indivisibilité du délit et qu'elle emporte l 'attribution de toute la poursuite au juge de 

l'ordre le plus élevé, compétent à l'égard de l'un des prévenus; 

Considérant que ce principe d'ordre public, universellement admis en jurisprudence, 

avait été consacré par une loi publiée en Belgique, celle du 24 messidor an IV, réglant le 

mode de procéder contre les complices, soit d'un représentant du peuple, soit d'un 

membre du directoire exécutif, accusé par le pouvoir législatif et traduit devant la 

haute cour de jus t ice ; que depuis il a été de nouveau confirmé législalivement par 

l'application que le code d'instruction criminelle en a faite en son art. 501 ; 

Considérant que le lieutenant général baron C , ministre de la Guerre , devant, en 

exécution de la loi du 19 juin dernier, être jugé par la Cour de cassation, celle-ci se 
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trouve, d'après ce qui est reconnu ci-dessus, légalement saisie de la poursuite dirigée 

simultanément contre le représentant D., coprévenu ; 

(...) 

Par ces motifs, déclare les deux prévenus coupables du délit de duel sans blessures et 

le premier prévenu coupable du délit de provocation de ce duel.» 

80. Le 3 avril 1995, le l ég i s l a t eu r fédéral a voté u n e d e u x i è m e loi 

p o r t a n t exécut ion t e m p o r a i r e et pa r t i e l l e de l 'ar t ic le 103 de la 

C o n s t i t u t i o n . C e t t e loi po r t a i t u n i q u e m e n t sur les ac tes d ' i n s t ruc t ion qui 

pouva ien t ê t r e o r d o n n é s pa r la C h a m b r e des r e p r é s e n t a n t s et sa d u r é e 

é ta i t l imi tée à neuf s ema ines . 

D a n s son avis r e n d u le 23 m a r s 1995 sur le projet de loi qu i devai t 

a b o u t i r à ce t t e loi, la sec t ion de légis la t ion du Consei l d 'E t a t se p rononça 

c o m m e suit : 

«La loi proposée utilise de façon très partielle cette large habilitation qui doit 

pourtant conduire le législateur à déterminer tant les infractions que peuvent 

commettre les ministres que les sanctions qui peuvent leur être infligées ou encore la 

procédure qui peut être mise en œuvre à leur encontre, tant en amont qu'en aval de 

l'acte d'accusation proprement dit. Cet te manière de légiférer est de nature à susciter 

des difficultés en raison de l 'incertitude qu'elle peut, par exemple, laisser planer sur la 

suite qui serait donnée aux procédures engagées dans de telles conditions.» 

8 1 . Le 17 d é c e m b r e 1996, le l ég i s la teur a a d o p t é une t ro i s i ème loi 

p o r t a n t exécut ion t e m p o r a i r e et par t i e l l e de l 'ar t ic le 103 de la 

C o n s t i t u t i o n et qu i conce rna i t les min i s t r e s f édé raux . Elle au to r i sa i t la 

C h a m b r e des r e p r é s e n t a n t s à o r d o n n e r q u e des ac tes d ' i n s t ruc t ion soient 

accompl i s à l ' éga rd d ' u n m i n i s t r e et elle en d é t e r m i n a i t les condi t ions 

ainsi q u e les moda l i t é s d ' exécu t ion . La loi spéciale du 28 février 1997 

conce rna i t les min i s t r e s c o m m u n a u t a i r e s et r ég ionaux . Ces deux lois 

r e s t e r o n t en v igueur j u s q u ' a u 1 e r j a n v i e r 1998. 

E. Les questions préjudicielles à la Cour d'arbitrage 

82. En v e r t u de l 'ar t ic le 26 § 1 de la loi spécia le du 6 j a n v i e r 1989, la 

C o u r d ' a r b i t r a g e s t a t u e , à t i t re préjudiciel , pa r voie d ' a r r ê t , sur les 

q u e s t i o n s re la t ives , d ' une p a r t , à la viola t ion pa r u n e loi, un d é c r e t ou 

u n e règ le visés à l 'ar t icle 26 bis (134) de la C o n s t i t u t i o n , des règles qui 

sont é tab l ies pa r la C o n s t i t u t i o n ou en v e r t u de celle-ci pour d é t e r m i n e r 

les c o m p é t e n c e s respect ives de l 'E ta t , des c o m m u n a u t é s et des régions , 

d ' a u t r e p a r t , à tou t conflit e n t r e déc re t s ou e n t r e règles visés à l 'ar t ic le 26 

bis (134) de la C o n s t i t u t i o n é m a n a n t de l ég i s la teurs d i s t inc ts et , enfin, à la 

viola t ion pa r une loi, un déc re t ou u n e règ le visés à l ' a r t ic le 26 bis de la 

C o n s t i t u t i o n , des ar t ic les 6, 6 bis et 17 de la C o n s t i t u t i o n . Les a r t ic les 6 et 

6 bis de la C o n s t i t u t i o n , devenus les a r t ic les 10 et 11 en ve r tu de la 

modif ica t ion du 17 février 1994, sont ceux qu i r econna i s sen t le pr incipe 
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de l ' égal i té des Belges devan t la loi ainsi q u e la j ou i s sance sans 

d i s c r imina t i on des d ro i t s et l iber tés r e c o n n u s . 

83 . En ve r tu de l 'ar t ic le 26 § 2 de la m ê m e loi, l o r s q u ' u n e q u e s t i o n 

préjudicie l le est soulevée devan t u n e ju r id i c t i on , celle-ci doit en pr inc ipe 

d e m a n d e r à la C o u r d ' a r b i t r a g e de s t a t u e r sur ce t t e q u e s t i o n . Toute fo i s , la 

j u r id i c t ion n'y est pas t e n u e lo r sque l 'ac t ion est i r recevable p o u r des 

motifs de p r o c é d u r e t i rés de n o r m e s ne faisant pas e l l e s -mêmes l 'objet de 

la d e m a n d e de ques t i on préjudic ie l le . De m ê m e , n 'y est pas t e n u e non plus 

la j u r id i c t ion don t la décision est suscept ib le , se lon le cas, d ' appe l , 

d 'oppos i t ion , de pourvoi en cas sa t ion ou encore de r ecour s en a n n u l a t i o n 

devan t le Consei l d 'E t a t soit lo rsque la C o u r d ' a r b i t r a g e a déjà s t a t u é sur 

u n e ques t i on ou un recours qu i a le m ê m e objet , soit lo rsqu 'e l le e s t ime q u e 

la r éponse à la ques t i on préjudicie l le n 'es t pas ind i spensab le pour r e n d r e 

sa décis ion, soit encore si la loi, le déc re t ou la règle visés à l 'ar t ic le 26 bis 

(134) ne viole m a n i f e s t e m e n t pas une règle ou un ar t ic le de la 

C o n s t i t u t i o n visés à son p a r a g r a p h e 1. 

84. D a n s les t r avaux p r é p a r a t o i r e s de la loi spéciale du 6 j a n v i e r 1989, 

le min i s t r e de la J u s t i c e a jus t i f ié le c a r a c t è r e obl iga to i re de la ques t ion 

préjudic ie l le pa r la nécess i té d ' év i te r tou t r i sque d ' a r b i t r a i r e d a n s les 

app réc i a t ions que les j u r id i c t ions p o u r r a i e n t po r t e r à cet éga rd . 

F. Le code d'instruction criminelle 

85. L 'a r t ic le 2 1 , a l inéa 1 e r , de la loi du 17 avril 1878 c o n t e n a n t le t i t r e 

p r é l i m i n a i r e du code de p r o c é d u r e péna l e prévoyait q u e : 

«L'action publique sera prescrite après dix ans, trois ans ou six mois à compter du 

jour où l'infraction a été commise, selon que cette infraction constitue un crime, un 

délit, ou une contravention.» 

86. L 'a r t ic le 25 de la l o i - p r o g r a m m e du 24 d é c e m b r e 1993 a modifié 

ce t t e d ispos i t ion qu i se lit a c t u e l l e m e n t c o m m e suit : 

«L'action publique sera prescrite après dix ans, cinq ans ou six mois à compter du 

jour où l'infraction a été commise, selon que cette infraction constitue un crime, un 

délit, ou une contravention.» 

87. D a n s les t r a v a u x p r é p a r a t o i r e s de la l o i - p r o g r a m m e , on peu t l ire, à 

propos de l 'ar t icle 25 : 

«Le nouveau délai s'applique à un délai en cours, sans aucune rétroactivité. Tel est 

également l'avis du ministre. 

(...) 

3ème cas : les faits ont été commis le 1' ' janvier 1992 et un acte interruptif est 

intervenu le 15 décembre 1993. Etant donné que l'article 22 n'a jamais été modifié, on 

peut se poser la question de savoir si les faits seront prescrits au 15 décembre 1996 ou au 

15 décembre 1998. (...) 
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Le rapporteur considère cpie le délai de trois ans cpii a commencé le 15 décembre 1993 

devient au l' 1 janvier 1994, cinq ans. La prescription intervient dès lors le 15 décembre 

1998 au lieu du 15 décembre 1996. Le nouveau délai s'applique à un délai en cours sans 

aucune rétroactivité. Telle est également l'opinion du ministre. (Doc. Pari. Ch., S.O. 

1993-1994, n" 1211/8, p. 11).». 

88 . La c i rcula i re n" 2/94 du 10 j a n v i e r 1994 du p r o c u r e u r g é n é r a l près 

la cour d ' appe l de Mons , p o r t a n t su r ce point , c o m p o r t e n o t a m m e n t ces 

mo t s : 

«Il s'ensuit que, dans l'hypothèse où un acte interruptif intervient avant que la 

prescription de l'action publique ne soit a t teinte , le délai de prescription est prorogé de 

cinq ans à partir du dernier acte interruptif utile. » 

89. L 'a r t ic le 22 de la loi du 17 avril 1878 c o n t e n a n t le t i t r e p r é l i m i n a i r e 

du code de p r o c é d u r e p é n a l e , qui n ' a pas é té modifié p a r la loi du 

24 d é c e m b r e 1993, est réd igé c o m m e suit : 

«La prescription de l'action publique ne sera interrompue que par les actes 

d'instruction ou de poursuite faits dans le délai déterminé par l'article précédent. 

Ces actes font courir un nouveau délai d'égale durée, même à l'égard des personnes 

qui n'y sont pas impliquées. » 

90. L 'a r t ic le 190, a l inéa 2, du code d ' in s t ruc t ion c r imine l le d ispose ce 

qu i sui t en ce qu i conce rne le d é r o u l e m e n t de l ' ins t ruc t ion d ' aud i ence 

devan t le t r i buna l c o r r e c t i o n n e l : 

«Le Procureur du Roi, la partie civile ou son défenseur, exposeront l'affaire; les 

procès-verbaux ou rapports, s'il en a été dressé, seront lus par le greffier; les témoins 

pour et contre seront entendus, s'il y a lieu et les reproches proposés et jugés ; les pièces 

pouvant servir à conviction ou à décharge seront représentées aux témoins et aux 

par t ies ; le prévenu sera interrogé; le prévenu et les personnes civilement responsables 

proposeront leur défense; le procureur du Roi résumera l'affaire et donnera ses 

conclusions; le prévenu et les personnes civilement responsables du délit pourront 

répliquer.» 

9 1 . La connex i t é t rouve son f o n d e m e n t d a n s les a r t ic les 226 et 227 du 

code d ' i n s t ruc t ion c r imine l l e . 

L ' a r t i c le 226 d ispose q u e la cour d ' appe l « s t a t u e r a , p a r u n seul et m ê m e 

a r r ê t , sur les dél i t s connexes don t les p ièces se t r ouve ron t en m ê m e t e m p s 

p rodu i t e s devan t e l le» . 

P o u r sa p a r t , l 'ar t icle 227 se lit ainsi : 

« Les délits sont connexes, soit lorsqu'ils ont été commis en même temps par plusieurs 

personnes réunies, soit lorsqu'ils ont été commis par différentes personnes, même en 

différents temps et en divers lieux, mais par suite d'un concert formé à l'avance entre 

elles, soit lorsque les coupables ont commis les uns pour se procurer les moyens de 

commettre les autres , pour en faciliter, pour en consommer l'exécution ou pour en 

assurer l ' impunité.» 
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EN DROIT 

I. SUR LES V I O L A T I O N S A L L É G U É E S DE L 'ARTICLE 6 DE LA 

C O N V E N T I O N , PRIS I S O L É M E N T E T C O M B I N É AVEC LES 

ARTICLES 13 ET 14 

92. I nvoquan t l 'ar t icle 6 de la Conven t i on les r e q u é r a n t s p r é t e n d e n t 

avoir subi à m a i n t s éga rds , p e n d a n t les pou r su i t e s p é n a l e s e n g a g é e s con t r e 

eux , u n dén i de procès é q u i t a b l e et d e s a t t e i n t e s a u x d ro i t s d e la défense . 

Ceux-ci a u r a i e n t aussi po r t é a t t e i n t e aux ar t ic les 13 et 14 de la Conven t ion . 

Les d isposi t ions p e r t i n e n t e s de l 'ar t icle 6 de la C o n v e n t i o n se l isent 
ainsi : 

« 1. Toute personne a droit à ce que sa cause soit entendue équitablcmcnl, 

publiquement et dans un délai raisonnable, par un tribunal indépendant et impartial, 

établi par la loi. qui tléeidcra (...) du bien-fondé de toute accusation en matière pénale 

dirigée contre elle. (...) 

2. Toute personne accusée d'une infraction est présumée innocente jusqu 'à ce que sa 

culpabilité ait été légalement établie. 

3. Tout accusé a droit notamment à : 

(...) 

b) disposer du temps et des facilités nécessaires à la préparation de sa défense ; 

(...).. 

93 . Les ex igences des p a r a g r a p h e s 2 et 3 b) de l 'ar t icle 6 r e p r é s e n t e n t 

des é l é m e n t s de la no t ion g é n é r a l e de procès équ i t ab l e consacrée pa r le 

p a r a g r a p h e 1 (voir, p a r m i d ' a u t r e s , les a r r ê t s Van Geyseghem c. Belgique 

[ G C ] , n" 26103/95, § 27, C E D H 1999-1, et Po i t r imol c. F r a n c e du 

23 n o v e m b r e 1993, série A n° 277-A, p. 13, § 29) . La C o u r e s t ime qu' i l est 

a p p r o p r i é d ' e x a m i n e r les griefs à la l umiè r e du p a r a g r a p h e 1 de l 'ar t icle 6, 

en le c o m b i n a n t au besoin avec ses a u t r e s p a r a g r a p h e s et les a u t r e s 

d isposi t ions de la Conven t i on qu i se l isent c o m m e s u i t : 

Article 13 - Droit à un recours effectif 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 

violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 

que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 

fonctions officielles.» 

Article 14 - Interdiction de discrimination 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 

assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 

langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 

ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 

autre situation. » 
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A. L'absence de loi d'application 

94. Les r e q u é r a n t s s o u t i e n n e n t q u e leur j u g e m e n t p a r la C o u r de 

cassa t ion , en l ' absence d ' u n e loi d ' app l i ca t ion d e l 'a r t ic le 103 de la 

C o n s t i t u t i o n , a po r t é a t t e i n t e à l 'ar t icle 6 §§ 1, 2 et 3 b) de la Conven t ion . 

M M . Mazy, S ta lpor t , H e r m a n u s et J a v e a u a jou ten t q u e la décis ion de 

j o i n d r e les pou r su i t e s en ra ison de l ' ex is tence d ' un l ien de connex i té 

cons t i tue une violat ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n et une 

d i sc r imina t ion con t r a i r e à l 'ar t ic le 14. 

95. La C o u r e x a m i n e r a success ivement la s i tua t ion de M. C o ë m e et 

celle des a u t r e s r e q u é r a n t s . 

1. La situation de M. Coëme 

96. C o m m e les a u t r e s r e q u é r a n t s , M. C o ë m e relève q u e les règles 

rég i s san t la p r o c é d u r e qu i devai t ê t r e suivie p a r la C o u r de cassa t ion 

n ' é t a i e n t p révues ni pa r la loi ni p a r la C o n s t i t u t i o n . Il en dédu i t q u e la 

C o u r de cassa t ion a dès lors é té en m ê m e t e m p s l ég i s la teur et j u g e , au 

m é p r i s de l 'ar t ic le 6 § 1 d e la C o n v e n t i o n . Il exp l ique q u e t o u t e a u t o r i t é 

j u r id i c t ionne l l e doit ê t r e soumise à des formes d e s t i n é e s à g a r a n t i r aux 

jus t i c iab les la h a u t e va leu r de la s e n t e n c e du j u g e et à a s s u r e r les droi t s 

de la défense , ce que la C h a m b r e des r e p r é s e n t a n t s avai t b ien compr i s en 

1865. L ' absence de loi r ég l an t la p r o c é d u r e a a m e n é , en l 'espèce, la Cour 

de cassa t ion à c r ée r une p r o c é d u r e ad hoc, c o m b l a n t les l acunes du 

lég is la teur . E n éd ic t an t e l l e -même les règles de p r o c é d u r e appl icables , 

fût-ce par ré fé rence , la C o u r de cassa t ion a m a n i f e s t e m e n t m é c o n n u le 

pr inc ipe de la s é p a r a t i o n des pouvoirs de c r éa t i on et d ' app l i ca t ion de la 

loi p é n a l e . M ê m e si, pa r exclus ion, la p r o c é d u r e suivie p a r la C o u r de 

cassa t ion ne pouvai t ê t re q u e celle p révue en m a t i è r e cor rec t ionne l le , 

c e t t e c i rcons tance ne suffit pas à r e n c o n t r e r l ' exigence d ' u n e p r o c é d u r e 

accessible et prévisible . 

Selon M. C o ë m e , ce t t e c i rcons tance a auss i p o r t é a t t e i n t e à l 'ar t icle 6 

§ 2 de la C o n v e n t i o n , d a n s la m e s u r e où c e t t e d ispos i t ion prévoi ra i t le 

pr inc ipe «nullum Judicium sine lege». 

97. Le G o u v e r n e m e n t expose q u e l 'on ne s au ra i t d é d u i r e q u e la 

p r o c é d u r e d e v a n t la C o u r de cassa t ion n ' é t a i t pas définie p a r le droi t 

na t iona l du seul fait q u e la p r o c é d u r e à suivre pour le j u g e m e n t des 

m i n i s t r e s n ' é t a i t p r é v u e ni p a r la C o n s t i t u t i o n ni p a r u n e loi 

d ' app l i ca t ion . La p r o c é d u r e à suivre é ta i t celle ex i s t an t pour la p rocédure 

cor rec t ionne l l e o rd ina i r e , ce qu i é ta i t p a r f a i t e m e n t prévisible c o m p t e 

t e n u des e n s e i g n e m e n t s de la j u r i s p r u d e n c e et de la doc t r ine , ainsi que 

de la c i rcons tance q u e les t rois a u t r e s p r o c é d u r e s - celles p révues 

r e s p e c t i v e m e n t pour la cour d ' ass i ses , les j u r id i c t i ons d e la j e u n e s s e et les 

jur id ic t ions mi l i t a i r e s - n ' é t a i e n t à l 'évidence pas appl icab les . La C o u r de 

cassa t ion n ' a donc ni fait œ u v r e de l ég i s la teur ad hoc ni d é p a s s é les l imi tes 
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d ' u n e i n t e r p r é t a t i o n r a i sonnab le du droi t ex i s t an t en a p p l i q u a n t la 

p r o c é d u r e cor rec t ionne l le o rd ina i r e , m o y e n n a n t q u e l q u e s a d a p t a t i o n s 

r e n d u e s nécessa i res p a r l 'exigence de la C o n s t i t u t i o n de voir ce t t e cour 

s iéger c h a m b r e s r éun ie s . 

98. La C o u r r appe l l e , tou t d ' abord , q u e le bu t de la Conven t ion 

«cons is te à p r o t é g e r des dro i t s non pas t h é o r i q u e s ou i l lusoires , ma i s 

concre t s et effectifs; la r e m a r q u e vau t spéc i a l emen t p o u r [les droi ts ] de 

la défense eu é g a r d au rôle é m i n e n t q u e le d ro i t à un procès équ i t ab l e , 

don t ils dé r iven t , j o u e dans u n e société d é m o c r a t i q u e » ( a r r ê t Ar t ico 

c. I ta l ie du 13 ma i 1980, sér ie A n" 37, pp. 15-16, § 33) . Selon la 

j u r i s p r u d e n c e , l ' i n t roduc t ion du t e r m e «é tab l i pa r la loi» d a n s l 'ar t icle 6 

de la Conven t i on « a p o u r objet d ' év i te r q u e l ' o rgan isa t ion du sys t ème 

jud ic i a i r e (...) ne soit laissée à la d i sc ré t ion de l 'Exécut i f et de faire e n 

sor te q u e c e t t e m a t i è r e soit régie pa r une loi du P a r l e m e n t » (Zand 

c. A u t r i c h e , r e q u ê t e n" 7360/76, r a p p o r t de la C o m m i s s i o n du 12 oc tobre 

1978, Décis ions et r a p p o r t s (DR) 15, pp . 70, 97). D a n s des pays de dro i t 

codifié, l ' o rgan i sa t ion du sys tème jud ic i a i r e ne s au ra i t pas d a v a n t a g e ê t r e 

laissée à la d i scré t ion des a u t o r i t é s jud ic i a i r e s , ce qu i n ' exc lu t c e p e n d a n t 

pas de leur r e c o n n a î t r e u n ce r t a in pouvoir d ' i n t e r p r é t a t i o n de la 

législat ion na t iona l e en la m a t i è r e . 

99. U n t r i b u n a l «se ca r ac t é r i s e au sens m a t é r i e l pa r son rôle 

j u r i d i c t i o n n e l : t r a n c h e r , sur la base de n o r m e s de droi t et à l ' issue d 'une 

p r o c é d u r e o rgan i sée , t ou t e ques t i on re levant de sa c o m p é t e n c e » ( a r rê t 

Belilos c. Suisse du 29 avril 1988, série A n" 132, p . 29, § 64) . Il doit aussi 

r e m p l i r un e n s e m b l e d ' a u t r e s condi t ions tel les q u e l ' i n d é p e n d a n c e et la 

d u r é e du m a n d a t de ses m e m b r e s , ainsi q u e l ' impar t i a l i t é et l ' exis tence 

de g a r a n t i e s offertes p a r la p r o c é d u r e . Il ne fait nul d o u t e q u e la C o u r de 

cassa t ion , qui é ta i t en dro i t be lge la seule j u r id i c t ion c o m p é t e n t e p o u r 

j u g e r M. C o ë m e , cons t i tua i t u n « t r i b u n a l é tab l i pa r la loi» (voir, mutatis 

mutandis, P rosa et a u t r e s c. D a n e m a r k , r e q u ê t e n" 20005/92, décis ion de la 

C o m m i s s i o n du 27 j u i n 1996, non pub l iée ) . 

100. La C o u r re lève q u ' a u c u n e loi d ' app l ica t ion de l 'a r t ic le 103 de la 

C o n s t i t u t i o n n ' é t a i t en v igueur le j o u r où les r e q u é r a n t s furent appe lés à 

se p r é s e n t e r devan t la C o u r de cassa t ion pour r é p o n d r e des infract ions qu i 

l eur é t a i e n t r e p r o c h é e s ( p a r a g r a p h e s 75, 80 et 81 c i -dessus) . O r le 

p a r a g r a p h e 2 de l 'ar t icle 103 invitai t le l ég i s la teur à r ég le r les moda l i t é s 

d e la p r o c é d u r e d e v a n t la C o u r de cassa t ion et l 'ar t ic le 139 d e la 

C o n s t i t u t i o n du 7 février 1831 insis ta i t sur la nécess i té de le faire d a n s le 

plus cour t dé la i . C e p e n d a n t , M. C o ë m e , ass is té des conseils de ses avocats , 

ne se t rouvai t pas d a n s u n e s i tua t ion d ' i gno rance abso lue des règles de 

p r o c é d u r e qui t r o u v e r a i e n t app l ica t ion d a n s ce procès . Il ne pouvai t 

i gno re r q u e la p r o c é d u r e co r rec t ionne l l e o rd ina i r e sera i t p r o b a b l e m e n t 

suivie, sur le f o n d e m e n t de l ' e x a m e n de la d o c t r i n e et de la 

j u r i s p r u d e n c e , m ê m e si c e t t e d e r n i è r e é ta i t l imi tée à l ' a r rê t de la C o u r 
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d e cassa t ion du 12 ju i l l e t 1865 ( p a r a g r a p h e 79 c i -dessus) . Il pouvai t aussi 

avoir é g a r d à l ' a r t ic le 7 d e la loi du 19 juin 1865, m ê m e s'il ne s 'agissai t q u e 

d ' une loi de c i r cons tance . Te l le est d ' a i l l eurs la conclus ion à laque l le le 

p r o c u r e u r g é n é r a l de la C o u r de cassa t ion sera i t l u i - m ê m e arr ivé et qu ' i l 

a u r a i t c o m m u n i q u é e aux consei ls de c e r t a i n s des r e q u é r a n t s lors de 

l ' e n t r e t i e n d u 3 n o v e m b r e 1995. Dès l ' ouve r tu re de l ' aud ience du 5 février 

1996 ( p a r a g r a p h e 41 c i -dessus) , le p r e m i e r p r é s i d e n t de la C o u r de 

cassa t ion a l u i -même conf i rmé q u e la p r o c é d u r e cor rec t ionne l le 

o rd ina i r e sera i t suivie, en p réc i san t que l ' i ns t ruc t ion se ferait 

c o n f o r m é m e n t aux p resc r ip t ions de l 'ar t ic le 190 du code d ' i n s t ruc t ion 

c r imine l l e . 

101. Le G o u v e r n e m e n t a c e p e n d a n t r econnu q u e la p rocédure 

cor rec t ionne l l e o rd ina i r e ne pouvai t ê t r e a d o p t é e tel le que l le pa r la C o u r 

de cassa t ion s iégean t c h a m b r e s r éun ies . En effet, d a n s son a r r ê t 

in te r locu to i re du 12 février 1996 ( p a r a g r a p h e 46 c i -dessus) , la C o u r de 

cassa t ion e s t i m a q u e les règles rég i s san t la p r o c é d u r e cor rec t ionne l l e 

o rd ina i r e ne s e r a i en t app l i quées que pour a u t a n t qu ' e l l e s soient 

compa t ib l e s «avec les d isposi t ions r ég lan t la p r o c é d u r e d e v a n t la C o u r de 

cassa t ion s iégean t c h a m b r e s r é u n i e s » . Il en résu l t e q u e les p a r t i e s n 'on t 

pas pu c o n n a î t r e à l 'avance t ou t e s les moda l i t é s de la p r o c é d u r e qu i serai t 

suivie. Elles ne pouvaien t pas prévoir de quel le m a n i è r e la C o u r de 

cassa t ion se ra i t a m e n é e à a m e n d e r ou à modif ier les d ispos i t ions qui 

o rgan i sen t le d é r o u l e m e n t n o r m a l d ' un procès c r imine l , te l les qu 'e l les 

sont é tab l ies pa r le l ég i s l a t eu r be lge . 

En ce fa isant , la C o u r de cassa t ion a in t rodu i t un é l é m e n t d ' i nce r t i t ude 

en ne spécif iant pas que l les é t a i en t les règles visées p a r la res t r ic t ion 

a d o p t é e . M ê m e d a n s l ' hypothèse où la C o u r de cassa t ion n ' a u r a i t pas fait 

usage de la possibil i té qu 'e l le s 'é ta i t m é n a g é e d ' a p p o r t e r ce r t a ines 

modif ica t ions aux règles r ég i s san t la p r o c é d u r e co r rec t ionne l l e o rd ina i r e , 

la t âche de la défense devena i t s i n g u l i è r e m e n t difficile fau te de savoir , a u 

p r éa l ab l e , si une règle d o n n é e allai t ou non t rouver appl ica t ion d a n s le 

cours du procès . 

102. La C o u r rappe l le q u e le p r inc ipe de la légal i té du dro i t de la 

p r o c é d u r e péna l e est un pr inc ipe g é n é r a l de droi t . Il fait p e n d a n t à la 

légal i té du d ro i t péna l et est consacré pa r l ' adage «nullum judicium sine 

lege». C e pr inc ipe impose , sur le p lan subs t an t i e l , c e r t a i n e s exigences 

re la t ives au d é r o u l e m e n t de la p r o c é d u r e , en vue d ' a s s u r e r la g a r a n t i e du 

procès é q u i t a b l e qu i i m p l i q u e le respec t de l 'égal i té des a r m e s . Celle-ci 

c o m p o r t e l 'obl iga t ion d'offrir à c h a q u e p a r t i e u n e possibi l i té r a i sonnab le 

de p r é s e n t e r sa cause d a n s des condi t ions qu i ne la p lacen t pas d a n s une 

s i tua t ion de ne t d é s a v a n t a g e p a r r a p p o r t à son adve r sa i r e (voir, p a r m i 

d ' a u t r e s , l ' a r rê t De H a e s et Gijsels c. Be lg ique du 24 février 1997, Recueil 

des arrêts et décisions 1997-1, p . 238, § 53) . Elle r appe l l e auss i q u e la 

r é g l e m e n t a t i o n de la p r o c é d u r e vise, d ' abord , à p r o t é g e r la pe r sonne 



48 ARRÊT COËME ET AUTRES c. BELGIQUE 

poursuiv ie con t r e des r i sques d ' abus de pouvoir et q u e c 'est donc la 

défense qu i est la plus suscept ib le de pâ t i r des l acunes et impréc is ions de 

pare i l l e r é g l e m e n t a t i o n . 

103. P a r c o n s é q u e n t , la C o u r e s t ime que l ' i nce r t i tude qu i a exis té en 

ra ison de l ' absence de règles de p r o c é d u r e p r é a l a b l e m e n t é tab l ies plaçai t 

le r e q u é r a n t d a n s une s i t ua t ion de net d é s a v a n t a g e p a r r a p p o r t au 

m i n i s t è r e publ ic , ce qui a privé M. C o ë m e d ' un procès équ i t ab l e au sens 

de l 'ar t ic le 6 § 1 de la Conven t ion . 

104. D a n s ces cond i t ions , la C o u r n ' e s t i m e pas nécessa i re de s t a t u e r 

s u r la violat ion a l l éguée d e s p a r a g r a p h e s 2 et 3 b) de c e t t e d isposi t ion , les 

a r g u m e n t s avancés sur ce point co ïnc idant , en s u b s t a n c e , avec ceux 

e x a m i n é s sous le p a r a g r a p h e 1. 

2. La situation des autres requérants 

105. M M . Mazy, S t a lpo r t , H e r m a n u s et J a v e a u a l l èguen t , en o u t r e , 

q u e la décis ion de j o i n d r e les pou r su i t e s en ra ison de l ' ex is tence d ' un lien 

de connex i t é les a d i s t r a i t s , con t r e l eur g ré , du j u g e que la loi leur ass igne , 

au m é p r i s de l 'ar t icle 6 § 1 de la C o n v e n t i o n , ce qu i c o n s t i t u e une 

d i s c r imina t i on con t r a i r e à l 'ar t ic le 14 de la C o n v e n t i o n co mb i n é avec son 

ar t ic le 6 § 1. 

Les r e q u é r a n t s r appe l l en t q u e ni la C o n s t i t u t i o n ni la loi ne 

d o n n e n t c o m p é t e n c e à la C o u r de cassa t ion p o u r c o n n a î t r e d e s pou r ­

su i tes con t r e des p e r s o n n e s a u t r e s q u ' u n min i s t r e . L e u r j u g e n a t u r e l 

é ta i t le t r i b u n a l co r rec t ionne l , ce qui ressor t t a n t du t ex t e m ê m e de 

l 'ar t ic le 103 de la C o n s t i t u t i o n que de celui de son ar t ic le 13, 

lu i so l émen t ou combiné avec son a r t i c le 147. La décis ion d e la C o u r 

de cassa t ion p o r t a n t su r la p r é t e n d u e connex i t é , i n su f f i s amment 

mot ivée , cons t i tue un t r a i t e m e n t exo rb i t an t du droi t c o m m u n et a 

p o r t é a t t e i n t e à leurs dro i t s de la défense en les p r ivan t , sans jus t i f i ­

ca t ion r a i sonnab le , d ' un e n s e m b l e de g a r a n t i e s subs t an t i e l l e s don t 

a u r a i t bénéficié tou t a u t r e p r évenu et don t M. C o ë m e , j u g é en 

m ê m e t e m p s q u ' e u x , a u r a i t p a r t i e l l e m e n t bénéficié d a n s le c ad re 

de l ' e x a m e n p a r la C h a m b r e des r e p r é s e n t a n t s . 

106. En ce qu i conce rne la connex i t é , le G o u v e r n e m e n t soul igne q u e 

les règles de la connex i t é énoncées pa r les a r t ic les 226 et 227 du code 

d ' i n s t ruc t i on c r imine l le sont appl icables en t o u t e s m a t i è r e s répress ives . 

La doc t r i ne et la j u r i s p r u d e n c e sont u n a n i m e s et c o n s t a n t e s à cet éga rd . 

O r M M . C o ë m e et J a v e a u é t a i en t poursuivis c o m m e c o a u t e u r s ou 

compl ices de c e r t a i n e s infrac t ions et les a u t r e s r e q u é r a n t s p o u r d iverses 

infrac t ions c o m m i s e s d a n s le c ad re des act ivi tés de l 'associat ion « I » . 

M ê m e si la j onc t i on ne s ' imposa i t pas au j u g e , elle é t a i t , d a n s la p r é s e n t e 

affaire, soit a m p l e m e n t jus t i f iée pour évi ter le r i sque de décis ions 
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con t rad ic to i r e s , soit s o u h a i t a b l e pour des ra i sons de cohé rence , 

d ' économie de procès , b re f de b o n n e a d m i n i s t r a t i o n de la j u s t i c e . Il 

s 'agissait d ' un choix on ne p e u t plus r a i sonnab le et r a t i onne l , p e r m e t t a n t 

de m i e u x m e s u r e r et c e r n e r le c o m p o r t e m e n t dé l i c tueux des différents 

inculpés , e t les r e q u é r a n t s ne s a u r a i e n t se p l a i n d r e de ce q u e la 

c o m p é t e n c e de la C o u r de cassa t ion pour les j u g e r n ' a u r a i t pas é té 

p révue pa r la loi ni prévis ible . 

107. R a p p e l a n t que l ' o rgan isa t ion du sys tème jud ic i a i r e ainsi q u e la 

c o m p é t e n c e en m a t i è r e répress ive ne peuven t ê t r e la issées à 

l ' appréc ia t ion du pouvoir j ud ic i a i r e , la C o u r cons t a t e q u e c'est 

l 'ar t icle 103 de la C o n s t i t u t i o n qui prévoyai t , j u s q u ' à la r é fo rme de 1998 

( p a r a g r a p h e s 68 et 69 c i -dessus) , à t i t r e excep t ionne l , le j u g e m e n t des 

m i n i s t r e s p a r la C o u r de cassa t ion . A u c u n e disposi t ion, c e p e n d a n t , ne 

prévoyai t la possibi l i té d ' é t e n d r e la j u r id i c t ion de ce t t e d e r n i è r e à des 

inculpés a u t r e s q u e des m i n i s t r e s p o u r des infract ions connexes à celles 

p o u r lesquel les les m i n i s t r e s é t a i en t poursuivis (voir, a contrario, Croc iani 

et a u t r e s c. I ta l ie , r e q u ê t e s n"s 8603/79, 8722/79, 8723/79 et 8729/79 

( jointes) , décision de la C o m m i s s i o n du 18 d é c e m b r e 1980, D R 22, 

pp. 147, 178-179). La nécess i té de l ' exis tence de pare i l le disposi t ion 

a p p a r a î t d ' a u t a n t plus q u e , au jou rd 'hu i , la ques t ion semble dé so rma i s 

t r a n c h é e p a r l 'ar t icle 29, a l inéa 1 e r , de la loi spéciale du 25 j u i n 1998 

r ég l an t la r esponsab i l i t é péna l e des m i n i s t r e s qu i dispose q u e «les 

c o a u t e u r s et les compl ices de l ' infract ion p o u r laque l le le min i s t r e est 

poursuivi et les a u t e u r s d ' inf rac t ions connexes sont poursuivis et j u g é s en 

m ê m e t e m p s que le m i n i s t r e » ( p a r a g r a p h e 69 c i -dessus) . 

Il est vra i , c o m m e le sou t i en t le G o u v e r n e m e n t , q u e l ' appl ica t ion des 

règles de la connex i t é , p r évue en Be lg ique pa r les a r t ic les 226 et 227 du 

code d ' in s t ruc t ion c r imine l l e , pouvai t ê t r e envisagée eu é g a r d aux 

e n s e i g n e m e n t s de la doc t r i ne et de la j u r i s p r u d e n c e et , en pa r t i cu l i e r , de 

l ' a r rê t de la C o u r de cassa t ion du 12 ju i l le t 1865, encore q u e ce d e r n i e r soit 

i n t e rvenu en m a t i è r e de due l et que l ' a r rê t précise q u e «le due l est un fait 

complexe indivis ible» et que «l ' indivis ibi l i té de la p r o c é d u r e est une 

conséquence nécessa i re de l ' indivisibil i té du dé l i t » ( p a r a g r a p h e 79 ci-

dessus ) . Ces ind ica t ions ne p e r m e t t e n t pas de cons idére r , en l 'espèce, 

q u e la connex i t é é t a i t « p r é v u e p a r la loi», d ' a u t a n t que la C o u r de 

cassa t ion , a u t o r i t é j u r i s p r u d e n t i e l l e s u p r ê m e en Be lg ique , a e l l e -même 

déc idé , à défaut de saisir la C o u r d ' a r b i t r a g e , q u e le fait d ' invi ter à 

c o m p a r a î t r e devan t elle des p e r s o n n e s qu i n ' ava ien t j a m a i s exercé de 

fonctions min i s t é r i e l l e s r é su l t a i t de l 'ar t ic le 103 de la C o n s t i t u t i o n p lu tô t 

q u e des disposi t ions du code d ' i n s t ruc t ion c r imine l le ou du code jud ic ia i r e 

( p a r a g r a p h e 47 c i -dessus) . 

108. D a n s la m e s u r e où la connex i t é n ' é t a i t pas p révue p a r la loi, la 

C o u r e s t ime q u e la C o u r de cassa t ion n ' é t a i t pas un t r i b u n a l «é t ab l i par 

la loi » au sens de l 'a r t ic le 6 p o u r e x a m i n e r les p o u r s u i t e s con t r e ces q u a t r e 
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a u t r e s r e q u é r a n t s . Eu éga rd à ce t t e conclus ion, la C o u r e s t i m e inu t i le de 

s t a t u e r sur la violat ion a l l éguée de l 'ar t ic le 14, les a r g u m e n t s avancés sur 

ce point co ïnc idant , en s u b s t a n c e , avec ceux e x a m i n é s sous l 'ar t ic le 6. 

109. En ce qui concerne le gr ief de ces q u a t r e r e q u é r a n t s t i ré de 

l ' absence de loi de p r o c é d u r e et de l ' i nce r t i tude qui en est r é s u l t é e , la 

C o u r , c o m p t e t enu de la conclusion a d o p t é e ci-avant , n ' e s t i m e pas 

nécessa i re de se p r o n o n c e r sur ce poin t . 

110. En conclusion, la C o u r c o n s t a t e qu ' i l y a eu, d a n s le chef de 

M. C o ë m e et des a u t r e s r e q u é r a n t s , violat ion de l 'ar t ic le 6 § 1. 

B. Les questions préjudicielles à la Cour d'arbitrage 

111. M M . Mazy, S ta lpor t , H e r m a n u s et J a v e a u s o u t i e n n e n t q u e le 

refus de la C o u r de cassa t ion de poser à la C o u r d ' a r b i t r a g e des 

ques t ions préjudic ie l les su r la connex i t é et l ' a l l ongemen t du déla i de 

p resc r ip t ion est e n t a c h é d ' a r b i t r a i r e et p o r t e a t t e i n t e aux ar t ic les 6 § 1 et 

13 de la Conven t i on . Le gr ief fo rmulé en subs t ance p a r M. C o ë m e se 

l imi te à la q u e s t i o n préjudicie l le p o r t a n t sur la p resc r ip t ion . 

1 12. Pour les r e q u é r a n t s , l 'ar t ic le 26 § 2 de la loi spéciale du 6 j a n v i e r 

1989 obl igeai t la C o u r de cassa t ion à poser à la C o u r d ' a r b i t r a g e les 

ques t ions préjudic ie l les p roposées , don t le c a r a c t è r e sé r i eux ne pouvai t 

ê t r e mis en cause . C e t t e obl iga t ion t end e x p r e s s é m e n t à g a r a n t i r le 

monopo le dont dispose la C o u r d ' a r b i t r a g e en m a t i è r e d ' i n t e r p r é t a t i o n 

cons t i tu t ionne l l e et à évi ter tout r i sque d ' a r b i t r a i r e d a n s les 

app réc i a t ions que la j u r i d i c t i on saisie p o u r r a i t p o r t e r à cet éga rd . Le 

c a r a c t è r e a r b i t r a i r e du refus d e pose r les ques t ions préjudic ie l les ressor t 

é g a l e m e n t des con t rad ic t ions f l ag ran tes qu i a p p a r a i s s e n t d a n s les a r r ê t s 

de la C o u r de cassa t ion et les écr i t s de son p r o c u r e u r g é n é r a l sur lesquels 

ce t t e cour s 'est fondée. Les r e q u é r a n t s a jou ten t q u e leurs d e m a n d e s 

cons t i t ua i en t m a n i f e s t e m e n t l ' exercice d 'un recours au sens de 

l 'ar t icle 13 de la C o n v e n t i o n pu i squ ' e l l e s visaient p r é c i s é m e n t à 

s o u m e t t r e à une ins t ance qual i f iée à cet effet l ' e x a m e n de viola t ions de 

droi t s et l iber tés r econnus p a r la C o n v e n t i o n (ar t ic les 6 et 14), a insi q u e 

pa r la C o n s t i t u t i o n belge . 

113. Le G o u v e r n e m e n t exp l ique pour sa p a r t que lorsque le droi t 

na t iona l prévoit un sys t ème de ques t i ons préjudicie l les , il est r a i sonnab le 

et logique q u e le j u g e saisi d ' u n e d e m a n d e en ce sens e x a m i n e s'il est t enu 

de poser la ques t ion p roposée . Il est conforme au f o n c t i o n n e m e n t de tous 

les m é c a n i s m e s de ques t ion préjudicie l le q u e le juge vérifie s'il p eu t ou 

doit poser une telle ques t ion . D a n s le sys tème belge, le j u g e vér if iera 

n o t a m m e n t si la violat ion a l l éguée des a r t ic les 10 et 11 de la 

C o n s t i t u t i o n r é su l t e b ien d ' u n e n o r m e qui p e u t ê t r e soumise à l ' e x a m e n 

de la C o u r d ' a r b i t r a g e en ve r tu de la loi spéciale du 6 j a n v i e r 1989. Les 
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griefs des r e q u é r a n t s p o r t e n t sur l ' i n t e rp r é t a t i on à d o n n e r à l'article 26 § 2 

de la loi spéciale sur la C o u r d ' a r b i t r a g e . Ce fa isant , ils d e m a n d e n t à la 

C o u r de r é e x a m i n e r un point qui ne re lève q u e du dro i t n a t i o n a l , ce qui 

n 'es t pas de sa c o m p é t e n c e . O r , m ê m e si elle fut c o n t e s t é e , la décis ion de 

la C o u r de cassa t ion de ne pas pose r les ques t ions préjudiciel les 

d e m a n d é e s est r a i sonnab le et ne t r a d u i t a u c u n a r b i t r a i r e , de sor te 

qu 'e l le ne sau ra i t p o r t e r a t t e i n t e à l 'ar t ic le 6 de la Conven t i on . Elle ne 

s au ra i t pas non plus p o r t e r a t t e i n t e à son ar t ic le 13, le m é c a n i s m e des 

ques t ions préjudic ie l les ne pouvan t ê t r e cons idéré c o m m e une voie de 

r ecou r s . 

114. La C o u r observe , tout d ' abord , q u e la C o n v e n t i o n ne g a r a n t i t pas , 

c o m m e tel , un droi t à ce q u ' u n e affaire soit renvoyée , à t i t r e préjudicie l , 

p a r u n e ju r id i c t ion n a t i o n a l e devan t u n e a u t r e i n s t ance na t iona le ou 

i n t e r n a t i o n a l e . Elle rappe l le auss i sa j u r i s p r u d e n c e selon laquel le un 

«dro i t à un t r i b u n a l » , don t le dro i t d 'accès cons t i tue un aspect 

pa r t i cu l i e r , n 'es t pas absolu et se p r ê t e à des l imi t a t ions imp l i c i t emen t 

a d m i s e s , n o t a m m e n t q u a n t aux condi t ions de recevabi l i té d ' un recours , 

ca r il appel le de pa r sa n a t u r e m ê m e une r é g l e m e n t a t i o n p a r l 'Eta t , 

lequel jou i t à cet é g a r d d ' u n e c e r t a i n e m a r g e d ' a p p r é c i a t i o n (voir, p a r m i 

d ' a u t r e s , l ' a r rê t B rua l l a G ô m e z de la T o r r e c. E s p a g n e d u 19 d é c e m b r e 

1997, Recueil 1997-VIII, p . 2955, § 33) . Le droi t de saisir u n t r i b u n a l par 

voie de ques t i on pré judic ie l le ne p e u t pas non p lus ê t r e absolu , m ê m e 

l o r s q u ' u n e légis la t ion rése rve u n d o m a i n e j u r i d i q u e à la seule 

app réc i a t i on d ' un t r i b u n a l et prévoit p o u r les a u t r e s ju r id ic t ions 

l 'obligation de lui s o u m e t t r e , sans rése rve , t ou t e s les ques t ions qui s'y 

r a p p o r t e n t . C o m m e le sou t i en t le G o u v e r n e m e n t , il est conforme au 

f o n c t i o n n e m e n t de pare i l m é c a n i s m e que le j u g e vérifie s'il p eu t ou doit 

poser une ques t i on pré judic ie l le , en s ' a s su ran t q u e celle-ci doit ê t r e 

réso lue pour p e r m e t t r e de t r a n c h e r le l i t ige dont il est appe lé à 

c o n n a î t r e . C e l a é t a n t , il n 'es t pas exclu q u e , d a n s c e r t a i n e s c i rcons tances , 

le refus opposé pa r une ju r id i c t ion na t i ona l e , appe l ée à se p r o n o n c e r en 

d e r n i è r e i n s t ance , puisse p o r t e r a t t e i n t e au p r inc ipe de l ' équi té de la 

p r o c é d u r e , tel q u ' é n o n c é à l 'ar t icle 6 § 1 de la Conven t ion , en pa r t i cu l i e r 

l o r s q u ' u n tel refus a p p a r a î t c o m m e e n t a c h é d ' a r b i t r a i r e (Dotta c. Italie 

( d é c ) , n" 38399/97, 7 s e p t e m b r e 1999, non p u b l i é e ; Predil Anstalt S.A. 

c. Italie ( d é c ) , n" 31993/96, 8 j u i n 1999, non pub l i ée ) . 

115. La C o u r e s t ime que tel n ' e s t pas le cas d a n s la p r é s e n t e affaire. En 

effet, la C o u r de cassa t ion a pr is en c o m p t e les griefs des r e q u é r a n t s 

re la t i fs à l 'application des règles de la connex i t é et de la loi du 

24 d é c e m b r e 1993 ainsi q u e leur d e m a n d e de voir poser des ques t ions 

préjudic ie l les à la C o u r d ' a r b i t r a g e . Elle s 'est ensu i t e p r o n o n c é e pa r des 

décisions su f f i s amment mot ivées et qu i n ' a p p a r a i s s e n t pas e n t a c h é e s 

d ' a r b i t r a i r e . La C o u r r appe l l e , en o u t r e , que l ' i n t e r p r é t a t i o n de la 

lég is la t ion i n t e r n e i nc ombe au p r e m i e r chef aux a u t o r i t é s na t i ona l e s , et 
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n o t a m m e n t aux cours et t r i b u n a u x (voir a r r ê t s Brua l l a G ó m e z de la T o r r e 

p réc i t é , p . 2955, § 3 1 , et Edif icaciones M a r c h Ga l l ego S.A. c. E s p a g n e du 

19 février \998,Recueil 1998-1, p . 290, § 33). 

116. En conclusion, la C o u r e s t i m e q u e le refus de poser des ques t i ons 

préjudic ie l les n ' a pas p o r t é a t t e i n t e à l ' a r t ic le 6 § 1. 

117. Vu ce t t e décis ion re la t ive à l 'ar t ic le 6 § 1, la C o u r j u g e inut i le 

d ' e x a m i n e r l 'affaire sous l 'angle de l 'ar t ic le 13 de la Conven t ion . Les 

ex igences de ce t t e d isposi t ion sont en effet moins s t r ic tes que celles de 

l 'ar t ic le 6 § 1 et elles sont , en l ' espèce , absorbées pa r celles-ci (voir, e n t r e 

a u t r e s , l ' a r rê t P u d a s c. Suède du 27 oc tobre 1987, série A n° 125-A, p. 17, 

§ 43 , et l ' a r r ê t H e n t r i c h c. F r a n c e du 22 s e p t e m b r e 1994, sér ie A n" 296-A, 

p . 24, § 6 5 ) . 

C. Un tribunal indépendant et impartial 

118. M M . Mazy et S ta lpor t s o u t i e n n e n t q u e la C o u r de cassa t ion ne 

s au ra i t ê t r e cons idérée c o m m e un t r i b u n a l i n d é p e n d a n t et i m p a r t i a l au 

sens de l 'a r t ic le 6 § 1 de la Conven t ion , en se r é fé ran t n o t a m m e n t au rôle 

h a b i t u e l l e m e n t dévolu au m i n i s t è r e publ ic p rès la C o u r de cassa t ion et à 

son rôle d a n s la condu i t e de la p r é s e n t e affaire. Ils c o n s t a t e n t , tou t d ' abord , 

q u e le p r o c u r e u r g é n é r a l p rès la C o u r de cassa t ion a t e n u u n e r é u n i o n le 

3 n o v e m b r e 1995. Au cours de c e t t e r éun ion , il a n o t a m m e n t p o r t é à la 

conna i s sance des p a r t i c i p a n t s que la p r o c é d u r e se dé rou l e r a i t selon les 

règles o rd ina i res du code d ' i n s t ruc t i on c r imine l l e , ce qu i fut conf i rmé lors 

de la p r e m i è r e aud ience t e n u e p a r la C o u r de cassa t ion . Ce la signifie q u e le 

p r o c u r e u r g é n é r a l avai t , au p r éa l ab l e , tout au moins é té mis au c o u r a n t du 

choix de la p r o c é d u r e p a r la C o u r de cassa t ion . R a p p e l a n t , ensu i t e , la 

miss ion t r a d i t i o n n e l l e m e n t dévolue au m i n i s t è r e publ ic p r è s la C o u r de 

cassa t ion - q u e la C o u r a pu a p p r é c i e r lors de son e x a m e n des affaires 

Dc lcou r t , Borge r s , V e r m e u l e n et V a n O r s h o v e n ( a r r ê t s De lcour t 

c. Be lg ique du 17 j a n v i e r 1970, sér ie A n " 1 1 ; Borge r s c. Be lg ique du 

30 oc tobre 1991, sér ie A n° 214 -B; V e r m e u l e n c. Be lg ique du 20 février 

1996, Recueil 1996-1, et V a n O r s h o v e n c. Be lg ique du 25 j u i n 1997, Recueil 

1997-III) - et n o t a m m e n t la p r a t i q u e t r ad i t i onne l l e de pa r t i c ipa t i on du 

p a r q u e t à la r édac t i on des a r r ê t s de la cour , ils r e lèven t q u e la confusion 

des rôles r e s p e c t i v e m e n t dévolus à la C o u r de cassa t ion et à son p a r q u e t est 

p a r t i c u l i è r e m e n t f r a p p a n t e . Le G o u v e r n e m e n t sera i t b ien en pe ine de 

jus t i f i e r q u e des m e s u r e s q u e l c o n q u e s ont é té pr ises afin d ' é t ab l i r u n e 

nécessa i re d i s t ance e n t r e la C o u r de cassa t ion et son m i n i s t è r e public qui 

ag issa i t , en l ' espèce , c o m m e p a r t i e p o u r s u i v a n t e . Ils re lèvent au c o n t r a i r e 

q u e les r e p r é s e n t a n t s du m i n i s t è r e publ ic ava ien t , lors des aud i ences , pr is 

place sur l ' e s t r ade au m ê m e n iveau q u e la cour et qu ' i l s e n t r a i e n t d a n s la 

salle d ' aud i ence et la q u i t t a i e n t e n c o m p a g n i e des consei l lers de la C o u r de 
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cassa t ion . Ils e s t i m e n t é g a l e m e n t s y m p t o m a t i q u e le fait q u e les n o m s des 

p e r s o n n e s c o m p o s a n t ce t t e h a u t e j u r id i c t ion et les r e p r é s e n t a n t s de son 

p a r q u e t é t a i en t repr i s d a n s un m ê m e p a r a g r a p h e d a n s les procès-verbaux 

d ' aud ience ( p a r a g r a p h e 52 ci-dessus) et q u e l ' a r rê t de c e t t e cour cons t i tue 

q u a s i m e n t u n e r ep roduc t i on du r équ i s i to i r e . 

119. En ce qui conce rne l ' i ndépendance et l ' impar t i a l i t é de la C o u r de 

cassa t ion , le G o u v e r n e m e n t sou t ien t q u e les r e q u é r a n t s n ' a p p o r t e n t 

a u c u n e p r e u v e d ' é l é m e n t s ou d ' é v é n e m e n t s concre t s à l ' appui d e leur 

thèse . Celle-ci se ré fè re à une « p r a t i q u e t r a d i t i o n n e l l e » de pa r t i c ipa t ion 

du p a r q u e t à la r édac t ion des a r r ê t s de la C o u r de cas sa t ion qu i a pr is fin le 

j o u r m ê m e des a r r ê t s Borgers (en m a t i è r e péna le ) et V e r m e u l e n (en 

m a t i è r e civile). Le G o u v e r n e m e n t re lève , tout d ' abord , q u e la C o u r de 

cassa t ion n ' é t a i t pas encore cons t i t uée le 3 n o v e m b r e 1995: les d ix-neuf 

m a g i s t r a t s (quinze effectifs et q u a t r e supp l éan t s ) n 'on t é t é dés ignés que 

q u e l q u e s s e m a i n e s avan t la p r e m i è r e aud ience du 5 février 1996. Il é ta i t 

donc m a t é r i e l l e m e n t imposs ib le que le min i s t è r e publ ic soit in fo rmé de la 

p r o c é d u r e choisie p a r u n e ju r id i c t ion non encore cons t i t uée . Il est 

toutefois évident q u e la p r o c é d u r e m e n t i o n n é e pa r le p r o c u r e u r g é n é r a l 

é ta i t la seule possible et prévisible . Le G o u v e r n e m e n t s ignale é g a l e m e n t 

q u e les deux m a g i s t r a t s du p a r q u e t ne s i égea ien t pas au m ê m e b a n c que 

la C o u r de cassa t ion e l l e - m ê m e , mais ava ien t u n siège d is t inc t , qu i faisait 

face à celui des d e u x greffiers et qui é ta i t p lus p roche de la b a r r e des 

avocats que du b a n c de la cour . T o u t au long des d é b a t s et du dé l ibé ré , 

ces d e u x m a g i s t r a t s se sont d ' a i l l eurs a b s t e n u s de tout con tac t avec la 

cour en d e h o r s des aud i ences . Enfin, la C o u r de cassa t ion a man i fes t é à 

p lus ieurs repr i ses son i n d é p e n d a n c e vis-à-vis du p a r q u e t . Le 12 février 

1996, elle a n o t a m m e n t invité celui-ci, selon M M . J a v e a u et S t a lpo r t eux-

m ê m e s , à r a m e n e r ses p ropos à u n exposé de l 'affaire sans en faire u n 

réqu i s i to i re ( p a r a g r a p h e 50 ci-dessus) et elle n ' a pas suivi la sugges t ion 

du p a r q u e t d ' e n t e n d r e la défense avan t le r équ i s i to i r e ( p a r a g r a p h e 51 ci-

dessus ) . La convergence de l ' a r rê t avec les r équ i s i t ions ne sau ra i t c r ée r un 

d o u t e l ég i t ime q u a n t à l ' impar t i a l i t é de la C o u r de cassa t ion . 

120. La C o u r rappe l le que , pour é t ab l i r si un t r i b u n a l peu t passe r pour 

« i n d é p e n d a n t » aux fins de l 'ar t icle 6 § 1, il faut n o t a m m e n t p r e n d r e e n 

c o m p t e l ' ex is tence d ' u n e p ro tec t ion con t re les p ress ions e x t é r i e u r e s et le 

po in t de savoir s'il y a a p p a r e n c e ou non d ' i n d é p e n d a n c e (voir, p a r m i 

b e a u c o u p d ' a u t r e s , les a r r ê t s F ind lay c. R o y a u m e - U n i du 25 février 1997, 

Recueil 1997-1, p . 2 8 1 , § 73, et Incal c. T u r q u i e du 9 j u i n 1998, Recueil 

1998-IV, p. 1571, § 65) . La C o u r relève à cet é g a r d q u e les cons t a t a t i ons 

de l ' a r rê t De lcour t a u sujet de l ' i n d é p e n d a n c e de la C o u r de cassa t ion et 

de son p a r q u e t conse rven t l eur e n t i è r e val id i té ( a r r ê t De lcour t p réc i té , 

pp . 17-19, §§ 32-38). 

121. L ' i m p a r t i a l i t é au sens de l 'ar t icle 6 § 1 s ' appréc ie , q u a n t à elle, 

selon une double d é m a r c h e : la p r e m i è r e consis te à essayer de d é t e r m i n e r 
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la convict ion pe r sonne l l e de tel j u g e , en te l le occasion ; la seconde a m è n e à 

s ' a s su re r qu ' i l offrait des g a r a n t i e s suff isantes p o u r exc lure à cet é g a r d tou t 

d o u t e l ég i t ime (voir e n t r e a u t r e s , mutatis mutandis, l ' a r rê t G a u t r i n et a u t r e s 

c. F r a n c e du 20 m a i №?>, Recueil 1998-III, pp . 1030-1031, § 58) . Seule la 
seconde d é m a r c h e est p e r t i n e n t e en l 'espèce. Toutefo is , en la m a t i è r e , 

m ê m e les a p p a r e n c e s p e u v e n t revê t i r de l ' i m p o r t a n c e . Il y va de la 

confiance q u e les t r i b u n a u x , d a n s u n e société d é m o c r a t i q u e , se do ivent 

d ' insp i re r aux ju s t i c i ab le s , à c o m m e n c e r , au péna l , p a r les p r é v e n u s (voir, 

e n t r e a u t r e s , les a r r ê t s H a u s c h i l d t c. D a n e m a r k du 24 m a i 1989, sér ie A 

n" 154, p . 2 1 , § 48 , et Pu l l a r c. R o y a u m e - U n i du 10 juin 1996, Recueil 

1996-III, p . 794, § 38) . Pour se p r o n o n c e r sur l ' ex is tence d ' une ra ison 

l ég i t ime de c r a i n d r e d a n s le chef d ' u n e ju r id i c t ion un dé fau t 

d ' i n d é p e n d a n c e ou d ' i m p a r t i a l i t é , le point de vue de l 'accusé e n t r e en l igne 

de c o m p t e mais sans pour a u t a n t j o u e r u n rôle décisif. L ' é l é m e n t 

d é t e r m i n a n t consis te à savoir si les a p p r é h e n s i o n s de l ' in té ressé p e u v e n t 

passe r p o u r ob jec t ivement jus t i f iées (voir, mutatis mutandis, les a r r ê t s 

p réc i t és H a u s c h i l d t et G a u t r i n et a u t r e s , ibidem). 

122. La C o u r a donc p o u r t âche d ' e x a m i n e r si les r e q u é r a n t s ava ien t 

ob jec t ivement u n mot i f l ég i t ime de c r a i n d r e u n m a n q u e d ' i n d é p e n d a n c e 

et d ' i m p a r t i a l i t é de la p a r t de la cour qu i les j u g e a i t . A cet éga rd , la C o u r 

n ' aperço i t pas de c i rcons tance de n a t u r e à jus t i f i e r les a p p r é h e n s i o n s q u e 

les in t é res sés fondent sur le fait q u e le p r o c u r e u r g é n é r a l a u r a i t , lors de la 

r é u n i o n du 3 n o v e m b r e 1995, précisé la p r o c é d u r e qu i sera i t suivie. Il 

a p p a r a î t e f fec t ivement que ce t t e in fo rma t ion a u r a i t é té fournie à un 

m o m e n t où les m a g i s t r a t s qui furent appe lé s à s iéger d a n s l 'affaire 

n ' ava ien t pas encore é té dés ignés et n ' ava ien t pas encore pu se p e n c h e r sur 

la ques t i on qui se posai t à cet égard du fait de la ca rence du lég is la teur . Pa r 

a i l leurs , a u c u n e c i rcons tance ne just i f ie les a p p r é h e n s i o n s de l ' ex is tence de 

c e r t a i n s l iens de su jé t ion ou de d é p e n d a n c e de la C o u r de cassa t ion à son 

m i n i s t è r e publ ic q u e les r e q u é r a n t s d é d u i s e n t des a u t r e s é l é m e n t s qu ' i l s 

ont m e n t i o n n é s . De l 'avis de la C o u r , les d e u x c i rcons tances p r é s e n t é e s pa r 

le G o u v e r n e m e n t à l ' appui de sa t hè se de l ' au tonomie de la C o u r de 

cassa t ion à l ' égard du p a r q u e t , et , en pa r t i cu l i e r , l ' a sser t ion de M M . J a v e a u 

et S ta lpor t re la t ive à l ' i n t e rven t ion du p r e m i e r p r é s i d e n t lors de l 'exposé de 

l 'affaire p a r le m i n i s t è r e public , sont de n a t u r e à ô t e r tou t f o n d e m e n t 

lég i t ime aux d o u t e s q u e les r e q u é r a n t s ont pu ép ro u v e r à cet éga rd . 

123. E n conclusion, les r e q u é r a n t s ne pouva ien t l é g i t i m e m e n t 

ép rouve r des d o u t e s q u a n t à l ' i n d é p e n d a n c e et l ' impar t i a l i t é de la C o u r 

de cassa t ion . 

D. L'audition de M. Stalport, le 16 mars 1994 

124. M. S ta lpor t s 'est auss i p la in t d 'avoir é té c o n d a m n é sur le 

f o n d e m e n t de ses déc l a r a t i ons du 16 m a r s 1994, ce qui l ' aura i t pr ivé des 
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g a r a n t i e s d 'un procès équ i t ab l e . Il expose n 'avoi r é té e n t e n d u sur les faits 

qu i lui furent r e p r o c h é s que lors de son aud i t i on du 16 m a r s 1994, 

i n t e r v e n u e d a n s le c ad re de la p r o c é d u r e qu i devai t ê t r e i n s t r u i t e à cha rge 

du min i s t r e M. E n t e n d u en qua l i t é de t émo in , il ne fut pas in formé qu' i l 

avai t le droi t de ne pas r é p o n d r e aux ques t i ons qu i lui é t a i en t posées . Il ne 

fut j a m a i s e n t e n d u en q u a l i t é d ' incu lpé a p r è s q u e le p r o c u r e u r g é n é r a l près 

la C o u r de cassa t ion eu t engagé des pou r su i t e s à sa c h a r g e . Enfin, la C o u r de 

cassa t ion a e x p r e s s é m e n t r e t e n u c e r t a i n e s de ses d é c l a r a t i o n s fai tes le 

16 m a r s 1994 c o m m e é t a n t cons t i tu t ives d ' un aveu, en s ' exp r iman t 

n o t a m m e n t c o m m e suit lors de son e x a m e n de la p r éven t i on mise à sa 

c h a r g e : « A t t e n d u qu ' i l ressor t des déc l a ra t ions de J e a n - L o u i s S ta lpor t (...) 

q u e le bu t de la scission é ta i t d ' é l ude r l'avis ob l iga to i re de l ' i nspec teur des 

F inances .» Il r appe l le q u e d a n s l 'affaire J o h n M u r r a y ( a r r ê t John M u r r a y 

c. R o y a u m e - U n i du 8 février 1996, Recueil 1996-1, p . 49, § 45) , la C o u r a 

cons idéré que «le droi t de se t a i r e lors d ' un i n t e r r o g a t o i r e de police et le 

droi t de ne pas c o n t r i b u e r à sa p ropre i n c r i m i n a t i o n sont des n o r m e s 

i n t e r n a t i o n a l e s g é n é r a l e m e n t r e c o n n u e s qu i sont au c œ u r de la no t ion de 

procès équ i t ab l e consacrée p a r l 'ar t ic le 6 ». 

125. Selon le G o u v e r n e m e n t , r ien n ' é tab l i t q u e M. S ta lpor t ai t , à un 

q u e l c o n q u e m o m e n t , é té c o n t r a i n t - ou ait pu croi re ê t r e con t ra in t - de 

pa r t i c ipe r à sa p rop re i nc r imina t i on . C 'es t un officier d e police qui a 

p rocédé à son aud i t i on , le 16 m a r s 1994, et celle-ci s 'est effectuée sans 

p r e s t a t i o n de s e r m e n t . M. S ta lpor t , dont la c o n d a m n a t i o n ne repose pas 

u n i q u e m e n t sur ses déc l a r a t i ons , n ' a donc pas é té e m p ê c h é de faire usage 

de son dro i t au s i lence, de se dé fendre u t i l e m e n t ou de d e m a n d e r des 

devoirs c o m p l é m e n t a i r e s d ' i n s t ruc t ion , ce q u e M. J a v e a u a o b t e n u de la 

C o u r de cassa t ion . De l'avis du G o u v e r n e m e n t , la vé r i t ab le p o r t é e du 

pr inc ipe dit de « n o n - a u t o - i n c r i m i n a t i o n » est d ' e m p ê c h e r que q u e l q u ' u n 

soit obligé d e d i re la vér i té sous s e r m e n t , en t a n t q u e pa r t i c ipan t à 

l 'œuvre de la j u s t i ce et sous pe ine de sanc t ion en cas de fausse 

déc la ra t ion , p o u r voir u t i l i ser ensu i t e con t re lui ses p r o p r e s déc l a ra t ions 

et se voir accuser d ' inf rac t ion . 

126. La C o u r r appe l l e que le droi t de ne pas t é m o i g n e r con t r e soi-

m ê m e , c 'es t -à-di re le droi t de se t a i r e et de ne pas c o n t r i b u e r à sa p ropre 

i nc r imina t ion , est au c œ u r de la no t ion de procès équ i t ab l e ( a r r ê t s J o h n 

M u r r a y , loc. cit., et F u n k e c. F r a n c e du 25 février 1993, série A n° 256-A, 

p. 22, § 4 4 ; voir aussi S a u n d e r s c. R o y a u m e - U n i du 17 d é c e m b r e 1996, 

Recueil 1996-VI, pp. 2064-2065, §§ 68 et 71). 

127. La C o u r relève que le gr ief de M. S ta lpor t p o r t e e s s en t i e l l emen t 

sur l ' usage , d a n s la p r o c é d u r e péna le d i r igée con t r e lui, de ses déc l a ra t ions 

recuei l l ies le 16 m a r s 1994. La C o u r doit donc r e c h e r c h e r si l 'emploi que 

l ' accusa t ion a fait de celles-ci a por té une a t t e i n t e injustif iable au dro i t de 

ne pas s ' i nc r imine r so i -même . Elle doit e x a m i n e r ce t t e ques t ion à la 

l umiè r e de t ou t e s les c i r cons tances de la cause . 
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128. Ana lysan t la p r éven t i on re la t ive aux trois conven t ions s ignées 

le 15 j u i n 1989, la C o u r de cassa t ion a e s t i m é , d a n s son a r r ê t du 5 avril 

1996, qu ' i l r e s so r t a i t des déc l a ra t ions de M M . S ta lpor t et J a v e a u q u e 

le but de la scission de la convent ion in i t ia le , p o u r laquel le l ' inspect ion 

des F inances avait émis un avis défavorable , é ta i t d ' é lude r l 'avis 

obl iga to i re de l ' i nspec teur des F inances ( p a r a g r a p h e 60 c i -dessus) . A 

l ' e x a m e n des déc l a r a t i ons visées p a r la C o u r de cassa t ion , il a p p a r a î t 

q u e celle-ci a dû fonder c e t t e déduc t ion sur les p ropos de M. J a v e a u 

r a p p o r t é s d a n s le procès-verbal de son aud i t ion du 8 j u i n 1993 

( p a r a g r a p h e 21 ci-dessus) et non sur un aveu qu i r e s so r t i r a i t du 

procès-verba l de l ' audi t ion du r e q u é r a n t du 16 m a r s 1994 

( p a r a g r a p h e 27 c i -dessus) . Ce d e r n i e r a, en effet, toujours af f i rmé, 

t a n t lors de ce t t e aud i t ion q u e lors de son i n t e r r o g a t o i r e du 20 février 

1996 ( p a r a g r a p h e 52 c i -dessus) , que la décis ion de sc inder la 

conven t ion ini t ia le n 'avai t pas p o u r bu t d ' é c h a p p e r au con t rô le du 

m i n i s t è r e des F inances . D a n s ces cond i t ions , on ne s au ra i t cons idé re r 

q u e la C o u r d e cassa t ion a r ecouru , pour é tab l i r la cu lpab i l i t é de 

M. S ta lpor t , à des é l é m e n t s de preuve o b t e n u s de sa p a r t au m é p r i s 

de sa vo lonté , p a r la c o n t r a i n t e ou des p ress ions . 

129. En c o n s é q u e n c e , la C o u r n ' e s t i m e pas que le c a r a c t è r e équ i t ab l e 

de la p r o c é d u r e ait é té c o m p r o m i s pa r l 'u t i l i sa t ion d ' é l é m e n t s de p reuve 

o b t e n u s p a r la c o n t r a i n t e . 

130. P a r t a n t , il n 'y a pas eu viola t ion de l 'ar t icle 6 § 1 de la Conven t i on . 

E. Le délai raisonnable 

131. M. H e r m a n u s sou t i en t q u e sa cause n ' a pas é té e n t e n d u e d a n s u n 

dé la i r a i sonnab l e . Il expose q u e sa s i t ua t ion a é té affectée dès l ' a r r e s t a t i on 

de M. J a v e a u en 1989, la p resse ayant mis en d o u t e sa p rob i t é , ce qu i l 'a 

a m e n é à dépose r p la in te p o u r d i f famat ion e n t r e les m a i n s du j u g e 

d ' i n s t ruc t ion , le 28 aoû t 1989. O r la C o u r de cassa t ion , qui s iégeai t en 

p r e m i e r et d e r n i e r ressor t , ne s 'est p r o n o n c é e q u e six ans et d e m i plus 

t a r d . Le r e q u é r a n t relève que les faits mis à sa cha rge , connus du j u g e 

d ' i n s t ruc t i on depu i s l 'or igine, sont à ce point s imples et peu complexes 

q u e l ' a r rê t du 5 avril 1996 ne leur consac re q u ' u n e d e m i - p a g e . En o u t r e , 

les ac tes d ' i n s t ruc t ion le c o n c e r n a n t sont peu n o m b r e u x . Il en est 

p a r t i c u l i è r e m e n t ainsi de l ' exper t i se j ud i c i a i r e , qui consacre la m a j e u r e 

p a r t i e de ses d é v e l o p p e m e n t s à des c i r cons tances de fait qui ne furent 

pas r e t e n u e s c o n t r e lui. La complex i t é a l l éguée des p o u r s u i t e s ne r é su l t e 

q u e de la volonté des a u t o r i t é s d ' é t ab l i r un « s y s t è m e » un i s san t t ou t e s les 

p e r s o n n e s poursu iv ies . La connex i t é n 'es t jus t i f iée p a r les nécess i tés de 

l ' a d m i n i s t r a t i o n de la j u s t i c e q u e sous la condi t ion de r e spec t e r les d ro i t s 

de la dé fense . O r un e x a m e n sépa ré des faits mis à sa c h a r g e a u r a i t pu 



ARRÊT COËME ET AUTRES c. BELGIQUE 57 

i n t e rven i r déjà en 1994, s inon avan t , et celui-ci n ' e m p ê c h a i t n u l l e m e n t de 

sou ten i r que les faits le c o n c e r n a n t relevai t d 'un p r é t e n d u sys t ème . 

132. Le G o u v e r n e m e n t soul igne q u e le r e q u é r a n t ne m e t pas en cause 

l ' a t t i t ude des a u t o r i t é s jud ic ia i r e s , ce qu ' i l ne p o u r r a i t d ' a i l l eurs faire. En 

se r é fé ran t aux cons idé ra t ions déve loppées sur ce point p a r la C o u r de 

cassa t ion d a n s son a r r ê t du 5 avril 1996, il c o n s t a t e q u e m a l g r é la 

complex i t é de l 'affaire, les au to r i t é s jud ic i a i r e s ont posé des ac tes 

d ' i n s t ruc t ion sans d é s e m p a r e r , p a r a l l è l e m e n t à l ' a ccompl i s semen t d 'un 

r a p p o r t d ' expe r t i s e p a r t i c u l i è r e m e n t a r d u . Les r e p r o c h e s du r e q u é r a n t 

visent e s s e n t i e l l e m e n t l ' appl ica t ion de la règle de la connex i t é , qu i se 

jus t i f ia i t r a i s o n n a b l e m e n t c o m p t e t enu de l ' impl ica t ion é t ro i t e de 

M. H e r m a n u s d a n s le sys t ème dé l i c tueux mis en p lace . O r le rôle cen t r a l 

de l 'associat ion « I » et de M. J a v e a u d a n s le sys t ème de f i nancemen t 

d 'ac t iv i tés po l i t iques impl iqua i t n é c e s s a i r e m e n t le r e g r o u p e m e n t de tous 

les faits et donc de tous les inculpés qui ava ien t é té en r a p p o r t avec 

ceux-ci . 

/. Période à prendre en considération 

133. De l'avis de la Cour , la pé r iode à cons idé re r a d é b u t é le 28 août 

1991, d a t e à laquel le u n e pe rqu i s i t ion fut effectuée au domici le de 

M. H e r m a n u s et à ses b u r e a u x ( p a r a g r a p h e 19 c i -dessus) . Elle rappel le 

q u ' e n m a t i è r e péna l e le «dé la i r a i s o n n a b l e » de l 'ar t ic le 6 § 1 c o m m e n c e 

dès l ' i ns tan t où u n e p e r s o n n e se t rouve « a c c u s é e » ; il peu t s 'agir d 'une 

d a t e a n t é r i e u r e à la saisine de la j u r id i c t ion de j u g e m e n t , celle 

n o t a m m e n t de l ' a r r e s t a t ion , de l ' inculpat ion ou de l ' ouve r tu re de 

l ' enquê te p r é l i m i n a i r e . L ' « a c c u s a t i o n » , au sens de l 'a r t ic le 6 § 1, peu t se 

définir « c o m m e la not i f icat ion officielle, é m a n a n t de l ' au tor i t é 

c o m p é t e n t e , du r e p r o c h e d 'avoir accompl i u n e infract ion p é n a l e » , ce qui 

renvoie aussi à l ' idée de « répe rcus s ions i m p o r t a n t e s sur la s i t u a t i o n » du 

suspect ( a r r ê t H o z c c c. Pays-Bas du 22 mai 1998, Recueil 1998-III, p . 1100, 

§ 43 ; a r r ê t Eckle c. A l l e m a g n e du 15 ju i l le t 1982, sér ie A n° 51 , p . 33, § 73). 

Si la c a m p a g n e de p resse dont fait é t a t le r e q u é r a n t ne peu t ê t r e ass imi lée 

à pare i l le «no t i f i ca t ion» , tel est b ien le cas des pe rqu i s i t i ons effectuées le 

28 aoû t 1991 (Neubeck c. A l l e m a g n e , r e q u ê t e n° 9132/80, r a p p o r t de la 

C o m m i s s i o n du 12 d é c e m b r e 1983, D R 4 1 , p . 13). 

134. P a r a i l leurs , nul ne con te s t e q u e la pé r iode à p r e n d r e en 

cons idé ra t ion a pr is fin le 5 avril 1996, jour du p rononcé de l ' a r rê t de la 

C o u r de cassa t ion ( p a r a g r a p h e 55 c i -dessus) . 

135. Elle est donc de q u a t r e ans , sept mois et hu i t j o u r s . 

2. Caractère raisonnable de la durée de la procédure 

136. Le c a r a c t è r e r a i sonnab le de la d u r é e d ' une p r o c é d u r e s ' appréc ie 

suivant les c i r cons tances de la cause et eu é g a r d aux c r i t è res consacrés par 
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la j u r i s p r u d e n c e de la Cour , en pa r t i cu l i e r la complex i t é de l 'affaire, le 

c o m p o r t e m e n t du r e q u é r a n t et celui des a u t o r i t é s c o m p é t e n t e s (voir, 

p a r m i b e a u c o u p d ' a u t r e s , les a r r ê t s Pélissier et Sassi c. France [ G C ] , 

n" 25444/94, § 67, C E D H 1999-11, et Phil is c. G r è c e (n° 2) du 27 j u i n 1997, 

Recueil 1997JV , p . 1083, § 35) . 

137. La C o u r cons t a t e , tou t d ' abo rd , q u e l 'affaire é ta i t complexe . 

Les a u t o r i t é s jud ic i a i r e s é t a i en t saisies d ' u n e mul t ip l ic i té de faits 

m a t é r i e l s . C e t t e c i rcons tance et la n a t u r e m ê m e des p réven t ions 

nécess i t a i en t de la pa r t des p e r s o n n e s qu i i n s t ru i sa i en t l 'affaire un 

long t rava i l de r econs t i t u t i on des fai ts , de r a s s e m b l e m e n t des p reuves 

et de d é t e r m i n a t i o n , pour c h a c u n e des p e r s o n n e s p a r a i s s a n t 

impl iquées , des faits et des p réven t ions mis à l eur c h a r g e . T o u t cela 

exp l ique l ' a m p l e u r du dossier , a m p l e u r q u e M M . Mazy, S ta lpor t et 

J a v e a u ont e u x - m ê m e s mise en évidence d a n s leurs écr i ts d e v a n t la 

C o u r . E n o u t r e , l 'affaire soulevai t de dé l ica tes ques t ions de dro i t qu i , 

avan t de se poser aux r e q u é r a n t s puis à la C o u r de cassa t ion , ont dû 

recevoir u n e r éponse de la p a r t des a u t o r i t é s jud ic i a i r e s be lges . Enfin, 

les fonct ions exe rcées pa r c e r t a i n e s des p e r s o n n e s soupçonnées , d o n t 

M. H e r m a n u s l u i - m ê m e , i m p l i q u a i e n t de la p a r t des au to r i t é s de 

p o u r s u i t e la sa is ine d ' o r g a n e s du pouvoir législat i f aux fins de 

recevoir « l ' a u t o r i s a t i o n » de poursu iv re ou de les voir s t a t u e r sur u n 

éven tue l renvoi en j u g e m e n t . 

138. Q u a n t au c o m p o r t e m e n t de M. H e r m a n u s , a u c u n dé la i ne lui 

a p p a r a î t i m p u t a b l e . 

139. L ' e x a m e n de l 'affaire à la l u m i è r e des observa t ions des p a r t i e s n ' a 

p e r m i s de re lever a u c u n e pé r iode d ' inac t iv i té i m p u t a b l e aux a u t o r i t é s 

jud ic i a i r e s na t i ona l e s . Le r e q u é r a n t ne m e t d 'a i l leurs pas en cause la 

condu i t e de l 'affaire pa r ces a u t o r i t é s , mais con t e s t e leur décision 

d ' e x a m i n e r les faits mis à sa c h a r g e con jo in t emen t avec ceux mis à 

c h a r g e d ' a u t r e s p e r s o n n e s , i nvoquan t la connex i t é . D a n s l 'exercice de 

leur pouvoir d i s c r é t i onna i r e , les a u t o r i t é s jud ic i a i r e s p r i r e n t sans 

con te s t e le r i sque de r e t a r d e r le renvoi en j u g e m e n t de M. H e r m a n u s . 

Toutefo is , la c i r cons tance q u e les faits r ep rochés à M. J a v e a u et aux 

a u t r e s p r é v e n u s ava ien t é té révélés pa r la m ê m e in s t ruc t ion et 

l ' i n t e r d é p e n d a n c e des accusa t ions , re levées p a r la C o u r de cassa t ion d a n s 

son a r r ê t du 5 avril 1996 ( p a r a g r a p h e 55 ci -dessus) , pouva ien t 

r a i s o n n a b l e m e n t impose r de ne pas dis joindre les p réven t ions à c h a r g e 

du r e q u é r a n t du r e s t e du doss ier de l ' ins t ruc t ion . 

140. L 'a r t ic le 6 «p resc r i t la cé lér i té des p r o c é d u r e s jud ic i a i r e s , ma i s il 

consacre aussi le p r inc ipe , p lus g é n é r a l , d ' u n e bonne a d m i n i s t r a t i o n de la 

j u s t i c e » ( a r r ê t B o d d a e r t c. Be lg ique du 12 oc tobre 1992, série A n" 235-D, 

pp . 82-83, § 39) . D a n s les c i r cons tances de la cause , le c o m p o r t e m e n t des 

a u t o r i t é s jud ic i a i r e s se révèle compa t ib l e avec le j u s t e équi l ib re à m é n a g e r 

e n t r e les divers aspec ts de ce t t e ex igence f o n d a m e n t a l e . 
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141. P a r t a n t , il n 'y a pas eu violat ion de l 'ar t ic le 6 § 1 de la Conven t ion 

sur ce point . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 7 DE LA 

C O N V E N T I O N 

142. M M . C o ë m e et H e r m a n u s font valoir q u e l ' app l ica t ion de la loi 

nouvel le sur la p re sc r ip t ion a e m p o r t é violat ion de l 'ar t ic le 7 de la 

Conven t ion , ainsi libellé : 

« 1. Nul ne peut être condamné pour une action ou une omission cpii, au moment où 

elle a été commise, ne constituait pas une infraction d'après le droit national ou 

international. De même il n'est infligé aucune peine plus forte que celle qui était 

applicable au moment où l'infraction a été commise. 

2. Le présent article ne portera pas at teinte au jugement et à la punition d'une 

personne coupable d'une action ou d'une omission qui, au moment où elle a été 

commise, était criminelle d'après les principes généraux de droit reconnus par les 

nations civilisées. » 

143. Les r e q u é r a n t s a f f i rment q u e le pr incipe de l 'appl icat ion 

i m m é d i a t e de la nouvel le loi su r la p re sc r ip t ion et la volonté exp res se du 

l ég i s la teur imposa i en t à la C o u r de cassa t ion de c o n s t a t e r q u e la 

p resc r ip t ion de l 'act ion pub l ique , en ce qu i les conce rna i t , é ta i t acquise le 

22 février 1996, soit cinq ans ap rè s le fait i n t e r r u p t i f su rvenu le 22 février 

1991. O r , p a r son a r r ê t du 5 avril 1996, la cour a fait revivre et a pro longé 

u n déla i qu i é t a i t échu , ce qu i n 'es t pas possible , en c o n s i d é r a n t q u ' u n 

dé la i o r ig ina i re de cinq ans avai t pris cours le 30 n o v e m b r e 1989 vis-à-vis 

de M. C o ë m e et le 29 février 1988 à l ' égard de M. H e r m a n u s . Elle a en 

o u t r e i n t e r r o m p u u n e d e u x i è m e fois le dé la i de p resc r ip t ion , ce que 

p o u r t a n t l 'ar t ic le 22 du code d ' i n s t ruc t ion c r imine l l e ne p e r m e t pas , en 

p r e n a n t en cons idé ra t ion la d a t e du 10 j u i n 1992. Les r e q u é r a n t s en 

conc luen t q u e la C o u r de cassa t ion a ef fec t ivement app l iqué 

r é t r o a c t i v e m e n t l 'ar t icle 25 de la loi d u 24 d é c e m b r e 1993. C e l a a por té 

a t t e i n t e à l 'ar t icle 7 de la Conven t ion , d a n s la m e s u r e où la 

d é t e r m i n a t i o n de la pér iode p e n d a n t laque l le un fait peu t ê t r e puni 

concour t c e r t a i n e m e n t a u t a n t à la no t ion de « p e i n e » que la m e s u r e 

infligée en v e r t u de la loi à t i t r e de sanc t ion . L 'ar t ic le 7 consacre en effet 

le p r inc ipe de la prévis ibi l i té de l ' infract ion et de la pe ine , ce qui englobe la 

prévis ibi l i té de la r épress ion . 

144. Le G o u v e r n e m e n t comba t ces a l l éga t ions . Il fait valoir que 

l ' i n t e r p r é t a t i o n ex tens ive de l 'ar t icle 7 faite pa r les r e q u é r a n t s n 'es t pas 

c o m p a t i b l e avec son t ex t e . L ' a r t i c le 7 c o m p o r t e c e r t e s l ' in te rd ic t ion de la 

r é t roac t iv i t é ma i s ce t t e in t e rd ic t ion ne conce rne q u e les i nc r imina t ions et 

les pe ines , et ne s ' app l ique donc pas aux règles de p r o c é d u r e , n o t a m m e n t 

à la p resc r ip t ion . Suivre l ' i n t e r p r é t a t i o n des r e q u é r a n t s c o n s t i t u e r a i t un 
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grave obs tac le à la possibil i té pour les E t a t s d ' a s s u r e r les a d a p t a t i o n s 

nécessa i res des p r o c é d u r e s répress ives et de t en i r c o m p t e des s u r c h a r g e s 

des j u r id i c t i ons . A t i t r e subs id ia i re , le G o u v e r n e m e n t soulève q u e , m ê m e 

s'il fallait cons idé re r q u e l 'ar t ic le 7 conce rne é g a l e m e n t la p re sc r ip t ion en 

m a t i è r e p é n a l e , il a u r a i t p o u r seule p o r t é e d ' e m p ê c h e r q u e , une fois 

acqu i se , la p re sc r ip t ion de l 'ac t ion pub l ique soit r emise en ques t i on . 

C 'es t s e u l e m e n t d a n s u n tel cas qu ' i l y au ra i t r é t roac t iv i t é : la loi nouvel le 

devra i t en effet « r e m o n t e r d a n s le t e m p s » pa r r a p p o r t à son e n t r é e en 

v igueu r p o u r pouvoir m e t t r e à n é a n t une p resc r ip t ion acqu i se . O r r ien de 

tout cela ne s'est p rodui t en l 'espèce. Le 31 d é c e m b r e 1993, d a t e de 

l ' en t r ée en v igueu r de la loi nouvel le , la p re sc r ip t ion n ' é t a i t pas acquise 

selon les règles a n c i e n n e m e n t appl icables et la C o u r de cassa t ion a 

app l i qué à p a r t i r des faits l i t igieux le nouveau dé la i de p resc r ip t ion prévu 

p a r la loi d u 24 d é c e m b r e 1993. Il faut en effet re lever q u e la p resc r ip t ion 

c o n c e r n e non les faits mais la seule act ion p u b l i q u e . Elle relève des règles 

de p r o c é d u r e p o u r lesquel les u n e nouvel le loi p rodu i t i m m é d i a t e m e n t ses 

effets sur t ou t e s les p r o c é d u r e s en cours . 

145. La C o u r rappe l le q u e , c o n f o r m é m e n t à sa j u r i s p r u d e n c e , 

l 'ar t ic le 7 consacre n o t a m m e n t le pr inc ipe de la légal i té des dél i t s et des 

pe ines (nullum crimen, nulla poena sine lege). S'il i n t e rd i t en pa r t i cu l i e r 

d ' é t e n d r e le c h a m p d ' app l ica t ion des infrac t ions ex i s t an t e s à des faits 

qu i , a n t é r i e u r e m e n t , ne cons t i t ua i en t pas des infract ions , il c o m m a n d e 

en o u t r e de ne pas a p p l i q u e r la loi péna l e de m a n i è r e extens ive au 

d é t r i m e n t de l ' accusé , pa r e x e m p l e p a r ana log ie . Il s 'ensui t q u e la loi doit 

définir c l a i r e m e n t les infract ions et les pe ines qu i les r é p r i m e n t . C e t t e 

condi t ion se t rouve r emp l i e lorsque le jus t i c i ab le peu t savoir , à p a r t i r du 

libellé de la d isposi t ion p e r t i n e n t e et au besoin à l 'a ide de l ' i n t e r p r é t a t i o n 

qu i en est d o n n é e pa r les t r i b u n a u x , que ls ac tes et omiss ions e n g a g e n t sa 

r e sponsab i l i t é p é n a l e . 

La not ion de « d r o i t » («law») u t i l isée à l ' a r t ic le 7 co r re spond à celle de 

« lo i» qui f igure d a n s d ' a u t r e s a r t ic les de la C o n v e n t i o n ; elle englobe le 

droi t d 'or ig ine t a n t législat ive q u e j u r i s p r u d e n t i e l l e et impl ique des 

condi t ions qua l i t a t ives , e n t r e a u t r e s celles de l 'accessibi l i té et de la 

prévis ibi l i té ( a r r ê t s C a n t o n i c. F r a n c e du 15 n o v e m b r e 1996, Recueil 

1996-V, p. 1627, § 29, et S.W. et C.R. c. R o y a u m e - U n i du 22 n o v e m b r e 

1995, série A n" 335-B et 335-C, pp . 41-42, § 35, et pp. 68-69, § 33 , 

r e s p e c t i v e m e n t ) . La t âche qui i ncombe à la C o u r est donc de s ' a s su re r 

que , au m o m e n t où un accusé a c o m m i s l 'ac te qui a donné lieu aux 

p o u r s u i t e s et à la c o n d a m n a t i o n , il ex is ta i t u n e disposi t ion légale r e n d a n t 

l ' ac te pun i s sab le et q u e la pe ine imposée n ' a pas excédé les l imi tes fixées 

p a r ce t t e d ispos i t ion ( M u r p h y c. R o y a u m e - U n i , r e q u ê t e n" 4681/70, 

décision de la C o m m i s s i o n des 3 et 4 oc tobre 1972, Recuei l de décis ions 43 , 

p . 1). La no t ion de « p e i n e » pos sédan t une p o r t é e a u t o n o m e , la C o u r 

doi t , p o u r r e n d r e efficace la p ro tec t ion offerte p a r l 'ar t icle 7, d e m e u r e r 
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libre d 'a l le r au -de là des a p p a r e n c e s et a p p r é c i e r e l l e - m ê m e si une m e s u r e 

pa r t i cu l i è re s 'analyse au fond en une « p e i n e » au sens de c e t t e clause 

( a r r ê t Welch c. R o y a u m e - U n i du 9 février 1995, sér ie A n" 307-A, p. 13, 

§ 27). Si le t ex t e de la C o n v e n t i o n est le point de d é p a r t de ce t t e 

appréc ia t ion , la C o u r peu t ê t r e a m e n é e à se fonder sur d ' a u t r e s é l é m e n t s 

dont les t r a v a u x p r é p a r a t o i r e s . Eu é g a r d au but de la C o n v e n t i o n qu i est 

de p r o t é g e r des dro i t s concre t s et effectifs, elle p o u r r a auss i p r e n d r e en 

cons idé ra t ion le respec t d 'un équi l ibre e n t r e l ' in té rê t g é n é r a l et les droi t s 

f o n d a m e n t a u x de l ' individu ainsi q u e les concept ions p r éva l an t de nos 

j o u r s d a n s les E t a t s d é m o c r a t i q u e s (voir, n o t a m m e n t , l ' a r rê t Airey 

c. I r l ande du 9 oc tobre 1979, sér ie A n° 32, pp. 14-16, § 26, et l ' a r rê t 

G u z z a r d i c. I ta l ie du 6 n o v e m b r e 1980, sér ie A n° 39, pp. 34-35, § 95). 

146. La p resc r ip t ion peu t se définir c o m m e le droi t accordé p a r la loi à 

l ' a u t e u r d ' une inf rac t ion de ne plus ê t r e poursuivi ni j u g é après 

l ' é cou lemen t d ' un ce r t a in délai depu i s la r éa l i sa t ion des faits. Les délais 

de p resc r ip t ion , qu i sont un t r a i t c o m m u n aux sys t èmes j u r i d i q u e s des 

E t a t s c o n t r a c t a n t s , ont p lus ieurs f inal i tés , p a r m i lesquel les g a r a n t i r la 

sécur i t é j u r i d i q u e en fixant un t e r m e aux ac t ions et e m p ê c h e r une 

a t t e i n t e aux dro i t s de la défense qu i p o u r r a i e n t ê t r e c o m p r o m i s si les 

t r i b u n a u x é t a i en t appe lés à se p r o n o n c e r sur le f o n d e m e n t d ' é l é m e n t s de 

p reuve qu i s e r a i en t i ncomple t s en ra ison du t e m p s écoulé ( a r r ê t S tubb ings 

et a u t r e s c. R o y a u m e - U n i du 22 oc tobre 1996, Recueil 1996-FV, pp . 1502-

1503, § 51) . 

147. La C o u r cons t a t e q u e , d a n s son a r r ê t du 5 avril 1996, la C o u r de 

cassa t ion a n o t a m m e n t déc la ré é tabl is , à l ' égard de M M . C o ë m e et 

H e r m a n u s , des faits de faux et d ' u sage de faux, qual if ies de c r ime pa r 

le code péna l . En a d m e t t a n t des c i rcons tances a t t é n u a n t e s , elle a 

toutefois i m p r i m é à ces faits, c o m m e a u x a u t r e s faits qu ' e l l e a déc la rés 

é tab l i s , le c a r a c t è r e de déli t . En droi t be lge , la qual i f ica t ion de 

l ' infract ion se d é t e r m i n e non d ' a p r è s la pe ine app l icab le , mais d ' ap rès 

la pe ine a p p l i q u é e . C 'es t donc à la d a t e d u j u g e m e n t qu ' i l y a lieu de 

se p lacer p o u r fixer, en défini t ive, le dé la i de p re sc r ip t ion de l 'act ion 

pub l ique . D a n s ces condi t ions , la C o u r de cassa t ion a pr is en c o m p t e le 

déla i de p resc r ip t ion en m a t i è r e de dél i t . Ensu i t e , en faisant une 

app l ica t ion i m m é d i a t e de la loi du 24 d é c e m b r e 1993, la cour a e s t imé , 

ap r è s avoir c o n s t a t é q u e les faits déc la rés é tabl is n ' é t a i e n t pas prescr i t s 

à la d a t e de l ' en t r ée en v igueu r de la loi, q u e le déla i de p resc r ip t ion 

é ta i t de c inq ans à p a r t i r des fai ts , é v e n t u e l l e m e n t pro longé d 'un 

nouveau déla i de cinq ans à p a r t i r d ' u n ac te i n t e r r u p t i f r é g u l i è r e m e n t 

accompl i avan t l ' exp i ra t ion du p r e m i e r dé la i de cinq ans ( p a r a g r a p h e 57 

c i -dessus) . 

148. La C o u r note que la solut ion a d o p t é e pa r la C o u r de cassa t ion se 

fonde sur sa j u r i s p r u d e n c e selon laquel le les lois modi f ian t les règles de 

p re sc r ip t ion sont d é s o r m a i s cons idé rées , en Be lg ique , c o m m e des lois de 
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c o m p é t e n c e et de p r o c é d u r e . Dès lors, elle s ' inspire du pr inc ipe 

g é n é r a l e m e n t r e c o n n u selon l eque l , sauf d isposi t ions expresses en sens 

c o n t r a i r e , les lois de p r o c é d u r e s ' app l iquen t i m m é d i a t e m e n t aux 

p r o c é d u r e s en cours ( a r r ê t Brua l l a G ó m e z de la T o r r e p réc i t é , p . 2956, 

§ 3 5 ) . 

149. La p ro longa t ion du déla i de p resc r ip t ion in t rodu i t pa r la loi du 

24 d é c e m b r e 1993 et son app l ica t ion i m m é d i a t e p a r la C o u r de cassa t ion 

ont , c e r t e s , eu p o u r effet d ' é t e n d r e le dé la i d u r a n t lequel les faits 

pouva ien t ê t r e poursuivis et on t é té défavorables pour les r e q u é r a n t s , 

en dé jouan t n o t a m m e n t leurs a t t e n t e s . Pare i l le s i tua t ion n ' e n t r a î n e 

c e p e n d a n t pas u n e a t t e i n t e aux dro i t s g a r a n t i s pa r l 'ar t ic le 7 car on ne 

peu t i n t e r p r é t e r c e t t e disposi t ion c o m m e e m p ê c h a n t , p a r l'effet de 

l ' appl ica t ion i m m é d i a t e d ' u n e loi de p r o c é d u r e , un a l l o n g e m e n t des 

déla is de p re sc r ip t ion lorsque les faits r e p r o c h é s n 'on t j a m a i s é té 

p resc r i t s . 

La ques t ion d ' u n e éven tue l le a t t e i n t e à l 'ar t icle 7 pa r une disposi t ion 

qu i a u r a i t pour effet de faire r e n a î t r e la possibi l i té de s a n c t i o n n e r des faits 

devenus non pun i ssab les par l'effet d ' une p resc r ip t ion acquise est 

é t r a n g è r e a u cas d ' espèce et ne doit donc pas ê t r e e x a m i n é e d a n s la 

p r é s e n t e affaire, m ê m e si, c o m m e le sou t i en t M . H e r m a n u s , la C o u r de 

cas sa t ion a u r a i t , en ce qu i le conce rne , r e c o n n u un effet i n t e r r u p t i f à u n 

ac te qui n 'avai t pas cet effet au m o m e n t où il avai t é té posé. 

150. La C o u r cons t a t e q u e les r e q u é r a n t s , qu i ne pouva ien t ignore r 

q u e les faits r e p r o c h é s é t a i en t suscept ib les d ' e n g a g e r l eur responsab i l i t é 

p é n a l e , ont é té c o n d a m n é s pour des ac tes p o u r lesquels l 'ac t ion pub l ique 

n ' a j a m a i s é té é t e i n t e pa r p resc r ip t ion . Ces ac tes c o n s t i t u a i e n t des 

infract ions au m o m e n t où ils ont é té commis et les pe ines infligées ne 

sont pas plus for tes q u e celles qui é t a i e n t appl icables au m o m e n t des 

faits . Les r e q u é r a n t s n 'on t pas non p lus subi , du fait de la loi du 

24 d é c e m b r e 1993, un pré judice plus g r a n d q u e celui a u q u e l ils é t a i en t 

exposés à l ' époque où les infract ions furent c o m m i s e s (voir, mutatis 

mutandis, l ' a r rê t Welch préc i té , p . 14, § 34). 

151. P a r t a n t , les d ro i t s des in t é res sés au t i t r e de l 'ar t icle 7 de la 

C o n v e n t i o n n 'on t pas é té en f re in t s . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

152. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 
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A. Dommage 

/. M. Coëme 

153. M. C o ë m e aff irme q u e le pré judice m a t é r i e l r é s u l t a n t des 

violat ions a l l éguées de la Conven t ion s 'élève à 22 660 749 francs belges 

(BEF) , soit 20 544 024 B E F de p e r t e s de r evenus liées à ses act iv i tés de 

d é p u t é , de b o u r g m e s t r e et de consei l ler c o m m u n a l et à ses m a n d a t s au 

sein de trois sociétés qu ' i l ne pu t exe rce r e n t r e m a i 1996 et d é c e m b r e 

1998 ou j u i n 1999, et 2 116 725 B E F r e p r é s e n t a n t le m o n t a n t des 

a m e n d e s , confiscat ions et c o n d a m n a t i o n s civiles p rononcées , ainsi q u e les 

frais de l 'act ion pub l ique et les frais d ' e n r e g i s t r e m e n t . Il d e m a n d e 

é g a l e m e n t à la C o u r de p r e n d r e en c o m p t e ce r t a in s a v a n t a g e s r é s u l t a n t 

du m a n d a t de d é p u t é , sans c e p e n d a n t les chiffrer. Il expose q u e le lien de 

causa l i t é e n t r e le d o m m a g e et la violat ion de la C o n v e n t i o n est 

i ncon te s t ab le puisqu ' i l n ' au r a i t pas pu ê t r e c o n d a m n é si les g a r a n t i e s 

c o n t e n u e s d a n s la Conven t i on ava ien t é té r e spec t ée s . Il ne fait a u c u n e 

d e m a n d e au t i t r e du pré jud ice m o r a l . 

154. Selon le G o u v e r n e m e n t , le r e q u é r a n t n ' a pas d û m e n t prouvé 

l ' ex is tence d ' un pré jud ice m a t é r i e l . 

155. La C o u r n ' aperço i t pas de lien de causa l i t é e n t r e la viola t ion de 

l 'ar t icle 6 § 1 de la C o n v e n t i o n et le d o m m a g e m a t é r i e l . Elle ne peu t en 

effet spécu le r sur ce q u ' a u r a i t é té l ' issue d ' u n e p r o c é d u r e conforme à 

l 'ar t icle 6 § 1. P a r t a n t , elle r e j e t t e les p r é t e n t i o n s du r e q u é r a n t à ce t i t r e 

(voir, en d e r n i e r l ieu, Nikolova c. Bulgarie [ G C ] , n° 31195/96, § 73, C E D H 

1999-11, et D e m i r et a u t r e s c. T u r q u i e du 23 s e p t e m b r e 1998, Recueil 

1998-VI, p . 2660, § 63) . Elle e s t ime p a r a i l leurs q u ' e n l ' absence de 

d e m a n d e sur ce poin t , il n 'y a pas lieu d ' acco rde r de s o m m e au r e q u é r a n t 

au t i t r e du d o m m a g e m o r a l . 

2. M.Mazy 

156. M. Mazy affirme avoir subi , du fait des violat ions a l l éguées de la 

C o n v e n t i o n , u n i m p o r t a n t pré judice m a t é r i e l et m o r a l . Il précise q u e son 

p ré jud ice m a t é r i e l s 'élève à 7 369 768 BEF, soit 6 722 000 BEF de pe r t e s de 

r e v e n u s liées à son m a n d a t d ' a d m i n i s t r a t e u r - d i r e c t e u r au sein d 'une 

société qu' i l ne pu t poursu iv re du fait de sa c o n d a m n a t i o n et 647 768 

B E F r e p r é s e n t a n t le m o n t a n t des a m e n d e s , confiscat ions et t r ansac t ions 

avec les p a r t i e s civiles à la sui te de la c o n d a m n a t i o n p r o n o n c é e , ainsi que 

les frais de l 'act ion pub l i que et les frais d ' e n r e g i s t r e m e n t . Il ne d é t e r m i n e 

pa r con t re pas son pré jud ice m o r a l . 

157. Le G o u v e r n e m e n t e s t ime q u e ce r e q u é r a n t n ' a pas d û m e n t 

prouvé l ' exis tence d 'un pré judice m a t é r i e l . Il sou t i en t p a r a i l leurs que le 

p ré jud ice m o r a l q u e M. Mazy p r é t e n d avoir subi n 'es t pas su f f i s amment 

préc isé . 
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158. En l ' absence de l ien de causa l i t é e n t r e la viola t ion de l 'ar t ic le 6 

§ 1 de la Conven t i on et le d o m m a g e m a t é r i e l , la C o u r r e j e t t e les 

p r é t e n t i o n s du r e q u é r a n t à ce t i t r e ( p a r a g r a p h e 155 c i -dessus) . En 

r evanche , elle e s t i m e q u e M. Mazy a subi un tor t m o r a l ce r t a in d u fait 

des violat ions qu 'e l l e a cons t a t ée s . Vu son a m p l e u r , le s imple cons ta t de 

ces v iola t ions ne sau ra i t le c o m p e n s e r . C o m p t e t e n u des c i r cons tances 

de la cause , la C o u r décide d 'oc t royer , en équ i t é , la s o m m e de 300 000 

BEF à ce t i t r e . 

3. Les héritières de M. Stalport 

159. L ' épouse et les filles de M. S t a lpo r t e s t i m e n t q u e le pré judice 

m a t é r i e l subi pa r leur m a r i et pè r e s'élève à 68 680 BEF, soit le m o n t a n t 

de l ' a m e n d e et les frais de l 'act ion pub l ique qu ' i l a dû rég le r à la su i te de sa 

c o n d a m n a t i o n . Elles font aussi r e m a r q u e r qu ' i l n ' a pu poursu iv re ses 

m a n d a t s d ' a d m i n i s t r a t e u r d e d iverses sociétés , vu la pe ine qu i lui fut 

infligée. Elles exposen t q u e la c o m p a r u t i o n du r e q u é r a n t devan t la C o u r 

de cassa t ion a é té é p r o u v a n t e , q u e ce t t e ju r id ic t ion n 'ava i t pas 

c o m p é t e n c e p o u r j u g e r l ' in té ressé et q u e la p r o c é d u r e suivie n ' é t a i t pas 

r égu l i è re . En effet, le c a r a c t è r e excep t ionne l du procès , qui a d u r é plus 

de cinq mois , et sa forte m é d i a t i s a t i o n ont r édu i t la confiance q u ' a v a i e n t 

en lui ses r e l a t ions et ont fait obstacle à l 'exercice n o r m a l et sere in de ses 

act ivi tés d ' a d m i n i s t r a t e u r géné ra l , o u t r e les a t t e i n t e s po r t ée s à son 

h o n n e u r et à celui de ses p roches . Les ép reuves qu ' i l a t r ave r sées et sa 

c o n d a m n a t i o n ne sont pas é t r a n g è r e s à la d é g r a d a t i o n de son é ta t de 

s a n t é . L ' épouse et les filles de M . S ta lpor t d e m a n d e n t en conséquence 

l 'octroi d ' une sa t is fact ion é q u i t a b l e en r a p p o r t avec ces d o m m a g e s 

m a t é r i e l et mora l . Elles invi tent la C o u r à la fixer en équ i t é . 

160. Le G o u v e r n e m e n t fait valoir q u e l ' exis tence d ' un pré jud ice 

m a t é r i e l d a n s le chef de ce r e q u é r a n t n ' a pas é té d û m e n t p rouvée . 

Re levan t q u e seul le pré judice m o r a l subi p a r M. S ta lpor t peu t ê t r e pr is 

en c o m p t e , le G o u v e r n e m e n t c o n s t a t e d ' abord q u e ce d o m m a g e n ' a pas 

é té chiffré, ce qu i ne lui p e r m e t t a i t pas de se dé fendre u t i l e m e n t . Il 

sout ien t pa r a i l leurs q u e les a t t e i n t e s à l ' h o n n e u r et à la vie 

profess ionnel le , à suppose r q u e ce t t e d e r n i è r e soit d i s t inc te du pré jud ice 

m a t é r i e l a l l égué , r é s u l t e n t non des p r é t e n d u e s violat ions de la 

Conven t ion , mais de l ' ex is tence des p o u r s u i t e s et de la c o n d a m n a t i o n . 

Enfin, la m é d i a t i s a t i o n résu l t e de la q u a l i t é des p e r s o n n e s poursuiv ies et 

de la n a t u r e des faits r ep rochés . 

161. En l ' absence de lien de causa l i t é e n t r e la violat ion de l 'ar t icle 6 § 1 

de la C o n v e n t i o n et le d o m m a g e m a t é r i e l , la C o u r r e j e t t e les p r é t e n t i o n s 

faites à ce t i t r e ( p a r a g r a p h e 155 c i -dessus) . En r evanche , elle e s t i m e q u e 

M. S ta lpor t a subi u n tor t m o r a l ce r t a in du fait des violat ions qu 'e l l e a 

c o n s t a t é e s ( p a r a g r a p h e 158 c i -dessus) . C o m p t e t enu des c i r cons tances de 
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la cause , la C o u r décide d 'oc t royer , en é q u i t é , la s o m m e de 300 000 BEF à 

ce t i t r e . 

4. M. Hermanus 

162. M. H e r m a n u s aff irme avoir subi un i m p o r t a n t p ré jud ice m a t é r i e l 

en ra ison de frais r é s u l t a n t de l ' a r rê t du 5 avril 1996 l u i - m ê m e et de la 

p e r t e de r é m u n é r a t i o n s liées aux act ivi tés profess ionnel les qu ' i l n ' a pu 

poursu iv re à la su i te de l ' i n te rd ic t ion d ' exe rce r , p o u r un t e r m e de cinq 

ans , les d ro i t s é n u m é r é s à l 'ar t ic le 31 du code péna l . Il re lève q u e , du fait 

de ce t t e in t e rd ic t ion , il a p e r d u l ' ensemble des act iv i tés qu i cons t i t ua i en t 

sa vie profess ionnel le ( sec ré ta i re géné ra l du m i n i s t è r e de la C o m m u n a u t é 

f rançaise , consei l ler au Conse i l de la rég ion de Bruxe l les -cap i ta le , échevin , 

p r é s iden t de la S D R B et a d m i n i s t r a t e u r d ' une société) qu i lui avaient 

p r o c u r é , en 1995, des r evenus a n n u e l s de 8 679 619 BEF. Les a m e n d e s , 

frais de l 'act ion pub l ique et frais de photocopie r e p r é s e n t e n t , p o u r l eur 

p a r t , une s o m m e de 211 240 BEF. Il expose qu ' i l a en o u t r e subi u n 

pré judice m o r a l cons idé rab le r é s u l t a n t de la p e r t e , au moins t e m p o r a i r e , 

des fonctions qu' i l occupai t , du fait de la m é d i a t i s a t i o n i n t ense d u procès 

et d ' a t t a q u e s de ses adver sa i r e s pol i t iques . 

163. Le G o u v e r n e m e n t c o n t e s t e l ' exis tence d ' un pré judice m a t é r i e l 

d û m e n t p rouvée . Il en fait de m ê m e du pré jud ice m o r a l , non chiffré, e n 

se r é fé ran t aux cons idé ra t ions déve loppées q u a n t à l ' a t t e in t e à la vie 

profess ionnel le et à la m é d i a t i s a t i o n à p ropos du d o m m a g e m o r a l 

p r é t e n d u m e n t subi p a r M. S ta lpor t . 

164. En l ' absence de lien de causa l i t é e n t r e la violat ion de l 'ar t ic le 6 § 1 

de la C o n v e n t i o n et le d o m m a g e m a t é r i e l , la C o u r re je t t e les p r é t e n t i o n s 

du r e q u é r a n t à ce t i t r e ( p a r a g r a p h e 155 ci-dessus) . En r evanche , elle 

e s t ime q u e celui-ci a subi un tor t m o r a l c e r t a in , q u e le s imple cons ta t des 

violat ions ne sau ra i t c o m p e n s e r ( p a r a g r a p h e 158 c i -dessus) . D a n s les 

c i r cons tances de la cause , la C o u r décide d 'oc t royer , en é q u i t é , la s o m m e 

de 300 000 B E F à ce t i t r e . 

5. M.Javeau 

165. M. J a v e a u chiffre les divers pré judices m a t é r i e l s r é s u l t a n t des 

violat ions a l l éguées de la C o n v e n t i o n à 19000 000 BEF p o u r les p e r t e s de 

r evenus , 7 613 927 BEF p o u r les a m e n d e s , con t r ibu t ions , i n d e m n i t é s , 

confiscat ions, c o n d a m n a t i o n s civiles, frais de l 'ac t ion pub l ique et frais 

d ' e n r e g i s t r e m e n t p o u r lesque ls il avai t au 25 m a i 1999 effect ivement 

payé u n e s o m m e de 1 559 749 BEF, 606 745 BEF p o u r sa q u o t e - p a r t d ' une 

c o n d a m n a t i o n civile p rononcée à la su i te d ' u n e ac t ion engagée su r le 

f o n d e m e n t de l ' a r rê t de c o n d a m n a t i o n du 5 avril 1996, 182 307 BEF p o u r 

les frais de copie et pho tocopie du dossier répress i f et les frais de c i t a t ion 

de t é m o i n s , et 421 075 B E F p o u r des hono ra i r e s de c o m p t a b l e et exper t 
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fiscal, a u x q u e l s s 'a joute u n m o n t a n t de 39 654 441 BEF r e p r é s e n t a n t les 

s o m m e s dues au 25 m a i 1999 du fait d ' un r e d r e s s e m e n t fiscal a u q u e l il a 

é té p rocédé dès l 'or igine des pou r su i t e s . Il fait auss i é t a t d ' un pré jud ice 

mora l i n c o m m e n s u r a b l e , don t l ' éva lua t ion ne peu t ê t r e faite qu'ex aequo et 

bono et don t il laisse l ' appréc ia t ion à la C o u r . Il expose n o t a m m e n t qu ' i l a 

é té soc ia l emen t « a s s a s s i n é » du seul fait de son j u g e m e n t pa r la C o u r de 

cassa t ion où il a é té j u g é d a n s des condi t ions m é d i a t i q u e s , psychologiques 

et pub l iques inhab i tue l l e s . 

166. Le G o u v e r n e m e n t con t e s t e l ' exis tence d ' un pré jud ice m a t é r i e l et 

d ' un pré judice m o r a l (d 'a i l leurs non chiffré) d û m e n t p rouvée , en se 

r é fé ran t n o t a m m e n t aux cons idé ra t ions déve loppées q u a n t à la 

m é d i a t i s a t i o n à propos d u d o m m a g e m o r a l p r é t e n d u m e n t subi p a r 

M. S ta lpor t . 

167. En l ' absence de lien de causa l i t é e n t r e la violat ion de l 'ar t ic le 6 § 1 

de la Conven t i on et le d o m m a g e m a t é r i e l , la C o u r re je t t e les p r é t e n t i o n s 

du r e q u é r a n t à ce t i t r e ( p a r a g r a p h e 155 c i -dessus) . En r evanche , elle 

e s t ime q u e celui-ci a subi u n tor t m o r a l ce r t a in , q u e le s imple cons ta t des 

violat ions ne sau ra i t c o m p e n s e r ( p a r a g r a p h e 158 c i -dessus) . D an s les 

c i rcons tances de la cause , la C o u r décide d 'oc t royer , en é q u i t é , la s o m m e 

de 300 000 B E F à ce t i t r e . 

B. Frais et dépens 

1. M. Coëme 

168. L ' i n t é re s sé sollicite le r e m b o u r s e m e n t de la s o m m e de 

1 222 580 BEF p o u r les frais exposés devan t la commiss ion spéciale de la 

C h a m b r e des r e p r é s e n t a n t s et la C o u r de cassa t ion , et la s o m m e de 

229 510 B E F p o u r frais et d é p e n s d e v a n t la C o u r et la C o m m i s s i o n , soit 

un to ta l de 1452 090 BEF. 

169. Le G o u v e r n e m e n t e s t ime q u ' à défau t de d é m o n t r e r que les 

m o n t a n t s r é c l a m é s p o u r les frais d e v a n t la commiss ion spéciale de la 

C h a m b r e des r e p r é s e n t a n t s et la C o u r de cassa t ion a u r a i e n t é té exposés 

p o u r p r éven i r ou co r r ige r les violat ions a l l éguées de la Conven t ion , la 

d e m a n d e doi t ê t r e re je tée sur ce po in t . Il m e t auss i e n cause ce r t a ins 

frais et d é p e n s r é c l a m é s pour la p r o c é d u r e devan t les o r g a n e s de la 

Conven t i on et , n o t a m m e n t , des frais r é c l a m é s au t i t r e de la c o m p a r u t i o n 

à l ' aud ience du 2 m a r s 1999, a t t e i g n a n t un m o n t a n t global de 1 381,60 

francs français (FRF) . A son e s t i m e , ces frais sont t o t a l e m e n t 

i n d é p e n d a n t s des moyens mis en œ u v r e pour a s s u r e r le respec t des 

g a r a n t i e s conférées pa r la Conven t i on . D ' a u t r e s frais r é c l a m é s à ce t i t r e , 

plus p r é c i s é m e n t des m o n t a n t s de 1 200 F R F et 17 250 B E F et les s o m m e s 
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r e p r é s e n t a n t les frais de d é p l a c e m e n t , sont exagé ré s . Q u a n t aux a u t r e s 

s o m m e s r éc l am ée s , il s 'en r e m e t à la sagesse de la C o u r . 

170. Lorsque la C o u r c o n s t a t e u n e viola t ion de la C o n v e n t i o n , elle peu t 

accorder à un r e q u é r a n t le p a i e m e n t non s e u l e m e n t de ses frais et dépens 

d e v a n t les o rganes de la Conven t ion , mais auss i de ceux qu ' i l a engagés 

devan t les j u r id i c t ions na t iona le s p o u r p réven i r ou faire cor r iger p a r celles-

ci la violat ion (voir n o t a m m e n t l ' a r rê t H e r t e l c. Suisse du 25 aoû t 1998, 

Recueil 1998-VI, p . 2334, § 63) . En l 'espèce, la C o u r cons t a t e q u e le 

r e q u é r a n t n ' a pas exposé de tels frais et d é p e n s devan t la commiss ion 

spéciale de la C h a m b r e des r e p r é s e n t a n t s . P a r t a n t , il y a lieu d ' é c a r t e r la 

d e m a n d e sur ce poin t . En r evanche , les i nce r t i t udes c o n s t a t é e s en ce qui 

conce rne les règles rég i s san t la p r o c é d u r e devan t ê t r e suivie p a r la C o u r de 

cassa t ion ont c e r t a i n e m e n t e n t r a î n é , p o u r le r e q u é r a n t , c e r t a in s frais 

c o m p l é m e n t a i r e s au cours de ce t t e ins t ance . La C o u r e s t ime ra i sonnab le 

de lui oc t royer 2 0 0 0 0 0 BEF à ce t i t r e . M. C o ë m e est é g a l e m e n t habi l i té à 

d e m a n d e r le p a i e m e n t des frais et d é p e n s se r a p p o r t a n t aux p rocédure s 

d e v a n t la C o m m i s s i o n et la Cour , y compr i s p o u r la r édac t ion d ' u n e note 

su r le r è g l e m e n t a m i a b l e faite su r le f o n d e m e n t de l 'ar t ic le 38 § 1 b) de la 

Conven t i on . D u chef de ces p r o c é d u r e s , la Cour , s t a t u a n t en é q u i t é sur la 

base des é l é m e n t s en sa possession, lui accorde 200 000 B E F . 

2. M. Mazy 

171. Ce r e q u é r a n t sollicite le p a i e m e n t de 460 190 BEF pour ses frais 

et dépens devan t les o r g a n e s de la Conven t i on et de 1 000 000 BEF pour les 

frais et hono ra i r e s d e v a n t la C o u r de cassa t ion . 

172. Le G o u v e r n e m e n t r econna î t q u e ce r t a in s m o n t a n t s r é c l a m é s pa r 

le r e q u é r a n t p e u v e n t , à tout le moins p a r t i e l l e m e n t , conce rne r des moyens 

mis en œ u v r e p a r le r e q u é r a n t pour faire r e spec t e r la C o n v e n t i o n devant 

les ju r id i c t ions na t iona l e s . Le r e q u é r a n t est c e p e n d a n t r e s t é en défau t de 

d é m o n t r e r pare i l le re la t ion pour l 'essent ie l des frais qu ' i l p r é t e n d avoir 

engagés d e v a n t la C o u r de cassa t ion . D a n s sa no te sur la sat isfact ion 

équ i t ab l e du 29 ju i l le t 1999, le G o u v e r n e m e n t a é g a l e m e n t s o u t e n u que 

le r e q u é r a n t n ' é t a i t pas en m e s u r e de d e m a n d e r le r e m b o u r s e m e n t des 

frais et d é p e n s engagés devan t les o r g a n e s de la Conven t i on fau te de 

p rouver qu ' i l les avai t r é e l l e m e n t engagés , pu isqu ' i l n 'ava i t fourni q u ' u n e 

éva lua t ion de ceux-ci . 

173. En se r é f é r an t aux cons idé ra t ions déve loppées lors de l ' e x a m e n 

de la d e m a n d e de M. C o ë m e ( p a r a g r a p h e 170 c i -dessus) , la C o u r e s t ime 

q u e le r e q u é r a n t a n é c e s s a i r e m e n t dû s u p p o r t e r ce r t a in s frais 

c o m p l é m e n t a i r e s au cours de l ' ins tance devan t la C o u r d e cassa t ion au 

vu des l acunes c o n s t a t é e s en ce qu i conce rne la connex i t é et les règles 

r ég i s san t la p r o c é d u r e . S t a t u a n t en équ i t é c o m m e le veu t l 'ar t icle 41 de 

la Conven t ion , la C o u r lui a l loue la s o m m e de 300 000 B E F p o u r frais et 
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d é p e n s d e v a n t la C o u r de cassa t ion et la s o m m e de 460 000 BEF p o u r ses 

frais de r e p r é s e n t a t i o n devan t la C o m m i s s i o n puis la C o u r , que le 

r e q u é r a n t a d é m o n t r é avoir engagés en p r o d u i s a n t une no te d ' h o n o r a i r e s 

(voir, n o t a m m e n t , l ' a r rê t Z i m m e r m a n n et S t e ine r c. Suisse du 13 ju i l le t 

1983, sér ie A n " 66, p . 14, § 36). 

3. Les héritières de M. Stalpori 

174. L ' épouse et les filles de M. S ta lpor t d e m a n d e n t le p a i e m e n t de 

687 040 B E F pour ses frais et d é p e n s devan t les o r g a n e s de la C o n v e n t i o n 

et de 872 600 BEF p o u r les frais et hono ra i r e s d e v a n t la C o u r de cassa t ion . 

175. Le G o u v e r n e m e n t reconna î t q u e ce r t a in s m o n t a n t s r é c l a m é s p a r 

le r e q u é r a n t peuven t , à tout le moins p a r t i e l l e m e n t , c o n c e r n e r les moyens 

mis en œ u v r e pa r le r e q u é r a n t pour faire r e s p e c t e r la C o n v e n t i o n devan t 

les j u r id i c t ions na t iona les . Les hé r i t i è r e s de M. S ta lpor t sont c e p e n d a n t 

r e s t ée s en défaut de d é m o n t r e r pare i l le re la t ion pour une p a r t i e 

subs tan t i e l l e des frais qu ' e l l e s p r é t e n d e n t avoir é té e n g a g é s devan t la 

C o u r de cassa t ion . D a n s sa no te sur la sa t i s fac t ion équ i t ab l e du 29 ju i l le t 

1999, le G o u v e r n e m e n t a é g a l e m e n t s o u t e n u qu 'e l les n ' é t a i e n t fondées à 

d e m a n d e r q u e le r e m b o u r s e m e n t de 400 000 BEF au t i t r e des frais et 

d é p e n s engagés devan t les o r g a n e s de la Conven t i on faute de p rouve r 

qu ' i l avait ef fect ivement e n g a g é le r e s t e de la s o m m e pos tu l ée . Il fait 

aussi valoir q u e le m a n q u e de précis ion de la d e m a n d e et des pièces 

jus t i f ica t ives ne p e r m e t pas d ' a p p r é c i e r t a n t l 'objet q u e le bien-fondé et 

le c a r a c t è r e r a i sonnab le des s o m m e s r é c l a m é e s . 

176. En se r é f é r an t aux cons idé ra t ions déve loppées lors de l ' e x a m e n 

de la d e m a n d e de M. Mazy ( p a r a g r a p h e 173 ci-dessus) et s t a t u a n t en 

équ i t é c o m m e le veut l 'ar t icle 41 de la Conven t ion , la C o u r al loue la 

s o m m e de 3 0 0 0 0 0 BEF p o u r les frais et d é p e n s de M. S t a lpo r t devan t la 

C o u r d e cassa t ion et la s o m m e de 460 000 BEF pour les frais et d é p e n s 

devan t la C o m m i s s i o n puis la C o u r , p o u r lesquels u n e no te d ' h o n o r a i r e s 

a é té p r o d u i t e . 

4. M. Hermanus 

177. L ' i n t é re s sé sollicite le r e m b o u r s e m e n t de la s o m m e de 

2 6 4 4 8 0 B E F pour les frais et h o n o r a i r e s exposés p o u r la p r o c é d u r e 

devan t le Consei l de la région de Bruxe l les -cap i ta le , de la s o m m e de 

1 250 000 BEF p o u r l ' ins tance devan t la C o u r de cassa t ion et la s o m m e de 

497 547 BEF pour frais et d é p e n s devan t la C o u r et la C o m m i s s i o n , soit un 

to ta l de 2 012 027 BEF. 

178. Le G o u v e r n e m e n t e s t ime q u ' à dé fau t de d é m o n t r e r q u e les 

m o n t a n t s r é c l a m é s pour les frais devan t le Consei l de la région de 

Bruxe l les -cap i ta le et la C o u r de cassa t ion a u r a i e n t é té exposés p o u r 

p réven i r ou cor r iger les v iola t ions a l l éguées de la Conven t ion , la 
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d e m a n d e doit ê t r e re je tée sur ce poin t . En ce qu i conce rne les frais et 

d é p e n s p o u r la p r o c é d u r e d e v a n t les o r g a n e s de la C o n v e n t i o n , il relève 

q u e c e r t a i n e s d i l igences repr i ses d a n s une note d ' h o n o r a i r e s du 3 j anv ie r 

1997 y sont t o t a l e m e n t é t r a n g è r e s . Q u a n t aux a u t r e s s o m m e s r é c l a m é e s , 

il s 'en r e m e t à la sagesse de la C o u r . 

179. En se r é f é r an t a u x cons idé ra t ions déve loppées lors de l ' examen 

des d e m a n d e s de M M . C o ë m e et Mazy ( p a r a g r a p h e s 170 et 173 ci-

dessus) et s t a t u a n t en é q u i t é c o m m e le veut l 'ar t icle 41 de la Conven t ion , 

la C o u r é c a r t e la d e m a n d e re la t ive à la p r o c é d u r e devan t le Consei l 

de la rég ion de Bruxe l les -cap i ta le et a l loue à M. H e r m a n u s la s o m m e de 

300 000 BEF p o u r frais et d é p e n s devan t la C o u r de cassa t ion . A p r è s avoir 

pris en c o m p t e l ' a r g u m e n t du G o u v e r n e m e n t selon lequel ce r t a in s frais 

s e ra i en t é t r a n g e r s à la p r o c é d u r e devan t les o r g a n e s de la Conven t ion , 

elle oct roie la s o m m e de 460 000 BEF p o u r ceux engagés devan t la 

C o m m i s s i o n puis la C o u r . 

5. M.Javeau 

180. M . J a v e a u d e m a n d e le r e m b o u r s e m e n t de 1 119 270 BEF pour 

frais et h o n o r a i r e s d e v a n t la C o u r de cassa t ion et 573 973 BEF pour frais 

et d é p e n s d e v a n t les o r g a n e s de la Conven t ion , dont 23 973 BEF 

r e p r é s e n t e n t les frais de c o m p a r u t i o n à l ' audience du 2 m a r s 1999. 

181. Le G o u v e r n e m e n t e s t ime q u ' à dé fau t de d é m o n t r e r q u e les 

m o n t a n t s r é c l a m é s pour les frais devan t la C o u r de cassa t ion et les 

hono ra i r e s des q u a t r e conseils l ' ayant ass is té devan t c e t t e ju r id ic t ion 

a u r a i e n t é té exposés pour p réven i r ou cor r iger les violat ions a l l éguées de 

la C o n v e n t i o n , la d e m a n d e doit ê t r e r e j e t ée sur ce poin t . Il en va de m ê m e 

des frais et h o n o r a i r e s de ses t rois conseils d a n s la p r o c é d u r e à S t r a sbou rg , 

d a n s la m e s u r e où les é t a t s et hono ra i r e s de ces avocats p r é s e n t e n t 

exc lus ivement u n d é c o m p t e global , ne p réc i sen t n u l l e m e n t les 

p r e s t a t i o n s auxque l l e s ils se r a p p o r t e n t et ne d i s t i n g u e n t pas e n t r e les 

frais et h o n o r a i r e s . En ce qu i conce rne les frais liés à la c o m p a r u t i o n du 

2 m a r s 1999, ils ne sont pas con te s t é s . 

182. En se r é f é r an t aux cons idé ra t ions déve loppées lors de l ' examen 

de la d e m a n d e de M. Mazy ( p a r a g r a p h e 173 ci-dessus) et s t a t u a n t en 

équ i t é c o m m e le veut l 'ar t icle 41 de la C o n v e n t i o n , la C o u r al loue à 

M . J a v e a u la s o m m e de 300 000 BEF et la s o m m e de 460 000 BEF, pour 

r e s p e c t i v e m e n t les frais et d é p e n s devan t la C o u r de cassa t ion et ceux 

engagés p o u r sa r e p r é s e n t a t i o n devan t la C o m m i s s i o n puis la C o u r . 

C. Intérêts moratoires 

183. Selon les in fo rma t ions don t la C o u r d ispose , le t a u x d ' i n t é r ê t légal 

appl icable en Belg ique à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 7 % l 'an. 
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P A R C E S M O T I F S , L A C O U R 

1. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la 

Conven t i on à l ' égard de M. C o ë m e , en ce q u e l ' absence de loi 

d ' app l ica t ion rég i s san t la p r o c é d u r e d ' e x a m e n du bien-fondé des 

pou r su i t e s d i r igées con t r e les min i s t r e s en appl ica t ion de l 'ar t ic le 103 

de la C o n s t i t u t i o n l'a privé d 'un procès équ i t ab l e ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l ne s ' impose pas d ' e x a m i n e r les griefs t i rés à ce 

propos des p a r a g r a p h e s 2 et 3 de l 'ar t ic le 6 de la C o n v e n t i o n ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la 

Conven t i on dans la m e s u r e où la C o u r de cassa t ion n ' é t a i t pas u n 

t r ibuna l «é t ab l i p a r la loi» au sens de l 'ar t icle 6 pour e x a m i n e r les 

p o u r s u i t e s c o n t r e M M . Mazy, S ta lpor t , H e r m a n u s et J a v e a u ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l ne s ' impose pas d ' e x a m i n e r le gr ief t i ré à ce 

propos de l 'ar t icle 14 de la Conven t i on ; 

5. Dit, à l ' u n a n i m i t é , qu ' i l ne s ' impose pas d ' e x a m i n e r le gr ief d e 

M M . Mazy, S ta lpor t , H e r m a n u s et J a v e a u t iré de l ' absence de loi de 

p r o c é d u r e prise en app l ica t ion de l 'ar t ic le 103 de la C o n s t i t u t i o n ; 

6. Dit, p a r q u a t r e voix con t r e t rois , qu ' i l n 'y a pas eu violat ion de 

l 'ar t icle 6 § 1 de la Conven t i on du fait du refus de la C o u r de 

cassa t ion de s o u m e t t r e à la C o u r d ' a r b i t r a g e les ques t i ons 

préjudic ie l les re la t ives à la connex i t é et à l ' a l longement du dé la i de 

p resc r ip t ion ; 

7. Dit, à l ' u n a n i m i t é , qu ' i l ne s ' impose pas d ' e x a m i n e r le gr ief t i ré de 

l 'ar t ic le 13 d e la Conven t i on à p ropos d u refus de s o u m e t t r e à la 

C o u r d ' a r b i t r a g e les ques t i ons pré judic ie l les ; 

8. Dit, pa r q u a t r e voix c o n t r e t rois , qu ' i l n 'y a pas eu violat ion de 

l 'ar t icle 6 § 1 de la C o n v e n t i o n en ce qu i conce rne l ' a l légat ion que la 

C o u r de cassa t ion ne cons t i t ue ra i t pas u n t r i buna l i n d é p e n d a n t et 

i m p a r t i a l ; 

9. Dit, p a r q u a t r e voix con t r e t rois , qu ' i l n 'y a pas eu viola t ion d e 

l 'ar t icle 6 § 1 de la Conven t i on en ce qui conce rne l ' aud i t ion d e 

M. S t a l p o r t ; 

10. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 6 § 1 de la 

Conven t i on en ce qui conce rne la d u r é e de la p r o c é d u r e d ' e x a m e n 

des pou r su i t e s d i r igées con t r e M. H e r m a n u s ; 

M. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t icle 7 de la 

Conven t i on ; 



ARRÊT COËME ET AUTRES r . BELGIQUE 71 

12. Dit, à l ' u n a n i m i t é , que l 'E ta t d é f e n d e u r doit ve r se r d a n s les trois mois 

à c o m p t e r du j o u r où l ' a r rê t est devenu défini t i f c o n f o r m é m e n t à 

l 'ar t icle 44 § 2 de la C o n v e n t i o n 300 000 BEF (trois cent mille francs 

be lges) , p o u r le d o m m a g e m o r a l , à M. Mazy , à M. H e r m a n u s et à 

M. J a v e a u , ainsi q u ' a u x hé r i t i è r e s de M. S ta lpor t ; 

13. Dit, à l ' u n a n i m i t é , que l 'E ta t d é f e n d e u r doit ve r se r d a n s le m ê m e délai 

de t rois mois , p o u r frais et d é p e n s , 400 000 B E F ( q u a t r e cen t mille 

francs belges) à M. C o ë m e et 760 000 BEF (sept cent so ixan te mille 

francs belges) à M. Mazy, à M. H e r m a n u s et à M. J a v e a u , ainsi 

q u ' a u x hé r i t i è r e s de M. S ta lpor t ; 

14. Dit, à l ' u n a n i m i t é , q u e ces m o n t a n t s se ron t à ma jo re r d 'un in t é rê t 

s imple d e 7 % l 'an à c o m p t e r d e l ' exp i ra t ion dud i t dé la i et j u s q u ' a u 

v e r s e m e n t ; 

15. Rejette, à l ' u n a n i m i t é , les d e m a n d e s de sat is fact ion é q u i t a b l e pour le 

su rp lus . 

Fai t en f rançais , puis p rononcé en a u d i e n c e pub l ique au Pala is des 

Droi t s de l ' H o m m e , à S t r a s b o u r g , le 22 j u i n 2000. 

Erik FRIBERGH Chr i s t o s ROZAKIS 

Greffier P r é s i d e n t 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions sépa rées 

su ivan tes : 

- opin ion c o n c o r d a n t e de M. C o n f o r t i ; 

- op in ion en p a r t i e c o n c o r d a n t e et en p a r t i e d i s s iden te de M. B a k a ; 

- opin ion en p a r t i e d i s s iden te de M. Lorenzen , à laquel le se rallie 

M. Rozakis . 

C.L.R. 

E.F. 
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O P I N I O N C O N C O R D A N T E D E M. L E J U G E C O N F O R T I 

La seule p a r t i e de l ' a r rê t sur laquel le j e ne suis pas d ' accord avec la 

major i t é est le r a i s o n n e m e n t qu i a condui t celle-ci à d i s t i n g u e r la 

posi t ion de M. C o ë m e de celle des a u t r e s r e q u é r a n t s . 

A m o n avis, l ' é l émen t essent ie l qui e m p o r t e violat ion de l 'ar t icle 6 de la 

Conven t i on d a n s ce t t e affaire, en ce qu i conce rne t a n t la p r o c é d u r e 

app l i quée à M. C o ë m e q u e l ' appl ica t ion du pr incipe de la connex i t é aux 

a u t r e s r e q u é r a n t s , est l ' absence , lors du d é r o u l e m e n t du procès devan t la 

C o u r de cassa t ion , d ' u n e loi d ' app l ica t ion de l 'ar t icle 103 de la 

C o n s t i t u t i o n . 

Il est vrai q u e , en ce qu i conce rne M. C o ë m e , l 'ar t ic le 103 prévoyai t déjà 

la c o m p é t e n c e de la C o u r de cassa t ion . Il est v ra i aussi q u e , c o m p t e t enu 

de la doc t r ine et des c o m m u n i c a t i o n s fai tes pa r le p r o c u r e u r g é n é r a l aux 

consei ls de ce r t a in s des r e q u é r a n t s , ceux-ci pouva ien t s ' a t t e n d r e à ce q u e 

la p r o c é d u r e c r imine l le o r d i n a i r e leur fût a p p l i q u é e . Toutefo is , d a n s un 

pays d e d ro i t codifié c o m m e la Be lg ique - où les règ les de p r o c é d u r e 

re lèvent e s s en t i e l l emen t de la c o m p é t e n c e du l ég i s la teur et où, depu i s 

plus d ' un siècle et demi , le C o n s t i t u a n t invite le l ég i s l a t eu r à a d o p t e r des 

règles à suivre p o u r la mise en accusa t ion et le j u g e m e n t des min i s t r e s -

on ne peu t conc lure q u e la p r o c é d u r e é ta i t p révue p a r la loi. Di re q u e , pour 

M. C o ë m e , il s 'agissait s i m p l e m e n t d ' une q u e s t i o n d ' éga l i t é des a r m e s et 

d ' équ i t é de la p r o c é d u r e , c 'est bana l i s e r l 'aspect le plus i m p o r t a n t de 

l 'affaire. 

Qu ' i l soit clair q u e j e n ' e n t e n d s pas pa r là q u e , en t a n t q u e tel le , la C o u r 

de cassa t ion de Be lg ique , à laque l le j e po r t e tou t m o n respec t , n ' e s t pas u n 

t r i b u n a l é tab l i p a r la loi. Il est évident q u e la condi t ion «é t ab l i p a r la loi», 

imposée pa r l 'ar t ic le 6 § 1 de la C o n v e n t i o n , n ' e s t pas r emp l i e si, b ien q u e 

le t r i buna l soit l é g a l e m e n t cons t i t ué , les règles de p r o c é d u r e à app l ique r 

d a n s un cas d ' e spèce ne sont pas p révues pa r la loi, c o m m e no t r e C o u r l'a 

c o n s t a t é à p ropos de la connex i t é . 

J ' e s t i m e pour conclure q u e , pas plus q u e les a u t r e s r e q u é r a n t s j u g é s en 

v e r t u du pr inc ipe de connex i t é , M. C o ë m e n ' a é té j u g é p a r un t r ibuna l 

é tab l i pa r la loi a u sens de l 'ar t icle 6. 
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O P I N I O N E N P A R T I E C O N C O R D A N T E 

E T E N P A R T I E D I S S I D E N T E D E M. L E J U G E BAKA 

(Traduction) 

J e souscris e n t i è r e m e n t à l 'opinion c o n c o r d a n t e de M. Confor t i selon 

laque l le les règles p rocédu ra l e s devan t ê t r e app l i quées p a r la C o u r d e 

cassa t ion en Be lg ique n ' é t a i e n t pas é t ab l i e s en l 'espèce. J ' e s t i m e aussi 

q u e , du fait de ce dé fau t p rocédu ra l , M. C o ë m e n 'a pas é t é j u g é pa r un 

t r i b u n a l é tab l i pa r la loi a u sens de l 'ar t ic le 6 § 1 de la C o n v e n t i o n . Sa 

posi t ion à cet éga rd ne se d i s t ingua i t pas de celle des a u t r e s r e q u é r a n t s . 

J e fais toutefois é g a l e m e n t m i e n n e l 'opinion d i s s iden te de M. Lorenzen , 

rejoint pa r M. Rozakis . Si la C o u r j u g e q u ' u n t r i buna l na t iona l ne peu t 

ê t r e r é p u t é é tab l i p a r la loi, au sens de l 'ar t ic le 6 § 1, soit pa rce qu ' i l 

n ' é ta i t pas l é g a l e m e n t cons t i t ué , soit — c o m m e c'est le cas en l 'espèce — 

parce q u e sa p r o c é d u r e n ' é t a i t p a s é t ab l i e , ce cons t a t d i spense 

d ' e x a m i n e r plus avan t les a u t r e s griefs t i rés de l 'ar t icle 6 § 1. C 'es t la 

ra ison pour laquel le j ' a i voté con t r e la ma jo r i t é sur les po in t s 6, 8 et 9 du 

disposi t i f de l ' a r rê t . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M. L E J U G E L O R E N Z E N , À L A Q U E L L E S E R A L L I E 

M . L E J U G E R O Z A K I S 

(Traduction) 

J e souscr is a u c o n s t a t de la ma jo r i t é figurant a u p a r a g r a p h e 108 d e 

l ' a r rê t : la connex i t é n ' é t a n t pas p révue p a r la loi, la C o u r de cassa t ion 

n ' é t a i t pas un t r i buna l «é t ab l i p a r la loi» au sens de l 'ar t icle 6 de la 

Conven t i on pour e x a m i n e r les pou r su i t e s con t r e M. Mazy, M. S t a lpo r t , 

M. H e r m a n u s et M. J a v e a u . 

La C o u r a j u g é d a n s un ce r t a in n o m b r e d ' a r r ê t s q u e si une viola t ion de 

l 'ar t ic le 6 § 1 est c o n s t a t é e a u mo t i f q u ' u n t r i b u n a l n ' é t a i t p a s 

i n d é p e n d a n t et i m p a r t i a l , il ne s ' impose pas d ' e x a m i n e r d ' a u t r e s griefs 

t i rés de l 'ar t icle 6 r e l a t i v e m e n t à la p r o c é d u r e suivie devan t le t r i buna l 

en ques t ion (voir, p a r e x e m p l e , les a r r ê t s F indlay c. R o y a u m e - U n i du 

25 février 1997, Recueil des arrêts et décisions 1997-1, pp . 282-283, § 80, et 

Incal c. T u r q u i e du 9 j u i n 1998, Recueil 1998-IV, p. 1573, § 74). 

C e t t e j u r i s p r u d e n c e s ' app l ique a fortiori, d ' a p r è s moi , aux s i t ua t ions où 

une violat ion de l 'ar t icle 6 § 1 est c o n s t a t é e au mot i f q u e le t r i buna l ne 

rempl i s sa i t pas les condi t ions pour ê t r e r é p u t é «é t ab l i pa r la loi». E n 

c o n s é q u e n c e , j ' e s t i m e qu' i l n ' é t a i t pas nécessa i re d ' e x a m i n e r les 

a l l éga t ions de v io la t ion de l 'ar t ic le 6 § 1 figurant sous les sect ions I. B. 

(ques t ions préjudic ie l les à la C o u r d ' a r b i t r a g e ) , I. C . (ques t ion de savoir 

si la C o u r de cas sa t ion é ta i t un t r i buna l i n d é p e n d a n t et i m p a r t i a l ) et I. D. 

(ques t ion de savoir si l 'u t i l i sa t ion c o m m e p reuve de l ' audi t ion de 

M. S ta lpor t du 16 m a r s 1994 a enfre in t le dro i t d e ce d e r n i e r à u n procès 

é q u i t a b l e ) . Le gr ief de M. H e r m a n u s re la t i f à la d u r é e de la p r o c é d u r e 

soulève d ' a u t r e p a r t u n e q u e s t i o n non couver te p a r le cons ta t selon 

lequel la C o u r de cassa t ion ne pouvai t ê t r e cons idé rée c o m m e « é t a b l i e 

p a r la loi» en l ' espèce . Toutefo is , p o u r les mot i fs e x p r i m é s d a n s l ' a r rê t , 

j ' e s t i m e é g a l e m e n t qu ' i l n'y a pas eu violat ion de l 'ar t icle 6 § 1 à cet éga rd . 
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SUMMARY1 

Procedural rules not established beforehand 
Special procedure followed for prosecution of a minister also applied to 
persons who were not ministers 
Extension of the limitation period 

Article 6 § 1 

Fair trial - Criminal proceedings - Procedural rules not established beforehand - Principle that 
criminal procedure must be laid down by written law - Equality of arms - Tribunal established 
by law - Concept of"tribunal" - Special procedure followed for prosecution of a minister also 
applied to persons who were not ministers - Application of the connection rule - Possibility of 
extending the jurisdiction of the Court of Cassation not prescribed by law - Refusal to refer an 
application for a preliminary ruling to another national authority - Decision not arbitrary — 
Independent and impartial tribunal - Independence and impartiality of Court of Cassation -
Role of the Principal Public Prosecutor at the Court of Cassation 

Article 7 

Principle that offences and the relevant penalties must be defined by written law - Extension of 
the limitation period - Code of Criminal Procedure - Immediate application of a law -
Foreseeability that conduct will constitute an offence 

* 
* * 

In 1994 the Principal Public Prosecutor asked the House of Representatives to lift 
the parliamentary immunity of Mr Coemc, who was implicated while he was a 
government Minister in certain illegal activities of an association commissioned 
to carry out market research and organise opinion polls. Pursuant to Article 103 
of the Constitution, concerning prosecution of ministers, the House of 
Representatives decided to commit Mr Coeme for trial in the Court of Cassation, 
sitting as a full court, as the only court empowered by Article 103 to try a minister. 
The other applicants, Mr Mazy, Mr Stalport, Mr Hermanus and Mr Javeau, were 
prosecuted under the same procedure, in the Court of Cassation, under a rule in 
the Code of Criminal Investigation requiring the joinder of connected cases, even 
though none of them was a minister. At the hearing on 5 February 1996 it was 
announced that the procedure followed would be the ordinary criminal 
procedure. The Court of Cassation dismissed Mr Coeme's objection that, as no 
legislation to implement Article 103 of the Constitution bad been enacted, it had 
laid down its own rules of procedure. On 12 February 1996 the Court of Cassation 
delivered an interlocutory judgment in which it declared that it had been lawfully 

1. This summary by the Registry does not bind the Court. 
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seized and had jurisdiction and that the rules governing the ordinary criminal 
procedure would be applied only in so far as they were compatible with the 
provisions governing the procedure in the Court of Cassation sitting as a full 
court. It later refused to submit to the Administrative Jurisdiction and Procedure 
Court two applications for preliminary rulings. The first of these concerned the 
connection rule laid down in the Code of Criminal Investigation and applied in 
the present case; the second concerned the application in the proceedings of new 
legislation - the Law of 24 December 1993 - increasing the limitation period for 
less serious indictable offences from three to five years. The Court of Cassation 
gave judgment in April 1996, finding the applicants guilty and imposing various 
sentences on them. 

Held 
(1) Article 6 §§ 1, 2 and 3 (b), Article 13 and Article 14: It was appropriate to 
examine the complaints in the light of paragraph 1 of Article 6, taken together, 
where necessary, with its other paragraphs and the other Articles mentioned, 
(a) On the failure to enact legislation to implement Article 103 of the 
Constitution: 
(i) Case of Mr Coeme: Organisation of the judicial system could not be left to the 
discretion of the executive or the judicial authorities but should be governed by 
statute. The Belgian Court of Cassation was a "tribunal established by law" within 
the meaning of Article 6. No legislation implementing Article 103 of the 
Constitution had been in force when the applicants stood trial in the Court of 
Cassation, but Mr Coeme, assisted by his lawyers, could not have been unaware 
that the procedure of the ordinary criminal courts would probably be followed; 
moreover, that had been confirmed by the Court of Cassation as soon as the trial 
opened on 5 February 1996. However, the rules governing the procedure of the 
ordinary criminal courts could not be adopted as such by the Court of Cassation 
sitting as a full court, and the Court of Cassation had announced that they would 
be applied only in so far as they were compatible with the procedural rules 
applicable in cases before it. As a result, the parties had been unable to ascertain 
in advance all the details of the procedure which would be followed or to foresee in 
what way the Court of Cassation would amend or modify the provisions governing 
the normal conduct of a criminal trial. The Court of Cassation had iherefore 
introduced an element of uncertainty which had made the task of the defence 
difficult. But the principle that the rules of criminal procedure must be laid down 
by law imposed requirements regarding the conduct of proceedings, with a view to 
guaranteeing a fair trial, which entailed respect for equably of arms. The primary 
purpose of procedural rules was to protect the defendant against any abuse of 
authority and it was therefore the defence which was the most likely to suffer from 
the lack of procedural rules established beforehand. The resulting uncertainty had 
placed Mr Coeme at a considerable disadvantage vis-a-vis the prosecution, and that 
had deprived him of a fair trial for the purposes of Article 6 § 1. 

Conclusion: violation (unanimously). 
The Court held unanimously that it was not necessary to rule on the alleged 
violation of paragraphs 2 and 3 (b) of Article 6. 
(ii) Case of the other applicants: Organisation of the judicial system and 
jurisdiction in criminal cases could not be left to the discretion of the judicial 
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authorities. At the material time neither the Constitution nor statute law gave the 
Court of Cassation jurisdiction to try persons other than government ministers, 
and there was no provision extending the Court of Cassation's jurisdiction to 
defendants other than ministers for offences connected with those for which 
ministers were standing trial. Application of the rules on connected cases, 
prescribed by the Code of Criminal Investigation, was admittedly foreseeable in 
the light of the teachings of legal theory and case-law. However, those indications 
cotdd not justify the conclusion in the present case that the rule on connection was 
"established by law", especially since the Court of Cassation, the supreme Belgian 
judicial authority, had itself referred to Article 103 of the Constitution rather than 
the Code of Criminal Investigation or the Judicial Code. Since the connection rule 
was not established by law, the Court considered that the Court of Cassation could 
not be considered a tribunal "established by law" within the meaning of Article 6 
§ 1 to try the other four applicants. 
Conclusion: violation (unanimously). 
The Court held unanimously that it was not necessary to rule on the alleged 
violation of Article 14 or to examine the complaint of Mr Mazy, Mr Stalport, 
Mr Hermanus and Mr Javeau about the fact that no procedural legislation had 
been enacted pursuant to Article 103 of the Constitution. 
(b) On the refusal to refer the applications for a preliminary ruling to the 
Administrative Jurisdiction and Procedure Court: The Convention did not 
guarantee, as such, a right to have a case referred by a domestic court to another 
national or international authority for a preliminary ruling. The right to have a 
preliminary question referred to a court was not absolute, even where a 
particular field of law could be interpreted only by a court designated by statute 
and where the legislation concerned required other courts to refer to that court, 
without reservation, all questions relating to that field. However, it was not 
completely impossible that, in certain circumstances, refusal by a domestic court 
trying a case at final instance might infringe the principle of fair trial, in particular 
where such refusal appeared to be tainted by arbitrariness. But that had not been 
the position in the present case, since the Court of Cassation had taken account of 
the applicants' complaints and of their request for preliminary questions to be 
submitted to the Administrative Jurisdiction and Procedure Court. It had then 
ruled on the matter in decisions grounded on sufficient reasons which were not 
arbitrary. 
Conclusion: no violation (four votes to three). 
The Court held unanimously that it was not necessary to examine the complaint 
under Article 13. 
(c) On the independence and impartiality of the Court of Cassation: In the 
present case there was no justification for the applicants' concerns about the 
existence of certain relations of subjection or dependency between the Court of 
Cassation and its Principal Public Prosecutor's Office. 
Conclusion: no violation (four votes to three). 
(d) On the interview with Mr Stalport: It did not appear from the circumstances 
of the case that in order to establish Mr Stalport's guilt the Court of Cassation had 
made use of evidence obtained by coercion or pressure or in breach of the right not 
to incriminate oneself. 
Conclusion: no violation (four votes to three). 
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(2) Article 6 § 1: The Court held unanimously that there had been no violation of 
Article 6 § 1 as regards the length of the proceedings against Mr Hermanus. 
(3) Article 7: In applying to the offences in issue the new limitation period 
prescribed by the Law of 24 December 1993, the Court of Cassation had ensured 
respect for the generally recognised principle that, save where expressly provided 
to the contrary, procedural rules applied immediately to proceedings that were 
already under way. The extension of the limitation period brought about by the 
Law of 24 December 1993 and its immediate application by the Court of 
Cassation had, admittedly, prolonged the period of time during which 
prosecutions could be brought in respect of the offences concerned, and had 
detrimentally affected the applicants' situation. However, Article 7 could not be 
interpreted as prohibiting an extension of limitation periods through the 
immediate application of a procedural law where the relevant offences had never 
become subject to limitation. The acts concerned had constituted criminal offences 
at the time when they were committed and the penalties imposed had not been 
heavier than those applicable at the material time. Nor had the applicants 
suffered, on account of the Law of 24 December 1993, greater detriment than 
they would have faced at the time when the offences were committed. 
Conclusion: no violation (unanimously). 

Article 41: The Court could not speculate as to what the outcome of proceedings 
compatible with Article 6 § 1 might have been, but considered that the non-
pecuniary damage which the applicants had undoubtedly suffered could not be 
made good by the mere finding of the Convention violations; it therefore made 
awards under that head and granted the applicants a sum for costs and expenses. 
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In the case of Coeme and Others v. Belgium, 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r C . L . ROZAKIS , President, 
M r A . B . BAKA, 

M r B . C O N F O R T I , 

M r s F . T U L K E N S , 

M r P . LORENZEN, 

Mrs M. TSATSA-NIKOLOVSKA, 

M r E. LEViTSjudges, 
a n d M r E. FRIBERGH, Section Registrar, 

H a v i n g de l i be r a t ed in p r iva te on 30 M a r c h , 6 Apri l and 30 May 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in five app l ica t ions (nos. 32492/96, 32547/96, 
32548/96, 33209/96 a n d 33210/96) aga ins t the Kangdom of Be lg ium 
lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n Righ t s ("the 
C o m m i s s i o n " ) u n d e r fo rmer Ar t ic le 25 of the C o n v e n t i o n for the 
P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s ("the 
C o n v e n t i o n " ) by five Be lg ian na t iona l s . 

T h e first of t he se appl ica t ions was lodged by M r G u y C o e m e on 23 Ju ly 
1996 a n d r eg i s t e r ed on 2 A u g u s t 1996 u n d e r file no. 32492/96. Before the 
C o u r t the appl ican t was r e p r e s e n t e d by M r P. L a m b e r t , of t he Brussels 
Bar . 

T h e second appl ica t ion was lodged by M r J e a n - L o u i s Mazy on 1 Augus t 
1996 a n d r eg i s t e r ed on 7 A u g u s t 1996 u n d e r file no. 32547/96. Before the 
C o u r t t he app l ican t was r e p r e s e n t e d by M r O. Klees , of the Brusse l s Bar. 

T h e th i rd appl ica t ion was original ly lodged by M r J e a n - L o u i s S ta lpor t 
on 5 A u g u s t 1996 and r eg i s t e r ed on 7 A u g u s t 1996 u n d e r file no. 32548/96. 
M r S ta lpor t d ied on 7 M a y 1997. By a l e t t e r of 4 J u l y 1997 his wife, born in 
1951, a n d his d a u g h t e r s , bo rn in 1976 a n d 1979, who a re all t h r e e Belgian 
na t i ona l s and a r e his sole he i r s , a n n o u n c e d t he i r i n t e n t i o n of p u r s u i n g the 
app l ica t ion a n d d e s i g n a t e d as t he lawyers w h o would r e p r e s e n t t h e m the 
counse l chosen by the i r l a t e h u s b a n d a n d f a the r - M r J . C r u y p l a n t s , 
M r R. De B a e r d e m a e k e r a n d M r O . Louppe , of t he Brusse ls Bar . 

T h e four th app l i ca t ion was lodged by M r A u g u s t e M e r r y H e r m a n u s on 
8 Augus t 1996 and r eg i s t e r ed on 27 S e p t e m b e r 1996 u n d e r file 
no. 33209/96. Before the C o u r t the app l ican t was r e p r e s e n t e d by 
Ms N . C a h e n , M s F. M a u s s i o n and M r R. de Beco, of the Brussels Bar . 
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T h e fifth app l ica t ion was lodged by M r C a m i l l e J a v e a u on 31 J u l y 1996 
and r eg i s t e r ed on 27 S e p t e m b e r 1996 u n d e r file no. 33210/96. Before t he 
C o u r t t he app l ican t was r e p r e s e n t e d by M r T . D e l a h a y e , M r P. M a y e n c e , 
Ms M.-F. Dubuffe t a n d M r P. E r k e s , of the Brusse ls Bar . 

T h e Belg ian G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by 
the i r Agen t , M r C. Debru l l e , D i r ec to r of A d m i n i s t r a t i o n a t t he Min i s t ry 
of J u s t i c e . 

Relying on Art ic les 6, 7 13 a n d 14 of the Conven t ion , t he app l i can t s 
compla ined of c r imina l p roceed ings b r o u g h t aga ins t t h e m in Be lg ium. 
M r C o e m e , who was a g o v e r n m e n t m i n i s t e r at t he t i m e w h e n the 
offences wi th which he was c h a r g e d were c o m m i t t e d , was c o m m i t t e d for 
t r ia l in the C o u r t of C a s s a t i o n p u r s u a n t to Art ic le 103 of t he C o n s t i t u t i o n , 
as worded before t he cons t i t u t i ona l revision of 12 J u n e 1998, which 
provided t h a t only t he C o u r t of Cas sa t i on , s i t t ing as a full cour t , was 
e m p o w e r e d to t ry min i s t e r s . T h e o t h e r app l i can t s were c o m m i t t e d for 
t r ial in the s a m e cour t on accoun t of t h e connec t ion b e t w e e n the offences 
they had b e e n c h a r g e d wi th a n d those of which M r C o e m e stood accused. 
O n 5 Apri l 1996 the C o u r t of C a s s a t i o n convicted all five app l i can t s . 

2. O n 7 Apr i l 1997 the C o m m i s s i o n dec ided to give not ice of the 
appl ica t ions to t he G o v e r n m e n t . 

W i t h r e g a r d to the first appl ica t ion , t he C o m m i s s i o n invited t h e 
G o v e r n m e n t to s u b m i t the i r observa t ions on the compla in t conce rn ing 
the lack of i m p l e m e n t i n g legis la t ion govern ing t r ia l p r o c e d u r e in the 
C o u r t of C a s s a t i o n and those based on the fact t h a t the C o u r t of 
Cas sa t i on , app ly ing Art ic le 21 of t he Law of 17 Apri l 1978, as a m e n d e d by 
Art ic le 25 of t he Law of 24 D e c e m b e r 1993, had re t rospec t ive ly appl ied 
Art ic le 103 of t h e C o n s t i t u t i o n , as a m e n d e d on 5 May 1993, and had 
e x t e n d e d the scope of the t r ia l to include offences a n d cha rges not 
covered by t h e c o m m i t t a l decis ion of the H o u s e of R e p r e s e n t a t i v e s . T h e 
G o v e r n m e n t s u b m i t t e d t he i r obse rva t ions on 25 S e p t e m b e r 1997 a n d the 
app l ican t repl ied on 12 N o v e m b e r 1997. 

In connec t ion wi th its e x a m i n a t i o n of t he second app l ica t ion , t he 
C o m m i s s i o n invi ted the G o v e r n m e n t to submi t t he i r obse rva t ions on the 
compla in t s conce rn ing the decis ion to c o m m i t the app l ican t for t r ia l in the 
C o u r t of C a s s a t i o n even t h o u g h he h a d never held office as a m i n i s t e r a n d 
the fact t ha t t h e r e was no i m p l e m e n t i n g legis la t ion gove rn ing t r ia l 
p r o c e d u r e in t he C o u r t of C a s s a t i o n , t he compla in t t h a t the appl ican t 
had not h a d a d e q u a t e t ime a n d facilities for the p r e p a r a t i o n of his 
defence a n d the compla in t based on the refusal to s u b m i t a p r e l i m i n a r y 
ques t i on to t he A d m i n i s t r a t i v e Ju r i sd i c t i on and P r o c e d u r e C o u r t . T h e 
G o v e r n m e n t s u b m i t t e d t he i r obse rva t ions on 25 S e p t e m b e r 1997 a n d the 
appl ican t repl ied on 5 N o v e m b e r 1997. 

W i t h r e g a r d to the th i rd app l ica t ion , t he C o m m i s s i o n invi ted the 
G o v e r n m e n t to s u b m i t t he i r obse rva t ions on the c o m p l a i n t s conce rn ing 
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t he decision to c o m m i t t he app l ican t for t r ial in t he C o u r t of C a s s a t i o n 
even t h o u g h he h a d never held office as a m i n i s t e r a n d the fact t h a t 
t h e r e was no i m p l e m e n t i n g legis la t ion govern ing t r ia l p r o c e d u r e in the 
C o u r t of Cas sa t i on , and the compla in t t h a t t he app l i can t had not had 
a d e q u a t e t i m e and facilities for t he p r e p a r a t i o n of his defence . T h e 
G o v e r n m e n t were also invi ted to s u b m i t obse rva t ions on the compla in t s 
t h a t the C o u r t of C a s s a t i o n had refused to s u b m i t a p r e l i m i n a r y ques t ion 
to the Admin i s t r a t i ve J u r i s d i c t i o n and P r o c e d u r e C o u r t and had t a k e n 
c e r t a i n s t a t e m e n t s m a d e by the appl icant when he was in te rv iewed on 
16 M a r c h 1994 to cons t i t u t e a confession. T h e G o v e r n m e n t s u b m i t t e d 
the i r observa t ions on 25 S e p t e m b e r 1997 and the app l i can t ' s heirs 
repl ied on 19 D e c e m b e r 1997. 

W i t h r e g a r d to t he four th appl ica t ion , the C o m m i s s i o n invi ted the 
G o v e r n m e n t to s u b m i t the i r observa t ions on the c o m p l a i n t s conce rn ing 
the decision to c o m m i t t he app l ican t for t r ia l in t he C o u r t of Cassa t ion 
even t h o u g h he had never held office as a m i n i s t e r a n d the fact t ha t 
t h e r e was no i m p l e m e n t i n g legis la t ion govern ing t r ia l p r o c e d u r e in the 
C o u r t of Cas sa t i on , a n d t h e c o m p l a i n t s t h a t the C o u r t of C a s s a t i o n had 
appl ied Art ic le 21 of t he Law of 17 Apri l 1978, as a m e n d e d by Art ic le 25 of 
t he Law of 24 D e c e m b e r 1993, had refused to s u b m i t a preliminary-
ques t i on to t he A d m i n i s t r a t i v e J u r i s d i c t i o n a n d P r o c e d u r e C o u r t a n d had 
not h e a r d t he case wi th in a r ea sonab l e t i m e . T h e G o v e r n m e n t s u b m i t t e d 
the i r obse rva t ions on 25 S e p t e m b e r 1997 a n d the app l ican t repl ied on 
19 D e c e m b e r 1997. 

W i t h r e g a r d to t he fifth app l ica t ion , t h e C o m m i s s i o n invi ted the 
G o v e r n m e n t to submi t the i r observa t ions on the c o m p l a i n t s conce rn ing 
the decision to c o m m i t t he app l ican t for t r ia l in the C o u r t of Cassa t ion 
even t h o u g h he had neve r held office as a min i s t e r a n d the fact t h a t 
t h e r e was no i m p l e m e n t i n g legis la t ion govern ing tr ial p r o c e d u r e in the 
C o u r t of Cas sa t i on , the compla in t t h a t the appl ican t h a d not had 
a d e q u a t e t i m e a n d facilities for the p r e p a r a t i o n of his defence a n d the 
c o m p l a i n t based on the refusal to submi t a p r e l i m i n a r y q u e s t i o n to the 
A d m i n i s t r a t i v e J u r i s d i c t i o n and P r o c e d u r e C o u r t . T h e G o v e r n m e n t 
s u b m i t t e d the i r observa t ions on 25 S e p t e m b e r 1997 a n d the appl ican t 
repl ied on 19 D e c e m b e r 1997. 

3. Fol lowing the e n t r y i n to force of Protocol No. 11 to t h e Conven t ion 
on 1 N o v e m b e r 1998, and in acco rdance wi th Art ic le 5 § 2 thereof, the case 
was e x a m i n e d by the C o u r t . 

4. In accordance wi th R u l e 52 § 1 of the Rules of C o u r t , t he P res iden t 
of t he C o u r t , M r L. W i l d h a b e r , ass igned the case to t he Second Section. 
T h e C h a m b e r c o n s t i t u t e d wi th in t h a t Sect ion included ex officio 
M r s F. T u l k e n s , t he j u d g e e lec ted in r e spec t of B e g i u m (Article 27 § 2 of 
t he Conven t i on and Rule 26 § 1 (a ) ) , a n d M r C.L. Rozakis , P r e s i d e n t of the 
Sect ion (Rule 26 § 1 (a) ) . T h e o t h e r m e m b e r s d e s i g n a t e d by the l a t t e r to 



86 COfiME AND O T H E R S v. BELGIUM J U D G M E N T 

c o m p l e t e the C h a m b e r were M r B. Confor t i , M r P. L o r e n z e n , 
M r s M. Tsa t sa -Niko lovska , M r A.B. Baka a n d M r E. Levi ts (Rule 26 
§ 1 (b)) . 

5. O n 8 D e c e m b e r 1998 the C h a m b e r dec ided to jo in the appl ica t ions 
(Rule 43 § 1). It t h e n dec ided to invite t he p a r t i e s to a t t e n d a h e a r i n g to 
m a k e oral submiss ions on t he admiss ibi l i ty a n d m e r i t s of ce r t a in 
c o m p l a i n t s ra ised in the app l i ca t ions . 

6. In acco rdance wi th t h e decis ion of the P r e s i d e n t of t he C h a m b e r , 
t he h e a r i n g took place in publ ic in the H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 2 M a r c h 1999. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r J . LATHOUWERS, D e p u t y Lega l Adviser , 

H e a d of D e p a r t m e n t , Min i s t ry of J u s t i c e , 
M r F . HERBERT, of the Brussels Bar , 
M r F. DE VISSCHER, of the Brussels Bar , 

(b) for the applicants 
(for M r C o e m e ) 
M r P. LAMBERT, of the Brussels Bar , 

M r M. VERDUSSEN, L e c t u r e r 

at the Ca tho l i c Univers i ty of Louvain , 

Agent, 

Counsel; 

Counsel, 

Adviser, 

(for M r Mazy) 
M r O . K L E E S , of the Brusse ls Bar , Counsel, 

(for t he heirs of M r S ta lpor t ) 
M r J . CRUYPLANTS, of the Brussels Bar , 

M r R. D E BAERDEMAEKER, of t he Brusse ls Bar , 

M r O . L O U P P E , of the Brusse l s Bar , Counsel, 

(for M r H e r m a n u s ) 
M s N. C A I I E N , of the Brusse ls Bar , 

M r R. DE B E C O , of t he Brusse ls Bar , Counsel, 

(for M r J a v e a u ) 
M s M.-F. D U B U F F E T , of the Brussels Bar , 
M r P. ERKES, of the Brusse ls Bar , Counsel. 

T h e C o u r t h e a r d a d d r e s s e s by M r de Visscher , M r Klees , M r V e r d u s s e n , 
M r L a m b e r t , Ms C a h e n , M r E r k e s , M s Dubuffe t and M r C r u y p l a n t s . 
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7. At t he close of t he de l ibe ra t i ons held af ter t h e h e a r i n g on 2 M a r c h 
1999 the C h a m b e r dec l a r ed t he appl ica t ions admiss ib le as r e g a r d s the 
compla in t s conce rn ing : 

- the lack of i m p l e m e n t i n g legis la t ion govern ing p r o c e d u r e for t he 
t r ia l of min i s t e r s p u r s u a n t to Art ic le 103 of t he C o n s t i t u t i o n and the 
r e su l t i ng difficulties for the o rgan i sa t ion of t he a p p l i c a n t s ' de fence ; 

- app l ica t ion of Art ic le 21 of the Law of 17 Apri l 1978, as a m e n d e d by 
Art ic le 25 of t he Law of 24 D e c e m b e r 1993; 

- t h e decis ion to c o m m i t for t r ia l in t he C o u r t of C a s s a t i o n t he four 
app l i can t s who had never held office as min i s t e r s ; 

- t he C o u r t of C a s s a t i o n ' s refusal to s u b m i t to t he A d m i n i s t r a t i v e 
Ju r i sd i c t i on and P r o c e d u r e C o u r t p r e l i m i n a r y ques t i ons conce rn ing the 
connec t ion b e t w e e n the offences and the ex tens ion of t he l imi ta t ion 
per iod; 

- t he a l lega t ion tha t t he C o u r t of C a s s a t i o n had t a k e n ce r t a in 
s t a t e m e n t s m a d e by M r S ta lpor t w h e n he was in te rv iewed as a wi tness on 
16 M a r c h 1994 to c o n s t i t u t e a confession; 

- t he al legedly excessive l eng th of the p roceed ings aga ins t 
M r H e r m a n u s ; and 

- t he a l l ega t ion t h a t t he C o u r t of C a s s a t i o n was s t r u c t u r a l l y a n d 
t rad i t iona l ly u n d e r the inf luence of t h e Pr inc ipa l Publ ic P rosecu to r ' s 
Office t h e r e . 

8. O n 24 M a r c h 1999 the text of t he decision on admiss ib i l i ty ' was 
c o m m u n i c a t e d to the pa r t i e s . T h e pa r t i e s were also invited to submi t 
observa t ions on the c o m p l a i n t t h a t t he C o u r t of C a s s a t i o n was 
s t ruc tu ra l ly a n d t r ad i t iona l ly u n d e r the inf luence of the Pr inc ipa l Publ ic 
P rosecu to r ' s Office t h e r e , ra ised in app l ica t ions nos. 32547/96 and 32548/ 
96. T h e y were fu r the r in fo rmed of the possibil i ty of s u b m i t t i n g addi t iona l 
observa t ions on the m e r i t s of t he case . T h e app l i can t s were in addi t ion 
invited to provide de ta i l s of the i r c la ims for j u s t sa t is fact ion (Rule 60 § 2). 

9. T h e app l i can t s s u b m i t t e d t he i r observa t ions on the m e r i t s of the 
case on 4 May 1999, a n d the G o v e r n m e n t s u b m i t t e d the i r s on 21 May 
1999. T h e app l i can t s s u b m i t t e d add i t iona l observa t ions on 9 J u l y 1999. 
M e m o r a n d a on t h e subject of j u s t sa t i s fac t ion were filed on 11 M a y 1999 
(appl ica t ion no. 32492/96) , 21 May 1999 (appl ica t ions nos. 32547/96, 
32548/96 a n d 33209/96) a n d 25 M a y 1999 (appl ica t ion no. 33210/96) . The 
G o v e r n m e n t repl ied on 29 J u l y 1999. 

1. Note by the Registry. The Court 's decision is obtainable from the Registry. 
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T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

10. M r C o e m e , a Belgian na t i ona l bo rn in 1948, is a fo rmer m e m b e r of 
the H o u s e of R e p r e s e n t a t i v e s a n d a fo rmer min i s t e r . 

M r Mazy, a Belg ian na t iona l born in 1955, is a n economis t . 
Appl ica t ion no. 32548/96 was original ly lodged by M r S ta lpor t , a 

Belg ian na t iona l bo rn in 1950, who was t h e n the d i r e c t o r - g e n e r a l of 
Belgian Rad io and Televis ion. Fol lowing M r S ta lpo r t ' s d e a t h on 7 M a y 
1997 his wife a n d his d a u g h t e r s a n n o u n c e d the i r i n t en t ion of p u r s u i n g 
the appl ica t ion in a l e t t e r of 4 J u l y 1997. 

M r H e r m a n u s is a Belgian na t i ona l , bo rn in 1944. A civil s e rvan t , he was 
d e p u t y mayor of t he munic ipa l i ty of J e t t e f rom 1983 to 1986 a n d the 
c h a i r m a n of the Brusse l s -Cap i t a l Regiona l D e v e l o p m e n t Board ("the 
SDRB") from 1989 to 1996. 

M r j a v e a u , a Be lg ian na t iona l bo rn in 1943, is a psychologist . 
11. In 1984 M r J a v e a u , a n employee of t he " I " assoc ia t ion , was 

appo in t ed as its m a n a g e r . T h e object of the associa t ion was to ca r ry out 
m a r k e t r e sea r ch and opinion polls, and to c r ea t e and develop c o m p u t e r 
sof tware . T h e m a r k e t r e s e a r c h inc luded surveys r e q u e s t e d a n d pa id for 
by th i rd pa r t i e s in b o t h t he p r iva te a n d j)ublic sec tors (such as t he S t a t e , 
publ ic e s t a b l i s h m e n t s , polit ical pa r t i e s , e tc . ) . T h e assoc ia t ion also ca r r i ed 
ou t m a r k e t r e sea r ch and opinion polls on its own ini t ia t ive . O n 22 Augus t 
1989, while M r j a v e a u was in t he U n i t e d S t a t e s , he was d i smissed for 
ser ious misconduc t . 

12. O n 25 Augus t 1989 an inves t iga t ing j u d g e at t he Brusse l s C o u r t of 
Firs t I n s t ance was i n s t ruc t ed to conduc t a n inves t iga t ion in to some of "I" ' s 
act ivi t ies . 

13. O n 26 Augus t 1989 M r j a v e a u was placed in p re - t r i a l d e t e n t i o n on 
his r e t u r n from the U n i t e d S t a t e s . H e was suspec ted of us ing forged 
invoices to ove rcha rge "F"s c l ien ts for surveys the assoc ia t ion had 
u n d e r t a k e n to car ry out on the basis of con t r ac t s wi th t he Belgian S t a t e , 
the Wal loon Region and the F r e n c h - s p e a k i n g C o m m u n i t y , a m o n g o t h e r s . 
It was a l leged t h a t he personal ly had ob ta ined a f inancial ga in from the 
h ighe r fees paid to the associa t ion in consequence and had allowed o t h e r s 
to do so. Those a l leged to have benef i t ed from these t r an sac t i ons inc luded 
p r o m i n e n t pol i t ic ians . 

14. In O c t o b e r 1989 one V., "I" ' s d e p u t y m a n a g e r , was also placed in 
p re - t r i a l d e t e n t i o n . H e was re leased in N o v e m b e r 1989, as was M r j a v e a u . 

15. O n 28 A u g u s t 1989 M r H e r m a n u s lodged a compla in t aga ins t a 
pe r son or pe r sons u n k n o w n in connec t ion wi th " s l ande rous r u m o u r s 
[being sp read] a bou t [h im] in r e l a t ion to t he d ismissa l of M r C. J a v e a u " . 
In this compla in t he gave de ta i l ed e x p l a n a t i o n s abou t two surveys he had 
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r e q u e s t e d " I " to ca r ry out , in his capaci ty as s ec re t a ry -gene ra l of the 
Min i s t ry of the F r e n c h - s p e a k i n g C o m m u n i t y of Be lg ium. T h e s e surveys, 
one of wh ich had a l legedly not been ca r r i ed out , had b e e n r e q u e s t e d from 
" I " in two con t r ac t s d a t e d 16 and 27 N o v e m b e r 1987, the bills for which 
had been paid by the F r e n c h - s p e a k i n g C o m m u n i t y on 20 J a n u a r y a n d 
29 F e b r u a r y 1988 respect ively . 

16. In the con tex t of t he p roceed ings b rough t aga ins t M r j a v e a u , a m o n g 
o t h e r s , the inves t iga t ing j u d g e appo in t ed a cour t e x p e r t to a sce r t a in how 
the fraud had been p e r p e t r a t e d , who was respons ib le for it and who had 
benef i ted from it. T h e e x p e r t was i n s t ruc t ed in p a r t i c u l a r to r epo r t on the 
associa t ion ' s bookkeep ing , to s tudy its a n n u a l accoun t s , to d e t e r m i n e to 
w h a t e x t e n t , if a t all , it was e n g a g e d in activity of a c o m m e r c i a l n a t u r e , to 
identify the d o c u m e n t s whose a u t h e n t i c i t y was in d o u b t a n d to no te any 
evidence of fraud wi th in the l imits of t he p rosecu t ion submiss ions a n d any 
fu r the r submiss ions which migh t be m a d e . 

17. T h e exper t filed a p r e l i m i n a r y repor t in D e c e m b e r 1989. 
18. At t he p rosecu t ion ' s r eques t , t he inves t iga t ing j u d g e 

commiss ioned fu r the r e x p e r t r epo r t s . O n e of these was filed in 1990. 
19. O n 28 A u g u s t 1991 sea rches were ca r r i ed ou t a t t h e h o m e of 

M r H e r m a n u s and the offices he occupied as d e p u t y mayor of J e t t e . 
20. O n 10 J u n e 1992 the Audi t C o m m i s s i o n (an i n d e p e n d e n t body 

responsib le for d e t e c t i n g f rauds or offences c o m m i t t e d in connec t ion 
wi th t he o p e r a t i o n of publ ic services, superv is ing publ ic works or supply 
c o n t r a c t s a n d verifying how publ ic subsidies have b e e n used) in terv iewed 
M r H e r m a n u s . A r e p o r t on the p roceed ings was d r a w n u p (no. 2337). 
M r H e r m a n u s was q u e s t i o n e d by the Aud i t C o m m i s s i o n on a n u m b e r of 
fu r the r occasions in 1992 a n d 1993. 

21 . O n 8 J u n e 1993 an Audi t C o m m i s s i o n inves t iga to r ques t ioned 
M r j a v e a u about ce r t a in con t r ac t s e n t e r e d in to by " I " , pa r t i cu la r ly t h r e e 
c o n t r a c t s for 1,200,000 Belgian francs (BEF) each s igned by Min i s t e r 
M. which conce rned bus inesses in the Brusse ls a r e a which were gea red 
for expor t s , o p e r a t i n g as sub -con t r ac to r s or receiving subsidies from the 
Brusse l s Reg ion (files nos. IN B/40, B/50 and B/60) . 

H e was asked in p a r t i c u l a r w h e t h e r t he i n t en t ion had not been "in 
effect to scrape t o g e t h e r all avai lable f unds" before M i n i s t e r M. left t he 
Brussels Reg ion a n d w h e t h e r a p r e l i m i n a r y s tudy h a d not b e e n split into 
t h r e e con t r ac t s in o r d e r to evade t he sc ru t iny of t he T r e a s u r y inspector . 

Accord ing to t he in t e rv iew record , M r j a v e a u repl ied : 

"Yes, in effect, we signed those contracts at the end of Minister M.'s term of office in 
the Brussels Region as I have just explained, but I think that splitting the work between 
three contracts was done simply to save t ime. The new minister-president had to be 
installed and a new procedure would have led to further delays. If we had not severed 
the contract we would indeed have had to submit it to the Treasury inspector for 
approval, and in the event of an unfavourable opinion we would have had to go up as 
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far as the Cabinet, all l'or a contract that M. was determined to get through whatever 
level of the procedure it had to go to." 

22. T h e final r epor t con t a in ing the expe r t opinions r a n to six vo lumes 
which w e r e filed b e t w e e n D e c e m b e r 1993 and M a r c h 1994. 

23. R e p o r t s conce rn ing the add i t i ona l expe r t opinions r e q u e s t e d w e r e 
filed i n j a n u a r y and F e b r u a r y 1995. 

24. O n 2 F e b r u a r y 1994 the inves t iga t ing j u d g e c h a r g e d M r H e r m a n u s 
wi th misapjDropriation, f raud, forgery, u t t e r i n g forged d o c u m e n t s and 
a c c e p t i n g br ibes as a civil s e rvan t . 

25. O n 7 F e b r u a r y 1994, as t he inves t iga t ion ajojjeared to have 
uncovered evidence of offences c o m m i t t e d by p r o m i n e n t pol i t ic ians who, 
because of min i s t e r i a l or p a r l i a m e n t a r y i m m u n i t y , could not be 
jDrosecuted or inves t iga ted except u n d e r the condi t ions laid down in 
Ar t ic les 59, 103 or 120 of t he C o n s t i t u t i o n ( conce rn ing m e m b e r s of the 
H o u s e of R e p r e s e n t a t i v e s or S e n a t e , m in i s t e r s a n d m e m b e r s of 
C o m m u n i t y or Regional Counci l s respect ive ly) , the inves t iga t ing j u d g e 
sent a copy of the file in the m e a n t i m e to t he Pr inc ipa l Publ ic 
P r o s e c u t o r ' s Office at t he Brusse ls C o u r t of Appea l . 

26. T h e Pr incipal Publ ic P rosecu to r (procureur général) a t t he Brusse l s 
C o u r t of Appea l dec ided t h a t t h e r e did indeed a p p e a r to be evidence t h a t 
offences had been c o m m i t t e d by eleven p r o m i n e n t pol i t ic ians p r o t e c t e d by 
min i s t e r i a l or p a r l i a m e n t a r y i m m u n i t y , inc lud ing Mr C o ë m e and 
M i n i s t e r M. 

27. O n 16 M a r c h 1994 M r S ta lpor t was in te rv iewed, as fo rmer head of 
t h e p r iva te office of M i n i s t e r M., by two civil s e rvan t s be long ing to t he 
inves t iga t ion b r a n c h of t he Audi t C o m m i s s i o n , ac t ing p u r s u a n t to 
i n s t ruc t ions given by the inves t iga t ing j u d g e h a n d l i n g the p roceed ings 
aga ins t M r J a v e a u . Th i s in te rv iew main ly conce rned the r e l a t ions 
b e t w e e n M r J a v e a u a n d the p r iva te office of M i n i s t e r M., a n d the 
work ing prac t ices of t he pr iva te office. It c o n c e n t r a t e d on t h r e e c o n t r a c t s 
d a t e d 15 J u n e 1989 be tween the Brusse l s Reg ion and "I" . T h e v e r b a t i m 
record of t he in terv iew records th is p a r t of t he p roceed ings as follows: 

"Q [Question] On 17 May 1989 Atr Javeau sent the private office a draft contract for a 
preliminary study to be carried out among small and medium-sized businesses in the 
Brussels area for a total fee of BEF 4,800,000 net of VAT. The study was intended to 
produce a list of businesses 

- geared for exports; 

- operating as sub-contractors; 

- receiving subsidies from the Brussels Region. 

A few days later you informed Javeau that his draft contract had been transmitted to 
the administration for scrutiny (appendices 116 to 122 of the same report). Did you have 
instructions to do that? Did you inform yourselfaboul the possibility of a call for tenders 
for the creation of such a data bank? 
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A [Answer] I had no instruction to do that. As for finding out about calls for tenders, I 
left that to the administration, for the reasons I have already mentioned. 

(I What is the procedure to be followed where the Treasury inspector's opinion on a 
draft contract is unfavourable? 

/1 I now know that it was possible to apply to the regional government for 
arbitration. At the time, I was unaware of that procedure and nobody told me about it. 
I was determined to get things moving and the opinion of the Treasury inspector, L. in 
this case, concentrated very much on the regulations and was little concerned with 
financial viability. In substance, I was irked by the inflexibility and resistance to change 
of the Treasury inspectorate. In my private office I was advised to do things differently, 
namely to split the contract into three parts so that the fees would be lower than the 
BEF 1,250,000 threshold triggering compulsory scrutiny by the Treasury inspector. I 
must emphasise that , despite doing things that way, I once again submitted the 
subdivided project to the Treasury inspector, but the second time he gave a favourable 
opinion. 

Q Here you see three contracts signed on lSJunc 1989 between the Brussels Region, 
represented by Minister M., and the "I" association, represented by Mr Javeau (see 
appendices 100 lo 111 of the expert report). Each of these contracts concerns a 
preliminary study to be carried out among small and medium-sized businesses in the 
Brussels area to determine which of them would be interested in appearing in a data 
bank as described in the initial project. Each of these contracts concerns one of the 
three above-mentioned criteria. They represent a total cost for the preliminary study 
of BEF 3,600,000 net of VAT, as compared with the initial project, which would have 
cost BEF 4,800,000 net of VAT. Did not that reduction result from the need to split the 
initial project into three, since there were three criteria, while at the same time making 
sure that none of the three contracts exceeded BEF 1,250,000 net of VAT, the threshold 
for intervention by the Treasury inspector? 

A I wish to make it clear that I once again requested the opinion of the Treasury 
inspectorate even though in each case the fee was below the BEF 1,250,000 threshold. I 
would also point out that splitting the project into three led to a significant reduction in 
cost amounting to 25% of the overall Ices. 

Q Does the fact that Mr Javeau agreed to do the same work for BEF 3,600,000 not 
show that the initial contract accepted by the private office and the administration was 
overpriced? 

A Your point about the initial price is nol wrong, but the agreement on 
BEF 3,600,000 was probably the result of a tr iparti te or quadripart i te agreement 
between the private office, the administration, the Treasury inspectorate and "I". That 
is a guess, because I can't remember the precise details of that transaction now. 

Q Here is the commitment slip for one of the contracts signed with " I" on 15June 
1989. This document bears the signature of Treasury inspector L., dated 30 June 1989, 
authorising the expenditure. Could Mr L. have opposed implementation of the contract, 
his opinion not having been sought, it would appear, before it was signed? 

A I would observe on this point that I was not obliged to submit the file to Mr L. in 
view of the size of the fee. But as I was working more with the administration than with 
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the private office, the administration automatically sent the ad hoc expenditure 
commitment slip to the Treasury inspector for authorisation. In my opinion, Mr L. 
must have received the contract before it was signed. 

Q. When these three contracts were received the administration gave them only one 
commitment number, which was the number of one of them (see appendices 130 and 
131 of the same report) . Here is another series of documents which indicate that the 
administrative authorities wrongly thought they were dealing with a single contract, so 
much so that when " I" sent them three invoices for part-payment of each of the three 
contracts Mr P. informed Mrjaveau that he thought "I" must have made a mistake. In 
fact, he requested three original copies of what he believed to be a single invoice and 
these copies could not bear three different numbers (see appendices 130 to 136 of (he 
same report) . So Mr L. could only have authorised expenditure in respect of one 
commitment slip relating to a single contract? 

A Yes, that 's true. But it's not my fault. The paperwork was entirely a matter for the 
administration. 

Q_ As regards approval of expenditure by the Treasury inspectorate in respect of 
contracts where the fee was lower than its intervention threshold, was it still possible 
for the inspector to give his views on the advisability of proceeding? 

A It is true that from the administrative-law point of view his approval does not seem 
to be required for the commitment of such sums. However, as far as l a m concerned, and in 
view of my lack of technical experience of budgetary mat ters , I preferred on all occasions to 
seek the approval of the Treasury inspector, seeing that for me this represented a 
guarantee of lawfulness from the Minister's budgetary adviser. Therefore, if Mr L. had 
formally refused to sign the commitment slip, I would not have gone ahead. You tell me 
that there is a contradiction between what I am telling you and the split ting of the original 
project refused byMrL. My reply is that I was advised to do things that way and that I made 
sure that Mr L. approved the three new contracts. 

Having read through the above record, [Mr Slalport] stands by his s tatements and 
adds his signature to ours." 

28. By a 75-pagc l e t t e r of 30 J u n e 1994 the Pr inc ipa l Publ ic P r o s e c u t o r 

at t he Brusse l s C o u r t of Appea l t r a n s m i t t e d to the P re s iden t of the H o u s e 

of R e p r e s e n t a t i v e s "a File disclosing, in [his] opinion, evidence of offences 

c o m m i t t e d by M r ... Guy C o e m e a fo rmer min i s t e r " . T h e l e t t e r wen t on 

to say: " T h e s e offences include forgery, u t t e r i n g forged d o c u m e n t s , f raud, 

m i s a p p r o p r i a t i o n a n d co r rup t i on , c o m m i t t e d as co-pr incipal , as def ined in 

Ar t ic les 66, 193, 196, 197, 213 , 214, 246, 248, 491 a n d 496 of t h e C r i m i n a l 

C o d e . T h e acts conce rned , which could be classified different ly bu t would 

still cons t i t u t e offences, ... we re a p p a r e n t l y c o m m i t t e d at t imes w h e n [he 

held] min i s t e r i a l office ... C o n s e q u e n t l y , t he provisions of Art ic le 103 of 

t he C o n s t i t u t i o n a r e app l i cab le . " 

After a s u m m a r y of t he case , the file set ou t t he facts a n d the evidence 

aga ins t M r C o e m e r e g a r d i n g offences said to have been c o m m i t t e d 

b e t w e e n 30 M a r c h 1981 and 8 D e c e m b e r 1989. T h e l e t t e r impl i ca ted 

a n o t h e r min i s t e r , a fo rmer m i n i s t e r and eight o t h e r m e m b e r s of 
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p a r l i a m e n t , a l t h o u g h the Pr inc ipa l Publ ic P r o s e c u t o r cons idered t h a t in 
respec t of six of t he se p rosecu t ion was p robab ly t i m e - b a r r e d . 

T h e Pr inc ipa l Publ ic P r o s e c u t o r also m e n t i o n e d a g e n e r a l p r o b l e m 
conce rn ing l imi t a t i on of p rosecu t ion a r i s ing from the fact t h a t u n d e r 
Art ic le 25 of t he Law of 24 D e c e m b e r 1993, which h a d come in to force on 
31 D e c e m b e r 1993, t he l imi t a t ion per iod had b e e n e x t e n d e d from t h r e e to 
five years and the c h a n g e appl ied to "all p rosecu t ions b r o u g h t before the 
Law's e n t r y into force which have not yet b e c o m e t i m e - b a r r e d by t h a t 
d a t e " . T h e Pr inc ipa l Publ ic P rosecu to r accordingly s u b m i t t e d the 
following opinion: "In t he p r e s e n t case all t h e offences c o m m i t t e d before 
1 J a n u a r y 1988, a t leas t , a r e subject to l imi t a t ion . In r e spec t of t h e offences 
c o m m i t t e d af ter t h a t d a t e the first t h r ee -yea r t ime- l imi t , exp i r ing on 
1 J a n u a r y 1991, b e g a n to r u n . T h e first p r o c e d u r a l s t ep caus ing t i m e to 
begin to r u n aga in occur red in A u g u s t 1989, m o r e specifically on 
25 Augus t 1989, w h e n the in fo rma t ion in wr i t i ng was laid before the 
inves t iga t ing j u d g e . " 

T h e Pr inc ipa l Publ ic P r o s e c u t o r sent this r e p o r t to t he P r e s i d e n t of the 
H o u s e of R e p r e s e n t a t i v e s to enab le t he H o u s e to "exercise the 
p re roga t ives confe r red on it by Art ic le 103 of t he C o n s t i t u t i o n " . H e 
fu r the r r e q u e s t e d , in any event , the lifting of t he p a r l i a m e n t a r y 
i m m u n i t y of t he t h r e e min i s t e r s impl ica ted , inc lud ing M r C o e m e and 
Min i s t e r M. 

29. T h e H o u s e of R e p r e s e n t a t i v e s , s i t t ing on 1 J u l y 1994 in p lenary 
session, set u p a special c o m m i t t e e composed in acco rdance wi th the 
p ropor t i ona l r e p r e s e n t a t i o n ru le . T h e special c o m m i t t e e took evidence a t 
s e p a r a t e hea r ings from t h e inves t iga t ing j u d g e , t he cour t expe r t and 
M r C o e m e , ass i s ted by his lawyers . 

After d e l i b e r a t i n g on 8 Ju ly 1994, t he special c o m m i t t e e m a d e a 
r e c o m m e n d a t i o n u rg ing the H o u s e of R e p r e s e n t a t i v e s to commi t 
M r C o e m e for t r ia l in t he C o u r t of Cas sa t i on , bu t not t he o t h e r two 
m i n i s t e r s . W i t h r e g a r d to M i n i s t e r M., it exp res sed the following opinion: 

"The special committee, rejecting all other legal argument put forward, decides to 
recommend that the House of Representatives should find 

- that [Minister M.] should not be committed for trial in the Court of Cassation in 
connection with contracts nos. IN B040, 050 and 060, and 

- that in connection with the other offences the House of Representatives is not 
required to give a ruling under Article 103 of the Constitution." 

30. O n 14 J u l y 1994 this r e c o m m e n d a t i o n was a d o p t e d in exact ly t he 
s a m e t e r m s by the H o u s e of R e p r e s e n t a t i v e s by 140 votes to 39, wi th 2 
a b s t e n t i o n s . 

31 . Af ter t he H o u s e of R e p r e s e n t a t i v e s h a d r e a c h e d this decis ion, the 
Pr inc ipa l Publ ic P r o s e c u t o r at the C o u r t of C a s s a t i o n asked the P re s iden t 
of the C o u r t of C a s s a t i o n , in t he i n t e r e s t s of the p r o p e r a d m i n i s t r a t i o n of 
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j u s t i c e , to appo in t a j u d g e of the C o u r t , as a m a t t e r of urgency , as 
inves t iga t ing j u d g e , wi th t he task of e x t e n d i n g and c o n t i n u i n g the 
inves t iga t ion of t he facts in close co l labora t ion wi th the inves t iga t ing 
j u d g e d e a l i n g wi th t he case . 

32. By a decis ion of 21 J u l y 1994 the P r e s i d e n t , a l lowing this 
appl ica t ion , appo in t ed J u d g e F. to inves t iga te t he case . 

33 . O n 9 M a y 1995 J u d g e F. sent t he case file to t he Pr inc ipa l Publ ic 
P r o s e c u t o r a t t he C o u r t of Cas sa t i on , so t h a t the l a t t e r could m a k e his 
submiss ions . 

34. As a resu l t of e lect ions he ld in Apri l 1995 M r H e r m a n u s sat as a 
m e m b e r of the Counci l of the Brusse l s -Cap i t a l Reg ion from 6 J u n e 1995 
o n w a r d s . 

O n 26 J u n e 1995 the Pr inc ipa l Publ ic P r o s e c u t o r at the Brussels C o u r t 
of Appea l sent a l e t t e r to the Counci l of the Brusse l s -Cap i t a l Reg ion 
ask ing it to inform h im, " r e g a r d be ing h a d to t he provisions of Art ic les 59 
§ 3 and 120 of the C o n s t i t u t i o n " , w h e t h e r it cons ide red it necessa ry " to call 
for a s tay of the p roceed ings b r o u g h t w h e n M r H e r m a n u s had not yet b e e n 
inves ted wi th t he funct ions [of a reg iona l counc i l lo r ]" . 

O n 10 J u l y 1995 the Counci l dec ided to " a u t h o r i s e " p roceed ings 
aga ins t M r H e r m a n u s involving inves t iga t ion of the case before a 
c r i m i n a l division of the Brusse l s C o u r t of Firs t In s t ance a n d to " rese rve 
its decis ion r e g a r d i n g all o t h e r forms of p roceed ings unt i l it [had] 
received fuller in fo rmat ion , so as to be able to assess w h e t h e r t he se 
[were] compa t ib l e wi th the c o n t i n u a n c e in office of t he m e m b e r 
conce rned" . 

O n 25 S e p t e m b e r 1995 the Pr inc ipa l Publ ic P rosecu to r at t he C o u r t of 
C a s s a t i o n asked the P re s iden t of t h e Counc i l of t he Brusse l s -Cap i t a l 
Reg ion "to be so good as to r eques t t he Counci l of the Brusse l s -Cap i t a l 
Reg ion to give a ru l ing as ear ly as possible on the p r e s e n t appl ica t ion for 
t he a u t h o r i s a t i o n of p roceed ings aga ins t M r H e r m a n u s in t he C o u r t of 
C a s s a t i o n " . 

O n the advice of its C r i m i n a l P roceed ings C o m m i t t e e , t h e Counci l 
dec ided a t its s i t t ing on 18 O c t o b e r 1995 to give t he a u t h o r i s a t i o n 
r e q u e s t e d , cons ide r ing t h a t "connec t ion b e t w e e n the offences [had been ] 
e s t ab l i shed by the decision of 22 S e p t e m b e r 1995 of t h e C o m m i t t a l s 
Division of the Brussels C o u r t of F i rs t I n s t a n c e , r e a c h e d af ter t he 
Counci l ' s decis ion of 10 J u l y 1995 [and t h a t ] t he ques t ions of connec t ion 
b e t w e e n the offences, t he p ropor t iona l i t y b e t w e e n the offences and the 
consequences of c o m m i t t a l for t r ia l in t he C o u r t of C a s s a t i o n , a n d t h e 
r e a s o n a b l e n e s s of the t i m e t a k e n to inves t iga te t he case [were] m a t t e r s 
for t he t r ia l cour t on which the C r i m i n a l P roceed ings C o m m i t t e e [did] 
not have to ru le" . 

35. In t he m e a n t i m e the C o m m i t t a l s Division of t he Brusse ls C o u r t of 
First I n s t a n c e h a d decided, by a n o r d e r of 22 S e p t e m b e r 1995, in respec t of 
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which the pa r t i e s were not p e r m i t t e d to m a k e submiss ions , to t ake the 
case out of t he h a n d s of the inves t iga t ing j u d g e it had been ass igned to. 

36. In add i t ion to M r C o e m e , t he p r o s e c u t i n g au tho r i t i e s at t he C o u r t 
of C a s s a t i o n dec ided to p r o s e c u t e before t h a t cour t seven o the r 
d e f e n d a n t s , inc lud ing the o t h e r four app l i can t s . T h e y cons ide red t h a t the 
inves t iga t ion had revea led a sys tem for t he illegal f inancing of the 
act ivi t ies of c e r t a i n pol i t ic ians . Th i s involved public a u t h o r i t i e s e n t e r i n g 
in to con t rac t s for t he provision of over-pr iced services so t h a t the 
provider of t he services could t r ans f e r a por t ion of t he s u m s pa id to th i rd 
p a r t i e s in o r d e r to cover the costs of the act ivi t ies in ques t i on . T h e 
p rac t i ces conce rned cons is ted in n e g o t i a t i n g a n d s igning c o n t r a c t s for 
var ious opinion polls or surveys to be conduc t ed ma in ly by " I " for the 
"benef i t " of g o v e r n m e n t min i s t r i e s . T h e prices s t i pu la t ed in these 
c o n t r a c t s were too h igh in r e l a t i on to the real cost of the surveys ca r r ied 
out a n d the i r likely benef i t s . In add i t ion , ca re h a d b e e n t a k e n to avoid the 
compet i t ive p r o c e d u r e laid down for c o n t r a c t s e n t e r e d in to by the 
a d m i n i s t r a t i v e a u t h o r i t i e s , which m i g h t have p r e v e n t e d " I " f rom winn ing 
some of these con t r ac t s , and i n t e r n a l checks ca r r ied out by the 
a d m i n i s t r a t i v e a u t h o r i t i e s , ma in ly by T r e a s u r y inspec tors , which migh t 
have revea led t he fact t h a t some of t h e m were over-pr iced. In o rde r to do 
so, ca re had been t a k e n to e n s u r e t h a t t he t h r e sho lds which t r igge red 
appl ica t ion of t he r egu la t ions and c i rculars r e l evan t to publ ic works and 
supply c o n t r a c t s a n d of t he a d m i n i s t r a t i v e a u t h o r i t i e s ' i n t e r n a l control 
p r o c e d u r e s w e r e not exceeded . T h e p r o s e c u t i n g au tho r i t i e s also accused 
some d e f e n d a n t s ( inc luding M r J a v e a u ) of ob t a in ing t h e p a y m e n t of 
c e r t a i n fees by false p r e t e n c e s . Last ly , they cons ide red t h a t a l t h o u g h two 
of t he app l i can t s , M r S ta lpor t and M r Mazy, h a d ob t a ined no financial 
ga in from these con t r ac t s , t hey h a d t a k e n p a r t in d r a w i n g t h e m up . 

37. At 11 a .m. on 3 N o v e m b e r 1995 the Pr inc ipa l Publ ic P rosecu to r at 
t he C o u r t of C a s s a t i o n held a m e e t i n g wi th t he lawyers of five of t he 
pe r sons u n d e r inves t iga t ion , inc lud ing M r C o e m e and M r J a v e a u , to 
inform t h e m of the m e a s u r e s t a k e n for o rgan i sa t ion of t he t r ia l . H e 
h a n d e d t h e m copies of t he s u m m o n s he i n t e n d e d to serve on the i r c l ients 
a n d al legedly sugges t ed t h a t t he case should c o m e on in ear ly J a n u a r y 
1996. W h e n the lawyers p r o t e s t e d , he a p p a r e n t l y pu t off t he tr ial unt i l 
5 F e b r u a r y 1996, de sp i t e t he r e se rva t ions they expressed about t he 
sho r tnes s of t he t i m e they h a d been given to p r e p a r e the i r c l i en t s ' 
defence . H e also a l legedly told t h e m t h a t t he t r ia l in the Cour t of 
Cassa t ion would follow the p r o c e d u r e of the o rd ina ry c r imina l cou r t s . 

M r S ta lpor t was not invi ted to th is m e e t i n g . H e exp la ined t h a t at t ha t 
t i m e he had not consu l t ed a lawyer, not cons ide r ing h imse l f to be 
impl ica ted . 

38. By s u m m o n s e s served b e t w e e n 8 and 15 N o v e m b e r 1995 the eight 
pe r sons u n d e r inves t iga t ion by the p r o s e c u t i n g a u t h o r i t i e s a t t h e C o u r t of 
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C a s s a t i o n were s u m m o n e d to a p p e a r in t h a t cour t on 5 F e b r u a r y 1996, to 
answer var ious c h a r g e s r e l a t i ng to offences a l legedly c o m m i t t e d in 
connec t ion wi th publ ic supply c o n t r a c t s a w a r d e d to " I " , a t a t i m e w h e n 
M r C o e m e was a m e m b e r of the g o v e r n m e n t . 

M r C o e m e was t he only de f endan t to w h o m Art ic le 103 of t he 
C o n s t i t u t i o n appl ied ; t he o t h e r s w e r e s u m m o n e d , p u r s u a n t to Ar t ic les 
226 and 227 of t he Code of C r i m i n a l Inves t iga t ion , on accoun t of t he 
connec t ion be tween the offences they s tood accused of a n d the c h a r g e s 
M r C o e m e had to answer . 

39. By a s u m m o n s served on 10 N o v e m b e r 1995 M r S ta lpor t was 
s u m m o n e d to a p p e a r in t he C o u r t of C a s s a t i o n to a n s w e r t h e c h a r g e s of 
forgery, accep t ing a br ibe as a civil s e rvan t and fraud c o m m i t t e d in 
connec t ion wi th t he a l locat ion of publ ic c o n t r a c t s wi th which he h a d b e e n 
assoc ia ted as head of t he p r iva te office of M i n i s t e r M., w h o m the H o u s e of 
R e p r e s e n t a t i v e s had not c o m m i t t e d for t r ial in t he C o u r t of Cas sa t i on . 
Accord ing to t h e s u m m o n s , he s tood accused of t h e following offences: 

"A. the first (Mr Coeme), second (Mrjaveau) , third (Mr V.), fourth (Mr Hcnnanus ) , 
fifth (Mr Stalport), sixth (Mr H.), and seventh (Mr Mazy) 

being a civil servant or public officer or the accomplice of a civil servant or public 
officer, 

with fraudulent intent or the intention of causing harm, when making out official 
documents of his ministry, falsified their substance or circumstances, either by 
drafting contracts other than those allegedly drawn up by the parties, or by 
representing falsehoods as true facts, with a view to: 

3. the second (Mrjaveau) and the fifth (Mr Stalport) 

the fifth, being head of the private office of the Minister for the Brussels Region,with 
the fraudulent intent of making it possible for a contract to be awarded by 
circumventing the rules and procedures for public contracts and more especially with 
the intention of evading the scrutiny of the Treasury inspectors, substituted or caused 
to be substituted for a contract which had been turned down by the Treasury inspectors 
three contracts dated 15 June 1989, each for a sum lower than the threshold triggering 
intervention of the inspectorate, but which together had the same purpose as the one 
which had been turned down, namely research on small and medium-sized businesses; 

(contracts IN B 040, B 050 and B 0 6 0 - see in particular: RE, vol. IV, pp. 13 to 19 and 
annexes 100 to 1 11; C 5, f 2, p. 179; C 12, f 5, pp. 2 and 4)." 

40. O n 18 J a n u a r y 1996 the lawyers of each of t he d e f e n d a n t s 
r e q u e s t e d the C o u r t of Cassa t ion to pu t back the tr ial on t he g r o u n d t h a t 
it was imposs ib le for t h e m , in spi te of all t he i r efforts, to p r e p a r e the i r 
c l i en t s ' defence sat isfactori ly. 

4 1 . As soon as t he t r ia l began , on 5 F e b r u a r y 1996, the P r e s i d e n t of t he 
C o u r t of C a s s a t i o n a n n o u n c e d t h a t t he case would be inves t iga ted in 
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acco rdance wi th t he provisions of Art ic le 190 of the Code of C r i m i n a l 
Inves t iga t ion . 

T h e h e a r i n g was given over to cons ide ra t ion of a n app l ica t ion for an 
a d j o u r n m e n t lodged by several d e f e n d a n t s to give t h e m t h e t i m e they 
n e e d e d to be able to conduc t the i r defence in acco rdance wi th the i r 
r igh t s . T h e d e f e n d a n t s conce rned lodged p l ead ings to t h a t end . By a n 
in te r locu to ry j u d g m e n t of 6 F e b r u a r y 1996 the C o u r t of C a s s a t i o n ruled 
t h a t these d e f e n d a n t s had had sufficient t i m e to p r e p a r e t he i r a r g u m e n t s 
r e g a r d i n g bo th t he c r imina l and the civil a spec t s of t he case . 

42 . At t he h e a r i n g on 6 F e b r u a r y 1996 M r C o e m e filed a first p lead ing 
conce rn ing the fact t h a t no legis lat ion h a d been enac t ed to i m p l e m e n t 
Art ic le 103 of t he C o n s t i t u t i o n , desp i t e t h e express ly s t a t e d in t en t ion of 
the Na t iona l C o n g r e s s . T h i s legislat ive deficiency h a d caused the 
provision or iginal ly i n t e n d e d to be t r ans i t i ona l , a d o p t e d by the Na t iona l 
Congre s s to fill t he legal v a c u u m - n a m e l y Art ic le 134 § 1 of the 
C o n s t i t u t i o n , which had l a t e r b e c o m e the t r ans i t i ona l provision of 
Art ic le 103 - to r e m a i n in force indefini tely. 

H e s u b m i t t e d in t he first place t h a t a l t h o u g h the cons t i t u t iona l revision 
of 5 May 1993 had rep laced the words "and in so do ing classify the offence 
and d e t e r m i n e t he a p p r o p r i a t e s e n t e n c e " in the t r ans i t iona l provision of 
Art ic le 103 of t he C o n s t i t u t i o n wi th "in t he cases c o n t e m p l a t e d by the 
c r imina l law a n d apply ing the pena l t i e s laid down t h e r e i n " , this 
cons t i t u t i ona l revision could not apply re t rospec t ive ly to t he cha rges 
aga ins t h im conce rn ing offences c o m m i t t e d b e t w e e n 29 M a r c h 1981 and 
30 N o v e m b e r 1990 w i thou t b r e a c h i n g Art ic le 7 § 1 of the Conven t ion . 

H e fu r the r s u b m i t t e d t h a t , a l t h o u g h the t r ans i t i ona l provision gave the 
C o u r t of C a s s a t i o n d i sc re t ion to t ry m i n i s t e r s ind ic ted by the House of 
R e p r e s e n t a t i v e s as r e g a r d s the ques t i on of the i r guil t and the pena l t i e s 
to be imposed , it did not confer on e i t h e r the C o u r t of C a s s a t i o n or the 
H o u s e of R e p r e s e n t a t i v e s an ana logous power conce rn ing t h e p r o c e d u r e 
to be followed in such p roceed ings . T h e C o u r t of C a s s a t i o n h a d the re fore 
imposed the appl icab le p r o c e d u r a l ru les on its own a u t h o r i t y , con t r a ry to 
t he pr inciple t h a t a t r i buna l ' s p r o c e d u r e m u s t be es tab l i shed by law. 

43 . At t h e h e a r i n g on 6 F e b r u a r y 1996 M r C o e m e filed a second 
p l e a d i n g conce rn ing the p r o c e d u r e followed by the special c o m m i t t e e of 
t he H o u s e of R e p r e s e n t a t i v e s and re fe rence of the case to t h e C o u r t of 
Cassa t ion . 

44. At t he h e a r i n g on 7 F e b r u a r y 1996 M r S ta lpor t filed a p l ead ing 
a r g u i n g t h a t no provision of Belg ian law p e r m i t t e d his c o m m i t t a l for t r ia l 
in the C o u r t of C a s s a t i o n as cour t of first i n s t a n c e . In a s e p a r a t e p l ead ing 
he fu r the r s u b m i t t e d t h a t t h e r e was no connec t ion b e t w e e n the offence he 
stood accused of and t h e offence a l legedly c o m m i t t e d by M r C o e m e . If the 
C o u r t of C a s s a t i o n t h o u g h t o the rwise , it shou ld refer a p re l imina ry 
ques t i on to the A d m i n i s t r a t i v e J u r i s d i c t i o n and P r o c e d u r e C o u r t as to 
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w h e t h e r legal provisions which p e r m i t t e d a d e f e n d a n t who was not a 
m i n i s t e r to be c o m m i t t e d for t r ia l in t h e C o u r t of C a s s a t i o n infr inged the 
pr inciples of equa l i ty a n d non-d i sc r imina t ion . H e the re fo re asked the 
C o u r t of C a s s a t i o n to ru le t h a t it did not have ju r i sd ic t ion to t ry h im in 
the absence of any connec t ion or, in t he a l t e r n a t i v e , to s u b m i t to the 
Admin i s t r a t i ve Ju r i sd i c t i on and P r o c e d u r e C o u r t t he following 
p r e l im ina ry ques t i on : 

"In so far as Articles 226 and 227 of the Code of Criminal Investigation have the effect 
of referring to the Court of Cassation, sitting as a court of trial, criminal proceedings 
against a defendant who is not a minister, do they breach Articles 10 and 11 of the 
Constitution taken together with Articles 12, 13 and 147 of the Constitution?" 

45. At t he h e a r i n g on 8 F e b r u a r y 1996 M r C o e m e filed a th i rd p l ead ing 
in which he asked the C o u r t of C a s s a t i o n to s tay its decis ion on the 
p rosecu t ion ' s submiss ions unt i l the A d m i n i s t r a t i v e Ju r i sd i c t i on and 
P r o c e d u r e C o u r t had answered the following p r e l i m i n a r y ques t i on : 

"Does the extension of the limitation period for criminal proceedings resulting from 
Article 21 of the Law of 17 April 1978 containing (he preliminary part of the Code of 
Criminal Procedure, as amended by Article 25 of the Law of 24 December 1993, in so far 
as that provision applies to all prosecutions brought before its entry into force which 
were not yet time-barred on that date and introduces longer limitation periods, create 
discrimination contrary to Articles 10 and 11 of the Constitution in relation to the 
situation of persons who are subject, on account of the date on which their offences 
were committed, to the limitation period laid down in the former version of the above-
mentioned Article 21?" 

46. At the beg inn ing of t he h e a r i n g on 12 F e b r u a r y 1996 the P re s iden t 
r ead ou t an i n t e r locu to ry j u d g m e n t in which the C o u r t of C a s s a t i o n ru led 
t h a t t he case had been lawfully r e fe r red to it, t h a t it had ju r i sd ic t ion to 
h e a r it and t h a t it was not necessa ry to refer to the A d m i n i s t r a t i v e 
Ju r i sd i c t i on a n d P r o c e d u r e C o u r t t he p r e l i m i n a r y ques t i ons p roposed by 
the d e f e n d a n t s on t he pr inc ip le of connec t ion . In the reasons for its 
j u d g m e n t t he C o u r t of C a s s a t i o n held: " T h e t r ans i t i ona l provision in 
Art ic le 103 of the C o n s t i t u t i o n ... appl ies bo th to the offences c o m m i t t e d 
after t he cons t i t u t iona l revision of 5 M a y 1993 and to those c o m m i t t e d 
before it ." It w e n t on to say t h a t its d i sc re t ion was l imi ted by the 
obl igat ion to follow ce r t a in p rocedu ra l ru les and added : 

"Where the Court of Cassation is sitting as a court of trial it must comply, in 
procedural mat ters , with the provisions - directly applicable in Belgian law - of the 
Convention for the Protection of Human Rights and Fundamental Freedoms and the 
International Covenant on Civil and Political Rights, with the Constitution, with the 
rules of the Judicial Code, with the common provisions applicable to all criminal 
proceedings and with the general principles of law. 

In giving the Court of Cassation the power to try ministers 'in those cases where the 
criminal law so provides', the framers of the Constitution were necessarily referring, as 
regards the form of procedure, to the one laid down by Parliament for such cases, 
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namely the Code of Criminal Investigation, in so far as that is compatible with the 
provisions governing procedure before the Court of Cassation when it sits as a full court. 

To that extent, this Court will apply the procedural rules laid down in Book II, Part 
One, Chapter II of the Code of Criminal Investigation, entitled 'The criminal courts'. 

These rules, which are prescribed by law, accessible and foreseeable as to their effects, 
guarantee full exercise of the right to due process and to a fair trial. 

In applying existing rules, the Court is not usurping the function of the legislature." 

47. T h e C o u r t of C a s s a t i o n ru led as follows on the connec t ion be tween 
t h e offences c h a r g e d and on the p r e l i m i n a r y ques t ions on t h a t subject : 

"As regards connection between the offences 

The provisions of Articles 226 and 227 of the Code of Criminal Investigation are not 
the expression of a general principle of law, but form a rule which is common to and 
applicable to all criminal proceedings. 

It is not necessary for a connection to have been previously found by a court of 
investigation. 

It is for the court of trial to which a case has been referred by a lawful committal 
decision or direct summons to assess for itself whether there is a connection and, 
accordingly, the scope of the case and its jurisdiction with regard to the connected 
offences. 

The effect of a connection is that all joint principals and accomplices implicated in the 
connected offences must be tried together by the same court. It follows that where there 
is a connection between offences with which a minister has been charged and offences of 
which other defendants stand accused the jurisdiction given by the Constitution to the 
Court of Cassation requires the trial of all the accused to be conducted by that court, 
which is highest in rank. 

Article 147 of the Constitution delimits the powers of the Court of Cassation when it 
rules on appeals on points of law. 

The Court 's powers to try ministers include, thanks to the principle of connection, the 
power to try other defendants for whom, in that situation, to the exclusion of any other, 
it is the court empowered by law to try them for the purposes of Article 13 of the 
Constitution. 

The rules on connection, which are generally applicable, do not entail an arbitrary 
difference in t reatment between the defendants for the purposes of Article 14 of the 
Convention for the Protection of Human Rights and Fundamental Freedoms. 

Moreover, the Court will have to assess, when it looks into the merits of the case, 
whether there is a connection between the offences listed in the summons, and on this 
point the objection should be dealt with together with the merits. 

As regards discrimination and the preliminary questions 

The accused have alleged that the fact that they have been arraigned before the 
Court pursuant to the rules on connection constitutes discrimination prohibited by 
Articles 10 and 1 1 of the Constitution. 
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They have asked for preliminary questions to be submitted to the Administrative 
Jurisdiction and Procedure Court seeking a ruling as to whether Articles 226 and 227 
of the Code of Criminal Investigation, in so far as their effect is to refer to the Court of 
Cassation, sitting as a court of trial, the prosecution of a defendant who is not a minister, 
are in breach of Articles 10 and 1 I of the Constitution. The defendanl Stalport raised 
the same question, referring to the same Articles of the Constitution taken together 
with Articles 12, 13 and 147 thereof. 

Fur thermore , the defendant Javeau asked for a question to be submitted to the 
Administrative Jurisdiction and Procedure Court on a contradiction between 
Articles 10 and 11 of the Constitution and Articles 226, 227, 479 and 501 § 2 of the 
Code of Criminal Investigation, while the defendants V., Hermanns and Mazy asked 
for a question on a contradiction between the above-mentioned Articles 10 and 11 and 
Articles 226, 227, 307, 501 § 2, 526 and 540 of the Code of Criminal Investigation and 
Articles 30, 31, 566, 753, 856, 1053, 1084 and I 135 of the Judicial Code 'in that they laid 
down general principles of law permitt ing the Court of Cassation to try them'. 

Even if deprivation of the possibility of defending oneself before the courts of 
investigation and of access to a second level of jurisdiction and cassation proceedings 
did constitute a violation of Articles 10 and 11 of the Constitution, those Articles would 
be violated not by the provisions complained of in the pleadings but by Article 103 of the 
Constitution, which gives the Court of Cassation jurisdiction to try ministers under the 
conditions it lays down. 

Article 26 § 1 (3) of the Special Law of 6 January 1989 on the Administrative 
Jurisdiction and Procedure Court provides that that court shall give a ruling, in the 
form of a judgment , on the merits of questions concerning contravention of Articles 10, 
11 and 24 of the Constitution by one of the statutes, decrees or rules contemplated by 
Article 134 of the Constitution. 

The defendants ' applications do not come within the scope of the above-mentioned 
Article 26." 

48. After th is j u d g m e n t had b e e n de l ivered , one of the defence lawyers , 

speak ing on beha l f of all t he accused , said t h a t t he C o u r t of C a s s a t i o n was 

laying down the rules of the p r o c e d u r e to be followed on its own a u t h o r i t y 

a n d expressed ser ious r e se rva t ions abou t compl i ance wi th Ar t ic le 6 of the 

Conven t i on . H e also asked w h e t h e r t he C o u r t of C a s s a t i o n i n t e n d e d to ask 

t he r eg i s t r a r , p u r s u a n t to Art ic le 190 § 2 of t he Code of C r i m i n a l 

Inves t iga t ion , to r ead ou t t he 30,000 pages in t he file, exp la in ing t h a t , 

hav ing s t a t e d t h a t it i n t e n d e d to follow the p rac t i ce of the c r imina l 

cour t s , it was not r ight for t he C o u r t of C a s s a t i o n to apply s o m e ru les bu t 

not o t h e r s . T h e C o u r t of C a s s a t i o n did not g r a n t this r eques t . 

49. At t he h e a r i n g on 12 F e b r u a r y 1996 the Pr inc ipa l Publ ic P r o s e c u t o r 

b e g a n an a d d r e s s p r e s e n t i n g t he facts of t he case , which con t i nued on 

13 F e b r u a r y . At the beg inn ing of this add res s he said: 

"I shall deal with the charges against Mr Coëme, Mr Javeau and Mr V., but in respect 
of these last two defendants only in so far as the charges concerned are closely connected 
with those against Mr Cocme. 
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The Principal Advocate-General will speak about the other charges against Mrjaveau 
and Mr V. and those against Mr Hermanus." 

50. Accord ing to M r J a v e a u a n d M r S t a l p o r t , the P r e s i d e n t of the 

C o u r t of C a s s a t i o n i n t e r r u p t e d the Pr inc ipa l Advoca t e -Gene ra l ' s address 

at one point to r e m i n d h im t h a t the purpose of t h a t s tage of the 

p roceed ings was not for t he p rosecu t ion to p r e s e n t its case . 

5 1 . O n 16 F e b r u a r y 1996 the C o u r t of C a s s a t i o n b e g a n to t ake 

evidence from the accused. It also h e a r d t he p a r t i e s ' submiss ions on the 

subject of fixing a t i m e t a b l e for the f u r t h e r p roceed ings a n d t h e o rde r in 

which submiss ions should be m a d e . T h e p rosecu t ion sugges ted t h a t the 

defence case should be h e a r d before t he p rosecu t ion ' s . After de l ibe ra t ion , 

t he P r e s i d e n t a n n o u n c e d t h a t the C o u r t h a d 

"fixed the order for submissions in the further proceedings as follows: 

1. Examination of the accused (continued) 

2. Civil party's submissions 

3. Prosecution submissions 

4. Defence submissions 

5. Replies, if any". 

52. O n 20 F e b r u a r y 1996 M r Sta lpor t was e x a m i n e d , t o g e t h e r wi th 

J a v e a u , abou t t he offences he stood accused of. 

T h e record of the h e a r i n g on 20 F e b r u a r y includes t he following 

in fo rmat ion : 

"At the public hearing of the Court of Cassation, sitting as a full court, on 20 February 
1996, in the formal hearing room, where the following members were present and 
sitting: 

President Stranard, Vice-President D'Haenens, Division President Marchal, Judges 
Ghislain, Rappe and Charlier, Division President Baete-Swinnen, Judges Willems, 
Lahousse, Jeanmarl , Verheyden, Verougstraete, Forrier, Boes, D'Hont, Wauters, 
Dhaeyer, Bourgeois and Huybrechts; Principal Slate Counsel Baron J. Velu, Principal 
Advocate-General du Jardin , Chief Registrar Vander Zwalmen, assisted by Registrar 
Sluys and Deputy Registrar Van Geem, 

The accused Stalport stated: I was questioned for the first and last t ime on 16 March 
1994 in the context of an investigation into allegations against [Minister] M. I was told 
thai I was being interviewed as a witness and that I would not have to be cross-examined 
in his presence. At no time did I have the opportunity to present my case. I confirm the 
s ta tements I made at the time of that interview. 

Question to Mr Stalport: 

Is it true that when you received the draft contract you transmit ted it without further 
formality to the administration for scrutiny and that when the administration gave a 
favourable opinion you submitted the file to the Treasury inspector on 23 May 1989? 
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Mr Stalport 's reply: 

Yes, the project was part of a package submitted to the administration with a total 
cost of BEF 20,000,(100. It was that [amount] which caused the unfavourable opinion, 
and also in part the points of divergence between the opinions of the administration 
and the Treasury inspectorate. 

Question to Mr Stalport: 

Why, in your opinion, notwithstanding the unfavourable opinion of the Treasury 
inspectorate, were three contracts signed on 15 June 1989 which now form the basis of 
the charge against you, and which, taken together, had exactly the same purpose, 
although the cost of each of them was limited to BEF 1,200,000? 

Mr Stalport 's reply: 

After the refusal I asked the Minister about it. He confirmed that it was politically 
desirable to go ahead. I looked for a cheaper solution. A few weeks later my colleagues 
submitted a new project to me. 

Question to Mrjaveau: 

Does that not show that the original fee of BEF 4,800,000 was too high? 

Mr Javeau's reply: 

No, Mr Stalport has already answered that question. We altered the project. 

Question to Mr Stalport: 

According to the procedure in force, was the Minister not required, in the event of the 
Treasury inspector's refusal to approve the project, to ask the Budget Minister to 
arbi trate, and, should the latter 's opinion also be unfavourable, to use the possibility of 
bringing the mat te r before the Cabinet, which would have had the last word on the 
subject? 

Mr Stalport 's reply: 

M. was also the Budget Minister. We wanted to launch a much more limited project 
and we did a preliminary study. I do not think the solution of splitting into three was 
adopted to evade Treasury scrutiny. If we had followed the administrative procedures 
the project would not have got oil the ground. My job as head of the private office was to 
get things moving quickly. Although we did not follow the classic procedure, the project 
was nevertheless subjected to Treasury scrutiny. 

Question to Mr Stalport: 

Who in the private office decided to disregard the Treasury inspector's unfavourable 
opinion and split the contract up in such a way as not to be bound by the opinion in 
question? 

Mr Stalport 's reply: 

The decision to continue was taken by the Minister, the solution consisting in a 
reduction of the scope of the original project. Whatever the amount committed, the 
Treasury inspectorate had the power to supervise and give an opinion. Even though the 
contract was limited from the financial point of view, everything was above board. 
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Question to Mr Stalport: 

You stated in substance (p. 9540) that you were irked by the inflexibility and 
resistance to change of the Treasury inspectorate and that in your private office you 
were advised to do things differently, namely to split the contract into three parts so 
that the fees would be lower than the BEF 1,250,000 threshold triggering compulsory 
scrutiny by the Treasury inspectors, and you went on to say that despite doing things 
that way you had once again submitted the subdivided project to the Treasury-
inspector, who the second time had given a favourable opinion, and that splitting the 
project into three had led to a significant reduction in cost amounting to 25% of the 
overall fees. Do you stand by that assessment of your conduct? 

Mr Stalport's reply: 

Yes, because the Treasury inspection procedure took some lime. We wanted to work 
quickly and we came back to another way of doing things, which nevertheless received 
the Treasury inspectorate's approval, but more quickly, even though supervision 
was maintained. I did not have much time and I had to find a solution by using a faster 
procedure, namely approval of the order to pay. I knew that I had to give an account of 
my actions to the Minister and I insisted that the Treasury inspector sign each file, as 
was done even where this was not mandatory. 

Question to Mr Stalport: 

Did you know of the memo sent to Mr C , a minister of the Executive Council of the 
Brussels-Capital Region on 11 September 1989 by Mr L., Inspector-General at the 
Treasury (p. 9270), pointing out that it was highly questionable to continue to 
implement the three contracts and calling on him to block payment by the Region of 
.01 invoices even where, from the formal point of view, these had been legalh drawn up? 

Mr Stalport 's reply: 

I found oui about Mr L.'s criticisms afterwards. I do not know whether Mr L. knew of 
only one contract. In the allegations I think he referred to three contracts of 
BEF 1,500,000. So he was aware that there were three contracts. 

In reply to the Court 's question, Mr javeau slated: 

Splitting the contract was a means of dealing with real difficulties that had cropped 
up. 

Question by the Principal Advocate-General: 

The administration received three contracts and made only one commitment, 
believing that it was dealing with three copies of a single contract. Does Mr Stalport 
remember this misunderstanding, which happened with all three contracts? 

Mr Stalport 's reply: 

The error would have been pointed out to me, but I had left on lOJune 1989." 

5 3 . O n 4 M a r c h 1996 M r S ta lpor t filed a new p l ead ing in which he 
a r g u e d t h a t t h e r e was no connec t ion b e t w e e n the c h a r g e s aga ins t h im 
and those aga ins t M r C o e m e a n d t h a t he should the re fo re s t a n d tr ial in 
t he a p p r o p r i a t e place, n a m e l y the C r i m i n a l C o u r t . 

54. D u r i n g the t r i a l M r H e r m a n u s a s k e d the C o u r t of C a s s a t i o n to 
s u b m i t a p r e l i m i n a r y ques t i on to t he A d m i n i s t r a t i v e J u r i s d i c t i o n a n d 
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P r o c e d u r e C o u r t abou t l imi ta t ion of the p rosecu t ion . In t he a l t e r n a t i v e , he 

r e q u e s t e d it to find t h a t t he p roceed ings aga ins t h im w e r e t i m e - b a r r e d . 

H e fu r the r s u b m i t t e d t h a t t h e r e was no connec t ion b e t w e e n the offences 

he h a d been c h a r g e d wi th a n d those M r C o e m e stood accused of. In 

add i t ion , he a r g u e d t h a t his case had not b e e n h e a r d wi th in a 

" r ea sonab l e t i m e " . As r e g a r d s t he m e r i t s , he s u b m i t t e d t h a t he h a d ac ted 

wi thou t any c r imina l i n t en t . 

55. T h e C o u r t of C a s s a t i o n gave j u d g m e n t on 5 Apr i l 1996. It dec ided 

firstly t h a t t h e r e was a connec t ion be tween the offences wi th which 

M r C o e m e had been c h a r g e d and those wi th which the o t h e r d e f e n d a n t s 

had b e e n c h a r g e d , ru l ing as follows: 

"For the purposes of Articles 226 and 227 of the Code of Criminal Investigation, a 
connection is the link between two or more offences. By its nature it requires, with a 
view to the proper administration of justice, and subject to the right to due process, 
that the cases be dealt with together and by the same court, which may thus determine 
whether each element of the alleged offences has been made out, and assess the 
admissibility of the evidence and the guilt of each of the defendants. 

[Mr Coeme] and the [other] defendants have stood trial together for offences 
brought to light by the same investigation. These offences formed part of a system run 
by Camille Javeau which placed the T association at the point of contact between the 
financial interests of scientific research and the personal interests of its directors and 
third parlies. By the admission of Camille Javeau, this system consisted in seeking to 
sign contracts with the public authorities for surveys to be carried out by the T 
association or by the [...] Institute, each of these contracts being accompanied by 
advantages lor politicians whose power of decision-making, influence or promising 
future were intended to ensure the effectiveness and continuity of the system. 

All the offences [Mr Coeme] and the |other] defendants were charged with link in 
with this system in such a way that there is a connection between them which justifies 
application of Articles 226 and 227 of the Code of Criminal Investigation. 

Even if such application did cause in the present case all the disadvantages 
complained of by the defendants, it has not hindered the full exercise of their right to 
challenge the admissibility of the proceedings or the truth of the charges against them, 
to raise any argument they chose in their defence or to submit to the Court any 
applications they considered useful for the trial of their case." 

56. T h e C o u r t of C a s s a t i o n also refused, in the following t e r m s , to 

submi t a p r e l i m i n a r y ques t i on to t he A d m i n i s t r a t i v e Ju r i sd i c t i on a n d 

P r o c e d u r e C o u r t on the subject of l imi ta t ion : 

"Guy Coeme submitted that extension of the limitation period 'in so far as it 
applie[d] to all prosecutions brought before its entry into force which were not yet 
time-barred on that date and introduce[d] longer time-limits, create[d] discrimination 
contrary to Articles 10 and 11 of the Constitution in relation to the situation of persons 
who [were] subject, on account of the date on which their offences were committed, to 
the limitation period laid down in the former version ofArticlc 21 ' . 

Jean-Louis Mazy submitted that the law introducing the new limitation period 
applied to all prosecutions brought before its entry into force which were not yet time-
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barred on that date, and that limitation of prosecution accordingly depended on the date 
of procedural steps causing time to begin to run again. He argued on that basis that in 
the present case application of Articles 25 and 26 of the Law of 24 December 1993 had 
created discrimination prohibited by Articles 10 and 11 of the Constitution. 

Merry Hermanus likewise submitted that 'only the date of procedural steps causing 
time to begin to run again for limitation purposes determine [d] whether the new law or 
the old should be applied'. 

[Mr Coemc] and the [other] defendants mentioned above requested the Court, in 
their final written submissions, to refer to the Administrative Jurisdiction and 
Procedure Court a preliminary question concerning what they alleged to be a 
contradiction between Articles 10 and 11 of the Constitution and Article 25 of the Law 
of 24 December 1993, which extended periods of limitation. 

It appeal's from those final written submissions that the inequality of t rea tment they 
complained of results solely, according to the defendants themselves, from the date on 
which procedural steps in the investigation or prosecution were taken and from the 
effects of such steps on the running of time for the purposes of limitation, but not from 
the provisions of Article 25 of the Law of 24 December 1993. 

Thus, they are criticising not a distinction allegedly created by that Law, but the 
necessary effects of any application of the law on criminal procedure in the course of 
time. 

The questions raised do not fall within the scope of Article 26 of the Special Law of 
6 Janua ry 1989 on the Administrative Jurisdiction and Procedure Court, and there is 
accordingly no call to ask them." 

57. T h e C o u r t of C a s s a t i o n fu r the r held t h a t t he p roceed ings aga ins t 
M r C o e m e and M r H e r m a n u s were not t i m e - b a r r e d , ru l ing in the 
following t e r m s : 

"In the field of criminal procedure, new legislation is of immediate effect, so that it 
applies to all criminal proceedings brought before the date of its entry into force which 
are not yet time-barred on that date pursuant to the previous legislation. 

Prosecution of offences not subject to limitation on 31 December 1993 will become 
time-barred, unless the running of time has been suspended, on expiry of a period of 
five years from the time of the offences , which may be extended where the case arises 
by a further period of five years from any act causing time to begin to run again lawfully 
performed before expiry of the first five-year period. 

Since limitation of prosecution consists in the extinction, in society's interest, through 
the lapse of a certain length of time, of the power to prosecute a suspect, statutes of 
limitation do not affect the substance of the law. Where they extend the limitation 
period they do not aggravate the penalty applicable at the time when the offence was 
committed or punish an act or omission which was not punishable at the time it was 
committed. Article 7 of the Convention for the Protection of H u m a n Rights and 
Fundamental Freedoms and Article 15 of the International Covenant on Civil and 
Political Rights are not applicable to them. 

The Court must take the date of the judgment as the material time for assessing once 
and for all whether prosecution is time-barred, and the nature of the offence is 
determined not according to the penalty applicable but according to the penalty 
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imposed. From the outset, limitation of prosecution of an act which in principle 
constitutes an offence may be influenced by the penalty imposed. If the Court, after 
declaring the offences of forgery and uttering forgeries made out, were to accept that 
there were extenuating circumstances, thus altering the nature of these crimes [crimes] 
and giving them the status of less serious indictable offences [délits], the limitation 
period for these offences would be the one laid down [or délits, namely five years. 

Where a number of criminal acts are committed successively in execution of a single 
criminal design and thus form only one offence, that offence is only consummated, and 
the running of time for the purposes of limitation only begins, with regard to all of the 
acts concerned, when the last of them is committed, provided, however, that each 
previous criminal act is not separated from the later criminal act by an interval longer 
than the applicable limitation period, unless the running of time has been re triggered or 
suspended. 

The offences for which [Mr Coeme] and [Mr Hermanus] have stood trial were 
committed: 

- in the case of G. Coeme, between 29 March 1981 and 1 December 1989, the last 
being committed on 30 November 1989; 

- in the case of Mr Hermanus , between 1 December 1987 and 1 March 1988, the last 
being committed on 29 February 1988; 

These offences, if made out, constitute execution of a single criminal design. For each 
of the defendants the running of time for the purposes of limitation only began, with 
regard to all of the offences in which they are implicated, when the last of those 
offences was committed, which in the present case was not separated from the others 
by an interval longer than the limitation period in force. 

The Law of 24 December 1993, which raised from three to five years the limitation 
period for the prosecution of less serious indictable offences, and consequently of crimes 
reclassified as such, is applicable to [Mr Coeme] and [the other defendants] since the 
three-year limit bad not been reached when that Law came into force and the running of 
time had been validly retriggcred as regards [Mr Coeme] and [the other defendants] on 
22 February 1991 by the Audit Commission's report no. 480 (p. 14690), an investigative 
measure carried out during the former three-year limitation period. 

Consequently, the original limitation period of five years began to run: 

- in the case of G. Coëme, on 30 November 1989; 

- in the case of Mr Hermanus , on 29 February 1988. 

The running of time during this period was validly retriggcred on lOJunc 1992 by the 
Audit Commission's report no. 2337. 

It follows that prosecution is not time-barred in respect of any of the offences referred 
to in the summons." 
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58. T h e C o u r t of C a s s a t i o n found M r C o e m e guil ty of mos t of the 

offences he h a d b e e n c h a r g e d wi th and s e n t e n c e d h im to two yea r s ' 

i m p r i s o n m e n t , s u s p e n d e d for five yea r s , a n d a fine of BEF 1,000, ad jus ted 

to B E F 60,000. It also disqual i f ied h im from exerc i s ing any of t h e r igh ts 

l is ted in Art ic le 31 of the C r i m i n a l Code for a per iod of five yea r s and 

o r d e r e d h im jo in t ly wi th a n o t h e r de f endan t to pay the civil p a r t y - " I " -

the sums of BEF 476,000, B E F 31,970 a n d BEF 42,070. 

59. T h e C o u r t of C a s s a t i o n found M r Mazy guil ty as c h a r g e d and 

s e n t e n c e d h im to nine m o n t h s ' i m p r i s o n m e n t , s u s p e n d e d for t h r e e years , 

a n d a fine of BEF 500, ad jus ted to BEF 30,000. 

60. T h e C o u r t of C a s s a t i o n s e n t e n c e d M r S t a l p o r t to six m o n t h s ' 

i m p r i s o n m e n t , s u s p e n d e d for one year , and a fine of BEF 26, ad jus ted to 

BEF 1,560, af ter dec la r ing h im gui l ty as c h a r g e d on the bas is of the 

following cons ide ra t ions : 

"On 30 May 1989 the Treasury inspectorate gave an unfavourable opinion (p. 18684) 
on a draft contract in which the T association undertook to carry out for the Brussels 
Region 'a preliminary study of all businesses in the Brussels area', the total cost 
amounting to BEF 4,800,000 net of VAT (p. 18689, at 18694). 

On 15 June 1989 three contracts, each for an inclusive price of BEF 1,200,000, were 
signed by [Minister] M., representing the Brussels Region, and Camille Javeau, 
represent ing ' ! ' (p. 18699 at 18710). 

In these contracts T undertook to carry out a 'preliminary study' 

(a) among small and medium-sized businesses operating as sub-contractors (first 
contract); 

(b) among all businesses receiving subsidies from the Brussels Region' (second 
contract); and 

(c) among all small and medium-sized businesses geared for exports (third 
contract). 

On 15 June 1989, when these contracts were signed, they were transmit ted under the 
Minister's signature to the administration (p. 18681). On 30 June 1989 the Treasury 
inspectorate approved the commitment slip for one of the three contracts without 
making any comment (p. 18680). 

It is clear from a comparison of the initial draft contract with the three new contracts 
that, although the scope and price of the initial contract were reduced in the three new 
contracts, it was still the same concept with the same initial aim, in other words the 
same work. 

It is apparent from the s tatements of Jean-Louis Stalport (p. 9540)' 1 ' and Camille 
Javeau (p. 2905)' 2 ' that the purpose of severing the original contract was to evade the 
mandatory scrutiny of the Treasury inspector. 

1. See the record of the interview on 16 March 1994, replies to the second and third 
questions, quoted in paragraph 27 above. 
2. See the record of the interview on 8 June 1993, paragraph 21 above. 
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The approval of ihc Treasury inspector alluded to by Jean-Louis Stalport is the 
countersignature required for commitment of the expenditure, which was added on 
30 J u n e 1989, after the contract was signed, and reveals nothing about the desire for 
transparency alleged by the defendant (p. 1304). 

Neither the assertion that , if the contract had not been severed, it would have been 
approved in any case nor the assertion that the three contracts were submitted to the 
non-mandatory scrutiny of the Treasury inspector can justify the artificial severance of 
the contract. 

The fraudulent intent required for the charge to be made out need exist only in the 
mind of the perpetrator of the offence. 

It is sufficient lor co-principals to have provided necessary assistance in the 
commission of the offence or to have directly caused it to be committed, to have had 
positive knowledge of the facts constituting the main offence and to have conspired, as 
defined by law, to commit the offence. 

With the fraudulent intent of satisfying the request of Camille Javeau, approved by 
Minister M., Jean-Louis Stalport provided the necessary assistance in the commission of 
the offence within the time agreed. ..." 

61 . T h e C o u r t of C a s s a t i o n t h e n found M r H e r m a n u s guil ty as 
cha rged a n d s en t enced h im to one yea r ' s i m p r i s o n m e n t , s u s p e n d e d for 
five years , a n d a l ine of B E F 500, ad jus ted to BEF 30,000. It also 
disqual if ied him from exerc is ing any of t he r igh t s l is ted in Ar t ic le 31 of 
t he C r i m i n a l Code for a per iod of five yea r s . 

62. T h e C o u r t of C a s s a t i o n held t h a t Mr H e r m a n u s had been t r i ed 
wi th in a r ea sonab le t i m e , on t he following g r o u n d s : 

"It appears from the case file 

- that on 7 August 1989 the Audit Commission transmitted the initial report to the 
Brussels public prosecutor (p. 1120, at 1094); 

- that the information in writing calling for an investigation in respect of Camille 
Javeau and a person or persons as yet unidentified was lodged on 25 August 1989 
(p. 1085); 

- that numerous reports had to be compiled on account of the many interviews and 
investigative measures made necessary by the nature of the offences the defendants 
were accused of; 

- that the nature of the offences made it necessary on 20 October 1989 to appoint a 
court expert (p. 283) to study and analyse thousands of documents and items of 
computer data; that in that connection it should he noted that the accounts of the 'I ' 
association and those of the ... Institute were interconnected in such a way as to 
complicate the expert 's task; that after filing a preliminary memorandum on 
26 December 1989 (p. 358, at 337), an analysis of Camille Javcau's bank accounts on 
26 November 1990 (p. 373, at 367), a memorandum replying to Camille Javeau's 
observations on 6 December 1990 (p. 460, at 440) and a memorandum on the French-
speaking Community's contract no. D/100 on 24 September 1991 (p. 664, at 659) the 
expert filed the successive parts of his report on 29 December 1993, 7 January 1994, 
21 January 1994, 4 February 1994, 3 March 1994 and 22 March 1994 (pp. 18256 at 
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18157, 17939 at 17769, 19406 at 19156, 18909 at 18811, 17285 at 17228, and 20576 at 
20464); 

- that while the expert was compiling his report and later the investigation continued 
without a break, as evidenced by the records and inventories; 

- that the investigative measures taken as a result show that the interconnections 
between the offences made it necessary to verify the s tatements of the numerous 
persons concerned and to cross-check the evidence obtained before the prosecution 
could make their submissions; 

- that as early as 30 June 1994 the file was communicated to the President of the 
House of Representatives by the Principal Public Prosecutor at the Brussels Court of 
Appeal on account of the fact that the file appeared to contain evidence that offences 
had been committed by Guy Coeme, P. M. and W. C. at a time when they held 
ministerial office and thai the latter was still a minister on the date when the file was 
sent (p. 26645, at 26572). 

Al its meeting in plenary session on 14 July 1994 the House of Representatives 
indicted Guy Coeme and committed him for trial in the Court of Cassation. 

On 21 July 1994, allowing an application by the Principal Public Prosecutor, the 
President of the Court of Cassation appointed Judge F. as the investigating judge in 
the present case with the task of extending and continuing the investigation of the 
facts in close collaboration with Investigating Judge V.E., who, as mat ters stood, 
remained responsible for the same offences in so far as there was evidence of offences 
committed by persons other than Guy Coeme. 

On 9 May 1995 [Judge F.[ communicated his File to the Principal Public Prosecutor al 
the Court of Cassation. 

On an application made on 15 June 1995 by the Principal Public Prosecutor at the 
Brussels Court of Appeal, the Council of the Brussels-Capital Region, sitting on 10 July 
1995, authorised the prosecution of Regional Councillor Merry Hermanus 'by 
investigation of the case before a criminal division of the Brussels Court of First 
Instance'. When Investigating Judge V.E. was taken off the case by order of the 
Committals Division on 22 September 1995, the Council of the Brussels-Capital 
Region, sitting on 18 October 1995, decided, allowing an application of 25 September 
1995 by the Principal Public Prosecutor al ihc Court of Cassation, to authorise the 
prosecution of Merry Hermanus in this Court. 

The summons to appear for trial on 5 February 1996 was signed on 8 November 1995. 

On account of ihe possible connection between the offences with which [Mr Coeme] 
and [the other defendants] had been charged, the ease against each of them could not be 
dissociated from the case against the others, regard being had to procedural rules. 

Accordingly, the Court finds no delav in the prosecution of the ease. ..." 

63 . M r J a v e a u was s e n t e n c e d to two y e a r s ' i m p r i s o n m e n t , wi th half of 
t h a t t e r m s u s p e n d e d , a n d a fine of B E F 500, ad jus ted to B E F 30,000. 

64. As a resu l t of his convict ion M r S ta lpor t had to res ign from his 
posi t ion as a d m i n i s t r a t o r of var ious publ ic l imi ted c o m p a n i e s u n d e r 
Belgian law, p u r s u a n t to Art ic le 1 of t he royal d ec r ee of 24 O c t o b e r 1996. 
T h e decision to disqualify M r H e r m a n u s from exerc i s ing the r igh t s l isted 
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in Art ic le 31 of t he C r i m i n a l Code depr ived h im of all his funct ions , 

n a m e l y t he pos ts of r eg iona l counci l lor , d e p u t y mayor , s ec r e t a ry -gene ra l 

of the Min i s t ry of t he F r e n c h - s p e a k i n g C o m m u n i t y and c h a i r m a n of the 

SDRB. 

II. RELEVANT D O M E S T I C LAW 

A. The Constitution 

(35. T h e r e l evan t provisions of the C o n s t i t u t i o n read as follows: 

Article 12 

"Individual liberty is guaranteed. No one may be prosecuted save in the cases and 
under the procedure prescribed by lav ..." 

Article 13 

"No one may be removed against his will from the jurisdiction of the court empowered 
by law to try him." 

Article 59 

"No member of either House may be committed for trial, prosecuted by direct 
summons or arrested in connection with a criminal mat ter while Parliament is in 
session without the authorisation of the House to which he belongs, except in cases 
where an offence is discovered while it is being committed. 

The detention or prosecution of a member of either House shall be stayed throughout 
the session if the House concerned so requires." 

Article 120 

"Aln member of a [regional or community) council shall enjoy the immunities laid 
down in Articles 58 and 59." 

Article 147 

"There shall be a Court of Cassation for Belgium. 

The Court of Cassation shall not determine cases on their merits, save for the trial of 
ministers and members of community or regional governments." 

B. The constitutional provisions applicable at the material time, 
since repealed 

66. T h e first p a r a g r a p h of Art ic le 103 of t he C o - o r d i n a t e d 

C o n s t i t u t i o n of 17 F e b r u a r y 1994 ( former Art ic le 90 of t he C o n s t i t u t i o n 

of 7 F e b r u a r y 1831) provided: 
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"The House of Representatives is empowered to indict ministers and commit them 
for trial in the Court of Cassation, which alone shall have jurisdiction to try them, sitting 
as a full court, save as provided by statute with regard to a civil action brought by an 
injured party and crimes or less serious indictable offences allegedly committed by 
ministers otherwise than in the performance of their official duties." 

67. T h e second p a r a g r a p h of Art ic le 103 of the Co-o rd ina t ed 
C o n s t i t u t i o n of 17 F e b r u a r y 1994 ( former Art ic le 134 of t he C o n s t i t u t i o n 
of 7 F e b r u a r y 1831) provided: 

"The cases of responsibility, the penalties to be imposed on ministers and the manner 
of proceeding against them, either on a charge accepted by the House of 
Representatives or as the result of a prosecution brought by the injured parties, shall 
be laid down by law." 

T h e C o n s t i t u t i o n of 7 F e b r u a r y 1831 included a n Art ic le 139 which 
provided in pa r t i cu l a r : "It is necessa ry to m a k e provision, in s e p a r a t e 
legis lat ion, and as soon as possible , for the following: ... 5. the 
responsibi l i ty of min i s t e r s a n d o t h e r g o v e r n m e n t a g e n t s . " T h i s Art ic le 
was r e p e a l e d on 14 J u n e 1971. 

68. T h e Law of 12 J u n e 1998 a m e n d i n g the C o n s t i t u t i o n rep laced 
Art ic le 103 of t h e C o n s t i t u t i o n by a new provision which s t a t e s : 
"Min i s t e r s shal l be t r ied only by the C o u r t of A p p e a l " , w h e t h e r for 
"offences they have al legedly c o m m i t t e d in the p e r f o r m a n c e of the i r 
d u t i e s " or for "offences they have al legedly c o m m i t t e d o the rwise t h a n in 
the p e r f o r m a n c e of the i r du t i e s for which they a r e t r ied d u r i n g the i r t e r m 
of office" (Art icle 103 § 1). 

T h e new t ex t fu r the r provides : " T h e p r o c e d u r e for t he p rosecu t ion a n d 
t r ia l of min i s t e r s shall be laid down by law" (Article 103 § 2) . 

69. T h e re levan t legis la t ion is t he Special Law of 2 5 J u n e 1998 govern ing 
the c r imina l responsibi l i ty of m i n i s t e r s (and the Special L a w o f 2 5 J u n e 1998 
govern ing the c r imina l respons ib i l i ty of m e m b e r s of c o m m u n i t y a n d 
reg iona l counci ls) . " T h e Brusse l s C o u r t of A p p e a l a lone is e m p o w e r e d to 
t ry a m i n i s t e r for offences al legedly c o m m i t t e d in the p e r f o r m a n c e of his 
official du t i e s " , w h e r e a s "for t he t r ia l of a m i n i s t e r d u r i n g his t e r m of office 
for offences he has a l legedly c o m m i t t e d o the rwise t h a n in t he p e r f o r m a n c e 
of his du t i e s t he cour t s hav ing jur isdic t ion shall also include t he C o u r t of 
A p p e a l for t he p lace w h e r e t h e offence was c o m m i t t e d , t he p lace w h e r e he 
lives or the place whe re he has b e e n found" (Article 1). T h e Special Law lays 
down the ru les for t he conduc t of the p rosecu t ion and inves t iga t ion , the 
p r o c e d u r e before the C o u r t of Appea l a n d the p r o c e d u r e for an appea l on 
po in t s of law. T i t l e VI of t he Special Law lays down two special provisions, 
one of t he se be ing Art ic le 29, which express ly provides : 

"Co-principals and accomplices implicated in an offence for which a minister is 
prosecuted and the perpetrators of connected offences must be prosecuted and tried at 
the same time as the minister." 
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C. The transitional provision 

70. P e n d i n g the e n a c t m e n t of a law on p r o c e d u r e , a n d in o r d e r to avoid 
t he para lys is of t he c r imina l j u s t i c e sys tem in cases conce rn ing min i s t e r s 
d u r i n g the t i m e it would t ake to b r ing in legis lat ion, t he Na t iona l 
Congre s s a d o p t e d in 1831 a t r ans i t i ona l provision specifying the scope of 
t he ju r i sd ic t ions of the H o u s e of R e p r e s e n t a t i v e s a n d the C o u r t of 
Cas sa t i on . 

In its or ig ina l vers ion, fo rmer Ar t ic le 134 of t he C o n s t i t u t i o n , which l a t e r 
b e c a m e the t r ans i t i ona l provis ion of Ar t ic le 103, was worded as follows: 

"Until such lime as provision for the purpose has been made by law, the House of 
Representatives shall have discretion to indict a minister and die Court of Cassation to 
try him, and in so doing classify the offence and determine the appropriate sentence." 

71 . In Vo lume II (Poli t ical a n d a d m i n i s t r a t i v e laws) of t he Novelles 
survey of 1935 it was a r g u e d t h a t this provision conce rned bo th 
m i n i s t e r s ' o rd ina ry responsibi l i ty and a responsib i l i ty specific to the i r 
official du t i e s , the following point be ing m a d e (nos. 723 to 725, p . 236) : 

"Where it is a matter of offences defined in the Criminal Code, the penalties laid 
down in that Code are applicable. Where, on the contrary, the Criminal Code has 
nothing to say about the offences concerned, on a provisional basis, pending the 
enactment of legislation governing the question, the House of Representatives has 
discretion to indict ministers and the Court of Cassation lo try them, and in so doing 
classify the offence and determine the appropriate sentence." 

72. In hisMercuriale a d d r e s s of 1 S e p t e m b e r 1976 m a r k i n g the o p e n i n g 
of a new judicial session [Journal des Tribunaux, 1976, pp . 653-54, at 4 and 5, 
a n d pp. 658-59, at 19) Pr inc ipa l Publ ic P rosecu to r D e l a n g e said t h a t u n d e r 
t he t r ans i t i ona l provision of Ar t ic le 103 of t he C o n s t i t u t i o n (Article 90 at 
t h a t t i m e ) m i n i s t e r s were c r imina l ly responsib le for all offences def ined by 
the c r imina l law, t he C o u r t of C a s s a t i o n not having any d i sc re t ion in t he 
m a t t e r (it could, a t the mos t , add cha rges and pena l t i e s bu t not r educe 
m i n i s t e r s ' o rd ina ry c r i m i n a l responsibi l i ty in any way) . H e fu r the r 
observed: "As r ega rds the p r o c e d u r e in the C o u r t of C a s s a t i o n , it would 
a p p e a r t h a t in the absence of legis la t ion t he o rd ina ry ru les of c r imina l law-
should apply by ana logy" (p. 669) . 

73. In t he cons t i t u t i ona l revision of 5 May 1993 the t r ans i t i ona l 
provision of Art ic le 103 was a m e n d e d to r ead as follows: 

"Until such time as provision for the purpose has been made by means of the law 
referred to in paragraph 2, the House of Representatives shall have discretion lo indict 
a minister and the Court of Cassation to try him in the cases contemplated by the 
criminal law and applying the penalties laid down therein." 

74. However , as P a r l i a m e n t neve r leg is la ted save on a t e m p o r a r y basis , 
t h e t r ans i t i ona l provision r e m a i n e d in force unt i l the cons t i t u t iona l 
revision of 1998 (see p a r a g r a p h 68 above) . 
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D. Laws for the implementation of former Article 103 of the 
Constitution 

75. Va r ious laws for t h e i m p l e m e n t a t i o n of Art ic le 103 of t he 

C o n s t i t u t i o n have been a d o p t e d . T h e s e were t e m p o r a r y r e sponses to 

specific c i r c u m s t a n c e s . 

76. T h e first of t he se laws was e n a c t e d af ter a due l in 1865 b e t w e e n a 

m e m b e r of t h e H o u s e of R e p r e s e n t a t i v e s a n d the M i n i s t e r of Defence . 

Both m e n had used the i r weapons . As this conduc t c o n s t i t u t e d a c r imina l 

offence, t he Pr inc ipa l Publ ic P r o s e c u t o r at the C o u r t of C a s s a t i o n 

expressed the i n t en t ion of p re fe r r ing c h a r g e s . Since one of t he two 

a n t a g o n i s t s was a min i s t e r , it was for t he H o u s e of R e p r e s e n t a t i v e s to 

indict h im a n d an appl ica t ion was m a d e to t h a t effect. However , the 

House of R e p r e s e n t a t i v e s al lowed this app l ica t ion only on condi t ion t h a t 

legislat ion was first b r o u g h t in. 

77. In t he r epo r t of t h e special c o m m i t t e e a p p o i n t e d by the H o u s e t o 

cons ider the cons t i tu t iona l issues a r i s ing from this duel , M r D e l c o u r m a d e 

the following c o m m e n t s on t he bill t h a t had been tab led : 

"Our committee, gentlemen, was also of the opinion that the Court of Cassation has 
jurisdiction to rule on offences committed by accomplices of a minister or connected 
offences which might be imputed to persons other than the minister facing charges. It 
referred to general legal principles. 

It would not be rational, in Mr Dalloz's opinion, for the Court of Cassation, which, on 
account of the large number of judges who sit in it, its rank in the judicial hierarchy and 
the solemnity of its procedure, provides defendants with more safeguards than the 
ordinary courts, not to have jurisdiction to rule on offences committed by accomplices 
and connected offences. Provision is already made for that in Article 479 of the Code of 
Criminal Investigation. Where a public officer charged with an offence has accomplices 
who are not themselves public officers, the public officer does not follow his accomplices 
to the Criminal Court, they follow him to the higher court. 

It is undoubtedly in the general interest for a minister who has committed a crime or 
less serious indictable offence to be handed over to the courts, because, as I observed above, 
no one may lay claim to impunity in Belgium. But side by side with this general interest 
there is another public interest which is no less respectable, thai of the minister's complete 
freedom to manage public affairs at any particular time. The House of Representatives is 
the judge of this lat ter interest, to which the former, it would seem, must give way in 
certain circumstances. Let us assume that the Minister of Defence has committed an 
indictable offence: the country is in a critical situation and he alone can properly ensure 
its defence. In such a serious situation, should not the House of Representatives be able to 
make the interests of justice take second place behind that other, even weightier public 
interest, the defence of the State and public safety? 

The Court ofCassation will observe the procedure laid down by the Code of Criminal 
Investigation, according to the nature of the offence referred to it. When dealing with a 
less serious indictable offence, it will comply with the relevant existing provisions, 
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whereas when dealing wilh a crime il will comply with the Code's provisions governing 
assize courts. In the latter case, since the Court of Cassation sits without a jury, it is 
clear that the provisions of the Code of Criminal Investigation concerning that part of 
the procedure cannot be applied." 

78. T h e law en t i t l ed "Law on offences c o m m i t t e d by m i n i s t e r s 

o the rwise t h a n in t h e p e r f o r m a n c e of the i r official d u t i e s " was a d o p t e d 

on 1 9 J u n e 1865. It provided, inter alia: 

Article 1 

"Crimes and less serious indictable offences committed by a minister otherwise than 
in the performance of his official duties shall be referred to the Court of Cassation, 
sitting as a full court ..." 

Article 7 

"The Court of Cassation shall observe the procedure laid down in the Code of 
Criminal Investigation ..." 

Article 9 

"Summary offences committed by ministers shall be dealt with by the lower courts 
under the ordinary procedure." 

Article 10 

"The present Law shall come into force on the da)" following its publication and shall 
remain in force for one year only ..." 

79. In acco rdance wi th the provisions of this law the M i n i s t e r of 

Defence and the m e m b e r of the H o u s e of R e p r e s e n t a t i v e s were 

c o m m i t t e d for t r ia l in the C o u r t of Cas sa t i on , t r ied a n d convicted. T h e 

re levant p a r t s of t he C o u r t of C a s s a t i o n ' s j u d g m e n t of 12 J u l y 1865 read 

as follows: 

"Whereas the indivisibility of the procedure is a necessary consequence of the 
indivisibility of the offence and requires the whole proceedings to be assigned to the 
highest-ranking court which has jurisdiction to try one of the defendants; 

Whereas this public-policy principle, which is universally accepted in case-law, was 
enshrined in a law promulgated in Belgium, I he Law of 24 Messidor Year IV, 
governing the prosecution of the accomplices of a representative of the people or a 
member of the Executive Directory indicted by the legislature and committed lor trial 
in the High Court of Justice; whereas it has subsequently been confirmed in new 
legislation by the way it was applied in Article 501 of the Code of Criminal Investigation; 

"Whereas, since Lieutenant-Gencral Baron C , the Minister of Defence, must be tried 
by the Court of Cassation, pursuant to the Law of 19Junc 1865, that court is, according 
to the principle staled above, legally seized of the proceedings brought at the same lime 
against representative D., co-defendant; 
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"For these reasons, [the Court] finds both defendants guilty of the offence of fight ing 
a duel without causing injury and the first defendant guilty of the offence of provoking 
that duel." 

80. O n 3 Apri l 1995 the F e d e r a l P a r l i a m e n t e n a c t e d a second law 
provid ing for the t e m p o r a r y a n d p a r t i a l i m p l e m e n t a t i o n of Ar t ic le 103 of 
t he C o n s t i t u t i o n . Th i s law conce rned only t he inves t igat ive m e a s u r e s 
which could be o r d e r e d by the H o u s e of R e p r e s e n t a t i v e s and it was 
provided tha t it was to r e m a i n in force for only n ine weeks . 

In its opinion of 23 M a r c h 1995 on the bill which fo rmed the basis for 
th is law, t he Legis la t ion Sect ion of the Conseil d'Etat exp re s sed the 
following views: 

"The bill as it stands uses these broad powers in a very limited way, but Parliament 
should use them to define not only the offences which ministers may possibly commit 
but also the penalties which may be imposed on them or the procedure to be followed for 
their prosecution, both before and after indictment proper. Such legislation is likely to 
cause difficulties on account of the uncertainty which it may leave, for example, about 
how proceedings brought in such conditions would be continued." 

8 1 . O n 17 D e c e m b e r 1996 P a r l i a m e n t enac t ed a th i rd law providing 
for t he t e m p o r a r y a n d pa r t i a l i m p l e m e n t a t i o n of Art ic le 103 of the 
C o n s t i t u t i o n . Th i s conce rned federal m in i s t e r s . It e m p o w e r e d the House 
of R e p r e s e n t a t i v e s to o rde r inves t igat ive m e a s u r e s in respec t of a min i s t e r 
a n d laid down the condi t ions and specified t he p r o c e d u r e s for ca r ry ing out 
such m e a s u r e s . T h e Special Law of 28 F e b r u a r y 1997 conce rned min i s t e r s 
of the c o m m u n i t y a n d reg iona l counci ls . T h e s e two laws r e m a i n e d in force 
un t i l 1 J a n u a r y 1998. 

E. Preliminary questions to the Administrative Jurisdiction and 
Procedure Court 

82. P u r s u a n t to Ar t ic le 26 § 1 of t he Special Law of 6 J a n u a r y 1989, the 
A d m i n i s t r a t i v e Ju r i sd i c t i on a n d P r o c e d u r e C o u r t has ju r i sd ic t ion to give a 
p r e l i m i n a r y ru l ing , in the form of a j u d g m e n t , on ques t ions concern ing , 
firstly, con t r aven t i on by one of the s t a t u t e s , dec rees or rules 
c o n t e m p l a t e d by Art ic le 26 bis (134) of the C o n s t i t u t i o n of t he rules laid 
down by or p u r s u a n t to t he C o n s t i t u t i o n to d e t e r m i n e the respect ive 
powers of t he S t a t e , t he C o m m u n i t i e s a n d the Regions ; secondly, any 
conflict be tween dec rees or ru les as c o n t e m p l a t e d by Ar t ic le 26 bis (134) 
of t he C o n s t i t u t i o n p r o m u l g a t e d by different legislat ive a u t h o r i t i e s ; and , 
lastly, c o n t r a v e n t i o n by one of the s t a t u t e s , dec rees or rules c o n t e m p l a t e d 
by Ar t ic le 26 bis of t he C o n s t i t u t i o n of Ar t ic les 6, 6 bis or 17 of the 
C o n s t i t u t i o n . Art ic les 6 and 6 bis of t he C o n s t i t u t i o n , which b e c a m e 
Art ic les 10 a n d 11 af ter t he revision of 17 F e b r u a r y 1994, e n s h r i n e the 
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pr inc ip les of t he equa l i ty of all Belg ian c i t izens before t he law and 
en joymen t of recognised civil r igh t s a n d f reedoms wi thou t d i sc r imina t ion . 

83 . U n d e r Art ic le 26 § 2 of t he Special Law, a cour t before which a 
p r e l i m i n a r y ques t ion has b e e n ra i sed m u s t in pr inciple seek a ru l ing on the 
m a t t e r from the A d m i n i s t r a t i v e Ju r i sd i c t i on a n d P r o c e d u r e C o u r t . 
However , this is not m a n d a t o r y w h e r e t he ac t ion is inadmiss ib le for 
p rocedu ra l r easons based on ru les which a r e not t hemse lves t he subject of 
an appl ica t ion for a p r e l i m i n a r y ru l ing . Similar ly , a cour t whose decisions 
a r e open to cha l lenge in t he form of a n o rd ina ry a p p e a l , a pe t i t ion to 
r e o p e n p roceed ings , an a p p e a l on poin ts of law or an appl ica t ion for 
jud ic i a l review in the Conseil d'Etat is also e x e m p t e d from this ob l iga t ion 
e i t h e r w h e n the A d m i n i s t r a t i v e J u r i s d i c t i o n a n d P r o c e d u r e C o u r t has 
a l r eady given a ru l ing on a ques t i on or appea l having the s a m e object or 
w h e n it cons iders t h a t t he reply to the p r e l i m i n a r y ques t ion is not essent ia l 
for it to be able to give j u d g m e n t , or w h e n it is mani fes t ly a p p a r e n t t h a t t he 
law, dec ree or ru le c o n t e m p l a t e d in Art ic le 26 bis (134) does not c o n t r a v e n e 
any rule or Art ic le of t he C o n s t i t u t i o n c o n t e m p l a t e d in Art ic le 26 § 1. 

84. W h e n the Special Law of 6 J a n u a r y 1989 was at t he d ra f t ing s t age , 
t he M i n i s t e r of J u s t i c e jus t i f ied t he obl iga t ion to refer a p r e l im ina ry 
ques t i on by the need to avoid any risk of a r b i t r a r y a s s e s s m e n t by t he 
cour t s of t he exped iency of do ing so. 

F. The Code of Criminal Investigation 

85. Art ic le 21 § 1 of t he Law of 17 Apri l 1878 c o n t a i n i n g the 
p r e l i m i n a r y pa r t of the Code of C r i m i n a l P r o c e d u r e former ly provided: 

"Prosecution shall be time-barred after ten years in the case of a crime, three years in 
the case of less serious indictable offences and six months in the case of summary 
offences, counting from the day when the offence was committed." 

86. Ar t ic le 25 of t he Law of 24 D e c e m b e r 1993 a m e n d e d the above 
provision, which now r eads as follows: 

"Prosecution shall be time-barred after ten years in the case of a crime, five years in 
the case of less serious indictable offences and six months in the case of summary 
offences, counting from the day when the offence was committed." 

87. T h e p a p e r s on t he d r a f t i ng his tory of the Law of 24 D e c e m b e r 1993 
inc lude the following obse rva t ions on Ar t ic le 25: 

"The new limitation period applies where the current period has not yet expired, 
without any retrospective effect. That is also the minister's opinion. 

Third case: an offence is committed before 1 January 1992 and a step retriggering the 
running of time is taken on 15 December 1993. Given that Article 22 has never been 
amended, it is a moot point whether prosecution for the offence would become time-
barred on 15 December 1996 or on 15 December 199H. ... 



COEME AND OTHERS v. BELGIUM JUDGMENT 117 

The rapporteur considers that the three-year period which began on 15 December 
1993 would become five years on 1 January 1994. Proceedings would in that case 
become time-barred on 15 December 1998 instead of 15 December 1996. The new 
limitation period applies where the current period has not yet expired, without any 
retrospective effect. That is also the minister's opinion." (Doc. Pari. Ch., S.O. 1993-94, 
no. 1211/8, p. 1 1). 

88. C i r c u l a r no. 2/94 of 10 J a n u a r y 1994 on this point from the 

Pr inc ipa l Publ ic P r o s e c u t o r a t t he M o n s C o u r t of Appea l inc ludes , inter 
alia, t he following ins t ruc t ion : 

"It follows that, where a step which causes time to begin to run again is taken before 
prosecution becomes time-barred, the limitation period is extended by five years 
counting from the last relevant step retriggering the running of t ime." 

89. Ar t ic le 22 of t he Law of 17 Apri l 1878 c o n t a i n i n g the p r e l i m i n a r y 

pa r t of t he Code of C r i m i n a l P r o c e d u r e , which was not a m e n d e d by the 

Law of 24 D e c e m b e r 1993, provides : 

"For the purposes of limitation of prosecution, time shall be caused to run again only 
by procedural steps in the investigation or prosecution of an offence taken within the 
time-limit laid down by the previous Article. 

Such steps shall cause time to begin to run again for a new period of equal length, 
even for persons who are not directly affected by them." 

90. Ar t ic le 190 § 2 of t he C o d e of C r i m i n a l Inves t iga t ion m a k e s the 

following provision as r e g a r d s the conduct of t r ia l s before t he C r i m i n a l 

C o u r t : 

"The public prosecutor, the civil party or his counsel shall present the facts of the case; 
the reports, if any have been drawn up, shall be readout by the registrar; witnesses for the 
defence and the prosecution shall give evidence, where appropriate, and any objections 
heard and determined; any exhibits capable of establishing guilt or innocence shall be 
shown to the witnesses and the parties; the defendant shall be questioned; the defendant 
and any persons liable under civil law shall present their defence; the public prosecutor 
shall sum up and make his final submissions; the defendant and any persons liable for the 
offence under civil law shall have the right to reply." 

9 1 . T h e concept of " connec t ion" is def ined in Ar t ic les 226 and 227 of 

t he Code of C r i m i n a l Inves t iga t ion . 

Art ic le 226 provides : " [ T h e C o u r t of Appea l ] shall ru l e , in a single 

j u d g m e n t , on c o n n e c t e d offences in respec t of which the d o c u m e n t a r y 

evidence has been placed before it at t h e s a m e t i m e . " 

Art ic le 227 provides : 

"Offences are connected either where they have been committed at the same time by 
more than one person acting together or where they have been committed by different 
persons, even at different times and in various places, but as the result of a conspiracy 
between them beforehand, or where the offenders have committed some of the offences 
in order to obtain the means to commit the others, to facilitate or consummate 
commission of those other offences or to ensure that they will go unpunished." 
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T H E L A W 

I. ALLEGED V I O L A T I O N S O F ARTICLE 6 O F T H E C O N V E N T I O N 
T A K E N A L O N E AND IN C O N J U N C T I O N W I T H A R T I C L E S 13 
A N D 14 

92. Rely ing on Art ic le 6 of t he Conven t ion , t he app l i can t s s u b m i t t e d 
t h a t in m a n y re spec t s d u r i n g the c r imina l p roceed ings aga ins t t h e m they 
had suffered a den ia l of a fair t r ia l a n d i n f r i ngemen t s of t he r ight to due 
process . T h e y fu r the r a l leged t h a t these defects had b r e a c h e d Art ic les 13 
and 14 of t he Conven t ion . 

T h e r e l evan t provisions of Art ic le 6 of the C o n v e n t i o n provide as 
follows: 

"1. In the determination of... any criminal charge against him, everyone is entitled 
to a fair and public hearing within a reasonable time by an independent and impartial 
tribunal established by law ... 

2. Everyone charged with a criminal offence shall be presumed innocent until proved 
guilty according to law. 

3. Everyone charged with a criminal offence has the following minimum rights: 

(b) to have adequate time and facilities for the preparation of his defence; 

93 . T h e r e q u i r e m e n t s of p a r a g r a p h s 2 a n d 3 (b) of Art ic le 6 a r e to be 
seen as p a r t i c u l a r aspec ts of t he r ight to a fair t r ia l g u a r a n t e e d by 
p a r a g r a p h 1 (see, a m o n g o t h e r a u t h o r i t i e s , Van Geyseghem v. Belgium 
[ G C ] , no. 26103/95, § 27, E C H R 1999-1, a n d the Poi t r imol v. F r a n c e 

j u d g m e n t of 23 N o v e m b e r 1993, Series A no. 277-A, p. 13, § 29). T h e 
C o u r t cons iders t h a t it is a p p r o p r i a t e to e x a m i n e the c o m p l a i n t s in the 
light of p a r a g r a p h 1 of Ar t ic le 6, t a k e n in conjunct ion , w h e r e necessary , 
wi th its o t h e r p a r a g r a p h s and the o t h e r provisions of the Conven t ion , 
which provide : 

Article 13 - Right to an effective remedy 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

Article 14 - Prohibit ion of discrimination 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other s tatus ." 
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A. The lack of implementing legislation 

94. T h e app l i can t s s u b m i t t e d t h a t t he fact t h a t t hey had been t r ied by 
the C o u r t of Cas sa t i on , in t he absence of any legis la t ion to i m p l e m e n t 
Art ic le 103 of the C o n s t i t u t i o n , had infr inged Ar t ic le 6 §§ 1, 2 and 3 (b) 
of the Conven t i on . 

Mr Mazy , M r S ta lpor t , M r H e r m a n u s and M r J a v c a u fu r the r a l leged 
t h a t t he decision to j o in t he p roceed ings on account of a connec t ion 
c o n s t i t u t e d a violat ion of Art ic le 6 § 1 of the Conven t ion and 
d i sc r imina t ion con t r a ry to Ar t ic le 14. 

95. T h e C o u r t will e x a m i n e first the case of M r C o e m e and t h e n the 
case of t he o t h e r app l i can t s . 

1. The case of Mr Coeme 

96. Like the o t h e r app l i can t s , M r C o e m e s u b m i t t e d t h a t t he rules 
gove rn ing the p r o c e d u r e to be followed by the C o u r t of C a s s a t i o n were 
es tab l i shed n e i t h e r by s t a t u t e nor by the C o n s t i t u t i o n . H e a r g u e d on tha t 
basis t h a t the C o u r t of C a s s a t i o n had ac ted as bo th legis la tor and judge at 
t he s a m e t ime , in b r e a c h of Art ic le 6 § 1 of t he Conven t i on . Any judic ia l 
a u t h o r i t y had to be subject to p r o c e d u r e s i n t e n d e d to g u a r a n t e e the 
in teg r i ty of its decisions to the pe r sons wi th in its j u r i sd ic t ion and to 
sa feguard t he r ight to d u e process , a pr inciple which the H o u s e of 
R e p r e s e n t a t i v e s had fully u n d e r s t o o d in 1865. T h e fact t h a t t h e r e was no 
s t a t u t e govern ing p r o c e d u r e had in the p r e s e n t case led t he C o u r t of 
C a s s a t i o n to es tabl i sh a n ad hoc p r o c e d u r e , m a k i n g u p for P a r l i a m e n t ' s 
fai lure to legis la te . By laying down the appl icable p r o c e d u r a l ru les itself, 
even by analogy, t he C o u r t of C a s s a t i o n had mani fes t ly d i s r e g a r d e d the 
pr inciple of the s e p a r a t i o n of powers as r e g a r d s e n a c t m e n t and 
appl ica t ion of the c r imina l law. Even t hough , by a process of e l imina t ion , 
the p r o c e d u r e followed by the C o u r t of C a s s a t i o n could not be any th ing 
o t h e r t h a n the p r o c e d u r e laid down for t he c r imina l cou r t s , th is was not 
sufficient to satisfy t he r e q u i r e m e n t of an accessible a n d foreseeable 
p r o c e d u r e . 

Accord ing to M r C o e m e , this also cons t i t u t ed a b r e a c h of Art ic le 6 § 2 of 
the C o n v e n t i o n , in so far as t h a t provision laid down the pr inciple "nullum 

judicium sine lege". 
97. T h e G o v e r n m e n t s u b m i t t e d t h a t it could not be infer red t h a t the 

p r o c e d u r e before t he C o u r t of C a s s a t i o n was not laid down by domes t i c 
law mere ly because the p r o c e d u r e to be followed for t h e t r ia l of min i s t e r s 
was laid down n e i t h e r by t h e C o n s t i t u t i o n nor by any i m p l e m e n t i n g 
legis la t ion. T h e p r o c e d u r e to be followed was t he p r o c e d u r e which 
exis ted for t he o rd ina ry c r imina l cou r t s , a n d this was perfectly 
foreseeable in the l ight of t he t each ings of case- law a n d legal theory , and 
also on account of t h e fact t h a t t he o t h e r t h r e e types of p r o c e d u r e - those 
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laid down for the assize cour t s , j uven i l e cour t s and mi l i t a ry cou r t s - we re 
obviously not appl icable . T h e C o u r t of C a s s a t i o n had the re fo re not a c t ed 
as an ad hoc l eg i s la tu re , nor had it gone beyond the b o u n d s of a r e a s o n a b l e 
i n t e r p r e t a t i o n of ex i s t ing law by apply ing the p r o c e d u r e of t h e o rd ina ry 
c r imina l cour t s , whi le i n t r o d u c i n g a n u m b e r of modif icat ions m a d e 
necessa ry by the cons t i t u t iona l r e q u i r e m e n t t h a t it had to sit as a full 
cour t . 

98. T h e C o u r t observes in t h e first place t h a t the C o n v e n t i o n "is 
i n t e n d e d to g u a r a n t e e not r i gh t s t h a t a re t heo re t i ca l or i l lusory bu t 
r igh ts t h a t a re prac t ica l a n d effective; this is pa r t i cu la r ly so of the r igh t s 
of the defence in view of t he p r o m i n e n t place held in a d e m o c r a t i c society 
by the r ight to a fair t r ia l , from which they de r ive" (see t he Ar t ico v. I taly 
j u d g m e n t of 13 M a y 1980, Ser ies A no. 37, pp. 15-16, § 33) . Accord ing to 
t h e case-law, the object of the t e r m "es tab l i shed by law" in Art ic le 6 of t he 
C o n v e n t i o n is to e n s u r e " t h a t t he jud ic ia l o rgan i sa t ion in a d e m o c r a t i c 
society [does] not d e p e n d on the d iscre t ion of the Execut ive , bu t t h a t it 
[is] r e g u l a t e d by law e m a n a t i n g from P a r l i a m e n t " (sec Z a n d v. Aus t r i a , 
app l ica t ion no. 7360/76, C o m m i s s i o n ' s r epor t of 12 O c t o b e r 1978, 
Decis ions a n d R e p o r t s (DR) 15, pp. 70 a n d 80) . Nor , in coun t r i e s w h e r e 
t he law is codified, can o rgan i sa t i on of t he jud ic ia l sys t em be left to the 
d i sc re t ion of the judic ia l a u t h o r i t i e s , a l t hough this does not m e a n t h a t 
t he cour t s do not have some l a t i t ude to i n t e r p r e t t he r e l evan t na t iona l 
legis la t ion. 

99. A t r i buna l "is c h a r a c t e r i s e d in t he subs t an t ive sense of t he t e r m by 
its jud ic ia l funct ion, t h a t is to say d e t e r m i n i n g m a t t e r s wi th in its 
c o m p e t e n c e on the basis of ru les of law a n d af ter p roceed ings conduc t ed 
in a p re sc r ibed m a n n e r " (see t he Belilos v. Swi tze r l and j u d g m e n t of 
29 Apri l 1988, Ser ies A no. 132, p . 29, § 64) . It m u s t also satisfy a ser ies of 
o t h e r condi t ions , inc lud ing t h e i n d e p e n d e n c e of its m e m b e r s a n d the 
l eng th of the i r t e r m s of office, impar t i a l i t y a n d the ex i s t ence of 
p rocedu ra l sa feguards . T h e r e is no doub t t h a t t he C o u r t of C a s s a t i o n , 
which in Belgian law was t he only cour t which h a d ju r i sd ic t ion to t ry 
M r C o e m e , was a " t r i buna l e s t ab l i shed by law" (see, mutatis mutandis, 
Prosa and O t h e r s v. D e n m a r k , appl ica t ion no. 20005/92, C o m m i s s i o n 
decis ion of 27 J u n e 1996, u n r e p o r t e d ) . 

100. T h e C o u r t no tes t h a t no legis lat ion i m p l e m e n t i n g Art ic le 103 of 
the C o n s t i t u t i o n was in force w h e n the app l ican t s s tood t r ia l in the C o u r t 
of C a s s a t i o n (see p a r a g r a p h s 75, 80 and 81 above) . Yet Art ic le 103 § 2 
r e q u i r e d P a r l i a m e n t to lay down the p r o c e d u r e before the C o u r t of 
C a s s a t i o n , and Ar t ic le 139 of t he C o n s t i t u t i o n of 7 F e b r u a r y 1831 
ins is ted on the need to do so as soon as possible . However , ass is ted by his 
counsel a n d his lawyers , M r C o e m e was not in to ta l i gnorance of t h e 
p r o c e d u r a l ru les which would be appl ied d u r i n g t h e t r ia l . H e could no t 
have b e e n u n a w a r e t h a t t he p r o c e d u r e of the o r d i n a r y c r imina l cour t s 
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would p robab ly be followed, as this could have been infer red from legal 
t heo ry a n d case-law, a l t h o u g h this was l imi ted to the C o u r t of 
Cas sa t i on ' s j u d g m e n t of 12 J u l y 1865 (see p a r a g r a p h 79 above) . H e could 
also have d e d u c e d this from Art ic le 7 of t he Law of 19 J u n e 1865, even 
t h o u g h t h a t law had been e n a c t e d only to dea l wi th a specific set of 
c i r c u m s t a n c e s . T h e Pr inc ipa l Publ ic P r o s e c u t o r at t he C o u r t of Cassa t ion 
a p p a r e n t l y r e a c h e d t h a t conclusion h imsel f and advised the 
r e p r e s e n t a t i v e s of some of t he app l i can t s accordingly at t he in te rv iew on 
3 N o v e m b e r 1995. W h e n t h e t r i a l o p e n e d on 5 F e b r u a r y 1996 (see 
p a r a g r a p h 41 above) the P r e s i d e n t of t h e C o u r t of C a s s a t i o n himsel f 
conf i rmed t h a t t he p r o c e d u r e of t he o rd ina ry c r imina l cour t s would be 
followed, a n n o u n c i n g t h a t t he case would be t r ied in acco rdance wi th the 
provisions of Art ic le 190 of the Code of C r i m i n a l Inves t iga t ion . 

101. However , t he G o v e r n m e n t acknowledged t h a t t he p r o c e d u r e of 
t he o rd ina ry c r imina l cou r t s could not be a d o p t e d as such by the C o u r t of 
C a s s a t i o n s i t t ing as a full cour t . In its i n t e r locu to ry j u d g m e n t of 
12 F e b r u a r y 1996 (see p a r a g r a p h 46 above) t he C o u r t of Cassa t ion 
a n n o u n c e d t h a t the rules govern ing the p r o c e d u r e in the o rd ina ry 
c r imina l cou r t s would be appl ied only in so far as they w e r e compa t ib l e 
"wi th the provisions govern ing the p r o c e d u r e in t he C o u r t of C a s s a t i o n 
s i t t ing as a full cour t " . As a resu l t , t he p a r t i e s could not a sce r t a in in 
advance all the de ta i l s of the p r o c e d u r e which would be followed. T h e y 
could not foresee in wha t way the C o u r t of C a s s a t i o n would a m e n d or 
modify t he provisions govern ing the n o r m a l conduc t of a c r imina l t r ia l , as 
es tab l i shed by the Belgian p a r l i a m e n t . 

In so do ing , t he C o u r t of C a s s a t i o n i n t roduced a n e l e m e n t of 
u n c e r t a i n t y by not specifying which rules were c o n t e m p l a t e d in the 
res t r i c t ion a d o p t e d . Even if the C o u r t of C a s s a t i o n had not m a d e use of 
the possibil i ty it had rese rved for i tself of m a k i n g ce r t a in c h a n g e s to the 
rules govern ing p r o c e d u r e in the o rd ina ry c r imina l cour t s , t he task of t he 
defence was m a d e pa r t i cu l a r ly difficult because it was not known in 
advance w h e t h e r or not a given rule would be appl ied in the course of the 
t r ia l . 

102. T h e C o u r t r e i t e r a t e s t h a t t he pr inciple t h a t t he rules of c r imina l 
p r o c e d u r e m u s t be laid down by law is a g e n e r a l pr inciple of law. It s t ands 
side by side wi th t he r e q u i r e m e n t t h a t t he ru les of subs t an t ive c r imina l 
law m u s t l ikewise be es tab l i shed by law a n d is e n s h r i n e d in t he m a x i m 
"nullum judicium sine lege". It imposes ce r t a in specific r e q u i r e m e n t s 
r e g a r d i n g the conduc t of p roceed ings , wi th a view to g u a r a n t e e i n g a fair 
t r ia l , which en ta i l s respec t for equa l i ty of a r m s . T h e pr inciple of equal i ty 
of a r m s r e q u i r e s t h a t each pa r ty m u s t be afforded a r ea sonab le 
o p p o r t u n i t y to p r e s e n t his case u n d e r condi t ions t h a t do not place h im at 
a s u b s t a n t i a l d i s a d v a n t a g e vis-a-vis his o p p o n e n t (see, a m o n g o t h e r 
a u t h o r i t i e s , the De H a e s and Gijsels v. Be lg ium j u d g m e n t of 24 F e b r u a r y 
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1997, Reports of Judgments and Decisions 1997-1, p . 238, § 53) . T h e C o u r t 
fu r the r observes t h a t the p r i m a r y pu rpose of p r o c e d u r a l ru les is to 
p ro t ec t t he d e f e n d a n t aga ins t a n y a b u s e of a u t h o r i t y a n d it is t he r e fo r e 
t he defence which is t he mos t likely to suffer from omiss ions a n d lack of 
c lar i ty in such rules . 

103. C o n s e q u e n t l y , t he C o u r t cons iders tha t the u n c e r t a i n t y caused by 
the lack of p r o c e d u r a l ru les es tab l i shed be fo rehand placed the app l i can t 
a t a cons ide rab le d i s a d v a n t a g e vis-a-vis the p rosecu t ion , which depr ived 
M r C o e m e of a fair t r ia l for the pu rposes of Art ic le 6 § 1 of the C o n v e n t i o n . 

104. T h a t be ing so, t he C o u r t cons iders t h a t it is not necessa ry to ru le 
on t h e a l leged violat ion of p a r a g r a p h s 2 a n d 3 (b) of Ar t ic le 6, s ince t he 
a r g u m e n t s pu t forward on the l a t t e r point coincide, in s u b s t a n c e , wi th 
those e x a m i n e d u n d e r p a r a g r a p h 1. 

2. The case of the other applicants 

105. M r Mazy, Mr S ta lpor t , M r H e r m a n u s and M r J a v e a u fu r the r 
a l leged t h a t t he decision to jo in t he p rosecu t ions on account of a 
connec t ion be tween t h e cases had r e m o v e d t h e m aga ins t t he i r will from 
the jur isdic t ion of t h e cour t which should by law have h e a r d t he i r case , in 
b reach of Art ic le 6 § 1 of t he C o n v e n t i o n , a n d t h a t th is c o n s t i t u t e d 
d i sc r imina t ion c o n t r a r y to Art ic le 14 of the Conven t i on t a k e n in 
conjunct ion with Art ic le 6 § 1. 

T h e app l i can t s po in ted out t h a t n e i t h e r the C o n s t i t u t i o n nor s t a t u t e 
law gave the C o u r t of Cassa t ion t he power to t ry pe r sons o t h e r t h a n 
g o v e r n m e n t m in i s t e r s . T h e C o u r t which in t he n a t u r a l o r d e r of th ings 
should have t r ied t h e m was t he C r i m i n a l C o u r t , as was a p p a r e n t bo th 
from the very text of Art ic le 103 of t he C o n s t i t u t i o n and from the tex t of 
Ar t ic le 13 t h e r e o f r ead a lone or in con junc t ion wi th Ar t ic le 147. T h e C o u r t 
of C a s s a t i o n ' s decis ion on an a l leged connec t ion , which was not 
sufficiently r e a s o n e d , had cons t i t u t ed t r e a t m e n t d e r o g a t i n g from 
o rd ina ry law a n d h a d infr inged t he i r defence r igh t s by depr iv ing t h e m , 
wi thou t any r ea sonab l e jus t i f ica t ion , of a ser ies of i m p o r t a n t s a f egua rds 
which would have been avai lable to any o t h e r d e f e n d a n t a n d from which 
M r C o e m e , w h o h a d been t r ied at t he s a m e t i m e as t h e m , h a d benef i t ed in 
p a r t w h e n his case was inves t iga ted by the H o u s e of R e p r e s e n t a t i v e s . 

106. T h e G o v e r n m e n t e m p h a s i s e d t h a t the ru les on connec t ion laid 
down by Art ic les 226 and 227 of the C o d e of C r i m i n a l Inves t iga t ion w e r e 
appl icable in all c r imina l cases . Lega l t heo ry and case- law were 
u n a n i m o u s a n d cons i s ten t on this po in t . M r C o e m e a n d M r J a v e a u w e r e 
s t a n d i n g t r ia l as co-pr incipals or accompl ices impl i ca ted in c e r t a i n 
offences a n d t h e o t h e r app l i can t s for va r ious offences c o m m i t t e d in 
connec t ion wi th the act ivi t ies of t h e " I " associa t ion . Even t h o u g h the 
judicial a u t h o r i t i e s w e r e not obl iged to jo in t he cases , j o i n d e r in t he 
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p r e s e n t case was e i t h e r fully jus t i f ied to avoid t he risk of con t rad ic to ry 
decis ions or des i rab le for r ea sons of cohe rence , to save hav ing m o r e t h a n 
one t r ia l a n d in shor t to e n s u r e the p rope r a d m i n i s t r a t i o n of j u s t i ce . It was 
a perfect ly r ea sonab le a n d ra t iona l decis ion which provided t h e best 
m e a n s of assess ing a n d focusing on the c r imina l conduc t of the var ious 
accused , a n d the app l i can t s could not compla in t h a t t he C o u r t of 
C a s s a t i o n ' s ju r i sd ic t ion to t ry t h e m h a d not b e e n laid down by law or tha t 
it was not foreseeable . 

107. T h e C o u r t r e i t e r a t e s t h a t o rgan i sa t ion of t he jud ic ia l sys tem and 
ju r i sd ic t ion in c r imina l cases canno t be left to the d i sc re t ion of the judic ia l 
a u t h o r i t i e s , and no tes t h a t it was Art ic le 103 of the C o n s t i t u t i o n which, 
un t i l t he 1998 re fo rm (see p a r a g r a p h s 68 a n d 69 above) , r equ i r ed 
g o v e r n m e n t m i n i s t e r s , except ional ly , to be t r ied by the C o u r t of 
Cas sa t i on . However , t h e r e was no provision e x t e n d i n g the C o u r t of 
Cas sa t i on ' s ju r i sd ic t ion to d e f e n d a n t s o t h e r t h a n m i n i s t e r s for offences 
connec t ed wi th those for which min i s t e r s were s t a n d i n g tr ial (see, for the 
s a m e r ea son ing appl ied to t he con t r a ry case, Croc ian i a n d O t h e r s v. Italy, 
j o ined appl ica t ions nos. 8603/79, 8722/79, 8723/99 a n d 8729/79, 
C o m m i s s i o n decis ion of 18 D e c e m b e r 1980, D R 22, pp . 147 a n d 219) . T h e 
need for such a provision a p p e a r s all t he more clearly because t he issue now 
seems to have b e e n s e t t l ed by Art ic le 29 § 1 of the Special Law of 25 J u n e 
1998 on the c r imina l respons ib i l i ty of m i n i s t e r s , which provides : "Co-
pr inc ipa l s and accompl ices impl i ca ted in an offence for which a min i s t e r is 
p r o s e c u t e d a n d the p e r p e t r a t o r s of connec t ed offences m u s t be p rosecu ted 
a n d t r i ed at t he s a m e t i m e as t he m i n i s t e r " (see p a r a g r a p h 69 above) . 

Admi t t ed ly , as t h e G o v e r n m e n t s u b m i t t e d , app l i ca t ion of t he ru les on 
connec t ion , laid down in Be lg ium by Ar t ic les 226 a n d 227 of t he Code of 
C r i m i n a l Inves t iga t ion , was foreseeable in t he l ight of t h e t each ings of 
legal t heo ry a n d case-law, a n d in p a r t i c u l a r of t he C o u r t of Cassa t ion ' s 
j u d g m e n t of 12 J u l y 1865, even t h o u g h the l a t t e r conce rned a due l and 
po in ted out t h a t "a due l is a n indivisible complex offence" and t h a t " the 
indivisibili ty of t he p r o c e d u r e is a necessary consequence of the 
indivisibili ty of t h e offence" (see p a r a g r a p h 79 above) . In t he p re sen t 
case these ind ica t ions c a n n o t jus t i fy the conclus ion t h a t t he ru l e on 
connec t ion was "e s t ab l i shed by law", especial ly since t h e C o u r t of 
C a s s a t i o n , t he s u p r e m e Belg ian jud ic ia l au tho r i t y , i tself dec ided , not 
hav ing re fe r red t he ques t i on to t he A d m i n i s t r a t i v e Jur i sd ic t ion and 
P r o c e d u r e C o u r t , t h a t s u m m o n i n g pe r sons who had never held 
min i s t e r i a l office to s t and t r ia l before it was t he resu l t of applying 
Art ic le 103 of the C o n s t i t u t i o n r a t h e r t h a n the provis ions of the Code of 
C r i m i n a l Inves t iga t ion or t he Jud ic i a l Code (see p a r a g r a p h 47 above) . 

108. Since t h e connec t ion ru le was not es tab l i shed by law, t h e C o u r t 
cons iders t h a t t he C o u r t of C a s s a t i o n was not a t r i b u n a l "es tab l i shed by­
law" wi th in the m e a n i n g of Art ic le 6 to t ry these o t h e r four app l ican ts . 
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H a v i n g r e g a r d to t h a t conclusion, t he C o u r t cons iders it u n n e c e s s a r y to 
ru le on the a l leged violat ion of Art ic le 14, since t he a r g u m e n t s p u t 
forward on t h a t po in t coincide in s u b s t a n c e wi th those e x a m i n e d u n d e r 
Art ic le 6. 

109. W i t h r e g a r d to t he c o m p l a i n t of t h e s e four app l i can t s r e l a t i n g to 
t he lack of a law on p r o c e d u r e and the r e su l t i ng u n c e r t a i n t y , t he C o u r t , 
having r e g a r d to t he above conclus ion, does not cons ide r it necessa ry to 
ru le on t h a t poin t . 

110. In conclusion, t he C o u r t finds t h a t , in respec t of M r C o e m e a n d 
the o t h e r app l i can t s , t h e r e has b e e n a viola t ion of Art ic le 6 § 1. 

B. The preliminary questions to the Administrative Jurisdiction 
and Procedure Court 

111. M r Mazy, M r S ta lpor t , M r H e r m a n u s and M r J a v e a u s u b m i t t e d 
t h a t t he C o u r t of C a s s a t i o n ' s refusal to refer to the A d m i n i s t r a t i v e 
J u r i s d i c t i o n and P r o c e d u r e C o u r t p r e l i m i n a r y ques t ions abou t the 
connec t ion rule a n d the ex t ens ion of t he l imi t a t ion per iod had b e e n 
a r b i t r a r y a n d in b r e a c h of Art ic les 6 § 1 a n d 13 of the Conven t ion . T h e 
c o m p l a i n t ra ised in subs t ance by M r C o e m e was confined to t he 
p r e l i m i n a r y ques t i on conce rn ing l imi ta t ion . 

112. T h e app l i can t s a s se r t ed t h a t Ar t ic le 26 § 2 of t he Special Law of 
6 J a n u a r y 1989 r e q u i r e d t he C o u r t of C a s s a t i o n to refer to t h e 
A d m i n i s t r a t i v e J u r i s d i c t i o n and P r o c e d u r e C o u r t the p r e l i m i n a r y 
ques t ions they h a d ra ised , whose se r iousness could not be open to 
ques t ion . T h e express pu rpose of t h a t obl iga t ion was to p re se rve t he 
A d m i n i s t r a t i v e Ju r i sd i c t i on and P r o c e d u r e C o u r t ' s monopoly over 
i n t e r p r e t a t i o n of t h e C o n s t i t u t i o n a n d to avoid any r isk of arbitrary-
a s s e s s m e n t in this r e spec t by t he cour t dea l ing wi th t he case conce rned . 
T h e a r b i t r a r i n e s s of the refusal to s u b m i t t h e p r e l i m i n a r y ques t i ons was 
also evident f rom the f l ag ran t con t rad ic t ions in t he j u d g m e n t s of t he 
C o u r t of C a s s a t i o n a n d the submiss ions of its Pr inc ipa l Publ ic 
P rosecu to r , on which the C o u r t of C a s s a t i o n had based its decision. 
F u r t h e r , t he i r app l ica t ions h a d mani fes t ly c o n s t i t u t e d exerc ise of a 
r e m e d y wi th in t he m e a n i n g of Ar t ic le 13 of the C o n v e n t i o n , since the i r 
pu rpose was precisely to s u b m i t to a re levan t a u t h o r i t y t he ques t i on of 
violat ions of r igh ts and f reedoms set for th in the C o n v e n t i o n (Articles 6 
and 14) and the Belg ian C o n s t i t u t i o n . 

113. T h e G o v e r n m e n t s u b m i t t e d t h a t , w h e r e d o m e s t i c law m a d e 
provision for a sys tem of p r e l i m i n a r y ques t ions , it was r e a s o n a b l e a n d 
logical for t he cour t dea l ing wi th an app l ica t ion for a r e fe rence to cons ider 
w h e t h e r it was r e q u i r e d to raise the ques t i on proposed . It was in acco rdance 
wi th the funct ioning of all p r e l i m i n a r y ques t i on sys tems for the cour t to 
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check w h e t h e r it was e m p o w e r e d or r e q u i r e d to ra ise such a ques t i on . In the 
Belg ian sys tem, cou r t s were r e q u i r e d in p a r t i c u l a r to verify w h e t h e r the 
a l leged viola t ion of Ar t ic les 10 a n d 11 of the C o n s t i t u t i o n was indeed the 
resu l t of a legal ru le which could be s u b m i t t e d to t he sc ru t iny of the 
A d m i n i s t r a t i v e J u r i s d i c t i o n a n d P r o c e d u r e C o u r t in acco rdance wi th the 
Special Law of 6 J a n u a r y 1989. T h e app l i c an t s ' c o m p l a i n t s conce rned the 
way Art ic le 26 § 2 of the Special Law on the A d m i n i s t r a t i v e Ju r i sd i c t i on 
and P r o c e d u r e C o u r t should be i n t e r p r e t e d . In ra i s ing t h a t issue, they 
were a sk ing the C o u r t to r e - e x a m i n e a point t h a t was a m a t t e r for 
d o m e s t i c law only, and was the re fo re not wi th in its ju r i sd ic t ion . Even 
t h o u g h it had been cha l l enged , the C o u r t of Cas sa t i on ' s decis ion not to 
refer t he p r e l i m i n a r y ques t ions p roposed was r ea sonab l e and not in any 
way a rb i t r a ry , so t h a t it could not be in b r e a c h of Art ic le 6 of the 
Conven t ion . Nor could it be in b r e a c h of Ar t ic le 13, since t he p r e l im ina ry 
ques t i on m e c h a n i s m could not be r e g a r d e d as a r e m e d y . 

114. T h e C o u r t observes , firstly, t h a t t he Conven t i on does not 
g u a r a n t e e , as such, any r ight to have a case r e f e r r ed by a d o m e s t i c cour t 
to a n o t h e r na t iona l or i n t e r n a t i o n a l a u t h o r i t y for a p r e l i m i n a r y rul ing. It 
f u r the r refers to its case- law to t he effect t h a t t he " r igh t to a cour t " , of 
which the r igh t of access is one aspec t , is not abso lu t e ; it is subject to 
l imi ta t ions p e r m i t t e d by impl ica t ion , in p a r t i c u l a r w h e r e t h e condi t ions 
of admiss ib i l i ty of a n appea l a re conce rned , since by its very n a t u r e it 
calls for r e g u l a t i o n by t h e S t a t e , which enjoys a ce r t a in m a r g i n of 
app rec i a t ion in th is r e g a r d (see, a m o n g o t h e r a u t h o r i t i e s , the Brua l la 
G o m e z de la T o r r e v. Spain j u d g m e n t of 19 D e c e m b e r 1997, Reports 
1997-VIII, p . 2955, § 33) . T h e r igh t to have a p r e l i m i n a r y ques t ion 
re fe r red to a cour t c a n n o t be abso lu te e i the r , even w h e r e a pa r t i cu l a r 
field of law m a y be i n t e r p r e t e d only by a cour t de s igna t ed by s t a t u t e and 
w h e r e t he legis la t ion conce rned r e q u i r e s o t h e r cour t s to refer to t h a t 
cour t , w i thou t r e se rva t ion , all ques t i ons r e l a t i n g to t h a t field. As the 
G o v e r n m e n t s u b m i t t e d , it is in accordance wi th t he func t ion ing of such a 
m e c h a n i s m for the cour t to verify w h e t h e r it is e m p o w e r e d or r e q u i r e d to 
refer a p r e l i m i n a r y q u e s t i o n , first satisfying i tself t h a t the ques t i on m u s t 
be answered before it can d e t e r m i n e the case before it. However , it is not 
comple te ly imposs ib le t h a t , in c e r t a i n c i r c u m s t a n c e s , refusal by a 
d o m e s t i c cour t t ry ing a case a t final i n s t ance m i g h t infringe the pr inciple 
of fair t r ia l , as set for th in Ar t ic le 6 § 1 of t he Conven t ion , in pa r t i cu l a r 
whe re such refusal a p p e a r s a r b i t r a r y (seeDotta v. Italy ( d e c ) , no. 38399/97, 
7 S e p t e m b e r 1999, u n r e p o r t e d , and Predil Anstalt S.A. v. Italy ( d e c ) , 
no. 31993/96, 8 J u n e 1999, u n r e p o r t e d ) . 

115. T h e C o u r t cons iders t h a t t h a t was not so in t he p re sen t case . T h e 
C o u r t of C a s s a t i o n took account of t he a p p l i c a n t s ' c o m p l a i n t s r e l a t i n g to 
appl ica t ion of t he ru les on connec ted offences a n d the Law of 24 D e c e m b e r 
1993, and of t he i r r e q u e s t for p r e l i m i n a r y ques t i ons to be s u b m i t t e d to the 
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A d m i n i s t r a t i v e Ju r i sd i c t i on and P r o c e d u r e C o u r t . It t h e n ru led on the 
m a t t e r in decis ions g r o u n d e d on sufficient r easons which do not a p p e a r 
to be t a i n t e d by any a r b i t r a r i n e s s . T h e C o u r t f u r the r observes t h a t it is 
p r imar i ly for t he na t iona l a u t h o r i t i e s , no tab ly the cour t s , to resolve 
p r o b l e m s of i n t e r p r e t a t i o n of d o m e s t i c legis la t ion (see t he Brua l l a 
G ó m e z de la T o r r e j u d g m e n t ci ted above, p . 2955, § 3 1 , a n d t h e 
Edif icaciones M a r c h Ga l l ego S.A. v. Spain j u d g m e n t of 19 F e b r u a r y 1998, 
Reports 1998-1, p . 290, § 33) . 

116. In conclus ion, t he C o u r t cons iders t h a t t he refusal to refer 
p r e l i m i n a r y ques t ions did not b r e a c h Ar t ic le 6 § 1. 

117. In view of t he above decision in r e spec t of Art ic le 6 § 1, t he C o u r t 
cons iders it u n n e c e s s a r y to look at t he case u n d e r Art ic le 13 of the 
Conven t ion ; th is is because the r e q u i r e m e n t s of t h a t provision a re less 
s t r ic t t h a n , a n d a r e he re abso rbed by, Ar t ic le 6 § 1 (see, a m o n g o t h e r 
a u t h o r i t i e s , the P u d a s v. Sweden j u d g m e n t of 27 O c t o b e r 1987, Ser ies A 
no. 125-A, p. 17, § 43 , and the H e n t r i c h v. F r a n c e j u d g m e n t of 
22 S e p t e m b e r 1994, Ser ies A no. 296-A, p. 24, § 65) . 

C. Independent and impartial tribunal 

118. M r Mazy and Mr S ta lpor t s u b m i t t e d t h a t t he C o u r t of C a s s a t i o n 
could not be r e g a r d e d as a n i n d e p e n d e n t a n d i m p a r t i a l t r i buna l wi th in t he 
m e a n i n g of Art ic le 6 § 1 of t he C o n v e n t i o n , a n d re fe r red in pa r t i cu l a r to 
t he role hab i tua l ly played by the Pr inc ipa l Publ ic P r o s e c u t o r at t he C o u r t 
of C a s s a t i o n a n d his role in t he h a n d l i n g of t h e p re sen t case . T h e y 
observed , firstly, t ha t on 3 N o v e m b e r 1995 the Pr inc ipa l Publ ic 
P r o s e c u t o r a t t h e C o u r t of C a s s a t i o n h a d he ld a m e e t i n g at which he 
in formed the p a r t i c i p a n t s t h a t t he p roceed ings would be c o n d u c t e d 
accord ing to t he o rd ina ry rules of t h e Code of C r i m i n a l Inves t iga t ion ; 
th is was conf i rmed at t he first h e a r i n g held by the C o u r t of Cas sa t i on . 
T h a t m e a n t t h a t he had previously been a t least in formed of t he C o u r t of 
C a s s a t i o n ' s decis ion as to t he p r o c e d u r e to be followed. Secondly, r e fe r r ing 
to t he role t r ad i t iona l ly played by the Pr inc ipa l Publ ic P rosecu to r at the 
C o u r t of C a s s a t i o n , which the C o u r t had h a d occasion to assess w h e n 
dea l ing wi th t h e D e l c o u r t , Borge r s , V e r m e u l e n a n d V a n O r s h o v e n cases 
(see t he j u d g m e n t s in the cases of De lcour t v. Be lg ium, 17 J a n u a r y 1970, 
Ser ies A no. 11; Borge r s v. Be lg ium, 30 O c t o b e r 1991, Ser ies A no. 214-B; 
V e r m e u l e n v. Be lg ium, 20 F e b r u a r y 1996, Reports 1996-1; and V a n 
O r s h o v e n v. Be lg ium, 25 J u n e 1997, Reports 1997-III), and pa r t i cu la r ly t he 
t r ad i t i ona l p rac t ice w h e r e b y the P r inc ipa l Publ ic P rosecu to r ' s Office 
p a r t i c i p a t e d in d ra f t ing t h e cou r t ' s j u d g m e n t s , they observed tha t the 
confusion b e t w e e n the respect ive roles of t he C o u r t of C a s s a t i o n a n d the 
Pr inc ipa l Publ ic P r o s e c u t o r ' s Office t h e r e was pa r t i cu l a r ly s t r ik ing . T h e 
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G o v e r n m e n t would find it h a rd to prove t h a t any m e a s u r e s wha t soeve r 
had been t a k e n to es tab l i sh t he necessary d i s t ance b e t w e e n t h e C o u r t of 
C a s s a t i o n a n d t h e Pr inc ipa l Publ ic P r o s e c u t o r ' s Office t h e r e - the 
p rosecu t ion in t he p r e s e n t case . T h e y no t e d on the con t r a ry t h a t d u r i n g 
the t r ia l t he r e p r e s e n t a t i v e s of the Pr inc ipa l Publ ic P r o s e c u t o r had t a k e n 
t he i r p laces in t he ra i sed p a r t of the c o u r t r o o m on the s ame level as the 
j u d g e s and used to e n t e r a n d leave t he h e a r i n g room in t he c o m p a n y of the 
j u d g e s of t he C o u r t of Cas sa t i on . T h e y likewise cons ide red it s y m p t o m a t i c 
t h a t the n a m e s of t he pe r sons compos ing the C o u r t of C a s s a t i o n and the 
r e p r e s e n t a t i v e s of its Pr inc ipa l Publ ic P r o s e c u t o r w e r e l is ted in t he s a m e 
p a r a g r a p h in t he h e a r i n g records (see p a r a g r a p h 52 above) a n d t h a t the 
C o u r t ' s j u d g m e n t r e p r o d u c e d the p rosecu t ion p lead ings pract ica l ly word 
for word. 

119. W i t h r e g a r d to t he i n d e p e n d e n c e a n d impa r t i a l i t y of t h e C o u r t of 
Cas sa t i on , t he G o v e r n m e n t s u b m i t t e d t h a t t he app l i can t s had not 
a d d u c e d any evidence of concre te facts or even t s s u p p o r t i n g the i r 
a r g u m e n t , in which they h a d re fe r red to a " t r ad i t i ona l p r a c t i c e " of 
pa r t i c ipa t ion by the Pr inc ipa l Publ ic P rosecu to r ' s Office in t h e d ra f t ing 
of the C o u r t of C a s s a t i o n ' s j u d g m e n t s . T h a t p rac t i ce had ceased on the 
very day of the Borgers j u d g m e n t (in c r imina l cases) and the V e r m e u l e n 
j u d g m e n t (in civil cases ) . T h e G o v e r n m e n t no ted , firstly, t h a t t h e C o u r t of 
C a s s a t i o n h a d not yet b e e n c o n s t i t u t e d on 3 N o v e m b e r 1995; t he n i n e t e e n 
j u d g e s (fifteen o r d i n a r y m e m b e r s and four s u b s t i t u t e s ) had not been 
a p p o i n t e d unt i l a few weeks before t he first h e a r i n g on 5 F e b r u a r y 1996. 
It had the re fo re been ma te r i a l l y imposs ib le for the Pr inc ipa l Public 
P rosecu to r ' s Office to be in formed of the p r o c e d u r e chosen by a cour t not 
yet c o n s t i t u t e d . It was , however , obvious t h a t the p r o c e d u r e m e n t i o n e d by 
the Pr inc ipa l Publ ic P r o s e c u t o r was t he only one possible a n d foreseeable . 
T h e G o v e r n m e n t also observed tha t t he two m e m b e r s of t h e Pr inc ipa l 
Publ ic P rosecu to r ' s Office h a d not sat on t he s a m e bench as t h e C o u r t of 
C a s s a t i o n i tself bu t had a s e p a r a t e sea t facing the sea t of t he two 
r eg i s t r a r s a n d closer to t he ba r of t he cour t t h a n to t he j u d g e s ' bench . 
Moreover , t h r o u g h o u t t he t r ia l and the j u d g e s ' de l ibe ra t ions , these two 
officers of t he cour t h a d avoided all con tac t wi th t he cour t w h e n not in 
h e a r i n g s . Last ly , t he C o u r t of C a s s a t i o n h a d on several occasions given a 
c lear sign of its i n d e p e n d e n c e vis-a-vis the Pr inc ipa l Publ ic P rosecu to r ' s 
Office. In pa r t i cu l a r , on 12 F e b r u a r y 1996, accord ing to M r J a v e a u and 
M r S ta lpo r t t hemse lve s , it h a d asked the Pr inc ipa l A d v o c a t e - G e n e r a l to 
confine his r e m a r k s to the facts of t he case and not m a k e submiss ions for 
the p rosecu t ion (see p a r a g r a p h 50 above) a n d it had not accep ted the 
p rosecu t ion ' s sugges t ion t h a t t he defence case should be h e a r d before 
t he p rosecu t ion ' s (see p a r a g r a p h 51 above) . T h e s imi la r i t i es b e t w e e n the 
j u d g m e n t a n d the p rosecu t ion ' s submiss ions did not just i fy a l eg i t ima te 
doub t ab o u t t h e C o u r t of Cas sa t i on ' s impar t i a l i ty . 
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120. T h e C o u r t r e i t e r a t e s t h a t in o r d e r to es tab l i sh w h e t h e r a t r i buna l 
can be cons ide red " i n d e p e n d e n t " for the pu rpose s of Art ic le 6 § 1, r ega rd 
m u s t be had , inter alia, to t he ex i s tence of sa feguards aga ins t ou t s ide 
p r e s s u r e s and the ques t ion w h e t h e r it p r e s e n t s an a p p e a r a n c e of 
i n d e p e n d e n c e (see, a m o n g m a n y o t h e r a u t h o r i t i e s , the F indlay v. t he 
U n i t e d K i n g d o m j u d g m e n t of 25 F e b r u a r y 1997, Reports 1997-1, p . 281 , 
§ 73, a n d the Incal v. T u r k e y j u d g m e n t of 9 J u n e 1998, Reports 1998-rV, 
p. 1571, § 65) . T h e C o u r t observes in t h a t connec t ion t h a t t he f indings of 
the De lcour t j u d g m e n t on the ques t ion of t he i n d e p e n d e n c e of t he C o u r t 
of C a s s a t i o n a n d its Pr inc ipa l Publ ic P r o s e c u t o r ' s Office a r e still fully valid 
(see t he De lcour t j u d g m e n t ci ted above, pp . 17-19, §§ 32-38) . 

121. As for impa r t i a l i t y wi th in t he m e a n i n g of Art ic le 6 § 1, t h e r e a r e 
two tes t s for assess ing w h e t h e r a t r i buna l is impa r t i a l : the first consis ts in 
seek ing to d e t e r m i n e t he p e r s o n a l convict ion of a p a r t i c u l a r j u d g e in a 
given case a n d the second in a s c e r t a i n i n g w h e t h e r t he j u d g e offered 
g u a r a n t e e s sufficient to exc lude any l eg i t ima t e d o u b t in this respec t (see, 
a m o n g o t h e r a u t h o r i t i e s , mutatis mutandis, t he G a u t r i n and O t h e r s 
v. F r a n c e j u d g m e n t of 20 May 1998, Reports 1998-IFI, pp. 1030-31, § 58). 
On ly t he second tes t is r e levan t in t he i n s t a n t case . In this respec t , 
however , even a p p e a r a n c e s m a y be of a c e r t a i n i m p o r t a n c e . W h a t is at 
s t ake is t h e conf idence which t h e cour t s in a d e m o c r a t i c society m u s t 
inspi re in t he publ ic and above all, as far as c r imina l p roceed ings a r e 
conce rned , in t he accused (see, a m o n g o t h e r a u t h o r i t i e s , the Hausch i ld t 
v. D e n m a r k j u d g m e n t of 24 M a y 1989, Ser ies A no . 154, p . 2 1 , § 48 , a n d the 
Pul la r v. t h e U n i t e d K i n g d o m j u d g m e n t of 10 J u n e 1996, Reports 1996-III, 
p . 794, § 38) . In dec id ing w h e t h e r t h e r e is a l eg i t ima t e r ea son to fear t h a t a 
cour t lacks i n d e p e n d e n c e or impar t i a l i t y , the s t a n d p o i n t of t he accused is 
i m p o r t a n t bu t not decisive. W h a t is decisive is w h e t h e r th is fear can be 
held to be objectively jus t i f ied (see, mutatis mutandis, t he Hausch i ld t 
j u d g m e n t ci ted above, p . 2 1 , § 48, a n d the G a u t r i n a n d O t h e r s j u d g m e n t 
c i ted above, pp . 1030-31, § 58) . 

122. T h e C o u r t m u s t t he re fo re a s c e r t a i n w h e t h e r the app l i can t s 
objectively had a l eg i t ima te r ea son to fear t h a t t he cour t in which they 
stood t r ia l lacked i n d e p e n d e n c e a n d impar t i a l i t y . O n t h a t poin t , t he 
C o u r t is not a w a r e of any c i r c u m s t a n c e capab le of jus t i fy ing the conce rns 
caused , in t he a p p l i c a n t s ' submiss ion , by t h e fact t h a t a t the m e e t i n g on 
3 N o v e m b e r 1996 the Pr inc ipa l Publ ic P r o s e c u t o r ind ica ted wha t 
p r o c e d u r e would be followed. It would a p p e a r in fact t h a t this 
in fo rma t ion was suppl ied at a t i m e w h e n the j u d g e s who would t ry t he 
case had not yet b e e n d e s i g n a t e d a n d had not yet had the o p p o r t u n i t y to 
cons ider the q u e s t i o n which a rose in t h a t respec t on account of 
P a r l i a m e n t ' s fai lure to legis la te . Moreover , t h e r e is no jus t i f i ca t ion for 
t he conce rns abou t t he ex i s tence of c e r t a i n r e l a t ions of subject ion or 
d e p e n d e n c y b e t w e e n the C o u r t of C a s s a t i o n a n d its Pr inc ipa l Publ ic 



COEME AND OTHERS v. BELGIUM JUDGMENT 129 

P rosecu to r ' s Office, caused , in the app l i c an t s ' submiss ion , by t he o t h e r 
facts they m e n t i o n e d . In t he C o u r t ' s opinion, the two c i r c u m s t a n c e s 
r e fe r red to by the G o v e r n m e n t in suppor t of the i r a r g u m e n t t h a t the 
C o u r t of C a s s a t i o n was i n d e p e n d e n t of t he Pr inc ipa l Publ ic P rosecu to r ' s 
Office, and in p a r t i c u l a r t he a s se r t ion m a d e by M r J a v e a u and M r S ta lpor t 
about t he P r e s i d e n t ' s i n t e r v e n t i o n w h e n the Pr inc ipa l A d v o c a t e - G e n e r a l 
was p r e s e n t i n g the facts of t he case , r e move all l eg i t ima t e founda t ion 
from the d o u b t s the app l i can t s m a y have felt in this r e spec t . 

123. In conclusion, t he app l i can t s could not l eg i t ima te ly e n t e r t a i n 
doub t s abou t the i n d e p e n d e n c e and impa r t i a l i t y of the C o u r t of Cassa t ion . 

D. Mr Stalport's interview on 16 March 1994 

124. M r S ta lpo r t also compla ined t h a t he h a d been convicted on the 
basis of his s t a t e m e n t s on 16 M a r c h 1994 a n d h a d t hus b e e n depr ived of 
t he s a fegua rds a t t e n d i n g a fair t r ia l . H e s u b m i t t e d t h a t he had not been 
h e a r d on the subject of the offences he was c h a r g e d wi th except w h e n he 
was in te rv iewed on 16 M a r c h 1994 in the con tex t of t he inves t iga t ion be ing 
conduc t ed in t he p roceed ings aga ins t M i n i s t e r M. H a v i n g b e e n ques t i oned 
as a wi tness , he was not in fo rmed t h a t he had the r igh t not to reply to the 
ques t ions he was asked . H e had neve r b e e n h e a r d as a d e f e n d a n t af ter the 
Pr inc ipa l Publ ic P r o s e c u t o r at the C o u r t of C a s s a t i o n had b r o u g h t 
p roceed ings aga ins t h im . Last ly , t he C o u r t of Cassa t ion had express ly 
t a k e n some of t h e s t a t e m e n t s he h a d m a d e on 16 M a r c h 1994 to cons t i t u t e 
a confession, ru l ing in pa r t i cu l a r , w h e n d e a l i n g wi th the offence he h a d been 
c h a r g e d wi th : "It is a p p a r e n t f rom the s t a t e m e n t s o f Jean-Louis S t a l p o r t . . . 
t h a t t h e p u r p o s e of sever ing the or ig inal con t r ac t was to evade the 
m a n d a t o r y sc ru t iny of the T r e a s u r y inspec to r . " H e observed t h a t in t he 
J o h n M u r r a y case (John M u r r a y v. the U n i t e d K i n g d o m j u d g m e n t of 
8 F e b r u a r y \996,Reports 1996-1, p . 49, § 45) , t he C o u r t had held: " T h e r ight 
to r e m a i n si lent u n d e r police q u e s t i o n i n g a n d the pr ivi lege aga ins t self-
i n c r i m i n a t i o n a r e genera l ly recognised i n t e r n a t i o n a l s t a n d a r d s which lie 
at t he h e a r t of t he no t ion of a fair p r o c e d u r e u n d e r Art ic le 6". 

125. In t he G o v e r n m e n t ' s submiss ion , t h e r e was no conclusive 
evidence t h a t M r S ta lpor t had at any t i m e b e e n obliged - or could have 
bel ieved h imse l f to be obl iged - to i n c r i m i n a t e himself. It was a police 
officer who h a d in te rv iewed h i m on 16 M a r c h 1994 and no o a t h h a d b e e n 
t a k e n . M r S ta lpor t , whose convict ion h a d not been based on his s t a t e m e n t s 
a lone , h a d the re fo re not b e e n p r e v e n t e d from exerc i s ing his r ight to 
r e m a i n s i lent , to de fend h imsel f effectively or to r e q u e s t add i t iona l 
inves t igat ive m e a s u r e s , which M r J a v e a u h a d successfully d o n e in the 
C o u r t of Cas sa t i on . In t he G o v e r n m e n t ' s opinion, t he t r u e pu rpose of t he 
pr inc ip le p roh ib i t i ng se l f - incr imina t ion was to p reven t a p a r t i c i p a n t in t he 
jud ic ia l process be ing obl iged to tell t h e t r u t h u n d e r o a t h a n d on pa in of a 
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pena l ty if he lied, only to have his own dec la ra t ions used aga ins t h im l a t e r 
a n d to be accused of an offence. 

126. T h e C o u r t r e i t e r a t e s t h a t the r ight not to give evidence aga ins t 
oneself, t h a t is t he r ight to r e m a i n si lent and not to i n c r i m i n a t e oneself, 
lies at t he h e a r t of t h e no t ion of fair t r ia l (see t he J o h n M u r r a y j u d g m e n t , 
loc. cit., and the F u n k e v. F r a n c e j u d g m e n t of 25 F e b r u a r y 1993, Ser ies A 
no. 256-A, p. 22, § 44; see also t he S a u n d e r s v. the U n i t e d FCingdom 
j u d g m e n t of 17 D e c e m b e r 1996,Reports 1 9 9 6 - \ T , p p . 2064-65, §§ 68 and 71). 

127. T h e C o u r t no tes t h a t M r S ta lpor t ' s compla in t essent ia l ly 
conce rns t he fact t h a t t he s t a t e m e n t he gave on 16 M a r c h 1994 was used 
in the c r imina l p roceed ings aga ins t h im. T h e C o u r t m u s t the re fo re 
a s c e r t a i n w h e t h e r the use m a d e by the p rosecu t ion of this s t a t e m e n t 
unjust if iably infr inged his r ight not to i n c r i m i n a t e himself. It m u s t 
e x a m i n e t h a t q u e s t i o n in the l ight of all t he c i r c u m s t a n c e s of the case . 

128. In dea l ing wi th the c h a r g e r e l a t i n g to t he t h r e e con t r ac t s s igned 
on 15 J u n e 1989, t he C o u r t of C a s s a t i o n he ld in its j u d g m e n t of 5 Apri l 
1996 t h a t it was a p p a r e n t from the s t a t e m e n t s of M r S ta lpor t and 
M r J a v e a u t h a t t he pu rpose of sever ing the or ig inal con t r ac t , in respec t 
of which the T r e a s u r y i n spec to r a t e h a d given an unfavourab le opinion, 
had b e e n to evade the m a n d a t o r y sc ru t iny of t h e T r e a s u r y inspec to r (see 
p a r a g r a p h 60 above) . It a p p e a r s from the s t a t e m e n t s re fe r red to by the 
C o u r t of C a s s a t i o n t h a t it m u s t have based this inference on M r J a v e a u ' s 
r e m a r k s , as r e p o r t e d in t he record of his in te rv iew on 8 J u n e 1993 (see 
p a r a g r a p h 21 above) not on a confession a l legedly to be found in the 
record of t he in terv iew wi th M r S ta lpor t on 16 M a r c h 1994 (see 
p a r a g r a p h 27 above) . M r S ta lpor t had always a s se r t ed , bo th at t h a t 
in te rv iew a n d w h e n he was q u e s t i o n e d on 20 F e b r u a r y 1996 (see 
p a r a g r a p h 52 above) , t h a t the pu rpose of t he decis ion to sever the ini t ia l 
c o n t r a c t had not been to evade the sc ru t iny of t he T r e a s u r y inspec tor . 
T h a t be ing so, it canno t be cons ide red t h a t in o rde r to es tab l i sh 
M r S ta lpor t ' s guil t the C o u r t of C a s s a t i o n m a d e use of evidence ob t a ined 
from h i m aga ins t his will, by coercion or by oppress ion . 

129. C o n s e q u e n t l y , t he C o u r t does not cons ider t h a t the fa i rness of the 
p roceed ings was i m p a i r e d by the use of evidence ob t a ined by coercion. 

130. Accordingly, t h e r e has been no violat ion of Art ic le 6 § 1 of t h e 
Conven t ion . 

E. Reasonable time 

131. M r H e r m a n u s s u b m i t t e d t h a t his case h a d not been h e a r d wi th in 
a r ea sonab l e t i m e . H e a s se r t ed t h a t his s i t ua t ion had been affected as soon 
as M r J a v e a u was a r r e s t e d in 1989, as the press had cast doub t on his 
in tegr i ty , which had led h im to lodge a compla in t for d e f a m a t i o n wi th t he 



COEME AND OTHERS v. BELGIUM JUDGMENT 131 

inves t iga t ing j u d g e on 28 Augus t 1989. Yet the C o u r t of C a s s a t i o n , s i t t ing 
as the cour t of first a n d last i n s t ance , had not given j u d g m e n t un t i l six and 
a half yea r s l a te r . T h e appl ican t po in t ed out t h a t the offences he s tood 
accused of, which w e r e known to the inves t iga t ing j u d g e from the ou t se t , 
we re so s imple a n d lacking in complex i ty t h a t t he j u d g m e n t of 5 Apri l 
1996 devo ted only hal f a page to t h e m . In add i t ion , few of t he d o c u m e n t s 
in t he inves t iga t ion file conce rned h im. T h i s app l ied in p a r t i c u l a r to the 
cour t e x p e r t ' s r epo r t , mos t of which r e l a t e d to facts which were not 
inc luded in the c h a r g e s aga ins t h im . T h e a l leged complex i ty of the 
p rosecu t ion was mere ly t he resu l t of t he a u t h o r i t i e s ' d e t e r m i n a t i o n to 
es tabl i sh the ex is tence of a " s y s t e m " in which all t he d e f e n d a n t s were 
involved. Appl ica t ion of the connec t ion rule was jus t i f ied by the 
r e q u i r e m e n t s of t he a d m i n i s t r a t i o n of j u s t i ce only w h e r e the r igh ts of the 
defence were r e spec ted . Ye t he could have b e e n t r ied s e p a r a t e l y on the 
c h a r g e s aga ins t h im as ear ly as 1994, if not before , and this would not 
have p r e v e n t e d t he p rosecu t ion from a r g u i n g tha t the offences he stood 
accused of fo rmed p a r t of a sys tem. 

132. T h e G o v e r n m e n t po in ted out t h a t t he appl ican t h a d not cri t icised 
t he a t t i t u d e of the jud ic ia l a u t h o r i t i e s , and could have no valid cr i t ic ism to 
m a k e . Re fe r r ing to w h a t the C o u r t of C a s s a t i o n had said on this point in 
its j u d g m e n t of 5 Apri l 1996, they observed t h a t in spi te of t he complex i ty 
of t he case t he jud ic ia l a u t h o r i t i e s had cons t an t ly t a k e n new invest igat ive 
m e a s u r e s , concu r r en t l y wi th the comple t ion of a pa r t i cu la r ly b u r d e n s o m e 
expe r t r epo r t . T h e app l i can t ' s c o m p l a i n t s were essent ia l ly d i r ec t ed 
aga ins t appl ica t ion of t he connec t ion ru le , which had been reasonab le in 
view of M r H e r m a n u s ' s close involvement in t he c r imina l sys tem t h a t had 
b e e n set up . T h e c e n t r a l role of the " I " associa t ion and M r J a v e a u in the 
sys tem for funding poli t ical act ivi t ies necessar i ly r e q u i r e d all t he offences 
to be dea l t wi th t o g e t h e r and the re fo re all the accused who h a d been 
involved in t h e m to be t r i ed t o g e t h e r . 

/. Period to be taken into consideration 

133. In the C o u r t ' s opinion, the per iod to be cons ide red b e g a n on 
28 Augus t 1991 w h e n a sea rch was ca r r i ed out at the h o m e of 
M r H e r m a n u s a n d at his offices (see p a r a g r a p h 19 above) . It r e i t e r a t e s 
t h a t in c r imina l m a t t e r s t h e " r ea sonab l e t i m e " re fe r red to in Art ic le 6 § 1 
begins to r u n as soon as a pe r son is " cha rged" : th is m a y occur on a d a t e 
pr ior to the case coming before t he t r ia l cour t , such as t he d a t e of a r r e s t , 
the d a t e w h e n the p e r s o n conce rned was officially notif ied t h a t he was to 
be p r o s e c u t e d or t he d a t e w h e n the p r e l i m i n a r y inves t iga t ions were 
opened . T h e t e r m " c h a r g e " , for t he pu rpos e s of Art ic le 6 § 1, m a y be 
def ined as " t he official not i f icat ion given to an individual by the 
c o m p e t e n t a u t h o r i t y of an a l l ega t ion t h a t he has c o m m i t t e d a c r imina l 
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offence", a def ini t ion tha t also co r r e sponds to t he test w h e t h e r t he 
s i tua t ion of the suspec t has been " subs t an t i a l ly af fec ted" (see t he H o z e e 
v. t he N e t h e r l a n d s j u d g m e n t of 22 M a y 1998, Reports 1998-111, p . 1100, § 43 , 
and the Eckle v. G e r m a n y j u d g m e n t of 15 J u l y 1982, Ser ies A no. 5 1 , p . 33 , 
§ 73). A l t h o u g h the press c a m p a i g n m e n t i o n e d by the app l ican t c a n n o t be 
e q u a t e d wi th such "not i f ica t ion" , t he sea rches ca r r i ed out on 28 A u g u s t 
1991 can (see N e u b e c k v. G e r m a n y , appl ica t ion no. 9132/80, 
C o m m i s s i o n ' s r epor t of 12 D e c e m b e r 1983, D R 4 1 , p. 13). 

134. Moreover , it has not been con te s t ed t h a t t h e per iod to be t a k e n 
in to cons ide ra t ion e n d e d on 5 Apri l 1996, w h e n the C o u r t of C a s s a t i o n ' s 
j u d g m e n t was de l ivered (see p a r a g r a p h 55 above) . 

135. It t he re fo re las ted four yea r s , seven m o n t h s and e ight days . 

2. Reasonableness of the length of the proceedings 

136. T h e r e a s o n a b l e n e s s of t h e l eng th of p roceed ings m u s t be assessed 
in t he light of t he c i r c u m s t a n c e s of t he case a n d wi th r e g a r d to t he c r i t e r i a 
laid down in the C o u r t ' s case-law, in p a r t i c u l a r t he complex i ty of t he case 
a n d the conduc t of t he app l i can t and of the r e l evan t a u t h o r i t i e s (see, 
a m o n g m a n y o t h e r a u t h o r i t i e s , Pelissier and Sassi v. France [ G C ] , 
no. 25444/94, § 67, E C H R 1999-11, and the Phil is v. G r e e c e (no. 2) 
j u d g m e n t of 2 7 J u n e mi, Reports 1997-IV, p. 1083, § 35). 

137. T h e C o u r t no tes in t he first p lace t h a t t h e case was complex . T h e 
jud ic ia l a u t h o r i t i e s had to deal wi th a la rge n u m b e r of s e p a r a t e offences. 
T h a t c i r c u m s t a n c e and the very n a t u r e of t he c h a r g e s m a d e it necessa ry 
for t he pe r sons e n t r u s t e d wi th the inves t iga t ion of t he case to u n d e r t a k e 
the long task of r e c o n s t r u c t i n g t he offences, g a t h e r i n g evidence a n d 
dec id ing , in r e spec t of each of t he pe r sons a p p a r e n t l y impl i ca ted , w h a t 
offences they should be cha rged wi th . All this exp la ins t he size of t he file, 
which M r Mazy, M r S ta lpor t and M r J a v e a u t h e m s e l v e s m e n t i o n e d in the i r 
wr i t t en submiss ions to the C o u r t . In add i t ion , t he case ra ised t h o r n y legal 
ques t i ons which , before be ing posed to the app l i can t s and t h e n to t he 
C o u r t of C a s s a t i o n , had to be a n s w e r e d by the Belg ian jud ic ia l 
au tho r i t i e s . Last ly, t he offices held by some of the suspec t s , inc lud ing 
Mr H c r m a n u s himself, r e q u i r e d t he p r o s e c u t i n g a u t h o r i t i e s to apply to 
o r g a n s of t he legislat ive power for " a u t h o r i s a t i o n " to p ro secu t e t h e m or a 
decis ion w h e t h e r to c o m m i t t h e m for t r ia l . 

138. As r e g a r d s M r H e r m a n u s ' s conduct , no de lay seems to be 
i m p u t a b l e to h im. 

139. H a v i n g e x a m i n e d the case in t he light of t he p a r t i e s ' 
obse rva t ions , t he C o u r t has not found any per iod of inact ivi ty i m p u t a b l e 
to t he Belgian jud ic ia l a u t h o r i t i e s . Moreover , the app l i can t did not 
cri t icise t he way those a u t h o r i t i e s h a d dea l t wi th t he case , bu t cha l l enged 
the i r decis ion to cons ider the offences he had b e e n c h a r g e d wi th t o g e t h e r 
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wi th t h e c h a r g e s aga ins t o t h e r pe r sons on the g r o u n d t h a t t h e r e was a 
connec t ion be tween t h e m . By us ing the i r d i sc re t iona ry power in t h a t way 
the) ' i ndub i t ab ly took the risk of de lay ing c o m m i t t i n g M r H e r m a n u s for 
t r ia l . However , t he fact t h a t the offences wi th which M r J a v e a u a n d the 
o t h e r accused were c h a r g e d h a d been b r o u g h t to light by t he s a m e 
inves t iga t ion a n d the i n t e r d e p e n d e n c e of t he c h a r g e s , no ted by the C o u r t 
of C a s s a t i o n in its j u d g m e n t of 5 Apri l 1996 (see p a r a g r a p h 55 above) , 
m i g h t r easonab ly be t h o u g h t to exc lude sever ing the c h a r g e s aga ins t 
Mi- H e r m a n u s from the rcsl of t he inves t igat ion. 

140. Ar t ic le 6 " c o m m a n d s t h a t j ud ic i a l p roceed ings be exped i t i ous , bu t 
it a lso lays down the m o r e gene ra l pr inc ip le of the p r o p e r a d m i n i s t r a t i o n 
of j u s t i c e " (see t he B o d d a e r t v. Be lg ium j u d g m e n t of 12 O c t o b e r 1992, 
Ser ies A no. 235-D, pp . 82-83, § 39) . In t he c i r c u m s t a n c e s of the p r e s e n t 
case , t h e conduc t of the jud ic ia l a u t h o r i t i e s was compa t ib l e wi th the fair 
b a l an ce to be m a i n t a i n e d be tween the va r ious a spec t s of this f u n d a m e n t a l 
r e q u i r e m e n t . 

141. T h e r e has accordingly been no violat ion of Art ic le 6 § 1 of the 
C o n v e n t i o n in this respec t . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 7 O F T H E C O N V E N T I O N 

142. M r C o e m e a n d M r H e r m a n u s s u b m i t t e d t h a t appl ica t ion of t he 
new law on l imi ta t ion of p rosecu t ion had b r e a c h e d Art ic le 7 of t h e 
C o n v e n t i o n , which provides : 

" 1 . No one shall be held guilty of any criminal offence on account of any act or 
omission which did not constitute a criminal offence under national or international 
law at the time when it was committed. Nor shall a heavier penalty be imposed than 
the one that was applicable at the time the criminal offence was committed. 

2. This Article shall not prejudice the trial and punishment of any p e r s o n for any act 
or omission which, at the time when it was committed, was criminal according to the 
general principles of law recognised by civilised nations." 

143. T h e app l i can t s a s s e r t e d t h a t t he pr inciple of t he i m m e d i a t e 
appl ica t ion of t he new law on l imi t a t ion of p rosecu t ion and 
P a r l i a m e n t ' s exp res s i n t e n t i o n r e q u i r e d t h e C o u r t of C a s s a t i o n to find 
t h a t t he p roceed ings aga ins t t h e m had b e c o m e t i m e - b a r r e d on 
22 F e b r u a r y 1996, t h a t is five ye a r s af ter t he event which had caused 
t i m e to begin to r u n aga in on 22 F e b r u a r y 1991. But in its j u d g m e n t of 
5 Apri l 1996 the C o u r t of C a s s a t i o n had ruled t h a t t ime had begun to 
r u n aga in a n d e x t e n d e d a l imi ta t ion per iod which had a l r eady lapsed, 
this be ing illegal given tha t an ini t ial five-year per iod had begun to r u n 
on 30 N o v e m b e r 1989 in M r C o e m e ' s case and on 29 F e b r u a r y 1988 in 
M r H c r m a n u s ' s case . In add i t ion , it had r e s t a r t e d t he l imi t a t ion per iod 
a second t i m e , a l t h o u g h th is was not pe rmiss ib le u n d e r Ar t ic le 22 of t he 
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Code of C r i m i n a l Inves t iga t ion , t a k i n g in to cons ide ra t ion the d a t e of 
10 J u n e 1992. T h e app l i can t s a r g u e d on t h a t bas is t h a t the C o u r t of 
C a s s a t i o n had effectively appl ied Art ic le 25 of t he Law of 24 D e c e m b e r 
1993 re t rospec t ive ly . T h a t h a d b r e a c h e d Art ic le 7 of t he C o n v e n t i o n , in 
t h a t d e t e r m i n a t i o n of t he per iod d u r i n g which an offence could be 
pun i shed was ce r t a in ly as m u c h a pa r t of t he concept of " p e n a l t y " as 
t he m e a s u r e imposed p u r s u a n t to t he law as a p u n i s h m e n t . Ar t ic le 7, 
they a r g u e d , e n s h r i n e d the pr inciple of t he foreseeabi l i ty of the 
e l e m e n t s of an offence and the re levan t pena l ty , which included the 
foreseeabi l i ty of p rosecu t ion . 

144. T h e G o v e r n m e n t re jec ted these a l l ega t ions . T h e y s u b m i t t e d t h a t 
t he ex tens ive i n t e r p r e t a t i o n of Ar t ic le 7 m a d e by the app l i can t s was not 
c o m p a t i b l e wi th its t ex t . Ar t ic le 7 a d m i t t e d l y p roh ib i t ed 
r e t ro spcc t ivenes s , but t h a t p roh ib i t ion conce rned only cha rges and 
pena l t i e s a n d was not the re fo re appl icable to p r o c e d u r a l ru les , a n d in 
p a r t i c u l a r to l imi ta t ion . Following the app l i c an t s ' i n t e r p r e t a t i o n would 
c r e a t e a ser ious obs tac le m a k i n g it difficult for S t a t e s to in t roduce t he 
necessa ry changes to c r imina l p r o c e d u r e s and to t ake accoun t of the 
c o u r t s ' excessive case loads . In t he a l t e rna t i ve , t he G o v e r n m e n t 
s u b m i t t e d tha t , even if Ar t ic le 7 had to be cons idered to apply also to 
l imi ta t ion of c r imina l p roceed ings , its only scope would be to p reven t 
l imi ta t ion becoming a n issue aga in once p rosecu t ion had become t i m e -
b a r r e d . It was only in such a case t h a t t h e r e would be r e t rospcc t iveness , 
in t h a t t he new law would have to "go back in t i m e " from the d a t e of its 
e n t r y in to force in o r d e r to be able to a n n u l a t ime-ba r . But n o t h i n g like 
t h a t had t aken place in t he p r e s e n t case . O n 31 D e c e m b e r 1993, w h e n the 
new law had come into force, t he p roceed ings h a d not yet b e c o m e t i m e -
b a r r e d accord ing to the rules former ly appl icab le a n d the C o u r t of 
C a s s a t i o n had appl ied from the t i m e of t he offences in issue t he new-
l imi ta t ion per iod laid down by the Law of 24 D e c e m b e r 1993. T h e 
G o v e r n m e n t no ted t h a t l imi t a t ion conce rned not t h e offences bu t only 
p rosecu t ion . It was p a r t of the p rocedu ra l ru les i m m e d i a t e l y affected by a 
new law in all p roceed ings t h e n in p rogress . 

145. T h e C o u r t r e i t e r a t e s t h a t , accord ing to its case-law, Art ic le 7 
e m b o d i e s , inter alia, t he pr inciple t h a t only the law can def ine a c r ime and 
p resc r ibe a pena l ty (nullum crimen, nulla poena sine lege). Whi le it p roh ib i t s in 
p a r t i c u l a r e x t e n d i n g the scope of ex i s t ing offences to ac ts which previously 
were not c r imina l offences, it also lays down the pr inc ip le t h a t t he c r imina l 
law m u s t not be extens ive ly c o n s t r u e d to an accused ' s d e t r i m e n t , for 
in s t ance by analogy. It follows t h a t offences a n d the re levan t pena l t i e s 
m u s t be clearly def ined by law. T h i s r e q u i r e m e n t is satisfied w h e r e the 
individual can know from the w o r d i n g of t he r e l evan t provision and , if 
need be , wi th t he ass i s t ance of t he c o u r t s ' i n t e r p r e t a t i o n of it, w h a t ac ts 
a n d omiss ions will m a k e h im cr imina l ly l iable. 
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W h e n speak ing of " law" Art ic le 7 a l ludes to the very s a m e concept as 
t h a t to which t he C o n v e n t i o n refers e l sewhere w h e n us ing t h a t t e r m , a 
concept which compr i se s s t a t u t e law as well as case- law a n d impl ies 
qua l i t a t ive r e q u i r e m e n t s , inc lud ing those of accessibi l i ty and 
foreseeabi l i ty (see the C a n t o n i v. F r a n c e j u d g m e n t of 15 N o v e m b e r 1996, 
Reports 1996-V, p . 1627, § 29; and t h e S.W. a n d C.R. v. t he U n i t e d K i n g d o m 
j u d g m e n t s of 22 N o v e m b e r 1995, Ser ies A nos. 335-B a n d 335-C, pp . 41-42, 
§ 35, a n d pp . 68-69, § 33 , respect ive ly) . T h e C o u r t m u s t t he re fo re verify 
t h a t a t t he t i m e w h e n a n accused p e r s o n p e r f o r m e d the act which led to 
his be ing p r o s e c u t e d a n d convicted t h e r e was in force a legal provision 
which m a d e t h a t act p u n i s h a b l e , a n d t h a t t he p u n i s h m e n t imposed did 
not exceed the l imits fixed by t h a t provision (see M u r p h y v. the U n i t e d 
K i n g d o m , app l ica t ion no. 4681 /70 , C o m m i s s i o n decis ion of 3 and 
4 O c t o b e r 1972, Col lect ion 43 , p . 1). Since the t e r m " p e n a l t y " is 
a u t o n o m o u s in scope, to r e n d e r the p ro tec t ion afforded by Art ic le 7 
effective t he C o u r t mus t r e m a i n free to go beh ind ap j )ea rances and 
assess for i tself w h e t h e r a p a r t i c u l a r m e a s u r e a m o u n t s in s u b s t a n c e to a 
" p e n a l t y " wi th in t he m e a n i n g of this provision (see t he W e l c h v. t he 
U n i t e d K i n g d o m j u d g m e n t of 9 F e b r u a r y 1995, Ser ies A no. 307-A, p . 13, 
§ 27) . Whi l e t he t ex t of t he C o n v e n t i o n is the s t a r t i ng -po in t for such an 
a s s e s s m e n t , t he C o u r t m a y have cause to base i ts findings on o t h e r 
sources , such as the travaux préparatoires. H a v i n g r e g a r d to t he a im of t he 
C o n v e n t i o n , which is to p ro t ec t r igh ts t h a t a re prac t ica l a n d effective, it 
m a y also t ake in to cons ide ra t ion the n e e d to p rese rve a ba l ance b e t w e e n 
t h e g e n e r a l i n t e re s t and the f u n d a m e n t a l r igh t s of individuals and the 
no t ions c u r r e n t l y preva i l ing in d e m o c r a t i c S t a t e s (see, a m o n g o t h e r 
a u t h o r i t i e s , t he Airey v. I r e l and j u d g m e n t of 9 O c t o b e r 1979, Ser ies A 
no . 32, pp . 14-15, § 26, a n d t h e G u z z a r d i v. I ta ly j u d g m e n t of 6 N o v e m b e r 
1980, Ser ies A no. 39, pp . 34-35, § 95). 

146. L imi t a t i on m a y be def ined as t he s t a t u t o r y r ight of a n offender 
not to be p r o s e c u t e d or t r i ed af ter t he lapse of a ce r t a in per iod of t ime 
since t he offence was c o m m i t t e d . L i m i t a t i o n pe r iods , which are a 
c o m m o n fea tu re of the d o m e s t i c legal sys t ems of the C o n t r a c t i n g S ta te s , 
serve several pu rposes , which inc lude e n s u r i n g legal c e r t a i n t y a n d finality 
a n d p r e v e n t i n g i n f r i ngemen t s of the r igh ts of d e f e n d a n t s , which migh t be 
i m p a i r e d if cour t s were r e q u i r e d to dec ide on the basis of evidence which 
migh t have b e c o m e incomple te because of t he passage of t i m e (see t he 
S tubb ings and O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t of 22 O c t o b e r 
1996,Reports 1996-IV, pp . 1502-03, § 51) . 

147. T h e C o u r t notes t h a t in its j u d g m e n t of 5 Apri l 1996 the C o u r t of 
C a s s a t i o n found M r C o ë m e and M r H e r m a n u s guilty, a m o n g o the r 
offences, of forgery and u t t e r i n g forger ies , classified as c r imes (crimes) by 
the C r i m i n a l C o d e . However , by accep t ing t h a t t h e r e were e x t e n u a t i n g 
c i r c u m s t a n c e s it t r e a t e d t h e s e ac ts , like t he o t h e r offences it found to 
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have been m a d e out , as less ser ious indic table offences (délits). In Belgian 
law the classification of an offence is d e t e r m i n e d not accord ing to t h e 
pena l ty appl icab le bu t accord ing to t he pena l t y ac tua l ly appl ied . T h e 
d a t e of t he j u d g m e n t m u s t the re fore be t he s t a n d p o i n t for d e t e r m i n i n g 
what per iod mus t e lapse before p rosecu t ion becomes t i m e - b a r r e d . T h a t 
be ing so, t he C o u r t of C a s s a t i o n had r e g a r d to the l imi t a t i on per iod for 
less se r ious ind ic tab le offences. Subsequen t ly , apply ing the provisions of 
t h e Law of 24 D e c e m b e r 1993 immed ia t e ly , a n d af ter no t ing t h a t t he 
offences found to have b e e n m a d e ou t were not t i m e - b a r r e d on the d a t e 
of its e n t r y i n to force, it he ld t h a t t h e cor rec t l im i t a t i on per iod was five 
yea r s from the t i m e of t he offences, which per iod could be e x t e n d e d , 
w h e r e t he case a rose , by a new five-year per iod c o u n t i n g from a m e a s u r e 
caus ing t ime to begin to r u n aga in lawfully t aken before expiry of the first 
five-year per iod (see p a r a g r a p h 57 above) . 

148. T h e C o u r t no tes t h a t t he solut ion a d o p t e d by t h e C o u r t of 
C a s s a t i o n was based on its case- law to t he effect t h a t laws modifying the 
ru les on l imi t a t i on w e r e t h e n c e f o r t h to be r e g a r d e d in Be lg ium as 
legis la t ion on m a t t e r s of ju r i sd ic t ion a n d p r o c e d u r e . It accordingly 
followed the genera l ly recognised pr inciple t h a t , save w h e r e express ly 
provided to the con t r a ry , p rocedu ra l ru les apply i m m e d i a t e l y to 
p roceed ings t h a t a re u n d e r way (see t he Brua l la G o m e z de la T o r r e 
j u d g m e n t ci ted above, p . 2956, § 35) . 

149. T h e ex tens ion of the l imi ta t ion per iod b rough t about by the Law 
of 24 D e c e m b e r 1993 a n d the i m m e d i a t e app l ica t ion of t h a t s t a t u t e by t h e 
C o u r t of C a s s a t i o n did , a d m i t t e d l y , p ro long the per iod of t ime d u r i n g 
which p rosecu t ions could be b r o u g h t in respec t of the offences conce rned , 
and they the re fo re d e t r i m e n t a l l y affected the app l i c an t s ' s i tua t ion , in 
p a r t i c u l a r by f r u s t r a t i n g t h e i r expec t a t i ons . However , th is does not en ta i l 
an i n f r ingemen t of t he r igh t s g u a r a n t e e d by Art ic le 7, s ince t h a t provision 
canno t be i n t e r p r e t e d as p roh ib i t i ng an ex tens ion of l imi t a t ion per iods 
t h r o u g h the i m m e d i a t e app l ica t ion of a p r o c e d u r a l law w h e r e the 
re levant offences have never b e c o m e subject to l imi ta t ion . 

T h e ques t ion w h e t h e r Art ic le 7 would be b r e a c h e d if a legal provision 
w e r e to r e s to re t he possibil i ty of p u n i s h i n g offenders for acts which w e r e 
no longer p u n i s h a b l e because they h a d a l r eady b e c o m e subject to 
l imi t a t ion is not p e r t i n e n t to the p r e s e n t case a n d the C o u r t is 
accordingly not r e q u i r e d to e x a m i n e it, even t hough , as 
M r H e r m a n u s m a i n t a i n e d , t he C o u r t of Cas sa t i on , in t he p roceed ings 
aga ins t h im, held tha t t i m e had been caused to r u n aga in by a m e a s u r e 
which did not have t h a t effect on the d a t e w h e n it was t a k e n . 

150. T h e C o u r t no tes t h a t t he app l i can t s , who could not have been 
u n a w a r e t h a t t he conduc t t h e y w e r e accused of m i g h t m a k e t h e m liable 
to p rosecu t ion , w e r e convic ted of offences in respec t of which p rosecu t ion 
never b e c a m e subject to l imi ta t ion . T h e ac ts c o n c e r n e d cons t i t u t ed 
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c r imina l offences at the t i m e w h e n they were c o m m i t t e d and the pena l t i e s 
imposed were not heavier t h a n those appl icable a t t he m a t e r i a l t i m e . Nor 
did the app l i can t s suffer, on account of the Law of 24 D e c e m b e r 1993, 
g r e a t e r d e t r i m e n t t h a n they would have faced a t t he t i m e w h e n the 
offences were c o m m i t t e d (see, mutatis mutandis, the Welch j u d g m e n t ci ted 
above, p . 14, § 34). 

151. C o n s e q u e n t l y , t he app l i can t s ' r igh ts u n d e r Art ic le 7 of the 
C o n v e n t i o n were not infr inged. 

III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

152. Art ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. Damage 

/. Mr Coeme 

153. M r C o e m e a s s e r t e d t h a t the p e c u n i a r y d a m a g e r e su l t i ng from the 
a l leged violat ions of the C o n v e n t i o n a m o u n t e d to 22,660,749 Belgian 
francs (BEF) , of which BEF 20,544,024 r e p r e s e n t e d lost i ncome from his 
act ivi t ies as m e m b e r of P a r l i a m e n t , mayor a n d mun ic ipa l counci l lor and 
as d i r ec to r on t he boa rd of t h r e e c o m p a n i e s , which he was u n a b l e to ca r ry 
on b e t w e e n M a y 1996 a n d D e c e m b e r 1998 or J u n e 1999, a n d BEF 
2,116,725 r e p r e s e n t e d the a m o u n t of fines, confiscat ions and s u m s he was 
o r d e r e d to pay civil pa r t i e s , p lus t he costs of t he c r imina l p roceed ings and 
r eg i s t r a t i on fees. H e also a sked the C o u r t to t ake in to account ce r ta in 
a d v a n t a g e s enjoyed by m e m b e r s of P a r l i a m e n t , but wi thou t quant i fy ing 
t he se . H e s u b m i t t e d tha t t he causa l l ink b e t w e e n this d a m a g e and the 
violat ion of the C o n v e n t i o n was incon tes t ab le s ince he could not have 
b e e n convicted if t he s a fegua rds set forth in t he Conven t i on h a d been 
r e spec ted . H e c la imed n o t h i n g for non -pecun ia ry d a m a g e . 

154. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e app l i can t had not duly 
proved the ex i s tence of p e c u n i a r y d a m a g e . 

155. T h e C o u r t fails to see any causal link b e t w e e n the viola t ion of 
Art ic le 6 § 1 of t he Conven t i on a n d the pecun ia ry d a m a g e . It canno t 
specu la t e as to w h a t t he o u t c o m e of p roceed ings compa t ib l e wi th 
Art ic le 6 § 1 migh t have b e e n . It accordingly d i smisses t he app l i can t ' s 
c la ims u n d e r this h e a d (see, as t he mos t recen t au tho r i ty , Nikolova 
v. Bulgaria [ G C ] , no. 31195/96, § 73, E C H R 1999-11, and the D e m i r and 
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O t h e r s v. T u r k e y j u d g m e n t of 23 S e p t e m b e r 199^, Reports 1998-VI, p . 2660, 
§ 63). F u r t h e r , it cons iders t h a t in t h e absence of any c la im for non-
p e c u n i a r y d a m a g e t h e r e is no reason to award the app l ican t any s u m 
u n d e r t h a t head . 

2. Mr Mazy 

156. M r Mazy a s se r t ed t h a t he had suffered s u b s t a n t i a l pecun ia ry and 
non-pecun ia ry d a m a g e on account of t he a l leged violat ions of the 
C o n v e n t i o n . H e specified t h a t his p e c u n i a r y d a m a g e a m o u n t e d to 
B E F 7,369,768, of which BEF 6,722,000 r e p r e s e n t e d lost i ncome from his 
post of m a n a g i n g d i rec tor of a company , which he was u n a b l e to k e e p on 
account of his convict ion, a n d BEF 647,768 r e p r e s e n t e d t he a m o u n t of 
fines, confiscat ions a n d s e t t l e m e n t s wi th civil p a r t i e s following his 
convict ion, p lus t he costs of t he c r imina l p roceed ings a n d r eg i s t r a t i on 
fees. O n t h e o t h e r h a n d , he did not quant i fy his claim for non-pecun ia ry 
d a m a g e . 

157. T h e G o v e r n m e n t s u b m i t t e d t h a t this app l i can t had not duly-
proved the ex i s t ence of pecun ia ry d a m a g e . T h e y fu r the r s u b m i t t e d t h a t 
t he non-pecun ia ry d a m a g e which M r Mazy al leged he had suffered was 
not specified in sufficient de ta i l . 

158. In t he absence of any causal link be tween the viola t ion of Art ic le 6 
§ 1 of t he Conven t i on a n d the pecun ia ry d a m a g e , t he C o u r t d i smisses t he 
ajnplicant's c la ims u n d e r this head (see p a r a g r a p h 155 above) . O n the 
o t h e r hand , it cons iders t h a t M r Mazy undoub ted ly suffered non-
pecun ia ry d a m a g e on accoun t of the violat ions it has found. Because of 
t h e se r iousness of t he d a m a g e sus t a ined , it c a n n o t be m a d e good by the 
m e r e f inding of t he se v io la t ions . H a v i n g r ega rd to the c i r c u m s t a n c e s of 
the case , t he C o u r t dec ides on a n e q u i t a b l e basis to a w a r d the s u m of 
B E F 300,000 u n d e r this h e a d . 

3. Mr Stalport's heirs 

159. M r S t a lpo r t ' s wife and d a u g h t e r s c la imed BEF 68,680 in respec t 
of the pecun ia ry d a m a g e sus t a ined by t he i r h u s b a n d a n d fa ther , t h a t be ing 
the a m o u n t of the fine a n d the costs of t he c r imina l p roceed ings t h a t he 
had had to pay af ter his convict ion. T h e y fu r the r observed t h a t he had 
b e e n u n a b l e to con t i nue to work as a d m i n i s t r a t o r of var ious c o m p a n i e s 
on account of the pena l ty imposed on h im. T h e y s u b m i t t e d t h a t t he 
app l i can t ' s a p p e a r a n c e in t h e C o u r t of C a s s a t i o n h a d been a h a r r o w i n g 
expe r i ence , t h a t t h a t cour t did not have ju r i sd ic t ion to t ry h im and t h a t 
t he p r o c e d u r e it had followed was unlawful . T h e excep t iona l n a t u r e of t he 
t r ia l , which had las ted m o r e t h a n five m o n t h s , a n d the heavy m e d i a 
coverage h a d d i m i n i s h e d the t ru s t his associa tes had former ly placed in 
h im a n d had h i n d e r e d the n o r m a l , u n p e r t u r b e d p e r f o r m a n c e of his 
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du t i e s as d i r ec to r -gene ra l , in add i t ion to the injury to his r e p u t a t i o n and 
t h a t of his family. T h e o rdea l s he had b e e n t h r o u g h and his convict ion had 
not b e e n u n r e l a t e d to the dec l ine in his s t a t e of h e a l t h . M r S t a lpo r t ' s wife 
a n d d a u g h t e r s the re fore sought j u s t sa t is fact ion ref lec t ing t he se h e a d s of 
p e c u n i a r y a n d non-pecun ia ry d a m a g e and asked the C o u r t to a w a r d a sum 
on an equ i t ab l e basis . 

160. T h e G o v e r n m e n t s u b m i t t e d t h a t it had not b e e n duly proved tha t 
th is app l i can t had suffered p e c u n i a r y d a m a g e . A r g u i n g t h a t only t h e non-
pecun ia ry d a m a g e sus t a ined by M r S ta lpor t could be t a k e n in to account , 
t hey n o t ed in t he first place t h a t this d a m a g e had not been quant i f ied , 
which m a d e it imposs ib le to defend the c la im proper ly . T h e y fu r the r 
s u b m i t t e d t h a t t he injury to M r S ta lpor t ' s r e p u t a t i o n and the d a m a g e to 
his professional s t and ing , even suppos ing the l a t t e r to be d is t inc t from the 
a l leged pecun ia ry d a m a g e , r e s u l t e d not from the a l leged viola t ions of the 
C o n v e n t i o n bu t from his p rosecu t ion and convict ion. Last ly , t h e heavy 
m e d i a coverage had been the resu l t of t he d e f e n d a n t s ' h igh profile and 
the n a t u r e of t he offences they had been c h a r g e d wi th . 

161. In t he absence of any causal link b e t w e e n the viola t ion of Art ic le 6 
§ 1 of t he Conven t i on and the p e c u n i a r y d a m a g e , t he C o u r t d ismisses the 
c la ims u n d e r this head (see p a r a g r a p h 155 above) . O n the o t h e r hand , it 
cons iders t h a t M r S ta lpor t u n d o u b t e d l y suffered n o n - p e c u n i a r y d a m a g e 
on account of the violat ions it has found (see p a r a g r a p h 158 above) . 
Hav ing r ega rd to the c i r c u m s t a n c e s of the case , t he C o u r t dec ides on an 
equ i t ab l e basis to award the s u m of B E F 300,000 u n d e r this head . 

4. Mr Hermanns 

162. Mr H e r m a n u s a s se r t ed t h a t he had suffered cons iderab le 
pecun ia ry d a m a g e on accoun t of the costs r e su l t i ng from the j u d g m e n t of 
5 April 1996 itself and the loss of r e m u n e r a t i o n from the work he h a d been 
u n a b l e to ca r ry on owing to t he five-year d isqual i f ica t ion from exerc is ing 
the r igh t s l isted in Art ic le 31 of t he C r i m i n a l C o d e . H e no t ed t h a t as a 
resu l t of th is d isqual i f ica t ion he had lost all t h e pos ts which m a d e u p his 
professional life ( sec re t a ry -gene ra l of t he Min i s t ry of the F rench - speak ing 
C o m m u n i t y , r eg iona l counci l lor for t he Brusse l s -Cap i t a l Reg ion , depu ty 
mayor , c h a i r m a n of t he SDRB and c o m p a n y a d m i n i s t r a t o r ) a n d t h r o u g h 
which he had e a r n e d a n income of BEF 8,679,619 in 1995. T h e fines, the 
costs of the c r imina l p roceed ings a n d pho tocopy ing cha rges accoun ted for 
t he s u m of BEF 211,240. H e fu r the r s u b m i t t e d t h a t he h a d sus t a ined 
cons ide rab le non-pecun ia ry d a m a g e on account of the loss, for a t i m e at 
leas t , of the posts he held, as a resu l t of the heavy m e d i a a t t e n t i o n paid to 
t h e t r ia l a n d a t t a c k s by his poli t ical o p p o n e n t s . 

163. T h e G o v e r n m e n t c o n t e s t e d t he ex is tence of duly proved 
p e c u n i a r y d a m a g e . T h e y likewise con t e s t ed the - u n q u a n t i f i e d - claim 
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for non-pecun ia ry d a m a g e , r e f e r r i ng to the i r submiss ions on d a m a g e to 
profess ional s t a n d i n g and m e d i a coverage in t he i r obse rva t ions on the 
non-pecun ia ry d a m a g e al legedly sus t a ined by M r S ta lpor t . 

164. In t h e absence of any causa l link b e t w e e n the viola t ion of Art ic le 6 
§ 1 of t he Conven t i on and the pecun ia ry d a m a g e , the C o u r t d i smisses the 
app l i can t ' s c la ims u n d e r th is h e a d (see p a r a g r a p h 155 above) . O n the 
o t h e r hand , it cons iders t h a t he u n d o u b t e d l y suffered non-pecun ia ry 
d a m a g e which c a n n o t be m a d e good by the m e r e f inding of Conven t ion 
violat ions (see p a r a g r a p h 158 above) . In t he c i r c u m s t a n c e s of t he case , 
t h e C o u r t dec ides on an equ i t ab l e basis to award the s u m of BEF 300,000 
u n d e r th is head . 

5. Mr Jmean 

165. M r J a v e a u assessed the var ious heads of pecun ia ry d a m a g e 
r e su l t i ng from the a l leged violat ions of the Conven t i on at 
BEF 19,000,000 for loss of i ncome , BEF 7,613,927 for Fines, con t r ibu t ions , 
c o m p e n s a t i o n , conf iscat ions , o r d e r s to pay civil pa r t i e s , t he costs of t he 
c r imina l p roceed ings and r eg i s t r a t i on fees, in r e spec t of which he had in 
fact paid on 25 May 1999 the s u m of BEF 1,559,749, of which BEF 606,745 
r e p r e s e n t e d his s h a r e of a j u d g m e n t deb t r e su l t i ng from a civil ac t ion 
b r o u g h t on the basis of t he convict ion of 5 Apri l 1996, BEF 182,307 were 
t h e costs of copying and pho tocopy ing the file in the c r imina l p roceed ings 
and s u m m o n i n g wi tnesses a n d B E F 421,075 were for a c c o u n t a n t s ' a n d tax 
e x p e r t s ' fees, p lus BEF 39,654,441 r e p r e s e n t i n g the s u m s owed on 25 May 
1999 on account of a reca lcu la t ion of his t ax liability ca r r i ed out r ight at 
t he s t a r t of the p roceed ings aga ins t h im. H e also r e fe r red to 
i m m e a s u r a b l e non-pecun ia ry d a m a g e which could only be assessed ex 
aequo el bono, a m a t t e r which he left to the C o u r t ' s d i sc re t ion . H e 
s u b m i t t e d in p a r t i c u l a r t h a t he had suffered " c h a r a c t e r a s sa s s ina t i on" 
t h r o u g h the m e r e fact of be ing t r i ed by the C o u r t of C a s s a t i o n , amid 
excep t iona l m e d i a a t t e n t i o n , psychological p r e s s u r e a n d publici ty . 

166. T h e G o v e r n m e n t con t e s t ed the ex i s tence of duly proved 
p e c u n i a r y and non-pecun ia ry d a m a g e (which had , moreover , not been 
quan t i f i ed ) , r e fe r r ing in p a r t i c u l a r to the i r submiss ions on m e d i a 
coverage in the i r obse rva t ions on t h e non -pecun ia ry d a m a g e al legedly 
sus t a ined by M r S ta lpor t . 

167. In the a b s e n c e of any causa l l ink b e t w e e n the violat ion of Art ic le 6 
§ 1 of the Conven t i on and the pecun ia ry d a m a g e , t he C o u r t d ismisses t h e 
app l i can t ' s c la ims u n d e r th is h e a d (see p a r a g r a p h 155 above) . O n the 
o t h e r hand , it cons iders t h a t he u n d o u b t e d l y suffered non-pecun ia ry 
d a m a g e which canno t be m a d e good by the m e r e finding of Conven t i on 
viola t ions (see p a r a g r a p h 158 above) . In the c i r c u m s t a n c e s of t he case , 
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t h e C o u r t dec ides on an e q u i t a b l e basis to award the s u m of B E F 300,000 
u n d e r this head . 

B. Costs and expenses 

1. Mr Coeme 

168. T h e appl ican t c l a imed r e i m b u r s e m e n t of the sum of BEF 
1,222,580 for the costs he had i ncu r r ed before t he special c o m m i t t e e of 
the H o u s e of R e p r e s e n t a t i v e s and the C o u r t of C a s s a t i o n a n d the s u m of 
BEF 229,510 for costs a n d expenses before t h e C o u r t and the C o m m i s s i o n , 
a to ta l of B E F 1,452,090. 

169. T h e G o v e r n m e n t s u b m i t t e d t h a t , as t he app l i can t h a d failed to 
es tabl i sh tha t the sums c la imed for costs before the special c o m m i t t e e of 
the H o u s e of R e p r e s e n t a t i v e s and the C o u r t of C a s s a t i o n h a d been 
i ncu r r ed to p r even t or ob ta in redress for t he a l leged viola t ions of the 
C o n v e n t i o n , t he c la im on th is point should be d i smissed . T h e y also cast 
doub t on some i t ems of t he costs a n d expenses c l a imed for the 
p roceed ings before t h e C o n v e n t i o n in s t i t u t i ons , a n d in p a r t i c u l a r the 
costs c l a imed for a t t e n d i n g the h e a r i n g on 2 M a r c h 1999, a m o u n t i n g in 
to ta l to 1,381.60 F r e n c h francs (FRF) . In the i r submiss ion , t he se costs 
had n o t h i n g to do wi th t he m e a n s employed to e n s u r e compl iance wi th 
t he sa feguards set forth in t he Conven t i on . O t h e r i t e m s c la imed u n d e r 
th is h e a d , n a m e l y s u m s of F R F 1,200 and B E F 17,250 a n d t h e s u m s for 
t rave l l ing expenses , we re excessive. W i t h r ega rd to the o t h e r sums 
c l a imed , they left t he decis ion to the C o u r t ' s d iscre t ion . 

170. If the C o u r t finds t h a t t h e r e has b e e n a violat ion of the 
C o n v e n t i o n , it m a y a w a r d the appl ican t not only t he costs a n d expenses 
i ncu r r ed before the C o n v e n t i o n in s t i t u t i ons , bu t a lso those incu r red 
before the na t iona l cour t s for the p r even t i on or r ed re s s of t he violation 
(see, a m o n g o t h e r a u t h o r i t i e s , t he H e r t e l v. Swi tze r land j u d g m e n t of 
25 Augus t 1998, Reports 1998-VI, p . 2334, § 63) . In the p r e s e n t case the 
C o u r t no tes t h a t the app l i can t d id not incur such costs a n d expenses 
before the special c o m m i t t e e of the H o u s e of R e p r e s e n t a t i v e s . 
C o n s e q u e n t l y , it m u s t d i smiss the c la im on th is poin t . O n the o the r 
h a n d , t he lack of c lar i ty no ted by the C o u r t wi th r e g a r d to t he rules 
gove rn ing the p r o c e d u r e to be followed in t he C o u r t of Cassa t ion 
ce r ta in ly c a u s e d the app l i can t to incur add i t iona l costs d u r i n g the 
p roceed ings before it. T h e C o u r t cons iders it r e a s o n a b l e to award him 
BEF 200,000 u n d e r th is h e a d . M r C o e m e is l ikewise jus t i f ied in c la iming 
the p a y m e n t of his costs and expenses for t he p roceed ings before the 
C o m m i s s i o n a n d the C o u r t , i nc lud ing t h e cost of d r a f t i ng a p l e a d i n g on 
the ques t i on of fr iendly s e t t l e m e n t s u b m i t t e d u n d e r Ar t ic le 38 § 1 (b) of 
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the Conven t i on . In respec t of those p roceed ings t he C o u r t , ru l ing in equ i ty 
on the basis of t he in format ion in its possession, awards him BEF 200,000. 

2. Mr Mazy 

171. Th i s app l i can t c l a imed p a y m e n t of BEF 460,190 for his costs a n d 
expenses before t he Conven t i on ins t i tu t ions and BEF 1,000,000 for t he 
costs of t he p roceed ings in the C o u r t of C a s s a t i o n . 

172. T h e G o v e r n m e n t accep ted t h a t some of t he s u m s c la imed by the 
app l ican t migh t , at least in pa r t , co r re spond to the m e a n s he h a d 
employed before t he na t iona l a u t h o r i t i e s to e n s u r e compl i ance wi th t he 
Conven t i on . However , t he app l i can t h a d not e s t ab l i shed t h a t t h e r e was 
such a re la t ion in respec t of t he major i ty of t he i t e m s of costs t h a t he 
a s s e r t e d he had i ncu r r ed in t he C o u r t of Cas sa t i on . In t he i r w r i t t e n 
obse rva t ions on the ques t ion of j u s t sat isfact ion of 29 J u l y 1999 the 
G o v e r n m e n t fu r the r s u b m i t t e d t h a t t he appl ican t was not jus t i f i ed in 
c l a iming r e i m b u r s e m e n t of the costs and expenses i ncu r r ed before the 
Conven t i on ins t i tu t ions as he had not proved t h a t he had ac tua l ly 
i ncu r r ed t h e m , having suppl ied only an e s t i m a t e of t he i r q u a n t u m . 

173. Re fe r r ing to its cons ide ra t ions in re la t ion to M r C o e m e ' s c la im 
(see p a r a g r a p h 170 above) , t he C o u r t cons iders t h a t the app l i can t m u s t 
necessar i ly have b o r n e ce r t a in add i t iona l costs d u r i n g the p roceed ings in 
the C o u r t of C a s s a t i o n in view of t he s h o r t c o m i n g s it has no ted wi th 
r e g a r d to the connec t ion rule a n d the ru les gove rn ing p r o c e d u r e . Ru l ing 
on an equ i t ab l e basis , as r e q u i r e d by Ar t ic le 41 of t he C o n v e n t i o n , t he 
C o u r t awards him the s u m of BEF 300,000 for costs a n d expenses before 
the C o u r t of C a s s a t i o n a n d the s u m of BEF 460,000 for his r e p r e s e n t a t i o n 
before t h e C o m m i s s i o n and t h e n t h e C o u r t , which the app l ican t has 
proved t h a t he i ncu r r ed by p roduc ing a bill of costs (see, a m o n g o t h e r 
a u t h o r i t i e s , the Z i m m e r m a n n a n d S t e i n e r v. Swi tze r l and j u d g m e n t of 
13 J u l y 1983, Ser ies A no. 66, p . 14, § 36) . 

3. Mr Stalport's heirs 

1 74. M r S t a lpo r t ' s wife and d a u g h t e r s sought p a y m e n t of BEF 687,040 
for his costs a n d expenses before t he Conven t i on ins t i tu t ions a n d 
B E F 872,600 for t he costs of the p roceed ings in t he C o u r t of C a s s a t i o n . 

175. T h e G o v e r n m e n t accep ted t h a t some of t he s u m s c la imed by the 
app l i can t m i g h t , a t least in p a r t , co r r e spond to t h e m e a n s he h a d 
employed before t he na t iona l a u t h o r i t i e s to e n s u r e compl i ance wi th the 
Conven t ion . However , M r S ta lpor t ' s hei rs had not e s t ab l i shed t h a t t h e r e 
was such a r e l a t ion in respec t of a s u b s t a n t i a l por t ion of t he costs t ha t they 
a s s e r t e d he had i ncu r r ed in t he C o u r t of C a s s a t i o n . In t he i r w r i t t e n 
obse rva t ions of 29 J u l y 1999 on the ques t ion of j u s t sa t is fact ion t h e 
G o v e r n m e n t fu r the r s u b m i t t e d t h a t M r S t a lpo r t ' s he i r s were jus t i f ied in 
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c l a iming only r e i m b u r s e m e n t of BEF 400,000 for costs a n d expenses 
i ncu r r ed before t h e C o n v e n t i o n ins t i t u t ions , not hav ing proved t h a t he 
had ac tua l ly paid t he r e m a i n d e r of t he s u m c la imed . T h e y also a r g u e d 
t h a t the lack of precis ion of the c la im a n d the s u p p o r t i n g d o c u m e n t a r y 
evidence m a d e it impossible to assess the object , the val idi ty or the 
r e a s o n a b l e n e s s of t he costs c l a imed . 

176. Re fe r r i ng to its cons ide ra t ions in re la t ion to M r Mazy ' s c la im (see 
p a r a g r a p h 173 above) , a n d ru l ing on a n equ i t ab l e bas is , as r e q u i r e d by 
Art ic le 41 of t he C o n v e n t i o n , the C o u r t awards the s u m of BEF 300,000 
for M r S t a lpo r t ' s costs a n d expenses before t he C o u r t of C a s s a t i o n and the 
s u m of B E F 460,000 for his r e p r e s e n t a t i o n before t h e C o m m i s s i o n a n d 
t h e n the C o u r t , in respect of which a bill of costs has been p roduced . 

4. Mr Hermanus 

177. T h e app l ican t c l a imed BEF 264,480 for costs a n d expenses 
incur red for t he p roceed ings before t he Counci l of the Brusse l s -Cap i t a l 
Region , B E F 1,250,000 for t he p roceed ings in t he C o u r t of C a s s a t i o n a n d 
BEF 497,547 for costs a n d expenses before t he C o u r t and the C o m m i s s i o n , 
m a k i n g a to ta l of B E F 2,012,027. 

178. T h e G o v e r n m e n t s u b m i t t e d t h a t as the appl ican t had failed to 
es tab l i sh t h a t the s u m s c la imed for costs before t he Counci l of the 
Brusse l s -Cap i t a l Reg ion and the C o u r t of C a s s a t i o n had been i ncu r r ed to 
p reven t or ob ta in r ed re s s for t he a l leged violat ions of t he C o n v e n t i o n , the 
claim on this point should be d i smissed . W i t h r ega rd to costs a n d expenses 
for t he p roceed ings before t he C o n v e n t i o n ins t i t u t ions , they no ted t h a t 
some work included in a bill of costs of 3 J a n u a r y 1997 had n o t h i n g to do 
with those p roceed ings . T h e y left a s s e s s m e n t of t he o t h e r s u m s c la imed to 
t he C o u r t ' s d i sc re t ion . 

179. R e f e r r i n g to its cons ide ra t ions in re la t ion to t he c la ims of 
M r C o e m e a n d M r M a z y (see p a r a g r a p h s 170 a n d 173 above) , a n d ru l ing 
on an e q u i t a b l e bas is , as r e q u i r e d by Art ic le 41 of the C o n v e n t i o n , the 
C o u r t d i smisses the c la im r e l a t i n g to t he p roceed ings before t he Counci l 
of the Brusse l s -Cap i t a l Reg ion a n d awards M r H e r m a n u s t he s u m of 
BEF 300,000 for costs and expenses before t he C o u r t of Cassa t ion . 
H a v i n g t a k e n account of the G o v e r n m e n t ' s a r g u m e n t t h a t ce r t a in i t ems 
of costs h a d n o t h i n g to do wi th t he p roceed ings before t he Conven t i on 
ins t i tu t ions , it awards the s u m of BEF 460,000 for t he costs i ncu r red 
before t he C o m m i s s i o n a n d t h e n the C o u r t . 

5. MrJaveau 

180. M r J a v e a u sough t r e i m b u r s e m e n t of B E F 1,119,270 for t he costs 
of the p roceed ings in t he C o u r t of C a s s a t i o n a n d B E F 573,973 for costs and 
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expenses before the Conven t i on ins t i t u t ions , of which BEF 23,973 
r e p r e s e n t e d the costs of his a t t e n d a n c e at t he h e a r i n g on 2 M a r c h 1999. 

181. T h e G o v e r n m e n t s u b m i t t e d t h a t as t h e app l i can t had failed to 
es tab l i sh t h a t t he s u m s c la imed for costs in t he C o u r t of C a s s a t i o n and 
the fees of t he four lawyers who had ass i s ted h im in t h a t cour t had been 
i ncu r r ed to p reven t or ob t a in r ed re s s for t he a l leged violat ions of the 
C o n v e n t i o n , t he c la im on th i s po in t shou ld be d i smissed . T h e s a m e 
appl ied to t he fees of his t h r e e lawyers in t he S t r a s b o u r g p roceed ings , in 
so far as t he bills of t he se lawyers gave only an overal l to ta l , did not specify 
wha t services they r e l a t e d to a n d m a d e no d is t inc t ion b e t w e e n costs a n d 
fees. T h e G o v e r n m e n t did not contes t t he costs of the app l i can t ' s 
a t t e n d a n c e on 2 M a r c h 1999. 

182. Re fe r r ing to its cons ide ra t ions in re la t ion to Mr Mazy 's c la im (see 
p a r a g r a p h 173 above) , a n d ru l ing on an equ i t ab le basis , as r e q u i r e d by 
Art ic le 41 of the Conven t ion , the C o u r t awards M r J a v e a u the s u m of 
BEF 300,000 for costs and expenses before t he C o u r t of C a s s a t i o n a n d 
the s u m of BEF 460,000 for t he costs of his r e p r e s e n t a t i o n before the 
C o m m i s s i o n and t h e n the C o u r t . 

C. Default interest 

183. Accord ing to t he in fo rma t ion avai lable to t he C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icable in Be lg ium at the d a t e of adop t ion of the 
p r e s e n t j u d g m e n t is 7% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds u n a n i m o u s l y t h a t t h e r e has been a viola t ion of Art ic le 6 § 1 of t he 
C o n v e n t i o n in respec t of M r C o e m e , in t h a t t h e lack of i m p l e m e n t i n g 
legis la t ion gove rn ing the p r o c e d u r e for t he t r ia l of m i n i s t e r s u n d e r 
Art ic le 103 of t he C o n s t i t u t i o n depr ived h im of a fair t r ia l ; 

2. Holds u n a n i m o u s l y t h a t it is not necessa ry to e x a m i n e the c o m p l a i n t s 
ra i sed on t h a t account u n d e r p a r a g r a p h s 2 a n d 3 of Art ic le 6 of t he 
Conven t ion ; 

3. Holds u n a n i m o u s l y t h a t t h e r e has been a viola t ion of Art ic le 6 § 1 of the 
Conven t i on in tha t t he C o u r t of C a s s a t i o n was not a t r i buna l 
" e s t ab l i shed by law" wi th in the m e a n i n g of Art ic le 6 to try M r Mazy, 
M r S ta lpor t , M r H e r m a n u s a n d M r J a v e a u ; 

4. Holds u n a n i m o u s l y tha t it is not necessa ry to e x a m i n e the compla in t 
ra ised on t h a t account u n d e r Art ic le 14 of the Conven t ion ; 
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5. Holds u n a n i m o u s l y t h a t it is not necessa ry to e x a m i n e the compla in t of 
M r Mazy, M r S ta lpor t , M r H e r m a n u s a n d M r J a v e a u t h a t no law on 
p r o c e d u r e h a d b e e n enac t ed p u r s u a n t to Art ic le 103 of the 
C o n s t i t u t i o n ; 

6. Holds by four votes to t h r e e t h a t t h e r e has been no viola t ion of Art ic le 6 
§ 1 of t he C o n v e n t i o n on accoun t of t he C o u r t of C a s s a t i o n ' s refusal to 
s u b m i t the p r e l i m i n a r y ques t ions conce rn ing the connec t ion rule and 
ex tens ion of the l imi t a t ion per iod to t he A d m i n i s t r a t i v e Ju r i sd i c t i on 
a n d P r o c e d u r e C o u r t ; 

7. Holds u n a n i m o u s l y t h a t it is not necessa ry to e x a m i n e the compla in t 
u n d e r Art ic le 13 of the Conven t i on conce rn ing t h e refusal to submi t 
t h e p r e l i m i n a r y ques t i ons to t he A d m i n i s t r a t i v e J u r i s d i c t i o n and 
P r o c e d u r e C o u r t ; 

8. Holds by four votes to t h r e e t h a t t h e r e has been no viola t ion of Art ic le 6 
§ 1 of the C o n v e n t i o n as r e g a r d s t he a l l ega t ion t h a t t he C o u r t of 
C a s s a t i o n is not an i n d e p e n d e n t and impa r t i a l t r i buna l ; 

9. Holds by four votes to t h r e e t h a t t h e r e has been no violat ion of Art ic le 6 
§ 1 of t he C o n v e n t i o n as r e g a r d s t he in te rv iew wi th M r S ta lpor t ; 

10. Holds u n a n i m o u s l y t h a t t h e r e has b e e n no viola t ion of Art ic le 6 § 1 of 
t h e Conven t i on as r e g a r d s the l eng th of t he c r imina l p roceed ings 
aga ins t M r H e r m a n u s ; 

11. Holds u n a n i m o u s l y t h a t t h e r e has been no viola t ion of Art ic le 7 of the 
Conven t ion ; 

12. Holds u n a n i m o u s l y t h a t t he r e s p o n d e n t S t a t e is to pay, w i th in t h r ee 
m o n t h s from the d a t e on which the p re sen t j u d g m e n t b e c o m e s final 
in accordance wi th Art ic le 44 § 2 of t he C o n v e n t i o n , B E F 300,000 
( t h r e e h u n d r e d t h o u s a n d Belg ian f rancs) , for non -pecun ia ry d a m a g e , 
to M r Mazy, to M r H e r m a n u s , to M r J a v e a u a n d to the he i r s of 
M r S ta lpor t ; 

13. Holds u n a n i m o u s l y t h a t t he r e s p o n d e n t S t a t e is to pay, w i th in t h e s a m e 
t h r e e - m o n t h pe r iod , for costs a n d e x p e n s e s , BEF 400,000 (four 
h u n d r e d t h o u s a n d Belgian francs) to M r C o e m e a n d B E F 760,000 
(seven h u n d r e d a n d sixty t h o u s a n d Belgian francs) to M r Mazy , to 
M r H e r m a n u s , to M r J a v e a u a n d to t he hei rs of M r S ta lpo r t ; 

14. Holds u n a n i m o u s l y t h a t s imple i n t e r e s t at an a n n u a l r a t e of 7% shall 
be payable on these s u m s from the expiry of t h e above -men t ioned 
t h r e e m o n t h s un t i l s e t t l e m e n t ; 

15. Dismisses u n a n i m o u s l y t h e r e m a i n d e r of the c la ims for j u s t sat isfact ion. 
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Done in F rench , a n d del ivered at a publ ic h e a r i n g in the H u m a n Righ t s 
Bui ld ing, S t r a s b o u r g , on 22 J u n e 2000. 

In acco rdance wi th Ar t ic le 45 § 2 of t he Conven t i on a n d Rule 74 § 2 of 
t he Rules of C o u r t , the following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) concu r r i ng opinion of M r Confor t i ; 
(b) pa r t ly concur r ing , pa r t ly d i s s en t i ng opinion of M r Baka ; 
(c) par t ly d i s sen t ing opinion of M r Lo renzen j o i n e d by M r Rozakis . 

Er ik FRIBERGH 
R e g i s t r a r 

Chr i s to s ROZAKIS 
P r e s i d e n t 

C.L.R. 
E.F. 
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C O N C U R R I N G O P I N I O N O F J U D G E C O N F O R T I 

(Translation) 

T h e only p a r t of the j u d g m e n t on which I d i s ag ree wi th t he major i ty is 
the r e a s o n i n g which led it to d i s t ingu i sh t he posi t ion of M r C o e m e from 
t h a t of t he o t h e r app l i can t s . 

In my opinion, t he essen t ia l e l e m e n t which b r e a c h e d Ar t ic le 6 of the 
Conven t i on in t he p r e s e n t case , as r e g a r d s bo th the p r o c e d u r e followed 
for M r C o e m e and app l ica t ion of t he connec t ion rule to t he o t h e r 
app l i can t s , was t he lack of legis la t ion i m p l e m e n t i n g Art ic le 103 of the 
C o n s t i t u t i o n a t t h e t i m e of the t r ia l in t h e C o u r t of Cassa t ion . 

It is t r u e t h a t , as far as M r C o e m e was conce rned , t he C o u r t of 
C a s s a t i o n did a l r eady have ju r i sd i c t ion u n d e r Art ic le 103. It is also t r u e 
t h a t , r e g a r d be ing had to legal t heo ry a n d to the i n fo rma t ion provided by 
the Pr inc ipa l Publ ic P rosecu to r to the lawyers of some of t he app l ican t s , 
the app l i can t s c o n c e r n e d could have expec ted t h a t the p r o c e d u r e of the 
o rd ina ry c r imina l cour t s would be appl ied to t h e m . However , in a coun t ry 
of codified law like Be lg ium - w h e r e t h e ru les of p r o c e d u r e a r e essent ia l ly 
a m a t t e r for P a r l i a m e n t a n d w h e r e successive C o n s t i t u t i o n s over a per iod 
of m o r e t h a n a h u n d r e d and fifty ye a r s have called on P a r l i a m e n t to adopt 
rules to be followed for t he i n d i c t m e n t a n d t r ia l of m i n i s t e r s - it c a n n o t be 
cons ide red t h a t t he p r o c e d u r e was es tab l i shed by law. T o say t h a t , for 
Mr C o e m e , it was s imply a m a t t e r of equa l i ty of a r m s a n d the fairness of 
the p r o c e d u r e is to play down the mos t i m p o r t a n t aspec t of the case . 

I m u s t m a k e it c lear t h a t the above r e m a r k s a r e not i n t e n d e d to sugges t 
t h a t t he Be lg ian C o u r t of C a s s a t i o n as such, which I hold in h igh e s t e e m , is 
not a t r i buna l e s t ab l i shed by law. T h e r e q u i r e m e n t t h a t a t r i buna l m u s t be 
"es t ab l i shed by law", laid down by Ar t ic le 6 § 1 of the Conven t ion , is 
obviously not satisfied w h e r e , a l t h o u g h the t r i b u n a l conce rned is legally 
cons t i t u t ed , the p r o c e d u r a l ru les to be appl ied in a p a r t i c u l a r case have 
not b e e n es tab l i shed by law, a n d t h a t is the posi t ion tha t our C o u r t found 
to ob t a in as r e g a r d s t he connec t ion ru le . 

In conclusion, I cons ider t h a t M r C o e m e was not t r ied by a t r i buna l 
e s t ab l i shed by law for t he pu rposes of Art ic le 6 any m o r e t h a n the 
app l i can t s t r i ed on accoun t of t h e connec t ion ru le w e r e . 
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P A R T L Y C O N C U R R I N G , P A R T L Y D I S S E N T I N G O P I N I O N 
O F J U D G E B A K A 

I fully s h a r e t he c o n c u r r i n g opinion of J u d g e Confor t i t h a t t he 
p r o c e d u r a l ru les to be appl ied by the C o u r t of C a s s a t i o n in Be lg ium had 
not b e e n es tab l i shed in t he p r e s e n t case . C o n s e q u e n t l y , I also cons ide r 
tha t because of th is p r o c e d u r a l deficiency M r C o e m e was not t r ied by a 
t r i buna l e s t ab l i shed by law for the pu rposes of Art ic le 6 § 1 of t he 
Conven t i on . His posi t ion in t h a t respec t did not differ from t h a t of t he 
o t h e r app l i can t s . 

O n the o t h e r h a n d , I ag r ee wi th t he d i s s en t i ng opinion of 
J u d g e Lo renzen . If the C o u r t finds t h a t a na t iona l cour t was not 
e s t ab l i shed by law u n d e r Art ic le 6 § 1, e i t he r because it was not legally 
cons t i t u t ed or - as was t h e s i tua t ion in t he p r e s e n t case - because its 
p r o c e d u r e h a s not been es tab l i shed , this f inding m a k e s it u n n e c e s s a r y to 
e x a m i n e fu r the r some of t he o t h e r Ar t ic le 6 § 1 c o m p l a i n t s . T h a t is why I 
voted aga ins t the major i ty u n d e r poin ts 6, 8 and 9 in the ope ra t ive p a r t of 
t he j u d g m e n t . 



COEME AND OTHERS v. BELGIUM JUDGMENT 149 

P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E L O R E N Z E N 
J O I N E D B Y J U D G E R O Z A K I S 

I a g r e e wi th t he finding of the major i ty in p a r a g r a p h 108 of the 
j u d g m e n t t h a t the connec t ion rule was not e s t ab l i shed by law and t h a t 
accordingly t h e C o u r t of C a s s a t i o n was not a t r i buna l "e s t ab l i shed by 
law" wi th in t he m e a n i n g of Ar t ic le 6 of the C o n v e n t i o n to try M r Mazy, 
M r S ta lpor t , M r H e r m a n u s a n d M r J a v e a u . 

T h e C o u r t has held in a n u m b e r of j u d g m e n t s t h a t if a violat ion of 
Ar t ic le 6 § 1 has b e e n found because a cour t was not i n d e p e n d e n t and 
i m p a r t i a l , it is not necessa ry to cons ider o t h e r compla in t s u n d e r Art ic le 6 
r e l a t i n g to t he p roceed ings in t h a t cour t (see for e x a m p l e the Findlay v. t h e 
U n i t e d K i n g d o m j u d g m e n t of 25 F e b r u a r y 1997, Reports of Judgments and 
Decisions 1997-1, pp . 282-83, § 80, a n d the Incal v. T u r k e y j u d g m e n t of 
9 J u n e 1998, Reports 1998-IV, p. 1573, § 74). 

T h a t case- law is in my opinion appl icable a fortiori to s i tua t ions whe re a 
viola t ion of Art ic le 6 § 1 has b e e n found because t he cour t does not fulfil 
t he r e q u i r e m e n t s to be cons ide red "es t ab l i shed by law". Accordingly, I do 
not find it necessa ry to e x a m i n e t h e a l leged viola t ions of Art ic le 6 § 1 
u n d e r I B ( the p r e l i m i n a r y ques t i on to t he A d m i n i s t r a t i v e J u r i s d i c t i o n 
a n d P r o c e d u r e C o u r t ) , I.C ( w h e t h e r the C o u r t of C a s s a t i o n was an 
i n d e p e n d e n t a n d i m p a r t i a l t r ibuna l ) and I.D ( w h e t h e r the use of 
M r S t a lpo r t ' s in te rv iew on 16 M a r c h 1994 as evidence infr inged his r ight 
to a fair t r i a l ) . T h e c o m p l a i n t of M r H e r m a n u s conce rn ing the l eng th of 
the p roceed ings ra i ses on the o t h e r h a n d an issue which is not covered by 
the f inding t h a t t he C o u r t of C a s s a t i o n could not be cons idered 
"es tab l i shed by law" in his case . However , for t he r easons expressed in 
the j u d g m e n t , I a g r e e t h a t t h e r e has b e e n no viola t ion of Ar t ic le 6 § 1 in 
this respec t . 
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SOMMAIRE1 

Applicabilité de l'article 6 au contentieux de la fonction publique 

Article 6 § 1 

Applicabilité - Droits et obligations de caractère civil - Procédure administrative - Agents 
publics contractuels - Notion de «fonction publique» - Interprétation autonome -
Participation à l'exercice de la puissance publique et aux fonctions visant à sauvegarder les 
intérêts généraux de l'Etat et des autres collectivités publiques - Contentieux en matière de 
non-renouvellement de contrat 

* * 

Le requérant fut recruté en tant qu'agent contractuel par le service de l'expansion 
économique du ministère de l'Economie et des Finances. Il fut affecté aux Etats-
Unis où il fut chargé de la promotion des vins, bières et spiritueux français. 
Conformément au décret n" 69-697 relatif au statut des agents contractuels de 
l'Etat en service à l 'étranger, le requérant exerçait ses fonctions en vertu de 
contrats d'une durée de trente mois, renouvelables par tacite reconduction mais 
pouvant être résiliés par l 'administration avec un préavis de trois mois, 
notamment en cas d'insuffisance professionnelle. En janvier 1986, le ministère de 
l'Economie et des Finances adressa au requérant la décision définitive de non-
renouvellement du contrat motivée, notamment, par le défaut caractérisé 
d'initiative à l'égard des importateurs. A partir de février 1986, le requérant 
saisit les juridictions administratives de trois recours en excès de pouvoir. Le 
tribunal administratif ayant rejeté ses trois recours, le requérant forma, 
en octobre 1989, un recours devant le Conseil d'Etat. En octobre 1995, la 
juridiction suprême rejeta son recours. 

Article 6 § 1 : a) S'il est vrai que dans certains Etats les agents contractuels 
relèvent du droit privé, à la différence des agents titulaires qui sont régis par le 
droit public, dans la pratique actuelle des Etats contractants, agents titulaires et 
agents contractuels exercent souvent des fonctions équivalentes ou similaires. Le 
point de savoir si les dispositions légales applicables font partie, en droit interne, 
du droit public ou privé ne peut pas être décisif en lui-même et entraînerait de 
toute manière un traitement inégal d'un Etat à un autre et entre des personnes 
au service de l'Etat assumant des fonctions équivalentes. Dans l'arrêt Pellegrin, la 
Cour a estimé qu'il importait de dégager, aux fins de l'application de l'article 6 § 1, 
une interprétation autonome de la notion de «fonction publique» permettant 
d'assurer un traitement égal des agents publics dans les Etats parties à la 
Convention, indépendamment du système d'emploi pratiqué sur le plan national, 
et quelle que soit en particulier la nature du rapport juridique entre l'agent et 

I. Rédigé par le greffe, il ne lie pas la Cour. 



154 ARRÊT FRYDI.ENDER c . FRANCE 

l'administration. La Cour a estimé qu'il convenait d'adopter un critère 
fonctionnel, fondé sur la nature des fonctions et des responsabilités exercées par 
l'agent. Sont seuls soustraits du champ d'application de cet article les litiges des 
agents publics dont l'emploi est caractéristique des activités spécifiques de 
l'administration publique dans la mesure où celle-ci agit comme détentrice de la 
puissance publique chargée de la sauvegarde des intérêts généraux de l'Etat ou des 
autres collectivités publiques. Il s'agit d'examiner dans chaque cas d'espèce si 
l'emploi comporte une implication directe ou indirecte à l'exercice de la 
puissance publique et aux fonctions visant à sauvegarder les intérêts généraux de 
l'Etat ou des autres collectivités publiques. En l'espèce, le Gouvernement 
soutenait que les services de l'expansion économique ont pour mission de 
défendre les intérêts économiques de la France à l 'étranger et de promouvoir le 
commerce extérieur, dont l'Etat a la charge. Partant , le Gouvernement considère 
qu'il s'agit d'une mission visant à sauvegarder les intérêts généraux de l'Etat en ce 
qu'elle constitue l'une des composantes de l'activité diplomatique de la France. Or 
ces services ne dépendent pas du ministère des Affaires étrangères mais du 
ministère de l'Economie et des Finances. Si les agents de ces services sont placés 
sous l 'autorité de l 'ambassadeur, il en va de même pour tout agent de l'Etat 
exerçant ses fonctions à l 'étranger. Par ailleurs, contrairement à ce que soutient 
le Gouvernement, les décrets de 1950 et 1956 ne s'appliquaient pas au requérant, 
dont le statut était réglementé par un décret de 1969 relatif au statut des agents 
contractuels de l'Etat en service à l 'étranger. Quant à la question de savoir si les 
responsabilités confiées au requérant pourraient néanmoins faire conclure à 
l'exercice de prérogatives de puissance publique, les tâches découlant du poste du 
requérant aux Etats-Unis consistaient à faciliter et à stimuler l'exportation de 
certaines catégories de produits, de même qu'à conseiller et assister les 
organismes officiels et semi-officiels ainsi que les exportateurs ou importateurs 
individuels. Compte tenu de la nature de ses fonctions et du degré peu élevé de sa 
responsabilité, le requérant n'accomplissait aucune tâche susceptible d'être 
rattachée directement ou indirectement à une mission visant à sauvegarder les 
intérêts généraux de l'Etat. L'article 6 trouve donc à s'appliquer, 
b) La procédure litigieuse a commencé en février 1986 pour se terminer 
en octobre 1995. Ni la complexité de l'affaire ni le comportement du requérant 
n'expliquent la durée de la procédure. Le Conseil d'Etat a rendu son arrêt six 
années après saisine et aucune explication quant à ce délai n'a été fournie par le 
Gouvernement. 

Conclusion : violation (unanimité). 

Article 41 : la Cour a alloué au requérant des sommes au titre du dommage moral 
ainsi que pour les frais et dépens. 

Jurisprudence citée par la Cour 

Obermeier c. Autriche, arrêt du 28 juin 1990, série A n" 179 
Caleffi c. Italie, arrêt du 24 mai 1991, série A n" 206-B 

Neigel c. France, arrêt du 17 mars 1997, Recueil des arrêts et décisions 1997-11 
Caillot c. France, n" 36932/97, 4 juin 1999, non publié 
Pellegrin c. France [GC], n" 28541/95, CEDH 1999-VFII 
Comingersoll SA. c. Portugal [GC], n" 35382/97, CEDH 2000-IV 
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En l'affaire Frydlender c. France, 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en u n e G r a n d e 

C h a m b r e composée des j u g e s don t le n o m s u i t : 

M M C E. PALM, présidente, 

M M . J . - P . COSTA, 

A. PASTOR RIDRUEJO, 

L. FERRARI BRAVO, 

L. CAFLISCH, 

M M C F . TULKENS, 

M M . W . FUHRMANN, 

K . JUNGWIERT, 

M . FlSCHBACH, 

V . BUTKEVYCH, 
J . CASADEVALL, 

B. ZUPANCIC, 

M M E N. VAJIC, 

M . J . HEDIGAN, 

M M C W . THOMASSEN, 

M M . T . PAYTÎRU, 

K . TRAJA, 

ainsi que de M M E M . UE BOER-BUQUICCHIO, greffière adjointe, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 15 m a r s et 17 mai 

2000, 

R e n d l ' a r rê t que voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la Cour , c o n f o r m é m e n t aux disposi t ions qui 

s ' app l iqua ien t avan t l ' en t r ée en v i g u e u r du Protocole n° 11 à la 

C o n v e n t i o n de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 

f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , pa r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 6 m a r s 1999 (ar t ic le 5 § 4 du 

Protocole n" 11 et anc iens a r t ic les 47 et 48 de la C o n v e n t i o n ) . 

2. A son or ig ine se t rouve une r e q u ê t e (n° 30979/96) d i r igée con t re la 

R é p u b l i q u e f rançaise et dont u n r e s so r t i s san t de cet E t a t , M . Nicolas 

F r y d l e n d e r («le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n le 20 n o v e m b r e 

1995 en ve r tu de l 'ancien ar t ic le 25 de la Conven t i on . Le r e q u é r a n t 

a l léguai t une violat ion de son dro i t à u n procès d a n s un déla i r a i sonnab le , 

au sens de l 'a r t ic le 6 § 1 de la Conven t i on . La C o m m i s s i o n a déc la ré la 

r e q u ê t e recevable le 14 avril 1998. D a n s son r a p p o r t du 20 oc tobre 1998 

1. Note du greffe : le Protocole n" 11 est entré en vigueur le 1" novembre 1998. 
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(ancien ar t ic le 31 de la C o n v e n t i o n ) 1 , elle fo rmule l 'avis, p a r v ingt voix 

con t re dix, qu ' i l y a eu violat ion de l 'ar t ic le 6 § 1. 

3. D e v a n t la C o u r , le r e q u é r a n t est r e p r é s e n t é p a r M' F.-H. Br ia rd , 

avocat au Conse i l d ' E t a t et à la C o u r de cassa t ion . Le g o u v e r n e m e n t 

français («le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son a g e n t , 

M m t M. D u b r o c a r d , sous-di rec t r ice des d ro i t s de l ' h o m m e au m i n i s t è r e 

des Affaires é t r a n g è r e s . 

4. Le 3 1 m a r s 1999, u n collège de la G r a n d e C h a m b r e a déc idé q u e 

l 'affaire devai t ê t r e e x a m i n é e pa r la G r a n d e C h a m b r e (ar t ic le 100 § 1 du 

r è g l e m e n t ) . Le 26 avril 1999, le p r é s i d e n t de la Cour , M. L. W i l d h a b e r , a 

décidé q u e dans l ' i n t é rê t d ' une bonne a d m i n i s t r a t i o n de la j u s t i c e l 'affaire 

devai t ê t r e a t t r i b u é e à la m ê m e G r a n d e C h a m b r e q u e celle cons t i t uée 

pour l ' e x a m e n de l 'affaire Pellegrin c. France (a r t ic les 24, 43 § 2 et 71 du 

r è g l e m e n t ) . 

5. Le r e q u é r a n t et le G o u v e r n e m e n t ont c h a c u n déposé u n p r e m i e r 

m é m o i r e en j u i n 1999. A la d e m a n d e de la C o u r , les pa r t i e s ont 

é g a l e m e n t déposé c h a c u n e , en février 2000, un m é m o i r e c o m p l é m e n t a i r e 

sur les ques t ions soulevées p a r la r e q u ê t e à la l u m i è r e de l ' a r rê t du 

8 d é c e m b r e 1999 d a n s l 'affaire Pellegrin (Pellegrin c. France [ G C ] , 

n" 28541/95, C E D H 1999-VIII). 

6. U n e aud ience s 'est dé rou lée en publ ic au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 15 m a r s 2000. 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . J . - F . DOBEI.LE, d i r e c t e u r adjoint des affaires j u r i d i q u e s 

a u m i n i s t è r e des Affaires é t r a n g è r e s , 

P. BOUSSAROQUE, consei l ler de t r i b u n a l a d m i n i s t r a t i f 

d é t a c h é à la d i rec t ion des affaires j u r i d i q u e s 

du m i n i s t è r e des Affaires é t r a n g è r e s , 

- pour le requérant 

M' F.-H. BRIARD, avocat au Conse i l d ' E t a t 

et à la C o u r de cassa t ion , conseil. 

Le r e q u é r a n t é ta i t é g a l e m e n t p r é s e n t à l ' aud ience . 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M1' Br ia rd , pour le r e q u é r a n t , 

et M. Dobel le , p o u r le G o u v e r n e m e n t . 

agent, 

conseil ; 

1. Noie du greffe : le rapport est disponible au grelle. 
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E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

7. En ju i l le t 1972, le r e q u é r a n t fut r e c r u t é en t a n t q u ' a g e n t 

c o n t r a c t u e l pa r le service de l ' expans ion é c o n o m i q u e du m i n i s t è r e de 

l 'Economie et des F inances . Pa r c o n t r a t en d a t e du 29 s e p t e m b r e 1977, il 

fut affecté à A t h è n e s afin d'y exe rce r les fonctions d ' e x p e r t t e c h n i q u e . 

P a r a v e n a n t d u 30 aoû t 1984 au c o n t r a t du 29 s e p t e m b r e 1977, il fut 

affecté à N e w York à c o m p t e r du 25 j u i n 1984 pour e x e r c e r les fonctions 

de chef de sec t ion a u t o n o m e au sein d u service de l ' expans ion économique . 

Placé sous l ' au to r i t é du consei l ler c o m m e r c i a l chef du pos te de New York, 

l u i - m ê m e soumis au consei l ler c o m m e r c i a l chef du pos te à l ' a m b a s s a d e de 

W a s h i n g t o n , don t d é p e n d a i t aussi l ' a t t a ché agr icole , il fut c h a r g é du 

sec t eu r des vins, b ières et sp i r i tueux , en r e l a t ion avec les e x p o r t a t e u r s e t 

i m p o r t a t e u r s et , n o t a m m e n t , la S O P E X A (Société pour l ' expans ion des 

ven te s des p rodu i t s a l i m e n t a i r e s et agr icoles) . 

8. C o n f o r m é m e n t au déc re t n" 69-697 du 18 j u i n 1969 p o r t a n t f ixation 

du s t a t u t des age n t s c o n t r a c t u e l s de l 'E ta t en service à l ' é t r a n g e r , le 

r e q u é r a n t exe rça i t ses fonct ions en v e r t u de c o n t r a t s d ' u n e d u r é e de 

t r e n t e mois , r enouve lab les pa r tac i te r econduc t ion mais pouvan t ê t re 

résil iés p a r l ' a d m i n i s t r a t i o n avec un préavis d e t rois mois , n o t a m m e n t en 

cas d ' insuff isance profess ionnel le . 

9. P a r une l e t t r e du 10 d é c e m b r e 1985, qui lui fut notifiée le 

27 d é c e m b r e 1985, le m i n i s t r e de l 'Economie et des F inances i n fo rma le 

r e q u é r a n t qu ' i l envisageai t de ne pas r enouve l e r son c o n t r a t , lorsqu' i l 

a r r ive ra i t à échéance le 13 avril 1986, p o u r insuffisance profess ionnel le . 

P a r u n e l e t t r e du 9 j a n v i e r 1986, notif iée a u r e q u é r a n t le 21 j a n v i e r 1986, 

le m i n i s t r e lui fit pa rven i r la décis ion défini t ive de n o n - r e n o u v e l l e m e n t du 

c o n t r a t , mot ivée , n o t a m m e n t , pa r le r e p r o c h e d ' un m a n q u e m e n t 

ca rac t é r i s é d ' in i t ia t ive à l ' égard des i m p o r t a t e u r s . 

10. P a r des cour r i e r s d a t é s des 28 février, 3 m a r s et 13 j u i n 1986, le 

r e q u é r a n t saisit le t r i b u n a l a d m i n i s t r a t i f de Par i s de t rois r ecours en 

excès de pouvoir . Le p r e m i e r t e n d a i t à l ' annu la t i on de la p r e m i è r e l e t t r e 

envoyée p a r le m in i s t r e , en d a t e du 10 d é c e m b r e 1985, qu i avait le 

c a r a c t è r e d ' un ac te p r é p a r a t o i r e à u n e décis ion défini t ive. Le d e u x i è m e 

d e m a n d a i t l ' annu l a t i on de la décision définit ive de l i cenc iement 

c o n t e n u e d a n s la l e t t r e du 9 j a n v i e r 1986. Le t ro i s i ème visait à con t e s t e r 

la légal i té de l 'acte de n o m i n a t i o n d ' une a u t r e p e r s o n n e au pos te 

a n t é r i e u r e m e n t occupé pa r le r e q u é r a n t . 

11. P a r u n j u g e m e n t du 6 j a n v i e r 1989, le t r i buna l a d m i n i s t r a t i f de 

Pa r i s r e j e t a les t rois r ecour s , ap r è s les avoir j o in t s . 

12. Le 24 oc tobre 1989, le r e q u é r a n t se p o u r v u t devan t le Consei l 

d ' E t a t . Il déposa un m é m o i r e c o m p l é m e n t a i r e le 23 février 1990. Pa r un 
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a r r ê t du 10 ma i 1995, notifié le 26 oc tobre 1995, le Consei l d 'E t a t re je ta le 

r ecour s formé p a r le r e q u é r a n t en cons idé ran t n o t a m m e n t q u e le min i s t r e 

en cause avait pu l é g a l e m e n t l icencier le r e q u é r a n t p o u r insuffisance 

profess ionnel le . 

II. LE D R O I T P E R T I N E N T 

A. Le statut des attachés et conseillers commerciaux et agricoles 
du service de l'expansion économique du ministère de 
l'Economie et des Finances. 

13. Aux t e r m e s de l 'ar t icle 1" du déc re t n" 50-446 du 19 avril 1950 

p o r t a n t r è g l e m e n t d ' a d m i n i s t r a t i o n pub l ique re la t i f au s t a t u t pa r t i cu l i e r 

du pe r sonne l de l ' expans ion é c o n o m i q u e , « les fonc t ionna i res des services 

d ' expans ion é c o n o m i q u e à l ' é t r a n g e r c o n s t i t u e n t un corps re levan t du 

min i s t r e c h a r g é des affaires é c o n o m i q u e s . Ils exe rcen t leurs fonctions 

soit a u p r è s d ' une miss ion d i p l o m a t i q u e , soit a u p r è s d 'un pos te consu la i re 

(...)>.. 

L 'a r t ic le 3 du d é c r e t d ispose qu ' i l s sont les dé l égués du min i s t r e c h a r g é 

des affaires é c o n o m i q u e s pour tou tes les ques t ions se r a p p o r t a n t au 

c o m m e r c e e x t é r i e u r de la F r a n c e . Ils sont n o t a m m e n t c h a r g é s d ' é t u d i e r 

l ' ensemble des p r o b l è m e s qu i i n t é r e s s e n t l ' économie de la F r a n c e , de 

r e n s e i g n e r les d i f férentes a d m i n i s t r a t i o n s f rançaises et de c o n t r i b u e r à la 

p r é p a r a t i o n , à la négoc ia t ion et à l ' exécut ion des t r a i t é s ou accords 

c o m m e r c i a u x . Ils doivent é g a l e m e n t pa r t i c ipe r aux diverses e n q u ê t e s ou 

miss ions et à t o u t e s les man i f e s t a t i ons d ' o rd re é c o n o m i q u e o rgan i sées ou 

d i r igées pa r les di f férents m i n i s t è r e s ou g r o u p e m e n t s officiels, dé fendre 

les i n t é r ê t s é c o n o m i q u e s g é n é r a u x et seconder d i r e c t e m e n t à ce t i t r e 

l 'act ivi té , sur les m a r c h é s e x t é r i e u r s , des c o m m e r ç a n t s , indus t r i e l s et 

ag r i cu l t eu r s f rançais . 

Le corps de l ' expans ion é c o n o m i q u e à l ' é t r a n g e r c o m p r e n d 128 a g e n t s . 

Les a t t a c h é s c o m m e r c i a u x de d e u x i è m e classe sont r e c r u t é s à la sort ie de 

l 'ENA (Ecole n a t i o n a l e d ' a d m i n i s t r a t i o n ) , les consei l lers c o m m e r c i a u x des 

d i f férentes classes pouvan t en o u t r e ê t r e choisis p a r m i les fonc t ionna i res 

de l 'E ta t . T o u s les consei l lers e t a t t a c h é s c o m m e r c i a u x sont affectés à 

l ' é t r a n g e r p a r a r r ê t é du m i n i s t r e c h a r g é des affaires é conomiques , pr is 

ap r è s accord du m i n i s t r e des Affaires é t r a n g è r e s . 

14. Pa r u n e loi n" 50-340 du 27 m a r s 1950, ont en o u t r e é té créés cinq 

pos tes d ' a t t a c h é s agr icoles , qu i exe rcen t leurs fonct ions sous la d i rec t ion 

du chef de pos te de l ' expans ion é c o n o m i q u e . L e u r s a t t r i b u t i o n s sont 

décr i t es à l 'ar t ic le 3 du déc re t n" 56-1242 du 3 d é c e m b r e 1956: ils 

é t u d i e n t , du point de vue t e c h n i q u e , les p r o b l è m e s posés pa r l ' expans ion 

agricole f rançaise , n o t a m m e n t en r e c h e r c h a n t les possibi l i tés 
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d ' i m p o r t a t i o n de p r o d u i t s agr icoles français offertes p a r le m a r c h é local, 

et exe rcen t un rôle d ' e x p e r t à l 'occasion de la p r é p a r a t i o n de négoc ia t ions 

et de l ' appl ica t ion d 'accords c o m m e r c i a u x i n t e r n a t i o n a u x , en ass i s tan t le 

chef de pos te d a n s ses r a p p o r t s avec les a d m i n i s t r a t i o n s pub l iques 

c h a r g é e s des ques t i ons re la t ives au c o m m e r c e e x t é r i e u r . 

B. Le statut des agents contractuels de l'Etat en service à 
l'étranger 

15. Le s t a t u t des agen t s con t r ac tue l s de l 'Eta t et des é t a b l i s s e m e n t s 

publics de l 'E ta t à c a r a c t è r e adminis t ra t i f , de na t iona l i t é f rançaise , en 

service à l ' é t r a n g e r est fixé p a r le déc re t n" 69-697 du 18 j u i n 1969. Les 

disposi t ions de ce déc re t ne sont pas appl icables aux pe r sonne l s 

d ' a ss i s tance ou de coopéra t ion t e c h n i q u e mis à la d isposi t ion d ' E t a t s 

é t r a n g e r s . Les différents types d ' emplo i s sont déc idés p a r a r r ê t é s selon 

les m i n i s t è r e s c o n c e r n é s ; ils sont confiés soit à des a g e n t s non t i tu l a i r e s , 

soit à des a g e n t s t i tu la i res . 

16. Les disposi t ions p e r t i n e n t e s de ce déc re t p r é v o i e n t : 

Article 6 

«Les agents visés à l'article 1", souscrivent un contrat de service. Le contrat, qui se 

réfère obligatoirement aux dispositions du présent décret, précise la durée et la date 

d'effet du contrat, la catégorie indiciaire dans laquelle l'agent est classé, l'indice 

hiérarchique qui lui est at t r ibué, les fonctions qui lui sont confiées et le groupe 

d'indemnité de résidence correspondant, le pays dans lequel il est affecté, et le cas 

échéant le groupe de majorations familiales.» 

Article 8 

«La durée minimale du contrat est de trois ans lorsque l'agent est recruté dans le 

pays où il est affecté. La durée minimale du contrat est de trente mois majorée de la 

durée du congé administratif lorsque l'agent est recruté en France ou lorsqu'il est 

recruté dans un pays étranger différent de celui où il est affecté. 

(...) 

Le contrat n'est définitif qu'à l'expiration du stage probatoire ou de formation que 

l'intéressé peut être appelé à effectuer dès la conclusion du contrat dans le pays où il se 

trouve au moment de son recrutement. Au cours et à l'expiration de cette période de 

stage l 'engagement peut être résilié de part et d'autre sans condition ni préavis.» 

Article 10 

«Le contrat prend lin: 1) A la date prévue pour son expiration. Il est toutefois 

considéré comme étant renouvelé par tacite reconduction pour une période de temps 

égale à sa durée initiale s'il n'est pas dénoncé soit par l 'administration, soit par 

l'intéressé au minimum trois mois avant la date de cette expiration. Le refus de 

renouveler le contrat ou de signer un nouveau contrat est considéré comme une 

démission. Le même refus émanant de l 'administration est considéré comme un 
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licenciement, saufen cas de signature d'un nouveau contrat dans les six mois qui suivent 

l'expiration du précédent. 2) A tout moment, s'il est dénoncé par l 'administration 

moyennant un préavis de trois mois en cas de licenciement par suite de suppression 

d'emploi ou d'insuffisance professionnelle; en cas de licenciement par mesure 

disciplinaire. » 

C. Jurisprudence de la Cour de justice des Communautés euro­
péennes et Communication de la Commission européenne 
publiée au JOCE n° C 72 du 18 mars 1988 

17. Le t r a i t é i n s t i t u a n t la C o m m u n a u t é é c o n o m i q u e e u r o p é e n n e du 

25 m a r s 1957 («le t r a i t é C E E » ) prévoi t , en son ar t ic le 48 § 4, une 

d é r o g a t i o n au pr inc ipe de la libre c i rcu la t ion des t r ava i l l eu rs à l ' i n t é r i eu r 

de la C o m m u n a u t é pour les « emplois d a n s l ' a d m i n i s t r a t i o n pub l ique ». La 

C o u r de jus t i ce des C o m m u n a u t é s e u r o p é e n n e s a déve loppé une 

i n t e r p r é t a t i o n res t r ic t ive de ce t t e dé roga t i on . D a n s son a r r ê t 

C o m m i s s i o n c. Belg ique du 17 d é c e m b r e 1980 (n° 149/79, Recuei l 

p . 3881) , elle a déc idé q u e la d é r o g a t i o n ne conce rna i t q u e les emplois 

qui c o m p o r t e n t u n e pa r t i c ipa t ion , d i rec te ou ind i rec te , à l 'exercice de la 

pu i ssance pub l ique et aux fonctions qui ont p o u r objet la s a u v e g a r d e des 

i n t é r ê t s g é n é r a u x de l 'E ta t ou des a u t r e s collectivités pub l iques , et qui 

supposen t ainsi , de la pa r t de leurs t i tu la i res , l ' exis tence d ' un r appor t 

pa r t i cu l i e r de so l idar i té avec l 'E ta t a insi que la réc iproci té de dro i t s et 

devoirs qu i sont le f o n d e m e n t d u lien de na t i ona l i t é . 

18. La C o m m i s s i o n e u r o p é e n n e , à laque l le le t r a i t é C E E a confié la 

t â che d ' a s s u r e r l ' appl ica t ion co r rec te des règles c o m m u n a u t a i r e s , a 

relevé q u ' u n n o m b r e i m p o r t a n t d ' emplo i s suscept ib les de t o m b e r sous le 

coup de la d é r o g a t i o n sont , en réa l i t é , sans r a p p o r t avec l 'exercice de la 

pu i ssance pub l ique et la s a u v e g a r d e des i n t é r ê t s g é n é r a u x de l 'E ta t . 

19. D a n s une c o m m u n i c a t i o n du 18 m a r s 1988, elle a e n t r e p r i s 

d ' é n u m é r e r , d ' un côté , les act ivi tés couver tes pa r la d é r o g a t i o n et , d 'un 

a u t r e , les act ivi tés qui ne le sont pas . Elle a ainsi é tabl i deux ca tégor ies 

d 'ac t iv i tés d i s t inc tes selon qu ' e l l e s sont cons idé rées c o m m e re levant ou 

non d ' « u n e pa r t i c ipa t ion , d i r ec t e ou ind i r ec t e , à l 'exercice de la fonction 

pub l ique et aux fonctions qui ont p o u r objet la s a u v e g a r d e des i n t é r ê t s 

g é n é r a u x de l ' E t a t » . 

20. Il s 'agit des ca tégor ies su ivan te s : 

«Activités spécifiques de la fonction publique nationale exclues [du bénéfice de la libre 

circulation des travailleurs] 

En se fondant sur l'état actuel de la jurisprudence de la Cour et en tenant compte des 

conditions actuelles de la construction du marché unique, la Commission estime que la 

dérogation établie par l'article 48, paragraphe 4, vise les fonctions spécifiques de l'Etat 

et des collectivités assimilables telles que les forces armées, la police et les autres forces 

de l 'ordre; la magis t ra ture ; l 'administration fiscale et la diplomatie. En outre, sont 
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consideres aussi couverts par cette exception, les emplois relevant des ministères de 

l'Etat, des gouvernements régionaux, des collectivités territoriales et autres 

organismes assimiles, des banques centrales dans la mesure où il s'agit du personnel 

(fonctionnaires et autres agents) qui exerce les activités ordonnées autour d'un 

pouvoir juridique public de l'Etat ou d'une autre personne morale de droit public telles 

que l'élaboration des actes juridiques, la mise en exécution de ces actes, le contrôle de 

leur application et la tutelle des organismes indépendants (...) 

Activités concernées par l'action dans le secteur des services publics 

La Commission estime que les tâches et responsabilités caractérisant les emplois 

relevant de certaines structures nationales apparaissent manifestement comme étant 

en général suffisamment éloignées des activités spécifiques de l 'administration 

publique telles que définies par la Cour de justice, pour qu'elles ne puissent que très 

exceptionnellement relever de l'exemption prévue à l'article 48 paragraphe 4 du traité 

CEE. 

Dès lors, la Commission entend porter en priorité son action systématique sur les 

secteurs suivants : 

— les organismes chargés de gérer un service commercial (par exemple: transports 

publics, distribution d'électricité ou de gaz, compagnies de navigation aérienne ou 

mari t ime, postes et télécommunications, organismes de radio-télédiffusion), 

— les services opérationnels de santé publique, 

- l 'enseignement dans les établissements publics, 

- la recherche à des fins civiles dans les établissements publics. 

En effet, pour chacune de ces activités on constate soit qu'elle existe également clans 

le secteur privé, auquel cas l'article 48 paragraphe 4 ne s'applique pas, soit qu'elle peut 

être exercée dans le secteur public en dehors des conditions de nationalité (...) » 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

21 . Le rec juérant se p la in t de la d u r é e de la p r o c é d u r e admin i s t r a t i ve 

qui a d é b u t é le 28 février 1986 et s 'est t e r m i n é e le 26 oc tobre 1995. Il 

invoque l 'a r t ic le 6 § 1 de la Conven t ion , ainsi libellé : 

«Toute personne a droit à ce que sa cause soit entendue (...) dans un délai 

raisonnable, par un tribunal (...) qui décidera (...) des contestations sur ses droits et 

obligations de caractère civil (...) » 

A. Sur l'applicabilité de l'article 6 

22. La C o u r doit d ' a b o r d e x a m i n e r si cet a r t ic le est appl icable a u 

p r é s e n t l i t ige. Le r e q u é r a n t et la C o m m i s s i o n p la iden t en faveur de 

l 'appl icabi l i té de cet a r t i c le , à l ' inverse du G o u v e r n e m e n t . 
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1. Thèses des comparants 

a) Le requérant 

23. Le r e q u é r a n t e s t ime q u e , m ê m e si depu i s l ' a r rê t du 8 d é c e m b r e 

1999 d a n s l 'affaire Pellegrin (Pellegrin c. France [ G C ] , n" 28541/95, C E D H 

1 9 9 9 - V I I I ) , la n a t u r e du lien j u r i d i q u e - s t a t u t a i r e ou c o n t r a c t u e l -

un i s san t l ' agent à l 'Eta t est indifférent p o u r l ' appréc ia t ion de 

l 'appl icabi l i té de l 'ar t icle 6 de la Conven t ion , il r e p r é s e n t e n é a n m o i n s u n 

indice p réc ieux p o u r ce qui est de l ' ex is tence ou non de p ré roga t ives de 

pu i ssance pub l ique . Le cad re g é n é r a l et r é g l e m e n t a i r e d a n s leque l le 

r e q u é r a n t a exercé ses fonctions a donc son i m p o r t a n c e . A cet éga rd le 

r e q u é r a n t soul igne qu ' i l ne faisait pas p a r t i e du corps des a t t a c h é s et 

consei l lers c o m m e r c i a u x créé pa r le déc re t du 19 avril 1950, qu i sont les 

r e p r é s e n t a n t s à l ' é t r a n g e r du m i n i s t è r e c h a r g é des affaires é conomiques , 

ni de celui des a t t a c h é s agricoles c réé p a r le déc re t du 3 d é c e m b r e 1956. Ces 

d e u x t ex t e s on t u n e colora t ion de service public , n o t a m m e n t lorsqu ' i ls 

déf in issent les a t t r i b u t i o n s des a ge n t s des services de l ' expans ion 

é c o n o m i q u e , qu i sont placés a u p r è s des services de l ' a m b a s s a d e ou des 

services consu la i res et on t n o t a m m e n t p o u r miss ion de c o n t r i b u e r à la 

p r é p a r a t i o n et à la négocia t ion de t r a i t é s c o m m e r c i a u x i n t e r n a t i o n a u x . 

C e p e n d a n t , spéc i a l emen t d a n s le cad re des services o p é r a n t à l ' é t r ange r , 

l ' a d m i n i s t r a t i o n peut avoir r ecour s , au moins j u s q u ' a u niveau des 

fonctions d ' a g e n t s sector ie ls (donc t e c h n i q u e s et spécia l isés) , à des a g e n t s 

c o n t r a c t u e l s , t i tu la i res ou non, voire à des a g e n t s é t r a n g e r s r e c r u t é s sur 

place et r e l evan t du droi t local pour ce qui est de leur r é m u n é r a t i o n ou de 

leur r é g i m e social. Le r e q u é r a n t faisait p a r t i e de c e t t e ca t égor i e pu isqu ' i l 

re levai t du s t a t u t g é n é r a l des a g e n t s c o n t r a c t u e l s en service à l ' é t r a n g e r , tel 

q u e fixé pa r le déc re t du 18 j u i n 1969, qui ne définit a u c u n e m e n t les 

a t t r i b u t i o n s préc ises de ces a g e n t s . Bien que les c o n t r a i n t e s de service 

publ ic pèsen t b ien é v i d e m m e n t aussi sur les a g e n t s con t r ac tue l s , ceux-ci 

n ' e x e r c e n t a u c u n e act ivi té de pu i ssance pub l ique , l eur emplo i est p r éca i r e 

et il n ' ex i s t e e n t r e eux et l ' a d m i n i s t r a t i o n qui les emplo ie a u c u n lien spécial 

de loyauté ou de conf iance. En ce qu i c o n c e r n e plus spéc i f iquement les 

pos tes de l ' expans ion é c o n o m i q u e à l ' é t r a n g e r , le r e q u é r a n t sou t i en t q u e 

leur rôle cons is te p o u r l ' essent ie l à i n fo rmer et consei l ler les i m p o r t a t e u r s 

et e x p o r t a t e u r s de p rodu i t s n a t i o n a u x . Les a g e n t s concernés ne pa r t i c ipen t 

pas à l 'exercice de fonctions d i p l o m a t i q u e s et n ' e x e r c e n t a u c u n e fonction 

r é g a l i e n n e . 

24. P o u r ce qu i est des fonctions qu ' i l exerça i t lors de son sé jour à 

N e w York, le r e q u é r a n t rappe l le qu ' i l é ta i t c h a r g é u n i q u e m e n t , avec 

l ' ass i s tance d ' une s ec ré t a i r e , de la p r o m o t i o n des vins, b ières et 

sp i r i t ueux , sous l ' au to r i t é du chef de pos te , consei l ler commerc i a l , lui-

m ê m e placé sous l ' au to r i t é de l ' a t t a ché agricole qui d é p e n d a i t du 
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consei l ler c o m m e r c i a l chef de pos te à W a s h i n g t o n , lequel é t a i t placé sous 

l ' au to r i t é de l ' a m b a s s a d e u r , ce d e r n i e r p r e n a n t ses in s t ruc t ions a u p r è s de 

l ' a d m i n i s t r a t i o n cen t r a l e à Par i s . Il n ' ava i t a u c u n e responsab i l i t é 

f inancière , ne par t i c ipa i t pas aux négocia t ions de t r a i t é s de c o m m e r c e ni 

ne r e p r é s e n t a i t le m i n i s t è r e de l 'Economie et des F inances aux salons 

profess ionnels . Au sens de la c o m m u n i c a t i o n de la C o m m i s s i o n 

e u r o p é e n n e de 1988, il e s t ime ainsi faire p a r t i e des a g e n t s de ges t ion par 

oppos i t ion aux age n t s d ' a u t o r i t é . 

b) Le Gouvernement 

25. P o u r le G o u v e r n e m e n t , le r e q u é r a n t exerça i t ses fonctions dans le 

cad re d 'un service à c a r a c t è r e d i p l o m a t i q u e c h a r g é de la s a u v e g a r d e des 

i n t é r ê t s c o m m e r c i a u x de l 'E ta t . Le déc re t du 19 avril 1950, p o r t a n t s t a t u t 

du p e r s o n n e l de l ' expans ion é c o n o m i q u e à l ' é t r a n g e r , définit c l a i r e m e n t la 

mission qu i lui est dévolue . Il s 'agit en p r e m i e r lieu de p e r m e t t r e au 

m i n i s t è r e des F inances de d i sposer d ' une in fo rmat ion s t r a t é g i q u e pour 

d é t e r m i n e r et op t imi se r la posi t ion de la F r a n c e d a n s les e n c e i n t e s de 

consu l t a t i on et de négoc ia t ion m u l t i l a t é r a l e s , rég iona les et b i l a t é ra les . 

D a n s ce bu t , les pos tes a s s u r e n t des miss ions d ' é t u d e s é c o n o m i q u e s dans 

la zone qui l eu r est dévolue . Ils c o n t r i b u e n t é g a l e m e n t à la p r é p a r a t i o n , à 

la négoc ia t ion et à l ' exécut ion de t r a i t é s i n t e r n a t i o n a u x conclus e n t r e la 

F r a n c e et le pays où ils exe rcen t l eu r s fonct ions. Ils p e u v e n t ê t r e ainsi 

appe lés à col lecter et à t r a n s m e t t r e , p a r voie de t é l é g r a m m e s 

d i p l o m a t i q u e s codés, des i n fo rma t ions conf ident ie l les de s t i nées à ê t r e 

ut i l i sées p o u r l ' é labora t ion de la s t r a t ég i e é c o n o m i q u e f rançaise , par 

e x e m p l e à l 'occasion des d é p l a c e m e n t s à l ' é t r a n g e r des plus h a u t e s 

a u t o r i t é s de l 'Eta t d a n s leur miss ion de p romot ion des i n t é r ê t s n a t i o n a u x 

en m a t i è r e c o m m e r c i a l e . Ils r e p r é s e n t e n t ainsi le min i s t r e c h a r g é des 

affaires é conomiques . En second lieu, il e n t r e d a n s les a t t r i b u t i o n s des 

pos tes d ' expans ion d ' i n fo rmer et de consei l ler les e n t r e p r i s e s françaises 

en p h a s e de p rospec t ion e t d ' i m p l a n t a t i o n à l ' é t r ange r . Les in fo rmat ions 

a insi dé l ivrées se r a p p o r t e n t auss i b ien au con t ex t e é c o n o m i q u e local 

q u ' a u x d é m a r c h e s a d m i n i s t r a t i v e s imposées aux e n t r e p r i s e s é t r a n g è r e s 

et sont f ac tu rées , c o n f o r m é m e n t à la phi losophie de service publ ic , t rès 

en deçà de ce qui sera i t f ac tu ré pa r une e n t r e p r i s e de conseil pr ivée . En 

o u t r e , l'avis posit if des pos tes d ' expans ion é c o n o m i q u e est un point de 

pas sage obligé p o u r t ou t e e n t r e p r i s e qui souha i t e voir g a r a n t i u n r i sque 

c o m m e r c i a l pa r t i cu l i e r p a r la C O F A C E ( C o m p a g n i e française 

d ' a s s u r a n c e s p o u r le c o m m e r c e e x t é r i e u r ) , o r g a n i s m e a l i m e n t é p a r des 

fonds publics. Enfin, les t ex t e s appl icables prévoien t q u e les a g e n t s de ces 

postes d ' expans ion font p a r t i e du p e r s o n n e l de la miss ion d i p l o m a t i q u e ou 

consu la i re , don t ils p a r t a g e n t d 'a i l l eurs souvent les locaux, et qu ' i ls sont 

placés sous l ' au to r i t é de l ' a m b a s s a d e u r ou du consul . 
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26. Q u a n t au r a n g h i é r a r c h i q u e et au d e g r é de responsab i l i t é du 

r e q u é r a n t , le G o u v e r n e m e n t sou t i en t qu ' i l s 'est vu confier de m a n i è r e 

c o n s t a n t e des fonctions d ' e n c a d r e m e n t d a n s le s ec t eu r a l i m e n t a i r e , qu i 

est l 'un des t rois g r a n d s d o m a i n e s d 'ac t iv i tés , avec les services et les 

b iens d e c o n s o m m a t i o n , r e l evan t de la c o m p é t e n c e du pos te de New 

York. Selon le G o u v e r n e m e n t , l ' impor t ance du rôle du r e q u é r a n t sera i t 

d é m o n t r é e pa r son c l a s s e m e n t au sein de la plus h a u t e ca t égor i e figurant 

d a n s le déc re t se rvan t de base p o u r le calcul de sa r é m u n é r a t i o n . Le 

G o u v e r n e m e n t en conclut q u e le r e q u é r a n t é ta i t au n o m b r e des agen t s 

don t la C o u r a e s t i m é , d a n s son a r r ê t Pellegrin, qu ' i l s sont sous t r a i t s au 

c h a m p d 'app l ica t ion de l 'ar t icle 6, pa r ce q u e leur emploi est 

c a r a c t é r i s t i q u e des act ivi tés spécif iques de l ' a d m i n i s t r a t i o n pub l i que 

c h a r g é e de la s a u v e g a r d e des i n t é r ê t s g é n é r a u x de l 'E ta t ou des a u t r e s 

collect ivi tés pub l iques . Il en va de m ê m e si l'on se réfère à la 

c o m m u n i c a t i o n de la C o m m i s s i o n e u r o p é e n n e de 1988, qu i a inclus la 

d i p l o m a t i e , qual i f iée d 'ac t iv i té spécif ique de la fonction pub l ique 

na t i ona l e exclue du bénéfice de la l ibre c i rcula t ion des t r ava i l l eu r s , dans 

la ca t égor i e des emplo i s r e l evan t de la pu i ssance pub l ique . 

2. Appréciation de la Cour 

27. La C o u r rappe l le q u e p o u r q u e l 'ar t ic le 6 § 1, sous sa r u b r i q u e 

«c iv i le» , t rouve à s ' app l iquer , il faut qu ' i l y ait « c o n t e s t a t i o n » sur un 

« d r o i t » q u e l 'on peu t p r é t e n d r e , au moins de m a n i è r e dé fendab le , 

r econnu en dro i t i n t e r n e . Il doi t s 'agir d ' u n e c o n t e s t a t i o n réel le et 

s é r i e u s e ; elle peu t conce rne r aussi b ien l ' ex is tence m ê m e d ' u n dro i t q u e 

son é t e n d u e ou ses moda l i t é s d 'exerc ice . En o u t r e , l ' issue de la p r o c é d u r e 

doit ê t r e d i r e c t e m e n t d é t e r m i n a n t e p o u r le d ro i t de c a r a c t è r e civil en 

ques t ion . La C o u r no te q u e , d a n s la p r é s e n t e affaire, il n 'es t pas nié qu' i l 

y avai t « c o n t e s t a t i o n » sur un droi t r econnu en dro i t i n t e r n e , q u e la 

c o n t e s t a t i o n é ta i t réel le et sé r i euse et q u e l ' issue de la p r o c é d u r e é ta i t 

d i r e c t e m e n t d é t e r m i n a n t e p o u r le droi t conce rné . Elle observe 

é g a l e m e n t q u e la c o n t e s t a t i o n po r t a i t sur u n droi t civil p a r n a t u r e , 

s ' ag i ssan t d ' un litige e n t r e un emp loyeu r et un employé re la t i f aux 

m o d a l i t é s de cessa t ion d ' emplo i de ce de rn i e r . 

28. R e s t e à d é t e r m i n e r si le dro i t en ques t ion é ta i t de « c a r a c t è r e civil » 

a u sens de l 'a r t ic le 6 § 1 de la C o n v e n t i o n , c o m p t e t e n u du fait q u ' e n 

l 'espèce il s 'agissai t du l i cenc iement d 'un a g e n t t r ava i l l an t p o u r une 

a d m i n i s t r a t i o n pub l ique ( a r r ê t Pellegrin p r éc i t é ) . 

29. D a n s la p r é s e n t e affaire, les pa r t i e s ava ien t , au d é p a r t , t i ré 

a r g u m e n t de la d i s t inc t ion faite, en F r a n c e c o m m e d a n s d ' a u t r e s E t a t s 

c o n t r a c t a n t s , e n t r e les deux ca tégor ies d ' a g e n t s au service de l 'E ta t , à 

savoir les a g e n t s c o n t r a c t u e l s et les a g e n t s t i t u l a i r e s . La C o m m i s s i o n , 

pour sa pa r t , avait conclu d a n s son r a p p o r t du 20 oc tobre 1998 à 
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l 'appl icabi l i té de l 'ar t icle 6 en e s t i m a n t q u e , pu i sque le r e q u é r a n t n ' é t a i t 

pas un « f o n c t i o n n a i r e » a u sens du droi t i n t e r n e appl icab le , la 

j u r i s p r u d e n c e c o n s t a n t e à ce m o m e n t - l à exc luan t l 'appl icabi l i té d e 

l 'ar t icle 6 aux li t iges relat ifs au r e c r u t e m e n t , à la c a r r i è r e ou à la 

cessa t ion d 'ac t iv i té des fonc t ionnai res n e t rouvai t pas à s ' app l iquer (voir 

n o t a m m e n t l ' a r rê t Neigel c. F r a n c e du 17 m a r s 1997, Recueil des arrêts et 

décisions 1997-11, pp . 410-411, § 43) . 

30. Il est v ra i q u e d a n s ce r t a ins E t a t s les a g e n t s c o n t r a c t u e l s re lèvent 

du dro i t pr ivé, à la différence des a g e n t s t i t u l a i r e s qu i sont régis par le 

droi t publ ic . La C o u r c o n s t a t e toutefois q u e souvent , d a n s la p r a t i q u e 

ac tue l le des E t a t s c o n t r a c t a n t s , a g e n t s t i tu la i res et a g e n t s c o n t r a c t u e l s 

exe rcen t des fonct ions équ iva l en t e s ou s imi la i res . Le point de savoir si les 

d isposi t ions légales appl icables font pa r t i e , en dro i t i n t e r n e , du droi t 

publ ic ou privé ne p e u t p a s , selon la j u r i s p r u d e n c e b ien é tab l i e de la 

C o u r , ê t r e décisif en l u i - m ê m e , et cela e n t r a î n e r a i t de t ou t e m a n i è r e u n 

t r a i t e m e n t inégal d 'un E ta t à un a u t r e et e n t r e des p e r s o n n e s au service 

de l 'Eta t a s s u m a n t des fonctions équ iva len te s . 

3 1 . La C o u r rappe l le q u e , d a n s son a r r ê t de p r inc ipe d a n s l 'affaire 

Pellegrin ( a r r ê t p réc i t é , § 63) , elle a e s t imé qu ' i l i m p o r t a i t de d é g a g e r , 

aux fins d e l ' appl ica t ion de l 'ar t icle 6 § 1, u n e i n t e r p r é t a t i o n a u t o n o m e 

de la no t ion de «fonct ion p u b l i q u e » p e r m e t t a n t d ' a s s u r e r un t r a i t e m e n t 

égal des ag en t s publics d a n s les E t a t s pa r t i e s à la Conven t ion , 

i n d é p e n d a m m e n t du sys t ème d 'emplo i p r a t i q u é sur le p lan na t iona l , et 

que l le q u e soit en pa r t i cu l i e r la n a t u r e du r a p p o r t j u r i d i q u e e n t r e l ' agent 

et l ' admin i s t r a t i on ( re la t ion con t r ac tue l l e ou posi t ion s t a t u t a i r e et 

r é g l e m e n t a i r e ) . 

32. D a n s ce t t e pe r spec t ive , p o u r d é t e r m i n e r l 'appl icabi l i té de l 'art icle 6 

§ 1 aux a g e n t s publ ics , qu ' i l s soient t i tu la i res ou c o n t r a c t u e l s , la C o u r a 

e s t imé qu ' i l convenai t d ' a d o p t e r un c r i t è re fonct ionnel , fondé sur la 

n a t u r e des fonctions et des responsab i l i t é s exe rcées pa r l ' agent (ibidem, 

§ 64) . Elle a é g a l e m e n t re levé q u ' a u se in d e s a d m i n i s t r a t i o n s na t iona le s 

c e r t a i n s pos tes c o m p o r t e n t une miss ion d ' i n t é r ê t g é n é r a l ou une 

pa r t i c ipa t ion à l 'exercice de la pu i ssance pub l ique et que leurs t i tu la i res 

d é t i e n n e n t a insi u n e parce l le de la souve ra ine t é de l 'E ta t , qu i a donc u n 

i n t é r ê t l ég i t ime à exiger de ces a ge n t s u n l ien spécial de confiance et de 

loyauté (ibidem, § 65) . 

33 . La C o u r a ainsi déc idé q u e sont seuls sous t r a i t s au c h a m p 

d ' app l i ca t ion de l 'ar t ic le 6 § 1 de la Conven t i on les l i t iges des agen t s 

publics don t l ' emploi est c a r a c t é r i s t i q u e des act ivi tés spécif iques de 

l ' a d m i n i s t r a t i o n pub l i que d a n s la m e s u r e où celle-ci agi t c o m m e 

d é t e n t r i c e de la pu i ssance pub l ique c h a r g é e de la s a u v e g a r d e des in t é rê t s 

g é n é r a u x de l 'E ta t ou des a u t r e s col lect ivi tés pub l iques . U n e x e m p l e 

man i f e s t e de te l les act ivi tés est cons t i t ué pa r les forces a r m é e s et la 

police. En p r a t i q u e , la C o u r e x a m i n e r a , d a n s c h a q u e cas , si l ' emploi du 



166 ARRÊT FRYDLENDER c. FRANCE 

r e q u é r a n t imp l ique - c o m p t e t enu de la n a t u r e des fonct ions et des 

responsab i l i t é s qu ' i l c o m p o r t e - u n e pa r t i c ipa t ion d i rec te ou ind i rec te à 

l 'exercice de la pu i ssance pub l ique et aux fonctions v isant à s a u v e g a r d e r 

les i n t é r ê t s g é n é r a u x d e l 'E ta t ou d e s a u t r e s col lect ivi tés pub l iques . 

C o m m e elle l 'a fait d a n s son a r r ê t Pellegrin (ibidem, § 66) , la C o u r a u r a 

éga rd , à t i t re indicatif, aux ca t égor i e s d 'ac t iv i tés et aux emplo i s 

é n u m é r é s p a r la C o m m i s s i o n e u r o p é e n n e d a n s sa c o m m u n i c a t i o n du 

18 m a r s 1988 et pa r la C o u r de j u s t i c e des C o m m u n a u t é s e u r o p é e n n e s 

( p a r a g r a p h e s 17-20 c i -dessus) . 

34. La C o u r e x a m i n e r a donc , en p r e m i e r lieu, si les ac t iv i tés des 

pos tes d ' expans ion économique re lèvent en t a n t q u e te l les d ' u n e 

miss ion «v i san t à s a u v e g a r d e r les i n t é r ê t s g é n é r a u x de l ' E t a t » au 

sens de l ' a r rê t Pellegrin p réc i t é . En l 'espèce, le G o u v e r n e m e n t a sou­

t enu q u e les services de l ' expans ion é c o n o m i q u e à l ' é t r ange r (166 pos tes 

i m p l a n t é s d a n s 115 pays) ont pour mission de dé fendre les i n t é r ê t s 

é c o n o m i q u e s de la F r a n c e à l ' é t r a n g e r et de p romouvo i r le c o m m e r c e 

e x t é r i e u r , dont l 'E ta t a la c h a r g e . Il s ' agi ra i t là sans con te s t e d ' u n e 

miss ion visant à s a u v e g a r d e r les i n t é r ê t s g é n é r a u x de l 'E ta t pa r ce 

qu 'e l le cons t i tue l 'une des c o m p o s a n t e s de l 'act ivi té d i p l o m a t i q u e de 

la F r a n c e . 

35. A cet éga rd , la C o u r re lève tou t d ' abord que les services de 

l ' expans ion é c o n o m i q u e ne d é p e n d e n t pas du m i n i s t è r e des Affaires 

é t r a n g è r e s ma i s de celui de l 'Economie et des F inances , et qu ' i l s sont 

p lacés sous l ' au to r i t é du s ec r é t a i r e d ' E t a t au C o m m e r c e e x t é r i e u r . Il est 

vra i q u e les a g e n t s de ces services sont p lacés sous l ' au to r i t é d e 

l ' a m b a s s a d e u r , mais la C o u r observe qu ' i l en va de m ê m e p o u r tou t 

a g e n t de l 'E ta t e x e r ç a n t ses fonct ions à l ' é t r a n g e r , l ' a m b a s s a d e u r é t a n t 

le r e p r é s e n t a n t de la F r a n c e d a n s le pays hô te . La C o u r relève e n s u i t e et 

s u r t o u t que , c o n t r a i r e m e n t à ce q u e sou t i en t le G o u v e r n e m e n t , les déc re t s 

de 1950 ou de 1956 relat ifs aux s t a t u t s des a t t a c h é s ou consei l lers 

c o m m e r c i a u x ne sont pas appl icables au r e q u é r a n t , don t le s t a t u t é t a i t 

réglé pa r un déc re t de 1969. 

36. Il r es te à é tab l i r si, d a n s le cas concre t , les r e sponsab i l i t é s confiées 

au r e q u é r a n t p o u r r a i e n t n é a n m o i n s faire conc lure à l 'exercice de 

p ré roga t ives de pu i s sance p u b l i q u e . La C o u r e x a m i n e r a en pa r t i cu l i e r si, 

du fait de la n a t u r e de ses fonctions et du d e g r é de ses responsab i l i t é s , le 

r e q u é r a n t a pu ê t r e a m e n é , in concreto, à p a r t i c i p e r à des act ivi tés ayan t 

p o u r objet la s auvega rde des i n t é r ê t s g é n é r a u x de l 'E ta t ( a r r ê t Pellegrin 

préc i t é , § 69). 

37. En l 'espèce, le r e q u é r a n t con t e s t e avoir exercé des responsab i l i t é s 

i m p l i q u a n t , au moins p a r dé l éga t ion , des fonct ions r éga l i ennes . Il fait 

valoir q u e son rôle é t a i t s u b a l t e r n e , l imi té à son d o m a i n e de spéc ia l i té , à 

savoir l ' a g r o a l i m e n t a i r e , et qu ' i l accompl issa i t p o u r les services 

c o m m e r c i a u x de la F r a n c e à l ' é t r a n g e r des t â ches de conseil et 
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d ' i n fo rma t ion des e x p o r t a t e u r s f rançais , exclusives de t ou t e act ivi té en 

m a t i è r e de r é g l e m e n t a t i o n , de tu te l l e a d m i n i s t r a t i v e ou de 

responsab i l i t é financière. 

38 . La C o u r observe qu ' i l ressor t des pièces du doss ier q u e le 

r e q u é r a n t , d ip lômé de l ' Ins t i tu t na t iona l a g r o n o m i q u e de Par i s , avai t é té 

affecté au pos te de l ' expans ion é c o n o m i q u e de New York , en qua l i t é de 

chef de sect ion a u t o n o m e , p o u r s 'occuper plus spéc i f iquemen t d e la 

p r o m o t i o n des v ins , b i è res et sp i r i t ueux f rançais . P o u r ce fa i re , il 

e n t r e t e n a i t des con t ac t s r égu l ie r s avec l ' a n t e n n e locale de la S O P E X A et 

visi tai t des expos i t ions et foires d a n s le s ec t eu r qui lui é ta i t a t t r i b u é . Il 

a ida i t le C e n t r e f rançais p o u r le c o m m e r c e e x t é r i e u r ( C F C E ) , 

é t a b l i s s e m e n t publ ic à c a r a c t è r e indus t r i e l et c o m m e r c i a l , en le 

r e n s e i g n a n t sur les condi t ions locales en m a t i è r e d ' i m p o r t a t i o n d 'alcools, 

in formai t les i m p o r t a t e u r s a m é r i c a i n s de vins et d ' a u t r e s alcools, et 

conseil lai t les e x p o r t a t e u r s f rançais po ten t i e l s . Sa t âche consis ta i t ainsi à 

facil i ter et à s t i m u l e r l ' expor ta t ion de c e r t a i n e s ca tégor ies de p rodu i t s , 

ainsi q u ' à consei l ler et ass i s te r les o r g a n i s m e s officiels et semi-officiels et 

les e x p o r t a t e u r s ou i m p o r t a t e u r s individuels . Le « m a n q u e m e n t 

ca rac t é r i s é d ' in i t ia t ives à l ' égard des i m p o r t a t e u r s » fut d ' a i l l eurs l 'un des 

motifs p r inc ipaux invoqués à l ' appui d e la décis ion d u m i n i s t r e d e 

l 'Economie et des F inances de m e t t r e fin à son c o n t r a t ( p a r a g r a p h e 9 ci-

dessus ) . 

39. C o m p t e t enu de la n a t u r e des fonctions exercées en l 'espèce par le 

r e q u é r a n t et du d e g r é peu élevé de ses responsab i l i t é s , la C o u r es t ime 

qu' i l n ' accompl i ssa i t a u c u n e t âche suscept ib le d ' ê t r e r a t t a c h é e , 

d i r e c t e m e n t ou i n d i r e c t e m e n t , à u n e miss ion v isant à s a u v e g a r d e r les 

i n t é r ê t s g é n é r a u x de l 'E ta t . 

40. La C o u r r appe l l e en o u t r e q u e l ' a r rê t Pellegrin vise à r e s t r e i n d r e les 

cas d a n s lesquels les a g e n t s publics ne peuven t bénéficier de la p ro tec t ion 

conc rè t e et effective qu i leur est offerte , c o m m e à t ou t e a u t r e p e r s o n n e , 

p a r la C o n v e n t i o n e t , en pa r t i cu l i e r , p a r l 'ar t ic le 6 d e celle-ci. Il faut e n 

effet r e t en i r , c o n f o r m é m e n t à l 'objet et au but de la C o n v e n t i o n , une 

i n t e r p r é t a t i o n res t r ic t ive des excep t ions aux g a r a n t i e s offertes pa r 

l 'ar t icle 6 § 1 (a r rê t Pellegrin p réc i t é , § 64 in fine). 

O r ce t t e i n t e r p r é t a t i o n res t r ic t ive se ra i t pa r t r op b a t t u e en b rèche si, 

c o m m e le s o u h a i t e en l 'espèce le G o u v e r n e m e n t , la C o u r devai t conc lure , 

pa r ana log ie ou p a r ex tens ion , q u e les act ivi tés des services de l ' expans ion 

é c o n o m i q u e re lèven t d a n s l eu r e n s e m b l e , quels q u e soient la n a t u r e des 

fonctions de leurs a g e n t s et l eur d e g r é de responsab i l i t é , de l 'exercice de la 

pu i ssance pub l ique . 

4 1 . Au vu des cons idé ra t ions qu i p r é c è d e n t , la C o u r e s t ime que 

l 'ar t icle 6 de la C o n v e n t i o n s ' app l ique en l 'espèce au li t ige p o r t a n t sur la 

c o n t e s t a t i o n sur u n dro i t de c a r a c t è r e civil opposan t M . F ryd lende r à 

l 'E ta t f rançais . 
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B. Sur l'observation de l'article 6 

42. Le r e q u é r a n t e s t ime q u e la d u r é e de la p r o c é d u r e est excessive. Le 

G o u v e r n e m e n t s 'en r e m e t à la sagesse de la C o u r . 

43 . La C o u r relève q u e la d u r é e de la p r o c é d u r e l i t ig ieuse , qu i a d é b u t é 

le 28 février 1986 pa r la saisine du t r i b u n a l a d m i n i s t r a t i f de Pa r i s et s 'est 

t e r m i n é e le 26 oc tobre 1995 p a r la not i f icat ion de l ' a r rê t du Consei l d ' E t a t 

au r e q u é r a n t , est de p rès de neu f a n s et hu i t mois . 

Elle rappe l le que la d u r é e « r a i s o n n a b l e » d ' u n e p r o c é d u r e doi t 

s ' appréc ie r su ivant les c i r cons tances de la cause et à l 'a ide des c r i t è r e s 

s u i v a n t s : la complex i t é de l 'affaire, le c o m p o r t e m e n t du r e q u é r a n t et 

celui des a u t o r i t e s c o m p é t e n t e s ainsi q u e l 'enjeu du li t ige pour l 'in­

t é r e s sé (voir n o t a m m e n t Comingersoll SA. c. Portugal [ G C ] , n° 35382/97 , 

§ 19, C E D H 2000-IV). 

44. La C o u r c o n s t a t e , avec la C o m m i s s i o n , que ni la complex i t é de 

l 'affaire ni le c o m p o r t e m e n t du r e q u é r a n t n ' e x p l i q u e n t la d u r é e de la 

p r o c é d u r e . Elle soul igne q u e le Conse i l d ' E t a t r end i t son a r r ê t p rès de six 

a n n é e s ap rè s sa sais ine et q u e le G o u v e r n e m e n t n ' a fourni a u c u n e 

expl ica t ion su r ce déla i , qu i a p p a r a î t m a n i f e s t e m e n t excessif. 

45 . La C o u r réaf f i rme qu ' i l i ncombe aux E t a t s c o n t r a c t a n t s 

d ' o rgan i s e r leur sys t ème jud ic i a i r e de te l le so r te q u e leurs j u r id i c t ions 

pu i ssen t g a r a n t i r à chacun le dro i t d ' ob t en i r u n e décis ion défini t ive sur 

les con t e s t a t i ons re la t ives à ses d ro i t s et ob l iga t ions de c a r a c t è r e civil 

d a n s un déla i r a i sonnab le (Caillot c. France, n" 36932/97, § 27, 4 j u i n 1999, 

non pub l ié ) . Elle rappe l le é g a l e m e n t q u ' u n employé s ' e s t iman t s u s p e n d u 

ou licencié à to r t pa r son e m p l o y e u r a un i m p o r t a n t i n t é r ê t pe r sonne l à 

ob t en i r r a p i d e m e n t une décision jud ic ia i r e sur la légal i té de ce t t e m e s u r e , 

les lit iges du t ravai l a p p e l a n t pa r n a t u r e u n e décis ion r ap ide , c o m p t e t e n u 

de l 'enjeu du litige pour l ' in té ressé , qu i pe rd , du fait du l i cenc iement , ses 

moyens de subs i s tance ( a r r ê t O b e r m e i e r c. A u t r i che du 28 j u i n 1990, sér ie 

A n" 179, pp. 23-24, § 72, a r r ê t Caleffi c. I ta l ie du 24 ma i 1991, série A 

n" 206-B, p. 20, § 17). 

46. A la l u m i è r e des c r i t è r e s d é g a g é s pa r la j u r i s p r u d e n c e et c o m p t e 

t enu de l ' ensemble des c i r cons tances de l ' espèce, la C o u r cons idère q u e la 

d u r é e de la p r o c é d u r e l i t ig ieuse est excessive e t ne r é p o n d pas à la 

condi t ion du dé la i r a i sonnab le . P a r t a n t , il y a eu viola t ion de l 'ar t icle 6 § 1 

de la Conven t ion . 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

47. Aux t e r m e s de l 'a r t ic le 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 
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conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. Dommage moral 

48. A ce t i t r e , le r e q u é r a n t d e m a n d e u n e s o m m e de 240 000 francs 

français (FRF) . Il expose q u e son l i cenc iement pour insuffisance 

profess ionnel le et la d u r é e de la p r o c é d u r e qu ' i l a i n t e n t é e p o u r le 

con t e s t e r lui on t causé un i m p o r t a n t pré judice m o r a l . Du fait de sa 

spécia l isa t ion d a n s le d o m a i n e des échanges et des r é g l e m e n t a t i o n s 

é t r a n g è r e s des p rodu i t s a g r o a l i m e n t a i r e s , de son cu r sus profess ionnel et 

de son âge , il s 'est en effet t rouvé d a n s l ' incapaci té de t rouver u n emploi 

p e n d a n t p rès de six ans , la p r o c é d u r e p e n d a n t e lui i n t e rd i s an t de facto de 

faire ac te de c a n d i d a t u r e a u p r è s des é t a b l i s s e m e n t s et o r g a n i s m e s publics 

seuls suscept ib les de l ' employer . La d u r é e de la p r o c é d u r e a auss i eu des 

conséquences ma té r i e l l e s et mora l e s sur sa vie famil ia le . Le 

G o u v e r n e m e n t ne se p rononce pas sur les d e m a n d e s d u r e q u é r a n t . 

49. La C o u r e s t ime q u e , d a n s la p r é s e n t e affaire, le p r o l o n g e m e n t de 

la p r o c é d u r e l i t ig ieuse au-de là du dé la i r a i sonnab le a sans a u c u n d o u t e 

causé au r e q u é r a n t des d é s a g r é m e n t s cons idé rab les et u n e ince r t i t ude 

p ro longée , just i f iant l 'octroi d 'une i n d e m n i t é . C o m p t e t enu de 

l 'obl igat ion pa r t i cu l i è r e de d i l igence qui pèse sur les a u t o r i t é s jud ic i a i r e s 

en m a t i è r e de l i t iges du t ravai l ( p a r a g r a p h e 45 ci-dessus) et s t a t u a n t en 

é q u i t é , c o m m e le veu t l 'ar t ic le 4 1 , la C o u r al loue au r e q u é r a n t la s o m m e 

de 60 000 F R F au t i t r e du pré judice mora l . 

B. Frais et dépens 

50. Le r e q u é r a n t d e m a n d e une s o m m e de 50 000 F R F hors t axes au 

t i t r e des frais exposés pour sa r e p r é s e n t a t i o n devan t les o rganes de la 

C o n v e n t i o n et p rodu i t copie de la note d ' h o n o r a i r e s y a f fé ren te . Le 

G o u v e r n e m e n t ne s 'est pas p r o n o n c é sur c e t t e d e m a n d e . C o m p t e t enu 

du t ravai l effectué pa r l 'avocat du r e q u é r a n t , la C o u r e s t ime q u e ce 

m o n t a n t est r a i sonnab le et l ' accorde en en t i e r . 

C. Intérêts moratoires 

5 1 . Selon les i n fo rma t ions don t la C o u r d ispose , le t a u x d ' i n t é r ê t légal 

appl icable en F r a n c e à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 2,74 % 

l 'an. 
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P A R C E S M O T I F S , LA C O U R , À L ' U N A N I M I T É , 

1. DU q u e l 'ar t ic le 6 de la C o n v e n t i o n est appl icable et qu ' i l a é té violé ; 

2. Dit 

a) q u e l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois , 

les s o m m e s s u i v a n t e s : 

i. 60 000 F R F (so ixan te mille francs f rançais ) , au t i t r e du d o m m a g e 

m o r a l ; 

ii. 50 000 F R F ( c i n q u a n t e mille francs f rançais) , plus tou t m o n t a n t 

pouvan t ê t r e dû au t i t r e de la t axe sur la va leu r a jou tée , p o u r frais et 

d é p e n s ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d ' un i n t é r ê t s imple de 2,74 % 

l 'an à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

3. Rejette la d e m a n d e de sat isfact ion équ i t ab l e pour le su rp lus . 

Fai t en français et en angla i s , puis p rononcé en a u d i e n c e pub l ique au 

Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 27 j u i n 2000. 

E l i s abe th PALM 

P r é s i d e n t e 

M a u d DE BOER-BUQUICCHIO 

Greff ière adjointe 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion c o n c o r d a n t e de 

M , m ' T u l k e n s . 

E.P. 

M . B . 
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O P I N I O N C O N C O R D A N T E 

D E M""' L A J U G E T U L K E N S 

J e suis d ' accord avec la conclus ion de la C o u r c o n c e r n a n t la violat ion de 

l 'ar t icle 6 de la Conven t i on d a n s la p r é s e n t e affaire ma i s sur la base d ' une 

a u t r e a p p r o c h e et pour les ra i sons qu i ont é té déve loppées d a n s l 'opinion 

d i s s iden te c o m m u n e j o i n t e à l ' a r rê t Pellegrin c. France [ G C ] , n° 28541/95, 

C E D H 1999-VIIL 

En l 'espèce, il a u r a i t suffi, p o u r conc lure à l 'appl icabi l i té de l 'ar t icle 6, 

d ' i nd ique r q u e le litige po r t a i t sur un droi t civil p a r n a t u r e , s ' ag issant 

d ' une c o n t e s t a t i o n sér ieuse e n t r e un e m p l o y e u r et un employé sur les 

moda l i t é s de cessa t ion d ' emplo i de ce d e r n i e r ( p a r a g r a p h e 27 de l ' a r r ê t ) . 

En o u t r e , l ' e x a m e n in concreto de la n a t u r e des fonctions exe rcées par le 

r e q u é r a n t a u q u e l la C o u r s 'est pl iée , et n o t a m m e n t son d e g r é rée l de 

responsab i l i t é d a n s le pos te qu ' i l occupai t au m o m e n t de son 

l i cenc iemen t en j a n v i e r 1986, soit il y a m a i n t e n a n t p rès de q u i n z e ans , 

d é m o n t r e la difficulté d ' app l ica t ion des c r i t è r e s d é g a g é s p a r l ' a r rê t 

Pellegrin. 

P a r a i l leurs , j e ne vois pas l 'ut i l i té de c i ter au p a r a g r a p h e 33 « l ' e x e m p l e 

m a n i f e s t e » des act ivi tés des forces a r m é e s et de la police d a n s la m e s u r e 

où cet e x e m p l e est sans p e r t i n e n c e d a n s le cas de M. F ryd lende r . 
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SUMMARY1 

Applicability of Article 6 to disputes raised by civil servants 

Article 6 § 1 

Applicability - Civil rights and obligations - Administrative proceedings - Public officials 
under contract - Concept of "civil service" - Autonomous interpretation - Participation in 
exercise of powers conferred by public law and duties designed to protect the general interests of 
the State and other public authorities - Dispute concerning non-renewal of a contract 

* 

The applicant was recruited under contract by the Economic Development 
Department of the Ministry for Economic Affairs. He was posted to the United 
States where he was put in charge of the promotion of French wines, beers and 
spirits. In accordance with Decree no. 69-697 on the general terms and conditions 
of service of persons working overseas for the State under individual contracts, the 
applicant was employed on a series of thirty-month contracts which were 
automatically renewable but could be terminated by the administrative 
authorities with three months' notice for, inter alia, inadequate performance. In 
January 1986 the Ministry for Economic Affairs informed the applicant by letter 
of a final decision not to renew his contract, on the ground that, among other 
failings, he had shown a marked lack of initiative towards importers. From 
February 1986 onwards the applicant lodged three applications for judicial review 
of that decision with the administrative courts. When the Administrative Court 
dismissed his three applications he appealed, in October 1989, to the Conseil 
d'Etat. In October 1995 the Conseil d'Elat dismissed his appeal. 

Held 
Article 6 § 1: (a) While it was true that in some States officials under contract 
were governed by private law, unlike established civil servants, who were 
governed by public law, in the current practice of the Contracting States 
established civil servants and officials under contract frequently performed 
equivalent or similar duties. The question whether the applicable legal provisions 
formed part of domestic public or private law could not be decisive in itself, and it 
would in any event lead to inequality of t reatment from one State to another and 
between persons in State service performing equivalent duties. In the Pellegrin 
judgment the Court had held that it was important, with a view to applying 
Article 6 § 1, to establish an autonomous interpretation of the term "civil service" 
which would make it possible to afford equal treatment to public servants in the 
States party to the Convention, irrespective of the domestic system of employment 
and, in particular, whatever the nature of the legal relation between the official 

1. This summary by the Registry does not bind the Court. 
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and the administrative authority. The Court had taken the view that it should 
adopt a functional criterion based on the nature of the official's duties and 
responsibilities. The only disputes excluded from the scope of Article 6 were those 
raised by public servants whose duties typified the specific activities of the public 
service in so far as the latter was acting as the depositary of public authority 
responsible for protecting the general interests of the State or other public 
authorities. It was a matter of seeking to ascertain in each case whether the 
applicant's post entailed direct or indirect participation in the exercise of powers 
conferred by public law and duties designed to safeguard the general interests of 
the State or of other public authorities. In the present case the Government had 
submitted that the aims of the economic development offices were to defend 
France's economic interests abroad and to promote foreign trade, for which the 
State held responsibility. On that account they had argued that these were 
incontcstably duties designed to safeguard the general interests of the State 
because they formed part of France's diplomatic activity. But the economic 
development offices were not responsible to the Ministry of Foreign Affairs but to 
the Ministry for Economic Affairs. Although the staff of these offices were placed 
under the ambassador's authority, the same applied to every State official working 
abroad. Moreover, and contrary to the Government's submission, the 1950 and 
1956 decrees had not been applicable to the applicant, whose conditions of service 
were laid down by a decree promulgated in 1969 on the general terms and 
conditions of service of persons working overseas for the State under individual 
contracts. As to whether the applicant's responsibilities could nevertheless justify 
the conclusion that he had exercised powers conferred by public law, his duties in 
the l i i i tcd S u u c s had consisted in facilitating and stimulating exports of certain 
categories of products and in advising and assisting official and semi-official bodies 
and individual exporters or importers. In view of the nature of the applicant's 
duties and the relatively low level of his responsibilities, he was not carrying out 
any task which could be said to entail, cither directly or indirectly, duties designed 
to safeguard the general interests of the State. Article 6 was therefore applicable, 
(b) The proceedings complained of had begun in February 1986 and ended in 
October 1995. Neither the complexity of the case nor the applicant's conduct 
explained the length of the proceedings. The Conseil d'Etat had given judgment six 
years after the case was referred to it and no explanation of this delay had been 
supplied by the Government. 
Conclusion: violation (unanimously). 

Article 41: The Court made an award for non-pecuniary damage and for costs and 
expenses. 
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In the case of Frydlender v. France, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composed of the following j u d g e s : 
Mrs E. PALM, President, 
M r J . - P . COSTA, 
Mr A. PASTOR RIDRUEJO, 
Mr L . FERRARI BRAVO, 
Mr L . CAFLISCH, 
Mrs F . TULKENS, 
Mr W. FUHRMANN, 
M r K.JUNGWIERT, 
Mr M. FISCHBACH, 
Mr V . BUTKEVYCH, 
Mr J . CASADEVALL, 
Mr B . ZUPANCIC, 
M r s N. VAJIC, 
Mr J . HEDIGAN, 
M r s W. THOMASSEN, 
M r T . PANTIRU, 
M r K. TRAJA, 

and also of Mrs M . DE BOER-BUQUICCHIO, Deputy Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 15 M a r c h a n d 17 M a y 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t he C o u r t in accordance wi th t he provisions 
appl icable pr ior to the en t ry in to force of Protocol No. 11 to the 
Conven t i on for the P ro t ec t i on of H u m a n R i g h t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) 1 by t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) on 6 M a r c h 1999 (Article 5 § 4 of Protocol 
No. 11 and fo rmer Ar t ic les 47 a n d 48 of t he C o n v e n t i o n ) . 

2. T h e case o r ig ina ted in an appl ica t ion (no. 30979/96) aga ins t the 
F r e n c h Republ ic lodged wi th t he C o m m i s s i o n u n d e r fo rmer Art ic le 25 of 
t he Conven t i on by a F r e n c h na t iona l , M r Nicolas F r y d l e n d e r ("the 
a p p l i c a n t " ) , on 20 N o v e m b e r 1995. T h e appl ican t a l leged a v io la t ion of 
his r igh t to a h e a r i n g wi th in a r e a s o n a b l e t i m e , w i th in t he m e a n i n g of 
Art ic le 6 § 1 of the Conven t i on . T h e C o m m i s s i o n dec l a r ed the 
appl ica t ion admiss ib le on 14 April 1998. In its r epo r t of 20 O c t o b e r 1998 

1. Note by the Registry. Protocol No. 11 came into force on 1 November 1998. 
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(former Art ic le 31 of t he Conven t ion ) it exp re s sed the opin ion t h a t t h e r e 
had been a violat ion of Art ic le 6 § 1 ( twenty vo tes to t e n ) ' . 

3. Before the C o u r t t he app l i can t was r e p r e s e n t e d by M r F. -H. Br ia rd , 
of the Cornell d'Etat a n d C o u r t of Cassa t ion Bar . T h e F r e n c h G o v e r n m e n t 
(" the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by the i r Agen t , M r s M. D u b r o c a r d , 
D e p u t y H e a d of the H u m a n Righ t s Office, Min i s t ry of Fo re ign Affairs. 

4. O n 31 M a r c h 1999 the pane l of the G r a n d C h a m b e r d e t e r m i n e d 
t h a t t he case should be dec ided by the G r a n d C h a m b e r (Rule 100 § 1 of 
the Rules of C o u r t ) . O n 26 April 1999 the P re s iden t of the C o u r t , 
M r L. W i l d h a b e r , dec ided tha t in the in t e re s t s of t he p r o p e r 
a d m i n i s t r a t i o n of j u s t i c e t he case should be ass igned to the G r a n d 
C h a m b e r t h a t had been c o n s t i t u t e d to h e a r t he case of Pellegrin v. France 
(Rules 24, 43 § 2 and 71). 

5. T h e app l ican t and the G o v e r n m e n t each filed an ini t ia l m e m o r i a l in 
J u n e 1999. At t he C o u r t ' s r eques t , the pa r t i e s also each filed an add i t iona l 
m e m o r i a l in F e b r u a r y 2000 on the ques t ions ra ised by the appl ica t ion in 
the light of t he j u d g m e n t of 8 D e c e m b e r 1999 in t he Pellegrin case (Pellegrin 
v.France [ G C ] , no. 28541/95, E C H R 1999-VIII). 

6. A h e a r i n g took place in public in t he H u m a n Righ t s Bui ld ing, 
S t r a s b o u r g , on 15 M a r c h 2000. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r J . -F . DOBELLE, D e p u t y D i r ec to r 

of Legal Affairs, Min i s t ry of Fore ign Affairs, Agent, 
M r P. BOUSSAROQUE, a d m i n i s t r a t i v e cour t j u d g e , 

on s e c o n d m e n t to t he Legal Affairs D e p a r t m e n t , 
Min i s t ry of Fore ign Affairs, Counsel; 

(b) for the applicant 
M r F.-H. BRIARD, of the Conseil dEtat 

and C o u r t of C a s s a t i o n Bar , Counsel. 

T h e app l ican t was also p r e s e n t at the hea r ing . 
T h e C o u r t h e a r d add re s se s by M r Br i a rd , for the app l i can t , and 

M r Dobel le , for t he G o v e r n m e n t . 

1. Note by the Registry. The report is obtainable from the Registry. 
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T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

7. In J u l y 1972 the app l i can t was e n g a g e d as an official employed u n d e r 
an individual con t r ac t (agent contractuel) by the Economic D e v e l o p m e n t 
D e p a r t m e n t of the Min i s t r y for Economic Affairs. U n d e r a c o n t r a c t of 
29 S e p t e m b e r 1977 he was sent to A t h e n s to work as a technica l adviser . 

Following an a m e n d m e n t of 30 Augus t 1984 to the con t r ac t of 
29 S e p t e m b e r 1977, he was pos t ed to N e w York wi th effect from 25 J u n e 
1984 to h e a d an a u t o n o m o u s sect ion of the Economic D e v e l o p m e n t 
D e p a r t m e n t . U n d e r t he a u t h o r i t y of t he chief c o m m e r c i a l adviser of the 
N e w York office, who was h imse l f respons ib le to t h e chief commerc i a l 
adviser a t t he F r e n c h embassy in W a s h i n g t o n , to w h o m the ag r i cu l tu r a l 
a t t a c h é was also answerab l e , he was p laced in c h a r g e of t he wines , beers 
and spir i ts sec tor , w h e r e he h a d dea l ings wi th e x p o r t e r s and i m p o r t e r s 
and , in pa r t i cu l a r , t he S O P E X A c o m p a n y (Sociétépour l'expansion des ventes 
des produits alimentaires et agricoles). 

8. In accordance wi th D e c r e e no. 69-697 of 1 8 J u n e 1969 on the gene ra l 
t e r m s and condi t ions of service of pe r sons work ing overseas for the S ta te 
u n d e r individual con t r ac t s , t he appl ican t was employed on a ser ies of 
t h i r t y - m o n t h con t r ac t s which were to be a u t o m a t i c a l l y r e n e w e d unless 
express ly t e r m i n a t e d . T h e S t a t e could t e r m i n a t e any c o n t r a c t on th ree 
m o n t h s ' not ice for, inter alia, i n a d e q u a t e p e r f o r m a n c e . 

9. In a l e t t e r d a t e d 10 D e c e m b e r 1985, which was served on the 
app l ican t on 27 D e c e m b e r 1985, the M i n i s t e r for Economic Affairs 
in fo rmed the appl ican t t h a t , owing to his i n a d e q u a t e p e r f o r m a n c e , he did 
not i n t e n d to r e n e w his con t rac t w h e n it exp i red on 13 Apri l 1986. In a 
l e t t e r d a t e d 9 J a n u a r y 1986, served on the app l ican t on 21 J a n u a r y 1986, 
t h e Min i s t e r in fo rmed h im of his final decis ion not to r e n e w the con t rac t , 
on the g r o u n d t h a t , a m o n g o t h e r m a t t e r s , the app l i can t had shown a 
m a r k e d lack of ini t ia t ive towards i m p o r t e r s . 

10. By l e t t e r s of 28 F e b r u a r y , 3 M a r c h a n d 13 J u n e 1986, t he appl icant 
lodged t h r e e app l ica t ions for jud ic ia l review of this decis ion wi th t he Paris 
A d m i n i s t r a t i v e C o u r t . T h e first sought to have the M i n i s t e r ' s first l e t t e r of 
10 D e c e m b e r 1985, which was in t h e n a t u r e of a p r e l i m i n a r y to a final 
decis ion, set as ide . T h e second was a i m e d at hav ing the final decis ion to 
d ismiss the app l ican t , con t a ined in the l e t t e r of 9 J a n u a r y 1986, quashed . 
T h e th i rd cha l l enged the lawfulness of t he a p p o i n t m e n t of the app l ican t ' s 
r e p l a c e m e n t . 

11. In a j u d g m e n t of 6 J a n u a r y 1989 the Par i s A d m i n i s t r a t i v e Cour t , 
hav ing j o ined all t h r e e app l i ca t ions , d i smissed t h e m . 

12. O n 24 O c t o b e r 1989 the appl ican t gave not ice of an a p p e a l to the 
Conseil d'Etat on po in t s of law. H e lodged a s t a t e m e n t of t he g rounds of 
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appea l on 23 F e b r u a r y 1990. In a j u d g m e n t of 10 May 1995, which was 
served on the app l ican t on 26 O c t o b e r 1995, t he Conseil d'Etat d i smissed 
the appea l , holding, inter alia, t h a t it h a d been lawful for t he M i n i s t e r to 
d i smiss t he app l i can t on the g r o u n d of i n a d e q u a t e p e r f o r m a n c e . 

II. RELEVANT LAW 

A. The general terms and conditions of service of commercial and 
agricultural attaches and advisers working for the Economic 
Development Department of the Ministry for Economic Affairs 

13. Accord ing to Art ic le 1 of Dec ree no. 50-446 of 19 Apri l 1950 laying 
down r egu la t i ons gove rn ing the t e r m s and condi t ions of service specific to 
economic d e v e l o p m e n t pe r s onne l , " t he civil s e rvan t s of t he economic 
d e v e l o p m e n t offices overseas cons t i t u t e a body of staff respons ib le to the 
Min i s t e r for Economic Affairs. In t he p e r f o r m a n c e of t he i r du t i e s they 
shall be a t t a c h e d to e i t he r a d ip loma t i c de l ega t ion or a consu la t e ..." 

Art ic le 3 of t he dec ree provides t h a t they a r e to act as d e l e g a t e s of the 
M i n i s t e r for Economic Affairs in respec t of all m a t t e r s r e l a t i n g to F rance ' s 
foreign t r a d e . In pa r t i cu l a r , they a r e respons ib le for s tudy ing all p rob l ems 
having a b e a r i n g on the F r e n c h economy, supplying in fo rma t ion to the 
var ious F r e n c h a d m i n i s t r a t i v e a u t h o r i t i e s and ass i s t ing wi th the 
p r e p a r a t i o n , nego t i a t i on a n d execu t ion of c o m m e r c i a l t r e a t i e s and 
a g r e e m e n t s . T h e y m u s t also p a r t i c i p a t e in var ious surveys or special 
projec ts and in all economic even t s o rgan i sed or r u n by the var ious 
min i s t r i e s or official g roups , defend the coun t ry ' s g e n e r a l economic 
i n t e r e s t s and on tha t account provide d i rec t a s s i s t ance , in overseas 
m a r k e t s , to F r e n c h b u s i n e s s m e n , indus t r i a l i s t s a n d ag r i cu l tu r a l 
p roduce r s . 

T h e O v e r s e a s Economic D e v e l o p m e n t D e p a r t m e n t has a n 
e s t a b l i s h m e n t of 128 staff. C o m m e r c i a l a t t a c h e s second class a r e 
r ec ru i t ed from a m o n g g r a d u a t e s of t he Na t iona l Col lege of 
A d m i n i s t r a t i o n (ENA); c o m m e r c i a l advisers of the va r ious classes m a y in 
add i t ion be r ec ru i t ed from the S t a t e civil service. All c o m m e r c i a l advisers 
and a t t a c h e s a r e pos ted a b r o a d by o r d e r of t he M i n i s t e r for Economic 
Affairs, m a d e af ter t he a g r e e m e n t of the M i n i s t e r for Fore ign Affairs has 
b e e n ob t a ined . 

14. In addi t ion, by Law no. 50-340 of 27 M a r c h 1950, five pos ts of 
ag r i cu l tu r a l a t t a c h e have b e e n c r ea t ed . Agr i cu l t u r a l a t t a c h e s a re 
respons ib le to t he h e a d of t he re levan t economic d e v e l o p m e n t office. 
T h e i r du t i e s a r e descr ibed in Art ic le 3 of D e c r e e no. 56-1242 of 
3 D e c e m b e r 1956: they s tudy, f rom t h e technica l point of view, p rob l ems 
affecting F r e n c h ag r i cu l t u r a l d e v e l o p m e n t , pa r t i cu la r ly by seek ing ou t l e t s 
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in the local m a r k e t for i m p o r t s of F r e n c h ag r i cu l tu r a l p roduce , and act as 

advisers d u r i n g the p r e p a r a t i o n of nego t i a t ions on i n t e rn a t i o n a l 

c o m m e r c i a l a g r e e m e n t s a n d the i r appl ica t ion , ass i s t ing the h e a d of office 

in his r e l a t ions wi th t he public a d m i n i s t r a t i v e a u t h o r i t i e s dea l ing wi th 

foreign t r a d e m a t t e r s . 

B. The general terms and conditions of service of persons 
working overseas for the State under individual contracts 

15. T h e g e n e r a l t e r m s and condi t ions of service of pe r sons of F rench 

na t iona l i ty work ing overseas for t he S t a t e or S t a t e public a d m i n i s t r a t i v e 

bodies u n d e r individual con t rac t s a r e laid down by D e c r e e no. 69-697 of 

18 J u n e 1969. T h e provisions of the dec r ee a r e not appl icable to technica l 

ass i s tance or coopera t ion staff placed at t he disposal of foreign S ta t e s . T h e 

different types of post a r e def ined in o rde r s m a d e by t h e min i s t r i e s 

conce rned . T h e y m a y be filled e i t he r by non-es tab l i shed employees or by 

es tab l i shed civil s e rvan t s . 

16. T h e re levant provis ions of t he dec ree a r e worded as follows: 

Article 6 

"Persons to whom Article 1 applies shall sign a contract of service. The contract, 
which must refer to the provisions of this decree, shall specify its duration, the date on 
which it is to take effect, the staff member 's category, grade and duties, the appropriate 
residence allowance group, the country of the posting and, where applicable, the family 
allowance group." 

Article 8 

"Where the staff member was recruited in the country of the posting, the contract 
must be for a period of at least three years. Where the staff member was recruited in 
France or in a foreign country other than the country of the posting, the contract must 
be for at least thirty months plus the length of his or her official home leave entitlement. 

A contract does not become final until expiration of the period of probation or 
training which the staff member may be required to complete immediately after 
signature of the contract in the country of recruitment. The contract may be 
terminated by cither party without restriction or notice at any time during this 
traineeship period or on its expiry." 

Article 10 

"The contract shall be terminated: 1. when it expires, save that it will be deemed to 
have been tacitly renewed for a period equivalent to its original length unless 
terminated either by the State or by the member of staff at least three months before 
the date on which it is due to expire. Refusal to renew the contract or to sign a new 
contract shall be deemed a resignation. Such a refusal on the part of the State shall be 
deemed a dismissal, save where a new contract is signed within six months of the expiry 
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of the previous one; 2. at any time if terminated by the State on three months ' prior 
notice where the grounds for the termination are redundancy or inadequate 
performance; [or] in the case of dismissal on disciplinary grounds." 

C. Case-law of the Court of Justice of the European Communities 
and the Communication from the European Commission 
published in OJEC no. C 72 of 18 March 1988 

17. Ar t ic le 48(4) of the T r e a t y of 25 M a r c h 1957 i n s t i t u t i n g the 
E u r o p e a n Economic C o m m u n i t y (" the E E C T r e a t y " ) provides for a 
d e r o g a t i o n from the pr inciple of f reedom of m o v e m e n t for worke r s 
wi th in t he C o m m u n i t y in respec t of " e m p l o y m e n t in t he publ ic service" . 
T h e C o u r t of J u s t i c e of t he E u r o p e a n C o m m u n i t i e s has deve loped a 
res t r ic t ive i n t e r p r e t a t i o n of this de roga t ion . In its j u d g m e n t of 
17 D e c e m b e r 1980 in t he case of C o m m i s s i o n v. Be lg ium (C-149/79, E C R 
3881) it dec ided t h a t t he d e r o g a t i o n conce rned only posts which involved 
d i rec t or ind i rec t pa r t i c ipa t ion in t he exercise of powers confer red by 
public law and du t i e s des igned to sa feguard t he g e n e r a l i n t e r e s t s of the 
S t a t e or of o t h e r publ ic a u t h o r i t i e s , a n d which t hus p r e s u m e d on the pa r t 
of those occupying t h e m the ex i s t ence of a special r e l a t i onsh ip of 
a l leg iance to the S t a t e a n d a rec iproci ty of r igh ts and du t i e s which 
formed the founda t ion of t he bond of na t iona l i ty . 

18. T h e E u r o p e a n C o m m i s s i o n , to which the E E C T r e a t y ass igned 
responsibi l i ty for e n s u r i n g the cor rec t app l ica t ion of C o m m u n i t y ru les , 
no ted t h a t a la rge n u m b e r of posts likely to be caugh t by the d e r o g a t i o n 
had in rea l i ty no b e a r i n g on the exercise of powers confer red by public law 
or p ro tec t ion of the g e n e r a l i n t e r e s t s of the S t a t e . 

19. In a c o m m u n i c a t i o n of 18 M a r c h 1988 it set i tself t he task of l is t ing 
s e p a r a t e l y those act ivi t ies which w e r e covered by the d e r o g a t i o n and those 
which were not . It t hus es tab l i shed two dis t inct ca tegor ies of act ivi t ies 
accord ing to w h e t h e r or not they involved "di rec t or indi rec t 
pa r t i c i pa t i on in the exercise of powers confer red by public law and du t i e s 
des igned to s a fegua rd t he g e n e r a l i n t e r e s t s of t he S t a t e " . 

20. T h e s e ca tegor ies were def ined as follows: 

"Exclusion of specific activities in the national public service [from freedom of movement for 
workers] 

On the basis of current Court of Justice rulings, and bearing in mind the present 
conditions for establishing the single market , the Commission considers that the 
derogation in Article 48(4) covers specific functions of the State and similar bodies 
such as the armed forces, the police and other forces for the maintenance of order, the 
judiciary, the tax authorities and the diplomatic corps. This derogation is also seen as 
covering posts in State Ministries, regional government authorities, local authorities 
and other similar bodies, central banks and other public bodies, where the duties of the 
post involve the exercise of State authority, such as the preparation of legal acts, the 
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implementation of such acts, monitoring of their application and supervision of 
subordinate bodies ... 

Activities concerned by action in the public service sector 

The Commission considers that the functions involved in certain forms of public 
employment are for the most part sufficiently remote from the specific activities of the 
public service as defined by the Court of Justice that they would only in very rare cases 
be covered by the exception in Article 48(4) of the Treaty. 

The Commission proposes therefore to implement its action in the following areas by 
order of priority: 

- bodies responsible for administering commercial services (e.g. public transport, 
electricity and gas supply, airline and shipping companies, posts and tele­
communications, radio and television companies), 

- public health care services, 

- teaching in State educational establishments, 

- research for non-military purposes in public establishments. 

Each of these activities also exists in the private sector, to which Article 48(4) does not 
apply, or may be exercised in the public sector without the imposition of nationality 
requirements ..." 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

21 . T h e appl ican t compla ined of t he l eng th of the admin i s t r a t i ve 

p roceed ings which b e g a n on 28 F e b r u a r y 1986 a n d e n d e d on 26 O c t o b e r 

1995. H e rel ied on Ar t ic le 6 § 1 of t he C o n v e n t i o n , which provides : 

"In the determination of his civil rights and obligations everyone is entitled to a ... 
hearing within a reasonable time by [a] ... t r ibunal . . ." 

A. Applicability of Article 6 

22. T h e C o u r t m u s t first d e t e r m i n e w h e t h e r t h a t Art ic le is appl icable 

in t he p r e s e n t case . T h e app l ican t and the C o m m i s s i o n a r g u e d t h a t it was 

appl icable ; the G o v e r n m e n t s u b m i t t e d t h a t it was not . 

/. Arguments of those appearing before the Court 

(a) The applicant 

23. T h e app l i can t s u b m i t t e d t h a t , even t h o u g h since t he j u d g m e n t of 

8 D e c e m b e r 1999 in t he Pellegrin case (Pellegrin v. France [ G C ] , no. 28541/95, 

E C H R 1999-VIII) the n a t u r e of the legal re la t ion b e t w e e n an official and 

the S t a t e - w h e t h e r governed by s t a t u t o r y condi t ions of service or 
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s t i pu l a t ed in a con t rac t - was not cons ide red to have any b e a r i n g on 
a s s e s s m e n t of t he appl icabi l i ty of Ar t ic le 6 of the Conven t ion , it 
neve r the l e s s provided a va luable ind ica to r as to w h e t h e r or not a post 
en ta i l ed the exercise of powers confer red by publ ic law. T h e g e n e r a l 
f r amework of ru les wi th in which the app l ican t had ca r r i ed ou t his du t i e s 
t he re fo re h a d its i m p o r t a n c e . In t h a t connec t ion , t h e app l i can t po in ted 
out t h a t he did not be long to t he ca t ego ry of c o m m e r c i a l a t t a c h é s a n d 
advisers c r e a t e d by t h e de c r e e of 19 Apri l 1950, who were the 
r e p r e s e n t a t i v e s a b r o a d of t he M i n i s t e r for Economic Affairs, or t h a t of 
t he ag r i cu l tu r a l a t t a c h é s c r e a t e d by the dec ree of 3 D e c e m b e r 1956. 
T h e s e two t ex t s had public-service ove r tones , pa r t i cu l a r ly in those 
c lauses which laid down t h e d u t i e s of officials of t he Economic 
D e v e l o p m e n t D e p a r t m e n t , w h o were pos ted to embass i e s or consu la t e s 
and were respons ib le , a m o n g o t h e r m a t t e r s , for ass i s t ing wi th t he 
p r e p a r a t i o n a n d nego t i a t ion of i n t e r n a t i o n a l c o m m e r c i a l t r e a t i e s . 
However , especially in d e p a r t m e n t s w o r k i n g overseas , t h e a d m i n i s t r a t i v e 
a u t h o r i t i e s , a t least u p to t he level of officials work ing in a specific sec tor 
(who were the re fo re technica l specia l i s t s ) , s o m e t i m e s cal led upon the 
services of officials work ing u n d e r individual con t r ac t s , some es tab l i shed 
and o t h e r s not , and even of foreign na t i ona l s r e c ru i t ed on the spot whose 
r e m u n e r a t i o n a n d social secur i ty a r r a n g e m e n t s w e r e governed by local 
law. T h e app l i can t be longed to t h a t ca tegory , since he was subject to the 
g e n e r a l t e r m s and condi t ions of service of officials work ing overseas u n d e r 
individual con t r ac t s , as laid down by the de c r e e of 18 J u n e 1969, which did 
not give any def ini t ion of t he prec ise d u t i e s of such officials. A l t h o u g h 
officials u n d e r individual c o n t r a c t s were obviously b o u n d by the 
cons t r a in t s of publ ic service too, t hey did not exerc ise any powers 
confer red by publ ic law, t he i r e m p l o y m e n t could be t e r m i n a t e d a t any 
t i m e a n d t h e r e was b e t w e e n t h e m a n d the a d m i n i s t r a t i v e a u t h o r i t y 
which employed t h e m no special bond of t r u s t a n d loyalty. W i t h m o r e 
p a r t i c u l a r r e g a r d to economic d e v e l o p m e n t offices overseas , t h e 
app l i can t s u b m i t t e d t h a t the i r m a i n role was to inform and advise 
i m p o r t e r s a n d e x p o r t e r s of F r e n c h p r o d u c t s . T h e officials conce rned did 
not p a r t i c i p a t e in the p e r f o r m a n c e of d ip loma t i c du t i e s a n d did not 
exerc ise any por t ion of t he S t a t e ' s sovere ign power . 

24. W i t h r e g a r d to his du t i e s d u r i n g his N e w York pos t ing , the 
app l i can t po in ted out t h a t his only task , p e r f o r m e d wi th t he ass i s t ance of 
one sec re ta ry , was to p r o m o t e sales of F r e n c h wines , bee r s and spi r i t s , 
u n d e r t he a u t h o r i t y of the head of t he New York office, a c o m m e r c i a l 
adviser , who was h imse l f respons ib le to t he ag r i cu l tu r a l a t t a c h é . T h e 
ag r i cu l t u r a l a t t a c h é was respons ib le to the chief c o m m e r c i a l adviser at 
t h e W a s h i n g t o n office, who was a n s w e r a b l e to t he a m b a s s a d o r , who took 
his in s t ruc t ions from the g o v e r n m e n t in Par i s . T h e appl ican t h a d no 
f inancial responsibi l i t ies , did not p a r t i c i p a t e in nego t i a t ions c o n c e r n i n g 
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c o m m e r c i a l t r e a t i e s and did not r e p r e s e n t t he Min i s t e r for Economic 
Affairs at t r a d e fairs . For t h e pu rposes of t he E u r o p e a n C o m m i s s i o n ' s 
c o m m u n i c a t i o n of 1988, he the re fore cons ide red h imsel f a civil se rvan t 
employed in an a d m i n i s t r a t i v e capaci ty r a t h e r t h a n a civil se rvan t 
exerc is ing a u t h o r i t y . 

(b) The Government 

25. T h e G o v e r n m e n t s u b m i t t e d t h a t t he app l ican t p e r f o r m e d his 
du t i e s as a m e m b e r of a d ip loma t i c service respons ib le for p r o t e c t i n g the 
S t a t e ' s c o m m e r c i a l i n t e r e s t s . 

T h e dec ree of 19 Apri l 1950, which laid down g e n e r a l t e r m s and 
condi t ions of service for economic d e v e l o p m e n t staff a b r o a d , clearly 
def ined those d u t i e s , which p r imar i l y involved provid ing the M i n i s t e r for 
Economic Affairs w i th s t r a t eg i c in fo rma t ion so t h a t he could d e t e r m i n e 
a n d op t imise F r a n c e ' s posi t ion in m u l t i l a t e r a l , r eg iona l and b i l a te ra l 
fo rums for consu l t a t ion a n d nego t i a t ion . T o t h a t end, economic 
d e v e l o p m e n t staff ca r r i ed ou t economic surveys in the i r respect ive 
geograph ica l a r e a s . T h e y also ass is ted wi th t he p r e p a r a t i o n , nego t i a t ion 
a n d execu t ion of i n t e r n a t i o n a l t r e a t i e s b e t w e e n F r a n c e a n d t h e coun t ry 
w h e r e they w e r e in post . In do ing so, t hey s o m e t i m e s h a d to collect a n d 
t r a n s m i t , by enc ryp ted d ip loma t i c t e l e g r a m s , conf ident ia l in fo rmat ion 
i n t e n d e d to be used for t he e l abo ra t i on of F r e n c h economic s t r a t egy , for 
e x a m p l e w h e n the h ighes t a u t h o r i t i e s of t he S t a t e m a d e visits a b r o a d to 
p r o m o t e F r e n c h c o m m e r c i a l i n t e r e s t s . T h e y t hus r e p r e s e n t e d the 
Min i s t e r for Economic Affairs. Secondly, the work of the economic 
d e v e l o p m e n t offices inc luded in fo rming and advis ing F r e n c h firms 
conduc t i ng m a r k e t r e s e a r c h wi th a view to es tab l i sh ing a p re sence 
ab road . T h e in fo rma t ion provided for t h a t pu rpose was r e l a t e d bo th t o 
t he local economic con tex t a n d to t he a d m i n i s t r a t i v e formal i t i es foreign 
bus inesses were r e q u i r e d to comple t e , a n d the fee c h a r g e d for th is service, 
in acco rdance wi th t he public-service phi losophy, was well below wha t 
would have b e e n c h a r g e d by a p r iva te consu l t ancy firm. In add i t ion , a 
favourable opin ion from the economic d e v e l o p m e n t offices was a 
p r e r e q u i s i t e for any bus iness t h a t sought to have a p a r t i c u l a r c o m m e r c i a l 
risk g u a r a n t e e d by C O F A C E (Compagnie française d'assurances pour le 
commerce extérieur - the F r e n c h c o m p a n y for the i n su rance of foreign 
t r a d e ) , a body f inanced by publ ic funds. Last ly, u n d e r t he appl icable legal 
ru les the staff of t he economic deve lopmen t offices formed p a r t of t h e 
d ip lomat i c or consu la r staff, whose p r e m i s e s they often sha r ed moreover , 
and were p laced u n d e r t he a u t h o r i t y of t he a m b a s s a d o r or consul . 

26. W i t h r e g a r d to the app l i can t ' s g r a d e a n d level of responsibi l i ty , the 
G o v e r n m e n t s u b m i t t e d t h a t he had cons t an t ly been ass igned to 
m a n a g e r i a l - t y p e du t i e s in the foodstuffs sec tor , which - t o g e t h e r wi th 
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services a n d c o n s u m e r goods - was one of t he t h r e e m a i n s p h e r e s of 
act ivi ty of the New York office. In the i r submiss ion , t he i m p o r t a n c e of 
t he app l i can t ' s role was evidenced by the fact t h a t he was classified in t he 
h ighes t ca t ego ry inc luded in t he decree used as t he basis for ca lcu la t ion of 
his r e m u n e r a t i o n . T h e y a r g u e d on t h a t account tha t the appl ican t was one 
of those officials held by the C o u r t in Pellegrin to be exc luded from t h e 
scope of Art ic le 6, because the i r posts typified t he specific act ivi t ies of the 
publ ic service, which had responsibi l i ty for s a f e g u a r d i n g t h e g e n e r a l 
i n t e r e s t s of t h e S t a t e or of o t h e r publ ic bodies . T h e s a m e conclusion 
could be d r a w n from the E u r o p e a n C o m m i s s i o n ' s c o m m u n i c a t i o n of 
1988, which had inc luded the d ip loma t i c corps , descr ibed as a specific 
act ivi ty in the na t iona l public service exc luded from f reedom of 
m o v e m e n t for worke r s , in t he ca tegory of posts involving the exercise of 
publ ic au tho r i t y . 

2. The Court's assessment 

27. T h e C o u r t r e i t e r a t e s tha t for Ar t ic le 6 § 1, in its "civil" l imb, to be 
appl icable t h e r e m u s t be a d i spu t e (contestation) over a " r i gh t " t h a t can be 
said, a t leas t on a r g u a b l e g r o u n d s , to be recognised u n d e r d o m e s t i c law. 
T h e d i spu te m u s t be g e n u i n e a n d ser ious . It m a y r e l a t e not only to t he 
ac tua l ex i s tence of a r ight bu t also to its scope and the m a n n e r of its 
exerc ise . Moreover , t he o u t c o m e of t he p roceed ings m u s t be di rect ly 
decisive for t he civil r ight in ques t i on . T h e C o u r t no tes tha t in the 
p r e s e n t case it was not con t e s t ed t h a t t h e r e was a " d i s p u t e " over a r igh t 
recognised u n d e r d o m e s t i c law, t h a t the d i spu t e was g e n u i n e and ser ious 
or t h a t t he o u t c o m e of the p roceed ings was d i rec t ly decisive for t he r ight 
concerned . It f u r the r observes t h a t t he d i spu t e r e l a t e d to a r ight which 
was civil by its n a t u r e , since it was a d i s p u t e b e t w e e n a n employer a n d an 
employee abou t t he way the l a t t e r ' s e m p l o y m e n t h a d been t e r m i n a t e d . 

28. It r e m a i n s to be d e t e r m i n e d w h e t h e r t he r ight in ques t i on was a 
"civil r i g h t " for t he pu rposes of Ar t ic le 6 § 1 of the C o n v e n t i o n , r e g a r d 
be ing had to the fact t h a t in t he p r e s e n t case t he p roceed ings conce rned 
the d ismissa l of a n official work ing for a publ ic a u t h o r i t y (see Pellegrin 
ci ted above) . 

29. In t he p r e s e n t case t he pa r t i e s at first der ived a r g u m e n t from the 
d is t inc t ion which exists in F r a n c e , as in s o m e o t h e r C o n t r a c t i n g S t a t e s , 
be tween two ca tegor ies of staff a t the service of the S t a t e , n a m e l y 
officials u n d e r con t r ac t a n d es tab l i shed civil s e rvan t s . T h e C o m m i s s i o n 
expressed the opin ion in its r e p o r t of 20 O c t o b e r 1998 t h a t Art ic le 6 was 
app l icab le , on t h e g r o u n d t h a t since the app l ican t was not a "civil s e r v a n t " 
wi th in the m e a n i n g of the appl icable d o m e s t i c law, the es tab l i shed case-
law at t h a t t i m e , to t he effect t h a t Art ic le 6 was not appl icable to d i spu t e s 
conce rn ing the r e c r u i t m e n t , c a r e e r s or t e r m i n a t i o n of service of civil 



FRYDLENDER v. FR\NCE JUDGMENT 187 

se rvan t s , did not apply (see in p a r t i c u l a r t he Neige l v. F r a n c e j u d g m e n t of 
17 M a r c h 1997, Reports of Judgments and Decisions 1997-11, pp. 410-11 , § 43) . 

30. It is t r u e t h a t in some S ta t e s officials u n d e r con t rac t a r e governed 
by pr iva te law, unl ike es tab l i shed civil s e rvan t s , who a r e gove rned by 
public law. T h e C o u r t no tes , however , t h a t in t h e c u r r e n t p rac t i ce of t he 
C o n t r a c t i n g S t a t e s es tab l i shed civil s e rvan t s and officials u n d e r con t r ac t 
f requen t ly pe r fo rm equ iva len t or s imi la r du t i e s . T h e ques t ion w h e t h e r t he 
appl icable legal provisions form p a r t of d o m e s t i c publ ic or p r iva te law 
canno t , accord ing to the C o u r t ' s e s t ab l i shed case-law, be decisive in 
itself, a n d it would in any event lead to inequa l i ty of t r e a t m e n t from one 
S t a t e to a n o t h e r a n d b e t w e e n pe r sons in S t a t e service p e r f o r m i n g 
equ iva len t du t i e s . 

3 1 . T h e C o u r t observes t h a t in its l ead ing j u d g m e n t in t he Pellegrin 
case ( j udgmen t c i ted above, § 63), it held t h a t it was i m p o r t a n t , with a 
view to apply ing Art ic le 6 § 1, to es tab l i sh an a u t o n o m o u s i n t e r p r e t a t i o n 
of t h e t e r m "civil service" which would m a k e it possible to afford equa l 
t r e a t m e n t to publ ic s e rvan t s in the S t a t e s p a r t y to t he C o n v e n t i o n , 
i r respec t ive of t he d o m e s t i c sys tem of e m p l o y m e n t and , in pa r t i cu l a r , 
w h a t e v e r the n a t u r e of t he legal r e l a t ion b e t w e e n the official a n d the 
a d m i n i s t r a t i v e a u t h o r i t y ( w h e t h e r s t i pu l a t ed in a con t r ac t or gove rned by 
s t a t u t o r y a n d r egu la to ry condi t ions of service) . 

32. To t h a t end , in o r d e r to d e t e r m i n e the appl icabi l i ty of Ar t ic le 6 § 1 
to public s e rvan t s , w h e t h e r e s t ab l i shed or employed u n d e r con t r ac t , the 
C o u r t cons ide red t h a t it should adop t a funct ional c r i t e r ion based on the 
n a t u r e of the official's du t i e s a n d responsibi l i t ies (ibid., § 64) . It fu r the r 
no ted t h a t in each coun t ry ' s publ ic-service sec tor c e r t a i n posts involved 
responsibi l i t ies in t he g e n e r a l i n t e r e s t or p a r t i c i p a t i o n in t he exercise of 
powers confer red by public law, a n d t h a t t he ho lde rs of such pos ts thus 
wie lded a po r t ion of t he sovere ign power of the S t a t e , which the re fore 
had a l eg i t ima t e i n t e r e s t in r e q u i r i n g of these s e rvan t s a special bond of 
t rus t and loyalty (ibid., § 65) . 

33 . T h e C o u r t has t hus dec ided tha t t he only d i spu t e s exc luded from 
t h e scope of Art ic le 6 § 1 of t he C o n v e n t i o n a r e those ra i sed by public 
s e rvan t s whose du t i e s typify t he specific act ivi t ies of t he publ ic service in 
so far as t he l a t t e r is a c t i n g as the depos i t a ry of publ ic authority-
respons ib le for p ro t ec t i ng t he g e n e r a l i n t e r e s t s of t he S t a t e or o the r 
public au tho r i t i e s . A mani fes t e x a m p l e of such act ivi t ies is provided by 
the a r m e d forces and the police. In p rac t i ce , t he C o u r t will seek to 
a s c e r t a i n in each case w h e t h e r the app l i can t ' s post en t a i l ed - in the light 
of t h e n a t u r e of the du t i e s a n d respons ib i l i t ies a p p e r t a i n i n g to it - d i rect 
or ind i rec t pa r t i c ipa t ion in t he exercise of powers confe r red by publ ic law 
and du t i e s des igned to sa feguard t he g e n e r a l i n t e r e s t s of t he S t a t e or of 
o t h e r public a u t h o r i t i e s . As it did in Pellegrin (ibid., § 66) , t he C o u r t will 
have r e g a r d , for gu idance , to t h e ca tegor ies of act ivi t ies a n d pos ts l is ted by 
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the E u r o p e a n Commis s ion in its c o m m u n i c a t i o n of 18 M a r c h 1988 and by 
the C o u r t of J u s t i c e of the E u r o p e a n C o m m u n i t i e s (see p a r a g r a p h s 17-20 
above) . 

34. T h e C o u r t will t he re fo re cons ider , in the first p lace , w h e t h e r t he 
act ivi t ies of economic d e v e l o p m e n t offices en ta i l , as such, du t i e s "des igned 
to s a fegua rd t he g e n e r a l i n t e r e s t s of the S t a t e " wi th in the m e a n i n g of 
Pellegrin ci ted above. In t he p re sen t case t he G o v e r n m e n t s u b m i t t e d t h a t 
t he a ims of t he economic d e v e l o p m e n t offices overseas (166 offices in 115 
coun t r i e s ) were to defend F r a n c e ' s economic i n t e r e s t s ab road and to 
p r o m o t e foreign t r a d e , for which the S t a t e held responsibi l i ty . T h e y 
a r g u e d tha t t h e s e were incon tes tab ly du t i e s des igned to s a fegua rd t he 
g e n e r a l i n t e r e s t s of t he S t a t e because they formed pa r t of F r a n c e ' s 
d ip loma t i c activity. 

35. In t h a t connec t ion , t he C o u r t no tes , firstly, t h a t t he economic 
d e v e l o p m e n t offices a r e not respons ib le to the Min i s t ry of Fo re ign Affairs 
bu t to t he Min i s t ry for Economic Affairs, and t h a t t hey c o m e u n d e r the 
a u t h o r i t y of t he Sec re t a ry of S t a t e for Fore ign T r a d e . Admi t t ed ly , t he staff 
of these offices a r e p laced u n d e r t he a m b a s s a d o r ' s au tho r i ty , bu t t he C o u r t 
observes t h a t the s a m e appl ies to every S t a t e official work ing ab road , since 
t he a m b a s s a d o r is t he r e p r e s e n t a t i v e of F r a n c e in the host coun t ry . 
Secondly, and above all, the C o u r t no tes t h a t , c o n t r a r y to t he 
G o v e r n m e n t ' s submiss ion , the 1950 a n d 1956 dec rees on the gene ra l 
t e r m s and condi t ions of service of c o m m e r c i a l a t t a c h e s or advisers a r e not 
appl icable to t he app l i can t , whose condi t ions of service w e r e laid down by a 
dec ree p r o m u l g a t e d in 1969. 

36. It r e m a i n s to be es tab l i shed w h e t h e r , in the i n s t an t case , the 
app l i can t ' s responsibi l i t ies could neve r the le s s just i fy the conclusion t h a t 
he exerc ised powers confer red by publ ic law. T h e C o u r t will e x a m i n e in 
p a r t i c u l a r w h e t h e r , on accoun t of t he n a t u r e of his du t i e s and the level of 
his respons ib i l i t ies , t he app l i can t m a y in p rac t i ce have p a r t i c i p a t e d in 
act ivi t ies des igned to s a fegua rd t he g e n e r a l i n t e r e s t s of the S t a t e (see 
Pellegrin c i ted above, § 69) . 

37. In t he p r e s e n t case t he app l i can t den ied t h a t he had p e r f o r m e d 
du t i e s which en ta i l ed , even by de lega t ion , t h e exercise of any por t ion of 
t he S t a t e ' s sovere ign power . H e a s s e r t e d t h a t he had played a 
s u b o r d i n a t e role , r e s t r i c t ed to his special field, n a m e l y t he agri-foodstuffs 
sector , a n d t h a t his work for F r a n c e ' s c o m m e r c i a l services a b r o a d had 
consis ted in giving advice a n d in fo rma t ion to F r e n c h e x p o r t e r s , bu t had 
not inc luded any act ivi ty hav ing to do wi th r egu l a t i on , a d m i n i s t r a t i v e 
supervis ion or f inancial responsibi l i ty . 

38. T h e C o u r t observes t h a t t he d o c u m e n t s in the file show t h a t the 
app l i can t , a g r a d u a t e of t he N a t i o n a l A g r o n o m i c I n s t i t u t e in Pa r i s , was 
pos ted to t he N e w York economic d e v e l o p m e n t office as h e a d of a n 
a u t o n o m o u s sect ion, to h a n d l e m o r e specifically the p r o m o t i o n of F r e n c h 
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wines , b ee r s a n d sp i r i t s . T o t h a t end , he m a i n t a i n e d r e g u l a r con t ac t s w i th 
t he local b r a n c h of S O P E X A and visited exhibi t ions and t r a d e fairs in the 
sec tor to which he h a d b e e n ass igned . H e ass is ted t he CFCE (Centrefrançais 
pour le commerce extérieur - t he F r e n c h C e n t r e for Fore ign T r a d e ) , a public 
body of a n indus t r i a l a n d c o m m e r c i a l n a t u r e , by i n fo rming it abou t local 
condi t ions for alcohol i m p o r t s , provided in fo rma t ion to A m e r i c a n 
i m p o r t e r s of wines a n d o t h e r alcoholic d r i nks and gave advice to 
po ten t i a l F r e n c h e x p o r t e r s . H i s j o b was t hus to faci l i ta te and s t i m u l a t e 
expor t s of c e r t a i n ca tegor ies of p roduc t s a n d to advise a n d assist official 
and semi-official bodies and individual expo r t e r s or i m p o r t e r s . His 
" m a r k e d lack of ini t ia t ive t owards i m p o r t e r s " , moreove r , was one of 
t he m a i n g r o u n d s c i ted in t he decis ion of the M i n i s t e r for Economic 
Affairs to t e r m i n a t e his c o n t r a c t (see p a r a g r a p h 9 above) . 

39. In view of t he n a t u r e of t he du t i e s p e r f o r m e d in t he p r e s e n t case by 
the app l ican t and the relat ively low level of his respons ib i l i t i es , t he C o u r t 
cons iders t h a t he was not ca r ry ing out any task which could be said to 
enta i l , e i t he r di rect ly or indirect ly , du t i e s des igned to sa feguard the 
g e n e r a l i n t e r e s t s of t he S t a t e . 

40. T h e C o u r t f u r the r observes t h a t Pellegrin was i n t e n d e d to res t r ic t 
cases in which public s e rvan t s could be den ied t he p rac t i ca l a n d effective 
p ro tec t ion afforded to t h e m , as to any o t h e r pe r son , by t h e Conven t ion , 
and in p a r t i c u l a r by Ar t ic le 6 thereof. T h e C o u r t m u s t adopt a res t r ic t ive 
i n t e r p r e t a t i o n , in acco rdance wi th t he object a n d pu rpose of the 
Conven t ion , of the excep t ions to t he sa feguards afforded by Art ic le 6 § 1 
(see Pellegrin, § 64 in fine). 

Yet this res t r ic t ive i n t e r p r e t a t i o n would be too ser iously w e a k e n e d if, as 
t he G o v e r n m e n t wish in t he p r e s e n t case , the C o u r t were to Find, by 
ana logy or by ex tens ion , t h a t t h e act ivi t ies of t he staff of t h e economic 
d e v e l o p m e n t offices as a whole , w h a t e v e r t he n a t u r e of the i r du t i e s and 
the i r level of responsibi l i ty , en ta i l ed the exerc ise of powers confer red by-
public law. 

4 1 . In t he l ight of the above cons ide ra t ions , the C o u r t cons iders t h a t 
Art ic le 6 of the Conven t i on is appl icable in the p r e s e n t case to t he d i spu te 
over a civil r ight be tween M r F ryd l ende r and the F r e n c h S t a t e . 

B. Compliance with Article 6 

42. T h e app l ican t s u b m i t t e d t h a t the l eng th of t he p roceed ings had 
been excessive. T h e G o v e r n m e n t left a s s e s s m e n t of th is point to t he 
C o u r t ' s d i sc re t ion . 

43 . T h e C o u r t notes t h a t t h e l eng th of t he p roceed ings compla ined of, 
which b e g a n on 28 F e b r u a r y 1986 wi th t he first app l i ca t ion to the Par is 
A d m i n i s t r a t i v e C o u r t and e n d e d on 26 O c t o b e r 1995 w h e n the Conseil 
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d'Etat's j u d g m e n t was served on the app l i can t , was nea r ly n ine yea r s and 
e ight m o n t h s . 

It r e i t e r a t e s t h a t t he " r e a s o n a b l e n e s s " of t he l eng th of p roceed ings 
m u s t be assessed in the light of the c i r c u m s t a n c e s of t he case a n d wi th 
re fe rence to t he following c r i t e r i a : the complex i ty of t he case , t he 
conduc t of the app l i can t and of the re levant a u t h o r i t i e s a n d w h a t was a t 
s t ake for t h e appl ican t in t he d i spu t e (see, a m o n g o t h e r a u t h o r i t i e s , 
Comingersoll S.A. v. Portugal [ G C ] , no. 35382/97 , § 19, E C H R 2000-IV). 

44. T h e C o u r t no tes , like t he C o m m i s s i o n , t h a t n e i t h e r t he complex i ty 
of the case nor t he app l i can t ' s conduc t expla ins t he l eng th of t he 
p roceed ings . It po in t s out t h a t t he Conseil dEtat gave j u d g m e n t near ly six 
years af ter t he case was r e f e r r ed to it a n d t h a t t he G o v e r n m e n t did not 
supply any exp l ana t i on for this delay, which s eems mani fes t ly excessive. 

45. T h e C o u r t r e i t e r a t e s t h a t it is for the C o n t r a c t i n g S t a t e s to 
o rgan i se the i r legal sys tems in such a way t h a t the i r cou r t s can 
g u a r a n t e e to everyone the r ight to a final decis ion wi th in a r ea sonab l e 
t ime in t he d e t e r m i n a t i o n of his civil r igh ts a n d obl iga t ions (see Caillot 
v. France, no. 36932/97, § 27, 4 J u n e 1999, u n r e p o r t e d ) . It f u r the r 
r e i t e r a t e s t h a t a n employee w h o cons iders t h a t he has b e e n wrongly 
s u s p e n d e d or d i smissed by his employe r has an i m p o r t a n t pe r sona l 
i n t e r e s t in secur ing a jud ic ia l decis ion on the lawfulness of t h a t m e a s u r e 
p rompt ly , since e m p l o y m e n t d i spu t e s by the i r n a t u r e call for exped i t ious 
decis ion, in view of w h a t is at s t ake for t he pe r son conce rned , w h o t h r o u g h 
d ismissa l loses his m e a n s of subs i s tence (see t he O b e r m e i e r v. A u s t r i a 
j u d g m e n t of 28 J u n e 1990, Ser ies A no. 179, pp . 23-24, § 72, a n d the 
Caleffi v. I ta ly j u d g m e n t of 24 M a y 1991, Series A no. 206-B, p. 20, § 17). 

46. In the l ight of t he c r i t e r i a laid down in its case- law and hav ing 
r e g a r d to all t h e c i r c u m s t a n c e s of t he case , t he C o u r t cons iders t h a t t he 
l eng th of t he p roceed ings c o m p l a i n e d of was excessive a n d failed to satisfy 
t he r e a s o n a b l e - t i m e r e q u i r e m e n t . T h e r e has accordingly been a violat ion 
of Art ic le 6 § 1 of t he Conven t i on . 

II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

47. Art ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 
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A. Non-pecuniary damage 

48. U n d e r this h e a d the appl ican t c la imed the s u m of 240,000 F r e n c h 
francs (FRF) . H e s u b m i t t e d t h a t his d ismissa l on t he g r o u n d of 
i n a d e q u a t e p e r f o r m a n c e and the l eng th of t he p roceed ings he brought to 
cha l lenge it had caused h im subs t an t i a l non -pecun ia ry d a m a g e . Because 
he was a special is t in the field of i n t e r n a t i o n a l t r a d e in agri-foodstulfs 
p roduc t s a n d the foreign r egu la t i ons gove rn ing it, and on account of his 
c a r e e r u p to t h a t point a n d his age , he had b e e n unab le to find a j o b for 
near ly six yea r s , s ince t he fact t h a t t he p roceed ings were still p e n d i n g had 
b a r r e d h im in p rac t i ce from apply ing to publ ic bodies or e s t a b l i s h m e n t s , 
which were t he only employers likely to give h i m a j o b . T h e l eng th of t he 
p roceed ings had also imp inged on his family life, bo th financially and in 
o t h e r ways. T h e G o v e r n m e n t did not c o m m e n t on the app l i can t ' s claim. 

49. T h e C o u r t cons iders t h a t in t he p r e s e n t case t h e p ro longa t ion of 
t he p roceed ings beyond a r ea sonab le t i m e u n d o u b t e d l y caused the 
appl ican t cons ide rab le difficulties and a l eng thy per iod of u n c e r t a i n t y 
which just i fy t he award of c o m p e n s a t i o n . H a v i n g r e g a r d to t he jud ic ia l 
a u t h o r i t i e s ' obl igat ion to d e t e r m i n e e m p l o y m e n t d i spu t e s wi th special 
di l igence (see p a r a g r a p h 45 above) a n d m a k i n g an a s s e s s m e n t on a n 
equ i t ab le basis , as r e q u i r e d by Art ic le 4 1 , t he C o u r t a w a r d s the app l i can t 
t he s u m of F R F 60,000 in respec t of non -pecun ia ry d a m a g e . 

B. Costs and expenses 

50. T h e app l ican t c la imed the s u m of F R F 50,000 net of tax in respect 
of t he costs he had i n c u r r e d for his r e p r e s e n t a t i o n before t he Conven t ion 
ins t i tu t ions a n d p roduced a copy of t h e r e l evan t bill of costs . T h e 
G o v e r n m e n t did not c o m m e n t on this c la im. H a v i n g r e g a r d to t he work 
done by the app l i can t ' s lawyer, t he C o u r t cons iders tha t th is a m o u n t is 
r ea sonab le and awards it in full. 

C. Default interest 

5 1 . Accord ing to t he i n fo rma t ion avai lable to the C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icable in F rance at the d a t e of adop t ion of t he p re sen t 
j u d g m e n t is 2.74% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t Art ic le 6 of the C o n v e n t i o n is appl icable a n d has been 
b r e a c h e d ; 
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2. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s , the following s u m s : 

(i) F R F 60,000 (sixty t h o u s a n d F r e n c h francs) for non -pecun ia ry 
d a m a g e ; 
(ii) F R F 50,000 (fifty t h o u s a n d F r e n c h f rancs) , p lus any va lue-
added tax t h a t m a y be payable , in respec t of costs and expenses ; 

(b) t ha t s imple in te res t at an a n n u a l r a t e of 2,74% shall be payable on 
t he se s u m s from the expiry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l 
s e t t l e m e n t ; 

3. Dismisses t he r e m a i n d e r of the app l i can t ' s c la im for ju s t sa t is fact ion. 

D o n e in Engl i sh and in F rench , a n d del ivered at a publ ic h e a r i n g in t he 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 27 J u n e 2000. 

E l i sabe th PALM 
Pres iden t 

M a u d DE BOER-BUQUICCHIO 
D e p u t y R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n and Rule 74 § 2 of 
t he Rules of C o u r t , t he concu r r i ng opinion of Mrs T u l k e n s is a n n e x e d to 
th is j u d g m e n t . 

E.P. 
M.B. 
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C O N C U R R I N G O P I N I O N O F J U D G E T U L K E N S 

(Translation) 

I ag r ee wi th the C o u r t ' s conclusion conce rn ing viola t ion of Ar t ic le 6 of 
the C o n v e n t i o n in the p r e s e n t case , bu t on t he basis of a different 
a p p r o a c h a n d for the reasons set out in t he j o in t d i s sen t ing opinion 
a n n e x e d to Pellegrin v. France ( [ G C ] , no. 28541/95 , E C H R 1999-VIII). 

In t he p r e s e n t case it would have b e e n sufficient, in o r d e r to find 
Art ic le 6 appl icab le , to no te t h a t t he case conce rned a d i s p u t e over a 
r ight which was civil by its n a t u r e , s ince it was a ser ious d i s p u t e b e t w e e n 
an employe r and an employee abou t the way the l a t t e r ' s e m p l o y m e n t had 
been t e r m i n a t e d (see p a r a g r a p h 27 of the j u d g m e n t ) . 

Moreove r , t he analysis of t he precise n a t u r e of t he app l i can t ' s du t i e s 
which the C o u r t imposed on itself, a n d in p a r t i c u l a r of his r e a l level of 
responsibi l i ty in the post he occupied at t he t ime of his d ismissa l in 
J a n u a r y 1986 - nea r ly fifteen years ago - i l lus t ra tes t he difficulty of 
apply ing the c r i t e r i a laid down in Pellegrin. 

F u r t h e r m o r e , I do not see why it should be t h o u g h t useful to refer in 
p a r a g r a p h 33 to " the mani fes t e x a m p l e " of t he act ivi t ies of the a r m e d 
forces a n d police, since t h a t e x a m p l e is i r re levan t to t he case of 
M r F ryd l ende r . 
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SOMMAIRE1 

Refus de délivrer à un organisme religieux l'agrément lui permettant de 
pratiquer l'abattage rituel conformément aux prescriptions religieuses de 
ses membres 

Article 9 

Liberté de religion - Organe religieux - Manifestation d'une religion par l'accomplissement de 
rites - Refus de délivrer à un organisme religieux l'agrément lui permettant de pratiquer 
rabattage rituel conformément aux prescriptions religieuses de ses membres - Etendue du droit 
à la liberté religieuse - Ingérence - Protection de la santé publique - Protection de l'ordre public 
- Nécessaire dans une société démocratique - Proportionnalité - Marge d'appréciation 

Article 14 (combiné avec l'article 9) 

Discrimination - Refus de délivrer à un organisme religieux l'agrément lui permettant de 
pratiquer l'abattage rituel conformément aux prescriptions religieuses de ses membres -
Différence de traitement -Justification objective et raisonnable 

* * 

Un décret de 1980, modifié en 1981, réglementant l 'abattage des animaux, prévoit 
que l 'abattage rituel des animaux ne sera effectué que par des sacrificateurs 
habilites par des organismes religieux agréés, sur proposition du ministre de 
l'Intérieur, par le ministre de l'Agriculture. En 1982, l 'agrément nécessaire pour 
pouvoir habiliter des sacrificateurs fut donné à la seule commission rabbinique 
intercommunautaire, qui dépend de l'Association consistoriale israélite de Paris 
(ACIP). Celle-ci est une émanation du Consistoire central, organisme le plus 
représentatif des communautés juives de France. La requérante, une association 
cultuelle née d'une scission au sein du Consistoire central israélite de Paris, 
correspond pour sa part à un courant minoritaire se caractérisant par la volonté 
de ses membres d'exercer leur religion dans la plus stricte orthodoxie. Parmi ses 
cotisants et fidèles, certains gèrent des boucheries, des restaurants, des traiteurs 
et des points de vente de surgelés. La requérante veut pratiquer l 'abattage rituel 
selon des modalités plus strictes que celles employées par les sacrificateurs 
habilités par le Consistoire central en ce qui concerne le contrôle post mortem des 
animaux pour y déceler toute trace de maladie ou d'anomalie. En effet, les 
membres de l'association requérante veulent manger de la viande abattue 
suivant des prescriptions rigoureuses en terme d'exigence de pureté, c'est la 
viande casher «glatt». Selon la requérante, les sacrificateurs habilités sont moins 
exigeants sur la pureté, de sorte que les boucheries vendant de la viande certifiée 
« casher » par les soins de l'ACIP vendent une viande que ses adhérents considèrent 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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impure et de ce fait impropre à la consommation. Elle se verrait donc contrainte, 
pour mettre à la disposition de ses fidèles de la viande eashrr «glnll », de pratiquer 
l 'abattage de façon illégale ou de s'approvisionner en Belgique. La requérante 
avait ainsi certifié casher «glatt» la viande vendue dans les boucheries de ses 
adhérents provenant de Belgique ou d'animaux abattus en France selon ses 
propres prescriptions religieuses. L'action en justice engagée à son encontre par 
l'ACIP, pour avoir frauduleusement apposé le label «casher» sur la viande vendue, 
fut rejetée. En 1987, la requérante déposa une demande d'agrément de la pratique 
de l 'abattage rituel. Elle fut déboutée aux motifs qu'elle ne possédait pas une 
représentativité suffisante au sein de la communauté israélite française et qu'elle 
ne constituait pas une association cultuelle au sens de la loi applicable. Les recours 
qu'elle forma, en se prévalant notamment de la liberté de religion, furent rejetés. 
Fut également rejetée sa demande d'autorisation spécifique d'abattage dans un 
établissement départemental pour le compte individuel de trois sacrificateurs 
membres de l'association et habilités par elle. 

1. Question préliminaire (radiation du rôle): en octobre 1999, le président de 
l'association requérante a indiqué vouloir se désister de la requête ; l'avocat de la 
requérante l'a cependant contesté en indiquant que cette personne avait 
démissionné en février 1999 et qu'un nouveau président avait été élu. Faute de 
demande expresse du Gouvernement de radiation du rôle de la requête, il n'y a 
pas lieu d'examiner d'office si en droit interne le nouveau président élu peut 
valablement engager l'association requérante car, au vu des pièces produites par 
l'avocat de la requérante, la volonté de celle-ci de maintenir la requête est établie. 
Il n'y a donc pas lieu à radiation. 

2. Article 9: un organe ecclésial ou religieux peut, comme tel, exercer au nom de 
ses fidèles les droits garantis par cet article. L'abattage rituel, qui vise à fournir 
aux fidèles une viande provenant d'animaux abattus conformément aux 
prescriptions religieuses, relève du droit de manifester sa religion par 
l'accomplissement des rites au sens de cet article. En l'occurrence, en instituant 
une exception au principe de l'étourdissement préalable des animaux destinés à 
l 'abattage, pour autoriser l 'abattage rituel, le droit interne a concrétisé un 
engagement positif de l'Etat visant à assurer le respect effectif de la liberté de 
religion. Le fait de réserver aux seuls sacrificateurs habilités par des organismes 
religieux agréés la pratique de l'abattage rituel n'est pas en soi une ingérence dans 
la liberté de manifester sa religion. De plus, accorder l 'agrément à l'organisme le 
plus représentatif des communautés juives de France n'a pas porté atteinte à la 
liberté de la requérante de manifester sa religion. En l'espèce, il n'est pas établi 
que les fidèles membres de l'association requérante ne peuvent pas se procurer de 
la viande «glati », ni que la requérante ne pourrait leur en fournir en passant un 
accord avec l'ACIP, pour procéder à l 'abattage sous couvert de l 'agrément accordé 
à cette dernière. Le droit à la liberté religieuse ne saurait aller jusqu'à englober le 
droit de procéder personnellement à l 'abattage rituel et à la certification de la 
viande dès lors que l'organisme religieux et ses membres ne sont pas, en 
pratique, privés de la possibilité de se procurer et de manger une viande jugée 
par eux plus conforme à leurs prescriptions religieuses. Il en résulte que le refus 
d'agrément critiqué ne constitue pas une ingérence dans le droit de la requérante 
à la liberté de manifester sa religion. En tout état de cause, la mesure litigieuse, 
qui poursuit le but légitime de protection de la santé et de l'ordre publics, n'est pas 
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disproportionnée eu égard à la marge d'appréciation qu'il faut laisser à chaque 
Etat notamment pour ce qui est de l'établissement des délicats rapports avec les 
religions, et s'avère donc compatible avec l'article 9 § 2. 
Conclusion : non-violation (douze voix contre cinq). 
3. Article 14 combiné avec l'article 9 : les faits de l'espèce relèvent de l'article 9 et 
donc l'article 14 s'applique. Il ressort des constatations concernant l'effet limité de 
la mesure incriminée, lesquelles ont amené la Cour à conclure qu'il n'y avait pas eu 
ingérence dans le droit de la requérante de manifester sa religion, que la 
différence de traitement qui en est résultée est de faible portée. En outre, elle 
trouvait en l'espèce une justification objective et raisonnable. 
Conclusion : non-violation (dix voix contre sept). 

Jurisprudence citée par la Cour 

Marckx c. Belgique, arrêt du 13 juin 1979, série An" 31 
Manoussakis et autres c. Grèce, arrêt du 26 septembre 1996, Recueil des arrêts et 
décisions 1996-IV 
Kalaç c. Turquie, arrêt du 1 , r juillet 1997, Recueil 1997-IV 
Eglise catholique de La Canée c. Grèce, arrêt du 16 décembre 1997, Recueil 

1997-VIII 
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En l 'af fa ire Cha 'are S h a l o m V e T s e d e k c. F r a n c e , 
L a C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en u n e G r a n d e 

C h a m b r e composée des j u g e s dont le n o m s u i t : 
M M . L. WlLDHABER, président, 

J . - P . COSTA, 
L. FERRARI BRAVO, 
L. CAFLISCH, 
W . FUHRMANN, 
К. JUNGWIERT, 

Sir Nicolas BRATZA, 
M M . M . FISCHBACH, 

В. ZUPANCIC, 
M N U ' N . V A J I C , 
M . J . HEDIGAN, 
M M C S W . THOMASSEN, 

M . TSATSA-NlKOLOVSKA, 
M M . T . PANTÎRU, 

A . B . BAKA, 

E . LEVITS, 

K . TRAJA, 

ainsi q u e de M""' M . DE BoER-BuQUICCHIO, greffière adjointe, 

Après en avoir dé l ibéré en c h a m b r e du conseil le 8 d é c e m b r e 1999 et le 

31 m a i 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r , c o n f o r m é m e n t aux disposi t ions 

qu i s ' app l iqua ien t avan t l ' en t r ée e n v igueu r du Pro tocole n" 11 à la 

Conven t ion de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 

f o n d a m e n t a l e s (« la C o n v e n t i o n » ) ' , p a r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 6 m a r s 1999, puis p a r le 

g o u v e r n e m e n t français («le G o u v e r n e m e n t » ) le 30 m a r s 1999 

(ar t ic le 5 § 4 du Protocole n" 11 et anc iens ar t ic les 47 et 48 de la 

C o n v e n t i o n ) . 

2. A son or ig ine se t rouve u n e r e q u ê t e (n" 27417/95) d i r igée c o n t r e la 

R é p u b l i q u e f rançaise et d o n t u n e associa t ion de dro i t f rançais , 

l 'Associat ion cul tue l le i s raé l i te C h a ' a r e Sha lom Ve T s e d e k («la 

r e q u é r a n t e » ) , avait saisi la C o m m i s s i o n le 23 m a i 1995 en ve r tu de 

l ' anc ien ar t ic le 25 de la Conven t i on . La r e q u é r a n t e a l légua i t une 

violat ion de l 'ar t icle 9 de la C o n v e n t i o n en ra ison du refus des a u t o r i t é s 

1. Noil du greffe : le Protocole n" 11 est entré en vigueur le Г'г novembre 1998. 
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françaises de lui dé l ivrer l ' a g r é m e n t nécessa i re pour pouvoir accéde r aux 

aba t t o i r s en vue de p r a t i q u e r l ' a b a t t a g e r i tue l c o n f o r m é m e n t aux 

p resc r ip t ions re l ig ieuses u l t r a - o r t h o d o x e s de ses m e m b r e s . Elle a l légua i t 

é g a l e m e n t une viola t ion de l 'ar t ic le 14 de la C o n v e n t i o n , d a n s la m e s u r e 

où seule l 'Associat ion cons is tor ia le i s raé l i t e de Pa r i s ( « l ' A C I P » ) , 

associa t ion r e g r o u p a n t la g r a n d e major i t é des juifs de F r a n c e , avai t reçu 

l ' a g r é m e n t en ques t ion . 

3. La C o m m i s s i o n a déc la ré la r e q u ê t e recevable le 7 avril 1997. D a n s 

son r a p p o r t du 20 oc tobre 1998 (anc ien ar t ic le 31 de la C o n v e n t i o n ) 1 , elle 

formule l 'avis, p a r q u a t o r z e voix con t r e t rois , qu ' i l y a eu viola t ion de 

l 'ar t ic le 9, lu en combina i son avec l 'a r t ic le 14 e t , p a r q u i n z e voix c o n t r e 

d e u x , qu ' i l ne se posai t pas de ques t i on d i s t inc te sous l 'angle de l 'ar t icle 9 

pr is i so l émen t . 

4. Devan t la C o u r , la r e q u é r a n t e est r e p r é s e n t é e p a r M'" J . Mol in ié , 

avocat à la C o u r de cassa t ion et au Conse i l d 'E t a t . Le G o u v e r n e m e n t est 

r e p r é s e n t é pa r son a g e n t , M. R. A b r a h a m , d i r e c t e u r des affaires 

j u r i d i q u e s au min i s t è re des Affaires é t r a n g è r e s . 

5. Le 3 1 m a r s 1999, un collège de la C r a n d e C h a m b r e a décidé q u e 

l 'affaire devai t ê t r e e x a m i n é e p a r la G r a n d e C h a m b r e (ar t ic le 100 § 1 du 

r è g l e m e n t ) . 

6. Le G o u v e r n e m e n t a déposé un m é m o i r e , mais non la r e q u é r a n t e , 

qui a ind iqué se r é fé re r au r appor t de la C o m m i s s i o n . Des observa t ions 

ont é g a l e m e n t é té reçues le 15 oc tobre 1999 de M. le G r a n d Rabb in de 

F r a n c e , M. J . S i t ruk , et de l 'ACIP, q u e le p r é s iden t avai t au to r i sé s 

à i n t e rven i r d a n s la p r o c é d u r e écr i te (ar t ic les 36 § 2 de la C o n v e n t i o n et 

61 § 3 du r è g l e m e n t ) . 

7. Pa r u n e l e t t r e du 27 oc tobre 1999, p a r v e n u e au greffe le 

2 n o v e m b r e , le p r é s iden t de l 'associat ion r e q u é r a n t e , le r abb in David 

Bi t ton , ind iqua i t avoir m e s u r é , depu i s l ' i n t roduc t ion de la r e q u ê t e 

devan t la C o m m i s s i o n en ma i 1995, la g rave d é s o r g a n i s a t i o n qu i 

r i squa i t de se c r ée r p o u r le f o n c t i o n n e m e n t de la c o m m u n a u t é ju ive , ce 

qui l 'avait condui t à d é m i s s i o n n e r de son poste de p r é s i d e n t . Il ind iqua i t 

é g a l e m e n t q u ' a u c u n p ré s iden t n ' ayan t é té élu pour le r e m p l a c e r , il é ta i t 

en droi t de d e m a n d e r la r ad i a t i on p u r e et s imple de l 'affaire p e n d a n t e 

devan t la C o u r , avec d é s i s t e m e n t de t o u t e i n s t ance et ac t ion . C e t t e 

l e t t r e a é t é c o m m u n i q u é e le 5 n o v e m b r e au G o u v e r n e m e n t e t à 

l 'avocat m a n d a t é par l 'associat ion, M. Bi t ton é t a n t invité à p r o d u i r e , 

p a r r e t o u r du cour r i e r , copie du procès-verba l de la r éun ion du b u r e a u 

de l 'associat ion a u t o r i s a n t , c o n f o r m é m e n t aux s t a t u t s , le p r é s iden t à se 

dés i s t e r de l ' ins tance au n o m de l 'associa t ion. 

1. Noie du greffe : le rapport est disponible au greffe. 
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8. Le 22 n o v e m b r e 1999, l 'avocat de l 'associa t ion a fait p a r v e n i r un 

cou r r i e r d a n s lequel il ind ique q u e M. B i t ton a d é m i s s i o n n é de ses 

fonctions de p ré s iden t de l 'associat ion en février 1999, avec effet 

i m m é d i a t , q u ' u n a u t r e p r é s iden t a é t é élu pa r le conseil d ' a d m i n i s t r a t i o n 

et q u e l 'associat ion r e q u é r a n t e n ' e n t e n d n u l l e m e n t se dés i s t e r de sa 

r e q u ê t e . 

9. Le 24 n o v e m b r e 1999, M. Bi t ton , p a r fax envoyé su r le t é l écop ieur de 

l 'ACIP, a fait pa rven i r un procès-verbal du b u r e a u de l 'associat ion d a t é du 

15 n o v e m b r e conf i rman t le d é s i s t e m e n t . 

10. Le 26 n o v e m b r e 1999, l 'avocat de la r e q u é r a n t e a ind iqué q u e ce 

procès-verbal é ta i t u n faux, la p r é t e n d u e r éun ion du b u r e a u du 

15 n o v e m b r e n ' ayan t j a m a i s eu lieu, q u e le s ec ré t a i r e g é n é r a l et le 

t r é s o r i e r Figurant s u r ledit procès-verba l é t a i e n t i nconnus de 

l 'associat ion, dont ils n 'ont j a m a i s é té m e m b r e s . L 'avocat a é g a l e m e n t 

p rodui t copie de la l e t t r e de démiss ion de M . Bi t ton , d a t é e du 26 février 

1999, copie du procès-verbal du conseil d ' a d m i n i s t r a t i o n du 2 m a r s 1999 

é l i sant le nouveau p ré s iden t , M. N. Be t i to , ainsi que copie de la feuille de 

p r é s e n c e é m a r g é e pa r les p a r t i c i p a n t s . 

11. Il est à n o t e r q u e , r é g u l i è r e m e n t in formé, le G o u v e r n e m e n t n 'a pas 

souha i t é faire de c o m m e n t a i r e s . 

12. U n e aud ience s'est dé rou l ée en public au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 8 d é c e m b r e 1999. 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . J . - F . DOBELLE, d i r e c t e u r adjoint des affaires j u r i d i q u e s 

au m i n i s t è r e des Affaires é t r a n g è r e s , agent, 

D. HOUGUET, adjoint au sous -d i rec teu r d u c o n t e n t i e u x et 

des affaires j u r i d i q u e s au m i n i s t è r e de l ' I n t é r i eu r , conseil, 

P. LE CARPENTIER, chef d u b u r e a u d e s cu l tes 

au m i n i s t è r e de l ' I n t é r i eu r , 

P . BOUSSAROQUE, consei l ler de t r i buna l a d m i n i s t r a t i f 

d é t a c h é à la d i rec t ion des affaires j u r i d i q u e s 

du m i n i s t è r e des Affaires é t r a n g è r e s , conseillers ; 

- pour la requérante 

M " J . MOLINIÉ, avocat au Consei l d ' E t a t 

et à la C o u r de cassa t ion , conseil, 

F. MOLINIÉ, avocat au b a r r e a u de Par i s , conseiller. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M' J . Molinié p o u r la 

r e q u é r a n t e et M. Dobel le pour le G o u v e r n e m e n t . 
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E N F A I T 

L LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. C o n t e x t e d e l 'a f fa ire 

/. L'abattage rituel 

13. La c a c h e r o u t e est l ' ensemble des lois ju ives d é t e r m i n a n t les 

a l i m e n t s qui p e u v e n t ou ne peuven t pas ê t r e m a n g é s et qu i Fixe la façon 

de les p r é p a r e r . Les g r a n d s pr inc ipes de l ' a l imen ta t ion cashe r Figurent 

d a n s la T o r a h , le Livre sa in t formé pa r les cinq p r e m i e r s livres de la 

Bible, le P e n t a t e u q u e , qui c o m p r e n d la G e n è s e , l 'Exode, le Lévi t ique , les 

N o m b r e s et le D e u t é r o n o m e . 

14. A la c r éa t i on du m o n d e , seuls les v é g é t a u x deva ien t c o n s t i t u e r la 

n o u r r i t u r e de l ' h o m m e (Gn , I, 29) . La c o n s o m m a t i o n de v iande n ' a é t é 

au to r i s ée q u ' a p r è s le dé luge (Gn , IX , 3) et sous des condi t ions t r è s 

s t r ic tes . Ainsi , la T o r a h a édicté u n e in te rd ic t ion abso lue de c o n s o m m e r 

du sang , car il est le suppor t de la vie et il ne faut pas a b s o r b e r la vie avec la 

cha i r ma i s r é p a n d r e le s a n g à t e r r e , c o m m e de l 'eau (Dt , XI I , 23 et 24) . 

En o u t r e , c e r t a i n s a n i m a u x sont cons idérés c o m m e i m p u r s et c e r t a i n e s 

p a r t i e s d ' a n i m a u x sont é g a l e m e n t i n t e rd i t e s à la c o n s o m m a t i o n 

h u m a i n e . 

15. Ainsi , p a r m i les q u a d r u p è d e s , seuls sont au to r i sé s les fissipèdes qui 

sont auss i des r u m i n a n t s , ce qui exclut les sol ipèdes c o m m e le cheval et le 

c h a m e a u et les q u a d r u p è d e s non r u m i n a n t s c o m m e le porc ou le lapin (Lv, 

XI , D t , X I V ) . P a r m i les espèces a q u a t i q u e s , seuls les a n i m a u x à nageo i r e s 

et à écail les sont au to r i s é s , exc luan t tous les c rus t acés , coqui l lages et 

fruits de m e r . En ce qu i conce rne les a n i m a u x a é r i e n s , seuls peuven t ê t r e 

m a n g é s les o iseaux non ca rnas s i e r s , c o m m e les volailles g ran ivores de 

basse -cour e t c e r t a i n e s e spèces d e gibier . Les insec tes et r ep t i l e s sont 

t o t a l e m e n t i n t e rd i t s . 

16. La T o r a h (Lv, VII , 26-27 et XVII , 10-14) in t e rd i t la c o n s o m m a t i o n 

du s a n g des m a m m i f è r e s et des o i seaux au to r i s é s , et l ' a b a t t a g e doit avoir 

lieu selon la « m a n i è r e p resc r i t e pa r l ' E t e r n e l » (Dt , XI I , 21). Il est in te rd i t 

de m a n g e r de la v iande p r o v e n a n t d ' a n i m a u x m o r t s de mor t n a t u r e l l e ou 

tués p a r d ' a u t r e s a n i m a u x (Dt , XIV, 21) . Il est é g a l e m e n t in t e rd i t de 

m a n g e r de la v i ande p r o v e n a n t d 'un an ima l p r é s e n t a n t u n e m a l a d i e ou 

un défau t a u m o m e n t de l ' a b a t t a g e (Nb, XI , 22). Il faut m a n g e r et 

p r é p a r e r s é p a r é m e n t , d a n s et avec des us tens i les s épa ré s , la v iande et les 

p r o d u i t s de ce t t e v iande (lait , c r è m e , b e u r r e , pa r e x e m p l e ) pa rce que la 

T o r a h prescr i t qu ' i l ne faut pas cu i re le chev reau d a n s le lait de sa m è r e 

(Ex, X X I I , D t , XIV, 21) . 
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17. En vue de r e spec t e r tous les i n t e rd i t s f igurant d a n s la T o r a h , les 

c o m m e n t a t e u r s u l t é r i eu r s , dépos i t a i r e s d a n s u n p r e m i e r t e m p s de la 

t r ad i t i on ora le puis r é d a c t e u r s d 'un e n s e m b l e encyc lopédique de 

c o m m e n t a i r e s - le T a l m u d - , ont édic té des règles t rès dé ta i l l ées 

n o t a m m e n t en ce qu i conce rne la m é t h o d e d ' a b a t t a g e à ut i l iser . 

18. Le respec t des règ les énoncées ci-dessus en ce qu i c o n c e r n e la 

c o n s o m m a t i o n de la v iande impose en effet des moda l i t é s d ' a b a t t a g e 

pa r t i cu l i è re s . La religion ju ive faisant défense de c o n s o m m e r la m o i n d r e 

q u a n t i t é de sang , les a n i m a u x doivent ê t r e , a p r è s une bénéd ic t ion , 

égorgés e t , plus p r é c i s é m e n t , t ué s d ' un seul t ra i t d ' u n c o u t e a u 

e x t r ê m e m e n t effilé afin d ' a s s u r e r u n e c o u p u r e i m m é d i a t e , n e t t e et 

profonde de la t r a c h é e et de l 'œsophage ainsi que des a r t è r e s ca ro t ides et 

de la veine j u g u l a i r e , p o u r q u e le m a x i m u m de s ang s 'écoule. La v iande 

doi t e n s u i t e faire l 'objet d ' un t r e m p a g e et d ' u n sa lage , tou jours pour 

en lever t o u t e t r ace de sang . En ce qu i conce rne c e r t a i n s o r g a n e s , c o m m e 

le foie, ils doivent ê t r e gril lés p o u r en enlever le sang . C e r t a i n e s pa r t i e s , 

c o m m e le ner f sc ia t ique et les va i s seaux sangu ins ou la gra isse e n t o u r a n t 

les o r g a n e s v i t aux , doivent i m p é r a t i v e m e n t ê t r e en levées . 

19. En o u t r e , i m m é d i a t e m e n t ap rè s l ' a b a t t a g e , l ' an imal doit ê t r e 

e x a m i n é afin d'y déce le r t o u t e m a l a d i e ou tou t e a n o m a l i e dont il 

p o u r r a i t ê t r e affecté et , en cas de m o i n d r e d o u t e à cet égard , la b ê t e est 

déc la rée i m p r o p r e à la c o n s o m m a t i o n . L ' a b a t t a g e r i tue l - la chehitah - ne 

peu t ê t r e p r a t i q u é q u e p a r un sacr i f ica teur - le chohet - qui doit ê t r e u n 

h o m m e pieux d ' une mora l i t é pa r fa i t e et d ' une h o n n ê t e t é s c rupu leuse . 

Enfin, j u s q u ' à son débi t , la v i ande doit faire l 'objet d ' un cont rô le p a r u n 

survei l lant r i tue l . La capac i t é c o m m e la v e r t u des sacr i f ica teurs et des 

surve i l lan ts r i tue ls font l 'objet de l ' appréc ia t ion p e r m a n e n t e d ' une 

a u t o r i t é re l ig ieuse . P o u r g a r a n t i r aux c o n s o m m a t e u r s u n e v iande 

a b a t t u e selon les p resc r ip t ions de la loi ju ive , l ' au tor i t é re l ig ieuse la 

cert if ie « c a s h e r » . C e t t e cer t i f ica t ion d o n n e lieu à la pe r cep t i on d 'une 

t axe d i t e t axe d ' a b a t t a g e ou t axe r a b b i n i q u e . 

20. En F r a n c e , c o m m e d a n s b e a u c o u p de pays e u r o p é e n s , l ' aba t t age 

r i tue l exigé p a r la rel igion ju ive , et auss i pa r la rel igion m u s u l m a n e , va à 

l ' encon t re du pr inc ipe selon lequel l ' an imal à a b a t t r e doi t , ap rès 

immobi l i s a t ion , ê t r e p r é a l a b l e m e n t é t o u r d i , c 'es t -à-di re p longé d a n s un 

é t a t d ' inconscience où il est m a i n t e n u j u s q u ' à i n t e rven t ion de la m o r t , pour 

lui évi ter t ou t e souffrance. L ' a b a t t a g e r i tue l est n é a n m o i n s au to r i sé par la 

loi f rançaise c o m m e pa r la C o n v e n t i o n e u r o p é e n n e du Consei l de l 'Europe 

su r la p ro t ec t i on des a n i m a u x d ' a b a t t a g e de 1979 et la d i rec t ive e u r o p é e n n e 

du 22 d é c e m b r e 1993 (voir infra, « Le dro i t et la p r a t i q u e p e r t i n e n t s » ) . 

21 . L ' a b a t t a g e r i tue l d ' a n i m a u x est r é g l e m e n t é , en droi t f rançais , pa r 

le déc re t n" 80-791 du I e r oc tobre 1980 pris pour l ' appl ica t ion de 

l 'a r t ic le 276 du code r u r a l , modiFié p a r le d é c r e t n" 81-606 d u 18 m a i 

1981. Aux t e r m e s de l 'ar t icle 10 du déc re t : 
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«Il est interdit de procéder à un abattage en dehors d'un abattoir. (...), l 'abattage 

rituel ne peut être effectué que par des sacrificateurs habilites par des organismes 

religieux agréés, sur proposition du ministre de l ' intérieur, par le ministre de 

l 'agriculture. Les sacrificateurs doivent être en mesure de justifier de cette habilitation. 

Les organismes agréés mentionnés à l'alinéa précédent doivent faire connaître au 

ministre de l 'agriculture le nom des personnes habilitées et de celles auxquelles 

l'habilitation a été retirée. Si aucun organisme religieux n'a été agréé, le préfet du 

département dans lequel est situé l'abattoir utilisé pour l 'abattage rituel peut accorder 

des autorisations individuelles.» 

2. I. 'Association consistoriale Israélite de Paris 

22. Le l " j u i l l e t 1982, l ' a g r é m e n t nécessa i re p o u r pouvoir hab i l i t e r des 

sacr i f ica teurs fut d o n n é à la seule commiss ion r abb in ique in te r ­

c o m m u n a u t a i r e , qui d é p e n d de l 'Associat ion cons is tor ia le i s raé l i te de 

Pa r i s ( « l ' A C I P » ) . Celle-ci es t une é m a n a t i o n du Cons i s to i re cen t ra l , 

i n s t i t u t ion c r éée p a r d é c r e t impé r i a l du 17 m a r s 1808 pa r Napo léon I e r 

pour a d m i n i s t r e r le cu l te i s raé l i te en F r a n c e . A la su i te de la s épa ra t i on 

des Eglises et de l 'Eta t en 1905, les c o m m u n a u t é s ju ives de F r a n c e , qui 

to ta l i sen t environ 700 000 fidèles, se sont cons t i t uées en associa t ions 

cu l tue l les i s raé l i tes (voir, infra, «Le dro i t et la p r a t i q u e p e r t i n e n t s » ) et se 

sont r e g r o u p é e s au sein d e l 'Union des c o m m u n a u t é s ju ives de F r a n c e en 

g a r d a n t la d é n o m i n a t i o n de Cons i s to i re cen t r a l . 

23 . A u x t e r m e s de l 'ar t ic le p r e m i e r de ses s t a t u t s , le Cons i s to i r e 

c en t r a l a p o u r objet de pourvoi r a u x i n t é r ê t s g é n é r a u x du cu l t e i s raé l i te , 

de veil ler à la l iber té nécessa i re à son exerc ice , de dé f end re les droi t s des 

c o m m u n a u t é s et d ' a s s u r e r la fondat ion , le m a i n t i e n et le d é v e l o p p e m e n t 

d e s ins t i tu t ions et services c o m m u n s aux o r g a n i s m e s a d h é r e n t s . Il a 

é g a l e m e n t p o u r objet de s a u v e g a r d e r l ' i ndépendance et la d ign i té des 

min i s t r e s du cu l te , d ' a s s u r e r la p e r m a n e n c e de la fonction de g r a n d 

r abb in de F r a n c e , de favoriser le r e c r u t e m e n t des m i n i s t r e s du cul te en 

a s s u r a n t le f o n c t i o n n e m e n t du s é m i n a i r e i s raé l i te de F r a n c e et de veiller, 

p a r des r è g l e m e n t s g é n é r a u x appl icables à tous les o r g a n i s m e s a d h é r e n t s , 

au m a i n t i e n de l 'union, de la discipl ine, du bon o rd re d a n s l 'exercice du 

cu l t e . Il r e p r é s e n t e les i n t é r ê t s g é n é r a u x du j u d a ï s m e f rançais et a p o u r 

miss ion de m a i n t e n i r et p r é s e r v e r ses liens sp i r i tue l s avec I s raë l et les 

c o m m u n a u t é s ju ives du m o n d e . 

24. Le Cons i s to i re r e g r o u p e les c o m m u n a u t é s r e p r é s e n t a n t la p l u p a r t 

des g r a n d s c o u r a n t s du j u d a ï s m e , à l ' except ion des l i bé raux , qu i e s t i m e n t 

q u e la T o r a h doit ê t r e i n t e r p r é t é e à la l u m i è r e des condi t ions de vie 

d ' au jou rd ' hu i , et des u l t r a - o r t h o d o x e s , qu i p l a iden t au co n t r a i r e p o u r 

u n e i n t e r p r é t a t i o n s t r ic te des lois de la T o r a h . 

25. La commiss ion r a b b i n i q u e i n t e r c o m m u n a u t a i r e est composée du 

g r a n d r abb in de Par i s , de l 'ACIP, don t le siège est rue Sa in t -Georges à 
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Par i s , du r abb in de la c o m m u n a u t é o r thodoxe de la rue Pavée , du rabb in 

de la c o m m u n a u t é i s raé l i te de s t r ic te obse rvance et du r abb in de la 

c o m m u n a u t é t r ad i t i ona l i s t e de la r u e de Mon tev ideo . C ' e s t à la 

commiss ion r a b b i n i q u e i n t e r c o m m u n a u t a i r e qu ' i l a p p a r t i e n t de dél ivrer 

les hab i l i t a t ions nécessa i res à l ' ob ten t ion d ' u n e c a r t e d 'accès aux 

a b a t t o i r s . Le t r i b u n a l r a b b i n i q u e ou Be th -Din , qu i s t a t u e en m a t i è r e de 

droi t re l ig ieux ( m a r i a g e , d ivorce , convers ion) , supervise l 'observance des 

règles a l i m e n t a i r e s et a s s u r e , q u a n t à lui, l ' inves t i tu re et le cont rô le des 

sacr i f ica teurs et surve i l lan ts r i tue l s sa la r iés du Cons i s to i r e . 

26. L 'a r t i c le 2 de la loi d e 1905 d i sposan t q u e la R é p u b l i q u e ne 

r econna î t , ne sa la r ie ni ne s u b v e n t i o n n e a u c u n cul te (à l ' except ion des 

t rois d é p a r t e m e n t s conco rda t a i r e s du Bas-Rhin , du H a u t - R h i n et de la 

Mose l l e ) , les sources de r evenus de t ou t e s les associa t ions cu l tue l les en 

F r a n c e , que l le que soit la re l igion cons idé rée , p rov i ennen t des 

co t i sa t ions , dons et l ibéra l i tés des Fidèles. D ' a p r è s le G o u v e r n e m e n t , en 

ce qui conce rne le Cons i s to i re c e n t r a l , envi ron la moi t ié des ressources 

p rov i ennen t de la pe rcep t ion de la t axe d ' a b a t t a g e , qu i se ra i t d ' un 

m o n t a n t d ' envi ron 8 francs français (FRF) p a r kilo de v iande bovine 

commerc i a l i s ée . 

3. L'association cultuelle Cha 'are Shalom Ve Tsedek 

27. L 'associa t ion cu l tue l le C h a ' a r e Sha lom Ve T s e d e k est une 

associa t ion déc la rée le 16 j u i n 1986 don t le siège est à Pa r i s , r u e Amelo t . 

Aux t e r m e s d e ses s t a t u t s , l 'associat ion r e q u é r a n t e « a p o u r but 

d ' o rgan i se r , de subveni r , de favoriser, de re lancer , d ' a ider , de diffuser, de 

f inancer , en F r a n c e , u n cu l te publ ic is raél i te a insi q u e t o u t e s act ivi tés 

a n n e x e s ou connexes d ' o r d r e re l ig ieux pouvan t , d i r e c t e m e n t ou 

i n d i r e c t e m e n t , favoriser le bu t qu 'e l l e poursu i t . Elle s 'efforcera de 

c o o r d o n n e r les ac t ions sp i r i tue l les des a u t r e s associa t ions cul tue l les 

i s raé l i tes e t , n o t a m m e n t , celles qu i ont pour objet de favoriser la 

p r a t i q u e de la c a c h e r o u t e . Elle a ide ra la p r o m o t i o n et la c r éa t i on de 

t ou t e s act ivi tés d ' o rd re social, éducatif , cu l t u r e l et sp i r i tue l d a n s la 

m e s u r e de ses moyens et a p p o r t e r a a ide et sou t ien t a n t m o r a l que 

m a t é r i e l aux famil les d é s h é r i t é e s ou m o m e n t a n é m e n t en difficulté de la 

c o m m u n a u t é ». 

28. L 'assoc ia t ion C h a ' a r e Sha lom Ve T s e d e k c o m p t e à ce j o u r six cen ts 

co t i san t s et envi ron q u a r a n t e mille fidèles p a r m i lesquels c e r t a i n s gè r en t , 

a u to ta l , vingt bouche r i e s , neuf r e s t a u r a n t s et cinq t r a i t e u r s p o u r la seule 

région pa r i s i enne . En o u t r e , elle d ispose , en rég ion pa r i s i enne , à Lyon et à 

Marse i l l e , de plus de q u a t r e - v i n g t s poin ts de ven t e de surge lés . 

29. L 'assoc ia t ion éd i t e des c a l e n d r i e r s r i t ue l s , d ispose d ' u n Kollel 

( cen t re d ' é t u d e s pour j e u n e s rabb ins ) et de deux c e n t r e s d ' é t u d e d e la 

T o r a h , a insi q u e de d e u x synagogues , à Par i s et à Sarcel les . Elle est 
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a d m i n i s t r é e p a r u n comi t é r abb in ique qu i a c o m p é t e n c e exclusive pour 

t o u t e décis ion re l ig ieuse et qu i est composé de g r a n d s r abb ins , de r abb ins , 

de pe r sonna l i t é s re l ig ieuses , de sacr i f ica teurs et de surve i l l an t s r i tue l s . 

30. A l 'or igine, l 'associat ion r e q u é r a n t e est née d ' u n e scission au sein 

du Cons i s to i r e c en t r a l i s raé l i te de Par i s . Elle co r re spond à un cou ran t 

m i n o r i t a i r e qu i se c a r a c t é r i s e p a r la volonté de ses m e m b r e s d ' e x e r c e r 

leur rel igion d a n s la plus s t r ic te o r thodox ie . En par t i cu l i e r , l 'associat ion 

r e q u é r a n t e veut p r a t i q u e r l ' a b a t t a g e r i tue l selon des m o d a l i t é s plus 

s t r ic tes q u e celles employées p a r les sacr i f ica teurs habi l i t és p a r le 

Cons i s to i re c e n t r a l de Pa r i s en ce qu i conce rne le cont rô le post mortem des 

a n i m a u x pour y déce le r t o u t e t r ace de m a l a d i e ou d ' a n o m a l i e . 

31 . En effet, les p resc r ip t ions c o n c e r n a n t la v iande cashe r , qu i sont 

issues du Lévi t ique , ont é té codifiées d a n s un recuei l , le Choulhan Haroukh 

(«La tab le d re s sée» ) , r éd igé p a r le r abb in J o s e p h C a r o (1488-1575), qui se 

m o n t r e e x t r ê m e m e n t sévère q u a n t aux p resc r ip t ions à observer . 

Toute fo i s , c e r t a i n s c o m m e n t a t e u r s u l t é r i e u r s on t accep té des 

p resc r ip t ions moins sévères , n o t a m m e n t en ce qui conce rne l ' e x a m e n post 

mortem des p o u m o n s . Mais un ce r t a in n o m b r e de ju i fs o r thodoxes , 

n o t a m m e n t ceux cpti a p p a r t i e n n e n t aux c o m m u n a u t é s sé fa rades 

o r ig ina i res d 'Afr ique du Nord , don t les m e m b r e s de l 'associat ion 

r e q u é r a n t e , veu len t m a n g e r de la v iande a b a t t u e su ivant les 

p resc r ip t ions les plus r i gou reuse s du Choulhan Haroukh ; c 'est de la v iande 

di te «g/att», qui signifie lisse en yiddish. 

32. P o u r pouvoir ê t r e «glatt», il faut q u e l ' an imal a b a t t u ne p r é s e n t e 

a u c u n e i m p u r e t é , c 'es t -à-di re a u c u n e t race d ' u n e m a l a d i e a n t é r i e u r e , 

n o t a m m e n t au niveau des p o u m o n s . En par t i cu l i e r , il ne doi t y avoir 

a u c u n filament e n t r e la p lèvre et le p o u m o n de l ' an imal . C e t t e ex igence 

de p u r e t é conce rne e s s e n t i e l l e m e n t la v iande p r o v e n a n t des ovins et des 

bovins a d u l t e s , qu i sont les p lus suscep t ib les d 'avoi r c o n t r a c t é u n e m a l a d i e 

au cours de l eu r ex i s tence . O r , selon la r e q u é r a n t e , les sacr i f ica teurs 

placés sous l ' au to r i t é du Be th -Din , le t r i buna l r abb in ique d é p e n d a n t de 

l 'ACIP, seule à bénéf ic ier depu i s le 1" j u i l l e t 1982 de l ' a g r é m e n t du 

m i n i s t r e de l 'Agr icu l tu re , ne p r a t i q u e n t plus a c t u e l l e m e n t de m a n i è r e 

approfondie cet e x a m e n des p o u m o n s et sont moins ex igean t s sur la 

p u r e t é et la p r é s e n c e de filaments, de so r te q u e , pour la r e q u é r a n t e , les 

boucher i e s v e n d a n t de la v iande cert i f iée « c a s h e r » p a r les soins de l 'ACIP 

v e n d e n t u n e v iande q u e ses a d h é r e n t s cons idè ren t i m p u r e et de ce fait 

i m p r o p r e à la c o n s o m m a t i o n . 

33 . Selon la r e q u é r a n t e , elle se ve r r a i t donc d a n s l 'obl igat ion, p o u r 

pouvoir m e t t r e à la d isposi t ion de ses fidèles de la v iande c a s h e r «glatt», 

de p r a t i q u e r l ' a b a t t a g e de façon i l légale ou de s ' approv is ionner en 

Be lg ique . 

34. Le G o u v e r n e m e n t , p o u r sa p a r t , p rodui t u n e a t t e s t a t i o n du g r a n d 

rabb in de F r a n c e selon laque l le il ex is te des boucher i e s re levan t du 
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Cons i s to i re d a n s lesquel les les m e m b r e s de l 'associat ion C h a ' a r e Sha lom 

p e u v e n t se p r o c u r e r de la v iande «glatt». En o u t r e , d ' a p r è s les chiffres 

fournis p a r le G o u v e r n e m e n t , l ' associa t ion r e q u é r a n t e , qu i emplo ie neuf 

sa la r iés dont six sacr i f ica teurs , a u r a i t réa l i sé , et ce m a l g r é le refus 

d ' a u t o r i s a t i o n de p r a t i q u e r l ' a b a t t a g e , un chiffre d 'affaires de 

4 9 0 0 000 F R F en 1993, dont plus de 3 800 000 F R F au t i t r e de la taxe 

d ' a b a t t a g e . En 1994, ce chiffre d 'affaires a u r a i t é t é de 4 600 000 F R F dont 

3 700 000 F R F au t i t r e de la t axe d ' a b a t t a g e et , en 1995, les r e c e t t e s au 

t i t r e de l ' a b a t t a g e se s e r a i en t élevées à plus de 4 000 000 F R F . En effet, 

les p r é l è v e m e n t s opé rés p a r l 'associat ion r e q u é r a n t e au t i t r e de la t axe 

d ' a b a t t a g e s 'é lèvent à 4 F R F p a r kilo de v iande ca she r commerc i a l i s ée . 

B. L e s p r o c é d u r e s à F o r i g i n e d e la r e q u ê t e 

1. Première procédure 

35. E n t r e 1984 et 1985, l 'associat ion r e q u é r a n t e , déc l a r ée à l ' époque 

s i m p l e m e n t c o m m e associa t ion cu l tu re l l e (et non pas cu l tue l le ) , avait 

cert if ié c a she r «.glatt» la v iande v e n d u e d a n s les boucher i e s de ses 

a d h é r e n t s , qu 'e l le soit i m p o r t é e de Be lg ique ou p r o v e n a n t d ' a n i m a u x 

a b a t t u s en F r a n c e selon ses p r o p r e s p resc r ip t ions re l ig ieuses , donc sans 

cer t i f ica t ion du Be th -Din de Pa r i s . Elle fut a lors ass ignée en j u s t i c e pa r 

l 'ACIP p o u r t r o m p e r i e su r la m a r c h a n d i s e pour avoir f r a u d u l e u s e m e n t 

apposé le label « c a s h e r » sur la v i ande v e n d u e . 

L 'ac t ion de l 'ACIP fut toutefois r e j e t ée p a r un a r r ê t de la cour d ' appe l 

de Pa r i s du 1" oc tobre 1987, conf i rmé par la sui te pa r la C o u r de cassa t ion , 

au mot i f que la loi de 1905 sur la s é p a r a t i o n des Eglises et de l 'Eta t 

in te rd i sa i t aux t r i b u n a u x de se p r o n o n c e r sur le pouvoir q u ' a u r a i t , ou 

non, une associa t ion re l ig ieuse tel le q u e la r e q u é r a n t e de g a r a n t i r la 

qua l i t é c a s h e r des v iandes mises en v e n t e . La cour d ' appe l releva en 

r evanche qu ' i l n ' é t a i t pas con t e s t é q u e la r e q u é r a n t e avai t r e s p e c t é les 

règles s t r ic tes p r é s idan t à l ' aba t t age et à la survei l lance r i tue l s . 

2. Deuxième procédure 

36. Le 11 février 1987, la r e q u é r a n t e d e m a n d a au m i n i s t r e de 

l ' I n t é r i eu r de p ropose r son a g r é m e n t en vue de la p r a t i q u e de l ' aba t t age 

r i tue l . C e t t e d e m a n d e fut re je tée pa r une décision du 7 ma i 1987 au mot i f 

q u e l 'associa t ion ne possédai t pas u n e r e p r é s e n t a t i v i t é suff isante au sein 

de la c o m m u n a u t é i s raé l i te f rançaise et ne cons t i t ua i t pas u n e associat ion 

cu l tue l le au sens du t i t re IV de la loi du 9 d é c e m b r e 1905 sur la s épa ra t i on 

des Eglises et de l 'E ta t . 

37. La r e q u é r a n t e défé ra ce t t e décis ion à la c en s u re du t r ibuna l 

a d m i n i s t r a t i f de Pa r i s p o u r violat ion, n o t a m m e n t , de la l iber té de 
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rel igion g a r a n t i e t a n t p a r l ' a r t ic le p r e m i e r de la loi du 9 d é c e m b r e 1905 

sur la s é p a r a t i o n des Eglises et de l 'E ta t q u e p a r l 'ar t ic le 9 de la 

C o n v e n t i o n e u r o p é e n n e des Dro i t s de l ' H o m m e . 

38. Le 28 ju in 1989, le t r i buna l a d m i n i s t r a t i f de Par i s r e j e t a le r ecour s 

de l 'associat ion aux motifs q u e : 

«( . . . ) 

Considérant que la décision at taquée est motivée par l'insuffisante représentativité 

de cette association au sein de la communauté israélite, et par l'affirmation qu'elle ne 

constitue pas une association cultuelle au sens du titre IV de la loi du 9 décembre 1905; 

que le ministre de l 'intérieur a ainsi entendu contester à l'association le caractère d'un 

organisme religieux entrant dans le champ d'application des dispositions précitées; 

Considérant que si l'article 1" de ses statuts qualifie la requérante d'association 

cultuelle régie par les dispositions de la loi du 9 décembre 1905, (...) [la requérante] ne 

démontre nullement, en l'état de l'instruction, qu'elle subvient ou constitue l 'émanation 

d'une association subvenant aux frais, à l 'entretien et à l'exercice public du culte 

israélite; que la circonstance qu'elle assure la mise à disposition de viande casher en 

vue de la vente dans plus de vingt boucheries de détail et de quatre-vingts points de 

vente de produits surgelés ne sulfit pas à lui conférer le caractère d'organisme 

religieux susceptible d'être proposé par le ministre de l 'intérieur à l 'agrément du 

ministre de l 'agriculture (...) ; que le ministre de l 'intérieur a donc pu prendre la 

décision at taquée, sans commettre d 'erreur de fait, d 'erreur de droit ou d'erreur 

manifeste d'appréciation, ni, dès lors qu'il s'est borné à vérifier, dans un souci d'ordre 

public et par application des dispositions précitées, la qualité de l'organisme 

demandeur, porter atteinte à la liberté des cultes; 

Considérant, enfin, qu'il n'est pas établi que la décision du ministre reposerait sur un 

motif é t ranger aux nécessités de l'ordre public, et procéderait d'une volonté de réserver 

le bénéfice de l 'agrément au seul organisme religieux israélite qui en est titulaire (...) » 

39. La r e q u é r a n t e in t e r j e t a appe l de ce j u g e m e n t devan t le Consei l 

d ' E t a t . Pa r un a r r ê t en d a t e du 25 n o v e m b r e 1994, le Conse i l d 'E ta t 

r e j e t a le r ecour s a u x motifs q u e : 

« ( . . . ) 

Considérant (...) qu'il ne ressort pas des pièces du dossier que l'association cultuelle 

israélite Cha 'are Shalom Ve Tsedek, qui n'organise pas de célébration et ne dispense 

aucun enseignement, présente, en raison de ses activités, le caractère d'un «organisme 

religieux» au sens de l'article 10 (...) du décret du 1" octobre 1980; que, par suite, en 

refusant de la proposer à l 'agrément du ministre de l 'agriculture, le ministre de 

l ' intérieur n'a pas commis d 'erreur de droit et a suffisamment motivé sa décision ; 

Considérant [enfin] qu'en prenant la décision litigieuse, le ministre de l 'intérieur n'a 

lait qu'user des pouvoirs qui lui ont été conférés par les dispositions précitées afin que 

l 'abattage rituel des animaux soit effectué dans des conditions conformes à l'ordre 

public, à la salubrité et au respect des libertés publiques; qu'ainsi l'association 

requérante n'est pas fondée à soutenir que le ministre s'est immiscé dans le 

fonctionnement d'un organisme religieux, ni qu'il a porté at teinte à la liberté de 

religion garantie notamment par la déclaration des droits de l 'homme et du citoyen et 

la convention européenne de sauvegarde des droits de l 'Homme; (...) » 



ARRÊT CHA'ARE S HALO M VE TSEDEK c. FRANCE 211 

3. Troisième procédure 

40. P a r a l l è l e m e n t à sa d e m a n d e d ' a g r é m e n t en t a n t q u ' o r g a n i s m e 

re l ig ieux du 11 février 1987, la r e q u é r a n t e avait p r é s e n t é le m ê m e j o u r 

au préfet du d é p a r t e m e n t des Deux-Sèvres u n e d e m a n d e d ' au to r i s a t i on 

spécif ique d ' a b a t t a g e d a n s un é t a b l i s s e m e n t de ce d é p a r t e m e n t pour le 

c o m p t e individuel de trois sacr i f ica teurs m e m b r e s de l ' associa t ion et 

habi l i t és p a r celle-ci. 

4 1 . P a r une décision du 29 avril 1987, le préfe t re je ta la d e m a n d e aux 

motifs que l 'ar t icle 10, a l inéa 3, du déc re t n" 80-791 du 1 e r oc tobre 1980 ne 

conférai t aux préfe ts le pouvoir d ' au to r i s e r des sacr i f ica teurs individuels 

q u e d a n s la seule hypo thèse où a u c u n o r g a n i s m e re l ig ieux n 'ava i t été 

a g r é é dans la rel igion cons idé rée et qu ' i l é ta i t cons t an t que la 

commiss ion r a b b i n i q u e i n t e r c o m m u n a u t a i r e de l ' a b a t t a g e r i tue l avait 

reçu l ' a g r é m e n t don t il s 'agissai t . 

42. La r e q u é r a n t e r ecou ru t c o n t r e ce t t e décis ion devan t le t r i buna l 

a d m i n i s t r a t i f de Po i t i e r s . 

43 . Pa r un j u g e m e n t du 10 oc tobre 1990, le t r i b u n a l a d m i n i s t r a t i f de 

Poi t ie rs re je ta le r ecour s en a n n u l a t i o n de la décis ion p ré fec to ra le aux 

motifs su ivan ts : 

,< ( . . . ) 

Considérant qu'il résulte de l'instruction, et qu'il n'est pas contesté, que par une 

décision en date du 1" juillet 1982, le ministre de l'agriculture a, sur le fondement du 

2ème alinéa de l'article 10 du décret précité du T' octobre 1980, agréé la «commission 

rabbinique intercommunautaire » pour désigner des sacrificateurs habilités à procéder à 

des abattages rituels imposés par la religion israélite; que l'existence de cet agrément 

s'oppose à ce que les préfets puissent, sur le fondement du 4ème alinéa dudit article, 

délivrer des autorisations individuelles de procéder à des abattages rituels à des 

personnes ou institutions appartenant à la religion dont il s'agit; qu'il est constant, 

notamment au regard de l'article 2 de ses statuts , que l'association culturelle «Cha 'are 

Shalom Ve Tsedek » se réclame de la religion israélite ; que, par suite, et alors même que 

cette association ne reconnaîtrait pas pour des motifs religieux l 'autorité de la 

«Commission Rabbinique intercommunautaire», la demande individuelle qu'elle avait 

formulée en vue d'être autorisée par dérogation à procéder à des abattages rituels dans 

un abattoir des Deux-Sèvres, ne pouvait qu 'être rejetée ; qu'ainsi, en faisant application, 

par la décision de refus en date du 29 avril 1987, de ce dispositif légal qui s'imposait à lui 

sans s'immiscer dans des dissensions internes à la religion israélite, le préfet des Deux-

Sèvres n'a méconnu ni le principe d'égalité entre les administrés, ni le principe du libre 

exercice des cultes affirmé par la loi du 9 décembre 1905 concernant la séparation des 

Eglises et de l'Etat, ni les libertés de conscience et de religion reconnues (...) dans 

l'article 9 de la Convention de sauvegarde des Droits de l 'Homme et des libertés 

fondamentales. » 

44. P a r u n a r r ê t en d a t e du 25 n o v e m b r e 1994, le Consei l d 'E ta t 

conf i rma le j u g e m e n t e n t r e p r i s aux motifs s u i v a n t s : 

«Considérant que les dispositions (...) du troisième alinéa de l'article 10 du décret du 

1" octobre 1980 ne confèrent aux préfets le pouvoir d'autoriser des sacrificateurs que 
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dans la seule hypothèse où aucun organisme religieux n'a été agréé, dans la religion 

considérée, en application du 1" alinéa du même article; qu'il est constant que la 

commission rabbinique intercommunautaire de l 'abattage rituel a reçu l 'agrément 

dont il s 'agit; que, dès lors, le préfet des Deux-Sèvres était tenu, comme il l'a fait, de 

rejeter la demande présentée par l'association requéran te ; 

(...)>, 

II. LE D R O I T ET LA P R A T I Q U E P E R T I N E N T S 

A. D r o i t i n t e r n e 

45. L 'a r t i c le 2 de la C o n s t i t u t i o n de 1958 dispose : 

«La France est une République laïque; elle assure l'égalité devant la loi de tous les 

citoyens, sans distinction d'origine, de race ou de religion. Elle respecte toutes les 

croyances. » 

46. Les d isposi t ions p e r t i n e n t e s de la loi du 9 d é c e m b r e 1905' 

c o n c e r n a n t la s é p a r a t i o n des Eglises et d e l 'E ta t sont l ibellées c o m m e suit : 

Article premier 

«La République assure la liberté de conscience. Elle garantit le libre exercice des 

cultes sous les seules restrictions édictées ci-après dans l'intérêt de l'ordre public.» 

Article 2 

«La République ne reconnaît, ne salarie ni ne subventionne aucun culte. En 

conséquence, à partir du l r r janvier qui suivra la promulgation de la présente loi, 

seront supprimées des budgets de l'Etat, des dépar tements et des communes, toutes 

dépenses relatives à l'exercice des cultes. Pourront toutefois être inscrits auxdits 

budgets les dépenses relatives à des services d 'aumônerie et destinées à assurer le libre 

exercice des cultes dans les établissements publics, tels que lycées, collèges, écoles, 

hospices, asiles et prisons. (...)» 

Article 18 

«Les associations formées pour subvenir aux frais, à l 'entretien et à l'exercice public 

d'un culte devront être constituées conformément aux articles 5 et suivants du titre 1" 

de la loi du 1" juillet 1901. Elles seront, en outre, soumises aux prescriptions de la 

présente loi.» 

Article 19 

«Ces associations devront avoir exclusivement pour objet l'exercice d'un culte et être 

composées au moins: 

— dans les communes de moins de 1 000 habitants, de sept personnes; 

- dans les communes de 1 000 à 20 000 habitants, de quinze personnes; 

1. Dans sa rédaction applicable au moment des faits. 
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- dans les communes dont le nombre d'habitants est supérieur à 20 000, de vingt-

cinq personnes majeures, domiciliées ou résidant dans la circonscription religieuse ; 

(...) 

Les associations pourront recevoir, en outre, des cotisations prévues par l'article 6 de 

la loi du I "juillet 1901, le produit des quêtes et collectes pour les frais du culte, percevoir 

des rétr ibutions: pour les cérémonies et services religieux même par fondation; pour la 

location des bancs et sièges; pour la fourniture des objets destinés au service des 

funérailles dans les édifices religieux et à la décoration de ces édifices (...) 

Les associations cultuelles pourront recevoir, dans les conditions déterminées par les 

articles 7 et 8 de la loi des 4 février 1901-8 juillet 1941, relative à la tutelle administrative 

en matière de dons et legs, les libéralités testamentaires et entre vifs destinées à 

l'accomplissement de leur objet ou grevées de charges pieuses ou cultuelles. (...) 

Elles ne pourront, sous quelque forme que ce soit, recevoir des subventions de l'Etat, 

des dépar tements et des communes. Ne sont pas considérées comme subventions les 

sommes allouées pour réparations aux édifices affectés au culte public, qu'ils soient ou 

non classés monuments historiques.» 

Article 20 

«Ces associations peuvent, dans les formes déterminées par l'article 7 de la loi du 

16 août 1901, constituer des unions ayant une administration ou une direction centrale 

(•••)» 

47. L 'a r t ic le 276 du code ru r a l dispose : 

«Il est interdit d'exercer des mauvais t rai tements envers les animaux domestiques 

ainsi qu'envers les animaux sauvages apprivoisés ou tenus en captivité.» 

48 . Les d isposi t ions p e r t i n e n t e s du déc re t n"80-791 du L ' o c t o b r e 1980 

pris pour l ' appl ica t ion de l 'a r t ic le 276 du code ru r a l sont l ibellées c o m m e 

suit : 

Article 7 

«Les dispositions des articles 8 et 9 ci-après sont applicables dans les établissements 

destinés à l 'abattage des animaux des espèces bovine, ovine, caprine et porcine, des 

équidés, des volailles, des lapins domestiques et du gibier. » 

Article 8 

«L'immobilisation préalable des animaux est obligatoire avant tout abattage. Elle 

doit être pratiquée, en cas d'abattage rituel, avant la saignée. 

Les procédés d'immobilisation doivent être conçus et utilisés de telle manière que 

soient évités aux animaux toute souffrance, toute excitation ou tout traumatisme. 

L'usage du garrot est interdit. 

La suspension des animaux est interdite avant leur étourdissenient et, dans le cas 

d 'abattage rituel, avant la saignée. 

Les dispositions du présent article ne s'appliquent pas à l 'abattage des volailles, des 

lapins domestiques et du petit gibier dans la mesure où il est procédé à l 'étourdissement 

de ces animaux après leur suspension. » 
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Article 9 

«L'ctourdisscment des animaux, c'est-à-dire l'utilisation d'un procédé autorisé qui 

les plonge immédiatement dans l'état d'inconscience, est obligatoire avant la mise à 

mort, à l'exception des cas suivants: 

(...) 

4" Abattage rituel. » 

Article 10 

« Il est interdit de procéder à un abat tage rituel en dehors d'un abattoir. (D. n. 81-606, 

18 mai 1981, art . 1") Sous réserve des dispositions du quatr ième alinéa du présent 

article, l 'abattage rituel ne peut être effectué que par des sacrificateurs habilités par 

les organismes religieux agréés, sur proposition du ministre de l'intérieur, par le 

ministre de l 'agriculture. Les sacrificateurs doivent être en mesure de justifier de cette 

habilitation. 

Les organismes agréés mentionnés à l'alinéa précédent doivent faire connaître au 

ministre de l 'agriculture le nom des personnes habilitées et de celles auxquelles 

l'habilitation a été retirée. 

Si aucun organisme religieux n'a été agréé, le préfet du département dans lequel est 

situé l 'abattoir utilisé pour l 'abattage rituel peut accorder des autorisations 

individuelles sur demande des intéressés.» 

B. D r o i t i n t e r n a t i o n a l 

/. Conseil de l'Europe 

49. La C o n v e n t i o n e u r o p é e n n e sur la p ro t ec t i on des a n i m a u x 

d ' a b a t t a g e du 10 ma i 1979 dispose n o t a m m e n t : 

Article premier 

« 1 . La présente Convention s'applique à l 'acheminement, à l 'hébergement, à 

l'immobilisation, à l 'étourdisscment et à l 'abattage des animaux domestiques 

appartenant aux espèces suivantes: solipedes, ruminants, porcins, lapins et volailles. 

(.. .)» 

Article 12 

«Les animaux doivent être immobilisés immédiatement avant leur abattage si cela 

s'avère nécessaire et, sauf exceptions prévues à l'article 17, étourdis selon les procédés 

appropriés. » 

Article 13 

«Dans le cas d'abattage rituel, l'immobilisation des animaux de l'espèce bovine avant 

abattage avec un procédé mécanique ayant pour but d'éviter toutes douleurs, 

souffrances et excitations ainsi que toutes blessures ou contusions aux animaux est 

obligatoire. » 
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Article 17 

« 1. Chaque Partie Contractante peut autoriser des dérogations aux dispositions 

relatives à l 'étourdissement préalable dans les cas suivants : 

- abattages selon les rites religieux; 

(...) » 

Article 18 

«1 . Chaque Partie Contractante s'assure de l 'aptitude des personnes procédant 

professionnellement à l'immobilisation, à l 'étourdissement et à l 'abattage des animaux. 

2. Chaque Partie Contractante veille à ce que les instruments, appareils ou 

installations nécessaires à l'immobilisation des animaux et à leur étourdissement 

répondent aux exigences de la Convention.» 

Article 19 

«Chaque Partie Contractante qui autorise les abattages selon les rites religieux doit 

s'assurer de l'habilitation des sacrificateurs par des organismes religieux dans la mesure 

où elle ne délivre pas elle-même les autorisations nécessaires.» 

50. La R e c o m m a n d a t i o n n" R (91) 7 du C o m i t é des Min i s t r e s aux 

E t a t s m e m b r e s sur l ' a b a t t a g e des a n i m a u x ( adop t ée p a r le C o m i t é des 

Min i s t r e s le 17 j u i n 1991, lors de la 460"' r éun ion des Dé l égués des 

Min i s t r e s ) prévoi t n o t a m m e n t q u e : 

«(•••) 

Recommande aux gouvernements des Etats membres : 

(...) 

vii. s'ils autorisent l 'abattage selon les rites religieux sans étourdissement préalable, 

de prendre toutes les mesures possibles pour protéger le bien-être des animaux 

concernés en s'assurant que cet abattage soit effectué dans des abattoirs appropriés 

par un personnel qualifié qui observe autant que possible les dispositions contenues 

dans le code de conduite. 

( . . .)» 

2. Union européenne 

51 . La di rec t ive e u r o p é e n n e du 18 n o v e m b r e 1974 rela t ive à 

l ' é t o u r d i s s e m e n t des a n i m a u x avant l eur a b a t t a g e dispose n o t a m m e n t : 

«Considérant qu'il y a lieu de généraliser la pratique de l 'étourdissement par des 

moyens reconnus appropriés; 

Considérant toutefois qu'il convient de tenir compte des particularités propres à 

certains rites religieux; 

( • • • ) » 

En son ar t ic le 4 la d i rec t ive prévoi t : 
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«La présente directive n'affecte pas les dispositions nationales relatives aux 

méthodes particulières nécessitées par certains rites religieux.» 

52. La d i rec t ive du 22 d é c e m b r e 1993 sur la p ro tec t ion des a n i m a u x au 

m o m e n t de leur a b a t t a g e ou de leur mise à m o r t dispose n o t a m m e n t : 

«Considérant qu'au moment de l 'abattage ou de la mise à mort de l'animal, toute 

douleur ou souffrance évitablc doit leur être épargnée, considérant qu'il est toutefois 

nécessaire de prendre en compte les exigences particulières de certains rites religieux.» 

C. J u r i s p r u d e n c e 

53. P a r u n a r r ê t du 2 ma i 1973, Associa t ion cul tue l le des i s raé l i tes 

nord-afr icains de Par i s , rec . p . 312, le Consei l d ' E t a t a j u g é ce qu i sui t : 

« (...) En précisant que l 'abattage rituel, pratiqué dans des conditions dérogatoires au 

droit commun, ne peut être effectué que par des sacrificateurs habilités par des 

organismes religieux agréés par le ministre de l'Agriculture sur proposition du 

ministre de l 'Intérieur, le Premier ministre ne s'est pas immiscé dans le 

fonctionnement des organismes religieux et n'a pas porté atteinte à la liberté des 

cultes mais a pris les mesures nécessaires à l'exercice de cette liberté dans le respect 

de l'ordre public (...)» 

E N D R O I T 

I. Q U E S T I O N PRÉLIMINAIRE 

54. Aux t e r m e s de l 'ar t icle 37 § 1 a) de la Conven t ion , la C o u r peu t 

déc ider , à tou t m o m e n t de la p r o c é d u r e , de r aye r u n e r e q u ê t e du rôle , 

lo rsque les c i r cons tances p e r m e t t e n t de conc lure q u e le r e q u é r a n t 

n ' e n t e n d plus la m a i n t e n i r . 

55 . En l 'espèce, p a r u n e l e t t r e du 27 oc tob re 1999, le p r é s i d e n t de 

l 'associat ion r e q u é r a n t e , le r abb in David Bi t ton , a ind ique vouloir se 

dés i s t e r p u r e m e n t et s i m p l e m e n t de la r e q u ê t e . L 'avocat de l 'associat ion 

r e q u é r a n t e a c e p e n d a n t con t e s t é la val id i té de ce d é s i s t e m e n t en faisant 

valoir , pièces à l ' appui , que M. Bi t ton avait démis s ionné de la p rés idence 

de l 'associat ion d e p u i s le 26 février 1999 et q u ' u n nouveau p ré s iden t avait 

é té élu p a r le consei l d ' a d m i n i s t r a t i o n dès le 2 m a r s , é lect ion conf i rmée 

p a r u n e a s s e m b l é e g é n é r a l e e x t r a o r d i n a i r e du 10 m a r s 1999 

( p a r a g r a p h e s 7 à 11 ci-dessus) . 

56. Lors de l ' audience du 8 d é c e m b r e 1999, le G o u v e r n e m e n t a 

soul igné , à t i t r e l imina i re , qu ' i l a p p a r t e n a i t à la C o u r de se p r o n o n c e r 

sur la val id i té du d é s i s t e m e n t p r é s e n t é in extremis p a r M. B i t ton et a 

ind iqué qu ' i l ne s 'opposera i t pas , si celui-ci devai t ê t r e j u g é régul ie r , à ce 

qu ' i l en soit d o n n é ac te . Le G o u v e r n e m e n t a é g a l e m e n t p rodui t copie 

d ' une l e t t r e de l 'associa t ion r e q u é r a n t e , d a t é e du 24 n o v e m b r e 1999, p a r 
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laque l le elle ind iqua i t à la p r é fec tu re de police de Par i s q u ' à la su i te d ' une 

r é u n i o n du b u r e a u de l 'associat ion en d a t e du 23 s e p t e m b r e 1999, 

l ' associa t ion avait décidé de modif ier ses s t a t u t s , en pa r t i cu l i e r en ce qui 

conce rna i t le siège social et la compos i t ion du b u r e a u . 

57. F a u t e de d e m a n d e expresse du G o u v e r n e m e n t t e n d a n t à la 

r ad i a t i on du rôle, la C o u r n ' e s t ime pas nécessa i re d ' e x a m i n e r d'office si, 

en dro i t i n t e r n e , le nouveau p ré s iden t élu en m a r s 1999 peu t v a l a b l e m e n t 

e n g a g e r l 'associat ion r e q u é r a n t e . En effet, au vu des pièces p rodu i t e s pa r 

l 'avocat de l 'associat ion r e q u é r a n t e , la C o u r e s t ime é tabl i q u e celle-ci 

e n t e n d m a i n t e n i r sa r e q u ê t e . Il n 'y a donc pas lieu de r aye r l 'affaire du 

rô le . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 9 DE LA 

C O N V E N T I O N , PRIS I S O L É M E N T E T C O M B I N É AVEC 

L 'ARTICLE 14 

58. La r e q u é r a n t e , dont la C o m m i s s i o n p a r t a g e l ' analyse , sou t ien t 

q u ' e n lui re fusan t l ' a g r é m e n t nécessa i re à l ' hab i l i t a t ion de ses p rop res 

sacr i f ica teurs p o u r p r a t i q u e r l ' a b a t t a g e r i tue l , c o n f o r m é m e n t aux 

p resc r ip t ions re l ig ieuses d e ses m e m b r e s , et en dé l iv ran t cet a g r é m e n t à 

la seule A C I P , les a u t o r i t é s f rançaises ont p o r t é une a t t e i n t e 

d i s c r imina to i r e à son droi t de m a n i f e s t e r sa rel igion par 

l ' accompl i s sement des r i tes de la rel igion ju ive . Elle invoque l 'ar t icle 9 de 

la Conven t ion , pr is i so lémen t , et combiné avec l 'ar t ic le 14. 

59. L 'a r t ic le 9 de la Conven t i on dispose : 

« 1. Toute personne a droit à la liberté de pensée, de conscience et de religion; ce 

droit implique la liberté de changer de religion ou de conviction, ainsi que la liberté de 

manifester sa religion ou sa conviction individuellement ou collectivement, en public ou 

en privé, par le culte, l 'enseignement, les pratiques et l 'accomplissement des rites. 

2. La liberté de manifester sa religion ou ses convictions ne peut faire l'objet d 'autres 

restrictions que celles qui, prévues par la loi, constituent des mesures nécessaires, dans 

une société démocratique, à la sécurité publique, à la protection de l'ordre, de la santé 

ou de la morale publiques, ou à la protection des droits et libertés d'autrui.» 

La p a r t i e p e r t i n e n t e en l 'espèce de l 'a r t ic le 14 de la C o n v e n t i o n est 

ainsi l ibellée : 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 

assurée, sans distinction aucune, fondée notamment sur (...) la religion (...) » 

60. P o u r la r e q u é r a n t e , les condi t ions de l ' a b a t t a g e r i tue l , tel qu ' i l est 

p r a t i q u é au jou rd ' hu i p a r les sacr i f ica teurs de l 'ACIP, à laquel le le 

g o u v e r n e m e n t f rançais a accordé depu i s 1982 le privi lège exclusif de 

l ' a b a t t a g e r i t ue l i s raé l i te , ne sat isfont p lus aux exigences t r è s s t r ic tes de 

la rel igion ju ive , tel les qu 'e l les sont posées p a r le Lév i t ique et codifiées 

d a n s le Choulhan Haroukh. Les sacr i f ica teurs de l 'ACIP ne p ro céd an t plus 
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à l ' e x a m e n approfondi des p o u m o n s de l ' an imal a b a t t u , b œ u f ou m o u t o n , 

la v i ande p r o v e n a n t d ' a n i m a u x a b a t t u s d a n s ces condi t ions ne peu t ê t r e 

r e g a r d é e , aux yeux des u l t r a - o r t h o d o x e s et , en tou t cas, des fidèles 

m e m b r e s de l 'associa t ion r e q u é r a n t e , c o m m e u n e v i ande p a r f a i t e m e n t 

p u r e du point de vue re l ig ieux, c 'es t -à-dire «glatt». O r ce q u e 

r e v e n d i q u e n t les fidèles r e g r o u p é s au sein de l 'associat ion r e q u é r a n t e , 

c 'est le dro i t de ne pas c o n s o m m e r de la v i ande don t ils n ' a u r a i e n t pas la 

c e r t i t u d e , pa rce qu 'e l l e ne provient pas d ' a n i m a u x a b a t t u s et s u r t o u t 

vérifiés p a r ses p r o p r e s sacr i f ica teurs , qu ' e l l e sera i t p a r f a i t e m e n t p u r e , 

p a r f a i t e m e n t «glatt». Pour la r e q u é r a n t e , il y a donc c l a i r e m e n t 

ingé rence d a n s son droi t de man i f e s t e r sa rel igion p a r l ' a ccompl i s semen t 

du r i te re l ig ieux qu ' e s t l ' aba t t age r i tue l . 

6 1 . La r e q u é r a n t e cons idère q u e le refus d ' a g r é m e n t ne s au ra i t se 

jus t i f ie r p a r a u c u n des motifs l ég i t imes f iguran t à l 'ar t icle 9 § 2 de la 

Conven t i on et qu ' i l est d i s p r o p o r t i o n n é et d i s c r im ina to i r e au sens d e 

l 'ar t icle 14. Elle soul igne qu ' i l n 'es t pas con te s t é q u e les sacr i f ica teurs 

qu 'e l l e emplo ie r e s p e c t e n t s c r u p u l e u s e m e n t , tout a u t a n t q u e ceux d e 

l 'ACIP, les n o r m e s san i t a i r e s en v igueur d a n s les a b a t t o i r s et que le 

G o u v e r n e m e n t ne s au ra i t dès lors s é r i e u s e m e n t sou ten i r q u e le refus 

d ' a g r é m e n t poursu iva i t le but lég i t ime de « la p ro t ec t i on de la s a n t é 

pub l ique ». 

62. La r e q u é r a n t e sou t i en t é g a l e m e n t qu 'e l le est bien un « o r g a n i s m e 

re l ig ieux» au sens du décre t de 1980 r é g l e m e n t a n t l ' a b a t t a g e r i tue l , t ou t 

c o m m e l 'ACIP, p u i s q u e t ou t e s deux sont des associa t ions cu l tue l les au 

sens de la loi de 1905 sur la s é p a r a t i o n des Eglises et de l 'E ta t . La seule 

différence rés ide d a n s la tai l le respect ive de ces deux associa t ions 

cu l tue l les , l 'ACIP r e g r o u p a n t la p l u p a r t des fidèles des divers c o u r a n t s 

du j u d a ï s m e en F r a n c e , avec un b u d g e t a n n u e l de l 'ordre de 140 mil l ions 

de francs français (FRF) à sa disposi t ion, t and i s q u e la r e q u é r a n t e ne 

c o m p t e qu ' env i ron 4 0 0 0 0 fidèles, tous u l t r a - o r t h o d o x e s , et d ispose d 'un 

b u d g e t de l 'o rdre de 4 à 5 mil l ions de F R F . S'il peu t p a r a î t r e l ég i t ime , 

pour un g o u v e r n e m e n t , de c h e r c h e r à n o u e r des l iens privi légiés avec les 

syndica ts , les pa r t i s po l i t iques ou m ê m e les associa t ions re l ig ieuses les 

plus r ep ré sen t a t i f s , il n ' e n d e m e u r e pas moins , s u r t o u t dans un E t a t laïc 

c o m m e la F r a n c e , q u e les a u t o r i t é s ont l 'obl igat ion de r e s p ec t e r les d ro i t s 

des m i n o r i t é s . La r e q u é r a n t e soul igne à cet é g a r d que les a u t o r i t é s 

f rançaises ont dé l ivré , de façon t r è s l ibéra le , p lus ieurs a g r é m e n t s p o u r ce 

qu i est d e l ' a b a t t a g e r i tue l p r a t i q u é pa r les m u s u l m a n s , d ' abo rd à la 

g r a n d e m o s q u é e de Par i s , puis a u x m o s q u é e s de Lyon et d 'Evry, sans q u e 

le n o m b r e de ces a g r é m e n t s m e t t e en d a n g e r , de q u e l q u e m a n i è r e q u e ce 

soit, l 'ordre et la s an t é publics . 

63. Enfin, la r e q u é r a n t e sou t ien t q u e le fait qu 'e l le perçoi t , p o u r 

r é m u n é r e r ses sac r i f i ca teurs , u n e t axe d ' a b a t t a g e d 'envi ron 4 F R F le kilo 

de v iande cert if iée cashe r «glatt » v e n d u e d a n s les boucher i e s se r é c l a m a n t 
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de l 'associat ion, n ' a a u c u n e inc idence sur le p r o b l è m e p r o p r e m e n t 

re l ig ieux de l ' a b a t t a g e r i tue l pour lequel elle a sollicité l ' a g r é m e n t . Elle 

fait observer , au su rp lus , que l 'ACIP perçoi t é g a l e m e n t u n e taxe 

d ' a b a t t a g e , de l 'ordre de 8 F R F le kilo de v iande commerc i a l i s ée , et que 

les r e v e n u s p r o v e n a n t de la p e r c e p t i o n de c e t t e t axe r e p r é s e n t e n t environ 

la moi t ié des ressources de l 'ACIP. 

64. Le G o u v e r n e m e n t ne contes te pas que les in terd i t s et prescr ipt ions 

a l imenta i res israél i tes cons t i tuent une composan te de la p ra t ique de ce t te 

religion pa r les fidèles qui s'en r éc lamen t . Mais il fait valoir que si les règles 

religieuses imposent u n cer ta in type d ' a l imenta t ion aux fidèles, elles ne leur 

font nu l l emen t obligation de se livrer eux -mêmes à l ' aba t tage r i tuel des 

a n i m a u x qu'ils consommen t . U n refus d ' a g r é m e n t ne serai t ainsi susceptible 

d'affecter la p ra t ique religieuse des fidèles que si ceux-ci, du fait de ce refus, 

é ta ien t dans l ' impossibilité de t rouver une v iande cor respondant aux 

prescr ipt ions religieuses auxquel les ils e n t e n d e n t se conformer . 

65. O r , selon le G o u v e r n e m e n t , tel n ' e s t pas le cas en l 'espèce. En effet, 

il r essor t sans a m b i g u ï t é des pièces f igurant au doss ier q u e ce r t a ines 

boucher i e s v e n d e n t d e la v iande cert i f iée «glatt» p r o v e n a n t d ' a b a t t o i r s 

con t rô lés pa r l 'ACIP, q u e les boucher i e s de l 'associa t ion r e q u é r a n t e , se 

fourn i s san t p o u r p a r t i e en Be lg ique , en v e n d e n t é g a l e m e n t et q u e r ien 

n ' e m p ê c h e r a i t la r e q u é r a n t e de conclure un accord avec l 'ACIP afin de 

faire a b a t t r e des a n i m a u x p a r ses p r o p r e s sacr i f ica teurs , et selon les 

m é t h o d e s qu 'e l l e définit , sous le couver t de l ' a g r é m e n t dél ivré à ce t t e 

d e r n i è r e . A cet é g a r d le G o u v e r n e m e n t se ré fè re aux accords conclus 

e n t r e l 'ACIP et d ' a u t r e s c o m m u n a u t é s t r è s o r thodoxes c o m m e les 

Loubav i t ch ou celle de la rue Pavée . 

66. C e r t e s , la r e q u é r a n t e c o n t e s t e la qua l i t é v é r i t a b l e m e n t «glatt» de 

la v iande p r o v e n a n t des aba t t o i r s de l 'ACIP, en c r i t i q u a n t l ' insuffisance du 

cont rô le post mortem des p o u m o n s effectué p a r ses sacr i f ica teurs , ma i s le 

G o u v e r n e m e n t no te que , ce fa isant , la r e q u é r a n t e r e m e t en cause 

l ' appréc ia t ion p o r t é e pa r les a u t o r i t é s re l ig ieuses l ég i t imes et 

i n d é p e n d a n t e s , qui i n c a r n e n t la confession don t elle se r é c l a m e . Le 

G o u v e r n e m e n t soul igne qu ' i l n ' a p p a r t i e n t pas aux a u t o r i t é s f rançaises , 

t e n u e s au respec t de la la ïc i té , de s ' immisce r d a n s une con t roverse 

d o g m a t i q u e , mais re lève qu ' i l ne s au ra i t ê t re con t e s t é que le g rand 

r abb in de F r a n c e , don t l 'avis s ' appuie en la m a t i è r e sur le Be th -Din 

( t r ibuna l r a b b i n i q u e ) , est qualifié p o u r d i re ce qui est ou non conforme 

au r i te i s raé l i te . 

67. D ' a p r è s le G o u v e r n e m e n t , il n 'y a u r a i t en définit ive a u c u n e 

i ngé rence d a n s le dro i t à la l iber té de rel igion. En effet, la seule incidence 

du refus d ' a g r é m e n t opposé à la r e q u é r a n t e en l 'espèce rés ide dans 

l ' impossibi l i té p o u r les fidèles de choisir , à qua l i t é de v iande équ iva len te , 

celle p r o v e n a n t d ' un a b a t t a g e réal isé pa r la r e q u é r a n t e , qui se d i s t ingue de 

celle offerte par l 'ACIP u n i q u e m e n t pa r son pr ix , pu i sque la t axe d ' a b a t t a g e 
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pe rçue p a r la r e q u é r a n t e est de moi t i é in fé r ieure à celle p e r ç u e pa r l 'ACIP. 

P o u r le G o u v e r n e m e n t , c e t t e l iber té de choix est u n e l iber té é c o n o m i q u e et 

non re l ig ieuse . Il en veut pour p reuve q u e , d ' a p r è s les ind ica t ions de l 'ACIP, 

la r e q u é r a n t e avai t t e n t é à un m o m e n t d ' ob t en i r u n e sor te de dé l éga t ion de 

l 'ACIP p o u r pouvoir p rocéde r e l l e -même à l ' a b a t t a g e , sous le couver t de 

l ' a g r é m e n t dél ivré à celle-ci, ma i s q u e ce t t e d é m a r c h e ne pu t a b o u t i r f au te 

d 'accord sur les t e r m e s f inanciers du c o n t r a t . 

68. A suppose r m ê m e qu ' i l y ait eu ingé rence d a n s le dro i t de la 

r e q u é r a n t e de man i f e s t e r sa rel igion, le G o u v e r n e m e n t sout ien t q u e 

l ' ingérence est p révue p a r la loi, à savoir le déc re t de 1980 pris en m a t i è r e 

de police des a b a t t o i r s , et qu 'e l le poursu iva i t un bu t l ég i t ime , celui de la 

p ro tec t ion de l 'ordre et de la s an t é publ ics . A cet é g a r d le G o u v e r n e m e n t 

fait valoir q u e l ' a b a t t a g e r i tue l d é r o g e t r è s f o r t e m e n t aux pr inc ipes don t 

s ' insp i ren t les n o r m e s i n t e r n e s et i n t e r n a t i o n a l e s appl icables en m a t i è r e 

de p ro tec t ion a n i m a l e et d 'hygiène p u b l i q u e . Les t ex t e s en v igueu r 

p r o h i b e n t en effet l 'exercice de mauva i s t r a i t e m e n t s envers les a n i m a u x 

et i m p o s e n t leur é t o u r d i s s e m e n t p r éa l ab l e avan t l ' a b a t t a g e p o u r l eur 

évi ter t ou t e souffrance. De m ê m e , des cons idé ra t ions san i t a i r e s imposen t 

qu ' i l soit p rocédé à cet a b a t t a g e d a n s u n a b a t t o i r et , s ' ag issant d ' a b a t t a g e 

r i tue l , p a r des sacr i f ica teurs d û m e n t habi l i tés pa r les o r g a n i s m e s re l ig ieux 

conce rnés et ce p o u r évi ter que l 'exercice de la l iber té de rel igion ne d o n n e 

lieu à des p r a t i q u e s c o n t r a i r e s aux pr inc ipes essen t ie l s d 'hyg iène et de 

s a n t é pub l ique . L ' a b a t t a g e r i tue l ne peu t donc ê t r e au to r i s é q u ' à t i t r e 

tou t à fait d é r o g a t o i r e . 

69. S 'agissant des moti fs qu i ont condui t les a u t o r i t é s f rançaises à 

refuser l ' a g r é m e n t sollicité p a r la r e q u é r a n t e , le G o u v e r n e m e n t fait é t a t 

de d e u x é l é m e n t s , qui re lèvent de la m a r g e d ' app réc i a t i on r e c o n n u e p a r la 

C o n v e n t i o n aux E t a t s c o n t r a c t a n t s . Il a é té cons idéré en p r e m i e r lieu p a r 

le m i n i s t r e de l ' I n t é r i e u r que l 'act ivi té de l 'associat ion r e q u é r a n t e é t a i t 

e s s e n t i e l l e m e n t c o m m e r c i a l e et s e u l e m e n t a cce s so i r emen t re l ig ieuse , 

p u i s q u e pour l ' essent ie l elle visait à fournir de la v iande a b a t t u e p a r ses 

sacr i f ica teurs et cer t i f iée «glatt» et q u e , p a r c o n s é q u e n t , elle ne pouvai t 

ê t r e cons idé rée c o m m e un « o r g a n i s m e re l ig ieux» , au sens du déc re t de 

1980. 

En d e u x i è m e lieu, il a é té t enu c o m p t e de la faible a u d i e n c e de la 

r e q u é r a n t e (environ 40 000 fidèles) , qu i ne s au ra i t ê t r e c o m p a r é e à celle 

de l 'ACIP, qui en r e g r o u p e 700 000. C o m p t e t e n u du c a r a c t è r e d é r o g a t o i r e 

de la p r a t i q u e de l ' a b a t t a g e r i tue l , le refus d ' a g r é m e n t é ta i t p a r 

c o n s é q u e n t nécessa i re pour évi ter une prol i féra t ion des t i tu la i res 

d ' a g r é m e n t , p ro l i fé ra t ion qu i n ' a u r a i t pas m a n q u é de se p r o d u i r e si le 

seuil d ' ex igence q u a n t aux g a r a n t i e s p r é s e n t é e s p a r les associa t ions 

p o s t u l a n t e s avait é té t r op bas . 

70. Le G o u v e r n e m e n t sou t i en t enfin qu ' i l n 'y a pas d a v a n t a g e 

d i s c r imina t i on au sens de l 'ar t ic le 14 de la Conven t i on . D ' u n e p a r t , la 



A R R Ê T C H A ' A R E S H A L O M V E T S E D E K c. FRANCE 221 

r e q u é r a n t e et l 'ACIP, en ra i son de leurs act iv i tés et de leur aud ience 

respect ives , ne sont pas d a n s une s i tua t ion c o m p a r a b l e e t , d ' a u t r e pa r t , 

la différence de t r a i t e m e n t , à la suppose r é tab l i e , t r adu i t u n r a p p o r t d e 

p r o p o r t i o n n a l i t é e n t r e le bu t visé et les moyens mis en œ u v r e . A cet 

égard , le G o u v e r n e m e n t soul igne à nouveau q u e les effets du refus 

d ' a g r é m e n t sont t rès l imi tés pour les fidèles et m ê m e nuls si l 'on 

cons idère q u e l ' aba t t age n 'affecte pas d i r e c t e m e n t leur l iber té de rel igion. 

71 . Q u a n t au r ep roche larvé d ' un monopo le d ' a b a t t a g e conféré à 

l 'ACIP en 1982, monopo le qu i ne sera i t pas sans a v a n t a g e pour les 

pouvoirs publ ics , le G o u v e r n e m e n t rappe l le q u e l 'ACIP, é m a n a t i o n du 

Cons i s to i re c e n t r a l , qu i a d m i n i s t r e depuis d e u x cen t s ans le cul te 

i s raé l i te en F r a n c e , est e f fec t ivement un i n t e r l o c u t e u r l ég i t ime , 

pu i squ 'e l l e fédère la quas i - to t a l i t é des associa t ions ju ives f rançaises et 

g a r a n t i t ainsi la défense des i n t é r ê t s de la c o m m u n a u t é , auss i b ien q u e le 

respec t des règles d ' o rd re publ ic , n o t a m m e n t s an i t a i r e s . Le m o n o p o l e de 

fait de l 'ACIP p o u r ce qui est de l ' aba t t age r i tue l n 'es t c e p e n d a n t pas le 

r é s u l t a t d ' une volonté dé l ibé rée de l 'E ta t , qui n ' a u r a i t pas m a n q u é de 

dél ivrer l ' a g r é m e n t sollicité p a r la r e q u é r a n t e si celle-ci avai t é té en 

m e s u r e de just iFier de son c a r a c t è r e e s s e n t i e l l e m e n t re l ig ieux et d ' une 

aud ience plus i m p o r t a n t e a u sein de la c o m m u n a u t é ju ive . 

72. La C o u r e s t ime , avec la C o m m i s s i o n , q u ' u n o r g a n e ecclésial ou 

re l ig ieux p e u t , c o m m e tel , exe rce r au n o m de ses fidèles les d ro i t s 

g a r a n t i s p a r l ' a r t ic le 9 d e la C o n v e n t i o n (voir, rnutatis mutandis, l ' a r rê t 

Eglise ca tho l ique de La C a n é e c. G r è c e du 16 d é c e m b r e 1997, Recueil des 

arrêts et décisions, 1997-VIII, p . 2856, § 31) . En l 'espèce, que l le q u e soit la 

re l igion cons idé rée , u n e c o m m u n a u t é de fidèles doit se cons t i t ue r , en 

droi t f rançais , sous la forme j u r i d i q u e d ' u n e associa t ion cu l tue l le , ce qui 

est le cas de la r e q u é r a n t e . 

73. La C o u r r appe l l e ensu i t e q u e l 'ar t icle 9 é n u m è r e d iverses formes 

que peu t p r e n d r e la m a n i f e s t a t i o n d ' une rel igion ou d ' une convict ion, à 

savoir le cu l t e , l ' e n s e i g n e m e n t , les p r a t i q u e s et l ' a ccompl i s semen t des r i tes 

( a r r ê t Ka laç c. T u r q u i e du 1" ju i l l e t 1997,Recueil 1997-IV,p . 1209, § 2 7 ) . Il 

n 'es t pas con te s t é q u e l ' a b a t t a g e r i tue l est un « r i t e » , c o m m e son nom 

d 'a i l l eurs l ' ind ique , qu i vise à fourni r a u x fidèles une v iande p r o v e n a n t 

d ' a n i m a u x a b a t t u s c o n f o r m é m e n t aux p resc r ip t ions re l ig ieuses , ce qui 

r e p r é s e n t e un é l é m e n t essen t ie l de la p r a t i q u e de la re l igion ju ive . O r 

l 'associat ion r e q u é r a n t e emplo ie des sacr i f ica teurs et des surve i l lan ts 

r i tue ls p r a t i q u a n t l ' aba t t age c o n f o r m é m e n t à ses p resc r ip t ions en la 

m a t i è r e , et c 'est é g a l e m e n t l 'associa t ion r e q u é r a n t e qu i , p a r le biais de la 

cer t i f ica t ion cashe r «glatt» de la v iande v e n d u e d a n s les boucher i e s de ses 

a d h é r e n t s , a s s u r e le cont rô le re l ig ieux de l ' a b a t t a g e r i tue l . 

74. Il s ' ensui t q u e l 'associa t ion r e q u é r a n t e peu t invoquer l ' a r t ic le 9 de 

la Conven t i on pour ce qu i est d u refus d ' a g r é m e n t qu i lui a é té opposé pa r 

les a u t o r i t é s f rançaises , l ' a b a t t a g e r i tue l devan t ê t r e cons idéré c o m m e 
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re levan t d ' un droi t g a r a n t i pa r la Conven t ion , à savoir le dro i t de man i f e s t e r 

sa rel igion pa r l ' a ccompl i s semen t des r i t e s , a u sens de l 'ar t ic le 9. 

75. La C o u r e x a m i n e r a d ' abord si, c o m m e le sou t i en t le 

G o u v e r n e m e n t , les faits de la cause ne révèlent pas d ' i n g é r e n c e d a n s 

l 'exercice de l 'un des d ro i t s et l iber tés g a r a n t i s pa r la Conven t ion . 

76. En p r e m i e r lieu, la C o u r relève q u ' e n i n s t i t u a n t u n e except ion au 

pr inc ipe de l ' é t ou rd i s s emen t p réa lab le des a n i m a u x des t i né s à l ' a b a t t a g e , 

le dro i t i n t e r n e a concré t i sé un e n g a g e m e n t positif de l 'E ta t v isant à 

a s s u r e r le respec t effectif de la l iber té de rel igion. Le déc re t de 1980, loin 

de r e s t r e i n d r e l 'exercice de c e t t e l ibe r té , vise ainsi au c o n t r a i r e à en 

prévoir et en o rgan i se r le l ibre exerc ice . 

77. La C o u r e s t ime é g a l e m e n t q u e la c i rcons tance q u e le r ég ime 

dé roga to i r e v isant à e n c a d r e r la p r a t i q u e de l ' a b a t t a g e r i tue l la réserve 

aux seuls sacr i f ica teurs habi l i tés p a r des o r g a n i s m e s re l ig ieux ag réés 

n 'es t pas en soi de n a t u r e à faire conc lure à u n e ingé rence d a n s la l iber té 

de m a n i f e s t e r sa rel igion. La C o u r e s t ime , avec le G o u v e r n e m e n t , qu ' i l est 

d a n s l ' in té rê t g é n é r a l d ' év i te r des a b a t t a g e s sauvages , effectués d a n s des 

condi t ions d 'hyg iène d o u t e u s e s , et qu ' i l est donc p ré fé rab le , si a b a t t a g e 

r i tue l il y a, q u e celui-ci soit p r a t i q u é d a n s des a b a t t o i r s con t rô lés p a r 

l ' au to r i t é pub l ique . En acco rdan t en 1982 le bénéfice de l ' a g r é m e n t à 

l 'ACIP, é m a n a t i o n du Cons i s to i re cen t r a l , l ' o rgan i sme le plus 

r e p r é s e n t a t i f des c o m m u n a u t é s ju ives de F r a n c e , l 'E ta t n ' a donc 

n u l l e m e n t po r t é a t t e i n t e à la l ibe r té de m a n i f e s t e r sa re l igion. 

78. Toutefo is , l o r sque , u l t é r i e u r e m e n t , u n a u t r e o r g a n i s m e re l ig ieux 

se r é c l a m a n t de la m ê m e rel igion dépose de son côté u n e d e m a n d e 

d ' a g r é m e n t p o u r pouvoir p r a t i q u e r l ' a b a t t a g e r i tue l , il faut e x a m i n e r si 

la m é t h o d e d ' a b a t t a g e qu ' i l r evend ique relève ou non de l 'exercice de la 

l iber té de m a n i f e s t e r sa rel igion g a r a n t i e pa r l ' a r t ic le 9 de la Conven t ion . 

79. La C o u r relève q u e la m é t h o d e d ' a b a t t a g e p r a t i q u é e par les 

sacr i f ica teurs de l ' associa t ion r e q u é r a n t e est s t r i c t e m e n t la m ê m e q u e 

celle p r a t i q u é e p a r les sacr i f ica teurs de l 'ACIP et q u e la seule différence 

conce rne l ' é t endue du con t rô le post mortem o p é r é su r les p o u m o n s de 

l ' an imal a b a t t u . Pour la r e q u é r a n t e la v i ande doit pouvoir ê t r e cert if iée 

non s e u l e m e n t ca she r m a i s «glatt» pour se con fo rmer à son 

i n t e r p r é t a t i o n des p resc r ip t ions re l ig ieuses en m a t i è r e a l i m e n t a i r e , 

t and i s que la g r a n d e ma jo r i t é des juifs p r a t i q u a n t s accepte la 

cer t i f ica t ion ca she r effectuée sous l 'égide de l 'ACIP. 

80. De l'avis de la Cour , il n 'y a u r a i t i ngé rence d a n s la l iber té de 

m a n i f e s t e r sa rel igion q u e si l ' in te rd ic t ion de p r a t i q u e r l é g a l e m e n t cet 

a b a t t a g e conduisa i t à l ' impossibi l i té pour les c royan t s u l t r a -o r thodoxes 

de m a n g e r de la v i ande p r o v e n a n t d ' a n i m a u x a b a t t u s selon les 

p resc r ip t ions re l ig ieuses qui l eu r p a r a i s s e n t appl icables en la m a t i è r e . 

8 1 . O r tel n 'es t pas le cas . En effet, il n 'es t pas con te s t é q u e la 

r e q u é r a n t e peu t s ' approv is ionner fac i lement en v iande «.glatt» en 
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Be lg ique . En o u t r e , il ressor t des a t t e s t a t i o n s et cons t a t s d 'hu iss ie r 

p r o d u i t s pa r les t i e r s i n t e r v e n a n t s q u ' u n c e r t a i n n o m b r e de boucher ies 

o p é r a n t sous le cont rô le de l 'ACIP m e t t e n t à la disposi t ion des fidèles 

u n e v i ande cert i f iée «glatt» p a r le Be th -Din . 

82. Il ressor t a insi de l ' ensemble du dossier , de m ê m e q u e des a r g u m e n t s 

é c h a n g é s à l ' aud ience , que les fidèles m e m b r e s de l 'associat ion r e q u é r a n t e 

p e u v e n t se p r o c u r e r de la v iande «glatt ». En pa r t i cu l i e r , le G o u v e r n e m e n t a 

fait é t a t , sans ê t r e con t r ed i t sur ce po in t , des p o u r p a r l e r s e n t a m é s en t r e la 

r e q u é r a n t e et l 'ACIP en vue d e t rouve r un accord p o u r q u e la r e q u é r a n t e 

puisse p rocéde r e l l e -même à l ' a b a t t a g e sous couver t de l ' a g r é m e n t accordé 

à l 'ACIP, accord qui ne pu t se faire p o u r des ra i sons financières (voir 

p a r a g r a p h e 67 c i -dessus) . C e r t e s , la r e q u é r a n t e invoque u n m a n q u e d e 

confiance d a n s les sacr i f ica teurs habi l i tés p a r l 'ACIP p o u r ce qu i est d e 

l ' é t e n d u e du con t rô le post mortem des p o u m o n s des a n i m a u x a b a t t u s . Mais 

la C o u r e s t ime que le dro i t à la l iber té re l ig ieuse g a r a n t i pa r l 'ar t ic le 9 d e 

la Conven t i on ne sau ra i t a l ler j u s q u ' à eng lober le droi t de p rocéder 

p e r s o n n e l l e m e n t à l ' a b a t t a g e r i tue l et à la cer t i f ica t ion qui en découle , dès 

lors que , c o m m e il a é té dit , la r e q u é r a n t e et ses m e m b r e s ne sont pas privés 

c o n c r è t e m e n t de la possibi l i té de se p r o c u r e r et de m a n g e r u n e v iande j u g é e 

p a r eux plus conforme aux p resc r ip t ions re l ig ieuses . 

83 . D a n s la m e s u r e où il n 'es t pas é tab l i q u e les fidèles m e m b r e s de 

l 'associat ion r e q u é r a n t e ne p e u v e n t pas se p r o c u r e r de la v iande «glatt», 

ni q u e la r e q u é r a n t e ne p o u r r a i t leur en fourni r en pa s san t un accord avec 

l 'ACIP pour p rocéde r à l ' a b a t t a g e sous couver t de l ' a g r é m e n t accordé à 

ce t t e d e r n i è r e , la C o u r e s t ime q u e le refus d ' a g r é m e n t l i t igieux ne 

cons t i tue pas u n e ingé rence d a n s le dro i t de la r e q u é r a n t e à la l iber té de 

man i f e s t e r sa rel igion. 

84. C e t t e cons idé ra t ion d i spense la C o u r de se p r o n o n c e r sur la 

compa t ib i l i t é de la res t r ic t ion a l léguée p a r la r e q u é r a n t e avec les 

ex igences fixées au p a r a g r a p h e 2 de l 'ar t ic le 9 de la Conven t i on . 

Toutefo is , à suppose r m ê m e q u e c e t t e r e s t r i c t ion puisse ê t r e cons idérée 

c o m m e u n e i ngé rence d a n s le droi t à la l iber té de m a n i f e s t e r sa rel igion, 

la C o u r observe q u e la m e s u r e i nc r iminée , p r é v u e p a r la loi, pour su i t u n 

bu t l ég i t ime , celui de la p ro tec t ion de la s a n t é et de l 'o rdre publ ics , d a n s la 

m e s u r e où l ' o rgan i sa t ion p a r l 'Eta t de l 'exercice d ' un cu l te concour t à la 

paix re l ig ieuse et à la t o l é rance . En o u t r e , eu é g a r d à la m a r g e 

d ' app réc i a t i on qu ' i l faut laisser à c h a q u e E t a t ( a r r ê t M a n o u s s a k i s e t 

a u t r e s c. Grèce du 26 s e p t e m b r e 1996, Recueil 1996-IV, p . 1364, § 44), 

n o t a m m e n t p o u r ce qu i est de l ' é t ab l i s semen t des dé l ica ts r a p p o r t s e n t r e 

les Eglises et l 'E ta t , elle ne s au ra i t ê t r e cons idérée c o m m e excessive ou 

d i s p r o p o r t i o n n é e . E n d ' a u t r e s t e r m e s , elle est c o m p a t i b l e avec l 'ar t ic le 9 

§ 2 de la Conven t i on . 

85. P a r t a n t , il n 'y a pas eu viola t ion de l 'ar t ic le 9 de la C o n v e n t i o n , pris 

i so lément . 
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86. Q u a n t à l ' a l légat ion de la r e q u é r a n t e selon laquel le elle a u r a i t fait 

l 'objet d ' un t r a i t e m e n t d i sc r imina to i r e du fait de la dé l iv rance de 

l ' a g r é m e n t à la seule A C I P , la C o u r rappe l le q u e , selon la j u r i s p r u d e n c e 

c o n s t a n t e des o r g a n e s de la C o n v e n t i o n , l 'ar t ic le 14 ne fait q u e c o m p l é t e r 

les a u t r e s c lauses n o r m a t i v e s de la Conven t i on ou de ses Pro tocoles : il n ' a 

pas d ' ex i s t ence i n d é p e n d a n t e puisqu ' i l vau t u n i q u e m e n t pour la 

« jou issance des dro i t s et l i be r t é s» qu 'e l les g a r a n t i s s e n t . C e r t e s , il p eu t 

e n t r e r en j e u m ê m e sans u n m a n q u e m e n t à leurs ex igences e t , d a n s 

ce t t e m e s u r e , possède u n e po r t ée a u t o n o m e , mais il ne sau ra i t t r ouve r à 

s ' app l ique r si les faits du litige ne t o m b e n t pas sous l ' empi re de l 'une a u 

moins de ces c lauses . 

87. La C o u r no te q u e les faits de l 'espèce re lèvent de l 'ar t ic le 9 de la 

Conven t i on ( p a r a g r a p h e 74 ci-dessus) et que dès lors l 'ar t ic le 14 s 'ap­

p l ique . Toute fo i s , à la l u m i è r e des c o n s t a t a t i o n s faites au p a r a g r a p h e 83 

ci-dessus c o n c e r n a n t l'effet l imi té de la m e s u r e i nc r iminée , lesquel les l 'ont 

a m e n é e à conclure qu' i l n 'y avait pas eu i ngé rence d a n s le dro i t de la 

r e q u é r a n t e de m a n i f e s t e r sa rel igion, la C o u r e s t i m e q u e la différence de 

t r a i t e m e n t qu i en est r é s u l t é e est de faible po r t ée . En o u t r e , p o u r les 

motifs exposés au p a r a g r a p h e 84, la m e s u r e l i t ig ieuse poursu iva i t un bu t 

l ég i t ime et il ex is ta i t un r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les 

moyens employés et le bu t visé (voir, e n t r e a u t r e s , l ' a r rê t M a r c k x 

c. Be lg ique du 13 j u i n 1979, série A n° 3 1 , p . 16, § 33) . Si différence de 

t r a i t e m e n t il y a eu, elle t rouva i t en l 'espèce u n e jus t i f ica t ion objective et 

r a i sonnab le au sens de la j u r i s p r u d e n c e c o n s t a n t e de la Cour . 

88. P a r t a n t , il n 'y a pas eu viola t ion de l 'a r t ic le 9 de la Conven t i on 

c o m b i n é avec l 'ar t icle 14. 

P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r douze voix c o n t r e c inq, qu ' i l n 'y a p a s eu violat ion de l 'ar t ic le 9 

de la C o n v e n t i o n , pr is i so lément ; 

2. Dit, p a r dix voix con t r e sept , qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 9 de 

la C o n v e n t i o n , combiné avec l 'ar t icle 14. 

Fa i t en f rançais et en angla i s , pu is p r o n o n c é en a u d i e n c e pub l i que a u 

Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 27 j u in 2000. 

Luzius WIEDHABER 

Prés iden t 

M a u d DE BOER-BUQUICCHIO 

Greff ière adjointe 
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Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion d iss idente 

c o m m u n e à Sir Nicolas B r a t z a , M. F ischbach , M""' T h o m a s s e n , 

M m e Tsa t sa -Niko lovska , M. P a n t î r u , M. Levits et M. Tra ja . 

L.W. 

M.B. 
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OPINION DISSIDENTE COMMUNE 
À Sir Nicolas BRATZA, M. FISCHBACH, 

M r a e THOMASSEN, M"" TSATSA-NIKOLOVSKA, 
M. PANJÎRU, M. LEVITS ET M. TRAJA, JUGES 

A n o t r e g r a n d r eg re t , nous ne s o m m e s en m e s u r e de suivre ni le 

r a i s o n n e m e n t ni la conclusion de la major i t é d a n s c e t t e affaire. 

1. En ce qu i c o n c e r n e la q u e s t i o n de savoir s'il y a eu ou non u n e 

i ngé rence d a n s le droi t à la l iber té de rel igion de la r e q u é r a n t e , nous 

pouvons m a r q u e r no t r e accord avec les p a r a g r a p h e s 76 et 77 de l ' a r rê t : il 

est tou t à fait exact de d i re q u ' e n d o n n a n t un a g r é m e n t à l 'ACIP, les 

a u t o r i t é s é t a t i q u e s , loin de p o r t e r a t t e i n t e à la l iber té de rel igion, ont au 

c o n t r a i r e concré t i sé un e n g a g e m e n t posi t i f visant à en p e r m e t t r e le libre 

exerc ice . En r evanche , nous ne pouvons suivre la ma jo r i t é lorsqu 'e l le 

aff irme au p a r a g r a p h e 78 qu' i l faut e x a m i n e r si une d e m a n d e 

d ' a g r é m e n t p r é s e n t é e u l t é r i e u r e m e n t pa r un a u t r e o r g a n i s m e re l ig ieux 

re lève ou non de l 'exercice du droi t à la l iber té de rel igion. 

En effet, le seul fait q u ' u n a g r é m e n t ait déjà é té accordé à un 

o r g a n i s m e re l ig ieux ne d i spense pas les a u t o r i t é s é t a t i q u e s d ' e x a m i n e r 

avec a t t e n t i o n tou t e d e m a n d e u l t é r i e u r e déposée p a r d ' a u t r e s 

o r g a n i s m e s re l ig ieux se r é c l a m a n t de la m ê m e rel igion. En l 'espèce, la 

d e m a n d e de la r e q u é r a n t e a é té mot ivée pa r le fait q u e , d ' a p r è s elle, les 

sacr i f ica teurs de l 'ACIP ne p rocèden t plus post mortem à un cont rô le 

su f f i s amment approfondi des p o u m o n s des a n i m a u x a b a t t u s , de so r te 

q u e la v iande cert if iée c a s h e r pa r l 'ACIP ne sau ra i t ê t r e cons idérée 

c o m m e «glatt». O r les fidèles m e m b r e s de l 'associa t ion r e q u é r a n t e 

cons idè ren t q u ' u n e v iande qui n 'es t pas «glatt» est i m p u r e et de ce fait 

non conforme à leurs p resc r ip t ions re l ig ieuses en m a t i è r e a l i m e n t a i r e . Il 

y a donc conflit sur ce po in t e n t r e l 'ACIP et la r e q u é r a n t e . 

O r nous e s t imons q u e , si des t ens ions peuven t su rven i r l o r squ ' une 

c o m m u n a u t é , n o t a m m e n t re l ig ieuse , se t rouve divisée , il s 'agit là d ' u n e 

conséquence inévi table de la nécess i té de r e sp ec t e r le p lu r a l i sme . D a n s 

ce g e n r e de s i tua t ion , le rôle des a u t o r i t é s pub l iques ne consis te pas à 

s u p p r i m e r tou t mot i f de tens ion en é l im inan t le p lu r a l i sme mais à 

p r e n d r e t ou t e s les m e s u r e s nécessa i res pour s ' a s su re r q u e les g roupes 

qui s 'affrontent font p reuve de to l é rance ( a r r ê t Serif c. Grèce, n"38178/97 , 

§ 53 , C E D H 1999-IX). Il nous s e m b l e a ins i p a r t i c u l i è r e m e n t m a l venu d e 

m e n t i o n n e r , c o m m e la ma jo r i t é l'a fait au p a r a g r a p h e 82 de l ' a r rê t , que la 

r e q u é r a n t e a u r a i t pu conc lure un accord avec l 'ACIP pour p rocéde r à 

l ' a b a t t a g e sous le couver t de l ' a g r é m e n t accordé à ce t t e d e r n i è r e . Ce t 

a r g u m e n t abou t i t en effet à d é c h a r g e r l 'Eta t , seul d é t e n t e u r du pouvoir 

de dé l ivrer l ' a g r é m e n t , de l 'obl igat ion de r e spec t e r la l iber té de rel igion. 

O r l 'ACIP r e p r é s e n t e le m o u v e m e n t ma jo r i t a i r e d a n s la re l igion en 

ques t i on et en t a n t q u e tel se t rouve le moins bien placé p o u r appréc ie r 
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la val idi té des revend ica t ions m i n o r i t a i r e s et exe rce r un rôle d ' a r b i t r e en 

la m a t i è r e . 

Nous cons idérons é g a l e m e n t q u e la possibi l i té pour la r e q u é r a n t e 

d ' i m p o r t e r d e la v iande «glati» de Be lg ique n 'es t pas de n a t u r e à faire 

conc lure en l 'espèce à l ' absence d ' i ngé rence d a n s le droi t à la l iber té de 

p r a t i q u e r sa rel igion pa r l ' a ccompl i s semen t du r i te qu ' e s t l ' aba t t age 

r i tue l , pas plus q u e la possibi l i té pour les fidèles de se fourni r , le cas 

é c h é a n t , en v iande «glatt» a u p r è s des q u e l q u e s boucher i e s d é p e n d a n t de 

l 'ACIP qui en v e n d e n t sous l 'égide du Be th -Din . 

L 'ar t ic le 10 du déc re t de 1980 prévoit en effet e x p r e s s é m e n t q u ' u n 

o r g a n i s m e re l ig ieux ag réé peu t hab i l i t e r des sacr i f ica teurs pour 

p r a t i q u e r l ' a b a t t a g e r i tue l et que l ' a g r é m e n t nécessa i re est d o n n é par le 

m i n i s t r e d e l 'Agr icu l tu re su r p ropos i t ion du m i n i s t r e de l ' I n t é r i eu r . En 

d é n i a n t à la r e q u é r a n t e la qua l i t é d ' « o r g a n i s m e re l ig i eux» et en r e j e t an t 

pour ce mot i f sa d e m a n d e d ' a g r é m e n t , les au to r i t é s f rançaises ont donc 

r e s t r e i n t sa l iber té de m a n i f e s t e r sa rel igion. 

Pour nous , la possibi l i té de se p r o c u r e r de la v iande «glatt » p a r d ' a u t r e s 

moyens est s ans a u c u n e p e r t i n e n c e p o u r m e s u r e r l ' é t e n d u e d ' u n e act ion 

ou u n e omiss ion de l 'E ta t v i san t , c o m m e en l 'espèce, à r e s t r e i n d r e 

l 'exercice du dro i t à la l iber té de rel igion (voir, mutatis mutandis, l ' a r rê t 

Observer et Guardian c. R o y a u m e - U n i du 26 n o v e m b r e 1991, sér ie A n" 216, 

pp . 34-35, § 69) . N o u s ne pouvons donc suivre la ma jo r i t é lorsqu 'e l le 

e s t ime qu' i l n 'y a pas eu d ' i ngé rence . 

2. En ce qu i conce rne la jus t i f i ca t ion de l ' ingérence d a n s le d ro i t à la 

l iber té de rel igion, nous s o m m e s d'avis q u e le p r o b l è m e essen t ie l dans 

c e t t e affaire rés ide d a n s la d i sc r imina t ion don t la r e q u é r a n t e p r é t e n d 

avoir fait l 'objet . 

A cet éga rd nous e s t i m o n s q u e le r a i s o n n e m e n t de la ma jo r i t é , tel qu' i l 

figure a u p a r a g r a p h e 87, est insuff isant . A no t r e avis, pour conc lure à la 

non-viola t ion de l 'ar t icle 9 de la Conven t i on lu en combina i son avec 

l 'ar t ic le 14, la ma jo r i t é ne pouvai t se b o r n e r à af f i rmer q u e l ' ingérence 

avai t u n «effet l i m i t é » et q u e la différence d e t r a i t e m e n t avai t « u n e 

faible p o r t é e » . En effet, en m a t i è r e de l iber té de rel igion, il n ' a p p a r t i e n t 

pas à la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e de s u b s t i t u e r son 

appréc i a t ion de l ' é t endue ou de la g rav i té d ' une i ngé rence à celle des 

p e r s o n n e s ou g roupes conce rnés , ca r l 'ar t icle 9 de la C o n v e n t i o n vise 

e s sen t i e l l emen t à p r o t é g e r les convict ions les p lus i n t i m e s des individus . 

Pour no t r e p a r t , nous e s t imons ind i spensab le d ' e x a m i n e r si, en 

dé l iv ran t l ' a g r é m e n t en ques t i on à l 'ACIP et en le re fusan t en 1987 à la 

r e q u é r a n t e , les a u t o r i t é s é t a t i q u e s ont a s su ré à la r e q u é r a n t e , sans 

d i s t inc t ion , c o n f o r m é m e n t à l 'ar t icle 14 de la Conven t ion , la j ou i s sance 

du droi t à la l iber té de rel igion qui lui est r e c o n n u pa r l 'ar t ic le 9. En 

l 'espèce, nous e s t i m o n s qu ' i l y a eu violat ion de cet a r t ic le c o m b i n é avec 

l 'ar t icle 9 de la Conven t i on et ce p o u r les ra i sons su ivan tes . 
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Rappe lons tou t d ' abord q u ' a u sens de l 'ar t icle 14, la no t ion de 

d i sc r imina t ion englobe d ' o rd ina i r e les cas d a n s lesquels les E t a t s font 

subi r sans jus t i f i ca t ion objective et r a i sonnab le un t r a i t e m e n t différent à 

des p e r s o n n e s ou des g roupes se t r o u v a n t d a n s des s i tua t ions a n a l o g u e s . 

Selon la j u r i s p r u d e n c e des o r g a n e s de la Conven t ion , une d i s t inc t ion est 

d i s c r imina to i r e au sens de l 'ar t ic le 14, si elle « m a n q u e de jus t i f ica t ion 

objective et r a i s o n n a b l e » , c 'es t -à-di re si elle ne poursu i t pas un « b u t 

l é g i t i m e » ou s'il n 'y a pas d e « r a p p o r t r a i sonnab le d e p r o p o r t i o n n a l i t é 

e n t r e les moyens employés et le bu t r e c h e r c h é » . La C o u r l 'a encore 

réaff i rmé r é c e m m e n t d a n s son a r r ê t Thlimmenos c. Grèce ( [GCJ , 

n° 34369/97, C E D H 2000-EV). 

Il a u r a i t donc fallu e x a m i n e r d ' abo rd si la r e q u é r a n t e se t rouvai t dans 

u n e s i tua t ion a n a l o g u e à celle d e l 'ACIP. A cet éga rd , nous observons qu ' i l 

n 'es t pas con te s t é q u e le s t a t u t j u r i d i q u e de l 'associat ion r e q u é r a n t e est 

celui d ' une associa t ion cu l tue l le , au sens de la loi de 1905 sur la s é p a r a t i o n 

des Eglises et de l 'E ta t , tou t c o m m e l 'ACIP. En o u t r e , il convient de no te r 

q u e l 'ar t icle 10 du déc re t du 1" oc tobre 1980 ne définit a u c u n e m e n t ce 

qu ' i l faut e n t e n d r e pa r « o r g a n i s m e re l ig i eux» et qu ' i l ne prévoi t a u c u n 

c r i t è r e , tel q u e la r e p r é s e n t a t i v i t é d a n s la rel igion cons idé rée , pour 

p e r m e t t r e d ' en j u g e r . Il n ' a pas é t é con te s t é non plus q u e l 'associat ion 

r e q u é r a n t e dispose de l ieux d e p r a t i q u e r égu l i è re du cul te ainsi q u e 

d ' é t a b l i s s e m e n t s d ' e n s e i g n e m e n t pour r abb ins ni qu 'e l l e exe rce , en 

p r a t i q u e , un con t rô le re l ig ieux sur p lus ieurs boucher ies et po in t s de 

ven t e de v iande ca she r «glati ». 

Q u e ce m o u v e m e n t soit m i n o r i t a i r e au sein de la c o m m u n a u t é i s raé l i te 

d a n s son e n s e m b l e ne suffit pas , en soi, à lui en lever le c a r a c t è r e 

d ' o r g a n i s m e re l ig ieux. Nous e s t i m o n s donc q u ' a u vu de ses s t a t u t s et de 

ses act ivi tés , r i en , à p r e m i è r e vue , ne p e r m e t de d o u t e r q u e la r e q u é r a n t e 

soit un « o r g a n i s m e re l ig i eux» , au m ê m e t i t r e q u e l 'ACIP. Nous re levons 

ensu i t e q u ' e n ce qui conce rne la p r a t i q u e de l ' a b a t t a g e r i tue l , il n 'es t pas 

d a v a n t a g e c o n t e s t é q u e la m é t h o d e d ' a b a t t a g e pa r j u g u l a t i o n ut i l isée p a r 

les sacr i f ica teurs de l 'ACIP et ceux d e la r e q u é r a n t e est s t r i c t e m e n t la 

m ê m e , la seule différence r é s idan t d a n s l ' é t endue du cont rô le post mortem 

des p o u m o n s des a n i m a u x a b a t t u s . La r e q u é r a n t e se t rouve donc , là aussi , 

d a n s une s i t ua t ion a n a l o g u e à celle de l 'ACIP. 

Le G o u v e r n e m e n t sou t i en t enfin q u e la dif férence de t r a i t e m e n t e n t r e 

l 'ACIP et la r e q u é r a n t e se jus t i f ie p a r le fait q u e la r e q u é r a n t e exe rce ra i t 

en réa l i té u n e act ivi té p u r e m e n t c o m m e r c i a l e , l ' a b a t t a g e , la cer t i f icat ion 

et la ven t e de v i ande c a s h e r «glatt», ce qui se ra i t d é m o n t r é pa r le fait q u e 

plus de la moi t ié de ses r evenus p rov i ennen t de la pe r cep t i on d ' u n e t axe 

d ' a b a t t a g e . Le G o u v e r n e m e n t en dédu i t q u e la r e q u é r a n t e n ' exe rce pas 

u n e act ivi té p r o p r e m e n t re l ig ieuse c o m p a r a b l e à celle de l 'ACIP. A cela, 

il est c e p e n d a n t facile de r é p o n d r e que l 'ACIP pré lève , elle auss i , u n e t axe 

r abb in ique sur l ' a b a t t a g e et qu ' i l ressor t des b i lans p rodu i t s p a r les t ie rs 
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i n t e r v e n a n t s q u e les r e c e t t e s de l 'ACIP p rov i enn en t , elles auss i , pour plus 

de la moi t i é , de la pe r cep t i on de ce t t e m ê m e t a x e . D a n s ces condi t ions , 

nous n ' ape rcevons pas en quoi l 'act ivi té de la r e q u é r a n t e sera i t plus 

« c o m m e r c i a l e » q u e celle exe rcée en la m a t i è r e pa r l 'ACIP. 

Q u a n t aux bu t s l ég i t imes suscept ib les de jus t i f i e r la dif férence d e 

t r a i t e m e n t , le G o u v e r n e m e n t a invoqué la nécess i té de p r o t é g e r la s a n t é 

pub l ique . Toutefo is , il n ' a pas é té s o u t e n u devan t la C o u r q u e les 

sacr i f ica teurs employés p a r la r e q u é r a n t e ne r e s p e c t e r a i e n t p a s tou t 

a u t a n t que ceux de l 'ACIP les règles d 'hygiène imposées p a r la 

r é g l e m e n t a t i o n en m a t i è r e de police des a b a t t o i r s , ce qui a d 'a i l leurs 

é g a l e m e n t é t é r e c o n n u p a r les j u r id i c t i ons i n t e r n e s ( p a r a g r a p h e 35 d e 

l ' a r r ê t ) . 

Enfin, le G o u v e r n e m e n t s 'est référé à la faible a u d i e n c e de la 

r e q u é r a n t e , qui ne r e g r o u p e qu ' env i ron 40 000 fidèles, tous ju i fs u l t r a ­

o r thodoxes , sur les 700 000 p e r s o n n e s de confession ju ive vivant en 

F r a n c e . C e t t e r e p r é s e n t a t i v i t é ne sau ra i t ê t r e c o m p a r é e à celle de 

l 'ACIP, qu i r e g r o u p e la quas i - to t a l i t é des p e r s o n n e s de confession ju ive 

en F r a n c e . Le refus d ' a g r é m e n t opposé à la r e q u é r a n t e sera i t pa r 

c o n s é q u e n t nécessa i re p o u r la p ro tec t ion de l 'o rdre , en vue d 'év i te r une 

prol i féra t ion des t i t u l a i r e s d ' a g r é m e n t s ne p r é s e n t a n t pas les m ê m e s 

g a r a n t i e s q u e l 'ACIP. 

C e r t e s , nous ne sau r ions m é c o n n a î t r e l ' in té rê t q u e peuven t avoir les 

a u t o r i t é s é t a t i q u e s à t r a i t e r avec les o rgan i sa t i ons les plus 

r e p r é s e n t a t i v e s d ' u n e c o m m u n a u t é d o n n é e . Q u e l 'E ta t ait le souci de n e 

pas se t rouve r devan t un n o m b r e excessif d ' i n t e r l o c u t e u r s afin de ne pas 

éparp i l l e r ses efforts et d ' abou t i r plus a i s é m e n t à un r é s u l t a t concre t , que 

ce soit d a n s ses r e l a t ions avec les syndica ts , les p a r t i s po l i t iques ou les 

confessions re l ig ieuses , ne nous s e m b l e pas i l légi t ime en soi, ni 

d i sp ropo r t i onné (voir, mutatis mutandis, l ' a r rê t Syndicat suédois des 

c o n d u c t e u r s de locomotives c. Suède du 6 février 1976, sér ie A n" 20, p . 17, 

§ 46) . 

En l 'occur rence , toutefois , le litige soumis aux a u t o r i t é s i n t e r n e s ne 

por ta i t pas sur la r e p r é s e n t a t i v i t é de la r e q u é r a n t e au sein de la 

c o m m u n a u t é ju ive et la r e q u é r a n t e ne m e t n u l l e m e n t en c a u s e le rôle e t 

la fonction d ' i n t e r l o c u t e u r s privi légiés de l 'E ta t exe rcés pa r l 'ACIP, le 

Cons i s to i r e c e n t r a l ou d ' a u t r e s o r g a n i s m e s r e p r é s e n t a n t les i n t é r ê t s des 

c o m m u n a u t é s ju ives en F r a n c e . P o u r el le, il s 'agissai t u n i q u e m e n t 

d ' ob t en i r un a g r é m e n t pour la p r a t i q u e de l ' a b a t t a g e r i tue l , p r a t i q u e a u 

sujet de laquel le elle se t rouve en désaccord avec l 'ACIP. 

Nous e s t imons q u e l ' o rgan isa t ion de l ' a b a t t a g e r i tue l ne r e p r é s e n t e que 

l 'un des aspec ts des r e l a t i ons e n t r e les d i f férentes Eglises et l 'E ta t et ne 

voyons pas en quoi le fait d ' acco rde r l ' a g r é m e n t en ques t i on r i squa i t de 

p o r t e r a t t e i n t e à l ' o rdre public. P o u r ce qu i est des c o m m u n a u t é s 

m u s u l m a n e s vivant en F r a n c e , qui p r a t i q u e n t é g a l e m e n t l ' aba t t age 
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r i tue l ma i s qui sont moins bien s t r u c t u r é e s q u e les c o m m u n a u t é s ju ives , il 

convient de re lever q u e la r e q u é r a n t e a sou l igné , s ans ê t r e c o n t r e d i t e s u r 

ce point pa r le G o u v e r n e m e n t , q u e divers a g r é m e n t s ava ien t é té dél ivrés 

de façon assez l ibérale pa r les a u t o r i t é s , n o t a m m e n t aux m o s q u é e s de 

Par i s , d 'Evry ou de Lyon, sans qu ' i l soit m ê m e a l l égué q u e la dé l iv rance 

de ces a g r é m e n t s soit de n a t u r e , pa r le n o m b r e de t i t u l a i r e s , à p o r t e r 

a t t e i n t e à l 'o rdre ou la s a n t é publ ics . 

Enfin, lo rsque la major i t é , au p a r a g r a p h e 87, a r r ive à la conclus ion qu ' i l 

ex is ta i t en l 'espèce un r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les 

moyens employés et le bu t visé, elle se réfère au p a r a g r a p h e 84 et à 

l ' a r rê t M a n o u s s a k i s et a u t r e s c. G r è c e ( a r r ê t du 26 s e p t e m b r e 1996, 

Recueil des arrêts et décisions 1996-IV) pour m e t t r e en e x e r g u e la m a r g e 

d ' app réc i a t i on des E t a t s , p a r t i c u l i è r e m e n t pour ce qui est de 

« l ' é t a b l i s s e m e n t des dél icats r a p p o r t s e n t r e les Eglises et l 'Eta t ». 

O r , bien q u e nous puiss ions accep t e r l ' exis tence d ' une m a r g e 

d ' app réc i a t i on en la m a t i è r e , nous observons q u e , d a n s l ' a r rê t 

M a n o u s s a k i s et a u t r e s p réc i t é , la C o u r a soul igné q u e pour d é t e r m i n e r 

l ' a m p l e u r de la m a r g e en ques t ion , elle devai t t en i r c o m p t e de l 'enjeu, à 

savoir la nécess i té de m a i n t e n i r un vér i t ab le p lu r a l i sme re l ig ieux, 

i n h é r e n t à la no t ion de société d é m o c r a t i q u e (p. 1364, § 44) . Nous 

e s t i m o n s q u e la m ê m e a p p r o c h e doi t ê t r e suivie d a n s la p r é s e n t e affaire. 

A no t r e avis, le refus de dé l iv re r l ' a g r é m e n t à la r e q u é r a n t e et l 'octroi 

de celui-ci à la seule A C I P , à l aque l le est ainsi conféré le droi t exclusif 

d ' hab i l i t e r des sacr i f ica teurs r i tue l s , est c o n t r a i r e au p lu r a l i sme re l ig ieux 

et d é m o n t r e l ' absence d ' une re l a t ion r a i sonnab le de p r o p o r t i o n n a l i t é 

e n t r e les moyens employés et le bu t visé. 

Au vu des cons idé ra t ions qui p r é c è d e n t , nous s o m m e s donc d 'avis q u e la 

différence de t r a i t e m e n t e n t r e la r e q u é r a n t e et l 'ACIP - octroi de 

l ' a g r é m e n t d a n s un cas, refus d a n s l ' au t r e - n 'ava i t a u c u n e jus t i f ica t ion 

objective et r a i sonnab le et qu 'e l le é ta i t d i s p r o p o r t i o n n é e . Il y a donc eu 

violat ion de l 'ar t icle 14 de la C o n v e n t i o n combiné avec l 'ar t icle 9. 
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SUMMARY1 

Religious body refused the approval it needed to be able to practise ritual 
slaughter in accordance with the religious prescriptions of its members 

Article 9 

Freedom of religion - Religious body - Manifestation of religion through observance - Religious 
body refused the approval it needed to be able to practise ritual slaughter in accordance with the 
religious prescriptions of its members - Scope of the right to freedom of religion - Interference -
Protection of public health - Protection of public order - Necessary in a democratic society -
Proportionality - Margin of appreciation 

Article 14 (taken in conjunction with Article 9) 

Discrimination - Religious body refused the approval it needed to be able to practise ritual 
slaughter in accordance with the religious prescriptions of its members - Difference in 
treatment - Objective and reasonable justification 

* 
* * 

Under a decree regulating the slaughter of animals, promulgated in 1980 and 
amended in 1981, ritual slaughter may be performed only by ritual slaughterers 
authorised by religious bodies approved by the Minister of Agriculture, on a 
proposal from the Minister of the Interior. In 1982 the approval needed for power 
to authorise ritual slaughterers was given to the Joint Rabbinical Committee 
alone. The Joint Rabbinical Committee is part of the Jewish Consistorial 
Association of Paris ("the ACIP"), itself an offshoot of the Central Consistory, the 
body which is most representative of the Jewish communities of France. The 
applicant, a liturgical association which came into being after splitting from the 
Jewish Central Consistory of Paris, is a minority movement characterised by its 
members ' determination to practise their religion in the strictest orthodoxy. 
Some of its subscribers and adherents run butcher's shops, restaurants, catering 
firms and frozen-food outlets. The applicant association wished to perform ritual 
slaughter according to stricter rules than those followed by the slaughterers 
authorised by the Central Consistory as regards examination of slaughtered 
animals for any signs of disease or anomalies. The members of the applicant 
association wished to eat meat from animals slaughtered according to the most 
stringent requirements as to purity, this type of meat being known as "glatt" 
kosher. According to the applicant association, authorised ritual slaughterers 
were less exacting about purity, so that butchers selling meat certified as kosher 
by the ACIP were selling meat which its members considered impure and therefore 
unfit for consumption. It was therefore obliged, in order to make "glatt" kosher 

1. This summary by the Registry does not bind the Court . 
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meal available to its adherents, to slaughter illegally or to obtain supplies from 
Belgium. The applicant association had accordingly certified as being "glatt" 
kosher the meat sold in its members ' butcher's shops, which came from Belgium 
or from animals slaughtered in France in accordance with its own religious 
prescriptions. An action brought against it by the ACIP, which alleged that it had 
fraudulently labelled the meat sold as kosher, was dismissed. In 1987 the applicant 
association made an application for approval with a view to practising ritual 
slaughter. This was refused on the grounds that the association was not 
sufficiently representative within the Jewish community in France and that it was 
not a religious association within the meaning of the relevant legislation. Appeals 
by the applicant association, in which it pleaded the freedom of religion, among 
other arguments, were dismissed. An application on behalf of three ritual 
slaughterers who were members of the association, and were authorised by it, for 
specific individual authorisations to perform ritual slaughter in an establishment 
in the déparlement of Deux-Sèvres was likewise refused. 

Held 

(1) Preliminary question (striking out): In October 1999 the applicant 
association's president had stated that he wished to withdraw the application; 
however, the association's lawyer had contested the validity of this withdrawal, 
arguing that the person concerned had resigned as its president in February 1999 
and that a new president had been elected. In the absence of an express request by 
the Government for the case to be struck out of its list, it was not necessary for the 
Court to examine of its own motion the question whether, as a matter of domestic 
law, the new president might validly act on behalf of the applicant association, 
since in the light of the documentary evidence, produced by the association's 
lawyer it had been established that it intended to pursue its application. There 
was therefore no reason to strike the case out of the list. 

(2) Article 9: An ecclesiastical or religious body could, as such, exercise on behalf 
of its adherents the rights guaranteed by Article 9. Ritual slaughter, whose 
purpose was to provide Jews with meat from animals slaughtered in accordance 
with religious prescriptions, was covered by the right to manifest one's religion in 
observance, within the meaning of Article 9. In the present case, by establishing an 
exception to the principle that animals must be stunned before slaughter, in order 
to authorise ritual slaughter, French law had given practical effect to a positive 
undertaking on the State's part intended to ensure effective respect for freedom 
of religion. The fact that only ritual slaughterers authorised by approved religious 
bodies were permitted to perform ritual slaughter did not in itself constitute 
interference with the freedom to manifest one's religion. Moreover, granting 
approval to the body most representative of the Jewish communities of France 
had not in any way infringed the applicant association's freedom to manifest its 
religion. In the present case it had not been established that Jews belonging to 
the applicant association were unable to obtain "glall" kosher meat, or that the 
applicant association could not supply them with it by way of an agreement with 
the ACIP, in order to be able to engage in ritual slaughter under cover of the 
approval granted to that organisation. The right to freedom of religion could not 
extend to the right to take part in person in the performance of ritual slaughter 
and the subsequent certification process, given that the religious body and its 
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members were not in practice deprived of the possibility of obtaining and eating 
meat considered by them to be more compatible with their religious prescriptions. 
It followed that the refusal of approval complained of had not constituted 
interference with the applicant association's right to the freedom to manifest its 
religion. In any event, the measure in issue, which had pursued the legitimate aim 
of protecting public health and public order, was not disproportionate, regard 
being had to the margin of appreciation to be left to each State, particularly with 
regard to establishment of the delicate relations between the State and religious 
denominations, and was therefore compatible with Article 9 § 2. 
Conclusion: no violation (twelve votes to five). 
(3) Article 14 taken in conjunction with Article 9: The facts of the case fell within 
the ambit of Article 9 and Article 14 was therefore applicable. In the light of the 
Court's findings concerning the limited effect of the measure complained of, 
findings which had led it to conclude that there had been no interference with the 
applicant association's freedom to manifest its religion, the difference in 
treatment which resulted from the measure had been limited in scope. Moreover, 
it had had an objective and reasonable justification. 
Conclusion: no violation (ten votes to seven). 
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In t h e c a s e o f Cha 'are S h a l o m V e T s e d e k v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composed of the following j u d g e s : 
M r L. WILDHABER, President, 
M r J . - P . COSTA, 
M r L . FERRARI BRAVO, 
M r L . CAFLISCH, 
M r W. FUHRMANN, 
M r K. JUNGWIERT, 
Sir Nicolas BRATZA, 
M r M. FISCHBACH, 
M r B . ZUPANCIC, 
M r s N . VAJIC, 
M r J . HEDIGAN, 
M r s W. THOMASSEN, 
M r s M . TSATSA-NIKOLOVSKA, 
M r T . PANTIRU, 
M r A . B . BAKA, 
M r E. LEVITS, 
M r K. TRAJA, 

a n d also of M r s M. DE BOER-BUQUICCHIO, Deputy Registrar, 
H a v i n g d e l i b e r a t e d in pr ivate on 8 D e c e m b e r 1999 and 31 May 2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to the C o u r t in acco rdance wi th the 
provisions appl icable pr ior to the e n t r y in to force of Protocol No. 1 1 
to t he Conven t i on for t he P ro t ec t i on of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s ("the C o n v e n t i o n " ) ' by t he E u r o p e a n 
C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) on 6 M a r c h 1999 
and t h e n by the F r e n c h G o v e r n m e n t (" the G o v e r n m e n t " ) on 30 M a r c h 
1999 (Article 5 § 4 of Protocol No . 11 and fo rmer Ar t ic les 47 a n d 48 of 
the C o n v e n t i o n ) . 

2. T h e case o r ig ina t ed in an app l ica t ion (no. 27417/95) aga ins t the 
F r e n c h Republ ic lodged wi th t he C o m m i s s i o n u n d e r fo rmer Art ic le 25 of 
the C o n v e n t i o n by an associa t ion r eg i s t e r ed u n d e r F r e n c h law, the J e w i s h 
l i turgica l assoc ia t ion C h a ' a r e S h a l o m V e T s e d e k (" the app l i can t 
assoc ia t ion") on 23 May 1995. T h e app l ican t associa t ion a l leged a 
violat ion of Ar t ic le 9 of t h e C o n v e n t i o n on account of t he F r e n c h 

1. Noie by the Regisliy. Protocol No. 11 came into force on 1 November 1998. 
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a u t h o r i t i e s ' refusal to g r a n t it t he approva l necessa ry for access to 
s l a u g h t e r h o u s e s wi th a view to p e r f o r m i n g r i tua l s l a u g h t e r in accordance 
wi th the u l t r a -o r thodox rel igious p resc r ip t ions of i ts m e m b e r s . It fu r the r 
a l leged a violat ion of Art ic le 14 of the Conven t i on in t h a t only t he J ewi sh 
Cons i s to r ia l Associa t ion of Par i s (Association consistoriale israelite de Paris -
" the ACIP"), to which the large major i ty of J e w s in F r a n c e be long , had 
received the approva l in ques t ion . 

3. T h e C o m m i s s i o n dec la red t he appl ica t ion admiss ib le on 7 Apri l 
1997. In its r epo r t of 20 O c t o b e r 1998 ( fo rmer Art ic le 31 of t he 
C o n v e n t i o n ) , it exp res sed the opinion, by fou r t een votes to t h r e e , t h a t 
t he re had been a violat ion of Art ic le 9 t a k e n in conjunct ion wi th 
Art ic le 14, a n d by fifteen votes to two tha t no s e p a r a t e issue a rose u n d e r 
Art ic le 9 t a k e n a l o n e 1 . 

4. Before t h e C o u r t , the app l ican t associa t ion was r e p r e s e n t e d by 
M r J . Mol in ie , of t he Conseil d'Etat a n d C o u r t of C a s s a t i o n Bar . T h e 
G o v e r n m e n t were r e p r e s e n t e d by the i r Agen t , M r R. A b r a h a m , D i r ec to r 
of Legal Affairs at t he Min i s t ry of Fore ign Affairs. 

5. O n 31 M a r c h 1999 a pane l of the G r a n d C h a m b e r dec ided t h a t t he 
case should be e x a m i n e d by the G r a n d C h a m b e r (Rule 100 § 1 of the Rules 
of C o u r t ) . 

6. T h e G o v e r n m e n t filed a m e m o r i a l ; the app l i can t associa t ion did 
not , but s t a t e d t h a t it r e fe r red to t he C o m m i s s i o n ' s r epo r t . O b s e r v a t i o n s 
were also received on 15 O c t o b e r 1999 from the Ch ie f Rabbi of F r a n c e , 
M r J . S i t ruk , and the ACIP, to which the P r e s i d e n t had given leave to 
in t e rvene in t he w r i t t e n p r o c e d u r e (Article 36 § 2 of t he Conven t i on a n d 
Ru le 61 § 3). 

7. By a l e t t e r of 27 O c t o b e r 1999, received a t t he Reg i s t ry on 2 N o v e m b e r , 
t he p re s iden t of the appl ican t associa t ion , Rabb i David Bi t ton , s t a t e d t h a t 
since t he lodging of t he appl ica t ion wi th the C o m m i s s i o n in May 1995 he had 
come to rea l i se w h a t ser ious d i so rgan i sa t ion was likely to ar ise for t h e 
funct ioning of t he J e w i s h c o m m u n i t y a n d t h a t this h a d led him to res ign 
the office of p r e s i d e n t . H e also said t h a t as no p r e s i d e n t had been e lec ted to 
replace h im he was en t i t l ed to ask for the case to be pure ly and simply s t ruck 
out of t he C o u r t ' s list a n d to w i t h d r a w from all p e n d i n g p roceed ings . Th i s 
l e t t e r was c o m m u n i c a t e d on 5 N o v e m b e r to t he G o v e r n m e n t and the lawyer 
i n s t ruc t ed by the associa t ion , and M r Bi t ton was invi ted to p roduce by 
r e t u r n of post a copy of the m i n u t e s of t he m e e t i n g of the assoc ia t ion ' s 
execut ive c o m m i t t e e at which t h e p r e s i d e n t h a d b e e n a u t h o r i s e d , in 
acco rdance wi th its s t a t u t e , to w i t h d r a w from t h e p roceed ings on the 
assoc ia t ion ' s behalf. 

1. Note by the Registry. The report is obtainable from the Registry. 
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8. O n 22 N o v e m b e r 1999 the assoc ia t ion ' s lawyer sen t a l e t t e r saying 
tha t M r Bi t ton had res igned the office of p r e s iden t of t h e associa t ion in 
F e b r u a r y 1999, wi th i m m e d i a t e effect, t ha t a n o t h e r p r e s i d e n t h a d been 
e lec ted by the govern ing body a n d tha t the appl ican t assoc ia t ion had no 
i n t e n t i o n of w i t h d r a w i n g its app l ica t ion . 

9. O n 24 N o v e m b e r 1999 M r Bi t ton , in a fax sent from the ACIP's fax 
m a c h i n e , sent a copy of the m i n u t e s of t he assoc ia t ion ' s execut ive 
c o m m i t t e e d a t e d 15 N o v e m b e r conf i rming the w i t h d r a w a l . 

10. O n 26 N o v e m b e r 1999 the appl ican t assoc ia t ion ' s lawyer s t a ted 
t h a t t h e s e m i n u t e s were a forgery, t h a t the a l leged m e e t i n g of the 
execut ive c o m m i t t e e on 15 N o v e m b e r had neve r t a k e n place a n d t h a t t he 
s ec r e t a ry -gene ra l a n d t r e a s u r e r m e n t i o n e d in the m i n u t e s were unknown 
to the associa t ion , of which they had never been m e m b e r s . H e also 
p roduced a copy of M r Bi t ton ' s l e t t e r of r e s igna t ion , d a t e d 26 F e b r u a r y 
1999, a copy of the m i n u t e s of the govern ing body's m e e t i n g on 2 M a r c h 
1999 a t which the new p r e s i d e n t , M r N . Be t i to , had b e e n e lec ted and a 
copy of t he a t t e n d a n c e shee t in i t ia l led by those p r e s e n t . 

11. T h e G o v e r n m e n t were kept r egu la r ly in formed of d e v e l o p m e n t s 
and did not wish to m a k e any c o m m e n t . 

12. A h e a r i n g took place in public in the H u m a n Righ t s Building, 
S t r a s b o u r g , on 8 D e c e m b e r 1999. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r J . -F . DOBELLE, 

D e p u t y D i r e c t o r of Lega l Affairs, 
Min i s t ry of Fore ign Affairs, Agent, 

M r D. H o u G U E T , D e p u t y to t he Ass i s t an t D i r ec to r 
of L i t iga t ion a n d Lega l Affairs, 
Min i s t ry of t he In te r io r , Counsel, 

M r P. LE CARPENTIER, H e a d of Rel ig ious Affairs, 
Min i s t ry of t he In t e r io r , 

M r P. BOUSSAROQUE, a d m i n i s t r a t i v e cou r t j u d g e , 
on s e c o n d m e n t to t he D i r e c t o r a t e of Legal Affairs, 
Min i s t ry of Fore ign Affairs, Advisers; 

(b) for the applicant association 
M r J . MOLINIE, of t he Conseil d'Etat 

a n d C o u r t of C a s s a t i o n Bar , Counsel, 
M r F. MOLINIE, of t he Pa r i s Bar , Adviser. 

T h e C o u r t h e a r d a d d r e s s e s by M r J . Mol inie for the appl icant 
associa t ion and M r Dobel le for the G o v e r n m e n t . 
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T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. C o n t e x t o f t h e c a s e 

1. Ritual slaughter 

13. Kashrut is the n a m e given to all the J ewi sh laws on the types of food 
which m a y be e a t e n a n d how to p r e p a r e t h e m . T h e m a i n pr inciples 
apply ing to kosher food a r e to be found in t he T o r a h , t he holy sc r ip tu re 
compr i s ing the first five books of t he Bible - t he P e n t a t e u c h - n a m e l y 
Genes i s , Exodus , Levi t icus, N u m b e r s and D e u t e r o n o m y . 

14. At t he C r e a t i o n only food from p lan t s could be e a t e n by m a n (Gen . 
i, 29) . E a t i n g m e a t was no t a u t h o r i s e d un t i l a f ter t he Flood (Gen . ix, 3) 
and t h e n only u n d e r very s t r ic t condi t ions . T h e T o r a h abso lu te ly forbids 
t he c o n s u m p t i o n of blood, since blood is the m e d i u m of life a n d life m u s t 
not be abso rbed wi th flesh bu t p o u r e d on the e a r t h like w a t e r (Deu t . xii, 23 
and 24) . In add i t ion , c e r t a i n a n i m a l s a re r e g a r d e d as unc l ean and 
c o n s u m p t i o n of c e r t a i n p a r t s of a n i m a l s is a lso forbidden. 

15. A m o n g q u a d r u p e d s , for e x a m p l e , only a n i m a l s t h a t a r e b o t h 
cloven-hoofed and r u m i n a n t s m a y be e a t e n ; t h a t exc ludes so l idungu la t e s 
like horses a n d came l s and n o n - r u m i n a t i n g q u a d r u p e d s like pigs and 
rabb i t s (Lev. xi; D e u t . xiv). A m o n g a q u a t i c species , only fishes wi th bo th 
fins a n d scales m a y be e a t e n , bu t not c r u s t a c e a n s or shellf ish. A m o n g 
flying c r e a t u r e s , only non-ca rn ivorous b i rds , such as g r a i n - e a t i n g , 
f a rmyard fowls a n d some types of g a m e m a y be e a t e n . Insec t s a n d 
rep t i l es a r e total ly forbidden. 

16. T h e T o r a h (Lev. vii, 26 and 27; xvii, 10-14) p roh ib i t s 
c o n s u m p t i o n of t h e blood of a u t h o r i s e d m a m m a l s a n d b i rds , a n d 
s l a u g h t e r m u s t be ca r r i ed ou t "as t he [Lord has] c o m m a n d e d " (Deu t . 
xii, 21). It is forb idden to ea t m e a t from a n i m a l s t h a t have died of 
n a t u r a l causes or have been killed by o t h e r a n i m a l s (Deu t . xiv, 21) . It 
is likewise forbidden to ea t m e a t from a n a n i m a l showing signs of 
d i sease or b l emishes a t t he t i m e of s l a u g h t e r ( N u m . xi, 22) . M e a t 
a n d o t h e r p r o d u c t s of p e r m i t t e d a n i m a l s ( such as milk , c r e a m or 
b u t t e r ) m u s t be e a t e n and p r e p a r e d s epa ra t e ly , in and wi th s e p a r a t e 
u tens i l s , because t he T o r a h p roh ib i t s t h e cooking of a kid in its 
m o t h e r ' s milk (Exod. xxii; D e u t . xiv, 21) . 

17. W i t h a view to e n s u r i n g compl i ance wi th all the p roh ib i t ions laid 
down in the T o r a h , l a t e r c o m m e n t a t o r s e s t ab l i shed very d e t a i l e d ru les 
conce rn ing , in p a r t i c u l a r , t he app roved m e t h o d of s l a u g h t e r , ini t ial ly by 
h a n d i n g down the ora l t r ad i t i on bu t l a t e r by compi l ing an encyclopaedic 
collect ion of c o m m e n t a r i e s - t he T a l m u d . 
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18. O b s e r v a n c e of t h e above ru les on t he e a t i n g of m e a t necess i t a t e s 
special s l a u g h t e r processes . As it is forb idden for J e w s to ea t any blood 
wha t soever , a n i m a l s for s l a u g h t e r , a f ter be ing blessed, m u s t have the i r 
t h r o a t s slit; m o r e precisely, t h e y m u s t be killed wi th a single s t roke of a 
very s h a r p knife in such a way t h a t an i m m e d i a t e , c lean a n d d e e p cut is 
m a d e t h r o u g h the t r a c h e a , t he o e s o p h a g u s , t he ca ro t id a r t e r i e s a n d the 
j u g u l a r veins , so tha t t he g r e a t e s t possible q u a n t i t y of blood will flow. 
T h e m e a t m u s t t h e n be s t eeped in w a t e r a n d sa l t ed , still wi th t he a im of 
r emov ing any t r ace of blood. C e r t a i n o rgans , like t he liver, m u s t be gril led 
to r emove blood from t h e m . O t h e r p a r t s , like t h e sciat ic ne rve , blood 
vessels or t he fat a r o u n d the vital o rgans , m u s t be r emoved . 

19. In add i t ion , i m m e d i a t e l y af ter s l a u g h t e r , the a n i m a l m u s t be 
e x a m i n e d for any signs of d i sease o r anomaly ; if t h e r e is t he s l ightes t 
doub t on t h a t poin t , t he m e a t is dec l a red unfit for c o n s u m p t i o n . R i tua l 
s l a u g h t e r - shechitah — m a y be p e r f o r m e d only by a shochet, who m u s t be a 
devout m a n of u n i m p e a c h a b l e m o r a l in t eg r i ty a n d sc rupu lous hones ty . 
Last ly, unt i l it comes to be sold, t he m e a t m u s t be kept u n d e r the 
supervis ion of a kashrut inspec tor . T h e c o m p e t e n c e a n d pe r sona l in tegr i ty 
of r i tua l s l a u g h t e r e r s a n d kashrut inspec tors a re subject to con t inuous 
appra i sa l by a re l igious au tho r i ty . In o r d e r to g u a r a n t e e c o n s u m e r s t h a t 
the i r m e a t has b e e n s l a u g h t e r e d in acco rdance wi th t he p re sc r ip t ions of 
J e w i s h law, t he re l igious a u t h o r i t y cert if ies it as "kosher" . Such 
cer t i f icat ion gives r ise to t he levying of a t ax known as s l a u g h t e r t ax or 
rabbinica l t ax . 

20. In F r a n c e , as in m a n y o t h e r E u r o p e a n coun t r i e s , the r i tua l 
s l a u g h t e r r e q u i r e d by J e w s and M u s l i m s for re l igious reasons comes in to 
conflict wi th the pr inc ip le t h a t an a n i m a l to be s l a u g h t e r e d , af ter be ing 
r e s t r a i n e d , m u s t first be s t u n n e d , t h a t is p lunged in to a s t a t e of 
unconsc iousness in which it is kept un t i l d e a t h i n t e rvenes , in o r d e r to 
spa re it any suffer ing. R i t u a l s l a u g h t e r is neve r the l e s s a u t h o r i s e d u n d e r 
F r e n c h law a n d by the Counci l of E u r o p e C o n v e n t i o n for t he P ro t ec t i on of 
A n i m a l s for S l a u g h t e r a n d the E u r o p e a n Direc t ive of 22 D e c e m b e r 1993 
(see "Re levan t law and p r a c t i c e " below). 

21 . Ri tua l s l a u g h t e r is r e g u l a t e d in F r e n c h law by D e c r e e no. 80-791 of 
1 O c t o b e r 1980, p r o m u l g a t e d to i m p l e m e n t Art ic le 276 of t he Coun t rys ide 
C o d e , as a m e n d e d by D e c r e e no. 81-606 of 18 M a y 1981. Ar t ic le 10 of the 
dec r ee provides : 

"It is forbidden to perform ritual slaughter save in a slaughterhouse. Subject to the 
provisions of the fourth paragraph of this Article, ritual slaughter may be performed 
only by slaughterers authorised for the purpose by religious bodies which have been 
approved by the Minister of Agriculture, on a proposal from the Minister of the 
Interior. Slaughterers must be able to show documentary proof of such authorisation. 

The approved bodies mentioned in the previous paragraph must inform the Minister 
of Agriculture of the names of authorised persons and those from whom authorisation 
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has been withdrawn. If no religious body has been approved, the prefect of the 
département in which the slaughterhouse used for ritual slaughter is situated may grant 
individual authorisations." 

2. The Jewish Consistorial Association of Paris 

22. O n 1 J u l y 1982 the approva l necessary for power to a u t h o r i s e 
s l a u g h t e r e r s was g r a n t e d to the J o i n t Rabbin ica l C o m m i t t e e a lone . T h e 
J o i n t Rabbin ica l C o m m i t t e e is pa r t of t he J ewi sh Cons i s to r ia l 
Associa t ion of Par i s (" the ACIP"), which is an offshoot of the C e n t r a l 
Cons is tory , the ins t i tu t ion set up by Napo leon I by m e a n s of the 
I m p e r i a l D e c r e e of 17 M a r c h 1808 to a d m i n i s t e r J e w i s h w o r s h i p in 
F r a n c e . Fol lowing the s epa ra t i on of the C h u r c h e s a n d t h e S t a t e in 
1905, t he J e w i s h cong rega t i ons of F r a n c e , n u m b e r i n g some 700,000 
faithful, fo rmed themse lves into J e w i s h l i turgical associa t ions (see 
"Relevant law and p rac t i ce" below) u n d e r an umbre l l a o rgan i sa t ion 
called t he U n i o n of J e w i s h C o n g r e g a t i o n s of F r a n c e , which kept the 
n a m e C e n t r a l Cons is tory . 

23 . U n d e r Ar t ic le 1 of its s t a t u t e , the a ims of t he C e n t r a l Consistory-
a re to serve the g e n e r a l i n t e r e s t s of J e w i s h worsh ip , to s a fegua rd t he 
f reedom n e e d e d to t ake p a r t in it, to defend the r igh ts of the 
cong rega t i ons and to see to the founding , survival and d e v e l o p m e n t of 
jo in t i n s t i t u t ions and services for t he benef i t of affiliated bodies . It also 
seeks to p rese rve t he i n d e p e n d e n c e and d igni ty of the r a b b i n a t e , to 
e n s u r e t he p e r m a n e n c e of the office of Ch ie f Rabbi of F r a n c e , to 
e n c o u r a g e r e c r u i t m e n t of rabbis by o rgan i s ing t he J e w i s h S e m i n a r y of 
F r a n c e a n d to e n s u r e , by g e n e r a l ru les appl icable to all the affiliated 
bodies, t he p re se rva t ion of uni ty , discipl ine and o rde r l ines s in t he 
performance of ac t s of worsh ip . It r e p r e s e n t s t he g e n e r a l i n t e r e s t s of 
F rench J u d a i s m a n d is ded ica t ed to m a i n t a i n i n g and p re se rv ing sp i r i tua l 
t ies wi th Israel a n d J e w i s h cong rega t i ons t h r o u g h o u t t he world. 

24. T h e Cons i s to ry includes cong rega t i ons r e p r e s e n t i n g mos t of 
t he m a i n d e n o m i n a t i o n s wi th in J u d a i s m , wi th t he except ion of the 
l iberals , who believe t h a t the T o r a h should be i n t e r p r e t e d in t he l ight of 
p r e sen t -day living condi t ions , and t h e u l t r a - o r t h o d o x , who advoca te , on 
t he con t r a ry , a s t r ic t i n t e r p r e t a t i o n of t he T o r a h . 

25. T h e J o i n t Rabbin ica l C o m m i t t e e is composed of t he Ch ie f Rabbi of 
Par i s , from the ACIP, whose r eg i s t e r ed office is in the rue Sa in t -Geo rges , 
Par i s , the rabbi of t he o r thodox c o n g r e g a t i o n of t he rue Pavee , t he rabbi of 
t he J e w i s h c o n g r e g a t i o n of s t r ic t obse rvance and the rabbi of t he 
t rad i t iona l i s t c o n g r e g a t i o n of t he rue de Montev ideo . It is e m p o w e r e d to 
issue t he a u t h o r i s a t i o n s n e e d e d to ob t a in a card p e r m i t t i n g access to t he 
s l a u g h t e r h o u s e s . T h e rabbin ica l cour t , or Be th Din , which ru les on 
ques t i ons of rel igious law ( m a r r i a g e , divorce and convers ions) , supervises 
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observance of the d i e t a ry laws a n d appo in t s a n d m o n i t o r s t h e kashrut 
s l a u g h t e r e r s a n d inspec tors employed by the Cons is tory . 

26. Since sec t ion 2 of t he 1905 Act provides t h a t t he Repub l i c m a y not 
recognise , pay s t ipends to or subsidise any re l igious d e n o m i n a t i o n (except 
in t he t h r e e départements of Bas-Rhin , H a u t - R h i n and Mosel le , w h e r e the 
1801 C o n c o r d a t still app l i es ) , t he i ncome of all t he l i turgica l associa t ions 
in F r a n c e , of w h a t e v e r d e n o m i n a t i o n , is der ived from the con t r ibu t ions 
a n d gifts of t he i r a d h e r e n t s . Accord ing to the G o v e r n m e n t , 
a p p r o x i m a t e l y half of the C e n t r a l Cons i s to ry ' s r e sources comes from the 
s l a u g h t e r t ax , which is levied a t t he r a t e of abou t 8 F r e n c h francs (FRF) 
per kilo of beef sold. 

3. The liturgical association Cha'are Shalom Ve Tsedek 

27. T h e l i turgical associa t ion C h a ' a r e Sha lom Ve T s e d e k is an 
assoc ia t ion dec la red on 16 J u n e 1986 wi th its r eg i s t e r ed office in t he rue 
A m e l o t , Pa r i s . Accord ing to its s t a t u t e , t he app l ican t assoc ia t ion ' s a ims 
a r e " to o rgan i se , subs id ise , e n c o u r a g e , revive, assist , p r o m o t e and 
finance, in F r a n c e , publ ic J e w i s h wor sh ip and any o t h e r r e l a t e d or 
connec t ed act ivi t ies of a rel igious n a t u r e which migh t , d i rec t ly or 
indirect ly , lead towards the object it p u r s u e s " . In add i t ion , "It will seek to 
co-ord ina te the sp i r i tua l ac t ions of o t h e r J e w i s h l i turgica l associa t ions , 
pa r t i cu l a r ly those a i m e d at fos ter ing observance of kashrut. It will assist 
wi th t h e p r o m o t i o n a n d c rea t ion of all social, educa t iona l , c u l t u r a l and 
sp i r i tua l act ivi t ies as far as i ts m e a n s p e r m i t a n d provide bo th m o r a l and 
financial suppo r t to poor families be long ing to t he c o n g r e g a t i o n or those 
expe r i enc ing t e m p o r a r y difficulties." 

28. T h e C h a ' a r e Sha lom Ve T s e d e k assoc ia t ion now has six h u n d r e d 
subscr ib ing m e m b e r s a n d a p p r o x i m a t e l y forty t h o u s a n d a d h e r e n t s , some 
of w h o m r u n a to ta l of twen ty b u t c h e r ' s shops , n ine r e s t a u r a n t s a n d live 
c a t e r e r s in the Pa r i s reg ion a lone . In add i t ion it has m o r e t h a n eighty 
ou t l e t s for t he sale of deep-f rozen food in the Par is reg ion , Lyons and 
Marse i l l es . 

29. T h e assoc ia t ion publ i shes J e w i s h ca l enda r s , has a Kollel (s tudy 
c e n t r e for young rabb i s ) , two c e n t r e s for t h e s tudy of t he T o r a h a n d two 
synagogues , in Par i s a n d Sarcel les . It is a d m i n i s t e r e d by a rabbin ica l 
c o m m i t t e e which has sole ju r i sd ic t ion over rel igious issues and is 
composed of chief rabbis , r abb is , wrell-known m e m b e r s of the 
c o n g r e g a t i o n a n d kashrut s l a u g h t e r e r s and inspec to r s . 

30. Or ig ina l ly , the app l ican t assoc ia t ion c a m e in to be ing as a minor i ty 
m o v e m e n t which split away from t h e J ewi sh C e n t r a l Cons i s to ry of Par i s . 
I t s m e m b e r s a r e d e t e r m i n e d to p rac t i s e the i r re l igion in t he s t r ic tes t 
o r thodoxy . In pa r t i cu l a r , the app l ican t associa t ion wishes to pe r fo rm 
r i t ua l s l a u g h t e r accord ing to s t r i c t e r ru les t h a n those followed by the 
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s l a u g h t e r e r s a u t h o r i s e d by the Pa r i s C e n t r a l Cons i s to ry as r e g a r d s 
e x a m i n a t i o n of s l a u g h t e r e d a n i m a l s for any signs of d i sease or anoma l i e s . 

3 1. T h e p resc r ip t ions conce rn ing kosher m e a t , der ived from Levi t icus , 
w e r e codified in a c o m p e n d i u m called Shu lchan Aruch (The Laid Tab le ) 
w r i t t e n by Rabb i Yosef C a r o (1488-1575), which lays down very s t r ic t 
ru les . However , some l a t e r c o m m e n t a t o r s accep ted less cons t r a in ing 
rules , pa r t i cu la r ly wi th r e g a r d to e x a m i n a t i o n of t he lungs of s l a u g h t e r e d 
an ima l s . But a n u m b e r of o r thodox J e w s , pa r t i cu la r ly those who be long to 
S e p h a r d i c cong rega t i ons or iginal ly from N o r t h Africa, inc luding the 
m e m b e r s of the app l i can t associa t ion , wish to eat m e a t from a n i m a l s 
s l a u g h t e r e d accord ing to the most s t r i ngen t r e q u i r e m e n t s of t he 
Shu lchan Aruch . Th i s type of m e a t is r e fe r red to by t he Yiddish word 
"glatt", m e a n i n g " s m o o t h " . 

32. For m e a t to qualify as "glatt", the s l a u g h t e r e d a n i m a l m u s t not 
have any impur i ty , or in o t h e r words any t race of a previous i l lness, 
especial ly in t he lungs . In pa r t i cu l a r , t he re m u s t be no f i l amen ta ry 
adhes ions b e t w e e n the p l e u r a and t h e lung. Th i s r e q u i r e m e n t of 
pu r i ty main ly conce rns adul t s h e e p a n d ca t t l e , which a re m o r e likely to 
have c o n t r a c t e d d isease a t some poin t of the i r ex i s tence . But , accord ing 
to the appl icant assoc ia t ion , the r i tua l s l a u g h t e r e r s u n d e r the a u t h o r i t y 
of the Be th Din, t he rabb in ica l cour t of t he ACIP, the only body to have 
been approved - on 1 J u l y 1982 - by the Min i s t ry of A g r i c u l t u r e , now no 
longer m a k e a d e t a i l e d e x a m i n a t i o n of the lungs and a r e less exac t ing 
abou t pur i ty a n d the p re sence of f i l aments so t h a t , in the appl ican t 
assoc ia t ion ' s submiss ion , b u t c h e r s sel l ing m e a t cer t i f ied as kosher by t he 
C e n t r a l Cons i s to ry a r e sel l ing m e a t which its m e m b e r s cons ider i m p u r e 
a n d the re fo re unfit for c o n s u m p t i o n . 

33 . T h e app l ican t associa t ion s u b m i t t e d t h a t it was the re fo re obliged, 
in o r d e r to be able to m a k e "glatt" ko she r m e a t avai lable to its a d h e r e n t s , 
to s l a u g h t e r illegally a n d to ob ta in suppl ies from Belg ium. 

34. T h e G o v e r n m e n t , for the i r p a r t , p roduced a cer t i f icate from the 
Ch ie f Rabbi of F r a n c e to the effect t ha t t h e r e were b u t c h e r ' s shops 
superv ised by the Cons i s to ry w h e r e t h e m e m b e r s of t he C h a ' a r e Sha lom 
associa t ion could ob t a in "glatt" m e a t . In add i t ion , acco rd ing to figures 
suppl ied by the G o v e r n m e n t , the appl ican t assoc ia t ion , which has nine 
employees , inc lud ing six r i tua l s l a u g h t e r e r s , had a t u r n o v e r of 
F R F 4,900,000 in 1993, desp i t e refusal of a u t h o r i s a t i o n to pe r fo rm r i tua l 
s l a u g h t e r , and m o r e t h a n F R F 3,800,000 of this s u m c a m e from s l a u g h t e r 
tax . In 1994 the t u r n o v e r was F R F 4,600,000, of which F R F 3,700,000 c a m e 
from the s l a u g h t e r t ax , a n d in 1995 the income from the s l a u g h t e r t a x 
c a m e to more t h a n F R F 4,000,000. T h e t ax levied by the app l i can t 
associa t ion for s l a u g h t e r a m o u n t e d to F R F 4 for each kilo of koshe r m e a t 
sold. 
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B. T h e p r o c e e d i n g s w h i c h gave r i s e to the a p p l i c a t i o n 

/. The first set ofproceedings 

35. B e t w e e n 1984 and 1985, w h e n it was r eg i s t e r ed only as a cu l t u r a l 
( r a t h e r t h a n l i turgical ) assoc ia t ion , the app l ican t associa t ion cert if ied as 
be ing "glatt" kosher t he m e a t sold in t he b u t c h e r ' s shops of its m e m b e r s . 
Th i s m e a t was e i the r i m p o r t e d from Be lg ium or c a m e from a n i m a l s 
s l a u g h t e r e d in F r a n c e in acco rdance wi th its own rel igious p resc r ip t ions , 
a n d the re fo re wi thou t cer t i f ica t ion from the Pa r i s B e t h Din . Civil 
p roceed ings w e r e b r o u g h t aga ins t it by the ACIP, which a l leged tha t it 
h a d given a mi s l ead ing desc r ip t ion of goods offered for sa le , s ince it had 
f r audu len t ly label led the m e a t sold as kosher . 

However , the ACIP's ac t ion was d ismissed by the Pa r i s C o u r t of Appea l 
in a j u d g m e n t of 1 O c t o b e r 1987, l a t e r uphe ld by the C o u r t of Cassa t ion , 
on the g r o u n d t h a t the 1905 Act on t he s e p a r a t i o n of t he C h u r c h e s a n d the 
S t a t e did not allow the cour t s to ru le on t he ques t i on w h e t h e r a l i turgical 
assoc ia t ion like t he appl ican t was e m p o w e r e d to g u a r a n t e e t h a t m e a t 
offered for sale was kosher ; on t he o t h e r hand , the C o u r t of A p p e a l no ted 
t h a t it had not been con t e s t ed t h a t t he app l ican t assoc ia t ion had compl ied 
wi th t he s tr ict ru les conce rn ing r i t ua l s l a u g h t e r a n d inspec t ion . 

2. The second set of proceedings 

36. O n 11 F e b r u a r y 1987 the app l ican t associa t ion a sked the Min i s t e r 
of the In t e r io r to p ropose its approva l wi th a view to p rac t i s ing r i tua l 
s l a u g h t e r . Th i s appl ica t ion was refused by a decis ion of 7 May 1987 on 
t h e g r o u n d s t h a t the associa t ion was not sufficiently r e p r e s e n t a t i v e 
wi th in t he F r e n c h J e w i s h c o m m u n i t y a n d was not a re l igious associa t ion 
wi th in t he m e a n i n g of Pa r t IV of t he Act of 9 D e c e m b e r 1905 on the 
s e p a r a t i o n of t he C h u r c h e s a n d t h e S t a t e . 

37. T h e app l i can t associa t ion a p p e a l e d to t he Pa r i s Admin i s t r a t i ve 
C o u r t , p l ead ing an in f r ingemen t of f reedom of rel igion, g u a r a n t e e d both 
by sec t ion 1 of t he Act of 9 D e c e m b e r 1905 on the s e p a r a t i o n of the 
C h u r c h e s a n d the S t a t e a n d by Ar t ic le 9 of t he E u r o p e a n C o n v e n t i o n on 
H u m a n R igh t s . 

38. O n 28 J u n e 1989 the Pa r i s A d m i n i s t r a t i v e C o u r t d i smissed the 
assoc ia t ion ' s appea l , giving the following r easons : 

The grounds given for the impugned decision were that the association was not 
sufficiently representative within the Jewish community and that it was not a liturgical 
association within the meaning of Part IV of the Act of 9 December 1905. In making that 
decision the Minister of the Interior refused to accept that the association was a 
religious bod)* coming within the scope of the above-menlioned provisions. 
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Although Article 1 of the appellant's statute describes it as a liturgical association 

governed by the provisions of the Act of 9 December 1905,... [the applicant association] 

has not established, as the evidence stands at present, that it subsidises or that it is an 

offshoot of an association which subsidises the continuation of and public participation in 

Jewish worship. The fact that it makes kosher meat available for sale in more than twenty 

retail butcher's and eighty outlets for the sale of deep-frozen food is not sufficient to give 

the association the character of a religious body which may be proposed by the Minister of 

the Interior for approval by the Minister of Agriculture ... The Minister of the Interior was 

thus able to take the impugned decision without commit ting any error as to the facts or the 

law or any manifest error of assessment, nor did he infringe the freedom of worship, since 

he did no more than verify the si at us of the appellant organisation in the interests of public 

policy and pursuant to the provisions referred to above. 

Lastly, it has not been established that the Minister's decision was taken on grounds 

that had nothing to do with public policy requirements and was prompted by a desire to 

reserve the benefit of approval for the only Jewish religious body which has obtained it 

39. T h e appl ican t associa t ion a p p e a l e d aga ins t this j u d g m e n t to t h e 

Cornell cl'Etat. In a j u d g m e n t of 25 N o v e m b e r 1994 the Conseil d'Etat 

dismissed the appea l on t he following g r o u n d s : 

... The documents in the file do not establish that the Jewish liturgical association 

Cha 'arc Shalom Ve Tsedek, which does not organise any worship or dispense any 

teaching, has on account of its activities the character of a 'religious body' for the 

purposes of Article 10 ... of the decree of 1 October 1980. Consequently, by refusing to 

propose it for approval by the Minister of Agriculture, the Minister of the Interior did 

not commit any error of law and gave sufficient grounds for his decision. 

[Lastly,] in taking the impugned decision the Minister of the Interior only used the 

powers conferred on him by the above-mentioned provisions with a view to ensuring that 

ritual slaughter is performed in conditions consistent with public policy requirements, 

public hygiene and respect for public freedoms. Accordingly, the appellant association 

may not validly maintain that the Minister interfered in the functioning of a religious 

body or that he infringed the freedom of religion guaranteed in particular by the 

Declaration of the Rights of Man and the European Convention [on] Human Rights ..." 

3. The third set of proceedings 

40. C o n c u r r e n t l y wi th its appl ica t ion of 11 F e b r u a r y 1987 for approva l 

as a re l ig ious body, t he app l i can t associa t ion s u b m i t t e d on the s a m e day to 

t he prefect of the département of Deux-Sèvres a n app l i ca t ion on beha l f of 

t h r e e r i tua l s l a u g h t e r e r s who w e r e m e m b e r s of the associa t ion , and were 

a u t h o r i s e d by it, for specific individual a u t h o r i s a t i o n s to pe r fo rm r i tua l 

s l a u g h t e r in a n e s t a b l i s h m e n t in t h a t département. 

4 1 . O n 29 Apri l 1987 the prefect refused this app l ica t ion on the 

g r o u n d s t h a t Art ic le 10 § 3 of D e c r e e no. 80-791 of 1 O c t o b e r 1980 

e m p o w e r e d prefec ts to a u t h o r i s e individual s l a u g h t e r e r s only w h e r e no 
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re l igious body had been approved for the rel igion in ques t ion a n d tha t it 

was c lear t h a t the J o i n t Rabbin ica l R i tua l S l a u g h t e r C o m m i t t e e h a d been 

given the approva l concerned . 

42. T h e appl ican t associa t ion a p p e a l e d aga ins t this decis ion to the 

Poi t ie rs A d m i n i s t r a t i v e C o u r t . 

43 . In a j u d g m e n t of 10 O c t o b e r 1990 the Poi t ie rs A d m i n i s t r a t i v e 

C o u r t d i smissed the appea l aga ins t t he prefect ' s decision on the 

following g r o u n d s : 

The evidence placed before the Court shows, and this has not been contested, that by a 

decision of 1 July 1982 the Minister of Agriculture, acting on the basis of Article 10 § 2 of the 

above-mentioned decree of 1 October 1980, approved the Joint Rabbinical Commit tee ' as 

a body empowered to appoint ritual slaughterers authorised to perform ritual slaughter in 

the manner prescribed by the Jewish religion. That approval prevents prefects from 

issuing individual authorisations under Article 10 § 4 permitt ing persons or institutions 

adhering to the religion concerned to perform ritual slaughter. It is clear, particularly in 

the light of Article 2 of its s ta tute , that the cultural association 'Cha 'are Shalom Ve 

Tsedck' proclaims its adherence to the Jewish religion. Consequently, and even though 

the association apparently refuses for religious reasons to recognise the authority of the 

Joint Rabbinical Commit tee ' , the individual application it made for a derogation 

authorising it to perform ritual slaughter in a slaughterhouse in the département of Deux-

Sèvres could only be refused. Accordingly, when the prefect of Deux-Sèvres, in refusing the 

application on 29 April 1987, applied these legal rules, as he was required to do, without 

becoming involved in the internal dissensions of thejewish religion, he did not infringe the 

principle of equality in the application of administrative rules or the principle of freedom 

of worship set forth in the Act of 9 December 1905 on the separation of the Churches and 

the State or the freedom of conscience and religion enunciated ... in Article 9 of the 

Convention for the protection ol Human Rights and Fundamental Freedoms." 

44. In a j u d g m e n t of 25 N o v e m b e r 1994 the Conseil d'Etat u p h e l d the 

above j u d g m e n t on appea l , giving the following r easons : 

"The provisions ... of the third paragraph of Article 10 of the decree of 1 October 1980 

give prefects the power to authorise ritual slaughterers only where no religious body has 

been approved for the religion concerned under the first paragraph of the same Article. 

It is clear that the Joint Rabbinical Ritual Slaughter Committee has obtained the 

approval in question. Consequently, the prefect of Deux-Sèvres was required to refuse, 

as he did, the application made by the appellant association." 

II. R E L E V A N T LAW A N D P R A C T I C E 

A. D o m e s t i c law 

45. Art ic le 2 of the 1958 C o n s t i t u t i o n provides : 

"France is a secular Republic; it shall ensure the equality before the law of all citizens, 

without distinction as to origin, race or religion. It shall respect all beliefs." 
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46. T h e re levan t provisions of t he Act of 9 D e c e m b e r 1905 on the 
s e p a r a t i o n of the C h u r c h e s a n d the S t a t e ' a re worded as follows: 

Section 1 

"The Republic shall ensure freedom of conscience. It shall guarantee free 
participation in religious worship, subject only to the restrictions laid down hereinafter 
in the interest of public order." 

Section 2 

"The Republic shall not recognise, pay stipends to or subsidise any religious 
denomination. Consequently, from 1 January in the year following promulgation of this 
Act all expenditure relating to participation in worship shall be removed from Stale, 
département and municipality budgets. However, these budgets may include 
appropriations for expenditure on chaplaincy services intended to ensure freedom of 
worship in public institutions such as senior and junior high schools, primary schools, 
hospices, mental hospitals and prisons ..." 

Section 18 

"Associations formed in order to meet the costs of a religious denomination, to ensure 
its continued existence or to foster participation in public acts of worship shall be 
constituted in accordance with sections 5 et seq. of Part 1 of the Act of 1 July 1901. 
They shall, in addition, be subject to the provisions of the present Act." 

Section 19 

"These associations must have as their sole object participation in religious worship 
and be composed of at least 

— seven persons in municipalities with a population of less than 1,000; 

— fifteen persons in municipalities with a population of between 1,000 and 20,000; 

— twenty-five adults permanently or temporarily resident in the religious district 

concerned in municipalities with a population of more than 20,000; 

Associations ma)- in addition receive contributions as provided in section 6 of the Act 
of 1 July 1901 and the proceeds from collections held to meet the costs of worship and 
may levy charges for: religious ceremonies and services even in the form of an 
endowment; renting of benches and seats; provision of objects intended for use in 
funeral services in religious buildings and for the decoration of such buildings ... 

Under I he conditions laid down by sections 7 and 8 of the Act of 4 February 1901/8 July 
1941, on administrative supervision of donations and bequests, liturgical associations 
may receive testamentary gifts and donations inter vivos intended to help them achieve 
their objects or subject to religious or liturgical obligations ... 

They may not, in any form whatsoever, receive subsidies from the State, the 
départements or municipalities. Sums allotted for repairs to the buildings used for public 
worship shall not be considered subsidies, whether or not those buildings arc listed as 
historic monuments." 

1. In the version applicable at the material lime. 



C H A ' A R E S H A L O M V E T S E D E K v. F R A N C E J U D G M E N T 249 

Section 20 

"These associations may, in the forms laid down by section 7 of the Act of 16 August 
1901, set up unions with a central administrative service or governing body ..." 

47. Art ic le 276 of t he C o u n t r y s i d e Code provides : 

"It is an offence to ill-treat domestic animals or wild animals that have been tamed or 
arc being held in captivity." 

48. T h e re levan t provis ions of D e c r e e no. 80-791 of 1 O c t o b e r 1980, 
p r o m u l g a t e d to i m p l e m e n t Art ic le 276 of t he C o u n t r y s i d e C o d e , a re 
worded as follows: 

Article 7 

"The provisions of Articles 8 and 9 below shall be applicable in establishments for the 
slaughter of oxen, sheep, goats, pigs, horses, poultry, domestic rabbits and game." 

Article 8 

"All animals must be restrained before slaughter. In the case of ritual slaughter this 
must be done before the throat is slit. 

Restraint techniques must be designed and used in such a way as to avoid all 
unnecessary suffering, excitement and injury to the animals. Halters may not be 
tightened by means of twisting-sticks. 

It is forbidden to hang animals up before they have been stunned, or, in the case of 
ritual slaughter, before their throats have been slit. 

The provisions of the present Article shall not apply to the slaughter of poultry, 
domestic rabbits and small game where these are stunned after being hung up." 

Article 9 

"Stunning, that is the use of an authorised technique which immediately plunges 
animals into a state of unconsciousness, shall be compulsory before slaughter, save in 
the following cases: 

4. ritual slaughter." 

Article 10 

"It is forbidden to perform ritual slaughter save in a slaughterhouse (Decree no. 81-
606, 18 May 1989, Article 1). Subject to the provisions of the fourth paragraph of this 
Article, ritual slaughter may be performed only by slaughterers authorised for the 
purpose by religious bodies which have been approved by the Minister of Agriculture, 
on a proposal from the Minister of the Interior. Slaughterers must be able to show 
documentary proof of such authorisation. 

The approved bodies mentioned in the previous paragraph must inform the Minister 
of Agriculture of the names of authorised persons and those from whom authorisation 
has been withdrawn. 
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If no religious body has been approved, the prefect of the diparkmenl in which the 
slaughterhouse used for ritual slaughter is situated may grant individual 
authorisations on application from the persons concerned." 

B. I n t e r n a t i o n a l law 

/. The Council of Europe 

49. T h e E u r o p e a n C o n v e n t i o n for t he P ro tec t ion of A n i m a l s for 
S l augh te r , of 10 May 1979, provides , inter alia: 

Article 1 

" I . This Convention shall apply to the movement, lairaging, restraint, stunning and 
slaughter of domestic solipeds, ruminants, pigs, rabbits and poultry. 

Article 12 

"Animals shall be restrained where necessary immediately before slaughtering and, 
with the exceptions set out in Article 17, shall be stunned by an appropriate method." 

Article 13 

"In the case of the ritual slaughter of animals of the bovine species, they shall be 
restrained before slaughter by mechanical means designed to spare them all avoidable 
pain, suffering, agitation, injury or contusions." 

Article 17 

" 1 . Each Contracting Party may authorise derogations from the provisions 
concerning prior stunning in the following cases: 

- slaughtering in accordance with religious rituals; 

Article 18 

" 1 . Each Contracting Party shall make certain of the skill of persons who are 
professionally engaged in the restraint, stunning and slaughter of animals. 

2. Each Contracting Part)* shall ensure that the instruments, apparatus or 
installations necessary for the restraint and stunning of animals comply with the 
requirements of the Convention." 

Article 19 

"Each Contracting Party permitt ing slaughter in accordance with religious ritual 
shall ensure, when it does not itself issue the necessary authorisations, that animal 
sacrificers are duly authorised by the religious bodies concerned." 
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50. R e c o m m e n d a t i o n no. R (91) 7 of t he C o m m i t t e e of Min i s t e r s t o 

m e m b e r S t a t e s on t he s l a u g h t e r of a n i m a l s ( adop t ed by the C o m m i t t e e 

of M i n i s t e r s on 17 J u n e 1991 at t h e 4 6 0 t h m e e t i n g of t he M i n i s t e r s ' 

Depu t i e s ) includes the following provision: 

Recommends to the Governments of the member States: 

vh. if they authorise slaughter in accordance with religious rites without prior 
stunning, to take all possible measures to protect the welfare of the animals 
concerned by ensuring that such slaughter is carried out in appropriate 
slaughterhouses by trained personnel, who observe as far as possible the provisions 
in the Code of Conduct. 

2. The European Union 

5 1 . T h e E u r o p e a n Direc t ive of 18 N o v e m b e r 1974 on s t u n n i n g of 

a n i m a l s before s l a u g h t e r provides , inter alia: 

"Whereas ... the practice of stunning animals by appropriate recognised techniques 
should be generalised; 

Whereas, however, it is necessary to take account of the particular requirements of 
certain religious rites; 

Ar t ic le 4 of the Direc t ive provides : 

"The present Directive does not affect national provisions related to special methods 
of slaughter which are required for particular religious rites." 

52. T h e E u r o p e a n Direc t ive of 22 D e c e m b e r 1993 on the p ro t ec t i on of 

a n i m a l s at t he t i m e of s l a u g h t e r or kil l ing provides , inter alia: 

"Whereas at the time of slaughter or killing animals should be spared any avoidable 
pain or suffering; 

Whereas, however, it is necessary ... to take account of the particular requirements of 
certain religious rites; 

C. C a s e - l a w 

53. In a j u d g m e n t of 2 May 1973 (Association cultuelle des Israélites nord-

africains de Paris - L i tu rg ica l Associa t ion of Nor th-Afr ican J e w s in Par i s , 

Ree. p . 312) , t he Conseil dEtat held: 

"... In requiring ritual slaughter performed under conditions derogating from the 
provisions of ordinary law to be carried out only by ritual slaughterers authorised by 
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religious bodies approved by the Minister of Agriculture on a proposal by the 
Minister of the Interior, the Prime Minister did not interfere in the affairs of 
religious bodies and did not infringe the freedom of worship but took the 
measures needed for exercise of that freedom in a manner consistent with public 
policy ..." 

T H E L A W 

I. PRELIMINARY Q U E S T I O N 

54. U n d e r t h e t e r m s of Ar t ic le 37 § 1 (a) of t h e C o n v e n t i o n , t h e C o u r t 
may dec ide , a t any t ime in t he p roceed ings , to s t r ike a case out of its list 
w h e r e t he c i r c u m s t a n c e s lead to the conclus ion t h a t the appl ican t does not 
in t end to p u r s u e his app l ica t ion . 

55. In t he p r e s e n t case , by a l e t t e r of 27 O c t o b e r 1999, t he p r e s i d e n t of 
t he app l ican t assoc ia t ion , R a b b i David Bi t ton , told the C o u r t t h a t he 
wished pure ly a n d simply to w i t h d r a w the appl ica t ion . However , t he 
lawyer of t he app l ican t associa t ion con t e s t ed t he val idi ty of this 
w i t h d r a w a l , a r g u i n g , wi th s u p p o r t i n g d o c u m e n t a r y evidence , t h a t 
Mr Bi t ton had res igned from the office of p r e s i d e n t of t he associa t ion on 
26 F e b r u a r y 1999 a n d tha t a new p re s iden t had been e lec ted by the 
gove rn ing body as far back as 2 M a r c h , this e lect ion be ing conf i rmed by 
a n e x t r a o r d i n a r y g e n e r a l m e e t i n g on 10 M a r c h 1999 (see p a r a g r a p h s 7 to 
11 above) . 

56. At the h e a r i n g on 8 D e c e m b e r 1999 the F r e n c h G o v e r n m e n t m a d e 
the p r e l i m i n a r y obse rva t ion t h a t it was for t he C o u r t to rule on the val idi ty 
of the l a s t - m i n u t e w i t h d r a w a l by M r Bi t ton and s t a t e d t h a t they would not 
object , should it be ad judged valid, if t h e C o u r t w e r e to g r a n t his r e q u e s t . 
T h e y also p roduced a copy of a l e t t e r from the app l ican t associa t ion , d a t e d 
24 N o v e m b e r 1999, in which it in formed the Par i s police a u t h o r i t y t h a t , 
following a m e e t i n g of its execut ive c o m m i t t e e on 23 S e p t e m b e r 1999, 
t he assoc ia t ion had dec ided to a m e n d its s t a t u t e , wi th r ega rd in 
p a r t i c u l a r to its r eg i s t e r ed office a n d the compos i t ion of t he execut ive 
c o m m i t t e e . 

57. In the absence of an express r e q u e s t by t he G o v e r n m e n t for it to 
s t r ike t he case out of its list, t he C o u r t does not cons ider it necessa ry to 
e x a m i n e of its own mot ion the ques t i on w h e t h e r , as a m a t t e r of 
d o m e s t i c law, the new p re s iden t e lec ted in M a r c h 1999 m a y validly act 
on beha l f of the app l ican t assoc ia t ion , since in t h e l ight of t he 
d o c u m e n t a r y evidence p roduced by the assoc ia t ion ' s lawyer t h e C o u r t 
cons iders t h a t it has b e e n es tab l i shed t h a t t he app l ican t associa t ion 
in t ends to p u r s u e its app l ica t ion . T h e r e is the re fo re no reason to s t r ike 
t he case out of t he list. 
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II. A L L E G E D V I O L A T I O N O F A R T I C L E 9 O F T H E C O N V E N T I O N , 
T A K E N A L O N E AND C O N J U N C T I O N W I T H ARTICLE 14 

58. T h e appl ican t assoc ia t ion , whose a r g u m e n t s were endor sed by the 
C o m m i s s i o n , s u b m i t t e d t h a t by refusing it the approva l necessa ry for it to 
au tho r i s e its own r i tua l s l a u g h t e r e r s to pe r fo rm r i tua l s l a u g h t e r , in 
accordance wi th t he re l igious p resc r ip t ions of its m e m b e r s , a n d by 
g r a n t i n g such approva l to the ACIP a lone , t he F r e n c h a u t h o r i t i e s had 
infr inged in a d i s c r imina to ry way its r ight to mani fes t its rel igion 
t h r o u g h obse rvance of t he r i tes of the J e w i s h re l igion. It re l ied on 
Art ic le 9 of t he Conven t ion , t a k e n a lone a n d in conjunct ion wi th Art ic le 14. 

59. Ar t ic le 9 of t he C o n v e n t i o n provides : 

" I . Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief and freedom, either alone or in 
community with others and in public or private, to manifest his religion or belief, in 
worship, teaching, practice and observance. 

2. Freedom to manifest one's religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic society in the 
interests of public safety, for the protection of public order, health or morals, or for the 
protection of the rights and freedoms of others. ' ' 

T h e re levan t p a r t of Ar t ic le 14 of the Conven t i on for t he p u rp o s e s of 
t he p re sen t case provides : 

"Enjoyment of the rights and freedoms set forth in [the] Convention shall be secured 
without discrimination on any ground such as . . . religion ..." 

60. In t he submiss ion of t he app l ican t assoc ia t ion , the condi t ions for 
r i tua l s l a u g h t e r , as p e r f o r m e d at p r e s e n t by t he r i tua l s l a u g h t e r e r s 
a u t h o r i s e d by t h e ACIP, to which t h e F r e n c h g o v e r n m e n t g r a n t e d in 1982 
the exclusive pr ivi lege of ca r ry ing out J e w i s h r i tua l s l a u g h t e r , no longer 
satisfied t h e very str ict r e q u i r e m e n t s of the J e w i s h rel igion, as set forth 
in t he Book of Levit icus a n d codified in the S h u l c h a n A r u c h . Since the 
r i tua l s l a u g h t e r e r s of t he ACIP no longer ca r r ied out a t h o r o u g h 
inspec t ion of t he lungs of s l a u g h t e r e d oxen or s h e e p , t he m e a t from 
a n i m a l s s l a u g h t e r e d in those condi t ions could not be r e g a r d e d in t he eyes 
of t he u l t r a -o r t hodox , or in any event of t he J e w s who be longed to the 
associa t ion , as perfect ly p u r e , or "glatt", from the re l igious point of view. 
Howeve r , w h a t t he J e w s w h o be longed to t h e app l ican t associa t ion were 
a s s e r t i n g was t he r ight not to c o n s u m e m e a t if t hey could not be ce r t a in 
- because it was not from a n i m a l s s l a u g h t e r e d and , above all, e x a m i n e d by 
the i r own r i tua l s l a u g h t e r e r s - t h a t it was perfect ly p u r e , or "glatt". In the 
app l i can t assoc ia t ion ' s submiss ion , t h e r e h a d accordingly been a c lear 
in t e r f e rence wi th its r ight to mani fes t i ts rel igion t h r o u g h observance of 
t h e rel igious r i te of r i tua l s l a u g h t e r . 
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6 1 . T h e app l ican t associa t ion s u b m i t t e d t h a t t he refusal to approve it 
could not be jus t i f ied by any of t he l eg i t ima t e a i m s set ou t in Ar t ic le 9 § 2 
of the Conven t ion and t h a t it was d i s p r o p o r t i o n a t e a n d d i s c r imina to ry for 
t he pu rposes of Art ic le 14. It e m p h a s i s e d t h a t it was not c o n t e s t e d t h a t t he 
r i tua l s l a u g h t e r e r s it employed were j u s t as sc rupu lous as those of t he 
ACIP in comply ing with the hygiene r egu la t ions in force in 
s l a u g h t e r h o u s e s and t h a t t he G o v e r n m e n t could not t he re fo re 
ser iously m a i n t a i n t h a t t he refusal to approve the associa t ion p u r s u e d 
the l eg i t ima te a im of "p ro tec t ion of publ ic hea l th" . 

62. T h e appl ican t associa t ion fu r the r s u b m i t t e d t h a t it was indeed a 
"re l ig ious body" for t h e pu rpose s of t h e 1980 d e c r e e r e g u l a t i n g r i t ua l 
s l a u g h t e r , j u s t like t he ACIP, s ince bo th w e r e l i turgical assoc ia t ions 
wi th in the m e a n i n g of the 1905 Act on the s e p a r a t i o n of t he C h u r c h e s 
and the S t a t e . T h e only difference lay in t he re la t ive size of t he se two 
l i turgica l assoc ia t ions , since the ACIP n u m b e r e d a m o n g its a d h e r e n t s t he 
major i ty of t he J e w s from the var ious b r a n c h e s of J u d a i s m in F r a n c e , w i th 
an a n n u a l budge t of a p p r o x i m a t e l y 140,000,000 F r e n c h francs (FRF) a t its 
d isposal , w h e r e a s t he appl ican t associa t ion had only abou t 40,000 
m e m b e r s , all u l t r a -o r t hodox , a n d had a b u d g e t of a p p r o x i m a t e l y 
F R F 4-5,000,000. Whi le it m igh t a p p e a r l eg i t ima te for a g o v e r n m e n t to 
seek to es tab l i sh especial ly close re la t ions wi th the mos t r e p r e s e n t a t i v e 
t r a d e un ions , poli t ical pa r t i e s or even rel igious assoc ia t ions , it 
neve r the l e s s r e m a i n e d t r u e , above all in a secu la r S t a t e like F r a n c e , t h a t 
t h e a u t h o r i t i e s had a d u t y to respec t t he r igh t s of minor i t i e s . T h e 
app l ican t assoc ia t ion e m p h a s i s e d in t h a t connec t ion t h a t t he F r e n c h 
au tho r i t i e s had b e e n very o p e n - h a n d e d in g r a n t i n g approva ls for r i tua l 
s l a u g h t e r by Mus l ims , first to t he Par i s C e n t r a l M o s q u e , a n d l a t e r to the 
m o s q u e s of Lyons and Evry, w i thou t the n u m b e r of such approva ls 
e n d a n g e r i n g public o r d e r or publ ic h e a l t h in any way wha t soeve r . 

63 . Last ly, t he appl ican t assoc ia t ion s u b m i t t e d t h a t t he fact t h a t , in 
o r d e r to be able to pay its r i tua l s l a u g h t e r e r s , it levied a s l a u g h t e r t ax of 
abou t F R F 4 p e r kilo of m e a t cert if ied as be ing "glatt" koshe r in t he 
b u t c h e r ' s shops which c la imed a l leg iance to it h a d no b e a r i n g on the 
s t r ic t ly rel igious p r o b l e m of t he r i tua l s l a u g h t e r in r e spec t of which it 
had sough t approva l . It fu r the r observed t h a t t h e ACIP also levied a 
s l a u g h t e r t ax , of abou t F R F 8 pe r kilo of m e a t sold, and t h a t the income 
from t h a t t ax r e p r e s e n t e d about half of t he ACIP's r e sources . 

64. T h e G o v e r n m e n t did not con tes t t h e fact t h a t J e w i s h d i e t a r y 
proh ib i t ions and p resc r ip t ions formed p a r t of t he p rac t i ce of J u d a i s m by 
its a d h e r e n t s , bu t a r g u e d t h a t a l t h o u g h the rel igious ru les imposed a 
c e r t a i n type of diet on J e w s they did not by any m e a n s r e q u i r e t h e m to 
t ake p a r t t hemse lves in t he r i tua l s l a u g h t e r of t he a n i m a l s they a t e . 
Accordingly, a refusal of approva l was capab le of affect ing t h e p rac t i ce of 
t he i r rel igion by J e w s only if it was impossible for t h e m , on account of t h a t 
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refusal , to find m e a t compa t ib l e wi th t h e rel igious p re sc r ip t ions they 
wished to follow. 

65. Yet t h a t was not the posi t ion in t he p r e s e n t case, in t h e 
G o v e r n m e n t ' s submiss ion , because it was qu i t e p la in from the 
d o c u m e n t s in the file t h a t ce r t a in b u t c h e r ' s shops sold m e a t cert if ied 
"glatt" from s l a u g h t e r h o u s e s cont ro l led by the ACIP, t h a t the shops of 
the appl ican t associa t ion , which o b t a i n e d p a r t of t he i r suppl ies in 
Be lg ium, also sold such m e a t and t h a t t h e r e would be n o t h i n g to p reven t 
t he app l i can t assoc ia t ion from r e a c h i n g a n a g r e e m e n t w i t h t he ACIP in 
o rde r to have a n i m a l s s l a u g h t e r e d by its own rel igious s l a u g h t e r e r s , and 
accord ing to the m e t h o d s it def ined, u n d e r the cover of the approval 
g r a n t e d to the ACIP. In t h a t connec t ion t he G o v e r n m e n t r e f e r r ed to t he 
a g r e e m e n t s r e a c h e d be tween the ACIP a n d o t h e r very o r thodox 
congrega t ions such as the Lubav i t ch m o v e m e n t or t he cong rega t ion of 
the rue Pavee . 

66. A d m i t t e d l y , the appl ican t assoc ia t ion den ied t h a t m e a t from the 
ACIP s l a u g h t e r h o u s e s was t ru ly "glatt", cr i t ic is ing t he i n a d e q u a c y of the 
inspect ion of t he lungs of s l a u g h t e r e d a n i m a l s by ACIP s l a u g h t e r e r s , but 
t he G o v e r n m e n t no ted t h a t in do ing so t he app l ican t associa t ion was 
cha l l eng ing t h e findings of t h e l e g i t i m a t e a n d i n d e p e n d e n t rel igious 
a u t h o r i t i e s who personif ied t he rel igion it professed. T h e G o v e r n m e n t 
e m p h a s i s e d t h a t it was not for the F r e n c h a u t h o r i t i e s , b o u n d as they 
were to r e spec t t he pr inciple of s ecu l a r i sm , to in te r fe re in a cont roversy 
over d o g m a , bu t observed t h a t it could not be c o n t e s t e d t h a t the Ch ie f 
Rabbi of F r a n c e , whose opin ion on t h e m a t t e r was based on the ru l ings of 
t he Be th Din ( the rabbin ica l cou r t ) , was qual if ied to say w h a t was or was 
not c o m p a t i b l e wi th J e w i s h obse rvance . 

67. In t he G o v e r n m e n t ' s submiss ion , t h e r e had been , in the final 
analysis , no in t e r f e rence wi th the r ight to f reedom of rel igion, since in 
t he p r e s e n t case the only impac t of t he refusal to approve the appl ican t 
associa t ion lay in the fact t h a t it was impossible for J e w s , given m e a t of 
equa l qual i ty , to choose m e a t from a n i m a l s s l a u g h t e r e d by the appl ican t 
associa t ion , which differed from the m e a t offered for sale by the ACIP only 
in its pr ice , s ince the s l a u g h t e r tax levied by the appl ican t associa t ion was 
lower by half t h a n the tax levied by the ACIP. In t he G o v e r n m e n t ' s view, 
th is f r eedom of choice was a n economic , no t re l igious f reedom. T h a t was 
evidenced by the fact t h a t , accord ing to the ACIP, the app l ican t 
associa t ion h a d at one t i m e t r ied to ob ta in a kind of d e l e g a t e d a u t h o r i t y 
from the ACIP a l lowing it to pe r form r i tua l s l a u g h t e r itself, u n d e r cover of 
the approva l g r a n t e d to the ACIP, but t ha t a p p r o a c h had come to no th ing 
for lack of a g r e e m e n t on t he Financial t e r m s of t he c o n t r a c t . 

68 . Even suppos ing t h a t t h e r e h a d b e e n in t e r f e rence wi th the 
appl icant assoc ia t ion ' s r igh t to mani fes t its rel igion, the 
G o v e r n m e n t m a i n t a i n e d t h a t such in t e r f e r ence was p resc r ibed by law, 
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n a m e l y t he 1980 dec r ee r e g u l a t i n g s l a u g h t e r h o u s e p rac t i ce , a n d t h a t it 
p u r s u e d a l e g i t i m a t e a im, t h a t of p r o t e c t i n g o r d e r a n d publ ic h e a l t h . In 
t h a t connec t ion , t he G o v e r n m e n t a r g u e d tha t r i tua l s l a u g h t e r d e r o g a t e d 
very m a r k e d l y from the pr inc ip les u n d e r p i n n i n g the d o m e s t i c and 
i n t e r n a t i o n a l legal ru les appl icable to the p ro t ec t i on of a n i m a l s and 
public hygiene . T h e w r i t t e n law in force p roh ib i t ed i l l - t r e a tmen t of 
a n i m a l s and r e q u i r e d t h e m to be s t u n n e d before s l a u g h t e r to spa re t h e m 
any suffering. Similar ly, hea l t h cons ide ra t ions r e q u i r e d s l a u g h t e r to be 
ca r r i ed out in a s l a u g h t e r h o u s e and , in t he case of r i tua l s l a u g h t e r , by 
s l a u g h t e r e r s duly a u t h o r i s e d by the re l igious bodies conce rned in o r d e r 
t o p r e v e n t t h e exerc i se of f r eedom of rel igion giving rise to p rac t i ces 
c o n t r a r y to t he essen t ia l pr inc ip les of hygiene and public hea l t h . R i tua l 
s l a u g h t e r could the re fore be a u t h o r i s e d only by way of a radical 
de roga t i on . 

69. W i t h r e g a r d to the reasons which h a d p r o m p t e d t h e F r e n c h 
a u t h o r i t i e s to refuse the approva l sought by t he app l ican t assoc ia t ion , 
t he G o v e r n m e n t m e n t i o n e d two factors , which c a m e wi th in t he m a r g i n 
of app rec i a t ion t he C o n v e n t i o n left to C o n t r a c t i n g S t a t e s . In the first 
p lace , t he M i n i s t e r of the In t e r io r had t a k e n the view t h a t t h e app l ican t 
assoc ia t ion ' s act ivi ty was essent ia l ly c o m m e r c i a l , a n d only re l igious in an 
accessory way, since it ma in ly sought to supply m e a t from a n i m a l s 
s l a u g h t e r e d by its r i tua l s l a u g h t e r e r s which was cert i f ied "glatt", and t h a t 
it could the re fo re not be cons ide red a "re l igious body" wi th in the m e a n i n g 
of t he 1980 dec ree . 

Secondly, account h a d been t a k e n of t he l imi ted suppor t for t he 
appl ican t assoc ia t ion , which had a p p r o x i m a t e l y 40,000 a d h e r e n t s ; this 
was not c o m p a r a b l e wi th t h a t for t he ACIP, which had 700,000. In view of 
t h e excep t iona l n a t u r e of t he p rac t i ce of r i tua l s l a u g h t e r , t he refusal of 
approva l had the re fo re been necessary to avoid a prol i fera t ion of 
approved bodies , which would u n d o u b t e d l y have come about if the 
t h r e sho ld of the g u a r a n t e e s r e q u i r e d to be given by associa t ions seek ing 
approva l h a d been too low. 

70. Lastly, t h e G o v e r n m e n t m a i n t a i n e d t h a t t h e r e h a d not b e e n 
d i sc r imina t ion for t he pu rpose s of Art ic le 14 of the Conven t i on e i t he r . In 
t he first p lace , t he app l ican t associa t ion and the ACIP, on account of t he i r 
respec t ive act ivi t ies a n d levels of s u p p o r t , we re not in c o m p a r a b l e 
posi t ions ; secondly, even suppos ing tha t t h e r e had been a difference in 
t r e a t m e n t , t h a t di f ference was t h e express ion of t he r e l a t i onsh ip of 
p ropor t iona l i ty b e t w e e n the a im p u r s u e d a n d t h e m e a n s employed . In 
t h a t connec t ion , t he G o v e r n m e n t aga in e m p h a s i s e d t h a t t he effects of 
t he refusal of approva l w e r e very l imi ted for the a d h e r e n t s of t he 
app l i can t assoc ia t ion , a n d even non-ex i s t en t in view of t h e fact t h a t 
s l a u g h t e r did not d i rec t ly affect t he i r f reedom of re l igion. 
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71 . As to t he veiled cr i t ic ism t h a t a monopoly on s l a u g h t e r had been 
given to the ACIP in 1982 a n d was not w i thou t a d v a n t a g e s for t he public 
a u t h o r i t i e s , the G o v e r n m e n t observed t h a t the ACIP, a n offshoot of t he 
C e n t r a l Cons is to ry , which had been a d m i n i s t e r i n g J e w i s h wor sh ip in 
F r a n c e for two h u n d r e d yea r s , was indeed a l eg i t ima te nego t i a t i ng 
p a r t n e r , since it was an u m b r e l l a o r g a n i s a t i o n for nea r ly all t he J ewi sh 
associa t ions in F r a n c e and t h u s g u a r a n t e e d p ro tec t ion of t he in t e re s t s of 
t he c o m m u n i t y and respec t for t he ru les d i c t a t e d by publ ic policy, 
pa r t i cu la r ly w h e r e h e a l t h was c o n c e r n e d . T h e de facto monopo ly enjoyed 
by the ACIP wi th r e g a r d to r i tua l s l a u g h t e r was not , however , t he resul t 
of any de l i be r a t e i n t en t ion on the pa r t of t he S t a t e , which would not have 
failed to g r a n t the approva l sought by t he app l ican t assoc ia t ion if it had 
been able to prove t h a t it was essent ia l ly a rel igious body a n d had wider 
suppor t wi th in the J e w i s h c o m m u n i t y . 

72. T h e C o u r t cons iders , like the C o m m i s s i o n , t ha t an ecclesiast ical or 
rel igious body may , as such, exerc ise on behalf of its a d h e r e n t s the r ights 
g u a r a n t e e d by Art ic le 9 of t he C o n v e n t i o n (see, mutatis mutandis, the 
C a n e a Ca tho l i c C h u r c h v. G r e e c e j u d g m e n t of 16 D e c e m b e r 1997, Reports 
of Judgments and Decisions 1997-VIII, p . 2856, § 31) . In the p r e s e n t case, a 
c o m m u n i t y of bel ievers - of w h a t e v e r rel igion - m u s t , u n d e r F r e n c h law, 
be cons t i t u t ed in t he form of a l i turgical associa t ion , as is t he appl ican t 
associa t ion. 

73. T h e C o u r t nex t r e i t e r a t e s t h a t Ar t ic le 9 lists a n u m b e r of forms 
which man i f e s t a t i on of one ' s rel igion or belief m a y t a k e , n a m e l y worsh ip , 
t each ing , p rac t i ce and observance (see t he Kalag v. T u r k e y j u d g m e n t of 
1 Ju ly 1997, Reports 1997-IV, p . 1209, § 27). It is not con t e s t ed t h a t r i tual 
s l a u g h t e r , as indeed its n a m e ind ica te s , cons t i t u t e s a r i te or "rite" ( the 
word in t he F rench tex t of t he C o n v e n t i o n c o r r e s p o n d i n g to "obse rvance" 
in the Engl i sh) , whose pu rpose is to provide J e w s wi th m e a t from a n i m a l s 
s l a u g h t e r e d in acco rdance wi th re l igious p resc r ip t ions , which is an 
essen t ia l aspect of prac t ice of the J e w i s h rel igion. T h e appl icant 
associa t ion employs r i tua l s l a u g h t e r e r s and kashrut inspec tors who 
s l a u g h t e r a n i m a l s in acco rdance wi th its p resc r ip t ions on the ques t ion , 
a n d it is l ikewise the app l i can t assoc ia t ion which, by cert i fying as "glatt" 
koshe r t he m e a t sold in its m e m b e r s ' b u t c h e r ' s shops , exerc ises rel igious 
supervis ion of r i tua l s l augh t e r . 

74. It follows t h a t t he app l ican t associa t ion can rely on Art ic le 9 of the 
C o n v e n t i o n wi th r e g a r d to t he F r e n c h a u t h o r i t i e s ' refusal to approve it, 
since r i tua l s l a u g h t e r m u s t be cons idered to be covered by a r ight 
g u a r a n t e e d by the C o n v e n t i o n , n a m e l y t he r ight to mani fes t one 's 
rel igion in obse rvance , wi th in the m e a n i n g of Art ic le 9. 

75. T h e C o u r t will first cons ider w h e t h e r , as the G o v e r n m e n t 
s u b m i t t e d , the facts of t he case disclose no in t e r f e r ence wi th the exercise 
of one of t he r igh t s and f reedoms g u a r a n t e e d by the C o n v e n t i o n . 
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76. In the first p lace , t he C o u r t no tes t h a t by es tab l i sh ing a n except ion 
to t h e pr inc ip le t h a t a n i m a l s m u s t be s t u n n e d before s l a u g h t e r , F r e n c h 
law gave prac t ica l effect to a posit ive u n d e r t a k i n g on the S t a t e ' s p a r t 
i n t e n d e d to e n s u r e effective r e spec t for f reedom of rel igion. T h e 1980 
d e c r e e , far from re s t r i c t i ng exerc ise of t h a t f reedom, is on t he c o n t r a r y 
ca lcu la ted to m a k e provision for a n d organ ise its free exerc i se . 

77. T h e C o u r t fu r the r cons iders tha t t he fact t h a t the excep t iona l 
ru les des igned to r e g u l a t e the prac t ice of r i tua l s l a u g h t e r p e r m i t only 
r i t u a l s l a u g h t e r e r s a u t h o r i s e d by app roved rel igious bodies to e n g a g e in 
it does not in itself lead to t he conclusion tha t t h e r e has been an 
in t e r f e rence wi th t he f reedom to mani fes t one ' s rel igion. T h e C o u r t 
cons iders , like t he G o v e r n m e n t , t h a t it is in the g e n e r a l i n t e r e s t to avoid 
u n r e g u l a t e d s l a u g h t e r , ca r r i ed out in condi t ions of doubtful hygiene , a n d 
t h a t it is t he re fo re p re fe rab le , if t h e r e is to be r i tua l s l a u g h t e r , for it to be 
pe r fo rmed in s l a u g h t e r h o u s e s superv ised by the public a u t h o r i t i e s . 
Accordingly, w h e n in 1982 the S t a t e g r a n t e d approva l to t he ACIP, an 
offshoot of the C e n t r a l Cons is tory , which is the body mos t r e p r e s e n t a t i v e 
of the J ewi sh c o m m u n i t i e s of F r a n c e , it did not in any way infr inge the 
f r eedom to mani fes t one ' s rel igion. 

78. However , w h e n a n o t h e r re l igious body profess ing the s a m e rel igion 
l a t e r lodges an appl ica t ion for approval in o r d e r to be able to pe r fo rm 
r i tua l s l a u g h t e r , it m u s t be a s c e r t a i n e d w h e t h e r or not t he m e t h o d of 
s l a u g h t e r it seeks to employ cons t i t u t e s exerc ise of t he f reedom to 
mani fes t one ' s rel igion g u a r a n t e e d by Art ic le 9 of the Conven t i on . 

79. T h e C o u r t no tes t h a t t he m e t h o d of s l a u g h t e r employed by the 
r i tua l s l a u g h t e r e r s of t h e app l i can t associa t ion is exact ly t he s a m e as 
tha t employed by the ACIP's r i tua l s l a u g h t e r e r s , a n d t h a t t he only 
difference lies in t he t h o r o u g h n e s s of t he e x a m i n a t i o n of t he s l a u g h t e r e d 
a n i m a l ' s lungs af ter d e a t h . It is essen t ia l for t he app l ican t assoc ia t ion to 
be able to certify m e a t not only as kosher bu t also as "glatt" in o rde r to 
comply wi th its i n t e r p r e t a t i o n of t he d ie t a ry laws, w h e r e a s t he g rea t 
major i ty of p rac t i s ing J e w s accept the kosher cer t i f icat ion m a d e u n d e r 
t he aegis of the ACIP. 

80. In t he C o u r t ' s opin ion , t h e r e would be i n t e r f e r ence wi th t h e 
f reedom to mani fes t one ' s re l igion only if t he i l legali ty of p e r f o r m i n g 
r i t ua l s l a u g h t e r m a d e it imposs ib le for u l t r a -o r thodox J e w s to ea t m e a t 
from a n i m a l s s l a u g h t e r e d in acco rdance wi th t he rel igious p resc r ip t ions 
they cons idered appl icable . 

8 1 . But t h a t is not t he case . It is not c o n t e s t e d tha t the app l i can t 
associa t ion can easily ob t a in suppl ies of "glatt" m e a t in Be lg ium. 
F u r t h e r m o r e , it is a p p a r e n t from the w r i t t e n depos i t ions a n d bailiffs' 
official r epo r t s p roduced by the i n t e r v e n e r s t h a t a n u m b e r of b u t c h e r ' s 
shops o p e r a t i n g u n d e r t h e cont ro l of t he ACIP m a k e m e a t cer t i f ied 
"glatt" by t he B e t h Din avai lable t o j e w s . 
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82. It emerges from the case file as a whole, and from the oral submissions 
a t the hear ing , t h a t J e w s who belong to the appl icant associat ion can thus 
obta in "glatt" m e a t . In par t i cu la r , the G o v e r n m e n t refer red , wi thout be ing 
con t rad ic ted on this point , to negot ia t ions be tween the appl icant associat ion 
and the ACIP wi th a view to reach ing an a g r e e m e n t whereby the appl icant 
associat ion could perform r i tual s l augh te r itself u n d e r cover of t he approval 
g r a n t e d to the ACIP, a n a g r e e m e n t which was not r eached , for financial 
reasons (see p a r a g r a p h 67 above) . Admi t ted ly , t he appl icant associat ion 
a r g u e d t h a t it did not t rus t the r i tua l s l augh te re r s au thor i sed by t h c A C f f a s 
r ega rds the tho roughness of the examina t i on of the lungs of s l augh te red 
an imal s after d e a t h . But t he C o u r t t akes the view t h a t the r ight to f reedom 
of religion g u a r a n t e e d by Art icle 9 of the Convent ion cannot ex tend to the 
r ight to take pa r t in pe r son in the pe r fo rmance of r i tual s l augh te r and the 
subsequen t cert if ication process , given tha t , as poin ted out above, the 
appl icant association and its m e m b e r s a r e not in pract ice depr ived of the 
possibility of ob ta in ing and ea t ing m e a t considered by t h e m to be more 
compat ib le with religious prescr ip t ions . 

83 . Since it has not been e s t ab l i shed t h a t J e w s be long ing to t he 
app l ican t associa t ion c a n n o t ob ta in "glatt" m e a t , or t h a t t h e appl ican t 
associa t ion could not supply t h e m with it by r e a c h i n g an a g r e e m e n t wi th 
the ACIP, in o rde r to be able to engage in r i tua l s l a u g h t e r u n d e r cover of 
t he approval g r a n t e d to t he ACIP, t he C o u r t cons iders t h a t t he refusal of 
approva l compla ined of did not cons t i t u t e an in t e r f e r ence wi th the 
appl ican t associa t ion ' s r ight to t he f r eedom to mani fes t its re l igion. 

84. T h a t finding absolves t he C o u r t from the task of ru l ing on the 
compat ib i l i ty of the r e s t r i c t ion cha l l enged by the appl ican t associa t ion 
wi th t he r e q u i r e m e n t s laid down in t he second p a r a g r a p h of Art icle 9 of the 
Conven t i on . However , even suppos ing tha t this res t r i c t ion could be 
cons ide red an in t e r f e r ence wi th t he r ight to f reedom to mani fes t one ' s 
re l igion, t h e C o u r t observes t h a t t he m e a s u r e compla ined of, which is 
p resc r ibed by law, p u r s u e s a l eg i t ima t e a im , n a m e l y p ro tec t ion of public 
hea l t h and public o rde r , in so far as o rgan i sa t i on by the S t a t e of the 
exercise of worsh ip is conducive to rel igious h a r m o n y and to le rance . 
F u r t h e r m o r e , r e g a r d be ing had to t he m a r g i n of apprec ia t ion left to 
C o n t r a c t i n g S t a t e s (see t he M a n o u s s a k i s and O t h e r s v. G r e e c e j u d g m e n t 
of 26 S e p t e m b e r 1996, Reports 1996-FV, p. 1364, § 44) , pa r t i cu la r ly with 
r ega rd to e s t a b l i s h m e n t of t he de l ica te re la t ions b e t w e e n the C h u r c h e s 
and the S t a t e , it c a n n o t b e cons ide red excessive or d i s p r o p o r t i o n a t e . In 
o the r words , it is c o m p a t i b l e wi th Art ic le 9 § 2 of the Conven t i on . 

85. T h e r e has accordingly been no violat ion of Art ic le 9 of the 
Conven t i on t a k e n a lone . 

86. As r ega rds the app l ican t assoc ia t ion ' s a l l ega t ion t h a t it suffered 
d i s c r imina to ry t r e a t m e n t on account of t he fact t h a t approva l was 
g r a n t e d to the ACIP a lone , t he C o u r t r e i t e r a t e s t h a t , accord ing to the 
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es t ab l i shed case- law of t he C o n v e n t i o n ins t i tu t ions , Art ic le 14 only 
c o m p l e m e n t s t he o t h e r subs t an t ive provisions of the Conven t i on a n d the 
Protocols . It has no i n d e p e n d e n t ex i s tence since it has effect solely in 
re la t ion to " t he en joyment of t he r igh t s a n d f r e e d o m s " s a f egua rded by 
those provisions. A l t h o u g h the app l ica t ion of Art ic le 14 does not 
p r e s u p p o s e a b r e a c h of those provis ions - a n d to t h a t e x t e n t it is 
a u t o n o m o u s - t h e r e can be no room for its appl ica t ion unless t he facts at 
issue fall wi th in t h e a m b i t of o n e o r m o r e of t he l a t t e r . 

87. T h e C o u r t no tes t h a t t he facts of t he p r e s e n t case fall wi th in the 
a m b i t of Art ic le 9 of the C o n v e n t i o n (see p a r a g r a p h 74 above) and t h a t 
the re fo re Art ic le 14 is appl icable . However , in the light of its f indings in 
p a r a g r a p h 83 above c o n c e r n i n g t h e l imi ted effect of the m e a s u r e 
compla ined of, f indings which led t he C o u r t to conc lude t h a t t h e r e had 
been no in t e r f e rence wi th t he app l i can t associa t ion ' s f reedom to 
mani fes t its re l igion, t he C o u r t cons iders tha t the difference of 
t r e a t m e n t which re su l t ed from t h e m e a s u r e was l imi ted in scope. It 
fu r the r observes t h a t , for the reasons set out in p a r a g r a p h 84, in so far as 
t h e r e was a difference of t r e a t m e n t , it p u r s u e d a l eg i t ima te a im, a n d t h a t 
t h e r e was "a r ea sonab l e r e l a t i onsh ip of p ropor t iona l i ty b e t w e e n t h e 
m e a n s employed a n d the a im sought to be r ea l i sed" (see , a m o n g o t h e r 
a u t h o r i t i e s , the M a r c k x v. Be lg ium j u d g m e n t of 13 J u n e 1979, Ser ies A 
no . 3 1 , p . 16, § 33) . Such difference of t r e a t m e n t as t h e r e was the re fo re 
had an objective a n d r easonab le jus t i f i ca t ion wi th in t he m e a n i n g of the 
C o u r t ' s cons i s t en t case- law. 

88. T h e r e has accordingly been no violat ion of Art ic le 9 of the 
C o n v e n t i o n t a k e n in conjunct ion wi th Art ic le 14. 

FOR THESE REASONS, THE COURT 

1. Holds by twelve votes to five t h a t t h e r e has b e e n no violat ion of Art ic le 9 
of t he C o n v e n t i o n t a k e n a lone ; 

2. Holds by t en votes to seven t h a t t h e r e has been no violat ion of Art ic le 9 
of t he C o n v e n t i o n t a k e n in conjunct ion wi th Art ic le 14. 

D o n e in Engl ish and in F r e n c h , a n d de l ivered at a publ ic h e a r i n g in t he 
H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 2 7 J u n e 2000. 

Luzius WlLDHABER 
P r e s i d e n t 

M a u d DE BOERBUO_UICCHIO 
D e p u t y R e g i s t r a r 
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In acco rdance wi th Ar t ic le 45 § 2 of t h e C o n v e n t i o n a n d Rule 74 § 2 of 
t he Ru les of C o u r t , t he jo in t d i s s en t i ng opinion of Sir Nicolas B r a t z a , 
M. F ischbach , Mrs T h o m a s s e n , Mrs Tsa t sa -Niko lovska , M r P a n t i r u , 
M r Levi ts a n d M r T r a j a is a n n e x e d to this j u d g m e n t . 

L.W. 
M.B. 
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J O I N T D I S S E N T I N G O P I N I O N O F 

J U D G E S S i r N i c o l a s B R A T Z A , F I S C H B A C H , T H O M A S S E N , 

T S A T S A - N I K O L O V S K A , P A N T I R U , L E V I T S A N D T R A J A 

(Translation) 

To our g rea t r e g r e t , we c a n n o t a g r e e wi th e i t he r t he r e a s o n i n g or t he 
conclus ion of t he major i ty in t he p r e s e n t case . 

1. W i t h r ega rd to t h e ques t ion w h e t h e r or not t h e r e was in t e r f e rence 
wi th t he appl ican t assoc ia t ion ' s r ight to f reedom of rel igion, we can ag ree 
wi th p a r a g r a p h s 76 a n d 77; it is q u i t e cor rec t to say t h a t by g r a n t i n g 
approva l to t he ACIP in 1982 the S t a t e a u t h o r i t i e s , far from i m p a i r i n g 
f reedom of rel igion, on the c o n t r a r y gave prac t ica l effect to a posit ive 
c o m m i t m e n t i n t e n d e d to p e r m i t t h e free exerc ise of t h a t f r eedom. O n 
the o t h e r hand , we c a n n o t concur wi th t he major i ty ' s a s se r t ion in 
p a r a g r a p h 78 t h a t it is necessa ry to a sce r t a in w h e t h e r or not an 
app l ica t ion for approva l m a d e s u b s e q u e n t l y by a n o t h e r re l igious body 
involves exerc ise of t h e r ight to t he f reedom to mani fes t one ' s rel igion. 

T h e m e r e fact t h a t approva l has a l r eady been g r a n t e d to one re l igious 
body does not absolve t h e S t a t e a u t h o r i t i e s from t h e obl iga t ion to give 
careful cons ide ra t ion to any l a t e r appl ica t ion m a d e by o t h e r rel igious 
bodies profess ing the s a m e rel igion. In t he p r e s e n t case , t he app l i can t 
assoc ia t ion ' s app l ica t ion was p r o m p t e d by t h e fact t h a t , in i ts submiss ion , 
the ACIP's r i tua l s l a u g h t e r e r s no longer m a d e a sufficiently t h o r o u g h 
e x a m i n a t i o n of the lungs of s l a u g h t e r e d a n i m a l s , so t h a t m e a t cert if ied 
as koshe r by t h e ACIP could not be cons ide red "glatt". Bu t t he J e w s w h o 
be long to the app l i can t associa t ion cons ider t h a t m e a t which is not "glatt" 
is i m p u r e and the re fo re not c o m p a t i b l e wi th J e w i s h d i e t a ry laws. T h e r e is 
the re fo re d i s a g r e e m e n t on t h a t po in t b e t w e e n the ACIP and t he app l i can t 
associa t ion . 

W e cons ider t h a t , while it is possible for t ens ion to be c r e a t e d w h e r e a 
c o m m u n i t y , a n d a re l igious c o m m u n i t y in pa r t i cu l a r , is divided, th is is o n e 
of the unavo idab le consequences of t he need to respec t p lu ra l i sm. In such 
a s i tua t ion the role of t he publ ic a u t h o r i t i e s is not to r e m o v e any cause of 
t ens ion by e l i m i n a t i n g p l u r a l i s m , bu t to t ake all necessa ry m e a s u r e s to 
e n s u r e t h a t t he c o m p e t i n g g roups t o l e r a t e each o t h e r (see Serif v. Greece, 
no. 38178/97, § 53, E C H R 1999-IX). W e the re fo re find it pa r t i cu la r ly 
inappropriate to m e n t i o n , as t he major i ty do in p a r a g r a p h 82 of t h e 
j u d g m e n t , t ha t the app l i can t associa t ion could have r e a c h e d a n 
a g r e e m e n t wi th t he ACIP in o rde r to pe r fo rm r i tua l s l a u g h t e r u n d e r 
cover of the approva l g r a n t e d to the ACIP. T h a t a r g u m e n t a m o u n t s to 
d i s c h a r g i n g the S t a t e , t he only en t i ty e m p o w e r e d to g r a n t approva l , from 
the obl igat ion to respec t f reedom of re l igion. But t he ACIP r e p r e s e n t s t he 
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major i ty c u r r e n t in the J e w i s h c o m m u n i t y a n d as such is the least well-
p laced to assess the val idi ty of minor i ty c la ims a n d act as a r b i t e r on t he 
ques t ion . 

W e also cons ider tha t the fact t ha t t he app l i can t associa t ion is able to 
i m p o r t "glatt" m e a t from Belg ium does not just ify in this case the 
conclusion tha t t h e r e was no in t e r f e r ence wi th t he r ight to t he f reedom 
to p rac t i se one ' s re l igion t h r o u g h p e r f o r m a n c e of t he r i te of r i tua l 
s l a u g h t e r ; t he s a m e appl ies to t he fact t h a t J e w s a r e able to ob ta in 
suppl ies of "glatt" m e a t , if necessary , from the few b u t c h e r ' s shops r u n by 
t h e ACIP which sell it u n d e r t he aegis of t he B e t h Din . 

Art icle 10 of the 1980 dec r ee express ly provides t h a t a n approved 
rel igious body m a y a u t h o r i s e r i tua l s l a u g h t e r e r s to p e r f o r m r i tua l 
s l a u g h t e r and t h a t t h e necessa ry approva l is to be given by t h e Min i s t e r 
of Agr i cu l t u r e on a p roposa l by t he M i n i s t e r of t he In te r io r . By deny ing the 
appl ican t associa t ion the s t a t u s of a "rel igious body" a n d by re jec t ing its 
appl ica t ion for approved s t a t u s on t h a t accoun t , t he F r e n c h au tho r i t i e s 
the re fore r e s t r i c t ed its f r eedom to mani fes t its re l igion. 

In ou r view, t he possibil i ty of o b t a i n i n g "glatt" m e a t by o t h e r m e a n s is 
i r re levan t for t he p u r p o s e of assess ing the scope of an act or omiss ion on 
the p a r t of the S t a t e a i m e d , as in t h e p r e s e n t case , at r e s t r i c t i ng exercise 
of t h e r igh t to f r eedom of re l ig ion (see, mutatis mutandis, t h e Observer a n d 
Guardian v. the U n i t e d K i n g d o m j u d g m e n t of 26 N o v e m b e r 1991, Series A 
no . 216, pp. 34-35, § 69). W e c a n n o t the re fore follow the major i ty ' s f inding 
t h a t t h e r e was no viola t ion of Ar t ic le 9 t a k e n a lone because t h e r e had b e e n 
no in t e r f e rence . 

2. W i t h r e g a r d to jus t i f i ca t ion of t he i n t e r f e r ence wi th t h e r igh t to 
f reedom of rel igion, we t ake t h e view t h a t t he m a i n p rob l em in the 
p r e s e n t case lies in t he d i s c r imina t i on of which the app l i can t associa t ion 
compla ined . 

In t h a t connec t ion , we cons ider t h a t t he r e a s o n i n g of t he major i ty , as 
set out in p a r a g r a p h 87, is i n a d e q u a t e . In ou r opin ion , in o rde r to find tha t 
t h e r e had b e e n no viola t ion of Ar t ic le 9 of t he Conven t i on t a k e n in 
conjunct ion wi th Art ic le 14, t he major i ty should not have confined the i r 
r ea sons to t he a s se r t ion t h a t t he in t e r f e rence was of " l imi ted effect" and 
t h a t t h e difference of t r e a t m e n t was " l imi t ed in scope" . W h e r e f r eedom of 
rel igion is conce rned , it is not for the E u r o p e a n C o u r t of H u m a n Righ t s to 
s u b s t i t u t e its a s s e s s m e n t of the scope or se r iousness of an in t e r f e rence for 
t h a t of t he pe r sons or g roups conce rned , because t h e essen t ia l object of 
Art ic le 9 of t he C o n v e n t i o n is to p ro tec t ind iv iduals ' mos t pr iva te 
convict ions. 

Fo r ou r p a r t , we cons ider it i nd i spensab le to e x a m i n e the ques t ion 
w h e t h e r , by g r a n t i n g the approva l in issue to t he ACIP while refusing it 
to t h e app l ican t assoc ia t ion in 1987, the S t a t e a u t h o r i t i e s s ecu red to the 
app l ican t associa t ion , wi thou t d i s c r imina t ion , in acco rdance wi th 
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Art ic le 14 of t he Conven t ion , en joyment of t he r ight to f reedom of rel igion 
it was afforded u n d e r Art ic le 9. In the p r e s e n t case we cons ider t h a t t h e r e 
has b e e n a violat ion of Art ic le 14 of t he C o n v e n t i o n t a k e n in conjunct ion 
wi th Ar t ic le 9, for t he following r ea sons . 

In the first p lace, we observe tha t for t he p u rp o s e s of Art ic le 14 t he 
not ion of d i sc r imina t ion ord inar i ly inc ludes cases w h e r e S t a t e s t r e a t 
pe r sons or g roups in ana logous s i tua t ions differently w i thou t provid ing 
an objective and r easonab le jus t i f ica t ion . Accord ing to the case- law of t he 
Conven t i on ins t i tu t ions , a difference of t r e a t m e n t is d i s c r imina to ry for 
t he pu rpose s of Art ic le 14 if it "has no objective a n d r ea sonab l e 
jus t i f ica t ion" , t h a t is if it does not p u r s u e a " l e g i t i m a t e a i m " or if t h e r e is 
not a " r ea sonab l e r e l a t i onsh ip of p ropor t i ona l i t y b e t w e e n the m e a n s 
employed a n d the a im sought to be rea l i sed" . T h e C o u r t reaf f i rmed th is 
r ecen t ly in Thlimmenos v. Greece ( [ C C ] , no. 34369/97 , E C H R 2000-IV). 

T h e C o u r t should first have cons idered the re fo re w h e t h e r the app l ican t 
associa t ion was in an ana logous s i t ua t ion to t h a t of t he ACIP. In t h a t 
connec t ion , we observe t h a t it is not c o n t e s t e d t h a t t he legal s t a t u s of t he 
app l ican t associa t ion is t h a t of a l i turgical associa t ion , wi th in the m e a n i n g 
of the 1905 Act on the s epa ra t i on of the C h u r c h e s a n d the S t a t e , j u s t like 
t he ACIP. Moreover , Ar t ic le 10 of the dec r ee of 1 O c t o b e r 1980 gives no 
def ini t ion wha t soeve r of the t e r m "rel igious body" a n d lays down no 
c r i t e r ion , such as r e p r e s e n t a t i v e n e s s wi th in the rel igion conce rned , 
w h e r e b y the point can be assessed . N o r has it been con t e s t ed t h a t t he 
app l ican t associat ion has two synagogues w h e r e acts of worsh ip a re 
r egu l a r ly c e l e b r a t e d a n d t r a i n i n g e s t a b l i s h m e n t s for r abb i s or t h a t it 
ca r r i e s out , in p rac t i ce , re l igious supervis ion over a n u m b e r of b u t c h e r ' s 
shops and sales ou t l e t s for "glatt" kosher m e a t . 

T h e fact t h a t this m o v e m e n t is a m i n o r i t y wi th in t he J e w i s h c o m m u n i t y 
as a whole is not in i tself sufficient to depr ive it of the c h a r a c t e r of a 
rel igious body. W e the re fo re cons ider t h a t in t he l ight of i ts s t a t u t e and 
act ivi t ies t h e r e is a t first s ight no r eason to doub t t h a t t he app l ican t 
associa t ion is a "re l igious body", j u s t like the ACIP. W e fu r the r note t h a t , 
as r e g a r d s t h e p rac t i ce of r i tua l s l a u g h t e r , it is not c o n t e s t e d e i t h e r t h a t 
t he ACIP s l a u g h t e r e r s a n d those of t he app l ican t associa t ion use exact ly 
the s a m e m e t h o d of s l a u g h t e r by th roa t - s l i t t i ng , t he only difference 
res id ing in t he scope of t he e x a m i n a t i o n of t he lungs of the s l a u g h t e r e d 
a n i m a l s af ter d e a t h . H e r e aga in , the re fo re , t he appl icant associa t ion is in 
an ana logous s i t ua t ion to t h a t of the ACIP. 

T h e G o v e r n m e n t s u b m i t t e d tha t the difference in t r e a t m e n t b e t w e e n 
the ACIP a n d the app l ican t assoc ia t ion was jus t i f ied by the fact t h a t t he 
app l i can t assoc ia t ion was ac tua l ly e n g a g e d in a pu re ly c o m m e r c i a l 
activity, n a m e l y t h e s l a u g h t e r , cer t i f ica t ion and sale of "glatt" koshe r 
m e a t , as ev idenced by the fact t h a t more t h a n half of its income c a m e 
from levying a s l a u g h t e r t ax . T h e G o v e r n m e n t a r g u e d on t h a t basis t h a t 
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t he app l ican t associa t ion was not engaged in t ruly re l igious activity 
c o m p a r a b l e to t h a t of the ACIP. However , we would observe t h a t t h e 
ACIP l ikewise levies a rabbin ica l tax on s l a u g h t e r a n d t h a t it can be seen 
from the accoun t s s u b m i t t e d by the t h i r d - p a r t y i n t e r v e n e r s t h a t more 
t h a n half of t he ACIP's i ncome also comes from this s a m e tax . T h a t 
be ing so, we fail to see in w h a t way the app l i can t assoc ia t ion ' s activity is 
m o r e " c o m m e r c i a l " t h a n the activity ca r r i ed on by the ACIP in this a rea . 

W i t h r e g a r d to the l eg i t ima t e a ims capab le of jus t i fy ing the difference 
in t r e a t m e n t , the G o v e r n m e n t re l ied on the need to p ro t ec t publ ic hea l th . 
However , t h e r e is n o t h i n g to sugges t t h a t the r i tua l s l a u g h t e r e r s 
employed by the appl ican t associa t ion do not comply j u s t as well as those 
of t he ACIP wi th the ru les of hygiene imposed by the r egu la t ions 
govern ing s l a u g h t e r h o u s e s , a point which was also acknowledged by the 
d o m e s t i c cou r t s (see p a r a g r a p h 35 of t he j u d g m e n t ) . 

Lastly, the G o v e r n m e n t re fe r red to t he low level of suppo r t for the 
app l ican t assoc ia t ion , which has only abou t 40,000 a d h e r e n t s , all u l t r a -
o r thodox J e w s , out of 700,000 J e w s living in F r a n c e . I ts 
r e p r e s e n t a t i v e n e s s , in the i r submiss ion , could not be c o m p a r e d wi th t h a t 
of the. ACIP, which r e p r e s e n t e d near ly all t he J e w s in F r a n c e . T h e refusal 
to approve the appl ican t associa t ion had the re fo re been necessary , they 
a r g u e d , for t he p ro t ec t i on of publ ic o rde r , wi th a view to avoiding the 
pro l i fe ra t ion of approved bodies which did not provide t he same-
sa feguards as the ACIP. 

W e cer ta in ly do not d i s r e g a r d t he i n t e r e s t the a u t h o r i t i e s m a y have in 
dea l ing wi th the most r e p r e s e n t a t i v e o rgan i sa t i ons of a specific 
c o m m u n i t y . T h e fact t h a t t he S t a t e wishes to avoid dea l ing wi th a n 
excessive n u m b e r of n e g o t i a t i n g p a r t n e r s so as not to d i s s ipa te its efforts 
and in o r d e r to r e a c h concre te resul t s m o r e easily, w h e t h e r in its re la t ions 
wi th t r a d e un ions , poli t ical pa r t i e s or re l igious d e n o m i n a t i o n s , is not 
i l l eg i t imate in itself, or d i s p r o p o r t i o n a t e (see, mutatis mutandis, the 
Swedish Eng ine Dr ive r s ' U n i o n v. Sweden j u d g m e n t of 6 F e b r u a r y 1976, 
Series A no. 20, p . 17, § 4 6 ) . 

In the p r e s e n t case , however , the d i spu t e s u b m i t t e d to the F rench 
a u t h o r i t i e s did not conce rn t he app l ican t assoc ia t ion ' s r e p r e s e n t a t i v e n e s s 
wi th in t he J e w i s h c o m m u n i t y a n d the app l i can t assoc ia t ion has by no 
m e a n s cha l l enged the role and funct ion of t h e ACIP, t he C e n t r a l 
Cons i s to ry or o t h e r bodies r e p r e s e n t i n g t he i n t e r e s t s of t he Jewish 
c o m m u n i t i e s in F r a n c e as t he S t a t e ' s p r e f e r r ed in t e r locu to r s . For the 
app l ican t associa t ion , it was solely a m a t t e r of ob t a in ing approva l to 
p rac t i se r i t ua l s l a u g h t e r , on which subject it d i sag rees wi th t he ACIP. 

W e cons ide r t h a t t he o r g a n i s a t i o n of r i tua l s l a u g h t e r is only one aspect 
of t h e r e l a t ions b e t w e e n the var ious rel igious bodies and the S t a t e a n d do 
not see how g r a n t i n g the approva l in ques t i on could have t h r e a t e n e d to 
u n d e r m i n e publ ic o rde r . W i t h r e g a r d to t he Mus l im c o m m u n i t i e s living 
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in F r a n c e , which also prac t i se r i tua l s l a u g h t e r bu t a r e less well s t r u c t u r e d 
t h a n the J e w i s h c o m m u n i t i e s , it should be no ted t h a t t he app l ican t 
assoc ia t ion a s s e r t e d , w i thou t be ing c o n t r a d i c t e d on th i s po in t by t h e 
G o v e r n m e n t , t h a t approva l had b e e n g r a n t e d fairly l iberal ly by t he 
a u t h o r i t i e s to a n u m b e r of different bodies , no tab ly the m o s q u e s of Par i s , 
Evry a n d Lyons, w i thou t it even be ing a l leged t h a t t he n u m b e r of approved 
bodies was such as to t h r e a t e n publ ic o rde r or h e a l t h . 

In conc lud ing , in p a r a g r a p h 87 of the j u d g m e n t , t h a t t h e r e was in the 
p r e s e n t case a r ea sonab l e r e l a t i onsh ip of p ropor t iona l i ty b e t w e e n the 
m e a n s employed and the a i m sought to be rea l i sed , t he major i ty of t he 
C o u r t refer to p a r a g r a p h 84 a n d to t he M a n o u s s a k i s a n d O t h e r s 
v. Greece j u d g m e n t ( j udgmen t of 26 S e p t e m b e r 1996, Reports ojJudgments 
and Decisions 1996-IV), s t r e s s ing the m a r g i n of app rec i a t i on left to S t a t e s , 
"pa r t i cu la r ly wi th r e g a r d to e s t a b l i s h m e n t of the de l ica te re la t ions 
b e t w e e n the C h u r c h e s and the S t a t e " . 

Whi le we accept t h a t S t a t e s enjoy a m a r g i n of app rec i a t i on in this a r e a , 
we observe t h a t in t he s a m e j u d g m e n t t he C o u r t went on to e m p h a s i s e 
t h a t in de l im i t i ng t he e x t e n t of the m a r g i n of app rec i a t i on conce rned it 
had to have r ega rd to wha t was at s t ake , n a m e l y t he need to secure t r u e 
rel igious p lu r a l i sm , which is an i n h e r e n t f ea tu re of t he not ion of a 
d e m o c r a t i c society (loc. cit., p . 1364, § 44) . 

W e cons ider t h a t s imi la r r e a s o n i n g is appl icab le in t he p r e s e n t case . In 
our view, w i thho ld ing approva l from the app l ican t associa t ion , while 
g r a n t i n g such approva l to the AC IP and t h e r e b y confer r ing on the l a t t e r 
t he exclusive r ight to a u t h o r i s e r i tua l s l a u g h t e r e r s , a m o u n t e d to a fai lure 
to s ecu re re l ig ious p lu r a l i sm or to e n s u r e a r e a s o n a b l e r e l a t i onsh ip of 
p ropor t iona l i ty b e t w e e n the m e a n s employed and the a im sought to be 
achieved. 

In the l ight of t he foregoing cons ide ra t ions , we cons ider t h a t t he 
difference in t r e a t m e n t b e t w e e n the appl ican t associa t ion a n d the ACIP 
- one of which received the approva l t h a t t he o t h e r was d e n i e d - had no 
objective a n d r ea sonab l e jus t i f i ca t ion a n d was d i s p r o p o r t i o n a t e . T h e r e has 
t he re fo re b e e n a viola t ion of Art ic le 14 of the C o n v e n t i o n t a k e n in 
conjunct ion wi th Art ic le 9. 
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SUMMARY1 

Life-threatening assault by security forces and effectiveness of 
investigation 

Article 2 

Life - Use of force - Life-threatening assault by security forces - Non-lethal use of force -
Examination of non-lethal use of force under Article 3 

Article 3 

Torture - Life-threatening assault by security forces - Severity of injuries - Assault causing 
brain damage resulting in long-term impairment of junctions - Delay in providing medical 
treatment 

Article 13 

Effective remedy - Effectiveness of investigation into alleged assault by security forces 

Article 34 

Victim - Actio popularis - Application on behalf of victim of alleged violation - Failure to 
name victim as applicant - Representation of applicant - Consent of victim to introduction of 
application - Participation of victim in proceedings before the Commission - Absence of conflict 
of interest - Special considerations when victim suffering from after-effects of ill-treatment 

Article 35 § 1 

Exhaustion of domestic remedies - Effective remedy - Ineffectiveness of administrative-law 
action based on strict liability of the Slate (Article 125 of the Turkish Constitution) -
Ineffectiveness of civil action for damages against the Stale due to requirement to identify 
perpetrator of unlawful act - Ineffectiveness of criminal-law remedies when public prosecutor 
has failed to carry out a proper investigation 

* 
* * 

The applicant's brother and another man were apprehended by gendarmes 
searching for two persons wanted for aiding and abetting the PKK. The 
applicant's brother claimed that he was beaten, as a result of which his motor 
functions remained impaired. An incident report stated that he fell and injured 
himself while at tempting to run away. Neither the applicant nor his brother 

1. This summary by the Registry does not bind the Court. 



270 iLHAN v. TURKEY JUDGMENT 

lodged a complaint with the public prosecutor, but the public prosecutor was 
nevertheless informed of the incident and of the injuries sustained by the 
applicant's brother. He decided not to prosecute anyone, having concluded that 
the injuries resulted from an accident. A delegation of the European Commission 
of Human Rights took evidence and accepted the testimony of the applicant's 
brother and the other detainee; it did not consider the evidence given by the 
gendarmes to be plausible or credible. 

Held 
(1) Assessment of the facts: The Commission had approached its task of assessing 
the evidence with the requisite caution and the criticisms made by the 
Government did not disclose any matter of substance which might warrant the 
Court exercising its powers of verifying the facts. The Court therefore accepted 
the facts as established by the Commission. 
(2) Government's preliminary objections: (a) Incompatibility ratione maleriae: 
Whether the applicant could claim damages in his own right was separate from 
the question whether he could validly introduce the application. The application 
made it clear that the applicant was complaining on behalf of his brother who, 
considering his state of health, was not in a position to pursue it himself. While it 
would generally be appropriate for an application to name the victim as the 
applicant and for a letter of authority to be provided allowing a relative to act on 
his behalf, the fact that the applicant put his own name did not disclose an abuse of 
the system. The victim had consented to the proceedings and had appeared before 
the Commission delegates. Moreover, there was no apparent conflict of interest 
and indeed the applicant could claim to be closely concerned with the incident. 
Special considerations may arise when the victim of an alleged violation of 
Article 2 or 3 is still suffering from serious after-effects, and in the special 
circumstances of the case the applicant could be regarded as Inning validly 
introduced the application on behalf of his brother. 
(b) Non-exhaustion of domestic remedies: The applicant was not required to bring 
an administrative-law action under Article 125 of the Constitution, based on the 
strict liability of the State, since the same considerations under Articles 2 and 13 of 
the Convention which obliged the Slate lo conduct an investigation capable of 
leading to the identification and punishment of those responsible for a fatal 
assault applied equally under Article 3. As regards a civil action for redress for 
damage sustained through illegal acts on the part of State agents, since the 
plaintiff had lo identify the perpetrator and in this case the identity of those 
responsible for the assault was unknown, the applicant was not required to 
exhaust this remedy. Finally, with regard to criminal-law remedies, the matter 
had been sufficiently drawn to the attention of the relevant domestic authorities 
and, in view of his circumstances, the victim could legitimately have expected that 
the necessary investigation would be conducted without a formal complaint. 
(3) Article 2: While the fact that the use of force was not lethal did not exclude an 
examination of the applicant's complaints under this provision, it is only in 
exceptional circumstances that physical ill-treatment which does not result in 
death may disclose a breach of Article 2; in almost all cases where a person is 
assaulted or maltreated by police or soldiers, their complaints will fall to be 
examined under Article 3. In the present case, the use of force was not of such a 
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nature or degree as to breach Article 2. Moreover, it was unnecessary to examine 
the allegation under Article 2 that there had been a failure on the part of the 
authorities to protect the applicant's brother's right to life or to conduct an 
effective investigation. 
Conclusion: no violation (twelve votes to five). 
(4) Article 3: Having regard to the severity of the ill-treatment sustained by the 
applicant's brother and the surrounding circumstances, including the significant 
lapse in time before he received proper medical attention, he had been the victim 
of very serious and cruel suffering that could be characterised as torture. The 
alleged lack of any effective investigation fell to be dealt with under Article 13. 
Conclusion: violation (unanimously). 
(5) Article 13: Since the applicant's complaints were "arguable", the authorities 
had an obligation to carry out an effective investigation. The public prosecutor had 
been aware that the applicant's brother had sustained injuries requiring 
hospitalisation and there were a number of features of the incident report which 
should have alerted him to the need to investigate further, besides the mere fact 
that such serious injuries had been sustained on apprehension by the security 
forces. However, the public prosecutor took no independent investigative step. 
There had thus been no effective criminal investigation and consequently no 
effective remedy had been provided, thereby denying access to any other available 
remedies. 
Conclusion: violation (unanimously). 
Article 41: The Court made awards in respect of pecuniary and non-pecuniary 
damage in favour of the applicant's brother. It also made an award in respect of 
costs and expenses. 
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In t h e c a s e o f I l h a n v. T u r k e y , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composed of t he following j u d g e s : 
M r L. WILDHABER, President, 
M r J . - P . COSTA, 
M r A. PASTOR RIDRUEJO, 
M r L . FERRARI BRAVO, 
M r G. BONELLO, 
M r J . MAKARCZYK, 
M r P . KÜRIS, 
M r s F. TULKENS, 
M r V . BUTKEVYCH, 
M r J . CASADEVALL, 
M r s N. VAJIC, 
M r s H . S . GREVE, 
Mr A . B . BAKA, 
M r R. MARUSTE, 
M r s S. BOTOUCHAROVA, 
M r M. UGREKHELIDZE, 
M r F. GÖLCÜKLÜ, ad hoc judge, 

and also of M r M. DE SALVIA, Registrar, 
H a v i n g de l i be r a t ed in p r iva te on 2 F e b r u a r y , 29 M a r c h a n d 30 May 

2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t he C o u r t in accordance wi th t he provisions 
appl icable pr ior to t he e n t r y in to force of Protocol No . 11 to the 
Conven t i on for the P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) 1 by t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) (Art icle 5 § 4 of Protocol No. 11 and former 
Ar t ic les 47 a n d 48 of t he C o n v e n t i o n ) . 

2. T h e case o r ig ina t ed in an app l ica t ion (no. 22277/93) aga ins t the 
Repub l i c of T u r k e y lodged wi th the C o m m i s s i o n u n d e r fo rmer Art ic le 25 
of the C o n v e n t i o n by a T u r k i s h na t i ona l , M r Nas i r I lhan ("the app l i can t " ) , 
on 2 4 J u n e 1993. 

3. T h e app l ican t a l leged t h a t his b r o t h e r Abdii l la t i f I lhan had been 
severely b e a t e n by g e n d a r m e s w h e n they a p p r e h e n d e d h im at his village 
and t h a t he was not provided by t h e m wi th t he necessary medica l 

1. Note by the Registry. Protocol No. 11 came into force on 1 November 1998. 
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t r e a t m e n t for his l i f e - th rea t en ing injuries . H e also compla ined of a lack of 
effective r e m e d y in respec t of these m a t t e r s and of d i s c r imina t i on on the 
basis of his b r o t h e r ' s K u r d i s h or ig in . 

4. T h e C o m m i s s i o n dec l a r ed t he appl ica t ion admiss ib le on 22 M a y 
1995. In its r e p o r t of 23 Apri l 1999 ( former Ar t ic le 31 of t he C o n v e n t i o n ) , 
it exp res sed t h e opinion t h a t t h e r e had been a violat ion of Ar t ic le 2 of t he 
Conven t i on (by twenty-seven votes to five); t h a t t h e r e had b e e n a violat ion 
of Art ic le 3 ( u n a n i m o u s l y ) ; t h a t t h e r e h a d b e e n a viola t ion of Art ic le 13 
(by twenty-n ine votes to t h r e e ) ; and t h a t t h e r e had b e e n no viola t ion of 
Art ic le 14 ( u n a n i m o u s l y ) 1 . 

5. O n 20 S e p t e m b e r 1999 a pane l of t he G r a n d C h a m b e r dec ided 
tha t t he case would be e x a m i n e d by the G r a n d C h a m b e r of t he C o u r t 
(Article 5 § 4 of Protocol No. 11 and Rules 100 § 1 and 24 § 6 of the 
Rules of C o u r t ) . T h e G r a n d C h a m b e r inc luded ex officio M r R. T ü r m e n , 
the j u d g e e lec ted in respec t of T u r k e y (Article 27 § 2 of t he Conven t i on 
and Rule 24 § 4) , M r L. W i l d h a b e r , the P re s iden t of t he C o u r t , 
Mrs E. P a l m , Vice -Pres iden t of the C o u r t , a n d M r J . -P . C o s t a and 
M r M. F ischbach , Vice -Pres iden t s of Sect ions (Article 27 § 3 of t he 
Conven t i on and Ru le 24 §§ 3 a n d 5 (a ) ) . T h e o t h e r m e m b e r s appo in t ed 
to c o m p l e t e t he G r a n d C h a m b e r were M r A. P a s t o r Ridrue jo , 
M r G. Boncl lo , M r J . Makarczyk , M r P. Kür is , Mrs F. T u l k e n s , 
Mrs V. S t r äzn ickä , M r V. Butkevych , Mr . J . Casadeva l l , M r s H.S . Greve , 
M r A.B. Baka , M r R. M a r u s t e and Mrs S. Bo toucha rova (Rules 24 § 3 
and 100 § 4) . 

6. S u b s e q u e n t l y M r T ü r m e n , who had t a k e n par t in t he C o m m i s s i o n ' s 
e x a m i n a t i o n of the case , w i t h d r e w from s i t t ing in t he G r a n d C h a m b e r 
(Rule 28) . O n 22 O c t o b e r 1999 the T u r k i s h G o v e r n m e n t (" the 
G o v e r n m e n t " ) appo in t ed M r F. Gölcüklü to sit as an ad hoc j u d g e 
(Article 27 § 2 of t he Conven t i on and Rule 29 § 1). M r F i schbach a n d 
Mrs S t r äzn ickä , who were u n a b l e to t ake pa r t in the fu r the r 
cons ide ra t ion of t he case , we re rep laced by M r s N. Vajic and 
M r M. U g r e k h e l i d z e , s u b s t i t u t e j u d g e s (Rule 24 § 5 (b) ) . 

7. T h e app l ican t a n d the G o v e r n m e n t each filed a m e m o r i a l . In his 
m e m o r i a l , t he app l ican t no longer m a i n t a i n e d his c o m p l a i n t s u n d e r 
Art ic le 14 of t he Conven t i on . 

8. A h e a r i n g took place in publ ic in the H u m a n Righ t s Bui ld ing , 
S t r a sbou rg , on 2 F e b r u a r y 2000. 

1. Note by the Registry. The report is obtainable from the Registry. 
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T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r M. OZMEN, 
Ms Y. KAYAALP, 
M r O . ZEYREK, 
M s M. GULSEN, 

Agent, 

M r H. CETINKAYA, Advisers; 

(b) for the applicant 
M s F. HAMPSON, Counsel, 
Ms A. REIDY, 
M r O . BAYDEMIR, 
Ms R. YALCINDAG, 
M r M. KILAVUZ, Advisers. 

T h e C o u r t h e a r d a d d r e s s e s by M s H a m p s o n a n d M r O z m e n . 
9. O n 31 M a y 2000 M r s P a l m , who was u n a b l e to t ake p a r t in the 

fu r the r cons ide ra t ion of t he case , was rep laced by M r L. F e r r a r i Bravo 
(Rule 24 § 5 (b) ) . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

10. T h e facts of the case , pa r t i cu la r ly conce rn ing events on 26 and 
27 D e c e m b e r 1992 w h e n Abdu l l a t i f i l han , t he app l i can t ' s b r o t h e r , was 
a p p r e h e n d e d by g e n d a r m e s d u r i n g a n o p e r a t i o n at t he vil lage of Aytepe 
a n d wen t to hospi ta l for e m e r g e n c y medica l t r e a t m e n t of a ser ious head 
injury, we re d i spu t ed by the p a r t i e s . T h e C o m m i s s i o n , p u r s u a n t to fo rmer 
Art ic le 28 § 1 (a) of t he Conven t ion , conduc t ed an inves t iga t ion wi th t he 
ass i s tance of t he pa r t i e s . 

T h e C o m m i s s i o n de l ega t e s h e a r d wi tnesses in A n k a r a from 29 to 
30 S e p t e m b e r 1997 a n d on 4 M a y 1998. T h e wi tnesses inc luded the 
app l i can t ; his b r o t h e r Abdu l l a t i f I lhan ; I b r a h i m K a r a h a n , t he vil lager 
who was a p p r e h e n d e d d u r i n g the s a m e ope ra t i on ; § e r e f C a k m a k , the 
c o m m a n d e r of the M a r d i n c e n t r a l g e n d a r m e r i e , in c h a r g e of the 
ope ra t i on at Ay tepe ; A h m e t K u r t , t he c o m m a n d e r of the local 
g e n d a r m e r i e s t a t i on at K o n a k h ; Sel im Uz, a g e n d a r m e doing his mi l i t a ry 
service at K o n a k h ; D r M e h m e t Aydogan , the doc tor w h o e x a m i n e d 
Abdul la t i f I lhan a t M a r d i n S t a t e Hosp i t a l ; Dr O m e r R a h m a n l i , who 
t r e a t e d Abdul la t i f I lhan a t D iya rbak i r S t a t e Hosp i t a l ; D r S e l a h a t t i n 
Varo l , from Diyarbak i r S t a t e Hosp i t a l ; Abdi i lkadi r Gi ingoren , the 
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M a r d i n public p rosecu to r ; a n d N u r i Ay, a soldier wi th p a r a m e d i c a l 
t r a i n i n g who h a d served a t M a r d i n . 

11. T h e C o m m i s s i o n ' s findings of fact, which a r e accep ted by the 
app l i can t , a r e set out in its r e p o r t of 1 M a r c h 1999 and s u m m a r i s e d 
below (Section A) . T h e re levant d o m e s t i c p roceed ings a n d the 
G o v e r n m e n t ' s submiss ions conce rn ing the facts a r e also s u m m a r i s e d 
below (Sect ions B and C ) . 

A. T h e C o m m i s s i o n ' s f i n d i n g s o f fact 

12. Abdul la t i f i l han lived in t h e village of Ay tepe , loca ted in t he sou th ­
eas t reg ion of T u r k e y , abou t 60 to 70 km from the town of M a r d i n . It c a m e 
u n d e r t he ju r i sd ic t ion of t he g e n d a r m e r i e c o m m a n d at M a r d i n . T h e 
n e a r e s t g e n d a r m e r i e s t a t ion was a t K o n a k h , severa l vil lages away. T h e 
c e n t r a l provincial g e n d a r m e r i e c o m m a n d e r , §e re f G a k m a k , knew the 
vi l lage. H e had been in formed t h a t t he I lhan family c o o p e r a t e d wi th the 
P K K ( W o r k e r s ' Pa r ty of K u r d i s t a n ) who were very active in the reg ion at 
this t i m e . H e also suspec t ed t he vi l lager I b r a h i m K a r a h a n of involvement 
wi th the P K K . 

13. Aytepe vil lage was located on high g r o u n d in a hilly a r e a . T h e r e 
was a g a r d e n a r e a below the vil lage to the sou th , desc r ibed as c o n t a i n i n g 
fruit t r ee s and bushes . T h e descr ip t ions of this a r e a given by wi tnesses 
before the C o m m i s s i o n ' s d e l e g a t e s var ied . It was c o m m o n g r o u n d t h a t 
t h e r e were s tone walls in t he g a r d e n which w e r e in p laces qu i t e high. 
T h e r e were r ivers or s t r e a m s to t he eas t a n d wes t of th is a r e a . 

14. O n 26 D e c e m b e r 1992, shor t ly before dawn, t he M a r d i n 
g e n d a r m e s , u n d e r §e re f C a k m a k ' s c o m m a n d a n d ass is ted by m e n from 
K o n a k h s ta t ion , s t a r t e d an o p e r a t i o n a t Aytepe vi l lage. T h e repor t by 
M a r d i n cen t r a l provincial g e n d a r m e r i e c o m m a n d s t a t e d t h a t a vi l lager, 
M e h m e t Koca, was w a n t e d for h a r b o u r i n g two persons w a n t e d for a id ing 
and a b e t t i n g t he P K K . T h e w e a t h e r was very cold, w i th snow on the 
g round . 

15. Abdul la t i f I lhan and I b r a h i m K a r a h a n saw the soldiers 
a p p r o a c h i n g the village from the s u r r o u n d i n g hills. F r o m pas t 
expe r i ence , t hey feared t h a t they m i g h t be b e a t e n . T h e y r a n to hide in 
the g a r d e n s sou th of t he vil lage. T h e y did not h e a r anyone s h o u t i n g after 
t h e m to s top. A h m e t K u r t , t he K o n a k h s t a t i on c o m m a n d e r , saw the two 
m e n r u n n i n g away t h r o u g h b inoculars . H e was o r d e r e d by the ope ra t i on 
c o m m a n d e r , §e re f C a k m a k , to a p p r e h e n d t h e m . H e took a t e a m of 
s e v e n t e e n m e n a n d went to the g a r d e n s . 

16. T h e g e n d a r m e s found b o t h m e n h id ing u n d e r t he bushes and t rees 
in t he g a r d e n a r ea . I b r a h i m K a r a h a n did not t ry to r u n away w h e n he was 
found. H e was b e a t e n and kicked by the g e n d a r m e s . T h e y found Abdul la t i f 
i l h a n h id ing n e a r b y and g a t h e r e d r o u n d h im. I b r a h i m K a r a h a n saw the 
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g e n d a r m e s kick h im . H e also saw t h e m ra ise a n d lower t he i r rifles as if 
s t r ik ing Abdii l la t i f i l han wi th t he b u t t s . H e did not , however , see any rifle 
b u t t h i t t i n g h im . Abdii l la t i f I lhan r e m e m b e r e d t h a t he was kicked m a n y 
t imes a n d s t ruck on the hip wi th the ba r r e l of a G 3 rifle which to re his skin 
all t h e way down. H e was also s t ruck on the r igh t side of t he h e a d with a 
rifle b u t t . H e lost consc iousness a n d r e m e m b e r e d l i t t le af ter t h a t for 
abou t a week . T h e g e n d a r m e s doused h im in the n e a r b y r iver to revive 
h im. 

17. T h e C o m m i s s i o n re jec ted as implaus ib le and con t r ad ic to ry the 
t e s t i m o n y of the g e n d a r m e s conce rn ing the a p p r e h e n s i o n of t h e two 
m e n . N e i t h e r A h m e t K u r t nor §e re f Q a k m a k wi tnes sed the a p p r e h e n s i o n 
of i b r a h i m K a r a h a n or Abdii l la t i f I lhan and t he i r accounts lacked 
credibi l i ty . Sel im U z c la imed tha t he had found Abdi i l la t i f I lhan 
concea led in t he b u s h e s and t h a t t he l a t t e r h a d r u n away, fal l ing twice 
n e a r t he river. T h e C o m m i s s i o n , however , found t h a t his t e s t i m o n y was 
incons is ten t on a n u m b e r of crucia l po in t s a n d t h a t he gave his evidence 
in a c lear ly excu lpa to ry m a n n e r . O n be ing ques t i oned in de ta i l , he also 
a d m i t t e d tha t he could not see exact ly w h a t had h a p p e n e d . T h e 
C o m m i s s i o n the re fo re found t h a t the G o v e r n m e n t h a d not p roduced a 
wi tness who could unequivoca l ly s t a t e tha t he had wi tnessed Abdii l la t i f 
I l han sus t a in injur ies as a resu l t of a fall. It accep ted the t e s t i m o n y of 
Abdii l la t i f I lhan and i b r a h i m K a r a h a n , which it found to be credib le and 
convincing. 

I B . i b r a h i m K a r a h a n a n d Abdii l la t i f i l h a n w e r e b r o u g h t before the 
ope ra t ion c o m m a n d e r , §e re f C a k m a k , w h o kept t h e m ou ts ide the village 
un t i l the end of t he ope ra t i on . A th i rd m a n , Veysi Aksoy, was also 
a p p r e h e n d e d for a id ing and a b e t t i n g the P K K . T h e C o m m i s s i o n did not 
accept as c redib le t e s t i m o n y t h a t a fire was lit to w a r m Abdii l la t i f i l han . 
Nor were any dry c lo thes b r o u g h t for h im from the vi l lage. At this point , 
Abdi i l la t i f i l han h a d a visible injury to his head , wi th b ru i s ing a r o u n d the 
left eye and a m a r k on the r i g h t - h a n d side of his head , which had bled. He 
was l imping , showing an injury to t he left leg. T h e r e w e r e also not iceable 
i r r egu la r i t i e s in his m a n n e r of speak ing w h e n §e re f C a k m a k ques t ioned 
him at this t i m e . 

19. An incident r e p o r t was d r a w n up by t h e g e n d a r m e s , da t ed 
26 D e c e m b e r 1992. It s t a t e d t h a t i b r a h i m K a r a h a n a n d Abdii l la t i f i lhan 
had failed to s top w h e n o r d e r e d and tha t Abdii l la t i f i l h a n h a d fallen down 
a s lope, in jur ing his left eye and leg. T h e r epo r t was s igned by §eref 
C a k m a k , A h m e t K u r t and Se l im Uz . It also bore t he a p p a r e n t s i gna tu re s 
of i b r a h i m K a r a h a n and Abdii l la t i f i l han . However , Abdii l la t i f i l han was 
i l l i te ra te and unab le to sign his n a m e . H e gene ra l ly p laced his t h u m b p r i n t 
on d o c u m e n t s . A l though the r epo r t p u r p o r t e d to have b e e n d r a w n u p and 
s igned a t t h e scene by the pe r sons p r e s e n t , the C o m m i s s i o n no ted tha t 
A h m e t K u r t a n d Sel im U z recol lec ted s igning it l a te r . It also found tha t 
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it was a n unre l i ab le and mis l ead ing d o c u m e n t , which did not co r r e spond 
to t he events as descr ibed orally by t he g e n d a r m e s . 

20. After c o m p l e t i n g t he o p e r a t i o n a t the vi l lage, t he g e n d a r m e s 
r e t u r n e d to t he Konak l i s t a t ion . AbdiAllatif I lhan was u n a b l e to walk. 
I b r a h i m K a r a h a n ca r r i ed h im to t he next vi l lage, A h m e t h , w h e r e a 
donkey was ob t a ined . Abdii l la t i f I lhan rode on the donkey to Konakl i , 
wi th I b r a h i m K a r a h a n he lp ing to keep h im in the saddle . T h e y a r r ived at 
abou t 3.30 to 4 p .m. 

2 1 . At t he s t a t ion , A h m e t K u r t took the s t a t e m e n t s of b o t h m e n . 
Abdii l la t i f I lhan was o the rwise kep t in the c a n t e e n while I b r a h i m 
K a r a h a n was p laced in t he cus tody a r ea . No cus tody record r e c o r d i n g 
the i r d e t e n t i o n was provided by the G o v e r n m e n t . At about 9 to 9.30 p .m. , 
t he M a r d i n g e n d a r m e s left in t he i r vehicles to r e t u r n to M a r d i n , t a k i n g 
I b r a h i m K a r a h a n a n d Abdii l la t i f I lhan wi th t h e m . 

22. T h e g e n d a r m e s a r r ived in M a r d i n d u r i n g t h e n igh t , pass ing 
M a r d i n S t a t e Hosp i t a l on the way. Abdii l la t i f I lhan and I b r a h i m K a r a h a n 
were pu t in t he ca fe te r ia of t he M a r d i n c e n t r a l provincial g e n d a r m e r i e 
s t a t ion . I b r a h i m K a r a h a n recal led t h a t two m e n in civilian c lo thes h a d 
come to t he cafe te r ia . O n e of t h e m , who was a p p a r e n t l y a doc tor , had 
looked at Abdii l la t i f I lhan wi thou t e x a m i n i n g h im a n d said t h a t he was 
faking his condi t ion . §e re f C a k m a k told t he C o m m i s s i o n d e l e g a t e s t h a t 
he h a d cal led a doc tor a n d a p a r a m e d i c to e x a m i n e Abdii l la t i f I lhan a n d 
t h a t , a f ter t he e x a m i n a t i o n , t he doc tor had s t a t e d tha t Abdii l la t i f I lhan 
was e x a g g e r a t i n g his s y m p t o m s . T h e C o m m i s s i o n asked for t h e doctor 
a n d the p a r a m e d i c to be ident i f ied. T h e doctor ident if ied by the 
G o v e r n m e n t failed to a p p e a r a n d give evidence . T h e p a r a m e d i c 
a p p e a r e d , but could not r e m e m b e r ever be ing cal led out to e x a m i n e a 
d e t a i n e e in t he c i r c u m s t a n c e s descr ibed . No inf i rmary or medica l records 
were p roduced to s u b s t a n t i a t e t h a t t r e a t m e n t was given. T h e C o m m i s s i o n 
did not m a k e any findings as to who had come to look at Abdii l la t i f I lhan . 
It did find t h a t at mos t he had received only cursory first-aid t r e a t m e n t 
and t h a t the p u r p o r t e d doc tor had d i s coun t ed visible signs of d i s t ress , 
w i thou t t a k i n g a n y p r e c a u t i o n a r y s teps in respec t of an evident t r a u m a 
to t he head . 

23 . §e re f Q a k m a k took fu r the r s t a t e m e n t s from the two m e n d u r i n g 
the day of 27 D e c e m b e r 1992, p robably a r o u n d 5 to 5.30 p .m. Abdii l la t i f 
I lhan ' s s t a t e m e n t bore his t h u m b p r i n t a n d the exp l ana t i on t h a t he did not 
have a s i g n a t u r e . I b r a h i m K a r a h a n descr ibed Abdii l la t i f I lhan ' s condi t ion 
as w o r s e n i n g as t he day p rog res sed . H e could not walk, n e e d e d to be 
s u p p o r t e d and , before giving his s t a t e m e n t , lost con t ro l of his bowels . 

24. At 7.10 p .m. on 27 D e c e m b e r 1992, some thir ty-s ix hour s af ter 
the i r a p p r e h e n s i o n , Abdii l la t i f I l han a n d I b r a h i m K a r a h a n were 
a d m i t t e d for t r e a t m e n t at M a r d i n S t a t e Hosp i t a l . A d o c u m e n t d a t e d 
27 D e c e m b e r 1992 a n d s igned by §e re f Q a k m a k r e q u e s t e d t h a t bo th be 
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t r e a t e d as they had fallen and h u r t t hemse lves . Accord ing to the hospi ta l 
record , I b r a h i m K a r a h a n was t r e a t e d for t r a u m a to t he r ight ea r . A repor t 
d a t e d 27 D e c e m b e r 1992 and s igned by D r Aydogan s t a t e d t h a t Abdii l la t i f 
i l h a n ' s g e n e r a l condi t ion was ave rage , a n d t h a t he was conscious and 
respons ive . T h e r e p o r t also s t a t e d t h a t h e m a d e r m y was p r e s e n t in the 
left eye pe r io rb i t a l . It ind ica ted t h a t t he life of t he p a t i e n t , who suffered 
from left h e m i p a r e s i s , was t h r e a t e n e d . 

25. Abdi i l la t i f I l han was t a k e n to Diya rbak i r S t a t e Hosp i t a l , w h e r e his 
condi t ion was found to be fair, t h o u g h risk to life r e m a i n e d , with 
s y m p t o m s of concussion a n d left hemip leg ia . T h e app l i can t a r r ived a t the 
hospi ta l to see his b r o t h e r on 28 D e c e m b e r 1992. H e took Abdii l la t i f to a 
clinic, whe re he pa id for scans to be t a k e n . O n the basis of t he se films, 
which disclosed, inter alia, ce rebra l o e d e m a a n d left h e m i p a r e s i s , 
D r R a h m a n h dec ided t h a t su rge ry was not necessary . Abdii l la t i f I lhan 
was t r e a t e d wi th d r u g s a n d d i scha rged from hospi ta l on 11 J a n u a r y 1993. 

26. Abdiillatif I lhan r e t u r n e d to t he hospi ta l for e x a m i n a t i o n a t about 
two-mon th ly in te rva l s . O n 11 J u n e 1993 a r epo r t from D r R a h m a n h and 
D r Varo l s t a t e d t h a t he was suffer ing from a 60% loss of funct ion on the 
left s ide. T h e app l ican t s u b m i t t e d to t he C o m m i s s i o n r ecen t scans of his 
b r a in showing an a r e a of b r a in a t rophy . T h e C o m m i s s i o n ' s d e l e g a t e s who 
saw Abdii l la t i f i l h a n on 29 S e p t e m b e r 1997 no ted t h a t a loss of funct ion on 
the left h a n d side was still visible. However , on t he basis of t he evidence of 
t he doc to r s who test i f ied before the d e l e g a t e s , t h e C o m m i s s i o n found tha t 
t he delay in t r e a t m e n t h a d not been shown to have apprec iab ly worsened 
the long- te rm effects of t he h e a d injury. 

B. T h e d o m e s t i c p r o c e e d i n g s 

27. T h e app l ican t and his b r o t h e r did not lodge any compla in t wi th the 
M a r d i n publ ic p rosecu to r , A b d u l k a d i r C i i n g o r e n . T h e publ ic p rosecu to r 
had b e e n informed, however , t h a t Abdii l la t i f i l h a n had been injured at 
t he t i m e of his a p p r e h e n s i o n by §ere f C a k m a k and he had received 
d o c u m e n t s p r e p a r e d by the g e n d a r m e s c o n c e r n i n g the a p p r e h e n s i o n of 
Abdii l la t i f i l h a n a n d i b r a h i m K a r a h a n . In a w r i t t e n r epo r t d a t e d 
27 D e c e m b e r 1992 to t he publ ic p rosecu to r , § e r e f C a k m a k had s t a t ed 
t h a t b o t h Abdii l la t i f i l h a n and i b r a h i m K a r a h a n h a d r u n away despi te 
n u m e r o u s w a r n i n g s to s top . H e descr ibed how both m e n had physically 
r e s i s t ed t he secur i ty forces a n d had fallen from the rocks while they were 
p u s h i n g the g e n d a r m e s . T h e public p rosecu to r had also spoken on the 
t e l ephone wi th §e re f C a k m a k a n d received ora l e x p l a n a t i o n s , inter alia, 
t ha t I b r a h i m K a r a h a n h a d in fact h i d d e n w i thou t r u n n i n g away. 

28. O n 11 F e b r u a r y 1993 the publ ic p rosecu to r issued a decis ion not to 
p ro secu t e which conc luded t h a t Abdii l la t i f i l h a n ' s injury r e su l t ed from an 
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acc iden t for which no one was at fault , e i t he r in ten t iona l ly or t h r o u g h 
neg l igence . H e did not in terv iew Abdi i l la t i f I lhan or I b r a h i m K a r a h a n or 
any g e n d a r m e who had wi tnes sed the a l leged acc ident before issuing his 
decis ion. 

29. O n the s a m e day the public p rosecu to r d r ew u p an i n d i c t m e n t 
c h a r g i n g Abdii l la t i f I lhan wi th t he offence of r e s i s t ance to officers 
c o n t r a r y to Art ic le 260 of t he T u r k i s h C r i m i n a l Code ( T C C ) . It s t a t e d 
t h a t d u r i n g an o p e r a t i o n Abdii l la t i f I lhan had r u n away from the secur i ty 
forces, ignor ing t he i r o rde r s to s top . H e told t he d e l e g a t e s t h a t he did not 
cha rge I b r a h i m K a r a h a n wi th any offence d u e to the ora l e x p l a n a t i o n s 
given by §e re f C a k m a k . 

30. O n 30 M a r c h 1993 Abdii l la t i f I lhan a p p e a r e d before the M a r d i n 
J u s t i c e of the Peace C o u r t . T h e m i n u t e s r eco rded t h a t he accep ted t h a t 
the c h a r g e was t r u e . H e was r eco rded as s t a t i n g t h a t , on t he day of t he 
inc ident , he did not u n d e r s t a n d the secur i ty forces ' w a r n i n g . A l t h o u g h he 
u n d e r s t o o d it a f t e rwards , he r a n away fea r ing t h a t they would h a r m h im. 
In its decis ion of t h a t d a t e , t he cour t found t h a t Abdi i l la t i f I lhan h a d 
a d m i t t e d t h a t he had failed to comply wi th an o r d e r to s top and had t hus 
res i s ted an officer c o n t r a r y to Art ic le 260 T C C . H e was s e n t e n c e d to a fine 
of 35,000 T u r k i s h lira ( T R L ) , which was s u s p e n d e d . T h e appl ican t s t a t e d 
to t he C o m m i s s i o n t h a t he had not b e e n allowed to a c c o m p a n y his b r o t h e r 
in to t he c o u r t r o o m a n d t h a t his b r o t h e r , who spoke Kurd i sh , was not 
provided wi th an i n t e r p r e t e r . T h e cour t m i n u t e s m a d e no r e fe rence to an 
i n t e r p r e t e r be ing provided. 

C. T h e G o v e r n m e n t ' s s u b m i s s i o n s o n the f a c t s 

31 . T h e G o v e r n m e n t re l ied on the incident r e p o r t d r a w n u p by the 
g e n d a r m e s a n d the s t a t e m e n t s t a k e n from Abdii l la t i f I lhan and I b r a h i m 
K a r a h a n by the g e n d a r m e s , as well as the ora l t e s t imony of the 
g e n d a r m e r i e officers. 

32. Abdiillatif I lhan was o rde r ed to s top by the g e n d a r m e s conduc t i ng 
an ope ra t i on at his vi l lage. H e r a n away and , d u e to t he s l ippery t e r r a i n , 
fell and in jured himself. I b r a h i m K a r a h a n ' s evidence t h a t Abdii l la t i f I lhan 
was b e a t e n by the soldiers was un re l i ab l e a n d incons i s ten t , inter alia, as his 
son h a d j o ined the P K K . Both m e n h a d s igned the inc ident r epo r t and 
s t a t e m e n t s d r a w n u p by the g e n d a r m e s . T h e fact t h a t Abdii l la t i f I lhan 
was i l l i t e ra te did not m e a n t h a t he was u n a b l e to sign d o c u m e n t s if he 
wished . 

33. After t he acc ident , Abdi i l la t i f I lhan was n e i t h e r in d a n g e r of losing 
his life nor in a c o m a . H e did not lose consc iousness as a l leged. H e was able 
to m a k e s t a t e m e n t s to the g e n d a r m e s and so did not a p p e a r to §e re f 
Q a k m a k to be ser iously h u r t . D r R a h m a n h , who e x a m i n e d h im at 
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M a r d i n S t a t e Hosp i t a l , desc r ibed h im as respons ive . In any event , 
Abdi i l la t i f I l han was not neg lec t ed bu t rece ived med ica l t r e a t m e n t for h is 
injuries in hosp i ta l . Such t r e a t m e n t was not avai lable in the ru r a l a r e a 
w h e r e t he acc iden t occur red . 

34. Abdi i l la t i f I lhan h a d a d m i t t e d before t he M a r d i n J u s t i c e of t he 
Peace C o u r t t h a t he had res i s ted the secur i ty forces a n d had h a d no 
difficulty in giving evidence . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

35. T h e pr inc ip les a n d p r o c e d u r e s r e l a t i n g to liability for ac t s c o n t r a r y 
to the law m a y be s u m m a r i s e d as follows. 

A. C r i m i n a l p r o s e c u t i o n s 

36. U n d e r t he T u r k i s h C r i m i n a l C o d e ( T C C ) all forms of homic ide 
(Art icles 448 to 455) and a t t e m p t e d homic ide (Art icles 61 a n d 62) 
c o n s t i t u t e c r i m i n a l offences. It is also a n offence for a S t a t e employee t o 
subject anyone to t o r t u r e or i l l - t r ea tmen t (Art icle 243 in respec t of t o r t u r e 
and Art icle 245 in respec t of i l l - t r e a t m e n t ) . T h e a u t h o r i t i e s ' obl igat ions in 
respec t of c o n d u c t i n g a p r e l i m i n a r y inves t iga t ion in to ac ts or omiss ions 
capab le of c o n s t i t u t i n g such offences t h a t have been b r o u g h t to the i r 
a t t e n t i o n a r e governed by Art ic les 151 to 153 of t he C o d e of C r i m i n a l 
P r o c e d u r e . Offences m a y be r e p o r t e d to t he a u t h o r i t i e s or t he secur i ty 
forces as well a s to publ ic p r o s e c u t o r s ' offices. T h e c o m p l a i n t m a y b e 
m a d e in wr i t ing or orally. If it is m a d e orally, t he a u t h o r i t y m u s t m a k e a 
record of it (Art icle 151). 

By Art ic le 235 of the C r i m i n a l C o d e , any publ ic official who fails to 
r epo r t to t h e police or a publ ic p rosecu to r ' s office a n offence of which h e 
has become a w a r e in t he exerc ise of his d u t y is l iable to i m p r i s o n m e n t . 

A public p r o s e c u t o r who is informed by any m e a n s wha t soeve r of a 
s i tua t ion t h a t gives rise to t h e suspicion t h a t an offence has b e e n 
c o m m i t t e d is obl iged to inves t iga te the facts in o r d e r to dec ide w h e t h e r 
or not t h e r e should be a p rosecu t ion (Article 153 of t he Code of C r i m i n a l 
P r o c e d u r e ) . 

37. In t he case of a l leged t e r ro r i s t offences, t he publ ic p rosecu to r is 
depr ived of j u r i sd i c t ion in favour of a s e p a r a t e sys tem of na t i ona l secur i ty 
p rosecu to r s a n d cour t s e s t ab l i shed t h r o u g h o u t T u r k e y . 

38. If t he suspec t ed offender is a civil s e rvan t a n d if the offence was 
c o m m i t t e d d u r i n g the p e r f o r m a n c e of his du t i e s , t he p r e l i m i n a r y 
inves t iga t ion of t h e case is governed by the Law of 1914 on the 
p rosecu t ion of civil s e r v a n t s , which r e s t r i c t s t h e publ ic p r o s e c u t o r ' s 
j u r i sd ic t ion ratione personae a t t h a t s tage of t he p roceed ings . In such cases 
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it is for t he re levan t local a d m i n i s t r a t i v e council (for t he dis t r ic t or 
province , d e p e n d i n g on the suspec t ' s s t a tu s ) to conduc t the p r e l i m i n a r y 
inves t iga t ion and , consequen t ly , to decide w h e t h e r to p ro secu t e . O n c e a 
decis ion to p ro secu t e has b e e n t a k e n , it is for t he public p rosecu to r to 
inves t iga te t he case . 

An a p p e a l to t he S u p r e m e A d m i n i s t r a t i v e C o u r t lies aga ins t a decis ion 
of the council . If a decis ion not to p ro secu t e is t a k e n , the case is 
a u t o m a t i c a l l y re fe r red to t h a t cour t . 

39. By v i r tue of Art ic le 4, paragraph (i), of D e c r e e no. 285 of 10 J u l y 
1987 on the a u t h o r i t y of t he governor of a s t a t e of e m e r g e n c y region , t he 
1914 Law (sec p a r a g r a p h 38 above) a lso app l ies to m e m b e r s of t h e secur i ty 
forces who come u n d e r t he governor ' s au tho r i t y . 

40. If the suspec t is a m e m b e r of the a r m e d forces, the appl icable law is 
d e t e r m i n e d by t h e n a t u r e of t h e offence. T h u s , if it is a "mi l i t a ry offence" 
u n d e r t he Mil i ta ry C r i m i n a l C o d e (Law no. 1632), the c r imina l 
p roceed ings a r e in pr inciple conduc t ed in acco rdance wi th Law no. 353 on 
the e s t a b l i s h m e n t of cour t s m a r t i a l and the i r ru les of p r o c e d u r e . W h e r e a 
m e m b e r of the a r m e d forces has been accused of an o rd ina ry offence, it is 
no rma l ly t he provisions of the Code of C r i m i n a l P r o c e d u r e which apply 
(see Art ic le 145 § 1 of t he C o n s t i t u t i o n and sect ions 9 to 14 of Law no. 353) . 

T h e Mi l i t a ry C r i m i n a l C o d e m a k e s it a mi l i t a ry offence for a m e m b e r 
of the a r m e d forces to e n d a n g e r a pe r son ' s life by d isobeying a n o r d e r 
(Article 89). In such cases civilian c o m p l a i n a n t s may lodge the i r 
c o m p l a i n t s wi th the a u t h o r i t i e s r e fe r red to in the Code of C r i m i n a l 
P r o c e d u r e (sec p a r a g r a p h 36 above) or wi th t he offender 's super io r . 

B. Civ i l a n d a d m i n i s t r a t i v e l i ab i l i t y a r i s i n g o u t o f c r i m i n a l 
o f f e n c e s 

4 1 . U n d e r sect ion 13 of Law no. 2577 on a d m i n i s t r a t i v e p r o c e d u r e , 
anyone who sus ta ins d a m a g e as a resu l t of a n act by the a u t h o r i t i e s may , 
wi th in one y e a r a f te r t h e a l leged act was c o m m i t t e d , c la im c o m p e n s a t i o n 
from t h e m . If t he c la im is re jec ted in whole or in p a r t or if no reply is 
received wi th in sixty days , the vict im m a y b r ing a d m i n i s t r a t i v e 
p roceed ings . 

42 . Ar t i c l e 125 §§ 1 a n d 7 of t he C o n s t i t u t i o n provides : 

"All acts or decisions of the authorities are subject to judicial review ... 

The authorities shall be liable to make reparation for all damage caused by their acts 
or measures." 

T h a t provision es tab l i shes the S t a t e ' s s t r ic t liability, which comes in to 
play if it is shown t h a t in the c i r c u m s t a n c e s of a p a r t i c u l a r case t he S t a t e 
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has failed in its obl iga t ion to m a i n t a i n public o rde r , e n s u r e publ ic safety or 
p ro tec t peop le ' s lives or p r o p e r t y , w i thou t it b e i n g necessa ry to show a 
to r t ious act a t t r i b u t a b l e to t he au tho r i t i e s . U n d e r these ru les , t h e 
a u t h o r i t i e s m a y the re fo re be held liable to c o m p e n s a t e anyone who has 
s u s t a i n e d loss as a resu l t of ac ts c o m m i t t e d by un iden t i f i ed p e r s o n s . 

4 3 . Ar t ic le 8 of Dec ree no. 430 of 16 D e c e m b e r 1990, the last s en tence 
of which was inspired by the provision m e n t i o n e d above (see 
p a r a g r a p h 42) , provides : 

"No criminal, financial or legal liability may be asserted against ... the governor of a 
state of emergency region or by provincial governors in that region in respect of 
decisions taken, or acts performed, by them in the exercise of the powers conferred on 
them by this legislative decree, and no application shall be made to any judicial 
authority to that end. This is without prejudice to the rights of individuals to claim 
reparation from the Stale for damage which they have been caused without 
justification." 

44 . U n d e r the C o d e of O b l i g a t i o n s , anyone who suffers d a m a g e as a 
resu l t of an illegal or to r t ious act m a y b r i n g a n ac t ion for d a m a g e s 
(Art icles 41 to 46) a n d non -pecun ia ry loss (Article 47) . T h e civil cour t s 
a r e not bound by e i t he r t he findings or the verdic t of t he c r imina l court 
on t he issue of the d e f e n d a n t ' s guil t (Article 53) . 

Howeve r , u n d e r sec t ion 13 of L a w no. 657 on S t a t e employees , anyone 
who has sus t a ined loss as a resu l t of a n act done in the p e r f o r m a n c e of 
du t i e s gove rned by public law may , in pr inc ip le , only b r i n g an act ion 
aga ins t t h e a u t h o r i t y by w h o m t h e civil s e rvan t c o n c e r n e d is employed 
and not d i rec t ly aga ins t t he civil s e rvan t (see Art ic le 129 § 5 of t he 
C o n s t i t u t i o n and Art ic les 55 and 100 of t he Code of O b l i g a t i o n s ) . T h a t is 
no t , however , an abso lu te ru le . W h e n an act is found to be illegal or 
to r t ious and , consequen t ly , is no longer an " a d m i n i s t r a t i v e " act or deed, 
t he civil cou r t s m a y al low a c la im for d a m a g e s to be m a d e aga ins t t he 
official conce rned , w i thou t p re jud ice to t he v ic t im 's r ight to b r ing a n 
ac t ion aga ins t the a u t h o r i t y on t h e basis of its j o in t l iabili ty as t he 
official's emp loye r (Art icle 50 of t h e C o d e of O b l i g a t i o n s ) . 

C. O f f e n c e s o f r e s i s t a n c e t o o f f i c e r s 

45. Art ic le 258 of the T C C provides in its first p a r a g r a p h : 

"Whoever, by force or threat, resists a public officer or his assistants during the 
performance of their official duties shall be punished by a term of imprisonment of not 
less than six months and not more than two years." 

46. Art ic le 260 of t he T C C provides : 

"Whoever exerts influence or force lo prevent the execution of any of the provisions of 
a s ta tute or regulation shall be punished by a term of imprisonment of not more than 
one year." 
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THE LAW 

I. T H E C O U R T ' S ASSESSMENT O F T H E FACTS 

47. T h e C o u r t r e i t e r a t e s i ts s e t t l ed case- law t h a t u n d e r t he 
Conven t i on sys tem pr ior to 1 N o v e m b e r 1998 the e s t a b l i s h m e n t a n d 
verif icat ion of t he facts was p r imar i ly a m a t t e r for t he C o m m i s s i o n 
( fo rmer Ar t ic les 28 § 1 a n d 31) . Whi l e t he C o u r t is not b o u n d by the 
C o m m i s s i o n ' s findings of fact and r e m a i n s free to m a k e its own 
a s s e s s m e n t in t he light of all t he m a t e r i a l before it, it is however only in 
excep t iona l c i r c u m s t a n c e s t h a t it will exercise its powers in this a r e a (see, 
a m o n g o t h e r a u t h o r i t i e s , t he Akdivar a n d O t h e r s v. T u r k e y j u d g m e n t of 
l G S e p t e m b e r 1996, Reports oj%Judgments and Decisions 1996-IV, p . 1214, § 78). 

48. T h e G o v e r n m e n t a r g u e d t h a t t he C o m m i s s i o n gave u n d u e weight 
to t he evidence of Abdullatif Ilhan and , in pa r t i cu l a r , I b r a h i m K a r a h a n , 
whose ev idence was in t h e i r view unre l i ab le a n d incons i s ten t . T h e C o u r t 
observes t h a t the G o v e r n m e n t ' s poin ts conce rn ing t he se wi tnesses were 
t a k e n in to cons ide ra t ion by the C o m m i s s i o n in its r epo r t , which 
a p p r o a c h e d its t a sk of a ssess ing the evidence wi th t he r equ i s i t e cau t ion , 
giving de ta i l ed cons ide ra t ion to t he e l e m e n t s which s u p p o r t e d t he 
app l i can t ' s c l a ims a n d those which cast doub t on the i r credibi l i ty . It does 
not find tha t the cr i t ic isms m a d e by the G o v e r n m e n t ra ise any m a t t e r of 
subs t ance which migh t w a r r a n t the exercise of its own powers of verifying 
the facts. In t he se c i r c u m s t a n c e s , t he C o u r t accep t s t he facts as 
es tab l i shed by the C o m m i s s i o n (see p a r a g r a p h s 10-30 above) . 

II. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N S 

A. I n c o m p a t i b i l i t y ratione personae 

49. T h e G o v e r n m e n t s u b m i t t e d t h a t t he app l ica t ion should be 
d i smissed as i ncompa t ib l e ratione personae a s t h e app l i can t , Nas i r I lhan , 
could not c la im to be a v ic t im u n d e r t he C o n v e n t i o n of the violat ions 
a l leged. Nor could t he app l ican t c la im to be a r e p r e s e n t a t i v e of his 
b r o t h e r Abdul la t i f I lhan as t h e r e were legal r e p r e s e n t a t i v e s conduc t i ng 
t he p roceed ings before t he Conven t i on o rgans . Abdul la t i f I lhan was also 
capab le , in t he i r view, of p u r s u i n g his own legal affairs. T o allow the 
appl ican t to p u r s u e this appl ica t ion would unjust if iably widen the 
ca tegory of pe r sons , re la t ives a n d fr iends of v ic t ims who could lodge 
appl ica t ions , c l a iming c o m p e n s a t i o n for t hemse lves . Accordingly, t h e 
appl ica t ion was invalid a n d should be re jec ted . 

50. T h e C o m m i s s i o n , wi th w h o m the app l ican t a g r e e d , found t h a t t he 
app l ican t h a d i n t r o d u c e d t h e app l i ca t ion on b e h a l f of his b r o t h e r , w h o was 
in a ser iously i n c a p a c i t a t e d a n d vu lne rab l e s t a t e . Abdul la t i f i l han had 
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given evidence before t he d e l e g a t e s showing t h a t he s u p p o r t e d t h e 
appl ica t ion a n d t h e r e was no e l e m e n t of abuse of the C o n v e n t i o n sys tem 
in al lowing the appl ican t to b r ing the app l ica t ion . 

5 1 . T h e C o u r t has previously held in t he con t ex t of Ar t ic le 35 § 1 
( former Art ic le 26) of t he C o n v e n t i o n t h a t the rules of admiss ib i l i ty m u s t 
be appl ied wi th some degree of flexibility a n d wi thou t excessive fo rmal i sm 
(see t he C a r d o t v. F r a n c e j u d g m e n t of 19 M a r c h 1991, Ser ies A no. 200, 
p. 18, § 34) . R e g a r d m u s t also be had to t he object and pu rpose of those 
rules (see , for e x a m p l e , t he W o r m v. A u s t r i a j u d g m e n t of 29 Augus t 1997, 
Reports 1997-V, p. 1547, § 33) a n d of t he C o n v e n t i o n genera l ly , which, as a 
t r e a t y for t h e collective e n f o r c e m e n t of h u m a n r igh t s and f u n d a m e n t a l 
f r eedoms , m u s t be i n t e r p r e t e d a n d app l ied so as to m a k e its s a f egua rds 
prac t ica l a n d effective (see, for e x a m p l e , t he Ya§a v. T u r k e y j u d g m e n t of 
2 S e p t e m b e r 1998, Reports 1998-Vf, p . 2429, § 64) . 

52 . T h e sys tem of individual pe t i t ion provided u n d e r Art ic le 34 
( former Ar t ic le 25) of t he C o n v e n t i o n exc ludes app l ica t ions by way of 
actio popularis. C o m p l a i n t s m u s t the re fore be b r o u g h t by or on beha l f of 
pe r sons who claim to be vic t ims of a viola t ion of one or m o r e of t h e 
provisions of t he Conven t ion . Such pe r sons mus t be able to show tha t 
they were "di rec t ly af fec ted" by the m e a s u r e c o m p l a i n e d of ( see , for 
e x a m p l e , the O p e n Door a n d Dubl in Wel l W o m a n v. I r e l and j u d g m e n t of 
29 O c t o b e r 1992, Ser ies A no. 246-A, p. 22, § 44) . F u r t h e r , vict im s t a t u s 
m a y exist even w h e r e t h e r e is no d a m a g e , such a n issue be ing re l evan t 
u n d e r Art ic le 41 ( former Art ic le 50) of t he C o n v e n t i o n , w h e r e pecun ia ry 
or non -pecun ia ry d a m a g e flowing from t h e b r e a c h m u s t be e s t ab l i shed 
(sec, for e x a m p l e , the Wass ink v. the N e t h e r l a n d s j u d g m e n t of 
27 S e p t e m b e r 1990, Ser ies A no. 185-A, p. 14, § 38) . 

53 . In t he l ight of t he above cons ide ra t ions , t he C o u r t no tes t h a t 
w h e t h e r or not the app l i can t can c la im d a m a g e s in his own r ight is 
s e p a r a t e from the cons ide ra t ion of w h e t h e r he m a y validly i n t roduce t h e 
appl ica t ion . In the p r e s e n t case , Abdul la t i f i l h a n was t he i m m e d i a t e 
vict im of the a l leged assau l t a n d i l l - t r e a t m e n t . T h e app l ica t ion 
i n t roduced by the app l ican t a lso m a d e it c l ea r t h a t he was c o m p l a i n i n g 
on beha l f of his b r o t h e r who , cons ide r ing his s t a t e of h e a l t h , was not in a 
posi t ion to p u r s u e t he app l ica t ion himself. In t he se c i r c u m s t a n c e s , t h e 
C o u r t no tes t h a t it would genera l ly be a p p r o p r i a t e for an appl ica t ion to 
n a m e the in jured pe r son as t he app l i can t a n d for a l e t t e r of au tho r i t y to 
be provided al lowing a n o t h e r m e m b e r of t h e family to ac t on his or h e r 
behalf. Th i s would e n s u r e t h a t the app l ica t ion was b r o u g h t wi th t h e 
consent of the vict im of t he a l leged b r e a c h and would avoid actio popularis 
appl ica t ions . 

54. T h e C o u r t is not p e r s u a d e d , however , t h a t in this case t he fact t h a t 
Nas i r I lhan put his own n a m e as tha t of t he app l i can t r a t h e r t h a n tha t of 
his b r o t h e r discloses a n a b u s e of t he C o n v e n t i o n sys tem. Abdu l l a t i f i l han 
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c o n s e n t e d to the p roceed ings a n d a p p e a r e d before t he C o m m i s s i o n 
d e l e g a t e s to give ev idence . Nor was t h e r e any a p p a r e n t conflict of 
i n t e re s t a r i s ing from the app l i can t ' s involvement on beha l f of his 
b r o t h e r . Indeed , the app l ican t may c la im to have been closely conce rned 
wi th t h e inc ident . H e was t h e m e m b e r of t h e family w h o c a m e 
i m m e d i a t e l y to the hospi ta l on l e a r n i n g of his b r o t h e r ' s injury a n d who 
took the necessary s teps for o b t a i n i n g the t r e a t m e n t he n e e d e d . Whi l e 
t he G o v e r n m e n t a s s e r t e d tha t Abdi i l la t i f I lhan ' s s t a t e of h e a l t h did not 
p rec lude him from conduc t i ng his own legal affairs, t he C o u r t cons iders 
t h a t special cons ide ra t ions m a y ar ise w h e r e a vict im of an a l leged viola t ion 
of Art ic les 2 and 3 of t he C o n v e n t i o n at the h a n d s of t he secur i ty forces is 
still suffer ing from ser ious after-effects . 

55 . H a v i n g r e g a r d the re fo re to t h e special c i r c u m s t a n c e s of th is case , 
w h e r e Abdii l la t i f i l h a n m a y cla im to have been in a pa r t i cu la r ly vu lne rab le 
posi t ion, t he C o u r t finds tha t t he app l ican t m a y be r e g a r d e d as hav ing 
validly i n t roduced the appl ica t ion on his b r o t h e r ' s behalf. Accordingly, it 
d i smisses the G o v e r n m e n t ' s p r e l i m i n a r y object ion in this respec t . 

B. E x h a u s t i o n o f d o m e s t i c r e m e d i e s 

56. T h e G o v e r n m e n t objec ted tha t the appl ican t h a d not e x h a u s t e d 
d o m e s t i c r e m e d i e s , as r e q u i r e d by Art ic le 35 of t h e C o n v e n t i o n , by 
m a k i n g p r o p e r use of the avai lable r ed res s t h r o u g h the i n s t i t u t i n g of 
c r imina l p roceed ings , or by b r i n g i n g c la ims in t he civil or a d m i n i s t r a t i v e 
c o u r t s . T h e y r e fe r r ed in p a r t i c u l a r to the fact t h a t n e i t h e r Abdii l la t i f I lhan 
no r t h e app l i can t c o m p l a i n e d to t he publ ic p r o s e c u t o r a n d t h a t Abdii l la t i f 
I lhan m a d e no c o m p l a i n t w h e n he a p p e a r e d before the M a r d i n J u s t i c e of 
t h e Peace C o u r t on 30 M a r c h 1993. 

57. T h e app l i can t ' s counsel s u b m i t t e d a t t he h e a r i n g before t he C o u r t 
t h a t the M a r d i n public p r o s e c u t o r h a d been in formed t h a t bo th Abdii l la t i f 
I lhan and I b r a h i m K a r a h a n had been in jured w h e n the g e n d a r m e s 
a p p r e h e n d e d t h e m . T h e publ ic p r o s e c u t o r had informed the 
C o m m i s s i o n ' s d e l e g a t e s t h a t he had b e e n conce rned t h a t Abdii l la t i f 
I l h a n had suffered such ser ious injur ies . His decis ion not to p ro secu t e of 
11 F e b r u a r y 1993 also descr ibed Abdii l la t i f I lhan as t he in jured par ty . 

58. T h e C o u r t r e i t e r a t e s tha t t he ru le of e x h a u s t i o n of d o m e s t i c 
r e m e d i e s re fer red to in Art ic le 35 § 1 of t he C o n v e n t i o n obliges 
app l i can t s to use first t he r e m e d i e s t h a t a r e no rma l ly ava i lab le and 
sufficient in t h e d o m e s t i c legal sys tem to enab l e t h e m to o b t a i n r ed re s s 
for t he b r e a c h e s a l leged. T h e ex i s tence of t he r e m e d i e s m u s t be 
sufficiently ce r t a in , in prac t ice as well as in theory , failing which they will 
lack t he r equ i s i t e accessibi l i ty a n d effect iveness. Ar t ic le 35 § 1 also 
r e q u i r e s t h a t t he compla in t s i n t e n d e d to be b r o u g h t s u b s e q u e n t l y before 
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t he C o u r t should have b e e n m a d e to the appropriate d o m e s t i c body, at 
least in s u b s t a n c e a n d in compl i ance wi th t he formal r e q u i r e m e n t s laid 
down in d o m e s t i c law, but not t ha t r e cou r se should be had to r e m e d i e s 
which a r e i n a d e q u a t e or ineffective (see t he Aksoy v. T u r k e y j u d g m e n t of 
18 D e c e m b e r 1996, Reports 1996-VI, pp . 2275-76, § § 5 1 - 5 2 , a n d t h e Akdivar 
and O t h e r s j u d g m e n t cited above, p . 1210, §§ 65-67) . 

59. T h e C o u r t emphas i s e s t h a t t he app l ica t ion of t he ru le of 
e x h a u s t i o n of d o m e s t i c r e m e d i e s m u s t m a k e d u e a l lowance for t he fact 
tha t it is be ing aj:)plied in t he con tex t of m a c h i n e r y for t h e p ro tec t ion of 
h u m a n r igh t s t h a t the C o n t r a c t i n g S t a t e s have a g r e e d to set up . 
Accordingly, it has recognised t h a t Art ic le 35 § 1 m u s t be appl ied with 
some d e g r e e of flexibility and wi thou t excessive formal ism. It has fu r the r 
recognised t h a t t he ru le of e x h a u s t i o n is n e i t h e r abso lu t e no r capab le of 
be ing appl ied au tomat i ca l ly ; for the p u r p o s e s of reviewing w h e t h e r it has 
been observed , it is essen t ia l to have r e g a r d to t he c i r c u m s t a n c e s of t h e 
individual case . T h i s m e a n s , in pa r t i cu l a r , t h a t t he C o u r t m u s t t ake 
rea l is t ic accoun t not only of t he ex is tence of formal r e m e d i e s in t h e legal 
sys tem of t he C o n t r a c t i n g S t a t e c o n c e r n e d but also of the g e n e r a l con tex t 
in which they o p e r a t e , as well as t he pe r sona l c i r c u m s t a n c e s of t he 
app l i can t . It m u s t t h e n e x a m i n e w h e t h e r , in all the c i r c u m s t a n c e s of the 
case , t h e app l i can t did eve ry th ing t h a t could r easonab ly be expec t ed of 
h im or h e r to exhaus t domes t i c r e m e d i e s (see the Akdivar a n d O t h e r s 
j u d g m e n t c i ted above, p . 1211, § 69, and the Aksoy j u d g m e n t c i ted above, 
p . 2276, §§ 53-54) . 

60. T h e C o u r t no tes t h a t T u r k i s h law provides a d m i n i s t r a t i v e , civil 
a n d c r imina l r e m e d i e s aga ins t illegal and c r imina l ac ts a t t r i b u t a b l e to 
t he S t a t e or its a g e n t s (see p a r a g r a p h s 36 et seq. above) . 

6 1 . W i t h respec t to an act ion in a d m i n i s t r a t i v e law u n d e r Art ic le 125 
of t he C o n s t i t u t i o n b a s e d on the a u t h o r i t i e s ' s t r ic t l iabili ty (see 
j j a r a g r a p h s 41-42 above) , t he C o u r t recal ls t h a t a C o n t r a c t i n g S ta t e ' s 
obl igat ion u n d e r Art ic les 2 and 13 of t h e Conven t i on to conduc t an 
inves t iga t ion capab l e of l e ad ing to t he ident i f ica t ion a n d p u n i s h m e n t of 
those respons ib le in cases of fatal assau l t m i g h t be r e n d e r e d il lusory if in 
respec t of c o m p l a i n t s u n d e r those Ar t ic les an appl ican t were to be 
r e q u i r e d to e x h a u s t an admin i s t r a t i ve - l aw act ion l e a d i n g only to an 
award of d a m a g e s (see t he Ya§a j u d g m e n t c i ted above, p . 2431 , § 74). 
Th i s cons ide ra t ion appl ies equa l ly u n d e r Ar t ic le 3 of t he Conven t ion to 
cases of t o r t u r e or se r ious i l l - t r e a t m e n t , w h e r e the c o m p l a i n a n t has 
cause to feel vu lne rab l e , power less and app rehens ive of t he 
r e p r e s e n t a t i v e s of t he S t a t e (see t h e Aksoy j u d g m e n t c i ted above , p . 2277, 
§ 5 6 ) . 

C o n s e q u e n t l y , t he app l i can t was not r e q u i r e d to b r ing the 
a d m i n i s t r a t i v e p roceed ings in ques t ion a n d t h e p r e l i m i n a r y object ion is 
in this respec t un founded . 
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62. As r e g a r d s a civil ac t ion for r ed res s for d a m a g e sus t a ined t h r o u g h 
il legal ac ts or p a t e n t l y unlawful conduc t on the p a r t of S t a t e a g e n t s (see 
p a r a g r a p h 44 above) , the C o u r t notes t h a t a plaint i ff in such an ac t ion 
m u s t , in add i t ion to e s t ab l i sh ing a causa l link be tween the tor t a n d the 
d a m a g e he o r s h e h a s su s t a ined , identify t h e pe r son bel ieved to have 
c o m m i t t e d t he to r t . In t he i n s t an t case , t he publ ic p rosecu to r took no 
s teps to identify w h o was p r e s e n t when Abdul la t i f i l h a n was a p p r e h e n d e d 
or w h e n his injur ies were incu r red . None of the d o c u m e n t s provided by the 
g e n d a r m e s enab led such pe r sons to be ident i f ied. T h e iden t i ty of the 
p e r p e t r a t o r s or possible wi tnesses was t he r e fo r e u n k n o w n to t h e 
app l i can t . F u r t h e r m o r e , the public p r o s e c u t o r had t a k e n no s teps to find 
any evidence conf i rming or c o n t r a d i c t i n g the account given by the 
g e n d a r m e s as to t he a l legedly acc iden ta l n a t u r e of t he injur ies . In th is 
s i tua t ion , it is not a p p a r e n t t ha t t h e r e was any basis on which Abdul la t i f 
I lhan could have p u r s u e d a civil c l a im wi th a n y r ea sonab l e p rospec t of 
success . 

63 . W i t h r e g a r d to t he c r imina l - law r e m e d i e s (see p a r a g r a p h s 36-40 
above) , t he C o u r t no tes t h a t t he M a r d i n publ ic p rosecu to r h a d been 
in formed t h a t Abdul la t i f i l han had suffered ser ious injuries w h e n he was 
a p p r e h e n d e d by the g e n d a r m e s a t his vi l lage. H e was accordingly u n d e r 
t h e duty , imposed by Art ic le 153 of t he Code of C r i m i n a l P r o c e d u r e , to 
inves t iga te w h e t h e r an offence had b e e n c o m m i t t e d . T h e C o u r t is 
sat isf ied in t he se c i r c u m s t a n c e s t h a t t h e m a t t e r was sufficiently d r a w n to 
t h e a t t e n t i o n of t he re levant d o m e s t i c au tho r i t y . Given t h a t Abdul la t i f 
i l han ' s c i r c u m s t a n c e s would have caused h im to feel vu lne rab l e , 
power less a n d a p p r e h e n s i v e of the r e p r e s e n t a t i v e s of t he S t a t e , he could 
l eg i t ima te ly have expec t ed t h a t t he necessa ry inves t iga t ion would have 
b e e n c o n d u c t e d w i t h o u t a specific, formal c o m p l a i n t from h imse l f or his 
family. T h e publ ic p rosecu to r chose , however , not to inqu i re in to t h e 
c i r c u m s t a n c e s in which those injur ies were caused . 

64. C o n s e q u e n t l y , t he C o u r t also d ismisses the G o v e r n m e n t ' s 
p r e l i m i n a r y object ions as r e g a r d s civil- and c r imina l - l aw r e m e d i e s . 

III. ALLEGED V I O L A T I O N S O F A R T I C L E 2 O F T H E C O N V E N T I O N 

65. T h e app l ican t a l leged t h a t his b r o t h e r , Abdul la t i f i l han , was 
unlawfully subjec ted to a l i f e - th rea t en ing a t t a c k by g e n d a r m e s and t h a t 
t h e a u t h o r i t i e s failed to ca r ry out an a d e q u a t e a n d effective inves t iga t ion 
in to t he a t t ack . H e a r g u e d t h a t t h e r e had been a b r e a c h of Art ic le 2 of t he 
Conven t ion , which provides : 

" 1 . Everyone's right to life shall be protected by law. No one shall be deprived of his 
life intentionally save in the execution of a sentence of a court following his conviction of 
a crime for which this penalty is provided by law. 
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2. Deprivation oflife shall not be regarded as inflicted in contravention of this Article 
when it results from the use of force which is no more than absolutely necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully-
detained; 

(c) in action lawfully taken for the purpose of C |uelling a riot or insurrection." 

66. T h e G o v e r n m e n t d i spu ted those a l l ega t ions . T h e C o m m i s s i o n 
exp res sed the major i ty opin ion t h a t Ar t ic le 2 h a d b e e n infr inged in 
respec t of t he injury inflicted on Abdu l l a t i f i l han , t he delay in s end ing 
h im to hospi ta l and the lack of an effective inves t iga t ion . A minor i ty of 
t he C o m m i s s i o n found t h a t Art ic le 2 could not be viola ted w h e r e d e a t h 
h a d not b e e n caused a n d t h e r e was , at the s a m e t ime , t he absence of t h e 
i n t e n t i o n to cause d e a t h . 

A. S u b m i s s i o n s o f t h o s e w h o a p p e a r e d b e f o r e t h e C o u r t 

/. The applicant 

67. T h e app l i can t s u b m i t t e d tha t Abdul la t i f I lhan had been unlawfully 
sub jec ted to a l i f e - th rea t en ing a t t a ck . In his view, Art ic le 2 was not 
confined to the use of l e tha l force bu t inc luded also t he use of po ten t ia l ly 
le tha l force, namely , force which could foreseeably resu l t in d e a t h . 
Art ic le 2 r e q u i r e d also t h a t such force should only be used w h e r e "no 
m o r e t h a n absolu te ly necessa ry" for t he a t t a i n m e n t of one of the a ims 
l is ted in p a r a g r a p h 2 of Art ic le 2. In this case , Abdul la t i f I l han was 
b e a t e n on the head a t least once wi th a rifle b u t t , in a de l i be r a t e assaul t 
ca r r i ed out wi th cons ide rab le force. Such a blow to the head , which is a 
vu lne rab le p a r t of the body, was a foreseeably l i f e - th rea ten ing assaul t 
and showed a reckless d i s r e g a r d for the life of t he v ic t im. T h e r e was no 
jus t i f i ca t ion however for any use of force as Abdul la t i f i l h a n did not resist 
a r r e s t . 

68. As the Conven t i on conce rned the civil l iabili ty of S t a t e s and not the 
c r imina l l iabili ty of t he individual p e r p e t r a t o r , t he issue of t he mens rea of 
the p e r p e t r a t o r was i r r e l evan t . T h e lack of p r o m p t medica l t r e a t m e n t was 
an a g g r a v a t i n g c i r c u m s t a n c e in this case . 

69. T h e appl ican t s u b m i t t e d t h a t t he r e s p o n d e n t S t a t e had also failed 
in its ob l iga t ion u n d e r Ar t ic le 2 to p ro t ec t his b r o t h e r t h r o u g h the 
c r imina l - law f ramework a n d the effective e n f o r c e m e n t of its sanc t ions . 
T h e cases previously e x a m i n e d before t he Conven t i on o r g a n s showed 
t h a t t he a t t i t u d e a n d conduc t of t he secur i ty forces and public 
p rosecu to r s in sou th -eas t T u r k e y in and a r o u n d 1993 r e s u l t e d from the 
fai lure of t he S t a t e to pe r fo rm its d u t y of p r e v e n t i n g a n d supp re s s ing 
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offences aga ins t the pe r son . H e rel ied on the j u d g m e n t s de l ivered on 
28 M a r c h 2000 in t he cases of Mahmut Kaya v. Turkey a n d Kilic v. Turkey 
(no. 22535/93 , E C H R 2000-III, and no. 22492/93 , E C H R 2000-III) . 

70. F u r t h e r , t he app l ican t c l a imed t h a t the a u t h o r i t i e s had failed to 
fulfil t he i r obl iga t ion u n d e r Art ic le 2 to ca r ry out an inves t iga t ion in to 
t he po ten t i a l ly l e tha l use of force. H e re fe r red to t h e C o m m i s s i o n ' s 
findings t h a t t he publ ic p rosecu to r was a w a r e t h a t Abdul la t i f i l h a n h a d 
suffered injuries a t t h e t i m e of his a p p r e h e n s i o n by the g e n d a r m e s bu t 
re l ied wholly on the d o c u m e n t s s u b m i t t e d by the g e n d a r m e s in r e a c h i n g 
the conclus ion t h a t t hey r e s u l t e d from an acc iden t . His decis ion not to 
p ro secu t e was largely a formal exerc ise t a k e n w i t h o u t any effort to 
ob t a in i n fo rma t ion from Abdul la t i f I lhan or I b r a h i m K a r a h a n as to w h a t 
had occu r red . 

2. The Government 

71. T h e G o v e r n m e n t c o n t e n d e d t h a t t h e r e could be no viola t ion of 
Art ic le 2 since t he a l leged vic t im, Abdul la t i f I lhan , was still alive. T h e y 
d i spu t ed t h a t his condi t ion could be descr ibed as cr i t ical . Nor was he in a 
c o m a or n e a r to d e a t h , as the medica l r epo r t s ind ica ted tha t he could still 
ta lk and h e a r people . His condi t ion had b e e n e x a g g e r a t e d in the t e s t i m o n y 
of i b r a h i m K a r a h a n . T h e r e had been no e l e m e n t of negl igence or 
overs ight in t he way in which Abdul la t i f I lhan was t r e a t e d by t h e 
g e n d a r m e s or hospi ta l staff. In any event , Abdul la t i f I lhan had not 
s u b s t a n t i a t e d t h a t he had been i l l - t rea ted by the g e n d a r m e s . 

72. As Art ic le 2 did not come in to play in th is case , the obl iga t ion of the 
c o m p e t e n t a u t h o r i t i e s to conduct an effective inves t iga t ion could not be 
e x a m i n e d in this con tex t . 

B. T h e C o u r t ' s a s s e s s m e n t 

/. Concerning the injuries inflicted on Abdullatif Ilhan 

73. Art ic le 2, which sa feguards the r ight to life and sets ou t t h e 
c i r c u m s t a n c e s w h e n depr iva t ion of life m a y be jus t i f ied , r a n k s as one of 
the mos t f u n d a m e n t a l provisions in t he C o n v e n t i o n , to which no 
d e r o g a t i o n is p e r m i t t e d . T o g e t h e r wi th Art ic le 3, it also ensh r ine s one of 
the basic va lues of t h e d e m o c r a t i c societ ies m a k i n g u p the Counci l of 
E u r o p e . T h e c i r c u m s t a n c e s in which depr iva t ion of life m a y be jus t i f ied 
m u s t t he re fo re be s t r ic t ly c o n s t r u e d . T h e object a n d pu rpose of t he 
Conven t i on as a n i n s t r u m e n t for t h e p ro t ec t i on of individual h u m a n 
beings also r e q u i r e s t h a t Art ic le 2 be i n t e r p r e t e d and appl ied so as to 
m a k e its sa feguards prac t ica l a n d effective (see t he M c C a n n a n d O t h e r s 
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v. t he U n i t e d K i n g d o m j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A no. 324, 
pp. 45-46, §§ 146-47). 

74. T h e tex t of Art ic le 2, r ead as a whole , d e m o n s t r a t e s t h a t it covers 
not only in t en t iona l kill ing bu t also t he s i t ua t ions w h e r e it is p e r m i t t e d 
to "use force" which may resu l t , as a n u n i n t e n d e d o u t c o m e , in t he 
depr iva t ion of life. T h e d e l i b e r a t e or i n t e n d e d use of l e tha l force is only 
one factor , however , to be t a k e n in to accoun t in assess ing its necessi ty. 
Any use of force m u s t be n o m o r e t h a n "abso lu te ly neces sa ry" for t he 
a c h i e v e m e n t of one or more of t he pu rposes set out in s u b - p a r a g r a p h s 
(a) to (c). Th i s t e r m ind ica tes t h a t a s t r i c t e r and m o r e compe l l i ng test 
of necess i ty m u s t be employed from t h a t n o r m a l l y appl icable when 
d e t e r m i n i n g w h e t h e r S t a t e ac t ion is "necessa ry in a d e m o c r a t i c society" 
u n d e r p a r a g r a p h s 2 of Ar t ic les 8 to 11 of t he C o n v e n t i o n . C o n s e q u e n t l y , 
t he force used m u s t be s t r ic t ly p r o p o r t i o n a t e to the a c h i e v e m e n t of t he 
p e r m i t t e d a ims (see the M c C a n n and O t h e r s j u d g m e n t c i ted above, 
p. 46, §§ 148-49). 

75. T h e C o u r t recal ls t h a t in t h e p r e s e n t case t he force used aga ins t 
Abdii l la t i f I lhan was not in t he event l e tha l . T h i s does not exc lude a n 
e x a m i n a t i o n of t he app l i can t ' s c o m p l a i n t s u n d e r Art ic le 2. It m a y be 
observed t h a t in t h r e e previous cases t he C o u r t has e x a m i n e d compla in t s 
u n d e r this provision w h e r e t h e a l leged vict im h a d not died as a resul t of 
the i m p u g n e d conduc t . 

In O s m a n v. t h e U n i t e d K i n g d o m ( judgmen t of 28 O c t o b e r 1998, 
Reports 1998-VTII, pp . 3159-63, §§ 115-22), the app l i can t , A h m e t O s m a n , 
had been shot a n d ser iously in jured w h e n a m a n fired a s h o t g u n at close 
r a n g e a t h im a n d his fa ther . His f a the r had died. T h e C o u r t concluded 
on t h e facts of t h a t case t h a t t he U n i t e d K i n g d o m a u t h o r i t i e s had not 
failed in any posit ive obl iga t ion u n d e r Art ic le 2 to provide p ro tec t ion of 
the i r r ight to life w i th in t he m e a n i n g of the first s en t ence of Art ic le 2. In 
the Ya§a case ( j udgmen t ci ted above, pp . 2436-41, §§ 92-108) , the 
app l ican t was shot in the s t r ee t by an u n k n o w n g u n m a n , receiving 
e ight bul le t wounds bu t surviving. T h e C o u r t , f inding t h a t the 
a u t h o r i t i e s had not failed to p ro tec t the app l i can t ' s life, held 
none the l e s s t h a t they had failed to comply wi th the p rocedu ra l 
ob l iga t ion u n d e r Ar t ic le 2 to conduc t an effective inves t iga t ion in to the 
a t t ack . In L.C.B. v. the U n i t e d K i n g d o m ( judgmen t of 9 J u n e 1998, 
Reports 1998-III, pp . 1403-04, §§ 36-41), w h e r e t he app l i can t , who 
suffered from l e u k a e m i a , was t he d a u g h t e r of a soldier who h a d been 
on C h r i s t m a s Is land d u r i n g the U n i t e d K i n g d o m ' s nuc l ea r t e s t s , the 
C o u r t no t ed t h a t it was not sugges t ed t h a t t he S t a t e had in ten t iona l ly 
sought to depr ive h e r of he r life bu t e x a m i n e d u n d e r Art ic le 2 w h e t h e r 
the S t a t e had done all t h a t could have b e e n r e q u i r e d of it to p r even t the 
app l i can t ' s life from be ing avoidably pu t at risk. It found t h a t t he S t a t e 
had not failed in th is r e g a r d . 
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76. T h e C o u r t observes t h a t t h e s e t h r e e cases c o n c e r n e d the posit ive 
obl iga t ion on the S t a t e to p ro tec t the life of t he individual from t h i r d 
pa r t i e s or from the risk of il lness u n d e r the first s e n t e n c e of Art ic le 2 § 1. 
It cons iders , however , t h a t it is only in excep t iona l c i r c u m s t a n c e s t h a t 
physical i l l - t r e a t m e n t by S t a t e officials which does not r e su l t in d e a t h 
m a y disclose a b r e a c h of Art ic le 2 of t he Conven t i on . It is cor rec t t h a t t he 
c r imina l responsibi l i ty of those conce rned in t he use of force is not in issue 
in t he p roceed ings u n d e r t he C o n v e n t i o n (see t he M c C a n n and O t h e r s 
j u d g m e n t ci ted above, p . 5 1 , § 173). N o n e t h e l e s s , t he d e g r e e and type of 
force used and the unequ ivoca l i n t e n t i o n or a im beh ind the use of force 
may , a m o n g o t h e r factors , be re levant in assess ing w h e t h e r in a 
p a r t i c u l a r case t he S t a t e a g e n t s ' ac t ions in infl icting injury shor t of d e a t h 
m u s t be r e g a r d e d as i ncompa t ib l e with the object and pu rpose of Art ic le 2 
of t he Conven t i on . In a lmos t all cases w h e r e a pe r son is a s sau l t ed or ill-
t r e a t e d by the police or soldiers , the i r c o m p l a i n t s will fall to be e x a m i n e d 
r a t h e r u n d e r Art ic le 3 of t he Conven t ion . 

77. T h e C o u r t recal ls t ha t Abdii l la t i f I lhan suffered b ra in d a m a g e 
following at least one blow to the head wi th a rifle b u t t inflicted by 
g e n d a r m e s who had been o r d e r e d to a p p r e h e n d him d u r i n g an 
o p e r a t i o n a n d who kicked and bea t h im w h e n they found h im hid ing in 
some b u s h e s . Two c o n t e m p o r a n e o u s medica l r e p o r t s ident if ied the h e a d 
injury as be ing of a l i f e - th rea t en ing c h a r a c t e r . Th i s has left h im wi th a 
l o n g - t e r m loss of funct ion. T h e se r iousness of his injury is the re fore not 
in doubt . 

However , t he C o u r t is not p e r s u a d e d in the c i r c u m s t a n c e s of this case 
t h a t t he use of force appl ied by the g e n d a r m e s w h e n they a p p r e h e n d e d 
Abdii l la t i f I lhan was of such a n a t u r e or d e g r e e as to b r e a c h Ar t ic le 2 of 
t h e C o n v e n t i o n . Nor does any s e p a r a t e issue ar ise in th is con tex t 
conce rn ing the a l leged lack of p r o m p t medica l t r e a t m e n t for his in jur ies . 
It will, however , e x a m i n e t he se aspec t s fu r the r u n d e r Art ic le 3 of t he 
Conven t i on below. 

78. It follows t h a t t h e r e has b e e n no viola t ion of Art ic le 2 of t he 
C o n v e n t i o n conce rn ing the infliction of injuries on A b d i i l l a t i f i l h a n . 

2. Concerning the positive and procedural obligations under Article 2 of the 
Convention 

79. In t he l ight of its finding above a n d hav ing r e g a r d to the facts of 
th is case , which differ from the cases of kill ings by u n k n o w n p e r p e t r a t o r s 
c i ted by t h e app l ican t (see Mahmut Kaya and Kihg c i ted above) , t he C o u r t 
finds it u n n e c e s s a r y to e x a m i n e the a l l ega t ions u n d e r Art ic le 2 of t he 
C o n v e n t i o n t h a t t h e r e was a fa i lure on t he p a r t of t he au tho r i t i e s to 
p ro t ec t Abdii l la t i f I lhan ' s r ight to life or to conduc t an effective 
inves t iga t ion in to t he use of force. 
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IV. ALLEGED V I O L A T I O N S O F ARTICLE 3 O F T H E C O N V E N T I O N 

80. T h e app l ican t compla ined t h a t Abdii l la t i f i l han was subjec ted to 

t o r t u r e and i n h u m a n a n d d e g r a d i n g t r e a t m e n t , and t h a t t h e r e was n o 

a d e q u a t e or effective inves t iga t ion of this i l l - t r e a t m e n t . H e invoked 

Art ic le 3 of t he C o n v e n t i o n which provides : 

"No one shall be subjected to torture or to inhuman or degrading treatment or 

punishment." 

A. T h e s u b m i s s i o n s o f the p a r t i e s 

8 1 . T h e app l ican t , a g r e e i n g wi th t he u n a n i m o u s opin ion of t he 

C o m m i s s i o n , s u b m i t t e d t h a t Abdii l la t i f I l han was sub jec ted to t r e a t m e n t 

in violat ion of Art ic le 3. H e r e fe r r ed bo th to the severi ty of t he injuries 

caused to Abdii l la t i f I lhan by be ing b e a t e n wi th r i ñe b u t t s a n d kicked 

a n d to the fai lure to b r i n g h i m p r o m p t l y to t he hosp i ta l de sp i t e his 

obvious injuries . 

82. T h e appl ican t also a r g u e d , r e fe r r ing to t he C o u r t ' s j u d g m e n t of 

28 O c t o b e r 1998 in t he case of Assenov a n d O t h e r s v. Bu lga r i a (Reports 

1998-VIII, p . 3290, §§ 102-03), t h a t the a u t h o r i t i e s failed to conduc t any 

effective or a d e q u a t e inves t iga t ion in to t he i l l - t r e a tmen t to which his 

b r o t h e r was subjec ted . Th i s disclosed a s e p a r a t e b r e a c h of Art ic le 3, as 

found by a major i ty of t he C o m m i s s i o n in its r e p o r t . 

83 . T h e G o v e r n m e n t s u b m i t t e d t h a t t he app l i can t ' s c o m p l a i n t s were 

wholly un founded . Abdii l la t i f I l han ' s injuries were caused by his acc iden ta l 

fall while t ry ing to run away from t h e secur i ty forces. T h e r e was no fai lure 

on the p a r t of t he publ ic p rosecu to r in inves t iga t ing the inc ident . If 

Abdii l la t i f I lhan had had any compla in t , he could have b r o u g h t it to the 

a t t e n t i o n of the public p r o s e c u t o r or t h e M a r d i n J u s t i c e of the Peace 

C o u r t . H e had not done so, however . 

B. T h e C o u r t ' s a s s e s s m e n t 

/. Concerning the alleged ill-treatment 

84. T h e C o u r t recal ls t h a t i l l - t r e a tmen t m u s t a t t a i n a m i n i m u m level 

of severi ty if it is to fall w i th in t he scope of Ar t ic le 3. T h e a s s e s s m e n t of 

th is m i n i m u m is re la t ive : it d e p e n d s on all t he c i r c u m s t a n c e s of t h e case, 

such as the d u r a t i o n of t he t r e a t m e n t , its physical a n d / o r m e n t a l effects 

and , in some cases , t he sex, age a n d s t a t e of h e a l t h of the v ic t im (see, 

a m o n g o t h e r a u t h o r i t i e s , t h e T e k i n v. T u r k e y j u d g m e n t of 9 J u n e 1998, 

Reports 1998-IV, p. 1517, § 5 2 ) . 
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85. F u r t h e r , in d e t e r m i n i n g w h e t h e r a p a r t i c u l a r form of i l l - t r e a t m e n t 
should be qual if ied as t o r t u r e , cons ide ra t ion mus t be given to t he 
d i s t inc t ion , e m b o d i e d in Art ic le 3, b e t w e e n this not ion and t h a t of 
i n h u m a n or d e g r a d i n g t r e a t m e n t . As no t ed in previous cases , it a p p e a r s 
t h a t it was t h e i n t en t ion tha t t he C o n v e n t i o n should , by m e a n s of this 
d i s t inc t ion , a t t a c h a special s t i g m a to de l i be r a t e i n h u m a n t r e a t m e n t 
caus ing very ser ious a n d cruel suffering (see t he I r e l and v. t he U n i t e d 
K i n g d o m j u d g m e n t of 18 J a n u a r y 1978, Ser ies A no. 25, pp. 66-67, § 167). 
In add i t ion to t he sever i ty of t he t r e a t m e n t , t h e r e is a purpos ive e l e m e n t , 
as recognised in the U n i t e d Na t ions Conven t i on aga ins t T o r t u r e and 
O t h e r C r u e l , I n h u m a n or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t , which 
c a m e in to force on 26 J u n e 1987, which defines t o r t u r e in t e r m s of the 
in t en t iona l infliction of severe pa in or suffer ing wi th t he a im , inter alia, of 
ob t a in ing in format ion , inflicting p u n i s h m e n t or i n t i m i d a t i n g (Article 1 of 
t he U n i t e d Na t ions C o n v e n t i o n ) . 

86. T h e C o u r t has accep ted t he f indings of the C o m m i s s i o n 
conce rn ing the injuries inflicted upon Abdii l la t i f i l han , name ly , t h a t he 
was kicked and b e a t e n and s t ruck at least once on the head wi th a C 3 
rifle. Th i s r e s u l t e d in severe b ru i s ing a n d two injuries to t he head , which 
caused b r a in d a m a g e and long - t e rm i m p a i r m e n t of function. 
N o t w i t h s t a n d i n g the visible injur ies to his h e a d and the evident 
difficulties which Abdii l la t i f I lhan had in wa lk ing and ta lk ing , t h e r e was a 
de lay of some thir ty-six hours in b r ing ing h im to a hospi ta l . 

87. H a v i n g r e g a r d to t he sever i ty of the i l l - t r e a t m e n t suffered by 
Abdii l la t i f I lhan a n d the s u r r o u n d i n g c i r c u m s t a n c e s , inc lud ing the 
signif icant lapse in t i m e before he received p r o p e r medica l a t t e n t i o n , t he 
C o u r t finds t h a t he was a vict im of very ser ious a n d cruel suffer ing t h a t 
m a y be c h a r a c t e r i s e d as t o r t u r e (see also Selmouni v. France [ G C ] , 
no. 25803/94, §§ 96-105, E C H R 1999-V). 

88. T h e C o u r t conc ludes t h a t t h e r e has b e e n a b r e a c h of Art ic le 3 of 
t he Conven t ion in th is r e g a r d . 

2. Concerning the alleged lack of an effective investigation 

89. In the Assenov and O t h e r s j u d g m e n t , c i ted above, t h e C o u r t m a d e 
a f inding of a p rocedu ra l b r e a c h of Art ic le 3 d u e to t he i n a d e q u a t e 
inves t iga t ion m a d e by t h e a u t h o r i t i e s in to t he app l i can t ' s compla in t s 
t h a t he h a d been severely i l l - t rea ted by the police. It had r e g a r d , in do ing 
so, to the i m p o r t a n c e of e n s u r i n g t h a t t he f u n d a m e n t a l p roh ib i t ion 
aga ins t t o r t u r e and i n h u m a n and d e g r a d i n g t r e a t m e n t a n d p u n i s h m e n t 
be effectively secu red in t he d o m e s t i c sys t em. 

90. However , in t h a t case , t he C o u r t had b e e n u n a b l e to r e a c h any 
conclusion as to w h e t h e r t he app l i can t ' s injur ies had in fact been caused 
by the police as he a l leged. T h e inabil i ty to m a k e any conclusive findings of 
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fact in tha t r e g a r d der ived at least in p a r t from the fai lure of t h e 
a u t h o r i t i e s to reac t effectively to those c o m p l a i n t s a t t he r e l evan t t ime 
(see aho Labita v. Italy [ G C ] , no. 26772/95 , § 131, E G H R 2000-IV). 

9 1 . P r o c e d u r a l obl iga t ions have b e e n impl ied in va ry ing con tex t s 
u n d e r t he C o n v e n t i o n , w h e r e th is has b e e n perce ived as necessa ry to 
en su re t h a t the r igh ts g u a r a n t e e d u n d e r t he Conven t i on a re not 
t heo re t i ca l or i l lusory bu t p rac t i ca l a n d effective. T h e obl iga t ion to 
provide an effective inves t iga t ion in to t he d e a t h c a u s e d by, inter alios, 
the secur i ty forces of t he S t a t e was for this r e a s o n impl ied u n d e r 
Art ic le 2 which g u a r a n t e e s t he r igh t to life (see the M c C a n n and 
O t h e r s j u d g m e n t c i ted above, pp . 47-49, §§ 157-64). T h i s provision 
does , however , include the r e q u i r e m e n t t h a t t he r ight to life be 
" p r o t e c t e d by law". It m a y also conce rn s i t ua t ions w h e r e t he ini t ia t ive 
mus t rest on the S t a t e for t he p rac t ica l r ea son t h a t t h e v ic t im is 
deceased a n d the c i r c u m s t a n c e s of t he d e a t h m a y be largely confined 
wi th in t he knowledge of S t a t e officials. 

92. Art ic le 3, however , is p h r a s e d in subs t an t ive t e r m s . F u r t h e r m o r e , 
a l t h o u g h the v ic t im of a n a l leged b r e a c h of this provision m a y be in a 
vu lne rab le posi t ion, the p rac t ica l ex igencies of t he s i t ua t ion will often 
differ from cases of use of l e tha l force or suspicious d e a t h s . T h e C o u r t 
cons iders t h a t t he r e q u i r e m e n t u n d e r Ar t ic le 13 of t h e C o n v e n t i o n t h a t a 
pe r son wi th a n a r g u a b l e c la im of a viola t ion of Art ic le 3 be provided wi th 
an effective r e m e d y will genera l ly provide bo th r ed res s to t he app l ican t 
and the necessa ry p r o c e d u r a l s a f egua rds aga ins t abuses by S t a t e officials. 
T h e C o u r t ' s case- law es tab l i shes t h a t t he not ion of effective r e m e d y in this 
con tex t inc ludes t he d u t y to ca r ry out a t h o r o u g h a n d effective 
inves t iga t ion capab le of l ead ing to t he ident i f ica t ion a n d p u n i s h m e n t of 
those respons ib le for any i l l - t r e a t m e n t a n d p e r m i t t i n g effective access for 
t h e c o m p l a i n a n t to t he inves t iga tory p r o c e d u r e (see t he Aksoy j u d g m e n t 
ci ted above, p . 2287, § 98). W h e t h e r it is a p p r o p r i a t e or necessa ry to find a 
p r o c e d u r a l b r e a c h of Art ic le 3 will t he re fo re d e p e n d on the c i r c u m s t a n c e s 
of t he p a r t i c u l a r case . 

93 . In t h e p r e s e n t case , t he C o u r t has found t h a t the app l ican t has 
suffered t o r t u r e a t t he h a n d s of t he secur i ty forces. H i s compla in t s 
conce rn ing the lack of any effective inves t iga t ion by the a u t h o r i t i e s into 
t he cause of his injur ies fall to be dea l t wi th u n d e r Art ic le 13 of the 
Conven t ion . 

V. A L L E G E D V I O L A T I O N O F ARTICLE 13 O F T H E C O N V E N T I O N 

94. T h e app l i can t c o m p l a i n e d t h a t no effective r e m e d y had been 
provided as r e q u i r e d by Art ic le 13 of t he Conven t ion , which provides : 
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"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

95. T h e appl ican t s u b m i t t e d , relying on the C o m m i s s i o n ' s r epo r t , t h a t 
the f u n d a m e n t a l flaws in t he inves t iga t ion in to his b r o t h e r ' s injuries gave 
rise to a violat ion of Art ic le 13. T h e public p rosecu to r re l ied exclusively 
and uncjuest ioningly on the unsa t i s fac tory and confl ict ing d o c u m e n t s a n d 
in fo rma t ion s u b m i t t e d by t h e g e n d a r m e s , w i thou t s eek ing to in te rv iew 
Abdii l la t i f I lhan , i b r a h i m K a r a h a n or any g e n d a r m e who m i g h t have 
wi tnessed the i r a p p r e h e n s i o n . H e did not t ake any s teps to discover the 
cause or e x t e n t of Abdii l la t i f I lhan ' s injuries by q u e s t i o n i n g t he doc to r s 
who e x a m i n e d h im. As to t he medica l r epor t by D r Aydogan , it was brief, 
failed to s t a t e t h e cause of the injuries and covered the m i n o r injuries 
suffered by Abdii l la t i f i l han . 

96. T h e G o v e r n m e n t c o n t e n d e d t h a t t h e r e h a d been no i n ad eq u ac i e s 
in t he d o m e s t i c inves t iga t ion a n d tha t Abdii l la t i f i l han had failed to lodge 
any compla in t wi th t he publ ic p rosecu to r or t he M a r d i n J u s t i c e of the 
Peace C o u r t abou t any al leged i l l - t r ea tmen t . 

97. T h e C o u r t r e i t e r a t e s t h a t Art ic le 13 of t he C o n v e n t i o n 
g u a r a n t e e s t he avai labi l i ty at t he na t iona l level of a r e m e d y to enforce 
t he subs t ance of t he Conven t i on r igh ts and f reedoms in w h a t e v e r form 
they m i g h t h a p p e n to be secu red in t he d o m e s t i c legal o rde r . T h e effect 
of Art ic le 13 is t h u s to r e q u i r e t he provision of a domes t i c r e m e d y to 
deal wi th t he subs t ance of an " a r g u a b l e c o m p l a i n t " u n d e r the 
Conven t i on a n d to g ran t a p p r o p r i a t e relief, a l t h o u g h C o n t r a c t i n g 
S t a t e s a r e afforded some d iscre t ion as to t he m a n n e r in which they 
conform to the i r Conven t i on obl iga t ions u n d e r this provision. T h e 
scope of t he obl iga t ion u n d e r Art ic le 13 var ies d e p e n d i n g on the n a t u r e 
of the app l i can t ' s compla in t u n d e r the Conven t i on . Neve r the l e s s , t he 
r e m e d y r e q u i r e d by Ar t ic le 13 m u s t be "effective" in prac t ice as well as 
in law, in p a r t i c u l a r in the sense tha t its exerc ise m u s t not be 
unjust if iably h i n d e r e d by the acts or omiss ions of t he a u t h o r i t i e s of t he 
r e s p o n d e n t S t a t e (see the Aksoy j u d g m e n t ci ted above, p . 2286, § 95; t he 
Aydin v. T u r k e y j u d g m e n t of 25 S e p t e m b e r 1997, Reports 1997-VI, 
pp . 1895-96, § 103; a n d the Kaya v. T u r k e y j u d g m e n t of 19 F e b r u a r y 
1998, Reports 1998-1, pp . 329-30, §' 106). 

W h e r e an individual has an a r g u a b l e c la im t h a t he has been t o r t u r e d or 
sub jec ted to ser ious i l l - t r e a t m e n t by the S t a t e , t he not ion of "effective 
r e m e d y " en ta i l s , in add i t ion to the p a y m e n t of c o m p e n s a t i o n w h e r e 
a p p r o p r i a t e , a t h o r o u g h and effective inves t iga t ion capab le of l ead ing to 
t h e ident i f ica t ion a n d p u n i s h m e n t of those responsib le a n d inc lud ing 
effective access for t he c o m p l a i n a n t to t he inves t iga t ion p r o c e d u r e (see 
t he T e k i n j u d g m e n t c i ted above, p . 1520, § 66) . 
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98. O n the basis of t he evidence a d d u c e d in the p r e s e n t case , the C o u r t 
has found tha t the r e s p o n d e n t S t a t e is respons ib le u n d e r Ar t ic le 3 for ill-
t r e a t m e n t of the app l ican t a m o u n t i n g to t o r t u r e . T h e app l ican t ' s 
c o m p l a i n t s in th is r ega rd a r e the re fo re " a r g u a b l e " for t he p u rp o s e s of 
Art ic le 13 (see the Boyle a n d Rice v. t he U n i t e d K i n g d o m j u d g m e n t of 
27 Apri l 1988, Ser ies A no. 131, p . 23, § 52, and the Kaya and Ya§a 
j u d g m e n t s c i ted above, pp. 330-31, § 107, and p . 2442, § 113, respect ively) . 

99. T h e a u t h o r i t i e s t hus h a d an obl iga t ion to car ry out an effective 
inves t iga t ion in to t h e c i r c u m s t a n c e s in which Abdul la t i f i l h a n sus t a ined 
his in jur ies . 

100. T h e publ ic p rosecu to r was aware tha t Abdu l l a t i f i l han h a d 
suffered injur ies which h a d r e q u i r e d hospi ta l i sa t ion . T h e l i f e - th rea ten ing 
n a t u r e of these injuries was also a p p a r e n t f rom the medica l r e p o r t issued 
by D r Aydogan. T h e incident r epo r t and the s t a t e m e n t s which were t a k e n 
by the g e n d a r m e s al leged t h a t Abdul la t i f i l han ' s injuries were sus t a ined 
w h e n he fell, t ry ing to r u n away. T h e r e w e r e , however , a n u m b e r of 
f ea tu re s abou t these d o c u m e n t s which should have a l e r t e d t he 
p r o s e c u t o r to t he n e e d to inves t iga te fu r the r , bes ides t he m e r e fact tha t 
such ser ious injur ies were caused on a p p r e h e n s i o n by t h e secur i ty forces. 
T h e s e inc luded the lapse of t i m e b e t w e e n the m o m e n t Abdul la t i f i l han 
h a d s u s t a i n e d his injur ies a n d his admiss ion to M a r d i n S t a t e Hosp i ta l , 
and the a p p e a r a n c e of Abdul la t i f i l han ' s s i g n a t u r e on t he inc ident repor t 
w h e r e a s his s t a t e m e n t of 27 D e c e m b e r 1992 bore a t h u m b p r i n t and the 
e x p l a n a t i o n t h a t he could not sign. It was also a p p a r e n t t h a t t h e incident 
r e p o r t gave an unre l i ab le accoun t . It s t a t e d t h a t i b r a h i m K a r a h a n had 
failed to s top at t he g e n d a r m e s ' w a r n i n g . However , t he publ ic p rosecu to r 
did not b r ing this cha rge aga ins t h im as well as Abdul la t i f i l h a n as §e re f 
C a k m a k had orally in formed h im t h a t in fact i b r a h i m K a r a h a n had not 
t r i ed to r u n away. A fu r the r significant inconsis tency was disclosed by the 
inc ident r e p o r t ' s failure to m e n t i o n t h a t i b r a h i m K a r a h a n h a d been 
in jured on a p p r e h e n s i o n . §e re f Q a k m a k ' s w r i t t e n re fe r ra l to hospi ta l 
s t a t e d t h a t i b r a h i m K a r a h a n h a d also fallen and h u r t h imse l f when 
be ing a p p r e h e n d e d , as had his w r i t t e n r e p o r t to the public p r o s e c u t o r of 
27 D e c e m b e r 1992. T h e l a t t e r d o c u m e n t had also m a d e the c la im, not 
r eco rded in the al legedly c o n t e m p o r a n e o u s inc ident r epo r t , t h a t both 
m e n h a d physically res i s ted the g e n d a r m e s a n d t h a t it was while push ing 
m e m b e r s of the secur i ty forces t h a t they fell from the rocks. I ndeed , each 
vers ion of the inc ident p r o d u c e d by the g e n d a r m e s differed in significant 
de ta i l s . 

101. N o t w i t h s t a n d i n g these t roub l ing e l e m e n t s , the publ ic p rosecu to r 
took no i n d e p e n d e n t inves t iga t ive s t ep . H e did not seek to h e a r Abdul la t i f 
i l h a n ' s or i b r a h i m K a r a h a n ' s vers ion of even t s , nor did he ob ta in 
clar i f icat ion from the re levant doc tors abou t t he e x t e n t a n d n a t u r e of t he 
injur ies . H e also did not seek any eyewi tness evidence as to how the 
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al leged acc ident took p lace , bu t re l ied on the ora l e x p l a n a t i o n s of §e re f 
C a k m a k a n d the inc ident r epo r t which h a d b e e n s igned by §e re f 
C a k m a k , A h m e t Kur t a n d Se l im Uz who, before t h e C o m m i s s i o n 
d e l e g a t e s , we re t h e m s e l v e s u n a b l e to s t a t e t h a t they had seen Abdii l la t i f 
I lhan fall. 

102. F u r t h e r m o r e , the medica l r epo r t issued by D r Aydogan upon 
Abdii l la t i f i l h a n ' s ar r iva l in t he e m e r g e n c y ward was deficient in t h a t it 
m a d e no re fe rence to t he cause of t he injuries as exp la ined by the vict im 
and did not refer to t he o t h e r injuries and m a r k s on his body. T h e C o u r t is 
not p e r s u a d e d t h a t this is sat isfactori ly exp la ined by the perce ived need 
for u r g e n t re fe r ra l to specialist care in Diya rbak i r . In any event , it 
h igh l igh t s the i m p o r t a n c e of a n a d e q u a t e follow-up by the public 
p rosecu to r in a s c e r t a i n i n g the cause and e x t e n t of Abdi i l la t i f I lhan ' s 
in jur ies . 

103. For t he se r easons , no effective c r imina l inves t iga t ion can be 
cons ide red to have b e e n c o n d u c t e d in acco rdance wi th Ar t ic le 13. T h e 
C o u r t finds, the re fo re , t h a t no effective r e m e d y has b e e n provided in 
respect of Abdii l la t i f I lhan ' s injur ies , and t h e r e b y access to any o t h e r 
avai lable r e m e d i e s , inc luding a claim for c o m p e n s a t i o n , has also been 
den ied . 

C o n s e q u e n t l y , t h e r e has b e e n a viola t ion of Ar t ic le 13 of the 
Conven t ion . 

VI. ALLEGED P R A C T I C E BY T H E A U T H O R I T I E S O F I N F R I N G I N G 
ARTICLES 2, 3 AND 13 O F T H E C O N V E N T I O N 

104. T h e app l ican t m a i n t a i n e d t h a t t h e r e exis ted in T u r k e y a n 
officially t o l e r a t ed prac t ice of i n a d e q u a t e a n d ineffective inves t iga t ions 
in to unlawful a t t a c k s , kil l ings a n d ser ious i l l - t r e a t m e n t , in violat ion of 
Ar t ic les 2, 3 a n d 13 of t he Conven t ion . H e re fe r red to o t h e r cases 
conce rn ing events in sou th -eas t T u r k e y in which the C o m m i s s i o n and the 
C o u r t had also found b r e a c h e s of these provis ions. 

105. H a v i n g r e g a r d to its f indings u n d e r Ar t ic les 2, 3 a n d 13 above, t he 
C o u r t does not find it necessa ry to d e t e r m i n e w h e t h e r t he failings 
ident if ied in this case a r e p a r t of a prac t ice a d o p t e d by the au tho r i t i e s . 

VII. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

106. Ar t ic le 41 of t he Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only-
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 
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A. P e c u n i a r y d a m a g e 

107. T h e appl ican t s u b m i t t e d t h a t as a resu l t of his injuries 
Abdul la t i f i l han had , to d a t e , i n c u r r e d medica l expenses of 8,000,000,000 
T u r k i s h l iras ( T R L ) , assessed at 1999 values . H e also c l a imed fu ture 
medica l e x p e n s e s , on t h e basis of medica l advice, to ta l l ing 
T R L 7,000,000,000. This r e p r e s e n t e d 9,708.94 and 8,495.33 pounds 
s te r l ing (GBP) respect ively. 

T h e app l ican t also s u b m i t t e d t h a t pr ior to t he incident in issue 
Abdul la t i f I lhan h a d b e e n a f a r m e r who h a d owned s h e e p , goa t s and 
vines . D u e to his in jur ies , he had h a d to leave his vi l lage, sell off his 
livestock quickly to pay for his medica l expenses and was r e n d e r e d 
p e r m a n e n t l y u n a b l e to r e s u m e his previous occupa t ion . T a k i n g into 
account t h a t he was aged 36 a t t he t i m e of t h e inc ident a n d t h e average 
m a l e life expec t ancy in T u r k e y , a n d t h a t as a f a r m e r he e a r n e d G B P 339.81 
( T R L 280,000,000) ' pe r m o n t h a t 1999 va lues , he c la imed , for loss of 
e a rn ings , t h e capi ta l i sed s u m of G B P 70,952.32. 

His overal l c la im for p e c u n i a r y d a m a g e to ta l led G B P 89,156.59. 
108. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e r e was no violat ion to be 

c o m p e n s a t e d . Any j u s t sa t is fact ion should not exceed r ea sonab l e l imits 
or lead to unjus t e n r i c h m e n t . 

109. T h e C o u r t observes t h a t t h e r e is a d i rec t causa l link b e t w e e n the 
injuries which it has found w e r e inflicted on Abdul la t i f i l h a n in b r e a c h of 
Art ic le 3 and t h e pas t medica l expenses and loss of e a rn ings which the 
app l i can t c la ims on his behalf. T h e G o v e r n m e n t have not q u e r i e d the 
a m o u n t c l a imed by the app l i can t , beyond s u b m i t t i n g t h a t such sums 
should not be u n r e a s o n a b l e . H a v i n g r e g a r d , t he r e fo re , to t h e de ta i led 
submiss ions by the appl ican t c o n c e r n i n g t h e s e e l e m e n t s , which included 
the ac tua r i a l basis of ca lcu la t ion of the a p p r o p r i a t e cap i t a l s u m to reflect 
t h e loss of income due to Abdul la t i f i l h a n ' s in jur ies , t h e C o u r t awards the 
s u m of G B P 80,600, such s u m to be pa id to t he app l i can t to be held on 
beha l f of Abdul la t i f i l han . It does not a w a r d any s u m in respec t of alleged 
future medica l expenses , in respec t of which no s u p p o r t i n g de ta i l s have 
been provided and which m u s t t he re fo re be r e g a r d e d as largely 
specula t ive . 

B. N o n - p e c u n i a r y d a m a g e 

110. T h e app l i can t c la imed , r e f e r r ing , inter alia, to t he sever i ty of the 
violat ions and the need for an i n d u c e m e n t to observe legal s t a n d a r d s to 
give effective express ion to t he function of t he C o u r t in upho ld ing the 
public o rde r of E u r o p e , G B P 40,000 for the non -pecun ia ry d a m a g e 
suffered by Abdul la t i f i l h a n a n d G B P 2,500 for h imsel f on account of the 
violat ion of Art ic le 13 which he h a d suffered. 
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111. T h e G o v e r n m e n t s u b m i t t e d tha t any j u s t sa t is fact ion should not 
exceed r ea sonab l e l imits or lead to unjus t e n r i c h m e n t . 

112. T h e C o u r t has found above t h a t t he app l ican t suffered severe , 
l i f e - th rea t en ing injury a t t he h a n d s of g e n d a r m e s which a m o u n t e d to 
t o r t u r e c o n t r a r y to Art ic le 3 of the Conven t ion . It also found t h a t t h e r e 
had been a fai lure to provide an effective r e m e d y in this respec t . N o t i n g 
t h e a w a r d s m a d e in previous cases from sou th -eas t T u r k e y c o n c e r n i n g 
these provis ions (see, for e x a m p l e , c o n c e r n i n g Art ic le 3, t he Aksoy 
j u d g m e n t c i ted above, pp . 2289-90, § 113, t h e Aydin j u d g m e n t c i ted 
above, p . 1903, § 131, t he T e k i n j u d g m e n t c i ted above, pp . 1521-22, § 77, 
Qakia v. Turkey [ G C ] , no. 23657/94, § 130, E C H R 1999-IV, and Mahmut 
Kaya c i ted above, § 138) and having r e g a r d to t he c i r c u m s t a n c e s of this 
case , t he C o u r t has dec ided to award the s u m of G B P 25,000 in to ta l in 
respec t of non -pecun ia ry d a m a g e to be held by the app l ican t for his 
b r o t h e r Abdul la t i f i l han . 

113. As r e g a r d s the app l i can t , the C o u r t recal ls t h a t t he appl ica t ion 
was b r o u g h t by h im on beha l f of his b r o t h e r . T h e violat ions found by the 
C o u r t , u n d e r Ar t ic les 3 a n d 13 conce rned Abdul la t i f I lhan as v ic t im. It 
does not cons ide r t h a t t h e r e is any basis in t he p r e s e n t case to m a k e a n 
award to t he appl ican t h imsel f as " in jured p a r t y " and accordingly g r a n t s 
no non-pecun ia ry d a m a g e to the app l ican t in his pe r sona l capaci ty . 

C. C o s t s a n d e x p e n s e s 

114. T h e appl ican t c la imed a to ta l of G B P 23,922.61 less 11,300 F r e n c h 
francs (FRF) received from the Counci l of E u r o p e b y w a y of legal aid. Th i s 
inc luded fees and costs i ncu r red in respec t of a t t e n d a n c e a t the t a k i n g of 
evidence before C o m m i s s i o n d e l e g a t e s at two hea r ings in A n k a r a a n d 
a t t e n d a n c e at t he h e a r i n g before t he C o u r t in S t r a s b o u r g . A s u m of 
G B P 5,750 was listed as i ncu r r ed fees and a d m i n i s t r a t i v e costs in respec t 
of t he K u r d i s h H u m a n R i g h t s Project ( K H R P ) in its role as l iaison 
b e t w e e n the legal t e a m in t he U n i t e d K i n g d o m and the lawyers and the 
app l ican t in T u r k e y , as well as a sum of G B P 1,425 for t r a n s l a t i o n work 
from T u r k i s h to Engl ish . 

115. T h e G o v e r n m e n t s u b m i t t e d t h a t only d o c u m e n t e d c la ims should 
be r e i m b u r s e d and tha t t h e r e was no g r o u n d for paying any s u m in respec t 
of t he K H R P , whose funct ion was insufficiently def ined. T h e y con te s t ed 
t he a p p r o p r i a t e n e s s of a w a r d i n g high fees a n d costs in respec t of lawyers 
from ou ts ide T u r k e y . 

116. Save as r e g a r d s t h e t r a n s l a t i o n costs , t he C o u r t is not p e r s u a d e d 
t h a t t he fees c l a imed in r e spec t of t he K H R P were necessar i ly i ncu r r ed . 
Dec id ing on an e q u i t a b l e basis a n d hav ing r e g a r d to the de ta i l s of t h e 
c la ims s u b m i t t e d by the app l i can t , it a w a r d s t he app l ican t t h e s u m of 
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G B P 17,000, t o g e t h e r wi th any va lue -added t ax t h a t m a y be c h a r g e a b l e , 
less t he F R F 11,300 received by way of legal a id from t h e Counc i l of 
E u r o p e , such s u m to be paid in to t he app l i can t ' s s t e r l ing bank accoun t in 
the U n i t e d K i n g d o m as set out in his j u s t sa t is fact ion c la im. 

D . D e f a u l t i n t e r e s t 

117. T h e C o u r t cons iders it a p p r o p r i a t e to t ake t he s t a t u t o r y r a t e of 
i n t e r e s t appl icable in the U n i t e d K i n g d o m at the d a t e of adop t ion of the 
p r e s e n t j u d g m e n t , n a m e l y 7.5% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Dismisses by s ix teen votes to one t he G o v e r n m e n t ' s p r e l im ina ry 
objec t ions ; 

2. Holds by twelve votes to five t h a t t h e r e has b e e n no viola t ion of Ar t ic le 2 
of t he Conven t ion ; 

3. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a viola t ion of Ar t ic le 3 of the 
Conven t ion ; 

4. Holds u n a n i m o u s l y t h a t t h e r e has been a violat ion of Ar t ic le 13 of the 
Conven t ion ; 

5. Holds by s ix teen vo tes to one 
(a) t h a t the r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in th ree 
m o n t h s , t he following sums , to be conve r t ed in to T u r k i s h l i ras a t the 
r a t e appl icable at t he d a t e of s e t t l e m e n t : 

(i) G B P 80,600 (e ighty t h o u s a n d six h u n d r e d pounds s te r l ing) for 
p e c u n i a r y d a m a g e to be held by t h e app l i can t for his b r o t h e r 
Abdul la t i f I lhan ; 
(ii) G B P 25,000 (twenty-five t h o u s a n d pounds s te r l ing) for non-
pecun ia ry d a m a g e , which s u m is to be held by the app l i can t for his 
b r o t h e r Abdul la t i f I lhan ; 

(b) t h a t s imple i n t e r e s t at an a n n u a l r a t e of 7.5% shall be payable on 
these sums from the expiry of t he above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t ; 

6. Holds by s ix teen votes to one 
(a) t ha t the r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s a n d in to t he l a t t e r ' s b a n k accoun t in t he U n i t e d K i n g d o m , in 
respec t of costs a n d expenses , G B P 17,000 ( seven teen t h o u s a n d p o u n d s 
s te r l ing) t o g e t h e r wi th any va lue -added t ax t h a t m a y be c h a r g e a b l e , 
less F R F 1 1,300 (eleven t h o u s a n d t h r e e h u n d r e d F r e n c h francs) to be 
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conve r t ed into pounds s t e r l ing at the r a t e appl icab le a t t he d a t e of 
del ivery of this j u d g m e n t ; 
(b) t h a t s imple in t e re s t at an a n n u a l r a t e of 7.5% shall be payable on 
t he se s u m s from the expiry of t he above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t ; 

7. Dismisses u n a n i m o u s l y t he r e m a i n d e r of t he app l i can t ' s c la ims for j u s t 
sa t isfact ion. 

D o n e in Engl ish and in F r e n c h , and de l ivered at a publ ic h e a r i n g in the 
H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 27 J u n e 2000. 

Luz ius WIEDHABER 
P re s iden t 

Michele DE SALVIA 
R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of t he Conven t i on a n d Rule 74 § 2 of 
the Rules of C o u r t , the following s e p a r a t e opinions a r e a n n e x e d to th is 
j u d g m e n t : 

(a) jo in t par t ly d i s sen t ing opinion of M r Bonel lo , M r s T u l k c n s , 
M r Casadeva l l , M r s Vajic a n d M r s Greve ; 

(b) d i s sen t ing opin ion of M r Golciiklii . 

L.W. 
M. de S. 
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J O I N T P A R T L Y D I S S E N T I N G O P I N I O N 

O F J U D G E S B O N E L L O , T U L K E N S , G A S A D E V A L L , 

V A J I C A N D G R E V E 

For t he following r easons , we do not sha re t he major i ty ' s opin ion tha t 
t h e r e has b e e n no violat ion of Art ic le 2 of t he C o n v e n t i o n in this case . 

1. In its e x a m i n a t i o n of t he a l leged violat ion of Ar t ic le 2 of the 
Conven t ion , t h e C o u r t found t h a t "in a lmos t all cases w h e r e a pe r son is 
a s sau l t ed or m a l t r e a t e d ... t h e i r c o m p l a i n t s will fall to be e x a m i n e d r a t h e r 
u n d e r Art ic le 3 of the C o n v e n t i o n " (see p a r a g r a p h 76 in fine of the 
j u d g m e n t ) . T h a t be ing so, the C o u r t is not p e r s u a d e d in the 
c i r c u m s t a n c e s of th is case " tha t the use of force appl ied by the 
g e n d a r m e s w h e n they a p p r e h e n d e d Abdul la t i f I lhan was of such a n a t u r e 
or d e g r e e as to b r e a c h Art ic le 2 of t h e C o n v e n t i o n " (see p a r a g r a p h 77 of 
t h e j u d g m e n t , second s u b - p a r a g r a p h ) . 

In so saying, t he C o u r t sugges t s t h a t Ar t ic les 2 a n d 3 of t he Conven t ion 
a re p a r t of a c o n t i n u u m or, more precisely, t h a t only a difference in 
sever i ty s e p a r a t e s t h e m . 

Even if t h e r e m a y be in t e r f e r ence or even over lap b e t w e e n those two 
provisions, we th ink t h a t Art ic les 2 a n d 3 of t he C o n v e n t i o n also have 
objects which a r e different and dis t inct - life in t he former , i n t eg r i ty of 
t he pe r son in t he l a t t e r - which m u s t be e x a m i n e d as such. 

2. In the j u d g m e n t in the i n s t an t case t he C o u r t f inds, on t he basis of 
medica l r e p o r t s d r a w n up i m m e d i a t e l y af ter t h e even t s , t h a t t he injury 
inflicted on Abdul la t i f I lhan - who suffered b ra in d a m a g e following blows 
to the head inflicted by g e n d a r m e s - was identif ied as be ing of a "life-
t h r e a t e n i n g c h a r a c t e r " (see p a r a g r a p h 77 of t he j u d g m e n t ) . T h a t 
finding, which is also not c o n t r a d i c t e d in t he C o m m i s s i o n ' s r epor t 
( p a r a g r a p h 219), was in our opin ion not only necessa ry bu t also sufficient 
for a decision t h a t t h e r e had b e e n a violat ion of Art ic le 2 of the 
Conven t ion . 

3. In the O s m a n v. t he U n i t e d K i n g d o m j u d g m e n t of 28 O c t o b e r 1998 
(Reports of Judgments and Decisions 1998-VIII) and in t he Ya§a v. T u r k e y 
j u d g m e n t of 2 S e p t e m b e r 1998 (Reports 1998-VI) t he C o u r t has a l ready 
held t h a t Art ic le 2 of t he C o n v e n t i o n appl ies w h e r e an app l ican t has 
b e e n the vict im of an assau l t which pu t his or her life in d a n g e r , even if, 
by chance , he or she survived. 

Re fe r r i ng to those cases and also to t he L .C.B. v. the U n i t e d K i n g d o m 
j u d g m e n t of 9 J u n e 1998 (Reports 1998-III), the C o u r t no tes " t he posit ive 
obl iga t ion on the S t a t e to p ro t ec t t h e life of t he individual from th i rd 
p a r t i e s or f rom the risk of i l lness u n d e r t he first s en t ence of Art ic le 2 § 1". 
I t cons iders , however , t h a t "it is only in excep t iona l c i r c u m s t a n c e s t h a t 
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physical i l l - t r ea tmen t by S t a t e officials which does not resul t in d e a t h m a y 
disclose a b r e a c h of Art ic le 2 of t he C o n v e n t i o n " (see p a r a g r a p h 76 of the 
j u d g m e n t ) . W e wonde r wha t those "excep t iona l c i r c u m s t a n c e s " m i g h t be 
w h e n the C o u r t firstly accepts t h a t " two c o n t e m p o r a n e o u s medica l 
r e p o r t s ident i f ied t he h e a d injury as be ing of a l i f e - th rea ten ing 
c h a r a c t e r " , t h a t " th i s has left h im wi th a l o n g - t e r m loss of func t ion" a n d 
t h a t " t he se r iousness of his injury is the re fo re not in d o u b t " (see 
p a r a g r a p h 77 of t he j u d g m e n t ) and secondly finds, "hav ing r e g a r d to t he 
severi ty of t he i l l - t r e a t m e n t " , t h a t t he app l i can t ' s b r o t h e r was t he v ic t im 
of "very ser ious and c rue l suffering t h a t m a y be c h a r a c t e r i s e d as t o r t u r e " 
(see p a r a g r a p h 87 of the j u d g m e n t ) . 

4. In conclus ion, we th ink t h a t Ar t ic le 2 of t he C o n v e n t i o n imposes a n 
obl iga t ion on the S t a t e s to p ro tec t t he r ight to life aga ins t ac ts capab le of 
e n d a n g e r i n g it, no m a t t e r who is responsib le for those ac ts and 
i r respec t ive of w h e t h e r they resul t from in t en t ion , recklessness or 
neg l igence . In th is case , Abdii l la t i f I lhan received blows to t he head 
which were identif ied by doc tors at the t i m e of the events as be ing of a 
" l i f e - th rea t en ing c h a r a c t e r " , wi thou t it hav ing been shown t h a t such use 
of force was absolu te ly necessa ry wi th in the m e a n i n g of p a r a g r a p h 2 of 
Art ic le 2 of the Conven t i on . 
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DISSENTING OPINION OF JUDGE GOLCUKLU 

(Translation) 

1. T o my g r e a t r e g r e t , I a m u n a b l e to sha re the opinion of t he major i ty 
of t he C o u r t , in p a r t i c u l a r r e g a r d i n g the d ismissa l of the G o v e r n m e n t ' s 
preliminary objection that the Court had no jurisdiction r a t i one p e r s o n a e and the 
application of Article 41 of the Convention. 

2. I wholly ag ree wi th t h e major i ty t h a t t h e sys tem of individual 
pe t i t ion provided u n d e r Ar t ic le 34 of t he E u r o p e a n C o n v e n t i o n on 
H u m a n Righ t s exc ludes appl ica t ions by way of actio popularis (see 
p a r a g r a p h 52 of t he j u d g m e n t in t he in s t an t case ) . However , t he Cour t 
has a ccep t ed t h a t p e r s o n s (especial ly close re la t ives) w h o a r e very close 
to t he real victim w i th in t he m e a n i n g of Ar t ic le 34 m a y excep t iona l ly be 
r e g a r d e d as a "v ic t im" if, for p rac t i ca l pu rposes , it was imposs ib le for the 
rea l v ic t im to exerc ise his r ight of individual pe t i t ion , for in s t ance because 
he is d e a d or suffering from some o t h e r incapaci ty . 

3. In t he in s t an t case , t he app l i can t ' s b r o t h e r , t h a t is to say t h e victim 
wi th in t he m e a n i n g of Art ic le 34, was n e i t h e r d e a d no r incapab le of 
exerc i s ing his r ight of individual pe t i t ion , as he was able to express his 
consen t to be ing r ep laced by his b r o t h e r and t h a t consen t was cons idered 
valid by t he C o u r t (see p a r a g r a p h 54 of t he j u d g m e n t ) . 

4. W h a t I con tes t is the recogni t ion given to t he not ion of "vict im by 
p roxy" accep ted by the C o u r t (see p a r a g r a p h 55 of t he j u d g m e n t ) . 

5. T h e C o u r t h a s clearly def ined, on m o r e t h a n one occasion, the 
not ion of v ic t im for t he pu rposes of Ar t ic le 34 ( former Art ic le 25) of t he 
C o n v e n t i o n , given its i m p o r t a n c e in t h e sys tem of superv is ion t h a t h a s 
been es tab l i shed . "According to t h e C o u r t ' s e s t ab l i shed case-law, t he 
word 'v ic t im' in the con tex t of Art ic le 25 d e n o t e s t he pe r son d i rec t ly 
affected by t h e act or omiss ion in issue ..." (see t h e A m u u r v. F r a n c e 
j u d g m e n t of 25 J u n e 1996, Reports of Judgments and Decisions 1996-III, p . 846, 
§ 36; see also, a m o n g m a n y o t h e r a u t h o r i t i e s , t he Liidi v. Swi tze r l and 
j u d g m e n t of 15 J u n e 1992, Ser ies A no. 238, p . 18, § 34) . Logical 
conclus ions flow from t h a t def ini t ion. 

(a) First ly, only "v ic t ims" wi th in t he m e a n i n g of Art ic le 34 have 
s t a n d i n g to set in mot ion the sys tem of supervis ion u n d e r t he 
Conven t i on . T h e Conven t i on does not give "v ic t ims" power to de l ega t e 
t h a t s t a n d i n g to anyone else, no m a t t e r how closely connec ted . 

(b) T h e r e f o r e , the fact t h a t t he real victim's consen t has been o b t a i n e d 
canno t have any effect in law. In o t h e r words , the rea l vict im c a n n o t by his 
consen t or will t r ans fe r his s t a n d i n g as a vict im to a th i rd pa r ty . All he c a n 
do is to appo in t a legal r e p r e s e n t a t i v e once he has lodged a c o m p l a i n t in 
due form wi th the C o u r t as a vict im wi th in the m e a n i n g of Art ic le 34. 
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(c) T h e issue is not (as the C o m m i s s i o n r e a s o n e d and the C o u r t 
a c c e p t e d ) w h e t h e r " t he n a m e of the app l ican t should be rep laced by the 
n a m e Abdul la t i f i l han for t he purposes of this app l i ca t ion" (see p a r a g r a p h 
212 of the C o m m i s s i o n ' s r e p o r t ) . R e a s o n i n g to t he effect t h a t "it a m o u n t s 
to the s a m e t h i n g " is not legal r ea son ing . Abdul la t i f I lhan could have 
appo in t ed his b r o t h e r Nas i r I lhan as his legal r e p r e s e n t a t i v e before t he 
C o n v e n t i o n ins t i tu t ions af ter duly lodging his appl ica t ion as a victim of a 
violation. 

6. Nor do I r ega rd t he C o u r t ' s conclusion on th is subject as be ing an 
interpretation of t he not ion of "v ic t im" u n d e r Ar t ic le 34. I cons ider tha t 
i n t e r p r e t i n g a provision or a not ion (as in t he in s t an t case) in such a way 
as to widen its scope of appl ica t ion m u s t not a m o u n t to a d d i n g a new 
provision to the Conven t i on . 

7. In conclusion, as t he Conven t i on does not recognise t he not ion of 
"vict im by proxy", t he C o u r t had no a l t e rna t i ve bu t to dec la re t he 
appl ica t ion in t he p r e s e n t case inadmiss ib le . 

8. As to t he appl ica t ion of Art ic le 41 of the Conven t ion , I d issent 
from the major i ty j u d g m e n t , firstly, as r e g a r d s just sat isfact ion and , 
secondly, as r e g a r d s t he m a n n e r of r e i m b u r s i n g costs , for t he following 
reasons . 

9. T o begin wi th , the c o m p e n s a t i o n . In the g rea t major i ty of cases the 
C o u r t has po in ted out and clear ly aff i rmed the specula t ive and fictitious 
n a t u r e of c la ims in respec t of pecun ia ry d a m a g e w h e r e p r imar i ly 
" a c t u a r i a l c a l cu l a t i ons" were en ta i l ed a n d c o n s e q u e n t l y has near ly 
always d i smissed this type of c la im. 

10. In t he r a r e , excep t iona l cases in which it a w a r d e d the appl ican t a 
specified s u m for pecun ia ry d a m a g e , it d e t e r m i n e d the a m o u n t on an 
equitable basis , never exceed ing r e a s o n a b l e l imits and t h e r e b y avoiding 
any specula t ive ca lcu la t ion . 

11. In the in s t an t case t he C o u r t - i gnor ing its se t t l ed case-law - h a s 
not only u n d e r t a k e n specula t ive "ac tua r i a l c a l cu l a t i ons" but has 
moreove r cons idered it j u s t a n d r ea sonab l e to award t he appl ican t an 
u n p r e c e d e n t e d a n d m o r e t h a n excessive s u m (80,000 pounds s t e r l ing 
(GBP) ) . T h e ave rage s u m is be tween G B P 15,000 a n d G B P 20,000. I 
cons ider t h a t the credibi l i ty and persuas ive force of jud ic ia l decisions 
s t em from cons is tency of case- law and a d h e r e n c e to it , which m e a n s 
avoiding e x t r e m e s . 

By way of jus t i fy ing w h a t has j u s t been said, I t ake the l iber ty of 
r e fe r r ing to ear l ie r j u d g m e n t s of t he C o u r t , as i l lus t ra t ions . I set out t he 
re levan t p a r a g r a p h s in full be low' . 

I. Emphasis has been added to some of the phrases and figures. 
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Kurt judgment of 25 May 1998 
(Forced disappearance - Violation) 

[A. Non-pecuniary damage] 

[Claim] 

"171. The applicant maintained that both she and her son had been victims of 
specific violations of the Convention as well as a practice of such violations. She 
requested the Court to award a total amount of 70,000pounds sterling (OBP) which she 
justified as follows: GBP 30,000 for her son in respect of his disappearance and the 
absence of safeguards and effective investigative mechanisms in that regard; 
GBP 10,000 for herself to compensate for the suffering to which she had been 
subjected on account of her son's disappearance and the denial of an effective remedy 
with respect to his disappearance; and GBP 30,000 to compensate both of them on 
account of the fact that they were victims of a practice of 'disappearances' in south­
east Turkey." 

[Award] 

" 174. The Court recalls that it has found the respondent State in breach of Article 5 
in respect of the applicant's son. It considers that an award of compensation should be 
made in his favour having regard to the gravity of the breach in question. It awards the 
sum of GBP 15,000, which amount is to be paid to the applicant and held by her for her 
son and his heirs." 

Tekin judgment of 9 June 1998 

(Violation of Article 3) 

[A. Damage] 

[Claim and award] 

"75. The applicant claimed compensation in respect of non-pecuniary damage of 
25,000pounds sterling (GBP) and aggravated damages of GBP25,000." 

"77. The Court considers that an award should be made in respect of non-pecuniary 
damage bearing in mind its findings of violations of Articles 3 and 13 of the Convention. 
Having regard to the high rate of inflation in Turkey, it expresses the award in pounds 
sterling, to be converted into Turkish liras at the rate applicable on the date of 
settlement (see the above-mentioned Sel$uk and Asker judgment, p. 917, § 115). It 
awards the applicant GBP 10,000. 

78. The Court rejects the claim for 'aggravated damages' (see the above-mentioned 
Selcuk and Asker judgment, p. 918, § 119)." 
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Ergi judgment of 28 July 1998 
(Violation of Articles 3 and 13) 

[A. Non-pecuniary damage] 

(Claim] 

"107. The applicant submitted that he, his deceased sister and the latler's daughter 
had been the victims both of individual violations and of a practice of such violations. He 
claimed 30,000 pounds sterling (GBP) in compensation for non-pecuniary damage. In 
addition, he sought GBP 10,000 for aggravated damages resulting from the existence of 
a practice of violation of Article 2 and of a denial of effective remedies in south-cast 
Turkey in aggravated violation of Article 13." 

[Award] 

"110. The Court observes from the outset that the initial application to the 
Commission was brought by the applicant not only on his own and his sister's behalf 
but also on behalf of his niece, Hawa Ergi's daughter. ... Having regard to the gravity 
of the violations (see paragraphs 86 and 98 above) and to equitable considerations, it 
awards the applicant GBP 1,000 and Hawa Ergi's daughter GBP 5,000, which amount 
is to be paid to the applicant's niece or her guardian to be held on her behalf. 

111. On the other hand, it dismisses the claim for aggravated damages." 

Ogur judgment of 20 May 1999 
(Violation of Article 2) 

[A. Damage] 

[Claim] 

"95. In respect of the damage she had sustained, the applicant claimed 500.000 French 
francs (FRF), of which FRF 400,000 was for pecuniary damage and FRF 100,000 for non-
pecuniary damage. She pointed out that she had had no means of support since the 
death of her son, who had maintained the family by working as a night-watchman." 

[Award] 

"98. ... 

Having regard to its conclusions as to compliance with Article 2 and to the fact that 
the events complained of took place more than eight years ago, the Court considers that 
it is required to rule on the applicant's claim for just satisfaction. 

As regards pecuniar)' damage, the file contains no information on the applicant s son's income from 
his work as a night-watchman, the amount of financial assistance he gave the applicant, the 
composition oj her family or any other relevant circumstances. That being so, the Court cannot allow 
the compensation claim submitted under this head (Rule 60 § 2). 

As to non-pecuniary damage, the Court considers that the applicant undoubtedly 
suffered considerably from the consequences of the double violation of Article 2. ... On 
an equitable basis, the Court assesses that non-pecuniary damage at FRF 100.000." 
(FRF 100,000 being approximately 10,000 pounds sterling) 
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Cakici judgment of 8 July 1999 
(Violation of Articles 2, 3, 5 and 13) 

[A. Pecuniary damage] 

[Claim] 

"123. The applicant requested that pecuniary damages be paid for the benefit of his 
brother's surviving spouse and children. He claimed a sum of 282.47 pounds sterling 
(GBP) representing 4,700,000 Turkish liras (TRL), which it is alleged was taken from 
Ahmet Qakiei on his apprehension by a first lieutenant and GBP 11,534.29 for loss of 
earnings, this capital sum being calculated with reference to Ahmet Qakici's estimated 
monthly earnings of TRL 30,000,000." 

[Award] 

"125. The Court observes that the applicant introduced this application on his own 
behalf and on behalf of his brother. In these circumstances, the Court may, if it 
considers it appropriate, make awards to the applicant to be held by him for his 
brother's heirs (see the Kurt judgment cited above, p. 1195, § 174). 

127. As regards the applicant's claims for loss of earnings, the Court's case-law 
establishes that there must be a clear causal connection between the damage claimed 
by the applicant and the violation of the Convention and that this may, in the 
appropriate case, include compensation in respect of loss of earnings (sec, amongst 
other authorities, the Barbcra, Messegue and Jabardo v. Spain judgment of 
13 June 1994 (Article 50), Series A no. 285-C, pp. 57-58, §§ 16-20). The Court has found 
(paragraph 85 above) that it may be taken as established that Ahmet Qakiei died 
following his apprehension by the security forces and that the State's responsibility is 
engaged under Article 2 of the Convention. In these circumstances, there is a direct 
causal link between the violation of Article 2 and the loss by his widow and children of 
the financial support which he provided for them. The Court notes that the Government 
have not queried the amount claimed by the applicant. Having regard therefore to the detailed 
submissions by the applicant concerning the actuarial basis of calculation of the 
appropriate capital sum to reflect the loss of income due to Ahmet Cakici's death, the 
Court awards the sum of GBP 11,534.29 to be held by the applicant on behalf of his 
brother's surviving spouse and children." 

[B. Non-pecuniary damage] 

[Claim] 

"128. The applicant claimed GBP 40,000 for non-pecuniary damage in relation to the 
violations of the Convention suffered by his brother ..." 

[Award] 

"130. The Court recalls that in the Kurt judgment (cited above, p. 1195, §§ 174-75) 
the sum of GBP 15,000 was awarded for violations of the Convention under Articles 5 
and 13 in respect of the disappearance of the applicant's son while in custody, which sum 
was to be held by the applicant for her son and his heirs, while the applicant received an 
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award of GBP 10,(100 in her own favour, due to the circumstances of the case which had 
led the Court to find a breach of Articles 3 and 13. In the present case, the Court has 
held, in addition to breaches of Articles 5 and 13, that there has been a violation of the 
right to respect for life guaranteed under Article 2 and torture contrary to Article 3. 
Noting the awards made in previous cases from south-east Turkey concerning these provisions (see, 
concerning Article 3, the Aksoy judgment cited above, pp. 2289-90, § 113, the Aydm 
judgment cited above, p. 1903, § 131, the Tekin judgment cited above, pp. 1521-22, § 77; 
and, concerning Article 2, the Kaya judgment cited above, p. 333, § 122, the Guleg 
v. Turkey judgment of 27 July 1998, Reports 1998-IV, p. 1734, § 88, the Ergi v. Turkey 
judgment of 28 July 1998, Reports 1998-IV, p. 1785, § 110, the Yasa judgment cited 
above, pp. 2444-45, § 124, and Ogur v. Turkey [GC], no. 21594/93, § 98, ECHR 1999-III) 
and having regard to the circumstances of this case, the Court has decided to award the 
sum of GBP 25,000 in total in respect of non-pecuniary damage to be held by the 
applicant for his brother's heirs ..." 

Mahmut Kaya judgment of 28 March 2000 
(Violation of Articles 2, 3 and 13) 

[A. Pecuniary damage] 

[Claim] 

"133. The applicant claimed 42,000 pounds sterling (GBP) in respect of the 
pecuniary damage suffered by his brother who is now dead. He submitted that his 
brother, aged 27 at the time of his death and working as a doctor with a salary 
equivalent to GBP 1,102 per month, can be said to have sustained a capitalised loss of 
earnings oi GBP 253,900.80. However, in order to avoid any unjust enrichment, the applicant 
claimed the lower sum of GBP 42,000." 

[Award] 

"135. The Court notes that the applicant's brother was unmarried and had no 
children. It is not claimed that the applicant was in any way dependent on him. This 
does not exclude an award in respect of pecuniary damage being made to an applicant 
who has established that a close member of the family has suffered a violation of the 
Convention. ... In the present case, however, the claims for pecuniary damage relate to 
alleged losses accruing subsequent to the death of the applicant's brother. They do not 
represent losses actually incurred either by the applicant's brother before his death or 
by the applicant after his brother's death. The Court does not find it appropriate in the 
circumstances of this case to make any award to the applicant under this head." 

[B. Non-pecuniary damage] 

[Claim] 

"136. The applicant claimed, having regard to the severity and number of violations, 
GBP 50,000 in respect of his brother and GBP 2,500 in respect of himself." 



ILHAX v. TURKEY JUDGMENT -
DISSENTING OPINION OF JUDGE GOLCUKLU 

311 

[Award] 

"138. As regards the claim made by the applicant in respect of non-pecuniary 
damage on behalf of his deceased brother, the Court notes that awards have previously 
been made to surviving spouses and children and, where appropriate, to applicants who 
were surviving parents or siblings. ... The Court notes that there have been findings of 
violations of Articles 2, 3 and 13 in respect of the failure to protect the life of Hasan 
Kava ... It finds it appropriate in the circumstances of the present case to award 
GBP 15,00(1, which is to be paid to the applicant and held by him lor his brother 's heirs. 

139. The Court accepts that the applicant has himself sulfered non-pecuniary 
damage which cannot be compensated solely by the findings of violations. Making its 
assessment on an equitable basis, the Court awards the sum of GBP 2,500, to be 
converted into Turkish liras at the rate applicable at the date of payment." 

Kihq judgment of 28 March 2000 
(Violation of Article 2) 

[A. Pecuniary damage] 

[Claim] 

"100. The applicant claimed 30,000 pounds sterling (GBP) in respect of the 
pecuniar) damage suffered by his brother who is now dead. He submitted thai his 
brother, aged 30 at the time of his death and working as a journalist with a salary 
equivalent to GBP 1,000 per month, could be said to have sustained a capitalised loss 
of earnings of GBP 182,000. However, in order to avoid any unjust enrichment, the 
applicant claimed the lower sum of GBP30,000." 

[Award] 

"102. The Court notes that the applicant's brother was unmarried and had no 
children. It is not claimed the applicant was in any way dependent on him. This does 
not exclude an award in respect of pecuniary damage being made to an applicant who 
has established that a close member of the family has suffered a violation of the 
Convention (see the Aksoy [v. Turkey] judgment [of 18 December 1996, Reports 
1996-VI], pp. 2289-90, § 113, where the pecuniary claims made by the applicant prior 
to his death for loss of earnings and medical expenses arising out of detention and 
torture were taken into accounl b\ the Court in making an award t<> the applicant's 
father who had continued the application). In the present case, however, the claims for 
pecuniar,- damage relate to alleged losses accruing subsequent to the death of the applicants brother. 
They do not represent losses actually incurred either by the applicant's brother before 
his death or by the applicant after bis brother 's death. The Court does not find it appropriate 
in the circumstances of this case to make any award to the applicant under this head. 

[B. Non-pecuniary damage] 

[Claim] 

103. The applicant claimed, having regard to the severity and number of violations, 
GBP 40,000 in respect of his brother and GBP 2,500 in respect of himself." 



ÌLHAN V . TURKEY JUDGMENT -
DISSENTING OPINION OF JUDGE GOLCÙKLU 

[Award] 

"105. As regards the claim made by the applicant in respect of non-pecuniary 
damage on behalf of his deceased brother, the Court notes that awards have previously 
been made to surviving spouses and children and, where appropriate, to applicants who 
were surviving parents or siblings. ... The Court notes that there have been findings of 
violations of Article 2 and 13 in respect of failure to protect the life of Kemal Kihc, who 
died instantaneously, after a brief scuffle with unknown gunmen. It finds it appropriate 
in the circumstances of the present case to award GBP 15,000, which amount is to be 
paid to the applicant and held by him for his brother's heirs." 

Ertak judgment of 9 May 2000 
(Violation of Article 2) 

[A. Damage] 

[Claim] 

"146. The applicant claimed pecuniary damages amounting to 60,630,44 pounds 

sterling (GBP) for loss of earnings, that sum being calculated with reference to Mehmet 
Erlak's estimated monthly earnings of 180,000,000 Turkish liras (TRL) at current 
values, to be held by the applicant on behalf of his son's widow and four children. 

147. The applicant claimed a sum of GBP 40,000 for the non-pecuniary damage 
arising from the violations of the Convention suffered by his son and from the alleged 
practice of such violations, to be held by him on behalf of his son's widow and four 
children, as well as a sum of GBP 2,500 for himself on account of the lack of an 
effective remedy. He referred to the Court's previous decisions regarding unlawful 
detention, torture and the lack of an effective investigation." 

[Award] 

"150. As regards the applicant's claims for loss of earnings, the ... Court has found 
(see paragraph 131 above) that it may be taken as established that Mehmet Ertak died 
following his arrest by the security forces and that the State's responsibility is engaged 
under Article 2 of the Convention. In those circumstances, there is indeed a direct causal 
link between the violation of Article 2 and the loss by his widow and children of the 
financial support which he provided for them (see the Qakici judgment cited above, 
§ 127). The Court awards the applicant the sum of GBP 15,000, to be held by him on 
behalf of his son's widow and children. 

151. As regards non-pecuniary damage, ... the Court has held that there has been a 
substantive and a procedural violation of Article 2. Noting the awards made in previous 
cases invoking the application of the same provision in south-eastern Turkey (see the 
Kaya judgment cited above, p. 333, § 122; the Gulcg judgment cited above, p. 1 734, § 88; 
the Ergi v. Turkey judgment of 28 July 1998, Reports 1998-IV, p. 1785, § 110; the Ya§a 
judgment cited above, pp. 2444-45, § 124; and Ogur v. Turkey [GCJ, no. 21594/93, § 98, 
ECHR 1999-III) and having regard to the circumstances of this case, the Court awards 
the sum of GBP 20,000 in respect of non-pecuniary damage, to be held by the applicant 
on behalf of his son's widow and four children ..." 
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12. Lastly, I canno t accept t ha t the legal costs a w a r d e d u n d e r Art ic le 41 
should be paid in to t he app l i can t ' s "bank account in the United Kingdom". 

T h i s po in t is a n aspec t of t he g e n e r a l issue of p a y m e n t of "costs and 
expenses" . To m a k e c lea r w h a t I m e a n , I m u s t go back to c e r t a i n ea r l i e r 
facts a n d a r g u m e n t s . 

T h e m a n n e r of i m p l e m e n t i n g fo rmer Art ic le 50 (now Art ic le 41) as 
r e g a r d s legal costs ( inc luding counse l ' s fees) was d iscussed in d e p t h by 
the old C o u r t because some a p p l i c a n t s ' lawyers (always the s a m e ones) 
con t inua l ly sough t , very ins is tent ly , to have t he costs paid to t h e m direct 
in to t he i r b a n k account ab road in a foreign cur rency . T h e C o u r t always 
d i smissed those appl ica t ions except in one or two cases in which it a g r e e d 
to p a y m e n t in a foreign cu r r ency (but always in the coun t ry of t he 
r e s p o n d e n t S t a t e ) . Af ter de l i be r a t i ng , the Court decided that costs would be 
paid (1) to the applicant, (2) in the country of the respondent State, and (3) in the 
currency of the respondent State (if t h e r e was a h igh r a t e of inflat ion in the 
r e s p o n d e n t S t a t e , the s u m was to be exp res sed in a foreign cu r r ency and 
conve r t ed in to t h a t S t a t e ' s cu r r ency at t he d a t e of p a y m e n t - see the 
T e k i n v. T u r k e y j u d g m e n t of 9 J u n e 1998, Reports 1998-TV, pp . 1521-22, 
§ 77). In acco rdance wi th t h a t decis ion, all o t h e r types of appl ica t ion have 
been ca tegor ica l ly re jec ted . W h e r e u p o n , counsel for t h e app l ican t b e g a n 
to seek to have costs paid to the applicant, a na t iona l of t he r e s p o n d e n t S t a t e 
a n d r e s iden t in its t e r r i to ry , in his bank account abroad and in a foreign currency. 
T h e y have neve r succeeded . Desp i t e n u m e r o u s appl ica t ions of this kind 
(always by the s a m e counse l ) , not a s ingle decis ion h a s yet been t a k e n 
al lowing such an appl ica t ion . 

Is it not a s ton i sh ing t h a t a lmos t all the app l i can t s living in very h u m b l e 
c i r c u m s t a n c e s in a smal l village or h a m l e t in a r e m o t e co rne r of sou th ­
e a s t e r n Ana to l i a should have b a n k accoun t s in a town of a n o t h e r 
E u r o p e a n Sta te? 

13. If c e r t a i n counsel have p r o b l e m s wi th the i r c l ien ts , t h a t is none of 
t he r e s p o n d e n t S t a t e ' s bus iness , s ince t he c o n t r a c t b e t w e e n the lawyer 
and his cl ient is a p r iva te one which concerns t h e m a lone a n d the 
r e s p o n d e n t S t a t e is not a p a r t y to d i spu t e s conce rn ing t h e m . 

14. I m u s t point out t h a t in t he sys tem es tab l i shed by the Conven t ion , 
the Court has no jurisdiction to issue orders to the Contracting States as to the manner 
in which its judgments are to be executed. 

In m y opin ion , any p a y m e n t u n d e r Ar t ic le 41 m u s t be m a d e to t he 
app l i can t as before , in the cu r r ency of the coun t ry and in the coun t ry 
conce rned . 
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SOMMAIRE1 

Voies de fait potentiel lement mortelles commises par les forces de sécurité 
et effectivité de l'enquête 

Article 2 

Vie — Usage de la force - Voies de fait potentiellement mortelles commises par les forces de 
sécurité - Usage non meurtrier de la force - Examen de l'usage non meurtrier de la force sous 
l'angle de l'article 3 

Article 3 

Torture - Voies defait potentiellement mortelles commises parlesforces de sécurité - Gravité des 
blessures - Voies de fait à l'origine de lésions cérébrales ayant entraîné une gêne fonctionnelle 
durable - Retard mis à dispenser des soins médicaux 

Article 13 

Recours effectif - Effectivité de l'enquête menée au sujet de voies defait commises par lesforces de 

sécurité 

Article 34 

Victime - Actio popularis - Requête introduite au nom de la victime des voies de fait -
Omission d'indiquer la victime comme requérant - Représentation du requérant -
Consentement de la victime à l'introduction de la requête - Participation de la victime à la 
procédure devant la Commission - Absence de conflit d'intérêts - Considérations spéciales 
applicables lorsque la victime souffre de séquelles des sévices subis par elle 

Article 35 § 1 

Epuisement des voies de recours internes - Recours effectif - Caractère ineffectif du recours de 
droit administratif fondé sur la responsabilité objective de l'Etat (article 125 de la Constitution 
turque) - Caractère ineffectif de l'action civile en dommages-intérêts contre l'Etat, compte tenu 
de l'obligation d'identifier l'auteur de l'acte illégal - Caractère ineffectif des recours de droit 
pénal lorsque le procureur est resté en défaut de mener une enquête adéquate 

* 

Le frère du requérant fut appréhende avec un autre homme par des gendarmes à 
la recherche de deux personnes soupçonnées de prêter aide et assistance au PKK. 
Il affirme avoir été battu et avoir gardé un handicap au niveau de ses fonctions 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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motrices. D'après un rapport établi au sujet de l'incident, il serait tombé et se 
serait blessé en tentant de fuir. Ni le requérant ni son frère ne déposèrent plainte 
devant le procureur, mais ce dernier fut avisé par un autre biais de l'incident et des 
blessures subies par le frère du requérant. Considérant que celles-ci étaient 
résultées d'un accident, il décida de ne poursuivre personne. Une délégation de la 
Commission européenne des Droits de l 'Homme s'est rendue en Turquie pour 
rassembler des preuves; elle a ainsi notamment recueilli le témoignage du frère 
du requérant et de l'autre personne ayant été détenue. Elle a estimé que les 
preuves fournies par les gendarmes n'étaient ni plausibles ni crédibles. 

1. Appréciation des faits: la Commission a abordé sa tâche d'évaluation des 
preuves avec la prudence requise, et les critiques formulées par le Gouvernement 
ne soulèvent aucune question de fond qui serait de nature à justifier l'exercice par 
la Cour de ses pouvoirs de vérification des faits. Dans ces conditions, la Cour 
accepte les faits tels qu'ils ont été établis par la Commission. 

2. Exceptions préliminaires du Gouvernement : a) Incompatibilité ratione materiae : 
la question de savoir si le requérant peut ou non réclamer réparation pour lui-même 
est distincte de celle de savoir s'il pouvait valablement introduire la requête. Il était 
précisé dans celle-ci que le requérant se plaignait au nom de son frère, lequel, compte 
tenu de son état de santé, n'était pas en mesure de mener lui-même la procédure. S'il 
est préférable qu'une requête désigne comme requérant la personne lésée et qu'une 
procuration soit produite qui autorise un autre membre de la famille à agir au nom 
de l'intéressé, le fait que le requérant en l'espèce ait apposé son propre nom ne révèle 
pas un abus du système. La victime a consenti à l 'engagement de la procédure et a 
comparu devant les délégués de la Commission. On ne décèle par ailleurs aucun 
conflit d'intérêts et, de fait, le requérant peut prétendre avoir été touché de près 
par l'incident. Des considérations spéciales peuvent se justifier lorsque la personne 
ayant subi des traitements dont il est allégué qu'ils sont contraires aux articles 2 et 3 
de la Convention souffre toujours de séquelles graves. Dès lors, eu égard aux 
circonstances particulières de l'espèce, le requérant peut passer pour avoir 
valablement introduit la requête au nom de son frère. 

b) Non-épuisement des voies de recours internes: le requérant n'avait pas 
l'obligation d'intenter l'action de droit administratif fondée sur la responsabilité 
objective de l'administration que prévoit l'article 125 de la Constitution, car 
l'obligation que les articles 2 et 13 de la Convention font peser sur les Etats 
contractants d'effectuer une enquête propre à mener à l'identification et au 
châtiment des responsables en cas d'agression mortelle s'applique également 
sous l'angle de l'article 3. Quant à la possibilité d'intenter au civil une action en 
réparation d'un dommage subi à cause d'actes illicites de la part d'agents de l'Etat, 
compte tenu de l'obligation pour le demandeur à une telle action d'identifier 
l 'auteur présumé de l'acte et vu qu'en l'espèce l'identité des auteurs était 
inconnue des requérants, l'intéressé n'avait pas à en user. Enfin, quant aux 
recours de droit pénal, la question avait été suffisamment portée à l 'attention de 
l'autorité interne compétente, et, eu égard à sa situation, la victime pouvait 
légitimement escompter que les investigations nécessaires seraient menées sans 
qu'il y eût dépôt formel d'une plainte. 

3. Article 2: si en l'espèce le fait que la force utilisée ne fut en définitive pas 
meurtrière n'exclut pas un examen des griefs du requérant sous l'angle de cette 
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disposition, ce n'est que dans des circonstances exceptionnelles que des sévices 
corporels infligés par des agents de l'Etat peuvent s'analyser en une violation de 
l'article 2 de la Convention lorsqu'il n'y a pas décès de la victime. Dans 
pratiquement tous les cas, lorsqu'une personne est agressée ou maltraitée par 
des policiers ou des militaires, ses griefs doivent être examinés plutôt sous l'angle 
de l'article 3 de la Convention. En l'espèce, la force utilisée n'était pas d'une nature 
ou d'un degré propres à emporter violation de l'article 2. Par ailleurs, il ne s'impose 
pas d'examiner les allégations formulées sous l'angle de l'article 2 et aux termes 
desquelles les autorités ont manqué à leur obligation de protéger le droit à la vie 
du frère du requérant ou de mener une enquête effective au sujet de l'usage de la 
force. 

Conclusion : non-violation (douze voix contre cinq). 
4. Article 3 : eu égard à la gravité des mauvais trai tements subis par le frère du 
requérant et aux circonstances ayant entouré la cause, et notamment à 
l 'important laps de temps s'étant écoulé avant que des soins médicaux appropriés 
ne lui fussent prodigués, l'intéressé a été soumis à des souffrances très graves et 
cruelles méritant la qualification de torture. Il convient d'examiner sous l'angle de 
l'article 13 les griefs tirés de l'absence d'une enquête effective. 

Conclusion : violation (unanimité). 
5. Article 13: dès lors que les griefs énoncés par le requérant étaient 
«défendables», les autorités avaient l'obligation de mener une enquête effective. 
Le procureur savait que le frère du requérant avait subi des blessures qui avaient 
entraîné son hospitalisation, et le rapport sur l'incident comportait certains 
éléments qui auraient dû lui faire apparaître la nécessité de mener de plus 
amples investigations, sans compter que c'est lors de son arrestation par les 
forces de sécurité que l'intéressé avait subi ses graves blessures. Or le procureur 
n'entreprit aucune investigation de son côté. Une enquête judiciaire effective n'a 
donc pas été menée, et en conséquence aucun recours effectif n'a pu être exercé en 
Turquie. Le frère du requérant a ainsi été privé de l'accès à d'autres recours 
théoriquement disponibles. 

Conclusion : violation (unanimité). 
Article 41 : la Cour accorde au frère du requérant certaines sommes pour 
dommage matériel et pour dommage moral. Elle alloue également une somme 
pour frais et dépens. 
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En l'affaire ilhan c. Turquie, 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en une G r a n d e 

C h a m b r e composée des j u g e s dont le n o m s u i t : 

M M . L. WILDHABER, président, 

J . -P . COSTA, 

A . PASTOR RIDRUEJO, 

L. FERRARI BRAVO, 

G. BONELLO, 

J . MAKARCZYK, 

P. KURTS, 

M""' F . TULKENS, 

M M . V . BUTKEVYCH, 

J . CASADEVALL, 

M M C S N. VAJIC, 

H .S . GREVE, 

M M . A . B . BAKA, 

R . MARUSTE, 

M"1 ' - S. BOTOUCHAROVA, 

M M . M . UGREKHELIDZE, 

F . G ö L C ü K L Ü J u g « ad hoc, 

ainsi que de M . M . DE SALVIA, greffier, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 2 février, 29 m a r s et 

30 ma i 2000, 

R e n d l ' a r rê t que voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la Cour , c o n f o r m é m e n t aux disposi t ions qui 

s ' app l iqua i en t avan t l ' en t r ée en v igueu r du Protocole n" 11 à la 

C o n v e n t i o n de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 

f o n d a m e n t a l e s (« la C o n v e n t i o n » ) 1 , pa r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) (ar t ic le 5 § 4 du Protocole n" 11 

et anc iens ar t ic les 47 et 48 de la C o n v e n t i o n ) . 

2. A son or ig ine se t rouve une r e q u ê t e (n" 22277/93) d i r igée con t re la 

R é p u b l i q u e de T u r q u i e et don t u n r e s so r t i s san t de cet E t a t , M . Nas i r I lhan 

(«le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n le 24 j u i n 1993 en v e r t u de 

l 'ancien ar t ic le 25 de la Conven t ion . 

3. Le r e q u é r a n t a l l égua i t q u e son frère Abdi i l la t i f I l han avait été 

s é v è r e m e n t b a t t u p a r des g e n d a r m e s qu i l 'avaient a p p r é h e n d é à son 

village et qu ' i l n ' ava i t pas reçu d ' eux les soins m é d i c a u x nécessa i res pour 

ses b lessures p o t e n t i e l l e m e n t mor t e l l e s . Il se p la igna i t auss i de l ' absence 
1. Note du greffe : le Protocole n° 11 est entré en vigueur le 1 e r novembre 1998. 
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de tout r ecours effectif p o u r faire valoir ces griefs et cons idé ra i t q u e son 

frère avait é té v ic t ime d ' une d i sc r imina t ion fondée sur son or ig ine k u r d e . 

4. La C o m m i s s i o n a déc la ré la r e q u ê t e recevable le 22 m a i 1995. D a n s 

son r a p p o r t du 23 avril 1999 (ancien ar t ic le 31 de la C o n v e n t i o n ) ' , elle 

fo rmule l'avis qu ' i l y a eu violat ion de l 'ar t icle 2 de la Conven t i on (vingt-

sept voix con t r e c inq) , de l 'ar t ic le 3 ( u n a n i m i t é ) , et de l 'ar t ic le 13 (vingt-

neuf voix con t r e t ro is ) , mais qu ' i l n 'y a pas eu viola t ion de l 'ar t ic le 14 

( u n a n i m i t é ) . 

5. Le 20 s e p t e m b r e 1999, un collège de la G r a n d e C h a m b r e a décidé que 

l'affaire devait ê t re examinée pa r celle-ci (articles 5 § 4 du Protocole n" 11, et 

100 § 1 et 24 § 6 du r èg lemen t de la C o u r («le r è g l e m e n t » ) ) . La G r a n d e 

C h a m b r e comprena i t de plein droi t M. R. T ü r m e n , j uge élu au t i t re de la 

Turqu ie (articles 27 § 2 de la Convent ion et 24 § 4 du r èg l emen t ) , 

M L. Wi ldhaber , prés ident de la Cour , M""' E. Pa lm, vice-présidente de la 

Cour , ainsi que M. J . -P. Cos ta et M. M . Fischbach, vice-présidents de section 

(articles 27 § 3 de la Convent ion et 24 §§ 3 et 5 a) du r è g l e m e n t ) . 

O n t en ou t re é té désignés pour complé te r la G r a n d e C h a m b r e : M. A. Pas tor 

Ridruejo, M. G. Bonello, M. J . Makarczyk, M. P. Küris , M m c F. Tu lkens , 

M'™' V. St râznickâ , M. V. Butkevych, M. J . Casadeval l , M™ H.S. Greve , 

M. A.B. Baka , M. R. M a r u s t e et M , m ' S. Botoucharova (articles 24 § 3 et 100 § 4 

du r èg l emen t ) . 

6. A la sui te du dépo r t de M . T ü r m e n , qu i avai t pr is p a r t à l ' e x a m e n de 

l 'affaire au sein de la C o m m i s s i o n (ar t ic le 28 du r è g l e m e n t ) , le 

g o u v e r n e m e n t t u r c («le G o u v e r n e m e n t » ) a dés igné M. F. Gölcüklü p o u r 

s iéger en qua l i t é de j u g e ad hoc (ar t ic les 27 § 2 de la Conven t i on et 29 § 1 

du r è g l e m e n t ) . M . F ischbach et M""' S t r âzn i ckâ , e m p ê c h é s , on t é té 

r e m p l a c é s p a r M m c N . Vajic et M. M. U g r e k h e l i d z e , j u g e s s u p p l é a n t s 

(ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

7. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé un m é m o i r e . 

D a n s le s ien, le r e q u é r a n t est a p p a r u ne pas m a i n t e n i r le gr ief fo rmulé 

pa r lui sur le t e r r a i n de l 'ar t ic le 14 de la Conven t ion . 

8. U n e a u d i e n c e s'est dé rou l ée en publ ic au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 2 février 2000. 

O n t c o m p a r u : 

- pour le Gouvernement 

M. M. OZMEN, agent, 

M m e Y. KAYAALP, 

M. O . ZEYREK, 

M"" M. GÜLSEN, 

M. H . ÇETINKAYA, conseillers ; 

1. Note du greffe : le rapport est disponible au greffe. 
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- pour le requérant 

W F. HAMPSON, conseil, 

M""' A. REIDY, 

M . O . BAYDEMIR, 

M""' R . YALÇINDAG, 

M . M . KILAVUZ, conseillers. 

La C o u r a e n t e n d u en leurs d é c l a r a t i o n s M ' H a m p s o n et M . O z m e n . 

9. Le 31 mai 2000, M M C P a l m , e m p ê c h é e , a é té r e m p l a c é e par 

M . L. F e r r a r i Bravo (ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

EN F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

10. Il y a con t roverse e n t r e les p a r t i e s su r les faits de la p r é s e n t e 

espèce , p a r t i c u l i è r e m e n t en ce qui c o n c e r n e les é v é n e m e n t s des 26 et 

27 d é c e m b r e 1992, lorsqu 'Abdi i l la t i f I lhan , frère du r e q u é r a n t , fut 

a p p r é h e n d é pa r des g e n d a r m e s lors d ' u n e opé ra t i on au village d 'Aytepe 

et du t ê t r e hospi ta l i sé afin de recevoir des soins m é d i c a u x d ' u r g e n c e pour 

u n e grave b lessure à la t ê t e . C o n f o r m é m e n t à l ' anc ien a r t ic le 28 § 1 a) de 

la C o n v e n t i o n , la C o m m i s s i o n a m e n é une e n q u ê t e avec l ' ass is tance des 

pa r t i e s . 

Ses dé l égués ont e n t e n d u des t é m o i n s à A n k a r a les 29 et 30 s e p t e m b r e 

1997, puis le 4 ma i 1998. C e s t é m o i n s é t a i e n t les s u i v a n t s : le r e q u é r a n t ; 

son f rère , Abdul la t i f I lhan ; I b r a h i m K a r a h a n , le vil lageois a p p r é h e n d é au 

cours de la m ê m e o p é r a t i o n ; §e re f Ç a k m a k , le c o m m a n d a n t de la 

g e n d a r m e r i e c e n t r a l e de M a r d i n , r e sponsab le de l ' opéra t ion m e n é e à 

A y t e p e ; A h m e t K u r t , c o m m a n d a n t du pos te local de la g e n d a r m e r i e de 

K o n a k h ; Sel im Uz, un g e n d a r m e qui effectuai t son service mi l i ta i re à 

K o n a k h ; le D r M e h m e t Aydogan , qui e x a m i n a Abdul la t i f I l han à l 'hôpital 

de M a r d i n ; le D' Ô m e r R a h m a n h , qui t r a i t a Abdu l l a t i f I l han à l 'hôpi tal 

publ ic de D i y a r b a k i r ; le D ' S e l a h a t t i n Varo l , de l 'hôpi ta l publ ic de 

D i y a r b a k i r ; Abdi i lkad i r G ù n g ô r e n , le p r o c u r e u r de M a r d i n ; et N u r i Ay, 

un soldat ayan t reçu u n e fo rmat ion d ' aux i l i a i re p a r a m é d i c a l et qu i avait 

servi à M a r d i n . 

11. Les c o n s t a t a t i o n s de fait de la C o m m i s s i o n , auxque l l e s le 

r e q u é r a n t souscri t , se t r ouven t exposées d a n s le r a p p o r t de la 

C o m m i s s i o n du 1 e r m a r s 1999 et r é s u m é e s ci-dessous (sect ion A) . La 

p r o c é d u r e i n t e r n e p e r t i n e n t e et les observa t ions du G o u v e r n e m e n t au 

sujet des faits se t r ouven t é g a l e m e n t r é s u m é e s ci-dessous (sect ions B 

e t C ) . 
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A. Les constatations de fait de la Commission 

12. Abdul la t i f i l h a n hab i t a i t le village d A y t e p e , s i tué d a n s la rég ion du 

Sud-Est de la T u r q u i e , à q u e l q u e 60 à 70 k i l omè t r e s d e la ville de M a r d i n . 

Ay tepe faisait p a r t i e du ressor t du pos te de c o m m a n d e m e n t de la 

g e n d a r m e r i e de M a r d i n . Le pos te de g e n d a r m e r i e le plus p roche é ta i t 

celui de K o n a k h , p lus ieurs vil lages plus loin. Le c o m m a n d a n t du pos te 

c e n t r a l de la g e n d a r m e r i e provincia le , § e r e f Ç a k m a k , connaissa i t le 

vi l lage. Des in fo rma t ions lui é t a i en t p a r v e n u e s aux t e r m e s desque l l e s la 

famille i l han col labora i t avec le PFvK (le P a r t i des t r ava i l l eu rs du 

K u r d i s t a n ) , t r è s act i f d a n s la région à l ' époque . Il soupçonna i t é g a l e m e n t 

le vil lageois I b r a h i m K a r a h a n d ' ê t r e mê lé aux act iv i tés du P K K . 

13. Le vil lage d 'Aytepe é ta i t s i tué sur u n e h a u t e u r , d a n s u n e zone 

va l lonnée . C ô t é sud, il y avai t , en c o n t r e b a s du vil lage, un sec t eu r de 

j a r d i n s décr i t c o m m e p a r s e m é d ' a r b r e s f rui t iers et de buissons . Les 

desc r ip t ions de ce s ec t eu r fournies p a r les t é m o i n s e n t e n d u s pa r les 

dé l égués de la C o m m i s s i o n d ive rgen t . T o u t e s les vers ions a t t e s t e n t 

toutefois qu ' i l y avai t d a n s les j a r d i n s des m u r s de p i e r r e s qui , à c e r t a i n s 

end ro i t s , é t a i en t assez élevés. Des r ivières ou ru i s seaux b o r d a i e n t les 

flancs est et oues t du sec teur . 

14. Le 26 d é c e m b r e 1992, peu avant l ' aube , les g e n d a r m e s de M a r d i n , 

c o m m a n d é s p a r §e re f Ç a k m a k et ass is tés p a r des h o m m e s du pos te de 

K o n a k h , e n t a m è r e n t une o p é r a t i o n au vi l lage d 'Aytepe . D ' a p r è s le 

r a p p o r t é tabl i p a r le c e n t r e de c o m m a n d e m e n t provincial de la 

g e n d a r m e r i e de M a r d i n , un vil lageois, M e h m e t Koca , é ta i t r e c h e r c h é a u 

mot i f q u ' o n le soupçonna i t d'offrir l 'asile à d e u x p e r s o n n e s suspec tées de 

p r ê t e r a ide et ass i s tance au P K K . Le t e m p s é ta i t t r è s froid et le sol couver t 

de ne ige . 

15. Abdul la t i f I lhan et I b r a h i m K a r a h a n a p e r ç u r e n t les mi l i t a i res 

d e s c e n d r e des coll ines e n v i r o n n a n t e s e t s ' a p p r o c h e r du vi l lage. L e u r s 

expé r i ences a n t é r i e u r e s leur f i rent c r a i n d r e d ' ê t r e passés à t abac . Ils 

c o u r u r e n t se cache r d a n s les j a r d i n s au sud du vi l lage. Ils n ' e n t e n d i r e n t 

p e r s o n n e leur c r ie r de s ' a r r ê t e r . G r â c e à ses j u m e l l e s , A h m e t K u r t , le 

c o m m a n d a n t du pos te de K o n a k h , vit les d e u x h o m m e s s 'enfuir . §e re f 

Ç a k m a k , le r e sponsab le de l ' opéra t ion , lui d o n n a l 'o rdre de les a r r ê t e r . 

A h m e t K u r t s ' engagea d a n s les j a r d i n s avec u n e équ ipe de dix-sept 

h o m m e s . 

16. Les g e n d a r m e s t r o u v è r e n t les deux fugitifs tap is sous les buissons 

et les a r b r e s d a n s le s ec t eu r des j a r d i n s . I b r a h i m K a r a h a n ne t e n t a pas de 

s ' é chappe r lorsqu ' i l fut découver t . Les g e n d a r m e s le f r appè ren t à coups de 

po ing et à coups de pied. Ils découvr i r en t Abdul la t i f i l han caché non loin 

de là et se r a s s e m b l è r e n t a u t o u r de lui. î b r a h i m K a r a h a n les vit d o n n e r 

des coups de p ied à son c o m p a g n o n . Il les vit é g a l e m e n t lever et aba i s se r 

l eu r s fusils c o m m e s'ils f r appa ien t Abdu l l a t i f i l h a n à coups de crosse . Il ne 
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vit toutefois pas les crosses t ouche r son c o m p a g n o n . Abdul la t i f î l han se 

rappe l le avoir reçu de n o m b r e u x coups de pied, de m ê m e q u e , à la 

h a n c h e , u n coup de c a n o n de fusil G 3 qu i lui a r r a c h a t o u t e la p e a u . Il 

reçut é g a l e m e n t , sur le côté dro i t de la t ê t e , un coup de crosse de fusil. Il 

perd i t conna i s sance et eu t de gros p r o b l è m e s de m é m o i r e p e n d a n t environ 

u n e s e m a i n e . Les g e n d a r m e s le p l o n g è r e n t d a n s la r ivière t o u t e proche 

afin d e le r a n i m e r . 

17. La C o m m i s s i o n a re je té c o m m e peu plausibles et con t r ad ic to i r e s 

les t é m o i g n a g e s des g e n d a r m e s c o n c e r n a n t l ' a r r e s t a t i on des deux 

h o m m e s . Elle a cons idéré q u e les réc i ts d ' A h m e t K u r t et de Çeref 

Ç a k m a k , qu i n ' ava ien t ass is té ni à l ' a r r e s t a t i o n d ' I b r a h i m K a r a h a n ni à 

celle d 'Abdi i l la t i f i l han , m a n q u a i e n t de crédibi l i té . Sel im Uz d é c l a r a qu'i l 

avai t t rouvé Abdu l l a t i f I lhan caché d a n s les buissons et q u e ce d e r n i e r 

avait pr is la fuite et é ta i t t o m b é à deux repr i ses le long de la r iv ière . La 

C o m m i s s i o n a toutefois j u g é q u e ce t é m o i g n a g e é ta i t , sur un ce r ta in 

n o m b r e de poin ts c ruc iaux , i ncohé ren t et que Se l im U z avai t déposé 

d ' une m a n i è r e t r a d u i s a n t n e t t e m e n t un dés i r de se d isculper . I n t e r r o g é 

plus en dé ta i l , l ' in té ressé r e c o n n u t é g a l e m e n t qu ' i l n 'ava i t pu voir 

e x a c t e m e n t ce qui s 'é ta i t p rodu i t . Aussi la C o m m i s s i o n a-t-elle cons idéré 

q u e le G o u v e r n e m e n t n 'ava i t p rodu i t a u c u n t é m o i n qu i eû t pu d i re sans 

équ ivoque qu ' i l avait vu Abdul la t i f i l h a n se b lesser en t o m b a n t . Elle a 

accep té les t é m o i g n a g e s d 'Abdii l lat i f i l han et d ï b r a h i m K a r a h a n , qu 'e l le 

a j u g é s crédibles et conva incan t s . 

18. î b r a h i m K a r a h a n et Abdul la t i f î l h a n furent a m e n é s devan t le 

r e sponsab le de l ' opéra t ion , §e re f Ç a k m a k , qui les g a r d a en d e h o r s du 

village j u s q u ' à la fin de l ' opé ra t ion . Soupçonné de p r ê t e r a ide e t 

a s s i s t ance au PKK, un t ro i s i ème h o m m e , Veysi Aksoy, fut lui aussi 

a r r ê t é . La C o m m i s s i o n n ' a pas j u g é crédible le t é m o i g n a g e aux t e r m e s 

d u q u e l u n feu avait é té a l l u m é p o u r réchauffer Abdul la t i f î l han . Les 

g e n d a r m e s n ' a l l è ren t pas d a v a n t a g e au village lui c h e r c h e r des 

v ê t e m e n t s secs. A ce m o m e n t , l ' i n té ressé p r é s e n t a i t u n e b lessure visible 

à la t ê t e , u n e ecchymose a u t o u r de l'oeil g a u c h e et une m a r q u e sur le côté 

droi t de la t ê t e qui avait sa igné . U n e b lessure à la j a m b e g a u c h e le faisait 

bo i t e r . Il m o n t r a é g a l e m e n t des t roub le s d ' é locu t ion man i f e s t e s lo rsque 

§e re f Ç a k m a k l ' i n t e r rogea à ce s t ade . 

19. U n r a p p o r t sur l ' incident fut é tabl i pa r les g e n d a r m e s en d a t e du 

26 d é c e m b r e 1992. Il préc isa i t q u ' I b r a h i m K a r a h a n et Abdul la t i f î l han 

n ' ava i en t pas o b t e m p é r é à u n o r d r e de s toppe r et q u ' A b d û l l a t i f î l h a n 

avait c h u t é sur une por t ion p e n t u e , se b lessan t à l 'œil g a u c h e et à la 

j a m b e . Le r a p p o r t é t a i t s igné de §e re f Ç a k m a k , A h m e t K u r t et Sel im Uz. 

Il é ta i t auss i a p p a r e m m e n t revê tu des s i g n a t u r e s d ' I b r a h i m K a r a h a n et 

Abdu l l a t i f î l h a n . O r ce d e r n i e r é ta i t i l l e t t ré e t incapab le d ' éc r i r e son 

n o m . Il apposa i t g é n é r a l e m e n t l ' e m p r e i n t e de son pouce sur les 

d o c u m e n t s . Alors q u e le r a p p o r t ind iqua i t qu ' i l avait é té é tab l i et s igné 
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sur les l ieux p a r les p e r s o n n e s p r é s e n t e s , la C o m m i s s i o n a relevé 

q u ' A h m e t K u r t e t Sel im U z s ' é t a i en t souvenus l 'avoir s igné plus t a r d . 

Elle a é g a l e m e n t cons t a t é qu ' i l s 'agissai t d 'un d o c u m e n t peu fiable et 

t r o m p e u r , qui ne c o r r e s p o n d a i t pas aux é v é n e m e n t s tels q u e décr i t s 

o r a l e m e n t p a r les g e n d a r m e s . 

20. Les g e n d a r m e s r e g a g n è r e n t le pos te d e Konakl i u n e fois 

l ' opéra t ion au village t e r m i n é e . Abdùl la t i f i l h a n é t a n t incapab le de 

m a r c h e r , I b r a h i m K a r a h a n le p o r t a j u s q u ' a u vil lage suivant d 'Ahmet ly , 

où on leur p r ê t a u n e mu le . Abdùl la t i f I lhan p a r c o u r u t su r le dos de celle-

ci le c h e m i n j u s q u ' à K o n a k h , I b r a h i m K a r a h a n l ' a idan t à se t en i r en selle. 

Le g r o u p e a r r iva à K o n a k h vers 15 h 30-16 h e u r e s . 

21 . U n e fois au pos te , A h m e t Kur t recuei l l i t les dépos i t ions des d e u x 

h o m m e s . Pour le r e s t e , Abdùl la t i f I lhan fut g a r d é à la can t ine t and i s 

q u ' i b r a h i m K a r a h a n é ta i t placé d a n s le local des g a r d e s à vue . Le 

G o u v e r n e m e n t n ' a fourni a u c u n r eg i s t r e de g a r d e à vue où a u r a i t é t é 

inscr i te la d é t e n t i o n des in té ressés . V e r s 21 heures -21 h 30, les 

g e n d a r m e s de M a r d i n r e p a r t i r e n t vers l eur pos te à b o r d de leur véhicule , 

e m m e n a n t avec eux I b r a h i m K a r a h a n et Abdùl la t i f i l han . 

22. Ils a r r i v è r e n t à M a r d i n p e n d a n t la nu i t , a p r è s ê t re passés devan t 

l 'hôpi ta l publ ic de M a r d i n . Abdùl la t i f i l han et I b r a h i m K a r a h a n furent 

p lacés d a n s la ca fé té r ia du c e n t r e de c o m m a n d e m e n t provincial de la 

g e n d a r m e r i e de M a r d i n . Aux dé l égués , î b r a h i m K a r a h a n déc l a r a se 

souveni r que deux h o m m e s habi l lés en civil é t a i e n t a r r ivés à la café tér ia . 

L 'un d ' eux , a p p a r e m m e n t médec in , avai t r e g a r d é Abdùl la t i f i l han sans 

l ' e x a m i n e r et avai t dit qu ' i l j oua i t la coméd ie . §e re f Ç a k m a k déc la ra 

pour sa p a r t aux d é l é g u é s qu ' i l avait appelé un m é d e c i n et un auxi l ia i re 

p a r a m é d i c a l p o u r e x a m i n e r Abdùllat if ' i l h a n , et q u ' à l ' issue de l ' e x a m e n le 

m é d e c i n avai t aff irmé q u e celui-ci e x a g é r a i t ses s y m p t ô m e s . La 

C o m m i s s i o n d e m a n d a q u e le m é d e c i n et l ' auxi l ia i re p a r a m é d i c a l fussent 

ident i f iés . Le médec in identif ié p a r le G o u v e r n e m e n t ne c o m p a r u t pas 

pour t émo igne r . Q u a n t à l ' auxi l ia i re p a r a m é d i c a l , il c o m p a r u t mais 

déc l a r a ne pas se souveni r avoir j a m a i s é t é appe lé à e x a m i n e r un d é t e n u 

d a n s les c i r cons tances susdécr i t e s . Le G o u v e r n e m e n t n ' a p rodu i t a u c u n 

r eg i s t r e d ' in f i rmer ie ou doss ier méd ica l a t t e s t a n t q u e des soins eussen t 

é té p rod igués . La C o m m i s s i o n ne s 'est pas e x p r i m é e sur la ques t ion de 

savoir qu i é ta i t venu e x a m i n e r Abdùllat if i l han . Elle a c o n s t a t é q u e 

l ' in té ressé avait tou t au plus reçu des p r e m i e r s soins r u d i m e n t a i r e s et 

q u e le supposé m é d e c i n avai t ignoré des s ignes visibles de d é t r e s s e , sans 

p r e n d r e d e m e s u r e s de p r é c a u t i o n , a lors qu ' i l é ta i t man i f e s t e 

qu 'Abdù l l a t i f i l han avai t subi u n t r a u m a t i s m e à la t ê t e . 

23 . §e re f Ç a k m a k recuei l l i t u n e nouvel le fois les dépos i t ions des deux 

h o m m e s au cours de la j o u r n é e du 27 d é c e m b r e 1992, p r o b a b l e m e n t vers 

17 heu res -17 h 30. Cel le d 'Abdùl la t i f i l h a n est r evê tue de l ' e m p r e i n t e de 

son pouce ainsi q u e d ' une m e n t i o n aux t e r m e s de laque l le l ' in té ressé n ' a 
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pas de s i g n a t u r e . Au di re d ' I b r a h i m K a r a h a n , l ' é ta t d 'Abdùl la t i f î l han 

e m p i r a i t au fur et à m e s u r e que la j o u r n é e avança i t . Il é ta i t i ncapab le de 

m a r c h e r , devai t ê t r e s o u t e n u et avai t p e r d u le cont rô le d e ses in tes t ins 

avan t de l ivrer sa dépos i t ion . 

24. Le 27 d é c e m b r e 1992 à 19 h 10, soit q u e l q u e t r en t e - s ix h e u r e s 

ap rè s leur a r r e s t a t i o n , Abdul la t i f î l han et î b r a h i m K a r a h a n furent admis 

à l 'hôpi ta l publ ic de M a r d i n p o u r y ê t r e so ignés . U n d o c u m e n t d a t é du 

27 d é c e m b r e 1992 et s igné pa r §e re f Ç a k m a k d e m a n d a i t q u e tous deux 

r eçussen t des soins au mot i f qu ' i ls s ' é t a ien t blessés en t o m b a n t . D ' ap rè s 

les r eg i s t r e s de l 'hôpi ta l , î b r a h i m K a r a h a n fut soigné p o u r un 

t r a u m a t i s m e à l 'oreil le d r o i t e . Selon u n r a p p o r t d a t é du 27 d é c e m b r e 

1992 et s igné pa r le D ' Aydogan , l ' é ta t g é n é r a l d 'Abdùl la t i f î l h a n é ta i t 

moyen et l ' in té ressé é ta i t conscient et réagissa i t . Le r a p p o r t faisait aussi 

é t a t d ' u n e h é m a d e r m i e d a n s la zone pé r io rb i t a l e de l 'œil g a u c h e . Il 

p réc isa i t q u e le p a t i e n t , qu i souffrait d ' h é m i p a r é s i e , r i squa i t de p e r d r e la 

vie. 

25. Abdul la t i f î l h a n fut e m m e n é à l 'hôpi ta l publ ic de Diya rbak i r , où les 

médec in s c o n s t a t è r e n t que son é t a t é ta i t passab le , b ien q u ' u n d a n g e r de 

m o r t subs i s t â t , et q u e l ' in té ressé p r é s e n t a i t des s y m p t ô m e s de c o m m o t i o n 

c é r é b r a l e et d ' hémip l ég i e du côté g a u c h e . Le r e q u é r a n t se r end i t à 

l 'hôpi ta l pour voir son frère le 28 d é c e m b r e 1992. Il l ' e m m e n a d a n s une 

c l in ique , où il fit faire , à ses frais, des s canog raph i e s . Au vu des clichés, 

qu i r évé la ien t n o t a m m e n t u n œ d è m e cé r éb ra l et u n e h é m i p a r é s i e d u 

côté g a u c h e , le D r R a h m a n h déc ida q u ' u n e opé ra t i on ne s ' imposa i t pas . 

Abdul la t i f î l han fut t r a i t é pa r voie m é d i c a m e n t e u s e et pu t q u i t t e r 

l 'hôpi ta l le 11 janvier 1993. 

26. Il y r e t o u r n a tous les d e u x mois envi ron pour faire con t rô l e r son 

é t a t . Le 11 j u i n 1993, un r a p p o r t du D' R a h m a n h et du D' Varo l ind iqua 

qu ' i l souffrait d ' u n e p e r t e fonct ionnel le de 60 % du côté g a u c h e . Le 

r e q u é r a n t soumi t à la C o m m i s s i o n des s c a n o g r a p h i e s r écen t e s de son 

ce rveau m o n t r a n t u n e zone d ' a t r o p h i e cé r éb ra l e . Les d é l é g u é s d e la 

C o m m i s s i o n qu i v i ren t Abdu l l a t i f I l han le 29 s e p t e m b r e 1997 n o t è r e n t 

q u ' u n e p e r t e de fonctions du côté g a u c h e é ta i t toujours visible. Sur la 

base des dépos i t ions des médec in s qui t é m o i g n è r e n t devan t les dé l égués , 

la C o m m i s s i o n a toutefois cons idé ré qu ' i l n 'ava i t pas é té d é m o n t r é que le 

r e t a r d mis à so igner l ' in té ressé eû t aggravé de m a n i è r e significative les 

effets à long t e r m e d e sa b lessure à la t ê t e . 

B. La procédure interne 

27. Le r e q u é r a n t et son frère ne d é p o s è r e n t pas p la in te devan t le 

p r o c u r e u r de M a r d i n , A b d ù l k a d i r G ù n g ô r e n . Celui-ci avai t toutefois é t é 

in formé qu 'Abdù l l a t i f î l h a n avait subi des b lessures au m o m e n t de son 
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a r r e s t a t i o n pa r §e re f Ç a k m a k , et il avait reçu des d o c u m e n t s é tabl i s par 

les g e n d a r m e s c o n c e r n a n t l ' a r r e s t a t i on d 'Abdùl la t i f i l h a n et d ' I b r a h i m 

K a r a h a n . D a n s un r a p p o r t écri t d a t é d u 27 d é c e m b r e 1992 et ad res sé a u 

p r o c u r e u r , §e re f Ç a k m a k avai t déc l a r é qu 'Abdù l l a t i f I lhan et I b r a h i m 

K a r a h a n ava ien t pr is la fuite en cou ran t , n o n o b s t a n t de n o m b r e u s e s 

s o m m a t i o n s . Il aff i rma q u e les d e u x h o m m e s ava ien t opposé u n e 

rés i s t ance phys ique aux forces de sécur i t é et é t a i en t t o m b é s des rochers 

en pous san t les g e n d a r m e s . Le p r o c u r e u r s 'é ta i t é g a l e m e n t e n t r e t e n u au 

t é l é p h o n e avec § e r e f Ç a k m a k et avai t reçu des expl ica t ions ve rba les 

faisant n o t a m m e n t a p p a r a î t r e q u ' î b r a h i m K a r a h a n s 'é ta i t en réa l i t é 

s i m p l e m e n t caché , sans p r e n d r e la fuite. 

28. Le 11 février 1993, le p r o c u r e u r rendi t une décis ion de c l a s semen t 

sans su i te aux t e r m e s de laquel le la b lessure d 'Abdùl la t i f I lhan résu l t a i t 

d ' un acc iden t don t nul n ' é t a i t r e sponsab l e , a u c u n e faute i n t en t ionne l l e ou 

de négl igence n ' ayan t é té c o m m i s e . Avan t de r e n d r e sa décis ion, le 

p r o c u r e u r n ' e n t e n d i t ni Abdùl la t i f I lhan , ni I b r a h i m K a r a h a n , ni l 'un 

q u e l c o n q u e des g e n d a r m e s ayan t ass is té a u p r é t e n d u acc iden t . 

29. Le m ê m e j o u r , il r éd igea un ac t e d ' accusa t ion incu lpan t Abdii l la t i f 

î l han de rés i s tance à a g e n t s , infract ion r é p r i m é e pa r l 'ar t ic le 260 du code 

péna l tu rc ( C P T ) . Il déc l a r a q u ' a u cours d 'une o p é r a t i o n Abdii l la t i f i lhan , 

i gno ran t les s o m m a t i o n s , avai t t e n t é d ' é c h a p p e r aux forces de sécur i t é en 

c o u r a n t . Aux dé l égués , il déc l a r a q u e les expl ica t ions fournies par §e re f 

Ç a k m a k l 'avaient inci té à n ' i ncu lpe r î b r a h i m K a r a h a n d ' a u c u n e infract ion. 

30. Le 30 m a r s 1993, Abdùl la t i f i l han c o m p a r u t devan t la j u s t i c e de 

paix de M a r d i n . D ' a p r è s le c o m p t e r e n d u de l ' aud ience , il a d m i t le bien-

fondé de l ' accusa t ion et déc l a r a q u e , le j o u r de l ' inc ident , il n 'avai t , d a n s 

un p r e m i e r t e m p s , pas compr i s les s o m m a t i o n s des forces de sécur i t é . Il 

les avai t ensu i t e c o m p r i s e s , ma i s avai t c o n t i n u é à fuir, de c r a i n t e d ' ê t r e 

mo le s t é . D a n s sa décis ion du m ê m e j o u r , ladi te j u r i d i c t i on c o n s t a t a 

qu 'Abdù l l a t i f I lhan avait a d m i s n 'avoir pas o b t e m p é r é à un o rd re de 

s toppe r et s 'é ta i t donc r e n d u coupab le de rés i s t ance à a g e n t s , au sens de 

l 'ar t ic le 260 du C P T . Elle infligea à l ' in té ressé u n e a m e n d e de 35 000 livres 

t u r q u e s (TRL) qu 'e l l e assor t i t du surs is . Le r e q u é r a n t déc la ra à la 

C o m m i s s i o n qu' i l n 'ava i t pas é té au to r i sé à a c c o m p a g n e r son frère d a n s 

le p r é t o i r e et qu 'Abdùl la t i f , qu i pa r la i t k u r d e , n 'ava i t pas bénéficié d e 

l ' ass is tance d ' un i n t e r p r è t e . Le c o m p t e r e n d u de l ' aud ience ne fait pas 

m e n t i o n de l ' i n t e rven t ion d 'un i n t e r p r è t e . 

C. Les observations du Gouvernement relatives aux faits 

3 1 . Le G o u v e r n e m e n t s ' appuie sur le r a p p o r t re la t i f à l ' incident é tab l i 

par les g e n d a r m e s , sur les dépos i t ions d 'Abdùl la t i f î l h a n et d ' î b r a h i m 

K a r a h a n recuei l l ies p a r eux et sur leurs t é m o i g n a g e s v e r b a u x . 
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32. Abdùl la t i f î l han se sera i t vu en jo indre de s ' a r r ê t e r p a r les 

g e n d a r m e s c h a r g é s de m e n e r u n e o p é r a t i o n d a n s le vil lage. Il se serai t 

enfui et , le t e r r a i n é t a n t g l issant , il a u r a i t c h u t é et se sera i t b lessé . Le 

t é m o i g n a g e d ' I b r a h i m K a r a h a n selon leque l Abdùl la t i f I lhan avai t é té 

f rappé par les mi l i t a i res sera i t peu crédible et i ncohé ren t , au mot i f 

n o t a m m e n t q u e le fils de l ' in té ressé avai t ral l ié le P K K . Les deux 

h o m m e s a u r a i e n t s igné le r a p p o r t sur l ' incident et les dépos i t ions 

réd igées pa r les g e n d a r m e s . Le fait qu 'Abdù l l a t i f I lhan fût i l le t t ré 

n ' i m p l i q u e r a i t pas qu ' i l fût incapab le de s igner des d o c u m e n t s s'il le 

souha i t a i t . 

33 . L ' é t a t d 'Abdùl la t i f I lhan ap rè s l 'accident n ' a u r a i t é t é ni c r i t i que ni 

c o m a t e u x . C o n t r a i r e m e n t aux a l l éga t ions du r e q u é r a n t , l ' in téressé 

n ' a u r a i t pas p e r d u conna i s sance . Il avai t é té capable de faire des 

déc l a ra t ions aux g e n d a r m e s et n 'ava i t pas p a r u g r a v e m e n t a t t e i n t à 

§e re f Ç a k m a k . Le D' R a h m a n l t , qu i l ' examina à l 'hôpi ta l publ ic de 

M a r d i n , déc l a r a qu ' i l r éag i ssa i t . En tou t é t a t d e cause , Abdùl la t i f I lhan 

n ' a u r a i t pas é t é dé la issé mais a u r a i t reçu à l 'hôpi ta l des soins méd icaux 

pour ses b lessures . Ces soins n ' a u r a i e n t pas pu ê t r e d i spensés d a n s la zone 

r u r a l e où avai t eu lieu l ' accident . 

34. Abdùl la t i f î l h a n a u r a i t r e c o n n u devan t la j u s t i c e de paix de M a r d i n 

qu ' i l avai t rés i s té aux forces de sécur i t é , et il n ' a u r a i t ép rouvé aucune 

difficulté à dépose r devan t c e t t e j u r i d i c t i on . 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

35. Les pr inc ipes et p r o c é d u r e s appl icables en m a t i è r e de res­

ponsabi l i t é dé l ic tue l le p e u v e n t se r é s u m e r c o m m e suit . 

A. Les poursuites pénales 

36. Le code péna l t u r c ( C P T ) r é p r i m e tou t e s formes d 'homic ide 

(ar t ic les 448 à 455) et de t e n t a t i v e d 'homic ide (ar t ic les 61 et 62). Il érige 

aussi en infract ion le fait pour un agen t publ ic de s o u m e t t r e un individu à 

la t o r t u r e ou à des mauva i s t r a i t e m e n t s (ar t ic les 243 p o u r la t o r t u r e et 245 

pour les mauva i s t r a i t e m e n t s ) . Les obl iga t ions i n c o m b a n t aux au to r i t é s 

q u a n t à la condu i t e d ' u n e e n q u ê t e p r é l i m i n a i r e au sujet des faits et 

omiss ions suscept ib les de c o n s t i t u e r pare i l les infract ions q u e l 'on por te à 

l eur conna i s sance sont régies p a r les ar t ic les 151 à 153 du code de 

p r o c é d u r e p é n a l e . Les infract ions peuven t ê t r e d é n o n c é e s non s e u l e m e n t 

aux p a r q u e t s ou aux forces de sécu r i t é , ma i s é g a l e m e n t aux au to r i t é s 

a d m i n i s t r a t i v e s locales. Les p la in te s p e u v e n t ê t r e déposées p a r écri t ou 

o r a l e m e n t . D a n s ce d e r n i e r cas , l ' au to r i t é est t e n u e d ' en d r e s s e r procès-

verba l (ar t ic le 151). 
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En ve r tu de l 'ar t icle 235 du code péna l , tout a g e n t publ ic qui ome t 

de d é n o n c e r à la police ou au p a r q u e t u n e infract ion don t il a eu 

conna i s sance d a n s l 'exercice de ses fonctions est passible d ' u n e pe ine 

d ' e m p r i s o n n e m e n t . 

Le p r o c u r e u r qui , de q u e l q u e m a n i è r e q u e ce soit, est avisé d ' une 

s i t ua t ion p e r m e t t a n t de s o u p ç o n n e r q u ' u n e infract ion a é t é c o m m i s e est 

obligé d ' i n s t ru i r e les faits afin de déc ider s'il y a lieu ou non d ' e n g a g e r des 

p o u r s u i t e s (ar t ic le 153 du code d e p r o c é d u r e péna l e ) . 

37. Lo r sque les a l l éga t ions visent des infrac t ions t e r ro r i s t e s , le 

p r o c u r e u r est pr ivé de sa c o m p é t e n c e au profit d ' un sys tème dis t inct de 

p r o c u r e u r s et de cours de s û r e t é de l 'E ta t r épa r t i s sur t ou t le t e r r i to i r e 

de la T u r q u i e . 

38. Si l ' a u t e u r p r é s u m é d ' u n e infract ion est un agen t de la fonction 

pub l ique et si l ' infract ion a é té c o m m i s e d a n s l 'exercice de ses 

fonct ions, l ' e n q u ê t e p r é l i m i n a i r e obéi t à la loi de 1914 sur les 

pou r su i t e s con t r e les fonc t ionna i res , qui l imi te la c o m p é t e n c e ratione 

personae du min i s t è re public q u a n t à ce t t e p h a s e de la p r o c é d u r e . E n 

pare i l cas , l ' e n q u ê t e p r é l i m i n a i r e et , p a r c o n s é q u e n t , la décision de 

poursu iv re ou non sont du ressor t du comi t é a d m i n i s t r a t i f local 

c o m p é t e n t (celui du d is t r ic t ou du d é p a r t e m e n t , selon le s t a tu t du 

suspec t ) . U n e fois pr ise la décis ion de poursu iv re , c'est au p r o c u r e u r 

qu' i l i ncombe d ' i n s t r u i r e l 'affaire. 

Les décis ions des comi tés admin i s t r a t i f s locaux sont suscept ib les de 

recours devan t le Conse i l d ' E t a t , dont la sais ine est d'office en cas de 

c l a s s e m e n t sans su i te . 

39. En ve r tu de l 'ar t ic le 4 , a l inéa i), du déc re t n" 285 du 10 ju i l le t 1987 

re la t i f à l ' au to r i t é du préfet de la région soumise à l ' é ta t d ' u r g e n c e , la loi 

de 1914 ( p a r a g r a p h e 38 ci-dessus) s ' app l ique é g a l e m e n t aux m e m b r e s des 

forces de sécur i t é qu i re lèvent de l ' au to r i t é dud i t préfe t . 

40. Si l ' a u t e u r p r é s u m é d ' u n dél i t est un mi l i t a i r e , la loi appl icable est 

d é t e r m i n é e par la n a t u r e de l ' infract ion. C 'es t ainsi q u e s'il s 'agit d ' une 

« inf rac t ion m i l i t a i r e » , au sens du code péna l mi l i t a i re (loi n" 1632), la 

p r o c é d u r e péna le est en pr inc ipe condu i t e c o n f o r m é m e n t à la loi n" 353 

p o r t a n t c r éa t i on des t r i b u n a u x mi l i t a i res et r é g l e m e n t a t i o n de leur 

p r o c é d u r e . Si un mi l i t a i re est accusé d ' une infract ion de droi t c o m m u n , 

ce sont n o r m a l e m e n t les d ispos i t ions d u code de p r o c é d u r e péna le qu i 

s ' app l iquen t (ar t ic le 145 § 1 de la C o n s t i t u t i o n et ar t ic les 9 à 14 de la loi 

n° 353) . 

Le code péna l mi l i t a i re é r ige en inf rac t ion mi l i t a i r e le fait pour u n 

m e m b r e des forces a r m é e s d e m e t t r e en d a n g e r la vie d ' u n e p e r s o n n e en 

désobé i s san t à u n o r d r e (ar t ic le 89) . En pare i l cas, les p l a i g n a n t s civils 

peuven t saisir les a u t o r i t é s visées au code de p r o c é d u r e péna l e 

( p a r a g r a p h e 36 ci-dessus) ou le s u p é r i e u r h i é r a r c h i q u e de la p e r s o n n e 

conce rnée . 
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B. Les responsabilités civile et administrative du fait des 
infractions pénales 

4 L En ve r tu de l 'ar t icle 13 de la loi n" 2577 sur la p r o c é d u r e 

a d m i n i s t r a t i v e , t ou t e v ic t ime d 'un d o m m a g e r é su l t an t d 'un ac te de 

l ' admin i s t r a t i on peu t d e m a n d e r r é p a r a t i o n à ce t t e d e r n i è r e d a n s le délai 

d ' un a n à c o m p t e r de la d a t e de l 'acte a l l égué . En cas de re je t de tou t ou 

pa r t i e de la d e m a n d e ou si a u c u n e réponse n ' a é té o b t e n u e d a n s un délai 

de so ixan te j o u r s , la v ic t ime peu t e n g a g e r u n e p r o c é d u r e a d m i n i s t r a t i v e . 

42. Aux t e r m e s des p a r a g r a p h e s 1 et 7 de l 'ar t icle 125 de la 

C o n s t i t u t i o n , 

«Tout acte ou décision de l 'administration est susceptible d'un contrôle 

juridictionnel. 

(...) 

L'administration est tenue de réparer tout dommage résultant de ses actes et 

mesures. » 

Ces d isposi t ions consac ren t u n e responsab i l i t é objective de l 'Eta t , qui 

e n t r e e n j e u dès lors q u ' a é té é tabl i que d a n s les c i r cons tances d ' un cas 

d o n n é l 'E ta t a m a n q u é à son obl iga t ion d e m a i n t e n i r l ' o rd re et la 

sécur i t é publics ou de p r o t é g e r la vie et les b iens des p e r s o n n e s , et ce 

sans qu ' i l faille é tab l i r l ' ex is tence d ' une faute dé l ic tue l le i m p u t a b l e à 

l ' admin i s t r a t i on . Sous ce r é g i m e , l ' a d m i n i s t r a t i o n peu t donc se voir 

c o n t r a i n t e d ' i n d e m n i s e r q u i c o n q u e est v ic t ime d ' un pré jud ice r é su l t an t 

d 'un ac te commis p a r des p e r s o n n e s non ident i f iées . 

43 . L 'a r t i c le 8 du déc re t n° 430 du 16 d é c e m b r e 1990, don t la d e r n i è r e 

p h r a s e s ' inspire de la d ispos i t ion s u s m e n t i o n n é e ( p a r a g r a p h e 42 ci-

des sus ) , est ainsi libellé : 

«Les décisions et actes pris dans l'exercice des pouvoirs que leur confère le présent 

décret par le préfet d'une région soumise à l'état d'urgence ou par le préfet d'une 

province de pareille région n'engagent pas leurs responsabilités pénale, financière ou 

juridique. Celles-ci ne peuvent être recherchées devant aucune autorité judiciaire, sans 

préjudice du droit pour la victime de demander à l'Etat réparation des dommages à elle 

causes sans justification. » 

44. En v e r t u du code des obl iga t ions , tou te p e r s o n n e qu i subi t un 

d o m m a g e du fait d ' un ac te illicite ou dél ic tue l peu t i n t rodu i r e u n e act ion 

en r é p a r a t i o n , t a n t p o u r p ré jud ice m a t é r i e l (ar t ic les 41 à 46) q u e pour 

d o m m a g e m o r a l (ar t ic le 47) . En la m a t i è r e , les t r i b u n a u x civils ne sont 

liés ni pa r les cons idé ra t ions ni p a r le verd ic t des j u r id i c t ions répress ives 

su r la ques t ion de la cu lpab i l i t é de l 'accusé (ar t ic le 53). 

Toutefo is , en ve r tu de l 'a r t ic le 13 de la loi n" 657 sur les a g e n t s de l 'Eta t , 

t ou t e p e r s o n n e ayant subi un d o m m a g e d u fait d ' u n ac te r e l evan t de 

l ' a ccompl i s semen t d 'ob l iga t ions régies p a r le droi t publ ic ne p e u t en 

pr inc ipe i n t e n t e r u n e ac t ion q u e con t re l ' au to r i t é don t relève le 



332 ARRÊT ÌLHAN c. TURQUIE 

fonc t ionna i re conce rné , qui ne peu t ê t r e a t t a q u é d i r e c t e m e n t (ar t ic le 129 

§ 5 de la C o n s t i t u t i o n et a r t i c les 55 et 100 du code des ob l iga t ions ) . C e t t e 

règle n 'es t toutefois pas abso lue . L o r s q u ' u n ac te est j u g é illicite ou 

dél ic tue l et qu ' i l p e rd en c o n s é q u e n c e son c a r a c t è r e d ' ac te ou de fait 

« a d m i n i s t r a t i f » , les j u r id i c t ions civiles peuven t au to r i s e r l ' in t roduc t ion 

d ' u n e d e m a n d e de d o m m a g e s - i n t é r ê t s d i r igée con t re l ' a u t e u r l u i - m ê m e , 

s a n s pré jud ice d u dro i t p o u r la v ic t ime d ' i n t e n t e r u n e ac t ion con t r e 

l ' admin i s t r a t i on en invoquan t la r esponsab i l i t é sol idaire d e celle-ci en sa 

q u a l i t é d ' e m p l o y e u r du fonc t ionna i re (ar t ic le 50 du code des ob l iga t ions ) . 

C. Les infractions de résistance à agents 

45 . L 'a r t i c le 258 du C P T prévoi t en son p r e m i e r p a r a g r a p h e : 

«Quiconque, par la force ou la menace, résiste à un agent p u b l i c ou à ses auxiliaires 

accomplissant leurs fonctions officielles est puni d'une peine d 'emprisonnement qui ne 

peut être inférieure à six mois ni supérieure à deux ans. » 

46. L 'a r t ic le 260 du C P T d i s p o s e : 

«Quiconque exerce une influence ou utilise la force pour empêcher l'exécution d'une 

disposition législative ou réglementaire quelle qu'elle soit est puni d'une peine 

d'emprisonnement qui ne peut excéder un an.» 

EN D R O I T 

I. A P P R É C I A T I O N DES FAITS PAR LA C O U R 

47. La C o u r rappe l le sa j u r i s p r u d e n c e c o n s t a n t e d ' a p r è s laquel le le 

sys t ème de la Conven t ion tel qu ' i l s ' appl iqua i t avan t le I e r n o v e m b r e 

1998 confiait en p r e m i e r lieu à la Commis s ion l ' é t ab l i s semen t et la 

vérif icat ion des faits (anc iens a r t ic les 28 § 1 et 31 de la C o n v e n t i o n ) . Si la 

C o u r n 'es t pas liée pa r les c o n s t a t a t i o n s du r a p p o r t de la C o m m i s s i o n et 

d e m e u r e libre d ' app réc i e r les faits e l l e - m ê m e à la l umiè r e de tous les 

é l é m e n t s qu 'e l le possède , ce n 'es t q u e d a n s des c i r cons tances 

excep t ionne l l es qu 'e l l e use de ses p r o p r e s pouvoirs en la m a t i è r e (voir, 

e n t r e a u t r e s , l ' a r rê t Akdivar et a u t r e s c. T u r q u i e du 16 s e p t e m b r e 1996, 

Recueil des arrêts et décisions 1996-IV, p. 1214, § 78). 

48 . D ' a p r è s le G o u v e r n e m e n t , la C o m m i s s i o n a a t t a c h é t rop de poids 

aux dépos i t ions d 'Abdul la t i f î l h a n et , s u r t o u t , d ' i b r a h i m K a r a h a n , don t le 

t é m o i g n a g e m a n q u e r a i t de crédibi l i té et de cohé rence . La C o u r observe 

que les object ions du G o u v e r n e m e n t re la t ives à ces t é m o i n s on t é té 

pr ises en c o m p t e d a n s le r a p p o r t de la C o m m i s s i o n , laquel le a abo rdé sa 

t âche d ' éva lua t ion des p reuves avec la p r u d e n c e r equ i se , s ' a t t a r d a n t en 

dé ta i l su r les é l é m e n t s é t a y a n t les a l l éga t ions du r e q u é r a n t c o m m e su r 

ceux j e t a n t un d o u t e su r l eur c rédib i l i té . Elle cons idère q u e les c r i t iques 
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énoncées pa r le G o u v e r n e m e n t n e soulèvent a u c u n e ques t i on de fond qui 

sera i t de n a t u r e à jus t i f i e r l 'exercice pa r elle de ses pouvoirs de 

vérif icat ion des faits. D a n s ces condi t ions , la C o u r accep te les faits tels 

qu ' i l s on t é té é tabl is p a r la C o m m i s s i o n ( p a r a g r a p h e s 10-30 c i -dessus) . 

II. E X C E P T I O N S PRÉLIMINAIRES D U G O U V E R N E M E N T 

A. Incompatibilité ratione personae 

49. Le G o u v e r n e m e n t sou t i en t q u e la r e q u ê t e doit ê t r e re je tée pour 

cause d ' incompa t ib i l i t é ratione personae, le r e q u é r a n t , Nas i r î l han , ne 

pouvan t se p r é t e n d r e , su r le t e r r a i n de la C o n v e n t i o n , v ic t ime des 

violat ions a l léguées . L ' i n t é r e s sé ne p o u r r a i t d a v a n t a g e pas se r p o u r un 

r e p r é s e n t a n t de son frère Abdul la t i f I lhan , car il ex is te des profess ionnels 

pour condu i r e les p r o c é d u r e s devan t les o r g a n e s de la Conven t ion . 

Abdul la t i f î l h a n sera i t p a r a i l leurs capab le de m e n e r l u i -même ses 

p r o p r e s affaires en j u s t i c e . A u t o r i s e r le r e q u é r a n t à pour su iv re la r e q u ê t e 

rev iendra i t à é larg i r de m a n i è r e injustifiée la ca tégor ie des pe r sonnes -

p a r e n t s et p roches des v ic t imes - p o u v a n t i n t rodu i r e des r e q u ê t e s 

r é c l a m a n t r é p a r a t i o n p o u r e l l e s -mêmes . En c o n s é q u e n c e , la r e q u ê t e ne 

sera i t pas valable et devra i t ê t r e r e j e t ée . 

50. La C o m m i s s i o n , à l'avis de laquel le le r e q u é r a n t souscr i t , cons idère 

q u e ce d e r n i e r a i n t rodu i t la r e q u ê t e au nom de son f rère , qui se t rouvai t 

dans un é ta t d ' inval id i té et de vu lné rab i l i t é cons idé rab les . D e v a n t les 

dé légués , Abdul la t i f î l h a n a man i fe s t é son sou t ien à la r e q u ê t e , et la 

C o m m i s s i o n a e s t imé q u e ce n ' é t a i t n u l l e m e n t a b u s e r du sys tème de la 

Conven t i on que d ' a u t o r i s e r le r e q u é r a n t à i n t rodu i r e la r e q u ê t e . 

51 . La C o u r a j u g é p r é c é d e m m e n t , d a n s le con t ex t e de l 'ar t icle 35 § 1 

( a n c i e n n e m e n t 26) de la C o n v e n t i o n , q u e les règles de recevabi l i té doivent 

s ' app l iquer avec u n e c e r t a i n e souplesse et sans fo rma l i sme excessif ( a r rê t 

C a r d o t c. F r a n c e du 19 m a r s 1991, sér ie A n" 200, p . 18, § 34) . Il y a lieu 

é g a l e m e n t d 'avoir é g a r d à l eur objet et à l eur bu t (voir, p a r exemple , 

l ' a r rê t W o r m c. A u t r i c h e du 29 aoû t 1997, Recueil 1997-V, p. 1547, § 33), 

de m ê m e q u ' à ceux de la Conven t i on en g é n é r a l qu i , en t a n t qu 'e l le 

cons t i tue un t r a i t é de g a r a n t i e collective des d ro i t s de l ' h o m m e et des 

l ibe r t é s f o n d a m e n t a l e s , doi t ê t r e i n t e r p r é t é e et a p p l i q u é e d ' u n e m a n i è r e 

qui en r e n d e les ex igences concrè tes et effectives (voir, pa r e x e m p l e , 

l ' a r rê t Ya§a c. T u r q u i e du 2 s e p t e m b r e 1998, Recueil 1998-VI, p . 2429, § 64). 

52. Le sys tème de recours individuels prévu à l 'ar t icle 34 

( a n c i e n n e m e n t 25) de la C o n v e n t i o n exclut les r e q u ê t e s i n t r o d u i t e s par 

la voie de ï'actio popularis. Les r e q u ê t e s doivent donc ê t r e i n t rodu i t e s par 

des p e r s o n n e s se p r é t e n d a n t v ic t imes d ' une violat ion d ' une ou de p lus ieurs 

des disposi t ions de la C o n v e n t i o n ou en leur n o m . Pare i l l es p e r s o n n e s 
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doivent pouvoir d é m o n t r e r qu ' e l l e s ont é té d i r e c t e m e n t affectées p a r la 

m e s u r e i n c r i m i n é e (voir, p a r e x e m p l e , l ' a r rê t O p e n Door et D u b l i n Wel l 

W o m a n c. I r l ande du 29 oc tobre 1992, série A n° 246-A, p. 22, § 44) . Pa r 

a i l leurs , la q u a l i t é de v ic t ime peu t ex is te r m ê m e en l ' absence de p ré jud ice , 

la ques t ion des d o m m a g e s r e l evan t de l 'ar t icle 41 ( a n c i e n n e m e n t 50) de la 

C o n v e n t i o n , en v e r t u d u q u e l l 'octroi d ' une i n d e m n i t é est s u b o r d o n n é à 

l ' é t ab l i s semen t d ' un to r t , m a t é r i e l ou mora l , r é s u l t a n t de la violat ion 

(voir, pa r e x e m p l e , l ' a r rê t W a s s i n k c. Pays-Bas du 27 s e p t e m b r e 1990, 

sér ie A n " 185-A, p . 14, § 38) . 

53 . A la l umiè r e de ce qu i p r é c è d e , la C o u r re lève que la q u e s t i o n de 

savoir si le r e q u é r a n t p e u t ou non r é c l a m e r r é p a r a t i o n p o u r l u i - m ê m e est 

d i s t inc te de celle de savoir s'il peu t v a l a b l e m e n t i n t r o d u i r e la r e q u ê t e . En 

l 'espèce, c'est Abdùl la t i f I lhan qui a é té la v ic t ime i m m é d i a t e de 

l ' agress ion et des m a u v a i s t r a i t e m e n t s d é n o n c é s . Le r e q u é r a n t a du r e s t e 

précisé d a n s sa r e q u ê t e qu ' i l se p la igna i t au n o m de son f rère , l eque l , 

c o m p t e t e n u de son é t a t de s a n t é , n ' é t a i t pas en m e s u r e de m e n e r lui-

m ê m e la p r o c é d u r e . Ce la dit , la C o u r note que d ' une m a n i è r e g é n é r a l e il 

est p ré fé rab le q u ' u n e r e q u ê t e dés igne c o m m e r e q u é r a n t la p e r s o n n e lésée 

et q u ' u n e p r o c u r a t i o n soit p r o d u i t e qui au to r i s e u n a u t r e m e m b r e de la 

famil le à ag i r au n o m de l ' i n té ressé . O n a a ins i l ' a s su rance q u e la 

r e q u ê t e est i n t r o d u i t e avec le c o n s e n t e m e n t de la v ic t ime de la violat ion 

a l léguée et on évite l ' i n t roduc t ion de r e q u ê t e s p a r la voie de Vactio 

popularis. 

54. En l ' espèce , la C o u r n 'es t toutefois pas p e r s u a d é e q u e le fait q u e 

Nas i r I lhan ait a p p o s é son p rop re n o m et non celui de son frère pour 

dé s igne r le r e q u é r a n t révèle un abus du sys t ème de la Conven t i on . 

Abdùl la t i f I l han a consent i à l ' e n g a g e m e n t de la p r o c é d u r e et a c o m p a r u 

devan t les dé l égués de la C o m m i s s i o n pour t é m o i g n e r . La d é m a r c h e 

accompl ie p a r le r e q u é r a n t au n o m de son frère ne fait p a s d a v a n t a g e 

a p p a r a î t r e un conflit d ' i n t é r ê t s . E n effet, le r e q u é r a n t peu t p r é t e n d r e 

avoir é té touché de près pa r l ' inc ident . Il est le m e m b r e de la famille 

d 'Abdùl la t i f I lhan qu i se r end i t i m m é d i a t e m e n t à l 'hôpi ta l u n e fois 

informé de la b lessure d e l ' i n t é res sé , et il fit le nécessa i re p o u r q u e son 

frère r eçû t les soins don t il avai t besoin. Le G o u v e r n e m e n t af f i rme q u e 

l ' é ta t de s a n t é d 'Abdùl la t i f I lhan ne l ' empêcha i t pas de m e n e r l u i - m ê m e 

ses affaires en j u s t i ce , ma i s la C o u r e s t ime que des cons idé ra t ions 

spéciales p e u v e n t se jus t i f i e r lo rsque la p e r s o n n e ayant subi a u x m a i n s 

des forces de sécu r i t é des t r a i t e m e n t s don t il est a l légué qu ' i l s sont 

c o n t r a i r e s aux ar t ic les 2 et 3 de la Conven t i on souffre tou jours de 

séquel les graves . 

55. Dès lors, eu éga rd aux c i r cons tances pa r t i cu l i è re s de l ' espèce, où 

Abdùl la t i f I lhan peu t p r é t e n d r e s ' ê t re t rouvé d a n s u n e s i tua t ion 

p a r t i c u l i è r e m e n t v u l n é r a b l e , la C o u r j u g e q u e le r e q u é r a n t p e u t p a s s e r 

p o u r avoir v a l a b l e m e n t i n t rodu i t la r e q u ê t e au n o m de son f rère . En 
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c o n s é q u e n c e , elle r e j e t t e l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t sur 

ce poin t . 

B. Epuisement des voies de recours internes 

56. Le G o u v e r n e m e n t sou t ien t que , c o n t r a i r e m e n t à ce qu 'ex ige 

l 'a r t ic le 35 d e la C o n v e n t i o n , les voies de r ecour s n 'on t pas é té épuisées 

p a r le r e q u é r a n t , qu i a u r a i t pu faire r e d r e s s e r ses griefs en e n g a g e a n t 

u n e p r o c é d u r e péna le ou en sa is i ssant les j u r id i c t i ons civiles ou 

a d m i n i s t r a t i v e s . Le G o u v e r n e m e n t se réfère en pa r t i cu l i e r au fait q u e ni 

Abdullatif I l han ni le r e q u é r a n t ne se sont p la in t s au p r o c u r e u r et q u e le 

p r e m i e r n ' a fo rmulé a u c u n e do léance lorsqu ' i l c o m p a r u t devan t la jus t i ce 

de paix de M a r d i n le 30 m a r s 1993. 

57. L 'avocat du r e q u é r a n t a aff i rmé lors de l ' aud ience devan t la C o u r 

q u e le p r o c u r e u r de M a r d i n avait é té informé que t a n t Abdul la t i f I lhan 

q u ' I b r a h i m K a r a h a n ava ien t é té blessés lors de leur a r r e s t a t i o n par les 

g e n d a r m e s . Le p r o c u r e u r déc la ra aux dé l égués de la C o m m i s s i o n qu' i l 

avai t é t é p r éoccupé p a r le fait q u ' A b d u l l a t i f I l han eû t subi des b lessures 

auss i g raves . Sa décision de c l a s s e m e n t sans sui te du 11 février 1993 

qualif iai t é g a l e m e n t Abdul la t i f I lhan de pa r t i e lésée. 

58. La C o u r rappe l le q u e la règle de l ' épu i s emen t des voies de recours 

i n t e r n e s énoncée à l 'ar t icle 35 § 1 de la Conven t i on impose aux r e q u é r a n t s 

l 'obl igat ion d 'u t i l i ser en p r e m i e r lieu les r ecours d isponibles et suffisants 

d a n s le sys t ème j u r i d i q u e de l eu r pays pour l eu r p e r m e t t r e d ' ob ten i r 

r é p a r a t i o n des viola t ions qu ' i l s a l l èguen t . Lesd i t s recours doivent exis ter 

à un d e g r é suffisant de c e r t i t u d e , en p r a t i q u e c o m m e en théo r i e , sans quoi 

leur m a n q u e n t l 'effectivité et l 'accessibi l i té voulues . L 'a r t i c le 35 § 1 

impose auss i de soulever devan t l ' o rgane i n t e r n e a d é q u a t , au moins en 

s u b s t a n c e et d a n s les fo rmes et délais p resc r i t s p a r le dro i t i n t e r n e , les 

griefs q u e l 'on e n t e n d fo rmule r pa r la su i te d e v a n t la C o u r , mais il 

n ' impose pas d ' u se r de recours qu i sont i n a d é q u a t s ou ineffectifs ( a r r ê t s 

Aksoy c. T u r q u i e du 18 d é c e m b r e 1996, Recueil 1996-VI, pp . 2275-2276, 

§§ 51-52, et Akdivar et a u t r e s p réc i t é , p . 1210, §§ 65-67). 

59. La C o u r soul igne qu 'e l l e doit a p p l i q u e r ce t t e règ le en t e n a n t 

d û m e n t c o m p t e d u c o n t e x t e : le m é c a n i s m e de s a u v e g a r d e des d ro i t s de 

l ' h o m m e q u e les E t a t s c o n t r a c t a n t s sont convenus d ' i n s t a u r e r . Elle a 

a insi r econnu que l 'ar t ic le 35 § 1 doi t ê t r e app l i qué avec une ce r t a ine 

souplesse et sans fo rma l i sme excessif. Elle a de plus a d m i s q u e la règle 

de l ' épu i s emen t des voies de recours i n t e r n e s ne s ' a ccommode pas d 'une 

app l ica t ion a u t o m a t i q u e et ne revêt pas un c a r a c t è r e abso lu ; en en 

c o n t r ô l a n t le r espec t , il faut avoir é g a r d a u x c i r cons tances d e la cause . 

C e l a signifie n o t a m m e n t q u e la C o u r doit t en i r c o m p t e de m a n i è r e 

réa l i s t e non s e u l e m e n t des recours p révus en théor i e d a n s le sys tème 
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j u r i d i q u e de l 'E ta t c o n t r a c t a n t conce rné , ma i s é g a l e m e n t du con t ex t e 

d a n s lequel ils se s i t uen t ainsi q u e de la s i t ua t ion pe r sonne l l e du 

r e q u é r a n t . Il lui faut dès lors e x a m i n e r si, c o m p t e t e n u de l ' en semble des 

c i r cons tances de la cause , le r e q u é r a n t a fait tout ce q u e l 'on pouvai t 

r a i s o n n a b l e m e n t a t t e n d r e de lui p o u r épu i se r les voies de r ecour s 

i n t e r n e s ( a r r ê t s Akdivar et a u t r e s p réc i t é , p . 1211, § 69, et Aksoy p réc i t é , 

p . 2276, §§ 53-54). 

60. La C o u r no te q u e le droi t t u r c prévoit des r ecour s a d m i n i s t r a t i f s , 

civils et p é n a u x con t r e les ac tes illicites et dé l ic tue ls i m p u t a b l e s à l 'Eta t ou 

à ses a g e n t s ( p a r a g r a p h e s 36 et su ivan t s c i -dessus) . 

6 1 . En ce qu i conce rne l 'act ion de droi t a d m i n i s t r a t i f fondée sur la 

r esponsab i l i t é objective de l ' a d m i n i s t r a t i o n que prévoi t l 'ar t icle 125 de la 

C o n s t i t u t i o n ( p a r a g r a p h e s 41-42 c i -dessus) , la C o u r rappe l le que 

l 'obl igat ion que les a r t ic les 2 et 13 de la Conven t i on font pe se r su r les 

E t a t s c o n t r a c t a n t s d 'ef fectuer une e n q u ê t e p rop re à m e n e r à 

l ' ident i f icat ion et à la pun i t ion des r e sponsab les en cas d ' agress ion 

mor t e l l e p o u r r a i t ê t r e r e n d u e i l lusoire si pour les griefs formulés sur le 

t e r r a i n de ces a r t ic les un r e q u é r a n t devai t ê t r e censé avoir exercé u n e 

ac t ion de droi t a d m i n i s t r a t i f ne pouvan t d é b o u c h e r q u e su r l 'octroi d ' u n e 

i n d e m n i t é ( a r r ê t Ya§a p réc i t é , p . 2431 , § 74). C e t t e cons idé ra t ion 

s ' app l ique é g a l e m e n t , sous l 'angle de l 'ar t ic le 3, a u x cas de t o r t u r e ou 

de sévices graves lo rsque les c i r cons tances sont de n a t u r e à inspi rer 

au p l a ignan t un s e n t i m e n t de vu lné rab i l i t é , d ' impu i s sance et 

d ' a p p r é h e n s i o n face aux r e p r é s e n t a n t s de l 'Eta t ( a r r ê t Aksoy p réc i t é , 

p . 2277, § 56) . 

En c o n s é q u e n c e , le r e q u é r a n t n 'ava i t pas l 'obl igat ion d ' i n t e n t e r la 

p r o c é d u r e a d m i n i s t r a t i v e susvisée, et l ' except ion p r é l i m i n a i r e est sur ce 

point d é p o u r v u e de f o n d e m e n t . 

62. Q u a n t à la possibi l i té d ' i n t e n t e r au civil une ac t ion en r é p a r a t i o n 

d ' un d o m m a g e subi à c a u s e d ' ac t e s illicites ou d ' u n c o m p o r t e m e n t 

m a n i f e s t e m e n t illégal de la pa r t d ' a g e n t s de l 'E ta t ( p a r a g r a p h e 44 ci-

de s sus ) , la C o u r relève q u e le d e m a n d e u r à u n e tel le ac t ion doit non 

s e u l e m e n t é tab l i r l ' ex is tence d 'un l ien de causa l i t é e n t r e l 'acte faut i f et le 

d o m m a g e subi , mais il doit ident i f ier l ' a u t e u r p r é s u m é de l ' ac te . En 

l 'espèce, le p r o c u r e u r n ' e n t r e p r i t a u c u n e d é m a r c h e p o u r d é t e r m i n e r qu i 

é ta i t p r é sen t lo r squ 'Abdül la t i f í l han fut a r r ê t é ou lorsqu ' i l subit ses 

b l e s su res . Aucun des d o c u m e n t s fournis pa r les g e n d a r m e s ne p e r m e t 

d ' ident i f ie r les p e r s o n n e s en ques t i on . L ' iden t i t é des a u t e u r s ou des 

t é m o i n s possibles é ta i t donc inconnue du r e q u é r a n t . De p lus , le p r o c u r e u r 

ne pr i t a u c u n e m e s u r e pour découvr i r des p reuves conf i rman t ou in f i rman t 

le récit livré pa r les g e n d a r m e s q u a n t à la n a t u r e p r é t e n d u m e n t acc iden te l le 

des b le s su res . D a n s ces condi t ions , il n ' a p p a r a î t pas qu ' i l y eû t la m o i n d r e 

base sur laque l le Abdûl la t i f I lhan a u r a i t pu e n g a g e r u n e ac t ion au civil avec 

des chances r a i sonnab les de succès. 
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63 . Q u a n t aux r ecour s de droi t péna l ( p a r a g r a p h e s 36-40 ci-dessus) , 

la C o u r note q u e le p r o c u r e u r de M a r d i n avai t é té informé 

qu 'Abdu l l a t i f i l h a n avait subi des b lessures graves au m o m e n t de son 

a r r e s t a t i o n p a r les g e n d a r m e s à son vi l lage. Il avai t donc le devoir , en 

v e r t u de l 'a r t ic le 153 du code de p r o c é d u r e péna l e , de r e c h e r c h e r si 

une infract ion avait é té commise . Aussi la C o u r considère- t -e l le que 

la ques t i on a é té su f f i s amment p o r t é e à l ' a t t en t ion de l ' au to r i t é 

i n t e r n e c o m p é t e n t e . Dès lors q u e sa s i tua t ion é ta i t de n a t u r e à 

lui insp i re r un s e n t i m e n t de vu lné rab i l i t é , d ' impu i s sance et 

d ' a p p r é h e n s i o n face aux r e p r é s e n t a n t s de l 'E ta t , Abcliillatif I lhan 

pouvai t l é g i t i m e m e n t e s c o m p t e r q u e les inves t iga t ions nécessa i res 

s e ra i en t m e n é e s sans q u e l u i - m ê m e ou sa famil le dussen t dépose r 

fo rme l l emen t une p l a in t e précise . Le p r o c u r e u r choisit toutefois de ne 

pas e n q u ê t e r au sujet des c i rcons tances d a n s lesquel les l ' in té ressé 

avai t subi ses b l e s su res . 

64. En c o n s é q u e n c e , la C o u r re je t t e é g a l e m e n t les except ions 

p ré l imina i r e s du G o u v e r n e m e n t q u a n t aux r ecour s offerts p a r les voies 

civile et p é n a l e . 

III. SUR LES V I O L A T I O N S A L L É G U É E S DE L 'ARTICLE 2 DE LA 

C O N V E N T I O N 

65. Le r e q u é r a n t a l lègue q u e son frère Abdu l l a t i f I lhan a fait l 'objet 

d ' u n e agress ion illicite p o t e n t i e l l e m e n t mor te l l e de la p a r t de g e n d a r m e s 

et q u e les a u t o r i t é s ont failli à leur obl iga t ion de m e n e r u n e e n q u ê t e 

effective et a d é q u a t e au sujet de l ' incident . Il y voit u n e viola t ion de 

l 'ar t icle 2 de la Conven t ion , aux t e r m e s d u q u e l : 

« 1. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut être 

infligée à quiconque intentionnellement, sauf en exécution d'une sentence capitale 

prononcée par un tribunal au cas où le délit est puni de cette peine par la loi. 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 

où elle résulterait d'un recours à la force rendu absolument nécessaire: 

a) pour assurer la défense de toute personne contre la violence illégale ; 

b) pour effectuer une arrestation régulière ou pour empêcher l'évasion d'une 

personne régulièrement dé tenue ; 

c) pour réprimer, conformément à la loi, une émeute ou une insurrection.» 

66. Le G o u v e r n e m e n t c o m b a t ces a l l éga t ions . La C o m m i s s i o n a 

fo rmulé , à la ma jo r i t é , l 'avis q u e l 'a r t ic le 2 a é t é enfreint à r a i son de la 

b lessure infligée à Abdul la t i f I l han , du délai mis à l 'envoyer à l 'hôpi ta l et 

de l ' absence d 'une e n q u ê t e effective. U n e m i n o r i t é de la C o m m i s s i o n a 

e s t imé q u e l 'ar t ic le 2 ne p e u t ê t r e violé lorsqu ' i l n 'y a ni décès ni 

i n t en t ion de d o n n e r la m o r t . 
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A. Thèses des comparants devant la Cour 

/. Le requérant 

67. Le r e q u é r a n t sou t i en t qu 'Abdu l l a t i f i l han a fait l 'objet d ' une 

agress ion illicite et p o t e n t i e l l e m e n t m o r t e l l e . D ' a p r è s lui, l 'ar t ic le 2 ne 

vise pas u n i q u e m e n t le recours à la force m e u r t r i è r e ma i s inclut 

é g a l e m e n t l 'u t i l i sa t ion de la force p o t e n t i e l l e m e n t m e u r t r i è r e , c 'es t -à-

di re celle don t on peu t r a i s o n n a b l e m e n t prévoir qu 'e l l e va p rovoque r la 

m o r t . L 'a r t i c le 2 ex igera i t é g a l e m e n t q u e pare i l le force ne soit ut i l isée 

q u e là où c'est a b s o l u m e n t nécessa i re p o u r a t t e i n d r e l 'un des objectifs 

é n u m é r é s au p a r a g r a p h e 2 de ce t t e disposi t ion. En l 'espèce, Abdùl la t i f 

I lhan a é té f rappé à la t è t e au moins u n e fois avec la crosse d ' un fusil lors 

d ' u n e agress ion dé l ibé rée p e r p é t r é e avec u n e force cons idé rab le . Pare i l 

coup à la t ê t e , qu i cons t i tue une p a r t i e vu lné rab l e du corps , 

r e p r é s e n t e r a i t u n e agress ion dont on pour ra i t prévoir le c a r a c t è r e 

p o t e n t i e l l e m e n t m o r t e l et t é m o i g n e r a i t d ' un to ta l m é p r i s pour la vie de 

la v ic t ime . Le recours à la force n ' a u r a i t eu a b s o l u m e n t a u c u n e 

jus t i f ica t ion pu i squ 'Abdù l l a t i f I lhan n 'ava i t pas rés is té aux g e n d a r m e s 

venus l ' a r r ê t e r . 

68. D è s lors q u e la Conven t i on conce rne la r e sponsab i l i t é civile des 

E t a t s et non la r e sponsab i l i t é péna l e des a u t e u r s d ' inf rac t ions , la 

ques t ion de la mens rea se ra i t ici d é p o u r v u e d e p e r t i n e n c e . Le dé fau t de 

p r o m p t i t u d e d a n s l ' a d m i n i s t r a t i o n de soins m é d i c a u x cons t i t ue ra i t en 

l 'espèce u n e c i rcons tance a g g r a v a n t e . 

69. L 'E ta t d é f e n d e u r a u r a i t pa r a i l leurs m a n q u é à l 'obl igat ion q u e lui 

faisait l 'ar t ic le 2 de p r o t é g e r le frère d u r e q u é r a n t au t r ave r s du dro i t 

p é n a l et de la mise en œuvre effective de ses sanc t ions . Les affaires 

p r é c é d e m m e n t e x a m i n é e s p a r les o r g a n e s de la C o n v e n t i o n 

m o n t r e r a i e n t que l ' a t t i t ude et le c o m p o r t e m e n t des forces de sécur i t é et 

des p r o c u r e u r s d a n s le Sud-Est de la T u r q u i e vers 1993 r é s u l t a i e n t du non-

respec t pa r l 'E ta t de son obl igat ion de p réven i r et de r é p r i m e r les 

infract ions con t re les p e r s o n n e s . Le r e q u é r a n t invoque à cet é g a r d les 

a r r ê t s r e n d u s le 28 m a r s 2000 d a n s les affaires Mahmut Kaya c. Turquie et 

Kihç c. Turquie (n° 22535/93 , C E D H 2000-111, et n" 22492/93 , C E D H 

2000-IIL). 

70. De surcro î t , le r e q u é r a n t sou t i en t q u e les a u t o r i t é s ont failli à 

l 'obl igat ion q u e l eu r imposa i t l 'ar t ic le 2 de m e n e r u n e e n q u ê t e au sujet 

du r ecour s p o t e n t i e l l e m e n t m o r t e l à la force. Il renvoie aux c o n s t a t a t i o n s 

de la C o m m i s s i o n selon lesquel les le p r o c u r e u r , qui savait qu 'Abdu l l a t i f 

î l han avait subi des b lessures au m o m e n t de son a r r e s t a t i o n p a r les 

g e n d a r m e s , se fia e n t i è r e m e n t aux d o c u m e n t s soumis p a r ceux-ci p o u r 

conc lure que les b lessures en cause r é s u l t a i e n t d ' un acc iden t . Sa décision 

de c l a s s e m e n t sans su i te a u r a i t r evê tu u n c a r a c t è r e en g r a n d e p a r t i e 
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formel , et elle a u r a i t é té prise sans le m o i n d r e effort pour ob ten i r 

d 'Abdùl la t i f I l han ou d ' I b r a h i m K a r a h a n des i n fo rma t ions sur ce qui 

s 'é ta i t p rodu i t . 

2. Le Gouvernement 

71 . Le G o u v e r n e m e n t sou t i en t que l 'ar t ic le 2 ne peu t avoir é té violé 

pu i sque la v ic t ime a l l éguée , Abdûl la t i f I lhan , est toujours en vie. Il 

c o n t e s t e q u e l ' é ta t de l ' in té ressé p û t ê t r e qualif ié de c r i t ique . Abdûl la t i f 

I l han n ' a u r a i t pas é té d a n s le c o m a ni p roche de la m o r t , p u i s q u e les 

r a p p o r t s m é d i c a u x i n d i q u a i e n t qu ' i l é ta i t tou jours capab le de pa r l e r et 

d ' e n t e n d r e ce q u ' o n lui d isai t . Son é t a t a u r a i t é té e x a g é r é d a n s le 

t é m o i g n a g e d ' I b r a h i m K a r a h a n . O n ne p o u r r a i t déce le r a u c u n é l é m e n t 

d e nég l igence ou d ' i n a d v e r t a n c e d a n s la m a n i è r e don t Abdûl la t i f I lhan 

fut t r a i t é p a r les g e n d a r m e s ou p a r le pe r sonne l de l 'hôpi ta l . En tou t é ta t 

de cause , l ' i n té ressé n ' a u r a i t pas é tayé son a l l éga t ion selon laquel le il fut 

m a l t r a i t é p a r les g e n d a r m e s . 

72. L 'a r t i c le 2 ne pouvan t e n t r e r e n j e u en l ' espèce , l 'obl igat ion pour 

les a u t o r i t é s c o m p é t e n t e s de m e n e r u n e e n q u ê t e effective ne p o u r r a i t ê t re 

e x a m i n é e d a n s ce con t ex t e . 

B. Appréciation de la Cour 

/. Quant aux blessures infligées à Abdûllatif Ilhan 

73. L 'a r t i c le 2, qu i g a r a n t i t le droi t à la vie et défini t les c i rcons tances 

d a n s lesquel les il p e u t ê t r e l ég i t ime d ' infl iger la m o r t , se p lace p a r m i les 

ar t ic les p r i m o r d i a u x de la C o n v e n t i o n et ne souffre a u c u n e dé roga t ion . 

Avec l 'ar t icle 3, il consac re l ' une des va leu r s f o n d a m e n t a l e s des sociétés 

d é m o c r a t i q u e s qui f o r m e n t le Conse i l de l 'Europe . Les c i rcons tances 

d a n s lesquel les il p e u t ê t r e l ég i t ime d' infl iger la m o r t doivent dès lors 

s ' i n t e r p r é t e r s t r i c t e m e n t . L 'objet et le bu t de la Conven t ion , i n s t r u m e n t 

de p ro t ec t i on des ê t r e s h u m a i n s , r e q u i è r e n t é g a l e m e n t q u e l 'ar t ic le 2 soit 

i n t e r p r é t é et app l i qué d ' une m a n i è r e qu i en r e n d e les ex igences concrè tes 

e t effectives ( a r r ê t M c C a n n et a u t r e s c. R o y a u m e - U n i du 27 s e p t e m b r e 

1995, série A n° 324, pp . 45-46, §§ 146-147). 

74. Pr is d a n s son e n s e m b l e , le t ex t e de l 'ar t ic le 2 d é m o n t r e qu ' i l ne 

vise pas u n i q u e m e n t l 'homic ide i n t e n t i o n n e l ma i s é g a l e m e n t les 

s i t ua t ions où u n usage l ég i t ime de la force peu t condu i re à d o n n e r la 

m o r t de façon invo lon ta i re . Le c a r a c t è r e dé l ibéré ou i n t e n t i o n n e l du 

recours à la force m e u r t r i è r e n 'es t toutefois q u ' u n é l é m e n t p a r m i 

d ' a u t r e s à p r e n d r e en c o m p t e d a n s l ' appréc ia t ion de la nécess i té de ce t t e 

m e s u r e . T o u t r ecours à la force doi t ê t r e r e n d u « a b s o l u m e n t néces sa i r e» 

p o u r a t t e i n d r e l 'un des objectifs m e n t i o n n é s a u x a l inéas a) à c). L 'emploi 
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des t e r m e s « a b s o l u m e n t n é c e s s a i r e » ind ique qu ' i l faut a p p l i q u e r u n 

c r i t è re de nécess i té plus s tr ict et i m p é r i e u x q u e celui n o r m a l e m e n t 

employé p o u r d é t e r m i n e r si l ' i n t e rven t ion de l 'E ta t est «néces sa i r e d a n s 

u n e société d é m o c r a t i q u e », au sens du p a r a g r a p h e 2 des ar t ic les 8 à 11 de 

la Conven t ion . E n c o n s é q u e n c e , la force ut i l isée doit ê t r e s t r i c t e m e n t 

p r o p o r t i o n n é e aux bu t s l ég i t imes susvisés ( a r r ê t M c C a n n et a u t r e s 

p réc i t é , p . 46, §§ 148-149). 

75. La C o u r rappe l le q u ' e n l 'espèce la force ut i l isée à l ' encon t r e 

d 'Abdùl la t i f I lhan ne fut en définit ive pas m e u r t r i è r e . C e l a n ' exc lu t pas 

u n e x a m e n des griefs fo rmulés p a r le r e q u é r a n t sous l 'angle de l 'ar t ic le 2 : 

dans t rois affaires a n t é r i e u r e s la C o u r s 'est p e n c h é e sur des griefs énoncés 

sur le t e r r a i n de c e t t e d ispos i t ion alors q u e les v ic t imes a l l éguées n ' é t a i e n t 

pas décédées des sui tes des c o m p o r t e m e n t s inc r iminés . 

D a n s l 'affaire O s m a n c. R o y a u m e - U n i ( a r r ê t d u 28 oc tobre 1998, 

Recueil 1998-VIII, pp . 3159-3163, §§ 115-122), le r e q u é r a n t , A h m e t 

O s m a n , avai t é té a t t e i n t d ' une balle et g r i è v e m e n t blessé par un 

h o m m e a r m é d ' u n fusil qu i avai t fait feu à bout p o r t a n t sur lui et sur 

son pè re . Ce d e r n i e r avai t é té t u é . Au vu des faits de l ' espèce , la C o u r 

cons idé ra que les a u t o r i t é s b r i t a n n i q u e s n ' ava ien t pas m a n q u é à 

l 'obl igat ion posit ive de p r o t é g e r le dro i t à la vie des in té ressés q u e la 

p r e m i è r e p h r a s e de l 'ar t ic le 2 faisait pe se r sur elles. D a n s l 'affaire Ya§a 

( a r r ê t p réc i t é , pp . 2436-2441, §§ 92-108), le r e q u é r a n t avait é té a t t e i n t 

de hu i t bal les t i r ées p a r un i nconnu m a i s avai t survécu à ses b lessures . 

La C o u r , tou t en e s t i m a n t que les a u t o r i t é s n ' ava ien t pas failli à l eur 

devoir de p r o t é g e r la vie de l ' in té ressé , j u g e a qu ' e l l e s ava ien t m a n q u é à 

l 'obl igat ion p r o c é d u r a l e q u e leur faisait l ' a r t ic le 2 de m e n e r u n e e n q u ê t e 

effective au sujet de l ' agress ion . D a n s l 'affaire L .C.B. c. R o y a u m e - U n i 

( a r r ê t du 9 j u i n 1998, Recueil 1998-III, pp. 1403-1404, §§ 36-41), où la 

r e q u é r a n t e , qui souffrait de l eucémie , é ta i t la fille d ' un mi l i t a i re qu i 

avai t servi sur l'île C h r i s t m a s p e n d a n t les essais nuc léa i res 

b r i t a n n i q u e s , la Cour , tou t en re levan t q u e nul n 'ava i t p r é t e n d u q u e 

l 'Eta t eût d é l i b é r é m e n t che rché à infliger la m o r t à l ' i n té ressée , 

e x a m i n a sous l 'angle de l 'ar t icle 2 la ques t i on de savoir si l 'Eta t avai t 

fait t ou t ce qu ' on pouvai t a t t e n d r e de lui p o u r e m p ê c h e r q u e la vie de 

la r e q u é r a n t e fût mise en d a n g e r . Elle cons idé ra q u ' a u c u n e faute ne 

pouvai t ê t r e i m p u t é e à l 'Eta t sur ce poin t . 

76. La C o u r observe q u e les t rois affaires p réc i t ées c o n c e r n a i e n t 

l 'obl igat ion posi t ive q u e la p r e m i è r e p h r a s e de l 'ar t ic le 2 § 1 impose à 

l ' E t a t : p r o t é g e r la vie de l ' individu con t r e les t ie rs ou con t re le r i sque de 

m a l a d i e . Elle cons idère toutefois q u e ce n ' es t q u e d a n s des c i rcons tances 

excep t ionne l l e s q u e des sévices corpore ls infligés p a r des a g e n t s de l 'E ta t 

p e u v e n t s ' ana lyser en u n e viola t ion de l 'a r t ic le 2 de la C o n v e n t i o n lorsqu ' i l 

n 'y a pas décès de la v ic t ime . Q u a n t à la r esponsab i l i t é péna l e des 

p e r s o n n e s qui ont r ecouru à la force, elle est ce r t e s é t r a n g è r e à la 
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p r o c é d u r e au t i t r e de la Conven t i on ( a r r ê t M c C a n n et a u t r e s p réc i t é , p . 51 , 

§ 173), ma i s il n ' e n res te pas moins q u e le deg ré et le type de force ut i l isée , 

de m ê m e q u e l ' i n t en t ion ou le bu t non équ ivoque sous- jacents à l ' usage de 

la force p e u v e n t , p a r m i d ' a u t r e s é l é m e n t s , ê t r e p e r t i n e n t s pour 

l ' appréc ia t ion du point de savoir si, d a n s un cas d o n n é , les ac tes d ' agen t s 

de l 'E ta t r e sponsab les de l ' infliction de b lessures n ' ayan t pas e n t r a î n é la 

mor t peuven t ê t re cons idérés c o m m e incompa t ib l e s avec l 'objet et le but 

de l 'ar t icle 2 de la Conven t ion . D a n s p r a t i q u e m e n t tous les cas, l o r squ 'une 

p e r s o n n e est ag res sée ou m a l t r a i t é e pa r des policiers ou des mi l i t a i r e s , ses 

griefs doivent ê t r e e x a m i n é s p lu tô t sous l 'angle de l 'ar t icle 3 de la 

Conven t ion . 

77. La C o u r rappe l le qu 'Abdi i l la t i f I lhan a subi un d o m m a g e au 

ce rveau à la su i te d ' au moins un coup à la t ê t e a s sené au moyen d 'une 

crosse de fusil p a r des g e n d a r m e s qu i ava ien t reçu l 'o rdre de l ' a r r ê t e r 

lors d ' une o p é r a t i o n et qu i lui d o n n è r e n t des coups de pied et des coups 

de po ing lorsqu ' i l s le découvr i r en t caché d a n s les buissons . D e u x 

r a p p o r t s m é d i c a u x c o n t e m p o r a i n s des faits qua l i f i è ren t la b lessure à la 

t ê t e de p o t e n t i e l l e m e n t mor t e l l e . C e t t e b lessure e n t r a î n a pour 

l ' in té ressé u n e p e r t e fonct ionnel le d u r a b l e . Sa gravi té n ' es t donc pas 

d o u t e u s e . 

Eu é g a r d aux c i rcons tances de l ' espèce, la C o u r n ' e s t toutefois pas 

p e r s u a d é e q u e la force ut i l i sée pa r les g e n d a r m e s au m o m e n t où ils 

a r r ê t è r e n t Abdùl la t i f I lhan é ta i t d ' u n e n a t u r e ou d ' un d e g r é p r o p r e s à 

e m p o r t e r viola t ion de l 'ar t icle 2 de la Conven t i on . P a r a i l leurs , aucune 

ques t i on d i s t inc te ne se pose d a n s ce con t ex t e en ce qui conce rne le 

m a n q u e de p r o m p t i t u d e a l légué d a n s l ' a d m i n i s t r a t i o n à l ' in té ressé de 

soins m é d i c a u x p o u r ses b lessures . La C o u r r ev i end ra toutefois ci-dessous 

sur ces a spec t s , d a n s le cad re des griefs t i rés de l 'ar t ic le 3 de la 

Conven t ion . 

78. En conclus ion, il n 'y a pas eu viola t ion de l 'ar t icle 2 de la 

Conven t ion à ra i son de l ' infliction de b lessures à Abdùl la t i f I lhan . 

2. Quant aux obligations positives et procédurales découlant de l'article 2 de la 

Convention 

79. A la l u m i è r e de sa conclusion ci-dessus et eu éga rd aux faits de 

la p r é s e n t e espèce , qui diffèrent de ceux à l 'or igine des affaires 

c o n c e r n a n t des a u t e u r s inconnus d 'homic ides auxque l l e s le r e q u é r a n t 

se réfère (voir les a r r ê t s Mahmut Kaya et Kihç p réc i t é s ) , la C o u r e s t ime 

ne pas avoir à se p e n c h e r sur les a l l éga t ions fo rmulées sous l 'angle de 

l 'ar t icle 2 de la Conven t i on et aux t e r m e s desque l l e s les a u t o r i t é s ont 

m a n q u é à leur obl iga t ion de p r o t é g e r le droi t à la vie d 'Abdùl la t i f 

I l han ou de m e n e r u n e e n q u ê t e effective au sujet de l 'usage de la 

force. 
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IV. SUR LES V I O L A T I O N S ALLÉGUÉES DE L 'ARTICLE 3 DE LA 

C O N V E N T I O N 

80. Le r e q u é r a n t a l lègue qu 'Abdù l l a t i f i l h a n a fait l 'objet de t o r t u r e s 

et de t r a i t e m e n t s i n h u m a i n s et d é g r a d a n t s , et q u e ces sévices n 'on t pas 

d o n n é lieu à u n e e n q u ê t e effective et a d é q u a t e . Il invoque l 'ar t ic le 3 de la 

C o n v e n t i o n , a insi l ibel lé : 

«Nul ne peut être soumis à la torture ni à des peines ou trai tements inhumains ou 

dégradants. » 

A. Thèses des parties 

81 . Souscr ivant à l'avis u n a n i m e de la C o m m i s s i o n , le r e q u é r a n t 

sou t i en t qu 'Abdù l l a t i f I lhan a é té soumis à des t r a i t e m e n t s c o n t r a i r e s à 

l 'ar t ic le 3. Il se réfère t a n t à la g rav i t é des b lessures causées à Abdùl la t i f 

I l h a n p a r les coups de crosse de fusil et p a r les coups de pied q u ' à 

l 'omission d ' e m m e n e r r a p i d e m e n t l ' in té ressé à l 'hôpi ta l , n o n o b s t a n t ses 

b lessures man i fe s t e s . 

82. I n v o q u a n t l ' a r rê t Assenov et a u t r e s c. Bu lga r i e r e n d u p a r la C o u r 

le 28 oc tobre 1998 (Recueil 1998-VIII, p . 3290, §§ 102-103), le r e q u é r a n t 

r e p r o c h e é g a l e m e n t aux au to r i t é s de n 'avoir pas m e n é u n e e n q u ê t e 

effective et a d é q u a t e a u sujet des sévices infligés à son frère. Il y voit une 

violat ion d i s t inc te de l 'ar t icle 3, re levée é g a l e m e n t pa r la major i t é de la 

C o m m i s s i o n d a n s son r a p p o r t . 

83 . Le G o u v e r n e m e n t e s t ime que les griefs du r e q u é r a n t sont 

t o t a l e m e n t dépou rvus de f o n d e m e n t . Ce sera i t en t o m b a n t 

a c c i d e n t e l l e m e n t a lors qu ' i l t e n t a i t d ' é c h a p p e r aux forces de sécur i té 

qu 'Abdù l l a t i f I lhan se sera i t blessé. Le p r o c u r e u r a u r a i t pour sa pa r t 

e n q u ê t é c o m m e il se doit au sujet de l ' incident . Si Abdùl la t i f I lhan avai t 

eu le m o i n d r e grief, il a u r a i t pu le p o r t e r à l ' a t t en t i on du p r o c u r e u r ou de 

la just ice de paix de M a r d i n . O r il n ' en fit r ien . 

B. Appréciation de la Cour 

1. Quant aux mauvais traitements allégués 

84. La C o u r rappe l le q u e p o u r t o m b e r sous le coup de l 'ar t ic le 3 des 

mauva i s t r a i t e m e n t s doivent a t t e i n d r e un m i n i m u m de grav i té . 

L ' app réc i a t i on de ce m i n i m u m est re la t ive pa r essence . Elle d é p e n d de 

l ' ensemble des d o n n é e s de la cause , et n o t a m m e n t de la d u r é e du 

t r a i t e m e n t , de ses effets phys iques e t /ou m e n t a u x ainsi que , parfois , du 

sexe, de l 'âge et de l ' é ta t de s a n t é de la v ic t ime (voir, p a r m i d ' a u t r e s , 

l ' a r rê t T e k i n c. T u r q u i e d u 9 j u i n 1998,Recueil 1998-TV, p. 1517, § 52) . 
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85 . P a r a i l l eurs , p o u r d é t e r m i n e r si u n e fo rme d o n n é e de mauva i s 

t r a i t e m e n t s doit ê t r e qual i f iée de t o r t u r e , il faut avoir éga rd à la 

d i s t inc t ion que c o m p o r t e l 'ar t icle 3 e n t r e ce t t e no t ion et celle de 

t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s . C o m m e la C o u r l'a no té d a n s des 

a r r ê t s a n t é r i e u r s , il a p p a r a î t q u ' e n d i s t i n g u a n t la « t o r t u r e » des 

« t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s » la Conven t i on a voulu, p a r le 

p r e m i e r d e ces t e r m e s , m a r q u e r d 'une spéciale infamie des t r a i t e m e n t s 

i n h u m a i n s dé l ibérés p r o v o q u a n t de fort g raves et c ruel les souffrances 

( a r r ê t I r l ande c. R o y a u m e - U n i du 18 j a n v i e r 1978, sér ie A n" 25, pp . 66-67, 

§ 167). O u t r e la g rav i té des t r a i t e m e n t s , la no t ion de t o r t u r e suppose un 

é l é m e n t i n t en t i onne l , r e connu d a n s la Conven t i on des N a t i o n s unies 

con t re la t o r t u r e et a u t r e s pe ines ou t r a i t e m e n t s c rue l s , i n h u m a i n s ou 

d é g r a d a n t s , e n t r é e en v igueu r le 26 j u i n 1987, qu i précise q u e le t e r m e 

« t o r t u r e » s ' e n t e n d de l ' infliction i n t en t i onne l l e d ' u n e d o u l e u r ou de 

souffrances a iguës aux fins n o t a m m e n t d ' ob ten i r des r e n s e i g n e m e n t s , de 

pun i r ou d ' i n t i m i d e r (ar t ic le 1"). 

86. La C o u r a accep té les c o n s t a t a t i o n s de la C o m m i s s i o n c o n c e r n a n t 

les b lessures infligées à Abdul la t i f I lhan , qu i reçut des coups de pied et des 

coups de po ing et fut f rappé au moins une fois à la t ê t e à l 'a ide d 'un fusil 

G 3 . Ces coups p r o v o q u è r e n t des ecchymoses i m p o r t a n t e s et deux 

b lessures à la t ê t e qu i e n t r a î n è r e n t des lésions cé r éb ra l e s et u n e p e r t e 

fonct ionnel le d u r a b l e . N o n o b s t a n t ses b lessures visibles à la t ê t e et les 

difficultés év iden tes qu ' i l avai t à m a r c h e r et à pa r l e r , t r en te - s ix h e u r e s 

environ s ' écou lè ren t avan t qu 'Abdù l l a t i f I lhan ne fût t r a n s p o r t é à 

l 'hôpi ta l . 

87. Eu éga rd à la g rav i té des mauva i s t r a i t e m e n t s en ques t i on ainsi 

q u ' a u x c i rcons tances ayan t e n t o u r é la cause , et n o t a m m e n t à l ' i m p o r t a n t 

laps de t e m p s s ' é t an t écoulé avan t q u e des soins m é d i c a u x a p p r o p r i é s ne 

fussent p rod igués à l ' in té ressé , la C o u r e s t i m e qu 'Abdù l l a t i f I lhan a é té 

soumis à des souffrances t rès graves et c ruel les m é r i t a n t la qual i f icat ion 

de t o r t u r e (voir aussi l ' a r rê t Selmouni c. France [ G C ] , n" 25803/94, 

§§ 96-105, C E D H 1999-V). 

88. La C o u r conclut donc qu ' i l y a eu violat ion de l 'ar t icle 3 de la 

C o n v e n t i o n à cet égard . 

2. Quant à l'absence alléguée d'une enquête effective 

89. D a n s son a r r ê t Assenov et a u t r e s p réc i t é la C o u r a cons t a t é une 

violat ion p r o c é d u r a l e de l 'ar t ic le 3 à ra i son du c a r a c t è r e i n a d é q u a t des 

inves t iga t ions m e n é e s p a r les a u t o r i t é s a u sujet des a l l éga t ions du 

r e q u é r a n t selon lesquel les il avait subi de g raves sévices aux m a i n s de la 

police. Elle a eu éga rd p o u r ce faire à l ' impor t ance de g a r a n t i r que 

l ' in te rd ic t ion f o n d a m e n t a l e de la t o r t u r e et des pe ines et t r a i t e m e n t s 
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i n h u m a i n s ou d é g r a d a n t s soit a s s u r é e d ' u n e m a n i è r e effective d a n s le 

sys tème i n t e r n e . 

90. D a n s lad i te affaire toutefois , la C o u r n ' a pu t i r e r a u c u n e 

conclusion q u a n t à la ques t i on de savoir si les b lessures du r e q u é r a n t lui 

ava ien t é té causées p a r des policiers c o m m e il le p r é t e n d a i t . O r 

l ' impossibi l i té d ' a b o u t i r à des cons t a t a t i ons de fait définit ives à cet é g a r d 

résu l t a i t au moins en pa r t i e de l 'omission pa r les a u t o r i t é s de r éag i r d ' u n e 

façon effective aux griefs fo rmulés à l ' époque p e r t i n e n t e (voir é g a l e m e n t 

l ' a r rê t habita c. Italie [ G C ] , n" 26772/95, § 131, C E D H 2000-IV). 

91 . Des obl iga t ions p rocédu ra l e s ont , d a n s divers c o n t e x t e s , é té 

dégagées de la Conven t i on lo r sque cela a é té pe rçu c o m m e nécessa i re 

p o u r g a r a n t i r q u e les d ro i t s consacrés p a r cet i n s t r u m e n t ne soient pas 

t h é o r i q u e s ou i l lusoires mais concre t s et effectifs. Ainsi , l 'obl igat ion de 

m e n e r u n e e n q u ê t e effective au sujet d ' un décès causé , n o t a m m e n t , pa r 

les forces de sécur i t é de l 'Eta t a pour ce mot i f é té d é g a g é e de l 'ar t icle 2, 

qu i g a r a n t i t le dro i t à la vie ( a r r ê t M c C a n n et a u t r e s p réc i t é , pp. 47-49, 

§§ 157-164). Il convient toutefois de faire observer q u e ce t t e d isposi t ion 

c o m p o r t e u n e exigence aux t e r m e s d e laquel le le droi t à la vie doit ê t r e 

« p r o t é g é pa r la loi». Elle peu t é g a l e m e n t c o n c e r n e r des s i t ua t ions où 

l ' ini t ia t ive doit i ncomber à l 'E ta t , pour la ra i son p r a t i q u e q u e la v ic t ime 

est décédée et qu ' i l est possible q u e seuls des ag en t s de l 'Etat conna i s sen t 

les c i r cons tances d a n s lesquel les le décès est su rvenu . 

92. L 'a r t i c le 3, en r evanche , est libellé en t e r m e s no rma t i f s . De 

surcro î t , bien que la p e r s o n n e se d i san t v ic t ime d ' une viola t ion de 

ce t t e d isposi t ion puisse se t rouver d a n s u n e s i t ua t ion v u l n é r a b l e , les 

ex igences p r a t i q u e s de la s i tua t ion différeront souvent de celles des 

cas d ' u sage de la force m e u r t r i è r e ou de décès suspect . La C o u r 

cons idère q u e l ' exigence décou l an t de l 'a r t ic le 13 de la Conven t i on et 

en ve r tu de l aque l le tou te p e r s o n n e ayant u n gr ief dé fendab le de 

violat ion de l 'a r t ic le 3 doit d isposer d 'un r ecour s effectif fourni t 

g é n é r a l e m e n t au r e q u é r a n t un r e d r e s s e m e n t et les g a r a n t i e s 

p rocédu ra l e s nécessa i r e s con t r e les abus pouvan t ê t r e c o m m i s pa r des 

a g e n t s de l 'E ta t . Il ressor t de la j u r i s p r u d e n c e de la C o u r q u e la 

no t ion de r ecour s effectif d a n s ce con t ex t e inclut l 'obl igat ion de 

m e n e r une e n q u ê t e approfondie et effective p rop re à condu i re à 

l ' ident i f icat ion et à la pun i t ion des r e sponsab le s et c o m p o r t a n t un 

accès effectif du p l a ignan t à la p r o c é d u r e d ' e n q u ê t e ( a r r ê t Aksoy 

p réc i t é , p. 2287, § 98) . Dès lors, la ques t ion de savoir s'il est 

a p p r o p r i é ou nécessa i r e , d a n s u n e affaire d o n n é e , de c o n s t a t e r u n e 

violat ion p r o c é d u r a l e de l 'ar t icle 3 d é p e n d r a des c i rcons tances 

pa r t i cu l i è r e s de l ' espèce . 

93 . En l 'occur rence , la C o u r a c o n s t a t é q u e le r e q u é r a n t a é té soumis à 

la t o r t u r e p a r les forces de sécur i t é . Elle e s t ime qu ' i l convient d ' e x a m i n e r 

sous l ' angle de l 'ar t ic le 13 de la C o n v e n t i o n les griefs de l ' in té ressé 
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c o n c e r n a n t l ' absence d ' une e n q u ê t e effective des a u t o r i t é s au sujet de 

l 'origine de ses b lessures . 

V. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 

C O N V E N T I O N 

94. Le r e q u é r a n t a l lègue n 'avoir d isposé d ' a u c u n recours effectif au 

sens de l 'ar t icle 13 de la Conven t ion . C e t t e c lause est ainsi l ibe l lée : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 

violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 

que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 

fonctions officielles. » 

95 . S ' appuyan t su r le r a p p o r t de la C o m m i s s i o n , le r e q u é r a n t sou t ien t 

que les dé fau t s f o n d a m e n t a u x ayant e n t a c h é l ' e n q u ê t e m e n é e au sujet des 

b l e s su res de son frère e m p o r t e n t v io la t ion d e l 'ar t ic le 13. Le p r o c u r e u r se 

se ra i t fondé exc lus ivement et a v e u g l é m e n t sur les in fo rma t ions et 

d o c u m e n t s c r i t i quab les et con t r ad ic to i r e s p rodu i t s pa r les g e n d a r m e s , 

sans c h e r c h e r à e n t e n d r e Abdi i l la t i f î l han , I b r a h i m K a r a h a n ou l 'un 

q u e l c o n q u e des g e n d a r m e s ayant pu ass i s te r à leur a r r e s t a t i o n . Il 

n ' e n t r e p r i t a u c u n e d é m a r c h e p o u r découvr i r la cause ou l ' é t en d u e des 

b lessures d 'Abdii l la t i f I lhan , s ' a b s t e n a n t n o t a m m e n t d ' i n t e r r o g e r les 

m é d e c i n s qui ava ien t e x a m i n é l ' in té ressé . Q u a n t au r a p p o r t médica l du 

D r Aydogan , il é ta i t bref, ne r ense igna i t pas sur l 'or igine des b lessures 

d 'Abdii l la t i f I lhan et couvrai t celles de gravi té m i n e u r e subies pa r 

l ' i n té ressé . 

96. Le G o u v e r n e m e n t sou t ien t q u e l 'on ne peu t r ien r e p r o c h e r à 

l ' e n q u ê t e m e n é e en T u r q u i e et qu 'Abdù l l a t i f I lhan s'est a b s t e n u de 

fo rmu le r d e v a n t le p r o c u r e u r ou la j u s t i c e de paix d e M a r d i n la m o i n d r e 

do léance c o n c e r n a n t des mauva i s t r a i t e m e n t s . 

97. La C o u r réaf f i rme q u e l 'ar t ic le 13 de la Conven t i on g a r a n t i t 

l ' exis tence en droi t i n t e r n e d 'un recours p e r m e t t a n t de s'y prévalo i r des 

dro i t s et l ibe r tés de la Conven t ion tels qu ' i l s peuven t s'y t rouver consacrés . 

C e t t e d isposi t ion a donc p o u r c o n s é q u e n c e d ' ex iger un recours i n t e r n e 

hab i l i t an t l ' ins tance n a t i o n a l e c o m p é t e n t e à c o n n a î t r e du c o n t e n u d 'un 

«g r i e f d é f e n d a b l e » fondé sur la C o n v e n t i o n et à offrir le r e d r e s s e m e n t 

a p p r o p r i é , m ê m e si les E t a t s c o n t r a c t a n t s j ou i s sen t d ' une ce r t a ine m a r g e 

d ' app réc i a t i on q u a n t à la m a n i è r e de se con fo rmer aux obl iga t ions que 

leur fait ce t t e d isposi t ion. La p o r t é e de l 'obl igat ion décou lan t de 

l 'ar t icle 13 var ie en fonct ion de la n a t u r e du gr ief q u e le r e q u é r a n t fonde 

sur la Conven t ion . Toute fo i s , le r ecour s exigé par l 'ar t icle 13 doi t ê t re 

«effect if» en p r a t i q u e c o m m e en d ro i t , en ce sens p a r t i c u l i è r e m e n t que 

son exerc ice ne doit pas ê t r e e n t r a v é de m a n i è r e injustifiée p a r les ac tes 

ou omiss ions des a u t o r i t é s de l 'E ta t d é f e n d e u r ( a r r ê t s Aksoy préc i té , 



346 ARRÊT ILHAN c. TURQUIE 

p. 2286, § 95, Aydin c. T u r q u i e du 25 s e p t e m b r e 1997, Recueil 1997-VI, 

pp . 1895-1896, § 103, et Kaya c. T u r q u i e du 19 février 1998, Recueil 

1998-1, pp . 329-330, § 106). 

L o r s q u ' u n individu formule u n e a l l éga t ion dé fendab le de sévices graves 

subis aux m a i n s d ' a g e n t s de l 'Eta t , la no t ion de « r e c o u r s effectif» 

imp l ique , o u t r e le v e r s e m e n t d ' u n e i n d e m n i t é là où il éche t , des 

inves t iga t ions approfondies et effectives p r o p r e s à condu i r e à 

l ' ident if icat ion et à la pun i t i on des r e sponsab les et c o m p o r t a n t u n accès 

effectif du p l a ignan t à la p r o c é d u r e d ' e n q u ê t e ( a r r ê t T e k i n p réc i t é , 

p . 1520, § 66) . 

98. Su r la base des p reuves p rodu i t e s devan t elle, la C o u r a j u g é l 'E ta t 

d é f e n d e u r r e sponsab le au r e g a r d de l 'ar t ic le 3 de mauva i s t r a i t e m e n t s 

re levan t de la no t ion de t o r t u r e subis p a r le r e q u é r a n t . Les griefs énoncés 

p a r l ' in té ressé à cet é g a r d sont dès lors « d é f e n d a b l e s » aux tins de 

l 'ar t ic le 13 ( a r r ê t s Boyle et Rice c. R o y a u m e - U n i du 27 avril 1988, sér ie A 

n" 131, p . 23 , § 52, et Kaya et Yas,a p réc i t és , pp. 330-331, § 107, et p . 2442, 

§ 113 r e s p e c t i v e m e n t ) . 

99. Les a u t o r i t é s ava ien t donc l 'obl igat ion de m e n e r u n e e n q u ê t e 

effective au sujet des c i r cons tances d a n s lesquel les Abdùl la t i f I lhan avai t 

reçu ses b lessures . 

100. Le p r o c u r e u r savait qu 'Abdù l l a t i f I lhan avai t subi des b lessures qui 

ava ien t nécess i té son hosp i ta l i sa t ion . L e u r n a t u r e p o t e n t i e l l e m e n t mor te l l e 

r e s so r t a i t é g a l e m e n t du r a p p o r t méd ica l réd igé pa r le D ' Aydogan . D ' a p r è s 

le r a p p o r t sur l ' incident et les dépos i t ions recuei l l ies p a r les g e n d a r m e s , 

c'est en t o m b a n t a lors qu ' i l t e n t a i t de fuir qu 'Abdù l l a t i f I lhan s 'é ta i t 

b lessé . O r ces d o c u m e n t s c o m p o r t a i e n t ce r t a in s é l é m e n t s qu i a u r a i e n t dû 

faire a p p a r a î t r e au p r o c u r e u r la nécess i té de m e n e r de plus a m p l e s 

inves t iga t ions , sans c o m p t e r q u e c 'est lors de son a r r e s t a t i o n pa r les forces 

de sécur i t é qu 'Abdù l l a t i f i l han avait subi ses graves b lessures . P a r m i les 

é l é m e n t s en ques t ion , on p e u t c i ter le dé la i écoulé e n t r e le m o m e n t où 

Abdùl la t i f î l han subit ses b lessures et son admiss ion à l 'hôpi ta l public de 

M a r d i n , ou encore la p ré sence de la s i g n a t u r e de l ' in té ressé au bas du 

r a p p o r t sur l ' inc ident , a lors q u e sa dépos i t ion du 27 d é c e m b r e 1992 por ta i t 

l ' e m p r e i n t e de son pouce , avec l ' expl ica t ion qu ' i l é ta i t i ncapab le de s igner . Il 

é ta i t é g a l e m e n t man i fe s t e q u e le r a p p o r t su r l ' inc ident p r é s e n t a i t u n e 

vers ion des faits peu c réd ib le . Il préc isa i t q u ' I b r a h i m K a r a h a n ne s 'é ta i t 

pas a r r ê t é a p r è s les s o m m a t i o n s des g e n d a r m e s . O r le p r o c u r e u r ne p o r t a 

pas ce t t e c h a r g e con t r e I b r a h i m K a r a h a n ma i s u n i q u e m e n t con t r e 

Abdùl la t i f î l han , §e re f Ç a k m a k l 'ayant in formé o r a l e m e n t q u ' e n r éa l i t é 

i b r a h i m K a r a h a n n 'ava i t pas t e n t é de s ' échapper . A u t r e incohé rence 

i m p o r t a n t e révélée p a r le r a p p o r t sur l ' incident : l 'omiss ion de m e n t i o n n e r 

q u ' i b r a h i m K a r a h a n avai t é té blessé lors de son a r r e s t a t i o n . D a n s sa 

d e m a n d e d 'hosp i t a l i sa t ion des deux suspec t s , § e r e f Ç a k m a k déc l a r a 

q u ' i b r a h i m K a r a h a n avai t lui aussi c h u t é et s 'é ta i t blessé lors de son 
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a r r e s t a t i o n , vers ion qui se r e t r o u v e é g a l e m e n t d a n s le r a p p o r t écri t ad ressé 

p a r lui au p r o c u r e u r le 27 d é c e m b r e 1992. C e d e r n i e r d o c u m e n t compor t a i t 

é g a l e m e n t la précis ion, a b s e n t e du r a p p o r t sur l ' inc iden t p r é t e n d u m e n t 

réd igé sur place, q u e les d e u x h o m m e s ava ien t opposé u n e rés i s t ance 

phys ique aux forces de sécur i t é et q u e c 'é ta i t en poussan t les g e n d a r m e s 

qu ' i l s é t a i en t t o m b é s des roche r s . En vér i té , t ou tes les vers ions de 

l ' inc ident p rodu i t e s p a r les g e n d a r m e s d ive rgea ien t sur des déta i ls 

i m p o r t a n t s . 

101. N o n o b s t a n t ces é l é m e n t s t r o u b l a n t s , le p r o c u r e u r n ' e n t r e p r i t 

a u c u n e inves t iga t ion de son côté . Il ne c h e r c h a pas à e n t e n d r e la version 

des é v é n e m e n t s d 'Abdûl la t i f i l h a n ou d ' I b r a h i m K a r a h a n , ni à ob t en i r des 

m é d e c i n s conce rnés des précis ions a u sujet d e l ' é t e n d u e et de la n a t u r e 

des b lessures des in t é re s sés . Il ne s ' éve r tua pas d a v a n t a g e à recuei l l i r les 

dépos i t ions d ' éven tue l s t é m o i n s ocula i res q u a n t à la m a n i è r e don t le 

p r é t e n d u acc ident avait eu lieu mais s ' appuya e n t i è r e m e n t sur les 

expl ica t ions verba les de § e r e f Ç a k m a k et sur le r a p p o r t re la t i f à 

l ' inc ident qu i avai t é té s igné pa r §e re f Ç a k m a k , A h m e t K u r t et Sel im Uz, 

lesquels ne p u r e n t e u x - m ê m e s af f i rmer d e v a n t les dé l égués de la 

C o m m i s s i o n qu ' i l s ava ien t vu Abdii l la t i f I l han t o m b e r . 

102. De surcro î t , le r a p p o r t méd ica l é tab l i pa r le D r Aydogan dès 

l 'a r r ivée d 'Abdûl la t i f I lhan au service des u r g e n c e s é t a i t déf ic ient , d a n s la 

m e s u r e où il ne m e n t i o n n a i t pas l 'or igine des b lessures telle q u ' e x p l i q u é e 

pa r la v ic t ime, ni les a u t r e s b lessures et m a r q u e s p r é s e n t e s sur son corps . La 

C o u r n 'es t pas p e r s u a d é e que ces omiss ions t rouven t u n e expl icat ion 

sa t i s fa i san te d a n s la nécess i té p e r ç u e de t r a n s f é r e r la v ic t ime d ' u rgence 

d a n s u n service spécial isé à D iya rbak i r . Q u o i qu ' i l en soit, ledit r a p p o r t ne 

fait q u e conf i rmer l ' impor t ance d ' u n suivi a d é q u a t de la pa r t du p rocu reu r , 

qu i a u r a i t dû c h e r c h e r à vérifier l 'or igine et l ' é t e n d u e des b lessures 

d 'Abdu l l a t i f î l han . 

103. P o u r ces mot i fs , la C o u r ne peu t cons idé re r q u ' u n e e n q u ê t e 

jud ic i a i r e effective ait é té m e n é e c o n f o r m é m e n t à l 'ar t icle 13. La C o u r 

e s t ime dès lors q u ' a u c u n r ecour s effectif n ' a pu ê t re exercé en T u r q u i e 

pour d é n o n c e r les b lessures d ' A b d u l l a t i f î l h a n , ce d e r n i e r ayan t ainsi é té 

pr ivé de l 'accès à d ' a u t r e s r ecours t h é o r i q u e m e n t d isponibles , tels q u ' u n e 

ac t ion en d o m m a g e s - i n t é r ê t s . 

E n c o n s é q u e n c e , il y a eu viola t ion de l 'ar t ic le 13 de la Conven t ion . 

VI. SUR L ' E X I S T E N C E A L L É G U É E D ' U N E P R A T I Q U E DE VIO­

LATION PAR LES A U T O R I T É S DES A R T I C L E S 2, 3 E T 13 DE 

LA C O N V E N T I O N 

104. Le r e q u é r a n t aff irme qu ' i l exis te en T u r q u i e , au m é p r i s des 

ar t ic les 2, 3 et 13 de la C o n v e n t i o n , u n e p r a t i q u e off iciel lement to lérée 
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d ' e n q u ê t e s i n a d é q u a t e s et ineffectives en m a t i è r e d ' ag ress ions illicites, 

d 'homic ides et de sévices g raves . Il invoque d ' a u t r e s affaires c o n c e r n a n t 

des é v é n e m e n t s su rvenus d a n s le Sud-Est de la T u r q u i e et où t an t la 

C o m m i s s i o n q u e la C o u r on t é g a l e m e n t cons t a t é des v iola t ions des 

d isposi t ions p réc i t ée s . 

105. Eu é g a r d à ses conclus ions sur le t e r r a i n des a r t ic les 2, 3 et 13 ci-

dessus , la C o u r ne j u g e pas nécessa i re de d é t e r m i n e r si les m a n q u e m e n t s 

identif iés en l 'espèce re lèvent d ' une p r a t i q u e a d o p t é e pa r les a u t o r i t é s . 

VII. SUR L 'APPLICATION DE L 'ARTICLE 41 D E LA C O N V E N T I O N 

106. Aux t e r m e s de l 'a r t ic le 41 de la Conven t i on : 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. Dommage matériel 

107. Le r e q u é r a n t sou t i en t q u ' à cause de ses b lessures Abdùl la t i f I lhan 

a dû s u p p o r t e r des frais m é d i c a u x s 'é levant à ce j o u r à 8 000 000 000 livres 

t u r q u e s ( T R L ) , chiffre c o r r e s p o n d a n t à une e s t i m a t i o n effectuée à p a r t i r 

des indices de 1999. Sur la base d'avis m é d i c a u x , il r é c l a m e é g a l e m e n t u n e 

s o m m e to ta le de 7 000 000 000 T R L pour ses d é p e n s e s méd ica le s fu tures . 

Les deux m o n t a n t s p réc i t é s c o r r e s p o n d e n t à 9 708,94 et 8495 ,33 livres 

s t e r l ing (GBP) r e s p e c t i v e m e n t . 

Le r e q u é r a n t aff irme é g a l e m e n t q u ' a v a n t l ' incident l i t igieux Abdùl la t i f 

î l han é ta i t un a g r i c u l t e u r possédan t des m o u t o n s , des chèvres et des 

v ignes . A la su i te de ses b lessures , il a dû q u i t t e r son vi l lage, v e n d r e 

r a p i d e m e n t son chep t e l , de m a n i è r e à pouvoir payer ses frais m é d i c a u x , 

et s 'est r e t rouvé d a n s l ' incapaci té p e r m a n e n t e de r e p r e n d r e son 

occupa t ion a n t é r i e u r e . C o m p t e t enu de ce q u e son frère é ta i t âgé de 

t r en te - s ix a n s à l ' époque de l ' inc ident , de l ' e spé rance de vie pour un 

h o m m e en T u r q u i e e t de ce q u ' e n t a n t q u ' a g r i c u l t e u r Abdùl la t i f î l h a n 

gagna i t 339,81 G B P ( 2 8 0 0 0 0 000 T R L ) pa r mois sur la base des indices 

de 1999, le r e q u é r a n t r é c l a m e , p o u r p e r t e de r evenus , la s o m m e 

capi ta l i sée de 70 952,32 G B P . 

Le m o n t a n t to ta l de l ' i n d e m n i t é sollicitée p a r lui p o u r d o m m a g e 

m a t é r i e l s 'élève a insi à 89 156,59 G B P . 

108. P o u r le G o u v e r n e m e n t , il n 'y a a u c u n e viola t ion à r é p a r e r , et u n e 

sa t i s fac t ion équ i t ab le éven tue l l e ne doit en tout cas pas dépas se r les 

l imi tes du r a i sonnab le ou condu i r e à un e n r i c h i s s e m e n t sans cause . 
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109. La C o u r observe qu ' i l exis te u n l ien de causa l i té d i rec t e n t r e , 

d ' une p a r t , les b lessures qu ' e l l e a j u g é avoir é té infligées à Abdùl la t i f 

i l han en violat ion de l 'ar t ic le 3, et , d ' a u t r e p a r t , les frais méd icaux 

exposés à ce j o u r et la p e r t e de r evenus a l léguée pa r le r e q u é r a n t au nom 

d e son f rère . Le G o u v e r n e m e n t ne con te s t e pas le m o n t a n t r é c l a m é par le 

r e q u é r a n t et se b o r n e à d i re q u e les s o m m e s é v e n t u e l l e m e n t a l louées ne 

doivent pas ê t re dé r a i sonnab l e s . Dès lors, c o m p t e t e n u des observa t ions 

dé ta i l l ées fournies p a r le r e q u é r a n t au sujet des é v é n e m e n t s l i t ig ieux et , 

n o t a m m e n t , d e la base ac tuar ie l l e du calcul de la s o m m e en capi ta l 

a p p r o p r i é e p o u r ref lé ter la p e r t e de r evenus r é s u l t a n t des b lessures 

subies pa r Abdùl la t i f I lhan , la C o u r a l loue u n e s o m m e de 80 600 GBP à 

verser au r e q u é r a n t , qui la d é t i e n d r a au n o m d 'Abdûl la t i f I lhan . Elle 

n ' accorde a u c u n e s o m m e p o u r les frais m é d i c a u x futurs a l l égués , ce t t e 

p r é t e n t i o n n ' ayan t é té é t ayée p a r a u c u n e précis ion et r evê t an t a insi u n 

c a r a c t è r e l a r g e m e n t spéculatif . 

B. Dommage moral 

110. Se fondant n o t a m m e n t sur la g rav i t é des v iola t ions c o m m i s e s et 

sur la nécess i té d ' inc i te r les a u t o r i t é s t u r q u e s à r e s p e c t e r les n o r m e s 

j u r i d i q u e s , de façon à d o n n e r un c a r a c t è r e effectif à la fonction 

de m a i n t i e n de l 'o rdre public en E u r o p e dévolue à la Cour , le r e q u é r a n t 

r é c l a m e 40 000 G B P pour le d o m m a g e m o r a l subi p a r Abdùl la t i f I lhan et 

2 500 G B P pour l u i - m ê m e à ra i son de la viola t ion de l 'ar t icle 13 don t il dit 

avoir souffert . 

111. Le G o u v e r n e m e n t e s t ime q u ' u n e sat isfact ion équ i t ab le 

éven tue l le ne doit pas d é p a s s e r les l imi tes d u r a i sonnab le ni m e n e r à u n 

e n r i c h i s s e m e n t sans cause . 

112. La C o u r a c o n s t a t é ci-dessus q u e le r e q u é r a n t avai t subi 

aux m a i n s des g e n d a r m e s u n e b lessure g rave , p o t e n t i e l l e m e n t mor te l l e , 

r e levan t de la not ion de t o r t u r e visée à l 'ar t ic le 3 de la Conven t i on . Elle a 

é g a l e m e n t j u g é qu ' i l y avait eu m a n q u e m e n t à l 'obl igat ion de fourni r un 

recours effectif à cet éga rd . C o m p t e t enu des i n d e m n i t é s a l louées dans des 

affaires a n t é r i e u r e s c o n c e r n a n t des inc idents su rvenus d a n s le Sud-Est de 

la T u r q u i e et où ava ien t é té invoquées les m ê m e s d ispos i t ions (voir par 

e x e m p l e , en ce qui conce rne l 'ar t icle 3, les a r r ê t s p réc i t é s Aksoy, pp . 2289-

2290, § 1 1 3 , A y d m , p . 1903, § 131, T e k i n , pp . 1521-1522, § 77, l ' a r r ê t Çakm 

c. Turquie [ G C ] , n" 23657/94, § 130, C E D H 1999-TV, et l ' a r rê t Mahmut Kaya 

préc i t é , § 138), ainsi q u e des c i r cons tances de la p r é s e n t e espèce , la C o u r 

décide d ' accorder p o u r d o m m a g e m o r a l une s o m m e de 25 000 G B P , que le 

r e q u é r a n t d é t i e n d r a p o u r son frère Abdù l l a t i f i l han . 

113. En ce qui conce rne le r e q u é r a n t , la C o u r r appe l l e qu ' i l a in t rodui t 

la r e q u ê t e au n o m de son f rère . Les viola t ions c o n s t a t é e s pa r la C o u r sur le 
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t e r r a i n des ar t ic les 3 et 13 c o n c e r n a i e n t Abdùl la t i f I lhan en sa q u a l i t é de 

v ic t ime. La C o u r cons idère q u e r ien ne lui p e r m e t en l 'espèce 

d ' i n d e m n i s e r le r e q u é r a n t l u i - m ê m e en t a n t que « p a r t i e l é s é e » . En 

c o n s é q u e n c e , elle n ' accorde a u c u n e s o m m e pour d o m m a g e m o r a l au 

r e q u é r a n t p e r s o n n e l l e m e n t . 

C. Frais et dépens 

114. Le r e q u é r a n t r é c l a m e u n e s o m m e to ta le de 23 922,61 G B P , moins 

11 300 francs français (FRF) versés par le Conse i l de l 'Eu rope au t i t r e de 

l ' ass is tance jud ic i a i r e . La s o m m e d e m a n d é e co r r e spond aux frais engagés 

en r a p p o r t avec la c o m p a r u t i o n aux deux sér ies d ' aud i t i ons devan t les 

dé l égués de la C o m m i s s i o n à A n k a r a et à l ' aud ience devan t la C o u r à 

S t r a s b o u r g . Elle c o m p r e n d é g a l e m e n t un m o n t a n t de 5 750 G B P censé 

couvr i r les hono ra i r e s et frais admin i s t r a t i f s fac tu rés pa r le Proje t k u r d e 

pour les droi t s de l ' h o m m e ( P K D H ) pour son rôle de liaison e n t r e l ' équipe 

j u r i d i q u e t rava i l l an t au R o y a u m e - U n i et les avocats du r e q u é r a n t en 

T u r q u i e , a insi q u ' u n m o n t a n t de 1 425 G B P c o r r e s p o n d a n t à des t r a v a u x 

de t r a d u c t i o n du t u r c vers l ' angla is . 

115. Le G o u v e r n e m e n t sou t i en t q u e seules les p r é t e n t i o n s é tayées de 

just i f icat i fs doivent ê t r e accuei l l ies et qu ' i l n 'y a a u c u n mot i f de ve r se r 

q u e l q u e s o m m e q u e ce soit p o u r le t ravai l du P K D H , dont les fonctions 

n 'on t pas é té définies de m a n i è r e su f f i s amment préc ise . Il cons idè re qu ' i l 

ne sera i t pas a p p r o p r i é d ' a l louer des s o m m e s élevées au t i t r e des 

hono ra i r e s et frais relat i fs à des t r a v a u x effectués p a r des avocats en 

d e h o r s de la T u r q u i e . 

116. Sauf pour ce qu i est des frais de t r a d u c t i o n , la C o u r n 'es t pas 

p e r s u a d é e q u e les s o m m e s r é c l a m é e s pour les h o n o r a i r e s du P K D H 

r e p r é s e n t e n t des d é p e n s e s c o r r e s p o n d a n t à u n e nécess i t é . S t a t u a n t en 

équ i t é et t e n a n t c o m p t e du dé ta i l des d e m a n d e s soumises , elle accorde 

a u r e q u é r a n t u n e s o m m e de 17 000 G B P , à ma jo re r de tou t m o n t a n t 

pouvan t ê t r e dû au t i t r e de la t axe su r la va l eu r a jou tée et à m i n o r e r des 

11 300 F R F versés p a r le Conse i l de l 'Europe au t i t r e de l ' ass is tance 

j ud i c i a i r e , la s o m m e devan t ê t r e ve rsée sur le c o m p t e b a n c a i r e libellé en 

livres s t e r l ing d é t e n u p a r le r e q u é r a n t au R o y a u m e - U n i a insi qu ' i l ressor t 

de sa d e m a n d e de sa t is fact ion équ i t ab l e . 

D. Intérêts moratoires 

117. La C o u r j u g e a p p r o p r i é de r e t e n i r le t a u x d ' i n t é r ê t légal 

appl icable au R o y a u m e - U n i à la d a t e d ' adop t ion du p r é s e n t a r r ê t , soit 

7,5 % l 'an. 
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PAR CES MOTIFS, LA COUR 

1. Rejette, p a r seize voix con t r e une , les excep t ions p r é l i m i n a i r e s du 

G o u v e r n e m e n t ; 

2. Dit, p a r douze voix con t r e cinq, qu ' i l n 'y a pas eu violat ion de l 'ar t icle 2 

de la Conven t ion ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l y a eu viola t ion de l 'ar t icle 3 de la C o n v e n t i o n ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t ic le 13 de la Conven t ion ; 

5. Dit, p a r seize voix con t r e u n e , 

a) q u e l 'E ta t d é f e n d e u r doi t ve r se r a u r e q u é r a n t , d a n s les t rois mois, 

les s o m m e s su ivan tes , à conver t i r en livres t u r q u e s au t a u x appl icable à 

la d a t e du v e r s e m e n t : 

i. 80 600 G B P (qua t re -v ing t mille six cen t s livres s te r l ing) pour 

d o m m a g e m a t é r i e l , s o m m e qui s e r a d é t e n u e p a r le r e q u é r a n t pour 

son frère Abdùl la t i f î l han ; 

ii. 25 000 G B P (vingt-cinq mille livres s te r l ing) p o u r d o m m a g e 

m o r a l , s o m m e qui se ra d é t e n u e p a r le r e q u é r a n t p o u r son frère 

Abdù l l a t i f I l h a n ; 

b) q u e ces s o m m e s se ron t à ma jo re r d ' un in t é rê t s imple de 7,5 % l'an à 

c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

6. Dit, p a r seize voix c o n t r e u n e , 

a) que l 'Eta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois et 

sur le c o m p t e banca i r e de ce d e r n i e r au R o y a u m e - U n i , 1 7 000 GBP 

(dix-sept mil le livres s te r l ing) pour frais et d é p e n s , plus tou t m o n t a n t 

pouvan t ê t r e dû au t i t r e de la t axe sur la va l eu r a jou tée , moins 11 300 

F R F (onze mil le t rois cen t s francs français) à conver t i r en livres 

s t e r l ing au t a u x appl icab le à la d a t e de p rononcé du p r é s e n t a r r ê t ; 

b) q u e ces s o m m e s se ron t à m a j o r e r d ' un in t é rê t s imple de 7,5 % l'an à 

c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

7. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion équ i t ab le p o u r le 

su rp lus . 

Fai t en français et en ang la i s , puis p rononcé en aud ience pub l ique au 

Pala is des Droi t s de l ' H o m m e , à S t r a s b o u r g , le 27 j u i n 2000. 

LUZÎUS WlI.DHABER 

P ré s iden t 

Michèle DE SAIATA 

Greff ier 
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Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé des opin ions s épa rée s 

su ivan te s : 

- opinion en p a r t i e d i s s iden te c o m m u n e à M. Bonel lo, M'" 0 T u l k e n s , 

M. Casadeva l l , M""' Vajic et M""' Greve ; 

- opinion d i ss iden te de M. Gölcüklü . 

L.W. 

M. de S. 
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O P I N I O N E N P A R T I E D I S S I D E N T E C O M M U N E 

À M . B O N E L L O , M m c T U L K E N S , M . C A S A D E V A L L , 

M m e V A J I C E T M m e G R E V E , J U G E S 

(Traduction) 

P o u r les ra i sons qu i su ivent , nous ne p a r t a g e o n s pas l 'avis de la 

major i té selon leque l il n 'y a pas eu, en l ' espèce , violat ion de l 'ar t icle 2 de 

la Conven t i on . 

1. D a n s son e x a m e n de la viola t ion a l l éguée de l 'ar t icle 2 de la 

Conven t ion , la C o u r e s t ime q u e « d a n s p r a t i q u e m e n t tous les cas, 

l o r s q u ' u n e p e r s o n n e est ag ressée ou m a l t r a i t é e (...), ses griefs doivent 

ê t r e e x a m i n é s plutôt sous l 'angle de l 'ar t icle 3 de la C o n v e n t i o n » 

( p a r a g r a p h e 76 de l ' a r rê t in fine). Dès lors , eu é g a r d aux c i r cons tances d e 

l 'espèce, elle n 'es t pas p e r s u a d é e que « la force u t i l i sée pa r les g e n d a r m e s 

au m o m e n t où ils a r r ê t è r e n t Abdùl la t i f i l h a n é ta i t d ' une n a t u r e ou d ' un 

degré p r o p r e s à e m p o r t e r violat ion de l 'ar t icle 2 de la C o n v e n t i o n » 

( p a r a g r a p h e 77 de l ' a r rê t , d e u x i è m e a l inéa ) . 

La C o u r laisse a insi e n t e n d r e q u e les a r t ic les 2 et 3 de la Conven t i on se 

p r é s e n t e n t d a n s u n continuum ou, p lus e x a c t e m e n t , q u e seule u n e 

différence de g rav i té les s épa re . 

M ê m e s'il p eu t y avoir des in te r fé rences , voire des r e c o u p e m e n t s e n t r e 

ces deux d ispos i t ions , nous p e n s o n s q u e les a r t ic les 2 et 3 de la C o n v e n t i o n 

ont aussi des objets d i f férents , d i s t inc ts - la vie d a n s le p r e m i e r cas, 

l ' in tégr i té d a n s le second - qu i doivent ê t r e e x a m i n é s en t a n t q u e te ls . 

2. En l 'espèce, l ' a r rê t de la C o u r c o n s t a t e , sur la base des r a p p o r t s 

m é d i c a u x é tabl is i m m é d i a t e m e n t ap rè s les fai ts , q u e la b l e s su re infligée 

à Abdùl la t i f i l han , qu i a subi un d o m m a g e au ce rveau à la su i te de coups 

assenés sur la t ê t e p a r des g e n d a r m e s , a é té qual i f iée de « p o t e n t i e l l e m e n t 

m o r t e l l e » ( p a r a g r a p h e 77 de l ' a r r ê t ) . C e t t e c o n s t a t a t i o n , qui se r e t rouve 

é g a l e m e n t non con t r ed i t e d a n s le r a p p o r t de la C o m m i s s i o n 

( p a r a g r a p h e 219) , é t a i t à no t r e avis non s e u l e m e n t nécessa i re m a i s auss i 

suff isante pour conclure à la viola t ion de l 'ar t ic le 2 de la Conven t ion . 

3. D a n s l ' a r rê t O s m a n c. R o y a u m e - U n i du 28 oc tobre 1998, Recueil des 

arrêts et décisions 1998-VIII, ainsi q u e d a n s l ' a r rê t Ya§a c. T u r q u i e d u 

2 s e p t e m b r e 1998, Recueil 1998-VI, la C o u r a déjà décidé que l 'ar t ic le 2 d e 

la Conven t i on s ' app l ique lo r sque le r e q u é r a n t a fait l 'objet d ' une 

agress ion qu i a mis sa vie en d a n g e r , m ê m e si, pa r chance , il a survécu . 

Renvoyan t à ces a r r ê t s ainsi q u ' à l ' a r rê t L .C.B. c. R o y a u m e - U n i du 

9 j u i n 1998, Recueil 1998-III, la C o u r r appe l l e les obl iga t ions posi t ives que 

l 'ar t ic le 2 § 1 de la C o n v e n t i o n impose aux E t a t s : « p r o t é g e r la vie de 

l ' individu con t r e les t ie rs ou con t r e le r i sque de m a l a d i e » . Elle cons idère 

toutefois q u e « ce n ' es t q u e d a n s des c i r cons tances excep t ionne l l e s q u e des 
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sévices corpore ls infligés p a r des a g e n t s de l 'E ta t peuven t s ' ana lyser en 

u n e viola t ion de l 'ar t icle 2 de la Conven t i on lorsqu ' i l n 'y a pas décès de la 

v i c t i m e » ( p a r a g r a p h e 76 de l ' a r r ê t ) . Nous nous d e m a n d o n s que l les 

p o u r r a i e n t ê t r e ces «c i r cons t ances e x c e p t i o n n e l l e s » à p a r t i r du m o m e n t 

où, d ' u n e p a r t , la C o u r a d m e t q u e « d e u x r a p p o r t s m é d i c a u x 

c o n t e m p o r a i n s des faits qua l i f i è ren t la b lessure à la t ê t e de 

p o t e n t i e l l e m e n t m o r t e l l e » , q u e « c e t t e b lessure e n t r a î n a pour l ' in té ressé 

u n e p e r t e fonct ionnel le d u r a b l e » et q u e «sa g rav i té n 'es t donc pas 

d o u t e u s e » ( p a r a g r a p h e 77 de l ' a r rê t ) et où, d ' a u t r e pa r t , elle e s t i m e , « e u 

éga rd à la g rav i té des mauva i s t r a i t e m e n t s » , q u e le frère du r e q u é r a n t a 

é t é soumis « à des souffrances t r è s g raves et c rue l les m é r i t a n t la 

qual i f ica t ion de t o r t u r e » ( p a r a g r a p h e 87 de l ' a r r ê t ) . 

4. En conclus ion, nous pensons q u e l 'ar t ic le 2 de la Conven t i on impose 

aux E t a t s l 'obl igat ion de p r o t é g e r le droi t à la vie con t r e les ac tes 

suscept ib les de le m e t t r e en d a n g e r , que l s q u e soient les a u t e u r s de ces 

ac tes et q u e ceux-ci r é su l t en t de l ' i n ten t ion , de l ' i m p r u d e n c e ou de la 

nég l igence . E n l ' espèce , Abdùl la t i f I l han s 'est vu infliger des coups à la 

t ê t e cons idé rés p a r les médec ins , au m o m e n t des faits, c o m m e 

« p o t e n t i e l l e m e n t m o r t e l s » , sans qu ' i l soit é tabl i q u e pare i l r ecour s à la 

force ait é t é r e n d u a b s o l u m e n t nécessa i re au sens du p a r a g r a p h e 2 de 

l 'ar t icle 2 de la Conven t i on . 



ARRÊT ILHAN c. TURQUIE 355 

O P I N I O N D I S S I D E N T E D E M . L E J U G E G Ô L C Ù K L Û 

1. A m o n g r a n d r eg re t , j e ne puis p a r t a g e r l 'opinion de la major i t é de 

la C o u r ni en ce qui conce rne le re je t de l'exception préliminaire du 

Gouvernement quant à l'incompétence r a t i o n e p e r s o n a e , ni en ce qu i conce rne 

l'application de l'article 41 de la Convention. 

2. J e suis tout à fait d ' accord avec la ma jo r i t é q u e la Conven t i on 

e u r o p é e n n e des Dro i t s de l ' H o m m e exclut Yactio popularis dans 

l ' appl ica t ion de l 'ar t ic le 34, qui consac re le droi t de recours individuel 

( p a r a g r a p h e 52 du p ré sen t a r r ê t ) , m ê m e si la C o u r a admis 

q u ' e x c e p t i o n n e l l e m e n t les t rès p roches p e r s o n n e s ( p a r t i c u l i è r e m e n t les 

p roches p a r e n t s ) de vraies victimes au sens de l 'ar t ic le 34 p e u v e n t se p o r t e r 

« v i c t i m e s » lorsque les v ic t imes rée l les sont d a n s l ' impossibi l i té effective 

d ' exe rce r l eur droi t de recours individuel , n o t a m m e n t en cas de décès ou 

d ' a u t r e s incapac i tés . 

3 . En l 'espèce, le frère du r e q u é r a n t , c 'es t -à-di re la v ic t ime au sens de 

l 'ar t ic le 34, n ' é t a i t ni décédé ni incapab le d ' e x e r c e r son dro i t de recours 

individuel puisqu ' i l a b ien pu e x p r i m e r son c o n s e n t e m e n t à ce q u e son 

frère le r e m p l a c e et q u e ce c o n s e n t e m e n t a é té j u g é valable p a r la C o u r 

( p a r a g r a p h e 54 de l ' a r r ê t ) . 

4. Ce q u e j e con te s t e , c 'est la r econna i s sance pa r la C o u r de la no t ion 

de «v ic t ime p a r p r o c u r a t i o n » ( p a r a g r a p h e 55 de l ' a r r ê t ) . 

5. La C o u r a plus d ' une fois défini c l a i r e m e n t la no t ion de v ic t ime au 

sens de l 'ar t icle 34 ( a n c i e n n e m e n t 25) de la Conven t ion , vu son 

i m p o r t a n c e d a n s le sys t ème de cont rô le i n s t a u r é . Ainsi , «Selon la 

j u r i s p r u d e n c e c o n s t a n t e de la C o u r , p a r « v i c t i m e » l 'ar t icle 25 [ancien] 

dés igne la p e r s o n n e d i r e c t e m e n t conce rnée pa r l 'acte ou l 'omission 

l i t igieux (...) » ( a r r ê t A m u u r c. F r a n c e du 25 j u i n 1996, Recueil des arrêts et 

décisions 1996-III, p . 846, § 3 6 ; voir auss i , p a r m i b e a u c o u p d ' a u t r e s , l ' a r rê t 

Ludi c. Suisse du 15 j u i n 1992, sér ie A n" 238, p . 18, § 34). Il faut en t i r e r les 

conséquences logiques : 

a) p r e m i è r e m e n t , seule la « v i c t i m e » au sens de l 'ar t ic le 34 a 

c o m p é t e n c e pour m e t t r e en m o u v e m e n t le sys t ème de cont rô le 

conven t ionne l . Et la Conven t i on ne lui r econna î t pas à «e l l e» le pouvoir 

de d é l é g u e r ce t t e qua l i t é à une a u t r e p e r s o n n e , aussi p roche so i t -e l le ; 

b) donc , le c o n s e n t e m e n t de la victime effective ne peu t p r o d u i r e a u c u n 

effet j u r i d i q u e en la m a t i è r e . A u t r e m e n t d i t , pa r son c o n s e n t e m e n t ou pa r 

sa vo lon té , la v ic t ime effective ne peu t t r a n s f é r e r la q u a l i t é de v ic t ime à 

une t ierce p e r s o n n e . Elle ne d é t i e n t q u e le dro i t de dé s igne r son 

r e p r é s e n t a n t légal u n e fois qu 'e l le a d û m e n t saisi la C o u r en t a n t q u e 

v ic t ime au sens de l 'ar t icle 3 4 ; 

c) la ques t i on n 'es t pas ( c o n t r a i r e m e n t à ce q u ' a e s t imé la 

C o m m i s s i o n , don t la C o u r a app rouvé le r a i s o n n e m e n t ) de « r e m p l a c e r 
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le n o m du r e q u é r a n t p a r celui d 'Abdùl la t i f i l h a n a u x fins de la p r é s e n t e 

r e q u ê t e » ( p a r a g r a p h e 212 du r appor t de la C o m m i s s i o n ) . Di re que 

«ce la rev ien t a u m ê m e » ne cons t i tue pas un r a i s o n n e m e n t j u r i d i q u e . Il 

eû t é té possible à Abdûl la t i f I lhan de dés igne r son frère Nas i r I lhan 

c o m m e son r e p r é s e n t a n t légal d e v a n t les i n s t ances de la Conven t i on 

ap rè s avoir p r é s e n t é sa r e q u ê t e en b o n n e et d u e forme en tant que 

victime d'une violation. 

6. J e ne cons idère pas non plus la conclusion de la C o u r à ce sujet 

c o m m e u n e interprétation de la no t ion de « v i c t i m e » au sens de l 'ar t ic le 34 

de la Conven t i on . J ' e s t i m e q u e l ' é l a rg i s semen t du c h a m p d ' app l ica t ion 

d ' u n e disposi t ion ou d ' u n e not ion p a r voie d ' i n t e r p r é t a t i o n ( c o m m e c'est 

le cas en l 'espèce) ne doit pas avoir pour effet d ' a jou te r u n e nouvel le 

d isposi t ion à la C o n v e n t i o n . 

7. En conclus ion, la Conven t i on ne r econna i s san t pas la no t ion de 

«v ic t ime pa r p r o c u r a t i o n » , la Cour , d a n s la p r é s e n t e affaire, n ' a u r a i t dû 

r e n d r e q u ' u n e décision d ' i r recevabi l i té . 

8. Q u a n t à l ' appl ica t ion de l 'ar t icle 41 de la C o n v e n t i o n n é m e sépa re 

de la ma jo r i t é sur deux p o i n t s : la sa t is fact ion é q u i t a b l e et le m o d e de 

r e m b o u r s e m e n t des frais de j u s t i ce . J e m ' e x p l i q u e . 

9. D ' a b o r d le d é d o m m a g e m e n t . D a n s la g r a n d e ma jo r i t é des cas , la 

C o u r a soul igné et aff irmé c l a i r e m e n t le c a r a c t è r e spécu la t i f et fictif des 

d e m a n d e s d ' i n d e m n i t é pour pré judice m a t é r i e l , s u r t o u t lorsqu 'e l les 

r é s u l t e n t de «calculs d ' a c t u a i r e » . Elle a donc p r a t i q u e m e n t toujours 

re je té ce g e n r e de p r é t e n t i o n s . 

10. D a n s les r a r e s cas où elle a a l loué au r e q u é r a n t une s o m m e 

d é t e r m i n é e pour p ré jud ice m a t é r i e l , elle a é tab l i le m o n t a n t en équité, ne 

d é p a s s a n t j a m a i s les l imi tes du r a i sonnab le et év i tan t ainsi tout calcul 

spéculatif . 

11. D a n s la p r é s e n t e affaire, la C o u r , i gno ran t sa j u r i s p r u d e n c e 

c o n s t a n t e , s 'est bel et bien livrée à des «calculs d ' a c t u a i r e » 

spécula t i fs , mais clic a de surcro î t e s t i m é j u s t e et r a i sonnab le d ' a l louer 

au r e q u é r a n t une s o m m e plus q u ' e x o r b i t a n t e (80 000 livres s t e r l ing 

(GBP) ) , j a m a i s a t t e i n t e à ce j o u r . Les m o n t a n t s o r d i n a i r e m e n t 

accordés se s i t uen t e n t r e 15 000 et 20 000 G B P . J ' e s t i m e q u e la 

crédibi l i té et la force de convict ion des décis ions de ju s t i ce p rov iennen t 

de la cons t ance et du suivi de la j u r i s p r u d e n c e é tab l i e , ce qu i exclut les 

h a u t s et bas e x t r ê m e s . 

P o u r jus t i f i e r ce qui vient d ' ê t r e di t , j e m e p e r m e t s de m e ré fé re r (à 

t i t r e d ' e x e m p l e ) à des a r r ê t s p r é c é d e m m e n t r e n d u s p a r la C o u r en la 

m a t i è r e . En voici, in extenso, les p a r a g r a p h e s p e r t i n e n t s . 

1. Certains chiffres et phrases ont été soulignés par moi. 
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Arrêt Kurt du 25 mai 1998 

(Disparition - Violation) 

[A. Préjudice moral] 

[Prétention] 

«171. L'intéressée soutient qu'elle-même et son fils sont victimes de violations 
spécifiques de la Convention ainsi que d'une pratique de telles violations. Elle invite la 
Cour à lui octroyer une somme totale de 70 000 livres sterling (GBP) qu'elle justifie ainsi : 
30 000 GBP pour son fils en raison de sa disparition ainsi que de l'absence de garanties et de 
dispositifs d'enquête efficaces à cet égard ; 10 000 GBP pour elle-même pour compenser la 
souffrance qu'elle éprouve par suite de la disparition de son fils et de l'absence de recours 
effectif à ce sujet ; et 30000 GBP à titre d'indemnité pour l'un et l'autre du fait qu'ils sont 
victimes d'une pratique de «disparitions » dans le Sud-Est de la Turquie. » 

[Décision de la Cour] 

« 174. La Cour rappelle avoir constaté un manquement de l'Etat défendeur à l'article 5 
en ce qui concerne le fils de M"" Kurt. Elle estime qu'il y a lieu d'octroyer à celui-ci une 
indemnité en raison de la gravité de la violation en question. Elle alloue 15000 GBP, 

montant à verser à la requérante qui le détiendra pour son fils et les héritiers de celui-ci.» 

Arrêt Tekin du 9 ju in 1998 

(Violation de l'article 3) 

[A. Dommages] 

[Prétention et décis ion de la Cour] 

«75. Le requérant réclame 25000 livres sterling (GBP) pour dommage moral et 
25 000 GBP de dommages-intérêts majorés. 

(...) 

77. La Cour estime que, vu ses constats de violation des articles 3 et 13 de la 
Convention, il y a lieu d'octroyer une somme pour préjudice moral. Compte tenu du 
taux élevé de l'inflation en Turquie, elle exprime la somme en livres sterling, à 
convertir en livres turques au taux applicable le jour du versement (arrêt Selçuk et 
Asker précité, p. 917, § 115). Elle alloue au requérant la somme de 10000 GBP. 

78. La Cour rejette la demande de «dommages-intérêts majorés» (voir l'arrêt Selçuk 

et Asker précité, p. 918, § 119).» 

Arrêt Ergi du 28 juil let 1998 
(Violation des articles 3 et 13) 

[A. Dommage moral] 

[Prétention] 

« 107. Le requérant affirme que lui-même, sa défunte sœur et la fille de celle-ci ont 

été victimes de violations individuelles ainsi que d'une pratique de pareilles violations. Il 
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réclame 30000 livres sterling (GBP) à titre de réparation du dommage moral. En outre, il 
sollicite 10000 GBP de dommages-intérêts majorés pour la pratique de violation de 
l'article 2 et la violation aggravée de l'article 13 que constitue le déni de recours 
effectifs dans le Sud-Est de la Turquie.» 

[Décision de la Cour] 

«110. La Cour fait d'emblée observer que M. Ergi a soumis sa requête initiale à 
la Commission non seulement en son nom et en celui de sa sœur, mais aussi pour 
le compte de sa nièce, la fille de Н а ш Ergi (...) Eu égard à la gravité des violations 
constatées (paragraphes 86 et 98 ci-dessus) ainsi qu'à des considérations d'équité, 
elle octroie au requérant 1000 GBP et à la fille de Hawa Ergi 5000 GBP. Cette 
dernière somme est à verser à la nièce du requérant ou son tuteur, qtii la 
conservera pour celle-ci. 

111. En revanche, la Cour rejette la demande de dommages-intérêts majorés.» 

Arrêt Ogur du 20 mai 1999 
(Violation de l'article 2) 

[A. Dommage] 

[Prétention] 

«95. Au titre des dommages subis par elle, la requérante réclame 500000 francs 

français (FRF), soit 400 000 FRF pour dommage matériel et 100000 FRF pour 
dommage moral. Elle souligne qu'elle est sans ressources depuis le décès de son 
fils, lequel assurait l'entretien de la famille en travaillant comme veilleur de 
nuit. » 

[Décision de la Cour] 

«98. (...) 

Eu égard à ses conclusions sur le respect de l'article 2 et à la circonstance que les 
faits litigieux se sont produits il y a déjà plus de huit ans, la Cour estime qu'il y a 
lieu pour elle de statuer sur la demande de satisfaction équitable présentée par la 
requérante. 

En ce qui concerne le dommage matériel, le dossier ne contient aucune indication sur les revenus que 

percevait le fils de la requérante en travaillant comme veilleur de nuit, sur l'aide qu 'il apportait à la 

requérante, sur ta situation familiale et, le cas échéant, sur d'autres éléments pertinents. Dans ces 

conditions, la Cour ne saurait accueillir la demande de réparation présentée à ce litre (article 60 § 2 
du règlement). 

Quant au dommage moral, la Cour estime que la requérante a sans nul doute 
considérablement souffert des suites de la double violation de l'article 2 constatée (...) 
La Cour évalue ce préjudice moral en équité à ¡00000 FRF. [ 100 00(1 FRF équivalent à 
peu près à 10000 livres sterling.] » 
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Arrêt Çakui du 8 juil let 1999 
(Violation des articles 2, 3, 5 et 13) 

[A. Dommage matériel] 

[Prétention] 

« 123. Le requérant demande qu'une réparation pécuniaire soit versée à la veuve et 
aux enfants de son frère. Il réclame 282,47 livres sterling (GBP), soit 4 700000 livres 
turques (TRL), somme qui aurait été confisquée à Ahmet Çaktei par un officier 
de gendarmerie lors de son arrestation, plus 11534,29 GBP pour perle de revenus, 

montant calculé par référence aux revenus mensuels estimés d'Ahmet Çakici, soit 
30000000 TRL.» 

[Décision de la Cour] 

« 125. La Cour observe cjuc M. I/./.et Çakici a introduit la requête en son nom propre 

et au nom de son frère. Dans ces conditions, elle peut, si elle le juge approprié, allouer 

une somme à verser au requérant qui la détiendra pour les héritiers de son frère (arrêt 

Kurt précité, p. 1195, § 174). 

(...) 

127. Pour ce qui est de la demande du requérant concernant la perte de revenus, la 
jurisprudence de la Cour établit qu'il doit y avoir un lien de causalité manifeste entre le 
dommage allégué par le requérant et la violation de la Convention et que cela peut, le 
cas échéant, inclure une indemnité au titre de la perte de revenus (voir, entre autres, 
l'arrêt Barbera, Messegué et Jabardo c. Espagne du 13 juin 1994 (article 50), série A 
n" 285-C, pp. 57-58, §§ 16-20). La Cour a constaté (paragraphe 85 ci-dessus) qu'elle 
peut tenir pour établi qu'Ahmel Çakici est décédé à la suite de son arrestation par les 
forces de l'ordre et que la responsabilité de l'Etal est engagée au regard de l'article 2 de 
la Convention. Dans ces conditions, il existe bien un lien de causalité direct entre la 
violation de l'article 2 et la perte par la veuve de l'intéressé et ses orphelins du soutien 
financier qu'il leur fournissait. La Cour relève que le Gouvernement n'a pas contesté le 

montant réclamé par le requérant. Dès lors, eu égard à l'état détaillé fourni par le requérant 
concernant la base actuarielle du calcul de la somme en capital propre à refléter la perte 
de revenus due à la mort d'Ahmet Çakici, la Cour alloue au requérant, qui la détiendra 
pour le compte de la veuve et des orphelins de son frère, la somme de / / 534,29 GBP. » 

[B. Dommage moral] 

[Prétention] 

« 128. Le requérant réclame 40000 GBP en réparation du dommage moral lié aux 

violations de la Convention subies par son frère (...) » 

[Décis ion de la Cour] 

« 130. La Cour rappelle que, dans l'arrêt Kurt précité (p. 1195, §§ 174-175), elle a 
alloué, pour violation des articles 5 et 13 de la Convention en raison de la disparition 
en détention du fils de la requérante, une somme de 15 000 GBP devant être détenue par 
celle-ci pour son fils et les héritiers de son mari, l'intéressée elle-même recevant une 
somme de 10 000 GBP en raison des circonstances qui avaient amené la Cour à 
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conclure à une violation des articles 3 et 13. En l'espèce, la Cour a constaté, outre des 
infractions aux articles 5 et 13, une violation de l'article 2 (droit au respect de la vie) et 
de l'article 3 (droit de ne pas être torturé). Prenant acte des sommes précédemment octroyées dans 

des affaires concernant / application de ces mêmes dispositions dans le Sud-Est de la Turquie 
(voir, pour l'article 3, les arrêts (tous précités) Aksoy, pp. 2289-2290, § 113, Avdin, 
p. 1903, § 131, Tekin, pp. 1521-1522, § 77, et pour l'article 2, les arrêts Kaya (précité), 
p. 333, § 122, Giileç c. Turquie du 27 juillet 1998, Recueil 1998-IV, p. 1734, § 88, Ergi 
c. Turquie du 28 juillet 1998, Recueil 1998-PV, p. 1785, § I 10, Yasn (précité), pp. 2444-
2445, § 124, Ogurc. Turquie [GC], n" 21594/93, § 98, CEDH 1999-III) et tenant compte 
des circonstances de l'affaire, la Cour décide d'accorder en réparation du dommage 
moral une somme de 25 000 GBP, que le requérant détiendra pour les héritiers de son 
frère (...)» 

Arrêt Mahmut Kaya du 28 mars 2000 
(Violation des articles 2, 3 et 13) 

[A. Préjudice matériel] 

[Prétention] 

« 133. Le requérant réclame 42000 livres sterling (GBP) pour le préjudice matériel 
éprouvé par son frère, aujourd'hui décédé. Il prétend que l'on peut estimer que celui-ci, 
qui était âgé de vingt-sept ans au moment de son décès et percevait comme médecin un 
salaire équivalent à 1 102 GBP par mois, a subi une perte globale de revenus de 
253 900,80 GBP. Toutefois, pour éviter tout enrichissement sans cause, il ramène la somme 
demandée à42000 GBP.» 

[Décis ion de la Cour] 

« 135. La Cour relève que le défunt était célibataire et sans enfant. Le requérant ne 
prétend pas avoir été à la charge de son frère. Celle situation n'exclut pas d'accorder 
une réparation pécuniaire à un requérant qui établit qu'un membre proche de sa famille 
a été victime d'une violation de la Convention. (...) Toutefois, en l'espèce, les demandes 
pour préjudice matériel portent sur des pertes survenues après le décès du frère du 
requérant. Elles ne représentent pas des pertes véritablement subies par celui-ci avant 
son décès ou par le requérant après la mort de son frère. Dès lors, la Cour ne juge pas 

approprié, dans les circonstances de l'espèce, d'allouer une indemnité au requérant à ce litre. » 

[B. Préjudice moral] 

[Prétention] 

« 136. Vu la gravité et le nombre de violations, le requérant sollicite 50 000 GBP pour 
son frère et 2 500 GBP pour lui-même.» 

[Décis ion de la Cour] 

«138. Quant à l'indemnité demandée par le requérant pour son frère au titre du 
préjudice moral, la Cour note que des sommes ont déjà été octroyées à des époux 
survivants et à des enfants et, le cas échéant, à des requérants qui avaient survécu à 
leurs parents ou frère et soeur. (...) La Cour rappelle ses constats de violation des 
art icles 2, 3 et 13 faute de protection de la vie de Hasan Kaya (...) Elle juge approprié, 
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dans les circonstances de l'espèce, d'octroyer 15000 GBP, montant à verser au requérant 

et devant être détenu par lui pour les héritiers de son frère. 

139. La Cour admet que le requérant lui-même a subi un préjudice moral qui ne 

saurait être réparé par les seuls constats de violation. Statuant en équité, elle lui 

alloue la somme de 2 509 GBP. à convertir en livres turques au taux applicable à la 

date du règlement. » 

Arrêt Kihç du 28 mars 2000 

(Violation de l'article 2) 

[A. Préjudice matériel] 

[Prétention] 

«100. Le requérant réclame 30000 livres sterling (GBP) pour le préjudice matériel 

éprouvé par son frère, aujourd'hui décédé. Il prétend que l'on peut estimer que celui-ci, 

qui était âgé de trente ans au moment de son décès et percevait comme journaliste 

un salaire équivalent à 1 000 GBP par mois, a subi une perte globale de revenus de 

182000 GBP. Toutefois, pour éviter tout enrichissement sans cause, il ramène la 

somme demandée à 30 000 GBP. » 

[Décision de la Cour] 

« 102. La Cour relève que le défunt était célibataire et sans enfant. Le requérant ne 

prétend pas avoir été à la charge de son frère. Cette situation n'exclut pas d'accorder 

une réparation pécuniaire à un requérant qui établit qu'un membre proche de sa famille 

a été victime d'une violation de la Convention (arrêt Aksoy [c. Turquie du 18 décembre 

1996, Recueil 1996-VI], pp. 2289-2290, § 113, dans lequel la Cour a tenu compte de 

l 'indemnité demandée par le requérant avant son décès pour perte de gains et frais 

médicaux résultant de sa détention et des tortures subies par lui en octroyant la 

réparation au père du requérant qui avait repris l 'instance). Toutefois, en l'espèce, les 

demandes pour préjudice matériel portent sur des pertes survenues après le décès du frère du requérant. 

Elles ne représentent pas des pertes véritablement subies par celui-ci avant son décès ou 

par le requérant après la mort de son frère. Dès lors, la Cour ne juge pas approprié, dans les 

circonstances de l'espèce, d'allouer une indemnité au requérant à ce titre.» 

[B. Préjudice moral] 

[Prétention] 

« 103. Vu la gravité et le nombre de violations, le requérant sollicite 40 000 GBP pour 

son frère et 2 500 GBP pour lui-même.» 

[Décision de la Cour] 

«105. Quant à l ' indemnité demandée par le requérant pour son frère au titre du 

préjudice moral, la Cour note que des sommes ont déjà été octroyées à des époux 

survivants et à des enfants et, le cas échéant, à des requérants qui avaient survécu à 

leurs parents ou frère et sœur. (...) La Cour rappelle ses constats de violation des 

articles 2 et 13 faute de protection de la vie de Kemal Kihç, qui est décédé 

instantanément , après une échauffourée avec des inconnus armés. Elle juge approprié, 
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clans les circonstances de l'espèce, d'octroyer 15 000 GBP, montant à verser au requérant 
et devant être détenu par lui pour les héritiers de son frère.» 

Arrêt Ertah du 9 mai 2000 

(Violation de l'article 2) 

[A. Dommages] 

[Prétention] 

«146. Le requérant demande une réparation pécuniaire de 60630,44 livres 

sterling (GBP) pour perte de revenus, montant calculé par référence aux revenus 
mensuels estimés de Mchmct Ertak, soit 180 000 000 livres turques (TRL), en valeur 
actuelle, qu'il détiendra pour la veuve et les quatre enfants de celui-ci. 

147. Le requérant réclame 40000 (IBP en réparation du dommage moral découlant 
des violations de la Convention dont son fils a été victime ainsi que de la pratique 
alléguée de telles violations, somme qu'il détiendra pour la veuve et les quatre enfants 
de celui-ci, plus 2 500 GBP pour lui-même en raison de l'absence de tout recours effectif. 
Il invoque les précédentes décisions de la Cour rendues pour détention illégale, torture 
et absence d'enquête effective.» 

[Décision de la Cour] 

« 150. Pour ce qui est de la demande du requérant concernant la perte de revenus 
(...) [la] Cour a constaté (paragraphe 131 ci-dessus) qu'elle peut tenir pour établi que 
Mehmet Ertak est décédé à la suite de son arrestation par les forces de l'ordre et que la 
responsabilité de l'Etat est engagée au regard de l'article 2 de la Convention. Dans ces 
conditions, il existe bien un lien de causalité direct entre la violation de l'article 2 et la 
perte par la veuve et les orphelins de Mehmet Ertak du soutien financier qu'il leur 
apportait (arrêt Çakici précité, § 127). La Cour alloue au requérant, qui la détiendra 
pour le compte de la veuve et des orphelins de son fils, la somme de 15000 GBP. 

151. Quant au dommage moral (...) [en] l'espèce, la Cour a constaté une violation 
substantielle et procédurale de l'article 2. Prenant acte des sommes précédemment 
octroyées dans des affaires concernant l'application de cette même disposition dans le 
Sud-Est de la Turquie (arrêts Kaya (précité), p. 333, § 122, Giileç (précité), p. 1734, § 88, 
Ergi c. Turquie du 28 juillet 1998, Recueil 1998-IV, p. 1785, 5 110, Yasa (précité), 
pp. 2444-2445, § 124, et Ogur c. Turquie [GC], n" 21594/93, § 98, CEDH 1999-III), et 
tenant compte des circonstances de l'affaire, la Cour décide d'allouer, en réparation du 
dommage moral, une somme de 20000 GBP, que le requérant détiendra pour la veuve et 
les quatre enfants de son fils (...) » 

12. Enfin, j e ne puis accep t e r q u e , p o u r l ' appl ica t ion de l 'ar t icle 4 1 , les 

frais de j u s t i c e soient versés sur le «compte bancaire (...) détenu par le requérant 

au Royaume-Uni ». 

Ce poin t est l 'un des é l é m e n t s de la q u e s t i o n g é n é r a l e du p a i e m e n t des 

«frais et d é p e n s » . P o u r m e faire b ien c o m p r e n d r e à ce sujet , j e suis obligé 

de m e ré fé re r à c e r t a i n s faits et d é v e l o p p e m e n t s p r é c é d e m m e n t 

i n t e rvenus en la m a t i è r e . 
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Les m o d a l i t é s d ' app l ica t ion de l 'ancien a r t ic le 50 (devenu l 'ar t ic le 41) 

en ce qu i conce rne les frais de ju s t i ce (honora i r e s des consei ls inclus) ont 

é té d i scu tées de façon approfondie pa r l ' anc ienne C o u r pa r ce q u e ce r t a in s 

conseils ( toujours les m ê m e s ) de r e q u é r a n t s d e m a n d a i e n t c o n s t a m m e n t 

et avec ins i s tance q u e les frais de j u s t i c e l eur soient payés d i r e c t e m e n t à 

eux, sur l eu r c o m p t e banca i r e à l ' é t r a n g e r et en m o n n a i e é t r a n g è r e . La 

C o u r a tou jours re je té ces d e m a n d e s , sauf dans u n e ou deux affaires où 

elle a a d m i s le p a i e m e n t d a n s u n e devise é t r a n g è r e (mais tou jours dans 

le pays de l 'E ta t d é f e n d e u r ) . Après dé l ibé ra t ions , la Cour a décidé que les frais 

de justice seraient payés 1. au requérant, 2. dans le pays de l'Etat défendeur, et 3. dans 

la monnaie de l'Etat défendeur (en cas de t a u x élevé d ' inf la t ion d a n s ce 

de rn i e r , la s o m m e devai t ê t r e e x p r i m é e en m o n n a i e é t r a n g è r e e t 

conver t ie d a n s la devise du pays au m o m e n t du p a i e m e n t ; voir l ' a r rê t 

T e k i n c. T u r q u i e du 9 j u i n 1998, Recueil 1998-IV, pp. 1521-1522, § 77). 

C o n f o r m é m e n t à ce t t e décis ion, t ou t e s les d e m a n d e s s o r t a n t de ce cad re 

ont é té c a t é g o r i q u e m e n t re je tées . Sur ce, les conseils se sont mis à 

d e m a n d e r q u e les frais de ju s t i ce soient payés au requérant, r e s sor t i s san t 

de l 'E ta t d é f e n d e u r et r é s idan t su r le t e r r i t o i r e de celui-ci, sur son compte 

bancaire à l'étranger et en monnaie étrangère. Ils n ' on t j a m a i s o b t e n u 

sa t i s fac t ion : m a l g r é la mul t ip l ic i té des d e m a n d e s ( toujours fo rmulées 

pa r les m ê m e s consei ls ) , pas u n e seule décision n ' a é té p r i se , à ce j o u r , 

dans le sens sollicité. 

N 'es t - i l pas é t o n n a n t que , t ou t en é t a n t de condi t ion t r è s m o d e s t e , la 

quas i - to ta l i t é des r e q u é r a n t s h a b i t a n t un pet i t vi l lage ou u n h a m e a u 

p e r d u d a n s le fin fond du Sud-Est d e l 'Anatol ie a ien t un c o m p t e banca i r e 

dans u n e ville d 'un a u t r e E t a t e u r o p é e n ? 

13. Si ce r t a in s conseils ont des p r o b l è m e s avec leurs c l ients , cela 

n ' i n t é r e s se a u c u n e m e n t l 'Eta t dé f endeu r , ca r le c o n t r a t é tab l i e n t r e le 

conseil et son client est un c o n t r a t privé qu i ne conce rne q u ' e u x , l 'E ta t 

d é f e n d e u r é t a n t en d e h o r s des dif férends les opposan t . 

14. J e dois sou l igner q u e d a n s le sy s t ème i n s t a u r é p a r la Conven t i on la 

Cour n'a pas compétence pour donner aux Etats contractants des injonctions quant à la 

façon d'exécuter ses arrêts. 

J e suis d 'avis que tout p a i e m e n t c o n c e r n a n t l ' appl ica t ion de l 'ar t icle 41 

doit se faire c o m m e a u p a r a v a n t a u r e q u é r a n t , d a n s le pays et d a n s la 

devise de celui-ci. 
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SUMMARY1 

Death in custody and effectiveness of subsequent investigation 

Article 2 

Life - Death in custody - Absence of pre-existing injuries or illness - Lack oj plausible 
explanation for bruising and other marks on body - Medical evidence - Effectiveness of 
investigation into death in custody - Deficiencies in conduct of autopsy - Lack of attempts to 
identify police officers responsible for alleged ill-treatment 

Article 3 

Torture - Ill-treatment of detainee by police - Medical evidence - Injuries sustained during 
interrogation - Nature and degree of ill-treatment - Very serious and cruel suffering 

Article 13 

Effective remedy - Effectiveness of investigation into death in custody 

Article 34 (former Article 25) 

Hindrance in the exercise of the right ofpetition 
application 

-Applicant blindfolded and questioned about 

The applicant's husband was arrested on 28 April 1992. The following day, he was 
taken to hospital, where he was declared dead on arrival. The applicant's son was 
told that his father had died from a heart attack. However, there were bruises and 
other marks on the body. An initial autopsy failed to establish the exact cause of 
death but the report of a subsequent autopsy found no evidence that death had 
resulted from any direct trauma; it stated that the superficial t raumas on the 
body could be attributed to a struggle on arrest and were not independently fatal. 
The report also found indications of long-standing heart disease and concluded 
that death could have been caused by cardiac arrest resulting from the pressure 
of the incident. The public prosecutor, after questioning a number of witnesses, 
including the police officers involved in the arrest and custody, issued a decision 
not to prosecute. The applicant's appeal was rejected but the case was later 
referred to the Court of Cassation, which quashed the prosecutor's decision and 
remitted the matter to him. Several police officers were subsequently indicted. 
However, they were acquitted by the Assize Court on the ground of inadequate 

1. This summary by the Registry does not bind the Court . 
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evidence, the court finding that it could not be established that force, violence or 
threats had been used and that the superficial traumas could have been sustained 
during arrest. As the facts of the case were disputed, the European Commission of 
Human Rights conducted an investigation. A delegation of the Commission took 
evidence from a number of witnesses and an expert medical opinion was obtained. 
The Commission found that it had not been established that the applicant's 
husband had suffered any injury on arrest or that he had showed any signs of ill-
health. It concluded that he had been questioned during his detention and that he 
had been subjected to torture, provoking cardiac arrest. In 1996, the applicant was 
summoned by the authorities and questioned about her application to the 
Commission. She alleged that she was blindfolded and assaulted. 

Held 
(1) Government's preliminary objection (non-exhaustion of domestic remedies): 
(a) The State's obligation under Articles 2 and 13 to conduct an investigation 
capable of leading to the identification and punishment of those responsible in 
cases of fatal assault might be rendered illusory if an applicant were to be 
required to exhaust an administrative-law action leading only to an award of 
damages. Consequently, the applicant was not required to bring such an action. 
(b) As regards the civil and criminal remedies invoked by the Government, the 
preliminary objection raised issues as to the effectiveness of the criminal 
investigation closely linked to those raised by the applicant's complaints under 
Articles 2, 3 and 13 and was joined to the, merits. 
(2) Article 2: (a) Where an individual is taken into police custody in good health 
and is found to be injured on release, it is incumbent on the State to provide a 
plausible explanation of how these injuries were caused. This obligation is 
particularly stringent when the individual dies. In the present case, the 
applicant's husband was taken into custody in apparent good health and without 
any pre-existing injuries or active illness. No plausible explanation had been 
provided for the bruises and marks on the body. The Government had not, 
therefore, accounted for the death in custody and the responsibility of the 
respondent State was engaged. 
Conclusion: violation (sixteen votes to one). 
(b) The autopsy examination was of critical importance in the present case and the 
difficulties experienced in establishing the facts derived in large part from various 
failings in the post-mortem examination, which obstructed the accurate analysis of 
the dating and origin of the marks on the body. Moreover, the lack of medical 
support for the applicant's allegations was the basis for the initial decision not to 
prosecute and for the acquittal of the police officers and the defects in the autopsy-
examination thus fundamentally undermined any at tempt to determine police 
responsibility for the death. The indictment named all the officers involved, 
without any at tempt to identify more precisely those who could have been 
responsible. In these circumstances, an appeal to the Court of Cassation would 
have had no effective prospect of clarifying the available evidence, so that it could 
not be concluded that the appeal nominally open to the applicant would have been 
capable of significantly altering the course of the investigation. The applicant 
consequently had to be regarded as having complied with the requirement to 
exhaust the relevant criminal-law remedies. The authorities failed to carry out an 
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effective investigation and this rendered recourse to civil remedies equally 
ineffective. 
Conclusion: violation (unanimously). 
(3) Article 3: The injuries sustained by the applicant's husband had to be 
regarded as attributable to a form of ill-treatment for which the authorities were 
responsible. Having regard to the nature and degree of the ill-treatment and to the 
strong inferences which could be drawn that it occurred during interrogation, it 
involved very serious and cruel suffering that could be characterised as torture. It 
was unnecessary to make any separate finding as to the alleged deficiencies in the 
investigation in this respect. 
Conclusion: violation (unanimously). 
(4) Article 13: For the reasons stated in relation to the complaints under Article 2, 
no effective investigation could be considered to have been conducted in 
accordance with Article 13, the requirements of which may be broader than the 
obligation to investigate imposed by Article 2. The applicant had therefore been 
denied an effective remedy and thereby access to any other available remedies. 
Conclusion: violation (sixteen votes to one). 
(5) Articles 2, 3 and 13: The Court found it unnecessary to determine whether the 
failings identified in the case were part of a practice adopted by the authorities. 
(6) Former Article 25: It was not disputed that the applicant had been questioned 
about her application and the Government had not denied that she was 
blindfolded. Blindfolding would have increased her vulnerability, causing her 
anxiety and distress, and in the circumstances of the case disclosed oppressive 
treatment. Moreover, there was no plausible reason for questioning her and she 
must have felt intimidated by these contacts with the authorities. There had 
therefore been undue interference with her petition. 
Conclusion: failure to comply with obligations (unanimously). 
Article 41: The Court made an award in respect of pecuniary damage, namely the 
loss of financial support from her husband. It also made awards in respect of the 
non-pecuniary damage suffered by both the applicant and her husband. Finally, it 
made an award in respect of costs and expenses. 
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In the case of Salman v. Turkey, 
T h e E u r o p e a n C o u r t of H u m a n R igh t s , s i t t ing , in acco rdance wi th 

Ar t ic le 27 of the C o n v e n t i o n for t he P ro t ec t i on of H u m a n Righ t s and 

F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , as a m e n d e d by 

Protocol No . I I 1 , a n d the r e l evan t provisions of the Rules of C o u r t , as a 

G r a n d C h a m b e r composed of the following j u d g e s : 

M r L . WILDHABKR, President, 

M r J . -P . COSTA, 

M r A. PASTOR RIDRUEJO, 

M r L. FERRARI BRAVO, 

M r G . BONELLO, 

M r J . MAKARCZYK, 

M r P. K.ÜRIS, 

M r s F. TULKENS, 

M r V . BUTKEVYCH, 

M r J . CASADEVALL, 

M r s N. VAJIC, 

M r s H.S . GRÈVE, 

M r A.B. BAKA, 

M r R. MARUSTE, 

M r s S. BOTOUCHAROVA, 

M r M. UGREKHELIDZE, 

M r F. GÖLCÜKLÜ, ad hocjudge, 

a n d also of M r M. DE SALVIA, Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 2 F e b r u a r y and 31 May 2000, 

Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

PROCEDURE 

1. T h e case was r e f e r r ed to the C o u r t , as e s t ab l i shed u n d e r fo rmer 

Art ic le 19 of t h e C o n v e n t i o n 3 , by the E u r o p e a n C o m m i s s i o n of H u m a n 

Righ t s (" the C o m m i s s i o n " ) on 7 J u n e 1999, wi th in the t h r e e - m o n t h 

per iod laid down by fo rmer Ar t ic les 32 § 1 and 47 of the Conven t ion . It 

o r ig ina t ed in a n appl ica t ion (no. 21986/93) aga ins t t he Republ ic of 

T u r k e y lodged wi th the C o m m i s s i o n u n d e r fo rmer Art ic le 25 by a 

T u r k i s h na t iona l , M r s Behiye S a l m a n , on 20 M a y 1993. 

Notes by the Registry 
1-2. Protocol No. 11 and the Rules of Court came into force on 1 November 1998. 
3. Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
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T h e C o m m i s s i o n ' s r e q u e s t re fe r red to fo rmer Ar t ic les 44 and 48 a n d to 
Rule 32 § 2 of fo rmer Ru les of C o u r t A . T h e object of the r e q u e s t was to 
ob ta in a decis ion as to w h e t h e r t he facts of t he case disclosed a b r e a c h by 
the r e s p o n d e n t S t a t e of its ob l iga t ions u n d e r Art ic les 2, 3 , 13, 18 a n d 
fo rmer Art ic le 25 of t he Conven t ion . 

2. O n 20 S e p t e m b e r 1999 a pane l of the G r a n d C h a m b e r dec ided t h a t 
t he case would be e x a m i n e d by the G r a n d C h a m b e r of t h e C o u r t (Art icle 5 
§ 4 of Protocol No. 11 and Rules 100 § 1 and 24 § 6 of t he Rules of C o u r t ) . 
T h e G r a n d C h a m b e r inc luded ex officio M r R. T ü r m e n , t he j u d g e e lec ted in 
respec t of T u r k e y (Article 27 § 2 of t he Conven t i on a n d Rule 24 § 4 ) , 
M r L. W i l d h a b e r , t he P r e s i d e n t of t he C o u r t , M r s E. P a l m , Vice-
P re s iden t of t he C o u r t , a n d M r J . -P . C o s t a and M r M. F i schbach , Vice-
P r e s i d e n t s of Sect ions (Article 27 § 3 of the C o n v e n t i o n a n d Rule 24 §§ 3 
and 5 (a) ) . T h e o t h e r m e m b e r s a p p o i n t e d to c o m p l e t e t he G r a n d 
C h a m b e r were M r A. P a s t o r Ridrue jo , M r G. Bonel lo, M r J . Makarczyk , 
M r P. Kür i s , M r s F. T u l k e n s , M r s V. S t räzn ickä , M r V. Butkevych , 
M r J . Casadeva l l , M r s H.S . G r e v e , M r A.B. Baka , M r R. M a r u s t e a n d 
M r s S. Bo toucha rova (Rules 24 § 3 a n d 100 § 4) . 

S u b s e q u e n t l y M r T ü r m e n , who had t a k e n p a r t in t he C o m m i s s i o n ' s 
e x a m i n a t i o n of t he case , w i t h d r e w from s i t t ing in the G r a n d C h a m b e r 
(Rule 28) . O n 22 O c t o b e r 1999 the T u r k i s h G o v e r n m e n t (" the 
G o v e r n m e n t " ) appo in t ed M r F. Gölcüklü to sit as an ad hoc j u d g e 
(Article 27 § 2 of the Conven t i on and Rule 29 § 1). M r F i schbach a n d 
M r s S t r äzn ickä , w h o were u n a b l e to t ake pa r t in the fu r the r 
cons ide ra t ion of t h e case , we re rep laced by M r s N. Vajic and 
M r M. U g r e k h e l i d z e , s u b s t i t u t e j u d g e s (Rule 24 § 5 (b) ) . 

3. T h e R e g i s t r a r received the m e m o r i a l of t he app l i can t on 
2 D e c e m b e r 1999 a n d t h e m e m o r i a l of t he G o v e r n m e n t on 4 J a n u a r y 2000. 

4. A h e a r i n g took place in public in the H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 2 F e b r u a r y 2000. 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r M. OZMEN, 
Ms Y. KAYAALP, 
M r O . ZEYREK, 
M s M. GULSEN, 
M r H. QETINKAYA, 

Agent, 

Advisers; 

1. Note by the Registry. Rules of Court A applied to all cases referred to the Court before the 
entry into force of Protocol No. 9 (1 October 1994) and from then until 31 October 1998 only 
to cases concerning States not bound by that Protocol. 
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(b) for the applicant 
M s A. REIDY, Counsel, 
M s F. HAMPSON, 
M r O . BAYDEMIR, 
M s R. YALCINDAG, 

M r M . KILAVUZ, Advisers. 

T h e C o u r t h e a r d add res ses by Ms Reidy and M r O z m e n . 
5. O n 31 M a y 2000 Mrs P a l m , who was unab le to t ake p a r t in fu r the r 

cons ide ra t ion of the case , was r ep laced by M r L. F e r r a r i Bravo (Rules 24 
§ 5 (b) and 28). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

6. T h e facts of t he case , pa r t i cu la r ly conce rn ing events on 28 a n d 
29 Apri l 1992 w h e n Agit S a l m a n , the app l i can t ' s h u s b a n d , was d e t a i n e d 
by police a n d s u b s e q u e n t l y d ied , were d i s p u t e d by the pa r t i e s . T h e 
C o m m i s s i o n , p u r s u a n t to fo rmer Art ic le 28 § 1 (a) of the Conven t ion , 
c o n d u c t e d a n inves t iga t ion wi th t he ass i s t ance of t he p a r t i e s . 

T h e C o m m i s s i o n h e a r d wi tnesses in A n k a r a from 1 to 3 J u l y 1996 
a n d in S t r a s b o u r g on 4 D e c e m b e r 1996 and 4 J u l y 1997. T h e wi tnesses 
inc luded the app l i can t ; he r son M e h m e t S a l m a n ; he r b ro ther - in - law 
i b r a h i m S a l m a n ; A h m e t Dinger and §evki Taggi, police officers who 
a p p r e h e n d e d Agit S a l m a n ; O m e r Inceyi lmaz , Servet Ozy i lmaz and 
A h m e t Bal , cus tody officers on du ty over t he pe r iod of Agit S a l m a n ' s 
d e t e n t i o n ; I b r a h i m Yesjl, Erol Celebi a n d M u s t a f a K a y m a , 
i n t e r r o g a t i o n t e a m officers who took Agit S a l m a n to the hospi ta l ; 
Tevftk Aydin, t he A d a n a public p rosecu to r who a t t e n d e d the autopsy; 
D r Ali T a n s i , t he doc to r at the A d a n a S t a t e H o s p i t a l who dec la red 
t h a t Agit S a l m a n was dead ; D r Fa t i h §en , who c o n d u c t e d the 
au topsy; D r D e r e k P o u n d e r , Professor a t A b e r d e e n Univers i ty , a 
forensic expe r t cal led by the app l i can t , a n d Dr Bilge Ki rang i l , a 
m e m b e r of t he I s t anbu l I n s t i t u t e of Forens ic Medic ine which had 
reviewed the a u t o p s y ca r r i ed out by D r Fa t i h §en . 

T h e C o m m i s s i o n also r e q u e s t e d a n expe r t op in ion on the medica l 
issues in the case from Professor C o r d n e r , Professor of Forens ic Medic ine 
a t M o n a s h Univers i ty , V ic to r i a (Aust ra l ia ) a n d D i r e c t o r of the Vic to r ian 
I n s t i t u t e of Forens ic Med ic ine . 

7. T h e C o m m i s s i o n ' s f indings of fact, which a r e accep ted by the 
app l ican t , a re set out in its r e p o r t of 1 M a r c h 1999 and s u m m a r i s e d 
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below (Sect ion A). T h e G o v e r n m e n t ' s submiss ions conce rn ing the facts 

a n d the e x p e r t med ica l r epo r t s a r e a lso s u m m a r i s e d below (Sect ions B 

a n d C respect ively) . 

A. The Commission's findings of fact 

8. Agit S a l m a n , t he app l i can t ' s h u s b a n d , worked as a taxi d r iver in 

A d a n a . At t h e t i m e of even t s in this case he was 45 years old. H e had no 

his tory of i l l -heal th or h e a r t p r o b l e m s . 

9. O n 26 F e b r u a r y 1992 Agit S a l m a n was t a k e n in to cus tody by police 

officers from the a n t i - t e r r o r i s m b r a n c h of t he A d a n a Secur i ty D i r e c t o r a t e . 

I b r a h i m Ye§il was the officer in cha rge of i n t e r r o g a t i n g h im. Agit S a l m a n 

was r e l ea sed a t 5.30 p .m. on 27 F e b r u a r y 1992. H e told the app l ican t a n d 

the i r son M e h m e t t h a t he h a d b e e n b e a t e n a n d i m m e r s e d in cold w a t e r 

d u r i n g the n ight of his d e t e n t i o n . H e r e m a i n e d off work for two days wi th 

a chill. 

10. D u r i n g an ope ra t i on conduc t ed to a p p r e h e n d a n u m b e r of pe r sons 

suspec t ed of involvement wi th the P K K ( W o r k e r s ' P a r t y of K u r d i s t a n ) , 

police officers c a m e to the app l i can t ' s house in t he ear ly hour s of 28 Apri l 

1992, looking for Agit S a l m a n . H e was on a w a n t e d list for act ivi t ies which 

inc luded a t t e n d i n g the Newroz (Kurd i sh New Year ) ce leb ra t ions on 

23 M a r c h 1992 a n d involvement in s t a r t i n g a fire a n d in a n a t t a c k on t h e 

secur i ty forces in which one pe r son died a n d four were injured. However , 

Agit S a l m a n was ou t work ing in his taxi . 

11. Police officers located Agit S a l m a n at a taxi r a n k a t Yesjlova at 

about 1 a .m. on 28 Apri l 1992. Ass i s tan t S u p e r i n t e n d e n t A h m e t Dinger 

a n d officers §evki Ta§gi and Ali §ar i took h im in to custody. T h e 

a p p r e h e n s i o n r epo r t of the officers m a d e no m e n t i o n of any s t rugg le or 

t h e necess i ty to use force to p lace Agit S a l m a n in t he police car . T h e r e 

was an incons is tency b e t w e e n the i r w r i t t e n s t a t e m e n t s l a t e r given to t he 

public p rosecu to r on 22 May 1992 w h e n they s t a t e d t h a t some push ing a n d 

pul l ing m i g h t have occur red and the i r evidence to t he C o m m i s s i o n . In 

the i r oral evidence to t he C o m m i s s i o n d e l e g a t e s , A h m e t Dinger and 

§evki Ta§gi were a d a m a n t t h a t they h a d to lead Agit S a l m a n by the a r m s 

to t he car bu t this did not involve t he use of force a n d he did not receive 

any knocks or m a r k s in t he process . M e h m e t S a l m a n h e a r d from the tax i 

dr ivers a t t he tax i r ank tha t his f a the r h a d not r e s i s t ed a r r e s t , no r had two 

taxi dr ivers who w e r e asked to give s t a t e m e n t s by t he public p r o s e c u t o r 

h e a r d t h a t Agit S a l m a n had res i s ted a r r e s t . 

12. Agit S a l m a n was not t a k e n to a doc tor before be ing p laced in a cell 

in t he cus tody a r ea . T h e C o m m i s s i o n found t h a t it was not e s t ab l i shed 

tha t he h a d suffered any injury on a r r e s t or t h a t he showed any signs of 

i l l -heal th or r e sp i r a to ry difficulties. 
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13. T h e cus tody officer on duty , O m e r Inceyi lmaz , e n t e r e d Agit 
S a l m a n ' s arr ival in the cus tody a r e a as occur r ing at 3 a .m. on 28 April 
1992. T h e r e was no in fo rma t ion r eco rded or evidence a c c o u n t i n g for the 
t ime which e lapsed b e t w e e n his a p p r e h e n s i o n , which took place accord ing 
to t he a r r e s t i n g officers' r epo r t at 1.30 a.m., and his r eg i s t r a t i on in the 
cus tody a r e a a t 3 a .m. 

14. Ass i s t an t S u p e r i n t e n d e n t I b r a h i m Ye§il was t he l e a d e r of the 
i n t e r r o g a t i o n t e a m ass igned to Agit S a l m a n . Hi s t e a m inc luded officers 
Erol Cjelebi, M u s t a f a K a y m a a n d H a s a n Aring. 

15. Two o t h e r suspec t s a r e known to have b e e n a p p r e h e n d e d in 
connec t ion wi th t h e s a m e ope ra t i on : B e h y e t t i n El, t a k e n in to cus tody on 
25 Apri l 1992, a n d F e r h a n T a r l a k , d e t a i n e d also on 28 Apri l 1992. A third 
suspec t , A h m e t Ge rg in , was also d e t a i n e d in the cus tody a r e a in re la t ion 
t o t he offences u n d e r inves t iga t ion . I b r a h i m Ye§il took a s t a t e m e n t from 
Behye t t i n El and A h m e t G e r g i n on 29 Apri l 1992. B e h y e t t i n El s t a t e d t h a t 
he had been i n t e r r o g a t e d before the arr ival of F e r h a n T a r l a k , which would 
have b e e n on or before 28 Apri l 1992. 

16. N o records ex is ted of the m o v e m e n t s of d e t a i n e e s to a n d from 
the i r cells, for e x a m p l e , no t ing the t i m e s of i n t e r r o g a t i o n s . T h e police 
officers c o n c e r n e d in t h e events den ied in the i r s t a t e m e n t s to the 
public p rosecu to r t a k e n b e t w e e n 18 and 25 May 1992 t h a t Agit 
S a l m a n had been i n t e r r o g a t e d d u r i n g his d e t e n t i o n , in p a r t i c u l a r , as 
no i n t e r r o g a t i o n s would t a k e place before the o p e r a t i o n was 
comple t ed . I b r a h i m Yesjl, M u s t a f a K a y m a a n d H a s a n Ar inc gave oral 
evidence to t h e s a m e effect to t h e C o m m i s s i o n ' s de l ega t e s . T h e 
C o m m i s s i o n found t h a t t he i r a s se r t ion t h a t Agi t S a l m a n had not 
been q u e s t i o n e d d u r i n g t h e twen ty four h o u r s following his 
a p p r e h e n s i o n to be imp laus ib l e , incons is ten t and lacking in credibi l i ty 
(see t he C o m m i s s i o n ' s analysis of the evidence , C o m m i s s i o n ' s r epo r t of 
1 M a r c h 1999, §§ 271-78). T a k i n g in to accoun t also t he o t h e r evidence, 
it found t h a t Agit S a l m a n h a d b e e n q u e s t i o n e d by the i n t e r roga t i on 
t e a m d u r i n g his per iod of d e t e n t i o n . 

17. In t he ear ly hour s of 29 Apri l 1992 I b r a h i m Ye§il, M u s t a f a K a y m a , 
H a s a n Aring a n d Erol Qelebi b r o u g h t Agit S a l m a n to t he A d a n a S ta te 
Hosp i t a l . D r Ali T a n s i e x a m i n e d h im i m m e d i a t e l y . His h e a r t b e a t , 
b r e a t h i n g a n d o t h e r vital funct ions h a d s topped , cyanosis had developed 
on the face a n d ea r s and the pupi ls were d i la ted . H e dec la red t h a t Agit 
S a l m a n was d e a d on ar r iva l a n d conc luded t h a t he had died fifteen to 
twen ty m i n u t e s previously. 

18. Accord ing to a s t a t e m e n t s igned by the police officers who had said 
they had b r o u g h t Agit S a l m a n to hosp i ta l a t 2 a .m. on 29 Apri l 1992, the 
cus tody officer h a d in fo rmed t h e m at 1.15 a .m. t h a t Agit S a l m a n was ill. 
T h e suspec t told t h e m t h a t his h e a r t was giving h im t roub le a n d they took 
h im wi thou t de lay to t he S t a t e H o s p i t a l e m e r g e n c y ward . 
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19. O n 29 Apri l 1992 Dr F a t i h §en , the forensic doc tor at A d a n a , 
e x a m i n e d the body in t he p r e s e n c e of t he publ ic p rosecu to r . T h e 
e x a m i n a t i o n record no ted t h a t t h e r e w e r e two d r i ed 1 cm by 3 cm graze 
w o u n d s a t t he front of the r igh t a r m p i t , a fresh 1 cm by 1 c m graze on the 
front of t he left ank le a n d an old t r a u m a t i c ecchymosis m e a s u r i n g 5 cm by 
10 cm on the front of the ches t . T h e r e were no injuries from a po in ted 
i n s t r u m e n t or f i r ea rm. H e conc luded t h a t a n a u t o p s y was necessa ry to 
discover t he cause of d e a t h . T h e d o c u m e n t s ind ica te tha t the au topsy was 
ca r r i ed out the s a m e day. S a m p l e s of o r g a n s w e r e sen t for analysis . 

20. At abou t 1 p .m. on 29 April 1992 M e h m e t S a l m a n was b rough t by 
t he police to t he Secur i ty D i r e c t o r a t e , w h e r e the publ ic p rosecu to r 
in fo rmed h im t h a t his fa ther had died of a h e a r t a t t a ck . I b r a h i m S a l m a n 
went to t he forensic d e p a r t m e n t on 30 Apri l 1992 to identify t he body. T h e 
body was r e l eased to t he family w h o u n d e r t o o k to bu ry it t he day before 
M a y Day. T h e family w a s h e d the body at t he c e m e t e r y . I b r a h i m S a l m a n 
saw bru ises a n d visible m a r k s in t he a r m p i t s . T h e r e were m a r k s in t he 
back r e s e m b l i n g holes . T h e r e w e r e m a r k s on one foot, which was swollen. 
F o u r colour p h o t o g r a p h s of t h e body were t a k e n on beha l f of t he family. 

21 . O n 21 M a y 1992 D r Fa t ih §en issued the au topsy r e p o r t . It 
r e p e a t e d the physical f indings of t he e x a m i n a t i o n record , this t ime 
desc r ib ing the ecchymosis on t he front of t he ches t as pu rp l e . T h e 
i n t e r n a l e x a m i n a t i o n disclosed t h a t t he lungs we ighed 300 g each and 
were o e d e m a t i c and t h a t t he h e a r t , we igh ing 550 g, was l a rge r t h a n the 
n o r m . T h e b ra in was o e d e m a t i c . T h e r e was some indica t ion of 
a r te r iosc le ros i s in c e r t a i n vessels a n d the pa r i e t a l layer of t he myocard 
a d h e r e d t ight ly to the h e a r t . T h e s t e r n u m was f rac tu red and the 
s u r r o u n d i n g soft t i ssues revea led fresh h a e m o r r h a g e which could have 
b e e n caused by a t t e m p t e d resusc i t a t ion . 

Refe rence was m a d e also to t h e h i s topa tho log ica l r epo r t of 18 May 
1992, which found chronic b ronch i t i s in t he lungs , a r t e r iosc le ro t i c 
c h a n g e s n a r r o w i n g the l u m e n in t he co rona ry a r t e r i e s a n d chron ic 
cons t ruc t ive pe r i ca rd i t i s , ch ron ic myocard i t i s , myocard ia l hyperp lasy a n d 
h y p e r t r o p h y in t he h e a r t . T h e toxicology r e p o r t of 14 M a y 1992 found no 
a b n o r m a l i t i e s . T h e r epo r t concluded t h a t the a c t u a l cause of d e a t h could 
not be es tab l i shed and sugges ted t h a t t he case should be re fe r red to t he 
I s t anbu l Forens ic Medic ine I n s t i t u t e . 

22. O n 22 May 1992 the p h o t o g r a p h s t a k e n by the family were h a n d e d 
over to t he publ ic p rosecu to r . 

23. S t a t e m e n t s were t a k e n by the publ ic p r o s e c u t o r from the 
i n t e r r o g a t i n g t e a m ( Ib rah im Yesjl, H a s a n Aring, M u s t a f a K a y m a a n d 
Erol Celebi ) on 18 M a y 1992. S t a t e m e n t s w e r e t a k e n from the a r r e s t i n g 
officers A h m e t Dinger , Ali §ar i and §evki Ta§gi a n d the cus tody officers 
A h m e t Bal , Servet Ozy i lmaz a n d O m e r Inceyi lmaz on 22 May 1992. 
S t a t e m e n t s were also t a k e n from Behye t t i n El a n d F e r h a n T a r l a k on 
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8 M a y 1992, t h e app l i can t on 26 M a y 1992, T e m i r S a l m a n ( the fa ther of 
Agit S a l m a n ) on 29 May 1992, H a s a n Qe t in and A b d u r r a h m a n Bozkur t , 
two taxi d r ivers , on 29 and 30 J u n e 1992 respect ively and from D r Ali Tans i 
on 30 J u n e 1992. 

24. O n 15 Ju ly 1992 the I s t anbu l Forens ic Medic ine I n s t i t u t e issued its 
opinion, which was s igned by seven m e m b e r s of the Firs t Specialist 
C o m m i t t e e , inc lud ing D r Bilge Ki rangi l . T h i s r epo r t reca l led t h a t Agit 
S a l m a n had been p u s h e d and shoved d u r i n g his a r r e s t , t h a t he had 
become unwel l before his i n t e r r o g a t i o n or, as was c la imed , t h a t he had 
died d u r i n g i n t e r r o g a t i o n . It d e d u c e d from the wi tness s t a t e m e n t s t h a t 
he h a d been in his cell un t i l he compla ined tha t his h e a r t was giving him 
t roub le , at which point he was t a k e n i m m e d i a t e l y to hospi ta l . 

T h e r epo r t took up the findings of the i n t e rna l a n d ex t e rna l 
e x a m i n a t i o n c o n d u c t e d a t t he au topsy . It concluded t h a t , a p a r t from 
smal l , fresh, t r a u m a t i c ab ras ions on t h e ankle and the old purp le 
ecchymosis on the front of t he ches t , n o o t h e r t r a u m a t i c injuries were 
ident i f ied. T h e fresh h a e m o r r h a g e a r o u n d the s t e r n u m could be 
a t t r i b u t e d to a r e susc i t a t ion a t t e m p t . T h e r e was no evidence to sugges t 
t h a t he had d ied from any di rec t t r a u m a . T h e superf icial t r a u m a s on his 
body could be a t t r i b u t e d to his r es i s t ance a n d s t rugg le on a r r e s t or his 
be ing pu t in t he police vehicle , a l t h o u g h they could have b e e n inflicted 
direct ly. T h e y w e r e not i n d e p e n d e n t l y fatal . T h e re la t ively l a rge size of 
t he h e a r t , t he sclerosis in t h e h e a r t a r t e r i e s a n d the signs of an old 
infect ious d isease on the m e m b r a n e a n d musc les of t he h e a r t , po in t ed to 
a long-s t and ing h e a r t d i sease . T h e r e p o r t conc luded t h a t , a l t h o u g h the 
deceased h a d lived a n d worked actively pr ior to his a r r e s t , his d e a t h 
wi th in twenty-four hours of be ing a p p r e h e n d e d could have b e e n caused 
by ca rd iac a r r e s t connec t ed wi th n e u r o h u m o r a l c h a n g e s b r o u g h t about 
by t he p r e s s u r e of t he inc ident in add i t ion to his ex is t ing h e a r t d i sease . 

25. O n 19 O c t o b e r 1992 the A d a n a publ ic p rosecu to r issued a decision 
not to p r o s e c u t e . H e s t a t e d t h a t at about 1.15 a .m. on 29 Apri l 1992 Agit 
S a l m a n had in fo rmed officers t h a t his h e a r t was giving him t roub le and he 
had b e e n t a k e n to A d a n a S t a t e Hosp i t a l , w h e r e he died. Accord ing to the 
forensic r epo r t , Agit S a l m a n h a d had a l ong- s t and ing h e a r t d i sease , any 
superficial injuries could have occur red d u r i n g his a r r e s t and d e a t h was 
the resul t of a h e a r t a t t a c k b r o u g h t on by the p r e s s u r e of t he inc ident 
and his h e a r t p rob l em. T h e r e was no evidence jus t i fy ing a p rosecu t ion . 

26. O n 13 N o v e m b e r 1992 the app l i can t a p p e a l e d aga ins t t he decision 
not to p r o s e c u t e , c l a iming t h a t Agit S a l m a n had been i n t e r r o g a t e d and 
had died u n d e r t o r t u r e . 

27. O n 25 N o v e m b e r 1992 the P r e s i d e n t of the T a r s u s Assize C o u r t 
re jec ted t he app l i can t ' s appea l . 

28. O n 22 D e c e m b e r 1992 the M i n i s t e r of J u s t i c e r e fe r red t h e case to 
t he C o u r t of C a s s a t i o n u n d e r Ar t ic le 343 of t he Code of C r i m i n a l 
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P r o c e d u r e . O n 16 F e b r u a r y 1994 the C o u r t of Cassa t ion q u a s h e d the non-
prosecu t ion decision and sen t the case back to t h e A d a n a public 
p rosecu to r for t he p r e p a r a t i o n of a n i n d i c t m e n t . 

29. In a n i n d i c t m e n t d a t e d 2 M a y 1994, t en police officers ( O m e r 
I n c e y d m a z , A h m e t Dinger , Ali §a r i , §evki Ta§gi, Servet Ozy i lmaz , A h m e t 
Bal, M u s t a f a K a y m a , Erol Ce leb i , I b r a h i m Ye§il, H a s a n Aring) w e r e 
c h a r g e d wi th homic ide in case no. 1994/135. H e a r i n g s took place before 
t he A d a n a Assize C o u r t on, inter alia, 27 J u n e , 26 S e p t e m b e r , 31 O c t o b e r 
and 1 D e c e m b e r 1994. T h e d e f e n d a n t s p l eaded not guil ty. O r a l 
s t a t e m e n t s were given by six of t he t en police officers ( A h m e t Dinger , 
§evki Ta§gi, M u s t a f a K a y m a , Erol Ce leb i , I b r a h i m Ye§il a n d H a s a n 
Aring) m a i n t a i n i n g the i r w r i t t e n s t a t e m e n t s a n d deny ing any ill-
t r e a t m e n t of Agit S a l m a n . T h e cour t also h e a r d T e m i r S a l m a n , t he 
f a the r of Agit S a l m a n , the app l ican t and Dr Ali T a n s i , the doc tor on du ty 
in t he e m e r g e n c y w a r d at A d a n a S t a t e Hosp i t a l . A w r i t t e n s t a t e m e n t was 
ob t a ined from B e h y e t t i n El. 

30. In its decision of 26 D e c e m b e r 1994, t he A d a n a Assize C o u r t found 
t h a t it could not be es tab l i shed t h a t t he d e f e n d a n t s had e x e r t e d force or 
used violence on Agit S a l m a n or t h r e a t e n e d h im or t o r t u r e d h im in o r d e r 
to force h im to confess. T h e superf icial t r a u m a s on his body could have 
der ived from o t h e r causes , for e x a m p l e , w h e n he was a r r e s t e d . T h e 
forensic r e p o r t s ind ica ted t h a t Agit S a l m a n had died from his prev ious 
h e a r t condi t ion be ing c o m p o u n d e d by superf icial t r a u m a s . However , 
t h e r e was no evidence proving t h a t t he t r a u m a s were caused by t h e 
accused. It a c q u i t t e d the d e f e n d a n t s on t he g r o u n d of i n a d e q u a t e ev idence . 

3 1 . T h e app l i can t , who had b e e n a p a r t y to the p roceed ings as a 
c o m p l a i n a n t , did not appea l aga ins t the acqu i t t a l which b e c a m e final on 
3 J a n u a r y 1995. 

32. T h e C o m m i s s i o n found, in l ight of the w r i t t e n and ora l ev idence , 
the p h o t o g r a p h s and the medica l op in ions given by Professor P o u n d e r a n d 
Professor C o r d n e r , t h a t Agit S a l m a n had died rapidly, wi thou t a 
p ro longed per iod of b r e a t h l e s s n e s s . T h e r e w e r e m a r k s and ab ras ions on 
his left ank le for which t h e r e was no e x p l a n a t i o n a n d t h e r e was b ru i s ing 
and swell ing on t h e sole of the left foot, which could not have b e e n caused 
acc identa l ly . T h e s e were cons i s ten t wi th t he app l ica t ion of jalaka (see 
p a r a g r a p h 71 be low) . T h e bru ise in t h e c e n t r e of t he ches t h a d not b e e n 
d a t e d wi th any accuracy by h i s topa tho log ica l m e a n s and had not been 
shown to be d issocia ted from the b roken s t e r n u m . T h e s e injuries 
t o g e t h e r could not have been caused by ca rd iac m a s s a g e . T h e 
C o m m i s s i o n also disbel ieved the ora l evidence of officers I b r a h i m Ye§il, 
M u s t a f a K a y m a a n d Erol Ce leb i t h a t ca rd iac m a s s a g e had been appl ied , 
n o t i n g t h a t this had first been m e n t i o n e d as hav ing occu r red w h e n 
evidence was given before its d e l e g a t e s in J u l y 1996, four years af ter t he 
even t s . T h e C o m m i s s i o n conc luded t h a t Agit S a l m a n had b e e n subjec ted 
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to t o r t u r e d u r i n g i n t e r r o g a t i o n , which h a d provoked ca rd i ac a r r e s t and 
t h e r e b y caused his d e a t h . 

33 . O n 24 J a n u a r y 1996 the app l ican t was s u m m o n e d to t h e an t i ­
t e r r o r i s m b r a n c h of t h e A d a n a Secur i ty D i r e c t o r a t e . A s t a t e m e n t was 
t a k e n by officers, on which h e r t h u m b p r i n t was placed. It was h e a d e d 
" C o n c e r n i n g he r appl ica t ion for he lp to t he E u r o p e a n H u m a n Rights 
[ i n s t i t u t i o n s ] " and began , " T h e wi tness was asked: You a re a sked to 
expla in w h e t h e r you appl ied to the E u r o p e a n H u m a n Righ t s Associat ion, 
if you asked for he lp and w h e t h e r you filled in the appl ica t ion form. W h o 
m e d i a t e d in your app l i ca t ion?" T h e s t a t e m e n t p u r p o r t e d to set out her 
exp l ana t i ons as to how she c a m e to submi t he r app l i ca t ion to the 
C o m m i s s i o n . She conf i rmed t h a t t he legal aid d o c u m e n t s had b e e n filled 
in by her . In h e r ora l evidence, which the C o m m i s s i o n found credib le and 
s u b s t a n t i a t e d , the app l ican t c la imed t h a t she had been bl indfolded, kicked 
a n d s t ruck at t he D i r e c t o r a t e a n d t h a t t he officers had told he r to d r o p the 
case . 

34. T h e app l ican t was s u m m o n e d a second t ime . A r epo r t d a t e d 
9 F e b r u a r y 1996, s igned by police officers, l is ted de ta i l s of the app l i can t ' s 
income a n d e x p e n d i t u r e a n d conf i rmed he r dec l a r a t i on of m e a n s . O n this 
or a n o t h e r d a t e , she was t a k e n before t he publ ic p r o s e c u t o r a n d again 
asked abou t he r s t a t e m e n t of m e a n s . N o t h r e a t s w e r e m a d e d u r i n g tha t 
in terv iew. 

B. The Government's submissions on the facts 

35. T h e G o v e r n m e n t r e fe r red to t he evidence given by t h e police 
officers, t he au topsy repor t a n d the r epo r t of t he I s t anbu l Forens ic 
Med ic ine I n s t i t u t e , and the ora l evidence of D r Bilge Ki rang i l before the 
C o m m i s s i o n ' s de l ega t e s . 

36. Agit S a l m a n h a d suffered from a p re -ex i s t ing h e a r t d i sease . W h e n 
he was a r r e s t e d , he sus t a ined m i n o r injur ies . T h e bru ise on his ches t , 
which was p u r p l e and the re fo re old, p r e d a t e d his a r r e s t . D u r i n g his 
d e t e n t i o n in t he cus tody a r e a a t A d a n a Secur i ty D i r e c t o r a t e , he was not 
i n t e r r o g a t e d as the ope ra t i on had not yet been c o m p l e t e d . At about 1 a.m., 
he cal led for a s s i s t ance a n d told t he cus tody officer t h a t his h e a r t was 
giving h im t roub le . T h e cus tody officer sought he lp from the officers of 
t he i n t e r r o g a t i n g t e a m who were wa i t i ng n e a r b y for the next s t age of the 
ope ra t i on . T h e s e officers put Agit S a l m a n , who was having difficulty 
b r e a t h i n g , in a police van and drove h im to t h e hosp i ta l . O n the way, they 
s topped the van a n d M u s t a f a K a y m a briefly appl ied m o u t h - t o - m o u t h 
r e susc i t a t ion a n d ca rd iac m a s s a g e . T h e y took Agit S a l m a n to the 
e m e r g e n c y ward , w h e r e they were told t h a t he h a d died. 

37. T h e au topsy and the r e p o r t of t he I s t anbu l Forens ic Medic ine 
I n s t i t u t e e s t ab l i shed t h a t Agit S a l m a n h a d not suffered any major 
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t r a u m a , t h a t the b roken s t e r n u m was c a u s e d by ca rd iac m a s s a g e and t h a t 
he had died of n a t u r a l causes , desp i t e all possible ass i s tance be ing given. 

38. In he r evidence before t he C o m m i s s i o n d e l e g a t e s , D r Bilge Ki rang i l 
had expressed the opinion t h a t the bru ise on t h e ches t was at least 2 to 3 days 
old a n d u n r e l a t e d to t he b r o k e n s t e r n u m a n d t h a t t he o e d e m a in the b r a in 
was indicat ive of a p ro longed per iod of b r e a t h l e s s n e s s pr ior to d e a t h . No 
findings could be d r a w n from the p h o t o g r a p h s , which were a m a t e u r and of 
poor qual i ty . She did not cons ider t he lack of p rope r forensic p h o t o g r a p h s to 
be a major deficiency. T h e r e h a d b e e n no findings of i l l - t r e a t m e n t in t he 
I n s t i t u t e ' s r epor t since t h e r e was no evidence of such . C a r d i a c a r r e s t as in 
this case could be t r i gge red by h o r m o n a l or e n v i r o n m e n t a l factors , such as 
e x t r e m e s of t e m p e r a t u r e . If a d i rec t blow h a d caused the bru ise and 
f r ac tu red the s t e r n u m , she would have expec ted to see contus ion and 
ecchymosis on t he back surface of t he s t e r n u m a n d b ru i s ing on t h e front 
and back surface of t he r igh t ven t r i c le of t he h e a r t . W h i l e t he lungs of a n 
individual who h a d b e e n b r e a t h l e s s for t h i r ty m i n u t e s could genera l ly be 
e x p e c t e d to inc rease to a weight of 500 to 600 g, this was not necessar i ly t he 
case bu t d e p e n d e d on the individual (see t he s u m m a r y of D r Ki rang i l ' s 
ev idence , C o m m i s s i o n ' s r epo r t , §§ 233-41) . 

C. The expert medical reports 

/. Report of Professor Pounder submitted on 26 November 1996 on behalf of the 
applicant 

39. Professor P o u n d e r was Professor of t he D e p a r t m e n t of Forens ic 
Medic ine at t he Univers i ty of D u n d e e , a n d was , inter alia, a Fellow of t he 
Royal Col lege of Pa tho log i s t s , Ove r sea s Fellow of t he H o n g Kong Col lege 
of Pa tho log i s t s , a Fellow of t he Facul ty of Pa tho logy of t he Royal Col lege of 
Physic ians of I r e l and and a Fellow of t he Royal Col lege of Pa tho log i s t s of 
A u s t r a l a s i a . T h e r e p o r t was d ra f ted , inter alia, on the basis of the d o m e s t i c 
au topsy d o c u m e n t s and s t a t e m e n t s and t e s t i m o n y of wi tnesses . It m a y be 
s u m m a r i s e d as follows. 

40. T h e au topsy f indings ind ica ted t h a t Agit S a l m a n suffered from 
pre -ex i s t ing n a t u r a l h e a r t d i sease , name ly , chronic i n f l a m m a t i o n 
involving per ica rd ia l adhes ions , which was old and inact ive . In t he d i s t an t 
pas t , he migh t have suffered from r h e u m a t i c h e a r t d i sease , which would 
have man i f e s t ed i tself a t t ha t t i m e as an acu t e febrile i l lness, wi thou t 
necessar i ly any s y m p t o m s of h e a r t invo lvement . T h e h e a r t was en l a rged , 
we igh ing 550 g, showing t h a t the h e a r t musc le had increased to com­
p e n s a t e . 

4 1 . A h e a r t wi th a we igh t g r e a t e r t h a n 500 g migh t give rise to sudden 
u n e x p e c t e d d e a t h a t any t i m e as a consequence of an a b n o r m a l i t y of h e a r t 
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r h y t h m . Th i s migh t be p r e c i p i t a t e d by physical or e m o t i o n a l s t r ess or 
occur a p p a r e n t l y spon taneous ly wi thou t any p r ec ip i t a t i ng event . 

42. In add i t ion to t he h e a r t d i sease , t h e r e were four in jur ies . 
At the front of t he r ight a r m p i t , t h e r e were two ab ras ions , each 3 cm by 

1 cm and descr ibed as dr ied a n d p a r c h m e n t e d . It was not a p p a r e n t 
w h e t h e r they h a d b e e n d i ssec ted to discover if t h e r e was any assoc ia ted 
bru i s ing but , given the descr ip t ion , it was r ea sonab le to accept t h e y were 
p o s t - m o r t e m changes . 

T h e r e were two grazes m e a s u r i n g 1 cm by 1 c m on the front of t he left 
ank le and descr ibed as fresh a n d bloody. It a p p e a r e d t h a t t h e s e m u s t have 
been caused d u r i n g the per iod of police d e t e n t i o n , bu t the i r locat ion and 
size did not point to any specific cause . 

T h e r e was a 5 cm by 10 cm bru i se in the c e n t r e of the ches t , which was 
descr ibed as old and purp le in colour . 

T h e s t e r n u m was f rac tured , wi th fresh b l eed ing in ad jacen t soft t issues . 
43 . T h e bruise to t he ches t d i rec t ly over lay t he f r ac tu re to the 

s t e r n u m . T h e h a e m o r r h a g e a r o u n d t h e f rac ture sugges t ed t h a t the 
f rac ture was p roduced before a n d not af ter d e a t h . T h e p roduc t ion of such 
a f rac ture would be sufficient to induce a n a b n o r m a l i t y in t he r h y t h m of 
t he unde r ly ing h e a r t a n d t hus cause a s u d d e n d e a t h . C o n s e q u e n t l y , the 
f r ac tu re of t h e s t e r n u m r e p r e s e n t e d a possible cause of d e a t h . Whi le , 
theore t ica l ly , a f r ac tu re could be p r o d u c e d by a fall, it would be u n u s u a l , 
r e q u i r i n g i m p a c t on a ra ised object or edge and it would be assoc ia ted with 
injuries to o t h e r p a r t s of the body. C a r d i a c massage could also p roduce a 
f r ac tu re if very cons iderab le force was app l ied . T h e f rac tu re could also 
have b e e n p roduced by a blow. In t h a t case , b ru i s ing of t he skin would be 
expec ted , even if t he d e a t h which followed was rap id . A l t h o u g h D r Fa t ih 
§ e n c h a r a c t e r i s e d t he bru ise on t he ches t as old and by impl ica t ion as 
r e su l t i ng from a different event , his own view was tha t , given t h a t the 
bru ise d i rec t ly overlay t he f r ac tu re , it would r e q u i r e compe l l ing medica l 
evidence to conclude tha t t hey were u n r e l a t e d . D r §en ' s opin ion on the age 
of the bru ise was based on the subject ive, naked-eye a s s e s s m e n t of the 
colour. However , t he b ru i se was desc r ibed as pu rp le , which was entirely-
cons i s ten t wi th a fresh bru ise . A bru ise 2 to 3 days old would have been 
expec t ed to have developed a yellowish t inge . A s imple h i s topa thologica l 
tes t would have c lear ly es tab l i shed w h e t h e r it was a fresh bru ise or an old 
b ru i se . Such a bruise would not have occu r red as a resu l t of t h e hand 
p r e s s u r e appl ied d u r i n g ca rd iac m a s s a g e . H i s opin ion was t h a t , given the 
cont igu i ty of the bru ise a n d f r ac tu re a n d the absence of any c lear evidence 
t h a t t he b ru i se occu r red on a s e p a r a t e occasion, t he b ru i se a n d f rac ture 
occu r red a t the s a m e t i m e as a resu l t of a blow, which p r e c i p i t a t e d an 
a b n o r m a l i t y of h e a r t r h y t h m . 

44. T h e au topsy f indings, in p a r t i c u l a r t h e weight of t he lungs (300 g 
each , t h a t is, close to t he m i n i m u m ) indica ted t h a t t he d e a t h was very 
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rap id r a t h e r t h a n p ro longed . In individuals dying slowly wi th g r a d u a l 
hea r t fa i lure , a l ung weight of 500 to 600 g was c o m m o n a n d u p to 1,000 g 
could occur . Th i s was t he resu l t of a c c u m u l a t i o n of fluid in t he lungs 
c o n s e q u e n t on t he fai lure of the p u m p i n g ac t ion of t he h e a r t and was 
expressed clinically by b r e a t h l e s s n e s s a n d difficulty in b r e a t h i n g . D e a t h s 
involving i n s t a n t a n e o u s col lapse w e r e assoc ia ted wi th l ight lung weight as 
in this case . A re la t ively slow d e a t h would also be assoc ia ted wi th a 
conges ted liver. T h u s , the au topsy f indings and h i s topa tho log ica l 
e x a m i n a t i o n we ighed heavily aga ins t t he possibil i ty of a p ro longed dying 
per iod wi th s y m p t o m s of b r e a t h l e s s n e s s a n d po in ted r a t h e r towards a 
rap id d e a t h . 

45. As r e g a r d e d the au topsy p r o c e d u r e s , t he se were ser iously deficient . 
A l though the only two theo re t i ca l possibi l i t ies for t he f rac ture w e r e 
e x t e r n a l h e a r t m a s s a g e or a blow, no s teps w e r e t a k e n to es tab l i sh 
conclusively w h e t h e r or not m a s s a g e had been pe r fo rmed . T h e s t a t e m e n t 
in the au topsy r epo r t t h a t it could have b e e n caused by m a s s a g e did not 
r e p r e s e n t a full a n d f rank s t a t e m e n t a n d could be m i s r e a d to imply t h a t 
D r §en had knowledge t h a t such resusc i t a t ion was a t t e m p t e d w h e r e a s he 
did not . H e should have d i s t i ngu i shed fact from specu la t ion . T h e r e was 
also a need to inc lude as m u c h descr ip t ive de ta i l as possible conce rn ing 
the b ru i se , f rac ture a n d h e a r t d i sease and in this respec t t he de ta i l was 
mani fes t ly insufficient. 

2. Additional Report of Professor Pounder submitted on 26 November 1996 on 
behalf of the applicant 

46. In t he a d d e n d u m of 26 N o v e m b e r 1996, t h e r e was an analysis of t he 
four p h o t o g r a p h s , which were descr ibed as be ing of poor qual i ty . However , 
t he p h o t o g r a p h of the soles of t he feet none the l e s s showed a dis t inct ive 
pu rp le - r ed d i sco loura t ion of t he sole of the left foot, wi th mild swell ing. 
T h e r ight l i t t le toe had a wh i t e g l i s t en ing b a n d a t i ts base . T h e 
d i sco loura t ion of the i n s t e p a n d sole of t h e left foot was s t rongly 
sugges t ive of bruising' wi th assoc ia ted m i n o r swell ing a n d was not 
cons i s t en t wi th p o s t - m o r t e m g rav i t a t iona l pool ing of blood. Bru i s ing of 
this e x t e n t could not be p r o d u c e d as a resul t of p o s t - m o r t e m injury a n d 
injury in such a locat ion was unl ikely to be caused by a fall s u s t a i n e d 
while t he v ic t im was alive. T h e r e f o r e t he injury was s t rongly sugges t ive 
of one or m o r e blows to t he foot. T h e m a r k to the r ight l i t t le toe was 
s t rongly sugges t ive of a l i ga tu re m a r k , a l t h o u g h t h e r e was no conges t ion 
such as to sugges t t ight app l i ca t ion of a l i ga tu r e whi le t he vict im was alive; 
nor was the a p p e a r a n c e sugges t ive of the passage of e lectr ic i ty . N e i t h e r 
possibil i ty could be exc luded a n d the m a r k was u n u s u a l . 

47. T h e red injuries to the front of t he left ank l e , t a k e n wi th t he 
injuries to t h e sole of t he left foot, sugges t ed t h a t the ank les were 
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r e s t r a i n e d by a m e c h a n i s m across t h e front of bo th ank les and t h a t , so 
r e s t r a i n e d , t he pe r son was s t ruck on the sole of his left foot. 

48 . T h e m a r k s in t he r ight a r m p i t we re not c lear ly shown. T h e i r 
posi t ion, a l i g n m e n t and co loura t ion were not w h a t would no rma l ly be 
expec t ed of p o s t - m o r t e m a r t e fac tua l injury and ra ised t h e possibil i ty of 
an e lect r ica l contac t m a r k p roduced while the vict im was alive. 
C o m b i n e d wi th the u n u s u a l m a r k i n g to t h e r ight l i t t le toe , it r a i sed the 
suspicion of t he use of e lect r ic i ty wi th one t e r m i n a l t ied r o u n d the litt le 
toe a n d the o t h e r t e r m i n a l app l ied to t he r ight a r m p i t . W h e t h e r or not 
the m a r k s were e lect r ica l b u r n s could have been es tab l i shed by 
h is topa thologica l e x a m i n a t i o n . 

49. T h e p h o t o g r a p h of t h e back showed p o s t - m o r t e m a r t e fac tua l 
s t a in ing , wi th whi te a r e a s of con tac t pal lor . T h e r e were d is t inc t m a r k s , 
inc luding a br igh t red ab ra s ion at t he sp ine a t wais t level a n d above this 
two d a r k redd i sh m a r k s . Above these was a ho r i zon ta l l ine of pink bru i s ing 
or ab ras ion . All these could be p o s t - m o r t e m injur ies , caused by the 
m a n i p u l a t i o n of the body over a rough or c u t t i n g surface . T h e y could also 
have been caused before d e a t h . T o d i s t ingu ish t he two would have 
r e q u i r e d dissect ion. 

50. T h e p h o t o g r a p h s ind ica ted t h a t the au topsy dissect ion was 
i n a d e q u a t e in tha t the back was not d issec ted , nor were t h e sole ol the 
left foot or t he injuries to the ank le . It was not c lear w h e t h e r t he injury 
to t he a r m p i t was d issec ted . T h e y also ind ica ted t h a t t he desc r ip t ion of the 
body in t he au topsy was i ncomple t e . 

3. Report of Professor Cordner submitted on 12 March 1998 at the request of the 
Commission 

5 1 . Th i s r epor t was d r a w n u p by Professor C o r d n e r , i n s t r u c t e d by the 
C o m m i s s i o n ' s de l ega t e s (see p a r a g r a p h 6 above) , on t he basis of the 
d o m e s t i c medica l evidence , t he wi tness t e s t imon ie s , t he r e p o r t s of 
Professor P o u n d e r a n d the p h o t o g r a p h s suppl ied by the app l i can t . 

52. As r e g a r d e d the p h o t o g r a p h s , t he va r i a t ion in co lour or m o t t l i n g 
on t h e foot r e p r e s e n t e d b ru i s ing . H e cons ide red t h a t t he p h o t o g r a p h was 
too b l u r r e d to conclude t h a t t he whi te g l i s t en ing b a n d on the r ight lit t le 
toe was associa ted wi th a l i ga tu r e no r could he r e a c h any conclusion tha t 
the m a r k s in the r ight a r m p i t we re the resu l t of the app l i ca t ion of 
e lect r ica l devices. O n the legs, he no ted , in add i t ion to t he m a r k s which 
could co r re spond to t he ab ras ions on the left ank le , smal l a r e a s of 
r e d d e n i n g on the front and inne r side of t he r ight ank le . H e a g r e e d with 
Professor P o u n d e r ' s f indings on the back a n d no ted in add i t ion o t h e r a reas 
of r ednes s . W i t h o u t t he benef i t of a d issec t ion a n d / o r his tology of the 
dissect ion, t h e n a t u r e of t h e m a r k s was u n c e r t a i n . T h e y could have been 
caused before d e a t h or be a p o s t - m o r t e m p h e n o m e n o n . Bru i s ing of the 
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soles of t he feet was relat ively u n u s u a l a n d r e p r e s e n t e d a t leas t 
m o d e r a t e l y severe force. B e a t i n g on the sole of t he foot could cause such 
b ru i s ing . A pe r son wi th such an injury would not be able to walk w i thou t at 
least a n obvious l imp . 

53 . As r e g a r d e d the age ing of the ches t b ru i se , r ecen t a u t h o r s in forensic 
med ic ine a g r e e d t h a t cau t ion shou ld be exerc i sed . It was not p rac t i cab le to 
cons t ruc t an a c c u r a t e c a l e n d a r of colour changes as was done in ear l ie r 
t ex tbooks as t h e r e w e r e too m a n y var iab les . If the purp le colour of the 
ches t b ru ise was rel ied on to d i s t ingu i sh its age from the "f resh" 
h a e m o r r h a g e a r o u n d the s t e rna l f r ac tu re , this was an invalid conclusion. 
T h e m a t e r i a l s did not p e r m i t a d i s t inc t ion in age to be d r a w n b e t w e e n t h e 
two. A recen t s t u d y issued to show the level of d i s a g r e e m e n t a m o n g s t 
a u t h o r s concluded tha t the only poin t of a g r e e m e n t was t h a t a b ru i se with 
ident i f iable yellowing was m o r e t h a n 18 hour s old. T h u s , the pu rp l e bru ise 
could be fresh ( t ha t is, less t h a n 24 hours old) bu t could be older . 

54. C o n c e r n i n g the b r o k e n s t e r n u m , t h e r e had b e e n no c o m p l a i n t of 
ches t pa in so one could infer t h a t it occu r red shor t ly before or a r o u n d the 
t i m e of d e a t h . His view was t h a t t h e r e was a coincidence of two injuries 
( the bru ise and the f rac tu re ) which could not be d i s t i ngu i shed in age , or 
t h e r e was jus t one injury. If t h e r e was no ches t b ru ise w h e n Agit S a l m a n 
was t a k e n in to cus tody, the issue was relat ively easily resolved. Mos t 
pa tho log i s t s would t end to r e g a r d t h e m , p r i m a facie, as one injury or 
s t a t e t h a t t h e r e was a r e b u t t a b l e p r e s u m p t i o n t h a t t hey w e r e one injury. 
As r e g a r d e d the possibili ty of t h e b ru i s ing a n d f r ac tu red s t e r n u m be ing 
caused by a n a t t e m p t at r e susc i t a t ion , significant ches t b ru i s ing was r a r e 
in this con tex t . S t e r n a l f rac tu res caused by c a r d i o p u l m o n a r y resusc i t a t ion 
w e r e usual ly assoc ia ted wi th f r ac tu red ribs and not wi th s u r r o u n d i n g 
h a e m o r r h a g e or overlying b ru i s ing . If t he ches t b ru ise and f rac tu re with 
a c c o m p a n y i n g h a e m o r r h a g e w e r e t h e resu l t of one t r a u m a , it was not one 
assoc ia ted wi th a r e susc i t a t ion a t t e m p t . A f rac ture from a fall o n t o a flat 
surface would be u n u s u a l . A heavy d i rec t fall on to a re la t ively s m o o t h 
b road p ro t ru s ion could cause such a n injury bu t he had no recol lec t ion of 
having seen this as a n isola ted acc iden ta l injury ( tha t is, w i thou t injuries 
to o t h e r p a r t s of t he body occur r ing at the s a m e t i m e ) . A blow from a fist, 
knee or foot could also cause such a n injury. 

55. Lungs wi th o e d e m a sufficient to be r e g a r d e d as a sign of h e a r t 
fai lure and to cause b r e a t h l e s s n e s s of t w e n t y to th i r ty m i n u t e s we ighed 
more t h a n 300 g. T h e lung we igh t s in this case fi t ted wi th a subs tan t i a l ly 
more rap id d e a t h . T h e o e d e m a found in t he b r a i n was not s ignif icant , the 
weight of t he v ic t im 's b r a in be ing sl ightly u n d e r the ave rage b r a in weight 
for a m a n of his age . 

56. T h e f inding of unde r ly ing h e a r t d i sease was u n d i s p u t e d . In his 
view, t he best e x p l a n a t i o n for t he d e a t h was as follows. Before he died, 
Agit S a l m a n sus t a ined significant t r a u m a s to t he sole of his left foot and 
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to t he front of his ches t , caus ing b ru i s ing a n d p r i m a facie f r ac tu r ing the 
s t e r n u m a n d caus ing a s u r r o u n d i n g h a e m o r r h a g e . F e a r and pa in 
associa ted wi th these events r e s u l t e d in a su rge of a d r e n a l i n inc reas ing 
the h e a r t r a t e and ra i s ing blood p r e s s u r e . Th i s pu t a severe s t r a in on a n 
a l r eady c o m p r o m i s e d h e a r t , which caused ca rd iac a r r e s t and a rapid 
d e a t h . Al te rna t ive ly , t he compres s ion of t he ches t assoc ia ted wi th the 
f r ac tu r ing of t he s t e r n u m fatal ly d i s t u rbed the r h y t h m of t he h e a r t 
w i thou t leaving observable d a m a g e . T h e weakness of this opinion lay in 
t he conclus ion tha t the ches t injuries r e p r e s e n t e d one t r a u m a r a t h e r 
t h a n two, and this d e p e n d e d pa r t ly on c i r c u m s t a n t i a l factors and could 
not be comple te ly resolved. However , even a l lowing for t he possibil i ty 
t h a t they were s e p a r a t e injur ies , the chest bruise could still be r e g a r d e d 
as fresh a n d as hav ing occu r red while in cus tody, in which case t he formal 
cause of d e a t h would be t he s a m e , name ly , ca rd iac a r r e s t in a m a n wi th 
h e a r t d i sease following the occu r r ence of injuries to t he left foot and ches t . 
If t he f rac tu red s t e r n u m was r e g a r d e d as d u e to a n a t t e m p t a t 
r e susc i t a t ion , t he cause of d e a t h would only c h a n g e if it was conc luded 
t h a t the b ru i se occu r red pr ior to b e i n g t a k e n in to custody. 

57. T h e cri t ical t a sk of an au topsy in this case was to eva lua te the 
c i r c u m s t a n c e s in which it was p roposed t h a t this m a n died , in pa r t i cu l a r , 
w h e t h e r it was a n a t u r a l d e a t h in cus tody or not . In this eva lua t ion , the age 
of the ches t b ru i se was cr i t ical . Even a l lowing for D r §en ' s view of the age 
based on colour , t he au topsy should have been c o n d u c t e d in a way which 
al lowed a n o t h e r pa tho log is t at a n o t h e r t ime to c o m e to his or he r own view. 
I m p o r t a n t obse rva t ions h a d to be jus t i f ied objectively. In the absence of 
p h o t o g r a p h s , histology was t he obvious way for D r §en to es tab l i sh the 
t r u t h of his view. T h e lack of p r o p e r p h o t o g r a p h s h a d also seriously 
i m p e d e d the inves t iga t ion a n d eva lua t ion of th is case . Deficiencies also 
a p p e a r e d in the insufficient s u b c u t a n e o u s d issec t ion to seek ou t bruises 
not visible ex te rna l ly and the absence of a his tological e x a m i n a t i o n of the 
lesions cr i t ical to the p r o p e r eva lua t ion of the c i r c u m s t a n c e s of t he d e a t h . 

58. Professor C o r d n e r had me t Professor P o u n d e r professional ly. He 
had not m e t e i t he r D r Ki rang i l or D r §en . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

59. T h e pr inc ip les a n d p r o c e d u r e s r e l a t i n g to l iabili ty for ac ts c o n t r a r y 
to the law m a y be s u m m a r i s e d as follows. 

A. Criminal prosecutions 

60. U n d e r t he T u r k i s h C r i m i n a l Code all forms of homicide 
(Art icles 448-55) and a t t e m p t e d homic ide (Art icles 61-62) cons t i t u t e 
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c r imina l offences. It is also an offence for a S t a t e employee to subject 
anyone to t o r t u r e or i l l - t r e a t m e n t (Article 243 in respec t of t o r t u r e and 
Art ic le 245 in respec t of i l l - t r e a t m e n t ) . T h e a u t h o r i t i e s ' ob l iga t ions in 
respec t of conduc t i ng a p r e l i m i n a r y inves t iga t ion in to ac ts or omiss ions 
capab le of c o n s t i t u t i n g such offences t h a t have b e e n b r o u g h t to the i r 
a t t e n t i o n a r e gove rned by Art ic les 151 to 153 of t he Code of C r i m i n a l 
P r o c e d u r e . Offences m a y be r e p o r t e d to the au tho r i t i e s or t h e secur i ty 
forces as well as to public p r o s e c u t o r s ' offices. T h e compla in t m a y be 
m a d e in wr i t i ng or orally. If it is m a d e oral ly, t he a u t h o r i t y m u s t m a k e a 
record of it (Article 151). 

If t h e r e is evidence to sugges t t h a t a d e a t h is not d u e to n a t u r a l causes , 
m e m b e r s of t he secur i ty forces who have been in formed of tha t fact a r e 
r e q u i r e d to advise t he public p rosecu to r or a c r imina l cour t j u d g e 
(Article 152). By Ar t ic le 235 of t he C r i m i n a l Code , any publ ic official who 
fails to r epo r t to the police or a publ ic p rosecu to r ' s office an offence of 
which he has become a w a r e in t he exercise of his d u t y is l iable to 
i m p r i s o n m e n t . 

A publ ic p rosecu to r who is in formed by any m e a n s w h a t s o e v e r of a 
s i tua t ion t h a t gives rise to the suspicion tha t an offence has been 
c o m m i t t e d is obliged to inves t iga te t he facts in o r d e r to decide w h e t h e r 
or not t h e r e should be a p rosecu t ion (Article 153 of t he Code of C r i m i n a l 
P r o c e d u r e ) . 

61 . In t he case of a l leged t e r ro r i s t offences, the public p r o s e c u t o r is 
depr ived of j u r i sd i c t ion in favour of a s e p a r a t e sys tem of na t iona l secur i ty 
p ro secu to r s a n d cour t s es tab l i shed t h r o u g h o u t T u r k e y . 

62. If t he suspec t ed offender is a civil se rvan t a n d if t he offence was 
c o m m i t t e d d u r i n g the p e r f o r m a n c e of his d u t i e s , the p r e l i m i n a r y 
inves t iga t ion of the case is governed by the Law of 1914 on the 
p rosecu t ion of civil s e rvan t s , which r e s t r i c t s the publ ic p ro secu to r ' s 
j u r i sd i c t ion ratione personae a t t h a t s tage of t he p roceed ings . In such cases 
it is for the re levant local a d m i n i s t r a t i v e council (for the d is t r ic t or 
province , d e p e n d i n g on the suspec t ' s s t a tu s ) to conduc t t he p r e l i m i n a r y 
inves t iga t ion a n d , consequen t ly , to dec ide w h e t h e r to p ro secu t e . O n c e a 
decision to p ro secu t e has b e e n t a k e n , it is for t he publ ic p rosecu to r to 
inves t iga te the case . 

An a p p e a l to t he S u p r e m e A d m i n i s t r a t i v e C o u r t lies aga ins t a decis ion 
of t he council . If a decis ion not to p rosecu te is t a k e n , t he case is 
a u t o m a t i c a l l y r e fe r red to t h a t cour t . 

63. By v i r tue of Art ic le 4, p a r a g r a p h (i), of D e c r e e no. 285 of 10 Ju ly 
1987 on the a u t h o r i t y of t he governor of a s t a t e of e m e r g e n c y region , t he 
1914 Law (see p a r a g r a p h 62 above) also appl ies to m e m b e r s of t he secur i ty 
forces w h o come u n d e r t he governor ' s au tho r i ty . 

64. If t he suspect is a m e m b e r of the a r m e d forces, t h e appl icable law is 
d e t e r m i n e d by the n a t u r e of the offence. T h u s , if it is a "mi l i t a ry offence" 
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u n d e r t he Mi l i t a ry C r i m i n a l Code (Law no. 1632), t he c r imina l 
p roceed ings a re in pr inciple conduc t ed in accordance wi th Law no. 353 on 
the e s t a b l i s h m e n t of cour t s m a r t i a l a n d t he i r ru les of p r o c e d u r e . W h e r e a 
m e m b e r of the a r m e d forces has b e e n accused of an o rd ina ry offence, it is 
no rma l ly t he provisions of the C o d e of C r i m i n a l P r o c e d u r e which apply 
(see Art ic le 145 § 1 of t he C o n s t i t u t i o n a n d sect ions 9 to 14 of Law no . 353). 

T h e Mi l i t a ry C r i m i n a l Code m a k e s it a mi l i t a ry offence for a m e m b e r 
of t he a r m e d forces to e n d a n g e r a pe r son ' s life by d isobeying an o rde r 
(Art icle 89) . In such cases civilian c o m p l a i n a n t s m a y lodge the i r 
c o m p l a i n t s wi th the au tho r i t i e s r e fe r red to in t he Code of C r i m i n a l 
P r o c e d u r e (see p a r a g r a p h 60 above) or w i th t he offender ' s super io r . 

B. Civil and administrative liability arising out of criminal 
offences 

65. U n d e r sect ion 13 of Law no. 2577 on a d m i n i s t r a t i v e p rocedu re , 
anyone who sus ta ins d a m a g e as a resu l t of an act by t he a u t h o r i t i e s may , 
wi th in one yea r af ter t he a l leged act was c o m m i t t e d , c la im c o m p e n s a t i o n 
from t h e m . If t he c la im is re jec ted in whole or in pa r t or if no reply is 
received wi th in sixty days, t he vict im m a y b r ing admin i s t r a t i ve 
p roceed ings . 

66. Ar t ic le 125 §§ 1 and 7 of t h e C o n s t i t u t i o n provides : 

"All acts or decisions of the authorities are subject to judicial review ... 

The authorities shall be liable to make reparation for all damage caused by their acts 
or measures." 

T h a t provision es tab l i shes t he S t a t e ' s str ict liability, which comes in to 
play if it is shown t h a t in the c i r c u m s t a n c e s of a p a r t i c u l a r case the S t a t e 
has failed in its obl igat ion to m a i n t a i n publ ic o rde r , e n s u r e publ ic safety or 
p ro tec t people ' s lives or p rope r ty , w i thou t it be ing necessa ry to show a 
to r t ious act a t t r i b u t a b l e to t he a u t h o r i t i e s . U n d e r these ru les , the 
a u t h o r i t i e s m a y the re fo re be he ld liable to c o m p e n s a t e anyone who has 
s u s t a i n e d loss as a resu l t of acts c o m m i t t e d by un iden t i f i ed pe rsons . 

67. Art ic le 8 of D e c r e e no. 430 of 16 D e c e m b e r 1990, t he last s en t ence 
of which was insp i red by the provision m e n t i o n e d above (see 
p a r a g r a p h 66), provides : 

"No criminal, financial or legal liability may be asserted against ... the governor ol a 
state of emergency region or by provincial governors in that region in respect of 
decisions taken, or acts performed, by them in the exercise of the powers conferred on 
them by this legislative decree, and no application shall be made lo any judicial 
authority to that end. This is without prejudice to the rights of individuals to claim 
reparation from the State for damage which they have been caused without 
justification." 
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68. U n d e r t he C o d e of Ob l iga t ions , anyone who suffers d a m a g e as a 
resu l t of an illegal or to r t ious act m a y b r i n g a n ac t ion for d a m a g e s 
(Art icles 41-46) a n d non -pecun ia ry loss (Art icle 47) . T h e civil cou r t s a r e 
not b o u n d by e i the r t he findings or t he verdic t of t h e c r imina l cou r t on t he 
issue of the d e f e n d a n t ' s guil t (Article 53). 

However , u n d e r sec t ion 13 of Law no. 657 on S t a t e employees , anyone 
who has s u s t a i n e d loss as a resu l t of an act done in t he p e r f o r m a n c e of 
du t i e s governed by public law may , in pr inc ip le , only b r ing an act ion 
aga ins t the a u t h o r i t y by w h o m the civil se rvan t conce rned is employed 
and not d i rec t ly aga ins t the civil s e rvan t (see Art ic le 129 § 5 of t h e 
C o n s t i t u t i o n and Art ic les 55 and 100 of t he Code of O b l i g a t i o n s ) . T h a t is 
no t , however , an abso lu te ru le . W h e n an act is found to be illegal or 
to r t ious and , consequen t ly , is no longer an " a d m i n i s t r a t i v e " act or deed , 
t he civil cour t s m a y allow a c la im for d a m a g e s to be m a d e aga ins t t he 
official conce rned , w i thou t p re jud ice to the v ic t im's r ight to b r i n g an 
ac t ion aga ins t the a u t h o r i t y on the basis of i ts j o in t l iabili ty as t he 
official's employe r (Art icle 50 of t he C o d e of Ob l iga t i ons ) . 

III. RELEVANT I N T E R N A T I O N A L R E P O R T S 

A. Investigations by the European Committee for the Prevention 
of Torture (CPT) 

69. T h e E u r o p e a n C o m m i t t e e for t he P r e v e n t i o n of T o r t u r e ( C P T ) has 
ca r r ied out seven visi ts to T u r k e y . T h e first two visi ts , in 1990 a n d 1991, 
w e r e ad hoc visits cons ide red necessa ry in light of t h e cons ide rab le n u m b e r 
of r e p o r t s received from a var ie ty of sources c o n t a i n i n g a l l ega t ions of 
t o r t u r e or o t h e r forms of i l l - t r e a tmen t of pe r sons depr ived of the i r 
l iberty, in p a r t i c u l a r , t hose held in police custody. A th i rd per iodic visit 
took place at the end of 1992, involving a visit to A d a n a Secur i ty 
D i r e c t o r a t e . F u r t h e r visits took place in O c t o b e r 1994, Augus t a n d 
S e p t e m b e r 1996 a n d O c t o b e r 1997 ( the l a t t e r two of which involved a 
visit to police e s t a b l i s h m e n t s in A d a n a ) . T h e C P T ' s r epo r t s on t he se 
visits, save t h a t of O c t o b e r 1997, have not b e e n m a d e public , such 
publ ica t ion r e q u i r i n g t he consent of t he S t a t e conce rned , which h a s not 
been fo r thcoming . 

70. T h e C P T has issued two public s t a t e m e n t s . 
71 . In its publ ic s t a t e m e n t a d o p t e d on 15 D e c e m b e r 1992, t he C P T 

conc luded tha t t o r t u r e a n d o t h e r forms of severe i l l - t r e a t m e n t were 
i m p o r t a n t cha rac t e r i s t i c s of police custody. O n its first visit in 1990, t he 
following types of i l l - t r e a t m e n t w e r e cons t an t ly a l leged, namely , 
Pa les t in ian h a n g i n g , e lec t r ic shocks, b e a t i n g of t he soles of the feet 
(falaka), hos ing wi th p re s su r i sed cold w a t e r a n d inca rce ra t i on in very 
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smal l , da rk , u n v e n t i l a t e d cells. I t s medica l e x a m i n a t i o n s disclosed clear 
medica l signs cons i s ten t wi th very r ecen t t o r t u r e a n d o t h e r severe ill-
t r e a t m e n t of bo th a physical a n d psychological n a t u r e . T h e on-si te 
observa t ions in police e s t a b l i s h m e n t s revea led e x t r e m e l y poor m a t e r i a l 
condi t ions of d e t e n t i o n . 

O n its second visit in 1991, it found t h a t no p rog res s h a d b e e n m a d e in 
e l i m i n a t i n g t o r t u r e and i l l - t r ea tmen t by the police. Many persons 
compla ined of s imi lar types of i l l - t r e a t m e n t - a n inc reas ing n u m b e r of 
a l l ega t ions were h e a r d of forcible p e n e t r a t i o n of bodily orifices with a 
stick or t r u n c h e o n . O n c e aga in , a n u m b e r of t h e pe r sons m a k i n g such 
c la ims w e r e found on e x a m i n a t i o n to display m a r k s or condi t ions 
cons i s ten t wi th the i r a l l ega t ions . O n its th i rd visit, from 22 N o v e m b e r to 
3 D e c e m b e r 1992, its de l ega t ion was i n u n d a t e d wi th a l l ega t ions of t o r t u r e 
and i l l - t r e a tmen t . N u m e r o u s pe r sons e x a m i n e d by its doc to r s displayed 
m a r k s or condi t ions cons i s ten t wi th the i r a l l ega t ions . It l isted a n u m b e r 
of these cases . O n this visit, t he C P T had visited A d a n a , w h e r e a p r i sone r 
a t A d a n a Pr i son d isp layed h a e m a t o m a s on t h e soles of his feet a n d a ser ies 
of ver t ica l p u r p l e s t r ipes (10 cm long, 2 c m wide) across t he u p p e r par t of 
his back, cons i s ten t wi th his a l l ega t ion t h a t he had recen t ly been subjec ted 
tofalaka and b e a t e n on the back wi th a t r u n c h e o n while in police custody. 
At t he h e a d q u a r t e r s of A n k a r a and Diya rbak i r Secur i ty D i r e c t o r a t e s , it 
found e q u i p m e n t t h a t could be used for t o r t u r e a n d the p r e s e n c e of 
which h a d no o t h e r credible exp l ana t i on . T h e C P T conc luded in its 
s t a t e m e n t t h a t " t he p rac t i ce of t o r t u r e a n d o t h e r forms of severe ill-
t r e a t m e n t of pe r sons in police cus tody r e m a i n s w i d e s p r e a d in T u r k e y " . 

72. In its second public s t a t e m e n t , issued on 6 D e c e m b e r 1996, the 
C P T no ted t h a t some p rogress had b e e n m a d e over t he i n t e r v e n i n g four 
y e a r s . However , i ts f indings a f te r i ts visit in 1994 d e m o n s t r a t e d t h a t 
t o r t u r e and o t h e r forms of i l l - t r e a tmen t were still i m p o r t a n t 
cha rac t e r i s t i c s of police custody. In t h e course of visits in 1996, C P T 
de l ega t i ons once aga in found c lea r evidence of t he p rac t i ce of t o r t u r e and 
o t h e r forms of severe i l l - t r e a tmen t by t h e police. It r e fe r red to its most 
r ecen t visit in S e p t e m b e r 1996 to police e s t a b l i s h m e n t s in A d a n a , Bursa 
and I s t anbu l , w h e n it a lso w e n t to t h r e e pr i sons in o r d e r to in terv iew 
c e r t a i n p e r s o n s who h a d very r ecen t ly b e e n in police cus tody in A d a n a 
a n d I s t anbu l . A cons ide rab le n u m b e r of pe r sons e x a m i n e d by the 
d e l e g a t i o n s ' forensic doc tors d isp layed m a r k s or condi t ions cons i s ten t 
wi th the i r a l l ega t ions of r ecen t i l l - t r e a tmen t by the police, a n d in 
p a r t i c u l a r of b e a t i n g of t h e soles of t h e feet , blows to t he p a l m s of t h e 
h a n d s and suspens ion by the a r m s . It no ted the cases of seven persons 
w h o h a d b e e n very recen t ly d e t a i n e d a t t he h e a d q u a r t e r s of t he an t i ­
t e r r o r i s m b r a n c h of I s t anbu l Secur i ty D i r e c t o r a t e a n d which r a n k e d 
a m o n g the mos t f l agran t e x a m p l e s of t o r t u r e e n c o u n t e r e d by C P T 
de lega t ions in T u r k e y . T h e y showed signs of p ro longed suspens ion by t h e 
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a r m s , wi th i m p a i r m e n t s in m o t o r funct ion a n d sensa t ion which , in two 
pe r sons , w h o had lost t he use of bo th a r m s , t h r e a t e n e d to be i r revers ib le . 
It conc luded t h a t r esor t to t o r t u r e a n d o t h e r forms of severe i l l - t r e a t m e n t 
r e m a i n e d a c o m m o n occur rence in police e s t a b l i s h m e n t s in T u r k e y . 

B. The United Nations Model Autopsy Protocol 

73. T h e " M a n u a l on t he Effective P r e v e n t i o n a n d Inves t iga t ion of 
Ex t ra - l ega l , A r b i t r a r y a n d S u m m a r y E x e c u t i o n s " a d o p t e d by the U n i t e d 
Na t ions in 1991 inc ludes a Model Autopsy Protocol a i m e d at p rovid ing 
a u t h o r i t a t i v e gu ide l ines for the conduc t of au tops ies by public 
p ro secu to r s and medica l pe r sonne l . In its i n t roduc t ion , it no ted tha t an 
ab r idged e x a m i n a t i o n or r epor t was never a p p r o p r i a t e in po ten t ia l ly 
cont rovers ia l cases a n d t h a t a sys t ema t i c a n d c o m p r e h e n s i v e 
e x a m i n a t i o n and r e p o r t w e r e r e q u i r e d to p reven t t he omiss ion or loss of 
i m p o r t a n t de ta i l s : 

"It is of the utmost importance that an autopsy performed following a controversial 
death be thorough in scope. The documentation and recording of those findings should 
be equally thorough so as to permit meaningful use of the autopsy results." 

74. In p a r t 2(c) , it s t a t e d t h a t a d e q u a t e p h o t o g r a p h s were crucial for 
t h o r o u g h d o c u m e n t a t i o n of au topsy f indings. P h o t o g r a p h s should be 
c o m p r e h e n s i v e in scope a n d confirm the p re sence of all d e m o n s t r a b l e 
signs of injury or d i sease c o m m e n t e d upon in t he au topsy r epo r t . 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

75. M r s Behiye S a l m a n appl ied to t h e C o m m i s s i o n on 20 May 1993. 
She a l leged t h a t he r h u s b a n d , M r Agit S a l m a n had d ied as a resu l t of 
be ing t o r t u r e d while in police custody. She rel ied on Ar t ic les 2, 3 , 6, 13, 
14 a n d 18 of the Conven t ion . In the course of t he p roceed ings before t h e 
C o m m i s s i o n , the app l i can t fu r the r a l leged t h a t she had been h inde red in 
t he effective exerc ise of the r ight of individual pe t i t ion as g u a r a n t e e d by 
fo rmer Art ic le 25 § 1. 

76. T h e C o m m i s s i o n dec l a r ed the appl ica t ion (no. 21986/93) 
admiss ib le on 20 F e b r u a r y 1995. In its r epor t of 1 M a r c h 1999 ( former 
Art ic le 3 1 ) ' , it exp re s sed the u n a n i m o u s opin ion t h a t t h e r e had been a 
v io la t ion of Ar t ic le 2 on accoun t of t h e d e a t h in cus tody of t he app l i can t ' s 
h u s b a n d ; t h a t t h e r e had b e e n a violat ion of Art ic le 3 in t h a t he r h u s b a n d 
had been t o r t u r e d ; t h a t t h e r e had b e e n a viola t ion of Art ic le 13; t h a t t h e r e 

1. Note by the Registry. The report is obtainable from the Registry. 
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had b e e n no violat ions of Ar t ic les 14 a n d 18; and t h a t T u r k e y h a d failed to 
comply wi th its obl iga t ions u n d e r fo rmer Art ic le 25. 

FINAL SUBMISSIONS TO THE COURT 

77. In her m e m o r i a l , t he app l ican t r e q u e s t e d t he C o u r t to find t h a t the 
r e s p o n d e n t S t a t e was in violat ion of Art ic les 2, 3 , 13, a n d fo rmer Art ic le 25 
§ 1 of t he Conven t ion . She r e q u e s t e d t h e C o u r t to a w a r d h e r j u s t 
sa t is fact ion u n d e r Art ic le 4 1 . 

78. T h e G o v e r n m e n t r e q u e s t e d t he C o u r t to d ismiss t he case as 
inadmiss ib le on account of the app l i can t ' s fa i lure to e x h a u s t domes t i c 
r e m e d i e s . In t he a l t e r n a t i v e , t h e y a r g u e d t h a t t he app l i can t ' s compla in t s 
were not s u b s t a n t i a t e d by the evidence . 

THE LAW 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

79. T h e G o v e r n m e n t objected t h a t the app l ican t had not e x h a u s t e d 
d o m e s t i c r e m e d i e s , as r e q u i r e d by Ar t ic le 35 of t he C o n v e n t i o n , by 
m a k i n g p r o p e r use of t he avai lable r ed re s s t h r o u g h the in s t i t u t ing of 
c r imina l p roceed ings , or by b r ing ing c la ims in t he civil or admin i s t r a t i ve 
cour t s . T h e y re fe r red to t he C o u r t ' s upho ld ing of the i r p r e l imina ry 
object ion in t he Aytek in case (see t h e Aytek in v. T u r k e y j u d g m e n t of 
23 S e p t e m b e r 1998, Reports oj'Judgments and Decisions 1998-VII). 

T h e G o v e r n m e n t m a i n t a i n e d tha t the app l ican t had b e e n a p a r t y to the 
c r i m i n a l p roceed ings b r o u g h t aga ins t t he police officers accused of 
t o r t u r i n g he r h u s b a n d a n d caus ing his d e a t h and tha t she had failed to 
a p p e a l to t he C o u r t of C a s s a t i o n aga ins t t he i r a cqu i t t a l . T h e C o u r t of 
C a s s a t i o n h a d previously q u a s h e d the decision not to p ro secu t e the 
officers a n d could not be cons ide red as a n ineffective r emedy . T h e 
app l ican t could also have o b t a i n e d from d o m e s t i c jud ic ia l bodies t he 
c o m p e n s a t i o n for pecun ia ry and non -pecun ia ry d a m a g e which she sought 
in t he p r e s e n t p roceed ings . 

80. T h e app l i can t ' s counsel s u b m i t t e d a t the h e a r i n g tha t the 
app l i can t ' s a p p e a l aga ins t t he decision not to p rosecu te had been 
re jec ted before she i n t roduced her compla in t s before t he C o m m i s s i o n . 
T h e p r o c e d u r e w h e r e b y the M i n i s t e r of J u s t i c e r e fe r red t he case to the 
C o u r t of Cas sa t i on , which sent t he case for t r ia l , was a n e x t r a o r d i n a r y 
r e m e d y which the appl ican t was not r e q u i r e d to e x h a u s t . She also 
s u b m i t t e d t h a t a fu r the r a p p e a l would have served no p u r p o s e in l ight of 
t he i n a d e q u a t e inves t iga t ion a n d lack of evidence before t he cou r t s . 
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8 1 . T h e C o u r t r e i t e r a t e s tha t t he ru le of e x h a u s t i o n of d o m e s t i c 
r e m e d i e s r e f e r r ed to in Ar t ic le 35 § 1 of t he C o n v e n t i o n obliges 
app l i can t s to use first the r e m e d i e s t h a t a r e normal ly avai lable and 
sufficient in t he d o m e s t i c legal sys tem to enab le t h e m to ob t a in r ed res s 
for t he b r e a c h e s a l leged. T h e ex i s tence of the r e m e d i e s m u s t be 
sufficiently ce r t a in , in prac t ice as well as in theory , failing which they will 
lack the r equ i s i t e accessibil i ty a n d effect iveness. Ar t ic le 35 § 1 also 
r e q u i r e s t h a t t he c o m p l a i n t s i n t e n d e d to be b r o u g h t s u b s e q u e n t l y before 
t h e C o u r t should have b e e n m a d e to the a p p r o p r i a t e d o m e s t i c body, a t 
least in subs t ance and in compl i ance wi th t he formal r e q u i r e m e n t s laid 
down in d o m e s t i c law, bu t not t h a t r ecourse should be had to r e m e d i e s 
which a r e i n a d e q u a t e or ineffective (see the Aksoy v. T u r k e y j u d g m e n t of 
18 D e c e m b e r 1996, Reports 1996-VI, pp. 2275-76, §§ 51-52, and the Akd iva r 
a n d O t h e r s v. T u r k e y j u d g m e n t of 16 S e p t e m b e r 1996, Reports 1996-IV, 
p. 1210, §§ 65-67). 

82. T h e C o u r t no tes tha t T u r k i s h law provides a d m i n i s t r a t i v e , civil 
and c r imina l r e m e d i e s aga ins t illegal a n d c r imina l acts a t t r i b u t a b l e to 
t he S t a t e or its a g e n t s (see p a r a g r a p h s 59 et seq. above) . 

83 . W i t h respec t to a n ac t ion in a d m i n i s t r a t i v e law u n d e r Art ic le 125 
of the C o n s t i t u t i o n based on the a u t h o r i t i e s ' s tr ict l iability (see 
p a r a g r a p h s 65-66 above) , t h e C o u r t recal ls t h a t a C o n t r a c t i n g S t a t e ' s 
obl igat ion u n d e r Ar t ic les 2 and 13 of t he Conven t i on to conduct an 
inves t iga t ion capab le of l ead ing to the ident i f icat ion and p u n i s h m e n t of 
t hose respons ib le in cases of fatal assau l t m i g h t be r e n d e r e d i l lusory if in 
respec t of c o m p l a i n t s u n d e r those Art ic les an app l ican t were to be 
r e q u i r e d to exhaus t an admin i s t r a t i ve - l aw ac t ion l ead ing only to an 
award of d a m a g e s (see t h e Ya§a v. T u r k e y j u d g m e n t of 2 S e p t e m b e r 
№U, Reports 1998-VI, p . 2431 , § 74). 

C o n s e q u e n t l y , the app l ican t was not r e q u i r e d to b r ing the 
a d m i n i s t r a t i v e p roceed ings in ques t ion a n d the p r e l i m i n a r y object ion is 
in this respec t un founded . 

84. As r e g a r d s a civil ac t ion for r ed res s for d a m a g e s u s t a i n e d t h r o u g h 
illegal acts or p a t e n t l y unlawful conduct on t he p a r t of S t a t e a g e n t s (see 
p a r a g r a p h 68 above) , t he C o u r t no tes t h a t a plaint i f f in such a n ac t ion 
m u s t , in add i t ion to e s t ab l i sh ing a causa l link b e t w e e n the tor t a n d the 
d a m a g e he or she has su s t a ined , identify t he pe r son bel ieved to have 
c o m m i t t e d t h e to r t . In t he i n s t a n t case , no ev idence was f o r t h c o m i n g as 
to which police officer was respons ib le for the i l l - t r ea tmen t which was 
a l leged by the appl ican t to have been inflicted on he r h u s b a n d and , 
indeed , t he r epo r t from the I s t anbu l Forens ic Med ic ine I n s t i t u t e , t h e 
h ighes t a u t h o r i t y in t he coun t ry , did not es tab l i sh t h a t any unlawful acts 
had occur red (see p a r a g r a p h 24 above) . 

85. W i t h r e g a r d to the c r imina l - l aw r e m e d i e s (see p a r a g r a p h s 60-62 
above) , t he C o u r t no tes t h a t t he app l i can t appea l ed unsuccessful ly 
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aga ins t t he decis ion not to p rosecu te t he police officers involved in he r 
h u s b a n d ' s d e t e n t i o n . T h e p r o c e d u r e w h e r e b y the M i n i s t e r of J u s t i c e 
r e fe r red the case to t he C o u r t of C a s s a t i o n was a n e x t r a o r d i n a r y r emedy , 
which m u s t normal ly be cons ide red as falling ou t s ide t he scope of 
Art ic le 35 § 1 of the Conven t ion . It is, however , t h e case t h a t the 
appl ican t ac ted as a p a r t y in t he p roceed ings which followed the C o u r t of 
Cas sa t i on ' s decis ion to send the case for t r ia l . T h e t r ia l ended in an 
acqu i t t a l of t he police officers on t he basis t h a t t h e r e was insufficient 
evidence to es tab l i sh t h a t they h a d i l l - t rea ted h e r h u s b a n d pr ior to his 
d e a t h or to es tab l i sh t h a t he had died because of i l l - t r e a t m e n t . T h i s was 
also t he basis for t he publ ic p rosecu to r ' s or iginal decis ion not to p rosecu te . 
T h e app l ican t has a r g u e d t h a t in these c i r c u m s t a n c e s a f u r t h e r appea l had 
no r easonab le p rospec t of success a n d c a n n o t be r e g a r d e d as a 
r e q u i r e m e n t of the pr inciple of e x h a u s t i o n of d o m e s t i c r e m e d i e s . 

86. T h e C o u r t e m p h a s i s e s t h a t the appl ica t ion of t he ru le of 
e x h a u s t i o n of d o m e s t i c r e m e d i e s m u s t m a k e clue a l lowance for t he fact 
t h a t it is be ing appl ied in the con tex t of m a c h i n e r y for t he p ro t ec t i on of 
h u m a n r igh t s t h a t t he C o n t r a c t i n g S t a t e s have a g r e e d to set up. 
Accordingly, it has recognised t h a t Art ic le 35 § 1 m u s t be appl ied wi th 
some d e g r e e of flexibility a n d wi thou t excessive fo rma l i sm. It has fu r the r 
recognised t h a t t he ru le of e x h a u s t i o n is n e i t h e r abso lu te nor capab le of 
be ing appl ied au toma t i ca l ly ; for t he pu rposes of reviewing w h e t h e r it has 
b e e n observed , it is e s sen t i a l to have r e g a r d to t h e c i r c u m s t a n c e s of the 
individual case . Th i s m e a n s , in pa r t i cu l a r , t h a t t he C o u r t m u s t t ake 
rea l is t ic accoun t not only of the ex i s t ence of formal r e m e d i e s in t he legal 
sys tem of the C o n t r a c t i n g S t a t e conce rned but also of t he g e n e r a l con tex t 
in which they o p e r a t e , as well as the pe r sona l c i r c u m s t a n c e s of the 
app l i can t . It m u s t t h e n e x a m i n e w h e t h e r , in all t he c i r c u m s t a n c e s of the 
case , t he appl ican t did eve ry th ing t h a t could r easonab ly be expec t ed of 
h im or he r to exhaus t d o m e s t i c r e m e d i e s (see t he Akdivar and O t h e r s 
j u d g m e n t c i ted above, p . 1211, § 69, a n d the Aksoy j u d g m e n t ci ted above, 
p . 2276, §§ 53-54). 

87. T h e C o u r t cons iders tha t t he l imb of the G o v e r n m e n t ' s 
p r e l i m i n a r y object ion conce rn ing civil a n d c r imina l r e m e d i e s ra ises 
issues conce rn ing the effectiveness of t he c r imina l inves t iga t ion t h a t are 
closely l inked to those ra ised in the app l i can t ' s c o m p l a i n t s u n d e r 
Art ic les 2, 3 and 13 of the Conven t i on . It also observes t h a t this case 
differs from the Aytek in case rel ied on by the G o v e r n m e n t as, in t h a t 
case , t he soldier who h a d shot t he app l i can t ' s h u s b a n d h a d been 
convicted of u n i n t e n t i o n a l homic ide by the B a t m a n C r i m i n a l C o u r t . T h e 
a p p e a l which was p e n d i n g before t h e C o u r t of C a s s a t i o n conce rned bo th 
t he app l i can t ' s a n d the publ ic p ro secu to r ' s c la ims t h a t he should have 
been convicted of a m o r e ser ious d e g r e e of homic ide . In those 
c i r c u m s t a n c e s , it could not be said t h a t t he inves t iga t ion conduc t ed by 
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the a u t h o r i t i e s did not offer r e a s o n a b l e p rospec t s of b r i n g i n g the pe r son 
respons ib le for t he d e a t h of he r h u s b a n d to j u s t i c e (see t h e Aytek in 
j u d g m e n t c i ted above, p . 2827, § 83) . 

88 . C o n s e q u e n t l y , the C o u r t d ismisses t he G o v e r n m e n t ' s p r e l i m i n a r y 
object ion in so far as it r e l a t e s to t he a d m i n i s t r a t i v e r e m e d y rel ied on (see 
p a r a g r a p h 83 above) . It jo ins t he p r e l im ina ry object ion conce rn ing 
r e m e d i e s in civil a n d c r imina l law to t he m e r i t s (see p a r a g r a p h s 104-09 
below). 

II. T H E C O U R T ' S ASSESSMENT O F T H E FACTS 

89. T h e C o u r t r e i t e r a t e s its se t t l ed case- law t h a t u n d e r t he 
C o n v e n t i o n sys tem pr io r to 1 N o v e m b e r 1998 the e s t a b l i s h m e n t and 
ver i f icat ion of the facts was p r imar i ly a m a t t e r for t h e C o m m i s s i o n 
( fo rmer Art ic les 28 § 1 a n d 31) . Whi le the C o u r t is not bound by the 
C o m m i s s i o n ' s findings of fact a n d r e m a i n s free to m a k e its own 
a s s e s s m e n t in t h e l ight of all the m a t e r i a l before it, it is however only in 
excep t iona l c i r c u m s t a n c e s t h a t it will exerc ise its powers in th is a r e a (see, 
a m o n g o t h e r a u t h o r i t i e s , t he Akdivar a n d O t h e r s j u d g m e n t ci ted above, 
p. 1214, § 7 8 ) . 

90. T h e facts in d i spu t e b e t w e e n the pa r t i e s a r e closely l inked to issues 
of S t a t e responsibi l i ty for the t r e a t m e n t and d e a t h of Agit S a l m a n while in 
police custody. T h e C o u r t will e x a m i n e t o g e t h e r the factual a n d legal 
ques t i ons as they a re r e l evan t to t he app l i can t ' s c o m p l a i n t s u n d e r 
Ar t ic les 2, 3 and 13 of t he Conven t i on set out below. 

III. ALLEGED V I O L A T I O N S O F A R T I C L E 2 O F T H E C O N V E N T I O N 

9 1 . T h e appl ican t a l leged t h a t h e r h u s b a n d , Agit S a l m a n , had d ied as a 
resu l t of t o r t u r e at the h a n d s of police officers a t A d a n a Secur i ty 
D i r e c t o r a t e . She also compla ined t h a t no effective inves t iga t ion had b e e n 
conduc t ed in to t he c i r c u m s t a n c e s of t he m u r d e r . She a r g u e d t h a t t h e r e 
had been a b r e a c h of Art ic le 2 of t he C o n v e n t i o n , which provides : 

" I . Everyone's right to life shall be protected by law. No one shall be deprived of his 
life intentionally save in the execution of a sentence of a court following his conviction of 
a crime lor which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article 
when it results from the use of force which is no more than absolutely necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully 
detained; 

(c) in action lawfully taken for the purpose of quelling a riot or insurrection." 
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92. T h e G o v e r n m e n t d i spu t ed those a l l ega t ions . T h e Commis s ion 
exp res sed the opinion t h a t Art ic le 2 had been infr inged on t h e g round 
t h a t Agit S a l m a n had died following t o r t u r e in police cus tody a n d also on 
the g r o u n d t h a t t h e au tho r i t i e s h a d failed to ca r ry out an a d e q u a t e 
c r imina l inves t iga t ion in to t he c i r c u m s t a n c e s s u r r o u n d i n g the d e a t h of 
Agit S a l m a n . 

A. Submissions of those who appeared before the Court 

/. The applicant 

93 . T h e app l i can t s u b m i t t e d t h a t he r h u s b a n d had been killed while in 
custody. T h e we igh t of t he medica l evidence e s t ab l i shed t h a t he had been 
subjec ted to force which h a d led to ca rd iac a r r e s t . T h e a u t h o r i t i e s had 
been unab le to provide any sa t is factory exp l ana t i on as to how Agit 
S a l m a n had died bu t had developed a s tory c lear ly des igned to cover up 
the t r u t h . She s u b m i t t e d t h a t , w h e r e an individual was t a k e n into 
cus tody in good h e a l t h and died, t h a t d e a t h m u s t be a t t r i b u t a b l e to the 
ac t ions of t he a u t h o r i t i e s in t he absence of a p laus ib le exp l ana t i on . No 
such exp l ana t i on had been provided for t he ches t b ru i se , t he b roken 
s t e r n u m , t he b ru i s ing to t he left foot, t he g razes on the left ank le a n d the 
wounds to t he a r m p i t . 

94. T h e app l i can t also asked the C o u r t to endor se t he Commiss ion ' s 
opinion t h a t t h e r e h a d b e e n a violat ion of Ar t ic le 2 of the C o n v e n t i o n on 
the g r o u n d t h a t t he inves t iga t ion in to t he d e a t h of he r h u s b a n d h a d been 
so i n a d e q u a t e a n d ineffective as to a m o u n t to a fai lure to p ro tec t t he r ight 
to life. In pa r t i cu l a r , the inves t iga t ion was ineffective in p rov id ing the 
necessa ry medica l evidence conce rn ing Agit S a l m a n . For e x a m p l e , t he re 
was a lack of h i s topa tho log ica l analysis of t he b ru i ses a n d no forensic 
p h o t o g r a p h s were t a k e n c o n t r a r y to t he r e c o m m e n d a t i o n s of t he U n i t e d 
Na t ions Mode l Autopsy Protocol (see p a r a g r a p h s 73-74 above) . Both 
D r §en a n d the I s t anbu l Forens ic Medic ine I n s t i t u t e d r e w subjective 
conclusions w i thou t giving equa l we igh t to t he possible causes which cast 
a nega t ive l ight on t he au tho r i t i e s . Similar ly, t he publ ic p rosecu to r s m a d e 
no effort to tes t t he verac i ty of the police officers' s t a t e m e n t s or to ensure 
t h a t t h e necessa ry evidence for c r imina l p roceed ings was ob t a ined . 

2. The Government 

95. T h e G o v e r n m e n t m a i n t a i n e d t h a t t he app l i can t ' s a l l ega t ions were 
un founded . T h e au topsy a n d the I s t anbu l Forens ic Medic ine In s t i t u t e 
r epo r t e s t ab l i shed t h a t Agit S a l m a n d ied of a c a rd i ac a r r e s t b r o u g h t on 
by the e x c i t e m e n t s u r r o u n d i n g his a p p r e h e n s i o n and d e t e n t i o n . H e 
suffered b r e a t h l e s s n e s s in his cell a n d was t a k e n to hospi ta l by police 
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officers, w h o t r i ed to r e susc i t a t e h im en r o u t e , c aus ing the b r o k e n 
s t e r n u m . T h e a l l ega t ions tha t he suffered t o r t u r e a r e u n s u b s t a n t i a t e d 
and based on unre l i ab le p h o t o g r a p h s a n d specu la t ions of doc tors who did 
not e x a m i n e the body. T h e G o v e r n m e n t e m p h a s i s e d t h a t t he I s t anbu l 
Forens ic Medic ine I n s t i t u t e was a body of t he h ighes t profess ional 
excel lence whose findings could not be pu t in doub t . 

96. T h e G o v e r n m e n t c o n t e n d e d t h a t t h e inves t iga t ion was a d e q u a t e 
and effective. S t a t e m e n t s were t a k e n from all r e levan t wi tnesses a n d 
officials a n d all a p p r o p r i a t e medica l and forensic e x a m i n a t i o n s w e r e 
pe r fo rmed , inc lud ing the verif icat ion of t he cause of d e a t h by o b t a i n i n g 
an e x p e r t opin ion f rom t h e I s t anbu l Fo rens i c Med ic ine I n s t i t u t e . T h e 
Min i s t ry of J u s t i c e r e fe r red t he case to t he C o u r t of Cas sa t i on , which 
q u a s h e d t h e decision not to p rosecu te t he police officers a n d sen t the 
case for t r ia l . T h e evidence was e x a m i n e d by t h e cour t which a c q u i t t e d 
t he officers. All necessa ry s teps had the re fo re been t a k e n in inves t iga t ing 
t he inc ident . 

B. The Court's assessment 

1. The death q/Agit Salman 

97. Art ic le 2, which sa feguards t he r ight to life and sets out t he 
c i r c u m s t a n c e s w h e n depr iva t ion of life m a y be jus t i f ied , r a n k s as one of 
t he mos t f u n d a m e n t a l provisions in t he Conven t ion , to which no 
de roga t i on is p e r m i t t e d . T o g e t h e r wi th Art ic le 3, it a lso e n s h r i n e s one of 
t he basic values of t he d e m o c r a t i c societ ies m a k i n g u p the Counc i l of 
Eu rope . T h e c i r c u m s t a n c e s in which dep r iva t ion of life m a y be jus t i f ied 
m u s t t he re fo re be s t r ic t ly cons t rued . T h e object a n d pu rpose of the 
C o n v e n t i o n as a n i n s t r u m e n t for t he p ro tec t ion of individual h u m a n 
be ings also r e q u i r e s tha t Art icle 2 be i n t e r p r e t e d a n d appl ied so as to 
m a k e its s a feguards prac t ica l and effective (see t he M c C a n n and O t h e r s 
v. t h e U n i t e d K i n g d o m j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A no. 324, 
pp . 45-46, §§ 146-47). 

98. T h e tex t of Ar t ic le 2, r ead as a whole , d e m o n s t r a t e s t h a t it covers 
not only i n t en t iona l kill ing but also t he s i t ua t ions w h e r e it is p e r m i t t e d to 
"use force" which may resul t , as an u n i n t e n d e d o u t c o m e , in t he 
dep r iva t ion of life. T h e de l i be r a t e or i n t e n d e d use of l e tha l force is only 
one factor, however , to be t a k e n into account in assess ing its necess i ty . 
Any use of force m u s t be no m o r e t h a n "absolu te ly neces sa ry" for t he 
a c h i e v e m e n t of one or more of the pu rpose s set out in s u b - p a r a g r a p h s (a) 
to (c). T h i s t e r m ind ica tes t h a t a s t r i c t e r a n d more compe l l ing t e s t of 
necess i ty m u s t be employed from t h a t no rma l ly appl icable w h e n 
d e t e r m i n i n g w h e t h e r S t a t e ac t ion is "necessa ry in a d e m o c r a t i c socie ty" 
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u n d e r p a r a g r a p h s 2 of Ar t ic les 8 to 11 of t he Conven t ion . C o n s e q u e n t l y , 
t h e force used m u s t be str ict ly p r o p o r t i o n a t e to t he a c h i e v e m e n t of the 
p e r m i t t e d a ims (see the M c C a n n and O t h e r s j u d g m e n t c i ted above, p . 46, 
§§ 148-49). 

99. In the light of the impor tance of the pro tec t ion afforded by Article 2, 
the Cour t mus t subject deprivat ions of life to the most careful scrutiny, t ak ing 
into considera t ion not only the actions of S ta te agen t s bu t also all the 
su r round ing c i rcumstances . Persons in custody a re in a vulnerable position 
and the au thor i t ies are unde r a du ty to protect t h e m . Consequent ly , where 
an individual is t aken into police custody in good hea l th and is found to be 
injured on re lease , it is incumben t on the S ta te to provide a plausible 
explanat ion of how those injuries were caused (see, a m o n g o ther au thor i t ies , 
Selmouni v. France [ G C ] , no. 25803/94, § 87, E C H R 1999-V). T h e obligation on 
the au thor i t ies to account for the t r e a t m e n t of a n individual in custody is 
par t icular ly s t r ingent where tha t individual dies. 

100. In assess ing evidence , t he C o u r t has genera l ly app l ied the 
s t a n d a r d of proof "beyond r ea sonab l e d o u b t " (see the I r e l and v. the 
U n i t e d K i n g d o m j u d g m e n t of 18 J a n u a r y 1978, Ser ies A no. 25, pp . 64-65, 
§ 161). However , such proof m a y follow from t h e coexis tence of sufficiently 
s t rong , c lear a n d conco rdan t inferences or of s imi lar u n r e b u t t e d 
p r e s u m p t i o n s of fact. W h e r e t he events in issue lie wholly, or in large 
p a r t , wi th in t he exclusive knowledge of t he a u t h o r i t i e s , as in the case of 
pe r sons wi th in t he i r cont ro l in custody, s t r o n g p r e s u m p t i o n s of fact will 
ar ise in respec t of injur ies a n d d e a t h occur r ing d u r i n g such d e t e n t i o n . 
Indeed , the b u r d e n of proof may be r e g a r d e d as r e s t i ng on the 
a u t h o r i t i e s to provide a sa t is factory a n d convinc ing e x p l a n a t i o n . 

101. T h e C o u r t finds t h a t t h e C o m m i s s i o n ' s eva lua t ion of the facts in 
th is case accords wi th t he above pr inc ip les . 

102. Agit S a l m a n was t a k e n into cus tody in a p p a r e n t good hea l t h and 
wi thou t any p re -ex i s t ing injur ies or act ive i l lness. No plausible 
exp l ana t i on has been provided for the injur ies to t h e left ank le , b ru i s ing 
a n d swell ing of t he left foot, t h e b ru i se to t he ches t and the b roken 
s t e r n u m . T h e evidence does not suppor t t h e G o v e r n m e n t ' s con t en t i on 
t h a t t he injuries m i g h t have b e e n caused d u r i n g t h e a r r e s t , or t h a t the 
b r o k e n s t e r n u m was c a u s e d by ca rd iac m a s s a g e . T h e opinion of 
U r Ki rang i l t h a t t he ches t b ru i se p r e - d a t e d t he a r r e s t a n d t h a t Agit 
S a l m a n d ied of a h e a r t a t t a c k b r o u g h t on by the s t ress of his d e t e n t i o n 
a lone and af ter a p ro longed per iod of b r e a t h l e s s n e s s was r e b u t t e d by the 
evidence of Professors P o u n d e r and C o r d n e r . In accep t ing t he i r evidence 
as to t h e rap id i ty of d e a t h and the probabi l i ty t h a t the bru ise and b roken 
s t e r n u m were caused by the s a m e event - a blow to t he ches t - the 
C o m m i s s i o n did not fail to accord D r Ki rang i l ' s evidence p r o p e r weight 
nor did it give u n d u e p re fe rence to t he ev idence of Professors C o r d n e r 
a n d P o u n d e r . It m a y be observed t h a t D r Ki rang i l s igned the I s t anbu l 
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Forens ic Med ic ine I n s t i t u t e r epo r t which was in issue before the 
C o m m i s s i o n and on t h a t basis could not c la im to be e i t he r objective or 
i n d e p e n d e n t . T h e r e is no s u b s t a n c e , moreove r , in t he a l l ega t ions of 
collusion be tween the two professors m a d e by the A g e n t of the 
G o v e r n m e n t at t he hea r ing . 

103. T h e C o u r t finds, t he r e fo re , t h a t t he G o v e r n m e n t have not 
accoun ted for t he d e a t h of Agit S a l m a n by ca rd iac a r r e s t d u r i n g his 
d e t e n t i o n a t A d a n a Secur i ty D i r e c t o r a t e a n d t h a t the r e s p o n d e n t S t a t e ' s 
responsib i l i ty for his d e a t h is engaged . 

It follows t h a t t h e r e has been a viola t ion of Art ic le 2 in tha t r espec t . 

2. Alleged inadequacy of the investigation 

104. T h e C o u r t r e i t e r a t e s t h a t t he obl igat ion to p ro tec t t he r ight to 
life u n d e r Art ic le 2 of the Conven t ion , r e ad in conjunct ion wi th t he 
S t a t e ' s g e n e r a l d u t y u n d e r Art ic le 1 of t he Conven t i on to "secure to 
everyone wi th in [its] j u r i sd ic t ion t he r i gh t s a n d f reedoms def ined in 
[ the] C o n v e n t i o n " , r equ i r e s by impl ica t ion t h a t t h e r e should be some 
form of effective official inves t iga t ion w h e n individuals have been killed 
as a resu l t of t he use of force (see, mutatis mutandis, the M c C a n n a n d 
O t h e r s j u d g m e n t cited above, p. 49, § 161, a n d t h e K a y a v. T u r k e y 
j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, p . 329, § 105). 

105. In t h a t connec t ion , t he C o u r t po in t s out t h a t t h e obl iga t ion 
m e n t i o n e d above is not confined to cases w h e r e it is a p p a r e n t t h a t t h e 
killing was caused by an a g e n t of t he S t a t e . T h e app l ican t a n d the f a the r 
of the deceased lodged a formal compla in t abou t t h e d e a t h wi th t h e 
c o m p e t e n t inves t iga t ion a u t h o r i t i e s , a l leg ing t h a t it was the resu l t of 
t o r t u r e . Moreove r , the m e r e fact t h a t t he a u t h o r i t i e s were in formed of 
t he d e a t h in cus tody of Agit S a l m a n gave r ise ipso facto to an obl iga t ion 
u n d e r Art ic le 2 to car ry out a n effective inves t iga t ion into t he 
c i r c u m s t a n c e s s u r r o u n d i n g the d e a t h (see , mutatis mutandis, the Ergi 
v. T u r k e y j u d g m e n t of 28 J u l y 1998, Reports 1998-IV, p. 1778, § 82, and the 
Ya§a j u d g m e n t ci ted above, p . 2438, § 100). Th i s involves, w h e r e 
a p p r o p r i a t e , an au topsy which provides a c o m p l e t e a n d a c c u r a t e record 
of possible signs of i l l - t r e a tmen t a n d injury a n d an objective analysis of 
clinical f indings, inc lud ing the cause of d e a t h . 

106. T u r n i n g to the p a r t i c u l a r c i r c u m s t a n c e s of t h e case , t he C o u r t 
observes t h a t the au topsy e x a m i n a t i o n was of cri t ical i m p o r t a n c e in 
d e t e r m i n i n g the facts s u r r o u n d i n g Agit S a l m a n ' s d e a t h . T h e difficulties 
expe r i enced by the C o m m i s s i o n in e s t ab l i sh ing any of those facts, 
e l e m e n t s of which were still d i s p u t e d by the pa r t i e s before t he C o u r t , 
der ives in a la rge pa r t from the failings in t he p o s t - m o r t e m medica l 
e x a m i n a t i o n . In pa r t i cu l a r , t h e lack of p r o p e r forensic p h o t o g r a p h s of t h e 
body a n d t h e lack of d issect ion and h i s topa tho log ica l analysis of t h e 
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injuries a n d m a r k s on the body o b s t r u c t e d t he a c c u r a t e analysis of the 
d a t i n g a n d or ig in of those m a r k s , which was crucia l to e s tab l i sh ing 
w h e t h e r Agit S a l m a n ' s d e a t h had been provoked by i l l - t r e a t m e n t in the 
twenty-four hour s p r eced ing his d e a t h . T h e unqual i f ied a s s u m p t i o n by 
D r §en t h a t t he b roken s t e r n u m could have b e e n caused by card iac 
m a s s a g e was inc luded in his r epor t w i thou t seek ing any ver i f icat ion as to 
w h e t h e r such m a s s a g e had b e e n appl ied and was in the c i r c u m s t a n c e s 
mis lead ing . T h e e x a m i n a t i o n of Dr §en ' s f indings by the I s t anbu l 
Forens ic Med ic ine I n s t i t u t e did not r e m e d y the se s h o r t c o m i n g s . It 
c o m p o u n d e d t h e m by conf i rming t h a t t h e au topsy disclosed t h a t Agit 
S a l m a n h a d died of a h e a r t a t t a c k provoked by the c o m b i n a t i o n of a p re ­
exis t ing h e a r t d i sease a n d the e x c i t e m e n t of his a p p r e h e n s i o n . 

107. T h e lack of medica l suppor t for t he app l i can t ' s a l l ega t ions of 
t o r t u r e was t h e basis for t he public p ro secu to r ' s decis ion of 19 O c t o b e r 
1992 not to p ro secu t e and the A d a n a Assize C o u r t ' s decision of 
26 D e c e m b e r 1994 to acqui t the police officers. T h e C o u r t cons iders tha t 
t he defects in the au topsy e x a m i n a t i o n f u n d a m e n t a l l y u n d e r m i n e d any 
a t t e m p t to d e t e r m i n e police responsibi l i ty for Agit S a l m a n ' s d e a t h . 
F u r t h e r m o r e , the i n d i c t m e n t n a m e d ind i sc r imina te ly all the officers 
known to have come in to con tac t wi th Agit S a l m a n from t h e t i m e of his 
a r r e s t to his d e a t h , inc luding the t h r e e cus tody officers on d u t y over the 
per iod. No evidence was adduced conce rn ing the more precise 
ident i f ica t ion of t he officers who did, or could have , i l l - t rea ted Agit S a l m a n . 

108. In t he se c i r c u m s t a n c e s , a n appea l to t he C o u r t of Cas sa t i on , 
which would only have had the power to r emi t the case for 
r econs ide ra t ion by the f i rs t - ins tance cour t , had no effective p rospec t of 
clarifying or improv ing t h e evidence avai lable . T h e C o u r t is not 
p e r s u a d e d the re fo re t h a t t he a p p e a l nomina l ly avai lable to t he appl ican t 
in t he c r imina l - l aw p roceed ings would have been capab le of a l t e r i n g to any 
significant e x t e n t the course of t he inves t iga t ion t h a t was m a d e . T h a t 
be ing so, the app l ican t m u s t be r e g a r d e d as hav ing compl ied wi th the 
r e q u i r e m e n t to e x h a u s t t he r e l evan t c r imina l - l aw r e m e d i e s . 

109. T h e C o u r t concludes t h a t t he a u t h o r i t i e s failed to ca r ry out a n 
effective inves t iga t ion in to t he c i r c u m s t a n c e s s u r r o u n d i n g Agit Sa lman ' s 
d e a t h . T h i s r e n d e r e d r ecour se to civil r e m e d i e s equa l ly ineffective in the 
c i r c u m s t a n c e s . It accordingly d i smisses t he c r imina l and civil l imb of the 
G o v e r n m e n t ' s p r e l i m i n a r y object ion (see p a r a g r a p h s 84-88 above) and 
holds t h a t t h e r e has been a violat ion of Art ic le 2 in th is respec t . 

IV. A L L E G E D V I O L A T I O N S O F ARTICLE 3 O F T H E C O N V E N T I O N 

110. T h e app l ican t compla ined t h a t h e r h u s b a n d was t o r t u r e d before 
his d e a t h . She invoked Art ic le 3 of t he Conven t i on which provides : 
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"No one shall be subjected to torture or to inhuman or degrading t reatment or 
punishment." 

111. T h e appl ican t s u b m i t t e d t h a t he r h u s b a n d was sub jec ted to 
t r e a t m e n t a m o u n t i n g to t o r t u r e whils t in t he cus tody of A d a n a Secur i ty 
D i r e c t o r a t e . She rel ied on the m a r k s on his feet a n d ank le s as showing 
tha t he had been subjected to falaka. H e had also received a blow to t he 
ches t powerful e n o u g h to b r e a k the s t e r n u m . No o t h e r p laus ib le 
e x p l a n a t i o n for t he injuries on his body had b e e n fo r thcoming from the 
a u t h o r i t i e s . She fu r the r a r g u e d tha t the c la im t h a t he had been t o r t u r e d 
h a d never been p roper ly inves t iga ted by the a u t h o r i t i e s , in violat ion of the 
p r o c e d u r a l aspect of Art ic le 3 of t he Conven t ion . 

112. T h e G o v e r n m e n t d e n i e d t h a t t h e r e was any sign of t o r t u r e 
revea led by the medica l ev idence . T h e y also d i s p u t e d t h a t t h e r e were any 
failings in the inves t iga t ion . 

113. T h e C o u r t has found above t h a t t he G o v e r n m e n t have not 
provided a plausible exp l ana t i on for the m a r k s a n d injuries found on Agit 
S a l m a n ' s body af ter he was t a k e n in to cus tody in a p p a r e n t good hea l t h 
(see p a r a g r a p h 102 above) . Moreover , the b ru i s ing a n d swell ing on the 
left foot c o m b i n e d wi th t he g razes on t he left ank le were cons i s ten t wi th 
t h e app l ica t ion of falaka, which the E u r o p e a n C o m m i t t e e for t he 
P r e v e n t i o n of T o r t u r e r e p o r t e d was one of t he forms of i l l - t r ea tmen t in 
c o m m o n use , inter alia, a t the A d a n a Secur i ty D i r e c t o r a t e . It was not 
likely to have been caused accidenta l ly . T h e bru ise to t he ches t overlying 
a f r ac tu re of the s t e r n u m was also more cons i s ten t wi th a blow to the ches t 
t h a n a fall. T h e s e injur ies , u n a c c o u n t e d for by t he G o v e r n m e n t , m u s t 
t he re fo re be cons ide red a t t r i b u t a b l e to a form of i l l - t r e a t m e n t for which 
the a u t h o r i t i e s were respons ib le . 

114. In d e t e r m i n i n g w h e t h e r a p a r t i c u l a r form of i l l - t r e a tmen t should 
be qual if ied as t o r t u r e , cons ide ra t ion m u s t be given to the d is t inc t ion , 
e m b o d i e d in Art ic le 3, b e t w e e n this no t ion a n d t h a t of i n h u m a n or 
d e g r a d i n g t r e a t m e n t . As no ted in previous cases , it a p p e a r s t h a t it was t he 
i n t e n t i o n t h a t t he Conven t i on should , by m e a n s of this d i s t inc t ion , a t t a c h a 
special s t i g m a to de l i be r a t e i n h u m a n t r e a t m e n t caus ing very ser ious and 
c rue l suffer ing (see t he I r e l a n d v. the U n i t e d K i n g d o m j u d g m e n t c i ted 
above, pp . 66-67, § 167). In add i t ion to the severi ty of t he t r e a t m e n t , t h e r e 
is a purpos ive e l e m e n t , as recognised in t he U n i t e d N a t i o n s Conven t i on 
aga ins t T o r t u r e a n d O t h e r C r u e l , I n h u m a n or D e g r a d i n g T r e a t m e n t or 
P u n i s h m e n t , which c a m e in to force on 2 6 J u n e 1987, which def ines t o r t u r e 
in t e r m s of the i n t en t iona l infliction of severe pa in or suffering wi th the a im, 
inter alia, of o b t a i n i n g in format ion , infl icting p u n i s h m e n t or i n t i m i d a t i n g 
(Article 1 of the U n i t e d N a t i o n s conven t ion ) . 

115. H a v i n g r e g a r d to t he n a t u r e a n d d e g r e e of the i l l - t r ea tmen t 
{falaka a n d a blow to t he ches t ) a n d to the s t r o n g inferences t h a t can be 
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d r a w n from the evidence t h a t it occur red d u r i n g i n t e r r o g a t i o n ab o u t Agit 
S a l m a n ' s suspec ted pa r t i c ipa t i on in P K K act ivi t ies , t he C o u r t finds t h a t it 
involved very ser ious and c rue l suffer ing t h a t m a y be c h a r a c t e r i s e d as 
t o r t u r e (see also Selmouni c i ted above, §§ 96-105). 

116. T h e C o u r t concludes t h a t t h e r e has b e e n a b r e a c h of Ar t ic le 3 of 
t he Conven t i on . 

117. It does not d e e m it necessa ry to m a k e a s e p a r a t e f inding u n d e r 
Ar t ic le 3 of t he Conven t i on in respec t of the a l leged deficiencies in the 
inves t iga t ion . 

V. ALLEGED V I O L A T I O N O F ARTICLE 13 O F T H E C O N V E N T I O N 

118. T h e app l i can t compla ined t h a t she h a d not h a d an effective 
r e m e d y wi th in the m e a n i n g of Art ic le 13 of t he Conven t ion , which 
provides : 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

119. T h e G o v e r n m e n t a r g u e d t h a t t he inves t iga t ion in to t he inc ident 
a n d the p rosecu t ion and t r ia l of t he police officers provided a n effective 
r e m e d y in to t h e app l i can t ' s a l l ega t ions . F u r t h e r m o r e , she had failed to 
avail herse l f of t he possibil i ty of appea l aga ins t t he acqu i t t a l of t he police 
officers a n d had t he r e fo r e no t m a d e use of t he avai lable effective 
r e m e d i e s . 

120. T h e C o m m i s s i o n , wi th w h o m the app l ican t a g r e e d , was of the 
opinion t h a t the inves t iga t ion and c r imina l t r ia l we re r e n d e r e d 
ineffective by the i n a d e q u a t e forensic inves t iga t ion . T h e app l ican t also 
c o n t e n d e d t h a t the a t t e m p t of the au tho r i t i e s to concoct a s tory to 
conceal w h a t h a d occu r red gave r ise to a ser ious a g g r a v a t i o n of the 
violat ion of Ar t ic le 13 in this case . 

121. T h e C o u r t r e i t e r a t e s t h a t Art ic le 13 of the Conven t ion 
g u a r a n t e e s the avai labi l i ty a t t he na t iona l level of a r e m e d y to enforce 
t h e s u b s t a n c e of t he C o n v e n t i o n r igh t s a n d f reedoms in w h a t e v e r form 
they m i g h t h a p p e n to be secured in t h e d o m e s t i c legal o rde r . T h e effect 
of Art ic le 13 is t hus to r e q u i r e t he provision of a d o m e s t i c r e m e d y to deal 
wi th t he s u b s t a n c e of a n " a r g u a b l e c o m p l a i n t " u n d e r t h e C o n v e n t i o n and 
to g r a n t a p p r o p r i a t e relief, a l t h o u g h C o n t r a c t i n g S t a t e s a re afforded 
some d iscre t ion as to the m a n n e r in which they conform to the i r 
C o n v e n t i o n obl iga t ions u n d e r th is provision. T h e scope of t h e obl igat ion 
u n d e r Art ic le 13 var ies d e p e n d i n g on the n a t u r e of t he app l i can t ' s 
compla in t u n d e r t he Conven t i on . N e v e r t h e l e s s , t he r e m e d y r e q u i r e d by 
Art ic le 13 m u s t be "effective" in p rac t i ce as well as in law, in p a r t i c u l a r 
in t h e sense t h a t its exerc ise m u s t no t be unjust if iably h i n d e r e d by the 
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acts or omiss ions of t he a u t h o r i t i e s of t he r e s p o n d e n t S t a t e (see the Aksoy 
j u d g m e n t c i ted above, p . 2286, § 95; t he Aydin v. T u r k e y j u d g m e n t of 
25 S e p t e m b e r 1997, Reports 1997-VI, pp . 1895-96, § 103; and the Kaya 
j u d g m e n t ci ted above, pp. 329-30, § 106). 

Given the f u n d a m e n t a l i m p o r t a n c e of the r ight to p ro t ec t i on of life, 
Art ic le 13 r e q u i r e s , in add i t ion to t he p a y m e n t of c o m p e n s a t i o n w h e r e 
a p p r o p r i a t e , a t h o r o u g h and effective inves t iga t ion capab le of l ead ing to 
t he ident i f ica t ion a n d p u n i s h m e n t of those respons ib le for t he depr iva t ion 
of life and inc lud ing effective access for the c o m p l a i n a n t to the 
inves t iga t ion p r o c e d u r e (see t he Kaya j u d g m e n t c i ted above, pp. 330-31 , 
§ 107). 

122. O n the basis of t he evidence a d d u c e d in the p r e s e n t case , the 
C o u r t has found tha t t h e r e s p o n d e n t S t a t e is respons ib le u n d e r Art ic les 2 
a n d 3 of t he C o n v e n t i o n for the d e a t h a n d t o r t u r e in cus tody of t he 
app l i can t ' s h u s b a n d . T h e app l i can t ' s c o m p l a i n t s in this r ega rd a re 
the re fo re " a r g u a b l e " for t he p u r p o s e s of Art ic le 13 (see t h e Boyle a n d 
Rice v. t he U n i t e d K i n g d o m j u d g m e n t of 27 Apri l 1988, Ser ies A no. 131, 
p . 23, § 52, and the Kaya and Ya§a j u d g m e n t s c i ted above, pp . 330-31, 
§ 107, a n d p . 2442, § 113', respect ively) . 

123. T h e a u t h o r i t i e s t hus had an obl iga t ion to ca r ry out an effective 
inves t iga t ion into t he c i r c u m s t a n c e s of the d e a t h of the app l i can t ' s 
h u s b a n d . For t he r e a s o n s set out above (see p a r a g r a p h s 104-09), no 
effective c r imina l inves t iga t ion can be cons idered to have been conduc t ed 
in accordance wi th Art ic le 13, the r e q u i r e m e n t s of which m a y be b r o a d e r 
t h a n the obl iga t ion to inves t iga te imposed by Art ic le 2 (see t h e Kaya 
j u d g m e n t cited above, pp. 330-31, § 107). T h e C o u r t f inds, the re fo re , t h a t 
t h e app l i can t has b e e n d e n i e d an effective r e m e d y in r e spec t of t he d e a t h 
of her husband and t h e r e b y access to any o t h e r avai lable r e m e d i e s at her 
d isposal , inc lud ing a c la im for c o m p e n s a t i o n . 

C o n s e q u e n t l y , t h e r e has been a violat ion of Art ic le 13 of t he 
Conven t ion . 

VI. ALLEGED P R A C T I C E BY T H E A U T H O R I T I E S O F INFRINGING 
ARTICLES 2, 3 AND 13 O F T H E C O N V E N T I O N 

124. T h e appl ican t m a i n t a i n e d t h a t t h e r e ex i s ted in T u r k e y an 
officially t o l e r a t ed p rac t i ce of v io la t ing Ar t ic les 2, 3 and 13 of the 
Conven t ion , which a g g r a v a t e d the b r e a c h of which she a n d he r h u s b a n d 
had been the v ic t ims. R e f e r r i n g to o t h e r cases c o n c e r n i n g events in sou th ­
eas t T u r k e y in which the C o m m i s s i o n a n d t h e C o u r t h a d also found 
b r e a c h e s of t he se provis ions, t he app l i can t s u b m i t t e d t h a t they revea led 
a p a t t e r n of den ia l by t he au tho r i t i e s of a l l ega t ions of ser ious h u m a n -
r igh t s violat ions as well as a denia l of r e m e d i e s . 
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125. H a v i n g r e g a r d to its findings u n d e r Ar t ic les 2, 3 and 13 above, the 
C o u r t does not find it necessa ry to d e t e r m i n e w h e t h e r t he failings 
ident if ied in this case a re pa r t of a prac t ice a d o p t e d by the a u t h o r i t i e s . 

VII. A L L E G E D V I O L A T I O N O F F O R M E R A R T I C L E 25 O F T H E 
C O N V E N T I O N 

126. Finally, t he appl ican t compla ined t h a t she had b e e n sub jec ted to 
ser ious in t e r f e rence wi th t he exercise of he r r igh t of individual pe t i t ion , in 
b r e a c h of fo rmer Art ic le 25 § 1 of t he C o n v e n t i o n (now Art ic le 34) , which 
provided: 

"The Commission may receive petitions addressed to the Secretary Genera] of the 
Council of Europe from any person, non-governmental organisation or group of 
individuals claiming to be the victim of a violation by one of the High Contracting 
Parties of the rights set forth in [the] Convention, provided that the High Contracting 
Party against which the complaint has been lodged has declared that it recognises the 
competence of the Commission to receive such petitions. Those of the High Contracting 
Parties who have made such a declaration undertake not to hinder in any way the 
effective exercise of this right." 

127. T h e app l ican t s u b m i t t e d t h a t she was s u m m o n e d t h r e e t i m e s by 
the a u t h o r i t i e s . O n the first occasion, she was bl indfolded a n d b e a t e n , 
forced to sign a d o c u m e n t a n d told explicit ly to d r o p he r case before the 
C o m m i s s i o n . O n the two o t h e r occasions, she was q u e s t i o n e d at l eng th 
abou t he r app l ica t ion for legal aid to the C o m m i s s i o n . She s u b m i t t e d 
t h a t this disclosed a n i n t e r f e r ence wi th t he free exercise of h e r r igh t of 
individual pe t i t ion . 

128. T h e C o m m i s s i o n , whose d e l e g a t e s h e a r d evidence from the 
app l i can t , a ccep ted t h a t she had b e e n s u m m o n e d on at least two 
occasions. Th i s was s u b s t a n t i a t e d by the d o c u m e n t s provided by the 
G o v e r n m e n t , which showed t h a t officers of t he a n t i - t e r r o r i s m b r a n c h had 
q u e s t i o n e d he r abou t he r app l ica t ion , and not mere ly her legal aid c la im. 
T h e C o m m i s s i o n also found t h a t he r c la ims t h a t she had been bl indfolded, 
s t ruck and kicked a t t he a n t i - t e r r o r i s m b r a n c h h e a d q u a r t e r s were 
credib le a n d s u b s t a n t i a t e d , a l t h o u g h it did not m a k e any specific finding 
of i l l - t r ea tmen t in so far as any q u e s t i o n i n g of an app l ican t ab o u t her 
app l ica t ion by the police was , in its view, incompa t ib l e wi th t he S ta te ' s 
obl iga t ions u n d e r fo rmer Ar t ic le 25 of t he Conven t ion . 

129. T h e G o v e r n m e n t a s s e r t e d t h a t the app l ican t was c o n t a c t e d by the 
a u t h o r i t i e s in o r d e r to verify t he d e c l a r a t i o n of m e a n s she had s u b m i t t e d 
in he r app l ica t ion for legal a id to t he C o m m i s s i o n . She was a sked only 
abou t he r possess ions a n d income and not subjected to any in t imida t ion 
or p r e s s u r e . In any event , she could not ser iously c la im to have been 
i n t i m i d a t e d as she had been free to p u r s u e t h e d o m e s t i c p roceed ings 
aga ins t the police officers w i thou t any h i n d r a n c e or fear. 
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130. T h e C o u r t r e i t e r a t e s t h a t it is of t he u t m o s t i m p o r t a n c e for the 
effective o p e r a t i o n of t he sys tem of individual pe t i t ion i n s t i t u t e d by 
fo rmer Ar t ic le 25 (now Art ic le 34) tha t app l i can t s or po t en t i a l app l i can t s 
should be able to c o m m u n i c a t e freely wi th t he Conven t i on o r g a n s wi thou t 
be ing subjec ted to any form of p r e s s u r e from the au tho r i t i e s to w i t h d r a w 
or modify the i r compla in t s (see t he Akdivar and O t h e r s j u d g m e n t ci ted 
above, p . 1219, § 105; t he Aksoy j u d g m e n t ci ted above, p . 2288, § 105; the 
K u r t v. T u r k e y j u d g m e n t of 25 M a y 1998, Reports 1998-111, p . 1192, § 159; 
and the Ergi j u d g m e n t c i ted above, p . 1784, § 105). In th is con tex t , 
" p r e s s u r e " includes not only d i rec t coercion and f lagrant acts of 
i n t i m i d a t i o n bu t also o t h e r i m p r o p e r indi rec t ac ts or con tac t s des igned to 
d i s suade or d i scourage app l i can t s from p u r s u i n g a Conven t i on r e m e d y 
(see t he above -men t ioned K u r t j u d g m e n t , loc. ci t . ) . 

F u r t h e r m o r e , w h e t h e r or no t con tac t s b e t w e e n the a u t h o r i t i e s and an 
app l ican t a r e t a n t a m o u n t to u n a c c e p t a b l e prac t ices from the s t a n d p o i n t 
of fo rmer Art ic le 25 § 1 m u s t be d e t e r m i n e d in the light of t he pa r t i cu l a r 
c i r c u m s t a n c e s of the case . In th is respec t , r ega rd m u s t be h a d to the 
vu lnerab i l i ty of t he c o m p l a i n a n t a n d his or he r suscept ib i l i ty to influence 
e x e r t e d by the au tho r i t i e s (see the Akdivar a n d O t h e r s a n d K u r t 
j u d g m e n t s ci ted above, p . 1219, § 105, a n d pp. 1192-93, § 160, 
respect ively) . In previous cases , the C o u r t has h a d r e g a r d to the 
vu lne rab le posi t ion of app l i can t vi l lagers a n d t h e rea l i ty t h a t in sou th ­
east T u r k e y compla in t s aga ins t t he a u t h o r i t i e s m i g h t well give rise to a 
l eg i t ima te fear of repr i sa l s , a n d it has found t h a t the q u e s t i o n i n g of 
app l i can t s abou t t he i r app l ica t ions to the C o m m i s s i o n a m o u n t s to a form 
of illicit a n d u n a c c e p t a b l e p r e s s u r e which h inde r s t he exercise of t he r ight 
of individual pe t i t ion in b r e a c h of fo rmer Art icle 25 of t he Conven t i on 
(ibid.) . 

131. In t he i n s t an t case , it is not in d i spu t e b e t w e e n the p a r t i e s t h a t 
the app l ican t was q u e s t i o n e d by police officers from the A d a n a an t i ­
t e r r o r i s m b r a n c h on 24 J a n u a r y 1996 a n d by police officers aga in on 
9 F e b r u a r y 1996. T h e d o c u m e n t r ecord ing the first in te rv iew shows t h a t 
the app l i can t was ques t i oned , not only abou t he r d e c l a r a t i o n of m e a n s , bu t 
also abou t how she i n t roduced her app l ica t ion to t he C o m m i s s i o n a n d wi th 
whose as s i s t ance . F u r t h e r m o r e , t he G o v e r n m e n t have not den ied t h a t t he 
app l ican t was bl indfolded whi le at t he A d a n a a n t i - t e r r o r i s m b r a n c h 
h e a d q u a r t e r s . 

132. T h e C o u r t finds tha t b l indfolding would have inc reased the 
app l i can t ' s vu lnerabi l i ty , c aus ing he r anx ie ty a n d d i s t ress , and discloses, 
in t he c i r c u m s t a n c e s of this case , oppress ive t r e a t m e n t . F u r t h e r m o r e , 
t h e r e is no plaus ib le e x p l a n a t i o n as to why the app l ican t was q u e s t i o n e d 
twice abou t he r legal aid app l ica t ion and in pa r t i cu l a r why the q u e s t i o n i n g 
was conduc t ed on the first occasion by police officers of the a n t i - t e r r o r i s m 
b ranch , w h o m the apj^licant h a d c la imed were respons ib le for t he d e a t h of 
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he r h u s b a n d . T h e app l ican t m u s t have felt i n t i m i d a t e d by t he se con tac t s 
wi th t he a u t h o r i t i e s . Th i s c o n s t i t u t e d u n d u e in t e r f e rence wi th he r pe t i t ion 
to t he Conven t i on o r g a n s . 

133. T h e r e s p o n d e n t S t a t e has the re fo re failed to comply wi th its 
ob l iga t ions u n d e r fo rmer Art ic le 25 § 1 of the Conven t ion . 

VIII. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

134. Art ic le 41 of t he Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. Pecuniary damage 

135. T h e app l ican t c l a imed loss of e a rn ings of 39,320.64 pounds 
s te r l ing (GBP) . She s u b m i t t e d t h a t he r h u s b a n d , who worked as a taxi 
dr iver at the t i m e of his d e a t h and was 45 years old, e a r n e d the 
equ iva len t of G B P 242.72 pe r m o n t h . T a k i n g in to accoun t t he average 
life expec tancy in T u r k e y in t h a t per iod , the ca lcu la t ion accord ing to 
ac tua r i a l t ab les r e su l t ed in t he capi ta l i sed s u m q u o t e d above . 

136. T h e G o v e r n m e n t m a d e no observa t ions on the a m o u n t c la imed, 
re fu t ing t h a t any violat ions r e q u i r i n g a n award of j u s t sa t is fact ion had 
occur red . 

137. As r e g a r d s the a p p l i c a n t ' s c la im for loss of e a r n i n g s , t he C o u r t ' s 
case- law es tab l i shes t h a t t h e r e m u s t be a c lear causa l connec t ion b e t w e e n 
the d a m a g e c l a imed by the app l ican t and the violat ion of t he Conven t ion 
and t h a t this may, in a p p r o p r i a t e cases , inc lude c o m p e n s a t i o n in respec t of 
loss of e a rn ings (see, a m o n g o t h e r a u t h o r i t i e s , the B a r b e r a , M e s s e g u e and 
J a b a r d o v. Spa in j u d g m e n t of 13 J u n e 1994 (Article 50), Ser ies A no. 285-C, 
pp . 57-58, §§ 16-20, and Cakm v. Turkey [ G C ] , no. 23657/94, § 127, E C H R 
1999-rV). T h e C o u r t has found (see p a r a g r a p h 103 above) t h a t the 
a u t h o r i t i e s were l iable u n d e r Art ic le 2 of t he C o n v e n t i o n for Agit S a l m a n ' s 
d e a t h . In t he se c i r c u m s t a n c e s , t h e r e was a d i rec t causa l link b e t w e e n the 
violat ion of Art ic le 2 and the loss by his widow a n d ch i ld ren of t he Financial 
suppo r t which he provided for t h e m . T h e C o u r t no tes t h a t the G o v e r n m e n t 
have not q u e r i e d t he a m o u n t c l a imed by the app l i can t . H a v i n g r ega rd , 
t he re fo re , to t he de t a i l ed submiss ions by the app l ican t conce rn ing the 
a c t u a r i a l basis of ca lcu la t ion of t h e a p p r o p r i a t e cap i ta l s u m to reflect the 
loss of income d u e to Agit S a l m a n ' s d e a t h , t he C o u r t a w a r d s t he s u m of 
G B P 39,320.64 to the app l i can t for pecun ia ry d a m a g e , to be conver ted into 
T u r k i s h l iras at the r a t e appl icable a t the d a t e of p a y m e n t . 
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B. Non-pecuniary damage 

138. T h e appl ican t c la imed , hav ing r e g a r d to the severi ty a n d n u m b e r 
of v iola t ions , G B P 60,000 in r e spec t of her h u s b a n d a n d G B P 10,000 in 
r e spec t of herse l f for non-pecun ia ry d a m a g e . 

139. T h e G o v e r n m e n t m a d e no observa t ions on the a m o u n t s c la imed , 
re fu t ing t h a t any violat ions r e q u i r i n g an a w a r d of j u s t sa t i s fac t ion h a d 
occu r red . 

140. T h e C o u r t recal ls t h a t it has found t h a t the a u t h o r i t i e s were 
respons ib le for t he d e a t h of t he app l i can t ' s h u s b a n d and t h a t he h a d 
been t o r t u r e d in police cus tody before he died. In add i t ion to violat ions of 
Ar t ic les 2 a n d 3 in t h a t r e spec t , it has also found t h a t the au tho r i t i e s failed 
to provide a n effective inves t iga t ion a n d r e m e d y in r e spec t of these 
m a t t e r s , c o n t r a r y to t he p r o c e d u r a l obl iga t ion u n d e r Art ic le 2 of t he 
C o n v e n t i o n and in b r e a c h of Art ic le 13. In add i t ion , t he app l i can t was 
sub jec ted to i n t i m i d a t i o n while p u r s u i n g her app l ica t ion . In these 
c i r c u m s t a n c e s and having r e g a r d to t he a w a r d s m a d e in c o m p a r a b l e 
cases , t he C o u r t awards , on an equ i t ab l e bas is , t he s u m of G B P 25,000 
for t he non-pecun ia ry d a m a g e suffered by Agit S a l m a n and to be held by 
the app l ican t as surviving spouse , a n d the s u m of G B P 10,000 for t he non-
p e c u n i a r y d a m a g e suffered by the app l ican t in her pe r sona l capaci ty , such 
s u m s to be conver ted into T u r k i s h l iras a t the r a t e appl icable at t he d a t e of 
p a y m e n t . 

C. Costs and expenses 

141. T h e app l ican t c l a imed a to ta l of G B P 28,779.58 for fees a n d costs 
i ncu r r ed in b r ing ing the appl ica t ion , less t he a m o u n t s received from the 
by way of legal aid from the Counc i l of E u r o p e . Th i s inc luded fees and 
costs i n c u r r e d in respec t of a t t e n d a n c e at t he t a k i n g of evidence before 
the C o m m i s s i o n ' s de l ega t e s at h e a r i n g s in A n k a r a a n d S t r a s b o u r g and 
a t t e n d a n c e at t he h e a r i n g before t he C o u r t in S t r a s b o u r g . A s u m of 
G B P 10,035 is l is ted as fees a n d a d m i n i s t r a t i v e costs i n c u r r e d in respec t 
of t he Kurd i sh H u m a n Righ t s Project ( K H R P ) in its role as liaison 
b e t w e e n the legal t e a m in t he U n i t e d K i n g d o m a n d the lawyers and the 
app l ican t in T u r k e y , which inc luded G B P 2,800 for t r a n s l a t i o n costs . A 
s u m of G B P 4,235.98 was c l a imed in respec t of work u n d e r t a k e n by 
lawyers in Tu rkey . 

142. T h e G o v e r n m e n t m a d e no c o m m e n t s on t he fees c l a imed . 
143. Save as r ega rds the t r a n s l a t i o n costs , the C o u r t is not p e r s u a d e d 

t h a t t he fees c la imed in respec t of t he K H R P were necessar i ly incu r red . 
Dec id ing on an equ i t ab l e basis a n d having r e g a r d to t he de ta i l s of t he 
c la ims s u b m i t t e d by the app l i can t , it awa rds the appl ican t t he s u m of 
G B P 21,544.58 t o g e t h e r wi th any va lue -added tax t h a t m a y be 
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c h a r g e a b l e , less t he 11,195 F r e n c h francs received by way of legal aid from 
t h e Counci l of E u r o p e , such s u m to be pa id in to the app l i can t ' s s t e r l ing 
b a n k account in t he U n i t e d K i n g d o m as set out in he r j u s t sat isfact ion 
cla im. 

D. Default interest 

144. Accord ing to the i n fo rma t ion avai lable to the C o u r t , the s t a t u t o r y 
r a t e of i n t e re s t appl icab le in t he U n i t e d K i n g d o m at t he d a t e of adopt ion 
of t he p r e s e n t j u d g m e n t is 7.5% pe r a n n u m . 

FOR THESE REASONS, THE COURT 

1. Dismisses by s ix teen votes to one t he G o v e r n m e n t ' s p r e l im ina ry 
object ion; 

2. Holds by s ix teen votes to one t h a t t h e r e has been a viola t ion of Art icle 2 
of the Conven t i on in respec t of the d e a t h of Agit S a l m a n in cus tody; 

3 . Holds u n a n i m o u s l y t h a t t h e r e has b e e n a violat ion of Ar t ic le 2 of the 
Conven t i on in t h a t the a u t h o r i t i e s failed to car ry out a n a d e q u a t e a n d 
effective inves t iga t ion into t he c i r c u m s t a n c e s of Agit S a l m a n ' s d e a t h in 
custody; 

4. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a violat ion of Ar t ic le 3 of the 
Conven t ion ; 

5. Holds by s ix teen votes to one t h a t t h e r e has been a violat ion of 
Art ic le 13 of the Conven t ion ; 

6. Holds u n a n i m o u s l y t h a t the r e s p o n d e n t S t a t e has failed to comply wi th 
its ob l iga t ions u n d e r fo rmer Art ic le 25 § 1 of t he Conven t ion ; 

7. Holds by s ix teen votes to one 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s , the following s u m s , to be conve r t ed in to T u r k i s h l i ras a t the 
r a t e appl icable at t he d a t e of s e t t l e m e n t : 

(i) G B P 39,320.64 ( th i r ty -n ine t h o u s a n d t h r e e h u n d r e d a n d twenty 
pounds s t e r l ing sixty-four pence ) for pecun ia ry d a m a g e ; 
(ii) G B P 35,000 (thirty-five t h o u s a n d p o u n d s s te r l ing) for non-
pecun ia ry d a m a g e ; 

(b) t h a t s imple i n t e r e s t a t a n a n n u a l r a t e of 7.5% shal l be payable on 
these s u m s from the expiry of the above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t ; 
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8. Holds by s ix teen votes to one 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s and in to the l a t t e r ' s b a n k account in t he U n i t e d K i n g d o m , in 
respec t of costs and e x p e n s e s , G B P 21,544.58 ( twenty-one t h o u s a n d 
five h u n d r e d a n d forty-four pounds s te r l ing fifty-eight pence ) 
t o g e t h e r wi th any va lue -added t ax t h a t may be c h a r g e a b l e , less F R F 
11,195 (eleven t h o u s a n d one h u n d r e d and ninety-five F r e n c h francs) 
to be conver t ed into pounds s t e r l ing at the r a t e appl icable at t he d a t e 
of del ivery of this j u d g m e n t ; 
(b) t h a t s imple in t e re s t at an a n n u a l r a t e of 7.5% shall be payab le on 
these s u m s from the expiry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s unt i l 
s e t t l e m e n t ; 

9. Dismisses u n a n i m o u s l y the r e m a i n d e r of the app l i can t ' s c la ims for j u s t 
sa t isfact ion. 

D o n e in Engl ish and in F r e n c h , and del ivered at a publ ic h e a r i n g in the 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 27 J u n e 2000. 

Luz ius WII.DHABER 
P r e s i d e n t 

Miche le DE SALVIA 
R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of t h e Conven t i on a n d Ru le 74 § 2 of 
t h e Ru les of C o u r t , t he following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) c o n c u r r i n g opinion of Mrs Greve j o ined by Mr Bonello; 
(b) d i s s en t i ng opin ion of M r Golciiklu. 

L. W . 

M. de S. 
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CONCURRING OPINION OF JUDGE GREVE 
JOINED BY JUDGE BONELLO 

I have voted wi th my col leagues in t he major i ty in this case . T h e facts of 
the case suffice for t he cour t ' s f inding of violat ions as p r o n o u n c e d in the 
j u d g m e n t . I do however , find it necessary to e l a b o r a t e on a few aspec ts of 
the j u d g m e n t w h e r e I bel ieve t h e major i ty have m a d e inferences beyond 
w h a t is m e r i t e d by t h e facts. 

/. Agit Salman was subjected to torture at the Adana Security Directorate but 
beyond this few conclusions as to the circumstances can be reached 

In p a r a g r a p h 115 the major i ty concludes t h a t Agit S a l m a n was ill-
t r e a t e d w h e n i n t e r r o g a t e d abou t his suspec t ed pa r t i c ipa t ion in P K K 
act ivi t ies . I c a n n o t s h a r e this in fe rence . T h e r e is abso lu te ly no 
in fo rmat ion in the case file s u p p o r t i n g a p r e s u m p t i o n t h a t Agit S a l m a n 
was t o r t u r e d during i n t e r r o g a t i o n a n d no possibil i ty of es tab l i sh ing 
the issues add re s sed u n d e r t he a s s u m e d i n t e r r o g a t i o n . T h e T u r k i s h 
au tho r i t i e s den ied t h a t Agit S a l m a n was i n t e r r o g a t e d at all w h e n in the 
cus tody of t he A d a n a Secur i ty D i r e c t o r a t e . 

W h a t can be e s t ab l i shed from the evidence avai lable to t he C o u r t is 
this : T h e n a t u r e a n d d e g r e e of the i l l - t r e a t m e n t inflicted on Agit S a l m a n 
when in the custody of the Adana Security Directorate involved very ser ious and 
c rue l suffering t h a t m a y be cha rac t e r i s ed as t o r t u r e . T h e body of Agit 
S a l m a n showed injur ies , some of which a r e compa t ib l e wi th h im having 
b e e n subjec ted to falaka, a n d a blow to t he ches t . It is known t h a t Agit 
S a l m a n was w a n t e d by the Secur i ty D i r e c t o r a t e as he was suspec t ed of 
a l leged pa r t i c ipa t i on in PFvK act ivi t ies . W h e t h e r his i l l - t r e a tmen t and 
d e a t h occur red pr ior to i n t e r r o g a t i o n as c l a imed by t h e Turk i sh 
au tho r i t i e s , or in connec t ion wi th i n t e r r o g a t i o n - or af ter i n t e r r o g a t i o n 
for t h a t m a t t e r - is of no re levance to t h e C o u r t ' s conclus ion conce rn ing 
t o r t u r e . 

2. The post-mortem examination of Agit Salman gives limited information and 
leaves a number of questions unanswered 

T h e inves t iga t ion ca r r i ed out by t he C o m m i s s i o n in the case of Agit 
S a l m a n was based on the u n d e r s t a n d i n g t h a t his body had been subjec ted 
to an au topsy , t h a t is, an au topsy as this t e r m is no rma l ly u n d e r s t o o d (see 
in this con tex t , for e x a m p l e , how "au topsy" is desc r ibed in t he U n i t e d 
N a t i o n s Model A u t o p s y Protocol as r e fe r red to in p a r a g r a p h s 73 of the 
j u d g m e n t and also in R e c o m m e n d a t i o n no. R (99) 3 of t he C o m m i t t e e 
of Min i s t e r s of t h e Counc i l of E u r o p e to m e m b e r S ta te s on t he 
h a r m o n i s a t i o n of medico- lega l au topsy ru les of 2 F e b r u a r y 1999). 
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T h e r e a r e s t r o n g reasons in Agit S a l m a n ' s case for r e fe r r ing to a post­
m o r t e m medica l e x a m i n a t i o n of Agit S a l m a n r a t h e r t h a n a n au topsy . In 
p a r t i c u l a r , t he significance of i n fo rma t ion in t he case m a y be over looked 
or confused d u e to t he g e n e r a l in fe rences which m a y be m a d e from a 
re fe rence to an au topsy . 

C o n c e r n i n g the " a u t o p s y " of Agit S a l m a n , t h e following in fo rma t ion 
which ra i ses ser ious ques t ions conce rn ing the con t en t of t he e x a m i n a t i o n 
is avai lable : 

(a) T h e au topsy repor t d a t e d 29 Apri l 1992 s t a t e s t h a t Agit S a l m a n 
had died a t A d a n a S t a t e Hosp i t a l on t h a t very day a n d t h a t his d e a t h 
occu r red "in suspicious c i r c u m s t a n c e s " . T h e au topsy had been r e q u e s t e d 
in a l e t t e r of t h a t d a t e by the A d a n a public p rosecu to r . T h e r e p o r t s t a t e s , 
inter alia, t h a t "In t he f r amework of t he au topsy p e r f o r m e d at ... in the 
p re sence of parts of the deceased have been received for examination there is 
no objection to burial and the detailed report will be produced later, ... as no other ... 
reason for examination is observed [ emphas i s a d d e d ] " . T h e r e p o r t is s igned by 
the public p rosecu to r Tevfik Aydin and the forensic medica l exper t 
D r Fa t ih §en . 

(b) C o n c e r n i n g the au topsy , D r §en l a t e r gave the following wi tness 
s t a t e m e n t : 

"/n most of our autopsies, we weigh every organ individually: the brain, the heart, the liver, 
the spleen, the kidneys, all included. The weight of the heart of a normal adult male 
varies between 350 g and 450 g. Since we found a heart of 550 g in this case, a size 
greater than normal, I concluded that the heart was larger than normal. This is an 
objective evaluation, made entirely visually - that the heart was oversized [emphasis 
added]. 

Well, in cases where we cannot arrive at the cause of death macroscopically, that is 
visually, we take small pieces of the organs for microscopic examination. As you will sec 
in the report, these include almost all organs: from lungs, the coronary arteries of the 
heart, the heart muscle, the liver, the spleen, the suprarenal gland, the kidneys, the 
brain, the cerebellum and the spinal cord. 

As the result of the examination of the corpse we made on 29 April 1992 and the 
autopsy conducted the same day, I indicated all the macroscopic (what can be seen with 
the eye) and the microscopic (laboratory) examinations in the conclusion of my autopsy 
report [emphasis added]." 

This leaves open the q u e s t i o n , a t t he very leas t , w h e t h e r in t he case of 
Agit S a l m a n all o r g a n s ample s were ac tua l ly r e m o v e d from the body a n d 
weighed s e p a r a t e l y or w h e t h e r t he we igh t s were e s t i m a t e d visually. T h e 
l a t t e r m a y be t he mos t likely, cons ide r ing also the r e m a r k a b l y shor t t i m e -
span b e t w e e n Agit S a l m a n ' s d e a t h , some t i m e be tween 1.20 a .m. a n d 
2 a .m. on 29 Apri l 1992, a n d the r e l ease of his body for bur ia l . T h e body 
was r e l eased only af ter all r e l evan t e x a m i n a t i o n s had been car r ied out , a t 
abou t noon t h a t s a m e day, some t en h o u r s af ter d e a t h h a d occu r red - t h a t 
is, t en h o u r s of which only a few w e r e o rd ina ry work ing hou r s . Agit 



SALMAN v. TURKEY JUDGMENT - CONCURRING OPINION OF JUDGE GREVE 411 
JOINED BY JUDGE BONELLO 

S a l m a n ' s son h a d b e e n sough t by t he secur i ty forces at a p p r o x i m a t e l y 
12 noon to be q u e s t i o n e d abou t his f a the r ' s h e a l t h , only to be told tha t 
his f a the r had died a n d t h a t he was expec t ed to t a k e t he body wi th him 
from the m o r g u e . 

In his wi tness s t a t e m e n t , D r §en desc r ibed his work ing condi t ions as 
follows: 

"[I] was a physician working alone in Adana at the time. I was carrying out the 
forensic work for the entire Adana region alone. I did not have a single assistant either. 
I found the interpretation and presentation of a report on this issue [the death of Agit 
Salman] by only one person to be inadequate. Since that was my opinion, I stated in my 
report that it should be sent to the Istanbul Forensic Medicine Institute." 

T h e publ ic p rosecu to r Tevfik Aydin also gave in fo rma t ion abou t his 
work load in his wi tness s t a t e m e n t , saying: 

"I think we heard about it [the death] either through a police message or when the 
hospital officials reported it to our clerk. If we are available at that moment we go 
immediately but if, let us say, I am in another hospital examining a body or if I am 
inspecting the scene of a road accident, I go whenever I have finished that business. It 
sometimes happens that we receive notification of a death from two, three or four places 
at the same time. So we attend to those calls one after the other, depending on how we 
can work out the itinerary." 

T h e p h o t o g r a p h s t a k e n of Agit S a l m a n before he was bu r i ed show tha t , 
while a n o rd ina ry a u t o p s y h a d been car r ied out - wi th the r emova l of 
en t i r e o r g a n s , t he o p e n i n g of t he skull , e tc . - t he med ica l e x a m i n a t i o n 
was ca r r i ed ou t wi th an e x t r a o r d i n a r y effort to e n s u r e a m i n i m a l impac t 
on t he a p p e a r a n c e of t he body w h e n r e l e a s e d for bu r i a l , a n d the t ime 
r e q u i r e d for such a n exerc ise is not cons i s t en t w i t h a n o rd ina ry and 
r o u g h e r a p p r o a c h . 

If the "au topsy" was l imi ted , the s u b s e q u e n t e l a b o r a t e cons idera t ions 
of the exac t m e a n i n g to be given to the we igh t of Agit S a l m a n ' s h e a r t and 
lungs , in pa r t i cu l a r , a r e likely to be flawed. 

(c) T h e de t a i l ed "au topsy r e p o r t " in Agit S a l m a n ' s case is only d a t e d 
21 M a y 1992. In con t r ad i s t i nc t i on to an o rd ina ry au topsy r epo r t , the 
conclusion in th is r epo r t is based not solely on the medica l Findings in the 
au topsy as such bu t also on " the Findings of t he jud ic ia l inves t iga t ion" . 
About the l a t t e r , D r § e n has exp la ined : 

"The information given in the record of examination of the corpse is judicial 
investigation information for us. In the conclusion to our autopsy report, we rely on 
that information as well. As you may notice, we use the words 'judicial investigation'. 
In the autopsy report, the reference to the judicial investigation concerns the 
information supplied to us from outside, in the record of the examination of the 
corpse. We call this judicial investigation." 

T h e au topsy r epo r t does not i tself con t a in this a d d e d in fo rma t ion and 
its c o n t e n t thus canno t be r ead out of the r e p o r t . 
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(d) Some of the in ju r ies / i r regu la r i t i e s to which the p h o t o g r a p h s of 
Agit S a l m a n bea r wi tness , a n d which his wife a n d b r o t h e r desc r ibed in 
the i r s t a t e m e n t s , a r e not r ecorded in t he " a u t o p s y " d o c u m e n t s . W h e n 
the " a u t o p s y " was pe r fo rmed , it was not known to t he a u t h o r i t i e s t h a t 
t he d e a d pe r son would l a t e r be p h o t o g r a p h e d or t h a t t h e r e would be an 
i n t e r n a t i o n a l cour t case e x a m i n i n g Agit S a l m a n ' s d e a t h . 

T h e day af ter Agit S a l m a n ' s d e a t h and e x a m i n a t i o n a n identification 
report a s c e r t a i n e d t h a t his body had b e e n e x a m i n e d by the publ ic 
p rosecu to r on d u t y before it was t r a n s p o r t e d to the m o r g u e for au topsy . 
O n the day of t he d e a t h a n d the "au topsy" , it was no ted t h a t "it was 
d iscovered t h a t it was not possible to show the body to s o m e o n e w h o 
knew the deceased a n d get a c lear ident i f icat ion, and the re la t ives of t he 
deceased appl ied to the p rosecu t ion today a n d because of the i r p r e s e n c e " 
were b r o u g h t to the m o r g u e for ident i f ica t ion. Th i s is not cor rec t . T h e 
secur i ty forces had picked u p Agit S a l m a n ' s son to inform h im of his 
f a the r ' s d e a t h a n d told t he son t h a t he was e x p e c t e d to t ake his f a the r ' s 
body wi th h im, only some t en hour s af ter Agit S a l m a n had died. 

To conc lude , I find the p o s t - m o r t e m medica l e x a m i n a t i o n of Agit 
S a l m a n a n d the inves t iga t ion in to his d e a t h to be so d i smal t h a t , at bes t , 
t hey gave no p r o p e r gu idance as to t he t r u e causes of Agit S a l m a n ' s d e a t h , 
and , at wors t , w e r e u t t e r ly mis l ead ing . In shor t , they were not in 
conformi ty wi th the S t a t e ' s obl igat ion to inves t iga te loss of life in 
d e t e n t i o n . T h e i n v e s t i g a t i o n / e x a m i n a t i o n m a y have been superf icial 
s imply because t he t r u e cause of d e a t h was not cons ide red to be 
i m p o r t a n t in a case w h e r e t he nex t of kin were not expec t ed to p u r s u e 
t he m a t t e r . O n e should t hus not j u m p to the conclus ion t h a t t he 
s h o r t c o m i n g s s t e m from a p r e m e d i t a t e d cover-up. Th i s , however , does 
no t l imit t he responsib i l i ty of the T u r k i s h a u t h o r i t i e s to en su re p r o p e r 
inves t iga t ions in a case like th is . 

3. The sole fact that someone has acted as a medico-legal expert does not deprive 
the expert of independence and impartiality 

As e m p h a s i s e d in t he a b o v e - m e n t i o n e d R e c o m m e n d a t i o n no. R (99) 3, 
it is i m p o r t a n t t h a t medico- lega l e x p e r t s exerc ise the i r funct ions wi th 
to ta l i n d e p e n d e n c e and impar t i a l i t y , and t h a t t hey should be objective in 
t he exercise of the i r funct ions . T h e sole fact t h a t s o m e o n e has ac ted as a 
medico- lega l expe r t c a n n o t be a r ea son for q u e s t i o n i n g t h a t pe r son ' s 
objectivity or i n d e p e n d e n c e . I thus c a n n o t s h a r e my co l l eagues ' nega t ive 
r e m a r k s in p a r a g r a p h 102 of t he j u d g m e n t conce rn ing Dr Ki rang i l of the 
I s t a n b u l I n s t i t u t e of Forens ic Medic ine . 
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(Translation) 

I r e g r e t t h a t I a m unab le to s h a r e t he view of t he major i ty in th is case 
for t he r e a s o n s set ou t below. 

1. I ag r ee t h a t t he M i n i s t e r of J u s t i c e ' s appea l to t he C o u r t of 
C a s s a t i o n aga ins t t he decision not to p ro secu t e was not avai lable to 
the app l i can t a n d tha t t he a p p e a l was a n e x t r a o r d i n a r y one . However , 
I do not ag ree wi th the opinion of t he major i ty t h a t once t he c r imina l 
p roceed ings w e r e in i t i a t ed as a r e su l t of t h e appea l by t h e M i n i s t e r of 
J u s t i c e , t he appl ican t was d i spensed from e x h a u s t i n g t he whole 
c r imina l p r o c e d u r e because t h a t p r o c e d u r e was a n e x t r a o r d i n a r y one 
owing to t he n a t u r e of t he i n i t i a t i ng appea l . T h a t conclus ion does not 
reflect the facts of T u r k i s h law. I would like to u n d e r l i n e t ha t , 
n o t w i t h s t a n d i n g t h e n a t u r e of the in i t i a t i ng mo t ion or a p p e a l , the 
c r imina l p roceed ings in the T u r k i s h cour t s follow the gene ra l 
o rd ina ry ru les , as they did in t he i n s t a n t case . 

For th is very r eason , t he appl ican t did not hes i t a t e to i n t e rvene in the 
c r imina l p roceed ings a n d did not feel th i s to be super f luous mere ly 
because t he p roceed ings in q u e s t i o n w e r e e x t r a o r d i n a r y ones owing to 
the n a t u r e of t he in i t i a t ing appea l . In view of the fact t h a t the 
p roceed ings ensu ing from the a p p e a l of t he Min i s t e r of J u s t i c e were of a n 
en t i re ly o r d i n a r y n a t u r e a n d t h a t t he app l i can t , a c t i n g in t he full capaci ty 
of a n i n t e r v e n e r , ca r r i ed on wi th the p roceed ings in t he cour t of First 
i n s t ance , it c anno t be said t h a t t he app l i can t was not r e q u i r e d to seek a 
r e m e d y u n d e r d o m e s t i c law. 

2. In my view, t he unde r ly ing p r o b l e m is t h a t t he app l ican t s t a r t e d to 
follow the rules of d o m e s t i c law by i n t e r v e n i n g in the c r imina l p roceed ings 
bu t did not p u r s u e t he p roceed ings w h e n it c a m e to t he a p p e l l a t e s t age . 
A p p a r e n t l y , she s imply gave u p w i thou t hav ing any accep tab le r ea son for 
do ing so. T h e app l i can t d id not invoke any d e v e l o p m e n t t h a t had t a k e n 
place d u r i n g the p roceed ings which would just i fy he r not e x h a u s t i n g the 
legal r e m e d i e s . In this r ega rd , I a m not convinced t h a t the a c q u i t t a l would 
a m o u n t to a r e a sonab l e excuse for t h e app l i can t ' s not p u r s u i n g the 
a p p e l l a t e review, given the fact t h a t t h e appe l l a t e review would be 
ca r r i ed ou t by t h e C o u r t of C a s s a t i o n , t h e cour t wh ich q u a s h e d t h e non-
p rosecu t ion decision pr ior to t h e c r imina l p roceed ings at first i n s t ance . 

3. T h i s also m e a n s t h a t t he a p p e l l a t e review which would be ca r r ied 
out by t he C o u r t of C a s s a t i o n c a n n o t be r e g a r d e d as unava i l ab le or 
ineffective. T h e C o u r t of C a s s a t i o n ' s decis ion q u a s h i n g the non-
p rosecu t ion decis ion a t t he o u t s e t of t he whole p r o c e d u r e sufficiently 
proved the con t r a ry . 
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It m u s t also be no ted t h a t the C o u r t of Cas sa t i on ' s e x a m i n a t i o n is in no 
way confined to reviewing the legali ty of t he decision of the first-instance 
cour t . T h e cour t is equa l ly c o m p e t e n t to e x a m i n e the m e r i t s of t he case . It 
t he re fo re canno t be said be fo rehand t h a t the C o u r t of C a s s a t i o n would not 
e n t e r in to t he m e r i t s of the case , t hus leaving out t h e a s s e s s m e n t of the 
evidence a l r eady g a t h e r e d at first i n s t ance . It m u s t be s t r e s sed t h a t 
supervis ion of the a s s e s s m e n t of evidence by the first-instance cour t is t he 
p r i m e issue in the a p p e l l a t e review ca r r i ed out by the C o u r t of Cassa t ion . 

I a m not convinced t h a t t h e s t a t e of t h e ev idence would affect t h e 
a p p e l l a t e review adversely . I find no basis for such an a s s u m p t i o n . Given 
t h a t t he C o m m i s s i o n based its conclusions ma in ly on the evidence 
col lected by the d o m e s t i c a u t h o r i t i e s , it was equal ly possible for t he 
C o u r t of C a s s a t i o n to eva lua te t he s a m e body of evidence as the 
C o m m i s s i o n and r e a c h a s imi la r conclusion. I the re fore do not ag r ee wi th 
t he view of the major i ty t h a t the a p p e l l a t e review of t he C o u r t of 
C a s s a t i o n would have b e e n ineffective. 

4. I should have b e e n satisfied if the major i ty of t he C o u r t had set out 
t he r e a s o n s for d e p a r t i n g from the g r o u n d s of t he j u d g m e n t of 
23 S e p t e m b e r 1998 in t he case of Aytekin v. T u r k e y (Reports offudgments 
and Decisions 1998-VII). In t h a t case , the C o u r t gave signif icant we igh t to 
t he i n t e rven t ion of t he app l i can t , Mrs Gi i l t en Aytekin , in t he c r imina l 
p roceed ings . T h e C o u r t also concluded t h a t , as a consequence of t h a t 
i n t e rven t ion , the app l ican t should have p u r s u e d the c o m p e n s a t i o n 
r e m e d i e s before the a d m i n i s t r a t i v e cou r t s in pa ra l l e l to the c r imina l 
p roceed ings in which she h a d i n t e r v e n e d (loc. cit., p . 2828, § 84) . It is 
c lear t h a t th is conclus ion is i n d e p e n d e n t of t he conviction by the 
d o m e s t i c cour t , because t he C o u r t said "in pa ra l l e l to t he c r imina l 
p r o c e e d i n g s " to m e a n tha t it should have been p u r s u e d pr ior to t he 
convict ion. 

In t he Aytekin j u d g m e n t , the C o u r t po in ted ou t t he prospec t of r ed res s 
unde r ly ing the c r i m i n a l p roceed ings (ibid.) . P roceed ings u n d e r t he 
o rd ina ry ru les of p r o c e d u r e took place in t he Aytek in case s imi la r to 
those in the S a l m a n case . T h e r e was the re fo re n o t h i n g in t he p r o c e d u r e 
to prevent Mrs Behiye S a l m a n from achieving a s imi la r resul t to t h a t in 
the Aytekin case , only M r s S a l m a n gave u p and left t he legal s teps 
i ncomple t e . 

In my opinion, it is not legally wel l - founded to a s s u m e t h a t the C o u r t of 
C a s s a t i o n would - in any event - have uphe ld the a c q u i t t a l by t he cour t 
below. T h a t could not be p red i c t ed in t he absence of t he necessa ry a p p e a l 
by M r s S a l m a n . 

In conclusion, I m u s t s t a t e t h a t t he c i r c u m s t a n c e s of t he p r e s e n t case 
do not just i fy d e p a r t i n g from the s t a n d a r d s of t he Aytek in j u d g m e n t . I a m 
thus u n a b l e to s h a r e t he view of the major i ty set out in p a r a g r a p h s 82 a n d 
83 of the j u d g m e n t . 
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5. As to the viola t ion of Art ic le 2, I voted for f inding a viola t ion, but 
only wi th respec t to t he m a n n e r in which the inves t iga t ion in to Agit 
S a l m a n ' s d e a t h was conduc ted . As to t h e responsibi l i ty for Agit 
S a l m a n ' s d e a t h , I s h a r e en t i re ly the pa r t ly d i s s en t i ng opinion on the 
point of M r A l k e m a , a m e m b e r of t h e C o m m i s s i o n (see the 
C o m m i s s i o n ' s r epo r t in this case) . T h e r e is no doub t t h a t , as he said, 
" t he condi t ions for appl icabi l i ty of Art ic le 2 set out in p a r a g r a p h 312 of 
t he r epo r t ( in t en t iona l kill ing or t he o u t c o m e of p e r m i t t e d use of force) 
have ... not b e e n m e t " . H e con t inued : "To q u o t e from p a r a g r a p h 284: 
' T h e r e was no d i s a g r e e m e n t a m o n g s t t he va r ious doc tors and exper t s 
t ha t Agit S a l m a n had a n unde r ly ing h e a r t d i sease ' . T h i s hea r t 
condi t ion ... was a p p a r e n t l y not known to those respons ib le for Agit 
S a l m a n ' s a r r e s t a n d d e t e n t i o n . " 

It could be accep ted t h a t t he c i r c u m s t a n c e s of the t r e a t m e n t t h a t Agit 
S a l m a n was subjec ted to could have caused the h e a r t fai lure and 
consequen t ly Agit S a l m a n ' s d e a t h . T h e r e is, however , no p roof of 
intentional killing. T h e force appl ied to Agit S a l m a n migh t a m o u n t to a 
viola t ion of Art ic le 3. Bu t t h e r e is no evidence t h a t t he officers in charge 
could and ough t to have foreseen t h a t t he i r i l l - t r e a tmen t would be le tha l 
in effect. T h u s , the condi t ions for apply ing Ar t ic le 2 exclusively to th is ill-
t r e a t m e n t a r e not fulfilled. 

6. As r e g a r d s t h e finding of a viola t ion of Art ic le 13 of t he Conven t ion , 
I refer to m y d i s sen t ing opinion in t he case of Erg i v. T u r k e y ( j u d g m e n t of 
2 8 J u l y \998,Reports 1998-PV). 

F u r t h e r , once t h e conclusion has b e e n r e a c h e d t h a t t h e r e has b e e n a 
violat ion of Ar t ic le 2 of t h e Conven t i on on the g r o u n d s t h a t t h e r e was no 
effective inves t iga t ion into the d e a t h t h a t has given rise to t h e compla in t , 
no s e p a r a t e ques t i on ar ises u n d e r Art ic le 13. T h e fact t h a t t h e r e was no 
sa t is factory a n d a d e q u a t e inves t iga t ion in to t he d e a t h which r e s u l t e d in 
the app l i can t ' s c o m p l a i n t s , b o t h u n d e r Art ic le 2 a n d Art ic le 13, 
a u t o m a t i c a l l y m e a n s t h a t t h e r e was no effective r e m e d y before a 
na t iona l cour t . O n t h a t subject , I re fer to m y d i s s en t i ng opin ion in t he 
case of Kaya v. T u r k e y ( j udgmen t of 19 F e b r u a r y 1998, Reports 1998-1) 
a n d the opinion expressed by a la rge major i ty of t he C o m m i s s i o n (see 
Aytekin v. T u r k e y , app l ica t ion no. 22880/93 , C o m m i s s i o n ' s r epor t of 
18 S e p t e m b e r 1997; Ergi v. T u r k e y , appl ica t ion no. 23818/94, 
C o m m i s s i o n ' s r e p o r t of 20 M a y 1997; and Ya§a v. T u r k e y , appl ica t ion 
no. 22495/93 , C o m m i s s i o n ' s r e p o r t of 8 Apri l 1997). 

7. As to the appl ica t ion of Art ic le 41 of t h e C o n v e n t i o n , I d i ssent from 
t h e major i ty j u d g m e n t , firstly, as r e g a r d s j u s t sa t is fact ion and , secondly, 
as r e g a r d s t he m a n n e r of r e i m b u r s i n g costs , for t he following r ea sons . 

8. T o beg in wi th , t he c o m p e n s a t i o n . In t he g r e a t major i ty of cases the 
C o u r t has po in ted out and clearly aff i rmed the specula t ive a n d fictitious 
n a t u r e of c la ims in respec t of p e c u n i a r y d a m a g e w h e r e p r imar i ly 
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"ac tua r i a l ca l cu la t ions" were en ta i l ed and consequen t ly has nea r ly always 
d i smissed this type of c la im. 

9. In t h e r a r e , excep t iona l cases in which it a w a r d e d the app l i can t a 
specified s u m for pecun ia ry d a m a g e , it d e t e r m i n e d the a m o u n t on an 
equitable basis , neve r exceed ing r e a s o n a b l e l imi ts a n d t h e r e b y avoiding 
any specula t ive ca lcu la t ion . 

10. In t he i n s t an t case t he C o u r t - ignor ing its se t t l ed case-law - has 
not only u n d e r t a k e n specula t ive " ac tua r i a l ca l cu la t ions" bu t has moreove r 
cons ide red it j u s t and r ea sonab l e to award the app l ican t a n u n p r e c e d e n t e d 
and m o r e t h a n excessive s u m (39,320.64 p o u n d s s t e r l ing (GBP) plus 
G B P 35,000) . T h e a v e r a g e s u m is b e t w e e n G B P 15,000 a n d G B P 20,000. I 
cons ider t h a t t he credibi l i ty a n d persuas ive force of jud ic ia l decis ions s t e m 
from cons is tency of case- law a n d a d h e r e n c e to it, which m e a n s avoiding 
e x t r e m e s . 

By way of jus t i fy ing w h a t has j u s t been said, I t ake the l iber ty of 
r e fe r r ing to ea r l i e r j u d g m e n t s of t he C o u r t , as i l lus t ra t ions . I set out t he 
re levant p a r a g r a p h s in full be low 1 . 

Kurt judgment of 25 May 1998 
(Forced disappearance - Violation) 

[A. Non-pecuniary damage] 

[Claim] 

"171. The applicant maintained that both she and her son had been victims of 
specific violations of the Convention as well as a practice of such violations. She 
requested the Court to award a total amount of 70,000pounds sterling (GBP) which she 
justified as follows: GBP 30,000 for her son in respect of his disappearance and the 
absence of safeguards and effective investigative mechanisms in that regard; 
GBP 10,000 for herself to compensate for the suffering to which she had been 
subjected on account of her son's disappearance and the denial of an effective remedy 
with respect to his disappearance; and GBP 30,000 to compensate both of them on 
account of the fact that they were victims of a practice of 'disappearances' in south­
east Turkey." 

[Award] 

"174. The Court recalls that it has found the respondent State in breach of Article 5 
in respect of the applicant's son. It considers that an award of compensation should be 
made in his favour having regard to the gravity of the breach in question. It awards the 
sum of GBP 15,000, which amount is to be paid to the applicant and held by her for her 
son and his heirs." 

I. Emphasis has been added to some of the phrases and figures. 
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Tekin judgment of 9 June 1998 
(Violation of Article 3) 

[A. Damage] 

[Claim and award] 

"75. The applicant claimed compensation in respect of non-pecuniary damage of 
25,000 pounds sterling (GBP) and aggravated damages of GBP 25,000" 

"77. The Court considers that an award should be made in respect of non-pecuniary 
damage bearing in mind its findings of violations of Articles 3 and 13 of the Convention. 
Having regard to the high rate of inflation in Turkey, it expresses the award in pounds 
sterling, to be converted into Turkish liras at the rate applicable on the date of 
settlement (see the above-mentioned Selcuk and Asker judgment, p. 917, § 115). It 
awards the applicant GBP 10,000. 

78. The Court rejects the claim for 'aggravated damages' (see the above-mentioned 
Selcuk and Asker judgment, p. 918, § 119)." 

Ergi judgment of 28 July 1998 
(Violation of Articles 3 and 13) 

[A. Non-pecuniary damage] 

[Claim] 

"107. The applicant submitted that he, his deceased sister and the latter's daughter 
had been the victims both of individual violations and of a practice of such violations. He 
claimed 30,000 pounds sterling (GBP) in compensation for non-pecuniary damage. In 
addition, he sought GBP 10,000 for aggravated damages resulting from the existence of 
a practice of violation of Article 2 and of a denial of effective remedies in south-east 
Turkey in aggravated violation of Article 13." 

[Award] 

"110. The Court observes from the outset that the initial application to the 
Commission was brought by the applicant not only on his own and his sister's behalf 
but also on behalf of his niece, Hawa Ergi's daughter. ... Having regard to the gravity 
of the violations (see paragraphs 86 and 98 above) and to equitable considerations, it 
awards the applicant GBP 1,000 and Hawa Ergi's daughter GBP 5,000, which amount 
is to be paid to the applicant's niece or her guardian to be held on her behalf. 

111. On the other hand, it dismisses the claim for aggravated damages." 

Ogur judgment of 20 May 1999 
(Violation of Article 2) 

[A. Damage] 

[Claim] 

"95. In respect of the damage she had sustained, the applicant daimed500,000French 
francs (FRF), of which FRF 400,000 was for pecuniary damage and FRF 100,000 for non-
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pecuniary damage. She pointed out that she had had no means of support since the 
death of her son, who had maintained the family by working as a night-watchman." 

[Award] 

"98. ... 

Having regard to its conclusions as to compliance with Article 2 and to the fact that 
the events complained of took place more than eight years ago, the Court considers that 
it is required to rule on the applicant's claim for just satisfaction. 

As regards pecuniar}1 damage, the file contains no information on the applicant's son i incomefrom 
his work as a night-watchman, the amount of financial assistance he gave the applicant, the 
composition of her family or any other relevant circumstances. That being so, the Court cannot allow 
the compensation claim submitted under this head (Rule 60 § 2). 

As to non-pecuniary damage, the Court considers that the applicant undoubtedly 
suffered considerably from the consequences of the double violation of Article 2. ... On 
an equitable basis, the Court assesses that non-pecuniary damage at FRF 100,000." 
(FRF 100,000 being approximately 10,000 pounds sterling) 

Cakict judgment of 8 July 1999 
(Violation of Articles 2, 3, 5 and 13) 

[A. Pecuniary damage] 

[Claim] 

"123. The applicant requested that pecuniary damages be paid for the benefit of his 
brother's surviving spouse and children. He claimed a sum of 282.47 pounds sterling 
(GBP) representing 4,700,000 Turkish liras (TRL), which it is alleged was taken from 
Ahmet Cakict on his apprehension by a first lieutenant and GBP 11,534.29 for loss of 
earnings, this capital sum being calculated with reference to Ahmet Caktct's estimated 
monthly earnings of TRL 30,000,000." 

[Award] 

"125. The Court observes that the applicant introduced this application on his own 
behalf and on behalf of his brother. In these circumstances, the Court may, if it 
considers it appropriate, make awards to the applicant to be held by him for his 
brother's heirs (see the Kurt judgment cited above, p. 1195, § 174). 

127. As regards the applicant's claims for loss of earnings, the Court's case-law 
establishes that there must be a clear causal connection between the damage claimed 
by the applicant and the violation of the Convention and that this may, in the 
appropriate case, include compensation in respect of loss of earnings (see, amongst 
other authorities, the Barbera, Messegue and Jabardo v. Spain judgment of 
13June 1994 (Article 50), Series A no. 285-C, pp. 57-58, §§ 16-20). The Court has found 
(paragraph 85 above) that it may be taken as established that Ahmet Qaktct died 
following his apprehension by the security forces and that the State's responsibility is 
engaged under Article 2 of the Convention. In these circumstances, there is a direct 
causal link between the violation of Article 2 and the loss by his widow and children of 
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the financial support which he provided for them. The Court notes that the Government 
have not queried the amount claimed by the applicant. Having regard therefore to the detailed 
submissions by the applicant concerning the actuarial basis of calculation of the 
appropriate capital sum to reflect the loss of income due to Ahmet Caktci's death, the 
Court awards the sum of GBP 11,534.29 to be held by the applicant on behalf of his 
brother's surviving spouse and children." 

[B. Non-pecuniary damage] 

[Claim] 

"128. The applicant claimed GBP 40,000 for non-pecuniary damage in relation to the 
violations of the Convention suffered by his brother ..." 

[Award] 

"130. The Court recalls that in the Kurt judgment (cited above, p. 1195, §§ 174-75) 
the sum of GBP 15,000 was awarded for violations of the Convention under Articles 5 
and 13 in respect of the disappearance of the applicant's son while in custody, which sum 
was to be held by the applicant for her son and his heirs, while the applicant received an 
award of GBP 10,000 in her own favour, due to the circumstances of the case which had 
led the Court to find a breach of Articles 3 and 13. In the present case, the Court has 
held, in addition to breaches of Articles 5 and 13, that there has been a violation of the 
right to respect for life guaranteed under Article 2 and torture contrary to Article 3. 
Noting the awards made in previous cases from south-east Turkey concerning these provisions (see, 
concerning Article 3, the Aksoy judgment cited above, pp. 2289-90, § 113, the Aydin 
judgment cited above, p. 1903, § 131, the Tekin judgment cited above, pp. 1521-22, §77; 
and, concerning Article 2, the Kaya judgment cited above, p. 333, § 122, the Giilec 
v. Turkey judgment of 27 July 1998, Reports 1998-FV, p. 1734, § 88, the Ergi v. Turkey 
judgment of 28 July 1998, Reports 1998-FV, p. 1785, § 110, the Ya§a judgment cited 
above, pp. 2444-45, § 124, and Ogur v. Turkey [GC], no. 21594/93, § 98, ECHR 1999-01) 
and having regard to the circumstances of this case, the Court has decided to award the 
sum of GBP 25,000 in total in respect of non-pecuniary damage to be held by the 
applicant for his brother's heirs ..." 

Mahmut Kaya judgment of 28 March 2000 
(Violation of Articles 2, 3 and 13) 

[A. Pecuniary damage] 

[Claim] 

"133. The applicant claimed 42,000 pounds sterling (GBP) in respect of the 
pecuniary damage suffered by his brother who is now dead. He submitted that his 
brother, aged 27 at the time of his death and working as a doctor with a salary 
equivalent to GBP 1,102 per month, can be said to have sustained a capitalised loss of 
earnings of GBP 253,900.80. However, in order to avoid any unjust enrichment, the applicant 
claimed the lower sum of GBP 42,000." 
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[Award] 

"135. The Court notes that the applicant's brother was unmarried and had no 
children. It is not claimed that the applicant was in any way dependent on him. This 
does not exclude an award in respect of pecuniary damage being made to an applicant 
who has established that a close member of the family has suffered a violation of the 
Convention. ... In the present case, however, the claims for pecuniary damage relate to 
alleged losses accruing subsequent to the death of the applicant's brother. They do not 
represent losses actually incurred either by the applicant's brother before his death or 
by the applicant after his brother's death. The Court does not find it appropriate in the 
circumstances of this case to make any award to the applicant under this head." 

[B. Non-pecuniary damage] 

[Claim] 

"136. The applicant claimed, having regard to the severity and number of violations. 
GBP 50,000 in respect of his brother and GBP 2,500 in respect of himself." 

[Award] 

"138. As regards the claim made by the applicant in respect of non-pecuniary 
damage on behalf of his deceased brother, the Court notes that awards have previously 
been made to surviving spouses and children and, where appropriate, to applicants who 
were surviving parents or siblings. ... The Court notes that there have been findings of 
violations of Articles 2, 3 and 13 in respect of the failure to protect the life of Hasan Kaya 
... It finds it appropriate in the circumstances of the present case to award GBP 15,000, 
which is to be paid to the applicant and held by him for his brother's heirs. 

139. The Court accepts that the applicant has himself suffered non-pecuniary 
damage which cannot be compensated solely by the findings of violations. Making its 
assessment on an equitable basis, the Court awards the sum of GBP 2,500, to be 
converted into Turkish liras at the rate applicable at the date of payment." 

Kdiq judgment of 28 March 2000 
(Violation of Article 2) 

[A. Pecuniary damage] 

[Claim] 

"100. The applicant claimed 30,000 pounds sterling (GBP) in respect of the 
pecuniary damage suffered by his brother who is now dead. He submitted that his 
brother, aged 30 at the time of his death and working as a journalist with a salary 
equivalent to GBP 1,000 per month, could be said to have sustained a capitalised loss 
of earnings of GBP 182,000. However, in order to avoid any unjust enrichment, the applicant 
claimed the lower sum of GBP30,000." 

[Award] 

"102. The Court notes that the applicant's brother was unmarried and had no 
children. It is not claimed the applicant was in any way dependent on him. This does 
not exclude an award in respect of pecuniary damage being made to an applicant who 
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has established that a close member of the family has suffered a violation of the 
Convention (see the Aksoy [v. Turkey] judgment [of 18 December 1996, Reports 
1996-VI], pp. 2289-90, § 113, where the pecuniary claims made by the applicant prior 
to his death for loss of earnings and medical expenses arising out of detention and 
torture were taken into account by the Court in making an award to the applicant's 
father who had continued the application). In the present case, however, the claims for 
pecuniary damage relate to alleged losses accruing subsequent to the death of the applicant's brother. 
They do not represent losses actually incurred either by the applicant's brother before 
his death or by the applicant after his brother's death. The Court does not find it appropriate 
in the circumstances of this case to make any award to the applicant under this head. 

[B. Non-pecuniary damage] 

[Claim] 

103. The applicant claimed, having regard to the severity and number of violations, 
GBP 40.000 in respect of his brother and GBP 2,500 in respect of himself." 

[Award] 

"105. As regards the claim made by the applicant in respect of non-pecuniary 
damage on behalf of his deceased brother, the Court notes that awards have previously 
been made to surviving spouses and children and, where appropriate, to applicants who 
were surviving parents or siblings. ... The Court notes that there have been findings of 
violations of Article 2 and 13 in respect of failure to protect the life of Kcmal Kthc, who 
died instantaneously, after a brief scuffie with unknown gunmen. It finds it appropriate 
in the circumstances of the present case to award GBP 15,000, which amount is to be 
paid to the applicant and held by him for his brother's heirs." 

Ertak judgment of 9 May 2000 
(Violation of Article 2) 

[A. Damage] 

[Claim] 

"146. The applicant claimed pecuniary damages amounting to 60,630.44 pounds 
sterling (GBP) for loss of earnings, that sum being calculated with reference to Mebinet 
Ertak's estimated monthly earnings of 180,000,000 Turkish liras (TRL) at current 
values, to be held by the applicant on behalf of his son's widow and four children. 

147. The applicant claimed a sum of GBP 40,000 for the non-pecuniary damage 
arising from the violations of the Convention suffered by his son and from the alleged 
practice of such violations, to be held by him on behalf of his son's widow and four 
children, as well as a sum of GBP 2,500 for himself on account of the lack of an 
effective remedy. He referred to the Court's previous decisions regarding unlawful 
detention, torture and the lack of an effective investigation." 

[Award] 

"150. As regards the applicant's claims for loss of earnings, the ... Court has found 
(see paragraph 131 above) that it may be taken as established that Mehmct Ertak died 
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following his arrest by the security forces and that the State's responsibility is engaged 
under Article 2 of the Convention. In those circumstances, there is indeed a direct causal 
link between the violation of Article 2 and the loss by his widow and children of the 
financial support which he provided for them (sec the Cahci judgment cited above, 
§ 127). The Court awards the applicant the sum of GBP 15.000, to be held by him on 
behalf of his son's widow and children. 

151. As regards non-pecuniary damage, ... the Court has held that there has been a 
substantive and a procedural violation of Article 2. Noting the awards made in previous 
cases involving the application of the same provision in south-eastern Turkey (see the 
Kaya judgment cited above, p. 333. § 122; the Giilec judgment cited above, p. 1734, § 88; 
the Ergi v. Turkey judgment of 28 Ju ly 1998, Reports 1998-FV, p. 1785, § 110; the Yasa 
judgment cited above, pp. 2444-45, § 124; and Ogur v. Turkey [GC], no. 21594/93, § 98, 
ECHR 1999-III) and having regard to the circumstances of this case, the Court awards 
the sum of GBP 20.000 in respect of non-pecuniary damage, to be held by the applicant 
on behalf of his son's widow and four children ..." 

1 1. Last ly , I canno t accept t ha t the legal costs a w a r d e d u n d e r Art ic le 41 
should be pa id in to t he app l i can t ' s "bank account in the United Kingdom". 

This point is an aspect of t he g e n e r a l issue of p a y m e n t of "costs and 
expenses" . T o m a k e c lear w h a t I m e a n , I m u s t go back to c e r t a i n ea r l i e r 
facts a n d a r g u m e n t s . 

T h e m a n n e r of i m p l e m e n t i n g fo rmer Art ic le 50 (now Art ic le 41) as 
r ega rds legal costs ( inc luding counse l ' s fees) was discussed in d e p t h by 
the old C o u r t because some a p p l i c a n t s ' lawyers (always t he s a m e ones) 
con t inua l ly sough t , very ins is tent ly , to have t he costs paid to t h e m direc t 
in to the i r bank accoun t a b r o a d in a foreign cur rency . T h e C o u r t always 
d i smissed those appl ica t ions except in one or two cases in which it a g r e e d 
to p a y m e n t in a foreign c u r r e n c y (but always in the c o u n t r y of t he 
r e s p o n d e n t S t a t e ) . After d e l i b e r a t i n g , the Court decided that costs would be 
paid (1) to the applicant, (2) in the country of the respondent State, and (3) in the 
currency of the respondent State (if t h e r e was a h igh r a t e of inf la t ion in t he 
r e s p o n d e n t S t a t e , the s u m was to be exp res sed in a foreign cu r r ency and 
conve r t ed in to t h a t S t a t e ' s c u r r e n c y at the d a t e of p a y m e n t - see the 
T e k i n v. T u r k e y j u d g m e n t of 9 J u n e 1998, Reports 1998TV, pp. 1521-22, 
§ 77). In acco rdance wi th t h a t decis ion, all o t h e r types of appl ica t ion have 
been ca tegor ica l ly re jec ted . W h e r e u p o n , counsel for t he app l ican t began 
to seek to have costs paid to the applicant, a na t iona l of the r e s p o n d e n t S t a t e 
and re s iden t in its t e r r i to ry , in his bank account abroad and in a foreign currency. 
T h e y have never succeeded . Desp i t e n u m e r o u s appl ica t ions of this kind 
(always by the s a m e counse l ) , not a single decis ion has yet b e e n t a k e n 
al lowing such an app l ica t ion . 

Is it not a s t on i sh ing t h a t a lmos t all t he app l i can t s living in very h u m b l e 
c i r c u m s t a n c e s in a smal l vil lage or h a m l e t in a r e m o t e co rne r of sou th ­
e a s t e r n Ana to l i a should have b a n k accoun t s in a town of a n o t h e r 
E u r o p e a n S ta te? 
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12. If c e r t a i n counsel have p rob l ems wi th the i r c l ien ts , t h a t is none of 
t h e r e s p o n d e n t S t a t e ' s bus iness , s ince t h e con t r ac t b e t w e e n the lawyer 
and his cl ient is a p r iva te one which conce rns t h e m alone a n d the 
r e s p o n d e n t S t a t e is not a p a r t y to d i spu t e s conce rn ing t h e m . 

13. I m u s t point out t ha t in the sys tem es tab l i shed by the Conven t ion , 
the Court has no jurisdiction to issue orders to the Contracting States as to the manner 
in which its judgments are to be executed. 

In m y opin ion , any p a y m e n t u n d e r Art ic le 41 m u s t be m a d e to the 
appl ican t as before , in t he cu r r ency of the c o u n t r y a n d in t he coun t ry 
concerned . 
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SOMMAIRE1 

Décès en garde à vue et effectivité de l'enquête ultérieure 

Article 2 

Vie — Décès en garde à vue — Pas de maladie ou blessure préexistante - Défaut d'explication 
plausible pour les ecchymoses et autres marques présentes sur le corps - Preuves médicales — 
Effectivité de l'enquête menée sur un décès en garde à vue - Lacunes dans la conduite de 
l'autopsie - Absence de tout effort visant à identifier les policiers responsables des mauvais 
traitements allégués 

Article 3 

Torture - Mauvais traitements infligés à un détenu par la police - Preuves médicales -
Blessures infligées pendant un interrogatoire - Nature et gravité des mauvais traitements -
Fort graves et cruelles souffrances 

Article 13 

Recours effectif- Effectivité de l'enquête menée sur un décès en garde à vue 

Article 34 (ancien article 25) 

Entrave à l'exercice du droit de recours individuel - Requérante aveuglée par un bandeau et 

interrogée sur sa requête 

* 
* * 

L'époux de la requérante fut arrêté le 28 avril 1992. Le lendemain, il fut emmené à 
l'hôpital, où son décès fut constaté à son arrivée. Le fils du requérant fut informé 
que son père était décédé d'une crise cardiaque. Toutefois, le corps présentait des 
ecchymoses et d'autres marques. Une première autopsie ne réussit pas à 
déterminer la cause exacte du décès mais, selon un rapport établi à la suite d'une 
autre autopsie, rien ne démontrait que la mort ait résulté d'un traumatisme 
direct ; les lésions superficielles observées sur le corps pouvaient être attribuées à 
une bousculade lors de l'arrestation et aucune d'elles n'était en soi mortelle. Le 
rapport faisait également état d'éléments indiquant une pathologie cardiaque 
ancienne et concluait que le décès pouvait être dû à un arrêt cardiaque 
occasionné par le choc de l'incident. Le procureur, après avoir interrogé un 
certain nombre de témoins, dont les policiers impliqués dans l 'arrestation et la 
garde à vue, décida de classer l'affaire. Le recours de la requérante fut 
rejeté, mais l'affaire fut par la suite déférée à la Cour de cassation, qui annula la 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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décision de classement et renvoya l'affaire au procureur. Plusieurs policiers furent 
alors inculpés. Cependant, la cour d'assises les acquitta au bénéfice du doute, 
jugeant qu'il était impossible d'établir que les accusés avaient employé la force ou 
la violence ou proféré des menaces, et concluant que les blessures superficielles 
constatées pouvaient avoir été infligées lors de l 'arrestation. Les faits de la cause 
étant en litige entre les parties, la Commission européenne des Droits de l 'Homme 
mena une enquête. Une délégation de la Commission procéda à l'audition de 
plusieurs témoins et fit établir une expertise médicale. La Commission conclut 
qu'il n'avait pas été démontré que l'époux de la requérante avait été blessé lors 
de l 'arrestation ou qu'il avait présenté des symptômes de mauvaise santé. Elle 
conclut qu'il avait été interrogé pendant sa détention et soumis à la torture, ce 
qui avait provoqué un arrêt cardiaque. En 1996, la requérante fut convoquée par 
les autorités et questionnée à propos de sa requête à la Commission. Elle soutient 
avoir été aveuglée par un bandeau et physiquement agressée. 

1. Exception préliminaire du Gouvernement (non-épuisement des voies de 
recours internes) : a) L'obligation que les articles 2 et 13 de la Convention font 
peser sur les Etats de mener une enquête propre à conduire à l'identification et à 
la punition des responsables en cas d'agression mortelle pourrait être rendue 
illusoire si un requérant était censé avoir exercé une action de droit administratif 
ne pouvant déboucher que sur l'allocation d'une indemnité. En conséquence, la 
requérante n'avait pas l'obligation d'intenter une telle procédure. 

b) L'exception préliminaire, en tant qu'elle concerne les recours civils et pénaux 
invoqués par le Gouvernement, soulève des questions relatives à l'effectivité de 
l'enquête criminelle qui sont étroitement liées à celles que posent les griefs 
formulés par la requérante sur le terrain des articles 2, 3 et 13 de la Convention 
et est en conséquence jointe au fond. 

2. Article 2 : a) Lorsqu'un individu est placé en garde à vue alors qu'il se trouve en 
bonne santé et que l'on constate qu'il est blessé au moment de sa libération, il 
incombe à l'Etat de fournir une explication plausible sur l'origine des blessures. 
Cette obligation s'impose d'autant plus lorsque l'individu en question meurt. En 
l'espèce, l'époux de la requérante a été placé en garde à vue alors qu'il se trouvait 
apparemment en bonne santé et qu'il ne présentait ni blessure ni pathologie active 
antérieure. Aucune explication plausible n'a été donnée pour les ecchymoses et 
marques présentes sur le corps. Partant , le Gouvernement n'a pas avancé 
d'explication pour ce décès en garde à vue, et la responsabilité de l'Etat 
défendeur est donc engagée. 

Conclusion : violation (seize voix contre une). 

b) L'examen d'autopsie revêlait une importance décisive en l'espèce, et les 
difficultés rencontrées pour établir les faits proviennent pour une large part de 
diverses lacunes de l'examen médical post mortem, qui ont empêché toute analyse 
précise de la datation et de l'origine des marques présentes sur le corps. De plus, le 
manque de preuves médicales démontrant la véracité des allégations formulées 
par la requérante a fonde la décision initiale de classement et la décision 
d'acquitter les policiers, et les lacunes de l 'examen d'autopsie ont radicalement 
voué à l'échec tout effort visant à déterminer la responsabilité des policiers dans 
le décès. L'acte d'accusation citait indifféremment les noms de tous les policiers, 
sans que l'on ait cherché à identifier plus précisément les responsables. Dans ces 
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conditions, un recours présenté à la Cour de cassation n'avait aucune chance 
effective de préciser ou de compléter les éléments de preuve disponibles, de sorte 
qu'il est impossible de conclure que le recours dont disposait en théorie la 
requérante aurait été de nature à modifier de façon notable le cours de l 'enquête. 
Il convient donc de considérer que la requérante a satisfait à l'exigence d'épuiser 
les recours pertinents en matière pénale. Les autorités n'ont pas mené d'enquête 
effective, ce qui rend les recours civils eux aussi inopérants. 
Conclusion : violation (unanimité). 

3. Article 3 : les blessures infligées à l'époux de la requérante sont imputables à 
une forme de mauvais traitement dont les autorités sont responsables. Eu égard à 
la nature et à la gravité des mauvais trai tements et aux fortes présomptions qu'ils 
ont été infligés lors d'interrogatoires, ils ont entraîné de fort graves et cruelles 
souffrances pouvant être qualifiées de tortures. Il n'y a pas lieu d'examiner 
séparément sous l'angle de cette disposition les allégations relatives aux lacunes 
de l 'enquête. 

Conclusion : violation (unanimité). 
4. Article 13 : pour les raisons exposées relativement aux griefs tirés de l'article 2, 
l'on ne peut considérer que des investigations effectives aient été menées 
conformément à l'article 13, dont les exigences peuvent être plus amples que 
l'obligation d'enquêter imposée par l'article 2. Dès lors, la requérante a été 
privée d'un recours effectif et n'a donc pas eu accès à d'autres recours 
théoriquement disponibles. 

Conclusion : violation (seize voix contre une). 
5. Articles 2, 3 et 13: la Cour ne juge pas nécessaire de déterminer si les 
manquements identifiés en l'espèce relèvent d'une pratique adoptée par les 
autorités. 

6. Ancien article 25 : il ne prête pas à controverse que la requérante a été 
interrogée sur sa requête ; de plus, le Gouvernement n'a pas contesté qu'elle 
avait eu les yeux bandés, traitement qui n'a pas manqué d'accroître sa 
vulnérabilité, provoquant en elle angoisse et détresse, et s'analyse dans les 
circonstances de la cause en un traitement oppressif. Par ailleurs, aucune raison 
plausible ne permet d'expliquer pourquoi la requérante a été interrogée et elle 
doit s'être sentie intimidée par ces contacts avec les autorités. Il y a donc eu une 
ingérence de mauvais aloi dans son recours. 

Conclusion : non-respect des obligations (unanimité). 
Article 41 : la Cour alloue à l'intéressée une indemnité au titre du dommage 
matériel, à savoir la perte du soutien financier de son époux. Elle accorde 
également une somme destinée à réparer le dommage moral subi par la 
requérante et par son époux. Enfin, elle octroie à la requérante une indemnité 
pour frais et dépens. 
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En l'affaire Salman c. Turquie, 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , cons t i t uée c o n f o r m é m e n t 

à l 'ar t ic le 27 de la Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e e t 

des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) , tel le q u ' a m e n d é e p a r l e 

Protocole n" 1 1 ' , et aux c lauses p e r t i n e n t e s de son r è g l e m e n t 2 , en u n e 

G r a n d e C h a m b r e composée des j u g e s d o n t le n o m suit : 

M M . L. WILDHABER, président, 

J . -P . COSTA, 

A. PASTOR RIDRUEJO, 

L. FERRARI BRAVO, 

G. BONELLO, 

J . MAKARCZYK, 

P. KORIS, 

M""' F . TULKENS, 

M M . V . BUTKEVYCH, 

J . CASADEVALL, 

M M C S N . VAJIC, 

H .S . GREVE, 

M M . A.B. BAKA, 

R . MARUSTE, 

M""' S. BOTOUCHAROVA, 

M M . M . UGREKHELIDZE, 

F . GÖLCÜKLÜ Juge ad hoc, 

ainsi q u e de M . M . DE SALVIA, greffier, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 2 février et 

31 m a i 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à i a Cour , tel le q u ' é t a b l i e en ve r tu de l 'ancien 

ar t ic le 19 de la C o n v e n t i o n ' , p a r la C o m m i s s i o n e u r o p é e n n e des Dro i t s de 

l ' H o m m e («la C o m m i s s i o n » ) le 7 j u i n 1999, d a n s le déla i de trois mois 

q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la Conven t ion . A son 

or ig ine se t rouve u n e r e q u ê t e (n° 21986/93) d i r igée c o n t r e la Répub l ique 

de T u r q u i e et d o n t u n e r e s so r t i s san te de cet E t a t , M M E Behiye S a l m a n , 

avai t saisi la C o m m i s s i o n le 20 ma i 1993 en ve r tu de l ' anc ien ar t ic le 25 . 

Notes du greffe 
1-2. Le Protocole n° 11 et le règlement sont entrés en vigueur le Ie' novembre 1998. 
3. Depuis l'entrée en vigueur du Protocole n" I I , qui a amendé cette disposition, la Cour 
fonctionne de manière permanente. 
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La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens ar t ic les 44 et 48 de la 

C o n v e n t i o n ainsi q u ' à l ' a r t ic le 32 § 2 de l 'ancien r è g l e m e n t A 1 . Elle a p o u r 

objet d ' ob t en i r une décis ion sur le point de savoir si les faits de la cause 

révè len t un m a n q u e m e n t de l 'Eta t d é f e n d e u r aux exigences des a r t i c les 2, 

3, 13 et 18 ainsi que de l 'ancien a r t ic le 25 de la Conven t i on . 

2. C o n f o r m é m e n t à l 'ar t icle 5 § 4 du Protocole n" 11, lu en combina i son 

avec les a r t ic les 100 § 1 et 24 § 6 du r è g l e m e n t , u n collège de la G r a n d e 

C h a m b r e a déc idé , le 20 s e p t e m b r e 1999, que l 'affaire sera i t e x a m i n é e pa r 

la G r a n d e C h a m b r e d e la C o u r . Celle-ci c o m p r e n a i t de plein droi t 

M. R. T ü r m e n , j u g e élu au t i t r e de la T u r q u i e (ar t ic les 27 § 2 de la 

C o n v e n t i o n et 24 § 4 d u r è g l e m e n t ) , M. L. W i l d h a b e r , p r é s i d e n t de la 

C o u r , M" , r E. P a l m , v ice -prés iden te de la C o u r , ainsi q u e M. J.-P. C o s t a et 

M. M. F ischbach , v ice-prés idents de sect ion (ar t ic les 27 § 3 de la 

C o n v e n t i o n et 24 §§ 3 et 5 a) du r è g l e m e n t ) . O n t en o u t r e é t é dés ignés 

pour c o m p l é t e r la G r a n d e C h a m b r e : M. A. Pas to r Ridrue jo , 

M. G. Bonel lo , M. J. Makarczyk , M. P. Kür i s , M""' F. T u l k e n s , 

M m c V. S t r âzn ickâ , M. V. Butkevych, M. J. Casadeva l l , M""' H .S . Greve , 

M. A.B. Baka , M. R. M a r u s t c et M""' S. Bo toucha rova (ar t ic les 24 § 3 et 

100 § 4 du r è g l e m e n t ) . 

U l t é r i e u r e m e n t , M. T ü r m e n , qui avai t pa r t i c ipé à l ' e x a m e n de l 'affaire 

pa r la C o m m i s s i o n , s'est d é p o r t é de la G r a n d e C h a m b r e (ar t ic le 28 

du r è g l e m e n t ) . En conséquence , le g o u v e r n e m e n t t u r c («le 

G o u v e r n e m e n t » ) a dés igné le 22 oc tobre 1999 M. F. Gölcüklü pour s iéger 

en qua l i t é de j u g e ad hoc (ar t ic les 27 § 2 de la Conven t i on et 29 § 1 du 

r è g l e m e n t ) . Pa r la su i t e , M m c N . Vajic et M. M. U g r e k h e l i d z e , j u g e s 

s u p p l é a n t s , ont r e m p l a c é M. Fischbach et M m r S t r âzn i ckâ , e m p ê c h é s 

(ar t ic le 24 § 5 b) du r è g l e m e n t ) . 

3. Le greffier a reçu les m é m o i r e s de la r e q u é r a n t e et du 

G o u v e r n e m e n t le 2 d é c e m b r e 1999 et le 4 j a n v i e r 2000 r e s p e c t i v e m e n t . 

4. U n e a u d i e n c e s 'est d é r o u l é e en publ ic le 2 février 2000, au Pa la i s des 

Dro i t s de l ' H o m m e , à S t r a s b o u r g . 

O n t c o m p a r u : 

pour le Gouvernement 

M . M . ÖZMEN, agent, 

M""' Y. KAYAALP, 

M . O . ZEYREK, 

M ™ M . GÜLSEN, 

M . H . ÇETINKAYA, conseillers ; 

1. Note du greffe : le règlement A s'est appliqué à toutes les affaires déférées à la Cour avant le 
1" octobre 1994 (entrée en vigueur du Protocole n° 9) puis, entre cette date et le 31 octobre 
1998, aux seules affaires concernant les Etats non liés par ledit Protocole. 
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- pour la requérante 

M m " A. REIDY, conseil, 

F. HAMPSON, 

M. O . BAYDEMIR, 

M""' R. YALÇINDAG, 

M. M. KILAVUZ, conseillers. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M m i Re idy et M. O z m e n . 

5. Le 31 ma i 2000, M m c P a l m , e m p ê c h é e , a é té r e m p l a c é e par 

M. L . F e r r a r i Bravo (ar t ic les 24 § 5 b) et 28 du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

6. Les faits de la cause , n o t a m m e n t en ce qu i conce rne les é v é n e m e n t s 

su rvenus les 28 et 29 avril 1992, c 'es t -à-di re les c i r cons tances de la ga rde à 

vue et du décès de l ' époux de la r e q u é r a n t e , Agit S a l m a n , é t a i e n t en litige 

e n t r e les pa r t i e s . C 'es t p o u r q u o i la C o m m i s s i o n , c o n f o r m é m e n t à l ' anc ien 

ar t ic le 28 § 1 a) de la Conven t ion , a m e n é une e n q u ê t e avec l ' a ss i s tance de 

celles-ci. 

La C o m m i s s i o n a p rocédé à l ' aud i t ion de t é m o i n s du 1 e r au 3 ju i l l e t 1996 

à A n k a r a et les 4 d é c e m b r e 1996 et 4 ju i l le t 1997 à S t r a s b o u r g . Les 

t é m o i n s e n t e n d u s c o m p r e n a i e n t la r e q u é r a n t e ; son fils, M e h m e t 

S a l m a n ; son beau- f rè re , I b r a h i m S a l m a n ; les policiers A h m e t D inge r et 

§evki Ta§çi, qu i on t a r r ê t é Agit S a l m a n ; les policiers c h a r g é s des g a r d e s 

à vue , O r n e r încey i lmaz , Servet Ozy i lmaz et A h m e t Bal, qui é t a i en t de 

p e r m a n e n c e p e n d a n t la d é t e n t i o n d 'Agit S a l m a n ; les m e m b r e s d e la 

b r i gade des i n t e r r o g a t o i r e s , î b r a h i m Yesjl, Eroi Çe leb i et M u s t a f a 

K a y m a , qui on t e m m e n é Agit S a l m a n à l ' hôp i t a l ; Tevfik Aydin, le 

p r o c u r e u r d 'Adana qu i a ass is té à l ' au tops ie ; le d o c t e u r Ali Tans i , 

m é d e c i n à l 'hôpi ta l publ ic d 'Adana , qu i a cons t a t é le décès d'Agit 

S a l m a n ; le d o c t e u r Fa t ih §en , qu i a p rocédé à l ' a u t o p s i e ; le d o c t e u r 

D e r e k P o u n d e r , p rofesseur à l 'un ivers i té d ' A b e r d e e n , expe r t en médec ine 

légale appe lé pa r la r e q u é r a n t e ; et le d o c t e u r Bilge Ki rang i l , m e m b r e de 

l ' Ins t i tu t de m é d e c i n e légale d ' I s t anbu l , qu i a cont rô lé l ' au tops ie à 

laquel le avait p rocédé le d o c t e u r Fa t i h §en . 

La C o m m i s s i o n a é g a l e m e n t d e m a n d é au p ro fesseur C o r d n e r , 

p rofesseur de m é d e c i n e légale à l 'un ivers i té de M o n a s h , à Vic tor ia 

(Aus t ra l i e ) , et d i r e c t e u r de l ' Ins t i tu t de m é d e c i n e légale de Vic to r ia , de lui 

s o u m e t t r e u n e expe r t i s e sur les q u e s t i o n s méd ica le s soulevées p a r l 'affaire. 

7. Les c o n s t a t a t i o n s de la C o m m i s s i o n , auxque l l e s souscri t la 

r e q u é r a n t e , sont exposées d a n s son r a p p o r t du 1" m a r s 1999 et r é s u m é e s 
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ci-dessous (pa r t i e A) . Les observa t ions du G o u v e r n e m e n t c o n c e r n a n t les 

faits et les exper t i ses médica les sont é g a l e m e n t r é s u m é e s ci-dessous 

(par t i es B et C ) . 

A. Les constatations de la Commission 

8. Agit S a l m a n , l 'époux de la r e q u é r a n t e , é ta i t chauf feur de taxi à 

A d a n a . A l ' époque des faits d e la cause , il é ta i t âgé de q u a r a n t e - c i n q ans . 

Il n 'ava i t a u c u n a n t é c é d e n t de ma lad i e ou de p r o b l è m e s c a r d i a q u e s . 

9. Le 26 février 1992, Agit S a l m a n fut p lacé en g a r d e à vue p a r des 

policiers de la sect ion a n t i - t e r r o r i s m e de la d i rec t ion de la s û r e t é 

d 'Adana . I b r a h i m Ye§il é ta i t le policier c h a r g é de l ' i n t e r roger . Agit 

S a l m a n fut r emis en l iber té le 27 février 1992 à 17 h 30. Il déc l a r a à la 

r e q u é r a n t e et à l eur fils M e h m e t avoir é té b a t t u et i m m e r g é d a n s de 

l 'eau froide p e n d a n t la nu i t où il avait é t é d é t e n u . Il r e s t a d e u x j o u r s sans 

t ravai l le r pa rce qu ' i l avai t pr is froid. 

10. Au cours d ' u n e o p é r a t i o n v isant à a r r ê t e r p lus ieurs p e r s o n n e s 

soupçonnées d ' ê t r e imp l iquées d a n s les act ivi tés du P K K (Par t i des 

t r ava i l l eu rs du K u r d i s t a n ) , des policiers se r e n d i r e n t au domici le de la 

r e q u é r a n t e t r è s tôt le m a t i n du 28 avril 1992, à la r e che rche d 'Agit S a l m a n . 

Celui-ci é ta i t r e c h e r c h é p o u r c e r t a i n e s ac t iv i tés , n o t a m m e n t pour avoir 

ass is té à la fête de Newroz (le nouvel an ku rde ) le 23 m a r s 1992 et pour 

avoir pa r t i c ipé à l ' a l l umage d ' un incendie et à u n e a t t a q u e con t r e les forces 

de l ' o rd re , au cours de laque l le u n e p e r s o n n e avai t é té t u é e et q u a t r e a u t r e s 

b lessées . Toute fo i s , l ' i n té ressé é ta i t p a r t i t r ava i l l e r avec son tax i . 

11. Les policiers t r o u v è r e n t Agit S a l m a n vers u n e h e u r e le 28 avril 1992, 

à u n e s t a t i on de taxi à Yesjlova. Il fut a p p r é h e n d é p a r le c o m m i s s a i r e 

adjoint A h m e t Dinçe r et les policiers §evki Ta§çi et Ali § a n . Le procès-

verba l d ' a r r e s t a t i o n é tabl i pa r les policiers ne fait m e n t i o n d ' a u c u n e l u t t e 

ou nécess i té de r ecour i r à la force p o u r faire m o n t e r Agit S a l m a n d a n s la 

vo i tu re de police. Il y eu t pa r la sui te des incohé rences e n t r e leurs 

dépos i t ions écr i tes recuei l l ies p a r le p r o c u r e u r le 22 m a i 1992, d a n s 

lesquel les ils e x p l i q u è r e n t qu ' i l avai t pu y avoir u n e c e r t a i n e bouscu lade , 

e t l eurs déc l a r a t i ons à la C o m m i s s i o n . D a n s leurs dépos i t ions ora les 

devan t les dé l égués de la C o m m i s s i o n , A h m e t Dinçe r et §evki Ta§çi 

a f f i rmèren t qu ' i l s ava ien t dû condu i r e Agit S a l m a n à la vo i tu re en le 

p r e n a n t p a r les b r a s , ma i s sans qu ' i l fût nécessa i re de r ecour i r à la force 

et sans q u e l ' i n t é ressé ne se vît infliger ni coups ni b lessures à ce t t e 

occasion. Les chauf feurs de taxi à la s t a t i on d é c l a r è r e n t à M e h m e t 

S a l m a n q u e son pè r e n 'ava i t opposé a u c u n e rés i s t ance lors de son 

a r r e s t a t i o n , et deux chauffeurs de taxi que le p r o c u r e u r invi ta à faire u n e 

dépos i t ion n ' ava ien t pas e n t e n d u di re non plus qu 'Agi t S a l m a n eû t rés is té 

à l ' a r r e s t a t ion . 



ARRÊT SALMAN c. TURQUIE 435 

12. Agit S a l m a n ne fut pas e x a m i n é pa r un m é d e c i n avan t d ' ê t r e mis 

dans une cellule d a n s la zone de g a r d e à vue . P o u r la C o m m i s s i o n , il n ' a 

pas é té é tab l i qu ' i l eû t subi des d o m m a g e s corpore ls lors d e l ' a r r e s t a t i on 

ou m o n t r é des s ignes de mauva i se s a n t é ou d e difficultés r e sp i r a to i r e s . 

13. Le policier de p e r m a n e n c e , O r n e r I n c e y d m a z , e n r e g i s t r a l ' a r r ivée 

d 'Agit S a l m a n d a n s la zone de g a r d e à vue à 3 h e u r e s le 28 avril 1992. 

A u c u n e m e n t i o n sur le r eg i s t r e ni a u c u n é l é m e n t de p r e u v e n ' exp l ique 

l ' in terval le de t e m p s e n t r e l ' a r r e s t a t ion , qu i eu t lieu à 1 h 30 selon le 

procès-verbal des policiers conce rnés , et l ' e n r e g i s t r e m e n t de l 'a r r ivée 

d 'Agit S a l m a n d a n s la zone de g a r d e à vue à 3 h e u r e s . 

14. Le c o m m i s s a i r e adjoint I b r a h i m Ye§il é ta i t le chef de la b r igade des 

i n t e r r o g a t o i r e s c h a r g é e du doss ier d 'Agit S a l m a n . Celle-ci c o m p r e n a i t les 

policiers Erol Çe leb i , M u s t a f a K a y m a et H a s a n Ar inç . 

15. O n sait q u e d e u x a u t r e s suspec ts furen t a r r ê t é s d a n s le cad re de la 

m ê m e o p é r a t i o n : Behye t t i n El, placé en d é t e n t i o n le 25 avril 1992, e t 

F e r h a n T a r l a k , inca rcé ré é g a l e m e n t le 28 avril 1992. U n t ro i s i ème 

suspect , A h m e t C e r g i n , fut é g a l e m e n t d é t e n u d a n s la zone de g a r d e à 

vue p o u r les infract ions qui fa isa ient l 'objet de l ' e n q u ê t e . I b r a h i m Yesjl 

recuei l l i t la dépos i t ion de B e h y e t t i n El et d ' A h m e t G e r g i n le 29 avril 

1992. B e h y e t t i n El déc l a r a qu ' i l avai t é té i n t e r rogé avan t l ' a r r ivée de 

F e r h a n T a r l a k , c 'es t -à-dire au plus t a r d le 28 avril 1992. 

16. Les allées et venues des d é t e n u s n ' é t a i e n t cons ignées d a n s a u c u n 

d o c u m e n t i n d i q u a n t , p a r e x e m p l e , l ' heu re des i n t e r r o g a t o i r e s . Les 

policiers imp l iqués d a n s les é v é n e m e n t s en cause n i è r e n t d a n s l eu r s 

dépos i t ions , recuei l l ies p a r le p r o c u r e u r e n t r e le 18 et le 25 m a i 1992, 

qu 'Agi t S a l m a n eû t é té i n t e r rogé p e n d a n t sa d é t e n t i o n , n o t a m m e n t en 

exp l iquan t q u ' a u c u n i n t e r r o g a t o i r e n 'ava i t lieu avant la fin de 

l ' opéra t ion . I b r a h i m Yesjl, M u s t a f a K a y m a et H a s a n Ar inç d é c l a r è r e n t 

o r a l e m e n t la m ê m e chose devan t les dé l égués de la C o m m i s s i o n . Celle-ci 

a e s t imé que l ' a f f i rmat ion qu 'Agi t S a l m a n n 'ava i t pas é té i n t e r r o g é 

p e n d a n t les v i n g t - q u a t r e h e u r e s su ivant son a r r e s t a t i o n n ' é t a i t ni 

p laus ib le ni c o h é r e n t e et m a n q u a i t de crédibi l i té (voir l 'analyse des 

p reuves p a r la C o m m i s s i o n , r a p p o r t de la C o m m i s s i o n du 1" m a r s 1999, 

§§ 271-278) . C o m p t e t e n u é g a l e m e n t des a u t r e s é l é m e n t s de p reuve , elle a 

conclu qu 'Agi t S a l m a n avai t é té q u e s t i o n n é p a r la b r igade des 

i n t e r r o g a t o i r e s p e n d a n t sa pér iode de d é t e n t i o n . 

17. D a n s les p r e m i è r e s h e u r e s du 29 avril 1992, I b r a h i m Ye§il, 

M u s t a f a K a y m a , H a s a n Ar inç et Erol Çelebi e m m e n è r e n t Agit S a l m a n 

à l 'hôpi ta l publ ic d ' A d a n a . Le d o c t e u r Ali Tans i l ' examina 

i m m é d i a t e m e n t . Le c œ u r , la r e sp i r a t i on et les a u t r e s fonct ions vi tales 

s ' é t a ien t a r r ê t é s , le visage et les orei l les c o m m e n ç a i e n t à se cyanoser et 

les pupi l les é t a i en t d i l a t ées . Le m é d e c i n déc l a r a qu 'Agi t S a l m a n é ta i t 

m o r t lorsqu ' i l a r r iva à l 'hôpi ta l et conclut q u e le décès avait eu lieu 

qu inze à vingt m i n u t e s a u p a r a v a n t . 
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18. U n e déc la ra t ion s ignée pa r les policiers qui ont dit avoir e m m e n é 

Agit S a l m a n à l 'hôpi ta l à 2 h e u r e s le 29 avril 1992 ind iqua i t qu ' à 1 h 15 

le policier c h a r g é des g a r d e s à vue les avai t in formés qu 'Agi t S a l m a n se 

sen ta i t m a l . Le suspect l eur avait dit qu ' i l avai t des p r o b l è m e s c a r d i a q u e s 

et ils l ' avaient condui t i m m é d i a t e m e n t au service des u r g e n c e s de l 'hôpi ta l 

publ ic . 

19. Le 29 avril 1992, le d o c t e u r F a t i h §en , m é d e c i n légis te à A d a n a , 

e x a m i n a le corps en p r é s e n c e du p r o c u r e u r . D ' a p r è s le procès-verba l de 

cet e x a m e n , il y avait deux é g r a t i g n u r e s séchées de 1 c m su r 3 cm sur la 

face a n t é r i e u r e de la rég ion axi l la i re d ro i t e , une é g r a t i g n u r e r é c e n t e de 

1 cm sur 1 cm sur le devan t de la cheville g a u c h e et u n e a n c i e n n e 

ecchymose d 'or ig ine t r a u m a t i q u e m e s u r a n t 5 cm sur 10 cm su r la 

po i t r ine . Le corps ne p r é s e n t a i t a u c u n e b lessure causée pa r un 

i n s t r u m e n t po in tu ou u n e a r m e à feu. Le m é d e c i n légiste conclut q u ' u n e 

au tops i e é t a i t nécessa i re pour é tab l i r la cause du décès . Les d o c u m e n t s 

i n d i q u e n t q u e l ' au tops ie fut p r a t i q u é e le m ê m e j o u r . Des échan t i l lons de 

c e r t a i n s o r g a n e s furent envoyés p o u r ana lyse . 

20. Le 29 avril 1992 vers 13 h e u r e s , la police e m m e n a M e h m e t S a l m a n 

à la d i rec t ion de la s û r e t é , où le p r o c u r e u r l ' in forma q u e son pè re é ta i t 

décédé d ' une crise c a r d i a q u e . I b r a h i m S a l m a n se rend i t au service de 

m é d e c i n e légale le 30 avril 1992 pour ident i f ier le corps , qu i fut r e m i s à 

la famil le . Celle-ci o rgan i s a l ' e n t e r r e m e n t la veille du 1" m a i et lava le 

corps au c i m e t i è r e , i b r a h i m S a l m a n r e m a r q u a des ecchymoses e t des 

m a r q u e s visibles sur les aissel les . Le dos po r t a i t é g a l e m e n t des m a r q u e s 

en forme de t rous . Il y avai t auss i des m a r q u e s sur un pied, qu i é ta i t 

tuméf ié . Q u a t r e p h o t o g r a p h i e s en cou leu r du corps furent pr i ses p o u r le 

c o m p t e de la famil le . 

2 1 . Le 21 m a i 1992, le d o c t e u r Fa t i h §en rendi t le r a p p o r t d ' au tops i e . Il 

r e p r e n a i t les c o n s t a t a t i o n s phys iques du procès-verbal d ' e x a m e n , 

déc r ivan t c e t t e fois l ' ecchymose sur la po i t r ine c o m m e é t a n t de cou leur 

v io le t te . L ' e x a m e n i n t e r n e révélai t q u e les p o u m o n s pesa i en t 300 g 

c h a c u n et p r é s e n t a i e n t des œ d è m e s , et q u e le c œ u r , d 'un poids de 550 g, 

avai t un vo lume s u p é r i e u r à la m o y e n n e . Le ce rveau é ta i t é g a l e m e n t 

œ d é m a t e u x . O n re levai t u n e a r t é r iosc lé rose d a n s q u e l q u e s va i sseaux et 

la couche p a r i é t a l e é t a i t f o r t e m e n t collée au c œ u r . O n observai t d a n s les 

t issus m o u s ad jacen t s au s t e r n u m , qu i é ta i t f r ac tu ré , u n e h é m o r r a g i e 

r é c e n t e pouvan t avoir é t é causée pa r u n e t en t a t i ve de r é a n i m a t i o n . 

Le m é d e c i n renvoyai t é g a l e m e n t au r a p p o r t h i s t opa tho log ique du 

18 m a i 1992, qui cons t a t a i t des s ignes de b ronch i t e c h r o n i q u e d a n s les 

p o u m o n s , des lésions a r t é r i o s c l é r e u s e s o b s t r u a n t les a r t è r e s co rona i r e s , 

et u n e pé r i ca rd i t e c h r o n i q u e const r ic t ive , une myoca rd i t e c h r o n i q u e , u n e 

hyperp las ie du myoca rde et u n e h y p e r t r o p h i e du cœur . Le r a p p o r t 

toxicologique du 14 ma i 1992 n ' i nd iqua i t r ien d ' a n o r m a l . Le r a p p o r t 

d ' au tops i e concluai t q u e la cause réel le du décès ne pouvai t pas ê t r e 
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é tab l ie et conseil lai t de t r a n s m e t t r e le dossier à l ' Ins t i tu t de médec ine 

légale d ' I s t anbu l . 

22. Le 22 m a i 1992, les p h o t o g r a p h i e s pr ises pa r la famil le furent 

r emises au p r o c u r e u r . 

23 . Le 18 m a i 1992, le p r o c u r e u r recuei l l i t les dépos i t ions des m e m b r e s 

de la b r igade des i n t e r r o g a t o i r e s ( I b r a h i m Ye§il, H a s a n Ar inç , Mus t a f a 

K a y m a et Erol Çe leb i ) . Le 22 ma i 1992, il e n t e n d i t é g a l e m e n t les policiers 

qu i ava ien t p rocédé à l ' a r r e s t a t i on , A h m e t Dinçe r , Ali § a n et § e v k i T a § ç t , e t 

les policiers c h a r g é s des g a r d e s à vue , A h m e t Bal, Servet Ozy i lmaz et 

O r n e r î n c e y d m a z . Le p r o c u r e u r recueil l i t aussi les dépos i t ions de 

B e h y e t t i n El et F e r h a n T a r l a k le 8 ma i 1992, de la r e q u é r a n t e le 

26 m a i 1992, de Te rn i r S a l m a n (le pè r e d 'Agit S a l m a n ) le 29 m a i 1992, de 

d e u x chauffeurs de taxi , H a s a n Ç e t i n et A b d u r r a h m a n Bozkur t , le 29 et le 

3 0 j u i n 1992 r e s p e c t i v e m e n t et du d o c t e u r Ali T a n s i le 3 0 j u i n 1992. 

24. Le 15 ju i l le t 1992, l ' Ins t i tu t de m é d e c i n e légale d ' I s t anbu l émi t son 

avis, s igné pa r sept m e m b r e s de la p r e m i è r e commiss ion de spécia l is tes , 

don t le d o c t e u r Bilge Karangil . D a n s ce r a p p o r t , il é t a i t r appe l é qu 'Agi t 

S a l m a n avait é té poussé et bousculé lors de son a r r e s t a t i o n , qu ' i l avait 

é té pr is de mala i se avan t son i n t e r r o g a t o i r e ou, c o m m e on l ' a l léguai t , 

qu ' i l é ta i t décédé p e n d a n t l ' i n t e r roga to i r e . Le r a p p o r t dédu i sa i t des 

déc l a r a t i ons des t é m o i n s q u e l ' in té ressé é t a i t r e s t é d a n s sa cellule 

j u s q u ' à ce qu ' i l se p la ignî t de p r o b l è m e s c a r d i a q u e s , et qu ' i l avai t alors 

é té i m m é d i a t e m e n t e m m e n é à l 'hôpi ta l . 

Le r a p p o r t r e p r e n a i t les c o n s t a t a t i o n s des e x a m e n s i n t e r n e s et 

e x t e r n e s condu i t s p e n d a n t l ' au tops ie . E n conclus ion, il i nd iqua i t q u e mis 

à p a r t de pe t i t e s lésions r écen t e s d 'o r ig ine t r a u m a t i q u e à la cheville et 

l ' anc ienne ecchymose de cou leur v io le t te sur la po i t r ine , a u c u n e a u t r e 

lésion t r a u m a t i q u e n 'ava i t é té c o n s t a t é e . L ' h é m o r r a g i e r é c e n t e a u t o u r 

du s t e r n u m pouvai t ê t r e a t t r i b u é e à une t e n t a t i v e de r é a n i m a t i o n . Rien 

ne po r t a i t à cro i re q u e le décès r é s u l t a i t d ' un t r a u m a t i s m e di rec t . Les 

t r a u m a t i s m e s superficiels observés sur le corps pouva ien t ê t r e i m p u t é s à 

la r és i s t ance et à la lu t t e de l ' in té ressé lo r squ 'on l 'avait a r r ê t é ou lorsqu 'on 

l 'avait forcé à m o n t e r d a n s la vo i tu re de po l ice ; ils pouva ien t é g a l e m e n t 

avoir é té infligés d i r e c t e m e n t . A u c u n de ces t r a u m a t i s m e s n ' é t a i t lé ta l en 

soi. C e r t a i n s é l é m e n t s , tels q u e la re la t ive h y p e r t r o p h i e du c œ u r , les 

lésions sc lé reuses p r é s e n t e s d a n s les a r t è r e s corona i res et les signes 

d ' une a n c i e n n e m a l a d i e infect ieuse cons t a t é s sur la m e m b r a n e et les 

musc les du cœur , révé la ien t u n e pa tho log ie c a r d i a q u e a n c i e n n e . Le 

r appor t concluai t que b ien q u e le défunt eû t m e n é u n e vie pe r sonne l l e et 

profess ionnel le active avan t son a r r e s t a t i o n , son décès d a n s les vingt-

q u a t r e h e u r e s ap rè s ce t t e a r r e s t a t i o n pouvai t avoir é té causé p a r un 

a r r ê t c a r d i a q u e dû à des a l t é r a t i o n s du sys tème n e u r o s y m p a t h i q u e 

occas ionnées pa r le choc de l ' inc ident , comb iné à la m a l a d i e ca rd i aque 

p r é s e n t e a n t é r i e u r e m e n t chez la v ic t ime . 
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25. Le 19 oc tobre 1992, le p r o c u r e u r d ' A d a n a déc ida de classer 

l 'affaire. Il d é c l a r a q u e le 29 avril 1992, vers 1 h 15, Agit S a l m a n 

avait in fo rmé les policiers qu ' i l avai t des p r o b l è m e s c a r d i a q u e s et 

qu ' i l avai t é t é e m m e n é à l 'hôpi ta l publ ic d ' A d a n a où il é t a i t décédé . 

Selon le r appor t médico léga l , Agi t S a l m a n p r é s e n t a i t u n e pa tho log ie 

c a r d i a q u e a n c i e n n e , des lésions superf iciel les pouva ien t s ' ê t re 

p rodu i t e s lors de son a r r e s t a t i o n et son décès r é su l t a i t d ' une crise 

c a r d i a q u e occas ionnée pa r la conjonct ion du choc de l ' incident et de 

son p r o b l è m e c a r d i a q u e . A u c u n é l é m e n t ne jus t i f ia i t d ' e n g a g e r des 

pour su i t e s . 

26. Le 13 n o v e m b r e 1992, la r e q u é r a n t e fo rma u n r ecour s con t r e la 

décision de c l a s s e m e n t , p r é t e n d a n t qu 'Agi t S a l m a n avai t é té i n t e r r o g é et 

é ta i t m o r t sous la t o r t u r e . 

27. Le 25 novembre 1992, le p rés iden t de la cour d 'assises de T a r s u s 

d é b o u t a la r e q u é r a n t e . 

28. Le 22 d é c e m b r e 1992, le m i n i s t r e de la J u s t i c e dé fé ra l 'affaire à la 

C o u r de cassa t ion en ve r tu de l 'ar t icle 343 du code de p r o c é d u r e p é n a l e . Le 

16 février 1994, la C o u r de cassa t ion a n n u l a la décis ion de c l a s s e m e n t et 

renvoya l 'affaire au p r o c u r e u r d ' A d a n a pour qu ' i l d r e s sâ t u n ac te 

d ' accusa t ion . 

29. P a r u n ac te du 2 m a i 1994, dix policiers (Orne r Inceyi lmaz , A h m e t 

Dinçer , Ali § a n , §evki Ta§çi, Servet Ozyi lmaz , A h m e t Bal , M u s t a f a 

K a y m a , Erol Çe leb i , I b r a h i m Yesjl et H a s a n Arinç) furent inculpés 

d 'homic ide d a n s l 'affaire n" 1994/135. La cour d 'ass ises d ' A d a n a t int 

des aud iences n o t a m m e n t les 27 j u i n , 26 s e p t e m b r e , 31 oc tobre et 

1" d é c e m b r e 1994. Les accusés p l a idè r en t non coupab les . Six des dix 

policiers ( A h m e t Dinçe r , §evki Tagçt, M u s t a f a K a y m a , Erol Çe leb i , 

I b r a h i m Yesjl et H a s a n Arinç) f irent des dépos i t ions o ra les d a n s 

lesquel les ils m a i n t i n r e n t leurs déc l a r a t i ons écr i tes et n i è r en t avoir 

infligé des mauva i s t r a i t e m e n t s à Agit S a l m a n . La cour e n t e n d i t 

é g a l e m e n t Tern i r S a l m a n , le p è r e d 'Agit S a l m a n , la r e q u é r a n t e et le 

d o c t e u r Ali T a n s i , le m é d e c i n de g a r d e au service des u r g e n c e s de 

l 'hôpi ta l publ ic d ' A d a n a . U n e déc l a r a t i on écr i te de Behye t t i n El fut 

recuei l l ie . 

30. D a n s son a r r ê t d u 26 d é c e m b r e 1994, la cour d 'ass ises d ' A d a n a 

j u g e a impossible d ' é t ab l i r q u e les accusés ava ien t employé la force ou la 

violence con t r e Agit S a l m a n , ou l 'avaient m e n a c é ou t o r t u r é afin d ' ob t en i r 

des aveux sous la c o n t r a i n t e . Les t r a u m a t i s m e s superf iciels relevés sur le 

corps pouva ien t avoir d ' a u t r e s causes , l iées pa r e x e m p l e à l ' a r r e s t a t i on de 

l ' in té ressé . Les r a p p o r t s méd ico l égaux i n d i q u a i e n t qu 'Agi t S a l m a n é ta i t 

décédé en ra ison de son é t a t c a r d i a q u e a n t é r i e u r associé à des 

t r a u m a t i s m e s superf iciels . Toutefo is , r ien ne prouva i t q u e ces 

t r a u m a t i s m e s eus sen t é t é le fait des accusés . La cour d 'assises a c q u i t t a 

ceux-ci au bénéfice du d o u t e . 
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3 1 . La r e q u é r a n t e , qu i avai t é té p a r t i e civile à la p r o c é d u r e , ne 

c o n t e s t a pas le verdic t d ' a c q u i t t e m e n t ; celui-ci passa en force de chose 

j u g é e le 3 j a n v i e r 1995. 

32. A la l umiè r e des p reuves écr i tes et o ra les , des p h o t o g r a p h i e s et des 

avis m é d i c a u x des p rofesseurs P o u n d e r et C o r d n e r , la C o m m i s s i o n e s t i m a 

q u e le décès d 'Agit S a l m a n avai t é té r ap ide , sans ê t r e p r é c é d é d 'une 

pé r iode d 'essouff lement p ro longée . La v ic t ime avait sur la cheville 

g a u c h e des m a r q u e s et des excor ia t ions p o u r lesquel les a u c u n e 

expl ica t ion n 'avai t é té d o n n é e ; on observa i t en o u t r e sur son pied gauche 

u n e ecchymose et u n e t uméfac t i on qu i ne pouva ien t avoir u n e cause 

acc iden te l l e , et qu i é t a i e n t compa t ib l e s avec l ' appl ica t ion de la falaka 

( p a r a g r a p h e 71 c i -dessous) . L 'ecchymose au mil ieu de la po i t r ine n 'avai t 

pas é t é d a t é e de façon précise pa r u n e ana lyse h i s t opa tho log ique et il 

n 'ava i t pas é té d é m o n t r é qu 'e l le pouvai t ê t r e dissociée de la f rac ture du 

s t e r n u m . Ces deux b le s su res , cons idérées e n s e m b l e , ne pouva ien t pas 

avoir é té causées p a r u n m a s s a g e c a r d i a q u e . La C o m m i s s i o n n ' accorda 

é g a l e m e n t a u c u n crédi t aux dépos i t ions ora les des policiers I b r a h i m 

Yesjl, M u s t a f a K a y m a et Erol Çe leb i , selon lesquel les un massage 

c a r d i a q u e avait é té p r a t i q u é , r e levan t que ce t t e a s se r t ion avai t é té 

proférée pour la p r e m i è r e fois d e v a n t les dé l égués de la Commis s ion 

en ju i l le t 1996, q u a t r e ans ap rè s les fai ts . La C o m m i s s i o n conclut qu 'Agi t 

S a l m a n avai t é té soumis à la t o r t u r e p e n d a n t son i n t e r r o g a t o i r e , ce qui 

avait p rovoqué u n a r r ê t c a r d i a q u e et donc e n t r a î n é le décès . 

33 . Le 24 j a n v i e r 1996, la r e q u é r a n t e fut convoquée à la sect ion an t i ­

t e r r o r i s m e de la d i rec t ion de la s û r e t é d ' A d a n a . Des pol iciers recuei l l i rent 

sa dépos i t ion , en bas de laque l le elle apposa l ' e m p r e i n t e de son pouce . Ce 

d o c u m e n t é ta i t in t i tu lé « d é c l a r a t i o n re la t ive à la d e m a n d e d 'ass i s tance 

p r é s e n t é e aux o r g a n e s e u r o p é e n s des Dro i t s de l ' H o m m e » et c o m m e n ç a i t 

ainsi : « Q u e s t i o n au t é m o i n : Avez-vous p r é s e n t é u n e r e q u ê t e à l 'Association 

e u r o p é e n n e des Dro i t s de l ' H o m m e ? Avez-vous d e m a n d é de l 'a ide ? Avez-

vous r empl i une formule de r e q u ê t e ? Q u i a t r a n s m i s vo t re r e q u ê t e ?» Ce 

d o c u m e n t visait à exp l ique r c o m m e n t elle en é ta i t v e n u e à p r é s e n t e r sa 

r e q u ê t e à la C o m m i s s i o n . L ' i n t é r e s sée conf i rma avoir r emp l i e l l e -même 

les d o c u m e n t s d ' a s s i s t ance jud ic i a i r e . D a n s sa dépos i t ion o ra l e , q u e la 

C o m m i s s i o n j u g e a c réd ib le et é tayée p a r des é l é m e n t s de p reuve , la 

r e q u é r a n t e p r é t e n d i t q u e , d a n s les locaux de la d i rec t ion , on lui avai t mis 

un b a n d e a u sur les yeux , on lui avait d o n n é des coups de pied et on l 'avait 

f rappée , et q u e les policiers lui ava ien t dit de laisser t o m b e r l 'affaire. 

34. La r e q u é r a n t e fut convoquée une d e u x i è m e fois. U n r a p p o r t du 

9 février 1996, signé p a r des policiers , é n u m è r e c e r t a i n e s précis ions sur 

ses r evenus et d é p e n s e s et conf i rme sa déc l a r a t i on de ressources . A ce t te 

d a t e ou à une a u t r e , elle fut mise en p r é s e n c e du p r o c u r e u r et de nouveau 

i n t e r r o g é e sur sa d é c l a r a t i o n de ressources . A u c u n e m e n a c e ne lui fut 

ad res sée à ce t t e occasion. 
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B. Les observations du Gouvernement sur les faits 

35 . Le G o u v e r n e m e n t invoque les t é m o i g n a g e s des policiers , le 

r a p p o r t d ' au tops ie et le r a p p o r t de l ' Ins t i tu t de m é d e c i n e légale 

d ' I s t anbu l , ainsi q u e la dépos i t ion ora le du doc t eu r Bilge Ki rang i l devan t 

les dé l égués de la C o m m i s s i o n . 

36. Agit S a l m a n souffrait a n t é r i e u r e m e n t d ' une pa tho log ie c a r d i a q u e . 

Lors de son a r r e s t a t i o n , il subit des d o m m a g e s corpore ls m i n e u r s . 

L 'ecchymose sur la po i t r ine , qui é ta i t de cou leu r v iole t te et donc 

a n c i e n n e , d a t a i t d ' avan t son a r r e s t a t i o n . P e n d a n t sa d é t e n t i o n d a n s la 

zone de g a r d e à vue à la d i rec t ion de la s û r e t é d ' A d a n a , il ne fut pas 

i n t e r r o g é car l ' opéra t ion n ' é t a i t pas encore t e r m i n é e . Ve r s 1 h e u r e , il 

appe l a le policier d e p e r m a n e n c e d a n s la zone de g a r d e à vue et lui dit 

qu ' i l avai t des p r o b l è m e s c a r d i a q u e s . Le policier d e m a n d a de l 'a ide aux 

m e m b r e s de la b r i g a d e des i n t e r r o g a t o i r e s , qui a t t e n d a i e n t d a n s une 

pièce voisine la su i te de l ' opéra t ion . Ces policiers condu i s i r en t Agit 

S a l m a n , qui avait du mal à r e sp i re r , à l 'hôpi ta l d a n s un fourgon de la 

police. Sur le c h e m i n , ils a r r ê t è r e n t le fourgon et M u s t a f a K a y m a t e n t a 

b r i è v e m e n t de p r a t i q u e r le bouche-à -bouche et un m a s s a g e c a r d i a q u e . Ils 

e m m e n è r e n t Agit S a l m a n au service des u r g e n c e s , où on leur a n n o n ç a 

qu ' i l é ta i t décédé . 

37. L ' au tops ie et le r a p p o r t de l ' Ins t i tu t de m é d e c i n e légale d ' I s t anbu l 

é t ab l i r en t qu 'Agi t S a l m a n n 'ava i t souffert d ' a u c u n t r a u m a t i s m e ma jeu r , 

q u e la f rac ture du s t e r n u m avait é té causée pa r un m a s s a g e c a r d i a q u e e t 

q u e son décès r é su l t a i t de causes n a t u r e l l e s , b ien q u e tou t e l 'a ide possible 

lui eû t é té p rod iguée . 

38. D a n s sa dépos i t ion ora le d e v a n t les dé légués de la C o m m i s s i o n , 

le d o c t e u r Bilge Ki rang i l avai t e x p r i m é l'avis que l ' ecchymose à la 

po i t r ine da t a i t d ' au moins deux à t rois j o u r s et n ' é t a i t pas liée à la 

f r ac tu re du s t e r n u m , et q u e le c a r a c t è r e œ d é m a t e u x du ce rveau 

ind iqua i t une pé r iode p ro longée d 'essouf f lement avant le décès . 

A u c u n e conclusion ne pouvai t ê t r e t i rée des p h o t o g r a p h i e s , pr i ses p a r 

u n a m a t e u r et de mauva i se q u a l i t é . Selon ce m é d e c i n , l ' absence d e 

p h o t o g r a p h i e s médico léga les convenab les ne cons t i t ua i t pas u n e l acune 

m a j e u r e . Le r a p p o r t de l ' Ins t i tu t ne concluai t pas à de m a u v a i s 

t r a i t e m e n t s car il n 'y avai t a u c u n e p reuve en ce sens . L ' a r r ê t 

c a r d i a q u e , c o m m e en l ' espèce , pouvai t ê t r e p rovoqué p a r des fac teurs 

h o r m o n a u x ou e n v i r o n n e m e n t a u x , tels q u e des t e m p é r a t u r e s e x t r ê m e s . 

Si un coup d i rec t é ta i t à l 'or igine de l ' ecchymose et de la f r ac tu re du 

s t e r n u m , elle se sera i t a t t e n d u e à t rouver une con tus ion et u n 

h é m a t o m e sur la face p o s t é r i e u r e du s t e r n u m , a insi q u e des con tus ions 

sur les p a r t i e s a n t é r i e u r e et p o s t é r i e u r e du ven t r i cu le dro i t d u c œ u r . Si 

en g é n é r a l les p o u m o n s d 'un individu qu i avai t é té essoufflé p e n d a n t 

t r e n t e m i n u t e s a u g m e n t a i e n t de vo lume p o u r pe se r j u s q u ' à 500 ou 
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600 g, tel n ' é t a i t pas fo rcémen t le cas et cela d é p e n d a i t de l ' individu en 

ques t i on (voir le r é s u m é du t é m o i g n a g e du d o c t e u r Ki rang i l , r a p p o r t de 

la C o m m i s s i o n , p a r a g r a p h e s 233-241). 

C. Les expertises médicales 

/. Le rapport soumis le 26 novembre 1996 par le professeur Pounder pour le 

compte de la requérante 

39. Le professeur P o u n d e r ense igna i t à la facul té de médec ine légale 

de l 'un ivers i té d e D u n d e e , et é ta i t n o t a m m e n t p rofesseur au Royal 

Col lege of Pa tho log i s t s , i n t e r v e n a n t e x t é r i e u r au H o n g K o n g Col lege of 

Pa tho log i s t s , et p rofesseur à la faculté de pa tho log ie du Royal Col lege of 

Physic ians of I r e l and et au Royal Col lege of Pa tho log is t s of Aus t r a l a s i a . 

Son r a p p o r t se fondait n o t a m m e n t sur les d o c u m e n t s i n t e r n e s relat i fs à 

l ' au tops ie , ainsi q u e sur les d é c l a r a t i o n s et dépos i t ions des t é m o i n s . Il 

peu t se r é s u m e r c o m m e sui t . 

40. Les conclusions de l ' au tops ie i nd iqua i en t qu 'Agi t S a l m a n souffrait 

avan t les faits d ' une pa tho log ie c a r d i a q u e n a t u r e l l e , à savoir une 

i n f l a m m a t i o n c h r o n i q u e a n c i e n n e et inac t ive , e n t r a î n a n t u n e a d h é r e n c e 

du p é r i c a r d e . D a n s un passé lo in ta in , le défunt pouvai t avoir souffert 

d 'un r h u m a t i s m e c a r d i a q u e , qui s 'é ta i t man i f e s t é à l ' époque p a r un 

violent accès de Fièvre, sans e n t r a î n e r n é c e s s a i r e m e n t de s y m p t ô m e s 

d ' une q u e l c o n q u e pa tho log ie c a r d i a q u e . Le c œ u r é ta i t h y p e r t r o p h i é , d 'un 

poids de 550 g, ce qui m o n t r a i t que le musc le c a r d i a q u e avai t a u g m e n t é de 

vo lume à t i t r e de c o m p e n s a t i o n . 

4 1 . U n c œ u r d ' u n poids s u p é r i e u r à 500 g pouvai t d o n n e r lieu à un 

décès souda in et i n a t t e n d u à n ' i m p o r t e que l m o m e n t , r é s u l t a n t de 

l ' i r r égu la r i t é du r y t h m e c a r d i a q u e . Pare i l é v é n e m e n t pouvai t ê t re 

préc ip i té pa r une tens ion phys ique ou émo t ionne l l e ou se p rodu i re 

a p p a r e m m e n t s p o n t a n é m e n t , sans a u c u n fac teur causa l . 

42. O u t r e la ma lad i e c a r d i a q u e , q u a t r e b lessures é t a i e n t re levées : 

Sur le devan t de la rég ion axi l la i re dro i te se t rouva i en t deux 

excor ia t ions , m e s u r a n t c h a c u n e 3 cm sur 1 cm, qual i f iées de sèches et 

p a r c h e m i n é e s . O n ne pouvai t d i re si l 'on avai t p rocédé à u n e dissect ion 

p o u r voir si elles s ' a c c o m p a g n a i e n t d ' ecchymoses ma i s vu la descr ip t ion , 

il é ta i t r a i sonnab le d ' a d m e t t r e qu ' e l l e s c o r r e s p o n d a i e n t à des a l t é ra t ions 

post mortem. 

La face a n t é r i e u r e de la cheville g a u c h e p r é s e n t a i t deux é g r a t i g n u r e s , 

de 1 cm sur 1 cm, qui é t a i e n t décr i t es c o m m e r é c e n t e s et s angu ino len te s . 

Ces é g r a t i g n u r e s ava ien t a p p a r e m m e n t é té causées p e n d a n t la pé r iode de 

g a r d e à vue , m a i s l eur e m p l a c e m e n t et leur tai l le n ' i n d i q u a i e n t aucune 

cause préc ise . 
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O n observai t une ecchymose de 5 cm su r 10 cm au mil ieu de la po i t r ine , 

déc r i t e c o m m e a n c i e n n e et de cou leur v io le t te . 

Il y avai t u n e f rac tu re du s t e r n u m s ' a c c o m p a g n a n t d ' une h é m o r r a g i e 

r é c e n t e d a n s les t issus m o u s ad jacen t s . 

43 . L 'ecchymose sur la po i t r i ne recouvra i t d i r e c t e m e n t la f rac ture du 

s t e r n u m . L ' h é m o r r a g i e a u t o u r de la f r ac tu re suggé ra i t q u e celle-ci s ' é ta i t 

p r o d u i t e avan t le décès et non ap rè s . La s u r v e n a n c e d ' une tel le f r ac tu re 

suffisait à indu i re u n e i r r égu la r i t é d a n s le r y t h m e du c œ u r , qu i se t rouva i t 

j u s t e en-dessous , p r o v o q u a n t a insi un décès souda in . En c o n s é q u e n c e , la 

f rac ture du s t e r n u m r e p r é s e n t a i t u n e cause possible de décès . Si, en 

théor ie , pare i l le f rac ture pouvai t ê t r e le r é s u l t a t d ' u n e c h u t e , tel é t a i t 

r a r e m e n t le cas, pu i squ 'e l l e imp l ique ra i t un impac t sur un objet é r igé ou 

un ang le et qu ' i l y a u r a i t a lors des b lessures sur d ' a u t r e s p a r t i e s du corps . 

U n m a s s a g e c a r d i a q u e pouvai t é g a l e m e n t e n t r a î n e r u n e f rac tu re en cas 

d ' app l ica t ion d ' u n e force t rès i m p o r t a n t e . La f rac tu re pouvai t é g a l e m e n t 

avoir é té causée pa r u n coup . D a n s c e t t e hypo thèse , on se se ra i t a t t e n d u à 

voir u n e ecchymose sur la peau , m ê m e si le décès consécut i f avait é té 

r ap ide . Bien que le d o c t e u r Fa t i h §en eût qualifié l ' ecchymose à la po i t r ine 

d ' a n c i e n n e et , p a r déduc t ion , l 'eût a t t r i b u é e à un a u t r e é v é n e m e n t , lui-

m ê m e é ta i t d 'avis q u e pu i sque l ' ecchymose recouvra i t d i r e c t e m e n t la 

f r ac tu re , il f audra i t des p reuves médica les i ncon te s t ab l e s p o u r conc lure 

qu ' i l n 'y avai t a u c u n l ien e n t r e les d e u x . Le d o c t e u r §en avait d a t é 

l ' ecchymose en se fondant sur u n e a p p r é c i a t i o n subject ive de la couleur , 

à l 'œil nu. Toutefo is , il ind iqua i t q u e l ' ecchymose é ta i t de couleur v io le t te , 

ce qu i é ta i t p a r f a i t e m e n t c o m p a t i b l e avec u n e ecchymose r é c e n t e . U n 

h é m a t o m e d a t a n t de deux ou trois jours a u r a i t c o m m e n c é à t i r e r su r le 

j a u n e . U n s imple e x a m e n h i s topa tho log ique a u r a i t c l a i r e m e n t é tab l i s'il 

s 'agissai t d ' u n e ecchymose r écen t e ou a n c i e n n e . Pare i l le ecchymose ne 

pouvai t r é s u l t e r de la p ress ion des m a i n s app l i quée p e n d a n t u n m a s s a g e 

c a r d i a q u e . Pour le professeur P o u n d e r , eu é g a r d à la con t igu ï t é de 

l ' ecchymose et de la f r ac tu re , et à l ' absence de tou t é l é m e n t p e r m e t t a n t 

de p rouve r c l a i r e m e n t que l ' h é m a t o m e s 'é ta i t p rodu i t à une a u t r e 

occasion, les deux b lessures ava ien t é té causées en m ê m e t e m p s pa r u n 

coup, qu i avai t e n t r a î n é u n e i r r égu l a r i t é du r y t h m e c a r d i a q u e . 

44. Les conclusions de l ' au tops ie , n o t a m m e n t le poids des p o u m o n s 

(300 g chacun , ce qui é ta i t p roche du poids m i n i m u m ) , i nd iqua i en t q u e le 

décès avait é té t r è s r ap ide et non consécut i f à une agonie p ro longée . C h e z 

les p e r s o n n e s qu i se m e u r e n t l e n t e m e n t d ' u n e déficience c a r d i a q u e 

progress ive , le poids des p o u m o n s a t t e i n t c o u r a m m e n t 500 ou 600 g et 

peu t m o n t e r j u s q u ' à 1000 g. Ce poids excessif est dû à l ' a ccumula t i on de 

l iquide d a n s les p o u m o n s en ra ison de la déficience de l 'act ion de p o m p e 

du c œ u r , et les s y m p t ô m e s c l in iques en son t l 'essouff lement et les 

difficultés r e sp i r a to i r e s . Les décès liés à un col lapsus sont associés à u n 

poids faible des p o u m o n s , c o m m e en l 'espèce. U n e mor t r e l a t i v e m e n t 
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l en t e s ' a c c o m p a g n e r a i t é g a l e m e n t d ' u n e conges t ion du foie. Ainsi , les 

conclusions de l ' au tops ie et de l ' e x a m e n h i s topa tho log ique al la ient 

f o r t e m e n t à l ' encon t re de l ' hypo thèse d ' une agon ie p ro longée avec des 

s y m p t ô m e s d 'essouf f lement , et i n d i q u a i e n t p lu tô t u n e m o r t r ap ide . 

45 . Q u a n t a u x p r o c é d u r e s d ' au tops i e , elles p r é s e n t a i e n t de graves 

l acunes . Bien q u e les deux seules causes t h é o r i q u e s possibles de la 

f rac ture fussent un m a s s a g e c a r d i a q u e e x t e r n e ou un coup , a u c u n e 

m e s u r e n 'ava i t é té pr ise p o u r é t ab l i r de façon i r ré fu tab le si un m a s s a g e 

c a r d i a q u e avait ou non été p r a t i q u é . L 'a f f i rmat ion d a n s le r a p p o r t 

d ' au tops ie selon laque l le la f rac ture pouvai t avoir é té c a u s é e pa r un 

m a s s a g e n ' ava i t r i en de p é r e m p t o i r e et pouvai t f a u s s e m e n t s u g g é r e r que 

le d o c t e u r § e n savait qu ' i l y avai t eu t e n t a t i v e de r é a n i m a t i o n , a lors qu' i l 

n ' e n é ta i t r i en . Le d o c t e u r §en a u r a i t d û é tab l i r u n e d i s t inc t ion e n t r e les 

faits et la spécu la t ion . Il a u r a i t é g a l e m e n t fallu décr i re auss i p r é c i s é m e n t 

q u e possible l ' ecchymose, la f rac ture et la pa tho log ie c a r d i a q u e et , à cet 

éga rd , les dé ta i l s é t a i en t m a n i f e s t e m e n t insuff isants . 

2. Le rapport additionnel présenté le 26 novembre 1996 par le professeur 

Pounderpour le compte de la requérante 

46. L ' a d d e n d u m du 26 n o v e m b r e 1996 compor t a i t une analyse des 

q u a t r e p h o t o g r a p h i e s , déc r i t e s c o m m e é t a n t de mauva i s e qua l i t é . 

Toutefo is , la p h o t o g r a p h i e de la p l a n t e des pieds m o n t r a i t u n e ne t t e 

déco lo ra t ion de cou leur p o u r p r e sur la p l a n t e du pied g a u c h e , qu i é ta i t 

l é g è r e m e n t t uméf i ée . Le pe t i t or te i l dro i t p r é s e n t a i t à sa base une 

b a n d e b lanche b r i l l an te . La déco lo ra t ion du cou-de-pied et de la p lan te 

du pied g a u c h e suggéra i t f o r t e m e n t u n e ecchymose associée à une 

légère t uméfac t ion , ce qu i ne c o r r e s p o n d a i t pas à l 'afflux de s ang post 

mortem dû à la g rav i té . U n e ecchymose d e ce t t e é t e n d u e ne pouvait 

r é s u l t e r d ' u n e b lessure infligée post mortem et il é ta i t i m p r o b a b l e q u ' u n e 

b le s su re s i tuée à cet endro i t puisse avoir é t é causée p a r u n e c h u t e alors 

q u e la v ic t ime é ta i t en vie. La b le s su re d o n n a i t donc f o r t e m e n t à croire 

qu 'e l l e r é su l t a i t d ' un ou p lus ieurs coups assénés sur le pied. La m a r q u e 

sur le pe t i t or te i l droi t faisait i m m é d i a t e m e n t pense r à u n e m a r q u e de 

l i ga tu re , bien q u e l 'on n 'obse rvâ t a u c u n e conges t ion de l 'or te i l pouvant 

évoquer u n e l i ga tu re é t r o i t e m e n t s e r r é e , fai te alors q u e la v ic t ime était 

en vie ; elle ne c o r r e s p o n d a i t pas non plus à un point de passage 

é l ec t r ique . A u c u n e de ces possibi l i tés ne pouvai t ê t r e exclue et la 

m a r q u e é ta i t i nhab i tue l l e . 

47. Les b lessures r o u g e â t r e s sur la face a n t é r i e u r e de la cheville 

g a u c h e , mises en r a p p o r t avec les b l e s su res à la p l a n t e du pied gauche , 

s u g g é r a i e n t q u e la cheville avait é t é b loquée p a r u n m é c a n i s m e 

e n s e r r a n t les d e u x chevil les, et q u e la v ic t ime , ainsi m a i n t e n u e , avait été 

f rappée sur la p l a n t e du pied g a u c h e . 
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48 . Les m a r q u e s sur la r ég ion axi l la i re d ro i t e se voyaient m a l . Leu r s 

posi t ion, a l i g n e m e n t et co lora t ion ne r e s s e m b l a i e n t pas à ce q u ' o n 

a t t e n d r a i t n o r m a l e m e n t d ' une b le s su re causée post mortem et évoqua ien t 

la possibil i té d ' un con tac t é l ec t r i que app l iqué alors q u e la v ic t ime é ta i t 

e n vie. C o m b i n é e avec la m a r q u e inhab i tue l l e visible sur le pe t i t or te i l 

d ro i t , elle laissait soupçonne r l 'u t i l i sa t ion d ' un couran t é l ec t r ique , avec 

u n point de passage a u t o u r du pe t i t or te i l et u n a u t r e point de passage 

su r l 'aisselle d ro i t e . U n e x a m e n h i s topa tho log ique a u r a i t pu é tab l i r s'il 

s 'agissai t ou non de b r û l u r e s é l ec t r iques . 

49. La p h o t o g r a p h i e du dos m o n t r a i t des a r t e fac t s post mortem, avec des 

zones b lanches de press ion . O n observai t des m a r q u e s d i s t inc tes , 

n o t a m m e n t une excor ia t ion rouge vif sur la co lonne v e r t é b r a l e au n iveau 

de la tai l le et , au -dessus , d e u x m a r q u e s rouge s o m b r e . Au-dessus de ces 

deux m a r q u e s se t rouva i t une ecchymose ou u n e excor ia t ion rosée 

fo rman t u n e ligne hor i zon ta l e . Ces b lessures pouva ien t avoir é té causées 

post mortem, et r é su l t e r du f r o t t e m e n t du corps sur une surface r u g u e u s e ou 

t r a n c h a n t e . Elles pouva ien t é g a l e m e n t d a t e r d ' avan t le décès . U n e 

dissect ion a u r a i t é té nécessa i re p o u r r é soud re la ques t ion . 

50. Les p h o t o g r a p h i e s i n d i q u a i e n t q u e la d issect ion p r a t i q u é e lors de 

l ' au tops ie avait é té insuff isante ; en effet, le dos n ' ava i t pas é té d i s séqué , 

non plus q u e la p lan te du pied g a u c h e ou les b lessures à la chevil le. Le 

r a p p o r t d ' au tops ie n ' i nd iqua i t pas c l a i r e m e n t si la b lessure à la rég ion 

axi l la i re avait é t é d i s séquée . Ces p h o t o g r a p h i e s p rouva ien t é g a l e m e n t 

q u e la desc r ip t ion du corps d a n s le r a p p o r t d ' au tops ie é ta i t i ncomplè t e . 

3. Le rapport présenté le 12 mars 1998par le professeur Cordner à la demande 

de la Commission 

5 1 . Ce r a p p o r t fut réd igé pa r le p rofesseur C o r d n e r , à la d e m a n d e des 

dé l égués de la C o m m i s s i o n ( p a r a g r a p h e 6 c i -dessus) , sur la base des 

é l é m e n t s m é d i c a u x p rodu i t s au cours de l ' enquê te i n t e r n e , des 

dépos i t ions des t é m o i n s , des r a p p o r t s du professeur P o u n d e r et des 

p h o t o g r a p h i e s fournies p a r la r e q u é r a n t e . 

52. Q u a n t aux p h o t o g r a p h i e s , les va r i a t ions de cou leur ou les 

m a r b r u r e s sur le pied i nd iqua i en t la p ré sence d ' u n e ecchymose . Il e s t i m a 

q u e la p h o t o g r a p h i e é ta i t t r op floue p o u r au to r i s e r à conclure q u e la 

b a n d e b lanche b r i l l an te sur le pe t i t or te i l droi t é ta i t u n e m a r q u e de 

l i g a t u r e ; il n ' é t a i t pas d a v a n t a g e en m e s u r e de conc lure q u e les m a r q u e s 

a p p a r e n t e s à l 'aisselle d ro i t e r é s u l t a i e n t de l ' appl ica t ion d ' é l ec t rodes . Sur 

les j a m b e s , o u t r e les m a r q u e s qu i pouva ien t c o r r e s p o n d r e à des 

excor ia t ions à la cheville g a u c h e , il n o t a des pe t i t e s zones r o u g e â t r e s sur 

le devan t et à l ' i n t é r i eu r de la cheville d ro i t e . Il souscrivit aux conclusions 

du professeur P o u n d e r c o n c e r n a n t le dos et re leva en o u t r e d ' a u t r e s 

r o u g e u r s . Toutefo is , en l ' absence de d issec t ion e t /ou d ' e x a m e n 
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h i s to logique , la n a t u r e des m a r q u e s d e m e u r a i t i n c e r t a i n e . El les pouvaien t 

avoir é té causées avant le décès ou c o n s t i t u e r un p h é n o m è n e post mortem. 

Les ecchymoses sur la p l a n t e des pieds é t a i en t r e l a t i v e m e n t inhab i tue l l es , 

et i nd iqua i en t l ' appl ica t ion d ' u n e force au moins m o d é r é e . Des coups 

assénés su r la p l a n t e des pieds pouva ien t c a u s e r de te l les ecchymoses . 

U n e p e r s o n n e avec u n e tel le b l e s su re ne p o u r r a i t pas m a r c h e r sans pour 

le moins bo i t e r de façon visible. 

53 . Q u a n t à la d a t a t i o n de l ' ecchymose sur la po i t r ine , la doc t r ine 

r é c e n t e en m é d e c i n e légale t e n d a i t à r e c o m m a n d e r la p r u d e n c e en la 

m a t i è r e . Il é t a i t impossible d ' é t ab l i r un ca l end r i e r précis des 

modif ica t ions de cou leur c o m m e on le faisait d a n s les anc iens m a n u e l s , 

ca r il y avai t t r op de var iab les . Si l 'on se fondait sur la cou leu r v iole t te de 

l ' ecchymose à la po i t r ine pour s i tue r la lésion à u n e d a t e d i f férente de 

l ' h émor rag i e « r é c e n t e » a u t o u r de la f rac ture du s t e r n u m , ce t t e 

déduc t ion n ' é t a i t pas va lable . Les d o n n é e s ne p e r m e t t a i e n t pas de les 

s i tue r à des d a t e s d i f férentes . U n e é t u d e r é c e n t e v isant à é tab l i r la 

p o r t é e des d ivergences e n t r e les a u t e u r s conclua i t q u e le seul point 

d 'accord é ta i t q u ' u n e ecchymose t i r an t n e t t e m e n t sur le j a u n e da ta i t 

d ' au moins dix-hui t h e u r e s . A son avis, l ' ecchymose de cou l eu r violet te 

pouvai t ê t r e r é c e n t e (c 'es t -à-dire avoir é t é p r o d u i t e moins de vingt-

q u a t r e h e u r e s a u p a r a v a n t ) ma i s pouvai t aussi ê t r e plus a n c i e n n e . 

54. Q u a n t à la f rac ture du s t e r n u m , le défunt ne s 'é ta i t pas p la in t 

d ' u n e d o u l e u r à la p o i t r i n e ; on pouvai t donc en conclure q u e ce t te 

f r ac tu re s 'é ta i t p r o d u i t e peu avant ou vers le m o m e n t de la m o r t . P o u r le 

professeur C o r d n e r , soit il s 'agissai t de deux b lessures ( l ' ecchymose et la 

f rac ture) qu i coïncidaient et ne pouva ien t ê t r e s i tuées à des da tes 

d i f fé ren tes , soit il s 'agissai t d ' u n e seule et m ê m e b lessu re . Si Agit S a l m a n 

n 'ava i t pas d ' h é m a t o m e sur la po i t r i ne lorsqu ' i l avai t é té placé en g a r d e à 

vue , la r é p o n s e à la ques t i on é ta i t r e l a t i v e m e n t s imple . La p l u p a r t des 

pa tho log i s tes t e n d r a i e n t à cons idé re r de p r i m e abord qu ' i l s 'agissait 

d ' une seule et m ê m e b lessure ou conc lu ra ien t à l ' ex is tence d 'une 

p r é s o m p t i o n ré f ragab le selon laquel le il y avai t u n e seu le b lessu re . En ce 

qu i conce rne la possibi l i té q u e l ' ecchymose et la f r ac tu re du s t e r n u m aient 

é té causées p a r une t en t a t ive de r é a n i m a t i o n , un h é m a t o m e é t e n d u sur la 

po i t r ine é t a i t r a r e d a n s ce c o n t e x t e . Les f rac tu res d u s t e r n u m d a n s les cas 

de r é a n i m a t i o n c a r d i o p u l m o n a i r e é t a i en t g é n é r a l e m e n t associées à des 

f rac tures des côtes et non à des h é m o r r a g i e s ou des ecchymoses . Si 

l 'ecchymose à la po i t r ine et la f rac ture a c c o m p a g n é e d ' u n e h é m o r r a g i e 

r é su l t a i en t d ' un seul t r a u m a t i s m e , celui-ci n ' é t a i t pas associé à une 

t en t a t i ve de r é a n i m a t i o n . Pare i l le f rac ture r é s u l t a n t d ' une c h u t e sur une 

surface p l ane se ra i t i nhab i tue l l e . U n e chu t e d i rec te et b r u t a l e sur une 

p r o t u b é r a n c e la rge et r e l a t i v e m e n t lisse p o u r r a i t avoir ce r é s u l t a t mais il 

ne se souvenai t pas d 'avoir vu u n acc ident e n t r a î n a n t u n e tel le b lessure 

isolée (c 'es t -à-di re sans a u t r e d o m m a g e causé en m ê m e t e m p s sur 
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d ' a u t r e s pa r t i e s du corps ) . Pare i l le lésion pouvai t é g a l e m e n t avoir é té 

causée p a r un coup de poing, de genou ou de p ied . 

55 . Les p o u m o n s p r é s e n t a n t des oedèmes suff isants pour ê t r e 

cons idé rés c o m m e le signe d ' une faiblesse c a r d i a q u e de n a t u r e à 

p rovoque r un essouff lement de vingt à t r e n t e m i n u t e s pè sen t plus de 

300 g. En l 'espèce, le poids des p o u m o n s ind iqua i t un décès b e a u c o u p 

p lus r ap ide . L ' œ d è m e du ce rveau ne t i ra i t pas à c o n s é q u e n c e , le poids du 

ce rveau de la v ic t ime é t a n t l é g è r e m e n t in fé r ieur à la m o y e n n e p o u r un 

h o m m e de cet âge . 

56. La conclus ion c o n c e r n a n t la pa tho log ie c a r d i a q u e ex i s t an t e n ' é ta i t 

pas c o n t e s t é e . Selon le p ro fesseur C o r d n e r , la me i l l eu re expl ica t ion du 

décès é ta i t la su ivan te . Alors qu ' i l é ta i t en vie, Agit S a l m a n avai t subi un 

t r a u m a t i s m e i m p o r t a n t au n iveau de la p l a n t e du pied g a u c h e et de la 

po i t r ine , ce qu i avai t occas ionné des ecchymoses et p rovoqué , à p r e m i è r e 

vue , la f r ac tu re du s t e r n u m a c c o m p a g n é e d ' une h é m o r r a g i e . La p e u r et la 

d o u l e u r liées à ces é v é n e m e n t s ava ien t indui t u n e poussée d ' a d r é n a l i n e , et 

donc u n e accé l é ra t ion du r y t h m e c a r d i a q u e et u n e é lévat ion de la tens ion , 

ce qu i avai t mis à r ude ép reuve un c œ u r déjà e n d o m m a g é , et p rovoqué un 

a r r ê t c a r d i a q u e et u n décès r ap ide . U n e a u t r e expl ica t ion sera i t q u e la 

press ion app l iquée sur la po i t r ine ayant occas ionné la f r ac tu re du 

s t e r n u m avait e n t r a î n é un d é r è g l e m e n t fatal du r y t h m e c a r d i a q u e sans 

a u t r e d o m m a g e no tab le . La faiblesse de cet avis t ena i t à l ' hypothèse q u e 

les b lessures à la po i t r ine r é su l t a i en t d ' u n seul t r a u m a t i s m e et non de 

d e u x , ques t i on qui d é p e n d a i t p a r t i e l l e m e n t de fac teurs c i rcons tanc ie l s et 

ne pouvai t pas ê t r e c o m p l è t e m e n t réso lue . Toute fo i s , m ê m e en supposan t 

qu' i l s 'agissai t de b lessures s é p a r é e s , l ' ecchymose sur la po i t r ine pouvai t 

toujours ê t r e cons idé rée c o m m e r é c e n t e et avoir é té c a u s é e p e n d a n t la 

g a r d e à vue , a u q u e l cas la cause formelle du décès sera i t la m ê m e - a r r ê t 

c a r d i a q u e d ' un h o m m e p r é s e n t a n t u n e pa tho log ie c a r d i a q u e , à la su i te de 

b lessures au pied gauche et à la po i t r ine . Si la f r ac tu re du s t e r n u m devai t 

ê t r e cons idé rée c o m m e la c o n s é q u e n c e d ' une t en t a t i ve de r é a n i m a t i o n , la 

cause du décès ne c h a n g e r a i t q u e si l 'on concluai t q u e l ' ecchymose avai t 

é té p r o d u i t e avan t l ' i nca rcé ra t ion de la v ic t ime . 

57. L'objet d é t e r m i n a n t d ' u n e au tops ie en l 'espèce é ta i t d ' app réc i e r 

les c i r cons tances d a n s lesquel les on a l légua i t q u e cet h o m m e é ta i t m o r t , 

n o t a m m e n t s'il s 'agissai t ou non d 'un décès n a t u r e l en g a r d e à vue . D a n s 

c e t t e app réc i a t i on , la d a t a t i o n d e l ' ecchymose sur la po i t r ine é ta i t décisive. 

M ê m e en a d m e t t a n t la d é m a r c h e du d o c t e u r § e n cons i s t an t à se fonder à 

cet é g a r d sur la cou leur , l ' au tops ie a u r a i t dû ê t r e condu i t e de m a n i è r e à 

p e r m e t t r e à u n a u t r e m é d e c i n légiste de se faire sa p rop re opinion à un 

a u t r e m o m e n t . Des observa t ions i m p o r t a n t e s deva ien t se jus t i f i e r 

ob jec t ivement . En l ' absence de p h o t o g r a p h i e s , l ' e x a m e n h is to logique 

é ta i t la so lu t ion év iden te qu i se p r é s e n t a i t au d o c t e u r §en p o u r é tab l i r le 

b ien-fondé de sa thèse . L ' absence de p h o t o g r a p h i e s convenables avait en 
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o u t r e s é r i e u s e m e n t en t r avé les inves t iga t ions et l ' appréc ia t ion en l 'espèce. 

Les lacunes t e n a i e n t auss i à l ' insuffisance de la d issect ion sous -cu tanée 

afin de r e c h e r c h e r des h é m a t o m e s non visibles e x t é r i e u r e m e n t et au fait 

qu ' i l n 'y avai t pas eu d ' e x a m e n h is to logique des lésions d é t e r m i n a n t e s 

p o u r u n e a p p r é c i a t i o n convenab le des c i r cons tances du décès . 

58. Le professeur C o r d n e r avai t r e n c o n t r é le p rofesseur P o u n d e r à 

t i t r e profess ionnel . Il n 'avai t j a m a i s r e n c o n t r é le d o c t e u r Ki rangi l ni le 

d o c t e u r §en . 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

59. Les p r inc ipes et p r o c é d u r e s relat i fs à la r e sponsab i l i t é p o u r des 

ac tes c o n t r a i r e s à la loi peuven t se r é s u m e r c o m m e sui t . 

A. Les poursuites pénales 

60. Le code péna l t u r c r é p r i m e tou t e s formes d 'homic ide (ar t ic les 448 

à 455) et de t en t a t i ve d 'homic ide (ar t ic les 61 et 62) . Il é r ige auss i en 

infract ion le fait pour un agen t publ ic de s o u m e t t r e un individu à la 

t o r t u r e ou à des mauva i s t r a i t e m e n t s (ar t ic les 243 pour la t o r t u r e et 245 

pour les mauva i s t r a i t e m e n t s ) . Les a r t ic les 151 à 153 du code de p rocédure 

péna l e rég i s sen t les obl iga t ions i n c o m b a n t aux a u t o r i t é s q u a n t à la 

condu i t e d ' u n e e n q u ê t e p r é l i m i n a i r e au sujet des faits et omiss ions 

suscept ib les de cons t i t ue r pare i l les infract ions que l 'on po r t e à leur 

conna i s sance . Les infract ions peuven t ê t r e dénoncées non s e u l e m e n t aux 

p a r q u e t s ou aux forces de l ' o rd re , ma i s é g a l e m e n t aux au to r i t é s 

a d m i n i s t r a t i v e s locales. Les p la in te s peuven t ê t r e déposées p a r écri t ou 

o r a l e m e n t . D a n s ce d e r n i e r cas , l ' au to r i t é est t e n u e d ' en d r e s s e r procès-

verba l (ar t ic le 151). 

S'il exis te des indices qu i m e t t e n t en d o u t e le c a r a c t è r e n a t u r e l d 'un 

décès , les a g e n t s des forces de l ' o rd re qu i en ont é t é avisés sont t enus 

d ' en faire p a r t au p r o c u r e u r de la R é p u b l i q u e ou au j u g e d u t r ibuna l 

co r rec t ionne l (ar t ic le 152). En ve r tu de l 'ar t icle 235 du code péna l , tout 

agen t public qui ome t de d é n o n c e r à la police ou au p a r q u e t une 

infract ion don t il a eu conna i s sance d a n s l 'exercice de ses fonctions est 

pass ible d ' une pe ine d ' e m p r i s o n n e m e n t . 

Le p r o c u r e u r qui , de q u e l q u e m a n i è r e q u e ce soit, est avisé d 'une 

s i tua t ion p e r m e t t a n t de s o u p ç o n n e r q u ' u n e infract ion a é té c o m m i s e est 

obligé d ' i n s t ru i r e les faits afin de déc ide r s'il y a l ieu ou non de lancer 

l 'act ion pub l ique (ar t ic le 153 du code de p r o c é d u r e p é n a l e ) . 

6 1 . Lor sque les a l l éga t ions v isent des infract ions t e r ro r i s t e s , le 

p r o c u r e u r est privé de sa c o m p é t e n c e au profit d ' un sys tème dis t inct de 
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p r o c u r e u r s et de cours de s û r e t é de l 'Eta t r épa r t i s sur tou t le t e r r i t o i r e de 

la T u r q u i e . 

62. Si l ' a u t e u r p r é s u m é d ' une infract ion est u n a g e n t de la fonction 

pub l ique e t si l ' infract ion a é t é c o m m i s e d a n s l 'exercice de ses fonct ions, 

l ' e n q u ê t e p ré l imina i r e obéit à la loi de 1914 sur les pou r su i t e s con t r e les 

fonc t ionna i res , qui l imi te la c o m p é t e n c e ratione personae du m i n i s t è r e 

publ ic q u a n t à ce t t e p h a s e de la p r o c é d u r e . En parei l cas , l ' e n q u ê t e 

p r é l i m i n a i r e et , p a r c o n s é q u e n t , la décis ion de poursu iv re ou non sont du 

ressor t du comi té a d m i n i s t r a t i f local c o m p é t e n t (celui du d is t r ic t ou du 

d é p a r t e m e n t , selon le s t a t u t du suspec t ) . U n e fois pr i se la décision de 

pour su iv re , c 'est au p r o c u r e u r qu ' i l incombe d ' i n s t ru i r e l 'affaire. 

Les décis ions des comi tés admin i s t r a t i f s locaux sont suscept ib les de 

recours devan t le Consei l d ' E t a t , dont la sa is ine est d'office en cas d e 

c l a s s em en t sans su i te . 

63 . En ve r tu de l 'ar t ic le 4, a l inéa i) , du déc re t n" 285 du 10 ju i l le t 1987 

re la t i f à l ' au to r i t é du g o u v e r n e u r de la rég ion soumise à l 'é ta t d ' u r g e n c e , 

la loi de 1914 ( p a r a g r a p h e 62 ci-dessus) s ' appl ique é g a l e m e n t aux 

m e m b r e s des forces de l 'o rdre qui re lèvent de l ' au to r i t é dud i t g o u v e r n e u r . 

64. Si l ' a u t e u r p r é s u m é d ' un délit est un mi l i t a i re , la loi appl icable est 

d é t e r m i n é e p a r la n a t u r e de l ' infract ion. C 'es t ainsi q u e s'il s 'agit d ' u n e 

« inf rac t ion mi l i t a i r e» , au sens du code péna l mi l i t a i re (loi n" 1632), la 

p r o c é d u r e p é n a l e est en pr inc ipe condu i t e c o n f o r m é m e n t à la loi n" 353 

p o r t a n t c r é a t i o n des t r i b u n a u x mi l i t a i r e s et r é g l e m e n t a t i o n de leur 

p r o c é d u r e . Si un mi l i t a i r e est accusé d ' une infract ion de droi t c o m m u n , 

ce sont n o r m a l e m e n t les d isposi t ions du code de p r o c é d u r e péna le qu i 

s ' app l iquen t (ar t ic le 145 § 1 de la C o n s t i t u t i o n et a r t ic les 9 à 14 de la loi 

n" 353). 

Le code péna l mi l i t a i re ér ige en infract ion mi l i t a i r e le fait pour un 

m e m b r e des forces a r m é e s de m e t t r e en d a n g e r la vie d ' une p e r s o n n e en 

désobé i s san t à un o rd re (ar t ic le 89). En pare i l cas , les p l a i g n a n t s civils 

p e u v e n t sais ir les a u t o r i t é s visées au code de p r o c é d u r e péna l e 

( p a r a g r a p h e 60 ci-dessus) ou le s u p é r i e u r h i é r a r c h i q u e de la p e r s o n n e 

conce rnée . 

B. Les responsabilités civile et administrative du fait des 
infractions pénales 

65 . En v e r t u de l 'ar t ic le 13 de la loi n° 2577 sur la p r o c é d u r e 

a d m i n i s t r a t i v e , t ou t e v ic t ime d ' un d o m m a g e r é s u l t a n t d 'un ac te de 

l ' a d m i n i s t r a t i o n peu t d e m a n d e r r é p a r a t i o n à ce t t e d e r n i è r e d a n s le délai 

d 'un a n à c o m p t e r de la d a t e d e l 'ac te a l l égué . En cas de rejet de tou t ou 

p a r t i e de la d e m a n d e ou si a u c u n e réponse n ' a é té o b t e n u e d a n s un délai 

de so ixan te j o u r s , la v ic t ime p e u t e n g a g e r une p r o c é d u r e a d m i n i s t r a t i v e . 
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66. Aux t e r m e s des p a r a g r a p h e s 1 et 7 de l 'ar t ic le 125 de la 

C o n s t i t u t i o n , 

«Tout acte ou décision de l 'administration est susceptible d'un contrôle juridictionnel 

(...) 

(...) 

L'administration est tenue de réparer tout dommage résultant de ses actes et 

mesures. » 

Ces d isposi t ions consac ren t u n e responsab i l i t é objective de l 'E ta t , qui 

e n t r e e n j e u dès lors qu ' i l a é té é tab l i q u e d a n s les c i r cons tances d ' un cas 

d o n n é l 'Eta t a m a n q u é à son obl iga t ion de m a i n t e n i r l 'ordre et la sécur i t é 

publics ou de p r o t é g e r la vie et les b iens des p e r s o n n e s , et ce sans qu' i l 

faille é tab l i r l ' ex is tence d ' une faute dé l ic tue l le i m p u t a b l e à 

l ' admin i s t r a t i on . Sous ce r é g i m e , l ' a d m i n i s t r a t i o n peu t donc se voir 

c o n t r a i n t e d ' i n d e m n i s e r q u i c o n q u e est v i c t ime d ' u n pré jud ice r é s u l t a n t 

d ' un ac te c o m m i s p a r des p e r s o n n e s non ident i f iées . 

67. L 'a r t i c le 8 du déc re t n" 430 du 16 d é c e m b r e 1990, don t la d e r n i è r e 

p h r a s e s ' inspire de la d isposi t ion s u s m e n t i o n n é e ( p a r a g r a p h e 66 ci-

des sus ) , est a insi libellé : 

«La responsabilité pénale, financière ou juridique, du gouverneur de la région 

soumise à l'état d'urgence ou d'un préfet d'un département où a été proclamé l'état 

d'urgence ne saurait être engagée pour des décisions ou des actes pris dans l'exercice 

des pouvoirs que leur confère le présent décret, et aucune action ne saurait être intentée 

en ce sens contre l'Etat devant quelque autorité judiciaire que ce soit, sans préjudice du 

droit pour la victime de demander réparation à l'Etat des dommages injustifiés subis par 

elle..» 

68 . E n ve r tu du code des obl iga t ions , t o u t e p e r s o n n e qui subit u n 

d o m m a g e du fait d ' un ac te illicite ou dél ic tue l peut i n t rodu i r e une act ion 

en r é p a r a t i o n , t a n t p o u r pré judice m a t é r i e l (ar t ic les 41 à 46) q u e pour 

d o m m a g e m o r a l (ar t ic le 47) . En la m a t i è r e , les t r i b u n a u x civils ne sont 

liés ni pa r les cons idé ra t ions ni p a r le verdic t des j u r id i c t ions répress ives 

su r la q u e s t i o n de la cu lpab i l i t é d e l 'accusé (a r t ic le 53) . 

Toute fo i s , en v e r t u de l 'ar t icle 13 de la loi n °657 sur les ag en t s de l 'Eta t , 

t ou t e p e r s o n n e ayan t subi un d o m m a g e du fait d ' un ac t e re levan t d e 

l ' a ccompl i s semen t d 'ob l iga t ions régies pa r le dro i t publ ic ne peu t e n 

pr inc ipe i n t e n t e r une ac t ion q u e con t re l ' au to r i t é don t relève le 

fonc t ionnai re conce rné , qui ne peu t ê t r e a t t a q u é d i r e c t e m e n t (ar t ic le 129 

§ 5 de la C o n s t i t u t i o n et a r t ic les 55 et 100 du code des ob l iga t ions) . C e t t e 

règle n 'es t toutefois pas absolue . L o r s q u ' u n ac te est j u g é illicite ou 

dé l ic tue l et qu ' i l p e rd en conséquence son c a r a c t è r e d ' ac te ou de fait 

« a d m i n i s t r a t i f » , les jur idic t ions civiles p e u v e n t a u t o r i s e r l ' in t roduc t ion 

d ' u n e d e m a n d e d e d o m m a g e s - i n t é r ê t s d i r igée con t r e l ' a u t e u r l u i - m ê m e , 

sans pré judice d u droi t pour la v ic t ime d ' i n t e n t e r une ac t ion con t re 
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l ' a d m i n i s t r a t i o n en invoquan t la r e sponsab i l i t é sol idaire de celle-ci en sa 

qua l i t é d ' e m p l o y e u r du fonc t ionna i re (ar t ic le 50 du code des ob l iga t ions ) . 

III. R A P P O R T S I N T E R N A T I O N A U X P E R T I N E N T S 

A. Les enquêtes du Comité européen pour la prévention de la 
torture (le CPT) 

69. Le C o m i t é e u r o p é e n p o u r la p réven t ion de la t o r t u r e et des pe ines 

ou t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s (le C P T ) a o rgan i sé sept visites 

en T u r q u i e . Les deux p r e m i è r e s , effectuées en 1990 et 1991, é t a i e n t d e s 

visites ad hoc, j u g é e s nécessa i res en ra i son du n o m b r e cons idérab le de 

r a p p o r t s é m a n a n t de sources d iverses et c o m p o r t a n t des a l l éga t ions de 

t o r t u r e ou d ' a u t r e s formes de mauva i s t r a i t e m e n t s de p e r s o n n e s pr ivées 

de l iber té , en pa r t i cu l i e r celles qui é t a i en t d é t e n u e s pa r la police. Lors 

d ' u n e t ro i s i ème visi te , qu i s 'est dé rou l ée fin 1992, le C P T s'est r e n d u à la 

d i rec t ion de la s û r e t é à A d a n a . D ' a u t r e s on t é té effectuées en oc tobre 

1994, aoû t et s e p t e m b r e 1996 et oc tobre 1997 (les d e u x d e r n i è r e s 

i m p l i q u a n t des visites d ' é t a b l i s s e m e n t s de police à A d a n a ) . Les r a p p o r t s 

du C P T sur ces vis i tes , ho rmis sur celle d 'oc tobre 1997, n 'on t pas é té 

r e n d u s publ ics , la publ ica t ion é t a n t s u b o r d o n n é e a u c o n s e n t e m e n t de 

l 'Eta t conce rné , qu i n ' en a pas fait é t a t . 

70. Le C P T a émis deux déc la ra t ions pub l iques . 

71 . D a n s sa déc la ra t ion pub l ique a d o p t é e le 15 d é c e m b r e 1992, le ( 1PT 

conclut à la su i te de sa p r e m i è r e visi te en T u r q u i e q u e la t o r t u r e et 

d ' a u t r e s fo rmes de mauva i s t r a i t e m e n t s graves c o n s t i t u a i e n t des 

c a r a c t é r i s t i q u e s i m p o r t a n t e s d e la d é t e n t i o n pol ic ière . A sa p r e m i è r e 

visite en 1990, les formes su ivan tes de mauva i s t r a i t e m e n t s ont 

n o t a m m e n t é té à m a i n t e s et m a i n t e s repr i ses a l l é g u é e s : suspens ion p a r 

les po igne t s a t t a c h é s d a n s le dos de la v ic t ime (di te palestinian hanging) ; 

chocs é l e c t r i q u e s ; coups assenés sur la p l a n t e des pieds (Jalaka) ; a r r o s a g e 

à l 'eau froide sous press ion et d é t e n t i o n d a n s des cel lules t rès é t ro i t e s , 

obscures et non a é r é e s . Les d o n n é e s médica les r a s s e m b l é e s p a r le C P T 

m o n t r a i e n t des s ignes m é d i c a u x év iden t s c o m p a t i b l e s avec des ac tes t r è s 

r é c e n t s de t o r t u r e ou d ' a u t r e s mauva i s t r a i t e m e n t s g raves , t a n t de n a t u r e 

phys ique q u e psychologique . Les obse rva t ions faites sur le t e r r a i n d a n s les 

é t a b l i s s e m e n t s de police visités ont révélé des condi t ions m a t é r i e l l e s de 

d é t e n t i o n e x t r ê m e m e n t méd ioc re s . 

Lors de sa d e u x i è m e visite en 1991, le C P T a c o n s t a t é q u ' a u c u n p rog rès 

n ' ava i t é té réa l i sé d a n s l ' é l imina t ion de la t o r t u r e et des mauva i s 

t r a i t e m e n t s pa r la police. De n o m b r e u s e s p e r s o n n e s a l l égua i en t avoir 

subi de tels t r a i t e m e n t s - u n n o m b r e c ro issan t d ' a l l éga t ions c o n c e r n a i e n t 

l ' i n t roduc t ion pa r la force d 'un b â t o n ou d ' une m a t r a q u e d a n s les orifices 
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n a t u r e l s . U n e fois de p lus , un c e r t a i n n o m b r e de p e r s o n n e s qu i déc l a r a i en t 

avoir é t é m a l t r a i t é e s p r é s e n t a i e n t à l ' e x a m e n médica l des lésions ou 

d ' a u t r e s s ignes m é d i c a u x compa t ib l e s avec leurs a l l éga t ions . A sa 

t ro i s i ème visi te , qu i s 'est dé rou l ée du 22 n o v e m b r e au 3 d é c e m b r e 1992, 

la dé l éga t ion du C P T a é t é s u b m e r g é e d ' a l l éga t ions de t o r t u r e et d e 

mauva i s t r a i t e m e n t s . De n o m b r e u s e s p e r s o n n e s e x a m i n é e s p a r les 

médec in s de la dé l éga t ion p r é s e n t a i e n t des lésions ou des s ignes 

méd icaux compa t ib l e s avec leurs a l l éga t ions . Le C P T a d ressé u n e liste 

de ces cas . A l 'occasion de ce t t e visi te , le C P T s 'est r e n d u à A d a n a ; un 

d é t e n u e x a m i n é à la p r i son de c e t t e ville avai t des h é m a t o m e s s u r la 

p l a n t e des p ieds et u n e sér ie de s t r ies violacées ver t i ca les (d 'envi ron 

10 cm de long p a r 2 cm de large) sur la p a r t i e s u p é r i e u r e du dos, 

compa t ib l e s avec son a l léga t ion selon laquel le il avait r é c e m m e n t subi la 

falaka et avai t é t é f rappé d a n s le dos avec u n e m a t r a q u e p e n d a n t sa g a r d e 

à vue . D a n s les locaux de la d i rec t ion de la s û r e t é d ' A n k a r a et de 

Diya rbak i r , le C P T a t rouvé un é q u i p e m e n t pouvan t servir à des ac tes de 

t o r t u r e , p o u r la p ré sence d u q u e l a u c u n e expl ica t ion crédib le n ' a été 

d o n n é e . Le C P T conclut d a n s sa déc la ra t ion q u e «la p r a t i q u e de la 

t o r t u r e et d ' a u t r e s formes de mauva i s t r a i t e m e n t s graves de pe r sonnes 

d é t e n u e s pa r la police r e s t e l a r g e m e n t r é p a n d u e en T u r q u i e » . 

72. D a n s sa d e u x i è m e déc l a r a t i on pub l ique , émise le 6 d é c e m b r e 1996, 

le C P T relève q u e q u e l q u e s p rog rès on t é té accompl is au cours des q u a t r e 

a n n é e s p r é c é d e n t e s . Toute fo i s , les faits qu ' i l a cons t a t é s lors d ' u n e visite 

effectuée en 1994 ont d é m o n t r é q u e la t o r t u r e et d ' a u t r e s formes de 

mauva i s t r a i t e m e n t s graves cons t i t ua i en t toujours des c a r a c t é r i s t i q u e s 

i m p o r t a n t e s de la g a r d e à vue d a n s ce pays. Au cours des visites 

effectuées en 1996, des d é l é g a t i o n s du C P T ont , u n e fois de p lus , t rouvé 

des p reuves man i f e s t e s q u e la police t u r q u e p r a t i q u a i t la t o r t u r e et 

d ' a u t r e s formes de m a u v a i s t r a i t e m e n t s graves . Le C P T fait ensu i t e 

r é fé rence à sa visite la plus r é c e n t e , effectuée en s e p t e m b r e 1996 dans 

des é t a b l i s s e m e n t s de police à A d a n a , B u r s a et I s t a n b u l , où la dé l éga t ion 

s 'est aussi r e n d u e d a n s trois p r i sons , afin de s ' e n t r e t e n i r avec ce r t a ines 

p e r s o n n e s qui avaient é té t r è s r é c e m m e n t p lacées en g a r d e à vue à 

A d a n a et à I s t a n b u l . U n n o m b r e cons idérab le de p e r s o n n e s e x a m i n é e s 

p a r les m é d e c i n s légis tes d e la dé l éga t i on p r é s e n t a i e n t des lésions ou 

d ' a u t r e s s ignes m é d i c a u x compa t ib l e s avec leurs a l l éga t ions de mauva i s 

t r a i t e m e n t s r écen t s infligés p a r la police, et en pa r t i cu l i e r de coups 

assenés sur la p l a n t e des p ieds , de coups sur la p a u m e des m a i n s et de 

suspens ion p a r les b ra s . Le C P T soul igne les cas d e sept p e r s o n n e s - t rès 

r é c e m m e n t d é t e n u e s d a n s les locaux de la sect ion a n t i - t e r r o r i s m e de la 

d i rec t ion de la s û r e t é d ' I s t anbu l - qu i f igurent p a r m i les e x e m p l e s les 

plus f l agran t s de t o r t u r e vus p a r des dé léga t ions du C P T en T u r q u i e . Ces 

p e r s o n n e s p r é s e n t a i e n t des s ignes de suspens ion p ro longée p a r les bras , 

avec des a t t e i n t e s mot r i ces et sensi t ives qu i , chez deux des pe r sonnes 
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e x a m i n é e s qui ava ien t p e r d u l 'usage des deux b ra s , p o u r r a i e n t se révéler 

i r révers ib les . Le C P T conclut que le r ecours à la t o r t u r e et à d ' a u t r e s 

fo rmes de m a u v a i s t r a i t e m e n t s graves con t i nue d ' ê t r e chose f r é q u e n t e 

d a n s des é t a b l i s s e m e n t s de police en T u r q u i e . 

B. Le protocole type d'autopsie des Nations unies 

73. Le « M a n u e l sur la p r éven t i on des exécu t ions ex t ra jud ic ia i res , 

a r b i t r a i r e s et s o m m a i r e s et les moyens d ' e n q u ê t e sur ces exécu t ions» , 

a d o p t é p a r les N a t i o n s un ies e n 1991, c o m p r e n d un protocole type 

d ' au tops i e v isant à fourn i r des di rect ives c o n t r a i g n a n t e s pour la condu i t e 

des au tops i e s pa r les p r o c u r e u r s et le p e r s o n n e l méd ica l . D a n s son 

in t roduc t ion , il est relevé que d a n s les cas qu i peuven t p r ê t e r à 

con t rove r se , il n 'es t j a m a i s bon d ' a b r é g e r ni l ' e x a m e n ni les conc lus ions ; 

au c o n t r a i r e , un e x a m e n et un r a p p o r t s y s t é m a t i q u e s et comple t s sont 

nécessa i res pour e m p ê c h e r que des dé ta i l s i m p o r t a n t s ne soient omis ou 

pas sen t i n a p e r ç u s : 

«Il est extrêmement important que les autopsies effectuées après une mort 

controversée soient tout à fait complètes. De même, les documents s'y rapportant et 

les conclusions doivent être établis dans les moindres détails pour permet t re une 

bonne exploitation des résultats. » 

74. D a n s la p a r t i e 2 c) , il est préc isé q u e des p h o t o g r a p h i e s a d é q u a t e s 

sont ind i spensab les pour é t a y e r les conclusions de l ' au tops ie . Les 

p h o t o g r a p h i e s d e v r a i e n t d o n n e r des images c o m p l è t e s de la v ic t ime et 

conf i rmer la p résence de t o u t e m a r q u e de b lessure ou de m a l a d i e qu i 

peu t ê t r e mise en évidence et don t il est ques t i on d a n s le r a p p o r t 

d ' au tops i e . 

PROCÉDURE DEVANT LA COMMISSION 

75. M""' Behiye S a l m a n a saisi la C o m m i s s i o n le 20 ma i 1993, 

p r é t e n d a n t q u e son époux , M. Agit S a l m a n , é t a i t décédé à la sui te de 

t o r t u r e s subies p e n d a n t sa g a r d e à vue . Elle invoqua i t les a r t i c les 2, 3 , 6, 

13, 14 et 18 de la Conven t i on . Au cours de la p r o c é d u r e devan t la 

C o m m i s s i o n , la r e q u é r a n t e a en ou t r e a l l égué avoir é té e n t r a v é e d a n s 

l 'exercice effectif de son droi t de recours individuel , tel q u e g a r a n t i p a r 

l ' anc ien ar t ic le 25 § 1. 

76. La C o m m i s s i o n a r e t e n u la r e q u ê t e (n° 21986/93) le 20 février 

1995. D a n s son r a p p o r t du 1 e r m a r s 1999 (ancien ar t ic le 31) , elle fo rmule 

l'avis u n a n i m e qu ' i l y a eu viola t ion de l 'ar t ic le 2 q u a n t au décès en g a r d e à 

1. Note du greffe : le rapport est disponible au greffe. 
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vue de l ' époux de la r e q u é r a n t e ; qu ' i l y a eu viola t ion de l 'ar t ic le 3 en ce 

q u e l ' époux de la r e q u é r a n t e a é té t o r t u r é ; qu ' i l y a eu viola t ion d e 

l 'ar t ic le 13 ; qu ' i l n 'y a pas eu viola t ion des a r t i c les 14 et 18 de la 

C o n v e n t i o n ; et q u e la T u r q u i e a failli aux obl iga t ions qu i lui i ncomba ien t 

en v e r t u de l ' anc ien a r t ic le 25. 

CONCLUSIONS PRÉSENTÉES À LA COUR 

77. D a n s son m é m o i r e , la r e q u é r a n t e invite la C o u r à c o n s t a t e r que 

l 'E ta t d é f e n d e u r a enf re in t les a r t ic les 2, 3, 13 e t l ' anc ien ar t ic le 25 § 1 de 

la Conven t ion . Elle pr ie la C o u r de lui oc t royer u n e sa t is fact ion équ i t ab l e 

au t i t r e de l 'ar t ic le 4 1 . 

78. Le G o u v e r n e m e n t d e m a n d e à la C o u r de d é c l a r e r la r e q u ê t e 

i r recevable , la r e q u é r a n t e n ' ayan t pas épuisé les voies de recours 

i n t e r n e s . A t i t r e subs id ia i re , il sou t i en t que les griefs de la r e q u é r a n t e 

sont d é n u é s de f o n d e m e n t . 

EN DROIT 

I. SUR L ' E X C E P T I O N PRÉLIMINAIRE D U G O U V E R N E M E N T 

79. Le G o u v e r n e m e n t sou t i en t q u e , c o n t r a i r e m e n t à ce qu ' ex ige 

l 'ar t ic le 35 de la Conven t ion , les voies de r ecour s i n t e r n e s n 'on t pas é té 

épu isées p a r la r e q u é r a n t e , qu i a u r a i t pu faire r e d r e s s e r ses griefs en 

e n g a g e a n t une p r o c é d u r e péna l e ou en sa is issant les j u r id i c t i ons civiles 

ou a d m i n i s t r a t i v e s . Il se réfère à l ' a r rê t Aytek in ( a r r ê t Aytek in c. T u r q u i e 

du 23 s e p t e m b r e 1998, Recueil des arrêts et décisions 1998-VII), d a n s leque l la 

C o u r avai t accueill i son except ion p r é l i m i n a i r e . 

Le G o u v e r n e m e n t fait valoir que la r e q u é r a n t e a é té pa r t i e à la 

p r o c é d u r e p é n a l e e n g a g é e con t r e les pol iciers accusés d 'avoir t o r t u r é son 

époux et p rovoqué son décès , et qu ' e l l e n ' a pas con te s t é le verdict 

d ' a c q u i t t e m e n t devan t la C o u r de cassa t ion . Celle-ci , qu i avai t 

a u p a r a v a n t a n n u l é la décis ion de ne pas pour su iv re les policiers , ne 

pouvai t passe r p o u r un r ecour s i n o p é r a n t . La r e q u é r a n t e a u r a i t 

é g a l e m e n t pu o b t e n i r des o r g a n e s jud ic i a i r e s n a t i o n a u x la r é p a r a t i o n du 

d o m m a g e m a t é r i e l et du pré jud ice m o r a l qu 'e l le r é c l a m e à p r é s e n t . 

80. Le conseil de la r e q u é r a n t e a aff i rmé lors de l ' aud ience q u e le 

r ecours de sa c l ien te con t r e la décis ion de c l a s s e m e n t avai t é té re je té 

avan t qu 'e l l e ne p r é s e n t e ses griefs à la C o m m i s s i o n . La p r o c é d u r e pa r 

laquel le le m i n i s t r e de la J u s t i c e a déféré l 'affaire à la C o u r de cassa t ion , 

qu i a renvoyé l 'affaire en j u g e m e n t , cons t i t ua i t u n r ecour s e x t r a o r d i n a i r e 

q u e la r e q u é r a n t e n ' é t a i t pas t e n u e d ' épu i se r . Elle a fait é g a l e m e n t valoir 
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q u ' u n a u t r e r ecours a u r a i t é té va in à la l u m i è r e des l acunes de l ' e n q u ê t e 

et du m a n q u e de p reuves a d m i n i s t r é e s devan t les t r i b u n a u x . 

8 1 . La C o u r rappe l le que la règ le de l ' épu i s emen t des voies de recours 

i n t e r n e s énoncée à l 'ar t icle 35 § 1 de la Conven t i on impose a u x r e q u é r a n t s 

l 'obl igat ion d 'u t i l i se r en p r e m i e r lieu les r ecour s n o r m a l e m e n t d isponibles 

et suff isants d a n s l 'ordre j u r i d i q u e i n t e r n e de leur pays p o u r l eur 

p e r m e t t r e d ' ob t en i r r é p a r a t i o n des violat ions qu ' i ls a l l èguen t . Lesdi ts 

r ecours doivent ex i s te r à un d e g r é suffisant de c e r t i t u d e , en p r a t i q u e 

c o m m e en théo r i e , sans quoi l eur m a n q u e n t l 'effectivité et l 'accessibi l i té 

voulues . L 'a r t i c le 35 § 1 impose auss i d e sou lever d e v a n t l ' o rgane i n t e r n e 

a d é q u a t , au moins en s u b s t a n c e et d a n s les fo rmes p resc r i t e s pa r le dro i t 

i n t e r n e , les griefs q u e l 'on e n t e n d fo rmule r pa r la sui te devan t la 

Cour , mais il n ' impose pas d ' u se r de recours qui ne sont ni a d é q u a t s ni 

effectifs ( a r r ê t s Aksoy c. T u r q u i e du 18 d é c e m b r e 1996, Recueil 1996-VI, 

pp . 2275-2276, §§ 51-52, et Akdivar et a u t r e s c. T u r q u i e d u 16 s e p t e m b r e 

1996, Recueil 1996-LV, p. 1210, §§ 65-67). 

82. La C o u r no te q u e le dro i t t u r c prévoi t des recours admin i s t r a t i f s , 

civils et p é n a u x con t re les ac tes illicites et dé l ic tue ls i m p u t a b l e s à l 'Eta t ou 

à ses a g e n t s ( p a r a g r a p h e s 59 et su ivan t s c i -dessus) . 

83 . En ce qu i c o n c e r n e l 'ac t ion de dro i t a d m i n i s t r a t i f fondée sur la 

r esponsab i l i t é objective de l ' admin i s t r a t i on q u e prévoit l 'ar t icle 125 de la 

C o n s t i t u t i o n ( p a r a g r a p h e s 65 e t 66 c i -dessus) , la C o u r rappe l le q u e 

l 'obl igat ion q u e les a r t ic les 2 et 13 de la Conven t i on font pese r sur les 

E t a t s c o n t r a c t a n t s de m e n e r une e n q u ê t e p rop re à condu i r e à 

l ' ident i f icat ion et à la pun i t ion des r e sponsab les en cas d ' ag ress ion 

mor te l l e p o u r r a i t ê t r e r e n d u e il lusoire si, pour les griefs fo rmulés sur le 

t e r r a i n de ces a r t i c les , un r e q u é r a n t devai t ê t r e censé avoir exercé u n e 

ac t ion de droi t a d m i n i s t r a t i f ne pouvan t d é b o u c h e r q u e sur l 'a l locat ion 

d ' u n e i n d e m n i t é ( a r r ê t Ya§a c. T u r q u i e du 2 s e p t e m b r e 1998, Recueil 

1998-VI ,p . 2431 , § 74). 

En c o n s é q u e n c e , la r e q u é r a n t e n ' ava i t pas l 'obl igat ion d ' i n t e n t e r la 

p r o c é d u r e a d m i n i s t r a t i v e susvisée, et l ' except ion p r é l i m i n a i r e est sur ce 

point d é p o u r v u e de f o n d e m e n t . 

84. Q u a n t à la possibi l i té d ' i n t e n t e r au civil une ac t ion en r é p a r a t i o n 

d ' u n d o m m a g e subi à cause d ' ac t e s illicites ou d ' un c o m p o r t e m e n t 

m a n i f e s t e m e n t illégal de la p a r t d ' a g e n t s de l 'E ta t ( p a r a g r a p h e 68 ci-

de s sus ) , la C o u r re lève q u e le d e m a n d e u r à u n e tel le ac t ion doit non 

s e u l e m e n t é tab l i r l ' ex is tence d ' un lien de causa l i t é e n t r e l 'acte dé l ic tue l 

et le d o m m a g e subi , mais il doit ident i f ier l ' a u t e u r p r é s u m é de l 'ac te . En 

l ' espèce , a u c u n é l é m e n t n ' i n d i q u e leque l des policiers est r e sponsab le des 

m a u v a i s t r a i t e m e n t s qu i , selon la r e q u é r a n t e , ont é té infligés à son époux , 

et du r e s t e , le r a p p o r t de l ' Ins t i tu t de m é d e c i n e légale d ' I s t anbu l , la plus 

h a u t e a u t o r i t é du pays, n ' é t ab l i t pas q u ' u n ac te illicite q u e l c o n q u e ait é té 

c o m m i s ( p a r a g r a p h e 24 c i -dessus) . 
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85 . E n ce qui conce rne les r ecour s de droi t péna l ( p a r a g r a p h e s 60 à 62 

c i -dessus) , la C o u r no te que la r e q u é r a n t e a a t t a q u é en vain la décis ion de 

ne pas poursu iv re les policiers impl iqués d a n s la d é t e n t i o n de son époux. 

La p r o c é d u r e pa r laquel le le m i n i s t r e de la J u s t i c e a déféré l 'affaire à la 

C o u r de cassa t ion é ta i t un recours e x t r a o r d i n a i r e , qu ' i l échet de 

cons idé re r c o m m e ne re levan t pas , n o r m a l e m e n t , de l 'ar t ic le 35 § 1 de la 

Conven t i on . N é a n m o i n s , il est vra i que la r e q u é r a n t e a é té p a r t i e à la 

p r o c é d u r e qu i a suivi la décis ion de la C o u r d e cassa t ion de renvoyer 

l 'affaire en j u g e m e n t . Le procès a abou t i à l ' a c q u i t t e m e n t des policiers , 

au mot i f q u e les p reuves é t a i e n t insuff isantes pour é tab l i r qu ' i l s ava ien t 

m a l t r a i t é son époux avan t sa m o r t ou q u e celui-ci é ta i t décédé en ra ison d e 

mauva i s t r a i t e m e n t s . Ce mot i f fondait é g a l e m e n t la décis ion de 

c l a s s emen t prise à l 'or igine p a r le p r o c u r e u r . La r e q u é r a n t e p r é t e n d que , 

clans ces c i r cons tances , un a u t r e r ecour s n 'avai t a u c u n e chance 

r a i sonnab le de succès et ne pouvai t ê t r e t e n u p o u r u n e ex igence en v e r t u 

du p r inc ipe de l ' épu i s emen t des voies de recours i n t e r n e s . 

86. La C o u r soul igne qu 'e l l e doi t a p p l i q u e r la règle de l ' é p u i s e m e n t 

des voies de recours i n t e r n e s en t e n a n t d û m e n t c o m p t e du c o n t e x t e : le 

m é c a n i s m e de s auvega rde des dro i t s de l ' h o m m e q u e les Pa r t i e s 

c o n t r a c t a n t e s sont convenues d ' i n s t a u r e r . Elle a ainsi r e c o n n u q u e 

l 'ar t ic le 35 § 1 doit s ' app l iquer avec u n e c e r t a i n e souplesse et sans 

fo rma l i sme excessif. Elle a de plus a d m i s q u e ce t t e règle ne s ' a ccommode 

pas d ' une app l i ca t ion a u t o m a t i q u e et ne revê t pas u n c a r a c t è r e absolu ; 

pour en con t rô le r le respec t , il faut avoir éga rd a u x c i r cons tances d e la 

cause . Ce la signifie n o t a m m e n t q u e la C o u r doit t en i r c o m p t e de 

m a n i è r e réa l i s te non s e u l e m e n t des r ecour s p révus en théo r i e d a n s le 

sys t ème j u r i d i q u e de la P a r t i e c o n t r a c t a n t e c o n c e r n é e , ma i s é g a l e m e n t 

du c o n t e x t e d a n s leque l il se s i tue ainsi q u e de la s i t ua t ion pe r sonne l l e 

du r e q u é r a n t . Il faut r e c h e r c h e r ensu i t e si, c o m p t e t e n u de l ' ensemble 

des c i r cons tances de l ' espèce, le r e q u é r a n t peu t passe r p o u r avoir fait 

t ou t ce q u ' o n pouvai t r a i s o n n a b l e m e n t a t t e n d r e de lui p o u r épu i se r les 

voies de recours i n t e r n e s ( a r r ê t s Akdivar et a u t r e s , p réc i t é , p . 1211, § 69, 

et Aksoy, p réc i t é , p . 2276, §§ 53 et 54) . 

87. La C o u r e s t ime q u e la b r a n c h e de l ' except ion p r é l i m i n a i r e du 

G o u v e r n e m e n t c o n c e r n a n t les r ecour s civils et p é n a u x soulève des 

ques t i ons re la t ives à l 'effectivité de l ' e n q u ê t e c r imine l le qu i sont 

é t r o i t e m e n t liées à celles q u e posen t les griefs formulés p a r la 

r e q u é r a n t e sur le t e r r a i n des a r t ic les 2, 3 et 13 de la Conven t i on . Elle 

observe é g a l e m e n t q u e le cas d ' espèce diffère de l 'affaire Aytekin 

invoquée p a r le G o u v e r n e m e n t , clans laquel le le soldat qui avait tué 

l ' époux de la r e q u é r a n t e avait é t é c o n d a m n é p o u r homicide involonta i re 

pa r le t r i b u n a l péna l de B a t m a n . La p r o c é d u r e p e n d a n t e devan t la C o u r 

de cassa t ion avait é té i n t rodu i t e t a n t p a r la r e q u é r a n t e q u e pa r le 

p r o c u r e u r , qu i p r é t e n d a i e n t tous d e u x q u e l ' in té ressé a u r a i t dû ê t r e 
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c o n d a m n é pour homic ide vo lon ta i re . D a n s ces condi t ions , on ne sau ra i t 

d i re que l ' e n q u ê t e m e n é e pa r les au to r i t é s n ' a pas offert à la r e q u é r a n t e 

des pe r spec t ives r a i sonnab l e s de faire t r a d u i r e en j u s t i c e la p e r s o n n e qu i 

avai t t ué son m a r i ( a r r ê t Aytek in p réc i t é , p . 2827, § 83) . 

88. En c o n s é q u e n c e , la C o u r re je t t e l ' except ion p r é l i m i n a i r e du 

G o u v e r n e m e n t en t a n t qu 'e l l e se r a p p o r t e au recours de droi t 

a d m i n i s t r a t i f invoqué ( p a r a g r a p h e 82 c i -dessus) . Elle la jo in t au fond en 

t a n t qu ' e l l e conce rne les r ecour s offerts pa r les voies civile et péna le 

( p a r a g r a p h e s 104 à 109 c i -dessous) . 

II. A P P R É C I A T I O N DES FAITS PAR LA C O U R 

89. La C o u r rappe l le sa j u r i s p r u d e n c e c o n s t a n t e , d ' ap rè s laquel le le 

sys t ème de la Conven t ion tel qu ' i l s ' appl iqua i t avan t le V n o v e m b r e 

1998 confiait en p r e m i e r l ieu à la C o m m i s s i o n l ' é t ab l i s s emen t et la 

vér i f icat ion des faits (anc iens a r t ic les 28 § 1 et 31). Si la C o u r n 'es t pas 

liée p a r les cons t a t a t i ons de la C o m m i s s i o n et d e m e u r e l ibre d ' app réc i e r 

les faits e l l e -même à la l u m i è r e de tous les é l é m e n t s qu 'e l le possède , ce 

n 'es t q u e d a n s des c i r cons tances excep t ionne l les qu 'e l l e use de ses 

p r o p r e s pouvoirs en la m a t i è r e (voir, e n t r e a u t r e s , l ' a r rê t Akdivar et 

a u t r e s p réc i t é , p . 1214, § 78). 

90. Les faits en li t ige e n t r e les pa r t i e s sont é t r o i t e m e n t liés à la 

q u e s t i o n de la r esponsab i l i t é de l 'E ta t q u a n t au t r a i t e m e n t infligé à Agit 

S a l m a n et à son décès d u r a n t sa g a r d e à vue . La C o u r e x a m i n e r a e n s e m b l e 

les ques t i ons de fait et de droi t p e r t i n e n t e s pour les griefs de la r e q u é r a n t e 

t i rés des ar t ic les 2, 3 et 13 de la Conven t i on et exposés c i -dessous. 

ni. SUR LES V I O L A T I O N S A L L É G U É E S DE L 'ARTICLE 2 DE LA 

C O N V E N T I O N 

9 1 . La r e q u é r a n t e sou t ien t que son époux , Agit S a l m a n , est décédé à la 

su i te de t o r t u r e s qu i lui ont é t é infligées p a r des policiers à la d i rec t ion de 

la s û r e t é d 'Adana . Elle se p la in t en o u t r e de l ' absence d ' e n q u ê t e effective 

sur les c i r cons tances d u m e u r t r e . Elle d é n o n c e u n e violat ion de l 'ar t icle 2 

de la C o n v e n t i o n , ainsi libellé : 

« 1. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut être 

infligée à quiconque intentionnellement, sauf en exécution d'une sentence capitale 

prononcée par un tribunal au cas où le délit est puni de cette peine par la loi. 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 

où elle résulterait d'un recours à la force rendu absolument nécessaire : 

a) pour assurer la défense de toute personne contre la violence illégale ; 
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b) pour effectuer une arrestation régulière ou pour empêcher l'évasion d'une 

personne régulièrement dé tenue; 

c) pour réprimer, conformément à la loi, une émeute ou une insurrection.» 

92. Le G o u v e r n e m e n t comba t ces a l l éga t ions . P o u r sa p a r t , la 

Commis s ion e x p r i m e l'avis q u e l 'ar t icle 2 a é té enfre in t au mo t i f qu 'Agi t 

S a l m a n est décédé à la sui te de t o r t u r e s subies p e n d a n t sa g a r d e à vue et 

que les a u t o r i t é s n 'on t pas m e n é d ' e n q u ê t e péna le a d é q u a t e sur les 

c i rcons tances e n t o u r a n t son décès . 

A. Thèses des comparants devant la Cour 

/. La requérante 

93. La r e q u é r a n t e aff irme q u e son époux a é t é t ué d u r a n t sa ga rde à 

vue . D ' a b o n d a n t e s p reuves médica les é tab l i s sen t qu ' i l y a eu r ecour s à la 

force, ce qui a p rovoqué un a r r ê t c a r d i a q u e . Les a u t o r i t é s ont é té 

incapab les d ' exp l ique r de m a n i è r e sa t i s fa isante c o m m e n t Agit S a l m a n 

é ta i t m o r t , ma i s ont écha faudé une his to i re m a n i f e s t e m e n t conçue pour 

t r aves t i r la vé r i t é . P o u r la r e q u é r a n t e , l o r squ 'un individu a u p a r a v a n t en 

b o n n e s an t é m e u r t en g a r d e à vue , il éche t d ' a t t r i b u e r ce décès aux ac tes 

des a u t o r i t é s en l ' absence de t o u t e expl ica t ion p laus ib le . A u c u n e 

expl ica t ion de la so r te n ' a é té d o n n é e pour l ' ecchymose à la po i t r ine , la 

f r ac tu re du s t e r n u m , l ' h é m a t o m e au pied g a u c h e , les é g r a t i g n u r e s à la 

cheville g a u c h e et les b lessures d a n s la rég ion axi l la i re . 

94. La r e q u é r a n t e invite é g a l e m e n t la C o u r à se ra l l ie r à l'avis de la 

C o m m i s s i o n , selon lequel il y a eu violat ion de l 'ar t icle 2 de la 

C o n v e n t i o n au mot i f que l ' e n q u ê t e m e n é e sur le décès de son époux é ta i t 

à ce point insuff isante et ineffective qu 'e l le s 'analyse en un m a n q u e m e n t à 

l 'obl igat ion de p r o t é g e r le dro i t à la vie. En pa r t i cu l i e r , l ' e n q u ê t e n ' a pas 

p e r m i s de recuei l l i r les p r euves médica les nécessa i r e s c o n c e r n a n t Agit 

S a l m a n . P a r e x e m p l e , il n 'y a pas eu d ' ana lyse h i s topa tho log ique des 

ecchymoses , et a u c u n e p h o t o g r a p h i e n ' a é té pr ise d u r a n t l ' au tops ie , 

c o n t r a i r e m e n t a u x r e c o m m a n d a t i o n s du pro tocole type d ' au t o p s i e des 

Na t ions un ies ( p a r a g r a p h e s 73-74 c i -dessus) . Le d o c t e u r § e n c o m m e 

l ' Ins t i tu t de m é d e c i n e légale d ' I s t anbu l ont t i ré des conclusions 

subject ives , en d o n n a n t u n e i m p o r t a n c e m o i n d r e aux causes possibles qu i 

m o n t r a i e n t les a u t o r i t é s sous u n j o u r défavorab le . D e m ê m e , les 

p r o c u r e u r s n 'on t fait a u c u n effort pour vérifier la vé rac i t é des 

déc l a ra t ions des policiers ou p o u r g a r a n t i r l ' ob ten t ion des p reuves 

nécessa i res à la p r o c é d u r e p é n a l e . 
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2. Le Gouvernement 

95. Le G o u v e r n e m e n t sou t i en t q u e les a l l éga t ions de la r e q u é r a n t e 

sont d é n u é e s de f o n d e m e n t . L ' au tops ie et le r a p p o r t de l ' Ins t i tu t de 

m é d e c i n e légale d ' I s t a n b u l on t é tabl i qu 'Agi t S a l m a n é ta i t m o r t d ' un 

a r r ê t c a r d i a q u e provoqué pa r l ' exc i ta t ion e n t o u r a n t son a r r e s t a t i o n et sa 

d é t e n t i o n . Il avait m o n t r é des s ignes d ' essouf f lement d a n s sa cellule et 

avai t é t é condui t à l 'hôpi ta l p a r les po l i c ie r s ; ceux-ci on t t e n t é su r le 

t ra je t de le r é a n i m e r , c a u s a n t ainsi la f r ac tu re du s t e r n u m . Les 

a l l éga t ions selon lesquel les il a u r a i t subi des t o r t u r e s sont infondées et 

s ' appu ien t sur des p h o t o g r a p h i e s inexplo i tab les et sur les spécu la t ions de 

médec in s qui n 'on t pas e x a m i n é le corps . Le G o u v e r n e m e n t soul igne q u e 

l ' Ins t i tu t de médec ine légale d ' I s t anbu l est u n o r g a n e de la plus h a u t e 

c o m p é t e n c e profess ionnel le , don t les conclusions ne peuven t ê t r e 

r évoquées en d o u t e . 

96. P o u r le G o u v e r n e m e n t , l ' e n q u ê t e é ta i t suff isante et effective. Tous 

les t é m o i n s c o m m e les fonc t ionna i res en cause ont é té i n t e r rogés et tous 

les e x a m e n s m é d i c a u x et méd ico légaux qui s ' imposa ien t ont é té 

e f fec tués ; n o t a m m e n t , la cause du décès a é t é vérifiée au moyen d ' une 

exper t i se de l ' Ins t i tu t de m é d e c i n e légale d ' I s t anbu l . Le m i n i s t è r e de la 

J u s t i c e a défé ré l 'affaire à la C o u r de cassa t ion , qui a a n n u l é la décis ion 

de c l a s s emen t et renvoyé l 'affaire en j u g e m e n t . Les p reuves ont é té 

e x a m i n é e s p a r la ju r id ic t ion qui a a c q u i t t é les policiers . T o u t e s les 

m e s u r e s nécessa i res ont donc é té pr ises p o u r e n q u ê t e r sur cet inc ident . 

B. Appréciation de la Cour 

/. Le décès d'Agit Salman 

97. L 'a r t i c le 2, qui g a r a n t i t le dro i t à la vie et définit les c i r cons tances 

d a n s lesquel les il peu t ê t r e l ég i t ime d ' infl iger la m o r t , se place p a r m i les 

a r t ic les p r i m o r d i a u x de la C o n v e n t i o n et ne souffre a u c u n e dé roga t i on . 

Avec l 'ar t ic le 3, il consacre l 'une des va leu r s f o n d a m e n t a l e s des sociétés 

d é m o c r a t i q u e s qui f o rmen t le Consei l de l 'Europe . Les c i r cons tances 

d a n s lesquel les il peu t ê t r e l ég i t ime d ' infl iger la m o r t doivent dès lors 

s ' i n t e r p r é t e r s t r i c t e m e n t . L 'objet et le bu t de la C o n v e n t i o n , i n s t r u m e n t 

de p ro tec t ion des ê t r e s h u m a i n s , r e q u i è r e n t é g a l e m e n t que l 'ar t ic le 2 soit 

i n t e r p r é t é et app l iqué d ' une m a n i è r e qui en r e n d e les ex igences conc rè t e s 

et effectives ( a r r ê t M c C a n n et a u t r e s c. R o y a u m e - U n i du 27 s e p t e m b r e 

1995, sér ie A n" 324, pp . 45-46, §§ 146-147). 

98. Pr is d a n s son e n s e m b l e , le t e x t e de l 'ar t ic le 2 d é m o n t r e qu ' i l ne 

vise pas u n i q u e m e n t l 'homicide i n t e n t i o n n e l ma i s é g a l e m e n t les 

s i tua t ions où un usage l ég i t ime de la force peu t condu i re à d o n n e r la 

m o r t de façon involonta i re . Le c a r a c t è r e dé l ibé ré ou i n t e n t i o n n e l du 
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r ecours à la force m e u r t r i è r e n 'es t toutefois q u ' u n é l é m e n t p a r m i d ' a u t r e s 

à p r e n d r e en c o m p t e d a n s l ' appréc ia t ion de la nécess i té de ce t t e m e s u r e . 

T o u t r ecours à la force doit ê t r e r e n d u « a b s o l u m e n t n é c e s s a i r e » pour 

a t t e i n d r e l 'un des objectifs m e n t i o n n é s aux a l inéas a) à c) . L ' emplo i des 

t e r m e s « a b s o l u m e n t nécessa i re » ind ique qu' i l faut a p p l i q u e r u n c r i t è re de 

nécess i té plus s t r ic t et i m p é r i e u x q u e celui n o r m a l e m e n t employé pour 

d é t e r m i n e r si l ' i n t e rven t ion de l 'E ta t est « n é c e s s a i r e d a n s u n e société 

d é m o c r a t i q u e » , au sens du p a r a g r a p h e 2 des a r t ic les 8 à 11 de la 

Conven t ion . En c o n s é q u e n c e , la force ut i l isée doit ê t r e s t r i c t e m e n t 

p r o p o r t i o n n é e aux bu t s l ég i t imes susvisés ( a r r ê t M c C a n n et a u t r e s 

p réc i t é , p . 46, §§ 148-149). 

99. C o m p t e t e n u de l ' i m p o r t a n c e de la p ro tec t ion de l 'ar t ic le 2, la C o u r 

doit e x a m i n e r de façon e x t r ê m e m e n t a t t en t ive les cas où l 'on inflige la 

m o r t , en p r e n a n t en cons idé ra t ion non s e u l e m e n t les ac tes des a g e n t s de 

l 'E ta t ma i s é g a l e m e n t l ' ensemble des c i r cons tances de l 'affaire. Les 

p e r s o n n e s en g a r d e à vue sont en s i tua t ion de vu lné rab i l i t é et les 

a u t o r i t é s ont le devoir de les p ro t ége r . P a r c o n s é q u e n t , l o r s q u ' u n 

individu est placé en g a r d e à vue a lors qu ' i l se t rouve en b o n n e s a n t é et 

q u e l 'on cons t a t e qu ' i l est blessé au m o m e n t de sa l ibé ra t ion , il incombe à 

l 'E ta t de fournir u n e expl ica t ion p laus ib le sur l 'or igine des b l e s su res (voir, 

p a r m i d ' a u t r e s , Selmouni c. France [ G C ] , n° 25803/94, § 87, C E D H 1999-V). 

L 'obl iga t ion qui pèse sur les a u t o r i t é s de jus t i f i e r le t r a i t e m e n t infligé à un 

individu placé en g a r d e à vue s ' impose d ' a u t a n t plus lo rsque cet individu 

m e u r t . 

100. P o u r a p p r é c i e r les p reuves , la C o u r a g é n é r a l e m e n t adop té 

j u squ ' i c i le c r i t è re de la p reuve « a u - d e l à de tou t d o u t e r a i s o n n a b l e » 

( a r r ê t I r l a n d e c. R o y a u m e - U n i du 18 j a n v i e r 1978, sér ie A n° 25, pp . 64-65, 

§ 161). Toutefo is , u n e telle p reuve peu t r é s u l t e r d ' u n faisceau d ' indices , ou 

de p r é s o m p t i o n s non ré fu tées , su f f i s amment graves , précis et 

c o n c o r d a n t s . Lo r sque les é v é n e m e n t s en cause , d a n s leur to ta l i t é ou pour 

u n e la rge p a r t , sont connus exc lus ivemen t des a u t o r i t é s , c o m m e d a n s le 

cas des p e r s o n n e s soumises à l eur con t rô le en g a r d e à vue , t o u t e b lessure 

ou décès su rvenu p e n d a n t ce t t e pé r iode de d é t e n t i o n d o n n e lieu à de fortes 

p r é s o m p t i o n s de fait. Il convient en vé r i t é de cons idé re r q u e la c h a r g e de 

la p r e u v e pèse su r les a u t o r i t é s , qu i doivent fourni r une expl icat ion 

sa t i s fa i san te et conva incan te . 

101. La C o u r e s t ime q u ' e n l 'espèce l ' app réc ia t ion des faits p a r la 

C o m m i s s i o n est conforme aux pr inc ipes exposés ci-dessus. 

102. Agit S a l m a n a é té placé en g a r d e à vue alors qu ' i l se t rouvai t 

a p p a r e m m e n t en b o n n e s a n t é et qu ' i l ne p r é s e n t a i t ni b lessure ni 

pa tho log ie active a n t é r i e u r e . A u c u n e expl ica t ion p laus ib le n ' a é té donnée 

pour les b lessures c o n s t a t é e s sur la chevil le g a u c h e , l ' ecchymose et la 

t u m é f a c t i o n du pied g a u c h e , l ' h é m a t o m e p r é s e n t sur la po i t r ine et la 

f rac ture du s t e r n u m . Les é l é m e n t s de p reuve ne conf i rmen t pas 
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l ' a f f i rmat ion d u G o u v e r n e m e n t selon laque l le les b lessures p o u r r a i e n t 

avoir é té causées lors de l ' a r r e s t a t i o n et la f rac ture du s t e r n u m résu l t a i t 

d ' un m a s s a g e c a r d i a q u e . L'avis du d o c t e u r Ki rang i l selon lequel 

l ' ecchymose à la po i t r ine d a t a i t d ' avan t l ' a r r e s t a t i on et Agit S a l m a n é ta i t 

décédé d ' u n a r r ê t c a r d i a q u e p rovoqué u n i q u e m e n t p a r le s t ress de sa 

d é t e n t i o n , à la sui te d ' u n e pé r iode p ro longée d 'essouf f lement , a é té 

réfuté pa r les expe r t i s e s des p rofesseurs P o u n d e r et C o r d n e r . Avan t 

d ' a d m e t t r e les déc l a ra t ions de ceux-ci q u a n t à la r ap id i t é du décès et la 

p robabi l i t é q u e l ' ecchymose et la f rac ture du s t e r n u m ré su l t a i en t d u 

m ê m e é v é n e m e n t , à savoir un coup sur la po i t r ine , la C o m m i s s i o n a 

accordé a u t é m o i g n a g e du d o c t e u r Ki rang i l t ou t e l ' i m p o r t a n c e qu ' i l 

m é r i t a i t et n ' a m o n t r é a u c u n e p ré fé rence indue p o u r les thèses des 

p rofesseurs C o r d n e r et P o u n d e r . O n peu t r e m a r q u e r q u e le doc t eu r 

Ki rang i l a signé le r a p p o r t de l ' Ins t i tu t de médec ine légale d ' I s t anbu l qui 

p r ê t a à con t rove r se d e v a n t la C o m m i s s i o n et , à cet éga rd , elle ne pouvai t 

p r é t e n d r e avoir un point de vue objectif ou i n d é p e n d a n t . P a r a i l leurs , les 

a l l éga t ions de collusion e n t r e les deux professeurs fo rmulées p a r l ' agent 

du G o u v e r n e m e n t à l ' aud ience sont d é n u é e s de f o n d e m e n t . 

103. P a r t a n t , la C o u r e s t ime q u e le G o u v e r n e m e n t n ' a pas d o n n é 

d ' exp l ica t ion p o u r le décès d 'Agit S a l m a n à la su i te d ' u n a r r ê t c a r d i a q u e 

p e n d a n t sa d é t e n t i o n d a n s les locaux de la d i rec t ion de la s û r e t é d 'Adana , 

et la r esponsab i l i t é de l 'E ta t d é f e n d e u r q u a n t à ce décès est donc e n g a g é e . 

Il s 'ensui t qu ' i l y a eu v io la t ion de l 'ar t ic le 2 à cet éga rd . 

2. Quant à l'allégation d'insuffisance de l'enquête 

104. La C o u r r appe l l e q u e l 'obl igat ion d e p r o t é g e r le dro i t à la vie 

q u ' i m p o s e l 'ar t icle 2 de la Conven t ion , c o m b i n é e avec le devoir g é n é r a l 

i n c o m b a n t à l 'Eta t en v e r t u de l 'a r t ic le 1 de « r e c o n n a î t r e ] à t o u t e 

p e r s o n n e re levan t de [sa] j u r i d i c t i on les droi t s et l ibe r tés définis [dans] 

la (...) C o n v e n t i o n » , imp l ique et exige de m e n e r u n e fo rme d ' e n q u ê t e 

effective lo rsque le r ecour s à la force a e n t r a î n é m o r t d ' h o m m e (voir, 

mutatis mutandis, les a r r ê t s M c C a n n et a u t r e s , p réc i t é , p . 49, § 161, et 

Kaya c. T u r q u i e du 19 février 1998,Recueil 1998-1, p . 329, § 105). 

105. A cet égard , la C o u r soul igne que l 'obl igat ion s u s m e n t i o n n é e ne 

vau t pas s e u l e m e n t p o u r les cas où il a é té é tabl i q u e la m o r t avait é t é 

p rovoquée p a r un a g e n t de l 'E ta t . La r e q u é r a n t e et le p è r e du défunt ont 

p o r t é officiel lement p l a in t e au sujet de la mor t a u p r è s des a u t o r i t é s 

c o m p é t e n t e s en m a t i è r e d ' e n q u ê t e , p r é t e n d a n t qu 'e l le r ésu l t a i t de 

t o r t u r e s . Pa r a i l leurs , le s imple fait q u e les a u t o r i t é s a i en t é té in formées 

du décès en g a r d e à vue d 'Agit S a l m a n donna i t ipso facto na i ssance à 

l 'obl igat ion, décou l an t d e l 'ar t ic le 2, de m e n e r u n e e n q u ê t e effective sur 

les c i rcons tances d a n s lesquel les il s 'é ta i t p rodu i t (voir, mutatis mutandis, 

les a r r ê t s Ergi c. T u r q u i e d u 28 ju i l l e t \998, Recueil 1998-IV, p. 1778, § 82, 
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et Ya§a, p réc i t é , p . 2438, § 100). Ce la imp l ique , le cas é c h é a n t , une 

au tops ie de n a t u r e à fourni r un c o m p t e r e n d u comple t et précis des 

s ignes possibles de mauva i s t r a i t e m e n t s et de b lessures et u n e analyse 

objective des c o n s t a t a t i o n s c l in iques , y compr i s de la cause du décès . 

106. En l 'espèce, la C o u r relève que l ' e x a m e n d ' au tops i e r evê ta i t une 

i m p o r t a n c e décisive p o u r l ' é t ab l i s semen t des c i r cons tances e n t o u r a n t le 

décès d 'Agit S a l m a n . Les difficultés q u ' a r e n c o n t r é e s la C o m m i s s i o n à 

cet éga rd - ce r t a in s faits sont du r e s t e tou jours en l i t ige e n t r e les pa r t i e s 

devan t la C o u r - p rov i ennen t p o u r u n e large p a r t des l acunes de l ' e x a m e n 

médica l post mortem. En par t i cu l i e r , l ' absence de p h o t o g r a p h i e s 

médico léga les a d é q u a t e s du corps et le défaut de d issec t ion et d ' e x a m e n 

h i s topa tho log ique des b lessures et des m a r q u e s qu ' i l p r é s e n t a i t ont 

e m p ê c h é tou t e analyse précise de la d a t a t i o n et de l 'or igine de ces 

m a r q u e s , ce qui cons t i tua i t u n é l é m e n t décisif p o u r é tab l i r si le décès 

d 'Agit S a l m a n avai t é té causé pa r de mauva i s t r a i t e m e n t s d a n s les vingt-

q u a t r e h e u r e s p r é c é d a n t sa m o r t . Le d o c t e u r § e n a affirmé 

c a t é g o r i q u e m e n t d a n s son r a p p o r t q u e la f r ac tu re du s t e r n u m pouvai t 

r é s u l t e r d 'un m a s s a g e c a r d i a q u e sans vérifier si un tel m a s s a g e avai t é té 

p r a t i q u é et, d a n s ces condi t ions , ce t t e a f f i rmat ion é ta i t fal lacieuse. 

L ' e x a m e n des cons t a t a t i ons d u d o c t e u r § e n p a r l ' Ins t i tu t de médec ine 

légale d ' I s t a n b u l n ' a pas r e m é d i é à ces l acunes , ma i s les a agg ravées en 

conf i rman t q u e l ' au tops ie révélai t qu 'Agi t S a l m a n é ta i t m o r t d ' u n a r r ê t 

c a r d i a q u e r é s u l t a n t de la combina i son d ' u n e pa tho log ie c a rd i aque 

a n t é r i e u r e et de la fébri l i té p rovoquée p a r son a r r e s t a t i o n . 

107. Le m a n q u e de p reuves médica les d é m o n t r a n t la vé rac i t é des 

a l léga t ions de t o r t u r e fo rmulées p a r la r e q u é r a n t e a fondé la décis ion de 

c l a s s emen t r e n d u e le 19 oc tobre 1992 pa r le p r o c u r e u r et la décision 

d ' a c q u i t t e r les pol iciers r e n d u e le 26 d é c e m b r e 1994 pa r la cour d 'assises 

d ' A d a n a . La C o u r e s t i m e q u e les l acunes de l ' e x a m e n d ' au tops i e ont 

r a d i c a l e m e n t voué à l 'échec tou t effort v isant à d é t e r m i n e r la 

responsab i l i t é des policiers d a n s le décès d 'Agit S a l m a n . P a r a i l leurs , 

l ' ac te d ' accusa t ion ci ta i t i nd i f f é r emmen t les n o m s de tous les policiers 

que l 'on savait avoir é té en con tac t avec Agit S a l m a n de son a r r e s t a t i o n à 

son décès , y compr i s les t rois pol iciers de p e r m a n e n c e d a n s la zone de 

g a r d e à vue p e n d a n t c e t t e pé r iode . A u c u n é l é m e n t de p reuve conce rnan t 

u n e ident i f icat ion plus précise des policiers qu i ava ien t m a l t r a i t é Agit 

S a l m a n , ou a u r a i e n t pu le faire, n ' a é té p rodu i t . 

108. D a n s ces condi t ions , u n recours p r é s e n t é à la C o u r de cassa t ion , 

qu i a u r a i t eu s e u l e m e n t le pouvoir de renvoyer l 'affaire devan t la 

j u r i d i c t i on de p r e m i è r e in s t ance pour r é e x a m e n , n 'ava i t a u c u n e chance 

effective de préc iser ou d e c o m p l é t e r les é l é m e n t s de p reuve disponibles . 

La C o u r n 'es t dès lors pas conva incue q u e le r ecour s en m a t i è r e péna le 

dont disposai t en théor i e la r e q u é r a n t e a u r a i t é té de n a t u r e à modifier 

de façon no tab le le cours de l ' e n q u ê t e . Il convient donc de cons idé re r que 
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la r e q u é r a n t e a satisfait à l 'exigence d ' épu i se r les r ecours p e r t i n e n t s en 

m a t i è r e p é n a l e . 

109. La C o u r conclut que les a u t o r i t é s n 'on t pas m e n é d ' e n q u ê t e 

effective sur les c i rcons tances e n t o u r a n t le décès d 'Agit S a l m a n , ce qu i 

r end les r ecour s civils eux auss i i n o p é r a n t s d a n s les c i r cons tances de 

l 'espèce. P a r t a n t , elle r e je t t e les volets péna l et civil de l ' except ion 

p r é l i m i n a i r e du G o u v e r n e m e n t ( p a r a g r a p h e s 84 à 88 ci-dessus) et 

conclut à la violat ion de l 'ar t ic le 2 à cet éga rd . 

IV. SUR LES V I O L A T I O N S A L L É G U É E S DE L 'ARTICLE 3 DE LA 

C O N V E N T I O N 

110. La r e q u é r a n t e a l l ègue que son époux a é té t o r t u r é avan t son 

décès . Elle invoque l 'ar t ic le 3 de la C o n v e n t i o n , qu i se lit ainsi : 

«Nul ne peut être soumis à la torture ni à des peines ou t rai tements inhumains ou 

dégradants . » 

111. La r e q u é r a n t e p r é t e n d q u e son époux a é t é soumis à un 

t r a i t e m e n t s ' ana lysan t en t o r t u r e a lors qu ' i l se t rouva i t en g a r d e à vue à 

la d i rec t ion de la s û r e t é d ' A d a n a . Elle sou t i en t q u e les m a r q u e s qu' i l avait 

a u x p ieds et aux chevilles d é m o n t r e n t qu ' i l a é té soumis à la falaka. Il 

a u r a i t é g a l e m e n t reçu à la po i t r ine u n coup assez pu i s san t pour f r ac tu re r 

le s t e r n u m . Les a u t o r i t é s n ' on t fourni a u c u n e a u t r e expl ica t ion plaus ib le 

p o u r les b lessures c o n s t a t é e s su r le corps . L ' i n t é re s sée aff irme en o u t r e 

q u e sa p la in te pour t o r t u r e n ' a j a m a i s fait l 'objet d ' une e n q u ê t e 

convenab le des a u t o r i t é s , au m é p r i s d u volet p r o c é d u r a l de l 'ar t ic le 3 de 

la Conven t i on . 

112. Le G o u v e r n e m e n t con tes t e q u e les é l é m e n t s m é d i c a u x révèlent 

u n q u e l c o n q u e s igne de t o r t u r e . Il nie é g a l e m e n t l ' ex is tence de lacunes 

d a n s l ' e n q u ê t e . 

113. La C o u r a conclu ci-dessus q u e le G o u v e r n e m e n t n ' a fourni 

a u c u n e expl ica t ion plaus ib le aux m a r q u e s et b lessures c o n s t a t é e s sur le 

corps d 'Agit S a l m a n , alors que celui-ci é ta i t a p p a r e m m e n t en b o n n e 

s a n t é avan t sa ga rde à vue ( p a r a g r a p h e 102 c i -dessus) . En o u t r e , 

l ' ecchymose et la t uméfac t ion visibles su r le pied g a u c h e , c o m b i n é e s avec 

les é g r a t i g n u r e s à la chevil le g a u c h e , sont compa t ib l e s avec l ' appl ica t ion 

de lafalaka, qui , selon le C o m i t é e u r o p é e n p o u r la p réven t ion de la t o r t u r e , 

est l 'une des formes de mauva i s t r a i t e m e n t s c o m m u n é m e n t employées , 

n o t a m m e n t à la d i rec t ion de la s û r e t é d ' A d a n a . Il est i m p r o b a b l e q u e ces 

b lessures a ien t é té causées a c c i d e n t e l l e m e n t . Pa r a i l leurs , l ' ecchymose à 

la po i t r i ne r ecouv ran t la f rac ture du s t e r n u m cor re spond é g a l e m e n t plus à 

un coup à la po i t r i ne q u ' à une c h u t e . Il y a donc lieu de cons idé re r q u e ces 

b lessures , p o u r lesquel les le G o u v e r n e m e n t n ' a fourni a u c u n e expl icat ion, 
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sont i m p u t a b l e s à une forme de m a u v a i s t r a i t e m e n t dont les a u t o r i t é s 

sont r e sponsab les . 

114. P o u r d é t e r m i n e r si u n e forme d o n n é e de mauva i s t r a i t e m e n t s 

doit ê t r e qual i f iée d e t o r t u r e , il faut avoir éga rd à la d i s t inc t ion que 

c o m p o r t e l 'ar t icle 3 e n t r e ce t t e no t ion et celle de t r a i t e m e n t s i n h u m a i n s 

ou d é g r a d a n t s . C o m m e la C o u r l'a déjà noté d a n s des a r r ê t s a n t é r i e u r s , il 

a p p a r a î t q u ' e n d i s t i n g u a n t la « t o r t u r e » des « t r a i t e m e n t s i n h u m a i n s ou 

d é g r a d a n t s » , la C o n v e n t i o n a voulu, pa r le p r e m i e r de ces t e r m e s , 

m a r q u e r d ' u n e spéciale infamie des t r a i t e m e n t s i n h u m a i n s dé l ibérés 

p r o v o q u a n t de fort g raves et c rue l les souffrances ( a r r ê t I r l ande 

c. R o y a u m e - U n i p réc i t é , pp. 66-67, § 167). O u t r e la g rav i té des 

t r a i t e m e n t s , la no t ion de t o r t u r e suppose un é l é m e n t i n t en t i onne l , 

r e c o n n u d a n s la Conven t i on des N a t i o n s un ies con t r e la t o r t u r e et a u t r e s 

pe ines ou t r a i t e m e n t s c rue l s , i n h u m a i n s ou d é g r a d a n t s , e n t r é e en v igueur 

le 26 j u i n 1987, qui précise que le t e r m e « t o r t u r e » s ' en tend de l 'infliction 

in t en t ionne l l e d ' u n e d o u l e u r ou de souffrances a iguës aux fins n o t a m m e n t 

d ' ob t en i r des r e n s e i g n e m e n t s , de p u n i r ou d ' i n t i m i d e r (ar t ic le 1). 

115. Eu é g a r d à la n a t u r e et à la gravi té des mauva i s t r a i t e m e n t s (la 

falaka et u n coup à la po i t r ine) et aux fortes p r é s o m p t i o n s pouvan t ê t r e 

t i rées des p reuves q u e ces m a u v a i s t r a i t e m e n t s on t é té infligés à Agit 

S a l m a n a lors qu ' i l é ta i t i n t e r rogé sur son impl ica t ion p r é s u m é e d a n s les 

act ivi tés du PKK, la C o u r e s t ime qu ' i ls ont e n t r a î n é de fort g raves et 

c ruel les souffrances p o u v a n t ê t r e qual i f iées de t o r t u r e s (voir é g a l e m e n t 

l ' a r rê t Selmouni p réc i t é , §§ 96-105) . 

116. La C o u r conclut qu ' i l y a eu violat ion de l 'ar t icle 3 de la 

Conven t i on . 

117. Elle ne j u g e pas nécessa i re d ' e x a m i n e r s é p a r é m e n t sur le t e r r a i n 

de l 'ar t icle 3 de la Conven t i on les a l léga t ions re la t ives aux l acunes de 

l ' e n q u ê t e . 

V. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 

C O N V E N T I O N 

118. La r e q u é r a n t e a l lègue n 'avoir d isposé d ' a u c u n recours effectif au 

sens de l 'ar t icle 13 de la Conven t ion , aux t e r m e s d u q u e l : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 

violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 

que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 

fonctions officielles.» 

119. Selon le G o u v e r n e m e n t , l ' e n q u ê t e m e n é e sur l ' incident et les 

pou r su i t e s et le p rocès dont les pol iciers ont fait l 'objet ont cons t i t ué un 

recours effectif p e r m e t t a n t d ' e x a m i n e r les a l l éga t ions de la r e q u é r a n t e . 

En o u t r e , celle-ci n ' a pas usé de la possibi l i té de c o n t e s t e r le verdict 
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d ' a c q u i t t e m e n t des policiers et n ' a donc pas ac t i onné les r ecours effectifs 

don t elle d isposai t . 

120. La C o m m i s s i o n , re jo in te p a r la r e q u é r a n t e , est d 'avis q u e les 

l acunes de l ' e n q u ê t e médico léga le ont r e n d u l ' ins t ruc t ion et le p rocès 

péna l i n o p é r a n t s . La r e q u é r a n t e p r é t e n d é g a l e m e n t q u e la t en t a t i ve des 

a u t o r i t é s de concoc te r une his to i re p o u r d i s s imule r ce qui s 'est passé 

aggrave c o n s i d é r a b l e m e n t la violat ion de l 'ar t ic le 13 en l 'espèce. 

121. La C o u r réaf f i rme q u e l 'ar t ic le 13 de la Conven t i on g a r a n t i t 

l ' ex is tence en dro i t i n t e r n e d ' un recours p e r m e t t a n t de s'y prévaloi r des 

d ro i t s et l ibe r tés de la Conven t ion , tels qu ' i ls p e u v e n t s'y t rouver 

consacrés . C e t t e d ispos i t ion a donc pour conséquence d ' ex ige r un recours 

i n t e r n e hab i l i t an t l ' ins tance na t iona l e c o m p é t e n t e à c o n n a î t r e du c o n t e n u 

d ' u n « gr ief dé fendab le » fondé sur la C o n v e n t i o n et à offrir le r e d r e s s e m e n t 

a p p r o p r i é , m ê m e si les E t a t s c o n t r a c t a n t s j ou i s sen t d ' u n e c e r t a i n e m a r g e 

d ' app réc i a t i on q u a n t à la m a n i è r e de se c o n f o r m e r aux obl iga t ions q u e leur 

fait ce t t e d isposi t ion. La po r t ée de l 'obl igat ion d é c o u l a n t de l 'ar t ic le 13 

var ie en fonction de la n a t u r e du gr ief q u e le r e q u é r a n t fonde sur la 

Conven t i on . Toute fo i s , le r ecours exigé pa r l 'ar t icle 13 doi t ê t r e «effectif» 

en p r a t i q u e c o m m e en dro i t , en ce sens p a r t i c u l i è r e m e n t q u e son exercice 

ne doit pas ê t r e en t r avé de m a n i è r e injustifiée p a r les ac tes ou omiss ions des 

a u t o r i t é s de l 'E ta t d é f e n d e u r ( a r r ê t s Aksoy, p réc i t é , p . 2286, § 9 5 ; Aydin 

c. T u r q u i e du 25 s e p t e m b r e 1991, Recueil 1997-VI, pp . 1895-1896, § 103, et 

Kaya, p réc i t é , pp . 329-330, § 106). 

Vu l ' i m p o r t a n c e f o n d a m e n t a l e du droi t à la p ro tec t ion de la vie, 

l ' a r t ic le 13 impose , o u t r e le v e r s e m e n t d ' une i n d e m n i t é là où il convient , 

des inves t iga t ions approfondies et effectives p r o p r e s à condu i r e à 

l ' ident i f icat ion et à la pun i t ion des r e sponsab les de la m o r t et 

c o m p o r t a n t u n accès effectif du p l a i g n a n t à la p r o c é d u r e d ' e n q u ê t e 

( a r r ê t K a y a p réc i t é , pp . 330-331, § 107). 

122. Su r la base des p reuves p rodu i t e s en l 'espèce, la C o u r a j u g é l 'Eta t 

d é f e n d e u r r e sponsab le au r e g a r d des a r t i c les 2 et 3 de la Conven t i on du 

décès de l 'époux de la r e q u é r a n t e et des t o r t u r e s qu ' i l a subies en g a r d e à 

vue . Les griefs énoncés p a r la r e q u é r a n t e à cet é g a r d sont dès lors 

« d é f e n d a b l e s » aux fins de l 'ar t icle 1.3 ( a r r ê t s Boyle et Rice c. R o y a u m e -

U n i d u 27 avril 1988, sér ie A n° 131, p . 23 , § 52, K a y a et Yasa , p réc i t é s , 

pp . 330-331, § 107, et p. 2442, § 113, r e s p e c t i v e m e n t ) . 

123. Les a u t o r i t é s ava ien t donc l 'obl igat ion de m e n e r u n e e n q u ê t e 

effective sur les c i r cons tances e n t o u r a n t le décès de l 'époux de la 

r e q u é r a n t e . P o u r les ra i sons exposées ci-dessus ( p a r a g r a p h e s 104 à 109), 

la C o u r ne peu t cons idé re r q u ' u n e e n q u ê t e j ud i c i a i r e effective ait é t é 

m e n é e c o n f o r m é m e n t à l 'ar t ic le 13, don t les ex igences p e u v e n t ê t r e plus 

a m p l e s que l 'obl iga t ion d ' e n q u ê t e r imposée p a r l 'ar t ic le 2 ( a r r ê t Kaya , 

p réc i t é , pp . 330-331, § 107). La C o u r e s t ime dès lors q u e la r e q u é r a n t e a 

é té pr ivée d ' un r ecour s effectif pour se p l a ind re du décès de son époux , et 
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n ' a donc pas eu accès à d ' a u t r e s r ecours t h é o r i q u e m e n t d isponibles , tels 

q u ' u n e ac t ion en d o m m a g e s - i n t é r ê t s . 

En c o n s é q u e n c e , il y a eu viola t ion de l 'ar t icle 13 de la Conven t i on . 

VI. SUR L ' E X I S T E N C E A L L É G U É E D ' U N E P R A T I Q U E DE 

V I O L A T I O N PAR LES A U T O R I T É S DES A R T I C L E S 2, 3 ET 13 

DE LA C O N V E N T I O N 

124. La r e q u é r a n t e affirme qu ' i l ex is te en T u r q u i e une p r a t i q u e 

officiel lement to lé rée de viola t ion des ar t ic les 2, 3 et 13 de la Conven t ion , 

laquel le a u g m e n t e la g rav i t é des a t t e i n t e s don t e l l e -même et son époux 

ont é t é v ic t imes . I n v o q u a n t d ' a u t r e s affaires c o n c e r n a n t des é v é n e m e n t s 

su rvenus d a n s le Sud-Est de la T u r q u i e , et où t a n t la C o m m i s s i o n q u e la 

C o u r ont é g a l e m e n t c o n s t a t é des violat ions des d isposi t ions p réc i t ées , 

l ' i n té ressée sou t i en t qu 'e l les révèlent que les a u t o r i t é s on t pris le pa r t i 

de n ie r s y s t é m a t i q u e m e n t les a l l éga t ions de violat ions graves des droi t s 

de l ' h o m m e et de refuser des r ecours . 

125. Eu éga rd à ses conclus ions sur le t e r r a i n des ar t ic les 2, 3 et 13 ci-

dessus , la C o u r ne j u g e pas nécessa i re de d é t e r m i n e r si les m a n q u e m e n t s 

identif iés en l 'espèce re lèven t d ' une p r a t i q u e a d o p t é e pa r les a u t o r i t é s . 

VIL SUR LA V I O L A T I O N A L L É G U É E DE L 'ANCIEN ARTICLE 25 DE 

LA C O N V E N T I O N 

126. Enfin, la r e q u é r a n t e se p la in t d 'avoir é té s é r i e u s e m e n t en t r avée 

d a n s l 'exercice de son dro i t de r ecour s individuel , au m é p r i s de l 'ancien 

ar t ic le 25 § 1 de la C o n v e n t i o n (déso rma i s l 'ar t ic le 34) , ainsi libellé : 

«La Commission peut être saisie d'une requête adressée au Secrétaire Général du 
Conseil de l'Europe par toute personne physique, toute organisation non 
gouvernementale ou tout groupe de particuliers, qui se prétend victime d'une violation 
par l'une des Hautes Parties Contractantes des droits reconnus dans la (...) Convention, 
clans les cas où la Haute Partie Contractante mise en cause a déclaré reconnaître la 
compétence de la Commission dans cette matière. Les Hautes Parties Contractâmes 
ayant souscrit une telle déclaration s'engagent à n'entraver par aucune mesure 
l'exercice efficace de ce droit. » 

127. La r e q u é r a n t e p r é t e n d avoir é té convoquée à t rois repr ises 

p a r les a u t o r i t é s . La p r e m i è r e fois, on lui b a n d a les yeux , elle fut 

b a t t u e et c o n t r a i n t e de s igner un d o c u m e n t , et exp l i c i t emen t invitée 

à la isser t o m b e r son affaire devan t la C o m m i s s i o n . Lors des deux 

d e r n i è r e s occasions, elle fut l o n g u e m e n t i n t e r r o g é e su r sa d e m a n d e 

d ' a s s i s t ance jud ic i a i r e à la C o m m i s s i o n . Selon l ' i n t é ressée , ces faits 

r évè len t u n e i n g é r e n c e d a n s le l ibre exercice de son droi t de recours 

individuel . 
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128. La C o m m i s s i o n , don t les dé l égués ont e n t e n d u la r e q u é r a n t e , a 

é tabl i q u e l ' in té ressée a é té convoquée pa r deux fois au moins . Ce la est 

conf i rmé pa r les d o c u m e n t s fournis pa r le G o u v e r n e m e n t , qui 

d é m o n t r e n t q u e des policiers de la sec t ion a n t i - t e r r o r i s m e ont i n t e r r o g é 

l ' i n t é ressée non s e u l e m e n t su r sa d e m a n d e d ' ass i s tance j ud i c i a i r e m a i s 

aussi sur sa r e q u ê t e . La C o m m i s s i o n a é g a l e m e n t e s t imé q u e les 

a f f i rmat ions de la r e q u é r a n t e selon lesquel les , à la sect ion an t i ­

t e r r o r i s m e , on lui avait b a n d é les yeux, on l 'avait f rappée et on lui avai t 

d o n n é des coups de pied é t a i e n t c réd ib les et p r o u v é e s ; la C o m m i s s i o n n ' a 

toutefois pas conclu à l ' exis tence de m a u v a i s t r a i t e m e n t s spécif iques dans 

la m e s u r e où tou t i n t e r r o g a t o i r e d ' u n r e q u é r a n t sur sa r e q u ê t e p a r la 

police est , selon elle, i ncompa t ib l e avec les obl iga t ions qui i n c o m b e n t à 

l 'E ta t en v e r t u de l ' anc ien a r t ic le 25 de la Conven t ion . 

129. Le G o u v e r n e m e n t aff irme que les a u t o r i t é s on t pr is con tac t avec 

la r e q u é r a n t e afin de vérifier la déc l a r a t i on de ressources qu 'e l l e avai t 

j o i n t e à sa d e m a n d e d ' ass i s tance jud ic i a i r e à la C o m m i s s i o n . Elle n ' a é té 

i n t e r r o g é e q u e sur ses biens et r evenus et n ' a fait l 'objet d ' a u c u n e m e s u r e 

d ' i n t i m i d a t i o n ou de press ion . Q u o i qu ' i l en soit, elle ne peu t s é r i e u s e m e n t 

p r é t e n d r e avoir é té i n t im idée pu i squ ' e l l e a pu poursu iv re l i b r e m e n t la 

p r o c é d u r e i n t e r n e con t r e les policiers sans e n t r a v e ou c r a i n t e . 

130. La C o u r rappe l le que , pour q u e le m é c a n i s m e de recours 

individuel i n s t a u r é p a r l ' ancien a r t ic le 25 (déso rma i s l 'ar t ic le 34) de la 

Conven t i on soit efficace, il est de la plus h a u t e i m p o r t a n c e q u e les 

r e q u é r a n t s , déc la rés ou po ten t i e l s , soient l ibres de c o m m u n i q u e r avec les 

ins t i tu t ions de la Conven t ion , sans que les a u t o r i t é s n e les p r e s s e n t en 

a u c u n e m a n i è r e de r e t i r e r ou modif ier leurs griefs ( a r r ê t s Akdivar et 

a u t r e s , p réc i té , p . 1219, § 105, Aksoy, p réc i t é , p. 2288, § 105, K u r t 

c. T u r q u i e du 25 ma i 1998, Recueil 1998-III, p . 1192, § 159, et Ergi , 

p réc i t é , p . 1784, § 105). A cet égard , le t e r m e « p r e s s e [ r j » vise non 

s e u l e m e n t la coerci t ion d i rec te et les ac tes f l agran t s d ' i n t i m i d a t i o n , mais 

auss i les ac tes ou con tac t s ind i rec t s et de mauva i s aloi t e n d a n t à d i s suade r 

les r e q u é r a n t s , ou à les d é c o u r a g e r de se prévaloi r du r ecour s qu'offre la 

C o n v e n t i o n ( a r r ê t K u r t , p réc i t é , loc. cit.). 

En o u t r e , pour d é t e r m i n e r si des con tac t s e n t r e les a u t o r i t é s et un 

r e q u é r a n t c o n s t i t u e n t des p r a t i q u e s inaccep tab les du point de vue de 

l ' anc ien ar t ic le 25 § 1, il faut t en i r c o m p t e des c i r cons tances pa r t i cu l i è r e s 

de la cause . A ce propos , il faut env isager la vu lné rab i l i t é du p l a i g n a n t et le 

r i sque q u e les a u t o r i t é s ne l ' inf luencent ( a r r ê t s Akdivar et a u t r e s , et K u r t , 

p réc i t é s , p . 1219, § 105, et pp . 1192-1193, § 160, r e s p e c t i v e m e n t ) . D a n s des 

affaires a n t é r i e u r e s , la C o u r a t enu c o m p t e de la vu lné rab i l i t é des 

vil lageois r e q u é r a n t s et de ce q u e , d a n s le Sud-Est de la T u r q u i e , p o r t e r 

p la in te con t r e les au to r i t é s pouvai t fort b ien susc i te r u n e c r a i n t e l ég i t ime 

de représa i l l es , et e s t imé q u ' i n t e r r o g e r les r e q u é r a n t s sur l eur r e q u ê t e à 

la C o m m i s s i o n cons t i tua i t une forme de press ion illicite et i naccep tab le 



ARRÊT SALMAN c. TURQUIE 467 

qui en t r ava i t le droi t de recours individuel , au m é p r i s de l 'ancien a r t ic le 25 

de la Conven t i on (ibidem). 

131. En l 'espèce, il ne p r ê t e pas à con t roverse e n t r e les pa r t i e s q u e la 

r e q u é r a n t e a é té i n t e r r o g é e pa r des policiers de la sect ion a n t i - t e r r o r i s m e 

d ' A d a n a le 24 j a n v i e r 1996, et de nouveau pa r des policiers le 9 février 

1996. Le d o c u m e n t r a p p o r t a n t le p r e m i e r i n t e r r o g a t o i r e m o n t r e q u e la 

r e q u é r a n t e a é té q u e s t i o n n é e non s e u l e m e n t sur sa déc l a r a t i on de 

ressources mais é g a l e m e n t sur les m o d a l i t é s de l ' i n t roduc t ion de sa 

r e q u ê t e à la C o m m i s s i o n et sur l ' iden t i t é des p e r s o n n e s qui l ' avaient 

ass i s tée . En o u t r e , le G o u v e r n e m e n t n ' a pas con te s t é q u e l 'on avait 

b a n d é les yeux de la r e q u é r a n t e alors qu ' e l l e se t rouva i t d a n s les locaux 

de la sect ion a n t i - t e r r o r i s m e d 'Adana . 

132. La C o u r e s t ime q u e le fait de b a n d e r les yeux de la r e q u é r a n t e n ' a 

pas m a n q u é d ' acc ro î t re la vu lné rab i l i t é de celle-ci, p r o v o q u a n t en elle 

angoisse et d é t r e s s e , et s 'analyse d a n s les c i r cons tances de la cause en un 

t r a i t e m e n t oppressif . Pa r a i l leurs , a u c u n e ra ison plausible ne p e r m e t 

d ' exp l ique r p o u r q u o i la r e q u é r a n t e a é té i n t e r r o g é e à deux rep r i ses sur 

sa d e m a n d e d ' a s s i s t ance judiciaire et, en pa r t i cu l i e r , pourquo i 

l ' i n t e r roga to i r e a é té condui t la p r e m i è r e fois p a r les policiers de la 

sect ion a n t i - t e r r o r i s m e , qu i , selon l ' in té ressée , é t a i e n t r e sponsab les du 

décès de son époux. La r e q u é r a n t e doit s ' ê t re sen t i e i n t i m i d é e pa r ces 

con tac t s avec les a u t o r i t é s . Il y a donc eu u n e i ngé rence de mauva i s aloi 

d a n s le r ecours qu 'e l l e a p r é s e n t é devan t les ins t i tu t ions de la Conven t ion . 

133. Dès lors, l 'E ta t d é f e n d e u r n ' a pas r e spec té les ob l iga t ions qui lui 

i n c o m b a i e n t aux t e r m e s de l ' anc ien ar t ic le 25 § 1 de la Conven t i on . 

VIII. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

134. L 'a r t i c le 41 de la Conven t i on se lit a i n s i : 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. Dommage matériel 

135. La r e q u é r a n t e r evend ique u n e p e r t e de r evenus de 39320 ,64 

livres s t e r l ing (GBP) . Elle fait valoir q u e son époux , qui t ravai l la i t 

c o m m e chauffeur de taxi au m o m e n t de son décès et é ta i t âgé de 

q u a r a n t e - c i n q ans , gagna i t l ' équ iva len t d e 242,72 G B P p a r mois . C o m p t e 

t enu de l ' e spé rance de vie m o y e n n e en T u r q u i e à ce t t e époque , le calcul 

effectué selon les tables ac tua r ie l l e s a abou t i à la s o m m e capi ta l i sée ci-

dessus . 
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136. Le G o u v e r n e m e n t ne fait a u c u n e obse rva t ion q u a n t au m o n t a n t 

r é c l a m é , pu isqu ' i l nie l ' ex is tence d e t o u t e viola t ion qu i c o m m a n d e r a i t 

l 'octroi d ' u n e sa t is fact ion équ i t ab le . 

137. Pour ce qui est de la d e m a n d e de la r e q u é r a n t e c o n c e r n a n t la 

p e r t e de r evenus , la j u r i s p r u d e n c e de la C o u r é tab l i t qu ' i l doit y avoir u n 

lien de causa l i t é man i fes t e e n t r e le d o m m a g e a l légué p a r l ' in té ressé (e ) et 

la viola t ion de la C o n v e n t i o n et q u e cela peu t , le cas é c h é a n t , inc lure u n e 

i n d e m n i t é au t i t r e de la p e r t e de r evenus (voir, e n t r e a u t r e s , l ' a r rê t 

B a r b e r a , M e s s e g u é et J a b a r d o c. E s p a g n e du 13 j u i n 1994 (article 50), 

série A n" 285-C, pp . 57-58, §§ 16-20; et Çakm c. Turquie [ G C ] , 

n° 23657/94, § 127, C E D H 1999-IV). La C o u r a e s t imé ( p a r a g r a p h e 103 

ci-dessus) q u e les a u t o r i t é s é t a i en t r e sponsab le s au r e g a r d de l 'ar t ic le 2 

de la Conven t i on du décès d 'Agit S a l m a n . D a n s ces condi t ions , il ex is te 

un lien de causa l i t é d i rec t e n t r e la viola t ion de l 'ar t icle 2 et la p e r t e du 

sou t ien financier q u e la v ic t ime a p p o r t a i t à sa veuve et ses en fan t s . La 

C o u r re lève q u e le G o u v e r n e m e n t n ' a pas c o n t e s t é le m o n t a n t r é c l a m é 

pa r la r e q u é r a n t e . Dès lors, eu é g a r d aux préc is ions fournies p a r celle-ci 

sur la base d ' un calcul a c tua r i e l du cap i ta l c o r r e s p o n d a n t , se lon el le, à la 

p e r t e de r evenus décou l an t d u décès d 'Agit S a l m a n , la C o u r accorde à 

l ' in té ressée une i n d e m n i t é de 39 320,64 G B P au t i t r e du d o m m a g e 

m a t é r i e l , à conver t i r en livres t u r q u e s au t aux appl icable à la d a t e du 

r è g l e m e n t . 

B. Dommage moral 

138. C o m p t e t enu de la g rav i té et du n o m b r e de viola t ions , la 

r e q u é r a n t e r é c l a m e 60 000 G B P au n o m de son époux et 10 000 G B P en 

son n o m p rop re pour pré jud ice m o r a l . 

139. Le G o u v e r n e m e n t ne se p rononce pas su r les m o n t a n t s r é c l amés , 

puisqu ' i l nie l ' ex is tence de t o u t e viola t ion qui c o m m a n d e r a i t l 'octroi d ' une 

sat isfact ion équ i t ab l e . 

140. La C o u r r appe l l e qu ' e l l e a conclu que les a u t o r i t é s é t a i en t 

r e sponsab les du décès de l ' époux de la r e q u é r a n t e et q u e celui-ci avait 

é té t o r t u r é avant sa m o r t a lors qu ' i l se t rouva i t en g a r d e à vue . O u t r e les 

violat ions des a r t i c les 2 et 3 à cet é g a r d , elle a é g a l e m e n t e s t imé q u e les 

a u t o r i t é s n ' ava ien t pas p rocédé à u n e e n q u ê t e ou offert de recours 

effectifs q u a n t à ces ques t i ons , au m é p r i s de l 'obl igat ion p r o c é d u r a l e 

imposée p a r l 'ar t ic le 2 de la C o n v e n t i o n et c o n t r a i r e m e n t à l 'ar t ic le 13. 

P a r a i l leurs , la r e q u é r a n t e a é té soumise à des m e s u r e s d ' i n t i m i d a t i o n 

a lors qu 'e l l e poursu iva i t sa r e q u ê t e . D a n s ces condi t ions , et eu é g a r d aux 

m o n t a n t s accordés d a n s des affaires c o m p a r a b l e s , la Cour , s t a t u a n t en 

é q u i t é , accorde la s o m m e de 25 000 G B P au t i t r e du d o m m a g e m o r a l subi 

pa r Agit S a l m a n , m o n t a n t à t r a n s m e t t r e à son épouse en t a n t q u e conjoint 
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surv ivant , et la s o m m e de 10000 G B P au t i t r e du pré jud ice m o r a l subi par 

la r e q u é r a n t e e l l e - m ê m e , s o m m e s à conver t i r en livres t u r q u e s au t a u x 

appl icable à la d a t e du r è g l e m e n t . 

C. Frais et dépens 

141. La r e q u é r a n t e sollicite a u to ta l 28 779,58 G B P en r e m b o u r s e m e n t 

des frais et d é p e n s e n c o u r u s p o u r la p r é s e n t a t i o n de sa r e q u ê t e , moins les 

m o n t a n t s versés p a r le Conse i l de l 'Europe au t i t r e de l 'ass is tance 

judic ia i re . La s o m m e d e m a n d é e co r re spond aux frais engagés en r appor t 

avec la c o m p a r u t i o n à l ' aud i t ion des t é m o i n s d e v a n t les dé l égués de la 

C o m m i s s i o n à A n k a r a et à S t r a s b o u r g et à l ' audience devan t la C o u r à 

S t r a s b o u r g . U n m o n t a n t de 10 035 G B P est sollicité p o u r les honora i r e s 

et frais admin i s t r a t i f s du Proje t k u r d e p o u r les dro i t s de l ' h o m m e ( P K D H ) 

pour son rôle de liaison e n t r e l ' équipe j u r i d i q u e t rava i l l an t au R o y a u m e -

U n i et les avocats et la r e q u é r a n t e en T u r q u i e , don t 2 800 G B P au t i t r e des 

frais de t r a d u c t i o n . U n e s o m m e de 4 235,98 G B P a é té r é c l a m é e p o u r le 

t ravai l des avocats en T u r q u i e . 

142. Le G o u v e r n e m e n t ne fait a u c u n e obse rva t ion sur les m o n t a n t s 

r éc l amés . 

143. H o r m i s les frais de t r a d u c t i o n , la C o u r n ' es t pas conva incue q u e 

les s o m m e s r é c l a m é e s pour le c o m p t e du P K D H a ien t é té n é c e s s a i r e m e n t 

exposées . S t a t u a n t en é q u i t é , et eu éga rd au d é c o m p t e dé ta i l l é fourni pa r 

la r e q u é r a n t e , elle accorde à celle-ci la s o m m e to ta le d e 21 544,58 G B P , à 

ma jo re r de t ou t e t axe sur la va leu r a jou tée et à m i n o r e r des 11 195 francs 

français pe rçus du Conse i l de l 'Europe au t i t r e de l ' ass is tance jud ic i a i r e , 

la s o m m e devan t ê t r e ve rsée sur le c o m p t e b a n c a i r e libellé en livres 

s t e r l ing d é t e n u pa r la r e q u é r a n t e au R o y a u m e - U n i , a insi qu ' i l ressor t de 

la d e m a n d e de sa t is fact ion équ i t ab l e . 

D. Intérêts moratoires 

144. Selon les in fo rma t ions don t la C o u r dispose , le t a u x d ' i n t é r ê t légal 

appl icable au R o y a u m e - U n i à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 

7,5 % l 'an. 

P A R C E S M O T I F S , L A C O U R 

1. Rejette, pa r seize voix con t re u n e , l ' except ion p r é l i m i n a i r e du 

G o u v e r n e m e n t ; 

2. Dit, p a r seize voix con t r e u n e , qu ' i l y a eu violat ion de l 'ar t icle 2 de la 

C o n v e n t i o n q u a n t au décès d'Agit S a l m a n p e n d a n t sa g a r d e à vue ; 
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3. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 2 de la C o n v e n t i o n 

en ce q u e les a u t o r i t é s n 'on t pas m e n é d ' e n q u ê t e suff isante et effective 

sur les c i r cons tances du décès d 'Agit S a l m a n p e n d a n t sa g a r d e à vue ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 3 de la C o n v e n t i o n ; 

5. Dit, p a r seize voix con t r e u n e , qu ' i l y a eu violat ion de l 'ar t icle 13 de la 

C o n v e n t i o n ; 

6. Dit, à l ' u n a n i m i t é , q u e l 'Eta t d é f e n d e u r a failli aux obl iga t ions qu i lui 

i n c o m b a i e n t en v e r t u de l ' anc ien ar t ic le 25 § 1 de la Conven t i on ; 

7. Dit, pa r seize voix con t r e une , 

a) q u e l 'E ta t d é f e n d e u r doit ve r se r à la r e q u é r a n t e , d a n s les t ro is mois , 

les s o m m e s su ivan tes , à conver t i r en livres t u r q u e s au t a u x applicable 
à la d a t e du r è g l e m e n t : 

i. 39320 ,64 G B P ( t r e n t e - n e u f mille t rois cent vingt livres s t e r l ing 

s o i x a n t e - q u a t r e pence) au l i t r e du pré judice m a t é r i e l ; 

ii. 35 000 G B P ( t r en t e -c inq mille livres s te r l ing) au t i t r e du 

pré jud ice m o r a l ; 

b) q u e ces m o n t a n t s se ron t à m a j o r e r d ' un i n t é r ê t s imple de 7,5 % l 'an 

à c o m p t e r de l ' expi ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

8. Dit, p a r seize voix con t r e u n e , 

a) que l 'Etat d é f e n d e u r doi t ve r se r à la r e q u é r a n t e , d a n s les t rois mois , 

sur le c o m p t e banca i r e d é t e n u p a r celle-ci au R o y a u m e - U n i , 

21544 ,58 G B P (vingt et un mil le cinq cent q u a r a n t e - q u a t r e livres 

s t e r l ing c i n q u a n t e - h u i t p e n c e ) , pour frais et d é p e n s , p lus tout 

m o n t a n t pouvan t ê t r e dû au t i t r e de la t axe sur la va leu r a jou tée , 

moins 11195 F R F (onze mille cent qua t r e -v ing t -qu inze francs 

français) à conver t i r en livres s t e r l ing au t aux appl icable à la d a t e du 

p rononcé du p ré sen t a r r ê t ; 

b) q u e ces s o m m e s se ron t à m a j o r e r d ' un i n t é r ê t s imple de 7,5 % l 'an à 

c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

9. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion équ i t ab le p o u r le 

surplus . 

Fai t en français et en angla i s , puis p rononcé en aud ience pub l i que au 

Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 27 j u i n 2000. 

Luzius WILDHABER 

P ré s iden t 

Michele DE SALVIA 

Greff ier 
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Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions s épa rée s 

su ivan tes : 

- op in ion c o n c o r d a n t e de M""' Greve , à laque l le M . Bonel lo déc l a r e se 

ral l ier ; 

- op in ion d i s s iden te de M. Gölcüklü . 

L.W. 

M. de S. 
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O P I N I O N C O N C O R D A N T E D E M m e L A J U G E G R E V E , 

À L A Q U E L L E M . L E J U G E B O N E L L O 

D É C L A R E S E R A L L I E R 

(Traduction) 

En l 'espèce, j ' a i voté avec mes col lègues de la major i t é . Les faits de la 

cause sont suffisants p o u r fonder les cons ta t s de violat ions a u x q u e l s la 

C o u r pa rv ien t d a n s l ' a r rê t . J e pense n é a n m o i n s devoir r even i r su r 

q u e l q u e s a spec t s de l ' a r r ê t où la ma jo r i t é me semble avoir t i ré des 

déduc t ions a l lan t au -de là de celles que les faits a u t o r i s a i e n t . 

1. Agit Salman a subi des tortures à la direction de la sûreté dAdana mais on 

ne peut guère tirer de conclusions quant aux circonstances dans lesquelles elles 

furent infligées 

Au p a r a g r a p h e 1 15, la major i té conclut qu 'Agi t S a l m a n a é t é m a l t r a i t é 

alors q u ' o n l ' i n t e r rogea i t sur sa pa r t i c ipa t ion p r é t e n d u e aux act iv i tés du 

PKK. J e ne puis souscr i re à c e t t e déduc t ion . Le doss ier ne r e n f e r m e 

a b s o l u m e n t aucun é l é m e n t v e n a n t é t aye r l ' hypothèse qu 'Agi t S a l m a n a 

é té t o r t u r é pendant son i n t e r r o g a t o i r e ; il ex is te encore moins de 

possibi l i tés de d é t e r m i n e r quel les furent les ques t i ons a b o r d é e s a u cours 

de l ' i n t e r roga to i r e supposé . Les a u t o r i t é s t u r q u e s d é m e n t e n t qu 'Agi t 

S a l m a n ait é t é soumis à q u e l q u e i n t e r r o g a t o i r e q u e ce soit a lors qu ' i l se 

t rouvai t en g a r d e à vue à la d i rec t ion de la s û r e t é d 'Adana . 

Voici ce q u e les é l é m e n t s de p reuve don t dispose la C o u r p e r m e t t e n t 

d ' é t a b l i r : la n a t u r e et le d e g r é des mauva i s t r a i t e m e n t s qu 'Agi t S a l m a n a 

subis alors qu'il se trouvait en garde à vue à la direction de la sûreté d'Adana ont 

e n t r a î n é de t rès graves et c rue l les souffrances qu i p e u v e n t ê t r e qual i f iées 

de t o r t u r e . Su r le corps d'Agit S a l m a n ont é té t rouvées des b lessures qui 

p e u v e n t d o n n e r à p e n s e r qu ' i l a é té soumis à lafalaka et a reçu u n coup à la 

po i t r ine . L'on sai t q u e la d i rec t ion de la s û r e t é r e c h e r c h a i t Agit S a l m a n 

car on le soupçonna i t de p r e n d r e p a r t aux act iv i tés du P K K . Q u e les 

mauva i s t r a i t e m e n t s subis pa r lui puis son décès soient su rvenus avan t 

l ' i n t e r roga to i r e c o m m e le p r é t e n d e n t les a u t o r i t é s t u r q u e s , ou d a n s le 

cad re de l ' i n t e r roga to i r e - ou d 'a i l l eurs ap rès celui-ci - est u n e ques t i on 

ne p r é s e n t a n t a u c u n e p e r t i n e n c e p o u r ce qu i est de la conclus ion de la 

C o u r à p ropos de la t o r t u r e . 

2. L'examen post m o r t e m d'Agit Salman fournit des informations limitées et 

laisse un certain nombre de questions sans réponse 

L ' e n q u ê t e q u e la C o m m i s s i o n a m e n é e sur le cas d'Agit S a l m a n 

pa r t a i t de ce t t e p r é m i s s e q u e le corps avait fait l 'objet d ' une 
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au tops ie , c 'es t -à-dire une au tops ie au sens où on l ' en tend 

n o r m a l e m e n t . Se r e p o r t e r à ce propos , pa r e x e m p l e , à la descr ip t ion 

de « l ' au tops ie » q u e l 'on t rouve non s e u l e m e n t d a n s le pro tocole type 

d ' au tops ie é tab l i pa r les Na t ions un ies et a u q u e l l ' a r rê t se ré fè re en 

son p a r a g r a p h e 73, ma i s auss i d a n s la R e c o m m a n d a t i o n n" R (99) 3 

d u C o m i t é des Min i s t r e s d u Conse i l de l 'Eu rope aux E t a t s m e m b r e s 

re la t ive à l ' h a r m o n i s a t i o n des règles en m a t i è r e d ' au tops ie 

médico léga le , du 2 février 1999. 

D a n s le cas d 'Agit S a l m a n , de solides ra isons inc i ten t à p a r l e r p lu tô t 

d 'un e x a m e n médica l post mortem q u e d ' u n e au tops i e . C e t é l é m e n t revêt 

de l ' impor t ance car l 'on semble avoir p e r d u de vue et m é l a n g é des 

in fo rmat ions significatives du fait que l'on a pa r l é de m a n i è r e g é n é r a l e 

d ' u n e au tops i e . 

Pour ce qu i est de 1 '«autopsie» d 'Agit S a l m a n , l'on dispose des 

in fo rma t ions su ivan tes qu i sou lèven t des ques t ions graves q u a n t à la 

t e n e u r de l ' e x a m e n : 

a) Le r a p p o r t d ' au tops i e d a t é du 29 avril 1992 déc la re qu 'Agi t S a l m a n 

est décédé à l 'hôpi tal publ ic d ' A d a n a ce m ê m e j o u r et q u e ce décès est 

su rvenu « d a n s des c i r cons t ances s u s p e c t e s » . L ' au tops i e avai t é t é r equ i se 

p a r u n e l e t t r e du m ê m e j o u r du p r o c u r e u r d 'Adana . Le r a p p o r t déc la re 

n o t a m m e n t q u e « d a n s le c ad re de l ' au tops ie p r a t i q u é e à (...) en p ré sence 

de (...) certaines parties du corps du défunt ont été reçues pour examen, l ' e x a m e n 

p r a t i q u é n 'a fait naître aucune objection à l'enterrement et le rapport détaillé sera 

établi ultérieurement, (...) pu isqu ' i l n'apparaît aucun autre motif de procéder à un 

examen [c'est moi qu i m e t s en i t a l ique] ». Le r appor t est s igné p a r M. Tevfik 

Aydin, le p r o c u r e u r , et le d o c t e u r F a t i h §en , le m é d e c i n légis te . 

b) En ce qui conce rne l ' au tops ie , le d o c t e u r §en a pa r la sui te fait la 

dépos i t ion su ivan te : 

«Pour la plupart des autopsies que nous pratiquons, nous pesons chaque organe séparément: le 
cerveau, le cœur, le fnie, la rate, les reins. Le poids du cœur d'un adulte normal de sexe 
masculin se situe entre 350 et 450 g. Nous avons trouvé en l'occurrence un cœur de 
550 g, taille plus grande que la normale, j'ai donc conclu que le cœur était plus gros 
que la normale. Il s'agit là d'une évaluation objective, entièrement visuelle - d'après 
laquelle le cœur était hypertrophié [c'est moi qui souligne]. 

Eh bien, dans les cas où nous ne pouvons définir la cause du décès 
macroscopiquemcnt, c'est-à-dire à l'œil nu, nous prélevons quelques fragments des 
organes aux fins d'un examen au microscope. Ainsi qu'il ressort du rapport, l'on 
procède à des prélèvements sur pratiquement tous les organes: les poumons, les 
artères coronaires du cœur, le muscle cardiaque, le foie, la rate, les glandes surrénales, 
les reins, le cerveau, le cervelet et la moelle épinière. 

A la suite de l'examen pratiqué sur le cadavre le 29 avril 1992 et l'autopsie effectuée le 

même jour, j'ai indiqué dans la conclusion de mon rapport d'autopsie tout ce que les 

examens macroscopiques (ce que l'on peut voir à l'œil nu) et microscopiques (examens de 

laboratoire) ont permis de constater [c'est moi qui souligne].» 



474 ARRÊT SALMAN c. TURQUIE - OPINION CONCORDANTE 

Le moins q u e l 'on puisse d i r e , c 'est q u e cela ne résout pas la ques t ion de 

savoir si, d a n s le cas d 'Agit S a l m a n , tous les échan t i l lons d ' o rganes on t é té 

e f fec t ivement pré levés sur le corps et pesés s é p a r é m e n t ou si le poids a é t é 

e s t i m é à l 'œil nu . C e t t e d e r n i è r e hypo thèse semble la plus p robab le 

c o m p t e t enu du laps de t e m p s r e m a r q u a b l e m e n t cour t qu i s 'est écoulé 

e n t r e le décès d 'Agit S a l m a n , qu i se s i tue e n t r e 1 h 20 et 2 h e u r e s le 

29 avril 1992, et le m o m e n t où l 'on a r e d o n n é le corps en vue de 

l ' e n t e r r e m e n t . Le corps n 'a é t é r e m i s q u e lorsque tous les e x a m e n s 

p e r t i n e n t s e u r e n t é t é p r a t i q u é s , vers midi le m ê m e j o u r , soit dix h e u r e s 

envi ron ap rè s le décès , dix h e u r e s don t q u e l q u e s - u n e s s e u l e m e n t é t a i en t 

des h e u r e s de t ravai l o rd ina i r e s . Les forces de l 'o rdre sont a l lées à midi 

c h e r c h e r le fils d 'Agit S a l m a n en vue d e l ' i n t e r roge r sur l ' é ta t de s a n t é de 

son pè r e s e u l e m e n t pour lui d i re q u e celui-ci é ta i t décédé et qu ' i l devai t 

a l ler p r e n d r e le corps à la m o r g u e . 

D a n s sa dépos i t ion , le d o c t e u r § e n a pa r l é en ces t e r m e s de ses 

condi t ions de t ravai l : 

«A l 'époque,j 'exerçais seul à Adana.J 'é ta is seul à pratic|ticr la médecine légale pour 

toute la région d'Adana. J e n'avais pas non plus le moindre assistant. J 'a i trouvé qu'il 

était insuffisant de confier à une seule personne la tâche d' interpréter et d'établir un 

rapport sur cette question [le décès d'Agit Salman]. Comme c'était là mon opinion, j 'ai 

dit dans mon rapport que celui-ci devait être adressé à l'Institut de médecine légale 

d'Istanbul. » 

Le p r o c u r e u r , M. Tevfik Aydin, a lui auss i d o n n é d a n s sa dépos i t ion des 
ind ica t ions su r sa c h a r g e de t ravai l : 

«Je pense que nous avons été informés [du décès] soit par un message de la 

police soit lorsque les responsables de l'hôpital l'ont signale à notre secrétariat. Si 

nous sommes disponibles à ce moment-là, nous allons immédiatement sur les 

lieux mais si, mettons, je me trouve dans un autre hôpital à examiner un corps ou 

si je me trouve sur le lieu d'un accident de la route, j ' y vais lorsque j ' a i fini ce 

travail. Il arrive que l'on nous signale un décès à deux, trois ou quat re endroits en 

même temps. De sorte que nous répondons aux appels l'un après l 'autre, en 

fonction de l'itinéraire le mieux adapté.» 

Les p h o t o g r a p h i e s pr ises d 'Agit S a l m a n avan t qu ' i l n e fût e n t e r r é 

m o n t r e n t q u e si l 'on a p r a t i q u é u n e au tops ie d a n s les règ les , pré levé des 

o r g a n e s en t i e r s , ouver t la boî te c r â n i e n n e , etc. , l 'on a p r a t i q u é l ' e x a m e n 

médica l en m e t t a n t u n soin e x t r a o r d i n a i r e à p r é s e r v e r u n e b o n n e 

a p p a r e n c e au corps pour le m o m e n t où on le r e n d r a i t en vue de 

l ' e n t e r r e m e n t - ce qu i d e m a n d e plus de t e m p s q u e la m a n i è r e hab i tue l l e 

et p lus b r u t a l e de p rocéde r . 

Si l ' « a u t o p s i e » a é té l imi tée , les cons idé ra t ions approfondies formulées 

u l t é r i e u r e m e n t q u a n t au sens exact à d o n n e r a u poids n o t a m m e n t du 

c œ u r et des p o u m o n s d 'Agit S a l m a n r i s q u e n t d ' ê t r e viciées. 

c) D a n s le cas d'Agit S a l m a n , le « r a p p o r t d ' a u t o p s i e » dé ta i l l é ne d a t e 

q u e du 21 ma i 1992. C o n t r a i r e m e n t à un r a p p o r t d ' au tops ie o r d i n a i r e , il 
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fonde ses conclusions non s e u l e m e n t sur les cons ta t s m é d i c a u x de 

l ' au tops ie en t a n t q u e te l le mais sur les « c o n s t a t a t i o n s de l ' e n q u ê t e 

j u d i c i a i r e » . Le d o c t e u r §en s 'en est exp l iqué en ces t e r m e s : 

«Les informations figurant clans le compte rendu d'examen du cadavre relèvent pour 
nous de l'enquête judiciaire. Notre rapport d'autopsie s'appuie aussi sur ces 
informations. Comme vous pouvez le remarquer, nous employons les mots «enquête 
judiciaire». Dans le rapport d'autopsie, la mention de l'enquête judiciaire renvoie aux 
informations qui nous ont été fournies de l'extérieur, par le procès-verbal d'examen du 
cadavre. Nous appelons cela l'enquête judiciaire.» 

Le r a p p o r t d ' au tops i e ne c o m p r e n d pas l u i - m ê m e les i n fo rma t ions ainsi 

a joutées et l 'on ne peu t donc pas lire d a n s le r a p p o r t des é l é m e n t s qu i se 

t rouven t en d e h o r s . 

d) C e r t a i n e s des l é s ions / i r r égu la r i t é s don t a t t e s t e n t les p h o t o g r a p h i e s 

d'Agit S a l m a n et don t sa f emme et son frère on t fait é t a t d a n s leurs 

dépos i t ions , ne sont pas s ignalées d a n s les d o c u m e n t s su r 1 '«autopsie». 

Lorsqu ' i l a é t é p rocédé à 1 '«autopsie», les a u t o r i t é s ignora ien t q u e le 

m o r t sera i t p h o t o g r a p h i é ou que la m o r t d 'Agit S a l m a n d o n n e r a i t lieu à 

u n e affaire d e v a n t u n e j u r id i c t i on i n t e r n a t i o n a l e . 

U n rapport d'identification d ressé le l e n d e m a i n d u décès et de l ' e x a m e n 

d'Agit S a l m a n aff i rme que le corps a é t é e x a m i n é pa r le p r o c u r e u r de 

service avan t son t r a n s p o r t à la m o r g u e aux fins d ' au tops i e . Le j o u r du 

décès et de 1 '«autopsie », il est no té que « l 'on a c o n s t a t é qu ' i l n ' é t a i t pas 

possible de m o n t r e r le corps à q u e l q u ' u n qui connaissa i t le défunt et 

d ' ob t en i r u n e ident i f ica t ion sans r é s e r v e ; les p a r e n t s du défunt se sont 

ad res sés au p r o c u r e u r au jou rd ' hu i et, c o m m e ils é t a i en t p r é s e n t s » , on 

les a e m m e n é s à la m o r g u e aux fins d ' ident i f ica t ion . Ce n 'es t pas 

exac t . Les forces de l ' o rd re ava ien t é t é c h e r c h e r le fils d 'Agi t S a l m a n 

pour l ' in former de la m o r t de son pè r e et lui ava ien t di t qu ' i l é ta i t 

censé e m m e n e r le corps avec lui, dix h e u r e s s e u l e m e n t ap rè s qu 'Agi t 

S a l m a n fut décédé . 

Pour conc lu re , selon moi l ' e x a m e n médica l post mortem d 'Agit S a l m a n 

et l ' e n q u ê t e re la t ive au décès ont é té si l a m e n t a b l e s q u e , au m i e u x , ils 

n 'on t offert a u c u n indice p e r m e t t a n t de découvr i r les vé r i t ab le s causes 

du décès d 'Agit S a l m a n et , au pis, ils é t a i e n t t o t a l e m e n t t r o m p e u r s . En 

bref, ils ne se conci l ia ient pas avec l 'obl igat ion faite à l 'E ta t d ' e n q u ê t e r 

sur un décès s u r v e n u p e n d a n t une d é t e n t i o n . L ' e n q u ê t e / l ' e x a m e n a 

p e u t - ê t r e é té superf ic iel( le) s i m p l e m e n t p a r c e q u ' o n ne se souciai t pas 

d e c o n n a î t r e la vé r i t ab le cause d u décès a lors q u ' o n ne s ' a t t en d a i t pas à 

ce que les p roches a i l lent p lus avant ; l 'on ne devra i t pas en a r r ive r t rop 

vite à la conclus ion q u e les l acunes sont dues à une d i s s imula t ion 

p r é m é d i t é e . C e l a n ' a t t é n u e p o u r t a n t n u l l e m e n t la r esponsab i l i t é qui 

i ncombe a u x a u t o r i t é s t u r q u e s d ' a s s u r e r des e n q u ê t e s a d é q u a t e s dans 

u n e affaire c o m m e celle-ci. 
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3. Le simple fait qu'une personne ait agi en qualité de médecin légiste ne la 

prive pas d'indépendance et d'impartialité 

C o m m e le soul igne la R e c o m m a n d a t i o n n" R (99) 3 p réc i t ée , il i m p o r t e 

q u e les e x p e r t s légis tes exe rcen t leurs fonctions en tou te i n d é p e n d a n c e et 

i m p a r t i a l i t é et en t ou t e object ivi té . Le seul fait q u e q u e l q u ' u n ai t agi 

c o m m e expe r t légiste ne doit pas ê t r e u n e ra i son de m e t t r e en d o u t e son 

object ivi té ou son i n d é p e n d a n c e . J e ne puis donc souscr i re aux r e m a r q u e s 

néga t ives de mes col lègues , f igurant au p a r a g r a p h e 102 de l ' a r rê t , 

c o n c e r n a n t le d o c t e u r Ki rang i l , de l ' Ins t i tu t de médec ine légale 

d ' I s t anbu l . 
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J e r e g r e t t e de ne pouvoir p a r t a g e r en l 'espèce le point de vue de la 

ma jo r i t é , p o u r les ra i sons exposées ci-dessous. 

1. J ' a d m e t s q u e la saisine de la C o u r de cassa t ion p a r le m i n i s t r e de la 

J u s t i c e con t r e la décision de c l a s s e m e n t é t a i t u n e voie de recours 

e x t r a o r d i n a i r e , inaccessible à la r e q u é r a n t e . Toutefo is , j e ne souscr is pas 

à l'avis de la major i t é selon leque l u n e fois l 'ac t ion péna l e e n g a g é e p a r le 

recours du m i n i s t r e de la J u s t i c e , la r e q u é r a n t e é ta i t d i spensée d ' épu i se r 

l ' ensemble de la voie péna l e au mot i f q u e ce t t e p r o c é d u r e revê ta i t un 

c a r a c t è r e e x t r a o r d i n a i r e de p a r la n a t u r e du r ecour s qu i l 'avait i n s t i tuée . 

C e t t e conclusion ne ref lè te pas la r éa l i t é du droi t t u r c . J ' a i m e r a i s 

sou l igner q u e que l le que soit la n a t u r e de l 'acte ou du r ecour s qui a lancé 

l ' ins tance , t o u t e p r o c é d u r e péna le devan t les j u r id i c t ions répress ives 

t u r q u e s suit les règles o r d i n a i r e s ; tel fut le cas en l 'espèce. 

P o u r c e t t e ra ison m ê m e , la r e q u é r a n t e n ' a pas hés i té à i n t e rven i r dans 

la p r o c é d u r e péna l e et n ' a pas eu le s e n t i m e n t q u e ce t t e i n t e r v e n t i o n étai t 

super f lue s i m p l e m e n t pa rce q u e la p r o c é d u r e en q u e s t i o n é ta i t 

e x t r a o r d i n a i r e eu éga rd à la n a t u r e du r ecour s in t roduc t i f d ' i n s t ance . 

E t a n t d o n n é q u e la p r o c é d u r e e n g a g é e pa r le r ecours du m i n i s t r e de la 

J u s t i c e revê ta i t u n c a r a c t è r e t o t a l e m e n t o r d i n a i r e et q u e la r e q u é r a n t e , 

ag i s san t à p a r t e n t i è r e c o m m e t ie rs i n t e r v e n a n t , a pa r t i c ipé à la 

p r o c é d u r e d e v a n t la j u r i d i c t i on de p r e m i è r e i n s t ance , on ne s au ra i t dire 

q u e l ' i n té ressée é ta i t d i spensée de r e c h e r c h e r les possibi l i tés de recours 

en dro i t i n t e r n e . 

2. A m o n sens , le p r o b l è m e f o n d a m e n t a l t i en t au fait q u e la 

r e q u é r a n t e a c o m m e n c é à suivre les règles du dro i t i n t e r n e en 

i n t e r v e n a n t d a n s la p r o c é d u r e p é n a l e , m a i s n ' a pas poursuivi celle-ci en 

d e u x i è m e ins t ance . A p p a r e m m e n t , elle a s i m p l e m e n t a b a n d o n n é sans 

mot i f va lab le . Elle n ' a invoqué a u c u n e c i rcons tance qui se sera i t p rodu i t e 

au cours de la p r o c é d u r e , de n a t u r e à jus t i f ie r le fait qu ' e l l e n ' a pas épuisé 

les voies d e d ro i t . A cet é g a r d , j e ne suis pas convaincu q u e la décis ion 

d ' a c q u i t t e m e n t puisse r a i s o n n a b l e m e n t jus t i f i e r le fait q u e la r e q u é r a n t e 

n ' a pas c o n t e s t é le v e r d i c t ; en effet, le con t rô le a u r a i t é té effectué pa r la 

C o u r de cassa t ion , c 'es t -à-di re la j u r i d i c t i o n ayan t a n n u l é la décis ion de 

c l a s semen t a n t é r i e u r e à la p r o c é d u r e péna l e de p r e m i è r e in s t ance . 

3. Ce la signifie é g a l e m e n t q u e le cont rô le de la C o u r de cassa t ion ne 

sau ra i t ê t r e cons idéré c o m m e un r ecour s inaccessible ou ineffectif. La 

décision de c e t t e j u r id i c t ion d ' a n n u l e r la décis ion de c l a s s e m e n t au tout 

d é b u t de la p r o c é d u r e prouve à suffisance le c o n t r a i r e . 

Il convient en o u t r e de r e m a r q u e r q u e l ' e x a m e n de la C o u r d e cassa t ion 

n e se b o r n e en a u c u n e m a n i è r e à con t rô l e r la conformi té en dro i t d e la 

décision de p r e m i è r e i n s t ance . La h a u t e j u r id i c t ion a é g a l e m e n t 
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c o m p é t e n c e p o u r e x a m i n e r le fond de l 'affaire. O n ne peu t donc af f i rmer 

d ' e m b l é e qu 'e l l e ne p rocéde ra i t pas à cet e x a m e n au fond, s ' ab s t enan t 

a insi d ' app réc i e r les é l é m e n t s de p reuve déjà recueil l is en p r e m i è r e 

in s t ance . Il faut sou l igner q u e le cont rô le effectué pa r la C o u r de 

cassa t ion po r t e en p r e m i e r lieu su r l ' appréc ia t ion des p reuves à laquel le 

s 'est l ivrée la j u r id i c t ion de p r e m i è r e in s t ance . 

J e ne suis pas p e r s u a d é q u e l ' é ta t du doss ier nu i ra i t au con t rô le . J e 

n ' ape rço i s a u c u n é l é m e n t de n a t u r e à é t aye r ce t t e a f f i rmat ion . E t a n t 

d o n n é q u e la C o m m i s s i o n a fondé ses conclusions p r i n c i p a l e m e n t sur les 

p reuves r a s s e m b l é e s p a r les a u t o r i t é s i n t e r n e s , il é ta i t é g a l e m e n t possible 

à la C o u r de cassa t ion d ' a p p r é c i e r le m ê m e e n s e m b l e de p r e u v e s q u e la 

C o m m i s s i o n et d e pa rven i r à une conclusion s imi la i re . Dès lors , j e ne 

p a r t a g e pas le point de vue de la major i t é selon lequel le cont rô le de la 

C o u r de cassa t ion a u r a i t é té ineffectif. 

4. J e m e sera is laissé convaincre si la ma jo r i t é de la C o u r avai t 

exposé les ra i sons qu i l 'ont inc i tée à s ' é ca r t e r des moti fs de l ' a r rê t du 

23 s e p t e m b r e 1998 d a n s l 'affaire Aytekin c. T u r q u i e (Recueil des arrêts et 

décisions 1998-VII). D a n s c e t t e affaire, la C o u r avai t accordé u n e 

i m p o r t a n c e no tab le à l ' i n te rven t ion de la r e q u é r a n t e , M""' G ù l t e n 

Aytek in , d a n s la p r o c é d u r e p é n a l e . La C o u r avai t é g a l e m e n t conclu 

q u ' e n c o n s é q u e n c e de c e t t e i n t e rven t ion , la r e q u é r a n t e a u r a i t dû 

a c t i o n n e r les r ecours admin i s t r a t i f s p e r m e t t a n t d ' ob ten i r r é p a r a t i o n , 

p a r a l l è l e m e n t à la p r o c é d u r e péna le d a n s laquel le elle é ta i t 

i n t e r v e n u e (ibidem, p . 2828, § 84) . C e t t e conclus ion est m a n i f e s t e m e n t 

i n d é p e n d a n t e de t o u t e c o n d a m n a t i o n pa r la j u r id i c t ion i n t e r n e , 

p u i s q u e la C o u r a dit « p a r a l l è l e m e n t à la p r o c é d u r e p é n a l e » pour 

i n d i q u e r q u e ces r ecour s deva ien t ê t r e ac t ionnés avan t la 

c o n d a m n a t i o n . 

D a n s l ' a r rê t Aytek in , la C o u r a soul igné la possibi l i té de r é p a r a t i o n 

q u ' i m p l i q u e la p r o c é d u r e p é n a l e (ibidem). L ' i n s t ance d a n s l 'affaire 

Aytek in , s imi la i re à la p r o c é d u r e d a n s l 'affaire S a l m a n , suivait les règles 

d e p r o c é d u r e o r d i n a i r e s . Dès lors, r ien d a n s la p r o c é d u r e n ' e m p ê c h a i t 

M"" Behiye S a l m a n d e p a r v e n i r à u n r é s u l t a t a n a l o g u e à celui de l 'affaire 

A y t e k i n ; or M m c S a l m a n a a b a n d o n n é et n 'es t pas al lée au bout des 

d é m a r c h e s j u r i d i q u e s . 

A m o n sens , il n 'es t pas fondé en dro i t de p r é s u m e r q u e la C o u r de 

cassa t ion a u r a i t - d a n s tous les cas - conf i rmé l ' a c q u i t t e m e n t p rononcé 

p a r la j u r i d i c t i on in fé r ieure . En l ' absence du nécessa i re r ecours de 

M n l ( S a l m a n , a u c u n e p réd ic t ion ne pouvai t ê t r e faite à cet éga rd . 

En conclusion, j e dois d é c l a r e r q u e les c i r cons tances de la cause ne 

jus t i f i en t pas de s ' éca r t e r des c r i t è r e s ut i l isés d a n s l ' a r rê t Aytekin . Pa r 

c o n s é q u e n t , j e ne puis p a r t a g e r l 'avis de la major i t é exposé aux 

p a r a g r a p h e s 82 et 83 de l ' a r rê t . 
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5. Q u a n t à l 'ar t ic le 2, j ' a i voté en faveur du cons ta t de viola t ion, mais 

s e u l e m e n t en ce qu i c o n c e r n e la façon don t l ' e n q u ê t e su r la m o r t d 'Agit 

S a l m a n a é té condu i t e . S 'agissant de la r e sponsab i l i t é q u a n t à ce décès , j e 

p a r t a g e e n t i è r e m e n t l 'opinion en p a r t i e d i s s iden te de M. A l k e m a , m e m b r e 

de la C o m m i s s i o n (voir le r appor t de la C o m m i s s i o n d a n s ce t t e affaire). Il 

ne fait a u c u n d o u t e q u e , c o m m e il l 'a d i t , « les condi t ions d e l ' appl icabi l i té 

de l 'ar t icle 2 exposées au p a r a g r a p h e 312 du r a p p o r t (homicide 

i n t e n t i o n n e l ou r é s u l t a t d 'un recours au to r i sé à la force) n 'on t (...) pas 

é té r é u n i e s » . Il con t i nue en d i s a n t : « P o u r c i ter le p a r a g r a p h e 284, 

« a u c u n des divers médec in s et e x p e r t s n ' a con t e s t é qu 'Agi t S a l m a n 

souffrait d ' u n e pa tho logie c a r d i a q u e sous- jacente ». C e t é t a t c a rd i aque 

(...) n ' é t a i t a p p a r e m m e n t pas connu des r e sponsab les de l ' a r r e s t a t i o n e t 

de la d é t e n t i o n d 'Agit S a l m a n . » 

O n p o u r r a i t a d m e t t r e q u e les c i r cons tances du t r a i t e m e n t auque l 

Agit S a l m a n a é té soumis peuven t avoir causé l ' a r rê t c a r d i a q u e et , pa r 

c o n s é q u e n t , la m o r t de l ' in té ressé . Toute fo i s , a u c u n é l é m e n t ne prouve 

qu ' i l y ait eu homicide volontaire. Il se peu t q u e la force don t il a é té fait 

usage à l ' encon t r e d 'Agit S a l m a n s 'analyse en u n e violat ion de l 'ar t ic le 3 . 

Ma i s r ien ne p e r m e t d 'a f f i rmer que les policiers de p e r m a n e n c e a u r a i e n t 

d û et pu prévoi r q u e les mauva i s t r a i t e m e n t s qu ' i l s inf l igeaient a u r a i e n t 

des conséquences mor t e l l e s . Dès lors, les condi t ions p e r m e t t a n t 

d ' a p p l i q u e r l 'ar t icle 2 exc lus ivement à ces mauva i s t r a i t e m e n t s ne sont 

pas r empl i e s . 

6. Q u a n t au cons ta t de viola t ion de l 'ar t icle 13 de la C o n v e n t i o n , j e 

renvoie à m o n opin ion d i s s iden te d a n s l 'affaire Ergi c. T u r q u i e ( a r r ê t du 

28 ju i l l e t \998, Recueil 1998-IV). 

E n o u t r e , d è s lors q u e l 'on a conclu à la violat ion d e l 'ar t ic le 2 de la 

C o n v e n t i o n au mo t i f qu ' i l n 'y a pas eu d ' e n q u ê t e effective su r le décès à 

l 'or igine de la p l a in t e , a u c u n e ques t ion d i s t inc te ne se pose sous l 'angle de 

l 'ar t ic le 13. L ' absence d ' e n q u ê t e sa t i s fa i san te et suff isante su r ce décès qui a 

d o n n é lieu aux griefs de la r e q u é r a n t e , a u r e g a r d t a n t de l 'ar t ic le 2 q u e de 

l 'ar t ic le 13, signifie a u t o m a t i q u e m e n t qu ' i l n 'y a pas eu de recours effectif 

devan t une i n s t ance na t i ona l e . Sur ce poin t , j e renvoie à m o n opinion 

d i s s iden te d a n s l 'affaire Kaya c. T u r q u i e ( a r r ê t d u 19 février 1998, Recueil 

1998-1) e t à l 'avis e x p r i m é p a r u n e l a rge ma jo r i t é d e la C o m m i s s i o n (voir les 

affaires Aytek in c. T u r q u i e , r e q u ê t e n" 22880/93 , r a p p o r t de la C o m m i s s i o n 

du 18 s e p t e m b r e 1997 ; Ergi c. T u r q u i e , r e q u ê t e n" 23818/94, r a p p o r t de la 

C o m m i s s i o n du 20 ma i 1997 ; Ya§a c. T u r q u i e , r e q u ê t e n" 22495/93 , r appor t 

d e la C o m m i s s i o n d u 8 avril 1997). 

7. Q u a n t à l ' app l ica t ion de l 'ar t ic le 41 de la C o n v e n t i o n , j e m e sépa re 

de la ma jo r i t é sur d e u x p o i n t s : la sa t i s fac t ion équ i t ab le et le m o d e de 

r e m b o u r s e m e n t des frais de j u s t i c e . J e m ' e x p l i q u e . 

8. D ' a b o r d le d é d o m m a g e m e n t . D a n s la g r a n d e ma jo r i t é des cas , la 

C o u r a soul igné et aff irmé c l a i r e m e n t le c a r a c t è r e spécula t i f et fictif des 
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d e m a n d e s d ' i n d e m n i t é p o u r pré judice m a t é r i e l , s u r t o u t lorsqu 'e l les 

r é s u l t e n t de «calculs d ' a c t u a i r e » . Elle a donc p r a t i q u e m e n t tou jours 

re je té ce g e n r e de p r é t e n t i o n s . 

9. D a n s les r a r e s cas où elle a al loué au r e q u é r a n t u n e somme-

d é t e r m i n é e p o u r pré judice m a t é r i e l , elle a é tab l i le m o n t a n t en équité, ne 

d é p a s s a n t j a m a i s les l imi tes du r a i sonnab le et év i tan t a insi t ou t calcul 

spéculatif . 

10. D a n s la p r é s e n t e affaire, la C o u r , i gno ran t sa j u r i s p r u d e n c e 

c o n s t a n t e , s 'est non s e u l e m e n t bel et b ien livrée à des «calculs 

d ' a c t u a i r e » spécula t i fs , m a i s a de surc ro î t e s t i m é j u s t e et r a i s o n n a b l e 

d ' a l louer au r e q u é r a n t une s o m m e plus q u ' e x o r b i t a n t e (39 320,64 livres 

s t e r l ing (GBP) plus 35 000 G B P ) , j a m a i s a t t e i n t e à ce j o u r . Les m o n t a n t s 

o r d i n a i r e m e n t accordés se s i tuen t e n t r e 15 000 et 2 0 0 0 0 G B P . J ' e s t i m e 

q u e la c rédib i l i té et la force de convict ion des décis ions de ju s t i ce 

p rov iennen t de la cons tance et du suivi de la j u r i s p r u d e n c e é tab l ie , ce qui 

exclut les h a u t s et bas e x t r ê m e s . 

P o u r jus t i f i e r ce qu i v ient d ' ê t r e di t , j e m e p e r m e t s de m e ré fé re r (à 

t i t r e d ' e x e m p l e ) à des a r r ê t s p r é c é d e m m e n t r e n d u s pa r la C o u r en la 

m a t i è r e . En voici, in extenso, les p a r a g r a p h e s p e r t i n e n t s . 

Arrêt Kurt du 25 mai 1998 

(Disparition - Violation) 

[A. Préjudice moral) 

[Prétention] 

«171. L'intéressée soutient qu'elle-même et son fils sont victimes de violations 
spécifiques de la Convention ainsi que d'une pratique de telles violations. Elle invite la 
Cour à lui octroyer une somme totale de 70000 livres sterling (GBP) qu'elle justifie ainsi : 
30000 GBP pour son fils en raison de sa disparition ainsi que de l'absence de garanties et 
de dispositifs d'enquête efficaces à cet égard; 10 000 GBP pour elle-même pour 
compenser la souffrance qu'elle éprouve par suite de la disparition de son fils et de 
l'absence de recours effectif à ce sujet; et 30 000 GBP à titre d'indemnité pour l'un et 
l'autre du fait qu'ils sont victimes d'une pratique de «disparitions » dans le Sud-Est de la 
Turquie. » 

[Décis ion de la Cour] 

«174. La Cour rappelle avoir constaté un manquement de l'Etat défendeur à 
l'article 5 en ce qui concerne le fils de M""' Kurt. Elle estime qu'il y a lieu d'octroyer à 
celui-ci une indemnité en raison de la gravité de la violation en question. Elle alloue 
15000 GBP, montant à verser à la requérante qui le détiendra pour son fils et les 
héritiers de celui-ci.» 

1. Certains chiffres et phrases ont été soulignés par moi. 
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Arrêt Tekin du 9 ju in 1998 
(Violation de l'article 3) 

[A. Dommages] 

[Prétention et décis ion de la Cour] 

«75. Le requérant réclame 25000 livres sterling (GBP) pour dommage moral et 

25000 GBP de dommages-intérêts majorés. 

(...) 

77. La Cour estime que, vu ses constats de violation des articles 3 et 13 de la 
Convention, il y a lieu d'octroyer une somme pour préjudice moral. Compte tenu du 
taux élevé de l'inflation en Turquie, elle exprime la somme en livres sterling, à 
convertir en livres turques au taux applicable le jour du versement (arrêt Selçuk et 
Asker précité, p. 917, § 115). Elle alloue au requérant la somme de 10000 GBP. 

78. La Cour rejette la demande de «dommages-intérêts majorés » (voir l'arrêt Selçuk 

et Asker précité, p. 918, § 119).» 

Arrêt Ergi du 28 jui l let 1998 
(Violation des articles 3 et 13) 

[A. Dommage moral] 

[Prétention] 

« 107. Le requérant affirme que lui-même, sa défunte sœur et la fille de celle-ci ont 
été victimes de violations individuelles ainsi que d'une pratique de pareilles violations. Il 
réclame 30000 livres sterling (GBP) à titre de réparation du dommage moral. En outre, il 
sollicite 10000 GBP de dommages-intérêts majorés pour la pratique de violation de 
l'article 2 et la violation aggravée de l'article 13 que constitue le déni de recours 
effectifs dans le Sud-Est de la Turquie.» 

[Décision de la Cour] 

« 110. La Cour fait d'emblée observer que M. Ergi a soumis sa requête initiale à la 
Commission non seulement en son nom et en celui de sa sœur, mais aussi pour le compte 
de sa nièce, la fille de Hawa Ergi. (...) Eu égard à la gravité des violations constatées 
(paragraphes 86 et 98 ci-dessus) ainsi qu'à des considérations d'équité, elle octroie au 
requérant / 000 GBP et à la fille de Hawa Ergi 5 000 GBP. Cette dernière somme est à 
verser à la nièce du requérant ou son tuteur, qui la conservera pour celle-ci. 

111. En revanche, la Cour rejette la demande de dommages-intérêts majores.» 

Arrêt Ogur du 20 mai 1999 

(Violation de l'article 2) 

[A. Dommage] 

[Prétention] 

«95. Au titre des dommages subis par elle, la requérante réclame 500000 francs 

français (FRF), soit 400 000 FRF pour dommage matériel et 100 000 FRF pour 
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dommage moral. Elle souligne qu'elle est sans ressources depuis le décès de son fils, 
lequel assurait l'entretien de la famille en travaillant comme veilleur de nuit. » 

[Décision de la Cour] 

«98. (...) 

Eu égard à ses conclusions sur le respect de l'article 2 cl à la circonstance que les faits 
litigieux se sont produits il y a déjà plus de liuil ans, la Cour estime qu'il y a lieu pour elle 
de statuer sur la demande de satisfaction équitable présentée par la requérante. 

En ce qui concerne le dommage matériel, le dossier ne contient aucune indication sur les revenus que 

percerait le fils de la requérante en travaillant comme veilleur de nuit, sur l'aide qu 'il apportait à ta 

requérante, sur la situation familiale et, le cas échéant, sur d'autres éléments pertinents. Dans ces 

conditions, la Cour ne saurait accueillir la demande de réparation présentée à ce litre (article 60 S 2 
du règlement). 

Quant au dommage moral, la Cour estime que la requérante a sans nul doute 
considérablement souffert des suites de la double violation de l'article 2 constatée. (...) 
La Cour évalue ce préjudice moral en équité à 100000 FRF. \ 100 000 ERE équivalent à 
peu près à 10 000 livres sterling.] » 

Arrêt Çakici du 8 jui l let 1999 
(Violation des articles 2, 3, 5 et 13) 

[A. Dommage matériel] 

[Prétention] 

« 123. Le requérant demande qu'une réparation pécuniaire soit versée à la veuve et 
aux enfants de son frère. Il réclame 282,47 livres sterling (GBP), soit 4 700 000 livres 
turques (TRL), somme qui aurait été confisquée à Ahmet Çakici par un officier de 
gendarmerie lors de son arrestation, plus 11534,29 GBP pour perle de revenus, montant 
calculé par référence aux revenus mensuels estimés d'Ahmet Çakici, soil 30 000000 
TRL. » 

[Décision de la Cour] 

« 125. La Cour observe que M. Izzet Çakici a introduit la requête en son nom propre 
et au nom de son frère. Dans ces conditions, elle peut, si elle le juge approprié, allouer 
une somme à verser au requérant qui la détiendra pour les héritiers de son frère (arrêt 
Kurt précité, p. 1195, § 174). 

(...) 

127. Pour ce qui est de la demande du requérant concernant la perte de revenus, la 
jurisprudence de la Cour établit qu'il doit y avoir un lien de causalité manifeste entre le 
dommage allégué par le requérant et la violation de la Convention et que cela peut, le 
cas échéant, inclure une indemnité au titre de la perte de revenus (voir, entre autres, 
l'arrêt Barbera, Messegué et Jabardo c. Espagne du 13 juin 1994 (article 50), série A 
n" 285-C, pp. 57-58, §§ 16-20). La Cour a constaté (paragraphe 85 ci-dessus) qu'elle 
peut tenir pour établi qu'Ahmct Çakici est décédé à la suite de son arrestation par les 
forces de l'ordre et que la responsabilité de l'Etat est engagée au regard de l'article 2 de 
la Convention. Dans ces conditions, il existe bien un lien de causalité direct entre la 
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violation de l'article 2 et la perte par la veuve de l'intéressé et ses orphelins du soutien 
financier qu'il leur fournissait. La Cour relève que le Gouvernement n'a pas contesté le 

montant réclamé par le requérant. Dès lors, eu égard à l'état détaillé fourni par le requérant 
concernant la base actuarielle du calcul de la somme en capital propre à refléter la perte 
de revenus due à la mort d'Ahmct Çakici, la Cour alloue au requérant, qui la détiendra 
pour le compte de la veuve et des orphelins de son frère, la somme de 11 534,29 GBP. » 

[B. Dommage moral] 

[Prétention] 

« 128. Le requérant réclame 40000 GBP en réparation du dommage moral lié aux 
violations de la Convention subies par son frère (...) » 

[Décision de la Cour] 

« 130. La Cour rappelle que, dans l'arrêt Kurt précité (p. 1195, §§ 174-175), elle a 
alloué, pour violation des articles 5 et 13 de la Convention en raison de la disparition 
en détention du fils de la requérante, une somme de 15 000 GBP devant être détenue par 
celle-ci pour son fils et les héritiers de son mari, l'intéressée elle-même recevant une 
somme de 10 000 GBP en raison des circonstances qui avaient amené la Cour à 
conclure à une violation des articles 3 et 13. En l'espèce, la Cour a constaté, outre des 
infractions aux articles 5 et 13, une violation de l'article 2 (droit au respect de la vie) et 
de l'article 3 (droit de ne pas être torturé). Prenant acte des sommes précédemment octroyées dans 

des affaires concernant l'application de ces mêmes dispositions dans le Sud-Est de la Turquie 
(voir, pour l'article 3, les arrêts (tous précités) Aksoy, pp. 2289-2290, § 113, Aydm, 
p. 1903, § 131, Tekin, pp. 1521-1522, § 77, et pour l'article 2, les arrêts Kaya (précité), 
p. 333, § 122, Giileç c. Turquie du 27 juillet 1998, Recueil 1998-IV, p. 1734, § 88, Ergi 
c. Turquie du 28 juillet 1998, Recueil 1998-IV, p. 1785, § 110, Yas.a (précité), 
pp. 2444-2445, § 124, Ogur c. Turquie [GC], n" 21594/93, § 98, CEDH 1999-III) et tenant 
compte des circonstances de l'affaire, la Cour décide d'accorder en réparation du 
dommage moral une somme de 25 000 GBP, que le requérant détiendra pour les 
héritiers de son frère (...) » 

Arrêt Mahmut Kaya du 28 mars 2000 
(Violation des articles 2, 3 et 13) 

[A. Préjudice matériel] 

[Prétention] 

« 133. Le requérant réclame 42 000 livres sterling (GBP) pour le préjudice matériel 
éprouvé par son frère, aujourd'hui décédé. Il prétend que l'on peut estimer que celui-ci, 
qui était âgé de vingt-sept ans au moment de son décès et percevait comme médecin un 
salaire équivalent à 1 102 GBP par mois, a subi une perte globale de revenus de 
253 900,80 GBP. Toutefois, pour éviter tout enrichissement sans cause, il ramène la somme 
demandée à 42000 GBP.» 

[Décision de la Cour] 

« 135. La Cour relève que le défunt était célibataire et sans enfant. Le requérant ne 
prétend pas avoir été à la charge de son frère. Cette situation n'exclut pas d'accorder 
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une réparation pécuniaire à un requérant qui établit qu'un membre proche de sa famille 
a été victime d'une violation de la Convention. (...) Toutefois, en l'espèce, les demandes 
pour préjudice matériel portent sur des pertes survenues après le décès du frère du 
requérant. Elles ne représentent pas des pertes véritablement subies par celui-ci avant 
son décès ou par le requérant après la mort de son frère. Dès lors, la Cour ne juge pas 

approprié, dans les circonstances de l'espèce, d'allouer une indemnité au requérant à ce titre. » 

[B. Préjudice moral] 

[Prétention] 

« 136. Vu la gravité et le nombre de violations, le requérant sollicite 50000 GBP pour 
son frère et 2 500 GBP pour lui-même. » 

[Décision de la Cour] 

« 138. Quant à l'indemnité demandée par le requérant pour son frère au titre du 
préjudice moral, la Cour note que des sommes ont déjà été octroyées à des époux 
survivants et à des enfants et, le cas échéant, à des requérants qui avaient survécu à 
leurs parents ou frère et soeur. (...) La Cour rappelle ses constats de violation des 
articles 2, 3 et 13 faute de protection de la vie de Hasan Kaya (...) Elle juge approprié, 
dans les circonstances de l'espèce, d'octroyer 15 000 GBP, montant à verser au requérant 
et devant être détenu par lui pour les héritiers de son frère. 

139. La Cour admet que le requérant lui-même a subi un préjudice moral qui ne 
saurait être réparé par les seuls constats de violation. Statuant en équité, elle lui 
alloue la somme de 2 500 GBP, à convertir en livres turques au taux applicable à la 
date du règlement.» 

Arrêt Kihç du 28 mars 2000 
(Violation de l'article 2) 

[A. Préjudice matériel] 

[Prétention] 

« 100. Le requérant réclame 30 000 livres sterling (GBP) pour le préjudice matériel 
éprouvé par son frère, aujourd'hui décédé. Il prétend que l'on peut estimer que celui-ci, 
cjui était âgé de trente ans au moment de son décès et percevait comme journaliste 
un salaire équivalent à 1 000 GBP par mois, a subi une perte globale de revenus de 
182 000 GBP. Toutefois, pour éviter tout enrichissement sans cause, il ramène la somme 
demandée à 30 000 GBP. » 

[Décision de la Cour] 

« 102. La Cour relève que le défunt était célibataire et sans enfant. Le requérant ne 
prétend pas avoir été à la charge de son frère. Cette situation n'exclut pas d'accorder 
une réparation pécuniaire à un requérant qui établit qu'un membre proche de sa famille 
a été victime d'une violation de la Convention (arrêt Aksoy [c. Turquie du 18 décembre 
1996, Recueil 1996-VI], pp. 2289-2290, § 113, dans lequel la Cour a tenu compte de 
l'indemnité demandée par le requérant avant son décès pour perte de gains et frais 
médicaux résultant de sa détention et des tortures subies par lui en octroyant la 
réparation au père du requérant qui avait repris l'instance). Toutefois, en l'espèce, les 
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demandes pour préjudice matériel portent sur des pertes survenues après le décès du jrère du requérant. 

Elles ne représentent pas des pertes véritablement subies par celui-ci avant son décès ou 
par le requérant après la mort de son frère. Dès lors, la Cour ne juge pas approprié, dans les 

circonstances de l'espèce, d'allouer une indemnité au requérant à ce titre. » 

[B. Préjudice moral] 

[Prétention] 

« 103. Vu la gravité et le nombre de violations, le requérant sollicite 40000 GBP pour 
son frère et 2 500 GBP pour lui-même. » 

[Décision de la Cour] 

«105. Quant à l'indemnité demandée par le requérant pour son frère au titre du 
préjudice moral, la Cour note que des sommes ont déjà été octroyées à des époux 
survivants et à des enfants et, le cas échéant, à des requérants qui avaient survécu à 
leurs parents ou frère et sœur. (...) La Cour rappelle ses constats de violation des 
articles 2 et 13 faute de protection de la vie de Kemal Kihç, qui est décédé 
instantanément, après une échauffourée avec des inconnus armés. Elle juge approprié, 
dans les circonstances de l'espèce, d'octroyer 15000 GBP, montant à verser au requérant 
et devant être détenu par lui pour les héritiers de son frère. » 

Arrêt Ertak du 9 mai 2000 

(Violation de l'article 2) 

[A. Dommages] 

[Prétention] 

«146. Le requérant demande une réparation pécuniaire de 60 630,44 livres sterling 

(GBP) pour perte de revenus, montant calculé par référence aux revenus mensuels 
estimés de Mehmet Ertak, soit 180 000 000 livres turques (TRL), en valeur actuelle, 
qu'il détiendra pour la veuve et les quatre enfants de celui-ci. 

147. Le requérant réclame 40000 GBP en réparation du dommage moral découlant 
des violations de la Convention dont son fils a été victime ainsi que de la pratique 
alléguée de telles violations, somme qu'il détiendra pour la veuve et les quatre enfants 
de celui-ci, plus 2 500 GBP pour lui-même en raison de l'absence de tout recours effectif. 
Il invoque les précédentes décisions de la Cour rendues pour détention illégale, torture 
et absence d'enquête effective.» 

[Décision de la Cour] 

« 150. Pour ce qui est de la demande du requérant concernant la perte de revenus 
(...) [la] Cour a constaté (paragraphe 131 ci-dessus) qu'elle peut tenir pour établi que 
Mehmet Ertak est décédé à la suite de son arrestation par les forces de l'ordre et que la 
responsabilité de l'Etat est engagée au regard de l'article 2 de la Convention. Dans ces 
conditions, il existe bien un lien de causalité direct entre la violation de l'article 2 et la 
perte par la veuve et les orphelins de Mehmet Ertak du soutien financier qu'il leur 
apportait (arrêt Çaktci précité, § 127). La Cour alloue au requérant, qui la détiendra 
pour le compte de la veuve et des orphelins de son fils, la somme de 15000 GBP. 
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131. Quant au dommage moral (...) [en] l'espèce, la Cour a constaté une violation 
substantielle et procédurale de l'article 2. Prenant acte des sommes précédemment 
octroyées dans des affaires concernant l'application de cette même disposition dans le 
Sud-Est de la Turquie (arrêts Kaya (précité), p. 333, § 122, Guleç (précité), p. 1734, § 88, 
Ergi c. Turquie du 28 juillet 1998, Recueil 1998-IV, p. 1785, § 110, Yasa (précité), 
pp. 2444-2445, § 124, et Ogur c. Turquie [GC], n" 21594/93, § 98, CEDH 1999-III), et 
tenant compte des circonstances de l'affaire, la Cour décide d'allouer, en réparation du 
dommage moral, une somme de 20000 СВР, que le requérant détiendra pour la veuve et 
les quatre enfants de son fils (...) » 

11. Enfin, j e ne puis accep t e r q u e , pour l ' appl ica t ion de l 'ar t icle 4 1 , les 

frais de ju s t i ce soient versés sur le «compte bancaire détenu par la requérante au 

Royaume-Uni ». 

Ce point est l 'un des é l é m e n t s de la ques t ion g é n é r a l e du p a i e m e n t des 

«frais et d é p e n s » . Pour me faire bien c o m p r e n d r e à ce sujet , j e suis obligé 

de me ré fé re r à c e r t a i n s faits et d é v e l o p p e m e n t s p r é c é d e m m e n t 

i n t e r v e n u s en la m a t i è r e . 

Les moda l i t é s d ' app l i ca t ion de l 'ancien ar t ic le 50 (devenu l 'ar t icle 41) 

en ce qu i conce rne les frais de j u s t i c e (honora i r e s des conseils inclus) 

ont é té d i scu tées de façon approfondie p a r l ' anc ienne C o u r pa rce q u e 

ce r t a in s conseils ( toujours les m ê m e s ) de r e q u é r a n t s d e m a n d a i e n t 

c o n s t a m m e n t et avec ins i s tance que les frais de j u s t i c e leur soient 

payés d i r e c t e m e n t à eux , sur l eur c o m p t e banca i r e à l ' é t r a n g e r et en 

m o n n a i e é t r a n g è r e . La C o u r a toujours re je té ces d e m a n d e s , sauf d a n s 

u n e ou deux affaires où elle a a d m i s le p a i e m e n t d a n s u n e devise 

é t r a n g è r e (mais tou jours d a n s le pays de l 'E ta t d é f e n d e u r ) . Aprè s 

dé l ibé ra t ions , la Cour a décidé que les frais de justice seraient payés 1. au 

requérant, 2. dans le pays de l'Etat défendeur, et 3. dans la monnaie de l'Etat 

défendeur (en cas de t a u x élevé d ' inf la t ion d a n s ce d e r n i e r , la s o m m e 

devai t ê t r e e x p r i m é e en m o n n a i e é t r a n g è r e et conver t ie d a n s la devise 

du pays au m o m e n t du p a i e m e n t ; voir l ' a r rê t T e k i n c. T u r q u i e du 9 j u i n 

1998, Recueil 1998-IV, pp . 1521-1522, § 77). C o n f o r m é m e n t à ce t t e 

décision, t ou t e s les d e m a n d e s s o r t a n t de ce cad re ont é té 

c a t é g o r i q u e m e n t re je tées . Sur ce, les conseils se sont mis à d e m a n d e r 

q u e les frais de ju s t i ce so ient payés au requérant, r e s so r t i s san t de l 'E ta t 

d é f e n d e u r et r é s idan t sur le t e r r i t o i r e d e celui-ci, sur son compte bancaire à 

l'étranger et en monnaie étrangère. Ils n ' on t j a m a i s o b t e n u sa t i s fac t ion : 

m a l g r é la mul t ip l ic i té des d e m a n d e s ( toujours fo rmulées p a r les 

m ê m e s consei ls) , pas u n e seule décis ion n ' a é t é p r i se , à ce j o u r , d a n s le 

sens sollicité. N 'es t - i l pas é t o n n a n t q u e , tou t en é t a n t de condi t ion t r è s 

m o d e s t e , la quas i - to ta l i t é des r e q u é r a n t s h a b i t a n t un pet i t village ou un 

h a m e a u p e r d u d a n s le fin fond du Sud-Est de l 'Anatol ie a ien t u n c o m p t e 

b a n c a i r e d a n s u n e ville d ' un a u t r e E t a t e u r o p é e n ? 

12. Si ce r t a in s conseils ont des p r o b l è m e s avec leurs c l ients , cela 

n ' i n t é r e s s e a u c u n e m e n t l 'E ta t dé f endeu r , ca r le c o n t r a t é tabl i e n t r e le 
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conseil et son cl ient est un c o n t r a t pr ivé qu i ne conce rne q u ' e u x , l 'Eta t 

d é f e n d e u r é t a n t en dehor s des différends les o p p o s a n t . 

13. J e dois sou l igner que d a n s le sys t ème i n s t a u r é par la Conven t i on la 

Cour n 'a pas compétence pour donner aux Etats contractants des injonctions quant à la 

façon d'exécuter ses arrêts. 

J e suis d 'avis q u e tou t p a i e m e n t c o n c e r n a n t l ' appl ica t ion de l 'ar t icle 41 

doit se faire c o m m e a u p a r a v a n t au r e q u é r a n t , d a n s le pays et dans la 

devise de celui-ci. 


