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From | November 1998, the Reports of Judgments and Decisions of the Europcan Court of
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entry into force of Protocol No. 11 to the Convention for the Protection of Human Rights and
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Note on citation
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number of volume.
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ing the case out, or “(friendly settlement)” for a judgment concerning a friendly scttlement.
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ARRET DU 27 JUIN 2000'

I. Texte frangais original.
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SOMMAIRE'

Accusé n’ayant pas été entendu pendant une procédure d’appel
Condamnation pour diffamation

Article 6 § 1

Procédure pénale — Procés équilable — Accusé n'apant pas été entendu pendant une procédure
d’appel — Droit & un proces oral — Applicabilité de larticle 6 aux procédures d’appel —
Juridiction d’appel se pronongant au_fond et en droit

Article 10

Liberté d’expression — Diffamation — Condamnation pour diffamation — Protection de la
réputation dautrui — Nécessaire dans une société démocratique — Limiles a la liberté
d’expression — Intérél public — Motifs pertinents et suffisants — Proportionnalité

En juin 1992, a la suite de ’élection du requérant a la direction d’un syndicat
d’enseignants, ledit syndicat porta plainte contre trois enseignantes ayant fait
partie de la précédente direction pour vol, abus de confiance et détournement de
biens. En février 1993, le procureur rendit une décision de non-lieu. Lors d’un
entretien avec un journaliste le requérant exprima son mécontentement quant a
la lenteur de 'enquéte pénale. Il qualifia les trois enseignantes contre lesquelles le
syndical avait porté plainte de «delapidatori» (personnes reconnues coupables de
détournement de biens). Les propos du requérant furent publiés en mars 1993,
soit aprés la décision de non-licu en faveur des trois enseignantes. Ces derniéres
firent assigner le requérant devant le tribunal de premiére instance pour
diffamation. Le requérant ayant été acquitté, elles formérent un recours devant
le wribunal départemental. Celui-ci annula la décision d’acquittement et décida
de réexaminer P'alTaire au fond, comme le lui permettait le droit interne. Lors de
{’audience tenue par le tribunal départemental, le requérant, pourtant présent, ne
fut pas entendu. Selon le procés-verbal de l'audience, il aurait pris la parole en
dernier. En 1994, la juridiction rendit un arrét dans lequel elle estimait que le
requérant avait voulu porter atteinte a I’honneur et la réputation des trois
enseignantes, ces propos ayant été publiés dans un journal apres la décision de
non-lieu. Il fut donc condamné pour diffamation 2 une amende de 50000 lei et au
paiement de 500000 lei a chacunc des trois enseignantes pour dommage moral.
L’appel du requérant contre cette décision fut déclaré irrecevable. En 1997, le
tribunal de premiére instance accueillit Paction en responsabilité civile introduite
en 1993 par le requérant, au nom du syndicat, a 'encontre d’une des enseignantes
et ordonna a celle-ci de restituer la somme qui lui était demandée. En 1998, le

1. Rédigé par le greffe, il ne lie pas la Cour.
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procureur prés la Cour supréme de justice forma un recours en annulation contre
I’arrét de 1994 et demanda l'acquittement du requérant au motif que les éléments
constitutifs de Pinlraction de diffamation n’avaient pas été réunis. En 2000, la
Cour supréme de justice accueillit Ja demande du procurecur. Le tribunal de
premiére instance demanda ensuite au burcau des impdts de restituer au

requérant la somme de 50000 lei correspondant 4 'amende dont ce dernier
s’était acquitté a la suite de sa condamnation.

1. Exception préliminaire du Gouvernement: la décision d’acquittement de la
Cour supréme de justice se fondait uniquement sur Pabsence d’intention de
diffamer mais ne contenait aucune ré(érence au déroulement de la procédure
devant le tribunal départemental ou aux griels du requérant a ce sujet. Cette
décision ne saurait des lors passer pour unec reconnaissance explicite ou en
substance d’une violation alléguée de Particle 6 § | et en tout état de cause ne
constitue pas une réparation adéquate au sens de la jurisprudence de la Cour.
Méme en admettant que la décision de la Cour supréme de justice puisse passer
pour une reconnaissance en substance d’une violation de I'article 10, elle ne fournit
pas une réparation adéquate. D’une part aucun dédommagement n’a été accordé
au requérant du fait de sa condamnation, et d’autre part les montants versés par le
requérant aux trois enseignantes au titre du dommage moral ne lui ont pas é1é
restitués. Quant a 'amende, bien que cing ans se soient écoulés depuis son
paiement par le requérant, la demande formulée par le tribunal de premiére
instance auprés du burcau des impdts demandant restitution de la somme ne
prenait pas en compte linflation au cours des derniéres années. Ainsi, le
requérant peul se prétendre victime au sens de ’article 34.

2. Article 6 § 1:le tribunal départemental en tant qu’instance de recours n’est pas
tenu de rendre un nouveau jugement sur le fond mais en a la possibilité. Or, en
espéce, le tribunal départemental annula la décision de mars 1994 et rendit un
nouveau jugement sur le fond. Selon le droit interne, la procédure devant la
juridiction de recours était une procédure compléte qui suivait les régles d’une
procédure au fond, le tribunal étant amené a connaitre tant des faits que du
droit. Le tribunal départemental a statué sur le bien-fondé de I'accusation dirigée
contre le requérant en le reconnaissant coupable de diffamation, sans entendre
celui-ci. Quand bicn méme le requérant aurait parlé en dernier, ce qu’il conteste,
le droit de I’accusé a parler en dernier, tout en revétant une importance certaine,
ne saurait se confondre avec son droit d’&tre entendu par un tribunal lors des
débats. Le requérant n’a donc pas pu défendre sa cause, n’ayant pas été entendu
par le tribunal départemental qui pourtant avait été le premier a le condamner
dans le cadre de la procédure visant a trancher sur le bien-fondé de I'accusation
pénale dirigée contre lui.

Conclusion : violation (unanimité).

3. Article 10: la condamnation du requérant pour diffamation constitue une
ingérence dans sa liberté d’expression. Elle était cependant prévue par la loi et
poursuivait le but légitime de protection de la réputation d’autrui. Reste & définir
dans quelle mesure cette condamnation était nécessaire dans une société
démocratique. Quand bien méme le contexte dans lequel le requérant tint ses
propos était celui d’'un débat sur l'indépendance des syndicats et le
fonctionnement de Padministration judiciaire, donc pour partie d’intérét public,
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il n’en reste pas moins qu’existent des limites a liberté d’expression. Or le terme
«delapidatori» était de nature a offenser les trois enseignantes auxquelles le
requérant faisait référence, celles-ci n’ayant pas été condamnées par la justice. 1l
était tout a fait loisible au requérant de formuler ses critiques sans employer ce
terme. Deés lors, Pintérét légitime de I'Etat a protéger la réputation de ces
personnes ne nuisait pas au droit du requérant de participer au débat
susmentionné. Les motifs invoqués par les autorités étaient pertinents et
suffisants au sens du présent article en son deuxi¢éme paragraphe et 'ingérence
était proportionnée au but visé, I'amende infligée au requérant n’étant pas
disproportionnée.

Conclusion : non-violation (six voix contre une).

Article 41: la Cour a alloué au requérant une somme au titre du dommage
matériel et moral.

Jurisprudence citée par la Cour

Lingens c. Autriche, arrét du 8 juillet 1986, série A n° 103

Ekbatani ¢. Suede, arrét du 26 mai 1988, série A n” 134

Fejde c. Suede, arrét du 29 octobre 1991, série A n° 212-C

Botten c. Norvege, arrét du 19 [évrier 1996, Recueil des arréts et décisions 1996-1
Dalban ¢. Roumanie [GC], n® 28114/95, CEDH 1999-V1
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En Paffaire Constantinescu ¢. Roumanie,
La Cour européenne des Droits de 'Homme (premiére section),
siégeant en une chambre composée de:
M™ W. THOMASSEN, présidente,
MM. L. FERRARI BRAVO,
GAUKUR JORUNDSSON,
R. TURMEN,
J. CasaDEvALL,
B. ZupaNCIC, juges,
S. BELIGRADEANU, juge ad hoc,
et de M. M. O’BOYLE, greffier de section,
Aprés en avoir délibéré en chambre du conseil les 21 mars et 6 juin

2000,

Rend I'arrét que voici, adopté a cette derniére date:

PROCEDURE

1. L’affaire a été déférée a la Cour par un ressortissant roumain,
M. Mihail Constantinescu («le requérant »), le 27 juillet 1999 et par la
Commission européenne des Droits de 'Homme («la Commission») le
Il septembre 1999, dans le délai de trois mois qu’ouvraient les anciens
articles 32 § 1 et 47 de la Convention de sauvegarde des Droits de
’Homme et des Libertés londamentales («la Convention»).

2. A son origine se trouve une requéte (n® 28871/95) dirigée contre la
Roumanie et dont le requérant avait saisi la Commission le 4 avril 1995 en
vertu de I'ancien article 25 de la Convention. Le requérant alléguait une
atteinte a sa liberté d’expression, garantie par larticle 10 de la
Convention, en raison de sa condamnation pour diffamation, de I'iniquité
de la procédure y afférente, en violation de I’article 6 § | de la Convention,
et de latteinte a sa liberté d’association garantie par larticle 11 de Ja
Convention.

Le 23 octobre 1997, la Commission a déclaré la requéle recevable quant
aux griefs relatifs a Patteinte 2 la liberté d’expression et a Piniquité de la
procédure, et irrecevable pour le surplus. Dans son rapport du 19 avril
1999 (ancien article 31 de la Convention)', elle formule P'avis qu'il y a eu
violation de larticle 6 § | (unanimité) et qu’il n’y a pas eu violation de
’article 10 (vingt et une voix contre sept).

3. Lerequérant a été admis au bénéfice de Passistance judiciaire.

1. Note du greffe : le rapport est disponible au gre(fe.
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4. Ala suite de entrée en vigueur du Protocole n° 11 a la Convention,
le 1" novembre 1998, et conformément a l’article 5 § 4 dudit Protocole,
combiné avec les articles 100 § 1 et 24 § 6 du réglement de la Cour («le
reglement»), un collége de la Grande Chambre a décidé, le 7 juillet 1999,
que l'affaire serait examinée par une chambre constituée au sein de l'une
des sections de la Cour.

5. Conformément a l'article 52 § 1 du réglement, le président dc la
Cour, M. L. Wildhaber, a ensuite attribué l'affaire a la premiére section.
La chambre constituée au sein de ladite section comprenait de plein droit
M. C. Birsan, juge élu au titre de la Roumanie (articles 27 § 2 de la
Convention et 26 § 1 a) du réglement), et M. J. Casadevall, qui a assumé
la présidence de la section lors des délibérations du 21 mars 2000 et donc
de la chambre (articles 12 et 26 § 1 a) du réglement). Les autres membres
désignés par ce dernier pour compléter la chambre étaient
M. L. Ferrari Bravo, M. Gaukur Jorundsson, M. R. Tiirmen,
M™ W. Thomassen et M. R. Maruste (article 26 § 1 b) du réglement).

Ultérieurement, M. Birsan, qui avait participé & ’examen de Paffaire
par la Commission, s’est déporté (article 28 du réglement). En
conséquence, le gouvernement roumain («le Gouvernement») a désigné
M. . Beligradeanu pour siéger en qualité de juge ad hoc (articles 27 § 2 de
la Convention et 29 § 1 du réglement). Le 6 juin 2000, M™ Thomassen a
assumé la présidence de la section et donc de la chambre (articles 12 et 26
§ | a) du reglement). M. Maruste, empéché, a été remplacé par
M. B. Zupandic, suppléant (article 26 § 1 ¢) du réglement).

6. Le requérant et le Gouvernement ont déposé un mémoire le 6 et le
9 novembre 1999 respectivement.

7. Ainsi qu’en avait décidé la chambre, une audience s’est déroulée en
public le 21 mars 2000, au Palais des Droits de 'Homme a Strasbourg.

Ont comparu:

—  pour le Gouvernement

M™R. Rizomw, agenle,
C. TARGEA, ministére de la Justice,
M. T. CoRIATEAN, ministere des Affaires étrangéres, conseillers ;

—  pour le requérant
M" C. DiNu, avocat au barreau de Bucarest, conseil.

La Cour a entendu en leurs déclarations M¢ Dinu et M™* Rizoiu et
Tarcea.
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EN FAIT

I. LES CIRCONSTANCES DE L’ESPECE

8. Le 8 juin 1992, Passemblée générale du syndicat des enseignants de
'enseignement primaire et secondaire du deuxiéme arrondissement de la
ville de Bucarest («le syndicat») procéda a V’élection d’une nouvelle
direction. Le requérant en fut élu président.

9. Le 29 juin 1992, le syndicat porta plainte contre A.P. et RV,
anciennes gestionnaires, et M.M., ancienne secrétaire du syndicat, toutes
enseignantes, pour vol, abus de confiance et détournement de biens. Le
syndicat sc plaignait que les intéressées, a la prise de fonctions de la
nouvelle direction, avaient refusé de restituer les biens et les documents
comptables du syndicat et les avaient utilisés pour la constitution d’une
nouvelle organisation syndicale.

10. Par une lettre du 2 octobre 1992, le requérant, au nom du syndicat,
demanda des informations sur le déroulement de ’enquéte au parquet de
la ville de Bucarest, mais ne regut aucune réponse. Par une lettre du
9 décembre 1992, il renouvela sa démarche auprés du méme parquet, en
se plaignant également de la lenteur de I’enquéte pénale. Sa lettre resta
sans réponse.

1l. Le 8 février 1993, le procureur rendit une décision de non-lieu
concernant la plainte du syndicat contre AP, RV. et MM. Cette
décision fut communiquée le 18 janvier 1994 uniquement a ces derniéres.

12. En 1993, le requérant, en qualité de représentant du syndicat,
assigna R.V. devant le tribunal de premiére instance du deuxiéme
arrondissement de Bucarest, demandant a ce qu’il lu fGit ordonné, en
application des articles 998 et 999 du code civil régissant la responsabilité
civile, de restituer au syndicat la somme de 170000 lei roumains (ROL),
correspondant a des cotisations syndicales.

3. A une date non précisée, le requérant eut une conversation avec un
journaliste, au cours de laquelle il exprima son mécontentement quant a
la lenteur de Penquéte pénale. Le 23 mars 1993, 'article suivant fut publié
dans le journal Tineretul Liber:

«Le syndicat des enseignants de I’enseignement primaire et secondaire du deuxieéme
arrondissement de la ville de Bucarest (...) est le syndicat le plus militant, car il lucte
contre tout le monde pour le respect de la loi et des droits des enseignants. C’est ce
qu’affirme le professeur Mihail Constantinescu du lycée M.S., qui nous explique: «J’ai
déposé une plainte contre le rectorat [Inspectoratul] de la ville de Bucarest pour non-
respect de la convention collective; I'audience a été fixée au 29 avril. Nous préparons
une plainte contre la police et le parquet, qui sont impliqués dans des actions
antisyndicales de ralentissement de 'enquéte pénale concernant certaines delapidatori
[personnes reconnues coupables de détournement de biens] — R.V.,, AP, MM,
enseignantes dans le deuxiéme arrondissement; nous disposons contre celles-ci de
témoignages écrits et des aveux de deux d’entre elles selon lesquels elles sont en
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possession d’unc somme d’argent appartenant au syndicat, qu’clles n’ont pas restituée.
Les actions antisyndicales sont préméditées (...)»

14. Le 22 avril 1993, le requérant fut assigné par AP, RV. et
M.M. devant le tribunal de premiére instance (judecatoria) du troisieme
arrondissement de la ville de Bucarest pour diffamation.

15. L’audience eut lieu le 25 février 1994. Le tribunal, statuant a juge
unique, rendit son jugement le 18 mars 1994.

6. Apreés avoir entendu six témoins a charge et trois 2 décharge, le
requérant et les trois enseignantes, le juge acquitta le requérant. Il
constata qu’a la date de la parution de I'article en question les trois
enseignantes faisaient Pobjet d’une enquéte pénale au sujet d’une
accusation de détournement et qu’elles n’avaient été informées de la
décision de non-licu que postérieurement a la parution de Iarticle, soit
le 18 janvier 1994. En outre, le juge releva qu’il n’était pas contesté que
les enseignantes n’avaient pas restitué certaines sommes d’argent
appartenant au syndicat. Dés lors, il jugea que le requérant n’avait
nullement eu l'intention de diffamer les enseignantes, mais uniquement
d’informer le public que son syndicat s’apprétait a déposer une plainte a
I’encontre de la police et du parquet, accusés de ralentir 'enquéte pénale
concernant les trois enseignantes.

17. AP, RV. et MM. formeérent un recours, qui fut accueilli par le
tribunal départemental de Bucarest. Ce dernier annula la décision du
18 mars 1994 et décida de rejuger ’affaire sur le fond.

18. Les débats eurent lieu le 26 septembre 1994. Les documents dont
dispose la Cour ne permettent pas d’établir si 'avocat du requérant put
plaider. Cependant, celui-ci fit valoir, dans ses conclusions écrites en
défense, d’une part, que son client s’était exprimé au nom du syndicat,
que le but poursuivi était celui de reconstituer le patrimoine du syndicat
et que la nouvelle organisation syndicale créée par les trois enseignantes
avait été déclarée illégale par la justice. 1l invoqua les dépositions des
témoins devant le tribunal de premiére instance, qui faisaient ressortir la
négligence des trois enseignantes dans 'administration du patrimoine du
syndicat, ainsi que leur refus de restituer certaines sommes d’argent et les
documents. Il ajouta, d’autre part, que larticle ne rapportait pas
fidelement les déclarations faites par le requérant au journaliste, mais
que le requérant ne voulait pas s’engager dans un procés contre la presse.

19. Lerequérant, bien que présent a I’audience, ne fut pas entendu par
les juges. Aucun moyen de preuve ne fut administré. Le procés-verbal
d’audience ne mentionnait pas la participation aux débats du procureur,
qui aurait demandé l'acquittement du requérant, mais signalait
seulement que les avocats des parties avaient pu prendre la parole.

20. La décision fut mise en délibéré au 3 octobre 1994, puis au
10 octobre 1994. Le prononcé eut lieu a cette derniére date, en ’absence
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du requérant et de son avocat. Le tribunal jugea que le requérant avait
voulu porter atteinte a l'honneur et a la réputation des trois
enseignantes, en violation de larticle 206 du code pénal, car ses propos
avaient été publiés dans le journal aprés la décision de non-lieu du
8 février 1993. Le tribunal retint également qu’aprés cette date le
requérant s’était rendu dans les établissements ol enseignaient AP,
R.V. et MM, et les avaient accusées de s’étre enfuies avec Pargent du
syndicat.

21. Le requérant fut condamné pour diffamation a une amende de
50000 ROL et au paiement de 300000 ROL a chacune des trois
enscignantes au titre du dommage moral.

22. Le requérant interjeta appel le 19 octobre 1994. Le 18 novembre
1994, la cour d’appel de Bucarest le déclara irrecevable, indiquant que la
décision attaquée n’était pas susceptible d’appel et qu’elle était définitive.

23. A une date non précisée, le requérant paya aux trois enseignantes
les sommes qu’il avait été condamné a leur verser. Le 28 mars 1995, il
acquitta la somme de 50 000 ROL correspondant a Pamende qui lui avait
été infligée.

24. A une date non précisée, le requérant demanda au procureur
général prés la Cour supréme de justice de former un recours en
annulation contre I’arrét du 10 octobre 1994.

25. Le 26 mai 1995, le requérant fut informé du refus du procureur
général de former un recours en annulation.

26. Par un arrét du 28 janvier 1997, le tribunal départemental de
Bucarest, examinant 'affaire d’office et siégeant & huis clos, prononga un
arrét de rectification des erreurs matériclles du procés-verbal d’audience
du 26 septembre 1994 et de arrét du 10 octobre 1994,

27. Quant au procés-verbal d’audience du 26 septembre 1994, le
tribunal fit mentionner dans celui-ci la présence du procureur L.S., qui
aurait demandé dans ses conclusions écrites que les recours des
enseignantes soient accueillis et que le requérant soit condamné a une
peine d’amende pour diffamation et au paiement d’une indemnité au
titre du dommage moral. En outre, selon le tribunal, le requérant aurait
pris la parole en dernier le 26 septembre 1994,

28. Le tribunal décida aussi de rectifier 'arrét du 10 octobre 1994 en'y
faisant mentionner 'ajournement du prononcé du 3 au 10 octobre 1994,
ainsi que la présence, lors du prononcé, du procureur L.S.

29. Les parties ne furent pas citées a comparaitre et n’étaient pas
présentes lors du prononcé de P'arrét du 28 janvier 1997.

30. Parunjugementdu 12 mars 1997, le tribunal de premiére instance
de Bucarest admit P’action en responsabilité civile introduite en 1993 par
le syndicat a 'encontre de R.V., et ordonna a cette derniere de restituer la
somme de 170000 ROL, plus des intéréts. Le tribunal releva que R.V.
avait été trésoriere du syndicat de 1990 4 1992, et qu’en cette qualité elle
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avait recu la somme de 170000 ROL correspondant aux cotisations
versées par les membres du syndicat pendant cette période. Le tribunal
releva également qu’aprés avoir quitté ses fonctions, R.V. avait refusé de
restituer au syndicat les documents de dép6t en banque de ladite somme,
de sorte que le syndicat n’avait jamais pu la récupérer.

31. Le 6 janvier 1998, sur demande de la Commission, le
Gouvernement lui soumit une copie du registre des audiences du
tribunal départemental de Bucarest des 3 et 10 octobre 1994. Ce
document mentionne uniquement I’ajournement du prononcé du 3 au
10 octobre 1994, et le verdict de condamnation du requérant.

32. Par une lettre du 14 décembre 1998, le Gouvernement informa la
Commission qu’il ne lui était pas possible de soumettre une copie des
notes prises par le greffier (caietul grefierului) pendant l'audience du
26 septembre 1994, car, en application de la circulaire n® 991/C/1993 du
ministre de la Justice (Ordinul ministrului), les registres enfermant les
notes du greffier sont scellés et archivés pendant trois ans.

33. Le 11 décembre 1998, le procureur général prés la Cour supréme
de justice forma un recours en annulation contre l'arrét du 10 octobre
1994. 1l demanda I’acquittement du requérant au motif que les éléments
constitutifs de 'infraction de diffamation n’étaient pas réunis en ’espéce.

34. ATlaudience du 21 mars 2000, le Gouvernement a soumis a la Cour
une décision du 4 février 2000 de la Cour supréme de justice, accueillant le
recours en annulation formé par le procureur général contre la décision du
10 octobre 1994 et acquittant le requérant, au motif que 'intention de
diffamer, élément constitutif de 'infraction de diffamation, n’avait pas
été prouvée.

35. Le Gouvernement a aussi soumis a la Cour copie d’une lettre du
6 mars 2000 par laquelle le tribunal de premiére instance de Bucarest
demandait au bureau des imp6ts du troisiéme arrondissement de
Bucarest de restituer au requérant la somme de 50000 ROL
correspondant a 'amende acquittée par le requérant a la suite de sa
condamnation du 10 octobre 1994.

II. LE DROIT INTERNE PERTINENT

Le code pénal

36. Les dispositions pertinentes du code pénal se lisent ainsi:

Article 206

«L’affirmation ou imputation en public d’un certain [ait concernant une personne,
fait qui, s'il était vrai, exposerait cctle personnc A une sanction pénale, administrative
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oudisciplinaire, ou au mépris public, sera punie d’emprisonnement de trois mois & un an
oud’une amende. »

Article 207

«La preuve de la véracité d’une alfirmation ou imputation peut étre accueillie si
Palfirmation ou I'imputation a éité commise pour la délense d’un intérét légitime. Les
agissements au sujet desquels la preuve de la vérité a éi1é faite ne constituent pas
Pinfraction d’insulte ou de diffamation. »

37. Les dispositions pertinentes du code de procédure pénale sont ainsi
libellées:

Article 385-6 paragraphe 2

«Une juridiction saisic d’un recours contre une décision insusceptible d’appel doit
cxaminer I'affaire sous tous ses aspects, quels que soient les moyvens et les demandes
des parries (..)»

Article 385-9
«Le recours peut étre formé dans les cas suivants:
(..)

(10). lorsque le tribunal ne s’est pas prononcé soit sur un fait retenu a la charge de
I'inculpé dans I'ordonnance de renvoi, soit sur certaines preuves administrées, soit sur
certaines demandes essenticlles pour les parties, qui pourraient garantir leurs droits ou
influer sur I'issue du proces;

(.)»

Article 385-15
«Lorsqu’il statuc sur lc recours, le tribunal peut soit (...)
2. accuelllir le recours, infirmer la décision attaquée et (...) d) retenir I'alfaire pour la
juger a nouveau (...)»
Article 385-16

«Lorsque le tribunal ayant statué sur le recours retient I'alfaire pour la juger a
nouveau conformément a P'article 385-15 par. 2 d), il se prononce également sur les
questions relatives a 'administration des preuves et [ixe une date pour les débats (...) »

Article 385-19

«Apreés inflirmation du premier jugement, le deuxi®me proces se déroule
conflormément aux dispositions des chapitres I (Le procés — Dispositions générales)
et Il (Le proces en premiére instance) du titre II, qui s’appliquent mutatis mutandis.»
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EN DROIT

I. SUR L’EXCEPTION PRELIMINAIRE DU GOUVERNEMENT

38. A laudience du 2! mars 2000, le Gouvernement a soutenu que
Pacquittement du requérant conformément 4 la décision du 4 février
2000 de la Cour supréme de justice constitue une reconnaissance «en
substance de Déventuelle violation de la Convention». Il a, par
conséquent, invité la Cour a rejeter la requéte au motif que le requérant
avait perdu la qualité de «victime ».

39. Le requérant ne s’est pas prononcé i cet égard.

40. La Cour rappelle qu'«une décision ou une mesure favorable au
requérant ne suffit en principe 4 lui retirer la qualité de «victime » que si
les autorités nationales ont reconnu, explicitement ou en substance, puis
réparé la violation de la Convention» (Dalban ¢. Roumanie [GC], n® 28114/
93, § 44, CEDH 1999-VI).

41. En l'occurrence, la Cour observe que, le 4 février 2000, la Cour
supréme de justice a accueilli le recours en annulation formé par le
parquet et annulé la décision de condamnation & lorigine des griefs du
requérant tirés des articles 6 et 10 (paragraphe 34 ci-dessus).

42. Elle note que la décision d’acquittement, prise a la suite de la
réouverture de la procédure, plus de cinq ans apres la condamnation du
requérant par une décision définitive, se fondait uniquement sur I’absence
d’intention de diffamer. Cette décision ne contient aucune référence au
déroulement de la procédure devant le tribunal départemental de
Bucarest ou aux griefs du requérant a ce sujet.

De l'avis de la Cour, la décision du 4 tévrier 2000 de la Cour supréme de
justice ne saurait passer pour une reconnaissance explicite ou en
substance d’une prétendue violation de I'article 6 § 1 de la Convention et,
quoi qu’il en soit, cette décision ne fournit pas une réparation adéquate au
sens de la jurisprudence de la Cour, pour les raisons indiquées ci-dessous.

43. Quant 2 la violation alléguée de 'article 10, & supposer que ladite
décision puisse passer pour une reconnaissance en substance d’une telle
violation, la Cour estime qu’elle ne fournit pas une réparation adéquate
au sens de sa jurisprudence. En effet, d’une part, aucun dédommagement
n’a été accordé au requérant du fait de sa condamnation. D’autre part, les
montants versés par le requérant aux trois enseignantes au titre du
dommage moral ne lui ont pas été restitués. Quant a Pamende pénale, la
Cour reléve que, bien que cing années se solent écoulées depuis son
paiement par le requérant, la lettre du 6 mars 2000 adressée par le
tribunal de premiére instance de Bucarest au bureau des impéts du
troisi¢me arrondissement de Bucarest demandant la restitution de cette
somme (paragraphe 35 ci-dessus) ne prend pas en compte l'inflation au
cours des dernieres années.
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44. En conclusion, la Cour estime que le requérant peut se prétendre
«victime » au sens de I'article 34 de la Convention.

II. SUR LA VIOLATION ALLEGUEE DE L’ARTICLE 6 § | DE LA
CONVENTION

45. Le requérant allegue ne pas avoir bénélicié d’un proces équitable
devant le tribunal départemental de Bucarest, en violation de I’article 6 § 1
de la Convention, qui dispose:

«Toute personne a droit a cc que sa cause soit entendue équitablement,
publiquement et dans un délai raisonnable, par un tribunal indépendant et impartial,
¢tabli par la loi, qui décidera (...) du bicn-fondé de toute accusation en matiére pénale
dirigée contre elle. (...)»

46. Le requérant se plaint d’avoir été condamné par le tribunal
départemental de Bucarest sans que celui-ci Pentende en personne. 1l
fait valoir que le tribunal départemental a statué en se [ondant
uniquement sur le dossier du tribunal de premiére instance, contenant
les dépositions des témoins et sa déclaration, résumée «en cinq lignes».
Pendant "audience du 26 septembre 1994, qui aurait duré «tout au plus
quatre minutes», ni lui-méme ni son avocat n’auraient pu prendre la
parole. A cet égard, il soutient que le proces-verbal d’audience du
26 septembre 1994 ne correspond nullement a la réalité, car son avocat
n’a pas pu plaider, mais a simplement été autorisé a déposer des
conclusions écrites.

47. Le requérant conteste aussi la véracité des mentions contenues
dans Parrét rectificatif rendu le 28 janvier 1997, car il n’aurait pas pris la
parole lors de l'audience du 26 septembre 1994 et le procureur aurait
demandé son acquittement, et non sa condamnation, comme le soutient
le Gouvernement. Il fait valoir en outre que Iarrét du 28 janvier 1997 ne
lui a jamais été signifié, mais qu’il en a pris connaissance lorsque la
Commission le lui a communiqué.

48. Enfin, le requérant se plaint de ce que Parrét du 10 octobre 1994 du
tribunal départemental de Bucarest fait référence uniquement aux
dépositions des témoins 4 charge, en passant sous silence les dépositions
des quatre témoins a décharge, qui sont pourtant essentielles, dans la
mesure ol ces derniers avaient allirmé que les trois enseignantes
navaient pas restitué argent et les documents du syndicat et que le
requérant avait été chargé par celui-ci de les récupérer.

49. Le Gouvernement estime que la condamnation du requérant,
prononcée uniquement a partir du dossier du tribunal de premigre
instance, n’était pas contraire aux exigences d’un procés équitable au
sens de larticle 6 § 1 de la Convention. Cet article n’exige pas que
'accusé soit entendu personnellement par une juridiction de recours,
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lorsque celle-ci doit examiner exclusivement des questions de droit. Bien
que le tribunal départecmental de Bucarest fit compétent en théorie pour
examiner des questions de fait comme de droit, il n’était pas appelé en
I'espéce & trancher des questions de fait, puisque les faits, tels qu’établis
par le tribunal de premiére instance de Bucarest, n’avaient pas été
contestés par les parties. Le tribunal départemental de Bucarest devait
donc statuer uniquement sur une question de droit relative 2 ’élément
subjectif de l'infraction, a savoir I'existence de I'intention de diffamer.
Or, pour déterminer l'existence de cet élément, le tribunal n’avait
nullement besoin d’entendre le requérant.

50. Le Gouvernement fait valoir que de toute fagon le requérant a pris
la parole en dernier, ainsi qu’il ressort de 'arrét rectificatif du 28 janvier
1997.

51. Par ailleurs, il conteste I'allégation du requérant selon laquelle le
procureur a demandé le rejet du recours, et se référe a cet égard a larrét
du 28 janvier 1997, dont il ressort que le procurcur avait demandé que le
recours fit accueilli et le requérant condamné. Le Gouvernement estime
que les juges sont indépendants et la position du procureur au cours du
procés ne saurait les influencer.

52. Enfin, le Gouvernement dément que l'avocat du requérant n’ait
pas pris la parole lors de 'audience du 26 septembre 1994 et fait valoir
qu’en tout état de cause Iavocat a déposé des conclusions écrites.

53. La Cour rappelle que les modalités d’application de I’article 6 aux
procédures d’appel dépendent des caractéristiques de la procédure dont il
s’agit; il convient de tenir compte de I’ensemble de la procédure interne et
du réle dévolu a la juridiction d’appel dans l'ordre juridique national.
Lorsqu’une audience publique a eu lieu en premigre instance, ’absence
de débats publics en appel peut se justifier par les particularités de la
procédure en question, eu égard a la nature du systéme d’appel interne,
a I"étendue des pouvoirs de la juridiction d’appel, 2 la maniere dont les
intéréts du requérant ont réellement été exposés et protégés devant elle,
et notamment 2 la nature des questions qu’elle avait a trancher (arrét
Botten c. Norvege du 19 février 1996, Recueil des arréts et décisions 1996-1,
p. 141, § 39).

54. Devant une cour d’appel jouissant de la plénitude de juridiction,
I'article 6 ne garantit pas nécessairement le droit a une audience
publique ni, si une telle audience a lieu, celui d’assister en personne aux
débats (voir, par exemple, Parrét Fejde c. Suede du 29 octobre 1991,
série A n° 212-C, pp. 69-70, § 33).

55. Enrevanche, la Cour a déclaré que lorsqu’une instance d’appel est
amenée A connaitre d’une affaire en fait et en droit et a étudier dans son
ensemble la question de la culpabilité ou de I'innocence, elle ne peut, pour
des motifs d’équité du proces, décider de ces questions sans appréciation
directe des témoignages présentés en personne par 'accusé qui soutient
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qu’il n’a pas commis l'acte tenu pour une infraction pénale (arrét
Ekbatanic. Suéde du 26 mai 1988, série A n® 134, p. 14, § 32).

36. Des lors, afin de déterminer s’il y a eu violation de Particle 6 en
Pespece, il échet d’examiner le role du tribunal départemental de
Bucarest et la nature des questions dont il avait a4 connaftre.

57. La Cour rappelle qu’en Pespéce DPétendue des pouvoirs du
tribunal départemental de Bucarest, en tant qu’instance de recours, est
définie dans les articles 385-15 et 385-16 du code de procédure pénale.
Conformément a Particle 385-15, le tribunal départemental, en tant
qulinstance de recours, n’était pas tenu de rendre un nouveau
jugement sur le fond, mais il en avait la possibilité. Le 10 octobre 1994,
le tribunal départemental de Bucarest annula la décision du 18 mars
1994 et rendit un nouveau jugement sur le fond. Selon les dispositions
légales précitées, il en résulte que la procédure devant le tribunal
départemental de Bucarest était une procédure complete qui suivait les
mémes régles qu’une procédure au fond, le tribunal étant amené a
connaitre tant des faits de la cause que du droit. Le tribunal
départemental pouvait décider soit de confirmer Pacquittement du
requérant soit de le déclarer coupable, aprés s’étre livré a une
appréciation compléte de la question de la culpabilité ou de I'innocence
de l'intéressé, en administrant le cas échéant de nouveaux moyens de
preuve (paragraphe 37 ci-dessus).

38. En loccurrence, la Cour note qu’aprés avoir inlirmé
I'acquittement prononcé en premiére instance, le tribunal départemental
de Bucarest a statué sur le bien-fondé de I'accusation dirigée contre le
requérant, en le reconnaissant coupable de diffamation, sans entendre
celui-ci. La Cour ne saurait accepter 'argument du Gouvernement selon
lequel le lait que ’accusé parle en dernier suffisait en I’espéce. D’une part,
elle reléeve qu’il y a une dispute entre le Gouvernement et le requérant
quant 4 la question de savoir si 'intéressé a réellement pris la parole en
dernier. D’autre part, elle souligne que, si le droit de Paccusé a parler le
dernier revét une importance certaine, il ne saurait se confondre avec son
droit d’étre entendu, pendant les débats, par un tribunal.

59. La Cour constate dés lors que le tribunal départemental de
Bucarest a statué sur le bien-fondé de laccusation en matiére pénale
dirigée contre le requérant et I’a reconnu coupable de diffamation sans
qu’il ait eu la possibilité de déposer et défendre sa cause. Elle estime que
le requérant aurait di étre entendu par le tribunal départemental de
Bucarest, eu égard notamment au [ait que celui-ci a été le premier a le
condamner dans le cadre de la procédure visant a décider du bien-fondé
de Paccusation en matiére pénale dirigée contre lui.

60. Cette exigence n’ayant pas été satisfaite, la Cour estime qu’il y a
eu violation de P'article 6 § 1. Dans ces conditions, elle ne juge pas utile
d’examiner de surcroit si d’autres éléments de la procédure devant le
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tribunal départemental de Bucarest étaient en conformité ou non avec
cette disposition.
6l. Ily a donc eu violation de Particle 6 § 1 de la Convention.

IlIl. SUR LA VIOLATION ALLEGUEE DE L’ARTICLE 10 DE LA
CONVENTION

62. Selon le requérant, sa condamnation pour diffamation a porté
atteinte a son droit 4 la liberté d’expression garanti par Particle 10 de la
Convention, ainsi libellé:

«1. Toute personnc a droit 2 la liberté d’expression. Ce droit comprend la liberté
d’opinion et la liberté de recevoir ou de communiquer des informations ou des idées
sans qu'il puisse v avoir ingérence d’autorités publiques ct sans considération de
fronti¢re. Le présent article n’empéche pas les Etats de soumettre les entreprises de
radiodiffusion, de cinéma ou de télévision & un régime d’autorisations.

2. L’cxcercice de ces libertés comportant des devoirs et des responsabilités peut étre
soumis A certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui
constituent des mesures nécessaires, dans unc société démocratique, a la sécurité
nationale, a I'intégrité territoriale ou a la siireté publique, a la défense de Pordre et a
la prévention du crime, a la protection de la santé ou de la morale, 4 la protection de la
réputation ou des droits d’autrui, pour empécher la divulgation d’informations
confidenticlles ou pour garantir Pautorité et I'impartialité du pouvoir judiciaire. »

63. Selon le requérant, sa condamnation était contraire aux
dispositions de l'article 10 de la Convention. D’une part, le tribunal
départemental de Bucarest ne I'a pas autorisé 2 faire la preuve de la
vérité de ses affirmations. D’autre part, le non-lieu prononcé par le
parquet & Pégard des trois enseignantes et qui ne lui a jamais été notifié
par les autorités ne signific nullement que les enseignantes avaient
restitué Pargent appartenant au syndicat.

64. Le Gouvernement estime que la condamnation du requérant était
conforme aux exigences du deuxi®me paragraphc dc I'article 10 de la
Convention. D’abord, elle avait pour but la protection de la réputation et
des droits d’autrui, car le requérant avait qualifié les trois enseignantes de
«delapidatori », alors qu’elles n’avaient pas été condamnées par un tribunal.
Quant a la peine infligée, elle n’érait nullement excessive vu le montant
raisonnable de 'amende infligée et des dommages octroyés.

65. Selon la Commission, l'ingérence était «nécessaire dans une
société démocratique», car il était loisible au requérant de formuler ses
critiques autrement qu’en traitant les enseignantes de «delapidatori»
alors que celles-ci n’avaient pas été condamnées par un tribunal.

66. La Cour note qu’il n’est pas contesté en l’espéce que la
condamnation prononcée a ’encontre du requérant pour diffamation
constitue une ingérence des autorités publiques dans l'exercice de la
liberté d’expression du requérant, au sens de I’article 10 de la Convention.
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67. La question se pose de savoir si pareille ingérence peut se justifier
au regard du paragraphe 2 de cette disposition. Il y a donc lieu d’examiner
sl cette ingérence était « prévue par la loi», visait un but [égitime en vertu
de ce paragraphe et était «nécessaire dans une société démocratique »
(arrét Lingens c. Autriche du 8 juillet 1986, série A n® 103, pp. 24-25,
§§ 34-37).

68. La Cour estime que l'ingérence était «prévue par la loi», ce qui
n’a d’ailleurs pas été contesté devant elle; en effet, la condamnation du
requérant se fondait sur larticle 206 du code pénal roumain
(paragraphe 36 ci-dessus). Cette restriction visait un but légitime
prévu par le paragraphe 2 de Darticle 10, a savoir la protection de la
réputation et des droits d’autrui. Il reste a4 examiner si la restriction
critiquée était «nécessaire dans une société démocratique», pour
atteindre pareil but.

69. Selon la jurisprudence constante de la Cour, il y a donc lieu de
déterminer si I'ingérence incriminée correspondait a un besoin social
impérieux, si elle était proportionnée au but légitime poursuivi et si les
motifs fournis par les autorités nationales pour la justifier sont
pertinents et suffisants. Elle n’a pas pour tiche de se substituer aux
juridictions nationales, mais de vérifier sous 'angle de larticle 10, a la
lumiere de I'ensemble de Paffaire, les décisions qu’elles ont rendues en
vertu de leur pouvoir d’appréciation (arrét Dalban précité, § 47). La Cour
doit donc examiner les propos litigieux dans leur propre contexte, eu
égard aux circonstances de Pespéce.

70. La Cour note que les déclarations du requérant renfermaient deux
éléments: une critique de la police et du parquet, auxquels le requérant
reprochait de ne pas vouloir conclure 'enquéte concernant la plainte
déposée a l'encontre de AP, RV. et MM, puis laffirmation du
requérant que ces derniéres étaient des «delapidatori ».

71. La Cour releve que latteinte a la liberté d’expression du requérant
tient uniquement au deuxiéme élément. Le tribunal départemental de
Bucarest londa sa décision de condamnation sur le terme employé par
M. Constantinescu a ’égard des trois enseignantes, jugé diffamatoire, et
non sur le fait que le requérant avait exprimé des opinions critiques sur le
fonctionnement de la justice en matiére de conflits syndicaux.

72. Méme si le contexte dans lequel furent tenus les propos du
requérant était un débat sur lindépendance des syndicats et le
fonctionnement de administration judiciaire, et était donc d’un intérét
public, il y a des limites au droit a la liberté d’expression. Nonobstant le
role particulier joué par le requérant en sa qualité de représentant d’un
syndicat, l'intéressé devait réagir dans les limites ixées, notamment, dans
'intérét de la «protection de la réputation ou des droits d’autrui», y
compris du droit a la présomption d’innocence. Il s’agit donc de dire s’il a
franchi les limites de la critique admissible.
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73. De Yavis de la Cour, le terme «delapidatori», désignant des
personnes reconnues coupables de Pinfraction de détournement, était de
nature a offenser les trois enseignantes, puisque celles-ci n’avaient pas été
condamnées par un tribunal.

74. La Cour estime qu’il était tout a fait loisible au requérant de
formuler ses critiques, et de contribuer ainsi &4 une libre discussion
publique sur les problémes syndicaux, sans employer le mot «delapidatori ».

75. Des lors, I'intérét légitime de I’Etat a protéger la réputation des
trois enseignantes n’entrait pas en conflit avec I'intérét du requérant de
contribuer au débat susmentionné.

76. La Cour est donc convaincue que les motifs invoqués par les
autorités nationales étaient «pertinents et suffisants» aux fins du
paragraphe 2 de P’article 10.

77. Elle constate en outre que, dans les circonstances de Pespéce,
Pingérence qui en est résultée était proportionnée au but légitime visé.
En effet, la Cour estime que la peine infligée, a savoir, une amende de
50000 ROL et 500000 ROL & chaque enseignante pour préjudice moral
n’était pas disproportionnée.

78. Dés lors, il n’apparait pas que le tribunal départemental de
Bucarest ait dépassé la marge d’appréciation laissée aux autorités
nationales et nulle violation de article 10 de la Convention ne se trouve
établie.

IV. SUR I’APPLICATION DE L’ARTICLE 41 DE LA CONVENTION

79. Aux termes de I’article 41 de la Convention,

«8Sila Cour déclare qu’il y a cu violation de la Convention ou de ses Protocoles, et si le
droit interne de la Haute Partic contractante ne permet d’eflacer qu’imparfaitement les
conséquences de cette violation, la Cour accorde a la partie 1ésée, s’il y a lieu, une
satisfaction équitable.»

A. Dommage

80. Le requérant sollicite 'octroi de 100 millions de dollars américains
en réparation du préjudice moral causé par le discrédit lié a sa
condamnation. Au titre du dommage matériel, le requérant demande le
remboursement de l'amende pénale qu’il a payée a la suite de sa
condamnation et du dédommagement versé aux trois enseignantes. Il
prétend en outre avoir subi un manque a gagner, car, eu égard au stress
et a angoisse causés par les différentes procédures dans lesquelles il a été
impliqué, il n’a pas pu publier un livre qu’il avait écrit et qui avait été
accepté par une maison d’édition. Il demande donc 2 milliards de lei
roumains (ROL) au titre du dommage matériel.
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81. Le Gouvernement soutient que le constat d’une violation vaudrait
en soi satisfaction équitable.

82. La Cour note en premier lieu que Pallégation du requérant
concernant son manque a gagner n’a nullement été étayée. Elle reléve
que la seule base a retenir pour l'octroi d’une satisfaction équitable
réside en 'espéce dans le fait que le requérant n’a pas bénéficié d’un
procés équitable devant le tribunal départemental de Bucarest. La Cour
ne saurait certes spéculer sur ce qu’elt été l'issue du proces dans le cas
contraire, mais n’estime pas déraisonnable de penser que P'intéressé a
subi une perte de chance réelle dans ledit proces (Pélissier et Sassi ¢. France
[GC], n” 25444/94, § 80, CEDH 1999-11). Statuant en équité, comme le
veut Particle 41, la Cour alloue au requérant la somme de 15000 francs
frangais (FRF) a convertir en lei roumains au taux applicable le jour du
versement.

B. Frais et dépens

83. Le requérant réclame le remboursement des [rais et dépens pour
’ensemble des procédures suivies devant les autorités nationales, a savoir
’équivalent de 200 000 ROL en 1994,

84. Le Gouvernement ne se prononce pas sur la question.

85. La Cour note que le requérant a défendu lui-méme sa cause devant
la Commission et que, devant la Cour, il a été représenté a 'audience. Elle
constate également que le Conseil de PEurope a versé a M. Constantinescu
la somme de 10 806,10 TRF au titre de 'assistance judiciaire. Eu égard au
constat de violation de 'article 6 § | de la Convention, la Cour, statuant en
équité, alloue au requérant 20000 IRT, moins la somme susmentionnée
déja versée par le Conseill de 'Europe. Le solde est a convertir en lei
roumains au taux applicable 4 la date du réglement.

C. Intéréts moratoires

86. La Cour juge approprié de retenir le taux d’intérét 1égal applicable
en France a la date d’adoption du présent arrét, soit 2,47 % I’an.

PAR CES MOTIFS, LA COUR

|. Dit, a Punanimité, que le requérant peut se prétendre «victime» d’une
violation de I'article 6 § 1 de la Convention aux fins de Particle 34 de la
Convention;
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. Dit, par cinq voix contre deux, que le requérant peut se prétendre

«victime » d’une violation de 'article 10 de la Convention aux fins de
I'article 34 de la Convention;

. Dit; a 'unanimité, qu'll y a eu violation de larticle 6 § 1 de la

Convention;

. Dit, par six voix contre une, qu’il n’y a pas eu violation de P'article 10 de

la Convention;

Dit, a 'unanimité,

a) que I'Etat défendeur doit verser au requérant, dans les trois mois,
15000 FRF (quinze mille francs frangais) pour dommage matériel et
moral et 20000 FRF (vingt mille francs frangais) pour frais et dépens,
moins 10 806,10 FRF (dix mille huit cent six francs frangais dix
centimes), 4 convertir en lei roumains au taux applicable le jour du
versement;

b) que ces montants seront a2 majorer d’un intérét simple de 2,47 %
I'an & compter de¢ 'expiration dudit délai et jusqu’au versement;

Rejette, 3 Punanimité, la demande de satisfaction équitable pour le
surplus.

Fait en frangais, puis communiqué par écrit le 27 juin 2000, en

application de I'article 77 §8 2 et 3 du reglement.

Michael O’BoOYLE Wilhelmina THOMASSEN

Greffier Présidente

Au présent arrét se trouve joint, conformément aux articles 45 § 2 de la

Convention et 74 § 2 du reéglement, I'exposé de Popinion en partie
dissidente de M. Casadcvall.

W.T.
M.O’B.
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OPINION EN PARTIE DISSIDENTE
DE M. LE JUGE CASADEVALL

[. Jai voté avec la majorité en faveur du constat de violation de
Particle 6 § | de la Convention; par contre, mon approche n’est pas la
méme en ce qui concerne Particle 10, lequel, 8 mon avis, a été aussi violé.

2. La Cour ayant trouvé une violation de I'article 6 § | du fait que le
requérant n’a pas été entendu par le tribunal, 'analyse globale des faits ne
peut aboutir, par la force des choses, qu’au constat d’une violation de
Particle 10. La partie de l'arrét concernant Pexception préliminaire du
Gouvernement et, notamment, le paragraphe 43, confortent ma position.

3. Si Particle 6 § 1 n’avait pas été enfreint, a savoir si pendant les
débats devant le tribunal départemental de Bucarest qui I’a reconnu
coupable d’un délit de diffamation, le requérant avait eu Ja possibilité de
déposer, de défendre sa cause, d’invoquer sa bonne foi et, en particulier,
d’établir la véracité de ses affirmations, ainsi que I’article 207 du code
pénal roumain le permet a tout accusé, I'issue de la procédure pénale
aurait pu étre différente. Les événements ultérieurs confirment
d’ailleurs cette thése.

4. Comme la Cour le constate (paragraphe 72 de arrét), les propos
litigieux furent tenus dans le cadre d’un libre débat sur I'indépendance
des premiers syndicats créés en Roumanie aprés la chute de ’ancien
régime et sur le fonctionnement de l'administration de la justice.
L’appréciation du qualificatil «delapidatori » utilisé a I'égard de AP, RV,
et M.M. doit se faire a la lumiere de ensemble de I'affaire et du contexte
dans lequel le requérant prononga ce mot, repris et publié ensuite par un
journaliste. Nul ne peut douter qu’il s’agissait la d’une question d’intérét
public.

5. L’on ne saurait considérer que les termes employés par le requérant
étaient dénués de fondement, puisque le juge de premiere instance, en
Pacquittant, a relevé que les enseignantes n’avalent pas restitué
certaines sommes d’argent appartenant au syndicat. La mauvaise foi du
requérant ne saurait, elle non plus, étre établie, dés lors que le méme juge
a constaté que la décision de non-lieu prise par le parquet n’avait ¢té
notifiée ni aux trols enseignantes concernées ni au requérant
(paragraphes 16 et 63 de Parrét) au moment ol les propos litigieux
furent tenus.

Ces deux éléments (propos non dénués de fondement et absence de
mauvaise fol) n'ont pas été contestés par le tribunal départemental de
Bucarest, qui a condamné le requérant sans méme examiner la question
de Vexceptio veritatis, soulevée pourtant par I'intéressé.

Jestime qu’une telle ingérence n’était pas nécessaire; en particulier,
Pexistence d’un «besoin social impérieux» - condition établic et
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constamment réitérée par la jurisprudence de la Cour — n’a pas été
démontrée. En effet, si Pon ne saurait spéculer sur le résultat auquel le
tribunal départemental de Bucarest et abouti s’il avait examiné loffre
du requérant de prouver la véracité de ses propos, j'estime que I'absence
d’examen par le tribunal départemental de ce moyen d’unc importance
incontestable (selon I’article 207 du code pénal roumain, des affirmations
dont la véracité a été établie ne constituent pas des propos diffamatoires
au sens de Particle 206 du méme code) équivaut a une ingérence dans
I'exercice de la liberté d’expression de I'intéressé qui ne satisfait pas au
critére de nécessité.

6. Finalement, il est révélateur que, plus de deux ans aprés, le tribunal
départemental de Bucarest ait prononcé d’office un arrét de rectification
de plusieurs errcurs matérielles (ou plut6t d’omissions) figurant dans le
procés-verbal d’audience ct dans Parrét de condamnation du 10 octobre
1994. 1l est encore plus significatif que, cing ans aprés sa condamnation,
la Cour supréme de justice, accueillant un recours en annulation formé
— toujours d’office — par le procureur général, ait acquitté le requérant
au motif que l'intention de diffamer, élément constitutif du délit, n’avait
pas été prouvée (paragraphe 34 de 'arrét). Cette décision d’office tardive
(adoptée quarante-cing jours avant l'audience de la Cour) ne peut que
constituer une reconnaissance implicite de la violation de P’article 10 de
la Convention.

7. Des lors, contrairement a la majorité, je ne suis pas convaincu de la
nécessité de P'ingérence ni du caractére «pertinent et suffisant» des
motifs invoqués par les autorités nationales en I'espéce.
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SUMMARY!'

Evidence not having been heard from accused during appeal proceedings
Conviction for criminal libel

Article 6 § 1

Criminal proceedings — Fair trial — Evidence not having been heard from accused during appeal
proceedings — Right to oral trial — Applicability of Avticle 6 to appeal proceedings — Appellate
court ruling on questions of fact and of law

Article 10

Freedom of expression — CGriminal libel — Conviction for criminal libel — Protection of the
reputation of others — Necessary in a democratic society — Limils on freedom of expression —
Public interest — Relevant and sufficient grounds — Proportionality

In June 1992, following the applicant’s election to the leadership of a teachers’
union, the union in question lodged a complaint against three teachers who had
been members of the previous leadership for theft, misappropriation and
fraudulent conversion. In February 1993 the prosecutor gave a decision
discontinuing the proceedings. During a conversation with a journalist the
applicant expressed his dissatisfaction with the slow pace of the criminal
investigation. He referred to the three teachers against whom the union had
lodged a complaint as “delapidatori” (persons convicted of fraudulent conversion).
The applicant’s remarks were published in March 1993, that is, after delivery of
the decision discontinuing the procecdings against the three teachers. The
teachers brought criminal libel proceedings against the applicant in the Court of
First Instance. The applicant was acquitted, whereupon they lodged an appeal with
the County Court, The County Court quashed the acquittal and decided to re-
examine the case on the merits, as was permissible under domestic law. At the
hearing before the County Court, the applicant, although present, did not give
evidence. According to the record of the hearing, he addressed the court last. In
1994 the court delivered a judgment in which it held that the applicant had
intended to injure the honour and reputation of the three teachers since the
remarks had been published in a newspaper alter the decision discontinuing the
proceedings against them. Accordingly, he was sentenced for criminal libel to a
fine of 50,000 Romanian lei and ordered to pay 300,000 lei for non-pecuniary
damage to each of the three reachers. The applicant appealed against that
decision, but his appeal was declared inadmissible. In 1997 the Court of First

I. This summary by the Registry docs not bind the Court.



28 CONSTANTINESCU v. ROMANIA JUDGMENT

Instance upheld the action for damages lodged in 1993 by the applicant, on behalf
of the union, against one of the teachers and ordcred her to return the sum which
had been requested of her. In 1998 the Procurator-Genecral at the Supreme Court
of Justice lodged an application to have the judgment of 1994 set aside and the
applicant acquitted on the ground that the constituent elements of the offence of
libel had not been made out. In 2000 the Supreme Court of Justice granted the
Procurator-General’s application. The Court of First Instance then requested the
tax olfice to refund the applicant 50,000 lei, which was the amount of the fine he
had paid following his conviction.

Held

(1) The Government’s preliminary objection: The Supreme Court of Justice’s
decision to acquit had been based solely on the lack of intention to defame and
had not contained any reference to the conduct of the proceedings in the County
Court or to the applicant’s complaints in that regard. That decision could not
therefore be seen as an acknowledgment, whether explicit or in substance, of an
alleged infringement of Article 6 § 1 and, in any event, did not constitute adequate
redress lor the purposes of the Court’s case-law. Even assuming that the Supreme
Court of Justice’s decision could be seen as an acknowledgment in substance of an
infringement of Article 10, it did not provide adequate redress. In the first place,
the applicant had not been awarded any damages on account of his conviction and
in the sccond place, the amounts paid by the applicant to the three teachers for
non-pecuniary damage had not been refunded to him. With regard to the fine,
although five years had elapsed since the applicant had paid it, the Court of First
Instance’s request to the tax office for a refund of the amount had not taken
account of inflation over the previous years. Accordingly, the applicant could
claim to be a victim for the purposes of Article 34.

(2) Article 6 § I: The County Court, sitting as an appellate court, was not obliged
to give a fresh judgment on the merits, but could do so. In the present case, the
County Court had quashed the decision of March 1994 and had given a fresh
judgment on the merits. Under domestic law, the proceedings in the appellate
court were full proceedings governed by the same rules as a trial on the merits,
with the court being required to examine questions both of fact and of law. The
County Court had determined a criminal charge against the applicant, finding him
guilty of criminal libel, without hearing evidence from him. Even if the applicant
had addressed the court last, which he disputed, an accused’s right to address the
court last, although certainly of importance, could not be equated with his right to
be heard by the court during the trial. Accordingly, the applicant had been unable
to defend his case, since he had not been heard by the County Court which had,
however, been the first court to convict him in proceedings determining a criminal
charge against him.

Conclusion: violation (unanimously).

3. Article 10: The applicant’s conviction for criminal libel amounted to an
interference with his frecdom of expression. It was, however, prescribed by law
and pursued the legitimate aim of protecting the reputation of others. It
remained to be determined to what extent that conviction had been necessary in
a democratic society. Even though the context in which the applicant had made his
remarks had been that of a debate on the independence of unions and the
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functioning of the courts, that is, a subject partly of public interest, the fact
remained that there were limits to the frecdom of expression. The term
“delapidalori” was of a kind 1o offend the three teachers to whom the applicant
had been referring because they had not been convicted by a court. The applicant
could perfectly well have expressed his criticism without using that term.
Accordingly, the legitimate interest of the State in protecting the reputation of
those individuals had not conflicted with the applicant’s right to participate in
the above-mentioned debate. The grounds relied on by the authorities had been
relevant and suflicient for the purposes of the second paragraph ol that Article
and the interference had been proportionate to the pursued aim since the finc
imposed on the applicant had not been disproportionate.

Conclusion: no violation (six votes to one).

Article 41: The Court awarded the applicant a sum for pecumary and non-
pecuniary damage.
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In the case of Constantinescu v. Romania,
The European Court of Human Rights (First Section), sitting as a
Chamber composed of:
Mrs W. THOMASSEN, President,
Mr L. FERRARI BrRAVO,
Mr  GAUKUR JORUNDSSON,
Mr  R. TURMEN,
Mr  J. CASADEVALL
Mr  B. ZuPANCIC, judges,
Mr  §. BELIGRADEANU, ad hoc judge,
and Mr M. O’BovLE, Section Registrar,
Having deliberated in private on 21 March and 6 June 2000,
Delivers the following judgment, which was adopted on the last-
mentioned date:

PROCEDURE

I. The case was referred to the Court by a Romanian national,
Mr Mihail Constantinescu (“the applicant”), on 27 July 1999 and by the
European Commission of Human Rights (“the Commission™) on
Il September 1999 within the three-month period laid down by former
Articles 32 § | and 47 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (“the Convention”).

2. It originated in an application (no. 28871/95) against Romania lodged
by the applicant with the Commissionon 4 April 1995 under former Article 25
ol the Convention. The applicant complained of an infringement of his
freedom of expression, contrary to Article 10 ol the Convention, on account
of his conviction for defamation; of the unfairness of the related proceedings,
contrary to Article 6 § | of the Convention; and ol an infringement ol his
freedom of association, contrary to Article 11 of the Convention.

On 23 October 1997 the Commission declared admissible the
complaints of an infringement of freedom of expression and of the
unlairness of the proceedings, but declared the remainder of the
application inadmissible. In its report of 19 April 1999 (former Article 31
of the Convention)', it expressed the unanimous opinion that there had
been a violation of Article 6 § 1 and held, by twenty-one votes to seven,
that there had not been a violation of Article 10.

3. The applicant was granted legal aid.

4. After the entry into force of Protocol No. 1] to the Convention on
1 November 1998, and in accordance with Article 5 § 4 thereofl combined
with Rules 100 § 1 and 24 § 6 of the Rules of Court, a panel of the Grand

1. Note by the Registry. The veport is obtainable from the Registry.
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Chamber determined on 7 July 1999 that the case should be examined by a
Chamber constituted within ane of the Sections of the Court.

5. In accordance with Rule 52 § 1, the President of the Court,
Mr L. Wildhaber, subsequently assigned the case to the First Section.
The Chamber constituted within that Section included ex officio
Mr C. Birsan, the judge elected in respect of Romania (Article 27 § 2 of
the Convention and Rule 26 § 1 (a)), and Mr J. Casadevall, who took over
the presidency of the Section and hence of the Chamber (Rules 12 and
26 § 1 (a)) at the deliberations of 21 March 2000. The other members
appointed by Mr Casadevall to complete the Chamber were Mr L. Ferrari
Brave, Mr Gaukur Jérundsson, Mr R. Tiirmen, Mrs W. Thomassen and
Mr R. Maruste (Rule 26 § 1(b)).

Subsequently Mr Birsan, who had taken part in the Commission’s
examination of the case, withdrew from sitting in the Chamber (Rule 28).
The Romanian Government (“the Government”) accordingly appointed
Mr . Beligradeanu to sit as an ad hoc judge (Article 27 § 2 of the
Convention and Rule 29 § 1). On 6 June 2000 Mrs Thomassen took over the
presidencyof the Section and hence of the Chamber (Rules 12and 26 § 1(a)).
Mr Maruste, who was unable to take part in the further consideration of the
case, was replaced by Mr B. Zupan(i¢, substitute (Rule 26 § 1(c)).

6. The applicant and the Government each filed a memorial on 6 and
9 November 1999 respectively.

7. Inaccordance with the decision of the Chamber, a hearing took place
in public in the Human Rights Building, Strasbourg, on 21 March 2000.

There appeared before the Court:

(a) for the Government

Mrs R.Rizoru, Agent,
Mrs C. TARCEA, Ministry of Justice,
Mr T. CORLATEAN, Ministry of Foreign Affairs, Advisers;

(b) for the applicant
Mr C. Dinu, of the Bucharest Bar, Counsel.

The Court heard addresses by Mr Dinu, Mrs Rizoiu and Mrs Tarcea.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

8. On 8 June 1992 the General Assembly of the Primary and Secondary
School Teachers’ Union of the second district of Bucharest (“the union™)
elected a new leadership. The applicant was elected General Secretary.
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9. On 29 June 1992 the union lodged a complaint against A.P.and R.V,
former managers, and M.M,, former Secretary of the union, who were all
teachers, alleging thelt, misappropriation and fraudulent conversion. The
union complained that the individuals in question had refused toreturn the
union’s property and accounting documents when the new leadership took
up its duties and had used them to form a new trade-union organisation.

10. In aletter of 2 October 1992 the applicant requested, on behalf of
the union, information from the Bucharest public prosecutor’s office
about the progress of the investigation, but received no reply. In a
further letter, of 9 December 1992, he renewed his enquiry ol the same
public prosecutor’s office and also complained about the slowness of the
criminal investigation. He received no reply to his letter.

[I. On 8 February 1993 the public prosecutor gave a decision
discontinuing the proceedings in respect of the union’s complaint lodged
against A.P., R'V. and M.M. Thar decision was sent on 18 January 1994
only to those three individuals.

12. In 1993 the applicant, in his capacity as representative of the
unjon, took out a summons against R.V. in the Court of First Instance of
the second district of Bucharest, seeking an order, under Articles 998 and
999 of the Civil Code governing civil liability, to return to the union
170,000 Romanian lei (ROL) in union subscription fees.

13. On an unknown date the applicant had a conversation with a
journalist during which he expressed his dissatisfaction with the slow
pace of the criminal investigation. On 23 March 1993 the following
article was published in the Tineretul Liber (“Free Youth”) newspaper:

“The Primary and Secondary School Teachers’ Union of the second district of
Bucharest ... is the most militant union because it battles against everyone o cnsure
respect for the law and teachers’ rights. Those are the assertions of Mihail
Constantinescu, a teacher at M.S. school, who tells us: ‘I have lodged a complaint
against the Bucharest Schools’ Inspectorate [/nspectoratul] for failure to comply with
the collective bargaining agreement; the hearing has been listed for 29 April. We will
be lodging a complaint against the police and the public prosecutor’s office, who are
engaging in anti-union activities by slowing down the criminal investigation in respect
of certain delapidatori [persons [ound guilty of [raudulent conversion] —R.V., A.P., M.M,,
teachers in the second district; we have at our disposal against them written evidence
and conlessions by two of them to being in possession of a sum of money belonging to the

union, which they have not returned. The anti-union activities are premeditated ..

14. On 22 April 1993 AP, R.V. and M.M. instituted criminal libel
proceedings against the applicant in the Court of First Instance
{judecatoria) of the third district of Bucharest.

15. The trial took place on 25 February 1994. The single-judge court
delivered its judgment on 18 March 1994.

16. After hearing evidence from six witnesses for the plaintiffand three for
the defence, from the applicant and from the three teachers, the judge
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acquitted the applicant. He noted that on the date on which the article in
question had appeared, the three teachers had been the subject of a criminal
investigation in connection with a charge of fraudulent conversion and that
they had not been informed of the decision discontinuing the proceedings
until after the article had appeared, that is, on 18 January 1994.
Furthermore, the judge noted, it was not disputed that the teachers had not
returned certain sums of money bclonging to the union. Accordingly, he
considered that the applicant had not had any intention of libelling the
teachers, but merely ol informing the public that his union was going to lodge
a complaint against the police and the public prosecutor’s office, accused of
slowing down the criminal investigation concerning the three teachers.

17. AP, R.V. and M.M. appealed to the Bucharest County Court,
which upheld their appeal. The court quashed the deciston of 18 March
1994 and decided to re-try the case on the merits.

18. The trial took place on 26 September 1994. The Court cannot
establish from the documents in its possession whether the applicant’s
lawyer was able to make oral submissions. However, his lawyer submitted
in the written pleadings in delence that his client had expressed himself
on behalf of the union; that the aim pursued was that of reconstituting the
union’s assets; and that the new trade-union organisation formed by the
three teachers had been declared illegal by the courts. He referred to the
evidence given by the witnesses before the Court of First Instance
testifying to negligence on the part of the three teachers in the
administration of the union’s property and to their refusal to return
certain sums of money and documents. He added that the article had
distorted the applicant’s statements to the journalists, but that the
applicant did not want to sue the press.

19. Although the applicant was present at the trial, the court did not
hear submissions from him. No evidence was adduced. The record of the
hearing did not mention the public prosecutor’s submission allegedly
requesting the applicant’s acquittal, but merely indicated that the
parties’ lawyers had been able to address the court.

20. The decision was reserved until 3 October 1994, and then until
10 October 1994, on which date it was delivered in the absence of the
applicant and his lawyer. The court held that the applicant had intended
to injure the honour and reputation of the three teachers, contrary to
Article 206 of the Criminal GCode, since his remarks had been published
in the newspaper after the decision of 8 February 1993 discontinuing the
proceedings. The court also noted that, after that date, the applicant had
gone to the schools at which A.P., R.V. and M.M. taught and accused them
of running off with the union’s money.

21. The applicant was convicted of criminal libel, fined ROL 50,000
and ordered to pay ROL 500,000 to each of the three teachers for non-
pecuniary damage.
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22. The applicant appealed on 19October 1994. On 18 November 1994 the
Bucharest Court of Appeal declared his appeal inadmissible on the ground
that no appeal lay against the decision in question and that it was final.

23. On an unknown date the applicant paid the three teachers the
sums which he had been ordered to pay them. On 28 March 1995 he paid
the ROL 50,000 fine.

24. On an unknown date the applicant requested the Procurator-
General at the Supreme Court of Justice to lodge an application to have
the judgment of 10 October 1994 set aside.

25. On 26 May 1995 the applicant was informed that the Procurator-
General had refused to lodge an application to have the judgment set aside.

26. In a judgment of 28 January 1997, the Bucharest County Court,
after examining the case ex gfficio and in camera, delivered a judgment
rectifying the clerical errors in the record of the hearing of 26 September
1994 and the judgment of 10 October 1994.

27. The court amended the record of the hearing of 26 September 1994
to record the presence of the public prosecutor, L.S., who had requested in
his written pleadings that the teachers’ appeals be upheld and that the
applicant be sentenced to a fine for criminal libel and ordered to pay
compensation for non-pecuniary damage. Furthermore, according to the
court, the applicant had addressed it last on 26 September 1994.

28. The court also decided to rectily the judgment of 10 October 1994
so as to record the adjournment of delivery date from 3 to 10 October 1994
and the presence at delivery of the public prosecutor, L.S.

29. The parties were not summoned to attend and were not present at
delivery of the judgment on 28 January 1997.

30. In a judgment of 12 March 1997, the Bucharest Court of First
Instance upheld the action for damages brought by the union against
R.V.in 1993 and ordered R.V. to return ROL 170,000 plus interest. The
court noted that R.V. had been the Treasurer of the union from 1990 to
1992 and that, in that capacity, she had received ROL 170,000 in
subscriptions from the members of the union during that period. The
court also noted that, after leaving her post, R.V. had relused to return
to the union the documents relating to the deposit of the said sum at the
bank, so that the union had never been able to retrieve it.

31. On 6 January 1998 the Government provided the Commission, at
its request, with a copy of the Bucharest County Court’s hearings register
for 3 and 10 October 1994. The register mentions only the adjournment of
delivery from 3 to 10 October 1994 and the finding of guilt in respect of the
applicant.

32. In a letter of 14 December 1998 the Government informed the
Commission that they could not provide it with a copy of the notes taken
by the registrar (caietul grefierului) during the hearing of 26 September
1994 because, pursuant to the Ministry of Justice’s Circular no. 991/C/



36 CONSTANTINESCU v. ROMANIA JUDGMENT

1993 (Ordinul ministrului), registers containing the registrar’s notes are
sealed and archived for three years.

33. On 1l December 1998 the Procurator-General at the Supreme
Court of Justice lodged an application to have the judgment of 10 October
1994 set aside. He requested that the applicant be acquitted on the ground
that the constituent elements of the offence of libel had not been made out.

34. At the hearing on 2| March 2000 the Government submitted to the
Court a decision of 4 February 2000 of the Supreme Court of Justice
granting the application lodged by the Procurator-General to have the
decision of 10 October 1994 set aside and acquitting the applicant on the
ground that intent to defame, a constituent element of the offence of libel,
had not been established.

35. The Government also submitted to the Court a copy of a letter of
6 March 2000 in which the Bucharest Court of First Instance requested the
tax office of the third district of Bucharest to refund the applicant the
ROL 50,000 fine paid by him following his conviction of 10 October 1994.

[I. RELEVANT DOMESTIC LAW

The Criminal Code

36. The relevant provisions of the Criminal Code are as follows.

Article 206

“Anyone who makes any statement or allcgation in public concerning a particular
person which, if truc, would render that person liable to a criminal, administrative or
disciplinary penalty or expose them to public opprobrium, shall be liable to
imprisonment for between three months and one year or to a fine.”

Article 207

“Evidence of the truth of such a statement or allegation is admissible wherc the
statement or allegation was made in order to protect a legitimate interest. Where the
truth of the statement or allegation is proved, no offence of insult or defamation will
have been committed.”

37. The relevant provisions of the Code of Griminal Procedure read:

Article 385-6 paragraph 2

“A court hearing a recurs lodged directly against a decision from which no apel lies!"!
shall examine every aspect of the case, irrespective of the grounds of appeal and
requests ol the parties ...”

1. In vespect of certain crimes there is only one level of appellate jurisdiction (recurs), rather
than two levels (apel followed by recurs), before a final judgment is delivered.
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Article 385-9

“An appeal shall lic in the {ollowing circumstances:

(10) wherc the judgment does not deal either with one of the charges made against
the accused in the commiutal order, or with certain evidence taken, or with certain
applications that arc of esscntial importance to a party in that they may safeguard that
party’s rights or have an cffect on the outcome of the trial;

»

Article 385-15
“In giving judgment on an appeal, the court may cither ..

2. uphold the appeal, quash the lower court’s decision and ... (d) hold a retrial of the

casc ...”

Article 385-16

“Where the court which has given judgment on an appeal holds a retrial of the case in
accordance with Article 383-15 (2) (d), it shall also rule on matters relating to the taking
of evidence and fix a date for trial ..”

Article 385-19

“After the first judgment has been quashed, the sccond trial shall be held in
accordance with the provisions of Chapters I (Trial - General Provisions) and Il (Trial
at first instance) of Title I, which shall apply mutatis mutandis.”

THE LAW

I. THE GOVERNMENT'S PRELIMINARY OBJECTION

38. At the hearing of 21 March 2000 the Government submitted that
the applicant’s acquittal in accordance with the decision of 4 February
2000 ol the Supreme Court of Justice constituted an acknowledgment “in
substance of the alleged breach of the Convention”. Accordingly, they
requested the Court to dismiss the application on the ground that the
applicant was no longer a “victim”.

39. The applicant did not comment on that point.

40. The Court reiterates that “a decision or measure lavourable to the
applicant is not in principle sufficient to deprive him of his status as a
‘victim’ unless the national authorities have acknowledged, either
expressly or in substance, and then afforded redress [or, the breach of the
Convention” (Dalban v. Romania [GCJ, no. 28114/95, § 44, ECHR 1999-VI).

41. Intheinstant case the Court observes that, on 4 February 2000, the
Supreme Court of Justice granted the prosecution’s application to have sct
aside the conviction which was the subject of the complaints lodged by the
applicant under Articles 6 and 10 (see paragraph 34 above).
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42. Tt notes that the decision to acquit the applicant, taken after
the proceedings had been reopened and more than five years after the
applicant had been convicted in a final decision, was based solely on
the lack of intent to defame. The decision contained no reference to the
conduct of the proceedings in the Bucharest County Court or to the
applicant’s complaints in that regard.

In the Court’s opinion, the decision of 4 February 2000 of the Supreme
Court of Justice cannot be seen as an acknowledgment, whether explicit or
in substance, of an alleged breach of Article 6 § 1 of the Convention and, in
any event, that decision does not provide adequate redress as required by
the Court’s case-law, for the reasons set out below.

43. With regard to the alleged violation of Article 10, even assuming
that the said decision could be seen as an acknowledgment, in substance,
of such a violation, the Court considers that it does not provide adequate
redress as required by the Court’s case-law. In the first place, no damages
were awarded to the applicant for his (wrongful) conviction and, secondly,
the sums paid by the applicant to the three teachers for non-pecuniary
damage were not returned to him. With regard to the criminal fine, the
Court notes that, although five years had passed since the applicant had
paid it, the letter of 6 March 2000 sent by the Bucharest Court of First
Instance to the tax office of the third district of Bucharest requesting a
refund (see paragraph 35 above) did not take account of inflation over
the previous years.

44. In conclusion, the Court considers that the applicant can claim to
be a “victim” within the meaning of Article 34 of the Convention.

II. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION

45. The applicant alleged that he had not had a fair trial in the
Bucharest County Court, contrary to Article 6 § 1 of the Convention,
which provides:

“In the determination of ... any criminal charge against him, everyone is entitled to a

fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law. ...”

46. The applicant complained that he had been convicted by the
Bucharest County Court without evidence being heard from him in
person. He submitted that the County Court had ruled solely on the
basis of the evidence put before the Court of First Instance, consisting of
witness statements and his own statement summarised “in five lines”.
During the hearing on 26 September 1994, which had lasted “at the very
most four minutes”, neither he nor his lawyer had been able to address the
court. In that connection, he maintained that the record of the hearing of
26 September 1994 did not in any way reflect the reality of the case
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because his lawyer had not been able to make submissions, but had merely
been authorised to file written pleadings.

47. The applicant also disputed the accuracy of the wording of the
rectifying judgment delivered on 28 January 1997, alleging that he had
not addressed the court at the hearing of 26 September 1994 and that
the prosecutor had requested that he be acquitted, not convicted as the
Government maintained. He also submitted that the judgment of
28 January 1997 had never been served on him, but that he had learned
of it when the Commission had sent it to him.

48. Lastly, the applicant complained that the judgment of the
Bucharest County Court of 10 October 1994 referred solely to the
statements of the prosecution witnesses and omitted the statements of
the four defence witnesses, whose evidence was crucial, however, because
they had stated that the three teachers had not returned the money or
documents belonging to the union and that the applicant had been
instructed by the union to retrieve them.

49. The Government submitted that the finding of guilt in relation to
the applicant, reached solely on the basis of the evidence put before the
Court of First Instance, did not breach the requirements of a fair trial
within the meaning ol Article 6 § 1 of the Convention. That Article did
not require cvidence to be heard [rom an accused in person by an
appellate court whose remit was exclusively to examine questions of
law. Although the Bucharest County Court did, in theory, have
jurisdiction to examine questions ol lact and of law, it had not been
required in the instant case to determine questions of fact, since the
facts, as established by the Bucharest Court of First Instance, had not
been in dispute between the parties. The Bucharest County Court had
thus been required to rule only on a question of law relating to the
subjective element of the offence, that is, whether there had been an
intention to defame. In order to establish whether that element had
becen made out, the court had not in any way needed to hear evidence
from the applicant.

50. The Government contended that, in any event, the applicant had
addressed the court last, as was clear from the rectifying judgment of
28 January 1997.

51. They also contested the applicant’s claim that the prosecutor had
requested that the appeal be dismissed. They referred in that connection
to the judgment of 28 January 1997, which showed that the prosecutor had
asked for the appeal to be upheld and the applicant convicted. The
Government submitted that the courts were independent and that the
position of the prosecutor during a trial could not influence them.

52. Lastly, the Government insisted that the applicant’s lawyer had
addressed the court during the hearing of 26 September 1994 and
submitted that, in any event, he had [led written pleadings.
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53. The Court reiterates that the manner of application of Article 6 to
proceedings before courts of appeal depends on the special features of the
proceedings involved; account must be taken of the entirety of the
proceedings in the domestic legal order and of the role of the appellate
court therein. Where a public hearing has been held at first instance, the
absence of such a hearing may be justified at the appeal stage by the
special features of the proceedings at issue, having regard to the nature
of the domestic appeal system, the scope of the appellate court’s powers
and to the manner in which the applicant’s interests were actually
presented and protected before the court of appeal, particularly in the
light of the nature of the issues to be decided by it (see the Botten
v. Norway judgment of 19 February 1996, Reports of Judgments and Decisions
1996-1, p. 141, § 39).

54. Before a court of appeal exercising jurisdiction as to both facts and
law, Article 6 does not necessarily guarantee the right to a public hearing
or, if such a hearing is held, the right to participate in person in the
proceedings (see, for example, the Fejde v. Sweden judgment of
29 October 1991, Series A no. 212-C, pp. 69-70, § 33).

35. However, the Court has held that where an appellate court is
called upon to examine a case as to the facts and the law and to make a
full assessment of the question of the applicant’s guilt or innocence, it
cannot, as a matter of fair trial, properly determine those issues without
a direct assessment of the evidence given in person by the accused — who
claims that he has not committed the act alleged to constitute a criminal
offence (sec the Ekbatani v. Sweden judgment of 26 May 1988, Series A
no. 134, p. 14, § 32).

36. Accordingly, in order to determine whether there has been a
violation of Article 6 in the instant case, an examination must be made of
the role of the Bucharest County Court and the nature of the issues which
it was called upon to try.

57. The Court reiterates that in the instant case the scope of the
Bucharest County Court’s powers, sitting as an appellate court, is set out
in Articles 385-15 and 385-16 of the Code of Criminal Procedure. In
accordance with Article 385-15, the County Court, sitting as an appellate
court, was not required to give a fresh judgment on the merits, but could
do. On 10 October 1994 the Bucharest County Court quashed the decision
of 18 March 1994 and gave a fresh judgment on the merits. According to the
above-mentioned legal provisions, the effect of this was that the procecdings
in the Bucharest County Court were full proceedings governed by the same
rules as a trial on the merits, with the court being required to examine both
the facts of the case and questions of law. The County Court could decide
either to uphold the applicant’s acquittal or convict him, after making a
thorough assessment of the question of his guilt or innocence, taking fresh
evidence if applicable (sce paragraph 37 above).
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58. In the instant case the Court notes that, having quashed the
decision to acquit reached at first instance, the Bucharest County Court
determined a criminal charge against the applicant, convicting him of
criminal libel, without hearing evidence from him. The Court is not
satisflied with the Government’s argument according to which the fact
thar the accused addressed the court last was sufficient in the present
case. It notes, first, that the Government and the applicant disagree as to
whether the applicant did in fact address the court last. Secondly, it
stresses that, although an accused’s right to address the court last is
certainly of importance, it cannot be equated with his right to be heard
by the court during the trial.

59. Accordingly, the Court finds that the Bucharest County Court
determined a criminal charge against the applicant and found him guilty
of libel without his having the opportunity to give evidence and delend
himself. It considers that the Bucharest County Court should have heard
evidence [rom the applicant, having regard, in particular, to the fact that
it was the first court to convict him in proceedings brought to determine a
criminal charge against him.

60. Since that requirement was not satisfied, the Court considers that
there has been a violation of Article 6 § 1. In the circumstances, it does not
consider it necessary to examine, additionally, whether other aspects of
the proceedings in the Bucharest County Court did or did not comply
with that provision.

61. There has therefore been a violation of Article 6 § 1 of the
Convention.

1. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTION

62. The applicant argued that his conviction for libel had infringed his
right to freedom of expression guaranteed by Article 10 of the Convention,
which provides:

“1. Everyone has the right to frcedom ol expression. This right shall include [reedom
10 hold opinions and to receive and impart information and ideas without interference
by public authority and regardless of frontiers. This Article shall not prevent Statces [rom
requiring the licensing ol broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are prescribed
by law and are necessary in a democratic sociely, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence, or for maintaining

»

the authority and impartiality of the judiciary.
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63. The applicant contended that his conviction was contrary to the
provisions of Article 10 of the Convention. The Bucharest County Court
had not allowed him to prove the truth of his assertions and the
prosecution’s decision to discontinue the proceedings against the three
teachers (which had never been served on him by the authorities) did not
in any way mean that the teachers had returned the money belonging to
the union.

64. The Government submitted that the applicant’s conviction
complied with the requirements of the second paragraph ol Article 10 of
the Convention. Firstly, the intention had been to protect the reputation
and rights of others because the applicant had called the three teachers
“delapidatori” despite the fact that they had not been convicted by a court.
The sentence he had been given was not in any way excessive, given the
reasonable amount of the fine and damages he had been ordered to pay.

65. The Commission had found that the interference was “necessary in
a democratic society” because the applicant could have expressed his
criticism otherwise than by calling the teachers “delapidatori” when they
had not been convicted by a court.

66. The Court notes that it is not disputed in the instant case that the
applicant’s conviction for libel constitutes an interference by the public
authorities with the applicant’s exercise of freedom of expression for the
purposes of Article 10 of the Convention.

67. The 1ssuc 1s whether that interference can be justified under
paragraph 2 of that provision. [t is therefore necessary to examine
whether it was “prescribed by law”, pursued a legitimate aim under
that paragraph and was “necessary in a democratic society” (see the
Lingens v. Austria judgment of 8 July 1986, Series A no. 103, pp. 24-25,
§§ 34-37).

68. The Court considers that the interference was “prescribed by
law”, which, moreover, has not been disputed before it; the applicant’s
conviction was based on Article 206 of the Romanian Criminal Code
(see paragraph 36 above). That restriction pursued a legitimate aim
under paragraph 2 of Article 10, that is, the protection of the
reputation and rights of others. It remains to be examined whether the
restriction complained of was “necessary in a democratic society” to
achieve that aim.

69. According to the Court’s established case-law, it must therefore be
determined whether the interference complained of corresponded to a
pressing social need, whether it was proportionate to the legitimate aim
pursued and whether the reasons given by the national authorities to
justify it are relevant and sufficient. The Court’s task is not to take the
place of the national courts but rather to review under Article 10, in the
light of the case as a whole, the decisions they have taken pursuant to their
power of appreciation (see Dalban cited above, § 47). The Court must
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therefore examine the comments in question in their correct context,
having regard to the circumstances of the casc.

70. The Court notes that there are two aspects to the applicant’s
statements: criticism of the police and the prosecution, whom the
applicant criticised for not wanting to conclude the investigation in
connection with the complaint lodged against A.P., R.V. and M.M., and
the applicant’s assertion that the latter were “delapidatori”.

71. The Court notes that the infringement ol the applicant’s freedom of
expression concerns only the second aspect. The Bucharest County Court
based its decision to convict him on the term used by Mr Constantinescu to
describe the three teachers,which was considered to be defamatory,and not
on the (act that the applicant had expressed criticism of the functioning of
the courts’ handling of union disputes.

72. Even i the context in which the applicant’s comments were made
was within a debate on the independence of the unions and the
functioning of the courts, and was thus of public interest, there are limits
to the right to [reedom of expression. Notwithstanding the particular role
played by the applicant in his capacity as union representative, he had a
duty to react within limits fixed, infer alia, in the interest of “protecting the
reputation or rights of others”, including the presumption of innocence. It
therefore needs to be determined whether he overstepped the limits ol
permissible criticism.

73. In the Court’s opinion, the term “delapidatori”, which refers to
persons found guilty of the offence of fraudulent conversion, was of a
kind to offend the three teachers because they had not been convicted by
a court.

74. The Court considers that the applicant could perfectly well have
expressed his criticism — and thus contributed to free public debate of
union affairs — without using the word “delapidatori”.

75. Accordingly, the legitimate interest ol the State in protecting the
reputation ol the three teachers did not conflict with the applicant’s
interest in contributing to the above-mentioned debate.

76. The Court is therefore satisfied that the grounds relied on by the
national authorities were “relevant and sufficient” for the purposes of
paragraph 2 of Article 10.

77. It also notes that, in the circumstances of the case, the resulting
interference was proportionate to the legitimate aim pursued. The Court
considers that the penalty imposed, that is, a fine of ROL 50,000 and an
order to pay ROL 500,000 for non-pecuniary damage to each teacher, was
not disproportionate.

78. Accordingly, since it does not appear that the Bucharest County
Court exceeded the margin of appreciation left to the national
authorities, no violation of Article 10 of the Convention has been
established.
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IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

79. Article 4] of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage

80. The applicant sought an award of one hundred million United
States dollars in compensation for the non-pecuniary damage sustained
as a result of being discredited following his conviction. Under the head
of pecuniary damage, the applicant requested repayment of the criminal
fine he had paid following his conviction and of the sums paid to the three
teachers. He also claimed that he had sustained loss of earnings because,
having regard to the stress and anxiety caused by the various proceedings
in which he had been involved, he had been unable to publish a book he
had written which had been accepted by a publishing house. He
accordingly requested two thousand million Romanian lei (ROL) for
pecuniary damage.

8l. The Government submitted that the finding of a violation
constituted in itself just satisfaction.

B2. The Court notes, firstly, that the applicant has not in any way
supported his allegation that he sustained loss of earnings. It notes that
the only basis on which an award of just satisfaction can be calculated in
the present case is the fact that the applicant did not have a fair trial in the
Bucharest County Court. Admittedly, the Court cannot speculate as to the
outcome of the trial had the position been otherwise, but it does not find it
unreasonable to regard the applicant as having suffered a loss of real
opportunity in the said trial (see Pélissier and Sassi v. France [GC],
no. 25444/94, § 80, ECHR 1999-II). Ruling on an equitable basis, as
provided by Article 41, the Court awards the applicant 15,000 French
francs (FRF) to be converted into Romanian lei at the rate applicable on
the date of settlement.

B. Costs and expenses

83. The applicant claimed reimbursement of the costs and expenses of
all the proceedings before the national authorities, that is, the equivalent
of ROL 200,000 in 1994.

84. The Government did not make any observation on the question.

85. The Court notes that the applicant defended himself before the
Commission and that, before the Court, he was represented at the
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hearing. It also notes that the Council of Europe paid Mr Constantinescu
FRF 10,806.10 in legal aid. Having regard to the finding of a violation
ol Article 6 § | of the Convention, the Court, ruling on an
equitable basis, awards the applicant FRF 20,000, less the above-
mentioned sum already paid by the Council of Europe. The balance is to
be converted into Romanian lei at the rate applicable on the date of
settlement.

C. Default interest

86. The Court considers it appropriate to use the statutory rate of
interest applicable in France on the date ol adoption of the present
judgment, that is, 2.47% per annum.

FOR THESE REASONS, THE COURT

l. Holds unanimously that the applicant may claim to be a “victim” ol a
violation of Article 6 § 1 of the Convention for the purposes ol Article 34
of the Convention;

2. Holds, by five votes to two, that the applicant may claim to be a “victim”
of a violation of Article 10 of the Convention for the purposes of
Article 34 of the Convention;

3. Holds unanimously that there has been a violation of Article 6 § 1 of the
Convention;

4. Holds, by six votes to one, that there has not been a violation of
Article 10 of the Convention;

(&)

Holds unanimously

(a) that the respondent State is to pay the applicant, within three
months, FRE 15,000 (fifteen thousand French francs) in respect of
pecuniary and non-pecuniary damage and FRF 20,000 (twenty
thousand French francs) in respect of costs and expenses, less
FRE 10,806.10 (ten thousand eight hundred and six French [rancs ten
centimes), to be converted into Romanian lei at the rate applicable on
the date of settlement;

(b) that simplc interest at an annual rate of 2.47% shall be payable
from the expiry of the above-mentioned three months until settlement;

6. Dismisses unanimously the remainder ol the applicant’s claim for just
satisfaction.
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Done in French, and notified in writing on 27 June 2000, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Michael O’BoyLE Wilhelmina THOMASSEN
Registrar President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the partly dissenting opinion of Mr Casadevall is
annexed to this judgment.

W.T.
M.O’B.
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PARTLY DISSENTING OPINION OF JUDGE CASADEVALL

(Translation)

I. I have voted with the majority in finding that there has been a
violation of Article 6 § 1 of the Convention. However, my approach is not
the same with regard to Article 10, which, in my opinion, has also been
violated.

2. Since the Court has concluded that there has been a violation of
Article 6 § | because the court did not hear evidence from the applicant,
a comprehensive analysis of the facts inevitably leads to the conclusion
that there has been a violation of Article 10. The part of the judgment
concerning the Government’s preliminary objection, and particularly
paragraph 43, confirm my view.

3. IfArticle 6 § 1 had not been violated, that is to say, if during the trial
in the Bucharest County Court, which convicted him of criminal libel, the
applicant had had the opportunity of giving evidence, defending his case,
relying on his good faith and, in particular, establishing the truth of his
assertions, as any accused can under Article 207 of the Romanian
Criminal Code, the outcome of the criminal trial might have been
different. Moreover, subsequent events confirm that proposition.

4. As the Court states (paragraph 72 of the judgment), the remarks in
question were made in the context of a free debate on the independence of
the first trade unions formed in Romania after the fall of the former
system and on the functioning of the courts. An assessment of the term
“delapidatori”, used to describe A.P., R.V. and M.M., must be made in the
light of the case as a whole and the context in which the applicant used the
word, which was subsequently reproduced and published by a journalist.
No one can doubt that a matter of public interest was at stake.

5. The terms used by the applicant cannot be said to be completely
unfounded, since the Court of First Instance, when acquitting him,
pointed out that the teachers had not returned certain sums of money
belonging to the union. Nor has bad faith on the part of the applicant
becn established since the same court found that the prosecution’s
decision to discontinue the proceedings had not been sent either to the
three teachers concerned or to the applicant (paragraphs 16 and 63 of
the judgment) at the time when the remarks in question were made.

Those two [actors (remarks not completely unfounded and lack of bad
faith) were not disputed by the Bucharest County Court, which
nonetheless convicted the applicant without even examining the defence
of truth on which he had relied.

I consider that such an interference was not necessary; in particular,
the existence of a “pressing social need” — a condition established and
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consistently reiterated in the Court’s case-law — has not been
demonstrated. Although speculation cannot be made as to the conclusion
which the Bucharest County Court would have reached if it had examined
the applicant’s offer to prove the truthfulness of his remarks, I consider
that the County Court’s failure to examine that defence, which is of
undeniable importance (according to Article 207 of the Romanian
Criminal Code, where the truth of the allegation is proved, no offence of
defamation will have been committed for the purposes of Article 206 of
that Code), is tantamount to an interference with the applicant’s
exercise of his freedom of expression which does not satisfy the criterion
of necessity.

6. Lastly, it is revealing that, more than two years later, the Bucharest
County Court delivered of its own motion a judgment rectifying a number
of clerical errors (or, rather, omissions) in the record of the hearing and in
the judgment of 10 October 1994 convicting the applicant. It is even more
significant that, five years after his conviction, the Supreme Court of
Justice, granting an application to set aside lodged by the Procurator-
General, again of his own motion, acquitted the applicant on the ground
that intent to defame, a constituent element of the offence, had not been
made out (paragraph 34 of the judgment). That decision, unprompted
by the applicant, and delivered very late in the day (only forty-five days
before the hearing at Strasbourg) can only amount to an implicit
acknowledgment that there has been a violation of Article 10 of the
Convention.

7. Accordingly, unlike the majority, I am not satisfied that the
interference was necessary or that the grounds relied on by the national
authorities in the instant case were “relevant and sufficient”.
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SUMMARY’

Adequacy of measures taken to enforce parent’s right of access to child

Article 8

Family life — Posilive obligations — Adequacy of measures taken to enforce parent’s right of
access o child — Coercive measures — Conduct of parent seeking enforcement of right of access —
Margin of appreciation

In January 1992 the applicant, who had previous convictions for olfences of
violence, was convicted ol assaulting his girllriend, H., and sentcneced to three
months’ imprisonment. H. then gave birth 1o a daughter, I., whom the applicant
recognised as his; however, the judge refused to confirm his recognition, in view of
H.’s objections. In September 1993 the applicant brought a paternity action and
sought joint custody and access. After obtaining opinions from two social welfare
boards, the District Court in December 1994 confirmed the applicant’s paternity
(which was no longer contested) and on an interim basis granted him access once a
month. As H. refused to take I. to the mecetings, the applicant lodged several
successive requests for enforcement of his right of access. The initial requests
were rejected by the County Administrative Board because in the meantime the
District Court had awarded sole custody to H. and granted the applicant a right of
access every two months. The decision ol the County Administrative Board was
quashed by the Court of Appeal in December 1995 and the matter was remitted
to the Board, which joined it to two further enforcement requests lodged by the
applicant and ordered H. to comply with the access orders on pain ol a fine. As H.
continued (o reluse to comply, the applicant lodged another enforcement request
in October 1996 and the County Administrative Board again ordered H. to comply
on pain of a fine; it also ordered her to pay the first fine. In December 1996, the
applicant brought (resh proceedings, seeking joint custody and extended access
rights; H. objected and asked for access o be revoked. In January 1997, the
applicant again requested enlorcement ol his access rights. In April 1997, the
District Court dismissed the applicant’s request that I. be brought to meetings
but, finding that it had not been shown that enforcement of the access
arrangements would be contrary to the interests ol the child, ordered H. to
comply on pain of lurther fines. This decision was upheld by the Court of Appeal
in August 1997 and leave to appcal to the Supreme Court was refused. In
December 1997, the applicant brought further enforcement proceedings and in
March 1998 the District Court ordered H. to pay the earlier fines and to comply
on pain of [urther fines. The applicant’s request [or joint custody was dismissed by

. This summary by the Registry does not bind the Court,
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the District Court in April 1998 and his right of access was revoked. The Court of
Appeal dismissed the applicant’s appeal in December 1998, having earlier
dismissed his appcal against the decision of March 1998 in view of the quashing
of the access arrangements. In February 1999 the Supreme Court refused the
applicant leave to appeal.

Held

(1) Article 6 § 1: The proceedings, including the enforcement proceedings, had
lasted five years and five months. [t was essential that custody cases be dealt with
speedily. Although the case had not been particularly complex at the outset, it had
become increasingly complicated due to the difficulties encountered at the
enforcement stage. There had been a number of adjournments in the main
proceedings and in particular the periods required by the social welfare
authorities to submit their opinions were strikingly long. The total duration of
the first enforcement proceedings could not be considered excessive, and no
particular delay for which the authorities could be held responsible could be
detected in the second and third enforcement proccedings. Morcover, tbe
applicant was also to blame to some extent. However, taking into account what
was at stake for him, the length of the overall proceedings had exceeded a
“reasonable time”.

Conclusion: violation (unanimously).

(2) Article 8: In examining whether the non-enforcement of the access
arrangements amounted to a lack of respect for the applicant’s family life, a
balance had to be struck between the interests of his daughter and her de facto
family, his own interests and the general interest in ensuring respect for the rule
of law. Although bringing along I. with a view to enforcing access had never been
recommended or ordered, there was no reason to question the finding that such a
drastic measure would not have been in the child’s best interests. Moreover, the
fact that the various fines imposed on H. had, with one cxception, eventually been
lifted was due to the revocation of the access rights, so that the ultimate waiver of
the fines could not be given any decisive significance in the assessment of whether
the authorities could, at the time of imposing them, have reasonably considered
them to be sufficient as a means of enforcement. While the applicant had taken
adequate steps to seek enforcement of the access arrangements, he had
nevertheless contributed to the delays at the enforcement stage by not
cooperating sufficiently. Although he had been understandably frustrated as a
result of numerous fruitless attempts to have access, he had repeatedly behaved
in an inappropriate and even aggressive manner. Furthermore, despite earlier
findings that his mental hcalth was not an obstacle to limited access, in the
continuous reasscssment of the child’s best interests the revocation of the access
rights could not be regarded as unreasonable. Having regard to the margin of
appreciation, the national authorities had taken all necessary steps with a view to
enforcing the access rights as could reasonably be demanded in the very difficult
conlflict.

Conclusion: no violation (four votes to three).

Article 41: The Court made an award in respect of non-pecuniary damage relating
to the length of the proceedings. It also made an award in respect of costs and
expenses.
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In the case of Nuutinen v, Finland,
The European Court of Human Rights (First Section), sitting as a
Chamber composed of:
Mrs E. PaLMm, President,
Mr L. FERRARI BrAVO,
Mr R. TURMEN,
Mr B. Zurancic,
Mr T. Pantiru,
Mr  GAUKUR JORUNDSSON, judges,
Mr R, PrxKANEN, ad hoc judge,
and Mr M. O’BOYLE, Section Registrar,
Having deliberated in private on 6 June 2000,
Delivers the lollowing judgment, which was adopted on that date:

PROCEDUREL

I. The case was referred to the Court by a Finnish national,
Mr Pekka Nuutinen (“the applicant™), on 20 January 1999, and by the
Finnish Government (“the Government”) on | April 1999, within the
three-month period laid down by former Articles 32 § | and 47 of the
Convention for the Protection of Human Rights and Fundamental
Freedoms (“the Convention”). The case originated in an application
(no. 32842/96) against the Republic of Finland lodged with the European
Commission of Human Rights (“the Commission”) on 26 August 1996
under former Article 25 of the Convention.

The applicant’s request to the Court was based on former Article 48 of
the Convention, as amended by Protocol No. 9 which Finland had ratified.
The Government’s request was based on former Articles 44 and 48 of the
Convention. The object of the requests was to obtain a decision as to
whether the facts of the case disclosed a breach by the respondent State
of its obligations under Articles 6 and 8 of the Convention.

2. The applicant, who was granted legal aid, was represented by
Mr M. Fredman, a lawyer practising in Finland. The Government were
represented by their co-Agent, Mr A. Kosonen of the Ministry for Foreign
Alfairs.

3. The applicant alleged, in particular, that the court proceedings [or
the determination of the paternity, custody and access rights ol his
daughter had been excessively lengthy and that the authorities had failed
to make sufficient efforts to enforce the access orders, with the result that
the applicant and his daughter had never been able to meet.

4. On 31 March 1999 a panel ol the Grand Chamber decided, pursuant
to Article 5 § 4 of Protocol No. 11 to the Convention and Rules 100 § 1 and
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24 § 6 of the Rules of Court, that the case would be examined by one of the
Sections.

3. On 1 April 1999 the President of the Court assigned the application
to the First Section (Rule 52 § | of the Rules of Court). Within that
Section, the Chamber that would consider the case (Article 27 § 1 of the
Convention) was constituted as provided in Rule 26 § 1 of the Rules of
Court. Mr M. Pellonpdd, the judge eclected in respect of Finland,
withdrew from sitting in the case (Rule 28). The Government accordingly
appointed Mr R. Pekkanen to sit as an ad hoc judge (Article 27 § 2 of the
Convention and Rule 29 § 1).

6. The applicant and the Government each filed observations on the
merits (Rule 59 § 1). The Chamber having decided, after consulting the
parties, that no hearing on the merits was required (Rule 59 § 2 in fine),
the parties replied in writing to each other’s observations.

THE FACTS

1. THE CIRCUMSTANCES OF THE CASE

7. In 1987 the applicant was convicted of having caused danger to
others and sentenced to one year’s imprisonment. In 1990 the Kuopio
City Court (reastuvanoikeus, rddstuvurilten) convicted him of attempted
manslaughter and sentenced him to three years’ imprisonment. The
court had regard to an opinion on his mental state submitted by the Unit
for Forensic Psychiatry of the Kuopio County Prison on 29 June 1990 as
well as to a related opinion of the National Medico-Legal Board
(ladkintshallilus, medicinalstyrelsen) of 11 July 1990. The Board had
concluded that the applicant had committed the offence while not fully in
control of his faculties but that he was not in need of psychiatric care.

8. On 21 January 1992 the Kuo