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Wr.OCII v. POLAND JUDGMENT 

SUMMARY1 

Detention in respect of acts allegedly not constituting a criminal offence 
Lack of procedural guarantees in review of lawfulness of detention 
Length of criminal proceedings 

Article 5 § 1 (c) 

Lawful detention - Reasonable suspicion of an offence - Detention in respect of acts allegedly 
not constituting a criminal offence - Uncertainty as to interpretation of legal provision -
Absence of arbitrariness or unreasonableness in courts' interpretation of law 

Article 5 § 4 

Review of lawfulness of detention - Procedural guarantees of review - Absence of right to attend 
or be represented at hearings concerning detention on remand - Absence of opportunity to respond 
to prosecutors submissions - Access to file - Adversarial proceedings - Equality of arms - Speed 
of review of lawfulness oj detention 

Article 6 § 1 

Reasonable time - Criminal proceedings - Criminal proceedings lasting sixyears - Complexity 
of case - Delays in execution of letters rogatory abroad - Delays not attributable to domestic 
authorities 

Article 35 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Lawfulness of detention -
Ineffectiveness of action for damages as remedy in respect of unlawful detention - Article 552 
of the (new) Polish Code of Criminal Procedure 

* * 

On 19 September 1994 the applicant, a lawyer suspected of involvement in illicit 
foreign adoptions, was charged with trading in children and incitement to give 
false testimony. He was remanded in custody the following day. He lodged an 
appeal, maintaining that the acts in question could not amount to the crime of 
trading in children. The regional court dismissed the appeal on 4 October 1994. 
The applicant's lawyers, who had exceptionally been permitted to attend the 
court's session, had been ordered to leave prior to the prosecutor addressing the 
court. On 19 December 1994 the regional court acceded to the prosecutor's 
request to prolong the applicant's detention for three months. The applicant was 

I . This summary by the Registry does not bind the Court. 
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not present or represented at the hearing. He had also been denied access to the 
case file. He applied to the court of appeal which on 11 January 1995 held that the 
acts with which the applicant had been charged could not reasonably be qualified 
as trading in children within the meaning of the relevant provision. The applicant 
was released. The criminal proceedings against him were, however, continued and 
remained pending at the date of adoption of the present judgment. The Polish 
authorities encountered considerable difficulties in obtaining the execution of 
letters rogatory addressed to the judicial authorities of several states in the 
United States. 

Held 
(1) Government's preliminary objection (non-exhaustion of domestic remedies): 
An action for damages is not a remedy to be exhausted in relation to the 
lawfulness of detention. A request under Article 552 of the Code of Criminal 
Procedure of 1997, enabling a detainee to seek retrospectively a ruling as to 
whether his detention during terminated criminal proceedings was justified and 
to obtain compensation if it was not, was essentially designed to secure financial 
reparation. The Court had considered in its admissibility decision that the 
applicant had availed himself of available remedies by lodging an appeal against 
the initial detention order and had moreover appealed against the decision to 
prolong his detention. There was no specific reason to alter this conclusion. 
(2) Article 5 § 1 (c): Until the material time, the provision at issue had never been 
applied by the Polish courts and it thus raised serious difficulties of interpretation. 
The relevant decisions referred to by the parties were given after the applicant's 
release, whereas the lawfulness of the applicant's detention could only be assessed 
in the light of the legal situation at the material time. In the absence of pertinent 
case-law or the unanimous opinion of legal scholars, the domestic courts had 
examined a number of elements and referred extensively to the evidence gathered 
in the course of the investigation. Had the detention been based solely on the 
suspicion of his involvement in the trading of children, the legality of his detention 
would have been doubtful, given the contradictions in the interpretation of the law, 
but it was also based on the suspicion that he had incited persons to give false 
evidence. On the whole, there was nothing to show that the interpretation given to 
the legal provision at issue was arbitrary or unreasonable. 
Conclusion: no violation (unanimously). 
(3) Article 5 § 4: At the material time, the law did not entitle a detainee or his 
lawyer to attend court sessions dealing with an appeal against detention on 
remand ordered by a prosecutor. Although in the present case the applicant's 
lawyers did attend the hearing on 4 October 1994, the prosecutor addressed the 
court after they had left, denying them any opportunity to comment on the 
submissions made. Moreover, at that stage neither the applicant nor his lawyers 
had had access to the file. In these circumstances, the proceedings were not 
compatible with Article 5 § 4. Furthermore, even assuming the subsequent 
proceedings relating to the prolongation of the applicant's detention satisfied the 
procedural requirements of that provision, given the lapse of time between the 
initial deprivation of liberty and the date of the court of appeal's decision, the 
proceedings could not be said to have been conducted "speedily". 
Conclusion: violation (unanimously). 
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(4) Article 6 § 1 (length of proceedings): The period to be examined began when 
the applicant was charged. The proceedings were still pending at the date of 
adoption of the present judgment and had thus lasted six years. The subject 
matter was undoubtedly complex and, as regards the conduct of the Polish 
authorities, the proceedings were prolonged primarily as a result of evidence 
having to be taken abroad by means of letters rogatory. In particular, there were 
significant delays in obtaining evidence from the American authorities. In that 
respect, the prosecution took measures to expedite the proceedings but their 
efforts were to no avail. Responsibility could not, therefore, be attributed to the 
Polish authorities. 
Conclusion: no violation (unanimously). 
Article 41: The Court considered that the finding of a violation constituted 
sufficient just satisfaction in respect of any non-pecuniary damage. It made an 
award in respect of costs and expenses. 
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In t h e c a s e o f Wfoch v. P o l a n d , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r G. R E S S , President, 

M r A. PASTOR R I D R U E J O , 

M r L . GALLISCH, 

M r J . MAKARCZYK, 

M r V. BUTKEVYCH, 

M r J . H E D I G A N , 

M r M. YYA.LQISVAA, judges, 
and M r V. BERGER, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 13 J u n e a n d 12 O c t o b e r 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an appl ica t ion (no. 27785/95) aga ins t t h e 
Republ ic of Po land lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r fo rmer Ar t ic le 25 of the Conven t i on 
for the P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
C o n v e n t i o n " ) by a Polish na t iona l , M r A d a m Wtoch (" the app l i can t " ) , on 
5 D e c e m b e r 1994. 

2. Before the C o u r t the app l ican t , who is a lawyer, r e p r e s e n t e d 
himself. 

3. T h e app l ican t a l leged, in pa r t i cu l a r , t h a t his d e t e n t i o n on r e m a n d 
lacked any legal basis u n d e r Polish law as it s tood at t he m a t e r i a l t ime and 
t h a t it was , t he r e fo re , in b r e a c h of Art ic le 5 § 1 (c) of the Conven t ion . H e 
compla ined t h a t t he p roceed ings before t he C r a c o w Regiona l Cour t and 
the Cracow C o u r t of Appea l , conce rn ing his d e t e n t i o n on r e m a n d , were 
not t ru ly adversa r i a l as r equ i r ed by Ar t ic le 5 § 4 of the Conven t ion , and 
t h a t the c r imina l p roceed ings aga ins t h im h a d not been conduc ted wi th in 
a r ea sonab le t ime , wi th in t he m e a n i n g of Art ic le 6 § 1 of the Conven t ion . 

4. T h e app l ica t ion was t r a n s m i t t e d to the C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to the Conven t i on c a m e in to force (Article 5 § 2 of 
Protocol No. 11). 

5. T h e appl ica t ion was a l located to the F o u r t h Sect ion of the C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . 

6. By a decis ion of 30 M a r c h 2000 t he C h a m b e r dec la red the 
appl ica t ion pa r t ly admiss ib le . 

1. Note by the Registry. The Court 's decision is obtainable from the Registry. 
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7. T h e app l ican t a n d the Polish G o v e r n m e n t (" the G o v e r n m e n t " ) each 
filed observa t ions on t he m e r i t s (Rule 59 § 1). 

8. A h e a r i n g took place in public in t he H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 13 J u n e 2000 (Rule 59 § 2) . 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r K . DRZEWICKI , Min i s t ry of Fore ign Affairs, Agent, 
Ms M. WASEK-WIADEREK, 

M r A. KALINSKI, 

M r G. ZYMAN, Counsel, 
M r H. KOMISARSKI, Adviser; 

(b) for the applicant 
M r A. W L O C H Applicant. 

T h e C o u r t h e a r d add re s se s by M r Wloch, M r Drzewicki , Ms W a s e k -
W i a d e r e k and M r Z y m a n . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. Inves t iga t ions conce rn ing t he app l i can t ' s suspec t ed involvement in 
illicit foreign adop t ions b e g a n on an unspecif ied da t e in 1993. 

10. O n 19 S e p t e m b e r 1994 the Cracow Regiona l P r o s e c u t o r c h a r g e d 
the app l ican t wi th t r a d i n g in ch i ld ren and i n c i t e m e n t to give false 
t e s t imony . O n 20 S e p t e m b e r 1994 the Cracow Reg iona l P r o s e c u t o r 
r e m a n d e d t he appl ican t in custody. 

11. O n 29 S e p t e m b e r 1994 the appl ican t was served wi th w r i t t e n 
g r o u n d s for the decision of 19 S e p t e m b e r 1994. T h e Regiona l P rosecu to r 
pr incipal ly re fer red t h e r e i n to n u m e r o u s case files of adop t ion 
p roceed ings in which t he app l ican t had ac ted as a r e p r e s e n t a t i v e of 
fore igners who had sought to adop t ch i ld ren . T h e p rosecu to r also had 
r e g a r d to t e s t i m o n y given by n u m e r o u s wi tnesses . It was es tab l i shed t h a t 
in m a n y cases t he prospec t ive adopt ive p a r e n t s had given the app l ican t a 
power of a t t o r n e y a long t i m e before adop t ion p roceed ings had been 
in s t i t u t ed , or even before a child was born . T h e biological p a r e n t s had 
h a d full p a r e n t a l r igh t s and h a d given the i r consen t to adop t ion 
exclusively by fore igners . T h e app l i can t , knowing the i r Financial 
s i tua t ion , which was usual ly difficult, had been inci t ing t h e m to give the i r 
ch i ld ren for adop t ion in e x c h a n g e for financial r eward . It had b e e n e i t he r 
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t he appl ican t h imsel f or o t h e r pe r sons ass is t ing h im who had l a t e r been 
t a k i n g new-born ch i ld ren from hospi ta l and p lac ing t h e m wi th th i rd 
pa r t i e s . T h e biological p a r e n t s had not had any fu r the r contac t wi th t he 
ch i ld ren and had not pa r t i c i pa t ed in ca r ing for t h e m . However , t hey had 
r e m a i n e d in p e r m a n e n t con tac t wi th t he app l i can t . Subsequen t ly , a t cour t 
hea r i ngs in the adop t ion p roceed ings , they had been waiv ing the i r 
p a r e n t a l r igh ts a n d a s s e n t i n g to adop t ion . T h e p r o s e c u t o r fu r the r 
cons ide red t h a t t h e r e was also a s t r o n g suspicion, s u p p o r t e d by the 
evidence g a t h e r e d in the inves t iga t ions , t h a t t he app l ican t h a d been 
inc i t ing the biological p a r e n t s to give false evidence in the p roceed ings , 
in p a r t i c u l a r as r e g a r d s t he c i r c u m s t a n c e s in which they had m e t the 
adopt ive p a r e n t s . O n mos t occasions they had test if ied t h a t they had me t 
t he would-be adopt ive p a r e n t s t h r o u g h c o m m o n fr iends. Moreover , the 
appl ican t had exe r t ed u n d u e p re s su re on po l i cemen t a k i n g ce r t a in 
m e a s u r e s in the p roceed ings aga ins t h im. T h e p rosecu to r fu r the r no ted 
t h a t t he app l ican t had received r e m u n e r a t i o n for his services which in 
ce r t a in cases was inord ina te ly high. T h e p rosecu to r conc luded t h a t the 
c i r c u m s t a n c e s of t he case as a whole jus t i f ied a suspicion t h a t the 
app l ican t had been involved in t he c r ime of t r a d i n g in ch i ld ren wi th in t he 
m e a n i n g of Art ic le I X of the t r ans i t i ona l provisions of t he C r i m i n a l Code 
a n d t h a t he had c o m m i t t e d t he offence of i n c i t e m e n t to give false 
t e s t imony . 

12. T h e app l ican t lodged a n appea l aga ins t th is decision. H e a rgued , 
inter alia, t h a t the acts which he h a d been c h a r g e d wi th c o m m i t t i n g could 
not possibly a m o u n t to the c r i m e of t r a d i n g in ch i ld ren . H e fu r the r a r g u e d 
t h a t in view of t he fact t h a t a significant n u m b e r of wi tnesses had a l ready 
been ques t ioned by the p r o s e c u t i n g a u t h o r i t i e s , t h e r e was no likelihood 
t h a t his r e m a i n i n g a t l iberty would in any m a n n e r j e o p a r d i s e progress in 
the p roceed ings . 

13. O n 4 O c t o b e r 1994 t h e Cracow Regiona l C o u r t e x a m i n e d the 
appea l s aga ins t t he d e t e n t i o n o r d e r lodged wi th t he cour t by the 
app l ican t and by his lawyers, M r W.P . and M r M.G. T h e app l ican t was 
not p r e s e n t , w h e r e a s t h e publ ic p rosecu to r , Ms I.K.-B., a t t e n d e d the 
cour t session. T h e cour t al lowed the lawyers to m a k e oral in t e rven t ions 
a n d t h e n o rde r ed t h e m to leave t he c o u r t r o o m . Subsequen t ly , the 
p rosecu to r a d d r e s s e d the cour t , a r g u i n g t h a t t he d e t e n t i o n should be 
uphe ld . She a r g u e d t h a t t he legal qual i f ica t ion of t he offence concerned 
was cor rec t , re lying on Art ic le 35 of t he U n i t e d Na t ions Conven t i on on the 
Righ t s of the Chi ld . 

14. By decision of the s a m e d a t e , t he cour t d i smissed the app l ican t ' s 
appea l aga ins t the decision to r e m a n d h im in custody. It first 
acknowledged t h a t t he case was wi thou t p r e c e d e n t a n d ra ised difficult 
ques t ions of fact and law. T h e cour t s t a t e d t h a t in e x a m i n i n g the 
decision u n d e r appea l , it h a d l imi ted itself to assess ing, from the point of 
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view of provisions govern ing o r d e r i n g a n d m a i n t e n a n c e of d e t e n t i o n on 
r e m a n d , in pa r t i cu l a r Art ic le 209 of t he Code of C r i m i n a l P r o c e d u r e , t he 
re levance and sufficiency of t he evidence g a t h e r e d aga ins t t he app l ican t 
for o r d e r i n g d e t e n t i o n on r e m a n d . However , it s t r e s sed tha t it h a d 
ref ra ined from e x a m i n i n g closely t he subs tan t ive - law issues involved in 
the case. T h e cour t f u r the r ca tegor ica l ly observed t h a t t he evidence 
g a t h e r e d so far did not jus t i fy a suspicion t h a t t he appl ican t had t r ied to 
exer t u n d u e p r e s s u r e on po l i cemen involved in the p roceed ings . However , 
the evidence in t he case file did suppor t a r easonab le suspicion t h a t he h a d 
c o m m i t t e d a n offence pun i shab l e u n d e r Art ic le IX § 2 of the t r ans i t i ona l 
provisions of the C r i m i n a l C o d e , which covered abduc t ion of and t r a d i n g 
in ch i ld ren for any pu rpose and in any form, including, in the cou r t ' s 
opin ion , s i tua t ions in which offenders were mo t iva t ed solely by profit . 
T h e cour t fu r the r cons idered t h a t this provision should be i n t e r p r e t e d in 
t he l ight of t he U n i t e d N a t i o n s Conven t i on on the Righ t s of the Chi ld , 
which had been rat if ied by Poland in 1991. T h e cour t d i s ag reed wi th t he 
app l i can t ' s a r g u m e n t t h a t he had been ac t ing exclusively in his capaci ty as 
a lawyer, hav ing r e g a r d to the fact t h a t it t r an sp i r ed from the evidence 
t h a t in his activit ies u n d e r t a k e n in connec t ion wi th t he a d o p t i o n cases he 
had largely ove r s t epped the l imits of w h a t would no rma l ly be expec t ed 
from a lawyer in such cases . In pa r t i cu l a r , t he appl ican t h a d b e e n ac t ing 
as a r e p r e s e n t a t i v e before t he cour t s , bu t had also been actively seek ing 
chi ldren for adopt ion . H e had also been takingdefacto and legal s teps in o rde r 
to c r ea t e artificial s i tua t ions , which would comply with the r e q u i r e m e n t s of 
laws governing adopt ion. T h e cour t fur ther agreed wi th the p rosecu tor ' s 
conclusion tha t in m a n y cases the appl icant ' s r e m u n e r a t i o n was improperly-
high, which seemed to con t ravene Article 21 of the U n i t e d Na t ions 
Conven t ion on the Rights of the Chi ld . This , in t he cour t ' s view, indicated 
tha t the appl icant had been mot iva ted solely by profit. 

15. T h e court fur ther cons idered tha t the a s ses smen t of the evidence as 
a whole w a r r a n t e d a conclusion tha t the legal r e q u i r e m e n t s for de t en t i on on 
r e m a n d h a d been complied with. Firstly, the voluminous evidence showed 
tha t the suspicions aga ins t the appl icant were well-founded. Secondly, the 
complexi ty of t he case and the need to t ake fu r the r t ime -consuming 
m e a s u r e s , such as ques t ion ing fu r the r wi tnesses and e x a m i n i n g n u m e r o u s 
d o c u m e n t s , a r g u e d in favour of t he appl ican t ' s con t inued d e t e n t i o n in o rde r 
to safeguard the p rope r conduct of the proceedings . T h e cour t finally 
cons idered tha t t he re was a risk t h a t the appl ican t ' s re lease would 
j eopa rd i se the proceedings , having r ega rd in pa r t i cu l a r to the n a t u r e of t he 
cha rges aga ins t h im which had included fabr icat ing false evidence for t h e 
purposes of adopt ion proceedings in o r d e r to mis lead the cour t s . 

16. O n 28 O c t o b e r 1994 the Regional P r o s e c u t o r e x a m i n e d t h e 
app l i can t ' s r e q u e s t for re lease s u b m i t t e d to the M i n i s t e r of J u s t i c e on 
22 S e p t e m b e r 1994 and refused to allow it. 
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17. O n 2 N o v e m b e r 1994 the appl ican t asked to be re leased , or to have 
his d e t e n t i o n rep laced by a m o r e len ien t p reven t ive m e a s u r e . 

18. O n 14 N o v e m b e r 1994 the Cracow Regiona l P rosecu to r decl ined to 
e n t e r t a i n t he app l i can t ' s r e q u e s t for r e l ease . T h e p r o s e c u t o r cons idered 
t h a t , in the l ight of t he app l i can t ' s medica l records and those of his wife, 
t h e r e w e r e not sufficient g r o u n d s to accept his a r g u m e n t t h a t he should be 
re leased as t h e r e were no ind ica t ions t h a t his con t i nued d e t e n t i o n 
en ta i l ed any d a n g e r to life or l imb, or any pa r t i cu l a r h a r d s h i p for him or 
for his family. 

19. O n 23 N o v e m b e r 1994 the Cracow Regional P rosecu to r o rde red 
tha t a medica l expe r t opinion be p r e p a r e d by two psych ia t r i s t s and one 
psychologist in o rde r to es tab l i sh w h e t h e r the app l i can t ' s h e a l t h was 
compa t ib l e wi th his d e t e n t i o n and w h e t h e r he could be held cr iminal ly 
respons ib le . 

20. O n 2 D e c e m b e r 1994 the C r a c o w Appe l l a t e P rosecu to r d ismissed 
the app l i can t ' s appea l aga ins t t h e decision of 14 N o v e m b e r 1994 of the 
Regiona l P rosecu to r . T h e Appe l l a t e P rosecu to r cons ide red t h a t the 
a s s e s s m e n t of t he app l i can t ' s and his wife's med ica l r ecords by the 
Regiona l P rosecu to r h a d been cor rec t . H e fu r the r e m p h a s i s e d tha t the 
ques t ion w h e t h e r t he facts re l ied on by the p r o s e c u t i n g a u t h o r i t i e s to 
just i fy t he app l i can t ' s d e t e n t i o n could be cons idered as falling u n d e r 
Art ic le IX of the t r ans i t iona l provisions of t he C r i m i n a l Code had 
a l r eady been e x a m i n e d by the Regional P r o s e c u t o r in his decis ion of 
29 S e p t e m b e r 1994 and by the Regional C o u r t in its decis ion of 4 O c t o b e r 
1994. A l though it was t r u e t h a t the cour t had r e g a r d e d th is legal 
qual i f ica t ion as "cont rovers ia l " , it had accep ted t he p rosecu to r ' s 
a r g u m e n t s tha t the app l i can t ' s d e t e n t i o n was jus t i f ied . 

2 1 . O n 5 D e c e m b e r 1994 the Cracow Regional P rosecu to r ass igned a 
fu r the r expe r t , a neuropsychology special is t , to e x a m i n e the appl ican t in 
o r d e r to comple t e the medica l d a t a g a t h e r e d in p r e p a r i n g the exper t 
r epo r t o rde r ed by the decision of 23 N o v e m b e r 1994. 

22. O n 5 D e c e m b e r 1994 the appl icant asked to be i n t e r r o g a t e d by the 
Regional P rosecu to r . 

23. O n 12 D e c e m b e r 1994 the Cracow Regiona l P rosecu to r r e q u e s t e d 
t h e C r a c o w Regiona l C o u r t to p ro long the app l i can t ' s d e t e n t i o n unt i l 
28 F e b r u a r y 1995. 

24. In reply to the app l i can t ' s l e t t e r of 5 D e c e m b e r 1994, the Regional 
P r o s e c u t o r informed h im on 16 D e c e m b e r 1994 t h a t , in view of the fact 
t h a t t h e exper t r epor t had to be p r e p a r e d , he could not have been 
i n t e r r o g a t e d before the submiss ion of the p rosecu to r ' s r eques t of 
12 D e c e m b e r 1994 to t he cour t for p ro longa t ion of the d e t e n t i o n . It was 
fu r the r s t a t e d t h a t t he re levan t legal provisions did not provide for a 
p ro secu to r ' s r e q u e s t for p ro longa t ion of d e t e n t i o n on r e m a n d to be 
served on an accused. T h e app l ican t was also informed t h a t , in view of 



12 Wf.OCH v. POI AND JUDGMENT 

the fact t h a t t he evidence g a t h e r e d in the inves t iga t ions jus t i f ied a 
conclusion t h a t new d e v e l o p m e n t s were to be expec t ed as r e g a r d s fu r the r 
pe r sons who would u l t i m a t e l y be c h a r g e d in t he case , his lawyer h a d been 
refused access to t he case file in o r d e r to sa feguard t he p r o p e r conduc t of 
the p roceed ings . 

25 . In a l e t t e r of 16 D e c e m b e r 1994 the appl ican t compla ined aga in 
t h a t he h a d not been q u e s t i o n e d in t he inves t iga t ions since the day of his 
a r r e s t . 

26. O n 19 D e c e m b e r 1994 the Cracow Regional C o u r t , a t t he r e q u e s t 
of t he Cracow Regiona l P rosecu to r , p ro longed the app l i can t ' s d e t e n t i o n 
for t h r e e m o n t h s . 

27. In a l e t t e r of 21 D e c e m b e r 1994 to the Regional P r o s e c u t o r t he 
appl ican t compla ined tha t t he p roceed ings conce rn ing the ex t ens ion of 
his p re - t r ia l d e t e n t i o n were not adversa r i a l , c o n t r a r y to t he r e q u i r e m e n t s 
of Art ic le 5 of the Conven t i on as n e i t h e r he nor his lawyer h a d b e e n 
al lowed access to t he case file. H e also compla ined t h a t he was not 
al lowed to pa r t i c ipa t e in rel igious services in pr ison a n d r e q u e s t e d 
pe rmiss ion to ob ta in new books a n d newspape r s from his family. 

28. In a reply of 10 J a n u a r y 1995 the Regiona l P r o s e c u t o r s t a t e d t h a t 
the appl ican t had not been ques t i oned because fu r the r evidence had to be 
g a t h e r e d in o rde r to e n s u r e t h a t his q u e s t i o n i n g be effective. 

29. O n 11 J a n u a r y 1995 the Cracow C o u r t of Appea l e x a m i n e d the 
appl icant ' s appea l aga ins t t he decision of 19 D e c e m b e r 1994. T h e cour t 
s t a ted tha t the acts wi th which the appl icant had been c h a r g e d could not 
reasonably be qualified as t r a d i n g in chi ldren wi thin t he m e a n i n g of 
Art icle IX of the t rans i t iona l provisions of t he C r i m i n a l C o d e . Th i s was so 
because , in t he a s ses smen t of wha t could cons t i tu te an offence of " t r a d i n g in 
ch i ldren" , r ega rd had necessari ly to be had to the fact t ha t adop t ion was in a 
child 's best in te res t s , w h e r e a s the not ion of t r a d i n g in h u m a n beings 
inheren t ly involved acts to the d e t r i m e n t of its vict ims. W h e r e a s it was 
t r u e , t he cour t con t inued , t h a t adop t ion did, to a ce r t a in ex t en t , l imit the 
l iberty of t he person to be adop ted , its purpose was to improve the child 's 
living condi t ions and to e n h a n c e its prospects of well-being. The re fo re , the 
adopt ion in itself had to be perceived as beneficial for the child. In the case 
u n d e r examina t i on , it had not been es tabl ished by the inves t iga t ing 
au thor i t i e s t ha t t he acts wi th which the appl icant had been cha rged had 
caused any h a r m to any chi ldren or to o t h e r persons . T h e cour t a t t a c h e d 
pa r t i cu l a r i m p o r t a n c e to t he fact t ha t Art ic le IX of the t rans i t iona l 
provisions of the Cr imina l C o d e , which penal ised t r a d i n g in h u m a n beings , 
was to be replaced, following a proposal of a c o m m i t t e e cha rged wi th 
dra f t ing a new code, by a s e p a r a t e offence of o rgan is ing adopt ions for 
commerc ia l purposes . Th i s indicated , the cour t emphas i s ed , t h a t it was 
impossible to cha rge the appl icant wi th the offence laid down by Art ic le IX 
of the t rans i t iona l provisions, as the offence of t r a d i n g in h u m a n beings was 
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cons idered by a u n a n i m o u s opinion of e m i n e n t legal scholars , m e m b e r s of 
the draf t ing c o m m i t t e e , to cons t i tu te an offence s e p a r a t e from t h a t of 
o rgan i s ing adopt ions for commerc ia l purposes . T h e cour t concluded tha t 
t he fact t ha t the appl icant had ac ted as a lawyer in m a n y adopt ion 
proceedings , and had received fees for doing so, was of itself not sufficient 
to found a reasonable suspicion tha t an offence pun i shab le u n d e r Art icle IX 
had been c o m m i t t e d . T h e appl icant was re leased on the s a m e day. 

30. O n 30 J a n u a r y 1995 the Cracow Regiona l P r o s e c u t o r dec ided to 
s e p a r a t e t he p roceed ings conce rn ing a n o t h e r lawyer, B.S., cha rged , 
t o g e t h e r wi th t he app l i can t , wi th t r a d i n g in ch i ld ren , from the 
app l i can t ' s case . 

3 1 . O n 23 M a r c h 1995 t h e app l i can t was to be q u e s t i o n e d by 
the Cracow Regiona l P rosecu to r . He m a i n t a i n e d his ea r l i e r submiss ions 
and refused to testify, p l ead ing tha t his defence counse l were absen t . 
H e also refused to c o m m e n t on t he d o c u m e n t s col lected as evidence 
d u r i n g a s ea rch of his h o m e on 20 S e p t e m b e r 1994. 

32. O n 12 April 1995 the appl ican t was due to be q u e s t i o n e d in the 
p re sence of one of his defence counse l , M r M.G. T h e app l ican t refused 
to give evidence, invoking his profess ional obl iga t ion not to reveal 
in fo rmat ion g a t h e r e d w h e n r e p r e s e n t i n g c l ients . 

33 . O n 8 M a y 1995 t h e U n i t e d S t a t e s Dis t r ic t C o u r t for the w e s t e r n 
dis t r ic t of Pennsy lvania , upon l e t t e r s roga to ry from the Cracow Regional 
P rosecu to r , o r d e r e d t h a t c e r t a i n wi tnesses be q u e s t i o n e d in connec t ion 
wi th t he p roceed ings aga ins t t he app l i can t . T h e cour t had r ega rd 
to in fo rmat ion s u b m i t t e d by the p rosecu to r to t he effect t h a t the 
Polish C r i m i n a l Code forbade Pol ish ci t izens to i n t e r v e n e in adopt ion 
p roceed ings for c o m m e r c i a l mot ives a n d for profit . T h e wi tnesses were to 
be h e a r d in o r d e r to ob ta in in format ion conce rn ing how the adopt ive 
p a r e n t s had o b t a i n e d knowledge of t he possibil i ty of a d o p t i n g Polish 
ch i ld ren , how they had p roceeded to ob ta in t he final jud ic ia l decis ions on 
the adop t ion and wha t h a d b e e n the app l i can t ' s role . 

34. By l e t t e r s of 2 J u n e , 25 J u l y a n d 14 S e p t e m b e r 1995 the Cracow 
Reg iona l P r o s e c u t o r r e q u e s t e d t he D e p a r t m e n t of I n t e r n a t i o n a l Jud i c i a l 
Ass i s t ance of the Min i s t ry of J u s t i c e to take s teps wi th a view to exped i t ing 
execu t ion of l e t t e r s roga to ry add res sed to the jud ic ia l a u t h o r i t i e s of the 
s t a t e s of New York, Illinois and New J e r s e y . 

35. O n 17 J u n e 1995 the app l ican t compla ined to t he M i n i s t e r of 
J u s t i c e about the m a n n e r in which the p roceed ings were being 
conduc ted . H e compla ined in pa r t i cu l a r t h a t , desp i t e t he cons idera t ions 
set ou t in t he C o u r t of Appea l ' s decis ion of 11 J a n u a r y 1995 to re lease 
h i m , t he c r imina l p roceed ings were still be ing p u r s u e d . H e fu r the r 
s u b m i t t e d t h a t his p r iva te t e l ephone was be ing t a p p e d . H e compla ined 
about a press c a m p a i g n aga ins t h im which, in his view, was inspi red by-
M r A.S., t he P re s iden t of t he S u p r e m e C o u r t a n d at t he s a m e t ime a 
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c a n d i d a t e in t he na t iona l p re s iden t i a l e lect ion. H e finally compla ined 
abou t t he l e t t e r s roga to ry s u b m i t t e d to t he A m e r i c a n a u t h o r i t i e s on the 
g r o u n d tha t they e r roneous ly s t a t e d t h a t o rgan i s ing adop t ions for 
c o m m e r c i a l purposes was a c r imina l offence pun i shab l e u n d e r Polish law. 

36. In reply, in a l e t t e r of 4 J u l y 1995, the Cracow Appe l l a t e P rosecu to r 
in formed the appl icant that an e x a m i n a t i o n of the case files, compr i s ing 
forty-six vo lumes , had shown t h a t his c o m p l a i n t s were i l l-founded. T h e 
fact t h a t t he C o u r t of Appea l had ru led t h a t the app l i can t ' s d e t e n t i o n 
should not be con t i nued had no b e a r i n g on the issue of his c r imina l 
responsibi l i ty . As r e g a r d s the compla in t t ha t his phone was be ing t a p p e d , 
t he p rosecu to r ' s office had not issued any au tho r i s a t i on to t h a t effect. If 
t he app l ican t had any in fo rmat ion ind ica t ing t h a t his phone was be ing 
t a p p e d illegally, it was open to h im to r eques t t h e in s t i t u t ion of c r imina l 
inves t iga t ions in this respec t . In so far as t he appl ican t compla ined t h a t 
t he c r imina l p roceed ings aga ins t h im had been in s t i t u t ed for poli t ical 
mot ives , this compla in t did not call for any c o m m e n t , in p a r t i c u l a r in the 
l ight of t he evidence g a t h e r e d in t he inves t iga t ions a n d in view of A.S.'s 
publ ic s t a t e m e n t s . As r e g a r d s t he l e t t e r s roga tory , t he i r legal basis was 
to be found in C h a p t e r XI I of t he C o d e of C r i m i n a l P r o c e d u r e . T h e 
compla in t t ha t in the app l i can t ' s case they a m o u n t e d to an "abuse of 
l aw" was un founded . 

37. In a l e t t e r of 12 Augus t 1995 to the Min i s t e r of J u s t i c e the 
app l i can t a l leged tha t the reply of 4 J u l y 1995 had failed to add res s his 
c o m p l a i n t s a d e q u a t e l y . H e e m p h a s i s e d t h a t in the light of t he Cracow 
C o u r t of Appea l ' s decis ion of 11 J a n u a r y 1995 the legal qual i f ica t ion of 
the cha rges aga ins t h im was u n t e n a b l e . H e fu r the r ins is ted tha t the 
p r o s e c u t o r was well aware of the p h o n e - t a p p i n g and tha t his a l lega t ions 
on the subject were wel l-founded. H e fu r the r s t ressed t h a t he had in fact 
r e q u e s t e d t h a t an analysis be m a d e , in the l ight of the m a t e r i a l g a t h e r e d 
by the police us ing informal m e t h o d s of o b t a i n i n g evidence , of the ex t en t 
to which t h e m a n n e r of conduc t i ng his case h a d real ly been inf luenced by 
A.S., the P res iden t of t he S u p r e m e C o u r t , who had m a d e "p ro t ec t ion of 
the Polish family" one of the crucia l s logans of his p r e s iden t i a l c a m p a i g n . 
H e finally r e i t e r a t e d tha t in t he l e t t e r s roga to ry the Polish a u t h o r i t i e s had 
mis led the A m e r i c a n cour t as to t he legal qual i f icat ion of the cha rges 
aga ins t h im, in t h a t they had s t a t e d t h a t the o rgan i s ing of adop t ions 
a m o u n t e d to a c r imina l offence. 

38. By l e t t e r of 22 S e p t e m b e r 1995, t he D e p a r t m e n t of I n t e r n a t i o n a l 
Judicial Ass i s tance informed the p r o s e c u t i n g au tho r i t i e s t h a t i ts r e q u e s t 
had been forwarded to the Polish e m b a s s y in W a s h i n g t o n on 7 S e p t e m b e r 
1995. O n 17 O c t o b e r 1995 the Reg iona l P rosecu to r received the evidence 
col lected in p u r s u a n c e of l e t t e r s roga to ry by the jud ic ia l a u t h o r i t i e s of 
Pennsy lvan ia . 
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39. O n 13 N o v e m b e r 1995 the Regional P r o s e c u t o r aga in r e q u e s t e d 
the Min i s t ry of J u s t i c e to i n t e r v e n e in o r d e r to exped i t e t he execut ion 
of t h e l e t t e r s roga tory . O n 23 N o v e m b e r 1995 the Min i s t ry of J u s t i c e 
forwarded this r e q u e s t to the Polish embassy in W a s h i n g t o n . O n 
8 J a n u a r y 1996 the Min i s t ry of J u s t i c e t r a n s m i t t e d ce r t a in evidence 
collected in New J e r s e y to t he C r a c o w Regional P rosecu to r . 

40. By l e t t e r s of 23 F e b r u a r y , 21 M a r c h a n d 5 J u l y 1996 the Cracow 
Regional P rosecu to r s u b m i t t e d to t he Min is t ry of J u s t i c e fresh r e q u e s t s 
for i n t e rven t ion in o rde r to have l e t t e r s roga to ry ca r r i ed ou t . T h e 
p rosecu to r s t ressed t h a t the inves t iga t ions could only be comple t ed af ter 
col lect ing the necessa ry evidence from a b r o a d , and asked for in format ion 
as to a jxtssible d a t e of execut ion of the l e t t e r s roga tory . In reply, by 
l e t t e r s of 4 M a r c h and 19 J u l y 1996, the Min i s t ry of J u s t i c e once again 
r e q u e s t e d t he Polish e m b a s s y in W a s h i n g t o n to t a k e t h e neces sa ry s t eps 
to exped i t e the i r execu t ion . 

4 1 . In a l e t t e r of 9 April 1996 the appl ican t r e q u e s t e d t he Min i s te r of 
J u s t i c e to supervise the conduc t of the case . H e c o m p l a i n e d t h a t his 
passjiort had been inval ida ted and tha t the re levant p roceed ings were 
p e n d i n g before t he S u p r e m e A d m i n i s t r a t i v e C o u r t . H e fu r the r s u b m i t t e d 
t h a t he h a d not h a d any access to t he inves t iga t ion files. H e compla ined 
t h a t t he case had been p e n d i n g since at least the b e g i n n i n g of 1993 
wi thou t any decision on the m e r i t s hav ing been r e n d e r e d , a n d t h a t , as a 
resul t of these p roceed ings , his r e p u t a t i o n had suffered badly. 

42. O n 27 May 1996 the C r a c o w Regiona l P r o s e c u t o r r e q u e s t e d the 
New York cour t s to t ake fu r the r evidence from t h r e e wi tnesses . 

43 . By a l e t t e r of 16 S e p t e m b e r 1996, served on the C r a c o w Regional 
P r o s e c u t o r on 15 O c t o b e r 1996, the U n i t e d S t a t e s D e p a r t m e n t of Just ice 
asked the Polish au tho r i t i e s w h e t h e r t he last wi tness from the distr ict of 
New York was still to be ques t i oned . In reply, they were in formed on 
31 O c t o b e r 1996 t h a t t he Cracow Regional P rosecu to r was still awa i t ing 
t h e ev idence from t h e wi tnesses from the d i s t r i c t s of N e w York and 
New J e r s e y . 

44. O n 7 M a r c h 1997 the Cracow Regional P r o s e c u t o r asked the 
U n i t e d S t a t e s consu la t e in C r a c o w for a ss i s t ance and in t e rven t ion in 
o rde r to acce le ra t e the collection of evidence upon his l e t t e r roga tory of 
26 May 1994. 

45 . O n 7 Apri l 1997 the Cracow Regional P rosecu to r aga in asked the 
Min i s t ry of J u s t i c e to i n t e rvene . T h e p rosecu t ing a u t h o r i t i e s s t ressed t h a t 
they were awai t ing the tes t imony of nine witnesses from New York and two 
witnesses from NewJe r sey . They s t ressed tha t the l eng th of the invest igat ion 
was d u e exclusively to the de lay in e x e c u t i n g t he l e t t e r s roga tory . 

46 . In a l e t t e r received on 15 Apr i l 1997 t h e C r a c o w Regional 
P rosecu to r ob t a ined t h e t e s t i m o n y of one fu r the r wi tness . In tha t l e t t e r 
the U n i t e d S t a t e s D e p a r t m e n t of J u s t i c e asked for m o r e de ta i l ed 
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in fo rma t ion conce rn ing the w h e r e a b o u t s of wi tnesses to be ques t i oned . By 
l e t t e r of 28 M a y 1997, t he C r a c o w Reg iona l P r o s e c u t o r once a g a i n 
s u b m i t t e d the in format ion r e q u e s t e d . 

47. O n 20 N o v e m b e r 1997 the C r a c o w Regiona l P rosecu to r once aga in 
r e q u e s t e d t h a t the Min i s t ry of J u s t i c e t ake a p p r o p r i a t e s teps for t h e 
evidence to be col lected by the U n i t e d S t a t e s a u t h o r i t i e s . O n 
10 D e c e m b e r 1997 the Polish Min i s t ry of J u s t i c e in fo rmed the Cracow 
Regional P rosecu to r tha t no fu r the r evidence in the case had b e e n 
s u b m i t t e d by the U n i t e d S t a t e s au tho r i t i e s . 

48 . By a l e t t e r of 3 F e b r u a r y 1998 served on the Cracow Reg iona l 
P rosecu to r on 23 F e b r u a r y 1998, the U n i t e d S t a t e s D e p a r t m e n t of 
J u s t i c e in formed the Polish a u t h o r i t i e s t h a t fu r the r s t eps had been t a k e n 
in o r d e r to g a t h e r t he evidence r e q u e s t e d . 

49. By a l e t t e r of 9 J u n e 1998 the Min i s t ry of J u s t i c e r e i t e r a t e d its 
r e q u e s t , s u b m i t t e d to the U n i t e d S t a t e s D e p a r t m e n t of J u s t i c e , for 
p r o m p t execu t ion of t he l e t t e r s roga to ry . In reply, on 8 O c t o b e r 1998 the 
C r a c o w Reg iona l P rosecu to r was suppl ied wi th fu r the r evidence , t he 
t e s t i m o n y of one wi tness , D.L. 

50. O n 25 Augus t 1998 the inves t iga t ions were pro longed unt i l 
31 D e c e m b e r 1998. By a decis ion of 30 D e c e m b e r 1998 the Min i s t e r of 
J u s t i c e aga in pro longed the inves t iga t ions , unt i l 30 J u n e 1999. H e 
s t r e s sed t h a t t he process of col lect ing evidence following le t t e r s roga to ry 
s u b m i t t e d to the U n i t e d S t a t e s jud ic ia l au tho r i t i e s had not been 
c o m p l e t e d . T h e s a m e reason was invoked by h im in his decis ion t o 
p ro long the inves t iga t ions fu r the r unt i l 3 0 J u n e 2000. 

5 1 . O n 8 D e c e m b e r 1998 wi tness B.B. was q u e s t i o n e d by the C r a c o w 
Regional P rosecu to r . 

52. O n 4 F e b r u a r y 1999 the Reg iona l P r o s e c u t o r refused the app l i can t 
access to t he case File, cons ide r ing t h a t this would j e o p a r d i s e the p rope r 
course of p roceed ings in which evidence was still be ing g a t h e r e d . 

53 . By a l e t t e r of 22 M a r c h 1999 the Min is t ry o f jus t i ce aga in asked the 
U n i t e d S t a t e s D e p a r t m e n t o f j u s t i c e for t he execu t ion of o u t s t a n d i n g 
l e t t e r s roga to ry w i thou t fu r the r delay. 

54. By a l e t t e r of 23 M a r c h 1999 the Cracow Regional P rosecu to r once 
aga in r e q u e s t e d the Min is t ry o f ju s t i ce to t ake a p p r o p r i a t e s teps in o r d e r 
for the execu t ion of t he l e t t e r s roga to ry to be comple t ed . O n 19 April a n d 
9 J u n e 1999 the Min i s t ry o f jus t i ce r e s u b m i t t e d this r eques t to t he U n i t e d 
S t a t e s D e p a r t m e n t o f ju s t i ce . 

55 . O n 23 J u l y 1999 the C r a c o w Regiona l P r o s e c u t o r received a l e t t e r 
from the U n i t e d S t a t e s D e p a r t m e n t of J u s t i c e , in fo rming h im t h a t t he 
U n i t e d S t a t e s jud ic ia l a u t h o r i t i e s , in coopera t ion wi th t he FBI, h a d t a k e n 
t h e neces sa ry s teps to discover the place of res idence of t h r e e fu r the r 
wi tnesses , a n d t h a t in the n e a r fu tu re t he p rosecu t ion shou ld receive 
fu r the r in fo rmat ion . 
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56. By a l e t t e r of 22 J u l y 1999, served on the C r a c o w Regional 
P r o s e c u t o r on 24 Augus t 1999, the U n i t e d S t a t e s D e p a r t m e n t of Jus t i ce 
a s su red the Pol ish a u t h o r i t i e s t h a t fu r the r evidence should be t a k e n in 
t h e n e a r fu ture . 

57. By a l e t t e r of 5 J a n u a r y 2000 the Min i s t ry of J u s t i c e once again 
asked the U n i t e d S ta te s D e p a r t m e n t of J u s t i c e to acce le ra t e the 
execu t ion of the l e t t e r s roga tory . 

58. O n 25 J a n u a r y 2000 the appl ican t r e q u e s t e d t he C r a c o w Regional 
P r o s e c u t o r to g r a n t h im access to t he case file. O n 4 F e b r u a r y 2000 this 
r e q u e s t was refused. 

59. O n 28 Apri l 2000 the appl ican t was s u m m o n e d to a p p e a r before 
the Cracow Regiona l P rosecu to r on 12 M a y 2000. T h e p rosecu to r 
in formed the app l i can t t h a t on th is d a t e add i t iona l cha rges u n d e r the 
new C r i m i n a l Code were to be b r o u g h t aga ins t h im, a n d t h a t a f t e rwards 
he would be g r a n t e d access to t he case file. 

60. By a l e t t e r of the s a m e d a t e the app l ican t r e q u e s t e d the Cracow 
Regiona l P rosecu to r to set a l a t e r d a t e for his e x a m i n a t i o n . F u r t h e r m o r e , 
he in formed the C r a c o w Regiona l P rosecu to r tha t on account of his ear l ie r 
profess ional c o m m i t m e n t s he would not be able to r ead t he case file unti l 
af ter 29 May 2000. 

6 1 . Subsequen t ly , the C r a c o w Regiona l P rosecu to r fixed 18 M a y 2000 as 
t he d a t e for q u e s t i o n i n g the app l i can t . O n t h a t day the appl ican t was 
c h a r g e d wi th twenty-six coun t s of t r a d i n g in ch i ld ren , e leven coun t s of 
i n c i t e m e n t t o give false t e s t i m o n y a n d of forgery. O n the basis of the 
evidence g a t h e r e d a b r o a d following l e t t e r s rogatory , t he Cracow Regional 
P r o s e c u t o r ca lcu la ted t h a t t he app l i can t ' s f inancial profi ts ga ined from 
t r a d i n g in ch i ld ren b e t w e e n 1988 and 1993 were not less t h a n 
260,517 U n i t e d S ta te s dol lars and 25,000 F rench francs. D u r i n g this 
per iod the appl icant h a d paid to biological p a r e n t s a s u m of not less t h a n 
23,146 zlotys. 

62. T h e p roceed ings a re still p e n d i n g . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. E v o l u t i o n o f P o l i s h c r i m i n a l l e g i s l a t i o n d u r i n g the re levant 
p e r i o d 

63. Polish c r imina l legis la t ion was a m e n d e d several t i m e s d u r i n g the 
re levant period. T h e Code of C r imina l P rocedure enac ted in 1969 ( the "old" 
Code) was replaced by a new Code of C r imina l P rocedure , a d o p t e d by 
P a r l i a m e n t (Sejm) on 6 J u n e 1997, which en t e r ed in to force on 1 S e p t e m b e r 
1998. Likewise, t he 1969 C r i m i n a l Code was rep laced by a new Code 
a d o p t e d on 6 J u n e 1997, which also e n t e r e d in to force on 1 S e p t e m b e r 1998. 
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64. T h e old C o d e of C r i m i n a l P r o c e d u r e was significantly a m e n d e d by 
the Law of 29 J u n e 1995 on A m e n d m e n t s to the Code of C r i m i n a l 
P r o c e d u r e a n d O t h e r C r i m i n a l S t a t u t e s . This Law e n t e r e d in to force on 
1 J a n u a r y 1996. However , the e n t r y in to force of t he provisions conce rn ing 
the o r d e r i n g of d e t e n t i o n on r e m a n d was pos tponed unt i l 4 A u g u s t 1996. 
Accord ing to these provis ions, d e t e n t i o n on r e m a n d was to be o r d e r e d by a 
judge , w h e r e a s before it was o rde r ed by a p rosecu tor . 

65. T h e second a m e n d m e n t , effected by the Law of 1 D e c e m b e r 1995 
on A m e n d m e n t s to the Law of 29 J u n e 1995 (commonly re fe r red to as " t h e 
I n t e r i m Law of 1 D e c e m b e r 1995"), e n t e r e d in to force on 1 J a n u a r y 1996. 

B. P r e v e n t i v e m e a s u r e s 

66. T h e Polish Code of C r i m i n a l P r o c e d u r e of 1969, appl icab le a t t he 
re levant t i m e , l is ted as "preven t ive m e a s u r e s " , inter alia, d e t e n t i o n on 
r e m a n d , bail and police supervis ion. 

67. Ar t ic les 210 and 212 of t he Code of C r i m i n a l P r o c e d u r e provided 
tha t before the bill of i n d i c t m e n t was t r a n s m i t t e d to the cour t , d e t e n t i o n 
on r e m a n d was o r d e r e d by the p rosecu to r . T h e decision to o rde r d e t e n t i o n 
on r e m a n d could be a p p e a l e d aga ins t , wi th in a seven-day t ime- l imi t , to t he 
court c o m p e t e n t to dea l wi th the mer i t s of the case . Accord ing to 
Art ic le 222 of the C o d e , t he p rosecu to r could o rde r d e t e n t i o n on r e m a n d 
for a per iod not exceed ing t h r e e m o n t h s . W h e n , in view of t he pa r t i cu l a r 
c i r c u m s t a n c e s of t he case , the inves t iga t ions could not be t e r m i n a t e d 
wi th in this per iod, d e t e n t i o n on r e m a n d could, if necessa ry a n d u p o n the 
p rosecu to r ' s r eques t , be p ro longed by the cour t c o m p e t e n t to dea l wi th t he 
mer i t s of the case , for a per iod not exceed ing one year . Th i s decision could 
be appea l ed to a h ighe r cour t . 

C. G r o u n d s for d e t e n t i o n o n r e m a n d 

68. Art ic le 217 § 1 (2) a n d (4) of the Code of C r i m i n a l P r o c e d u r e , as 
appl icable at t he m a t e r i a l t i m e , provided tha t d e t e n t i o n on r e m a n d could 
be o rde r ed if, inter alia, t h e r e was a r ea sonab le risk t h a t the accused would 
a t t e m p t to abscond, to induce wi tnesses to give false t e s t i m o n y or to 
obs t ruc t the due course of p roceed ings by any o t h e r unlawful m e a n s , or if 
t he accused h a d been c h a r g e d wi th an offence which c r e a t e d a ser ious 
d a n g e r to society. 

D. P r o c e e d i n g s to e x a m i n e t h e l a w f u l n e s s o f d e t e n t i o n o n r e m a n d 

69. At the m a t e r i a l t i m e t h e r e were t h r e e types of p roceed ings 
enab l ing a d e t a i n e e to cha l l enge the lawfulness of his or he r d e t e n t i o n 
and t h u s possibly ob ta in re lease . U n d e r Art ic le 221 § 2 of the Code of 
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C r i m i n a l P rocedure of 1969 he could appea l to a cour t aga ins t a d e t e n t i o n 
o r d e r m a d e by a p rosecu to r . U n d e r Art ic le 222 §§ 2 ( 1 ) and 3 he could 
appea l aga ins t a fu r the r decis ion by t h a t cour t p ro long ing his d e t e n t i o n 
a t a p rosecu to r ' s r e q u e s t . Finally, u n d e r Art ic le 214 a n accused could a t 
any t i m e r eques t t he c o m p e t e n t a u t h o r i t y to q u a s h or a l t e r the prevent ive 
m e a s u r e appl ied in his case . Such an appl ica t ion had to be dec ided by the 
p rosecu to r or, af ter the bill of i n d i c t m e n t had been lodged wi th t he cour t 
c o m p e t e n t to dea l wi th the case , by t h a t cour t , wi th in t h r e e days . 

70. U n d e r all t he re levant provisions of the Code of C r i m i n a l 
P r o c e d u r e of 1969 r ead t o g e t h e r , a d e t a i n e e was en t i t l ed to appea l 
aga ins t any decision p ro long ing his or her d e t e n t i o n on r e m a n d , 
r ega rd le s s of w h e t h e r it had b e e n m a d e at the inves t igat ive or t h e 
judicial s t age of the p roceed ings . 

71 . T h e imposi t ion and p ro longa t ion of p revent ive m e a s u r e s , 
inc luding d e t e n t i o n on r e m a n d , were e x a m i n e d by the cour t s in 
p roceed ings held in c a m e r a . T h e p r e s e n c e of t he pa r t i e s a t cour t sessions 
o t h e r t h a n hea r ings , inc luding sessions held in p roceed ings conce rn ing 
review of d e t e n t i o n on r e m a n d , was r e g u l a t e d in Art ic les 87 a n d 88 of t he 
Code of C r i m i n a l P r o c e d u r e , t he re levan t p a r t s of which provide: 

Article 87 

"The court pronounces its decisions at a hearing if the law so provides; and otherwise, 
at a court session held in camera. ..." 

Article 88 

"A court session in camera may be attended by a prosecutor other parties may 
attend if the law so provides." 

72. Accord ing to Art ic le 249 of the 1997 Code of C r i m i n a l P rocedu re , 
before dec id ing on the app l ica t ion of p revent ive m e a s u r e s , t h e cour t m u s t 
h e a r t he person c h a r g e d . T h e lawyer of the d e t a i n e e should be allowed to 
a t t e n d the cour t session, if he or she is p r e s e n t . It is not m a n d a t o r y to 
inform the lawyer of the d a t e a n d t ime of the cour t session, un less t he 
suspect so r e q u e s t s a n d if it will not h inde r the p roceed ings . 

73. U n d e r the provisions of t he new C o d e , t he cour t has to inform the 
lawyer of a d e t a i n e d pe r son of t he d a t e a n d t i m e of cour t sess ions a t which 
a decis ion is to be t a k e n c o n c e r n i n g p ro longa t ion of d e t e n t i o n on r e m a n d , 
or an appea l aga ins t a decis ion to o rde r or to p ro long d e t e n t i o n on r e m a n d 
is to be cons idered . 

E. P r o v i s i o n s g o v e r n i n g c r i m i n a l r e s p o n s i b i l i t y for the o f f e n c e 
o f t r a d i n g i n c h i l d r e n 

74. Ar t ic le IX of t h e t r ans i t i ona l provisions of the 1969 C r i m i n a l Code 
provided t h a t a pe r son who de l ivered , en t iced or a b d u c t e d o t h e r persons 
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for p ros t i t u t i on pu rposes , even wi th the pe r son ' s consen t , c o m m i t t e d an 
offence pun i shab le by a p r i son s en t ence of not less t h a n t h r e e yea r s . 
U n d e r p a r a g r a p h 2 of this provision t he s a m e sen t ence could be imposed 
on a pe r son who e n g a g e d in t r a d i n g in w o m e n or ch i ld ren . 

75. O n 25 J u n e 1990 the then Depu ty Min i s te r of Ju s t i c e , A.S., sent a 
l e t t e r to the pres idents of regional cour ts s ta t ing tha t in 1989 the re had been 
a rapid growth of cases in which cour ts ruled on adopt ions of Polish chi ldren of 
which the adoptive p a r e n t s were foreigners . As a resul t , approx imate ly one 
thousand chi ldren had left the count ry for good. This d a t a should be 
considered as d is turb ing , the m o r e so as it had been mainly small chi ldren 
t h a t had been adopted . Public opinion was a l a rmed by the growing n u m b e r s 
of foreign adopt ions . It was t r u e tha t Polish law laid down the s ame 
r e q u i r e m e n t s for adopt ions , regardless of the nat ional i ty of t he future 
adopt ive p a r e n t s , and tha t the chi ldren 's welfare was a cons idera t ion of 
p a r a m o u n t impor t ance for all adopt ion cases. However , the not ion of a 
child's welfare should also include protect ion of its na t iona l identi ty. H e n c e , 
foreign adopt ions should take place only in except ional cases and the cour ts 
should first examine w h e t h e r t he child could not find adoptive p a r e n t s in 
Poland. T h e pres iden ts of t he cour ts were invited to consider w h e t h e r in 
cases in which the s ame persons were repea ted ly ac t ing as i n t e rmed ia r i e s in 
connect ion wi th the adopt ion proceedings , it was not advisable to inform the 
prosecut ion au thor i t i e s accordingly. T h e pres idents were finally r eques t ed to 
supervise closely this ca tegory of cases and to t ake measu re s in order to 
e l imina te the c l imate favouring foreign adopt ions . 

76. U n d e r Art ic le 2 of t he t r ans i t iona l provisions of the new C r i m i n a l 
C o d e , t he t r ans i t i ona l provisions to t he 1969 Code were r epea l ed . 

77. U n d e r Art ic le 253 § 1 of t he new C o d e , a pe r son who t r a d e s in 
h u m a n beings , even wi th the i r consen t , c o m m i t s an offence pun i shab l e by 
a pr ison s en t ence of not less t h a n t h r e e yea r s . Accord ing to p a r a g r a p h 2 of 
t h e s a m e Art ic le , a pe r son who , wi th a view to o b t a i n i n g profit , o rgan ises 
adop t ions of ch i ld ren in a m a n n e r c o n t r a r y to t he law c o m m i t s an offence 
pun i shab le by a p r i son s en t ence of b e t w e e n t h r e e m o n t h s a n d five yea r s . 

F. C a s e - l a w o f the P o l i s h c o u r t s a n d l ega l w r i t i n g s in c a s e s 
in w h i c h c h a r g e s o f t r a d i n g in c h i l d r e n w e r e b r o u g h t a g a i n s t 
t h e a c c u s e d 

78. O n 30 S e p t e m b e r 1994 the j o u r n a l Rzeczpospolita publ i shed an 
ar t ic le w r i t t e n by a r e n o w n e d specialist in c r imina l law, en t i t l ed "Is it 
really t r a d i n g in ch i ld ren?" . T h e a u t h o r exp res sed s t r o n g doub t s as to 
w h e t h e r the offence pun i shab l e by Art ic le I X of the t r ans i t iona l 
provisions of the 1969 C r i m i n a l Code could be app l ied in a con tex t o t h e r 
t h a n t r a d i n g in h u m a n be ings for the pu rposes of p ros t i tu t ion . It was 
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emphas i s ed tha t in view of t he his tor ical b a c k g r o u n d to th is provision, 
d a t i n g back to i n t e r n a t i o n a l t r e a t i e s of 1910 conc luded for the purposes 
of c o m b a t i n g i n t e r n a t i o n a l ne tworks der iv ing profi ts from pros t i tu t ion , it 
could not be appl ied to s i tua t ions conce rn ing adop t ions of ch i ld ren in 
which no a l l ega t ions were m a d e of t h e r e be ing any links or in t en t ions 
r e l a t e d to o rgan i s ing p ros t i t u t ion . 

79. O n 29 N o v e m b e r 1995 the S u p r e m e C o u r t rep l ied in the negat ive 
to a legal ques t ion pu t to it by t he W a r s a w C o u r t of Appea l , in the contex t 
of c r imina l p roceed ings conce rn ing cha rges m a d e u n d e r Ar t ic le IX of t he 
t r ans i t iona l provisions of t he 1969 C r i m i n a l Code (namely , w h e t h e r a n 
i n t e n t i o n to coerce a v ic t im of t he offence of t r a d i n g in ch i ld ren into 
p rac t i s ing p ros t i t u t i on was a cons t i t uen t e l e m e n t of this offence). 

80. O n 3 N o v e m b e r 1999 the W a r s a w Regiona l C o u r t , in the s a m e 
c r imina l p roceed ings in which five accused had been c h a r g e d wi th an 
offence pun i shab l e u n d e r Art ic le IX of the t r ans i t i ona l provis ions of t he 
1969 C r i m i n a l C o d e , d i scon t inued the p roceed ings aga ins t t h e m . T h e 
court recal led t h a t in view of the fact t h a t this Art ic le had ceased to be in 
force, t he p r o s e c u t i n g a u t h o r i t i e s had a m e n d e d the cha rges by qualifying 
the acts which the app l i can t s h a d been c h a r g e d wi th c o m m i t t i n g as an 
offence pun i shab l e u n d e r Art ic le 253 § 2 of t he new C o d e . T h e cour t 
cons ide red t h a t th is qual i f icat ion could not be uphe ld . T h e r e were no 
g rounds for accep t ing t h a t t he not ion of " t r a d i n g in c h i l d r e n " also 
inc luded the acts in ques t ion , which could only be r e g a r d e d as o rgan i s ing 
illicit adop t ions . It was only u n d e r t h e new C r i m i n a l C o d e , in force from 
1 S e p t e m b e r 1998, t h a t o rgan i s ing illicit adop t ions had become a c r imina l 
offence. C o n s e q u e n t l y , t he cour t had to d i scon t inue t he proceedings 
p u r s u a n t to Art ic le 17 § 1, i t em 1, of t he new C o d e , which provided tha t 
c r imina l p roceed ings h a d to be d i scon t inued if t he c h a r g e s aga ins t t he 
accused had not been m a d e ou t . 

81 . O n 4 F e b r u a r y 2000 the W a r s a w C o u r t of Appea l , following the 
p rosecu to r ' s appea l aga ins t th is decis ion, a m e n d e d it in p a r t , cons ider ing 
tha t the p roceed ings aga ins t t h e accused conce rn ing the cha rges of t r a d i n g 
in ch i ld ren should have been d i scon t inued on the g r o u n d t h a t t he ac ts wi th 
which they h a d b e e n c h a r g e d had not a m o u n t e d to a c r imina l offence 
pun i shab le a t t h e t i m e of the i r commiss ion . T h e cour t recal led t h a t t he 
accused had b e e n ind ic ted wi th t r a d i n g in ch i ld ren on the basis t h a t they 
had, wi th a view to profit , visi ted hospi ta l s , o r p h a n a g e s and hoste ls for 
single m o t h e r s , t ry ing to p e r s u a d e the biological p a r e n t s to place the i r 
ch i ld ren for adop t ion , in ce r t a in cases for money . T h e i r ac t ions had 
fu r the r been descr ibed as t a k i n g ch i ld ren away from the i r biological 
p a r e n t s a n d t a k i n g f u r t h e r ca re of t h e m , followed by t a k i n g s teps to 
i n s t i t u t e adop t ion p roceed ings . T h e accused had a l legedly also a r r a n g e d 
t r ans fe r s of ch i ld ren to foreign ci t izens a n d m a d e p a y m e n t s to the 
biological p a r e n t s . T h e cour t cons idered tha t these ac ts could be qualif ied 
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n e i t h e r as t r a d i n g in ch i ld ren wi th in the m e a n i n g of t h e r epea l ed Art ic le IX 
of t he t r ans i t i ona l provisions of t he old C o d e , nor as t r a d i n g in h u m a n 
be ings wi th in the m e a n i n g of Art ic le 253 § 1 of t h e new C r i m i n a l C o d e . 
Such ac ts could only be cons t rued , r e g a r d be ing had to the i r n a t u r e , as 
o rgan i s ing foreign adop t ions , in ce r t a in cases for c o m m e r c i a l mot ives . As 
a resu l t , t he se ac ts at t he t i m e of the i r commiss ion , t h a t is, from 1990 to 
1993, had not cons t i t u t ed c r imina l offences, given t h a t it was only u n d e r 
t h e 1997 C r i m i n a l C o d e , which h a d e n t e r e d in to force on 1 S e p t e m b e r 
1998, t ha t they could have been qual i f ied as falling wi th in t h e a m b i t of 
Art ic le 253 § 2 of t ha t Code , pena l i s ing the o rgan i sa t ion of adop t ions for 
c o m m e r c i a l mot ives . C o n s e q u e n t l y , the p roceed ings should have been 
d i scon t inued on the g r o u n d t h a t t he ac ts conce rned had not coincided 
wi th the cons t i t uen t e l e m e n t s of the offence of t r a d i n g in ch i ld ren as 
defined by the Polish law at the m a t e r i a l t i m e , and not on t he g round tha t 
the c h a r g e s aga ins t t he accused had not been m a d e out . 

G. R e l e v a n t p r o v i s i o n s o f t h e U n i t e d N a t i o n s C o n v e n t i o n o n the 
R i g h t s o f the C h i l d 

82. O n 30 Apri l 1991 Po land rat if ied the U n i t e d N a t i o n s Conven t i on 
on the R igh t s of the Chi ld which, in its re levant provisions, r e ads : 

Article 8 

" 1 . States Parties undertake to respect the right of the child to preserve his or her 
identity, including nationality, name and family relations as recognised by law without 
unlawful interference.. . ." 

Article 21 

"States Parties that recognize and/or permit the system of adoption shall ensure that 
the best interests of the child shall be the paramount consideration and they shall: 

(a) Ensure that the adoption of a child is authorized only by competent authorities 
who determine, in accordance with applicable law and procedures and on the basis of all 
pertinent and reliable information, that the adoption is permissible in view of the child's 
status concerning parents, relatives and legal guardians and that, if required, the 
persons concerned have given their informed consent to the adoption on the basis of 
such counselling as may be necessary; 

(b) Recognize that inter-country adoption may be considered as an alternative 
means of childcare, if the child cannot be placed in a foster or an adoptive family or 
cannot in any suitable manner be eared for in the child's country of origin; 

(e) Ensure that the child concerned by inter-country adoption enjoys safeguards and 
standards equivalent to those existing in the case of national adoption; 

(d) Take all appropriate measures to ensure that , in inter-country adoption, the 
placement does not result in improper financial gain lor those involved in it; 
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(c) Promote, where appropriate, the objectives of the present article by concluding 
bilateral or multilateral arrangements or agreements, and endeavour, within this 
framework, to ensure that the placement of the child in another country is carried out 
by competent authorities or organs." 

H. P r o c e e d i n g s for c o m p e n s a t i o n for u n j u s t i f i e d d e t e n t i o n 

83. C h a p t e r 50 of t h e 1969 Code of C r imina l P rocedu re , as applicable at 
the m a t e r i a l t ime , provided in Art icle 487 § 4 for co mp en s a t i o n for d a m a g e 
ar is ing out of manifest ly unjustified de t en t i on on r e m a n d a n d for a r res t 
and de t en t i on up to forty-eight hours . T h e regional cour t in whose region 
the de t a ined person had been re leased was c o m p e t e n t to e x a m i n e w h e t h e r 
the condi t ions for award ing compensa t ion were m e t . T h e decision of the 
regional cour t could be appea led to the court of appea l . 

84. Accord ing to Art ic le 489 of the Code , a r eques t for co mp en s a t i o n 
for mani fes t ly unjust i f ied d e t e n t i o n on r e m a n d had to be lodged within 
one yea r from the d a t e on which the last decis ion t e r m i n a t i n g the 
c r imina l p roceed ings in ques t i on h a d become final. T h e r e f o r e , in 
p rac t i ce , a r eques t for c o m p e n s a t i o n for unjust i f ied d e t e n t i o n u n d e r 
Art ic le 487 of the Code could not be lodged unt i l t he c r imina l 
p roceed ings aga ins t the person conce rned had been t e r m i n a t e d (see also 
t he decision of the S u p r e m e C o u r t no. W R N 106/96, 9.1.96, pub l i shed in 
Prok. i Pr. 1996/6/13). T h e cour t c o m p e t e n t to deal wi th such a r e q u e s t was 
obliged to es tab l i sh w h e t h e r t h e d e t e n t i o n was justif ied in t he light of all 
the c i r c u m s t a n c e s of t he case , in p a r t i c u l a r w h e t h e r t he au tho r i t i e s 
cons ide red all t he factors m i l i t a t i n g in favour of or aga ins t t h e d e t e n t i o n 
(see, inter alia, the decision of the S u p r e m e C o u r t no. II K R N 124/95, 
13.10.95, pub l i shed in OSNKW 1996/1-2/7). 

85. C h a p t e r 58 of the 1997 Code of C r imina l P rocedure provides for a 
reques t for com pensa t i on for, inter alia, unjustified d e t e n t i o n . Art ic le 552 § 4 
of the c u r r e n t Code is an equiva lent of Article 487 § 4 of the 1969 Code . 

THE LAW 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N S 

A. N o n - e x h a u s t i o n o f d o m e s t i c r e m e d i e s 

86. T h e G o v e r n m e n t c o n t e n d e d tha t the app l i can t ' s compla in t u n d e r 
Art ic le 5 § 1 (c) of the C o n v e n t i o n should have been dec la red inadmiss ib le 
due to failure to exhaus t d o m e s t i c r e m e d i e s , p u r s u a n t to Art ic le 35 § 1 of 
the C o n v e n t i o n , which s t a t e s : 
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"The Court may only deal with the mat te r after all domestic remedies have been 
exhausted, according to the generally recognised rules of international law ..." 

87. In t he G o v e r n m e n t ' s submiss ion , the app l ican t still has at his 
d isposal an effective jud ic ia l r e m e d y in o r d e r to es tab l i sh w h e t h e r his 
d e t e n t i o n from 20 S e p t e m b e r 1994 unt i l 11 J a n u a r y 1995 was lawful. It is 
open to h im to ob ta in a ru l ing on th is issue from the Polish cou r t s by 
b r ing ing a r e q u e s t for c o m p e n s a t i o n for mani fes t ly unjust i f ied d e t e n t i o n 
u n d e r Art ic le 552 of t he new Code of C r i m i n a l P r o c e d u r e once a final 
j u d g m e n t on the m e r i t s of t he case has been given by the d o m e s t i c cour t . 
It is t r u e , as s t a t e d by the C o u r t in the admiss ib i l i ty decis ion, t ha t the 
r igh t to ob ta in re lease from d e t e n t i o n a n d the r ight to ob t a in 
c o m p e n s a t i o n for any depr iva t ion of l iber ty incompa t ib le wi th Art ic le 5 of 
t he Conven t ion a r e two s e p a r a t e r igh ts . However , t he issue to be 
e x a m i n e d in the p re sen t case is w h e t h e r t he app l i can t ' s d e t e n t i o n was 
lawful, and a r e q u e s t u n d e r Ar t ic le 552 of t he Code is a su i tab le legal 
avenue to have th is issue d e t e r m i n e d . 

88. T h e appl ican t s u b m i t t e d tha t the G o v e r n m e n t ' s a r g u m e n t s were 
c o n t r a d i c t o r y in t h a t t hey could not validly r e q u i r e him to have recourse 
to a r e m e d y appl icable in s i tua t ions in which d e t e n t i o n on r e m a n d was 
a l leged to be unlawful if, on t he o t h e r h a n d , they ins is ted t h a t his 
d e t e n t i o n on r e m a n d was in compl iance wi th t he r e q u i r e m e n t s of 
Art ic le 5 § 1 of the Conven t ion . 

89 . T h e C o u r t recal ls t h a t t h e ru le of e x h a u s t i o n of d o m e s t i c r e m e d i e s 
r e fe r red to in Art ic le 35 § 1 of t he Conven t ion obliges app l i can t s to use 
first the r e m e d i e s tha t a re no rma l ly avai lable and sufficient in the 
d o m e s t i c legal sys tem to enab le t h e m to ob ta in r ed res s for t he b r e a c h e s 
a l leged. T h e ex i s tence of the r e m e d i e s mus t be sufficiently ce r t a in , in 
p rac t i ce as well as in theory , fai l ing which they will lack t h e r equ i s i t e 
accessibil i ty a n d effectiveness (see t he Aksoy v. T u r k e y j u d g m e n t of 
18 D e c e m b e r 1996, Reports of Judgments and Decisions 1996-VI, pp . 2275-76, 
§§ 51-52, a n d the Akdivar and O t h e r s v. T u r k e y j u d g m e n t of 16 S e p t e m b e r 
1996, Reports 1996-IV, p. 1210, §§ 65-67) . 

90 . T h e C o u r t r e i t e r a t e s t h a t , u n d e r t he Conven t i on o r g a n s ' case-law, 
w h e r e lawfulness of d e t e n t i o n is conce rned , an ac t ion for d a m a g e s aga ins t 
t h e S t a t e is not a r e m e d y which has to be e x h a u s t e d because the r ight to 
have the lawfulness of d e t e n t i o n e x a m i n e d by a cour t and the r ight to 
ob ta in c o m p e n s a t i o n for any dep r iva t ion of l iberty incompa t ib l e wi th 
Art ic le 5 a r e two s e p a r a t e r igh t s (see Zdebski, Zdebska andZdebska v. Po land 
( d e c ) , no. 27748/95, 6 Apri l 2000, u n r e p o r t e d ) . 

9 1 . T h e C o u r t f u r t h e r recal ls t h a t a r e q u e s t for c o m p e n s a t i o n for 
mani fes t ly unjust if ied d e t e n t i o n on r e m a n d u n d e r Art ic le 552 of t he Code 
of C r i m i n a l P r o c e d u r e of 1997 enab le s a d e t a i n e e to seek, re t rospect ive ly , 
a ru l ing as to w h e t h e r his d e t e n t i o n in a l ready t e r m i n a t e d c r imina l 
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proceed ings was jus t i f ied , and to ob ta in c o m p e n s a t i o n w h e n it was not . T h e 
p roceed ings r e l a t i ng to such a r e q u e s t a r e essent ia l ly des igned to secure 
financial r e p a r a t i o n for d a m a g e a r i s ing from the execu t ion of unjust if ied 
d e t e n t i o n on r e m a n d . 

92. T h e C o u r t recal ls its admiss ib i l i ty decis ion in the p r e s e n t case in 
which it cons idered t h a t the appl ican t had avai led h imse l f of r emed ie s 
avai lable to him in o r d e r to have the lawfulness of his d e t e n t i o n 
e x a m i n e d by a cour t , by lodging an appea l aga ins t the d e t e n t i o n o r d e r of 
20 S e p t e m b e r 1994. F u r t h e r , t he C o u r t no ted t h a t in o r d e r to have the 
C r a c o w C o u r t of A p p e a l e x a m i n e w h e t h e r the p ro longa t ion of his 
d e t e n t i o n would be justif ied, the appl ican t had a p p e a l e d to t h a t cour t 
aga ins t the decis ion of t he C r a c o w Regional C o u r t of 19 D e c e m b e r 1994. 
T h e C o u r t sees no specific reasons to a l t e r this conclusion. 

93 . In t he l ight of the foregoing, t he C o u r t concludes tha t the 
G o v e r n m e n t ' s p r e l i m i n a r y object ion of n o n - e x h a u s t i o n m u s t be d ismissed . 

B. A b u s e o f p r o c e s s 

94. T h e G o v e r n m e n t fu r the r ra ised an objection as to the m e a s u r e s used 
by the appl icant in p u r s u i n g his case before t he Co u r t . T h e y c o n t e n d e d tha t 
t he appl icant , by s u b m i t t i n g u n s u b s t a n t i a t e d a l lega t ions , in tended to 
mis lead the C o u r t as to the factual aspec ts of the case . T h e y fur ther 
m a i n t a i n e d tha t the appl icant i n t ended to c r e a t e a sensa t iona l c l imate 
a r o u n d his case. T h e y concluded tha t the appl ica t ion should therefore have 
been rejected u n d e r Art ic le 35 § 3 of the Conven t ion , which r eads : 

"The Court shall declare inadmissible any individual application submitted under 
Article 34 which it considers incompatible with the provisions of the Convention or the 
Protocols thereto, manifestly ill-founded, or an abuse of the right of application." 

95. H a v i n g e x a m i n e d the app l i can t ' s c o m p l a i n t s , t he C o u r t finds no 
g r o u n d s on which to hold t h a t t he p r e s e n t case was b r o u g h t before it in 
abuse of the r ight of appl ica t ion . It the re fore re jects th is p re l imina ry 
object ion of the G o v e r n m e n t . 

II . A L L E G E D V I O L A T I O N O F A R T I C L E 5 § 1 O F T H E C O N V E N T I O N 

96. T h e appl ican t a l leged a b reach of Art ic le 5 § 1 (c) of the 
Conven t ion , t h e r e l evan t p a r t of which r eads : 

" 1 . Everyone has the right to liberty and security of person. No one shall be deprived 
of his liberty save in the following cases and in accordance with a procedure prescribed 
by law: 

(c) the lawful arrest or detention of a person effected for the purpose ol bringing him 
before the competent legal authority on reasonable suspicion of having committed an 
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offence or when il is reasonably considered necessary to prevent his committing an 
offence or fleeing after having done so; 

A. A r g u m e n t s b e f o r e t h e C o u r t 

97. T h e G o v e r n m e n t s u b m i t t e d t h a t the a s s e s s m e n t of th is compla in t 
necess i t a t e s t he cons ide ra t ion of two issues. 

98 . T h e first one is w h e t h e r in S e p t e m b e r 1994 t h e r e ex is ted a 
r ea sonab l e suspicion t h a t t he app l ican t had c o m m i t t e d t he offence of 
t r a d i n g in ch i ld ren . It t r a n s p i r e d from t h e w r i t t e n g r o u n d s of t h e 
decision to b r ing cha rges aga ins t t he appl ican t t h a t he had actively 
sought ch i ld ren for adop t ion , by looking for p a r e n t s or m o t h e r s and , 
knowing the i r difficult financial s i tua t ion , inci t ing t h e m to give t he i r 
ch i ld ren away aga ins t financial r eward . T h e appl ican t had been 
u n d e r t a k i n g all necessary fac tual a n d legal m e a s u r e s in o r d e r to o rgan i se 
lawful t r ans fe r s of babies ab road . In pa r t i cu l a r , he had been ac t ing as 
a r e p r e s e n t a t i v e of adopt ive p a r e n t s in adop t ion p roceed ings before 
Polish cour t s . T h e evidence g a t h e r e d by the p rosecu t ing a u t h o r i t i e s 
had shown t h a t t he app l ican t , by inci t ing biological j i a ren ts to give 
false evidence in the adop t ion p roceed ings , had i n t e n d e d to mis lead the 
cour t s as to the c i r c u m s t a n c e s which had led t h e m to waive the i r 
j^arenta l r igh t s . 

99. T h e facts re fer red to by the p rosecu t ing au tho r i t i e s in the 
d e t e n t i o n o r d e r of 20 S e p t e m b e r 1994 a n d c o r r o b o r a t e d a t t h a t t i m e by 
the evidence g a t h e r e d before t h a t d a t e had l a t e r been conf i rmed by the 
evidence t a k e n upon le t t e r s roga to ry by F rench , I t a l i an and U n i t e d 
S t a t e s jud ic i a l a u t h o r i t i e s . M o r e o v e r , o n the basis of th is t e s t i m o n y given 
by the app l i can t ' s c l ients , on 18 May 2000 the Cracow Regiona l P rosecu to r 
had b r o u g h t new, b r o a d e r c h a r g e s aga ins t the app l i can t . In the opinion of 
the G o v e r n m e n t , t h e c i r c u m s t a n c e s known to t he p rosecu t ing a u t h o r i t i e s 
in S e p t e m b e r 1994 and rel ied on in the d e t e n t i o n o rde r of 20 S e p t e m b e r 
1994 jus t i f ied a r ea sonab l e suspicion t h a t t h e app l ican t h a d c o m m i t t e d 
the offence of t r a d i n g in ch i ldren , which suspicion cons t i t u t ed a condi t ion 
for o r d e r i n g d e t e n t i o n on r e m a n d , set forth in Art ic le 209 of the 1969 Code 
of C r i m i n a l P r o c e d u r e . 

100. T h e G o v e r n m e n t fu r the r a r g u e d t h a t a n o t h e r issue which was 
re levan t for the a s s e s s m e n t of t he compla in t u n d e r Ar t ic le 5 § 1 of t h e 
Conven t i on was w h e t h e r t he act ivi t ies in which the apjj l icant had been 
involved could , a t t h e t i m e of his a r r e s t , be cons ide red as t r a d i n g in 
ch i ld ren , an offence pena l i sed at the m a t e r i a l t ime u n d e r Art ic le IX of 
t he t r ans i t i ona l provisions of the 1969 C r i m i n a l C o d e . T h e y s t ressed tha t 
t he l i tera l i n t e r p r e t a t i o n of this provision, in p a r t i c u l a r of i ts p a r a g r a p h 2, 
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mus t lead to a conclusion t h a t it did not r equ i r e tha t t r a d i n g in ch i ld ren be 
u n d e r t a k e n to the d e t r i m e n t of v ic t ims of such t r a d e . Such a p re requ i s i t e 
was express ly spelt ou t only in p a r a g r a p h 1 of this provision, which 
provided for a c r imina l sanc t ion aga ins t pe r sons involved in del iver ing, 
en t ic ing or a b d u c t i n g o t h e r pe r sons for p ros t i t u t i on pu rposes . The 
G o v e r n m e n t re l ied in this respect on t he decision of t he S u p r e m e C o u r t 
of 29 N o v e m b e r 1995 in which the cour t had s t a t e d t h a t an i n t en t ion on 
the par t of the p e r p e t r a t o r to coerce a vict im of t h e offence in to prac t i s ing 
p ros t i t u t i on was not a c o n s t i t u e n t e l e m e n t of t he offence. T h u s , an 
i n t en t ion to act to t he d e t r i m e n t of a vict im was not a p r e r equ i s i t e for 
t he ex i s tence of t he offence of t r a d i n g in ch i ld ren . 

101. In t he G o v e r n m e n t ' s submiss ion the only re levan t p re requ i s i t e 
was tha t the p e r p e t r a t o r was involved in ac t s which could be r e g a r d e d as 
t r ad ing , t h a t is, as a c t i n g for c o m m e r c i a l purposes . T h e G o v e r n m e n t were 
p e r s u a d e d tha t the legal qual i f ica t ion of the acts c o m m i t t e d by the 
appl icant as an offence of t r a d i n g in ch i ld ren as provided for by Polish 
law at the re levan t t i m e was justified. T h e y s t ressed in this respect tha t 
t he app l ican t had obviously not l imi ted his act ivi t ies to wha t would 
normal ly be u n d e r s t o o d as legal ass i s tance in adop t ion p roceed ings , and 
t h a t he had ac ted for profit . 

102. T h e G o v e r n m e n t conc luded t h a t the ac t s c o m m i t t e d by the 
applicant could reasonably be qual if ied as c o n s t i t u t i n g the offence of 
t r a d i n g in ch i ld ren pena l i sed at t he m a t e r i a l t i m e u n d e r Art ic le IX of the 
t r ans i t iona l provisions of the 1969 C r i m i n a l C o d e . T h u s , his d e t e n t i o n in 
S e p t e m b e r 1994 was a "lawful d e t e n t i o n o rde red for the purpose of 
b r ing ing him before t h e c o m p e t e n t legal a u t h o r i t y on reasonab le 
suspicion of having c o m m i t t e d an offence" wi th in the m e a n i n g of 
Art ic le 5 § 1 (c) of t he Conven t i on . 

103. T h e appl ican t s u b m i t t e d t h a t , accord ing to a decis ion given by the 
Cracow Regional C o u r t on 11 J a n u a r y 1995, the ac ts wi th which he had 
been c h a r g e d could no t r ea sonab ly be qual if ied as t r a d i n g in ch i ld ren 
wi thin the m e a n i n g of Art ic le I X of the t r ans i t i ona l provisions of the 
1969 C r i m i n a l C o d e . Th i s decision, a r g u e d the app l i can t , a m o u n t e d to a 
s t a t e m e n t t h a t his d e t e n t i o n lacked a legal basis . 

104. T h e appl icant fu r the r re fe r red to t he case- law of the Polish cour ts 
conce rn ing c r imina l cases in which c h a r g e s of t r a d i n g in ch i ld ren h a d been 
e x a m i n e d . First ly, he rel ied on a decision given by the S u p r e m e C o u r t on 
29 N o v e m b e r 1995, in which t h a t cour t h a d s t a t ed tha t a n in t en t to coerce a 
vict im of the offence of t r a d i n g in ch i ld ren into p rac t i s ing p ros t i t u t ion was 
not a cons t i t uen t e l e m e n t of this offence. However , in this decis ion the 
S u p r e m e C o u r t d id not def ine t h e no t ion of " t r a d i n g in ch i ld ren" , as it 
failed to indica te wha t ac t s could be r e g a r d e d as " t r a d i n g " . Consequen t ly , 
in the absence of a c lear def ini t ion of this not ion , t he cha rges of " t r a d i n g in 
ch i ld ren" , laid aga ins t h im, could not be uphe ld . 
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105. T h e app l ican t also had r ega rd to t h a t pa r t of the decision of t he 
W a r s a w Regiona l C o u r t of 13 J u n e 1995 in which the cour t had held t h a t 
t he not ion of " t r a d i n g in ch i ld ren" i n h e r e n t l y involved t r a d i n g in h u m a n 
beings wi th an in t en t to coerce t h e m in to p rac t i s ing p ros t i t u t ion . F u r t h e r , 
in its j u d g m e n t of 4 F e b r u a r y 2000, the W a r s a w C o u r t of Appea l cons ide red 
t h a t the acts wi th which the accused had been cha rged , s imi la r to those 
u n d e r cons ide ra t ion in t he app l i can t ' s case , had not a m o u n t e d to a 
c r imina l offence pun i shab le u n d e r Art ic le IX of the t r ans i t iona l 
provisions at the t i m e of t he i r commiss ion . Th i s j u d g m e n t had become 
final as the p r o s e c u t i n g a u t h o r i t i e s had not lodged a cassa t ion appea l 
aga ins t it. T h e app l ican t e m p h a s i s e d t h a t t he G o v e r n m e n t had failed to 
take any posi t ion in respec t of this j u d g m e n t , which, in view of t he fact 
t h a t it con t a ined a de ta i l ed i n t e r p r e t a t i o n of Art ic le IX, was of d i rec t 
re levance to t he app l i can t ' s case . 

106. T h e appl ican t fu r the r no ted tha t family law, as appl icable at t he 
re levant t i m e , did not set forth any l imi ta t ions on adop t ion as r e g a r d s 
t he na t iona l i ty and the place of res idence of the prospect ive adopt ive 
p a r e n t s . It was the chi ld 's best in te res t which was a gu id ing pr inciple 
for jud ic ia l decis ions t a k e n in adop t ion cases . It was only s u b s e q u e n t to 
the a m e n d m e n t s of the Fami ly C o d e , a d o p t e d in 1995, t h a t t he place of 
res idence of t he prospec t ive adopt ive p a r e n t s b e c a m e re l evan t . T h u s , a t 
the t i m e of his d e t e n t i o n , no legal d i s t inc t ion could be d r a w n b e t w e e n 
domes t i c and foreign adop t ions . 

107. T h e appl ican t finally a r g u e d t h a t t he se l eg i t ima t e cons ide ra t ions 
had b e e n en t i re ly d i s r e g a r d e d by the p rosecu t ing au tho r i t i e s . H e 
s u b m i t t e d t h a t t he p rosecu t ion was mo t iva t ed solely by ex t ra - l ega l 
cons ide ra t ions of a poli t ical c h a r a c t e r as r e g a r d s foreign adop t ion cases . 

B. T h e Court ' s a s s e s s m e n t 

108. T h e C o u r t recal ls t h a t Art ic le 5 § 1 of the Conven t i on con ta ins an 
exhaus t ive list of pe rmiss ib le g r o u n d s for dep r iva t ion of l iber ty which 
mus t be i n t e r p r e t e d s t r ic t ly (see, for in s t ance , the Ciu l la v. I ta ly 
j u d g m e n t of 22 F e b r u a r y 1989, Ser ies A no. 148, p . 18, § 41) . A pe r son 
m a y be d e t a i n e d u n d e r Art ic le 5 § 1 (c) only in t he contex t of c r imina l 
p roceed ings , for t he p u r p o s e of b r ing ing h im before t he c o m p e t e n t 
legal a u t h o r i t y on suspicion of his hav ing c o m m i t t e d a n offence (see 

Jecius v. Lithuania, no . 34578/97, § 50, F.CHR 2000-IX) . A " r ea sonab le 
suspic ion" , r e fe r red to in Ar t ic le 5 § 1 (c) of t h e C o n v e n t i o n , t h a t a 
c r imina l offence has been c o m m i t t e d p re supposes the ex i s tence of facts 
or i n fo rma t ion which would satisfy a n objective obse rve r t h a t t he p e r s o n 
conce rned m a y have c o m m i t t e d an offence. As a ru le , p rob l ems in this 
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a r e a ar ise at t he level of t he facts. T h e ques t ion t h e n is w h e t h e r the a r r e s t 
a n d d e t e n t i o n w e r e based on sufficient objective e l e m e n t s to just ify a 
" r ea sonab le susp ic ion" t h a t the facts a t issue h a d ac tua l ly occur red (see 
t he Fox, C a m p b e l l and H a r t l e y v. t he U n i t e d K i n g d o m j u d g m e n t of 
30 Augus t 1990, Ser ies A no. 182, pp. 16-18, §§ 32-34, a n d the M u r r a y 
v. the U n i t e d K i n g d o m j u d g m e n t of 28 O c t o b e r 1994, Ser ies A no. 300-A, 
pp. 24-29, §§ 50-63). 

109. However , in addi t ion to its factual s ide, t h e ex is tence of a 
" r ea sonab le susp ic ion" wi th in t h e m e a n i n g of Ar t ic le 5 § 1 (c) r equ i r e s 
tha t the facts rel ied on can be reasonab ly cons idered as falling u n d e r one 
of t he sect ions desc r ib ing c r imina l behav iour in t he C r i m i n a l C o d e . T h u s , 
t h e r e could clearly not be a " r easonab le suspic ion" if the acts or facts held 
aga ins t a d e t a i n e d pe r son did not cons t i t u t e a c r ime a t t he t i m e w h e n they 
occur red . T h e issue involved in the p r e s e n t case is w h e t h e r the app l ican t ' s 
d e t e n t i o n was "lawful" wi th in the m e a n i n g of Art ic le 5 § 1. The 
Conven t i on refers h e r e essent ia l ly to na t iona l law, but it also r equ i re s 
t h a t any m e a s u r e depr iv ing the individual of his l iberty be compat ib le 
wi th t he pu rpose of Ar t ic le 5, n a m e l y to p ro t ec t t h e individual aga ins t 
a rb i t r a r i ne s s (see t he Bozano v. F r a n c e j u d g m e n t of 18 D e c e m b e r 1986, 
Ser ies A no. I l l , p . 23, § 54, and the Lukanov v. Bulgar ia j u d g m e n t of 
20 M a r c h 1991, Reports 1997-11, pp. 543-44, § 41). 

110. W h e r e t he Conven t i on refers di rect ly back to domes t i c law, as in 
Art ic le 5, compl i ance wi th such law is an in t eg ra l p a r t of t he obl iga t ions of 
the C o n t r a c t i n g S t a t e s and the C o u r t is accordingly c o m p e t e n t to satisfy 
i tself of such compl i ance w h e r e r e l evan t ; t he scope of its t a sk in this 
connec t ion , however , is subject to l imits i n h e r e n t in t he logic of the 
E u r o p e a n sys tem of p ro tec t ion , since it is in t h e first p lace for the 
na t iona l a u t h o r i t i e s , notably t he cour t s , to i n t e r p r e t a n d apply domes t i c 
law (see , inter alia, t he Lukanov j u d g m e n t c i ted above, ibid., a n d the 
K e m m a c h e v. F r a n c e (no. 3) j u d g m e n t of 24 N o v e m b e r 1994, Ser ies A 
no. 296-C, p. 88, § 42) . 

111. T h e C o u r t observes t h a t in the p re sen t case t he app l i can t ' s 
d e t e n t i o n on r e m a n d was based on a suspicion tha t he had been involved 
in ac ts qual i f ied as t h e offence of t r a d i n g in ch i ld ren , pun i shab le u n d e r 
Art icle IX of the t r ans i t iona l provisions of t he 1969 C o d e , a n d also on the 
g r o u n d t h a t he had b e e n inc i t ing c e r t a i n pe r sons t o give false evidence in 
the jud ic ia l p roceed ings . T h e C o u r t no tes tha t unt i l the m a t e r i a l t i m e this 
provision had never been appl ied by the Polish cour t s , e i the r in the contex t 
of a p re - t r i a l d e t e n t i o n or in any p roceed ings on the m e r i t s of a c r imina l 
c h a r g e . T h u s , th is provision was t h e n subject to ser ious difficulties of 
i n t e r p r e t a t i o n as r e g a r d s t h e cons t i t uen t e l e m e n t s of this offence. In 
pa r t i cu l a r , a crucial issue for t he case was t h e des igna t ion of acts which 
could be d e e m e d to c o n s t i t u t e t h e offence of t r a d i n g in ch i ld ren . T h e 
C o u r t refers he r e in p a r t i c u l a r to t he decis ion of 4 O c t o b e r 1994, in 
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which the Cracow Regional C o u r t s t a t e d tha t the case h a d no p r e c e d e n t 
a n d ra i sed se r ious difficulties, both as to the facts and the law. 

1 12. T h e C o u r t observes tha t t he re levan t decis ions , re fe r red to by t he 
pa r t i e s , we re given by the Polish cour t s in t he period s u b s e q u e n t to t h e 
app l i can t ' s re lease on 11 J a n u a r y 1995 (see p a r a g r a p h s 79-81 above) . T h e 
most r ecen t re levan t j u d g m e n t r e fe r red to by t he pa r t i e s was t h a t given by 
the W a r s a w C o u r t of Appea l on 4 F e b r u a r y 2000. T h e C o u r t acknowledges 
tha t t h a t case bea r s a c e r t a i n r e s e m b l a n c e to the app l i can t ' s case , in t h a t 
t he accused were also c h a r g e d wi th t r a d i n g in ch i ldren . In t h a t case , t h e 
C o u r t of Appea l he ld t h a t t he act ivi t ies in which the accused h a d b e e n 
involved could only be cons t rued as o rgan i s ing foreign adop t ions , in 
ce r t a in cases for c o m m e r c i a l mot ives , which ac ts , as in t he app l i can t ' s 
case , we re not pun i shab le at t he t ime of the i r commiss ion . 

1 13. However , t he C o u r t c a n n o t specu la t e as to w h e t h e r a n d , if so, in 
w h a t way th is j u d g m e n t is likely to affect t he fu tu re ru l ing in t h e c r imina l 
p roceed ings aga ins t the app l i can t , which r e m a i n pend ing . 

114. Moreover , to assess w h e t h e r the app l i can t ' s d e t e n t i o n was in 
conformi ty wi th the r e q u i r e m e n t s of Art ic le 5 § 1 (c) of t he Conven t i on 
as r e g a r d s its lawfulness, t he C o u r t m u s t have r e g a r d to t he legal 
s i t ua t ion as it s tood a t t he m a t e r i a l t i m e . In t h e absence of any p e r t i n e n t 
case-law, or u n a n i m o u s opinion of legal scholars , which would clarify t h e 
issue of the appl icabi l i ty of Art ic le IX of t he t r ans i t i ona l provisions to 
s i tua t ions s imilar to t h a t of the app l ican t , t he C o u r t observes t h a t t he 
na t iona l cou r t s e x a m i n e d a n u m b e r of e l e m e n t s which they d e e m e d 
r e l evan t for t h e a s s e s s m e n t of th is i ssue . Accordingly, t hey took in to 
cons ide ra t ion the scope of the power of a t t o r n e y given to the appl ican t by 
the pa r t i e s to the adopt ion p roceed ings a n d ana lysed w h e t h e r this scope 
a n d the ac tua l m e a s u r e s u n d e r t a k e n by the appl icant had been 
c o m p a t i b l e with normal ly accep ted p rac t i ce . T h e y fu r the r assessed 
w h e t h e r t he r e m u n e r a t i o n received by t h e appl ican t had been 
a p p r o p r i a t e . T h e C o u r t also no tes tha t t he d o m e s t i c a u t h o r i t i e s r e fe r red 
extensively to t he evidence g a t h e r e d in the course of t he inves t iga t ions 
a n d cons ide red tha t in the light of this evidence the factual aspec ts of t he 
suspicion aga ins t t he app l ican t were reasonab ly justified. 

115. T h e C o u r t finally no tes t h a t , h a d t he app l i can t ' s d e t e n t i o n been 
based solely on the suspicion conce rn ing his a l leged involvement in t he 
offence of t r a d i n g in ch i ld ren , the legali ty of such d e t e n t i o n , cons ide r ing 
t h e ex i s t ing con t rad ic t ions in t he i n t e r p r e t a t i o n of t he d o m e s t i c law, 
would have b e e n doubt fu l . However , it was also g r o u n d e d upon the 
suspicion t h a t he had c o m m i t t e d an offence of inc i t ing pe r sons , who had 
p a r t i c i p a t e d in t he adop t ion p roceed ings , to give false evidence wi th in t en t 
to mis lead the cour t s . 

116. O n the whole , the C o u r t cons iders t h a t t h e r e is n o t h i n g to show 
t h a t the i n t e r p r e t a t i o n of the legal provisions rel ied on by the domes t i c 
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au tho r i t i e s in the app l i can t ' s case was a r b i t r a r y or u n r e a s o n a b l e , so as to 
r e n d e r his d e t e n t i o n unlawful. 

117. C o n s e q u e n t l y , t h e r e has been no violat ion of Ar t ic le 5 § 1 of the 
Conven t ion . 

III. ALLEGED V I O L A T I O N O F A R T I C L E 5 § 4 O F T H E C O N V E N T I O N 

118. T h e app l ican t compla ined tha t the p roceed ings conce rn ing 
review of his d e t e n t i o n on r e m a n d were not fully adversa r i a l and 
the re fore were not in compl iance wi th Art ic le 5 § 4 of the Conven t ion , 
which r eads : 

''Everyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings In* which the lawfulness of his detention shall be decided speedily by a court 
and his release ordered if the detention is not lawful." 

A. A r g u m e n t s b e f o r e t h e C o u r t 

119. T h e G o v e r n m e n t First r e fe r red to the app l i can t ' s submiss ion tha t 
t he p roceed ings c o n d u c t e d in O c t o b e r 1994 before t he C r a c o w Regional 
C o u r t in which his appea l aga ins t the d e t e n t i o n o rde r of 20 S e p t e m b e r 
1994 had been conduc t ed were not in compl iance wi th t h e r e q u i r e m e n t s 
of Art ic le 5 § 4 of the Conven t i on since he did not pa r t i c ipa t e in these 
p roceed ings a n d his lawyers were not p r e s e n t before the cour t . T h e 
G o v e r n m e n t s t r e s sed t h a t in fact t he a p p l i c a n t ' s lawyers , M r M.G. a n d 
M r W.P. , had p a r t i c i p a t e d in the cour t ' s session a n d s u b m i t t e d to the 
cour t add i t iona l ora l a r g u m e n t s in suppor t of those advanced in wr i t ing 
in the appea l aga ins t the d e t e n t i o n o rde r . 

120. D u r i n g the app l i can t ' s d e t e n t i o n , which las ted from 20 S e p t e m b e r 
1994 unt i l 11 J a n u a r y 1995, the lawfulness of his d e t e n t i o n was e x a m i n e d 
twice by the Regional C o u r t , on 4 O c t o b e r and 19 D e c e m b e r 1994, and 
once by the C o u r t of Appea l , on 11 J a n u a r y 1995. T h e G o v e r n m e n t 
acknowledge t h a t the p roceed ings in D e c e m b e r 1994 a n d J a n u a r y 1995 
had not b e e n conduc t ed in a fully adver sa r i a l m a n n e r , as n e i t h e r the 
appl ican t nor his defence counsel had been allowed to pa r t i c ipa t e in the 
cour t sess ions . However , the p roceed ings t h a t took place upon the 
app l i can t ' s appea l aga ins t the d e t e n t i o n o r d e r were unobjec t ionab le as 
his lawyers had been al lowed to a d d r e s s t he cour t . 

121. T h e G o v e r n m e n t conc luded t h a t the p roceed ings conce rn ing 
review of the lawfulness of t he app l i can t ' s p re - t r i a l d e t e n t i o n were in 
compl iance wi th the r e q u i r e m e n t s of Art ic le 5 § 4 of the Conven t ion . 

122. T h e appl ican t s u b m i t t e d t h a t the p rosecu to r pa r t i c i pa t ed ex officio 
in the p roceed ings in t he Cracow Regional Cour t on 4 O c t o b e r 1994 in 
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which his appea l aga ins t t he d e t e n t i o n o r d e r was cons idered . U n d e r t he 
laws appl icable at t h a t t i m e , t he app l ican t was not en t i t l ed to a t t e n d 
e i t h e r t he cour t session held in t he se p roceed ings , or any session held 
in s u b s e q u e n t d e t e n t i o n p roceed ings . It was also re levant to no te t h a t the 
init ial d e t e n t i o n o r d e r h a d not only not been m a d e by a cour t , as r e q u i r e d 
by the C o n v e n t i o n , but also had been m a d e by the p rosecu t ing au tho r i t i e s . 
Also, the appl ican t had not been ques t i oned by the p rosecu to r e i t h e r a t 
t he t i m e of his a r r e s t o r a t any l a t e r t i m e p r e c e d i n g the cour t session of 
4 O c t o b e r 1994. T h e r e f o r e , it could not be exc luded tha t t he cour t , not 
having at its disposal any repl ies given by the suspect to ques t i on ing , had 
to accept as t r u e t he p rosecu to r ' s submiss ions , u n k n o w n to the suspec t , in 
suppor t of t he app l i can t ' s d e t e n t i o n . T h e app l ican t was t h u s depr ived of 
the possibil i ty of de fend ing himsel f in an effective m a n n e r . 

T h e app l i can t acknowledged t h a t t he Reg iona l C o u r t had , by way of 
excep t ion , al lowed his lawyers , M r W.P . and M r M.G. , to a t t e n d the 
session on 4 O c t o b e r 1994. Even so, they had only had a possibil i ty to 
a d d r e s s the cour t , s t r e s s ing tha t they had not had access to t he case file. 
Af te rwards , the court had o r d e r e d t h e m to leave the c o u r t r o o m . 
T h e r e a f t e r the p rosecu to r had s u b m i t t e d his a r g u m e n t s to t he cour t in 
the absence of bo th the app l ican t and his legal r e p r e s e n t a t i v e s . 

T h e only e l e m e n t s known to t he app l i can t ' s legal r e p r e s e n t a t i v e s a t 
t ha t t ime had been the d e t e n t i o n o rde r a n d the app l i can t ' s appea l 
aga ins t it. N e i t h e r they nor the app l i can t h a d at this t ime had any access 
to t he case file. C o n s e q u e n t l y , not hav ing any knowledge of t he evidence 
con t a ined in t he case file, t he i r a r g u m e n t s had to be l imi ted to 
suppos i t ions and guesses . 

123. As r e g a r d s the p roceed ings in D e c e m b e r 1994 conce rn ing the 
p rosecu to r ' s r eques t for p ro longa t ion of t h e app l i can t ' s d e t e n t i o n , this 
r eques t h a d not been c o m m u n i c a t e d e i t h e r to the appl ican t or to his 
lawyers . T h u s , they were not a w a r e of the a r g u m e n t s on which the 
p rosecu t ion re l ied to jus t i fy t h e p ro longa t ion of t he app l i can t ' s d e t e n t i o n . 

124. T h e app l ican t e m p h a s i s e d tha t as a resu l t of the deficiencies of 
the p roceed ings in which the lawfulness of his d e t e n t i o n on r e m a n d 
h a d b e e n e x a m i n e d , the Cracow Regional C o u r t twice gave , on 4 O c t o b e r 
and on 19 D e c e m b e r 1994, decis ions which w e r e l a te r , in t he light of 
the decision of 11 J a n u a r y 1995 of the C r a c o w C o u r t of Appea l , proved 
wrong . 

T h e appl ican t conc luded t h a t t he pr inciple of equa l i ty of a r m s in 
p roceed ings conce rn ing d e t e n t i o n on r e m a n d could be said to be 
r e spec ted only in p roceed ings which w e r e t ru ly adversa r i a l . In such 
p roceed ings a d e t a i n e d pe r son would be ques t i oned , his or her lawyers 
would have a n o p p o r t u n i t y to add res s the cour t , and the p r o s e c u t i n g 
a u t h o r i t i e s a n d the d e t a i n e e would have t he s a m e access to t he m a t e r i a l s 
con t a ined in t he case file. 
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B. T h e Court ' s a s s e s s m e n t 

125. T h e C o u r t recal ls t h a t by v i r tue of Art ic le 5 § 4 a n a r r e s t e d o r 
d e t a i n e d person is en t i t l ed to b r i n g p roceed ings for t he review by a cour t 
of the p rocedu ra l and subs t an t ive condi t ions which a r e essen t ia l for the 
" lawfulness" , in the sense of Art ic le 5 § 1, of his or her depr iva t ion of 
l iber ty (see t he B r o g a n and O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t of 
29 N o v e m b e r 1988, Ser ies A no. 145-B, pp. 34-35, § 65) . A l t h o u g h it is not 
always necessa ry t h a t the p r o c e d u r e u n d e r Art ic le 5 § 4 be a t t e n d e d by the 
s a m e g u a r a n t e e s as those r e q u i r e d u n d e r Art ic le 6 § 1 of t he Conven t ion 
for c r imina l or civil l i t igat ion, it m u s t have a jud ic ia l c h a r a c t e r a n d give to 
t h e individual conce rned g u a r a n t e e s a p p r o p r i a t e to t he kind of 
depr iva t ion of l iber ty in ques t ion . In o r d e r to d e t e r m i n e w h e t h e r 
p roceed ings provide the " f u n d a m e n t a l g u a r a n t e e s of p r o c e d u r e appl ied 
in m a t t e r s of depr iva t ion of l iber ty" r e g a r d m u s t be had to t he pa r t i cu l a r 
n a t u r e of t he c i r c u m s t a n c e s in which such p roceed ings t ake p lace (see, 
a m o n g o t h e r au tho r i t i e s , the Megyer i v. G e r m a n y j u d g m e n t of 12 May 
1992, Ser ies A no. 237-A, pp . 11-12, § 22). 

126. In t h e case of a pe r son whose d e t e n t i o n falls wi th in the a m b i t of 
Art ic le 5 § 1 (c), a h e a r i n g is r e q u i r e d (see t he K a m p a n i s v. Greece 
j u d g m e n t of 13 J u l y 1995, Series A no. 318-B, p. 45 , § 47) . In pa r t i cu l a r , in 
p roceed ings in which an appea l aga ins t a d e t e n t i o n o r d e r is be ing 
e x a m i n e d , equa l i ty of a r m s be tween the pa r t i e s , t he p rosecu to r a n d the 
d e t a i n e d pe r son m u s t be e n s u r e d (see Nikolova v. Bulgaria [GC] , 
no. 31195/96, § 58, E C H R 1999-11). 

127. T h e o p p o r t u n i t y of cha l l eng ing effectively the s t a t e m e n t s or 
views which the p rosecu t ion bases on specific d o c u m e n t s in the file may 
in ce r t a in ins tances p re suppose t h a t the defence be given access to these 
d o c u m e n t s (see t he L a m y v. Be lg ium j u d g m e n t of 30 M a r c h 1989, Ser ies A 
no. 151, pp . 16-17, § 2 9 ) . ' 

128. T h e C o u r t observes t h a t in t he case u n d e r cons ide ra t ion the 
app l ican t was r e m a n d e d in cus tody u n d e r t he w a r r a n t of a r r e s t issued by 
the Cracow Reg iona l P rosecu to r on 19 S e p t e m b e r 1994. L a t e r on, he 
lodged an appea l wi th t he C r a c o w Regiona l C o u r t aga ins t th is decision. 
T h a t cour t , having e x a m i n e d his appea l , d ismissed it at t he cour t session 
held on 4 O c t o b e r 1994. F u r t h e r , on 19 D e c e m b e r 1994, t he Cracow 
Regiona l C o u r t cons idered t he p rosecu to r ' s r e q u e s t for the p ro longa t ion 
of the app l i can t ' s d e t e n t i o n for a fu r the r t h r e e m o n t h s . T h e Regiona l 
C o u r t ' s scope of jur isdict ion included a s s e s s m e n t of the lawfulness of 
con t inued pre- t r ia l d e t e n t i o n in t he light of p rogress in the case , and also 
w h e t h e r t he c o n t i n u e d d e t e n t i o n was still jus t i f ied . Subsequen t ly , on 
11 J a n u a r y 1995, t he C r a c o w C o u r t of A p p e a l e x a m i n e d the app l i can t ' s 
appea l aga ins t t he decis ion of 19 D e c e m b e r 1994 to p ro long his d e t e n t i o n 
and u l t ima te ly d ismissed the p rosecu to r ' s r e q u e s t . 
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129. T h e C o u r t first observes t ha t , according to the law on c r imina l 
p rocedure as it s tood at the re levant t ime , d e t e n t i o n on r e m a n d was 
o rde red by decision of a public p rosecu tor . Agains t a d e t e n t i o n order , an 
appeal lay to a cour t . T h e law did not en t i t l e e i the r the appl icant himself or 
his lawyer to a t t e n d the cour t session held in proceedings ins t i tu ted 
following such an appea l . T h e C o u r t notes , however, t h a t in t he ins tan t 
case, in such proceedings in the Cracow Regional C o u r t on 4 O c t o b e r 1994, 
t h a t cour t , appa ren t l y by way of except ion, al lowed the appl ican t ' s lawyers 
to be p resen t before it, a l t hough the G o v e r n m e n t did not indicate the legal 
basis for this decision. T h e appl ican t ' s r ep resen ta t ives were allowed to 
address the court and a f te rwards they were o rde red to leave the 
c o u r t r o o m . T h u s , it was open to the p rosecu to r , who r e m a i n e d , to m a k e in 
the i r absence any fu r the r submiss ions in suppor t of the de t en t i on order , 
while ne i the r the appl icant nor his lawyers had any oppor tun i ty to become 
acqua in t ed wi th t h e m , to fo rmula te any object ions or to c o m m e n t t he r eon . 

130. T h e C o u r t fu r the r no tes t h a t t h e appl ican t was informed of t he 
reasons for suspicion aga ins t h im in the wr i t t en g rounds of t he de t en t i on 
order , issued on 29 S e p t e m b e r 1994. O n the basis of the in format ion 
con ta ined the re in the appl icant advanced , himself and t h r o u g h his defence 
counsel , a r g u m e n t s aga ins t his d e t e n t i o n on r e m a n d . However , at this 
s tage , the appl icant a n d his counsel did not have any access to t he case file. 

131. In t he se c i r c u m s t a n c e s , the Cour t is of the view t h a t the 
p roceed ings in which the app l ican t ' s appea l aga ins t t he d e t e n t i o n o r d e r 
was e x a m i n e d c a n n o t be said to have b e e n c o m p a t i b l e wi th the 
r e q u i r e m e n t s of Art ic le 5 § 4 of the Conven t i on . Whi l e the p roceed ings 
a p p e a r to have been conduc t ed "speedi ly" wi th in the m e a n i n g of th is 
provision, they did not provide t he " f u n d a m e n t a l g u a r a n t e e s of 
p r o c e d u r e appl ied in m a t t e r s of depr iva t ion of l iber ty" . 

132. In t he absence of such g u a r a n t e e s in those p roceed ings , it is 
the re fore necessary to cons ider w h e t h e r the s u b s e q u e n t p roceed ings in 
which the app l ican t had an o p p o r t u n i t y of having the lawfulness of his 
d e t e n t i o n on r e m a n d reviewed by a cour t we re c o m p a t i b l e wi th t he 
r e q u i r e m e n t s set for th in Art ic le 5 § 4 of t he Conven t i on . 

133. Art ic le 5 § 4, in g u a r a n t e e i n g to pe r sons t h a t have been a r r e s t e d 
or d e t a i n e d a r ight to i n s t i t u t e p roceed ings to cha l lenge the lawfulness 
of the i r d e t e n t i o n , also p roc la ims the i r r igh t , following the ins t i tu t ion 
of such p roceed ings , to a speedy judic ia l decis ion conce rn ing the 
lawfulness of d e t e n t i o n and o r d e r i n g its t e r m i n a t i o n if it proves unlawful 
(see, for i n s t ance , the V a n d e r Lee r v. t he N e t h e r l a n d s j u d g m e n t of 
21 F e b r u a r y 1990, Ser ies A no. 1 70-A, p. 14, § 35, and Musial v. Poland 
[ G C ] , no. 24557/94, § 43 , E C H R 1999-11). 

134. T h e C o u r t observes in this respec t t h a t s u b s e q u e n t p roceed ings 
conce rn ing review of t he app l i can t ' s con t i nued pre - t r i a l d e t e n t i o n were 
i n s t i t u t ed by t h e r e q u e s t of 12 D e c e m b e r 1994 of t he Cracow Regional 
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P r o s e c u t o r for p ro longa t ion of t he app l i can t ' s d e t e n t i o n unt i l 28 F e b r u a r y 
1995. T h e y took place on 19 D e c e m b e r 1994 before t he C r a c o w Regiona l 
C o u r t , a n d l a t e r on, following the app l i can t ' s a p p e a l aga ins t t h a t cour t ' s 
decis ion given on t h a t d a t e , on 11 J a n u a r y 1995 before the C r a c o w C o u r t 
of Appea l . 

135. T h e r e f o r e , even a s s u m i n g t h a t these p roceed ings satisfied t he 
p r o c e d u r a l r e q u i r e m e n t s of Art ic le 5 § 4 of t he Conven t ion , given the 
lapse of t i m e be tween 20 S e p t e m b e r 1994, t he d a t e on which the 
app l ican t was depr ived of l iberty, and 19 D e c e m b e r 1994, t he d a t e on 
which the C r a c o w Regiona l C o u r t reviewed the lawfulness of his 
con t i nued d e t e n t i o n , they canno t be said to have led to a decis ion be ing 
t a k e n "speedi ly" , as r e q u i r e d by Art ic le 5 § 4. 

136. H a v i n g r e g a r d to t he foregoing, t he C o u r t finds t h a t t h e r e has 
b e e n a violat ion of Art ic le 5 § 4 of the Conven t i on . 

IV. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

137. T h e app l ican t fu r the r compla ined of t he l eng th of the c r imina l 
p roceed ings aga ins t h im. H e re l ied on Art ic le 6 § 1 of t h e Conven t ion , 
which provides : 

"In the determination of... any criminal charge against him, everyone is entitled to a 
... hearing within a reasonable time by [a] ... tribunal ..." 

A. A r g u m e n t s b e f o r e t h e C o u r t 

138. In the G o v e r n m e n t ' s submiss ion , t he p roceed ings , which s t a r t ed 
on 19 S e p t e m b e r 1994, have so far las ted five years and ten m o n t h s . T h e 
l eng th of t he p roceed ings , a l t h o u g h excessive in itself, did not exceed a 
r ea sonab l e t i m e wi th in t he m e a n i n g of Art ic le 6 § 1 of the Conven t i on . 

139. T h e G o v e r n m e n t s u b m i t t e d t h a t the invest igat ive m e a s u r e s 
t a k e n by the Cracow Regional P rosecu to r in the inves t iga t ion aga ins t the 
appl ican t were in fact not c o m p l e t e d unt i l the end of 1995. Also in 1995 the 
I t a l i an and F r e n c h a u t h o r i t i e s s u b m i t t e d to t he p rosecu t ion a comple te 
set of evidence t a k e n following l e t t e r s rogatory . However , since 1995 the 
C r a c o w Regional P rosecu to r had b e e n wa i t i ng for the evidence r e q u e s t e d 
by l e t t e r s roga to ry sent to t he U n i t e d S t a t e s au tho r i t i e s . 

140. D u r i n g the last five yea r s t h e Pol ish p rosecu t ion au tho r i t i e s had 
r e q u e s t e d t he Min is t ry of Fore ign Affairs e leven t imes to t ake a p p r o p r i a t e 
s teps to ob ta in compl iance wi th the l e t t e r s roga tory . T h e U n i t e d S ta te s 
a u t h o r i t i e s had s u b s e q u e n t l y s u b m i t t e d the evidence t a k e n from 
the n o m i n a t e d wi tnesses . T h u s , on 17 O c t o b e r 1995 the Cracow 
Regional P rosecu to r ob ta ined evidence from the jud ic ia l au tho r i t i e s 
of Pennsy lvan ia . O n 8 J a n u a r y 1996 the evidence t a k e n in t he S ta te of 
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N e w J e r s e y was s u b m i t t e d to t h e p rosecu t ion . O n 15 April 1997 the 
p rosecu t ion o b t a i n e d the t e s t i m o n y of one fu r the r wi tness a n d on 
8 O c t o b e r 1998 it ob t a ined ce r t a in fu r the r p ieces of evidence . 

141. T h e G o v e r n m e n t fu r the r e m p h a s i s e d t h a t t h e Polish a u t h o r i t i e s , 
notably t he C r a c o w Regiona l P rosecu to r , took all m e a s u r e s avai lable to 
t h e m in o r d e r to acce le ra t e t he execu t ion of t he l e t t e r s roga tory . 
Accordingly, they could not be held respons ib le for delays in t he 
inves t iga t ions caused exclusively by p ro longed execu t ion of l e t t e r s 
roga to ry by foreign au tho r i t i e s . It had to be s t ressed t h a t p u r s u a n t to 
Art ic le 261 of the Code of C r i m i n a l P r o c e d u r e appl icab le a t the m a t e r i a l 
t i m e , t he pu rpose of inves t iga t ions in a c r imina l case was def ined as 
"comprehens ive clar if icat ion of the c i r c u m s t a n c e s of t he case" . H e n c e , 
the C r a c o w Regional P rosecu to r was u n d e r a s t a t u t o r y obl igat ion to 
collect all avai lable evidence and could not t e r m i n a t e t he inves t iga t ions 
wi thou t hav ing done so. 

142. In the G o v e r n m e n t ' s opinion, the Cracow Regiona l P rosecu to r 
conduc t ed this very complex case wi th d u e di l igence. No delays in t a k i n g 
evidence or p u r s u i n g inves t igat ive acts could be a t t r i b u t e d to t he Polish 
au tho r i t i e s . 

143. T h e appl icant s u b m i t t e d t h a t t he p roceed ings had s t a r t e d a long 
t ime before the d a t e r e fe r red to by t he G o v e r n m e n t , as was shown by the 
fact t h a t by 19 S e p t e m b e r 1994 the p rosecu t ion a l r eady had at its disposal 
n u m e r o u s pieces of evidence i n t e n d e d to suppor t t he c h a r g e s aga ins t h im, 
which m u s t have been g a t h e r e d ear l ie r . H e fu r the r e m p h a s i s e d t h a t t he 
Polish a u t h o r i t i e s had r e q u e s t e d tha t evidence be t a k e n in t he U n i t e d 
S t a t e s , hav ing e r roneous ly informed t h a t coun t ry ' s a u t h o r i t i e s t ha t 
o rgan i s ing adop t ions aga ins t p a y m e n t was a n offence pun i shab le u n d e r 
t h e provisions of Polish law as appl icable at t h e m a t e r i a l t i m e . T h e 
app l ican t fu r the r ins is ted tha t n o t h i n g justified t he fact t h a t t he case had 
r e m a i n e d d o r m a n t for over six yea r s , even if this was caused by delays in 
ob t a in ing evidence u n d e r l e t t e r s roga tory . 

B. T h e C o u r t ' s a s s e s s m e n t 

144. T h e C o u r t first recal ls t h a t in c r imina l m a t t e r s , t he " r ea sonab le 
t i m e " re fe r red to in Art ic le 6 § 1 begins to r u n as soon as a pe r son is 
" cha rged" ; this m a y occur on a d a t e pr ior to the case coming before the 
t r ia l cour t (see, for e x a m p l e , t he D e w e e r v. Be lg ium j u d g m e n t of 
27 F e b r u a r y 1980, Ser ies A no. 35, p . 22, § 42) , such as the d a t e of a r r e s t , 
the d a t e w h e n the p e r s o n conce rned was officially notified t h a t he would 
be p rosecu ted , or t he d a t e w h e n p r e l i m i n a r y inves t iga t ions were opened 
(see the W e m h o f f v. G e r m a n y j u d g m e n t of 27 J u n e 1968, Ser ies A no. 7, 
pp . 26-27, § 19; the N e u m e i s t e r v. A u s t r i a j u d g m e n t of 27 J u n e 1968, 
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Ser ies A no. 8, p . 4 1 , § 18; and the Ringe i sen v. Aus t r i a j u d g m e n t of 16July 
1971, Ser ies A no. 13, p . 45, § 110). " C h a r g e " , for t he p u rp o s e s of Art ic le 6 
§ 1, m a y be def ined as " the official not if icat ion given to an individual by 
t he c o m p e t e n t a u t h o r i t y of an a l l ega t ion t h a t he has c o m m i t t e d a c r imina l 
offence", a def ini t ion t h a t also co r re sponds to the tes t w h e t h e r " the 
s i t ua t ion of t he [suspect] has been subs tan t ia l ly af fec ted" (see the 
D e w e e r j u d g m e n t c i ted above, p . 24, § 46) . 

145. In t h e p r e s e n t case , t he C o u r t observes t h a t on 19 S e p t e m b e r 
1994 the C r a c o w Regional P r o s e c u t o r b rough t cha rges aga ins t the 
app l i can t . No a r g u m e n t s were advanced to show t h a t any acts or 
decis ions had been given be fo rehand such as to affect the app l i can t ' s 
s i tua t ion negat ively . Accordingly, the per iod re levan t for t he a s s e s s m e n t 
of t he l eng th of t he p roceed ings began to r u n on t h a t d a t e . T h e 
p roceed ings a r e still pend ing . T h e per iod u n d e r e x a m i n a t i o n is t hus six 
yea r s . 

146. T h e C o u r t recal ls t h a t the r ea sonab l enes s of the l e n g t h of 
p roceed ings is to be assessed in t he l ight of the p a r t i c u l a r c i r c u m s t a n c e s 
of t he case , r e g a r d be ing h a d to t he c r i t e r i a laid down in t he C o u r t ' s case-
law, in pa r t i cu l a r t he complex i ty of t he case , t he app l i can t ' s conduc t and 
t h a t of the c o m p e t e n t a u t h o r i t i e s , which in this ins tance call for a n overal l 
a s s e s s m e n t (see, a m o n g m a n y o t h e r a u t h o r i t i e s , the Cesa r in i v. I taly 
j u d g m e n t of 12 O c t o b e r 1992, Series A no. 245-B, p. 26, § 17). 

147. T h e C o u r t cons iders t h a t the subject m a t t e r of the case before the 
d o m e s t i c cour t s was u n d o u b t e d l y complex , as shown, inter alia, by t he fact 
t h a t in J u l y 1995 the case file a l r eady compr i sed forty-six vo lumes . 
Es tab l i sh ing the facts of the case necess i t a t ed t ak ing evidence from m a n y 
wi tnesses in var ious coun t r i e s . Moreover , a s u b s t a n t i a l a m o u n t of 
evidence had to be g a t h e r e d from d o c u m e n t s a n d decis ions given in 
m a n y se ts of family-law p roceed ings . 

148. O n the o t h e r h a n d , the C o u r t can find n o t h i n g to sugges t t h a t the 
app l ican t was respons ib le for p ro long ing the p roceed ings . 

149. As r e g a r d s t he conduc t of the a u t h o r i t i e s , the C o u r t observes tha t 
t he p roceed ings were pro longed most ly as a resul t of the fact t h a t evidence 
had to be t a k e n upon l e t t e r s roga to ry s u b m i t t e d to I t a l i an , F r e n c h and 
U n i t e d S t a t e s jud ic ia l au tho r i t i e s . T h e process of g a t h e r i n g evidence 
from t h e two fo rmer coun t r i e s had been comple t ed by the end of 1995. 
However , t h e r e were significant delays in ob t a in ing evidence r e q u e s t e d 
by l e t t e r s roga to ry from the A m e r i c a n a u t h o r i t i e s . 

150. T h e C o u r t no tes in th is respec t t h a t the p rosecu t ion took 
m e a s u r e s to exped i t e t he p roceed ings , by r e p e a t e d l y r e q u e s t i n g the 
c o m p e t e n t Polish a u t h o r i t i e s to t a k e a p p r o p r i a t e s teps to u rge the 
U n i t e d S t a t e s a u t h o r i t i e s to acce l e r a t e t he process of g a t h e r i n g evidence. 
However , the i r efforts were to no avail . 
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151. T h e C o u r t accordingly cons iders t h a t the responsibi l i ty for the 
p r o t r a c t e d c h a r a c t e r of the p roceed ings c a n n o t be ascr ibed to t he Polish 
a u t h o r i t i e s . Accordingly, t h e r e has been no violat ion of Art ic le 6 § 1 of t he 
Conven t ion . 

V. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

152. Art ic le 41 of t he Conven t i on provides: 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

153. T h e appl ican t sought an award of 600,000 zlotys (PLN) for 
pecun ia ry d a m a g e which he suffered as a resu l t of his d e t e n t i o n a n d of 
d i s t u r b a n c e s it had caused in his professional act ivi ty as a lawyer . 

154. T h e app l ican t also r e q u e s t e d t h a t the C o u r t award him a s u m of 
P L N 100,000 as c o m p e n s a t i o n for non-pecun ia ry d a m a g e he and his family 
suffered as a resu l t of his d e t e n t i o n and the c r imina l p roceed ings 
i n s t i t u t ed aga ins t h im. 

155. T h e G o v e r n m e n t r e q u e s t e d the C o u r t to ru le t h a t a f inding of a 
violat ion cons t i t u t ed sufficient j u s t sa t isfact ion. In t he a l t e rna t ive , they 
asked the C o u r t to assess the a m o u n t of j u s t sat isfact ion on the basis of 
i ts case- law in s imi la r cases , t ak ing in to account all r e l evan t c i r c u m s t a n c e s 
of the app l i can t ' s case , and hav ing r ega rd to na t iona l economic 
c i r c u m s t a n c e s , in p a r t i c u l a r the p u r c h a s i n g power of the na t iona l 
cu r rency and the c u r r e n t m i n i m u m gross sa lary in Po land . 

156. As r e g a r d s t he claim for a l leged d a m a g e suffered as a resu l t of a 
violat ion of Art ic le 5 § 4 of t he C o n v e n t i o n , the C o u r t recal ls t h a t in 
ce r t a in cases which conce rned violat ions of Art ic le 5 §§ 3 and 4 it has 
m a d e modes t awards in respec t of non-pecun ia ry d a m a g e (see t he V a n 
Droogenbroeck v. Be lg ium j u d g m e n t of 25 Apri l 1983 (Article 50), Ser ies A 
no. 63 , p . 7, § 13, a n d the De J o n g , Baljet and V a n d e n Brink v. the 
N e t h e r l a n d s j u d g m e n t of 22 M a y 1984, Ser ies A no. 77, p . 29, § 65). 
However , in m o r e recen t cases, it has dec l ined to m a k e any such award 
(see the Pauwe l s v. Be lg ium j u d g m e n t of 26 May 1988, Ser ies A no. 135, 
p. 20, § 46; the B r o g a n a n d O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t of 
30 M a y 1989 (Article 50), Ser ies A no. 152-B, pp . 44-45, § 9; the H u b e r 
v. Swi tze r land j u d g m e n t of 23 O c t o b e r 1990, Series A no. 188, p . 19, § 46; 
the T o t h v. Aus t r i a j u d g m e n t of 12 D e c e m b e r 1991, Ser ies A no. 224, p . 24, 
§ 9 1 ; the K a m p a n i s j u d g m e n t c i ted above, p . 49, § 66; Hood v. the United 
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Kingdom [ G C ] , no. 27267/95, §§ 84-87, E C H R 1999-1; Nikolova v. Bulgaria 
ci ted above, § 76; and Niedbala v. Poland, no. 27915/95, § 89, 4 J u l y 2000, 
u n r e p o r t e d ) . In some of t he se j u d g m e n t s the C o u r t s t a t e d t h a t ju s t 
sat isfact ion can be awarded only in respect of d a m a g e r e su l t i ng from a 
depr iva t ion of l iber ty t h a t t he app l ican t would not have suffered if he or 
she had had the benefi t of t he p r o c e d u r a l g u a r a n t e e s of Art ic le 5 of the 
Conven t i on a n d concluded, accord ing to the c i r c u m s t a n c e s , t h a t the 
finding of a violat ion cons t i t u t ed sufficient j u s t sa t is fact ion in respect of 
any non-pecun ia ry d a m a g e suffered. 

157. In the p r e s e n t case , t h e C o u r t canno t specu la te as to w h e t h e r t he 
appl ican t would have been d e t a i n e d if the p r o c e d u r a l g u a r a n t e e s of 
Art ic le 5 § 4 of the Conven t i on had been observed in his case. 
C o n s e q u e n t l y , t he C o u r t cons iders tha t the non-pecun ia ry d a m a g e is 
a d e q u a t e l y c o m p e n s a t e d by the finding of a violat ion of this provis ion. 

158. As r ega rds t he app l i can t ' s claim for pecun ia ry d a m a g e , the C o u r t 
observes t h a t t h e r e is no causa l link be tween the facts in respec t of which 
it has found a b r e a c h of t he C o n v e n t i o n and the pecun ia ry d a m a g e for 
which the app l ican t seeks c o m p e n s a t i o n . T h e C o u r t accordingly 
d i smisses this c la im. 

B. C o s t s a n d e x p e n s e s 

159. T h e appl icant sought r e i m b u r s e m e n t of costs a n d expenses he 
had paid in t he d o m e s t i c p roceed ings in the sum of P L N 100,000. H e 
fu r the r r e q u e s t e d t h a t he be a w a r d e d costs which he had pa id in the 
p roceed ings before t he Conven t ion o rgans in the s u m of PLN 2,600. 

160. T h e G o v e r n m e n t r e q u e s t e d the C o u r t to decide on an award of 
legal costs a n d expenses in so far as they h a d been ac tua l ly and 
necessar i ly incu r red and were r ea sonab le as to q u a n t u m . T h e y re fer red 
in th is respec t to the Z i m m e r m a n n and S te ine r v. Swi tze r land j u d g m e n t 
of 13 Ju ly 1983 (Scries A no. 66, p . 14, § 36). 

161. Accord ing to the C o u r t ' s e s tab l i shed case-law, an a w a r d can be 
m a d e in respec t of costs a n d expenses only in so far as they have been 
ac tua l ly a n d necessar i ly i n c u r r e d by the appl icant and a r e r easonab le as 
to q u a n t u m . However , t he C o u r t no tes in this r e spec t t h a t the appl icant 
did not a d e q u a t e l y s u b s t a n t i a t e t h a t the costs he c la imed were incu r red in 
t he d o m e s t i c p roceed ings . H i s c la ims mus t the re fore be re jec ted (see, 
mutatis mutandis, t he Belziuk v. Po land j u d g m e n t of 25 M a r c h 1998, Reports 
1998-11, p. 573 , § 49) . 

162. As r ega rds t he costs and expenses c l a imed in respec t of the 
p roceed ings before t he C o n v e n t i o n ins t i tu t ions , the C o u r t a w a r d s the 
s u m of PLN 2,600, t o g e t h e r wi th any va lue -added tax t h a t m a y be 
c h a r g e a b l e . 
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C. D e f a u l t i n t e r e s t 

163. Accord ing to the in fo rma t ion avai lable to t he C o u r t , t he s t a t u t o r y 
r a t e of in t e re s t appl icable in Po land a t the d a t e of a d a p t i o n of t he p r e s e n t 
j u d g m e n t is 2 1 % pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses t he G o v e r n m e n t ' s p r e l i m i n a r y object ions; 

2. Holds t h a t t h e r e has been no violat ion of Art ic le 5 § 1 of the Conven t ion ; 

3. Holds t h a t t h e r e has been a violat ion of Art ic le 5 § 4 of the Conven t ion ; 

4. Holds t h a t t h e r e has been no viola t ion of Art ic le 6 § 1 of the Conven t ion ; 

5. Holds t h a t the f inding of a viola t ion cons t i t u t e s in itself sufficient j u s t 
sat isfact ion for the non-pecun ia ry d a m a g e s u s t a i n e d by the appl ican t ; 

6. Holds 
(a) t ha t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t b e c o m e s final accord ing 
to Art ic le 44 § 2 of the Conven t ion , P L N 2,600 (two t h o u s a n d six 
h u n d r e d zlotys) for costs a n d expenses , plus any va lue -added t ax t h a t 
m a y be c h a r g e a b l e ; 
(b) t h a t s imple in t e re s t at an a n n u a l r a t e of 2 1 % shall be payable from 
t h e expiry of t he above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

7. Dismisses the r e m a i n d e r of t he app l i can t ' s c la ims for j u s t sa t isfact ion. 

D o n e in Engl ish , a n d de l ivered at a public h e a r i n g in the H u m a n Righ t s 
Bui ld ing, S t r a sbou rg , on 19 O c t o b e r 2000. 

Vincen t BERGER 
R e g i s t r a r 

G e o r g R E S S 

P res iden t 
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ARRÊT WLOCH c. POLOGNE 

SOMMAIRE1 

Détention pour des actes prétendument non constitutifs d'une infraction 
pénale 
Absence de garanties procédurales dans le cadre du contrôle de la 
régularité de la détention 
Durée de la procédure pénale 

Article 5 § 1 c) 

Détention régulière - Soupçon raisonnable d'une infraction - Détention pour des actes 
prétendument non constitutifs d'une infraction pénale - Incertitude quant à l'interprétation 
d'une disposition légale - Absence de caractère arbitraire ou déraisonnable de l'interprétation 
de la loi par les tribunaux 

Article 5 § 4 

Contrôle de la régularité de la détention - Garanties procédurales du contrôle - Absence de droit 
d'assister ou d'être représenté à des audiences concernant la détention provisoire - Absence 
d'occasion de répondre aux observations du procureur - Accès au dossier - Procédure 
contradictoire - Egalité des armes - Rapidité du contrôle de la régularité de la détention 

Article 6 § 1 

Durée raisonnable - Procédure pénale - Procédure pénale d'une durée de six ans - Complexité de 
l'affaire - Relards dans l'exécution de commissions rogatoires à l'étranger - Relards non 
imputables aux autorités nationales 

Article 35 § 1 

Epuisement des recours internes - Recours interne effectif - Régularité de la détention -
Caractère ineffectif d'une action en dommages et intérêts comme recours contre une détention 
irrégulière - Article 552 du (nouveau) code polonais de procédure pénale 

* 
* * 

Le requérant, avocat soupçonné d'avoir participé à des adoptions illicites à 
l 'étranger, fut accuse, le 19 septembre 1994 de trafic d'enfants et de subornation 
de témoins. Il fut placé le lendemain en détention provisoire. Il interjeta appel, 
faisant valoir que les actes en question ne pouvaient être constitutifs de 
l'infraction de trafic d'enfants. Le tribunal régional rejeta l'appel le 4 octobre 
1994. Les avocats du requérant, qui avaient exceptionnellement été autorisés à 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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assister à l'audience, se virent intimer l'ordre de quitter le prétoire avant que le 
procureur ne prenne la parole. Le 19 décembre 1994, le tribunal régional accéda à 
la demande du procureur de prolonger la détention du requérant de trois mois. Ni 
le requérant ni son avocat n'assistaient à l'audience. On avait également refusé au 
requérant l'accès au dossier. L'intéressé saisit la cour d'appel qui, le 1 1 janvier 
1995, déclara que les actes dont il était accusé ne pouvaient raisonnablement être 
qualifiés de trafic d'enfants au sens de la disposition pertinente. Le requérant fut 
libéré. Toutefois, la procédure pénale dirigée contre lui s'est poursuivie; elle reste 
pendante à la date d'adoption du présent arrêt. Les autorités polonaises ont eu les 
plus grandes difficultés pour obtenir l'exécution des commissions rogatoires 
adressées aux autorités judiciaires de plusieurs Etats des Etats-Unis. 

1. Exception préliminaire du Gouvernement (non-épuisement des recours 
internes) : une action en indemnisation ne constitue pas un recours à épuiser 
lorsqu'est en jeu la régularité de la détention. Une demande en vertu de 
l'article 552 du code de procédure pénale de 1997, qui permet à un détenu 
d'obtenir a posteriori une décision sur le point de savoir si sa détention dans le 
cadre d'une procédure pénale déjà terminée était justifiée, et d'obtenir 
réparation lorsqu'elle ne l'a pas été, vise essentiellement à une indemnisation. 
Dans sa décision sur la recevabilité, la Cour a considéré que le requérant avait 
utilisé les voies de recours à sa disposition pour faire appel de la décision initiale 
de mise en détention puis de celle de prolongation de sa détention. Elle n'a vu 
aucune raison particulière de modifier cette conclusion. 
2. Article 5 § 1 c) : jusqu'à l'époque des faits, la disposition en cause n'avait jamais 
été appliquée par les tribunaux polonais, ce pourquoi elle a donné lieu à de grandes 
difficultés d'interprétation. Les décisions pertinentes auxquelles les parties ont 
fait référence ont été rendues après la libération du requérant, alors que la 
régularité de sa détention ne peut être appréciée qu'en fonction de la situation 
juridique telle qu'elle existait à l'époque des faits. En l'absence de jurisprudence 
pertinente ou d'avis unanime des spécialistes du droit, les tribunaux internes ont 
passé en revue un certain nombre d'éléments et se sont largement appuyés sur les 
preuves rassemblées au cours de l 'enquête. Si la détention avait uniquement été 
fondée sur le fait qu'il était soupçonné d'avoir pratiqué le trafic d'enfants, la 
légalité de sa détention aurait suscité des doutes compte tenu des contradictions 
existant dans l 'interprétation de la loi. Or la détention se basait également sur des 
soupçons selon lesquels il aurait incité des personnes à donner de faux 
témoignages. Dans l'ensemble, rien ne montre que l 'interprétation des 
dispositions légales en cause ait été arbitraire ou déraisonnable. 
Conclusion: non-violation (unanimité). 
3. Article 5 § 4 : à l'époque des faits, la législation n'autorisait pas un détenu ou 
son avocat à assister aux audiences portant sur l'appel contre une décision de mise 
en détention provisoire émanant d'un procureur. Bien qu'en l'espèce les avocats du 
requérant aient en fait assisté à l'audience du 4 octobre 1994, le procureur a pris la 
parole après leur départ, ce qui les a empêchés de commenter les observations 
formulées. De plus, à ce stade, ni le requérant ni ses avocats n'avaient eu accès au 
dossier. Dans ces conditions, la procédure n'était pas conforme à l'article 5 § 4. En 
outre, même à supposer que la procédure ultérieure relative à la prolongation de la 
détention du requérant ait respecté les conditions procédurales requises par cette 
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disposition, le délai écoulé entre la privation initiale de liberté et la date où la cour 
d'appel a rendu sa décision ne permet pas de dire que le tribunal a statué «à bref 
délai ». 
Conclusion : violation (unanimité). 
4. Article 6 § 1 (durée de la procédure) : la période à prendre en considération 
s'est ouverte avec l'inculpation du requérant. La procédure étant encore 
pendante à la date d'adoption de l 'arrêt, elle a duré six ans. L'affaire était sans 
nul doute complexe et, s'agissant de l'attitude des autorités, la procédure s'est 
trouvée prolongée principalement en raison de la nécessité d'obtenir des 
témoignages à l 'étranger sur commissions rogatoires. Or les autorités 
américaines ont beaucoup tardé à s'exécuter. A cet égard, le parquet a pris des 
mesures afin d'accélérer la procédure, mais en vain. Les autorités polonaises ne 
sauraient donc être tenues pour responsables. 
Conclusion : non-violation (unanimité). 
Article 4 1 : la Cour considère que le constat de violation constitue en soi une 
satisfaction équitable suffisante pour le dommage moral. Elle alloue une certaine 
somme pour frais et dépens. 
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En l 'af fa ire W l o c h c. P o l o g n e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sect ion) , 

s i égean t en u n e c h a m b r e composée d e : 
M M . G . RESS,président, 

A. PASTOR R I D R U E J O , 

L. CAFLISCH, 

J . MAKARCZYK, 

V . BUTKEVYCH, 

J . H E D I G A N , 

M . PELLONPÀÀ,7«£« , 

et de M . V . BERGER, greffier de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 13 j u i n et 12 octobre 

2000, 

Rend l ' a r rê t que voici, adop té à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n" 27785/95) d i r igée 
con t re la R é p u b l i q u e de Pologne et dont u n ressor t i s san t de cet E t a t , 
M . A d a m Wloch («le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n e u r o p é e n n e 
des Dro i t s de l ' H o m m e (« la C o m m i s s i o n ») le 5 d é c e m b r e 1994 en ve r tu de 
l 'ancien ar t ic le 25 de la Conven t ion de s a u v e g a r d e des Dro i t s de l ' H o m m e 
et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Devan t la Cour , le r e q u é r a n t , avocat de son m é t i e r , a a s su ré lui-
m ê m e sa r e p r é s e n t a t i o n . 

3. Le r e q u é r a n t a l légua i t en pa r t i cu l i e r q u e sa d é t e n t i o n provisoire 
é ta i t d é p o u r v u e de base légale scion le droi t polonais en v igueur à 
l ' époque des faits et donc con t r a i r e à l 'ar t icle 5 § 1 c) de la Conven t ion . Il 
se p la igna i t de ce que la p r o c é d u r e devan t le t r i buna l rég iona l de Cracovie 
et la cour d ' appe l de Cracovie re la t ive à sa d é t e n t i o n provisoire n 'avai t pas 
revê tu un c a r a c t è r e r é e l l e m e n t con t r ad ic to i r e , au mépr i s de l 'ar t icle 5 § 4 
de la Conven t ion , et de ce q u e la p r o c é d u r e péna le d i r igée con t re lui 
n 'avai t pas é té m e n é e d a n s un déla i r a i sonnab le au sens de l 'ar t icle 6 § 1 
de la Conven t ion . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1998, à la da t e 
d ' e n t r é e en v igueur du Protocole n" 11 à la Conven t i on (art icle 5 § 2 dttdit 
Pro tocole ) . 

5. La r e q u ê t e a é té a t t r i b u é e à la q u a t r i è m e sect ion de la C o u r 
(ar t ic le 52 § 1 du r è g l e m e n t de la C o u r ) . 

6. Pa r une décision du 30 m a r s 2000, la c h a m b r e a déc l a r é la r e q u ê t e 
en p a r t i e r ecevab le ' . 
1. Note du greffe: la decision de la Cour est disponible au greffe. 
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7. Le r e q u é r a n t et le g o u v e r n e m e n t polonais («le G o u v e r n e m e n t » ) 
ont chacun déposé des observa t ions q u a n t au fond (ar t ic le 59 § 1 du 
r è g l e m e n t ) . 

8. U n e aud ience s'est dé rou l ée en publ ic au Pala is des Dro i t s de 
l ' H o m m e , à S t r a sbou rg , le 13 j u in 2000 (ar t ic le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 
M . K . D R / . E W I C K I , m i n i s t è r e des Affaires é t r a n g è r e s , agent, 
M " 1 1 ' M . WASEK-WIADEREK, 
M M . A. KALINSKI, 

La C o u r a e n t e n d u en leurs déc l a ra t ions M . Wloch , M . Drzewicki , 
M M E W a s e k - W i a d e r e k et M . Z y m a n . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. En 1993, à une d a t e non préc i sée , s 'ouvrit u n e e n q u ê t e su r des 
adop t ions illicites à l ' é t r a n g e r auxque l l e s le r e q u é r a n t é ta i t soupçonné 
d 'avoir pa r t i c ipé . 

10. Le 19 s e p t e m b r e 1994, le p r o c u r e u r rég iona l de Cracovie accusa le 
r e q u é r a n t de t raf ic d ' en fan t s et de s u b o r n a t i o n de t é m o i n s . Le 
20 s e p t e m b r e 1994, il o r d o n n a le p l a c e m e n t du r e q u é r a n t en d é t e n t i o n 
provisoire . 

11. Le 29 s e p t e m b r e 1994, le r e q u é r a n t reçut notification écr i te des 
motifs de la décision du 19 s e p t e m b r e . Le p r o c u r e u r y m e n t i o n n a i t 
p r i n c i p a l e m e n t les n o m b r e u x dossiers relat i fs à des p r o c é d u r e s d ' adop t ion 
dans lesquelles le r e q u é r a n t avait r e p r é s e n t é des é t r a n g e r s dés i r eux 
d ' a d o p t e r des enfan ts . Il s 'appuyai t aussi sur les dépos i t ions de n o m b r e u x 
t émoins . Il é ta i t é tabl i dans un g r a n d n o m b r e de cas q u e les fu turs p a r e n t s 
adoptifs ava ien t r emis au r e q u é r a n t u n e p rocura t ion l ong t emps avant le 
d é b u t de la p r o c é d u r e d ' adop t ion , voire avan t la na i s sance d ' u n enfan t . Les 
p a r e n t s biologiques exe rça ien t l ' au tor i t é p a r e n t a l e et avaient consent i à 
u n e adopt ion pa r des é t r a n g e r s exc lus ivement . Le r e q u é r a n t , au fait de 
leur s i tua t ion f inancière , g é n é r a l e m e n t difficile, les inci tai t à d o n n e r leurs 

G. ZYMAN, 

H . KOMISARSKI, 
conseils, 

conseiller ; 

pour le requérant 
M . A. W L O C H , requérant. 
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enfants à a d o p t e r con t re p a i e m e n t . Pa r la su i t e , le r e q u é r a n t ou d ' au t r e s 
pe r sonnes t rava i l lan t avec lui a l la ient che rche r les nouveau-nés à l 'hôpi tal 
et les p laça ien t chez des t ie rs . Les p a r e n t s biologiques ne voyaient plus du 
tout les enfants et ne s 'occupaient pas d 'eux . Toutefo is , ils r e s t a i en t en 
contac t p e r m a n e n t avec le r e q u é r a n t . U l t é r i e u r e m e n t , lors d ' aud iences 
d a n s le cadre de la p rocédure d ' adopt ion , ils r enonça ien t à l ' au tor i té 
p a r e n t a l e et consen ta i en t à l 'adopt ion. Le p r o c u r e u r cons idéra i t en ou t re 
q u e le r e q u é r a n t é ta i t fo r t emen t soupçonné , preuves réun ies lors de 
l ' enquê te à l ' appui , d 'avoir inci té les p a r e n t s biologiques à d o n n e r de faux 
t émo ignages au cours de la p rocédu re , n o t a m m e n t q u a n t aux c i rconstances 
d a n s lesquel les ils ava ien t r encon t r é les p a r e n t s adoptifs . D an s la p lupar t 
des cas , ils avaient déc la ré avoir r e n c o n t r é les c and ida t s à l ' adopt ion pa r 
l ' i n t e rméd ia i r e d ' amis c o m m u n s . En o u t r e , le r e q u é r a n t avait exercé des 
press ions indues sur les policiers qui p r ena i en t ce r t a ines m e s u r e s au cours 
de la p rocédure d i r igée con t r e lui. Le p r o c u r e u r relevai t de plus que le 
r e q u é r a n t avait perçu p o u r ses services des r é m u n é r a t i o n s qui , dans 
ce r t a ins cas , é t a i en t a n o r m a l e m e n t é levées. Le p r o c u r e u r conclut que , 
dans l ' ensemble , les c i rcons tances de l'affaire jus t i f i a ien t de soupçonner le 
r e q u é r a n t d ' ê t r e impl iqué dans u n trafic d ' enfan t s au sens de l 'ar t icle I X 
des disposi t ions t r ans i to i res du code péna l et de s ' ê t re r e n d u coupable de 
suborna t ion de t émoins . 

12. Le r e q u é r a n t i n t e r j e t a appe l de c e t t e décis ion, faisant n o t a m m e n t 
valoir q u e les ac tes dont il é ta i t accusé ne pouva ien t en a u c u n cas ê t r e 
const i tu t i fs de l ' infract ion de trafic d ' en fan t s . En o u t r e , é t a n t donné 
q u ' u n n o m b r e i m p o r t a n t de t é m o i n s ava ien t dé jà é té i n t e r rogés p a r les 
a u t o r i t é s de p o u r s u i t e , il n 'y avai t a u c u n r i sque q u e sa r e m i s e en l iber té 
en t r ave le bon d é r o u l e m e n t de la p r o c é d u r e . 

13. Le 4 oc tobre 1994, le t r i buna l rég iona l de Cracovie e x a m i n a les 
recours con t re la mise en d é t e n t i o n q u e le r e q u é r a n t et ses avocats , 
M M . W . P . et M.G. , lui avaient soumis . En p ré sence du p rocu reu r , 
M"" I.K.-B., ma i s non du r e q u é r a n t , le t r i b u n a l a u t o r i s a les avocats à 
p la ider puis l eur o r d o n n a de q u i t t e r le p r é t o i r e . Le p r o c u r e u r r equ i t 
ensu i t e le m a i n t i e n en d é t e n t i o n , a r g u a n t q u e la qual i f ica t ion j u r i d i q u e 
de l ' infract ion é ta i t co r rec te en s ' appuyan t sur l 'ar t icle 35 de la 
Conven t i on des Na t ions unies re la t ive aux droi ts de l 'enfant . 

14. Pa r une décision r e n d u e le m ê m e j o u r , le t r i buna l re je ta l 'appel 
formé p a r le r e q u é r a n t con t re la décision de le p lacer en dé t en t i on 
provisoire. Le t r ibuna l r econnu t tout d ' abord qu' i l n 'y avait pas de 
p récéden t en la m a t i è r e et que l'affaire soulevait des ques t ions complexes 
de fait et de droi t . Il déc la ra que , dans son e x a m e n de la décision a t t a q u é e , il 
s 'é tai t borné à appréc ie r , sous l 'angle des disposi t ions régissant le 
p l a c e m e n t et le m a i n t i e n en d é t e n t i o n provisoire, n o t a m m e n t l 'art icle 209 
du code de p rocédure péna le , le ca r ac t è r e pe r t i nen t et suffisant des preuves 
à charge recueill ies en vue de le p lacer en dé t en t i on provisoire. Toutefois , il 
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soul igna qu' i l s 'é tai t ab s t enu d ' e x a m i n e r de près les ques t ions de droi t 
ma té r i e l soulevées pa r l 'affaire. Le t r ibuna l observa en ou t r e d e m a n i è r e 
ca tégor ique que les p reuves r a s semblées j u s q u ' a l o r s ne po r t a i en t pas à 
soupçonner le r e q u é r a n t d 'avoir t e n t é d ' exe rce r des pressions indues sur 
les policiers pa r t i c ipan t à la p rocédure . C e p e n d a n t , les preuves figurant au 
dossier conduisa ien t à soupçonner le r e q u é r a n t d 'avoir commis une 
infraction sanc t ionnée p a r l 'art icle I X § 2 des disposi t ions t rans i to i res du 
code péna l , lequel por ta i t sur les en l èvemen t s et le trafic d ' enfan t s à 
q u e l q u e fin et de q u e l q u e m a n i è r e que ce soit, et n o t a m m e n t , de l'avis du 
t r ibuna l , les cas où les a u t e u r s des infract ions é t a i en t u n i q u e m e n t motivés 
par le profit. De plus, le t r ibuna l e s t i m a que ce t t e disposi t ion devait 
s ' i n t e rp ré t e r à la l umiè re de la Conven t ion des Na t ions unies re la t ive aux 
droi ts de l 'enfant , que la Pologne avait ratif iée en 1991. Le t r ibuna l é ta i t en 
désaccord avec le r e q u é r a n t lorsque celui-ci affirmait n 'avoir agi q u ' e n 
qua l i t é d 'avocat , puisqu ' i l ressor ta i t des preuves qu' i l s 'é tai t compor t é 
d a n s le cad re des affaires d ' adopt ion de m a n i è r e o u t r e p a s s a n t l a r g e m e n t 
les l imites de ce que l'on a t t e n d g é n é r a l e m e n t d 'un avocat en parei l cas. En 
par t icu l ie r , le r e q u é r a n t avait non s e u l e m e n t agi c o m m e r e p r é s e n t a n t 
devan t les t r i b u n a u x , mais en ou t r e ac t ivement r eche rché des enfants à 
adop te r . Il avai t é g a l e m e n t pris des m e s u r e s concrè tes et j u r i d i q u e s afin de 
c réer des s i tua t ions artificielles sat isfaisant aux exigences des lois rég issant 
l 'adopt ion. Le t r ibuna l pa r t agea i t enfin l'avis du p r o c u r e u r q u a n t au fait que 
la r é m u n é r a t i o n du r e q u é r a n t é tai t clans bien des cas a n o r m a l e m e n t élevée, 
ce qui sembla i t enf re indre l 'article 21 de la Conven t ion relat ive aux droi ts 
de l 'enfant . Pour le t r ibuna l , cela indiquai t que la seule mot iva t ion du 
r e q u é r a n t é ta i t le profit. 

15. Le t r i buna l e s t i m a de plus q u e les p reuves pr ises d a n s leur 
e n s e m b l e p o r t a i e n t à conclure q u e les ex igences légales en m a t i è r e de 
d é t e n t i o n provisoire ava ien t é té r e spec t ée s . P r e m i è r e m e n t , les 
n o m b r e u s e s p reuves m o n t r a i e n t que les soupçons pesan t sur le 
r e q u é r a n t é t a i en t fondés. D e u x i è m e m e n t , la complex i t é de l 'affaire et la 
nécess i té d ' a d o p t e r d ' a u t r e s m e s u r e s p r e n a n t b e a u c o u p de t e m p s , c o m m e 
i n t e r r o g e r d ' a u t r e s t é m o i n s et e x a m i n e r de mul t ip l e s d o c u m e n t s , 
p la ida ien t en faveur du m a i n t i e n du r e q u é r a n t en d é t e n t i o n afin 
d ' a s s u r e r le bon d é r o u l e m e n t de la p r o c é d u r e . Le t r i buna l cons idé ra 
enfin qu ' i l y avait u n r i sque q u e la l ibéra t ion du r e q u é r a n t c o m p r o m e t t e 
la p r o c é d u r e , eu éga rd en pa r t i cu l i e r à la n a t u r e des c h a r g e s r e t e n u e s 
con t r e lui, dont l ' inc i ta t ion à livrer de faux t é m o i g n a g e s d a n s les 
p r o c é d u r e s d ' adop t ion aux fins de c o r r o m p r e le cours de la j u s t i ce . 

16. Le 28 oc tobre 1994, le p r o c u r e u r rég iona l e x a m i n a la d e m a n d e de 
l ibéra t ion ad re s sée pa r le r e q u é r a n t au min i s t r e de la J u s t i c e le 
22 s e p t e m b r e 1994 et la re je ta . 

17. Le 2 n o v e m b r e 1994, le r e q u é r a n t d e m a n d a à ê t r e l ibéré ou à voir 
sa d é t e n t i o n r e m p l a c é e pa r une m e s u r e p réven t ive moins sévère . 
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18. Le 14 n o v e m b r e 1994, le p r o c u r e u r rég iona l de Cracovie refusa de 
s t a t u e r sur la d e m a n d e de l ibé ra t ion é m a n a n t du r e q u é r a n t , cons idé ran t 
q u ' à la l umiè r e de son doss ier méd ica l et de celui de sa f e m m e , il n'y avai t 
pas su f f i samment de motifs d 'accuei l l i r sa d e m a n d e de l ibéra t ion car r ien 
ne m o n t r a i t q u e son m a i n t i e n en d é t e n t i o n e n t r a î n a i t des r i sques pour sa 
vie ou des difficultés pa r t i cu l i è r e s pour lui ou sa famille. 

19. Le 23 n o v e m b r e 1994, le p r o c u r e u r o r d o n n a de d e m a n d e r u n e 
exper t i se à deux psychia t res et un psychologue afin d ' é t ab l i r si l 'é tat de 
s a n t é du r e q u é r a n t é ta i t compa t ib l e avec sa d é t e n t i o n et s'il pouvai t ê t r e 
cons idéré c o m m e responsab le p é n a l e m e n t . 

20. Le 2 d é c e m b r e 1994, le p rocu reu r près la cour d ' appe l de Cracovie 
re je ta le recours formé pa r le r e q u é r a n t con t re la décision du p r o c u r e u r 
régional du 14 novembre 1994, cons idéran t que ce d e r n i e r avait 
c o r r e c t e m e n t appréc ié le dossier médica l du r e q u é r a n t et de sa f emme . Il 
soul ignai t de plus que la ques t ion de savoir si les faits invoqués par le 
p a r q u e t pour justifier la d é t e n t i o n du r e q u é r a n t pouvaient passer pour 
relever de l 'article I X des disposi t ions t r ans i to i res du code péna l avait déjà 
é té t r a i t ée par le p rocu reu r régional dans sa décision du 29 s e p t e m b r e 1994 
et pa r le t r ibuna l régional clans sa décision du 4 oc tobre 1994. S'il est vrai 
que ce t r ibuna l avait j u g é ce t t e qualif ication j u r i d i q u e «su je t te à 
con t roverse» , il n ' en avait pas moins admis les a r g u m e n t s du p r o c u r e u r 
selon lesquels la d é t e n t i o n du r e q u é r a n t é tai t jus t i f iée . 

21 . Le 5 d é c e m b r e 1994, le p r o c u r e u r rég iona l de Cracovie dés igna u n 
a u t r e expe r t , un neuropsycho logue , afin qu ' i l e x a m i n e le r e q u é r a n t pour 
c o m p l é t e r les r e n s e i g n e m e n t s méd icaux déjà recueil l is en vue de p r é p a r e r 
l ' exper t i se o r d o n n é e le 23 n o v e m b r e 1994. 

22. A ce t t e m ê m e d a t e , le r e q u é r a n t d e m a n d a à ê t r e i n t e r rogé par le 
p r o c u r e u r rég ional . 

23. Le 12 d é c e m b r e 1994, ce d e r n i e r pr ia le t r i buna l régional de 
Cracovie de p ro longe r la d é t e n t i o n du r e q u é r a n t j u s q u ' a u 28 février 1995. 

24. En réponse à la l e t t r e du r e q u é r a n t du 5 d é c e m b r e 1994, le 
p r o c u r e u r rég iona l l ' informa le 16 d é c e m b r e 1994 q u e , é t a n t d o n n é qu' i l 
fallait p r é p a r e r l ' exper t i se , il n 'ava i t pas é té possible de l ' i n t e r roge r avant 
q u e le p r o c u r e u r ne s o u m e t t e le 12 d é c e m b r e 1994 au t r i buna l sa d e m a n d e 
de p ro longa t ion de la d é t e n t i o n . Il ind iqua de plus q u e les disposi t ions 
légales p e r t i n e n t e s ne prévoyaien t pas la not if icat ion à l 'accusé de la 
d e m a n d e du p r o c u r e u r t e n d a n t à la p ro longa t ion de la d é t e n t i o n et que , 
c o m m e les p reuves recuei l l ies p e n d a n t l ' e n q u ê t e poussa i en t à prévoir que 
d ' a u t r e s pe r sonnes a l la ient ê t r e accusées d a n s ce t t e affaire, l 'avocat du 
r e q u é r a n t s 'é ta i t vu refuser l 'accès au doss ier d a n s l ' in té rê t d ' une bonne 
condu i t e de la p r o c é d u r e . 

25 . P a r u n e l e t t r e du 16 d é c e m b r e 1994, le r e q u é r a n t se pla igni t de 
nouveau de n 'avoir pas é té i n t e r r o g é d a n s le cad re de l ' enquê te depuis 
son a r r e s t a t i o n . 
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26. Le 19 d é c e m b r e 1994, à la d e m a n d e du p r o c u r e u r rég iona l , le 
t r i buna l rég iona l de Cracovie p ro longea la d é t e n t i o n du r e q u é r a n t de 
trois mois . 

27. P a r u n e l e t t r e du 21 d é c e m b r e 1994 adressée au p r o c u r e u r régional , 
le r e q u é r a n t se plaignit de ce que la p rocédure relat ive à la p ro longa t ion de 
sa d é t e n t i o n provisoire n ' é ta i t pas con t rad ic to i re , au mépr i s des exigences 
de l 'art icle 5 de la Convent ion , parce q u e ni lui ni son avocat ne pouvaient 
avoir accès au dossier . Il dénonça i t aussi le fait qu ' on ne lui p e r m e t t a i t pas 
de par t i c ipe r aux services rel igieux en pr ison et d e m a n d a i t l ' au tor isa t ion 
pour sa famille de lui a p p o r t e r de nouveaux livres et j o u r n a u x . 

28. D a n s u n e r éponse du lOjanvie r 1995, le p r o c u r e u r rég iona l déc l a r a 
q u e le r e q u é r a n t n 'ava i t pas é té in t e r rogé parce qu' i l fallait recuei l l i r plus 
de p reuves avant de pouvoir le faire de m a n i è r e effective. 

29. Le 11 j anv ie r 1995, la cour d ' appe l de Cracovie s t a t u a sur l 'appel 
formé p a r le r e q u é r a n t con t r e la décision du 19 d é c e m b r e 1994. Elle 
déc la ra que les ac tes dont le r e q u é r a n t é ta i t accusé ne pouvaient 
r a i s o n n a b l e m e n t ê t r e qualifiés de trafic d ' enfan ts a u sens de l 'art icle IX 
des disposi t ions t r ans i to i res d u code péna l puisqu ' i l fallait ob l iga to i r emen t 
t en i r compte du fait que l ' adopt ion é ta i t d a n s l ' in térê t supé r i eu r de l 'enfant , 
alors q u e la not ion de trafic d ' ê t res h u m a i n s impl iqua i t néces sa i r emen t des 
ac tes nuisibles aux vic t imes . S'il est vrai , à son avis, que l ' adopt ion l imite 
dans une ce r t a ine m e s u r e la l iber té de l 'enfant à adop te r , elle vise à 
amé l io re r les condi t ions de vie de celui-ci et ses perspect ives de b ien-ê t re . 
L ' adop t ion est donc en soi bénéf ique pour l 'enfant . D a n s l 'affaire à l ' é tude , 
l ' enquê te n ' a pas p e r m i s d 'é tabl i r que les ac tes dont le r e q u é r a n t 
é ta i t accusé a ien t causé un préjudice à un enfant ou à qu iconque . La cour 
a accordé une i m p o r t a n c e par t icu l iè re au fait que l 'art icle I X des 
disposi t ions t r ans i to i res du code péna l , qui sanc t ionne le trafic d ' ê t r e s 
h u m a i n s , devai t ê t r e r emp lacé , sur une proposi t ion é m a n a n t du comi té 
cha rgé de la rédac t ion du nouveau code péna l , pa r une infract ion 
d is t inc te , à savoir l 'o rganisa t ion d ' adopt ions à des fins commerc ia l e s . 
La cour soul igna q u ' à son avis cela signifiait qu ' i l é ta i t impossible de 
r e t en i r con t re le r e q u é r a n t l ' infraction prévue à l 'art icle IX car les 
é m i n e n t s j u r i s t e s qui composa ien t le comi té de rédac t ion cons idéra ien t 
u n a n i m e m e n t que le trafic d ' ê t res h u m a i n s cons t i tua i t u n e infraction 
dis t incte de celle d 'o rgan isa t ion d ' adopt ions à des fins commerc ia l e s . La 
cour conclut que le fait que le r e q u é r a n t ait agi c o m m e avocat dans de 
n o m b r e u s e s p rocédures d ' adopt ion , et ait reçu des honora i res pour ce 
t ravai l , ne suffisait pas en soi à fonder des soupçons ra i sonnables de 
commiss ion de l ' infraction sanc t ionnée p a r l 'art icle IX. Le r e q u é r a n t fut 
l ibéré le j o u r m ê m e . 

30. Le 30 j a n v i e r 1995, le p r o c u r e u r régional de Cracovie décida de 
dis joindre la p r o c é d u r e c o n c e r n a n t un a u t r e avocat , B.S., accusé avec le 
r e q u é r a n t de trafic d ' en fan t s , de l 'affaire du r e q u é r a n t . 
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3 1 . Le 23 m a r s 1995, le r e q u é r a n t fut i n t e r r o g é par le p r o c u r e u r 
régional de Cracov ie . Il m a i n t i n t sa l igne de défense a n t é r i e u r e et refusa 
de t é m o i g n e r au mot i f que ses conseils é t a i en t a b s e n t s . Il refusa é g a l e m e n t 
de se p r o n o n c e r sur les d o c u m e n t s saisis c o m m e p reuves lors d 'une 
perqu i s i t ion effectuée à son domici le le 20 s e p t e m b r e 1994. 

32. Le 12 avril 1995, alors qu ' i l devai t ê t r e i n t e r r o g é en p ré sence d 'un 
de ses dé fenseu r s , M. M.G. , le r e q u é r a n t refusa de t é m o i g n e r en se 
r e t r a n c h a n t d e r r i è r e l 'obl igat ion profess ionnel le de ne pas révéler de 
r e n s e i g n e m e n t s col lectés a lors qu ' i l r e p r é s e n t a i t des c l ients . 

33 . Le 8 ma i 1995, sur commiss ion roga to i r e du p r o c u r e u r régional de 
Cracovie , le t r i buna l du dis t r ic t occ identa l de Pennsy lvan ie , aux E t a t s -
Unis , o r d o n n a d ' i n t e r r o g e r ce r t a in s t é m o i n s d a n s le cadre de la 
p r o c é d u r e d i r igée con t re le r e q u é r a n t . Le t r i buna l t int c o m p t e des 
in fo rmat ions soumises par le p r o c u r e u r , à savoir q u e le code péna l 
polonais in te rd i sa i t aux ci toyens polonais d ' i n t e rven i r d a n s des 
p rocédure s d ' adop t ion p o u r des ra isons c o m m e r c i a l e s et d a n s un bu t 
lucratif. Les t é m o i n s deva ien t ê t r e i n t e r rogés afin d 'ob ten i r des 
r e n s e i g n e m e n t s q u a n t à la m a n i è r e dont les p a r e n t s adopt i fs avaient 
appr i s qu ' i l é ta i t possible d ' a d o p t e r des en fan t s polonais , q u a n t à la 
m é t h o d e suivie pour ob ten i r la décision de just ice définit ive relat ive à 
l 'adopt ion et q u a n t au rôle du r e q u é r a n t . 

34. P a r l e t t r e s des 2 j u in , 25 ju i l l e t et 14 s e p t e m b r e 1995, le p r o c u r e u r 
régional de Cracovie pr ia le d é p a r t e m e n t de l ' en t ra ide judiciaire 
i n t e r n a t i o n a l e du m i n i s t è r e de la J u s t i c e de p r e n d r e des m e s u r e s pour 
accé lé re r l ' exécu t ion des commiss ions roga to i res ad re s sée s aux au to r i t é s 
judicia i res des E t a t s de New York, de l 'Illinois et du New Je r s ey . 

35. Le 17 j u i n 1995, le r e q u é r a n t se pla igni t a u p r è s du min i s t r e de la 
J u s t i c e de la façon dont la p r o c é d u r e é ta i t m e n é e et n o t a m m e n t de ce que , 
en dépi t des motifs de la décision de la cour d ' appe l du 11 j a n v i e r 1995 
t e n d a n t à sa l ibéra t ion , la p r o c é d u r e péna l e se poursu iva i t . Il faisait en 
o u t r e valoir q u e son t é l éphone privé é ta i t mis su r écoute . Il dénonça i t la 
c a m p a g n e de presse dont il faisait l 'objet et qui é ta i t selon lui insp i rée par 
M. A.S., p rés iden t de la C o u r s u p r ê m e et c and ida t à l 'élection 
p rés iden t i e l l e . Enfin, les commiss ions roga to i res dé l ivrées aux au to r i t é s 
a m é r i c a i n e s a u r a i e n t ind iqué à tor t q u e l ' o rgan isa t ion d ' adop t ions à des 
fins c o m m e r c i a l e s cons t i tua i t une infract ion péna le p u n i e pa r la loi 
polonaise . 

36. P a r une l e t t r e du 4 ju i l le t 1995, le p r o c u r e u r près la cour d ' appe l de 
Cracovie r épond i t au r e q u é r a n t q u e l ' e x a m e n de son dossier , qu i se 
composa i t de q u a r a n t e - s i x vo lumes , m o n t r a i t q u e ses griefs é t a i en t mal 
fondés. La décision de la cour d ' appe l de le l ibérer é ta i t sans r a p p o r t avec 
la ques t i on de sa responsab i l i t é p é n a l e . S 'agissant du gr ief re la t i f à la mise 
sur écou te de son t é l é p h o n e , le p a r q u e t n 'ava i t émis a u c u n e au to r i sa t ion à 
cet effet. Si le r e q u é r a n t d isposai t de la m o i n d r e in fo rma t ion i nd iquan t 



54 ARRÊT WLOCH c. POLOGNE 

q u e son t é l é p h o n e é ta i t placé i l l éga lement sur écou te , il lui é ta i t possible 
de d e m a n d e r l ' ouver tu re d ' une e n q u ê t e péna l e à ce sujet . Q u a n t au gr ief 
selon lequel la p r o c é d u r e péna l e é ta i t d i r igée con t re lui pour des ra i sons 
pol i t iques , il n ' appe la i t a u c u n c o m m e n t a i r e , n o t a m m e n t du fait des 
p reuves r a s s e m b l é e s lors des e n q u ê t e s et des déc l a ra t ions pub l iques de 
A.S. S 'agissant des commiss ions roga to i res , elles se fondaient sur le 
c h a p i t r e XI I du code de p r o c é d u r e péna l e . Le r e q u é r a n t n ' é t a i t donc à 
son avis pas fondé à af f i rmer qu 'e l les cons t i t ua i en t u n e « i n t e r p r é t a t i o n 
abusive de la loi ». 

37. P a r une l e t t r e du 12 août 1995 au min i s t r e de la Jus t ice , le 
r e q u é r a n t a l l égua q u e la r éponse du 4 ju i l le t 1995 ne t r a i t a i t pas 
c o r r e c t e m e n t de ses griefs. Il soul igna q u e la qual i f icat ion j u r i d i q u e de 
l ' infraction r e t e n u e con t re lui n ' é t a i t pas t enab le à la l umiè r e de la 
décis ion de la cour d ' appe l de Cracovie du 11 j a n v i e r 1995. Il réaff i rma 
q u e le p r o c u r e u r savait p e r t i n e m m e n t q u e son t é l é p h o n e é ta i t sur écoute 
et q u e ses a l l éga t ions é t a i en t fondées. Il i nd iqua de plus qu' i l avai t en fait 
d e m a n d é q u e soit ana lyse , à la l umiè r e des é l é m e n t s r a s s e m b l é s de 
m a n i è r e informel le pa r la police, d a n s que l le m e s u r e la m a n i è r e don t son 
affaire é ta i t m e n é e avai t r é e l l e m e n t é té inf luencée p a r A.S., le p rés iden t 
de la C o u r s u p r ê m e qui avait fait de la « p r o t e c t i o n de la famil le 
po lona i se» l 'un des s logans clés de sa c a m p a g n e p rés iden t i e l l e . Enfin, le 
r e q u é r a n t r appe l a que , d a n s les commiss ions roga to i r e s , les a u t o r i t é s 
polonaises ava ien t indui t les ju r id i c t ions a m é r i c a i n e s en e r r e u r au sujet 
de la qual i f icat ion j u r i d i q u e de l ' accusa t ion en p r é s e n t a n t l ' o rgan i sa t ion 
d ' adop t ions c o m m e u n e infract ion péna le . 

38. Pa r u n e l e t t r e du 22 s e p t e m b r e 1995, le d é p a r t e m e n t de l ' en t ra ide 
jud ic ia i r e i n t e r n a t i o n a l e in forma les a u t o r i t é s de pour su i t e que sa 
d e m a n d e avai t é té t r a n s m i s e à l ' a m b a s s a d e de Pologne à W a s h i n g t o n le 
7 s e p t e m b r e 1995. Le 17 oc tobre , le p r o c u r e u r rég iona l reçut les p reuves 
recuei l l ies sur commiss ions roga to i res pa r les a u t o r i t é s jud ic i a i r e s de 
Pennsylvanie . 

39. Le 13 n o v e m b r e 1995, le p r o c u r e u r rég iona l d e m a n d a une nouvel le 
fois au m i n i s t è r e de la J u s t i c e d ' i n t e rven i r afin d ' accé lé re r l ' exécut ion des 
commiss ions roga to i re s . Le 23 n o v e m b r e 1995, le m i n i s t è r e de l a j u s t i c e 
t r a n s m i t ce t t e r e q u ê t e à l ' a m b a s s a d e de Pologne à W a s h i n g t o n . Le 
8 j a n v i e r 1996, le m i n i s t è r e de la J u s t i c e envoya ce r t a ines p reuves 
recuei l l ies d a n s le New J e r s e y au p r o c u r e u r rég iona l de Cracovie . 

40. Pa r des l e t t r e s des 23 février, 21 m a r s et 5 ju i l le t 1996, le p rocu reu r 
régional pr ia de nouveau le min i s t è re de la J u s t i c e d ' in te rven i r afin 
d 'ob ten i r l ' exécut ion des commiss ions roga to i res . Le p r o c u r e u r soulignai t 
q u e l ' enquê te ne pour ra i t se clore q u ' u n e fois reçus les r e n s e i g n e m e n t s 
sollicités à l ' é t ranger , et d e m a n d a qu 'on lui ind ique à quel le da t e les 
commiss ions roga to i res p o u r r a i e n t ê t re exécu tées . P a r des l e t t r es des 
4 m a r s et 19 ju i l le t 1996, le min i s t è re de l a j u s t i c e pr ia encore l ' ambassade 
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de Pologne à W a s h i n g t o n de faire le nécessai re pour accé lérer l 'exécut ion 
desd i t es commiss ions . 

4 1 . D a n s une l e t t r e du 9 avril 1996, le r e q u é r a n t pr ia le m i n i s t r e de la 
J u s t i c e de superv i se r la condu i t e d e l 'affaire. Il se p la ignai t de ce q u e son 
passepor t lui avai t é t é r e t i r é et de ce q u e la p r o c é d u r e p e r t i n e n t e é ta i t 
p e n d a n t e devan t la C o u r s u p r ê m e a d m i n i s t r a t i v e . Selon lui, il n ' ava i t pu 
avoir accès au doss ier de l ' e n q u ê t e . La p r o c é d u r e , ouve r t e depu i s d é b u t 
1993 au moins sans q u ' a u c u n e décision ait é té pr ise sur le fond, a u r a i t eu 
un effet d é s a s t r e u x sur sa r é p u t a t i o n . 

42. Le 27 mai 1996, le p r o c u r e u r régional pr ia les j u r id i c t ions new-
yorkaises d ' e n t e n d r e de nouveau trois t é m o i n s . 

43 . Pa r u n e l e t t r e du 16 s e p t e m b r e 1996, notifiée au p r o c u r e u r 
rég iona l de Cracovie le 15 oc tobre 1996, le d é p a r t e m e n t a m é r i c a i n de la 

J u s t i c e d e m a n d a aux a u t o r i t é s polonaises s'il fallait i n t e r r o g e r le d e r n i e r 
t é m o i n du d is t r ic t de N e w York. O n l ' in forma en r é p o n s e le 31 oc tobre 
1996 que le p r o c u r e u r régional a t t e n d a i t toujours les dépos i t ions des 
t é m o i n s des d i s t r ic t s de N e w York et du New J e r s e y . 

44. Le 7 m a r s 1997, le p r o c u r e u r rég iona l d e m a n d a au consula t 
a m é r i c a i n à Cracovie d ' i n t e rven i r p o u r faire accé lé re r le recuei l des 
t é m o i g n a g e s c o n f o r m é m e n t à sa commiss ion roga to i re du 26 ma i 1994. 

45. Le 7 avril 1997, le p r o c u r e u r rég iona l d e m a n d a de nouveau au 
min i s t è r e de la J u s t i c e d ' in t e rven i r . Les a u t o r i t é s de pour su i t e 
sou l ignè ren t qu ' e l l e s n ' ava ien t pas encore reçu les dépos i t ions des neuf 
t é m o i n s de New York et des deux t émoins du New Je r s ey . D ' a p r è s elles, 
l ' enquê te se p ro longea i t u n i q u e m e n t en ra ison du r e t a r d dans l ' exécut ion 
des commiss ions roga to i r e s . 

46. Le 15 avril 1997, le p r o c u r e u r régional r eçu t la dépos i t ion d 'un 
t é m o i n s u p p l é m e n t a i r e . D a n s la l e t t r e d ' a c c o m p a g n e m e n t , le 
d é p a r t e m e n t a m é r i c a i n de la J u s t i c e d e m a n d a i t un c o m p l é m e n t 
d ' i n fo rma t ions c o n c e r n a n t les coo rdonnées d e s t é m o i n s à i n t e r roge r . Pa r 
u n e l e t t r e du 28 m a i 1997, le p r o c u r e u r rég iona l t r a n s m i t une fois de plus 
les r e n s e i g n e m e n t s d e m a n d é s . 

47. Le 20 novembre 1997, le p r o c u r e u r régional pr ia encore le 
m i n i s t è r e de la J u s t i c e de p r e n d r e les m e s u r e s a p p r o p r i é e s p o u r q u e les 
a u t o r i t é s a m é r i c a i n e s recuei l lent les p reuves d e m a n d é e s . Le 10 d é c e m b r e 
1997, le m i n i s t è r e polonais de la J u s t i c e in forma le p r o c u r e u r régional que 
les a u t o r i t é s a m é r i c a i n e s n ' ava ien t fourni a u c u n e p reuve s u p p l é m e n t a i r e 
d a n s l 'affaire. 

48 . P a r une l e t t r e du 3 février 1998 notifiée au p r o c u r e u r le 23 février 
1998, le d é p a r t e m e n t a m é r i c a i n de la J u s t i c e in fo rma les au to r i t é s 
polonaises que de nouvel les m e s u r e s ava ien t é t é pr ises afin de r é u n i r les 
p reuves d e m a n d é e s . 

49. P a r u n e l e t t r e d u 9 j u i n 1998, le m i n i s t è r e de la J u s t i c e d e m a n d a 
u n e nouvel le fois au d é p a r t e m e n t a m é r i c a i n de la J u s t i c e l ' exécut ion à 
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bref déla i des commiss ions roga to i r e s . En r éponse , le p r o c u r e u r rég iona l 
r eçu t la dépos i t ion d ' u n t é m o i n , D.L., le 8 oc tob re 1998. 

50. Le 25 aoû t 1998, l ' enquê te fut p ro longée j u s q u ' au 31 d é c e m b r e 
1998. P a r u n e décision du 30 d é c e m b r e 1998, le min i s t r e de la J u s t i c e 
p ro longea encore l ' e n q u ê t e j u s q u ' a u 30 j u i n 1999. Il soul igna q u e la 
collecte de p reuves a u p r è s des a u t o r i t é s jud ic i a i r e s a m é r i c a i n e s sur 
commiss ions roga to i r e s n ' é t a i t pas t e r m i n é e . Il avança de nouveau ce t t e 
ra ison d a n s sa décis ion de p ro longe r l ' e n q u ê t e j u s q u ' a u 30 j u i n 2000. 

5 1 . Le 8 d é c e m b r e 1998, le t é m o i n B.B. fut i n t e r rogé pa r le p r o c u r e u r 
rég iona l d e Cracov ie . 

52. Le 4 février 1999, le p r o c u r e u r régional refusa au r e q u é r a n t l 'accès 
au doss ier , cons idé ran t q u e cela e n t r a v e r a i t le cours de la p r o c é d u r e , 
t o u t e s les p reuves n ' a y a n t pas encore é t é recuei l l ies . 

53 . P a r une l e t t r e du 22 m a r s 1999, le m i n i s t è r e de l a j u s t i c e d e m a n d a 
de nouveau au d é p a r t e m e n t a m é r i c a i n de l a j u s t i c e d ' e x é c u t e r sans délai 
les commiss ions roga to i res en suspens . 

54. P a r u n e l e t t r e du 23 m a r s 1999, le p r o c u r e u r régional pr ia une fois 
encore le m i n i s t è r e de la J u s t i c e de p r e n d r e les m e s u r e s nécessa i res à 
l ' exécut ion des commiss ions roga to i r e s . Les 19 avril et 9 j u i n 1999, le 
m i n i s t è r e de l a j u s t i c e t r a n s m i t c e t t e r e q u ê t e au d é p a r t e m e n t a m é r i c a i n 
d e l a j u s t i c e . 

55. Le 23 ju i l l e t 1999, le p r o c u r e u r rég iona l reçut une l e t t r e de ce 
d e r n i e r l ' in formant q u e les a u t o r i t é s jud ic i a i r e s a m é r i c a i n e s ava ien t 
e n t r e p r i s en co l l abora t ion avec le FBI les d é m a r c h e s nécessa i res p o u r 
t rouver le lieu de ré s idence de trois a u t r e s t é m o i n s , et qu ' i l ob t i end ra i t 
d ' a u t r e s r e n s e i g n e m e n t s sous peu. 

56. Pa r u n e l e t t r e du 22 ju i l le t 1999 notifiée au p r o c u r e u r rég iona l le 
24 aoû t 1999, le d é p a r t e m e n t a m é r i c a i n de l a j u s t i c e d o n n a aux a u t o r i t é s 
polonaises l ' a s su rance q u e de nouvel les p reuves a l la ient p r o c h a i n e m e n t 
ê t r e recuei l l ies . 

57. Pa r u n e l e t t r e du 5 j a n v i e r 2000, le m i n i s t è r e de l a j u s t i c e p r ia u n e 
nouvel le fois le d é p a r t e m e n t a m é r i c a i n de la J u s t i c e d ' a ccé l é r e r 
l ' exécut ion des commiss ions roga to i res . 

58 . Le 25 j a n v i e r 2000, le r e q u é r a n t sollicita du p r o c u r e u r régional 
l ' au to r i sa t ion d 'avoi r accès au dossier . C e t t e d e m a n d e fut r e j e t ée le 
4 février 2000. 

59. Le 28 avril 2000, le r e q u é r a n t reçut une convocat ion en vue de se 
p r é s e n t e r devan t le p r o c u r e u r régional de Cracovie le 12 mai 2000. C e 
d e r n i e r l ' informa q u e se ra ien t a lors po r t ées con t re lui d ' au t r e s accusa t ions 
au t i t r e d u nouveau code péna l e t qu ' i l a u r a i t ensu i t e accès a u dossier . 

60. P a r u n e l e t t r e du m ê m e j o u r , le r e q u é r a n t pr ia le p r o c u r e u r 
régional de r epousse r la d a t e de son aud i t ion et l ' informa q u ' e n raison de 
ses obl iga t ions profess ionnel les , il ne p o u r r a i t pas p r e n d r e conna i s sance 
du dossier avan t le 29 m a i 2000. 
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6 1 . P a r la su i te , le p r o c u r e u r rég iona l fixa la d a t e d ' aud i t ion du 
r e q u é r a n t au 18 m a i 2000. A ce t t e d a t e , le r e q u é r a n t fut accusé d e vingt-
six chefs de trafic d ' enfan t s et onze chefs de s u b o r n a t i o n de t é m o i n s et de 
faux. Se fondant sur les p reuves recuei l l ies à l ' é t r a n g e r sur commiss ions 
roga to i res , le p r o c u r e u r e s t i m a q u e le t raf ic d ' en fan t s de 1988 à 1993 
avait r a p p o r t é au r e q u é r a n t au moins 260 517 dol lars a m é r i c a i n s et 
25 000 francs français . P e n d a n t c e t t e pé r iode , le r e q u é r a n t avai t versé 
aux p a r e n t s biologiques au moins 23 146 zlotys. 

62. La p r o c é d u r e est tou jours p e n d a n t e . 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. E v o l u t i o n d e la l é g i s l a t i o n p é n a l e p o l o n a i s e d u r a n t la p é r i o d e 
c o n s i d é r é e 

63 . La légis la t ion péna le polonaise a c o n n u p lus i eu r s a m e n d e m e n t s au 
cours de la pér iode cons idé rée . Le code de p rocédure péna l e p r o m u l g u é en 
1969 ( l ' « a n c i e n » code) a é té r e m p l a c é pa r un nouveau a d o p t é p a r le 
P a r l e m e n t (Sejtn) le 6 j u i n 1997 et e n t r é en v igueur le 1" s e p t e m b r e 1998. 
De m ê m e , le code péna l de 1969 a é té r e m p l a c é p a r un nouveau code 
a d o p t é et e n t r é en v igueu r a u x d a t e s p réc i t ées . 

64. L ' anc ien code de p r o c é d u r e péna le a é té p r o f o n d é m e n t r e m a n i é 
p a r la loi du 29 j u i n 1995 p o r t a n t a m e n d e m e n t du code de p r o c é d u r e 
péna l e et a u t r e s disposi t ions péna le s , e n t r é e en v igueur le 1''' j anv ie r 
1996. Toute fo i s , l ' en t r ée en v igueur des d isposi t ions re la t ives à la mise en 
d é t e n t i o n provisoire a é t é r epoussée a u 4 aoû t 1996. Selon celles-ci, la 
d é t e n t i o n provisoire est déc idée pa r un j u g e alors qu 'e l le l 'é tai t 
a u p a r a v a n t p a r un p r o c u r e u r . 

65. La seconde modif ica t ion , décou l an t de la loi du I e r d é c e m b r e 1995 
p o r t a n t a m e n d e m e n t de la loi du 29 j u i n 1995 ( c o m m u n é m e n t appe lée 
«loi i n t é r i m a i r e du 1" d é c e m b r e 1995») est e n t r é e en v igueur le 
1" j a n v i e r 1996. 

B. M e s u r e s p r é v e n t i v e s 

66. Aux t e r m e s du code polonais de p r o c é d u r e péna le de 1969, 
appl icable à l ' époque des fai ts , figuraient n o t a m m e n t p a r m i les m e s u r e s 
p réven t ives la d é t e n t i o n provisoire , la c au t i on e t le cont rô le judic ia i re . 

67. Les ar t ic les 210 et 212 du code de p r o c é d u r e péna l e d isposent 
q u ' a v a n t la t r a n s m i s s i o n de l 'acte d ' accusa t ion au t r i b u n a l , la d é t e n t i o n 
provisoire est déc idée pa r le p r o c u r e u r . La décision de mise en d é t e n t i o n 
provisoire peu t faire l 'objet d ' u n appe l d a n s un déla i de sept j o u r s a u p r è s 
d u t r i b u n a l c o m p é t e n t p o u r c o n n a î t r e de la cause . C o n f o r m é m e n t à 
l 'ar t ic le 222 du code, le p r o c u r e u r peu t o r d o n n e r la mise en d é t e n t i o n 
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provisoire pour une d u r é e ne dépas san t pas trois mois . L o r s q u e , c o m p t e 
t enu des c i rcons tances pa r t i cu l i è re s à u n e affaire, l ' e n q u ê t e ne peu t se 
conclure d a n s ce délai , la d é t e n t i o n provisoire peu t si nécessa i re , sur 
d e m a n d e du p r o c u r e u r , ê t r e p ro longée pa r le t r i b u n a l c o m p é t e n t p o u r 
s t a t u e r au fond, p o u r u n e d u r é e ne d é p a s s a n t pas un an . C e t t e décis ion 
peu t faire l 'objet d ' un appel devan t une j u r id i c t i on s u p é r i e u r e . 

C. M o t i f s d e m i s e e n d é t e n t i o n p r o v i s o i r e 

68. Les a l inéas 2 e t 4 de l 'art icle 217 § 1 du code de p rocédure péna le , 
dans la version en v igueur à l 'époque des faits, d isposent que la d é t e n t i o n 
provisoire peut ê t r e o rdonnée n o t a m m e n t s'il exis te u n r i sque ra i sonnab le 
de voir l 'accusé t e n t e r de s 'enfuir, subo rne r des t émo ins ou en t r ave r le bon 
d é r o u l e m e n t d e la p rocédure p a r tous a u t r e s moyens i l légaux, ou si l 'accusé 
a é té inculpé d 'une infraction c r éan t un d a n g e r grave pour la société . 

D. P r o c é d u r e d ' e x a m e n d e la r é g u l a r i t é d e la d é t e n t i o n p r o v i s o i r e 

69. Il existai t à l ' époque des faits t rois types d e p rocédures p e r m e t t a n t à 
un d é t e n u de con tes t e r la légalité de sa dé t en t ion et donc d ' e spé re r ob ten i r 
une l ibérat ion. En ver tu de l 'article 221 § 2 du code de p rocédure pénale de 
1969, le d é t e n u pouvait a t t a q u e r en justice une décision de mise en dé t en t ion 
é m a n a n t d 'un p rocu reu r . Aux t e r m e s de l 'article 222 §§ 2, a l inéa 1, et 3 , il 
pouvait faire appe l d 'une nouvelle décision du t r ibuna l saisi p ro longean t sa 
dé t en t ion à la d e m a n d e d 'un p rocureur . Enfin, aux t e r m e s de l 'article 214, 
un accusé pouvait à tout m o m e n t solliciter aup rès de l ' au tor i té c o m p é t e n t e 
la levée ou la modification d 'une m e s u r e prévent ive prise à son égard . Il 
devait ê t re s t a t u é sur parei l le d e m a n d e par le p rocu reu r ou, si l 'acte 
d ' accusa t ion avait déjà é té déposé , pa r le t r ibuna l c o m p é t e n t pour 
conna î t r e de la cause , et ce dans un délai n ' excédan t pas trois j ou r s . 

70. En ve r tu d e t ou t e s les disposi t ions p e r t i n e n t e s du code de 
p rocédure péna le de 1969 combinées , un d é t e n u é ta i t au to r i s é à faire 
appe l de t ou t e décis ion p ro longean t sa d é t e n t i o n provisoire , q u e celle-ci 
eû t é t é déc idée lors d e l ' i ns t ruc t ion ou de la p r o c é d u r e en j u s t i c e . 

71 . Les t r i b u n a u x e x a m i n a i e n t à huis clos les décisions de p r e n d r e ou 
de p ro longe r des m e s u r e s p réven t ives , dont la d é t e n t i o n provisoire . La 
p résence des p a r t i e s à des séances du t r ibuna l a u t r e s que les aud i ences , 
dont celles t e n u e s d a n s le c ad re de p r o c é d u r e s de con t rô le de la d é t e n t i o n 
provisoire , é t a i t régie pa r les a r t i c les 87 et 88 d u code de p r o c é d u r e p é n a l e , 
qui d i sposen t n o t a m m e n t : 

Article 87 

«Le tribunal rend ses décisions au cours d'une audience si la loi le prévoit et, en cas 
contraire, lors d'une séance à huis clos. (...) » 
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Article 88 

«Le procureur peut assister à une séance à huis clos (...); d'autres parties peinent 
également v assister si la loi le prévoit. » 

72. C o n f o r m é m e n t à l 'ar t ic le 249 du code de p r o c é d u r e péna le d e 
1997, avan t de déc ider d ' app l i que r des m e s u r e s p réven t ives , le t r i b u n a l 
doit e n t e n d r e l 'accusé. L 'avocat du d é t e n u , s'il est p r é s e n t , doit ê t r e 
au to r i s é à ass i s te r à la séance d u t r i b u n a l . Il n 'es t pas obl iga to i re 
d ' i n fo rmer l 'avocat de la d a t e et de l ' h eu re de la séance du t r i b u n a l , sauf 
si le suspec t le d e m a n d e et si cela n ' e n t r a v e pas la p r o c é d u r e . 

73. E n v e r t u d u n o u v e a u code, le t r i buna l doi t i n fo rmer l 'avocat du 
d é t e n u de la d a t e et de l ' heure des séances du t r ibuna l au cours 
desque l les doit ê t r e pr i se u n e décision c o n c e r n a n t la p ro longa t ion de la 
d é t e n t i o n provisoire , ou e x a m i n é l 'appel d ' une décision d ' impose r ou 
p ro longer la d é t e n t i o n provisoire . 

E. D i s p o s i t i o n s r é g i s s a n t la r e s p o n s a b i l i t é p é n a l e p o u r 
l ' i n f r a c t i o n d e traf ic d ' e n f a n t s 

74. L 'a r t ic le IX des disposi t ions t r ans i t o i r e s d u code péna l de 1969 
prévoit q u ' u n individu ayant fourni , a t t i r é ou enlevé des p e r s o n n e s à des 
fins de p ros t i t u t i on , m ê m e avec leur c o n s e n t e m e n t , se rend coupab le 
d ' une infract ion punie d ' une peine d ' e m p r i s o n n e m e n t d ' au moins trois 
ans . En ve r tu du p a r a g r a p h e 2 de ce t t e d isposi t ion, la m ê m e pe ine peu t 
ê t r e infligée p o u r t raf ic d e f e m m e s ou t raf ic d ' en fan t s . 

75. Le 25 j u i n 1990, le min i s t r e adjoint de la J u s t i c e de l ' époque , 
A.S., écrivit aux p r é s i d e n t s des t r i b u n a u x r ég ionaux p o u r les in fo rmer 
qu'i l y avai t eu en 1989 u n e n e t t e a u g m e n t a t i o n du n o m b r e d 'affaires 
où les t r i b u n a u x ava ien t s t a t u é sur l ' adopt ion d ' en fan t s polonais par 
des é t r a n g e r s . En conséquence , un mil l ier d ' en fan t s environ avaient 
dé f in i t ivement q u i t t é le pays . Ces in fo rma t ions é t a i en t i n q u i é t a n t e s , 
d ' a u t a n t q u e la p l u p a r t des en fan t s a d o p t é s é t a i e n t t r è s j e u n e s . L 'opinion 
pub l ique s ' a l a rma i t de l ' a u g m e n t a t i o n des adop t ions à l ' é t r ange r . Le 
min i s t r e reconna i ssa i t que la loi polonaise prévoyai t les m ê m e s exigences 
en m a t i è r e d ' adop t ion , sans t en i r c o m p t e de la na t iona l i t é des futurs 
p a r e n t s adopt i fs , et q u e le b ien-ê t re de l 'enfant é t a i t d ' une i m p o r t a n c e 
p r imord i a l e en ce d o m a i n e . Toute fo i s , la not ion de b i en -ê t r e de l 'enfant 
devai t auss i eng lober la p ro tec t ion de l ' iden t i t é na t i ona l e . C 'es t pou rquo i 
il fallait n ' env i sage r d ' adop t ion à l ' é t r a n g e r q u e d a n s des cas 
excep t ionne l s et les t r i b u n a u x deva ien t tout d ' abo rd r e c h e r c h e r si 
l 'enfant ne pouvai t pas t rouve r des p a r e n t s adopt i fs en Pologne . Les 
p r é s i d e n t s des t r i b u n a u x é t a i en t invités à r e c h e r c h e r si, d a n s des affaires 
où les m ê m e s p e r s o n n e s se rva ien t r é g u l i è r e m e n t d ' i n t e r m é d i a i r e s d a n s le 
cadre d e p r o c é d u r e s d ' adop t ion , il n e convena i t pas d ' e n in fo rmer les 
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a u t o r i t é s de pou r su i t e . Les p r é s i d e n t s é t a i e n t enfin pr iés de survei l ler de 
p rès ce type d 'affaire et de p r e n d r e des m e s u r e s afin de d iss iper ce c l imat 
favorable à l ' adopt ion d ' en fan t s à l ' é t r ange r . 

76. Les d isposi t ions t r ans i t o i r e s du code de 1969 furent s u p p r i m é e s en 
ve r tu de l 'ar t icle 2 des disposi t ions t r ans i to i r e s du nouveau code péna l . 

77. C o n f o r m é m e n t à l 'ar t icle 253 § 1 du nouveau code, une p e r s o n n e 
qui se livre au trafic d ' ê t r e s h u m a i n s , m ê m e avec leur c o n s e n t e m e n t , 
c o m m e t u n e inf rac t ion p u n i e d ' u n e pe ine d ' e m p r i s o n n e m e n t de t ro is a n s 
au moins . Aux t e r m e s du p a r a g r a p h e 2 de cet a r t ic le , une p e r s o n n e qu i 
o rgan i s e des adop t ions d ' en fan t s , en vue d ' en t i r e r d u profi t , d ' u n e 
m a n i è r e con t r a i r e à la loi, se r end coupab le d ' u n e infract ion punie d ' une 
pe ine d ' e m p r i s o n n e m e n t compr i se e n t r e t rois mois et c inq ans . 

F. J u r i s p r u d e n c e d e s t r i b u n a u x p o l o n a i s e t é c r i t s j u r i d i q u e s 
r e l a t i f s à d e s a f f a i r e s o ù l ' a c c u s é é t a i t i n c u l p é d e traf ic 
d ' e n f a n t s 

78. Le 30 s e p t e m b r e 1994, le journa l Rzeczpospolita publ ia l 'ar t icle d 'un 
é m i n e n t spécial is te de droi t péna l in t i tu lé «S 'agi t - i l b ien de trafic 
d ' e n f a n t s ? » . L ' a u t e u r y dou ta i t s é r i e u s e m e n t de ce q u e l ' infract ion 
s a n c t i o n n é e à l 'ar t ic le IX des disposi t ions t r ans i t o i r e s d u code péna l de 
1969 puisse s ' app l ique r à d ' a u t r e s cas que ceux de traf ic d ' ê t r e s h u m a i n s 
à des fins d e p ros t i t u t ion . Il soul ignai t que , c o m p t e t enu d e l ' h i s to r ique de 
ce t t e d isposi t ion, qui r e m o n t a i t aux t r a i t é s i n t e r n a t i o n a u x conclus en 
1910 pour l u t t e r c o n t r e les r é s e a u x i n t e r n a t i o n a u x qu i exp lo i ta ien t la 
p ros t i t u t i on à l eu r profi t , elle ne pouvai t ê t r e app l i quée à des cas 
d ' adop t ion d ' en fan t s où il n ' é ta i t n u l l e m e n t a l légué qu ' i l exis ta i t des faits 
ou des i n t en t ions liés à l ' o rgan isa t ion de la p ros t i t u t ion . 

79. Le 29 n o v e m b r e 1995, la C o u r s u p r ê m e répond i t pa r la néga t ive à 
une ques t i on de dro i t q u e lui avait posée la cour d ' appe l de Varsovie d a n s 
le cad re d ' une p r o c é d u r e péna le c o n c e r n a n t des accusa t ions p o r t é e s au 
t i t r e d e l 'ar t ic le I X des d isposi t ions t r ans i to i r e s du code péna l de 1969: 
l ' in ten t ion de c o n t r a i n d r e u n e v ic t ime de l ' infract ion de trafic d ' en fan t s à 
se p r o s t i t u e r est-el le u n é l é m e n t cons t i tu t i f d e c e t t e in f rac t ion? 

80. Le 3 novembre 1999, le t r ibuna l régional de Varsovie , d a n s le cad re 
d e c e t t e m ê m e p rocédure péna l e , p rononça un non-l ieu à l 'égard des cinq 
pe r sonnes accusées d e l ' infraction sanc t ionnée p a r l 'ar t icle I X des 
disposi t ions t r ans i to i r e s du code pénal de 1969. Il r appe la que , cet ar t ic le 
n ' é t a n t plus en v igueur , les au to r i t é s de pour su i t e avaient requalif ié les 
ac tes q u e ces pe r sonnes é ta ien t accusées d 'avoir c o m m i s , cons idéran t qu ' i l s 
é t a i en t const i tut i fs d e l ' infraction punie pa r l 'ar t icle 253 § 2 d u nouveau 
code. O r le t r i buna l j u g e a qu ' i l ne pouvai t r e t en i r ce t t e qualif ication car il 
n 'y avait a u c u n mot i f d e cons idére r q u e la no t ion de «traf ic d ' e n f a n t s » 
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englobai t é g a l e m e n t les ac tes en ques t ion , qu i se l imi ta ient à l 'organisa t ion 
d ' adopt ions illicites. Ce n 'é ta i t q u ' e n ver tu du nouveau code péna l , en 
v igueur depuis le 1 e r s e p t e m b r e 1998, q u e l 'o rganisa t ion d 'adopt ions 
illicites é tai t devenue u n e infraction péna le . En conséquence , le t r ibunal 
du t r end re un non-lieu con fo rmémen t à l 'art icle 17 § 1, a l inéa 1, du 
nouveau code, selon lequel il y a lieu de p rocéder ainsi lorsque les charges 
relevées con t re l 'accusé ne sont pas suffisantes. 

8 1 . Sur un appel du p r o c u r e u r , la cour d ' appe l de Varsovie r é f o r m a en 
pa r t i e ce t t e décis ion le 4 février 2000, cons idé ran t q u e la p r o c é d u r e 
d i r igée con t re les accusés pour trafic d ' enfan t s a u r a i t dû se conclure par 
un non-l ieu au mot i f q u e les ac tes qu i l eur é t a i en t r ep rochés ne 
cons t i t ua i en t pas une infract ion péna le p u n i e p a r la loi au m o m e n t où ils 
ava ien t é té commis . La cour r appe la q u e les i n t é r e s sé s ava ien t été 
inculpés de trafic d ' en fan t s au mot i f que , pa r r e c h e r c h e de profit , ils 
ava ien t visité des hôp i t aux , o rphe l i na t s et foyers pour m è r e s seules en 
t e n t a n t de convaincre les p a r e n t s biologiques de d o n n e r leurs enfan t s à 
a d o p t e r , d a n s c e r t a i n s cas con t r e p a i e m e n t . Ils ava ien t en o u t r e éloigne-
les en fan t s de leurs p a r e n t s biologiques en les p l açan t avan t de p r e n d r e 
des m e s u r e s pour e n t a m e r des p rocédure s d ' adop t ion . Les accusés 
ava ien t é g a l e m e n t o rgan i s é des t r ans f e r t s d ' en fan t s au profit d ' é t r a n g e r s 
et versé de l ' a rgen t aux p a r e n t s b io logiques . La cour cons idé ra que 
ces ac t e s n e pouva ien t ê t r e qual if iés ni d e trafic d ' en f an t s a u sens de 
l 'ar t icle IX des disposi t ions t r ans i to i r e s de l 'ancien code , qu i avai t été 
ab rogé , ni d e t raf ic d ' ê t r e s h u m a i n s au sens de l 'a r t ic le 253 § 1 du 
nouveau code péna l . De p a r leur n a t u r e , ces ac tes ne pouva ien t q u ' ê t r e 
cons idé rés c o m m e l ' o rgan i sa t ion d ' adop t ions à l ' é t r a n g e r , à des fins 
c o m m e r c i a l e s d a n s ce r t a in s cas. En conséquence , à l ' époque où ils 
ava ien t é té c o m m i s , soit e n t r e 1990 et 1993, ces ac t e s n e cons t i t ua i en t 
pas une infract ion péna le pu i sque ce n 'es t qu ' avec le code péna l de 1997, 
e n t r é en v igueur le l r l s e p t e m b r e 1998, qu ' i l s pouva ien t t o m b e r sous 
le coup de l 'ar t icle 253 § 2 de ce code , qui s anc t i onne l 'o rganisa t ion 
d ' adop t ions à des fins c o m m e r c i a l e s . En c o n s é q u e n c e , la p r o c é d u r e au ra i t 
dû se clore pa r un non-l ieu au mot i f q u e les ac tes en ques t ion ne 
c o m p r e n a i e n t pas les é l é m e n t s cons t i tu t i f s de l ' infract ion de trafic 
d ' en fan t s tel le qu 'e l l e é ta i t définie pa r la loi polonaise à l ' époque des 
faits, et non pa rce q u e les c h a r g e s r e t e n u e s con t re l 'accusé é t a i en t 
insuff isantes . 

G. D i s p o s i t i o n s p e r t i n e n t e s d e la C o n v e n t i o n d e s N a t i o n s u n i e s 
re la t ive a u x d r o i t s d e l ' en fant 

82. L e 3 0 avril 1991, la Pologne a ratifié la Conven t ion des Na t ions unies 
relat ive aux droi ts de l 'enfant , qui dispose en ses passages p e r t i n e n t s : 
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Article 8 

« 1. Les Etats parties s'engagent à respecter le droit de l'enfant de préserver son 
identité, y compris sa nationalité, son nom et ses relations familiales, tels qu'ils sont 
reconnus par la loi, sans ingérence illégale. (...) » 

Article 21 

«Les Etats parties qui admettent et/ou autorisent l'adoption s'assurent que l'intérêt 
supérieur de l'enfant est la considération primordiale en la matière, et 

a. veillent à ce que l'adoption d'un enfant ne soit autorisée que par les autorités 
compétentes, qui vérifient, conformément à la loi et aux procédures applicables et sur 
la base de tous les renseignements fiables relatifs au cas considéré, que l'adoption peut 
avoir lieu eu égard à la situation de l'enfant par rapport à ses père et mère, parents et 
représentants légaux et que, le cas échéant, les personnes intéressées ont donné leur 
consentement à l'adoption en connaissance de cause, après s'être entourées des avis 
nécessaires ; 

b. reconnaissent que l'adoption à l 'étranger peut être envisagée comme un autre moyen 
d'assurer les soins nécessaires à l'enfant, si celui-ci ne peut, dans son pays d'origine, être 
placé dans une famille nourricière ou adoptive ou être convenablement élevé ; 

c. veillent, en cas d'adoption à l 'étranger, à ce que l'enfant ait le bénéfice de 
garanties et de normes équivalant à celles existant en cas d'adoption nationale; 

d. prennent toutes les mesures appropriées pour veiller à ce que, en cas d'adoption à 
l 'étranger, le placement de l'enfant ne se traduise pas par un profit matériel indu poul
ies personnes qui en sont responsables ; 

e. poursuivent les objectifs du présent article en concluant des arrangements ou des 
accords bilatéraux ou multilatéraux, selon les cas, et s'efforcent dans ce cadre de veiller 
à ce que les placements d'enfants à l 'étranger soient effectués par des autorités ou des 
organes compétents.» 

H . P r o c é d u r e d e r é p a r a t i o n e n c a s d e d é t e n t i o n i n j u s t i f i é e 

8 3 . Le c h a p i t r e 50 d u code de p r o c é d u r e péna le de 1969, d a n s sa 

vers ion en v igueur à l ' époque des faits, prévoyait en son ar t ic le 487 § 4 

l ' i ndemnisa t ion du pré judice r é s u l t a n t d ' u n e d é t e n t i o n provisoire 

m a n i f e s t e m e n t injustifiée et u n e a r r e s t a t i o n et une d é t e n t i o n de 

q u a r a n t e - h u i t h e u r e s au m a x i m u m . Le t r ibuna l régional d a n s le ressor t 

d u q u e l le d é t e n u a é té l ibéré é ta i t c o m p é t e n t pour e x a m i n e r si les 

condi t ions requ i ses pour l 'octroi d ' une i n d e m n i t é é ta ien t r éun ie s . 

La décis ion de ce t r i buna l pouvai t ê t r e a t t a q u é e devan t la cour d ' a p p e l . 

84. Aux t e r m e s de l 'ar t icle 489 d u code, la d e m a n d e d ' i n d e m n i s a t i o n 

d ' une d é t e n t i o n provisoire m a n i f e s t e m e n t injustifiée devai t ê t r e soumise 

d a n s un déla i d ' un an à c o m p t e r de la d a t e où la décis ion c l ô t u r a n t la 

p r o c é d u r e péna le en cause devena i t défini t ive. Dès lors, en p r a t i q u e , u n e 

d e m a n d e en i n d e m n i s a t i o n d ' u n e d é t e n t i o n injustifiée au t i t r e de 

l 'ar t ic le 487 du code de p r o c é d u r e péna le ne pouvai t ê t r e déposée t a n t 
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que la p r o c é d u r e péna le con t re la p e r s o n n e conce rnée n ' é t a i t pas 
t e r m i n é e (voir auss i la décis ion de la C o u r s u p r ê m e n" W R N 106/96, 
9.1.96, publ iée in Prok. i Pr. 1996/6/13). Le t r i buna l c o m p é t e n t pour 
s t a t u e r sur pare i l le d e m a n d e é ta i t t enu d ' é tab l i r si la d é t e n t i o n se 
justifiait à la lumiè re de tou t e s les c i r cons tances de l 'affaire, n o t a m m e n t 
le point de savoir si les a u t o r i t é s ava ien t pr is en c o m p t e tous les é l é m e n t s 
mi l i t an t p o u r ou c o n t r e la d é t e n t i o n (voir n o t a m m e n t la décis ion de la 
C o u r s u p r ê m e n" II K R N 124/95, 13.10.95, publ iée in OSNKW 1996/1-2/7). 

85. Le c h a p i t r e 58 du code de p r o c é d u r e péna le de 1997 prévoit de 
d e m a n d e r u n e i n d e m n i s a t i o n , n o t a m m e n t en cas de d é t e n t i o n injustifiée. 
L 'a r t ic le 552 § 4 du code ac tue l est l ' équiva lent de l 'ar t ic le 487 § 4 du code 
de 1969. 

E N D R O I T 

I. SUR LES E X C E P T I O N S PRÉLIMINAIRES DU G O U V E R N E M E N T 

A. N o n - é p u i s e m e n t d e s v o i e s d e r e c o u r s i n t e r n e s 

86. Le G o u v e r n e m e n t fait valoir q u e le gr ief t i ré de l 'ar t icle 5 § 1 c) de 
la C o n v e n t i o n a u r a i t dû ê t r e déc la ré i r recevable pour n o n - é p u i s e m e n t des 
voies de recours i n t e r n e s , c o n f o r m é m e n t à l 'ar t icle 35 § 1 de la 
C o n v e n t i o n , ainsi l ibel lé : 

«La Cour ne peut être saisie qu'après l'épuisement des voies de recours internes, tel 
qu'il est entendu selon les principes de droit international généralement reconnus (...)» 

87. D ' a p r è s le G o u v e r n e m e n t , le r e q u é r a n t peu t toujours se prévaloir 
d ' u n r ecour s j ud i c i a i r e effectif p o u r faire é t ab l i r si sa d é t e n t i o n e n t r e le 
20 s e p t e m b r e 1994 et le 11 janvier 1995 é ta i t r égu l i è re . Il pou r ra i t 
solliciter des t r i b u n a u x polonais une décision à ce sujet en déposan t une 
d e m a n d e en i n d e m n i s a t i o n d ' u n e d é t e n t i o n m a n i f e s t e m e n t injustifiée au 
t i t r e de l 'a r t ic le 552 du nouveau code de p r o c é d u r e péna l e u n e fois l ' a r rê t 
définit if au fond r e n d u pa r le t r i buna l i n t e r n e . C e r t e s , c o m m e la C o u r l'a 
déc la ré clans sa décis ion sur la recevabi l i té , le droi t d ' ob ten i r une 
l ibé ra t ion et celui de recevoir u n e i n d e m n i t é p o u r t ou t e pr iva t ion de 
l iber té c o n t r a i r e à l 'ar t icle 5 de la Conven t i on sont deux dro i t s d is t incts . 
O r , la ques t ion e x a m i n é e en l 'espèce é t a n t celle de la r égu l a r i t é de la 
d é t e n t i o n du r e q u é r a n t , u n e d e m a n d e au t i t re de l 'ar t ic le 552 du 
nouveau code sera i t un bon moyen d 'ob ten i r u n e décis ion à cet égard . 

88. Le r e q u é r a n t fait valoir q u e l ' a r g u m e n t a t i o n du G o u v e r n e m e n t 
con t i en t u n e c o n t r a d i c t i o n ; en effet, d ' une p a r t , il lui d e m a n d e de se 
prévaloi r d 'un recours appl icable lorsqu' i l est a l légué q u e la d é t e n t i o n 
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provisoire est i l légale e t , d ' a u t r e p a r t , il cons idère q u e sa d é t e n t i o n 
provisoire é ta i t conforme aux ex igences de l 'ar t icle 5 § 1 de la Conven t i on . 

89. La C o u r rappe l le q u e la règle de l ' épu i s emen t des voies de r ecour s 
i n t e r n e s é n o n c é e à l 'ar t icle 35 § 1 d e la C o n v e n t i o n impose aux r e q u é r a n t s 
de se prévalo i r d ' abord des recours n o r m a l e m e n t d isponibles et suff isants 
d a n s le sys t ème j u r i d i q u e de leur pays pour l eur p e r m e t t r e d ' ob ten i r 
r é p a r a t i o n des violat ions qu ' i ls a l l èguen t . Ces r ecour s doivent ex is te r à 
un d e g r é suffisant de c e r t i t u d e , en p r a t i q u e c o m m e en théo r i e , sans quoi 
leur m a n q u e n t l 'effectivité et l 'accessibil i té voulues ( a r r ê t s Aksoy 
c. T u r q u i e du 18 d é c e m b r e 1996, Recueil des arrêts et décisions 1996-VI, 
pp . 2275-2276, §§ 51-52, et Akdivar et a u t r e s c. T u r q u i e du 16 s e p t e m b r e 
1996, Recueil 1996-IV, p. 1210, §§ 65-67). 

90. La C o u r réaf f i rme q u e , c o n f o r m é m e n t à la j u r i s p r u d e n c e des 
o r g a n e s de la Conven t ion , lo rsqu 'es t en j e u la légal i té de la d é t e n t i o n , 
une ac t ion en i n d e m n i s a t i o n d i r igée con t r e l 'E ta t ne cons t i tue pas un 
recours à épu i se r pa rce q u e le droi t de faire e x a m i n e r pa r un t r i buna l la 
légal i té de la d é t e n t i o n et celui d ' ob t en i r r é p a r a t i o n d ' une pr iva t ion de 
l iber té con t r a i r e à l 'ar t icle 5 sont d e u x d ro i t s d i s t inc t s (Zdebski, Zdebska et 
Zdebska c. Pologne ( d é c ) , n° 27748/95 , 6 avril 2000, non pub l iée ) . 

91 . La C o u r rappe l le de plus q u ' u n e d e m a n d e en i n d e m n i s a t i o n d ' une 
d é t e n t i o n provisoire m a n i f e s t e m e n t injustifiée en ve r tu de l 'ar t ic le 552 du 
code de p r o c é d u r e péna le de 1997 p e r m e t à un d é t e n u d ' ob t en i r a posteriori 
une décision sur le point de savoir si sa d é t e n t i o n d a n s le cad re d ' une 
p r o c é d u r e péna le déjà t e r m i n é e é ta i t jus t i f iée , et d ' ob t en i r r é p a r a t i o n 
lorsqu 'e l le ne l'a pas é t é . En ce cas, la p r o c é d u r e vise e s sen t i e l l emen t à 
l ' i ndemni sa t ion du d o m m a g e décou lan t de l ' exécut ion d ' u n e d é t e n t i o n 
provisoire injust if iée. 

92. La C o u r indique que , d a n s sa décision sur la recevabil i té de la 
p r é sen t e cause , elle a considéré que le r e q u é r a n t avait uti l isé les voies de 
recours à sa disposit ion pour faire cont rô ler par un t r ibuna l la régu la r i t é de 
sa d é t e n t i o n en faisant appel de la décision de mise en dé t en t ion du 
20 s e p t e m b r e 1994. En ou t r e , la C o u r relève que , pour que la cour d ' appe l 
de Cracovie se prononce sur le point de savoir si la pro longat ion de sa 
d é t e n t i o n étai t justifiée, le r e q u é r a n t a in ter je té appe l devant ce t t e cour de 
la décision prise par le t r ibuna l régional de Cracovie le 19 d é c e m b r e 1994. La 
C o u r ne voit aucune raison par t icu l iè re de modifier sa conclusion a n t é r i e u r e . 

93 . A la l umiè r e de ce qui p récède , la C o u r cons t a t e qu ' i l y a lieu de 
re je te r l ' except ion de n o n - é p u i s e m e n t é m a n a n t du G o u v e r n e m e n t . 

B. A b u s d e p r o c é d u r e 

94. Le G o u v e r n e m e n t s 'élève en o u t r e con t r e les moyens ut i l isés par le 
r e q u é r a n t pour p r é s e n t e r son affaire devan t la C o u r . En s o u m e t t a n t des 
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a l l éga t ions non é tabl ies , celui-ci a u r a i t eu l ' in ten t ion de t r o m p e r la C o u r 
q u a n t aux faits à l 'origine de l 'affaire et visé à faire du b a t t a g e a u t o u r de 
son affaire. Il conclut q u e la r e q u ê t e au ra i t dès lors dû ê t r e r e j e t ée en 
v e r t u d e l 'ar t ic le 35 § 3 de la C o n v e n t i o n , a u x t e r m e s d u q u e l : 

«La Cour déclare irrecevable toute requête individuelle introduite en application de 
l'article 34, lorsqu'elle estime la requête incompatible avec les dispositions de la 
Convention ou de ses protocoles, manifestement mal fondée ou abusive.» 

95 . Ayant e x a m i n é les griefs d u r e q u é r a n t , la C o u r ne t rouve a u c u n 
mot i f de cons idé re r q u e la p r é s e n t e affaire lui ait é té soumise d 'une 
m a n i è r e cons t i t uan t un abus du dro i t de r ecours . Elle r e j e t t e donc 
l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 1 DE LA 
C O N V E N T I O N 

96. Le r e q u é r a n t a l lègue u n e violat ion de l 'ar t icle 5 § 1 c) de la 
C o n v e n t i o n , qu i d ispose en ses pas sages p e r t i n e n t s : 

« I, Toute personne a droit à la liberté et à la sûreté. Nul ne peut être privé de sa 
liberté, sauf dans les cas suivants et selon les voies légales : 

( . . . ) 

c) s'il a été arrêté et détenu en vue d'être conduit devant l 'autorité judiciaire 
compétente, lorsqu'il y a des raisons plausibles de soupçonner qu'il a commis une 
infraction ou qu'il y a des motifs raisonnables de croire à la nécessité de l 'empêcher de 
commettre une infraction ou de s'enfuir après l'accomplissement de celle-ci; 

( • • • ) » 

A. A r g u m e n t s s o u m i s à la C o u r 

97. Le G o u v e r n e m e n t sou t i en t q u e l ' appréc ia t ion de ce gr ief appel le 
l ' e x a m e n de d e u x ques t ions . 

98 . La p r e m i è r e est celle de savoir s'il exis ta i t en s e p t e m b r e 1994 des 
motifs r a i sonnab le s de s o u p ç o n n e r le r e q u é r a n t d 'avoir c o m m i s l ' infract ion 
de trafic d ' en fan t s . Il r e s sor ta i t de l 'acte d ' accusa t ion q u e le r e q u é r a n t 
avait r e c h e r c h é ac t i vemen t des en fan t s à a d o p t e r en p r e n a n t con tac t avec 
les p a r e n t s ou les m è r e s et en inc i tan t ceux-ci à se s é p a r e r de leurs enfan t s 
con t r e de l ' a rgen t , é t a n t au fait de leurs difficultés financières. Le 
r e q u é r a n t a u r a i t pris t ou t e s les m e s u r e s p r a t i q u e s et j u r i d i q u e s 
nécessa i res pour o r g a n i s e r des t r ans f e r t s légaux de bébés à l ' é t r ange r . En 
par t i cu l i e r , il a u r a i t agi c o m m e r e p r é s e n t a n t des p a r e n t s adopt i fs d a n s le 
cad re des p r o c é d u r e s d ' adop t ion devan t les t r i b u n a u x polonais . Les 
p reuves recuei l l ies pa r les a u t o r i t é s de p o u r s u i t e a u r a i e n t m o n t r é q u ' e n 
inc i tan t les p a r e n t s biologiques à l ivrer de faux t é m o i g n a g e s au cours de 
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ces p r o c é d u r e s , le r e q u é r a n t e n t e n d a i t t r o m p e r les t r i b u n a u x q u a n t aux 
c i rcons tances qui les ava ien t condui t s à r e n o n c e r à leurs dro i t s p a r e n t a u x . 

99. Les faits ci tés pa r les a u t o r i t é s de pou r su i t e d a n s l ' o rdonnance de 
mise en d é t e n t i o n du 20 s e p t e m b r e 1994, conf i rmés pa r les p reuves 
r a s s e m b l é e s avant ce t t e d a t e , ont é té pa r la sui te cor roborés pa r celles 
fournies sur commiss ions rogatoires pa r les a u t o r i t é s jud ic i a i r e s 
f rançaises , i t a l i ennes et a m é r i c a i n e s . De plus , su r la base de t é m o i g n a g e s 
é m a n a n t de c l ien ts du r e q u é r a n t , le p r o c u r e u r rég iona l de Cracovie avai t 
r e t e n u le 18 ma i 2000 de nouvel les cha rges , plus é t e n d u e s , con t re lui. Pour 
le G o u v e r n e m e n t , les c i r cons tances don t les a u t o r i t é s de pour su i t e avaient 
conna i s sance en s e p t e m b r e 1994, c i tées d a n s l ' o rdonnance de mise en 
d é t e n t i o n du 20 s e p t e m b r e 1994, just i f iaient r a i s o n n a b l e m e n t de 
s o u p ç o n n e r le r e q u é r a n t d 'avoi r c o m m i s l ' infract ion de trafic d ' en fan t s , 
soupçons qu i cons t i t ua i en t une condi t ion pour o r d o n n e r la d é t e n t i o n 
provisoire d ' a p r è s l 'ar t icle 209 du code de p r o c é d u r e péna le de 1969. 

100. Le G o u v e r n e m e n t fait en o u t r e valoir q u e , p o u r éva luer le gr ief 
t i ré de l 'ar t ic le 5 § 1 d e la C o n v e n t i o n , il faut e x a m i n e r u n e seconde 
ques t ion , à savoir d é t e r m i n e r si les act ivi tés d a n s lesquel les le r e q u é r a n t 
avait é té impl iqué pouva ien t , au m o m e n t de son a r r e s t a t i o n , ê t r e 
qual i f iées de trafic d ' en fan t s , infract ion s a n c t i o n n é e à l ' époque des 
faits pa r l 'ar t icle IX des d isposi t ions t r ans i to i r e s d u code péna l d e 1969. 
Il soul igne q u ' u n e i n t e r p r é t a t i o n l i t t é ra le de c e t t e d isposi t ion , n o t a m m e n t 
de son p a r a g r a p h e 2, condui t à conclure qu 'e l le n ' ex ige pas q u e le trafic 
d ' en fan t s soit effectué au d é t r i m e n t de ces d e r n i e r s . Pare i l le condi t ion 
n 'es t e x p r e s s é m e n t m e n t i o n n é e q u ' a u p a r a g r a p h e 1 de ce t t e d isposi t ion, 
qui prévoit une sanc t ion péna le à l ' encon t re des individus ayant 
fourni , a t t i r é ou enlevé d e s pe r sonnes à des fins de p ros t i t u t ion . Le 
G o u v e r n e m e n t s ' appu ie à cet éga rd sur la décis ion du 29 n o v e m b r e 1995 
de la C o u r s u p r ê m e , où celle-ci a déc la ré q u e l ' i n ten t ion de l ' a u t e u r de 
l ' infract ion de c o n t r a i n d r e la v ic t ime de l ' infract ion à se p r o s t i t u e r 
n ' é ta i t pas un é l é m e n t cons t i tu t i f de l ' infract ion. Dès lors, l ' i n ten t ion de 
nu i re à la v ic t ime ne se ra i t pas u n e condi t ion p réa l ab l e nécessa i re pour 
é tab l i r l ' exis tence de l ' infraction de trafic d ' en fan t s . 

101. Selon le G o u v e r n e m e n t , la seule condi t ion requ ise est que 
l ' a u t e u r de l ' infract ion ai t é té imp l iqué d a n s des ac tes pouvan t ê t r e 
cons idérés c o m m e un trafic, c 'es t -à-dire qu ' i l ait agi à d e s fins 
c o m m e r c i a l e s . Le G o u v e r n e m e n t est convaincu qu ' i l é ta i t jus t i f ié de 
d o n n e r aux ac tes c o m m i s p a r le r e q u é r a n t la qual i f icat ion j u r i d i q u e de 
trafic d ' en fan t s telle q u e définie pa r le droi t polonais à l ' époque 
cons idé rée . Il soul igne à cet é g a r d que le r e q u é r a n t n 'avai t à l 'évidence 
pas l imi té ses act iv i tés à celles c o r r e s p o n d a n t h a b i t u e l l e m e n t à la 
fonction de r e p r é s e n t a n t en jus t i ce d a n s une p r o c é d u r e d ' adop t ion et 
qu ' i l avai t agi par a p p â t du ga in . 
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102. Le G o u v e r n e m e n t conclut que les ac tes c o m m i s p a r le r e q u é r a n t 
p e u v e n t r a i s o n n a b l e m e n t ê t re cons idérés c o m m e cons t i tu t i f s de 
l ' infract ion de trafic d ' en fan t s , s anc t i onnée à l ' époque pa r l 'ar t icle IX des 
d isposi t ions t r ans i to i r e s du code péna l de 1969. Dès lors, en s e p t e m b r e 
1994, «il a é té a r r ê t é (...) en vue d ' ê t r e condui t devan t l ' au tor i t é 

j ud i c i a i r e c o m p é t e n t e , [puisqu ' i l y avai t ] des ra i sons p laus ib les de 
s o u p ç o n n e r qu ' i l [avait] c o m m i s une inf rac t ion» , selon les t e r m e s de 
l 'a r t ic le 5 § 1 c) de la Conven t i on . 

103. Q u a n t au r e q u é r a n t , il aff irme q u e , d ' ap rè s une décis ion r e n d u e 
p a r le t r i b u n a l rég iona l de Cracovie le 11 j a n v i e r 1995, les faits qu i lui 
é t a i en t r ep rochés ne pouvaien t r a i s o n n a b l e m e n t ê t r e qualif iés de trafic 
d ' en fan t s au sens de l 'ar t icle I X des d isposi t ions t r ans i to i r e s du code 
péna l de 1969. A son avis, ce t t e décision revient à d i re q u e sa d é t e n t i o n 
é ta i t d é p o u r v u e de base légale. 

104. Le r e q u é r a n t cite é g a l e m e n t la j u r i s p r u d e n c e des t r i b u n a u x 
polonais re la t ive aux affaires péna le s p o r t a n t sur le trafic d ' en fan t s . En 
p r e m i e r lieu, il invoque une décision de la C o u r s u p r ê m e du 29 n o v e m b r e 
1995, où celle-ci déc la re q u e l ' i n ten t ion de c o n t r a i n d r e u n e v ic t ime de 
trafic d ' en fan t s à se p r o s t i t u e r ne r e p r é s e n t e pas u n é l é m e n t cons t i tu t i f 
de ladi te infract ion. O r , d a n s ce t t e décision, la C o u r s u p r ê m e ne définit 
pas la no t ion de « t ra f ic d ' e n f a n t s » pu isqu 'e l le n ' i nd ique pas que ls actes 
sont cons idé rés c o m m e du « t r a f i c» . En l ' absence de déf ini t ion claire de 
c e t t e not ion , il ne se ra i t donc pas possible de m a i n t e n i r con t re lui 
l ' accusa t ion de « t ra f ic d ' e n f a n t s » . 

105. Le r e q u é r a n t m e n t i o n n e é g a l e m e n t la décision du t r ibuna l 
rég iona l de Varsovie du 13 j u i n 1995, d a n s sa p a r t i e où celui-ci cons idère 
q u e la no t ion de « t ra f ic d ' e n f a n t s » impl ique p a r n a t u r e le trafic d ' ê t r e s 
h u m a i n s en vue de les c o n t r a i n d r e à se p ros t i t ue r . En o u t r e , d a n s son 
a r r ê t du 4 février 2000, la cour d ' appe l de Varsovie a cons idéré que les 
ac tes r ep rochés aux accusés , s imi la i res à ceux en cause en l 'espèce, 
n ' é t a i e n t pas const i tu t i fs de l ' infract ion pun ie p a r l 'ar t icle IX des 
d isposi t ions t r ans i to i r e s à l ' époque où ils ava ien t é té c o m m i s . C e t a r r ê t 
est devenu définit if ca r les a u t o r i t é s de p o u r s u i t e n 'on t pas formé de 
pourvoi en cassa t ion . Le r e q u é r a n t soul igne q u e le G o u v e r n e m e n t n 'a 
pas e x p r i m é sa posi t ion à l ' égard de cet a r r ê t , qu i est d i r e c t e m e n t en 
r a p p o r t avec l 'espèce puisqu ' i l r e n f e r m e u n e i n t e r p r é t a t i o n préc ise de 
l 'ar t ic le IX . 

106. Le r e q u é r a n t no t e de surcro î t q u e le dro i t de la famille appl icable 
à l ' époque des faits ne con tena i t a u c u n e l imi ta t ion à l ' adopt ion s 'agissant 
de la na t i ona l i t é et du lieu de rés idence des p a r e n t s c a n d i d a t s à l ' adopt ion. 
Le pr inc ipe gu idan t les décis ions d e ju s t i ce pr ises d a n s les affaires 
d ' adop t ion é ta i t celui de l ' in té rê t s u p é r i e u r de l 'enfant . Ce n ' es t q u ' a p r è s 
l ' a m e n d e m e n t du code de la famil le , a d o p t é en 1995, q u e le lieu de 
rés idence des p a r e n t s c and ida t s est devenu un c r i t è re p e r t i n e n t . A 
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l ' époque de sa d é t e n t i o n , il n 'y avait donc a u c u n e d i s t inc t ion j u r i d i q u e 
e n t r e les adop t ions d a n s le pays d 'or ig ine et les adop t ions à l ' é t r ange r . 

107. Le r e q u é r a n t fait enfin valoir q u e les a u t o r i t é s de p o u r s u i t e on t 
t o t a l e m e n t négl igé ces cons idé ra t ions l ég i t imes et n ' é t a i e n t mot ivées q u e 
p a r des fac teurs non pas j u r i d i q u e s , mais po l i t iques , p o u r ce qui est des 
affaires d ' adop t ion à l ' é t r ange r . 

B. A p p r é c i a t i o n d e la C o u r 

108. La C o u r r appe l l e q u e l 'ar t ic le 5 § 1 de la C o n v e n t i o n d resse des 
motifs admiss ib les de pr iva t ion de l iber té u n e liste l imi ta t ive qui appel le 
u n e i n t e r p r é t a t i o n é t ro i te (voir, p a r e x e m p l e , l ' a r rê t Ciu l la c. I ta l ie du 
22 février 1989, série A n" 148, p. 18, § 41) . L 'ar t ic le 5 § 1 c) n ' au to r i s e à 
p lacer u n e p e r s o n n e en d é t e n t i o n q u e d a n s le cad re d ' une p r o c é d u r e 
p é n a l e , en vue de la t r a d u i r e devan t l ' au to r i t é j ud ic i a i r e c o m p é t e n t e 
lorsqu ' i l y a des ra i sons plaus ibles de soupçonne r qu 'e l l e a c o m m i s u n e 
infract ion (Jécius c. Lituanie, n" 34578/97 , § 50, C E D H 2000-LX). 
L ' ex i s t ence de « ra i sons p laus ib les» - pour r e p r e n d r e les t e r m e s de 
l 'ar t icle 5 § 1 c) - de soupçonne r u n e infract ion péna le p r é s u p p o s e celle 
de faits ou r e n s e i g n e m e n t s p r o p r e s à p e r s u a d e r un o b s e r v a t e u r objectif 
q u e l ' individu en cause peu t avoir accompli l ' infract ion. E n règ le 
g é n é r a l e , les p rob l èmes en la m a t i è r e se posen t au n iveau des faits . Il 
faut a lors se d e m a n d e r si l ' a r r e s t a t i on et la d é t e n t i o n se fondaient sur 
des é l é m e n t s objectifs suffisants p o u r jus t i f ie r des « r a i sons p laus ib les» 
de soupçonne r q u e les faits en cause s ' é ta ien t r é e l l e m e n t p rodu i t s ( a r r ê t s 
Fox, C a m p b e l l et H a r t l e y c . R o y a u m e - U n i du 30 aoû t 1990, sér ie A n° 182, 
pp . 16-18, §§ 32-34, et M u r r a y c. R o y a u m e - U n i du 28 oc tobre 1994, série A 
n° 300-A, pp . 24-29, §§ 50-63) . 

109. Toutefo is , ou t r e l 'aspect factuel , l ' exis tence de « ra i sons 
plaus ibles de s o u p ç o n n e r » au sens de l 'ar t icle 5 § 1 c) exige que les faits 
invoqués pu issen t r a i s o n n a b l e m e n t passer pour re lever de l 'une des 
sect ions du code péna l t r a i t a n t du c o m p o r t e m e n t c r imine l . Ainsi , il ne 
peu t à l 'évidence pas y avoir de soupçons r a i sonnab le s si les ac tes ou faits 
r e t e n u s con t re u n d é t e n u ne cons t i t ua i en t pas un c r i m e au m o m e n t où ils 
se sont p rodu i t s . En l 'espèce, la ques t i on est de savoir si la d é t e n t i o n du 
r e q u é r a n t é ta i t « r é g u l i è r e » au sens de l 'ar t icle 5 § 1. La Conven t ion 
renvoie p o u r l ' essent ie l à la légis la t ion na t i ona l e , ma i s elle exige de 
surcroî t la conformi té de t ou t e m e s u r e pr ivat ive de l ibe r té au bu t de 
l 'ar t icle 5 : p r o t é g e r l ' individu con t r e l ' a rb i t r a i r e ( a r r ê t s Bozano c. F rance 
du 18 d é c e m b r e 1986, série A n " 111, p. 23, § 54, et L o u k a n o v c . Bulgar ie du 
20 m a r s 1997, Recueil 1997-11, pp . 543-544, § 41) . 

110. Là où la C o n v e n t i o n , c o m m e en son ar t ic le 5, renvoie d i r e c t e m e n t 
au dro i t i n t e r n e , le respec t de celui-ci forme p a r t i e i n t é g r a n t e des 
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ob l iga t ions des E t a t s c o n t r a c t a n t s , de so r te q u e la C o u r a c o m p é t e n c e 
pour s 'en a s s u r e r au b e s o i n ; toutefois , l ' a m p l e u r de la t âche dont elle 
s ' acqu i t t e en la m a t i è r e t rouve des l imi tes d a n s l ' économie du sys tème 
e u r o p é e n de s a u v e g a r d e car il i ncombe au p r e m i e r chef aux au to r i t é s 
na t i ona l e s , n o t a m m e n t aux t r i b u n a u x , d ' i n t e r p r é t e r et a p p l i q u e r ce droi t 
(voir, e n t r e a u t r e s , ibidem, et l ' a r r ê t K e m m a c h e c. F r a n c e (n" 3) du 
24 n o v e m b r e 1994, sér ie A n" 296-C, p . 88 , § 42) . 

111. La C o u r observe q u ' e n l 'espèce le r e q u é r a n t fut placé en 
d é t e n t i o n provisoire au mot i f q u ' o n le soupçonna i t d ' ê t r e imp l iqué d a n s 
des ac tes qualif iés de trafic d ' en fan t s , infract ion pun ie p a r l ' a r t ic le I X 
des disposi t ions t r ans i to i r e s du code de 1969, et d 'avoir inci té ce r t a ines 
p e r s o n n e s à d o n n e r de faux t é m o i g n a g e s au cours des p r o c é d u r e s 
jud ic i a i r e s . La C o u r note q u e , j u s q u ' à l ' époque des faits, ce t t e disposi t ion 
n 'ava i t j a m a i s é té app l iquée pa r les t r i b u n a u x polonais , q u e ce soit dans le 
c o n t e x t e de la d é t e n t i o n provisoire ou d a n s q u e l q u e p r o c é d u r e p é n a l e au 
fond q u e ce soit. C 'es t p o u r q u o i ce t t e disposi t ion a d o n n é lieu à de g r a n d e s 
difficultés d ' i n t e r p r é t a t i o n s 'agissant des é l é m e n t s cons t i tu t i f s de 
l ' infract ion. En par t i cu l i e r , u n e des ques t ions c ruc ia les en l 'espèce 
consis ta i t à d é t e r m i n e r que ls ac tes é t a i en t const i tu t i fs de c e t t e infract ion. 
La C o u r renvoie n o t a m m e n t à la décision du t r i buna l régional de Cracovie 
du 4 oc tobre 1994, où celui-ci a déc la ré q u e l 'affaire n ' ava i t pas de 
p r é c é d e n t et soulevai t de g r a n d e s difficultés, t an t en fait q u ' e n droi t . 

112. La C o u r cons t a t e q u e les décisions p e r t i n e n t e s auxque l l e s les 
pa r t i e s font r é fé rence ont é té r e n d u e s pa r les t r i b u n a u x polonais p e n d a n t 
la pé r iode consécut ive à la l ibé ra t ion du r e q u é r a n t , i n t e r v e n u e le 11 j anv ie r 
1995 ( p a r a g r a p h e s 79-81 c i -dessus) . P a r m i celles-ci, la plus r é c e n t e est 
celle p rononcée pa r la cour d ' appe l de Varsovie le 4 février 2000. La Cour 
reconna î t q u e ce t t e affaire p r é s e n t e u n e c e r t a i n e r e s s e m b l a n c e avec celle 
du r e q u é r a n t , pu i sque les i n t é r e s sé s y é t a i en t é g a l e m e n t accusés de trafic 
d ' en fan t s . D a n s ce t t e affaire, la cour d ' appe l a j u g é q u e les act ivi tés 
auxque l l e s les accusés ava ien t pa r t i c ipé ne pouva ien t s ' i n t e r p r é t e r que 
c o m m e l ' o rgan i sa t ion d ' adop t ions à l ' é t r ange r , d a n s ce r t a in s cas à des 
fins c o m m e r c i a l e s , et q u e ces ac tes , c o m m e ceux dont le r e q u é r a n t é tai t 
l ' au t eu r , n ' é t a i e n t pas r é p r é h e n s i b l e s à l ' époque où ils ava ien t é té commis . 

113. Toutefo is , la C o u r ne sau ra i t spécu le r sur le point de savoir si, et 
si oui , c o m m e n t , cet a r r ê t p o u r r a i t influer sur la décis ion qui se ra r e n d u e 
d a n s la p r o c é d u r e péna le d i r igée con t r e le r e q u é r a n t , tou jours p e n d a n t e . 

114. P o u r app réc i e r si la d é t e n t i o n du r e q u é r a n t é ta i t r égu l iè re au 
sens de l 'ar t ic le 5 § 1 c) de la Conven t ion , la C o u r doi t en o u t r e teni r 
c o m p t e de la s i tua t ion j u r i d i q u e tel le qu 'e l le exis ta i t à l ' époque des faits. 
En l ' absence de j u r i s p r u d e n c e p e r t i n e n t e ou d 'avis u n a n i m e des 
spécia l is tes du dro i t suscept ib les de j e t e r u n e l umiè r e sur l 'applicabi l i té 
de l 'ar t ic le IX des disposi t ions t r ans i t o i r e s à des s i tua t ions c o m p a r a b l e s à 
celle du r e q u é r a n t , la C o u r observe que les t r i b u n a u x i n t e r n e s ont passé 
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en revue u n c e r t a i n n o m b r e d ' é l é m e n t s qu ' i l s ont j u g é s p e r t i n e n t s pour 
a p p r é c i e r ce t t e ques t ion . A ce t t e fin, ils ont pris en c o m p t e la p o r t é e de la 
p r o c u r a t i o n confiée au r e q u é r a n t pa r les pa r t i e s à la p r o c é d u r e d ' adop t ion 
et r e che rché si, de m ê m e q u e les m e s u r e s concrè tes pr ises p a r l ' in té ressé , 
elle é ta i t compa t ib l e avec la p r a t i q u e n o r m a l e m e n t a c c e p t é e . Ils ont 
é g a l e m e n t é tud ié si la r é m u n é r a t i o n touchée pa r le r e q u é r a n t é ta i t 
a p p r o p r i é e . La C o u r note auss i q u e les a u t o r i t é s na t iona le s se sont 
l a r g e m e n t appuyées sur les p reuves r a s s e m b l é e s au cours de l ' e n q u ê t e et 
ont e s t imé à la l u m i è r e de ces é l é m e n t s que , sur le p l an des faits, les 
soupçons pesan t sur le r e q u é r a n t é t a i en t r a i s o n n a b l e m e n t jus t i f iés . 

115. La C o u r no te enfin q u e , si la d é t e n t i o n du r e q u é r a n t avait 
u n i q u e m e n t é té fondée sur le fait qu ' i l é ta i t soupçonné d 'avoir p r a t i q u é 
le trafic d ' en fan t s , la légal i té de sa d é t e n t i o n a u r a i t susci té des dou te s 
c o m p t e t enu des con t r ad ic t ions ex i s t an t d a n s l ' i n t e r p r é t a t i o n du dro i t 
i n t e r n e . O r elle se basa i t é g a l e m e n t sur des soupçons selon lesquels il 
a u r a i t incité des pe r sonnes ayant pr is pa r t à la p r o c é d u r e d ' adop t ion à 
d o n n e r de faux t é m o i g n a g e s d a n s le bu t d ' é g a r e r la j u s t i ce . 

116. D a n s l ' ensemble , la C o u r cons idère q u e r ien ne m o n t r e q u e 
l ' i n t e rp r é t a t i on des disposi t ions légales invoquées p a r les a u t o r i t é s 
i n t e rnes en l 'espèce ait é t é a r b i t r a i r e ou d é r a i s o n n a b l e au point de 
conférer à la d é t e n t i o n du r e q u é r a n t un c a r a c t è r e i r régu l ie r . 

117. En c o n s é q u e n c e , il n 'y a pas eu viola t ion de l 'ar t ic le 5 § 1 de la 
Conven t ion . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 4 DE LA 
C O N V E N T I O N 

118. Le r e q u é r a n t se p la in t de ce q u e la p r o c é d u r e de con t rô le de sa 
d é t e n t i o n provisoire n ' a pas r e spec té le p r inc ipe du con t r ad i c to i r e et 
n ' é t a i t donc pas conforme à l 'ar t icle 5 § 4 de la Conven t ion , ainsi libellé : 

«Toute personne privée de sa liberté par arrestation ou détention a le droit 
d'introduire un recours devant un tribunal, afin qu'il statue à bref délai sur la légalité 
de sa détention et ordonne sa libération si la détention est illégale. » 

A. A r g u m e n t s s o u m i s à la C o u r 

119. Le G o u v e r n e m e n t c o m m e n t e tout d ' abord l ' a r g u m e n t du 
r e q u é r a n t selon leque l la p r o c é d u r e en appel de la décis ion de mise en 
d é t e n t i o n du 20 s e p t e m b r e 1994, qu i s 'est t e n u e en oc tobre 1994 devan t 
le t r i buna l rég iona l de Cracov ie , n ' a u r a i t pas é té conforme aux exigences 
de l 'ar t icle 5 § 4 car l ' in té ressé n'y avait pas pr is pa r t et ses avocats 
n ' ava ien t pas ass is té à l ' aud ience . Le G o u v e r n e m e n t soul igne q u ' e n fait 
les avocats du r e q u é r a n t , M M . M.G. et W.P . , on t b ien par t i c ipé à la 
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séance du t r i buna l , à qu i ils ont p r é s e n t é o r a l e m e n t des a r g u m e n t s v e n a n t 
c o m p l é t e r ceux p r é s e n t e s p a r écrit dans le c ad re de ce t t e p r o c é d u r e . 

120. P e n d a n t q u e le r e q u é r a n t é ta i t d é t e n u , c 'es t -à-dire en t r e le 
20 s e p t e m b r e 1994 et le 11 janvier 1995, la légal i té de sa d é t e n t i o n fut 
con t rô lée à deux repr i ses p a r le t r i buna l rég iona l , les 4 oc tobre et 
19 d é c e m b r e 1994, et une fois pa r la cour d ' appe l , le 11 j a n v i e r 1995. Le 
G o u v e r n e m e n t r econna î t q u ' e n d é c e m b r e 1994 et j a n v i e r 1995 la 
p rocédure n ' a pas t o t a l e m e n t r e spec té le p r inc ipe du con t rad ic to i r e 
pu i sque ni le r e q u é r a n t ni son conseil n 'on t é té au to r i sés à pa r t i c ipe r aux 
séances du t r i buna l . Toute fo i s , la su i te de la p r o c é d u r e , a p r è s que le 
r e q u é r a n t eut fait appe l de la décis ion de le placer en d é t e n t i o n , est 
i r r ép rochab le , é t a n t d o n n é que ses avocats ont pu p la ider devan t le 
t r i buna l . 

121. Le G o u v e r n e m e n t conclut q u e la p r o c é d u r e de con t rô le de la 
légal i té de la d é t e n t i o n provisoire du r e q u é r a n t é ta i t conforme aux 
ex igences de l 'ar t ic le 5 § 4 de la Conven t ion . 

122. Le r e q u é r a n t sou t i en t que le p r o c u r e u r a pa r t i c ipé d'office le 
4 oc tobre 1994 à l ' audience du t r i b u n a l rég iona l de Cracovie a u cours de 
laquel le celui-ci a e x a m i n é l 'appel formé con t r e la décis ion de mise en 
d é t e n t i o n . C o n f o r m é m e n t aux lois appl icables à l ' époque , l u i -même 
n ' é ta i t pas au to r i s é à ass i s te r à c e t t e a u d i e n c e , ni à a u c u n e a u t r e dans la 
sui te de la p r o c é d u r e re la t ive à la d é t e n t i o n . Il faut é g a l e m e n t n o t e r que la 
décis ion ini t ia le de mise en d é t e n t i o n avait é té prise non pas p a r un 
t r i buna l , c o m m e le veut la C o n v e n t i o n , ma i s pa r le p a r q u e t . En o u t r e , il 
n 'ava i t pas é té i n t e r r o g é p a r le p r o c u r e u r , q u e ce soit au m o m e n t de 
son a r r e s t a t i o n ou, u l t é r i e u r e m e n t , avan t l ' aud ience du 4 oc tobre 1994. 
En c o n s é q u e n c e , on ne s au ra i t exc lure q u e le t r i buna l , qui ne disposai t 
pas des r éponses qu ' i l avait fournies à l ' i n t e r roga to i r e , ait dû a d m e t t r e la 
vé rac i t é des a r g u m e n t s du p r o c u r e u r mi l i t an t p o u r sa mise en dé t en t i on , 
a r g u m e n t s dont il n 'ava i t pas eu conna i s sance . Il n ' a donc pas pu se 
dé fendre ef f icacement . 

Le r e q u é r a n t r econna î t que le t r i buna l rég iona l a au to r i s é à t i t r e 
excep t ionne l ses avocats , M M . W.P . et M.G. , à ass i s te r à l ' aud ience du 
4 oc tobre 1994. Toutefo is , ils ont s e u l e m e n t pu p r e n d r e la paro le , sans 
avoir accès au dossier , ap r è s quoi on leur a o rdonné de q u i t t e r le 
p r é t o i r e . Pa r la su i t e , le p r o c u r e u r a p r é s e n t é son réqu i s i to i re au t r ibuna l 
a lors que ni l u i - m ê m e ni ses r e p r é s e n t a n t s n ' é t a i e n t p r é s e n t s . 

Les seuls é l é m e n t s don t ces d e r n i e r s ava ien t conna i s sance à l ' époque 
é t a i en t la décis ion de mise en d é t e n t i o n et l ' appel formé p a r l u i -même 
con t r e celle-ci. Ni lui ni ses r e p r é s e n t a n t s n ' ava ien t à ce t t e é p o q u e accès 
au dossier . En c o n s é q u e n c e , ne conna i s san t pas les p reuves ve r sées au 
doss ier , ils ne pouva ien t q u e se livrer à des suppos i t ions . 

123. S 'agissant de la p r o c é d u r e de d é c e m b r e 1994, re la t ive à la 
d e m a n d e du p r o c u r e u r t e n d a n t à p ro longer sa d é t e n t i o n , le r e q u é r a n t 
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soul igne q u e ce t t e d e m a n d e n 'ava i t é té c o m m u n i q u é e ni à l u i - m ê m e ni à 
ses avocats , et qu ' i l s ne conna i s sa ien t donc pas les a r g u m e n t s sur lesquels 
se fondait l ' accusat ion pour justifier parei l le p ro longa t ion . 

124. L ' in t é ressé soul igne q u e , p a r su i te des ca rences de la p r o c é d u r e 
de con t rô le de la légal i té de sa d é t e n t i o n provisoire , le t r i b u n a l régional de 
Cracovie rendi t à d e u x rep r i ses (les 4 oc tobre et 19 d é c e m b r e 1994) des 
décis ions qui se révé lè ren t u l t é r i e u r e m e n t e r ronées à la l u m i è r e de la 
décis ion du 11 j a n v i e r 1995 de la cour d ' appe l de Cracovie . 

Le r e q u é r a n t conclut q u e le p r inc ipe d ' éga l i t é des a r m e s n 'es t r e spec té 
d a n s le cad re de p r o c é d u r e s re la t ives à u n e d é t e n t i o n provisoi re q u e 
lorsque celles-ci r evê t en t un c a r a c t è r e r é e l l e m e n t con t r ad i c to i r e . En ce 
cas , le d é t e n u est i n t e r r o g é , ses avocats ont la possibi l i té de p la ider 
devan t le t r i buna l , et les a u t o r i t é s de p o u r s u i t e c o m m e le d é t e n u ont un 
m ê m e accès au dossier . 

B. A p p r é c i a t i o n d e la C o u r 

125. La C o u r rappe l le q u ' a u x t e r m e s de l 'ar t icle 5 § 4, les pe r sonnes 
a r r ê t é e s ou d é t e n u e s ont dro i t à un e x a m e n du respec t des ex igences de 
p r o c é d u r e et de fond nécessa i res à la « l éga l i t é» , au sens de l 'ar t icle 5 § 1, 
de leur p r iva t ion de l iber té ( a r r ê t B r o g a n et a u t r e s c. R o y a u m e - U n i du 
29 n o v e m b r e 1988, série A n° 145-B, pp. 34-35, § 65). La p r o c é d u r e 
re levan t de l 'ar t icle 5 § 4 ne doit pas toujours s ' a c c o m p a g n e r de 
g a r a n t i e s i den t iques à celles q u e l 'ar t ic le 6 § 1 prescr i t pour les lit iges 
civils ou p é n a u x , ma i s elle doit r evê t i r un c a r a c t è r e j ud i c i a i r e et offrir à 
l ' individu en cause des g a r a n t i e s a d a p t é e s à la n a t u r e de la pr iva t ion de 
l iber té dont il se p la in t . P o u r d é t e r m i n e r si une p r o c é d u r e offre les 
« g a r a n t i e s f o n d a m e n t a l e s de p r o c é d u r e app l iquées en m a t i è r e de 
pr iva t ion de l i be r t é» , il faut avoir éga rd à la n a t u r e pa r t i cu l i è r e des 
c i r cons tances d a n s lesquel les elle se dé rou l e (voir, e n t r e a u t r e s , l ' a r rê t 
Megyer i c. A l l e m a g n e du 12 ma i 1992, série A n° 237-A, pp. 11-12, § 2 2 ) . 

126. P o u r les p e r s o n n e s d é t e n u e s d a n s les condi t ions énoncées à 
l 'ar t icle 5 § l e ) , u n e aud ience est nécessa i re ( a r r ê t K a m p a n i s c. Grèce 
du 13 ju i l le t 1995, sér ie A n" 318-B, p. 45, § 47) . En par t i cu l i e r , un procès 
p o r t a n t sur u n recours formé con t r e une d é t e n t i o n doit g a r a n t i r l ' égal i té 
des a r m e s e n t r e les pa r t i e s , le p r o c u r e u r et le d é t e n u (Nikolova c. Bulgarie 
[ G C ] , n" 31195/96, § 58, C E D H 1999-11). 

127. La possibi l i té de r é fu te r u t i l e m e n t les déc l a r a t i ons ou 
cons idé ra t ions que le m i n i s t è r e public fonde sur c e r t a i n e s pièces du 
doss ier p r é suppose d a n s ce r t a in s cas q u e la défense puisse y avoir accès 
( a r r ê t L a m y c. Belg ique du 30 m a r s 1989, sér ie A n" 151, pp. 16-17, § 29). 

128. La C o u r observe q u ' e n l 'espèce le r e q u é r a n t a é té placé en 
d é t e n t i o n en ve r tu du m a n d a t d ' a r r ê t émis pa r le p r o c u r e u r régional de 
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Cracovie le 19 s e p t e m b r e 1994. L ' in té ressé a p a r la su i te saisi le t r ibuna l 
régional de Cracovie d ' un appel con t re ce t t e décision. C e t t e ju r id ic t ion le 
d é b o u t a lors d ' une séance t e n u e le 4 oc tobre 1994 et , le 19 d é c e m b r e 1994, 
e x a m i n a la d e m a n d e du p r o c u r e u r t e n d a n t à p ro longer la d é t e n t i o n de 
trois mois . Le t r ibuna l régional é ta i t c o m p é t e n t pour s t a t u e r sur la 
r égu l a r i t é d 'un m a i n t i e n en d é t e n t i o n provisoire en fonction de 
l 'évolut ion de l 'affaire et pour d i re si pare i l m a i n t i e n é ta i t jus t i f ié . Le 
11 j a n v i e r 1995, la cour d ' appe l d e Cracovie e x a m i n a le r ecour s d u 
r e q u é r a n t con t r e la décis ion du 19 d é c e m b r e 1994 visant à p ro longer la 
d é t e n t i o n et re je ta en fin de c o m p t e la d e m a n d e du p r o c u r e u r . 

129. La C o u r observe tou t d ' abord q u e , c o n f o r m é m e n t à la législat ion 
en v igueur à l ' époque des faits en m a t i è r e de p r o c é d u r e péna l e , la 
d é t e n t i o n provisoire a é té o r d o n n é e pa r le p r o c u r e u r , décis ion qui pouvait 
faire l 'objet d ' un appe l . La légis la t ion n ' au to r i sa i t ni le r e q u é r a n t l u i -même 
ni son avocat à ass i s te r à l ' aud ience o rgan i sée d a n s le c ad re de la p r o c é d u r e 
d ' appe l . La C o u r note toutefois q u ' e n l 'espèce, au cours de semblab le 
aud ience t e n u e devan t le t r i buna l régional de Cracovie le 4 oc tobre 1994, 
ce d e r n i e r a u t o r i s a les avocats du r e q u é r a n t , a p p a r e m m e n t à t i t re 
excep t ionne l , à y ass i s te r , a lors q u e le G o u v e r n e m e n t n 'ava i t pas fait 
savoir quel le é ta i t la base légale de ce t t e décis ion. Les r e p r é s e n t a n t s du 
r e q u é r a n t furent au to r i s é s à p r e n d r e la paro le a p r è s quoi on leur 
d e m a n d a de q u i t t e r le p r é t o i r e . Le p rocu reu r , r es té en salle d ' aud ience , 
pu t a lors p r é s e n t e r en leur absence d ' a u t r e s a r g u m e n t s en faveur de la 
d é t e n t i o n , sans que le r e q u é r a n t ou ses avocats a ien t la possibi l i té d 'en 
p r e n d r e conna i s sance , de les ré fu te r ou de les c o m m e n t e r . 

130. La C o u r relève en o u t r e q u e le r e q u é r a n t a é té in formé des raisons 
de le soupçonner qui figuraient d a n s la mot iva t ion écr i te de l ' o rdonnance 
de mise en d é t e n t i o n du 29 s e p t e m b r e 1994. Se fondant sur ces 
in fo rmat ions , le r e q u é r a n t formula , pa r l u i -même et p a r l ' i n t e rméd ia i r e 
de son avocat , des a r g u m e n t s m i l i t an t con t r e sa d é t e n t i o n . Toutefo is , à ce 
s t a d e , ils n ' ava ien t ni l 'un ni l ' a u t r e eu accès a u doss ier . 

131. D a n s ces condi t ions , la C o u r es t ime que la p rocédure d ' appe l ne 
saura i t passer pour conforme aux exigences de l 'art icle 5 § 4 de la 
Conven t ion . Alors que la p rocédure a p p a r a î t avoir é té m e n é e « à bref 
dé l a i» c o m m e le veut ce t t e disposi t ion, elle n ' a pas fourni les « g a r a n t i e s 
fondamen ta l e s de p rocédure appl iquées en m a t i è r e de pr ivat ion de l iberté ». 

132. C e t t e p r o c é d u r e ne s ' é t an t pas a c c o m p a g n é e d e ces g a r a n t i e s , il 
faut r e c h e r c h e r si la p r o c é d u r e u l t é r i e u r e , pa r laque l le le r e q u é r a n t a pu 
faire con t rô le r p a r u n t r i buna l la légal i té de sa d é t e n t i o n provisoire, a 
r e spec té les ex igences énoncées à l 'ar t icle 5 § 4 de la Conven t ion . 

133. En g a r a n t i s s a n t aux p e r s o n n e s a r r ê t é e s ou d é t e n u e s un recours 
pour faire con t rô le r la légal i té de leur d é t e n t i o n , l 'ar t icle 5 § 4 consacre 
aussi le dro i t pour celles-ci d 'ob ten i r , d a n s un bre f déla i à c o m p t e r de 
l ' in t roduc t ion du r ecour s , u n e décision jud ic i a i r e c o n c e r n a n t la r égu l a r i t é 
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de leur d é t e n t i o n et m e t t a n t fin à l eur pr iva t ion de l iber té si elle se révèle 
i l légale (voir, p a r e x e m p l e , les a r r ê t s V a n d e r L e e r c. Pays-Bas du 
21 février 1990, série A n" 170-A, p. 14, § 35, et Musiai c. Pologne [ G C ] , 
n" 24557/94, § 43 , C E D H 1999-11). 

134. La C o u r observe à cet éga rd q u e la p r o c é d u r e re la t ive au cont rô le 
du m a i n t i e n du r e q u é r a n t en d é t e n t i o n provisoire a é t é e n g a g é e à la su i te 
de la d e m a n d e du p r o c u r e u r rég iona l de Cracovie du 12 d é c e m b r e 1994 de 
p ro longe r la d é t e n t i o n j u s q u ' a u 28 février 1995. Des aud iences e u r e n t lieu 
le 19 d é c e m b r e 1994 devan t le t r i buna l régional de Cracovie puis , le 
r e q u é r a n t ayan t fait appe l de la décis ion r e n d u e à ce t t e d a t e , le 11 j a n v i e r 
1995 devan t la cour d ' appe l de Cracovie . 

135. Ainsi, m ê m e à supposer que ce t t e p rocédure ait respec té les 
condit ions procédura les requises par l 'article 5 § 4 de la Convent ion , le déla i 
écoulé e n t r e le 20 s e p t e m b r e 1994, da t e à laquelle le r e q u é r a n t a é té privé de 
sa l iber té , et le 19 d é c e m b r e 1994, jour où le t r ibuna l régional de Cracovie a 
s t a t u é sur la légalité de son ma in t i en en dé t en t ion , ne p e r m e t pas de dire que 
le t r ibuna l a s t a tué « à bref délai » c o m m e l'exige ce t t e disposit ion. 

136. Eu é g a r d à ce qu i p r écède , la C o u r conclut qu ' i l y a eu viola t ion de 
l 'ar t ic le 5 § 4 de la Conven t ion . 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

137. Le r e q u é r a n t se p la in t aussi de la d u r é e de la p r o c é d u r e péna le 
d i r igée con t re lui. Il invoque l 'ar t ic le 6 § 1 de la Conven t ion , qui d ispose 
en ses passages p e r t i n e n t s : 

«Toute personne a droit à ce que sa cause soit entendue (...) dans un délai 
raisonnable, par un tribunal (...), qui décidera (...) du bien-fondé de toute accusation 
en matière pénale dirigée contre elle.» 

A. A r g u m e n t s s o u m i s à la C o u r 

138. Selon le G o u v e r n e m e n t , la p r o c é d u r e , qu i s 'est ouve r t e le 
19 s e p t e m b r e 1994, a d u r é j u s q u ' a l o r s cinq ans et dix mois . Ce déla i , 
quo iqu 'excess i f en soi, r e s t e r a i t r a i sonnab le au sens de l 'ar t icle 6 § 1 de 
la Conven t i on . 

139. Le G o u v e r n e m e n t fait valoir q u e les m e s u r e s pr i ses p a r le 
p r o c u r e u r régional de Cracovie d a n s le cad re de l ' e n q u ê t e m e n é e con t r e 
le r e q u é r a n t ne se sont en pr inc ipe pas t e r m i n é e s avant fin 1995. Au cours 
de la m ê m e a n n é e , les a u t o r i t é s i t a l i ennes et f rançaises ont ad res sé au 
p a r q u e t un j e u comple t de p reuves o b t e n u e s sur commiss ions roga to i re s . 
Toute fo i s , depu i s 1995, le p r o c u r e u r rég iona l a t t e n d les p reuves 
d e m a n d é e s par commiss ions roga to i r e s aux a u t o r i t é s a m é r i c a i n e s . 
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140. Au cours des cinq d e r n i è r e s a n n é e s , les a u t o r i t é s de pou r su i t e 
polonaises ont d e m a n d é onze fois au m i n i s t è r e des Affaires é t r a n g è r e s de 
p r e n d r e les m e s u r e s nécessa i res pour ob ten i r l ' exécut ion des commiss ions 
roga to i res . Les a u t o r i t é s a m é r i c a i n e s ont p a r la su i te t r a n s m i s les 
dépos i t ions des t é m o i n s ci tés . Le p r o c u r e u r régional de Cracovie a ainsi 
reçu le 17 oc tobre 1995 des p reuves envoyées p a r les a u t o r i t é s jud ic i a i r e s 
de Pennsy lvan ie . Le 8 j a n v i e r 1996, les é l é m e n t s recueil l is dans le 
New J e r s e y ont é té t r a n s m i s au p a r q u e t e t , le 15 avril 1997, celui-ci a 
reçu de nouveaux t é m o i g n a g e s puis , le 8 oc tobre 1998, d ' a u t r e s p reuves . 

141. Le G o u v e r n e m e n t soul igne en o u t r e que les a u t o r i t é s polonaises , 
n o t a m m e n t le p r o c u r e u r rég iona l de Cracov ie , ont pr is t ou t e s les m e s u r e s 
à leur disposi t ion pour faire accé lé re r l ' exécut ion des commiss ions 
roga to i res . En c o n s é q u e n c e , elles ne s a u r a i e n t ê t r e t e n u e s pour 
responsab les de la d u r é e de l ' enquê t e , exc lus ivement due à l ' exécut ion 
tardive des commiss ions roga to i res de la pa r t des a u t o r i t é s é t r a n g è r e s . Il 
faut soul igner q u e , c o n f o r m é m e n t à l 'ar t icle 261 du code de p rocédure 
péna le appl icable à l ' époque des faits, le but des e n q u ê t e s péna le s é ta i t 
d ' ob ten i r « u n e clar if icat ion c o m p l è t e des c i r cons tances de l 'affaire». Le 
p r o c u r e u r régional de Cracovie é ta i t donc l é g a l e m e n t t enu de r a s s e m b l e r 
tous les é l é m e n t s d isponibles et ne pouvai t clore l ' e n q u ê t e t a n t que cela 
n 'avai t pas é té fait. 

142. De l'avis du G o u v e r n e m e n t , le p r o c u r e u r régional a condui t ce t t e 
affaire t rès complexe avec la cé lé r i t é voulue et les a u t o r i t é s polonaises ne 
s o i n responsables d ' aucun re ta rd dans la collecte des preuves ou l ' enquê te . 

143. Le r e q u é r a n t fait valoir que la p r o c é d u r e a c o m m e n c é bien avant 
la d a t e m e n t i o n n é e p a r le g o u v e r n e m e n t polonais , c o m m e en t émo igne le 
fait que , le 19 s e p t e m b r e 1994, le p a r q u e t avait déjà à sa disposi t ion de 
n o m b r e u x é l é m e n t s visant à é t aye r les c h a r g e s r e t e n u e s c o n t r e lui, qu i 
avaient donc dû ê t r e r a s s e m b l é s plus tôt . Il soul igne de plus q u e les 
au to r i t é s polonaises ava ien t d e m a n d é de recuei l l i r des p reuves aux E t a t s -
Unis en ind iquan t à tor t aux a u t o r i t é s a m é r i c a i n e s q u e l 'o rganisa t ion 
d ' adop t ions con t r e p a i e m e n t é ta i t u n e infract ion punie pa r la loi 
polonaise en v igueur à l ' époque des faits. Le r e q u é r a n t insis te auss i sur le 
fait q u e r ien ne jus t i f ie que l 'affaire soit r e s t é e en sommei l p e n d a n t plus 
de six ans , m ê m e si cela é ta i t dû au t e m p s mis p o u r o b t e n i r les p reuves 
d e m a n d é e s p a r commiss ions roga to i re s . 

B. A p p r é c i a t i o n de la C o u r 

144. La C o u r rappel le tou t d ' abord q u ' e n m a t i è r e péna le le «délai 
r a i sonnab le» dont il est ques t ion à l 'ar t icle 6 § 1 c o m m e n c e à cour i r dès 
q u ' u n e pe r sonne se t rouve « a c c u s é e » ; or il lui arr ive d 'avoir pour point de 
d é p a r t une d a t e a n t é r i e u r e au procès devan t la ju r id ic t ion de j u g e m e n t 
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(voir, pa r exemple , l ' a r rê t Dcweer c. Belgique du 27 février 1980, série A 
n" 35, p . 22 , § 42) , c o m m e celle de l ' a r res ta t ion , de l ' inculpat ion ou de 
l 'ouver ture des e n q u ê t e s p ré l imina i res ( a r r ê t s W e m h o f F c . A l l e m a g n e du 
27 j u i n 1968, série A n" 7, pp . 26-27, § 19, N e u m e i s t e r c. Au t r i che de la 
m ê m e d a t e , sér ie A n" 8, p . 4 1 , § 18, et Ringeisen c. Au t r i che du 16 juillet 
1971, sér ie A n" 13, p . 45, § 110). L '«accusa t ion» pour ra i t aux fins de 
l 'article 6 § 1 se définir c o m m e «la notification officielle, é m a n a n t de 
l ' au tor i té c o m p é t e n t e , du r ep roche d 'avoir accompli u n e infract ion 
p é n a l e » , définit ion qui semble assez voisine de l ' idée de « répe rcuss ions 
i m p o r t a n t e s sur la s i t ua t ion» du suspect ( a r r ê t Deweer préc i té , p . 24, § 46). 

145. En l 'occur rence , la C o u r no te que le p r o c u r e u r rég iona l de 
Cracovie a inculpé le r e q u é r a n t le 19 s e p t e m b r e 1994. Nul n ' a avancé 
d ' a r g u m e n t m o n t r a n t q u e des ac tes ou décis ions a n t é r i e u r s a ien t eu des 
r épe rcuss ions néga t ives sur la s i tua t ion du r e q u é r a n t . En c o n s é q u e n c e , 
c 'est à ce t t e d a t e q u ' a c o m m e n c é à cour i r le déla i p e r t i n e n t p o u r le calcul 
de la d u r é e de la p r o c é d u r e . Celle-ci é t a n t encore p e n d a n t e , la d u r é e à 
p r e n d r e en cons idé ra t ion est de six ans . 

146. La C o u r rappe l le q u e le c a r a c t è r e r a i sonnab le de la d u r é e d ' une 
p r o c é d u r e s ' appréc ie à l 'a ide des c r i t è res qui se d é g a g e n t de la 
j u r i s p r u d e n c e de la C o u r et su ivant les c i r cons tances de l ' espèce , c o m m e 
la complex i t é de l 'affaire, le c o m p o r t e m e n t du r e q u é r a n t et celui des 
au to r i t é s c o m p é t e n t e s , qui c o m m a n d e n t en l 'occur rence une éva lua t ion 
globale (voir, e n t r e a u t r e s , l ' a r rê t C e s a r i n i c. I ta l ie du 12 oc tobre 1992, 
série A n " 245-B, p. 26, § 17). 

147. La C o u r e s t ime q u e l 'affaire é ta i t sans nul d o u t e complexe , 
c o m m e en t é m o i g n e n o t a m m e n t le fait que le doss ier se composa i t de 
q u a r a n t e - s i x v o l u m e s dès juillet 1995. P o u r é tab l i r les faits de la cause , il 
a fallu recuei l l i r les t é m o i g n a g e s de n o m b r e u s e s p e r s o n n e s vivant d a n s 
différents pays ainsi q u ' e x t r a i r e u n e g r a n d e q u a n t i t é d ' é l é m e n t s de 
d o c u m e n t s et décis ions af férents à d e n o m b r e u s e s p r o c é d u r e s re la t ives 
au droi t de la famil le . 

148. Toutefo is , la C o u r ne t rouve r ien qui lui d o n n e à p e n s e r q u e le 
r e q u é r a n t ait é té r e sponsab le de la p ro longa t ion de la p r o c é d u r e . 

149. Q u a n t à l ' a t t i t ude des a u t o r i t é s , la C o u r observe q u e la p r o c é d u r e 
s'est t rouvée pro longée p r i n c i p a l e m e n t en raison de l 'émission de 
commiss ions roga to i r e s ad re s sées aux a u t o r i t é s jud ic i a i r e s i t a l i ennes , 
f rançaises et a m é r i c a i n e s . Les d e u x p r e m i e r s pays ava ien t fourni tous les 
r e n s e i g n e m e n t s d e m a n d é s fin 1995 a lors q u e les au to r i t é s a m é r i c a i n e s on t 
b e a u c o u p t a r d é à s ' exécu te r . 

150. La C o u r note à cet éga rd q u e le p a r q u e t a pris des m e s u r e s afin 
d ' accé lé re r la p r o c é d u r e en d e m a n d a n t à m a i n t e s repr i ses aux a u t o r i t é s 
polonaises c o m p é t e n t e s de faire ce qu ' i l fallait pour p resse r les a u t o r i t é s 
a m é r i c a i n e s de p rocéde r p lus vite à la collecte des é l é m e n t s de p reuve . O r 
ces d é m a r c h e s ont é té va ines . 
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151. La C o u r conclut donc q u e les a u t o r i t é s polonaises ne s a u r a i e n t 
ê t re t e n u e s pour r e sponsab les du r e t a r d q u ' a connu la p r o c é d u r e . E n 
conséquence , il n 'y a pas eu violat ion de l 'ar t icle 6 § 1 de la Conven t ion . 

V. A P P L I C A T I O N DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

152. L 'a r t ic le 41 de la Conven t ion dispose : 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

153. Le r e q u é r a n t sollicite 6 0 0 0 0 0 zlotys (PLN) en r é p a r a t i o n du 
d o m m a g e m a t é r i e l r é su l t an t de sa d é t e n t i o n et des p e r t u r b a t i o n s qu 'e l le 
a p rovoquées d a n s l 'exercice de son m é t i e r d 'avocat . 

154. Il pr ie é g a l e m e n t la C o u r de lui oc t royer 100 000 P L N en 
r é p a r a t i o n du d o m m a g e m o r a l q u e l u i - m ê m e et sa famille ont subi d u 
fait de sa d é t e n t i o n et de la p r o c é d u r e péna le don t il a é té l 'objet. 

155. Le G o u v e r n e m e n t pr ie la C o u r de d i re que le cons ta t de violation 
cons t i tue u n e sat isfact ion équ i t ab le suffisante. A t i t re subsidia i re , il lui 
d e m a n d e de fixer le m o n t a n t de la r é p a r a t i o n en s ' inspi rant des affaires 
p r écéden t e s s imi la i res , en t e n a n t c o m p t e des c i rcons tances par t icu l iè res 
de la cause ainsi q u e de la s i tua t ion économique en Pologne, n o t a m m e n t le 
pouvoir d ' acha t de la monna i e na t iona le et le salaire b ru t m i n i m u m actuel . 

156. En ce qui conce rne la d e m a n d e de r é p a r a t i o n du préjudice 
décou lan t de la violat ion de l 'ar t icle 5 § 4 de la Conven t ion , la C o u r 
rappe l le q u e , d a n s c e r t a i n e s affaires p o r t a n t sur la violat ion de l 'art icle 5 
§§ 3 et 4, elle a a l loué des s o m m e s m o d e s t e s p o u r d o m m a g e m o r a l ( a r r ê t s 
V a n D r o o g e n b r o e c k c. Be lg ique du 25 avril 1983 (article 50), sér ie A n" 63 , 
p. 7, § 13, et De J o n g , Baljet et V a n den Br ink c. Pays-Bas du 22 m a i 1984, 
série A n" 77, p . 29, § 65) . Toutefo is , d a n s les affaires r écen t e s , elle n ' a 
accordé a u c u n e s o m m e à ce t i t r e ( a r r ê t s Pauwels c. Belg ique du 26 mai 
1988, série A n" 135, p. 20, § 46, B r o g a n et a u t r e s c. R o y a u m e - U n i d u 
30 m a i 1989 (article 50), sér ie A n" 152-B, pp . 44-45, § 9, H u b e r c. Suisse 
du 23 oc tobre 1990, série A n" 188, p . 19, § 46, T o t h c. A u t r i ch e du 
12 d é c e m b r e 1991, sér ie A n" 224, p. 24, § 9 1 , K a m p a n i s p réc i t é , p . 49 , 
§ 66, Hood c. Royaume-Uni [ G C ] , n" 27267/95, §§ 84-87, C E D H 1999-1, 
Nikolova p réc i t é , § 76, et Niedbala c. Pologne, n" 27915/95 , § 89, 4 ju i l l e t 
2000, non publ ié ) . D a n s ce r t a in s de ces a r r ê t s , la C o u r a déc la ré qu ' i l n 'y 
a lieu d ' acco rde r une sa t is fact ion é q u i t a b l e que pour le d o m m a g e 
r é s u l t a n t d ' u n e pr iva t ion de l iber té que le r e q u é r a n t n ' a u r a i t pas subie si 
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les g a r a n t i e s p rocédu ra l e s p révues à l 'ar t icle 5 de la Conven t i on ava ien t 
é t é r e spec t ée s , et a conclu, en fonction des c i rcons tances , q u e le cons ta t de 
violat ion cons t i tue une sat isfact ion é q u i t a b l e suff isante pour le d o m m a g e 
mora l subi . 

157. En l 'espèce, la C o u r ne saura i t spécu le r sur le point de savoir si le 
r e q u é r a n t a u r a i t é té d é t e n u si les g a r a n t i e s p rocédu ra l e s de l 'ar t icle 5 § 4 
de la C o n v e n t i o n ava ien t é t é r e spec tées à son éga rd . En c o n s é q u e n c e , elle 
e s t ime que le d o m m a g e mora l est su f f i samment r é p a r é pa r le cons ta t de 
violat ion de ce t t e disposi t ion. 

158. En ce qui conce rne le d o m m a g e m a t é r i e l , la C o u r observe qu' i l n 'y 
a pas de l ien de causa l i té e n t r e les faits l 'ayant condu i t e à conclure à la 
violat ion de la Conven t i on et le pré judice m a t é r i e l dont le r e q u é r a n t 
d e m a n d e l ' i ndemni sa t ion . P a r t a n t , la C o u r re je t te ce t t e d e m a n d e . 

B. Fra is e t d é p e n s 

159. Le r e q u é r a n t d e m a n d e le r e m b o u r s e m e n t des frais et d é p e n s 
e n c o u r u s p o u r la p r o c é d u r e i n t e r n e , qu i s 'é lèvent à 100 000 PLN, a insi 
que des frais a f férents à la p r o c é d u r e devant les o r g a n e s de la 
Conven t ion , soit 2 600 PLN. 

160. Le G o u v e r n e m e n t pr ie la C o u r de ne r e m b o u r s e r q u e les frais et 
d é p e n s dont se t rouven t é tabl is la réa l i té , la nécess i té et le c a r a c t è r e 
r a i sonnab le de leur t aux . Il renvoie à cet é g a r d à l ' a r rê t Z i m m e r m a n n et 
S te inc r c. Suisse du 13 juillet 1983 (série A n" 66, p . 14, § 36). 

161. Selon la j u r i s p r u d e n c e c o n s t a n t e de la Cour , l 'a l locat ion des frais 
et dépens exposés p a r le r e q u é r a n t ne p e u t i n t e rven i r q u e d a n s la m e s u r e 
où se t rouven t é tab l i s l eur réa l i t é , leur nécess i té et le c a r a c t è r e 
r a i sonnab le de leur t aux . La C o u r re lève toutefois à cet é g a r d que le 
r e q u é r a n t n ' a pas prouvé c o m m e il convient q u e les frais dont il r é c l a m e 
le r e m b o u r s e m e n t ava ien t é té exposés d a n s la p r o c é d u r e i n t e r n e . Il 
convient dès lors de r e j e t e r sa d e m a n d e (voir, mutatis mutandis, l ' a r rê t 
Belziuk c. Pologne du 25 m a r s \99cl,Recueil 1998-11, p . 573 , § 49) . 

162. S 'agissant des frais et d é p e n s af férents à la p r o c é d u r e devan t les 
o rganes de la Conven t ion , la C o u r a l loue la s o m m e de 2 600 PLN, plus 
t ou t e s o m m e pouvan t ê t r e d u e au t i t re de la t axe sur la va leu r a jou tée . 

C. I n t é r ê t s m o r a t o i r e s 

163. Selon les i n fo rma t ions don t la C o u r dispose , le t aux d ' i n t é r ê t 
légal appl icable en Pologne à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 
2 1 % l 'an. 
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P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette les excep t ions p r é l i m i n a i r e s du G o u v e r n e m e n t ; 

2. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 5 § 1 de la C o n v e n t i o n ; 

3. Dit qu ' i l y a eu viola t ion de l 'ar t icle 5 § 4 de la C o n v e n t i o n ; 

4. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n ; 

5. Dit q u e le cons ta t de viola t ion cons t i tue en soi une sat is fact ion 
équ i t ab l e suff isante pour le d o m m a g e m o r a l subi pa r le r e q u é r a n t ; 

6. Dit 
a) que l 'Eta t dé f endeu r doit ve r se r au r e q u é r a n t , d a n s les trois mois à 
c o m p t e r de la d a t e à laquel le l ' a r rê t d e v i e n d r a définit if c o n f o r m é m e n t 
à l 'ar t icle 44 § 2 de la Conven t ion , 2 600 P L N (deux mille six cen t s 
zlotys) pour frais e t d é p e n s , plus tout m o n t a n t pouvan t ê t r e dû au 
t i t r e de la t axe sur la va leu r a joutée ; 
b) que ce m o n t a n t se ra à ma jo re r d 'un in t é rê t s imple de 21 % l 'an à 
c o m p t e r de l ' exp i ra t ion dudi t délai et j u s q u ' a u v e r s e m e n t ; 

7. Rejette la d e m a n d e de sat is fact ion équ i t ab le pour le su rp lus . 

Fai t en angla i s , puis p rononcé en a u d i e n c e pub l ique au Palais des 
Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 19 octobre 2000. 

Vincen t BERGKR 

Greffier 
G e o r g RF.SS 

P rés iden t 
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SUMMARY1 

Just satisfaction - unlawful occupation of premises by local authority 

Article 41 

Pecuniar)' damage - Restitutio in integrum - Loss of earnings - Method of calculation of 
loss of earnings due to inability to operate business - Non-pecuniary damage - Relevance of age 
and slate of health - Costs and expenses - Contingency fee agreement - Assessment of required 
number of lawyers and hours of work - Equitable assessment 

* 

In a judgment of 25 March 1999 (Iatridisv. Greece [GC], no. 31107/96, ECHR 1999-11), 
the Court held that there had been a violation of Article 1 of Protocol No. 1 due to 
the applicant's eviction from premises on which he operated an open-air cinema. 
The Court also concluded that there had been a violation of Article 13 of the 
Convention. The Court reserved the question of just satisfaction. 

Held 
Article 41: (a) Pecuniary damage : The finding of a breach imposes on the State an 
obligation to put an end to the breach and make reparation for its consequences in 
such a way as to restore as far as possible the situation which existed before the 
breach. The State is in principle free to choose the means whereby it will comply 
with a judgment of the Court and, if the nature of the breach allows for restitutio in 
integrum, it is for the State to effect it, the Court having neither the power nor the 
practical possibility of doing so itself. If national law does not allow, or allows only 
partial reparation to be made, Article 41 empowers the Court to afford the injured 
party such satisfaction as appears to it to be appropriate. In the present case, the 
Court considered in the principal judgment that the cinema should have been 
returned to the applicant from the moment the applicant's eviction was quashed. 
Consequently, the manifest unlawfulness in Greek law of the interference would 
justify awarding the applicant full compensation. Nothing short of returning the 
use of the cinema to the applicant would put him, as far as possible, in a situation 
equivalent to the one in which he would have been had there not been a breach. 
The applicant rented the land from a third party, under a lease valid until 
30 November 2002, and in all the circumstances he should be awarded only 
compensation that will cover loss of earnings which he could have derived from 
running the cinema until that date. Only the loss of earnings from ticket sales 
and advertising is relevant, the value of the equipment allegedly appropriated 
during the eviction and the loss of earnings from the bar being disregarded (the 
bar having in fact been run by the applicant's daughter). Taking as a basis the 

1. This summary by the Registry does not bind the Court. 
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applicant's declared income in 1988 and making appropriate adjustments, the 
Court assessed the damage relating to ticket sales at 12,721,451 drachmas 
(GRD) and the damage relating to advertising at GRD 3,187,207, giving a total of 
GRD 15,908,658, to which had to be added compensation for damage and loss of 
enjoyment sustained by the applicant from the year 2000 until expiry of the lease, 
amounting to GRD 5,882,920. 
(b) Non-pecuniary damage: The unlawfulness of the interference and the 
authorities' persistent refusal to return the cinema to the applicant even after 
the Court's principal judgment, taken together with the applicant's age and state 
of health, had clearly caused the applicant non-pecuniary damage, assessed at 
GRD 5,000,000. 
(c) Costs and expenses: The applicant had concluded with his lawyers an 
agreement concerning their fees which was comparable to a contingency fee 
agreement. However, such agreements, giving rise to obligations solely between 
lawyer and client, cannot bind the Court, which must assess the level of costs and 
expenses to be awarded with reference not only to whether the costs were actually 
incurred but also to whether they were reasonably incurred. The basis for 
assessment was therefore the information provided as to the number of hours of 
work, the number of lawyers required and the hourly rate sought. In that respect, 
it was not necessary to have the services of three lawyers in the present case, even if 
it was to some degree complex, while the number of hours of work could not have 
exceeded 300. Making its assessment on an equitable basis and with reference to 
these criteria, the Court awarded GRD 12,825,000. 

Case-law ci ted by the C o u r t 

The Sunday Times v. the United Kingdom (Article 50), judgment of 6 November 
1980, Series A no. 38 
Dudgeon v. the United Kingdom (Article 50), judgment of 24 February 1983, 
Series A no. 59 
Baraona v. Portugal, judgment of 8July 1987, Series A no. 122 
Kamasinski v. Austria, judgment of 19 December 1989, Series A no. 168 
Papamichalopoulos and Others v. Greece (Article 50), judgment of 31 October 
1995, Series A no. 330-B 
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In t h e c a s e o f Ia tr id i s v. G r e e c e , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composed of t he following j u d g e s : 
M r s E. PALM, President, 

M r L . FERRARI BRAVO, 

M r G A U K U R J O R U N D S S O N , 

M r G. BONELLO, 

Mr L . CAFLISCH, 

Mr I. CABRAL BARRETO, 

Mr K . J U N G W I E R T , 

M r M. FlSCHBACH, 

M r J . CASADEVALL, 

M r B . ZUPANCIC, 

Mrs N . VAJIC, 

M r J . H E D I G A N , 

M r s W. THOMASSEN, 

M r s M. TSATSA-NIKOLOVSKA, 

Mr E. LEVITS, 

Mr K . TRAJA, 

Mr C. YERARIS, ad hoc judge, 

and also of M r P . J . M A H O N E Y , Deputy Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 21 J u n e a n d 27 S e p t e m b e r 2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t , a s es tab l i shed u n d e r fo rmer 
Art icle 19 of t h e Conven t i on for the P r o t e c t i o n of H u m a n Righ t s and 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) , by t he G r e e k G o v e r n m e n t 
(" the G o v e r n m e n t " ) on 3 0 J u l y 1998, wi th in t he t h r e e - m o n t h per iod laid 
down by fo rmer Art ic les 32 § 1 a n d 47 of the Conven t ion . It o r ig ina ted in 
an appl ica t ion (no. 31107/96) aga ins t t he He l l en ic Republ ic lodged wi th 
the E u r o p e a n C o m m i s s i o n of H u m a n R i g h t s (" the C o m m i s s i o n " ) u n d e r 
fo rmer Art ic le 25 by a G r e e k na t i ona l , M r Georg ios Ia t r id i s , on 28 M a r c h 
1996. 

2. In its j u d g m e n t of 25 M a r c h 1999 (" the princijDal j u d g m e n t " ) the 
C o u r t he ld t h a t t h e r e had b e e n a violat ion of Art ic le 1 of Protocol No. 1 
(unan imous ly ) and Art ic le 13 of the Conven t i on (by s ix teen votes to one) . 
M o r e specifically, as r e g a r d s Ar t ic le 1 of Protocol No. 1, it held t h a t the 
in t e r f e r ence in ques t i on had b e e n mani fes t ly in b reach of G r e e k law and , 
accordingly, i ncompa t ib l e wi th the ap])l icant 's r igh t to the peaceful 



86 IATRIDIS v. GREECE JUDGMENT (JUST SATISFACTION) 

en joyment o f his possessions (Iatridis v. Greece [ G C ] , no. 31107/96, § 62, 
E C H R 1999-11). 

3. Rely ing on Art ic le 41 of t he C o n v e n t i o n , t h e appl ican t had sought 
j u s t sa t is fact ion of severa l mill ion d r a c h m a s for d a m a g e sus t a ined a n d 
costs and expenses . However , as t he G o v e r n m e n t had not m a d e any 
precise submiss ions conce rn ing the app l i can t ' s c la ims , the C o u r t 
r e se rved the ques t i on of t he appl ica t ion of t ha t Art ic le in whole a n d 
invited t he ])arties to s u b m i t , wi th in t h r e e m o n t h s , t he i r w r i t t e n 
observa t ions on the m a t t e r and , in pa r t i cu l a r , to notify the C o u r t of any 
a g r e e m e n t tha t they migh t reach (ibid., § 73, and jDoint 6 of t h e opera t ive 
provis ions) . 

4. T h e app l ican t filed his observa t ions on 23 J u n e 1999 a n d the 
G o v e r n m e n t filed the i r s on 15 Ju ly 1999. 

5. O n 21 J u l y 1999 the appl ican t lodged a new appl ica t ion wi th the 
C o u r t . H e a l leged a fresh viola t ion of Art ic le 1 of Protocol No. 1 a n d 
Art ic le 13 of t he C o n v e n t i o n on account of the a u t h o r i t i e s ' refusal to 
r e t u r n the c i n e m a to h im af ter the C o u r t ' s j u d g m e n t of 25 M a r c h 1999. 
H e said t h a t the G o v e r n m e n t ' s conduct since t h a t d a t e showed t h a t they 
cons ide red t h a t the j u d g m e n t h a d no effect on t he c i n e m a ' s fu tu re s t a t u s . 

T h e P res iden t of t he G r a n d C h a m b e r repl ied t h a t it would be for the 
C o u r t to decide w h e t h e r tha t issue could be r e g a r d e d as a fresh 
appl ica t ion or was to be t r e a t e d as be ing pa r t of t he app l ica t ion of 
Art ic le 41 of t he Conven t ion . She also r e q u e s t e d the G o v e r n m e n t to 
include in the s u p p l e m e n t a r y observa t ions t h a t they were to submi t 
t h e r e a f t e r t he i r a r g u m e n t s on the issue of t he fai lure to r e t u r n the 
c i n e m a . 

6. O n 27 O c t o b e r 1999 the app l ican t filed his obse rva t ions in reply to 
those of t he G o v e r n m e n t of 15 Jul}- 1999. O n 5 N o v e m b e r 1999 the 
G o v e r n m e n t s u b m i t t e d t he i r s u p p l e m e n t a r y obse rva t ions . 

7. Given the d i ame t r i ca l l y opposed posi t ions of the pa r t i e s and in o rde r 
to provide t he C o u r t with objective in fo rma t ion on which to base its 
decis ion, the P r e s i d e n t of the G r a n d C h a m b e r a n d the Judge Rap j io r t eu r 
dec ided on 21 F e b r u a r y 2000 to ask t he p a r t i e s to p roduce t h e following 
d o c u m e n t s and in format ion : 

"(a) an estimate ofthe value of the land on which the applicant's cinema is situated, 
together with supporting official documents as far as possible; 

(b) extracts not yet made available by the Government of the applicant's tax returns 
proving, according to the applicant, that his net income from ticket sales and from 
advertising and bar takings was higher than that put forward by the Government in 
their observations to the Court ." 

8. T h e ajiplicant a n d the G o v e r n m e n t filed the i r observa t ions a n d the 
re levant d o c u m e n t s on 24 M a r c h and 6 Apri l 2000 respect ively. 
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T H E L A W 

9. Ar t ic le 4 1 of t he Conven t ion provides : 

"II the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only-
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. P e c u n i a r y d a m a g e 

/. Submissions by the applicant and the Government in their observations dated 
23 June and 15 July 1999 respectively 

(a) The applicant's submiss ions 

10. U n d e r the h e a d of pecun ia ry d a m a g e , the appl ican t c la imed 
317,190,000 d r a c h m a s (GRD) for loss of e a r n i n g s from t icket sales, 
adve r t i s ing and bar sales a n d for t he value of t he e q u i p m e n t 
a p p r o p r i a t e d d u r i n g the evict ion. 

11. In respect of the loss of e a rn ings from t icket sales , he sought 
G R D 173,320,000. It would a p p e a r from the app l i can t ' s books, certified 
by the R e v e n u e , t h a t t he a n n u a l n u m b e r of admiss ion t icke ts issued 
before t he app l i can t ' s eviction, u p to 1988, was 24,520 each season; wi th 
an ave rage a n n u a l increase of 5%, t he n u m b e r sold in the d e c a d e 1988-98 
would have been 312,800. 

12. T h e appl icant po in ted out t h a t t he not ional income from r u n n i n g 
the c i n e m a itself d u r i n g t h a t decade had to be e s t i m a t e d on the basis of 
the r u n n i n g of the c i n e m a by h imsel f a n d not on t h a t of t he r u n n i n g of it 
by someone else, such as Il ioupolis Town Counci l . His c i n e m a was a family-
bus iness and the app l i can t , wi th he lp from his wife and ch i ld ren , had been 
able to ca r ry out all t he t a sks necessa ry for r u n n i n g it except the 
projec t ionis t ' s du t i e s . 

13. In respec t of the loss of e a r n i n g s from adver t i s ing , the appl icant 
c l a imed G R D 100,000,000. T h a t c la im was , he said, vouched for wi th 
invoices cer t i f ied by the R e v e n u e and a n n e x e d to t he C o u r t ' s file. 

14. In respec t of t he loss of e a rn ings from ba r t ak ings , t he appl icant 
sough t G R D 33,870,000. Whi le conced ing t h a t it was impossible to m a k e 
a re l iable e s t i m a t e of t he income of the ba r because of t he lack of any 
accoun t s , he a s s u m e d t h a t one c inema-goe r out of t h r e e h a d a dr ink at 
the ba r , t h a t t he ave rage pr ice of a d r ink was one - th i rd of the admiss ion 
price a n d t h a t the profit m a r g i n was at least 50%. 
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15. Addi t ional ly , he assessed the value of the e q u i p m e n t t h a t he had 
not recovered af ter the eviction at G R D 10,000,000. H e a l leged tha t t he 
re levant d e p a r t m e n t s a t I l ioupolis Town Ha l l w e r e c o n t i n u i n g to refuse t o 
r e t u r n to him the p rope r ty tha t had b e e n unlawfully t a k e n . 

16. Last ly, he m a i n t a i n e d tha t t he refusal by Ilioupolis T o w n Counci l 
to r e t u r n t h e c i n e m a to h im for t he 1999 season had h a d t h e effect of 
depr iv ing h im of a fu r the r yea r ' s i ncome , which he assessed at 10% of t he 
to ta l sough t . 

(b) The Government's submissions 

17. T h e G o v e r n m e n t m a i n t a i n e d , firstly, t h a t the violat ion of Art ic le 1 
of Protocol No. 1 had not depr ived the appl icant of the possibil i ty of 
c o n t i n u i n g his bus iness by us ing o t h e r j j remises in t he s a m e dis t r ic t . 
Moreover , t he popu la r i t y of open-a i r c i n e m a s h a d p l u m m e t e d b e t w e e n 
1975 a n d 1995, and t h a t had led to a d r a m a t i c fall in the i r n u m b e r s 
a n d had p r o m p t e d the S t a t e to suppor t t h e m on account of the i r 
cu l t u r a l va lue . T h a t , the G o v e r n m e n t a r g u e d , m i g h t possibly expla in the 
app l i can t ' s r e luc t ance to t r ans fe r his bus iness e l sewhere . 

18. As to t he app l i can t ' s c la ims , t he G o v e r n m e n t s u b m i t t e d t h a t he 
was not en t i t l ed to any c o m p e n s a t i o n as he had not t r a n s f e r r e d his 
bus iness e l sewhere . Even if he h a d con t i nued in bus iness a t t h e s a m e 
place , t he c i n e m a would have b e e n r u n at a loss and would probably have 
closed; even su])posing tha t t h e r e had simply been a loss of e a rn ings , 
a s s u m i n g tha t t he ajojolicant h a d b e e n able t o con t i nue to r u n t he c i n e m a , 
t he income could not have exceeded G R D 11,401,727. 

19. T h e G o v e r n m e n t c o m p a r e d the c i n e m a ' s r e su l t s w h e n it was r u n 
by the app l ican t wi th those when it o p e r a t e d u n d e r t he cont ro l of t he 
munic ipa l i ty ; t he in fo rma t ion as to t he fo rmer set of r e su l t s was , t hey 
said, based on the app l i can t ' s tax r e t u r n s . It a p p e a r e d t h a t for the per iod 
1983-88 the net profit from r u n n i n g the c i n e m a had been G R D 1,795,983 
a n d t h a t t h e a p p l i c a n t ' s a n n u a l ne t i ncome had b e e n G R D 359,196. It was 
c lear t h a t even if t he appl ican t had con t i nued to r u n his c i n e m a af ter 1988, 
he could - at bes t — only have m a i n t a i n e d those t ak ings , given the decl ine 
in open-a i r c i n e m a s d u r i n g t h a t jDeriod. Even suppos ing t h a t he had been 
able to inc rease his t ak ings , t he inc rease could not have exceeded 10% 
pe r yea r . 

20. In o rde r to ca lcu la te the income t h a t t he appl ican t would have had 
from 1989 to 1998, t he G o v e r n m e n t took as a s t a r t ing-po in t t h e 
app l i can t ' s b iggest t ak ings , those for 1988 ( G R D 566,069) , a n d increased 
t h a t f igure by 10%. T h e y r e a c h e d the conclus ion tha t the app l i can t ' s 
income from 1989 to 1998 would have a m o u n t e d to G R D 9,929,064, 
which s u m , af ter a d j u s t m e n t on t he basis of t he c o n s u m e r price index 
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and af ter deduc t ions al lowed by the R e v e n u e , would have r i sen to 
G R D 11,401,727. However , the financial r e su l t s of r u n n i n g the c i n e m a as 
a mun ic ipa l u n d e r t a k i n g from 1989 to 1998 showed t h a t t he bus iness — if it 
had b e e n r u n by the appl icant - would have m a d e a loss d u r i n g tha t 
per iod. T h e c i n e m a had m a d e a net profit of G R D 17,065,097 d u r i n g tha t 
per iod. If t he c i n e m a had b e e n r u n by the app l i can t , t h e r e n t payable 
would have had to be s u b t r a c t e d , a n d his ba lance shee t would t h e n have 
shown a loss of G R D 7,109,424. 

2 1 . Last ly, t he G o v e r n m e n t po in t ed to t he l a rge d i sc repanc ies b e t w e e n 
the s u m s sought by the app l ican t in t he na t iona l cour t s and l a t e r before 
t he C o u r t . 

2. Submissions by the applicant and the Government in their supplementary 
observations dated 27 October and 5 November 1999 respectively 

(a) The applicant's submiss ions 

22. T h e app l ican t desc r ibed the G o v e r n m e n t ' s a r g u m e n t s as 
m i s l ead ing and even d i s ingenuous . H e po in ted out t h a t for the 
G o v e r n m e n t to p roduce his t ax r e t u r n s was a b r e a c h of G r e e k law, which 
r e q u i r e d t h e m to be kept conf ident ia l . H e also cri t icised t he G o v e r n m e n t 
for p roduc ing only ex t r ac t s in o rde r to m a k e it a p p e a r , for e x a m p l e , t ha t 
his i ncome for 1988 was only G R D 566,069, a n d for provid ing only one of 
t h r e e pages of the t ax r e t u r n , the one conce rn ing the t ak ings from ticket 
sales . If t h e G o v e r n m e n t h a d t a k e n the whole of t he r e t u r n in to account , 
they would have found t h a t his ne t i ncome for 1988 had a m o u n t e d to 
G R D 3,344,624. T h a t a m o u n t should also have b e e n ad jus ted : firstly in 
o r d e r to reflect t he increase in t he pr ice of admiss ion t icke ts , which had 
been G R D 200 in 1988 and G R D 1,400 in 1998, so tha t the a m o u n t in 
ques t ion should have been mul t ip l i ed by seven; a n d secondly b e c a u s e the 
loss of e a r n i n g s e x t e n d e d over a per iod of e leven yea r s , from 1989 to 1999. 
T h e a m o u n t t h u s rose to G R D 257,536,048. 

23 . As to t he c o m p a r a t i v e d a t a based on the munic ipa l i ty ' s ope ra t i on 
of the c i n e m a , the app l ican t ca tegor ica l ly den ied t h a t his c i n e m a had been 
affected by the d r a m a t i c d o w n t u r n . F u r t h e r m o r e , and above all, he 
con t inued , t he r u n n i n g of a munici j ja l u n d e r t a k i n g could not serve as a 
yards t ick for t he r u n n i n g of a p r iva t e bus iness . T h e n u m b e r of t ickets 
sold by the c i n e m a u n d e r t he app l i can t ' s m a n a g e m e n t h a d been 
subs t an t i a l l y g r e a t e r t h a n the n u m b e r sold w h e n it h a d b e e n a mun ic ipa l 
u n d e r t a k i n g . As a resul t of t he c i n e m a ' s t r ans fe r to t he T o w n Counci l , 
r u n n i n g costs had increased by over 100%, t he pr ice of an admiss ion 
t icket had fallen by 20% to 2 5 % in c o m p a r i s o n wi th t he a v e r a g e a n d a 
prac t ice h a d been in i t i a t ed of showing non -commerc i a l films on two days 
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of the week . F u r t h e r m o r e , t he c i n e m a had had no c o m p e t i t i o n af ter two 
o t h e r open-a i r c i n e m a s in t he d is t r ic t h a d closed down. Last ly , t h e 
appl ican t a s se r t ed t h a t the ba lance shee t of t he munic ipa l i ty ' s r u n n i n g of 
t he c i n e m a h a d o m i t t e d to indica te t he income from the bar and 
adver t i s ing . 

24. In t he app l i can t ' s submiss ion , in a r g u i n g t h a t he could have 
t r ans f e r r ed his bus iness to any o t h e r si te, the G o v e r n m e n t w e r e in fact 
a t t e m p t i n g to shift o n t o h im the responsibi l i ty for t he unlawfulness 
c o m m i t t e d by the G r e e k au tho r i t i e s . It was by no m e a n s ce r t a in , he 
con t inued , t h a t he could have found a su i tab le a l t e rna t ive s i te , especial ly 
as ever since the S t a t e had listed open-a i r c i n e m a s as his tor ic m o n u m e n t s , 
l andowner s had s topped leas ing land to bus inesses of t h a t kind. Last ly , t he 
Town Counci l could itself very well have set u p a c i n e m a on one of the 
n u m e r o u s plots of land it owned. 

(b) The Government's submiss ions 

25. T h e G o v e r n m e n t po in ted out t ha t in his s u p p l e m e n t a r y 
obse rva t ions t he appl ican t did not d i spu t e the i r m e t h o d of ca lcu la t ion . 
T h e loss of e a rn ings for 1999 rel ied on by the appl ican t should also have 
b e e n ca lcu la ted on the basis of the m e t h o d they p roposed and the defaul t 
i n t e r e s t ca lcu la ted a f te r t h e expiry of t h r e e m o n t h s af ter t he del ivery of 
t he j u d g m e n t on Art ic le 4 1 , at a r a t e of 6% a n d not 2 1 % as p roposed by the 
app l ican t . 

26. T h e obse rva t ions filed by the ajiplicant in t he form of a new 
appl ica t ion should have been dec la red inadmiss ib le rationae materiae, since 
they did not , the G o v e r n m e n t m a i n t a i n e d , cons t i t u t e fresh a l l ega t ions in 
compa r i son wi th those con t a ined in his init ial ajujitlication. F u r t h e r m o r e , 
i n a s m u c h as those a l l ega t ions migh t have b e e n r e g a r d e d as r e fe r r ing to 
the execut ion of the j u d g m e n t of 25 M a r c h 1999, t he C o u r t had no 
ju r i sd ic t ion to e x a m i n e t h e m as t h a t task was t he responsib i l i ty of t he 
Counc i l of E u r o p e ' s C o m m i t t e e of M i n i s t e r s . 

27. T h e r e t u r n of t he c i n e m a could not , t he G o v e r n m e n t m a i n t a i n e d , 
form pa r t of the j u s t sat isfact ion to be a w a r d e d the app l ican t u n d e r 
Art ic le 4 1 . Any c o m p e n s a t i o n awarded could only be for t he pecun ia ry 
and non-pecun ia r ) ' d a m a g e flowing from t h e impossibi l i ty of keep ing 
the c i n e m a r u n n i n g af ter the app l i can t ' s eviction from the p r e m i s e s in 
issue. 

28. Last ly , t h e conf ident ia l i ty of t ax r e t u r n s which was re l ied on by t h e 
appl icant ex is ted only in re la t ion to th i rd pa r t i e s a n d not in r e l a t i on to the 
t a x p a y e r conce rned (sect ion 85(2) of Law no. 2238/1994) ; a n d such 
conf ident ia l i ty did not exist at all in respec t of c o m m e r c i a l u n d e r t a k i n g s 
(sect ion 85(3) of t he s a m e Law) . 
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3. Submissions by the applicant and the Government in their supplementary 
observations dated 24 March and 6 April 2000 respectively 

(a) The applicant's submiss ions 

29. As to the tax r e t u r n s , the appl ican t po in ted out t h a t the net income 
from the sale of t ickets for 1988 had b e e n G R D 1,224,516 a n d not 
G R D 566,069 as the G o v e r n m e n t s t a t ed , because the l a t t e r figure was 
t he t axab le income (af ter a l lowable deduc t ions ) and not the rea l income. 
Similar ly , as r e g a r d s t he ba r , while the t axab le income h a d been 
G R D 68,578, the real net income had b e e n G R D 130,649. T h e real 
i ncome from t h e adver t i s ing bus iness had exceeded G R D 7,000,000, of 
which G R D 1,084,970 h a d c o m e from t h e adve r t i s i ng s i tes of t he 
Il ioupolis c i n e m a a lone . Last ly, the net income should have been 
inc reased by the a m o u n t of the r e n t paid by the app l i can t , which for 1988 
h a d b e e n G R D 904,489. T h e app l i can t m a i n t a i n e d t h a t c o n s e q u e n t l y his 
ne t rea l i ncome for 1988, as it a p p e a r e d from the c o m p l e t e t ax r e t u r n , had 
b e e n t h e s u m of the above a m o u n t s , t h a t is to say G R D 3,344,624. 

30. T h e appl ican t m a i n t a i n e d , however , t h a t t he t ax r e t u r n s w e r e not 
an a p p r o p r i a t e basis for ca l cu la t ing t he loss of e a r n i n g s , because of the 
inefficiency of G r e e c e ' s t ax sys tem a n d the fact t h a t t he a u t h o r i t i e s often 
closed f inancial yea r s w i thou t any check in r e t u r n for p a y m e n t by the 
t a x p a y e r of a l u m p s u m - an impl ied admiss ion t h a t t he dec la red income 
was lower t h a n the real income. 

(b) The Government's submiss ions 

31 . T h e G o v e r n m e n t po in ted out t ha t a t t he m a t e r i a l t ime the 
app l ican t had owned t h r e e open-a i r c i nemas and a n adve r t i s ing bus iness 
i n d e p e n d e n t of the c i n e m a s . T h e app l i can t ' s a l lega t ion t h a t the 
G o v e r n m e n t had not filed t he whole of the app l i can t ' s t ax r e t u r n was 
u n t r u e . T h e G o v e r n m e n t con t inued t h a t the forms they had t a k e n into 
account - and filed wi th the C o u r t - r e l a t ed solely to the Ilioupolis 
c i n e m a and showed the gross a n d ne t i ncome from it, as the appl icant 
h a d b e e n r e q u i r e d to s t a t e on those forms all his income from the 
r u n n i n g of the c i n e m a ( t icke ts , b a r a n d adve r t i s ing ) . T h e o t h e r forms 
r e fe r r ed to by the appl ican t r e l a t e d to his o t h e r act ivi t ies and had 
n o t h i n g to do wi th the in s t an t case . In pa r t i cu la r , t he form showing 
income from adve r t i s ing which t h e app l i can t h a d m e n t i o n e d r e l a t e d to 
t h e adver t i s ing bus iness ' s act ivi t ies a n d had n o t h i n g to do wi th the 
income from the Ilioujxilis c i n e m a . 

T h e G o v e r n m e n t s t a t e d , fu r the r , t h a t it was a p p a r e n t from one of the 
forms filled in by t he app l ican t t ha t he had dec la red as a n n u a l income 
from all his bus inesses an a m o u n t lower t h a n the one dec la red as coming 
solely from the r u n n i n g of the c i n e m a . Moreover , in his observa t ions to the 
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C o u r t of 29 O c t o b e r 1999 the app l ican t had said tha t his i ncome for 1988 
a m o u n t e d to G R D 3,344,624, w h e r e a s on F o r m E l of his t ax r e t u r n for 
t h a t yea r ( tab le 8, page 2) he had dec la red t he s u m of G R D 2,483,360 as 
t h e ne t i ncome from t h r e e of his bus inesses ( t he adve r t i s i ng bus iness , t h e 
Il ioupolis c i n e m a and the Alkyon c i n e m a ) . 

4. The Court's decision 

32. T h e C o u r t r e i t e r a t e s t h a t a j u d g m e n t in which it Finds a b r e a c h 
imposes on t h e r e s p o n d e n t S t a t e a legal obl igat ion to put an end to t he 
b reach a n d m a k e r e p a r a t i o n for its consequences in such a way as to 
r e s t o r e as far as possible t h e s i t ua t i on ex is t ing before t h e b r e a c h . 

33 . T h e C o n t r a c t i n g S t a t e s t h a t a r e pa r t i e s to a case a r e in pr inciple 
free to choose t he m e a n s whereby they will comply wi th a j u d g m e n t in 
which the C o u r t has found a b reach . Th i s d i sc re t ion as to t he m a n n e r of 
execu t ion of a j u d g m e n t reflects t he f reedom of choice a t t a c h i n g to the 
p r i m a r y obl igat ion of the C o n t r a c t i n g S t a t e s u n d e r the Conven t ion to 
secure t he r igh t s and f reedoms g u a r a n t e e d (Article 1). If the n a t u r e of 
the b r e a c h allows of restitutio in integrum, it is for t he r e s p o n d e n t S t a t e to 
effect it, t h e C o u r t hav ing n e i t h e r t h e power nor t he p rac t i ca l possibil i ty of 
do ing so itself. If, on t he o t h e r h a n d , na t iona l law does not allow - or allows 
only pa r t i a l - r e p a r a t i o n to be m a d e , Art ic le 41 e m p o w e r s the C o u r t to 
afford the in jured p a r t y such sa t i s fac t ion as a p p e a r s to it to be 
a p p r o p r i a t e (see the P a p a m i c h a l o p o u l o s a n d O t h e r s v. G r e e c e j u d g m e n t 
of 31 O c t o b e r 1995 {Article 50), Ser ies A no. 330-B, pp . 58-59, § 34). 

34. In t he pr inc ipa l j u d g m e n t t he C o u r t said: "... on 23 O c t o b e r 1989 
t h e A t h e n s C o u r t of Firs t I n s t ance h e a r d t he case u n d e r s u m m a r y 
p r o c e d u r e and q u a s h e d t h e evict ion o r d e r on t h e g r o u n d s t h a t t he 
condi t ions for issuing it h a d not been satisfied. No appea l lay aga ins t t ha t 
decision. F r o m tha t m o m e n t on, t he app l i can t ' s evict ion thus ceased to 
have any legal basis a n d Ilioupolis Town Counci l b e c a m e an unlawful 
occupier a n d should have r e t u r n e d the c i n e m a to t he app l i can t , as was 
indeed r e c o m m e n d e d by all t h e bodies from w h o m the Min i s t e r of 
F inance sought an opinion, n a m e l y t he Min i s t ry of F inance , t he S t a t e 
Lega l Counci l and the S t a t e Lands A u t h o r i t y . " ( § 6 1 ) 

35 . C o n s e q u e n t l y , the C o u r t cons iders t h a t t he mani fes t unlawfulness 
in G r e e k law of the in t e r f e rence compla ined of would just i fy a w a r d i n g the 
app l ican t full c o m p e n s a t i o n . N o t h i n g shor t of r e t u r n i n g the use of t he 
c i n e m a to t he app l ican t would pu t h i m , as far as possible , in a s i tua t ion 
equ iva len t to the one in which he would have found h imse l f had t h e r e not 
b e e n a b r e a c h of Ar t ic le 1 of Protocol N o . 1. As to t h e d o c u m e n t s lodged by 
the app l ican t on 21 J u l y 1999 in the form of a n e w appl ica t ion (see 
paragraj^h 5 above) , the C o u r t will t r e a t t h e m as be ing pa r t of t he 
evidence r e l a t i ng to t he app l i ca t ion of Art ic le 41 of t he C o n v e n t i o n . 
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36. T h e C o u r t po in t s ou t t h a t the appl ican t d id not own the land on 
which the c i n e m a t h a t he r a n was s i t ua t ed . H e r e n t e d t h a t land from a 
th i rd par ty , u n d e r a lease valid unt i l 30 N o v e m b e r 2002. T h e issue of the 
o w n e r s h i p of t h e l and was a t t h e m a t e r i a l t i m e - a n d still is today - the 
subject of p roceed ings in t he na t iona l cou r t s . T h e C o u r t also no tes the 
in format ion provided by the app l i can t ' s lawyer about the app l i can t ' s age 
and s t a t e of h e a l t h . 

37. In all t he c i r c u m s t a n c e s , t he C o u r t cons iders t h a t t he appl icant 
should be a w a r d e d only c o m p e n s a t i o n t h a t will cover loss of t he ea rn ings 
tha t he could have der ived from r u n n i n g the c i n e m a unt i l t he end of the 
c u r r e n t lease (30 N o v e m b e r 2002) , the a m o u n t of which will be ca lcu la ted 
us ing the s a m e m e t h o d as the one used for c o m p e n s a t i n g the pecunia ry 
d a m a g e sus t a ined from 1989 to 1999 (see p a r a g r a p h s 42-43 below). 

38. A m o n g the i t e m s of d a m a g e rel ied on by the app l i can t , only the 
loss of e a r n i n g s from t icket sales and adver t i s ing is r e l evan t , in the 
C o u r t ' s view. M o r e pa r t i cu la r ly , as r ega rds adver t i s ing , the C o u r t does 
not overlook the fact t h a t t he app l ican t h a d set u p a s e p a r a t e business 
for t ha t pu rpose - which combined the adver t i s ing act ivi t ies of the t h r e e 
bus inesses , inc lud ing the Il ioupolis c i nema - a n d t h a t the income from 
adver t i s ing in the Il ioupolis c i n e m a formed p a r t of t he profits of t ha t 
bus iness . 

39. T h e C o u r t will d i s r ega rd bo th the value of the e q u i p m e n t al legedly 
appro j i r i a t ed d u r i n g the app l i can t ' s eviction and the loss of e a rn ings from 
the bar . As to t he e q u i p m e n t in ques t ion , the C o u r t po in t s out t h a t , in its 
decis ion on the admiss ib i l i ty of t he appl ica t ion , t he C o m m i s s i o n had 
dec la red t h a t the compla in t based on t h e fai lure to r e t u r n to t he 
app l ican t the fu rn i tu re r e t a i n e d by the a u t h o r i t i e s was inadmiss ib le for 
fai lure to exhaus t d o m e s t i c r e m e d i e s . As to t he income from ba r sales , it 
is a p p a r e n t from the evidence t h a t t he b a r was in fact r u n by the 
app l i can t ' s d a u g h t e r a n d tha t the r e l a t ed income was dec la red on her tax 
r e t u r n . 

40. It t he re fo re r e m a i n s to assess t he d a m a g e caused by t h e loss of 
e a r n i n g s from t icket sales and adver t i s ing . In th is connec t ion , the Cour t 
no tes the wide gaps b e t w e e n the p a r t i e s ' m e t h o d s of ca lcula t ion and 
b e t w e e n t he i r submiss ions . W i t h r e g a r d to the adver t i s ing , in pa r t i cu la r , 
t h e G o v e r n m e n t den ied t h a t t h e r e had b e e n any d a m a g e . However , t he 
C o u r t no tes t h a t t he a f o r e m e n t i o n e d adver t i s ing bus iness was a small 
family bus iness be long ing exclusively to t he app l i can t a n d t h a t its profits 
were dec la red in his t ax r e t u r n . T h e C o u r t cons iders t h a t t h e eviction 
compla ined of m u s t have caused the app l ican t p e c u n i a r y d a m a g e in 
add i t ion to t h a t caused by the loss of t icket sales. 

4 1 . As r e g a r d s the m e t h o d of ca lcula t ion , the C o u r t cons iders tha t the 
one projxised by the G o v e r n m e n t is t he only one which is based on 
concre te financial in fo rmat ion , n a m e l y t he app l i can t ' s tax r e t u r n s , and 
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which can provide t he s t a r t i ng -po in t for quan t i fy ing the financial loss 
s u s t a i n e d by the aj)]:>licant. As to t he conf ident ia l i ty of those r e t u r n s , 
which was rel ied on by the app l i can t , t he C o u r t no tes t h a t he h imse l f — 
albei t a f te r t he G o v e r n m e n t - filed his t ax r e t u r n s for 1988 wi th the 
C o u r t and t h e r e b y a g r e e d to the i r d isc losure a n d t h a t they w e r e , 
moreover , the only d o c u m e n t s which could es tabl i sh the t r u t h of his 
a s se r t i ons . 

42. In respec t of the d a m a g e caused by the loss of e a r n i n g s from ticket 
sales, t he C o u r t will t he re fo re t ake in to accoun t a per iod of e leven years 
(1989-99) a n d the dec la red ne t income in 1988 ( G R D 566,069) , which , 
accord ing to the tax r e t u r n for t h a t year , was the la rges t in t he five years 
p r eced ing the evict ion. As t he G o v e r n m e n t sugges t , it will inc rease it by 
10% a yea r ( to reflect any reasonab ly foreseeable inc rease in t ak ings 
d u r i n g t h a t per iod) and will adjust it in line wi th t he ave rage a n n u a l 
c o n s u m e r price index; lastly, it will r educe the r e su l t i ng figure by 20% in 
o r d e r to allow for t he tax t h a t the app l ican t would have h a d to pay on it . 

43 . In respec t of the d a m a g e caused by the loss of e a rn ings from 
adver t i s ing , t he C o u r t will aga in t ake as a basis t he a n n u a l ne t i ncome 
from the Il ioupolis c i n e m a in 1988. It will ca lcu la te t h a t income from the 
t ax r e t u r n for 1988, which indica tes the to ta l income from the adver t i s ing 
bus iness , a n d , more specifically, will l ake account of the gross income from 
the Ilioupolis c i n e m a ' s adve r t i s ing si tes as shown by the invoices filed by 
the app l ican t h imsel f ( G R D 1,084,970). T h e net i ncome from adver t i s ing 
for t he Il ioupolis c i n e m a a lone in t h a t yea r a m o u n t s to G R D 141,823. 
T h e r e a f t e r , the C o u r t will p roceed in t he m a n n e r set out in t he 
p r e c e d i n g paragraj^h. 

44 . T h e C o u r t accordingly assesses d a m a g e u n d e r t h e first h e a d 
( r e l a t ing to t icket sales) a t G R D 12,721,451, and u n d e r t he second head 
( r e l a t ing to adver t i s ing) a t G R D 3,187,207, a to ta l of G R D 15,908,658. 

4 5 . T o t h a t m u s t be added c o m p e n s a t i o n for d a m a g e and loss of 
en joyment s u s t a i n e d by the ajujiilicant from the yea r 2000 unt i l expiry of 
his lease on accoun t of t he a u t h o r i t i e s ' refusal to r e t u r n t he c i n e m a to 
h im, a m o u n t i n g , by the s a m e m e t h o d of ca lcula t ion , to G R D 5,882,920. 

B. N o n - p e c u n i a r y d a m a g e 

46. In respect of non-pecun ia ry d a m a g e , the appl icant sought 
G R D 50,000,000. H e po in ted out t h a t his d i s t ress had only increased in 
1999 in t he face of t he S t a t e ' s refusal to comply wi th the pr inc ipa l 

j u d g m e n t , a n d he asked the C o u r t to increase t he foregoing s u m by 10%. 
47. T h e G o v e r n m e n t re l ied on t h e discrej jancy be tween the s u m s 

c la imed by the app l ican t a t the var ious s tages of t he p roceed ings and 
conc luded t h a t if t he C o u r t held t h a t t he app l ican t had indeed sus t a ined 
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non-pecun ia ry d a m a g e , the f inding of the violat ion would be sufficient to 
c o m p e n s a t e for it. 

48 . T h e C o u r t cons iders t h a t t he unlawfulness of t h e in t e r f e rence 
compla ined of and the a u t h o r i t i e s ' pe r s i s t en t refusal to r e t u r n the 
c i n e m a even af ter the C o u r t ' s pr inc ipa l j u d g m e n t , t a k e n t o g e t h e r wi th 
the app l i can t ' s age a n d s t a t e of hea l th , have clear ly caused the appl icant 
non-pecun ia ry d a m a g e . In t he C o u r t ' s view, the f inding in t he pr incipal 
j u d g m e n t does not in i tself afford sufficient ju s t sa t is fact ion in this 
respec t . 

49. M a k i n g its a s s e s s m e n t on a n e q u i t a b l e basis , the C o u r t awards the 
appl ican t G R D 5,000,000 u n d e r this head . 

C. C o s t s a n d e x p e n s e s 

50. T h e appl icant sought G R D 82,957,000 for t he costs a n d expenses 
he h a d i n c u r r e d in t h e p roceed ings un t i l del ivery of t h e j u d g m e n t on the 
m e r i t s . 

5 1 . In his submiss ion , the s u m , which co r r e sponded to 20% of the one 
he was seek ing for d a m a g e , was perfect ly r ea sonab le in view of the 
q u a n t i t y of work done and was wholly in conformi ty wi th t he ru les in 
force in G r e e c e . H e m a i n t a i n e d , fu r ther , t h a t he could not be accused of 
hav ing been excessive in hav ing recourse to t h r e e lawyers , since the i r 
qual i f ica t ions were c o m p l e m e n t a r y a n d were necessa ry for t he case . In 
t he app l i can t ' s submiss ion , a p ropor t ion of 20% of t he to ta l sought for 
d a m a g e would be sufficient, and he had , moreove r , a g r e e d tha t figure 
wi th his lawyers. Last ly , he s t a t e d t h a t t he p roceed ings before the 
C o m m i s s i o n and the C o u r t a lone , up to delivery of t he C o u r t ' s j u d g m e n t , 
had r e q u i r e d 936 h o u r s ' work by the t h r e e lawyers . 

52. For t he p roceed ings af ter t he j u d g m e n t on t he m e r i t s t he appl icant 
sought G R D 10,500,700. H e accep ted t h a t t he services of a s ingle lawyer 
were sufficient for the p roceed ings in ques t i on and t h a t the 
a f o r e m e n t i o n e d a g r e e m e n t wi th his lawyers (fees a m o u n t i n g to 20% of 
t h e to ta l c la im) could not apply to those p roceed ings . As r ega rds the 
p roceed ings r e l a t i ng to t he a t t e m p t to r e a c h a fr iendly s e t t l e m e n t , he 
sought G R D 2,205,000 (hour ly r a t e of 200 U n i t e d S t a t e s dol lars for 
thirty-five h o u r s ' work ) . As to t he p roceed ings t h e r e a f t e r , n a m e l y those 
str ict ly conce rn ing the appl ica t ion of Art ic le 4 1 , he a sked the C o u r t to set 
t he fees at 2% of the a m o u n t sought for d a m a g e , t h a t is to say 
G R D 8,295,700 per m e m o r i a l or a p p e a r a n c e . 

53 . T h e G o v e r n m e n t s t a t e d tha t they wished to leave the m a t t e r of the 
c la ims u n d e r this head to t he C o u r t ' s d i sc re t ion . T h e y cons idered , 
however , t h a t t h e s u m sought was " e x o r b i t a n t , at least by Greek 
s t a n d a r d s " . 
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54. Accord ing to t he C o u r t ' s e s tab l i shed case-law, costs a n d expenses 
will not be a w a r d e d u n d e r Art ic le 41 unless it is e s t ab l i shed t h a t they were 
ac tua l ly i n c u r r e d , were necessar i ly i ncu r r ed and were also r ea sonab le as t o 
q u a n t u m (see t he Sunday Times v. t he U n i t e d K i n g d o m j u d g m e n t of 
6 N o v e m b e r 1980 {Article 50), Ser ies A no. 38, p . 13, § 23) . 

55. T h e C o u r t no tes t h a t t he appl ican t conc luded an a g r e e m e n t wi th 
his counse l conce rn ing the i r fees which is c o m p a r a b l e to a con t ingency fee 
a g r e e m e n t . T h i s is an a g r e e m e n t w h e r e b y a lawyer 's c l ient a g r e e s to pay 
the lawyer, in fees, a c e r t a i n p e r c e n t a g e of t he s u m , if any, a w a r d e d to t he 
l i t igant by t he cour t . Such a g r e e m e n t s m a y show, if t hey a r e legally 
enforceable , t h a t the sums c la imed a r e ac tua l ly payable by t he app l ican t 
(see the D u d g e o n v. the U n i t e d K i n g d o m j u d g m e n t of 24 F e b r u a r y 1983 
(Article 50), Ser ies A no. 59, p . 10, § 22, and the K a m a s i n s k i v. A u s t r i a 
j u d g m e n t of 19 D e c e m b e r 1989, Ser ies A no . 168, p . 47 , § 115). 
A g r e e m e n t s of th is n a t u r e - giving rise to obl iga t ions solely be tween 
lawyer and cl ient — cannot bind the C o u r t , which m u s t assess t he level of 
costs a n d expenses to be a w a r d e d wi th re fe rence not only to w h e t h e r t h e 
costs a r e ac tua l ly i ncu r r ed bu t also to w h e t h e r they have been r easonab ly 
i ncu r r ed . Accordingly, t he C o u r t will t ake as a basis for its a s s e s s m e n t t h e 
o t h e r i n fo rma t ion provided by the app l i can t in suppor t of his c la ims , 
n a m e l y the n u m b e r of hours of work a n d the n u m b e r of lawyers 
necess i t a t ed by the case , t o g e t h e r wi th t he hour ly r a t e sough t . 

56. T h e C o u r t poin ts out t h a t it has a l r eady held tha t t he use of m o r e 
t h a n one lawyer m a y s o m e t i m e s be jus t i f ied by the i m p o r t a n c e of t he 
issues r a i sed in a case (see, a m o n g m a n y o t h e r a u t h o r i t i e s , t h e Sunday 
Times j u d g m e n t ci ted above, a n d the B a r a o n a v. P o r t u g a l j u d g m e n t of 
8 J u l y 1987, Ser ies A no. 122). However , it cons iders t h a t even if t he 
in s t an t case was to some d e g r e e complex , it was not necessary to have 
the services of t h r e e lawyers - one a special is t in E u r o p e a n law, one 
special is ing in cons t i tu t iona l law a n d one who had r e p r e s e n t e d t he 
app l ican t in the na t iona l cour t s . 

57. T h e n u m b e r of hou r s ' work for the p roceed ings l ead ing to t he 
pr inc ipa l j u d g m e n t , for those r e l a t i n g to t he a t t e m p t to r each a friendly-
s e t t l e m e n t a n d for those conce rn ing the appl ica t ion of Art ic le 41 canno t , 
in t he C o u r t ' s opin ion , have exceeded 300 hours . As to t he hour ly r a t e , it 
cons ide r s t h a t a n a m o u n t of G R D 40,000 p e r h o u r of work would be 
sufficient, b e a r i n g in mind the r a t e s appl ied in G r e e c e . 

58. M a k i n g its a s s e s s m e n t on an equ i t ab l e basis and wi th re fe rence to 
t he a b o v e - m e n t i o n e d c r i t e r i a (see p a r a g r a p h 54 above) , the C o u r t awards 
G R D 12,000,000 u n d e r this head . 

59 . T h e app l i can t a lso sought G R D 1,226,500 in respec t of costs 
r e l a t i ng to the a p p e a r a n c e of his two lawyers at t he h e a r i n g of 
17 D e c e m b e r 1998. T h e G o v e r n m e n t m a d e no submiss ions on this point . 
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60. M a k i n g its a s s e s s m e n t on an equ i t ab l e basis , as r e q u i r e d by 
Art ic le 41 of the Conven t ion , the C o u r t awards t he appl ican t 
G R D 825,000 u n d e r this head . 

D . D e f a u l t i n t e r e s t 

6 1 . Accord ing to t he in fo rmat ion avai lable to t he C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icable in G r e e c e at t he d a t e of adopt ion of t he p r e s e n t 
j u d g m e n t is 6% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds 
(a) t ha t t he r e s p o n d e n t S t a t e is to pay the app l i can t , w i th in t h r ee 
m o n t h s , t h e following a m o u n t s , t o g e t h e r wi th any va lue -added tax 
t h a t m a y be c h a r g e a b l e : 

(i) G R D 21,791,578 ( twenty-one mil l ion seven h u n d r e d a n d ninety-
one t h o u s a n d five h u n d r e d and seventy-e ight d r a c h m a s ) in respect 
of pecun ia ry d a m a g e ; 
(ii) G R D 5,000,000 (five mil l ion d r a c h m a s ) in respec t of non-
pecun ia ry d a m a g e ; 
(iii) G R D 12,825,000 (twelve mill ion e ight h u n d r e d a n d twenty-five 
t h o u s a n d d r a c h m a s ) in respect of costs and expenses ; 

(b) t h a t s imple in t e re s t a t an a n n u a l r a t e of 6% shall be payable from 
the expiry of t he above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

2. Dismisses t he r e m a i n d e r of the app l i can t ' s c la im for j u s t sat isfact ion. 

Done in Engl i sh a n d in F rench , and notified in wr i t i ng on 
19 O c t o b e r 2000, p u r s u a n t to Rule 77 §§ 2 a n d 3 of the Rules of C o u r t . 

E l i sabe th PALM 

P re s iden t 

Pau l M-\HONEY 
D e p u t y R e g i s t r a r 
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* * 

Par un arrêt du 25 mars 1999 (latridis c. Grèce [GC], n° 31107/96, CEDH 1999-11), la 
Cour dit qu'il y a eu violation de l'article 1 du Protocole n" 1 du fait que le requérant 
a été expulsé du terrain où il exploitait un cinéma de plein air. La Cour a aussi 
conclu à la violation de l'article 13 de la Convention et réservé la question de la 
satisfaction équitable. 

Article 41 : a) Dommage matériel - Un constat de violation entraîne pour l'Etat 
l'obligation de mettre un terme à la violation et d'en effacer les conséquences de 
manière à rétablir autant que faire se peut la situation antérieure à celle-ci. L'Etat 
est en principe libre de choisir les moyens dont il usera pour se conformer à un 
arrêt de la Cour et, si la nature de la violation permet une restitutio in integrum, il 
incombe à l'Etat de la réaliser, la Cour n'ayant ni la compétence ni la possibilité 
pratique de l'accomplir elle-même. Si le droit national ne permet pas ou ne permet 
qu'imparfaitement d'effacer les conséquences de la violation, l'article 41 habilite la 
Cour à accorder, s'il y a lieu, à la partie lésée la satisfaction qui lui semble 
appropriée. En l'espèce, la Cour a considéré dans son arrêt au principal que le 
cinéma aurait dû être rendu au requérant à partir du moment où l'arrêté 
d'expulsion a été annulé. En conséquence, le caractère manifestement illégal en 
droit interne de l'ingérence aurait justifié l'octroi au requérant d'une 
indemnisation entière. En effet, seule la restitution de l'usage du cinéma au 
requérant aurait placé celui-ci, le plus possible, dans une situation équivalente à 
celle où il se serait trouvé s'il n'y avait pas eu violation. Le requérant louait le 
terrain à un tiers en vertu d'un contrat de bail valable jusqu'au 30 novembre 
2002; dans ces conditions, il faut accorder au requérant seulement une indemnité 
pour couvrir le manque à gagner sur l'exploitation du cinéma jusqu'à cette date. 
Seul entre en ligne de compte le manque à gagner sur la vente de billets et la 
publicité; la valeur du matériel prétendument usurpé lors de l'expulsion et le 
manque à gagner sur les ventes au bar (qui était en fait tenu par la fille du 
requérant) ne sont pas pris en considération. Se fondant sur le revenu déclaré par 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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le requérant en 1988 et moyennant quelques ajustements, la Cour évalue le 
dommage afférent à la vente des billets à 12 721 451 drachmes (GRD) et celui 
afférent à la publicité à 3 187 207 GRD, soit un total de 15 908 658 GRD, à quoi 
doit s'ajouter une indemnité pour le dommage et la perte de jouissance subis par 
le requérant à partir de l'an 2000 et jusqu'à l'expiration de son bail, soit 
5 882 920 GRD. 
b) Dommage moral - Le caractère illégal de l'ingérence et le refus persistant des 
autorités de restituer le cinéma au requérant, même après l'arrêt de la Cour au 
principal, combinés avec l'âge et l'état de santé de celui-ci, lui ont porté un tort 
moral certain, évalué à 5 000000 GRD. 
c) Frais et dépens - Le requérant a conclu avec ses conseils un accord concernant 
les honoraires de ceux-ci, qui se rapprocherait d'un accord de quota litis. Toutefois, 
ces accords, qui ne font naître des obligations qu'entre l'avocat et son client, ne 
sauraient lier la Cour, qui doit évaluer le niveau des frais et dépens à rembourser 
non seulement par rapport à la réalité des frais allégués, mais aussi par rapport à 
leur caractère raisonnable. L'appréciation doit donc se fonder sur les éléments 
fournis par le requérant, à savoir le nombre d'heures de travail et le nombre 
d'avocats qu'a nécessités l'affaire, ainsi que le tarif horaire réclamé. A cet égard, 
il n'était pas nécessaire de recourir aux services de trois avocats dans celte affaire, 
même si elle revêtait une certaine complexité. Quant au nombre d'heures de 
travail, il ne saurait dépasser trois cents. Statuant en équité et à l'aide des 
critères susmentionnés, la Cour alloue 12 825 000 GRD. 

J u r i s p r u d e n c e c i tée p a r la C o u r 

Sunday Times c. Royaume-Uni (article 50), arrêt du 6 novembre 1980, série A n" 38 
Dudgeon e. Royaume-Uni (article 50), arrêt du 24 février 1983, série A n" 59 
Baraona c. Portugal, arrêt du 8 juillet 1987, série A n" 122 
Kamasinski c. Autriche, arrêt du 19 décembre 1989, série A n" 168 
Papamichalopoulos et autres c. Grèce (article 50), arrêt du 31 octobre 1995, série A 
n" 330-B 
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En l 'af fa ire Ia tr id i s c. G r è c e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en u n e G r a n d e 

C h a m b r e composée des j u g e s dont le n o m suit : 
M " " ' E . P A L M , présidente, 

M M . L . FERRARI BRAVO, 

G A U K U R J Ô R U N D S S O N , 

G. BONELLO, 

L . CAFLISCH, 

I. CABRAI. BARRETO, 

K. J U N G W I E R T , 

M . FlSCHBACH, 

J . CASADEVALL, 

B . ZUPANCIC, 

M1™' N . V A J I C , 

M . J . H E D I G A N , 

M M C S W . THOMASSEN, 
M . TSATSA-NlKOLOVSKA, 

M M . E. LEVITS, 

K . TRAJA, 

C. YERARIS, juge ad hoc, 

ainsi q u e d e M . P . J . MAHO.NEY,greffier adjoint, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 21 juin et 

27 s e p t e m b r e 2000, 
Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té défé rée à la C o u r , telle q u ' é t a b l i e en ve r tu de l 'ancien 
ar t ic le 19 de la Conven t i on de s a u v e g a r d e des Droi t s de l ' H o m m e et des 
L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , p a r le g o u v e r n e m e n t g r e c («le 
G o u v e r n e m e n t » ) le 30 jui l le t 1998, d a n s le déla i de trois mois 
q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la Conven t ion . A son 
or ig ine se t rouve u n e r e q u ê t e (n" 31107/96) d i r igée con t r e la R é p u b l i q u e 
he l l én ique et dont un res so r t i s san t de cet E t a t , M . Georg ios Ia t r id i s , avai t 
saisi la C o m m i s s i o n e u r o p é e n n e des Droi t s de l ' H o m m e («la 
C o m m i s s i o n ») le 28 m a r s 1996, en v e r t u de l ' ancien ar t ic le 25. 

2. D a n s son a r r ê t du 25 m a r s 1999 ( « l ' a r r ê t au p r inc ipa l» ) , la C o u r a 
conclu à la violat ion des ar t ic les 1 du Protocole n" 1 (à l ' u n a n i m i t é ) et 13 de 
la Conven t i on (par seize voix c o n t r e u n e ) . Plus p r é c i s é m e n t , en ce qu i 
conce rne l 'art icle 1 du Protocole n" 1, elle a e s t i m é q u e l ' ingérence 
l i t igieuse é ta i t m a n i f e s t e m e n t i l légale sur le plan du droi t i n t e r n e e t , p a r 
c o n s é q u e n t , i ncompa t ib l e avec le dro i t au respec t des b iens du r e q u é r a n t 
( a r r ê t Iatridis c. Grèce [ G C ] , n° 31107/96, § 62, C E D H 1999-11). 
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3. En s ' appuyan t sur l 'ar t icle 41 de la Conven t ion , le r e q u é r a n t 
r é c l a m a i t u n e sa t i s fac t ion é q u i t a b l e de l 'o rdre de p lu s i eu r s mi l l ions de 
d r a c h m e s pour les pré judices subis ainsi q u e p o u r frais et d é p e n s . 
Toute fo i s , le G o u v e r n e m e n t n ' ayan t pas p r é s e n t é de conclusions précises 
q u a n t a u x p r é t e n t i o n s du r e q u é r a n t , la C o u r avai t r é se rvé en e n t i e r la 
ques t i on de l ' appl ica t ion de cet a r t ic le et invité les p a r t i e s à lui a d r e s s e r 
p a r écr i t , d a n s les trois mois, l eurs observa t ions en la m a t i è r e et 
n o t a m m e n t à lui d o n n e r conna i s sance de tou t accord a u q u e l elles 
p o u r r a i e n t a b o u t i r (ibidem, § 73, et point 6 du disposit if) . 

4. Le r e q u é r a n t déposa ses observa t ions le 23 j u i n 1999 et le 
G o u v e r n e m e n t en fit de m ê m e le 15 ju i l l e t 1999. 

5. Le 21 juillet 1999, le r e q u é r a n t in t roduis i t une nouvel le r e q u ê t e 
d e v a n t la C o u r . Il a l légua i t une nouvel le violat ion des a r t ic les 1 d u 
Protocole n" 1 et 13 de la C o n v e n t i o n , en ra ison du refus des a u t o r i t é s de 
lui r e s t i t u e r le c i n é m a en cause ap rè s l ' a r rê t de la C o u r du 25 m a r s 1999. Il 
sou l igna q u e l ' a t t i t u d e du G o u v e r n e m e n t , depu i s c e t t e d a t e , d é m o n t r a i t 
q u e celui-ci cons idéra i t q u e l ' a r rê t en ques t ion ne p rodu i sa i t a u c u n effet 
q u a n t au s t a t u t fu tur du c i n é m a . 

La p r é s i d e n t e de la G r a n d e C h a m b r e r épond i t qu ' i l a p p a r t i e n d r a i t à la 
C o u r de déc ider si c e t t e ques t ion pouvai t ê t r e cons idérée c o m m e une 
nouvel le r e q u ê t e ou si elle devai t ê t r e t r a i t é e c o m m e faisant p a r t i e de 
l ' appl ica t ion de l 'ar t ic le 41 de la Conven t ion . Elle invi ta , en o u t r e , le 
G o u v e r n e m e n t à inc lure , d a n s ses obse rva t ions c o m p l é m e n t a i r e s à veni r , 
ses a r g u m e n t s sur la ques t i on de la non - re s t i t u t i on du c inéma . 

6. Le 27 oc tobre 1999, le r e q u é r a n t déposa ses observa t ions en r éponse 
à celles du G o u v e r n e m e n t du 15 juillet 1999. Le 5 n o v e m b r e 1999, le 
G o u v e r n e m e n t p r é s e n t a des obse rva t ions c o m p l é m e n t a i r e s . 

7. C o m p t e t enu des pos i t ions d i a m é t r a l e m e n t opposées des p a r t i e s et 
afin de p e r m e t t r e à la C o u r de d i sposer d ' é l é m e n t s objectifs sur lesquels 
fonder sa décis ion, la p r é s i d e n t e de la G r a n d e C h a m b r e e t le j u g e 
r a p p o r t e u r d é c i d è r e n t , le 21 février 2000, d ' invi te r les pa r t i e s à p rodu i r e 
les pièces et i n fo rma t ions s u i v a n t e s : 

«a) une estimation de la valeur du terrain sur lequel se situe le cinéma du requérant , 
accompagnée dans la mesure du possible des pièces justificatives officielles; 

b) les extraits des déclarations fiscales du requérant - non encore communiqués par 
le Gouvernement - qui prouveraient, d'après le requérant, que ses revenus nets 
provenant de la vente des billets ainsi que des publicités et des consommations au bar, 
seraient supérieurs à ceux avancés par le Gouvernement dans ses observations à la 
Cour.» 

8. R e q u é r a n t et G o u v e r n e m e n t d é p o s è r e n t leurs observa t ions et les 
d o c u m e n t s p e r t i n e n t s le 24 m a r s et le 6 avril 2000 r e s p e c t i v e m e n t . 
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E N D R O I T 

9. Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e m a t é r i e l 

1. Thèses du requérant et du Gouvernement contenues dans leurs observations 
du 23juin et du 15juillet 1999 respectivement 

a) Thèse du requérant 

10. Au t i t re du d o m m a g e m a t é r i e l , le r e q u é r a n t sollicite 
317 190 000 d r a c h m e s (GRD) p o u r m a n q u e à g a g n e r sur la ven t e des 
bil lets d ' e n t r é e , la publ ic i té et les c o n s o m m a t i o n s au ba r , ainsi q u e pour 
la va leu r du m a t é r i e l u su rpé lors de l 'expuls ion. 

11. Pour le m a n q u e à g a g n e r sur les bil lets d ' e n t r é e , il r éc lame 
173 3 2 0 0 0 0 G R D . Il r e s so r t i r a i t d e s l ivres c o m p t a b l e s du r e q u é r a n t , 
cert if iés p a r le fisc, que le n o m b r e a n n u e l des bil lets d ' e n t r é e avan t son 
expuls ion et j u s q u ' e n 1988 é ta i t de 24 520 pa r sa i son ; avec une 
a u g m e n t a t i o n annue l l e m o y e n n e d e 5 %, le n o m b r e d e bi l lets s ' é tab l i ra i t 
à 312 800 p o u r la décenn ie 1988-1998. 

12. Le r e q u é r a n t soul igne q u e les r evenus h y p o t h é t i q u e s de 
l ' explo i ta t ion du seul c i n é m a p e n d a n t c e t t e d é c e n n i e do ivent ê t r e 
e s t im és su r la base de l ' explo i ta t ion du c i n é m a pa r l u i - m ê m e et non sur 
celle de l ' explo i ta t ion pa r un t ie rs , c o m m e la munic ipa l i t é d ' I l ioupolis . Son 
c i n é m a é ta i t u n e e n t r e p r i s e famil ia le e t , avec l 'a ide d e sa f e m m e et de ses 
en fan t s , il pouvai t s ' a cqu i t t e r de t ou t e s les t âches nécessa i res à son 
f o n c t i o n n e m e n t sauf celles accompl ies pa r le p ro jec t ionn i s te . 

13. Pour le m a n q u e à g a g n e r su r la publ ic i té , le r e q u é r a n t d e m a n d e 
1 0 0 0 0 0 0 0 0 G R D . Ces p r é t e n t i o n s s ' appu ie ra i en t sur des factures 
cert i f iées p a r le fisc et j o i n t e s au doss ier devan t la C o u r . 

14. P o u r le m a n q u e à g a g n e r sur les c o n s o m m a t i o n s a u bar , le 
r e q u é r a n t sollicite 33 870 000 G R D . T o u t en a d m e t t a n t qu ' i l serai t 
impossible d ' é t ab l i r de m a n i è r e fiable les revenus d 'un tel ba r , en raison 
de l ' absence de comptab i l i t é , il p a r t de l 'hypothèse q u ' u n s p e c t a t e u r sur 
trois c o n s o m m e au bar , que le prix de la c o n s o m m a t i o n m o y e n n e est le 
t iers du prix d ' e n t r é e et q u e la m a r g e de profit est au moins de 50 %. 

15. En o u t r e , il e s t ime la va l eu r du m a t é r i e l qu ' i l n ' a u r a i t pas r écupé ré 
ap rè s l 'expuls ion à 10 000 000 G R D . Il p r é t e n d que les services d e la mai r ie 
d 'I l ioupolis c o n t i n u e n t à refuser de lui r e s t i t u e r le m a t é r i e l u s u r p é . 
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16. Enfin, il sou t i en t q u e le refus de la ma i r i e d 'I l ioupolis de lui r e n d r e 
le c i n é m a pour la saison 1999 au ra i t eu pour effet de le pr iver des r evenus 
d ' une a n n é e s u p p l é m e n t a i r e , qu ' i l évalue à 10 % du to ta l r é c l a m é . 

b) Thèse du Gouvernement 

17. En p r e m i e r lieu, le G o u v e r n e m e n t sou t i en t q u e la violat ion de 
l 'ar t ic le 1 du Protocole n" 1 n ' a u r a i t pas privé le r e q u é r a n t de la 
possibil i té de c o n t i n u e r à faire fonct ionner son e n t r e p r i s e en u t i l i sant un 
a u t r e local d a n s le m ê m e q u a r t i e r . D e p lus , les c i n é m a s de p le in a i r 
a u r a i e n t connu un décl in radical e n t r e 1975 et 1995, ce qui a u r a i t 
e n t r a î n é une d i m i n u t i o n spec tacu la i r e de leur n o m b r e et inci té l 'E ta t à 
les s o u t e n i r en ra ison de leur va l eu r cu l tu re l le . Ce la exp l ique ra i t 
é v e n t u e l l e m e n t la r é t i cence du r e q u é r a n t à t r a n s f é r e r son e n t r e p r i s e 
a i l leurs . 

18. Q u a n t aux p r é t e n t i o n s du r e q u é r a n t , le G o u v e r n e m e n t a l lègue 
q u e celui-ci n 'a droi t à a u c u n e i n d e m n i t é car il n 'a pas t r ans fé ré son 
e n t r e p r i s e a i l l eurs . M ê m e s'il é ta i t r es té d a n s les l ieux, l ' explo i ta t ion du 
c i n é m a a u r a i t é té déf ic i ta i re et le c i n é m a a u r a i t p r o b a b l e m e n t f e r m é ; à 
suppose r m ê m e qu ' i l y ai t s i m p l e m e n t eu m a n q u e à g a g n e r a u cas où le 
r e q u é r a n t a u r a i t pu c o n t i n u e r d ' exp lo i t e r le c i n é m a , celui-ci n ' a u r a i t pu 
d é p a s s e r 11 401 727 G R D . 

19. Le G o u v e r n e m e n t d resse une compara i so n e n t r e les r é su l t a t s du 
c i n é m a lorsqu' i l é ta i t explo i té p a r le r e q u é r a n t et lorsqu' i l fonct ionnai t 
sous le cont rô le de la ma i r i e . Les é l é m e n t s c o n c e r n a n t les p r e m i e r s 
se ra ien t t i rés des déc la ra t ions fiscales du r e q u é r a n t . Il en ressor t que , pour 
la pér iode 1983-1988, les bénéfices ne t s réal isés par l 'exploi ta t ion du c inéma 
s 'é levaient à 1 795 983 G R D et que le revenu ne t a n n u e l du r e q u é r a n t é ta i t 
de 359 196 G R D . Il est évident que m ê m e si le r e q u é r a n t avait con t inué à 
exploi ter son c i n é m a ap rè s 1988, il n ' au ra i t pu - au mieux - que m a i n t e n i r 
ces r ece t t e s , compte t enu de la crise du c inéma de plein air p e n d a n t ce t t e 
pé r iode . A supposer m ê m e q u e le r e q u é r a n t eût pu a u g m e n t e r ses r ece t t e s , 
ce t t e a u g m e n t a t i o n n ' au ra i t pas dépassé 10 % pa r an . 

20. P o u r calculer les revenus que le r e q u é r a n t au ra i t pe rçus p e n d a n t la 
pér iode 1989-1998, le G o u v e r n e m e n t p r e n d c o m m e point de d é p a r t la 
r ece t t e la plus favorable du r e q u é r a n t , celle de 1988 (566 069 G R D ) , en 
l ' a u g m e n t a n t de 10 %. Il arr ive à la conclusion q u e les revenus du 
r e q u é r a n t de 1989 à 1998 se se ra ien t élevés à 9 9 2 9 0 6 4 G R D , s o m m e qui , 
ap rès r é a j u s t e m e n t sur la base de l 'indice des prix à la c o n s o m m a t i o n , mais 
aussi ap rès déduc t ions fiscales, a t t e i nd ra i t 11 401 727 G R D . Toutefo is , les 
r é su l t a t s f inanciers de l 'exploi ta t ion du c inéma , en t a n t q u ' e n t r e p r i s e 
munic ipa le p e n d a n t la pér iode 1989-1998, d é m o n t r e n t q u e l ' en t repr i se - si 
elle avait é té dir igée p a r le r e q u é r a n t - au ra i t é té défici taire p e n d a n t ce t t e 
pér iode . En effet, le c i n é m a munic ipa l avait fait un bénéfice net de 
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17 065 097 G R D p e n d a n t ce t t e pé r iode . Si le c i n é m a avait é té exploi té par le 
r e q u é r a n t , il au ra i t fallu d é d u i r e auss i les loyers dus pa r celui-ci ; son bilan 
au ra i t alors p r é sen t é un passif de 7 109424 G R D . 

2 1 . Enfin, le G o u v e r n e m e n t soul igne les différences i m p o r t a n t e s e n t r e 
les s o m m e s que le r e q u é r a n t a sol l ici tées d e v a n t les t r i b u n a u x n a t i o n a u x 
et p lus t a rd devan t la C o u r . 

2. Thèses du requérant et du Gouvernement contenues dans leurs observations 
complémentaires du 27 octobre et du 5 novembre 1999 respectivement 

a) Thèse du requérant 

22. Le r e q u é r a n t qualif ie les a r g u m e n t s du G o u v e r n e m e n t de 
fallacieux, voire de m a l h o n n ê t e s . Il soul igne q u e le fait pour le 
G o u v e r n e m e n t de produi re ses déc la ra t ions d ' impôts cons t i tue une 
violation de la loi g recque , qui impose le secret à cet éga rd . Il lui r eproche 
en ou t re d 'en p rodu i re s e u l e m e n t des ex t r a i t s afin de faire croire , p a r 
e x e m p l e , que ses r evenus pour l ' année 1988 se l imi ta ient à 566 069 G R D , 
et de ne fournir q u ' u n seul des trois feuil lets de la déc la ra t ion , celui 
conce rnan t les r ece t t e s p rovenan t de la ven t e des bi l lets . Si le 
G o u v e r n e m e n t avait pris en c o m p t e la déc la ra t ion d a n s son in tégra l i t é , il 
au ra i t cons ta té q u e les revenus ne t s du r e q u é r a n t pour l ' année 1988 
s 'élevaient à 3 344 624 G R D . Ce m o n t a n t devrai t aussi ê t r e a jus té , d 'une 
pa r t , pour t en i r c o m p t e de l ' a u g m e n t a t i o n du prix du billet d ' e n t r é e , qu i 
é ta i t de 200 G R D en 1988 et de 1 400 G R D en 1998, ce qui impose u n e 
mul t ip l ica t ion pa r sept de la s o m m e préc i tée , d ' a u t r e pa r t , pa rce que le 
m a n q u e à g a g n e r s ' é tend sur une pér iode de onze ans , c 'es t-à-dire de 1989 
à 1999. Ainsi, la s o m m e préc i tée a t t e i nd ra i t 257 536 048 G R D . 

23. Q u a n t aux é l é m e n t s compara t i f s t i rés de l 'exploi ta t ion du c inéma 
p a r la munic ipa l i t é , le r e q u é r a n t nie c a t é g o r i q u e m e n t q u e son c inéma ait 
é té affecté par la crise. En o u t r e , et su r tou t , le fonc t ionnement d ' une 
en t r ep r i s e munic ipa le ne saurai t nu l l emen t servir de modè le de 
compara i son p o u r le fonc t ionnemen t d ' une en t r ep r i s e pr ivée . Le n o m b r e 
de billets vendus lorsque le r e q u é r a n t dir igeai t le c i néma a u r a i t é té 
n e t t e m e n t supé r i eu r au n o m b r e de billets vendus pa r l ' en t repr ise 
munic ipa le . La cession d u c i n é m a à la munic ipa l i t é a u r a i t e n t r a î n é u n e 
a u g m e n t a t i o n des frais d 'explo i ta t ion de plus de 100 %, une baisse du prix 
du billet d ' en t r ée de 20 % à 25 % par r appor t à la moyenne et l ' ins t i tut ion 
d ' une p r a t i q u e selon laquel le deux j o u r s p a r s e m a i n e a u r a i e n t é té consacrés 
à des films non c o m m e r c i a u x . D e plus, le c i n é m a au ra i t fonctionné sans 
concur rence à la sui te de la f e r m e t u r e de deux a u t r e s c inémas de plein air 
d a n s le qua r t i e r . Enfin, le bi lan de l 'exploi ta t ion du c i n é m a p a r la mai r ie 
o m e t t a i t d ' ind iquer les r evenus p rovenan t du bar et de la publ ic i té . 
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24. En p r é t e n d a n t q u e le r e q u é r a n t a u r a i t pu t r a n s f é r e r son e n t r e p r i s e 
s u r n ' i m p o r t e que l a u t r e t e r r a i n , le G o u v e r n e m e n t t e n t e r a i t en fait de 
dép l ace r sur le r e q u é r a n t la responsab i l i t é de l ' i l légalité c o m m i s e p a r les 
a u t o r i t é s g r e c q u e s . Il n 'es t pas du tout ce r t a in q u e le r e q u é r a n t a u r a i t pu 
t r o u v e r u n t e r r a i n a p p r o p r i é pour y t r a n s f é r e r son e n t r e p r i s e , d ' a u t a n t 
plus q u e , depu i s que l 'E ta t a classé m o n u m e n t s h i s to r iques les c i n é m a s 
de plein air , les p r o p r i é t a i r e s de t e r r a i n s ne les louent plus à des 
e n t r e p r i s e s de ce g e n r e . Enfin, la mun ic ipa l i t é a u r a i t t r è s b ien pu 
ins ta l le r un c i n é m a sur u n des n o m b r e u x t e r r a in s qu 'e l l e possède . 

b) Thèse du Gouvernement 

25. Le G o u v e r n e m e n t soul igne que le r e q u é r a n t ne con te s t e pas , d a n s 
ses observa t ions c o m p l é m e n t a i r e s , la m é t h o d e de calcul u t i l i sée p a r lui-
m ê m e . Le m a n q u e à g a g n e r pour 1999 invoqué pa r le r e q u é r a n t devra i t 
ê t r e calculé aussi sur la base de la m é t h o d e p roposée , et les i n t é r ê t s 
m o r a t o i r e s à p a r t i r de l ' exp i ra t ion d u dé la i de t rois mois su ivan t le 
p rononcé de l ' a r rê t sur l 'ar t ic le 4 1 , en a p p l i q u a n t un t a u x de 6 % et non 
de 21 % c o m m e le p ropose le r e q u é r a n t . 

26. Q u a n t aux obse rva t ions q u e le r e q u é r a n t a déposées sous la forme 
d ' une nouvel le r e q u ê t e , elles dev ra i en t ê t r e déc l a rées i r recevables ratione 
materiae, car elles ne c o n s t i t u e r a i e n t pas de nouvel les a l l éga t ions pa r 
r a p p o r t à celles c o n t e n u e s d a n s sa r e q u ê t e in i t ia le . De p lus , d a n s la 
m e s u r e où ces a l léga t ions p o u r r a i e n t ê t r e cons idé rées c o m m e se r é fé ran t 
à l ' exécut ion de l ' a r rê t du 25 m a r s 1999, la C o u r ne sera i t pas c o m p é t e n t e 
p o u r les e x a m i n e r car c e t t e t â che i ncombe au C o m i t é des M i n i s t r e s du 
Consei l de l 'Europe . 

27. La r e s t i t u t ion du c i n é m a ne sau ra i t faire pa r t i e de la sat isfact ion 
é q u i t a b l e à acco rde r a u r e q u é r a n t au t i t r e de l 'ar t icle 4 L U n e i n d e m n i t é 
éven tue l le ne p o u r r a i t q u e r é p a r e r les d o m m a g e s m a t é r i e l et m o r a l 
r é s u l t a n t de l ' impossibi l i té d e faire fonc t ionner le c i n é m a à la su i te de 
l 'éviction du r e q u é r a n t du local l i t igieux. 

28. Enfin, q u a n t au c a r a c t è r e secret des déc la ra t ions d ' impôts invoqué 
pa r le r e q u é r a n t , il n ' ex is te ra i t q u ' à l 'égard des t iers et non à l 'égard de 
l ' in téressé (ar t icle 85 § 2 de la loi n° 2238/1994). U n tel secret n ' ex i s te ra i t 
pas du tout pour les en t r ep r i se s commerc ia le s (art icle 85 § 3 de la m ê m e loi). 

3. Thèses du requérant et du Gouvernement contenues dans leurs observations 
complémentaires du 24 mars et du 6 avril 2000 respectivement 

a) Thèse du requérant 

29. Q u a n t aux d é c l a r a t i o n s fiscales, le r e q u é r a n t précise q u e le revenu 
ne t p r o v e n a n t de la v e n t e des bil lets p o u r 1988 é ta i t d e 1 2 2 4 5 1 6 G R D et 
non de 566 069 G R D , c o m m e l 'affirme le G o u v e r n e m e n t , ca r ce d e r n i e r 
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chiffre cons t i t ue ra i t le r evenu (après c e r t a i n e s d éd u c t i o n s fiscales) 
imposab le et non le r evenu réel . De m ê m e , en ce qu i conce rne le ba r , si le 
revenu imposab le é ta i t de 68 578 G R D , le revenu ne t réel se m o n t a i t à 
130 649 G R D . Le revenu réel p r o v e n a n t de l ' en t rep r i se de publ ic i té 
dépasse ra i t les 7 000 000 G R D , dont 1 084 970 G R D ré su l t e r a i en t des seuls 
e m p l a c e m e n t s publ ic i ta i res du c inéma Ilioupolis. Enfin, le revenu net 
devrai t ê t re majoré du m o n t a n t du loyer q u e le r e q u é r a n t versai t et qu i 
s 'élevait , pour 1988, à 9 0 4 4 8 9 G R D . P a r conséquen t , le revenu réel net du 
r e q u é r a n t pour l ' année 1988, tel qu ' i l r é su l t e ra i t de la déc la ra t ion fiscale 
complè te de celui-ci, serai t l 'addi t ion des s o m m e s s u s m e n t i o n n é e s , soit 
3 3 4 4 6 2 4 G R D . 

30. Le r e q u é r a n t sou t i en t c e p e n d a n t q u e les déc l a ra t ions fiscales ne 
cons t i t uen t pas une base d e calcul app rop r i ée pour éva lue r le m a n q u e à 
g a g n e r en ra ison de l ' inefficacité du sys t ème fiscal en G r è c e et du fait que 
les a u t o r i t é s c l ô tu r en t souvent les exercices non con t rô lés con t re 
p a i e m e n t pa r les in té ressés d ' un m o n t a n t forfa i ta i re , ce qu i est un aveu 
implici te que les r evenus déc la ré s sont infér ieurs aux r evenus réels . 

b) Thèse du Gouvernement 

3 1 . Le G o u v e r n e m e n t soul igne q u e le r e q u é r a n t posséda i t , à l ' époque 
des fai ts , trois c i n é m a s de plein air et une e n t r e p r i s e publ ic i ta i re 
i n d é p e n d a n t e des c i n é m a s . L ' a l l éga t ion du r e q u é r a n t selon laquel le le 
G o u v e r n e m e n t a u r a i t omis de d é p o s e r l ' i n tégra l i t é de la déc la ra t ion 
fiscale du r e q u é r a n t sera i t m e n s o n g è r e . Les fo rmula i r e s q u e le 
G o u v e r n e m e n t a pris en c o m p t e - et déposés devan t la C o u r -
c o n c e r n e r a i e n t exc lus ivement le c i n é m a Ilioupolis et p r é s e n t e r a i e n t les 
r evenus b r u t s et ne t s , le r e q u é r a n t é t a n t obligé de d é c l a r e r d a n s ces 
fo rmula i res tous ses r evenus p r o v e n a n t de l ' explo i ta t ion du c i n é m a 
(bi l le ts , ba r et publ ic i té ) . Les a u t r e s fo rmula i r e s invoqués par le 
r e q u é r a n t c o n c e r n e r a i e n t les a u t r e s act ivi tés de celui-ci et n ' a u r a i e n t 
a u c u n r appor t avec le cas d ' espèce . En par t i cu l i e r , le fo rmula i re 
c o n t e n a n t les r evenus t i rés de la publ ic i té , m e n t i o n n é p a r le r e q u é r a n t , 
se r a p p o r t e r a i t a u x act ivi tés de l ' en t r ep r i se de publ ic i té et n ' au ra i t 
a u c u n e re la t ion avec les r e v e n u s du c i n é m a Il ioupolis . 

Le G o u v e r n e m e n t af f i rme, en o u t r e , qu ' i l r essor t d ' un des fo rmula i res 
r empl i s pa r le r e q u é r a n t q u e celui-ci avait déc la ré , c o m m e revenus 
a n n u e l s p r o v e n a n t d e l ' ensemble de ses e n t r e p r i s e s , un m o n t a n t 
infér ieur à celui déc la ré c o m m e p r o v e n a n t exc lus ivement de 
l ' exploi ta t ion du c inéma . De plus , d a n s ses observa t ions à la C o u r d u 
29 oc tobre 1999, le r e q u é r a n t a l lègue q u e ses r evenus pour 1988 
r é s u l t a n t de la d é c l a r a t i o n fiscale c o m p l è t e s 'é levaient à 3 344 624 G R D , 
alors q u e , d a n s le fo rmula i r e E l de sa d é c l a r a t i o n fiscale ( tab le 8, page 2) 
pour la m ê m e a n n é e , il déc la ra i t la s o m m e de 2 4 8 3 360 G R D c o m m e 
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r evenu net p rovenan t de trois de ses en t r ep r i s e s ( en t r ep r i s e de publ ic i té , 
c i n é m a Il ioupolis et c i n é m a Alkyon) . 

/. Décision de la Cour 

32. La C o u r rappe l le q u ' u n a r r ê t c o n s t a t a n t une viola t ion e n t r a î n e 
p o u r l 'Eta t d é f e n d e u r l 'obl igat ion ju r id ique au r ega rd de la Conven t i on 
de m e t t r e un t e r m e à la violat ion et d ' en effacer les conséquences de 
m a n i è r e à ré tab l i r a u t a n t q u e faire se peu t la s i tua t ion a n t é r i e u r e à 
celle-ci. 

33 . Les E t a t s c o n t r a c t a n t s pa r t i e s à u n e affaire sont en pr inc ipe libres 
de choisir les moyens dont ils u se ron t p o u r se con fo rmer à u n a r r ê t 
c o n s t a t a n t u n e violat ion. C e pouvoir d ' app réc i a t i on q u a n t a u x moda l i t é s 
d ' exécu t ion d 'un a r r ê t t r a d u i t la l iber té de choix dont est assor t ie 
l 'obl igat ion p r imord ia l e imposée p a r la Conven t ion aux E t a t s 
c o n t r a c t a n t s : a s s u r e r le r e spec t des d ro i t s e t l iber tés g a r a n t i s (a r t ic le 1). 
Si la n a t u r e de la violat ion p e r m e t u n e restitutio in integrum, il i ncombe à 
l 'E ta t d é f e n d e u r de la réa l i se r , la C o u r n ' ayan t ni la c o m p é t e n c e ni la 
possibil i té p r a t i q u e d e l ' accompl i r e l l e -même . Si, en r evanche , le dro i t 
na t iona l ne p e r m e t pas ou ne p e r m e t q u ' i m p a r f a i t e m e n t d 'effacer les 
conséquences de la violat ion, l 'ar t icle 41 habi l i te la C o u r à accorder , s'il y 
a l ieu, à la pa r t i e lésée la sa t i s fac t ion qu i lui s emble a p p r o p r i é e ( a r r ê t 
P a p a m i c h a l o p o u l o s et a u t r e s c. G r è c e du 31 octobre 1995 (article 50), 
série A n" 330-B, pp. 58-59, § 34). 

34. D a n s son a r r ê t au pr inc ipa l , la C o u r s 'est e x p r i m é e a i n s i : «(.. .) le 
23 oc tobre 1989, le t r i buna l de g r a n d e ins t ance d 'A thènes , s t a t u a n t selon 
la p r o c é d u r e en référé et pa r une décision ayant force de chose j u g é e , a 
a n n u l é l ' a r r ê t é d ' expuls ion au mot i f q u e les condi t ions r equ i ses pour son 
adop t ion n ' é t a i e n t pas r éun ie s . Ainsi , et à p a r t i r de ce m o m e n t , l 'expuls ion 
du r e q u é r a n t a p e r d u t o u t e base légale et la munic ipa l i t é d ' I l ioupolis est 
d e v e n u e u n occupan t sans t i t r e . Celle-ci se t rouva i t a lors d a n s l 'obl igat ion 
de r e n d r e le c i n é m a au r e q u é r a n t , ce qui fut r e c o m m a n d é du r e s t e p a r 
tous les o r g a n e s c h a r g é s de d o n n e r au min i s t r e des F inances leur avis en 
la m a t i è r e , à savoir le m i n i s t è r e des F inances , le Consei l ju r id ique de 
l 'Eta t et la Société des biens immobi l i e r s de l 'Eta t . » ( § 6 1 ) 

35 . E n c o n s é q u e n c e , la C o u r e s t i m e q u e le c a r a c t è r e m a n i f e s t e m e n t 
illégal en droi t i n t e r n e de l ' ingérence l i t igieuse jus t i f i e ra i t l 'octroi au 
r e q u é r a n t d ' une i n d e m n i s a t i o n e n t i è r e . En effet, seule la r e s t i t u t i o n de 
l 'usage du c i n é m a au r e q u é r a n t p lacera i t celui-ci, le plus possible , d a n s 
u n e s i tua t ion équ iva l en te à celle où il se t rouve ra i t s'il n 'y avai t pas eu 
m a n q u e m e n t aux exigences de l 'ar t icle 1 du Protocole n" 1. Q u a n t aux 
d o c u m e n t s déposés p a r le r e q u é r a n t le 21 ju i l l e t 1999 sous la forme d ' u n e 
nouvelle r e q u ê t e ( p a r a g r a p h e 5 c i -dessus) , la C o u r les t r a i t e r a c o m m e 
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faisant pa r t i e du dossier re la t i f à l ' appl icat ion de l 'ar t ic le 41 de la 
Conven t i on . 

36. La C o u r rappe l le q u e le r e q u é r a n t n ' é t a i t pas p r o p r i é t a i r e du 
t e r r a i n sur lequel est s i tué le c i n é m a qu ' i l exploi ta i t . Il louait ce t e r r a i n à 
u n t i e r s , en ve r tu d ' un c o n t r a t de bail valable j u s q u ' a u 30 n o v e m b r e 2002. 
La ques t ion du droi t de p r o p r i é t é sur ce t e r r a i n faisait , à l ' époque des 
fai ts , et fait encore a u j o u r d ' h u i , l 'objet d ' u n e p r o c é d u r e devan t les 
j u r id i c t ions na t iona l e s . La C o u r p r e n d pa r a i l leurs no te des in format ions 
fournies p a r le conseil du r e q u é r a n t sur l 'âge et l ' é ta t de s an t é de ce 
d e r n i e r . 

37. D a n s ces c i rcons tances , la C o u r e s t ime devoir acco rde r au 
r e q u é r a n t s e u l e m e n t u n e i n d e m n i t é pour couvrir le m a n q u e à g a g n e r sur 
l ' exploi ta t ion du c i n é m a j u s q u ' a u t e r m e du c o n t r a t de bail en cours (le 
30 n o v e m b r e 2002) et don t le m o n t a n t se ra calculé selon la m ê m e 
m é t h o d e q u e celle employée pour l ' i ndemnisa t ion du pré judice ma té r i e l 
subi de 1989 à 1999 ( p a r a g r a p h e s 42-43 c i -dessous) . 

38 . P a r m i les é l é m e n t s const i tu t i fs du d o m m a g e invoqués par le 
r e q u é r a n t , seul e n t r e en l igne de c o m p t e , aux yeux d e la Cour , le 
m a n q u e à g a g n e r sur la ven te de billets et la publ ic i té . Plus 
p a r t i c u l i è r e m e n t , c o n c e r n a n t ce t t e d e r n i è r e , la C o u r ne p e rd pas de vue 
q u e le r e q u é r a n t avai t c réé une e n t r e p r i s e d i s t inc te à c e t t e fin - qui 
r eg roupa i t les act ivi tés publ ic i ta i res des trois e n t r e p r i s e s , don t le c i n é m a 
Ilioupolis - et q u e les r evenus de la publ ic i té diffusée d a n s le c inéma 
Ilioupolis faisaient pa r t i e des bénéfices de ce t t e e n t r e p r i s e . 

39. La C o u r ne p r e n d r a en cons idé ra t ion ni la va leu r du m a t é r i e l 
p r é t e n d u m e n t u s u r p é lors de l 'éviction du r e q u é r a n t , ni le m a n q u e à 
g a g n e r re la t i f au bar . Q u a n t au m a t é r i e l p réc i t é , la C o u r rappe l le q u e 
d a n s sa décis ion sur la recevabi l i té de la r e q u ê t e la C o m m i s s i o n avait 
déc la ré i r recevable p o u r n o n - é p u i s e m e n t des voies de r ecour s i n t e rnes le 
gr ief t i ré de la non - r e s t i t u t i on au r e q u é r a n t des m e u b l e s r e t e n u s pa r les 
a u t o r i t é s . Au sujet des r evenus p r o v e n a n t des c o n s o m m a t i o n s au bar , il 
ressor t des pièces du doss ier que le bar é ta i t en fait exploi té pa r la fille 
d u r e q u é r a n t et q u e les r evenus y relatifs figuraient sur la déc l a ra t ion 
fiscale de celle-ci. 

40. R e s t e alors à éva luer le d o m m a g e causé pa r le m a n q u e à g a g n e r 
sur la ven te de bil lets et la publ ic i té . A cet éga rd , la C o u r relève 
l ' impor t ance de l 'écar t qui s épa re les m é t h o d e s de calcul et les thèses des 
pa r t i e s . C o n c e r n a n t la publ ic i té n o t a m m e n t , le G o u v e r n e m e n t nie 
l ' exis tence de tout d o m m a g e . Toute fo i s , la C o u r relève q u e l ' en t repr i se 
de publ ic i té s u s m e n t i o n n é e é ta i t une pe t i t e e n t r e p r i s e familiale 
a p p a r t e n a n t exc lus ivement au r e q u é r a n t et dont les bénéfices é t a i en t 
déc la ré s sur la feuille d ' i m p ô t s de celui-ci. O r elle e s t ime q u e l 'éviction 
l i t igieuse a dû cause r un d o m m a g e m a t é r i e l au r e q u é r a n t , qu i s 'ajoute à 
celui causé p a r la p e r t e des e n t r é e s au c inéma . 
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41 . C o n c e r n a n t la m é t h o d e de calcul , la C o u r cons idère q u e celle 
p roposée p a r le G o u v e r n e m e n t est la seule à se fonder sur u n e d o n n é e 
financière conc rè t e , à savoir les d é c l a r a t i o n s fiscales du r e q u é r a n t , et à 
pouvoir servir c o m m e point de d é p a r t à la C o u r afin de chiffrer la p e r t e 
financière subie par celui-ci. Q u a n t au c a r a c t è r e secre t de ces 
déc l a r a t i ons , invoqué pa r le r e q u é r a n t , la C o u r no te q u e celui-ci a déposé 
l u i - m ê m e , q u o i q u ' a p r è s le G o u v e r n e m e n t , ses d é c l a r a t i o n s d e r evenus 
p o u r l ' année 1988 et a consen t i de la so r te à la d ivulga t ion de celles-ci, 
qu i cons t i t ua i en t , d ' a i l l eurs , les seules pièces jus t i f ica t ives de n a t u r e à 
é tab l i r la vé rac i t é de ses a l l éga t ions . 

42 . P o u r le d o m m a g e causé p a r la p e r t e d e r evenus p r o v e n a n t d e la 
ven t e de bi l le ts , la C o u r t i e n d r a alors c o m p t e d ' une pé r iode de onze ans 
(1989-1999) ainsi q u e du revenu net déc la ré en 1988 ( 5 6 6 0 6 9 G R D ) qui 
se ra i t , d ' ap rè s la déc l a r a t i on fiscale de ce t t e a n n é e , le plus élevé d a n s les 
cinq a n s ayant p r é c é d é l 'éviction. Elle l ' a u g m e n t e r a , c o m m e le suggè re le 
G o u v e r n e m e n t , de 1 0 % p a r an (pour y inclure t o u t e a u g m e n t a t i o n 
éven tue l l e et r a i s o n n a b l e m e n t prévisible de r e c e t t e s p e n d a n t ce t t e 
pé r iode ) , puis le r é a j u s t e r a en fonction de l ' indice a n n u e l moyen des prix 
à la c o n s o m m a t i o n ; enfin, elle le r é d u i r a de 20 %, afin de t en i r c o m p t e de 
l ' impôt q u ' a u r a i t dû ve r se r le r e q u é r a n t su r ce m o n t a n t . 

43 . Pour le d o m m a g e causé pa r le m a n q u e à g a g n e r sur la publ ic i té , la 
C o u r se fondera auss i sur le r evenu net réal isé en 1988 par le c i n é m a 
Il ioupolis . Elle ca lcu le ra ce r evenu à p a r t i r de la déc l a r a t i on fiscale de 
1988 faisant é t a t de la to ta l i t é des r evenus réa l i sés p a r l ' en t r ep r i se de 
publ ic i té et , plus spéc i f iquement , t i e n d r a c o m p t e des r evenus b r u t s des 
e m p l a c e m e n t s publ ic i ta i res du c i n é m a Il ioupolis , tels qu ' i l s r e s so r t en t 
des fac tures q u e le r e q u é r a n t a l u i - m ê m e déposées (1 084 970 G R D ) . O r 
le revenu ne t p r o v e n a n t des publ ic i tés pour le seul c i n é m a Il ioupolis pour 
ce t t e a n n é e s 'élève à 141 823 G R D . P a r la su i te , la C o u r p r o c é d e r a d e la 
m ê m e m a n i è r e que celle exposée au p a r a g r a p h e 42 ci-dessus. 

44. Dès lors, la C o u r évalue le p r e m i e r d o m m a g e (afférent à la ven te 
des bi l lets) à 12 7 2 1 4 5 1 G R D et le second (afférent à la publ ic i té ) à 
3 187 207 G R D , soit un to ta l de 15 908 658 G R D . 

45 . A cela doit s 'a jouter une i n d e m n i t é p o u r le d o m m a g e et la p e r t e 
de j ou i s sance subis p a r le r e q u é r a n t à p a r t i r de l 'an 2000 et 
j u s q u ' à l ' exp i ra t ion de son bail , e n ra i son d u refus des a u t o r i t é s d e 
r e s t i t u e r le c i néma , et qu i , selon la m ê m e m é t h o d e de calcul , a t t e i n t 
5 882 920 G R D . 

B. D o m m a g e mora l 

46. Au t i t r e du d o m m a g e m o r a l , le r e q u é r a n t r é c l a m e 50 000 000 G R D . 
Il soul igne q u e son désa r ro i n 'a pu q u ' a u g m e n t e r en 1999 en ra ison du 
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refus de l 'E ta t de se confo rmer à l ' a r rê t au pr inc ipa l et invite la C o u r à 
ma jo re r la s o m m e s u s m e n t i o n n é e de 10 %. 

47. Le G o u v e r n e m e n t se p r évau t de la d ivergence e n t r e les s o m m e s 
d e m a n d é e s pa r le r e q u é r a n t aux dif férents s t ades de la p r o c é d u r e et 
conclut q u e si la C o u r e s t ima i t que le r e q u é r a n t avai t en fait subi un 
pré judice m o r a l , le cons t a t de viola t ion suffirait à le r é p a r e r . 

48 . La C o u r e s t i m e q u e le c a r a c t è r e il légal de l ' ingérence l i t igieuse et 
le refus pe r s i s t an t des a u t o r i t é s de r e s t i t u e r le c i n éma , m ê m e ap rè s l ' a r rê t 
de la C o u r au pr inc ipa l , combinés avec l 'âge et l ' é ta t de s a n t é du 
r e q u é r a n t , ont p o r t é à celui-ci un tor t m o r a l ce r t a in . Selon la Cour , le 
cons ta t f iguran t d a n s l ' a r rê t au pr inc ipa l ne fourni t pas en soi une 
sa t is fact ion équ i t ab le suffisante à cet éga rd . 

49. S t a t u a n t en é q u i t é , la C o u r al loue au r e q u é r a n t 5 000 000 G R D de 
ce chef. 

C. Fra is e t d é p e n s 

50. P o u r ses frais et d é p e n s af férents à la p r o c é d u r e j u s q u ' a u p rononcé 
de l ' a r rê t sur le fond, le r e q u é r a n t r é c l a m e 82 957 000 G R D . 

5 1 . D ' a p r è s lui, ce m o n t a n t , qu i co r r e spondra i t à 20 % de celui qu ' i l 
r é c l a m e p o u r d o m m a g e , est p a r f a i t e m e n t r a i sonnab le au vu du vo lume 
de t ravai l fourni et se t rouve en ple ine conformi té avec les règles en 
v igueur en G r è c e . Il sou t i en t q u ' o n ne p o u r r a i t , d u r e s t e , lui r e p r o c h e r 
d 'avoir e x a g é r é en faisant appe l à t rois avocats , ca r l eu r s qual i f icat ions 
ont é t é c o m p l é m e n t a i r e s et nécessa i res pour ce t t e affaire. D ' a p r è s le 
r e q u é r a n t , un p o u r c e n t a g e de 20 % du to ta l r é c l a m é pour d o m m a g e 
sera i t suffisant, chiffre don t il est d ' a i l l eurs convenu avec ses conseils. 
Enfin, la seule p r o c é d u r e devan t la C o m m i s s i o n et la Cour , j u s q u ' a u 
p rononcé de l ' a r rê t de celle-ci, a u r a i t nécess i té neuf cent t r en te - s ix heu res 
de t ravai l pour les t rois avocats . 

52. P o u r la p r o c é d u r e u l t é r i eu re à l ' a r rê t sur le fond, le r e q u é r a n t 
sollicite 10500 700 G R D . Il a d m e t que le recours à u n seul avocat est 
suffisant pour ce t te p rocédure et q u e l 'accord s u s m e n t i o n n é avec ses 
conseils (honora i res d 'un m o n t a n t de 20 % du to ta l r éc l amé) ne saura i t 
s ' appl iquer à celle-ci. En ce qui concerne la p rocédure relat ive à la 
t en ta t ive de r è g l e m e n t amiab l e , il d e m a n d e un m o n t a n t de 2 205 000 G R D 
(tar i f ho ra i r e de 200 dol lars amér i ca in s pour t ren te -c inq heu res de t ravai l ) . 
Q u a n t à la p rocédure pos t é r i eu re , à savoir celle qui concerne s t r i c t emen t 
l 'applicat ion de l 'art icle 4 1 , il invite la C o u r à fixer les honora i r e s à 2 % du 
m o n t a n t r éc lamé p o u r d o m m a g e , soit à 8 2 9 5 700 G R D par m é m o i r e ou 
comparu t i on . 
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53 . Le G o u v e r n e m e n t déc la re s 'en r e m e t t r e à la C o u r p o u r les 
p r é t e n t i o n s à ce t i t r e . Il e s t ime toutefois la s o m m e sollicitée p o u r la 
p r é s e n t e affaire « e x o r b i t a n t e , au moins p a r r a p p o r t à la réa l i t é g r e c q u e » . 

54. Selon la j u r i s p r u d e n c e c o n s t a n t e de la C o u r , l 'a l locat ion de frais et 
dépens au t i t r e de l 'ar t icle 41 p r é s u p p o s e q u e se t rouven t é tabl i s l eur 
réa l i t é , l eur nécess i té et , de p lus , le c a r a c t è r e r a i sonnab le de leur t a u x 
( a r r ê t Sunday Times c. R o y a u m e - U n i du 6 n o v e m b r e 1980 (article 50), 
série A n° 38, p . 13, § 23). 

55. La C o u r no te q u e le r e q u é r a n t a conclu avec ses conseils un accord 
c o n c e r n a n t les hono ra i r e s de ceux-ci , qu i se r a p p r o c h e r a i t d ' un accord de 
quota litis. Il s 'agit là d 'accords par lesquels le client d 'un avocat s ' engage à 
verser à ce de rn i e r , en t a n t q u ' h o n o r a i r e s , u n ce r t a in p o u r c e n t a g e de la 
s o m m e q u ' u n e ju r id i c t ion p o u r r a i t lui oc t royer . Les accords de quota litis 
peuven t a t t e s t e r , s'ils sont j u r i d i q u e m e n t va lables , que l ' in té ressé 
est ef fec t ivement redevab le des s o m m e s r é c l a m é e s ( a r r ê t s D u d g e o n 
c. R o y a u m e - U n i du 24 février 1983 (article 50), sér ie A n" 59, p . 10, § 22, et 
K a m a s i n s k i c. Au t r i che du 19 d é c e m b r e 1989, série A n" 168, p . 47, § 115). 
Pare i ls accords , qu i ne font n a î t r e des obl iga t ions q u ' e n t r e l 'avocat et son 
cl ient , ne s a u r a i e n t lier la C o u r , qui doit éva luer le n iveau des frais et 
dépens à r e m b o u r s e r non s e u l e m e n t p a r r a p p o r t à la réa l i t é des frais 
a l l égués , mais auss i pa r r appor t à l eu r c a r a c t è r e r a i sonnab le . Ainsi la 
C o u r se fondera p o u r son app réc i a t i on sur les a u t r e s é l é m e n t s fournis 
pa r le r e q u é r a n t à l ' appui de ses p r é t e n t i o n s , à savoir le n o m b r e d ' h e u r e s 
de t ravai l et le n o m b r e d 'avocats q u ' a nécess i tés la p r é s e n t e affaire, ainsi 
que le ta r i f ho ra i r e r é c l a m é . 

56 . La C o u r rappe l le avoir déjà j u g é q u e l 'emploi de plus d ' un avocat 
peu t parfois se jus t i f i e r pa r l ' i m p o r t a n c e des ques t ions soulevées p a r une 
affaire (voir, p a r m i b e a u c o u p d ' a u t r e s , les a r r ê t s Sunday Times p réc i té et 
B a r a o n a c. P o r t u g a l du 8 ju i l le t 1987, sér ie A n" 122). Toute fo i s , elle 
cons idère que , m ê m e si la p r é s e n t e affaire revê ta i t une c e r t a i n e 
complex i t é , le concours de trois avocats - un spécial is te de droi t 
e u r o p é e n , un spécial is te de droi t cons t i t u t i onne l et l 'avocat qu i avait 
r e p r é s e n t é le r e q u é r a n t devan t les j u r id i c t ions na t iona le s - n e 
co r r e sponda i t pas à une nécess i té . 

57. Le n o m b r e d ' h e u r e s de t rava i l p o u r la p r o c é d u r e au pr inc ipa l , pour 
celle re la t ive à la t en t a t i ve de r è g l e m e n t amiab le ainsi q u e pour 
l 'appl icat ion de l 'ar t icle 41 ne s au ra i t dépas se r , de l 'avis de la Cour , t rois 
cen ts h e u r e s . Q u a n t au ta r i f h o r a i r e , elle e s t ime q u ' u n m o n t a n t de 
40 000 G R D par h e u r e de t ravai l se ra i t suffisant, compte t enu des tarifs 
p r a t i q u é s en G r è c e . 

58. S t a t u a n t en équ i t é et à l 'aide des c r i t è r e s s u s m e n t i o n n é s 
( p a r a g r a p h e 54 c i -dessus) , la C o u r al loue 12 000 000 G R D de ce chef. 
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59. Le r e q u é r a n t sollicite é g a l e m e n t 1 226 500 G R D au t i t r e des frais 
afférents à la c o m p a r u t i o n de ses deux avocats à l ' audience du 17 d é c e m b r e 
1998. Le G o u v e r n e m e n t ne se p rononce pas sur ce point . 

60. S t a t u a n t en é q u i t é , c o m m e le veut l 'ar t icle 41 de la Conven t ion , la 
C o u r al loue au r e q u é r a n t la s o m m e de 825 000 G R D à ce t i t r e . 

D . I n t é r ê t s m o r a t o i r e s 

6 1 . Selon les in fo rma t ions don t la C o u r dispose , le t a u x d ' i n t é r ê t légal 
appl icable en Grèce à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 6 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit 
a) q u e l 'Etat d é f e n d e u r doi t ve r se r au r e q u é r a n t , d a n s les trois mois, 
les s o m m e s su ivan tes , plus tou t m o n t a n t pouvan t ê t r e dû au t i t r e de la 
t axe sur la va l eu r a jou tée : 

i. 21 791 578 G R D (vingt et un mil l ions sept cent qua t re -v ing t -onze 
mille cinq cent so ixante -d ix-hui t d r a c h m e s ) , pour d o m m a g e 
m a t é r i e l ; 
ii. 5 000 000 G R D (cinq mil l ions de d r a c h m e s ) , p o u r d o m m a g e 
m o r a l ; 
iii. 12 8 2 5 0 0 0 G R D (douze mill ions hui t cent vingt-cinq mille 
d r a c h m e s ) , p o u r frais et d é p e n s ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d 'un in t é r ê t s imple de 6 % l 'an à 
c o m p t e r de l ' exp i ra t ion dudi t déla i et j u s q u ' a u v e r s e m e n t ; 

2. Rejette la d e m a n d e de sat isfact ion équ i t ab l e pour le surp lus . 

Fai t en français et en angla is , puis c o m m u n i q u é p a r écrit le 19 octobre 
2000, en appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

E l i s abe th PALM 
P r é s i d e n t e 

Pau l M A H O N E Y 
Greffier adjoint 
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SUMMARY1 

Recognition by the authorities of one of two rival leaderships of the Muslim 
community 

Article 9 

Freedom of religion - Manifest religion or belief - Recognition by the authorities of one of two 
rival leaderships of the Muslim community - Importance to believers ofpersonality oj ministers 
OjI religion - Prohibition of arbitrary State intervention in functioning of religious communities 
- Slate's duty of neutrality in recognition of religious communities - Absence of reasons for 
favouring particular religious leader - Prescribed by law - Lack of precision of law - Absence 
oj'safeguards against arbitrary exercise of discretion 

Article 13 

Effective remedy - Religious communities - Provision of remedies accessible only to 
representatives of religious community - Scope of judicial review - Non-compliance with court 
judgments 

* 

In the late 1980s, a dispute arose between two rival factions of the Muslim 
community in Bulgaria. In 1992 the Directorate of Religious Denominations, a 
governmental agency attached to the Council of Ministers, declared the election 
of Mr Gendzhev as Chief Mufti in 1988 null and void. At a national conference 
organised by an interim leadership, the first applicant was elected as Chief Mufti; 
the new leadership was registered by the Directorate of Religious Denominations. 
However, in 1994 Mr Gendzhev's supporters held a national conference and 
elected an alternative leadership, which applied for registration as I he legitimate 
leadership of Bulgaria's Muslims. Following a change of government, the Deputy 
Prime Minister issued a decree apparently approving the statute adopted at this 
alternative conference and the Directorate of Religious Denominations registered 
the leadership, including Mr Gendzhev. No reasons were given and neither the 
decree nor the decision was served on the first applicant. The new leadership 
forcibly ejected the first applicant and his staff from the Chief Mufti's Office and 
took over all documents and assets; the second applicant maintained that he was 
dismissed defacto from his post as a part-time secretary to the Chief Mufti's Office. 
The prosecution authorities refused to take any action. The first applicant's appeal 
to the Supreme Court, on behalf of the Chief Mufti's Office, was dismissed on the 
basis that the Council of Ministers enjoyed full discretion with regard to 
registration of religious groups. The first applicant was re-elected Chief Mufti at 

I. This summary by the Registry does not bind the Court . 
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a national conference organised by him in 1995, but no reply was given to his 
requests for registration. He appealed to the Supreme Court, which held that the 
tacit refusal was unlawful. However, the Deputy Prime Minister refused to register 
the applicant, on the ground that a leadership of the Muslims had already been 
registered. The applicant again appealed to the Supreme Court, which quashed 
the refusal. However, the Council of Ministers continued to refuse registration. 
Eventually a joint conference was held and a new leadership elected and registered. 

Held 
(1) Government's preliminary objection (non-exhaustion): The objection was 
raised after the decision of the European Commission of Human Rights on the 
admissibility of the application. There was therefore estoppel. 
(2) Article 9: The personality of ministers of religion is undoubtedly of importance 
to every member of a religious community and participation in the life of the 
community is thus a manifestation of one's religion. Where organisation of the 
religious community is at issue, Article 9 must be interpreted in the light of 
Article 11. The believers' freedom of religion encompasses the expectation that 
the community will be allowed to function free from arbitrary State intervention; 
indeed, the autonomous existence of religious communities is indispensable for 
pluralism and thus at the very heart of the protection which Article 9 affords. 
Since the applicants were active members of their religious community, the 
events complained of concerned their freedom of religion and Article 9 was 
applicable. 
The failure of the authorities to remain neutral in the exercise of their powers in the 
field of registration of religious communities entails an interference by the State 
with the believers' freedom to manifest their religion. Except in very exceptional 
cases, the right to freedom of religion excludes any discretion on the part of the 
State to determine whether religious beliefs or the means used to express them 
are legitimate. State action favouring one leader of a divided religious community 
or with the purpose of forcing the community to come under a single leadership 
against its wishes would likewise constitute an interference. In the present case, 
the changes in the leadership of the Muslim community were announced without 
any reasons being given and resulted in the first applicant being deprived of his 
representation powers in law and in practice. The effect of the measures was to 
favour one faction, granting it the status of the single officially recognised 
leadership while depriving the first applicant of the possibility of continuing to 
represent at least part of the community. There was therefore an interference 
with the internal organisation of the Muslim religious community and with the 
applicants' right to freedom of religion. The relevant law did not provide for any 
substantive criteria for registration in a situation of internal divisions, there were 
no procedural safeguards against arbitrary exercise of the authorities' discretion, 
and the decree and decision were neither reasoned nor notified to the first 
applicant. The interference was thus not prescribed by law, in that it was arbitrary, 
was based on legal provisions which allowed the executive an unfettered discretion 
and failed to meet the required standards of clarity and forcseeability. 
Furthermore, the repeated refusal of the Council of Ministers to comply with the 
Supreme Court's judgments was a clearly unlawful act of particular gravity. 
Conclusion: violation (unanimously). 
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(3) Article 11: No separate issue arose under this provision, since Article 9 had 
already been interpreted in the light of Article 11. 
Conclusion: no separate issue (unanimously). 
(4) Article 13: The scope of the obligation under this provision varies depending 
on the nature of the right involved. Article 13 cannot be seen as requiring a 
possibility for every believer to institute in his individual capacity formal 
proceedings challenging a decision concerning the registration of his religious 
leaders; the individual believers' interests can be safeguarded by their turning to 
their leaders and supporting any legal action which the latter may initiate. The 
State may thus fulfil its obligation by providing remedies which are accessible 
only to representatives of the community. In the present case, since the Supreme 
Court accepted the first applicant's appeal for examination, a representative of the 
religious community was provided with access to a judicial remedy. However, the 
court refused to examine the substantive issues, holding that the Council of 
Ministers enjoyed full discretion. The initial appeal was therefore not an effective 
remedy. The two further appeals were not effective either, as the Council of 
Ministers refused to comply with the judgments of the Supreme Court. Moreover, 
the Government have not indicated how criminal proceedings could have led to an 
examination of the substance of the applicants' complaints and have not indicated 
any other remedy. Consequently, the leadership of the faction led by the first 
applicant was unable to mount an effective challenge to the unlawful State 
interference in the internal affairs of the religious community and to assert its 
right to organisational autonomy. Thus, neither applicant had an effective remedy. 
Conclusion: violation (unanimously). 

(5) Article 6: The applicants had not substantiated the legal basis of their alleged 
civil rights and had not shown that there were any obstacles preventing them from 
bringing civil proceedings in respect of their right to remuneration. 
Conclusion: no violation (unanimously). 
(6) Article 1 of Protocol No. 1: The applicants had not reiterated their complaints 
under this provision. 
Conclusion: not necessary to examine (unanimously). 
Article 41: The Court dismissed the applicants' claims in respect of pecuniary-
damage but made awards in respect of non-pecuniary damage and costs and 
expenses. 
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I n t h e c a s e o f H a s a n a n d C h a u s h v. B u l g a r i a , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composed of the following judges : 
M r L . WILDHABER, President, 
M r J . - P . C O S T A , 

M r A . P A S T O R R I D R U F J O , 

M r L . FERRARI B R A V O , 

M r G. BONELLO, 

Mr J . MAKARCZYK, 

M r P . K.ÜRIS, 

M r s F. T U L K E N S , 

Mrs V. STRÄZNICKÄ, 

M r V. BUTKEVYCH, 

M r J . CASADEVALL, 

M r s H . S . GREVE, 

M r A . B . BAKA, 

M r R . M A R U S T E , 

M r E. LEVITS, 

M r s S . B O T O U C H A R O V A , 

M r M. UGREKHELIDZE, 

a n d also of M r s M. DE B O E R - B U Q U I C C H I O , Deputy Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 29 M a y a n d 4 O c t o b e r 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t h e C o u r t in acco rdance wi th t h e provisions 
appl icable pr ior to the en t ry in to force of Protocol No. 11 to the 
Conven t i on for the P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) by the E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) on 30 O c t o b e r 1999 (Article 5 § 4 of Protocol 
No. 11 and fo rmer Ar t ic les 47 and 48 of t he C o n v e n t i o n ) . 

2. T h e case o r ig ina t ed in an appl ica t ion (no. 30985/96) aga ins t the 
Republ ic of Bu lga r i a lodged wi th t he C o m m i s s i o n u n d e r former 
Art ic le 25 of t he C o n v e n t i o n on 22 J a n u a r y 1996. T h e appl ica t ion had 
init ial ly been b r o u g h t by four app l i can t s . Fol lowing the C o m m i s s i o n ' s 
decision to disjoin a n d s t r ike out t he compla in t s of two of t he app l ican t s 
(see t he C o m m i s s i o n ' s r epo r t of 17 S e p t e m b e r 1998 u n d e r former 
Art ic le 30 § 1 (a) of t he C o n v e n t i o n ) , t he p r e s e n t case concerns the 
compla in t s of the r e m a i n i n g two app l i can t s . T h e s e a r e M r Fikri Sali 
H a s a n and M r Ismai l A h m e d C h a u s h , B u l g a r i a n na t iona l s born in 1963 
and 1940 respect ively and res id ing in Sofia (" the ap p l i c an t s " ) . 
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3. T h e app l i can t s a l leged viola t ions of Ar t ic les 6, 9, 11 and 13 of t he 
C o n v e n t i o n a n d of Ar t ic le 1 of Protocol No. 1 in respec t of t he a l leged 
forced r e p l a c e m e n t of t h e l e a d e r s h i p of t h e M u s l i m re l ig ious c o m m u n i t y 
in Bu lga r i a and the e n s u i n g a d m i n i s t r a t i v e and judicial p roceed ings . 

4. T h e C o m m i s s i o n dec la red t he apjDlication admiss ib le on 
8 S e p t e m b e r 1997. In its r epor t of 26 O c t o b e r 1999 ( former Art ic le 31 of 
t h e C o n v e n t i o n ) 1 , it exp res sed t h e u n a n i m o u s opin ion t h a t t h e r e h a d b e e n 
violat ions of Ar t ic les 9 a n d 13 of the Conven t ion , t ha t it was not necessa ry 
to e x a m i n e s e p a r a t e l y the app l i c an t s ' compla in t s u n d e r Art ic le 11 of t he 
Conven t i on and t h a t t h e r e h a d been no viola t ion of Art ic le 6 of t he 
C o n v e n t i o n or Ar t ic le 1 of Protocol No . 1. 

5. Before the C o u r t the app l i can t s w e r e r e p r e s e n t e d by M r Y. Grozev , 
a lawyer p rac t i s ing in Sofia. T h e Bu lga r i an G o v e r n m e n t (" the 
G o v e r n m e n t " ) were r e p r e s e n t e d by M r s V. Djidjeva, Agen t , of t he 
Min i s t ry of J u s t i c e . 

6. O n 6 D e c e m b e r 1999 a pane l of t he G r a n d C h a m b e r d e t e r m i n e d 
t h a t t he case should be dec ided by the G r a n d C h a m b e r (Rule 100 § 1 of 
the Rules of C o u r t ) . T h e compos i t ion of the G r a n d C h a m b e r was 
d e t e r m i n e d accord ing to the provisions of Art ic le 27 §§ 2 and 3 of t he 
Conven t i on a n d Rule 24 of the Rules of C o u r t . 

7. T h e app l i can t s and the G o v e r n m e n t each filed a m e m o r i a l . 
8. A h e a r i n g took place in public in t he H u m a n Righ t s Bui ld ing , 

S t r a s b o u r g , on 29 M a y 2000. M r R. T ü r m e n , who was init ial ly a m e m b e r 
of t he G r a n d C h a m b e r cons t i t u t ed to e x a m i n e t he case , was u n a b l e to 
a t t e n d the h e a r i n g . H e was rep laced by M r L. F e r r a r i Bravo, s u b s t i t u t e 
j u d g e , as a m e m b e r of t he G r a n d C h a m b e r (Rule 24 § 5 (b)) . 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
Mrs V. DJIDJEVA, Min i s t ry of J u s t i c e , Agent; 

(b) for the applicants 
M r Y. G R O Z E V , Lawyer , Counsel. 

T h e app l i can t s were also p r e s e n t . T h e C o u r t h e a r d add res se s by 
M r Grozev a n d M r s Djidjeva. 

M r M . F i schbach , w h o was ini t ial ly a m e m b e r of t he G r a n d C h a m b e r in 
t h e p r e s e n t case , was unab le to t ake p a r t in its e x a m i n a t i o n af ter t he 
h e a r i n g . H e was rep laced by M r E. Levi ts , s u b s t i t u t e judge . 

1. Note by the Registry. The report is obtainable from the Registry. 
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T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e a p p l i c a n t s 

9. M r Fikr i Sali H a s a n (" the first aj^plicant") was Ch ie f Muft i of the 
B u l g a r i a n M u s l i m s from 1992 unt i l t he even t s c o m p l a i n e d of. M r Ismai l 
A h m e d C h a u s h ("the second apj) l icant") was former ly a t e a c h e r at the 
Is lamic I n s t i t u t e in Sofia. 

In his submiss ions to the C o u r t t h e second appl ican t s t a t e d t h a t from 
F e b r u a r y 1995 he h a d also worked on a p a r t - t i m e basis as s e c r e t a r y to 
the Ch ie f Muf t i ' s Office (FjiaBHO MiocpTHHCTBo), t he na t iona l l eade r sh ip 
of t he Mus l im rel igious o rgan i sa t i on , and ed i tor of Musulmanin, its 
newspape r . T h e G o v e r n m e n t d i spu ted these asse r t ions . 

B. B a c k g r o u n d to t h e c a s e 

10. At t he end of 1989 a process of d é m o c r a t i s a t i o n c o m m e n c e d in 
Bulgar ia . Soon t h e r e a f t e r some Mus l im bel ievers a n d act ivists of the 
M u s l i m rel igion in t he c o u n t r y sought to r ep lace t he l e a d e r s h i p of the i r 
rel igious o rgan i sa t ion . T h e y cons ide red tha t M r Gendzhev , who was the 
Ch ie f Mufti a t t h a t t i m e , a n d the m e m b e r s of the S u p r e m e Holy Counci l 
( B H C L U flyxoBeH CL-BCT) had co l l abora ted wi th t h e c o m m u n i s t r e g i m e . T h e 
old l eade r sh ip , wi th M r G e n d z h e v as Ch ie f Mufti of t he Bulgar ian 
Mus l ims , also had s u p j w r t e r s . Th i s s i tua t ion caused divisions and 
i n t e r n a l conflict wi th in the M u s l i m c o m m u n i t y in Bulgar ia . 

11. Fol lowing g e n e r a l e lect ions held in Bu lga r i a in O c t o b e r 1991 a new 
g o v e r n m e n t , fo rmed by the U n i o n of D e m o c r a t i c Forces (Cf lC) and the 
M o v e m e n t for R igh t s and F r e e d o m s (iTTIC), took office towards the end 
of 1991. 

O n 10 F e b r u a r y 1992 t h e D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s 
(JlHpeKitHH n o BepoH3noBen;aHH5iTa), a g o v e r n m e n t a l agency a t t a c h e d to 
the Counci l of Min is te r s , dec lared the election of M r Gendzhev in 1988 as 
Ch ie f Muft i of the Bulgar ian Mus l ims null a n d void a n d p roc la imed his 
removal from t h a t posi t ion. O n 21 F e b r u a r y 1992 the D i r ec to ra t e 
reg is te red a t h r e e - m e m b e r In t e r im Holy Council as a t e m p o r a r y governing 
body of the M u s l i m s ' rel igious o rgan i sa t ion , p e n d i n g the election of a new 
p e r m a n e n t l eadersh ip by a na t iona l conference of all Mus l ims . 

12. Following these even t s M r G e n d z h e v , who c la imed t h a t he 
r e m a i n e d Chie f Mufti of the Bu lga r i an M u s l i m s , cha l l enged the decision 
of 10 F e b r u a r y 1992 before t he S u p r e m e C o u r t . O n 28 April 1992 the 
S u p r e m e C o u r t re jec ted his appea l . T h e cour t found t h a t t h e decis ion of 
the D i r e c t o r a t e of Rel ig ious D e n o m i n a t i o n s was not subject to jud ic ia l 
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appea l . T h e e n s u i n g pe t i t ion for review, s u b m i t t e d by M r G e n d z h e v 
aga ins t the S u p r e m e C o u r t ' s decision, was e x a m i n e d by a five-member 
C h a m b e r of the S u p r e m e C o u r t . O n 7 Apri l 1993 the C h a m b e r d i smissed 
the pe t i t ion . Whi l e conf i rming the reject ion of M r Gendzhev ' s appea l , the 
C h a m b e r also d iscussed the mer i t s of t he appea l . It found, inter alia, t h a t 
the D i r e c t o r a t e ' s decision to dec la re M r G e n d z h e v ' s e lect ion null and void 
had been wi th in its c o m p e t e n c e . In so far as t h e i m p u g n e d decision h a d 
also p roc la imed " the r e m o v a l " of M r G e n d z h e v from his posi t ion of Ch ie f 
Muft i , this had been ultra vires. However , it was unneces sa ry to annu l this 
p a r t of t h e D i r e c t o r a t e ' s decis ion as in a n y event it h a d no legal 
consequences . 

13. T h e Na t iona l Confe rence of Mus l ims , o rgan i sed by the i n t e r i m 
l e a d e r s h i p , took place on 19 S e p t e m b e r 1992. It e lec ted M r Fikri Sali 
H a s a n ( the first app l i can t ) as Ch ie f Mufti of the Bu lga r i an M u s l i m s a n d 
also approved a new S t a t u t e of t he Religious O r g a n i s a t i o n of M u s l i m s 
in Bulgar ia ( Y c T a B 3a AyxoBHOTO y cTpof t cTBO H ynpaBJieHHe Ha 

Miocioj iMaHHTe B B t J i r a p H H ) . O n 1 O c t o b e r 1992 the D i r e c t o r a t e of 
Rel igious D e n o m i n a t i o n s r eg i s t e red t he s t a t u t e and the new l eade r sh ip 
in acco rdance wi th sec t ions 6 and 16 of t he Rel igious D e n o m i n a t i o n s Act . 

C. E v e n t s o f 1994 a n d ear ly 1995 

14. Whi le the l e ade r sh ip d i spu te be tween M r G e n d z h e v and M r H a s a n 
con t inued , t he official posi t ion of the D i r e c t o r a t e of Rel igious 
D e n o m i n a t i o n s , t h r o u g h o u t 1993 and at least t he first hal f of 1994, 
r e m a i n e d t h a t t he first app l ican t was the l eg i t ima te Ch ie f Muft i of the 
Bu lga r i an M u s l i m s . 

15. O n 29 J u l y 1994 the D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s wro te 
a l e t t e r to M r H a s a n u r g i n g h im to o rgan i s e a na t i ona l conference of all 
M u s l i m s to solve c e r t a i n p rob l ems ar i s ing from i r regu la r i t i e s in the 
elect ion of local re l igious l eader s . T h e i r r egu la r i t i e s in ques t ion 
a p p a r e n t l y conce rned a l leged inconsis tencies wi th the i n t e rna l s t a t u t e of 
the Mus l im rel igious o rgan i sa t ion , a n d not b r e a c h e s of the law. 

16. O n 2 N o v e m b e r 1994 the s u p p o r t e r s of M r G e n d z h e v held a 
na t iona l conference . T h e conference p roc la imed itself the l eg i t ima te 
r e p r e s e n t a t i v e of M u s l i m bel ievers , e lec ted an a l t e rna t i ve l e ade r sh ip and 
a d o p t e d a s t a t u t e . M r G e n d z h e v was e lec ted P re s iden t of the S u p r e m e 
Holy Counci l . After t he conference t he newly e lec ted l eaders appl ied to 
t he D i r e c t o r a t e of Rel ig ious D e n o m i n a t i o n s for r eg i s t r a t i on as t h e 
l eg i t ima te l eade r sh ip of t he B u l g a r i a n Mus l ims . 

17. O n 3 J a n u a r y 1995 the S u p r e m e Holy Counci l p res ided over by the 
first app l i can t dec ided to convene a na t i ona l conference on 28 J a n u a r y 
1995. 
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18. At t he end of 1994, p a r l i a m e n t a r y e lect ions took place in Bulgar ia . 

T h e Bu lga r i an Socialist Pa r ty (BCTI) ob t a ined a major i ty in P a r l i a m e n t 

and formed a new g o v e r n m e n t , which took office in J a n u a r y 1995. 

19. O n 16 J a n u a r y 1995 the D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s 

wro te a l e t t e r to t he first app l ican t in his caj)acity of Ch ie f Muft i u rg ing 

him to pos tpone the confe rence . T h e l e t t e r s t a t e d , inter alia : 

"As the Directorate of Religious Denominations was concerned with [the] 
irregularities [as regards the election of local muftis] as early as the middle of 1994, it 
repeatedly ... urged the rapid resolution of the problems ... Unfortunately no specific 
measures were undertaken ... As a result the conflicts in the religious community 
deepened, and discontent among Muslims increased, leading to the holding of an 
extraordinary national conference on 2 November 1994. This brought to light a new 
problem, related lo the shortcomings of the statute of the Muslim religious 
community ... [The statute] does not clarity the procedure for convening a national 
conference ... Issues concerning the participants, and the manner in which they are 
chosen arc not regulated. 

Therefore, for the executive branch of the State it becomes legally impossible to 
decide whether the national conference is in conformity with the statute [of the 
Muslim religion] and, accordingly, whether its decisions arc valid. These decisions, 
quite understandably, could be challenged by some of the Muslims in Bulgaria. Any-
other national conference, except one organised by a joint committee [of the rival 
leaderships], would raise the same problem. Moreover, the decision of 3 January 1995 
of the Supreme Holy Council to hold an extraordinary national conference on 28January 
1995 is signed only by six legitimate members of the Holy Council. . . [and] ... cannot be 
regarded as being in conformity with the statute . 

The Directorate of Religious Denominations cannot disregard the findings of the 
[Chamber of the] Supreme Court in its decision of 7 [April] 1993. It is mentioned 
therein that the Directorate bad acted ultra vires when removing Mr Gendzhev from his 
position of Chief Mufti and that the decision of the Directorate of 10 February 1992 
could not have legal consequences. 

Extremely worried as regards the current situation and deeply concerned over the 
well-being of the Muslims in Bulgaria, the Directorate of Religious Denominations 
supports the opinion of the Chief Mufti [the first applicant] that it is not advisable to 
rush ahead with the holding of an extraordinary conference before overcoming the 
conflicts in the religious community ... 

Firmly convinced that the disputed questions in the religious community should not 
be decided by administrative means by the executive branch of the State ... the 
Directorate appeals to you to show good will and reach a consensus for the holding of a 
united conference ..." 

20. O n 27 J a n u a r y 1995 the S u p r e m e Holy Counci l p res ided over by 

M r H a s a n a n n o u n c e d t h a t it had pos tponed the na t iona l conference unt i l 

6 M a r c h 1995. 
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D. R e m o v a l o f t h e f irs t a p p l i c a n t f r o m h i s p o s i t i o n o f C h i e f M u f t i 

2 1 . O n 22 F e b r u a r y 1995 M r Shivarov, D e p u t y P r i m e Min i s t e r of 
Bu lga r i a , i ssued D e c r e e R-12, which r eads as follows: 

"In accordance with Decree KV-15 of 6 February 1995 of the Council of Ministers read 
in conjunction with section 6 of the Religious Denominations Act, I approve the s tatute 
of the Muslim religion in Bulgaria, based in Sofia." 

22. T h e s t a t u t e of the Mus l im rel igion in Bu lga r i a m e n t i o n e d in the 
dec r ee was a p p a r e n t l y t he one a d o p t e d a t t h e rival na t i ona l confe rence , 
o rgan i sed by M r G e n d z h e v and held on 2 N o v e m b e r 1994. D e c r e e KV-15, 
re fer red to in Dec ree R-12, d e t e r m i n e d tha t D e p u t y P r i m e M i n i s t e r 
Shivarov should be in cha rge of superv is ing the act ivi ty of the D i r e c t o r a t e 
of Rel igious D e n o m i n a t i o n s . 

23 . O n 23 F e b r u a r y 1995 the D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s 
of t he Counc i l of Min i s t e r s issued a decis ion which s t a t e d t h a t , in 
accordance wi th sect ions 6, 9 and 16 of the Rel ig ious D e n o m i n a t i o n s Act 
and D e c r e e R-12 of the D e p u t y P r i m e Min i s t e r , it had r eg i s t e red a new 
l e a d e r s h i p of the Bu lga r i an Mus l im c o m m u n i t y . T h e l eade r sh ip t hus 
r eg i s t e r ed inc luded M r G e n d z h e v as P res iden t of the S u p r e m e Holy 
Counc i l and , appa ren t ly , t hose e lec ted at t h e conference of 2 N o v e m b e r 
1994. 

24. N e i t h e r Dec ree R-12 nor t he decision of the D i r e c t o r a t e of 
Rel ig ious D e n o m i n a t i o n s gave any r easons or any exp l ana t i on r e g a r d i n g 
the p r o c e d u r e followed. T h e decis ions w e r e not formally served on 
M r H a s a n , who l ea rned abou t t h e m from the p ress . 

25. O n 27 F e b r u a r y 1995 the newly r eg i s t e r ed l eade r sh ip of the 
M u s l i m c o m m u n i t y a c c o m p a n i e d by pr iva te secur i ty g u a r d s e n t e r e d the 
p r e m i s e s of the Ch ie f Muft i ' s Office in Sofia, forcibly evicted t he staff 
work ing t h e r e , a n d occupied t he bui ld ing . T h e app l i can t s submi t t h a t t he 
police, who a r r ived af ter t he su rp r i se ac t ion , i m m e d i a t e l y s t epped in to 
p ro tec t t h e new occupan t s of the bu i ld ing . Fol lowing the ac t ion of 
27 F e b r u a r y 1995 the new l e a d e r s h i p took over all d o c u m e n t s and asse t s 
be long ing to t he rel igious o rgan i sa t i on of Bu lga r i an Mus l ims in Sofia and , 
in the m o n t h s which followed, in var ious o t h e r towns in the count ry . T h e 
D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s al legedly sent l e t t e r s to the b a n k s 
w h e r e the Mus l im rel igious o rgan i sa t i on had its accoun t s , in fo rming t h e m 
of the change of l eade r sh ip . In the following weeks several munic ipa l i t i e s , 
a l legedly upon the ins t ruc t ions of t he D i r e c t o r a t e , r eg i s t e r ed new reg iona l 
muf t i s . Also, the staff of the Ch ie f Muf t i ' s Office and ten I s lamic t e a c h e r s , 
t he second appl ican t a m o n g t h e m , w e r e al legedly d i smissed defacto as they 
were p r e v e n t e d from c o n t i n u i n g the i r work. 

26. O n 27 F e b r u a r y 1995, i m m e d i a t e l y af ter t he take-over , t he first 
app l i can t s u b m i t t e d to the Ch ie f Publ ic P rosecu to r ' s Office (TjiaBHa 
n p o K y p a T y p a ) a r e q u e s t for a s s i s t ance , s t a t i n g tha t t h e r e had been a n 
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unlawful m o b act ion and t h a t t he pe r sons who had occupied the bui ld ing 
of the Chief Muft i ' s Office were s q u a t t e r s w h o had to be evicted. By 
decis ions of 8 and 28 M a r c h 1995 the p rosecu t ing a u t h o r i t i e s refused to 
t ake act ion. T h e y found, inter alia, t h a t t he new occupan t s of the bui ld ing 
h a d legal g r o u n d s to s tay t h e r e as they w e r e duly r eg i s t e r ed by the 
D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s a n d r e p r e s e n t e d the rel igious 
l e a d e r s h i p of t he Mus l im c o m m u n i t y in the count ry . 

E. T h e a p p e a l to t h e S u p r e m e C o u r t a g a i n s t D e c r e e R-12 

27. O n 23 M a r c h 1995, a p p a r e n t l y in reply to a r e q u e s t from the first 
app l i can t , the D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s sen t h i m , in his 
capaci ty as a p r iva te pe rson , a l e t t e r which s t a t e d , inter alia: 

"The Muslim religious community in Bulgaria ... has. in 1888, 1891, 1919, 1949, 1986, 
1992 and 1995, repeatedly changed its s tatute as concerns its organisational structure 
but never as regards its religious foundation. Decree R-12 of 22 February 1995 ... 
sanctions an [organisational] change, which the religious community itself wished to 
undertake ..." 

T h i s l e t t e r was a p p a r e n t l y t he first d o c u m e n t o r i g i n a t i n g from the 
c o m p e t e n t S t a t e bodies which impl ied clear ly t h a t the s t a t u t e of the 
Mus l im rel igious c o m m u n i t y approved by Dec ree R-12 had rep laced the 
previous s t a t u t e and t h a t the new r eg i s t e r ed l eade r sh ip had rep laced the 
first app l i can t . 

28 . O n 18 Apri l 1995 the first app l i can t , ac t ing on beha l f of the Ch ie f 
Muf t i ' s Office which he h e a d e d , lodged an appea l aga ins t D e c r e e R-12 
wi th the S u p r e m e C o u r t . H e s t a t e d t h a t , on t he face of it, D e c r e e R-12 
s t i pu l a t ed n o t h i n g m o r e t h a n the r eg i s t r a t i on of a new rel igious 
o rgan i sa t ion . However , from the decis ions and the l e t t e r of the 
D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s which had followed, it had 
become c lear t h a t wha t had t a k e n place was the r e p l a c e m e n t of the 
s t a t u t e a n d the l eade r sh ip of an ex is t ing rel igious d e n o m i n a t i o n . 
F u r t h e r m o r e , it t r a n s p i r e d t h a t t he mot iva t ion b e h i n d this act h a d been 
the u n d e r s t a n d i n g t h a t t he Mus l im rel igion in Bu lga r i a could have only 
one l e a d e r s h i p a n d one s t a t u t e . T h e S t a t e did not have the r ight to 
impose such a view on Mus l ims , mul t ip l e rel igious o rgan i sa t ions of one 
a n d the s a m e rel igion be ing n o r m a l in o t h e r coun t r i e s , as in Bulgar ia . 
T h e r e f o r e t he Counci l of Min i s t e r s had ac ted beyond its powers . T h e 
r e su l t i ng in t e r f e rence in t h e i n t e r n a l d i spu te s of the Mus l im rel igious 
c o m m u n i t y was unlawful . At t he ora l h e a r i n g held by the S u p r e m e C o u r t 
the first app l i can t a lso s t a t e d tha t t h e r e had been an unlawful 
in t e r f e rence wi th M u s l i m s ' re l igious l iber t ies , as e n s h r i n e d in t he 
C o n s t i t u t i o n . 
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29. T h e first app l ican t also s u b m i t t e d t h a t t he conference of 
2 N o v e m b e r 1994 h a d been o rgan i sed by people ou t s ide t he Mus l im 
rel igious o rgan i sa t i on over which he pres ided . Accordingly, they could 
reg i s te r the i r own rel igious o rgan i sa t ion but could not c la im to rep lace 
t h e l e ade r sh ip of a n o t h e r . T h e second app l ican t asked the S u p r e m e 
C o u r t e i t he r to dec la re D e c r e e R-12 null a n d void as be ing aga ins t t he 
law, or to dec la re t h a t it c o n s t i t u t e d t he r eg i s t r a t i on of a new rel igious 
c o m m u n i t y , the ex i s t ing Mus l im o rgan i sa t ion be ing unaffec ted . 

30. O n 27 July 1995 the S u p r e m e C o u r t d i smissed the appea l . T h e 
cour t s t a t e d t h a t u n d e r t he Rel igious D e n o m i n a t i o n s Act t he Counci l of 
M i n i s t e r s enjoyed full d i sc re t ion in its decis ion as to w h e t h e r or not to 
r eg i s t e r t he s t a t u t e of a given rel igion. T h e S u p r e m e C o u r t ' s j u r i sd ic t ion 
was the re fo re l imi ted to an e x a m i n a t i o n of w h e t h e r t he i m p u g n e d 
decision had been issued by the c o m p e t e n t a d m i n i s t r a t i v e o r g a n and 
w h e t h e r the p r o c e d u r a l r e q u i r e m e n t s had b e e n compl ied wi th . In t h a t 
respect D e c r e e R-12 was lawful. As r e g a r d s the r e q u e s t for i n t e r p r e t a t i o n 
of Dec ree R-12, it was not open to t he S u p r e m e C o u r t , in t he f ramework 
of those p a r t i c u l a r p roceed ings , to s t a t e its opin ion as to w h e t h e r it had 
the effect of c r e a t i n g a new legal pe rson , or i n t r o d u c i n g c h a n g e s , a n d 
w h e t h e r af ter th is decis ion t h e r e ex i s t ed two para l le l M u s l i m rel igious 
o rgan i sa t ions . 

F. T h e n a t i o n a l c o n f e r e n c e o f 6 M a r c h 1995 a n d t h e a p p e a l to t h e 
S u p r e m e C o u r t a g a i n s t the C o u n c i l o f M i n i s t e r s ' r e f u s a l t o 
r e g i s t e r i ts d e c i s i o n s 

3 1 . T h e na t iona l conference of Mus l ims in Bu lga r i a o rgan i sed by 
M r H a s a n took place as p l a n n e d on 6 M a r c h 1995. T h e m i n u t e s of the 
conference es tab l i sh t h a t it was a t t e n d e d by 1,553 pe r sons , of w h o m 1,188 
were official de l ega t e s wi th vo t ing r igh t s . T h e s e were r e p r e s e n t a t i v e s of 
e leven local c h a p t e r s and of t he cen t r a l l e ade r sh ip . T h e conference 
a d o p t e d some a m e n d m e n t s of the s t a t u t e of the Mus l im c o m m u n i t y and 
e lec ted i ts l e a d e r s h i p . T h e first app l i can t was re-e lec ted Ch ie f Muf t i . 

32. O n 5 J u n e 1995 the first app l ican t , a c t ing as Ch ie f Muft i , 
s u b m i t t e d a pe t i t ion to t he Counci l of Min i s t e r s r e q u e s t i n g t he 
r eg i s t r a t ion of t he new s t a t u t e and l eade r sh ip of M u s l i m s in Bulgar ia , as 
adop ted by the conference of 6 M a r c h 1995. O n 6 O c t o b e r 1995 he 
r e p e a t e d t he r eques t . However , t h e r e was no re sponse from the Counci l 
of Min i s t e r s . 

33 . O n an unspecif ied d a t e t he first app l i can t a p p e a l e d to the S u p r e m e 
C o u r t aga ins t t he tacit refusal of the Counci l of Min i s t e r s to reg i s t e r t he 
decis ions of the M a r c h 1995 conference . 
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34. O n 14 O c t o b e r 1996 the S u p r e m e C o u r t de l ivered its j u d g m e n t . It 
no ted t h a t in 1992 the Ch ie f Muft i ' s Office as r e p r e s e n t e d by M r H a s a n 
had been duly r eg i s t e r ed as a rel igious d e n o m i n a t i o n u n d e r sec t ion 6 of 
the Rel igious D e n o m i n a t i o n s Act a n d had t hus ob t a ined legal persona l i ty 
of which it h a d not been s u b s e q u e n t l y depr ived . T h e r e f o r e the Counci l of 
Min i s t e r s was u n d e r an obl igat ion, p u r s u a n t to sect ions 6 a n d 16 of t h e 
Act, to e x a m i n e a r eques t for r eg i s t r a t i on of a new s t a t u t e or of changes 
in the l e ade r sh ip in t he ex is t ing rel igious d e n o m i n a t i o n . Accordingly, t h e 
S u p r e m e C o u r t ru led t h a t t he tac i t refusal of t he Counc i l of Min i s t e r s had 
been unlawful and o rde r ed the t r ansmi s s ion of t he file to t he Counci l of 
Min i s t e r s , which was r e q u i r e d to e x a m i n e it. 

35. O n 19 N o v e m b e r 1996 D e p u t y P r i m e Min i s t e r Shivarov refused to 
reg i s t e r t he 1995 s t a t u t e and l eade r sh ip of t he Ch ie f Muft i ' s Office as 
re j j r esen ted by M r H a s a n . H e sent h im a l e t t e r s t a t i ng , inter alia, t h a t the 
Counci l of Min i s t e r s had a l r eady r eg i s t e r ed a l e ade r sh ip of the Musl im 
c o m m u n i t y in Bulgar ia , which was tha t e lec ted by the N o v e m b e r 1994 
conference wi th M r G e n d z h e v as P r e s i d e n t of t he S u p r e m e Holy Counci l . 
T h e D e p u t y P r i m e Min i s t e r conc luded t h a t t he first app l i can t ' s r e q u e s t 
"[could not] be g r a n t e d as it [was] c lear ly con t r a ry to the provis ions of 
the Rel igious D e n o m i n a t i o n s Act" . 

36. O n 5 D e c e m b e r 1996 the first app l ican t , a c t ing as Ch ie f Muft i , 
a p p e a l e d to t he S u p r e m e C o u r t aga ins t t he refusal of t he D e p u t y P r i m e 
Min i s t e r . 

37. O n 13 M a r c h 1997 the S u p r e m e C o u r t q u a s h e d tha t refusal on the 
g r o u n d t h a t it was unlawful and con t r a ry to Art ic le 13 of t he Cons t i t u t i on . 
T h e refusal cons t i t u t ed "an unlawful admin i s t r a t i ve i n t e rven t ion into the 
i n t e r n a l o rgan i sa t i on of [a] rel igious c o m m u n i t y " . T h e S u p r e m e C o u r t 
aga in o r d e r e d the t r ansmi s s ion of the file to the Counci l of Min i s t e r s for 
r eg i s t r a t i on . 

38. Desj^ite t he se S u p r e m e C o u r t j u d g m e n t s the Counci l of Min i s t e r s 
did not g r a n t r eg i s t r a t i on to t he rel igious l e ade r sh ip h e a d e d by M r H a s a n . 

G. T h e 1997 u n i f i c a t i o n c o n f e r e n c e a n d s u b s e q u e n t e v e n t s 

39. In F e b r u a r y 1997 the g o v e r n m e n t of the Bu lga r i an Socialist Par ty 
s t epped down a n d an i n t e r im cabine t was appo in t ed . At t he genera l 
e lect ions which followed in April 1997 t h e U n i o n of D e m o c r a t i c Forces 
ob t a ined a major i ty in P a r l i a m e n t a n d fo rmed a new g o v e r n m e n t . 

40. O n 24 M a r c h 1997 the first app l i can t aga in r e q u e s t e d t he Counci l 
of Min i s t e r s to r eg i s t e r t he 1995 s t a t u t e a n d l eade r sh ip . T h e r e followed 
informal con tac t s b e t w e e n the M u s l i m l eade r sh ip of M r H a s a n and 
r e p r e s e n t a t i v e s of t he g o v e r n m e n t . T h e app l i can t s were a l legedly told 
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t h a t t he g o v e r n m e n t would only ag ree to r eg i s t e r a new l eade r sh ip of t h e 
M u s l i m s if it was e lec ted at a unif icat ion conference . 

4 1 . T h e D i r e c t o r a t e of Rel ig ious D e n o m i n a t i o n s u r g e d the two rival 
l eade r sh ips of M r H a s a n and of M r G e n d z h e v to nego t i a t e a so lu t ion . O n 
12 S e p t e m b e r 1997 the l e ade r sh ip h e a d e d by M r H a s a n dec ided to accept 
the ho ld ing of a unif icat ion conference u n d e r ce r t a in condi t ions . A five-
m e m b e r con tac t g r o u p was aj^pointed to hold nego t i a t ions . O n 
30 Se j j t ember 1997 r e p r e s e n t a t i v e s of t he two rival l eade r sh ips s igned an 
a g r e e m e n t to convene a na t iona l conference of all Mus l im bel ievers on 
23 O c t o b e r 1997. T h e a g r e e m e n t , which was also s igned by D e p u t y P r i m e 
Min i s t e r Metod iev and the Di rec to r of Rel igious D e n o m i n a t i o n s , provided, 
inter alia, t h a t t he pa r t i e s would not obs t ruc t the unif icat ion process , 
failing which the D i r e c t o r a t e would t ake a j D p r o p r i a t e a d m i n i s t r a t i v e 
m e a s u r e s . In add i t ion , t he l e ade r sh ip of M r G e n d z h e v u n d e r t o o k not to 
disj50.se of any Mus l im p rope r ty or asse t s before t he conference . 

42. T h e D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s took an active p a r t in 
o rgan i s ing the na t iona l conference . T h e mayors in m a n y locali t ies 
d i s t r i b u t e d to t he local c h a p t e r s forms b e a r i n g the seal of the 
D i r e c t o r a t e . T h e s e forms w e r e filled ou t at t he m e e t i n g s of t he local 
c h a p t e r s which e lec ted de l ega t e s to t he na t iona l conference a n d were 
cer t i f ied by the m a y o r s ' s i g n a t u r e s . 

43 . O n 23 O c t o b e r 1997, 1,384 d e l e g a t e s a t t e n d e d the conference . 
On ly de l ega t e s whose elect ion had been cert if ied by the mayors were 
al lowed to pa r t i c i pa t e . T h e conference a d o p t e d a new s t a t u t e of t he 
M u s l i m d e n o m i n a t i o n in Bu lga r i a a n d e lec ted a new l eade r sh ip 
compr i s ing m e m b e r s of the l e ade r sh ip of M r H a s a n and o t h e r s . 
M r H a s a n a p p a r e n t l y a t t e n d e d the conference and approved of the n e w 
l eade r sh ip . Six l eade r s of t he g r o u p led by h im were e lec ted to t he new 
Su])reme Holy Counci l . M r H a s a n was not a m o n g t h e m . O n 28 O c t o b e r 
1997 the g o v e r n m e n t r eg i s t e r ed the newly e lec ted l e ade r sh ip . 

44. A l t h o u g h the rel igious c o m m u n i t y which accep ted M r G e n d z h e v ' s 
a u t h o r i t y was involved in t he unif icat ion process , M r G e n d z h e v h imsel f 
a n d s o m e of his s u p p o r t e r s did not sign the a g r e e m e n t of 30 Se j j t ember 
1997 and did not a t t e n d the conference , cons ide r ing t h a t it was 
m a n i p u l a t e d by the S t a t e . T h e conference vo ted a reso lu t ion a u t h o r i s i n g 
t he new l eade r sh ip to conduc t an aud i t and seek the p rosecu t ion of 
M r G e n d z h e v for a l leged unlawful t r ansac t i ons . 

45. M r Gendzhev , who c la imed tha t he r e m a i n e d the Ch ie f 
Muft i , appea l ed to the Suj^reme Admin i s t r a t i ve C o u r t ( B t p x O B e H 
aflMHHHCTpaTHBeH CT>A) aga ins t t he g o v e r n m e n t ' s decision to r eg i s t e r t he 
new l eade r sh ip . By a j u d g m e n t of 16 J u l y 1998 the S u p r e m e 
Admin i s t r a t i ve C o u r t re jec ted t he appea l as be ing inadmiss ib le . It found 
t h a t t h e Ch ie f Muft i ' s Office of M r G e n d z h e v h a d no locus standi to lodge 
an appea l as it had never b e e n validly r eg i s t e r ed . D e c r e e R-12 of 
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22 F e b r u a r y 1995 had been s igned by D e p u t y P r i m e M i n i s t e r Shivarov, 
who h a d not been duly a u t h o r i s e d by the Counci l of M i n i s t e r s . D e c r e e 
KV-15 did not con ta in a n express a u t h o r i s a t i o n for t he D e p u t y P r i m e 
Min i s t e r to approve the s t a t u t e s of rel igious d e n o m i n a t i o n s . As a resul t 
the Ch ie f Muft i ' s Office of M r G e n d z h e v h a d never legally ex i s ted and all 
its ac ts b e t w e e n 1995 a n d 1997 were null and void. 

II. RELEVANT D O M E S T I C LAW A N D P R A C T I C E 

46. T h e re levant provisions of t he 1991 C o n s t i t u t i o n read as follows: 

Article 13 

"(1) Religions shall be free. 

(2) Religious institutions shall be separate from the State. 

(3) Eastern Orthodox Christianity shall be considered the traditional religion in the 
Republic of Bulgaria. 

(4) Religious institutions and communities, and religious beliefs shall not be used for 
political ends / 1 

Article 37 

"(1) The freedom of conscience, the freedom of thought and the choice of religion 
or of religious or atheistic views shall be inviolable. The State shall assist in 
the maintenance of tolerance and respect between the adherents of different 
denominations, and between believers and non-believers. 

(2) The freedom of conscience and religion shall not be exercised to the detriment of 
national security, public order, public health and morals, or of the rights and freedoms 
of others." 

47. T h e C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t no. 5 of 11 J u n e 1992 
provides a legally b ind ing i n t e r p r e t a t i o n of the above provisions. It s t a t e s , 
inter alia, t h a t t he S t a t e m u s t not i n t e r f e re wi th t he i n t e r n a l o rgan i sa t ion 
of rel igious c o m m u n i t i e s a n d in s t i t u t i ons , which m u s t be r e g u l a t e d by 
the i r own s t a t u t e s a n d ru les . T h e S t a t e m a y in te r fe re wi th the act ivi ty of 
a re l igious c o m m u n i t y or i n s t i t u t ion only in t he cases c o n t e m p l a t e d in 
Ar t ic les 13 § 4 and 37 § 2 of the C o n s t i t u t i o n . An a s s e s s m e n t as to 
w h e t h e r t h e r e is such a case m a y also be u n d e r t a k e n a t t h e t i m e of 
r eg i s t r a t i on of a re l igious c o m m u n i t y or ins t i tu t ion . 

48. T h e Rel ig ious D e n o m i n a t i o n s Act c a m e in to force in 1949 and has 
been a m e n d e d several t i m e s since t h e n . T h e re levan t provisions of the Act, 
as in force a t the t i m e of the events a t i ssue , r ead as follows. 

Section 6 

"(1) A religious denomination shall be considered recognised and shall become a 
legal person upon the approval of its s tatute by the Council of Ministers, or by a 
Deputy Prime Minister authorised for this purpose. 
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(2) The Council of Ministers, or a Deputy Prime Minister authorised for this 
purpose, shall revoke the recognition, by a reasoned decision, if the activities of the 
religious denomination breach the law, public order or morals." 

Section 9 

"(1) Every religious denomination shall have a leadership accountable to the State. 

(2) The statute of the religious denomination shall establish its governing and 
representative bodies and the procedure for their election and appointment ..." 

Section 16 

"(1) The national governing bodies of the religious denominations shall register with 
the Directorate of Religious Denominations of the Council of Ministers, and local 
governing bodies with the local municipalities, and they shall submit a list of the 
names of all members of these governing bodies." 

49. T h e Act also lays down rules r e g a r d i n g the act ivi t ies of a re l igious 
d e n o m i n a t i o n , imposes r e q u i r e m e n t s as r e g a r d s its clergy a n d gives the 
D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s c e r t a i n supervisory funct ions . In 
its j u d g m e n t no. 5 of 11 J u n e 1992 the C o n s t i t u t i o n a l C o u r t , while 
a g r e e i n g t h a t ce r t a in provisions of the Rel ig ious D e n o m i n a t i o n s Act were 
clearly uncons t i t u t i ona l , found t h a t it was not its task to r epea l legal 
provisions a d o p t e d pr ior to t he en t ry in to force of t he 1991 C o n s t i t u t i o n , 
the o rd ina ry cour t s be ing c o m p e t e n t to dec la re t h e m inappl icable . 

50. T h e appl ican ts con tended tha t as a consequence of t he provisions of 
section 6 of the Act , and since t h e r e is no public reg is te r for recognised 
religious d e n o m i n a t i o n s , in pract ice a religious c o m m u n i t y can establ ish its 
exis tence as a legal en t i ty only by produc ing a copy of a l e t te r or a decision to 
tha t effect issued by the Di rec to ra t e of Religious D e n o m i n a t i o n s . T h e s a m e 
applies to the leader of a religious denomina t i on w h e n he needs to provide 
accredi ta t ion . 

5 1 . U n d e r Decree no. 125 of t he Counci l of Min is te r s of 
6 D e c e m b e r 1990, as a m e n d e d , the c o m p e t e n c e of the D i r ec to ra t e of 
Religious D e n o m i n a t i o n s includes "contac ts be tween the S t a t e and 
religions d e n o m i n a t i o n s " , ass is tance to cen t ra l a n d local admin i s t r a t ive 
au thor i t i e s in solving prob lems which involve religious m a t t e r s and 
ass is tance to rel igious organisa t ions as r ega rds educa t ion and publ icat ions . 

52. T h e r e a re no p rocedura l provisions u n d e r Bu lga r i an law 
specifically appl icable to t he e x a m i n a t i o n by the Counci l of Min i s t e r s , or 
by a d e p u t y p r i m e min i s t e r , of a pe t i t ion for a u t h o r i s a t i o n of a rel igious 
d e n o m i n a t i o n . Sect ion 3 of t he Admin i s t r a t i ve P r o c e d u r e Act ( 3 a K O H 3a 
aflMHHHCTpaTHBHOTO npoH3BOflCTBO), which con ta ins a gene ra l legal 
r eg ime on the p r o c e d u r e for the i ssu ing of and appea l aga ins t 
admin i s t r a t i ve decis ions , provides tha t the Act is not appl icable as 
r e g a r d s decis ions of the Counci l of M i n i s t e r s . 
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T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

53 . Before t he C o u r t t h e G o v e r n m e n t m a i n t a i n e d t h a t t he app l ica t ion 
should be re jec ted for failure to exhaus t d o m e s t i c r e m e d i e s , r ega rd be ing 
had to t he fact t h a t t he d o m e s t i c judicial appea l s had been s u b m i t t e d by 
the first app l i can t on beha l f of the Ch ie f Muf t i ' s Office, a n d not in his 
individual capaci ty . 

T h e app l ican t s s t a t e d t h a t they had no s t a n d i n g to ins t i tu te 
p roceed ings in the i r individual capaci ty . T h e only possibil i ty was a n 
a p p e a l on beha l f of t he c o m m u n i t y . F u r t h e r m o r e , t h e appea l s on beha l f 
of the Ch ie f Muft i ' s Office had proved to be ineffective. T h e app l ican t s 
re fe r red to t he i r compla in t u n d e r Art ic le 13 of the Conven t ion . 

54. T h e C o u r t r e i t e r a t e s t h a t object ions of the kind now m a d e by the 
G o v e r n m e n t should be ra ised before the admiss ib i l i ty of the appl ica t ion is 
cons ide red (see, a m o n g o t h e r a u t h o r i t i e s , the C a m p b e l l a n d Fell v. t he 
U n i t e d K i n g d o m j u d g m e n t of 28 J u n e 1984, Ser ies A no. 80, p . 3 1 , § 57 ; 
t h e A r t i c o v . I ta ly j u d g m e n t of 13 M a y 1980, Ser ies A no . 37, pp . 13-14, § 2 7 ; 
andBrumdrescu v. Romania [GC], no. 28342/95 , §§ 52-53, E C H R 1999-VI1). 
However , t he G o v e r n m e n t ' s object ion was first ra ised on 25 Augus t 1998, 
af ter t he C o m m i s s i o n ' s decis ion dec l a r ing the appl ica t ion admiss ib le (see 
p a r a g r a p h 12 of the C o m m i s s i o n ' s r epor t of 26 O c t o b e r 1999). T h e r e is, 
t he re fo re , es toppe l . 

II. ALLEGED V I O L A T I O N O F ARTICLE 9 O F T H E C O N V E N T I O N 

55. T h e app l i can t s compla ined tha t t he a l leged forced r e p l a c e m e n t of 
t he l e ade r sh ip of t he Mus l im rel igious c o m m u n i t y in Bu lga r i a in 1995 
a n d the e n s u i n g even t s u p to O c t o b e r 1997 had given rise to a violation 
of the i r r igh ts u n d e r Art ic le 9 of t he Conven t ion . Art ic le 9 r e ad s as 
follows: 

"1 . Everyone has the light to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief and freedom, either alone or in 
community with others and in public or private, to manifest his religion or belief, in 
worship, leaching, practice and observance. 

2. Freedom to manifest one's religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic society in the 
interests of public safety, lor the protection of public order, health or morals, or for the 
protection of the rights and freedoms of others." 
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A. A p p l i c a b i l i t y o f A r t i c l e 9 

1. Arguments before the Court 

(a) The applicants 

56. T h e app l i can t s m a i n t a i n e d t h a t the r ight to mani fes t one ' s re l igion 
in c o m m u n i t y wi th o t h e r s m e a n t t h a t t he c o m m u n i t y should be al lowed to 
o rgan i se itself accord ing to its own ru les . In the i r view any in t e r f e r ence in 
t he i n t e r n a l life of the o rgan i sa t ion was a m a t t e r of conce rn not only to t he 
o rgan i sa t i on bu t also to every pe r son who be longed to the rel igious 
c o m m u n i t y and , in pa r t i cu l a r , to those d i rec t ly involved in t he rel igious 
or o r g a n i s a t i o n a l l eade r sh ip . 

T h e app l i can t s s t a t e d tha t for a rel igious c o m m u n i t y t he o rgan i sa t iona l 
s t r u c t u r e was not s imply a form of t he i r ex i s t ence , bu t h a d a subs tan t ive 
m e a n i n g . T h e ident i ty of the l eade r s of t he c o m m u n i t y was crucia l , h i s tory 
a b o u n d i n g wi th e x a m p l e s of rel igious l eaders conve r t ing bel ievers or 
founding new rel igions. N o less i m p o r t a n t for the individual bel iever was 
the way in which the o rgan i sa t i on m a n a g e d its p laces of worsh ip a n d its 
p roper ty . 

T h e app l i can t s were t hus of t he opin ion tha t t he a l leged forced r emova l 
of the l eade r sh ip of the i r rel igious c o m m u n i t y conce rned the i r individual 
r igh ts p r o t e c t e d by Art ic le 9 of the Conven t ion , t h e m o r e so given t h e first 
app l i can t ' s posi t ion of Ch ie f Mufti and the second app l i can t ' s involvement 
in t he life of t he c o m m u n i t y . 

(b) The Government 

57. T h e G o v e r n m e n t m a i n t a i n e d t h a t in the Conven t i on o r g a n s ' 
p rac t i ce an app l ica t ion s u b m i t t e d in t e r m s of Art ic le 9 t o g e t h e r wi th 
o t h e r provisions of the Conven t i on would normal ly be e x a m i n e d u n d e r 
the o t h e r provisions re l ied on. T h e y the re fo re c o n c e n t r a t e d in the i r 
m e m o r i a l on Art ic le 11 of the Conven t ion . In the i r view not every act 
m o t i v a t e d by re l igious bel ief could c o n s t i t u t e a man i f e s t a t i on of re l igion, 
wi th in t he m e a n i n g of Art ic le 9. 

58. T h e G o v e r n m e n t fu r the r s u b m i t t e d tha t in Bulgar ia f reedom of 
rel igion was g u a r a n t e e d by the C o n s t i t u t i o n . Rel ig ious in s t i t u t ions be ing 
i n d e p e n d e n t , the S t a t e had a d u t y to m a i n t a i n a c l ima te of t o l e rance and 
m u t u a l respec t b e t w e e n t h e m wi thou t in te r fe r ing in the i r i n t e r n a l 
o rgan i sa t iona l life. T h u s , t he M u s l i m rel igion was officially r eg i s t e r ed 
u n d e r t h e Rel ig ious D e n o m i n a t i o n s Act . Mus l im bel ievers a t t e n d e d m o r e 
t h a n 1,000 m o s q u e s in t he count ry . T h e y had severa l rel igious schools a n d 
a newspape r , a n d m a i n t a i n e d i n t e r n a t i o n a l con tac t s freely. 

Agains t t ha t b a c k g r o u n d the G o v e r n m e n t a s s e r t e d tha t t he facts rel ied 
on by the app l i can t s had no b e a r i n g on t he i r r ight to p rac t i se the i r 
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rel igion, individually or collectively, in p r iva te or in public , to observe 
re l igious hol idays, or to t e a c h in schools . 

(c) The Commission 

59. T h e C o m m i s s i o n cons ide red t h a t the o rgan i sa t ion of a rel igious 
c o m m u n i t y was an i m p o r t a n t par t of rel igious life and t h a t pa r t i c ipa t ion 
t h e r e i n is a m a n i f e s t a t i o n of one ' s re l igion. T h e app l i c an t s ' compla in t s 
t he re fo re fell wi th in t he a m b i t of Ar t ic le 9 of t h e Conven t i on . 

2. The Court's assessment 

60. T h e C o u r t recal ls t h a t f reedom of t h o u g h t , conscience a n d religion 
is one of the founda t ions of a d e m o c r a t i c society wi th in the m e a n i n g of t he 
Conven t i on . T h e p lu r a l i sm indissociablc from a d e m o c r a t i c society, which 
has b e e n dea r ly won over the c e n t u r i e s , d e p e n d s on it (see Serif v. Greece, 
no. 38178/97, § 49, E C H R 1999-IX, and the Kokkinak i s v. Greece 
j u d g m e n t of 25 May 1993, Series A no. 260-A, pp. 17-18, § § 3 1 and 33). 

Whi l e re l igious f reedom is p r imar i ly a m a t t e r of individual consc ience , 
it also impl ies , inter alia, f reedom to mani fes t one ' s rel igion, a lone and in 
p r iva te , or in c o m m u n i t y wi th o t h e r s , in publ ic and wi th in the circle of 
those whose fai th one sha re s . Ar t ic le 9 lists a n u m b e r of forms which 
man i f e s t a t i on of one ' s rel igion or bel ief m a y t a k e , n a m e l y worsh ip , 
t each ing , prac t ice a n d obse rvance . Neve r the l e s s , Ar t ic le 9 does not 
p ro t ec t every act m o t i v a t e d or inspi red by a rel igion or belief (see t he 
Kalac, v. T u r k e y j u d g m e n t of 1 J u l y 1997, Reports of Judgments and Decisions 
1997-IV, p. 1209, §27). 

6 1 . In the p r e s e n t case the p a r t i e s differ on the ques t ion w h e t h e r or 
not t he events u n d e r cons ide ra t ion , which all r e la te to the o rgan i sa t ion 
and l e a d e r s h i p of t he M u s l i m c o m m u n i t y in Bulgar ia , concern the r ight 
of t he individual app l i can t s to f reedom to mani fes t t he i r re l igion and , 
consequen t ly , w h e t h e r or not Art ic le 9 of the Conven t i on appl ies . T h e 
app l i can t s m a i n t a i n e d t h a t t h e i r re l igious l iber t ies w e r e a t s t ake , 
w h e r e a s t he G o v e r n m e n t ana lysed the c o m p l a i n t s main ly from the angle 
of Art ic le 11 of the Conven t i on . 

62. T h e C o u r t recal ls t ha t rel igious c o m m u n i t i e s t r ad i t iona l ly and 
universal ly exist in t he form of o rgan i s ed s t r u c t u r e s . T h e y abide by rules 
which a r e often seen by followers as be ing of a divine or ig in . Rel igious 
c e r e m o n i e s have the i r m e a n i n g a n d sacred value for the bel ievers if they 
have b e e n conduc t ed by m i n i s t e r s e m p o w e r e d for t h a t p u r p o s e in 
compl iance wi th these ru les . T h e persona l i ty of the rel igious min i s t e r s is 
undoub ted ly of i m p o r t a n c e to every m e m b e r of the c o m m u n i t y . 
Pa r t i c ipa t ion in t he life of t he c o m m u n i t y is thus a m a n i f e s t a t i o n of one 's 
rel igion, p r o t e c t e d by Art ic le 9 of t he Conven t ion . 
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W h e r e t he o rgan i sa t i on of t he rel igious c o m m u n i t y is a t issue, Art ic le 9 
of the Conven t i on m u s t be i n t e r p r e t e d in t he l ight of Art ic le 11, which 
sa feguards associat ive life aga ins t unjust if ied S t a t e in t e r fe rence . Seen in 
this pe rspec t ive , t he be l ievers ' r ight to f reedom of rel igion e n c o m p a s s e s 
the expec t a t ion tha t the c o m m u n i t y will be a l lowed to function 
peacefully, free from a r b i t r a r y S t a t e i n t e rven t ion . Indeed , t he 
a u t o n o m o u s ex i s tence of rel igious c o m m u n i t i e s is ind i spensab le for 
p lu ra l i sm in a d e m o c r a t i c society a n d is t hus an issue at the very h e a r t of 
the p ro tec t ion which Art ic le 9 affords. It d i rect ly conce rns not only the 
o rgan i sa t ion of t he c o m m u n i t y as such bu t also t he effective en joyment 
of t h e r ight to f r eedom of rel igion by all its active m e m b e r s . W e r e t he 
o rgan i sa t iona l life of t he c o m m u n i t y not p r o t e c t e d by Art ic le 9 of t he 
Conven t ion , all o t h e r aspec t s of the individual ' s f reedom of religion 
would b e c o m e vu lne rab le . 

63. T h e r e is no doub t , in the p re sen t case , t h a t t he app l i can t s a r e 
active m e m b e r s of t he rel igious c o m m u n i t y . T h e first app l ican t was a n 
e lec ted Ch ie f Muft i of t he B u l g a r i a n Mus l ims . T h e C o u r t n e e d not 
es tab l i sh w h e t h e r t he second app l i can t , who used to work as a n I s lamic 
t eache r , was also employed as a sec re t a ry to the Ch ie f Muft i ' s Office, it 
be ing u n d i s p u t e d t h a t M r C h a u s h is a M u s l i m bel iever w h o actively 
pa r t i c ipa t ed in rel igious life at t he re levant t i m e . 

64. It follows t h a t t he events compla ined of conce rned both app l i c an t s ' 
r ight to f reedom of rel igion, as e n s h r i n e d in Ar t ic le 9 of t he Conven t i on . 
T h a t provision is the re fo re appl icable . 

65. F u r t h e r , t he C o u r t does not cons ider t h a t t he case is b e t t e r dea l t 
w i th solely u n d e r Ar t ic le 11 of t he Conven t ion , as sugges t ed by t h e 
G o v e r n m e n t . Such an a p p r o a c h would t ake t he app l i c an t s ' c o m p l a i n t s 
out of t he i r con tex t a n d d i s r ega rd the i r s u b s t a n c e . 

T h e C o u r t finds, the re fo re , t h a t t h e a p p l i c a n t s ' c o m p l a i n t s fall to be 
e x a m i n e d u n d e r Art ic le 9 of the Conven t ion . In so far as they touch upon 
the o rgan i sa t ion of the rel igious c o m m u n i t y , t he C o u r t r e i t e r a t e s t h a t 
Art ic le 9 m u s t be i n t e r p r e t e d in t he l ight of t he p ro t ec t i on afforded by-
Art ic le 1 1 of the Conven t i on . 

B. C o m p l i a n c e w i t h Art i c l e 9 

/. Arguments before the Court 

(a) The applicants 

66. T h e app l i can t s c o n t e n d e d t h a t t he S t a t e a u t h o r i t i e s had in t e r f e red 
twice wi th the o rgan i s a t i ona l life of t he Mus l im c o m m u n i t y . First ly, in 
F e b r u a r y 1995, they h a d rep laced the l eg i t ima t e l eade r sh ip of the 
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c o m m u n i t y led by the first app l ican t and t h e n , in t he following yea r s , they 
h a d refused recogn i t ion of t he re -e lec ted l e a d e r s h i p of t he first app l i can t . 

In t he app l i can t s ' view the m e a s u r e s u n d e r t a k e n by the S t a t e had 
profound consequences a n d a m o u n t e d to r e p l a c e m e n t of the whole 
o rgan i sa t iona l s t r u c t u r e of t he M u s l i m c o m m u n i t y and a comple t e 
d e s t r u c t i o n of n o r m a l c o m m u n i t y life. All i ncome was frozen, offices were 
se ized by force, cont ro l over m o s q u e s was t r ans f e r r ed , a n d any use of t he 
c o m m u n i t i e s ' d o c u m e n t s a n d p r o p e r t y by the l eade r sh ip of t he first 
app l i can t was m a d e imposs ib le . M r H a s a n was t hus compel led to 
con t i nue his act ivi t ies as h e a d of t he second l a rges t rel igious c o m m u n i t y 
in Bu lga r i a "from the s t r ee t , wi th zero financial r e sources" . Moreover , 
following the r eg i s t r a t ion in F e b r u a r y 1995 by the D i r e c t o r a t e of 
Rel ig ious D e n o m i n a t i o n s of M r G e n d z h e v ' s l e ade r sh ip , no cour t , 
g o v e r n m e n t body or indeed no p e r s o n would recognise M r H a s a n as a 
l eg i t ima t e r e p r e s e n t a t i v e of t h e M u s l i m bel ievers . 

67. T h e app l i can t s fu r the r m a i n t a i n e d tha t S t a t e in te r fe rence wi th the 
i n t e r n a l affairs of t he rel igious c o m m u n i t y had not b e e n based on clear 
legal ru les . T h e y cons ide red t h a t the law in Bulgar ia , in m a t t e r s 
conce rn ing rel igious c o m m u n i t i e s , did not provide clar i ty and g u a r a n t e e s 
aga ins t a b u s e of a d m i n i s t r a t i v e d i sc re t ion . In t he i r view t h e re la t ions 
b e t w e e n the S t a t e and rel igious c o m m u n i t i e s in Bu lga r i a were governed 
not by law, bu t by polit ics. I ndeed , the r e p l a c e m e n t of the l e ade r sh ip of t he 
M u s l i m rel igious c o m m u n i t y had cur ious ly coincided wi th the change of 
g o v e r n m e n t in Bulgar ia . 

T h e re levan t law, which had r e m a i n e d u n c h a n g e d s ince t h e events 
compla ined of, provided for a d i sc re t iona ry power of the g o v e r n m e n t to 
c h a n g e rel igious l eade r sh ips at will. In the absence of a c lea r p r o c e d u r e 
in th is respec t or a publ ic r eg i s t e r of the by-laws a n d t h e r e p r e s e n t a t i o n 
of re l igious d e n o m i n a t i o n s , t he sys tem of ad hoc l e t t e r s , issued by the 
D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s to conf i rm the r e p r e s e n t a t i o n of 
t he c o m m u n i t y to i n t e r e s t e d th i rd pa r t i e s a n d even to cour t s , c r e a t e d vast 
o p p o r t u n i t i e s for a r b i t r a r y exerc ise of powers . In the app l i can t ' s view the 
a u t h o r i t i e s h a d failed in the i r d u t y to enact an a d e q u a t e legal f ramework 
in this respec t . 

68 . T h e app l i can t s fu r the r c l a imed t h a t D e c r e e R-12 was in b reach of 
t he re levan t law as it s anc t ioned a l eade r sh ip which had not been e lec ted 
in acco rdance wi th the s t a t u t e and the by-laws of the Mus l im c o m m u n i t y . 
T h e s e ru les provided for a p r o c e d u r e for t h e elect ion of l e ade r s at a 
na t iona l conference convened by decision of the S u p r e m e Holy Counci l , 
t he Ch ie f Muft i , and the C o n t r o l C o m m i s s i o n . H a v i n g recognised these 
ru les in 1992, the a u t h o r i t i e s should not have r eg i s t e r ed l eade r s e lec ted 
in b r e a c h thereof. 

F u r t h e r m o r e , in t h e a p p l i c a n t s ' v i e w the r e p l a c e m e n t of t h e l e ade r sh ip 
h a d b e e n achieved t h r o u g h a r b i t r a r y dec rees which gave no r easons and 



I 111 HASAN AND CHAUSH v. BULGARIA JUDGMENT 

had been issued w i thou t t he pa r t i e s conce rned even be ing informed. T h e 
refusal of t he Counci l of M i n i s t e r s to comply wi th two j u d g m e n t s of t he 
S u p r e m e C o u r t h a d been a n o t h e r a r b i t r a r y i n t e r f e r ence wi th the i n t e rna l 
life of t he c o m m u n i t y . T h e p r o s e c u t i n g a u t h o r i t i e s ' refusal to in t e rvene 
a n d r e m e d y w h a t the app l i can t s saw as a b l a t a n t c r imina l act , n a m e l y 
t he forcible eviction of t he first app l i can t and the staff from the bui ld ing 
of t he Ch ie f Muf t i ' s Office on 27 F e b r u a r y 1995 h a d also been a c lear 
b r e a c h of d o m e s t i c law. 

69. T h e app l i can t s fu r the r a s se r t ed t h a t t h e i n t e r f e r ence wi th t h e i r 
r igh ts u n d e r Art ic le 9 of t he Conven t i on had no l eg i t ima t e a im. It could 
not be a r g u e d ser iously tha t t he g o v e r n m e n t ' s pu rpose was to e n s u r e 
c lar i ty as to the r e p r e s e n t a t i o n of the Mus l im rel igious c o m m u n i t y . Its 
ac t ions at t he m a t e r i a l t i m e had rep laced one l eade r sh ip of t he 
c o m m u n i t y wi th a n o t h e r . 

(b) The Government 

70. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e r e h a d not been any 
in t e r f e rence wi th t h e a p p l i c a n t s ' r igh t s u n d e r Ar t ic le 9 of t he Conven t ion . 
T h e ac ts of t he D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s were of a 
dec la ra t ive n a t u r e . T h e y did not give rise to r igh ts and obl iga t ions and 
c o n s e q u e n t l y w e r e not capab le of affecting t he legal r igh t s of o t h e r s . 
Accord ing to t he C o u r t ' s case- law a r eg i s t r a t i on r e q u i r e m e n t in rel igious 
m a t t e r s was not as such incompa t ib l e wi th t h e Conven t ion . 

71 . In the G o v e r n m e n t ' s view n o t h i n g p r even t ed t he app l i can t s from 
freely p a r t i c i p a t i n g in t he o rgan i sa t ion of t he Mus l im c o m m u n i t y d u r i n g 
the per iod of t i m e u n d e r cons ide ra t ion . T h e r e was no evidence t h a t t he 
app l i can t s could not hold m e e t i n g s or could not be e lec ted to t he 
l eade r sh ip of t he Mus l im c o m m u n i t y . Indeed , on 6 M a r c h 1995 they had 
freely o rgan i sed a new na t iona l conference a t which the first app l i can t had 
b e e n rc -c lec tcd Ch ie f Muft i . T h e fact t ha t t h e r e was a n o t h e r na t i ona l 
conference , t h a t of 2 N o v e m b e r 1994, which e lec ted o t h e r l eaders , cotdd 
not be i m p u t e d to t he S t a t e . It h a d been an express ion of t he free exercise 
of t he r ight to f reedom of associa t ion. 

T h e r e f o r e , in the G o v e r n m e n t ' s view, it was not t he S t a t e t h a t had 
rep laced the first app l i can t as C h i e f Muft i , bu t t he i n d e p e n d e n t will of 
the Mus l im bel ievers . In fact, Mr H a s a n did not m e e t t he age and 
qual i f ica t ion r e q u i r e m e n t s for t h e posi t ion of Ch ie f Muf t i , as provided 
for in the s t a t u t e of the Mus l im rel igion in Bulgar ia . 

72. T h e G o v e r n m e n t also s u b m i t t e d tha t t he S t a t e had c o n t i n u e d to 
pay subs id ies to the Mus l im c o m m u n i t y . T h e ques t i on of who m a n a g e d 
these funds had been dec ided freely by the c o m m u n i t y . T h e G o v e r n m e n t 
fu r the r re jec ted as u n s u b s t a n t i a t e d a n d il l-founded t h e first app l i can t ' s 
a l lega t ion t h a t he could not add res s t he faithful t h r o u g h the m e d i a on 
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t he occasion of re l igious holidays, t he m e d i a be ing free and i n d e p e n d e n t 
from the S t a t e . In t h e G o v e r n m e n t ' s view all c o m p l a i n t s c o n c e r n i n g t h e 
a l leged indi rec t effects of the r e g i s t r a t i o n of a n o t h e r l e ade r sh ip were ill-
founded. 

73 . I n t h e G o v e r n m e n t ' s op in ion the app l i can t s w e r e p u r s u i n g the i r 
own pe r sona l c a r e e r by falsely p r e s e n t i n g before t he C o u r t the events 
compla ined of as involving h u m a n r igh t s issues. If t he i r logic was 
followed, every l e a d e r of a re l ig ious c o m m u n i t y w h o had lost t he 
confidence of the bel ievers could lodge an appl ica t ion . T h a t would c r ea t e 
a d a n g e r o u s p r e c e d e n t . T h e G o v e r n m e n t u rged the C o u r t to d i s t ance 
i tself f rom such essent ia l ly poli t ical d i spu t e s . T h e y r e i t e r a t e d t h a t t h e 
P a r l i a m e n t a r y Assembly of the Counci l of E u r o p e had no ted t h e p rogress 
m a d e in Bu lga r i a in respect of rel igious f reedoms and informed the C o u r t 
t h a t a new law on rel igious d e n o m i n a t i o n s was be ing d ra f t ed . 

(c) The Commission 

74. T h e C o m m i s s i o n found u n a n i m o u s l y t h a t t h e r e had been an 
unlawful S t a t e in te r fe rence wi th t he i n t e rna l o r g a n i s a t i o n of the Mus l im 
c o m m u n i t y and the app l i c an t s ' r ight to f reedom of rel igion. 

2. The Court's assessment 

(a) Whether there has been an interference 

75. T h e C o u r t m u s t e x a m i n e w h e t h e r t h e r e has b e e n S ta t e 
i n t e r f e r ence wi th the i n t e r n a l o rgan i sa t i on of the Mus l im c o m m u n i t y 
and , consequen t ly , wi th the a p p l i c a n t s ' r ight to f reedom of rel igion. 

76. T h e G o v e r n m e n t ' s posi t ion was en t i re ly based on the asse r t ion 
t h a t t he i m p u g n e d ac ts of t he D i r e c t o r a t e of Rel ig ious D e n o m i n a t i o n s 
could not be r e g a r d e d as an in t e r f e rence wi th t he i n t e r n a l o rgan i sa t ion 
of the c o m m u n i t y as they had b e e n of a pure ly d e c l a r a t o r y n a t u r e a n d 
had cons t i t u t ed n o t h i n g m o r e t h a n an admin i s t r a t i ve r eg i s t r a t i on . T h e 
app l i can t s a l leged t h a t these acts had had ser ious legal and prac t ica l 
consequences a n d had been a i m e d di rec t ly at r emov ing the l eg i t ima te 
l e a d e r s h i p of t he M u s l i m c o m m u n i t y and rep lac ing it by leaders 
poli t ically associa ted wi th t he g o v e r n m e n t of t h e day. 

77. T h e C o u r t does not d e e m it necessa ry to decide in abstracto w h e t h e r 
ac ts of formal r eg i s t r a t i on of re l igious c o m m u n i t i e s and changes in the i r 
l e a d e r s h i p c o n s t i t u t e a n in t e r f e r ence wi th t h e r igh t s p r o t e c t e d by Art ic le 9 
of the Conven t i on . 

78. Neve r the l e s s , t he C o u r t cons iders , like t he C o m m i s s i o n , t h a t facts 
d e m o n s t r a t i n g a fai lure by t h e a u t h o r i t i e s t o r e m a i n n e u t r a l in t h e 
exercise of the i r powers in this d o m a i n m u s t lead to t he conclusion tha t 
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the S t a t e in t e r fe red wi th t he be l ievers ' f reedom to mani fes t t he i r rel igion 
wi th in t he m e a n i n g of Art ic le 9 of the Conven t ion . It recal ls t h a t , but for 
very excep t iona l cases , t he r ight to f reedom of rel igion as g u a r a n t e e d 
u n d e r t he C o n v e n t i o n excludes any d iscre t ion on the p a r t of t he S t a t e to 
d e t e r m i n e w h e t h e r re l igious beliefs or t h e m e a n s used to e x p r e s s such 
beliefs a re l eg i t ima te . S t a t e ac t ion favouring one l eader of a divided 
rel igious c o m m u n i t y or u n d e r t a k e n wi th the pu rpose of forcing the 
c o m m u n i t y to c o m e t o g e t h e r u n d e r a single l e a d e r s h i p aga ins t its own 
wishes would likewise c o n s t i t u t e a n in te r fe rence wi th f reedom of rel igion. 
In d e m o c r a t i c societ ies t he S t a t e does not need to t ake m e a s u r e s to e n s u r e 
tha t rel igious c o m m u n i t i e s a r e b r o u g h t u n d e r a unified l e a d e r s h i p (see 
Serif, c i ted above, § 52) . 

79. In t h e p r e s e n t case t h e C o u r t no tes t h a t by v i r t u e of D e c r e e R-12 
and the decision of t he D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s of 
23 F e b r u a r y 1995 the execut ive b ranch of g o v e r n m e n t in Bu lga r i a 
p roc la imed changes in the l e a d e r s h i p a n d s t a t u t e of t he Mus l im rel igious 
c o m m u n i t y . No reasons were given for this decision. T h e r e was no 
exp l ana t i on why p re fe rence was to be given to the l eade r s e lec ted a t t he 
na t iona l conference of 2 N o v e m b e r 1994, which was o rgan i sed by 
M r G e n d z h e v ' s followers, and not to the first app l i can t , who had the 
suppor t of a n o t h e r pa r t of t he c o m m u n i t y , as ev idenced by the r e su l t s of 
t he na t iona l conference held on 6 M a r c h 1995. 

T h e C o u r t fu r the r observes tha t in Bu lga r i a the leg i t imacy a n d 
r e p r e s e n t a t i o n powers of t he l e a d e r s h i p of a rel igious d e n o m i n a t i o n a r e 
cert if ied by the D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s . T h e first 
app l ican t was t hus depr ived of his r e p r e s e n t a t i o n powers in law and in 
prac t ice by v i r tue of t he i m p u g n e d decisions of F e b r u a r y 1995. H e was 
refused ass i s tance by the p rosecu t ing au tho r i t i e s aga ins t t he forced 
eviction from the offices of t he Ch ie f Muft i precisely on the g r o u n d t h a t 
Dec ree R-12 p roc la imed a n o t h e r pe r son as t he Chief Muft i . H e was 
a p p a r e n t l y not able to r e t a i n cont ro l over a t least p a r t of t he p rope r ty 
be long ing to t h e c o m m u n i t y , a l t h o u g h M r H a s a n u n d o u b t e d l y h a d t h e 
suppor t of a significant p ropor t ion of its m e m b e r s . T h e i m p u g n e d 
decis ions t hus c lear ly had the effect of p u t t i n g an end to the first 
app l i can t ' s funct ions as Ch ie f Muft i , r emov ing the h i t h e r t o recognised 
l e a d e r s h i p of t he rel igious c o m m u n i t y and disal lowing its s t a t u t e and by
laws. 

T h e r e su l t i ng s i tua t ion r e m a i n e d u n c h a n g e d t h r o u g h o u t 1996 a n d 
unt i l O c t o b e r 1997 as t he a u t h o r i t i e s r e p e a t e d l y refused to give effect to 
t he decis ions of t he na t i ona l confe rence o rgan i s ed by t h e first app l i can t on 
6 M a r c h 1995. 

80. It is t rue tha t in its j u d g m e n t s of 14 O c t o b e r 1996 a n d 
13 M a r c h 1997 the S u p r e m e C o u r t implici t ly refused to accept t h a t the 
r eg i s t r a t i on of a new l eade r sh ip of t he divided re l igious c o m m u n i t y had 
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the effect of r emov ing the previously recognised l eade r sh ip of the rival 
fact ion. It the re fore found tha t the Counci l of M i n i s t e r s was u n d e r an 
obl iga t ion to e x a m i n e the first app l i can t ' s r e q u e s t for r eg i s t r a t i on of a 
new s t a t u t e . However , t hose j u d g m e n t s did not have any prac t ica l effect, 
the Counci l of Min i s t e r s hav ing refused to comply wi th t h e m . 

8 1 . T h e G o v e r n m e n t ' s a r g u m e n t t h a t n o t h i n g p r e v e n t e d the first 
app l i can t a n d those s u p p o r t i n g him from o rgan i s ing m e e t i n g s is not an 
answer to the app l i c an t s ' g r ievances . It canno t be ser iously m a i n t a i n e d 
t h a t any S t a t e ac t ion shor t of r e s t r i c t i ng t h e f r eedom of a s semb ly could 
not a m o u n t to an in t e r f e rence wi th the r igh t s p ro t ec t ed by Art ic le 9 of 
t he Conven t ion even t h o u g h it adverse ly affected the i n t e r n a l life of t h e 
rel igious c o m m u n i t y . 

82. T h e C o u r t t he re fo re finds, like t h e C o m m i s s i o n , t h a t D e c r e e R-12, 
t he decision of the D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s of 23 F e b r u a r y 
1995, and the s u b s e q u e n t refusal of the Counci l of Min i s t e r s to recognise 
t he ex i s tence of t he o rgan i sa t ion led by M r H a s a n were m o r e t h a n acts of 
rou t ine r eg i s t r a t i on or of co r r ec t ing pas t i r r egu la r i t i e s . T h e i r effect was to 
favour one faction of t he M u s l i m c o m m u n i t y , g r a n t i n g it t he s t a t u s of t h e 
single official l eade r sh ip , to the comple t e exclusion of t he h i t h e r t o 
recognised l eade r sh ip . T h e ac ts of t he a u t h o r i t i e s o p e r a t e d , in law and in 
p rac t i ce , to depr ive the exc luded l eade r sh ip of any possibili ty of 
c o n t i n u i n g to r e p r e s e n t a t least p a r t of the Mus l im c o m m u n i t y and of 
m a n a g i n g its affairs acco rd ing to the will of t ha t pa r t of the c o m m u n i t y . 

T h e r e was t he r e fo r e a n in t e r f e rence wi th t h e i n t e r n a l o rgan i sa t ion of 
the Mus l im rel igious c o m m u n i t y and wi th the app l i c an t s ' r ight to f reedom 
of rel igion as p ro t ec t ed by Art ic le 9 of the Conven t ion . 

83 . Such an in t e r f e rence en ta i l s a viola t ion of t h a t provision unless it is 
p resc r ibed by law and necessa ry in a d e m o c r a t i c society in p u r s u a n c e of a 
l eg i t ima t e a im (see Cha'are Shalom Ve Tsedek v. France [ G C ] , no. 27417/95, 
§§ 75 and 84, R C H R 2000-VII) . 

(b) Whether the interference was justified 

84. T h e C o u r t r e i t e r a t e s i ts se t t l ed case-law accord ing to which the 
express ions "p resc r ibed by law" and "in accordance wi th t h e law" in 
Art ic les 8 to 11 of the Conven t i on not only r e q u i r e t h a t the i m p u g n e d 
m e a s u r e should have some basis in d o m e s t i c law, bu t also refer to t he 
qua l i ty of t he law in ques t ion . T h e law should be bo th a d e q u a t e l y 
accessible and foreseeable , t h a t is, fo rmula ted wi th sufficient precision to 
enab le the individual - if need be wi th a p p r o p r i a t e advice - to r e g u l a t e his 
conduc t (see t he Sunday Times v. the U n i t e d K i n g d o m (no. 1) j u d g m e n t 
of 26 Apri l 1979, Ser ies A no. 30, p . 3 1 , § 49; t h e Lar iss is a n d O t h e r s 
v. G r e e c e j u d g m e n t of 24 F e b r u a r y 1998, Reports 1998-1, p . 378, § 40; 
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Hashman and Harrup v. the United Kingdom [ G C ] , no. 25594/94, § 3 1 , E C H R 
1999-VIII; andRotaru v. Romania [ G C ] , no. 28341/95 , § 52, E C H R 2000-V). 

For d o m e s t i c law to m e e t these r e q u i r e m e n t s it m u s t afford a 
m e a s u r e of legal p ro t ec t ion aga ins t a r b i t r a r y in t e r f e rences by public 
a u t h o r i t i e s wi th t he r igh ts s a f egua rded by the Conven t i on . In m a t t e r s 
affect ing f u n d a m e n t a l r igh t s it would be c o n t r a r y to t h e ru le of law, 
one of t he basic pr inc ip les of a d e m o c r a t i c society e n s h r i n e d in the 
Conven t ion , for a legal d i scre t ion g r a n t e d to the execut ive to be 
exp res sed in t e r m s of an u n f e t t e r e d power . C o n s e q u e n t l y , t he law m u s t 
indica te with sufficient c lar i ty t he scope of any such d i sc re t ion confer red 
on the c o m p e t e n t a u t h o r i t i e s a n d the m a n n e r of its exerc ise (see Rotaru, 
ci ted above, § 55) . 

The level of prec is ion r e q u i r e d of domes t i c legis lat ion - which canno t in 
any case provide for every even tua l i ty - d e p e n d s to a cons ide rab le d e g r e e 
on the con t en t of t he i n s t r u m e n t in ques t ion , the field it is des igned to 
cover a n d t h e n u m b e r a n d s t a t u s of those to w h o m it is a d d r e s s e d (see 
Hashman and Harrup, c i ted above, § 3 1 , and the G r o p p e r a Rad io A G and 
O t h e r s v. Swi tze r land j u d g m e n t of 28 M a r c h 1990, Ser ies A no. 173, p. 26, 
§ 6 8 ) . 

85 . T h e C o u r t no tes t h a t in t he p re sen t case t he re levan t law does not 
provide for any subs t an t ive c r i t e r i a on the basis of which the Counci l of 
Min i s t e r s and the D i r e c t o r a t e of Rel igious D e n o m i n a t i o n s reg is te r 
rel igious d e n o m i n a t i o n s and changes of the i r l e a d e r s h i p in a s i tua t ion of 
i n t e r n a l divisions a n d confl ict ing c la ims for legi t imacy. Moreover , t h e r e 
a r e no p r o c e d u r a l sa feguards , such as adversa r i a l p roceed ings before an 
i n d e p e n d e n t body, aga ins t a r b i t r a r y exerc ise of the d iscre t ion left to the 
execut ive . 

F u r t h e r m o r e , D e c r e e R-12 a n d the decision of t he D i r e c t o r a t e were 
never notif ied to those d i rec t ly affected. T h e s e ac t s w e r e not r ea soned 
and were u n c l e a r to the ex t en t t h a t they did not even m e n t i o n the first 
app l ican t , a l t h o u g h they w e r e i n t e n d e d to , and indeed did, r emove h im 
from his posi t ion as Ch ie f Muft i . 

T h e C o u r t has a l ready found tha t these ac ts and the s u b s e q u e n t refusal 
of t he Counci l of Min i s t e r s to recognise t he l e ade r sh ip of M r H a s a n had 
the effect of a rb i t r a r i ly favour ing one faction of t he divided rel igious 
c o m m u n i t y . It is no t ewor thy in this con tex t t h a t t he r e p l a c e m e n t of the 
c o m m u n i t y ' s l e ade r sh ip in 1995, as well as in 1992 and 1997, occur red 
shor t ly af ter a c h a n g e of g o v e r n m e n t . 

86. T h e C o u r t finds, the re fo re , t h a t t he i n t e r f e r ence wi th the i n t e r n a l 
o rgan i sa t ion of the Mus l im c o m m u n i t y and the app l i c an t s ' f reedom of 
rel igion was not "p resc r ibed by law" in t h a t it was a r b i t r a r y and was 
based on legal provisions which al lowed an u n f e t t e r e d d i sc re t ion to t he 
execut ive a n d did not m e e t the r e q u i r e d s t a n d a r d s of c lar i ty and 
foreseeabi l i ty . 
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87. T h e C o u r t fu r the r a g r e e s wi th the C o m m i s s i o n t h a t t he r e p e a t e d 
refusal of the Counci l of Min i s t e r s to comply wi th the j u d g m e n t s of t he 
S u p r e m e C o u r t of 1996 and 1997 was a clearly unlawful act of pa r t i cu l a r 
gravi ty. T h e rule of law, one of the f u n d a m e n t a l pr inciples of a d e m o c r a t i c 
society, is i n h e r e n t in all Art ic les of the C o n v e n t i o n and en ta i l s a du ty on 
the pa r t of t he S t a t e and any public a u t h o r i t y to comply wi th judic ia l 
o rde r s or decis ions aga ins t it (see t he H o r n s b y v. G r e e c e j u d g m e n t of 
19 M a r c h 1997, Reports 1997-11, pp . 510-11, §§ 40-41 , a n d Iatridis v. Greece 
[ G C ] , no. 31107/96, § 58, E C H R 1999-11). 

88. In view of these findings t he C o u r t d e e m s it u n n e c e s s a r y to 
con t i nue t he e x a m i n a t i o n of the app l i c an t s ' compla in t s in respec t of t he 
" l e g i t i m a t e a i m " a n d "necessa ry in a d e m o c r a t i c society" r e q u i r e m e n t s . 
Such a n e x a m i n a t i o n can only be u n d e r t a k e n if the a im of the 
in t e r f e rence is c lear ly def ined in d o m e s t i c law. 

89. T h e r e has , t he re fo re , been a violat ion of Art ic le 9 of the 
Conven t ion . 

III. ALLEGED V I O L A T I O N O F A R T I C L E 11 O F T H E C O N V E N T I O N 

90. T h e app l i can t s compla ined tha t the S t a t e in t e r f e rence wi th the 
i n t e rna l o rgan i sa t i on of t he M u s l i m rel igious c o m m u n i t y also violated 
the i r r igh t s u n d e r Art icle 11 of the Conven t ion . T h e G o v e r n m e n t den ied 
t h a t the Mus l im c o m m u n i t y was an "assoc ia t ion" and m a i n t a i n e d tha t in 
any event t h e r e had not been any S t a t e in t e r f e rence wi th r igh t s p ro t ec t ed 
by tha t Ar t ic le . T h e C o m m i s s i o n cons ide red t h a t it was not necessa ry to 
e x a m i n e the app l i c an t s ' c o m p l a i n t s u n d e r Art ic le 11 of t he Conven t ion 
sepa ra te ly . 

91 . T h e C o u r t , like the C o m m i s s i o n , cons iders t h a t no s e p a r a t e issue 
ar ises u n d e r Art ic le 11 of t he Conven t ion . It has a l ready dea l t wi th the 
compla in t conce rn ing S t a t e in t e r f e rence wi th t he i n t e r n a l o rgan i sa t ion of 
t h e M u s l i m re l ig ious c o m m u n i t y u n d e r Ar t ic le 9 of t h e Conven t ion , 
i n t e r p r e t e d in the light of Art icle 11 (see p a r a g r a p h s 62 a n d 65 above) . 

IV. A L L E G E D V I O L A T I O N O F A R T I C L E 13 O F T H E C O N V E N T I O N 

92. T h e app l i can t s compla ined tha t they did not have a n effective 
r e m e d y aga ins t t he in t e r f e rence wi th the i r r ight to f reedom of rel igion. 
T h e y rel ied on Ar t ic le 13 of t he C o n v e n t i o n , which reads as follows: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 



I II. HASAN AND CHAUSII v. BULGARIA JUDGMENT 

1. Arguments before the Court 

93. T h e app l i can t s s u b m i t t e d , inter alia, t h a t the p r o c e d u r e before the 
S u p r e m e C o u r t , which ended wi th a j u d g m e n t of 27 J u l y 1995, was not an 
effective r e m e d y . A l t h o u g h the S u p r e m e C o u r t could have g r a n t e d 
a p p r o p r i a t e rel ief by q u a s h i n g Dec ree R-12, it had chosen not to dea l 
wi th t he app l i c an t s ' a r g u m e n t s on the m e r i t s . This had b e e n the 
consequence of wha t t he app l i can t s descr ibed as " the doc t r ine of full 
d i sc re t ion" . In t he a p p l i c a n t s ' submiss ion the Bu lga r i an S u p r e m e C o u r t 
had r epea t ed ly a d h e r e d to t he posi t ion t h a t in n u m e r o u s a r ea s the 
execut ive enjoyed full d i scre t ion which was not subject to jud ic ia l review. 

94. T h e G o v e r n m e n t repl ied t h a t t he app l i can t s had not i n s t i t u t ed any 
p roceed ings in the i r capac i ty as individuals . In these c i r c u m s t a n c e s they 
could not c la im in abslracto t h a t the law did not g u a r a n t e e effective 
r e m e d i e s . 

In t he G o v e r n m e n t ' s view the app l i can t s could have r e q u e s t e d t he 
ins t i tu t ion of c r imina l p roceed ings u n d e r Ar t ic les 164 a n d 165 of the 
C r i m i n a l Code , which concern ha t e speech and i m p e d i n g the free 
man i f e s t a t i on of rel igion t h r o u g h force or d u r e s s . 

95. T h e C o m m i s s i o n cons ide red t h a t t h e app l i can t s did not have an 
effective r e m e d y a n d t h a t t h e r e h a d b e e n a viola t ion of Art ic le 13 of the 
Conven t i on . 

2. The Court's assessment 

96. T h e C o u r t recal ls t ha t Art ic le 13 g u a r a n t e e s t he avai labi l i ty at 
na t iona l level of a r e m e d y in respec t of g r ievances which can be r e g a r d e d 
as " a r g u a b l e " in t e r m s of t he Conven t ion . Such a r e m e d y m u s t allow the 
c o m p e t e n t d o m e s t i c a u t h o r i t y bo th to dea l wi th t he subs t ance of the 
re levan t C o n v e n t i o n compla in t a n d to g r a n t a p p r o p r i a t e relief, a l t h o u g h 
C o n t r a c t i n g S t a t e s a re afforded some d iscre t ion as to t he m a n n e r in which 
they d i scha rge the i r obl iga t ions u n d e r Art ic le 13. T h e r e m e d y r e q u i r e d by 
Art ic le 13 m u s t be "effect ive" in p rac t i ce as well as in law, in p a r t i c u l a r in 
t he sense t h a t i ts exerc ise m u s t not be unjust if iably h inde red by the acts or 
omiss ions of t he a u t h o r i t i e s of t he r e s p o n d e n t S t a t e (see Qakici v. Turkey 
[ G C ] , no. 23657/94, § 112, E C H R 1999TV). 

97. In t he p r e s e n t case the C o u r t has found t h a t t he a p p l i c a n t s ' r ights 
u n d e r Ar t ic le 9 of t he Conven t i on were infr inged. T h e y the re fore had an 
a r g u a b l e c la im wi th in t he m e a n i n g of the C o u r t ' s case-law. 

98. T h e C o u r t f u r the r cons iders t h a t the scope of t he ob l iga t ion u n d e r 
Art ic le 13 var ies d e p e n d i n g on the n a t u r e of t he Conven t i on r ight rel ied 
on. Like t he C o m m i s s i o n , it t akes t he view t h a t in t he con tex t of t he 
p r e sen t case Ar t ic le 13 canno t be seen as r e q u i r i n g a possibili ty for every 
bel iever, such as the second app l ican t , to in s t i tu t e in his individual 
capaci ty formal p roceed ings cha l l eng ing a decis ion conce rn ing the 
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r eg i s t r a t i on of his rel igious c o m m u n i t y ' s l e ade r sh ip . Individual bel ievers ' 
i n t e r e s t s in this respect can be sa fegua rded by the i r t u r n i n g to the i r 
l eaders and s u p p o r t i n g any legal ac t ion which the l a t t e r m a y in i t i a te . 

99. T h e C o u r t t hus finds t h a t in such a case t he S t a t e ' s obl igat ion 
u n d e r Art ic le 13 may well be d i scha rged by the provision of r e m e d i e s 
which a re only accessible to r e p r e s e n t a t i v e s of the rel igious c o m m u n i t y 
aggr ieved by a S t a t e i n t e r f e r ence wi th its i n t e rna l o rgan i sa t i on . In t he 
p r e s e n t case t h e first app l i can t , M r H a s a n , was t he l eade r of t he faction 
of the Mus l im o rgan i sa t ion which was rep laced t h r o u g h t h e S ta te 
decis ions compla ined of. T h e C o u r t will t he re fo re e x a m i n e w h e t h e r 
effective r e m e d i e s exis ted for the first app l i can t in his capac i ty as 
rel igious l eader . 

100. T h e C o u r t observes tha t M r H a s a n , ac t ing as Ch ie f Muft i , 
a t t e m p t e d to ob ta in a r e m e d y aga ins t the i n t e r f e r ence wi th t he i n t e rna l 
o r g a n i s a t i o n of t he rel igious c o m m u n i t y by cha l l eng ing D e c r e e R-12 
before the S u p r e m e C o u r t . T h e S u p r e m e C o u r t did not ques t ion 
M r H a s a n ' s locus standi and accep ted t he case for e x a m i n a t i o n . A 
r e p r e s e n t a t i v e of the rel igious c o m m u n i t y was t hus provided access to a 
judicial r e m e d y . 

However , t he S u p r e m e C o u r t refused to s tudy the subs t an t ive issues, 
cons ide r ing t h a t the Counci l of Min i s t e r s enjoyed full d i scre t ion w h e t h e r 
or not to r eg i s t e r the s t a t u t e and l eade r sh ip of a rel igious d e n o m i n a t i o n , 
and only ru led on the fo rmal ques t ion w h e t h e r Dec ree R-12 was issued by 
the c o m p e t e n t body. 

T h e a p p e a l to t he S u p r e m e C o u r t aga ins t D e c r e e R-12 was not , 
t he r e fo re , an effective r emedy . 

101. T h e o t h e r two appea l s to the S u p r e m e C o u r t , which were 
s u b m i t t e d by the first app l ican t aga ins t the refusal of t he Counci l of 
Min i s t e r s to r eg i s t e r t he resu l t s of the na t iona l conference of 6 M a r c h 
1995, were not effective r e m e d i e s e i the r . A l though the S u p r e m e C o u r t 
uphe ld t h e s e appea l s , the Counci l of Min i s t e r s refused to comply wi th its 
j u d g m e n t s . 

102. T h e G o v e r n m e n t sugges ted tha t the app l i can t s could have 
r e q u e s t e d t he in s t i t u t ion of c r imina l p roceed ings aga ins t pe r sons who 
migh t have i m p e d e d the exerc ise of the i r f reedom of rel igion. 

T h e C o u r t observes , however , t h a t t h e first app l i can t did in fact t u r n 
to the p rosecu t ing au tho r i t i e s for a ss i s t ance , but to no avail (see 
p a r a g r a p h 26 above) . 

F u r t h e r m o r e , the G o v e r n m e n t have not ind ica ted how cr imina l 
p roceed ings , if i n s t i t u t ed , could have led to an e x a m i n a t i o n of the 
s u b s t a n c e of the app l i c an t s ' comp la in t s , which conce rn decisions issued by 
a D e p u t y P r i m e M i n i s t e r and the D i r e c t o r a t e of Rel ig ious D e n o m i n a t i o n s 
a n d found by the S u p r e m e C o u r t , in its j u d g m e n t of 27 J u l y 1995, to have 
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been formal ly lawful. It is unc lea r how such p roceed ings could have 
r e m e d i e d the s i tua t ion compla ined of. 

103. T h e G o v e r n m e n t have not ind ica ted any o t h e r r e m e d y which 
could be used by the app l i can t s or o t h e r r e p r e s e n t a t i v e s of t h e re l igious 
c o m m u n i t y . 

104. T h e C o u r t finds, the re fo re , t h a t t he l e ade r sh ip of t he faction led 
by Mr H a s a n were unab le to m o u n t an effective cha l l enge to the unlawful 
S t a t e in te r fe rence in the i n t e rna l affairs of t he re l igious c o m m u n i t y a n d to 
asser t t he i r r igh t to o rgan i sa t iona l a u t o n o m y , as p r o t e c t e d by Art ic le 9 of 
t he Conven t i on . 

It follows tha t n e i t h e r appl icant had an effective r e m e d y in respec t of 
t he viola t ion of Ar t ic le 9. T h e r e h a s , t he re fo re , been a violat ion of 
Art ic le 13 of the Conven t i on . 

V. ALLEGED V I O L A T I O N O F ARTICLE 6 O F T H E C O N V E N T I O N 

105. T h e app l i can t s compla ined t h a t t hey did not have access to a 
cour t for t he d e t e r m i n a t i o n of ce r t a in civil r i gh t s . In t he i r view Dec ree 
R-12 was decisive for some of the i r civil r i gh t s . T h e s e were t he first 
app l i can t ' s r igh t , in his capaci ty of Ch ie f Muft i , to m a n a g e the rel igious 
affairs of the c o m m u n i t y , to a d m i n i s t e r its funds a n d p rope r ty , and his 
r ight to r e m u n e r a t i o n for his services as Ch ie f Muft i , and the second 
app l i can t ' s r ight to con t inue his j o b of a n Is lamic t eache r , from which he 
was a l legedly de facto d i smissed . T h e app l i can t s a s s e r t e d tha t t he 
d e t e r m i n a t i o n of the i r civil r igh ts w i thou t t h e m having been pa r t i e s to 
any p roceed ings , a n d w i thou t t he S u p r e m e C o u r t hav ing e x a m i n e d in 
subs t ance the cha l lenge aga ins t Dec ree R-12, was c o n t r a r y to Art ic le 6 of 
t he Conven t i on . 

106. T h e G o v e r n m e n t s u b m i t t e d tha t the mis fo r tunes in the 
app l i c an t s ' c a r e e r s were not the consequence of the i m p u g n e d decis ions. 
T h e app l i can t s had not b e e n pa r t i e s to the p roceed ings before the 
S u p r e m e C o u r t aga ins t D e c r e e R-12. F u r t h e r m o r e , if the second 
app l ican t had had an e m p l o y m e n t con t rac t , he could have cha l l enged its 
t e r m i n a t i o n before t he cour t s . 

107. T h e C o m m i s s i o n cons ide red tha t t he a p p l i c a n t s ' c o m p l a i n t s 
u n d e r Art ic le 6 were u n s u b s t a n t i a t e d . 

108. T h e C o u r t no tes t h a t t he app l i can t s have not s u b s t a n t i a t e d t he 
legal basis a n d the con t en t of the i r al leged civil r igh t s . F u r t h e r m o r e , they 
have no t shown t h a t t h e r e ex i s ted any obs tac les p r e v e n t i n g t h e m from 
b r i n g i n g civil ac t ions before the cour t s in respec t of t he i r a l leged r ight to 
r e m u n e r a t i o n . 

T h e C o u r t the re fo re finds t h a t t h e r e has b e e n no violat ion of Art ic le 6 
of t he Conven t i on . 
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VI. A L L E G E D V I O L A T I O N O F ARTICLE 1 O F P R O T O C O L No. 1 

109. T h e C o u r t no tes t h a t the app l i can t s did not r e i t e r a t e the i r 
c o m p l a i n t s m a d e before the C o m m i s s i o n u n d e r Art ic le 1 of Protocol No. 1. 

In those c i r c u m s t a n c e s t he C o u r t sees no reason to deal wi th t h e m of its 
own mo t ion . 

VII. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

110. Art ic le 41 of the Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A . D a m a g e 

/. Pecuniary damage 

111. T h e first app l ican t c la imed 9,240 new levs (BGN) in respect of 
lost sa lary for t he per iod b e t w e e n his removal from the posi t ion of Chief 
Muft i in F e b r u a r y 1995 a n d N o v e m b e r 1997, when a Chief 'Muft i e lected a t 
a unif icat ion conference took office. 

H e also c l a imed costs for m a i n t a i n i n g his act ivi t ies as Ch ie f Mufti 
b e t w e e n F e b r u a r y 1995 a n d N o v e m b e r 1997 ( ren t for a n office and 
publ ica t ion of t he Musulmanin n ewspape r ) in the a m o u n t of 5,500 U n i t e d 
S ta te s dol lars ( U S D ) . 

T h e second appl ican t c la imed B G N 6,060 in lost sa lary as sec re t a ry to 
the Ch ie f Muft i ' s Office a n d ed i tor of t he Musulmanin n e w s p a p e r for the 
jjeriod b e t w e e n F e b r u a r y 1995 and N o v e m b e r 1997. 

112. T h e app l i can t s s u p p o r t e d the i r c la ims by copies of con t rac t s for 
the r e n t of two flats , r ece ip t s conce rn ing expenses for t he publ ica t ion of 
the Musulmanin n e w s p a p e r and for t he ho ld ing of local m e e t i n g s of the 
rel igious c o m m u n i t y , and a dec l a r a t i on from a M r Velev who cert if ied 
t h a t he knew the app l i can t s , t h a t t he second app l ican t used to pe r fo rm 
" sec re t a r i a l func t ions" at t he Chief Muft i ' s Office a n d used to be the 
ed i to r of the Musulmanin n e w s p a p e r , a n d t h a t as far as he r e m e m b e r e d 
the a p p l i c a n t s ' mon th ly sa la r ies were t he equ iva len t of B G N 280 for the 
first app l i can t a n d B G N 200 for t he second app l i can t . 

T h e app l i can t s s t a t e d t h a t they were u n a b l e to p r e s e n t o t h e r 
d o c u m e n t a r y proof as all d o c u m e n t s conce rn ing the i r income had 
r e m a i n e d in the bu i ld ing of t he Ch ie f Muft i ' s Office from w h e r e they had 
been evicted by force on 27 F e b r u a r y 1995. 
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113. T h e G o v e r n m e n t s u b m i t t e d t h a t all c la ims were u n s u b s t a n t i a t e d 
a n d not s u p p o r t e d by sufficient evidence . In pa r t i cu l a r , t he c la ims in 
respec t of lost sa la ry were wi thou t any basis , t h e app l i can t s not hav ing 
p r e s e n t e d a single p a y m e n t slip. F u r t h e r m o r e , a n u m b e r of d o c u m e n t s 
s u b m i t t e d by the app l i can t s were unc l ea r a n d con t a ined n u m e r o u s 
con t rad ic t ions . T h e con t r ac t s for the r e n t of two flats m e n t i o n e d t h a t t he 
flats were to be used by the t e n a n t not only as offices bu t also as 
res idences . T h e r e was no proof tha t t he t e n a n t s had ac tua l ly moved in or 
had paid t he r en t . In one con t rac t the figure " 1 9 9 5 " had clear ly been 
ove rwr i t t en to r ead "1996" . 

T h e G o v e r n m e n t fu r the r po in ted out t ha t t he app l i can t s had used 
a r b i t r a r y m e t h o d s of ca lcu la t ion . In pa r t i cu l a r , the first app l ican t 
c l a imed t h a t as of F e b r u a r y 1995 his sa lary was 10,000 "old" levs (BGL) 
and t h a t this a m o u n t was the ecjuivalent of B G N 280. However , this 
ca lcu la t ion had a p p a r e n t l y been m a d e on the basis of the exchange r a t e 
of the lev wi th a n o t h e r cur rency . In fact, in J u l y 1999 BGL 1,000 ("old" 
levs) b e c a m e B G N 1 ("new" lev). T h u s , B G L 10,000 would be the 
equ iva len t of B G N 10. 

114. As r e g a r d s t he expenses for t he pub l ica t ion of the Musulmanin 
newsjDaper, the G o v e r n m e n t c o n t e n d e d t h a t t h e r e were con t rad ic t ions 
b e t w e e n the init ial submiss ions of the app l i can t s w h e r e they h a d c la imed 
expenses in respec t of t h r e e issues of the newspape r , and the i r l a t e r 
submiss ions , w h e r e they m e n t i o n e d two issues a n d t h e n four issues. 
F u r t h e r m o r e , the t r a d e n a m e of t he n e w s p a p e r had b e e n reg i s t e red by a 
th i rd pe r son and n o t h i n g d e m o n s t r a t e d tha t t he app l i can t s could claim 
expenses in respect of the publ ica t ion of this n e w s p a p e r . 

115. In respec t of t h e second app l ican t the G o v e r n m e n t s u b m i t t e d a 
copy of a l e t t e r d a t e d 8 M a y 2000 from the Ch ie f Muf t i ' s Office which 
cert if ied tha t M r C h a u s h h a d not worked at t he Ch ie f Muft i ' s Office as 
c la imed by h im . H e had occasionally t a u g h t a t the Is lamic I n s t i t u t e in 
Sofia. F u r t h e r m o r e , the G o v e r n m e n t d r ew a t t e n t i o n to a con t r ad ic t ion 
b e t w e e n the c la ims of the second appl icant and his d e c l a r a t i o n of m e a n s 
m a d e on 3 1 J a n u a r y 2000 a n d s u b m i t t e d for t he pu rposes of his legal aid 
r e q u e s t . In the l a t t e r d o c u m e n t the second app l i can t had s t a t e d t h a t he 
had var iab le income , d u r i n g the school yea r only, a t the ave rage level of 
B G N 40 to 80 pe r m o n t h . 

116. T h e G o v e r n m e n t Finally a s s e r t e d t h a t in F e b r u a r y 1995 the first 
app l i can t had ceased to be Ch ie f Mufti and could not the re fo re claim s u m s 
in respec t of expenses a l legedly i ncu r r ed in his act ivi t ies as Ch ie f Muft i . 

117. T h e C o u r t cons iders t h a t M r C h a u s h , the second app l ican t , has 
not es tab l i shed a d i rec t causa l link be tween t h e viola t ion found in the 
p r e s e n t case and the loss of income or o t h e r p e c u n i a r y d a m a g e al legedly 
suffered by h im. T h e p r e s e n t case did not concern t he c i r c u m s t a n c e s of the 
second app l i can t ' s a l leged d ismissa l from his posi t ion of a n I s lamic 
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t e ache r , but the in te r fe rence wi th his r ight to f reedom of religion 
r e su l t i ng from t h e forced r emova l of t he l e a d e r s h i p of t he re l igious 
c o m m u n i t y to which he a d h e r e d as an act ive m e m b e r . His c la im for 
pecun ia ry d a m a g e is the re fo re d i smissed . 

118. In respec t of the first app l i can t , it a p p e a r s t h a t some of the 
a m o u n t s c la imed by h i m , such as s u m s for ren t of offices and publ ica t ion 
of a n e w s p a p e r , conce rn t h e C h i e f Muf t i ' s Office, which init ially s u b m i t t e d 
an appl ica t ion to t he C o m m i s s i o n bu t t h e n w i t h d r e w from the p roceed ings 
(see p a r a g r a p h 2 above) . Such a m o u n t s n o t w i t h s t a n d i n g , the C o u r t 
cons iders t h a t t he first app l i can t personal ly m u s t have suffered some 
pecun ia ry d a m a g e as a resul t of his unlawful r emova l from the posi t ion 
of Ch ie f Mufti and the forced evict ion from the bui ld ing of the Ch ie f 
Muft i ' s Office. His c la im in th is r espec t , however , is not s u p p o r t e d by 
re l iable d o c u m e n t a r y evidence . As r e g a r d s the a l leged loss of income he 
h a s only s u b m i t t e d a dec l a r a t i on by a pe r son w h o al legedly knew the 
a m o u n t of his salary. T h e C o u r t finds the re fo re t h a t t he claim for 
pecun ia ry d a m a g e canno t be g r a n t e d (see Freedom and Democracy Party 
(OZDEP) v. Turkey [GCJ, no. 23885/94, § 54, E C H R 1999-VTII). 

Neve r the l e s s , the C o u r t accepts tha t t he first app l i can t ' s inabil i ty to 
furnish d o c u m e n t a r y proof m a y to a ce r t a in e x t e n t be d u e t o t h e fact 
t h a t he was evicted by force from his office in F e b r u a r y 1995 and denied 
access to his d o c u m e n t a t i o n . It will t he re fo re t ake these c i r c u m s t a n c e s 
i n to accoun t w h e n dec id ing on the first app l i can t ' s c la im for non-
pecun ia ry d a m a g e . 

2. Non-pecuniary damage 

119. T h e first app l i can t c l a imed U S D 50,000 and the second appl icant 
U S D 30,000 u n d e r this head . 

T h e app l i can t s s u b m i t t e d tha t t hey had suffered cons iderab le d is t ress 
over a long per iod of t i m e . T h e first app l i can t h a d been the head of the 
second largest rel igious c o m m u n i t y in the count ry . His du ty and 
responsibi l i ty vis-a-vis t he t h o u s a n d s of bel ievers who had placed the i r 
t r u s t in h im as t h e i r r e p r e s e n t a t i v e had b e e n to e n s u r e t he func t ion ing of 
the l eg i t ima t e l e ade r sh ip of the rel igious c o m m u n i t y . T h e fact t h a t he 
could not succeed in this task on accoun t of the unlawful in t e r f e rence of 
the S t a t e wi th the i n t e r n a l o rgan i sa t i on of t he Mus l im religion caused him 
acu t e emo t iona l suffer ing. T h i s s i t ua t ion was a g g r a v a t e d by the comple te 
d i s respec t of t he a u t h o r i t i e s for t he ru le of law b e t w e e n F e b r u a r y 1995 and 
O c t o b e r 1997 w h e n the app l i can t s m a d e n u m e r o u s a t t e m p t s to ob ta in 
just ice , bu t were s imply ignored. T h r o u g h o u t this per iod of t i m e they 
con t inued to work facing e n o r m o u s difficulties. 
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120. T h e G o v e r n m e n t invited t he C o u r t to reject t he app l i c an t s ' 
c la ims and to accept t h a t the finding of a violat ion would be sufficient 
j u s t sa t isfact ion. 

T h e G o v e r n m e n t s t a t e d tha t the app l i can t s had not shown d a m a g e to 
t he i r r e p u t a t i o n or t he i r hea l t h a n d could not the re fore c la im non-
pecun ia ry d a m a g e . T h e i r pe r sona l emo t iona l r eac t ions to t h e events 
c o m p l a i n e d of were of a pu re ly subjective n a t u r e a n d could not serve as 
g r o u n d s for a quan t i f i ed c la im. 

In t he G o v e r n m e n t ' s submiss ion the a m o u n t s c l a imed were in any 
event excessive a n d did not find suppor t in t h e C o u r t ' s case- law or t he 
p rac t i ce of the C o m m i t t e e of Min i s t e r s . F u r t h e r m o r e , t he app l i c an t s ' 
c la ims were exo rb i t an t in view of the s t a n d a r d of living in Bulgar ia , 
w h e r e , for t he per iod 1992-98, on a v e r a g e , t he m i n i m u m m o n t h l y salary-
was the equ iva len t of abou t U S D 30 a n d the m o n t h l y sa lary of a j u d g e at 
regional level about U S D 140. 

121. T h e C o u r t cons iders t h a t t he unlawful S t a t e i n t e r f e r ence wi th t he 
o rgan i sa t ion of t he Mus l im c o m m u n i t y has u n d o u b t e d l y caused d i s t ress to 
t he first app l i can t , who was removed from his posi t ion as head of t he 
second la rges t re l igious commun i ty in Bu lga r i a . T h i s s i t ua t ion was 
a g g r a v a t e d by t h e c o n t i n u o u s d is respec t for his r igh ts , t he lack of any 
c lear legal founda t ion for t he ac ts of t he a u t h o r i t i e s and t he i r fai lure to 
provide a n effective r e m e d y . 

T h e C o u r t cons iders , however , t ha t the c la ims a r e excessive, r ega rd 
be ing had to its case- law (see Thlimmenos v. Greece [ G C ] , no. 34369/97, 
§ 70, E C H R 2000-IV; Ceylan v. Turkey [ G C ] , no. 23556/94, § 50, E C H R 
1999-IV; and the following j u d g m e n t s c i ted above: Kokk inak i s , p . 23 , § 59; 
Serif, § 6 1 ; and Lar iss is and O t h e r s , p . 384, § 74). 

M a k i n g its a s s e s s m e n t on an equ i t ab l e bas is , the C o u r t awards 
B G N 10,000 to t he first app l ican t . 

As r e g a r d s the second app l ican t the C o u r t holds tha t the finding of 
violat ions of the C o n v e n t i o n cons t i t u t e s sufficient j u s t sa t isfact ion. 

B. C o s t s a n d e x p e n s e s 

122. T h e app l i can t s c la imed U S D 3,150 for 105 hour s of work (at t he 
r a t e of U S D 30 pe r hour ) by the i r lawyer on t h e p roceed ings before t he 
C o m m i s s i o n a n d the C o u r t , an add i t iona l U S D 640 for 16 hour s of legal 
work on the h e a r i n g before the C o u r t and U S D 2,685 for expenses r e l a t ed 
t o t h e h e a r i n g in S t r a s b o u r g on 29 M a y 2000. T h e l a t t e r a m o u n t inc luded 
U S D 1,560 in air fares for the two app l i can t s and the i r lawyer, U S D 1,080 
in subs i s tence expenses for t h r e e days (on the bas is of U S D 120 per day 
per person) and U S D 55 paid for F r e n c h visas. 
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T h e a m o u n t c l a imed by the app l i can t s is equ iva len t to about 
B G N 13,500. 

123. T h e G o v e r n m e n t po in ted out t h a t p a r t of t he legal work 
conce rned the ini t ial c o m p l a i n t s of t he Ch ie f Muf t i ' s Office before the 
C o m m i s s i o n . However , t he Ch ie f Muft i ' s Office w i t h d r e w its compla in t s . 
T h e G o v e r n m e n t fu r the r objec ted to t he hour ly r a t e app l ied by the 
app l i can t ' s lawyer, which was m a n y t i m e s super io r to the n o r m a l r a t e 
c h a r g e d by lawyers in Bu lga r i a , a n d s u b m i t t e d tha t t he " t ime s h e e t " 
p r e s e n t e d by the lawyer was un re l i ab l e . Finally, the a m o u n t s c l a imed in 
respec t of air fares and subs i s tence expenses were not s u p p o r t e d by 
invoices. 

124. T h e C o u r t a g r e e s wi th t he G o v e r n m e n t tha t a c e r t a i n reduc t ion 
should be appl ied in view of t he fact t h a t pa r t of the costs were i n c u r r e d in 
r e l a t i on to t he compla in t s which were dis joined and s t ruck out by the 
C o m m i s s i o n on 17 S e p t e m b e r 1998 (see p a r a g r a p h 2 above) . T h e 
r e m a i n d e r of t he c la im does not a p p e a r excessive in t he l ight of the 
C o u r t ' s case- law (see t h e L u k a n o v v. Bu lga r i a j u d g m e n t of 20 M a r c h 
1997, Reports 1997-11, p. 546, § 56; t he Assenov and O t h e r s v. Bulgar ia 

j u d g m e n t of 28 O c t o b e r 1998, Reports 1998-Vffl, p . 3305, §§ 176-78; 
Nikolova v. Bulgaria [ G C ] , no. 31195/96, § 79, E C H R 1999-11; a n d Velikova 
v. Bulgaria, no . 41488/98 , § 104, E C H R 2000-VI) . 

T h e C o u r t accordingly a w a r d s the s u m of B G N 10,000 in respec t of 
costs a n d expenses , t o g e t h e r wi th any va lue -added tax t h a t m a y be 
c h a r g e a b l e , less 18,655.87 F r e n c h francs received by the app l i can t s by 
way of legal a id , to be conver t ed in to levs at t he r a t e appl icable on the 
d a t e of s e t t l e m e n t . 

C. D e f a u l t i n t e r e s t 

125. Accord ing to the in fo rma t ion avai lable to the C o u r t , t he s t a t u t o r y 
r a t e of i n t e re s t appl icable in Bu lga r i a at the d a t e of adop t ion of the 
p r e s e n t j u d g m e n t is 13.85% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Dismisses u n a n i m o u s l y t he G o v e r n m e n t ' s p r e l i m i n a r y object ion; 

2. Holds u n a n i m o u s l y tha t t h e r e has been a violat ion of Art ic le 9 of the 
C o n v e n t i o n ; 

3. Holds u n a n i m o u s l y t h a t no s e p a r a t e issue a r i ses u n d e r Ar t ic le 11 of 
t he Conven t ion ; 

4. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a violat ion of Art ic le 13 of the 
Conven t ion ; 
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5. Holds u n a n i m o u s l y t h a t t h e r e has been no violat ion of Art ic le 6 of t he 
Conven t ion ; 

6. Holds u n a n i m o u s l y tha t it is not necessary to e x a m i n e the compla in t s 
u n d e r Art ic le 1 of Protocol No. 1; 

7. Holds u n a n i m o u s l y t h a t the r e s p o n d e n t S t a t e is to pay wi th in t h r e e 
m o n t h s to t he first app l i can t , for non -pecun ia ry d a m a g e , B G N 10,000 
( t en t h o u s a n d levs); 

8. Holds by e leven votes to six t h a t t he finding of violat ions of t he 
C o n v e n t i o n c o n s t i t u t e s sufficient j u s t sa t is fact ion in respec t of t h e 
second app l ican t ; 

9. Holds u n a n i m o u s l y t h a t the r e sponden t S t a t e is to pay wi th in t h r e e 
m o n t h s to bo th app l i can t s , for costs and expenses , t he global s u m of 
BGN 10,000 ( ten t h o u s a n d levs) plus any va lue -added t ax t h a t m a y be 
c h a r g e a b l e , less F R F 18,655.87 ( e igh t een t h o u s a n d six h u n d r e d and 
fifty-five F rench francs e ighty-seven c e n t i m e s ) received by t h e m by 
way of legal aid, to be conver t ed in to levs at the r a t e appl icable on 
t he d a t e of s e t t l e m e n t ; 

10. Holds u n a n i m o u s l y t h a t s imple in te res t at an a n n u a l r a t e of 13.85% 
shall be payable from the expiry of t he a b o v e - m e n t i o n e d t h r e e 
m o n t h s un t i l s e t t l e m e n t . 

11. Dismisses u n a n i m o u s l y the r e m a i n d e r of t h e app l i c an t s ' c la ims for ju s t 
sa t is fact ion. 

Done in Engl ish a n d in F rench , a n d de l ivered a t a public h e a r i n g in the 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 26 O c t o b e r 2000. 

Luz ius WlLDHABER 
Pres iden t 

M a u d DE B O E R - B U Q U I C C H I O 

D e p u t y R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of the C o n v e n t i o n a n d Rule 74 § 2 of 
the Rules of C o u r t , the j o in t par t ly d i s sen t ing opinion of M r s T u l k e n s a n d 
M r Casadeva l l j o i n e d by M r Bonel lo, Mrs S t r azn icka , M r s Greve a n d 
M r M a r u s t e is a n n e x e d to this j u d g m e n t . 

L.W. 
M.B. 
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J O I N T P A R T L Y D I S S E N T I N G O P I N I O N 

O F J U D G E S T U L K E N S A N D C A S A D E V A L L J O I N E D B Y 

J U D G E S B O N E L L O , S T R A Z N I C K A , G R E V E A N D M A R U S T E 

1. W e do not ag ree wi th the major i ty r e g a r d i n g point 8 of t he opera t ive 
provisions on jus t sat isfact ion for the second appl icant in respec t of non-
p e c u n i a r y d a m a g e . 

2. Since the f reedom of t h o u g h t , conscience a n d rel igion p r o t e c t e d by-
Art ic le 9 of t he Conven t i on is one of t he founda t ions of a d e m o c r a t i c 
society, as t he j u d g m e n t qu i t e r ight ly po in t s ou t , we cons ider t h a t the 
m e r e f inding of a violat ion of t h a t provision does not in itself cons t i t u t e 
sufficient j u s t sa t isfact ion. 

3. In the p r e s e n t case t h e r e is no doubt tha t bo th t h e first a n d the 
second app l i can t s were v ic t ims of the violat ions a l leged and t h a t they 
were bo th "act ive m e m b e r s of the rel igious c o m m u n i t y Moreover , it 
is u n d i s p u t e d t h a t the second app l i can t , M r C h a u s h , who used to work as a 
M u s l i m t eache r , "is a ... bel iever who actively p a r t i c i p a t e d in re l igious life 
a t t he re levan t t i m e " (see p a r a g r a p h 63 of the j u d g m e n t ) , a n d he 
"con t inued to work facing e n o r m o u s diff icult ies" for near ly t h r e e years 
(see p a r a g r a p h 119 in fine). 

4. T h a t be ing so, we think t h a t the second appl ican t also suffered 
d i s t ress and sus t a ined non -pecun ia ry d a m a g e , ce r ta in ly less ser ious 
d a m a g e t h a n the first app l i can t , bu t d a m a g e which neve r the l e s s 
w a r r a n t e d an award of ju s t sa t i s fac t ion to M r C h a u s h u n d e r Ar t ic le 41 of 
t he Conven t i on . 
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Recours effectif - Communautés religieuses - Offre de recours accessibles aux seuls représentants 
de la communauté religieuse - Portée du contrôle juridictionnel - Inexécution de décisions 
judiciaires 

* 
* * 

A la fin des années 80, un conflit surgit entre deux factions rivales de la 
communauté musulmane bulgare. En 1992, la direction des affaires religieuses, 
un organe gouvernemental rattaché au Conseil des ministres, annula l'élection 
de M. Gendjev, qui avait eu lieu en 1988, à la fonction de grand mufti. Lors d'une 
conférence nationale organisée par les dirigeants provisoires, le premier requérant 
fut élu grand mufti et la Direction des affaires religieuses enregistra les nouveaux 
dirigeants. Toutefois, en 1994, les partisans de M. Gendjev organisèrent une 
conférence nationale à laquelle furent élus d'autres dirigeants qui demandèrent 
leur enregistrement en tant que chefs légitimes des musulmans bulgares. A la 
suite d'un changement de gouvernement, le vice-premier ministre prit un décret 
approuvant apparemment les statuts adoptés à cette autre conférence, et la 
Direction des affaires religieuses enregistra les dirigeants, y compris M. Gendjev. 
Ni le décret ni la décision ne furent motivés et signifiés au premier requérant. Les 
nouveaux dirigeants se rendirent au bureau du grand mufti, expulsèrent le 
premier requérant et les personnes qui y travaillaient, et s 'emparèrent de tous 
les documents et biens. Le second requérant, qui travaillait à temps partiel 
comme secrétaire du bureau du grand mufti, affirme avoir été renvoyé de facto. 
Les autorités de poursuite refusèrent de prendre des mesures. Le premier 
requérant, agissant au nom du bureau du grand mufti, saisit la Cour suprême 
d'un recours qui fut rejeté au motif que le Conseil des ministres jouissait d'un 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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pouvoir discrétionnaire illimité pour décider d'enregistrer ou non des groupes 
religieux. Le premier requérant fut réélu grand mufti à la conférence nationale 
qu'il organisa en 1995, mais ses demandes d'enregistrement demeurèrent lettre 
morte. Il saisit la Cour suprême, qui jugea illégal le refus implicite. Toutefois, le 
vice-premier ministre refusa d'enregistrer le requérant, au motif que les chefs de 
la communauté musulmane avaient déjà été enregistrés. Le requérant forma un 
nouveau recours devant la Cour suprême, qui infirma le refus. Cependant, le 
Conseil des ministres continua de refuser l 'enregistrement. Finalement, une 
conférence commune fut organisée et de nouveaux dirigeants furent élus et 
enregistrés. 

1. Exception préliminaire du Gouvernement (non-épuisement) : l'exception a été 
soulevée après la décision de la Commission européenne des Droits de l 'Homme 
sur la recevabilité de la requête. Il y a donc forclusion. 
2. Article 9: la personnalité des ministres du culte est assurément importante 
pour tout membre de la communauté religieuse, et la participation à la vie de la 
communauté est donc une manifestation de la religion. Lorsque l'organisation 
d'une communauté religieuse est en cause, l'article 9 doit s ' interpréter à la 
lumière de l'article 1 1. Le droit des fidèles à la liberté de religion suppose que la 
communauté puisse fonctionner paisiblement, sans ingérence arbitraire de l'Etat. 
En effet, l'autonomie des communautés religieuses est indispensable au 
pluralisme et se trouve donc au cœur même de la protection offerte par l'article 9. 
Etant donné que les requérants étaient des membres actifs de leur communauté 
religieuse, les événements litigieux concernent leur droit à la liberté de religion et 
l'article 9 trouve à s'appliquer. 

Le manquement des autorités à leur obligation de neutralité dans l'exercice de 
leurs pouvoirs en matière d'enregistrement des communautés religieuses 
constitue une atteinte de l'Etat à la liberté des fidèles de manifester leur religion. 
Sauf dans des cas très exceptionnels, le droit à la liberté de religion exclut toute 
appréciation de la part de l'Etat sur la légitimité des croyances religieuses ou sur 
les modalités d'expression de celles-ci. Des mesures de l'Etat favorisant un 
dirigeant d'une communauté religieuse divisée ou visant à contraindre la 
communauté, contre ses propres souhaits, à se placer sous une direction unique 
constitueraient également une atteinte. En l'espèce, les changements des 
instances dirigeantes de la communauté musulmane ont été édictés sans qu'ils 
soient motivés et ont eu pour effet de priver le premier requérant de ses pouvoirs 
de représentation, tant juridiquement que concrètement. Ces mesures ont eu pour 
conséquence de favoriser une faction de la communauté en lui reconnaissant le 
statut de direction officielle unique et de priver le premier requérant de la 
possibilité de continuer à représenter au moins une partie de la communauté. 
Partant , il y a eu une ingérence dans l'organisation interne de la communauté 
musulmane et dans le droit des requérants à la liberté de religion. La loi 
pertinente n'énonçait aucun critère matériel pour l 'enregistrement en cas de 
scissions internes, il n'existait aucune garantie procédurale contre un exercice 
arbitraire du pouvoir d'appréciation des autorités, et le décret et la décision 
n'étaient pas motivés et n'ont pas été signifiés au premier requérant. Dès lors, 
l'ingérence n'était pas prévue par la loi, en ce qu'elle était arbitraire et se fondait 
sur des dispositions légales accordant à l'exécutif un pouvoir d'appréciation 
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illimité, et ne répondait pas aux exigences de prévision et de prévisibilité. Par 
ailleurs, le refus répété du Conseil des ministres d'exécuter les arrêts de la Cour 
suprême constitue un acte manifestement illégal d'une gravité particulière. 
Conclusion : violation (unanimité). 
3. Article 11 : aucune question distincte ne se pose sous l'angle de cette 
disposition, l'article 9 ayant déjà été interprété à la lumière de l'article 11. 
Conclusion: aucune question distincte (unanimité). 
4. Article 13: la portée de l'obligation découlant de cette disposition varie en 
fonction de la nature du droit invoqué. L'article 13 ne saurait être interprété 
comme exigeant la possibilité pour tout croyant d'engager à titre personnel une 
procédure formelle pour contester une décision relative à l 'enregistrement des 
dirigeants de sa communauté religieuse. Une telle personne peut protéger ses 
intérêts à cet égard en s'adressant à ses dirigeants et en appuyant toute action 
judiciaire que ceux-ci pourraient engager. Dès lors, l'Etat peut remplir son 
obligation en offrant des recours qui ne sont accessibles qu'aux représentants de 
la communauté. En l'espèce, la Cour suprême a retenu le recours du premier 
requérant pour examen; un représentant de la communauté religieuse a donc eu 
accès à un recours juridictionnel. Toutefois, la Cour suprême a refusé d'examiner 
le fond, estimant que le Conseil des ministres jouissait d'un pouvoir 
discrétionnaire illimité. Partant , le premier recours n'était pas effectif. Les deux 
autres recours n'étaient pas non plus effectifs, le Conseil des ministres ayant 
refusé de se conformer aux arrêts de la Cour suprême. Le Gouvernement n'a pas 
indiqué comment une procédure pénale aurait pu aboutir à un examen du fond des 
griefs des requérants et n'a fait état d'aucun autre recours. Dès lors, les dirigeants 
de la faction du premier requérant n'ont pas pu contester effectivement 
l'ingérence illégale de l'Etal dans les affaires internes de la communauté 
religieuse et revendiquer leur droit de s'organiser de manière autonome. II 
s'ensuit qu'aucun des requérants n'a disposé d'un recours effectif. 

Conclusion : violation (unanimité). 
5. Article 6 : les requérants n'ont pas précisé la base légale des droits de caractère 
civil qu'ils invoquent et n'ont pas démontré l'existence d'obstacles qui les 
empêchaient d'intenter une action civile concernant leur droit à rémunération. 
Conclusion : non-violation (unanimité). 
6. Article 1 du Protocole n" 1 : les requérants ne réitèrent pas leurs griefs sur le 
terrain de cette disposition. 
Conclusion : non-lieu à examen (unanimité). 
Article 41 : la Cour rejette les demandes des requérants pour dommage matériel 
mais leur alloue une indemnité pour préjudice moral et pour frais et dépens. 
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Kalaç c. Turquie, arrêt du I e r juillet 1997', Recueil 1997-IV 
Larissis et autres c. Grèce, arrêt du 24 février 1998, Recueil 1998-1 
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ARRÊT HASSAN ET TCHAOUCH c. BULGARIE 163 

En l 'af fa ire H a s s a n et T c h a o u c h c. B u l g a r i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en u n e G r a n d e 

C h a m b r e composée des j u g e s don t le n o m s u i t : 
M M . L . WlLDHABER, président, 

J . -P . C O S T A , 

A. P A S T O R R I D R U E J O , 

L . FERRARI B R A V O , 

G. BONELLO, 

J . MAKARCZYK, 

P . K Û R I S , 

M M " F. T U L K E N S , 

V . STRÂZNICKÂ, 

M M . V . BUTKEVYCH, 

J . CASADEVALL, 

M , M ' H . S . G R E V É , 

M M . A . B . BAKA, 

R . M A R U S T E , 

E . LEVTTS, 

M " " ' S . B O T O U C H A R O V A , 

M . M . UGREKHELIDZE, 

a insi q u e de M M C M . DE B O E R - B U Q U I C C H I O , gre/Tière adjointe, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 29 m a i et 4 octobre 

2000, 
R e n d l ' a r rê t q u e voici, adop té à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r , c o n f o r m é m e n t aux disposi t ions qui 
s ' app l iqua ien t avan t l ' en t r ée en v igueur du Protocole n" 11 à la 
C o n v e n t i o n de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 
f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , p a r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 30 oc tobre 1999 (ar t ic le 5 § 4 
du Protocole n° 11 et anc iens ar t ic les 47 et 48 de la C o n v e n t i o n ) . 

2. A son or ig ine se t rouve u n e r e q u ê t e (n" 30985/96) d i r igée con t re la 
R é p u b l i q u e de Bulga r i e et don t q u a t r e r e q u é r a n t s ava ien t saisi la 
C o m m i s s i o n le 22 j a n v i e r 1996 en ve r tu de l ' anc ien a r t ic le 25 de la 
Conven t ion . A la su i te de la décis ion de la C o m m i s s i o n de d is jo indre les 
griefs de deux des r e q u é r a n t s et de rayer la r e q u ê t e du rôle p o u r a u t a n t 
qu 'e l le concerna i t ces d e r n i e r s (voir le r a p p o r t a d o p t é p a r la Commis s ion 
le 17 s e p t e m b r e 1998 en ve r tu de l 'ancien a r t i c le 30 § 1 a) de la 
C o n v e n t i o n ) , la p r é s e n t e affaire p o r t e sur les griefs des d e u x a u t r e s 
r e q u é r a n t s : M . Fikri Sali H a s s a n et M . Ismai l A h m e d Tchaouch , 



164 ARRÊT HASSAN ET TCHAOUCH c. BULGARIE 

r e s so r t i s san t s bu lga r e s nés r e s p e c t i v e m e n t en 1963 et 1940 et r é s idan t à 
Sofia (« les r e q u é r a n t s » ) . 

3. Les r e q u é r a n t s se p l a ignen t , sur le t e r r a i n des a r t ic les 6, 9, 11 et 13 
de la Conven t i on et de l 'ar t icle 1 du Protocole n" 1, du r e m p l a c e m e n t , 
p r é t e n d u m e n t imposé , des d i r i gean t s de la c o m m u n a u t é m u s u l m a n e en 
Bu lga r i e et des p r o c é d u r e s a d m i n i s t r a t i v e et jud ic ia i r e qui s 'en sont 
suivies. 

4. La C o m m i s s i o n a déc la ré la r e q u ê t e recevable le 8 s e p t e m b r e 1997. 
D a n s son r a p p o r t du 26 oc tobre 1999 (ancien ar t ic le 31 de la C o n v e n t i o n ) 1 , 
elle fo rmule l 'avis u n a n i m e qu ' i l y a eu violat ion des ar t ic les 9 et 13 de 
la Conven t ion , qu ' i l n 'y a pas lieu d ' e x a m i n e r s é p a r é m e n t les griefs 
des r e q u é r a n t s sur le t e r r a in de l 'ar t icle 11 de la Conven t i on et qu ' i l n 'y 
a pas eu violat ion de l 'ar t icle 6 de la Conven t i on et de l 'ar t ic le 1 du 
Pro tocole n" 1. 

5. Devan t la Cour , les r e q u é r a n t s sont r e p r é s e n t é s pa r M1' Y. Grozev, 
avocat au b a r r e a u de Sofia, et le g o u v e r n e m e n t bu lga re («le Gouve rne 
m e n t » ) est r e p r é s e n t é pa r M""' V. Djidjeva, a g e n t e , du min i s t è re de la 
J u s t i c e . 

6. Le 6 d é c e m b r e 1999, u n collège de la G r a n d e C h a m b r e a déc idé q u e 
l 'affaire devai t ê t r e e x a m i n é e p a r la G r a n d e C h a m b r e (ar t ic le 100 § 1 du 
r è g l e m e n t de la C o u r ) . La compos i t ion de la G r a n d e C h a m b r e a é té fixée 
c o n f o r m é m e n t aux disposi t ions des a r t ic les 27 §§ 2 et 3 de la Conven t i on 
et 24 du r è g l e m e n t . 

7. T a n t les r e q u é r a n t s q u e le G o u v e r n e m e n t ont déposé un m é m o i r e . 
8. U n e a u d i e n c e s'est d é r o u l é e en publ ic au Pala is des Dro i t s d e 

l ' H o m m e , à S t r a s b o u r g , le 29 m a i 2000. M. R. T ü r m e n , m e m b r e de la 
G r a n d e C h a m b r e cons t i tuée pour c o n n a î t r e de l 'affaire, n ' a pas pu 
pa r t i c ipe r à l ' aud ience . Il a é té r e m p l a c é p a r M. L. F e r r a r i Bravo, j u g e 
s u p p l é a n t , en t a n t q u e m e m b r e de la G r a n d e C h a m b r e (ar t ic le 24 § 5 b) 
du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 
M"" V. DJIDJEVA, m i n i s t è r e de la J u s t i c e , agente; 

- pour les requérants 
M1' Y. G R O Z E V , avocat , conseil. 

Les r e q u é r a n t s é t a i en t é g a l e m e n t p r é s e n t s . La C o u r a e n t e n d u en leurs 
déc l a r a t i ons W Grozev et M""' Djidjeva. 

1. Note du grejje : le rapport est disponible au greffe. 
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M. M. F ischbach , i n i t i a l emen t m e m b r e de la G r a n d e C h a m b r e , se 
t r ouvan t e m p ê c h é de pa r t i c ipe r à l ' e x a m e n de l 'affaire ap rè s l ' aud ience , 
M. E. Levits , j u g e s u p p l é a n t , l'a r e m p l a c é . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. Les r e q u é r a n t s 

9. M. Fikri Sali H a s s a n (« le p r e m i e r r e q u é r a n t ») é ta i t g r a n d muft i des 
m u s u l m a n s bu lga re s de 1992 j u s q u ' a u x é v é n e m e n t s l i t igieux. 
M. I smai l A h m e d T c h a o u c h («le second r e q u é r a n t » ) ense igna i t à 
l ' Ins t i tu t d ' é t u d e s i s l amiques à SoFia. 

Devan t la C o u r , le second r e q u é r a n t déc la re q u ' à p a r t i r de février 1995 
il a é g a l e m e n t t ravai l lé à t e m p s pa r t i e l c o m m e sec ré t a i r e du b u r e a u d u 
g r a n d muft i ( r u a B H O MK)(pTHHCTBO), ins tance d i r i g e a n t e au niveau 
na t iona l de l ' o rgan isa t ion re l ig ieuse m u s u l m a n e , et r é d a c t e u r de 
Musulmanin, la revue de celle-ci. Le G o u v e r n e m e n t con t e s t e ces 
a f f i rmat ions . 

B. Le c o n t e x t e d e l 'a f fa ire 

10. Fin 1989, la Bu lga r i e a m o r ç a sa t r ans i t i on à la d é m o c r a t i e . Peu 
ap rè s , ce r t a ins c royan t s et act ivistes m u s u l m a n s du pays t e n t è r e n t de 
r enve r se r les d i r i g e a n t s de leur o rgan i sa t ion re l ig ieuse . Ils e s t i m è r e n t 
que M. Gendjev, a lors g r a n d muft i , et les m e m b r e s du H a u t Consei l 
sp i r i tue l (BHCLII flyxOBeH C b B e T ) ava ien t col laboré avec le r ég ime 
c o m m u n i s t e . Les anc iens chefs re l ig ieux, don t M. Gendjev en t a n t que 
g r a n d muft i des m u s u l m a n s bu lga res , ava ien t é g a l e m e n t leurs p a r t i s a n s . 
C e t t e s i tua t ion e n t r a î n a des scissions et un conflit au sein de la 
c o m m u n a u t é m u s u l m a n e b u l g a r e . 

11. A la sui te des élect ions législat ives t e n u e s en oc tobre 1991, un 
nouveau g o u v e r n e m e n t , formé pa r l 'Union des forces d é m o c r a t i q u e s 
(Cf lC) et le M o u v e m e n t pour les dro i t s et les l iber tés (,H,nC), fut instal lé 
fin 1991. 

Le 10 février 1992, la D i rec t ion des affaires re l ig ieuses ( f l a p e K i n i H n o 
B e p o n 3 n o B e f l a H H H T a ) , un o r g a n e g o u v e r n e m e n t a l r a t t a c h é au Conse i l des 
min i s t r e s , a n n u l a l 'é lect ion de M. Gendjev, qui avai t eu lieu en 1988, à la 
fonction de g r a n d muft i des m u s u l m a n s bu lga r e s et p r o c l a m a la 
de s t i t u t i on de l ' in té ressé . Le 21 février 1992, elle e n r e g i s t r a un H a u t 
Consei l sp i r i tue l provisoire de trois m e m b r e s en t a n t q u ' i n s t a n c e 
d i r i gean t e de l ' o rgan i sa t ion m u s u l m a n e j u s q u ' à l 'é lect ion de nouveaux 
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chefs p e r m a n e n t s pa r une conférence na t iona le de l ' ensemble des 
m u s u l m a n s . 

12. A la su i te de ces é v é n e m e n t s , M. Gendjev, qui se p r é t e n d a i t 
tou jours g r a n d muft i des m u s u l m a n s bu lga res , con t e s t a la décis ion du 
10 février 1992 devan t la C o u r s u p r ê m e , laquel le le d é b o u t a le 28 avril 
1992, e s t i m a n t q u e la décision de la Di rec t ion des affaires re l ig ieuses 
é ta i t insuscept ib le de r ecours . Le pourvoi en révision de cet a r r ê t qu ' i l 
p r é s e n t a u l t é r i e u r e m e n t fut e x a m i n é p a r un collège de cinq j u g e s de la 
C o u r s u p r ê m e et éca r t é le 7 avril 1993. T o u t en conf i rman t le re je t , le 
collège e x a m i n a é g a l e m e n t le r ecours au fond. Il cons idéra n o t a m m e n t 
q u e la Di rec t ion des affaires re l ig ieuses é ta i t c o m p é t e n t e p o u r a n n u l e r 
l 'é lect ion de l ' in té ressé . Q u a n t au fait q u e la décision con t e s t ée 
p roc l ama i t auss i la « d e s t i t u t i o n » de M. Gendjev de ses fonctions de 
g r a n d muft i , le collège e s t i m a q u e la d i rec t ion avait excédé ses pouvoirs . 
Toutefo is , il n 'y avait pas lieu d ' a n n u l e r ce t t e pa r t i e de la décis ion de la 
d i rec t ion p u i s q u e , quoi qu' i l en soit, elle n 'avai t a u c u n e c o n s é q u e n c e 
j u r i d i q u e . 

13. La conférence na t iona l e des m u s u l m a n s , o rgan i sée pa r les 
d i r i g e a n t s provisoires , eut lieu le 19 s e p t e m b r e 1992. Elle élut M. Fikr i 
Sali H a s s a n (le p r e m i e r r e q u é r a n t ) g r a n d muft i des m u s u l m a n s bu lga r e s 
et a d o p t a les nouveaux s t a t u t s de l ' o rgan i sa t ion des m u s u l m a n s de 
Bulgar ie ( Y c T a B 3a flyxoBHOTO ycTpoHCTBO H y n p a B j i e H H e Ha 

MK>CK>JiMaHHTe B B t J i r a p H H ) . Le 1" oc tobre 1992, la Di rec t ion des 
affaires re l ig ieuses e n r e g i s t r a les s t a t u t s et les nouveaux d i r i gean t s , 
c o n f o r m é m e n t aux ar t ic les 6 et 16 de la loi sur les confessions. 

C. L e s é v é n e m e n t s s u r v e n u s e n 1 9 9 4 e t d é b u t 1995 

14. Alors q u e le conflit e n t r e M M . Gendjev et H a s s a n se poursu iva i t , la 
posi t ion officielle de la Di rec t ion des affaires re l ig ieuses fut, p e n d a n t 
t o u t e l ' année 1993 et au moins d u r a n t le p r e m i e r s e m e s t r e 1994, q u e le 
p r e m i e r r e q u é r a n t é t a i t le g r a n d muft i l ég i t ime des m u s u l m a n s b u l g a r e s . 

15. D a n s une l e t t r e du 29 ju i l l e t 1994, la Di rec t ion des affaires 
re l ig ieuses e n g a g e a M. H a s s a n à o rgan i se r u n e conférence na t iona l e de 
tous les m u s u l m a n s pour r é soud re c e r t a i n s p r o b l è m e s r é s u l t a n t 
d ' i r r é g u l a r i t é s d a n s l 'é lect ion de chefs re l ig ieux locaux. Il s 'agissai t 
a p p a r e m m e n t d ' incompa t ib i l i t é s a l l éguées avec les s t a t u t s de 
l ' o rgan isa t ion re l ig ieuse m u s u l m a n e , et non d ' inf rac t ions à la loi. 

16. Le 2 n o v e m b r e 1994, les p a r t i s a n s de M. Gendjev o r g a n i s è r e n t u n e 
conférence na t iona l e qui se p r o c l a m a la r e p r é s e n t a n t e l ég i t ime des 
m u s u l m a n s , é lu t d ' a u t r e s d i r i g e a n t s et a d o p t a des s t a t u t s . M. Gendjev 
fut élu p ré s iden t du H a u t Conse i l sp i r i tue l . Aprè s la conférence , les 
nouveaux chefs élus d e m a n d è r e n t l eur e n r e g i s t r e m e n t à la Di rec t ion des 
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affaires re l ig ieuses en t a n t q u e d i r i g e a n t s l ég i t imes des m u s u l m a n s 

bu lga re s . 

17. Le 3 j a n v i e r 1995, le H a u t Conse i l sp i r i tue l p rés idé p a r le p r e m i e r 

r e q u é r a n t déc ida de r é u n i r une conférence na t i ona l e le 28 j a n v i e r 1995. 

18. Fin 1994, des é lect ions législatives e u r e n t l ieu. Le Pa r t i socialiste 

bu lga re (BCn) r e m p o r t a la major i t é au P a r l e m e n t et fo rma un nouveau 

g o u v e r n e m e n t , qui fut instal lé en j a n v i e r 1995. 

19. D a n s une l e t t r e du 16 j a n v i e r 1995, la Di rec t ion des affaires 

re l ig ieuses p res sa le p r e m i e r r e q u é r a n t , en sa qua l i t é de g r a n d muf t i , d e 

r e p o r t e r la conférence , p réc i san t n o t a m m e n t : 

«Préoccupée par [les| irrégularités [concernant l'élection de muftis locaux] dès le 
milieu de l'année 1994, la Direction des affaires religieuses n'a cessé (...) de demander 
une solution rapide aux problèmes (...) Malheureusement, aucune mesure particulière 
n'a été prise (...) En conséquence, les conflits au sein de la communauté religieuse se 
sont intensifiés, et le mécontentement des musulmans s'est aggravé, donnant lieu à la 
tenue d'une conférence nationale extraordinaire le 2 novembre 1994. Cet te conférence a 
révélé un nouveau problème, lié aux lacunes des statuts de la communauté musulmane 
(...) [Les statuts] ne précisent pas les modalités de tenue d'une conférence nationale (...) 
I l s ne régissent p a s la question des pari h ipanls, f u r mode i\r sélection (... 1 

Dès lors, il devient juridiquement impossible pour l'exécutif de se prononcer sur la 
conformité de la conférence nationale avec les s tatuts [de la religion musulmane] et, par 
conséquent, sur la validité de s e s décisions. ( Icllcs-ri s o n ! contestables | r u n e partir 
des musulmans bulgares, ce qui se comprend fort bien. Toute aut re conférence 
nationale poserait le même problème, à moins qu'elle ne soit organisée par un comité 
mixte [des dirigeants des factions rivales]. En outre, la décision du 3 janvier 1995 du 
Haut Conseil spirituel de tenir une conférence nationale extraordinaire le 28 janvier 
1995 n'est signée que par six membres légitimes de ce Conseil (...) [et] (...) ne saurait 
être considérée comme conforme aux statuts. 

La Direction des affaires religieuses ne saurait méconnaître les constats formulés par 
[le collège dé juges de] la Cour suprême dans sa décision du 7 [avril] 1993, notamment 
que la direction a excédé ses pouvoirs en destituant M. Ccndjcv de ses fonctions de 
grand mufti et que la décision rendue le 10 lévrier 1992 n'a aucune conséquence 
juridique. 

Extrêmement préoccupée par la situation actuelle et soucieuse du bien-être des 
musulmans bulgares, la Direction des affaires religieuses se rallie à l'avis du grand 
mufti [le premier requérant ] , selon lequel il n'est pas souhaitable de précipiter la 
tenue d'une conférence extraordinaire avant la résolution des conflits au sein de la 
communauté (...) 

Fermement convaincue que les questions litigieuses au sein de la communauté 
religieuse ne doivent pas être tranchées administrativement par l'exécutif (...) la 
direction en appelle à votre bonne volonté pour parvenir à un consensus sur la tenue 
d'une conférence unifiée (...) » 

20. Le 27 j a n v i e r 1995, le H a u t Conse i l sp i r i tue l p rés idé p a r M. H a s s a n 

a n n o n ç a qu ' i l avait r e p o r t é la t e n u e de la conférence na t i ona l e au 6 m a r s 

1995. 
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D . La d e s t i t u t i o n d u p r e m i e r r e q u é r a n t d e s e s f o n c t i o n s d e g r a n d 
m u f t i 

2 1 . Le 22 février 1995, M. Chivarov , v ice -premier m i n i s t r e , pri t le 
déc re t R-12, ainsi libellé : 

«Couronnement an décret KV-15 du Conseil des ministres du 6 février 1995, combiné 
avec l'article 6 de la loi sur les confessions, j 'approuve les s tatuts de la confession 
musulmane en Bulgarie, dont le siège se trouve à Sofia.» 

22. Les s t a t u t s de la confession m u s u l m a n e en Bulga r i e m e n t i o n n é s 
d a n s le déc re t é t a i en t a p p a r e m m e n t ceux qu i ava ien t é té a d o p t é s à la 
conférence na t iona l e r ivale, o rgan i s ée pa r M. Gendjev et t e n u e le 
2 n o v e m b r e 1994. Le déc re t KV-15 , visé d a n s le déc re t R-12, énonça i t q u e 
le v i ce -p remie r m in i s t r e , M. Chivarov , sera i t c h a r g é de superv i se r les 
ac t iv i tés de la Di rec t ion des affaires re l ig ieuses . 

23 . Le 23 février 1995, la Di rec t ion des affaires re l ig ieuses du Conse i l 
des min i s t r e s r end i t u n e décis ion i nd iquan t q u ' e n appl ica t ion des a r t ic les 
6, 9 et 16 d e la loi sur les confessions et du déc re t R-12 du v ice -p remie r 
m in i s t r e , elle avait en r eg i s t r é les nouveaux chefs re l ig ieux de la 
c o m m u n a u t é m u s u l m a n e b u l g a r e , à savoir M. Gendjev en t a n t q u e 
p rés iden t du H a u t Conse i l sp i r i tue l et , a p p a r e m m e n t , les p e r s o n n e s 
é lues à la conférence du 2 n o v e m b r e 1994. 

24. Ni le décre t R-12 ni la décis ion de la Di rec t ion des affaires 
re l ig ieuses n ' é t a i en t mot ivés et ne d o n n a i e n t d ' expl ica t ions sur la 
p r o c é d u r e suivie. Les décis ions ne furent pas fo rme l l emen t signifiées à 
M. H a s s a n , qu i en eut conna i s sance pa r la p resse . 

25. Le 27 février 1995, les nouveaux d i r i gean t s en reg i s t r é s , 
a c c o m p a g n é s p a r des agen t s de sécur i t é privés, se r e n d i r e n t au b u r e a u 
du g r a n d muft i à Sofia, e x p u l s è r e n t les p e r s o n n e s qu i y t rava i l la ien t et 
occupè ren t le b â t i m e n t . Selon les r e q u é r a n t s , la police, qui é ta i t a r r ivée 
sur les l ieux ap rè s ce t t e i n t e rven t ion inop inée , pri t i m m é d i a t e m e n t fait 
et cause p o u r les nouveaux occupan t s . A p r è s l 'act ion du 27 février 1995, 
les nouveaux r e sponsab les s ' e m p a r è r e n t de tous les d o c u m e n t s et biens 
a p p a r t e n a n t à l ' o rgan i sa t ion re l ig ieuse des m u s u l m a n s bu lga r e s à Sofia 
e t , d a n s les mois qu i su iv i ren t , d a n s d iverses a u t r e s villes du pays . La 
Di rec t ion des affaires re l ig ieuses a u r a i t ad res sé des l e t t r e s aux b a n q u e s 
où é t a i en t domici l iés les c o m p t e s de l ' o rgan isa t ion pour les i n fo rmer d ' u n 
c h a n g e m e n t de d i r i g e a n t s . D a n s les s e m a i n e s qu i su iv i ren t , p lus ieurs 
c o m m u n e s e n r e g i s t r è r e n t de n o u v e a u x muft is r ég ionaux , p r é t e n d u m e n t 
sur les in s t ruc t ions de la Di rec t ion des affaires re l ig ieuses . En o u t r e , le 
pe r sonne l du b u r e a u du g r a n d mufti e t dix professeurs de rel igion 
i s l amique , don t le second r e q u é r a n t , a u r a i e n t é té renvoyés de facto en ce 
q u ' o n les e m p ê c h a de c o n t i n u e r à t ravai l le r . 

26. Le 27 février 1995, i m m é d i a t e m e n t a p r è s la pr ise de con t rô le , le 
p r e m i e r r e q u é r a n t saisit le p a r q u e t g é n é r a l (TjiaBHa n p o K y p a T y p a ) 
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d ' u n e d e m a n d e d ' a s s i s t ance , d é c l a r a n t que le b â t i m e n t du b u r e a u du 
g r a n d muft i avai t é té a t t a q u é et occupé i l l éga lement p a r des p e r s o n n e s 
qui deva ien t ê t r e expulsées . P a r des décisions des 8 et 28 m a r s 1995, les 
au to r i t é s de p o u r s u i t e r e j e t è r e n t la d e m a n d e . Elles e s t i m è r e n t 
n o t a m m e n t q u e les n o u v e a u x occupan t s des locaux y d e m e u r a i e n t 
l é g a l e m e n t puisqu ' i l s ava ien t é té d û m e n t en r eg i s t r é s pa r la Di rec t ion 
des affaires re l ig ieuses et r e p r é s e n t a i e n t les a u t o r i t é s re l ig ieuses de la 
c o m m u n a u t é m u s u l m a n e du pays. 

E. Le r e c o u r s d e v a n t la C o u r s u p r ê m e c o n t r e le d é c r e t R-12 

27. Le 23 m a r s 1995, la Di rec t ion des affaires re l ig ieuses ad re s sa une 
l e t t r e au p r e m i e r r e q u é r a n t en sa qua l i t é de pa r t i cu l i e r , a p p a r e m m e n t en 
r éponse à u n e d e m a n d e de celui-ci ; elle préc isa i t n o t a m m e n t : 

«En 1888, 1891, 1919, 19+9, 1986, 1992 et 1995, la communauté musulmane bulgare a 
modifié à plusieurs reprises ses s tatuts en ce qui concerne sa structure (...), mais jamais 
quant à ses principes religieux. Le décret R-12 du 22 février 1995 (...) autorise un 
changement [de s tructure] , que la communauté elle-même a souhaité (...) » 

C e t t e l e t t r e é ta i t a p p a r e m m e n t le p r e m i e r d o c u m e n t é m a n a n t des 
a u t o r i t é s c o m p é t e n t e s de l 'Eta t qui laissait c l a i r e m e n t e n t e n d r e q u e les 
s t a t u t s de la c o m m u n a u t é m u s u l m a n e app rouvés p a r le déc re t R-12 
ava ien t r e m p l a c é les s t a t u t s a n t é r i e u r s et que les nouveaux d i r i g e a n t s 
e n r e g i s t r é s succéda ien t au p r e m i e r r e q u é r a n t . 

28 . Le 18 avril 1995, le p r e m i e r r e q u é r a n t , ag i s san t au n o m du b u r e a u 
du g r a n d mufti qu ' i l d i r igea i t , saisit la C o u r s u p r ê m e d ' un r ecour s con t re 
le déc re t R-12. Il déc la ra q u ' à p r e m i è r e vue ledit déc re t n ' énonça i t r ien de 
plus que l ' e n r e g i s t r e m e n t d ' u n e nouvelle o rgan i sa t ion re l ig ieuse . O r il 
r e s sor ta i t c l a i r e m e n t des décisions et de la l e t t r e de la Di rec t ion des 
affaires re l ig ieuses qu i ava ien t suivi qu ' i l s 'agissai t du r e m p l a c e m e n t des 
s t a t u t s et des d i r i g e a n t s d ' u n e confession ex i s t an t e . En o u t r e , il 
appa ra i s s a i t q u e ce t ex t e é ta i t mot ivé p a r l ' idée q u e la rel igion 
m u s u l m a n e en Bulgar ie ne pouvai t avoir q u ' u n e d i r ec t ion u n i q u e et ê t r e 
régie que pa r un seul t ex t e s t a t u t a i r e . L ' E t a t n ' ava i t pas le dro i t d ' impose r 
u n tel point de vue aux m u s u l m a n s , la mul t ip l ic i té des o rgan i sa t ions 
re l ig ieuses d 'un seul et m ê m e cul te é t a n t c o u r a n t e d a n s d ' a u t r e s pays, 
tou t c o m m e en Bu lga r i e . Le Consei l des min i s t r e s avai t donc o u t r e p a s s é 
ses pouvoirs . L ' i ngé rence de l 'E ta t d a n s les conflits i n t e r n e s d 'une 
c o m m u n a u t é re l ig ieuse é ta i t i l légale. Au cours de l ' audience d e v a n t la 
C o u r s u p r ê m e , le p r e m i e r r e q u é r a n t se p la igni t é g a l e m e n t d ' u n e a t t e i n t e 
i l légale aux l iber tés re l ig ieuses des m u s u l m a n s , telles q u e consac rées par 
la C o n s t i t u t i o n . 

29. Le p r e m i e r r e q u é r a n t fit valoir en ou t r e q u e la conférence du 
2 novembre 1994 avait é té organisée pa r des pe r sonnes qui n ' a p p a r t e n a i e n t 
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pas à l 'organisat ion m u s u l m a n e qu' i l prés idai t . Ces pe r sonnes pouvaient 
donc en reg i s t r e r leur p ropre organisa t ion rel igieuse mais ne pouvaient 
p r é t e n d r e r emplace r les d i r igean t s d 'une a u t r e . Le second r e q u é r a n t 
d e m a n d a à la C o u r s u p r ê m e d ' a n n u l e r le décre t R-12 au mot i f qu ' i l é ta i t 
con t ra i r e à la loi ou de déc la re r qu'i l s 'agissait de l ' en reg i s t r emen t d ' une 
nouvelle c o m m u n a u t é rel igieuse, l 'organisa t ion m u s u l m a n e ex i s tan te 
n ' é t a n t pas touchée . 

30. Le 27 juillet 1995, la C o u r s u p r ê m e re je ta le r ecours . Elle déc la ra 
q u ' e n v e r t u de la loi su r les confessions, le Consei l des min i s t r e s jou issa i t 
d ' un pouvoir d i sc ré t ionna i r e i l l imité p o u r déc ider d ' e n r e g i s t r e r ou non les 
s t a t u t s d ' une rel igion d o n n é e . Dès lors, elle n 'avai t q u e le pouvoir 
d ' e x a m i n e r si la décision con t e s t ée avait é té prise pa r l ' o rgane 
a d m i n i s t r a t i f c o m p é t e n t et si les ex igences p rocédu ra l e s ava ien t é t é 
sa t i s fa i tes . A cet égard , le déc re t R-12 é ta i t légal. Q u a n t à la d e m a n d e 
d ' i n t e r p r é t a t i o n dud i t t ex t e , il n ' a p p a r t e n a i t pas à la C o u r s u p r ê m e , d a n s 
le cad re de ce t t e p r o c é d u r e , de se p r o n o n c e r sur le point de savoir s'il avai t 
pour effet de c r é e r une nouvel le p e r s o n n e m o r a l e ou d ' i n t r o d u i r e des 
c h a n g e m e n t s , et si, à la su i te de c e t t e décis ion, il ex is ta i t deux 
o rgan i sa t ions m u s u l m a n e s para l lè les . 

F. La c o n f é r e n c e n a t i o n a l e d u 6 m a r s 1995 e t l e r e c o u r s d e v a n t 
la C o u r s u p r ê m e c o n t r e l e r e f u s d u C o n s e i l d e s m i n i s t r e s 
d ' e n r e g i s t r e r l e s d é c i s i o n s d e la c o n f é r e n c e 

3 1. La conférence n a t i o n a l e des m u s u l m a n s de Bulgar ie o rgan i sée p a r 
M. H a s s a n eut l ieu, c o m m e prévu , le 6 m a r s 1995. Selon le procès-verbal , 
1553 pe r sonnes y a s s i s t è r en t , don t 1 188 dé l égués officiels ayan t le 
dro i t de vote . Il s 'agissait des r e p r é s e n t a n t s de onze sect ions locales 
e t des d i r i g e a n t s a u n iveau na t iona l . La conférence a d o p t a q u e l q u e s 
modif ica t ions des s t a t u t s de la c o m m u n a u t é m u s u l m a n e et élut ses 
d i r i gean t s . Le p r e m i e r r e q u é r a n t fut réé lu g r a n d muft i . 

32. Le 5 j u i n 1995, le p r e m i e r r e q u é r a n t , en sa q u a l i t é de g r a n d muft i , 
d e m a n d a au Consei l des min i s t r e s d ' e n r e g i s t r e r les nouveaux s t a t u t s et 
d i r i g e a n t s des m u s u l m a n s bu lga re s , tels qu ' i ls ava ien t é té app rouvés à la 
conférence du 6 m a r s 1995. Le 6 oc tobre 1995, il r é i t é r a sa d e m a n d e . 
Toutefo is , le Consei l des m i n i s t r e s ne répondi t pas . 

33 . A u n e d a t e non p réc i sée , le p r e m i e r r e q u é r a n t saisit la C o u r 
s u p r ê m e d 'un recours c o n t r e le refus implic i te du Consei l des min i s t r e s 
d ' e n r e g i s t r e r les décisions a d o p t é e s à la conférence de m a r s 1995. 

34. Le 14 oc tobre 1996, la C o u r s u p r ê m e rend i t son a r r ê t . Elle releva 
q u ' e n 1992 le b u r e a u du g r a n d muft i , r e p r é s e n t é pa r M. H a s s a n , avait é té 
d û m e n t e n r e g i s t r é c o m m e u n e confession en ve r tu de l 'ar t icle 6 de la loi 
sur les confessions et avait donc acquis la p e r s o n n a l i t é m o r a l e , don t il 
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n 'avai t pas é té privé u l t é r i e u r e m e n t . Dès lors, le Conse i l des min i s t r e s 
avait l 'obl igat ion, c o n f o r m é m e n t aux ar t ic les 6 et 16 de ladi te loi, 
d ' e x a m i n e r une d e m a n d e d ' e n r e g i s t r e m e n t de nouveaux s t a t u t s ou de 
c h a n g e m e n t s des d i r i g e a n t s de la confession e x i s t a n t e . En conséquence , 
la C o u r s u p r ê m e j u g e a que le refus implic i te du Conse i l des min i s t r e s 
é ta i t illégal et o r d o n n a la c o m m u n i c a t i o n du doss ier à ce d e r n i e r pour 
e x a m e n . 

35. Le 19 n o v e m b r e 1996, le v ice -p remie r m in i s t r e , M. Chivarov, 
refusa d ' e n r e g i s t r e r les s t a t u t s et les d i r i g e a n t s du b u r e a u du g r a n d 
muft i r e p r é s e n t é p a r M. H a s s a n , tels qu ' i l s ava ien t é té app rouvés en 
1995. Il ad r e s sa à ce d e r n i e r une l e t t r e p réc i san t n o t a m m e n t que le 
Consei l des min i s t r e s avai t déjà en reg i s t r é les chefs de la c o m m u n a u t é 
m u s u l m a n e bu lga re , c 'es t -à-di re ceux qui ava ien t é té élus à la conférence 
de n o v e m b r e 1994, avec M. Gendjev c o m m e p rés iden t du H a u t Consei l 
sp i r i tue l . Le v ice-premier m i n i s t r e conclut que la d e m a n d e d u p r e m i e r 
r e q u é r a n t « n e [pouvai t ] ê t r e accuei l l ie car elle [é ta i t ] m a n i f e s t e m e n t 
c o n t r a i r e aux disposi t ions de la loi sur les confess ions». 

36. Le 5 d é c e m b r e 1996, le p r e m i e r r e q u é r a n t , ag i s san t en sa qua l i t é 
de g r a n d muft i , saisit la C o u r s u p r ê m e d ' un r ecour s con t r e le refus du 
v ice -premier m i n i s t r e . 

37. Le 13 m a r s 1997, la C o u r s u p r ê m e inf i rma le refus au mot i f qu'i l 
é ta i t con t r a i r e à la loi et à l 'ar t icle 13 de la C o n s t i t u t i o n . Le refus 
cons t i tua i t « u n e ingé rence a d m i n i s t r a t i v e i l légale d a n s l 'o rganisa t ion 
i n t e r n e [d 'une] c o m m u n a u t é r e l ig i euse» . La C o u r s u p r ê m e o r d o n n a à 
nouveau la c o m m u n i c a t i o n du doss ier au Consei l des m i n i s t r e s , pour 
e n r e g i s t r e m e n t . 

38. M a l g r é ces a r r ê t s de la C o u r s u p r ê m e , le Consei l des min i s t r e s 
n ' e n r e g i s t r a pas les a u t o r i t é s re l ig ieuses r e p r é s e n t é e s pa r M. H a s s a n . 

G. La C o n f é r e n c e d ' u n i f i c a t i o n d e 1997 et l e s é v é n e m e n t s 
u l t é r i e u r s 

39. En février 1997, le g o u v e r n e m e n t du Pa r t i social iste bu lga re 
d é m i s s i o n n a et un g o u v e r n e m e n t provisoire fut n o m m é . Aux élect ions 
législat ives qui s ' ensuiv i rent en avril 1997, l 'Union des forces 
d é m o c r a t i q u e s r e m p o r t a la major i t é et fo rma un nouveau g o u v e r n e m e n t . 

40. Le 24 m a r s 1997, le p r e m i e r r e q u é r a n t d e m a n d a de nouveau au 
Consei l des min i s t r e s d ' e n r e g i s t r e r les r é s u l t a t s de la conférence de 1995. 
Des con tac t s informels e u r e n t a lors lieu e n t r e les a u t o r i t é s de la faction 
d i r igée pa r M. H a s s a n et des r e p r é s e n t a n t s du g o u v e r n e m e n t . O n au ra i t 
affirmé aux r e q u é r a n t s q u e le g o u v e r n e m e n t accep te ra i t u n i q u e m e n t 
d ' e n r e g i s t r e r des nouveaux d i r i g e a n t s élus à une conférence d 'uni f ica t ion . 
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4 1 . La Di rec t ion des affaires re l ig ieuses e n g a g e a les deux g roupes 
r ivaux di r igés r e spec t i vemen t pa r M. H a s s a n et M. Gendjev à m e n e r des 
négoc ia t ions en vue de p a r v e n i r à u n e solut ion. Le 12 s e p t e m b r e 1997, la 
faction de M . H a s s a n déc ida d ' a ccep t e r la t e n u e d ' u n e conférence 
d 'unif ica t ion sous ce r t a ines condi t ions . U n g r o u p e de l iaison de cinq 
m e m b r e s fut dés igné pour condu i re les négoc ia t ions . Le 30 s e p t e m b r e 
1997, des r e p r é s e n t a n t s des deux g roupes r ivaux s ignè ren t un accord 
re la t i f à la t e n u e , le 23 oc tobre 1997, d ' une conférence n a t i o n a l e de 
l ' ensemble des m u s u l m a n s . C e t accord, qu i fut é g a l e m e n t s igné p a r le 
v i ce -p remie r min i s t r e , M. Metod iev , et p a r le d i r e c t e u r des affaires 
re l ig ieuses , d isposai t n o t a m m e n t q u e les p a r t i e s n ' e n t r a v e r a i e n t pas le 
p rocessus d 'uni f ica t ion , faute de quoi la Di rec t ion des affaires re l ig ieuses 
p r e n d r a i t les m e s u r e s a d m i n i s t r a t i v e s a p p r o p r i é e s . En o u t r e , la faction de 
M . Gendjev s ' engagea à n ' a l i éne r avan t la conférence aucun bien 
a p p a r t e n a n t aux m u s u l m a n s . 

42. La Di rec t ion des affaires re l ig ieuses pa r t i c ipa a c t i v e m e n t à 
l ' o rgan isa t ion de la conférence n a t i o n a l e . Les m a i r e s d e n o m b r e u s e s 
c o m m u n e s d i s t r i b u è r e n t aux sect ions locales des fo rmula i r e s p o r t a n t le 
sceau de la Di rec t ion des affaires re l ig ieuses . Ces fo rmula i r e s furent 
r empl i s au cours des r éun ions des sect ions locales qu i é l u r e n t les 
dé l égués à la conférence na t i ona l e et furent au then t i f i é s p a r les m a i r e s 
qu i y a p p o s è r e n t leur s i g n a t u r e . 

43 . Le 23 oc tobre 1997, 1 384 dé l égués a s s i s t è ren t à la conférence . 
Seuls les dé légués don t l 'é lection avait é té a t t e s t é e p a r les m a i r e s furent 
au to r i s é s à pa r t i c ipe r . La conférence a d o p t a les nouveaux s t a t u t s du cul te 
m u s u l m a n en Bulgar ie et é lut les nouveaux d i r i gean t s , don t des m e m b r e s 
de la faction de M. H a s s a n et d ' a u t r e s . M. H a s s a n pa r t i c ipa a p p a r e m m e n t 
à la confé rence et a p p r o u v a la nouvel le d i rec t ion é lue . Six pe r sonna l i t é s de 
la faction d i r igée p a r lui furent é lues au H a u t Consei l sp i r i tue l , mais non 
l u i - m ê m e . Le 28 oc tobre 1997, le g o u v e r n e m e n t e n r e g i s t r a les nouveaux 
d i r i g e a n t s é lus . 

44. Bien q u e la c o m m u n a u t é re l ig ieuse favorable à M. Gendjev 
par t i c ipâ t au processus d 'unif ica t ion, M. Gendjev l u i -même et ce r t a ins de 
ses p a r t i s a n s ne s i g n è r e n t pas l 'accord du 30 s e p t e m b r e 1997 et ne 
p a r t i c i p è r e n t pas à la conférence , e s t i m a n t qu ' e l l e é ta i t m a n i p u l é e p a r 
l 'E ta t . La conférence vota u n e réso lu t ion au to r i s an t les nouveaux 
d i r i g e a n t s à effectuer un aud i t et à e n g a g e r des pou r su i t e s con t re 
M. Gendjev p o u r les opé ra t i ons i l légales auxque l l e s il a u r a i t p rocédé . 

45 . M. Gendjev, qu i se p r é t e n d a i t toujours g r a n d muft i , saisit la C o u r 
a d m i n i s t r a t i v e s u p r ê m e (B"bpxoBeH aAMHHHCTpaTHBeH Cbfl) d 'un recours 
con t r e la décis ion du g o u v e r n e m e n t d ' e n r e g i s t r e r les nouveaux d i r i gean t s . 
P a r un a r r ê t du 16 ju i l l e t 1998, la C o u r a d m i n i s t r a t i v e s u p r ê m e déc l a r a le 
r ecours i r recevable . Elle e s t i m a q u e le b u r e a u du g r a n d muft i dir igé pa r 
M. Gendjev n 'ava i t pas qua l i t é pour fo rmer un recours é t a n t d o n n é qu' i l 
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n 'avai t j a m a i s é t é l é g a l e m e n t e n r e g i s t r é . Le décre t R-12 du 22 février 
1995 avait é té signé p a r M. Chivarov , v ice -p remie r m i n i s t r e , qu i n 'avai t 
pas é té d û m e n t au to r i s é p a r le Consei l des min i s t r e s . Le déc re t KV-15 
n 'hab i l i t a i t pas e x p r e s s é m e n t le v ice -p remie r min i s t r e à a p p r o u v e r les 
s t a t u t s d 'une confession. En conséquence , le b u r e a u du g r a n d mufti 
d i r igé par M. Gendjev n ' ava i t j a m a i s eu d ' ex i s tence légale et l ' ensemble 
des ac tes qu ' i l avait accompl is e n t r e 1995 et 1997 é t a i en t nuls et non 
avenus . 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

46. Les d isposi t ions p e r t i n e n t e s de la C o n s t i t u t i o n d e 1991 se l isent 
ainsi : 

Article 13 

«1) Les cultes sont libres. 

2) Les institutions religieuses sont séparées de l'Etat. 

3) La religion traditionnelle en République de Bulgarie est celle de l'Eglise 
orthodoxe orientale du Christ. 

4) Les institutions et communautés religieuses, ainsi que les convictions religieuses, 
ne peuvent être utilisées à des Uns politiques.» 

Article 37 

«1) La liberté de conscience, la liberté rie pensée et le choix du culte ou de 
convictions religieuses ou athées sont inviolables. L'Etat contribue au maintien de la 
tolérance et du respect mutuel entre croyants de différentes confessions, et entre 
croyants et non-croyants. 

2) L'exercice de la liberté de conscience et de religion ne peut porter at teinte à la 
sécurité nationale, à l'ordre public, à la santé publique et à la morale ou aux droits et 
libertés d'autrui.» 

47. L ' a r r ê t n" 5 r e n d u pa r la C o u r cons t i tu t ionne l l e le 11 j u i n 1992 
d o n n e des d isposi t ions ci-dessus une i n t e r p r é t a t i o n ayant force 
c o n t r a i g n a n t e . Il énonce n o t a m m e n t q u e l 'E ta t ne doi t pas s ' i ngé re r d a n s 
l ' o rgan isa t ion i n t e r n e des c o m m u n a u t é s et in s t i tu t ions re l ig ieuses , qu i est 
régie pa r les p r o p r e s s t a t u t s et règles de celles-ci. Il ne peu t y avoir 
i ngé rence de l 'E ta t d a n s les act ivi tés d ' u n e c o m m u n a u t é ou ins t i tu t ion 
re l ig ieuse q u e d a n s les cas p révus p a r les a r t ic les 13 § 4 et 37 § 2 de la 
C o n s t i t u t i o n . Il est é g a l e m e n t possible d ' e x a m i n e r , au m o m e n t de 
l ' e n r e g i s t r e m e n t d ' une c o m m u n a u t é ou ins t i tu t ion re l ig ieuse , si un tel 
cas se p r é s e n t e . 

48. La loi sur les confessions, e n t r é e en v igueur en 1949, a é té modifiée 
à p lus ieurs r ep r i ses . Les d ispos i t ions p e r t i n e n t e s , tel les qu ' app l i cab le s au 
m o m e n t des é v é n e m e n t s l i t igieux, en sont ainsi l ibe l lées : 
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Article 6 

« 1) Une confession est réputée reconnue et acquiert la personnalité juridique après 
approbation de ses s tatuts par le Conseil des ministres ou par un vice-premier ministre 
habilité à cet effet. 

2) Le Conseil des ministres, ou un vice-premier ministre habilité à cet effet, révoque, 
par une décision motivée, l 'agrément d'une confession si les activités de celle-ci 
enlreignent la loi ou portent at teinte à l'ordre public ou à la morale.» 

Article 9 

« 1) Chaque confession doit avoir des dirigeants responsables devant les organes de 
l'Etat. 

2) Les statuts d'une confession doivent définir les organes directeurs et 
représentatifs de celle-ci et leurs modalités d'élection et de désignation. (...) » 

Article 16 

« 1) Les organes directeurs nationaux des confessions doivent être enregistrés 
auprès de la Direction des affaires religieuses du Conseil des ministres, et les organes 
directeurs locaux auprès des communes, et fournir la liste exhaustive de leurs 
membres. » 

49. C e t t e loi énonce aussi d ' a u t r e s règles re la t ives aux act ivi tés d ' une 
confession, impose des ex igences q u a n t à son c lergé et confie à la 
Di rec t ion des affaires re l ig ieuses ce r t a ines fonctions de con t rô le . D a n s 
son a r r ê t n" 5 du 11 juin 1992, la C o u r cons t i t u t ionne l l e , tout en 
r econna i s san t q u e c e r t a i n e s d ispos i t ions de ladi te loi é t a i en t man i fe s t e 
m e n t incons t i tu t ionne l l e s , e s t i m a qu ' i l ne lui incombai t pas d ' a b r o g e r 
des d isposi t ions légales a d o p t é e s avant l ' en t rée en v igueur de la 
C o n s t i t u t i o n de 1991, les j u r id i c t ions o rd ina i r e s é t a n t c o m p é t e n t e s pour 
les d é c l a r e r inappl icab les . 

50. Selon les r e q u é r a n t s , vu les d isposi t ions de l 'ar t icle 6 de ce t t e loi et 
c o m p t e t enu de l ' absence de r eg i s t r e publ ic des rel igions r e c o n n u e s , u n e 
c o m m u n a u t é re l ig ieuse peu t , en p r a t i q u e , p rouve r son ex i s tence en t a n t 
q u e p e r s o n n e m o r a l e en p r o d u i s a n t s e u l e m e n t u n e copie d ' u n e l e t t r e ou 
d ' u n e décision à cet effet é m a n a n t de la Di rec t ion des affaires re l ig ieuses . 
Il en est de m ê m e pour le d i r i gean t d ' u n e c o m m u n a u t é re l ig ieuse appe lé à 
jus t i f i e r de son acc réd i t a t ion . 

5 1 . En ve r tu du déc re t n" 125 du Consei l des min is t res du 6 d é c e m b r e 
1990, d a n s sa version modif iée, la Direc t ion des affaires re l igieuses a 
n o t a m m e n t pour rôle « d ' a s s u r e r la liaison en t r e l 'Etat et les confessions», 
d ' a p p o r t e r son concours aux au to r i t é s admin i s t r a t ives na t iona les et locales 
pour la résolut ion de p rob lèmes à ca rac t è r e rel igieux, et d 'ass is ter les 
o rgan isa t ions rel igieuses en m a t i è r e d ' éduca t ion et de publ ica t ions . 

52. Le droi t bu lga re ne con t i en t a u c u n e disposi t ion p rocédu ra l e 
spéc i f iquement appl icab le à l ' e x a m e n pa r le Consei l des m i n i s t r e s ou pa r 
un v ice -p remie r min i s t r e d ' une d e m a n d e d ' a g r é m e n t d ' u n e confession. La 
loi sur la p r o c é d u r e a d m i n i s t r a t i v e (3aKOH 3a anMHHHCTpaTHBHOTO 
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npon3BOflCTBO) , qui i n s t a u r e u n r é g i m e j u r i d i q u e g é n é r a l c o n c e r n a n t la 
p r o c é d u r e de p rononcé et de c o n t e s t a t i o n des décis ions admin i s t r a t i ve s , 
en exclut e x p r e s s é m e n t en son ar t ic le 3 les décis ions du Consei l des 
min i s t r e s . 

E N DROIT 

I. SUR L ' E X C E P T I O N PRÉLIMINAIRE DU G O U V E R N E M E N T 

53. D e v a n t la C o u r , le G o u v e r n e m e n t excipe du n o n - é p u i s e m e n t des 
voies de recours i n t e r n e s , le p r e m i e r r e q u é r a n t ayan t formé les recours 
jud ic i a i r e s au n o m du b u r e a u du g r a n d muft i et non à t i t r e pe r sonne l . 

Les r e q u é r a n t s a f f i rment qu ' i l s n ' ava ien t pas qua l i t é p o u r e n g a g e r u n e 
p r o c é d u r e à t i t r e individuel . La seule possibil i té é ta i t d ' i n t e r j e t e r appel au 
nom de la c o m m u n a u t é . En o u t r e , les r ecours au n o m du b u r e a u du g rand 
muft i s ' é ta ien t révélés inefficaces. Ils renvoien t à l eur gr ief sous l 'angle de 
l 'ar t ic le 13 de la Conven t i on . 

54. La C o u r r appe l l e q u e pare i l l e excep t ion devra i t ê t r e soulevée 
avant l ' examen de la recevabi l i té de la r e q u ê t e (voir, p a r m i d ' a u t r e s , les 
a r r ê t s C a m p b e l l et Fell c. R o y a u m e - U n i du 28 j u i n 1984, sér ie A n" 80, 
p. 3 1 , § 57, Ar t ico c. I ta l ie du 13 ma i 1980, série A n" 37, pp. 13-14, § 27, 
et Brumârescu c. Roumanie [ G C ] , n" 28342/95 , §§ 52 et 53 , C E D H 1999-VII). 
O r le G o u v e r n e m e n t a formulé c e t t e excep t ion p o u r la p r e m i è r e fois le 
25 août 1998, ap r è s la décis ion de la C o m m i s s i o n d é c l a r a n t la r e q u ê t e 
recevable ( p a r a g r a p h e 12 du r appor t de la C o m m i s s i o n du 26 octobre 
1999). Il y a donc forclusion. 

II. SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 9 DE LA CONVEN
T I O N 

55. Les r e q u é r a n t s a l l èguen t q u e le r e m p l a c e m e n t , imposé selon eux, 
des d i r i g e a n t s de la c o m m u n a u t é m u s u l m a n e bu lga re en 1995 et les 
é v é n e m e n t s qui s'en sont suivis j u s q u ' e n oc tobre 1997 ont e m p o r t é 
violat ion de leurs dro i t s p ro t égés pa r l 'ar t icle 9 de la Conven t i on . C e t t e 
d isposi t ion se lit a i n s i : 

« 1. Toute personne a droit à la liberté de pensée, de conscience et de religion; ce 
droit implique la liberté de changer de religion ou de conviction, ainsi que la liberté de 
manifester sa religion ou sa conviction individuellement ou collectivement, en public ou 
en privé, par le culte, l'enseignement, les pratiques et l'accomplissement des rites. 

2. La liberté de manifester sa religion ou ses convictions ne peut faire l'objet d'autres 
restrictions que celles qui, prévues par la loi, constituent des mesures nécessaires, dans 
une société démocratique, à la sécurité publique, à la protection de l'ordre, de la santé 
ou de la morale publiques, ou à la protection des droits et libertés d'autrui.» 
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A. A p p l i c a b i l i t é d e l 'art ic le 9 

/. Thèse des comparants 

a) Les requérants 

56. Les r e q u é r a n t s s o u t i e n n e n t q u e le droit de t o u t e p e r s o n n e de 
man i f e s t e r sa rel igion col lec t ivement impl ique la possibi l i té pour la 
c o m m u n a u t é de s 'o rganiser selon ses p r o p r e s règles . D ' a p r è s eux, u n e 
ingé rence d a n s la vie i n t e r n e de l ' o rgan isa t ion conce rne non s e u l e m e n t 
l 'o rganisa t ion e l l e -même ma i s auss i tout m e m b r e de la c o m m u n a u t é 
re l ig ieuse et , en pa r t i cu l i e r , les d i r i g e a n t s re l ig ieux et admin i s t r a t i f s . 

Les in t é res sés af f i rment que la s t r u c t u r e d ' une c o m m u n a u t é re l ig ieuse 
n ' es t pas s i m p l e m e n t u n e q u e s t i o n de f o r m e ; elle a é g a l e m e n t d e s 
r épe rcuss ions f o n d a m e n t a l e s . La p e r s o n n a l i t é des d i r i g e a n t s d ' u n e 
c o m m u n a u t é est d é t e r m i n a n t e , l 'h is toire a b o n d a n t en exemple s de chefs 
re l ig ieux qui ont ral l ié des fidèles ou fondé de nouvel les rel igions. La façon 
dont l ' o rganisa t ion gè re ses l ieux de cul te et ses b iens est t ou t auss i 
i m p o r t a n t e pour les fidèles. 

En c o n s é q u e n c e , les r e q u é r a n t s e s t i m e n t que la de s t i t u t i on , 
p r é t e n d u m e n t imposée , des d i r i g e a n t s de leur c o m m u n a u t é re l ig ieuse 
touche à leurs dro i t s individuels p ro t égés pa r l 'ar t icle 9 de la Conven t ion , 
ce d ' a u t a n t plus q u e le p r e m i e r r e q u é r a n t exerça i t les fonct ions de g r a n d 
mufti et que le second par t ic ipa i t à la vie de la c o m m u n a u t é . 

b) Le Gouvernement 

57. Le G o u v e r n e m e n t sou t ien t q u e , selon la p r a t i q u e des o r g a n e s de la 
C o n v e n t i o n , u n e r e q u ê t e p r é s e n t é e sur le t e r r a i n de l 'ar t ic le 9 e t d ' a u t r e s 
d isposi t ions de la Conven t i on fait n o r m a l e m e n t l 'objet d 'un e x a m e n sous 
l 'angle des a u t r e s d isposi t ions invoquées . Aussi t ra i te- t - i l p r i n c i p a l e m e n t 
de l 'ar t icle 11 d a n s son m é m o i r e . Selon lui, tous les ac tes mot ivés pa r une 
convict ion re l ig ieuse ne c o n s t i t u e n t p a s u n e m a n i f e s t a t i o n de la re l igion 
au sens de l 'ar t icle 9. 

58 . Il fait valoir en o u t r e q u ' e n Bulgar ie la l iber té de rel igion est 
g a r a n t i e pa r la C o n s t i t u t i o n . Les ins t i tu t ions re l ig ieuses é t a n t 
i n d é p e n d a n t e s , l 'Eta t a le devoir d e m a i n t e n i r un c l imat de t o l é r ance et 
de respec t m u t u e l e n t r e elles, sans in te rven i r d a n s leur o rgan i sa t i on 
i n t e r n e . Ainsi , le cul te m u s u l m a n est off iciel lement e n r e g i s t r é , 
c o n f o r m é m e n t à la loi sur les confessions. P lus de mille m o s q u é e s d a n s le 
pays sont f r équen t ée s p a r des c royan t s . Ceux-ci d i sposen t de p lus i eu r s 
écoles re l ig ieuses et d 'un j o u r n a l , et e n t r e t i e n n e n t des con tac t s 
i n t e r n a t i o n a u x en tou te l ibe r té . 

D a n s ces condi t ions , le G o u v e r n e m e n t sou t i en t q u e les faits invoqués 
pa r les r e q u é r a n t s n 'on t a u c u n e inc idence sur leur droi t de p r a t i q u e r leur 
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rel igion ind iv idue l l emen t ou co l lec t ivement , en privé ou en publ ic , de 
r e s p e c t e r les fêtes re l ig ieuses , ou d ' e n s e i g n e r d a n s des écoles. 

c) La Commiss ion 

59. La C o m m i s s i o n e s t ime q u e l ' o rgan isa t ion d ' u n e c o m m u n a u t é 
re l ig ieuse est u n e c o m p o s a n t e i m p o r t a n t e de la vie re l ig ieuse et que la 
pa r t i c ipa t ion à ce t t e vie est une man i f e s t a t i on de la rel igion. Dès lors, les 
griefs des r e q u é r a n t s re lèvent d e l 'ar t ic le 9 de la Conven t i on . 

2. Appréciation de la Cour 

60. La C o u r r appe l l e q u e la l iber té de pensée , de conscience et de 
rel igion r e p r é s e n t e l 'une des assises d ' une société d é m o c r a t i q u e au sens 
d e la Conven t i on . Il y va d u p l u r a l i s m e - c h è r e m e n t conqu i s au cours des 
siècles - consubs t an t i e l à pare i l le société ( a r r ê t s Serif c. Grèce, n" 38178/97, 
§ 49, C E D H 1999-IX, et Kokkinak i s c. Grèce du 25 m a i 1993, série A 
n° 260-A, pp . 17-18, § § 3 1 et 33). 

Si la l iber té de rel igion relève d ' abord du for i n t é r i eu r , elle impl ique 
é g a l e m e n t celle de m a n i f e s t e r sa rel igion ind iv idue l l emen t et en privé, ou 
de m a n i è r e collective, en public et d a n s le cercle de ceux d o n t on p a r t a g e la 
foi. L 'a r t ic le 9 é n u m è r e diverses formes q u e peu t p r e n d r e la man i f e s t a t i on 
d ' une rel igion ou convict ion, à savoir le cu l te , l ' e n s e i g n e m e n t , les p r a t i q u e s 
et l ' a ccompl i s semen t des r i t es . N é a n m o i n s , il ne p ro t ège pas n ' i m p o r t e 
que l ac te mot ivé ou inspiré pa r u n e rel igion ou convict ion ( a r r ê t Kalaç 
C . T u r q u i e du 1" ju i l l e t 1997', Recueil des arrêts et décisions 1997-IV, p. 1209, 
§ 2 7 ) . 

6 1 . En l 'espèce, les pa r t i e s sont en désaccord su r le point de savoir si 
les é v é n e m e n t s en cause , qu i on t tous t ra i t à l ' o rgan isa t ion et à la 
d i rec t ion de la c o m m u n a u t é m u s u l m a n e b u l g a r e , p o r t e n t ou non sur le 
droi t des r e q u é r a n t s individuels à la l iber té de man i f e s t e r l eu r rel igion 
e t , p a r c o n s é q u e n t , si l 'ar t ic le 9 de la C o n v e n t i o n t rouve ou non à 
s ' app l iquer . Les r e q u é r a n t s p r é t e n d e n t que leurs l iber tés re l ig ieuses sont 
e n j e u , alors q u e le G o u v e r n e m e n t analyse les griefs p r i n c i p a l e m e n t sous 
l 'angle de l 'ar t icle 11 de la Conven t ion . 

62. La C o u r r appe l l e q u e les c o m m u n a u t é s re l ig ieuses ex i s ten t 
t r a d i t i o n n e l l e m e n t et un ive r se l l emen t sous la forme de s t r u c t u r e s 
o rgan i sées . Elles r e s p e c t e n t des règles q u e les a d e p t e s cons idè ren t 
souvent c o m m e é t a n t d 'o r ig ine divine . Les c é r é m o n i e s re l ig ieuses ont 
u n e signif icat ion et u n e va leu r sac rée pour les fidèles lorsqu 'e l les sont 
cé léb rées pa r des m i n i s t r e s du cul te qui y sont habi l i tés en ve r tu de ces 
règles . La p e r s o n n a l i t é de ces d e r n i e r s est a s s u r é m e n t i m p o r t a n t e pour 
t ou t m e m b r e actif de la c o m m u n a u t é . La pa r t i c ipa t ion à la vie de la 
c o m m u n a u t é est donc u n e m a n i f e s t a t i o n de la rel igion, qui j ou i t de la 
p ro t ec t i on de l 'ar t icle 9 de la Conven t i on . 
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Lo r sque l ' o rgan isa t ion de la c o m m u n a u t é re l ig ieuse est en cause , 
l 'ar t icle 9 doit s ' i n t e r p r é t e r à la l umiè r e de l 'ar t icle 11 de la C o n v e n t i o n 
qui p ro t ège la vie associat ive con t r e t o u t e ingérence injustifiée de l 'E ta t . 
Vu sous cet ang le , le droi t des fidèles à la l iber té de rel igion suppose q u e la 
c o m m u n a u t é puisse fonc t ionner pa i s i b l emen t , sans i ngé rence a r b i t r a i r e 
de l 'E ta t . En effet, l ' au tonomie des c o m m u n a u t é s re l ig ieuses est 
ind i spensab le au p lu r a l i sme d a n s une société d é m o c r a t i q u e et se t rouve 
donc au c œ u r m ê m e de la p ro tec t ion offerte p a r l 'ar t icle 9. Elle p r é s e n t e 
un i n t é r ê t d i rec t non s e u l e m e n t pour l ' o rgan i sa t ion de la c o m m u n a u t é en 
t a n t q u e tel le , mais auss i pour la j ou i s sance effective p a r l ' ensemble de ses 
m e m b r e s actifs du d ro i t à la l iber té de re l igion. Si l ' o rgan i sa t ion de la vie 
de la c o m m u n a u t é n ' é ta i t pas p ro t égée p a r l 'ar t icle 9 de la C o n v e n t i o n , 
tous les a u t r e s aspec t s de la l iber té de rel igion de l ' individu s 'en 
t r ouve ra i en t fragilisés. 

6 3 . En l 'espèce, nul cloute que les r e q u é r a n t s é t a i en t des m e m b r e s 
actifs d e la c o m m u n a u t é re l ig ieuse . M. H a s s a n é ta i t le g r a n d muft i élu 
des m u s u l m a n s bu lga re s . Q u a n t à M. T c h a o u c h , qu i é ta i t p ro fesseur d e 
rel igion i s l amique , il n 'y a pas lieu p o u r la C o u r d ' é t ab l i r s'il é ta i t 
é g a l e m e n t employé c o m m e sec ré t a i r e du b u r e a u du g r a n d muf t i , p u i s q u e 
nul ne con te s t e que l ' in té ressé est un c royant qui pa r t i c ipa i t a c t i v e m e n t à 
la vie re l ig ieuse à l ' époque des faits. 

64. Il s ' ensui t q u e les é v é n e m e n t s l i t igieux c o n c e r n e n t le dro i t des 
d e u x r e q u é r a n t s à la l ibe r té d e rel igion, tel q u e le consacre l 'ar t icle 9 d e 
la Conven t i on . C e t t e d isposi t ion t rouve donc à s ' app l iquer . 

65. En o u t r e , la C o u r ne p a r t a g e pas l'avis du G o u v e r n e m e n t selon 
lequel l 'affaire se p r ê t e r a i t mieux à u n e x a m e n sous l 'angle de l 'ar t icle 11 
de la Conven t i on u n i q u e m e n t . U n e tel le d é m a r c h e d é t a c h e r a i t les griefs 
de l eu r c o n t e x t e et ferait a b s t r a c t i o n de leur s u b s t a n c e . 

D è s lors, la C o u r e s t i m e q u e les gr iefs des r e q u é r a n t s appe l l en t u n 
e x a m e n su r le t e r r a i n de l 'ar t icle 9 de la Conven t ion . D an s la m e s u r e où 
ils ont t r a i t à l ' o rganisa t ion de la c o m m u n a u t é re l ig ieuse , la C o u r r é i t è r e 
q u e l 'ar t icle 9 doit s ' i n t e r p r é t e r à la l u m i è r e de la p ro tec t ion offerte p a r 
l 'ar t icle 11 de la Conven t ion . 

B. O b s e r v a t i o n d e l 'art ic le 9 

1. Thèse des comparants 

a) Les requérants 

66. Les r e q u é r a n t s p r é t e n d e n t q u e les a u t o r i t é s de l 'E ta t se sont 
immiscées pa r d e u x fois dans l ' o rgan i sa t ion de la c o m m u n a u t é 
m u s u l m a n e . Elles ont d ' abo rd r e m p l a c é , en février 1995, les a u t o r i t é s 
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l ég i t imes de la c o m m u n a u t é d i r igées p a r le p r e m i e r r e q u é r a n t puis , dans 
les a n n é e s qui on t suivi, ont refusé de r e c o n n a î t r e l ' in té ressé c o m m e 
d i r igean t alors qu ' i l avai t é té réé lu . 

Selon les r e q u é r a n t s , les m e s u r e s pr ises p a r l 'E ta t ont eu de profondes 
r épe rcuss ions et se sont t r a d u i t e s par le r e m p l a c e m e n t de t ou t e la 
s t r u c t u r e de la c o m m u n a u t é m u s u l m a n e et u n b o u l e v e r s e m e n t to ta l de 
la vie n o r m a l e de cel le-ci : gel des r evenus , pr ise de possession des 
b u r e a u x pa r la force, t r ans fe r t de la ges t ion des m o s q u é e s et 
impossibi l i té p o u r les i n s t ances d i r i g e a n t e s p r é s idées p a r le p r e m i e r 
r e q u é r a n t d e faire u sage d e s d o c u m e n t s e t b i ens d e la c o m m u n a u t é . 
M. H a s s a n a donc é t é con t r a in t de poursu iv re ses act ivi tés en t a n t que 
d i r i gean t de la d e u x i è m e c o m m u n a u t é re l ig ieuse d u pays « s a n s locaux ni 
ressources financières». De plus, depu i s l ' e n r e g i s t r e m e n t p a r la Di rec t ion 
des affaires re l ig ieuses , en février 1995, de M. Gend jev c o m m e d i r igean t 
de la c o m m u n a u t é , a u c u n t r i buna l ni o r g a n e d 'E t a t ni p e r s o n n e d 'a i l leurs 
ne r econna î t M. H a s s a n c o m m e r e p r é s e n t a n t l ég i t ime des m u s u l m a n s . 

67. En o u t r e , les r e q u é r a n t s s o u t i e n n e n t q u e l ' ingérence de l 'Eta t dans 
les affaires i n t e r n e s d e la c o m m u n a u t é re l ig ieuse ne se fondait sur aucune 
disposi t ion j u r i d i q u e précise . Ils e s t i m e n t que la légis lat ion bu lga re en 
m a t i è r e de c o m m u n a u t é s re l ig ieuses m a n q u e de c la r t é et ne fournit 
a u c u n e g a r a n t i e con t r e les abus p a r l ' a d m i n i s t r a t i o n de son pouvoir 
d i s c r é t i onna i r e . Selon eux , en Bu lga r i e , les r e l a t ions e n t r e l 'Eta t et les 
c o m m u n a u t é s re l ig ieuses ne sont pas régies pa r la loi, mais p a r la 
po l i t ique . En effet, le r e m p l a c e m e n t des chefs de la c o m m u n a u t é 
m u s u l m a n e a c u r i e u s e m e n t coïncidé avec un c h a n g e m e n t de 
g o u v e r n e m e n t . 

D ' a p r è s les in t é res sés , la loi p e r t i n e n t e , qu i est d e m e u r é e inchangée 
depu i s les é v é n e m e n t s dénoncés , confère au g o u v e r n e m e n t un pouvoir 
d i s c r é t i onna i r e pour r e m p l a c e r , c o m m e il l ' en tend , les chefs re l ig ieux. En 
l ' absence de moda l i t é s précises en la m a t i è r e et d ' un reg i s t r e publ ic des 
s t a t u t s et des r e p r é s e n t a n t s des confessions, le sys t ème de l e t t r e s émises 
au cas pa r cas pa r la D i rec t ion des affaires re l ig ieuses pour acc réd i t e r les 
r e p r é s e n t a n t s d ' une c o m m u n a u t é devan t des t i e r s , voire devan t les 
t r i b u n a u x , ouvre l a r g e m e n t la voie à l ' a rb i t r a i r e d a n s l 'exercice des 
pouvoi rs . Les a u t o r i t é s on t m a n q u é à l eu r obl iga t ion d ' a d o p t e r u n cadre 
ju r id ique a d é q u a t en la m a t i è r e . 

68 . Les r e q u é r a n t s p r é t e n d e n t é g a l e m e n t que le déc re t R-12 enfreint 
la loi p e r t i n e n t e pu isqu ' i l r econna î t officiel lement des d i r i gean t s qui n 'ont 
pas é té élus c o n f o r m é m e n t aux s t a t u t s et r è g l e m e n t s de la c o m m u n a u t é 
m u s u l m a n e . C e s t ex t e s d isposent q u e les d i r i g e a n t s doivent ê t r e élus lors 
d ' u n e confé rence n a t i o n a l e convoquée su r décis ion du H a u t Consei l 
sp i r i tue l , du g r a n d muft i et de la commiss ion de con t rô le . Les au to r i t é s 
n ' a u r a i e n t pas dû e n r e g i s t r e r les chefs é lus en violat ion de ces t ex tes , 
qu 'e l les ont app rouvés en 1992. 
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P a r a i l leurs , les r e q u é r a n t s e s t i m e n t q u e le r e m p l a c e m e n t des 
d i r i g e a n t s s 'est fait a u moyen de déc re t s a rb i t r a i r e s et non mot ivés , qu i 
on t é t é pr is s a n s m ê m e q u e les p a r t i e s c o n c e r n é e s en e u s s e n t é t é 
in formées . L ' inobserva t ion p a r le Consei l des m i n i s t r e s de d e u x a r r ê t s de 
la C o u r s u p r ê m e cons t i tue une a u t r e i ngé rence a r b i t r a i r e d a n s les affaires 
i n t e r n e s de la c o m m u n a u t é . Le refus des a u t o r i t é s de pou r su i t e 
d ' i n t e rven i r et d e r e m é d i e r à un ac te q u e les r e q u é r a n t s cons idé ra i en t 
c o m m e u n e infract ion f l ag ran te , c 'es t -à-di re l 'expuls ion de force, le 
27 février 1995, du p r e m i e r r e q u é r a n t et du pe r sonne l des locaux du 
b u r e a u du g r a n d muft i , cons t i tue é g a l e m e n t u n e violat ion man i fe s t e du 
droi t i n t e r n e . 

69. Enfin, les r e q u é r a n t s a f f i rment q u e l ' a t t e in t e à leurs dro i t s 
p ro tégés p a r l 'ar t ic le 9 de la C o n v e n t i o n ne poursu iva i t a u c u n bu t 
l ég i t ime . O n ne sau ra i t s o u t e n i r v a l a b l e m e n t q u e le g o u v e r n e m e n t 
e n t e n d a i t clarif ier la s i tua t ion q u a n t à la r e p r é s e n t a t i o n de la 
c o m m u n a u t é m u s u l m a n e . Les m e s u r e s qu ' i l a p r i ses à l ' époque des faits 
ont abou t i au r e m p l a c e m e n t des d i r i g e a n t s de la c o m m u n a u t é . 

b) Le Gouvernement 

70. P o u r le G o u v e r n e m e n t , il n 'y a eu a u c u n e ingé rence d a n s les dro i t s 
des r e q u é r a n t s au t i t r e de l 'ar t icle 9 de la Conven t ion . Les ac tes de la 
Di rec t ion des affaires re l ig ieuses r evê t en t un c a r a c t è r e d é c l a r a t o i r e . Ils 
ne c r éen t pas de dro i t s et obl iga t ions et ne sont donc pas suscept ib les de 
p o r t e r a t t e i n t e aux droi ts d ' a u t r u i . D ' a p r è s la j u r i s p r u d e n c e de la Cour , 
une condi t ion d ' e n r e g i s t r e m e n t d a n s le d o m a i n e des affaires re l ig ieuses 
n 'es t pas en soi i ncompa t ib l e avec la Conven t i on . 

71 . R ien n ' e m p ê c h a i t les r e q u é r a n t s , se lon le G o u v e r n e m e n t , de 
pa r t i c ipe r l i b r emen t à l ' o rgan i sa t ion de la c o m m u n a u t é m u s u l m a n e 
d u r a n t la pér iode e x a m i n é e . Rien n ' i nd ique q u e les i n t é r e s sé s n ' a i en t pas 
pu t en i r de r éun ions ou se faire élire à la d i rec t ion de la c o m m u n a u t é . 
D 'a i l l eu r s , le 6 m a r s 1995, ils on t l i b r e m e n t o rgan i sé une a u t r e 
conférence na t iona l e à laquel le le p r e m i e r r e q u é r a n t a é té réé lu aux 
fonctions de g r a n d muft i . L ' E t a t ne s au ra i t ê t r e t e n u pour r e sponsab le 
du fait q u ' u n e a u t r e conférence n a t i o n a l e , qu i avait eu lieu le 2 n o v e m b r e 
1994, avait dés igné d ' a u t r e s d i r i g e a n t s . Il s 'agissait du l ibre exerc ice du 
droi t à la l iber té d 'assoc ia t ion . 

Dès lors, p o u r le G o u v e r n e m e n t , le r e m p l a c e m e n t du p r e m i e r 
r e q u é r a n t aux fonctions de g r a n d muft i n 'es t pas dû à l 'E ta t , ma i s à la 
p ropre volonté des m u s u l m a n s . En fait, M. H a s s a n ne rempl i s sa i t pas les 
cond i t ions d ' âge et ne posséda i t pas les qual i f ica t ions r equ i ses p a r les 
s t a t u t s de la confession m u s u l m a n e en Bulga r i e p o u r exe rce r les 
fonctions de g r a n d muft i . 
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72. Le G o u v e r n e m e n t affirme é g a l e m e n t q u e l 'E ta t a con t i nué de 
ve r se r des subven t ions à la c o m m u n a u t é m u s u l m a n e . La ques t ion de la 
ges t ion de ces fonds a é t é l i b r e m e n t t r a n c h é e p a r la c o m m u n a u t é . En 
o u t r e , le G o u v e r n e m e n t r e j e t t e l ' a l légat ion , non é tayée et m a l fondée 
d ' ap rè s lui, du p r e m i e r r e q u é r a n t selon laque l le celui-ci n ' a pas pu 
s ' ad resse r aux fidèles p a r le biais des m é d i a s à l 'occasion des fêtes 
re l ig ieuses , les m é d i a s é t a n t l ibres et i n d é p e n d a n t s de l 'E ta t . A son sens, 
tous les griefs c o n c e r n a n t les p r é t e n d u s effets ind i rec t s de 
l ' e n r e g i s t r e m e n t d ' a u t r e s d i r i g e a n t s sont m a l fondés. 

73. Selon le G o u v e r n e m e n t , les r e q u é r a n t s c h e r c h e n t à servir leurs 
p r o p r e s a m b i t i o n s en p r é s e n t a n t f a u s s e m e n t devan t la C o u r les 
é v é n e m e n t s l i t igieux c o m m e des ques t i ons t o u c h a n t les droi t s de 
l ' h o m m e . Si l 'on suit leur log ique , tout d i r i gean t d ' une c o m m u n a u t é 
re l ig ieuse qui a p e r d u la confiance des fidèles p o u r r a i t i n t r o d u i r e une 
r e q u ê t e , ce qu i c r ée ra i t u n d a n g e r e u x p r é c é d e n t . Le G o u v e r n e m e n t 
d e m a n d e à la C o u r de se t en i r à l 'écart de ces conflits e s sen t i e l l emen t 
pol i t iques . Il rappe l le q u e l 'Assemblée p a r l e m e n t a i r e du Conse i l de 
l 'Europe a cons t a t é les p rogrès accompl is en Bu lga r i e en m a t i è r e de 
l iber té de rel igion et informe la C o u r q u ' u n e nouvelle loi sur les 
confessions est en cours d ' é l abo ra t i on . 

c) La Commission 

74. La C o m m i s s i o n e s t ime à l ' u n a n i m i t é qu ' i l y a eu u n e ingérence 
illégale de l 'Etat dans l 'o rganisa t ion i n t e r n e de la c o m m u n a u t é 
m u s u l m a n e et d a n s le droi t des r e q u é r a n t s à la l iber té de rel igion. 

2. Appréciation de la Cour 

a) Sur l 'existence d'une ingérence 

75. La C o u r doit r e c h e r c h e r s'il y a eu une ingé rence de l 'E ta t dans 
l 'o rganisa t ion i n t e r n e de la c o m m u n a u t é m u s u l m a n e et , pa r c o n s é q u e n t , 
d a n s le dro i t des r e q u é r a n t s à la l iber té de re l igion. 

76. Le G o u v e r n e m e n t fonde e n t i è r e m e n t sa t hè se sur l 'aff i rmation 
selon laque l le les ac tes con te s t é s de la Di rec t ion des affaires re l igieuses 
ne s a u r a i e n t pa s se r pour u n e i ngé rence d a n s l ' o rgan i sa t ion i n t e r n e de la 
c o m m u n a u t é puisqu ' i l s r evê t a i en t un c a r a c t è r e p u r e m e n t déc l a r a to i r e et 
ne cons t i t ua i en t r ien d ' a u t r e q u ' u n e n r e g i s t r e m e n t adminis t ra t i f . P o u r les 
r e q u é r a n t s , ces ac tes ont e n g e n d r é de graves conséquences j u r i d i q u e s et 
p r a t i q u e s et v isaient p u r e m e n t et s i m p l e m e n t à d e s t i t u e r les chefs 
l ég i t imes de la c o m m u n a u t é m u s u l m a n e pour les r e m p l a c e r p a r des 
d i r i gean t s p o l i t i q u e m e n t p roches du g o u v e r n e m e n t en p lace . 

77. La C o u r ne j u g e pas nécessa i re d ' e x a m i n e r d a n s l ' abs t ra i t si les 
m e s u r e s d ' e n r e g i s t r e m e n t formel des c o m m u n a u t é s re l ig ieuses et le 
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r e m p l a c e m e n t de leurs ins tances d i r i g e a n t e s s ' ana lysent en une i ngé rence 
d a n s l 'exercice des droi t s p ro t égés pa r l 'ar t ic le 9 de la Conven t i on . 

78. P a r c o n t r e , à l ' ins tar de la C o m m i s s i o n , elle e s t ime q u ' e n p r é s e n c e 
de faits d é m o n t r a n t un m a n q u e m e n t des a u t o r i t é s à leur obl igat ion de 
n e u t r a l i t é d a n s l 'exercice de leurs pouvoirs en la m a t i è r e , il y a lieu de 
conc lure q u e l 'E ta t a po r t é a t t e i n t e à la l ibe r té des fidèles de m a n i f e s t e r 
leur rel igion au sens de l 'ar t icle 9 de la Conven t i on . Elle rappe l le q u e , sauf 
d a n s des cas t r è s excep t ionne l s , le droi t à la l iber té de rel igion tel q u e 
l ' en tend la Conven t ion exclut t o u t e a p p r é c i a t i o n de la p a r t de l 'E ta t sur 
la l ég i t imi té des c royances re l ig ieuses ou sur les moda l i t é s d ' express ion de 
celles-ci. Des m e s u r e s de l 'Eta t favorisant un d i r igean t d ' u n e c o m m u n a u t é 
re l igieuse divisée ou visant à c o n t r a i n d r e la c o m m u n a u t é , con t r e ses 
p rop res souha i t s , à se p lacer sous u n e d i rec t ion u n i q u e c o n s t i t u e r a i e n t 
é g a l e m e n t u n e a t t e i n t e à la l iber té de rel igion. D a n s u n e société 
d é m o c r a t i q u e , l 'Eta t n ' a pas beso in de p r e n d r e des m e s u r e s pour 
g a r a n t i r que les c o m m u n a u t é s re l ig ieuses d e m e u r e n t ou soient p lacées 
sous u n e d i rec t ion u n i q u e ( a r r ê t Serif p r éc i t é , § 52) . 

79. En l 'espèce, la C o u r relève que p a r le déc re t R-12 et la décis ion de 
la Di rec t ion des affaires re l ig ieuses du 23 février 1995, le pouvoir exécut i f 
bu lga re a édicté des c h a n g e m e n t s de la d i rec t ion et des s t a t u t s de la 
c o m m u n a u t é m u s u l m a n e . C e t t e décision n ' é t a i t pas mot ivée . Elle ne 
fournissai t a u c u n e expl icat ion sur le choix des d i r i gean t s élus à la 
conférence na t iona le du 2 n o v e m b r e 1994 o rgan i sée pa r les p a r t i s a n s de 
M. Gendjev , au d é t r i m e n t du p r e m i e r r e q u é r a n t , qui bénéficiai t du 
sout ien d ' u n e a u t r e p a r t i e de la c o m m u n a u t é , c o m m e en t é m o i g n e n t les 
r é s u l t a t s de la conférence na t iona l e t e n u e le 6 m a r s 1995. 

En o u t r e , la C o u r c o n s t a t e q u ' e n Bulga r i e la l ég i t imi té et les pouvoirs 
de r e p r é s e n t a t i o n des d i r i g e a n t s des confessions sont conf i rmés p a r la 
Di rec t ion des affaires re l ig ieuses . Les décis ions l i t ig ieuses de février 1995 
ont donc privé le p r e m i e r r e q u é r a n t de ses pouvoirs de r e p r é s e n t a t i o n , 
t an t j u r i d i q u e m e n t q u e c o n c r è t e m e n t . Les a u t o r i t é s de pou r su i t e lui on t 
refusé leur ass i s tance con t r e l 'expuls ion forcée des b u r e a u x du g r a n d 
muft i , p r é c i s é m e n t au mot i f q u e le déc re t R-12 reconna issa i t une a u t r e 
p e r s o n n e c o m m e g r a n d muft i . M. H a s s a n n 'a , semble- t - i l , pas pu 
conserver le cont rô le d ' u n e p a r t i e au moins des b iens a p p a r t e n a n t à la 
c o m m u n a u t é , a lors qu ' i l bénéficiai t i n d é n i a b l e m e n t du sout ien d ' u n e 
p a r t i e i m p o r t a n t e de ses m e m b r e s . Les décis ions dénoncées ont donc 
m a n i f e s t e m e n t eu pour effet de m e t t r e fin aux fonctions de g r a n d muft i 
du p r e m i e r r e q u é r a n t , en d e s t i t u a n t la d i rec t ion de la c o m m u n a u t é 
re l ig ieuse r e c o n n u e j u s q u ' a l o r s et en r e j e t an t ses s t a t u t s et r è g l e m e n t s . 

La s i tua t ion qui en r é s u l t a est d e m e u r é e i n c h a n g é e tou t au long de 
1996 et j u s q u ' e n oc tobre 1997, les a u t o r i t é s ayan t à p lus ieurs repr ises 
refusé d ' a p p l i q u e r les décis ions de la conférence n a t i o n a l e o rgan i sée p a r 
le p r e m i e r r e q u é r a n t le 6 m a r s 1995. 
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80. C e r t e s , d a n s ses a r r ê t s du 14 oc tobre 1996 et du 13 m a r s 1997, la 
C o u r s u p r ê m e a imp l i c i t emen t refusé d ' a d m e t t r e q u e l ' e n r e g i s t r e m e n t 
d ' u n e nouvel le d i rec t ion de la c o m m u n a u t é re l ig ieuse divisée avait pour 
c o n s é q u e n c e d ' é c a r t e r les d i r i g e a n t s p r é c é d e m m e n t r e c o n n u s d e la 
faction r ivale. Elle e s t i m a donc q u e le Consei l des min i s t r e s é ta i t t enu 
d ' e x a m i n e r la d e m a n d e d ' e n r e g i s t r e m e n t de nouveaux s t a t u t s p r é s e n t é e 
pa r le p r e m i e r r e q u é r a n t . Toutefo is , ces a r r ê t s n 'on t eu a u c u n e incidence 
conc rè t e , le Conse i l des min i s t r e s ayan t refusé de s'y plier . 

81 . L ' a r g u m e n t du G o u v e r n e m e n t selon lequel r ien n ' e m p ê c h a i t le 
p r e m i e r r e q u é r a n t et ses p a r t i s a n s d 'o rgan i se r des r éun ions ne répond 
pas aux griefs des in té ressés . O n ne s au ra i t aff i rmer q u ' u n e m e s u r e de 
l 'E ta t qu i ne va pas j u s q u ' à r e s t r e i n d r e la l iber té de r éun ion ne peu t 
s ' ana lyser en u n e a t t e i n t e aux d ro i t s p r o t é g é s p a r l 'ar t ic le 9 de la 
Conven t ion , m ê m e si elle rejaill i t sur la vie de la c o m m u n a u t é re l ig ieuse . 

82. A l ' ins tar de la C o m m i s s i o n , la C o u r e s t ime donc q u e le 
déc re t R-12, la décis ion de la Di rec t ion des affaires re l ig ieuses du 
23 février 1995 et le refus u l t é r i e u r du Consei l des min i s t r e s de 
r e c o n n a î t r e l ' ex is tence de l 'o rganisa t ion d i r igée p a r M. H a s s a n ne 
cons is ta ien t pas s i m p l e m e n t à p rocéde r à l ' e n r e g i s t r e m e n t d 'usage ou à 
r e d r e s s e r d e s i r r é g u l a r i t é s passées . Ils on t eu p o u r conséquence de 
favoriser une fact ion de la c o m m u n a u t é m u s u l m a n e en lui r econna i s san t 
le s t a t u t de d i rec t ion officielle u n i q u e , en exc luan t t o t a l e m e n t les chefs 
r econnus jusqu ' a lo r s . Les m e s u r e s des a u t o r i t é s ont eu p o u r effet, en 
dro i t et en fait, de pr iver la d i rec t ion éca r t ée de t ou t e possibil i té de 
c o n t i n u e r à r e p r é s e n t e r au moins u n e p a r t i e de la c o m m u n a u t é 
m u s u l m a n e et de g é r e r ses affaires selon les v œ u x de ce t t e p a r t i e de la 
c o m m u n a u t é . 

P a r t a n t , il y a eu une ingé rence d a n s l ' o rgan isa t ion i n t e r n e de la 
c o m m u n a u t é m u s u l m a n e et d a n s le droi t des r e q u é r a n t s à la l iber té de 
rel igion p ro t égé pa r l 'ar t icle 9 de la Conven t ion . 

83 . Pare i l le i ngé rence e m p o r t e violat ion de ce t t e d isposi t ion, sauf si 
elle est p r évue p a r la loi et nécessa i re d a n s u n e société d é m o c r a t i q u e 
p o u r a t t e i n d r e un bu t l ég i t ime (Cha'are Shalom Ve Tsedek c. France [GC] , 
n" 27417/95 , §§ 75 e t 84, C E D H 2000-VLI). 

b) Justification de l'ingérence 

84. La C o u r rappe l le sa j u r i s p r u d e n c e c o n s t a n t e selon laquel le 
l 'express ion « p r é v u e s p a r la loi» figurant a u x ar t ic les 8 à 11 de la 
Conven t i on non s e u l e m e n t exige que la m e s u r e i nc r iminée ait u n e base 
en dro i t i n t e r n e , ma i s vise auss i la q u a l i t é d e la loi en c a u s e : a ins i , celle-
ci doit ê t r e su f f i s amment accessible et prévis ible , c 'es t -à-dire énoncée avec 
assez de précis ion p o u r p e r m e t t r e à l ' individu - en s ' e n t o u r a n t au besoin 
de conseils éc la i rés - de rég le r sa condu i t e ( a r r ê t s Sunday Times 
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c. R o y a u m e - U n i (n° 1) du 26 avril 1979, sér ie A n° 30, p . 3 1 , § 49, Lariss is 
et a u t r e s c. G r è c e du 24 février 1998, Recueil 1998-1, p . 378, § 40, Hashman 
etHarrup c. Royaume-Uni [ G C ] , n" 25594/94, § 3 1 , C E D H 1999-VIII, Rotaru 
c. Roumanie [ G C ] , n" 28341/95 , § 52, C E D H 2000-V). 

Pour r é p o n d r e à ces ex igences , le droi t i n t e r n e doit offrir u n e c e r t a i n e 
p ro tec t ion con t r e des a t t e i n t e s a r b i t r a i r e s de la pu i ssance pub l ique aux 
d ro i t s g a r a n t i s p a r la C o n v e n t i o n . Lorsqu ' i l s 'agi t d e ques t i ons t o u c h a n t 
aux droi ts f o n d a m e n t a u x , la loi irai t à l ' encon t re de la p r é é m i n e n c e d u 
dro i t , l 'un des pr inc ipes f o n d a m e n t a u x d ' une société d é m o c r a t i q u e 
consacrés p a r la C o n v e n t i o n , si le pouvoir d ' a p p r é c i a t i o n accordé à 
l 'exécut i f ne connaissa i t pas de l imi te . En c o n s é q u e n c e , elle doit déf inir 
l ' é t endue et les moda l i t é s d 'exerc ice d ' un tel pouvoir avec une n e t t e t é 
suff isante ( a r r ê t Rotaru p réc i t é , § 55) . 

Le n iveau de précis ion de la légis lat ion i n t e r n e - qui ne peu t en a u c u n 
cas prévoir t o u t e s les hypo thèses - d é p e n d d a n s u n e l a rge m e s u r e d u 
c o n t e n u de l ' i n s t r u m e n t en ques t ion , du d o m a i n e qu ' i l est censé couvr i r 
et du n o m b r e et du s t a t u t de ceux à qui il est ad re s sé (voir l ' a r rê t 
Hashman et Harrup p réc i t é , § 31 , et l ' a r rê t G r o p p e r a Rad io A G et a u t r e s 
c. Suisse du 28 m a r s 1990, série A n° 173, p. 26, § 68) . 

85 . La C o u r c o n s t a t e q u ' e n l 'espèce la loi p e r t i n e n t e n ' énonce a u c u n 
c r i t è re m a t é r i e l pour l ' e n r e g i s t r e m e n t pa r le Conse i l des min i s t r e s et la 
Di rec t ion des affaires re l ig ieuses de confessions et de c h a n g e m e n t s à leur 
t ê t e en cas de scissions i n t e r n e s et de r evend ica t ions a n t a g o n i q u e s de 
l ég i t imi té . De plus, il n ' ex is te a u c u n e g a r a n t i e p r o c é d u r a l e , pa r exemple 
des d é b a t s con t r ad i c to i r e s d e v a n t u n o r g a n e i n d é p e n d a n t , c o n t r e un 
exercice a r b i t r a i r e du pouvoir d ' app réc i a t i on accordé à l 'exécutif. 

E n o u t r e , le déc re t R-12 et la décis ion de la d i rec t ion n 'on t j a m a i s 
é té notifiés à ceux qu i é t a i en t d i r e c t e m e n t t ouchés . C e s m e s u r e s 
n ' é t a i e n t pas mot ivées et m a n q u a i e n t de précis ion é t a n t d o n n é qu 'e l les 
ne m e n t i o n n a i e n t pas m ê m e le p r e m i e r r e q u é r a n t , a lors qu 'e l les visaient 
à le d e s t i t u e r de ses fonctions de g r a n d muft i , but qu ' e l l e s on t 
ef fec t ivement a t t e i n t . 

L a C o u r a déjà c o n s t a t é q u e ces m e s u r e s et le refus u l t é r i e u r du Conse i l 
des min i s t r e s d e r e c o n n a î t r e la d i rec t ion de M. H a s s a n ont eu pour 
conséquence de favoriser a r b i t r a i r e m e n t u n e faction de la c o m m u n a u t é 
re l ig ieuse divisée. Il est r évé l a t eu r à cet é g a r d q u e le r e m p l a c e m e n t des 
d i r i g e a n t s de la c o m m u n a u t é en 1995 a eu lieu, c o m m e en 1992 et en 1997, 
peu a p r è s u n c h a n g e m e n t d e g o u v e r n e m e n t . 

86. Dès lors, la C o u r e s t i m e q u e l ' ingérence d a n s l ' o rgan i sa t ion 
i n t e r n e de la c o m m u n a u t é m u s u l m a n e et d a n s la l iber té de rel igion des 
r e q u é r a n t s n ' é t a i t pas « p r é v u e pa r la loi», en ce qu 'e l le é ta i t a r b i t r a i r e et 
se fondait sur des disposi t ions légales acco rdan t à l ' exécut i f un pouvoir 
d ' a p p r é c i a t i o n i l l imi té , et ne r é p o n d a i t pas a u x ex igences de précis ion et 
de prévis ibi l i té . 
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87. P a r a i l leurs , la C o u r souscr i t à l 'avis de la C o m m i s s i o n selon lequel 
le refus r é p é t é du Conse i l des min i s t r e s d ' e x é c u t e r les a r r ê t s r e n d u s par la 
C o u r s u p r ê m e en 1996 et 1997 cons t i tue un ac te m a n i f e s t e m e n t illégal 
d ' u n e g rav i t é pa r t i cu l i è r e . La p r é é m i n e n c e du d ro i t , l 'un des pr inc ipes 
f o n d a m e n t a u x d ' une société d é m o c r a t i q u e , est i n h é r e n t e à l ' ensemble 
des a r t ic les de la Conven t i on et imp l ique le devoir p o u r l 'Eta t ou une 
a u t o r i t é pub l i que de se p l ier à u n j u g e m e n t ou à u n a r r ê t r e n d u à leur 
e n c o n t r e ( a r r ê t s H o r n s b y c. G r è c e du 19 m a r s 1997, Recueil 1997-11, 
pp. 510-511, §§ 40 et 41, et Iatridis c. Grèce [ G C ] , n" 31107/96, § 58, 
C E D H 1999-11). 

88. Eu é g a r d à ces cons t a t s , la C o u r e s t ime qu ' i l n 'y a pas lieu de 
poursu ivre l ' e x a m e n des griefs des r e q u é r a n t s p o u r r e c h e r c h e r si 
l ' ingérence visait un « b u t l é g i t i m e » et é ta i t «néces sa i r e d a n s u n e société 
d é m o c r a t i q u e ». Pare i l e x a m e n ne s ' impose q u e si le but de l ' ingérence est 
c l a i r emen t défini p a r le droi t i n t e r n e . 

89. P a r t a n t , il y a eu violat ion de l 'ar t icle 9 de la Conven t ion . 

III. SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 11 DE LA CONVEN
T I O N 

90. Les r e q u é r a n t s a l lèguent que l ' ingérence de l 'Eta t dans 
l 'o rganisa t ion in t e rne de la c o m m u n a u t é m u s u l m a n e a é g a l e m e n t 
e m p o r t é violat ion de leurs droi t s p ro tégés pa r l 'art icle 11 de la Convent ion . 
Le G o u v e r n e m e n t con tes te la q u a l i t é d '«assoc ia t ion» de la c o m m u n a u t é 
m u s u l m a n e ; il sout ien t que , quoi qu' i l en soit, il n 'y a eu aucune ingérence 
de l 'Eta t d a n s l 'exercice des droi t s g a r a n t i s pa r ce t t e disposi t ion. La 
C o m m i s s i o n cons idère qu' i l n 'y a p a s lieu d ' e x a m i n e r s é p a r é m e n t les griefs 
des r e q u é r a n t s sous l 'angle de l 'article 11 de la Conven t ion . 

91. La C o u r , à l ' ins ta r de la C o m m i s s i o n , e s t ime q u ' a u c u n e ques t ion 
d i s t inc te ne se pose sous l 'angle de l 'ar t ic le 11 de la Conven t i on . Elle a déjà 
e x a m i n é le gr ief re la t i f à l ' ingérence d e l 'E ta t d a n s l ' o rgan i sa t ion i n t e r n e 
de la c o m m u n a u t é m u s u l m a n e sur le t e r r a i n de l 'ar t ic le 9 de la 
C o n v e n t i o n , i n t e r p r é t é à la l umiè r e de l 'ar t ic le 11 ( p a r a g r a p h e s 62 et 65 
ci -dessus) . 

rV. SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 13 DE LA CONVEN
T I O N 

92. Les r e q u é r a n t s se p la ignen t d e n 'avoir d isposé d ' a u c u n recours 
effectif con t r e l ' a t t e in t e à leur droi t à la l iber té de rel igion. Ils invoquent 
l 'ar t icle 13 de la C o n v e n t i o n , ainsi l ibe l lé : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
fonctions officielles. » 
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/. Thèse des comparants 

93. Les r e q u é r a n t s p r é t e n d e n t n o t a m m e n t q u e la p rocédure devan t la 
C o u r s u p r ê m e , qu i a pris fin avec l 'arrêt du 27 ju i l le t 1995, n ' a pas cons t i tué 
un recours effectif. Bien que ce t t e ju r id ic t ion eû t pu offrir un r e d r e s s e m e n t 
a d é q u a t en a n n u l a n t le décre t R-12, elle a choisi de ne pas e x a m i n e r la thèse 
des r e q u é r a n t s q u a n t au fond. P o u r les in té ressés , il s 'agit de la conséquence 
du «pr inc ipe du pouvoir d i sc ré t ionna i re i l l imité ». Ils font valoir que la C o u r 
s u p r ê m e bu lgare s'est souvent ralliée au point de vue selon lequel l 'exécutif 
jou i t , dans de n o m b r e u x d o m a i n e s , d ' un pouvoir d i sc ré t ionna i re absolu qui 
n 'es t pas suscept ible d ' un contrôle ju r id ic t ionne l . 

94. Le G o u v e r n e m e n t r é p o n d q u e les r e q u é r a n t s n 'on t engagé a u c u n e 
p r o c é d u r e à t i t r e pe r sonne l . Dès lors , ils ne s a u r a i e n t p r é t e n d r e d a n s 
l ' abs t ra i t que le dro i t n'offrait a u c u n recours effectif. 

Selon le G o u v e r n e m e n t , les in t é res sés a u r a i e n t pu d e m a n d e r 
l ' ouve r tu re d ' u n e p r o c é d u r e péna le en v e r t u des a r t ic les 164 et 165 d u 
code péna l qui r é p r i m e n t les discours à c a r a c t è r e h a i n e u x et l ' en t rave de 
la l ibre man i f e s t a t i on d 'une religion pa r la force ou la violence. 

95 . La C o m m i s s i o n cons idère q u e les r e q u é r a n t s n ' on t d isposé d ' a u c u n 
recours effectif et qu ' i l y a eu violat ion de l 'ar t ic le 13 de la Conven t i on . 

2. Appréciation de la Cour 

96. La C o u r rappe l le q u e l 'ar t icle 13 de la Conven t i on g a r a n t i t 
l ' ex is tence en droi t i n t e r n e d ' u n r ecou r s p o u r les griefs q u e l 'on p e u t 
e s t i m e r « d é f e n d a b l e s » au r ega rd de la Conven t ion . U n tel recours doit 
hab i l i t e r l ' ins tance na t iona le c o m p é t e n t e à c o n n a î t r e du c o n t e n u du gr ief 
fondé sur la C o n v e n t i o n et à offrir le r e d r e s s e m e n t a p p r o p r i é , m ê m e si les 
E t a t s c o n t r a c t a n t s j ou i s sen t d ' une c e r t a i n e m a r g e d ' app réc i a t i on q u a n t à 
la m a n i è r e de se confo rmer aux obl iga t ions que leur fait ce t t e disposi t ion. 
Le recours exigé p a r l 'ar t icle 13 doit ê t r e « effectif», en p r a t i q u e c o m m e en 
dro i t , en ce sens p a r t i c u l i è r e m e n t q u e son exercice ne doit pas ê t r e e n t r a v é 
de m a n i è r e injustifiée pa r les ac tes ou omiss ions des a u t o r i t é s de l 'Eta t 
d é f e n d e u r (Çakia c. Turquie [ G C ] , n" 23657/94, § 112, C E D H 1999-IV). 

97. En l 'espèce, la C o u r a conclu à la viola t ion des dro i t s des 
r e q u é r a n t s a u t i t r e d e l 'a r t ic le 9 de la Conven t i on . Les griefs des 
i n t é r e s sé s r evê t a i en t donc un c a r a c t è r e dé fendab le au sens de la 
j u r i s p r u d e n c e de la Conven t ion . 

98. En o u t r e , la C o u r e s t i m e q u e la p o r t é e de l 'obl igat ion décou l an t de 
l 'ar t icle 13 var ie en fonction de la n a t u r e du dro i t invoqué au r ega rd de la 
Conven t i on . A l ' ins ta r de la C o m m i s s i o n , elle est d 'avis que , d a n s le 
con t ex t e de la p r é s e n t e affaire, l ' a r t ic le 13 ne sau ra i t ê t r e i n t e r p r é t é 
c o m m e ex igean t la possibi l i té p o u r tou t c royan t , tel q u e le second 
r e q u é r a n t , d ' e n g a g e r à t i t r e pe r sonne l une p r o c é d u r e formelle pour 
c o n t e s t e r u n e décis ion re la t ive à l ' e n r e g i s t r e m e n t des d i r i g e a n t s d e sa 
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c o m m u n a u t é re l ig ieuse . U n e telle p e r s o n n e peu t p r o t é g e r ses i n t é r ê t s à 
cet é g a r d en s ' ad re s san t à ses d i r i g e a n t s et en a p p u y a n t t ou t e act ion 
judicia i re q u e ceux-ci p o u r r a i e n t engage r . 

99. D è s lors, la C o u r e s t ime q u ' e n pare i l cas l 'E ta t peu t t rès b ien 
r empl i r l 'obl igat ion q u ' i m p o s e l 'ar t icle 13 en offrant des r ecour s qu i ne 
sont accessibles q u ' a u x r e p r é s e n t a n t s de la c o m m u n a u t é re l igieuse 
v ic t ime d ' une ingé rence de l 'E ta t d a n s son o rgan i sa t ion i n t e r n e . En 
l 'espèce, le p r e m i e r r e q u é r a n t , M. H a s s a n , d i r igea i t la faction de la 
c o m m u n a u t é m u s u l m a n e qu i a é t é r e m p l a c é e pa r les décis ions l i t igieuses 
de l 'Eta t . La C o u r e x a m i n e r a donc si le p r e m i e r r e q u é r a n t , en t a n t que 
chef re l ig ieux, a disposé d ' un recours effectif. 

100. Elle c o n s t a t e q u e M . H a s s a n , e n sa q u a l i t é d e g r a n d muft i , a t e n t é 
un recours con t re l ' ingérence d a n s l ' o rgan i sa t ion i n t e r n e de la 
c o m m u n a u t é re l ig ieuse en a t t a q u a n t le déc re t R-12 devan t la C o u r 
s u p r ê m e . C e t t e j u r id i c t ion n ' a pas con te s t é la qua l i t é pour agi r de 
l ' in té ressé et a r e t e n u l 'affaire pour e x a m e n . U n r e p r é s e n t a n t de la 
c o m m u n a u t é re l ig ieuse a donc eu accès à u n recours j u r id i c t ionne l . 

Toutefo is , la C o u r s u p r ê m e a refusé d ' e x a m i n e r le fond, e s t i m a n t que 
le Conse i l des min i s t r e s jou issa i t d ' u n pouvoir d i s c r é t i onna i r e i l l imité 
lorsqu ' i l s 'agissai t d ' e n r e g i s t r e r ou non les s t a t u t s e t les d i r i gean t s d ' une 
confession, et s'est b o r n é e à s t a t u e r sur la ques t i on formelle de savoir si le 
déc re t R-12 avai t é té pr is par l 'o rgane c o m p é t e n t . 

P a r t a n t , le r ecours d e v a n t la C o u r s u p r ê m e con t r e le déc re t R-12 
n ' é t a i t pas effectif. 

101. Les d e u x a u t r e s r ecours dont le p r e m i e r r e q u é r a n t a saisi la C o u r 
s u p r ê m e con t r e le refus d u Conse i l des m i n i s t r e s d ' e n r e g i s t r e r les 
r é su l t a t s de la conférence n a t i o n a l e du 6 m a r s 1995 n ' é t a i e n t pas non 
plus effectifs. Bien q u e ce t t e j u r i d i c t i on les ait accueil l is , le Consei l des 
min i s t r e s a refusé de s'y conformer . 

102. Le G o u v e r n e m e n t fait valoir q u e les r e q u é r a n t s a u r a i e n t pu 
d e m a n d e r l ' ouve r tu re d ' une p r o c é d u r e péna l e c o n t r e les p e r s o n n e s qui 
a u r a i e n t e n t r a v é l 'exercice de leur l iber té de rel igion. 

O r la C o u r cons ta t e que le p r e m i e r r e q u é r a n t a bien d e m a n d é l 'assistance 
des au to r i t é s de poursu i te , mais en vain ( p a r a g r a p h e 26 ci-dessus). 

De plus , le G o u v e r n e m e n t n ' a pas ind iqué c o m m e n t une telle 
p r o c é d u r e a u r a i t pu , le cas é c h é a n t , a b o u t i r à un e x a m e n du fond des 
griefs des in té ressés re la t i fs à des décis ions qui ont é té pr ises p a r un vice-
p r e m i e r m i n i s t r e et pa r la Di rec t ion des affaires re l ig ieuses et j u g é e s 
légales du point de vue formel pa r la C o u r s u p r ê m e d a n s son a r r ê t du 
27 ju i l le t 1995. De surc ro î t , l 'on ne voit pas bien c o m m e n t u n e telle 
p r o c é d u r e a u r a i t r e m é d i é à la s i tua t ion i nc r im inée . 

103. Le G o u v e r n e m e n t ne fait é t a t d ' a u c u n a u t r e r ecours q u e les 
r e q u é r a n t s ou d ' a u t r e s r e p r é s e n t a n t s d e la c o m m u n a u t é re l igieuse 
a u r a i e n t pu exerce r . 
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104. Dès lors, la C o u r e s t ime que les d i r i g e a n t s de la faction de 
M. H a s s a n n 'on t pas pu c o n t e s t e r ef fec t ivement l ' ingérence i l légale de 
l 'E ta t d a n s les affaires i n t e r n e s de la c o m m u n a u t é re l ig ieuse et 
r e v e n d i q u e r l eur droi t de s 'o rgan ise r de m a n i è r e a u t o n o m e , tel q u e 
p ro t égé p a r l 'ar t ic le 9 de la Conven t ion . 

Il s ' ensu i t q u ' a u c u n des r e q u é r a n t s n ' a d isposé d ' u n r ecour s effectif 
q u a n t à la viola t ion de l 'ar t icle 9. L 'a r t ic le 13 de la Conven t i on a donc é té 
m é c o n n u . 

V. SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 6 DE LA CONVEN
T I O N 

105. Les r e q u é r a n t s a l l èguen t n 'avoir pas eu accès à un t r i buna l pour 
o b t e n i r une décision re la t ive à des c o n t e s t a t i o n s sur c e r t a i n s de l eu r s 
dro i t s de c a r a c t è r e civil. Selon eux , le déc re t R-12 é ta i t d é t e r m i n a n t pour 
p lus ieurs de leurs d ro i t s de c a r a c t è r e civil, pa r e x e m p l e le droi t du p r e m i e r 
r e q u é r a n t , en sa q u a l i t é d e g r a n d muf t i , de g é r e r les affaires re l ig ieuses , 
les fonds et les b iens de la c o m m u n a u t é , et son droi t à r é m u n é r a t i o n pour 
son m i n i s t è r e de g r a n d muf t i , ainsi q u e le droi t du second r e q u é r a n t , qui 
a u r a i t é t é renvoyé de facto, d e conserver son emplo i de professeur de 
rel igion i s l amique . Les in t é res sés a l l èguen t la viola t ion de l 'ar t ic le 6 de la 
Conven t ion en ce qu ' i l a é té décidé de leurs dro i t s de c a r a c t è r e civil a lors 
qu ' i l s n ' é t a i e n t pa r t i e s à a u c u n e p r o c é d u r e et q u e la C o u r s u p r ê m e n ' a pas 
e x a m i n é le fond de leur r ecours c o n t r e le déc re t R-12. 

106. Le G o u v e r n e m e n t fait valoir que les revers subis pa r les 
r e q u é r a n t s d a n s leur c a r r i è r e ne décou la ien t pas des décis ions l i t ig ieuses . 
Les i n t é r e s sé s n ' é t a i e n t pas pa r t i e s à la p r o c é d u r e d e v a n t la C o u r s u p r ê m e 
con t re le déc re t R-12. En o u t r e , si le second r e q u é r a n t avait un con t r a t de 
t ravai l , il a u r a i t pu en con t e s t e r la rés i l ia t ion devan t les t r i b u n a u x . 

107. La C o m m i s s i o n e s t i m e q u e les griefs des r e q u é r a n t s s u r le t e r r a i n 
de l 'ar t icle 6 sont d é n u é s de f o n d e m e n t . 

108. La C o u r c o n s t a t e q u e les in té ressés n ' on t précisé ni la base légale 
ni le c o n t e n u des dro i t s de c a r a c t è r e civil qu ' i l s invoquen t . En o u t r e , ils 
n 'on t pas d é m o n t r é l ' exis tence d 'obs tac les qu i les e m p ê c h a i e n t d ' i n t e n t e r 
u n e ac t ion civile devan t les t r i b u n a u x c o n c e r n a n t leur droi t a l légué à 
r é m u n é r a t i o n . 

P a r t a n t , la C o u r e s t ime qu ' i l n 'y a pas eu viola t ion de l 'a r t ic le 6 de la 
Conven t ion . 

VI. SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 1 DU P R O T O C O L E 
N° 1 

109. La C o u r cons t a t e q u e les r e q u é r a n t s ne r é i t è r e n t pas les griefs 
qu ' i l s on t fo rmulés devan t la C o m m i s s i o n sur le t e r r a i n de l 'ar t icle 1 du 
Protocole n" 1. 

Dès lors, elle n ' aperço i t a u c u n e ra ison de les e x a m i n e r d'office. 
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VII. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

I 10. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n : 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

/. Dommage matériel 

111. Le p r e m i e r r e q u é r a n t d e m a n d e 9 240 nouveaux levs (BGN) pour 
les p e r t e s de sa la i res qu' i l a subies e n t r e le m o m e n t de sa de s t i t u t i on , en 
février 1995, de ses fonctions de g r a n d muft i et la pr ise de fonct ion, en 
n o v e m b r e 1997, du g r a n d muft i élu à la conférence d 'uni f ica t ion . 

II r éc l ame é g a l e m e n t 5 500 dollars amér i ca in s (USD) en r e m b o u r s e m e n t 
des frais qu ' i l a engagés pour poursu ivre ses act ivi tés de g r a n d muft i de 
février 1995 à novembre 1997 (location d 'un b u r e a u et publ ica t ion de la 
revue Musulmanin). 

Le second r e q u é r a n t d e m a n d e 6 060 B G N pour p e r t e s de sa la i res en 
t a n t q u e sec ré t a i r e du b u r e a u du g r a n d muft i et r é d a c t e u r de la revue 
Musulmanin de février 1995 à n o v e m b r e 1997. 

112. A l ' appui de leurs p r é t e n t i o n s , les r e q u é r a n t s on t p rodu i t des 
copies des b a u x de deux a p p a r t e m e n t s , les just i f icat i fs des dépenses 
exposées p o u r la pub l ica t ion de Musulmanin et la t e n u e de réun ions 
locales de la c o m m u n a u t é re l ig ieuse , ainsi q u ' u n e déc l a r a t i on d 'un 
ce r t a in M. Velev qui certifie c o n n a î t r e les in t é res sés et aff irme q u e le 
second r e q u é r a n t s ' acqu i t t a i t d e «fonc t ions s e c r é t a r i a l e s » au b u r e a u du 
g r a n d muft i et é ta i t r é d a c t e u r de la revue Musulmanin et q u e , pour 
a u t a n t qu ' i l s 'en souvienne , les sa la i res m e n s u e l s des r e q u é r a n t s 
équ iva la ien t à 280 B G N (pour le p r e m i e r ) et 200 B G N (pour le second) . 

Les r e q u é r a n t s déc l a r en t qu ' i l leur est impossible de s o u m e t t r e 
d ' a u t r e s p reuves écr i t es p u i s q u e tous les d o c u m e n t s ayant t r a i t à leurs 
r evenus sont r e s tés d a n s les locaux du b u r e a u du g r a n d muft i d 'où ils ont 
é té expulsés pa r la force le 27 février 1995. 

113. P o u r le G o u v e r n e m e n t , ces d e m a n d e s ne sont ni fondées ni 
é tayées d ' é l é m e n t s suff isants . En par t i cu l i e r , les p r é t e n t i o n s relat ives 
aux p e r t e s d e sa la i res ne sont pas jus t i f i ées , les r e q u é r a n t s n ' ayan t 
p r é s e n t é a u c u n e fiche de r é m u n é r a t i o n . En o u t r e , p lus ieurs d o c u m e n t s 
soumis pa r les in té ressés m a n q u e n t de préc is ion et r e n f e r m e n t de 
n o m b r e u s e s con t rad ic t ions . Les baux des deux a p p a r t e m e n t s font é ta t 
d ' un usage à des fins de b u r e a u ma i s auss i d ' hab i t a t i on . Rien ne prouve 
q u e les loca ta i res y ont r é e l l e m e n t e m m é n a g é et payé le loyer. Sur l 'un des 
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baux , la d a t e « 1 9 9 5 » a m a n i f e s t e m e n t é té r e m p l a c é e pa r « 1 9 9 6 » au 
moyen d ' une s u r c h a r g e . 

En o u t r e , le G o u v e r n e m e n t soul igne que les r e q u é r a n t s ont app l iqué 
des m é t h o d e s a r b i t r a i r e s de calcul. En par t i cu l i e r , le p r e m i e r r e q u é r a n t 
p r é t e n d q u ' à p a r t i r de février 1995 son sa la i re s 'élevait à 
10 000 « a n c i e n s » levs (BGL) et q u e ce m o n t a n t équ ivau t à 280 B G N . 
Toutefo is , ce calcul a a p p a r e m m e n t é té effectué sur la base du t a u x de 
c h a n g e du lev avec u n e a u t r e m o n n a i e . En fait, en ju i l l e t 1999, les anc iens 
levs ont é té r e m p l a c é s p a r des nouveaux levs, à ra i son de 1 000 pour 1. Pa r 
c o n s é q u e n t , 10 000 B G L é q u i v a u d r a i e n t à 10 B G N . 

114. Q u a n t aux d é p e n s e s pour la publ ica t ion de la revue Musulmanin, 
le G o u v e r n e m e n t relève des con t rad ic t ions e n t r e les obse rva t ions ini t ia les 
des r e q u é r a n t s d a n s lesquel les ils d e m a n d e n t le r e m b o u r s e m e n t des frais 
p o u r t rois n u m é r o s d e la r evue , et l eurs p r é t e n t i o n s u l t é r i e u r e s , d a n s 
lesquel les ils m e n t i o n n e n t d ' abord deux , puis q u a t r e n u m é r o s . Enfin, le 
nom du journa l a é té e n r e g i s t r é p a r une t ierce p e r s o n n e et r ien ne 
d é m o n t r e q u e les r e q u é r a n t s pu issen t r é c l a m e r le r e m b o u r s e m e n t de 
frais pour la publ ica t ion de ce t t e revue . 

115. En ce qui conce rne le second r e q u é r a n t , le G o u v e r n e m e n t a 
soumis la copie d ' une l e t t r e du 8 m a i 2000 é m a n a n t du b u r e a u du g r a n d 
muft i et cer t i f iant q u e M. T c h a o u c h n ' a pas é té employé par le b u r e a u 
c o m m e il le p r é t e n d . Il a occas ionne l l emen t ense igné à l ' ins t i tu t d ' é t u d e s 
i s l amiques de Sofia. De plus , le G o u v e r n e m e n t a t t i r e l ' a t t en t ion sur u n e 
con t r ad ic t ion e n t r e les p r é t e n t i o n s du second r e q u é r a n t et la d é c l a r a t i o n 
de ressources qu ' i l a é tabl ie le 31 j a n v i e r 2000 et p r é s e n t é e aux fins de sa 
d e m a n d e d ' a s s i s t ance j ud i c i a i r e . D a n s ce d e r n i e r d o c u m e n t , l ' in té ressé 
précise qu ' i l perçoi t , d u r a n t l ' année scolaire u n i q u e m e n t , un revenu 
m e n s u e l moyen va r i an t de 40 à 80 B G N pa r mois . 

116. Enfin, le G o u v e r n e m e n t aff irme q u e le p r e m i e r r e q u é r a n t n 'es t 
plus g r a n d muft i depu i s février 1995 et qu ' i l ne sau ra i t donc fo rmule r des 
p r é t e n t i o n s p o u r des frais p r é t e n d u m e n t exposés p o u r les ac t iv i tés 
m e n é e s d a n s le cad re de c e t t e fonction. 

117. La C o u r e s t ime q u e M. T c h a o u c h , le second r e q u é r a n t , n ' a pas 
é tab l i de lien de causa l i t é d i rec te e n t r e la violat ion c o n s t a t é e en l 'espèce 
et le m a n q u e à g a g n e r ou les a u t r e s d o m m a g e s m a t é r i e l s qu ' i l a u r a i t 
subis . La p r é s e n t e affaire ne por te pas sur les c i rcons tances du p r é t e n d u 
renvoi du second r e q u é r a n t de son poste de p rofesseur de rel igion 
i s l amique , ma i s sur l ' a t t e in t e à son droi t à la l iber té de rel igion q u ' a 
e n t r a î n é e la d e s t i t u t i o n des d i r i g e a n t s de la c o m m u n a u t é re l ig ieuse don t 
11 est un m e m b r e actif. La C o u r re je t t e pa r c o n s é q u e n t sa d e m a n d e pour 
d o m m a g e m a t é r i e l . 

118. Q u a n t au p r e m i e r r e q u é r a n t , il a p p a r a î t q u e ce r t a ines des 
s o m m e s qu ' i l r é c l a m e - p o u r la locat ion de b u r e a u x et la publ ica t ion 
d ' une revue , p a r e x e m p l e - se r a p p o r t e n t au b u r e a u du g r a n d muft i qui a 
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i n i t i a l emen t p r é s e n t é une r e q u ê t e à la C o m m i s s i o n ma i s s 'est pa r la sui te 
dés is té ( p a r a g r a p h e 2 ci-dessus) . Q u o i qu ' i l en soit, la C o u r e s t ime q u e le 
p r e m i e r r e q u é r a n t a d û subi r un ce r t a in d o m m a g e m a t é r i e l du fait de sa 
d e s t i t u t i o n i l légale de ses fonctions et de son expuls ion p a r la force des 
locaux du b u r e a u du g r a n d muft i . Toutefo is , sa d e m a n d e à cet égard 
n 'es t pas é tayée pa r de solides p reuves écr i tes . S 'agissant de la p r é t e n d u e 
p e r t e de r evenus , il a u n i q u e m e n t soumis la déc l a r a t i on d ' une pe r sonne 
qui p r é t e n d c o n n a î t r e le m o n t a n t de son sa la i re . En c o n s é q u e n c e , la C o u r 
e s t ime que la d e m a n d e pour d o m m a g e m a t é r i e l ne sau ra i t ê t r e accueill ie 
(Parti de la liberté et de la démocratie (ÔZDEP) c. Turquie [ G C ] , n" 23885/94, 
§ 54, C E D H 1999-VTII). 

La C o u r a d m e t n é a n m o i n s q u e l ' impossibi l i té pour le p r e m i e r 
r e q u é r a n t de p rodu i re des p reuves écr i tes peu t d a n s u n e c e r t a i n e m e s u r e 
ê t r e d u e au fait qu ' i l a é té expulsé p a r la force de son b u r e a u en février 
1995 et e m p ê c h é d ' accéder à sa d o c u m e n t a t i o n . Elle p r e n d r a donc ces 
c i r cons tances en cons idé ra t ion d a n s son e x a m e n de la d e m a n d e de 
l ' in té ressé pour pré judice mora l . 

2. Préjudice moral 

119. Le p r e m i e r r e q u é r a n t r éc l ame 50 000 U S D et le second 
30 000 U S D à ce t i t r e . 

Ils p r é t e n d e n t avoir éprouvé un profond désar ro i d u r a n t une longue 
pér iode . Le p r e m i e r r e q u é r a n t d i r igeai t la d e u x i è m e c o m m u n a u t é 
re l igieuse du pays. Ses devoirs et responsabi l i tés envers des mil l iers de 
fidèles qui ava ien t placé leur confiance en lui pour les r e p r é s e n t e r lui 
imposa ien t d ' a s su re r le fonc t ionnement de la d i rec t ion légi t ime de la 
c o m m u n a u t é re l igieuse. Son échec d a n s sa mission en raison de l ' ingérence 
illégale de l 'Etat d a n s l 'o rganisa t ion i n t e r n e de la c o m m u n a u t é m u s u l m a n e 
lui a causé d ' in tenses souffrances émot ionne l les . C e t t e s i tua t ion a été 
aggravée par le total mépr i s des au to r i t é s pour la p r é é m i n e n c e du droit 
en t r e février 1995 et oc tobre 1997, pér iode d u r a n t laquel le les r e q u é r a n t s 
ont fait p lus ieurs t en ta t ives pour ob ten i r jus t i ce , qui ont tout s imp lemen t 
é té ignorées . T o u t au long de ce t t e pér iode , ils ont con t inué à t ravai l ler en 
se h e u r t a n t à d ' é n o r m e s difficultés. 

120. Le G o u v e r n e m e n t invite la C o u r à r e j e t e r les d e m a n d e s des 
r e q u é r a n t s et à r e c o n n a î t r e q u e le cons ta t d ' u n e viola t ion cons t i tue ra i t 
une sa t is fact ion équ i t ab l e suff isante . 

Selon lui, les r e q u é r a n t s n 'on t d é m o n t r é aucun préjudice pour leur 
r é p u t a t i o n ou pour leur san té et ne s au ra i en t donc r éc l amer une indemni t é 
p o u r d o m m a g e mora l . L e u r s réac t ions émot ionne l l e s personne l les face aux 
é v é n e m e n t s incr iminés revê ten t un c a r a c t è r e p u r e m e n t subjectif et ne 
s a u r a i e n t fonder une d e m a n d e chiffrée. 
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P o u r le G o u v e r n e m e n t , les s o m m e s r e v e n d i q u é e s sont en t o u t e 
hypo thèse excessives et ne t r ouven t pas appu i d a n s la j u r i s p r u d e n c e de la 
C o u r ou d a n s la p r a t i q u e du C o m i t é des Min i s t r e s . En o u t r e , les 
p r é t e n t i o n s des r e q u é r a n t s sont exo rb i t an t e s eu é g a r d au niveau de vie 
en Bulgar ie où, e n t r e 1992 et 1998, le sa la i re m e n s u e l m i n i m u m é ta i t en 
m o y e n n e équ iva len t à 30 U S D et le sa la i re m e n s u e l d ' u n j u g e au n iveau 
rég iona l à 140 U S D . 

121. La C o u r e s t ime que l ' ingérence i l légale de l 'Eta t d a n s 
l 'o rganisa t ion de la c o m m u n a u t é m u s u l m a n e a sans con te s t e causé du 
désa r ro i au p r e m i e r r e q u é r a n t , qui a é té d e s t i t u é de ses fonctions de chef 
de la d e u x i è m e c o m m u n a u t é re l ig ieuse de Bulgar ie . C e t t e s i tua t ion s'est 
t rouvée agg ravée pa r la m é c o n n a i s s a n c e con t i nue de ses d ro i t s , l ' absence 
de base légale précise aux ac tes des a u t o r i t é s et le défau t de recours 
effectifs. 

Toutefo is , eu éga rd à sa j u r i s p r u d e n c e , la C o u r j u g e les p r é t e n t i o n s 
excessives (voir Thlimmenos c. Grèce [ G C ] , n" 34369/97, § 70, C E D H 2000-
PV, Ceylan c. Turquie [ G C ] , n" 23556/94, § 50, C E D H 1999-IV, et les a r r ê t s 
su ivan ts p r é c i t é s : Kokk inak i s , p . 23 , § 59, Serif, § 61 , et Lar iss is et a u t r e s , 
p . 384, § 74). 

S t a t u a n t en é q u i t é , elle octroie 10 000 B G N au p r e m i e r r e q u é r a n t . 
En ce qui conce rne le second r e q u é r a n t , la C o u r e s t ime q u e le cons ta t 

de violat ions cons t i tue une sa t is fact ion é q u i t a b l e suff isante . 

B. Fra is e t d é p e n s 

122. Les r e q u é r a n t s r é c l a m e n t 3 150 U S D d ' h o n o r a i r e s d 'avocat , 
c o r r e s p o n d a n t à 105 h e u r e s de t ravai l (au t aux hora i r e de 30 USD) sur la 
p r o c é d u r e devan t la C o m m i s s i o n et la Cour , 640 U S D p o u r 16 h e u r e s de 
t ravai l j u r i d i q u e pour l ' aud ience devan t la C o u r et 2 685 U S D pour les 
frais a f férents à l ' aud ience t e n u e à S t r a s b o u r g le 29 m a i 2000. Ce d e r n i e r 
m o n t a n t se décompose a in s i : 1 560 U S D de frais d 'avion pour les deux 
r e q u é r a n t s et l eur avocat , 1 080 U S D pour les frais de séjour p e n d a n t 
t rois j o u r s (120 U S D pa r j o u r et pa r p e r s o n n e ) et 55 U S D pour les frais 
de visa. 

La s o m m e d e m a n d é e p a r les r e q u é r a n t s équ ivau t à environ 
13 500 B G N . 

123. Le G o u v e r n e m e n t soul igne q u e le t ravai l j u r i d i q u e conce rne p o u r 
pa r t i e les griefs p r é s e n t é s à l 'or igine pa r le b u r e a u du g r a n d muft i devan t 
la C o m m i s s i o n . O r ce d e r n i e r s 'est dés i s t é . En o u t r e , le G o u v e r n e m e n t 
con t e s t e le t a u x h o r a i r e app l iqué pa r l 'avocat des r e q u é r a n t s , qu i est 
b ien s u p é r i e u r au t a u x n o r m a l fac turé p a r les avoca ts en Bu lga r i e , e t 
sou t i en t que le « re levé des h e u r e s de t r ava i l» p rodu i t pa r l 'avocat n ' e s t 
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pas fiable. Enfin, a u c u n e fac ture n ' a é té soumise à l ' appui des m o n t a n t s 
r e v e n d i q u é s pour les frais de voyage et de séjour. 

124. La C o u r e s t ime avec le G o u v e r n e m e n t qu ' i l y a lieu de r é d u i r e la 
s o m m e r é c l a m é e , é t a n t d o n n é q u e les frais ont p o u r p a r t i e é t é exposés 
p o u r la p r é s e n t a t i o n des griefs qu i on t é té disjoints et ont fait l 'objet 
d ' une décision de rad ia t ion de la pa r t de la C o m m i s s i o n le 17 s e p t e m b r e 
1998 ( p a r a g r a p h e 2 c i -dessus) . Les d e m a n d e s , p o u r le su rp lus , ne 
p a r a i s s e n t pas excessives à la l u m i è r e de la j u r i s p r u d e n c e de la C o u r 
( a r r ê t s Loukanov c. Bu lga r i e du 20 m a r s 1997, Recueil 1997-11, p . 546, § 56, 
Assenov et a u t r e s c. Bulgar ie du 28 oc tobre 1998,Recueil 1998-VLII, p. 3305, 
§§ 176-178, Nikolma c. Bulgarie [ G C ] , n" 31195/96, § 79, C E D H 1999-11, et 
Velikova c. Bulgarie, n" 4148^8/98, § 104, C E D H 2000-VI) . 

En c o n s é q u e n c e , la C o u r octroie aux r e q u é r a n t s la s o m m e de 
10 000 B G N pour frais et dépens , à majore r de tout m o n t a n t pouvant ê t re 
dû au t i t r e de la t axe sur la va leu r a jou tée et à m i n o r e r de 18 655,87 francs 
f rançais p e r ç u s pa r les in té ressés au t i t re de l ' ass is tance j ud i c i a i r e , à 
conver t i r en levs au t aux appl icable à la d a t e du r è g l e m e n t . 

C. I n t é r ê t s m o r a t o i r e s 

125. Selon les in fo rma t ions don t la C o u r dispose , le t aux d ' i n t é r ê t légal 
appl icable en Bulgar ie à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 13,85 % 
l ' an . 

P A R C E S M O T I F S , L A C O U R 

1. Rejette, à l ' u n a n i m i t é , l ' except ion p r é l i m i n a i r e soulevée pa r le 
G o u v e r n e m e n t ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 9 de la C o n v e n t i o n ; 

3. Dit, à l ' u n a n i m i t é , q u ' a u c u n e ques t ion d i s t inc te ne se pose sous l 'angle 
de l 'ar t icle 11 de la C o n v e n t i o n ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion de l 'ar t ic le 13 de la C o n v e n t i o n ; 

5. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t icle 6 de la 
Conven t i on ; 

6. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d ' e x a m i n e r les griefs sur le 
t e r r a i n de l 'ar t icle 1 du Pro tocole n" 1 ; 

7. Dit, à l ' u n a n i m i t é , que l 'E ta t d é f e n d e u r doit verser au p r e m i e r 
r e q u é r a n t , d a n s les t rois mois , 10000 B G N (dix mille levs) pour 
pré judice m o r a l ; 
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8. Dit, p a r onze voix con t r e six, q u e le cons ta t de viola t ions de la 
Conven t ion cons t i tue en soi une sa t i s fac t ion équ i t ab l e suffisante 
p o u r le second r e q u é r a n t ; 

9. Dit, à l ' u n a n i m i t é , q u e l 'E ta t d é f e n d e u r doit ve r se r a u x deux 
r e q u é r a n t s , d a n s les t rois mois , la s o m m e globale de 10 000 B G N 
(dix mille levs) p o u r frais et d é p e n s , p lus tout m o n t a n t pouvan t ê t r e 
dû au t i t r e de la t axe su r la va leur a jou tée , moins 18 655,87 F R F (dix-
hui t mille six cent c inquan te -c inq francs français qua t r e -v ing t - sep t 
cen t imes ) pe rçus au t i t r e de l ' ass is tance judic ia i re , à conver t i r en 
levs au t aux appl icable à la d a t e du v e r s e m e n t ; 

10. Dit, à l ' u n a n i m i t é , q u e ces m o n t a n t s se ron t à m a j o r e r d 'un in t é rê t 
s imple de 13,85 % l 'an à c o m p t e r de l ' expi ra t ion dud i t déla i et 
j u s q u ' a u v e r s e m e n t ; 

11. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sat isfact ion équ i t ab l e pour le 
surplus. 

Fait en français et en ang la i s , puis p rononcé en a u d i e n c e pub l ique au 
Palais des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 26 oc tobre 2000. 

E u z i l l S WlLDHABER 

P ré s iden t 

M a u d DE B O E R - B U Q U I C C H I O 

Greff ière adjointe 

Au p ré sen t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion p a r t i e l l e m e n t 
d i s s iden te c o m m u n e à M""' T u l k e n s et M. Casadeva l l , à laquel le 
d é c l a r e n t se ra l l ie r M. Bonel lo , M m c S t r âzn ickâ , M m r Grève et M. M a r u s t e . 

L.W. 
M.B. 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E C O M M U N E 

À M M C T U L K E N S E T M . C A S A D E V A L L , J U G E S , 

À L A Q U E L L E D É C L A R E N T S E R A L L I E R M . B O N E L L O , 

M " " S T R Â Z N I C K Â , M M C G R E V E E T M . M A R U S T E , J U G E S 

(Traduction) 

1. N o u s ne p a r t a g e o n s pas l 'avis de la major i t é en ce qu i concerne le 
point 8 du disposit i f re la t i f à la sa t is fact ion équ i t ab l e , pour pré judice 
mora l , du second r e q u é r a n t . 

2. Dès lors q u e la l iber té de p e n s é e , de conscience et de rel igion, 
p r o t é g é e pa r l 'ar t icle 9 de la Conven t ion , r e p r é s e n t e l 'une des assises 
d 'une société d é m o c r a t i q u e , c o m m e l ' a r rê t le rappe l le a j u s t e t i t r e , nous 
e s t imons q u e le seul cons ta t de la méconna i s sance de c e t t e d ispos i t ion ne 
cons t i tue pas en soi u n e sat is fact ion équ i t ab l e suff isante . 

3. En l 'espèce, il n 'es t pas d o u t e u x q u e t a n t le p r e m i e r q u e le second 
r e q u é r a n t ont é té v ic t imes des violat ions a l l éguées et qu ' i l s é t a i en t tous 
les deux « d e s m e m b r e s actifs de la c o m m u n a u t é re l ig ieuse (.. .)». En 
o u t r e , «(. . .) nul ne c o n t e s t e que l ' in té ressé [le second r e q u é r a n t , 
M . T c h a o u c h , qui é ta i t p rofesseur de rel igion i s l amique ] est un croyant 
qui pa r t i c ipa i t a c t i vemen t à la vie re l ig ieuse à l ' époque des fai ts» 
( p a r a g r a p h e 63 de l ' a r r ê t ) , et il a «(...) con t i nué à t rava i l le r en se 
h e u r t a n t à d ' é n o r m e s difficultés (...) » p e n d a n t p r e s q u e trois ans 
( p a r a g r a p h e 119 in fine). 

4. D a n s ces condi t ions , nous pensons que le second r e q u é r a n t a 
é g a l e m e n t ép rouvé du désa r ro i et subi un pré judice mora l , ce r tes 
m o i n d r e q u e celui du p r e m i e r r e q u é r a n t , ma i s qui jus t i f ia i t n é a n m o i n s 
q u e la C o u r lui accorde une sat is fact ion équ i t ab l e au t i t r e de l 'ar t ic le 41 
de la Conven t ion . 
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SUMMARY1 

Right to an effective remedy in respect of a complaint concerning the length 
of court proceedings 

Article 3 

Inhuman treatment - Detainee suffering from depression and with suicidal tendencies -
Adequacy of psychiatric care of detainee - Psychological condition aggravating distress felt by 
detainee - Minimum level of severity 

Article 5 § 3 

Length of pre-trial detention - Calculation of period to be examined - Reasonableness of 
continuing detention on remand - Risk of absconding - Effect of passage oj lime on relevance 
of grounds for detention — Relevant and sufficient reasons 

Article 13 

Effective remedy - Examination of relevance of Article 13 in relation to Article 6-Article 6 § 1 
as lex specialis in relation to Article 13 - Safeguards of Article 13 absorbed by those of 
Article 6 § 1 - Distinct nature of complaint about length of proceedings - Review of case-law 
- Frequency of violations due to undue length of proceedings - Subsidiary nature of Convention 
protection - Right to an effective remedy in respect of complaint concerning length of court 
proceedings - Absence of effective remedy 

* 
* * 

In August 1991 the applicant was charged with fraud and forgery and placed in 
detention on remand. As he had indicated that he suffered from depression, he 
was examined by a doctor, who found that he was fit to be detained in prison. In 
October 1991 the applicant at tempted to commit suicide. In November 1991 the 
authorities ordered a medical examination. The medical report recommended 
that if the applicant's detention was to continue he should be confined in the 
psychiatric ward of a prison hospital. Consequently, he was transferred to a 
prison hospital, where he was given treatment for his mental condition. He was 
later sent back to the remand centre. Specialists in forensic medicine who 
examined the applicant in January and February 1992 considered that, while he 
required psychiatric treatment in prison, it was not necessary to place him in a 
prison hospital. In June 1992, at the request of the regional court, a further 
report on the applicant's mental condition was prepared. It stated that in view of 
his depression and suicidal tendencies, detention seriously endangered his life. The 

1. This summary by the Registry does not bind the Court. 
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court quashed the detention order. However, it issued a fresh detention order on 
18 February 1993, as the applicant had failed to appear for a hearing and not 
informed the court of an address where a summons could be served on him. The 
detention order was enforced when the applicant was arrested on 4 October 1993 
in connection with a traffic offence. He was placed in detention at the remand 
centre. According to an expert report obtained by the regional court at the end of 
1993, the applicant's mental state was not an obstacle to keeping him in detention. 
In January 1994 the applicant at tempted to commit suicide. From March to May 
1994 he was kept under psychiatric observation in a prison hospital. The applicant 
lodged numerous unsuccessful requests for release and in January 1995 he again 
attempted to commit suicide. On 1 June 1995 the regional court convicted him and 
sentenced him to six years' imprisonment and a Fine. On 22 February 1996 the 
court of appeal quashed his conviction and ordered a retrial, and in May 1996 the 
regional court decided that he could be released on bail. The applicant's appeal 
against this decision, in which he requested that the amount of bail be reduced, 
was rejected by the court of appeal, which considered that the amount was not 
excessive given the serious nature of the offences and the fact that the applicant 
had absconded before. In the meantime, the regional court had received a further 
psychiatric report in which it was stated that the applicant was in a state of chronic 
depression and that continuing detention could put his life at risk due to the 
likelihood of suicide. On 29 October 1996 the regional court quashed the 
detention order after bail had been paid. On 4 December 1998 the applicant was 
convicted and sentenced to six years' imprisonment, reduced on appeal. He lodged 
a cassation appeal. The proceedings were still pending in the Supreme Court on 
the date of adoption of the present judgment. 

Held 
(1) Article 3: The applicant had suffered from chronic depression before and 
during his detention and had at tempted to commit suicide in prison. The medical 
evidence produced by the Government showed that during his detention the 
applicant had regularly sought and obtained medical attention: he had been 
examined by doctors of various specialities and had frequently received 
psychiatric assistance. At the end of 1993 the trial court had obtained a 
psychiatric report confirming that the applicant's state of health was at that time 
compatible with detention. Shortly after his suicide at tempt in January 1994, 
which did not appear to have resulted from any discernible shortcomings on the 
part of the authorities, he had been put under psychiatric observation at the prison 
hospital and there had been follow-up examinations. Moreover, there was nothing 
to show that the authorities could be held responsible for the further suicide 
at tempt in January 1995 or that there had been any failure to keep the applicant 
under observation. On the contrary, from the beginning of 1995 until his release in 
October 1996, he had been examined by a psychiatrist at least once a month. 
Although the very nature of the applicant's psychological condition made him 
more vulnerable than the average detainee and his detention might have 
exacerbated his distress, it had not been established that he had been subjected 
to ill-treatment attaining a sufficient level of severity to come within the scope of 
Article 3. 

Conclusion: no violation (unanimously). 
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(2) Article 5 § 3: The applicant had been detained on remand twice and the Court 
was competent ratione temporis to examine only the second detention, from 
4 October 1993 to 29 October 1996, Poland's recognition of the right of individual 
petition under former Article 25 having come into effect on 1 May 1993. Moreover, 
the period between 1 June 1995, the date of his original conviction, and 22 February 
1996, when the conviction was quashed, could not be taken into account for the 
purposes of Article 5 § 3. Therefore, the relevant period consisted of two separate 
terms, the first lasting from 4 October 1993 to 1 June 1995 and the second from 
22 February to 29 October 1996, amounting to two years, four months and three 
days. As to reasonableness of this period, the second period of detention had 
followed the applicant's failure to appear and most of the decisions rejecting the 
applicant's requests for release had referred to the risk of his absconding as the 
main reason justifying his detention. However, although that ground could initially 
have sufficed to warrant detention, it became less relevant with the passage of 
time and given that the applicant had already spent a year in detention the first 
time, only very compelling reasons could justify further detention of two years and 
four months. No such reasons could be found and the domestic courts had not 
mentioned any circumstance capable of showing that the risk of absconding 
actually persisted during the entire period. Accordingly, the reasons relied on by 
the domestic courts were not sufficient to justify the applicant's being held in 
detention for the period in question. 

Conclusion: violation (unanimously). 
(3) Article 6 § 1: The proceedings against the applicant started on 8 August 1991 
and were still pending. Given the Court's jurisdiction ratione temporis, the period to 
be taken into consideration was seven years and some five months. As to the 
reasonableness of that period, it could not be said that the complexity of the case 
in itself justified the entire length of the proceedings. Moreover, the applicant's 
conduct had not substantially contributed to the length. The courts had a duty to 
administer justice expeditiously, especially as during the major part of his trial the 
applicant was in custody and suffering from serious depression. However, following 
the quashing of the applicant's conviction, there had been a lack of progress for 
which there was no sufficient justification and which was incompatible with the 
requirement of diligence. Accordingly, the length of the proceedings could not be 
regarded as reasonable. 

Conclusion: violation (unanimously). 
(4) Article 13: (a) Whether it was necessary to examine the complaint under 
Article 13: In many previous cases in which the Court had found a violation of 
Article 6 § 1 it had not considered it necessary to rule on an accompanying 
complaint under Article 13, the former often being seen as a lex specialis. Thus, in 
cases involving a civil right the protection afforded by Article 6 § 1, the safeguards 
of which are stricter than and absorb those of Article 13, will be available, and 
similar logic was applied in cases concerning the adequacy of an existing appeal 
or cassation procedure coming within the ambit of both Article 6 § 1 under its 
criminal head and Article 13. However, there was no absorption of the safeguards 
of Article 13 by those of Article 6 § 1 where, as in the present case, the alleged 
violation concerned the right to a trial within a reasonable time. The question of 
whether an applicant benefited from a trial within a reasonable time was a 
separate one from that of whether an effective remedy to lodge a complaint on 
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thai ground was available to the applieant under domestic law. In the present case, 
the issue determined by the domestic courts concerned the criminal charges 
brought against the applicant, whereas the complaint that he wished to see 
examined by a national authority for the purposes of Article 13 related to the 
unreasonable length of the criminal proceedings. In comparable past cases, the 
Court had declined to rule on accompanying complaints of the absence of an 
effective remedy as guaranteed by Article 13 where it had already found a breach 
of the reasonable time requirement laid down in Article 6 § 1. However, in view of 
the growing frequency of violations in this respect, the time had come for the 
Court to review its case-law and it was necessary to examine separately the 
applicant's complaint under Article 13. 

(b) Applicability of Article 13 to complaints in respect of the right to a hearing 
within a reasonable time: Although the protection afforded by Article 13 was not 
absolute, there was no inherent qualification on its scope as regards alleged failure 
to ensure trial within a reasonable time. The object of Article 13 is to provide, a 
means whereby individuals can obtain relief at a national level for violations of 
the rights guaranteed by the Convention before having to lodge an application 
before the Court. The right of an individual to trial within a reasonable time 
would be less effective if there existed no opportunity to submit a Convention 
claim first to a national authority. The requirements of Article 13 are in such 
cases to be seen as reinforcing those of Article 6 § 1 rather than being absorbed 
by the general obligation imposed by the latter provision. Moreover, a remedy to 
complain about unreasonable length of proceedings does not as such involve an 
appeal against the determination of any criminal charge or civil rights and 
obligations. In any event, subject to compliance with the requirements of the 
Convention, the Contracting States are afforded some discretion as to the 
manner in which they provide the relief required by Article 13. While there is no 
prevailing pattern in legal orders of Contracting States in respect of remedies for 
excessive length of proceedings, there are examples emerging from the Court 's 
own case-law on the rule of exhaustion of domestic remedies which demonstrate 
that it is not impossible to create such remedies and operate them effectively. If 
Article 13 were to be interpreted as having no application to the right to a hearing 
within a reasonable time as safeguarded by Article 6 § 1, individuals would 
systematically be forced to refer to the Court complaints that could otherwise be 
addressed in the first place at the national level. In the long run, the effective 
functioning of the system of human rights protection set up by the Convention 
would be liable to be weakened both at the national and international levels. In 
conclusion, Article 13 guarantees an effective remedy before the national 
authority for alleged breaches of the requirement of Article G § 1 to hear a case 
within a reasonable time. 

(c) Compliance with the requirements of Article 13: The scope of the Contracting 
States' obligations under Article 13 varies depending on the nature of the 
applicant's complaint but the remedy required by Article 13 must be effective in 
practice as well as in law. In the present case the Government did not claim there 
was any specific remedy whereby the applicant could complain of the length of the 
proceedings but submitted that the aggregate of several remedies satisfied the 
requirements of Article 13. However, they did not indicate whether the applicant 
could obtain relief by having recourse to those remedies and did not provide any 
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example from domestic practice showing that it was possible for the applicant to 
obtain such relief. Accordingly, the applicant had no domestic remedy whereby he 
could enforce his right to a hearing within a reasonable time. 
Conclusion: violation (sixteen votes to one). 
Article 41: The Court made awards in respect of non-pecuniary damage and in 
respect of costs and expenses. 
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In t h e c a s e o f K u d l a v. P o l a n d , 
T h e E u r o p e a n C o u r t of H u m a n R igh t s , s i t t i ng as a G r a n d C h a m b e r 

composed of t he following j u d g e s : 
M r L . WILDHABER, President, 

M r s E. P A L M , 

M r J . -P . C O S T A , 

M r A. PASTOR R I D R U E J O , 

M r G. B O N E L L O , 

M r J . MAKARCZYK, 

M r P . KURLS, 

M r R . T Ü R M E N , 

M r s F. T U L K E N S , 

Mrs V . STRÄZNICKÄ, 

M r P. LORENZEN, 

M r M. FISCHBACH, 

M r J . CASADEVALL, 

Mrs H . S . G R E V E , 

M r A . B . BAKA, 

Mrs S . B O T O U C H A R O V A , 

M r M. UGREKHELIDZE, 

a n d also of M r P . J . M A H O N E Y , Deputy Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 7 J u n e and 18 O c t o b e r 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t , in accordance wi th t h e 
provis ions appl icab le p r io r t o t h e e n t r y i n t o force of Pro tocol No. 11 to 
t h e C o n v e n t i o n for t he P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) , by t h e E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) on 30 O c t o b e r 1999 and by a Polish na t iona l , 
M r Andrze j K u d l a (" the a p p l i c a n t " ) , on 2 D e c e m b e r 1999 (Article 5 § 4 of 
Protocol No. 11 and fo rmer Ar t ic les 47 a n d 48 of the C o n v e n t i o n ) . 

2. T h e case o r ig ina t ed in an appl ica t ion (no . 30210/96) aga ins t t h e 
Republ ic of Po land lodged wi th the C o m m i s s i o n u n d e r fo rmer Art ic le 25 
of the C o n v e n t i o n by the app l ican t on 12 Apr i l 1995. 

3. T h e appl ican t a l leged , in pa r t i cu l a r , t h a t he had not received 
a d e q u a t e psychia t r ic t r e a t m e n t d u r i n g his d e t e n t i o n on r e m a n d , tha t his 
d e t e n t i o n h a d b e e n u n r e a s o n a b l y lengthy, t h a t his r ight to a " h e a r i n g 
wi th in a r ea sonab l e t i m e " had not been r e s p e c t e d and t h a t he h a d had no 
effective d o m e s t i c r e m e d y w h e r e b y to compla in abou t t he excessive l eng th 
of the c r imina l p roceed ings aga ins t h im. 
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4. T h e Commiss ion dec lared the ajDplication par t ly admissible on 20 April 
1998. In its repor t of 26 O c t o b e r 1999 (former Art ic le 31 of the Conven t ion ) ' , 
it expressed the opinion tha t t he re had been a violation of Article 3 of the 
Convent ion (by four teen votes to t h i r t e e n ) ; t ha t the re had been a violation 
of Article 5 § 3 (unanimous ly) ; t h a t t he re had been a violation of Art icle 6 § 1 
(unan imous ly) ; a n d t h a t it was not necessary to examine w h e t h e r t h e r e had 
been a violation of Article 13 (by e igh teen votes to n ine) . 

5. Before t he C o u r t the app l ican t , who had been g r a n t e d legal aid, was 
r e p r e s e n t e d by M r K. Tor and Mr P. Solhaj , lawyers p rac t i s ing in C r a c o w 
(Po land) . T h e Polish G o v e r n m e n t (" the G o v e r n m e n t " ) w e r e r e p r e s e n t e d 
by t he i r A g e n t , M r K. Drzewicki , of t he Min i s t ry of Fore ign Affairs. 

6. O n 6 D e c e m b e r 1999 a pane l of the G r a n d C h a m b e r dec ided tha t 
t he case should be cons ide red by the G r a n d C h a m b e r (Rule 100 § 1 of t he 
Rules of C o u r t ) . T h e compos i t ion of t he G r a n d C h a m b e r was d e t e r m i n e d 
accord ing to t he provis ions of Art ic le 27 §§ 2 a n d 3 of t he C o n v e n t i o n a n d 
Rule 24 of t he Rules of C o u r t . T h e P re s iden t of t he C o u r t d i r ec ted tha t in 
t he i n t e r e s t s of t he p r o p e r a d m i n i s t r a t i o n of j u s t i c e (Rules 24, 43 § 2 a n d 
71), the case should be ass igned to t he s a m e G r a n d C h a m b e r as t he case of 
Mikulsk i v. P o l a n d (appl ica t ion no. 27914/95) . 

7. T h e app l ican t a n d the G o v e r n m e n t each filed a m e m o r i a l . 
8. S u b s e q u e n t l y t he P r e s i d e n t of the G r a n d C h a m b e r invi ted t he 

G o v e r n m e n t to p r o d u c e t he app l i can t ' s medica l records kept by Cracow 
R e m a n d C e n t r e d u r i n g his d e t e n t i o n on r e m a n d af ter 4 O c t o b e r 1993. 
T h e G o v e r n m e n t sujuplied the re levan t d o c u m e n t s on 12 M a y 2000. 
Cojaies w e r e s en t to t he appl ican t on 25 May 2000. 

9. A h e a r i n g took place in public in the H u m a n Righ t s Bui ld ing, 
S t r a s b o u r g , on 7 J u n e 2000 (Rule 59 § 2). 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r K. DRZEWICKI , 

M r s M. W A S E K - W I A D E R E K , 

M r K. KALINSKI, 

M r W. DZIUBAN, 

(b) for the applicant 
Mr K. T O R , 

M r P. SOLHAJ, Counsel. 

T h e C o u r t h e a r d a d d r e s s e s by M r Solhaj , M r Drzewicki , M r Kal insk i 
Mrs W a s e k - W i a d e r e k a n d M r Tor . 

Agent, 

Counsel, 
Adviser; 

I. Note by the Registry. The report is obtainable from the Registry. 
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T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e a p p l i c a n t ' s d e t e n t i o n a n d t h e p r o c e e d i n g s a g a i n s t h i m 

10. O n 8 Augus t 1991 the appl icant was b r o u g h t before the Cracow 
Regional P rosecu to r (Prokurator Wojewodzki), c h a r g e d wi th fraud and 
forgery a n d d e t a i n e d on r e m a n d . Since t he appl ican t r e p o r t e d to t h e 
p rosecu to r t h a t he was suffering from var ious a i l m e n t s - in pa r t i cu la r , 
depress ion - the a u t h o r i t i e s o r d e r e d t h a t he be e x a m i n e d by a doctor . 
After the e x a m i n a t i o n , which was ca r r i ed out a few days l a te r , the 
app l ican t was found fit to be d e t a i n e d in pr ison. H e was placed in Cracow 
R e m a n d C e n t r e (Areszt Sledczj)-

11. La t e r , on an unspecif ied d a t e , t he app l ican t a p p e a l e d aga ins t the 
d e t e n t i o n o rde r . O n 21 Augus t 1991 the C r a c o w Regiona l C o u r t (Sad 
Wojewodzki) d i smissed his appea l , f inding t h a t t h e r e were s t rong 
indica t ions t h a t he had c o m m i t t e d the offences wi th which he had been 
c h a r g e d . Refe r r ing to the resu l t s of his medica l e x a m i n a t i o n , t he cour t 
found no c i r c u m s t a n c e s which would just i fy his re lease on hea l t h g rounds . 

12. F r o m Augus t 1991 to t he end of Ju ly 1992 the appl ican t filed some 
th i r ty app l ica t ions for re lease and appea l s aga ins t decis ions refusing to 
re lease h im . 

13. In t he m e a n t i m e , in O c t o b e r 1991, t he app l ican t had a t t e m p t e d to 
c o m m i t suicide in pr ison. F r o m 4 N o v e m b e r 1991 he went on h u n g e r s t r ike 
for an unspecif ied per iod. 

14. In N o v e m b e r 1991 the a u t h o r i t i e s o r d e r e d t h a t t he appl icant 
be e x a m i n e d by doc tors . T h e re levan t r epo r t was m a d e by expe r t s of 
the Facul ty of Forens ic Psychia t ry of t he J ag i e l l on i an Unive r s i ty on 
25 N o v e m b e r 1991. T h e doc tors cons idered tha t t he app l ican t was not fit 
to be d e t a i n e d in an o rd ina ry pr ison and r e c o m m e n d e d t h a t , if his 
d e t e n t i o n was to be c o n t i n u e d , he should be confined in t he psychiatric-
w a r d of a pr ison hospi ta l . T h e app l ican t was s u b s e q u e n t l y t a k e n to 
By tom Pr ison Hosp i t a l , w h e r e he was placed in a ward for i n t e rna l 
d i seases a n d given t r e a t m e n t for his m e n t a l condi t ion . T h e appl icant 
s tayed in the hospi ta l for an u n k n o w n per iod . H e was t h e n t r ans f e r r ed 
back to C r a c o w R e m a n d C e n t r e . 

15. O n 2 0 J a n u a r y and 27 F e b r u a r y 1992 the app l ican t was e x a m i n e d 
by special is ts in forensic med ic ine . T h e y cons idered t h a t he needed 
psychia t r ic t r e a t m e n t in pr ison but t h a t it was not necessa ry to place him 
in t h e psychia t r ic w a r d of a pr ison hosp i ta l . 

16. O n 30 April 1992 a bill of i n d i c t m e n t aga ins t the appl ican t was 
lodged wi th t he Cracow Regiona l C o u r t . In all, twenty-n ine cha rges were 
b r o u g h t aga ins t h im and his nine co -de fendan t s . T h e case file compr i sed 
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n i n e t e e n vo lumes . T h e prosecu t ion r e q u e s t e d the cour t to h e a r evidence 
from nine ty-e ight wi tnesses . 

17. O n 15 J u n e 1992, at t he cou r t ' s r e q u e s t , doc tors from the C r a c o w 
Clinic of Psychia t ry a n d the Facul ty of Med ic ine of the J a g i e l l o n i a n 
Univers i ty r e p o r t e d on the app l i can t ' s psychological s t a t e . T h e i r r epo r t 
s t a t ed , inter alia: 

"The patient shows persistent suicidal tendencies. Following the medical 
examination, we find that he is suffering from a deep syndrome of depression 
accompanied by thoughts of suicide. In the light of the intensity of the suicidal 
thoughts and of the fact that he has already a t tempted to commit suicide, he should 
receive psychiatric t reatment . His detention seriously endangers his life (a grave risk 
of a further suicide at tempt) ..." 

18. O n 27 July 1992 the Cracow Regional C o u r t q u a s h e d the d e t e n t i o n 
o rde r . 

19. O n 26, 27 and 28 O c t o b e r and on 14 and 15 D e c e m b e r 1992 the 
cour t held hea r ings in the app l i can t ' s case . A h e a r i n g listed for 
8 F e b r u a r y 1993 was cancel led because the app l ican t failed to a p p e a r . 
His lawyer s u b m i t t e d a cer t i f icate to the effect t h a t t he app l ican t was on 
five days ' sick-leave; however , the cour t o rde r ed t h a t t he appl ican t should , 
wi th in t h r e e days, submi t a medica l cer t i f icate issued by a forensic expe r t , 
"fail ing which p reven t ive m e a s u r e s [srodki zapobiegawcze] to e n s u r e his 
p re sence at the t r ia l [will] be imposed on h im" . T h e app l ican t did not 
submi t t he r e q u i r e d cer t i f icate bu t , on 12 F e b r u a r y 1993, in formed t h e 
cour t t h a t he was u n d e r g o i n g c l imat ic t r e a t m e n t in Swinoujscie and was 
to s tay t h e r e unt i l 7 M a r c h 1993. O n 18 F e b r u a r y 1993, since t he app l ican t 
had not in formed the cour t of t he a d d r e s s at which s u m m o n s e s could be 
served on h im, t h e cour t o r d e r e d t h a t a " w a n t e d " not ice be issued wi th a 
view to loca t ing a n d r e d e t a i n i n g h im on the g r o u n d tha t he h a d failed to 
a t t e n d h e a r i n g s . T h e nex t h e a r i n g schedu led for 16 M a r c h 1993 was 
cancel led d u e to t he app l i can t ' s absence . 

20. T h e d e t e n t i o n o r d e r of 18 F e b r u a r y 1993 h a d not been enforced by 
4 O c t o b e r 1993, w h e n the appl ican t was a r r e s t e d by t h e police in 
connec t ion wi th a traffic offence. H e was p laced in C r a c o w R e m a n d 
C e n t r e . 

21 . T h e Regional C o u r t l is ted hea r ings for 6 O c t o b e r a n d 15 a n d 
17 N o v e m b e r 1993 but cancel led all of t h e m because the app l i can t ' s 
m e n t a l s t a t e (in p a r t i c u l a r , his difficulties in c o n c e n t r a t i n g ) did not al low 
h im to p a r t i c i p a t e p roper ly in the t r ia l . In a pr i son doc to r ' s no te m a d e on 
17 N o v e m b e r 1993 his s t a t e was descr ibed as follows: 

"Is able to take part in today's proceedings (with limited active participation on 
account of [illegible words] difficulty in concentrating)." 
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Accord ing to a fu r the r exper t r epor t (ob ta ined by the cour t at the end 
of 1993) t he app l ican t was "not suffering from m e n t a l i l lness" at t h a t t ime 
a n d his m e n t a l s t a t e was "not a n obs tac le to k e e p i n g h i m in d e t e n t i o n " . 

22. M e a n w h i l e , on 18 O c t o b e r 1993, the app l i can t ' s lawyer had 
unsuccessful ly appea l ed aga ins t the d e t e n t i o n o rde r , a r g u i n g t h a t the 
app l i can t , af ter his r e l ease on 27 J u l y 1992, had received con t inuous 
t r e a t m e n t for his severe depress ion a n d t h a t his fai lure to a p p e a r before 
the t r ia l cour t had been d u e to his psychological s t a t e . 

23 . B e t w e e n O c t o b e r 1993 a n d N o v e m b e r 1994 the app l ican t m a d e 
twenty-one fu r the r unsuccessful app l ica t ions for re lease a n d appea led , 
l ikewise unsuccessfully, aga ins t each refusal . 

24. O n 13, 14 a n d 16 D e c e m b e r 1993 the cour t held h e a r i n g s . H e a r i n g s 
schedu led for the end of J a n u a r y 1994 were cancel led as, on 26 J a n u a r y 
1994, t he app l ican t h a d a t t e m p t e d to c o m m i t suicide by t a k i n g a n 
overdose (see p a r a g r a p h s 63-64 below). 

25. T h e tr ial con t i nued on 14, 15 and 16 F e b r u a r y 1994. T h e hea r ings 
l is ted for 9 a n d 10 M a r c h 1994 were cancel led because the p res id ing j u d g e 
was ill. S u b s e q u e n t hea r ings took place on 14, 15 a n d 1 6 J u n e 1994. In t he 
m e a n t i m e t h e app l ican t h a d u n d e r g o n e psychia t r ic obse rva t ion in 
Wroc l aw Pr i son Hosp i t a l (see p a r a g r a p h 58 below). 

26. T h e next h e a r i n g took place on 11 J u l y 1994. T h e hea r ings l isted 
for 12 and 14 J u l y 1994 were cancel led because the app l ican t had 
w i t h d r a w n the power of a t t o r n e y g r a n t e d to his defence counse l . T h e 
t r ia l c o n t i n u e d on 20, 21 a n d 22 S e p t e m b e r , 25 a n d 26 O c t o b e r , and 14 
a n d 15 N o v e m b e r 1994. T h e hea r ings l is ted for 20, 21 and 22 D e c e m b e r 
1994 were cancel led because one of the app l i can t ' s co -defendan t s was 
a d m i t t e d to hospi ta l at t h a t t ime . 

27. In t he m e a n t i m e , on 17 N o v e m b e r 1994, the appl ican t had 
c o m p l a i n e d to t he P r e s i d e n t of the C r a c o w Reg iona l C o u r t ab o u t the 
l eng th of his d e t e n t i o n a n d the conduc t of t h e p roceed ings in his case . H e 
c o m p l a i n e d , in pa r t i cu l a r , t ha t all of his nine co-defendan t s had been 
re leased , w h e r e a s he was still be ing d e t a i n e d desp i t e t he fact t ha t the 
overal l l eng th of his d e t e n t i o n had now exceeded two yea r s . H e a s se r t ed 
t h a t t he m i n u t e s of the hea r ings had not ref lected wi tnesses ' t e s t imony , 
t h a t t he cour t had failed to e n t e r in t he record his a n d his lawyer 's 
submiss ions and had not al lowed h im to express his vers ion of t he facts of 
the case freely. T h e c r imina l p roceed ings aga ins t h i m , which h a d to d a t e 
las ted m o r e t h a n four yea r s , w e r e , to use his t e r m , a " n i g h t m a r e " . 

28. O n 7 D e c e m b e r 1994 the app l ican t compla ined to the cour t about 
his psychia t r ic t r e a t m e n t in pr i son . T h e p re s id ing j u d g e asked the pr ison 
a u t h o r i t i e s for e x p l a n a t i o n s . T h e y in fo rmed h im of t he n u m b e r of med ica l 
e x a m i n a t i o n s u n d e r g o n e by the app l i can t , gave de ta i l s of t h e m and 
p r o d u c e d copies of the re levan t med ica l r ecords . 
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29. At abou t the s a m e t ime , t he app l ican t aga in r e q u e s t e d t he cour t to 
re lease h im on h e a l t h g r o u n d s . H e also r e fe r red to his family s i tua t ion , 
m a i n t a i n i n g t h a t his l eng thy d e t e n t i o n was p u t t i n g a severe s t r a i n on his 
family. O n 8 D e c e m b e r 1994 the Cracow Regiona l C o u r t d i smissed the 
appl ica t ion . 

30. O n 4 J a n u a r y 1995, on a n appea l by the app l i can t , the Cracow 
C o u r t of Appea l (Sad Apelacyjny) uphe ld t he Regiona l C o u r t ' s decis ion 
and held t h a t his d e t e n t i o n should con t i nue in view of t he r ea sonab l e 
suspicion t h a t he had c o m m i t t e d the offences in ques t ion and the fact 
t h a t he had b e e n d e t a i n e d on the g r o u n d of t he risk tha t he would 
abscond. T h e cour t also found t h a t the s i tua t ion of t he app l i can t ' s family, 
a l t h o u g h difficult, was not a c i r c u m s t a n c e t h a t could mi l i t a t e in favour of 
his r e l ease . 

3 1 . O n 25 J a n u a r y 1995 the app l i can t ' s lawyer appl ied to the C r a c o w 
Regional C o u r t to have t he d e t e n t i o n o r d e r q u a s h e d a n d the app l ican t 
r e leased u n d e r police supervis ion . H e s t ressed t h a t on 23 J a n u a r y 1995 
the app l ican t had aga in t r ied to c o m m i t suicide in [orison, by a t t e m p t i n g 
to h a n g h imsel f (see p a r a g r a p h s 69-70 below). Th i s event , t a k e n t o g e t h e r 
wi th his chronic depress ion , had been a c lear w a r n i n g tha t c o n t i n u i n g 
d e t e n t i o n could jeo j ja rd ise his life. H e fu r the r po in t ed out t ha t the 
ajsplicant had been r e d e t a i n e d only because of his absence from hea r ings . 
T h a t g r o u n d could not w a r r a n t his d e t e n t i o n any longer because evidence 
aga ins t h im had a l r eady b e e n h e a r d a n d k e e p i n g the applicant in 
d e t e n t i o n did not serve t he pu rpose of e n s u r i n g the j^rojjer conduc t of t he 
t r ia l . 

32. O n 13 F e b r u a r y 1995 the Cracow Regiona l C o u r t d i smissed t h a t 
app l ica t ion . It held t ha t , accord ing to a r epo r t from the pr ison 
a u t h o r i t i e s , t he app l i can t ' s suicide a t t e m p t had been of an a t t e n t i o n -
seek ing n a t u r e a n d t h a t t he or ig inal g r o u n d s for his d e t e n t i o n were still 
valid. T h e r e l evan t r epo r t , d a t e d 10 F e b r u a r y 1995, r e a d s : 

"Further to the [Regional] Court 's request regarding the accused, we confirm that 
Andrzej Kudla, who remains at your disposal, ... at 4.45 a.m. on 23 January this year, 
a t tempted suicide in order to attract attention to his case. 

On the basis of information from, and the conclusions of, the duty doctor, psychiatrist 
and psychologist, it was established that the prisoner suffered from personality 
disorders manifesting themselves as reactive depression. The result of the prisoner's 
action was a slight abrasion of the skin on his neck in the form of a stripe made by the 
rope alter hanging; no neurological changes were observed. 

The prisoner carried out this demonstration as he considers that the criminal 
proceedings are taking a very long time and because he is distancing himself from the 
charges laid against him. 

Despite his emotional problems, he is in control of the situation and is putting 
pressure on the [prison authorities]. 
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By decision of the Governor, he did not receive disciplinary punishment for his 
behaviour. Psycho-corrective discussions [were held with him], aimed at explaining the 
real threats to the prisoner's health and life arising from his behaviour. 

In a subsequent psychiatric consultation (carried out after the suicide at tempt) a 
regression of the symptoms of reactive depression was noted. 

He continues to be held in a cell with others because of the possibility of his self-
destructive behaviour arising from a subjective feeling of suffering. He is classed as a 
difficult prisoner and therefore remains under constant observation and under the 
control of the prison security and medical staff. 

[Stamp and signature illegible]" 

33 . O n 25 F e b r u a r y 1995 the app l i can t ' s lawyer a p p e a l e d aga ins t the 
Reg iona l C o u r t ' s decis ion, s u b m i t t i n g t h a t the app l i can t ' s m e n t a l hea l t h 
had significantly d e t e r i o r a t e d and t h a t he was cons t an t ly suffering from 
depress ion . H e r e q u e s t e d the cour t to appo in t psychia t r ic a n d o t h e r 
medica l e x p e r t s to assess t he app l i can t ' s s t a t e of h ea l t h , i n s t ead of 
re lying on the a s s e s s m e n t m a d e by the pr i son a u t h o r i t i e s . H e also 
m a i n t a i n e d t h a t t he l eng th of t he p roceed ings was i n o r d i n a t e and 
s t r e s sed tha t t he appl ican t had a l r eady spent two years a n d four m o n t h s 
in d e t e n t i o n . 

34. O n 2 M a r c h 1995 the C r a c o w C o u r t of A p p e a l d i smissed the 
appea l . T h e cour t cons idered tha t it was not necessa ry to call med ica l 
e x p e r t s and t h a t t he app l i can t ' s d e t e n t i o n should con t inue in o rde r 
to e n s u r e the p rope r conduc t of the p roceed ings . La t e r , be tween 
8 M a r c h and 1 J u n e 1995, the app l ican t m a d e four fu r the r unsuccessful 
app l ica t ions for re lease and lodged s imilar ly ineffective appea l s aga ins t 
decis ions to k e e p him in d e t e n t i o n . 

35. O n 13, 14 and 15 M a r c h , 3, 4 a n d 5 Apri l , and 4, 5, 30 a n d 31 M a y 
1995 the Reg iona l C o u r t held h e a r i n g s and h e a r d evidence from 
wi tnesses . C e r t a i n wi tnesses , who had previously failed to a p p e a r , were 
b r o u g h t to the cour t by t he police. 

36. O n 1 J u n e 1995 the Cracow Regiona l C o u r t convicted t he appl ican t 
of f raud a n d forgery and s en t enced h im to six y e a r s ' i m p r i s o n m e n t and a 
fine of 5,000 zlotys (PLN) . O n 2 J u n e 1995 bo th t he appl ican t a n d his 
lawyer filed a not ice of appea l . 

37. O n 1 Augus t 1995 the app l i can t compla ined to the M i n i s t e r of 
J u s t i c e t h a t t he t r ia l cour t had not p r e p a r e d the s t a t e m e n t of r easons for 
its j u d g m e n t wi th in the s t a t u t o r y t ime- l imi t of seven days . H e s u b m i t t e d 
tha t t he de lay had a l r eady a m o u n t e d to two m o n t h s . 

38 . At some la te r d a t e t he app l i can t r e q u e s t e d to be re leased , a r g u i n g 
t h a t his p ro longed d e t e n t i o n h a d h a d very ha rmfu l effects on his h e a l t h 
and on the wel l -being of his family. O n 14 A u g u s t 1995 the Cracow 
Reg iona l C o u r t d i smissed his app l ica t ion . O n 31 Augus t 1995, on an 
a p p e a l by the app l i can t , t he Cracow C o u r t of Appea l uphe ld t h a t decision 
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and observed t h a t his d e t e n t i o n was w a r r a n t e d by the sever i ty of the 

s e n t e n c e imposed . 

39. O n a n o t h e r unspecif ied d a t e t he app l i can t c o m p l a i n e d to the 

Min i s t e r of J u s t i c e abou t t he l eng th of t he p roceed ings in his case , 

po in t ing out t h a t the C r a c o w Regiona l C o u r t had failed to provide h im 

wi th t he s t a t e m e n t of r ea sons for its j u d g m e n t wi th in the s t a t u t o r y t i m e -

l imit . T h a t had signif icantly p ro longed the appe l l a t e p roceed ings . O n 

28 A u g u s t 1995 the H e a d of the C r i m i n a l D e p a r t m e n t of t he Min is t ry of 

J u s t i c e , in reply to t h a t compla in t , in formed h im t h a t it was likely tha t the 

s t a t e m e n t of r easons for the j u d g m e n t would exceed two h u n d r e d pages 

a n d tha t the fai lure to comply wi th the s t a t u t o r y t ime- l imi t was d u e to the 

fact t h a t the j u d g e r a p p o r t e u r had been on leave. 

40. O n 27 S e p t e m b e r 1995, a t t he Regiona l C o u r t ' s r e q u e s t , the 

app l i can t was e x a m i n e d by forensic psychia t r i s t s from the Co l l eg ium 

M e d i c u m - Facul ty of Forens ic Medic ine of the J a g i e l l o n i a n Univers i ty in 

Cracow. T h e re levan t pa r t of the i r r epo r t r eads : 

"... As can be seen in the file, and in accordance with the findings of the medical 
experts, the defendant underwent observation in the psychiatric ward of Wroclaw 
Prison Hospital. In the course of the hospital observation, a t tempts at suicide and 
lengthy, vague losses of consciousness were observed. The comprehensive conclusions 
... of the report by the psychiatric experts in Wroclaw showed that the defendant 
exhibited personality disorders and a predisposition to situational reactions, which do 
not militate decisively against him being in prison, provided there is guaranteed 
outpatient psychiatric care. 

[The applicant] explained that he was still in the remand centre and felt very ill, he 
had a permanent headache located in the apex, radiating to the nape. He very often 
became breathless and had difficulty breathing, particularly at night. On those 
occasions he asked the officers for help and they took him to the medical ward. On 
most occasions the doctor prescribed Relanium [diazepam], which did not relieve his 
suffering. He claimed that he continued to take Relanium at doses of at least 30 mg at 
night and 15 mg during the day. This medicine 'organised him', as he said, and he could 
not function without it. He felt constantly tired, did not sleep at night and was annoyed 
by his continued stay in prison. He considered this preposterous, as he had already 
'overserved' any sentence he could be given. During a conversation with the defendant, 
it was observed that he had an abrasion of the epidermis at the base of the neck. When 
his shirt collar was opened, it was found to be a linear abrasion of the epidermis around 
the front section of the neck, corresponding to the furrows found on a hanging victim. 
The defendant explained tha t . . . he had tried to hang himself with a sheet, but had been 
resuscitated. This was his second at tempt at suicide and he could not explain why he 
behaved in this way. He maintained that he had moments when he felt as if his 
consciousness was interrupted and that at these times he tried to take his own life, 
mainly by hanging but also by taking drugs and slashing himself with a razor. He 
claimed that there was also an occasion when he left home after a family dispute and 
woke up several weeks later in a boarding house in Swinoujscie. He did not understand 
how he came to be there or what had happened to him during those weeks. 

The person under examination is currently making good verbal contact, is oriented, 
his mood is somewhat subdued, he is tense, irritable and experiences a strong sense of 
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injustice. He states that he is being treated inappropriately. He receives some medicines 
which do not improve his state of mind and he considers that this t reatment only 
'subjects him to psychotropic behaviour'. 

After the psychiatric examination, the defendant was sent to the EEC department to 
undergo a specialist examination. 

The results of that examination are attached to the report. 

Report 

The examination of the defendant Andrzej Kudta, male, 33 years of age, and the 
analysis of the results of previous examinations and medical and psychological 
observations performed during hospitalisation lasting several weeks show that his 
current mental state is the result of his personality disorders and predisposition to 
decompensation in difficult situations. These disorders are not psychotic in nature but 
further suicide at tempts will prove to be a real threat to his health. For this reason, we 
also consider that if the legal proceedings require that the defendant spend a further 
period in prison, he should be sent to a hospital ward and be supervised by specialist 
staff. He should also be guaranteed access to a psychiatrist and a psychologist. 

4 1 . O n 6 O c t o b e r 1995 the appl ican t received the s t a t e m e n t of the 
reasons for the j u d g m e n t and , a t some d a t e t he r ea f t e r , lodged an appea l . 
T h e case File was t r a n s f e r r e d to the Cracow C o u r t of Appea l on 
14 N o v e m b e r 1995. 

42. O n 22 F e b r u a r y 1996 the C o u r t of Appea l q u a s h e d the conviction 
a n d o r d e r e d a r e t r i a l on t he g r o u n d t h a t the t r ia l cour t had been 
incorrec t ly c o n s t i t u t e d a n d t h a t t h e r e had been n u m e r o u s b r e a c h e s of 
p r o c e d u r a l provisions. D u r i n g the appe l l a t e h e a r i n g the app l ican t ' s 
lawyer had a sked the cour t to q u a s h the d e t e n t i o n o rde r , but wi thout 
success . 

43 . O n 11 Apri l 1996 the case file was sen t to the Regiona l C o u r t . T h e 
Regional C o u r t s u b s e q u e n t l y m a d e a severance o r d e r a n d t h e r e a f t e r the 
appl ican t was t r i ed s e p a r a t e l y from severa l o t h e r d e f e n d a n t s . 

44. O n 30 April 1996 the appl ican t r e q u e s t e d t h a t the prevent ive 
m e a s u r e imposed on h im be lifted or va r ied . O n 28 M a y 1996 the Cracow 
Regional C o u r t gave a decis ion in which it s t a t e d , inter alia: 

"... At the present stage of the case, proper conduct of the proceedings can be ensured 
by imposing preventive measures other than detention. ... The Court therefore quashes 
the detention order on condition that the applicant puts up bail of PEN 10,000 within 
one month from the date on which this decision is served on him. ..." 

45 . T h e app l ican t a p p e a l e d aga ins t t h a t decision and r e q u e s t e d tha t 
the bail be r e d u c e d a n d set in t he l ight of his financial c i r c u m s t a n c e s or, 
a l te rna t ive ly , t h a t t he cour t secure p rope r conduct of t he t r ia l by o rde r ing 
h im to submi t to police supervis ion. 

Expert Expert 

Dr Elzbieta Skupien Dr Andrzej Ziçba 
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46. O n 11 J u n e 1996 the t r ia l cour t received a r epor t from a psychia t r ic 
exper t it had appo in t ed . T h e exper t found t h a t the app l ican t was in a s t a t e 
of chronic depress ion a c c o m p a n i e d by suicidal t h o u g h t s . H e cons ide red 
t h a t the app l ican t was able to p a r t i c i p a t e in hea r ings bu t t h a t c o n t i n u i n g 
d e t e n t i o n could j e o p a r d i s e his life because of the likelihood t h a t he would 
a t t e m p t to c o m m i t suicide. 

47. O n 20 J u n e 1996 t h e C r a c o w C o u r t of Appea l d i smissed t h e 
app l i can t ' s appea l aga ins t t he decision of 28 May 1996, ho ld ing t h a t the 
s u m set for bail was not excessive, given the cost of the d a m a g e r e su l t i ng 
from the commiss ion of t he offences wi th which he had been c h a r g e d and 
t h e se r ious n a t u r e of those offences. T h e cour t a t t a c h e d cons ide rab le 
i m p o r t a n c e to t he fact t h a t a f ter t h e first o r d e r for his d e t e n t i o n h a d 
been q u a s h e d in J u l y 1992, t he appl ican t h a d absconded a n d had been 
r e d e t a i n e d on t h a t g round . Bail, the cour t added , was des igned to secure 
his p re sence at t he t r ia l and to p reven t h im from c o m m i t t i n g any fu r the r 
acts a i m e d at o b s t r u c t i n g the p rope r course of the p roceed ings . H a v i n g 
r e g a r d to all t he c i r c u m s t a n c e s of his case , bail had the re fo re b e e n set a t 
an a p p r o p r i a t e level. 

48 . Shor t ly a f t e rwards , the app l ican t compla ined to the O m b u d s m a n 
(Rzecznik Praw Obywatehkich) t h a t the overal l l eng th of his d e t e n t i o n had 
now exceeded t h r e e yea r s . T h e c o m p l a i n t was re fe r red to t he P r e s i d e n t 
of t h e C r a c o w C o u r t of Appea l , who on 12 J u l y 1996 sen t a l e t t e r to t he 
app l i can t . T h e re levan t pa r t of t h a t l e t t e r r eads : 

"... You were indicted for fraud and forgery on 30 April 1992. the bill of indictment 
concerned ten co-defendants and evidence from ninety-eight witnesses was to be 
obtained. The proceedings were delayed because you had been in hiding until your 
subsequent detention in October 1993. You have also made numerous applications for 
release. ... The delay in the proceedings between the date of the trial court's judgment 
and the date on which the case file was sent to the Court of Appeal was justified by the 
size of your case file and the length of the statement of reasons for the judgment 
(29 volumes and 140 pages respectively). ... The statement of reasons was ready before 
16 August 1995 and was sent out on 16 September 1995 because the judge rapporteur 
was on leave. The only delay occurred in respect of handling your application for release 
of 30 April 1996[;] it was examined on 28 May 1996 since from 1 May to 5 May 1996 
there had been a public holiday. ..." 

49. M e a n w h i l e , the app l ican t had aga in appl ied to the C r a c o w 
Reg iona l C o u r t to r e l ease h im u n d e r police supervis ion or t o r e d u c e t h e 
bail set by the cour t on 28 May 1996. O n 2 J u l y 1996 the cour t refused the 
appl ica t ion . T h e app l i can t ' s lawyer a p p e a l e d aga ins t t h a t decis ion a n d 
a r g u e d t h a t in t he light of the psychia t r ic r epo r t of 11 J u n e 1996 the 
appl ican t should be re leased because his life was in d a n g e r . 

50. O n 18Ju ly 1996 the C r a c o w C o u r t of A p p e a l d i smissed the appea l , 
po in t ing out t h a t t he d a n g e r to t he app l i can t ' s life was "not a b s o l u t e " 



KUDEA v. POI.AND JUDGMENT 215 

because he could ob ta in psychia t r ic t r e a t m e n t in pr ison. T h e court 
cons idered t h a t , given the app l i can t ' s behav iour af ter his re lease in Ju ly 
1992, his d e t e n t i o n should con t inue in o r d e r to secure the p r o p e r course 
of the t r ia l un less he pu t u p bail of P L N 10,000. 

5 1 . O n 31 J u l y 1996 the appl ican t aga in r e q u e s t e d t he Reg iona l C o u r t 
to r e d u c e t he a m o u n t of secur i ty or to re lease h im u n d e r police 
supervis ion . H e s u b m i t t e d t h a t he did not have sufficient financial 
r e sources to pay such a subs t an t i a l s u m of money . O n 19 Augus t 1996 the 
cour t d i smissed his app l ica t ion as manifes t ly i l l-founded. It observed tha t 
t he app l i can t ' s a r g u m e n t s conce rn ing the ques t i on of bail h a d b e e n an 
"unjust i f ied d i spu t e wi th t he ins t i tu t ions of j u s t i c e " a n d t h a t bail could 
be pu t u p not only by the app l ican t h imsel f bu t also by th i rd pa r t i e s . 

52. L a t e r , t h e app l ican t r e q u e s t e d t h e Reg iona l C o u r t to re lease him 
so t h a t he could provide the r e q u i r e d securi ty . O n 10 S e p t e m b e r 1996 the 
cour t d i smissed this r e q u e s t , holding, inter alia: 

"... It is logical that [the applicant] should be released after bail is paid. The accused's 
request to reverse the sequence of events is against the rules of procedure and common 
sense and must therefore be dismissed. ..." 

53. T h e re t r i a l was to s t a r t on 10 O c t o b e r 1996 bu t was pos tponed 
because one of t he app l i can t ' s co-defendants h a d m e a n w h i l e been 
d e t a i n e d in connec t ion wi th o t h e r c r imina l p roceed ings aga ins t h im. 

54. O n 29 O c t o b e r 1996 the Cracow Regional C o u r t q u a s h e d the 
d e t e n t i o n o r d e r af ter t he app l i can t ' s family had paid bail of PLN 10,000 
to t he cour t . 

55. T h e nex t two h e a r i n g s w e r e l is ted for 18 M a r c h a n d 17 Apri l 1997 
bu t t he t r ia l was aga in pos tponed as a n o t h e r co-defendant was ill. 
S u b s e q u e n t h e a r i n g d a t e s were set for 6, 21 a n d 23 O c t o b e r 1997. The 
Reg iona l C o u r t l a t e r l i s ted h e a r i n g s for t h e following d a t e s in 1998: 
15 J a n u a r y , 26 F e b r u a r y , 19 M a r c h , 6 and 28 Apri l , 2, 22 a n d 24 J u n e , 
13 Ju ly , 23 S e p t e m b e r , 3 a n d 30 O c t o b e r , a n d 17 and 24 N o v e m b e r . O n 
4 D e c e m b e r 1998 t h e cour t gave j u d g m e n t . T h e app l ican t was convicted 
as c h a r g e d a n d s e n t e n c e d to six y e a r s ' i m p r i s o n m e n t . 

56. H e a p p e a l e d on 19 Apri l 1999. O n 27 O c t o b e r 1999 the Cracow 
C o u r t of Appea l va r i ed the t r ia l cour t ' s j u d g m e n t a n d r e d u c e d the 
app l i can t ' s s e n t e n c e to five y e a r s ' i m p r i s o n m e n t . 

57. S u b s e q u e n t l y t he app l ican t lodged a cassa t ion appea l (kasacja). O n 
24 F e b r u a r y 2000 the C r a c o w C o u r t of Appea l , hav ing found t h a t the 
app l ican t had compl ied wi th the re levant formal r e q u i r e m e n t s for such 
appea l s , fo rwarded his appea l to the S u p r e m e C o u r t (SqdNajwyzszy)- T h e 
p roceed ings in t he S u p r e m e C o u r t a r e still p e n d i n g . 
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B. M e d i c a l t r e a t m e n t r e c e i v e d by t h e a p p l i c a n t d u r i n g h i s 
d e t e n t i o n f r o m 4 O c t o b e r 1993 to 29 O c t o b e r 1996 , as s h o w n 
b y t h e m e d i c a l r e g i s t e r k e p t b y C r a c o w R e m a n d C e n t r e 

58. T h e app l ican t was held at C racow R e m a n d C e n t r e from 4 O c t o b e r 
1993 to 29 O c t o b e r 1996, wi th only one i n t e r r u p t i o n : on 9 M a r c h 1994 he 
was t r a n s f e r r e d to Wroc law Pr ison Hosp i t a l w h e r e , un t i l 26 May 1994, he 
u n d e r w e n t psychia t r ic observa t ion o r d e r e d in o t h e r c r imina l p roceed ings 
aga ins t h i m . 

59. T h e medica l r eg i s t e r shows t h a t the app l ican t was e x a m i n e d by a 
doctor shor t ly af ter be ing d e t a i n e d . O n 6 O c t o b e r 1993 the appl ican t 
asked to be e x a m i n e d by a psychia t r i s t . T h e e x a m i n a t i o n took place on 
15 O c t o b e r . T h e app l ican t was d i agnosed as suffering from reactio 
situatione ( s i tua t iona l reac t ion) . H e had been e x a m i n e d by or had 
consu l ted a pr ison doctor on t h r e e previous occasions . 

60. In N o v e m b e r 1993 the app l ican t was e x a m i n e d by pr i son doc to r s 
eight t i m e s . It was r eco rded t h a t he was suffer ing from chronic i n s o m n i a 
and lack of a p p e t i t e and , subsequen t ly , from r e c u r r i n g h e a d a c h e s , 
dizziness a n d difficulty in c o n c e n t r a t i n g . 

6 1 . O n 10 D e c e m b e r 1993 the app l ican t was e x a m i n e d by a 
psychia t r i s t . H e was d iagnosed as suffering from persona l i ty d i so rde r and 
depress ive reac t ion . D u r i n g t h a t m o n t h , on four fu r the r occasions , he 
consu l ted or was e x a m i n e d by doc to r s in t he pr ison o u t p a t i e n t ward . H e 
compla ined of i n somnia and r e q u e s t e d a c h a n g e of med ic ine . O n 
24 D e c e m b e r 1993 a doc tor r e c o m m e n d e d t h a t he be e x a m i n e d by a 
psychia t r i s t . 

62. O n 4 J a n u a r y 1994 t h e app l ican t s t a r t e d to compla in about 
d a r k n e s s in front of his eyes and h e a d a c h e s . 

63 . O n 26 J a n u a r y 1994 the app l ican t a t t e m p t e d suicide by t a k i n g an 
overdose . T h e doctor on du ty m a d e the following en t ry : 

"Patient unconscious, no verbal contact. ... From the report given by |his cell-mate] it 
transpires that yesterday he took the evening dose of medication ... nobody saw him 
taking any other medication. 

Diagnosis: intoxicalio medicamentosa acuta per os susp. [suspected acute drug poisoning by 
mouth] . 

Medical recommendations: hospital observation and urgent psychiatric: t reatment ." 

64. T h e appl ican t was a d m i t t e d to t he pr ison hospi ta l and s tayed t h e r e 
from 27 to 28 J a n u a r y 1994, t h e d iagnos is be ing "status post intoxicationem 
medicamentosam". H e u n d e r w e n t several medica l t e s t s (blood-cell 
morphology , toxicological e x a m i n a t i o n of u r i n e , e l ec t roca rd iog raphy) . 

65. O n 27 F e b r u a r y 1994 the app l ican t was e x a m i n e d by a psychia t r i s t 
and d i agnosed as suffering from neuro t i c d i so rder . 
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66. F r o m 26 M a y 1994 ( the d a t e of his r e t u r n from Wroc l aw Pr ison 
Hosp i t a l ) to t he b e g i n n i n g of N o v e m b e r 1994 the app l ican t consu l t ed the 
pr i son o u t p a t i e n t doc to r s on t h i r t e e n occasions. H e c o m p l a i n e d main ly 
about difficulty in g e t t i n g to s leep and r e c u r r i n g h e a d a c h e s las t ing 
several days bu t also about cold and skin a i l m e n t s . In S e p t e m b e r 1994 he 
asked several t i m e s for an a p p o i n t m e n t wi th a psychia t r i s t . H e was 
e x a m i n e d by a psychia t r i s t on 9 N o v e m b e r 1994 a n d d iagnosed as having 
neuro t i c d i so rder . 

67. In t he m e a n t i m e , on 5 N o v e m b e r 1994, t he pr i son doc tor on du ty 
h a d a sked for a f u r t h e r a p p o i n t m e n t wi th a psychia t r i s t for t he app l ican t . 
T h e psychia t r i s t e x a m i n e d the appl ican t on 7 D e c e m b e r 1994 and 
conf i rmed his previous d iagnosis . T h e r eg i s t e r records tha t the appl ican t 
compla ined about dizziness and s leep d i sorder . 

68. O n 2 J a n u a r y 1995 the doctor on d u t y r e q u e s t e d a follow-up 
a p p o i n t m e n t wi th a psychia t r i s t for the app l i can t . O n 11 and 13 J a n u a r y 
1995 the doc to r no ted tha t t he app l ican t h a d not r e p o r t e d back to h im. O n 
1 6 J a n u a r y 1995 t h e app l i can t was given an unspecif ied med ic ine . 

69. O n 23 J a n u a r y 1995 the app l ican t a t t e m p t e d to c o m m i t suicide by 
h a n g i n g himself. O n t h a t day doc tors m a d e two no tes in t he medica l 
reg i s te r . T h e r e l evan t p a r t of t he first n o t e , w r i t t e n by the doc to r on 
duty , r eads : 

"At approximately 4.30 a.m. he made a conspicuous a t tempt to commit suicide by-
hanging himself on a sanitary appliance on the wall. Blood pressure 110/60 ... In the 
left nostril was a small amount of foaming blood. Abrasions of the epidermis were 
found on the neck consistent with the scars of a hanging victim. ... He does not want to 
communicate orally. ... 

Diagnosis: conspicuous at tempt to commit suicide by hanging. 

Medical recommendations: psychiatric lest ..." 

T h e second no te , m a d e by a specialist in i n t e r n a l med ic ine , r e ad s as 
follows: 

"General condition good. ... Able to communicate logically. He stated that this had 
not been his first a t tempt at suicide. 

Diagnosis: condition following at tempted suicide. 

Medical recommendations: psychiatric test. Admission to hospital for t reatment not 
required." 

70. O n 24 J a n u a r y 1995 t h e app l ican t was e x a m i n e d by a psychia t r i s t , 
who m a d e the following r epor t : 

"Good verbal communication, emotions satisfactory.... He was in the psychiatric ward 
of Wroclaw Prison Hospital ... t o june 1994. Attempted suicide: 'I can't take any more. ' 
He is anxious. Disturbed sleep, loss of appeti te, nausea, vomiting. The case has lasted 
three years - without a judgment , he had no previous convictions. He was frightened by 
his actions: 'I don't know what came over me. ' 
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Diagnosis: condition following at tempted suicide by hanging. Situational depressive 
reaction." 

71 . O n 3 F e b r u a r y 1995 the appl ican t was aga in e x a m i n e d by a 
psychia t r i s t . T h e doc tor ' s no te r e a d s : 

"Good contact. Full orientation, balanced mood. No psychotic symptoms. Complains: 
'I feel unwell, I have had enough of this, I do not sleep well, I will hang myself.' 

Diagnosis: personality disorder; auto-aggressivc reaction." 

72. In M a r c h 1995 the app l ican t was e x a m i n e d by doc to r s six t i m e s . 
Two of those e x a m i n a t i o n s were ca r r i ed ou t by psychia t r i s t s . T h e 
re levant pa r t of a medica l cer t i f icate issued af ter the first e x a m i n a t i o n 
r eads : 

"Cracow, 7 March 199") 

Medical Certificate 

As to the stale of health of the prisoner 

Prisoner's complaints, previous illnesses and operations: He is currently submitting 
the following complaint: difficulty concentrating, psychomotor agitation, feelings of 
inner tension, recurring pain in the epigastric region. Medical history shows frequent 
a t tempts at suicide, including by hanging and drug overdose. He is under regular 
psychiatric supervision. ... 

Psychiatric consultation 7 March 1995. Situational reaction with depressive features. 
Fit to take part in court proceedings. ..." 

Af te r t h e second e x a m i n a t i o n , ca r r i ed ou t on 31 M a r c h 1995, a doc to r 
no ted : 

"Good contact, full orientation, dysphoric mood. Complaints — tension ... sleep 
disorder, difficulty in concentrating. 

Diagnosis: neurotic disorder." 

73 . F r o m the b e g i n n i n g of Apri l to t he end of D e c e m b e r 1995 the 
app l i can t , e i t h e r a t his own r e q u e s t or a t t he r eques t of pr ison doc to rs , 
was e x a m i n e d by psychia t r i s t s at least once a m o n t h . A p a r t from tha t , he 
received t r e a t m e n t for o t h e r a i l m e n t s . As r e g a r d s t he app l i can t ' s m e n t a l 
s t a t e , it a p p e a r s from t h e med ica l r e g i s t e r t h a t he r e p e a t e d l y c o m p l a i n e d 
of depress ion , s leep d i s t u r b a n c e s , t ens ion , difficulty in c o n c e n t r a t i n g , 
i r r i t a t i on and lack of i m p r o v e m e n t of his condi t ion . 

74. In the per iod from the b e g i n n i n g of J a n u a r y to t he end of Augus t 
1996 the appl ican t was e x a m i n e d by doc to r s on th i r ty- two occas ions; 
twelve e x a m i n a t i o n s were ca r r i ed out by psych ia t r i s t s . 
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II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

75. At t he m a t e r i a l t ime the rules gove rn ing d e t e n t i o n on r e m a n d 
were c o n t a i n e d in C h a p t e r 24 of t he Law of 19 Apri l 1969 - Code of 
C r i m i n a l P r o c e d u r e (Kodeks postepowania karnego) - en t i t l ed "Prevent ive 
m e a s u r e s " (Srodki zapobiegawcze). T h e Code is no longer in force. It was 
r epea l ed and rep laced by the Law of 6 J u n e 1997 (commonly re fe r red to 
as t he "New C o d e of C r i m i n a l P r o c e d u r e " ) , which e n t e r e d in to force on 
1 S e p t e m b e r 1998. 

76. T h e Code l is ted as "prevent ive m e a s u r e s " , inter alia, d e t e n t i o n on 
r e m a n d , bail and police supervis ion . 

Art ic le 209 set out the g e n e r a l g r o u n d s jus t i fy ing impos i t ion of the 
prevent ive m e a s u r e s . Th i s provision r e a d : 

"Preventive measures may be imposed in order lo ensure the proper conduct of 
proceedings if the evidence against the accused sufficiently justifies the opinion that he 
has committed a criminal offence." 

Ar t ic le 217 § 1 def ined g rounds for d e t e n t i o n on r e m a n d . T h e re levant 
par t of this provision, in t he vers ion appl icable un t i l 1 J a n u a r y 1996, 
provided: 

" 1 . Detention on remand may be imposed if: 

(1) there is a reasonable risk that an accused will abscond or go into hiding, in 
particular when he has no fixed residence [in Poland] or his identity cannot be 
established; or 

(2) there is a reasonable risk that an accused will a t tempt to induce witnesses to give 
false testimony or to obstruct the proper course of proceedings by any other unlawful 
means; or 

(3) an accused has been charged with a serious offence or has relapsed into crime in 
the manner defined in the Criminal Code; or 

(4) an accused has been charged with an offence which creates a serious danger to 
society. 

» 

O n 1 J a n u a r y 1996 s u b - p a r a g r a p h s 3 and 4 of Art ic le 217 § 1 were 
r epea led and the whole provision was r ed ra f t ed . F r o m t h a t d a t e onwards 
t he re levant s u b - p a r a g r a p h s r ead : 

"(1) there is a reasonable risk that an accused will abscond or go into hiding, in 
particular when his identity cannot be established or he has no permanent abode [in 
Poland]; or 

(2) [as it stood before 1 January 1996]." 

P a r a g r a p h 2 of Art ic le 217 provided: 

"If an accused has been charged with a serious offence or an intentional offence [for 
the commission of which he may be] liable to a sentence of a statutory maximum of at 
least eight years' imprisonment, or if a court of first instance has sentenced him to at 
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least three years' imprisonment, the need to continue detention in order to secure the 
proper conduct of proceedings may be based upon the likelihood that a heavy penally 
will be imposed." 

T h e Code set out the m a r g i n of d i sc re t ion in m a i n t a i n i n g a specific 
p revent ive m e a s u r e . Ar t ic les 213 § 1,218 a n d 225 of the C o d e were based 
on t h e p recep t t h a t d e t e n t i o n on r e m a n d was t he mos t e x t r e m e preven t ive 
m e a s u r e and tha t it should not be imposed if more len ient m e a s u r e s were 
a d e q u a t e . 

Ar t ic le 213 § 1 provided: 

"A preventive measure [including detention on remand] shall be immediately lilted 
or varied if the basis for it has ceased to exist or new circumstances have arisen which 
justify lifting a given measure or replacing it with a more or less severe one." 

Ar t ic le 225 s t a t e d : 

"Detention on remand shall be imposed only when it is mandatory; this measure shall 
not be imposed if bail or police supervision, or both of those measures, are considered 
adequate." 

T h e provisions for " m a n d a t o r y d e t e n t i o n " (for in s t ance , d e t e n t i o n 
p e n d i n g a n a p p e a l aga ins t a s en t ence of i m p r i s o n m e n t exceed ing t h r e e 
years ) were r epea l ed on 1 J a n u a r y 1996 by the Law of 29 J u n e 1995 on 
A m e n d m e n t s to t he Code of C r i m i n a l P r o c e d u r e and O t h e r C r i m i n a l 
S t a t u t e s . 

Finally, Art ic le 218 s t ipu la t ed : 

"If there are no special reasons to the contrary, detention on remand should be lifted, 
in particular, if: 

(1) it may seriously jeopardise the life or health of the accused; or 

(2) it would entail excessively burdensome effects for the accused or his family." 

77. U n d e r Pol ish law " re l ease on ba i l " does not m e a n r e l ea se on 
condi t ion tha t a d e t a i n e e u n d e r t a k e s to pay a specified s u m to t he cour t 
if he fails to a p p e a r before it, bu t r e l ease on condi t ion t h a t the r e q u i r e d 
secur i ty is paid to t he cour t by e i the r the d e t a i n e e h imsel f or su re t i e s 
before the d e t a i n e e is r e leased . 

78. Art ic le 219 of the Code dea l t wi th medica l t r e a t m e n t of a n accused 
d u r i n g d e t e n t i o n on r e m a n d . It provided the following: 

"If the state of health of an accused requires t reatment in a medical establishment, he 
cannot be further detained except in such an establishment." 

79. Art ic le 214 of t he Code of C r i m i n a l P r o c e d u r e provided t h a t a n 
accused could at any t i m e lodge an app l ica t ion for r e lease . It r ead : 

"An accused may at any time apply to have a preventive measure lifted or varied. 

Such an application shall be decided by the prosecutor or, after the bill of indictment 
has been lodged, by the court competent to deal with the case, within a period not 
exceeding three days." 
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80. Art ic le 371 § 1 of t he Code laid down a t ime- l imi t for p r e p a r i n g the 
s t a t e m e n t of r ea sons for the j u d g m e n t of the tr ial cour t w h e r e an appea l 
had been b r o u g h t . T h e re levant provision read : 

"The statement of the reasons for the judgment shall be prepared within seven days 
from the date on which a notice of appeal has been lodged; in a complex case, when it is 
impossible to prepare it within the prescribed time, the president of the court may 
extend that time l'or a specified period ..." 

8 1 . T h e Code set out two pr inc ipa l a p p e l l a t e r e m e d i e s , called 
"appe l l a t e m e a s u r e s " : an appea l , which, u n d e r Art ic les 374 et seq. , could 
be b r o u g h t solely aga ins t j u d g m e n t s a n d a n in t e r locu to ry appea l which, 
u n d e r Art ic les 409 et seq., could be b r o u g h t aga ins t decis ions o t h e r t h a n 
j u d g m e n t s and aga ins t o rde r s for p revent ive m e a s u r e s . T h e r e was (and 
still is) no specific provision express ly p rov id ing for r e m e d i e s agains t 
inact ivi ty on t h e pa r t of the j ud i c i a ry in t he course of c r imina l p roceedings . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 3 O F T H E C O N V E N T I O N 

82. T h e app l ican t c l a imed t h a t he h a d not received a d e q u a t e 
psychia t r ic t r e a t m e n t w h e n in d e t e n t i o n from 4 O c t o b e r 1993 onwards . 
H e had been held at C racow R e m a n d C e n t r e , w h e r e t h e r e had b e e n no 
psychia t r ic w a r d and w h e r e no ser ious effort to t r e a t his chronic 
depress ion had been m a d e . In his submiss ion , th is had r e su l t ed in his 
r e p e a t e d a t t e m p t s to c o m m i t suicide in pr i son and cons t i t u t ed i n h u m a n 
and d e g r a d i n g t r e a t m e n t wi th in the m e a n i n g of Art ic le 3 of the 
Conven t ion , which provides : 

"No one shall be subjected to torture or to inhuman or degrading t reatment or 
punishment." 

83 . T h e app l ican t a s s e r t e d t h a t Art ic le 219 of t he Code of C r imina l 
P r o c e d u r e imposed an obl igat ion on the a u t h o r i t i e s to a t least consider 
w h e t h e r his s t a t e of h e a l t h was such as to r e q u i r e t h a t he be p laced in an 
a p p r o p r i a t e medica l e s t a b l i s h m e n t (see p a r a g r a p h 78 above) . Indeed , 
they had b e e n well a w a r e t h a t he had suicidal t e n d e n c i e s , which had 
inevi tably b e e n a g g r a v a t e d by t h e e x t r e m e condi t ions of i m p r i s o n m e n t . 
T h e y had had before t h e m a b u n d a n t evidence to t h a t effect because he 
had previously been re leased p e n d i n g tr ial in view of t he d a n g e r to his 
life posed by his c o n t i n u e d d e t e n t i o n . 

84. F r o m 4 O c t o b e r 1993 to 29 O c t o b e r 1996, t h a t is to say for t h r ee 
yea r s , he had aga in been d e t a i n e d on r e m a n d . D u r i n g t h a t t i m e he had 
only once received t r e a t m e n t in a "med ica l e s t a b l i s h m e n t " wi th in the 
m e a n i n g of Art ic le 219. In M a r c h 1994, t he cour t had placed h im for 
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several m o n t h s in the psychia t r ic ward of Wroc law Pr i son Hosp i t a l . In t he 
app l i can t ' s view, the cour t had done so only because his s t a t e had 
m a r k e d l y d e t e r i o r a t e d af ter his suicide a t t e m p t in J a n u a r y 1994. 

85. T h e app l ican t fu r the r m a i n t a i n e d t h a t , a f ter t h a t shor t per iod of 
special is t t r e a t m e n t , he had aga in b e e n t r a n s f e r r e d to C r a c o w R e m a n d 
C e n t r e w h e r e he had received no med ica t ion t h a t could have p r e v e n t e d 
him from m a k i n g fu r the r suicide a t t e m p t s and w h e r e he had been 
d e t a i n e d in difficult pr ison condi t ions t o g e t h e r wi th convicted c r imina l s . 
T h i s he h a d found psychologically u n b e a r a b l e , and on 23 J a n u a r y 1995 he 
had aga in a t t e m p t e d to c o m m i t suicide. H e c o n t e n d e d t h a t the pr ison 
a u t h o r i t i e s had a rb i t r a r i ly and groundless ly labelled t he suicide a t t e m p t 
as be ing not g e n u i n e , bu t of an a t t e n t i o n - s e e k i n g n a t u r e and they had 
r e p o r t e d the event to the cour t in t h a t m a n n e r . T h e y had not m e n t i o n e d 
t h a t a day l a t e r a psychia t r i s t had d i agnosed his behav iou r as a 
" s i t ua t iona l depress ive reac t ion" . 

Desp i t e t h a t d iagnos is , he added , the a u t h o r i t i e s had not done a n y t h i n g 
s u b s t a n t i a l to improve his condi t ion or to provide h im wi th a d e q u a t e 
psychia t r ic ass i s t ance . No t only h a d the t r ia l cour t failed to e n s u r e 
c o n t i n u o u s supervis ion of his h e a l t h a n d of t h e condi t ions of his 
d e t e n t i o n bu t it h a d t a k e n no not ice of the doc to r s ' r epo r t s on his s t a t e 
e i the r . In pa r t i cu l a r , he had been held in pr i son from 11 J u n e to 
29 O c t o b e r 1996 even t h o u g h on the first of those d a t e s t he psychia t r ic 
exper t h a d assessed his s t a t e as very ser ious a n d s t a t e d t h a t his 
con t i nued d e t e n t i o n had been p u t t i n g his life a t r isk. In s u m , keep ing 
h im in d e t e n t i o n r ega rd le s s of t he fact t h a t it could have e n d a n g e r e d his 
life and failing to give him a d e q u a t e medica l ass i s tance a m o u n t e d to 
t r e a t m e n t c o n t r a r y to Ar t ic le 3 of t he Conven t ion . 

86. T h e G o v e r n m e n t d i spu t ed t h a t - a p a r t from the app l i can t ' s 
subject ive feelings - t he t r e a t m e n t c o m p l a i n e d of h a d a t t a i n e d t h e 
m i n i m u m level of severi ty r e q u i r e d to fall wi th in t he scope of Art ic le 3. 
T h e y first of all m a i n t a i n e d t h a t in t he l ight of t he medica l evidence 
p roduced by t h e m before the C o u r t , t h e r e could be no doub t t h a t t he 
re levan t a u t h o r i t i e s had carefully and f requent ly m o n i t o r e d t he 
app l i can t ' s s t a t e of h e a l t h and provided h im wi th medica l ass i s tance 
a p p r o p r i a t e to his condi t ion . 

87. As to w h e t h e r t he au tho r i t i e s had fulfilled the i r obl igat ion to place 
t he app l ican t in a n " a p p r o p r i a t e medica l e s t a b l i s h m e n t " , p u r s u a n t to 
Art ic le 219 of the Code of C r i m i n a l P r o c e d u r e , t he G o v e r n m e n t po in ted 
ou t t h a t t h e med ica l r eco rds showed t h a t he h a d b e e n a d m i t t e d to 
pr ison hospi ta ls w h e n e v e r it h a d proved necessary . A p a r t from the 
a f o r e m e n t i o n e d observa t ion in Wroc law, he had been placed in hospi ta l 
after his second suicide a t t e m p t . T h a t be ing so, no sho r t comings on the 
pa r t of t he a u t h o r i t i e s could be found in t h a t r espec t . 
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88. N o r could it be said, t he G o v e r n m e n t added , t h a t t he cour t s h a d not 
checked w h e t h e r the app l ican t h a d received p r o p e r medica l a s s i s t ance or 
had not m a d e su re w h e t h e r his condi t ion had b e e n compa t ib l e with 
con t inued d e t e n t i o n . T h e y had f requen t ly asked the pr i son services about 
t he app l i can t ' s h e a l t h and , w h e r e necessary , inspec ted t h e findings of 
psychia t r ic e x a m i n a t i o n s or even i n t e r v e n e d wi th a view to improv ing the 
s i tua t ion . For i n s t ance , the t r ia l cour t had i m m e d i a t e l y r e a c t e d to the 
app l i can t ' s compla in t about the psychia t r ic t r e a t m e n t received in pr ison 
(which he had m a d e on 7 D e c e m b e r 1994) and had asked the re levant 
pr i son services for an exp l ana t i on . In add i t ion , t he cour t had on several 
occasions asked psychia t r i s t s to p r e p a r e r e p o r t s on t he app l i can t ' s hea l th . 

89. In conclusion, the G o v e r n m e n t invi ted the C o u r t to uphold the 
opinion exp res sed by the d i s sen t ing m e m b e r s of t he C o m m i s s i o n , who 
had cons ide red t h a t whi le it m igh t well be a r g u e d t h a t t he au tho r i t i e s 
should have paid more a t t e n t i o n to t he app l i can t ' s psychia t r ic condi t ion, 
they h a d neve r the le s s not exposed h im to suffering of such severi ty as to 
cons t i t u t e i n h u m a n or d e g r a d i n g t r e a t m e n t . 

90. As the C o u r t has held on m a n y occasions, Art ic le 3 of the 
Conven t i on ensh r ines one of the most f u n d a m e n t a l va lues of d e m o c r a t i c 
society. It p roh ib i t s in abso lu te t e r m s t o r t u r e or i n h u m a n or d e g r a d i n g 
t r e a t m e n t or p u n i s h m e n t , i r respec t ive of the c i r c u m s t a n c e s and the 
v ic t im 's behav iou r (see, a m o n g m a n y o the r a u t h o r i t i e s , V. v. the United 
Kingdom [ G C ] , no. 24888/94, § 69, E C H R 1999-IX, and Labita v. Italy 
[ G C ] , no. 26772/95, § 119, E C H R 2000TV) . 

9 1 . However , i l l - t r e a tmen t m u s t a t t a i n a m i n i m u m level of sever i ty if 
it is to fall wi th in t he scope of Art ic le 3 . T h e a s s e s s m e n t of this m i n i m u m 
is, in t he n a t u r e of th ings , re la t ive ; it d e p e n d s on all the c i r c u m s t a n c e s of 
t he case , such as the n a t u r e a n d con tex t of t h e t r e a t m e n t , t he m a n n e r and 
m e t h o d of its execu t ion , its d u r a t i o n , its physical or m e n t a l effects and , in 
some in s t ances , t he sex, age a n d s t a t e of h e a l t h of the vict im (see, for 
e x a m p l e , t he R a n i n e n v. F in land j u d g m e n t of 16 D e c e m b e r 1997, Reports 
of Judgments and Decisions 1997-VIII, pp. 2821-22, § 55). 

92. T h e C o u r t has cons ide red t r e a t m e n t to be " i n h u m a n " b e c a u s e , inter 
alia, it was p r e m e d i t a t e d , was appl ied for hour s a t a s t r e t c h a n d caused 
e i the r ac tua l bodily injury or i n t ense physical or m e n t a l suffering. It has 
d e e m e d t r e a t m e n t to be " d e g r a d i n g " because it was such as to a rouse in 
the v ic t ims feelings of fear, a n g u i s h a n d infer ior i ty capab le of h u m i l i a t i n g 
a n d d e b a s i n g t h e m . O n the o t h e r h a n d , t he C o u r t has cons is ten t ly s t ressed 
t h a t the suffer ing and humi l i a t i on involved m u s t in any event go beyond 
tha t inevi tab le e l e m e n t of suffer ing or humi l i a t i on connec t ed wi th a given 
form of l e g i t i m a t e t r e a t m e n t or p u n i s h m e n t (see, mutatis mutandis, the 
Ty re r v. t h e U n i t e d K i n g d o m j u d g m e n t of 25 Apri l 1978, Ser ies A no. 26, 
p. 15, § 30; t he Soer ing v. the U n i t e d K i n g d o m j u d g m e n t of 7 J u l y 1989, 
Ser ies A no. 161, p . 39, § 100; a n d V. v. the United Kingdom c i ted above, § 71). 
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93. M e a s u r e s depr iv ing a pe r son of his l iber ty may often involve such 
a n e l e m e n t . Yet it c anno t be said t h a t t he execu t ion of d e t e n t i o n on 
r e m a n d in itself ra ises an issue u n d e r Art ic le 3 of t he Conven t i on . Nor 
can t h a t Art ic le be i n t e r p r e t e d as laying down a g e n e r a l obl iga t ion to 
re lease a d e t a i n e e on h e a l t h g rounds or to place h im in a civil hospi ta l to 
enab le h im to ob ta in a pa r t i cu l a r kind of medica l t r e a t m e n t . 

94. Neve r the l e s s , u n d e r this provision the S t a t e mus t en su re t h a t a 
pe r son is d e t a i n e d in condi t ions which a r e c o m p a t i b l e wi th respec t for his 
h u m a n digni ty , t h a t the m a n n e r a n d m e t h o d of the execu t ion of t h e 
m e a s u r e do not subject h im to d is t ress or h a r d s h i p of an in tens i ty 
exceed ing the unavoidab le level of suffering i n h e r e n t in d e t e n t i o n a n d 
t h a t , given the prac t ica l d e m a n d s of i m p r i s o n m e n t , his hea l t h a n d well-
be ing a re a d e q u a t e l y secu red by, a m o n g o t h e r th ings , providing h im wi th 
t he r equ i s i t e medica l ass i s tance (see, mutatis mutandis, t he A e r t s v. Be lg ium 
j u d g m e n t of 3 0 J u l y \99%, Reports 1998-V, p. 1966, §§ 64 et seq.) . 

95. T h e C o u r t observes at t he ou t se t t h a t in t h e p r e s e n t case it was not 
con t e s t ed tha t bo th before a n d d u r i n g his d e t e n t i o n from 4 O c t o b e r 1993 
to 29 O c t o b e r 1996 the appl ican t had suffered from chronic depress ion 
and tha t he had twice a t t e m p t e d to c o m m i t suicide in pr ison. His s t a t e 
had also been d i agnosed as persona l i ty or neu ro t i c d i so rde r and 
s i tua t iona l depress ive r eac t ion (sec p a r a g r a p h s 58-67 and 69-72 above) . 

96. T h e C o u r t fu r the r observes t h a t the medica l evidence which the 
G o v e r n m e n t p r o d u c e d to it (but not to t he C o m m i s s i o n ) shows t h a t 
d u r i n g his d e t e n t i o n t he app l ican t r egu la r ly sough t , and ob ta ined , 
medica l a t t e n t i o n . H e was e x a m i n e d by doc to r s of var ious specia l i sms 
and f requen t ly received psychia t r ic ass i s tance (see p a r a g r a p h s 59-74 
above) . F r o m the b e g i n n i n g of O c t o b e r to the end of D e c e m b e r 1993 he 
had several t i m e s b e e n e x a m i n e d by psychia t r i s t s in pr i son (see 
p a r a g r a p h s 59-61 above) . At t he end of 1993 t h e t r ia l cour t ob t a ined a 
repor t from a psychia t r i s t conf i rming t h a t his s t a t e of h e a l t h was at t h a t 
t i m e c o m p a t i b l e wi th d e t e n t i o n (see p a r a g r a p h 21 above in fine). 

Shor t ly af ter his 1994 suicide a t t e m p t , a n event which in the l ight of t h e 
evidence before t he C o u r t does not a p p e a r to have re su l t ed from or have 
been l inked to any d iscern ib le s h o r t c o m i n g on the p a r t of t he a u t h o r i t i e s , 
t he app l ican t was given special is t t r e a t m e n t in t he form of psychia t r ic 
obse rva t ion in Wroc l aw Pr i son Hosp i t a l from 9 M a r c h to 26 May 1994 
(see p a r a g r a p h 58 above) . L a t e r , a f ter the obse rva t ion in Wroc law, he 
also u n d e r w e n t two fu r the r follow-up e x a m i n a t i o n s , on 9 N o v e m b e r a n d 
7 D e c e m b e r 1994 (see p a r a g r a p h s 66-67 above) . 

97. Admi t t ed ly , t h a t did not p reven t h im from m a k i n g a n o t h e r 
a t t e m p t to t a k e his life in J a n u a r y 1995 (see p a r a g r a p h 69 above) . 
However , t he C o u r t , while it does not cons ider it necessa ry to express a 
view on w h e t h e r t h a t a t t e m p t was , as t he a u t h o r i t i e s a s se r t ed , of a n 
a t t e n t i o n - s e e k i n g c h a r a c t e r or a man i f e s t a t i on of t h e suffering caused by 
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his d i so rder , does not find on the m a t e r i a l before it a n y t h i n g to show tha t 
they can be held respons ib le for w h a t h a p p e n e d . 

98. Similar ly , the C o u r t c a n n o t d i scern any s u b s e q u e n t fai lure on the i r 
p a r t to k e e p the app l ican t u n d e r psychia t r ic observa t ion . O n the cont ra ry , 
it finds t h a t from the beg inn ing of 1995 to his re lease on 29 O c t o b e r 1996 
the app l ican t was e x a m i n e d by a psychia t r i s t a t least once a m o n t h . In 
1996 a lone , t ha t is to say, before be ing re leased , he u n d e r w e n t twelve 
such e x a m i n a t i o n s (see p a r a g r a p h s 70-74 above) . 

99. T h e C o u r t accepts tha t t he very n a t u r e of t he app l i can t ' s 
psychological condi t ion m a d e h im m o r e vu lne rab le t h a n the average 
d e t a i n e e and t h a t his d e t e n t i o n m a y have e x a c e r b a t e d to a c e r t a i n ex ten t 
his feelings of d i s t r e s s , angu i sh and fear. It also t akes note of t he fact t h a t 
from 11 J u n e to 29 O c t o b e r 1996 the app l ican t was kept in cus tody desp i te 
a psychia t r ic opinion t h a t con t inu ing d e t e n t i o n could j e o p a r d i s e his life 
because of a l ikelihood of a t t e m p t e d suicide (see p a r a g r a p h s 46-50 
above) . However , on t he bas is of the evidence before it and assess ing the 
re levan t facts as a whole , t he C o u r t does not find it e s tab l i shed t h a t the 
app l i can t was subjec ted to i l l - t r ea tmen t t h a t a t t a i n e d a sufficient level of 
severi ty to come wi th in t he scope of Ar t ic le 3 of t he Conven t ion . 

100. Accordingly, t h e r e has b e e n no viola t ion of t h a t Art ic le in the 
p r e s e n t case . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 5 § 3 O F T H E C O N V E N T I O N 

101. T h e appl ican t compla ined , secondly, t ha t his d e t e n t i o n on r e m a n d 
had b e e n excessive a n d he a l leged a violat ion of Art ic le 5 § 3 of the 
C o n v e n t i o n , t he re levan t p a r t of which provides : 

"Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) of 
this Article shall be ... entitled to trial within a reasonable time or to release pending 
trial. Release may be conditioned by guarantees to appear for trial." 

A. P e r i o d t o b e t a k e n i n t o c o n s i d e r a t i o n 

102. In the p roceed ings in ques t i on the app l ican t was twice d e t a i n e d 
on r e m a n d . H e was d e t a i n e d for t he first t i m e on 8 Augus t 1991 and 
r e m a i n e d in cus tody for nea r ly a year , t h a t is to say, unt i l 27 J u l y 1992. 
T h e n , he was a r r e s t e d on 4 O c t o b e r 1993 a n d t h e r e a f t e r spen t some 
t h r e e yea r s in d e t e n t i o n before be ing r e l ea sed on bail on 29 O c t o b e r 1996 
(see p a r a g r a p h s 10, 18-20 a n d 54 above) . 

103. However , as Po land ' s d e c l a r a t i o n recognis ing the r ight of 
individual pe t i t ion for t he pu rposes of f o r m e r Art ic le 25 of t he Conven t ion 
took effect on 1 M a y 1993, t he per iod of t he app l i can t ' s d e t e n t i o n before 
t h a t d a t e lies ou t s ide t he C o u r t ' s j u r i sd i c t ion ratione temporis. 
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104. F u r t h e r m o r e , t h e C o u r t r e i t e r a t e s t h a t , in view of t he essen t ia l 
link be tween Art ic le 5 § 3 of t he Conven t ion and p a r a g r a p h 1 (c) of t h a t 
Ar t ic le , a pe r son convicted at first i n s t ance canno t be r e g a r d e d as be ing 
d e t a i n e d "for t he pu rpose of b r ing ing h im before the c o m p e t e n t legal 
a u t h o r i t y on r ea sonab l e suspicion of having c o m m i t t e d an offence", as 
specified in t he l a t t e r provision, bu t is in t he posi t ion provided for by-
Art ic le 5 § 1 (a ) , which a u t h o r i s e s depr iva t ion of l iber ty "af ter convict ion 
by a c o m p e t e n t c o u r t " (see, for e x a m p l e , the B. v. A u s t r i a j u d g m e n t of 
28 M a r c h 1990, Ser ies A no. 175, pp . 14-16, §§ 36-39). Accordingly, the 
app l i can t ' s d e t e n t i o n from 1 J u n e 1995, t he d a t e of his or iginal first-
ins tance convict ion, to 22 F e b r u a r y 1996, the d a t e on which t h a t 
convict ion was q u a s h e d and his case r e m i t t e d , canno t be t a k e n in to 
account for the pu rposes of Art ic le 5 § 3. 

105. T h e C o u r t consequen t ly finds t h a t the per iod to be t a k e n in to 
cons ide ra t ion cons is ted of two s e p a r a t e t e r m s , the first l a s t ing from 
4 O c t o b e r 1993 to 1 J u n e 1995 and the second from 22 F e b r u a r y to 
29 O c t o b e r 1996, a n d a m o u n t e d to two yea r s , four m o n t h s a n d t h r e e days. 

B. R e a s o n a b l e n e s s o f t h e l e n g t h o f d e t e n t i o n 

106. T h e app l ican t s u b m i t t e d t h a t t he a u t h o r i t i e s h a d failed to give 
sufficient g r o u n d s for his d e t e n t i o n . Firs t of all, t h e r e had b e e n no valid 
reason jus t i fy ing his d e t e n t i o n from 4 O c t o b e r 1993 onwards , because he 
had s u b m i t t e d a medica l cer t i f icate conf i rming t h a t he had been on sick-
leave a n d had the re fo re duly jus t i f ied his absence from the hea r ings in 
F e b r u a r y a n d M a r c h 1993. F u r t h e r m o r e , it had been evident from the 
very b e g i n n i n g t h a t the impos i t ion of m e a s u r e s o t h e r t h a n d e t e n t i o n -
such as bail or police supervis ion , or bo th of those m e a s u r e s - could have 
secured his p re sence at t he t r ia l . 

107. In any event , he s u b m i t t e d , p re - t r i a l d e t e n t i o n las t ing two yea r s 
a n d four m o n t h s could not be r e g a r d e d as " r e a s o n a b l e " . Indeed , in the 
p roceed ings in issue, he h a d spent in d e t e n t i o n not mere ly t he se two 
yea r s and four m o n t h s falling wi th in the C o u r t ' s j u r i sd i c t ion ratione 
temporis and wi th in t he a m b i t of Art ic le 5 § 3, bu t a to ta l of four yea r s a n d 
t h i r t e e n days . 

108. T h e G o v e r n m e n t repl ied t h a t t he m a i n reason why the appl ican t 
had been r e d e t a i n e d on 4 O c t o b e r 1993 had not been his failure to a p p e a r 
before the cour t in F e b r u a r y and M a r c h 1993 bu t his lawyer 's fai lure to 
comply wi th the t ime- l imi t set for s u b m i t t i n g a forensic e x p e r t ' s medica l 
cer t i f ica te as to t he app l i can t ' s s t a t e of h e a l t h . 

109. T h e app l i can t ' s d e t e n t i o n , they a r g u e d , had re su l t ed from his own 
behav iour . It was imposed in view of t he risk of his abscond ing because he 
had absconded af ter his re lease in J u l y 1992. S u b s e q u e n t l y t he t r ia l cour t 
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h a d cons ide red re l eas ing the appl ican t on bail . In o r d e r to lessen t he risk 
of his abscond ing aga in , it had set bail at 10,000 zlotys (PLN) , a s u m which 
had been a p p r o p r i a t e for t he d a m a g e caused by the commiss ion of the 
offences in ques t ion bu t which the appl ican t had r e g a r d e d as excessive 
a n d had not secured for several m o n t h s . T h e de lay in his r e l ease had 
the re fo re b e e n d u e to the la te p a y m e n t of t he r e q u i r e d secur i ty a n d had 
been caused by the appl ican t himself. T h e a u t h o r i t i e s , t he G o v e r n m e n t 
cons ide red , had displayed d u e di l igence in h a n d l i n g his case a n d the re 
had b e e n no per iods of ine r t i a a t t r i b u t a b l e to the i r conduc t . In view of 
t h a t , t he G o v e r n m e n t invited the C o u r t to hold tha t t he l eng th of the 
app l i can t ' s d e t e n t i o n had not exceeded a " r ea sonab le t i m e " wi th in the 
m e a n i n g of Art ic le 5 § 3 of t he Conven t ion . 

110. T h e C o u r t r e i t e r a t e s t h a t the ques t i on of w h e t h e r or not a per iod 
of d e t e n t i o n is r ea sonab le c a n n o t be assessed in the abs t r ac t . W h e t h e r it is 
r e a sonab l e for an accused to r e m a i n in d e t e n t i o n m u s t be assessed in each 
case accord ing to its special f ea tu res . C o n t i n u e d d e t e n t i o n can be just i f ied 
in a given case only if t h e r e a re specific indica t ions of a genu ine 
r e q u i r e m e n t of publ ic i n t e r e s t which , n o t w i t h s t a n d i n g the p r e s u m p t i o n 
of innocence , ou tweighs t he ru le of respec t for individual l iber ty laid 
down in Art ic le 5 of the C o n v e n t i o n (see, a m o n g o t h e r au tho r i t i e s , 
Labita, c i ted above, §§ 152 et seq . ) . 

It falls in t he first place to the na t iona l judicial a u t h o r i t i e s to ensu re 
t h a t , in a given case , the pre- t r ia l d e t e n t i o n of an accused pe r son does 
not exceed a r ea sonab l e t i m e . T o this end they m u s t , paying d u e regard 
to t he pr inc ip le of the p r e s u m p t i o n of innocence , e x a m i n e all t he facts 
a r g u i n g for or aga ins t t he ex i s tence of t h e a b o v e - m e n t i o n e d r e q u i r e m e n t 
of publ ic in t e re s t jus t i fy ing a d e p a r t u r e from the ru le in Art ic le 5 and mus t 
set t h e m out in the i r decis ions on the appl ica t ions for r e l ease . It is 
essent ia l ly on the basis of t he r ea sons given in t he se decis ions a n d of the 
we l l - documen ted facts s t a t e d by the app l ican t in his appea l s t h a t the 
C o u r t is called upon to decide w h e t h e r or not t h e r e has b e e n a violation 
of Ar t ic le 5 § 3 (see t he M u l l e r v. F r a n c e j u d g m e n t of 17 M a r c h 1997, 
Reports 1997-11, p. 388, § 35). 

111. T h e pe r s i s t ence of r e a s o n a b l e suspicion t h a t t he pe r son a r r e s t e d 
has c o m m i t t e d an offence is a condi t ion sine qua non for t he lawfulness of 
t he c o n t i n u e d d e t e n t i o n , bu t af ter a c e r t a i n lapse of t i m e it no longer 
suffices. T h e C o u r t m u s t t h e n es tab l i sh w h e t h e r t he o t h e r g r o u n d s given 
by the jud ic ia l au tho r i t i e s con t i nued to just i fy the depr iva t ion of l iberty. 
W h e r e such g r o u n d s were " r e l e v a n t " a n d "sufficient", t he C o u r t m u s t also 
be satisfied t h a t t he na t iona l a u t h o r i t i e s d isplayed "specia l d i l i gence" in 
t he conduct of t he p roceed ings (ibid.) . 

112. T h e C o u r t observes t h a t in the ins tan t case it does not a p p e a r to be 
con te s t ed tha t t he pr incipal reason why the au tho r i t i e s o rde red tha t a 
" w a n t e d " notice be issued a n d the appl icant again be d e t a i n e d on r e m a n d 
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was his failure to comply wi th the t ime- l imi t for s u b m i t t i n g a medica l 
cert i f icate and to indica te an address a t which s u m m o n s e s could be served 
on him d u r i n g his t r e a t m e n t in Swinoujscie (see p a r a g r a p h 19 above) . O n 
those two facts the Cracow Regional C o u r t and the Cracow C o u r t of Appea l 
based the i r opinion t h a t t he re was a risk tha t the appl ican t would abscond, 
a risk which just i f ied his be ing de t a ined to en su re the p rope r conduct of the 
proceedings . T h e cour ts r e i t e r a t e d tha t opinion in near ly all t he i r decisions 
d ismiss ing the n u m e r o u s appl ica t ions for re lease he m a d e in the years 
following his a r res t on 4 O c t o b e r 1993 (see p a r a g r a p h s 29-34 above) . 

1 13. Aga in , t he risk of his abscond ing was one of t he m a i n factors t h a t 
the Regiona l C o u r t took into account w h e n d e t e r m i n i n g the a m o u n t of bail 
r e q u i r e d from the app l ican t (see p a r a g r a p h s 44-47 above) . T h a t risk 
w a r r a n t e d his d e t e n t i o n p e n d i n g a decis ion on the va lue of t he secur i ty 
(see p a r a g r a p h s 49-54 above) and , a p a r t from the r e a s o n a b l e suspicion 
tha t the app l ican t had c o m m i t t e d the offences of f raud a n d forgery, was 
indeed the m a i n r e a s o n why he was held in d e t e n t i o n for the per iod in issue. 

114. T h e C o u r t ag rees t h a t t h a t basis , in addi t ion to the suspicion t h a t 
t he app l ican t h a d c o m m i t t e d t he c r imina l offences in ques t ion , could 
init ial ly suffice to w a r r a n t his d e t e n t i o n . However , wi th t h e p a s s a g e of 
t i m e t h a t g r o u n d inevi tably b e c a m e less r e l evan t a n d , given tha t before 
be ing r e d e t a i n e d on 4 O c t o b e r 1993 the appl ican t had a l ready spent 
near ly a yea r in d e t e n t i o n (see p a r a g r a p h s 10-18 a n d 102-03 above) , only 
very compel l ing reasons would p e r s u a d e t he C o u r t t h a t his fu r the r 
d e t e n t i o n for two yea r s a n d four m o n t h s was jus t i f ied u n d e r Art icle 5 § 3. 

115. In the in s t an t case t he C o u r t has not found any such reasons , 
especial ly as the cour t s , desp i te r e p e a t e d l y r e fe r r ing to the two 
a f o r e m e n t i o n e d ins tances of t he app l i can t ' s fai lure to comply wi th a 
cour t o rde r , did not m e n t i o n any o t h e r c i r c u m s t a n c e capab le of showing 
t h a t the risk rel ied on ac tua l ly pe r s i s t ed d u r i n g the en t i r e re levan t per iod. 

116. T h e C o u r t accordingly concludes t h a t t he r ea sons rel ied on by the 
cour t s in the i r decis ions were not sufficient to just i fy t he app l i can t ' s be ing 
held in d e t e n t i o n for t he per iod in ques t ion . 

117. T h e r e has , t he re fo re , been a violat ion of Ar t ic le 5 § 3 of the 
Conven t ion . 

III. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

118. T h e appl icant fu r the r m a i n t a i n e d t h a t his r ight to a tr ial "within a 
reasonab le t i m e " had not been respec ted and tha t t h e r e h a d accordingly-
been a violation of Art icle 6 § 1 of t he Conven t ion , the re levant p a r t of 
which provides: 

"In the determination of... any criminal charge against him, everyone is entitled to 
a ... hearing within a reasonable time by [a] ... tribunal ..." 
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A. P e r i o d to b e t a k e n i n t o c o n s i d e r a t i o n 

119. T h e r e was no d ispute over when the proceedings s t a r t ed ; it was 
c o m m o n ground t h a t t he re levant d a t e was 8 Augus t 1991, w h e n the 
appl icant was charged . T h e par t ies did, however, d i sagree over w h e t h e r the 
proceedings could be r ega rded as still pend ing for the purposes of Art icle 6 § 1. 

120. T h e appl ican t a s se r t ed t h a t t he "cha rge aga ins t h i m " h a d not yet 
been d e t e r m i n e d because t h e e x a m i n a t i o n of the m e r i t s of his cassa t ion 
appea l was p e n d i n g in the S u p r e m e C o u r t . 

121. T h e G o v e r n m e n t a r g u e d t h a t the t r ia l had ended on 27 O c t o b e r 
1999, w h e n the C r a c o w C o u r t of Appea l de l ivered the final j u d g m e n t and 
t h a t it was i r re levan t w h e t h e r or not the app l i can t h a d lodged a cassa t ion 
a p p e a l wi th t he S u p r e m e C o u r t , because t h a t appea l was an except iona l 
r e m e d y whereby only final j u d g m e n t s could be con t e s t ed . 

122. T h e C o u r t r e i t e r a t e s t h a t Art ic le 6 § 1 does not compe l t he S t a t e s 
to set u p cour t s of appea l or of cassa t ion . N e v e r t h e l e s s , a S t a t e which does 
i n s t i t u t e such cour t s is r e q u i r e d to ensu re t h a t pe r sons a m e n a b l e to the 
law shall enjoy before t h e m the f u n d a m e n t a l g u a r a n t e e s c o n t a i n e d in 
Art ic le 6 (see, a m o n g o t h e r a u t h o r i t i e s , the De lcour t v. Belg ium 
j u d g m e n t of 17 J a n u a r y 1970, Ser ies A no. 11 pp . 13-15, § 25, a n d the 
Brua l la G o m e z de la T o r r e v. Spain j u d g m e n t of 19 D e c e m b e r 1997, 
Reports 1997-V1II, p . 2956, § 37) . 

Whi le t he m a n n e r in which Art ic le 6 is to be appl ied in re la t ion to cour ts 
of appea l or of cassa t ion d e p e n d s on the special f ea tu res of the proceedings 
in ques t ion , t he re can be no doubt t h a t appe l l a te or cassat ion proceedings 
come within the scope of Art ic le 6 (see, mutatis mutandis, the Twal ib v. Greece 
j u d g m e n t o f 9 J u n e 1 9 9 8 , ^ 0 ^ 1998-IV,pp. 1427-28, § 4 6 ) . Accordingly, the 
length of such proceedings should be t a k e n in to account in o rde r to establ ish 
w h e t h e r the overall l eng th of the proceedings was reasonab le . 

123. C o n s e q u e n t l y , and in t he absence of any evidence to show t h a t the 
S u p r e m e C o u r t has a l r eady given a ru l ing in the app l i can t ' s case , t he C o u r t 
finds t h a t t he p roceed ings have so far l as ted for m o r e t h a n n ine yea r s . 
However , given its j u r i sd i c t ion ratione temporis (see p a r a g r a p h 103 above) , 
t he C o u r t can only cons ider the per iod of seven years and some five m o n t h s 
which have e lapsed since 1 May 1993, a l t h o u g h it will have r e g a r d to the 
s tage r e a c h e d in t he p roceed ings on t h a t d a t e (see, for in s t ance , Humeri 
v. Poland [ G C ] , no. 26614/95, §§ 58-59, 15 O c t o b e r 1999, u n r e p o r t e d ) . 

B. R e a s o n a b l e n e s s o f t h e l e n g t h o f t h e p e r i o d in i s s u e 

124. T h e C o u r t will assess t he r ea sonab l enes s of t he l eng th of the 
p roceed ings in the light of the p a r t i c u l a r c i r c u m s t a n c e s of t he case and 
having r e g a r d to t h e c r i t e r i a laid down in its case-law, in p a r t i c u l a r the 
complex i ty of the case a n d t h e conduc t of t he app l i can t and of the 
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re levan t au tho r i t i e s . O n the l a t t e r poin t , w h a t is a t s t ake for t he app l ican t 
has also to be t a k e n in to account (see, a m o n g m a n y o t h e r a u t h o r i t i e s , t he 
Ph i l i sv . Greece (no. 2) j u d g m e n t o f 2 7 J u n e 1997, Reports 1997-IV,p . 1083, 
§ 35, and the P o r t i n g t o n v. G r e e c e j u d g m e n t of 23 S e p t e m b e r 1998, Reports 
1998-VI, p . 2630, § 2 1 ) . 

125. T h e appl ican t s u b m i t t e d tha t t he jud ic ia l a u t h o r i t i e s t h e m s e l v e s 
had m a d e his case complex because they had o rgan i sed the t r ia l badly. 
Firs t of all, t h e r e had b e e n n ine co-defendants indic ted t o g e t h e r wi th t he 
app l i can t , even t h o u g h the c h a r g e s aga ins t t h e m had had no connec t ion 
wi th those laid aga ins t h im . Th i s had re su l t ed in n ine ty-e ight wi tnesses 
be ing s u m m o n e d ; however , t he t e s t i m o n y of only seven of t h e m had b e e n 
re levan t to t he app l i can t ' s case . Secondly, at t he or ig inal t r ia l , t he cour t 
had b e e n imprope r ly cons t i t u t ed , and t h a t had r e su l t ed in the j u d g m e n t 
be ing q u a s h e d a n d a r e t r i a l o rde red . Th i rd ly , t he cour t m a d e a la te 
seve rance o r d e r a n d had eventua l ly dea l t wi th his case s epa ra t e ly af ter his 
or ig inal first-instance convict ion had been q u a s h e d . H a d it done t h a t at t he 
ou t se t , t he cha rges aga ins t h im would have been d e t e r m i n e d sooner . 

126. T h e appl icant went on to a r g u e t h a t the inefficient m a n n e r in which 
the au thor i t i e s had hand led his case had been the m a i n reason why the 
proceedings had lasted for so long. F u r t h e r m o r e , over the lengthy period of 
n i n e t e e n m o n t h s from F e b r u a r y 1996 to S e p t e m b e r 1997, the Regional C o u r t 
h a d failed to display due p rocedura l di l igence. T h e cour ts were therefore 
wholly responsible for the excessive l eng th of his tr ial . 

127. T h e G o v e r n m e n t d i sagreed a n d a r g u e d tha t the case was complex 
on account of t he volume of evidence, the n u m b e r of cha rges agains t the 
appl icant and his co-defendants and the large n u m b e r of the wi tnesses heard . 

128. In the i r view, t he app l i can t h a d subs tan t i a l ly c o n t r i b u t e d to 
p ro long ing the p roceed ings . H e had failed to a p p e a r at a n u m b e r of 
h e a r i n g s . H e h a d absconded , caus ing a s tay in t he t r ia l from M a r c h to 
O c t o b e r 1993. T h e psychia t r ic obse rva t ion u n d e r g o n e by h im and the 
need to place h im in hospi ta l s had also caused delays . In sum, the l eng th 
of the p roceed ings had b e e n a t t r i b u t a b l e main ly to his conduc t . 

129. R e f e r r i n g to the conduc t of the re levant a u t h o r i t i e s , the 
G o v e r n m e n t po in ted out t h a t t h e r e had been no sign of inact ivi ty on 
t he i r p a r t . O n the con t r a ry , t he cour t s had shown d u e di l igence in 
hand l ing the case and , a l t h o u g h the re had b e e n some , albeit negl igible , 
delays on the i r pa r t , the " r ea sonab l e t i m e " r e q u i r e m e n t had neve r the le s s 
b e e n compl ied wi th in t he app l i can t ' s case . 

130. T h e C o u r t cons iders t h a t , even t h o u g h the case was of some 
complexi ty , it c a n n o t be said t h a t th is in i tself jus t i f ied the e n t i r e l eng th 
of t he p roceed ings . 

It is t r u e t h a t in F e b r u a r y a n d M a r c h 1993 the app l ican t failed to 
a p p e a r before t h e cour t a n d t h a t , as a resul t , the t r ia l was ad jou rned to 
O c t o b e r 1993 (see p a r a g r a p h s 19-21 above) . However , t he C o u r t finds no 
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evidence to d e m o n s t r a t e t h a t a t a n y s u b s e q u e n t s t age of t he p roceed ings 
t he appl ican t showed d i la tory conduct or o therwise upse t t he p rope r 
conduc t of the t r ia l . In view of t h a t , the C o u r t cons iders t h a t his conduct 
did not c o n t r i b u t e subs tan t i a l ly to the l eng th of t he p roceed ings . 

T h e G o v e r n m e n t m a i n t a i n e d t h a t the cour t s , a l t h o u g h respons ib le for 
some delays , had not on the whole failed to d e t e r m i n e t he case wi th in a 
r ea sonab l e t i m e . T h e C o u r t observes , however , t h a t the du ty to 
a d m i n i s t e r j u s t i ce expedi t ious ly was i n c u m b e n t in t h e first p lace on 
t h e m , especial ly as d u r i n g the s u b s t a n t i a l pa r t of his t r ia l the appl icant 
had been in cus tody a n d had suffered from ser ious depress ion . This 
r equ i red pa r t i cu l a r di l igence of t h e m in dea l ing wi th his c a s e . 

In this connec t ion the C o u r t no tes t h a t af ter t he app l i can t ' s or iginal 
first-instance convict ion was q u a s h e d on 22 F e b r u a r y 1996, t he re t r ia l 
was schedu led for 10 O c t o b e r 1996 but began only on 18 M a r c h 1997, 
t h a t is to say, a f ter a lapse of m o r e t h a n a year . It was t h e n pos tponed to 
O c t o b e r 1997 (see p a r a g r a p h s 42 a n d 53-55 above) . Admi t t ed ly , the 
p o s t p o n e m e n t was - a t least in some par t - caused by even t s a t t r i b u t a b l e 
to the app l i can t ' s co -defendan t s (see p a r a g r a p h s 53 a n d 55 above) . 
Neve r the l e s s , t h a t lack of p rog res s in t he p roceed ings r e su l t ed in a to ta l 
delay of near ly one year a n d e ight m o n t h s , a de lay for which the C o u r t 
does not find a sufficient jus t i f ica t ion a n d which it cons iders 
incompa t ib le wi th the di l igence r e q u i r e d u n d e r Art ic le 6 § 1. 

131. Accordingly, t he C o u r t canno t r ega rd t he per iod of t ime t h a t 
e lapsed in t he i n s t an t case a s r e a s o n a b l e . 

T h e r e has , the re fo re , been a viola t ion of Art ic le 6 § 1 of t he Conven t ion . 

IV. ALLEGED V I O L A T I O N O F ARTICLE 13 O F T H E C O N V E N T I O N 

132. T h e appl icant s u b m i t t e d , lastly, t h a t he had had no effective 
r e m e d y w h e r e b y to raise t he issue of t he excessive l eng th of the 
proceedings in his case before a na t iona l au thor i ty . In his view, t he re had, 
accordingly, been a violation of Art icle 13 of t he Convent ion , which provides: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

133. In t he p r e s e n t case t h e C o u r t has b e e n invi ted to d e t e r m i n e t he 
scope of t he C o n t r a c t i n g S t a t e s ' obl iga t ion u n d e r Art ic le 13 to provide a 
pe r son wi th a n "effective r e m e d y before a na t i ona l a u t h o r i t y " if the 
Conven t i on r ight a s se r t ed by the appl ican t is t he r ight to a " h e a r i n g 
wi th in a r ea sonab l e t i m e " g u a r a n t e e d by Art ic le 6 § 1. T h e appl ican t 
a r g u e d t h a t Art ic le 13 should be i n t e r p r e t e d as r e q u i r i n g such an 
"effective r e m e d y " ; the G o v e r n m e n t d i spu t ed t h a t . T h e C o m m i s s i o n did 
not find it necessa ry to d e t e r m i n e this issue. 
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A. A r g u m e n t s o f t h e p a r t i e s 

/. The applicant 

134. T h e app l i can t , bo th in his m e m o r i a l a n d a t t he h e a r i n g before t he 
C o u r t , re l ied heavily on t he opin ion of the d i s sen t ing m e m b e r s of the 
C o m m i s s i o n , who had cons ide red not only tha t it was necessa ry to 
e x a m i n e his c o m p l a i n t u n d e r Art ic le 13 bu t a lso t h a t t h e r e h a d b e e n a 
b r e a c h of tha t provision. In add i t ion , he r e fe r red to t he C o m m i s s i o n ' s 
r epo r t in the case of Mikulsk i v. Po land (appl ica t ion no. 27914/95, 
C o m m i s s i o n ' s r epo r t of 10 S e p t e m b e r 1999, u n p u b l i s h e d ) , in which the 
C o m m i s s i o n , having found no violat ion of Art ic le 6 § 1 of t he Conven t i on 
in respec t of the l eng th of c r imina l p roceed ings aga ins t the app l i can t , had 
n e v e r t h e l e s s exp res sed t h e view t h a t t h e r e h a d b e e n a viola t ion of 
Ar t ic le 13 on account of t he lack of any r e m e d y w h e r e b y he could have 
pu t t he subs t ance of his compla in t abou t the l eng th of those p roceed ings 
before a c o m p e t e n t na t i ona l au tho r i t y . 

135. T h e app l ican t cons idered , as t he C o m m i s s i o n had done in the 
Mikulsk i r epor t , t h a t even t h o u g h in ce r t a in cases Art ic le 6 § 1 could be 
seen as a lex specialis in re la t ion to Art ic le 13 - for i n s t ance in cases w h e r e a 
pe r son compla ined tha t his r ight of access to a t r i b u n a l had not been 
r e spec ted - t he s a m e did not hold t rue for c o m p l a i n t s about 
i n f r i n g e m e n t s of t he r ight to a h e a r i n g wi th in a r ea sonab l e t ime . In such 
cases Art ic le 13 of the Conven t i on should in pr inciple apply i r respec t ive of 
w h e t h e r a violat ion of Art ic le 6 § 1 had been found. 

136. H e also po in ted out t h a t an individual ' s e n t i t l e m e n t to an 
effective r e m e d y u n d e r Art ic le 13 did not d e p e n d on w h e t h e r or not a 
violat ion of his Conven t i on r igh t s had in fact b e e n found bu t on w h e t h e r 
he h a d an a rguab l e c la im t h a t those r igh ts had b e e n viola ted. 

137. Accord ing to the app l i can t , Polish legis la t ion had not provided 
any legal r e m e d y w h e r e b y he could have effectively con t e s t ed t he l eng th 
of the c r imina l p roceed ings aga ins t h im a n d h a d his r ight to a " h e a r i n g 
wi th in a r ea sonab l e t i m e " enforced. In consequence , his r ight to an 
"effective r e m e d y before a na t iona l a u t h o r i t y " wi th in t he m e a n i n g of 
Art ic le 13 h a d not been r e spec ted . 

2. The Government 

138. T h e G o v e r n m e n t d i sag reed wi th the app l ican t on all po in t s . In 
the i r m e m o r i a l they subscr ibed to the view expres sed by the major i ty of 
t he C o m m i s s i o n a n d m a i n t a i n e d t h a t it was not necessa ry to e x a m i n e 
w h e t h e r in the p r e s e n t case t h e r e h a d also been a viola t ion of Art ic le 13 
of t he Conven t ion on accoun t of the a l leged absence of an "effective 
d o m e s t i c r e m e d y " aga ins t excessive l e n g t h of p roceed ings . 
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139. At t he h e a r i n g , t h e y fu r the r a r g u e d t h a t t h e a p p r o a c h a d o p t e d by 
the C o m m i s s i o n in the Mikulski case h a d been incons i s ten t wi th the 
C o u r t ' s e s tab l i shed case- law on the r e l a t i onsh ip b e t w e e n Ar t ic les 6 § 1 
and 13 of t h e C o n v e n t i o n a n d t h a t t he C o m m i s s i o n ' s opinion in t h a t case 
was en t i re ly u n s u p p o r t e d by the ratio legis of the l a t t e r provision. In tha t 
con tex t , they s t r e s sed t h a t the C o u r t had given n u m e r o u s j u d g m e n t s -
they re fe r red in p a r t i c u l a r to those in t he cases of K a d u b e c v. Slovakia 
( j u d g m e n t of 2 S e p t e m b e r 1998, Reports 1998-VI) a n d Brua l la G o m e z de 
la T o r r e ( j u d g m e n t c i ted above) - in which it had cons i s ten t ly held e i the r 
t h a t " t h e r e q u i r e m e n t s of Art ic le 13 a r e less str ict t h a n , a n d a r e he re 
absorbed by, those of Art ic le 6" or t h a t " the role of Art ic le 6 § 1 in 
r e l a t ion to Ar t ic le 13 is t h a t of a lex specialis, t h e r e q u i r e m e n t s of 
Art ic le 13 be ing abso rbed by those of Art ic le 6 § 1". It was no tewor thy 
t h a t t he C o u r t had app l ied t he s a m e lex specialis a p p r o a c h in respec t of 
Art ic le 5 § 4 of the Conven t i on which, like Art ic le 6 § 1, g u a r a n t e e d a 
r ight of a s tr ict ly p r o c e d u r a l c h a r a c t e r . 

140. T h e G o v e r n m e n t a l so r e fe r red to the cases of P izze t t i v. Italy, 
j u d g m e n t of 26 F e b r u a r y 1993, Series A no. 257-C, Giuseppe Tripodi 
v. Italy, no. 40946/98, 25 J a n u a r y 2000, u n r e p o r t e d , and Bouilly v. France, 
no. 38952/97 , 7 D e c e m b e r 1999, u n r e p o r t e d , m a i n t a i n i n g t h a t t he C o u r t , 
af ter finding a violat ion of the r ight to a " h e a r i n g wi th in a reasonab le 
t i m e " , had cons is ten t ly held tha t it was not necessa ry to e x a m i n e 
the compla in t abou t t he lack of a r e m e d y for t he excessive l eng th of 
those p roceed ings u n d e r Art ic le 13. T h e G o v e r n m e n t s t r e s sed t h a t 
t h e C o m m i s s i o n i tself h a d c i ted t h a t form of words in t he p re sen t 
case , r e fe r r ing to the Pizze t t i j u d g m e n t . Yet in the Mikulsk i case the 
C o m m i s s i o n had d e e m e d tha t j u d g m e n t i r re levan t because it had found 
no violat ion of t h e r igh t to a h e a r i n g wi th in a r ea sonab l e t i m e b u t had 
cons ide red t h a t t he app l i can t neve r the l e s s had an " a r g u a b l e c l a im" t h a t 
the r ight had been viola ted a n d t h a t t he less s tr ict g u a r a n t e e s of Art ic le 13 
had the re fo re c o m e in to play. 

141. Such a conclusion, t he G o v e r n m e n t m a i n t a i n e d , had been 
incons is ten t wi th t h e C o m m i s s i o n ' s own a p p r o a c h in the P izze t t i case , in 
which it had cons ide red t h a t Art ic le 13 was not appl icable w h e r e the 
a l leged violat ion of t he C o n v e n t i o n had t a k e n place in t he con tex t of 
jud ic ia l p roceed ings (see t h e P izze t t i j u d g m e n t c i ted above , op in ion of 
t he C o m m i s s i o n , pp. 41-42) . 

142. T h e G o v e r n m e n t said t h a t t hey saw no convincing r eason to 
r econs ide r t he ex is t ing c lear , cons i s ten t case- law of t he C o u r t on the 
r e l a t ionsh ip b e t w e e n Art ic les 6 § 1 and 13 of t he Conven t i on . In 
pa r t i cu l a r , t hey cr i t ic ised t h e C o m m i s s i o n ' s a r g u m e n t in t h e Mikulski 
case t h a t , given the very la rge n u m b e r of compla in t s ab o u t t he excessive 
l eng th of p roceed ings , t he appl icabi l i ty of Art ic le 13 to t he r ight to a 
h e a r i n g wi th in a r ea sonab l e t i m e migh t be of cons ide rab le prac t ica l 
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i m p o r t a n c e in giving effect at d o m e s t i c level to one of t he f u n d a m e n t a l 
p rocedu ra l g u a r a n t e e s in Ar t ic le 6. O n t h e con t ra ry , t hey a r g u e d t h a t 
c r e a t i n g a s e p a r a t e , new r e m e d y - which would for all p rac t ica l pu rposes 
m e a n es tab l i sh ing an add i t iona l r ight of appea l - could only p ro long the 
l eng th of p roceed ings in domes t i c cour t s . 

143. In t h a t connec t ion , they a s s e r t e d t h a t if a S t a t e had a backlog of 
bus iness in its sys t em of j u s t i c e , it would not s e e m r ea sonab l e to r e m e d y 
the s i tua t ion by r equ i r i ng t h a t S t a t e to c r e a t e a new judic ia l or o t h e r 
m e a n s of compla in ing about delays in p roceed ings . T h e l eng th of 
p roceed ings should be looked on as a s t r u c t u r a l dysfunction a n d more 
comprehens ive m e a s u r e s would be n e e d e d to c o u n t e r a c t it. 

144. F u r t h e r m o r e , the G o v e r n m e n t added , ca r ry ing l i tera l 
i n t e r p r e t a t i o n ad absurdum would lead to t he conclusion tha t t h e r e should 
also be an "effective r e m e d y before a na t iona l a u t h o r i t y " for pe r sons who 
compla ined of a violat ion of Art ic le 13. For all those reasons the 
G o v e r n m e n t concluded t h a t Ar t ic le 6 § 1 of t he Conven t ion was a lex 
specialis in re la t ion to Art ic le 13 and t h a t consequen t ly t he l a t t e r 
provision did not apply to cases in which the app l i can t ' s compla in t about 
t he l eng th of p roceed ings was e x a m i n e d u n d e r Art ic le 6 § 1. 

145. T h e G o v e r n m e n t finally s u b m i t t e d tha t should the C o u r t find it 
necessary to examine the case u n d e r Art icle 13, t h e r e h a d been no violation 
of t ha t provision. T h e y acknowledged t h a t t he re was no s ingle , specific 
r e m e d y in Poland whereby to compla in about delays in judicial proceedings . 
However , they were of the opinion tha t in the cr iminal proceedings agains t 
h im the appl icant could have ra ised t h e issue of the i r l eng th in his appea l s 
agains t decisions to prolong his de t en t ion or in the appl icat ions for re lease 
he m a d e u n d e r Article 214 of the Code of C r imina l P rocedure (see 
p a r a g r a p h 79 above) . T h e appl icant could also have lodged a compla in t 
with the pres iden t of the court dea l ing wi th his case or with the Min i s te r of 
Ju s t i ce . T h a t would have re su l t ed in those pe r sons ' p u t t i n g his case u n d e r 
their admin is t ra t ive supervision. T h e admin i s t ra t ive supervision migh t , in 
principle, have resul ted in disciplinary sanct ions be ing imposed on the 
j u d g e if he or she had failed to conduct t he tr ial effectively and expedit iously. 

A l though it could not give any di rec t r ed res s to such a c o m p l a i n a n t , the 
G o v e r n m e n t m a i n t a i n e d t h a t t he a g g r e g a t e of r e m e d i e s r e f e r r ed to by 
t h e m satisfied t he r e q u i r e m e n t s of Ar t ic le 13 of t he Conven t ion . 

B. T h e C o u r t ' s a s s e s s m e n t 

/. Whether it is necessary to examine the complaint under Article 13 

146. In m a n y previous cases in which the C o u r t has found a violation of 
Article 6 § 1 it did not consider it necessary also to rule on an accompanying 
complaint m a d e u n d e r Art icle 13. M o r e often t h a n not this was because in the 
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c i rcumstances Article 6 § 1 was d e e m e d to cons t i tu te a lexspecialis in re la t ion 
to Art icle 13. 

T h u s , w h e r e the Conven t i on r ight a s se r t ed by the individual is a "civil 
r i g h t " recognised u n d e r d o m e s t i c law - such as t he r ight of p r o p e r t y - the 
p ro tec t ion afforded by Ar t ic le 6 § 1 will also be avai lable (see , for e x a m p l e , 
t he S p o r r o n g and L o n n r o t h v. Sweden j u d g m e n t of 23 S e p t e m b e r 1982, 
Ser ies A no. 52, pp. 31-32, § 88) . In such c i r c u m s t a n c e s t he sa feguards of 
Art ic le 6 § 1, imply ing the full panoply of a jud ic ia l p r o c e d u r e , a r e s t r i c te r 
t h a n , and absorb , those of Art ic le 13 (see, for e x a m p l e , the Brua l l a G o m e z 
de la T o r r e j u d g m e n t ci ted above , p . 2957, § 41) . 

T h e C o u r t has appl ied a s imi lar logic in cases w h e r e the app l i can t ' s 
g r ievance has been d i r ec t ed at the adequacy of an ex is t ing appe l l a t e or 
cassa t ion p r o c e d u r e c o m i n g wi th in t he a m b i t of b o t h Ar t ic le 6 § 1 u n d e r 
its " c r i m i n a l " head and Art ic le 13 (see the K a m a s i n s k i v. Aus t r i a 
j u d g m e n t of 19 D e c e m b e r 1989, Ser ies A no. 168, pp . 45-46, § 110 - in 
re la t ion to null i ty p roceed ings before the S u p r e m e C o u r t ) . 

In such cases t h e r e is no legal in te res t in r e - e x a m i n i n g the s a m e subject 
m a t t e r of compla in t u n d e r the less s t r i ngen t r e q u i r e m e n t s of Art ic le 13. 

147. T h e r e is, however , no over lap and hence no absorp t ion w h e r e , as 
in t h e p re sen t case , t he a l leged Conven t ion violat ion t h a t the individual 
wishes to b r i n g before a "na t iona l a u t h o r i t y " is a v io la t ion of t he r ight to 
t r ial wi th in a r ea sonab l e t i m e , c o n t r a r y to Art ic le 6 § 1. T h e ques t ion of 
w h e t h e r t he app l ican t in a given case did benefi t from tr ial within a 
r easonab le t i m e in t h e d e t e r m i n a t i o n of civil r igh t s a n d obl iga t ions or a 
c r imina l cha rge is a s e p a r a t e legal issue from t h a t of w h e t h e r t h e r e was 
avai lable to t he appl ican t u n d e r domes t i c law an effective r e m e d y to 
ven t i l a t e a compla in t on t h a t g r o u n d . In t he p re sen t case t he issue to be 
d e t e r m i n e d before the Art ic le 6 § 1 " t r i b u n a l s " was the c r imina l cha rges 
b r o u g h t aga ins t the app l i can t , w h e r e a s t he compla in t t h a t he w a n t e d to 
have e x a m i n e d by a " n a t i o n a l a u t h o r i t y " for the pu rposes of Art ic le 13 was 
t he s e p a r a t e one of t he u n r e a s o n a b l e length of t he p roceed ings . 

In c o m p a r a b l e cases in t h e p a s t , t h e C o u r t h a s none the l e s s decl ined to 
ru le on a n a c c o m p a n y i n g compla in t of t he absence of an effective r e m e d y 
as g u a r a n t e e d by Art ic le 13, cons ide r ing it u n n e c e s s a r y in view of its pr ior 
f inding of a b r e a c h of the " r ea sonab l e t i m e " r e q u i r e m e n t laid down in 
Art ic le 6 § 1 (sec, a m o n g o t h e r e x a m p l e s , t he j u d g m e n t s c i ted above: 
P izze t t i , p . 37, § 2\;Bouilly, § 27; and Giuseppe Tripocii, § 15). 

148. In the C o u r t ' s view, t he t i m e has come to review its case-law in 
the l ight of the c o n t i n u i n g a c c u m u l a t i o n of app l ica t ions before it in 
which t h e only, or p r inc ipa l , a l l ega t ion is t h a t of a fai lure to ensu re a 
h e a r i n g wi th in a r ea sonab l e t i m e in b r e a c h of Art ic le 6 § 1. 

T h e growing f requency wi th which violat ions in this r e g a r d a re be ing 
found has recen t ly led t h e C o u r t to d r a w a t t e n t i o n to " t h e i m p o r t a n t 
d a n g e r " t h a t exists for the ru le of law wi th in na t iona l legal o rde r s when 
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"excessive delays in t he a d m i n i s t r a t i o n of j u s t i c e " occur "in respec t of 
which l i t igants have no d o m e s t i c r e m e d y " (see, for e x a m p l e , Bottazzi 
v. Italy [ G C ] , no. 34884/97, § 22, E C H R 1999-V; Di Mauro v. Italy [ G C ] , 
no . 34256/96, § 23, E C H R 1999-V; A.P. v. Italy [ G C ] , no. 35265/97, § 18, 
28 J u l y 1999, u n r e p o r t e d ; and Ferrari v. Italy [ G C ] , no. 33440/96, § 21 , 
28 J u l y 1999, u n r e p o r t e d ) . 

149. Agains t th is backg round , t he C o u r t now perceives the need to 
e x a m i n e the app l i can t ' s compla in t u n d e r Art ic le 13 t a k e n sepa ra te ly , 
n o t w i t h s t a n d i n g its ea r l i e r f inding of a viola t ion of Art ic le 6 § 1 for 
fai lure to try him wi thin a r easonab le t ime . 

2. Applicability of Article 13 to complaints alleging a violation of the right to 
a hearing within a reasonable time 

150. T h e G o v e r n m e n t a r g u e d t h a t Art ic le 13 did not apply to cases in 
which the app l i can t ' s compla in t abou t the l eng th of p roceed ings was 
e x a m i n e d u n d e r Art ic le 6 § 1. T h e y also r e f e r r ed to t h e C o m m i s s i o n ' s 
opinion in t he Pizzet t i case t h a t Art ic le 13 was not appl icable w h e r e t h e 
a l leged violat ion had t a k e n place in t he contex t of jud ic ia l p roceed ings 
(see p a r a g r a p h s 139-44 above) . 

151. T h e C o u r t finds n o t h i n g in t h e l e t t e r of Art ic le 13 to g r o u n d a 
pr inciple w h e r e b y t h e r e is no scope for its appl ica t ion in r e l a t ion to any 
of t he a spec t s of t he " r ight to a c o u r t " e m b o d i e d in Art ic le 6 § 1. Nor can 
any sugges t ion of such a l imi ta t ion on the ope ra t i on of Art ic le 13 be found 
in its d r a f t i ng history. 

Admi t t ed ly , t he p ro tec t ion afforded by Art ic le 13 is not abso lu t e . T h e 
con tex t in which an a l leged viola t ion - or ca tegory of violat ions - occurs 
m a y en t a i l i n h e r e n t l imi ta t ions on the conceivable r e m e d y . In such 
c i r c u m s t a n c e s Art ic le 13 is not t r e a t e d as be ing inappl icable bu t its 
r e q u i r e m e n t of an "effective r e m e d y " is to be read as m e a n i n g "a r e m e d y 
t h a t is as effective as can be hav ing r e g a r d to the r e s t r i c t ed scope for 
r ecourse i n h e r e n t in [ the p a r t i c u l a r c o n t e x t ] " (see t he Klass and O t h e r s 
v. G e r m a n y j u d g m e n t of 6 S e p t e m b e r 1978, Ser ies A no. 28, p . 3 1 , § 69). 
F u r t h e r m o r e , "Art icle 13 does not go so far as to g u a r a n t e e a r e m e d y 
al lowing a C o n t r a c t i n g S t a t e ' s laws to be cha l l enged before a na t iona l 
a u t h o r i t y on the g round of be ing c o n t r a r y to t he C o n v e n t i o n " (see t h e 

J a m e s a n d O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t of 21 F e b r u a r y 1986, 
Ser ies A no. 98, p . 47 , § 85) . T h u s , Art ic le 13 c a n n o t be r e a d as r e q u i r i n g 
t he provision of a n effective r e m e d y tha t would enab le t he individual to 
compla in about t he absence in d o m e s t i c law of access to a cour t as 
s ecu red by Ar t ic le 6 § 1. 

As r e g a r d s an a l leged fai lure to e n s u r e t r ia l wi th in a r ea sonab l e t i m e , 
however , no such i n h e r e n t qual i f ica t ion on the scope of Art ic le 13 can be 
d i sce rned . 
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152. O n the con t ra ry , the place of Ar t ic le 13 in t he s c h e m e of h u m a n 
r igh ts p ro t ec t i on set u p by t h e C o n v e n t i o n would a r g u e in favour of 
impl ied res t r i c t ions of Art ic le 13 be ing kep t to a m i n i m u m . 

By v i r tue of Art ic le 1 (which provides: "The H igh C o n t r a c t i n g Pa r t i e s 
shall secure to everyone wi thin the i r ju r i sd ic t ion the r ights a n d f reedoms 
defined in Section I of this Conven t ion" ) , the p r i m a r y responsibi l i ty for 
i m p l e m e n t i n g and enforcing the g u a r a n t e e d r ights a n d f reedoms is laid o n 
t he na t iona l au tho r i t i e s . T h e mach ine ry of compla in t to the C o u r t is thus 
subsidiary to na t iona l sys tems sa feguard ing h u m a n r igh ts . This subsidiary 
c h a r a c t e r is a r t i cu l a t ed in Art icles 13 a n d 35 § 1 of t he Conven t ion . 

T h e purpose of Art icle 35 § 1, which sets out the rule on exhaus t ion of 
domes t i c r e m e d i e s , is to afford the C o n t r a c t i n g S t a t e s the oppor tun i ty of 
p reven t ing or pu t t i ng r ight the violations al leged aga ins t t h e m before those 
a l legat ions a re submi t t ed to the C o u r t (see, as a recen t au thor i ty , Selmouni 
v.France [ G C ] , no. 25803/94, § 7 4 , E C H R 1999-V) .The rule in Art ic le 35 § 1 is 
based on the assumpt ion , reflected in Art icle 13 (with which it has a close 
affinity), t h a t t he re is an effective domes t i c r e m e d y available in respect of 
the al leged b reach of an individual 's Conven t ion r ights (ibid.). 

In t h a t way, Ar t ic le 13, giving di rec t express ion to the S t a t e s ' obl igat ion 
to p ro tec t h u m a n r igh t s first a n d foremost wi th in t h e i r own legal sys tem, 
es tab l i shes an add i t iona l g u a r a n t e e for a n individual in o r d e r to en su re 
t h a t he or she effectively enjoys those r igh t s . T h e object of Art ic le 13, as 
e m e r g e s from the travaux préparatoires (see t he Collected Edition of the 
"Travaux Préparatoires" of the European Convention on Human Rights, vol. II, 
pp . 485 a n d 490 , a n d vol. I l l , p . 651) , is to provide a m e a n s w h e r e b y 
individuals can ob ta in relief at na t iona l level for violat ions of the i r 
Conven t i on r igh t s before hav ing to set in mot ion the i n t e r n a t i o n a l 
m a c h i n e r y of compla in t before the C o u r t . F r o m this pe rspec t ive , the 
r ight of a n individual to t r ia l wi th in a r ea sonab le t i m e will be less 
effective if t h e r e exis ts no o p p o r t u n i t y to submi t t he Conven t i on c la im 
first to a na t iona l au tho r i t y ; a n d the r e q u i r e m e n t s of Art ic le 13 a r e to be 
seen as re inforc ing those of Art ic le 6 § 1, r a t h e r t h a n be ing absorbed by 
the gene ra l obl iga t ion imposed by t h a t Ar t ic le not t o subject individuals to 
i n o r d i n a t e delays in legal p roceed ings . 

153. T h e G o v e r n m e n t , however , a r g u e d tha t r e q u i r i n g a r e m e d y for 
i no rd ina t e l eng th of p roceed ings u n d e r Art icle 13 is t a n t a m o u n t to 
impos ing on S t a t e s a new obl iga t ion to es tab l i sh a " r ight of appea l " , in 
p a r t i c u l a r a r ight to appea l on t he m e r i t s , which, as such , is g u a r a n t e e d 
only in c r imina l m a t t e r s u n d e r Art ic le 2 of Protocol No. 7 to the 
Conven t ion ; and t h a t in prac t ice t he exerc ise of such a r e m e d y could only 
pro long p roceed ings in d o m e s t i c cour t s (see p a r a g r a p h s 142-43 above) . 

154. T h e C o u r t does not accept t he G o v e r n m e n t ' s submiss ions . 
A r e m e d y for c o m p l a i n i n g abou t u n r e a s o n a b l e l eng th of p roceed ings 

does not as such involve a n appea l aga ins t t he " d e t e r m i n a t i o n " of any 
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c r imina l c h a r g e or of civil r igh t s a n d obl iga t ions . In any event , subject to 
compl i ance wi th t he r e q u i r e m e n t s of t he C o n v e n t i o n , the C o n t r a c t i n g 
S t a t e s - as the C o u r t has held on m a n y previous occasions - a r e afforded 
some d i sc re t ion as to the m a n n e r in which they provide t he relief r e q u i r e d 
by Ar t ic le 13 a n d conform to the i r Conven t ion obl igat ion u n d e r t h a t 
provision (see, for e x a m p l e , t he Kaya v. T u r k e y j u d g m e n t of 19 F e b r u a r y 
199», Reports 1998-1, pp . 329-30, § 106). 

As to the sugges t ion t h a t r e q u i r i n g yet a fu r the r r e m e d y would resul t in 
d o m e s t i c p roceed ings be ing m a d e even m o r e c u m b e r s o m e , t h e C o u r t 
would observe that even though ai present t he re is no prevai l ing p a t t e r n 
in the legal o rde r s of the C o n t r a c t i n g S t a t e s in respec t of r e m e d i e s for 
excessive l eng th of p roceed ings , t h e r e a r e e x a m p l e s e m e r g i n g from the 
C o u r t ' s own case- law on the ru le on e x h a u s t i o n of domes t i c r e m e d i e s 
which d e m o n s t r a t e t h a t it is not imposs ib le t o c r e a t e such r e m e d i e s 
and o p e r a t e t h e m effectively (sec, for in s t ance , Gonzalez Marin v. Spain 
( d e c ) , no. 39521/98, ECFFR 1999-VII, and Tome Mota v. Portugal ( d e c ) , 
no. 32082/96, E C H R 1999-IX). 

155. If Art icle 13 is, as the G o v e r n m e n t a r g u e d , to be i n t e r p r e t e d as 
having no appl ica t ion to the r ight to a h e a r i n g wi th in a r ea sonab le t i m e 
as s a f egua rded by Art ic le 6 § 1, individuals will sys temat ica l ly be forced to 
refer to t he C o u r t in S t r a s b o u r g c o m p l a i n t s t h a t would o the rwi se , a n d in 
t he C o u r t ' s opin ion m o r e app rop r i a t e ly , have to be add re s sed in the first 
place wi th in t he na t iona l legal sys tem. In the long t e r m the effective 
funct ioning, on b o t h the na t iona l a n d i n t e r n a t i o n a l level, of t he s ch eme 
of h u m a n r igh t s p ro tec t ion set up by the Conven t i on is l iable to be 
w e a k e n e d . 

156. In view of t he foregoing cons ide ra t ions , t he C o u r t cons iders t h a t 
t he cor rec t i n t e r p r e t a t i o n of Art ic le 13 is t ha t t h a t provision g u a r a n t e e s 
an effective r e m e d y before a na t iona l a u t h o r i t y for a n a l leged b reach of 
t he r e q u i r e m e n t u n d e r Art ic le 6 § 1 to h e a r a case wi th in a r easonab le 
t i m e . 

3. Compliance with the requirements of Article 13 

157. As the C o u r t has held on m a n y occasions , Art ic le 13 of t he 
C o n v e n t i o n g u a r a n t e e s t he avai labi l i ty a t na t i ona l level of a r e m e d y to 
enforce t he subs t ance of the Conven t i on r igh ts a n d f reedoms in w h a t e v e r 
form they m a y h a p p e n to be secured in the d o m e s t i c legal o rde r . T h e 
effect of Art ic le 13 is thus to r equ i r e the provision of a domes t i c r e m e d y 
to deal wi th the subs t ance of an " a r g u a b l e c o m p l a i n t " u n d e r the 
Conven t i on a n d to g r a n t a p p r o p r i a t e rel ief (see, a m o n g m a n y o t h e r 
a u t h o r i t i e s , the Kaya j u d g m e n t c i ted above) . 

T h e scope of t he C o n t r a c t i n g S t a t e s ' ob l iga t ions u n d e r Art ic le 13 var ies 
d e p e n d i n g on the n a t u r e of t he app l i can t ' s compla in t ; however , t he 
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r e m e d y r e q u i r e d by Art ic le 13 m u s t be "effective" in prac t ice as well as 
in law (see, for e x a m p l e , tihan v. Turkey [ G C ] , no. 22277/93 , § 97, E C H R 
2000-vn). 

T h e "effect iveness" of a " r e m e d y " wi th in the m e a n i n g of Art ic le 13 
does not d e p e n d on the ce r t a in ty of a favourable o u t c o m e for the 
app l i can t . Xor does t he " a u t h o r i t y " r e fe r red to in t h a t provision 
necessar i ly have to be a jud ic ia l au tho r i t y ; bu t if it is not , its powers and 
the g u a r a n t e e s which it affords a r e re levant in d e t e r m i n i n g w h e t h e r the 
r e m e d y before it is effective. Also, even if a single r e m e d y does not by 
itself en t i re ly satisfy t he r e q u i r e m e n t s of Art ic le 13, t he a g g r e g a t e of 
r e m e d i e s j^rovided for u n d e r d o m e s t i c law m a y do so (see, a m o n g m a n y 
o t h e r a u t h o r i t i e s , the Silver and O t h e r s v. the U n i t e d K i n g d o m 
j u d g m e n t of 25 M a r c h 1983, Ser ies A no. 6 1 , p . 42, § 113, a n d the 
C h a h a l v. t he U n i t e d K i n g d o m j u d g m e n t of 15 N o v e m b e r 1996, Reports 
1996-V, pp. 1869-70, § 145). 

158. It r e m a i n s for the C o u r t to d e t e r m i n e w h e t h e r the m e a n s 
avai lable to the appl ican t in Polish law for ra i s ing a compla in t about 
t he l eng th of the p roceed ings in his case would have b e e n "effective" 
in the sense e i the r of p r e v e n t i n g t he a l leged violat ion or its 
con t i nua t i on , or of provid ing a d e q u a t e r ed re s s for any violat ion t h a t 
had a l r eady occur red . 

159. T h e C o u r t no tes at t he ou t se t t h a t the G o v e r n m e n t did not claim 
t h a t t h e r e was any specific legal avenue w h e r e b y the appl ican t could 
compla in of t he l eng th of t he p roceed ings bu t s u b m i t t e d t h a t t he 
a g g r e g a t e of several r e m e d i e s satisfied the Art ic le 13 r e q u i r e m e n t s . T h e y 
did not , however , indica te w h e t h e r and , if so, how the app l i can t could 
ob ta in rel ief - e i t he r p revent ive or c o m p e n s a t o r y - by hav ing recourse to 
those r e m e d i e s (see p a r a g r a p h 145 above) . It was not sugges t ed t h a t any 
of t he s ingle r e m e d i e s r e fe r red to , or a combina t i on of t h e m , could have 
exped i t ed the d e t e r m i n a t i o n of t he c h a r g e s aga ins t t he app l ican t or 
provided h im with a d e q u a t e r ed re s s for delays t h a t had a l r eady occur red . 
Nor did t he G o v e r n m e n t supply any e x a m p l e from d o m e s t i c prac t ice 
showing t h a t , by us ing the m e a n s in ques t ion , it was possible for t he 
app l ican t to ob ta in such a relief. 

T h a t would in itself d e m o n s t r a t e t h a t t he m e a n s r e f e r r ed to do not 
m e e t t h e s t a n d a r d of "effec t iveness" for t he pu rposes of Art ic le 13 
because , as the C o u r t has a l ready said (see p a r a g r a p h 157 above) , t he 
r e q u i r e d r e m e d y m u s t be effective bo th in law a n d in p rac t ice . 

160. Accordingly, t he C o u r t holds t h a t in t he p r e s e n t case t h e r e has 
been a violat ion of Art ic le 13 of t he C o n v e n t i o n in tha t t he app l ican t had 
no d o m e s t i c r e m e d y w h e r e b y he could enforce his r ight to a " h e a r i n g 
wi th in a r ea sonab l e t i m e " as g u a r a n t e e d by Art ic le 6 § 1 of the 
Conven t i on . 
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V. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

161. Art ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of" the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

162. U n d e r the h e a d of pecun ia ry d a m a g e , t he app l ican t c l a imed a 
s u m of 480,000 zlotys (PLN) for loss of profi ts from his c o m m e r c i a l 
activity, caused by his l eng thy d e t e n t i o n . 

T h e appl ican t fu r the r asked the C o u r t to award h im 800,000 U n i t e d 
S t a t e s do l la r s ( U S D ) , or t he i r equ iva len t in zlotys, for m o r a l suffering 
and d i s t ress r e su l t i ng from a violat ion of his Conven t ion r igh t s . 

163. T h e G o v e r n m e n t cons ide red t h a t t he s u m s in q u e s t i o n were 
ino rd ina te ly excessive. T h e y r e q u e s t e d the C o u r t to rule tha t the finding 
of a viola t ion would cons t i t u t e in itself sufficient j u s t sa t is fact ion. In t he 
a l t e rna t i ve , t hey invi ted t he C o u r t to m a k e a n a w a r d of j u s t sa t i s fac t ion on 
the basis of its case-law in s imi la r cases and na t iona l economic 
c i r c u m s t a n c e s . 

164. T h e C o u r t ' s conclusion, on t he evidence before it, is t h a t the 
app l ican t has failed to d e m o n s t r a t e t h a t t h e pecun ia ry d a m a g e p leaded 
was ac tua l ly caused by his be ing held in cus tody for t he re levan t per iod . 
C o n s e q u e n t l y , t h e r e is no jus t i f i ca t ion for m a k i n g any award to him u n d e r 
t h a t head . 

165. O n the o t h e r h a n d , t he C o u r t accep t s t h a t t he app l i can t has 
ce r ta in ly suffered non-pecun ia ry d a m a g e - such as d i s t ress a n d 
f rus t r a t ion r e su l t i ng from the p r o t r a c t e d l eng th of his d e t e n t i o n a n d t r ia l 
- which is not sufficiently c o m p e n s a t e d by the findings of violat ion of t he 
Conven t i on . M a k i n g its a s s e s s m e n t on a n equ i t ab l e basis , the C o u r t 
awards the app l ican t PLN 30,000 u n d e r this head . 

B. C o s t s a n d e x p e n s e s 

166. T h e app l i can t , who received legal aid from the Counci l of E u r o p e 
in connec t ion wi th t h e p r e s e n t a t i o n of his case , sought r e i m b u r s e m e n t of 
U S D 30,400 for costs and expenses incu r red in t he p roceed ings before t he 
C o u r t . 

167. In the i r m e m o r i a l the G o v e r n m e n t invited the C o u r t to m a k e an 
award , if any, only in so far as t he costs and expenses c l a imed were ac tua l ly 
a n d necessar i ly i n c u r r e d a n d were r ea sonab le as to q u a n t u m . At t h e 
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h e a r i n g they said t h a t the c la im for costs a n d expenses was excessive in 
t he e x t r e m e . 

168. T h e C o u r t has assessed the c la im in t he light of the pr inc ip les laid 
down in its case- law (see Nikolova v. Bulgaria [ G C ] , no. 31195/96, § 79, 
E C H R 1999-11; Oztiirk v. Turkey [ G C ] , no. 22479/93, § 83 , E C H R 1999-VI; 
a n d WitoldLitwa v. Poland, no . 26629/95 , § 88, E C H R 2000-III) . 

Applying the said c r i t e r i a to t he p r e s e n t case and m a k i n g its 
a s s e s s m e n t on an equ i t ab le basis , t h e C o u r t cons iders it r e a sonab l e to 
award t he app l ican t P L N 20,000 for his costs a n d expenses t o g e t h e r wi th 
any va lue -added tax t h a t m a y b e c h a r g e a b l e , less t he 10,589 F r e n c h francs 
received by way of legal aid from the Counci l of E u r o p e . 

C. D e f a u l t i n t e r e s t 

169. Accord ing to t he i n fo rma t ion avai lable to t he C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icable in Po land a t t he d a t e of adop t ion of t he p r e s e n t 
j u d g m e n t is 2 1 % pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds u n a n i m o u s l y tha t t he re has been no violat ion of Ar t ic le 3 of the 
Conven t ion ; 

2. Holds u n a n i m o u s l y t h a t t h e r e has been a violat ion of Art ic le 5 § 3 of the 
C o n v e n t i o n ; 

3. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a violat ion of Art ic le 6 § 1 of the 
Conven t ion ; 

4. Holds by s ix t een votes to one t h a t t h e r e has been a violat ion of Art ic le 13 
of t he Conven t ion ; 

5. Holds u n a n i m o u s l y 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r ee 
m o n t h s , t he following a m o u n t s : 

(i) PLN 30,000 ( th i r ty t h o u s a n d zlotys) in respec t of non-pecun ia ry 
d a m a g e ; 
(ii) P L N 20,000 ( twenty t h o u s a n d zlotys) in respec t of costs and 
e x p e n s e s , t o g e t h e r wi th any va lue -added t ax t h a t m a y be 
c h a r g e a b l e , less F R F 10,589 ( ten t h o u s a n d five h u n d r e d and eighty-
n ine F r e n c h francs) to be conver t ed in to zlotys at the r a t e appl icable 
at the d a t e of del ivery of th is j u d g m e n t ; 

(b) t h a t s imp le i n t e r e s t a t a n a n n u a l r a t e of 2 1 % shall be payable from 
the expiry of t he above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 
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6. Dismisses u n a n i m o u s l y t he r e m a i n d e r of t he app l i can t ' s c la ims for j u s t 
sat isfact ion. 

D o n e in Engl ish and in F rench , and de l ivered at a publ ic h e a r i n g in the 
H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 26 O c t o b e r 2000. 

Luzius WlLDHABER 
Pres iden t 

Pau l M A H O N E Y 

D e p u t y R e g i s t r a r 

In acco rdance wi th Ar t ic le 45 § 2 of the C o n v e n t i o n a n d Rule 74 § 2 of 
t he Rules of C o u r t , t h e pa r t ly d i s sen t ing opinion of M r Casadeva l l is 
a n n e x e d to this j u d g m e n t . 

L.W. 
P . J .M. 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E C A S A D E V A L L 

(Translation) 

1. I do not sha re the majori ty 's view t h a t it was necessary for t he C o u r t 
to d e p a r t from p receden t a n d hold in the ins tant case t h a t it had to rule also 
on t h e compla in t based on a n a l leged violation of Art ic le 13, t h a t t h e r e had 
been no effective remedy , when it had a l ready found a violation of Article 6 
§ 1 because a reasonab le t i m e had been exceeded in the s a m e proceedings . 

2. Given , in pa r t i cu la r , t he word ing of Art ic le 13, which is as succinct 
as it is b road , t he re is ce r ta in ly n o t h i n g to p reven t its be ing ajDj^lied to the 
va r ious a spec t s of t h e " r igh t to a c o u r t " e m b o d i e d in Art ic le 6 § 1 . 1 have 
no difficulty wi th t h a t . O n the o t h e r h a n d , the comji l icat ions — of all kinds 
- t h a t this new case- law is likely to en ta i l for the C o u r t , for t he m e m b e r 
S t a t e s and , above all, for the only pe r sons i n t ended to benefi t from the 
p ro tec t ion afforded by the Conven t ion , the applicants, m a k e m e fear t ha t 
t h e cu re is worse t h a n the d i sease , for t he following r ea sons . 

3 . T h e first r e l a t e s to t he g r o u n d s given for d e p a r t i n g from p receden t . 
I can accept , in theory , t he r e a s o n i n g in p a r a g r a p h 147 of the j u d g m e n t , 
accord ing to which t h e r e is n e i t h e r over lap nor abso rp t ion w h e r e , as in the 
p r e s e n t case , the a l leged viola t ion t h a t t he individual wishes to b r ing 
before a na t i ona l a u t h o r i t y is a v io la t ion of t h e r ight to t r ia l wi th in a 
r ea sonab l e t i m e . However , t he r e m a i n d e r of the r eason ing , based on the 
c o n t i n u i n g a c c u m u l a t i o n of l ength-of -proceedings cases before the C o u r t , 
is of no legal i n t e r e s t 2 . 

In J u l y 1999, in the I t a l i an length-of -proceedings cases ci ted in 
p a r a g r a p h 148 of t h e j u d g m e n t , t h e C o u r t d id , indeed , ru le t h a t t he 
a c c u m u l a t i o n of ident ica l b r e a c h e s ref lected a c o n t i n u i n g s i t ua t ion tha t 
had still not been r e m e d i e d a n d in respec t of which l i t igan t s h a d no 
d o m e s t i c r emedy . T h a t a c c u m u l a t i o n of b r e a c h e s led it to hold tha t t h e r e 
was a prac t ice incompa t ib l e wi th the Conven t ion . 

It is t r u e tha t since t h e n t h e r e have been m o r e a n d m o r e findings of 
violations based solely or principally on the excessive l eng th of proceedings 
in a good m a n y m e m b e r S ta tes . But by the t e r m s of the Conven t ion , the 
C o u r t has a d u t y to consider a n d try appl ica t ions as s u b m i t t e d to it by 
l i t igants . T o s t a t e , as the C o u r t does in p a r a g r a p h 149, t h a t t he t ime has 
now c o m e , on account of t he n u m b e r of appl ica t ions r e l a t ing to l eng th of 
p roceedings , to e x a m i n e the compla in t u n d e r Art ic le 13 t a k e n separa te ly 
smacks , in my view, m o r e of expediency t h a n of law. 

1. Paragraph 151 of the judgment. 
2. "... in the light of the continuing accumulation of applications before [the Court] ..." 
(paragraph 148 of the judgment) . 
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4. Moreover , it is not c e r t a i n t h a t t he level of jud ic ia l p ro t ec t ion 
afforded at E u r o p e a n level by t he Conven t i on will be s t r e n g t h e n e d 
mere ly b e c a u s e t h e C o u r t will now be able to find a doub le violat ion -
firstly on account of t he excessive l eng th of t he p roceed ings and secondly 
on account of t he lack of any effective r e m e d y to compla in abou t it. T h e 
f inding of an add i t iona l violat ion of Art ic le 13 is not in itself such as to 
ove rcome the e n d e m i c s t r u c t u r a l p r o b l e m s b e s e t t i n g t he jud ic ia l sys tems 
of c e r t a i n m e m b e r S t a t e s , any m o r e t h a n the finding t h a t t h e r e is a 
prac t ice incompa t ib le wi th the C o n v e n t i o n has been . It will not m a k e it 
eas ie r to r e d u c e t he C o u r t ' s case load, a t least not in the m e d i u m t e r m . 

5. T h e a im of this finding of a violat ion of Art ic le 13 is to confront the 
S t a t e s wi th the i r respons ib i l i t ies , in acco rdance wi th t he subs id ia r i ty 
pr inc ip le , a n d to e n c o u r a g e t h e m to es tab l i sh in t he i r d o m e s t i c legal 
sys tems a n effective r e m e d y tha t will enab le l i t igants to compla in of 
excessive l eng th of p roceed ings . Suppos ing such a r e m e d y is i n s t i t u t ed , I 
can hard ly see how the s t r u c t u r a l p rob l em of t he u n r e a s o n a b l e l eng th of 
p roceed ings could be r e m e d i e d by the obl iga t ion to first e x h a u s t , as 
r e q u i r e d by Ar t ic le 35 of t h e C o n v e n t i o n , a n add i t i ona l r e m e d y des igned 
to m a k e it possible to compla in abou t t he l eng th of p roceed ings . 

T h e r e is n o t h i n g to w a r r a n t an a s s u m p t i o n t h a t such an act ion would be 
h e a r d wi th in a m o r e r e a s o n a b l e t i m e t h a n the m a i n p roceed ings . Nor does 
a n y t h i n g w a r r a n t an a s s u m p t i o n t h a t t he m a i n p roceed ings would be 
s p e e d e d u p as a resu l t of b r ing ing such a n ac t ion . U l t i m a t e l y only the 
litigant would suffer the consequences of this situation. 

6. I also th ink t h a t a f ter this d e p a r t u r e from p r e c e d e n t o t h e r issues 
will necessar i ly a r i se on which the C o u r t will have to ru le . Accord ing to 
t he C o u r t ' s se t t l ed case-law, for in s t ance , t he r e m e d y r e q u i r e d by 
Ar t ic le 13 m u s t be " 'effective ' in p rac t i ce as well as in l aw" a n d likely t o 
afford t he pe r son conce rned " a p p r o p r i a t e r e l i e f ' . However , a m e r e 
finding in the d o m e s t i c cour t s of a b r e a c h of t he obl iga t ion to ru le wi th in 
a r ea sonab l e t i m e - m a d e af ter such a r e m e d y has been e x h a u s t e d - a n d 
even, in an a p p r o p r i a t e case , t he award of c o m p e n s a t i o n for non -pecun ia ry 
d a m a g e , will not m a k e it possible to descr ibe the r e m e d y as effective if the 
main proceedings are still pending. 

In t h a t event , several years l a t e r , t he app l ican t will be compe l l ed to 
submi t his appl ica t ion to t he C o u r t , relying on a violat ion of Art ic le 6 § 1 
and also, in this i n s t ance r ight ly , of Art ic le 13. T h e effectiveness of h u m a n -
r igh t s p ro tec t ion will not t h e r e b y be s t r e n g t h e n e d , q u i t e t he con t ra ry . 

7. A l t h o u g h t h e C o u r t r e i t e r a t e s 2 t h a t t he S t a t e s "a re afforded some 
d i sc re t ion as to t he m a n n e r in which they provide t he rel ief r e q u i r e d by 

1. See, among other authorities, the Aksoy v. Turkey judgment of 18 December 1996,Reports 
of Judgments and Decisions 1996-VI. 
2. Paragraph 154 of the judgment . 
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Art ic le 13", and a l t h o u g h what is m e a n t is "a r e m e d y t h a t is as effective as 
can be having r e g a r d to t he r e s t r i c t ed scope for r ecourse i n h e r e n t in [ the 
p a r t i c u l a r c o n t e x t ] " 1 , the r e q u i r e m e n t of effectiveness m e a n s t h a t such a 
r e m e d y m u s t be provided by a n a u t h o r i t y d is t inct - and i n d e p e n d e n t -
from the one t h a t is ru l ing on the m e r i t s of t he case since it is the l a t t e r 
t h a t is respons ib le for the fa i lure to ru le wi th in a r e a s o n a b l e t i m e a n d 
the re fo re for t he viola t ion a l leged by the app l i can t . F u r t h e r m o r e , the 
decis ions of such an a u t h o r i t y should be legally b ind ing , s ince o therwise 
t he r e q u i r e m e n t of effectiveness would not be satisfied . 

8. Last ly, I should like to point out t h a t in an apprec i ab le n u m b e r of 
cases t h e C o u r t has found a violat ion of the r ight to a h e a r i n g within a 
r ea sonab le t i m e whe re the l eng th of p roceed ings has been excessive in 
m e m b e r S t a t e s ' s u p r e m e c o u r t s 5 . T o w h o m should l i t igants t u r n e i t he r to 
have p roceed ings exped i t ed or to secure c o m p e n s a t i o n for loss r e su l t ing 
from a violat ion of Art ic le 6 § 1 w h e r e t he violat ion has been c o m m i t t e d 
by the h ighes t cour t in t he land? 

9. For all the above r easons , I a m not able to concur wi th the major i ty 
i n a s m u c h as they cons ider it necessa ry to hold t h a t t h e r e has been a 
violat ion of Art ic le 13 of t he Conven t ion . T o my mind , it would have 
sufficed in the in s t an t case to find a violat ion of Ar t ic le 6 § 1. 

1. Paragraph 151 of the judgment. 
2. A petition to a Parliamentary Commissioner who has no power to grant redress is not an 
effective remedy (see the Silver and Others v. the United Kingdom judgment of 25 March 
1983, Series A no. 61 , p . 43, § 115). 
3. See, for example, the Ruiz-Mateos v. Spain judgment of 23 June 1993, Series A 
no. 262, p. 23, § 51; and, more recently, Gasl andPopp v. Germany, no. 29357/95, ECHR 2000-11; 
Savvidou v. Greece, no. 38704/97, 1 August 2000, unreported; or Guissel v. France, no. 33933/96, 
ECHR 2000-IX. 
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SOMMAIRE1 

Droit à un recours effectif pour se plaindre de la durée d'une procédure en 
just ice 

Article 3 

Traitement inhumain - Détenu souffrant de dépression et ayant des tendances suicidaires — 
Adéquation des soins psychiatriques prodigués à t'intéresse - Etat psychologique aggravant la 
détresse ressentie par lui - Minimum de gravité 

Article 5 § 3 

Durée d'une détention provisoire - Calcul de ta période à considérer - Caractère raisonnable du 
maintien en détention provisoire - Risque de fuite - Effet de l'écoulement du temps sur la 
pertinence des motifs à l'origine de la détention - Caractère pertinent et suffisant des motifs 

Article 13 

Recours effectif - Examen de la pertinence de l'article 13 par rapport à l'article 6-Article 6 § 1 
lex specialis par rapport à l'article 13 — Garanties de l'article 13 absorbées par celles de 
l'article 6 § 1 - Différence de nature du grief tiré de la longueur d'une procédure - Examen de 
la jurisprudence - Fréquence des violations dues à la durée excessive d'une procédure - Nature 
subsidiaire de la protection offerte par la Convention - Droit à un recours effectif pour dénoncer 
la durée d'une procédure en justice - Absence de recours effectif 

* 
* * 

En août 1991, le requérant fut inculpé d'escroquerie et de faux, puis placé en 
détention provisoire. Comme il avait indiqué qu'il souffrait de dépression 
chronique, il fut examiné par un médecin, qui jugea que rien ne s'opposait à son 
incarcération. En octobre 1991, il fit une tentative de suicide. En novembre 1991, 
les autorités ordonnèrent qu'il fût examiné par des médecins. Une fois leur travail 
accompli, ceux-ci établirent un rapport dans lequel ils concluaient que si 
l'intéressé devait être maintenu en détention il y avait lieu de l ' interner dans le 
service psychiatrique d'un hôpital carcéral. En conséquence, le requérant fut 
transféré dans un hôpital carcéral, où on lui administra un traitement pour son 
état mental. Il fut par la suite ramené à la maison d'arrêt. En janvier et février 
1992, il fut examiné par des médecins légistes, qui déclarèrent qu'il était 

justiciable d'un traitement psychiatrique en prison mais ne devait pas 
nécessairement être interné dans le service psychiatrique d'un hôpital carcéral. 
En juin 1992, à la demande du tribunal régional, des médecins rédigèrent un 

1. Rédigé par le greffe, il ne lie pas la Cour. 



250 A R R Ê T K U D E A c. P O L O G N E 

nouveau rapport relatif à l'état psychologique du recpiérant. Ils y affirmaient qu'eu 
égard à sa dépression et à ses tendances suicidaires, le maintien en détention de 
l'intéressé comportait un danger sérieux pour sa vie. Le tribunal annula 
l'ordonnance de placement en détention. Le 18 février 1993, toutefois, le 
requérant n'ayant pas indiqué l'adresse à laquelle la citation à comparaître 
devait lui être notifiée, le tribunal ordonna sa réincarcération au motif qu'il 
n'avait pas comparu aux audiences fixées. L'ordonnance fut exécutée le 4 octobre 
1993, lorsque le requérant fut arrêté en rapport avec une infraction au code de la 
route. Il fut incarcéré à la maison d'arrêt. D'après un rapport d'expert recueilli par 
le tribunal régional à la fin de 1993, son étal mental ne mettait pas obstacle à son 
maintien en détention. En janvier 1994, il a t tenta de nouveau à ses jours. De mars 
à mai 1994, il fut maintenu sous observation psychiatrique dans un hôpital 
carcéral. Après avoir introduit en vain de nombreuses demandes de mise en 
liberté, il fit une nouvelle tentative de suicide en janvier 1995. Le 1" juin 1995, le 
tribunal régional le reconnut coupable et le condamna à six ans d'emprisonnement 
et à une amende. Le 22 février 1996, la cour d'appel annula sa condamnation et 
ordonna cpi'il fût rejugé, puis, en mai 1996, le tribunal régional décida qu'il pouvait 
être libéré sous caution. Le requérant introduisit contre cette décision un recours 
clans lequel il sollicitait la réduction du montant de la caution. La cour d'appel l'en 
débouta, considérant que le montant en question n'était pas excessif eu égard à la 
gravité des infractions reprochées à l'intéressé et au fait que celui-ci avait 
précédemment tenté de se soustraire à la justice. Dans l'intervalle, le tribunal 
régional avait reçu un nouveau rapport psychiatrique, dans lequel il était dit que 
le requérant souffrait de dépression chronique et que son maintien en détention 
pouvait représenter un danger pour sa vie, compte tenu du risque de le voir se 
suicider. Le 29 octobre 1996, le tribunal régional annula l'ordonnance de mise en 
détention, après que la caution eut été versée. Le 4 décembre 1998, le requérant 
fut reconnu coupable et condamné à six ans d'emprisonnement, peine qui fut par 
la suite réduite en appel. Il se pourvut ultérieurement en cassation. La procédure 
devant la Cour suprême était toujours pendante à la date d'adoption du présent 
arrêt. 

1. Article 3 : le requérant a souffert de dépression chronique tant avant que 
pendant sa détention, et il a tenté de mettre fin à ses jours en prison. Les preuves 
médicales produites par le Gouvernement attestent qu'il a régulièrement sollicité 
et obtenu des soins médicaux au cours de sa détention: il a été examiné par des 
médecins de diverses spécialités et a fréquemment reçu une assistance 
psychiatrique. Fin 1993, la juridiction de première instance obtint d'un psychiatre 
un rapport confirmant que l'état de santé de l'intéressé était à l'époque compatible 
avec son maintien en détention. Peu après sa tentative de suicide en janvier 1994, 
événement qui ne semble pas être résulté d'une quelconque carence discernable 
de la part des autorités, le requérant fut placé en observation psychiatrique à 
l'hôpital de la prison, après quoi il subit des examens de contrôle. De surcroît, 
rien n'indique que les autorités puissent être tenues pour responsables de la 
nouvelle tentative de suicide de janvier 1995 ou qu'il y ait eu un manquement 
ultérieur de leur part à maintenir le requérant sous surveillance psychiatrique. 
Au contraire, du début de 1995 à sa mise en liberté en octobre 1996, l'intéressé 
fut examiné par un psychiatre au moins une fois par mois. Si la nature même de 
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son état psychologique le rendait plus vulnérable que le détenu moyen et si sa 
détention peut avoir exacerbé sa détresse, il n'a pas été établi qu'il ait été soumis 
à des mauvais traitements atteignant un niveau de gravité suffisant pour entrer 
dans le champ d'application de l'article 3. 
Conclusion : non-violation (unanimité). 
2. Article 5 § 3 : le requérant a séjourné à deux reprises en détention provisoire, et 
la Cour n'est compétente ratione ternporis que pour examiner la seconde détention 
(période du 4 octobre 1993 au 29 octobre 1996), la reconnaissance par la Pologne 
du droit de recours individuel au sens de l'ancien article 25 de la Convention 
n'ayant pris effet que le P 'ma i 1993. En outre, la période écoulée entre le 1" juin 
1995, date de la première condamnation du requérant, et le 22 février 1996, date 
de l'annulation de cette condamnation, ne peut être prise en compte aux fins de 
l'article 5 § 3. Dans ces conditions, la période à considérer se compose de deux 
parties distinctes - la première allant du 4 octobre 1993 au 1" juin 1995, la 
seconde du 22 février au 29 octobre 1996 - couvrant au total deux ans, quatre 
mois et trois jours. Quant au caractère raisonnable de la durée en cause, la 
seconde période de détention faisait suite à la non-comparution du requérant, et 
la plupart des décisions de rejet des demandes de mise en liberté formées par 
l'intéressé présentaient le risque de le voir se soustraire à la justice comme le 
motif principal justifiant sa détention. Toutefois, si celui-ci pouvait initialement 
suffire à légitimer la détention, il est devenu moins pertinent au fil du temps et, 
compte tenu de ce que le requérant avait déjà passé un an en détention, seules des 
raisons vraiment impérieuses pourraient justifier la nouvelle période de deux ans 
et quatre mois de privation de liberté. Or pareilles raisons ne peuvent être 
décelées en l'espèce, et les juridictions internes n'ont mentionné aucune autre 
circonstance de nature à attester que le risque invoqué soit resté d'actualité d'un 
bout à l 'autre de la période pertinente. Dès lors, les motifs invoqués par les 
tribunaux dans leurs décisions n'étaient pas suffisants pour justifier le maintien 
en détention du requérant pendant la période en question. 

Conclusion : violation (unanimité). 
3. Article 6 § 1 : entamée le 8 août 1991, la procédure dirigée contre le requérant 
est toujours pendante. Eu égard à la compétence ratione temporis de la Cour, la 
période à considérer est de sept ans et cinq mois environ. En ce qui concerne la 
question du dépassement ou non du «délai raisonnable», la complexité de la 
cause ne saurait, en soi, justifier la durée totale de la procédure, que le 
comportement du requérant n'a du reste pas contribué de manière essentielle à 
allonger. C'est aux tribunaux qu'il incombait d'assurer une administration rapide 
de la justice, d'autant que, pendant une bonne partie de la procédure, M. Kudla a 
séjourné en détention provisoire alors qu'il souffrait d'une grave dépression. Or, 
après l'annulation de la condamnation de l'intéressé, la procédure connut une 
période de stagnation, pour laquelle la Cour ne trouve pas une justification 
suffisante et qu'elle estime incompatible avec la diligence requise. Dès lors, la 
durée de la procédure ne peut passer pour raisonnable. 
Conclusion : violation (unanimité). 
4. Article 13: a) Sur la nécessité d'examiner le grief tiré de l'article 13: dans de 
nombreuses affaires précédentes où elle a constaté une violation de l'article 6 § 1, 
la Cour n'a pas jugé nécessaire, lorsqu'était en outre invoqué l'article 13, de se 
prononcer aussi sur ce grief, considérant la plupart du temps que l'article 6 § 1 
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devait passer pour une lex specialis par rapport à l'article 13. Ainsi, lorsque le droit 
revendiqué par le justiciable est un droit de caractère civil, la protection offerte par 
l'article 6 § 1, dont les exigences sont plus strictes que celles de l'article 13, qui se 
trouvent absorbées par elles, entre aussi enjeu, et un raisonnement analogue a été 
suivi dans des affaires où le requérant alléguait l 'inadéquation d'une procédure 
d'appel ou de cassation existante relevant tant de l'article 6 § 1 dans sa branche 
pénale que de l'article 13. Il n'y a toutefois pas absorption des exigences de 
l'article 13 par celles de l'article 6 § 1 lorsque, comme en l'espèce, la violation 
alléguée concerne le droit à faire entendre sa cause dans un délai raisonnable. La 
question de savoir si le requérant a bénéficié dans une affaire donnée d'un procès 
dans un délai raisonnable est distincte de celle de savoir s'il disposait, en droit 
interne, d'un recours effectif pour se plaindre à cet égard. En l'espèce, la question 
que les tribunaux internes devaient trancher était celle des accusations en matière 
pénale dirigées contre le requérant, tandis que le grief que l'intéressé souhaitait 
voir examiner par une instance nationale aux fins de l'article 13 était celui du 
caractère déraisonnable de la durée de la procédure pénale. Dans des affaires 
comparables portées devant elle par le passé, la Cour s'est néanmoins refusée à 
statuer sur le grief tiré de l'absence d'un recours effectif au sens de l'article 13, 
jugeant que cela ne s'imposait pas, vu son constat de violation de la condition de 
délai raisonnable imposée par l'article 6 § 1. Toutefois, compte tenu de la 
fréquence croissante des violations à cet égard, la Cour estime que le temps est 
venu de revoir sa jurisprudence et qu'il est nécessaire d'examiner séparément le 
grief tiré de l'article 13 par le requérant. 

b) Sur l'applicabilité de l'article 13 aux allégations de violation du droit à faire 
entendre sa cause dans un délai raisonnable: si la protection offerte par cette 
disposition n'est pas absolue, aucune restriction implicite de sa portée ne peut 
être discernée en ce qui concerne les allégations de manquement à l'obligation 
d'entendre les causes dans un délai raisonnable. L'objet de l'article 13 est de 
fournir un moyen au travers duquel les justiciables puissent obtenir, au niveau 
national, le redressement des violations de leurs droits garantis par la 
Convention avant d'avoir à mettre en œuvre le mécanisme international de 
plainte devant la Cour. Le droit de chacun à voir sa cause entendue dans un délai 
raisonnable ne peut être que moins effectif s'il n'existe aucune possibilité de saisir 
d'abord une autorité nationale des griefs tirés de la Convention. Les exigences de 
l'article 13 dans de telles affaires doivent être regardées comme renforçant celles 
de l'article 6 § 1 plutôt que comme étant absorbées par l'obligation générale 
imposée par ce dernier. De plus, un recours permettant de dénoncer la durée 
excessive d'une procédure n'implique pas en soi un appel contre la décision sur 
l'accusation en matière pénale ou sur la contestation relative à des droits ou 
obligations de caractère civil. De toute manière, dans le respect des exigences de 
la Convention, les Etats contractants jouissent d'une certaine marge 
d'appréciation quant à la façon d'offrir le recours exigé par l'article 13. Même s'il 
n'existe pas, dans les ordres juridiques des Etats contractants, un système 
prédominant en matière de recours permettant de dénoncer les durées excessives 
de procédure, on peut trouver, dans la jurisprudence de la Cour relative à la règle 
de l'épuisement des voies de recours internes, des exemples démontrant qu'il n'est 
pas impossible de créer pareils recours et de les faire fonctionner de manière 
effective. Si l'article 13 doit être interprété comme ne s'appliquant pas au droit à 
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un procès dans un délai raisonnable au sens de l'article 6 § 1, les justiciables se 
verront systématiquement contraints de soumettre à la Cour des requêtes qui 
auraient pu être instruites d'abord au sein des ordres juridiques internes. A long 
terme, le fonctionnement, tant au plan national qu'au plan international, du 
système de protection des droits de l 'homme érigé par la Convention risque de 
perdre son efficacité. En conclusion, l'article 13 garantit un recours effectif 
devant une instance nationale permettant de se plaindre d'une méconnaissance 
de l'obligation, imposée par l'article 6 § 1, d'entendre les causes dans un délai 
raisonnable. 

c) Sur l'observation des exigences de l'article 13: la portée de l'obligation que 
l'article 13 fait peser sur les Etats contractants varie en fonction de la nature du 
grief du requérant. Toutefois, le recours exigé par l'article 13 doit être effectif en 
pratique comme en droit. En l'espèce, le Gouvernement n'affirme pas qu'il existât 
une voie de droit spécifique au travers de laquelle le requérant aurait pu se 
plaindre de la durée de la procédure mais soutient que l'ensemble des divers 
recours disponibles remplissait les conditions de l'article 13. Il n'indique toutefois 
pas dans quelle mesure le requérant pouvait obtenir satisfaction en utilisant ces 
voies de droit. De plus, il n'a pu produire aucun exemple de la pratique interne 
attestant qu'il aurait été possible au requérant d'obtenir pareil redressement en 
utilisant les recours en question. Dès lors, le requérant n'a pas disposé d'un 
recours qui lui eût permis d'obtenir la sanction de son droit à voir sa cause 
entendue dans un délai raisonnable. 
Conclusion : violation (seize voix contre une). 
Article 41 : la Cour alloue diverses sommes pour dommage moral et pour frais et 
dépens. 
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En l 'a f fa ire K u d l a c. P o l o g n e , 
L a C o u r e u r o p é e n n e des Dro i t s d e l ' H o m m e , s i égean t e n u n e G r a n d e 

C h a m b r e composée des j u g e s don t le n o m s u i t : 
M . L . WlLDHABER, président, 
M " " ' E . PALM, 

M M . J . - P . C O S T A , 

A. PASTOR R I D R U E J O , 

G. BONELLO, 
J . MAKARCZYK, 

P . K Û R I S , 

R . TÙRME.N, 

M"" '" F . T U L K E N S , 

V . STRÂZ.NICKÂ, 

M M . P . LORENZEN, 

M . FISCHBAC:H, 

J . CASAUEVALL, 

M " " ' H . S . G R È V E , 

M . A . B . BAKA, 

M " " S . BOTOUCHAROVA, 

M . M . UGREKHELIDZE, 

ainsi q u e de M . P . J . MAHONEY,greffier adjoint, 
Après en avoir dé l ibé ré en c h a m b r e d u conseil les 7 j u i n et 

18 oc tobre 2000, 
Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té déférée à la C o u r , c o n f o r m é m e n t aux disposi t ions qui 
s ' app l iqua ien t avan t l ' en t r ée en v igueur d u Pro toco le n° 11 à la Conven t ion 
de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés f o n d a m e n t a l e s («la 
Conven t i on »), pa r la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« la 
C o m m i s s i o n » ) le 30 oc tobre 1999, puis pa r un r e s so r t i s san t polonais , 
M . Andrze j K u d l a («le r e q u é r a n t » ) , le 2 d é c e m b r e 1999 (art icle 5 § 4 du 
Protocole n" 11 et anc iens ar t ic les 47 et 48 de la C o n v e n t i o n ) . 

2. A son or ig ine se t rouve u n e r e q u ê t e (n" 30210/96) d i r igée con t r e la 
Répub l ique de Pologne et don t le r e q u é r a n t avait saisi la C o m m i s s i o n le 
12 avril 1995 en ve r tu de l ' anc ien ar t ic le 25 de la Conven t i on . 

3. Le r e q u é r a n t a l léguai t en par t icu l ie r qu'i l n 'avait pas reçu un 
t r a i t e m e n t psychia t r ique a d é q u a t p e n d a n t sa dé t en t i on provisoire, que 
celle-ci avait connu u n e d u r é e excessive, que son droi t à faire e n t e n d r e sa 
cause « d a n s un délai r a i sonnab le» avait é té méconnu , et qu' i l n 'avait eu à sa 
disposit ion aucun recours i n t e rne effectif au t ravers duque l il a u r a i t pu se 
p la indre de la d u r é e excessive de la p rocédure péna le i n t en t ée con t re lui. 
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4. La C o m m i s s i o n a déc la ré la r e q u ê t e p a r t i e l l e m e n t recevable le 
20 avril 1998. D a n s son r a p p o r t du 26 oc tobre 1999 (ancien a r t ic le 31 de 
la Conven t ion ) , elle fo rmule l'avis qu ' i l y a eu violat ion de l 'ar t ic le 3 de la 
Conven t i on (qua to rze voix con t r e t r e i ze ) , de l 'ar t icle 5 § 3 ( u n a n i m i t é ) et 
de l 'ar t ic le 6 § 1 ( u n a n i m i t é ) , mais qu ' i l ne s ' impose pas de r e c h e r c h e r s'il 
y a eu violat ion de l 'ar t icle 13 (dix-huit voix con t r e neuf ) . 

5. D e v a n t la Cour , le r e q u é r a n t , qui s'est vu accorder le bénéfice de 
l ' ass is tance judic ia i re , est r e p r é s e n t é p a r M " K. T o r et P. Soihaj , avocats 
inscr i ts au b a r r e a u de Cracovie (Pologne) . Le g o u v e r n e m e n t polonais («le 
G o u v e r n e m e n t » ) est r e p r é s e n t é pa r son a g e n t , M. K. Drzewicki , du 
m i n i s t è r e des Affaires é t r a n g è r e s . 

6. Le 6 d é c e m b r e 1999, un collège de la G r a n d e C h a m b r e a décidé q u e 
l 'affaire devai t ê t r e e x a m i n é e pa r celle-ci (ar t ic le 100 § 1 du r è g l e m e n t ) . 
La compos i t ion de la G r a n d e C h a m b r e a é té fixée c o n f o r m é m e n t aux 
disposi t ions des ar t ic les 27 §§ 2 et 3 de la Conven t i on et 24 du r è g l e m e n t . 
Le p ré s iden t de la C o u r a décidé q u e , d a n s l ' in té rê t d ' une bonne 
a d m i n i s t r a t i o n de la j u s t i ce (ar t ic les 24, 43 § 2 et 71 du r è g l e m e n t ) , 
l 'affaire devai t ê t r e a t t r i b u é e à la m ê m e G r a n d e C h a m b r e q u e l 'affaire 
Mikulsk i c. Po logne ( r e q u ê t e n" 27914/95) . 

7. Le r e q u é r a n t et le G o u v e r n e m e n t ont c h a c u n déposé un m é m o i r e . 
8. P a r la su i t e , le p r é s iden t de la G r a n d e C h a m b r e a invité le 

G o u v e r n e m e n t à p r o d u i r e le doss ier méd ica l du r e q u é r a n t cons t i tué p a r 
la ma i son d ' a r r ê t de Cracovie p e n d a n t la d é t e n t i o n provisoire subie p a r 
l ' in té ressé a p r è s le 4 oc tobre 1993. Le G o u v e r n e m e n t a fourni les 
d o c u m e n t s p e r t i n e n t s le 12 ma i 2000. Des copies en ont é t é envoyées au 
r e q u é r a n t le 25 m a i 2000. 

9. U n e a u d i e n c e a eu lieu en public au Pala is des Dro i t s de l ' H o m m e , 
à S t r a sbou rg , le 7 j u i n 2000 (ar t ic le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

— pour le Gouvernement 
M. K. DRZEWICKI , 

M m c M. WASEK-WIADEREK, 

M M . K. KALINSKI, 

W. DZIUBAN, 

- pour le requérant 
M " K. T O R , 

P. SOLHAJ, conseils. 

La C o u r a e n t e n d u M' Solhaj , M. Drzewicki , M. Kal inski , M""' W a s e k -
W i a d e r e k et M ' To r . 

agent, 

conseils, 
conseiller ; 

1. Note du greffe : le rapport est disponible au greffe. 
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E N F A I T 

I . LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. La d é t e n t i o n d u r e q u é r a n t e t l e s p o u r s u i t e s d i r i g é e s c o n t r e lui 

10. Le 8 aoû t 1991, le r e q u é r a n t fut déféré au p r o c u r e u r régional 
(Prokurator Wojewâdzki) de Cracovie , inculpé d ' e s c ro q u e r i e et de faux, et 
placé en d é t e n t i o n provisoire . L ' in t é ressé ayan t s ignalé au p r o c u r e u r 
qu ' i l souffrait de divers m a u x , n o t a m m e n t de dépress ion , les au to r i t é s 
o r d o n n è r e n t qu ' i l fût e x a m i n é p a r un médec in . A l ' issue de l ' e x a m e n , 
effectué q u e l q u e s j o u r s plus t a rd , le r e q u é r a n t fut déc la ré a p t e à 
sé journe r en pr i son . Il fut i nca rcé ré à la ma i son d ' a r r ê t (Areszt Sledczy) de 
Cracovie . 

11. Plus t a r d , à une da t e non p réc i sée , il i n t e r j e t a appe l de 
l ' o rdonnance de p l a c e m e n t en d é t e n t i o n . Le 21 aoû t 1991, le t r i buna l 
régional (Sçd Wojewâdzki) de Cracovie r e j e t a le r ecour s , e s t i m a n t qu' i l y 
avait de forts indices d o n n a n t à p e n s e r q u e l ' appe lan t avait c o m m i s les 
infract ions qu i lui é t a i en t r ep rochées . Se ré fé ran t aux r é s u l t a t s de 
l ' e x a m e n médica l p r a t i q u é , le t r i b u n a l c o n s t a t a q u ' a u c u n e ra ison t e n a n t 
à l ' é ta t de s a n t é du r e q u é r a n t ne jus t i f ia i t qu ' i l fût l ibéré . 

12. D ' a o û t 1991 à fin ju i l l e t 1992, le r e q u é r a n t in t roduis i t une 
t r e n t a i n e de d e m a n d e s de l ibéra t ion et r ecours con t r e les décis ions de 
rejet r e n d u e s à l eur propos . 

13. D a n s l ' in terval le , en oc tobre 1991, le r e q u é r a n t avait t e n t é de 
m e t t r e fin à ses j o u r s en pr ison. Le 4 n o v e m b r e 1991, il e n t a m a u n e grève 
de la faim, qu' i l i n t e r r o m p i t ap rès une pé r iode non préc i sée . 

14. En n o v e m b r e 1991, les a u t o r i t é s o r d o n n è r e n t q u e le r e q u é r a n t fût 
e x a m i n é p a r des médec ins . D a t é du 25 n o v e m b r e 1991, le r a p p o r t é tabl i 
à la su i te d e ces e x a m e n s pa r des expe r t s de la facul té de psychia t r ie 
c r imine l le de l 'un ivers i té j a g e l l o n i e n n e aff irmait que , vu son é t a t , le 
r e q u é r a n t ne pouvai t ê t r e d é t e n u d a n s u n e pr i son o rd ina i r e . Les expe r t s 
conc lua ien t q u e si l ' i n té ressé devai t ê t r e m a i n t e n u en d é t e n t i o n , il y avait 
lieu de l ' i n t e r n e r d a n s le service psych ia t r ique d ' un hôp i t a l ca rcé ra l . Le 
r e q u é r a n t fut pa r la su i te t r ans fé ré à l 'hôpi ta l ca rcé ra l de Bytom, où il 
fut p lacé d a n s u n service de ma lad i e s i n t e r n e s et r eçu t un t r a i t e m e n t 
p o u r son é t a t m e n t a l . Il y d e m e u r a p e n d a n t u n e pér iode non d é t e r m i n é e , 
à la su i t e de laque l le il fut r a m e n é à la ma i son d ' a r r ê t de Cracovie . 

15. Le 20 j a n v i e r et le 27 février 1992, le r e q u é r a n t fut e x a m i n é pa r des 
médec ins légis tes . Ceux-ci conc lu ren t q u e l ' in té ressé é ta i t jus t ic iab le 
d 'un t r a i t e m e n t psych ia t r ique en pr ison ma i s qu ' i l ne devai t pas 
n é c e s s a i r e m e n t ê t r e i n t e r n é d a n s le service psych ia t r ique d 'un hôpi ta l 
ca rcé ra l . 
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16. Le 30 avril 1992, un ac te d ' accusa t ion d i r igé con t r e le r e q u é r a n t fut 
déposé devan t le t r i b u n a l régional de Cracovie . Au to ta l , v ing t -neuf 
c h a r g e s y é t a i en t po r t ée s con t r e le r e q u é r a n t et ses neuf coaccusés . Le 
doss ier c o m p o r t a i t d ix-neuf vo lumes . L ' accusa t ion invita le t r i buna l à 
e n t e n d r e les dépos i t ions de qua t re -v ing t -d ix -hu i t t émo ins . 

17. Le 15 j u i n 1992, à la d e m a n d e du t r i b u n a l , des médec in s de la 
c l in ique psych ia t r ique de Cracovie et de la faculté de médec ine de 
l 'univers i té j a g e l l o n i c n n e r é d i g è r e n t un r a p p o r t re la t i f à l ' é ta t 
psychologique d u r e q u é r a n t . Il c o m p o r t a i t n o t a m m e n t le passage suivant : 

«Le patient présente des tendances suicidaires persistantes. Après l'avoir examiné, 
nous estimons qu'il souffre d'un profond syndrome de dépression, aggravé de pensées 
suicidaires. Eu égard à l'intensité de celles-ci et au fait qu'il a déjà tenté de mettre lin à 
ses jours, il est justiciable d'un trai tement psychiatrique. Son maintien en détention 
provisoire comporte un danger sérieux pour sa vie (un risque grave de le voir à 
nouveau faire une tentative de suicide) (...)» 

18. Le 27 ju i l le t 1992, le t r i buna l rég iona l de Cracovie a n n u l a 
l ' o rdonnance de p l a c e m e n t en d é t e n t i o n . 

19. Les 26, 27 et 28 oc tobre et les 14 et 15 d é c e m b r e 1992, le t r i buna l 
t in t des aud i ences . U n e a u t r e , fixée a u 8 février 1993, fut a n n u l é e p o u r 
défau t de c o m p a r u t i o n du r e q u é r a n t . L 'avocat de l ' in té ressé soumi t un 
cert i f icat médica l a t t e s t a n t q u e son cl ient é t a i t m a l a d e p o u r cinq j o u r s , 
m a i s le t r i buna l o r d o n n a la p roduc t ion , d a n s les t rois j o u r s , d 'un 
cert i f icat méd ica l é tab l i p a r un m é d e c i n légis te , « f a u t e de quoi , des 
m e s u r e s p réven t ives [srodki zapobiegawcze] d e s t i n é e s à a s s u r e r sa p r é s e n c e 
au procès s e r [ a i e ]n t imposées à l ' endroi t de l ' accusé» . Le r e q u é r a n t ne 
p r é s e n t a pas le cert if icat requ is ma i s , le 12 février 1993, il i n fo rma le 
t r i buna l qu ' i l suivai t u n t r a i t e m e n t c l i m a t i q u e à Swinoujscie, où il devai t 
d e m e u r e r j u s q u ' a u 7 m a r s 1993. Le 18 février 1993, le r e q u é r a n t n ' ayan t 
pas ind iqué l ' ad resse à laquel le la c i t a t ion à c o m p a r a î t r e devai t lui ê t r e 
notif iée, le t r i buna l o r d o n n a la diffusion d ' un avis de r eche rche en vue de 
local iser l ' in té ressé et de le r ep l ace r en d é t e n t i o n au mot i f qu ' i l n 'ava i t pas 
c o m p a r u aux aud i ences . La su ivan te , fixée a u 16 m a r s 1993, fut a n n u l é e 
en ra i son de l ' absence du r e q u é r a n t . 

20. L ' o r d o n n a n c e de p l a c e m e n t en d é t e n t i o n du 18 février 1993 n 'ava i t 
tou jours pas é t é e x é c u t é e lo r sque , le 4 oc tobre 1993, le r e q u é r a n t fut 
a r r ê t é p a r la police en r a p p o r t avec u n e infract ion au code de la r o u t e . Il 
fut i nca rcé ré à la maison d ' a r r ê t de Cracovie . 

21 . Le t r i buna l p r o g r a m m a des aud iences p o u r le 6 oc tobre et les 15 et 
17 n o v e m b r e 1993, mais du t les a n n u l e r t o u t e s au mot i f q u e l ' é ta t m e n t a l 
du r e q u é r a n t (en pa r t i cu l i e r ses difficultés de c o n c e n t r a t i o n ) ne lui 
p e r m e t t a i t pas de pa r t i c ipe r u t i l e m e n t au procès . U n e no te r éd igée le 
17 n o v e m b r e 1993 p a r un médec in de la pr i son décr ivai t son é t a t c o m m e 
suit : 
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«Est apte à participer aux débats de ce jour (avec une participation active limitée, eu 
égard à ses [mots illisibles] difficultés de concentration).» 

D ' a p r è s un a u t r e r a p p o r t d ' expe r t (recueil l i pa r le t r i buna l fin 1993), le 
r e q u é r a n t « n e souffr[ai t] pas d ' u n e m a l a d i e m e n t a l e » et son é t a t m e n t a l 
ne « fo rmfa i t ] pas obs tac le à son m a i n t i e n en d é t e n t i o n » . 

22. E n t r e - t e m p s , le 18 oc tobre 1993, l 'avocat du r e q u é r a n t avait 
v a i n e m e n t in te r j e t é appe l de l ' o rdonnance de p l a c e m e n t en dé t en t i on , 
faisant valoir q u e , depu i s sa l ibéra t ion le 27 ju i l le t 1992, son cl ient é tai t 
t r a i t é en p e r m a n e n c e p o u r sa grave dépress ion et q u e c 'é ta i t son é t a t 
psychologique qui l 'avait e m p ê c h é de c o m p a r a î t r e devan t le t r i buna l . 

23 . E n t r e oc tobre 1993 et n o v e m b r e 1994, le r e q u é r a n t déposa sans 
succès vingt et une nouvel les d e m a n d e s de l ibéra t ion et a t t a q u a , sans 
plus de succès , c h a c u n e des décisions de re je t r e n d u e s à l eur p ropos . 

24. Les 13, 14 et 16 d é c e m b r e 1993, le t r i buna l t in t des aud iences . 
D ' a u t r e s , p r o g r a m m é e s pour fin j a n v i e r 1994, furent a n n u l é e s au motif 
q u e , le 26 j a n v i e r 1994, le r e q u é r a n t avai t t e n t é de se suic ider par 
overdose ( p a r a g r a p h e s 63-64 ci-dessous) . 

25. Le procès se poursuiv i t les 14, 15 et 16 février 1994. Les aud iences 
fixées aux 9 et 10 m a r s 1994 furent a n n u l é e s p o u r cause de m a l a d i e du 
p ré s iden t . D e nouvelles aud iences e u r e n t lieu les 14, 15 et 16 j u i n 1994. 
Dans l ' in terval le , le r e q u é r a n t avait é té p lacé en observa t ion 
psych ia t r ique à l 'hôpi ta l ca rcéra l de Wroc law ( p a r a g r a p h e 58 ci-dessous) . 

26. L ' aud ience su ivan te eu t lieu le 11 ju i l l e t 1994. D ' a u t r e s , p révues 
p o u r les 12 et 14 ju i l le t 1994, furent a n n u l é e s au mot i f que le r e q u é r a n t 
avai t r e t i r é la p rocu ra t i on d o n n é e à son avocat . Le procès se poursuiv i t les 
20, 21 et 22 s e p t e m b r e , les 25 et 26 oc tobre et les 14 et 15 n o v e m b r e 1994. 
Les aud iences fixées aux 20, 21 et 22 d é c e m b r e 1994 furent a n n u l é e s au 
mot i f q u e l 'un des coaccusés du r e q u é r a n t é ta i t hospi ta l i sé . 

27. E n t r e - t e m p s , le 17 n o v e m b r e 1994, le r e q u é r a n t s 'é ta i t p la in t au 
p rés iden t du t r i b u n a l régional de Cracovie de la d u r é e de sa d é t e n t i o n 
provisoire et de la m a n i è r e don t la p r o c é d u r e é t a i t m e n é e . Il faisait 
valoir , en pa r t i cu l i e r , q u e l ' ensemble de ses neuf coaccusés ava ien t é té 
é largis , a lors q u e l u i - m ê m e se t rouvai t toujours d é t e n u et que la d u r é e 
to ta le de sa d é t e n t i o n provisoire excédai t à p r é s e n t deux ans . Il sou tena i t 
q u e les c o m p t e s r e n d u s des aud iences t e n u e s d a n s sa cause ne ref lé ta ient 
pas les dépos i t ions des t é m o i n s et q u e le t r i b u n a l avai t omis de cons igner 
pa r écri t les obse rva t ions p r é s e n t é e s p a r l u i - m ê m e et p a r son avocat et ne 
l 'avait pas laissé expose r l i b r e m e n t sa vers ion des faits . Enfin, il aff irmait 
q u e la d u r é e de la p r o c é d u r e péna l e e n g a g é e à son encon t r e plus de q u a t r e 
ans a u p a r a v a n t cons t i tua i t p o u r lui un « c a u c h e m a r » . 

28. Le 7 d é c e m b r e 1994, le r e q u é r a n t se p la ign i t au t r i buna l du 
t r a i t e m e n t psych ia t r ique qu ' i l receva i t en pr ison. Le p ré s iden t d e m a n d a 
des expl ica t ions aux a u t o r i t é s ca rcé ra l e s . Celles-ci l ' i n fo rmèren t du 
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n o m b r e des e x a m e n s m é d i c a u x subis pa r le r e q u é r a n t , d o n n è r e n t le dé ta i l 
de ces e x a m e n s et p rodu i s i r en t des copies des doss iers m é d i c a u x 
p e r t i n e n t s . 

29. A la m ê m e époque , le r e q u é r a n t d e m a n d a u n e nouvelle fois au 
t r i buna l de le l ibérer p o u r motifs de s a n t é . Il invoqua é g a l e m e n t sa 
s i tua t ion famil ia le , s o u t e n a n t q u e sa longue d é t e n t i o n provisoire m e t t a i t 
sa famil le à r u d e ép reuve . Le 8 d é c e m b r e 1994, le t r i buna l régional de 
Cracovie re je ta la r e q u ê t e . 

30. Le 4 j a n v i e r 1995, la cour d ' appe l (Sçd Apelacyjny) de Cracovie , qu i 
avait é té saisie pa r le r e q u é r a n t , conf i rma la décis ion du t r i b u n a l rég iona l 
et j u g e a q u e M. K u d l a devai t ê t r e m a i n t e n u en d é t e n t i o n aux motifs q u e 
l 'on pouvai t r a i s o n n a b l e m e n t le soupçonne r d 'avoir c o m m i s les infract ions 
qui lui é t a i e n t r e p r o c h é e s et qu ' i l avait é té placé en d é t e n t i o n eu éga rd au 
r i sque de le voir se sous t r a i r e à la j u s t i c e . La cour d ' appe l e s t i m a 
é g a l e m e n t q u e , b ien qu 'e l le fût difficile, la s i t ua t ion de la famille du 
r e q u é r a n t ne cons t i tua i t pas une c i rcons tance pouvan t mi l i t e r en faveur 
de son é l a r g i s s e m e n t . 

3 1 . Le 25 j a n v i e r 1995, l 'avocat du r e q u é r a n t sollicita du t r i buna l 
rég iona l de Cracovie l ' annu la t ion de l ' o rdonnance de p l a c e m e n t en 
d é t e n t i o n et la l ibéra t ion de l ' in té ressé , m o y e n n a n t son p l a c e m e n t sous 
cont rô le j ud i c i a i r e . Il soul igna que , le 23 j a n v i e r 1995, son cl ient avait u n e 
nouvel le fois c h e r c h é à m e t t r e fin à ses j o u r s en pr i son (il avait t e n t é de se 
p e n d r e , p a r a g r a p h e s 69-70 ci-dessous) , ce qui , c o m p t e t enu de sa 
dép re s s ion c h r o n i q u e , cons t i tua i t u n indice sé r i eux de ce q u ' u n m a i n t i e n 
en d é t e n t i o n r i squa i t de c o m p r o m e t t r e sa vie. Il aff i rmait de plus q u e si le 
r e q u é r a n t avait é té r é i n c a r c é r é c 'é ta i t u n i q u e m e n t pa rce qu ' i l n 'avai t pas 
c o m p a r u aux aud i ences . O r ce mot i f ne pouvai t d ' ap rè s lui jus t i f ie r le 
m a i n t i e n en d é t e n t i o n de son cl ient , dès lors q u e les p reuves à c h a r g e 
ava ien t déjà é t é recuei l l ies et q u e le m a i n t i e n en d é t e n t i o n ne visait pas à 
a s s u r e r le bon d é r o u l e m e n t du procès . 

32. Le 13 février 1995, le t r i buna l rég iona l de Cracovie r e j e t a la 
d e m a n d e de mise en l iber té . Il observa q u e , d ' a p r è s un r appor t des 
a u t o r i t é s ca rcé ra l e s , la t en t a t i ve de suicide du r e q u é r a n t n ' é t a i t q u ' u n e 
m a n œ u v r e d e s t i n é e à a t t i r e r l ' a t t en t ion sur l ' i n t é ressé , et q u e les motifs 
jus t i f i an t le m a i n t i e n en d é t e n t i o n n ' ava i en t pas cessé d ' ex i s te r . D a t é du 
10 février 1995, le r a p p o r t é t a i t ainsi libellé : 

«En réponse à la demande du tribunal [régional] concernant l'accusé, nous 
confirmons qu'Andrzej Kudla, qui reste à votre disposition, a fait (...) à 4 h 45 du matin 
le 23 janvier de cette année, une tentative de suicide afin d 'at t irer l 'attention sur son 
cas. 

Sur la base des informations obtenues auprès du médecin de garde, qui est psychiatre 
et psychologue, et sur ses conclusions, il a été établi que le prisonnier souffrait de 
troubles de la personnalité se manifestant sous la forme d'une dépression réactive. La 
tentative de l'intéressé a eu pour conséquence une légère abrasion, en forme de bande, 
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de la peau de son cou, provoquée par la corde après la pendaison; aucun changement 
d'ordre neurologique n'a été observé. 

Le détenu s'est livré à cet acte parce qu'il considère que la procédure pénale traîne 
beaucoup en longueur et parce qu'il se distancie des charges pesant sur lui. 

Nonobstant ses problèmes d'émotivité, il est parfaitement lucide et exerce une 
pression sur les [autorités carcérales]. 

Par décision du directeur de la prison, il n'a pas écopé d'une peine disciplinaire pour 
son comportement. Des discussions psychocorrectives [ont eu lieu avec lui], le but étant 
de lui expliquer les dangers réels qu'un tel comportement peut faire peser sur sa santé 
et sur sa vie. 

Lors d'une consultation psychiatrique ultérieure (intervenue après la tentative de 
suicide) une régression des symptômes de dépression réactive a été relevée. 

L'intéressé continue d'être détenu dans une cellule avec d'autres personnes, vu la 
possibilité d'un comportement autodestructeur résultant d'un sentiment subjectif de 
souffrance. Il est classé dans la catégorie des détenus difficiles et demeure pour cette 
raison sous observation constante et sous la surveillance des agents de sécurité et du 
personnel médical de la prison. 

[Tampon et signature illisibles] » 

33. Le 25 février 1995, l 'avocat du r e q u é r a n t in te r j e t a appe l de la 
décision du t r i b u n a l rég iona l , faisant valoir que la s an t é m e n t a l e de son 
cl ient , qu i souffrait en p e r m a n e n c e de dépress ion , s 'é ta i t b e a u c o u p 
d é t é r i o r é e . Il invita le t r i b u n a l à dé s igne r des e x p e r t s méd icaux , 
psychia t res n o t a m m e n t , afin d ' éva luer l 'é ta t de s a n t é du r e q u é r a n t , 
p lu tô t q u e de s 'en r e m e t t r e à l ' appréc ia t ion livrée p a r les au to r i t é s 
ca rcé ra l e s . Il se p la igni t é g a l e m e n t q u e la d u r é e de la p r o c é d u r e étai t 
excessive et q u e cela faisait déjà plus de d e u x ans et q u a t r e mois q u e son 
client se t rouvai t en d é t e n t i o n provisoire . 

34. Le 2 m a r s 1995, la cour d ' appe l de Cracovie re je ta le recours . Elle 
j u g e a n o t a m m e n t qu ' i l ne s ' imposai t pas de dés igne r des expe r t s 
m é d i c a u x et q u e le r e q u é r a n t devai t ê t r e m a i n t e n u en d é t e n t i o n , eu 
éga rd à la nécess i té de g a r a n t i r le bon d é r o u l e m e n t de la p r o c é d u r e . Plus 
t a rd , e n t r e le 8 m a r s et le T' j u i n 1995, le r e q u é r a n t fo rma en vain q u a t r e 
d e m a n d e s de l ibéra t ion et a u t a n t de r ecour s con t r e les décisions de rejet 
r e n d u e s à l eur propos . 

35. Les 13, 14 et 15 m a r s , les 3, 4 et 5 avril et les 4, 5, 30 et 31 m a i 1995, 
le t r i b u n a l régional t in t des aud iences et e n t e n d i t des t é m o i n s . C e r t a i n s 
de ceux-ci , qu i s ' é ta ien t p r é c é d e m m e n t a b s t e n u s de c o m p a r a î t r e , furent 
a m e n é s au t r i b u n a l pa r la police. 

36. Le 1 e r j u i n 1995, le t r i buna l rég iona l de Cracovie r e c o n n u t le 
r e q u é r a n t coupab le d ' e sc roque r i e et d e faux et le c o n d a m n a à six ans 
d ' e m p r i s o n n e m e n t et à 5 000 zlotys (PLN) d ' a m e n d e . Le 2 j u i n 1995, le 
r e q u é r a n t et son avocat d é p o s è r e n t u n e d é c l a r a t i o n d ' appe l . 
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37. Le 1 e r aoû t 1995, le r e q u é r a n t se pla igni t au m i n i s t r e de la J u s t i c e 
q u e les motifs du j u g e m e n t n ' ava ien t pas é té réd igés d a n s le déla i légal de 
sept j o u r s . Il aff i rmait que deux mois s ' é t a ien t écoulés avan t 
l ' a ccompl i s semen t de ce t t e fo rmal i t é . 

38. A u n e d a t e u l t é r i e u r e non préc i sée , le r e q u é r a n t sollicita son 
é l a r g i s s e m e n t , faisant valoir q u e la p ro longa t ion de sa d é t e n t i o n avai t 
p rodui t des effets d é l é t è r e s sur sa s a n t é et sur le b i en -ê t r e de sa famil le . 
Le 14 aoû t 1995, le t r i buna l régional de Cracovie re je ta sa d e m a n d e . Le 
31 aoû t 1995, la cour d ' appe l de Cracovie , qui avai t é té saisie p a r le 
r e q u é r a n t , conf i rma lad i te décis ion, p r éc i san t q u e le m a i n t i e n en 
d é t e n t i o n é ta i t jus t i f ié , eu éga rd à la gravi té de la pe ine infligée. 

39. A une d a t e non préc i sée , le r e q u é r a n t se p la igni t au m i n i s t r e de la 
J u s t i c e de la d u r é e de la p r o c é d u r e re la t ive à son affaire, sou l ignan t que le 
t r i buna l rég iona l de Cracovie avait omis de lui notif ier les motifs de son 
j u g e m e n t dans le déla i légal. Ce la avait eu p o u r effet, d ' ap rè s lui, d e 
p ro longer de m a n i è r e significative la p r o c é d u r e d ' appe l . Le 28 août 1995, 
le chef du service c r imine l du m i n i s t è r e de la J u s t i c e répondi t au 
r e q u é r a n t qu' i l é ta i t p robab le q u e le d o c u m e n t en ques t ion excédâ t deux 
cen t s pages et q u e le non- respec t du déla i légal s ' expl iquai t pa r le fait q u e 
le j u g e r a p p o r t e u r é ta i t en congé . 

40. Le 27 s e p t e m b r e 1995, à la d e m a n d e du t r i buna l régional , le 
r e q u é r a n t fut e x a m i n é pa r les médec in s légis tes psychia t res du Co l l eg ium 
M e d i c u m , facul té de médec ine légale de l 'univers i té j a g e l l o n i e n n e de 
Cracovie . L e u r r a p p o r t c o m p o r t a i t le passage suivant : 

«(...) Ainsi qu'il ressort du dossier, et conformément aux conclusions des experts 
médicaux, l'accusé a séjourné en observation dans le service psychiatrique de l'hôpital 
carcéral de Wrocfaw. Au cours de cette période, il a commis des tentatives de suicide et 
est passé par des phases assez longues de vagues pertes de conscience. Il ressort des 
conclusions globales (...) du rapport établi par les experts psychiatres à Wroctaw que 
l'accusé manifeste des troubles de la personnalité et une prédisposition aux réactions 
situationnelles, qui ne militent pas d'une manière décisive contre son maintien en 
prison, pourvu qu'on lui garantisse des soins psychiatriques en consultation externe. 

[Le requérant] a expliqué qu'il est toujours à la maison d'arrêt et s'y sent très malade, 
qu'il souffre en permanence d'un mal de tête localisé clans l'apex, avec irradiation dans 
la nuque. Il est souvent à bout de souffle et a des difficultés à respirer, particulièrement 
la nuit. Lorsque cela arrive, il demande aux gardiens de l'aider et ceux-ci l 'emmènent au 
service médical. La plupart du temps, le docteur lui prescrit du Rclanium [diazepam], 
qui n 'at ténue pas sa souffrance. A ses dires, il continue à prendre du Relanium à raison 
d'au moins 30 mg la nuit et de 15 mg le jour. Ce médicament l'aide, selon lui, à 
«s'organiser» et il affirme qu'il ne pourrait pas s'en passer. II se sent constamment 
fatigué, ne dort pas la nuit et est perturbé par son séjour prolongé en prison. Il juge 
cela grotesque, estimant qu'il a déjà «plus que purgé» les peines qui pourraient lui 
être infligées. Au cours d'une conversation avec l'accusé, il a été observé qu'il 
présentait une abrasion de l'épiderme à la base du cou. Une fois le col de la chemise 
ouvert, il a été constaté qu'il s'agissait d'une abrasion linéaire de l 'épiderme, tout 
autour de la section antérieure du cou, correspondant aux striures que l'on trouve chez 
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un pendu. L'accusé a expliqué que (...) il avait tenté de se pendre avec un drap mais 
qu'on l'avait ranimé. C'était sa deuxième tentative de suicide, et il est incapable 
d'expliquer pourquoi il a agi de cette manière. Il affirme qu'il y a des moments où il a 
l'impression que sa conscience s'interrompt et que, lorsque cela arrive, il tente de 
mettre fin à ses jours, essentiellement par pendaison, mais également par prise de 
médicaments et par lacération avec un rasoir. Il lui serait également arrivé un jour de 
quit ter son domicile après une dispute familiale et de se réveiller plusieurs semaines 
plus lard, dans une pension de famille à Swinoujscie. Il ne comprenait pas comment il 
était arrivé là, ni ce qui lui était arrivé pendant ces semaines. 

L'individu examiné s'exprime maintenant de manière claire, il est parfaitement 
lucide, son humeur est quelque peu morose, il est tendu, irritable et éprouve un fort 
sentiment d'injustice. Il estime être traité de manière inadéquate. Il reçoit des 
médicaments qui n'améliorent pas son état d'esprit et il considère que ce traitement 
ne fait que le «soumettre à un comportement psychotrope». 

Après avoir été examiné par des psychiatres, l'accusé a été envoyé au laboratoire EEG 
afin d'y subir un examen spécialisé. 

Les résultats de cet examen se trouvent annexés au rapport. 

Rapport 

L'examen de l'accusé Andrzej Kuala, homme de trente-trois ans, et l'analyse des 
résultats des examens antérieurs et des observations médicales et psychologiques 
effectués pendant son hospitalisation, qui a duré plusieurs semaines, montrent que 
l'état mental actuel de l'intéressé est le résultat de ses troubles de la personnalité et de 
sa prédisposition à décompenser lorsqu'il est confronté à des situations difficiles. Ces 
troubles ne sont pas de nature psychotique, mais de nouvelles tentatives de suicide 
pourraient constituer une menace réelle pour sa santé. C'est la raison pour laquelle 
nous considérons également que si la procédure judiciaire exige que l'intéressé 
continue de séjourner en prison il faut l'envoyer dans un service hospitalier où il puisse 
être surveillé par du personnel spécialisé. Il faudrait également lui garantir l'accès à un 
psychiatre et à un psychologue. 

Expert Expert 

Docteur Elzbieta Skupicn Docteur Andrzej Ziçba » 

4 1 . Le 6 oc tob re 1995, le r e q u é r a n t se vit not i f ier les motifs du 

j u g e m e n t et , à u n e d a t e u l t é r i e u r e non préc i sée , il i n t e r j e t a appel . Le 

doss ier fut t r ans fé ré à la cour d ' appe l de Cracovie le 14 n o v e m b r e 1995. 

42. Le 22 février 1996, la cour d ' appe l a n n u l a la c o n d a m n a t i o n e t 

o r d o n n a q u e l 'affaire fût r e jugée , aux motifs que la j u r id i c t ion infér ieure 

avait s iégé d a n s u n e mauva i se compos i t ion et q u e de n o m b r e u s e s 

d isposi t ions p rocédura l e s ava ien t é t é violées. Lors de l ' aud ience , l 'avocat 

d u r e q u é r a n t l 'avai t , sans succès , invi tée à a n n u l e r l ' o rdonnance de 

p l a c e m e n t en d é t e n t i o n . 

43 . Le 11 avril 1996, le doss ier fut t r a n s m i s au t r i b u n a l rég iona l . Ce lu i -

ci r end i t pa r la su i t e u n e o r d o n n a n c e d e d is jonct ion, en v e r t u d e laque l le le 

r e q u é r a n t fut j u g é s é p a r é m e n t de p lus ieurs a u t r e s accusés . 



264 ARRÊT KUDLA c. POLOGNE 

44. Le 30 avril 1996, le r e q u é r a n t sollicita l ' annu la t ion ou, à dé fau t , la 
modif ica t ion de la m e s u r e p réven t ive p r o n o n c é e à son éga rd . Le 28 m a i 
1996, le t r i buna l rég iona l de Cracovie rend i t u n e décision qui c o m p o r t a i t 
n o t a m m e n t le passage suivant : 

«(...) A ce stade de l'affaire, le bon déroulement de la procédure peut être garanti par 
l'imposition de mesures préventives autres que la détention provisoire. (...) En 
conséquence, le tribunal soumet l 'annulation de l'ordonnance de placement en 
détention à la condition que le requérant verse à titre de caution la somme de 
10 000 PLN dans le délai d'un mois à compter de la date à laquelle la présente décision 
lui aura été notifiée. (...)» 

45 . Le r e q u é r a n t in te r j e t a appe l de c e t t e décision et d e m a n d a q u e le 
m o n t a n t de la cau t ion fût rédui t et fixé en fonct ion de sa s i tua t ion 
financière, ou q u ' à défaut le t r i b u n a l a s s u r â t le bon d é r o u l e m e n t du 
procès en o r d o n n a n t un p l a c e m e n t sous con t rô le j ud i c i a i r e . 

46. Le 11 j u i n 1996, le t r i buna l reçut le r appor t d ' un exper t psych ia t re 
dés igné pa r lui. L ' exper t y affirmait q u e le r e q u é r a n t souffrait d 'un é t a t de 
dépress ion c h r o n i q u e et avait des pensées su ic ida i res . Il e s t ima i t que 
l ' in té ressé é ta i t ap t e à pa r t i c ipe r aux aud i ences , ma i s q u e son m a i n t i e n 
en d é t e n t i o n pouvai t m e t t r e sa vie en d a n g e r , eu é g a r d à la p robabi l i t é 
de le voir t e n t e r de se suic ider . 

47. Le 20 j u i n 1996, la cour d ' appe l de Cracovie r e j e t a le recours formé 
p a r le r e q u é r a n t con t r e la décision du 28 ma i 1996, e s t i m a n t q u e le 
m o n t a n t de la c au t i on n ' é t a i t pas excessif, eu é g a r d à l ' a m p l e u r des 
d o m m a g e s é t a n t r é su l t é s de la commiss ion des infract ions dont 
l ' in té ressé avait é té inculpé et à la g rav i t é de celles-ci. La cour d ' appe l 
a t t a c h a une i m p o r t a n c e cons idérab le au fait q u ' a p r è s l ' annu la t ion , en 
juillet 1992, de la p r e m i è r e o r d o n n a n c e de p l a c e m e n t en d é t e n t i o n , le 
r e q u é r a n t avai t t e n t é d ' é c h a p p e r à la j u s t i ce et avai t é t é r é i n c a r c é r é pour 
ce motif. Elle préc isa q u e la cau t ion é ta i t une m e s u r e censée a s s u r e r la 
p ré sence de l 'accusé au procès ou l ' empêche r de c o m m e t t r e d ' a u t r e s 
ac t e s visant à p e r t u r b e r le bon d é r o u l e m e n t de la p r o c é d u r e . C o m p t e 
t enu de l ' ensemble des c i r cons tances de l 'espèce, la cau t ion avait dès lors, 
selon elle, é té fixée à u n n iveau app rop r i é . 

48 . Peu d e t e m p s a p r è s , le r e q u é r a n t se p la igni t au m é d i a t e u r 
(Rzecznik Praw Obywatelskich) du fait q u e la d u r é e to ta le de sa d é t e n t i o n 
provisoire excédai t m a i n t e n a n t t rois ans . La p la in te fut t r a n s m i s e au 
p r é s i d e n t de la cour d ' appe l de Cracovie qu i , le 12 ju i l l e t 1996, ad re s sa au 
r e q u é r a n t une l e t t r e don t la p a r t i e p e r t i n e n t e en l 'espèce est ainsi 
l ibellée : 

«(...) Vous avez été inculpé d'escroquerie et de faux le 30 avril 1992. L'acte 
d'accusation visait dix coaccusés, et les dépositions de quatre-vingt-dix-huit témoins 
ont été recueillies. La procédure a subi du retard en raison du fait que vous vous êtes 
tenu caché jusqu'à votre réincarcération en octobre 1993. Vous avez également présenté 
de nombreuses demandes de libération. (...) La durée de la procédure entre la date du 
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jugement de la juridiction de première instance et la date à laquelle le dossier a été 
envoyé à la cour d'appel s'explique par le volume de votre dossier et par la longueur 
des motifs du jugement (29 liasses et 140 pages respectivement). (...) Prêts pour 
le 16 août 1995, les motifs écrits de la décision ne vous ont été notifiés que le 
16 septembre 1995, du fait que le juge rapporteur était en vacances. Le seul retard 
survenu concerne l'instruction de votre demande de libération du 30 avril 1996, celle-ci 
n'ayant été examinée que le 28 mai 1996 au motif que la période du I" mai au 5 mai 
1996 était fériée. (...) » 

49. E n t r e - t e m p s , l 'avocat du r e q u é r a n t avait u n e nouvel le fois invité le 
t r i buna l rég iona l de Cracovie à l ibérer son c l ient , m o y e n n a n t le p l a c e m e n t 
de celui-ci sous con t rô le j ud i c i a i r e , ou à r é d u i r e le m o n t a n t de la cau t ion 
exigée pa r ladi te j u r id i c t ion le 28 mai 1996. Le 2 ju i l l e t 1996, le t r ibuna l 
é c a r t a la r e q u ê t e . L 'avocat du r e q u é r a n t in te r j e t a appe l de c e t t e décision, 
s o u t e n a n t q u e , c o m p t e t enu du r a p p o r t p sych ia t r ique du 11 j u i n 1996, le 
r e q u é r a n t devai t ê t r e l ibéré au mot i f que sa vie é t a i t en d a n g e r . 

50. Le 18 ju i l l e t 1996, la cour d ' appe l de Cracovie r e p o u s s a le recours , 
faisant obse rve r q u e le d a n g e r p o u r la vie du r e q u é r a n t n ' é t a i t pas absolu 
pu i sque l ' in té ressé pouvai t ob t en i r un t r a i t e m e n t psych ia t r ique en pr ison. 
Elle cons idé ra q u ' e u é g a r d au c o m p o r t e m e n t qu ' i l avai t a d o p t é ap rès son 
é l a r g i s s e m e n t en ju i l le t 1992, le r e q u é r a n t devai t ê t r e m a i n t e n u en 
d é t e n t i o n afin d ' a s s u r e r le bon d é r o u l e m e n t de la p r o c é d u r e , sauf pour 
l ' in té ressé à ve r se r u n e cau t ion de 10 000 PLN. 

5 1 . Le 31 juillet 1996, le r e q u é r a n t invita une nouvel le fois le t r i buna l 
régional de Cracovie à r édu i r e le m o n t a n t de la cau t ion ou à le l ibérer 
m o y e n n a n t p l a c e m e n t sous cont rô le j ud i c i a i r e . Il aff i rmait ne pas avoir 
su f f i s amment de moyens pour ve r se r u n e s o m m e aussi subs t an t i e l l e . Le 
19 aoû t 1996, le t r i b u n a l r e j e t a la d e m a n d e pour défau t man i fe s t e de 
f o n d e m e n t . Il observa q u e les a r g u m e n t s de l ' in té ressé relat i fs à la 
q u e s t i o n de la cau t ion s ' ana lysa ien t en u n e « p o l é m i q u e injustifiée avec 
les o r g a n e s de la j u s t i c e » et q u e la cau t ion pouvai t ê t r e versée non 
s e u l e m e n t p a r le r e q u é r a n t l u i - m ê m e mais é g a l e m e n t pa r des t i e r s . 

52. A une da t e u l t é r i e u r e , le r e q u é r a n t d e m a n d a au t r i buna l régional 
de le l ibérer afin de lui p e r m e t t r e de ve r se r la cau t ion . Le 10 s e p t e m b r e 
1996, le t r i buna l re je ta la r e q u ê t e . Il s ' exp r ima n o t a m m e n t a in s i : 

« (...) Il est logique que le requérant soit libéré une fois la caution versée. La demande 
de l'intéressé tendant au renversement de la séquence des événements est contraire aux 
règles de procédure et au bon sens. Elle doit donc être rejelée. (...)» 

53 . F ixée au 10 oc tobre 1996, l ' ouve r tu re du procès fut r e p o r t é e au 
mot i f q u e l 'un des coaccusés du r e q u é r a n t avai t e n t r e - t e m p s é té p lacé en 
d é t e n t i o n d a n s le c ad re d ' a u t r e s pou r su i t e s péna le s d i r igées con t re lui. 

54. Le 29 octobre 1996, le t r i buna l régional de Cracovie a n n u l a 
l ' o rdonnance de p l a c e m e n t en dé t en t i on ap rès que la famille du r e q u é r a n t 
eut versé la s o m m e de 10000 PLN à t i t re de caut ion . 
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55. Les d e u x p rocha ines aud iences furent fixées au 18 m a r s et a u 
17 avril 1997, ma i s le p rocès fut d e r e c h e f a journé p o u r cause de m a l a d i e 
d ' un coaccusé du r e q u é r a n t . De nouvel les aud iences furent fixées aux 
6, 21 et 23 oc tobre 1997. Le t r ibuna l régional fixa u l t é r i e u r e m e n t des 
a u d i e n c e s pour les d a t e s su ivan tes en 1998: le 15 j anv ie r , le 26 février, le 
19 m a r s , les 6 et 28 avril , les 2, 22 et 24 j u i n , le 13 ju i l l e t , le 23 s e p t e m b r e , 
les 3 et 30 oc tobre , et les 17 et 24 n o v e m b r e . Il r end i t son j u g e m e n t le 
4 d é c e m b r e 1998. Suivant les réqu is i t ions du p a r q u e t , il c o n d a m n a le 
r e q u é r a n t à six ans d ' e m p r i s o n n e m e n t . 

56. L ' i n t é r e s sé a t t a q u a la décis ion le 19 avril 1999. Le 27 oc tobre 1999, 
la cour d ' appe l de Cracovie r é fo rma le j u g e m e n t et réduis i t la pe ine du 
r e q u é r a n t à cinq ans d ' e m p r i s o n n e m e n t . 

57. P a r la su i t e , le r e q u é r a n t se pourvu t en cassa t ion (kasacja). Le 
24 février 2000, la cour d ' appe l de Cracovie , a p r è s avoir c o n s t a t é que le 
r e q u é r a n t avait accompli les formal i tés r equ i ses pour ce type de r ecou r s , 
t r a n s m i t le pourvoi à la C o u r s u p r ê m e (Sqd Najwyiszy). La p r o c é d u r e 
d e v a n t c e t t e j u r id i c t ion est toujours p e n d a n t e . 

B. Le t r a i t e m e n t m é d i c a l r e ç u par le r e q u é r a n t p e n d a n t sa 
d é t e n t i o n d u 4 o c t o b r e 1993 a u 2 9 o c t o b r e 1996 , te l q u ' a t t e s t é 
p a r l e r e g i s t r e m é d i c a l t e n u p a r la m a i s o n d'arrêt d e C r a c o v i e 

58. Le r e q u é r a n t sé journa à la ma i son d ' a r r ê t de Cracovie du 4 oc tobre 
1993 au 29 oc tob re 1996, avec s e u l e m e n t u n e i n t e r r u p t i o n : le 9 m a r s 1994, 
il fut t r ans fé ré à l 'hôpi tal ca rcéra l de Wroc l aw où, j u s q u ' a u 26 ma i 1994, il 
d e m e u r a sous observa t ion psych ia t r ique , c o n f o r m é m e n t à ce qui avai t é té 
o r d o n n é d a n s une a u t r e p r o c é d u r e péna le i n t e n t é e con t re lui. 

59. Il ressor t du reg is t re médica l que le r e q u é r a n t fut e x a m i n é pa r un 
médec in peu ap rè s son incarcéra t ion . Le 6 oc tobre 1993, il d e m a n d a à ê t r e 
e x a m i n é pa r un psychia t re . L ' e x a m e n eu t lieu le 15 octobre . Le psychia t re 
conclut q u e l ' in téressé souffrait de reactio situatione ( réact ion s i tua t ionne l le ) . 
A u p a r a v a n t , il avait é té e x a m i n é à trois repr ises pa r un médec in 
pén i t en t i a i r e ou avait consul té u n tel médec in . 

60. En n o v e m b r e 1993, le r e q u é r a n t fut e x a m i n é à hui t r epr i ses p a r 
des m é d e c i n s p é n i t e n t i a i r e s . Ceux-c i n o t è r e n t qu ' i l souffrait d ' i n somnie 
et d ' ano rex i e ch ron iques , de m a u x de t ê t e r é c u r r e n t s , de ve r t iges et de 
difficultés de concen t r a t i on . 

6 1 . Le 10 d é c e m b r e 1993, le r e q u é r a n t fut e x a m i n é p a r un psych ia t r e . 
Celui-ci d i a g n o s t i q u a des t roub le s de la p e r s o n n a l i t é et u n e r éac t ion 
dépress ive . Au cours du m ê m e mois , il fut e x a m i n é ou se fit e x a m i n e r à 
q u a t r e repr i ses d a n s le service de consu l t a t ions e x t e r n e s de la pr ison. Il se 
p la igni t d ' i n somnie s e t d e m a n d a à c h a n g e r d e t r a i t e m e n t . Le 24 d é c e m b r e 
1993, un médec in r e c o m m a n d a qu' i l fût e x a m i n é pa r u n psych ia t r e . 
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(52. Le 4 j a n v i e r 1994, le r e q u é r a n t c o m m e n ç a à se p la ind re d 'un voile 
s o m b r e devan t les yeux et de m a u x de t ê t e . 

63. Le 26 j a n v i e r 1994, il fit u n e t en ta t ive de suicide p a r overdose . Le 
médec in de g a r d e r éd igea le r a p p o r t suivant : 

«Patient inconscient, aucun contact verbal. (...) Il se dégage des déclarations de [ses 
compagnons de cellule] qu'hier il a pris sa dose de médicaments du soir (...) Personne ne 
l'a vu prendre d'autres médicaments. 

Diagnostic: intoxicatio medicammtosa acuta per os susp. [suspicion d'intoxication 
médicamenteuse aiguë par voie orale]. 

Recommandations médicales: hospitalisation pour observation et traitement 
psychiatrique d'urgence. » 

64. Le r e q u é r a n t fut admis à l 'hôpital de la pr ison, où il d e m e u r a les 
27 et 28 j anv ie r 1994, avec le diagnost ic su ivan t : «status post intoxicationem 
medicamentosam ». Il subit p lus ieurs tes ts méd icaux (morphologie des cellules 
sanguines , e x a m e n toxicologique des ur ines et é lec t rocard iograph ie ) . 

65. Le 27 février 1994, il fut e x a m i n é pa r un psych ia t re , qui 
d i agnos t i qua des t roub les névro t iques . 

66. Du 26 ma i 1994 (da te de son r e t o u r de l 'hôpi ta l de la pr i son d e 
Wroc law) au d é b u t de n o v e m b r e 1994, il consu l t a à t re ize repr i ses les 
médec ins du service de consu l t a t ions e x t e r n e s de la pr ison. Il se plaignai t 
e s s en t i e l l emen t de difficultés d ' e n d o r m i s s e m e n t et de m a u x de t ê t e 
r é c u r r e n t s qu i d u r a i e n t p lus ieurs j o u r s , mais é g a l e m e n t d ' u n e sensa t ion 
de froid et de p r o b l è m e s de p e a u . En s e p t e m b r e 1994, il sollicita à 
p lus ieurs repr ises u n e consu l t a t ion psych ia t r ique . Le 9 n o v e m b r e 1994, il 
fut e x a m i n é p a r un psych ia t re , qui d i a g n o s t i q u a des t roub les névro t iques . 

67. D a n s l ' in terval le , le 5 n o v e m b r e 1994, le m é d e c i n de g a r d e de la 
pr ison avait d e m a n d é une nouvelle consu l t a t ion psych ia t r ique pour le 
r e q u é r a n t . Le psychia t re e x a m i n a l ' in té ressé le 7 d é c e m b r e 1994 et 
conf i rma son d iagnos t ic p r é c é d e n t . D ' a p r è s le r eg i s t r e , le r e q u é r a n t se 
plaignai t de ver t iges et de t roub les du sommei l . 

68. Le 2 j anv ie r 1995, le médec in de g a r d e sollicita pour le r e q u é r a n t une 
consul ta t ion psychia t r ique de suivi. Les 11 et 13 j a n v i e r 1995, le médecin 
no ta que le r e q u é r a n t ne lui avait pas fait pa r t des r é su l t a t s de la visi te. Le 
16 janvier 1995, le r e q u é r a n t se vit a d m i n i s t r e r u n m é d i c a m e n t non précisé. 

69. Le 23 j anv ie r 1995, il t e n t a de se suicider en se p e n d a n t . Ce jour- là , 
les médec ins i n sé rè ren t deux notes d a n s le reg is t re médica l . La par t i e 
p e r t i n e n t e de la p r e m i è r e , écri te pa r le médec in de g a r d e , est ainsi libellée : 

«Vers 1 h 30, il a l'ait une tentative ostensible de suicide en se pendant à un appareil 
sanitaire fixé au mur. Pression artérielle 110/60, (...). Petite quanti té d'écume de sang 
dans la narine gauche. Abrasions de l'épidcrme sur le cou correspondant aux cicatrices 
que l'on trouve chez les pendus. (...) Il ne souhaite pas communiquer oralement. (...) 

Diagnostic: tentative ostensible de suicide par pendaison. 

Recommandations médicales: examen psychiatrique (...)» 
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La seconde no te , é tabl ie pa r un spécia l is te des m a l a d i e s i n t e r n e s , est 
a insi l ibellée : 

«Etal général bon. (...) Capable de communiquer logiquement. A précisé qu'il n'en 
était pas à sa première tentative de suicide. 

Diagnostic: état consécutif à une tentative de suicide. 

Recommandations médicales: examen psychiatrique. Hospitalisation aux lins de 
traitement non requise.» 

70. Le 24 j a n v i e r 1995, le r e q u é r a n t fut e x a m i n é pa r u n psych ia t re , qu i 
é tab l i t un r appor t ainsi libellé : 

«Bonne communication verbale, état émotionnel satisfaisant. (...) Il a séjourné dans 
le service psychiatrique de l'hôpital carcéral de Wroctau- (...) ju in 1994. Tentative de 
suicide: «Je n'en peux plus.» Il est anxieux. Sommeil perturbé, anorexie, nausées, 
vomissements. L'affaire dure depuis trois ans - sans jugement , il n'a pas de casier 
judiciaire. Il est effrayé par ses actes : «Je ne sais pas ce qui m'a pris.» 

Diagnostic: état consécutif à une tentative de suicide par pendaison. Réaction 
situalionnelle dépressive. » 

71 . Le 3 février 1995, le r e q u é r a n t fut u n e nouvelle fois e x a m i n é pa r un 

psych ia t r e . La note du spécia l is te est a insi l ibellée : 

«Bon contact. Bonne lucidité, humeur équilibrée. Pas de symptômes psychotiques. 
Plaintes: «Je ne me sens pas bien, j ' en ai assez, je ne dors pas bien, je vais me pendre.» 

Diagnostic : troubles de la personnalité ; réactions auto-agressives.» 

72. E n m a r s 1995, le r e q u é r a n t fut e x a m i n é pa r des médec in s à six 

r ep r i ses , don t d e u x fois p a r des psych ia t res . U n cer t i f icat méd ica l dél ivré 

ap rè s le p r e m i e r e x a m e n c o m p o r t e les passages s u i v a n t s : 

«Cracovic, le 7 mars 1995 

Certificat médical 

Quant à l'état de santé du prisonnier 

Plaintes, maladies et opérations antérieures du prisonnier - Voici ce dont il se plaint 
actuel lement: difficultés de concentration, agitation psychomotrice, sentiment de 
tension intérieure, douleurs récurrentes dans la région épigaslrique. Ses antécédents 
médicaux révèlent de fréquentes tentatives de suicide, notamment par pendaison et 
par overdose. Il est sous surveillance psychiatrique régulière. (...) 

Consultation psychiatrique du 7 mars 1995. Réaction situalionnelle avec 
caractéristiques dépressives. Apte à participer à des débats judiciaires. (...) » 

A p r è s le second e x a m e n , p r a t i q u é le 31 m a r s 1995, u n m é d e c i n n o t a : 

« Bon contact, bonne lucidité, humeur dysphorique. Plaintes - tension (...) troubles du 
sommeil et difficultés de concentration. 

Diagnostic: troubles névrotiques.» 

73. De d é b u t avril à fin d é c e m b r e 1995, le r e q u é r a n t fut e x a m i n é p a r 

les psych ia t r e s au moins une fois p a r mois , soit à sa p rop re d e m a n d e , soit à 
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la d e m a n d e des médec ins de la pr ison. Il fut pa r a i l leurs soigné pour 
d ' a u t r e s p r o b l è m e s . En ce qui conce rne son é t a t m e n t a l , le reg i s t re 
médica l fait a p p a r a î t r e qu ' i l ne cessai t de se p l a ind re de dép res s ion , de 
t roub les du s o m m e i l , de tens ion , de difficultés de c o n c e n t r a t i o n , 
d ' i r r i t a t i on et de l ' absence d ' a m é l i o r a t i o n de son é t a t . 

74. Au cours de la pé r iode a l l an t de débu t j a n v i e r à fin août 1996, le 
r e q u é r a n t fut e x a m i n é pa r des médec in s à t r e n t e - d e u x r e p r i s e s ; douze 
e x a m e n s furent p r a t i q u é s par des psych ia t res . 

II. LE D R O I T ET LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

75. A l ' époque p e r t i n e n t e , les règles rég issan t la d é t e n t i o n provisoire 
é t a i en t c o n t e n u e s d a n s le c h a p i t r e 24 de la loi du 19 avril 1969 - code de 
p r o c é d u r e péna l e (Kodeks postepowania karnego), sous le t i t r e « M e s u r e s 
p réven t ives» (Srodki zapobiegawcze). Le code n 'es t p lus en v igueur . Il a é té 
ab rogé et r e m p l a c é pa r la loi du 6 j u i n 1997 ( c o m m u n é m e n t appe lée 
« n o u v e a u code de p r o c é d u r e p é n a l e » ) , qui est e n t r é e en v igueur le 
1 e r s e p t e m b r e 1998. 

76. P a r m i les m e s u r e s p réven t ives é n u m é r é e s pa r le code figuraient 
n o t a m m e n t la d é t e n t i o n provisoire , la cau t ion et le con t rô le j u d i c i a i r e . 

L 'a r t i c le 209 définissait les motifs g é n é r a u x jus t i f ian t l ' imposi t ion de 
m e s u r e s p réven t ives . Il é ta i t ainsi libellé : 

«Des mesures préventives peuvent être imposées afin d'assurer le bon déroulement 
de la procédure si les preuves contre l'accusé justifient de manière suffisante l'opinion 
qu'il a commis une infraction pénale.» 

L 'a r t i c le 217 § 1 préc isa i t les moti fs pour lesquels un individu pouvai t 
ê t r e mis en d é t e n t i o n provisoi re . D a n s sa vers ion appl icable j u s q u ' a u 
1" j anv ie r 1996, ce t t e d isposi t ion é ta i t a insi l ibe l lée : 

« 1. La détention provisoire peut être imposée: 

1) s'il existe un risque raisonnable de voir l'accusé s'enfuir ou se cacher, en 
particulier s'il n'a pas de résidence fixe [en Pologne] ou si son identité ne peut être 
établie ; 

2) s'il existe un risque raisonnable de le voir tenter de suborner des témoins ou 
d'entraver le bon déroulement de la procédure par tous autres moyens illégaux ; 

3) si l'accusé a été inculpé d'une infraction grave ou a récidivé de la manière prévue 
par le code pénal; ou 

4) si l'accusé a été inculpé d'une infraction créant un danger grave pour la société. 

(...),, 

Le 1 e r j a n v i e r 1996, les a l inéas 3 et 4 du p a r a g r a p h e 1 de l 'ar t icle 217 
furent ab rogés et t o u t e la d i spos i t ion fut r ééc r i t e . A p r è s l ad i t e d a t e , les 
a l inéas p e r t i n e n t s se l isaient c o m m e suit : 
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«1) s'il existe un risque raisonnable de voir l'accusé s'enfuir ou se cacher, en 
particulier si son identité ne peut être établie ou s'il n'a pas de domicile permanent [en 
Pologne] ; ou 

2) [texte tel qu'il était libellé avant le I" janvier 1996].» 

Le p a r a g r a p h e 2 de l 'ar t icle 217 d i sposa i t : 

«Si un accusé a été inculpé d'une infraction grave ou d'une infraction intentionnelle 
[pour la commission de laquelle il peut être] passible d'une peine d'un maximum légal 
d'au moins huit ans d 'emprisonnement, ou si un tribunal de première instance l'a 
condamné à au moins trois ans d 'emprisonnement, la nécessité de maintenir 
l'intéressé en détention afin d'assurer le bon déroulement de la procédure peut se 
fonder sur la probabilité de l'infliction d'une lourde peine.» 

Le code encad ra i t la m a r g e d ' app réc i a t i on r e l a t i v e m e n t au m a i n t i e n 
d ' une m e s u r e prévent ive déc idée . Les ar t ic les 213 § 1, 218 et 225 se 
fonda ien t su r l ' idée q u e la d é t e n t i o n provisoire cons t i t ua i t la m e s u r e 
prévent ive la plus e x t r ê m e et qu ' e l l e ne devai t pas ê t r e imposée si des 
m e s u r e s moins sévères pouvaien t suffire. 

L 'a r t ic le 2 13 § 1 é ta i t ainsi libellé : 

«Toute mesure préventive [y compris de détention provisoire] sera immédiatement 
annulée ou modifiée si son fondement a cessé d'exister, ou si des circonstances nouvelles 
se sont fait jour qui justifient l 'annulation ou le remplacement de la mesure par une 
autre , plus ou moins sévère.» 

L 'a r t ic le 225 énonça i t : 

«La détention provisoire ne doit être décidée qu'en cas de nécessité; elle ne peut être 
imposée si le versement d'une caution ou un contrôle judiciaire, ou la combinaison de 
ces deux mesures, sont jugés adéquats.» 

Les d isposi t ions rég i s san t la « d é t e n t i o n ob l iga to i r e» (par e x e m p l e , 
p e n d a n t l ' ins t ruc t ion d ' un recours formé con t re une peine 
d ' e m p r i s o n n e m e n t s u p é r i e u r e à t rois ans) furent ab rogées le 1" j a n v i e r 
1996 p a r la loi du 29 juin 1995 p o r t a n t a m e n d e m e n t s au code de 
p r o c é d u r e péna l e et à d ' a u t r e s lois péna les . 

Enfin, l 'ar t ic le 218 disposai t : 

«Sauf raisons spéciales, une détention provisoire doit être annulée, en particulier, 

1) si elle risque de compromettre gravement la vie ou la santé de l 'accusé; ou 

2) si elle est de nature à produire des effets excessivement néfastes sur l'accusé ou sa 
famille. » 

77. En droi t po lonais , u n e « l ibéra t ion sous cau t ion » ne signifie pas une 
l ibéra t ion s u b o r d o n n é e à la condi t ion q u e le d é t e n u s ' engage à verser une 
s o m m e d é t e r m i n é e au t r i buna l en cas de n o n - c o m p a r u t i o n , mais u n e 
l ibé ra t ion s u b o r d o n n é e à la condi t ion q u e soit le d é t e n u l u i -même 
soit des t ie rs ve rsen t au t r i b u n a l la s o m m e requ ise p r é a l a b l e m e n t à 
l ' é l a rg i s sement . 
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78. L 'a r t ic le 219 du code t r a i t a i t des soins m é d i c a u x p rod igués aux 
accusés s é jou rnan t en d é t e n t i o n provisoire . Il é t a i t ainsi l ibe l lé : 

«Si l'état de santé d'un accusé nécessite des soins dans un établissement médical, 
l'intéressé ne peut continuer à être détenu que dans pareil établissement.» 

79. L 'a r t i c le 214 prévoyai t q u ' u n accusé pouvai t à t ou t m o m e n t 
i n t rodu i r e u n e d e m a n d e de l ibéra t ion . Il se lisait ainsi : 

«Un accusé peut à tout moment solliciter la levée ou la modification d'une mesure 
préventive. 

Il sera statué sur semblable demande par le procureur ou, si l'acte d'accusation a déjà 
été déposé, par le tribunal compétent pour connaître de la cause, et ce dans un délai 
n'excédant pas trois jours .» 

80. L 'a r t ic le 371 § 1 prévoyai t un déla i pour la r édac t ion des motifs du 
j u g e m e n t de p r e m i è r e in s t ance d a n s les cas où il y avait appe l . Sa pa r t i e 
p e r t i n e n t e en l 'espèce é ta i t ainsi l ibe l lée : 

«Les motifs du jugement doivent être rédigés dans un délai de sept jours à compter de 
la date à laquelle un acte d'appel a été déposé ; s'il s'agit d'une affaire complexe où il est 
impossible de rédiger les motifs dans le délai prescrit, le président du tribunal peut 
proroger le délai pour une durée déterminée (...) » 

8 1 . Le code prévoyai t deux voies de r ecour s p r inc ipa les , appe lées 
« m e s u r e s d ' a p p e l » : l ' appel , qu i , en v e r t u des a r t i c les 374 et su ivants , ne 
pouvai t ê t r e in te r j e t é q u e con t r e un j u g e m e n t r e n d u pa r un t r ibuna l , et 
l 'appel i n t e r locu to i r e , qui , en v e r t u des ar t ic les 409 et su ivan t s , pouvai t 
ê t r e in te r je té con t r e les décisions a u t r e s que les j u g e m e n t s et con t re les 
o r d o n n a n c e s p resc r ivan t des m e s u r e s p révent ives . Le code ne compor t a i t 
(et ne c o m p o r t e toujours) a u c u n e disposi t ion spécif ique prévoyant 
e x p r e s s é m e n t des voies de recours pour a t t a q u e r l ' inact ion des o rganes 
jud ic i a i r e s d a n s le cad re d ' u n e p r o c é d u r e p é n a l e . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 3 DE LA 
C O N V E N T I O N 

82. Le r e q u é r a n t se plaint de n 'avoir pas reçu un t r a i t e m e n t 
psychia t r ique a d é q u a t p e n d a n t sa dé t en t ion à c o m p t e r d u 4 oc tobre 1993. 
La maison d ' a r r ê t d e Cracovie , où il sé journa a lors , se ra i t dépourvue d e 
service psych ia t r ique , et a u c u n effort n 'y aura i t é té fait pour t r a i t e r sa 
dépress ion ch ron ique . A l 'origine de ses t en t a t ives r é p é t é e s de suicide en 
pr ison, ce t te ca rence s 'analysera i t en un t r a i t e m e n t i n h u m a i n et d é g r a d a n t 
au sens de l 'ar t icle 3 de la Conven t ion , don t voici le t e x t e : 

«Nul ne peut être soumis à la torture ni à des peines ou t rai tements inhumains ou 
dégradants. » 
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83 . L ' i n t é r e s sé aff irme q u e les a u t o r i t é s ava ien t l 'obl igat ion, en ve r tu 
d e l 'ar t ic le 219 du code de p r o c é d u r e p é n a l e , d ' au moins r e c h e r c h e r si son 
é t a t de s a n t é nécess i ta i t son p l a c e m e n t d a n s un é t a b l i s s e m e n t médica l 
app rop r i é ( p a r a g r a p h e 78 c i -dessus) . De fait, elles a u r a i e n t é té 
p a r f a i t e m e n t consc ien tes de ses t e n d a n c e s su ic ida i res , q u e n ' ava ien t pu 
q u ' a g g r a v e r ses condi t ions e x t r ê m e s de d é t e n t i o n . Elles a u r a i e n t d isposé 
de p reuves a b o n d a n t e s à cet effet, pu i sque auss i b ien il avai t 
p r é c é d e m m e n t é té l ibéré d a n s l ' a t t e n t e de son j u g e m e n t eu é g a r d au 
d a n g e r q u e son m a i n t i e n en d é t e n t i o n a u r a i t r e p r é s e n t é pour sa vie. 

84. Du 4 oc tobre 1993 a u 29 oc tob re 1996, c 'es t -à-di re p e n d a n t t rois 
ans , il avai t à nouveau sé journé en d é t e n t i o n provisoire . P e n d a n t c e t t e 
pé r iode , il n 'avai t reçu des soins q u ' u n e seule fois d a n s un 
« é t a b l i s s e m e n t m é d i c a l » a u sens d e l 'ar t ic le 219. En m a r s 1994, le 
t r i buna l l 'avait placé p o u r p lus ieurs mois d a n s le service psych ia t r ique de 
l 'hôpi ta l ca rcé ra l de Wroc law. En réa l i t é , le t r i buna l a u r a i t agi ainsi au 
seul mot i f q u e son é t a t s 'é ta i t n e t t e m e n t d é t é r i o r é ap rè s sa t en t a t i ve de 
suicide, en j a n v i e r 1994. 

85 . Le r e q u é r a n t préc ise q u ' a p r è s c e t t e brève pé r iode de t r a i t e m e n t 
spécial isé il fut une nouvel le fois t r ans f é r é à la ma i son d ' a r r ê t de 
Cracov ie , où il ne reçu t aucun m é d i c a m e n t p rop re à l ' e m p ê c h e r de 
c o m m e t t r e d e nouvel les t en t a t i ve s de suicide et où il fut d é t e n u d a n s des 
condi t ions ca rcé ra l e s difficiles, avec des d é l i n q u a n t s c o n d a m n é s . Il a u r a i t 
t rouvé ce la psycho log iquemen t i n s u p p o r t a b l e e t , le 23 j a n v i e r 1995, a u r a i t 
t e n t é u n e nouvel le fois de m e t t r e fin à ses j o u r s . Il aff irme que les 
a u t o r i t é s ca rcé ra l e s ont a r b i t r a i r e m e n t et sans a u c u n mot i f cons idéré 
q u e sa t en t a t i ve de suicide n ' é t a i t pas a u t h e n t i q u e ma i s cons t i tua i t 
p lu tô t u n ges te des t iné à a t t i r e r l ' a t t en t ion , et qu ' e l l e s ont p r é s e n t é la 
chose de ce t t e m a n i è r e au t r i buna l . Elles a u r a i e n t omis de s igna le r que le 
l e n d e m a i n un psych ia t re avait exp l iqué son ges t e en l ' a t t r i b u a n t à u n e 
« r é a c t i o n s i t ua t ionne l l e dép re s s ive» . 

N o n o b s t a n t ce d iagnos t ic , les a u t o r i t é s n ' a u r a i e n t r ien fait d e 
s u b s t a n t i e l p o u r a m é l i o r e r son é t a t ou p o u r lui fourni r u n e a ide 
psych ia t r ique a d é q u a t e . Non s e u l e m e n t le t r i buna l de p r e m i è r e ins tance 
a u r a i t négl igé d ' a s s u r e r u n e surve i l lance c o n s t a n t e de sa s a n t é et de ses 
condi t ions de d é t e n t i o n , mais il n ' a u r a i t t enu a u c u n c o m p t e des r a p p o r t s 
des m é d e c i n s c o n c e r n a n t son é t a t . En pa r t i cu l i e r , il a u r a i t sé journé en 
pr ison du 11 j u i n au 29 oc tobre 1996 alors que , à la p r e m i è r e de ces d e u x 
d a t e s , l ' exper t psych ia t re avai t qualif ié son é t a t de t r è s sé r ieux et avai t 
déc la ré q u e son m a i n t i e n en d é t e n t i o n m e t t r a i t sa vie en d a n g e r . En 
s o m m e , son m a i n t i e n en d é t e n t i o n a lors qu ' i l a u r a i t pu m e t t r e sa vie en 
péril et le défau t de soins m é d i c a u x a d é q u a t s s ' ana lyse ra ien t en un 
t r a i t e m e n t con t r a i r e à l 'ar t icle 3 de la Conven t i on . 

86. Le G o u v e r n e m e n t c o n t e s t e q u e - mis à p a r t les impress ions 
subject ives du r e q u é r a n t - le t r a i t e m e n t inc r iminé ait a t t e i n t le 
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m i n i m u m de grav i té r equ i s p o u r t o m b e r sous le coup de l 'a r t ic le 3. Il 
affirme tou t d ' abo rd q u ' a u vu des p reuves méd ica le s p r o d u i t e s pa r lui 
devan t la C o u r , nu l ne p e u t d o u t e r q u e les a u t o r i t é s c o m p é t e n t e s se 
soient l ivrées à des con t rô les a t t en t i f s et f r é q u e n t s de l ' é ta t de s a n t é du 
r e q u é r a n t et lui a ien t fourni u n e ass i s tance méd ica le conforme à ce 
qu ' ex igea i t son é t a t . 

87. Q u a n t à la ques t i on de savoir si les a u t o r i t é s on t r emp l i leur 
obl iga t ion de p lacer le r e q u é r a n t d a n s u n « é t a b l i s s e m e n t médica l 
a p p r o p r i é » , a u sens de l 'ar t icle 219 d u code de p r o c é d u r e p é n a l e , le 
G o u v e r n e m e n t fait obse rve r qu ' i l ressor t des doss iers m é d i c a u x que 
l ' in té ressé a sé journé en hôpi ta l ca rcé ra l c h a q u e fois q u e cela s 'est avéré 
nécessa i re . H o r m i s le séjour en observa t ion à Wroc l aw préc i t é , il au ra i t 
é té hospi ta l i sé a p r è s sa seconde t en t a t i ve de suicide. Dès lors , on ne 
p o u r r a i t r i en r e p r o c h e r aux a u t o r i t é s à cet éga rd . 

88. Le G o u v e r n e m e n t e s t ime q u e l 'on ne peu t d a v a n t a g e d i re q u e les 
t r i b u n a u x a ien t négl igé de vérifier q u e le r e q u é r a n t recevai t l 'aide 
médica le don t il avai t besoin ou que son m a i n t i e n en d é t e n t i o n é ta i t 
compa t ib l e avec son é t a t . Ils a u r a i e n t f r é q u e m m e n t i n t e r r o g é les services 
p é n i t e n t i a i r e s au sujet de l ' é ta t de s an t é d u r e q u é r a n t e t , là où c 'é tai t 
nécessa i re , é t u d i é les conclusions des e x a m e n s psych ia t r iques , et ils 
s e r a i en t m ê m e i n t e r v e n u s afin d ' a m é l i o r e r la s i tua t ion . P a r e x e m p l e , le 
t r i buna l de p r e m i è r e ins tance a u r a i t i m m é d i a t e m e n t réag i à la p la in te 
fo rmulée pa r l ' in té ressé le 7 d é c e m b r e 1994 à p ropos de son t r a i t e m e n t 
psych ia t r ique en pr ison et a u r a i t invité les services pén i t en t i a i r e s 
c o m p é t e n t s à fourn i r des expl ica t ions . E n o u t r e , il a u r a i t à p lus ieurs 
repr i ses d e m a n d é à des psych ia t res d ' é t ab l i r des r a p p o r t s sur l ' é ta t de 
s a n t é du r e q u é r a n t . 

89. En défini t ive, le G o u v e r n e m e n t invite la C o u r à souscr i re à 
l 'opinion e x p r i m é e par les m e m b r e s d i ss iden ts de la C o m m i s s i o n qui ont 
cons idéré q u e si l 'on p e u t ce r t e s s o u t e n i r q u e les a u t o r i t é s a u r a i e n t dû se 
m o n t r e r plus a t t e n t i v e s à l ' é t a t psych ia t r ique du r e q u é r a n t , il n ' e n res te 
pas moins qu ' e l l e s ne l 'ont pas exposé à des souffrances d ' une grav i té telle 
q u e l'on p o u r r a i t conclure à un t r a i t e m e n t i n h u m a i n ou d é g r a d a n t . 

90. La C o u r l'a dit à de n o m b r e u s e s r ep r i ses , l 'ar t ic le 3 de la 
Conven t i on consac re l 'une des va leurs les plus f o n d a m e n t a l e s des 
sociétés d é m o c r a t i q u e s . Il p roh ibe en t e r m e s absolus la t o r t u r e et les 
t r a i t e m e n t s ou pe ines i n h u m a i n s ou d é g r a d a n t s , quels q u e soient les 
c i r cons tances et les a g i s s e m e n t s de la v ic t ime (voir, p a r m i b e a u c o u p 
d ' a u t r e s , les a r r ê t s V. c. Royaume-Uni [ G C ] , n° 24888/94, § 69, C E D H 
1999-IX, et Labita c. Italie [ G C ] , n" 26772/95, § 119, C E D H 2000-IV). 

9 1 . Toutefo is , p o u r t o m b e r sous le coup de l 'ar t icle 3, un t r a i t e m e n t 
doi t a t t e i n d r e un m i n i m u m de grav i té . L ' app réc i a t i on d e ce m i n i m u m est 
re la t ive pa r essence ; elle d é p e n d de l ' ensemble des d o n n é e s de la cause , et 
n o t a m m e n t de la n a t u r e et du con tex te du t r a i t e m e n t , de ses moda l i t é s 
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d ' exécu t ion , de sa d u r é e , de ses effets phys iques ou m e n t a u x , ainsi q u e , 
parfois , du sexe , d e l 'âge et de l ' é ta t de s an t é de la v ic t ime (voir, p a r 
e x e m p l e , l ' a r rê t R a n i n e n c. F in l ande du 16 d é c e m b r e 1997, Recueil des 
arrêts et décisions 1997-VIII, pp . 2821-2822, § 55) . 

92. La C o u r a j u g é u n t r a i t e m e n t « i n h u m a i n » au mot i f n o t a m m e n t 
qu ' i l avai t é té app l i qué avec p r é m é d i t a t i o n p e n d a n t des h e u r e s et qu ' i l 
avait causé soit des lésions corpore l les , soit de vives souffrances 
phys iques ou m e n t a l e s . Elle a p a r a i l leurs cons idéré q u ' u n t r a i t e m e n t 
é t a i t « d é g r a d a n t » en ce qu ' i l é ta i t de n a t u r e à insp i re r à ses v ic t imes des 
s e n t i m e n t s de peur , d 'angoisse et d ' infér ior i té p rop res à les h u m i l i e r et à 
les avilir. En r evanche , elle a toujours soul igné q u e la souffrance et 
l ' humi l i a t ion infligées doivent en tout cas a l ler au -de là de celles q u e 
c o m p o r t e i név i t ab l emen t u n e forme d o n n é e de t r a i t e m e n t ou de pe ine 
lég i t imes (voir, mutatis mutandis, les a r r ê t s T y r e r c. R o y a u m e - U n i du 
25 avril 1978, sér ie A n" 26, p. 15, § 30, Soer ing c. R o y a u m e - U n i du 
7 ju i l l e t 1989, sér ie A n" 161, p. 39, § 100, et V. c. Royaume-Uni p réc i t é , § 71). 

93 . Les m e s u r e s pr ivat ives de l iber té s ' a ccompagnen t o r d i n a i r e m e n t 
de pare i l les souffrance et humi l i a t ion . Toutefo is , on ne s au ra i t cons idé re r 
q u ' u n p l a c e m e n t en d é t e n t i o n provisoire pose en soi un p r o b l è m e sur le 
t e r r a i n de l 'ar t icle 3 de la Conven t i on . De m ê m e , cet a r t ic le ne p e u t ê t r e 
i n t e r p r é t é c o m m e é tab l i s san t u n e obl iga t ion g é n é r a l e de l ibérer u n 
d é t e n u pour motifs de s an t é ou de le p lacer d a n s un hôpi ta l civil afin de 
lui p e r m e t t r e d ' ob ten i r un t r a i t e m e n t méd ica l d 'un type pa r t i cu l i e r . 

94. N é a n m o i n s , l 'ar t icle 3 de la Conven t i on impose à l 'Eta t de 
s ' a s su re r que tout p r i sonn ie r est d é t e n u d a n s des condi t ions qui sont 
compa t ib l e s avec le respec t de la d ign i t é h u m a i n e , q u e les m o d a l i t é s 
d ' exécu t ion de la m e s u r e ne s o u m e t t e n t pas l ' in té ressé à une dé t r e s se ou 
à une é p r e u v e d ' une in tens i t é qui excède le n iveau inévi tab le de 
souffrance i n h é r e n t à la d é t e n t i o n et q u e , eu éga rd aux exigences 
p r a t i q u e s de l ' e m p r i s o n n e m e n t , la s a n t é et le b ien-ê t re du p r i sonn ie r 
sont a s su ré s de m a n i è r e a d é q u a t e , n o t a m m e n t pa r l ' a d m i n i s t r a t i o n des 
soins m é d i c a u x requ is (voir, mutatis mutandis, l ' a r rê t A e r t s c. Be lg ique du 
30 ju i l l e t \998,Recueil 1998-V, p. 1966, §§ 64 et suiv.) . 

95. La C o u r observe d ' emblée qu ' i l n 'es t pas contes té en l 'espèce que le 
r e q u é r a n t a souffert de dépress ion ch ron ique t a n t avan t q u e p e n d a n t sa 
d é t e n t i o n du 4 oc tobre 1993 au 29 oc tobre 1996, et qu ' i l a par deux fois 
t en t é de m e t t r e fin à ses j o u r s en prison. Le diagnost ic posé conce rnan t son 
é t a t par la i t de t roubles de la pe rsonna l i t é ou de t roubles névro t iques , et de 
réact ion s i tua t ionne l le dépress ive ( p a r a g r a p h e s 58-67 et 69-72 ci-dessus) . 

96. La C o u r no te de surcro î t qu ' i l r essor t des p reuves méd ica le s 
p rodu i t e s p a r le G o u v e r n e m e n t d e v a n t elle (mais non devan t la 
C o m m i s s i o n ) q u e le r e q u é r a n t a r é g u l i è r e m e n t sollicité et o b t e n u des 
soins m é d i c a u x au cours de sa d é t e n t i o n . Il a é té e x a m i n é par des 
médec ins de d iverses spécial i tés et a f r é q u e m m e n t reçu u n e ass i s t ance 
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psych ia t r ique ( p a r a g r a p h e s 59-74 ci-dessus) . De d é b u t oc tobre à fin 
d é c e m b r e 1993, il a é té à p lus ieurs r ep r i ses e x a m i n é pa r des psychia t res 
en pr i son ( p a r a g r a p h e s 59-61 c i -dessus) . Fin 1993, la j u r i d i c t i on de 
p r e m i è r e in s t ance obt in t d ' un psych ia t re un r a p p o r t con f i rman t que 
l ' é ta t de s a n t é de l ' in té ressé é ta i t à l ' époque c o m p a t i b l e avec son 
m a i n t i e n en d é t e n t i o n ( p a r a g r a p h e 21 in fine c i -dessus) . 

Peu a p r è s sa t en t a t i ve de suicide de 1994, é v é n e m e n t qui , à la lumiè re 
des p reuves p rodu i t e s devan t la C o u r , ne s emble pas ê t r e r ésu l t é d ' une 
q u e l c o n q u e c a r e n c e d i sce rnab le de la pa r t des a u t o r i t é s ou pouvoir ê t r e 
cor ré lé à s e m b l a b l e c a r e n c e , le r e q u é r a n t r eçu t u n t r a i t e m e n t spécial isé , 
sous la forme d ' un séjour en observa t ion psych ia t r ique à l 'hôpi ta l ca rcé ra l 
de Wroc l aw du 9 m a r s au 26 ma i 1994 ( p a r a g r a p h e 58 c i -dessus) . Plus 
t a rd , après ladi te pér iode d 'observat ion, il subit deux e x a m e n s de contrôle , 
les 9 n o v e m b r e et 7 d é c e m b r e 1994 ( p a r a g r a p h e s 66-67 c i -dessus) . 

97. C e r t e s , cela ne l ' e m p ê c h a pas de faire encore u n e t e n t a t i v e de 
suicide en j a n v i e r 1995 ( p a r a g r a p h e 69 c i -dessus) . N é a n m o i n s , t ou t e n n e 
j u g e a n t pas nécessa i re de s ' e x p r i m e r sur la ques t ion de savoir si ce t t e 
t en t a t i ve r e p r é s e n t a i t de la p a r t de M. Kud ta , c o m m e les a u t o r i t é s l 'ont 
aff i rmé, un ges te des t i né à a t t i r e r l ' a t t en t ion ou v é r i t a b l e m e n t une 
man i f e s t a t i on de la souffrance causée pa r ses t roub les , la C o u r e s t ime , 
au vu des é l é m e n t s don t elle d i spose , q u e les a u t o r i t é s ne peuven t ê t r e 
j u g é e s r e sponsab les de ce qu i s 'est p rodu i t . 

98 . De m ê m e , elle ne d i sce rne a u c u n m a n q u e m e n t u l t é r i e u r de leur 
pa r t à m a i n t e n i r le r e q u é r a n t sous survei l lance psych ia t r ique . Elle 
c o n s t a t e au con t r a i r e que , du d é b u t de 1995 à sa mise en l iber té le 
29 oc tobre 1996, l ' in té ressé a é té e x a m i n é p a r un psych ia t re au moins une 
fois pa r mois . C 'es t ainsi q u e pour la seule a n n é e 1996, c 'es t -à-dire avant 
l ' é l a rg i s sement p réc i t é , on recense douze consu l t a t ions psych ia t r iques 
( p a r a g r a p h e s 70-74 c i -dessus) . 

99. La C o u r a d m e t q u e la n a t u r e m ê m e de l ' é ta t psychologique du 
r e q u é r a n t r e n d a i t celui-ci p lus vu lné rab l e q u e le d é t e n u moyen , et q u e sa 
d é t e n t i o n peu t avoir exace rbé d a n s u n e c e r t a i n e m e s u r e les s e n t i m e n t s de 
d é t r e s s e , d ' angoisse et de c r a i n t e ép rouvés p a r lui. Elle p r e n d note 
é g a l e m e n t du fait que , du 11 j u i n au 29 oc tobre 1996, l ' in té ressé a é té 
m a i n t e n u en d é t e n t i o n a lors q u e , d e l 'avis d ' u n psych ia t r e , cela r i squai t 
de c o m p r o m e t t r e sa vie à cause de la p robabi l i t é de le voir a t t e n t e r à ses 
j o u r s ( p a r a g r a p h e s 46-50 c i -dessus) . Toute fo i s , ap r è s s ' ê t re livrée à u n e 
a p p r é c i a t i o n globale des faits p e r t i n e n t s sur la base des p reuves 
p rodu i t e s devan t elle, la C o u r n ' e s t i m e pas é tab l i q u e le r e q u é r a n t ait é té 
soumis à des mauva i s t r a i t e m e n t s a t t e i g n a n t u n niveau de gravi té 
suffisant pour e n t r e r d a n s le c h a m p d 'app l ica t ion de l 'ar t icle 3 de la 
Conven t ion . 

100. En c o n s é q u e n c e , il n 'y a pas eu viola t ion de ce t t e c lause en 
l 'espèce. 
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II. SUR LA V I O L A T I O N A L L É G U É E DE L A R T I C L E 5 § 3 DE LA 
C O N V E N T I O N 

101. Le r e q u é r a n t e s t ime p a r a i l leurs q u e sa d é t e n t i o n provisoire a 
connu u n e d u r é e excessive ; il y voit u n e v iola t ion de l 'ar t ic le 5 § 3 de la 
Conven t ion , don t la pa r t i e p e r t i n e n t e en l 'espèce est ainsi l ibe l lée : 

«Toute personne arrêtée ou détenue dans les conditions prévues au paragraphe 1 c) 
du présent article (...) a le droit d'être jugée dans un délai raisonnable, ou libérée 
pendant la procédure. La mise en liberté peut être subordonnée à une garantie 
assurant la comparution de l'intéressé à l 'audience.» 

A. P é r i o d e à c o n s i d é r e r 

102. Au cours de la p r o c é d u r e l i t ig ieuse , le r e q u é r a n t a sé journé à 
deux rep r i ses en d é t e n t i o n provisoi re . I n c a r c é r é une p r e m i è r e fois le 
8 aoû t 1991, il d e m e u r a d é t e n u j u s q u ' a u 27 ju i l l e t 1992, soit p e n d a n t 
p r a t i q u e m e n t u n an. A nouveau a p p r é h e n d é le 4 oc tobre 1993, il passa 
a lors t rois a n s en d é t e n t i o n provisoire , avan t d ' ê t r e l ibéré sous cau t ion le 
29 oc tobre 1996 ( p a r a g r a p h e s 10, 18-20 et 54 c i -dessus) . 

103. Toutefo is , la d é c l a r a t i o n polonaise r e c o n n a i s s a n t le d ro i t de 
r ecour s individuel aux fins de l ' anc ien a r t ic le 25 de la Conven t i on ayant 
pris effet le 1" m a i 1993, la pér iode de d é t e n t i o n du r e q u é r a n t a n t é r i e u r e 
à ce t t e d a t e é c h a p p e à la c o m p é t e n c e ratione temporis de la C o u r . 

104. De surc ro î t , la C o u r rappe l le q u ' e u é g a r d au lien essent ie l e n t r e 
le p a r a g r a p h e 3 et le p a r a g r a p h e 1 c) de l 'ar t ic le 5 de la Conven t ion , un 
individu c o n d a m n é en p r e m i è r e ins tance ne p e u t ê t r e cons idéré c o m m e 
d é t e n u « e n vue d ' ê t r e condui t devan t l ' au to r i t é j ud ic i a i r e c o m p é t e n t e , 
lorsqu ' i l y a des ra isons p laus ib les de s o u p ç o n n e r qu ' i l a c o m m i s u n e 
in f rac t ion» , au sens de c e t t e d e r n i è r e disposi t ion, ma i s doit ê t r e r e g a r d é 
c o m m e se t r ouvan t dans la s i tua t ion p révue à l 'ar t icle 5 § 1 a ) , qu i 
a u t o r i s e u n e pr iva t ion de l iber té « a p r è s c o n d a m n a t i o n pa r un t r i buna l 
c o m p é t e n t » (voir, p a r e x e m p l e , l ' a r rê t B. c. A u t r i ch e du 28 m a r s 1990, 
série A n" 175, pp. 14-16, §§ 36-39). En c o n s é q u e n c e , la d é t e n t i o n 
subie pa r le r e q u é r a n t du 1" j u i n 1995, d a t e de sa c o n d a m n a t i o n ini t ia le 
en p r e m i è r e i n s t ance , au 22 février 1996, d a t e à laquel le ce t t e 
c o n d a m n a t i o n fut a n n u l é e et la cause renvoyée , ne peu t ê t re pr i se en 
cons idé ra t ion aux fins de l 'ar t icle 5 § 3. 

105. D a n s ces condi t ions , la C o u r c o n s t a t e q u e la pér iode à cons idé re r 
se compose d e d e u x p a r t i e s d i s t inc tes , la p r e m i è r e a l l an t d u 4 oc tob re 1993 
au 1" j u in 1995 et la seconde du 22 février au 29 oc tobre 1996, ce qui 
r e p r é s e n t e au to ta l deux a n s , q u a t r e mois et t rois j o u r s . 
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B. C a r a c t è r e r a i s o n n a b l e d e la d u r é e d e la d é t e n t i o n 

106. Le r e q u é r a n t sou t ien t que les a u t o r i t é s n 'on t pas fourni des 
motifs suffisants p o u r sa d é t e n t i o n . P r e m i è r e m e n t , son i n ca r cé r a t i o n le 
4 oc tobre 1993 n ' a u r a i t reposé sur a u c u n mot i f va lab le , p u i s q u e aussi 
b ien il avait p rodu i t u n cert if icat médica l a t t e s t a n t qu ' i l é ta i t en congé de 
ma lad i e et avai t donc d û m e n t jus t i f ié sa n o n - c o m p a r u t i o n aux aud iences 
de février et m a r s 1993. De surcro î t , il a u r a i t é té évident dès le d é b u t q u e 
l ' imposi t ion de m e s u r e s a u t r e s que la d é t e n t i o n - cau t ion ou cont rô le 
jud ic i a i r e , ou l 'une et l ' au t r e de ces m e s u r e s , pa r e x e m p l e - é ta i t de 
n a t u r e à a s s u r e r sa c o m p a r u t i o n au procès . 

107. Q u o i qu' i l en soit, u n e d é t e n t i o n provisoire de deux ans et q u a t r e 
mois ne p o u r r a i t ê t r e cons idé rée c o m m e « r a i s o n n a b l e » d a n s son cas. De 
fait, d a n s la p r o c é d u r e l i t igieuse, il n ' a u r a i t pas s e u l e m e n t passé en 
d é t e n t i o n ces d e u x ans et q u a t r e mois r e l evan t de la c o m p é t e n c e ratione 
temporis de la C o u r et de l 'ar t icle 5 § 3 de la C o n v e n t i o n , m a i s au total 
q u a t r e ans et t re ize j o u r s . 

108. Le G o u v e r n e m e n t r é t o r q u e q u e le mo t i f pr inc ipa l p o u r leque l le 
r e q u é r a n t fut r é i n c a r c é r é le 4 oc tobre 1993 ne rés ide pas d a n s sa non-
c o m p a r u t i o n devan t le t r i b u n a l en février et en m a r s 1993, ma i s d a n s le 
non- respec t p a r son avocat du déla i i m p a r t i p o u r p r o d u i r e u n cert if icat 
médica l é m a n a n t d 'un m é d e c i n légis te . 

109. La d é t e n t i o n du r e q u é r a n t s ' exp l iquera i t ainsi pa r le 
c o m p o r t e m e n t de l ' in té ressé . Elle a u r a i t é té imposée à cause du r i sque 
de voir M. Kud la se sous t r a i r e à la j u s t i ce , ce qu ' i l avait t e n t é de faire 
ap rès son é l a r g i s s e m e n t en ju i l le t 1992. P a r la su i te , le t r i b u n a l avait 
envisagé de l ibé re r le r e q u é r a n t sous cau t ion . Afin de r é d u i r e le r i sque de 
le voir à nouveau p r e n d r e la fuite, il avait fixé la cau t ion à 10 000 zlotys 
(PLN) , s o m m e qui é ta i t en r a p p o r t avec le pré judice r é s u l t a n t des 
infract ions r e p r o c h é e s ma i s q u e le r e q u é r a n t avait j u g é e excessive et 
n 'avai t ve rsée q u e p lus ieurs mois plus t a r d . Le r e t a r d mis à le l ibérer 
au ra i t ainsi eu pour or igine le c a r a c t è r e t a rd i f du p a i e m e n t de la cau t ion 
requ ise et a u r a i t donc été p rovoqué p a r le r e q u é r a n t l u i - m ê m e . Les 
au to r i t é s a u r a i e n t fait p reuve de la di l igence voulue d a n s l ' i n s t ruc t ion de 
la cause , l aque l le n ' a u r a i t connu a u c u n e pé r iode d ' ine r t i e i m p u t a b l e à l eur 
c o m p o r t e m e n t . Aussi le G o u v e r n e m e n t invite-t-il la C o u r à j u g e r q u e la 
d é t e n t i o n provisoire subie p a r le r e q u é r a n t n ' a pas dépassé u n e d u r é e 
« r a i s o n n a b l e » , au sens de l 'ar t ic le 5 § 3 de la Conven t i on . 

110. La C o u r rappel le q u e le ca rac t è r e ra i sonnab le de la d u r é e d 'une 
dé t en t i on ne se p rê t e pas à une éva lua t ion abs t r a i t e . La légi t imi té du 
m a i n t i e n en d é t e n t i o n d 'un accusé doit s ' appréc ier dans c h a q u e cas d 'après 
les pa r t i cu la r i t é s de la cause . La pour su i t e de l ' incarcéra t ion ne se justif ie 
dans u n e espèce donnée que si des indices concrets révèlent une 
vér i tab le exigence d ' in t é rê t public p réva lan t , nonobs t an t la p r é sompt ion 
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d ' innocence , sur la règle du respect de la l iber té individuelle fixée à l 'ar t icle 5 
de la Conven t ion (voir n o t a m m e n t l ' a r rê t Labita p réc i té , §§ 152 et suiv.). 

Il i ncombe en p r e m i e r lieu aux a u t o r i t é s jud ic i a i r e s na t iona le s de 
veiller à ce q u e d a n s une affaire d o n n é e la d é t e n t i o n provisoire subie pa r 
u n accusé n ' excède pas une d u r é e r a i sonnab l e . A cet effet, il l eur faut , en 
t e n a n t d û m e n t c o m p t e du p r inc ipe de la p r é s o m p t i o n d ' innocence , 
e x a m i n e r t ou t e s les c i rcons tances de n a t u r e à m a n i f e s t e r ou é c a r t e r 
l ' exis tence de lad i te exigence d ' i n t é r ê t publ ic j u s t i f i an t u n e d é r o g a t i o n à 
la règ le fixée à l 'ar t icle 5 et en r e n d r e c o m p t e d a n s leurs décis ions 
re la t ives aux d e m a n d e s d ' é l a r g i s s e m e n t . C 'es t e s s e n t i e l l e m e n t au vu des 
motifs figurant dans lesdi tes décis ions et sur la base des faits non 
con tes t é s ind iqués pa r l ' in té ressé d a n s ses moyens q u e la C o u r doi t 
d é t e r m i n e r s'il y a eu ou non violat ion de l 'ar t ic le 5 § 3 ( a r r ê t M u l l e r 
c. F r a n c e du 17 m a r s 1997, Recueil 1997-11, p . 388, § 35) . 

111. La pe r s i s t ance de ra i sons p laus ib les de soupçonne r la p e r s o n n e 
a r r ê t é e d 'avoir c o m m i s une infract ion est une condi t ion sine qua non de la 
r égu l a r i t é du m a i n t i e n en d é t e n t i o n , ma i s au bou t d ' un ce r t a in t e m p s elle 
n e suffit p lus . La C o u r doit a lors é tab l i r si les a u t r e s motifs a d o p t é s p a r les 
a u t o r i t é s jud ic i a i r e s c o n t i n u e n t à l ég i t imer la p r iva t ion de l ibe r té . Q u a n d 
ils se révè len t « p e r t i n e n t s » et «suf f i san t s» , elle r eche rche de surcroî t si 
les a u t o r i t é s na t iona le s c o m p é t e n t e s ont a p p o r t é u n e «di l igence 
pa r t i cu l i è re » à la p o u r s u i t e de la p r o c é d u r e (ibidem). 

112. La C o u r observe q u ' e n l 'espèce nul ne s emble con t e s t e r q u e la 
ra i son pr inc ipa le pour laquel le les a u t o r i t é s ont o r d o n n é la diffusion d ' un 
avis de r e c h e r c h e , puis décidé la r é i n c a r c é r a t i o n du r e q u é r a n t , rés ide dans 
le non- respec t p a r lui du déla i i m p a r t i p o u r p r o d u i r e u n cert i f icat méd ica l 
et i nd ique r u n e ad re s se à laque l le les a ss igna t ions p o u r r a i e n t lui ê t r e 
notif iées p e n d a n t qu ' i l se faisait t r a i t e r à Swinoujscie ( p a r a g r a p h e 19 ci-
des sus ) . C 'es t sur ces deux faits que le t r i b u n a l rég iona l de Cracovie et la 
cour d ' appe l de Cracovie fondèren t l eu r opinion selon laque l le il y avai t un 
r i sque d e voir le r e q u é r a n t c h e r c h e r à se d é r o b e r à la j u s t i ce , r i sque qui 
jus t i f ia i t son p l a c e m e n t en d é t e n t i o n , de m a n i è r e à a s s u r e r le bon 
d é r o u l e m e n t de la p r o c é d u r e . Les t r i b u n a u x r é i t é r è r e n t cet avis d a n s 
p r a t i q u e m e n t t o u t e s l eu r s décis ions r e j e t a n t les n o m b r e u s e s d e m a n d e s 
d ' é l a r g i s s e m e n t q u e l ' in té ressé in t rodu is i t d a n s les a n n é e s qu i suivi rent 
son a r r e s t a t i o n le 4 oc tobre 1993 ( p a r a g r a p h e s 29-34 c i -dessus) . 

113. Là encore , le r i sque de fuite fut l 'un des é l é m e n t s essent ie ls pr is 
en c o m p t e p a r le t r i buna l rég iona l d a n s la f ixat ion du m o n t a n t de la 
cau t ion exigée du r e q u é r a n t ( p a r a g r a p h e s 44-47 c i -dessus) . Ce r i sque 
jus t i f ia i t la d é t e n t i o n de l ' in té ressé p e n d a n t le litige p o r t a n t sur ledit 
m o n t a n t ( p a r a g r a p h e s 49-54 ci-dessus) e t , au -de là des ra i sons p laus ib les 
d e le s o u p ç o n n e r de s ' ê t re r e n d u coupab le d ' e sc roque r i e et de faux, 
cons t i tue ef fec t ivement le mot i f essent ie l p o u r l eque l il a é té d é t e n u 
p e n d a n t la pé r iode en cause . 
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114. La C o u r reconna î t q u e ce motif, a jouté aux ra isons de soupçonner 
le r e q u é r a n t d 'avoir commis les infract ions en ques t ion , pouvait 
i n i t i a l emen t suffire à l ég i t imer la d é t e n t i o n . Toutefo is , au fil du t e m p s , il 
est i n é v i t a b l e m e n t devenu mo ins p e r t i n e n t e t , c o m p t e t e n u de ce q u ' a v a n t 
d ' ê t r e r é i n c a r c é r é le 4 oc tobre 1993 le r e q u é r a n t avait déjà passé p r e s q u e 
un a n en d é t e n t i o n ( p a r a g r a p h e s 10-18 et 102-103 ci-dessus) , seules des 
ra isons v r a i m e n t i m p é r i e u s e s p o u r r a i e n t p e r s u a d e r la C o u r q u e ce t t e 
nouvel le pé r iode de d e u x ans et q u a t r e mois de pr iva t ion de l iber té se 
jus t i f ia i t au r e g a r d de l 'ar t ic le 5 § 3. 

115. La C o u r n ' a pas déce lé pare i l les ra isons en l 'espèce, dès lors 
spéc i a l emen t q u e les t r i b u n a u x , s'ils n ' on t cessé de se ré fé rer aux deux 
occasions p réc i t ées où le r e q u é r a n t é t a i t r e s t é en défau t de défé re r à une 
o r d o n n a n c e jud i c i a i r e , n 'on t m e n t i o n n é a u c u n e a u t r e c i rcons tance de 
n a t u r e à a t t e s t e r q u e le r i sque invoqué soit r e s t é d ' a c tua l i t é d ' un bout à 
l ' au t r e de la pé r iode p e r t i n e n t e . 

1 16. Aussi la C o u r conclut-el le q u e les ra isons invoquées p a r les 
t r i b u n a u x d a n s leurs décisions n ' é t a i e n t pas suff isantes pour jus t i f i e r le 
m a i n t i e n en d é t e n t i o n du r e q u é r a n t p e n d a n t la pé r iode en ques t ion . 

117. Il y a donc eu violat ion de l 'ar t icle 5 § 3 de la Conven t ion . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

118. Le r e q u é r a n t sou t ien t en o u t r e q u e son dro i t à un procès « d a n s un 
dé la i r a i sonnab le » a é té m é c o n n u et qu ' i l y a donc eu violat ion de l 'ar t icle 6 
§ 1 de la C o n v e n t i o n , don t la p a r t i e p e r t i n e n t e en l 'espèce est ainsi 
libellée : 

«Toute personne a droit à ce que sa cause soit entendue (...) dans un délai 
raisonnable, par un tribunal (...) qui décidera (...) du bien-fondé de toute accusation en 
matière pénale dirigée contre elle. (...) » 

A. P é r i o d e à c o n s i d é r e r 

119. Il n 'y a pas con t roverse sur le point de d é p a r t de la p r o c é d u r e : 
c h a c u n a d m e t q u e celle-ci a d é b u t é le 8 aoû t 1991, avec l ' incu lpa t ion du 
r e q u é r a n t . Les pa r t i e s sont pa r con t r e en désaccord sur la ques t ion de 
savoir si la p r o c é d u r e peu t toujours ê t r e cons idé rée c o m m e p e n d a n t e au 
r e g a r d de l 'ar t ic le 6 § 1. 

120. Le r e q u é r a n t affirme qu ' i l n ' a tou jours pas o b t e n u de décision sur 
« l ' a ccusa t i on d i r igée con t r e lu i» , l ' e x a m e n a u fond d e son pourvoi en 
cassa t ion é t a n t p e n d a n t d e v a n t la C o u r s u p r ê m e . 

121. Le G o u v e r n e m e n t sou t i en t q u e le p rocès a pr is fin le 27 octobre 
1999, d a t e à laque l le la cour d ' appe l de Cracovie a u r a i t r e n d u la décision 
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défini t ive, et qu ' i l i m p o r t e peu q u e le r e q u é r a n t se soit pourvu en 
cassa t ion , pu isqu ' i l s 'agit là d ' u n e voie de r ecou r s excep t ionne l le a u 
t r ave r s de laquel le on ne peu t a t t a q u e r que des décis ions défini t ives. 

122. La C o u r r appe l l e q u e l 'ar t icle 6 § 1 n ' a s t r e i n t pas les E t a t s à c r é e r 
des cours d ' appe l ou de cassa t ion . N é a n m o i n s , un E t a t qu i se do te de 
ju r id ic t ions de ce t t e n a t u r e a l 'obl igat ion de veiller à ce que les 
jus t i c i ab les j ou i s s en t a u p r è s d 'e l les d e s g a r a n t i e s f o n d a m e n t a l e s de 
l 'ar t icle 6 (voir, e n t r e a u t r e s , les a r r ê t s De lcour t c. Be lg ique du 17 j a n v i e r 
1970, sér ie A n° 11, pp. 13-15, § 25, et Brua l l a G ô m e z d e la T o r r e c. E s p a g n e 
du 19 d é c e m b r e 1997, Recueil 1997-VHI, p . 2956, § 37) . 

Si la m a n i è r e don t l 'ar t icle 6 doi t s ' app l iquer aux p r o c é d u r e s d ' appe l et 
d e cassa t ion d é p e n d des p a r t i c u l a r i t é s de ces p r o c é d u r e s , il ne peu t faire 
a u c u n d o u t e q u e celles-ci e n t r e n t d a n s le c h a m p d 'app l ica t ion de l 'ar t icle 6 
(voir, mutatis mutandis, l ' a r rê t Twal ib c. Grèce du 9 j u i n 1998, Recueil 1998-
rV, pp . 1427-1428, § 46) . En c o n s é q u e n c e , il y a lieu de les faire e n t r e r en 
l igne de c o m p t e pour d é t e r m i n e r si la d u r é e globale de la p r o c é d u r e a é t é 
r a i sonnab l e . 

123. Dès lors, et en l ' absence de t o u t e p reuve m o n t r a n t q u e la C o u r 
s u p r ê m e se soit déjà p rononcée sur la cause du r e q u é r a n t , la C o u r 
c o n s t a t e q u e la p r o c é d u r e d u r e à ce j o u r d e p u i s plus de n e u f a n s . 
Toutefo is , eu é g a r d à sa c o m p é t e n c e ratione lemporis ( p a r a g r a p h e 103 ci-
des sus ) , elle ne peu t p r e n d r e en cons idé ra t ion q u e la pér iode de sept ans 
et cinq mois env i ron qui s 'est écoulée depu i s le 1" ma i 1993, m ê m e si elle 
a u r a é g a r d au s t ade qu ' ava i t a t t e i n t la p r o c é d u r e à c e t t e d a t e (voir, p a r 
e x e m p l e , l ' a r rê t Humen c. Pologne [ G C ] , n" 26614/95 , §§ 58-59, 15 oc tobre 
1999, non publ ié ) . 

B. C a r a c t è r e r a i s o n n a b l e d e la d u r é e d e la p r o c é d u r e 

124. La C o u r a p p r é c i e r a le c a r a c t è r e r a i sonnab le de la d u r é e de la 
p r o c é d u r e à la l u m i è r e des c i rcons tances de la cause et eu égard aux 
c r i t è r e s consac rés p a r sa j u r i s p r u d e n c e , en pa r t i cu l i e r la complex i t é d e 
l 'affaire, le c o m p o r t e m e n t du r e q u é r a n t et celui des a u t o r i t é s 
c o m p é t e n t e s . A ce t t e fin, il i m p o r t e é g a l e m e n t de t en i r c o m p t e de l 'enjeu 
du litige pour le r e q u é r a n t (voir, p a r m i b e a u c o u p d ' a u t r e s , l ' a r rê t Phil is 
c. Grèce (n" 2) du 27 j u i n 1997, Recueil 1997-IV, p. 1083, § 35, et l ' a r rê t 
P o r t i n g t o n c. G r è c e du 23 s e p t e m b r e m», Recueil 1998-VL p . 2630, § 21) . 

125. Le r e q u é r a n t sou t i en t q u e ce sont les a u t o r i t é s jud ic i a i r e s elles-
m ê m e s qu i , en o r g a n i s a n t m a l le p rocès , ont r e n d u sa cause complexe . 
P r e m i è r e m e n t , n e u f p e r s o n n e s a u r a i e n t é t é mises en accusa t ion en m ê m e 
t e m p s que lui, a lors q u e les cha rges d i r igées con t r e elles ne p r é s e n t a i e n t 
a u c u n r a p p o r t avec cel les p e s a n t su r lui. C e l a exp l i que ra i t q u e q u a t r e -
vingt-dix-hui t t é m o i n s a ien t é té ass ignés à c o m p a r a î t r e , a lors q u e la 
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dépos i t ion de sept d ' e n t r e eux s e u l e m e n t se sera i t révélée p e r t i n e n t e pour 
la cause du r e q u é r a n t . D e u x i è m e m e n t , lors du procès ini t ial , le t r i b u n a l 
a u r a i t siégé d a n s une m a u v a i s e compos i t ion , ce qu i a u r a i t e n t r a î n é 
l ' annu la t ion de la décision et un nouveau procès . T r o i s i è m e m e n t , le 
t r i buna l n ' a u r a i t q u e t a r d i v e m e n t r e n d u u n e o r d o n n a n c e de dis jonct ion, 
pour f ina lement c o n n a î t r e de sa cause s é p a r é m e n t , ap r è s l ' annu l a t i on de 
sa c o n d a m n a t i o n ini t ia le en p r e m i è r e in s t ance . Si le t r i b u n a l avait r e n d u 
pare i l le o r d o n n a n c e d ' e m b l é e , le r e q u é r a n t a u r a i t o b t e n u plus tôt une 
décision jud ic ia i r e sur les c h a r g e s p o r t é e s con t re lui. 

126. Le r e q u é r a n t cons idère donc q u e c'est l ' inefficacité don t les 
au to r i t é s ont fait p reuve d a n s l ' ins t ruct ion de sa cause qu i cons t i tue la 
ra ison pr incipale pour laquel le la p rocédure a d u r é aussi l ong temps . De 
surcroî t , p e n d a n t la longue pér iode de d ix-neuf mois s ' é t an t écoulée de 
février 1996 à s e p t e m b r e 1997, le t r i buna l régional n ' au ra i t pas fait preuve 
de la di l igence p rocédura le requ ise . En conclusion, les t r i b u n a u x polonais 
se ra ien t e n t i è r e m e n t responsables de la d u r é e excessive de la p rocédure . 

127. Le G o u v e r n e m e n t c o m b a t ce t t e analyse et sou t ien t que l 'affaire 
é t a i t c o m p l e x e du fait de l ' abondance des p reuves recuei l l ies , du n o m b r e 
de c h a r g e s d i r igées con t re le r e q u é r a n t et ses coaccusés et de la m u l t i t u d e 
de t é m o i n s e n t e n d u s . 

128. Il cons idère q u e le r e q u é r a n t a c o n t r i b u é de m a n i è r e subs tan t i e l l e 
à a l longer la p r o c é d u r e . L ' i n t é re s sé a u r a i t omis de c o m p a r a î t r e à un 
c e r t a i n n o m b r e d ' aud i ences et se sera i t sous t ra i t à la j u s t i ce , p rovoquan t 
u n e suspens ion du p rocès de m a r s à oc tobre 1993. Ses séjours en 
obse rva t ion psych ia t r ique et la nécess i té de le p lace r d a n s des hôp i t aux 
a u r a i e n t é g a l e m e n t e n g e n d r é des r e t a r d s . En s o m m e , la d u r é e de la 
p r o c é d u r e sera i t e s s en t i e l l emen t i m p u t a b l e à son a t t i t u d e . 

129. Q u a n t au c o m p o r t e m e n t des a u t o r i t é s c o m p é t e n t e s , on ne 
p o u r r a i t déce ler a u c u n s igne d ' i ne r t i e de leur p a r t . Au c o n t r a i r e , les 
t r i b u n a u x a u r a i e n t fait p r euve de la di l igence r equ i se d a n s le t r a i t e m e n t 
de l 'affaire et , m a l g r é les q u e l q u e s r e t a r d s , s o m m e tou te négl igeables , que 
l 'on p o u r r a i t e f fec t ivement l eu r i m p u t e r , la condi t ion de «dé la i 
r a i s o n n a b l e » a u r a i t é té sa t is fa i te en l 'espèce. 

130. La C o u r cons idère q u e , si l 'affaire p r é s e n t a i t a s s u r é m e n t une 
c e r t a i n e complex i t é , celle-ci n e s a u r a i t , e n soi, jus t i f i e r la d u r é e to t a l e de 
la p r o c é d u r e . 

C e r t e s , en février et en m a r s 1993, le r e q u é r a n t s 'abs t in t de 
c o m p a r a î t r e devan t le t r i buna l , ce qu i e n t r a î n a l ' a j o u r n e m e n t du procès 
à oc tobre 1993 ( p a r a g r a p h e s 19-21 c i -dessus) . Ce la di t , la C o u r n ' aperço i t 
a u c u n é l é m e n t p rop re à d é m o n t r e r q u ' à un q u e l c o n q u e s t ade s u b s é q u e n t 
de la p r o c é d u r e le r e q u é r a n t ait a d o p t é un c o m p o r t e m e n t d i la to i re ou ait 
a u t r e m e n t mis obs tac le au bon d é r o u l e m e n t du procès . Dès lors, la C o u r 
cons idère q u e le c o m p o r t e m e n t de l ' i n t é ressé n ' a pas con t r i bué de 
m a n i è r e subs tan t i e l l e à a l longer la p r o c é d u r e . 
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Le G o u v e r n e m e n t sou t i en t q u e , s'ils son t ef fec t ivement r e sponsab les de 
q u e l q u e s r e t a r d s , les t r i b u n a u x ont d a n s l ' ensemble r emp l i leur obl iga t ion 
de s t a t u e r su r la cause d a n s un délai r a i sonnab le . La C o u r observe toutefois 
que c'est à eux a u p r e m i e r chef qu ' i l incombai t d ' a s s u r e r u n e 
a d m i n i s t r a t i o n r ap ide de la jus t ice , d ' a u t a n t que , p e n d a n t u n e bonne 
p a r t i e de la p r o c é d u r e , M. Kud ia a sé journé en d é t e n t i o n provisoire alors 
qu ' i l souffrait d ' une grave dépress ion . Ce la r e q u é r a i t de la pa r t des 
t r i b u n a u x u n e di l igence pa r t i cu l i è re d a n s l ' ins t ruc t ion de la cause . 

La C o u r no t e à cet é g a r d q u ' a p r è s l ' annu la t i on , le 22 février 1996, de la 
c o n d a m n a t i o n ini t ia le du r e q u é r a n t en p r e m i è r e i n s t ance , le nouveau 
procès fut fixé au 10 oc tobre 1996 ma i s ne d é b u t a q u e le 18 m a r s 1997, 
soit ap r è s u n e pé r iode d e plus d ' u n a n , p o u r ê t r e ensu i t e a journé à 
oc tobre 1997 ( p a r a g r a p h e s 42 et 53-55 c i -dessus) . Nul ne con tes t e q u e cet 
a j o u r n e m e n t fut p rovoqué - au moins en pa r t i e - pa r des é v é n e m e n t s 
i m p u t a b l e s aux coaccusés du r e q u é r a n t ( p a r a g r a p h e s 53 et 55 c i -dessus) . 
Tou jours est-il que ce t t e s t a g n a t i o n de la p r o c é d u r e e n t r a î n a au to ta l un 
r e t a r d de p r a t i q u e m e n t u n a n et hui t mois pour leque l la C o u r ne t rouve 
pas u n e jus t i f ica t ion suff isante et qu 'e l le e s t ime incompa t ib l e avec la 
di l igence r equ i se au t i t r e d e l 'ar t icle 6 § 1. 

131. E n conséquence , la C o u r ne peut j u g e r r a i sonnab le le laps de 
t e m p s qu i s 'est écoulé en l 'espèce. 

Il y a donc eu violat ion de l 'ar t icle 6 § 1 de la Conven t i on . 

IV. SUR LA V I O L A T I O N A L L É G U É E D E L 'ARTICLE 13 DE LA 
C O N V E N T I O N 

132. Le r e q u é r a n t sou t i en t enfin qu ' i l n 'y avait a u c u n recours effectif 
au t r ave r s d u q u e l il a u r a i t pu soulever devan t une ins t ance na t iona l e la 
ques t ion de la d u r é e excessive de la p r o c é d u r e suivie d a n s sa cause . Il y 
voit u n e viola t ion d e l 'ar t ic le 13 de la Conven t ion , a u x t e r m e s d u q u e l : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
fonctions officielles. » 

133. La C o u r est appe lée en l 'espèce à d é t e r m i n e r la p o r t é e de 
l 'obl igat ion q u e l 'ar t icle 13 impose aux E t a t s c o n t r a c t a n t s de fournir aux 
just ic iables un « r e c o u r s effectif devan t u n e ins t ance n a t i o n a l e » si le droi t 
r evend iqué p a r le r e q u é r a n t est celui , g a r a n t i pa r l 'ar t icle 6 § 1 de la 
Conven t ion , à voir s t a t u e r su r sa cause d a n s un «dé la i r a i s o n n a b l e » . Le 
r e q u é r a n t sou t i en t q u e l 'ar t ic le 13 doi t ê t r e i n t e r p r é t é c o m m e ex igean t 
un « r e c o u r s effectif» d a n s u n tel c a s ; le G o u v e r n e m e n t défend la thèse 
inverse . Q u a n t à la C o m m i s s i o n , elle n 'a pas j u g é nécessa i re de se 
p r o n o n c e r sur ce t t e ques t ion . 



ARRÊT KX'DtA c. POLOGNE 283 

A. Les a r g u m e n t s d e s p a r t i e s 

/. Le requérant 

134. T a n t d a n s son m é m o i r e q u ' à l ' audience devan t la C o u r , le 
r e q u é r a n t s'est b e a u c o u p appuyé su r l'avis formulé pa r les m e m b r e s 
d i ss iden ts de la Commis s ion qui ont cons idéré non s e u l e m e n t qu ' i l é ta i t 
nécessa i re d ' e x a m i n e r son gr ief t i ré de l 'ar t ic le 13, ma i s é g a l e m e n t que 
ce t t e d isposi t ion avait é té violée. Il s'est de surcroî t référé au r a p p o r t 
(non publ ié) a d o p t é par la C o m m i s s i o n le 10 s e p t e m b r e 1999 dans 
l 'affaire Mikulski c. Pologne ( r e q u ê t e n" 27914/95) , d a n s lequel la 
C o m m i s s i o n , a p r è s avoir c o n s t a t é q u e l 'a r t ic le 6 § 1 de la Conven t i on 
n ' ava i t pas é t é violé du point d e vue de la d u r é e de la p r o c é d u r e péna le 
i n t e n t é e con t re le r e q u é r a n t , avai t n é a n m o i n s conclu à la viola t ion de 
l 'ar t ic le 13 du fait de l ' absence de tout recours au t r ave r s d u q u e l 
l ' in té ressé a u r a i t pu saisir une a u t o r i t é na t iona le c o m p é t e n t e de la 
subs t ance de son gr ie f re la t i f à la d u r é e de la p r o c é d u r e . 

135. C o m m e la C o m m i s s i o n clans le r a p p o r t Mikulsk i , M . Kudla 
cons idère q u e si d a n s ce r t a in s cas l 'ar t icle 6 § 1 peu t ê t r e a p p r é h e n d é 
c o m m e u n e lex specialis p a r r a p p o r t à l 'ar t ic le 13 - pa r e x e m p l e d a n s les 
cas où une p e r s o n n e a l lègue q u e son droi t d 'accès à un t r i buna l n ' a pas 
é té respec té - il n ' en va pas de m ê m e des griefs c o n c e r n a n t le dro i t à 
faire e n t e n d r e sa cause d a n s u n dé la i r a i sonnab le . D a n s c e t t e hypo thèse , 
l 'ar t ic le 13 de la Conven t i on doit d ' a p r è s lui en pr inc ipe s ' app l iquer , 
q u ' u n e viola t ion de l 'ar t icle 6 § 1 ait ou non é t é c o n s t a t é e . 

136. L ' in té ressé sou t ien t é g a l e m e n t que le droi t d 'un individu à un 
recours effectif au sens de l 'ar t icle 13 ne d é p e n d pas de la ques t ion de 
savoir si une violat ion de ses droi t s ga ran t i s par la Conven t ion a ou non é té 
cons t a t ée , mais de celle de savoir s'il avait un gr ief défendable à cet égard . 

137. D ' a p r è s le r e q u é r a n t , la légis la t ion polonaise ne prévoyai t a u c u n e 
voie de droi t au t r ave r s de laquel le il a u r a i t pu d é n o n c e r de m a n i è r e 
effective la d u r é e de la p r o c é d u r e péna le d i r igée con t re lui et faire 
s a n c t i o n n e r son droi t à ce q u e sa cause soit « e n t e n d u e d a n s un délai 
r a i sonnab le ». En conséquence , son droi t à un « recours effectif devant 
u n e ins t ance n a t i o n a l e » , au sens de l 'ar t ic le 13, a u r a i t é té m é c o n n u . 

2. Le Gouvernement 

138. Le G o u v e r n e m e n t est en désaccord avec le r e q u é r a n t su r tous les 
po in t s . D a n s son m é m o i r e , il déc la re souscr i re à l 'opinion e x p r i m é e p a r la 
ma jo r i t é de la C o m m i s s i o n et sou t i en t qu ' i l n ' e s t pas nécessa i re de 
r e c h e r c h e r s'il n'y a pas eu de surc ro î t en l 'espèce u n e viola t ion de 
l 'ar t icle 13 de la Conven t i on à ra ison de l ' absence a l léguée d ' un « r e c o u r s 
i n t e r n e effectif» qu i eû t p e r m i s de d é n o n c e r la d u r é e excessive de la 
p r o c é d u r e . 
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139. A l ' aud ience , il a s o u t e n u en o u t r e que la d é m a r c h e suivie pa r la 
C o m m i s s i o n d a n s l 'affaire Mikulski é t a i t i ncompa t ib l e avec la 
j u r i s p r u d e n c e c o n s t a n t e de la C o u r sur la r e l a t ion e n t r e l 'ar t ic le 6 § 1 et 
l 'ar t icle 13 de la Conven t ion , et q u e l'avis formulé pa r la C o m m i s s i o n d a n s 
ladi te affaire ne t rouva i t a u c u n suppor t d a n s la ratio legis de l 'ar t ic le 13. A 
cet éga rd , il a soul igné q u e la C o u r a r e n d u de n o m b r e u x a r r ê t s - il s 'est 
référé en pa r t i cu l i e r aux a r r ê t s K a d u b e c c. S lovaquie du 2 s e p t e m b r e 1998 
(Recueil 1998-VI) et Brua l l a G ô m e z de la T o r r e (préci té) - d a n s lesquels 
elle a cons idéré q u e «les ex igences de l 'ar t icle 13 sont moins s t r ic tes q u e 
celles de l 'ar t icle 6, et ab so rbées p a r elles en l ' e spèce» ou q u e « l ' a r t i c l e 6 
§ 1 cons t i tue u n e lexspecialis pa r r appor t à l 'ar t ic le 13, d o n t les g a r a n t i e s se 
t rouven t absorbées pa r celle-ci ». La C o u r a u r a i t d 'a i l leurs a d o p t é la m ê m e 
d é m a r c h e pour ce qui est de l 'ar t ic le 5 § 4 de la C o n v e n t i o n qu i , c o m m e 
l 'ar t icle 6 § 1, g a r a n t i t un droi t de n a t u r e s t r i c t e m e n t p r o c é d u r a l e . 

140. S ' appuyan t sur les a r r ê t s P izze t t i c. I ta l ie du 26 février 1993, 
sér ie A n" 257-C, Giuseppe Tripodi c. Italie, n" 40946/98 , 25 j a n v i e r 2000, 
non publ ié , et Bouilly c. France, n" 38952/97, 7 d é c e m b r e 1999, non publ ié , 
le G o u v e r n e m e n t sou t ien t é g a l e m e n t que la C o u r a tou jours cons idéré 
q u ' a p r è s un cons ta t de violat ion du droi t à un procès d a n s un «dé la i 
r a i s o n n a b l e » il ne s ' imposa i t pas d ' e x a m i n e r sur le t e r r a i n de l 'ar t ic le 13 
le gr ief t i ré de l ' absence de tou t r ecour s p e r m e t t a n t d e d é n o n c e r la d u r é e 
excessive de la p r o c é d u r e . Il soul igne q u e la C o m m i s s i o n e l l e - m ê m e a 
m e n t i o n n é ce t t e j u r i s p r u d e n c e en l ' espèce, c i t an t plus p r é c i s é m e n t 
l ' a r rê t P izze t t i . O r la C o m m i s s i o n a j u g é celui-ci d é p o u r v u d e p e r t i n e n c e 
d a n s l 'affaire Mikulsk i , au mot i f qu 'e l le n 'avai t cons t a t é a u c u n e violat ion 
du droi t à un procès d a n s u n déla i r a i sonnab le mais avai t e s t i m é q u e le 
r e q u é r a n t n ' en avait pas moins un «g r i e f dé fendab le » de viola t ion de son 
droi t et qu ' i l y avai t donc lieu de faire j o u e r les g a r a n t i e s moins s t r ic tes de 
l 'ar t icle 13. 

141. P o u r le G o u v e r n e m e n t , ce t t e conclusion est i ncompa t ib l e avec la 
d é m a r c h e a d o p t é e pa r la C o m m i s s i o n e l l e -même à l 'occasion de l 'affaire 
P izze t t i , d a n s laquel le elle avai t cons idéré q u e l 'ar t icle 13 é ta i t 
inappl icable lo rsque la violat ion a l l éguée de la C o n v e n t i o n s ' inscrivait 
d a n s le con t ex t e d ' u n e p r o c é d u r e jud ic ia i r e ( a r r ê t P izze t t i p réc i t é , avis de 
la C o m m i s s i o n , pp . 41-42) . 

142. Le G o u v e r n e m e n t affirme n 'apercevoir a u c u n e ra ison convaincante 
pour la C o u r de recons idére r sa j u r i s p r u d e n c e cons t an te et l impide sur la 
re la t ion e n t r e l 'art icle 6 § 1 et l 'article 13 de la Convent ion . E n par t icul ier , il 
c r i t ique l ' a rgumen t développé pa r la Commiss ion dans l'affaire Mikulski et 
selon lequel , eu éga rd au t rès g rand n o m b r e de p la in tes concernan t la d u r é e 
excessive de p rocédures , l 'applicabili té de l 'art icle 13 au droi t à un procès 
dans un délai ra i sonnable pour ra i t revêt ir une i m p o r t a n c e p ra t i que 
considérable d a n s la mise en œuvre au niveau in t e rne d e l 'une des 
ga ran t i e s p rocédura les fondamenta le s de l 'article 6. La créa t ion d 'un 
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recours distinct - qui en p ra t i que impl iquera i t l ' inst i tut ion d 'un droit 
d 'appel s u p p l é m e n t a i r e - ne ferait au con t r a i r e , d ' ap rès lui, q u e prolonger 
la d u r é e de la p rocédure devant les t r i bunaux in te rnes . 

143. Il sout ien t à cet éga rd q u e si le sys tème jud ic i a i r e d 'un E t a t a un 
p r o b l è m e d ' a r r i é r é , il ne pa ra î t pas r a i sonnab le , pour p o r t e r r e m è d e à la 
s i tua t ion , d 'obl iger cet E t a t à c r é e r u n e nouvel le voie, j ud ic i a i r e ou a u t r e , 
p e r m e t t a n t de se p l a ind re des longues d u r é e s de p r o c é d u r e . Il s ' agi ra i t là 
d 'un p r o b l è m e devan t ê t r e a p p r é h e n d é c o m m e un dys fonc t ionnement 
s t r uc tu r e l que seules des m e s u r e s plus globales p o u r r a i e n t r é s o u d r e . 

144. Le G o u v e r n e m e n t sou t i en t e n o u t r e q u ' à pousse r l ' i n t e rp ré t a t ion 
l i t té ra le ad absurdum on about i ra i t à la conclusion qu' i l faudrai t é g a l e m e n t 
prévoir un « recour s effectif devan t une ins tance na t i ona l e» pour les 
jus t ic iables se p l a ignan t d 'une violation de l 'art icle 13. P o u r tous ces 
motifs , le G o u v e r n e m e n t conclut que l 'ar t icle 6 § 1 de la Convent ion 
cons t i tue une lex specialis p a r r appor t à l 'article 13 et q u e , p a r conséquen t , 
ce t t e d e r n i è r e disposi t ion ne s 'appl ique pas aux cas où le grief du r e q u é r a n t 
t i ré de la d u r é e de la p rocédure a é té e x a m i n é sous l 'angle de l 'article 6 § 1. 

145. Pour le cas où la C o u r j u g e r a i t nécessa i re d ' e x a m i n e r l 'affaire sur 
le t e r r a in de l 'ar t icle 13, le G o u v e r n e m e n t sou t i en t enfin q u e ce t te 
d isposi t ion n ' a pas é té enf re in te . Il r econna î t qu ' i l n ' ex is te pas en Pologne 
un recours bien spécifique p e r m e t t a n t de se p l a ind re de la l e n t e u r d 'une 
p r o c é d u r e j ud i c i a i r e . Il e s t ime toutefois que , d a n s la p r o c é d u r e péna le 
d i r igée c o n t r e lui, le r e q u é r a n t a u r a i t pu sou lever la ques t i on de la d u r é e 
de la p r o c é d u r e à l 'occasion de ses r ecours con t r e les décisions de m a i n t i e n 
en d é t e n t i o n ou de ses d e m a n d e s d ' é l a rg i s s emen t fondées sur l 'ar t icle 214 
du code de p r o c é d u r e péna le ( p a r a g r a p h e 79 c i -dessus) . Le r e q u é r a n t 
a u r a i t é g a l e m e n t pu se p l a ind re au p ré s iden t du t r ibuna l saisi de sa cause 
ou au min i s t r e de la J u s t i c e . Ces p e r s o n n e s a u r a i e n t a lors p lacé l 'affaire 
sous leur con t rô le admin is t ra t i f . Ce la a u r a i t pu, en pr inc ipe , a b o u t i r à 
l ' appl ica t ion de sanc t ions disc ipl inai res au j u g e s'il avait m a n q u é à son 
obl iga t ion d e condu i r e le p rocès avec efficacité et cé lé r i t é . 

Tou t en a d m e t t a n t q u e l ' ensemble des recours m e n t i o n n é s pa r lui 
n ' a u r a i t pu fournir au r e q u é r a n t un r e d r e s s e m e n t d i rec t de ses griefs, le 
G o u v e r n e m e n t sou t i en t qu ' i l r empl i s sa i t les ex igences de l 'ar t icle 13 de la 
Conven t ion . 

B. L ' a p p r é c i a t i o n d e la C o u r 

/. Sur la nécessité d'examiner le grief tiré de l'article 13 

146. D a n s de n o m b r e u s e s affaires p r é c é d e n t e s où elle a c o n s t a t é une 
violat ion de l 'ar t icle 6 § 1, la C o u r n ' a pas j u g é nécessa i re , l o r squ ' é t a i t en 
o u t r e invoqué l 'a r t ic le 13, de se p r o n o n c e r auss i sur ce grief. La p l u p a r t du 
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t e m p s , elle a e s t imé q u ' e u éga rd aux c i rcons tances l 'ar t icle 6 § 1 devai t 
passer p o u r u n e lex specialis pa r r appor t à l 'ar t ic le 13. 

Ainsi , lo rsque le droi t r evend iqué pa r le jus t i c i ab le sur le f o n d e m e n t de 
la Conven t i on est un «dro i t de c a r a c t è r e civil» r econnu en droi t i n t e r n e -
tel le droi t de p r o p r i é t é —, la p ro tec t ion offerte pa r l 'ar t icle 6 § 1 e n t r e 
auss i e n j e u (voir, p a r e x e m p l e , l ' a r rê t S p o r r o n g et L o n n r o t h c. Suède du 
23 s e p t e m b r e 1982, sér ie A n" 52, pp. 31-32, § 88). En pare i l le c i r cons t ance , 
les ex igences de l 'ar t icle 6 § 1, qui imp l iquen t t o u t e la panopl ie des 
g a r a n t i e s p rop res aux p r o c é d u r e s jud ic i a i r e s , sont plus s t r ic tes q u e celles 
de l 'ar t icle 13, qu i se t rouven t absorbées pa r elles (voir, pa r e x e m p l e , 
l ' a r rê t Brua l l a G é m e z de la T o r r e p réc i t é , p . 2957, § 41) . 

La C o u r a suivi un r a i s o n n e m e n t ana logue d a n s des affaires où le 
r e q u é r a n t a l léguai t l ' i nadéqua t ion d 'une p rocédure d 'appel ou de cassa t ion 
ex i s t an te re levant t an t de l 'article 6 § I d a n s sa b r a n c h e « p é n a l e » q u e de 
l 'art icle 13 ( a r r ê t Kamas in sk i c. Au t r i che du 19 d é c e m b r e 1989, sér ie A 
n" 168, pp. 45-46, § 110, à propos d ' une p rocédure en cassat ion devan t la 
C o u r s u p r ê m e ) . 

En pare i l cas, il n 'y a a u c u n in t é rê t j u r i d i q u e à r é e x a m i n e r l 'a l légat ion 
sous l 'angle des ex igences moins sévères de l 'ar t icle 13. 

147. Il n'y a toutefois pas superpos i t ion , et donc pas absorp t ion , lorsque , 
c o m m e en l 'espèce, le grief fondé sur la Conven t ion q u e l 'individu souha i t e 
p o r t e r devan t une « ins tance na t iona le » est celui t i ré d 'une méconna i s sance 
du droi t à faire e n t e n d r e sa cause d a n s un délai ra i sonnable , au sens de 
l 'art icle 6 § 1. La ques t ion de savoir si le r e q u é r a n t d a n s une affaire 
donnée a pu faire s t a t u e r d a n s un déla i r a i sonnab le sur u n e con te s t a t ion 
relat ive à des droi t s ou obl igat ions de c a r a c t è r e civil ou sur u n e accusa t ion 
en m a t i è r e péna le est j u r i d i q u e m e n t d is t inc te de celle de savoir s'il 
disposai t , en droi t i n t e rne , d 'un recours effectif pour se p la indre à cet 
égard . En l 'espèce, la ques t ion q u e les « t r i b u n a u x » visés par l 'art icle 6 § 1 
devaient t r a n c h e r é ta i t celle des accusa t ions en m a t i è r e péna l e di r igées 
con t re le r e q u é r a n t , t and i s q u e le grief que l ' in téressé souha i ta i t voir 
e x a m i n e r par une « in s t ance n a t i o n a l e » aux fins de l 'art icle 13 é ta i t celui , 
d is t inct , du c a r a c t è r e dé ra i sonnab le de la d u r é e de la p rocédure . 

D a n s des affaires c o m p a r a b l e s po r t ée s d e v a n t elle pa r le passé , la C o u r 
s'est n é a n m o i n s refusée à s t a t u e r sur le grief t i ré de l ' absence d ' un r ecour s 
effectif au sens de l 'ar t ic le 13, j u g e a n t q u e cela ne s ' imposai t pas , vu son 
cons ta t de violat ion de la condi t ion de «dé la i r a i s o n n a b l e » imposée pa r 
l 'ar t ic le 6 § 1 (voir, e n t r e a u t r e s , les a r r ê t s Pizzet t i , p . 37, § 21 , Bouilly, 
§ 27, et Giuseppe Tripodi, § 15, p réc i t é s ) . 

148. La C o u r e s t ime au jou rd ' hu i que le t e m p s est venu de revoir sa 
j u r i s p r u d e n c e , eu é g a r d à l ' i n t roduc t ion d e v a n t elle d ' un n o m b r e toujours 
plus i m p o r t a n t de r e q u ê t e s d a n s lesquel les se t rouve exc lus ivement ou 
p r i n c i p a l e m e n t a l l égué un m a n q u e m e n t à l 'obl igat ion d ' e n t e n d r e les 
causes d a n s un déla i r a i sonnab le , au sens de l 'ar t icle 6 § 1. 
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La f réquence cro issante de ses cons ta t s de violation à cet éga rd a 
r é c e m m e n t a m e n é la C o u r à a t t i r e r l ' a t t en t ion sur le « d a n g e r i m p o r t a n t » 
que la « l en t eu r excessive de la jus t ice » r e p r é s e n t e pour l 'é ta t de droi t dans 
les o rd res j u r i d i q u e s n a t i o n a u x « lo r sque les jus t ic iab les ne d isposent , à cet 
égard , d ' a u c u n e voie de recours i n t e r n e » (voir, p a r exemple , les a r r ê t s 
Bottazzi c. Italie [GC] , n" 34884/97, § 22, C E D H 1999-V, Di Mauro c. Italie 
[ G C ] , n" 34256/96, § 23, C E D H 1999-V, A.P. c. Italie [ G C ] , n" 35265/97, 
§ 18, 28 ju i l le t 1999, non publ ié , et Ferrari c. Italie [ G C ] , n" 33440/96, § 21 , 
28 ju i l le t 1999, non publ ié) . 

149. D a n s ces condi t ions , la C o u r perçoi t à p r é s e n t la nécess i té 
d ' e x a m i n e r le gr ief fondé p a r le r e q u é r a n t sur l 'ar t ic le 13 cons idéré 
i so lémen t , nonobs t an t le fait qu 'e l le a déjà conclu à la violat ion de 
l 'ar t ic le 6 § 1 pour m a n q u e m e n t à l 'obl igat ion d ' a s s u r e r à l ' in té ressé un 
procès d a n s u n déla i r a i sonnab le . 

2. Sur l'applicabilité de l'article 13 aux allégations de violation du droit à faire 
entendre sa cause dans un délai raisonnable 

150. Le G o u v e r n e m e n t sou t ien t q u e l 'ar t ic le 13 est inappl icable aux 
cas où le gr ief du r e q u é r a n t c o n c e r n a n t la d u r é e de la p r o c é d u r e a é té 
e x a m i n é sur le t e r r a i n de l 'ar t ic le 6 § 1. Il renvoie auss i à l 'avis de la 
C o m m i s s i o n re la t i f à l 'affaire P izze t t i , selon leque l l 'ar t icle 13 ne peut 
t rouver à s ' app l ique r lo r sque la violat ion a l léguée s ' inscri t dans le 
con t ex t e d ' une p r o c é d u r e jud ic i a i r e ( p a r a g r a p h e s 139-144 c i -dessus) . 

151. La C o u r ne décèle rien dans la l e t t re de l 'article 13 dont on puisse 
dégager un pr incipe en ver tu duque l il ne serai t possible d 'appl iquer 
l 'article 13 à aucun des aspects du «droi t à un t r i buna l» consacré par 
l 'article 6 § 1. De m ê m e , r ien dans les t ravaux p répa ra to i r e s de la 
Convent ion ne va dans le sens de parei l le l imi ta t ion de la por tée de l 'article 13. 

C e r t e s , la p ro t ec t i on offerte p a r ce t t e d isposi t ion n 'es t pas abso lue . En 
fonction du con t ex t e d a n s leque l s ' inscri t la v iola t ion a l l éguée , ou la 
ca t égor i e de violat ions a l l éguées , il peu t y avoir des l imi t a t ions implici tes 
aux recours possibles . En parei l le c i r cons tance , l 'ar t icle 13 n 'es t pas 
cons idéré c o m m e é t a n t inappl icable , mais son ex igence d 'un « recour s 
effectif» doit s ' e n t e n d r e d ' un « r e c o u r s aussi effectif qu ' i l peu t l ' ê t re eu 
é g a r d à sa po r t ée l imi tée , i n h é r e n t e [au con tex t e ] » ( a r r ê t Klass et a u t r e s 
c. A l l e m a g n e du 6 s e p t e m b r e 1978, sér ie A n" 28, p . 3 1 , § 69). De surcroî t , 
« l ' a r t i c le 13 ne va pas j u s q u ' à exiger un recours p a r lequel on puisse 
dénonce r , devan t u n e a u t o r i t é na t i ona l e , les lois d ' u n E t a t c o n t r a c t a n t 
c o m m e con t r a i r e s en t an t q u e te l les à la C o n v e n t i o n » (a r rê t J a m e s et 
a u t r e s c. R o y a u m e - U n i du 21 février 1986, série A n" 98, p . 47, § 85). 
Ainsi , l 'ar t icle 13 ne peu t ê t r e i n t e r p r é t é c o m m e ex igean t la mise à 
disposi t ion d ' un recours effectif p e r m e t t a n t de se p l a ind re de l 'absence 
en droi t i n t e r n e de tou t accès à u n t r i b u n a l au sens de l 'ar t icle 6 § 1. 
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En ce qu i conce rne les a l léga t ions de m a n q u e m e n t à l 'obl igat ion 
d ' e n t e n d r e les causes d a n s u n déla i r a i sonnab le , en r e v a n c h e , pare i l le 
res t r i c t ion impl ic i te de la p o r t é e de l 'ar t ic le 13 ne peu t ê t r e d i sce rnée . 

152. Au c o n t r a i r e , la place de l 'ar t ic le 13 d a n s le sy s t ème de p ro tec t ion 
des dro i t s de l ' h o m m e ins t i tué p a r la Conven t i on mil i te en faveur d ' une 
l imi ta t ion m a x i m a l e des res t r i c t ions impl ic i tes à c e t t e c lause . 

En ve r tu de l 'ar t icle 1 (qui d i spose : «Les H a u t e s Pa r t i e s c o n t r a c t a n t e s 
r econna i s sen t à t o u t e p e r s o n n e re levan t de leur j u r id i c t ion les dro i t s et 
l iber tés définis au t i t r e I de la p r é s e n t e C o n v e n t i o n » ) , ce sont les 
a u t o r i t é s na t iona le s qui sont r e sponsab les au p r e m i e r chef de la mise en 
œ u v r e et de la sanc t ion des dro i t s et l iber tés g a r a n t i s . Le m é c a n i s m e de 
p la in te devan t la C o u r revêt donc un c a r a c t è r e subs id ia i re pa r r a p p o r t aux 
sys t èmes n a t i o n a u x de s a u v e g a r d e des dro i t s de l ' h o m m e . C e t t e 
subs id ia r i t é s ' exp r ime d a n s les a r t ic les 13 et 35 § 1 de la Conven t i on . 

La finalité de l 'ar t ic le 35 § 1, qu i énonce la règle de l ' é p u i s e m e n t des 
voies de recours i n t e r n e s , est de m é n a g e r aux E t a t s c o n t r a c t a n t s 
l 'occasion de p réven i r ou de r ed r e s se r les violat ions a l l éguées con t re eux 
avant q u e la C o u r n ' e n soit saisie (voir, r é c e m m e n t , l ' a r rê t Selmouni 
c. France [ G C ] , n° 25803/94, § 74, C E D H 1999-V). La règle de l 'ar t icle 35 
§ 1 se fonde su r l ' hypothèse , incorporée d a n s l 'ar t icle 13 (avec lequel elle 
p r é s e n t e d ' é t ro i t e s aff ini tés) , q u e l 'o rdre i n t e r n e offre un recours effectif 
q u a n t à la viola t ion a l l éguée (ibidem). 

Ainsi, en é n o n ç a n t de m a n i è r e explici te l 'obl igat ion p o u r les E t a t s de 
p r o t é g e r les d ro i t s de l ' h o m m e en p r e m i e r lieu a u sein d e l eu r p r o p r e 
o rd re j u r i d i q u e , l 'ar t icle 13 é tab l i t au profit des jus t i c iab les une g a r a n t i e 
s u p p l é m e n t a i r e de j ou i s sance effective des droi t s en ques t ion . Te l qu ' i l se 
dégage des t r a v a u x p r é p a r a t o i r e s (Recueil des Travaux préparatoires de la 
Convention européenne des Droits de l'Homme, vol. II, pp . 485 et 490, et vol. III, 
p . 651), l 'objet de l 'ar t ic le 13 est de fournir u n moyen au t r ave r s d u q u e l les 
jus t i c iab les pu i ssen t ob ten i r , au niveau na t i ona l , le r e d r e s s e m e n t des 
violat ions de leurs dro i t s g a r a n t i s p a r la Conven t ion , avan t d 'avoir à 
m e t t r e en œ u v r e le m é c a n i s m e i n t e r n a t i o n a l de p l a in t e devan t la C o u r . 
Vu sous cet ang le , le dro i t de chacun à voir sa cause e n t e n d u e d a n s u n 
déla i r a i sonnab le ne peu t ê t r e q u e moins effectif s'il n ' ex i s te a u c u n e 
possibi l i té de saisir d ' abo rd une a u t o r i t é na t iona le des griefs t i rés de la 
Conven t ion , et les ex igences de l 'ar t icle 13 doivent ê t r e r e g a r d é e s c o m m e 
renforçan t celles de l 'ar t icle 6 § 1 p lu tô t q u e c o m m e é t a n t abso rbées p a r 
l 'obl igat ion g é n é r a l e , imposée pa r cet a r t ic le , de ne pas s o u m e t t r e les 
jus t i c iab les à des p r o c é d u r e s jud ic i a i r e s a n o r m a l e m e n t longues . 

153. Le G o u v e r n e m e n t sou t i en t q u a n t à lui q u e le fait d ' ex iger u n 
recours p e r m e t t a n t de d é n o n c e r la d u r é e excessive d ' u n e p r o c é d u r e a u 
t i t r e de l 'ar t ic le 13 rev ient à impose r a u x E t a t s u n e nouvel le obl igat ion 
d ' é t ab l i r un «dro i t d ' a p p e l » , en pa r t i cu l i e r u n droi t d ' appe l au fond, qu i , 
en t a n t q u e tel , n 'es t g a r a n t i q u ' e n m a t i è r e péna l e en ve r tu de l 'ar t ic le 2 
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du Pro tocole n° 7 à la Conven t ion . II aff irme de plus q u ' e n p r a t i q u e 
l 'exercice de pare i l r ecours ne p o u r r a i t q u ' a l l o n g e r la p r o c é d u r e sur le 
p lan i n t e r n e ( p a r a g r a p h e s 142-143 c i -dessus) . 

154. La C o u r ne p a r t a g e pas ce point de vue . 
U n recours p e r m e t t a n t de dénonce r la d u r é e excessive d ' une p rocédure 

n ' impl ique pas en soi u n appel con t re la «déc i s ion» sur l ' accusat ion en 
m a t i è r e péna le ou sur la con te s t a t ion re la t ive à des droi ts ou obl igat ions de 
ca rac t è r e civil. De tou t e m a n i è r e , dans le respect des exigences de la 
Convent ion , les E t a t s c o n t r a c t a n t s jou i s sen t , la C o u r l'a dit à de 
n o m b r e u s e s repr ises , d 'une ce r t a ine m a r g e d ' appréc ia t ion q u a n t à la façon 
d'offrir le recours exigé pa r l 'art icle 13 et de se conformer à l 'obligation que 
leur fait ce t t e disposi t ion de la Conven t ion (voir, p a r exemple , l ' a r rê t Kaya 
c. T u r q u i e du 19 février 1998, Recueil 1998-1, pp . 329-330, § 106). 

Q u a n t à l ' a r g u m e n t cons i s tan t à d i re q u e le fait d ' ex iger u n nouveau 
recours a u r a i t pour effet d ' a lourd i r encore la p r o c é d u r e i n t e r n e , la Cour 
observe q u e m ê m e si p o u r l ' heure il n ' ex is te pas , d a n s les o rd r e s j u r i d i q u e s 
des E t a t s c o n t r a c t a n t s , un sys tème p r é d o m i n a n t en m a t i è r e de recours 
p e r m e t t a n t de d é n o n c e r les d u r é e s excessives de p r o c é d u r e , on peu t 
t rouver , d a n s la j u r i s p r u d e n c e de la C o u r re la t ive à la règle de 
l ' épu i s emen t des voies de recours i n t e r n e s , des exemple s d é m o n t r a n t 
qu' i l n ' e s t pas impossible de c r ée r pare i l s r ecours et de les faire 
fonc t ionner de m a n i è r e effective (voir, p a r e x e m p l e , les affaires Gonzalez 
Marin c. Espagne ( d é c ) , n" 39521/98, C E D H 1999-VTI, et Tomé Mota 
c. Portugal ( d é c ) , n" 32082/96, C E D H 1999-IX). 

155. Si, c o m m e le sou t i en t le G o u v e r n e m e n t , l 'ar t ic le 13 doit ê t r e 
i n t e r p r é t é c o m m e ne s ' app l iquan t pas a u dro i t à un procès d a n s un délai 
r a i sonnab le au sens de l 'ar t icle 6 § 1, les jus t i c iab les se ve r ron t 
s y s t é m a t i q u e m e n t c o n t r a i n t s de s o u m e t t r e à la C o u r de S t r a s b o u r g des 
r e q u ê t e s qu i a u r a i e n t pu ê t r e i n s t ru i t e s d ' abord et , selon la Cour , de 
m a n i è r e plus a p p r o p r i é e , au sein des o rd res j u r i d i q u e s i n t e r n e s . A long 
t e r m e , le f o n c t i o n n e m e n t , t an t au p lan na t iona l q u ' a u p lan i n t e r n a t i o n a l , 
d u sys t ème de p ro tec t ion des d ro i t s de l ' h o m m e ér igé p a r la Conven t ion 
r i sque de p e r d r e son efficacité. 

156. Eu é g a r d aux cons idé ra t ions qu i p r é c è d e n t , la C o u r e s t ime que 
l ' i n t e r p r é t a t i o n co r rec te de l 'ar t icle 13 est q u e c e t t e d isposi t ion g a r a n t i t 
un recours effectif devan t une ins t ance na t i ona l e p e r m e t t a n t de se 
p l a ind re d ' u n e m é c o n n a i s s a n c e de l 'obl igat ion, imposée pa r l 'ar t icle 6 § 1, 
d ' e n t e n d r e les causes d a n s un déla i r a i sonnab le . 

3. Sur l'observation en l'espèce des exigences de l'article 13 

157. La C o u r l'a dit à de n o m b r e u s e s r ep r i ses , l 'ar t icle 13 de la 
Conven t i on g a r a n t i t l ' ex is tence en dro i t i n t e r n e d 'un recours p e r m e t t a n t 
de s'y p réva lo i r des dro i t s et l iber tés de la C o n v e n t i o n tels qu ' i l s peuven t 
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s'y t rouver consac rés . C e t t e d isposi t ion a donc p o u r conséquence d 'ex iger 
un recours i n t e r n e hab i l i t an t à e x a m i n e r le c o n t e n u d 'un «g r i e f 
d é f e n d a b l e » fondé su r la C o n v e n t i o n et à offrir le r e d r e s s e m e n t 
app rop r i é (voir, p a r m i b e a u c o u p d ' a u t r e s , l ' a r rê t Kaya p réc i t é ) . 

La p o r t é e de l 'obl igat ion q u e l 'ar t ic le 13 fait pese r sur les E t a t s 
c o n t r a c t a n t s var ie en fonction de la n a t u r e du gr ief du r e q u é r a n t . 
Toutefo is , le r ecours exigé pa r l 'ar t icle 13 doit ê t r e «effectif» en p r a t i q u e 
c o m m e en dro i t (voir, pa r e x e m p l e , l ' a r rê t Ilhan c. Turquie [ G C ] , n" 22277 / 
93 , § 9 7 , C E D H 2000-VII) . 

L '«ef fec t iv i té» d ' un « r e c o u r s » au sens de l 'ar t ic le 13 ne d é p e n d pas de 
la c e r t i t u d e d ' une issue favorable pour le r e q u é r a n t . De m ê m e , 
1 '« ins tance» don t pa r l e ce t t e d isposi t ion n 'a pas besoin d ' ê t r e une 
ins t i tu t ion jud i c i a i r e , mais alors ses pouvoirs et les g a r a n t i e s qu 'e l l e 
p r é s e n t e e n t r e n t en ligne de c o m p t e pour a p p r é c i e r l 'effectivité du 
recours s ' exe rçan t d e v a n t elle. En o u t r e , l ' en semble des recours offerts 
p a r le d ro i t i n t e r n e peu t r e m p l i r les ex igences de l 'ar t ic le 13, m ê m e si 
a u c u n d ' eux n 'y r épond en en t i e r à lui seul (voir, p a r m i b e a u c o u p 
d ' a u t r e s , les a r r ê t s Silver et a u t r e s c. R o y a u m e - U n i du 25 m a r s 1983, 
sér ie A n" 61 , p . 42 , § 113, et C h a h a l c. R o y a u m e - U n i du 15 n o v e m b r e 
1996, Recueil 1996-V, pp. 1869-1870, § 145). 

158. Il r e s t e à la C o u r à d é t e r m i n e r si les moyens don t le r e q u é r a n t 
disposai t en droi t polonais pour se p l a ind re de la d u r é e de la p r o c é d u r e 
suivie d a n s sa cause é t a i en t «effect ifs» en ce sens qu ' i ls a u r a i e n t pu 
e m p ê c h e r la s u r v e n a n c e ou la c o n t i n u a t i o n de la violat ion a l léguée ou 
a u r a i e n t pu fournir à l ' in té ressé un r e d r e s s e m e n t app rop r i é pour t ou t e 
violat ion s ' é t an t déjà p rodu i t e . 

159. La C o u r relève d ' e m b l é e q u e le G o u v e r n e m e n t n 'a f f i rme pas qu ' i l 
ex is tâ t une voie de dro i t spécif ique au t r ave r s de laquel le le r e q u é r a n t 
a u r a i t pu se p l a i n d r e d e la d u r é e de la p r o c é d u r e m a i s sou t i en t q u e 
l ' ensemble des divers r ecour s d isponibles r empl i s sa i t les condi t ions de 
l 'ar t ic le 13. Il n ' i nd ique toutefois pas d a n s que l le m e s u r e le r e q u é r a n t 
pouvai t o b t e n i r sat isfact ion - p révent ive ou c o m p e n s a t o i r e - en u t i l i sant 
ces voies de droi t ( p a r a g r a p h e 145 c i -dessus) . Il ne p r é t e n d pas q u e l 'un 
q u e l c o n q u e des d i f férents r ecours évoqués , ou une combina i son de 
p lus ieurs d ' e n t r e eux , a u r a i t pu faire in t e rven i r plus tôt la décis ion sur 
les c h a r g e s d i r igées con t r e le r e q u é r a n t ou a u r a i t pu fourn i r à ce d e r n i e r 
u n e r é p a r a t i o n a d é q u a t e pour les r e t a r d s déjà accusés . De plus , il n ' a pu 
p rodu i r e a u c u n e x e m p l e de la p r a t i q u e i n t e r n e a t t e s t a n t qu ' i l a u r a i t é té 
possible au r e q u é r a n t d ' ob ten i r pare i l r e d r e s s e m e n t en ut i l i sant les 
r ecours en ques t i on . 

Ce la suffit à d é m o n t r e r q u e les r ecour s m e n t i o n n é s ne r empl i s sen t pas 
le c r i t è r e d'« effectivité » aux fins d e l 'a r t ic le 13 ca r , la C o u r l 'a dé jà dit 
( p a r a g r a p h e 157 c i -dessus) , le r ecours exigé doit ê t r e effectif en droi t 
c o m m e en p r a t i q u e . 
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160. Dès lors, la C o u r e s t ime q u ' e n l 'espèce il y a eu v io la t ion de 
l 'ar t ic le 13 de la Conven t i on à ra ison de l ' absence en dro i t i n t e r n e d 'un 
recours qui eû t p e r m i s au r e q u é r a n t d ' ob ten i r la sanc t ion de son droi t à 
voir sa cause « e n t e n d u e d a n s un délai r a i s o n n a b l e » , au sens de l 'ar t icle 6 
§ 1 de la Conven t ion . 

V. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

161. L 'a r t ic le 41 de la Conven t i on est ainsi libellé : 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, cl si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e s 

162. Le r e q u é r a n t r éc l ame pour d o m m a g e m a t é r i e l u n e s o m m e de 
480 000 zlotys (PLN) c o r r e s p o n d a n t au m a n q u e à g a g n e r e n g e n d r é pa r 
l ' impossibi l i té d ' exe rce r son activi té c o m m e r c i a l e q u e lui a valu sa longue 
d é t e n t i o n . 

Il d e m a n d e pa r ai l leurs à la C o u r de lui a l louer 800 000 dol lars amér i ca ins 
(USD) , ou leur équiva lent en zlotys, pour la souffrance et la dé t r e s se mora les 
é t an t r ésu l t ées de la violation de ses droi t s g a r a n t i s pa r la Convent ion . 

163. Le G o u v e r n e m e n t j u g e ces s o m m e s e x o r b i t a n t e s . Il p r ie la C o u r 
de d i re q u e le cons ta t d ' une violat ion r e p r é s e n t e r a i t en soi une sat isfact ion 
équ i t ab l e suff isante. A t i t r e subs id ia i re , il l ' invite à accorder une 
i n d e m n i t é sur la base des décisions r e n d u e s p a r elle d a n s des affaires 
ana logues et c o m p t e t e n u de la s i tua t ion é c o n o m i q u e de la Pologne. 

164. Sur la base des é l é m e n t s dont elle d ispose , la C o u r conclut q u e le 
r e q u é r a n t n ' a pas d é m o n t r é q u e le d o m m a g e m a t é r i e l a l légué pa r lui soit 
e f fec t ivement r ésu l t é de sa d é t e n t i o n p e n d a n t la pér iode p e r t i n e n t e . En 
c o n s é q u e n c e , r i en ne jus t i f ie qu 'e l le lui accorde u n e i n d e m n i t é de ce chef. 

165. E n r evanche , la C o u r a d m e t q u e le r e q u é r a n t doi t avoir subi un 
pré judice mora l - du fait n o t a m m e n t de la d é t r e s s e et de la f rus t ra t ion 
p rovoquées pa r la longue d u r é e de sa d é t e n t i o n e t de la p r o c é d u r e - que 
ne c o m p e n s e n t pas su f f i samment les cons t a t s de violat ion. S t a t u a n t en 
é q u i t é , elle al loue à l ' in té ressé 30 000 P L N à ce t i t r e . 

B. Fra i s e t d é p e n s 

166. Le r e q u é r a n t , a u q u e l le Conse i l de l 'Europe a accordé le bénéfice 
de l ' ass is tance jud ic ia i r e pour la p r é s e n t a t i o n de sa cause , sollicite le 
r e m b o u r s e m e n t de 3 0 4 0 0 U S D pour les frais et d é p e n s e n g a g é s d a n s le 
cad re de la p r o c é d u r e devan t la Cour . 
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167. D a n s son m é m o i r e , le G o u v e r n e m e n t invite la C o u r à ne 
r e m b o u r s e r q u e les frais et d é p e n s qui on t r é e l l e m e n t é té exposés , qu i 
c o r r e s p o n d a i e n t à une nécess i té et qu i sont r a i sonnab le s q u a n t à l eur 
t a u x . A l ' aud ience , il a qualifié d ' e x o r b i t a n t e la d e m a n d e p o u r frais et 
d é p e n s . 

168. La C o u r a appréc ié la d e m a n d e à la l umiè r e des pr inc ipes se 
d é g a g e a n t de sa j u r i s p r u d e n c e ( a r r ê t s Nikolova c. Bulgarie [ G C ] , n" 31195 / 
96, § 79, C E D H 1999-11, Ôztùrk c. Turquie [ G C ] , n" 22479/93 , § 83 , C E D H 
1999-VI, et WitoldLitwa c. Pologne, n" 26629/95, § 88, C E D H 2000-III) . 

A p p l i q u a n t ces c r i t è res à la p r é s e n t e espèce et s t a t u a n t en é q u i t é , elle 
j u g e r a i sonnab le d ' a l louer à l ' in té ressé 20 000 P L N p o u r ses frais et 
d é p e n s , plus tou t m o n t a n t pouvan t ê t r e dû au t i t r e de la t axe sur la 
va leu r a jou tée , moins les 10 589 francs français dé jà pe rçus au t i t re de 
l ' ass is tance jud ic ia i r e accordée p a r le Conse i l de l 'Europe . 

C. I n t é r ê t s m o r a t o i r e s 

169. Selon les in fo rma t ions dont la C o u r dispose , le t aux d ' i n t é r ê t légal 
appl icable en Po logne à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 21 % 
l 'an. 

P A R C E S M O T I F S , L A C O U R 

1. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 3 de la 
Conven t i on ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 5 § 3 de la 
Conven t ion ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l y a eu viola t ion de l 'ar t ic le 6 § 1 de la 
Conven t i on ; 

4 . Di t , pa r seize voix con t r e une , qu ' i l y a eu violat ion de l 'ar t ic le 13 de la 
C o n v e n t i o n ; 

5. Dit, à l ' u n a n i m i t é , 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois , 
les s o m m e s su ivan tes : 

i. 30 000 P L N ( t r e n t e mille zlotys) pour d o m m a g e mora l ; 
ii. 20 000 P L N (vingt mille zlotys) pour frais et d é p e n s , p lus tou t 
m o n t a n t pouvan t ê t r e dû au t i t r e de la t axe sur la va l eu r a joutée , 
moins 10 589 F R F (dix mille cinq cent q u a t r e - v i n g t - n e u f francs 
français) à conver t i r en zlotys a u t a u x de c h a n g e appl icable à la 
d a t e de p rononcé du p r é s e n t a r r ê t ; 
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b) q u e ces m o n t a n t s se ron t à ma jo re r d 'un i n t é r ê t s imple de 21 % l 'an 
à c o m p t e r de l ' exp i ra t ion dudi t dé la i et j u s q u ' a u r è g l e m e n t ; 

6. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sat is fact ion équ i t ab l e p o u r le 
su rp lus . 

Fai t en français et en angla i s , puis p rononcé en a u d i e n c e pub l i que au 
Palais des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 26 oc tobre 2000. 

Luzius WILUHABER 

P rés iden t 

Pau l M A H O N E Y 

Greff ier adjoint 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en pa r t i e 
d i s s iden te de M . Casadeva l l . 

L . W . 

P . J . M . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 
D E M . L E J U G E C A S A D E V A L L 

1. J e ne p a r t a g e pas le point de vue de la major i t é en ce qui conce rne la 
nécess i té d ' o p é r e r un r e v i r e m e n t de la j u r i s p r u d e n c e de la C o u r , qu i a 
j u g é , d a n s la p r é s e n t e affaire, qu ' i l convenai t de se p r o n o n c e r auss i sur le 
gr ief t i ré de la violat ion a l léguée de l 'ar t ic le 13, faute d ' u n recours effectif, 
a lors qu 'e l l e avai t p r é a l a b l e m e n t déjà cons t a t é u n e violat ion de l 'ar t ic le 6 
§ 1 à cause du d é p a s s e m e n t du déla i r a i sonnab le d a n s la m ê m e p r o c é d u r e . 

2. Il est c e r t a in , s u r t o u t en ra ison de sa fo rmula t ion auss i concise q u e 
g é n é r a l e , q u e r ien n ' e m p ê c h e d ' app l i que r l 'ar t icle 13 aux dif férents 
a spec t s du «d ro i t à un t r i b u n a l » consacré p a r l 'ar t ic le 6 § l 1 . J e n 'a i pas 
de p r o b l è m e à ce sujet. P a r c o n t r e , les compl ica t ions , de tous o r d r e s , que 
ce t t e nouvel le j u r i s p r u d e n c e est suscept ib le d ' imp l ique r , pour la C o u r , 
pour les E t a t s m e m b r e s , ma i s s u r t o u t p o u r les seuls d e s t i n a t a i r e s de la 
p ro tec t ion offerte p a r la Conven t i on : les requérants, m e font c r a i n d r e q u e 
le r e m è d e ne soit pire q u e le m a l et ce p o u r les ra i sons su ivan tes . 

3. La p r e m i è r e relève de la mot iva t ion du r e v i r e m e n t . J e peux accep te r , 
en théo r i e , l ' a r g u m e n t du p a r a g r a p h e 147 de l ' a r r ê t , selon lequel il n'y 
a u r a i t pas superpos i t ion ni abso rp t ion lo r sque , c o m m e en l 'espèce, le grief 
q u e l ' individu souha i t e p o r t e r devan t u n e ins tance n a t i o n a l e est celui t i ré 
d ' u n e violat ion de son droi t à faire e n t e n d r e sa cause d a n s un délai 
r a i sonnab le . Toute fo i s , le r e s t a n t de l ' a r g u m e n t a t i o n , qui s ' appu ie sur le 
n o m b r e toujours plus i m p o r t a n t d 'affaires de d u r é e de p r o c é d u r e 
i n t r o d u i t e s devan t la C o u r , ne p r é s e n t e pas d ' i n t é r ê t j u r i d i q u e 2 . 

En effet, en ju i l l e t 1999, la Cour , d a n s les affaires de d u r é e i t a l i ennes 
c i tées au p a r a g r a p h e 148 de l ' a r r ê t , avai t cons idéré q u e l ' a ccumula t ion de 
m a n q u e m e n t s de n a t u r e i d e n t i q u e ref lé ta i t une s i tua t ion qui p e r d u r e , à 
laquel le il n 'avai t pas encore é té por té r e m è d e et pour laque l le les 
jus t i c iab les ne d i sposa ien t d ' a u c u n e voie de recours i n t e r n e . C e t t e 
a c c u m u l a t i o n de m a n q u e m e n t s l 'avait a m e n é e à conc lure à l ' ex is tence 
d 'une p r a t i q u e i ncompa t ib l e avec la Conven t ion . 

Il est vrai que , depu i s lors, les cons ta t s de violation fondés, exclus ivement 
ou p r inc ipa l emen t , sur les d u r é e s excessives des p rocédures d a n s bon 
n o m b r e d ' E t a t s m e m b r e s se sont mul t ip l iés . Mais la Cour , aux t e r m e s de 
la Convent ion , a l 'obligation d ' e x a m i n e r et de j u g e r les r e q u ê t e s telles 
qu 'e l les lui sont soumises pa r les jus t ic iables . Affirmer, c o m m e la C o u r le 
fait au p a r a g r a p h e 149, q u e le t e m p s est venu, à cause du n o m b r e de 
r e q u ê t e s p o r t a n t sur la d u r é e de la p rocédu re , de p rocéder m a i n t e n a n t à 

1. Paragraphe 151 de l 'arrêt. 
2. «(...) eu égard à l'introduction devant [la Cour] d'un nombre toujours plus important de 
requêtes (...)» (paragraphe 148 de l 'arrêt). 
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un e x a m e n sépa ré du grief t i ré de la violation a l léguée de l 'ar t icle 13, relève, 
pour moi, plus de l 'oppor tuni té que du droit . 

4 . E n o u t r e , il n 'es t pas sû r q u e le n iveau d e p ro t ec t i on ju r id i c t ionne l l e 
offert à l 'échel le e u r o p é e n n e p a r la Conven t i on se t r o u v e r a renforcé du 
fait q u e la C o u r p o u r r a d é s o r m a i s c o n s t a t e r une doub le viola t ion, en 
ra ison de la d u r é e excessive de la p r o c é d u r e , d 'une pa r t , et en ra i son de 
l ' absence d ' u n r ecour s effectif pour s 'en p l a ind re , d ' a u t r e pa r t . Le cons ta t 
d ' une viola t ion s u p p l é m e n t a i r e de l 'ar t icle 13 n 'es t pas en soi de n a t u r e à 
pal l ier les p rob l èmes e n d é m i q u e s et s t r u c t u r e l s dont souffrent les 
sys tèmes ju r id i c t i onne l s de c e r t a i n s E t a t s m e m b r e s , pas plus q u e ne l'a 
é té le cons ta t de l ' exis tence d ' une p r a t i q u e i ncompa t ib l e avec la 
Conven t ion . Il ne p e r m e t t r a pas d a v a n t a g e de d é c h a r g e r le rôle de la 
C o u r , au moins à moyen t e r m e . 

5. Le bu t de ce cons ta t de violat ion de l 'ar t icle 13 est de m e t t r e les 
E t a t s face à leurs r e sponsab i l i t é s , en ve r tu du pr incipe de subs id i a r i t é , et 
de les inc i t e r à c rée r , d a n s l eu r s sy s t èmes j u r i d i q u e s i n t e r n e s , u n recours 
effectif p e r m e t t a n t aux jus t i c i ab les de se p l a ind re de la d u r é e excessive 
des p r o c é d u r e s . A supposer q u ' u n tel recours soit i n s t a u r é , j e vois ma l 
c o m m e n t il p o u r r a i t ê t r e r e m é d i é a u p r o b l è m e s t r u c t u r e l d u délai 
d é r a i s o n n a b l e des p r o c é d u r e s pa r l 'obl igat ion d ' é p u i s e m e n t p réa lab le , 
c o n f o r m é m e n t à l 'ar t icle 35 de la Conven t ion , d ' un recours 
s u p p l é m e n t a i r e visant à se p l a ind re de la d u r é e . 

R ien ne j j e rmet de [présumer q u e celui-ci se ra e x a m i n é d a n s un délai 
plus r a i sonnab le q u e celui de la p r o c é d u r e au pr inc ipa l . Rien ne j j e rmet 
non ])lus de p r é s u m e r que le d é r o u l e m e n t de la p r o c é d u r e au pr incipal 
se ra accé léré du fait de l ' i n t roduc t ion de ce recours . Au bout du c o m p t e , 
seul le justiciable subira les conséquences de cette situation. 

6. Pa r a i l l eurs , il m e semble q u ' a p r è s ce r e v i r e m e n t d ' a u t r e s ques t ions 
sur lesquel les la C o u r a u r a à se p r o n o n c e r vont n é c e s s a i r e m e n t surgir . 
Ainsi , aux t e r m e s de la j u r i s j j rudence c o n s t a n t e de la Cour , le recours 
préconisé p a r l 'ar t icle 13 doi t ê t r e «effectif en p r a t i q u e c o m m e en droit » 
e t d e n a t u r e à offrir à l ' in té ressé u n « r e d r e s s e m e n t a p p r o p r i é » . O r le 
s imple cons ta t d a n s l 'o rdre i n t e r n e d 'un m a n q u e m e n t à l 'obl igat ion de 
s t a t u e r d a n s un déla i r a i sonnab le - à la sui te de l ' é p u i s e m e n t d 'un tel 
r ecour s - voi re , le cas é c h é a n t , l 'octroi d ' u n e i n d e m n i s a t i o n pour 
d o m m a g e mora l , ne p e r m e t t r a pas de le qual i f ier d'effectif si la procédure 
au principal est toujours pendante. 

D a n s ce cas , p lus ieurs a n n é e s a p r è s , le r e q u é r a n t se t r o u v e r a con t r a in t 
de p r é s e n t e r sa r e q u ê t e devan t la C o u r en invoquan t la viola t ion de 
l 'ar t ic le 6 § 1 et auss i , a lors a j u s t e t i t r e , de l 'ar t icle 13. L'efficacité de la 

1. Voir, notamment , l'arrêt Aksoyc. Turquie du lSdéccmbre 1996, Recueil des arrêts et décisions 
1996-VI. 
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p ro t ec t i on des dro i t s de l ' h o m m e ne s 'en t r o u v e r a pas renforcée , tou t au 
c o n t r a i r e . 

7. Bien q u e la C o u r r a p p e l l e ' q u e les E t a t s j ou i s s en t « d ' u n e c e r t a i n e 
m a r g e d ' app réc i a t ion q u a n t à la façon d'offrir le r ecours exigé p a r 
l 'ar t ic le 13», et b ien qu ' i l s 'agisse d ' un « r e c o u r s auss i effectif qu ' i l peu t 
l ' ê t re eu é g a r d à sa p o r t é e l imi tée , i n h é r e n t e [au c o n t e x t e ] » , l ' ex igence 
d 'effectivité impose q u ' u n tel recours soit po r t é devan t une ins tance 
d i s t inc te - et i n d é p e n d a n t e - d e celle qu i s t a t u e su r l 'affaire a u pr inc ipa l , 
pu i sque c'est à celle-ci q u ' i n c o m b e la responsab i l i t é du d é p a s s e m e n t du 
déla i r a i sonnab le et donc d e la violat ion a l l éguée pa r le r e q u é r a n t . En 
o u t r e , il conviendra i t q u e les décis ions d ' u n e te l le i n s t ance soient 
j u r i d i q u e m e n t c o n t r a i g n a n t e s car , sans cela, il ne se ra i t pas r é p o n d u à 
ladi te exigence d 'effect ivi té 3 . 

8. Enfin, j e voudra i s sou l igne r q u e d a n s u n n o m b r e non négl igeable de 
cas , la C o u r a cons t a t é u n e viola t ion du droi t à un procès d a n s un déla i 
r a i sonnab le lo rsque la p r o c é d u r e avait connu une d u r é e excessive devan t 
les j u r id i c t ions su j j rêmes des E t a t s m e m b r e s . A qu i les jus t i c iab les 
devront- i l s s ' ad resse r pour ob ten i r soit l ' accé lé ra t ion de la p r o c é d u r e soit 
u n e r é p a r a t i o n p o u r le p ré jud ice r é s u l t a n t de la violat ion de l 'ar t icle 6 § 1, 
lo rsque la violat ion a é t é c o m m i s e pa r la plus h a u t e j u r id i c t ion du pays ? 

9. C 'es t pour l ' ensemble des ra isons ci-dessus q u e j e ne suis pas en 
m e s u r e de suivre la ma jo r i t é lorsqu 'e l le e s t ime nécessa i re de conclure à 
la violat ion de l 'ar t ic le 13 d e la Conven t i on . P o u r moi , il a u r a i t suffi en 
l 'espèce de c o n s t a t e r u n e viola t ion de l 'ar t icle 6 § 1. 

1. Paragraphe 154 de l 'arrêt. 
2. Paragraphe 151 de l 'arrêt. 
3. Un recours présente devant un médiateur parlementaire qui n'a pas le pouvoir d'octroyer 
une réparation n'est pas un recours effectif (arrêt Silvcret autres c. Royaume-Uni du 25 mars 
1983, série A n " 61 , p. 43, § 115). 
4. Voir, par exemple, l'arrêt Ruiz-Mateos c. Espagne du 23 juin 1993, série A n" 262, p. 23, 
§ 51, et, plus récemment, l 'arrêt Gast et Popp c. Allemagne, n" 29357/95, CEDH 2000-11, l 'arrêt 
Savvidou c. Grèce, n" 38704/97, 1" août 2000, non publié, ou l'arrêt Guissti c. France, n" 33933/96, 
CEDH 2000-IX. 
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SOMMAIRE1 

Intervention du législateur favorable aux autorités dans une procédure 
civile en cours 

Article 6 § 1 

Procès équitable - Procédure civile - Intervention du législateur dans une procédure judiciaire en 
cours - Juridiction saisie se fondant, à titre subsidiaire, sur la loi adoptée en cours d'instance 
pour rejeter le recours - Loi influençant le dénouement du litige 

* 
* * 

Les sept recpiérants sont retraités, deux d'entre eux de l'armée grecque et les cinq 
autres de la police grecque. Entre septembre et décembre 1991, ils déposèrent des 
demandes en vue d'obtenir une augmentation du montant de leur pension en 
application de la loi n" 1881/1990 qui, entérinant une décision ministérielle, 
prévoyait une allocation de mérite égale à 10% du salaire principal. De 1991 à 
1995, leurs demandes furent rejetées en première instance et en appel. Ils se 
pourvurent en cassation devant la Cour des comptes d'octobre 1994 à décembre 
1995. En juin 1995, une nouvelle loi (n" 2320/1995) fut adoptée, laquelle excluait 
l'allocation en question du calcul de la pension des retraités ayant quitté leur 
service avant janvier 1990, déclarait prescrite toute prétention relative à cette 
allocation et prononçait l'annulation de toutes les procédures judiciaires y 
afférentes, même pendantes. En juin 1997, cette loi fut confirmée par la loi 
n" 2512/1997. Alors qu'elle avait précédemment statué en sens inverse par trois 
décisions inaugurées par un arrêt de juillet 1995 accordant l 'augmentation dans 
un cas similaire, la Cour des comptes, siégeant en formation plénière, rejeta les 
pourvois des requérants par des arrêts de mars à mai 1997. Elle releva que, 
l'allocation ne consistant pas en une augmentation générale de salaire, les 
retraités ayant quitté leur service avant l 'entrée en vigueur de la loi n" 1881/1990 
n'en bénéficiaient pas. A titre subsidiaire, elle nota qu'à supposer même que 
l'allocation litigieuse puisse être considérée comme une augmentation générale 
de salaire, et que la procédure ne soit pas annulée en vertu de la loi n" 2320/1995, 
les demandes des requérants étaient manifestement mal fondées en raison de 
l'application rétroactive des dispositions de la loi susmentionnée. 

Article 6 § 1 : en principe le pouvoir législatif n'est pas empêché de réglementer en 
matière civile, par de nouvelles dispositions à portée rétroactive, des droits 
découlant de lois en vigueur. Toutefois, le principe de prééminence du droit et la 
notion de procès équitable consacrés par l'article 6 s'opposent à l'ingérence du 
pouvoir législatif dans l'administration de la justice dans le but d'inlluer sur le 
dénouement judiciaire du litige. Lorsque le législateur intervient pour orienter 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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de manière décisive l'issue d'une instance judiciaire pendante à laquelle l'Etat est 
partie en faveur de celui-ci, une atteinte incompatible avec les prescriptions de 
l'article b est portée aux droits de l'autre partie. En l'espèce, si les procédures 
litigieuses n'ont pas été annulées en vertu de la nouvelle loi n" 2320/1995 adoptée 
en cours d'instance, cette loi influença toutefois le dénouement du litige. En effet, 
si la Cour des comptes a rejeté les recours des requérants après un examen au 
fond, elle n'a pas omis de faire référence aux dispositions de la loi critiquée afin 
d'étayer ses décisions. Le fait que la Cour des comptes se soit fondée, même à titre 
subsidiaire, sur la loi critiquée pour rejeter les recours, se traduit en une 
immixtion du pouvoir législatif dans le fonctionnement du pouvoir judiciaire en 
vue d'influer sur le dénouement du litige. 
Conclusion : violation (six voix contre une). 
La Cour conclut à l 'unanimité qu'il y a eu violation de l'article 6 § 1 en ce qui 
concerne la durée des procédures et qu'au vu du constat de violation du droit à un 
procès équitable, il n'y a pas lieu de statuer sur le grief tiré de l'article 13. 
Article 41 : la Cour alloue aux requérants une somme au titre du dommage moral 
ainsi qu'au titre des frais et dépens devant la Cour des comptes et les organes de la 
Convention. 

Jurisprudence citée par la Cour 

Raffineries grecques Stran et Stratis Andrcadis c. Grèce, arrêt du 9 décembre 
1994, série An" 301-B 
Papageorgiou c. Grèce, arrêt du 22 octobre 1997, Recueil des arrêts et décisions 1997-VI 
Scalvini c. halie, n" 36621/97, 26 octobre 1999, non publié 
Zielinski et Pradal et Gonzalez et autres c. France [GC], n™ 24846/94 et 34165/96 à 
34173/96, CEDH 1999-V1I 
Bouilly c. France, n" 38952/97, 7 décembre 1999, non publié 
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En l 'af fa ire A n a g n o s t o p o u l o s e t a u t r e s c. G r è c e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t en u n e c h a m b r e composée de : 
M M . J . - P . C O S T A , président, 

C L . ROZAKIS , 

L. LOUCAIDES, 

P . K Û R I S , 

M""' F. T U E K E N S , 

M. K. J U N G W I E R T , 

Sir Nicolas BRATZA,juges, 
et de M""' S. DOLLÉ,greffière de section, 

A p r è s en avoir dé l ibé ré en c h a m b r e du conseil les 30 n o v e m b r e 1999 et 
10 oc tobre 2000, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 39374/98) d i r igée 
con t re la Répub l ique he l l én ique et don t sept r e s so r t i s san t s de cet E t a t , 
M M . Dimi t r io s A n a g n o s t o p o u l o s , A thanas s io s Anas t a s sopou los , Vassil ios 
Anas topou los , C o n s t a n t i n o s Z a r k a d a k i s , Dimi t r ios Pan t azopou los , 
A lexand ros Pa raskevopou los et Ch r i s t o s Vass i lopoulos («les 
r e q u é r a n t s » ) , ava ien t saisi la C o m m i s s i o n e u r o p é e n n e des Dro i t s de 
l ' H o m m e («la C o m m i s s i o n » ) le 16 s e p t e m b r e 1997 en ve r tu de l 'ancien 
ar t ic le 25 de la C o n v e n t i o n d e s a u v e g a r d e des Dro i t s d e l ' H o m m e et des 
L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s sont r e p r é s e n t é s p a r M1' I. K t i s t ak i s , avocat au 
b a r r e a u de T h è b e s . Le g o u v e r n e m e n t grec («le G o u v e r n e m e n t » ) est 
r e p r é s e n t é pa r le d é l é g u é de son a g e n t , M. G. Kane l lopou los , a s sesseur 
a u p r è s du Conse i l j u r i d i q u e de l 'E ta t . 

3. Les r e q u é r a n t s se p la igna ien t en pa r t i cu l i e r du m a n q u e d ' équ i t é et 
de la d u r é e d ' u n e p r o c é d u r e devan t la C o u r des c o m p t e s . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 
d ' e n t r é e en v igueur du Protocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 
dudi t Pro tocole ) . 

5. La r e q u ê t e a é té a t t r i b u é e à la t ro i s i ème sect ion de la C o u r 
(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e cha rgée 
d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la C o n v e n t i o n ) a é t é cons t i tuée 
c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t . 

6. P a r u n e décis ion du 30 n o v e m b r e 1999, la c h a m b r e a déc la ré la 
r e q u ê t e p a r t i e l l e m e n t r ecevab le ' . 

1. Note du greffe : la décision de la Cour est disponible au greffe. 
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E N F A I T 

7. Le p r e m i e r r e q u é r a n t est avocat et g é n é r a l de division de l ' a r m é e 
g r e c q u e en r e t r a i t e . Le s e p t i è m e r e q u é r a n t est g é n é r a l de division de 
l ' a r m é e g r e c q u e en r e t r a i t e . Les a u t r e s r e q u é r a n t s sont r e t r a i t é s de la 
police g r e c q u e . 

8. E n 1989, le m i n i s t r e d e la Défense n a t i o n a l e e t celui des F i n a n c e s 
pub l iques a u t o r i s è r e n t l 'octroi , à c o m p t e r du 1" j a n v i e r 1990, d ' u n e 
a l locat ion de m é r i t e ( e j l î ô o l i c * e u ô 6 x i u r | ç , J t a ç a L i o v r j ç ) a u x colonels et à 
leurs s u p é r i e u r s . C e t t e a l locat ion fut fixée à 10 % du sa la i re pr inc ipa l . Le 
P a r l e m e n t grec conf i rma pa r la su i te lad i te décis ion min i s t é r i e l l e (loi 
n" 1881/1990). 

9. Les r e q u é r a n t s i n t rodu i s i r en t a lors des d e m a n d e s en vue d ' ob t en i r 
u n e a u g m e n t a t i o n d u m o n t a n t de leurs pens ions c o n f o r m é m e n t aux 
dispos i t ions de la loi n" 1881/1990. Ils d é p o s è r e n t ces d e m a n d e s 
r e s p e c t i v e m e n t les 3 oc tobre 1991, 22 oc tobre 1991, 24 d é c e m b r e 1991, 
11 s e p t e m b r e 1991, 19 n o v e m b r e 1991, 12 s e p t e m b r e 1991 et 18 n o v e m b r e 
1991. 

10. Ces d e m a n d e s furent r e je tées p a r la 44' division de la comptab i l i t é 
g é n é r a l e d e l 'Eta t ( F e v l x o A o y i a T i ] p i o t o u K o é t o u ç ; ) les 16 oc tob re 1991, 
22 oc tobre 1991, 21 janvier 1992, 25 s e p t e m b r e 1991, 20 n o v e m b r e 1991, 
18 s e p t e m b r e 1991 et 3 d é c e m b r e 1991 r e s p e c t i v e m e n t , au mot i f q u e les 
r e q u é r a n t s ava ien t q u i t t é leur service avant le 1 e r j a n v i e r 1990, d a t e 
d ' e n t r é e en v igueur de la loi n" 1881/1990. 

11. Les in t é res sés sa i s i ren t a lors la d e u x i è m e c h a m b r e de la C o u r des 
c o m p t e s ( E X e y x T L X o X U V E O Q T O ) , qu i r e j e t a leurs appe l s pour dé fau t de 
f o n d e m e n t (décisions n 0 8 1694/1994, 1446/1993, 1260/1995, 306/1994, 
616/1994, 477/1994 et 940/1994 r e s p e c t i v e m e n t ) . En par t i cu l i e r , la 
d e u x i è m e c h a m b r e e s t i m a que l 'a l locat ion en ques t ion ne pouvai t pas 
ê t r e cons idérée c o m m e faisant p a r t i e du sa la i re pr inc ipa l . Dès lors , elle 
ne pouvai t pas ê t r e pr ise en c o m p t e pour le calcul du m o n t a n t de la 
pens ion des r e t r a i t é s ayan t q u i t t é le service avan t l ' en t r ée en v igueu r de 
la loi qu i la prévoyai t . 

12. Les 22 aoû t 1995, 10 oc tobre 1994, 13 d é c e m b r e 1995, 7 février 
1995, 17 avril 1995, 2 février 1995 et 17 avril 1995 r e s p e c t i v e m e n t , les 
r e q u é r a n t s se p o u r v u r e n t en cassa t ion devan t la fo rmat ion p lén iè re de la 
C o u r des c o m p t e s , j u r id i c t ion c o m p é t e n t e en la m a t i è r e . 

13. Le 22 j u i n 1995, le P a r l e m e n t g rec a d o p t a la loi n" 2320/1995 qu i , 
d ' u n e p a r t , excluai t l 'a l locat ion en ques t i on du calcul de la pens ion des 
r e t r a i t é s ayan t q u i t t é l eur service avan t le 1" j a n v i e r 1990 et , d ' a u t r e 
pa r t , déc la ra i t p resc r i t e t ou t e p r é t e n t i o n y re la t ive et p rononça i t 
l ' annu l a t i on de tou t e p r o c é d u r e jud ic i a i r e y af férente é v e n t u e l l e m e n t 
p e n d a n t e devan t une q u e l c o n q u e jur id ic t ion . C e t t e loi fut conf i rmée p a r 
la loi n" 2512/1997 du 27 juin 1997'. 
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14. Le 4 ju i l le t 1995, la C o u r des c o m p t e s s i égean t en format ion 
p lén iè re fit d ro i t à la d e m a n d e d ' u n a u t r e r e t r a i t é de la police, qui avait 
aussi q u i t t é son service avan t le 1" j a n v i e r 1990, et o r d o n n a 
l ' a u g m e n t a t i o n du m o n t a n t de sa pens ion ( a r r ê t n" 1211/1995). C e t a r r ê t 
m a r q u a u n r e v i r e m e n t de la j u r i s p r u d e n c e de la C o u r des c o m p t e s . Il 
s 'ensuivit deux a u t r e s a r r ê t s en ce sens . 

15. P a r des a r r ê t s en d a t e des 26 m a r s 1997 ( r e q u é r a n t s n o s 2, 4 et 6) , 
9 avril 1997 ( r e q u é r a n t n° 1), 14 ma i 1997 ( r e q u é r a n t n" 3) et 26 ma i 1997 
( r e q u é r a n t s n"s S e t 7), la C o u r des c o m p t e s s iégeant en fo rma t ion p lén iè re 
r e j e t a les pourvois in t rodu i t s p a r les r e q u é r a n t s au mot i f qu ' i l s é t a ien t 
m a l fondés. La C o u r des c o m p t e s e s t ima en pa r t i cu l i e r q u e l 'al location 
en ques t ion ne pouvai t pas ê t r e cons idérée c o m m e u n e a u g m e n t a t i o n 
g é n é r a l e de sa la i re e t , dès lors , elle ne pouvai t pas ê t r e accordée à des 
r e t r a i t é s ayant q u i t t é le service avant l ' en t r ée en v igueu r de la loi n" 1881/ 
1990. A t i t r e subs id ia i re , la C o u r des c o m p t e s no ta q u ' à suppose r m ê m e 
que l 'al location l i t igieuse puisse ê t r e cons idérée c o m m e une 
a u g m e n t a t i o n géné ra l e de sa la i re , et que la p r o c é d u r e ne soit pas 
a n n u l é e en ve r tu de la loi n" 2320/1995, les d e m a n d e s des r e q u é r a n t s 
é t a i en t m a n i f e s t e m e n t m a l fondées en ra ison de l ' appl ica t ion ré t roac t ive 
des disposi t ions de la loi s u s m e n t i o n n é e . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 S 1 DE LA 
C O N V E N T I O N 

16. Les r e q u é r a n t s a l l èguen t u n e double violat ion de l 'ar t icle 6 § 1 de 
la Conven t ion , ainsi libellé : 

«Toute personne a droit à ce que sa cause soit entendue équitablcment (...) et dans 
un délai raisonnable, par un tribunal (...) qui décidera (...) des contestations sur ses 
droits et obligations de caractère civil (...) » 

P r e m i è r e m e n t , l ' adopt ion de la loi n° 2320/1995 et son appl ica t ion d a n s 
le cas des r e q u é r a n t s n o s 2, 4, 5, 6 et 7 a u r a i e n t privé ceux-ci d 'un procès 
équ i t ab l e . D e u x i è m e m e n t , la d u r é e de la p r o c é d u r e q u e les sept 
r e q u é r a n t s on t e n g a g é e e n vue d ' ob t en i r u n e a u g m e n t a t i o n du m o n t a n t 
de leurs pens ions a u r a i t dépassé le «dé la i r a i s o n n a b l e » . 

A. P r o c è s é q u i t a b l e 

17. Les r e q u é r a n t s n"s 2, 4, 5, 6 et 7 d é n o n c e n t u n e i m m i x t i o n du 
pouvoir législat if d a n s le f o n c t i o n n e m e n t du pouvoir jud ic i a i r e . Ils se 
p l a ignen t n o t a m m e n t de ne pas avoir bénéficié d ' un procès équ i t ab le 
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lorsqu ' i l a é té déc idé de leur droi t civil à l ' a u g m e n t a t i o n du m o n t a n t de 
leurs pens ions , la ques t i on soumise aux t r i b u n a u x n a t i o n a u x ayan t é t é 
t r a n c h é e pa r le l ég is la teur et non pa r le pouvoir jud ic i a i r e . 

18. Se lon le G o u v e r n e m e n t , la loi c r i t i quée n ' a p a s é té a d o p t é e p o u r 
r é soud re le litige qui opposai t les r e q u é r a n t s à l ' a d m i n i s t r a t i o n . 
F o r m u l é e en t e r m e s objectifs et i m p e r s o n n e l s , elle r é g l e m e n t a i t les 
affaires de mil l iers de r e t r a i t é s et visait p r i n c i p a l e m e n t les p r o c é d u r e s 
fu tu res . O r , d a n s un souci de facil i ter la mise en œ u v r e de ce t t e loi, les 
p r o c é d u r e s déjà p e n d a n t e s furent elles auss i i n é l u c t a b l e m e n t t ouchées . 

Quo i qu ' i l en soit, le G o u v e r n e m e n t sou t i en t q u e les r e q u é r a n t s ne 
s a u r a i e n t se p l a ind re d ' une ingé rence illicite du l ég i s la teur d a n s 
l 'exercice du pouvoir j ud i c i a i r e , p u i s q u e ce n 'es t q u ' à t i t r e subs id ia i re 
q u e la C o u r des c o m p t e s s 'est fondée sur la loi en ques t ion pour r e j e t e r 
les pourvois q u e les in t é res sés ava ien t i n t rodu i t s . 

19. La C o u r rappe l le q u ' e n pr inc ipe le pouvoir législat if n 'es t pas 
e m p ê c h é de r é g l e m e n t e r en m a t i è r e civile, pa r de nouvel les d isposi t ions 
à p o r t é e ré t roac t ive , des d ro i t s décou lan t de lois en v igueu r (voir, e n t r e 
a u t r e s , l ' a r rê t Zielinski et Pradal et Gonzalez et autres c. France [ G C ] , 
n , K 24846/94 et 34165/96 à 34173/96, § 57, C E D H 1999-VII). 

20. Toute fo i s , elle a déjà j u g é q u e le p r inc ipe de la p r é é m i n e n c e du 
droit et la not ion de procès équ i t ab l e consacrés pa r l 'ar t icle 6 
s 'opposa ient à l ' ingérence du pouvoir législat if d a n s l ' admin i s t r a t i on de 
la j u s t i c e d a n s le bu t d ' inf luer sur le d é n o u e m e n t j ud ic i a i r e du l i t ige. 
D a n s des affaires soulevant des p r o b l è m e s s imi la i res , elle a relevé q u e 
l ' i n t e rven t ion du l ég i s l a t eu r avai t e u lieu à u n m o m e n t où u n e i n s t a n c e 
jud ic i a i r e à laquel le l 'E ta t é ta i t pa r t i e se t rouvai t p e n d a n t e . Elle a donc 
conclu que l 'Eta t avait por t é a t t e i n t e aux dro i t s des r e q u é r a n t s g a r a n t i s 
p a r l 'ar t icle 6 en i n t e r v e n a n t d ' une m a n i è r e décisive p o u r o r i e n t e r en sa 
faveur l ' issue i m m i n e n t e de l ' ins tance à laquel le il é ta i t pa r t i e (voir, 
n o t a m m e n t , les a r r ê t s Raff ineries g r e c q u e s S t r a n et S t r a t i s A n d r e a d i s 
c. G r è c e du 9 d é c e m b r e 1994, série A n" 301-B, et Papageo rg iou c. G r è c e 
du 22 oc tobre 1997, Recueil des arrêts et décisions 1997-VI). 

2 1 . D a n s le cas d 'espèce , la C o u r e s t ime q u e , m ê m e si les p rocédure s 
l i t igieuses n 'ont pas é té a n n u l é e s en ve r tu de la loi n" 2320/1995, la loi en 
ques t ion a influencé le d é n o u e m e n t jud ic ia i re du l i t ige. En effet, s'il est 
vra i q u e la C o u r des c o m p t e s a re je té les recours des r e q u é r a n t s ap rès u n 
e x a m e n au fond, la C o u r relève q u e ce t t e ju r id ic t ion n 'a pas omis de faire 
ré férence aux disposit ions de la loi c r i t iquée pour é t aye r ses décisions. De 
l'avis de la Cour , le fait que la C o u r des compte s se soit fondée, m ê m e à t i t re 
subs id ia i re , sur la loi c r i t iquée pour re je te r les recours dont elle é ta i t saisie, 
se t r adu i t en une immix t ion du pouvoir législatif d a n s le fonc t ionnement d u 
pouvoir judiciaire en vue d ' inf luer sur le d é n o u e m e n t du lit ige. 

P a r t a n t , il y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t i on en ce qu i 
conce rne le dro i t des r e q u é r a n t s n o s 2, 4, 5, 6 et 7 à un procès équ i t ab l e . 
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B. D u r é e d e la p r o c é d u r e 

22. R e s t e à savoir s'il y a eu d é p a s s e m e n t d u «dé la i r a i s o n n a b l e » 
c o m m e le p r é t e n d e n t les sept r e q u é r a n t s . 

23 . Le G o u v e r n e m e n t affirme que la d u r é e des p r o c é d u r e s l i t igieuses 
n ' a pas é té excessive, eu é g a r d n o t a m m e n t à la complex i t é des affaires et 
au r e v i r e m e n t d e la j u r i s p r u d e n c e de la C o u r des c o m p t e s en la m a t i è r e . 

1. Période à prendre en considération 

24. La C o u r no te que les p r o c é d u r e s l i t ig ieuses ont d é b u t é lo r sque les 
r e q u é r a n t s ont déposé des d e m a n d e s en vue d ' o b t e n i r une a u g m e n t a t i o n 
du m o n t a n t de leurs pens ions c o n f o r m é m e n t aux disposi t ions de la loi 
n" 1881/1990, et se sont t e r m i n é e s p a r les a r r ê t s de la C o u r des c o m p t e s 
les d é b o u t a n t dé f in i t i vemen t de leurs d e m a n d e s . Elles ont donc connu les 
d u r é e s su ivan tes : 

- r e q u é r a n t n" 1 : du 3 oc tobre 1991 au 9 avril 1997, soit une d u r é e d e 
cinq ans , six mois et six j o u r s ; 

- r e q u é r a n t n" 2 : du 22 oc tobre 1991 au 26 m a r s 1997, soit une d u r é e 
de cinq ans , cinq mois et q u a t r e j o u r s ; 

- r e q u é r a n t n" 3 : du 24 d é c e m b r e 1991 au 14 ma i 1997, soit une d u r é e 
de cinq a n s , q u a t r e mois et vingt j o u r s ; 

- r e q u é r a n t n° 4 : d u 11 s e p t e m b r e 1991 au 26 m a r s 1997, soit une 
d u r é e de cinq ans , six mois et qu inze j o u r s ; 

- r e q u é r a n t n" 5 : du 19 n o v e m b r e 1991 au 26 ma i 1997, soit une d u r é e 
de cinq a n s , six mois et sept j o u r s ; 

- r e q u é r a n t n" 6 : d u 12 s e p t e m b r e 1991 au 26 m a r s 1997, soit u n e 
d u r é e de cinq ans , six mois et q u a t o r z e j o u r s ; 

- r e q u é r a n t n" 7 : du 18 n o v e m b r e 1991 au 26 ma i 1997, soit u n e d u r é e 
de cinq ans , six mois et hui t j o u r s . 

2. Caractère raisonnable de la durée de la procédure 

25. La C o u r rappe l le q u e le c a r a c t è r e r a i sonnab le de la d u r é e d 'une 
p r o c é d u r e s ' appréc ie su ivant les c i r cons tances d e la cause et eu é g a r d 
aux c r i t è res consacrés pa r sa j u r i s p r u d e n c e , en pa r t i cu l i e r la complex i t é 
de l 'affaire, le c o m p o r t e m e n t du r e q u é r a n t et celui des a u t o r i t é s 
c o m p é t e n t e s (voir, p a r m i b e a u c o u p d ' a u t r e s , les a r r ê t s R i c h a r d c. F rance 
du 22 avril 1998, Recueil 1998-11, p . 824, § 57, et Dous t a ly c. F r a n c e du 
23 avril 1998, Recueil 1998-11, p . 857, § 39) . 

26. La C o u r no te q u e les affaires l i t ig ieuses ne p r é s e n t a i e n t pas de 
difficultés pa r t i cu l i è r e s et e s t ime que les r e q u é r a n t s ne s a u r a i e n t ê t r e 
t e n u s pour r e sponsab les d u r e t a r d observé d a n s le t r a i t e m e n t d e leur 
cause . Il a p p a r a î t en conséquence à la C o u r q u e la l e n t e u r des 
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p r o c é d u r e s r é su l t e , p r i n c i p a l e m e n t , du c o m p o r t e m e n t des a u t o r i t é s 
sais ies . 

27. La C o u r réaff i rme qu' i l i ncombe aux E t a t s c o n t r a c t a n t s 
d ' o rgan i se r leur sys tème jud ic ia i r e de telle so r t e q u e leurs j u r id i c t ions 
pu i ssen t g a r a n t i r à chacun le droi t d ' o b t e n i r u n e décision définit ive sur 
les c o n t e s t a t i o n s re la t ives à ses d ro i t s et ob l iga t ions de c a r a c t è r e civil 
d a n s un déla i r a i sonnab le . 

P a r t a n t , la cause des r e q u é r a n t s n ' a pas é té e n t e n d u e d a n s un déla i 
r a i sonnab le et il y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t ion . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 
C O N V E N T I O N 

28. Les r e q u é r a n t s n"s 2, 4, 5, 6 et 7 se p l a ignen t aussi d ' une viola t ion 
de l 'ar t icle 13 de la Conven t ion , ainsi libellé : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
fonctions officielles. » 

Ils e s t i m e n t en pa r t i cu l i e r n 'avoi r d isposé d ' a u c u n r ecour s effectif p o u r 
faire valoir leurs dro i t s et c o n t e s t e r l ' adopt ion de la loi n" 2320/1995. 

29. Eu é g a r d au cons ta t figurant au p a r a g r a p h e 21 ci-dessus, la C o u r 
e s t ime qu ' i l ne s ' impose pas de s t a t u e r sur le gr ief en ques t ion . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

30. A u x t e r m e s de l 'ar t ic le 41 d e la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, cl si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

3 1. Les r e q u é r a n t s d e m a n d e n t chacun 3105 010 d r a c h m e s (GRD) pour 
pré judice m a t é r i e l . Ce m o n t a n t co r re spond à la s o m m e qu ' i ls a u r a i e n t 
t ouchée si leur affaire n 'ava i t pas é t é j u g é e p a r voie légis lat ive. Ils 
r é c l a m e n t en o u t r e c h a c u n 1 000 000 G R D pour pré judice m o r a l . 

32. Le G o u v e r n e m e n t ne se p rononce pas . 
33 . La C o u r e s t i m e que , m ê m e en l ' absence d ' une i n t e r v e n t i o n du 

lég i s la teur , l ' issue de la p rocédure devan t la C o u r des c o m p t e s n ' a u r a i t 
pas é t é c e r t a i n e , d ' a u t a n t q u e c e t t e j u r id i c t ion a re je té les pourvois des 
r e q u é r a n t s ap r è s un e x a m e n au fond. C e se ra i t donc spécule r sur la 
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décision à r e n d r e p a r la C o u r des c o m p t e s que d'affirmer que celle-ci 
a u r a i t a d m i s les pourvois des r e q u é r a n t s si elle n 'ava i t pas dû p r e n d r e en 
cons idé ra t ion les disposi t ions de la loi n° 2320/1995. Ainsi , la Cour 
cons idère q u ' e n l ' absence de lien de causa l i t é e n t r e le d o m m a g e m a t é r i e l 
a l légué et la viola t ion c o n s t a t é e , il n 'y a pas lieu d ' i n d e m n i s e r ce chef de 
p ré jud ice . E n r evanche , elle e s t i m e qu ' i l y a lieu d 'oc t royer a u x r e q u é r a n t s 
u n e r é p a r a t i o n pour le d o m m a g e m o r a l r é s u l t a n t de l ' absence de procès 
équ i t ab l e et de la d u r é e de la p r o c é d u r e . C o m p t e t enu de sa j u r i s p r u d e n c e 
en la m a t i è r e et s t a t u a n t en équ i t é c o m m e le veut l 'ar t icle 4 1 , elle décide 
d ' a l louer de ce chef 1 000 000 G R D aux r e q u é r a n t s n"s 2, 4, 5, 6 et 7, et 
500 000 G R D aux r e q u é r a n t s n"s 1 et 3. 

B. Fra is e t d é p e n s 

34. Les r e q u é r a n t s r é c l a m e n t en o u t r e le r e m b o u r s e m e n t des frais 
qu ' i l s ont exposés devan t la C o u r des c o m p t e s , puis devan t les o r g a n e s de 
la Conven t ion , soit un m o n t a n t de 977 000 G R D pour c h a c u n d ' eux . 

35 . Le G o u v e r n e m e n t ne se p rononce pas . 

36. S'il est vrai q u e seuls les frais n é c e s s a i r e m e n t exposés devan t les 
j u r id i c t ions na t iona le s pour faire r e d r e s s e r la violat ion de la Conven t ion 
c o n s t a t é e pa r la C o u r peuven t ê t r e r e m b o u r s é s , il n ' en d e m e u r e pas moins 
q u e , d a n s des affaires de d u r é e de p r o c é d u r e , le p r o l o n g e m e n t de 
l ' e x a m e n d ' une cause au-de là du «dé la i r a i s o n n a b l e » e n t r a î n e une 
a u g m e n t a t i o n des frais à la c h a r g e du r e q u é r a n t ( a r r ê t s Scalvini c. Italie, 
n" 36621/97, 26 oc tobre 1999, non publ ié , et Bouilly c. France, n" 38952/97, 
7 d é c e m b r e 1999, non publ ié ) . Pa r c o n s é q u e n t , eu é g a r d à sa 
j u r i s p r u d e n c e en la m a t i è r e , la C o u r accorde à chacun des r e q u é r a n t s 
5 0 0 0 0 0 G R D de ce chef. 

37. P o u r ce qui est des frais exposés devant les o r g a n e s de la 
Conven t ion , la C o u r no te q u e les r e q u é r a n t s , qui é t a ien t r e p r é s e n t é s par 
un avocat , n 'on t pas bénéficié de l ' ass is tance j ud i c i a i r e . Il y a donc lieu 
d ' a l louer à chacun d ' e n t r e eux 400 000 G R D de ce chef. 

C. I n t é r ê t s m o r a t o i r e s 

38. Selon les in fo rmat ions don t la C o u r dispose , le t a u x d ' i n t é r ê t légal 
appl icable en G r è c e à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 6 % l 'an. 
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P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r six voix con t re une , qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la 
Conven t i on en ce qui conce rne le droi t des d e u x i è m e , q u a t r i è m e , 
c i n q u i è m e , s ix ième et s e p t i è m e r e q u é r a n t s à u n procès é q u i t a b l e ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t ic le 6 § 1 de la 
Conven t i on en ce qu i conce rne le droi t des r e q u é r a n t s à un procès 
d a n s un «dé la i r a i s o n n a b l e » ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l ne s ' impose pas de s t a t u e r sur le gr ief t i ré de 
l 'ar t icle 13 de la C o n v e n t i o n ; 

4. Dit, p a r six voix con t re u n e , 
a) q u e l 'E ta t d é f e n d e u r doit verser , d a n s les t rois mois à c o m p t e r du 
j o u r où l ' a r rê t sera devenu définit if c o n f o r m é m e n t à l 'ar t icle 44 § 2 de 
la Conven t ion , 1 000 000 C R D (un mill ion de d r a c h m e s ) aux d e u x i è m e , 
q u a t r i è m e , c i n q u i è m e , s ix ième et s e p t i è m e r e q u é r a n t s pour d o m m a g e 
mora l , 5 0 0 0 0 0 G R D (cinq cent mille d r a c h m e s ) aux p r e m i e r et 
t r o i s i ème r e q u é r a n t s p o u r d o m m a g e m o r a l , a insi q u e 900 000 G R D 
(neuf cent mille d r a c h m e s ) à chacun des r e q u é r a n t s pour frais et 
d é p e n s , plus tout m o n t a n t pouvant ê t r e dû au t i t r e de la t axe su r la 
va leur a joutée ; 
b) q u e ces m o n t a n t s se ron t à ma jo re r d 'un in t é rê t s imple de 6 % l 'an à 
c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion é q u i t a b l e pour le 

Fa i t en f rançais , puis c o m m u n i q u é p a r écri t le 7 n o v e m b r e 2000, en 
app l ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
Conven t ion et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion d i s s iden te de 
M. Rozakis . 

su rp lus . 

S. D O E L É 

Greff tère 
J . -P . C O S T A 

P rés iden t 

J . -P .C . 
S.D. 
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J ' a i voté c o n t r e la violat ion c o n c e r n a n t le g r ie f r e l a t i f a u m a n q u e 
d ' équ i t é de la p r o c é d u r e l i t igieuse pour les ra isons s u i v a n t e s : la 
j u r i s p r u d e n c e des o r g a n e s de la Conven t i on a d m e t q u ' e n pr inc ipe le 
pouvoir législat if n 'es t pas e m p ê c h é de r é g l e m e n t e r en m a t i è r e civile, pa r 
de nouvel les d isposi t ions à p o r t é e r é t roac t ive , des dro i t s décou lan t de lois 
en v igueur (voir, e n t r e a u t r e s , l ' a r rê t Zielinski et Pradal et Gonzalez et autres 
c. France [ G C ] , n"s 24846/94 et 34165/96 à 34173/96, § 57 , C E D H 1999-VII). 
P a r c o n s é q u e n t , ce qu i est j u g é con t r a i r e à la Conven t ion , ce n 'es t pas la 
r é g l e m e n t a t i o n , pa r voie législat ive, des m a t i è r e s soumises à l ' e x a m e n des 
ju r id i c t ions d 'un pays, mais c 'est l ' appl ica t ion d i rec te d ' u n e nouvel le loi 
p a r u n e ju r id i c t ion déjà saisie d ' un li t ige e n t r a î n a n t l ' ex t inc t ion de 
l ' ins tance ou le rejet des p r é t e n t i o n s sur le fond, c o n t r a i r e m e n t à la 
j u r i s p r u d e n c e j u s q u ' a l o r s a p p l i q u é e . 

O r , à la différence des affaires A n d r e a d i s c. Grèce et Papageorg iou 
c. G r è c e , invoquées p a r les r e q u é r a n t s à l ' appui de leurs griefs, où les 
p r o c é d u r e s p e n d a n t e s ont é té a n n u l é e s en appl ica t ion d i r ec t e des lois 
a d o p t é e s pa r le P a r l e m e n t grec ( a r r ê t s Raff iner ies g r e c q u e s S t r an et 
S t r a t i s A n d r e a d i s c. G r è c e du 9 d é c e m b r e 1994, sér ie A n" 301-B, et 
Papageorg iou c. G r è c e du 22 oc tobre 1997, Recueil des arrêts et décisions 
1997-VI), d a n s le cas d ' e spèce la loi n" 2320/1995 n ' a pas influé 
d i r e c t e m e n t sur le d é n o u e m e n t j ud ic i a i r e du lit ige. La C o u r des compte s 
n ' a pas a n n u l é les p r o c é d u r e s en ve r tu de la loi s u s m e n t i o n n é e , mais a 
re je té les pourvois i n t rodu i t s ap rès avoir p rocédé à un e x a m e n au fond 
des a r g u m e n t s des pa r t i e s . Le fait q u e ce t t e j u r id i c t ion se soit référée à 
t i t r e subs id ia i re aux disposi t ions de la loi c r i t iquée ne saura i t nous 
a m e n e r à conc lure q u e les affaires ont é t é jugées p a r voie légis lat ive. 

Pa r c o n s é q u e n t , j ' e s t i m e que le gr ief soulevé p a r les d e u x i è m e , 
q u a t r i è m e , c i n q u i è m e , s ix ième et s e p t i è m e r e q u é r a n t s q u a n t au m a n q u e 
d ' équ i t é de la p r o c é d u r e est d é n u é de f o n d e m e n t . 
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SUMMARY1 

Intervention by legislature favourable to authorities in pending civil 
proceedings 

Article 6 § 1 

Fair trial - Civil proceedings - Intervention by legislature in pending judicial proceedings -
Court's decision dismissing appeal based subsidiarily on statute adopted during proceedings -
Statute-influenced determination of dispute 

* 
* * 

Two of the seven applicants are retired officers of the Greek army and the five 
others are retired officers of the Greek police force. Between September and 
December 1991 they lodged claims for an increase in their pensions in accordance 
with Law no. 1881/1990. That statute, which confirmed a ministerial decision, 
provided for an award for meritorious service of 10% of the main salary. Between 
1991 and 1995 their claims were dismissed at first instance and on appeal. They 
appealed on points of law to the Court of Audit between October 1994 and 
December 1995. In June 1995 a new Law (no. 2320/1995) was adopted, which 
excluded the award in question from the calculation of pensions paid to officers 
who had retired before 1 January 1990, declared any relevant claim statute-
barred and any relevant judicial proceedings null and void, even those which were 
pending. In June 1997 that statute was confirmed by Law no. 2512/1997. Although 
it had previously given contrary rulings in three earlier decisions, the first of which 
had been delivered in July 1995 and had awarded an increase in a similar case, in 
the instant case the Court of Audit, sitting as a full court, dismissed the applicants' 
appeals in judgments delivered between March and May 1997. The court pointed 
out that since the award did not amount to a general salary increase, it could not be 
granted to officers who had retired before the entry into force of Law no. 1881/ 
1990. It noted, subsidiarily, that even supposing that the award in question could 
be considered as a general salary increase and the proceedings not declared null 
and void under Law no. 2320/1995, the applicants' claims were in any event 
manifestly ill-founded because the provisions of the above-mentioned statute 
applied retrospectively. 

Held 
(1) Article 6 § 1: In principle the legislature was not precluded in civil matters 
from adopting new retrospective provisions to regulate rights arising under 
existing laws. However, the principle of the rule of law and the notion of fair trial 
enshrined in Article 6 precluded any interference by the legislature with the 
administration of justice designed to influence the judicial determination of a 

1. This summary by the Registry does not bind the Court . 
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dispute. Where the legislature intervened in a manner which was decisive to 
ensure that the outcome of proceedings to which the State was a party were 
favourable to it, the other party's rights were infringed in a manner incompatible 
with the requirements of Article 6. In the present case, although the proceedings 
in question had not been declared null and void under Law no. 2320/1995, which 
had been adopted during the proceedings, that statute had, nevertheless, 
influenced the determination of the dispute. While it was true that the Court of 
Audit had dismissed the applicants' appeals after examining the merits of the case, 
it had nonetheless made reference to the provisions of the impugned statute in 
support of its decisions. The fact that the Court of Audit's decision to dismiss the 
appeals had been based, even subsidiarily, on the impugned statute amounted to 
an interference by the legislature with the judicial process designed to influence 
the determination of the dispute. 
Conclusion: violation (six votes to one). 
The Court concluded unanimously that there had been a breach of Article 6 § 1 in 
respect of the length of the proceedings and that, in view of its finding of a breach 
of the right to a fair trial, it was not necessary to rule on the complaint based on 
Article 13. 
Article 41: The Court awarded the applicants an amount for non-pecuniary 
damage and for costs and expenses incurred before the Court of Audit and the 
Convention institutions. 

Case-law cited by the Court 
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34165/96 to 34173/96, ECHR 1999-VII 
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In t h e c a s e o f A n a g n o s t o p o u l o s a n d O t h e r s v. G r e e c e , 

T h e E u r o p e a n C o u r t of H u m a n Righ t s (Thi rd Sec t ion) , s i t t ing as a 
(Chamber composed of: 

Mr J . - P . C O S T A , President, 
M r C . L . ROZAKIS, 

M r L . LOUCAIDES, 

M r P. K O R I S , 

M r s F. T U L K E N S , 

M r K . J U N G W I E R T , 

Sir Nicolas URAT/A, judges, 
and Mrs S. D o L L E , Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 30 N o v e m b e r 1999 a n d 10 O c t o b e r 
2000, 

Del ivers t h e following j u d g m e n t , which was a d o p t e d on the last-
m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in a n app l i ca t ion (no. 39374/98) aga ins t t he 
Hel len ic Republ ic lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r former Art ic le 25 of the Conven t ion for 
t he P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s (" the 
C o n v e n t i o n " ) by seven G r e e k na t iona l s , M r D imi t r i o s Anagnos topou los , 
M r A thanas s io s Anas t a s sopou los , M r Vassil ios Anas topou los , 
M r C o n s t a n t i n o s Z a r k a d a k i s , M r Dimi t r ios Pan t azopou los , M r A l e x a n d r a s 
Pa raskevopou los and Mr Chr i s t o s Vass i lopoulos (" the app l i can t s " ) , on 
16 S e p t e m b e r 1997. 

2. T h e app l i can t s were r e p r e s e n t e d by M r I. K t i s t ak i s , of the T h e b e s 
Bar . T h e G r e e k G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by 
the i r A g e n t ' s D e l e g a t e , M r G. Kane l lopoulos , Adviser a t the S t a t e Legal 
Counci l . 

3. T h e app l i can t s compla ined , in pa r t i cu l a r , of t he unfa i rness a n d 
l eng th of a set of p roceed ings in the C o u r t of Audi t . 

4. T h e app l ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to t he C o n v e n t i o n c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e app l ica t ion was a l loca ted to the T h i r d Sect ion (Rule 52 § 1 of 
t he Rules of C o u r t ) . W i t h i n t h a t Sect ion , t h e C h a m b e r t h a t would 
cons ider t he case (Article 27 § 1 of t he Conven t i on ) was cons t i t u t ed as 
provided in Rule 26 § 1. 
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6. In a decis ion of 30 N o v e m b e r 1999 the C h a m b e r dec la red t h e 
app l ica t ion pa r t l y admis s ib l e 1 . 

T H E F A C T S 

7. T h e first app l i can t is a lawyer a n d r e t i r ed ma jo r -gene ra l of t he 
G r e e k a rmy . T h e seven th app l ican t is a r e t i r e d ma jo r -gene ra l of t h e 
G r e e k a rmy . T h e o t h e r app l i can t s a re r e t i r ed officers of the G r e e k police 
force. 

8. In 1989 the Min i s t e r of Na t iona l Defence a n d the M i n i s t e r of Publ ic 
F inances a u t h o r i s e d the g r a n t i n g , from 1 J a n u a r y 1990, of an award for 
m e r i t o r i o u s service (ejriSoLia £V)S6xiur|c; jtaQaLiovijg) to colonels and 
the i r supe r io r officers. T h e a w a r d was fixed at 10% of the m a i n salary. 
T h a t min i s t e r i a l decision was subsequen t ly conf i rmed by t h e G r e e k 
p a r l i a m e n t (Law no. 1881/1990). 

9. T h e app l i can t s accordingly lodged c la ims for a n inc rease in the i r 
pens ions in accordance wi th the provisions of Law no. 1881/1990. T h e y 
lodged the i r appl ica t ions on 3 O c t o b e r 1991, 22 O c t o b e r 1991, 
24 D e c e m b e r 1991, 11 S e p t e m b e r 1991, 19 N o v e m b e r 1991, 12 S e p t e m b e r 
1991 a n d 18 N o v e m b e r 1991 respect ively. 

10. T h e i r c la ims were re jec ted by the For ty- four th Division of t he 
Publ ic A c c o u n t i n g D e p a r t m e n t (Fev ixo AOYLOTTJQIO t o n K o d x o u g ) on 
16 O c t o b e r 1991, 22 O c t o b e r 1991, 21 J a n u a r y 1992, 25 S e p t e m b e r 1991, 
20 N o v e m b e r 1991, 18 S e p t e m b e r 1991 a n d 3 D e c e m b e r 1991 respectively, 
on t h e g r o u n d t h a t t he app l i can t s h a d r e t i r e d before 1 J a n u a r y 1990, t h e 
d a t e on which Law no. 1881/1990 c a m e in to force. 

11. T h e app l i can t s a p p e a l e d to t he Second Division of the C o u r t 
of A u d i t (EAeyxTtxo 2 i )ve6o io ) , wh ich d i smissed t he i r appea l s as 
i l l-founded (decisions nos. 1694/1994, 1446/1993, 1260/1995, 306/1994, 
616/1994, 477/1994 a n d 940/1994 respect ive ly) . In pa r t i cu l a r , t h e Second 
Division cons ide red t h a t t he a w a r d in q u e s t i o n could not be cons ide red to 
be p a r t of the m a i n salary. Accordingly, it could not be t a k e n in to account 
for the pu rpose of ca lcu la t ing the pens ions of officers having r e t i r ed before 
t he e n t r y i n to force of t he s t a t u t e p rov id ing for t h e a w a r d . 

12. O n 22 Augus t 1995, 10 O c t o b e r 1994, 13 D e c e m b e r 1995, 
7 F e b r u a r y 1995, 17 Apri l 1995, 2 F e b r u a r y 1995 and 17 Apri l 1995 
respect ively, t h e app l i can t s a p p e a l e d on po in t s of law to t he C o u r t of 
Audi t , s i t t ing as a full cour t , which was the cour t hav ing ju r i sd i c t ion to 
e x a m i n e the i r appea l . 

1. Note by the Registry. The Court 's decision is obtainable from the Registry. 
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13. O n 22 J u n e 1995 the G r e e k p a r l i a m e n t a d o p t e d Law no. 2320/1995, 
wh ich exc luded t h e a w a r d in ques t ion from the ca lcu la t ion of pens ions 
paid to officers having r e t i r ed before 1 J a n u a r y 1990, dec la red any 
re l evan t c la im s t a t u t e - b a r r e d a n d any re levan t jud ic ia l p roceed ings 
p e n d i n g in any cour t to be nul l a n d void. T h a t Law was conf i rmed by Law-
no. 2512/1997 of 27 J u n e 1997. 

14. O n 4 Ju ly 1995 the C o u r t of Audi t , s i t t ing as a full cour t , uphe ld a 
claim lodged by a n o t h e r police officer w h o had also r e t i r ed before 1 J a n u a r y 
1990, and o rde r ed t h a t his pension should be increased ( judgment 
no. 1211/1995). T h a t j u d g m e n t m a r k e d a reversal of the case-law of the 
C o u r t of Audi t . It was followed by two o the r j u d g m e n t s a long the s ame 
l ines. 

15. In j u d g m e n t s d a t e d 26 M a r c h 1997 (appl icants nos. 2, 4 and 6) , 
9 Apri l 1997 (appl icant no. 1), 14 May 1997 (appl icant no. 3) and 
26 May 1997 (appl icants nos. 5 and 7), the C o u r t of Audi t , s i t t ing as a full 
cour t , d ismissed the app l i can t s ' appea l s on t he g r o u n d tha t they were ill-
founded. T h e C o u r t of Audi t po in ted out in pa r t i cu l a r t h a t t he award in 
ques t ion could not be cons idered as a gene ra l sa lary increase ; accordingly, 
it could not be g r a n t e d to officers having re t i r ed before the en t ry into force 
of Law no. 1881/1990. T h e C o u r t of Audi t no ted , subsidiari ly, t ha t even 
suppos ing t h a t t he award in ques t ion could be cons idered as a gene ra l 
sa lary increase and the proceedings not dec lared null and void u n d e r Law 
no. 2320/1995, the app l i can t s ' c la ims were manifes t ly ill-founded because 
t h e provisions of t he above -men t ioned s t a t u t e appl ied retrospect ively. 

THE LAW 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

16. T h e app l i can t s a l leged t h a t t h e r e h a d b e e n a doub le v io la t ion of 
Art ic le 6 § 1 of the C o n v e n t i o n , which provides : 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing within a reasonable time by [a] ... tribunal ... " 

T h e y s u b m i t t e d , firstly, t h a t the adop t ion of Law no. 2320/1995 a n d its 
app l ica t ion to app l i can t s nos. 2, 4, 5, 6 a n d 7 h a d depr ived t h e m of a fair 
t r ia l and , secondly, t h a t t he l eng th of t he p roceed ings b r o u g h t by the 
seven app l i can t s to secure a n inc rease in t h e a m o u n t of the i r pens ions 
had exceeded a " r ea sonab le t i m e " . 

A. Fair tr ial 

17. Appl ican t s nos. 2, 4, 5, 6 a n d 7 c o m p l a i n e d of a n in t e r f e rence by the 
l eg i s l a tu re in t he jud ic ia l process . T h e y compla ined , a m o n g o t h e r th ings , 
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t h a t they had not h a d a fair t r ia l to d e t e r m i n e the i r civil r ight to an 
inc rease in t he i r pens ions because t he q u e s t i o n s u b m i t t e d t o t he na t iona l 
cour t s had b e e n se t t l ed by the leg is la ture and not by t he jud ic ia ry . 

18. In the G o v e r n m e n t ' s submiss ion , t he i m p u g n e d s t a t u t e had not 
been a d o p t e d in o r d e r to resolve the d i spu t e b e t w e e n the app l i can t s and 
the a u t h o r i t i e s . W o r d e d in objective and i m p e r s o n a l t e r m s , it r e g u l a t e d 
t he cases of t h o u s a n d s of r e t i r ed officers and was main ly a i m e d at fu ture 
p roceed ings . In o r d e r to faci l i tate its i m p l e m e n t a t i o n , p roceed ings which 
were a l r eady p e n d i n g were also - inevi tably - affected. 

In any event , the G o v e r n m e n t m a i n t a i n e d tha t the app l ican t s could not 
compla in of an unlawful in te r fe rence by the legis la ture wi th the exercise of 
t he jud ic ia ry ' s power because t he C o u r t of Audi t h a d re fer red only 
subsidiar i ly to t he s t a t u t e in ques t ion in d i smiss ing the app l i can t s ' apjjeals . 

19. T h e C o u r t r e i t e r a t e s tha t in pr inciple the leg is la ture is not 
p rec luded in civil m a t t e r s from a d o p t i n g new re t rospec t ive provisions to 
r e g u l a t e r igh ts a r i s ing u n d e r ex i s t ing laws (see, a m o n g o t h e r a u t h o r i t i e s , 
Zielinski and Pradal and Gonzalez and Others v. France [ G C ] , nos. 24846/94 a n d 
34165/96 to 34173/96, § 57, E C H R 1999-VII). 

20. However , it has a l r eady held t h a t the pr inciple of t he ru le of law 
a n d the not ion of fair t r ial e n s h r i n e d in Art ic le 6 p rec luded any 
in t e r f e rence by the l eg i s la tu re wi th the a d m i n i s t r a t i o n of j u s t i ce 
des igned to inf luence t he jud ic ia l d e t e r m i n a t i o n of t he d i spu t e . In cases 
ra i s ing s imi la r issues, t he C o u r t has found t h a t the leg is la ture had 
i n t e r v e n e d a t a t i m e w h e n cour t p roceed ings to which the S t a t e was a 
pa r ty were pend ing . Accordingly, it has concluded t h a t t he S t a t e had 
infr inged the app l i can t s ' r igh ts u n d e r Ar t ic le 6 by i n t e rven ing in a 
m a n n e r which was decisive to en su re t h a t t he - i m m i n e n t - o u t c o m e of 
p roceed ings to which it was a p a r t y was favourable to it (see , inter alia, 
t he S t r a n G r e e k Ref iner ies a n d S t ra t i s A n d r e a d i s v. G r e e c e j u d g m e n t of 
9 D e c e m b e r 1994, Ser ies A no. 301-B, a n d t h e Papageo rg iou v. G r e e c e 
j u d g m e n t of 22 O c t o b e r 1997, Reports of Judgments and Decisions 1997-VI). 

2 1 . In the i n s t an t case the C o u r t cons iders t h a t even if t he p roceed ings 
in ques t i on were not dec la red null and void u n d e r Law no. 2320/1995, t h a t 
s t a t u t e did, neve r the l e s s , inf luence the jud ic ia l d e t e r m i n a t i o n of t he 
d i s p u t e . Whi le it is t r u e t h a t the C o u r t of Audi t d i smissed the app l i can t s ' 
appea l s af ter e x a m i n i n g the m e r i t s of the case , the C o u r t no tes t h a t it did 
n o n e t h e l e s s m a k e r e fe rence to t he provisions of t he i m p u g n e d s t a t u t e in 
suppor t of its dec is ions . In t he C o u r t ' s opinion, the fact t h a t the C o u r t of 
A u d i t ' s decis ion to d i smiss t he appea l s was based even subsidiar i ly on t he 
i m p u g n e d s t a t u t e a m o u n t s to an in t e r f e rence by the leg is la ture wi th the 
jud ic ia l process des igned to inf luence t he d e t e r m i n a t i o n of the d i spu te . 

Accordingly, t h e r e has been a violat ion of Art ic le 6 § 1 of t he 
C o n v e n t i o n as r e g a r d s t he r igh t of app l i can t s nos. 2, 4 , 5 , 6 a n d 7 to a fair 
t r ia l . 
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B. L e n g t h o f t h e p r o c e e d i n g s 

22. It r e m a i n s to be d e t e r m i n e d w h e t h e r or not t h e " r ea sonab l e t i m e " 
has been exceeded as t he seven app l i can t s m a i n t a i n . 

23 . T h e G o v e r n m e n t af f i rmed t h a t the l eng th of t he p roceed ings in 
ques t ion had not been excessive, having r ega rd , inter alia, to the 
complex i ty of the cases a n d t h e reversa l of t he C o u r t of A u d i t ' s case-law 
on the subject . 

1. Period to be taken into consideration 

24. T h e C o u r t no tes t h a t the p roceed ings in ques t ion b e g a n w h e n the 
app l i can t s lodged c la ims for an increase in the i r pens ions in accordance 
wi th t he provisions of Law no. 1881/1990, and ended wi th t he j u d g m e n t s 
of the C o u r t of Audi t definit ively d i smiss ing the i r c la ims . T h e y t hus las ted 
for t he following per iods of t i m e : 

(i) app l i can t no. 1: from 3 O c t o b e r 1991 to 9 Apri l 1997, t h a t is, a 
per iod of five yea r s , six m o n t h s and six days; 

(ii) app l i can t no. 2: from 22 O c t o b e r 1991 to 26 M a r c h 1997, t h a t is, a 
per iod of five yea r s , five m o n t h s a n d four days; 

(iii) app l i can t no. 3: from 24 D e c e m b e r 1991 to 14 May 1997, t h a t is, a 
per iod of five yea r s , four m o n t h s and twen ty days; 

(iv) app l i can t no. 4: from 11 S e p t e m b e r 1991 to 26 M a r c h 1997, t h a t is, 
a per iod of five yea r s , six m o n t h s a n d fifteen days; 

(v) app l ican t no. 5: from 19 N o v e m b e r 1991 to 26 May 1997, t h a t is, a 
per iod of five yea r s , six m o n t h s and seven days; 

(vi) app l i can t no. 6: from 12 S e p t e m b e r 1991 to 26 M a r c h 1997, t h a t is, 
a per iod of five yea r s , six m o n t h s and fou r t een days; 

(vii) app l ican t no. 7: from 18 N o v e m b e r 1991 to 26 May 1997, t ha t is, a 
per iod of five yea r s , six m o n t h s and eight days . 

2. Reasonableness of the length of the proceedings 

25. T h e C o u r t r e i t e r a t e s t h a t t he r e a s o n a b l e n e s s of the l eng th of 
p roceed ings is to be assessed in the l ight of t he c i r c u m s t a n c e s of t he case 
and having r e g a r d to t he c r i t e r i a laid down in t he C o u r t ' s case-law, in 
pa r t i cu l a r the complex i ty of t he case a n d the conduc t of t he appl ican t 
and of the re levant au tho r i t i e s (see, a m o n g m a n y o t h e r a u t h o r i t i e s , the 
R i c h a r d v. F r a n c e j u d g m e n t of 22 Apri l 1998, Reports 1998-11, p . 824, § 57, 
and the Dous t a ly v. F r a n c e j u d g m e n t of 23 April 1998, Reports 1998-11, 
p. 857, § 39). 

26. T h e C o u r t notes tha t t he cases in ques t ion were not par t icu lar ly 
difficult a n d considers t h a t t he app l ican t s could not be d e e m e d responsible 
for the delay found in the hand l ing of the i r case . Consequen t ly , it a p p e a r s to 
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the C o u r t t ha t t he p r o t r a c t e d n e s s of the proceedings r e su l t ed mainly from 
the conduct of t he re levant au tho r i t i e s . 

27. T h e C o u r t reaff i rms t h a t it is i n c u m b e n t on t he C o n t r a c t i n g S t a t e s 
to o rgan i se t he i r legal sys t ems in such a way t h a t the i r cour t s can 
g u a r a n t e e t he r igh t of everyone to ob t a in a final decis ion on d i spu tes 
r e l a t i n g to civil r igh t s and obl iga t ions wi th in a r ea sonab le t i m e . 

Accordingly, the app l i c an t s ' case was not h e a r d wi th in a r ea sonab le 
t i m e and t h e r e has b e e n an in f r ingemen t of Art ic le 6 § 1 of t he 
Conven t i on . 

II. A L L E G E D V I O L A T I O N O F ARTICLE 13 O F T H E C O N V E N T I O N 

28. Appl ican t s nos. 2, 4, 5, 6 and 7 also compla ined of an in f r ingemen t 
of Art ic le 13 of the Conven t ion , which provides : 

"Everyone whose righls and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

T h e y cons idered , m o r e pa r t i cu la r ly , t h a t they had not had an effective 
r e m e d y to asser t t he i r r igh t s a n d con tes t t he a d o p t i o n of Law no. 2320/ 
1995. 

29. H a v i n g r ega rd to its f inding in p a r a g r a p h 21 above , t h e C o u r t 
holds t h a t it is not necessa ry to ru le on t he compla in t in ques t ion . 

III. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

30. Art ic le 41 of the Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

3 1 . T h e app l i can t s c l a imed 3,105,010 d r a c h m a s (GRD) each u n d e r t he 
head of pecun ia ry d a m a g e . T h a t a m o u n t c o r r e s p o n d e d to t he s u m they 
would have received if t he i r case had not been d e t e r m i n e d by legislat ive 
ac t ion . T h e y also c l a imed G R D 1,000,000 each u n d e r t h e h e a d of non-
pecun ia ry d a m a g e . 

32. T h e G o v e r n m e n t did not express a view. 
33 . T h e C o u r t holds t h a t , even wi thou t an i n t e rven t ion by t h e 

l eg i s l a tu re , the o u t c o m e of t he p roceed ings in t he C o u r t of Audi t would 
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have been u n c e r t a i n , pa r t i cu la r ly as it d i smissed the a p p l i c a n t s ' appea l s 
after an e x a m i n a t i o n of the m e r i t s . It would the re fo re be m e r e 
specu la t ion as to t he n a t u r e of t he C o u r t of Aud i t ' s decis ion to asser t 
t h a t it would have uphe ld the app l i can t s ' appea l s if it had not had to t ake 
in to account t he provisions of Law no. 2320/1995. Accordingly, the C o u r t 
cons iders t h a t , in t he absence of a causa l link b e t w e e n the pecun ia ry 
d a m a g e a l leged a n d the violat ion found, no a w a r d should be m a d e u n d e r 
t h a t head . However , it cons iders t h a t the app l i can t s should be awarded 
c o m p e n s a t i o n for t he non-pecun ia ry d a m a g e r e su l t i ng from the lack of a 
fair t r ia l a n d the l eng th of t he p roceed ings . H a v i n g r e g a r d to its case-law 
on the subject a n d m a k i n g its a s s e s s m e n t on an equ i t ab l e basis as 
r e q u i r e d by Art ic le 4 1 , it dec ides to award app l i can t s nos. 2, 4, 5, 6 and 7 
G R D 1,000,000 u n d e r t h a t head , and app l i can t s nos . l and 3 G R D 500,000 
u n d e r t h a t head . 

B. C o s t s a n d e x p e n s e s 

34. T h e app l i can t s also c la imed r e i m b u r s e m e n t of t he expenses they 
had i ncu r r ed in the C o u r t of Audi t and s u b s e q u e n t l y before the 
Conven t ion ins t i tu t ions , to ta l l ing G R D 977,000 each . 

35. T h e G o v e r n m e n t did not express a view. 
36. A l t h o u g h it is t r u e t h a t only costs necessar i ly i n c u r r e d in the 

domes t i c cour t s wi th a view to o b t a i n i n g r ed re s s for the m a t t e r found by 
the C o u r t to c o n s t i t u t e a viola t ion can be r e i m b u r s e d , t he fact r e m a i n s 
tha t in l eng th of p roceed ings cases , the ex t ens ion of t he e x a m i n a t i o n of 
a case beyond a " r ea sonab le t i m e " gives rise to an inc rease in costs 
to t he d e t r i m e n t of the app l ican t (see Scalvini v. Italy, no. 36621/97, 
26 O c t o b e r 1999, u n r e p o r t e d , and Bouilly v. France, no . 38952/97, 
7 D e c e m b e r 1999, u n r e p o r t e d ) . C o n s e q u e n t l y , having r e g a r d to its 
r e l evan t case-law, the C o u r t awards each of t he app l i can t s G R D 500,000 
u n d e r this head . 

37. W i t h r e g a r d to t he expenses i ncu r r ed before t he Conven t ion 
ins t i t u t ions , t he C o u r t no tes t h a t t he app l i can t s , who were r e p r e s e n t e d 
by a lawyer, were no t a w a r d e d legal aid. It t he re fo re awards each of t h e m 
G R D 400,000 u n d e r th is head . 

C. D e f a u l t i n t e r e s t 

38. Accord ing to the in fo rma t ion avai lable to t he C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icab le in G r e e c e a t t he d a t e of adop t ion of the p re sen t 
j u d g m e n t is 6% p e r a n n u m . 
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F O R T H E S E R E A S O N S , T H E C O U R T 

L Holds by six votes to one t h a t t h e r e has been a violat ion of Art ic le 6 § 1 
of the Conven t i on as r e g a r d s t he r ight of t he second, four th , fifth, s ixth 
and seven th app l i can t s to a fair t r ia l ; 

2. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a violat ion of Art ic le 6 § 1 of 
t he Conven t i on as r e g a r d s t he a p p l i c a n t s ' r ight to a t r ial wi th in a 
" r ea sonab le t i m e " ; 

3. Holds u n a n i m o u s l y t h a t it is not necessa ry to ru le on the compla in t 
u n d e r Ar t ic le 13 of the Conven t ion ; 

4. Holds by six votes to one 
(a) t h a t the r e s p o n d e n t S t a t e is to pay, wi th in t h r e e m o n t h s from the 
d a t e on which the j u d g m e n t becomes final accord ing to Art ic le 44 § 2 of 
the C o n v e n t i o n , G R D 1,000,000 (one mill ion d r a c h m a s ) to t he second, 
four th , fifth, s ixth and seven th app l i can t s for non -pecun ia ry d a m a g e ; 
G R D 500,000 (five h u n d r e d t h o u s a n d d r a c h m a s ) to the first a n d th i rd 
app l i can t s for non -pecun ia ry d a m a g e ; and G R D 900,000 (nine h u n d r e d 
t h o u s a n d d r a c h m a s ) to each of t he app l i can t s for costs and expenses , 
t o g e t h e r wi th any va lue -added tax t h a t m a y be c h a r g e a b l e ; 

(b) t h a t s imple in t e re s t at an a n n u a l r a t e of 6% shall be payable from 
the expi ry of t he above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

5. Dismisses u n a n i m o u s l y the r e m a i n d e r of the c la im for j u s t sa t isfact ion. 

Done in F r e n c h , a n d notif ied in wr i t i ng on 7 N o v e m b e r 2000, p u r s u a n t 
to Rule 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

In acco rdance wi th Art ic le 45 § 2 of t he Conven t i on a n d Rule 74 § 2 of 
the Rules of C o u r t , t he d i s sen t ing opinion of M r Rozakis is a n n e x e d to th is 
j u d g m e n t . 

S. D O L L É 

R e g i s t r a r 
J . -P . C O S T A 

P re s iden t 

j . - P . C . 
S.D. 
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D I S S E N T I N G O P I N I O N O F J U D G E R O Z A K I S 

(Translation) 

I have vo ted aga ins t Finding a violat ion in respec t of the compla in t 
abou t t h e unfa i rness of t he p roceed ings . My reasons a r e as follows. T h e 
case- law of t h e Conven t i on ins t i tu t ions recognises t h a t in pr inciple the 
leg is la ture is not p rec luded in civil m a t t e r s from a d o p t i n g new 
re t rospec t ive provisions to r e g u l a t e r igh t s a r i s ing u n d e r ex is t ing laws 
(see, a m o n g o t h e r a u t h o r i t i e s , Zielinski and Pradel and Gonzalez and Others 
v. France [ G C ] , nos. 24846/94 and 34165/96 to 34173/96, § 57, E C H R 
1999-VII). Accordingly, it is not t he r egu l a t i on by legislat ive act ion of 
m a t t e r s subject to t he e x a m i n a t i o n of t he na t i ona l cour t s which is 
d e e m e d to be c o n t r a r y to the Conven t ion , but the direct appl ica t ion of a 
n e w s t a t u t e by a cour t to which a d i spu t e has a l r eady been re fe r red , wi th 
t h e resul t t h a t the p roceed ings a r e dec l a r ed null a n d void or t he case 
d i smissed on t h e m e r i t s , c o n t r a r y to t he case- law appl ied h i t h e r t o . 

Unl ike the posi t ion in the A n d r e a d i s v. G r e e c e and Papageorg iou 
v. Greece cases , on which the app l i can t s rel ied in suppor t of the i r 
compla in t s , a n d in which p e n d i n g p roceed ings were annu l l ed in direct 
app l i ca t ion of laws a d o p t e d by the G r e e k p a r l i a m e n t (see t he S t r a n 
G r e e k Ref iner ies a n d S t r a t i s A n d r e a d i s v. G r e e c e j u d g m e n t of 
9 D e c e m b e r 1994, Ser ies A no. 301-B, and the Papageo rg iou v. G r e e c e 
j u d g m e n t of 22 O c t o b e r 1997, Reports of fudgments and Decisions 1997-VI), 
in t he in s t an t case Eaw no. 2320/1995 did not d i rec t ly affect t he judic ia l 
o u t c o m e of t h e d i spu t e . T h e C o u r t of Audi t did not a n n u l t he proceedings 
p u r s u a n t to t he above -men t ioned s t a t u t e , bu t d i smissed the appea l s a l t e r 
hav ing u n d e r t a k e n a n e x a m i n a t i o n on the m e r i t s of t he pa r t i e s ' 
submiss ions . I t s subs id iary re fe rence to the provisions of t he i m p u g n e d 
s t a t u t e should not lead us to conc lude t h a t the cases were dea l t wi th by-
legislat ive ac t ion . 

C o n s e q u e n t l y , I cons ider t h e compla in t ra i sed by the second, four th , 
fifth, s ix th a n d seven th app l i can t s r e l a t i n g to the unfa i rness of the 
p roceed ings to be i l l-founded. 
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SUMMARY1 

Imposition of fine for abuse of process 

Article 6 §§ 1 and 3 (a) and (b) 

Fair hearing - Criminal proceedings - Imposition offine for abuse ofprocess - Applicability -
Criminal charge - Classification of offence in domestic law — Nature of offence - Nature and 
severity ofpenalty - Rights of the defence -Adequate time andfacilities - Information on nature 
and cause of accusation 

* * 

The applicant requested legal aid in connection with civil proceedings in which he 
was involved. He submitted a declaration of means, according to which he had no 
income, property, savings or other assets. The district court ordered him to provide 
further information, which he did. The court, without a hearing, dismissed the 
request for legal aid and imposed a fine of 30,000 Austrian schillings for abuse of 
process. Referring to the declaration of means and the further information 
provided, it found that the applicant had made incomplete or false statements. 
The regional civil court, sitting in private, dismissed the applicant's appeal 
against this decision. It found, inter alia, that the district court had been right in 
concluding that the applicant had made incomplete or false statements and in 
imposing a fine for abuse of process. The district court subsequently converted 
the fine into ten days' imprisonment, following an unsuccessful attempt to collect 
it. 

Held 
Article 6 §§ 1 and 3 (a) and (b): (a) The offence was not classified as criminal under 
domestic law and its nature, relating to the inherent power of a court to ensure the 
proper and orderly conduct of its own proceedings, was disciplinary rather than 
criminal. As to the nature and severity of the penalty which the applicant risked 
incurring, both the maximum penalty and the penalty actually incurred were 
considerably higher than in comparable cases examined by the Court; the fine 
which the applicant risked incurring was very substantial, coming within the 
range of fines provided in the Criminal Code, and it was not intended as 
compensation for damage but was punitive in character. Moreover, although the 
fine could be converted into a prison term, there was no right to an oral hearing in 
separate court proceedings. In conclusion, what was at stake for the applicant was 
sufficiently important to warrant classifying the offence as criminal within the 
meaning of Article 6 § 1. 

1. This summary by the Registry does not bind the Court. 
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(b) While the district court ordered the applicant to supplement his legal aid 
request, it did not indicate that he was suspected of having committed the 
offence at issue but, without holding a hearing, found him guilty of the offence 
and imposed a fine. Thus, the applicant only learned about the accusation against 
him when the decision was served on him. The appeal which he lodged was not 
capable of remedying the shortcomings of the first-instance proceedings, as the 
appellate court confirmed the decision without a hearing. 
Conclusion: violation (unanimously). 

Article 41: The Court made an award in respect of costs and expenses. 
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In t h e c a s e o f T. v. A u s t r i a , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Thi rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . -P . COSTA, President, 
M r W. FUHRMANN, 
M r P. KURIS, 

M r s F. TULKENS 

M r s H.S . GREVE, 
M r K . TRAJA, 

M r M. UGREKHEUDZE, judges, 
and Mrs S. Doi.EE, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 24 O c t o b e r 2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t , in accordance wi th the 
provis ions appl icable p r io r to t he e n t r y in to force of Protocol No. 11 to 
t he Conven t i on for the P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l 
F r e e d o m s ("the C o n v e n t i o n " ) , by a n A u s t r i a n na t i ona l , M r T . (" the 
a p p l i c a n t " ) , on 14 D e c e m b e r 1999 (Article 5 § 4 of Protocol No. 11 and 
fo rmer Ar t ic les 47 and 48 of t he C o n v e n t i o n ) . It o r ig ina t ed in an 
app l ica t ion (no. 27783/95) aga ins t the Repub l i c of Aus t r i a lodged wi th 
t he E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) u n d e r 
f o rmer Art ic le 25 of t he Conven t i on by the appl ican t on 16 M a y 1995. 

O n 16 Apri l 1998 the C o m m i s s i o n dec la red the appl ica t ion par t ly 
admiss ib le . In its r e p o r t of 8 S e p t e m b e r 1999 ( former Art ic le 31 of the 
C o n v e n t i o n ) 1 , it expressed the op in ion , unan imous ly , t h a t t h e r e had been 
a viola t ion of Art ic le 6 § 1, and , by twenty-one votes to four, t h a t t h e r e had 
also b e e n a violat ion of Art ic le 6 §§ 1 and 3. 

2. T h e app l i can t ' s appl ica t ion to t he C o u r t r e f e r r ed to fo rmer Art ic le 48 
of the C o n v e n t i o n as a m e n d e d by Protocol No. 9 which A u s t r i a had rat if ied. 
T h e object of the r e q u e s t was to ob ta in a decision as to w h e t h e r t he facts of 
t he case disclosed a b r e a c h of Art ic le 6 §§ 1 a n d 3 of the Conven t ion . 

T h e appl ican t was g r a n t e d leave to p r e s e n t his own case , in accordance 
wi th R u l e 36 § 4 (b) of t he Rules of C o u r t . T h e A u s t r i a n G o v e r n m e n t (" the 
G o v e r n m e n t " ) w e r e r e p r e s e n t e d by the i r Agen t , H . Wink le r , H e a d of the 
I n t e r n a t i o n a l Law D e p a r t m e n t at t he Fede ra l Min i s t ry of Fore ign Affairs. 

3. O n 11 F e b r u a r y 2000 a pane l of the G r a n d C h a m b e r decided, 
p u r s u a n t to Art ic le 5 § 4 of Protocol No . 11 and Rules 100 § 1 and 24 § 6 
of the Rules of C o u r t , t h a t the app l ica t ion would be e x a m i n e d by one of 

1. Note by the Registry. The report is obtainable from the Registry. 

http://Doi.EE
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the Sect ions of t he C o u r t . It was t h e r e u p o n ass igned to t he T h i r d Sect ion. 
W i t h i n t h a t Sect ion, t he C h a m b e r tha t would cons ide r t he case was 
c o n s t i t u t e d in acco rdance wi th Rule 26 § 1. 

4. In accordance wi th Rule 59 § 3, t h e P r e s i d e n t of t he C h a m b e r 
invi ted the pa r t i e s to s u b m i t a m e m o r i a l on the issues in the case . T h e 
R e g i s t r a r received t h e app l i can t ' s m e m o r i a l on 31 M a y 2000 a n d the 
G o v e r n m e n t ' s m e m o r i a l on 13 J u n e 2000. 

5. After consu l t ing the Agen t of t he G o v e r n m e n t and the app l i can t , 
t he C h a m b e r dec ided not to hold a h e a r i n g in the case . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e p r o c e e d i n g s b e t w e e n t h e a p p l i c a n t a n d a b a n k 

B. T h e p r o c e e d i n g s r e l a t i n g to the i m p o s i t i o n o f a f i n e for a b u s e 
o f p r o c e s s 

35. O n 8 Apri l 1994 the appl ican t r e q u e s t e d legal a id. H e s u b m i t t e d a 
dec l a r a t i on of m e a n s , accord ing to which he had no income , p roper ty , 
savings or o t h e r a sse t s . F u r t h e r , he dec la red t h a t he had deb t s wi th t he 
S-Bank and the Sch. l imi ted company . T h e s t a n d a r d form for this 
dec l a r a t i on con t a ined a w a r n i n g t h a t , in case legal aid was ob ta ined 
imprope r ly by m a k i n g false or incomple te s t a t e m e n t s , a fine for abuse of 
process (Mutwillensstrafe) could be imposed . 

36. In his a c c o m p a n y i n g submiss ions the app l ican t s t a t e d , inter alia, 
t h a t unt i l S e p t e m b e r 1993 he had received 15,000 A u s t r i a n schil l ings 
(ATS) per m o n t h from the Sch. company . As of 1 O c t o b e r 1993 he was 
wi thou t income and was moreove r obliged to pay back any p a y m e n t s he 
had received from t h a t company . Hi s r e t i r e m e n t pens ion was only d u e as 
of 1 S e p t e m b e r 1994. F u r t h e r , t h e app l i can t s t a t e d t h a t he h a d no 
re la t ives and received suppor t from a few a c q u a i n t a n c e s . 

37. O n 11 April 1994 j u d g e Er . a t t he Dis t r ic t C o u r t o r d e r e d the 
appl ican t to provide fu r the r in fo rmat ion . H e was r e q u e s t e d to s u b m i t t he 
n a m e s and addresses of t he pe r sons s u p p o r t i n g h im, a n d to specify t he 
a m o u n t s , in terva ls a n d m e a n s of the i r p a y m e n t s . F u r t h e r , the appl ican t 
was r e q u e s t e d to s u b m i t a n u m b e r of s u p p o r t i n g d o c u m e n t s . 

38. O n 15 Apri l 1994 the app l ican t s u b m i t t e d t h a t he received A T S 200 
pe r week from a ce r t a in M r s F. H e also s u b m i t t e d a n u m b e r of d o c u m e n t s . 
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39. O n 5 May 1994 the Dis t r ic t C o u r t , wi thou t a hea r i ng , d i smissed the 
app l i can t ' s r e q u e s t for legal aid a n d imposed a fine of A T S 30,000 for a b u s e 
of process . Re fe r r ing to the app l i can t ' s dec l a r a t i on of m e a n s and his fu r the r 
submiss ions , it found tha t t he app l i can t h a d m a d e incomple t e or false 
s t a t e m e n t s . In pa r t i cu la r , he had dec la red t h a t he was wi thou t income 
since 1 O c t o b e r 1993 a n d only received A T S 200 p e r week . Howeve r , t he 
d o c u m e n t s s u b m i t t e d by h im showed t h a t he had paid his m o n t h l y r en t of 
A T S 1,234 from O c t o b e r 1993 t o j a n u a r y 1994. As the to ta l i ncome which he 
c la imed pe r m o n t h was less t h a n this s u m , it could not be d e d u c e d from his 
submiss ions how he had been able to pay his r en t . Finally, t he C o u r t noted 
t h a t it had fixed the fine at a re la t ively modes t a m o u n t as the appl ican t had 
only a t t e m p t e d improper ly to ob ta in legal aid. 

40. O n 8 May 1994 the app l ican t appea l ed aga ins t this decision. 
4 1 . O n 28 F e b r u a r y 1995 the V i e n n a Regional Civil C o u r t , s i t t ing in 

p r iva te , d i smissed the app l i can t ' s appea l . It found t h a t t he Dis t r ic t C o u r t 
had r ight ly re jec ted t he app l i can t ' s r eques t for legal aid. T h e app l ican t ' s 
submiss ions t h a t he had savings which al lowed him to pay his r e n t from 
O c t o b e r 1993 o n w a r d s cons t i t u t ed new facts which were inadmiss ib le in 
t he appea l p roceed ings . In his r e q u e s t for legal aid he h a d s t a t e d t h a t he 
had received no income since 1 O c t o b e r 1993 a n d d e p e n d e d on the suppor t 
of a c q u a i n t a n c e s . U p o n the cou r t ' s r e q u e s t to s u p p l e m e n t his submiss ions , 
t he appl ican t had specified t h a t he received ATS 200 per week as suppor t . 
H e had not , however , s t a t e d t h a t he had any savings to cover his 
m a i n t e n a n c e . T h e Dis t r ic t C o u r t had r ight ly conc luded t h a t he had m a d e 
incomple te or false s t a t e m e n t s and had , t h u s , failed to show t h a t t h e costs 
of the p roceed ings would e n d a n g e r his m e a n s of livelihood. It had also 
cor rec t ly imposed a fine for abuse of process in accordance wi th Art ic le 69 
of the Code of Civil P r o c e d u r e (Zivilprozessordnung). 

42. O n 28 M a r c h 1995 the Dis t r ic t C o u r t i ssued an o r d e r for p a y m e n t 
of the fine for abuse of process . 

4 3 . O n 16 A u g u s t 1995 the Dis t r ic t C o u r t , r e fe r r ing to Ar t ic le 220 § 3 
of the Code of Civil P r o c e d u r e , no ted t h a t an a t t e m p t to collect the fine 
h a d been unsuccessful , a n d conver t ed the fine into t en days ' 
i m p r i s o n m e n t . T h e appl ican t was informed tha t he could lodge an appea l 
aga ins t this decision. It a p p e a r s t h a t t he app l ican t did not do so. 

II. RELEVANT D O M E S T I C LAW 

A. C o d e o f Civi l P r o c e d u r e 

44. Art ic le 69 of the Code of Civil P r o c e d u r e provides t h a t a cour t may 
impose a fine for abuse of process of u p to t en t imes the a m o u n t provided for 
in Ar t ic le 220 § 1 of t h e s a m e C o d e ( n a m e l y A T S 400,000) on a l i t igan t who 
ob ta ins legal aid imprope r ly by m a k i n g false or i ncomple te s t a t e m e n t s . 
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45 . Art ic le 220 provides , inter alia, t h a t a fine for a b u s e of process 
m a y not exceed A T S 40,000 ( p a r a g r a p h 1). In t he event of an inabi l i ty 
to pay, t h e fine shall be conver ted in to a t e r m of i m p r i s o n m e n t . T h e 
l eng th of t he t e r m of i m p r i s o n m e n t shall be d e t e r m i n e d by the cour t , bu t 
m a y not exceed ten days ( p a r a g r a p h 3). 

46 . Accord ing to Ar t ic le 514 of t he C o d e of Civil P r o c e d u r e a n a p p e a l 
(Rekurs) lies aga ins t any decision of a cour t , unless it is explicit ly exc luded . 

B . C r i m i n a l C o d e 

47. Art ic le 19 of the C r i m i n a l Code (Strafgesetzbuch) dea l s wi th fines 
(Geldstrafen). It provides t h a t fines shall be expressed as day-f ines. T h e y 
shal l not a m o u n t t o less t h a n two day-fines ( p a r a g r a p h 1). Day-fines shal l 
be fixed accord ing to t h e offender ' s m e a n s and pe r sona l c i r c u m s t a n c e s a t 
t he t i m e of the j u d g m e n t at first i n s t ance . However , they shall not a m o u n t 
to less t h a n A T S 30 or m o r e t h a n A T S 4,500 ( p a r a g r a p h 2). If a fine proves 
to be i r recoverab le , a s e n t e n c e of i m p r i s o n m e n t in defaul t shal l be passed . 
O n e day 's i m p r i s o n m e n t in defaul t shall co r re spond to two day-fines 
( p a r a g r a p h 3). 

T H E L A W 

III. ALLEGED V I O L A T I O N O F ARTICLE 6 §§ 1 AND 3 O F T H E 
C O N V E N T I O N 

57. T h e app l ican t compla ined t h a t the Dis t r ic t C o u r t , before 
impos ing a fine for abuse of process on h im, did not inform h im of its 
suspicion t h a t he h a d m a d e false or i ncomple t e s t a t e m e n t s in his legal-
a id r e q u e s t and t h a t he could not , t he re fo re , duly de fend himself. H e 
rel ied on Art ic le 6 §§ 1 and 3 (a) and (b) of the C o n v e n t i o n which, in its 
r e levan t p a r t s , provides as follows: 

" 1 . In the determination of... any criminal charge against him, everyone is entitled 
to a fair ... hearing ... by [a] ... tribunal ... 

3. Everyone charged with a criminal offence has the following minimum rights: 

(a) to be informed promptly, in a language which he understands and in detail, of the 
nature and cause of the accusation against him; 

(b) to have adequate time and facilities for the preparation of his defence;" 

58 . T h e C o u r t will first e x a m i n e w h e t h e r Ar t ic le 6 appl ied to t he 
p roceed ings at issue. 
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A. A p p l i c a b i l i t y o f A r t i c l e 6 

59. T h e app l ican t did not p u t forward a n y specific a r g u m e n t on this 
issue, bu t it follows from his submiss ions t h a t he cons iders t he c r imina l 
h e a d of Art ic le 6 § 1 to be appl icab le . 

60. T h e G o v e r n m e n t , for t he i r pa r t , con t e s t ed t he appl icabi l i ty of 
Ar t ic le 6 § 1. T h e y a s s e r t e d t h a t t h e p roceed ings r e l a t i n g to the 
impos i t ion of a fine for a b u s e of process did not involve the 
d e t e r m i n a t i o n of a "c r imina l c h a r g e " . T h e G o v e r n m e n t d i sag reed with 
t he C o m m i s s i o n , a r g u i n g t h a t the n a t u r e a n d sever i ty of the pena l ty at 
s t a k e in t h e p r e s e n t case was not such as to b r i n g t he m a t t e r in to the 
c r imina l s p h e r e . T h e y po in ted out t h a t the a m o u n t of the m a x i m u m 
penal ty , t h a t is, A T S 400,000, a l t h o u g h very h igh , was t he only e l e m e n t 
which d i s t i ngu i shed the p r e s e n t case from the P u t z v. A u s t r i a j u d g m e n t 
of 22 F e b r u a r y 1996 (Reports of Judgments and Decisions 1996-1), in which the 
C o u r t c a m e to t he conclus ion t h a t Art ic le 6 was not appl icable . Refer r ing 
to the C o u r t ' s B e n d e n o u n v. F r a n c e j u d g m e n t of 24 F e b r u a r y 1994 
(Ser ies A no. 284), the G o v e r n m e n t fu r the r a r g u e d tha t t he a m o u n t of 
t h e p e n a l t y a lone could not suffice to conc lude t h a t t h e p roceed ings at 
issue fell wi th in t he c r imina l s p h e r e . Moreover , the pr i son t e r m in 
defaul t which was at s t ake in t he p r e s e n t case was cons iderab ly shor te r 
t h a n t h e one at s t ake in t he R a v n s b o r g case (Ravnsborg v. Sweden 
j u d g m e n t of 23 M a r c h 1994, Ser ies A no. 283-B). T h e fact t h a t t h e fine 
in the p r e s e n t case could be conve r t ed in to a pr i son t e r m wi thou t any 
fu r the r h e a r i n g could not just i fy the conclusion t h a t Ar t ic le 6 was 
appl icab le . 

6 1 . T h e C o u r t recal ls t ha t t he ques t ion w h e t h e r the c r imina l h e a d of 
Art ic le 6 appl ies has to be assessed in t he light of t h r e e a l t e r n a t i v e c r i te r ia 
laid down in t he C o u r t ' s case-law, n a m e l y the classification of t he offence 
in d o m e s t i c law, t he n a t u r e of t he offence a n d the n a t u r e a n d sever i ty of 
t he pena l t y (see , in pa r t i cu l a r , t he E n g e l and O t h e r s v. t he N e t h e r l a n d s 
j u d g m e n t of 8 J u n e 1976, Ser ies A no. 22, pp . 34-35, § 82; t he W e b e r 
v. Swi tze r land j u d g m e n t of 22 May 1990, Series A no. 177, pp. 17-18, 
§§ 31-34; t he R a v n s b o r g j u d g m e n t c i ted above, p . 28, § 30; and the Pu tz 
j u d g m e n t c i ted above, p . 324, § 31) . 

62. T h e C o m m i s s i o n found t h a t the offence laid down in Art ic le 69 of 
t h e Code of Civil P r o c e d u r e was not classified as c r imina l u n d e r A u s t r i a n 
law, and t h a t its n a t u r e , r e l a t i n g to the i n h e r e n t power of a cour t to ensure 
the p r o p e r and order ly conduc t of its own p roceed ings , was discipl inary 
r a t h e r t h a n c r imina l . T h e C o u r t a g r e e s wi th this a s s e s s m e n t . 

63 . It r e m a i n s to be e x a m i n e d w h e t h e r t he n a t u r e and severi ty of the 
pena l t y t h a t t he app l ican t r isked i n c u r r i n g m a y b r i n g t he m a t t e r wi th in 
t h e c r imina l sphe re (see the Ravnsbo rg j u d g m e n t ci ted above, pp . 30-31, 
§ 35, a n d the P u t z j u d g m e n t ci ted above, p . 325, § 34) . 
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64. T h e C o m m i s s i o n observed t h a t the m a x i m u m pena l ty of 
A T S 400,000, which the app l ican t r isked i ncu r r i ng u n d e r Art ic le 69 in 
con junc t ion wi th Ar t ic le 220 § 1 of the C o d e of Civil P r o c e d u r e , was 
cons iderab ly h ighe r t h a n in c o m p a r a b l e cases r e l a t i n g to pena l t i e s for 
misconduc t in cour t p roceed ings . T h e pena l t y of ATS 30,000 ac tua l ly 
imposed was also m o r e i m p o r t a n t t h a n any of the p e n a l t i e s imposed in 
these cases (see the W e b e r j u d g m e n t ci ted above, pp. 9-10 and 18, §§ 16 
and 34; t he Ravnsbo rg j u d g m e n t ci ted above, pp. 30-31 , § 35; and the Pu tz 
j u d g m e n t ci ted above, p . 326, § 37). 

65. T h e G o v e r n m e n t a r g u e d t h a t t he a m o u n t of t he pena l ty at s t ake in 
itself c a n n o t b r ing the m a t t e r in to t he c r imina l s p h e r e . It is t r u e tha t in 
the B e n d e n o u n j u d g m e n t to which the G o v e r n m e n t re fe r red , t he C o u r t 
did not only rely on t h e high a m o u n t of t he pena l ty a t s t a k e , bu t a lso h a d 
r e g a r d to o t h e r factors , in p a r t i c u l a r t he n a t u r e of the pena l t y which was 
puni t ive r a t h e r t h a n c o m p e n s a t o r y (see the B e n d e n o u n j u d g m e n t c i ted 
above, p . 20, § 47) . In the p r e s e n t case too, t he fine t he app l ican t r isked 
incu r r ing was very s u b s t a n t i a l , c o m i n g wi th in the r a n g e of fines provided 
for in t he C r i m i n a l Code (see p a r a g r a p h 47 above) , a n d it was not 
i n t e n d e d as c o m p e n s a t i o n for d a m a g e bu t was puni t ive in c h a r a c t e r . 

66. Finally, t he G o v e r n m e n t a r g u e d t h a t t h e t e r m of t e n days ' 
imjsr isonment in defaul t , which was at s t ake and was ac tua l ly imjxssed on 
the app l i can t in t he p r e s e n t case , was m u c h s h o r t e r t h a n t h e one at s take 
in t he R a v n s b o r g case . However , in the l a t t e r case , the C o u r t a t t a c h e d 
i m p o r t a n c e to the fact t h a t a convers ion of t he fine into a pr ison t e r m 
r e q u i r e d an oral h e a r i n g in s e p a r a t e cour t p roceed ings (see the 
R a v n s b o r g j u d g m e n t , loc. c i t . ) . No such g u a r a n t e e s were a t t a c h e d to the 
convers ion of the fine in the p r e s e n t case . 

67. In conclusion the C o u r t , having r e g a r d to t he puni t ive n a t u r e and 
the h igh a m o u n t of the pena l ty a t s t ake and the possibili ty of conve r t ing it 
in to a pr i son t e r m wi thou t t h e g u a r a n t e e of a hea r i ng , finds t h a t w h a t was 
at s t ake for the app l i can t was sufficiently i m p o r t a n t to w a r r a n t classifying 
the offence as c r imina l wi th in t he m e a n i n g of Ar t ic le 6 § 1. 

B. C o m p l i a n c e w i t h A r t i c l e 6 §§ 1 a n d 3 

68. T h e appl ican t m a i n t a i n e d t h a t his defence r igh t s , in pa r t i cu l a r , his 
r igh ts u n d e r Art ic le 6 § 3 (a) a n d (b) , we re viola ted in t h a t the Dis t r ic t 
C o u r t , before impos ing a fine for abuse of process on h im, did not inform 
h im of t he suspicion t h a t he h a d m a d e false or i ncomple te s t a t e m e n t s in his 
legal-aid r e q u e s t . H e c la imed t h a t , t he reby , he could not duly defend 
himself. 

69. T h e G o v e r n m e n t c o n t e n d e d t h a t t he app l i can t failed to exercise 
his defence r igh ts . T h e y po in ted out , in pa r t i cu l a r , t h a t he could have put 
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forward his defence in his submiss ions of 15 Apri l 1994, which were his 
reply to the o r d e r to s u p p l e m e n t his legal-aid r e q u e s t . F u r t h e r m o r e , the 
G o v e r n m e n t cons ide red t h a t the app l ican t failed to file a n a p p e a l aga ins t 
t he decis ion impos ing a fine for the abuse of process . 

70. T h e C o u r t recal ls t h a t t he g u a r a n t e e s in p a r a g r a p h 3 of Art ic le 6 
a r e specific aspec t s of the r ight to a fair t r ia l set forth in p a r a g r a p h 1, and 
it will t he re fo re cons ider t he app l i can t ' s c o m p l a i n t s u n d e r t h e two 
provisions t a k e n t o g e t h e r (see, a m o n g o t h e r a u t h o r i t i e s , the K r e m z o w 
v. Aus t r i a j u d g m e n t of 21 S e p t e m b e r 1993, Series A no. 268-B, p . 4 1 , § 44) . 

71. Like the C o m m i s s i o n , t he C o u r t no tes t h a t the Dis t r ic t C o u r t , on 
11 Apri l 1994, o rde r ed t he app l ican t to s u p p l e m e n t his legal-aid r e q u e s t , 
but did not ind ica te t h a t it su spec t ed h im of having c o m m i t t e d the offence 
pun i shab le u n d e r Art ic le 69 of t he Code of Civil P r o c e d u r e . W i t h o u t 
hav ing held a hea r i ng , it found h im guil ty of this offence on 5 M a y 1994 
and imposed a fine for abuse of process . T h u s , the app l ican t only l ea rned 
about the accusa t ions levelled aga ins t h im w h e n the Dis t r ic t C o u r t ' s 
decis ion was served on h im. C o n t r a r y to the G o v e r n m e n t ' s a s se r t ion , the 
app l ican t did appea l aga ins t this decision (see p a r a g r a p h 40 above) . 
However , the appea l was not capab le of r e m e d y i n g the s h o r t c o m i n g s of 
t h e first-instance p roceed ings , because t he Reg iona l C o u r t conf i rmed the 
Dis t r ic t C o u r t ' s decis ion on 28 F e b r u a r y 1995 wi thou t a h e a r i n g and 
re jec ted the submiss ions m a d e by the appl ican t in his defence as 
c o n s t i t u t i n g new facts which w e r e inadmiss ib le on appea l . 

72. T h e C o u r t conc ludes , the re fo re , t h a t t h e r e has b e e n a violat ion of 
Art ic le 6 § 1 of the Conven t i on t a k e n in conjunct ion wi th Art ic le 6 § 3 (a) 
and (b) . 

IV. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

73. Art ic le 41 of t he Conven t ion provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. C o s t s a n d e x p e n s e s 

74. T h e appl ican t l imi ted his claim to expenses i ncu r r ed in the 
p roceed ings before t he Conven t i on o rgans . H e c la imed a to ta l a m o u n t of 
A T S 5,218 for pos t age a n d photocopying . T h e G o v e r n m e n t did not 
c o m m e n t . T h e C o u r t a w a r d s this s u m in full. 
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B. D e f a u l t i n t e r e s t 

75. Accord ing to t he in fo rmat ion avai lable to the C o u r t , t he s t a t u t o r y 
r a t e of in t e re s t appl icable in A u s t r i a at t he d a t e of adop t ion of t he p r e s e n t 
j u d g m e n t is 4% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has been a viola t ion of Art ic le 6 § 1 of t he C o n v e n t i o n 
as r e g a r d s t he l eng th of t he p roceed ings be tween t he app l ican t and a 
bank ; 

2. Holds t h a t t h e r e has been a viola t ion of Art ic le 6 § 1 of t he C o n v e n t i o n 
t a k e n in conjunct ion wi th Ar t ic le 6 § 3 (a) a n d (b) , as r e g a r d s t he 
p roceed ings r e su l t i ng in the impos i t ion of a fine for abuse of process ; 

3. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s , A T S 5,218 (five t h o u s a n d two h u n d r e d a n d e i g h t e e n A u s t r i a n 
schill ings) for costs and expenses ; 
(b) t h a t s imple i n t e r e s t a t an a n n u a l r a t e of 4% shall be payable from 
the expi ry of t he above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t . 

D o n e in Engl ish , a n d notified in wr i t ing on 14 N o v e m b e r 2000, 
p u r s u a n t to Rule 77 §§ 2 and 3 of the Rules of C o u r t . 

S. DOLLÉ 

R e g i s t r a r 
J . - P . C O S T A 

P r e s i d e n t 
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SOMMAIRE1 

Amende de fol appel 

Article 6 §§ 1 et 3 a) et b) 

Procès équitable - Procédure pénale - Amende de fol appel - Applicabilité - Accusation en 
matière pénale - Qualification de l'infraction en droit interne - Nature de l'infraction -
Nature et degré de sévérité de la peine - Droits de la défense - Temps et facilités nécessaires -
Informations sur la nature et la cause de l'accusation 

* 
* * 

Le requérant sollicita l'aide judiciaire dans le cadre d'une procédure civile à 
laquelle il était partie. Il présenta une déclaration de ressources, selon laquelle il 
n'avait pas de revenus, de biens, d'économies ou d'autres actifs. Le tribunal de 
district lui ordonna de fournir d'autres informations, ce qu'il fit. Le tribunal, 
statuant sans audience, rejeta la demande d'aide judiciaire et infligea au 
requérant une amende de 30 000 schillings pour fol appel. Invoquant la 
déclaration de ressources et les autres renseignements communiqués par 
l'intéressé, il estima que celui-ci avait fait des déclarations incomplètes ou 
fausses. Le tribunal civil régional, siégeant à huis clos, rejeta le recours du 
requérant contre cette décision. Il estima notamment que le tribunal de district 
était fondé à conclure que l'intéressé avait fait des déclarations fausses ou 
incomplètes et à lui infliger une amende pour fol appel. Par la suite, le tribunal 
de district, constatant qu'une tentative de recouvrer le montant de l'amende 
s'était soldée par un échec, convertit la peine en dix jours d'emprisonnement. 

Article 6 §§ 1 et 3 a) et b) : a) L'infraction n'était pas considérée comme pénale en 
droit autrichien et sa nature, qui avait trait au pouvoir inhérent du tribunal 
d'assurer le bon déroulement de sa propre procédure, était plus disciplinaire cjuc 
pénale. Quant à la nature et au degré de sévérité de la peine en jeu, la peine 
maximale et celle qui fut effectivement infligée étaient considérablement plus 
sévères que la peine encourue dans des affaires comparables examinées par la 
Cour; l 'amende que risquait le requérant était très importante, et était du même 
ordre que les amendes prévues par le code pénal; elle ne tendait pas à réparer un 
préjudice, mais revêtait un caractère punitif. En outre, alors que l 'amende pouvait 
être convertie en une peine de prison, le requérant n'a bénéficié d'aucun droit à 
une audience dans le cadre d'une procédure judiciaire distincte. En conclusion, 
l'enjeu pour le requérant était suffisamment important pour que l'on puisse 
qualifier l'infraction en cause de pénale au sens de l'article 6 § 1. 
b) Lorsque le tribunal de district a ordonné au requérant de compléter sa 
demande d'aide judiciaire, il ne lui a pas indiqué qu'il le suspectait d'avoir 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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commis l'infraction en cause mais, sans avoir tenu d'audience, l'a reconnu 
coupable de cette infraction et lui a infligé une amende. Ainsi, le requérant n'a 
été informé des charges portées contre lui qu'au moment où la décision du 
tribunal de district lui a été signifiée. Le recours qu'il a présenté n'était pas de 
nature à pallier les lacunes de la procédure de première instance, puisque la 
juridiction d'appel a confirmé la décision sans tenir d'audience. 
Conclusion : violation (unanimité). 

Article 41 : la Cour a alloué au requérant une indemnité pour frais et dépens. 

Jurisprudence citée par la Cour 

Engel et autres c. Pays-Bas, arrêt du 8 juin 1976, série A n" 22 
Weber c. Suisse, arrêt du 22 mai 1990, série An" 177 
Krcmzow c. Autriche, arrêt du 21 septembre 1993, série A n° 268-B 
Bendenoun c. France, arrêt du 24 février 1994, série A n" 284 
Ravnsborg c. Suède, arrêt du 23 mars 1994, série A n° 283-B 
Putz c. Autriche, arrêt du 22 février 1996, Recueil des arrêts et décisions 1996-1 
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En l 'a f fa ire T. c. A u t r i c h e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t en une c h a m b r e composée de : 
M M . J . -P . COSTA,président, 

W. FUHRMANN, 
P. KÛRIS, 

M ™ F . T U E K E N S , 

H.S. GRÈVE, 

M M . K. TRAJA, 

M . UGREKJIELIDZEjMgM, 

et de M M R S. D O E L É , greffière de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil le 24 oc tobre 2000, 
Rend l ' a r rê t q u e voici, a d o p t é à ce t t e da t e : 

P R O C É D U R E 

1. L'affaire a é t é dé fé rée à la C o u r , c o n f o r m é m e n t a u x d ispos i t ions qui 
s ' app l iqua ien t avan t l ' en t rée en v igueur du Protocole n" 11 à la 
C o n v e n t i o n de s auvega rde des Dro i t s de l ' H o m m e et des L iber tés 
f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , p a r un r e s so r t i s san t a u t r i c h i e n , M . T. 
(«le r e q u é r a n t » ) , le 14 d é c e m b r e 1999 (ar t ic le 5 § 4 du Pro tocole n" 11 et 
anc iens ar t ic les 47 et 48 de la C o n v e n t i o n ) . A l 'or igine de l 'affaire se 
t rouve une r e q u ê t e (n° 27783/95) d i r igée c o n t r e la R é p u b l i q u e d 'Aut r i che 
et don t le r e q u é r a n t avai t saisi la C o m m i s s i o n e u r o p é e n n e des Dro i t s de 
l ' H o m m e («la C o m m i s s i o n » ) le 16 ma i 1995 en ve r tu de l ' anc ien ar t ic le 25 
de la Conven t i on . 

Le 16 avril 1998, la C o m m i s s i o n a déc la ré la r e q u ê t e en pa r t i e 
recevable . D a n s son r appor t du 8 s e p t e m b r e 1999 (anc ien a r t ic le 31 de la 
C o n v e n t i o n ) ' , elle e x p r i m e l 'avis, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de 
l 'a r t ic le 6 § 1 et , pa r vingt et u n e voix con t r e q u a t r e , qu ' i l y a é g a l e m e n t eu 
violat ion de l 'ar t icle 6 §§ 1 et 3. 

2. La r e q u ê t e p r é sen t ée à la C o u r pa r le r e q u é r a n t renvoie à l 'art icle 48 
tel q u ' a m e n d é pa r le Protocole n" 9, que l 'Autr iche a rat if ié. Elle a pour objet 
d ' ob ten i r u n e décision su r le point d e savoir si les faits d e la cause révèlent 
un m a n q u e m e n t aux exigences de l 'ar t icle 6 §§ 1 et 3 de la Conven t ion . 

Le r e q u é r a n t a é té au to r i sé à p r é s e n t e r l u i -même sa cause , 
c o n f o r m é m e n t à l 'ar t icle 36 § 4 b) du r è g l e m e n t de la C o u r . Le 
g o u v e r n e m e n t a u t r i c h i e n («le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son 
a g e n t , M . H . Wink le r , chef d u d é p a r t e m e n t de dro i t i n t e r n a t i o n a l au 
m i n i s t è r e fédéral des Affaires é t r a n g è r e s . 

1. Note du greffe : le rapport est disponsible au greffe. 
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3. Le 11 février 2000, u n collège de la G r a n d e C h a m b r e a décidé q u e 
l 'affaire devai t ê t r e e x a m i n é e p a r l 'une des sect ions de la C o u r (ar t ic le 5 
§ 4 du Protocole n" 11 et ar t ic les 100 § 1 et 24 § 6 du r è g l e m e n t ) . Elle a é té 
en c o n s é q u e n c e a t t r i b u é e à la t ro i s i ème sect ion. Au sein de celle-ci, la 
c h a m b r e c h a r g é e d ' e x a m i n e r l 'affaire a é té cons t i t uée en appl ica t ion de 
l 'a r t ic le 26 § 1 du r è g l e m e n t . 

4. C o n f o r m é m e n t à l 'ar t icle 59 § 3 du r è g l e m e n t , le p r é s iden t de la 
c h a m b r e a invité les p a r t i e s à p r é s e n t e r des m é m o i r e s sur les ques t i ons 
soulevées p a r l 'affaire. Le greffier a reçu le m é m o i r e du r e q u é r a n t le 
31 ma i 2000 et celui du G o u v e r n e m e n t le 13 j u i n 2000. 

5. Après consu l t a t i on de l ' agent du G o u v e r n e m e n t et du r e q u é r a n t , la 
c h a m b r e a décidé de ne pas t en i r d ' aud ience . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. La p r o c é d u r e e n t r e l e r e q u é r a n t e t u n e b a n q u e 

(...) 

B. La p r o c é d u r e d ' a m e n d e d e fol a p p e l 

35. Le 8 avril 1994, le r e q u é r a n t sollicita l 'a ide j ud i c i a i r e . Il p r é s e n t a 
u n e d é c l a r a t i o n de r e s sources , selon laquel le il n ' ava i t pas de r evenus , de 
b iens , d ' économies ou d ' a u t r e s actifs. En o u t r e , il déc l a r a ê t r e e n d e t t é 
envers la S-Bank et la société c o m m e r c i a l e Sch. Le fo rmula i r e type de 
c e t t e d é c l a r a t i o n c o n t e n a i t u n a v e r t i s s e m e n t selon leque l u n e a m e n d e de 
fol appe l (Mutwillensstrafe) pouvai t ê t r e infligée d a n s les cas où l 'aide 
j ud i c i a i r e é t a i t o b t e n u e i n d û m e n t pa r des déc l a r a t i ons fausses ou 
incomplè t e s . 

36. D a n s ses obse rva t ions qui a c c o m p a g n a i e n t le fo rmula i r e , le 
r e q u é r a n t déc l a r a n o t a m m e n t q u e , j u s q u ' à s e p t e m b r e 1993, la société 
Sch. lui avait versé 15 000 schil l ings (ATS) pa r mois . A c o m p t e r du 
1 e r oc tobre 1993, il s 'é ta i t r e t r o u v é sans r evenus et obl igé de surcro î t de 
r e m b o u r s e r t o u t e s les s o m m e s qu ' i l avai t pe rçues de c e t t e société . Sa 
pens ion de r e t r a i t e ne devai t lui ê t r e ve rsée q u ' à c o m p t e r du 
1 e r s e p t e m b r e 1994. En o u t r e , le r e q u é r a n t d é c l a r a qu ' i l n ' ava i t p a s de 
famille et qu ' i l é ta i t s o u t e n u pa r q u e l q u e s conna i s sances . 

37. Le 11 avril 1994, le j u g e Er . du t r i buna l de d is t r ic t o r d o n n a au 
r e q u é r a n t de fournir d ' a u t r e s in fo rmat ions . L ' in t é ressé fut invité à 
d o n n e r les n o m s et ad re s se s des p e r s o n n e s qu i lui a p p o r t a i e n t un sout ien 
f inancier , et de p réc i se r les m o n t a n t s , f réquences et m o d a l i t é s de leurs 
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v e r s e m e n t s . D e p lus , il lui fut d e m a n d é de p r é s e n t e r un c e r t a i n n o m b r e d e 
d o c u m e n t s à l ' appui de ses a l l éga t ions . 

38. Le 15 avril 1994, le requéran t déclara recevoir 200 ATS par semaine 
d 'une cer taine M'1" F. Il présenta également un cer ta in nombre de documents . 

39. Le 5 m a i 1994, le t r i buna l de dis t r ic t , s t a t u a n t sans aud i ence , re je ta 
la d e m a n d e d 'a ide jud ic ia i re p r é s e n t é e p a r le r e q u é r a n t et lui infligea une 
a m e n d e de 3 0 0 0 0 A T S pour fol appe l . Invoquan t la déc la ra t ion de 
ressources du r e q u é r a n t et ses a u t r e s observa t ions , il e s t i m a que 
l ' in téressé avait fait des déc la ra t ions incomplè tes ou fausses. En 
par t icu l ie r , il avait déc la ré ê t r e sans revenus depuis le 1" oc tobre 1993 et 
ne recevoir q u e 200 A T S pa r s e m a i n e . Toutefois , les d o c u m e n t s qu' i l avait 
soumis m o n t r a i e n t qu ' i l avait payé un loyer mensue l de 1 234 A T S d 'octobre 
1993 à j anv ie r 1994. E t a n t donné q u e le revenu to ta l qu ' i l p r é t enda i t 
recevoir pa r mois é ta i t infér ieur à ce t t e s o m m e , ses observat ions ne 
p e r m e t t a i e n t pas de c o m p r e n d r e c o m m e n t il avait pu payer son loyer. 
Enfin, le t r i buna l fit r e m a r q u e r qu ' i l avait fixé une a m e n d e d 'un m o n t a n t 
r e l a t i vemen t m o d e s t e , é t an t d o n n é que le r e q u é r a n t avait s e u l e m e n t t en t é 
d ' ê t r e admis i n d û m e n t au bénéfice de l 'aide jud ic ia i re . 

40. Le 8 m a i 1994, le r e q u é r a n t fit appel de ce t t e décision. 

41 . Le 28 février 1995, le t r i b u n a l civil régional de V i e n n e , s i égean t à 
huis clos, d é b o u t a le r e q u é r a n t . Il e s t i m a q u e c 'é tai t à bon droi t que le 
t r i buna l de dis t r ic t avai t re je té la d e m a n d e d 'a ide judiciaire p r é s e n t é e par 
le r e q u é r a n t . Les observa t ions de celui-ci selon lesquel les il avait des 
économies qui lui ava ien t pe rmis de payer son loyer à pa r t i r d 'oc tobre 1993 
cons t i tua ien t des faits nouveaux qui é t a ien t i r recevables en appel . D an s sa 
d e m a n d e d 'a ide jud ic ia i re , l ' in téressé avait déc la ré ne percevoir aucun 
revenu depu i s le 1" oc tobre 1993 et d é p e n d r e du sout ien financier de 
ce r t a ines connaissances . Lorsque le t r i buna l lui avait d e m a n d é de 
complé t e r ses observat ions , le r e q u é r a n t avait précisé qu' i l bénéficiait d 'un 
sout ien f inancier de 200 ATS par s ema ine . Toutefo is , il n 'avai t pas déclaré 
qu' i l avait des économies pour a s su re r son en t r e t i en . Le t r ibuna l de distr ict 
é ta i t donc fondé à conclure q u e l ' in téressé avait fait des déc la ra t ions fausses 
ou incomplè tes et n 'avai t pas d é m o n t r é q u e les frais de p rocédure 
m e t t r a i e n t en péri l ses moyens d 'ex is tence . C ' é t a i t é g a l e m e n t à bon droit 
q u e le t r i buna l lui avait infligé u n e a m e n d e de fol appel c o n f o r m é m e n t à 
l 'art icle 69 du code de p rocédure civile (Zivilprozessordnung). 

42. Le 28 m a r s 1995, le t r i b u n a l d e d is t r ic t émi t u n e o r d o n n a n c e de 
p a i e m e n t de l ' a m e n d e de fol appe l . 

43 . Le 16 aoû t 1995, le t r i b u n a l de d is t r ic t , e n ve r tu de l 'ar t ic le 220 § 3 
du code de p r o c é d u r e civile, c o n s t a t a q u ' u n e t en t a t i ve de r ecouvre r le 
m o n t a n t de l ' a m e n d e s 'é ta i t so ldée p a r un échec et conver t i t l ' a m e n d e en 
dix j o u r s d ' e m p r i s o n n e m e n t . Le r e q u é r a n t fut informé qu ' i l pouvai t faire 
appe l de c e t t e décision. Il s emble qu ' i l n ' en ait r ien fait. 
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II. LE D R O I T I N T E R N E P E R T I N E N T 

A. C o d e d e p r o c é d u r e c iv i le 

44. L 'a r t ic le 69 du code de p r o c é d u r e civile prévoit q u ' u n t r i buna l peu t 
infliger u n e a m e n d e de fol appe l a l lant j u s q u ' à dix fois le m o n t a n t fixé à 
l 'ar t icle 220 § 1 du m ê m e code (c 'es t -à-di re 4 0 0 0 0 0 ATS) à un jus t i c i ab le 
qui ob t i en t i n d û m e n t l 'a ide jud ic i a i r e pa r des déc l a r a t i ons fausses ou 
incomplè t e s . 

45. L 'a r t i c le 220 dispose n o t a m m e n t q u ' u n e a m e n d e de fol appel ne 
peu t excéde r 40 000 A T S ( p a r a g r a p h e 1). D a n s le cas où l ' i n t é ressé n ' es t 
pas en m e s u r e de payer , l ' a m e n d e peu t ê t r e conver t ie en u n e pe ine 
d ' e m p r i s o n n e m e n t , don t la d u r é e , d é t e r m i n é e p a r le t r i b u n a l , ne peu t 
d é p a s s e r dix j o u r s ( p a r a g r a p h e 3) . 

46 . Selon l 'ar t ic le 514 du code de p r o c é d u r e civile, t o u t e décision d ' un 
t r i buna l est suscept ib le de r ecour s (Rekurs), sauf exclusion expl ic i te . 

B. C o d e p é n a l 

47. L 'a r t i c le 19 du code p é n a l (Strajgesetzbuch) t r a i t e des a m e n d e s 
{Geldstrafen). Il prévoi t q u e les a m e n d e s sont e x p r i m é e s en j o u r s / 
a m e n d e s . L e u r m o n t a n t ne peu t ê t r e infér ieur à deux j o u r s / a m e n d e s 
( p a r a g r a p h e 1). Les j o u r s / a m e n d e s sont fixés en fonction des ressources 
et d e la s i tua t ion pe r sonne l l e du d é l i n q u a n t à l ' époque d u j u g e m e n t d e 
p r e m i è r e in s t ance . Toutefo is , leur m o n t a n t ne peut ê t r e infér ieur à 
30 A T S ni s u p é r i e u r à 4 500 A T S ( p a r a g r a p h e 2) . S'il s ' avère q u ' u n e 
a m e n d e ne peu t ê t r e r ecouvrée , u n e pe ine d ' e m p r i s o n n e m e n t pa r défau t 
est infl igée. U n j o u r d ' e m p r i s o n n e m e n t pa r défau t co r r e spond à deux 
j o u r s / a m e n d e s ( p a r a g r a p h e 3) . 

E N D R O I T 

(...) 

III. SUR I A V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 §§ 1 ET 3 DE 
LA C O N V E N T I O N 

57. Le r e q u é r a n t se p l a in t q u e le t r i b u n a l de d is t r ic t , avan t de lui 
infliger u n e a m e n d e de fol appe l , ne l'a pas in formé qu ' i l le soupçonna i t 
d 'avoir formulé des déc l a r a t i ons fausses ou incomplè t e s d a n s sa d e m a n d e 
d 'a ide judic ia i re , et qu ' i l n ' a donc pas pu se dé fendre c o n v e n a b l e m e n t . Il 
invoque l 'ar t icle 6 §§ 1 et 3 a) et b) de la Conven t ion qu i , en ses passages 
p e r t i n e n t s , se lit a i n s i : 
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« 1. Toute personne a droit à ce que sa cause soit entendue équitablement (...) par un 
tribunal (...) qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. (...) 

( . . . ) 

3. Tout accusé a droit notamment à: 

a) être informé, dans le plus court délai, dans une langue qu'il comprend et d'une 
manière détaillée, de la nature et de la cause de l'accusation portée contre lui ; 

b) disposer du temps et des facilités nécessaires à la préparation de sa défense ; 

( . . . )> , 

58. La C o u r e x a m i n e r a tout d ' abo rd si l 'ar t ic le 6 s ' app l ique à la 
p r o c é d u r e l i t ig ieuse. 

A. A p p l i c a b i l i t é d e l 'art ic le 6 

59. Le r e q u é r a n t n ' a pas exposé d ' a r g u m e n t s spécif iques sur ce 
poin t , m a i s il r e s sor t d e ses obse rva t ions que , d ' a p r è s lui, l 'ar t ic le 6 § 1 
est appl icable sous son volet péna l . 

60. P o u r sa p a r t , le G o u v e r n e m e n t c o n t e s t e l ' appl icabi l i té d e l 'ar t icle 6 
§ 1, a f f i rmant q u e la p r o c é d u r e d ' a m e n d e de fol appe l n ' imp l ique pas de 
décision sur le bien-fondé d ' une «accusa t i on en m a t i è r e p é n a l e » . Le 
G o u v e r n e m e n t réfute les conclusions d e la C o m m i s s i o n , a l l éguan t q u e la 
n a t u r e et la sévér i té de la pe ine en j e u en l 'espèce n ' é t a i e n t pas 
suscep t ib les de faire e n t r e r la q u e s t i o n d a n s la m a t i è r e péna l e . Il 
soul igne q u e le m o n t a n t , c e r t e s t r è s élevé, de la pe ine m a x i m a l e , à savoir 
400 000 A T S , cons t i tue le seul é l é m e n t qu i d i s t ingue la p r é s e n t e affaire de 
l ' a r rê t P u t z c. Au t r i che du 22 février 1996 (Recueil des arrêts et décisions 1996-
I) , d a n s lequel la C o u r a conclu que l 'ar t icle 6 ne t rouva i t pas à 
s ' app l iquer . I nvoquan t l ' a r rê t B e n d e n o u n c. F r a n c e du 24 février 1994 
(série A n° 284) , le G o u v e r n e m e n t a l lègue en o u t r e que le m o n t a n t de 
l ' a m e n d e ne peu t suffire à lui seul à indu i re l a conclus ion q u e la 
p r o c é d u r e l i t ig ieuse relève de la sphè re p é n a l e . En o u t r e , 
l ' e m p r i s o n n e m e n t p a r défau t e n c o u r u en l 'espèce avai t u n e d u r é e 
b e a u c o u p plus cou r t e q u e la d é t e n t i o n en j e u d a n s l 'affaire Ravnsborg 
( a r r ê t R a v n s b o r g c. Suède du 23 m a r s 1994, sér ie A n° 283-B). Le fait que 
l ' a m e n d e , d a n s la p r é s e n t e affaire, pouvai t ê t r e conver t ie en une pe ine de 
pr ison en l ' absence de t o u t e a u t r e aud ience ne s au ra i t jus t i f i e r la 
conclusion q u e l 'ar t ic le 6 est app l icab le . 

6 1 . La C o u r r appe l l e q u e la q u e s t i o n de savoir si l 'ar t ic le 6 t rouve à 
s ' app l iquer sous son volet péna l doit s ' appréc ie r à la l u m i è r e de trois 
c r i t è res a l t e rna t i f s , à savoir la qual i f icat ion de l ' infract ion en droi t 
i n t e r n e , la n a t u r e de celle-ci et la n a t u r e et le d e g r é de sévér i té de la 
sanc t ion (voir, n o t a m m e n t , les a r r ê t s Enge l et a u t r e s c. Pays-Bas du 8 j u in 
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1976, sér ie A n" 22, pp . 34-35, § 82 ; W e b e r c. Suisse du 22 mai 1990, sér ie A 
n" 177, pp . 17-18, §§ 31-34 ; R a v n s b o r g p réc i t é , p . 28, § 3 0 ; P u t z p réc i t é , 
p. 324, § 3 1 ) . 

62. La Commiss ion a e s t imé que l ' infraction décr i t e à l 'art icle 69 du 
code de p rocédure civile n ' é ta i t pas considérée c o m m e péna le en droit 
au t r i ch ien et que sa n a t u r e , qui avait t r a i t au pouvoir i n h é r e n t du t r ibuna l 
d ' a s su re r le bon d é r o u l e m e n t de sa p ropre p rocédure , é ta i t plus discipl inaire 
q u e péna le . La C o u r souscrit à ce t t e appréc ia t ion . 

63 . Res t e à e x a m i n e r si la n a t u r e et le d e g r é de sévér i té de la pe ine 
q u e r i squa i t le r e q u é r a n t peuven t faire e n t r e r la ques t i on d a n s la 
m a t i è r e péna le ( a r r ê t s p réc i t és Ravnsborg , pp. 30-31 , § 35, et Pu tz , 
p. 325, § 34) . 

64. La C o m m i s s i o n a observé que l ' a m e n d e m a x i m u m de 400 000 A T S 
q u e r i squa i t le r e q u é r a n t en ve r tu de l 'ar t icle 69 co mb i n é avec 
l 'ar t ic le 220 § 1 d u code d e p r o c é d u r e civile é t a i t c o n s i d é r a b l e m e n t plus 
élevée q u e la pe ine e n c o u r u e d a n s des affaires c o m p a r a b l e s s a n c t i o n n a n t 
u n e m a u v a i s e condu i t e d a n s le c ad re d ' u n e p r o c é d u r e j ud i c i a i r e . 
L ' a m e n d e de 30 000 ATS infligée d a n s les faits é ta i t é g a l e m e n t plus 
i m p o r t a n t e q u e t o u t e s les s anc t ions p rononcées d a n s ces affaires ( a r r ê t s 
p réc i t és W e b e r , pp . 9-10 et 18, §§ 16 et 3 4 ; Ravnsborg , pp . 30-31 , § 3 5 ; et 
P u t z , p . 326, § 37) . 

65 . Le G o u v e r n e m e n t a l lègue q u e le m o n t a n t de la sanc t ion e n c o u r u e 
ne s au ra i t à lui seul faire re lever la ques t ion de la m a t i è r e p é n a l e . C e r t e s , 
d a n s l ' a r rê t B e n d e n o u n qu ' i l invoque , la C o u r ne s 'est pas u n i q u e m e n t 
fondée sur le m o n t a n t élevé de la sanc t ion en jeu, ma i s a é g a l e m e n t pris 
en c o m p t e d ' a u t r e s fac teurs , n o t a m m e n t la n a t u r e de la sanc t ion , qu i avai t 
u n c a r a c t è r e plus puni t i f q u e c o m p e n s a t o i r e ( a r r ê t B e n d e n o u n préc i té , 
p . 20, § 47) . En l 'espèce é g a l e m e n t , l ' a m e n d e q u e r i squa i t le r e q u é r a n t 
é t a i t t r ès i m p o r t a n t e , et é ta i t du m ê m e o rd re q u e les a m e n d e s p révues 
p a r le code péna l ( p a r a g r a p h e 47 ci-dessus) ; elle ne t enda i t pas à r é p a r e r 
un pré jud ice , mais revê ta i t un c a r a c t è r e punitif. 

66. Enfin, le G o u v e r n e m e n t fait valoir q u e la pe ine de dix j o u r s 
d ' e m p r i s o n n e m e n t pa r dé fau t , q u e le r e q u é r a n t encoura i t et qui lui a é té 
infligée en l ' espèce, é t a i t b e a u c o u p plus cour t e q u e celle qu i é ta i t e n j e u 
d a n s l 'affaire Ravnsbo rg . Tou te fo i s , d a n s ce t t e d e r n i è r e affaire, la C o u r a 
a t t a c h é de l ' impor t ance a u fait q u e la convers ion de l ' a m e n d e en u n e 
pe ine de pr i son ex igea i t u n e a u d i e n c e con t r ad i c to i r e d a n s u n e p r o c é d u r e 
judic ia i re s é p a r é e ( a r r ê t Ravnsborg , loc. cit.). O r la convers ion de l ' a m e n d e 
n ' é t a i t pas s u b o r d o n n é e à u n e te l le g a r a n t i e en l 'espèce. 

67. Eu éga rd au c a r a c t è r e pun i t i f et au m o n t a n t élevé de la sanc t ion en 
j e u , ainsi q u ' à la possibi l i té de la conver t i r en pe ine d ' e m p r i s o n n e m e n t 
sans la g a r a n t i e d ' u n e aud i ence , la C o u r conclut que l 'enjeu pour le 
r e q u é r a n t é ta i t su f f i s ammen t i m p o r t a n t p o u r q u e l 'on puisse qual i f ier 
l ' infract ion en cause d e péna l e a u sens de l 'ar t ic le 6 § 1. 
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B. O b s e r v a t i o n de l 'art ic le 6 §§ 1 e t 3 

68. Le r e q u é r a n t a l l ègue la violat ion des dro i t s de la défense , en 
pa r t i cu l i e r des dro i t s qu i lui sont g a r a n t i s p a r l 'ar t icle 6 § 3 a) et b ) , en ce 
q u e le t r i buna l de d is t r ic t , avan t de lui infliger u n e a m e n d e de fol appe l , ne 
l'a pas informé qu ' i l le soupçonna i t d 'avoir fo rmulé des déc la ra t ions 
fausses ou incomplè t e s d a n s sa d e m a n d e d 'a ide j ud i c i a i r e . Il p r é t e n d en 
conséquence ne pas avoir é té en m e s u r e de se dé fendre c o n v e n a b l e m e n t . 

69. Le G o u v e r n e m e n t affirme q u e le r e q u é r a n t a failli à exercer les droits 
de la défense. Il soul igne en par t icu l ie r que l ' intéressé aura i t pu p r é s e n t e r sa 
défense dans ses observat ions du 15 avril 1994, qui cons t i tua ien t sa réponse 
à l 'ordre de complé te r sa d e m a n d e d 'a ide judic ia i re . Par a i l leurs , le 
G o u v e r n e m e n t r e m a r q u e q u e le r e q u é r a n t n 'a pas formé de recours cont re 
la décision de lui infliger une a m e n d e de fol appel . 

70. La C o u r rappe l le que les g a r a n t i e s consac rées p a r le p a r a g r a p h e 3 
de l 'ar t icle 6 sont des aspec t s spécif iques du droi t à un procès équ i t ab le 
énoncé au p a r a g r a p h e 1, et e x a m i n e r a donc les griefs du r e q u é r a n t sous 
l 'angle des deux d ispos i t ions c o m b i n é e s (voir, p a r m i d ' a u t r e s , l ' a r rê t 
K r e m z o w c. A u t r i c h e du 21 s e p t e m b r e 1993, sér ie A n° 268-B, p. 4 1 , § 44). 

71 . C o m m e la C o m m i s s i o n , la C o u r relève q u e le t r i buna l de dis t r ic t , 
le 1 1 avril 1994, a o r d o n n é a u r e q u é r a n t de c o m p l é t e r sa d e m a n d e d 'a ide 
judic ia i re , mais ne lui a pas ind iqué qu' i l le suspec ta i t d 'avoir c o m m i s une 
infract ion re levant de l 'ar t ic le 69 du code de p r o c é d u r e civile. Sans avoir 
t e n u d ' aud i ence , il l'a r e c o n n u coupab le de ce t t e infract ion le 5 m a i 1994 
et lui a infligé une a m e n d e de fol appe l . Ainsi , le r e q u é r a n t n ' a é té informé 
des cha rges po r t ées con t r e lui q u ' a u m o m e n t où la décis ion du 
t r i b u n a l de d is t r ic t lui a é t é signifiée. C o n t r a i r e m e n t à ce qu ' a f f i rme le 
G o u v e r n e m e n t , l ' in té ressé a fait appe l de ce t t e décis ion ( p a r a g r a p h e 40 
ci-dessus) . Toutefo is , ce recours n ' é t a i t pas de n a t u r e à pal l ier les lacunes 
d e la p r o c é d u r e de p r e m i è r e i n s t ance , p u i s q u e le t r i b u n a l r ég iona l a 
conf i rmé la décis ion du t r i buna l de dis t r ic t le 28 février 1995 sans ten i r 
d ' aud i ence , et a re je té les obse rva t ions p r é s e n t é e s pa r le r e q u é r a n t pour 
sa défense au mot i f qu ' e l l e s cons t i t ua i en t des faits nouveaux i r recevables 
en appe l . 

72. P a r t a n t , la C o u r conclut qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la 
Conven t ion combiné avec l 'ar t icle 6 § 3 a) et b) . 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

73. Aux t e r m e s de l 'ar t ic le 41 de la Conven t ion , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 
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conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. Fra is e t d é p e n s 

74. Le r e q u é r a n t a l imi té sa d e m a n d e aux frais exposés d a n s le c ad re 
de la p r o c é d u r e devan t les o r g a n e s de la Conven t i on . Il r é c l a m e u n 
m o n t a n t to ta l de 5 218 A T S p o u r frais de c o r r e s p o n d a n c e et de 
photocopies . Le G o u v e r n e m e n t ne fait a u c u n c o m m e n t a i r e . La C o u r 
accorde ce t t e s o m m e en to t a l i t é . 

B. I n t é r ê t s m o r a t o i r e s 

75. Selon les i n fo rma t ions don t la C o u r d ispose , le t a u x d ' i n t é r ê t légal 
appl icable en Au t r i che à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 4 % 
l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'a r t ic le 6 § 1 de la Conven t i on q u a n t à la 
d u r é e de la p r o c é d u r e opposan t le r e q u é r a n t à u n e b a n q u e ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t ic le 6 § 1 de la Conven t i on co mb i n é avec 
l 'ar t icle 6 § 3 a) et b) q u a n t à la p r o c é d u r e d ' a m e n d e de fol appe l ; 

3. Dit 

a) q u e l 'E ta t d é f e n d e u r doi t v e r s e r a u r e q u é r a n t , d a n s les t rois mois , 
5 218 A T S (cinq mille deux cen t d ix-hui t schill ings) pour frais et 
d é p e n s ; 
b) q u e ce m o n t a n t s e r a à m a j o r e r d ' u n i n t é r ê t s imple de 4 % l 'an à 
c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t . 

Fai t en ang la i s , puis c o m m u n i q u é p a r écri t le 14 n o v e m b r e 2000, en 
appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S . D O L L É 

Greff ière 

J . -P . C O S T A 

P r é s i d e n t 
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SOMMAIRE1 

Accès à un tribunal - non-examen du pourvoi en cassation faute d'exécution 
de l'arrêt de la cour d'appel 

Article 6 § 1 

Accès à un tribunal - Procédure civile - Non-examen du pourvoi en cassation faute d'exécution 
de l'arrêt de la cour d'appel - Accès effectif à la Cour de cassation - Retrait du pourvoi du rôle de 
la Cour - Système visant une bonne administration de la justice - Précarité de la situation 
matérielle des requérants rendant impossible l'exécution de l'arrêt d'appel - Absence d'examen 
effectif et concret de la question des «conséquences manifestement excessives» - Motivation et 
proportionnalité de la mesure de retrait 

* 
* * 

Les trois requérants contractèrent des prêts pour l'achat de biens de 
consommation, sans honorer l'ensemble des remboursements exigibles. Les 
organismes de crédit ayant engagé des poursuites à leur encontre, ils furent 
condamnés, en appel, au paiement de sommes avoisinant 100 000 francs français 
(FRF), pour le premier requérant, M. Annoni di Gussola, et 40000 FRF pour les 
seconds, les époux Desbordes-Omer. Les requérants n'exécutèrent pas les arrêts 
des cours d'appel et formèrent des pourvois en cassation contre ces décisions. 
L'aide juridictionnelle fut accordée aux seconds requérants. Le premier président 
de la Cour de cassation, agissant sur demande des organismes de crédit, prit des 
ordonnances de retrait de leurs pourvois du rôle pour défaut d'exécution des arrêts 
des cours d'appel. La législation française dispose en effet que le pourvoi en 
cassation est, en matière civile, un recours extraordinaire dénué de caractère 
suspensif et, selon l'article 1009-1 du nouveau code de procédure civile, le défaut 
d'exécution de la décision frappée de pourvoi peut entraîner le retrait du rôle de 
l'affaire, par ordonnance du premier président de la Cour de cassation prise à la 
demande du défendeur, pour autant que l'exécution de la décision n'est pas 
susceptible d'entraîner des «conséquences manifestement excessives». En 
l'espèce, le magistrat considéra que les conséquences prévisibles de l'exécution 
des arrêts des cours d'appel n'étaient pas excessives. Lorsque les arrêts d'appel 
intervinrent, le premier requérant bénéficiait du revenu minimum d'insertion 
(RMI) et ses ressources mensuelles s'élevaient à 3 569 FRF. Le revenu des 
seconds requérants, précisé dans la décision d'octroi de l'aide juridictionnelle, 
était de moins 862 FRF mensuels. Lors du retrait des pourvois du rôle, les 
sommes dues augmentées des intérêts de retard s'élevaient à 80 000 FRF pour les 
époux Desbordes et Orner et à 150 000 FRF pour le premier requérant. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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1. Questions préliminaires (non-épuisement des voies de recours internes et 
défaut de qualité de victime) : les exceptions soulevées se confondent avec 
l'examen au fond des requêtes et y sont donc jointes. 

2. Article 6 § 1 : le système établi par l'article 1009-1, en tant qu'il pose l'obligation 
d'exécuter les arrêts des cours d'appel, poursuit des buts légitimes, à savoir 
notamment protéger le créancier, éviter les pourvois dilatoires, renforcer 
l'autorité des juges du fond et désengorger le rôle de la Cour de cassation. La 
Commission a estimé que ce système, qui visait une bonne administration de la 
justice, était compatible avec la Convention, et la Cour n'entend pas revenir sur 
ce point. En l'espèce, l'appréciation de la mesure de retrait du pourvoi du rôle, revêt 
une dimension particulière car c'est le défendeur qui a le pouvoir de la demander, 
ce qui risque d'entraîner une certaine «privatisation» de la justice. A la lumière 
des «conséquences manifestement excessives» appréciées par le premier 
président de la Cour de cassation, il importe pour la Cour de déterminer si la 
mesure de retrait, telle qu'appliquée au cas litigieux, s'analyse en une entrave 
disproportionnée au droit d'accès des requérants à la haute juridiction. Les 
pourvois ont été retirés du rôle aux motifs que les requérants n'avaient 
démontré aucune volonté d'exécuter les arrêts d'appel et que cette exécution 
n'était pas susceptible d'avoir des «conséquences manifestement excessives» sur 
leur situation personnelle. Or, à l'époque des demandes de retrait, la situation 
de surendettement des requérants et leurs difficultés financières étaient 
incontestables, ce qui les mettait dans l'impossibilité d'envisager un début 
d'exécution des arrêts d'appel. Le Gouvernement ne saurait exciper du non-
épuisement des voies de recours interne, ni de l'absence de qualité de victime, car 
les requérants se plaignent précisément de ne pas avoir eu accès à la Cour de 
cassation du fait qu'il leur était impossible d'exécuter les arrêts d'appel. Une 
telle impossibilité résultait de la disproportion manifeste entre les sommes qu'ils 
avaient à payer et leurs situations matérielles. La précarité des situations des 
requérants constitue l'élément décisif de l'évaluation des limitations apportées 
à leur droit d'accès à la Cour de cassation. En examinant la question des 
«conséquences manifestement excessives», le premier président de la Cour de 
cassation a négligé de prendre en compte cette situation, pourtant suffisamment 
attestée, dans un cas par l 'attribution du RMI et dans l'autre par la décision 
accordant l'aide juridictionnelle. Identiques et dépourvues de motivation, les 
décisions de retrait du rôle des pourvois ne permettent pas de s'assurer que les 
requérants ont bénéficié d'un examen effectif et concret de leurs situations 
matérielles. La précarité de celles-ci aurait pu constituer une présomption simple 
de l'existence de «conséquences manifestement excessives», à l'instar de celle 
reconnue par la jurisprudence récente de la Cour de cassation. A tout le moins, 
les décisions de retrait auraient dû être motivées, suivant un examen attentif et 
complet des situations des requérants, le nouveau texte de l'article 1009-1 allant 
dans le sens d'une prise en considération accrue des intérêts des parties. L'absence 
d'exécution possible des décisions attaquées et d'examen des «conséquences 
manifestement excessives» suffit à l 'examen de la présente Cour, sans qu'il soit 
nécessaire de revenir sur le caractère défendable ou non des pourvois. Le fait 
d'accorder l'aide juridictionnelle aux seconds requérants pourrait laisser 
supposer qu'ils n'étaient pas en mesure d'exécuter l'arrêt d'appel alors que leur 
pourvoi était fondé sur un moyen sérieux. Partant , les mesures de retrait des 
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pourvois du rôle sont disproportionnées par rapport aux buts visés et constituent 
une entrave à l'accès effectif des requérants à la Cour de cassation. Il convient 
donc de rejeter les exceptions préliminaires du Gouvernement. 
Conclusion : violation (unanimité). 
Article 41 : la Cour alloue certaines sommes au titre du préjudice moral et accorde 
les sommes réclamées au titre des frais et dépens. 
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En l 'a f fa ire A n n o n i di G u s s o l a e t a u t r e s c. F r a n c e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 
M M . W. YVHRMANN, président, 

J . - P . C O S T A , 

P. K C R I S , 

M""' F. T U L K E N S , 

M. K . J U N G W I E R T , 

Sir Nicolas BRATZA, 

M m c H .S . GRÈVE,juges, 

et de M""' S. DoELÉ,greffière de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 29 février et 

17 oc tobre 2000, 
R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouven t deux r e q u ê t e s (n"s 31819/96 
et 33293/96) d i r igées con t re la R é p u b l i q u e f rançaise et don t trois 
r e s so r t i s san t s de cet E t a t , M. G u i d o A n n o n i di Gusso la , M m c Valér ie 
Desbo rdes et M. S t é p h a n e O r n e r («les r e q u é r a n t s » ) , ava ien t saisi la 
C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) , le 
p r e m i e r le 4 j u i n et les su ivan ts le 26 s e p t e m b r e 1996, en v e r t u de 
l 'ancien ar t ic le 25 de la Conven t i on de sauvega rde des Droi t s de 
l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le g o u v e r n e m e n t français («le G o u v e r n e m e n t » ) est r e p r é s e n t é par 
son a g e n t , M. R. A b r a h a m , d i r e c t e u r des affaires j u r i d i q u e s au m i n i s t è r e 
des Affaires é t r a n g è r e s . 

3. I n v o q u a n t l 'ar t ic le 6 § 1 de la Conven t ion , les r e q u é r a n t s se 
p l a igna i en t d ' ê t r e privés d 'accès à la C o u r de cassa t ion p o u r ob ten i r un 
cont rô le en droi t des décisions des cours d ' appe l qu i les c o n d a m n a i e n t , 
d a n s la m e s u r e où le p r e m i e r p rés iden t de la h a u t e ju r id i c t ion , faisant 
appl ica t ion de l 'ar t icle 1009-1 du nouveau code de p r o c é d u r e civile, avait 
r e t i r é du rôle l ' ins tance ouve r t e sur leur déc l a r a t i on de pourvoi et ce, 
n o n o b s t a n t leur s i t ua t ion f inancière . 

4. Le 14 j a n v i e r 1998, la C o m m i s s i o n ( d e u x i è m e c h a m b r e ) a décidé de 
p o r t e r les r e q u ê t e s à la conna i s sance du G o u v e r n e m e n t , en l ' invi tant à 
p r é s e n t e r p a r écri t des observa t ions sur leur recevabi l i té et l eu r bien-
fondé. Le G o u v e r n e m e n t a p r é s e n t é ses obse rva t ions le 20 m a r s 1998. 
M . G u i d o A n n o n i di Gusso la y a r é p o n d u le 4 d é c e m b r e 1998 ; M""' Va lé r ie 
D e s b o r d e s et M. S t é p h a n e O r n e r y ont r é p o n d u le 7 m a i 1998. 

5. Les r e q u ê t e s on t é té t r a n s m i s e s à la C o u r le 1 e r n o v e m b r e 1998, d a t e 
d ' e n t r é e en v igueur du Pro tocole n" 11 à la Conven t i on (ar t ic le 5 § 2 dudi t 
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Pro toco le ) . Elles ont é t é a t t r i b u é e s à la t ro i s i ème sect ion de la C o u r 
(ar t ic le 52 § 1 du r è g l e m e n t ) . 

6. Le 6 j a n v i e r 2000, la c h a m b r e a déc la ré les r e q u ê t e s recevables . 1 

7. U n e a u d i e n c e s'est dé rou lée en public au Pala is des Dro i t s de 
l ' H o m m e , à S t r a s b o u r g , le 29 février 2000 (ar t ic le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

— pour le Gouvernement 
M m c M. DUBROCARD, sous-di rec t r ice des d ro i t s de l ' h o m m e 

à la d i rec t ion des affaires j u r i d i q u e s 
du m i n i s t è r e des Affaires é t r a n g è r e s , 

M. G. BITTI , m e m b r e du b u r e a u des dro i t s de l ' h o m m e , 
service des affaires e u r o p é e n n e s 
et i n t e r n a t i o n a l e s , m i n i s t è r e de la J u s t i c e , 

— pour les requérants 
M c J.-A. BLANC, avocat au Conse i l d 'E t a t 

et à la C o u r de cassa t ion , conseil. 

La C o u r a e n t e n d u en leurs d é c l a r a t i o n s M'' Blanc et M m c D u b r o c a r d . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. L e c a s d e M . A n n o n i d i G u s s o l a 

8. Le 15 oc tobre 1990, la b a n q u e Diffusion indus t r ie l l e nouvel le (DIN) 
accorda au r e q u é r a n t un prê t à la c o n s o m m a t i o n , pour l ' achat d 'un 
véhicule a u t o m o b i l e , pour un m o n t a n t de 172 000 francs français (FRF) 
au t aux de 14,5 %. Ce p r ê t é ta i t r e m b o u r s a b l e en c i n q u a n t e - s e p t 
m e n s u a l i t é s de 4 4 1 9 , 4 4 F R F (soit un to ta l de 251 908,08 F R F ) . 

9. En m a r s 1991, la b a n q u e notifia au r e q u é r a n t son i n t e n t i o n de 
p rocéde r à la saisie du véhicule car il n 'avai t pas réglé les échéances des 
mois de j a n v i e r et février 1991. Le r e q u é r a n t r égu la r i s a alors les inc idents 
de p a i e m e n t . 

10. De ju i l le t 1991 à oc tobre 1991, le r e q u é r a n t cessa de payer les 
échéances en ra i son de mal façons ayant affecté le véhicule acquis . 

11. En n o v e m b r e 1991, le r e q u é r a n t effectua u n v e r s e m e n t . 
12. Le 14 d é c e m b r e 1991, la b a n q u e D I N rési l ia le c o n t r a t et fit 

p rocéde r à la ven t e du véhicule p o u r un pr ix de 74 243,56 F R F . Elle 
poursuivi t le r e q u é r a n t p o u r le p a i e m e n t du solde de sa c r é a n c e . 

agent, 

conseil ; 

1. Note du greffe : les décisions de la Cour sont disponibles au greffe. 
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13. Pa r une o r d o n n a n c e du 24 avril 1992, le p r é s iden t du t r i buna l 
d ' i n s t ance de N a n t u a enjoignit au r e q u é r a n t de payer la s o m m e d e 
98 032 F R F . Le r e q u é r a n t fo rma opposi t ion à ce t t e injonct ion en 
c o n t e s t a n t le m o n t a n t de la s o m m e r é c l a m é e et la mise à prix du véhicule . 

14. P a r u n j u g e m e n t du 24 j u i n 1993, le t r i buna l d ' i n s t ance de N a n t u a 
c o n d a m n a le r e q u é r a n t à payer une s o m m e de 95 156,26 F R F avec i n t é r ê t s 
au t a u x c o n t r a c t u e l de 14,5 % ainsi q u ' u n e s o m m e de 3 000 FRF. Le 
r e q u é r a n t in te r j e t a appe l de ce j u g e m e n t en d é n o n ç a n t la faute de la 
b a n q u e q u a n t à la ven t e d u véhicule à un prix dér i so i re et d e m a n d a sa 
c o n d a m n a t i o n à lui payer des d o m m a g e s et i n t é r ê t s c o m p e n s a n t le 
m o n t a n t de sa d e t t e . Il sollicita à t i t r e subs id ia i re un déla i de d e u x ans 
pour a p u r e r sa d e t t e . 

15. Le r e q u é r a n t , qui t ravai l la i t en qua l i t é de consu l t an t en Suisse , fut 
l icencié en 1994. A p a r t i r du 1" j a n v i e r 1995, le r e q u é r a n t pe rçu t au t i t re 
du revenu m i n i m u m d ' inse r t ion (RMI) une s o m m e m e n s u e l l e de 
3 569 FRF . 

16. P a r un a r r ê t du 31 ma i 1995, la cour d ' appe l de Lyon, r é f o r m a n t 
p a r t i e l l e m e n t le j u g e m e n t , c o n d a m n a le r e q u é r a n t à payer à la b a n q u e la 
s o m m e de 90 371,26 FRF, avec i n t é r ê t s au t a u x conven t ionne l depuis le 
19 février 1992, a insi q u e 3 000 F R F au t i t r e d ' i n d e m n i t é légale . La cour 
d ' appe l cons idé ra q u e le r e q u é r a n t n 'ava i t prouvé a u c u n e faute de la 
b a n q u e de n a t u r e à lui valoir u n e c o n d a m n a t i o n à des d o m m a g e s e t 
i n t é r ê t s . 

17. Le r e q u é r a n t fo rma un pourvoi en cassa t ion le 18 s e p t e m b r e 1995. 
Il déposa u n m é m o i r e amp l i a t i f en trois b r a n c h e s le 18 j a n v i e r 1996. Le 
r e q u é r a n t invoqua n o t a m m e n t l ' a t t i t ude fautive de la société D I N qui , 
alors m ê m e qu ' i l avait a c q u i t t é en n o v e m b r e 1991 u n e s o m m e d e 
10 000 F R F et s 'é tai t engagé à paye r le solde du p rê t avan t la Fin de 
l ' année , avai t fait sais ir le véhicule acquis g râce au p rê t et l 'avait fait 
v e n d r e à un prix dé r i so i re . Le r e q u é r a n t d e m a n d a i t en c o n s é q u e n c e à la 
C o u r de cassa t ion de c o n s t a t e r le dé fau t de base légale de la décis ion de la 
cour d ' appe l , celle-ci n ' ayan t pas mot ivé le moyen t i ré de la responsab i l i t é 
de l ' o rgan i sme Financier d a n s l ' aggrava t ion de sa s i tua t ion et ce dans la 
m e s u r e où la ven t e de la voi ture à sa va leur réel le a u r a i t l a r g e m e n t 
p e r m i s d e couvr i r le solde d e l ' e m p r u n t . 

18. Le 16 février 1996, le r e q u é r a n t n ' ayan t pas exécu té l ' a r rê t de la 
cour d ' appe l , la b a n q u e DIN déposa u n e r e q u ê t e en r ad i a t i on du rôle sur le 
f o n d e m e n t de l 'ar t ic le 1009-1 du nouveau code de p r o c é d u r e civile. 

19. Le r e q u é r a n t déposa un p r e m i e r m é m o i r e exposan t qu ' i l é ta i t d a n s 
l ' impossibi l i té de payer , m ê m e p a r t i e l l e m e n t , la s o m m e r é c l a m é e , é t a n t 
c h ô m e u r e t n e pe r cevan t , depu i s le 1 e r j a n v i e r 1995, q u ' u n e s o m m e 
m e n s u e l l e de 3 569 F R F au t i t r e d u R M I , avec au su rp lus deux ans 
d ' a r r i é r é s de loyers. Le r e q u é r a n t déposa u n second m é m o i r e i n fo rman t 
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le m a g i s t r a t qu ' i l avai t d e m a n d é à ê t r e admis au bénéfice de l 'a ide 
jur id ic t ionnel le le 14 m a r s 1996. 

20. P a r u n e o r d o n n a n c e du 16 avril 1996, ap r è s a u d i e n c e du 27 février 
1996, le d é l é g u é du p r e m i e r p rés iden t de la C o u r de cassa t ion o r d o n n a le 
r e t r a i t du rôle de l 'affaire d a n s les t e r m e s s u i v a n t s : 

« (...) Attendu que la mesure de « retrait du rôle », prescrite par ce texte [article 1009-
1] à l 'encontre du débiteur condamné qui se pourvoit en cassation, ne constitue ni la 
sanction d'un défaut de diligences, ni celle d'une irrecevabilité quelconque; 

Qu'elle est la mesure d'administration el de régulation destinée à rappeler le 
caractère extraordinaire du recours en cassation et à faire assurer au bénéficiaire 
d'une décision de justice exécutoire la pleine elïectivité des prérogatives qui lui ont été 
reconnues par les juges du fond, le tout conformément aux règles fondamentales de 
l'organisation judiciaire. 

Attendu que cette mesure, simplement provisoire dans ses effets et conservatoire de 
tous droits, voies et moyens, peut être sollicitée dès que la déclaration de pourvoi, 
saisissant la Cour de cassation, a été déposée au greffe de la juridiction el sans avoir à 
at tendre l'expiration des délais de production des mémoires en demande ou en défense. 

Attendu qu'en l'espèce, Guido Annoni di Gussola ne justifie d'aucunes diligences 
propres à faire conclure à sa volonté de déférer à la décision des juges du fond et 
n'invoque aucune situation de fait personnelle propre à faire craindre ou présumer des 
conséquences manifestement excessives en cas d'exécution ; 

Qu'en cet état, il y a lieu de retirer, du rôle de la Cour, le pourvoi (...) » 

21 . La s o m m e d u e pa r le r e q u é r a n t s 'élevait a lors , c o m p t e t enu des 
i n t é r ê t s c o n t r a c t u e l s , à plus de 150 000 F R F . 

22. Le 15 m a r s 1998, le r e q u é r a n t et sa famille furent expulsés de leur 
l o g e m e n t p o u r défau t de p a i e m e n t du loyer depu i s deux a n s . 

23 . D e p u i s le 1" avril 1998, le r e q u é r a n t perçoi t u n e pens ion de 
r e t r a i t e de 2 480,65 F R F pa r mois. 

24. P a r o r d o n n a n c e du 25 novembre 1998, le m a g i s t r a t dé l égué par le 
p r e m i e r p rés iden t de la C o u r d e cassa t ion c o n s t a t a la p é r e m p t i o n d e 
l ' ins tance , a u c u n ac te n ' é t a n t i n t e r v e n u pour i n t e r r o m p r e le déla i de 
p é r e m p t i o n d a n s la pé r iode des deux ans depu i s le r e t r a i t du pourvoi . 

B. Le c a s d e s é p o u x D e s b o r d e s - O m e r 

25. Suivant offre p r éa l ab l e accep tée le 13 oc tobre 1990, la société de 
crédi t S O V A C accorda à la r e q u é r a n t e u n e o u v e r t u r e de c réd i t d ' un 
m o n t a n t de 85 000 F R F , au t a u x de 20,90 %, qu i servit à l ' acquis i t ion 
d ' un véhicule a u t o m o b i l e . Le r e q u é r a n t , son m a r i , se p o r t a cau t ion . 

26. Les d ix -neuf p r e m i è r e s m e n s u a l i t é s furen t payées , p o u r u n to ta l d e 
45 760,36 FRF . Les r e q u é r a n t s ne p u r e n t r ég le r les m e n s u a l i t é s su ivan tes 
à la sui te de la p e r t e d ' emplo i du r e q u é r a n t . 
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27. La société S O V A C saisit le véhicule , fit p rocéde r à sa v e n t e forcée 
et en obt in t un pr ix de 41 658,43 F R F . I n v o q u a n t la d é c h é a n c e du t e r m e du 
c o n t r a t , elle a ss igna les r e q u é r a n t s aux fins de p a i e m e n t i m m é d i a t de la 
s o m m e de 38 669,97 F R F , m o n t a n t du cap i ta l r e s t a n t dû , avec i n t é r ê t s au 
t aux c o n t r a c t u e l de 20,90 % depu is le 1 e r n o v e m b r e 1992. 

28. P a r j u g e m e n t du 16 avril 1993, le t r i buna l d ' i n s t ance d 'Abbeville 
d é b o u t a la société S O V A C de sa d e m a n d e . Le t r i buna l e s t i m a que le 
découver t au to r i sé de 85 000 F R F ayant é té ut i l isé en u n e seule 
opé ra t i on , l ' opé ra t ion devai t s ' ana lyser non pas en u n e o u v e r t u r e de 
crédi t u t i l i sable p a r f ract ions , mais en u n p rê t c lass ique . O r le t r ibuna l 
r a p p e l a que , d a n s ce type de p r ê t , le coût to ta l vent i lé du crédi t devai t 
ê t re m e n t i o n n é c o n f o r m é m e n t à l 'ar t icle 5 de la loi d u 10 j a n v i e r 1978 
re la t ive à l ' in format ion et à la p ro tec t ion des c o n s o m m a t e u r s d a n s le 
d o m a i n e des opé ra t i ons de crédi t . Le t r i buna l c o n s t a t a l ' absence 
d ' ind ica t ion du coût to ta l du crédi t d a n s le c o n t r a t et conclut à la non-
conformi té de l'offre de p r ê t , s a n c t i o n n é e en ve r tu de l 'ar t ic le 23 de la loi 
p réc i t ée , p a r la d é c h é a n c e du dro i t aux i n t é r ê t s de la société S O V A C . 
C e t t e d e r n i è r e in te r j e t a appe l . 

29. P a r un a r r ê t du 11 oc tobre 1994, la cour d ' appe l d 'A mi en s inf i rma 
le j u g e m e n t en cons idé ran t q u e la société S O V A C avait a j u s t e t i t r e fait 
r e m a r q u e r q u e la m e n t i o n exigée en ve r tu de l 'ar t icle 5 de la loi du 
10 j a n v i e r 1978 p r é c i t é e é ta i t t r op r ig ide , s ' ag issant d ' une offre à t a u x 
d ' i n t é r ê t va r iab le , et que si le m ê m e t aux avai t é té app l i qué c 'é ta i t en 
ra i son du v e r s e m e n t in t ég ra l de la s o m m e e m p r u n t é e , et non par 
f ract ions , c o m m e les r e q u é r a n t s ava ien t la possibi l i té de le d e m a n d e r . La 
cour d ' appe l c o n d a m n a les r e q u é r a n t s à payer la s o m m e r é c l a m é e et, en 
o u t r e , les i n t é r ê t s furen t capi ta l i sés à c o m p t e r d u 20 s e p t e m b r e 1993. 

30. Les r e q u é r a n t s d e m a n d è r e n t à ê t r e admis au bénéfice de l 'aide 
ju r id i c t ionne l l e en vue d ' un pourvoi en cassa t ion le 17 j a n v i e r 1995. Le 
b u r e a u d 'a ide ju r id i c t ionne l l e fit droi t à l eur d e m a n d e p a r décis ion en 
d a t e du 15 j u i n 1995 au mot i f q u e leurs ressources é t a i en t insuff isantes 
( m o n t a n t des r e s sources r e t e n u : moins 862 F R F ) . 

31 . Les r e q u é r a n t s se p o u r v u r e n t dès lors en cassa t ion le 14 aoû t 1995 
pa r le m i n i s t è r e de l 'avocat c o m m i s , ce d e r n i e r d é p o s a n t un m é m o i r e 
ampl i a t i f le 11 j a n v i e r 1996. Ils f i rent valoir la m é c o n n a i s s a n c e , p a r la 
société de crédi t , des disposi t ions législat ives re la t ives à la p ro t ec t i on des 
c o n s o m m a t e u r s et i nvoquè ren t à l ' appui de leur moyen la j u r i s p r u d e n c e 
de la c h a m b r e civile de la C o u r de cassa t ion c e n s u r a n t des décisions 
oc t royan t au p r ê t e u r des i n t é r ê t s , a lors que l 'omission d a n s le c o n t r a t 
souscri t du t a u x effectif global de l ' in té rê t , ou du coût to ta l vent i lé du 
crédi t , est é tab l ie . 

32. Le 27 m a r s 1996, la société S O V A C d e m a n d a au p r e m i e r p r é s iden t 
de la C o u r de cassa t ion le r e t r a i t du rôle de l 'affaire sur le f o n d e m e n t de 
l 'ar t icle 1009-1 du nouveau code de p r o c é d u r e civile. 
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33 . P a r m é m o i r e du 14 ma i 1996, les r e q u é r a n t s s ' opposè ren t à ce t t e 

r e q u ê t e en faisant é t a t de leur s i tua t ion f inancière , a t t e s t é e pa r 

l ' ob ten t ion de l 'a ide ju r id i c t ionne l l e en 1995. 

34. P a r une o r d o n n a n c e du 21 ma i 1996, le d é l é g u é du p r e m i e r 

p r é s i d e n t de la C o u r de cassa t ion e s t i m a n o t a m m e n t q u e les r e q u é r a n t s 

ne jus t i f i a ien t « d ' a u c u n e s d i l igences p r o p r e s à faire conc lure à leur 

volonté de dé fé re r à la décis ion des j u g e s du fond et [n ' é t ab l i s sa ien t ] 

a u c u n e s i tua t ion de fait pe r sonne l l e p r o p r e à faire c r a i n d r e ou p r é s u m e r 

des conséquences m a n i f e s t e m e n t excessives, en cas d ' e x é c u t i o n » . Le 

d é l é g u é du p r e m i e r p r é s iden t de la C o u r de cassa t ion o r d o n n a le r e t r a i t 

du rôle de l 'affaire. 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

35. Nouveau code de procédure civile 

L'ar t ic le 386 est a insi libellé : 

« L'instance est périmée lorsque aucune des parties n'accomplit de diligences pendant 
deux ans. » 

L 'a r t i c le 1009-1 du nouveau code de p r o c é d u r e civile, d a n s sa r édac t ion 

ini t ia le issue du déc re t n" 89-511 du 20 ju i l le t 1989, disposai t q u e : 

«Hors les matières où le pourvoi empêche l'exécution de la décision a t taquée, le 
premier président peut, à la demande du défendeur, et après avoir recueilli l'avis du 
procureur général et des parties, décider le retrait du rôle d'une affaire lorsque le 
demandeur ne justifie pas avoir exécuté la décision frappée de pourvoi, à moins qu'il 
ne lui apparaisse que l'exécution serait de nature à entraîner des conséquences 
manifestement excessives. 

Il autorise la réinscription de l'affaire au rôle de la cour sur justification de l'exécution 
de la décision at taquée. » 

L 'a r t ic le 1009-1 a é té modifié pa r le déc re t n° 99-131 du 26 février 1999, 

e n t r é en v igueur le 1" m a r s . Il a é té réécr i t et c o m p l é t é pa r deux ar t ic les 

et se lit d é s o r m a i s ainsi : 

«Hors les matières où le pourvoi empêche l'exécution de la décision at taquée, le 
premier président ou son délégué décide, à la demande du défendeur et après avoir 
recueilli l'avis du procureur général et les observations des parties, le retrait du rôle 
d'une affaire lorsque le demandeur ne justifie pas avoir exécuté la décision frappée de 
pourvoi, à moins qu'il ne lui apparaisse que l'exécution serait de nature à entraîner des 
conséquences manifestement excessives. La demande du défendeur doit, à peine 
d'irrecevabilité prononcée d'office, être présentée avant l'expiration des délais 
prescrits aux articles 982 et 991. La décision de retrait du rôle n'emporte pas 
suspension des délais impartis au demandeur au pourvoi par les articles 978 et 989. » 

Article 1009-2 

«Le délai de péremption court à compter de la notification de la décision ordonnant le 
retrait du rôle. Il est interrompu par un acte manifestant sans équivoque la volonté 
d'exécuter. » 
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Article 1009-3 
«Le premier président ou son délégué autorise, sauf s'il constate la péremption, la 

réinscription de l'affaire au rôle de la cour sur justification de l'exécution de la décision 
at taquée. 

Les délais impartis au défendeur par les articles 982 et 991 courent à compter de la 
notification de la réinscription de l'affaire au rôle.» 

36. Jurisprudence 

- «Le demandeur au pourvoi ne peut invoquer l'article 6 de la Convention 
européenne des droits de l 'homme pour s'opposer à une demande de retrait du rôle, 
dès lors qu'il a pu exercer son droit au pourvoi en cassation, et qu'il ne saurait se 
dispenser d'observer ses propres obligations d'exécuter les causes de la décision de 
condamnation, privant de ce fait son adversaire d'une prérogative que lui 
reconnaissent les lois d'organisation judiciaire.» (Cass. ord. 1" prés., 22 février 1995: 
Bull. civ. ord., n" 6) 

- « (...) Attendu que les époux (...) se sont pourvus en cassation contre l'arrêt (...) de 
la cour d'appel (...) qui les a condamnés à payer (...) 206 050,3 1 francs ; (...) Attendu que 
les époux (...) s'opposent à cette mesure, faisant valoir qu'ils ont obtenu le bénéfice de 
l'aide juridictionnelle totale; 

Attendu qu'il apparaît que pour accorder cette aide, il a été retenu que les époux 
disposaient d'un revenu mensuel de 3 834 francs; qu'en cet état et eu égard au montant 
de la condamnation, il apparaît que l'exécution de l'arrêt entraînerait pour eux des 
conséquences manifestement excessives.» (Cass. ord. 1" prés., n" 91205 du 2 février 
2000) 

- «Attendu que, par arrêt (...), la cour d'appel (...) a condamné M. L. et la SCI A. à 
payer différentes sommes à M. D.B. ; (...) 

Attendu que M. L. fait état de sa précarité (...) Attendu qu'il résulte en effet des 
documents produits par M. L. que celui-ci, bénéficiaire du RMI, se trouve dans une 
situation extrêmement précaire (...) que l'exécution de l'arrêt entraînerait pour lui des 
conséquences manifestement excessives (...).» (Cass. ord. I" prés., n" 90971 du 
12 janvier 2000) 

E N D R O I T 

I. J O N C T I O N 

37. La C o u r , c o n s t a t a n t q u e les r e q u ê t e s n"s 31819/96 (Annoni di 
Gussola) et 33293/96 (Desbordes et O m e r ) se r a p p o r t e n t à l 'ar t icle 1009-1 
du nouveau code de p r o c é d u r e civile et exposen t le m ê m e grief, o r d o n n e 
leur j onc t i on en app l ica t ion de l 'ar t ic le 43 § 1 de son r è g l e m e n t . 

II. SUR LES E X C E P T I O N S PRÉLIMINAIRES D U G O U V E R N E M E N T 

38. Le G o u v e r n e m e n t soulève u n e excep t ion d ' i r recevabi l i t é t i rée du 
défau t d ' é p u i s e m e n t des voies de recours i n t e r n e s en ce que , à la d a t e de 
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la c o m m u n i c a t i o n des p r é s e n t e s r e q u ê t e s , les r e q u é r a n t s n ' ava ien t pas 
épu isé les voies de recours i n t e r n e s t an t q u e le déla i de p é r e m p t i o n 
coura i t et qu ' i ls d i sposa ien t donc encore d ' u n e chance de faire ré insc r i re 
l eu r s pourvois au rôle de la C o u r de cassa t ion . De m ê m e , il invoque le 
dé fau t de qua l i t é de v ic t ime des r e q u é r a n t s d a n s la m e s u r e où, toujours 
j u s q u ' à la p é r e m p t i o n de l ' ins tance , le pré judice a l légué par les r e q u é r a n t s 
é t a i t p u r e m e n t i nce r t a in e t éven tue l . Le G o u v e r n e m e n t invoque les 
a r t ic les 34 et 35 de la Conven t i on . 

39. O u t r e q u e les p é r e m p t i o n s des ins tances sont acqu ises d e p u i s les 
21 mai et 25 n o v e m b r e 1998, la C o u r est d 'avis q u e les excep t ions 
soulevées se confondent avec l ' examen au fond des r e q u ê t e s pu i sque c 'est 
p r é c i s é m e n t l ' impossibi l i té de d e m a n d e r la ré inscr ip t ion du pourvoi au 
rôle de la C o u r de cassa t ion qui cons t i tue l 'essence du gr ief soulevé pa r 
les r e q u é r a n t s . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

40. Les r e q u é r a n t s e s t i m e n t qu ' i l s ont é té pr ivés d 'accès à la C o u r de 
cassa t ion pour o b t e n i r un cont rô le en droi t de la décis ion r e n d u e p a r les 
cours d ' appe l de Lyon et d 'Amiens , d a n s la m e s u r e où le p r e m i e r p rés iden t 
d e la C o u r de cassa t ion , fa isant appl ica t ion de l 'ar t icle 1009-1 du nouveau 
code de p r o c é d u r e civile, a r e t i r é du rôle de la C o u r de cassa t ion l ' ins tance 
ouve r t e su r leur d é c l a r a t i o n de pourvoi et ce , n o n o b s t a n t l eur s i tua t ion 
f inanc iè re . Ils a l l èguen t u n e violat ion de l 'ar t icle 6 § 1 de la Conven t ion , 
ainsi libellé : 

«Toute personne a droit à ce que sa cause soit entendue équitablemenl (...) par un 
tribunal (...) qui décidera (...) des contestations sur ses droits et obligations de caractère 
civil (...)» 

A. A r g u m e n t s d e s p a r t i e s 

1. Les requérants 

4 1 . Les r e q u é r a n t s exp l iquen t que si la r é fo rme i n t r o d u i t e p a r le 
déc re t de 1989 a é té p r é s e n t é e c o m m e u n e m e s u r e de « mora l i sa t ion du 
d é b a t j u d i c i a i r e » , elle a é t é e s s e n t i e l l e m e n t conçue c o m m e u n moyen 
privilégié de r é d u i r e la c h a r g e de t ravai l de la C o u r de cassa t ion , but qui 
se sera i t révélé il lusoire t a n t les affaires ont susci té des ques t ions de fait et 
de droi t i n soupçonnées . Selon les r e q u é r a n t s , en effet, le r e t r a i t du rôle 
occupe p lus ieurs consei l lers à la C o u r de cassa t ion dé l égués du p r e m i e r 
p r é s i d e n t , qui p o u r r a i e n t consac re r le m ê m e t e m p s à in s t ru i r e au fond 
les pourvois qu ' i l s r e t i r e n t du rôle . 
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42. Les r e q u é r a n t s cons idè ren t que le t ex t e l i t ig ieux, déjà libellé en 
t e r m e s s t r ic ts , puisqu ' i l prévoi t pour seule except ion le cas des 
« c o n s é q u e n c e s m a n i f e s t e m e n t excess ives» , est app l iqué avec r igueur , 
voire b r u t a l i t é . La doc t r i ne y se ra i t host i le . En p r e m i e r l ieu, le r e t r a i t du 
rôle , é t r a n g e r à la mission de la C o u r de cassa t ion , est un pal l ia t i f d 'une 
p a r t à l ' inefficacité en F r a n c e des voies d ' exécu t ion , d ' a u t r e pa r t à la d u r é e 
excessive de la p r o c é d u r e devan t la h a u t e ju r id i c t ion . Ensu i t e , le r e t r a i t du 
rôle s u b o r d o n n e l 'exercice d 'un droi t c o n s t i t u t i o n n e l l e m e n t g a r a n t i , le 
droi t d ' e s t e r en j u s t i c e , à l 'exercice d ' u n a u t r e droi t non 
c o n s t i t u t i o n n e l l e m e n t g a r a n t i , le droi t à l ' exécut ion . Enfin, le texte-
l i t igieux fait de l ' a rgen t le c r i t è re de l 'accès à la C o u r de cas sa t ion et 
in t rodui t une d i sc r imina t ion e n t r e les p l a ideu r s . 

43 . Les r e q u é r a n t s s o u t i e n n e n t ainsi q u e le sys t ème du r e t r a i t du rôle 
est c o n d a m n a b l e d a n s son p r inc ipe m ê m e . Il ne leur p a r a î t pas conforme 
au droi t d 'accès à un t r i buna l q u ' u n e s imple a u t o r i t é a d m i n i s t r a t i v e , fût-
ce pa r a i l leurs le p r e m i e r m a g i s t r a t de F r a n c e , ma i s ag i s san t en tan t 
q u ' a u t o r i t é a d m i n i s t r a t i v e , do té d ' un pouvoir d i s c r é t i onna i r e , puisse , pa r 
u n e s imple décision a d m i n i s t r a t i v e insuscept ib le de recours j u r id i c t i onne l , 
déc ide r du dro i t d ' u n ju s t i c i ab le de voir son pourvoi j u g é ou non p a r la 
C o u r de cassa t ion . 

44. Le p r e m i e r p r é s iden t de la C o u r de cassa t ion a déc idé de r e t i r e r 
l eur pourvoi du rôle sans q u ' a i e n t é té e x a m i n é e s les « c o n s é q u e n c e s 
m a n i f e s t e m e n t excess ives» q u e c o m p o r t a i t l ' exécut ion des décis ions de 
c o n d a m n a t i o n . Il leur é t a i t tou t s i m p l e m e n t m a t é r i e l l e m e n t impossible 
de p rocéde r au m o i n d r e p a i e m e n t c o m p t e t enu p r é c i s é m e n t de leurs 
s i t ua t ions p réca i r e s respec t ives . M. Annon i di Gusso la r appe l l e qu' i l a 
ind iqué d a n s son m é m o i r e devan t le p r e m i e r p r é s iden t qu ' i l é ta i t sans 
t ravai l d e p u i s d e u x ans et qu ' i l avai t p r e s q u e deux ans d ' a r r i é r é s de 
loyers i m p a y é s ; en o u t r e , il jus t i f ia i t qu ' i l é ta i t bénéf ic ia i re du revenu 
m i n i m u m d ' inse r t ion . Les r e q u é r a n t s Desbo rdes et O r n e r cons idè ren t 
q u e l ' ob ten t ion p a r eux d e l 'a ide ju r id i c t ionne l l e m e n t i o n n a n t q u e leurs 
ressources mensue l l e s é t a i en t néga t ives cons t i tua i t une indica t ion claire 
du c a r a c t è r e exo rb i t an t de l ' exécut ion de l ' a r rê t d ' appe l . 

Selon les r e q u é r a n t s , ces é l é m e n t s précis n ' on t pas é té e x a m i n é s de 
m a n i è r e effective et c i r cons tanc iée p a r le p r e m i e r p r é s i d e n t ; à tout le 
m o i n s , cela ne ressor t pas des o r d o n n a n c e s d e r e t r a i t mot ivées de façon 
s t é r éo typée et r i g o u r e u s e m e n t i den t ique à celle de t ou t e s les décis ions de 
r e t r a i t du rôle de l ' époque . 

Les r e q u é r a n t s a d m e t t e n t q u e la po l i t ique du p r e m i e r p r é s iden t a 
c o n s i d é r a b l e m e n t évolué ces d e r n i è r e s a n n é e s et exp l iquen t que les 
décis ions re fusan t le r e t r a i t d u rôle sont d e v e n u e s b e a u c o u p plus 
n o m b r e u s e s et celles p r o n o n ç a n t le r e t r a i t m i e u x mot ivées , ce qui 
p e r m e t t r a i t enfin de d é g a g e r des c r i t è res d ' app réc i a t i on des 
conséquences m a n i f e s t e m e n t excessives. Ainsi , le bénéfice de l 'aide 
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ju r id i c t i onne l l e ou le bénéfice du r evenu m i n i m u m d ' i n se r t i on sont 
d e v e n u s des c r i t è res d ' app réc i a t i on des « c o n s é q u e n c e s m a n i f e s t e m e n t 
excessives ». 

Les r e q u é r a n t s conc luen t q u e l ' appl ica t ion de l 'ar t ic le 1009-1 à l eur 
é g a r d est t o t a l e m e n t d i s p r o p o r t i o n n é e pa r r a p p o r t à leurs ressources et 
q u e , pa rce qu ' i l s sont pauv re s , le pourvoi l eur a é t é f e rmé , ce qu i est 
inadmiss ib le d a n s une société d é m o c r a t i q u e . 

2. Le Gouvernement 

45. Le G o u v e r n e m e n t rappe l le q u e la t e n e u r de l 'ar t icle 1009-1 du 
nouveau code de p r o c é d u r e civile s 'expl ique par le c a r a c t è r e 
e x t r a o r d i n a i r e du r ecour s en cas sa t ion qu i , en m a t i è r e civile, es t d é n u é 
de c a r a c t è r e suspensif. En découle pour le d é f e n d e u r au pourvoi le droi t 
d ' ob t en i r l ' exécut ion in t ég ra l e de l ' a r rê t d ' appe l qu i a accueilli 
f avo rab lemen t sa d e m a n d e . La p r o c é d u r e de r e t r a i t du rôle in s t i t uée pa r 
le déc re t de 1989 vise ainsi à favoriser l ' exécut ion s p o n t a n é e de la décis ion 
d e c o n d a m n a t i o n e t s ' ana lyse ra i t c o m m e u n e m e s u r e de « m o r a l i t é 
jud ic ia i re» , qu i renforce d ' une p a r t l ' au to r i t é et le respec t des décis ions 
du juge du fond en p r é s e r v a n t les d ro i t s des c réanc ie r s et en leur év i tan t 
la lourde charge des p r o c é d u r e s d ' exécu t ion , et qui d i s suade d ' a u t r e pa r t 
les d é b i t e u r s d ' i n t r o d u i r e des recours d i la to i res devan t la C o u r de 
cassa t ion , qu i i m p o s e r a i e n t à ces m ê m e s c r é a n c i e r s la lourde c h a r g e des 
p r o c é d u r e s d ' exécu t ion . 

Le G o u v e r n e m e n t r appe l l e é g a l e m e n t q u e l 'appl icat ion du m é c a n i s m e 
é tabl i pa r l 'ar t ic le 1009-1 n ' a a u c u n c a r a c t è r e a u t o m a t i q u e : le p r e m i e r 
p rés iden t de la C o u r de cassa t ion r end sa décision à l ' issue d ' une 
p r o c é d u r e con t rad ic to i r e e t ne p r o n o n c e le r e t r a i t du pourvoi q u e pour 
a u t a n t qu ' i l ne lui a p p a r a î t pas q u e l ' exécut ion de l ' a r rê t f rappé de 
pourvoi r i squera i t d ' e n t r a î n e r « d e s c o n s é q u e n c e s m a n i f e s t e m e n t 
excess ives». Ainsi , le r e t r a i t du rôle n ' a pas pour conséquence de faire 
d i s p a r a î t r e dé f in i t ivement le pourvoi , ma i s s e u l e m e n t d ' en s u s p e n d r e 
l ' ins t ruc t ion j u s q u ' à ce q u e le d é b i t e u r jus t i f ie de l ' exécut ion de la 
décision a t t a q u é e , d é m o n t r é e pa r u n e exécu t ion to ta le i m m é d i a t e bien 
sûr , m a i s é g a l e m e n t pa r la volonté d ' a s s u r e r d e s v e r s e m e n t s pa r t i e l s 
régu l ie r s . 

L 'appl ica t ion j u r i s p r u d e n t i e l l e de l 'ar t ic le 1009-1 s'est affinée au fil des 
a n s , n o t a m m e n t pa r un e x a m e n au cas pa r cas des conséquences 
m a n i f e s t e m e n t excessives que p o u r r a i t e n t r a î n e r l ' exécut ion de l ' a r rê t 
f rappé de pourvoi . Le G o u v e r n e m e n t exp l ique q u e le p r e m i e r p r é s i d e n t 
appréc ie d a n s c h a q u e cas la réa l i t é ma té r i e l l e et objective de l ' exécut ion 
ou de l ' inexécut ion de la décis ion f rappée de pourvoi . Sa décision est u n e 
m e s u r e d ' a d m i n i s t r a t i o n j ud i c i a i r e insuscept ib le de r ecours . 
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Pour clore ses obse rva t ions l imina i res , le G o u v e r n e m e n t r appe l l e que 
la C o m m i s s i o n e u r o p é e n n e des Dro i t s d e l ' H o m m e a déjà r e c o n n u la 
conformi té du sys tème ins t i tué pa r l 'ar t ic le 1009-1 avec les disposi t ions 
de la Conven t i on en c o n s i d é r a n t qu ' i l visait « u n e bonne a d m i n i s t r a t i o n 
de la j u s t i c e » (M. c. F r a n c e , r e q u ê t e n" 20373/92, décis ion de la 
C o m m i s s i o n du 9 j a n v i e r 1995, Décis ions et r a p p o r t s 80-A, p . 5 6 ; M a r c 
V e n o t c. F r a n c e , r e q u ê t e n" 28845/95 , r a p p o r t de la C o m m i s s i o n du 
21 avril 1999, non publ ié ) . 

46. Le G o u v e r n e m e n t r appe l l e q u e la C o u r e u r o p é e n n e a j u g é que le 
droi t d 'accès à un t r i buna l n ' é t a i t pas absolu et pouvai t d o n n e r lieu à des 
l imi t a t ions , ces d e r n i è r e s d e v a n t poursu iv re un but l ég i t ime et r e spec t e r 
un r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et 
le but visé ( a r r ê t s Go lde r c. R o y a u m e - U n i du 21 février 1975, sér ie A n " 18 ; 
A s h i n g d a n e c. R o y a u m e - U n i du 28 m a i 1985, sér ie A n" 9 3 ; L i thgow et 
a u t r e s c. R o y a u m e - U n i d u 8 ju i l le t 1986, série A n" 102; Tols toy 
Miloslavsky c. R o y a u m e - U n i du 13 ju i l l e t 1995, sér ie A n° 316-B). En 
o u t r e , et le d e r n i e r a r r ê t ci té le soul igne p a r t i c u l i è r e m e n t , les E t a t s 
d i sposent d ' une large m a r g e d ' app réc i a t i on d a n s le d o m a i n e de la 
r é g l e m e n t a t i o n de l 'accès a u x ju r id i c t ions qu i l imi te d ' a u t a n t plus 
l ' é t endue du cont rô le exercé p a r la C o u r . Selon le G o u v e r n e m e n t , il 
n ' a p p a r t i e n t pas à c e t t e d e r n i è r e de se s u b s t i t u e r aux au to r i t é s 
f rançaises pour d é t e r m i n e r la me i l l eu re pol i t ique pour r é g l e m e n t e r 
l 'accès à la C o u r de cassa t ion ou p o u r éva luer les faits qu i on t condui t le 
p r e m i e r p rés iden t de la C o u r de cassa t ion à a d o p t e r une décision plutôt 
q u ' u n e a u t r e . 

47 . Su r l ' appl ica t ion d e ces p r inc ipes a u x cas d ' e spèce , le 
G o u v e r n e m e n t c o m m e n c e pa r c o n s t a t e r que d a n s les d e u x affaires 
a u c u n e exécu t ion , m ê m e par t i e l l e , des a r r ê t s r e n d u s p a r les cours 
d ' appe l d 'Amiens et de Lyon n ' a é té é tab l ie ou a l l éguée . Les r e t r a i t s du 
rôle des pourvois se ra ien t donc bien p r o p o r t i o n n é s au but poursuivi par 
le déc re t du 20 juillet 1989 ( p a r a g r a p h e 35 c i -dessus) , à savoir i n t rodu i r e 
une m e s u r e d ' a d m i n i s t r a t i o n et de r égu la t ion des t i née à r a p p e l e r le 
c a r a c t è r e e x t r a o r d i n a i r e du pourvoi en cassa t ion et à g a r a n t i r au 
bénéfic ia i re d ' u n e décis ion de ju s t i ce exécu to i re la p le ine effectivité des 
p ré roga t ives qu i lui ont é té r e c o n n u e s pa r les j u g e s du fond. Les décisions 
de r e t r a i t s e r a i en t i n t e r v e n u e s au t e r m e d ' un d é b a t public et 
con t r ad ic to i r e de n a t u r e à p e r m e t t r e l ' e x a m e n effectif et concre t des 
conséquences m a n i f e s t e m e n t excessives invoquées . C e s d e r n i è r e s , 
soul igne le G o u v e r n e m e n t , doivent ê t r e e x a m i n é e s au r e g a r d de 
l ' exécut ion de l ' a r rê t c r i t iqué et non de la décis ion de r e t r a i t du rôle. Il 
ne suffit pas de se prévalo i r des conséquences fâcheuses q u ' e n g e n d r e r a i t 
l ' exécut ion de l ' a r rê t f rappé de pourvoi , mais il faut é tab l i r u n e s i tua t ion 
p a t r i m o n i a l e dé l ica te en fourn i s san t les pièces jus t i f ica t ives p e r t i n e n t e s 
et nécessa i res au déba t con t r ad i c to i r e . La j u r i s p r u d e n c e de la C o u r de 
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cassa t ion a ainsi pr is en cons idé ra t ion , p a r e x e m p l e , l 'âge avancé d 'un 
r e q u é r a n t et ses ressources insuff isantes , u n e s a n t é déf ic ien te , des 
p r o b l è m e s pe r sonne l s , famil iaux ou profess ionnels d ' u n e acu i t é 
pa r t i cu l i è r e . 

O r , d a n s l 'affaire Desbo rdes et O r n e r , les r e q u é r a n t s se s e ra i en t bo rnés 
à faire valoir qu ' i l s ont o b t e n u l 'aide ju r id i c t ionne l l e t and i s q u e la pr i se e n 
c h a r g e de deux m i n e u r s et des r evenus m e n s u e l s de moins 862 F R F sont 
des é l é m e n t s qui n ' on t pas é t é po r t é s à la conna i s sance du p r e m i e r 
p r é s iden t . D a n s l ' au t r e affaire, M. Annon i di Gusso la se se ra i t l imi té à 
jo indre à sa d e m a n d e une not if icat ion de droi t au revenu m i n i m u m 
d ' inse r t ion pour les a n n é e s 1995 e t 1996. 

O u t r e q u e les r e q u é r a n t s n ' a u r a i e n t pas fourni l ' ensemble des 
jus t i f icat i fs a t t e s t a n t d e leur p r é c a r i t é , le m o n t a n t de la s o m m e exigée 
d a n s le cad re de l ' exécut ion des décisions a t t a q u é e s ne sera i t pas 
d i s p r o p o r t i o n n é pa r r a p p o r t à leurs ressources , et n ' a u r a i t pas franchi les 
l imi tes c o n s t a t é e s par la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e 
d a n s les affaires Ferville c. F r a n c e ( r e q u ê t e n" 27659/95 , r appor t du 31 aoû t 
1998, non publ ié) et M a r c Venot (p réc i tée ) où les r e q u é r a n t s é t a i e n t 
r e spec t i vemen t d é b i t e u r s des s o m m e s de 5 403 339 et 2 500 000 F R F 
a u g m e n t é e s des i n t é r ê t s . Le G o u v e r n e m e n t sou t i en t q u e le m o n t a n t de 
la s o m m e exigée d a n s le c ad re de l ' exécut ion de la décis ion a t tacpiée 
cons t i tue un c r i t è re d é t e r m i n a n t clans l ' appréc ia t ion du c a r a c t è r e 
p r o p o r t i o n n é de la m e s u r e en cause et r appe l le à cet é g a r d q u e 
les r e q u é r a n t s é t a i en t i n i t i a l emen t c o n d a m n é s à payer les s o m m e s de 
38 669 et 9 0 3 7 1 F R F . 

Sur les a u t r e s c r i t è r e s à p r e n d r e é v e n t u e l l e m e n t en cons idé ra t ion , tels 
q u e les chances de succès du pourvoi ou l ' ob ten t ion de l 'aide 
j u r id i c t i onne l l e , le G o u v e r n e m e n t rappe l le q u e , parce que sa décis ion est 
une m e s u r e d ' a d m i n i s t r a t i o n judic ia i re , le p r e m i e r p r é s i d e n t ne p e u t 
app réc i e r les chances de succès d u pourvoi formé pa r les d e m a n d e u r s en 
cassa t ion . U n e telle a p p r é c i a t i o n n ' es t pas exigée pa r l 'ar t icle 1009-1 qui 
prévoit s e u l e m e n t u n e x a m e n objectif de l ' exécut ion ou de la non-
exécu t ion de l ' a r rê t a t t a q u é et u n e app réc i a t i on de la s i tua t ion 
pe r sonne l l e d e s pa r t i e s . Il i m p o r t e p e u dès lors de c o n s t a t e r q u e d a n s 
l 'affaire Desbordes et O r n e r le j u g e m e n t de p r e m i è r e in s t ance ait é té 
inf i rmé au s t ade de l ' appel , ca r c e t t e con t rad ic t ion est sans inc idence sur 
la décis ion du p r e m i e r p r é s iden t d ' o r d o n n e r ou non le r e t r a i t . Il en est de 
m ê m e de l 'ob ten t ion de l 'aide jur id ic t ionnel le qui ne peu t ê t r e ana lysée 
c o m m e un é l é m e n t g a r a n t i s s a n t le sé r ieux du pourvoi - tou t au plus 
pou r r a i t -on cons idé re r qu' i l s 'agit d ' une « p r é s o m p t i o n » q u a n t à 
l ' ex is tence d e c o n s é q u e n c e s m a n i f e s t e m e n t excessives - qu i ne d i spense 
pas d ' e x é c u t e r les décis ions des cours d ' appe l . 

Le G o u v e r n e m e n t en conclut q u e les condi t ions d a n s lesquel les il a é té 
fait app l ica t ion aux r e q u é r a n t s de l 'ar t icle 1009-1 du nouveau code de 
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p r o c é d u r e civile n 'on t pas m é c o n n u le droi t d 'accès de ceux-ci à la C o u r de 
cassa t ion . Si, d a n s u n p r e m i e r t e m p s , le G o u v e r n e m e n t s 'en é t a i t r e m i s à 
la sagesse de la C o u r p o u r appréc ie r le bien-fondé du gr ief soulevé pa r 
M. Annon i di Gussola , il conclut finalement au défau t de fondemen t 
c o m p t e t e n u d e l ' absence d ' é l é m e n t s d ' i n f o r m a t i o n don t d isposai t le 
p r e m i e r p r é s iden t de la C o u r de cassa t ion pour s t a t u e r sur les 
éven tue l l es « c o n s é q u e n c e s m a n i f e s t e m e n t excess ives». 

B. A p p r é c i a t i o n d e la C o u r 

48. La C o u r r appe l l e d ' e m b l é e sa j u r i s p r u d e n c e c o n s t a n t e selon 
laquel le il ne lui a p p a r t i e n t pas de se s u b s t i t u e r aux ju r id ic t ions i n t e rnes . 
C 'es t au p r e m i e r chef aux a u t o r i t é s na t iona le s , n o t a m m e n t aux cours et 
t r i b u n a u x , qu' i l i ncombe d ' i n t e r p r é t e r la légis la t ion i n t e r n e . P a r a i l leurs , 
le «dro i t à un t r i b u n a l » , don t le dro i t d 'accès cons t i tue un aspect 
pa r t i cu l i e r , n 'es t pas absolu et se p r ê t e à des l imi ta t ions imp l i c i t emen t 
admises , n o t a m m e n t q u a n t aux condi t ions d e recevabi l i té d ' u n r ecour s , 
ca r il appel le de p a r sa n a t u r e m ê m e une r é g l e m e n t a t i o n p a r l 'Eta t , 
lequel jou i t à cet é g a r d d ' une c e r t a i n e m a r g e d ' app réc i a t i on (voir, p a r m i 
d ' a u t r e s , les a r r ê t s Edif icaciones M a r c h Ga l l ego S.A. c. E s p a g n e du 
19 février 1998, Recueil des arrêts et décisions 1998-1, p . 290, § 34, et Garcia 

Manibardo c. Espagne, n" 38695/97 , § 36, C E D H 2000-11). 
49 . E n l 'espèce, les r e t r a i t s d e s pourvois d u rôle d e la C o u r de cassa t ion 

r é s u l t a i e n t de la décis ion pr ise p a r le p r e m i e r p r é s iden t de la C o u r de 
cassa t ion faisant appl ica t ion de l 'ar t ic le 1009-1 du nouveau code de 
p r o c é d u r e civile au mot i f q u e les r e q u é r a n t s ne jus t i f i a ien t pas avoir 
exécu té les décisions f rappées de pourvoi . 

50. La C o u r e s t ime l ég i t imes les bu t s poursuivis p a r ce t t e obl igat ion 
d ' exécu t ion d ' une décis ion, à savoir n o t a m m e n t a s s u r e r la p ro tec t ion du 
c réanc ie r , évi ter les pourvois d i la to i res , renforcer l ' au to r i t é des j u g e s du 
fond, d é s e n g o r g e r le rôle de la C o u r de cassa t ion . La C o u r no te en effet 
q u ' u n tel sys t ème peu t p e r m e t t r e , p rov i so i r emen t , de r édu i re 
l ' e n c o m b r e m e n t d u rôle d e la h a u t e j u r id i c t i on , en a t t e n d a n t que les 
pourvois en cassa t ion soient e x a m i n é s d a n s des dé la is conformes à 
l ' exigence du «dé la i r a i s o n n a b l e » g a r a n t i pa r l 'ar t ic le 6 § 1 de la 
Conven t i on . 

5 1 . En tout é t a t de cause , si « un sys tème qui peu t s u b o r d o n n e r l 'accès 
à une ju r id i c t ion de recours au v e r s e m e n t d ' u n e c e r t a i n e s o m m e d u e au 
t i t r e de l ' a r rê t d ' appe l , [peu t ] soulever un p r o b l è m e au r e g a r d d e l 'ar t ic le 6 
§ 1 de la C o n v e n t i o n » , toutefois , « c e t t e d isposi t ion ne s 'oppose pas à u n e 
r é g l e m e n t a t i o n de l 'accès des jus t i c i ab les à une ju r id i c t ion de recours , 
pourvu q u e c e t t e r é g l e m e n t a t i o n ai t p o u r b u t d ' a s s u r e r u n e bonne 
a d m i n i s t r a t i o n de la j u s t i c e » (décision M. c. F rance p r éc i t é e ) . A cet 
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égard , la C o m m i s s i o n a e s t imé q u e le sys t ème prévu à l 'ar t ic le 1009-1 
visait u n e bonne a d m i n i s t r a t i o n de la j u s t i ce en re levan t qu ' i l « t e n d à 
a s s u r e r le respec t du pr inc ipe selon lequel le pourvoi en cassa t ion , qu i se 
l imi te à un e x a m e n en dro i t , est cons idé ré , en m a t i è r e civile, c o m m e un 
recours e x t r a o r d i n a i r e qu i , pa r p r inc ipe , n ' a pas d'effet suspensif. Son 
appl ica t ion n 'es t au d e m e u r a n t pas a u t o m a t i q u e : saisi d ' u n e r e q u ê t e , le 
p r e m i e r p r é s i d e n t de la C o u r de cassa t ion se p r o n o n c e à l ' issue d ' u n e 
p r o c é d u r e con t rad ic to i r e et ne p r o n o n c e r a le r e t r a i t du pourvoi q u e p o u r 
a u t a n t qu ' i l ne lui a p p a r a î t pas q u ' u n e telle m e s u r e r i sque d ' e n t r a î n e r des 
conséquences m a n i f e s t e m e n t excessives. La C o m m i s s i o n relève enfin q u e 
la m e s u r e de r e t r a i t a pour seul effet de s u s p e n d r e l ' ins tance , j u s q u ' à 
l ' exécut ion de l ' a r rê t de c o n d a m n a t i o n » (M. c. F r a n c e p r éc i t é e ) . 

52 . La C o u r n ' e n t e n d pas reven i r su r la compa t ib i l i t é de ce sys t ème 
avec les d isposi t ions de la Conven t i on . Elle rappe l le qu 'e l l e cons idè re 
e l l e -même que « l ' exécu t ion d 'un j u g e m e n t ou a r r ê t doit ê t r e cons idé rée 
c o m m e faisant pa r t i e i n t é g r a n t e du procès au sens de l 'ar t icle 6» ( a r r ê t s 
H o r n s b y c. G r è c e du 19 m a r s 1997, Recueil 1997-11, pp . 510-511, § 40, et 
Immobiliare Suffi c. Italie [ G C ] , n" 22774/93 , § 63 , C E D H 1999-V). Elle 
note c e p e n d a n t que l ' exécut ion , d a n s les p r é s e n t e s affaires, a cela de 
pa r t i cu l i e r q u e l ' appréc ia t ion des m e s u r e s de r e t r a i t au r e g a r d des bu t s 
visés par l 'ar t ic le 1009-1 revêt u n e d imens ion pa r t i cu l i è re pu i sque c'est le 
d é f e n d e u r au pourvoi qui peu t d e m a n d e r le r e t r a i t du pourvoi du rôle de la 
C o u r de cassa t ion , avec le r i sque d ' u n e ce r t a ine « p r i v a t i s a t i o n » de la 
j u s t i c e . 

53 . La t â che de la C o u r consis te dès lors à e x a m i n e r si, en l ' espèce, les 
m e s u r e s de r ad i a t i on p rononcées en app l ica t ion de l 'ar t ic le 1009-1 du 
nouveau code d e p r o c é d u r e civile n 'on t pas r e s t r e i n t l 'accès ouver t aux 
r e q u é r a n t s « d ' u n e m a n i è r e ou à u n point tels q u e le d ro i t s 'en t rouve 
a t t e i n t d a n s sa subs t ance m ê m e » , si celles-ci poursu iven t un bu t l ég i t ime 
et s'il ex is te un r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens 
employés et le bu t visé ( a r r ê t A s h i n g d a n e p réc i t é , pp . 24-25, § 57) . En 
d ' a u t r e s t e r m e s , à la l umiè r e des « c o n s é q u e n c e s m a n i f e s t e m e n t 
excess ives» app réc i ées p a r le p r e m i e r p rés iden t de la C o u r de cassa t ion , 
il i m p o r t e pour la C o u r de d é t e r m i n e r si les m e s u r e s de r e t r a i t , tel les 
qu 'e l les ont é t é app l i quées aux cas l i t igieux, s ' ana lysen t en une e n t r a v e 
d i s p r o p o r t i o n n é e au dro i t d 'accès des r e q u é r a n t s à la h a u t e ju r id i c t ion . 

54. La C o u r r appe l l e que l 'ar t icle 6 § 1 de la Conven t i on n 'obl ige pas 
les E t a t s c o n t r a c t a n t s à i n s t i t u e r des cours d ' appe l ou de cassa t ion . 
Toute fo i s , si de tel les j u r id i c t ions sont ins t i tuées , la p r o c é d u r e qui s'y 
dé rou le doit p r é s e n t e r les g a r a n t i e s p révues à l 'ar t icle 6, n o t a m m e n t en 
ce qu ' i l a s su re aux p l a ideu r s un droi t effectif d 'accès aux t r i b u n a u x p o u r 
les décis ions re la t ives à « l eu r s d ro i t s et obl iga t ions de c a r a c t è r e civil» 
( a r r ê t Levages P r e s t a t i o n s Services c. F r a n c e du 23 oc tobre 1996, Recueil 
1996-V, p. 1544, § 44) . 
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55. En l 'espèce, la C o u r relève q u e les m e s u r e s de r e t r a i t ont é té prises 
au mot i f q u e les r e q u é r a n t s n ' ava ien t jus t i f ié d ' a u c u n e di l igence p rop re à 
faire conc lure à leur volonté de dé fé re r à la décis ion des j u g e s du fond et 
n ' i nvoqua ien t a u c u n e s i tua t ion pe r sonne l l e p rop re à faire c r a i n d r e ou 
p r é s u m e r des « c o n s é q u e n c e s m a n i f e s t e m e n t excess ives» en cas 
d ' exécu t ion . O r elle cons t a t e q u e les r e q u é r a n t s se t rouva i en t d a n s des 
s i tua t ions de s u r e n d e t t e m e n t et q u e leurs condi t ions de vie p réca i r e s ne 
pouvaien t pas p r ê t e r à con t roverse à l ' époque des d e m a n d e s de r e t r a i t du 
rôle. La s i t ua t ion de « R M I s t e » de M. A n n o n i di Gusso la , i n c h a n g é e tout 
au long du déla i de p é r e m p t i o n , ne lui a i n c o n t e s t a b l e m e n t pas pe rmis 
d ' env i sager un d é b u t d ' exécu t ion de la décis ion de la cour d ' a p p e l ; les 
r e s sources i n e x i s t a n t e s puis insuff i santes des r e q u é r a n t s D e s b o r d e s et 
O r n e r à la m ê m e époque la issa ient p r é s a g e r la m ê m e imposs ib i l i té . Le 
G o u v e r n e m e n t a ce r t e s ra ison de cons idé re r q u e la condi t ion de 
l ' é p u i s e m e n t des voies de recours i n t e r n e s est t h é o r i q u e m e n t r empl ie 
u n e fois la p é r e m p t i o n acqu i se et qu ' i l en est de m ê m e p o u r pouvoir se 
p r é t e n d r e v ic t ime a u sens de l 'ar t icle 34 de la Conven t ion . La C o u r 
observe c e p e n d a n t q u e le gr ief des r e q u é r a n t s po r t e p r é c i s é m e n t sur 
l ' impossibi l i té de faire j u g e r l eur pourvoi c o m p t e t e n u de ce q u ' a u c u n e 
exécu t ion des décis ions a t t a q u é e s n ' é t a i t r a i s o n n a b l e m e n t env isageab le . 
En effet, la d i sp ropor t ion e n t r e les s i t ua t ions ma té r i e l l e s respec t ives des 
r e q u é r a n t s et les s o m m e s dues au t i t r e des décisions f rappées de pourvoi 
ressor t à l 'évidence et la C o u r ne p a r t a g e pas l 'opinion du G o u v e r n e m e n t 
selon laquel le elle ne suffisait pas à f ranchi r les l imi tes c o n s t a t é e s p a r la 
C o m m i s s i o n d a n s les affaires Fervil le et M a r c V e n o t p réc i t ées . 

56. La C o u r rappe l le que «(...) la C o n v e n t i o n doit se lire à la l umiè re 
des condi t ions de vie d ' au jou rd ' hu i (...), et à l ' i n t é r i eu r de son c h a m p 
d ' app l ica t ion elle t end à u n e p ro t ec t i on réel le et conc rè t e de l ' individu 
(...). O r si elle énonce p o u r l ' essent ie l des dro i t s civils et po l i t iques , 
n o m b r e d ' e n t r e eux ont des p r o l o n g e m e n t s d ' o rd re é c o n o m i q u e ou social. 
(...) La C o u r n ' e s t i m e donc pas devoir é c a r t e r tel le ou tel le i n t e r p r é t a t i o n 
pour le s imple mot i f q u ' à l ' adop te r on risquerait d ' e m p i é t e r sur la sphère 
des d ro i t s é c o n o m i q u e s et s o c i a u x ; nul le cloison é t a n c h e ne s épa re celle-ci 
du d o m a i n e de la C o n v e n t i o n » (a r rê t Airey c. I r l ande du 9 oc tob re 1979, 
série A n° 32, pp. 14-15, § 26) . Elle e s t i m e dès lors q u e la p r é c a r i t é des 
s i tua t ions respec t ives des r e q u é r a n t s , exc luan t ne sera i t -ce q u ' u n d é b u t 
d ' exécu t ion des c o n d a m n a t i o n s p rononcées en appe l , cons t i tue l ' é l ément 
décisif de l ' e x a m e n de la l imi ta t ion a p p o r t é e à leur droi t d 'accès à la C o u r 
de cassa t ion . 

57. A cet éga rd , la C o u r e s t ime q u e la not i f icat ion du dro i t au revenu 
m i n i m u m d ' inse r t ion d a n s un cas , et le cons ta t de ressources i nex i s t an t e s 
d a n s l ' au t r e ( r e s so r t an t de la décis ion du b u r e a u d 'a ide ju r id ic t ionne l l e ) 
sont suffisants en e u x - m ê m e s pour t é m o i g n e r des s i tua t ions ma té r i e l l e s 
qui a u r a i e n t dû e n t r e r en l igne de c o m p t e d a n s l ' appréc ia t ion du p r e m i e r 
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p ré s iden t de la C o u r de cassa t ion . O r force est de c o n s t a t e r qu 'e l les n 'ont 
pas é t é pr ises en cons idé ra t ion d a n s l ' e x a m e n des « c o n s é q u e n c e s 
m a n i f e s t e m e n t excess ives» q u e l ' exécut ion des a r r ê t s d ' appe l l eu r a u r a i t 
c ausées . La C o u r relève q u e les o r d o n n a n c e s de r e t r a i t ne sont pas 
mot ivées et qu ' e l l e s sont i den t iques d a n s les deux c a s ; elles ne 
p e r m e t t e n t pas de s ' a s su re r que les r e q u é r a n t s ont bénéficié d ' u n 
e x a m e n effectif et concre t de leurs s i tua t ions . La C o u r est d 'avis q u e les 
s i tua t ions p réca i r e s des r e q u é r a n t s a u r a i e n t pu c o n s t i t u e r u n e sor te de 
p r é s o m p t i o n s imple des « c o n s é q u e n c e s m a n i f e s t e m e n t excess ives» 
c o m m e l 'envisage d ' a i l l eurs la j u r i s p r u d e n c e r é c e n t e de la C o u r de 
cassa t ion en la m a t i è r e ( p a r a g r a p h e 36 c i -dessus) . A tout le moins , le 
refus du p rés iden t d ' accéde r aux d e m a n d e s de m a i n t i e n des pourvois au 
rôle de la C o u r de cassa t ion a u r a i t dû ê t r e mot ivé , à la su i te d 'un e x a m e n 
a t t e n t i f et comple t des s i tua t ions des r e q u é r a n t s . A cet éga rd , la C o u r 
no te q u e le nouveau t ex t e de l 'ar t icle 1009-1 ( p a r a g r a p h e 35 ci-dessus) 
prévoi t q u e la décis ion de r e t r a i t es t pr i se ap rè s obse rva t ions d e s pa r t i e s 
et non plus un s imple avis, ce qui s emble al ler d a n s le sens d ' une plus 
g r a n d e pr ise en cons idé ra t ion des i n t é r ê t s de celles-ci. 

58 . La C o u r relève enfin, i n d é p e n d a m m e n t du fait que 
l ' appréc ia t ion des « c o n s é q u e n c e s m a n i f e s t e m e n t excess ives» est 
indi f férente à la va l eu r des moyens de cassa t ion soulevés, que la 
r é fo rme de l 'ar t ic le 1009-1 oblige d é s o r m a i s le d é f e n d e u r au pourvoi à 
p r é s e n t e r r a p i d e m e n t sa d e m a n d e de r e t r a i t du rôle afin qu ' i l ne soit 
pas po r t é t r op l o n g t e m p s a t t e i n t e au droi t du d e m a n d e u r d ' accéde r à la 
C o u r de cassa t ion . La C o u r y voit la volonté de ne pas pa ra lyse r les 
pourvois don t l ' issue s ' annonce ra i t défavorable aux i n t é r ê t s du 
dé fendeu r . A cet éga rd , elle no te q u e la c o n t r a r i é t é des décis ions de 
p r e m i è r e in s t ance et d ' appe l d a n s la r e q u ê t e des époux Desbo rdes -
O m e r pouvai t la isser suppose r l ' exis tence d ' un d é b a t sur u n e ques t i on 
de droi t qu i a u r a i t pu p r é s e n t e r des chances de succès. Elle n ' e s t i m e 
pas nécessa i re c e p e n d a n t de revenir sur l ' appréc ia t ion du c a r a c t è r e 
« d é f e n d a b l e » ou non des pourvois en cassa t ion in t rodu i t s par les 
r e q u é r a n t s - l ' absence d ' exécu t ion possible des décis ions a t t a q u é e s et 
d ' e x a m e n des « c o n s é q u e n c e s m a n i f e s t e m e n t excess ives» lui pa r a i s s an t 
suff isante - , mais cons idè re q u e le fait que l 'aide jur id ic t ionnel le ait é té 
accordée au d e m a n d e u r au pourvoi p o u r r a i t laisser suppose r qu ' i l n 'es t 
p a s en m e s u r e d ' e x é c u t e r les c o n d a m n a t i o n s f inancières mises à sa 
c h a r g e pa r la décis ion c r i t i quée alors q u e son pourvoi é ta i t fondé sur 
un moyen sér ieux . 

59. Au vu de l ' ensemble de ces c i rcons tances , la C o u r cons idère que les 
décisions de r a d i a t i o n des pourvois des r e q u é r a n t s du rôle de la C o u r de 
cassa t ion ont cons t i t ué des m e s u r e s d i s p r o p o r t i o n n é e s au r e g a r d des bu t s 
visés et q u e l 'accès effectif des in t é res sés à la h a u t e j u r i d i c t i on s 'en est 
t rouvé e n t r a v é . 
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P a r t a n t , la C o u r re je t t e les excep t ions p ré l imina i r e s du G o u v e r n e m e n t 
et conclut à la violat ion de l 'ar t icle 6 § 1 de la Conven t i on . 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

60. Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

61 . D a n s son fo rmula i r e de r e q u ê t e , M. Annon i di Gusso la e s t i m a i t son 
pré judice m a t é r i e l et m o r a l à 200 000 francs français (FRF) , cons t i tué 
n o t a m m e n t p a r la p e r t e d e chance de faire a n n u l e r sa c o n d a m n a t i o n et 
p a r les m e n a c e s p e r m a n e n t e s de la b a n q u e DIN. Les époux Desbo rdes -
O m e r r é c l a m e n t la m ê m e s o m m e pour les m ê m e s ra isons . 

62. La C o u r relève q u e la seule base à r e t e n i r pour l 'octroi d 'une 
sa t is fact ion é q u i t a b l e rés ide en l 'espèce d a n s le fait q u e les r e q u é r a n t s 
n 'on t pu j o u i r devan t la C o u r de cassa t ion des g a r a n t i e s de l 'a r t ic le 6. 
Elle ne sau ra i t ce r t e s spécu le r sur ce q u ' e û t é té l ' issue des procès d a n s le 
cas con t r a i r e , mais e s t ime q u e les r e q u é r a n t s ont subi un tor t mora l 
c e r t a i n d u fait de l ' absence d 'accès à la C o u r de cassa t ion , q u e le cons ta t 
de violat ion de la Conven t i on figurant d a n s le p r é sen t a r r ê t ne suffit pas à 
r e m é d i e r . S t a t u a n t en équ i t é , c o m m e le veut l 'ar t icle 4 1 , la C o u r a l loue la 
s o m m e d e 100 000 F R F à M . A n n o n i di Gusso l a et la s o m m e d e 50 000 FRF 
à c h a c u n des époux D e s b o r d e s - O m e r . 

B. Fra is e t d é p e n s 

63. M . A n n o n i di Gusso la sollicite le r e m b o u r s e m e n t d ' u n e s o m m e de 
28 702 F R F pour les frais exposés devan t les o r g a n e s de la Conven t ion . Les 
époux D e s b o r d e s - O m e r fixent c e t t e s o m m e à 29 908 FRF . 

64. Le G o u v e r n e m e n t aff irme q u e , c o m p t e t e n u du fait que les d e u x 
affaires conce rna i en t l 'une et l ' au t r e le m ê m e grief, fondé sur la violat ion 
de la m ê m e disposi t ion du nouveau code de p rocédure civile, et é t a i en t 
p r é s e n t é e s pa r le m ê m e avocat , le d é c o m p t e des frais se ra i t excessif. Il 
p ropose d ' a l louer pour c h a c u n e des affaires 10 000 FRF. 

65 . La C o u r ne p a r t a g e pas l 'opinion du G o u v e r n e m e n t et accorde les 
s o m m e s r éc l amées , soit 28 702 F R F à M. A n n o n i di Gusso la et 
14 904,50 F R F à c h a c u n des époux D e s b o r d e s - O m e r . 
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C. I n t é r ê t s m o r a t o i r e s 

66. Selon les in fo rma t ions don t la C o u r dispose , le t a u x d ' i n t é r ê t légal 
appl icable en F r a n c e à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 2,74 % 
l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Joint les r e q u ê t e s ; 

2. Joint au fond les excep t ions p r é l i m i n a i r e s du G o u v e r n e m e n t et les 
rejette ; 

3. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la Conven t i on ; 

4. Dit 

a) q u e l 'E ta t d é f e n d e u r doit ve r se r aux r e q u é r a n t s , d a n s les t rois mois 
à c o m p t e r d u j o u r où l ' a r rê t s e r a devenu défini t i f c o n f o r m é m e n t à 
l 'ar t icle 44 § 2 de la Conven t i on : 

i. 100000 F R F (cent mille francs français) pour d o m m a g e m o r a l à 
M. A n n o n i di Gusso la et 50 000 F R F ( c i n q u a n t e mille francs 
français) à c h a c u n des époux D e s b o r d e s - O m e r ; 
ii. 28 702 F R F (vingt-hui t mille sept cen t deux francs français) à 
M. A n n o n i di Gusso l a et 14904,50 F R F ( q u a t o r z e mil le n e u f cen t 
q u a t r e francs français c i n q u a n t e cen t imes ) à c h a c u n des époux 
D e s b o r d e s - O m e r p o u r frais et d é p e n s ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d ' un i n t é r ê t s imple de 2,74 % 
l 'an à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

5. Rejette la d e m a n d e de sat isfact ion équ i t ab l e pour le su rp lus . 

Fai t en f rançais , puis c o m m u n i q u é p a r écr i t le 14 n o v e m b r e 2000, en 
app l ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ 

Greff ière 
W . FUHRMANN 

Prés iden t 
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SUMMARY1 

Access to a court - appeal to Court of Cassation not examined because of 
failure to comply with judgment of the court of appeal 

Article 6 § 1 

Access to a court - Civil proceedings - Appeal to Court of Cassation not examined because of 
failure to comply with judgment of the court of appeal - Effective access to the Court of Cassation 
- Removal of an appeal from the Court of Cassation's list - System aimed at ensuring a proper 
administration of justice - Applicants' precarious financial circumstances made compliance 
with the judgment of the court of appeal impossible - Lack of an effective examination in 
practice of the issue of "manifestly unreasonable consequences" - Whether the measure mas 
reasoned and proportionate 

* 

The three applicants entered into loan agreements for the purchase of consumer 
goods, but defaulted on some of the repayments. The lenders issued proceedings 
against them and, on appeal, the first applicant (Mr Annoni di Gussola) was 
ordered to pay approximately 100,000 French francs (FRF) and the second 
applicants (Mr Omer and Ms Desbordes), approximately FRF 40,000. The 
applicants did not comply with the judgments of the courts of appeal and lodged 
appeals with the Court of Cassation. The second applicants were granted legal aid. 
On an application by the lenders the President of the Court of Cassation ordered 
the removal of the appeals from the list because of the applicants' failure to comply 
with the judgments of the courts of appeal. Under French legislation an appeal to 
the Court of Cassation in civil proceedings is an extraordinary remedy which has 
no suspensive effect and Article 1009-1 of the New Code of Civil Procedure lays 
down that the President of the Court of Cassation may, on application by the 
respondent, order the removal of the appeal from the list for failure to comply 
with the impugned decision, provided that compliance would not be apt to entail 
"manifestly unreasonable consequences". In the case before the Court, the 
President of the Court of Cassation found that the foreseeable consequences of 
compliance with the judgments of the courts of appeal would not be 
unreasonable. At the time the judgments of the courts of appeal were delivered 
the first applicant was in receipt of minimum welfare benefit, his monthly income 
being FRF 3,569. The disposable income of the second applicants as stated in the 
decision to grant them legal aid was minus FRF 862 monthly. When the orders 
were made for the removal of the appeals from the list, the sums owed, inclusive 
of interest for late payment, were FRF 80,000 by the second applicants and 
FRF 150,000 by the first applicant. 

1. This summary by the Registry does not bind the Court. 
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Held 

(1) Preliminary objections (failure to exhaust domestic remedies and lack of 
standing as a victim): The issues raised by the objections were identical to those 
raised by the merits and were therefore joined to the merits. 
(2) Article 6 § 1: The aims pursued under the system established by Article 1009-1 
imposing an obligation on appellants to comply with appeal court decisions were 
legitimate, notably protecting creditors, avoiding dilatory appeals, reinforcing the 
authority of the courts below and relieving congestion in the Court of Cassation's 
list. The Commission had considered that the system, which was aimed at securing 
the proper administration of justice, was compatible with the Convention and the 
Court did not intend to reopen that issue. In the case before it, a peculiar feature of 
the decision whether to order the removal of the appeal from the Court of 
Cassation's list was that it was the respondent to the appeal who was entitled to 
make the application, with the danger that entailed of justice being subject to a 
degree of "privatisation". In the light of the question of "manifestly unreasonable 
consequences" which the President of the Court of Cassation's had to examine, the 
Court had to determine whether the order for removal of the appeals from the list 
made in the cases in issue had amounted to a disproportionate interference with 
the applicants' right of access to the Court of Cassation. The Court noted that the 
orders for the removal of the appeals from the list had been made on the ground 
that the applicants had failed to demonstrate an intention to comply with the 
decisions of the courts of appeal or that compliance was likely to entail 
"manifestly unreasonable consequences". However, at the time the applications 
for removal of the appeals from the list were made the applicants were 
indisputably heavily in debt and their financial situation was precarious, which 
made even beginning to comply with the courts of appeal's orders impossible. The 
Government could not plead in aid a failure to exhaust domestic remedies or lack 
of standing as a victim, since the applicants' complaint was precisely that it had 
been impossible for them to comply with the impugned appeal court decisions 
because of the clear disproportion between their financial circumstances and the 
sums they had to pay. The precariousness of the applicants' financial 
circumstances constituted the decisive factor in the examination of the 
limitations on their right of access to the Court of Cassation. The President of 
the Court of Cassation had failed to take those financial circumstances into 
account when examining the issue of "manifestly unreasonable consequences", 
even though the fact that the first applicant was in receipt of minimum welfare 
benefit and the second applicants had been granted legal aid made it apparent 
that such circumstances existed. The orders for removal of the appeals from the 
list did not contain reasons and were identical in both cases and did not enable the 
Court to satisfy itself that the applicants' circumstances had been effectively 
examined in practice. The applicants' precarious financial circumstances could 
have created a sort of rebuttable presumption of the existence of "manifestly 
unreasonable consequences", as the Court of Cassation had recognised in its 
recent case-law. At the very least, the decisions ordering the removal of the 
appeals from the list should have been reasoned and preceded by a careful and 
thorough examination of the applicants' circumstances, as the new wording of 
Article 1009-1 seemed to require that greater attention should be paid to the 
parties' interests. It was unnecessary for the Court to examine whether or not the 
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appeals were "arguable", as the applicants' inability to comply with the impugned 
decisions and the failure to examine the issue of the "manifestly unreasonable 
consequences" sufficed. The fact that legal aid was granted to the second 
applicants suggested that they were not in a position to pay the sums ordered in 
the impugned decision and had a genuine ground of appeal. Consequently, the 
decisions to remove the appeals from the list were disproportionate having regard 
to the aims pursued, and the applicants' effective access to the Court of Cassation 
had been hindered as a result. Consequently, the Court dismissed the 
Government's preliminary objections. 
Conclusion: violation (unanimously). 
Article 41: The Court awarded certain sums for non-pecuniary damage and 
granted the sums claimed for costs and expenses. 
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In the c a s e o f A n n o n i d i G u s s o l a a n d O t h e r s v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r W. FUHRMANN, President, 
M r J . - P . COSTA, 

M r P. KüRis, 
M r s F . TUEKENS, 

M r K. JUNGWTERT, 

Sir Nicolas BRATZA, 
M r s H .S . GREVE, judges, 

and Mrs S. DOI.EE, Section Registrar, 
H a v i n g de l i be r a t ed in [private on 29 F e b r u a r y a n d 17 O c t o b e r 2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in two appl ica t ions (nos. 31819/96 and 33293/96) 
aga ins t the F rench Republ ic lodged wi th t he E u r o p e a n Commis s ion of 
H u m a n Righ t s (" the Commiss ion" ) u n d e r former Art icle 25 of the 
Conven t ion for the P ro tec t ion of H u m a n Rights and F u n d a m e n t a l 
F r e e d o m s (" the Conven t ion" ) by t h r e e F r e n c h na t iona l s , M r Gu ido Annon i 
di Gussola , and Ms Valér ie Desbordes and Mr S t é p h a n e O r n e r ("the 
app l i can t s" ) , the first on 4 J u n e and the o t h e r two on 26 S e p t e m b e r 1996. 

2. T h e F r e n c h G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by 
the i r Agen t , M r R. A b r a h a m , D i r ec to r of Legal Affairs, Min is t ry of 
Fore ign Affairs . 

3. Relying on Art ic le 6 § 1 of the Conven t ion , t he app l ican t s compla ined 
tha t they had been denied access to the C o u r t of Cassa t ion to appea l on 
points of law agains t the adverse j u d g m e n t s of the cour ts of appea l , as, 
desp i te the i r l imi ted financial m e a n s , the Pres iden t of the C o u r t of 
Cassa t ion h a d removed the i r appea l s from the C o u r t of C a s s a t i o n list 
p u r s u a n t to Art icle 1009-1 of the New Code of Civil P rocedu re . 

4. O n 1 4 J a n u a r y 1998 the C o m m i s s i o n (Second C h a m b e r ) dec ided to 
c o m m u n i c a t e t he appl ica t ions to the G o v e r n m e n t and invi ted t h e m to 
m a k e w r i t t e n observa t ions on the i r admiss ib i l i ty a n d m e r i t s . T h e 
G o v e r n m e n t s u b m i t t e d the i r obse rva t ions on 20 M a r c h 1998. Mr Gu ido 
Annon i di Gusso la repl ied on 4 D e c e m b e r 1998, and Ms Valé r ie 
Desbordes a n d M r S t é p h a n e O r n e r on 7 May 1998. 

5. T h e appl ica t ions were t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 
1998, w h e n Protocol No . 11 to the C o n v e n t i o n c a m e in to force (Art icle 5 
§ 2 of Protocol No. 11). T h e y w e r e a l loca ted to t he T h i r d Sect ion of the 
C o u r t (Rule 52 § 1 of the Rules of C o u r t ) . 

http://Doi.ee
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6. O n 6 J a n u a r y 2000 the C h a m b e r dec la red the appl ica t ions 
admiss ible . 

7. A h e a r i n g took place in public in t he H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 29 F e b r u a r y 2000 (Rule 59 § 2) . 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r s M. DUBROCARD, H e a d of the H u m a n Righ t s Sect ion, 

Legal Affairs D e p a r t m e n t , 
Min i s t ry of Fore ign Affairs, Agent, 

M r G. BlTTl, H u m a n Righ t s Office, 
D e p a r t m e n t of E u r o p e a n a n d I n t e r n a t i o n a l Affairs, 
Min is t ry of Jus t ice , Counsel; 

(b) for the applicants 
M r J.-A. BLANC, of t he Conseil d'Etat a n d 

C o u r t of C a s s a t i o n Bar , Counsel. 

T h e C o u r t h e a r d add res ses by M r Blanc and Mrs D u b r o c a r d . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e c a s e o f Mr A n n o n i di G u s s o l a 

8. O n 15 O c t o b e r 1990 a bank , Diffusion indus t r i e l l e nouvel le ( "DIN") , 
g r a n t e d t he app l i can t a c o n s u m e r loan in t h e s u m of 172,000 F r e n c h 
francs (FRF) wi th in t e re s t at the r a t e of 14.5% for t he p u r c h a s e of a 
vehicle . T h e loan was repayab le in fifty-seven m o n t h l y i n s t a l m e n t s of 
F R F 4,419.44 ( m a k i n g a to ta l of F R F 251,908.08) . 

9. In M a r c h 1991 the b a n k notif ied t he app l i can t of i ts i n t e n t i o n to 
seize the vehicle as he had failed to pay the J a n u a r y a n d F e b r u a r y 1991 
i n s t a l m e n t s . T h e app l i can t se t t l ed t he a r r e a r s . 

10. F r o m J u l y 1991 to O c t o b e r 1991 the app l ican t s topped p a y m e n t of 
t he i n s t a l m e n t s owing to defects in t h e vehic le . 

11. In N o v e m b e r 1991 he m a d e a p a y m e n t . 
12. O n 14 D e c e m b e r 1991 D I N t e r m i n a t e d t he loan a g r e e m e n t a n d 

had the car sold for F R F 74,243.56. It issued p roceed ings aga ins t t he 
appl ican t for p a y m e n t of t he ba l ance of t he loan. 

13. O n 24 Apr i l 1992 the P r e s i d e n t of N a n t u a Dis t r ic t C o u r t o r d e r e d 
the app l ican t to pay the s u m of F R F 98,032. T h e app l i can t , who con t e s t ed 
t he a m o u n t c l a imed and the price at which the car had been sold, appl ied 
to have tha t o r d e r set as ide . 

1. Note by the Registry. The Court 's decisions are obtainable from the Registry. 
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14. In a j u d g m e n t of 24 J u n e 1993 N a n t u a Dis t r ic t C o u r t o rde r ed the 
app l ican t to pay F R F 95,156.26 p lus in t e re s t at the c o n t r a c t u a l r a t e of 
14.5% and a fu r the r s u m of F R F 3,000. T h e app l ican t a p p e a l e d aga ins t 
t h a t j u d g m e n t , a r g u i n g tha t the bank had been at fault for sel l ing t he car 
at a der i sory pr ice . H e sough t an o r d e r aga ins t t he bank for t he p a y m e n t of 
d a m a g e s to be set-off aga ins t t he a m o u n t of his i n d e b t e d n e s s . In the 
a l t e rna t i ve , he asked to be al lowed to pay off the deb t over two yea r s . 

15. T h e app l ican t , w h o worked as a c o n s u l t a n t in Swi tze r land , was 
m a d e r e d u n d a n t in 1994. F r o m 1 J a n u a r y 1995 onwards he received 
m i n i m u m welfare benefi t (revenu minimum d'insertion — RMI) of F R F 3,569 
month ly . 

16. O n 31 M a y 1995 t h e Lyons C o u r t of A p p e a l pa r t l y al lowed the 
app l i can t ' s appea l , o r d e r i n g h im to pay D I N t h e s u m of F R F 90,371.26 
wi th i n t e r e s t at t he c o n t r a c t u a l r a t e from 19 F e b r u a r y 1992 plus 
F R F 3,000 by way of s t a t u t o r y c o m p e n s a t i o n . It held t h a t t he appl ican t 
had not es tab l i shed any fault on t he pa r t of the bank such as would 
w a r r a n t an o r d e r for d a m a g e s . 

17. T h e appl ican t a p p e a l e d to t he C o u r t of C a s s a t i o n on 18 S e p t e m b e r 
1995. H e lodged w r i t t e n submiss ions con ta in ing t h r e e g r o u n d s of appea l 
on 18 J a n u a r y 1996. In pa r t i cu l a r , he a r g u e d tha t D I N had ac ted unfair ly 
s ince, a l t h o u g h he had pa id off F R F 10,000 in N o v e m b e r 1991 a n d had 
u n d e r t a k e n to pay t h e ba l ance of t h e loan by t h e end of t h e year , D I N 
had none the l e s s seized the vehicle he had p u r c h a s e d wi th the aid of the 
loan a n d had it sold a t a der i sory pr ice . T h e app l ican t consequen t ly asked 
the C o u r t of C a s s a t i o n to rule t h a t t he C o u r t of Appea l had given 
insufficient r ea sons for its decis ion, in t h a t it had failed to expla in why it 
h a d re jec ted his g r o u n d of appea l based on the f inancial ins t i tu t ion ' s 
liability for m a k i n g his s i tua t ion worse by not se l l ing t h e car at its t rue 
va lue w h e n the p roceeds of sale would have been more t h a n a m p l e to 
cover the ba lance of the loan. 

18. O n 16 F e b r u a r y 1996 D I N appl ied for the a p p e a l to t he C o u r t of 
C a s s a t i o n to be s t ruck ou t of t h e list p u r s u a n t to Art ic le 1009-1 of t h e New 
Code of Civil P r o c e d u r e , as t he app l ican t h a d failed to comply wi th the 
C o u r t of Appea l ' s j u d g m e n t . 

19. T h e app l ican t lodged submiss ions in which h e exp la ined t h a t he 
was not in a posi t ion to pay any of t he a m o u n t c l a imed as he was 
unemployed , his only income since 1 J a n u a r y 1995 be ing m i n i m u m 
welfare benefi t of F R F 3,569 mon th ly . F u r t h e r m o r e , he was two years in 
a r r e a r s wi th his r en t . H e lodged add i t iona l submiss ions in forming the 
cour t t h a t he h a d m a d e an app l ica t ion for legal aid on 14 M a r c h 1996. 

20. By an o rde r of 16 Apri l 1996 following a h e a r i n g on 27 F e b r u a r y 
1996 t h e d e l e g a t e of t he P r e s i d e n t of t he C o u r t of C a s s a t i o n m a d e an 
o rde r for the case to be r e m o v e d from the list, hold ing: 
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"An order for 'removal from the list', which under this provision [Article 1009-1 ] may 
be made against a judgment debtor who appeals to the Court of Cassation, does not 
constitute a penalty for failure to exercise diligence or as a result of any inadmissibility. 

It is an administrative and regulatory measure intended to remind parties that an 
appeal to the Court of Cassation is an extraordinary remedy and to enable 
beneficiaries of enforceable judicial decisions to enjoy the prerogatives afforded them 
by the judges of the courts below in full, all in accordance with the fundamental rules 
of the administration of justice. 

All application may be made for such an order, which is provisional only and preserves 
all rights, remedies and grounds of appeal, as soon as the notice of appeal bringing the 
case before the Court of Cassation has been lodged with the registry of that court, 
without ihe applicant's having to wail until the time allowed to the appellant and the 
respondent for lodging their written submissions has expired. 

In the instant case, Cuido Annoni di Gussola has failed lo show that he has taken any 
steps apl to demons!rale his intention to comply with the decision of the court below and 
has not pleaded any persona] circumstances that give rise to a danger or presumption 
that compliance will entail manifestly unreasonable consequences. 

In those circumstances, the appeal must be removed from ihe Court of Cassation's 
list ..." 

21 . W i t h c o n t r a c t u a l i n t e r e s t , t h e s u m owed by the app l ican t at t h a t 
t i m e c a m e to more t h a n F R F 150,000. 

22. O n 15 M a r c h 1998 the app l ican t and his family were evicted from 
the i r h o m e af ter fai l ing to pay t he i r r e n t for two yea r s . 

23 . O n 1 Apri l 1998 the app l ican t began to receive a m o n t h l y 
r e t i r e m e n t pension of F R F 2,480.65. 

24. By an o r d e r of 25 N o v e m b e r 1998 the d e l e g a t e of the P r e s i d e n t of 
t h e C o u r t of C a s s a t i o n no ted t h a t t he a p p e a l h a d lapsed , no s t eps hav ing 
been t a k e n to p r o s e c u t e it in the two years since t he o r d e r r emov ing it 
from the list had been m a d e . 

B. T h e c a s e o f M s D e s b o r d e s a n d Mr O m e r 

25. After a loan offer was accep ted on 13 O c t o b e r 1990, a finance 
company , S O V A C , g r a n t e d Ms Desbo rdes a credi t facility in the s u m of 
F R F 85,000, wi th i n t e r e s t at 20.90%, for t h e p u r c h a s e of a vehicle . 
M r O m e r , he r h u s b a n d , ac ted as g u a r a n t o r . 

26. T h e first n i n e t e e n m o n t h l y i n s t a l m e n t s - a to ta l of F R F 45,760.36 -
were r epa id . T h e app l i can t s were u n a b l e to pay the s u b s e q u e n t m o n t h l y 
i n s t a l m e n t s , as M r O m e r lost his j o b . 

27. S O V A C seized the vehicle , and o b t a i n e d F R F 41,658.43 on a forced 
sale . Al leg ing an event of defaul t u n d e r t he a g r e e m e n t , it b r o u g h t an 
act ion aga ins t t he app l i can t s for i m m e d i a t e p a y m e n t of the s u m of 
F R F 38,669.97, t h a t be ing the o u t s t a n d i n g cap i ta l , t o g e t h e r wi th in t e re s t 
at t he c o n t r a c t u a l r a t e of 20.90% since 1 N o v e m b e r 1992. 
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28. O n 16 Apri l 1993 the Abbevil le Dis t r ic t C o u r t d i smissed S O V A C ' s 
c la im. It he ld t h a t s ince t h e a u t h o r i s e d overdraf t of F R F 85,000 had been 
used in a single t r a n s a c t i o n , it did not cons t i t u t e a credi t facility usable in 
t r a n c h e s , bu t an o rd ina ry loan. Sect ion 5 of the Law of 10 J a n u a r y 1978 on 
c o n s u m e r i n fo rma t ion a n d p ro tec t ion in f inancing t r a n s a c t i o n s laid down 
t h a t a s t a t e m e n t of t h e to ta l cost of t he c red i t , b r o k e n down i t e m by i t em, 
had to be provided for loans of t h a t type. N o t i n g t h a t the a g r e e m e n t did 
not con ta in a s t a t e m e n t of t he to ta l cost of the c red i t , the Dis t r ic t C o u r t 
held tha t the loan offer was not in the r e q u i r e d form a n d t h a t by v i r tue of 
sect ion 23 of t he Law S O V A C , accordingly, forfeited its r igh ts to in te res t . 
S O V A C appea l ed . 

29. O n 11 O c t o b e r 1994 the A m i e n s C o u r t of Appea l o v e r t u r n e d that 
j u d g m e n t . In so doing, it a ccep ted S O V A C ' s submiss ions t h a t the 
s t a t e m e n t r equ i r ed by sect ion 5 of t he a f o r e m e n t i o n e d Law of 10 J a n u a r y 
1978 was too inflexible to be appl icable to an offer wi th a va r iab le r a t e of 
i n t e re s t , and t h a t a single r a t e had b e e n appl ied solely because the 
app l i can t s had been paid t he a m o u n t in full, and not in t r a n c h e s , as they 
had been at l iber ty to r e q u e s t . T h e C o u r t of Appea l o r d e r e d the appl ican ts 
to pay the s u m c l a imed t o g e t h e r wi th c o m p o u n d in te res t from 
20 S e p t e m b e r 1993. 

30. T h e app l i can t s appl ied on 1 7 J a n u a r y 1995 for legal aid to appea l to 
t he C o u r t of Cas sa t i on . T h e legal aid office g r a n t e d the i r app l ica t ion on 
15 J u n e 1995 on the g r o u n d t h a t they had insufficient m e a n s ( the i r 
d isposable income be ing pu t at m i n u s F R F 862) . 

3 1 . T h e app l i can t s accordingly a p p e a l e d to t he C o u r t of C a s s a t i o n on 
14 Augus t 1995 t h r o u g h the lawyer ass igned to r e p r e s e n t t h e m and he 
lodged wr i t t en submiss ions on 11 J a n u a r y 1996. T h e app l i can t s al leged 
tha t the finance c o m p a n y h a d c o n t r a v e n e d the s t a t u t o r y consumer -
p ro tec t ion provisions. T h e y rel ied in the i r appea l on j u d g m e n t s in which 
the Civil Division of t he C o u r t of C a s s a t i o n had o v e r t u r n e d awards of 
in t e re s t m a d e in cases in which the evidence had showed t h a t the lender 
had failed to s t a t e t he overall effective r a t e of i n t e r e s t or t he to ta l cost of 
the c redi t , b roken down i t e m by i t em, in t he loan a g r e e m e n t . 

32. O n 27 M a r c h 1996 S O V A C r e q u e s t e d the P r e s i d e n t of the C o u r t of 
C a s s a t i o n to o r d e r t he r emova l of t he case from the list p u r s u a n t to 
Art ic le 1009-1 of the New Code of Civil P r o c e d u r e . 

33. In submiss ions d a t e d 14 May 1996 the app l i can t s opposed tha t 
appl ica t ion on the g r o u n d t h a t they had insufficient m e a n s , as a t t e s t e d 
by the fact t h a t they h a d been g r a n t e d legal aid in 1995. 

34. By a n o r d e r of 21 M a y 1996 the d e l e g a t e of the P r e s i d e n t of the 
C o u r t of C a s s a t i o n found, inter alia, t ha t the app l i can t s had failed to show 
t h a t they h a d t a k e n "any s teps ap t to d e m o n s t r a t e t he i r i n t e n t i o n to 
comply wi th t he decis ion of t h e cou r t below a n d [had] not [p leaded] any 
pe r sona l c i r c u m s t a n c e s t h a t [gave] rise to a clanger or p r e s u m p t i o n tha t 
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compl iance [would] en ta i l mani fes t ly u n r e a s o n a b l e c o n s e q u e n c e s " . T h e 

d e l e g a t e of the P re s iden t of the C o u r t of C a s s a t i o n o r d e r e d the case ' s 

r emova l from the list. 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

35. New Code of Civil Procedure 

Art ic le 386 is worded as follows: 

"Proceedings shall lapse if none of the parties take any steps for two years." 

Ar t ic le 1009-1 of the New Code of Civil P r o c e d u r e , as init ially worded 

w h e n Dec ree no. 89-511 of 20 J u l y 1989 was issued, provided: 

"Except in cases in which an appeal on points of law acts as a bar to execution of the 
impugned decision, the President may, on application by the respondent and after 
obtaining the opinion of Principal State Counsel and the parties, order the removal of 
the case from the list if the appellant fails to show that be or she has complied with the 
impugned decision, or unless it appears to the President that compliance may entail 
manifestly unreasonable consequences. 

The President shall grant permission for the case to be restored to the list on proof 
that the impugned decision has been complied with." 

Ar t ic le 1009-1 was a m e n d e d by Dec ree no . 99-131 of 26 F e b r u a r y 1999, 

which c a m e in to force on 1 M a r c h . It was r eworded a n d s u p p l e m e n t e d by 

two Art ic les and now reads as follows: 

"Except in cases in which an appeal on points of law acts as a bar to execution of the 
impugned decision, the President or his or her delegate shall, on application by the 
respondent and after obtaining the opinion of Principal State Counsel and the 
observations of the parlies, order the removal of the case from the list if the appellant 
fails to show that he or she has complied with the impugned decision, or unless it 
appears to the President that compliance may entail manifestly unreasonable 
consequences. The respondent's application must be made before the expiration of the 
periods laid down in Articles 982 and 991, failing which the court shall of its own motion 
declare it inadmissible. An order for the case's removal from the list shall not prevent 
time running for the purposes of the time-limits to which the appellant is subject by 
virtue of Articles 978 and 989." 

Article 1009-2 

"Time shall s tart to run from the date the order for removal of the appeal from the 
list is served. It shall be interrupted by an act that unequivocally manifests an intention 
to comply." 

Article 1009-3 

"Unless he or she finds that the appeal has lapsed, the President or his or her delegate 
shall grant permission for the case to be restored to the list on proof of compliance with 
the impugned decision." 
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For the purposes of the time-limits to which the respondent is subject by Articles 982 
and 991, time shall start to run from the date the order for the restoration of the appeal 
to the list is served." 

36. Case-law 

(i) "Appellants to the Court of Cassation may not rely on Article 6 of the European 
Convention on Human Rights to oppose an application for an order for removal of an 
appeal from the list, since they have been able to exercise their right to appeal to the 
Court of Cassation and are not entitled to avoid their own obligations to comply with the 
orders made in the judgment against them, as they would otherwise deprive their 
opponent of a prerogative which the latter enjoys by virtue of the judicature rules." 
(Cass. ord. I"pres., 22 February 1995, Bull. civ. ord., no. 6) 

(ii) "... Mr and Mrs ... appealed on points of law against the judgment ... of the ... 
Court of Appeal ordering them to pay ... 206,050.31 francs ... Mr and Mrs ... contest 
that measure on the ground that they have been granted full legal aid. 

It appears that the grant was made on the basis that the spouses' disposable monthly 
income was 3,834 francs. In those circumstances and regard being had to the amount of 
the order, it appears that compliance with the judgment would entail manifestly 
unreasonable consequences for them." (Cass. ord. 1" pres., no. 91205 o f2 February 2000) 

(iii) "By a judgment ... the ... Court of Appeal ordered Mr L. and the SCI A. to pay 
various sums to Mr D.B. ... 

Mr L. says he is impecunious ... The documents produced by Mr L., who is in receipt of 
minimum welfare benefit, show that his financial circumstances are indeed extremely 
precarious ... that compliance with the judgment would entail manifestly unreasonable 
consequences for him ... ." (Cass. ord. lapres., no. 90971 of 12 January 2000) 

T H E I . A W 

I. J O I N D E R 

37. N o t i n g tha t app l ica t ions nos. 31819/96 (Annoni di Gusso la ) and 

33293/96 (Desbordes a n d O m e r ) a r e conce rned wi th Art ic le 1009-1 of the 

N e w C o d e of Civil P r o c e d u r e a n d t h a t t he s a m e c o m p l a i n t is m a d e in each, 

t he C o u r t o rde r s the i r j o i n d e r p u r s u a n t to Rule 43 § 1 of t he Rules of 

C o u r t . 

II. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N S 

38. T h e G o v e r n m e n t ra ised a p r e l i m i n a r y objec t ion of a fai lure to 

exhaus t d o m e s t i c r e m e d i e s , a r g u i n g t h a t a t the d a t e t he appl ica t ions 

were c o m m u n i c a t e d t he app l i can t s had not e x h a u s t e d domes t i c r e m e d i e s 

as t he per iod for p rosecu t ion of the i r appea l had not exp i red and they 

the re fo re r e t a i n e d a chance of having t he i r appea l s r e s t o r e d to t he C o u r t 

of C a s s a t i o n ' s list. T h e y also m a i n t a i n e d tha t t h e app l i can t s d id not have 

s t a n d i n g as v ic t ims s ince, unt i l t he i r appea l s had lapsed, the i r al leged 
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d a m a g e was wholly u n c e r t a i n a n d c o n t i n g e n t . T h e G o v e r n m e n t re l ied on 
Ar t ic les 34 a n d 35 of the C o n v e n t i o n . 

39. In add i t ion to the fact t h a t t he appea l s lapsed on 21 M a y and 
25 N o v e m b e r 1998 respect ively, t he C o u r t cons iders t h a t the issues 
ra ised by t h e object ions a r e ident ica l to those on t h e m e r i t s of t he 
app l ica t ions , since it is precisely the a p p l i c a n t s ' inabil i ty to r e q u e s t t he 
r e s t o r a t i o n of the appea l s to t he C o u r t of Cas sa t i on ' s list t h a t is at the 
core of the app l i c an t s ' compla in t . 

III. A L L E G E D V I O L A T I O N O F ARTICLE. 6 § 1 O F T H E C O N V E N T I O N 

40. T h e app l i can t s compla ined tha t they had been den ied access to the 
C o u r t of Cassa t ion on the i r appea l s on poin ts of law aga ins t decis ions of 
t he Lyons C o u r t of Appea l and the A m i e n s C o u r t of Appea l , as , desp i t e 
t he i r l imi ted Financial m e a n s , t he P r e s i d e n t of t he C o u r t of C a s s a t i o n 
had r e m o v e d the i r appea l s from the C o u r t of Cas sa t i on ' s list p u r s u a n t to 
Art ic le 1009-1 of t he New Code of Civil P r o c e d u r e . T h e y a l leged a 
violat ion of Art ic le 6 § 1 of the Conven t ion , which provides: 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing ... by fa] ... tribunal ..." 

A. T h e p a r t i e s ' s u b m i s s i o n s 

/. The applicants 

4 1 . T h e app l i can t s expla ined t h a t a l t h o u g h the reform in t roduced by 
the 1989 dec ree had been p r e s e n t e d as a m e a s u r e i n t e n d e d to "mora l i se 
the jud ic ia l d e b a t e " , it had essent ia l ly been conceived as a favoured m e a n s 
of r e d u c i n g the C o u r t of C a s s a t i o n ' s case load. T h a t a im had proved 
il lusory owing to the m a n y u n a n t i c i p a t e d issues of fact and law to which 
the cases had given rise. A n u m b e r of j u d g e s d e l e g a t e d by the P re s iden t of 
t he C o u r t of C a s s a t i o n w e r e involved in cons ide r ing app l ica t ions for t h e 
r emova l of appea l s from the list w h e n they could have been spend ing t h a t 
t i m e e x a m i n i n g the m e r i t s of t he appea l s . 

42. T h e app l i can t s m a i n t a i n e d t h a t t he provision in issue, which was 
a l r eady na r rowly worded since it only m a d e an except ion for cases 
en ta i l i ng "mani fes t ly u n r e a s o n a b l e c o n s e q u e n c e s " was appl ied s t r ic t ly 
and even harsh ly . Legal c o m m e n t a t o r s were host i le to it. R e m o v i n g 
appea l s from t h e list was a l ien t o t h e C o u r t of C a s s a t i o n ' s role a n d a 
s t o p g a p m e a s u r e to m a k e up for t he ineffect iveness of e n f o r c e m e n t 
m e a s u r e s in F r a n c e and the excessive l eng th of p roceed ings before t he 
C o u r t of Cas sa t i on . F u r t h e r , t h a t p r o c e d u r e m e a n t t h a t t he exercise of a 
cons t i tu t iona l ly g u a r a n t e e d r igh t , n a m e l y to t ake par t in cour t 
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p roceed ings , was m a d e condi t ional on the exercise of a n o t h e r r ight - the 
r ight of e n f o r c e m e n t - t h a t was not cons t i tu t iona l ly g u a r a n t e e d . Last ly, 
t he provision m a d e money the c r i te r ion for d e t e r m i n i n g access to t he 
C o u r t of C a s s a t i o n a n d d i s c r i m i n a t e d be tween l i t igan ts . 

43. T h e app l i can t s t hus m a i n t a i n e d tha t t h e sys tem of r emov ing 
appea l s from the list was unfa i r on pr inc ip le . In the i r view, it was not 
cons i s ten t wi th t he r ight of access to a cour t for a m e r e admin i s t r a t i ve 
a u t h o r i t y (albeit s o m e o n e who was also F r a n c e ' s senior j u d g e ) , ac t ing in 
an admin i s t r a t i ve capac i ty wi th a d i sc re t iona ry power to decide by a 
s imple a d m i n i s t r a t i v e decision aga ins t which t h e r e was no r ight of appea l 
w h e t h e r a l i t igant was en t i t l ed to have his appea l d e t e r m i n e d by the C o u r t 
of Cassa t ion . 

44. T h e decis ion of t he P re s iden t of t he C o u r t of C a s s a t i o n to r emove 
the appea l s from the list was t a k e n wi thou t an e x a m i n a t i o n of t h e 
"mani fes t ly u n r e a s o n a b l e c o n s e q u e n c e s " which compl iance wi th the 
j u d g m e n t s by t he app l i can t s en ta i l ed . It was qu i t e s imply physically-
impossible for the app l i can t s to m a k e the s l igh tes t p a y m e n t given 
the p reca r i t y of the i r respect ive financial c i r c u m s t a n c e s . M r Annoni 
di Gusso la said t h a t he had in formed the P re s iden t in his wr i t t en 
submiss ions tha t he had been out of work for two years a n d was a lmost 
two yea r s in a r r e a r s wi th his r en t . H e had also p r o d u c e d evidence to show 
t h a t he was in rece ip t of m i n i m u m welfare benef i t . Ms Desbo rdes and 
M r O m e r a r g u e d t h a t the fact t h a t they had been g r a n t e d legal aid and 
t h a t the i r m o n t h l y r e sources had been assessed in a negat ive a m o u n t was 
a c lear indicat ion t h a t it would be u n r e a s o n a b l e to r equ i r e t h e m to comply 
wi th the cour t of appea l ' s j u d g m e n t . 

T h e app l i can t s s u b m i t t e d t h a t the p re s iden t h a d failed to e x a m i n e tha t 
m a t e r i a l i n fo rma t ion in an effective and de ta i l ed m a n n e r , or at least t ha t 
it was not a p p a r e n t t h a t he had done so from the o rde r s for t he removal of 
t h e appea l s from the list which con t a ined s t e r eo typed r e a s o n i n g t h a t was 
s t r ic t ly ident ica l to all o t h e r such o rde r s t h a t were m a d e at the t ime . 

T h e y accepted t h a t t he P res iden t ' s prac t ice h a d considerably evolved in 
recen t years and expla ined tha t decisions refusing an o rde r to remove a n 
appea l from the list had become far more n u m e r o u s while those in which 
such an o rde r was m a d e con ta ined fuller r easons , m a k i n g it possible for the 
c r i te r ia used for dec id ing w h e t h e r the consequences would be manifest ly 
u n r e a s o n a b l e to be identif ied. T h u s , receipt of legal aid or m i n i m u m 
welfare benefit had become cr i te r ia of re levance to the decision w h e t h e r 
an o rde r would enta i l "manifes t ly un reasonab le consequences" . 

T h e app l i can t s said in conclusion t h a t t he appl ica t ion of Art ic le 1009-1 
in t he i r cases had been total ly d i s p r o p o r t i o n a t e in view of the i r lack of 
m e a n s a n d t h a t t he door h a d b e e n closed on the i r appea l to t he C o u r t of 
C a s s a t i o n because they were poor; t h a t c o n s e q u e n c e was u n a c c e p t a b l e in 
a d e m o c r a t i c society. 
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2. The Government 

45. T h e G o v e r n m e n t po in ted out t h a t the provisions of Art icle 1009-1 of 
t he New Code of Civil P rocedure were expla ined by the fact t h a t a n appea l 
to the C o u r t of Cassa t ion was an e x t r a o r d i n a r y r e m e d y which had no 
suspensive effect in civil p roceedings . T h e resu l t was t h a t the r e s p o n d en t 
was en t i t l ed to enforce the j u d g m e n t of t he cour t of appea l in his favour in 
full. T h e p r o c e d u r e in t roduced by the 1989 decree of r emoving appea ls 
from the list was t hus in t ended to encourage i m m e d i a t e compl iance wi th 
j u d g m e n t s . It cons t i tu ted a m e a s u r e of "judicial mora l i ty" which reinforced 
the au tho r i t y of and compl iance wi th t he decisions of t he cour t s below by 
p rese rv ing the r ights of c redi tors and rel ieving t h e m of the heavy bu rden 
en ta i l ed by the enforcement p rocedures while d i scourag ing deb to r s from 
lodging di la tory appea l s to t he C o u r t of C a s s a t i o n leaving those s a m e 
credi tors wi th the heavy b u r d e n of en fo rcemen t . 

T h e G o v e r n m e n t also po in ted out t h a t the m a c h i n e r y es tab l i shed by 
Art ic le 1009-1 did not apply au toma t i ca l ly : t he P re s iden t of the C o u r t of 
C a s s a t i o n issued his decis ion at t h e end of adver sa r i a l p roceed ings and 
only o rde r ed remova l of an appea l from the list if he or she cons ide red 
t h a t compl i ance wi th t he i m p u g n e d j u d g m e n t m i g h t en ta i l "manifestly-
u n r e a s o n a b l e c o n s e q u e n c e s " . T h u s , r emova l from the list did not m e a n 
t h e i r revocable d i s a p p e a r a n c e of t he appea l bu t only de fe r ra l of its 
e x a m i n a t i o n un t i l t he d e b t o r proved compl i ance wi th t he i m p u g n e d 
decision e i t he r by t he obvious m e t h o d of m a k i n g i m m e d i a t e p a y m e n t in 
full, or by d e m o n s t r a t i n g an i n t e n t i o n to m a k e r e g u l a r par t p a y m e n t s . 

T h e jud ic ia l ru les govern ing the appl ica t ion of Art ic le 1009-1 b e c a m e 
m o r e e l a b o r a t e wi th t i m e , and involved an e x a m i n a t i o n on a case by case 
basis of any mani fes t ly u n r e a s o n a b l e consequences t h a t compl iance wi th 
t h e i m p u g n e d j u d g m e n t migh t en ta i l . T h e G o v e r n m e n t exp la ined t h a t 
t he P re s iden t objectively e x a m i n e d in each case w h e t h e r or not t h e 
i m p u g n e d decis ion had been compl ied wi th in p rac t ice . His decis ion 
conce rned the a d m i n i s t r a t i o n of j u s t i c e a n d t h e r e was no r ight of appea l . 

Conc lud ing the i r p re l iminary observat ions , the G o v e r n m e n t pointed out 
that the E u r o p e a n Commiss ion of H u m a n Righ t s had a l ready expressed the 
opinion t h a t the system in t roduced by Art ic le 1009-1 was consis tent with t he 
provisions of the Conven t ion in t h a t it was a imed at secur ing " t he p roper 
admin i s t r a t i on of j u s t i c e " (see M. v. F r ance , appl icat ion no. 20373/92, 
Commiss ion decision of 9 J a n u a r y 1995, Decisions and Repor t s 80-B, p. 56, 
and M a r c Veno t v. F rance , appl icat ion no. 28845/95, Commiss ion ' s repor t of 
21 April 1999, unpub l i shed) . 

46. T h e G o v e r n m e n t s u b m i t t e d t h a t t he E u r o p e a n C o u r t of H u m a n 
Righ t s had held t h a t t he r ight of access to a cour t was not abso lu te b u t 
could be subject to l imi ta t ions provided t h a t t hey p u r s u e d a l eg i t ima t e 
a im a n d t h e r e was a r ea sonab le r e l a t i onsh ip of p ropor t iona l i ty b e t w e e n 
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t h e m e a n s employed and the a im sought to be achieved (see the following 
j u d g m e n t s : Go lde r v. t he U n i t e d K i n g d o m , 21 F e b r u a r y 1975, Series A 
no. 18; A s h i n g d a n e v. t he U n i t e d K i n g d o m , 28 M a y 1985, Ser ies A no. 93; 
L i thgow a n d O t h e r s v. t he U n i t e d K i n g d o m , 8 J u l y 1986, Ser ies A no. 102; 
a n d Tols toy Miloslavsky v. the U n i t e d K i n g d o m , 13 J u l y 1995, Series A 
no. 316-B). F u r t h e r m o r e , as had been e m p h a s i s e d , in p a r t i c u l a r in t he 
last of t he c i ted j u d g m e n t s , the S t a t e s had a wide m a r g i n of app rec i a t i on 
as r e g a r d s r e g u l a t i n g access to the cour t s , such t h a t the C o u r t ' s 
superv isory powers were even more l imi ted . In t he G o v e r n m e n t ' s 
submiss ion , it was not for the C o u r t to t ake t he place of the F rench 
a u t h o r i t i e s to decide wha t was t he best policy for r e g u l a t i n g access to the 
C o u r t of C a s s a t i o n or to review the m a t t e r s which had led t he P res iden t of 
t he C o u r t of C a s s a t i o n to r each one decision r a t h e r t h a n a n o t h e r . 

47. W i t h r e g a r d to t he app l ica t ion of those pr inciples to t he ins tan t 
cases , t he G o v e r n m e n t b e g a n by observ ing tha t in n e i t h e r of the two cases 
had compl i ance even in p a r t w i th the j u d g m e n t s of t he A m i e n s C o u r t of 
A p p e a l a n d the Lyons C o u r t of Appea l been es tab l i shed or a l leged. T h e 
o rde r s for t he r emova l of the appea l s from the list had the re fo re b e e n 
p r o p o r t i o n a t e to t he a im p u r s u e d by the dec ree of 20 J u l y 1989 (see 
p a r a g r a p h 35 above) , n a m e l y t he i n t roduc t ion of a n a d m i n i s t r a t i v e and 
r e g u l a t o r y m e a s u r e i n t e n d e d to r e m i n d the pa r t i e s t h a t appea l s to t he 
C o u r t of C a s s a t i o n were an e x t r a o r d i n a r y r e m e d y a n d to g u a r a n t e e 
benef ic iar ies of enforceable cour t decisions the full effectiveness of the 
p re roga t ives afforded t h e m by the cour t below. T h e decisions for removal 
of t he appea l s from the list had been t a k e n af ter a n adversa r i a l h e a r i n g in 
public t h a t had allowed an effective and conc re t e e x a m i n a t i o n of the 
a l leged mani fes t ly u n r e a s o n a b l e c o n s e q u e n c e s . T h o s e consequences had 
to be e x a m i n e d wi th r ega rd to compl iance wi th the i m p u g n e d j u d g m e n t 
a n d not to t he decis ion to r emove the appea l from the list. It was not 
e n o u g h to asse r t t h a t compl i ance wi th t he i m p u g n e d j u d g m e n t would 
p roduce adverse c o n s e q u e n c e s : a fragile f inancial posi t ion had to be 
es tab l i shed by a d d u c i n g the re levan t evidence necessary for p rope r 
a r g u m e n t to be h e a r d . T h u s , t he C o u r t of C a s s a t i o n had t a k e n into 
cons ide ra t ion in previous cases such m a t t e r s as an a p p e l l a n t ' s advanced 
age a n d insufficient m e a n s , his or her failing hea l t h , a n d pe r sona l , family 
or j o b - r e l a t e d p r o b l e m s t h a t w e r e pa r t i cu la r ly a c u t e . 

In the case of Ms Desbo rdes a n d M r O m e r , t he app l i can t s had confined 
themse lves to saying t h a t they had been g r a n t e d legal aid and had not 
d r a w n the P r e s i d e n t ' s a t t e n t i o n to t he fact t h a t they had two d e p e n d e n t 
m i n o r ch i ld ren a n d a mon th ly d isposable income of m i n u s F R F 862. In the 
o t h e r case , M r Annon i di Gusso la h a d m e r e l y a t t a c h e d to his r eques t a 
not ice of his e n t i t l e m e n t to m i n i m u m welfare benefi t for t he years 1995 
a n d 1996. 



390 ANNONI DI GUSSOLA AND OTHERS v. FRANCE JUDGMENT 

In addi t ion to the fact t h a t the app l ican t s had failed to provide full 
evidence of the i r impecunios i ty , the a m o u n t which the i r c red i to rs had 
sought to enforce u n d e r the i m p u g n e d decisions was not d i sp ropor t iona te 
to t he app l i can t s ' m e a n s and did not a t t a i n the levels no ted by the 
E u r o p e a n Commis s ion of H u m a n Rights in the cases of Ferville v. F r a n c e 
(appl icat ion no. 27659/95, Commiss ion ' s repor t of 31 Augus t 1998, 
unpub l i shed) and M a r c Veno t v. F r a n c e (cited above) in which the 
app l ican t s had, respectively, owed s u m s of F R F 5,403,339 and F R F 2,500,000 
plus in te res t . T h e G o v e r n m e n t m a i n t a i n e d t h a t the a m o u n t s d u e u n d e r t he 
decisions appea l ed aga ins t was a decisive factor in d e t e r m i n i n g w h e t h e r t he 
m e a s u r e concerned was p ropo r t i ona t e and observed in t h a t connec t ion tha t 
the app l ican t s had initially been o rde red to pay F R F 38,669 and FRF 90,371. 

As to the o t h e r factors t h a t migh t be t a k e n in to cons idera t ion , such as the 
prospects of the appea l succeeding or the fact t h a t legal aid had been 
g r a n t e d , t he G o v e r n m e n t expla ined tha t , since the decision of the 
Pres iden t was a m e a s u r e concern ing the a d m i n i s t r a t i o n of jus t i ce , he or 
she was p rec luded from e x a m i n i n g the prospects of success of an 
appe l l an t ' s appea l . Art icle 1009-1 did not r equ i r e any such examina t i on , 
bu t mere ly a n objective d e t e r m i n a t i o n of w h e t h e r or not t he i m p u g n e d 
decision h a d been compl ied wi th a n d an a s se s smen t of the pe rsona l 
c i r cums tances of the pa r t i e s . T h e fact t ha t in Ms D e s b o r d e s ' and 
M r O m e r ' s case t he j u d g m e n t of the cour t of first ins tance was ove r tu rned 
on appea l was therefore of l i t t le consequence , since t h a t d i s a g r e e m e n t had 
no b e a r i n g on the P res iden t ' s decision w h e t h e r or not to m a k e an o rde r for 
removal of t he appea l from the list. T h e s a m e appl ied to the g ran t of legal 
aid which could not be r e g a r d e d as a g u a r a n t e e of the viabili ty of the g round 
of appea l (at best it could be cons idered as ra is ing a " p r e s u m p t i o n " of the 
exis tence of manifes t ly un reasonab le consequences ) , a n d offered no re lease 
from the obl igat ion to comply with the decisions of t he cour ts of appea l . 

T h e G o v e r n m e n t concluded t h a t t he c i r c u m s t a n c e s in which 
Art ic le 1009-1 of the New C o d e of Civil P r o c e d u r e h a d b e e n appl ied in 
t he app l i c an t s ' cases had not v io la ted the i r r igh t of access to the C o u r t of 
Cas sa t i on . A l t h o u g h the G o v e r n m e n t h a d init ial ly left t he m e r i t s of 
M r A n n o n i di Gusso la ' s compla in t to the C o u r t ' s d i sc re t ion , they had 
u l t i m a t e l y c o m e to t he conclusion t h a t it was unfounded , hav ing r ega rd 
to t he lack of in fo rmat ion which the P r e s i d e n t of the C o u r t of C a s s a t i o n 
had avai lable to e x a m i n e any "mani fes t ly u n r e a s o n a b l e c o n s e q u e n c e s " . 

B. T h e C o u r t ' s a s s e s s m e n t 

48. T h e C o u r t r e i t e r a t e s a t the ou t se t t h a t it is not i ts task to take the 
place of t he domes t i c cour t s . It is p r imar i ly for t he na t iona l au thor i t i e s , 
notably t he cour t s , to resolve p rob lems of i n t e r p r e t a t i o n of domes t ic 
legislat ion. F u r t h e r , the "r ight to a cour t" , of which the r ight of access is 
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one aspect , is not abso lu te ; it is subject to l imi ta t ions p e r m i t t e d by 
impl icat ion, in pa r t i cu l a r w h e r e the condi t ions of admissibi l i ty of an appeal 
a re concerned , since by its very n a t u r e it calls for regu la t ion by the S ta te , 
which enjoys a ce r t a in m a r g i n of apprec ia t ion in this r ega rd (see, a m o n g 
o the r au thor i t i e s , the Ediftcaciones M a r c h Gal lego S.A. v. Spain j u d g m e n t 
of 19 F e b r u a r y 1998, Reports of Judgments and Decisions 1998-1, p . 290, § 34, and 
Garcia Manibardo v. Spain, no. 38695/97, § 36, E C H R 2000-11). 

49. In t he in s t an t case, the appea l s were r emoved from the C o u r t of 
Cassa t ion ' s list as a resul t of decisions by the P r e s i d e n t of the C o u r t of 
Cassa t ion t a k e n p u r s u a n t to Ar t ic le 1009-1 of t he New C o d e of Civil 
P r o c e d u r e on the g r o u n d tha t the app l i can t s had failed to show t h a t they 
had compl ied wi th t he i m p u g n e d decisions. 

50. T h e C o u r t cons iders t h a t the a i m s p u r s u e d by the obl igat ion 
imposed on a p p e l l a n t s to comply wi th t h e decisions a r e l eg i t ima te , 
notably for the pu rposes of e n s u r i n g p ro tec t ion for j u d g m e n t c red i to r s , 
avoiding d i la tory appea l s , re inforc ing the a u t h o r i t y of the cour t s below 
and rel ieving conges t ion in t he C o u r t of Cas sa t i on ' s list. It no t e s t h a t such 
a sys tem m a y p e r m i t a t e m p o r a r y r educ t i on in the backlog in t he C o u r t of 
Cassa t ion ' s list unt i l such t ime as appea l s before t h a t cour t a r e e x a m i n e d 
wi th in a " r ea sonab l e t i m e " , as r e q u i r e d by Art ic le 6 § 1 of the Conven t ion . 

51 . In any event , while it is t rue tha t " this rule , which m a y m a k e access to 
a h igher cour t condi t ional on paymen t of a pa r t i cu la r sum due u n d e r the 
t e r m s of a lower appea l court j u d g m e n t , does raise poten t ia l p rob lems 
under Art icle 6 § 1 of the Convent ion ... this provision does not p revent 
C o n t r a c t i n g S ta tes from regu la t ing access to appe l la te cour ts , provided 
tha t such regula t ions a r e a imed at ensu r ing the p roper admin i s t r a t i on of 
j u s t i c e " (see the M. v. F rance decision ci ted above) . In tha t connect ion, the 
Commiss ion considered tha t the p rocedure provided for in Art ic le 1009-1 
was a imed at secur ing the p rope r admin i s t r a t i on of jus t ice , not ing: "[it] is 
des igned to ensure compl iance wi th the principle tha t an appea l to the C o u r t 
of Cassa t ion , which is confined to a n appea l on points of law, is a n 
ex t r ao rd ina ry p rocedure in civil p roceedings , which, as a m a t t e r of 
principle, has no suspensive effect. Moreover , the rule is not applied 
automat ica l ly : on an appl icat ion for s t r ik ing out , the Pres iden t of the C o u r t 
of Cassa t ion m a k e s a ru l ing af ter h e a r i n g a r g u m e n t for both sides and will 
o rder the appea l to be s t ruck out only if the consequences of such a m e a s u r e 
do not a p p e a r to h im or her to be manifest ly e x t r e m e . T h e Commiss ion 
notes finally tha t the sole effect of an o rde r s t r ik ing out an appea l is to s tay 
the proceedings unt i l j u d g m e n t is execu t ed" (see M. v. F rance ci ted above). 

52. T h e C o u r t does not i n t end to r eopen the issue of the compat ib i l i ty 
o f t h a t sys t em wi th t he provisions of the Conven t ion . It po in ts out t ha t it 
has itself previously held t h a t "execu t ion of a j u d g m e n t given by any cour t 
m u s t t he re fo re be r e g a r d e d as an in t eg ra l p a r t of t he ' t r i a l ' for the 
pu rposes of Art ic le 6" (see t he H o r n s b y v. G r e e c e j u d g m e n t of 19 M a r c h 
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1997, Reports 1997-11, pp. 510-11 , § 40, and Immobiliare Sqffi v. Italy [ G C ] , 
no. 22774/93, § 63 , E C H R 1999-V). It no tes , however , t h a t execu t ion in t he 
p r e s e n t cases is u n u s u a l in t h a t a pecul ia r f ea tu re of t he decis ion w h e t h e r 
to o r d e r the removal of t he appea l from the C o u r t of C a s s a t i o n ' s list in t he 
light of the a ims p u r s u e d by Art ic le 1009-1 is t h a t it is the r e s p o n d e n t to 
the appea l who is en t i t l ed to m a k e the app l ica t ion , wi th t he d a n g e r which 
t h a t en ta i l s of j u s t i c e be ing subject to a d e g r e e of "pr iva t i sa t ion" . 

53 . T h e C o u r t ' s t a sk is accordingly to e x a m i n e w h e t h e r in t h e p r e s e n t 
case t he o rde r s for t he appea l s to be s t ruck ou t of the list p u r s u a n t to 
Art ic le 1009-1 of t h e N e w C o d e of Civil P r o c e d u r e did not res t r ic t t he 
access left to t he app l i can t s "in such a way or to such a n ex t en t t h a t t he 
very essence of t he r ight [was] impa i r ed" , w h e t h e r they p u r s u e d a 
l eg i t ima te a im a n d w h e t h e r t h e r e was a r ea sonab le r e l a t ionsh ip of 
p ropor t iona l i ty b e t w e e n the m e a n s employed and the a im sought to be 
achieved (see t he A s h i n g d a n e j u d g m e n t ci ted above, pp . 24-25, § 57) . I n 
o t h e r words , in t he l ight of the "mani fes t ly u n r e a s o n a b l e c o n s e q u e n c e s " 
which it is the P r e s i d e n t of t he C o u r t of Cas sa t i on ' s d u t y to e x a m i n e , t he 
C o u r t m u s t d e t e r m i n e w h e t h e r t he o r d e r for r emova l of t he appea l s from 
the list, as m a d e in t he cases in issue, a m o u n t e d to a d i s p r o p o r t i o n a t e 
in t e r f e rence wi th the app l i c an t s ' r ight of access to t he C o u r t of Cassa t ion . 

54. In th is r e g a r d t he C o u r t r e i t e r a t e s t h a t Ar t ic le 6 of t he C o n v e n t i o n 
does not compel the C o n t r a c t i n g S t a t e s to set u p cour t s of appea l or of 
cassa t ion . W h e r e such cour t s do exist , t he g u a r a n t e e s of Art ic le 6 m u s t 
be compl ied wi th , for i n s t a n c e in t h a t it g u a r a n t e e s t o l i t igants a n 
effective r ight of access to t he cour t s for t he d e t e r m i n a t i o n of the i r "civil 
r igh ts a n d ob l iga t ions" (see t h e Levages P r e s t a t i o n s Services v. F rance 
j u d g m e n t of 23 O c t o b e r 1996, Reports 1996-V, p. 1544, § 44) . 

55. In the p r e s e n t case , t he C o u r t no tes t h a t t he o rde r s for the r emova l 
of the appea l s from the list w e r e m a d e on the g r o u n d t h a t the app l i can t s 
had failed to show t h a t they had t a k e n any s teps ap t to d e m o n s t r a t e the i r 
i n t e n t i o n to comply wi th t he decision of the cour t s below a n d had not 
a l leged the ex i s tence of any p e r s o n a l c i r c u m s t a n c e s t h a t gave rise to a 
d a n g e r or p r e s u m p t i o n of "mani fes t ly u n r e a s o n a b l e c o n s e q u e n c e s " in the 
event of compl i ance . However , it finds t h a t the app l i can t s were heavily in 
deb t a n d t h a t t h e r e was no d o u b t t h a t t h e i r f inancial s i t ua t ion was 
p reca r ious at the t i m e the appl ica t ions for r emova l of t he appea l s from 
the list we re m a d e . T h e fact t h a t M r Annon i di Gusso la was in rece ip t of 
m i n i m u m wel fare benef i t t h r o u g h o u t t h e r e l evan t per iod ind i spu tab ly 
p r e v e n t e d him from be ing able to begin to comply wi th t he cour t of 
appea l ' s o rde r . Likewise , Ms D e s b o r d e s ' a n d M r O m e r ' s ini t ia l lack of 
m e a n s a n d the i r s u b s e q u e n t l y insufficient m e a n s at t h a t t ime ind ica ted 
tha t they were in t h e s a m e posi t ion. Admi t t ed ly , t he G o v e r n m e n t a re 
right to cons ider t h a t the r e q u i r e m e n t of e x h a u s t i o n of d o m e s t i c 
r e m e d i e s would in theo ry have b e e n satisfied only once t he appea l h a d 
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lapsed for w a n t of p rosecu t ion a n d t h a t t he s a m e rule appl ied to s t a n d i n g 
as a v ic t im wi th in the m e a n i n g of Ar t ic le 34 of t he Conven t i on . T h e C o u r t 
observes , however , t h a t the app l i c an t s ' compla in t is precisely t h a t it was 
imposs ib le for t h e m to have the i r appea l to t he C o u r t of Cassa t ion 
d e t e r m i n e d , since no compl iance wi th the i m p u g n e d decis ions could 
r easonab ly be envisaged. T h e d i sp ropor t ion be tween the respect ive 
financial c i r c u m s t a n c e s of t he app l i can t s a n d t h e s u m s d u e u n d e r t he 
decisions appea l ed aga ins t is c lear and the C o u r t does not s h a r e the 
G o v e r n m e n t ' s opinion t h a t it did not reach the levels found by the 
C o m m i s s i o n in t he cases of Fervil le and M a r c Veno t c i ted above . 

56. T h e C o u r t r e i t e r a t e s : "... t he C o n v e n t i o n m u s t be i n t e r p r e t e d in 
t h e l ight of p r e s e n t - d a y condi t ions ... a n d it is de s igned to sa fegua rd the 
individual in a rea l and prac t ica l way as r e g a r d s those a r e a s wi th which it 
dea l s ... Whi ls t the Conven t i on sets for th wha t a re essent ia l ly civil and 
polit ical r igh ts , m a n y of t h e m have impl ica t ions of a social or economic 
n a t u r e . T h e C o u r t the re fore cons iders ... t h a t the m e r e fact t h a t a n 
i n t e r p r e t a t i o n of the Conven t i on m a y e x t e n d in to t he s p h e r e of social 
and economic r igh t s should not be a decisive factor aga ins t such 
an i n t e r p r e t a t i o n ; t h e r e is no w a t e r t i g h t division s e p a r a t i n g t h a t 
sphe re from t h e field covered by the C o n v e n t i o n " (see t h e Airey 
v. I r e l and j u d g m e n t of 9 O c t o b e r 1979, Ser ies A no. 32, pp . 14-15, § 26). 
It accordingly cons iders t h a t the p r eca r iousnes s of the app l i c an t s ' 
respect ive f inancial c i r c u m s t a n c e s , which m a d e it imposs ib le for t h e m 
even to begin to comply wi th the j u d g m e n t s of t h e cour t s of appea l , 
c o n s t i t u t e s t he decisive factor in t he e x a m i n a t i o n of t h e l im i t a t i ons on 
t he i r r ight of access to the C o u r t of Cas sa t i on . 

57. In t h a t connec t ion , the C o u r t cons iders t h a t the fact t h a t the 
P r e s i d e n t of the C o u r t of C a s s a t i o n was notified of the e n t i t l e m e n t to 
m i n i m u m welfare benefi t in t he first case and of t he a p p l i c a n t s ' lack of 
m e a n s (as ind ica ted by the legal aid office's decis ion) in t he second case 
was sufficient by itself to s ignal f inancial c i r c u m s t a n c e s which he or she 
should have t a k e n in to account . However , it is c lea r t h a t those financial 
c i r c u m s t a n c e s were not t a k e n in to cons ide ra t i on w h e n the i ssue of 
"mani fes t ly u n r e a s o n a b l e c o n s e q u e n c e s " en ta i l ed by compl iance wi th the 
j u d g m e n t s of the cour t s of appea l was e x a m i n e d . T h e C o u r t no tes tha t the 
o rde r s for r emova l of t he appea l s from the lists do not con ta in r ea sons and 
a r e ident ica l in bo th cases . T h e y do not enab le the C o u r t to satisfy itself 
t h a t t he a p p l i c a n t s ' c i r c u m s t a n c e s w e r e effectively e x a m i n e d in p rac t i ce . 
T h e C o u r t is of the opinion tha t the p reca r ious financial c i r cums tances of 
the app l i can t s could have c r e a t e d a sort of r e b u t t a b l e p r e s u m p t i o n of the 
ex i s tence of "mani fes t ly u n r e a s o n a b l e c o n s e q u e n c e s " , as i ndeed h a s been 
t h e C o u r t of Cas sa t i on ' s a p p r o a c h in its r ecen t case- law on the subject 
(see p a r a g r a p h 36 above) . At t he very leas t , t he P r e s i d e n t ' s refusal to 
accede to the r e q u e s t s for t he appea l s to r e m a i n in t he C o u r t of 
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Cas sa t i on ' s list should have been r ea soned and been p receded by a careful 
a n d t h o r o u g h e x a m i n a t i o n of the a p p l i c a n t s ' c i r c u m s t a n c e s . In t h a t 
connec t ion , t he C o u r t no tes t h a t the new word ing of Art ic le 1009-1 (see 
p a r a g r a p h 35 above) provides t h a t t h e decis ion w h e t h e r to o r d e r t he 
r emova l of a n appea l from the list shall be t a k e n following obse rva t ions 
from the pa r t i e s , a n d not j u s t a n opinion. Th i s a m e n d m e n t s e e m s to 
r e q u i r e t h a t g r e a t e r a t t e n t i o n should be pa id to the p a r t i e s ' i n t e r e s t s . 

58. T h e C o u r t no tes , lastly, t h a t qu i t e apa r t from the fact t h a t t he 
m e r i t s of t he g r o u n d s of appea l a r e of no re levance in d e t e r m i n i n g w h e t h e r 
"manifes t ly u n r e a s o n a b l e c o n s e q u e n c e s " exist, t he reforms in t roduced by 
Art icle 1009-1 hencefor th r equ i r e r e s p o n d e n t s to an appea l to the C o u r t of 
Cassa t ion to m a k e the i r appl icat ion for a n o r d e r r emoving the appea l from 
the list rapidly, so as to avoid the appe l l an t ' s r ight to access to the C o u r t of 
C a s s a t i o n be ing in te r fe red wi th for too long. T h e C o u r t sees t h a t provision 
as ref lect ing an in t en t ion to avoid appea l s whose o u t co me is likely to be 
unfavourable to the r e sponden t ' s in t e res t s be ing para lysed. In tha t 
connec t ion , it notes t h a t t he d i s a g r e e m e n t be tween the cour t s of first 
ins tance a n d appea l in the case of Ms Desbordes a n d M r O m e r po in ted to 
t he exis tence of an issue on a point of law which could have offered prospec ts 
of success. It does not , however, consider it necessary to e x a m i n e w h e t h e r or 
not the appea l to t h e C o u r t of Cassa t ion was " a r g u a b l e " - t he app l i can t s ' 
inabili ty to comply wi th the i m p u g n e d decision and the failure to e x a m i n e 
the issue of "manifes t ly u n r e a s o n a b l e consequences" a p p e a r to suffice - but 
considers t h a t the fact t h a t legal aid was g r a n t e d to Ms Desbordes a n d 
M r O m e r sugges ted t h a t they were not in a posit ion to pay the sums 
o rde red in the i m p u g n e d decision a n d had a g e n u i n e g r o u n d of appea l . 

59. In t he light of all t hese c i r cums tances , the C o u r t cons iders tha t the 
decision to s t r ike out the app l i c an t s ' appea l s from the C o u r t of Cas sa t i on ' s 
list were d i sp ropo r t i ona t e having r e g a r d to the a ims p u r s u e d , a n d t h a t 
the i r effective access to t he C o u r t of C a s s a t i o n was h i n d e r e d as a resul t . 

C o n s e q u e n t l y , t h e C o u r t d i smisses t he G o v e r n m e n t ' s p r e l i m i n a r y 
object ions and finds a violat ion of Art ic le 6 § 1 of t he Conven t ion . 

IV. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

60. Ar t ic le 41 of t he Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Parly concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured parly." 

A. D a m a g e 

6 1 . In his appl ica t ion form, M r A n n o n i di Gusso l a pu t his p e c u n i a r y 
and non-pecun ia ry d a m a g e a t 200,000 F r e n c h francs (FRF) , consis t ing, in 
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pa r t i cu l a r , of t he loss of an o p p o r t u n i t y to have the j u d g m e n t deb t aga ins t 
h im set as ide a n d of c o m p e n s a t i o n for t he pe r s i s t en t t h r e a t s m a d e aga ins t 
h im by DIN. M r O m e r and Ms Desbo rdes c l a imed the s a m e a m o u n t for 
the s a m e reasons . 

62. T h e C o u r t no tes tha t t he sole basis on which it may award jus t 
sat isfact ion in the i n s t an t case is t he app l i c an t s ' inabi l i ty to enjoy the 
g u a r a n t e e s provided by Art ic le 6 before t he C o u r t of Cas sa t i on . Whi le it 
c anno t specu la te on what the o u t c o m e of t he a p p e a l would o therwise have 
b e e n , it finds tha t the den ia l of access to t he C o u r t of C a s s a t i o n caused the 
app l i can t s ac tua l non-pecun ia ry d a m a g e which the finding of a violat ion of 
t h e C o n v e n t i o n in th is j u d g m e n t does not suffice to r e m e d y . Ru l ing on an 
e q u i t a b l e basis , as r equ i r ed by Art ic le 4 1 , the C o u r t a w a r d s M r Annoni 
di Gusso l a t h e s u m of F R F 100,000 a n d M r O m e r and Ms Desbo rdes 
F R F 50,000 each. 

B. C o s t s a n d e x p e n s e s 

63. M r Annon i di Gussola sought r e i m b u r s e m e n t of the s u m of 
F R F 28,702 for t he costs he had i ncu r r ed before the Conven t ion 
ins t i tu t ions . M r O m e r and Ms Desbo rdes put the a m o u n t at F R F 29,908. 

64. T h e G o v e r n m e n t a r g u e d t h a t t he s t a t e m e n t of costs was excessive 
since the two cases conce rned the s a m e compla in t , were based on a 
violat ion of t he s a m e provision of the N e w Code of Civil P r o c e d u r e and 
had b e e n p r e s e n t e d by the s a m e lawyer. T h e y sugges t ed an award of 
F R F 10,000 for each case . 

65. T h e C o u r t does not ag r ee wi th the G o v e r n m e n t ' s opinion and 
a w a r d s t he s u m s c la imed , n a m e l y F R F 28,702 for M r Annon i di Gussola 
a n d F R F 14,904.50 each for M r O m e r and Ms D e s b o r d e s . 

C. D e f a u l t i n t e r e s t 

66. Accord ing to t he in fo rma t ion avai lable to t he C o u r t , t he statutory-
r a t e of i n t e re s t appl icable in F r a n c e at t he d a t e of adop t ion of the p re sen t 
j u d g m e n t is 2.74% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Joins the app l ica t ions ; 

2. Joins to the merits t he G o v e r n m e n t ' s p r e l i m i n a r y object ions and dismisses 
t h e m ; 

3 . Holds t h a t t h e r e has been a v io la t ion of Art ic le 6 § 1 of the Conven t ion ; 
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4. Holds 

(a) t h a t the r e s p o n d e n t S t a t e is to pay the app l i can t s , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t b e c o m e s final acco rd ing 
to Art ic le 44 § 2 of t he Conven t ion : 

(i) F R F 100,000 (one h u n d r e d t h o u s a n d F r e n c h francs) in respec t 
of pecun ia ry d a m a g e to M r Annon i di Gusso la a n d F R F 50,000 (fifty 
t h o u s a n d F r e n c h francs) each to M r O m e r a n d M s D c s b o r d c s ; 
(ii) F R F 28,702 ( twenty-e ight t h o u s a n d seven h u n d r e d and two 
F r e n c h francs) in r e spec t of costs a n d expenses to M r Annon i 
di Gusso la and F R F 14,904.50 ( four teen t h o u s a n d n ine h u n d r e d 
a n d four F r e n c h francs fifty c e n t i m e s ) to M r O m e r a n d 
Ms D e s b o r d e s ; 

(b) t h a t s imple in t e re s t at an a n n u a l r a t e of 2.74% shal l be payable 
from the expiry of t he above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

5. Dismisses t he r e m a i n d e r of the app l i c an t s ' c la im for j u s t sa t is fact ion. 

Done in Engl ish , a n d notified in wr i t i ng on 14 N o v e m b e r 2000, 
p u r s u a n t to Rule 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

S. DOLLÉ 

R e g i s t r a r 
W . FUHRMANN 

Pre s iden t 
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(...) 

EN FAIT 
Le r e q u é r a n t [M. Luis Sa l le ras Ll inares ] est u n r e s so r t i s san t espagnol 

n é en 1925 et r é s idan t à C a d a q u é s . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s on t é t é exposés pa r le r e q u é r a n t , 
p e u v e n t se r é s u m e r c o m m e suit . 

P a r u n e décision du 17 m a i 1999, la commiss ion é lec tora le de la zone de 
F igue re s r e j e t a la d e m a n d e de p r o c l a m a t i o n de c a n d i d a t u r e aux élect ions 
munic ipa les de C a d a q u é s p r é s e n t é e p a r le r e q u é r a n t en t a n t que 
r e p r é s e n t a n t de la l iste «Alternativa pelprogrès de Cadaqués ». Elle fondait sa 
décis ion sur le fait q u e l ' in té ressé n ' ava i t pas r emp l i c e r t a i n e s formal i tés 
qui lui ava ien t é t é s igna lées c o n c e r n a n t d e u x c a n d i d a t s non espagnols , 
c i toyens de l 'Union e u r o p é e n n e . 

Le r e q u é r a n t forma devant le t r i buna l admin i s t r a t i f n" 1 de G e r o n a un 
recours dans lequel il faisait valoir n o t a m m e n t q u ' é t a n t en voyage il n 'avait 
eu connaissance d u fax de la commiss ion électorale lui enjoignant de rempl i r 
les formal i tés e n cause que v ing t -qua t re h e u r e s avant la fin du délai de 
p r é s e n t a t i o n des listes de candida t s . Pa r un j u g e m e n t d u 21 ma i 1999, le 
t r ibuna l re je ta le recours . Il observa qu 'ef fec t ivement deux cand ida t s de la 
l iste, non ressor t i ssan ts espagnols mais citoyens d 'E ta t s m e m b r e s de l 'Union 
e u r o p é e n n e , n 'ava ient pas appor t é cer ta ins d o c u m e n t s - n o t a m m e n t une 
a t t e s t a t i on de rés idence en Espagne - exigés des citoyens non espagnols de 
l 'Union e u r o p é e n n e dés i reux de se p r é s e n t e r aux élections munic ipa les . Il 
cons t a t a p a r ai l leurs q u e le r e q u é r a n t avait eu l 'occasion de r empl i r les 
formal i tés s ignalées, mais n ' en avait r ien fait. Il a jouta q u e si l ' intéressé 
devait pa r t i r en voyage, il lui incombai t , en sa qua l i t é de r e p r é s e n t a n t de sa 
liste et con fo rmémen t aux exigences propres aux procédures é lectorales , de 
p r e n d r e les m e s u r e s p ropres à lui p e r m e t t r e de se t en i r informé r a p i d e m e n t 
des décisions de la commiss ion électorale . Saisi par le r e q u é r a n t d 'un recours 
à'amparo le T r i b u n a l cons t i tu t ionne l le re je ta par une décision d u 25 mai 
1999. 

B. Le dro i t i n t e r n e p e r t i n e n t 

Constitution 
Article 66 

« 1. Les Cartes Générales représentent le peuple espagnol et se composent du Congrès 
des députés et du Sénat. 

2. Les Cartes Générales exercent le pouvoir législatif de l'Etat (...) » 
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G R I E F S 

S ' appuyan t l 'ar t icle 3 du Protocole n° 1, le r e q u é r a n t a l l ègue q u e le 
rejet de sa liste aux é lect ions munic ipa les a e m p ê c h é les h a b i t a n t s de 
C a d a q u é s d ' e x p r i m e r leur opinion lors de l 'é lect ion de leurs 
r e p r é s e n t a n t s m u n i c i p a u x . Il invoque é g a l e m e n t les a r t ic les 16 et 17 de 
la Conven t i on . 

E N D R O I T 

1. La C o u r se p e n c h e r a tout d ' abord sur le gr ief t i ré de l 'ar t ic le 3 du 
Protocole n" 1, qui énonce : 

«Les Hautes Parties contractantes s'engagent à organiser, à des intervalles 
raisonnables, des élections libres au scrutin secret, dans les conditions qui assurent la 
libre expression de l'opinion du peuple sur le choix du corps législatif.» 

La C o u r r appe l l e q u e l 'ar t icle 3 du Protocole n" 1 ne vaut q u e p o u r 
l 'é lect ion du «corps législat i f», ou pour le moins de l 'une de ses c h a m b r e s 
s'il en c o m p t e d e u x ou p lus ieurs (Recueil des travaux préparatoires, vo lume 
VIII , pp . 47, 51 et 53). P a r a i l leurs , les m o t s «corps législat i f» ne 
s ' e n t e n d e n t pas n é c e s s a i r e m e n t du seul p a r l e m e n t n a t i o n a l ; il échet de 
les i n t e r p r é t e r en fonction de la s t r u c t u r e cons t i tu t ionne l l e de l 'E ta t en 
cause ( a r r ê t M a t h i e u - M o h i n et Cler fayt c. Be lg ique du 2 m a r s 1987, 
sér ie A n" 113, p . 23, § 53 , et Matthews c. Royaume-Uni [ G C ] , n" 24833/94, 
§ 40, C E D H 1999-1). 

S 'agissant de l 'Espagne , la C o u r observe q u e la C o n s t i t u t i o n espagnole 
confère l 'exercice du pouvoir législat if au p a r l e m e n t , ou Cortes Générales 
(ar t ic le 66 de la C o n s t i t u t i o n ) . 

En l 'espèce, le r e q u é r a n t se p la in t d ' u n e p r o c é d u r e c o n c e r n a n t les 
é lect ions au conseil munic ipa l de C a d a q u é s . O r , à l 'évidence, les conseils 
m u n i c i p a u x ne pa r t i c ipen t pas à l 'exercice du pouvoir législat i f et ne 
fo rment donc pas p a r t i e du «corps législat i f» au sens de l 'ar t icle 3 du 
Protocole n° 1 (Clerfayt , Legros et a u t r e s c. Be lg ique , r e q u ê t e n" 10650/ 
83 , décis ion de la C o m m i s s i o n du 17 mai 1985, Décis ions et r a p p o r t s 
(DR) 42, p . 2 1 2 ; Boo th -Cl ibborn et a u t r e s c. R o y a u m e - U n i , r e q u ê t e 
n" 11391/85, décis ion de la C o m m i s s i o n du 5 juillet 1985, D R 43 , p . 2 3 6 ; 
Cherepkov c. Russie ( d é c ) , n° 51501/99, C E D H 2000-1). 

La C o u r conclut q u e l 'ar t icle 3 du Pro tocole n" 1 n 'es t pas appl icable à la 
p r o c é d u r e l i t igieuse. Il s 'ensui t q u e ce t t e p a r t i e de la r e q u ê t e doi t ê t r e 
re je tée c o m m e incompa t ib l e ratione materiae avec les disposi t ions de la 
Conven t ion , au sens de l 'ar t ic le 35 §§ 3 et 4. 

2. P o u r a u t a n t q u e le r e q u é r a n t invoque les ar t ic les 16 et 17 de la 
Conven t ion , la C o u r , c o m p t e t e n u de l ' ensemble des é l é m e n t s en sa 
possession, et d a n s la m e s u r e où elle est c o m p é t e n t e pour c o n n a î t r e des 
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a l l éga t ions fo rmulées , ne re lève a u c u n e a p p a r e n c e de violat ion des droi t s 
et l iber tés g a r a n t i s pa r ces d isposi t ions . Il s ' ensui t q u e c e t t e p a r t i e de la 
r e q u ê t e doit ê t re r e j e t ée , en appl ica t ion de l 'ar t icle 35 § 4 de la 
Conven t i on . 

P a r ces motifs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 





S A L L E R A S L L I N A R E S v. S P A I N 
(Application no. 52226/99) 

FOURTH SECTION'1 

DECISION OF 12 OCTOBER 20002 

1. Sitting as a Chamber composed of Mr G. Ress, President, Mr A. Pastor Ridruejo 
Mr L. Caflisch, Mr J . Makarcyzk, Mr V. Bulkcvych, Mr J . Hedigan, Mrs S. Botoucharova 

judges, and Mr V. Berger, Section Registrar. 
2. Translation; original French. 
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SUMMARY1 

Election dispute relating to refusal to declare list of candidates eligible for 
municipal elections 

Article 3 of Protocol No. 1 

Standingfor election - Choice of legislature - Election dispute relating to refusal to declare list 
of candidates eligible for municipal elections - Legislative power - Municipal elections -
Examination of question whether municipal councils exercise legislative powers 

* 
* * 

The applicant was the representative of a list of candidates wishing to stand in 
municipal elections. The election committee refused to validate that list on the 
ground that certain compulsory formalities had not been carried out. The 
application for judicial review lodged by the applicant with the administrative 
court and his amparo appeal to the Constitutional Court were dismissed. 

Held 
Article 3 of Protocol No. 1: This provision applied only to the election of the 
"legislature". In Spain legislative power was vested in Parliament. Since the 
municipal councils did not exercise legislative power they did not form part of the 
legislature. Accordingly, Article 3 of Protocol No. 1 was not applicable to the 
election-dispute proceedings about which the applicant complained: incompatible 
ralione materiae. 

Case-law cited by the Court 

Clerfayt, Legros and Others v. Belgium, application no. 10650/83, Commission 
decision of 17 May 1985, Decisions and Reports 42 
Booth-Clibborn and Others v. the United Kingdom, application no. 11391/85, 
Commission decision of 5July 1985, Decisions and Reports 43 
Mathieu-Mohin and Clerfayt v. Belgium, judgment of 2 March 1987, Series A 
no. 113 
Matthews v. the United Kingdom [GC], no. 24833/94, ECHR 1999-1 
Cherepkov v. Russia (dee.), no. 51501/99, ECHR 2000-1 

1. This summary by the Registry does not bind the Court. 





SALLERAS LLINARES v. SPAIN DECISION 409 

T H E F A C T S 

T h e app l ican t [Mr Luis Sal le ras Ll inares ] is a Span ish na t iona l . H e was 
bo rn in 1925 a n d lives in C a d a q u é s . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

In a decis ion of 17 May 1999 the elect ion c o m m i t t e e for t he F igueres 
zone refused to dec l a r e eligible the list of c a n d i d a t e s for t he C a d a q u é s 
mun ic ipa l e lect ions s u b m i t t e d by the appl ican t in his capac i ty as 
r e p r e s e n t a t i v e of t he Alternativa pel progrès de Cadaqués list. T h e e lect ion 
c o m m i t t e e based its decis ion on the fact t ha t he had not ca r r i ed out 
c e r t a i n m a n d a t o r y formal i t ies which h a d been po in ted out to h im in 
respec t of two non-Spanish c a n d i d a t e s who were E u r o p e a n U n i o n ci t izens. 

T h e appl icant appl ied to Admin i s t r a t i ve C o u r t no. 1 of G e r o n a for judic ia l 
review of the elect ion c o m m i t t e e ' s decision on the g round , inter alia, t ha t , as 
he had been t ravel l ing, he had not known of t he elect ion c o m m i t t e e ' s fax 
r e q u e s t i n g h im to ca r ry out the formal i t ies in ques t ion unt i l twenty-four 
hours before the dead l ine for s u b m i t t i n g lists of cand ida t e s . In a j u d g m e n t 
of 21 M a y 1999 t h e cour t d i smissed his appl ica t ion. It observed t h a t two 
cand ida t e s on the list, who were not Span ish na t iona ls bu t were ci t izens of 
m e m b e r S t a t e s of the E u r o p e a n Un ion , had failed to provide ce r t a in 
d o c u m e n t s r e q u i r e d of non-Span i sh E u r o p e a n U n i o n c i t izens wish ing to 
s t and in munic ipa l e lect ions, in pa r t i cu l a r a d o c u m e n t proving the i r 
res idence in Spain. T h e cour t went on to note tha t the appl icant had had an 
oppo r tun i t y of ca r ry ing out t h e formal i t ies in ques t ion , bu t had not done so. 
It added tha t if the appl icant had to t ravel , he had a duty , as r ep resen ta t ive 
of t he e lec tora l list and in accordance wi th the r e q u i r e m e n t s r e l a t i ng to 
elect ion proceedings , to t ake a d e q u a t e m e a s u r e s to en su re t h a t he was 
informed of t he elect ion c o m m i t t e e ' s decisions wi thou t delay. The 
appl icant lodged an amparo appea l with t he Cons t i t u t i ona l C o u r t , which 
was d ismissed in a decis ion of 25 May 1999. 

B. R e l e v a n t d o m e s t i c law 

Constitution 

Article 66 

"1. The Cortes Generates represent the Spanish people and are composed of the 
Congress of Deputies and the Senate. 

2. The Cortes Generates exercise the legislative power of the State ..." 
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C O M P L A I N T S 

Relying on Art ic le 3 of Pro tocol No. 1, t he appl ican t a l leged t h a t the 
refusal to dec l a r e his list el igible for t he munic ipa l e lec t ions had 
p r e v e n t e d the i n h a b i t a n t s of C a d a q u e s from expres s ing the i r opin ion in 
t h e e lect ion of t he i r mun ic ipa l r ep r e sen t a t i ve s . T h e app l ican t also rel ied 
on Ar t ic les 16 and 17 of t he C o n v e n t i o n . 

T H E L A W 

1. T h e C o u r t will first e x a m i n e the compla in t u n d e r Ar t ic le 3 of 
Protocol No. 1, which provides : 

"The High Contracting Parties undertake to hold free elections at reasonable 
intervals by secret ballot, under conditions which will ensure the tree expression of the 
opinion of the people in the choice of the legislature." 

T h e C o u r t r e i t e r a t e s t h a t Art ic le 3 of Protocol No. 1 appl ies only to the 
e lect ion of the " l eg i s l a tu re" , or a t least of one of its C h a m b e r s if it has two 
or m o r e (Collected Edition of the "Travaux préparatoires", vol. VIII , pp . 46 , 50 
and 52) . T h e word " l e g i s l a t u r e " does not necessar i ly m e a n only t he 
na t iona l p a r l i a m e n t , however ; it has to be i n t e r p r e t e d in the light of the 
cons t i tu t iona l s t r u c t u r e of t he S t a t e in ques t ion (see t he M a t h i e u - M o h i n 
a n d Clerfayt v. Be lg ium j u d g m e n t of 2 M a r c h 1987, Ser ies A no. 113, p . 23 , 
§ 53 , and Matthews v. the United Kingdom [ G C ] , no. 24833/94, § 40, 
E C H R 1999-1). 

In re la t ion to Spa in , t he C o u r t no tes tha t t he Span i sh C o n s t i t u t i o n 
ves ts t h e exercise of legislat ive power in P a r l i a m e n t or t he Cortes Generates 
(Article 66 of t he C o n s t i t u t i o n ) . 

In t he i n s t an t case the app l i can t compla ined abou t p roceed ings 
r e l a t i ng to e lec t ions to t he mun ic ipa l council of C a d a q u é s . T h e mun ic ipa l 
counci ls clearly do not exercise legislat ive power and do not the re fo re form 
p a r t of the " l e g i s l a t u r e " wi th in the m e a n i n g of Art ic le 3 of Protocol No. 1 
(see Clerfayt , Legros and O t h e r s v. Be lg ium, appl ica t ion no. 10650/83, 
C o m m i s s i o n decis ion of 17 M a y 1985, Decis ions a n d R e p o r t s (DR) 42, 
p . 212; Booth-Cl ibborn a n d O t h e r s v. the U n i t e d K i n g d o m , appl ica t ion 
no. 11391/85, C o m m i s s i o n decision of 5 J u l y 1985, D R 43 , p . 236; and 
Cherepkov v. Russia ( d e c ) , no. 51501/99, E C H R 2000-1). 

T h e C o u r t conc ludes t h a t Ar t ic le 3 of Protocol No . 1 is not appl icable in 
t he p r e s e n t case . It follows t h a t this p a r t of the appl ica t ion m u s t be 
re jec ted as incompa t ib le ratione materiae wi th the provisions of t he 
C o n v e n t i o n wi th in t he m e a n i n g of Art ic le 35 §§ 3 a n d 4. 

2. In so far as t he app l i can t re l ies on Ar t ic les 16 and 17 of t he 
Conven t ion , t he C o u r t , hav ing r e g a r d to all t he evidence in its 
possession, a n d to t he ex t en t t h a t it has power to e x a m i n e the 
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a l l ega t ions , does not find any a p p e a r a n c e of a viola t ion of t he r igh t s and 
f reedoms g u a r a n t e e d by those provis ions . It follows ha t th i s p a r t of t h e 
appl ica t ion m u s t be re jec ted p u r s u a n t to Art ic le 35 § 4 of t he Conven t ion . 

For these r easons , t he C o u r t u n a n i m o u s l y 

Declares t he app l ica t ion inadmiss ib le . 





H A Y v. T H E U N I T E D K I N G D O M 
(Application no. 41894/98) 

THIRD SECTION' 

DECISION OF 17 OCTOBER 20002 

1. Sitting as a Chamber composed of MrJ.-P. Costa, President, Mr W. Fuhrmann, Mr P. Kuris, 
Mrs F. Tulkens, Mr K. Jungwiert , Sir Nicolas Bratza, Mr K. Traja, judges, and Mrs S. Dolie, 
Section Registrar. 
2. English original. 
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SUMMARY1 

Victim - acceptance by applicants of compensation for the shooting of their 
brother by police officers 

Article 34 

Victim - Payment of compensation for death resulting from use of force - Acceptance by 
applicants of compensation for the shooting of their brother by police officers - Settlement of 
civil claim "without prejudice" to application to the Court - Absence of any element of abuse 
in settlement - Absence of allegation of insufficient legal protection or of administrative practice 

* 
# # 

In October 1993 armed police officers were dispatched to the home of the 
applicants' brother, Ian Hay, following reports of incidents involving firearms. 
Mr Hay was observed at the house in possession of a number of weapons and the 
armed officers look up positions with the aim of disarming him and preventing him 
escaping into the surrounding countryside. Mr Hay shouted and swore and waxed a 
gun and failed to respond to repeated orders to put the gun down. He shot a police 
dog and then raised the gun towards two of the policemen, at which point three 
others opened fire, killing him instantly. A report prepared for the Police 
Complaints Authority identified a number of deficiencies in the procedures 
followed by the police and recommended that disciplinary proceedings be brought 
against two of the senior officers involved. One of the officers, who had been on 
sick-leave since the incident, was allowed to retire on grounds of ill-health, as a 
result of which the disciplinary charges against him were withdrawn; the other 
officer was eventually cleared of neglect of duty. The applicants were granted 
legal aid to bring an action for negligence but legal aid was later withdrawn and 
the administrators of the deceased's estate were given leave to discontinue the 
proceedings. The proceedings were subsequently settled by consent with the 
payment of a certain sum by the Chief Constable. The settlement was "without 
prejudice" to the right of the deceased's representatives to pursue an application 
under the European Convention on Human Rights. 

Held 
Article 34: Where a relative accepts compensation in settlement of civil claims in 
respect of a death, he or she will generally no longer be able to claim to be a victim. 
In so far as the applicants maintained that the Government were estopped from 
relying on the settlement as a basis for rejecting the case, the Government had not 
in fact raised the argument but had responded to a question expressly put to the 
parties. Contracting States cannot put aside compliance with the admissibility 

1. This summary by the Registry does not bind the Court . 
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requirements and it would run counter to the object and purpose of the 
Convention if applicants were able to rely on the Court 's jurisdiction by 
dispensing with domestic remedies. The applicants in the present case could have 
pursued their claims for negligence and obtained the domestic courts' findings as 
to the alleged inadequacies and failings of the police officers and their causal link 
with their brother's death, but they had chosen to settle the proceedings without 
obtaining such a determination. There were no elements of abuse in the terms or 
procedure of settlement accepted by the applicants which would render it 
necessary for the Court to pursue its examination of the case and no indication 
that the Government had attempted to avoid their obligations by means of the 
mere payment of money. Moreover, there was no indication that the alleged 
breach was either authorised by law or part of an administrative practice. 
Consequently, in settling their claims and accepting compensation, the 
applicants had effectively renounced further use of the domestic remedies and, in 
these circumstances, they could no longer claim to be victims of a violation: 
manifestly ill-founded. 

Case-law cited by the Court 

Donnelly and Others v. the United Kingdom, applications nos. 5577-5583/72, 
Commission decision of 15 December 1975, Decisions and Reports 4 
Bozano v. France, application no. 9990/82, Commission decision of 15 May 1984, 
Decisions and Reports 39 
K. v. Ireland, application no. 10416/83, Commission decision of 17 May 1984, 
Decisions and Reports 38 
Kaya v. Turkey judgment of 19 February 1998, Reports of Judgments and Decisions 
1998-1 
Caraher v. the United Kingdom (dec) , no. 24520/94, ECHR 2000-1 
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T H E F A C T S 

T h e first app l i can t [Mr R o b e r t Hay] is a U n i t e d K i n g d o m ci t izen, born 
in 1940 and living in K e n t . T h e second app l ican t [Mrs D i n a h - A n n e Hay] is 
also a U n i t e d K i n g d o m ci t izen, b o r n in 1946 and living in London . T h e y a r e 
b r o t h e r a n d s is ter . Before t h e C o u r t t hey w e r e r e p r e s e n t e d by M s C. Karve , 
a legal officer for t he o rgan i sa t i on Liber ty , in London . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

/. Events of 13 October 1993 

T h e app l i c an t s ' b r o t h e r , I a n Hay , was shot d e a d ou t s ide t h e family 
h o m e , C r a b a d o n M a n o r , Devon, by officers of the Devon a n d Cornwal l 
C o n s t a b u l a r y ( D C C ) on 13 O c t o b e r 1993. C r a b a d o n M a n o r is located in 
an isola ted and ru r a l a r ea . 

O n 30 April 1993 Ian H a y w e n t to his local police s t a t ion a n d voluntar i ly 
h a n d e d in a n u m b e r of legally held w e a p o n s to Inspec to r M a r t i n . T h e 
Inspec to r was conce rned abou t t he s t a t e of Ian Hay ' s m e n t a l h e a l t h and , 
on 11 May 1993, he wen t to C r a b a d o n M a n o r a n d seized more weapons . 
O n 11 S e p t e m b e r 1993 Ian H a y asked for the r e t u r n of some of the 
weapons . However , I n spec to r M a r t i n refused unt i l such t i m e as M r H a y 
could p roduce a cer t i f ica te as to t he s t a t e of his m e n t a l hea l t h . 

O n 1 M a y 1993 M r Hay ' s doc to r , D r Lewis, h a d received a message 
from M r Hay ' s n e i g h b o u r saying t h a t M r H a y was d isp laying i r ra t iona l 
behav iour whilst in possession of a weapon . T h e n e i g h b o u r was concerned 
as to the s t a t e of M r Hay ' s m e n t a l hea l t h . 

O n 13 O c t o b e r 1993 t h e r e w e r e two inc iden t s involving firearms. 
First ly, at abou t 11 a.m., M r H a y fired a gun e ight t i m e s in to a sheep 
t ra i le r a t a n e a r b y fa rm in the p re sence of the f a rmer ' s wife. T h e w o m a n 
was very f r igh tened a n d s t a t e d t h a t M r H a y was in a n e m o t i o n a l s t a t e a n d 
had said to her af ter loading the gun : "Th is is wha t I will do to t he police if 
t hey come n e a r m e . " La t e r , a t 1.50 p.m. , M r H a y went into the local public 
house a r m e d wi th a g u n wi th a bayone t a t t a c h e d a n d a h a n d g u n . H e aga in 
displayed i r r a t iona l behav iour , a n d fired one of t he guns several t i m e s into 
t he open fireplace in front of t he b a r m a i d . H e t h e n r e loaded the gun in her 
p r e sence . T h e b a r m a i d t e l e p h o n e d the police. A n e i g h b o u r h a d a l ready 
t e l e p h o n e d . A fu r the r shot was fired in t he s t r ee t ou t s ide . M r H a y then 
r e t u r n e d to C r a b a d o n M a n o r w h e r e he h a d lunch wi th his m o t h e r . 
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At 1.49 p .m. the D C C at Pa ign ton had received the call from the 
ne ighbour of the public house . Police vehicles were o rde r ed to t he scene , a 
police surveil lance hel icopter took off a r o u n d 2.00 p .m. and the ins t ruc t ions 
to the hel icopter c rew were to keep Mr H a y in view unti l t h e r e could be ac tua l 
physical c o n t a i n m e n t by a f i rearms t e a m . A firearms uni t was notified. By 
chance , t en f i r ea rms officers h a p p e n e d to be on a t r a in ing exercise and so 
they were used, r a t h e r than following the s t a n d a r d p rocedure . 

T h e D C C had a p r e - a r r a n g e d c o m m a n d and cont ro l s t r u c t u r e for 
inc iden ts of this kind, dividing the c o m m a n d in to Gold, Silver a n d Bronze . 
Gold was in overal l c o m m a n d , d e t e r m i n e d s t r a t e g y a n d had overal l 
responsibi l i ty for t he provision of in te l l igence , r esources and logistics. T h e 
Gold C o m m a n d e r was of senior r ank and Gold Con t ro l was based in t he 
o p e r a t i o n s room a t police h e a d q u a r t e r s . Silver C o m m a n d e r was t h e 
officer respons ib le for t he tac t ica l control of an incident at the scene . H e 
was s u p p o r t e d by Silver C o n t r o l which was based a t t he n e a r e s t police 
s t a t ion to t he inc ident for c o m m u n i c a t i o n s pu rposes . Bronze C o m m a n d e r 
was t h e special is t t a sk or sec to r c o m m a n d e r w h o h a d t h e role of 
i m p l e m e n t i n g the tac t ics d e t e r m i n e d by the Silver C o m m a n d e r . 

Following the repor t of shots be ing fired, this s t r u c t u r e was put into 
place. At 2.24 p .m. S u p e r i n t e n d e n t Pykc t empora r i ly a s s u m e d the posit ion 
of Silver C o m m a n d e r , a l t hough it was i n t ended t h a t he would l a t e r a s s u m e 
the role of nego t ia to r and tha t S u p e r i n t e n d e n t M e c h a n would replace him 
as Silver C o m m a n d e r . S u p e r i n t e n d e n t S t ree t took the role of Silver Con t ro l . 
Gold Con t ro l was set u p in t he ope ra t ions room at police h e a d q u a r t e r s 
u n d e r the c o m m a n d of Ass is tan t Chief Cons tab le Albon. Chief Inspec tor 
M c A r t h u r , as officer in cha rge of the A r m e d C o n t a i n m e n t Un i t , would 
a s s u m e the role of Bronze C o m m a n d e r . At 2.31 p .m. S u p e r i n t e n d e n t Pyke 
au tho r i s ed t he dep loymen t of a r m e d police officers. Th i s c o m m a n d 
s t r u c t u r e was c o m m u n i c a t e d to everyone at 3.06 p .m. 

T h e de lay in s e t t i ng u p this s t r u c t u r e was due to the fact t h a t it was not 
possible to es tab l i sh which sen ior officers were on d u t y or to contac t t h e m . 
In pa r t i cu l a r , S u p e r i n t e n d e n t M e c h a n chose to dr ive to t h e inc ident in his 
p r iva te car , which did not have a radio ins ta l led, desp i t e the fact t ha t fully 
equ ipped police vehicles were avai lable . Th i s m e a n t t h a t he was out of 
c o m m u n i c a t i o n for a per iod of thirty-five m i n u t e s , and was the re fo re not 
fully aware of the c h a n g e s in t he s i tua t ion . 

T h e Forward C o n t r o l Point was not es tab l i shed , as it should have been , 
by e i t he r S u p e r i n t e n d e n t s Pyke or M e c h a n , a l t h o u g h the firearms t e a m 
had m e t at t he N e w Inn publ ic house and a p p e a r e d to be t r e a t i n g t he 
p u b as the Forward C o n t r o l Po in t . 

In a conversa t ion at 2.46 p .m. b e t w e e n S u p e r i n t e n d e n t S t r e e t , Silver 
C o n t r o l , and a n o t h e r officer, it was s t a t e d t h a t nego t i a to r s should be 
c o n t a c t e d . T h e r e w e r e difficulties in c o n t a c t i n g t h e m , as they did no t 
have any m e a n s of e m e r g e n c y c o m m u n i c a t i o n , a n d they did not ar r ive or 
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play any useful role before t he d e a t h of M r Hay . S u p e r i n t e n d e n t Pyke was 
not able to act as nego t i a t o r whilst he was still wa i t ing for S u p e r i n t e n d e n t 
M e c h a n to rep lace h im as Silver C o m m a n d e r . 

At 2.43 p .m. t he hel icopter crew r epo r t ed t h a t M r H a y was waving and 
poin t ing a rifle in the i r d i rec t ion, and they wi thd rew to a safe d i s tance . They 
observed tha t he had two rifles in a s t a n d i n g posit ion nea r his car. T h e y could 
not keep h im u n d e r cons tan t survei l lance. At 2.50 p .m. the ope ra t ions room 
b e c a m e aware of t he ear l ier f i rearms incident a t W a g l a n d F a r m . 

At a p p r o x i m a t e l y 3.00 p .m. M r H a y was seen load ing i t e m s in to his car 
ou t s ide the m a n o r house . H e was now w e a r i n g a bu l le t -proof ves t . At 
3.05 p .m . the he l icop te r observed t h a t it was his m o t h e r dr iv ing the car 
away from C r a b a d o n M a n o r . T h e he l icop te r also observed M r H a y as he 
set u p a Bren g u n in t he dr iveway of the house , a l t h o u g h it was no ted t h a t 
t he g u n did not have a m a g a z i n e a t t a c h e d to it. T h e r e a p p e a r e d to be 
a m m u n i t i o n boxes pos i t ioned n e a r t he B r e n g u n and also black bin l iners 
which it was cons idered could possibly con ta in explosives. A t t e m p t s were 
m a d e to get in fo rmat ion abou t M r H a y from his m o t h e r for nego t i a t ion 
purposes . She was in terv iewed by a p o l i c e m a n , bu t no use was m a d e of her 
knowledge of e i t he r he r son 's m e n t a l s t a t e or the layout of t he house , as by 
the t i m e all t he in fo rma t ion was g a t h e r e d t h e inc ident was over. 

At 3.17 p .m. S u p e r i n t e n d e n t M e c h a n rad ioed t h a t he was "at X- r ay" 
( tha t is, the F o r w a r d C o n t r o l Point a t t h e New I n n ) ; he was in fact a t 
Ro i s t e r Br idge , 2 miles from C r a b a d o n M a n o r . S u p e r i n t e n d e n t Pyke and 
the f i r ea rms t e a m w e r e a t t he New Inn . Ch ie f Inspec to r M c A r t h u r briefed 
t he f i r ea rms t e a m and in p a r t i c u l a r r e m i n d e d t h e m of the i r pe r sona l 
l iabili ty u n d e r sect ion 3 of the C r i m i n a l Law Act 1967. H e also r e m i n d e d 
the t e a m abou t the possible benef i t s of t ry ing to engage an a r m e d suspect 
in conversa t ion as p a r t of t he c o n t a i n m e n t process . P r e s u m i n g t h a t 
S u p e r i n t e n d e n t M e c h a n would arr ive i m m i n e n t l y , S u p e r i n t e n d e n t Pyke 
left for C r a b a d o n M a n o r in o r d e r to fulfil his n e g o t i a t i n g role, bu t did not 
ac tua l ly p roceed to t he m a n o r itself, r e m a i n i n g at the nea rby c ross roads to 
awai t t he comple t ion of t he a r m e d c o n t a i n m e n t . S u p e r i n t e n d e n t M e c h a n 
was still not in p r o p e r c o m m u n i c a t i o n at 3.56 p .m. w h e n he m a d e several 
calls from a p r iva te house , and t hus was never in con t ro l of the s i tua t ion . In 
fact S u p e r i n t e n d e n t M e c h a n did not t ake any effective ac t ion as Silver 
C o m m a n d e r because his ar r iva l to t ake c o m m a n d was o v e r t a k e n by events . 

At a p p r o x i m a t e l y 3.30 p .m. the pilot of the he l icop te r observed M r H a y 
lying on the lawn in front of t he house , a n d was ac tua l ly of t he opinion tha t 
he had shot himself, confusing a shadow a r o u n d him for blood. N o a t t e m p t 
was m a d e to d e t a i n h im at this t ime , a l t h o u g h the officer o p e r a t i n g a video 
c a m e r a in the he l i cop te r s u b s e q u e n t l y observed a t t he i nques t t h a t , as a t 
this point the m a n was s e a t e d on the g r o u n d , it would have been a very 
good o p p o r t u n i t y to move in a n d physically con ta in h im. M r H a y t h e n got 
up , a n d was seen to point a w e a p o n a t t he he l icop te r , at which point it 
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moved away. M r H a y was also seen by the he l i cop te r r u n n i n g u p a n d down 
the lawn i m i t a t i n g an a e r o p l a n e . 

T h e a r m e d officers m a d e the i r way to the house and placed t hemse lves 
a r o u n d the house . Ind iv idua l officers dec ided w h e r e to posi t ion 
themse lves . O n c e in posi t ion, t hey rea l i sed t h a t t h e r e were p a r t i c u l a r 
escape rou t e s for M r H a y which they sought to close off. At least four of 
t h e officers w e r e placed in posi t ions wi th poor cover. T h e a im was to 
d i s a r m M r H a y a n d to con ta in h im in o rde r to p r even t h im from escap ing 
in to t he coun t rys ide , a n d t h e r e b y becoming a d a n g e r to the publ ic . 

At 3.50 p .m. the A r m e d C o n t a i n m e n t T e a m was in p lace a r o u n d the 
house . It a p p e a r s t h a t t he t e a m were u n a w a r e of t he pe r sona l 
c i r c u m s t a n c e s of M r H a y a n d u n a w a r e who owned the p rope r ty . T h e y 
w e r e readi ly ident i f iable as t h e y wore caps wi th "Pol ice" w r i t t e n on t h e m . 
S u p e r i n t e n d e n t Pyke was not a t t he m a n o r i tself and , d u e to t he fact t h a t 
events deve loped rapidly, did not ar r ive to c o m m e n c e any nego t i a t i ons . 
W h e n the f i r ea rms t e a m ar r ived , M r H a y was still s een to be lying on the 
g round . Police officers were pos i t ioned fairly close to M r H a y to p reven t 
access to t h e bu i ld ing and to be closer to t he Bren g u n wi th a view to 
p r e v e n t i n g access to it. M r H a y j u m p e d u p and s t a r t e d shou t ing , 
swea r ing a n d waving t h e g u n in his h a n d . A police dog was sen t towards 
him to a t t e m p t to r e s t r a in h im and d i s a r m h im. M r H a y ' s own dog 
d i s t r ac t ed the a t t e n t i o n of t he police dog. O n e of t he f i r ea rms t e a m 
shou ted : " A r m e d Police! S t a n d still!". O n e of the t e a m t r ied to ta lk to 
M r H a y ask ing h im to comply wi th t he i r d i rec t ions a n d r e p e a t e d l y to pu t 
t he g u n down. M r H a y did not r e spond to any of t he c o m m u n i c a t i o n s . A 
n u m b e r of verba l cha l l enges were m a d e by the police from the t i m e 
M r H a y got up to the t i m e he was shot . M r H a y r epea t ed ly po in ted a t his 
fo rehead and shou ted : "Do it, go on, wha t a r e you wa i t ing for?" 

At 3.53 p .m . Chief Inspec to r M c A r t h u r perce ived t h a t his officers were 
in d a n g e r and o r d e r e d a second police dog to be sen t t owards M r Hay . 
M r H a y r a n s c r e a m i n g and s h o u t i n g towards t he dog and fired t h r e e 
t imes at the dog wi th a h a n d g u n a n d fatally in jured the dog. M r Hay-
t h e n ra ised his w e a p o n towards two police officers, and at t h a t point 
t h r e e officers o p e n e d fire. D u e to the fact t h a t he was w e a r i n g body 
a r m o u r , one shot was a i m e d at t he top of his ches t n e a r t he t h r o a t . 
M r H a y was killed i n s t a n t a n e o u s l y by the bul le t , which hit his forehead . 
T h e officer w h o fired t h e fatal shot was twelve to fifteen m e t r e s away and 
used a self- loading rifle. T h e r e w e r e o t h e r w o u n d s which would not have 
b e e n fatal by themse lves . A r m e d c o n t a i n m e n t , if it was comple te ly 
achieved, was only achieved a few seconds before M r H a y was shot . 
Medica l evidence at t he s u b s e q u e n t i nques t concluded t h a t no d r u g s 
were d e t e c t e d in M r Hay ' s body which migh t have inf luenced his 
behav iour , a n d the alcohol levels were unl ikely to have had a no t iceable 
effect on his behav iour . A f i r ea rms exper t ind ica ted t h a t t he fatal bul le t 
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hit t he forehead because M r H a y had s t a r t e d to fall forward d u e to the 

impac t of one of the bu l le t s which had s t ruck his back and tha t all t h r e e 

sho ts were fired in a shor t per iod of t i m e . 

2. The police investigation into the killing of Mr Hay 

O n the day of t he shoo t ing the Police C o m p l a i n t s A u t h o r i t y (PCA) was 

asked by the Ch ie f C o n s t a b l e of Devon a n d Cornwal l " to inves t iga te the 

inc iden ts c u l m i n a t i n g in t he d e a t h of Ian F i tzgera ld H a y a n d all a t t e n d a n t 

c i r c u m s t a n c e s " . T h e P C A a p p o i n t e d an inves t iga t ing officer, M r H u g o 

Pike , Ass i s tan t Ch ie f C o n s t a b l e of Avon and Somer se t , to u n d e r t a k e this 

task. 

T h e r epo r t of t he P C A w r i t t e n by M r Pike and d a t e d M a r c h 1994 

con t a ined a n u m b e r of c r i t ic i sms of t he p r o c e d u r e on t h a t day. In 

pa r t i cu l a r , the r epo r t no ted : 

"(a) The failure lo establish a Forward Control Point. 

(b) The failure to collect information about the individual concerned although there 
was both the time and the means by which considerable pertinent information could 
have been collected, and a failure to secure the prompt at tendance of trained 
negotiators. 

(c) A failure to get a plan of the layout of the area, and the fact that there was no 
organised positioning of officers, who were allowed to position themselves, leaving four 
of them exposed. I find it unacceptable that a senior officer in charge of a firearms 
operation should only be aware that his officers were exposed some hours later at a 
team debrief. 

(d) A level of confusion which should not exist in this type of police operation. ... 
Regardless of the contribution to this confusion by occasional poor radio reception and 
the individual errors of operations room staff, the main reason rests with Median's 
failure to take the initial basic step of ascertaining whether or not a Forward Control 
Point existed and its location. The situation was exacerbated by his failure to avail 
himself of radio communications with the consequence that he travelled to an incident 
which he knew he was to command completely unaware of developments and without 
any means of providing any command input. 

(e) I am satisfied that [McArthur] did not engage in adequate planning prior to the 
deployment of authorised firearms officers at Crabadon Manor, neither did he direct 
any other officer to do so and that this failure amounts to a neglect of duty and that 
there is sufficient evidence that he committed this offence (paragraph 178). ... Indeed 
it could well be suggested that McArthur's failure displayed a disregard for the safety of 
his men and even indirectly the suspect (paragraph 164). 

(1) The failure to call out divisional officers is an important issue as it has been 
suggested that a larger number of armed officers than was available at Middlemoor 
may have allowed for a more distant armed containment of Hay." 

T h e app l i can t s s u b m i t t e d tha t the pos i t ioning of a r m e d officers in such 

close p rox imi ty to M r H a y was u n n e c e s s a r y a n d d i rec t ly caused the 
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conf ron ta t ion which u l t ima te ly led to his d e a t h ( p a r a g r a p h 63) . Howeve r , 
the repor t conc luded at p a r a g r a p h 182: 

"I am of the opinion that given the events at Crabadon Manor on 13 October 1993, the 
course of action taken by McArthur was the only available option. It was essential that 
[Mr Hay] be contained at the premises and the geography of the immediate vicinity 
meant that the officers conducting the containment must inevitably assume positions 
closer to [Mr Hay] than might otherwise be desirable. I also acknowledge that the 
position in respect of the limited availability of the helicopter lent an urgency which 
had to be acknowledged. 

I have already expressed the view that McArthur's failures amount to an offence 
against discipline and that there is sufficient available evidence to prove them. These 
arc serious failures and whilst [Mr Hay's] death cannot be at tr ibuted to them that does 
not lessen their degree of importance." 

3. Disciplinary proceedings 

O n 15 N o v e m b e r 1993 Ch ie f In spec to r M c A r t h u r was served wi th 
p a p e r s u n d e r the Police Discipl ine Regu la t i ons m a k i n g a l l ega t ions t h a t 
as the tact ical f i r ea rms officer he h a d failed to e n s u r e t h a t a d e q u a t e 
p l a n n i n g was ca r r ied out pr ior to the d e p l o y m e n t of a u t h o r i s e d f i r ea rms 
officers involved in t he inc ident . 

O n 25 M a r c h 1994 the full P C A repor t was p r e s e n t e d to the Ch ie f 
C o n s t a b l e of Devon and Cornwal l C o n s t a b u l a r y , which r e c o m m e n d e d 
t h a t d isc ipl inary p roceed ings were b rough t aga ins t bo th Ch ie f In spec to r 
M c A r t h u r and S u p e r i n t e n d e n t M e c h a n for neglect of du ty , a l t h o u g h he 
did not r e c o m m e n d any c r imina l p roceed ings . Specifically, it was a l leged 
t h a t t he Ch ie f In spec to r had : 

"failed to plan properly the armed containment of Crabadon Manor and in 
particular:-

(a) failed to take into account the local geography of the area; 

(b) failed to consider the available knowledge in respect of Mr Hay with respect to its 
relevance to an armed containment; 

(c) failed to liaise properly with Silver Command." 

Fol lowing the inques t verdict on 12 D e c e m b e r 1994 t h e r e was some 
c o r r e s p o n d e n c e b e t w e e n the Ch ie f C o n s t a b l e and the PCA. In t h e view of 
the Ch ie f C o n s t a b l e , t h e r e should not have been any disc ipl inary c h a r g e s 
aga ins t e i t he r of the two officers conce rned . O n 28 D e c e m b e r 1993 he 
s t a t ed the following: 

"[G]iven the failures of Superintendent Mechan in this operation it is difficult to 
criticise Chief Inspector McArthur. This point becomes even more poignant when it is 
unlikely, in my view, that Superintendent Mechan will return from sick leave and face 
discipline for this neglect." 
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O n 4 J a n u a r y 1995 the P C A wro te back, re lying on its s t a t u t o r y powers 
to r e c o m m e n d tha t t he c h a r g e of neglect be b r o u g h t aga ins t Ch ie f 
Inspec to r M c A r t h u r . T h e l e t t e r identif ied four a r e a s of concern , all of 
which were exp la ined in de ta i l in t h e P C A repor t : 

(a) a want of initial planning and intelligence; 

(b) a failure to acquire the information necessary for containment of the deceased; 

(c) an unauthorised change of role during the operation; and 

(d) a failure to consult the deceased's mother before deploying the firearms team. 

O n 1 F e b r u a r y 1995 the first app l i can t wro te to the P C A ask ing tha t the 
family be r e p r e s e n t e d at t he d isc ip l inary h e a r i n g . T h i s app l ica t ion was 
refused by M r Por t lock , the D e p u t y Ch ie f C o n s t a b l e of Devon and 
Cornwa l l , on the basis t ha t they had not lodged a formal compla in t . T h e 
first app l ican t the re fo re a t t e m p t e d to lodge a compla in t to r e m e d y this 
s i tua t ion . 

O n 24 April 1995, some five weeks before the scheduled hea r ing , the Chief 
Cons tab le accepted the advice of police doctors tha t t h e r e was a likelihood 
that Supe r in t enden t M e d i a n ' s a p p e a r a n c e before the disciplinary hear ing 
would has ten his comple te m e n t a l b reakdown and p e r m i t t e d the 
Supe r in t enden t , who h a d been on sick-leave since the shoot ing, to ret i re 
due to i l l-health. According to the medical evidence, the Supe r in t enden t 
was suffering from a m e n t a l illness, a n d had been at the t i m e of the 
incident . T h e disciplinary charges agains t h im were therefore wi thdrawn. 

O n 9 May 1995 M r Por t lock formal ly r e q u e s t e d t he P C A not to p u r s u e 
t he cha rges aga ins t his officers. T h a t r e q u e s t was refused. T h e following 
day the D e p u t y C h i e f C o n s t a b l e refused to allow the first app l i can t to 
lodge a fu r the r compla in t of police neg l igence . 

In t he l ight of t he w i t h d r a w a l of t h e c h a r g e s aga ins t S u p e r i n t e n d e n t 
M e c h a n , the Ch ie f C o n s t a b l e a m e n d e d the cha rges aga ins t Chief 
Inspec to r M c A r t h u r . At t he d isc ip l inary h e a r i n g on 30 M a y 1995, t he 
p res id ing Chie f C o n s t a b l e of Wi l t sh i r e , M r Gi rven , g r a n t e d the Chief 
In spec to r ' s app l ica t ion to d i smiss t he p roceed ings as a n abuse of process , 
on t he g r o u n d s t h a t t he la te not ice of the a m e n d e d cha rges , combined 
wi th t h e de l ay in t h e d isc ip l inary h e a r i n g ( s even t een m o n t h s af ter the 
inc iden t ) , had pre judiced his defence . A press re lease from t h e D C C the 
nex t d a y desc r ibed t h e p roceed ings as " u n n e c e s s a r y a n d wholly 
i n a p p r o p r i a t e given the lack of evidence to suppor t t he c h a r g e " . 

T h e P C A a n d the app l i can t s s e p a r a t e l y appl ied for jud ic ia l review of the 
decision of M r Gi rven to d ismiss t he c h a r g e s aga ins t Ch ie f Inspec to r 
M c A r t h u r a n d the app l i can t sought review of two o t h e r m a t t e r s , inc luding 
the decision of t he Ch ie f C o n s t a b l e to allow S u p e r i n t e n d e n t M e c h a n to 
r e t i r e . O n 21 N o v e m b e r 1995 M r j u s t i c e Sedley held t h a t the decision to 
allow the S u p e r i n t e n d e n t to r e t i r e had not b e e n proper ly t a k e n , bu t tha t he 
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would not in te r fe re wi th it. H e fu r the r held t h a t M r Gi rven h a d been w r o n g 
in law to d ismiss the c h a r g e s aga ins t C h i e f In spec to r M c A r t h u r , as t h e r e 
had not been any pre judice a r i s ing out of t he delays . H e m a d e an o r d e r of 
m a n d a m u s d i r ec t ing the Ch ie f C o n s t a b l e to h e a r t he c h a r g e s aga ins t t he 
C h i e f l n s p e c t o r on the i r subs tan t ive m e r i t s . 

T h e disc ipl inary p roceed ings aga ins t Ch ie f Inspec to r M c A r t h u r w e r e 
eventua l ly h e a r d in 1997, a f te r a delay caused by the cha l l enges to the 
inques t p roceed ings , and in Apri l 1997 the C h i e f l n s p e c t o r was c lea red of 
neglec t of duty . 

4. Inquest proceedings 

O n 18 O c t o b e r 1993 the inques t was formally opened in to the d e a t h of 
Ian H a y . T h e h e a r i n g took place b e t w e e n 28 N o v e m b e r and 12 D e c e m b e r 
1994 a n d the co rone r h e a r d evidence from over forty wi tnesses , inc lud ing 
a c q u a i n t a n c e s of the deceased , wi tnesses to the o t h e r f i r ea rm inc iden ts 
and the police officers involved in the inc ident itself. O n e of the officers 
inves t iga t ing the inc ident ind ica ted t h a t t he conduc t of S u p e r i n t e n d e n t 
M e c h a n had h a d no effect on t he o p e r a t i o n . Evidence inc luded the 
conce rn of t he police t h a t if an a r m e d pe r son was a t l a rge in t he a r e a 
s u r r o u n d i n g the m a n o r it would be easy for h im to concea l himself. T h e 
C h i e f l n s p e c t o r in c h a r g e of ope ra t i ona l t r a i n i n g s t a t e d t h a t w h e r e a r m e d 
police w e r e conf ron ted by a n a r m e d suspec t t h e officer c a n m a k e t h e 
following a s s u m p t i o n s : 

"The weapon is real, the weapon is loaded, the suspect knows how to use it and 
intends to use it and the officer's actions will be based on those assumptions and will 
be in line with the priority of protecting the public and the police." 

Police officers also testif ied t h a t t h e n e g o t i a t o r would not be employed 
unt i l a r m e d c o n t a i n m e n t had been effected and the use of firearms was a 
las t r e so r t . T h e y perce ived t h a t M r H a y was a rea l , i m m e d i a t e t h r e a t to 
some of the officers. F u r t h e r m o r e , it was always an individual decis ion of 
a n officer w h e t h e r or not to open fire. 

T h e co rone r in his s u m m i n g - u p to t he j u r y s t a t e d : 

"... You have heard more than once about Section 3 ... the whole mat ter turns on the 
interpretation of what is reasonable, of what you believe to ... have been reasonable in 
the circumstances ... You ... must consider all the circumstances, the state of mind, the 
conduct of [Mr Hay], the sense of urgency and the need, if you so find, for immediate 
reaction on the part of the officers and in particular, of course, the officer who fired the 
fatal shot who had to make a decision." 

T h e j u r y found t h a t "... t he deceased d ied of a bul le t wound to t h e h e a d 
s u s t a i n e d as a resu l t of a gun wound received from a r m e d police officers", 
and the co rone r e n t e r e d a verdict of "lawfully killed". 

O n 9 M a r c h 1995 the app l i can t s app l ied for jud ic ia l review of t he 
s u m m i n g - u p to t he j u r y by the co roner , c l a iming t h a t he had misd i r ec t ed 
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t he j u r y by not i n s t r u c t i n g t h e m tha t t h e r e could be "unlawful ki l l ing" not 
j u s t t h r o u g h individual fa i lure , bu t also t h r o u g h o p e r a t i o n a l fa i lure . T h e 
app l i can t s did not d i spu t e t he facts which were p r e s e n t e d to t he inques t . 
T h e app l i can t s s t a t e d in t he i r appl ica t ion for jud ic ia l review: 

"The reality of this case is that the only live issue in relation to unlawful killing was 
the wholesale operational failure and the lack of control of the ground team. That was 
not explored by the Coroner with the Jury ..." 

O n 16 M a r c h 1995 leave for jud ic ia l review was refused by M r J u s t i c e 
L a t h a m . O n 8 A u g u s t 1995 t h e app l ica t ion was r e n e w e d to t h e C o u r t of 
Appea l . Th i s appl ica t ion was ad jou rned so t h a t a new g r o u n d could be 
a d d e d r e l a t i n g to t he r epo r t of t he P C A . 

T h i s fresh appl ica t ion for judic ia l review was lodged on 3 J a n u a r y 1996, 
c o m p l a i n i n g of t he fai lure by t he co rone r to call t he P C A repor t as evidence 
a t a t i m e w h e n he knew of its ex i s tence . T h e app l ica t ion was refused on 
8 J u l y 1996 by M r J u s t i c e Popplewel l . O n 10 F e b r u a r y 1997 the appl ica t ion 
was r enewed before the C o u r t of Appea l , a n d aga in refused. 

5. Civil proceedings 

T h e deceased , I an Hay , died i n t e s t a t e . L e t t e r s of a d m i n i s t r a t i o n were 
g r a n t e d to his m o t h e r on 12 J u n e 1995. She e x e c u t e d a d e e d of var ia t ion 
which c r e a t e d a d i sc re t iona ry t rus t of t he e n t i r e r e s idue of t he deceased ' s 
e s t a t e . T h e benef ic iar ies of t h a t t r u s t inc luded the app l i can t s . 

T h e deceased ' s m o t h e r , who m a y have b e e n a d e p e n d a n t of the 
deceased , died at t he end of 1995. T h e benef ic iar ies of he r will included 
the app l i can t s . T h e res idue of her e s t a t e was held by he r t r u s t e e s as a n 
accre t ion to t he d i sc re t iona ry t ru s t c r e a t e d af ter Ian Hay ' s d e a t h . 

Legal aid was or iginal ly g r a n t e d to t he first app l i can t to p u r s u e a n 
act ion for neg l igence in 1995. 

T h e app l i can t s were advised by l ead ing C o u n s e l , M r Phi l ip E n g e l m a n 
Q C , in M a r c h 1996 wi th r e g a r d to liability and q u a n t u m . Counse l advised 
t h a t t he case could be d i s t ingu i shed from o t h e r cases w h e r e l iabili ty had 
not b e e n es tab l i shed aga ins t t he police on public policy g r o u n d s . Counse l 
advised: 

"The claim on behalf of the deceased would allege police negligence outside the field 
ol investigations of crime. In cases such as Hill v. Chief Constable of H'est Yorkshire [1989] 
Appeal Cases 53 the courts feared that a finding of liability would divert police 
manpower and attention from the suppression of crime, and that the 'cure ' might be 
worse than the 'disease' in that future police activities may be arranged so as to avoid 
litigation. 

My view is that the operation which led to [the deceased's] death can be distinguished 
from these concerns. Firstly it is unlikely that a finding of negligence would lead to 
detrimentally defensive policing or to a situation where a police marksman defers from 
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shooting since no allegations of negligence arc made against the actual firearm officer 
who shot [the deceased]. 

Secondly it is possible to divide police activity into policy and operational areas. 
Instances of where such a division was endorsed was in Anns v. Merlon [1978] Appeal 
Cases 728. ... The policy areas give the police a discretion whether to act or not. ... I 
suggest that once the Devon and Cornwall police had decided to launch an operation to 
disarm [the deceased], their activities reached the operational stage, and thus are liable 
to challenge. 

Whilst the distinction between policy and operational discretion has been criticised, 
most recently in Osman v. Ferguson [ 1993] 4 All England Reports 344, it cannot be argued 
here that public policy factors would negative any duty owed to [the deceased], and 
furthermore, the Devon and Cornwall police made no centralised policy decision which 
would have prevented them from fulfilling a duty to the deceased. 

There are no public policy factors which would prevent the police from being 
potentially liable in negligence to the deceased, whose death arose from their 
omissions." 

C o u n s e l w e n t on to conc lude t h a t t h e r e was likely to be a d u t y of ca re as 
t h e r e was a sufficient d e g r e e of p rox imi ty , a special r e l a t ionsh ip , t he h a r m 
was foreseeable a n d it was fair a n d r ea sonab l e to impose a duty . It could be 
a r g u e d t h e r e was a fai lure to t ake r ea sonab le care and a lack of skill shown 
by the police, a n d a sufficient cha in of c ausa t i on . Counse l conc luded t h a t 
t he chances of succeed ing aga ins t the police were r ea sonab l e . However , on 
q u a n t u m counse l said t h a t t he d a m a g e s would not be g r e a t a n d would 
d e p e n d on w h e t h e r t he deceased ' s m o t h e r as a d e p e n d a n t suffered 
financial loss d u e to his d e a t h u p to t he per iod when she died. 

O n 7 J u n e 1996 the Legal Aid Board t h r e a t e n e d to d i scha rge legal aid 
on the basis t h a t , "hav ing r e g a r d to the doubtful p rospec t s of success, t he 
va lue of t he claim and the costs of p u r s u i n g it, a fee pay ing cl ient of 
m o d e r a t e m e a n s would not con t i nue t he p roceed ings" . O n 3 O c t o b e r 
1996 legal aid was w i t h d r a w n because " [ t h e app l i can t ] does not have a 
cause of ac t ion as he is not t h e pe r sona l r e p r e s e n t a t i v e . In any event , the 
costs will ou twe igh the benefi t of t he p roceed ings" . O n 11 O c t o b e r 1996 
the pe r sona l r e p r e s e n t a t i v e s of the deceased ' s e s t a t e a n d the execu to r s of 
t h e e s t a t e of M r Hay ' s m o t h e r issued p roceed ings aga ins t t h e Ch ie f 
C o n s t a b l e of Devon and Cornwal l for neg l igence . 

T h e a l l ega t ions of neg l igence w e r e p l e a d e d as follows: 

"The said shooting was caused by the negligence of the Defendant his servants or 
agents. 

Particulars of negligence 

(i) failed, through Chief Inspector McArthur to ensure that any or any adequate 
planning was carried out prior to the deployment of firearms officers at the site; 

(ii) failed to ensure that Superintendent Median would take up his post 
consequently causing permitt ing or requiring a poor command structure; 
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(iii) causing, permitting or requiring an insufficient number of armed firearms 
officers to be present at the site; 

(iv) failed to place a sufficient number of armed firearms officers at the site; 

(v) failed to obtain any or any sufficient background information about the mental 

state of the deceased; 

(\'i) Iailed to obtain any or any adequate information as to the layout ol the site; 

(vii) causing, permitt ing or allowing the deployment of a crew of armed firearms 
officers who were not furnished with any or any adequate information as to the layout 
of the site; 

(viii) failed to use a trained negotiator as part of the operation at the site; 

(ix) causing, permitt ing or requiring a helicopter to a t tempt to monitor the 
operation knowing it could not provide a continuous observation of the operation; 

(x) causing, permitt ing or requiring the helicopter to at tempt to monitor the 
operation whilst it had a low fuel level; 

(xi) failed to mount an operation which could have avoided placing the life of the 
deceased in danger whilst guaranteeing the safety of the public and police; 

(xii) failing to exercise such care and skill which was reasonable in all circumstances; 

(xiii) exposing the deceased to an unnecessary risk of being shot, namely the risk 

which materialised. 

In a n affidavit d a t e d 13 N o v e m b e r 1996, C h a r l e s M e t h e r e l l , solicitor 

a n d a d m i n i s t r a t o r of the deceased ' s e s t a t e , s t a t e d t h a t the 

a d m i n i s t r a t o r s did not wish to p u r s u e t he p roceed ings " . . . in t he l ight of 

the advice from counsel and the lack of suppo r t from the legal aid fund 

O n 4 D e c e m b e r 1996 the H i g h C o u r t gave t he a d m i n i s t r a t o r s leave to 

d i scon t inue t he p roceed ings for negl igence in the C o u n t y C o u r t . 

Subsequen t ly t he proceedings were se t t l ed by consent on 24 J u l y 1997 

wi th the p a y m e n t of 10,000 pounds s ter l ing (GBP) by the Ch ie f Cons tab le . 

It is not c lear how the negot ia t ions p rogressed . In a l e t t e r to those 

r e p r e s e n t i n g the e s t a t e d a t e d 6 J u n e 1997, t he Ch ie f Cons t ab l e outl ined 

the t e r m s on which the a g r e e m e n t was m a d e , which included the following: 

2. The settlement is without prejudice to the right of those representing the estate of 
Ian Fitzgerald HAY to pursue a petition against the United Kingdom under the 
European Convention of Human Rights. . . . 

4. The Devon and Cornwall Constabulary regrets the death of Ian Fitzgerald HAY. It 
accepts that the high professional standards required by the Devon and Cornwall 
Constabulary were not met by every single individual involved in this operation. 

That notwithstanding, a large number of individuals discharged their duties 
honourably and properly. The Constabulary is still not of the view that any individual 
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failure contributed to the tragic outcome, given the background to this mat ter , which is 
well known by your firm." 

T h e police a lso pa id a s u m of G B P 500 to t he deceased ' s e s t a t e to 
c o m p e n s a t e t h e m for the d a m a g e to C r a b a d o n M a n o r and the s u m of 
G B P 8,941.31 in respec t of costs i n c u r r e d in t he jud ic ia l review 
proceed ings . 

Since the d e a t h of Ian Hay , the Devon a n d Cornwal l C o n s t a b u l a r y have 
i n t roduced c h a n g e s to the i r a p p r o a c h to f i r ea rms inc idents . T h e s e 
include: 

- t r a i n i n g scenar ios for a r m e d officers, p rac t i sed jo in t ly wi th o t h e r 
police un i t s such as dogs a n d he l i cop te r s ; 

- t r a i n e d tact ics advisers a r e on du ty twenty-four hours a day; 
- c o m m a n d of a n inc iden t of this k ind is now conduc t ed by a n officer 

wi th t he rank of Ch ie f Inspec to r or above w h o has a t t e n d e d and passed a 
na t iona l course conduc t ed a t an approved na t iona l school. 

B. R e l e v a n t d o m e s t i c l aw a n d p r a c t i c e 

1. Civil actions against the police 

T h e unlawful a n d d e l i b e r a t e app l ica t ion of force to a n o t h e r p e r s o n 
r e su l t i ng in t h a t pe r son ' s d e a t h is a ba t t e ry . An ac t ion for negl igence 
ar ises w h e r e a de f endan t who owes a du ty of ca re to a c l a iman t subjects 
h im to h a r m , wi th the resu l t t ha t the c l a iman t suffers d a m a g e , provided 
tha t it was foreseeable t h a t such conduc t would cause such d a m a g e . Both 
b a t t e r y a n d neg l igence a r e to r t s . 

P u r s u a n t to sect ion 48(1) of t he Police Act 1964 rep laced by sect ion 88 
of the Police Act 1996, the Ch ie f C o n s t a b l e is vicar iously l iable for the 
to r t s c o m m i t t e d by the officers u n d e r his d i rec t ion and cont ro l . Act ions 
for b a t t e r y and negl igence by a police officer m a y be t a k e n aga ins t t he 
Ch ie f C o n s t a b l e . 

2. Law Reform (Miscellaneous Provisions) Act 1934 

Sect ion 1 provides : 

"... on the death of any person ... all causes of action ... subsisting against or vested in 
him shall survive against, or, as the case may be, for the benefit of the estate." 

3. The Fatal Accidents Act 1976 

A d e p e n d a n t of a deceased p e r s o n killed by acc iden t m a y cla im 
d a m a g e s if t hey were d e p e n d e n t at the t i m e of t he d e a t h . T h e award of 
d a m a g e s is b a s e d on t h e evidence provided of t h e e x t e n t of dependency . 
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S t a t u t o r y b e r e a v e m e n t d a m a g e s of G B P 7,500 a r e only avai lable to t he 
wife or h u s b a n d or to t he p a r e n t s of u n m a r r i e d mino r s . F u n e r a l expenses 
m a y be recovered by a d e p e n d a n t as special d a m a g e s . 

Dis t ress a n d the fact of d e a t h itself a r e not such as to cons t i t u t e an 
injury in which a cause of ac t ion lies u n d e r t he law of t he U n i t e d K i n g d o m . 

4. Criminal Law Act 1967 

T h e use of firearms by the police is r e g u l a t e d by sec t ion 3 which s t a t e s : 

"A person may use such force as is reasonable in the circumstances in the prevention 
of crime, or in effecting or assisting in the lawful arrest of offenders or suspected 
offenders or of persons unlawfully at large". 

C O M P L A I N T S 

T h e app l i can t s compla in of a b r e a c h of Ar t ic les 2, 6 § 1 and /o r 13 of the 

Conven t i on . 
1. As to Ar t ic le 2, t he app l i can t s s t a t e t h a t t h e kil l ing of t h e deceased 

by the police did not comply wi th the r e q u i r e m e n t s of necess i ty impl ied by 
t h e words " n o m o r e t h a n abso lu te ly neces sa ry" as desc r ibed in Art ic le 2 
§ 2. F u r t h e r m o r e , t he app l i can t s c la im t h a t t he failings and inadequac ie s 
of t he p l a n n i n g a n d p r o c e d u r e followed also a m o u n t in t hemse lves to a 
b r e a c h of Art ic le 2. T h e app l i can t s s t a t e t h a t t he P C A inquiry repor t 
shows t h a t t h e r e were such fail ings. 

2. As to Art ic les 6 § 1 a n d 13, t he app l i can t s s t a t e t h a t t hey h a d 
no d o m e s t i c r e m e d y , in tha t t h e r e was no possibil i ty of re lying on the 
Conven t i on in d o m e s t i c cou r t s , and the fact t h a t domes t i c law itself 
violates Art ic le 2 m e a n s t h a t the app l i can t s r e m a i n e d v ic t ims. 

T H E L A W 

T h e app l i can t s rely on Ar t ic les 2, 6 a n d 13 of the C o n v e n t i o n in respec t 
of t he shoo t ing of t he i r b r o t h e r , I an Hay , by t h e police. 

Art ic le 2 provides: 

" 1 . Everyone's right to life shall be protected by law.... 

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article 
when it results from the use of force which is no more than absolutely necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully 

detained; 
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Art ic le 6 § 1, in i ts first s e n t e n c e , provides : 

"In the determination of Ins civil rights and obligations everyone is entitled to a 
fair and public hearing within a reasonable lime by an independent and impartial 
tribunal established by law." 

Art ic le 13 provides : 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

T h e C o u r t recal ls t h a t t h e app l i can t s have se t t l ed t he i r c l a ims in 
negl igence aga ins t the police conce rn ing the i r b r o t h e r ' s d e a t h on 
p a y m e n t of G B P 10,000 p lus legal costs . In c o m m u n i c a t i n g t he 
appl ica t ion , it r e q u e s t e d the p a r t i e s ' submiss ions on the ques t i on as to 
w h e t h e r this dep r ived the app l i can t s of t he s t a t u s of v ic t ims for t he 
purposes of the i r appl ica t ion before t he C o u r t . 

T h e G o v e r n m e n t s u b m i t t e d t h a t t he a p p l i c a n t s ' a ccep tance of the offer 
of s e t t l e m e n t provided t h e m wi th a d e q u a t e r e d r e s s for the i r c o m p l a i n t s . 
T h e offer was not m a d e ex gratia but in s e t t l e m e n t of a claim of r ight a n d 
provided a s u b s t a n t i a l s u m in d a m a g e s . It was a c c o m p a n i e d by a n 
admiss ion t h a t individual police officers had failed to m e e t p rope r 
s t a n d a r d s . F u r t h e r m o r e , t he offer was accep ted by the e s t a t e af ter 
receiving legal advice. T h e y also po in ted out t h a t t he au tho r i t i e s have 
t a k e n p rope r s teps to min imi se t he risk of s imi lar inc idents occur r ing in 
the fu tu re , i nd ica t ing tha t the U n i t e d K i n g d o m was not us ing the 
c o m p e n s a t i o n as a m e a n s of avoiding compl iance wi th its ob l iga t ions 
u n d e r Ar t ic le 2 of t he Conven t i on . 

T h e app l i can t s po in ted out t h a t t he s e t t l e m e n t a g r e e m e n t in t he i r case 
had b e e n conc luded "wi thout p r e jud i ce" to the i r r ight to p u r s u e a n 
appl ica t ion u n d e r the E u r o p e a n Conven t i on on H u m a n Righ t s , and was 
an essen t i a l condi t ion for the i r a c c e p t a n c e . Th i s d i s t ingu i shes the i r case 
from those w h e r e s e t t l e m e n t s have b e e n previously found to depr ive t he 
app l i can t s of vict im s t a t u s (see Donne l ly and O t h e r s v. t he U n i t e d 
K i n g d o m , appl ica t ions nos. 5577-5583/72, C o m m i s s i o n decis ion of 
15 D e c e m b e r 1975, Decis ions a n d R e p o r t s (DR) 4, p . 4, and Caraher v. the 
United Kingdom ( d e c ) , no. 24520/94, E C H R 2000-1). T h e G o v e r n m e n t a r e 
the re fore e s topped from ra i s ing the point to defea t the i r appl ica t ion . T h e y 
also d i s p u t e d t h a t t he s e t t l e m e n t provided a d e q u a t e r ed ress , since the 
police qualif ied the i r reference to poor s t a n d a r d s by m a i n t a i n i n g t h a t 
t hey still do not ag r ee t h a t any individual fai lures c o n t r i b u t e d to the 
t rag ic o u t c o m e . T h e app l i c an t s ' c la im tha t the ope ra t i ona l and o t h e r 
fai lures of t he police caused the d e a t h of the i r b r o t h e r has the re fo re not 
b e e n accep ted . 

T h e C o u r t observes , first of all, t h a t the possibil i ty of o b t a i n i n g 
c o m p e n s a t i o n for t h e d e a t h of a pe r son will genera l ly , a n d in n o r m a l 
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c i r c u m s t a n c e s , c o n s t i t u t e an a d e q u a t e a n d sufficient r e m e d y for a 
subs t an t ive compla in t of an unjust i f ied use of le tha l force by a S ta te 
a g e n t in v io la t ion of Art ic le 2 of t h e C o n v e n t i o n (see, mutatis mutandis, 
Donnel ly and O t h e r s ci ted above, p . 66) . S e p a r a t e p rocedu ra l obl igat ions 
m a y also ar i se u n d e r Ar t ic le 2 c o n c e r n i n g the provision of effective 
inves t iga t ions into t he use of le tha l force, but t he se a r e not in issue in the 
p r e s e n t case w h e r e no compla in t has been ra ised as to t h e t h o r o u g h n e s s 
a n d effect iveness of t h e i nques t i n to Ian H a y ' s d e a t h (see , for e x a m p l e , t he 
Kaya v. T u r k e y j u d g m e n t of 19 F e b r u a r y 1998, Reports of Judgments and 
Decisions 1998-1, p . 324, §§ 86-87). W h e r e a re la t ive accep t s a s u m of 
c o m p e n s a t i o n in s e t t l e m e n t of civil c l a ims a n d r e n o u n c e s f u r t h e r use of 
local r e m e d i e s therefor , he or she will genera l ly no longer be able to 
claim to be a vict im in respect of those m a t t e r s (see Donne l ly a n d O t h e r s 
ci ted above, pp. 86-87, a n d Caraher c i ted above) . 

T h e app l i can t s have s u b m i t t e d t h a t t he G o v e r n m e n t a r e e s topped from 
relying on the s e t t l e m e n t as a basis for re jec t ing the case , as the police 
a u t h o r i t i e s e n t e r e d in to the s e t t l e m e n t a g r e e m e n t wi th t h e m on a 
"wi thou t p r e jud i ce" bas is . T h e C o u r t no tes however t h a t G o v e r n m e n t 
did not raise t he a r g u m e n t , but w e r e r e spond ing to the ques t ion 
express ly pu t to the pa r t i e s by the C o u r t . 

T h e C o u r t would observe t h a t C o n t r a c t i n g S t a t e s c a n n o t , on the i r own 
au tho r i t y , put aside compl iance wi th t he ru les of admiss ib i l i ty s t ipu la t ed 
in t he Conven t ion (see, mutatis mutandis, K. v. I r e land , appl ica t ion 
no. 10416/83, C o m m i s s i o n decision of 17 May 1984, D R 38, p . 158, and 
Bozano v. F r a n c e , appl ica t ion no. 9990/82, C o m m i s s i o n decision of 15 May 
1984, D R 39, p . 119). Nor docs t he C o u r t ' s c o m p e t e n c e to apply those rules 
d e p e n d on object ion be ing ra ised by the r e s p o n d e n t S t a t e conce rned . It 
would r u n c o u n t e r t o t h e object and pu rpose of t he C o n v e n t i o n , as set 
out in Art ic le 1 - t ha t r igh t s a n d f reedoms should be secu red by the 
C o n t r a c t i n g S t a t e wi th in its j u r i sd ic t ion - and t hus in te r fe re wi th the 
p r imar i ly subs id ia ry n a t u r e of t h e C o u r t ' s role , if app l i c an t s , even wi th 
t he acqu ie scence of S t a t e a u t h o r i t i e s , were able to rely on the C o u r t ' s 
jur isdic t ion by d i spens ing wi th t he avai lable and effective domes t i c 
m e c h a n i s m of r e d r e s s . T h e app l i can t s in t he p r e s e n t case could have 
p u r s u e d the i r c la ims for negl igence and ob t a ined the d o m e s t i c cou r t s ' 
findings as to t he a l leged inadequac i e s a n d failings of t he police officers 
a n d t h e i r causa l link wi th the i r b r o t h e r ' s d e a t h . T h e y chose , however , to 
se t t l e those p roceed ings w i thou t o b t a i n i n g such a d e t e r m i n a t i o n . It is not 
for t he C o u r t , in those c i r c u m s t a n c e s , to u n d e r t a k e t he role of a first-
i n s t ance t r i buna l of fact a n d law. 

T h e C o u r t does not cons ider t h a t t h e r e is any e l e m e n t of abuse in the 
t e r m s or p r o c e d u r e of s e t t l e m e n t accep ted by the app l i can t s which would 
r e n d e r it necessa ry for t he C o u r t to p u r s u e its e x a m i n a t i o n of the case 
in o r d e r to m a i n t a i n the effectiveness of p ro tec t ion provided by the 
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Conven t i on . T h e r e is no indica t ion t h a t the G o v e r n m e n t have a t t e m p t e d 
to avoid compl iance wi th the i r obl iga t ions u n d e r t he Conven t i on by m e a n s 
of t he m e r e p a y m e n t of money . T h e r e is no indica t ion t h a t t he a l leged 
b r e a c h in th is case was e i t h e r a u t h o r i s e d by law o r p a r t of a n 
a d m i n i s t r a t i v e prac t ice w h e r e b y the h ighe r a u t h o r i t i e s of t he S t a t e 
p u r s u e d a policy a u t h o r i s i n g or t o l e r a t i n g t he i m p u g n e d conduc t . It m a y 
be no t ed t h a t the police a u t h o r i t y conce rned in t he incident have t a k e n 
s teps to improve t r a i n i n g a n d cont ro l in respec t of fu tu re inc iden ts . 

H a v i n g r e g a r d to t he cons ide ra t ions above , t he C o u r t finds tha t in 
b r ing ing civil p roceed ings for negl igence in respec t of t he d e a t h of the i r 
b r o t h e r t he app l i can t s have used the local r e m e d i e s avai lable and tha t in 
s e t t l i ng t he i r c la ims in those p roceed ings , a n d in accep t ing and receiving 
c o m p e n s a t i o n , the app l i can t s have effectively r e n o u n c e d fu r the r use of 
these r e m e d i e s . T h e y m a y no longer , in these c i r c u m s t a n c e s , c la im to be 
v ic t ims of a viola t ion of t h e Conven t i on wi th in t he m e a n i n g of Art ic le 34. 

Th i s app l ica t ion m u s t the re fo re be re jec ted as be ing manifes t ly ill-
founded p u r s u a n t to Art ic le 35 §§ 3 and 4 of t he Conven t i on . 

For t he se r easons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

Victime - acceptation par les requérants d'une indemnisation après que 
leur frère eut été tué par balles par des policiers 

Article 34 

Victime - Versement d'une réparation pour un décès résultant d'un recours à la force -
Acceptation par les requérants d'une indemnisation après que leur frère eut été tué par balles 
par des policiers - Règlement au civil « sans préjudice » de la requête à la Cour - Absence de trace 
d'abus dans le règlement —Absence d'allégation quant à l'insuffisance de la protection juridique 
ou quant à une pratique administrative 

* 
* * 

En octobre 1993, des policiers armés furent envoyés au domicile du frère des 
requérants, Ian Hay, après avoir appris que des incidents s'étaient produits avec 
des armes à feu. M. Hay fut observé chez lui alors qu'il était en possession d'armes ; 
les policiers armés prirent position en vue de le désarmer et de l'empêcher de 
s'échapper dans la campagne environnante. M. Hay cria, jura , agita un pistolet et 
n 'obtempéra pas aux ordres répétés de baisser son arme. Il tira sur un chien 
policier puis dirigea son arme vers deux des policiers ; à ce moment, trois autres 
policiers ouvrirent le feu, le tuant sur le coup. Un rapport rédigé par la direction 
des plaintes contre la police releva un certain nombre de lacunes dans les 
procédures suivies par la police et recommanda l'ouverture d'une procédure 
disciplinaire à l'encontre de deux des policiers de grade supérieur impliqués. L'un 
des policiers, en congé de maladie depuis l'incident, fut autorisé à prendre sa 
retraite pour raisons de santé, ce qui mit un terme à l'action disciplinaire 
engagée contre lui. L'autre policier fut en fin de compte déclaré non coupable de 
manquement à ses devoirs. L'assistance judiciaire fut accordée aux requérants 
pour intenter une action pour faute, mais elle leur fut ultérieurement retirée et 
les administrateurs de la succession du défunt furent autorisés à abandonner la 
procédure. Celle-ci se régla par la suite d'un commun accord avec le versement 
d'une certaine somme par le préfet de police. Ce règlement fut conclu «sans 
préjudice» du droit des exécuteurs testamentaires du défunt de soumettre une 
requête au titre de la Convention européenne des Droits de l 'Homme. 

Article 34: lorsque le proche parent d'un disparu accepte une indemnité en 
règlement d'une action civile s'agissant du décès, il ne peut en règle générale plus 
se prétendre victime. Pour autant que les requérants font valoir que le 
Gouvernement est forclos à invoquer le règlement comme motif de rejet de 
l'affaire, le Gouvernement n'a en fait pas soulevé cet argument de lui-même mais 
a répondu à une question expressément posée aux parties. Les Etats contractants 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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ne peuvent exclure le respect des règles de recevabilité et il serait contraire à 
l'objet et au but de la Convention que les requérants invoquent la juridiction de 
la Cour sans avoir utilisé les recours internes. En l'espèce, les requérants auraient 
pu poursuivre leur action pour faute et obtenir l'avis des juridictions internes 
quant aux carences et insuffisances des policiers et au lien de causalité de ces 
dernières avec la mort de leur frère. Or ils ont opté pour le règlement de l'action 
sans rechercher pareille décision. La Cour ne décèle dans les termes du règlement 
ou dans la procédure suivie pour le conclure aucun signe d'abus de nature à rendre 
nécessaire de sa part un complément d'examen, et rien n'indique que le 
Gouvernement ait tenté de se soustraire à ses obligations en se bornant à verser 
une indemnité. De plus, rien ne montre que la violation alléguée en l'espèce ait été 
autorisée par la loi ou ait fait partie d'une pratique administrative. En 
conséquence, en concluant un règlement et en acceptant une indemnisation, les 
requérants ont effectivement renoncé à exercer encore ces recours. Dans ces 
conditions, ils ne peuvent plus se prétendre victimes d'une violation: défaut 
manifeste de fondement. 

Jurisprudence citée par la Cour 

Donnelly et autres c. Royaume-Uni, requêtes n o s 5577-5583/72, décision de la 
Commission du 15 décembre 1975, Décisions et rapports 4 
Bozano c. France, requête n" 9990/82, décision de la Commission du 15 mai 1984, 
Décisions et rapports 39 
K. c. Irlande, requête n° 10416/83, décision de la Commission du 17 mai 1984, 
Décisions et rapports 38 
Kaya c. Turquie, arrêt du 19 février 1998, Recueil des arrêts et décisions 1998-1 
Caraherc. Royaume-Uni (déc) , n° 24520/94, CEDH 2000-1 
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(...) 

E N F A I T 

Le p r e m i e r r e q u é r a n t [M. Robe r t Hay] est un r e s so r t i s san t b r i t a n n i q u e 
né en 1940 et r é s idan t d a n s le K e n t . La seconde r e q u é r a n t e [M""' D i n a h -
A n n e H a y ] , s œ u r du p r e m i e r r e q u é r a n t , est u n e r e s so r t i s san te 
b r i t a n n i q u e née en 1946 et vivant à L o n d r e s . D e v a n t la C o u r , ils sont 
r e p r é s e n t é s p a r M m e C. Karvé , j u r i s t e de l ' o rgan isa t ion Liber ty , à Londres . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té exposés p a r les pa r t i e s , peuvent 
se r é s u m e r c o m m e suit . 

1. Evénements du 13 octobre 1993 

Le frère des r e q u é r a n t s , M. Ian Hay , fut t ué p a r bal les devan t le 
domici le familial , C r a b a d o n M a n o r , d a n s le Devon , p a r des a g e n t s de la 
police du Devon et de Cornoua i l l e s (Devon and Cornwall Constabulary - la 
« D C C » ) le 13 oc tobre 1993. C r a b a d o n M a n o r est s i tué d a n s la 
c a m p a g n e , d a n s un endro i t isolé. 

Le 30 avril 1993, Ian H a y se rend i t a u pos te de police le plus proche de 
son domici le et r e m i t de l u i -même à l ' inspec teur M a r t i n u n ce r t a in n o m b r e 
d ' a r m e s l éga lemen t en sa possession. L 'é ta t m e n t a l d ' I an H a y préoccupa 
l ' inspecteur qu i , le 11 m a i 1993, se r end i t à C r a b a d o n M a n o r pour saisir 
d ' a u t r e s a r m e s . Le 11 s e p t e m b r e 1993, Ian H a y d e m a n d a qu 'on lui r ende 
ce r t a ines des a r m e s , ce q u e l ' inspec teur M a r t i n refusa de faire t a n t que 
M. H a y n ' au ra i t pas p rodui t un certif icat re la t i f à sa s an t é m e n t a l e . 

Le 1" ma i 1993, le m é d e c i n de M . Hay , le D r Lewis, avait reçu un 
message du voisin de M. H a y i n d i q u a n t q u e celui-ci é ta i t a r m é et se 
conduisa i t de m a n i è r e i r r a t i onne l l e . Ce voisin é ta i t p réoccupé pa r l 'é ta t 
m e n t a l de M. H a y . 

Le 13 oc tobre 1993 se p rodu i s i r en t deux inc iden ts avec des a r m e s à feu. 
Ve r s 11 h e u r e s , M. H a y t i r a hu i t bal les sur u n e r e m o r q u e se rvan t au 
t r a n s p o r t de m o u t o n s qu i se t rouva i t d a n s u n e f e r m e voisine, et ce sous 
les yeux de la f e rmiè re . Celle-ci eut t r è s p e u r et déc l a r a q u e M. Hay 
n ' é t a i t pas d a n s son é t a t n o r m a l et lui avait dit ap r è s avoir chargé 
l ' a r m e : «Voilà ce q u e j e vais faire aux policiers s'ils s ' app rochen t de 
moi .» Plus t a rd , à 13 h 50, M. H a y se r end i t au p u b a r m é d 'un fusil à 
b a ï o n n e t t e et d 'un p is to le t . Il se c o m p o r t a de nouveau de m a n i è r e 
i r r a t ionne l l e et t i ra p lus i eu r s fois avec l 'une des a r m e s d a n s la c h e m i n é e , 
devan t la se rveuse . Il r e c h a r g e a ensu i t e l ' a r m e en sa p r é s e n c e . La serveuse 
appe la la police, q u ' u n e voisine avai t dé jà a l e r t é e . M. H a y t i ra une 
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nouvel le fois clans la rue puis r e t o u r n a à C r a b a d o n M a n o r où il d é j e u n a 
avec, sa m è r e . 

A 13 h 49, la D C C de P a i g n t o n avai t reçu l 'appel de la voisine du p u b . 
Des vo i tu res de police se r e n d i r e n t sur les l ieux et un hé l i cop tè re de 
survei l lance de la police décol la vers 14 h e u r e s . L ' équ ipage avai t pour 
i n s t ruc t ions de g a r d e r M. H a y en vue j u s q u ' à ce q u ' u n e équ ipe de 
policiers a r m é s arr ive à le m a î t r i s e r p h y s i q u e m e n t . Pare i l le équ ipe fut 
a l e r t é e . Dix policiers a r m é s se t rouva ien t pa r ha sa rd ê t r e à l 'exercice et 
on fit appe l à eux au lieu de suivre la p r o c é d u r e hab i tue l l e . 

La D C C disposai t d ' une s t r u c t u r e de c o m m a n d e m e n t et de con t rô le 
p ré -é t ab l i e pour les inc idents de ce type, le c o m m a n d e m e n t se divisant 
en or, a r g e n t et b ronze . L 'or a s su ra i t le c o m m a n d e m e n t géné ra l , 
définissai t la s t r a t ég i e et fournissai t les r e n s e i g n e m e n t s , les ressources et 
la logis t ique . Le c o m m a n d a n t o r é t a i t un policier h a u t p lacé et le pos te d e 
con t rô le or se t rouvai t d a n s la salle des opé ra t i ons du q u a r t i e r g é n é r a l de 
la police. Le c o m m a n d a n t a r g e n t é ta i t r e sponsab le du cont rô le t a c t i q u e de 
l ' inc ident sur p lace . Il bénéficiai t du sou t ien du con t rô le a r g e n t s i tué au 
pos te de police le plus p roche des l ieux de l ' incident à des fins de 
c o m m u n i c a t i o n . Le c o m m a n d a n t b ronze é ta i t le spécia l is te ou 
c o m m a n d a n t de s ec t eu r c h a r g é de m e t t r e en œ u v r e la t a c t i q u e définie 
p a r le c o m m a n d a n t a r g e n t . 

C e t t e s t r u c t u r e fut mise en place lo rsque la police eut appr i s q u e des 
coups de feu ava ien t é té t i rés . A 14 h 24, le c o m m i s s a i r e Pyke pr i t en 
c h a r g e à t i t r e provisoire les fonctions de c o m m a n d a n t a r g e n t , b ien qu ' i l 
a i t é t é prévu qu ' i l a s su re r a i t plus t a r d le rôle de n é g o c i a t e u r et que le 
c o m m i s s a i r e M e c h a n le r e m p l a c e r a i t au c o m m a n d e m e n t a r g e n t . Le 
c o m m i s s a i r e S t r ee t pr i t la t ê t e du poste de cont rô le a r g e n t . Le pos te de 
con t rô le or fut instal lé d a n s la salle des opé ra t i ons du q u a r t i e r g é n é r a l de 
la police sous l ' au to r i t é du c o n t r ô l e u r géné ra l Albon. L ' i n spec t eu r 
d iv is ionnai re M c A r t h u r , chef d e l ' un i té d e m a î t r i s e a r m é e , deva i t ê t r e le 
c o m m a n d a n t b ronze . A 14 h 31 , le commis sa i r e Pyke a u t o r i s a le 
d é p l o i e m e n t de policiers a r m é s . C e t t e s t r u c t u r e de c o m m a n d e m e n t fut 
c o m m u n i q u é e à tous à 15 h 6. 

Le r e t a r d avec lequel ce t t e s t r u c t u r e fut mise en place é ta i t dû au fait 
qu ' i l n ' é t a i t pas possible de d é t e r m i n e r que ls é t a i en t les officiers de police 
de service ou de p r e n d r e con tac t avec eux . En pa r t i cu l i e r , le commis sa i r e 
M e c h a n avai t décidé de se r e n d r e sur les l ieux avec sa vo i tu re pe r sonne l l e , 
non pourvue d ' une rad io , a lors q u e des véhicules de police e n t i è r e m e n t 
équ ipés é t a i en t d isponibles . C e l a signifie qu ' i l ne pu t ê t r e jo in t p e n d a n t 
t r en t e - c inq m i n u t e s et ne pu t donc pas ê t r e t e n u au c o u r a n t de l 'évolution 
de la s i t ua t ion . 

Ni le c o m m i s s a i r e Pyke ni le c o m m i s s a i r e M e c h a n ne m i r e n t en p lace le 
pos te de con t rô le avancé , c o m m e ils a u r a i e n t dû le faire, a lors q u e l ' équipe 
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de policiers a r m é s s 'é ta i t r éun i e a u p u b New Inn et s embla i t cons idé re r cet 
endro i t c o m m e le pos te de cont rô le avancé . 

Dans une conversa t ion é c h a n g é e à 14 h 46 e n t r e le c o m m i s s a i r e S t ree t , 
chef du poste de cont rô le a r g e n t , et un a u t r e policier , il fut décidé de 
p r e n d r e con tac t avec les négoc i a t eu r s . C e l a fut difficile, car ces de rn i e r s 
n ' ava ien t pas de moyen de c o m m u n i c a t i o n d ' u r g e n c e . Ils n ' a r r i v è r e n t pas 
su r les l ieux et ne furent donc d ' a u c u n e ut i l i té avan t la m o r t de M. H a y . Le 
commissa i r e Pyke n e pu t servir de négoc i a t eu r car il a t t e n d a i t q u e le 
commis sa i r e M e c h a n le r e m p l a c e au pos te de c o m m a n d a n t a r g e n t . 

A 14 h 43 , l ' équipage de l 'hé l icoptère s ignala q u e M. H a y agi ta i t un fusil 
d a n s sa d i rec t ion ; il se mi t donc hors de po r t ée . Il r e m a r q u a que l ' in téressé 
avait instal lé deux fusils à la ver t icale près de sa voi ture , mais il ne pouvait le 
survei l ler en p e r m a n e n c e . A 14 h 50, les policiers de la salle des opéra t ions 
furent informés de l ' incident qui s 'é tai t p rodui t à W a g l a n d F a r m . 

A 15 h e u r e s envi ron , M. H a y fut observé en t r a i n de c h a r g e r sa voi ture 
devan t le m a n o i r . Il po r t a i t un gilet pa re -ba l les . A 15 h 5, l ' équ ipage de 
l 'hé l icoptère r e m a r q u a q u e la m è r e de M . H a y s 'éloignait de C r a b a d o n 
M a n o r au volant de la voi ture et aussi que celui-ci ins ta l la i t un fusil-
m i t r a i l l e u r d a n s l 'allée qu i conduisa i t au mano i r , ma i s sans y adjoindre 
de c h a r g e u r . Il sembla i t y avoir des caisses de m u n i t i o n s p r è s du fusil-
m i t r a i l l e u r ainsi q u e des sacs-poubel les noi rs suscept ib les de c o n t e n i r des 
explosifs. O n t e n t a d ' ob t en i r de la m è r e de M. H a y des r e n s e i g n e m e n t s au 
sujet de celui-ci en vue de négocier . U n policier s ' en t r e t i n t avec elle, mais 
ce qu 'e l l e savait de l ' é t a t m e n t a l de son fils ou de la d isposi t ion de la 
ma i son ne put ê t r e mis à profit ca r l ' incident fut clos avant q u e tous ces 
r e n s e i g n e m e n t s a ien t pu ê t r e recuei l l is . 

A 15 h 17, le c o m m i s s a i r e M e c h a n i nd iqua p a r rad io qu ' i l é ta i t à 
«X-ray » (c 'es t -à-di re le pos te de cont rô le avancé du p u b New Inn) ; il se 
t rouva i t en fait à Ro l s t e r Br idge , à 3 km de C r a b a d o n M a n o r . Le 
c o m m i s s a i r e Pyke et l ' équipe de policiers a r m é s é t a i en t q u a n t à eux au 
N e w Inn . L ' i n s p e c t e u r d iv is ionnai re M c A r t h u r d o n n a ses in s t ruc t ions aux 
m e m b r e s de ce t t e équ ipe , l eu r r a p p e l a n t n o t a m m e n t qu ' i l s é t a ien t 
p e r s o n n e l l e m e n t r e sponsab les en v e r t u de l 'ar t icle 3 de la loi de 1967 sur 
le droi t péna l , et qu ' i l pouvai t ê t r e bénéf ique d ' inc i te r u n suspec t a r m é à 
p a r l e m e n t e r d a n s le c ad re d u processus d e ma î t r i s e . S u p p o s a n t q u e 
l 'a r r ivée du c o m m i s s a i r e M e c h a n é ta i t i m m i n e n t e , le commis sa i r e Pyke 
p a r t i t p o u r C r a b a d o n M a n o r afin d ' e n t a m e r des n é g o c i a t i o n s ; toutefois , 
il n 'a l la pas j u s q u ' a u m a n o i r mais s ' a r r ê t a au ca r re four voisin pour 
a t t e n d r e la fin de l ' opé ra t ion de m a î t r i s e . La c o m m u n i c a t i o n avec le 
commis sa i r e M e c h a n n 'ava i t toujours pas pu ê t r e é tab l ie à 15 h 56, h e u r e 
à laquel le il passa p lus ieurs coups de t é l éphone depu i s un domici le pr ivé. Il 
ne fut donc j a m a i s en m e s u r e de con t rô le r la s i t ua t ion . E n fait, le 
commis sa i r e M e c h a n ne pr i t a u c u n e m e s u r e conc rè t e en q u a l i t é de 
c o m m a n d a n t a r g e n t car il a r r iva sur place t r o p t a rd . 
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A 15 h 30 envi ron , le pi lote de l 'hé l icoptè re vit M. H a y é t e n d u sur la 
pe louse devan t le m a n o i r et p e n s a m ê m e q u e celui-ci s 'é ta i t t i ré dessus à 
cause d ' une o m b r e a u t o u r du corps qu ' i l pr i t p o u r du sang . O n ne t e n t a 
pas à ce m o m e n t - l à de p rocéde r à l ' a r r e s t a t i on , a lors q u e le pol icier qu i 
fi lmait la scène depu i s l 'hé l icoptère déc l a r a plus t a r d p e n d a n t l ' e n q u ê t e 
j ud i c i a i r e q u e , l ' h o m m e é t a n t assis p a r t e r r e , il a u r a i t é t é tou t à fait 
a p p r o p r i é de s ' app roche r de lui et de le m a î t r i s e r p h y s i q u e m e n t . E n s u i t e , 
M. H a y se leva et d i r igea u n e a r m e en d i rec t ion de l ' hé l i cop tè re , qu i 
s 'é loigna. Les occupan t s de l 'hé l icoptère v i ren t aussi M. H a y faire des 
a l lers et r e t o u r s sur la pe louse au pas de course en i m i t a n t u n avion. 

Les policiers a r m é s s ' a p p r o c h è r e n t du m a n o i r et p r i r en t posi t ion 
a u t o u r de celui-ci, c h a c u n d ' e n t r e eux chois i ssant son e m p l a c e m e n t . U n e 
fois en pos te , ils se r e n d i r e n t c o m p t e q u e M. H a y pouvai t s ' é chappe r pa r 
p lus ieurs issues qu ' i l s s 'efforcèrent de b loque r . Q u a t r e policiers au moins 
se t rouva i en t d a n s des end ro i t s ma l p r o t é g é s . Ils deva ien t d é s a r m e r 
M. H a y et le m a î t r i s e r afin de l ' e m p ê c h e r de s ' é chappe r d a n s la 
c a m p a g n e , où il a u r a i t r e p r é s e n t é un d a n g e r pour la popu la t ion . 

A 15 h 50, l ' équipe de policiers a r m é s é ta i t en pos te a u t o u r du m a n o i r . Il 
a p p a r a î t q u e ces policiers ne conna i s sa ien t pas la s i tua t ion pe r sonne l l e de 
M. H a y et ne savaient pas qu i é ta i t p r o p r i é t a i r e des l ieux. Il é ta i t facile de 
voir qu ' i l s 'agissai t de policiers car ils é t a i en t coiffés de c a s q u e t t e s p o r t a n t 
l ' inscr ipt ion «Po l i ce» . Le c o m m i s s a i r e Pyke n ' é t a i t pas au m a n o i r e t , les 
é v é n e m e n t s se p r éc ip i t an t , il n ' a r r iva pas à t e m p s pour e n t a m e r les 
négocia t ions . A l ' a r r ivée de l 'équipe d ' h o m m e s a r m é s , M. H a y é ta i t 
toujours a l longé pa r t e r r e . Les policiers é t a i en t assez p roches de lui pour 
l ' e m p ê c h e r d ' e n t r e r d a n s le m a n o i r et d 'avoir accès au fus i l -mi t ra i l leur . 
M. H a y se leva d ' un bond et c o m m e n ç a à cr ier , en j u r a n t et en a g i t a n t le 
fusil de la ma in . O n envoya un ch ien policier pour t e n t e r de le c o n t e n i r et 
de le d é s a r m e r . Le chien de M. H a y se t rouva d i s t r a i r e l ' a t t en t ion du chien 
policier. L ' un des policiers cr ia : « Police a r m é e ! Ne bougez pas ! » U n a u t r e 
t e n t a de p a r l e r à M. Hay , en lui d e m a n d a n t d 'obéi r aux ins t ruc t ions et , à 
p lus ieurs repr i ses , de baisser son a r m e . M. H a y ne fit pas la m o i n d r e 
r éponse . Les policiers a d r e s s è r e n t p lus ieurs s o m m a t i o n s à M. H a y e n t r e 
le m o m e n t où il se re leva et celui où il fut t u é . M. H a y ne cessait de po in t e r 
son doigt sur son front en c r i a n t : «Allez-y, t i rez , qu 'es t -ce q u e vous 
a t t e n d e z ?» 

A 15 h 53 , l ' i n spec teur d iv is ionnai re M c A r t h u r s ' aperçu t q u e ses 
policiers é t a i en t en d a n g e r et o r d o n n a l 'envoi d ' un d e u x i è m e chien 
policier en d i rec t ion de M. Hay . Celui-ci se mi t à cour i r en c r i an t des 
paro les au chien et t i r a dessus t rois fois avec un p is to le t , b lessan t 
m o r t e l l e m e n t l ' an ima l . M. H a y d i r igea ensu i t e son a r m e en d i rec t ion de 
d e u x policiers ; t rois policiers ouv r i r en t a lors le feu. E t a n t d o n n é qu ' i l 
por ta i t un gilet pa re -ba l l es , les bal les v isa ient le hau t de la po i t r ine , au 
n iveau de la gorge . M. H a y fut t ué sur le coup d ' une balle qui l ' a t t e ign i t 
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au front. Le policier qu i avait t i ré le coup fatal se t ena i t à u n e d i s t ance de 
douze à q u i n z e m è t r e s et ut i l isai t u n e a r m e a u t o m a t i q u e . M. H a y fut 
touché pa r d ' a u t r e s bal les non mor t e l l e s . La m a î t r i s e a r m é e , à suppose r 
qu 'e l le ai t é té m e n é e à t e r m e , ne le fut que q u e l q u e s secondes avan t que 
M. H a y soit t u é . Les p reuves médica les c i tées lors d e l ' e n q u ê t e jud ic ia i r e 
r évé lè ren t q u ' a u c u n e d r o g u e suscept ib le d ' inf luer sur le c o m p o r t e m e n t de 
M. H a y n 'ava i t é té d é t e c t é e dans son corps et qu ' i l é ta i t p e u v ra i semblab le 
q u e le t a u x d 'a lcoolémie ait eu u n effet no tab le su r son c o m p o r t e m e n t . U n 
expe r t en a r m e s à feu exp l iqua q u e le coup fatal avai t a t t e i n t M. H a y au 
front pa r ce q u e celui-ci avai t c o m m e n c é à t o m b e r en avant sous l ' impact 
de l 'une des ba l les qu ' i l avai t r eçues d a n s le dos , e t q u e les t rois balles 
ava ien t é té t i r ées coup sur coup . 

2. Enquête de police sur la mort de M. Hay 

Le j o u r de la fusil lade, la d i rec t ion des p la in te s con t r e la police (Police 
Complaints Authority - la « P C A » ) fut c h a r g é e p a r le préfe t de police du 
Devon et de Gornoua i l l e s « d ' e n q u ê t e r sur les inc iden ts qu i ont condui t à 
la m o r t de Ian F i t zge ra ld H a y et sur t ou t e s les c i r cons tances y a f fé ren tes» . 
La P C A confia l ' e n q u ê t e à M. H u g o Pike , c o n t r ô l e u r g é n é r a l de la police 
d 'Avon et du S o m e r s e t . 

Le r a p p o r t de la PCA, rédigé p a r M. Pike et d a t é de m a r s 1994, 
formulai t un c e r t a i n n o m b r e de c r i t iques à l ' égard de la p r o c é d u r e suivie 
le j o u r des faits . Il relevai t n o t a m m e n t les l acunes s u i v a n t e s : 

«a) l'absence de poste de contrôle avancé; 

b) l'absence de collecte de renseignements au sujet de l'individu concerné alors qu' il 
y avait le temps et les moyens de rassembler une grande quanti té d'informations 
pertinentes et l'absence de négociateurs expérimentés ; 

c) l'absence de plan des lieux et d'organisation quant aux positions des policiers, qui 
ont choisi eux-mêmes leur emplacement, avec le résultat que quatre d 'entre eux se sont 
trouvés à découvert; je trouve inadmissible qu'un policier de haut rang responsable 
d'une opération armée apprenne que ses hommes ont été en danger plusieurs heures 
après l'incident, lors d'une réunion de l'équipe ; 

d) un degré de confusion qui ne devrait pas exister dans ce type d'opération de police 
(...) Indépendamment du rôle qu'a joué dans cette confusion la mauvaise réception radio 
qu'il y a eu par moments et les erreurs commises par certains des policiers se trouvant 
dans la salle des opérations, la cause principale en est que Mechan n'a pas pris la peine 
de vérifier si un poste de contrôle avancé avait été mis en place et où. Cette situation a 
été amplifiée du fait qu'il ne disposait pas de liaison radio, en conséquence de quoi il 
s'est rendu sur les lieux d'un incident dont il devait assurer le commandement sans 
rien savoir de la manière dont les choses avaient évolué et sans la moindre possibilité 
de donner des ordres ; 

e) je suis convaincu que [McArthur] n'a pas procédé à une préparation adéquate 
avant le déploiement des policiers armés autorisés à Crabadon Manor; il n'a pas non 
plus donné l'ordre à un autre policier de le faire, ce qui constitue un manquement à ses 
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devoirs, infraction corroborée par des preuves suffisantes (paragraphe 178). (...) de 
fait, on peut même avancer qu'avec cette faute, McArthur a démontré un manque 
d'attention pour la sécurité de ses hommes et, indirectement, pour le suspect 
(paragraphe 164) ; 

f) le fait de ne pas appeler de policiers divisionnaires est une question importante, 
car on a laissé entendre que si un plus grand nombre d 'hommes armés que ceux 
disponibles à Middlemoor s'était trouvé sur place, il aurait peut-être été possible 
d'effectuer une opération de maîtrise armée de M. Hay à plus grande distance.» 

Les r e q u é r a n t s a f f i rment qu ' i l n ' é t a i t pas nécessa i re q u e les policiers 

a r m é s se p lacen t si p r è s de M. H a y , ce qu i a p rovoqué la conf ron ta t ion 

qui s'est t e r m i n é e p a r sa m o r t ( p a r a g r a p h e 63). Toutefo is , le r a p p o r t 

conclut au p a r a g r a p h e 182: 

«Je pense que, compte tenu des événements survenus à Crabadon Manor le 13 octobre 
1993, la procédure suivie par McArthur était la seule possible. Il était fondamental de 
maîtriser [M. Hay] sur place; par ailleurs, la disposition des environs immédiats 
impliquait obligatoirement que les policiers effectuant cette opération fussent plus 
proches de [M. Hay] qu'il n'eût été souhaitable. J 'admets également que la 
disponibilité restreinte de l'hélicoptère a conféré à la situation un caractère d'urgence 
dont il fallait tenir compte. 

J 'a i déjà exprimé l'avis que les carences de McArthur constituent un manquement à 
la discipline et qu'il existe suffisamment de preuves pour les étayer. Il s'agit de lacunes 
graves et, même si la mort de [M. Hay] ne leur est pas due, cela ne diminue pas pour 
autant leur importance.» 

3. Procédure disciplinaire 

Le 15 n o v e m b r e 1993, l ' i n spec teu r d iv is ionnai re M c A r t h u r reçu t 

not i f icat ion, en ve r tu du r è g l e m e n t d isc ipl inai re de la police, de 

d o c u m e n t s fa isant valoir q u ' e n t a n t q u e responsab le t a c t i q u e , il n 'ava i t 

pas p rocédé à une p r é p a r a t i o n a d é q u a t e avan t le d é p l o i e m e n t des 

jjolicicrs a r m é s pa r t i c ipan t à l ' opéra t ion . 

Le 25 m a r s 1994, le r a p p o r t comple t de la P C A fut r e m i s au préfe t de 

jDolice du Devon et de Cornoua i l l e s , qu i r e c o m m a n d a d 'ouvr i r u n e 

p r o c é d u r e d isc ip l ina i re à l ' encon t re de l ' i n spec teu r d iv is ionnai re 

M c A r t h u r et du c o m m i s s a i r e M e c h a n pour m a n q u e m e n t à leurs 

devoirs , ma i s non d ' e n g a g e r des pou r su i t e s péna les . En par t i cu l ie r , il y 

é t a i t a l légué q u e l ' i n spec teu r d iv is ionnai re avait : 

«omis de préparer correctement l'opération de maîtrise armée de Crabadon Manor 
et notamment : 

a) omis de tenir compte de la topographie locale ; 

b) omis de confronter les renseignements disponibles sur M. Hay et l 'opportunité 
d'une opération de maîtrise armée ; 

c) omis d'assurer une liaison correcte avec le commandement argent.» 
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U n e fois le verdict r e n d u à l ' issue de l ' e n q u ê t e jud ic i a i r e le 12 d é c e m b r e 
1994, le préfe t de police et la P C A c u r e n t u n é c h a n g e de c o r r e s p o n d a n c e . 
Selon le préfe t de police, a u c u n des d e u x policiers conce rnés n ' au ra i t dû 
faire l 'objet d ' accusa t ions d isc ip l ina i res . Le 28 d é c e m b r e 1993, il d é c l a r a : 

«Etant donne les manquements imputables au commissaire Mechan en cette alfairc, 
il est difficile de critiquer l 'inspecteur divisionnaire McArthur. Cet te question est 
d 'autant plus poignante qu'il est à mon sens peu probable que le commissaire Mechan 
puisse reprendre le travail à l'issue de son congé de maladie et répondre de l'accusation 
de manquement à ses devoirs.» 

Le 4 j a n v i e r 1995, la P C A répond i t en faisant valoir qu 'e l l e avait 
l é g a l e m e n t le pouvoir de r e c o m m a n d e r q u ' u n e accusa t ion de 
m a n q u e m e n t à ses devoirs soit d i r igée con t r e l ' i nspec teur d ivis ionnaire 
M c A r t h u r . Elle ident if ia i t q u a t r e types de p r éoccupa t i ons , exposés en 
dé ta i l d a n s son r a p p o r t : 

«a) absence de planification initiale et de recueil de renseignements; 

b) non-recueil des informations nécessaires à la maîtrise du défunt ; 

c) changement non autorisé de rôle au cours de l 'opération; et 

d) non-consultation de la mère du défunt avant le déploiement de l'équipe de 
policiers armés. » 

Le l " février 1995, le p r e m i e r r e q u é r a n t écrivit à la P C A pour 
d e m a n d e r q u e la famille soit r e p r é s e n t é e lors de l ' audience d isc ip l ina i re . 
M. Por t lock, con t rô l eu r g é n é r a l de la police du Devon et de Cornoua i l l e s , 
re je ta c e t t e d e m a n d e au mot i f qu ' i l ne s 'agissai t pas d ' une p la in te 
officielle. Le p r e m i e r r e q u é r a n t déc ida a lors de dépose r une p la in te pour 
r e m é d i e r à cela. 

Le 24 avril 1995, cinq s e m a i n e s envi ron avant la d a t e fixée pour 
l ' aud ience , le préfet de police a d m i t l'avis des m é d e c i n s de la police selon 
lequel il é ta i t v ra i semblab le q u e la c o m p a r u t i o n d u c o m m i s s a i r e M e c h a n 
lors de l ' aud ience disc ipl inai re p réc ip i t e ra i t son e f fond remen t m e n t a l , et 
a u t o r i s a le c o m m i s s a i r e , qui é ta i t en congé de m a l a d i e depu i s l ' incident 
fatal , à p r e n d r e sa r e t r a i t e p o u r ra i sons de s a n t é . Selon les é l é m e n t s de 
p reuve fournis pa r les m é d e c i n s , le c o m m i s s a i r e souffrait d ' une ma lad i e 
m e n t a l e , don t il é ta i t déjà a t t e i n t à l ' époque de l ' inc ident . Les 
accusa t ions d isc ip l ina i res po r t ée s con t r e lui furen t donc r e t i r é e s . 

Le 9 m a i 1995, M. Por t lock d e m a n d a off iciel lement à la P C A de ne pas 
m a i n t e n i r les cha rges d i r igées con t r e ses policiers , ce qui lui fut refusé . Le 
l e n d e m a i n , le c o n t r ô l e u r géné ra l refusa d ' a u t o r i s e r le p r e m i e r r e q u é r a n t 
à s o u m e t t r e u n e a u t r e p la in te pour faute pol ic ière . 

Les c h a r g e s con t r e le commis sa i r e M e c h a n ayan t é t é r e t i r ée s , le préfe t 
de police modif ia celles r e t e n u e s con t r e l ' i n spec teu r d iv is ionnai re 
M c A r t h u r . Lors de l ' aud ience d isc ip l ina i re du 30 m a i 1995 p rés idée pa r 
M. Gi rven , préfe t de police d u Wi l t sh i r e , celui-ci accueil l i t la d e m a n d e de 
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l ' i n spec teu r d iv is ionnai re , à savoir m e t t r e fin à l ' ins tance p o u r abus de 
p r o c é d u r e au mot i f que la not i f icat ion tardive des nouvel les c h a r g e s j o i n t e 
au r e t a r d avec leque l l ' audience se t ena i t (dix-sept mois ap rès l ' inc ident) 
avait p o r t é pré judice à sa défense . D a n s un c o m m u n i q u é de p res se p a r u le 
l e n d e m a i n , la D C C qualif iai t la p r o c é d u r e «d ' i nu t i l e et t o t a l e m e n t 
dép lacée c o m p t e t e n u de l ' absence de p reuves à l ' appui de l ' a ccusa t ion» . 

La P C A et les r e q u é r a n t s d é p o s è r e n t c h a c u n de leur cô té u n e d e m a n d e 
de cont rô le j u r i d i c t i onne l de la décis ion de M. Gi rven d ' a b a n d o n n e r les 
p o u r s u i t e s con t r e M. M c A r t h u r . Les r e q u é r a n t s d e m a n d a i e n t en o u t r e le 
cont rô le de deux a u t r e s décis ions , don t celle du préfe t de police a u t o r i s a n t 
le c o m m i s s a i r e M e c h a n à p r e n d r e sa r e t r a i t e . Le 21 n o v e m b r e 1995, le 
j u g e Sedley déc l a r a q u e ce t t e décis ion n 'ava i t pas é té pr i se d a n s les 
règ les , ma i s qu ' i l ne la con t e s t e r a i t pas . Il cons idé ra en o u t r e q u e 
M. Gi rven avai t c o m m i s une e r r e u r de droi t en a b a n d o n n a n t les c h a r g e s 
con t r e l ' i n spec teu r d iv is ionnai re M c A r t h u r , car les r e t a r d s invoqués 
n ' é t a i e n t à l 'or igine d ' a u c u n pré judice . Il émi t u n e o r d o n n a n c e de 
mandamus en jo ignan t au préfet de police d ' e n t e n d r e les c h a r g e s d i r igées 
con t r e l ' i nspec teur d iv is ionnai re q u a n t au fond. 

La p r o c é d u r e disc ipl inai re d i r igée con t re l ' i n spec teu r d iv is ionnai re 
M c A r t h u r se t in t en fin de c o m p t e en 1997, avec un r e t a r d d û aux 
con t e s t a t i ons p o r t a n t sur l ' e n q u ê t e jud ic i a i r e et , en avril 1997, l ' in té ressé 
fut déc la ré non coupab le de m a n q u e m e n t à ses devoirs . 

4. Enquête judiciaire 

Le 18 oc tobre 1993 s 'ouvrit officiel lement l ' e n q u ê t e jud ic i a i r e sur la 
m o r t de Ian H a y . Les aud iences se succédè ren t du 28 n o v e m b r e au 
12 d é c e m b r e 1994 et p e r m i r e n t au Coroner d ' e n t e n d r e plus de q u a r a n t e 
t é m o i n s , dont des conna i s sances du défunt , des t é m o i n s des a u t r e s 
inc iden ts où M. H a y avait ut i l isé des a r m e s à feu et les policiers p r é s e n t s 
lors de l ' inc ident fatal . L ' un des policiers e n q u ê t a n t sur l ' incident déc l a r a 
que la condu i t e d u c o m m i s s a i r e M e c h a n n 'avai t eu a u c u n e inc idence sur 
l ' opéra t ion . Les policiers d é c l a r è r e n t avoir é té p réoccupés par le fait 
q u ' u n e p e r s o n n e a r m é e laissée en l iber té a u t o u r d u m a n o i r pouvai t 
fac i lement se d i s s imule r . L ' i n spec t eu r d iv is ionnai re r e sponsab le de la 
fo rma t ion opé ra t i onne l l e exp l iqua q u e , l o r squ ' u n policier a r m é se t rouve 
face à un suspec t a r m é , il p e u t se l ivrer aux suppos i t ions s u i v a n t e s : 

«L'arme est réelle, l 'arme est chargée, le suspect en connaît le maniement et a 
l 'intention de s'en servir; le policier réglera sa conduite sur ces suppositions en veillant 
avant tout à protéger la population et la police.» 

Les policiers c o n f i r m è r e n t q u e le n é g o c i a t e u r ne devai t i n t e rven i r 
q u ' u n e fois l ' opé ra t ion de ma î t r i s e t e r m i n é e et q u e les a r m e s n ' ava ien t 
é té employées q u ' e n d e r n i e r recours . Ils ava ien t e s t imé q u e M. H a y 
cons t i tua i t u n e m e n a c e réel le et i m m é d i a t e p o u r ce r t a in s des policiers . 
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P a r a i l leurs , la décis ion d 'ouvr i r le feu é ta i t toujours pr i se p e r s o n n e l l e m e n t 
pa r c h a q u e policier. 

D a n s son r é s u m é à l ' i n t en t ion du ju ry , le Coroner d é c l a r a : 

«(...) vous avez entendu citer plus d'une fois l'article 3 (...) toute la question tourne 
autour de ce que l'on entend par raisonnable, de ce que vous avez cru (...) être raisonnable 
vu les circonstances (...) Vous (...) devez tenir compte de toutes les circonstances, de l'état 
d'esprit, du comportement de [M. Hay], du sentiment d'urgence et de la nécessité, si vous 
l'avez ressentie, d'une réaction immédiate de la part des policiers et notamment, bien 
entendu, de celui qui a tiré le coup fatal et qui a dû prendre cette décision. » 

Le j u r y a conclu q u e « (...) M. H a y avait succombé à u n e b lessure à la 
t ê t e causée p a r une bal le t i rée pa r un policier a r m é » . Le Coroner r end i t un 
verdict d ' « homic ide légal ». 

Le 9 m a r s 1995, les r e q u é r a n t s sol l ic i tèrent le con t rô le j u r id i c t i onne l du 
r é s u m é du Coroner au ju ry , parce qu ' i ls e s t i m a i e n t q u e ce d e r n i e r n 'avai t 
pas ins t ru i t le j u r y c o m m e il le fallait en o m e t t a n t de l ' in former q u ' u n 
«homic ide i l légal» pouvai t ê t r e le r ésu l t a t non s e u l e m e n t de la 
défai l lance d ' une p e r s o n n e ma i s auss i de ca rences opé ra t i onne l l e s . Les 
r e q u é r a n t s ne con t e s t a i en t pas les faits exposés lors de l ' e n q u ê t e . D an s 
leur d e m a n d e de con t rô le j u r id i c t i onne l , ils déc l a r a i en t : 

«En réalité, dans cette affaire, le seul point pertinent en rapport avec la question de 
l'illégalité de l'homicide est l'échec opérationnel total et l'absence de contrôle de 
l'équipe se trouvant sur les lieux. Le Coroner n'a pas examiné cet aspect des choses avec 
le jury (...) » 

Le 16 m a r s 1995, le j u g e L a t h a m refusa l ' au to r i sa t ion de d e m a n d e r u n 
cont rô le j u r id i c t i onne l . Le 8 aoû t 1995, la C o u r d ' appe l fut de nouveau 
saisie de la m ê m e d e m a n d e , qui fut s u s p e n d u e afin d'y a jou te r un 
nouveau mot i f se r a p p o r t a n t au r a p p o r t de la PCA. 

La nouvel le d e m a n d e de cont rô le j u r id i c t i onne l soumise le 3 j anv ie r 
1996 r ep rocha i t au Coroner de ne pas avoir cité le r a p p o r t de la P C A 
c o m m e preuve a lors qu ' i l en connaissa i t l ' ex is tence . Le j u g e Popplewell 
r e j e t a la d e m a n d e le 8 ju i l l e t 1996. La C o u r d ' appe l , saisie d ' une a u t r e 
r e q u ê t e s imi la i re le 10 février 1997, la re je ta é g a l e m e n t . 

5. Procédure civile 

M. Ian H a y est décédé sans avoir fait de t e s t a m e n t . Sa m è r e fut 
n o m m é e a d m i n i s t r a t r i c e de la succession le 12 j u i n 1995. P a r u n ac te 
no t a r i é , elle c réa u n e fiducie var iab le c o m p r e n a n t la to t a l i t é des actifs 
ne t s du p a t r i m o i n e du défun t . Les r e q u é r a n t s figuraient p a r m i les 
bénéfic ia i res de ce t t e fiducie. 

La m è r e du défunt , qui é t a i t p e u t - ê t r e à sa c h a r g e , m o u r u t à la fin de 
1995. Les r e q u é r a n t s é t a i en t couchés su r son t e s t a m e n t . Les actifs ne t s de 
son p a t r i m o i n e furent acc rus aux f iduciaires , en sus de la fiducie créée 
ap rè s la m o r t de Ian Hay. 
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L ' ass i s tance jud ic i a i r e avai t à l 'origine é té accordée a u p r e m i e r 

r e q u é r a n t en 1995 p o u r i n t e n t e r u n e act ion p o u r fau te . 

E n m a r s 1996, M. Phi l ip E n g e l m a n QC, consei l la les r e q u é r a n t s en 

m a t i è r e de responsab i l i t é et de r é p a r a t i o n . D ' a p r è s lui, l 'affaire pouvai t 

se d i s t i ngue r d ' a u t r e s cas où il n 'avai t pas é té possible d ' é t ab l i r la 

r esponsab i l i t é de la police p o u r des ra isons d ' i n t é r ê t g é n é r a l . Voici ce 

qu' i l conseil la . 

«La demande au nom du défunt invoquerait une faute de la police ne relevant pas du 
champ de l 'enquête sur l'infraction. Dans des affaires telles que Hill v. Chief Constable qf 
West Yorkshire (Appeal Cases 1989, p. 53), les tribunaux craignaient qu'un constat de 
responsabilité ne détourne les policiers de la lutte contre le crime et que le remède ne 
soit pire que le mal, c'est-à-dire que les activités de la police soient par la suite 
organisées de manière à éviter toute poursuite judiciaire. 

A mon avis, l'opération qui s'est soldée par la mort de [M. Hay] n'entraîne pas pareille 
préoccupation. Tout d'abord, il est peu probable qu'un constat de faute conduise les 
policiers à une att i tude défensive ou à s'abstenir de tirer, car les allégations de faute ne 
sont pas dirigées contre le policier qui a effectivement tué [M. Hay]. 

Ensuite, les activités policières peuvent se diviser en deux domaines: décisionnel et 
opérationnel. Cet te distinction est reprise par exemple dans l'affaire Anns v. Merlan 
(Appeal Cases 1978, p. 728). (...) Dans le premier domaine, la police a latitude pour agir 
ou pas (...) J e suppose que lorsque la police du Devon et de Cornouaillcs eut décidé de 
lancer une opération pour désarmer [M. Hay], ses activités en vinrent au stade 
opérationnel, où elles peuvent être contestées. 

La distinction entre la marge de manœuvre décisionnelle et opérationnelle a certes 
été critiquée, en dernier lieu dans l'affaire Osman v. Ferguson (AU England Reports 1993, 
vol. 4, p. 344), mais on ne saurait faire valoir en l'occurrence que des considérations 
d'intérêt général annulent toute obligation due [au défunt] ; de plus, la police du 
Devon et de Cornouailles n'a pris aucune décision centralisée qui l'aurait empêchée 
d'accomplir ses obligations envers le défunt. 

Il n'existe aucun élément d'intérêt général de nature à empêcher la police d'être 
potentiellement tenue pour responsable d'une faute envers le défunt, dont la mort est 
due à ses omissions. » 

Le conseil a jou ta qu ' i l y avai t se lon t o u t e p robabi l i t é une obl iga t ion de 

p r u d e n c e en ra ison d ' une p rox imi t é suff isante et d ' une re la t ion spécia le , 

du c a r a c t è r e prévisible du d o m m a g e et de ce qu ' i l é t a i t j u s t e et 

r a i sonnab le d ' impose r u n e obl iga t ion . Il é ta i t possible de p la ide r q u e la 

police avait m a n q u é de p r u d e n c e e t de savoir-faire et q u e la re la t ion de 

causa l i t é é ta i t suff isante . Le conseil conclut que les r e q u é r a n t s avaient 

des chances r a i sonnab le s de g a g n e r une act ion con t r e la police. 

S 'agissant des d o m m a g e s et i n t é r ê t s , le conseil e s t i m a qu ' i ls ne s e ra i en t 

pas t r è s élevés et s e r a i en t fonction de la r éponse à la ques t i on de savoir si 

la m è r e du défunt , qu i é ta i t à la c h a r g e de celui-ci, avai t subi u n e p e r t e 

f inancière d u e à la m o r t de son fils p e n d a n t la pé r iode où elle lui avait 

survécu. 
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Le 7 j u i n 1996, les services de l ' ass is tance jud ic ia i r e m e n a c è r e n t 

d ' i n t e r r o m p r e celle-ci au mot i f que « c o m p t e t enu de l ' issue i nce r t a ine d e 

l 'act ion, de la va leu r de la r é c l a m a t i o n et des frais de p r o c é d u r e , un client 

de condi t ion m o d e s t e payan t l u i -même les frais a b a n d o n n e r a i t les 

p o u r s u i t e s » . Le 3 oc tobre 1996, l ' ass is tance jud ic i a i r e fut s u p p r i m é e car 

« [le r e q u é r a n t ] n 'avai t pas de ra ison d 'agi r , n ' é t a n t pas l ' exécu teu r 

t e s t a m e n t a i r e . En tout é t a t de cause , les frais de la p r o c é d u r e en 

d é p a s s e r a i e n t les bénéf ices» . Le 11 oc tobre 1996, les e x é c u t e u r s 

t e s t a m e n t a i r e s du défunt et ceux de la m è r e de M. H a y i n t e n t è r e n t une 

ac t ion pour faute con t r e le préfet de police du Devon et d e Cornoua i l l e s . 

Les a l léga t ions de fau te é t a i en t l ibellées c o m m e s u i t : 

«Le décès dont il s'agit est le résultat de la faute du défendeur, de ses subordonnés ou 
de ses agents. 

Description détaillée de la faute 

i. non-vérification de l'existence d'une préparation avant le déploiement des 
policiers armés sur le site ou de son caractère adéquat, et ce par l ' intermédiaire de 
l'inspecteur divisionnaire McArthur; 

ii. non-vérification de ce que le commissaire Mcchan avait pris son poste, ce qui a 
conduit à une mauvaise structure de commande ; 

iii. prévision d'un nombre insuffisant de policiers armés sur les lieux; 

iv. non-placement d'un nombre suffisant de policiers armés sur les lieux; 

v. non-obtention de renseignements ou obtention de renseignements insuffisants au 
sujet de l'étal mental du défunt; 

vi. non-obtention d'informations ou obtention d'informations inadéquates sur la 
disposition des lieux ; 

vii. déploiement d'une équipe de policiers armés non munis d'informations, ou 
munis d'informations inadéquates quant à la disposition du site ; 

viii. non-recours à un négociateur expérimenté dans le cadre de l'opération sur 
place ; 

ix. demande à un hélicoptère de tenter de surveiller l'opération sachant qu'il ne 
pourrait observer les lieux de manière continue ; 

x. demande à un hélicoptère de tenter de surveiller l 'opération alors qu'il avait peu 
de carburant ; 

xi. non-organisation de l'opération en sorte de ne pas met t re la vie de M. Hay en 
danger tout en protégeant la sécurité de la population et des policiers ; 

xii. non-recours à un degré raisonnable de prudence et de savoir-faire en toutes 
circonstances ; 

xiii. exposition de M. Hay à un risque inutile de se faire tuer, risque qui s'est 
matérialisé. » 
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P a r u n e a t t e s t a t i o n sous s e r m e n t du 13 n o v e m b r e 1996, C h a r l e s 
M e t h e r e l l , soliciter et a d m i n i s t r a t e u r de la succession du défun t , déc l a r a 
q u e les a d m i n i s t r a t e u r s ne s o u h a i t a i e n t pas poursu iv re l ' ins tance «(. . .) 
c o m p t e t e n u de l 'avis du conseil et de l ' absence d ' a s s i s t ance j ud i c i a i r e 
(.. .)». Le 4 d é c e m b r e 1996, la High Court au to r i s a les a d m i n i s t r a t e u r s à 
a b a n d o n n e r la p r o c é d u r e pour faute e n g a g é e devan t la County Court. 

P a r la su i te , la p r o c é d u r e se rég la d ' u n c o m m u n accord le 24 j u i n 1997 
avec le v e r s e m e n t de 10 000 livres s t e r l ing (GBP) pa r le préfet de police. 
O n ne sait pas e x a c t e m e n t c o m m e n t les négoc ia t ions se sont d é r o u l é e s . 
D a n s u n e l e t t r e aux e x é c u t e u r s t e s t a m e n t a i r e s du 6 j u i n 1997, le préfet 
de police préc isa i t les t e r m e s du r è g l e m e n t , dont les d isposi t ions 
su ivan tes : 

«( . . . ) 

2. Le règlement est conclu sans préjudice du droit des exécuteurs testamentaires de 
Ian Fitzgerald HAY de diriger une requête contre le Royaume-Uni en vertu de la 
Convention européenne des Droits de l 'Homme (...) 

(...) 

4. La police du Devon et de Cornouailles déplore le décès de Ian Fitzgerald HAY. Elle 
reconnaît que les personnes ayant pris part à cette opération ne se sont pas toutes 
montrées à la hauteur des très grandes exigences professionnelles qui sont celles de la 
police du Devon et de Cornouailles. 

Malgré cela, un grand nombre de personnes se sont acquittées de leur tâche de 
manière honorable et correcte. La police ne pense toujours pas que l'issue fatale puisse 
être attr ibuée à la faute d'un individu en particulier étant donné le contexte de cette 
affaire, que vous connaissez bien. » 

La police ve r sa é g a l e m e n t la s o m m e de 500 G B P au bénéfice de la 
succession du défunt à t i t r e d ' i n d e m n i s a t i o n des d é g â t s causés à 
C r a b a d o n M a n o r , et la s o m m e de 8 941,31 G B P au t i t r e des frais 
encourus pour la p r o c é d u r e de cont rô le j u r id i c t ionne l . 

Depu i s la m o r t de Ian Hay , la police du Devon et de Cornoua i l l e s a 
modifié sa p r o c é d u r e en cas d ' inc iden t i m p l i q u a n t des a r m e s à feu. Elle a 
n o t a m m e n t in t rodu i t q u e l q u e s n o u v e a u t é s : 

- des scénar ios de fo rmat ion pour les policiers a r m é s , p r a t i q u é s en 
c o m m u n avec d ' a u t r e s un i t é s de la police, c o m m e les ch iens et les 
hé l i cop tè res ; 

- des consei l lers t a c t i ques e x p é r i m e n t é s sont de service v i n g t - q u a t r e 
h e u r e s sur v i n g t - q u a t r e ; 

- le c o m m a n d e m e n t d ' un inc ident de ce type échoit d é s o r m a i s à 
un i n s p e c t e u r d iv is ionnai re ou u n policier d ' un g r a d e s u p é r i e u r ayan t 
suivi avec succès une fo rmat ion o rgan i sée d a n s une école na t i ona l e 
homologuée . 
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B. Le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

1. Action civile intentée contre la police 

U n recours illégal et dé l ibéré à la force c o n t r e un individu abou t i s san t à 
la m o r t de celui-ci est cons t i tu t i f de voies de fait. Il est possible d ' i n t e n t e r 
u n e ac t ion p o u r fau te lo r sque , le d é f e n d e u r ayant une obl iga t ion de 
p r u d e n c e envers le d e m a n d e u r , ce d e r n i e r subit u n p ré jud ice , à condi t ion 
q u e l 'on ait pu prévoir que ce c o m p o r t e m e n t e n t r a î n e r a i t pare i l pré judice . 
Les voies de fait et la fau te sont des dél i ts civils. 

C o n f o r m é m e n t à l 'ar t icle 48 § 1 de la loi de 1964 sur la police, r emp lacé 
pa r l 'ar t ic le 88 de la loi de 1996 sur la police, le préfe t de police est 
r e sponsab le des dél i t s c o m m i s pa r les policiers placés sous ses o rd res . Il 
peu t donc ê t r e ass igné en j u s t i c e p o u r les voies de fait et fau tes commises 
pa r un policier . 

2. Loi de 1934 portant réforme du droit (dispositions diverses) 

L'ar t ic le 1 de ce t t e loi d i spose : 

« (...) à la mort d'une personne (...) toute action en justice (...) subsistant en sa faveur 
ou en sa défaveur persiste en faveur de la succession ou en sa défaveur. » 

3. Loi de 1976sur les accidents mortels 

Les p e r s o n n e s qu i sont à la cha rge d 'un individu ayant t rouvé la mor t 
a c c i d e n t e l l e m e n t , et ce au m o m e n t de sa m o r t , p e u v e n t r é c l a m e r des 
d o m m a g e s - i n t é r ê t s . L 'octroi d ' i n d e m n i t é s est fonct ion des é l é m e n t s de 
p r e u v e relat i fs au d e g r é de d é p e n d a n c e . Le m o n t a n t de 7 500 G B P prévu 
pa r la loi n 'es t versé q u ' à la veuve ou au veuf ou aux p a r e n t s de m i n e u r s 
non m a r i é s . U n e p e r s o n n e à cha rge peu t o b t e n i r le r e m b o u r s e m e n t des 
frais d ' obsèques à t i t r e de d o m m a g e s - i n t é r ê t s spéc iaux . 

Le chagr in et la m o r t pa r e l l e -même ne sont pas de n a t u r e à cons t i tue r 
un pré judice d o n n a n t na issance à une ac t ion r e c o n n u e en droi t 
b r i t a n n i q u e . 

4. Loi de 1967 sur le droit pénal 

L'emplo i des a r m e s à feu p a r la police est régi pa r l 'ar t ic le 3 de ce t t e loi, 
qui d ispose : 

«Une personne peut recourir à une force raisonnable selon les circonstances pour 
prévenir les infractions, ou pour procéder à l 'arrestation légale d'individus ayant 
commis des infractions ou soupçonnés d'en avoir commis ou d'individus 
irrégulièrement en liberté, ou pour contribuer à l 'arrestation de tels individus.» 
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G R I E F S 

Les r e q u é r a n t s d é n o n c e n t la violat ion des ar t ic les 2, 6 § 1 e t /ou 13 de la 
Conven t i on . 

1. Sur le t e r r a i n de l 'ar t icle 2, les r e q u é r a n t s d é c l a r e n t q u e les 
condi t ions d a n s lesquel les leur p a r e n t a é té tué p a r la police n 'on t pas 
r e spec t é l ' exigence q u ' i m p l i q u e n t les t e r m e s « a b s o l u m e n t n é c e s s a i r e » 
f igurant au p a r a g r a p h e 2 de ce t t e d isposi t ion. De plus , selon eux , les 
c a r e n c e s et e r r e u r s d a n s la p r é p a r a t i o n et l ' exécut ion de l 'opéra t ion 
e n t r a î n e n t en e l l e s -mêmes u n e violat ion de l 'ar t icle 2. Ils cons idè ren t q u e 
le r a p p o r t d ' e n q u ê t e de la P C A révèle l ' ex is tence de pare i l les ca r ences . 

2. Q u a n t aux ar t ic les 6 § 1 et 13, les r e q u é r a n t s d é c l a r e n t n 'avoir 
bénéficié d ' a u c u n recours i n t e r n e , d a n s la m e s u r e où ils n 'on t pas pu 
invoquer la Conven t i on devan t les t r i b u n a u x i n t e r n e s ; le fait q u e le dro i t 
i n t e r n e l u i - m ê m e soit c o n t r a i r e à l 'ar t icle 2 impl ique q u e les r e q u é r a n t s 
conserven t le s t a t u t de v ic t ime. 

E N D R O I T 

Les r e q u é r a n t s invoquent les ar t ic les 2, 6 et 13 de la Conven t i on q u a n t 
au fait q u e leur f rère , I an Hay , ait é té t ué pa r la police. 

L 'a r t ic le 2 dispose : 

« 1. Le droit de toute personne à la vie est protégé par la loi. (...) 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 
où elle résulterait d'un recours à la force rendu absolument nécessaire : 

a) pour assurer la défense de toute personne contre la violence illégale ; 

b) pour effectuer une arrestation régulière ou pour empêcher l'évasion d'une 
personne régulièrement dé tenue; 

( . . . ) > » 

Les pas sages p e r t i n e n t s de l 'ar t icle 6 § 1 sont ainsi l ibe l lés : 

«Toute personne a droit à ce que sa cause soit entendue équitablcmenl, 
publiquement et dans un délai raisonnable, par un tribunal indépendant et impartial, 
établi par la loi, qui décidera (...) des contestations sur ses droits et obligations de 
caractère civil (...) » 

L 'a r t i c le 13 dispose : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
fonctions officielles. » 

La C o u r rappe l le q u e les r e q u é r a n t s on t mis fin à l eur act ion pour faute-
con t r e la police q u a n t à la m o r t de leur frère con t r e le v e r s e m e n t 
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de 10 000 G B P plus frais et d é p e n s . En c o m m u n i q u a n t la r e q u ê t e , elle a 
d e m a n d é aux p a r t i e s leurs observa t ions su r le point de savoir si cela 
pr ivai t les r e q u é r a n t s du s t a t u t de v ic t ime a u x fins de la p r o c é d u r e 
devan t elle. 

Le G o u v e r n e m e n t sou t i en t q u e le fait q u e les r e q u é r a n t s a i en t accepté 
l'offre de r è g l e m e n t leur a fourni un r e d r e s s e m e n t a d é q u a t de leurs griefs. 
C e t t e offre ne revê ta i t pas un c a r a c t è r e g rac ieux mais vena i t en r è g l e m e n t 
de la revend ica t ion d ' un dro i t et r e p r é s e n t a i t u n e i n d e m n i s a t i o n 
subs tan t i e l l e . Elle s ' accompagna i t de l 'aveu de ce q u ' u n policier ne s 'étai t 
pas m o n t r é à la h a u t e u r de sa t âche . De plus , les hé r i t i e r s ont accepté 
l'offre ap rè s avoir reçu un avis j u r i d i q u e . Il fait en o u t r e r e m a r q u e r que 
les a u t o r i t é s ont pris les m e s u r e s qui convena ien t pour r é d u i r e le plus 
possible le r i sque que des inc iden ts de ce type ne se r e p r o d u i s e n t , ce qui 
m o n t r e q u e le R o y a u m e - U n i n 'u t i l i se pas l ' i ndemni sa t ion c o m m e un 
moyen de se sous t r a i r e aux obl igat ions que lui impose l 'ar t ic le 2 de la 
Conven t i on . 

Les r e q u é r a n t s font valoir qu ' i ls ont conclu le r è g l e m e n t en cause «sans 
p ré jud ice» de leur droi t de s o u m e t t r e u n e r e q u ê t e en ve r tu de la 
Conven t i on e u r o p é e n n e des Dro i t s de l ' H o m m e et qu ' i l s 'agissai t là 
d ' une condi t ion f o n d a m e n t a l e . Leur affaire se d i s t i ngue ra i t en cela de 
celles où la C o u r a j u g é q u e ce g e n r e de r è g l e m e n t pr ivai t les r e q u é r a n t s 
de la qua l i t é de v ic t ime (Donnel ly et a u t r e s c. R o y a u m e - U n i , r e q u ê t e s 
n"5 5577-5583/72, décision de la C o m m i s s i o n du 15 d é c e m b r e 1975, Déci
sions et r a p p o r t s (DR) 4, p . 4, et Caraher c. Royaume-Uni ( d é c ) , n"24520/94, 
C E D H 2000-1). Le G o u v e r n e m e n t sera i t ainsi forclos à invoquer cet 
a r g u m e n t pour c o n t e s t e r l eur r e q u ê t e . Selon eux , le r è g l e m e n t ne leur a 
pas p rocu ré un r e d r e s s e m e n t a d é q u a t , é t a n t d o n n é que la police a nuancé 
ses p ropos relat i fs à la faiblesse des ex igences requ i ses en déc l a r an t 
qu 'e l l e ne reconna issa i t toujours pas que le t r a g i q u e inc ident fût dû aux 
ca rences de c e r t a i n e s p e r s o n n e s en pa r t i cu l i e r . Leur gr ief selon lequel les 
ca rences opé ra t i onne l l e s et a u t r e s de la police sont à l 'or igine de la mor t 
de leur frère ne se ra i t donc pas r econnu . 

La C o u r relève en p r e m i e r lieu q u e la possibil i té d ' ob t en i r une 
i n d e m n i s a t i o n pour la m o r t d ' u n e p e r s o n n e p e u t , d a n s des c i rcons tances 
n o r m a l e s , r e p r é s e n t e r un r e d r e s s e m e n t a d é q u a t et suffisant pour 
l ' individu qui se p la in t d ' un recours injustifié à la force m e u r t r i è r e , de la 
p a r t d ' un a g e n t de l 'E ta t , au m é p r i s d e l 'a r t ic le 2 d e la Conven t i on (voir, 
mutatis mutandis, l 'affaire Donne l ly et a u t r e s p réc i t ée , p . 153). L 'ar t ic le 2 
peu t auss i d o n n e r lieu à des obl iga t ions p r o c é d u r a l e s d i s t inc tes q u a n t à 
l ' ex is tence d ' u n e e n q u ê t e effective sur l 'usage de la force m e u r t r i è r e ; 
toutefois , cela n 'es t pas en j e u en l ' espèce, p u i s q u ' a u c u n gr ief ne por te 
su r le c a r a c t è r e comple t et effectif de l ' e n q u ê t e j u d i c i a i r e re la t ive à la 
m o r t de Ian H a y ( a r r ê t Kaya c. T u r q u i e d u 19 février 1998, Recueil des 
arrêts et décisions 1998-1, p . 324, §§ 86-87) . L o r s q u ' u n proche p a r e n t 
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accep te u n e i n d e m n i t é en r è g l e m e n t de griefs civils et r enonce à exe rce r 
d ' a u t r e s r e cou r s i n t e r n e s , il ne p e u t en règ le g é n é r a l e p lus se p r é t e n d r e 
v ic t ime p o u r ce qui est de ces griefs (décisions p réc i t ées Donne l ly et 
a u t r e s , p . 174, et Caraher). 

Les r e q u é r a n t s font valoir q u e le G o u v e r n e m e n t est forclos à invoquer 
le r è g l e m e n t c o m m e mot i f de rejet de l 'affaire, pu i sque la police a conclu 
avec eux ce r è g l e m e n t « s a n s p ré jud i ce» d ' u n e c e r t a i n e condi t ion . O r la 
C o u r no t e q u e le G o u v e r n e m e n t n ' a pas soulevé cet a r g u m e n t de lui-
m ê m e mais a r é p o n d u à une ques t i on e x p r e s s é m e n t posée aux pa r t i e s 
pa r la C o u r . 

La C o u r observe q u e les E t a t s c o n t r a c t a n t s ne p e u v e n t , de leur p r o p r e 
a u t o r i t é , exc lure le respec t des règles de recevabi l i té énoncées d a n s la 
Conven t i on (voir, mutatis mutandis, K. c. I r l a n d e , r e q u ê t e n° 10416/83, 
décision de la C o m m i s s i o n du 17 ma i 1984, D R 38, p. 158, et Bozano 
c. F r ance , r e q u ê t e n" 9990/82, décis ion de la C o m m i s s i o n du 15 mai 1984, 
D R 39, p . 119). De plus , la C o u r a c o m p é t e n c e pour a p p l i q u e r ces règles , 
q u e l 'E ta t d é f e n d e u r conce rné ait ou non soulevé une excep t ion . Il se ra i t 
con t r a i r e à l 'objet et au bu t de la Conven t i on tels qu ' exposés en son 
ar t ic le 1 - q u e l 'E ta t c o n t r a c t a n t r econna i s se les d ro i t s et l ibe r tés à t ou t e 
p e r s o n n e r e l evan t de sa j u r i d i c t i o n - et au c a r a c t è r e subs id ia i re du rôle de 
la C o u r , q u e les r e q u é r a n t s , m ê m e avec l 'accord des a u t o r i t é s de l 'E ta t , 
i nvoquen t la j u r i d i c t i on de la C o u r sans avoir uti l isé les m é c a n i s m e s de 
r e d r e s s e m e n t i n t e r n e s d isponibles et effectifs. En l 'espèce, les r e q u é r a n t s 
a u r a i e n t pu poursu iv re leur ac t ion pour fau te et ob t en i r l 'avis des 
j u r id i c t ions i n t e r n e s q u a n t aux c a r e n c e s et insuffisances des policiers et 
au lien de causa l i t é de ces d e r n i è r e s avec la m o r t de leur frère. O r ils ont 
opté pour le r è g l e m e n t de l 'act ion sans r e c h e r c h e r pare i l le décision. D an s 
ces cond i t ions , il n ' a p p a r t i e n t pas à la C o u r d é j o u e r le rôle d 'un t r i buna l 
du fond conna i s san t des faits et du d ro i t . 

La C o u r ne décè le d a n s les t e r m e s du r è g l e m e n t conclu p a r les 
r e q u é r a n t s ou d a n s la p r o c é d u r e suivie p o u r y p a r v e n i r a u c u n signe 
d ' abus de n a t u r e à r e n d r e nécessa i re de sa p a r t un c o m p l é m e n t 
d ' e x a m e n afin de conserver à la p ro tec t ion a s su rée p a r la C o n v e n t i o n son 
c a r a c t è r e effectif. R ien n ' i nd ique q u e le G o u v e r n e m e n t ai t t e n t é de se 
sous t r a i r e aux obl iga t ions q u e lui impose la Conven t i on en se b o r n a n t à 
verser une i n d e m n i t é . R ien ne m o n t r e q u e la violat ion a l l éguée en l 'espèce 
ait é t é a u t o r i s é e pa r la loi ou ait fait p a r t i e d ' u n e p r a t i q u e a d m i n i s t r a t i v e 
pa r laquel le les a u t o r i t é s s u p é r i e u r e s de l 'E ta t a u r a i e n t au to r i sé ou to léré 
le c o m p o r t e m e n t a t t a q u é . L 'on p o u r r a n o t e r q u e le service de police 
imp l iqué d a n s l ' inc ident a pris des m e s u r e s pour a m é l i o r e r la fo rma t ion 
et le cont rô le afin de p réven i r de nouveaux inc iden t s . 

Eu é g a r d aux cons idé ra t ions c i -dessus , la C o u r conclut q u e , en 
e n g a g e a n t u n e ac t ion civile p o u r fau te q u a n t à la m o r t de leur f rère , les 
r e q u é r a n t s se sont préva lus des recours i n t e r n e s d isponib les et q u e , en 
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conc luan t u n r è g l e m e n t d a n s le cad re d u q u e l ils ont accep té et t ouché une 
i n d e m n i s a t i o n , ils ont effect ivement r enoncé à exe rce r encore ces recours . 
D a n s ces cond i t ions , ils ne s a u r a i e n t se p r é t e n d r e v ic t imes d ' une violat ion 
de la Conven t i on au sens de l 'ar t ic le 34. 

P a r t a n t , il éche t de re je te r la r e q u ê t e pour défaut man i fe s t e de 
f o n d e m e n t c o n f o r m é m e n t à l 'ar t icle 35 §§ 3 et 4 de la Conven t ion . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY' 

Refusal of officially appointed lawyer to lodge cassation appeal in absence 
of grounds of appeal 

Article 6 § 3 (c) 

Legal assistance - Refusal of officially appointed lawyer to lodge cassation appeal in absence of 
grounds of appeal - Absence of State liability for officially appointed lawyers - Duly of 
authorities with regard to inadequate legal representation - Appointment of lawyer by court -
Absence of negligence on part of officially appointed lawyer — Discretion of lawyer in refusing to 
lodge remedy lacking prospects of success 

* 
* * 

The applicant was convicted of assault. His appeal was dismissed. The applicant's 
officially appointed lawyer informed him that his mandate had expired and that if 
he wished to lodge a cassation appeal it was open to him to appoint another lawyer 
for that purpose. Another lawyer was subsequently appointed by the Regional Bar 
Council at the request of the first-instance court. This lawyer informed the 
applicant that she did not intend to draft a cassation appeal, as her examination 
of the file had not disclosed any statutory grounds for such an appeal. The 
applicant's renewed request for a lawyer to be appointed to represent him was 
rejected. His request to the Minister of Justice to lodge a cassation appeal on his 
behalf was also dismissed, on the basis that an examination of the file had shown 
that there were no legal grounds for an appeal. 

Held 
Article 6 § 3 (c): While a lawyer, even if officially appointed, cannot be considered 
as an organ of the State and thus cannot incur the liability of the State, there may 
be occasions when the State should act when problems with legal representation 
are brought to the attention of the competent authorities. It will depend on the 
circumstances whether the authorities should take action and whether, taking 
the proceedings as a whole, the defence can be regarded as "practical and 
effective". In the present case, since a new lawyer was appointed to represent the 
applicant in the further proceedings, the courts had not remained passive in 
response to his efforts to have a cassation appeal lodged. Moreover, there was no 
indication that the lawyer was negligent or superficial in reaching the conclusion 
that the file did not disclose any grounds for a cassation appeal, a conclusion which 
was confirmed by the Minister of Justice. It is not for a domestic court to oblige a 
lawyer, whether appointed under a legal scheme or not, to lodge any remedy 
contrary to his or her opinion as to its prospects of success. There was thus no 

1. This summary by the Registry does not bind the Court. 
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indication that the applicant's defence was ineffective in that he could not lodge a 
cassation appeal. 
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T H E F A C T S 

T h e app l ican t [Mr K a z i m i e r z Rutkowski ] is a Polish na t iona l , born in 
1966. H e is cu r r en t ly serv ing a s e n t e n c e in Piock Pr i son . 

A. The circumstances of the case 
T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be 

s u m m a r i s e d as follows. 
(a) O n 13 M a r c h 1997 the Torur i Dis t r ic t C o u r t convicted the 

appl ican t of assau l t aga ins t his b ro the r - in - l aw a n d s e n t e n c e d h im to 
eight m o n t h s ' i m p r i s o n m e n t . W h e n t a k i n g the evidence , the cour t 
q u e s t i o n e d t h e app l ican t a n d h e a r d a t least t h r e e o t h e r w i tnes ses : his 
wife, t he v ic t im a n d the v ic t im's wife. T h e cour t also h a d r e g a r d to a 
forensic medica l opinion. 

T h e app l ican t filed a n appea l with t he Torur i Regional C o u r t , 
s u b m i t t i n g t h a t the evidence in the case file did not allow for a 
conclusion tha t he was gui l ty of any c r imina l offence, a n d r e q u e s t i n g his 
acqu i t t a l . H e s u b m i t t e d , in pa r t i cu l a r , t ha t he had b e e n ac t ing in 
self-defence. O n 19 D e c e m b e r 1997 the Torur i Regiona l C o u r t upheld 
t he first-instance j u d g m e n t , cons ide r ing t h a t the lower cour t had 
cor rec t ly a n d logically es tab l i shed the facts of t he case and t h a t the legal 
a s s e s s m e n t of the facts was not open to cr i t ic ism, in p a r t i c u l a r in the par t 
in which it cons idered t h a t in the c i r c u m s t a n c e s of t he case it would not be 
jus t i f ied to hold tha t t he appl ican t had ac ted in self-defence. 

By a l e t t e r of 25 M a r c h 1998 the app l i can t ' s officially a p p o i n t e d counsel 
in formed him t h a t his c o m p e t e n c e to act on t he app l i can t ' s beha l f had 
expi red on the d a t e on which the a p p e l l a t e cour t gave its j u d g m e n t . If 
the app l ican t wished to lodge a cassa t ion appea l , it was open to him to 
hire a lawyer who should draft the appea l and submi t it to t he S u p r e m e 
C o u r t wi th in th i r ty days from the service on the appl ican t of the 
second- ins tance j u d g m e n t wi th its w r i t t e n g rounds . H e also in fo rmed the 
appl ican t t h a t he was not i n t e n d i n g to lodge a cassa t ion appea l wi th the 
S u p r e m e C o u r t as his case load m a d e it impossible for h im. 

O n 26 M a r c h 1998 the appl ican t r e q u e s t e d t he Torur i Regiona l C o u r t 
to appo in t counsel u n d e r t he legal aid s c h e m e , who would p r e p a r e a 
cassa t ion appea l on his behalf. 

O n 28 M a r c h 1998 the s a m e counsel refused to accept t he app l i can t ' s 
power of a t t o r n e y for t h e pu rpose of lodging t h e cassa t ion appea l . H e 
in formed the app l ican t t h a t it was open to him to submi t to the cour t a 
r e q u e s t to have a n o t h e r lawyer ass igned to t he case . 
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O n 2 Apri l 1998 the cour t g r a n t e d t he app l i can t ' s r e q u e s t . 
Subsequen t ly , on 7 Apri l 1998, t he T o r u n Reg iona l B a r Counc i l , a c t ing a t 
t he r e q u e s t of t he T o r u n Dis t r ic t C o u r t , ass igned E.Z. as officially 
appo in t ed counsel to r e p r e s e n t the appl ican t in t he cassa t ion p roceed ings . 

By a l e t t e r of 26 April 1998 E.Z. in formed the appl icant t h a t she did not 
i n t e n d to draft a cassa t ion appea l in his case , as she was of the view tha t no 
s t a t u t o r y g r o u n d s for so do ing w e r e avai lable . She cons ide red t h a t t he 
second- ins tance j u d g m e n t was not flawed by sho r t comings such as to 
jus t i fy lodging a cassa t ion appea l u n d e r the appl icab le provis ions of t he 
Code of C r i m i n a l P r o c e d u r e . T h e analysis of t he case file had not shown 
tha t any f lagrant b reach of the law had been c o m m i t t e d in the case . 

T h e app l ican t received th is l e t t e r on 4 M a y 1998. O n 28 J u l y 1998 he 
r e n e w e d his r e q u e s t to have a lawyer a s s igned in o r d e r to r e p r e s e n t h im 
fu r the r in t he p roceed ings . H e also asked to be g r a n t e d re t rospec t ive leave 
to a p p e a l out of t ime . 

O n 20 O c t o b e r 1998 the T o r u n Regional C o u r t refused to appo in t 
legal counsel u n d e r the legal aid s cheme and to g r a n t t he appl ican t 
r e t rospec t ive leave to appea l out of t i m e . T h e cour t cons ide red t h a t t he 
object of a p p o i n t i n g legal counsel was to g u a r a n t e e to t he accused person 
a r ight to have effective legal r e p r e s e n t a t i o n in t h e c r imina l p roceed ings . 
If a lawyer, hav ing ana lysed t h e case file, s t a t e d t h a t t h e r e were no 
g r o u n d s on which a cassa t ion appea l could be lodged, t h e r e was no legal 
basis on which the cour t could oblige the lawyer to act fu r the r . Moreover , 
t h e r e was no legal basis on which to appo in t new legal counsel in t he case . 
E.Z. had filed her l e t t e r of 26 Apri l 1998 in the app l i can t ' s case file. It 
t r a n s p i r e d the re f rom t h a t she had ana lysed the case file wi th a view to 
lodging a cassa t ion a p p e a l , bu t t h a t she had not found any g r o u n d s which 
would jus t i fy it. T h e cour t conc luded t h a t , in view thereof, t h e r e was no 
legal basis on which a n o t h e r lawyer could be appo in t ed in the case . 

S u b s e q u e n t l y the appl ican t compla ined to the Regional Counci l of the 
T o r u n Bar . In reply, in a l e t t e r of 5 N o v e m b e r 1998, t h e D e a n of t h e 
Counci l in formed him t h a t E.Z. had b e e n asked to expla in t he g r o u n d s 
on which she had refused to draf t t he cassa t ion appea l . She had s t a t e d 
t h a t she had e x a m i n e d the app l i can t ' s case file a n d had not found any 
g r o u n d s for filing a cassa t ion appea l . T h e app l i can t ' s a t t e n t i o n was 
d r a w n to t he fact t h a t , as a cassa t ion appea l was an e x t r a o r d i n a r y legal 
r emedy , sound reasons had to be pu t forward in suppor t of such r emedy . 
In t he c i r c u m s t a n c e s of the case , t h e r e was no indica t ion t h a t E.Z. had 
ac ted negl igent ly or in b r e a c h of profess ional e th ics or t he law. 

S u b s e q u e n t l y t he appl ican t r e q u e s t e d the Min i s t e r of J u s t i c e to lodge a 
cassa t ion appea l on his behalf. O n 30 J u n e 1999 the M i n i s t e r of J u s t i c e 
refused to do so, cons ider ing t h a t t h e e x a m i n a t i o n of the case file h a d 
shown tha t t h e r e were no legal g r o u n d s for lodging a cassa t ion appea l . 
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(b) O n 30 April 1998 the Torur i Dis t r ic t C o u r t convicted t he appl icant 
of a t t e m p t e d theft a n d s en t enced h im to one yea r ' s i m p r i s o n m e n t and a 
fine. T h e appl ican t had c o m m i t t e d t he offence whilst t e m p o r a r i l y re leased 
from pr ison. 

O n 5 F e b r u a r y 1999 the T o r u h Regiona l C o u r t pa r t ly modif ied the 
con t e s t ed j u d g m e n t , in t h a t it q u a s h e d pa r t of the s en t ence which 
o r d e r e d t h e app l i can t t o pay a fine a n d pa r t l y a m e n d e d t h e legal basis for 
t he convict ion; it d i smissed the r e m a i n d e r of t he app l i can t ' s appea l . 

B. R e l e v a n t d o m e s t i c law 

/. Assistance of an officially appointed lawyer 

O n 1 S e p t e m b e r 1998 the new Code of C r i m i n a l P r o c e d u r e e n t e r e d into 
force. P u r s u a n t to Art ic le 84 of t he Code , officially a p p o i n t e d counsel 
is en t i t l ed to act on beha l f of t he accused t h r o u g h o u t t h e en t i re 
p roceed ings . Counse l a p p o i n t e d to r e p r e s e n t an accused in cassa t ion 
p roceed ings should draf t a n d sign t he cassa t ion a p p e a l , or inform the 
second- ins tance cour t in wr i t ing t h a t he has not found g r o u n d s for 
lodging such a n a p p e a l aga ins t t he second- ins t ance j u d g m e n t . 

Accord ing to Art ic le 78 § 1 of t he C o d e , a n accused who does not have a 
pr iva te ly h i red lawyer to r e p r e s e n t h i m in t he p roceed ings m a y requ i re 
t h a t counsel be ass igned to t h e case u n d e r t he legal aid s c h e m e , if he 
proves t h a t he c a n n o t afford to pay the costs of his defence wi thout 
en t a i l i ng a subs t an t i a l r educ t ion in his and his family's s t a n d a r d of living. 
U n d e r Ar t ic le 79, t h e accused pe r son m u s t have a n officially appo in t ed 
counsel if he is a mino r , or is deaf, m u t e or bl ind, if t h e r e a r e just i f ied 
d o u b t s w h e t h e r he could be held cr iminal ly respons ib le , or if he does not 
speak Pol ish . 

F u r t h e r , accord ing to t he s a m e provision, a lawyer shal l be ass igned 
to r e p r e s e n t t he accused w h e n the cour t finds it jus t i f ied due to 
c i r c u m s t a n c e s which m a y r e n d e r the defence pa r t i cu la r ly difficult. 

T h e accused m u s t have an officially appo in t ed lawyer in a case in which 
a reg iona l cour t ac ts as t he first-instance cour t , if he is accused of a c r ime 
wi th in the m e a n i n g of t h e C r i m i n a l Code or is d e t a i n e d on r e m a n d . 

2. Cassation appeal 

Accord ing to Art ic le 519 of t he Code of C r i m i n a l P r o c e d u r e , a cassa t ion 
appea l m a y be lodged wi th t he S u p r e m e C o u r t aga ins t any final decision 
of an appe l l a t e cour t which has t e r m i n a t e d the c r imina l p roceed ings . 
Accord ing to Ar t ic le 523 , such an a p p e a l can be lodged only on 
the g r o u n d s specified in Art ic le 439 of t he C o d e , which inc lude ser ious 
p r o c e d u r a l e r ro r s , or on t he g r o u n d of a n o t h e r f lagrant b r e a c h of t he law, 
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if" the c o n t e s t e d judicial decis ion was affected by such a b reach . A cassa t ion 
appea l canno t be lodged aga ins t t he s e n t e n c e a lone . 

U n d e r Art ic le 526 § 2 t he cassa t ion appea l m u s t be d ra f t ed a n d s igned 
by counse l . 

C O M P L A I N T S 

T h e app l ican t compla ined , wi thou t relying on any provisions of t he 
Conven t ion , t ha t in his case t h e r e was a b r e a c h of his r ight to life, in t h a t 
t he cour t convicted h im of ac ts which he had c o m m i t t e d whils t ac t ing in 
self-defence. 

H e fu r the r compla ined tha t his r ight to a fair h e a r i n g was b reached , in 
t h a t t he cour t s wrongly assessed evidence and gave w r o n g decis ions , 
hav ing d i s r e g a r d e d his a r g u m e n t s . H e also compla ined t h a t the lawyers 
ass igned to r e p r e s e n t h im u n d e r t he legal aid s cheme refused to lodge a 
cassa t ion appea l wi th the S u p r e m e C o u r t . 

T H E L A W 

1. T h e appl ican t compla ined t h a t in his case t h e r e was a b r e a c h of his 
r ight to life, in tha t t he Torur i Dis t r ic t C o u r t convicted h im of acts which 
he h a d c o m m i t t e d whilst ac t ing in self-defence. 

T h e C o u r t has e x a m i n e d th is compla in t u n d e r Art ic le 2 of t he 
Conven t ion , which r eads in its re levant pa r t : 

"1 . Everyone's right to lite shall be protected by law. No one shall be deprived of his 
life intentionally save in the execution of a sentence of a court following his conviction of 
a crime for which this penalty is provided by law." 

T h e C o u r t no tes t h a t the facts of t he case do not disclose any d a n g e r to 
life or l imb. Accordingly, this compla in t is mani fes t ly i l l-founded wi th in 
t he m e a n i n g of Ar t ic le 35 § 3 of t he Conven t i on . 

2. T h e app l ican t compla ined t h a t t he lawyers ass igned to r e p r e s e n t 
h im u n d e r the legal aid s c h e m e refused to lodge a cassa t ion appea l wi th 
t he S u p r e m e C o u r t . 

T h e C o u r t has e x a m i n e d this c o m p l a i n t u n d e r Art ic le 6 § 3 (c) of the 
C o n v e n t i o n , which r eads : 

"Everyone charged with a criminal offence has the following minimum rights: 

(c) to defend himself in person or through legal assistance of his own choosing or, if 
he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require;" 

T h e C o u r t first recal ls t h a t , accord ing to Art ic le 34 of t h e Conven t ion , 
it is c o m p e t e n t to receive appl ica t ions from any pe r son c l a iming to be t he 
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vict im of a viola t ion by one of t he C o n t r a c t i n g P a r t i e s of t he r igh t s set 
forth in the Conven t i on . T h e responsibi l i ty of the C o n t r a c t i n g Pa r t i e s is 
i ncu r r ed t h r o u g h the ac t ions of the i r o r g a n s . A lawyer, even if he or she is 
officially a p p o i n t e d to r e p r e s e n t an accused in c r imina l p roceed ings , 
c a n n o t be cons ide red as an o r g a n of the S t a t e . It follows from the 
i n d e p e n d e n c e of the legal profession from the S t a t e t h a t t he conduc t of 
the defence is essent ia l ly a m a t t e r be tween the de f endan t a n d his 
counse l , w h e t h e r counsel be a p p o i n t e d u n d e r a legal aid s c h e m e or be 
pr ivate ly f inanced, and , as such, canno t , o t h e r t h a n in special 
c i r c u m s t a n c e s , incur the S t a t e ' s l iability u n d e r the Conven t i on (see, 
mutatis mutandis, t he Ar t ico v. I taly j u d g m e n t of 13 May 1980, Ser ies A 
no. 37, p . 18, § 36; the D a u d v. Po r tuga l j u d g m e n t of 21 Apri l 1998, 
Reports of Judgments and Decisions 1998-11, pp . 749-50, § 38; W. v. Swi tzer land , 
appl ica t ion no. 9022/80, C o m m i s s i o n decision of 13 J u l y 1983, Decis ions 
and R e p o r t s (DR) 33 , p . 2 1 ; M.P. M.L. v. Spain , appl ica t ion no. 27266/95, 
C o m m i s s i o n decision of 21 O c t o b e r 1996, D R 87-B, p. 100; and 
Tuzinski v. Poland ( d e c ) , no. 40140/98 , 30 M a r c h 1999, u n r e p o r t e d ) . 

However , t h e r e m a y be occasions w h e n t h e S t a t e should act and not 
r e m a i n passive w h e n p rob l ems wi th legal r e p r e s e n t a t i o n a r e b r o u g h t 
to t he a t t e n t i o n of the c o m p e t e n t a u t h o r i t i e s . It will d e p e n d on the 
c i r c u m s t a n c e s of t he case w h e t h e r t he r e l evan t a u t h o r i t i e s should t ake 
act ion (see t he D a u d j u d g m e n t c i ted above, pp . 750-51, §§ 40-42) and 
w h e t h e r , t a k i n g the p roceed ings as a whole , the defence can be r ega rded 
as "prac t ica l and effective" as r e q u i r e d by Ar t ic le 6 § 3 (c) (see t he Art ico 
j u d g m e n t ci ted above, pp . 15-16, § 33 , and the Goddi v. I taly j u d g m e n t of 
9 Apri l 1984, Scr ies A no. 76, p . 11, § 27). 

In t he p r e s e n t case t he C o u r t first observes t h a t af ter counsel who had 
r e p r e s e n t e d the app l ican t in the c r imina l p roceed ings informed him tha t 
he would not r e p r e s e n t h im in cassa t ion p roceed ings , t he appl icant 
b r o u g h t this to t he a t t e n t i o n of the appe l l a t e cour t . T h e cour t g r a n t e d 
t he app l i can t ' s r e q u e s t and s u b s e q u e n t l y counse l E.Z. was a p p o i n t e d to 
r e p r e s e n t h im fu r the r a n d to t a k e t he p r o c e d u r a l m e a s u r e s necessary 
for lodging a cassa t ion appea l . She e x a m i n e d the case file a n d informed 
the appl ican t t h a t n o t h i n g t h e r e i n had disclosed tha t s t a t u t o r y g rounds 
for lodging such an appea l exis ted in t he case . In these c i r cums tances , 
t he C o u r t canno t find t h a t the cour t s r e m a i n e d passive in r e sponse to 
t he app l i can t ' s efforts to have a cassa t ion a p p e a l lodged. T h e r e is no 
indica t ion tha t E.Z. was negl igent or superficial in a r r iv ing a t her 
conclusion. 

T h e C o u r t fu r the r notes t h a t t he conclus ion of t he officially appo in ted 
lawyer was l a t e r s u p p o r t e d by an ident ica l conclus ion of t he Min i s t ry of 
J u s t i c e , which refused to lodge a cassa t ion appea l on t he app l ican t ' s 
behalf, l ikewise having e x a m i n e d the case file. T h e C o u r t fur ther 
observes t h a t it is not for a d o m e s t i c cour t to oblige a lawyer, w h e t h e r 
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appo in t ed u n d e r the legal aid s c h e m e or not , to lodge any r e m e d y c o n t r a r y 
to his or her opinion as to the p rospec t s of success of such a r emedy ; this is 
all the m o r e so in the p r e s e n t case as t he lawyer ' s conclusion was clear ly 
p receded by her analysis of t he case file. 

O n the who le , t he C o u r t cons iders t h a t t h e r e is no indica t ion t h a t t he 
app l i can t ' s defence was ineffective because he could not lodge a cassa t ion 
appea l wi th the S u p r e m e C o u r t . 

It follows t h a t this compla in t is the re fore mani fes t ly i l l-founded wi th in 
t he m e a n i n g of Art ic le 35 § 3 and m u s t be d i smissed p u r s u a n t to Art ic le 35 
§ 4 of the Conven t ion . 

3 . T h e app l ican t fu r the r compla ined t h a t his r ight to have a fair 
h e a r i n g was b r e a c h e d , in t h a t in bo th sets of c r imina l p roceed ings t he 
cour t s wrongly assessed evidence a n d gave w r o n g decis ions . 

U n d e r Ar t ic le 35 of the Conven t i on t he C o u r t " m a y only deal wi th the 
m a t t e r af ter all domes t i c r e m e d i e s have been e x h a u s t e d , accord ing to t h e 
genera l ly recognised rules of i n t e r n a t i o n a l law". 

As r e g a r d s t he p roceed ings in which final j u d g m e n t was given by the 
Torur i Regiona l C o u r t on 5 F e b r u a r y 1999, t he C o u r t notes t h a t t he 
app l ican t failed to lodge a cassa t ion appea l wi th t he S u p r e m e C o u r t . H e 
has not , t he re fo re , e x h a u s t e d re levan t d o m e s t i c r e m e d i e s a n d th is p a r t of 
the appl ica t ion m u s t be dec la red inadmiss ib le p u r s u a n t to Art ic le 35 § 4 of 
t he Conven t ion . 

In respec t of the p roceed ings conce rn ing cha rges of assau l t , t he C o u r t 
observes t h a t , even a s s u m i n g t h a t t he d o m e s t i c r e m e d i e s have been 
e x h a u s t e d , this pa r t of the appl ica t ion should in any event be dec la red 
inadmiss ib le for the following r ea sons . 

Accord ing to Art ic le 19 of t he Conven t ion , the C o u r t ' s du ty is to e n s u r e 
t he observance of t h e e n g a g e m e n t s u n d e r t a k e n by the C o n t r a c t i n g 
P a r t i e s in t he Conven t i on . In pa r t i cu l a r , it is not its funct ion to dea l wi th 
e r ro r s of fact or law al legedly c o m m i t t e d by a na t iona l cour t un less and in 
so far as they m a y have infr inged r igh t s and f reedoms p r o t e c t e d by t h e 
C o n v e n t i o n . Moreover , while Art ic le 6 of t h e Conven t i on g u a r a n t e e s t h e 
r ight to a fair hea r i ng , it does not lay down any ru les on the admiss ibi l i ty of 
evidence or t h e way it should be assessed , which a r e the re fo re p r imar i ly 
m a t t e r s for r egu l a t i on by na t iona l law a n d the na t iona l cour t s (see t h e 
Schenk v. Swi tze r l and j u d g m e n t of 12 J u l y 1988, Ser ies A no. 140, p . 29, 
§§ 45-46, a n d Garcia Ruiz v. Spain [ G C ] , no. 30544/96, § 28, E C H R 1999-1). 

T h e C o u r t no tes t h a t t he first-instance cour t h e a r d a t least t h r e e 
wi tnesses and ques t i oned the app l i can t . T h e cour t also had r e g a r d to a 
forensic med ica l r epo r t . T h e app l ican t was r e p r e s e n t e d by an officially 
a p p o i n t e d lawyer before bo th t he Dis t r ic t C o u r t a n d the Regiona l C o u r t . 
It is not a l leged tha t he was p r e v e n t e d in any way from advanc ing 
a r g u m e n t s which he cons ide red re levan t to the case . T h e r e is no 
ind ica t ion t h a t t he cour t s a rb i t r a r i ly i n t e r p r e t e d evidence or r e a c h e d 
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u n r e a s o n a b l e conclusions as to t he facts. In t he l ight of t he foregoing 
cons ide ra t ions , t he C o u r t cons iders t h a t the app l ican t h a d the benefi t of 
p roceed ings in compl iance wi th t he r e q u i r e m e n t s of Ar t ic le 6 § 1 of t he 
Conven t ion . 

This p a r t of t he app l ica t ion is the re fo re mani fes t ly i l l -founded wi th in 
t he m e a n i n g of Art ic le 35 § 3 of t he Conven t ion . 

For these r easons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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SOMMAIRE' 

Refus d'un avocat commis d'office de former un pourvoi en cassation en 
l'absence de motifs justifiant un tel recours 

Article 6 § 3 c) 

Assistance judiciaire - Refus d'un avocat commis d'office déformer un pourvoi en cassation en 
t absence de motifs justifiant un tel recours — Absence de responsabilité de l'Etal relativement 
aux avocats commis d'qjfice - Obligations incombant aux autorités face à une représentation en 
justice défaillante — Désignation d'un avocat par un tribunal - Absence de négligence de la part 
d'un avocat commis d'office - Liberté d'un avocat de refuser de former un recours dépourvu de 
chances de succès 

* 
* * 

Le requérant fut condamné pour coups et blessures, puis débouté en appel. Son 
avocat commis d'office l'informa que son mandat était parvenu à échéance et que 
s'il souhaitait se pourvoir en cassation, il lui était loisible d'engager un autre 
avocat à cette lin. De fait, à la demande du tribunal de première instance, le 
conseil régional de l'ordre des avocats désigna par la suite une nouvelle avocate. 
Celle-ci fît savoir au requérant qu'elle ne souhaitait pas préparer de pourvoi en 
cassation, car l'examen du dossier ne lui avait permis de déceler aucun motif 
légal sur lequel se fonder. Une nouvelle demande du requérant tendant à la 
désignation d'un autre avocat fut rejetée. Sa requête auprès du ministre de la 
Justice afin que celui-ci formât en son nom un pourvoi en cassation fut également 
écartée, l'examen du dossier ayant montré qu'il n'y avait aucune base légale à un 
tel pourvoi. 

Article 6 § 3 c) : un avocat, même commis d'office, ne saurait être considéré comme 
un organe de l'Etat et ne peut donc engager la responsabilité de celui-ci ; toutefois, 
il est des circonstances où l'Etat doit agir lorsque des problèmes relatifs à la 
représentation en justice sont portés à l 'attention des autorités compétentes. En 
fonction des circonstances de la cause, les autorités devront ou non prendre des 
mesures et, s'agissant de la procédure dans son ensemble, la défense pourra ou 
non être considérée comme «concrète et effective». En l'espèce, un nouvel avocat 
ayant été désigné pour représenter le requérant dans le cadre de la procédure 
ultérieure, les tribunaux ne sont pas demeurés passifs face aux efforts déployés 
par le requérant en vue d'un pourvoi en cassation. De plus, rien n'indique 
que l'avocate ait été négligente ou superficielle en concluant qu'il ne ressortait 
du dossier aucun motif justifiant la formation d'un tel pourvoi, constat 
ultérieurement confirmé par le ministre de la Justice. Il n'appartient pas à une 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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juridiction nationale d'obliger un avocat - désigne ou non dans le cadre du régime 
d'assistance judiciaire - à former un recours quel qu'il soit lorsque l'avocat a un 
avis défavorable quant aux chances de succès de la démarche. Par conséquent, rien 
n'indique que la défense du requérant ait été inopérante du fait qu'il n'a pu former 
de pourvoi en cassation. 
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(...) 

E N FAIT 

Le r e q u é r a n t [M. K a z i m i e r z Rutkowski ] est u n r e s so r t i s san t polonais , 
né en 1966. Il p u r g e a c t u e l l e m e n t u n e pe ine d ' e m p r i s o n n e m e n t à la pr ison 
de Pfock. 

A. Les circonstances de l'espèce 
Les faits de la cause , tels qu ' i l s ont é té exposés p a r le r e q u é r a n t , 

p e u v e n t se r é s u m e r c o m m e sui t . 
a) Le 13 m a r s 1997, le t r i buna l de dis t r ic t de T o r u n déc l a r a le 

r e q u é r a n t coupab le de coups et b lessures sur la p e r s o n n e de son 
beau- f rè re et le c o n d a m n a à huit mois d ' e m p r i s o n n e m e n t . Lors de 
l ' audi t ion des t é m o i n s , le t r i buna l i n t e r r o g e a le r e q u é r a n t et e n t e n d i t au 
moins trois a u t r e s p e r s o n n e s : son épouse , la v ic t ime, ainsi q u e l ' épouse de 
la v ic t ime . En o u t r e , le t r i b u n a l s ' appuya sur u n e exper t i se médico léga le . 

Le r e q u é r a n t in te r j e t a appe l a u p r è s du t r i buna l rég iona l de Torur i , 
en s o u t e n a n t q u e les é l é m e n t s de p reuve figurant d a n s le dossier ne 
p e r m e t t a i e n t pas de conclure qu' i l é ta i t coupab le d ' une que l conque 
infract ion péna l e , et en sol l ic i tant sa re laxe . Il aff irmait n o t a m m e n t avoir 
agi en s i tua t ion de lég i t ime défense . Le 19 d é c e m b r e 1997, le t r ibuna l 
régional de T o r u n conf i rma la décis ion de p r e m i è r e i n s t ance , e s t i m a n t 
q u e la ju r id ic t ion in fé r ieure avait é tabl i les faits de la cause de m a n i è r e 
cor rec te et logique et q u e l ' appréc ia t ion j u r i d i q u e des faits n ' appe la i t 
a u c u n e c r i t ique , spéc i a l emen t d a n s la p a r t i e où le t r i b u n a l de dis t r ic t 
cons idéra i t q u ' e u é g a r d aux c i rcons tances de l ' espèce, il n ' é t a i t pas 
jus t i f ié de d i re q u e le r e q u é r a n t avait agi en s i t ua t ion de l ég i t ime défense . 

P a r u n e l e t t r e en d a t e d u 25 m a r s 1998, l 'avocat c o m m i s d'office du 
r e q u é r a n t in fo rma ce d e r n i e r q u e son pouvoir d 'ag i r en son n o m éta i t 
p a r v e n u à échéance le jour du p rononcé de la décis ion d ' appe l . Si le 
r e q u é r a n t souha i t a i t se pourvoi r en cassa t ion , il lui é ta i t loisible d ' engage r 
u n avocat , lequel devra i t a lors r éd ige r la déc l a r a t i on de pourvoi et la 
dépose r a u p r è s de la C o u r s u p r ê m e d a n s u n déla i de t r e n t e j o u r s à 
c o m p t e r de la not if icat ion au r e q u é r a n t de la décision de la ju r id ic t ion 
d ' appe l d û m e n t mot ivée pa r écri t . Il i n fo rma é g a l e m e n t le r e q u é r a n t 
qu ' i l n 'ava i t pas l ' in ten t ion de fo rmer un pourvoi en cassa t ion a u p r è s de 
la C o u r s u p r ê m e , sa cha rge de t ravai l ne le lui p e r m e t t a n t pas . 

Le 26 m a r s 1998, le r e q u é r a n t p r i a le t r i b u n a l rég iona l de T o r u n de 
dés igner , d a n s le c ad re du r é g i m e d ' a s s i s t ance j ud i c i a i r e , u n avocat qui 
p r é p a r e r a i t pour lui un pourvoi en cassa t ion . 
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Le 28 m a r s 1998, l 'avocat dés igné refusa le m a n d a t de p r é s e n t e r un 
pourvoi en cassa t ion que lui avait confié le r e q u é r a n t . Il i n fo rma ce 
d e r n i e r qu ' i l lui é ta i t possible de d e m a n d e r au t r i buna l d ' a t t r i b u e r 
l 'affaire à u n a u t r e avocat . 

Le 2 avril 1998, le t r i buna l fit d ro i t à la d e m a n d e du r e q u é r a n t . Le 
7 avril , le conseil r ég iona l de l 'o rdre des avocats de T o r u n , à la d e m a n d e 
du t r i buna l de dis t r ic t de T o r u n , c o m m i t d'office l 'avocate E.Z. afin qu 'e l l e 
r e p r é s e n t e le r e q u é r a n t d a n s le c ad re d ' un pourvoi en cassa t ion . 

P a r u n e l e t t r e du 26 avril 1998, E.Z. in fo rma le r e q u é r a n t qu 'e l l e ne 
souha i t a i t pas p r é p a r e r de pourvoi en cassa t ion , car elle e s t ima i t q u ' u n e 
tel le d é m a r c h e ne pouvai t se fonder sur a u c u n mot i f légal . Elle cons idéra i t 
q u e la décis ion de la ju r id ic t ion d ' appe l n ' é t a i t e n t a c h é e d ' a u c u n vice 
just i f iant un pourvoi en cassa t ion en ve r tu des disposi t ions appl icab les du 
code de p r o c é d u r e péna l e . P a r a i l leurs , l ' e x a m e n du doss ier ne lui avait 
p e r m i s de déce le r a u c u n e infract ion à la loi. 

Le r e q u é r a n t reçut ce t t e l e t t r e le 4 ma i 1998. Le 28 ju i l l e t 1998, il 
d e m a n d a à nouveau q u ' u n avocat soit dés igné p o u r le r e p r é s e n t e r d a n s la 
su i te de la p r o c é d u r e . P a r a i l leurs , il sollicita la r é o u v e r t u r e des dé la is . 

Le 20 oc tobre 1998, le t r i buna l rég iona l de T o r u n refusa de n o m m e r un 
avocat d a n s le cad re de l ' ass is tance jud ic i a i r e et d ' acco rde r au r e q u é r a n t 
la r é o u v e r t u r e des dé la is . La j u r id i c t i on e s t ima i t q u ' u n avocat est dés igné 
d a n s le bu t de g a r a n t i r le droi t de l ' in té ressé à u n e r e p r é s e n t a t i o n 
j u r i d i q u e effective d a n s le cad re d ' u n e p r o c é d u r e péna l e . Si l 'avocat 
cons idé ra i t a p r è s e x a m e n du doss ier qu ' i l n 'y avait pas mot i f à un pourvoi 
en cassa t ion , a u c u n f o n d e m e n t j u r i d i q u e n ' au to r i s a i t le t r i b u n a l à le 
c o n t r a i n d r e à agir . De plus, a u c u n e base légale ne p e r m e t t a i t d ' a t t r i b u e r 
l 'affaire à un nouvel avocat . E.Z. avai t p lacé u n e x e m p l a i r e de sa l e t t r e 
du 26 avril 1998 d a n s le doss ier du r e q u é r a n t . Il r e s sor ta i t de ce 
d o c u m e n t qu 'e l le avai t e x a m i n é le doss ier d a n s l 'op t ique d 'un pourvoi en 
cassa t ion , ma i s n 'y avait t rouvé a u c u n mot i f jus t i f i an t une tel le d é m a r c h e . 
Le t r i b u n a l conclut q u ' e u é g a r d à cet é l é m e n t , a u c u n e base légale ne 
p e r m e t t a i t d ' a t t r i b u e r l 'affaire à un a u t r e avocat . 

P a r la su i te , le r e q u é r a n t fo rma u n e r é c l a m a t i o n a u p r è s du conseil 
régional de l 'o rdre des avocats de T o r u n . E n r éponse , p a r u n e l e t t r e en 
d a t e du 5 n o v e m b r e 1998, le b â t o n n i e r l ' informa qu 'E .Z . avai t é té pr iée 
d ' expose r les ra isons pour lesquel les elle avai t refusé de p r é p a r e r le 
pourvoi en cassa t ion . Elle avai t exp l iqué q u ' a y a n t e x a m i n é le doss ier du 
r e q u é r a n t elle n'y avai t t rouvé a u c u n mot i f jus t i f i an t la fo rma t ion d 'un tel 
r ecours . L ' a t t e n t i o n du r e q u é r a n t é ta i t a t t i r é e sur le fait que le pourvoi en 
cassa t ion é ta i t u n e voie de r ecour s e x t r a o r d i n a i r e et devai t donc r epose r 
sur des moyens solides. En l 'espèce, r i en n ' i nd iqua i t q u ' E . Z . eû t agi avec 
négl igence ou en violat ion de la déonto log ie ou du dro i t . 

U l t é r i e u r e m e n t , le r e q u é r a n t soll ici ta le m i n i s t r e de la J u s t i c e afin qu ' i l 
forme en son n o m un pourvoi en c a s s a t i o n ; le 30 j u i n 1999, le min i s t r e fit 
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p a r t de son refus, l ' e x a m e n du doss ier ayan t m o n t r é qu ' i l n 'y avait a u c u n e 
base légale à la f o rma t ion d ' un te l pourvoi . 

b) Le 30 avril 1998, le t r i buna l de distr ict de Torur i déc la ra le r e q u é r a n t 
coupable de t en t a t i ve de vol et le c o n d a m n a à u n an d ' e m p r i s o n n e m e n t et 
à u n e a m e n d e . Le r e q u é r a n t avai t c o m m i s c e t t e inf rac t ion alors qu' i l 
bénéficiai t d ' une l ibé ra t ion provisoire . 

Le 5 février 1999, le t r i b u n a l régional de Torur i r é f o r m a en p a r t i e la 
décis ion a t t a q u é e en in f i rman t le pas sage du disposi t i f o r d o n n a n t au 
r e q u é r a n t de payer u n e a m e n d e ; pa r a i l leurs , il modif ia p a r t i e l l e m e n t le 
f o n d e m e n t légal de la c o n d a m n a t i o n et r e j e t a le r ecour s p o u r le surp lus . 

B. Le dro i t i n t e r n e p e r t i n e n t 

1. Assistance d'un avocat commis d'office 

Le nouveau code de p r o c é d u r e péna le est e n t r é en v igueur le 
1 e r s e p t e m b r e 1998. A u x t e r m e s de l 'ar t icle 84 dud i t code, un avocat 
c o m m i s d'office peu t ag i r au n o m de la p e r s o n n e accusée tou t au long de 
la p r o c é d u r e . U n avocat dés igné p o u r r e p r é s e n t e r un accusé d a n s le cadre 
d 'un pourvoi en cassa t ion doit é tab l i r et s igner la déc l a r a t i on de pourvoi ou 
in fo rmer p a r écri t la j u r i d i c t i on d ' appe l qu ' i l n ' a t rouvé a u c u n mot i f de 
pourvoi con t r e la décis ion de celle-ci. 

Selon l 'ar t ic le 78 § 1 du code, u n e p e r s o n n e accusée qu i n ' e s t pas 
r e p r é s e n t é e d a n s la p r o c é d u r e pa r u n avocat engagé d a n s le cad re privé 
peu t d e m a n d e r q u e l 'affaire soit confiée à u n avocat en ve r tu du rég ime 
d ' ass i s tance j ud i c i a i r e , à condi t ion de p rouve r qu 'e l le n 'es t pas en m e s u r e 
d ' a s s u m e r les coûts de sa défense sans aba isser de m a n i è r e subs tan t i e l l e 
son niveau de vie et celui de sa famil le . Aux t e r m e s de l 'ar t ic le 79, l 'accusé 
doit ê t r e ass is té p a r un avocat c o m m i s d'office s'il est m i n e u r ou s'il 
est sourd , m u e t ou aveug le , si l 'on peu t c r a ind re l é g i t i m e m e n t q u e sa 
responsab i l i t é péna le soit e n g a g é e ou s'il ne par le pas le polonais . 

P a r a i l leurs , la m ê m e disposi t ion prévoit q u ' u n avocat est dés igné pour 
r e p r é s e n t e r la p e r s o n n e accusée lo r sque le t r i buna l l ' e s t ime just i f ié 
eu é g a r d à ce r t a ines c i r cons tances suscept ib les de r e n d r e la défense 
p a r t i c u l i è r e m e n t difficile. 

L o r s q u ' u n t r i b u n a l rég iona l in te rv ien t c o m m e ju r id i c t i on d e p r e m i è r e 
ins t ance , l ' i n té ressé doit ê t r e ass is té p a r u n avocat c o m m i s d'office s'il est 
accusé d 'avoir c o m m i s une infract ion a u sens du code p é n a l ou s'il est en 
d é t e n t i o n provisoire . 

2. Pourvoi en cassation 

Aux t e r m e s de l 'ar t icle 519 du code de p r o c é d u r e p é n a l e , u n pourvoi en 
cassa t ion peu t ê t r e formé a u p r è s de la C o u r s u p r ê m e con t r e t o u t e décision 
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définit ive d ' une ju r id ic t ion d ' appe l ayan t mis un t e r m e à la p r o c é d u r e 
péna l e . D ' a p r è s l 'ar t icle 523, u n tel pourvoi n 'es t ouver t q u e d a n s les cas 
précisés à l 'ar t icle 439 du code , n o t a m m e n t le vice de p r o c é d u r e g rave , ou 
en ra ison d ' une a u t r e viola t ion f l ag ran te de la loi, si la décis ion jud ic i a i r e 
a t t a q u é e s 'en est t rouvée faussée. U n pourvoi en cassa t ion est imposs ib le 
con t re la seule décision. 

Aux t e r m e s de l 'ar t ic le 526 § 2, la déc l a r a t i on de pourvoi en cassa t ion 
doit ê t r e é tabl ie et s ignée pa r un avocat . 

G R I E F S 

Sans invoquer a u c u n e disposi t ion de la Conven t ion , le r e q u é r a n t 
aff i rme qu ' i l y a eu viola t ion de son dro i t à la vie en ce que le t r i buna l l 'a 
c o n d a m n é pour des ac tes c o m m i s en s i tua t ion de l ég i t ime défense . 

Il a l lègue pa r a i l leurs la viola t ion de son droi t à un procès équ i t ab l e , en ce 
q u e les t r i b u n a u x ont ma l appréc i é les p reuves et ont r e n d u de mauva i se s 
décis ions , au m é p r i s de ses a r g u m e n t s . En o u t r e , il se p la in t de ce que les 
avocats dés ignés pour le r e p r é s e n t e r d a n s le cad re du r é g i m e d ' a s s i s t ance 
jud ic i a i r e ont refusé de fo rmer un pourvoi en cassa t ion a u p r è s de la C o u r 
s u p r ê m e . 

E N D R O I T 

1. Le r e q u é r a n t invoque la violat ion de son droi t à la vie en ce q u e le 
t r i b u n a l de dis t r ic t de Torur i l'a c o n d a m n é pour des ac tes c o m m i s en 
s i t ua t ion de lég i t ime défense . 

La C o u r a e x a m i n é ce gr ief sur le t e r r a i n de l 'ar t ic le 2 de la Conven t ion , 
don t la p a r t i e p e r t i n e n t e est ainsi l ibe l lée : 

« 1. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut être 
infligée à quiconc[ue intentionnellement, sauf en exécution d'une sentence capitale 
prononcée par un tribunal au cas où le délit est puni de cette peine par la loi. » 

La C o u r relève que les faits de la cause ne font r essor t i r a u c u n d a n g e r 
p o u r la vie ou l ' in tégr i té phys ique d ' a u t r u i . En c o n s é q u e n c e , ce gr ief est 
m a n i f e s t e m e n t m a l fondé au sens de l 'ar t ic le 35 § 3 de la Conven t ion . 

2. Le r e q u é r a n t se p la in t de ce que les avocats dés ignés pour le 
r e p r é s e n t e r d a n s le c ad re du r é g i m e d ' a s s i s t ance jud ic i a i r e ont refusé de 
fo rmer un pourvoi en cassa t ion a u p r è s de la C o u r s u p r ê m e . 

La C o u r a e x a m i n é ce grief sur le t e r r a i n de l 'ar t icle 6 § 3 c) de la 
C o n v e n t i o n , qu i est ainsi libellé : 

«Tout accusé a droit notamment à: 

(...) 
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c) se défendre lui-même ou avoir l'assistance d'un défenseur de son choix et, s'il n'a 
pas les moyens de rémunérer un défenseur, pouvoir être assisté gratui tement par un 
avocat d'office, lorsque les intérêts de la justice l 'exigent;» 

La C o u r r appe l l e en p r e m i e r lieu que selon l 'ar t ic le 34 de la 
C o n v e n t i o n , elle est c o m p é t e n t e p o u r recevoir des r e q u ê t e s de qu iconque 
p r é t e n d avoir subi , du fait de l 'une des pa r t i e s c o n t r a c t a n t e s , la violat ion 
d 'un droi t énoncé p a r la Conven t ion . La responsab i l i t é des pa r t i e s 
c o n t r a c t a n t e s est e n g a g é e du fait des ac tes de l eu r s o r g a n e s . U n avocat , 
m ê m e c o m m i s d'office pour r e p r é s e n t e r une p e r s o n n e accusée dans le 
cad re d ' une p r o c é d u r e péna l e , ne sau ra i t ê t r e cons idéré c o m m e un 
o r g a n e de l 'E ta t . De l ' i n d é p e n d a n c e du b a r r e a u pa r r a p p o r t à l 'E ta t , il 
découle q u e la condu i t e de la défense a p p a r t i e n t p o u r l 'essent iel à 
l 'accusé et à son avocat , commis au t i t r e de l 'a ide jud ic i a i r e ou r é t r i bué 
par son client ; en t a n t q u e tel le , elle ne s au ra i t , sauf c i rcons tances 
excep t ionne l l es , e n g a g e r la responsab i l i t é de l 'Eta t en appl ica t ion de la 
Conven t i on (voir, mutatis mutandis, a r r ê t Ar t ico c. I ta l ie du 13 m a i 1980, 
série A n" 37, p . 18, § 3 6 ; a r r ê t D a u d c. P o r t u g a l du 21 avril 1998, 
Recueil des arrêts et décisions 1998-11, pp . 749-750, § 38 ; W. c. Suisse , r e q u ê t e 
n" 9022/80, décision de la C o m m i s s i o n du 13 ju i l le t 1983, Décis ions et 
r a p p o r t s (DR) 33 , p . 2 1 ; M.P . M.L. c. E s p a g n e , r e q u ê t e n° 27266/95, 
décis ion de la C o m m i s s i o n du 21 oc tobre 1996, D R 87-A, p. 100; 
Tuzinski c. Pologne ( d é c ) , n" 40140/98 , 30 m a r s 1999, non pub l iée ) . 

Toute fo i s , il est des c i rcons tances où l 'E ta t doit agi r et ne pas d e m e u r e r 
passif, lo r sque des p r o b l è m e s relat i fs à la r e p r é s e n t a t i o n en j u s t i c e sont 
po r t é s à l ' a t t en t i on des a u t o r i t é s c o m p é t e n t e s . En fonction des 
c i rcons tances d e la cause , les a u t o r i t é s c o m p é t e n t e s dev ron t ou non 
p r e n d r e des m e s u r e s ( a r r ê t D a u d p réc i t é , pp . 750-751, §§ 40-42) et , 
s ' ag issant de la p r o c é d u r e d a n s son e n s e m b l e , la défense p o u r r a ou non 
ê t r e cons idé rée c o m m e «conc rè t e et effective», c a r a c t è r e s r equ i s par 
l 'ar t icle 6 § 3 c) ( a r r ê t Ar t i co p réc i t é , pp . 15-16, § 33, et a r r ê t Goddi 
c. I ta l ie du 9 avril 1984, série A n" 76, p . 11, § 27) . 

En l 'espèce, la C o u r observe tou t d ' abord q u e lorsque l 'avocat ayan t 
assis té le r e q u é r a n t d a n s le cad re de la p r o c é d u r e péna l e a in formé 
celui-ci qu ' i l ne le r e p r é s e n t e r a i t pas en cassa t ion , le r e q u é r a n t a por té 
cet é l é m e n t à l ' a t t en t i on de la cour d ' appe l . Lad i t e j u r id i c t ion a fait droit 
aux d e m a n d e s du r e q u é r a n t , et l ' avocate E.Z. a é té dés ignée p o u r le 
r e p r é s e n t e r et effectuer les ac tes de p r o c é d u r e nécessa i res en vue de la 
fo rmat ion d ' un pourvoi en cassa t ion . Celle-ci a e x a m i n é le doss ier et 
informé le r e q u é r a n t qu ' i l n ' e n ressor ta i t a u c u n mot i f légal jus t i f i an t la 
fo rmat ion d ' un tel pourvoi . En pare i l les c i r cons tances , la C o u r ne saura i t 
conclure q u e les t r i b u n a u x sont d e m e u r é s passifs face aux efforts déployés 
pa r le r e q u é r a n t en vue d ' u n pourvoi en cassa t ion . Rien n ' i nd ique qu 'E .Z . 
ait é té nég l igen te ou superficiel le en p a r v e n a n t à c e t t e conclusion. 
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La C o u r relève ensu i t e q u e la conclusion de l 'avocate n o m m é e d'office a 
é té é t ayée u l t é r i e u r e m e n t p a r u n cons t a t i den t ique du m i n i s t è r e de la 
J u s t i c e , qu i a refusé de fo rmer un pourvoi au n o m du r e q u é r a n t ap rès 
avoir lui auss i e x a m i n é le doss ier . La C o u r observe p a r a i l l eurs qu ' i l 
n ' a p p a r t i e n t pas à une ju r id i c t ion na t iona le d 'obl iger un avocat - dés igné 
ou non d a n s le cad re du r é g i m e d ' a s s i s t ance jud ic ia i r e - à fo rmer un 
recours que l qu ' i l soit lo rsque l 'avocat a u n avis défavorable q u a n t 
a u x chances de succès de la d é m a r c h e , a fortiori lo rsque , c o m m e en 
l 'espèce, ce d e r n i e r a m a n i f e s t e m e n t e x a m i n é le dossier avan t d ' é m e t t r e 
sa conclusion. 

G l o b a l e m e n t , la C o u r e s t ime q u e r i en n ' i n d i q u e q u e la défense du 
r e q u é r a n t ait é té i n o p é r a n t e du fait qu ' i l n ' a pu fo rmer de pourvoi en 
cassa t ion a u p r è s de la C o u r s u p r ê m e . 

Il s ' ensui t que ce gr ief est m a n i f e s t e m e n t m a l fondé au sens de 
l 'ar t ic le 35 § 3 et doit ê t r e re je té en app l ica t ion de l 'ar t icle 35 § 4 de la 
Conven t ion . 

3. Le r e q u é r a n t a l lègue en o u t r e la v io la t ion de son droi t à u n procès 
équ i t ab l e en ce q u e d a n s les deux p r o c é d u r e s péna l e s , les t r i b u n a u x on t 
m a l appréc i é les p reuves et r e n d u de mauva i s e s décis ions . 

Aux t e r m e s de l 'ar t ic le 35 de la Conven t ion , la C o u r « n e peu t ê t r e 
saisie q u ' a p r è s l ' é p u i s e m e n t des voies de r ecour s i n t e r n e s , tel qu ' i l 
est e n t e n d u selon les pr inc ipes d e dro i t i n t e r n a t i o n a l g é n é r a l e m e n t 
r e c o n n u s ». 

S 'agissant de la p r o c é d u r e à l ' issue de laque l le le t r i b u n a l rég iona l 
de T o r u h a r e n d u la décision définit ive du 5 février 1999, la C o u r relève 
q u e le r e q u é r a n t n ' a fo rmé a u c u n pourvoi en cassa t ion a u p r è s de la 
C o u r s u p r ê m e . Il n ' a donc pas épuisé les voies de recours i n t e r n e s ; en 
c o n s é q u e n c e , il convient de déc l a r e r i r recevable c e t t e p a r t i e de la 
r e q u ê t e en appl ica t ion de l 'ar t ic le 35 § 4 de la Conven t ion . 

C o n c e r n a n t la p r o c é d u r e re la t ive au chef de coups et b lessures , la C o u r 
observe q u e m ê m e si l 'on supposa i t les voies de recours épu isées , ce t t e 
p a r t i e de la r e q u ê t e devra i t en tou t é t a t de cause ê t r e déc la rée 
i r recevab le , et ce p o u r les ra i sons exposées c i -après . 

D ' a p r è s l 'ar t ic le 19 de la C o n v e n t i o n , la C o u r a pour t âche d ' a s s u r e r le 
respec t des e n g a g e m e n t s r é s u l t a n t de la Conven t i on pour les E t a t s 
c o n t r a c t a n t s . S p é c i a l e m e n t , il ne lui a p p a r t i e n t pas de c o n n a î t r e des 
e r r e u r s de fait ou de dro i t p r é t e n d u m e n t c o m m i s e s p a r u n e ju r id i c t ion , 
sauf si et d a n s la m e s u r e où elles p o u r r a i e n t avoir po r t é a t t e i n t e aux 
dro i t s et l ibe r tés s auvega rdés pa r la Conven t i on . P a r a i l l eurs , si la 
C o n v e n t i o n g a r a n t i t en son ar t ic le 6 le dro i t à un procès équ i t ab l e , elle 
ne r é g l e m e n t e pas p o u r a u t a n t l ' admiss ib i l i té des p reuves ou leur 
app réc i a t i on , m a t i è r e qui relève dès lors au p r e m i e r chef du dro i t i n t e r n e 
et des j u r id i c t ions na t i ona l e s ( a r r ê t s Schenk c. Suisse du 12 ju i l le t 1988, 
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sér ie A n° 140, p . 29, §§ 45 et 4 6 ; Garcia Ruiz c. Espagne [ G C ] , n" 30544/96, 
§ 28, C E D H 1999-1). 

La C o u r relève q u e le t r i b u n a l de p r e m i è r e in s t ance a e n t e n d u au 
moins trois t é m o i n s et i n t e r rogé le r e q u é r a n t . Il a pa r a i l leurs t enu 
c o m p t e d ' un r a p p o r t medicolegal. Le r e q u é r a n t é ta i t r e p r é s e n t é p a r un 
avocat c o m m i s d'office t a n t devan t le t r i buna l de dis t r ic t q u e devan t le 
t r ibuna l rég iona l . Il n ' e s t pas a l l égué qu ' i l a i t de q u e l q u e m a n i è r e que ce 
soit é té e m p ê c h é d ' expose r les a r g u m e n t s qu ' i l jugeai t p e r t i n e n t s . Rien 
n ' i nd ique q u e les t r i b u n a u x a ien t appréc i é les p reuves de façon a rb i t r a i r e 
ou soient p a r v e n u s à des conclusions d é r a i s o n n a b l e s q u a n t aux faits. A la 
l umiè r e des cons idé ra t ions qui p r é c è d e n t , la C o u r e s t ime que le r e q u é r a n t 
a bénéficié de p r o c é d u r e s conformes aux ex igences de l 'ar t ic le 6 § 1 de la 
Conven t ion . 

Il s ' ensui t q u e ce t t e p a r t i e de la r e q u ê t e est m a n i f e s t e m e n t ma l fondée 
au sens de l 'ar t ic le 35 § 3 de la Conven t ion . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SOMMAIRE1 

Victime - impossibilité pour un héritier de poursuivre une action en justice 
commencée par une personne depuis décédée afin de se voir reconnaître un 
droit à l'euthanasie 

Article 34 

Victime - Locus standi - Impossibilité pour un héritier de poursuivre une action en justice 
commencée par une personne depuis décédée afin de se voir reconnaître un droit à l'euthanasie -
Succession concernant la procédure - Recours rf'amparo - Droits non transférables -
Euthanasie 

* 
* * 

La requérante est la belle-sœur de M. Sampedro, tétraplégique depuis un accident 
survenu en 1968. Depuis 1993, ce dernier demandait que lui soit reconnu le droit 
de mettre fin à ses jours de façon indolore, et cela sans conséquences pénales pour 
les personnes qui l'y aideraient. En juillet 1995, il introduisit une action devant la 
justice visant à obtenir l'autorisation pour son médecin de lui prescrire les 
médicaments requis pour son euthanasie sans que cela puisse être qualifié d'aide 
au suicide ou un autre délit. Sa demande fut rejetée au motif que le code pénal ne 
prévoyait pas une telle autorisation judiciaire. h'Audiencia Provincial confirma 
ce jugement , s'appuyant notamment sur une disposition constitutionnelle. 
M. Sampedro saisit alors le Tribunal constitutionnel d'un recours à'amparo sur le 
fondement du droit à la dignité de la personne, au libre développement de sa 
personnalité, à la vie, à l'intégrité physique et morale et à un procès équitable. 
En janvier 1998, M. Sampedro mit fin à ses jours avec l'assistance d'une ou 
plusieurs personnes anonymes. Une procédure pénale fut ouverte à la suite de 
son euthanasie. La requérante fit savoir au Tribunal constitutionnel qu'elle 
comptait poursuivre la procédure commencée par le défunt devant ladite 
instance, en tant qu'héritière de celui-ci, qu'il avait légalement désignée pour 
poursuivre les procédures engagées de son vivant. En novembre 1998, le Tribunal 
constitutionnel classa l'affaire et refusa à la requérante le droit de continuer la 
procédure au motif que l'action engagée par M. Sampedro était, à la différence 
de certaines actions limitativement prévues, une action pour laquelle la loi ne 
prévoyait pas de succession concernant la procédure. L'action en question devait 
donc être considérée comme inséparablement liée à celui qui l'exerce, à savoir en 
l'occurrence son beau-frère décédé. La requérante invoque notamment les 
articles 2, 3, 5, 8, 9 et 14 de la Convention. 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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Article 34: si, pour le Tribunal constitutionnel, certaines actions tendant à la 
reconnaissance et à la protection des droits de la personnalité admettent la 
succession concernant la procédure, une telle succession ne peut toutefois 
intervenir que lorsque la loi le prévoit expressément. Le Tribunal constitutionnel 
releva qu'aucune loi allant dans ce sens n'existait pour le droit à mourir dignement 
sans risque de conséquences pénales pour les tiers intervenus. La juridiction a 
également signalé l'absence d'effets d'un éventuel droit à mourir dignement 
s'étendanl par-delà le titulaire du droit au cercle familial ou aux proches. La 
requérante peut certes prétendre avoir été directement touchée par les 
circonstances entourant le décès de M. Sampedro. Cependant, les droits invoqués 
par la requérante appartiennent à la catégorie des droits non transférables et, par 
conséquent, elle ne saurait s'en prévaloir au nom de M. Sampedro dans le cadre de 
ses demandes devant les juridictions internes. Le recours d'amparo a pour objet 
exclusif de protéger les individus contre les atteintes effectives et concrètes aux 
droits fondamentaux. En effet, les autorités espagnoles ne sauraient être tenues 
pour responsables du non-respect d'une prétendue obligation de faire adopter une 
loi dépénalisant l 'euthanasie. Par ailleurs, M. Sampedro a mis volontairement fin à 
ses jours et a librement décidé du moment pour le faire. En définitive, la 
requérante ne peut pas agir au nom de M. Sampedro et se prétendre victime: 
incompatibilité rationepersonae. 

Jurisprudence citée par la Cour 

Wassink c. Pays-Bas, arrêt du 27 septembre 1990, série A n° 185-A 
Cardot c. France, arrêt du 19 mars 1991, série A n" 200 
Open Door et Dublin Well Woman c. Irlande, arrêt du 29 octobre 1992, série A 
n" 246 
Worm c. Autriche, arrêt du 29 août 1997, Recueil des arrêts et décisions 1997-V 
Ya§a c. Turquie, arrêt du 2 septembre 1998, Recueil 1998-VI 
îlhan c. Turquie [GC], n" 22277/93, CEDH 2000-VII 
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(...) 

E N F A I T 

La r e q u é r a n t e [M""' M a n u e l a Sanles Sanles] est u n e r e s so r t i s san te 
e spagno le , née en 1936 et r é s idan t à Por to do Son, La Co ro g n e 
( E s p a g n e ) . Elle est r e p r é s e n t é e d e v a n t la C o u r p a r M , s J . Ar royo M a r t î n e z 
et J .L . M a z o n Cos t a , avocats aux b a r r e a u x de Barce lone et de Murc i e , 
r e s p e c t i v e m e n t . 

A . L e s c i r c o n s t a n c e s d e P e s p è c e 

Les faits de la cause , tels qu ' i l s on t é té exposés pa r la r e q u é r a n t e , 
peuven t se r é s u m e r c o m m e suit . 

M. R a m ô n S a m p e d r o C a m e â n (« M. S a m p e d r o »), devenu t é t r a p l é g i q u e 
à l 'âge de vingt-c inq ans à la su i te d ' un acc iden t su rvenu le 23 aoû t 1968, 
d é c é d a le 12 j a n v i e r 1998, v o l o n t a i r e m e n t et de façon indolore , ap r è s avoir 
d e m a n d é devan t les t r i b u n a u x espagnols , dès avril 1993, la r econna i s sance 
de son droi t à ce q u e l 'E ta t ne s ' ingère pas d a n s sa décision de m e t t r e ainsi 
fin à ses j o u r s . 

C e t t e p r o c é d u r e , d i l igen tée devan t les j u r id i c t ions civiles de Barce lone , 
se conclut pa r une décis ion du 18 ju i l le t 1994 du T r i b u n a l cons t i t u t i onne l , 
qui re je ta son recours d'amparo, au mot i f q u e les voies de recours o rd ina i res 
n ' ava ien t pas é té c o r r e c t e m e n t ut i l isées fau te pour le r e q u é r a n t d 'avoir 
saisi les ju r id i c t ions jud ic i a i r e s c o m p é t e n t e s ratione loci. Elle fit l 'objet 
d ' u n e x a m e n p a r la C o m m i s s i o n qui , le 17 ma i 1995, déc la ra la r e q u ê t e 
(n" 25949/94) i r recevable pour n o n - é p u i s e m e n t des voies de recours 
i n t e r n e s . 

La r e q u é r a n t e , belle-soeur de M. S a m p e d r o , est l ' hé r i t i è re l ég a l emen t 
dés ignée pa r ce d e r n i e r p o u r pour su iv re les p rocédure s e n g a g é e s de son 
vivant . 

Le 12 ju i l le t 1995, M. S a m p e d r o e n g a g e a a u p r è s du j u g e d ' i n s t ance de 
Noia (La C o r o g n e ) , u n e ac t ion (jurisdicciân voluntariaj t e n d a n t à l 'ob tent ion 
de ce qu i suit : 

«(...) que mon médecin généraliste soit autorisé à me prescrire les médicaments 
nécessaires pour m'éviter la douleur, l'angoisse cl l'anxiété produites par l'état dans 
lequel je me trouve, sans que cela puisse être considéré pénalemcnl comme une aide 
au suicide, ou comme un délit ou une infraction d'aucun type ; j ' a ssume pleinement le 
risque qu'une telle médication pourrait entraîner et espère pouvoir ainsi, le moment 
venu, mourir dignement.» 

P a r un j u g e m e n t du 9 oc tobre 1995, le j u g e d ' i n s t ance de Barce lone 
re je ta la d e m a n d e de M. S a m p e d r o , e s t i m a n t que l 'ar t icle 143 du code 
péna l ne p e r m e t t a i t pas d ' a u t o r i s e r j u d i c i a i r e m e n t u n e p e r s o n n e à a ider 
a u t r u i à m o u r i r ou à cause r sa m o r t . 
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M. S a m p e d r o in t e r j e t a appe l . Pa r une décision (auto) du 19 n o v e m b r e 
1996, YAudiencia Provincial de La C o r o g n e conf i rma le j u g e m e n t e n t r e p r i s , 
en app l ica t ion de l 'ar t icle 15 de la C o n s t i t u t i o n et de l ' i n t e r p r é t a t i o n 
d o n n é e à ce d e r n i e r pa r le T r i b u n a l cons t i t u t ionne l (voir, c i -dessous, «Le 
droi t et la p r a t i q u e i n t e r n e s p e r t i n e n t s » ) , ainsi que des a r t ic les 17 et 3 du 
code civil, 409 de l ' anc ien code p é n a l , et 143 du nouveau code péna l . 

M. S a m p e d r o saisi t a lors le T r i b u n a l cons t i t u t ionne l d 'un r ecour s 
cYamparo sur le f o n d e m e n t des dro i t s à la d ign i té de la p e r s o n n e , au libre 
d é v e l o p p e m e n t de sa p e r s o n n a l i t é , à la vie, à l ' in tégr i té phys ique et 
m o r a l e , et à un procès équ i t ab l e (ar t ic les 10, 15 et 24 de la C o n s t i t u t i o n ) . 
Le recours fut en r eg i s t r é le 16 d é c e m b r e 1996. Le 10 m a r s 1997, 
M. S a m p e d r o se vit oc t royer un déla i de vingt j o u r s pour p r é s e n t e r ses 
observa t ions finales. 

Au pe t i t m a t i n du 12 j a n v i e r 1998, M. S a m p e d r o m o u r u t , avec 
l ' ass is tance d ' une ou p lus ieurs p e r s o n n e s a n o n y m e s . U n e p r o c é d u r e 
péna le fut ouve r t e con t re la ou les p e r s o n n e s qui l ' au ra i en t a idé à mour i r . 

A la su i t e du décès de M. S a m p e d r o , la r e q u é r a n t e fit savoir au 
T r i b u n a l cons t i t u t i onne l , le 7 avril 1998, qu 'e l l e compta i t poursu iv re en 
t a n t q u ' h é r i t i è r e de M. S a m p e d r o auque l elle succédai t , mortis causa, la 
p r o c é d u r e e n g a g é e p a r ce d e r n i e r . 

Le 4 ma i 1998, la r e q u é r a n t e r e fo rmu la les conclusions du recours 
A'amparo i n t rodu i t p a r M. S a m p e d r o en les a d a p t a n t à la nouvel le 
s i tua t ion r é s u l t a n t de son d é c è s : elle ind iqua i t « q u e YAudiencia 
[Provincial] a u r a i t dû r e c o n n a î t r e le d ro i t de [M. S a m p e d r o ] à ce q u e son 
médec in géné ra l i s t e fût au to r i s é à lui a d m i n i s t r e r les m é d i c a m e n t s 
nécessa i res (...) ». 

P a r une décision du 11 n o v e m b r e 1998, le T r i b u n a l cons t i t u t i onne l 
classa l 'affaire et refusa à la r e q u é r a n t e le droi t de poursu iv re en t a n t 
q u ' h é r i t i è r e de M. S a m p e d r o la p r o c é d u r e e n g a g é e pa r ce d e r n i e r . 
Toutefo is , la h a u t e j u r id i c t ion ne se p r o n o n ç a pas sur le gr ief de la 
r e q u é r a n t e t i ré de la d u r é e excessive de la p r o c é d u r e devan t le T r i b u n a l 
cons t i t u t ionne l , tou jours p e n d a n t e lors du décès de M. S a m p e d r o . La 
ju r id i c t ion cons t i t u t ionne l l e préc isa n o t a m m e n t ce qui suit : 

«Il faut admet t re que notre système juridique permet aux héritiers et à d 'autres 
personnes de poursuivre les actions tendant à la reconnaissance et à la protection de 
certains droits de la personnalité après le décès de l'intéressé. Tel est le cas pour les 
actions portant sur les questions d'état civil comme la filiation (...) et pour celles qui 
concernent la protection civile du droit à l 'honneur, à l'intimité personnelle et 
familiale ainsi qu'à sa propre image (article 6 § 2 de la loi organique 1/1982 du 5 mai 
1982). Mais ces conditions légales concrètes ne suffisent pas à justifier la demande de 
succession de M""' Sanies dans la procédure, demande dont le seul fondement est 
l'article 661 du code civil (...) 

En effet, la poursuite de la procédure admise par ces dispositions se caractérise par 
deux é léments : a) il s'agit de droits et relations juridiques non épuisés en eux-mêmes, 
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mais qui se répercutent sur le groupe familial au-delà de l'intéressé, c'est-à-dire la 
personne concernée par la décision judiciaire de reconnaissance ou de réparation du 
droit lésé et, essentiellement, b) (...) il ne s'agit pas de successeurs en matière 
procédurale «jure successionis», mais «ope legis», dans la mesure où la loi le prévoit de 
façon expresse. 

Cela dit, concernant le droit à mourir dignement grâce à l'intervention non 
constitutive de délit d'un tiers (mort par euthanasie), droit pour l'obtention duquel, 
M. Sampedro introduisit un recours d'amparo, les critères indiqués ne sont pas réunis. Il 
n'y a pas de loi explicite allant dans ce sens (l'article 661 du code civil se limitant à 
indiquer le moment de l'acquisition de la succession), et il ne s'agit pas de droits tels 
que l 'honneur, la réputation, l'image ou l'intimité d'une personne, dont les effets 
s 'étendraient au cercle familial ou aux proches de l'intéressé. Il s'agit au contraire, en 
l'espèce, d'une demande à caractère éminemment «personnel» et intrinsèquement liée 
à celui qui l'exerce, comme «un acte de volonté qui ne concerne que lui-même» (STC 
120/1990, septième motif, et STC 137/1990, cinquième motil). 

( . . . ) 

Eu égard à ce qui précède, il convient de rejeter la demande de succession concernant 
la procédure. La demande de la partie requérante est caduque depuis le moment 
même du décès de M. Sampedro Cameân, auteur d'un recours d'amparo, et 
M""' Manuela Sanles Sanlcs, héritière de celui-ci, ne put la maintenir dans le cadre de 
la procédure constitutionnelle. Cet te conclusion est renforcée par la nature du recours 
d'amparo constitutionnel, qui a été créé pour permettre l 'examen d'atteintes concrètes 
et effectives aux droits fondamentaux. Comme l'a déclaré [l'arrêt du Tribunal 
constitutionnel] STC 114/1995, la procédure d'amparo «n'est pas une voie adéquate 
pour demander et obtenir une décision abstraite et générique sur des prétentions 
déclaratives concernant des interprétations erronées ou des applications incorrectes de 
dispositions constitutionnelles, mais seulement et exclusivement sur des demandes 
visant à obtenir le rétablissement ou la protection de droits fondamentaux lorsqu'une 
violation concrète et effective est invoquée (deuxième motil).» 

B. Le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

/. Code civil 

Article 661 

«Les héritiers succèdent au défunt du seul fait de son décès, en tous ses droits et 
obligations. » 

2. Code pénal 

Article 409 (ancien code) 

«Quiconque aide ou incite autrui à se suicider est passible d'une peine 
d 'emprisonnement [de six à douze ans] ; celui qui cause lui-même la mort est passible 
d'une peine de douze à vingt ans d 'emprisonnement.» 
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Article 143 (nouveau code) 

«(...) 

2. Quiconque contribue par des actes nécessaires au suicide d 'autrui est passible 
d'une prune de deux à cinq ans d 'emprisonnement. 

3. Si sa coopération a pour cfïcl de causer la mort, l 'intéressé est passible d'une peine 
de six à dix ans d 'emprisonnement. 

4. Quiconque cause ou coopère activement par des actes nécessaires et directs à la 
mort d 'autrui à la suite d'une demande expresse, sérieuse et non équivoque de ce 
dernier, dans le cas où la victime serait at teinte d'une maladie grave conduisant 
nécessairement à son décès ou produisant des souffrances graves permanentes et 
difficiles à supporter, est passible d'une peine inférieure d'un ou deux degrés à celles 
prévues aux alinéas 2 et 3 du présent article.» 

3. Loi organique n" 1/82 du 5 mai 1982pour la protection du droit à l'honneur, 
à l'intimité et à l'image 

Article 6 

« 1. Si le titulaire du droit lésé décède sans avoir pu exercer par lui-même ou par 
l ' intermédiaire de son représentant légal les actions prévues par la présente loi, en 
raison des circonstances dans lesquelles la violation s'est produite, ces actions peuvent 
être exercées par les personnes mentionnées à l'article 4 [la personne désignée par 
testament ou, à défaut, le conjoint, les descendants, les ascendants et les frères et 
sœurs (...) ] 

2. Ces mêmes personnes peuvent poursuivre l'action déjà engagée par le titulaire du 
droit lésé après le décès de celui-ci. » 

4. Jurisprudence du Tribunal constitutionnel 

Arrêt n° 120/90, du 27 ju in 1990 

«(...) Le droit à la vie a, par conséquent, un contenu positif, de protection, qui ne 
permet pas de le considérer comme un droit à la liberté incluant le droit à sa propre 
mort. Cela n'empêche toutefois pas de reconnaître que, dans la mesure où la vie est un 
bien de la personne cpii s'intègre dans le cadre de sa liberté, la personne puisse en lait 
disposer de sa propre vie. Mais cette manifestation du «agere licere», en tant que 
privation de sa propre vie ou acceptation de sa propre mort, est un acte que la loi ne 
prohibe pas; il ne s'agit nullement d'un droit subjectif impliquant la possibilité 
d'obtenir le soutien des pouvoirs publics pour vaincre la résistance opposée à la volonté 
de mourir ni, encore moins, d'un droit subjectif à caractère fondamental dans lequel 
cette possibilité s'étendrait même face à la résistance du législateur, qui ne peut 
réduire le contenu essentiel de ce droit. 

Eu égard à ce qui précède, l'on ne saurait admet t re que la Constitution en vigueur, 
par son article 15, garantit à l'individu un droit à sa propre mort (...) » 
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G R I E F S 

La r e q u é r a n t e e s t ime q u e la décis ion de M. S a m p e d r o de d e m a n d e r 
u n e aide médica le pour faire cesser de façon indolore la souffrance 
décou lan t de son immob i l i t é e n t r a i t e n t i è r e m e n t d a n s le c a d r e du droi t à 
la vie pr ivée g a r a n t i p a r l 'ar t ic le 8 de la Conven t ion . Elle sou t i en t que 
l ' ingérence d e l 'E ta t , p a r le biais des i n t e rd i c t ions du code péna l visant 
celui qu i a ide ra i t un individu à m e t t r e Fin à ses j o u r s , n 'es t pas jus t i f iée . 

La r e q u é r a n t e fait valoir q u e M. S a m p e d r o r é c l a m a i t le dro i t à u n e vie 
d igne , ou à la non- ingé rence d a n s son souhai t de m e t t r e un t e r m e à sa vie 
ind igne , à l ' immobi l i t é t o t a l e qui signifiait p o u r lui u n e souffrance 
a c c a p a r a n t e et i n s u p p o r t a b l e . Elle a l lègue la violat ion des a r t ic les 2 et 3 
de la Conven t ion . 

Invoquan t les a r t ic les 5 et 9 de la Conven t ion , la r e q u é r a n t e se plaint 
aussi de l ' ingérence de l 'E ta t d a n s l 'exercice du droi t de M. S a m p e d r o à la 
l iber té et à la l iber té de conscience. 

La r e q u é r a n t e e s t ime p o u r le moins p a r a d o x a l que la décis ion de se 
suic ider soit r e s p e c t é e p a r l 'E ta t , a lors q u e l 'a ide au suicide p r ê t é e aux 
p e r s o n n e s inval ides est pun ie pa r la légis la t ion p é n a l e . Elle invoque 
l 'ar t icle 14 de la C o n v e n t i o n . 

La r e q u é r a n t e se p la in t enfin d ' une a t t e i n t e au droi t de M. S a m p e d r o à 
l ' équi té de la p r o c é d u r e . D ' u n e pa r t , M. S a m p e d r o a é té v ic t ime d 'un déni 
de ju s t i ce en ce q u e le T r i b u n a l cons t i tu t ionne l a refusé à la r e q u é r a n t e le 
droi t d ' ê t r e cons idé rée c o m m e hé r i t i è r e c o n c e r n a n t la p r o c é d u r e engagée 
pa r M . S a m p e d r o , d ' a u t a n t plus q u ' a p r è s la m o r t de ce d e r n i e r u n e 
e n q u ê t e péna le fut ouve r t e c o n t r e les p e r s o n n e s qui l ' au ra i en t aidé à 
mour i r . D ' a u t r e p a r t , la cause de M. S a m p e d r o n 'ava i t pas é té e n t e n d u e 
dans un déla i r a i sonnab le devan t le T r i b u n a l cons t i t u t i onne l . La 
r e q u é r a n t e fait valoir q u e le r ecours cYamparo fut p r é s e n t é le 16 d é c e m b r e 
1996 et qu ' i l é t a i t en é t a t à la fin du mois de m a r s 1997. M. S a m p e d r o 
m o u r u t le 12 j a n v i e r 1998 et l ' a r rê t fut r e n d u le 11 n o v e m b r e 1998, sans 
q u ' a u c u n e pr ior i t é ne lui fût d o n n é e . Elle invoque l 'ar t icle 6 de la 
Conven t ion . 

E N D R O I T 

Invoquan t les ar t ic les 2, 3 , 5, 6, 8, 9 et 14 de la Conven t ion , la 
r e q u é r a n t e d e m a n d e q u e soit r e c o n n u le dro i t à u n e vie d igne ou à une 
mor t d igne , ou à la non- ingé rence d a n s le souha i t de M. S a m p e d r o de 
m e t t r e un t e r m e à sa vie, l ' immobi l i t é to ta le s ignif iant p o u r lui u n e 
souffrance i n s u p p o r t a b l e . D ' a u t r e p a r t , elle se p la in t de l ' ingérence de 
l 'E ta t d a n s l 'exercice du droi t de M. S a m p e d r o à la l iber té et à la l iber té 
de consc ience , ainsi que de l ' inégal i té sur le p lan p é n a l e n t r e le suicide et 
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l 'aide au suicide p r ê t é e aux p e r s o n n e s inval ides . Elle se p la in t enfin de 
l ' in iqui té et de la d u r é e de la p r o c é d u r e devan t le T r i b u n a l cons t i t u t i onne l . 

1. C o n c e r n a n t les d ro i t s m a t é r i e l s invoqués pa r la r e q u é r a n t e , la C o u r 
a j u g é p r é c é d e m m e n t , d a n s le c o n t e x t e de l 'ar t icle 35 § 1 ( anc ienne 
m e n t 26) de la Conven t ion , que les règles sur la recevabi l i té doivent 
s ' app l iquer avec u n e c e r t a i n e souplesse et sans fo rma l i sme excessif 
( a r r ê t C a r d o t c. F r a n c e du 19 m a r s 1991, série A n° 200, p . 18, § 34) . Il y a 
lieu é g a l e m e n t d 'avoir éga rd à leur objet et à l eur bu t (voir, pa r e x e m p l e , 
l ' a r rê t W o r m c. Au t r i che du 29 août 1997, Recueil des arrêts et décisions 1997-
V, p. 1547, § 33), de m ê m e q u ' à ceux de la Conven t i on en g é n é r a l qu i , en 
t a n t qu 'e l le cons t i t ue un t r a i t é d e g a r a n t i e collective d e s dro i t s de 
l ' h o m m e et des l iber tés f o n d a m e n t a l e s , doit ê t r e i n t e r p r é t é e et app l i quée 
d ' u n e m a n i è r e qui en r e n d e les exigences concrè tes et effectives (voir, pa r 
e x e m p l e , l ' a r rê t Ya§a c. T u r q u i e du 2 s e p t e m b r e 1998, Recueil 1998-VI, 
p. 2429, § 64) . 

La C o u r rappe l le que le sys tème de r ecour s individuel prévu à 
l 'ar t ic le 34 de la C o n v e n t i o n exclut les r e q u ê t e s i n t rodu i t e s pa r la voie de 
Y actio popularis. Les r e q u ê t e s doivent donc ê t r e i n t rodu i t e s p a r ou au n o m 
des p e r s o n n e s se p r é t e n d a n t v ic t imes d ' u n e violat ion d ' une ou de p lus ieurs 
disposi t ions de la Conven t i on . La no t ion de v ic t ime doi t , en p r inc ipe , ê t r e 
i n t e r p r é t é e de façon a u t o n o m e et i n d é p e n d a m m e n t de not ions i n t e r n e s 
te l les q u e celles c o n c e r n a n t l ' in té rê t ou la q u a l i t é p o u r agir . P o u r q u ' u n 
r e q u é r a n t puisse se p r é t e n d r e v ic t ime d ' une violat ion de la Conven t ion , il 
doit pouvoir d é m o n t r e r qu ' i l a é té d i r e c t e m e n t affecté p a r la m e s u r e 
i nc r iminée (voir, pa r e x e m p l e , l ' a r rê t O p e n Door et Dubl in Wel l W o m a n 
c. I r l ande du 29 oc tobre 1992, série A n" 246, p . 22, § 44) . Toute fo i s , la 
q u a l i t é de v ic t ime peu t ex is te r m ê m e en l ' absence de pré jud ice , la 
q u e s t i o n des d o m m a g e s re levan t de l 'ar t ic le 41 de la C o n v e n t i o n , en 
ve r tu d u q u e l l 'octroi d ' u n e i n d e m n i t é est s u b o r d o n n é à l ' é t ab l i s semen t 
d ' u n to r t , m a t é r i e l ou m o r a l , r é s u l t a n t de la violat ion (voir, p a r e x e m p l e , 
l ' a r rê t Wass ink c. Pays-Bas d u 27 s e p t e m b r e 1990, sér ie A n° 185-A, p. 14, 
§ 38 , et l ' a r rê t Ilhan c. Turquie [ G C ] , n° 22277/93 , § 52, C E D H 2000-VII) . 

A la l umiè r e de ce qui p r écède , la C o u r re lève q u e la ques t i on de savoir 
si la r e q u é r a n t e peu t ou non r é c l a m e r r é p a r a t i o n pour e l l e -même est 
d i s t inc te de celle de savoir si elle peu t v a l a b l e m e n t i n t rodu i r e la r e q u ê t e . 
L a r e q u é r a n t e a du r e s t e précisé d a n s sa r e q u ê t e qu 'e l l e se p la igna i t au 
nom de M. S a m p e d r o , dont elle est l ' hé r i t i è re , et que ce de rn i e r , en ra i son 
de son décès , n ' é t a i t p lus en m e s u r e de poursu iv re l u i - m ê m e la p r o c é d u r e 
e n g a g é e devan t le T r i b u n a l cons t i t u t ionne l sur le f o n d e m e n t des 
ar t ic les 10, 15 et 24 de la C o n s t i t u t i o n . 

La C o u r no te q u e , pour le T r i b u n a l cons t i t u t i onne l , c e r t a i n e s ac t ions 
t e n d a n t à la r econna i s sance et à la p ro tec t ion des dro i t s de la 
p e r s o n n a l i t é , c o m m e celles p o r t a n t sur l ' é ta t civil ou la p ro tec t ion civile 
d u droi t à l ' h o n n e u r et à la vie pr ivée et famil ia le , peuven t ê t r e 
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poursuiv ies pa r les hé r i t i e r s et d ' a u t r e s p e r s o n n e s a p r è s le décès du 
d e m a n d e u r . Toutefo is , d ' a p r è s la h a u t e ju r id i c t ion , la p o u r s u i t e de la 
p r o c é d u r e a d m i s e pa r l ' a r t ic le 661 du code civil s ' appl ique u n i q u e m e n t 
aux successions «ope legis (sic)», c 'es t -à-dire d a n s la m e s u r e où la loi le 
prévoit de façon expresse . C o n c e r n a n t le droi t r é c l a m é à mour i r 
d i g n e m e n t sans q u e l ' in te rven t ion d 'un t i e r s , dans la m o r t par 
e u t h a n a s i e , soit cons t i tu t ive de déli t , droi t p o u r lequel M. S a m p e d r o 
in t roduis i t son recours cYamparo, la h a u t e j u r id i c t ion a s ignalé l 'absence 
de loi a l l an t d a n s ce sens et l ' absence d'effets d ' u n éven tue l droi t à 
m o u r i r d i g n e m e n t s ' é t e n d a n t pa r -de là le t i t u l a i r e du dro i t au cercle 
familial ou aux p roches . 

La C o u r t ient à sou l igner d ' e m b l é e qu 'e l le n 'es t pas appe lée à t r a n c h e r 
sur l ' ex is tence ou l ' inexis tence , au r e g a r d de la C o n v e n t i o n , d ' un p r é t e n d u 
droi t à u n e m o r t d igne ou à u n e vie d igne . Elle re lève q u e la p rocédure 
(jurisdicciôn voluntaria) e n g a g é e p a r M. S a m p e d r o devan t les ju r id ic t ions 
espagnoles t e n d a i t à o b t e n i r une déc la ra t ion selon laque l le son médecin 
géné ra l i s t e é ta i t au to r i s é à lui p resc r i r e les m é d i c a m e n t s nécessa i res pour 
lui évi ter la dou l eu r , l 'angoisse et l ' anx ié té qu i r é s u l t a i e n t de son é t a t sans 
q u e cela puisse ê t r e cons idéré p é n a l e m e n t c o m m e u n e aide au suicide ou 
c o m m e un déli t ou u n e infract ion q u e l c o n q u e . La r e q u é r a n t e peu t cer tes 
p r é t e n d r e avoir é t é t o u c h é e de p r è s p a r les c i r cons tances du décès de 
M. S a m p e d r o , m a l g r é l ' absence de liens fami l iaux é t ro i t s . Toute fo i s , la 
C o u r e s t i m e q u e les d ro i t s r evend iqués p a r la r e q u é r a n t e au t i t r e des 
ar t ic les 2, 3, 5, 8, 9 et 14 de la Conven t ion a p p a r t i e n n e n t à la ca tégor ie 
des dro i t s non t r a n s f é r a b l e s ; pa r c o n s é q u e n t , ce t t e d e r n i è r e ne saura i t 
les r é c l a m e r a u n o m de M . S a m p e d r o d a n s le c a d r e de ses d e m a n d e s 
devan t les j u r id i c t ions i n t e r n e s . 

Se r é fé ran t au t ex t e de l ' a r rê t r e n d u en l 'espèce p a r le T r ibuna l 
cons t i t u t i onne l , la C o u r r appe l l e q u e le r ecours cYamparo vise à p ro tége r 
les individus con t r e des a t t e i n t e s concrè tes et effectives aux droi ts 
f o n d a m e n t a u x , et n 'es t pas une voie de p r o c é d u r e a d é q u a t e pour 
d e m a n d e r et ob t en i r une décision a b s t r a i t e su r des p r é t e n t i o n s relat ives 
à des i n t e r p r é t a t i o n s e r r o n é e s ou des app l ica t ions incor rec tes de 
disposi t ions cons t i tu t ionne l l e s , mais s e u l e m e n t et exc lus ivement sur des 
d e m a n d e s visant à ob t en i r le r é t a b l i s s e m e n t ou la p ro tec t ion de droi ts 
f o n d a m e n t a u x l o r s q u ' u n e violat ion concrè te et effective est a l l éguée . Elle 
ne sau ra i t en effet r e n d r e les a u t o r i t é s e spagno les r e sponsab les du 
non- respec t d ' u n e p r é t e n d u e obl igat ion de faire a d o p t e r u n e loi t e n d a n t 
à d é p é n a l i s e r l ' e u t h a n a s i e . Elle c o n s t a t e p a r a i l leurs q u e M. S a m p e d r o a 
mis fin à ses j o u r s q u a n d il l 'a voulu, et q u e la r e q u é r a n t e ne s au ra i t le 
r e m p l a c e r d a n s ses d e m a n d e s t e n d a n t à se voir r e c o n n a î t r e un dro i t à 
m o u r i r d i g n e m e n t , un tel d ro i t , à suppose r qu ' i l pu isse ê t r e r econnu en 
droi t i n t e r n e , ayan t , en tou t é t a t de cause , un c a r a c t è r e é m i n e m m e n t 
pe r sonne l et non t r ans fé rab l e . 
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En ve r tu de l 'ar t icle 34 de la Conven t ion , la C o u r conclut p a r 
c o n s é q u e n t , q u e la r e q u é r a n t e ne peu t agi r au n o m de M. S a m p e d r o et se 
p r é t e n d r e v ic t ime des viola t ions des a r t ic les 2, 3 , 5, 8, 9, et 14. 

Il s ' ensui t que ce t t e pa r t i e de la r e q u ê t e est i ncompa t ib l e rationepersonne 
avec les disposi t ions de la C o n v e n t i o n , au sens de l 'ar t icle 35 § 1, et doit 
ê t r e re je tée en appl ica t ion de l 'ar t ic le 35 § 4. 

2. C o n c e r n a n t le gr ief de la r e q u é r a n t e t i ré de la d u r é e d e la p r o c é d u r e 
et , à suppose r m ê m e q u e la r e q u é r a n t e puisse se p r é t e n d r e v ic t ime, la 
C o u r cons idère que la pér iode à p r e n d r e en cons idé ra t ion d é b u t e le 
12 ju i l le t 1995, d a t e à laquel le M. S a m p e d r o e n g a g e a d e v a n t le j u g e 
d ' i n s t ance de Noia une act ion t e n d a n t à se voir p resc r i r e les 
m é d i c a m e n t s nécessa i res pour lui évi ter la dou leur , l 'angoisse et 
l ' anx ié té , m é d i c a t i o n pouvant le m o m e n t venu e n t r a î n e r sa m o r t . La 
C o u r e s t ime pa r a i l leurs que la pé r iode en ques t ion s ' é tend j u s q u ' a u 
11 n o v e m b r e 1998, d a t e de la décision du T r i b u n a l cons t i t u t ionne l 
d é c l a r a n t i r recevable son recours â'amparo. La pér iode q u e la C o u r doit 
ainsi p r e n d r e en c o m p t e est de t rois ans et q u a t r e mois . 

Selon la j u r i s p r u d e n c e de la Cour , le c a r a c t è r e r a i sonnab le de la d u r é e 
d ' u n e p r o c é d u r e s ' appréc ie suivant les c i r cons tances de la cause et eu 
é g a r d a u x c r i t è r e s consacrés p a r la j u r i s p r u d e n c e de la C o u r , en 
pa r t i cu l i e r la complex i t é de l 'affaire, le c o m p o r t e m e n t du r e q u é r a n t et 
celui des a u t o r i t é s c o m p é t e n t e s . 

La C o u r n ' a pas relevé de pér iodes d ' inac t iv i té qui s e ra i en t 
p a r t i c u l i è r e m e n t i m p u t a b l e s à la r e q u é r a n t e . C o n c e r n a n t la condu i t e de 
l 'E ta t , et en pa r t i cu l i e r des a u t o r i t é s j ud ic i a i r e s , la C o u r relève q u e , selon 
la r e q u é r a n t e , la cause de M. S a m p e d r o n ' a pas é t é e n t e n d u e d a n s un déla i 
r a i sonnab le devan t le T r i b u n a l cons t i t u t i onne l d a n s la m e s u r e où son 
recours à'amparo fut p r é s e n t é le 16 d é c e m b r e 1996 et où il é ta i t en é t a t à 
la fin du mois de m a r s 1997. M. S a m p e d r o m o u r u t le 12 j a n v i e r 1998 et 
l ' a r rê t fut r e n d u le 11 n o v e m b r e 1998, sans q u ' a u c u n e pr ior i t é ne lui fût 
d o n n é e . 

Elle observe toutefois q u e ce laps de t e m p s ne semble pas de p r i m e 
abord excessif c o m p t e t enu des c i r cons tances et de la n o u v e a u t é de 
l 'affaire, et eu é g a r d au fait qu ' i l s 'agissai t d ' u n e p r o c é d u r e t e n d a n t à la 
déc l a r a t i on d 'un p r é t e n d u droi t non r e c o n n u pa r la légis lat ion i n t e r n e , à 
savoir le dro i t de m o u r i r d i g n e m e n t . Elle e s t ime q u e la d u r é e de la 
p r o c é d u r e cons idérée g l o b a l e m e n t a p p a r a î t accep tab le eu é g a r d au fait 
q u ' a u m o m e n t du décès vo lon ta i re de M. S a m p e d r o , un peu moins de 
t re ize mois s ' é t a i en t écoulés depu i s l ' i n t roduc t ion du recours , et que la 
décis ion du T r i b u n a l cons t i t u t ionne l à la sui te de la d e m a n d e de 
succession de la r e q u é r a n t e fut r e n d u e dix mois plus t a rd . 

La C o u r cons idère que , c o m p t e t enu des c i rcons tances de l 'espèce, la 
d u r é e de la p r o c é d u r e n ' es t pas su f f i s amment i m p o r t a n t e p o u r q u e l 'on 
puisse conc lure à une a p p a r e n c e de viola t ion de l 'ar t icle 6 § 1 de la 
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Conven t ion . Il s ' ensui t que ce t t e p a r t i e de la r e q u ê t e est m a n i f e s t e m e n t 
mal fondée et doit ê t r e re je tée en app l ica t ion de l 'ar t icle 35 § 4 de la 
Conven t i on . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY' 

Victim - heir unable to continue legal proceedings instituted by person 
since deceased for recognition of right to euthanasia 

Article 34 

Victim - Locus standi - Heir unable to continue legal proceedings instituted by person since 
deceased for recognition of right to euthanasia - Succession to legal proceedings - Amparo 
appeal - Non-transferable rights - Euthanasia 

* 
* * 

The applicant is the sister-in-law of Mr Sampedro, who had been tetraplegic since 
an accident in 1968. Since 1993 Mr Sampedro had been requesting recognition of 
the right to end his life painlessly without incurring criminal consequences for 
those assisting him to do so. In July 1995 he brought an action in the courts 
seeking authorisation for his doctor to prescribe him the medicine necessary for 
his euthanasia without that action being deemed to be assisting suicide or any 
other offence. His request was rejected on the ground that the Criminal Code did 
not allow the courts to authorise action of that kind. The Audiencia Provincial upheld 
that judgment on the basis of a constitutional provision, among other things. 
Mr Sampedro subsequently lodged an amparo appeal with the Constitutional 
Court on the basis of the right to human dignity, to the free development of his 
personality, to life, to physical and psychological integrity, and to a fair trial. In 
January 1998 Mr Sampedro committed suicide with the assistance of one or 
more anonymous persons. Criminal proceedings were instituted following his 
euthanasia. The applicant informed the Constitutional Court that she intended 
to continue the proceedings, which had been brought by the deceased in that 
court, in her capacity as an heir legally appointed by him to pursue the 
proceedings he had instituted while alive. In November 1998 the Constitutional 
Court discontinued the case and refused the applicant the right to continue the 
proceedings on the ground that, unlike certain actions (of which there was an 
exhaustive list) the action brought by Mr Sampedro could not be continued by an 
heir. The action in question therefore had to be considered as inextricably linked 
with the person instituting it, who was in this case her late brother-in-law. The 
applicant relied, in particular, on Articles 2, 3, 5, 8, 9 and 14 of the Convention. 

Held 
Article 34: Although certain proceedings for the recognition and protection of 
personal rights could, in the Constitutional Court 's opinion, be continued by a 
successor, that situation could arise only where expressly provided lor by law. The 

I . This summary by the Registry does not bind the Court . 
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Constitutional Court noted that there was no specific legal provision in respect of 
the right claimed, which was the right to die with dignity without running the risk 
of incurring criminal consequences for third parties. The court also noted the 
absence of effects of that right extending beyond the holder of it to his family-
circle or relatives. The applicant could, admittedly, claim to have been directly 
affected by the circumstances surrounding Mr Sampedro's death. However, the 
rights relied on by the applicant belonged to the category of non-transferable 
rights and, accordingly, she could not rely on them on Mr Sampedro's behalf in 
relation to his claims in the domestic courts. The exclusive purpose of an atnparo 
appeal was to protect individuals from actual and effective infringements of their 
fundamental rights. The Spanish authorities could not be held responsible for 
failure to comply with an alleged obligation to have a law passed decriminalising 
euthanasia. Besides that, Mr Sampedro had ended his life voluntarily and had 
freely chosen the appropriate time at which to do so. To conclude, the applicant 
could not act on behalf of Mr Sampedro and claim to be a victim: incompatible 
ratione personae. 
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T H E F A C T S 

T h e app l ican t [Mrs M a n u e l a San ies Sanies] is a Span i sh na t iona l . 
She was bo rn in 1936 and lives in P o r t o do Son, C o r u n n a (Spain) . 
She was r e p r e s e n t e d before the C o u r t by M r J . Arroyo M a r t i n e z a n d 
M r J . L . M a z o n Cos ta , of the Barce lona a n d M u r c i a Bars respect ively. 

A . The circumstances of the case 
T h e facts of the case , as s u b m i t t e d by the app l i can t , m a y be 

s u m m a r i s e d as follows. 
O n 12 J a n u a r y 1998 M r R a m o n S a m p e d r o C a m e a n ("Mr S a m p e d r o " ) , 

who had b e c o m e t e t r ap l eg i c at t he age of 25 following an acc iden t on 
23 Augus t 1968, died a vo lun ta ry and pa in less d e a t h af ter hav ing sought 
recogni t ion from the Span i sh cour t s since Apr i l 1993 of his r ight not to 
have t he S t a t e in te r fe re wi th his decis ion to end his life in t h a t way. 

Those p roceed ings , which he had i n s t i t u t e d in the Ba rce lona civil cour t s , 
ended wi th a decision of the C o n s t i t u t i o n a l C o u r t of 18 J u l y 1994 d ismiss ing 
his amparo appea l on t he g r o u n d t h a t the r e m e d i e s in t he o rd ina ry cour t s 
had not been proper ly used because t he app l ican t h a d failed to b r i n g his 
case in the cour t s w i th t e r r i t o r i a l ju r i sd ic t ion . T h a t decis ion was e x a m i n e d 
by the C o m m i s s i o n which, on 17 May 1995, dec la red the appl ica t ion 
(no. 25949/94) inadmiss ib le for n o n - e x h a u s t i o n of d o m e s t i c r e m e d i e s . 

T h e app l ican t , M r S a m p e d r o ' s s is ter- in-law, is t he hei r legally 
a p p o i n t e d by h im to c o n t i n u e t he p roceed ings which he h a d in s t i t u t ed 
while he was alive. 

O n 12 J u l y 1995 M r S a m p e d r o b r o u g h t an act ion (jurisdiction voluntaria) 
in t he C o u r t of Firs t I n s t a n c e of Noia ( C o r u n n a ) seek ing the following 
a u t h o r i s a t i o n : 

"... that my general practitioner be authorised to prescribe me the medication 
necessary to relieve me of the pain, anxiety and distress caused by my condition 
without that act being considered under the criminal law to be assisting suicide or to 
be an offence of any kind; I fully accept the risk that such medication might entail and 
hope thus to be able, at the appropriate time, to die with dignity." 

In a j u d g m e n t of 9 O c t o b e r 1995 the Ba rce lona C o u r t of First I n s t ance 
refused M r S a m p e d r o ' s r e q u e s t , ho ld ing t h a t Art ic le 143 of t he C r i m i n a l 
Code did not allow a cour t to a u t h o r i s e a th i rd pa r ty to he lp a pe r son to die 
or to b r i n g abou t t h a t pe r son ' s d e a t h . 

M r S a m p e d r o appea led . In a decision (auto) of 19 N o v e m b e r 1996, the 
C o r u n n a Audiencia Provincial upheld the j u d g m e n t on the basis of Art icle 15 
of t he C o n s t i t u t i o n a n d the C o n s t i t u t i o n a l C o u r t ' s i n t e r p r e t a t i o n of tha t 
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Art ic le (see "Relevant d o m e s t i c law a n d p r a c t i c e " below), Art ic les 17 and 3 
of the Civil C o d e , Art ic le 409 of t he fo rmer C r i m i n a l Code , and Ar t ic le 143 
of the new C r i m i n a l C o d e . 

M r S a m p e d r o t h e n lodged an amparo appea l wi th the C o n s t i t u t i o n a l 
C o u r t on the basis of the r igh ts to h u m a n digni ty, to the free d e v e l o p m e n t 
of his personal i ty , to life, to physical a n d psychological in tegr i ty , a n d to a 
fair t r ia l (Articles 10, 15 a n d 24 of t he C o n s t i t u t i o n ) . T h e appea l was 
r eg i s t e r ed on 16 D e c e m b e r 1996. O n 10 M a r c h 1997 M r S a m p e d r o was 
given twen ty days in which to s u b m i t his final observa t ions . 

In the ear ly hours of 12 J a n u a r y 1998 M r S a m p e d r o died, ass i s ted by 
one or m o r e a n o n y m o u s pe r sons . C r i m i n a l p roceed ings were i n s t i t u t e d 
aga ins t a pe r son or pe r sons u n k n o w n for a id ing and a b e t t i n g suicide. 

After M r S a m p e d r o ' s d e a t h , t he app l i can t in formed the C o n s t i t u t i o n a l 
C o u r t on 7 Apri l 1998 tha t she i n t e n d e d to con t i nue the p roceed ings 
i n s t i t u t ed by M r S a m p e d r o in her capac i ty as his heir . 

O n 4 May 1998 the app l ican t r eworded the g r o u n d s of appea l s u b m i t t e d 
by M r S a m p e d r o in suppor t of his amparo appea l in o r d e r to a d a p t t h e m to 
the new s i tua t ion a r i s ing as a resu l t of his d e a t h , ind ica t ing " t h a t t he 
Audiencia [Provincial] should have acknowledged [Mr S a m p e d r o ' s ] r ight 
for his g e n e r a l p r a c t i t i o n e r to be a u t h o r i s e d to a d m i n i s t e r h im the 
m e d i c a t i o n necessa ry 

In a decis ion of 11 N o v e m b e r 1998 the C o n s t i t u t i o n a l C o u r t 
d i scon t inued the p roceed ings a n d refused the app l ican t t he r ight , in her 
capac i ty as M r S a m p e d r o ' s heir , to con t i nue the p roceed ings b r o u g h t by 
h im. It did not ru le , however , on t he app l i can t ' s compla in t r e g a r d i n g the 
excessive l eng th of the p roceed ings in t he C o n s t i t u t i o n a l C o u r t , which had 
still been p e n d i n g a t the t ime of M r S a m p e d r o ' s d e a t h . T h e following is an 
ex t r ac t from the cour t ' s j u d g m e n t : 

"It must be acknowledged that our legal system allows heirs and other persons to 
continue actions for the recognition and protection of certain personal rights after the 
death of the person bringing the action. Such is the case for actions concerning civil 
status, such as establishing descent ... and those concerning civil protection of the right 
to honour, personal and family privacy and personal image (section 6(2) of Institutional 
Law no. 1/1982 of 5 May 1982). Those substantive legal conditions do not suffice, 
however, to justify Mrs Sanles's request to continue the proceedings on the sole basis 
of Article 661 of the Civil Code ... 

There are two aspects to the right granted under that provision to continue legal 
proceedings: (a) it involves legal rights and relations that arc not exhausted in 
themselves but have repercussions on the family group, extending beyond the holder of 
the right, namely the person concerned by the court decision recognising or remedying 
the right infringed, and, essentially, (b) ... not successors to legal proceedings under 
succession law, but successors ope legis, in so far as expressly provided for by law. 

That said, in the case of the right to die in dignity by euthanasia without the 
intervention by a third party constituting a criminal offence, which was the right in 
respect of which Mr Sampedro lodged his amparo appeal, the above conditions are not 
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met. There is no explicit legal provision to that effect (Article 661 of the Civil Code 
being limited to indicating the lime al which succession takes effect) and the case does 
not concern rights such as personal honour, reputation, image or privacy, the effects of 
which extend to the family circle or relatives. On the contrary, it is a request of a strictly 
'personal' nature and inextricably linked to the person exercising it as 'an act of will 
concerning that person alone' (Constitutional Court judgment (CCJ) 120/1990, 
seventh ground, and CCJ 137/1990, fifth ground). 

In the light of the foregoing, the request to continue the proceedings must be rejected. 
The applicant's claim lapsed from the moment at which Mr Sampedro Camean, the 
appellant, died and his heir, Mrs Manucla Sanies Sanies, cannot maintain it in the 
constitutional proceedings. Our conclusion is further supported by the nature of an 
amparo appeal in constitutional proceedings, which has been established to make possible 
the examination of actual and effective breaches of fundamental rights. As stated in CCJ 
114/1995, an amparo appeal 'is not a proper remedy for requesting and obtaining an 
abstract and generic decision determining declarative claims which concern allegedly 
erroneous interpretations or incorrect applications of constitutional provisions, but only 
and exclusively those claims which are intended to re-establish or protect fundamental 
rights in the event of an actual and effective breach' (second ground)." 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

1. Civil Code 

Article 661 

"Heirs shall inherit all the rights and obligations of the deceased by the fact of his 
death alone." 

2. Criminal Code 

Article 409 (former Code) 

"Anyone who helps or encourages another to commit suicide shall be liable to a prison 
sentence [of six to twelve years]; if he assists to such an extent that he causes the death, 
he shall be liable to a prison sentence of twelve to twenty years." 

Article 143 (new Code) 

2. Anyone who performs an act necessary to assist another to commit suicide shall be 
liable to a prison sentence of two to five years. 

3. If that assistance causes the death, the person providing it shall be liable to a 
prison sentence of six to ten years. 

4. Anyone who, at the express, genuine and unequivocal request of a person suffering 
from a serious terminal illness or one causing him serious permanent and intolerable 
suffering, causes that person's death or actively performs an act necessary to assist him 



500 SANLES SANLES v. SPAIN DECISION 

to die shall be liable to a sentence in the first or second category below the one provided 
for in paragraphs 2 and 3 of this Article." 

3. Institutional Law no. 1/82 of 5 May 1982 for the protection of honour, 

privacy and image 

Section 6 

"1. Where the holder of the infringed right dies without having been able to bring, 
either himself or through his legal representative, an action under this Act, on account 
of the circumstances in which the infringement occurred, the action may be brought by 
the persons referred to in section 4 [the person designated in the will or, failing that, the 
spouse, descendants, ascendants and siblings ...] 

2. Those persons may continue an action previously instituted by the holder of the 
infringed right when he dies." 

4. Case-law of the Constitutional Court 

Judgment no. 120/90 of 27 June 1990 

"... The right to life is, accordingly, an inherently positive and protective one which 
cannot therefore be considered as a right to freedom encompassing the right to die. It is 
not, however, inconsistent with that principle to acknowledge that , in so far as life is a 
personal asset forming an integral part of a person's freedom, an individual can dispose 
of his own life. However, such an example of 'licence to act' [agere licere], in the sense of 
taking one's own life or accepting one's own death, is an act permissible by law; it is not 
in any way a subjective right allowing an individual to solicit support from the public 
authorities to overcome resistance to his desire to die; still less is it a fundamental 
subjective right in respect of which that possibility would extend over and above even 
legislative resistance, which cannot reduce the essential content of a fundamental 
subjective right. 

In view of the above, Article 15 of the Constitution, as in force, cannot be construed 
to guarantee the individual a right to his own death ..." 

COMPLAINTS 
T h e app l ican t s u b m i t t e d t h a t M r S a m p e d r o ' s decis ion to r e q u e s t 

med ica l ass i s tance to pu t a pa in less end to t he suffering b r o u g h t abou t 

by his paralysis fell fully wi th in t h e scope of t he r ight to p r iva te life 

g u a r a n t e e d by Art ic le 8 of the Conven t ion . In he r submiss ion , the S t a t e ' s 

i n t e r f e rence , which took the form of laying down proh ib i t ions in the 

C r i m i n a l Code on ass i s t ing anyone to end the i r life, was unjust if ied. 

T h e app l ican t m a i n t a i n e d t h a t M r S a m p e d r o had been c la iming the 

r ight to a dignified life, or to non- in t e r f e rence wi th his wish to pu t an end 

to his undignif ied life, because his to ta l para lys is h a d been a source of 
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re len t less a n d in to le rab le suffering for h im. She al leged t h a t t h e r e had 
been a violat ion of Art ic les 2 and 3 of the Conven t i on . 

Relying on Art ic les 5 a n d 9 of t h e Conven t ion , t h e appl ican t also 
compla ined of in te r fe rence by the S ta te wi th t he exercise of M r S a m p e d r o ' s 
r ight to f reedom a n d to f reedom of conscience. 

T h e appl ican t cons idered it pa radox ica l at t he least t h a t a decis ion to 
c o m m i t suicide should be r e spec ted by the S t a t e , w h e r e a s ass i s t ing an 
invalid to c o m m i t suicide was p u n i s h a b l e u n d e r the c r imina l law. She 
rel ied on Art ic le 14 of t he Conven t i on . 

T h e appl ican t c o m p l a i n e d , lastly, of an in f r ingemen t of M r S a m p e d r o ' s 
r ight to a fair h e a r i n g . M r S a m p e d r o had , she a l leged, been the vict im of a 
denia l of j u s t i ce in t h a t t he C o n s t i t u t i o n a l C o u r t had refused he r t he r ight 
to con t i nue the legal p roceed ings , especial ly as a c r imina l inves t iga t ion 
had been c o m m e n c e d af ter M r S a m p e d r o ' s d e a t h aga ins t t he persons 
who had al legedly he lped him to die. F u r t h e r m o r e , M r S a m p e d r o ' s case 
h a d not been h e a r d wi th in a r ea sonab le t i m e by the Cons t i t u t i ona l 
C o u r t . T h e appl ican t a r g u e d t h a t the amparo appea l had been lodged on 
16 D e c e m b e r 1996 and was r eady at the end of M a r c h 1997. M r S a m p e d r o 
d ied on 12 J a n u a r y 1998 and j u d g m e n t was de l ivered on 11 N o v e m b e r 1998 
w i thou t any pr ior i ty hav ing b e e n given to it. She rel ied on Art ic le 6 of the 
Conven t ion . 

T H E L A W 

Relying on Ar t ic les 2, 3 , 5, 6, 8, 9 a n d 14 of t he C o n v e n t i o n , the 
appl ican t r e q u e s t e d recogn i t ion of t he r ight to a dignified life or a 
dignified d e a t h , or to non- in t e r f e rence wi th M r S a m p e d r o ' s wish to end 
his life, his to ta l paralysis r e su l t i ng in in to le rab le suffering for h im. She 
also compla ined of i n t e r f e r ence by t h e S t a t e wi th t he exercise of 
M r S a m p e d r o ' s r ight to f reedom and to f reedom of consc ience , a n d of the 
inequa l i ty u n d e r t h e c r imina l law b e t w e e n suicide and ass is t ing an invalid 
to c o m m i t suicide. She compla ined , lastly, of the unfa i rness and l eng th of 
t he p roceed ings in t he C o n s t i t u t i o n a l C o u r t . 

1. W i t h r ega rd to t he subs t an t ive r igh ts rel ied on by the app l i can t , the 
C o u r t has previously held t h a t , u n d e r Art ic le 35 § 1 ( fo rmer Ar t ic le 26) of 
t h e C o n v e n t i o n , t h e ru les of admiss ib i l i ty m u s t be app l ied wi th some 
d e g r e e of flexibility a n d w i thou t excessive fo rmal i sm (see t h e C a r d o t 
v. F rance j u d g m e n t of 19 M a r c h 1991, Ser ies A no. 200, p . 18, § 34). 
Account also has to be t a k e n of the i r object a n d pu rpose (see, for 
e x a m p l e , the W o r m v. Aus t r i a j u d g m e n t of 29 Augus t 1997, Reports of 

Judgments and Decisions 1997-V, p . 1547, § 33) and of those of t he 
Conven t i on in gene ra l , which, in so far as it cons t i t u t e s a t r e a t y for the 
collective e n f o r c e m e n t of h u m a n r igh ts and f u n d a m e n t a l f r eedoms , m u s t 
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be i n t e r p r e t e d a n d appl ied so as to m a k e its sa feguards p rac t i ca l and 
effective (see, for e x a m p l e , t he Ya§a v. T u r k e y j u d g m e n t of 2 S e p t e m b e r 
1998, Reports 1998-VI, p . 2429, § 64). 

T h e C o u r t r e i t e r a t e s t h a t t he sys tem of individual pe t i t ion provided 
u n d e r Ar t ic le 34 of t he Conven t i on exc ludes appl ica t ions by way of actio 
popularis. C o m p l a i n t s m u s t the re fo re be b r o u g h t by or on beha l f of 
pe r sons who c la im to be v ic t ims of a violat ion of one or m o r e of the 
provisions of the Conven t i on . T h e concept of vict im m u s t , in theory , be 
i n t e r p r e t e d a u t o n o m o u s l y a n d i r respec t ive of d o m e s t i c concep t s such as 
those conce rn ing an i n t e r e s t or capac i ty to act . In o r d e r for an app l ican t 
to be able t o c la im to be a vict im of a violat ion of t he C o n v e n t i o n , they 
m u s t be able to show t h a t they have b e e n d i rec t ly affected by the 
i m p u g n e d m e a s u r e (see, for e x a m p l e , t he O p e n Door and Dub l in Wel l 
W o m a n v. I r e l and j u d g m e n t of 29 O c t o b e r 1992, Series A no. 246, p . 22, 
§ 44) . However , v ic t im s t a t u s m a y exist even w h e r e t h e r e is no d a m a g e , 
such an issue be ing re levan t u n d e r Art ic le 41 of t he C o n v e n t i o n , for 
t h e pu rposes of which p e c u n i a r y or non-pecun ia ry d a m a g e flowing 
from the b r e a c h m u s t be es tab l i shed (see, for e x a m p l e , the Wass ink v. t he 
N e t h e r l a n d s j u d g m e n t of 27 S e p t e m b e r 1990, Ser ies A no 185-A, p. 14, 
§ 38, m&ilhan v. Turkey [ G C ] , no. 22277/93, § 52, E C H R 2000-VII) . 

In t he light of t he foregoing, t he C o u r t no tes t h a t t he issue w h e t h e r t he 
appl ican t m a y or m a y not c la im c o m p e n s a t i o n on he r own account is 
d is t inc t from the issue w h e t h e r she can validly lodge the appl ica t ion . T h e 
app l ican t s t a t e d in he r appl ica t ion , moreove r , t h a t she was c o m p l a i n i n g on 
beha l f of M r S a m p e d r o , of w h o m she was the hei r , and tha t M r S a m p e d r o , 
on accoun t of his d e a t h , was no longer in a posi t ion to con t i nue h imsel f 
the p roceed ings i n s t i t u t e d in t he C o n s t i t u t i o n a l C o u r t on the basis of 
Ar t ic les 10, 15 a n d 24 of t h e C o n s t i t u t i o n . 

T h e C o u r t no tes t he C o n s t i t u t i o n a l C o u r t ' s ru l ing to the effect t h a t 
c e r t a i n act ions for t he recogni t ion and p ro t ec t i on of pe r sona l r i gh t s , such 
as a n ac t ion r e l a t i n g to civil s t a t u s or civil p ro t ec t i on of the r ight to h o n o u r 
a n d to p r iva te a n d family life, m a y be con t i nued by he i r s a n d o t h e r pe r sons 
af ter the app l i can t ' s d e a t h . T h e C o n s t i t u t i o n a l C o u r t held, however , 
t h a t locus standi u n d e r Ar t ic le 661 of t he Civil Code to con t inue legal 
p roceed ings conce rns only success ions ope legis (sic), t h a t is, w h e r e 
express ly provided for by law. In respec t of t he a l leged r ight to die wi th 
digni ty wi thou t t he commiss ion of e u t h a n a s i a by a th i rd p a r t y c o n s t i t u t i n g 
an offence, which was t he r igh t in respec t of which M r S a m p e d r o had 
lodged his amparo a p p e a l , t he C o n s t i t u t i o n a l C o u r t found t h a t t h e r e was 
no specific legal provision to t h a t effect and t h a t t h e r e were no effects of 
t h a t r ight e x t e n d i n g to M r S a m p e d r o ' s family circle or re la t ives . 

T h e C o u r t cons iders it i m p o r t a n t to po in t out from the ou t se t t ha t it is 
not r e q u i r e d to ru le on w h e t h e r or not t h e r e is a r ight u n d e r t he 
Conven t i on to a dignified d e a t h or a dignified life. It no te s t h a t t he 



SANLES SANLES v. SPAIN DECISION 503 

ac t ion (jurisdiction voluntaria) b r o u g h t by M r S a m p e d r o in t he Spanish 
cour t s was for recogni t ion of his r ight to have his g e n e r a l p r a c t i t i o n e r 
p rescr ibe h im the m e d i c a t i o n necessa ry to p r even t t he suffering, d is t ress 
a n d anx ie ty caused by his condi t ion wi thou t t h a t act be ing cons idered 
u n d e r t he c r imina l law to be ass is t ing suicide or to be a n offence of any 
kind wha t soeve r . Admi t t ed ly , t he app l ican t m a y c la im to have b e e n very 
affected by the c i r c u m s t a n c e s s u r r o u n d i n g M r S a m p e d r o ' s d e a t h desp i te 
t he lack of close family t ies . However , t he C o u r t cons iders t h a t the 
r igh t s c la imed by the app l ican t u n d e r Ar t ic les 2, 3 , 5, 8, 9 a n d 14 
of t he C o n v e n t i o n be long to t he ca tegory of non- t r ans fe rab le r igh ts . 
C o n s e q u e n t l y , the app l ican t c a n n o t rely on those r igh t s on behal f of 
M r S a m p e d r o in t he con tex t of his ac t ion in t h e d o m e s t i c cou r t s . 

Re fe r r ing to t he decis ion given by the C o n s t i t u t i o n a l C o u r t in this case, 
the C o u r t r e i t e r a t e s t h a t t he pu rpose of an amparo appea l is to p ro tec t 
individuals from a c t u a l a n d effective i n f r i ngemen t s of the i r f u n d a m e n t a l 
r igh ts . It is not a p r o p e r r e m e d y for r e q u e s t i n g and o b t a i n i n g a n abs t r ac t 
decision on c la ims conce rn ing al legedly e r r o n e o u s i n t e r p r e t a t i o n s 
or incorrec t app l ica t ions of cons t i t u t i ona l provisions, but only and 
exclusively c la ims i n t e n d e d to re -es tab l i sh or p ro tec t f u n d a m e n t a l r ights 
w h e r e an ac tua l a n d effective violat ion has been a l leged. It c a n n o t hold the 
Span i sh au tho r i t i e s respons ib le for failure to comply wi th a n al leged 
obl igat ion to have a law passed dec r imina l i s i ng e u t h a n a s i a . It notes , 
moreover , t h a t M r S a m p e d r o e n d e d his life w h e n he w a n t e d to and that 
t he app l ican t canno t be s u b s t i t u t e d for M r S a m p e d r o in respec t of his 
c la ims for r ecogn i t ion of his r ight to die wi th digni ty , since such a r ight , 
suppos ing t h a t it c a n be recognised in d o m e s t i c law, is in any event of an 
e m i n e n t l y pe r sona l and non- t r ans fe rab le n a t u r e . 

In acco rdance wi th Art ic le 34 of the C o n v e n t i o n , t he C o u r t concludes , 
t he re fo re , t h a t t he app l i can t canno t act on M r S a m p e d r o ' s beha l f and 
c la im to be a v ic t im of Art ic les 2, 3 , 5, 8, 9 a n d 14. 

It follows tha t this p a r t of the appl ica t ion is i ncompa t ib l e ratione personae 
with the provisions of the C o n v e n t i o n for t he pu rposes of Art ic le 35 § 1 and 
m u s t be re jec ted in acco rdance wi th Art ic le 35 § 4. 

2. W i t h r e g a r d to t he app l i can t ' s compla in t abou t the l eng th of the 
p roceed ings , a n d even suppos ing t h a t the app l ican t can c la im to be a 
vict im, t he C o u r t cons iders t h a t t he per iod to be t a k e n in to cons idera t ion 
runs from 12 J u l y 1995, t he d a t e on which M r S a m p e d r o lodged his 
appl ica t ion wi th t h e C o u r t of First I n s t a n c e of No ia for t he p resc r ip t ion 
of med ica t i on necessa ry to p reven t pa in , d i s t ress a n d anx ie ty a n d which 
migh t , at the a p p r o p r i a t e t i m e , b r ing abou t his d e a t h . T h e C o u r t 
cons iders , fu r the r , t h a t t he per iod in ques t i on e x t e n d e d to 11 N o v e m b e r 
1998, t he d a t e of t he C o n s t i t u t i o n a l C o u r t ' s decision dec la r ing his amparo 
appea l inadmiss ib le . T h e per iod to be t a k e n in to account by t he C o u r t is 
t hus t h r e e years a n d four m o n t h s . 
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Accord ing to t he C o u r t ' s case-law, the r ea sonab l enes s of the l e n g t h of 
p roceed ings is to be assessed on the basis of t he c i r c u m s t a n c e s of t he case 
a n d having r e g a r d to the c r i t e r i a laid down by the C o u r t ' s case-law, in 
p a r t i c u l a r t he complex i ty of t he case , t he conduc t of the app l ican t and 
the conduct of t he re levan t a u t h o r i t i e s . 

T h e C o u r t has not no ted any per iods of inact ivi ty which were 
pa r t i cu l a r ly a t t r i b u t a b l e to the app l i can t . W i t h r e g a r d to t he S t a t e ' s 
conduc t a n d , in pa r t i cu l a r , to t h a t of the jud ic ia l a u t h o r i t i e s , t h e C o u r t 
no tes t h a t , in t he app l i can t ' s submiss ion , M r S a m p e d r o ' s case was no t 
h e a r d wi th in a r ea sonab le t i m e in t he C o n s t i t u t i o n a l C o u r t because his 
amparo appea l was lodged on 16 D e c e m b e r 1996 a n d was r eady at t he end 
of M a r c h 1997. M r S a m p e d r o died on 12 J a n u a r y 1998 and j u d g m e n t was 
del ivered on 11 N o v e m b e r 1998, w i thou t any pr ior i ty hav ing b e e n given 
to it. 

T h e C o u r t no tes , however , t h a t t h a t lapse of t ime does not at first sight 
a p p e a r excessive, having r e g a r d to the c i r c u m s t a n c e s a n d the novel ty of 
t he case , and hav ing r e g a r d to t he fact t h a t t he p roceed ings in ques t i on 
were for r ecogn i t ion of a n a l leged r igh t to die wi th digni ty , a r ight 
no t recognised by d o m e s t i c law. It cons iders t h a t t he l e n g t h of t he 
p roceed ings , w h e n cons idered overal l , a p p e a r s accep tab le , hav ing r e g a r d 
to t he fact t h a t a t t he t i m e of M r S a m p e d r o ' s vo lun ta ry d e a t h , a l i t t le less 
t h a n t h i r t e e n m o n t h s had e lapsed since he h a d lodged his appea l , and t h a t 
t he C o n s t i t u t i o n a l C o u r t ' s decis ion following the app l i can t ' s r e q u e s t to 
con t i nue the p roceed ings was de l ivered t e n m o n t h s la te r . 

T h e C o u r t cons iders t h a t , in view of t h e c i r c u m s t a n c e s of t he case , t he 
p roceed ings were not sufficiently long for it to be conc luded t h a t t h e r e has 
b e e n an a p p e a r a n c e of an in f r ingemen t of Art ic le 6 § 1 of the Conven t i on . 
It follows t h a t th is p a r t of t he app l i ca t ion is mani fes t ly i l l-founded a n d 
m u s t be re jec ted in accordance wi th Art ic le 35 § 4 of t he Conven t i on . 

For these r easons , the C o u r t u n a n i m o u s l y 

Declares t he app l ica t ion inadmiss ib le . 
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SOMMAIRE1 

Délai de six mois - caractère non effectif du pourvoi en cassation formé par 
la seule partie civile, en dehors des cas énumérés par la loi 

Article 35 § 1 

Délai de six mois - Recours interne effectif - Décision interne définitive - Caractère non effectif 
du pourvoi en cassation formé par la seule partie civile, en dehors des cas énumérés par la loi 

* 
* * 

A l'occasion d'un contrôle de police, le requérant fut conduit au commissariat où il 
dit avoir été victime de violences. Hospitalisé par la suite, il refusa d'être examiné 
par le médecin légiste dépêché dans sa chambre par le procureur de la République 
et quitta l'hôpital. Il déposa une plainte avec constitution de partie civile auprès 
du juge d'instruction des chefs, d'une part, de coups et blessures volontaires de la 
part d'un dépositaire de l'autorité publique dans l'exercice de ses fonctions, et 
d'autre part, de violation de domicile à l'encontre du médecin. L'ordonnance de 
non-lieu rendue par le juge d'instruction fut confirmée en appel par la chambre 
d'accusation. Le requérant se pourvut en cassation mais non le ministère public. 
La Cour de cassation déclara le pourvoi irrecevable au motif que le requérant ne 
justifiait «d'aucun grief que l'article 575 du code de procédure pénale autorise la 
partie civile à formuler à l'appui de son pourvoi contre un arrêt de chambre 
d'accusation en l'absence de recours du ministère public». 

Article 35 § 1 : le pourvoi en cassation formé par la seule partie civile en l'absence 
de pourvoi du ministère public, en dehors des cas limitativement énumérés 
par l'article 575 du code de procédure pénale, ne constitue pas un recours à 
épuiser au sens de la Convention. La décision interne définitive à prendre en 
compte pour l'introduction de la requête devant la Cour est donc l'arrêt de la 
chambre d'accusation. En l'espèce, cet arrêt a été rendu plus de six mois avant 
l'introduction de la requête : tardiveté. 

Jurisprudence citée par la Cour 

Soubiran c. France, requête n" 22576/93, décision de la Commission du 29 juin 
1994, non publiée 
Courtet et Lechaton c. France, requête n" 23574/94, décision de la Commission du 
17 mai 1995, non publiée 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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Jaumin c. France, requête n" 26217/95, décision de la Commission du 17 janvier 
1996, non publiée 
Akdivar et autres c. Turquie, arrêt du 16 septembre 1996, Recueil des arrêts et 
décisions 1996-FV 
Aksoy c. Turquie, arrêt du 18 décembre 1996, Recueil 1996-VI 
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(...) 

E N FAIT 

Le r e q u é r a n t [M. A m a r Rezgu i ] est un r e s so r t i s san t m a r o c a i n , né en 
1954 et r é s idan t au Puy. Il est r e p r é s e n t é d e v a n t la C o u r pa r M' M. G r a s , 
avocat au b a r r e a u du Puy. 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té exposés p a r le r e q u é r a n t , 
p e u v e n t se r é s u m e r c o m m e sui t . 

Le 21 n o v e m b r e 1996, le r e q u é r a n t fit l 'objet d ' un cont rô le de police et 
fut condui t au c o m m i s s a r i a t où il dit avoir é té v ic t ime d ' ac tes de violence 
ve rba le , puis phys ique . L ibéré , il se r end i t à l 'hôpi ta l où il fut hospi ta l i sé 
ap rè s avoir é té e x a m i n é . Ve r s 22 h 30, u n m é d e c i n e n t r a d a n s la c h a m b r e 
du r e q u é r a n t en i n d i q u a n t qu ' i l é ta i t m é d e c i n légis te e t vena i t e x a m i n e r 
celui-ci à la d e m a n d e du p r o c u r e u r de la R é p u b l i q u e . Le r e q u é r a n t refusa 
cet e x a m e n et q u i t t a l 'hôpi ta l p o u r se r e n d r e d a n s une c l in ique pr ivée. 

Le 28 n o v e m b r e 1996, le r e q u é r a n t déposa une p la in te avec cons t i tu t ion 
de p a r t i e civile a u p r è s du j u g e d ' i n s t ruc t ion , des chefs, d ' u n e p a r t , de 
coups et b lessures vo lon ta i res de la p a r t d ' un dépos i t a i r e de l ' au tor i t é 
pub l ique d a n s l 'exercice de ses fonct ions et , d ' a u t r e p a r t , de violat ion 
de domic i le à l ' encon t re du médec in . Le 5 d é c e m b r e 1997, le j uge 
d ' i n s t r u c t i o n r end i t u n e o r d o n n a n c e de non- l ieu . Sur appe l du r e q u é r a n t , 
la c h a m b r e d ' accusa t ion conf i rma l ' o rdonnance déférée p a r un a r r ê t du 
17 m a r s 1998. Le r e q u é r a n t s 'est pourvu en cassa t ion con t r e cet a r r ê t . 
P a r un a r r ê t du 16 d é c e m b r e 1998, la C o u r de cassa t ion déc l a r a le 
pourvoi i r recevable au mot i f q u e le r e q u é r a n t ne jus t i f ia i t « d ' a u c u n grief 
q u e l 'ar t ic le 575 du code de p r o c é d u r e p é n a l e au to r i s e la p a r t i e civile à 
fo rmu le r à l ' appui de son pourvoi con t r e un a r r ê t de c h a m b r e 
d ' accusa t ion en l ' absence de r ecour s du m i n i s t è r e pub l ic» . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

Code de procédure pénale 

Article 575 

«La partie civile ne peut se pourvoir en cassation contre les arrêts de la chambre 
d'accusation que s'il y a pourvoi du ministère public. 

Toutefois, son seul pourvoi est recevable dans les cas suivants: 

1. Lorsque l'arrêt de la chambre d'accusation a dit n'y avoir lieu à informer; 
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2. Lorsque l'arrêt a déclaré l'irrecevabilité de l'action de la partie civile ; 

3. Lorsque l'arrêt a admis une exception mettant fin à l'action publique ; 

4. Lorsque l'arrêt a, d'office ou sur déclinatoire des parties, prononcé l'incompétence 
de la juridiction saisie; 

5. Lorsque l'arrêt a omis de statuer sur un chef de mise en examen; 

6. Lorsque l'arrêt ne satisfait pas, en la forme, aux conditions essentielles de son 
existence légale ; 

7. En matière d 'atteintes aux droits individuels telles que définies aux articles 224-1 
à 224-5 et 432-4 à 432-6 du code pénal. >» 

G R I E F S 

1. I n v o q u a n t l 'ar t ic le 3 de la Conven t ion , le r e q u é r a n t se p la in t de 
t r a i t e m e n t s i n h u m a i n s et d é g r a d a n t s lors de son in t e rpe l l a t ion . Il a l lègue 
é g a l e m e n t u n e violat ion de son droi t au respec t de sa vie pr ivée et de son 
domici le au sens de l 'ar t icle 8 de la Conven t ion . 

2. Le r e q u é r a n t se p la in t en o u t r e d ' u n e violat ion de son droi t à un 
recours effectif g a r a n t i pa r l 'ar t ic le 13 de la Conven t i on . 

E N D R O I T 

1. Le r e q u é r a n t se p la in t d 'avoir subi des t r a i t e m e n t s i n h u m a i n s e t 
d é g r a d a n t s au sens de l 'ar t ic le 3 de la C o n v e n t i o n et de ce q u e son 
dro i t au respec t de son domici le et de sa vie pr ivée tel q u e p ro t égé pa r 
l 'ar t icle 8 de la C o n v e n t i o n a é té violé. 

La C o u r relève d ' e m b l é e q u e le r e q u é r a n t a fo rmé , con t r e l ' a r rê t de 
non-l ieu de la c h a m b r e d ' accusa t ion , un pourvoi en cassa t ion en l ' absence 
de pourvoi du m i n i s t è r e public. 

La C o u r rappe l le q u e la règle de l ' épu i s emen t des voies de r ecour s 
i n t e r n e s énoncée à l 'ar t ic le 35 § 1 de la C o n v e n t i o n impose aux p e r s o n n e s 
dés i r euses d ' i n t e n t e r con t re l 'E ta t u n e ac t ion devan t un o r g a n e jud ic ia i r e 
ou a rb i t r a l i n t e r n a t i o n a l l 'obl igat ion d 'u t i l i ser a u p a r a v a n t les recours 
qu 'offre le sys t ème ju r id ique de leur pays. Lesdi ts r ecours doivent ex is te r 
à un d e g r é suffisant de c e r t i t u d e , en p r a t i q u e c o m m e en théo r i e , sans 
quoi leur m a n q u e n t l 'effectivité et l 'accessibil i té voulues . L 'a r t ic le 35 § 1 
impose auss i de soulever devan t l ' o rgane i n t e r n e a d é q u a t , au moins en 
subs t ance et d a n s les formes et dé la is p resc r i t s p a r le droi t i n t e r n e , les 
griefs q u e l 'on e n t e n d fo rmule r pa r la su i t e , ma i s il n ' impose pas d ' u se r 
de recours qu i sont i n a d é q u a t s ou ineffectifs ( a r r ê t s Aksoy c. T u r q u i e 
du 18 d é c e m b r e 1996, Recueil des arrêts et décisions 1996-VI, pp. 2275-2276, 
§§ 51-52, et Akd iva r et a u t r e s c. T u r q u i e du 16 s e p t e m b r e 1996, Recueil 
1996-PV, p. 1210, §§ 65-67). 
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Elle c o n s t a t e q u e l 'ar t ic le 575 du code de p r o c é d u r e péna le é n u m è r e d e 
m a n i è r e l imi ta t ive les cas d a n s lesquels la p a r t i e civile peu t faire u n 
pourvoi en l 'absence de pourvoi du min i s t è r e publ ic . Elle e s t ime dès 
lors q u ' u n pourvoi fo rmé , c o m m e en l 'espèce, hors des cas é n u m c r é s 
pa r l 'ar t icle 575 du code de p r o c é d u r e péna l e , ne cons t i tua i t pas u n 
recours à épu i se r au sens de la Conven t i on (Soubi ran c. F r a n c e , r e q u ê t e 
n" 22576/93 , décis ion de la C o m m i s s i o n du 29 j u i n 1994, non publ iée , 
C o u r t e t et Lecha ton c. F r a n c e , r e q u ê t e n" 23574/94, décis ion de la 
C o m m i s s i o n du 17 ma i 1995, non publ iée , J a u m i n c. F r a n c e , r e q u ê t e 
n" 26217/95 , décision de la C o m m i s s i o n du 17 j a n v i e r 1996, non publ iée) . 

Dès lors , la décis ion i n t e r n e définit ive à p r e n d r e en c o m p t e pour le 
calcul du déla i de six mois au sens de l 'ar t icle 35 § 1 de la Conven t i on est 
l ' a r r ê t de la c h a m b r e d ' accusa t ion du 17 m a r s 1998, con t r e leque l le 
r e q u é r a n t a formé u n pourvoi q u e la c h a m b r e c r imine l le de la C o u r de 
cassa t ion a re je té c o m m e i r recevable sur le f ondemen t de l 'ar t icle 575 
préc i té du code de p r o c é d u r e p é n a l e . 

Il s ' ensui t que ce t t e p a r t i e de la r e q u ê t e est t a rd ive et doi t ê t r e re je tée 
en appl ica t ion de l 'ar t icle 35 §§ 1 et 4 de la Conven t i on . 

2. Le r e q u é r a n t se p la in t encore d ' u n e viola t ion de son droi t à un 
recours effectif g a r a n t i pa r l 'ar t icle 13 de la Conven t ion . 

La C o u r c o n s t a t e que le r e q u é r a n t ne p r é s e n t e a u c u n a r g u m e n t à 
l ' appui de son grief. 

Il s ' ensui t q u e la r e q u ê t e , en t a n t qu 'e l l e invoque u n e viola t ion de 
l 'ar t icle 13 de la C o n v e n t i o n , est m a n i f e s t e m e n t ma l fondée et doit ê t r e 
re je tée en appl ica t ion de l 'ar t ic le 35 §§ 3 et 4 de la Conven t i on . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Six-month rule - ineffectiveness of an appeal on points of law lodged by the 
civil party alone, in cases other than those provided for by law 

Article 35 § 1 

Six-month rule - Effective domestic remedy - Final domestic decision - Ineffectiveness of an 
appeal on points of law lodged by the civil parly alone, in cases other than those providedfor by 
law 

* 

After being stopped by police for an identity check, the applicant was taken to the 
police station, where he claims to have been assaulted. He was subsequently 
admitted to hospital where he refused to be examined by the forensic medical 
examiner sent to his room by the public prosecutor. The applicant then left the 
hospital. He lodged a criminal complaint with the investigating judge, alleging 
assault in the course of his duties by a person exercising public authority, and 
trespass by the forensic medical examiner. He. also sought leave to join the 
proceedings as a civil party seeking damages. The investigating judge issued an 
order finding that there was no case to answer, which was upheld by the 
Indictment Division on appeal. The applicant lodged an appeal on points of law, 
but the public prosecutor did not. The Court of Cassation declared the appeal 
inadmissible on the ground that the applicant had not made out "any complaint 
that a civil party may lodge under Article 575 of the Code of Criminal Procedure in 
support of his appeal against a decision of an Indictment Decision against which 
the public prosecutor has not appealed". 

Held 
Article 35 § 1: An appeal on points of law lodged by the civil party alone (where the 
public prosecutor had not appealed) in cases other than those exhaustively listed in 
Article 575 of the Code of Criminal Procedure was not a remedy which had to be 
used for the purposes of the Convention. The final domestic decision which had to 
be taken into account for the lodging of the application with the Court was thus the 
Indictment Division's judgment . In the case in question that judgment had been 
delivered more than six months before the application had been lodged: out of 
time. 

Case-law cited by the Court 

Soubiran v. France, application no. 22576/93, Commission decision of 29June 1994, 
unreported 

1. This summary by the Registry does not bind the Court. 
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Courtet and Lechaton v. France, application no. 23574/94, Commission decision 
of 17 May 1995, unreported 
Jaumin v. France, application no. 26217/95, Commission decision of 
17January 1996, unreported 
Akdivar and Others v. Turkey, judgment of 16 September \996, Reports of Judgments 
and Decisions 1996-IV 
Aksoy v. Turkey, judgment of 18 December 1996, Reports 1996-VI 
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T H E F A C T S 

T h e appl ican t [Mr A m a r Rezgui ] is a Moroccan na t iona l . H e was born 
in 1954 a n d lives in Le Puy. H e was r e p r e s e n t e d before t he C o u r t by-
Mr M. G r a s , of t he Le Puy Bar . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

O n 21 N o v e m b e r 1996 the appl ican t was s topped by police for an 
iden t i ty check and t a k e n to t he police s t a t ion , w h e r e he c la ims to have 
been insu l ted and a s sau l t ed . O n be ing re leased , he w e n t to hospi ta l 
w h e r e he was kept af ter be ing e x a m i n e d . At abou t 10.30 p .m. a doctor 
c a m e in to t h e app l i can t ' s r o o m saying t h a t he was a forensic medica l 
e x a m i n e r a n d had c o m e to e x a m i n e h im at the public p rosecu to r ' s 
r e q u e s t . T h e app l ican t refused to s u b m i t to t he e x a m i n a t i o n and left the 
hospi ta l to go to a p r iva te clinic. 

O n 28 N o v e m b e r 1996 the app l ican t lodged a c r imina l compla in t with 
t he inves t iga t ing j u d g e a l leg ing assau l t in t h e course of his du t i e s by a 
person exerc is ing public au tho r i ty , a n d t r e s p a s s by t h e forensic medica l 
e x a m i n e r . H e sought leave to jo in the p roceed ings as a civil pa r t y seeking 
d a m a g e s . O n 5 D e c e m b e r 1997 the inves t iga t ing j u d g e issued an order 
f inding t h a t t h e r e was no case to answer . T h e app l ican t appea led . The 
I n d i c t m e n t Division uphe ld the o rde r in a j u d g m e n t of 17 M a r c h 1998. 
T h e app l i can t a p p e a l e d on poin ts of law aga ins t t h a t j u d g m e n t . In a 
j u d g m e n t of 16 D e c e m b e r 1998, t he C o u r t of C a s s a t i o n dec la red the 
appea l inadmiss ib le on t he g r o u n d t h a t the appl ican t h a d not m a d e out 
"any compla in t t h a t a civil pa r t y may lodge u n d e r Art ic le 575 of the Code 
of C r i m i n a l P r o c e d u r e in suppor t of his appea l aga ins t a decis ion of 
an I n d i c t m e n t Division aga ins t which the publ ic p r o s e c u t o r has not 
a p p e a l e d " . 

B. R e l e v a n t d o m e s t i c law 

The Code of Criminal Procedure 

Article 575 

"A civil party shall be barred from lodging an appeal on points of law against 
judgments of the Indictment Division unless the prosecution lodges an appeal. 



518 REZGUI v. FRANCE DECISION 

However, an appeal on points of law by the civil party alone shall be admissible in the 
following circumstances: 

(1) where the Indictment Division has slated in the judgment that there are no 
grounds for an investigation; 

(2) where the Indictment Division has declared the civil party's action inadmissible; 

(3) where the Indictment Division has upheld an objection terminating the criminal 
proceedings; 

(4) where the Indictment Division has declared, of its own motion, or on an objection 
by the parties, that it has no jurisdiction; 

(5) where the Indictment Division has omitted to rule on a charge; 

(6) where the judgment does not formally satisfy the conditions essential for its legal 
validity; 

(7) where a breach of personal rights as defined in Articles 224-1 to 224-5 and 432-4 
to 432-6 of the Criminal Code has been alleged." 

COMPLAINTS 
1. Rely ing on Ar t ic le 3 of the Conven t ion , t h e app l ican t c o m p l a i n e d of 

i n h u m a n and d e g r a d i n g t r e a t m e n t at t he t i m e of his a r r e s t . H e also 
a l leged an in f r ingemen t of his r ight to respec t for his p r iva te life and his 
h o m e wi th in the m e a n i n g of Art ic le 8 of t he Conven t ion . 

2. T h e app l ican t compla ined fu r the r of an i n f r i ngemen t of his r ight to 
an effective r e m e d y g u a r a n t e e d by Art ic le 13 of the Conven t ion . 

THE LAW 
1. T h e app l ican t compla ined t h a t he had suffered i n h u m a n and 

d e g r a d i n g t r e a t m e n t wi th in t he m e a n i n g of Ar t ic le 3 of t he Conven t i on 
a n d t h a t his r ight to respec t for his h o m e a n d his p r iva te life, as 
p r o t e c t e d by Ar t ic le 8 of the Conven t ion , had been infr inged. 

T h e C o u r t no tes a t t he ou t se t t h a t t he app l i can t lodged an appea l on 
poin ts of law, in t he absence of an appea l by t he public p rosecu to r , aga ins t 
the j u d g m e n t of t he I n d i c t m e n t Division finding t h a t t h e r e was no case to 
answer . 

T h e C o u r t r e i t e r a t e s t h a t the ru le of e x h a u s t i o n of d o m e s t i c r e m e d i e s 
r e fe r red to in Art ic le 35 § 1 of t he C o n v e n t i o n obliges those seek ing to 
b r ing the i r case aga ins t t he S t a t e before an i n t e r n a t i o n a l , jud ic ia l or 
a rb i t r a l o rgan to use first the r e m e d i e s provided by the na t iona l legal 
sys tem. T h e ex i s tence of t he r e m e d i e s in q u e s t i o n m u s t be sufficiently 
ce r t a in not only in t heo ry bu t in p rac t i ce , fail ing which they will lack t he 
r equ i s i t e accessibi l i ty a n d effect iveness. Ar t ic le 35 § 1 also r e q u i r e s t h a t 
the compla in t s i n t e n d e d to be m a d e s u b s e q u e n t l y should have been m a d e 
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to t he a p p r o p r i a t e d o m e s t i c body, at least in subs t ance a n d in compl iance 
wi th t he formal r e q u i r e m e n t s and t ime- l imi t s laid down in domes t i c 
law. However , t h e r e is no obl iga t ion to have recourse to r emed ie s 
which a r e i n a d e q u a t e or ineffective (see t he Aksoy v. T u r k e y j u d g m e n t of 
18 D e c e m b e r 1996, Reports of Judgments and Decisions 1996-VI, pp . 2275-76, 
§§ 51-52, a n d the Akdivar and O t h e r s v. T u r k e y j u d g m e n t of 16 S e p t e m b e r 
1996, Reports 1996-IV, p. 1210, §§ 65-67). 

T h e C o u r t no tes t h a t Art ic le 575 of the Code of C r i m i n a l P r o c e d u r e 
lists exhaus t ive ly t he c i r c u m s t a n c e s in which a civil pa r t y can a p p e a l on 
points of law in t he absence of an appea l by t he public p rosecu to r . It 
t he re fo re cons iders t h a t an appea l lodged, as in the i n s t an t case , in 
c i r c u m s t a n c e s o t h e r t h a n those l isted in Art ic le 575 of t he C o d e of 
C r i m i n a l P r o c e d u r e was not a r e m e d y which had to be used for the 
pu rposes of the Conven t i on (see Soub i ran v. F r a n c e , appl ica t ion 
no. 22576/93 , C o m m i s s i o n decis ion of 29 J u n e 1994, u n r e p o r t e d ; C o u r t e t 
and L e c h a t o n v. F r a n c e , appl ica t ion no. 23574/94, C o m m i s s i o n decision of 
17 M a y 1995, u n r e p o r t e d ; and J a u m i n v. F r a n c e , app l ica t ion no . 26217/95, 
C o m m i s s i o n decision of 1 7 J a n u a r y 1996, u n r e p o r t e d ) . 

Accordingly, the final d o m e s t i c decision to be t a k e n in to account for the 
purposes ol ca lcu la t ing the s ix -month per iod wi th in t he m e a n i n g of 
Art ic le 35 § 1 of t he Conven t i on is the I n d i c t m e n t Division's j u d g m e n t of 
17 M a r c h 1998, aga ins t which the app l ican t lodged an a p p e a l t h a t the 
C r i m i n a l Division of the C o u r t of C a s s a t i o n d i smissed as inadmiss ib le on 
t he basis of Art ic le 575 of t he Code of C r i m i n a l P r o c e d u r e ci ted above. 

It follows t h a t this p a r t of the appl ica t ion has b e e n lodged out of t ime 
and m u s t be re jec ted in acco rdance wi th Art ic le 35 §§ 1 a n d 4 of the 
Conven t ion . 

2. T h e appl ican t compla ined fu r the r of an in f r ingemen t of his r ight to 
an effective r e m e d y g u a r a n t e e d by Art ic le 13 of t he Conven t ion . 

T h e C o u r t no tes t h a t the app l ican t has not s u b m i t t e d any a r g u m e n t in 
suppor t of his compla in t . 

It follows t h a t t he app l ica t ion , in so far as t he app l i can t re l ies on an 
in f r ingemen t of Art ic le 13 of t he Conven t ion , is mani fes t ly il l-founded 
and m u s t be re jec ted in accordance wi th Art ic le 35 §§ 3 a n d 4 of the 
Conven t i on . 

For t he se r easons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 





F R A N Q U E S A F R E I X A S c. E S P A G N E 
(Requête n" 53590/99) 

QUATRIÈME SECTION' 

DÉCISION DU 21 NOVEMBRE 20002 

1. Siégeant en une chambre composée de M. G. Ress, président, M. A. Pastor Ridruejo 
M. L. Caflisch, M. J . Makarczyk, M. I. Cabrai Barreto, M"" N. Vajié, M. M. Pcllonpââ, J M £ £ . t 

et de M. V. Berger, greffier de section. 
2. Texte français original. 





DÉCISION FRANQUESA FREIXAS c. ESPAGNE 523 

SOMMAIRE1 

Qualification d'un avocat commis d'office 

Article 6 § 3 c) 

Se défendre avec l'assistance d'un défenseur - Qualification d'un avocat commis d'office -
Avocat commis d'office -Absence d'éléments sérieux étayant une affirmation d'incompétence 

* 
* * 

Le requérant, avocat de profession, se vit accorder l'aide juridictionnelle dans le 
cadre de poursuites pénales dirigées contre lui. Une avocate fut commise d'office 
pour l'assister. Lors de l'audience, l'avocate souleva une exception au motif que 
le requérant contestait sa désignation en arguant qu'elle n'était pas spécialisée 
en droit pénal. Le juge rejeta l'exception, considérant, en premier lieu, qu'il 
n'existait pas de spécialisation en droit pénal en tant que telle. Il nota ensuite 
que le requérant n'avait manifesté ni l'intention de se défendre lui-même ni celle 
de désigner un confrère de son choix. Par ailleurs, le juge mit en avant l'expérience 
professionnelle de l'avocate qui lui avait été commise d'office. Le requérant fut 
reconnu coupable du délit qui lui était reproché et condamné. Il interjeta appel 
de ce jugement devant VAudiencia Provincial. Un nouvel avocat commis d'office fut 
désigné pour l'assister. Le 9 juillet 1998, VAudiencia Provincial confirma le jugement 
de première instance. L'arrêt fut notifié le 2 septembre 1998 à l'avoué d'office 
du requérant. Ce dernier allégua que ledit avoué ne lui avait pas communiqué 
l'arrêt en question et demanda à la juridiction que l'arrêt lui fût notifié 
personnellement. Cette notification eut lieu le 9 septembre 1998. Le 23 octobre 
1998, le requérant forma un recours d'amparo contre l'arrêt en cause devant 
le Tribunal constitutionnel. Le tribunal rejeta le recours pour tardiveté en 
considérant que le délai de vingt jours conditionnant l'introduction du recours 
d'amparo était dépassé, l'avoué du requérant ayant eu connaissance de l'arrêt de 
VAudiencia Provincial le 2 septembre 1998. 

1. Article 6 § 3 c) : il appartient aux autorités compétentes pour l'octroi de 
l'assistance judiciaire gratuite et la nomination d'un défenseur d'office de veiller 
à ce que ce dernier puisse assurer de manière effective la défense de l'accusé. En 
l'espèce, le fait que l'avocate commise d'office pour assister le requérant dans la 
procédure pénale dirigée contre lui n'ait pas été spécialisée en droit pénal ne 
saurait suffire en soi à indiquer que son droit découlant de l'article 6 § 3 c) n'a 
pas été effectivement respecté. En effet, le requérant n'a apporté aucun élément 
sérieux étayant son affirmation selon laquelle l'avocate ainsi désignée serait 
incompétente. Au demeurant , ainsi que la juridiction de première instance l'a 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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noté, bien qu'étant avocat lui-même, il n'a pas jugé opportun de se défendre 
lui-même ou de désigner un avocat de son choix : défaut manifeste de fondement. 
2. Article 6 § 1 : il revient aux juridictions internes d' interpréter les règles de 
nature procédurale telles que les délais régissant le dépôt des documents ou 
l'introduction d'un recours, le rôle de la Cour se limitant à vérifier la compatibilité 
des interprétations avec la Convention. Par ailleurs, la réglementation relative 
aux formalités et aux délais à respecter pour former un recours vise à assurer 
une bonne administration de la justice et, en particulier, le respect du principe 
de sécurité juridique. En l'espèce, le Tribunal constitutionnel a appliqué sa 
jurisprudence concernant le calcul du délai de vingt jours prévu par la loi 
pour l'introduction du recours cVamparo et notamment la détermination du dies a 
quo à retenir pour l'introduction dudit recours. Ainsi, il a estimé que le délai 
commençait à courir à partir de la date de notification de l'arrêt de VAudiencia 
Provincial à l'avoué du requérant et non de la date de notification personnelle à ce 
dernier. Le requérant a soulevé le fait que son avoué commis d'office ne lui avait 
pas communiqué l'arrêt de VAudiencia Provincial et qu'il n'avait pu présenter son 
recours qu'une fois que celui-ci lui avait été notifié personnellement. Un problème 
d'accès à un tribunal peut se poser lorsqu'un recours est rejeté pour un défaut de 
formalités imputable au défenseur commis d'office. Toutefois, même en prenant 
comme dies a quo la date de notification au requérant de l'arrêt en question, le délai 
légal pour former un recours d'amparo aurait été dépassé : défaut manifeste de 
fondement. 

J u r i s p r u d e n c e ci tée p a r la Cour 

X c. Allemagne, requête n" 6946/75, décision de la Commission du 6 juillet 1976, 
Décisions et rapports 6 
Airey c. Irlande, arrêt du 9 octobre 1979, série A n° 32 
Artico c. Italie, arrêt du 13 mai 1980, série A n° 37 
F. c. Suisse, requête n° 12152/86, décision de la Commission du 9 mai 1989, 
Décisions et rapports 61 
Tejedor Garcia c. Espagne, arrêt du 16 décembre 1997, Recueil des arrêts et décisions 
1997-VIII 
Brualla Gomez de la Torrec. Espagne, arrêt du 19 décembre \997,Recueil 1997-VIII 
Edificaciones March Gallego S.A. c. Espagne, arrêt du 19 février 1998,Recueil 1998-1 
Pérez de Rada Cavanilles c. Espagne, arrêt du 28 octobre 1998, Recueil 1998-VIII 



DÉCISION FRANQUESA FREIXAS c. ESPAGNE 525 

(...) 

E N F A I T 

Le r e q u é r a n t [M. R a m ô n F r a n q u e s a Fre ixas ] est un r e s so r t i s san t 
espagnol , né en 1943 et r é s idan t à T a r r a g o n e . Il est avocat de son é t a t . 

A. L e s c i r c o n s t a n c e s de l ' e s p è c e 

Les faits de la c ause , tels qu ' i l s ont é t é exposés p a r le r e q u é r a n t , 
peuven t se r é s u m e r c o m m e suit . 

D a n s le c ad re d ' une p r o c é d u r e péna le d i l igen tée à l ' encon t re du 
r e q u é r a n t pa r le j u g e d ' i n s t ruc t ion n" 18 de Ba rce lone p o u r a p p r o p r i a t i o n 
de biens i ndue , le r e q u é r a n t se vit accorder le bénéfice de l 'aide jud ic ia i re 
et u n e avocate lui fut dés ignée d'office. 

Lors de l ' aud ience pub l ique de l 'affaire, l ' avocate d'office du r e q u é r a n t 
souleva, in limine litis, u n e except ion d i la to i re et sollicita du j u g e la 
suspens ion de l ' aud ience , le r e q u é r a n t l ' ayant in fo rmée qu ' i l ne lui 
accorda i t p lus sa confiance p o u r a s su re r sa défense au mot i f qu 'e l l e étai t 
spécia l isée en d ro i t d u t ravai l et non en droi t péna l . P a r un j u g e m e n t du 
22 d é c e m b r e 1997, le j u g e péna l n° 1 de Barce lone re je ta c e t t e except ion 
au mot i f que la spécia l i sa t ion en dro i t p é n a l n ' ex i s ta i t pas en t a n t que 
tel le . Il a jou ta q u e le r e q u é r a n t , qu i n 'ava i t pas dés igné u n avocat de son 
choix, n 'ava i t pas non plus man i fe s t é la vo lonté de se dé f end re lu i -même . 
P a r a i l l eurs , le t r i buna l se ré fé ra à l ' expér ience profess ionnel le de 
l ' avocate . Sur le fond, le t r i buna l r e connu t le r e q u é r a n t coupab le du délit 
d ' a p p r o p r i a t i o n i ndue et le c o n d a m n a à u n e peine de q u a t r e mois 
d ' e m p r i s o n n e m e n t , a insi q u ' a u v e r s e m e n t de d o m m a g e s - i n t é r ê t s à la 
v ic t ime de l ' infract ion. 

Le r e q u é r a n t in te r je ta appe l de ce j u g e m e n t a u p r è s de VAudiencia 
Provincial de Barce lone en con te s t an t la qual i f icat ion j u r i d i q u e d o n n é e par 
le p r e m i e r j u g e aux faits qui lui é t a ien t r ep rochés . Pour ce t t e p rocédure , le 
r e q u é r a n t ob t in t la dés igna t ion d ' un nouvel avocat d'office r é p o n d a n t à ses 
souha i t s . P a r u n a r r ê t con t rad ic to i re du 9 ju i l le t 1998, VAudiencia Provincial 
de Barce lone re je ta l 'appel et conf i rma le j u g e m e n t en t r ep r i s . Ce t a r r ê t fut 
notifié à l 'avoué d'office du r e q u é r a n t le 2 s e p t e m b r e 1998. D ' a p r è s le 
r e q u é r a n t , le dé fenseu r d'office ne lui c o m m u n i q u a pas copie de l ' a r rê t 
conf i rmat i f du j u g e m e n t de c o n d a m n a t i o n . Le r e q u é r a n t s 'adressa 
alors p e r s o n n e l l e m e n t à VAudiencia Provincial afin q u e celle-ci lui notifie 
d i r e c t e m e n t l ' a r rê t du 9 ju i l le t 1998, ce qu i fut fait le 9 s e p t e m b r e 1998. 

Le 23 oc tobre 1998, le r e q u é r a n t fo rma un r ecour s d'amparo a u p r è s du 
T r i b u n a l cons t i t u t i onne l en invoquan t l 'ar t ic le 24 de la C o n s t i t u t i o n (droit 
à un procès é q u i t a b l e ) . D a n s son m é m o i r e en défense du recours d'amparo, 



526 DÉCISION FRANQUESA FREIXAS c. ESPAGNE 

le r e p r é s e n t a n t du r e q u é r a n t préc isa q u e l ' a r rê t de VAudiencia Provincial 
avait é té notifié p e r s o n n e l l e m e n t à ce d e r n i e r le 9 s e p t e m b r e 1998. 

Pa r u n e décis ion du 6 m a i 1999, le T r i b u n a l cons t i t u t ionne l d é c l a r a 
i r recevable le r ecours d'amparo pour t a r d i v e t é , a u x motifs su ivan ts : 

«Ainsi que ce Tribunal l'a déclaré maintes fois (voir notamment les décisions du 
Tribunal constitutionnel n"! 559/1984, 705/1986, 160/1987, 194/1989 et 223/1989), les 
actes de notification transmis au représentant de la partie au procès produisent les 
mêmes effets que ceux transmis à la partie représentée, dès lors que l'article 44 § 2 de 
la loi organique du Tribunal constitutionnel (LOTC) n'exige pas le caractère personnel 
de la notification pour le calcul du délai, et ce indépendamment du fait que les lois de 
droit commun peuvent obliger en outre à procéder à la notification personnelle des 
jugements . En conséquence, prenant en compte le fait qu'il ressort du dossier que 
l'arrêt d'appel fut notifié à l'avoué du requérant le 2 septembre 1998, l'introduction 
du recours d'amparo le 23 octobre 1998 est intervenue hors délai dans la mesure où le 
délai de vingt jours prévu par l'article 44 § 2 de la LOTC pour former ce recours 
constitutionnel a été largement dépassé.» 

B. Le d r o i t i n t e r n e p e r t i n e n t 

/. Loi organique du Tribunal constitutionnel 

Article 44 § 2 

« Le délai pour former un recours d'amparo est de vingt jours à partir de la notification 
de la décision rendue dans le procès judiciaire.» 

2. Code de procédure pénale 

Article 160 

«Les jugements définitifs sont lus et notifiés aux parties et à leurs avoués (...)» 

G R I E F S 

I n v o q u a n t l 'ar t ic le 6 § 3 b) et c) de la Conven t ion , le r e q u é r a n t se p la in t 
de ne pas avoir d isposé en p r e m i è r e i n s t ance d ' u n avocat d'office spécial isé 
en dro i t péna l pour a s s u r e r sa défense . Il se p la in t é g a l e m e n t du rejet 
de son recours d'amparo pa r le T r i b u n a l cons t i t u t i onne l pour t a rd ive t é . 
Il e s t ime q u e le fait que le T r i b u n a l cons t i t u t i onne l a pris c o m m e 
point de d é p a r t du déla i de vingt j o u r s i m p a r t i p o u r l ' i n t roduc t ion du 
recours d'amparo la d a t e de not i f icat ion de l ' a r rê t de VAudiencia Provincial 
de Barce lone à son avoué d'office et non la d a t e de not i f icat ion à lui 
p e r s o n n e l l e m e n t , est c o n t r a i r e à la Conven t i on . 
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E N D R O I T 

E Le r e q u é r a n t se p la in t de n e pas avoir bénéficié en p r e m i è r e 
i n s t ance d ' u n avocat d'office spécial isé en d ro i t p é n a l p o u r a s s u r e r sa 
défense . Il invoque l 'ar t icle 6 § 3 b) et c) de la Conven t ion , a insi libellé : 

«3. Tout accusé a droit notamment à: 

(...) 

b) disposer du temps et des facilités nécessaires à la préparation de sa défense ; 

c) se défendre lui-même ou avoir l'assistance d'un défenseur de son choix et, s'il n'a 
pas les moyens de rémunérer un défenseur, pouvoir être assisté gratui tement par un 
avocat d'office, lorsque les intérêts de la justice l 'exigent;» 

La C o u r rappe l le en p r e m i e r lieu que , selon la j u r i s p r u d e n c e c o n s t a n t e 
des o r g a n e s de la Conven t ion , l 'ar t ic le 6 § 3 c) ne g a r a n t i t pas le dro i t de 
choisir le dé fenseu r qui sera c o m m i s pa r le t r i buna l , pas plus qu ' i l ne 
g a r a n t i t le d ro i t d ' ê t r e consu l t é à p ropos du choix d ' un d é f e n s e u r c o m m i s 
d'office (X c. A l l e m a g n e , r e q u ê t e n° 6946/75 , décis ion de la C o m m i s s i o n 
du 6 ju i l le t 1976, Décis ions et R a p p o r t s (DR) 6, p. 114; F. c. Suisse, 
r e q u ê t e n" 12152/86, décis ion de la C o m m i s s i o n du 9 ma i 1989, D R 61 , 
p. 171). 

Le b u t d e la C o n v e n t i o n cons is te à p r o t é g e r des d r o i t s non pas 
t h é o r i q u e s ou i l lusoires ma i s conc re t s et effectifs ( a r r ê t Airey c. I r l ande 
du 9 oc tobre 1979, sér ie A n" 32, pp . 12-14, § 24). Il a p p a r t i e n t , dès lors, 
aux a u t o r i t é s c o m p é t e n t e s p o u r l 'octroi de l ' ass is tance judicia i re g r a tu i t e 
et la n o m i n a t i o n d ' un dé fenseu r d'office d e veil ler à ce q u e ce de rn i e r 
puisse a s s u r e r de m a n i è r e effective la défense de l 'accusé (voir, mutatis 
mutandis, a r r ê t Ar t ico c. I tal ie du 13 ma i 1980, série A n" 37, pp . 15-16, § 33). 

En l 'espèce, le r e q u é r a n t s'est vu accorder le bénéfice de l 'aide 
jud ic i a i r e et dés igne r c o m m e dé fenseu r d'office une avocate qu i , d ' ap rès 
le r e q u é r a n t , n ' é t a i t p a s spécia l i sée e n dro i t péna l . Toute fo i s , ce fait ne 
s au ra i t en soi i nd ique r q u e le dro i t du r e q u é r a n t g a r a n t i pa r l 'ar t icle 6 
§ 3 c) de la Conven t i on n ' a pas é t é effect ivement r e spec t é en l 'espèce. 
En effet, la C o u r n o t e , en pa r t i cu l i e r , que le r e q u é r a n t se l imi te à 
c o n t e s t e r de m a n i è r e g é n é r a l e la c o m p é t e n c e de l ' avocate dés ignée 
d'office au mot i f que , d ' a p r è s lui, elle é ta i t spécia l isée en droi t du travai l 
et non en dro i t péna l . Il n ' a p p o r t e a u c u n é l é m e n t sé r ieux à l ' appui de son 
a f f i rmat ion selon laquel le l 'avocate ainsi dés ignée é ta i t i n c o m p é t e n t e . Au 
d e m e u r a n t , et ainsi q u e l'a c o n s t a t é le t r i b u n a l de p r e m i è r e i n s t ance , le 
r e q u é r a n t , l u i -même avocat , n ' a p a s j u g é o p p o r t u n de se défendre 
p e r s o n n e l l e m e n t ou d e dés igne r un avocat de son choix. P a r t a n t , la 
C o u r n ' aperço i t a u c u n e a p p a r e n c e de viola t ion des disposi t ions de la 
Conven t ion . Il s 'ensui t que ce t t e p a r t i e de la r e q u ê t e doit ê t r e re je tée 
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c o m m e m a n i f e s t e m e n t ma l fondée, c o n f o r m é m e n t à l 'ar t icle 35 § 3 de la 
Conven t i on . 

2. Le r e q u é r a n t se p la in t é g a l e m e n t q u e le rejet de son recours 
d'amparo pa r le T r i b u n a l cons t i t u t i onne l pour t a rd ive t é a enfre in t la 
Conven t i on . 

La C o u r e s t ime q u e ce gr ief doi t ê t r e e x a m i n é sous l 'angle du droi t 
d 'accès à un t r i b u n a l g a r a n t i pa r l 'ar t ic le 6 § 1 de la C o n v e n t i o n , don t la 
pa r t i e p e r t i n e n t e est ainsi l ibe l lée : 

«Toute personne a droit à ce que sa cause soit entendue équitablement (...) par un 
tribunal indépendant et impartial, établi par la loi, qui décidera (...) du bien-fondé de 
toute accusation en matière pénale dirigée contre elle (...) » 

La C o u r rappe l le toutefois qu 'e l le n ' a pas pour t â che de se s u b s t i t u e r 
aux ju r id i c t ions i n t e r n e s . C 'es t au p r e m i e r chef aux a u t o r i t é s na t iona l e s , 
et n o t a m m e n t aux cours et t r i b u n a u x , qu' i l i ncombe d ' i n t e r p r é t e r la 
légis lat ion i n t e r n e (voir, p a r m i b e a u c o u p d ' a u t r e s , les a r r ê t s Te jedor 
G a r c i a c. E s p a g n e du 16 d é c e m b r e 1997, Recueil des arrêts et décisions 
1997-VIII, p . 2796, § 3 1 , Brua l l a G o m c z de la T o r r e c. E s p a g n e du 
19 d é c e m b r e 1997, Recueil 1997-VIII, p . 2955, § 3 1 , Edif icaciones M a r c h 
Gal lego S.A. c. Espagne d u 19 février 1998, Recueil 1998-1, p . 290, § 33 , et 
Pé rez de R a d a Cavani l l es c. E s p a g n e du 28 oc tobre 1998, Recueil 1998-VIII, 
p . 3255, § 43) . Le rôle de la C o u r se l imi te à vérifier la compa t ib i l i t é avec la 
Conven t i on des effets de pare i l le i n t e r p r é t a t i o n . C e l a est p a r t i c u l i è r e m e n t 
vra i s ' ag issant de l ' i n t e rp r é t a t i on pa r les t r i b u n a u x des règles de n a t u r e 
p rocédu ra l e tel les q u e les déla is r ég i s san t le dépô t de d o c u m e n t s ou 
l ' in t roduc t ion de recours (voir, mutatis mutandis, l ' a r rê t Te j edo r G a r c î a 
p réc i t é , p . 2796, § 31) . La C o u r e s t ime p a r a i l leurs que la r é g l e m e n t a t i o n 
re la t ive aux formal i t és et aux déla is à r e spec t e r pour fo rmer un recours 
vise à a s s u r e r u n e b o n n e a d m i n i s t r a t i o n de la j u s t i c e e t le r espec t , en 
pa r t i cu l i e r , du pr inc ipe de la sécur i t é j u r i d i q u e . Les in t é res sés doivent 
s ' a t t e n d r e à ce q u e ces règles soient app l iquées . 

En l 'espèce, le T r i b u n a l cons t i t u t i onne l a é t é a m e n é à a p p l i q u e r sa 
j u r i s p r u d e n c e c o n c e r n a n t le calcul d u dé la i d e vingt j o u r s prévu p a r 
l 'ar t ic le 44 § 2 de la loi o r g a n i q u e du T r i b u n a l cons t i t u t i onne l pour 
l ' in t roduc t ion du recours d'amparo, et en pa r t i cu l i e r la d é t e r m i n a t i o n du 
dies a quo à r e t e n i r pour l ' i n t roduc t ion dud i t r ecours . Il a e s t imé q u e le 
déla i c o m m e n ç a i t à cour i r à p a r t i r de la d a t e de not i f icat ion de l ' a r rê t de 
VAudiencia Provincial de Barce lone à l 'avoué du r e q u é r a n t , à savoir le 
2 s e p t e m b r e 1998, et non à p a r t i r de la d a t e de not i f icat ion pe r sonne l l e 
au r e q u é r a n t . La C o u r e s t ime q u ' u n e tel le i n t e r p r é t a t i o n de la 
légis lat ion i n t e r n e n ' a p p a r a î t pas c o m m e é t a n t , en soi, d é r a i s o n n a b l e ou 
con t r a i r e à la Conven t i on . 

C e r t e s , le r e q u é r a n t sou t i en t q u e son avoué d'office ne lui a pas 
c o m m u n i q u é l ' a r rê t de VAudiencia Provincial et qu ' i l n ' a pu p r é s e n t e r son 
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recours d'amparo q u ' u n e fois qu ' i l en a o b t e n u not i f icat ion pe r sonne l l e , le 
29 s e p t e m b r e 1998. A cet éga rd , la C o u r n 'exc lu t pas q u ' u n p rob l ème 
puisse se poser sous l ' angle d e l 'accès à u n t r i b u n a l l o r s q u ' u n r ecou r s est 
déc la ré i r recevable pour un défau t de formal i tés i m p u t a b l e au dé fenseur 
d'office du r e q u é r a n t . Toutefo is , elle observe en l 'espèce q u e d a n s son 
recours d'amparo, le r e p r é s e n t a n t du r e q u é r a n t préc isa q u e l ' a r rê t de 
YAudiencia Provincial de Barce lone du 9 ju i l l e t 1998 avai t é t é notifié 
p e r s o n n e l l e m e n t à ce d e r n i e r dès le 9 s e p t e m b r e 1998. A suppose r donc 
q u e ce t t e d a t e soit cons idé rée c o m m e le dies a quo, aux fins du calcul du 
déla i de vingt j o u r s prévu pour la fo rma t ion du recours d'amparo, la C o u r 
note q u e le r e q u é r a n t n ' a de t ou t e m a n i è r e in t rodu i t son recours d'amparo 
q u e le 23 oc tobre 1998, soit l a r g e m e n t au-de là du dé la i de vingt j o u r s 
prévu pa r l 'ar t ic le 44 § 2 de la loi o r g a n i q u e d u T r i b u n a l cons t i tu t ionne l . 

C o m p t e t e n u de ce qu i p r écède , c e t t e p a r t i e de la r e q u ê t e doit 
ê t r e r e j e t ée c o m m e é t a n t m a n i f e s t e m e n t ma l fondée en app l ica t ion de 
l 'ar t ic le 35 § 3 de la C o n v e n t i o n . 

P a r ces motifs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY' 

Qualifications of an officially assigned lawyer 

Article 6 § 3 (c) 

Defending oneself with assistance of defence counsel - Qualifications of an officially assigned 
lawyer - Officially assigned lawyer - Lack of substantial evidence to support assertion of 
incompetence 

* 
* * 

The applicant, who is a lawyer, was granted legal aid in connection with criminal 
proceedings against him. A lawyer was assigned by the court to assist him. At the 
hearing the lawyer raised an objection on the ground that the applicant opposed 
her appointment because she was not specialised in criminal law. The judge 
dismissed the objection. He held, firstly, that criminal law, as such, did not 
constitute a specialisation. He further noted that the applicant had not expressed 
any intention of defending himself or of appointing a lawyer of his choice. The 
judge also referred to the considerable professional experience of the lawyer who 
had been assigned by the court to assist him. The applicant was convicted of the 
offence with which he had been charged and sentenced. He lodged an appeal 
against that judgment with the Audiencia Provincial. A new lawyer was appointed 
by that court to assist him. On 9 July 1998 the Audiencia Provincial upheld 
the lower court's judgment. Judgment was served on the applicant's officially 
assigned lawyer on 2 September 1998. According to the applicant, the officially 
assigned lawyer did not send him a copy of the judgment. He therefore requested 
the court to serve it on him personally. This was done on 9 September 1998. On 
23 October 1998 the applicant lodged an amparo appeal against that decision with 
the Constitutional Court. The Constitutional Court dismissed his appeal as being 
out of time, holding that the twenty-day time-limit for lodging an amparo appeal 
had expired since the applicant's lawyer had known of the Audiencia Provincial's 
judgment since 2 September 1998. 

Held 
(1) Article 6 § 3 (c): It was for the relevant authorities empowered to grant legal 
aid and to appoint defence counsel to ensure that the latter could defend the 
accused effectively. In the instant case the fact that the lawyer assigned by the 
court to assist the applicant in the criminal proceedings against him was not 
specialised in criminal law did not suffice in itself to conclude that his right under 
Article 6 § 3 (c) had not been effectively respected. The applicant had not provided 
any substantial evidence in support of his assertion that the lawyer in question was 

1. This summary by the Registry does not bind the Court. 
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incompetent. Moreover, as had been noted by the first-instance court, although he 
was himself a lawyer he had chosen not to defend himself or to appoint a lawyer of 
his choice: manifestly ill-founded. 
(2) Article 6 § 1: It was for the domestic courts to interpret rules of a procedural 
nature such as time-limits governing the filing of documents or the lodging of 
appeals. The Court 's role was confined to ascertaining whether the effects of such 
an interpretation were compatible with the Convention. The rules governing the 
formal steps to be taken and the time-limits to be complied with in lodging 
an appeal were aimed at ensuring the proper administration of justice and 
compliance, in particular, with the principle of legal certainty. In the present case 
the Constitutional Court had applied its case-law concerning the calculation of the 
statutory twenty-day time-limit for the lodging of an amparo appeal and, in 
particular, the determination of the starting-point of the period in which the said 
appeal could be lodged. Accordingly, it had held that the time-period had started 
running from the dale on which the judgment of the Audiencia Provincial had been 
served on the applicant's lawyer, and not from the date on which it had been 
personally served on the applicant. The applicant had submitted that his officially 
assigned lawyer had not sent him a copy of the Audiencia Provincial's judgment and 
that he had not been able to lodge his appeal until it had been served on him 
personally. An issue might arise from the standpoint of access to a court if an 
appeal was declared inadmissible as a result of the failure by an officially 
assigned lawyer to comply with a formal requirement. However, even if the date 
considered to be the starting-point was the date on which the judgment in question 
had been served on the applicant, the statutory time-limit for lodging an amparo 
appeal had been exceeded: manifestly ill-founded. 
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T H E F A C T S 

T h e app l i can t [Mr R a m o n F r a n q u e s a Fre ixas ] is a Span i sh na t i ona l 
who was bo rn in 1943 and lives in T a r r a g o n a . He is a lawyer. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t h e case , as s u b m i t t e d by t h e app l i can t , m a y b e 
s u m m a r i s e d as follows. 

In connec t ion wi th c r imina l p roceed ings for m i s a p p r o p r i a t i o n of asse ts 
b rough t aga ins t the appl ican t by Ba rce lona inves t iga t ing judge no. 18, the 
appl ican t was a w a r d e d legal aid a n d a lawyer was ass igned by t h e cour t t o 
assist h im . 

At the public h e a r i n g of the case t he app l i can t ' s officially ass igned 
lawyer ra i sed a n object ion, as a p r e l i m i n a r y issue , on the g r o u n d t h a t the 
appl ican t h a d in fo rmed he r t h a t he no longer had confidence in h e r abil i ty 
to r e p r e s e n t h im because she special ised in l abour law a n d not c r imina l 
law. She asked the j u d g e to s u s p e n d the h e a r i n g . In a j u d g m e n t of 
22 D e c e m b e r 1997 Barce lona c r imina l cour t j u d g e no. 1 d i smissed tha t 
object ion on the g r o u n d t h a t c r imina l law, as such , did not cons t i t u t e a 
specia l i sa t ion . H e a d d e d t h a t t he app l i can t , w h o had not a p p o i n t e d a 
lawyer of his choice, had not expressed any in t en t ion to de fend h imsel f 
e i the r . H e also r e fe r red to t h e lawyer ' s profess ional expe r i ence . O n 
the m e r i t s , the cour t found t h e app l ican t gui l ty of t he offence of 
m i s a p p r o p r i a t i o n , s en t enced h im to four m o n t h s ' i m p r i s o n m e n t and 
o r d e r e d h im to pay d a m a g e s to t he vict im of t he offence. 

T h e appl ican t appea l ed aga ins t t h a t j u d g m e n t to t he Barce lona 
Audiencia Provincial. H e d i spu ted t he j u d g e ' s legal classif ication of t he 
offence wi th which h e h a d b e e n c h a r g e d . A new lawyer - th is t i m e one 
m a t c h i n g his r e q u i r e m e n t s - was a p p o i n t e d by t h a t cour t to assist h im. 
In a j u d g m e n t of 9 J u l y 1998, de l ivered af ter p roceed ings d e e m e d to be 
inter partes, the Ba rce lona Audiencia Provincial d i smissed the a p p e a l and 
u p h e l d t he lower cou r t ' s j u d g m e n t . T h a t j u d g m e n t was served on the 
app l i can t ' s officially ass igned lawyer on 2 S e p t e m b e r 1998. Accord ing to 
the app l i can t , t he officially ass igned lawyer did not send h im a copy of 
the j u d g m e n t upho ld ing his convict ion. T h e app l ican t the re fo re personal ly 
c o n t a c t e d t h e Audiencia Provincial a s k i n g it to serve t h e j u d g m e n t of 9 July 
1998 on h im direct ly , which was done on 9 S e p t e m b e r 1998. 

O n 23 O c t o b e r 1998 the app l i can t lodged an amparo appea l w i th the 
C o n s t i t u t i o n a l C o u r t . H e rel ied on Ar t ic le 24 of t h e C o n s t i t u t i o n (r ight 
to a fair t r i a l ) . In his g r o u n d s in suppor t of his amparo appea l , the 
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app l i can t ' s r e p r e s e n t a t i v e s t a t e d tha t t he j u d g m e n t of t he Audiencia 
Provincial had b e e n served personal ly on his cl ient on 9 S e p t e m b e r 1998. 

In a decis ion of 6 May 1999 the C o n s t i t u t i o n a l C o u r t held t he amparo 
a p p e a l t o be inadmiss ib le on t he g r o u n d t h a t it h a d b e e n lodged out of 
t i m e . T h e cour t gave the following reasons for its decision: 

"As this court has stated on many occasions (see, among others, the decisions of the 
Constitutional Court 559/1984, 705/1986, 160/1987, 194/1989 and 223/1989), service of 
documents on the representative of a party to a trial shall produce the same effects as 
service on the represented party where section 44(2) of the Constitutional Court Act 
(CCA) does not require personal service for the purpose of calculating the relevant 
time-period. That is so irrespective of the fact that the rules of ordinary law can 
impose an additional requirement of serving judgments personally. Consequently, if 
account is taken of the fact, as can be seen from the file, that the appellate court's 
judgment was served on the applicant's lawyer on 2 September 1998, the amparo appeal 
of 23 October 1998 was lodged out of lime because it was lodged long after the 
twenty-day timc-limil provided for by section 44(2) of the CCA for lodging a 
constitutional appeal." 

B. R e l e v a n t d o m e s t i c law 

1. Constitutional Court Act 

Section 44(2) 

"The time-limit for lodging an amparo appeal shall be twenty days from service of the 
decision delivered in the judicial proceedings." 

2. Code of Criminal Procedure 

Article 160 

"Final judgments shall be delivered and served on the parties and their lawyers ..." 

COMPLAINTS 

Relying on Art ic le 6 § 3 (b) and (c) of the C o n v e n t i o n , t he app l ican t 
c o m p l a i n e d t h a t a t first i n s t ance he h a d not b e e n de fended by a n 
officially ass igned lawyer special ised in c r imina l law. H e also compla ined 
of t he C o n s t i t u t i o n a l C o u r t ' s decision d i smiss ing his amparo appea l on t he 
g r o u n d t h a t it was ou t of t i m e . H e s u b m i t t e d t h a t t he fact t h a t t he 
C o n s t i t u t i o n a l C o u r t had t a k e n the d a t e of service of t he Barce lona 
Audiencia Provincial's j u d g m e n t on his officially ass igned lawyer as t h e 
d a t e for ca l cu la t ing t he twenty-day t ime- l imi t for lodging a n amparo 
appea l , and not t h a t of t he d a t e of service of the j u d g m e n t on h im 
personal ly , was c o n t r a r y to t he Conven t ion . 



FRANQUESA FREIXAS v. SPAIN DECISION 537 

T H E L A W 

1. T h e app l ican t compla ined t h a t in t he p roceed ings at first ins tance 
he had not been de fended by an officially ass igned lawyer special ised in 
c r imina l law. H e re l ied on Art ic le 6 § 3 (b) a n d (c) of t he Conven t ion , 
which provides : 

"Everyone charged with a criminal offence has the following minimum rights: 

(b) to have adequate time and facilities for the preparation of his defence; 

(c) to defend himself in person or through legal assistance of his own choosing or, if 
he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require;" 

T h e C o u r t r e i t e r a t e s first t h a t , accord ing to the es tab l i shed case-law of 
t he Conven t i on ins t i tu t ions , Art ic le 6 § 3 (c) does not g u a r a n t e e t he r ight 
to choose a n official defence counse l w h o is a p p o i n t e d by t h e cour t , nor 
does it g u a r a n t e e a r ight to be consu l t ed wi th r e g a r d to t he choice of an 
official defence counse l (see X v. G e r m a n y , appl ica t ion no. 6946/75, 
C o m m i s s i o n decision of 6 J u l y 1976, Decis ions a n d R e p o r t s (DR) 6, p . 114, 
a n d F. v. Swi tzer land , appl ica t ion no. 12152/86, C o m m i s s i o n decision of 
9 May 1989, D R 6 1 , p. 171). 

T h e C o n v e n t i o n is i n t e n d e d to g u a r a n t e e not r igh t s t h a t are 
theo re t i ca l or i l lusory but r igh t s t h a t a r e prac t ica l and effective (see the 
Airey v. I r e l and j u d g m e n t of 9 O c t o b e r 1979, Ser ies A no. 32, pp . 12-14, 
§ 24) . Accordingly, it is for the au tho r i t i e s e m p o w e r e d to g r a n t free legal 
aid and to appo in t a defence counsel to e n s u r e t h a t the l a t t e r can defend 
the accused effectively (see , mutatis mutandis, the Ar t ico v. I taly j u d g m e n t 
of 13 May 1980, Ser ies A no. 37, pp . 15-16, § 33) . 

In the i n s t an t case t he app l ican t was a w a r d e d legal aid and ass igned as 
defence counsel a lawyer who , accord ing to h im, did not special ise in 
c r imina l law. However , t h a t fact does not in i tself m e a n t h a t the 
app l i can t ' s r ight g u a r a n t e e d by Art ic le 6 § 3 (c) of t h e Conven t ion 
was not effectively r e spec ted in the p re sen t case . T h e C o u r t n o t e s , in 
pa r t i cu l a r , t h a t t he app l ican t confined h imsel f to cas t ing d o u b t genera l ly 
on t he officially ass igned lawyer 's abil i ty to defend h im on t h e g round tha t , 
in his submiss ion , she specia l ised in l abour law, not c r imina l law. H e did 
not submi t any p laus ib le evidence to suppor t his a s se r t i on t h a t the 
officially ass igned lawyer was i n c o m p e t e n t . Moreover , a n d as t he cour t of 
first i n s t ance found, t h e app l i can t , h imse l f a lawyer, chose not to defend 
h imse l f or to ins t ruc t a lawyer of his choice. T h e C o u r t does not therefore 
perceive any a p p e a r a n c e of a violat ion of the provisions of t he Conven t ion . 
It follows t h a t th is p a r t of t h e app l ica t ion m u s t be re jec ted as mani fes t ly 
il l-founded in acco rdance wi th Art ic le 35 § 3 of the Conven t ion . 
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2. T h e appl ican t also compla ined t h a t the d ismissa l by the 
C o n s t i t u t i o n a l C o u r t ' s of his amparo appea l for be ing out of t i m e was in 
viola t ion of the Conven t i on . 

T h e C o u r t cons iders tha t th is c o m p l a i n t m u s t be e x a m i n e d from the 
s t a n d p o i n t of the r ight of access to a t r i b u n a l , g u a r a n t e e d by Ar t ic le 6 § 1 
of t he C o n v e n t i o n , t he re levan t p a r t of which provides : 

"In the determination of... any criminal charge against him, everyone is entitled to a 
lair ... hearing ... by an independent and impartial tribunal established by law." 

T h e C o u r t r e i t e r a t e s , however , t ha t its task is not to s u b s t i t u t e itself for 
t he d o m e s t i c cou r t s . It is in t he first p lace for the na t iona l a u t h o r i t i e s , a n d 
no tab ly the cour t s , to i n t e r p r e t d o m e s t i c law (see , a m o n g m a n y o t h e r 
a u t h o r i t i e s , the Te j cdo r Garc i a v. Spain j u d g m e n t of 16 D e c e m b e r 1997, 
Reports of Judgments and Decisions 1997-VIII, p . 2796, § 3 1 ; the Brua l la G o m e z 
de la T o r r e v. Spain j u d g m e n t of 19 D e c e m b e r 1997, Reports 1997-VIII, 
p. 2955, § 3 1 ; the Edif icaciones M a r c h Ga l l ego S.A. v. Spain j u d g m e n t of 
19 F e b r u a r y 1998, Reports 1998-1, p . 290, § 33; and the Pe rez de R a d a 
Cavan i l l e s v. Spain j u d g m e n t of 28 O c t o b e r 1998, Reports 1998-VIII, 
p . 3255, § 43) . T h e C o u r t ' s role is confined to a s c e r t a i n i n g w h e t h e r t he 
effects of such a n i n t e r p r e t a t i o n a re compa t ib l e wi th t he Conven t ion . 
T h i s appl ies in p a r t i c u l a r t o t he i n t e r p r e t a t i o n by t h e cou r t s of ru les of a 
p r o c e d u r a l n a t u r e such as t ime- l imi t s gove rn ing the filing of d o c u m e n t s 
or the lodging of appea l s (see, mutatis mutandis, t he Te j edo r G a r c i a 
j u d g m e n t ci ted above, p . 2796, § 31) . T h e C o u r t fu r the r cons iders t h a t 
t he rules govern ing the formal s teps to be t a k e n and the t ime- l imi t s to be 
compl ied wi th in lodging an a p p e a l a r e a i m e d at e n s u r i n g the p rope r 
a d m i n i s t r a t i o n of jus t i ce and compl i ance , in pa r t i cu l a r , wi th the pr inciple 
of legal ce r t a in ty . L i t igan t s should expect those rules to be appl ied . 

In the p r e s e n t case t he C o n s t i t u t i o n a l C o u r t appl ied its case- law 
conce rn ing the ca lcu la t ion of t he twenty-day t ime- l imi t laid down by 
sect ion 44(2) of t he C o n s t i t u t i o n a l C o u r t Act for t he lodging of an amparo 
appea l and , in pa r t i cu l a r , the d e t e r m i n a t i o n of the s t a r t i ng -po in t of t he 
per iod in which the said appea l could be lodged. It held t h a t t he t ime-
per iod had s t a r t e d r u n n i n g from the d a t e on which the j u d g m e n t of t he 
Barce lona Audiencia Provincial had been served on the app l i can t ' s lawyer, 
t ha t is, 2 S e p t e m b e r 1998, a n d not from the d a t e on which it had been 
persona l ly served on the app l i can t . T h e C o u r t cons iders t h a t t h a t 
cons t ruc t ion of t he d o m e s t i c law does no t , in itself, a p p e a r to be c o n t r a r y 
to the Conven t ion . 

Admi t t ed ly , t he app l ican t s u b m i t t e d t h a t his officially a s s igned lawyer 
had not sent h im the Audiencia Provincial's j u d g m e n t a n d t h a t he had not 
b e e n able to lodge his amparo a p p e a l unt i l it had been served on h im 
persona l ly on 29 S e p t e m b e r 1998. In t h a t connec t ion the C o u r t does not 
exc lude t he possibili ty tha t an issue m a y ar i se from the s t a n d p o i n t of 
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access to a cour t if an appea l is dec la red inadmiss ib le as a resu l t of the 
failure by an officially ass igned lawyer to comply wi th a formal 
r e q u i r e m e n t . However , in t he i n s t an t case it observes t h a t , in his amparo 
appea l , t he app l i can t ' s lawyer s t a t e d t h a t the Ba rce lona Audiencia 
Provincial's j u d g m e n t of 9 J u l y 1998 had b e e n served persona l ly on the 
appl icant on 9 S e p t e m b e r 1998. Even suppos ing t h a t t h a t d a t e were 
cons ide red to be t h e s t a r t i ng -po in t for t he pu rposes of ca l cu l a t ing the 
twenty-day t ime- l imi t laid down for lodging an amparo appea l , t h e C o u r t 
no tes t h a t t he app l ican t did not in any event lodge his amparo appea l unt i l 
23 O c t o b e r 1998, by which t ime the twenty-day t ime- l imi t laid down by 
sect ion 44(2) of t he C o n s t i t u t i o n a l C o u r t Act h a d been subs tan t ia l ly 
exceeded . 

H a v i n g r e g a r d t o t h e foregoing, th is p a r t of t he app l ica t ion m u s t be 
re jec ted as be ing manifes t ly il l-founded accord ing to Art ic le 35 § 3 of the 
Conven t ion . 

For t he se r easons , the C o u r t unan imous ly 

Declares the appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

Applicabilité de l'article 6 à une procédure d'extradition 

Article 6 § 1 

Applicabilité - Non-applicabililé de l'article 6 aux procédures d'extradition - Procédure 
d'extradition - Droits et obligations de caractère civil - Accusation en matière pénale 

* 
* * 

Le requérant, de nationalité yougoslave, se plaignait des conditions dans lesquelles 
s'est déroulée la procédure d'extradition dont il a fait l'objet, et notamment de sa 
durée. 

Article 6 § 1 : le droit de ne pas être extradé ne figure pas, comme tel, au nombre 
des droits et libertés reconnus dans la Convention et ses Protocoles. La procédure 
d'extradition ne portait ni sur des droits et obligations de caractère civil du 
requérant ni sur le bien-fondé d'une accusation en matière pénale dirigée contre 
lui au sens de l'article 6: incompatibilité ralione materiae. 

Jurisprudence citée par la Cour 

K. et F. c. Pays-Bas, requête n" 12543/86, décision de la Commission du 2 décembre 
1986, Décisions et rapports 51 
Farmakopoulos c. Belgique, requête n" 11683/85, décision de la Commission du 
8 février 1990, Décisions et rapports 64 
B., H. et L. c. Autriche, requête n" 15776/89, décision de la Commission du 
5 décembre 1989, Décisions et rapports 64 
Raidi c. Autriche, requête n" 25342/94, décision de la Commission du 4 septembre 
1995, Décisions et rapports 82-B 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. Ro land Raf ] , qui se dit de na t iona l i t é yougoslave, es t 
né en 1949 et est inca rcé ré à la pr i son de M a d r i d III. Il est r e p r é s e n t é 
devan t la C o u r pa r M° E. Rodr iguez Gonza lez , avocat au b a r r e a u d e 
M a d r i d . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té exposés p a r le r e q u é r a n t , 
peuven t se r é s u m e r c o m m e sui t . 

Le 11 avril 1997, le r e q u é r a n t fut a r r ê t é à T o r r e m o l i n o s (Malaga) et 
mis en d é t e n t i o n p a r u n e o r d o n n a n c e du j u g e cen t r a l d ' i n s t ruc t i on de 
M a d r i d en exécu t ion d 'un m a n d a t d ' a r r ê t dél ivré p a r In t e rpo l . Le 9 mai 
1997, les a u t o r i t é s f rançaises d e m a n d è r e n t au g o u v e r n e m e n t espagnol 
l ' ex t r ad i t ion du r e q u é r a n t , p o u r viol avec t o r t u r e et s é q u e s t r a t i o n de son 
a n c i e n n e c o m p a g n e , la m è r e de son fils, c o m m i s le 19 aoû t 1996. P a r une 
décision du 23 oc tobre 1998, la c h a m b r e péna l e de VAudiencia National 
au to r i s a l ' ex t r ad i t ion du r e q u é r a n t . 

Le r e q u é r a n t p r é s e n t a u n recours de sûplica con t re ce t t e décision, 
faisant valoir que l 'Eta t f rançais n 'ava i t pas p r é s e n t é la d e m a n d e 
d ' e x t r a d i t i o n c o n f o r m é m e n t a u x condi t ions posées pa r le droi t espagnol . 
P a r une décision du 14 d é c e m b r e 1998, la c h a m b r e péna le de VAudiencia 
National, s i égean t en séance p lén iè re , conf i rma la décis ion a t t a q u é e et 
j u g e a non fondées les a l l éga t ions du r e q u é r a n t selon lesquel les les 
fo rmal i t és de la p r o c é d u r e d ' e x t r a d i t i o n n ' ava ien t pas é té r e spec t ée s . 

Le 18 février 1999 le r e q u é r a n t d e m a n d a à VAudiencia National 
d ' accé lé re r la p r o c é d u r e d ' e x t r a d i t i o n ou de le r e m e t t r e en l ibe r té . Le 
19 février 1999, le m i n i s t è r e de la J u s t i c e in fo rma le p rés iden t de la 
c h a m b r e péna le de VAudiencia National q u e le Conse i l des min i s t r e s 
c o n s e n t a i t à l ' ex t rad i t ion du r e q u é r a n t . P a r u n e décision du 4 m a r s 1999, 
VAudiencia National in forma In te rpo l q u e t ou t e s les d isposi t ions avaient 
é t é pr ises p o u r l ' ex t rad i t ion du r e q u é r a n t . 

P a r u n e décision du 25 m a r s 1999, la c h a m b r e péna l e de VAudiencia 
National a u t o r i s a la p ro longa t ion de la d é t e n t i o n provisoire pour une 
pé r iode m a x i m a l e d ' u n an , soit j u s q u ' a u 11 avril 2000, cons idé ran t que 
l ' ex t rad i t ion avai t dé jà é té déc idée p a r u n e décision du 14 d é c e m b r e 
1998, devenue défini t ive, et que seule m a n q u a i t la conf i rma t ion du 
g o u v e r n e m e n t . UAudiencia National déc ida le 26 avril 1999 de r e j e t e r le 
r ecours de sûplica p r é s e n t é p a r le r e q u é r a n t et de conf i rmer la décision 
a t t a q u é e . 
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P a r a l l è l e m e n t , le 5 avril 1999, VAudiencia Provincial de M a l a g a s ignala 
q u e le r e q u é r a n t é t a i t imp l iqué d a n s une p r o c é d u r e p e n d a n t e devan t 
c e t t e ju r id i c t ion , et q u ' u n e aud ience devai t avoir lieu devan t elle le 18 m a i 
1999. Le 13 avril 1999, le r e q u é r a n t fut l ibéré d a n s le c ad re de ce t t e 
i n s t ance , ma i s d e m e u r a éc roué en vue de son ex t r ad i t i on . Le 28 avril 
1999, le m i n i s t è r e publ ic in fo rma le j u g e cen t r a l d ' i n s t ruc t ion q u e 
l ' ex t r ad i t i on du r e q u é r a n t devai t a t t e n d r e l ' issue de la p r o c é d u r e péna le 
en cours . 

Le r e q u é r a n t fo rma un recours cYamparo devan t le T r i b u n a l 
cons t i t u t ionne l , sur le f o n d e m e n t des ar t ic les 17 § 4 (droit à la l iber té) 
et 24 (droit à u n procès équ i t ab l e d a n s u n déla i r a i sonnab le ) de la 
C o n s t i t u t i o n . P a r u n e décision du 30 j u i n 1999, la h a u t e j u r id i c t ion 
déc l a r a le r ecours i r recevable . C o n c e r n a n t le gr ief t i ré de la d u r é e 
de la p r o c é d u r e , elle re leva qu' i l n 'ava i t pas é té fo rmulé devan t les 
j u r id i c t ions o rd ina i r e s et le re je ta pour n o n - é p u i s e m e n t des voies de 
recours i n t e r n e s . Q u a n t au gr ief re la t i f à la d u r é e de la d é t e n t i o n 
provisoire , elle e s t i m a q u ' u n e tel le d u r é e é ta i t jus t i f iée et avai t pour but 
d 'év i te r la fuite du r e q u é r a n t . Elle a jouta que le fait d 'avoir au to r i s é 
j ud i c i a i r emen t l ' ex t rad i t ion , qu i é ta i t p e n d a n t e en a t t e n d a n t q u e le 
g o u v e r n e m e n t déc ide de r e m e t t r e le r e q u é r a n t aux a u t o r i t é s f rançaises , 
ainsi que la n a t u r e du déli t p o u r lequel l ' ex t r ad i t ion avait é té d e m a n d é e , 
cons t i t ua i en t des motifs r a i sonnab les et non a r b i t r a i r e s jus t i f i an t le 
m a i n t i e n du r e q u é r a n t en d é t e n t i o n . 

Le 21 s e p t e m b r e 1999, le r e q u é r a n t p r é s e n t a u n e nouvel le d e m a n d e 
de l ibéra t ion à VAudiencia National, a l l éguan t la d u r é e excessive de la 
p r o c é d u r e d ' ex t r ad i t i on . C e t t e d e m a n d e ainsi q u e le r ecour s de sûplica 
p r é s e n t é u l t é r i e u r e m e n t furent re je tés les 6 oc tobre et 15 n o v e m b r e 1999 
r e s p e c t i v e m e n t . 

B. Le dro i t i n t e r n e p e r t i n e n t 

L Code de procédure pénale 

Article 503 

«Le juge ne peut ordonner la détention provisoire que si les conditions suivantes sont 
remplies : 

Il doit être établi qu'un acte pouvant constituer un délit a été commis. 

Le délit doit être punissable de plus de six ans d'emprisonnement [prisiân menor] ou, si 
la peine prévue est plus courte, le juge doit estimer nécessaire de placer le prévenu en 
détention compte tenu de ses antécédents judiciaires, des circonstances du délit, d'un 
trouble causé à l'ordre public ou de la fréquence des actes analogues commis par 
l'intéressé (...) 
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Il doit y avoir des motifs suffisants de considérer l'inculpé comme pénalcmenl 
responsable du délit. » 

Article 504 § 4 

«La détention provisoire ne pourra dépasser trois mois pour une infraction passible 
d'une peine d'arresto mayor (un mois et un jour à six mois), un an pour une peine de prisién 
menor (six mois et un jour à six ans), et n'excédera pas deux ans lorsque la peine 
encourue est plus lourde. Dans les deux derniers cas, en présence de circonstances 
portant à croire que l'affaire ne pourra être jugée dans ces délais et que l'inculpé 
risque de se soustraire à la justice, la détention pourra être prolongée respectivement 
jusqu'à deux et quatre ans. La prolongation de la détention provisoire sera prononcée 
par ordonnance, après audition de l'inculpé et du représentant du parquet .» 

2. Réglementation de l'écrou extraditionnel 

Article 10 § 3 de la loi n° 4/85 du 21 mars 1985 sur l'extradition 

«Sous reserve des prescriptions de la présente loi, sont régis par les dispositions 
pertinentes du code de procédure pénale la durée maximale pendant laquelle une 
personne peut être écrouée en vue de son extradition, ainsi que les droits qui lui sont 
garantis en tant que détenu.» 

G R I E F S 

Invoquan t l 'ar t icle 6 § 1 de la C o n v e n t i o n , le r e q u é r a n t aff irme ne pas 

avoir bénéficié d ' u n procès équ i t ab l e . Plus p a r t i c u l i è r e m e n t , il a l lègue que 

sa d é t e n t i o n en vue de son ex t r ad i t i on vers la F r a n c e a excédé les délais 

au to r i sé s pa r la légis lat ion e spagno le , a lors qu ' i l n 'es t pas responsable 

de ces déla is . Il se plaint ensu i t e du fait q u e son avocat n ' a pas été 

informé de la décis ion de YAudiencia National du 4 m a r s 1999, alors 

qu 'e l le a é t é notifiée au p r o c u r e u r . 

(...) 

E N D R O I T 

1. Le r e q u é r a n t se plaint de la d u r é e de la p r o c é d u r e d ' ex t r ad i t i on et 

de l ' absence de not i f icat ion à son avocat d ' u n e des décis ions r e n d u e s . Il 

sou t ien t qu ' i l y a eu a t t e i n t e à son dro i t à un procès équ i t ab l e , tel q u e 

g a r a n t i p a r l 'ar t ic le 6 § 1 de la Conven t ion , ainsi l ibel lé : 

«Toute personne a droit à ce que sa cause soit entendue (...) dans un délai 
raisonnable, par un tribunal (...) qui décidera, soit des contestations sur ses droits et 
obligations de caractère civil, soit du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. (...)» 
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La C o u r r appe l l e toutefois q u e le droi t de ne pas ê t r e e x t r a d é ne figure 
pas , c o m m e tel , au n o m b r e des d ro i t s et l ibe r tés r econnus d a n s la 
C o n v e n t i o n et ses Pro toco les add i t i onne l s (K. et F . c. Pays-Bas , r e q u ê t e 
n" 12543/86, décis ion de la C o m m i s s i o n du 2 d é c e m b r e 1986, Décis ions et 
r a p p o r t s (DR) 5 1 , p . 272) . P a r a i l leurs , la p r o c é d u r e d ' e x t r a d i t i o n n ' a 
pas t ra i t à u n e c o n t e s t a t i o n sur les d ro i t s et obl iga t ions de c a r a c t è r e 
civil du r e q u é r a n t , ni au bien-fondé d ' u n e accusa t ion en m a t i è r e péna le 
d i r igée c o n t r e lui a u sens de l 'a r t ic le 6 d e la C o n v e n t i o n (voir p a r 
e x e m p l e , F a r m a k o p o u l o s c. Be lg ique , r e q u ê t e n" 11683/85, décis ion de la 
C o m m i s s i o n du 8 février 1990, D R 64, p . 5 2 ; B. , H . et L. c. A u t r i c h e , 
r e q u ê t e n" 15776/89, décis ion de la C o m m i s s i o n du 5 d é c e m b r e 1989, 
D R 64, p . 2 6 4 ; Raidi c. A u t r i c h e , r e q u ê t e n" 25342/94, décis ion de la 
C o m m i s s i o n du 4 s e p t e m b r e 1995, D R 82-B, p. 134). Il s ' ensui t q u e c e t t e 
p a r t i e de la r e q u ê t e est i ncompa t ib l e ratione materiae avec les d ispos i t ions 
de la C o n v e n t i o n , au sens de l 'ar t icle 35 § 3 , et doit ê t r e r e j e t ée en 
appl ica t ion de l 'ar t icle 35 § 4. 

(...) 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

(...) 

Déclare la r e q u ê t e i r recevable pour le su rp lus . 
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SUMMARY1 

Applicability of Article 6 to extradition proceedings 

Article 6 § 1 

Applicability - Inapplicability oj Article 6 to extradition proceedings - Extradition proceedings 
- Civil rights and obligations - Criminal charge 

* 
* * 

The applicant, a Yugoslav national, complained of the conditions in which 
extradition proceedings against him had taken place and, in particular, of the 
length of those proceedings. 

Held 
Article 6 § 1: The right not to be extradited, as such, was not one of the rights and 
freedoms recognised in the Convention and its Protocols. The extradition 
proceedings did not concern an applicant's civil rights and obligations or the 
merits of a criminal charge against him or her within the meaning of Article 6: 
incompatible catione maleriae. 

Case-law cited by the Court 

K. and F. v. the Netherlands, application no. 12543/86, Commission decision of 
2 December 1986, Decisions and Reports 51 
Farmakopoulos v. Belgium, application no. 11683/85, Commission decision of 
8 February 1990, Decisions and Reports 64 
B., H. and L. v. Austria, application no. 15776/89, Commission decision of 
5 December 1989, Decisions and Reports 64 
Raidl v. Austria, application no. 25342/94, Commission decision of 4 September 
1995, Decisions and Reports 82-A 

1. This summary by the Registry docs not bind the Court . 
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T H E F A C T S 

T h e appl ican t [Mr Ro land Raf ] , who says t h a t he is of Yugoslav 
na t iona l i ty , was bo rn in 1949 a n d is held in M a d r i d III Pr ison . H e was 
r e p r e s e n t e d before t he C o u r t by M r E. Rodr iguez Gonza lez , a lawyer 
p rac t i s ing in M a d r i d . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of the case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

O n 11 Apri l 1997 the app l ican t was a r r e s t e d in T o r r e m o l i n o s (Malaga ) 
a n d d e t a i n e d p u r s u a n t to an o r d e r of t he M a d r i d cen t r a l i nves t iga t ing 
j u d g e u n d e r a n a r r e s t w a r r a n t i ssued by In t e rpo l . O n 9 M a y 1997 t h e 
F r e n c h au tho r i t i e s lodged a r e q u e s t wi th t he Span i sh g o v e r n m e n t for 
t he app l i can t ' s ex t r ad i t i on on cha rges of r a p e , t o r t u r e and k i d n a p p i n g 
of his fo rmer c o m p a n i o n , t h e m o t h e r of his son, on 19 A u g u s t 1996. 
O n 23 O c t o b e r 1998 the C r i m i n a l Division of t he Audiencia Nacional 
a u t h o r i s e d the app l i can t ' s ex t r ad i t i on . 

T h e appl ican t lodged a n appea l (recurso de siiplica) aga ins t t h a t decision, 
a r g u i n g t h a t the F r e n c h S ta t e had not m a d e the r e q u e s t for e x t r a d i t i o n in 
t he form r e q u i r e d by Span i sh law. O n 14 D e c e m b e r 1998 the C r i m i n a l 
Division of t he Audiencia Nacional, s i t t ing as a full cour t , uphe ld the 
i m p u g n e d decis ion a n d re jec ted as un founded the app l i can t ' s a l l ega t ions 
t h a t t he p r o c e d u r a l formal i t i es for ex t r ad i t i on h a d not b e e n compl ied 
wi th . 

O n 18 F e b r u a r y 1999 the app l i can t r e q u e s t e d t he Audiencia Nacional 
to exped i t e t he ex t r ad i t i on p roceed ings or to o r d e r his r e lease . O n 
19 F e b r u a r y 1999 the Min i s t ry of J u s t i c e in formed the P r e s i d e n t of the 
C r i m i n a l Division of the Audiencia Nacional t h a t t h e C a b i n e t (Consejo de 
Ministros) h a d a g r e e d to e x t r a d i t e t he app l i can t . O n 4 M a r c h 1999 the 
Audiencia Nacional in fo rmed In te rpo l t h a t all m e a s u r e s h a d been t a k e n for 
t he app l i can t ' s ex t r ad i t i on . 

O n 25 M a r c h 1999 the C r i m i n a l Division of t h e Audiencia Nacional 
a u t h o r i s e d t he app l i can t ' s c o n t i n u e d d e t e n t i o n for a m a x i m u m per iod of 
one year , n a m e l y un t i l 11 Apri l 2000, as a final decision to e x t r a d i t e h im 
h a d b e e n t a k e n on 14 D e c e m b e r 1998 and the only o u t s t a n d i n g m a t t e r 
was t he g o v e r n m e n t ' s conf i rma t ion . In a decis ion of 26 Apri l 1999 the 
Audiencia Nacional d i smissed a fu r the r appea l lodged by the app l i can t and 
uphe ld t he i m p u g n e d decision. 

In t he m e a n t i m e , on 5 Apri l 1999 the M a l a g a Audiencia Provincial gave 
not ice tha t p roceed ings were p e n d i n g aga ins t the appl ican t before it a n d 
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t h a t he was d u e to s t and t r ia l on 18 May 1999. O n 13 Apri l 1999 the 
app l i can t ' s re lease was o r d e r e d in those p roceed ings bu t he r e m a i n e d in 
cus tody p e n d i n g ex t r ad i t i on . O n 28 Apri l 1999 the public p rosecu to r ' s 
office in formed the cen t r a l inves t iga t ing judge t h a t t he app l i can t ' s 
e x t r a d i t i o n would have to be p o s t p o n e d unt i l t he p e n d i n g c r imina l 
p roceed ings were over. 

T h e app l ican t lodged an amparo appea l wi th t he C o n s t i t u t i o n a l C o u r t 
on t he basis of Art ic les 17 § 4 (r ight to l iberty) a n d 24 ( r ight to a fair 
h e a r i n g wi th in a r ea sonab le t ime) of t he C o n s t i t u t i o n . O n 30 J u n e 1999 
the C o n s t i t u t i o n a l C o u r t dec la red the appea l inadmiss ib le . It no ted t h a t 
the compla in t abou t t he l e n g t h of t he p roceed ings had not been ra ised 
before t he o rd ina ry cour t s and re jec ted it for fai lure to e x h a u s t d o m e s t i c 
r e m e d i e s . As r e g a r d s the l eng th of d e t e n t i o n , it held t h a t it was jus t i f ied 
and t h a t its pu rpose was to p r even t t h e appl ican t from absconding . It 
a d d e d tha t t he e x t r a d i t i o n had been judicially a u t h o r i s e d a n d t h a t all 
t h a t was now r e q u i r e d was t he g o v e r n m e n t a l decis ion to h a n d over t he 
app l ican t to the F r e n c h a u t h o r i t i e s . T h a t fact, coupled wi th t he n a t u r e of 
t he offence for which ex t r ad i t i on had been r e q u e s t e d , cons t i t u t ed 
r e a s o n a b l e , n o n - a r b i t r a r y g r o u n d s jus t i fy ing the app l i can t ' s con t i nued 
d e t e n t i o n . 

O n 21 S e p t e m b e r 1999 the app l ican t m a d e a fu r the r appl ica t ion for 
re lease to the Audiencia National on t he g r o u n d t h a t t he ex t r ad i t i on 
p roceed ings had been ino rd ina t e ly long. T h a t app l ica t ion a n d a 
s u b s e q u e n t appea l were d i smissed in two decis ions m a d e on 6 O c t o b e r 
and 15 N o v e m b e r 1999 respect ively. 

B. R e l e v a n t d o m e s t i c law 

/. Code of Criminal Procedure 

Article 503 

"The court may only order pre-trial detention if the following conditions are satisfied: 

It must be shown that an act capable of constituting an offence [delitn] has been 
committed. 

The offence must be punishable by more than six years' imprisonment \prisien menor] 
or, if the prescribed sentence is less, the court must consider the accused's detention 
necessary in the light of his criminal record, the circumstances of the offence, any 
breaches of the peace caused or the frequency with which the accused has committed 
similar acts ... 

Sufficient grounds must exist for considering the accused criminally liable for the 
offence." 
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Article 504 § 4 

Pre-trial detention shall not exceed three months for offences punishable by a short 
term of imprisonment (from one month and a day to six months) [arresto mayor], one year 
for offences punishable by a medium term of imprisonment (from six months and 
a day to six years) [prision motor] and two years for offences carrying a higher sentence. 
In the latter two cases, if circumstances exist that lead the court to believe that the case 
cannot be tried within those time-limits and that there is a risk that the accused will 
abscond, the period of pre-trial detention may be extended to two years and four-
years respectively. Any such extension shall be made by order after the accused and a 
representative from the public prosecutor's office have been heard." 

2. Regulations governing detention for the purposes oj extradition 

Section 10(3) of Law no. 4 /85 o f 21 March 1985 on extradition 

"Subject to the provisions of this Act, the maximum period for which a person may be 
detained with a view to his or her extradition and the rights guaranteed to him or her 
while detained shall be governed by the relevant provisions of the Code of Criminal 
Procedure." 

C O M P L A I N T S 

Relying on Ar t ic le 6 § 1 of t he Conven t ion , t he appl ican t m a i n t a i n e d 
tha t he h a d been den ied a fair h e a r i n g . M o r e par t i cu la r ly , he a l leged tha t 
his d e t e n t i o n p e n d i n g e x t r a d i t i o n to F r a n c e had exceeded t h e per iod 
allowed by Span i sh law a n d t h a t had not been respons ib le for t he delays . 
H e fu r the r c o m p l a i n e d t h a t , unl ike the publ ic p ro secu to r ' s office, his 
lawyer h a d not b e e n in formed of t he Audiencia National's decis ion of 
4 M a r c h 1999. 

T H E L A W 

1. T h e app l ican t compla ined of the l eng th of t he ex t r ad i t i on 
p roceed ings a n d of t he fact t h a t his lawyer had not b e e n in formed of one 
of the decis ions t h a t had been de l ivered . H e a r g u e d t h a t his r ight to a fair 
h e a r i n g , as g u a r a n t e e d by t he Art ic le 6 § 1 of the Conven t ion , had the reby 
been infr inged. T h a t provision r eads as follows: 

"In the determination of his civil rights and obligations or of any criminal charge 
against him, everyone is entitled to a ... hearing within a reasonable time by [a] ... 
tribunal ..." 

However , the C o u r t r e i t e r a t e s t h a t t he r ight not to be e x t r a d i t e d , as 
such, is not one of t he r igh t s a n d f reedoms recognised by t he Conven t i on 
a n d its Protocols (see K. a n d F. v. t he N e t h e r l a n d s , appl ica t ion 
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no. 12543/86, C o m m i s s i o n decision of 2 D e c e m b e r 1986, Decis ions and 
R e p o r t s (DR) 5 1 , p . 272) . F u r t h e r m o r e , ex t r ad i t i on p roceed ings do not 
conce rn a d i s p u t e (contestation) over an app l i can t ' s civil r igh t s and 
obl iga t ions or t he d e t e r m i n a t i o n of a c r imina l c h a r g e aga ins t h im or he r 
wi th in t he m e a n i n g of Art ic le 6 of the C o n v e n t i o n (see, a m o n g o t h e r 
a u t h o r i t i e s , F a r m a k o p o u l o s v. Be lg ium, appl ica t ion no. 11683/85, 
C o m m i s s i o n decis ion of 8 F e b r u a r y 1990, D R 64, p . 52; B., H . and 
L. v. Aus t r i a , app l ica t ion no. 15776/89, C o m m i s s i o n decision of 
5 D e c e m b e r 1989, D R 64, p . 264; and Raid l v. Aus t r i a , app l ica t ion 
no. 25342/94, C o m m i s s i o n decision of 4 S e p t e m b e r 1995, D R 82-A, 
p . 134). It follows t h a t th is p a r t of t he appl ica t ion is i ncompa t ib l e ratione 
materiae wi th the provisions of t he C o n v e n t i o n , wi th in t he m e a n i n g of 
Art ic le 35 § 3, a n d m u s t be re jec ted p u r s u a n t to Art ic le 35 § 4. 

For t he se r easons , t he C o u r t u n a n i m o u s l y , 

Declares the r e m a i n d e r of the app l ica t ion inadmiss ib le . 


